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As  amended  July  2,  1891. 

For  supreme  court  rule  32,  see  39  N.  W.  Rep.  IIL ;  for  supreme  court  rules  34,  59,  see  87  IT.  W.  Rep. 
HI. ;  for  supreme  court  rule  61,  see  45  N.  W.  Rep.  Iv. ;  for  supreme  court  rule  83,  see  18  N.  W.  Rep.  lU.  r 
for  supreme  couft  rule  6S,  see  45  K  ^f.  Rep.  iv. ;  for  chancery  rule  112,  see  27  K.  W.  Rep.  ill. 

(iv) 


Digitized  by 


Google 


CASES  REPORTED. 


Page 

Abbot.  Heller  V.  (Wl«.) 698 

Abbott  V.  Horrissette  (Minn.). 416 

Adamson  T.  Wiggins  (MiuD.) 185 

Adlard,  Lawgon  v.  (Minn.) 1019 

Adsit  T.  Board  of  State  Canvassen  (Mich.)    81 

Adsit  ▼.  Secretary  of  State  (Mich.). 81 

Ahem  y.  Freeman  (Minn.) 677 

Aikin.  Braithwaite  ▼.  (N.  D.) 861 

Akeiey  Lumber  Co.,  Russell  t.  (Minn.). ...      8 

Aldlne  Manuf 'g  Co.  y.  Barnard  (Mich.) 280 

Aldricb,  Farrand  y.  (Mich.) 688 

Allen  y.  Duluth  Oaa  &  Water  Co.  (Minn.).  .1128 

Allen,  Montgomery  y.  (Mich.) 1S8 

Almich  y.  Downey  (Minn.) 197 

American  Bldg.  &  Loan  Ass'n,  Fnlton  y. 

(Minn.) 781 

American  Liye-Stock  Ins.  Co.,  Grayes  y. 

(Minn.) 884 

American  Stoye  Co.,  Sherman  y.  (Mich). . .  587 
American  Water- Works  Co.  y.  State  (Neb.)    64 

Ames.  Richardson  y.  (Wis.) 423 

Amos.  Keller  y.  (Neb.) 59 

Anderson  y.  Board  of  County  Com'rs  of 

Meeker  County  (Minn.) 1082 

Anderson  y.  Reardon  (Minn.). 777 

Andrae,  Russell  y.  (Wis.) 117 

Antisdel,  Tredway  y.  (Mich.) 956 

Argus  y.  Village  of  Sturgis  (Mich.) 1086 

Argus  Printing  Co.,  In  re  (N.  D.) 847 

Arndt  y.  Hosford  (Iowa) 981 

Arnold,  Mslette  y.  (Iowa) 1060 

AshofT  y.  Van  Brunt  (Mich.) 151 

Atwater  y.  Manchester  Say.  Bank  (Minn.). .  187 

Atwood  y.  Canrike  (Mich.) 950 

Auditor  Qeneral,  Tisdale  y.  (Mich.). 668 

Aultman  &  Co.  y.  Ginn  (N.  D.) 886 

Ayers  y.  Minneapolis,  St  P.  &  S.  8.  M.  Ry. 

Co.  (Minn.) 688 

Babcock,  Cutlery.  (Wis.) 494 

Backdahl  y.  Grand  Lodge  A.  O.  U.  W. 

(Minn.) 454 

Bacon  T.  Brotherhood  of  Railroad  Brake- 
men  (Minn.). 1127 

Bader,  Reilly  y.  (Minn.). 909 

Bahan  y.  Turnbull  (Mich.) 969 

Baisch  y.  City  of  Grand  Rapids  (Mich.) 176 

Baker  y.  McLeod's  Estate  (Wis.) 657 

Balfour.  Brown  y.  (Minn.) 604 

Balgord,  Paddock  y.  (S.  D.) 840 

Bangs  y.  Berg  (Iowa) 90 

Banks,  Hally.(Wis.) 885 

Banning  y.  Sabin(Minn.) 8 

Barbery.  Howd  (Mich.) 589 

Barden  y.  City  of  Portage  (Wis.). 210 

Bardon,  Douglas  County  y.  (Wis.) 969 

Bardwell  y.  Mann  (Minn.) 1120 

Barling,  Benedict  v.  (Wis.) 670 

Barnard,  Aldine  Manuf'g  Co.  y.  (Mich.)... .  280 

Barnes  y.  Stacy  (Wis.) 58 

Barrett.  Omaha  &  Fl.  Land  &  Trust  Co.  y. 

(Neb.) 967 

Baakins,  State  y.  (Iowa). 809 

Baumbach  Co.  y.  Gessler  (Wis.) 802 

Bausman  y.  Bads  (Minn.) 769 

Bausman  y.  Faue(Minn.). 18 

V.48N.W.  ( 


Bausman  y.  Tilley  (Minn.) 459 

Bay  Land  &  Imp.  Co.  ▼.  Town  of  Wash- 
burn (Wis.). 492 

Bays,  State  y.  (Neb.) 270 

Bays,  State  y.  (Neb.) 271 

Bean,  Smith  y.  (Minn.) 687 

Beanstrom  y.  Northern  Pac.  R.  Co.  (Minn.)  778 

Beauprey.  Keefe(Wls.). 696 

Beck  y.  Firmenich  Manuf'g  C!o.  (Iowa).... .    81 

Becker,  Nelson  ▼.  (Neb.) 962 

Beebe,  Mores  y.  (Iowa) 726 

Beecher.  (Gillespie  y.  (Mich.) 661 

Beekman  y.  Board  Sap'rs  Eaton  Connty 

(Mich.) 615 

Begoley.  Hershey  (Mich.). 790 

BeR  y.  City  of  York  (Neb.) 878 

Bell,  Sanfordy.  (Wis.) 484 

Bellows  ▼.  Litchfield  (Iowa)! 1068 

Benedicty.  Barling  (Wis.). 670 

Benner.  Symns  y.  (Neb.) 472 

Bennett  V.  Morton  (Minn.) 678 

Bennett.  Davidson  y.  (Mich.). 279 

Berg.  Biings  y.  (Iowa). 90 

Berkey.  Freeman  y.  (Minn.). 194 

Berkshire  y.  Peterson  (Iowa). 1085 

Bcssmcr,  Knott  y.  (Iowa). 922 

Betts  V.  Boyd  (Neb.) 889 

Billingsly  «.  Harris  (Wis.). 108 

Birchartf,  Walker  y.  (Iowa). 71 

Bird  V.  Flint  &  P.  M.  R.  Co.  (Mich.) 691 

Bird  V.  Norqulst  (Minn.) 1183 

Bishop  V.  Stevens  (Neb.) 827 

Bishop,  McGraw  y.  (Mich.) ; 167 

Bishop,  Phillips  y.  (Neb.) 1106 

Bitely  y.  Bitely  (Mich. ) 640 

Black  Hills  Fair  Ass'n,  First  Nat  Bank  of 

Deadwood  v.  (S.  D.) 862 

Blanchard  v.  Moors  (Mich.). 642 

Bleuker  v.  SchoS  (lows) 1079 

Blodgett  &  Davis  Lumber  Co.,  Rooz  ▼. 

(Mich.). 1092 

Blumenthal,  National  Cash  Register  Co.  y. 

(Mich.) 622 

Boardman,  Sonhegan  Nat  Bank  y.  (Minn.)  1116 
Board  of  (Jounty  Com'rs  of  Houston  Coun- 
ty, Kroshus  V.  (Minn.) 770 

Board  of  County  Com'rs  of  Meeker  Coun- 
ty, Anderson  y.  (Minn.) 1022 

Board  of  County  Com'rs  Ramsey  Connty, 

De  Graft  y.  (Minn.) 1185 

Board  of  County  Com'rs  of  Sherman  Coun- 
ty, State  y.  (Neb.) 146 

Board  of  (bounty  Com'rs  of  Sibley  County, 

Soper  y.  (Minn.) 1118 

Board   of  Education   of  Rapid   City   y. 

Sweeney  (8.  D.) 802 

Board  of  State  Auditors.  Smith  y.  (Mich.)..  627 
Board  of  State  Canvassers,  Adsit  v.  (Mich.)  81 
Board  of  Sup'rs  Eaton  County,  Beekman  y. 

(Mich.) 615 

Bock,  Lockwood  v.  (Minn.) 458 

Bollong,  Schuyler  Nat  Bank  y.  (Neb.) 826 

Boston,  Talboys  y.  (Minn.) 688 

Bouchard,  Bradley  v.  (Mich.) 208 

Bowen  y.  McCarthy  (Mich.) 155 

Bowler  v.  Eisenhood  (&  D.). 186 

v) 

Digitized  by^OOQlC 


vi 


CASES  BEPOBTED. 


Fa«c 

Bowman,  Weed  t.  (Iowa) 808 

Bowner.  Wolcott(N.  D.) 888 

Bowney.  Wolcott(N.  D.) 426 

Boyd,  Belts  v.  (Neb.). 889 

Boyd.  State  V.  (Neb.) 789 

Boylan,  Iowa  Union  Tel.  Co.  v.  (Iowa) 780 

Brabbltts,  Sickles  v.  (Iowa) 89 

Bradford  v.  Underwood  Lumber  Co.  (Wis.).. 1105 

Bradley  v.  Bouchard  (Mich.) 808 

Bradley,  Welch  t.  (MinR) 440 

Braithwaite  v.  Aikin  (N.  D.) 861 

Braitbwaite  v.  Power  (N.  D.) 854 

Brashin  V.  Tolleth  (Neb.). 898 

Bray  v.  Wise  (Iowa) 994 

Breckenridge,  In  re  (Neb.) 142 

Brennan  v.  Lammers  (Minn.) 766 

Brennan's  Estate,  In  re  (Minn.) 460 

Brennan's  Estate,  Oibson  y.  (Minn.) 460 

Bresee,  In  re  (Iowa) 991 

Bridge  y.  Shedd  (Iowa). 988 

Briggsy.  Hiles  (Wis.) 800 

Briggs,  Village  of  Vicksburg  y.  (Mich.). ...  625 

Bromley,  Lander  y.  (Wis.) 1 594 

Brotherhood  of  Railroad  Brakemen,  Bacon 

y.  (Minn.) 1127 

Brown  y.  Balfour  (Minn.) 604 

Brown  y.  Cunningham  (Iowa) 1042 

Brown  y.  Morrill  (Minn.) 828 

Brown,  Chaplin  y.  (Iowa). 1074 

Brown,  People  y.  (Mich.) 158 

Brownell  y.  Durkee  (Wis.) ,  241 

Brunette,  Nau  y.  (Wis.) 649 

Brush,  Plymat  y.  (Minn.) 448 

Bubel,  Drinkhorn  y.  (Mich.) 710 

Buchanan,  Graff  y.  (Minn.). 916 

Buck-Renier  Co.  y.  Merrill  (Iowa) 96 

Buddy.  King  (Iowa) 975 

Buehler  y.  De  Lemos  (Mich.) 42 

Burcham  y.  Griffith  (Neb.) 824 

Burden  y.  Knight  (Iowa) 985 

Burdett  y.  Shedd  (Iowa) 988 

Burfenning  y.  Chicago,  St.  P.,  M.  &  O.  Ry. 

Co.  (Minn.) 444 

Burkhart,  Musch  y.  (Iowa) 1025 

Burlington,  C.  R.  &  N.  Ry.  Co.  y.  Dey 

(Iowa). 98 

Burnham  y.  Burnham  (Wis.) 661 

Bnrnhamy.  Tizard(Neb.) 828 

Burns.  MacVeagh  y.  (8.  D.) 885 

Bushv.  Maxwell  (Wis.). 860 

Butler   y.    Grand    Rapids    &   L    R.    Co. 

(Mich.) 569 

Butler,  Cedar  Rapids  Ins.  Co.  y.  (Iowa). .  .1026 
Butler.  Maipe  Trust  &  Banking  Co.  y. 

(MinnO 888 

Butler,  Kicker  y.  (Minn.) 407 

Byers,  Merritt  y.  (Minn.) 417 

Cahalan  y.  Cahalan  (Iowa). 784 

Cahn  V.  May  (Neb.) 881 

Callaghan.  Newlove  y.  (Mich.) 1006 

Canfleld,  Shaw  y.  (Mich.) 878 

Cannon  v.  Nelson  (Iowa). lOSS 

Cannon,  St.  Paul  Nat.  Bank  y.  (Minn.) 526 

Canrike,  Atwood  y.  (Mich.). 950 

Caution  y.  Eastern  Ry.  Co.  of  Minnesota 

(Minn.) 28 

Capital  Bank  of  St.  Paul  y.  School-Dist. 

No.  58  of  Barnes  County  (N.  D.) 868 

Capital  City  Bank  y.  Wakefield  (Iowa) 1059 

Capital  Ins.  Co.,  Quinn  v.  (Iowa) 985 

Cargill,  Hempstead  y.  (Minn.) 658 

Cargill,  Hemstead  y.  (Minn.) 686 

Carley  y.  Grayes  (Mich.) 710 

Carman's  Will,  In  re  (Iowa) 986 

Carnes  y.  Mitchell  (Iowa) 941 

Carney  y.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

Minn.) 918 

3,  Conroe  y.  (Wis.) 480 


Case  Threshing-Mach.    Co.,  Townsend  v 

(Neb.) 

Casey  v.  Mclntyre  (Minn.) 

Caas  County,  iS^ler  y.  (N.  D.) 

Cass  County  Bank  y.  Weber  (lows). 

C.  Aultman  &  Co.  y.  Ginn  (N.  D.) 

Cedar  Lake  Hotel  Co.  y.  Cedar  Lake  Hy- 
draulic Co.  (Wis.) 

Cedar  Rapids,  L  F.  &  N.  W.  Ry.  Co.,  Mc- 

Dermott  y 

Cedar  Rapids.  I.  F.  &  N.  W.  Ry.  Co.,  Shoe- 
maker y.  (Minn.) 

Cedar  Rapids  Ins.  Co.  y.  Butler  (Iowa)... . .: 

Chamberlain  y.  O'Brien  (Minn.) 

Chaplin  y.  Brown  (Iowa). 1 

Charles  Baumbacb  Co.  y.  Ge8Sler(Wi8.). . . 

Chalterton,  Miller  y.  (Minn. ) 1 

Cheboygan   River   Boom  Co.,  Oainor  v. 

(Mich.) 

Cheney  y.  Plumb  (Wis.) 

Chicago,  B.  &  Q.  R.  Co.  v.  Goracke  (Neb.) 
Chicago,  B.  &  Q.  R.  Co.  v.  Moore  (Neb.). . .  ■ 
Chicago,  M.  &  N.  R.  Co.,  State  t.  (Wis.). .  ! 
Chicago.  M.  &  St.  P.  Ry.  Co.,  City  of  St. 

Paul  y.  (Minn. ) 

Chicago,  M.  &  St.  P.   Ry.  Co.,  Finch  y. 

(Minn.) i 

Chicago,  M.  &  St.  P.  Ry.  Co.,  Fisk  v.  (Iowa) IC 
Chicago,  M.  &  St.  P.  Ry.  Co.,  Gleason  y. 

(Iowa) 

Chicago,  M.  ft  St  P.  R.  Co..  Hazel  v. 

(Iowa). 0 

Chicago,  M.  &  St.  P.  Ry.  Co.,Hoy  y.  (Minn.)  11 
Chicago,  M.  &  St.  P.  Ry.  Co.,  Hughes  y. 

(Wis.). 8i 

Chicago,  M.  &  St  P.  R.  Co.,  Tribord  v. 

(Iowa) 7! 

Chicago,  M.  &  St  P.  Ry.  Co.,  Watson  y. 

(Minn.) IIJ 

Chicago,  R.  I.  &  P.  Ry.  Co.,  Hammans  y. 

(Iowa) 97 

Chicago.  R.  L  &  P.  Ry.  Co.,  Henderson  v. 

(Iowa) 102 

Chicago,  St  P.  M.  &  O.  Ry.  Co..  Burfen- 
ning y.  (Minn.) 44 

Chicago,  St  P.,  M.  &  O.  Ry.  Co.,  Carney  y. 

(Minn.) 91! 

Chicago,  St  P.,  M.  &  O.  Ry.  O.,  Bvison  y. 

(Minn.) ( 

Chicago,  St  P.  &  E.  C.  R  Co..  Gates  y. 

(Iowa) 104( 

Chicago  &  N.'  W.' Ry.'  Co.,  jessup  V.  (Iowa)  Ti 
Chicago  &  N.  W.  Ry.  Co.,  Magee  y.  (Iowa)  92 
Chicago  &  N.  W.  Ry.  Co.,WoKlen  y.  (Iowa)  71 
Christie  v.  Life  Indemnity  &  Investment 

Co.  (Iowa) 94 

Citizens'  Ins.  Co.  of  Pittsburgh,  Vankirk  t. 

(Wis.) 798 

City  of  Beatrice,  Cook  v.  (Neb.) 828 

City  of  Big  Rapids.  Davey  v.  (Mich.) 178 

City  of  Ues  Moines,  McCauley  y.  (Iowa)... 1028 
City  of  Eau  Claire,  Drummond  y.  (Wis.). . .  244 

City  of  Falls  City,  Schock  v.  (Neb.) 468 

City  of  Grand  Rapids  v.  Welleman  (Micli.)  5!)4 
City  of  Grand  Rapids,  Balsch  t.  (Micli.). . .  176 

City  of  Harvard,  Hammond  v.  (Neb.) 462 

City  of  Hastings,  Foxworthy  y.  (Neb.) 901 

City  of  Lincoln  v.  Staley  (Neb.) 887 

City  of  Mankato,  FoUman  v.  (Minn.) 192 

City  of  Minneapolis,  St  Paul,  M.  &  M.  Ry. 

Co.  v.  (Minn.) 22 

City  of  Mitchell,  Edinburg- American  Land 

&Mortg.  Co.  y.  (S.  D.) 181 

City  of  Portage,  Barden  v.  (Wis.) 210 

City  of  Port  Huron,  Harrington  v.  (Mich.)  641 
City  of  St.  Paul  v.  Chicago,  M.  &  8t  P.  Ry. 

Co.  (Minn.) 17 

City  of  West  Bend,  Zettel  y.(Wi8.) 8^ 

City  of  York,  Bell  y.  (Neb.) 878 

Digitized  by  V^OOQlC 


GASES  BEFOBTED. 


Tii 


Pise 
aark  y.  Village  of  North  Mnskegon  (Mich.)  647 

CSark,  Frost  v.  (Iowa) 83 

Clark,  Van  Aken  t.  (Iowa) 7S 

Clarke  V.  WaUace  (N.  D.) 889 

Clarke,  Loudy  v.,  two  cases,  (Minn.) 25 

Clark    InTestmeut    Co.    ▼.    McNaughton 

(Minn.) 412 

Clay  County  v.  Palo  Alto  County  (Iowa). ..  1058 

Clow  •?.  PlOmmer  (Mich.). 795 

Clyde  Coal  Co..  Jenkins  t.  (Iowa). 970 

Cole,  EentT.  (Mich.) 168 

Cole,  Mackey  v.  (Wis.) 520 

Coleman,  McKay  v.  (Mich.). 208 

CollisoD,  People  ▼.  (Mich.) 292 

Commercial  State  Bank  t.  Rowland  (Neb.)  149 
Common  Council  of  the  Village  ot  South 

Haven,  French  v.  (Mich.). 174 

Compton  ▼.  White  (Mich.). eft) 

Conger  v.  Flint  &  P.  M.  R.  Co.  (Mich.) 695 

Conrad  Seipp  Brewing  Co.  v.  McKittrick 

(Mich.) 1086 

Conroe  v.  Case  (Wis.) 480 

Consolidated  Tank-Line  Co.  y.  Hunt  (Io- 
wa).  1057 

Construction  of  Revenue  Law,  §§  18, 19,  In 

re  (8.  D.) 818 

Construction  of  School  Law,  Ch.  9,  §  7,  In 

re(8.  D.j. 812 

Conter  v.  Farrington  (Minn.) 1184 

Conway.  Peerless  Reaper  Co.  v.  (Wis.)  . . .  854 

Cook  V.  City  of  Beatrice  (Neb.) 828 

Cook  V.  Goodyear  (Wis.) 880 

Cook  V.  Shorthlll  (Iowa) 84 

Cook  V.  Stafford  (Mich.) 785 

Cook,  Patton  v.  (Iowa) 994 

Cooley  V.  Foltz  (Mi«h.) 176 

Coolican  v.  Milwaukee  &  Sault  Ste.  Marie 

Imp.  Co.  (Wis.) 717 

Coon,  Taylor  v.  (Wis.) 128 

Ooonan.  Sute  v.  (Iowa) 921 

Coots,  Taylor  v.  (Neb.) 964 

Copley  V.  Hyland(Minn.) 777 

Corrick,  State  v.  (Iowa) 806 

Cosgrove,  Eelley  v.  (Iowa) 979 

Council  Bluffs  Ins.  Co..  McComb  v.  (Iowa)  1088 

County  of  Shawano,  Torrey  v.  (Wis.) 246 

Conrtnay  v.  Knox  (Neb.) 768 

Cousino  ▼.  Consino  (Mich.) 1084 

Cowan  V.  Muskegon  Ry.  Co.  (Mich.) 166 

Cowles  V.  Thompson  (Neb.) 145 

Craddock  v.  Dwight  (Mich.) 644 

Oaig  V.  Plnnkett  (Iowa). 984 

Crane,  Harvey  v.  (Mich.) 682 

Cribb  V.  Morse  (Wis.) 489 

Crich  V.  Williamsburg  City  Fire  Ins.   Co. 

(Minn.) 198 

Crocker,  Tennant  y.  (Mich.) 677 

Cunninebam,  Brown  v.  (Iowa) 1042 

Curtis.  Stewart  v.  (Mich.) 872 

Cutler  y.  Babcock  (Wis.) 494 

Cutlery.  Steele  (Mich.) 681 

Cutler  &  Savidge  Lumber  Co.,  Oinsbnrg  v. 

(Mich.) 962 

Cjrrav.  Stewart  (Wis.) 80 

Daggett  y.  Rea8(Wis.) 127 

Dakota  Fire  &  Marine  Ins.  Co.,  South  Bend 

Toy  Manuf'g  Co.  v.  (S.  D.) 810 

Damron,  Spence  v.  (Neb.) 880 

Daniels  v.  Densmore  (Neb.) 906 

Daniels.  Feder  v.  (Wis.) 799 

D'Arcambal.  TufU  v 497 

Darst  V.  Griffin  (Neb.) 819 

Davey  v.  City  of  Big  Rapids  (Mich.) 178 

Davis  y.  Phillips  (Mich.) 518 

Davis  V.  Townsend  (Minn.) 405 

Davis.  Lincoln  Nat  Bank  v.  (Neb.) 892 

Davidson  y.  Bennett  (Mich.) 279 

Davidson  v.  Davidson  (Minn.) 560 


Page 

Davidson,  Jaggar  v.  (Minn.). 10 

Davidson,  Ness  v.  (Minn.) 10 

Dawson  V.  Mayall  (Minn.) 13 

Dean  v.  Ridgeway  (Iowa) 923 

De  Bough,  Ridgley  v.  (Iowa) 996 

Dederick  v.  Den  Bleyker  (Mich.) 683 

De  Qraaf,Vrieling&Co.  v.  Mulick  (Mich.)..  1096 
De  Graff  v.  Board  County  Com'rs  Ramsey 

County  (Minn.) 1185 

Delk,  Fouche  V.  (Iowa) 1078 

De  Lemos,  Buehler  y.  (Mich.) 42 

De  Lendrecie  V.  Peck  (N.  D.). 843 

Den  Bleyker.  Dederick  v.  (Mich.) 688 

Denison,  Kingman  v.  (Mich.)...^ 26 

Denman  v.  Johnston  (Mich.) 665 

Denslow,  Minnesota  Gas- Light  Economizer 

Co.  v.(Minri.) 771 

Densmore  v.  Red  Wing  Lime  &  Stone  Co. 

(Minn.) 628 

Densmore  v.  Red  Wing  Lime  &  Stone  Co. 

(Minn.) 681 

Densmore,  Daniels  v.  (Neb.) 906 

Denver,  T.  &  O.  R.  Co.  y.  Hutchins  (Neb.)  898 

Desterv.  Ross  (Mich.) 580 

Detroit  City  Ry.,  Hurst  v.  (Mich.; 44 

Detroit  City  Ry.  v.  Mills  (Mich.). 1007 

Detroit  City  Ry.  Co.,  Upham  v.  (Mich.). ...  199 
Detroit  Free  Press  Co.,  French  v.  (Mich.). .  616 
Detroit  Free  Press  Co.,  McAllister  v.  (Mich.)  612 
Detroit  Free  Press  Co.,  McGraw  v.  (Mich.)..  500 
Detroit,  L.  &N.  R.  Co..  Robinson  v.  (Mich.)  205 
Detroit  &  B.  Plank-Road  Co.,  People  v. 

(Mich.) 888 

Dewey  V.  Walton  (Neb.) 060 

Dewey.  Eaton  v.  (Wis.) 628 

Dey,  Burlington,  C.  R.  &  N.  Ry.  Ca  v. 

(Iowa) 98 

Diss,  Tenney  v.  (Neb.) 877 

District  Tp.   of   Bear  Grove,  McLuen  v. 

(Iowa) 76 

District  Tp.  of  Red  Oak.  Wing  v.  (Iowa). . .  977 

Dodge  v.  Northrop  (Mich.) 605 

Donovan  v.  Donovan  (Mich.) 168 

Dooley  V.  Meese(Neb.) 148 

Douglas  County  v.  Bardon  (Wis.) 969 

Douglass,  Potter  v.  (Iowa) 1004 

Dousman  v.  Peters  (Mich.) 697 

Downey.  Almich  v.  (Minn.) 197 

Drinkhom  v.  Bubel  (Mich.) 710 

Druecker,  Trapp  v.  (Wis.) •.  664 

Drummond  v.  City  of  Eau  Claire  (Wis.). ...  244 

Duffy  V.  Ryan  (Wis.) 874 

Duluth  Gas  &  Water  Co..  Allen  v.  (Minn.)..1128 

Duncan,  Evans  v.  (Iowa) 922 

Dupeu  V.  Wetherby(Wis.) 878 

Durkee,  Brownell  v.  (Wis.) 241 

Durrell  V.  Johnson  (Neb.) 890 

Dwelling-House  Ins.  Co.,  Tubbs  v.  (Mich.)  206 

Dwight,  Craddock  v.  (Mich.) 644 

Dwiffht,  First  Nat  Bank  of  Ludington  v. 

(Mich.) 696 

Eads,  Bausman  v.  (Minn.) 760 

Early.  Reid  (Neb.) 894 

Early  v.  Wilson  (Neb.) 148 

Eastern  Ry.  Co.  ot  Minnesota,  Cantlon  v. 

(Minn.). 22 

Easton,  Ware  v.  (Minn.) 775 

Eaton  V.  Dewey  (Wis.) 628 

Edgell  V.  Francis  (Mich.) 1095 

Edinburg-American  Land  &  Mortg.  Co.  v. 

City  of  Mitchell  (8.  D.) 181 

Edwards,  Munroe  v.  (Mich.). 689 

Ehle,  Strong  V.  (Mich.) 868 

Eineder,  Yerex  v.  (Mich.) 875 

Eisenhood,  Bowler  v.  (S.  D.). 186 

Elberfeldt  v.  Waite  (Wis.) 525 

Ell  V.  Northern  Pac.  R.  Co.  (N.  D.) 223 

Elliott  v.  Lane  (Iowa) 720 

Digitized  by^OOQlC 


v«l 


GASES  BEPOBTKD. 


jmia  V.  Warfleld  (Iowa). 1068 

Emmons,  M.  Rumely  &  Co.  t.  (MIcIl.). 686 

Eoglert  V.  Roman  CatboUc  Mat  Protection 

Hoc.  (Iowa) 810 

English,  Schurmeier  t.  (Minn.) lllS 

Etberidge  v.  Wiener  (Mich.). 1067 

Eustis,  HcNamara  ▼.  (Minn.). 1128 

Evans  t.  Duncan  (Iowa). 022 

EvansT.  Evans  (Iowa) 809 

Evans  V.  Evans  (Iowa). ■ 929 

Evison  V.  Cliicago,  St.  P.,  M.  &  O.  Ry.  Co. 

(Minn.) 6 

Faga  V.  Hemphill  (Iowa) 781 

Fafrbanka,  Lyon  V.  (Wis.) 492 

Fall  V.  Moore,  two  cases,  (Minn.) 404 

Parrv.  Seaward,  (Iowa) .' 67 

Farrand  v.  Aldrich  (Mich.) 628 

Parrandv.  Petit  (Mich.) 166 

Farrell,  State  T.  (Iowa) 040 

Pairington,  Conter  v.  (Minn.) 1184 

Parwen  v.  St.  Paul  Trust  Co.  (Minn.) 826 

Parwell  V.  Tiffany  (Iowa). 728 

Farwell  Bricic,  Tile  &  Clay  Shingle  Co.  t. 

McEenna  (Mich.) 960 

Pattv.  Fatt  (Wis.) S2 

Paue,  Bausman  v.  (Minn.) 18 

Feder  V.  Daniels  (Wis.). 799 

Fellows  V.  Thrall  (Mich.) 906 

Pinch  V.  Chicago,  M.  &  St  P.  Ry.  Co. 

(Mlnn.X 016 

Finn  t.  Valley  aty  a  ft  C.  Ry.  Co.  (Mich.)  606 
Firmenicb  Mannf'g  Co.,  Beck  v.  ^owa). . .  81 
First  Nat.  Bank  of  Ashland,  Johnson  v. 

(Wis.) 712 

First  Nat  Bank  of  Deadwood  t.  Black  Hills 

Pair  Ass' n  (8.  D.). 852 

First  Nat  Bank  of  Pond  dn  Laa,  Jewell  ▼. 

(Wis.). 66 

First  Nat  Bank  of  Orundy  Center  v.  Moore 

(Iowa) 1072 

First  Nat  Bank  of  Ludington  ▼.  Dwight 

(Mich.). 606 

First  Nat  Bank  of  Madison  ▼.  Greenwood 

(Wis.) 421 

First  Nat  Bank  of  Marshalltown  ▼.  Wright 

(Iowa). 91 

Fisher  V.  Muecke  (Iowa) 086 

Pisberv.  Seventb-DayAdventistPnb.Ass'n 

(Mich.) 628 

Fisher,  Lenhoff  T.  (Neb.) 821 

Pisk  V.  Chicago,  M.  &  St  P.  Ry.  Co.  (Iowa)  1081 

Flaherty,  State  t.  (Minn.) 686 

Plannagan  v.  Heath  (Neb.) 004 

Fletcher,  Lee  v.  (Minn.) 466 

Flint  &  P.  M.  R.  Co.,  Bird  t.  (Mich.) 691 

Flint  &  P.  M  R.  Co.,  Conger  v.  (Mich.)... .  605 
Foley  V.  Riverside  Storage  &  Cartage  Co. 

(Mich.) 164 

Polkerts.  Kinney  v.  (Mich.) 288 

PoUman  t.  City  of  Mankato  (Minn.) 102 

Polsom,  Halley  v.  (N.  D.) 219 

Poltz,  Cooley  V.  (Micb.) 178 

Foote,  Thomas  Manuf'g  Co.  v.  (Minn.) 1019 

Pordv.  Steele  (Neb.) 271 

Ft  Wayne  &  E.  Ry.  Co.,  Werbowlsky  v. 

(Mich.) 1097 

Foster,  School- Dist  of  Chadron  t.  (Neb.)..  267 

Fouche  V.  Delk  (Iowa)  1078 

Pox  T.  Peninsular  White  Lead   &  Color 

Works  (Mich.) 208 

Foxworthy  v.  City  of  Hastings  (Neo.) 901 

Francis.  Edgell  v.  (Mich.) 1095 

Praser,  State  v.  (N.  D.) 848 

Pravell  V.  Nett(Minn.) 446 

Freeman  v.  Berkey  (Minn.) 194 

Freeman,  Ahem  v.  (Minn.) 677 

'"-•>ncb  ▼.  Common  Council  of  the  Village 
South  Haven  (Mich.) 174 


French  v.  Detroit  Free  Press  Co.  (Mich.). . 

Frost  V.  Clark  (Iowa) 

Frost  V.  Steele  (Minn.) 

Fulierton,  Lemp  t.  (Iowa) i 

Pulton  V.  American  Bldg.  ft  Loan    Ass'n 

(Minn.) 

Fnrman,  People  v.  (Mich.) 

Gaffney  v.  Missaukee  Circuit  Judge  (Micb.) 
Gainor   v.  Cheboygan   River   Boom    Co. 

(Mich.) ' 

Gardner  T.  Leek  (Minn.). 1 

Garrison,  Wikel  v.  (Iowa) i 

Gartner,  Van  Vranken  v.  (Mich.) < 

Gates  V.  Chicago,  St  P.  ft  K.  C.   R.   Co. 

(Iowa) 11 

Gates  V.  Parrott  (Neb.) ' J 

Gault  McHugb  v.  (Mich.) 8 

George  T.  Smith  Middlings  Purifier  Co.,  In 

re(Micb.) 8 

Gessler  v.  Qrieb  (Wis.) 1» 

Gessler,  Charles  Baumbach  Co.  t.  (Wis.). .  8< 

Gibbons  v.  Grinsel  (Wis.) 2i 

Gibbs  V.  O'Neil  (Mich.) 6J 

Gibbs,  Hunter  V.  (Wis.) 2t 

Oibbs,  Shephard  V.  (Mich.) 17 

Gibson  v.  Brennan's  Estate  (Minn.) 46 

Gilchrist  V.  Kelley  (Mich.). 70 

Gill  V.  Homrighauseu  (Wis.) 86 

Gill.  Thian  V.  (Minn.) 19 

Gillespiev.  Beecher (Mich.) 66 

Gilman  v.  Sheboygan  County  (Wia.). 11 

Gilmore  V.  Roberta  (Wis.) 621 

Ginn,  C.  Aultmau  &  Co.  v.  (N.  D.). 8S( 

Ginsburg  v.  Cutler  ft  Savidge  Lumber  Co. 

(Mich.) 955 

Gitch,  Hecht  y.  (Iowa) 086 

Gleason  v.  Chicago,  M.  ft  St  P.  Ry.  Co. 

(Iowa) 88 

Glenny,  Ramsey  v.  (Minn.) 822 

Gluek,  Minnesota  Beit-Line  Ry.  Transfer 

Co.  V.  (Minn.) 104 

Goble,  Marshall  V.  (Neb.) 898 

Godfrey  V.  Valentine  (Minn.). 823 

Goodnow,  Slagle  v.  (Minn.) 402 

Goodyear,  Cook  v.  (Wis.) 860 

Goracke.  Chicago,  B.  ft  Q.  B.  Co.  t.  (Neb.)  879 

Graff  V.  BncbananJMinn.) 915 

Graham  v.  State  (Wis.) 868 

Grand  Lodge  A.  O.  IT.  W..  Backdahl  v. 

(Minn.) 454 

Grand  Lodge  A.  O.  U.  W.,  Wamebold  v. 

(Iowa) 1069 

Grand  Rapids  ft  L  G.  R.  Co.,  Butler  v. 

(Micb.) m 

Graves  v.  American  Live-Stock  Ins.  Co. 

(Minn.) 684 

Graves.  Carley  ▼.  (Mich.) 710 

Gray.  Herman  v,  (Wis.) 118 

Greeley  V.  Winsor  (S.  D.) 814 

Greenop  V.  Wilcox  (Mich.) 47 

Greenwood,  First  Nat  Bank  of  Madison 

(Wis.) 481 

Greenwood,  Knapp  v.(Iowa) 1055 

Gregg.  Halley  v.  (Iowa) 974 

Grentzinger  V.  State  (Neb.). 148 

GreuBsl  V.  Smith  (Micb.) 616 

Grieb,  Gessler  v.  (Wis.) 1098 

Griffey,  McConahey  v.  (Iowa). 983 

Griffln,  Darstv.  (Neb.) 819 

Griffith,  Burcham  V.  (Neb.) 884 

Grim  v.Roblson  (Neb.) 888 

Grimes.  Russell  v.  (Neb.) 905 

Orimminger.  Johnson  v.  (Iowa) 1058 

Orinsel,  Gibbons  v.  (Wis.). 255 

Grommes  V.  Shuts  (Minn.) 784 

Guiterman  v.  Sharvy  (Minn.) 780 

Gull  Kiver  Lumber  Co.  v.  Bcbool-Dist.  No. 

80  of  Barnes  County  (N.  D.) 840 

Digitized  by^OOQlC 


GASES  BEPOBTED. 


ix 


Oall  RlTer  Lumber  Go.  ▼.  SchooMXst  No. 

8»  of  BfirneB  Connty  (N.  D.). 427 

Gann  v.  ITewcomb  (Iowa) 989 

Gotta  Percha  &  Rubber  Manuf  g  Ca  T. 

Wood  (Mich.) 28 

Baddy  v.  Tobias  (Mich.) 499 

Baden  v.  Slouz  CMty  &  P.  B.  Co.  (Ipwa). . .  788 
Baesley  ▼.  Winona  &  St.  P.  R.  Co.  (Minn.)..1028 

Hugart.  Keith  V.  (N.  D.) 482 

hS  V.  Banks  (Wis.) 886 

Ball.  People  ▼.  (Mich.) 809 

Ball.  SuUivan  t.  (Mich.) «4« 

Bailey  V.  Folgom  (N.  D.) 219 

Halley  T.  Gregg  (Iowa) 974 

Hamllne  University,  State  t.  (MinnO 1119 

HammanB  t.  Chicago,  B.  L  &  P.  By.  Co. 

(Iowa) 978 

Eammond  v.  City  of  Harvard  (Neb.) 482 

Eannan,  Stevens  t.  (Mich.) 961 

Haosen.  Malcolm  v.  (Neb.) 888 

Hanson  v.  Metcalf  (Minn.) 441 

Hanson  v.  Wm.  A.  Hunter  Electric  Light 

Co.  (Iowa) 1006 

Hanson,  Nelson  v.  (Minn.) 410 

Hardin,  Shaver  v.  aowa) 08 

Harley  v.  Merrill  Bricic  Co.  (Iowa). 1000 

Harran  v.  Klaus  (WisJ 479 

Harran.  Hawley  v.  (Wis.) 676 

Harrington  v.  Citv  of  Port  Huron  (Mich.)..  641 

Harris  V.  Scovel  (Mich.) 178 

Harris.  Billingsly  v.  (Wis.) 108 

Harris.  Totty  v.  (Iowa) 1050 

Harrison  v.  Kellogg  (Minn.) 1182 

Hartman,  Marcotte  y.  (Minn.) 707 

Harvey  v.  Crane  (Mich.) 682 

Haskins  v.  Kennedy  (Wis.) 616 

Haslett  ▼.  Shepherd  (Mich.) 688 

bastings  V.  HaQg(Mich.) 284 

Hatchardv.  8tote(Wia.). 880 

Hatch  &  Essendrup  Co.  y.  Shusler,  two 

cases,  (Minn.) 782 

Haug.  Hastings  V.  (Mich.) 294 

Haugen,  Lincoln  y.  (Minn.) 196 

Havelik,  Rhodes  v.  (Neb.) 886 

Hawley  v.  Harran  (Wis.) 676 

Hay  y.  Beid(Mich.) 607 

Hay  y.  Weber  (Wis.) 869 

Hayward  y.  Kinney  (Mich.) 170 

Hazel  y.  Chicago,  M.  &  St  P.  B.  Co.  (Iowa)  926 
H.    C.   Akeley   Lumber   Co.,   Bussell   v. 

(Minn.) 8 

Heady.  Miller  (Minn.) 192 

Heath.  Flannagan  v.  (Neb.) 904 

Heath's  Will,  In  re  (Iowa) 1087 

Hecht  y.  Oitch  (Iowa) 988 

Heisler,  Powell  y.  (Minn.) 411 

Hefferen  v.  Northern    Pac.   B.  Co.,  two 

cases,  (Minn.). 1 

Hefferen  v.  Northern  Pac.  B.  Co.  (Minn.). .  626 
Helbig  y.  Michigan  Cent.  B.  Co.  (Mich.). . .  689 

Heller  y.  Abbot  (Wis.) 598 

Hemm,  State  y.  (Iowa) 972 

Hemphill,  Faga  v.  (Iowa) 781 

Hempstead  v.  Cargill  (Minn.) 668 

Hemstead  v.  Cargill  (Minn.) 686 

Henderson  v.  Chicago,  B.  L  &  P.  By.  Co. 

(Iowa) 1029 

Hendricks,  McElhenney  y.  (Iowa) 1056 

Herman  v.  Gray  (Wis.) 118 

Hersbey.  Begole  v.  (Mich.) 790 

Hersbiser  y.liigmaD  (Neb.) 272 

Hess.  People  y.  (Mich.) 181 

Hess.  Smith  v.  (Iowa) 1080 

Hester  v.  Jodge  of  Recorder's  Court  of  De- 
troit (Mich.) 152 

Hetzler  y.  Morrell  (Iowa) 988 

Hewitt.  Kimberly  &  Clark  Co.  v.  (Wis.). . .  878 
Uicksv.  Hicks  (Wis.) 495 


Pige 

Higman,  Hersbiser  y.  (Neb.) 272 

Hiles.  Briggs  y.  (Wis.).  800 

Hill,  St.  Paul  Trust  Co.  v.  (Minn.) 419 

Hinchman  v.  Weeks  (Mich.) 790 

Hine,  Lindner  y.  (Mich.) 48 

Hoissy.  State  (Wis.). 617 

Hollerin,  National  Bank  of  CSolumbos  v. 

(Neb.)  892 

Home  Ins.  Co.,  O'Brien  v.  (Wis.) 714 

Homrighausen,  Gill  v.  (Wis.) 862 

Horan,  McFee  y.  (Minn.) 406 

Hosford.  Arndt  v.  (Iowa) 981 

Hosmer,  State  v.  (Mich.) 649 

House  Roll  No.  284.  In  re  (Neb.) 275 

Howd,  Barber  y.  (Mich.) 589 

Howes  y.  Reliance  Wire-Works  Co.  (Minn.)  448 
Hoy  V.  (Thicago,  M.  &  St.  P.  By.  Co.  (Minn.)  1117 

Hoyt,  Keeling  v.  (Neb.) 66 

Hubbell  V.  BElnesmith  (Mich.) 178 

Huff,  McHenry  V.  (Iowa) 927 

HuKhes  V.  Chicago,  M.  &  St.  P.  By.  Co. 

(Wis.) 259 

Hushes,  People  v.  (Mich.) 946 

Hull  V.  Independent  School-District  of  Ap- 

lington  (Iowa) 82 

Hnli,  State  v.  (Iowa) 917 

Hnnt,   Consolidated  Tank -Line    Co.    v. 

(Iowa) 1067 

Hunter  y.  Gibb8(Wis.) 267 

Hunter  V.  Maanum  (Wis.) 61 

Hunter,  Prior  v.  (Neb.) 786 

Hunter   Electric   Light    Co.,    Hanson    y. 

(Iowa) 1006 

Hard,  Shuman  y.  (Wis.) 672 

Hurst  v.  Detroit  City  By .  (Mich. ) 44 

Hutchins.  Denver,  T.  &  G.  R.  Co.  v.  (Neb.)  898 

Hutchinson  v.  Smith  (Mich.) 1090 

Hyland,  Copley  y.  (Minn.). 777 

niiaois  Cent  Ry.  Co.,  O'Connor  y.  (Iowa)..1002 
Incorporated  Town  of  Garden  Grove,  Mc- 

Clafn  v.(Iowa) 1081 

Independent  School-District  of  Aplington, 

Hully.(Iowa) 82 

Ingram  v.  Wackernagel  (Iowa). 998 

Ionia  County  Sav.  Bank  v.  McLean  (Mich.)  159 

Iowa  Union  Tel.  Co.  v.  Boylan  (Iowa) 780 

Irish  V.  Puniam(Neb.) 968 

Itaska  Lumber  Co.,  Lovejoy  v.  (Minn.) 911 

Jack,  Warder,  Bushnell  A  Glessner  Ca  v. 

(Iowa) 729 

Jacobs  y.  Snyder(Iowa) 806 

Jaffray  &  Co.,  Rea  y.  (Iowa) 78 

Jaggarv.  Davidson  (Minn.) 10 

James  v.  Northern  Pa&  B  Co.  (Minn.) 788 

Jamison  V.Snyder  (Wis.) 261 

Jeansch  V.  Lewis  (S.  D.) 128 

Jenkins  v.  Clyde  Coal  Co.  (Iowa) 970 

Jerome,  State  v.  (Iowa) 722 

Jesperson  v.  Phillips  (Minn.)  770 

Jessup  V.  Chicago  «fc  N.  W.  Ry.  Co.  (Iowa)  77 
Jewell  V.  First  Nat.  Bank  of  Fond  du  Lac 

(Wis.). 55 

Jewell  y.  Sherman  (Wis.) 55 

J.  I.  Case  Threshing  Mach.  Co.,  Townsend 

v.(Neb.) 899 

Johnson  y.  First  Nat  Bank  of  Ashland 

(Wis.) 712 

Johnson  y.  Grimminger  (Iowa) 1052 

Johnson  v.  Knudtson  (Iowa) 987 

Johnson  v.  Miller  (Iowa) 1081 

Johnson  V.  Mills  (Neb.) 266 

Johnson  V.  Neal  (Neb.) 897 

Johnson  v.  Northern  Pac.  R.  Co.  (N.  D.). .  227 

Johnson  v.  Peter  (Neb.) 287 

Johnson  t.  Truesdale  (Minn.) 1136 

Johnson.  Durrell  v.  (Neb.) 890 

Johnson,  People  v.  (Mich.) 870 

Digitized  by^OOQlC 


OASES  BEPOBTEO. 


Page 

Johnson,  State  t.  (Iowa) 726 

Johnson.  Wyckofl  v.  (8.  D.) 887 

Johnston,  Denman  v.  (Mich.). 566 

Jones  T.  Town  of  Llnd  (Wis.) 247 

Jones,  TriRgs  ▼.  (Minn.) 1118 

Joslin.  Maier  v.  (Minn.) 909 

Joy  v.  Security  Fire  Ins.  Co.  (Iowa) 1049 

Judge  of  Recorder's  Court  of  Detroit,  Hes- 
ter v.  (Mich.) 152 

Kaillen   ▼.    Northwestern    Bedding    Co. 

(Minn.) 779 

Kaufman  t.  United  States  Nat.  Bank  (Neb.)  788 

Eavanaugh,  State  v.  (Iowa) 108 

Eawlcauna  Water-Power  Co.,  Paten  Paper 

Co.  T.  (Wis.) 258 

Keefe.  Beaupre  v.  (Wis.) 696 

Keeling  T.  HoytfNeb.) 6« 

Keener,  Rhode  Island  Hospital  Trust  Co. 

T.  (N.  D.) 841 

Keith  V.  Haggart(N.  D.) 488 

Keller  v.  Amos  (Neb.) 59 

Kelley  v.  Cosgrove  (Iowa) 979 

Kelley,  Gilchrist  v.  (Mich.) 700 

Kellogg,  Harrison  v.  (Minn.) 1183 

Kennan,  Bundle  v.  (Wis.) 616 

Kennedy,  Haskins  t.  (Wis.). 615 

Kenosha  Stove  Co.  t.  Shedd  (Iowa). .......  986 

Kent  V.  Cole  (Mich.) 168 

Kent,  Security  Co.  y.  (Iowa) 1047 

Kern  y.  Wilson  (Iowa) 920 

Kessel  v.  Kessel  (Wis.) 3«2 

Kiddv.  McGinnisB  (N.  D.) 221 

Kimball  v.  Shoemaker  (Iowa) 925 

Kimball  Co.  v.  Mellon  (Wis.) 1100 

Klmberly  &  Clark  Co.  ▼.  Hewitt  (Wis.). ...  373 

King,  Budd  V.  (Iowa) 975 

Kingman  t.  Denison  (Mich.) 26 

Kinney  ▼.  Folkerts  (Mich.) 288 

Kinney,  Hayward  v.  (Mich.).  170 

Kirkpatrick  V.  Lewis  (Minn.) 788 

Kittson's  Estate,  In  re  (Minn.) 419 

Klaus,  Harran  v.  (Wis.) 479 

Kiingeman,  Zimmerman  v.  (Neb.) 268 

Knapp  ▼.  Greenwood  (Iowa) 1055 

Eneale,  Wisconsin  Cent  R  Co.  ▼.  (Wis.). .  248 

Knight,  Burden  v.  (Iowa) 985 

Knott  T.  Bessmer  (Iowa)   022 

Knox,  Courtnay  V.  (Neb.)  768 

Knudtson,  Johnson  v.  (Iowa) 987 

Koch  V.  Losch  (Neb.) 471 

Koch  T.  St.  Paul  Citv  Ry.  Co.  (Minn.) 191 

Koetke  y.  Ringer  (Minn.) 917 

Kohn  y.  Tedford  (Minn.) 686 

Konrad  v.  Zimmcrmann  (Wis.) 868 

Krauskopf  v.  Krauskopf  (Iowa) 982 

Krogstad  y.  Northern  Pac.  R.  Co.  (Minn.)..  409 
Kroshus  V.  Board  County  Com'rs  Houston 

County  (Minn.)  770 

Kyle,  Liming  y.  (Neb.). 470 

La  Bonty  y.  Lnndgren  (Neb.) 65 

Lake  Superior  Ship  Canal  Ry.  &  Iron  Co. 

V.  McCann  (Mich.) 692 

Lake  Superior  Terminal  &  Transfer  Co., 

Larson  v.  (Wis. ) 481 

Lamb  y.  Thompson  (Neb.) 58 

Lamb.  Russell  v.  (Iowa) 989 

Lammers,  Brennan  v.  (Minn.) 766 

Lander  v.  Bromley  (Wis.) 594 

Lane,  Elliott  v.  (Iowa) 720 

Lane,  Noyes  v.  (8.  D.) 822 

Laramy  v.  Buschke  (Minn. ) 561 

Lardner,  Stebbins  y.  (S.  D.) 847 

La  Riviere  v.  Pemberton  (Minn.) 406 

Larson  y.  Lake  Superior  Terminal  &  Trans- 
fer Co.  (Wis.) 421 

Lawson  v.  Adlard  (Minn.) 1019 

Leahy  y.  SUte  (Neb.) 390 


Leek,  Gardner  V.  (Minn.) li: 

Lee  v.  Fletcher  (Minn.) 4! 

Lego  V.  Medlev(Wis.) 8' 

Leighton,  Little  v.  (Minn.) 7' 

Lemke,  Madden  v.  (Mich.) Ti 

Lemp  V.  FuUerton  (Iowa) 10£ 

Lenhoifv.  Fisher  (Neb.) , 8S 

Lesfaer  v.  Loudon  (Mich.) 21 

Lewis,  Appeal  of  (Mich.) 5£ 

Lewis  v.  Lewis  (Neb.) 26 

Lewis  V.  Prendergast  (Minn.) 43 

Lewis  v.  Welch  (Minn.) 60 

Lewis,  Jeansch  v.  (8.  D.) 12 

Lewis,  Kirkpatrick  v.  (Minn.) 78 

Life  Indemnity  &  Investment  Co.,  Christie 

V.  (Iowa) 9 

Liming  V.  Kyle  (Neb.) 47 

Lincoln  v.  Haugen  (Minn.) 19i 

Lincoln  Nat.  Bank  v.  Davis  (Neb.). 89: 

Lindner  v.  Hine  (Mich.) 4i 

Litchfield,  Bellows  v.  (Iowa). 106: 

Little  v.  Leighton  (Minn.) 77( 

Little,  People  v.  (Mich.) 69! 

Little  Falls Manuf'g Co.,  Morrill  v.  (Minn.)lia< 
Littlejohn,  South  Branch  Lumber  Co.   v. 

(Neb.) 47( 

Liverpool  &  London  &  Globe  Ins.  Co., 

Morley  V.  (Mich.) 60J 

Lockwood  V.  Bock  (Minn.) 45£ 

Lombar  v.  Village  of  East  Tawas  (Mich.). .  947 

Long  v.  Miller  (Minn.) 40fl 

Loomis,  Morgan  v.  (Wis.) lOfl 

Losch,  Koch  V.  (Neb.) 471 

Losie  y.  Underwood  Lumber  Co.  (Wis.). .  .  858 

Loudon,  Lesher  y.  (Mich.)  278 

Loudy  V.  Clarke,  two  cases,  (Minn.). 25 

Lovejoy  v.  Itaska  Lumber  Co.,  (Minn.). ...  911 

Lovellv  Seeback  (Minn.) 23 

Ludden  v.  State  (Neb.) 61 

Ludlum,  Stevens  V.  (Minn.) 771 

Lundgreen  v.  Stratton  (Wis.) 426 

Lundgren,  La  Bonty  v.  (Neb.) 65 

Lynn,  State  v.  (Neb.) 881 

Lyon  V.  Fairbanks  (Wis.) 492 

Lyons  y.  Miller  (N.D.)  514 

Maanum,  Hunter  v.  (Wis.) 51 

McAllister  v.  Detroit  Free  Press  Co.  (Mich.)  612 
McCann.  Lake  Superior  Ship  Canal  Ry.  A 

Iron  Co.  V.  (Mich.) 682 

McCann,  McEvony  v.  (Neb.) 88f 

McCarthy,  Bowen  v.  (Mich.) 15S 

McCauley  v.  City  of  Dea  Moines  (Iowa). .  ..1028 
McClain  v.  Incorporated  Town  of  Garden 

Grove(Iowa) 1081 

McClelland.  Swartz  v.  (Neb.) 461 

McComb  V.  Council  Bluffs  Ins.  Co.  (Iowa)..1088 

McCnnahey  v.  Griffey  (Iowa) 988 

McCormick     Harvesting-Mach.      Co.     v. 

Thompson  (Minn.) 415 

McDermott  v.  Cedar  Rapids,  L  P.  &  N.  W. 

Ily.  Co.  (Minn.) 191 

MclJevitt,  Moriarty  V.  (Minn.) 684 

McDonald  V.  State  (Wis.) 863 

McElhenney  v.  Hendricks  (Iowa) 1056 

McEvony  v.  McCann  (Neb.) 889 

McFee  V.  Horan  (Minn.) 405 

McQee.  Sarles  v.  (N.  D.) 231 

McQraw  v.  Bishop  (Mich.) 167 

McQraw  v.  Detroit  Free  Press  Co.  (Mich.)..  500 

McGinniss,  Kidd  v.  (N.  D.) 221 

McHenry  v.  Huff  (Iowa) 927 

McHugh  V.  Gault(Mich.) 8«9 

Mclntyre,  Casey  v.  (Minn.) 402 

McKay  v.  Coleman  (Mich.) 203 

McKenna,    Farwell    Brick,    Tile   &  Clay 

Shingle  Co.  v.  (Mich.) 959 

Mackey  V.  Cole  (Wis.) 620 

Mackey,  State  v.  (Iowa). 918 

Digitized  by^OOQlC 


GASES  REPOBTED. 


xi 


Page 

HcKinley.  State  t.  (Iowa) 804 

McKinney.  Merchants'  Nat  Bank  y.  (S.  D.)  841 
McKittrick,  Conrad  Seipp  Brewing  Co.  v. 

(Mich.) 1086 

McLean,  Ionia  County  Sav.  Bank  t.  (Mich.)  159 

McLennan  v.  Prentice  (Wig.V. 487 

HcLeod'a  Estate,  Baker  ▼.  (WiB.) 667 

McLuen    y.  District  Tp.  of   Bear   Grove 

(Iowa) 76 

McMabon  v.  O'Donnell  (Neb.) 824 

McMenamy,  Scbeiz  v.  (Iowa)  806 

McMorran,  Mitta  v.(Mich.) 288 

HcNamara  y.  Eustia  (Minn.) 112S 

McNaughton,  W.  B.  Clark  Inyeatment  Co. 

y.  (Minn.) 412 

McQuaid.  People  v.  (Mich.) 161 

McQueen.  Meyers  y.  (Mich.) 553 

MacVeagh  V.  Burns  (8.  D.) 835 

Madden  t.  Lemke  (Mich.) 785 

Magee  y.  Chicago  &  N.  W.  Ry.  Co.  (Iowa)    92 

Mahaney,  West  v.,  two  cases,  (Mich.) 709 

Maier  v.  Joslin  (Minn.) 909 

Maine    Trust   &   Banking   Co.  y.   Butler 

(Minn.) 388 

Malcolm  y.  Hansen  (Neb.). 883 

Maletto  y.  Arnold  (Iowa) 1060 

Malichiski  v.  Stellwagen  (Mich.) 152 

Manchester  Say.  Bank,  Atwater  y.  (Minn.)  187 
Manchester  Sav.  Bank,  Reed  y.  (Minn.) ...  187 

Mann,  Bardwell  y.  (Minn.) 1120 

Mann.  Sheldon  y.  (Mich.) 078 

Mann,  Waggoner  t.  (Iowa) 1065 

Manning  y.  State  (Wis.) 209 

Marcotte  y.  Hartman  (Minn.) 767 

Marr.  Oppenheimer  v.  (Neb.) 818 

Marshall  y.  Goble(Neb.) 898 

Martin  v.  State  (Wis.). 119 

Martin,  Second  Nat.  Bank  of  Richmond  y. 

(Iowa) 785 

Maryin  y.  Welder  (Neb.) 825 

Maurer,  Thorn  y.  (Mich.) 640 

Maxwell,  Bushy. (Wis.) 250 

May,  Cahny.  (Neb.) 881 

May,  Schmedding  v.  (Mich.) 201 

Hayall,  Dawson  v.  (Minn.) 12 

Medley,  Lego  y.  (Wis.) 875 

Meese,  Dooley  y.  (Neb.). 143 

Mellon.  W.  W.  Kimball  Ca  ▼.  (Wis.) 1100 

Merchants'  Nat.  Bank  y.  McEinney  (S.  D.)  841 

Merrill  y.  Mulroney  (Iowa) 1044 

Merrill  y.  Tobln(Iowa) 1044 

Merrill,  Buck-Renier  Co.  y.  (Iowa). 96 

Merrill  Brick  Co..  Harley  v.  (Iowa) 1000 

Merrittv.  Byer8(Minn.) 417 

Merritt  v.  Stebbins  (Mich.) 1084 

Metcalf,  Hanson  y.  (Minn.) 441 

Meyer,  In  re.  two  cases,  (Wis.). 55 

Meyer,  St  Louis  Wrought-Iron  &  Range 

Co.  y.  (Neb.) 895 

Meyers  y.  McQueen  (Mich.) 558 

Michigan  Cent.  R.  Co..  Helbig  y.  (Mich.)..  589 

Miller  y.  Chatterton  (Minn.) 1109 

MUler.  Head  V.  (Minn.) 192 

Miller,  Johnson  y.  (Iowa). 1081 

Miller,  Long  y.  (Minn.) 409 

Miller,  Lyons  v.  (N.  D.) 514 

Miller,  Muir  y.  (Iowa) 1082 

Miller,  State  y.  (Minn.)  401 

Mills,  Detroit  City  Ry.  y.  (Mich.) 1007 

Mills.  Johnson  y.  (Neb.). 266 

Milwaukee   Industrial   Exposition   Ass'n, 

Williams  y.  (Wis.) 665 

Milwaukee  &  N.  R  Co.,  Siegel  v.  (Wis.). . .  488 
Milwaukee  &  Sault  Ste.  Marie  Imp.  Co., 

Cooiican  V.  (Wis.) 717 

Minneapolis  Cold-Storage  &  Freezer  Co., 

Townshend  V.  (Minn.) 682 

Minneapolis  Mill  Co.  y.  Minneapolis  &  St. 

L.  Ky.  <3o.  (Minn.) 1182 


Page 
Minneapolis.  St.  P.  &  S.  S.  M.  Ry.  Co., 

Ayers  v.  (Minn.) 688 

Minneapolis,  S.  S.  M.  &  A.  Ry.  Co.,  Plun- 

ketty.(Wis.) 619 

Minneapolis  &  St.  L.  Ry.  Co.,  Minneapolis 

Mill  Co.  y.  (Minn.) 1183 

Minnesota  Belt-Line  Ry.  Transfer  Co.  y. 

Gluek(Minn.) 194 

Minnesota  Gas-Light  Economizer   Co.  y. 

Denslow  (Minn.) 771 

Minton  y.  Underwood  Lumber  Co.  (Wis.)..  867 
Missaukee     Circuit    Judge,     Gaffney    y. 

(Mich.) 478 

Mitchell,  Carnes  y.  (Iowa) 941 

Mitts  V.  McMorran  (Mich.) 288 

Montgomery  y.  Allen  (Mich.). 158 

Moon  y.  Northern  Pac.  R.  Co.  (Minn.).. . . ,  679 

Moore  y.  State  (Wis.) '. 658 

Moore,  Chicago,  B.  &  Q.  R.  Co.  y.  (Neb.). .  475 

Moore,  Falls  y..  two  cases,  (Minn.) 404 

Moore,  First  Nat  Bank  of  Grundy  Center 

y.(Iowa) 1072 

Moore,  People  y.  (Mich.) 698 

Moore  Manuf'g  &  Foundry  Co.,  Rogahn  y. 

(Wis.). 669 

Moores,  Appeal  of  (Mich.) 89 

Moors,  Blanchard  v.  (Mich.). 542 

Moran  v.  Roberge  (Mich.) 164 

Mores  y.  Beebe  (Iowa) 726 

Morgan  y.  Loomis  (Wis.) 109 

Morgan,  State  y.  (S.  D.) 814 

Morganstein  y.  Nejedlo  (Wis.) 653 

Moriarty  y.  McDeyilt  (Minn. ). 684 

Morley  y.  Liyerpool  &  London  &  Globe 

Ins.  Co.  (Mich.) 602 

Morrell,  Hetzler  y.  (Iowa) 988 

Morrill  y.  Little  Falls  Manuf'g  Co.  (Minn.)  1124 

Morrill,  Brown  y.  (Minn.) 828 

Morrissette,  Abbott  y.  (Minn.) 416 

Morse,  Cribb  y.  (Wis.) 489 

Morton,  Bennett  y.  (Minn.) 678 

Mosher,  Sovereign  v.  (Mich.) 611 

Mottv.  Rowland  (Mich.) 688 

M.  Rumelv  &  Co.  y.  Emmons  (Mich.) 686 

Muecke,  Fishery.  (Iowa) 986 

Mueller  y.  Reimer  (Minn.). 1120 

Muir  y.  Miller  (Iowa) 1082 

Mulick,  De  Qraaf,  Vrieling  &  Co.  y.  (Mich.)1096 

Mulroney,  Merrill  v.  (Iowa) 1044 

Mumford,  Sandf ord  v.  (Neb. ) 876 

Munroe  v.  Edwards  (Mich.) 689 

Murray  y.  Walker  (Iowa) 1075 

Musch  y.  Burkhart  (Iowa) 1025 

Muskegon  Ry.  Co.,  Cowan  y.  (Mich.) 166 

Mutual  Ben.  Life  Ins.   Co.,  Salentine  v. 

(Wis.). 865 

Nass,  Rudev.  (Wis.) 555 

National  Bank  of  Columbus  y.  Hollerin 

(Neb.) 892 

National  Cash  Register  Co.  y.  Blumenthal 

(Mich.) 622 

Nauy.  Brunette  (Wis.) 649 

Neal,  Johnson  v.  (Neb.) 897 

Nebraska  &  C.  R  Co.  y.  Scott  (Neb.) 890 

Nejedlo,  Morganstein  v.  (Wis.) 652 

Nelson  v.  Becker  (Neb.) 962 

Nelson  y.  Hanson  (Minn.) 410 

Nelson,  Cannon  v.  (Iowa) 1088 

Nessy.  Davidson  (Minn.) 10 

Nett.  Fravell  v.  (Minn.) 44j 

Neumann,  People  y.  (Mich.) 290 

Newcomb.  Gunn  y.  (Iowa) 989 

Newell  y.  Reimer  (Minn.) 1120 

Newland  V.  Reillv  (Mich.) 544 

Newlove  v.  Callaghan  (Mich.) 1096 

Newton  v.  Newton  (.Minn.) 450 

Nippert,  Smith  y.  (Wis.) 353 

Noah  y.  Pierce  (Mich.) , 277 

Digitized  by  VjOOQlC 


xU 


CASES  BEPOBTED. 


Page 

Norqulst,  Bird  v.  (Minn.) 1188 

North,  Taylor  V.  (Wis.) 126 

Northern  Pac.  El.  Co.,  Bandager  ▼.  (Wis.).  488 
Northern  Pac.  R.  C!o.,  Beanstrom  v.  (Mich.)  778 

Northern  Pac  R.  Co..  EU  ▼.  (N.  D.) 832 

Northern  Pac.  R  Co.,  Heileren  v.,  two 

cases,  (Minn.). 1 

Northern  Pac.  B.  Co.,  Hefleren  v.  (Minn.)..  526 
Northern  Pac.  R.  Co.,  James  v.  (Minn.).. ..  788 
Northern  Pac.  R.  Co.,  Johnson  v.  (N.  D.)..  887 
Northern  Pac.  R.  Co..  Erogstad  t.  (Minn.)..  409 
Northern  Pac.  R.  Co.,  Moon  t.  (Minn.)....  679 
Northern  Pac.  R.  Co.,  Powell  v.  (Minn.),..  907 

Northrop,  Dodge  v.  (Mich.) 606 

North  Star  Boot  &  Shoe  Co.  t.  Stebbins  (& 

D.) 888 

North  Star  Mut.  Ins.  Co.,  Taylor  ▼.  (Minn.)  772 
Northwestern    Bedding    Co.,    Eaillen    v. 

(Minn.) 779 

Northwestern  Nat  Bank,  Tripp  ▼.  (Minn.)  4 
Noyes  V.  Lane  (8.  D.) 823 

Oaks,  Peacock  ▼.  QSich.) 1082 

O'Brien  ▼.  Home  Ins.  Co.  (Wis.) 714 

O'Brien,  Chamberlain  v.  (Minn.) 447 

O'Brien.  Olson  y.  (Minn.) 468 

O'CoDner  t.  Illinois  Cent   Ry.  Co.  (Iowa)10Q2 

O'Connor  v.  O'Connor  (Mich.) 871 

O'Donnell  T.  Omaha,  N.  &  B.  H.  R.  Co. 

(Neb.) 880 

O'Donnell,  McMahon  ▼.  (Neb.) 824 

Olson  ▼.  O'Brien  (Minn.) 463 

Olson  y.  St  Paul  &  D.  B.  Co.  (Minn.) 446 

Olson  y.  Tvete(MinnO 914 

Omaha,  N.  &  B.  H.  R.  Co.,  O'Donnell  y. 

(Neb.) 880 

Omaha  &  Fl.  Land  &  Trust  Co.  y.  Barrett 

(Neb.) 967 

OMalley  y.  Buddy  (Wis.) 116 

O'Neil,  Gibbsy.  (Mich.) 696 

Oppenheimer  v.  Marr  (Neb.) 818 

Osborn  v.  Williams  (Iowa).  811 

Otter  Creek  Lumber  Co.,  Wise  y.  (Mich.)..  695 

Paddock  y.  Balgord  (S.  D.) 840 

Paine  Lumber  Co..  Underwood  y.  (Wis.)...  678 

Palmer,  Welch  y.  (Mich.) 652 

Palo  Alto  County,  Clay  County  y.  (Iowa.)...1058 

Parrott,  Gates  y.  (Neb.) 887 

Parry  y.  Pany  (WisO. 654 

Paten  Paper  Co.  y.  Kaukauna  Water-Power 

Co.  (Wis.) 366 

Patten,  Roussain  y.  (Minn.) 1122 

Pattony.  Cook  (Iowa). 994 

Paulson  y.  Town  of  Pelican  (Wis.) 716 

Payne  y.  Raubinek  (Iowa). 995 

Peacock  y.  Oaks  (Mich.) 1082 

Pearse,  State  y.  (Neb.) 891 

Peck.  LeLendrecley.(N.  D.) 842 

Peerless  Reaper  Co.  y.  Conway  (Wis.) 854 

Pemberton,  La  Riyiere  y.  (Minn.) 406 

Pendleton,  Steyens  y  (Mich.) 478 

Peninsular  White  Lead  &  Color  Works,  Fox 

y.(Mich.) 208 

Pennington  County,  Smith  y.  (S.  D.) 809 

Pennington  County.  Wells  y.  (8.  D.) 805 

People  V.  Brown  (Mich.) 168 

People  y.  CoUison  (Mich.) 292 

People  y.  Detroit  &  8.  Plank-Boad   Co. 

(Irtich.) 868 

People  y.  Furman  (Mich.) 169 

People  V.  Hall  (Mich.) 869 

People  V.  HesB  (Mich.) 181 

People  V.  Hughes  (Mich.) 945 

People  V.  Johnson  (Mich.) 870 

People  y.  Little  (Mich.) 693 

People  y.  McQuaid  (Mich.) 161 

People  y.  Moore(Mich.) 693 

People  y.  Neumann  (Mich.) 290 


People  y.  Schultz  (Mich.). 

People's  Mut  Ben.  Soa  of  Elkhart,  Voc 

heis  y.  (Mich.) 

Peter,  Johnson  y.  (Neb.) 

Peters,  Dousman  y.  (Mich.) 

Peterson  t.  Rnhnke  (Minn.) 

Peterson,  Berkshire  y.  (Iowa) 

Petit  Farrand  y.  (Mich.) 

Phelps-Biglow  Windmili  Co.  y.  Shay  (Nel 

Phillips  y.  Bishop  (Neb.). 

PhUlips,  Dayisy.  (Mich.) 

Phillips,  Jesperson  y.  (Minn.) 

Phceniz  Ins.  Co.,  Zigler  y.  (Iowa) 

Pickens  y.  Plattsmouth   Investment   C 

(Neb.) 

Pierce,  Noah  y.  (Mich.) 

Piroauz  v.  Simon  (Wis.) 

Plattsmouth    Investment   Co.,  Pickens 

(Neb.) 

Plumb,  Cheney  y.(Wis.) , 

Plummer,  Clow  y.  (Mich.) 

Plunkett  y.  Minneapolis,  S.  8.  M.  &  A.  R 

Co.  (Wis.) 

Plunkett,  Craig  y.  (Iowa) 

Plymat  y.  Brush  (Minn.) , 

Postel,  Thrasher  v.  (Wis. ) 

Potter  y.  Douglass  (Iowa) 

Powell  y.  Heisler  (Minn.) 

Powell  y.  Northern  Pac.  R.  Co.  (Minn.). , 

Power,  Braithwaite  y.  (N.  D.) 

Prendergast,  Lewis  y.  (Minn.) 

Prentice,  McLennan  y.  (Wis.) , 

Preston  y.  Zekind  (Mich.) 

Prior  V.  Hunter  (Neb.) 

Proceedings  to  Enforce  Payment  of  Delii 

qnent  Taxes  on  Real  Estate  for  St.  Lou 

County,  In  re  (Minn.). 

PuUiam,  Irish  y.  (Neb.) 

Pulling  y.  Wayne  Probate  Judge  (Mich.). 
Pumpfirey,  Walker  y.  (Iowa) 

aulnlan  y.  Village  of  Manistique  (Mich.), 
uinn  y.  Capital  Ins.  Co.  (Iowa) 

Rachelman  y.  Skinner  (Minn.) 

Raine,  Security  State  Bank  y.  (Neb.) 

Ramsey  y.  Glenny  (Minn.) 

Randall  y.  Webber  (Mich. ) 

Randall,  Webber  v.  (Mich.) 

Raubinek,  Payne  y.  (Iowa) 

Raymond,  Bidgeway  y.  (Iowa) 

Rea  y.  Jaffray  &  Co.  (Iowa) 

Reardon,  Anderson  y.  (Minn.) 

Reas,  Daggett  y.  (Wis.) 

Reddick.  State  v.  (8.  D.). 

Red  Wing  Lime  &  Stone  (Jo.,  Densmore  t 

(Minn.) 

Red  Wing  Lime  &  Stone  Co.,  Densmore  t 

(Minn.) 

Reed  v.  Manchester  Say.  Bank  (Minn.). . . 

Reid,  Earl  v.  (Neb.) 

Reid,  Hay  v.  (Mich.) 

Reilly  y.  Bader  (Minn.) 

Reilly,  Newland  v.  (Mich.) 

Reimer,  Mueller  y.  (Minn.) 

Reimer,  Newell  y.  (Minn.). 

Reliance  Wire- Works  C!o.,  Howes  y.(Minn. 
Reynolds  v.  St  Paul  Trust  Co.  (Minn.). . . 

Rhinesmith,  Hubbell  t.  (Mich.) 

Rhode  Island  Hospital  "Trust  Co.  v.  Keene 

(N.D.) 

Rhodes  v.  Havelik  (Neb.) 

Rhodes  V.  Thomas  (Neb.) 

Richardson  v.  Ames  (Wis.) 

Rickery.  Butler  (Minn.) 

Rickey  y.  Stewart  (Minn.) 

Ridgeway  y.  Raymond  (Iowa) 

Ridge  way.  Dean  v.  (Iowa) 

Uidgley  v.  De  Bough  (Iowa). 

Digitized  by^OOQlC 


OASES  BEPOBTED. 


xiil 


puce 

Blnger,  Koetke  v.  (Minn.) 917 

Bitchie.  Varden  ▼.  (Mich.) 1085 

Bivenide  Storage  &  Cartage  Co.,  Foley  ▼. 

(Mich.) 164 

Boberge,  Moran  t.  (Mich.) 164 

Boberta.  Qilmore  ▼.  (Wis.) 623 

Bobinson  y.  Detroit,  L.  &  N.  R  Co.  (Mich.)  906 

Bobigon.  Grim  v.  (Neb.) 888 

Bockweil,  State  t.  (Iowa) 731 

Bogahn  ▼.  Moore  Manufg  &  Foundry  Co. 

(Wis.) 669 

Bomadka,  Tordeck  ▼.  (Wis.) 692 

Boman  Catholic  Mat.  Protection  Soc.,  Eng- 

lertv.  (Iowa). 810 

Bosenthal  ▼.  Vernon  (Wis.) 486 

Boss.  Dester  ▼.  (Mich.) 680 

Boussain  ▼.  Patten  (Minn.) 1122 

Bonz  T.  Blodgett  &  Davis  Lumber  Co. 

(Mich.) 1093 

Bowland,  Commercial  State  Bank  t.  (Neb.)  149 

Bowland.  Mott  v.  (Mich.) 688 

Buddy,  O'Malley  v.  (Wis.) 116 

Budev.  Nass(Wis.) 656 

Buhnke.  Peterson  y.  (Minn.) 768 

BumelT  &  Co.  y.  Emmons  (Mich.) 636 

Bundle  y.  Keno an  (Wis.) 616 

Buschke,  Laramy  v.  (Minn.) 661 

BuBsell  y.  Andrae  (Wis.) 117 

Busseli  y.  Grimes  (Neb.) 906 

Bassell  y.  H.  C.  Akeley  Lumber  Co.  (Minn.)     8 

Busseli  y.  Lamb  (Iowa) 989 

Byan,  Duffy  y.  (Wis.) 874 

Sabin,  Banning  v.  (Minn.) 8 

St.  Louis  Wrought-Iron  &  Bange  Co.  y. 

Meyer(Neb.) 896 

St  Paul  City  By.  Co.,  Eocb  y.  (Minn.). 191 

St.  Paul.  M.  &  M.  By.  Co.  y.  City  of  Min- 
neapolis (Minn.) 22 

St  Paul  Nat  Bank  y.  Cannon  (Minn.) 636 

St  Paul  Trust  (3o.,  Farwell  y.  (Minn.) 826 

St  Paul  Trust  Co.  v.  Hill  (Minn.) 419 

St  Paul  Trust  Co.,  Beynolds  y.  (Minn.) 468 

St  Paul  &  D.  B.  Co.,  Olson  y.  (Minn.) 446 

St  Paul  *  D.  R  Co.,  Schumaker  y.  (Minn.)  669 
St.  Peter   St    Imp.    Co.,    Wisconsin   Bed 

Pressed-Brick  (5o.  v.  (Minn.) 1022 

Salentine  y.  Mutual  Ben.  Life  Ins.   Co. 

(Wis.) ,..  856 

Sandager  ▼.  Northern  Pac.  £1.  Co.  (N.  D.)..  438 

Sandford  y.  Mumford  (Neb.) 876 

Banford  v.  Bell  (N.  D.) 484 

Sarlesy.  McGee  (N.  D.) 2S1 

Sayigny,  Schurr  y.  (Mich.) 647 

Scheiz  y.  McMenamy  (Iowa) 806 

Schmedding  y.  May  (Mich.) 201 

Scbock  y.  City  of  Falls  City  (Neb.) 468 

Scboff.  Blecker  y.  (Iowa) 1079 

School-Dist  No.  1  of  Dixon  County,  State 

y.  (Neb. ) 898 

School-Dist.  No.  89  of  Barnes  County,  Gull 

Blyer  Lumber  Co.  v.  (N.  D.) 840 

School-Dist  No.  89  of  Barnes  County,  Gull 

Biyer  Lumber  Co.  y.  (N.  D  ) 427 

School-Dist   No.   68    of   Barnes   County, 

Capital  Bank  of  St  Paul  y.  (N.  D.) 868 

School-Dist  of  Chadron  y.  Foster  (Neb.)  .  267 

Schultz,  People  y.  (Mich.) 293 

Schumaker  y.  St  Paul  &  D.  B.  0>.  (Minn.)  669 

Schurmeier  y.  English  (Minn.) 1112 

Schurry.  Sayigny  (Mich.) 647 

SchnylerNat  Bank  V.  BoUong (Neb.)...  .  826 

Scofleld.  Sheldon  Axle  Co.  y.  (Mich.) 611 

Scott  Nebraska  &  C  B  Co.  y.  (Neb.) 890 

Scoyel.  Harris  y.  (Mich.) 173 

Seavey's  Estate,  In  re  (Iowa) 934 

Seaward.  Farr  V.  (Iowa) 67 

Second  Nat  Bank  of  Bichmond  y.  Martin 

(Iowa) 786 


Page 

Secretary  of  State,  Adsit  y.  (Mich.) . . . .    81 

Security  Co.  y.  Kent  (Iowa) 1047 

Security  Fire  Ins.  Co..  Joyy.  (Iowa) 1049 

Security  State  Bank  y.  Baine  (Neb.) 262 

Seeback,  Lovell  v.  (Minn.) 28 

Selpp  Brewin)?  Co.  v.  MoKittrick  (Mich.).  .108(» 

Sempliner,  Simon  v.  (Mich.) 700 

Senn's  Estate,  Wright  v.  (Mich.)  645 

Seyenth-Day  Adyentist  Pub.  Ass'n,  Fisher 

y.  (Mich.) 623 

Shafer  y.  Stull  (Neb.). 882 

Sharyy,  Guiterman  y.  (Minn.) 780 

Shaver  y.  Hardin  (Iowa). 68 

Shaw  v.  Canfleld  (Mich.) 878 

Shay,  Phelps-Biglow  Windmill  Co.y.  (Neb.)  896 

Sheboygan  County.  Gilman  v.  (Wis.) Ill 

Shedd,  Bridge  y.  (Iowa). .- 988 

bhedd,  Burdett  y.  (Iowa) 983 

Shedd,  Kenosha  Stove  Co.  y.  (Iowa) 986 

Sheldon  v.  Mann  (Mich.) 578 

Sheldon  Axle  Co.  v.  Scofleld  (Mich.) 611 

Shephardy.  Gibbs (Mich.). 179 

Shepherd  v.  Ware  (Minn.) 778 

Shepherd,  Haslett  v.  (Mich.) 588 

Sherman  v.  American  Stove  Co.  (Mich.)...  58'^ 

Sherman,  Jewell  y.  (Wis.) 56 

Shippy  v.  Village  of  Au  Sable  (Mich.) 684 

Shoemaker  v.  Cedar  Bapids.  I.  F.  &  N.  W. 

By.  Co.  (Minn.) 191 

Shoemaker,  Kimb^l  v.  (Iowa). 926 

Shoemaker,  Suits  v.  (Iowa) 926 

ShorthiU.  Cook  V.  (Iowa) 84 

Shove  y.  Shove  (Wis.) 647 

Shuman  v.  Kurd  (Wis.) 672 

Shusler.  Hatch  &  Essendrup  y.,  two  cases, 

(Minn.) 782 

Shute,  Grommes  y.  (Minn.) 784 

Sibbett,  Stevens  v.  (Neb.) 465 

Sickles  V.  Brabbitts  (Iowa). 89 

Siegel  V.  Milwaukee  &  N.  B.  Co.  (Wis.) 488 

Simon  v.  Sempliner  (Mich.) 700 

Simon,  Pireaux  v.  (Wis.) 674 

Sino,  Appeal  of  (Iowa) 1037 

Sioux  City  &  P.  B.  Co.,  Haden  y.  (Iowa). . .  788 

Skinner,  Bachelman  v.  (Minn.) 776 

Slagle  V.  Goodnow  (Minn.)  402 

SlauBon  y.  Slauson  (Iowa). 87 

Slingerland  v.  Slingerland  (Minn.) 605 

Smith  V.  Bean  (Minn.) 687 

Smith  y.  Board  of  State  Auditors  (Mich.). .  637 

Smith  v.  Hess  (Iowa) 1080 

Smithy.  Nippert  (Wis.) 268 

Smith  y.  Pennington  County  (S.  D.) 809 

Smithy.  State  (Neb.) 828 

Smith  y.  Tosini  (8.  D.)     299 

Smith,  Greusel  v.  (Mich.) 616 

Smith.  Hutchinson  v.  (Mich.) 1090 

Smith.  State  v.  (Neb.) 468 

Smith,  State  v.  (Iowa) 727 

Smith,  Strong  v.  (Mich.) 188 

Smith,  Thompson  v.  (Iowa) 988 

Smith  Middlings  Purifier  Co..  In  re  (Mich.)  864 

Snyder  v.  Witner  (Iowa) 1046 

Snyder,  Jacobs  v.  (Iowa) 806 

Snyder.  Jamison  v.  (Wis.) 261 

Super  y.  Board  of  County  Com'rs  of  Sibley 

County  (Minn.) 1112 

Souhegan  Nat  Bank  v.  Boardman  (Minn.).. 1116 

Souser,  State  v.  (Iowa) 721 

South  Bend  Toy  Manuf'g  Co.  y.  Dakota 

Fire  &  Marine  Ins.  Co.  (8.  D.) 810 

South   Branch  Lumber  Co.  v.  Littleiohn 

(Neb.) 476 

Sovereign  V.  Mbsher  (Mich.). 611 

Spence  v.  Damron  (Neb.) 880 

Squire  y.  Wright  (Mich.) 286 

Stacy,  Barnes  vi  (Wis.) 68 

Stafford,  Cook  v.  (Mich.) 786 

Staley,  City  of  Lincoln  y.  (Neb.). 887 

Digitized  by^OOQlC 


xJv 


CASES  BEPOBTED. 


Page 

State  ▼.  Basking  (Iowa). 809 

State  ▼.  Bays  (Neb.). 270 

State  v.  Bays  (Neb.) 871 

State  ▼.  Board  of  County  Com'rs  of  Sher- 
man County  (Neb.) 146 

State  V.  Boyd  (Neb.) 739 

State  V.  Chicago,  M.  &  N.  R  Co.  (Wi«.). . .  248 

State  7.  Coonan  (Iowa) 921 

State  V.  Corrick  (Iowa) 808 

State  V.  Farrell  (Iowa) 940 

State  V.  Flaherty  (Minn.). 886 

State  V.  Fraser  (N.  D.) 343 

State  T.  Hamline  University  (Minn.) 1119 

State  T.  Hemmdowa) 971 

State  ▼.  Hosmer  (Mich.) 649 

States.  Hull  (Iowa). 917 

State  ▼.  Jerome  (Iowa) 722 

State  ▼.  Johnson  (Iowa) 726 

State  ▼.  Kavanaugh  (Iowa) 108 

State  ▼.  Lynn  (Neb.) 881 

State  V.  Hacker  (Iowa). 918 

State  T.  McKlnley  (Iowa) 804 

State  T.  Miller  (Minn.). 401 

State  v.  Morgan  (S.  D.). 314 

State  v.  Pearse  (Neb.) 891 

State  T.  Reddick  (8.  D.) 846 

Statev.  Rockwell  (Iowa) 721 

State  ▼.  School-Dist.  No.  1  of  Dison  Coun- 
ty (Neb. ) 898 

State  V.  Smith  (Neb.) 468 

Statev.  Smith  (Iowa) 727 

Htatev.  Souserdowa) 721 

State  V.  Steward  (Minn.) 608 

State  T.  Thompson  (Minn.) 1111 

Statev.  Viersilowa) 782 

Statev.  Walsh  (Neb.) 268 

State  V.  Waterbury  (Wis.) 424 

Statev.  Wilson  (Neb.) 147 

State,  American  Water-Works  Co.  v.  (Neb.)    64 

State,  Graham  V.  (Wis.) 868 

State,  Grentzinger  V.  (Neb.) 148 

State,  Hatchardv.  (Wis.) 380 

State,  Hoiss  v.  (Wis.). 517 

State,  Leahy  V.  (Neb.) 890 

State,  Ludden  V.  (Neb.) 61 

State,  McDonald  v.  (Wis.) 863 

State,  Manning  V.  (Wis.). 209 

State,  Martin  v.  (Wis.) 119 

State,  Moore  v.  (Wis.). 653 

State,  Smith  V.  (Neb.) 823 

State,  Stricklett  v.  (Neb.) • 820 

Stebbinsv.  Lardner(S.  D.) 847 

Stebbins,  Merritt  v.  (Mich.) 1084 

Stebbins,  North  Star  Boot  &  Shoe  Co.  v. 

(8.  D.)  833 

Steele,  Cutler  v.  (Mich.) 681 

Steele,  Ford  V.  (Neb.) 271 

Steele,  Frost  V.  (Minn.) 413 

Stellwagen.  Malichiski  v.  (Mich.) 152 

Stevens  V.  Hannan  (Mich.) 961 

Stevens  V.  Ludlum  (Minn.) 771 

Stevens  v.  Pendleton  (Mich.) 478 

Stevens  V.  Sibbett  (Neb.)  465 

Stevens,  Bishop  v.  (Neb.) 827 

Steward,  SUte  v.  (Minn.) 60S 

Stewart  v.  Chirtis  (Mich.) 872 

Stewart,  Cyrav.  (Wis.) 50 

Stewart,  Rickey  v,  (Minn.) 22 

Stockwell,  Wayne  County  Sav.  Bank  v. 

(Mich.) 174 

Stout  V.  Watson  (Minn.) 196 

Stratton,  Lundgreen  v.  (Wis.) 426 

Stricklett  v.  State  (Neb.) 820 

Strong  V,  Ehle  (Mich.) 868 

Strong  V.  Smith  (Mich.). 183 

Stull,  Shafer  V.  (Neb.) 882 

Suits  V.  Shoemaker  (Iowa) 935 

Sullivan  v.  Hall  (Mich.) 646 

Swartz  V.  McClelland  (Neb.). 461 


Sweeney,  Board  of  Education   of  Ra{ 

City  V.  (S.  D.) 

Symns  v.  Benner(Neb.). 

Talboys  v.  Boston  (Minn.). 

Taylor  v.  Coon  (Wis.) 

Taylorv.  Coots  (Neb.) 

Taylor  V.  North  (Wis.) 

Taylor  v.  North  Star  Mut  Ins.  Co.  (Mini 

Tedford,  Eohn  v.  (Minn.) 

Tennant  v.  Crocker  (Mich.) 

Tenney  v.  Diss  (Neb.) 

Thian  v.  Gill  (Minn.) 

Thomas,  Rhodes  v.  (Neb.) 

Thomas  Manuf  g  Co.  v.  Foote  (Minn.). . . 

Thompson  v.  Smith  (Iowa) 

Thompson,  Cowles  v.  (Neb.) 

Thompson,  Lamb  v.  (Neb.) 

Thompson.  McCormick  Harvesting-Mac 

Co.  v.  (Minn.) 

Thompson,  State  v.  (Wis.). 

Thorn  v.  Maurer  (Mich.) 

Thrall,  Fellows  v.  (Mich.) 

Thrasher  v.  Postel  (Wis.) 

Tiffany.  Farwell  v.  (Iowa) 

Tilleny  v.  Wolverton  (Minn.) 

Tilley,  Bausman  v.  (Minn.) 

Tisdale  v.  Auditor  General  (Mich.) 

Tizard,  Burnham  v ; 

Tobias,  Haddy  v.  (Mich) 

Tobin,  Merrill  v.  (Iowa) 

ToUeth,  Brashin  v.  (Neb. ) 

Tosdeck  v.  Romadka  (Wis.) 

Torrey  v.  County  of  Shawano  (Wis.). . . . 

Tosini.  Smithv.  (8.  D.) 

Totty  V.  Harris  (Iowa). 

Towle  V.  Towle(Wis.) 

Town  of  Ackley  v.  '^t' j  of  Vilas  (Wis.) 

Town  of  Lind.  Jones  v.  (Wis.) 

Town  of  Matteson,  Waupaca  County 

(Wis.) 

Town  of  Pelican,  Paulson  v.  (Wis.) 

Town  of  Vilas.  Town  of  Ackley  v.  (Wis.) 
Town  of  Washburn,  Bay  Land  &  Imp.  C 

v.  (Wis.) 

Townsend  v.  J.  I.  Case  Threshing-Mac 

Co.  (Neb.) 

Townsend,  Davis  v.  (Minn.) 

Townshend  v.  Minneapolis  Cold-Storage 

Freezer  Co.  (Minn.). 

Trapp  V.  Druecker  (Wis.) 

Tredway  v.  Antisdel  (Mich.) 

Tribord  v.  Chicago,  M.  &  St  P.  R.  C 

(Iowa) 

Triggs  V.  Jones  (Minn.) 

Tripp  V.  Northwestern  Nat.  Bank  (Mini 

Truesdale.  Johnson  v.  (Minn.) 

Tubbs  V.  Dwelling-House  Ins.  <3o.  (Mich. 

Tufts  V.  D'Arcambal  (Mich.) 

TurnbuU.  Bahan  v,  (Mich.) 

Tvete,  Olson  v.  (Minn.) 

Tyler  v,  Cass  County  (N.  D.) 

Underwood  v.  Paine  Lumber  Co.  (Wis.).. 
Underwood  Lumber  Co..  Bradford  v.  (Wii 
Underwood  Lumber  Co.,  Losie  v.  (Wis.). 
Underwood  Lumber  Co. ,  Minton  v.  (Wi: 
United   States   Nat.   Bank,   Kaufman 

(Neb.) 

Upham  V.  Detroit  City  By.  Co.  (Mich.). . 

Valentine,  Godfrey  v.  (MinnO 

Valley  City  S.  &  C.  Ry.  Co.,  Finn  v.  (Micl 

Van  Aken  v.  Clark  (Iowa). 

Van  Brunt,  Ashoff  v.  (Mich.) 

Vankirk  v.  Citizens'  Ins.  Co.  of  Pittsburj 

(Wis.) ". 

Van  Vranken  v.  Gartner  (Mich.). 

Varden  v.  Ritchie  (Mich.) 


Digitized  by^OOQlC 


OASES  BEPOBTEU. 


XV 


Page 

Yernon,  Rosenthal  ▼.  (Wis.) 485 

Viers,  SUte  v.  (Iowa) 783 

Tillage  of  Au  Sable,  Shippy  t.  (Mich.) 584 

Village  of  East  Tawas.  Lombar  v.  (Mich.)  947 
Tillage  of  G^osse  Point  v.  Wayne  County 

Treasurer  (Mich.) 168 

Tillage  of  Manistiqae.  (^inlan  t.  (Mich.). .  172 
Tillage  of    North    Muslcegon.    Clark   ▼. 

(Mich.) 647 

Tillage  of  Sturgis,  Argus  ▼.  (Mich.) 1085 

Village  of  Ticlisburg  y.  Briggs  (Mich.)  ..  626 
Toorheis  y.  People's  Mut.  Ben.  Soc.  of  "Elk- 

hart  (Mich.) 1087 

Wackernagel,  Ingram  t.  (Iowa) 098 

Waggoner  v.  Mann  ilowa) t 1065 

WtJte,  Elberfeldt  y.  (Wis.) 625 

WakeBeid,  Capital  City  Bank  y.  (Iowa) 1059 

Walker  y.  Birchard  (Iowa) 71 

Walker  y.  Pumphrey  (Iowa) 928 

Walker.  Murray  y.  (Iowa) 1076 

Wallace,  Clarke  y.  (N.  D.). 889 

Walsh.  State  y.  (Neb.) 268 

Walton,  Dewey  v.  (Neb.) 960 

Warder.  Bushneli  &  Glessner  Co.  t.  Jack 

(Iowa) 729 

Ware  y.  Easton  (Minn.) 776 

Ware,  Shenherd  y.  (Minn.) 778 

Warfleld.  Ellis  y.  (Iowa). 1058 

Warnebold  ▼.  Orand  Lodge  A.  O.  D.  W. 

(Iowa) 1069 

Waterbury.  State  y.  (Wis.) 424 

WaUon  y.  Chicago,  M.  &  St.  P.  By.  Co. 

(Minn.) 1129 

WaUon.  Stout  y.  (Minn.) 196 

Waupaca  County  y.  Town  of  Matteson 

(Wis.) 218 

Wayne  County  Say.   MMC»  y.   Stockwell 

(Mich.) 174 

Wayne  County  Treasurer,  Tillage  of  Qrosse 

Point  y.  (Mich.) 163 

Wayne  Probnte  Judge,  Pulling  y.  (Mich.)  48 
W.  B.  Clark  Inyestment  Co.  y.  McNaughton 

(Minn.) 412 

Webber  y.  Randall  (Mich.) 617 

Webber,  Randall  y.  (Micb.) 617 

Weber,  Cass  County  Bank  y.  (Iowa) 1067 

Weber,  Hay  y.  (Wis.) 859 

Weed  y.  Bowman  (Iowa) 808 

Weeks,  Hinchman  y.  (Mich.) 790 

Welder.  Maryin  y.  (Neb.) 825 

Welch  y.  Bradley  (Minn.) 440 

Welch  V.  Palmer  (Mich.) 552 


Welch,  Lewis  y.  (Minn.) 608 

Welleman.  City  of  Grand  Rapids  T.  (Mich.)  584 

Wells  y.  Pennington  County  (S.  D.) 806 

Werbowlsky  y.  Ft.  Wayne  &  E.  By.  Co. 

(Mich.) 1097 

West  y.  Mahaney,  two  cases,  (Mich.) 709 

Wetherby,  Dupen  y.  (Wis.) 878 

Wheeler  ▼.  Wheeler  (Wig.) 260 

White,  Cktmpton  y.  (Mich.) 636 

Wiggins,  Aaamson  y.  (Minn.) 185 

Wikel  V.  Garrison  (Iowa) 808 

Wilcox,  Greenop  y.  (Mich.) 47 

Williams  y.  Milwaukee  Industrial  Exposi- 
tion Ass'n  (Wis.) 66.5 

Williams,  Osborn  y.  (Iowa) 611 

Williamsburg  City  Fire  Ins.  Co.,  Crich  y. 

(Minn.) 198 

Wilson,  Early  y.  (Neb.). 148 

Wilson,  Kern  v.  (Iowa) 920 

Wilson.  State  y.  (Neb.) 147 

Wing  y.  District  Tp.  of  Red  Oak  (Iowa). . .  977 
Winona  &  St.  P.  R.  Co.,  Haesleyy.  (Minn.)  1023 

Winsor,  Greeley  y.  (8.  D.) 214 

Wisconsin  Cent.  R.  Co.  y.  Eneale  (Wis.). ..  248 
Wisconsin  Red  Pressed-Brick  Co.  y.  St. 

Peter  St.  Imp.  Co.  (Minn.) 1022 

Wise  y.  Otter  Creek  Lumber  Co.  (Mich.).. .  695 

Wise.  Bray  y.  (Iowa) 994 

Wisner,  Etheridge  y.  (Mich.) 1087 

Witner,  Snyder  V.  (Iowa) 1046 

Wm.  A.  Hunter  Electric  Light  Co.,  Hanson 

y.  (Iowa) 1005 

Wolcott,  Bowne  y.  (N.  D.) 836 

Wolcott,  Bowne  T.  (N.  D.) 428 

Wolverton.  Tilleny  y.  (Minn.) 908 

Wood.  Gutta  Percha  &  Rubber  Manuf'g 

Co.  y.  (Mich.) 28 

Worden    y.    Chicago    «Si    N.    W.    R   Co. 

(Iowa) 71 

Wright  y.  Senn's  Estate  (Mich.) 645 

Wright,  First  Nat.  Bank  of  Marshalltown 

y.Tlowa) 91 

Wright.  Squire  y.  (Mich.) 28(j 

W.  W.  Kimball  Co.  y.  Mellon  (Wis.) 1100 

Wyckoff  y.  Johnson  (8.  D.) 887 

Yerex  y.  Eineder  (Mich.) 875 

Zekind,  Preston  v.  (Mich.) 180 

Zettel  y.  City  of  West  Bend  (Wis.) 879 

Zigler  V.  Phoenix  Ins.  Co.  (Iowa) 987 

Zimmerman  y.  Klingeman  (Neb.) 268 

Zimmermann,  Eonrad  y.  (Wis.) 868 


See  End  of  Index  for  Tables  of  Northwestern  Cases  In  State  Reports. 

t 


Digitized  by 


Google 


Digitized  by  CjOOQIC 


THE 


Northwestern  Reporter. 


VOLUME  XLVllI. 


Heffesbn  y.  Northern  Pao.  B.  Co.,  (two 

cases.)! 
(Supreme  Court  <tf  Minnesota.    Marcli  2,  1891.) 

bMVBT  TO  ElmiOTS— AtSUMFTION  OV  RUK  —  Rl- 
TIBW  OS  AFPBAL.. 

1.  A  master  who  provides  aad  keeps  proper 
tools  lor  the  use  of  his  servants,  whose  dutjr  It  Is 
to  aeleot  snota  as  they  require  for  their  work,  is 
not  in  general  responsiole  if  a  servant  volnnta- 
rily  nses  a  tool  which  has  become  obviously  de- 
fective and  nnlit  for  nse,  and  is  injored  by  reason 
of  such  defect 

2.  This  principle  applied  in  respeot  to  a  side- 
set,— a  tool  for  cutting  iron,— the  power  being 
applied  to  it  by  means  of  a  heavy  hanmier,  with 
which  the  side-set  is  struck  by  one  person  while 
another  holds  the  side-set.  The  tool  had  become 
so  battered  from  use  that  fragments  were  obvi- 
ously liable  to  be  broken  oft  by  a  blow  of  the 
bammM-.  This  did  ooonr,  the  detached  fragment 
patting  oat  the  eye  of  the  servant  holding  the 
side-set.  field,  that  the  master  was  not  re- 
sponsible, although  the  servant  was  only  17  years 
01  age. 

8.  A  servant,  althongh  a  minor,  assumes  the 
risk  of  the  negligence  of  lellow-servants  as  a  haz- 
ard incident  to  his  serrlce. 

4.  The  court  iiavlDg  ruled  upon  the  suffl- 
ctency  of  the  evidence  on  a  motion  that  a  verdict 
be  dinoted  for  the  defendant,  the  snffloienoy  of 
the  evideooe  to  sustain  the  verdict  may  be  re- 
viewed on  an  appeal  from  the  Judgment,  although 
no  motion  for  a  new  tarial  had  been  made. 
(i^llalms  liy  pu  Court) 

Appeal  Irom  district  court,  Crow  Wing 
coanty ;  Mii.i.s,  Judge. 

John  C.  liuUitt,  Jr.,  for  appellant.  W.  B. 
Adams,  (J.  B.  Doaglaa  and  S.  L.  Pattee, 
ot  cooosel,)  {or  respondents. 

Dickinson,  J.  These  two  actions  are 
for  the  recovery  by  a  father  (Patrick)  and 
by  his  minor  son  (Thomas)  of  damages 
tor  an  injory  snBered  by  the  son  while  en- 
gaged as  a  servant  ot  the  defemlant  In  its 
shops  at  Brainerd.  The  father  seeks  to 
recover  for  loss  ot  service  of  bis  son  and 
for  expenses  to  which  he  was  subjected  by 
reason  ot  the  Injnry ;  the  son,  for  the  per- 
sonal injury  to  himself.  The  facts  in  the 
two  cases  are  substantially  tbe  same,  and 
both  may  be  considered  together.  When 
the  accident  occurred  (December,  1886) 
Thomas  was  17  years  old.  He  bad  been 
for  about  two  years  and  a  half  at  work 
for  tbe  defendant,— at  first  In  tbe  buildinfr 
of  the  shops,  and  atter  that  In  the  shops. 

■For  taxation  ot  coats,  see  post,  BM. 
v.48K.w.no.l— 1 


His  work  in  tlie  shops  had  been  ot  a  some* 
what  misodlaneons  character,  including 
the  cleaning  ot  machinery,  working  in 
blacksmith  and  boiler  shops,  operating  a 
steam-hammer,  pointing  bolts,  heating 
rivets,  and,  as  he  says,  doing  whatever 
he  was  directed  to  do.  His  father  was  a 
machinist  In  the  same  shop.  On  the  oc- 
casion under  consideration  the  foreman 
had  ordered  Thomas  to  go  to  the  engine- 
house  to  work  with  one  Torkleson  catting 
off  the  heads  ut  rivets  on  tbe  tank  ot  a 
locomotive.  He  found  Torkleson  already 
there,  with  the  tools  which  they  used. 
These  consisted  of  a  hammer  with  whet  is 
called  a  "  side-set. "  This  is  a  tool  designed 
to  be  used  tor  such  purposes.  It  is  made 
ot  steel,  has  a  cutting  edge,  and  the  op- 
posite side,  which  may  be  designated  the 
"head,"  is  formed  tor  and  intended  to  re- 
ceive the  blow  of  a  hammer.  A  handle  is 
fitted  to  it,  by  which  it  is  held  by  one  per- 
son, with  the  catting  edge  against  the 
rivet  or  substance  to  be  cut,  while  an- 
other strikes  the  head  of  tbe  side-set  with 
a  hammer.  On  thlr  occasion  Thomas  at 
first  used  the  hammer,  while  Torkleson 
held  the  side-set.  Then  they  changed,  and, 
while  Thomas  was  holdingthe  side^et  and 
Torkleson  using  the  hammer  upon  It,  a 
thin  scale  of  steel  broke  from  the  head  ot 
tbe  side-set  as  tbe  hammer  tell  upon  it, 
and  was  driven  into  the  plalntilTs  eye. 
The  cases  show  no  canse  of  action  unless 
it  benegllgenceonthe  partot  thedetendant 
in  respect  to  the  condition  ot  the  side-set. 
It  does  not  appear  that  Torkleson  was 
not  a  competent,  skillful  workman;  and 
even  if,  on  this  occasion,  he  was  negligent, 
that  would  not  Justity  a  recovery.  One 
of  the  ordinary  risks  incident  to  such 
service  is  that  of  the  negligence  of  fellow- 
servants,  and  this  risk  a  servant  takes 
upon  himself  as  Incident  to  his  servicu, 
even  though  be  be  a  minor.  King  v.  Rail- 
road Co.,  9  CuBh.  112;  Curran  v.  Manu- 
facturing Co..  180  Mass.  .S74;  Brown  v. 
Maxwell,  6  Hill,  692;  Oartland  v.  Railway 
Co.,  67  111.  498;  Railway  Co.  v.  Harney,  28 
Ind.  28 :  Railroad  Co.  v.  Hammersley,  28 
Ind.  871 ;  Fisk  v.  Railroad  Co.,  72  Cal.  88, 
18  Pac.  Rep.  141.  Nor  is  there  ground  tor 
claiming  that  the  plaintiff  was  required  to 
do  work  of  a  more  dangerous  character 
than  that  which  was  within  tbe  scope  ot 
the  service  tor  which  be  was  employed,  or 
such  as  was  unsulted  to  his  years  and  ex- 
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perience.  The  evidence  tended  to  show 
that  the  bead  of  thiH  side-set  bad  become 
much  worn  and  battered,  the  ponnded 
surface  having  become  rounded  over  and 
a  ragged  edge  formcA] ;  and  that  pieces  ol 
the  metal  were  more  likely  to  be  broken 
from  it  tban  would  be  the  case  it  it  were 
not  in  that  condition,  although  this  is 
liable  also  to  occur  even  with  a  tool  not 
thus  worn.  This  condition  o(  the  tool 
was  the  ordinary  result  of  use.  The  un- 
contradicted evidence  showed  that  the  de- 
fendant kept  a  tool-repairer  in  the  shops, 
whose  basiness  it  vras  to  repair  the  tools ; 
that  the  defendant  kept  a  full  supply  of 
tools  of  this  kind  in  a  closet  and  scattered 
about  the  shop;  that  when  a  workman 
was  to  use  a  tool  he  would  get  It  for  him- 
self, selecting  such  as  he  required ;  and 
that,  when  a  workman  found  that  a  tool 
needed  to  be  repaired,  he  would  take  it  to 
the  tool-repairer  for  that  purpose.  There 
was  nothing  tu  show  that  in  selecting 
tools  for  use  the  workmen  had  not  oppor- 
tunity to  act  deliberately,  and  to  select 
such  as  might  be  fit  for  use  in  the  work  to 
be  done. 

Under  the  circumstances  here  presented, 
we  are  of  the  opinion  that  the  recovery 
cannot  be  sustained,  unless  the  minority 
of  Thomas  Helferen  affects  the  result.  For 
the  present  we  will  disregard  that  feature 
of  the  case,  and  consider  It  as  it  would 
have  been  If  he  had  been  of  full  age.  The 
defect  was  as  much  the  ordinary  and  nat- 
ural result  of  theuseof  the  tool  astheduU- 
iug  of  the  cutting  edge  of  It  would  be. 
The  defect,  and  whatever  risk  there  may 
have  been,  were  i>erfectly  apparent;  and 
if  a  workman  should  of  his  own  choice, 
and  unnecessarily,  use  a  tool  thus  plainly 
defective,  when  others  were  provided  lor 
bis  use,  be  Is  not  absolved  from  the  conse- 
quences ot  bis  own  choice.  It  cannot  be 
said  to  be  the  duty  of  a  master,  under  or- 
dinary circumstances,  who  provides  and 
keepa  proper  tools  for  the  use  of  his  serv- 
ants, to  see  to  It  that  all  such  as  from  use 
become  obviously  unfit  for  service  are 
removed  beyond  the  reach  of  bis  servants. 
The  servant  Is  no  less  bound  to  be  careful 
concerning  bis  own  safety  than  is  themas- 
ter;  and.  where  proper  instruments  are 
provided  for  the  use  of  the  servants,  and 
their  ordinary  duties  require  and  enable 
them  to  select  such  as  are  snitable,  they 
must  act  with  reasonable  discretion.  Un- 
der such  circumstances,  it  Is  a  want  of  rea- 
sonable discretion  for  them  to  act  blindly 
upon  the  assumption  that  none  of  the  im- 
plements will  ever  become  dull,  or  worn, 
or  otherwise  obviously  defective.  All 
human  experience  is  to  the  contrary.  The 
responsibility  of  the  master  for  injuries  re- 
sulting from  unsafe  iustrunients  or  ma- 
chinery may  be  said  to  rest  upon  tbeground 
that  these  are  the  means  by  which  the 
servant  is  expected  and  required  to  do  his 
work.  ThemasterfurniBhes  them  for  that 
purpose,  and  expects  and  intends  that  the 
servant  shall  use  them.  The  servant 
knows  that  this  Is  expected  of  him.  He 
may,  therefore,  In  general  assume  with- 
out particular  inspection  that  the  instru- 
ments which  he  is  thus  required  to  use  are 
reasonably  safe.  But  when  from  use  they 
have  become  obviously  delectiveand  unfit. 


and  the  master  has  provided  others,  so 
that  the  servant  knows  that  he  is  not  re- 
quired to  use  the  former,  the  reason  of  the 
law  holding  the  master  to  responsibility 
is  Inapplicable.  If  the  master  provides  the 
proper  tools  for  the  use  of  bis  servants, 
responsibility  for  neglect  to  remove  from 
the  premises  such  as  have  become  obvi- 
ously unfit  for  use,  if  such  responsibility 
exists,  must  rest,  not  on  the  ground  that 
it  is  the  duty  of  the  master  to  furnish  rea- 
sonably safe  means  for  tbe  prosecution  of 
the  work  which  bis  servants  are  required 
to  do,  but  upon  tbe  ground  that  he  is 
ch  argea ble  wi th  nef^lgence  in  suffering  dan- 
gerous things  to  be  where  his  servants 
may  be  injured  by  them.  This  principle  Is 
applicable  under  many  circumstances,  as 
In  respect  to  concealed  dangers,  like  a  pit- 
fall. It  cannot  be  applied  under  the  cir- 
cumstances here  stated  without  ignoring 
the  duty  of  tbe  servant  to  exercise  ordi- 
nary care  in  respect  to  matters  concerning 
which  be  has  no  right  to  assume  that 
there  is  no  danger.  If  he  knows  that  safe 
tools  are  provided  tor  his  use  he  cannot 
be  expected  to  use  those  which  hare  be- 
come so  defective  tbat  the  defects  could 
not  be  overlooked.  Circumstances  may  be 
such  as  to  require  tbe  master  to  remove 
all  defective  instruments,  even  though  the 
defect  be  perfectly  apparent;  as,  for  in- 
stance, where  tbe  duties  of  the  servants  in 
a  dangerous  employment  are  such  that  It 
is  to  be  expected  tbat  they  may  use  such 
instruments  {us  may  be  at  band,  there  be- 
ing no  opportunity  to  observe  even  plainly 
apparent  defects.  But  this  case  presents 
no  such  exceptional  or  peculiar  conditions. 
According  to  the  evidence  it  must  betaken 
as  a  fact  tbat  the  servants  used  this  par- 
ticular tool  because  they  did  not  choose 
to  get  another.  They  knew  its  condition. 
They  could  not  have  used  it  forany length 
of  time  without  knowing  it.  It  It  bad  the 
defects  which  alone  constitute  the  ground 
of  the  recovery,  they  must  bave  Known 
that  It  was  more  or  less  probable  tbat  the 
blow  of  a  hammer  weighing  eight  or  ten 
pounds  upon  the  battered  steel  would 
break  fragments  from  it.  They  musthave 
known  that  such  fragments  were  as  likely 
to  strike  tbe  eye  as  any  other  place  no 
larger  tban  the  eye,  and  tbat  such  an  oc- 
currence might  be  expected  to  involve  se- 
rious consequences.  Of  this  they  took  the 
risk  upon  themselves.  They  probably 
considered  that  the  chances  of  a  fragment 
being  broken  off  and  striking  so  small  an 
object  as  the  eye  were  so  remote  that  It 
was  unnecessary  to  get  another  tool.  But 
as  the  case  is  presented  we  think  that  it 
must  be  concluded  that  they  knew  the  de- 
fect and  the  possible  consequences;  tbat, 
other  tools  being  provided  for  their  use, 
they  were  not  Justified  in  disregarding  these 
things,  and  In  assuming  tbat  because  this 
worn  implement  remained  among  tbe 
tools  In  the  shop  it  was  safe  to  use  it,  un- 
der conditions  which  would  leave  tbe  eyes 
exposed  to  Injury  If  fragments  should  be 
broken  off.  The  case  does  not  Justify 
the  conclusion  either  that  this  was  re- 
quired or  expected  of  tbe  servants,  or  that 
they  bad  reason  tor  snpposlng  that  it 
was.  It  may  be  said  that  this  servant 
who  was  injured  did  not  select  this  tool 
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for  Dse,  but  that  be  found  It  In  tbe  possea- 
atun  of  TorkloBou  wben  be  went  to  work 
wltb  bim.  Tbat  vronld  not  affect  the  re- 
8olt.  Tbe  plaintiff  cannot  charge  ttie 
roaster  with  reeponBibility  for  any  ne|$ll- 
tcence  of  ^rhich  Torkleson  may  have  been 
Koilty.  Bat  tbe  fact  that  tbe  plaintiff 
found  tbat  Torklesou  had  taken  an  unfit 
tool  for  the  work  would  not  excuse  hira  it 
be  knew  tbe  defect.  Ho  was  not  obliged  to 
oae  aucb  a  tool  merely  because  Torklesnn 
had  taken  it  for^nse.  We  have  considered 
the  case  as  though  Thomas  Hetferen  had 
not  been  a  minor.  But  the  majority  of  the 
court  are  of  the  opinion  that  he  was  of 
snob  age  and  experience  that  bis  minority 
does  not  affect  the  result.  It  is  to  be  pre- 
sumed tbat  be  bad,  ordinary  Intelligence 
and  habits  of  observation.  He  was  re- 
quired to  exercise  tiie  discretion  belonging 
to  bis  years  and  experience,  and  it  is  con- 
sidered tbat  this  would  bare  been  quite 
sufficient  to  have  protected  bim  from  this 
unfortunate  accident.  The  defendant  bad 
no  more  reason  to  expect  tbat  he,  any 
more  tban  an  adult,  would  use  a  plainly 
ddectivetool  when  others  were  provided 
for  use.  As  to  this,  speaking  only  for  my- 
self, I  am  not  satisfled  that  the  case  was 
not  one  fur  tbe  Jury.  Upon  the  grounds 
above  stated  it  Is  considered  tbat  tbecases 
did  not  justify  the  verdicts. 

It  Is  urged  that  the  sufficiency  of  tbe  evi- 
dence should  not  be  considered,  because 
there  were  no  motions  for  new  trials:  but 
the  court  below  passed  upon  the  question 
when  It  refused  motions  to  direct  verdicts 
for  tbe  defendant.  Judgments  reversed, 
and  new  trials  granted. 


RuBSBLL  V.  H.  C.  Akelbt  Lumbeb  Co. 
(Supreme  Court  of  Minnetoto.    Feb.  18, 1881.) 

HOBTOAeSS  IM  POBSaSSION— DXFXOnVI  TOBIOIXM- 

UBB — CvBATrra  Aor. 
1.  Jim poTchaaer  at  a  defective  foreolosnre 
■ale,  or  bla  asaiKDS,  goes  into  possession  of  the 
inortt^«ed  premises,  with  assent  of  the  mort- 
gagor or  his  snooessws  in  interest,  under  the 
rignt  supposed  to  have  been  acqaired  under  the 
foreolosnre  sale,  he  will  be  deemed  a  mortgagee 
in  poasession;  and,  if  he  remain  In  possession 
until  the  right  of  redemption  bv  the  mortgagor 
is  berred,  he  beoomes  vested  witli  the  title  to  the 

Semises.  Following  Rogers  v.  Benton,  88  Minn. 
,  88  N.  W.  Bep.  TSS. 
9.  A  foreclosure  by  advertisement  in  1868  was 
defective  and  invalid,  by  reason  of  an  insotBoient 
publication  of  the  notice  of  sale.  The  purchaser 
at  the  sale,  or  his  assign,  went  into  possession  of 
the  mortgaged  premiaea  in  1888.  and  has  ever 
since  oontinued  In  possession.  Held  that,  in  an 
actian  of  ejectment  by  one  olalming  under  the 
mortgagor  by  oonveyanoe  snbseqaent  to  the 
martgage,  the  right  to  recover  because  of  the 
defo^ve  publication  of  the  notioe  of  sale  is 
barred  by  uen.  Laws  1888,  a  lU. 

8.  This  act  is  valid,  at  least  as  sppUed  to 
oases  where  the  purchaser  at  the  mortgage  sale 
has  gone  into  possession  under  the  sale. 
(SuHabut  by  the  Count.) 

Appeal  from   district  court,  Hennepin 
county ;  Locbbkn.  Judge. 
Gilger  A  Harrtaon,  for  appellant.    JZij>- 
I        ky,  BnauRB  A  Booth,  tor  respondent. 

MrrcHKLL,  J.  This  was  an  action  of 
ejectment  commenced  in  September,  1889. 
Both  parties  claim  title  from  tbe  same 


source,  via.,  D.  B.Sutton  and  Rush  Pratt, 
former  owners.  The  defendant  derives  its 
title  through  tbe  foreclosure  by  advertlse- 
ment  ol  a  mortgage  executed  by  Sutton  ft 
Pratt  to  Jered  S.  and  Daniel  M.  Demmon, 
February  9,  1867,  to  secure  three  notes 
payable  in  1  year,  18  months,  and  2  years, 
respectively,  from  the  date  of  tbe  mort- 
gage. It  is  conceded  tbat  the  plaintiff  has 
acquired,  by  various  mesne  conveyances, 
all  the  interest  which  Sutton  ft  Pratt  had 
In  the  land  after  tbe  execution  of  tbe  mort- 
gage to  the  Demmons.  It  is  also  conceded 
that  defendant  has  acquired  by  divers  con- 
veyances all  tbe  Interest  of  tbe  purchasers 
at  tbe  foreclosure  sale  under  tbat  mort- 
gage. The  defendant  sets  up  title  under 
this  foreclosure;  also  by  20  years'  adverse 
possession ;  also  as  mortgagee  in  posnes- 
slon.  Tbe  real  ground  of  plaintiff's  claim 
is  tbe  alleged  invalidity  of  the  foreclosure 
sale.  To  this  defendant  interposes  the 
limitation  prescribed  by  Gen.  Laws  188S, 
c.  112,  to-wlt,  tbat  tbe  action  was  not 
brought  within  five  years  from  the  date  of 
the  sate.  Tbe  history  of  tbe  Demmon 
mortgage  and  of  Its  foreclosure  is  as  fol- 
lows: In  December,  1867,  tbe  Demmons 
assigned  to  R.  P.  Upton  and  James  Pratt 
by  an  instrument  which  fully  described 
the  mortgage,  giving  Its  date,  tbe  date 
and  place  of  record,  and  tbe  names  of  tbe 
mortgagors  and  mortgagees ;  and  in  Jan- 
uary, 1868,  Upton  assigned  his  interest  in 
it  to  William  Townsend,  by  an  instrument 
apparently  annexed  to  or  Indorsed  upon 
the  previous  assignment,  and  tbe  two  as- 
signments were  recorded  together  In  the 
same  book  and  page,  and  under  one  entry, 
of  tbe  date  of  filing,  by  tbe  roister  of 
deeds.  This  assignment  from  Upton  to 
Townsend  did  not  describe  the  mortgage 
or  the  previous  assignment,  Its  language 
being  tbat  he  (Upton)  asidgned  "all  bis 
right,  title,  and  interest  In  and  to  tbe 
within  instrument  of  assignment,  and  the 
contract  therein  set  forth,  and  In  and  to 
tbe  mortgaged  premises,  debts,  and  notes 
therein  mentioned."  It  is  objected  that 
the  record  of  this  assignment  was  not 
sufficient  to  authorise  the  assignee  to  fore- 
close by  advertisement;  but  this  point  is 
more  than  covered  by  tbe  case  of  Carli  v. 
Taylor,  15  Minn.  171,  (Gil.  181.)  Pratt 
and  Townsend,  as  assignees,  then  pro- 
ceeded to  foreclose  by  advertisement,  and 
sold  tbe  premises  March  26,  1858,  they 
themselves  being  tbe  purchasers,  and  ob- 
taining from  the  sheriff  who  made  tbe 
sale  a  certificate  In  due  form  according  to 
the  statute  then  in  force,  (Rev.  St.  1861, 
c.  85,  S 10;)  and  in  May,  1869,  after  the  ex- 
piration of  the  time  of  redemption,  they 
obtained  a  sheriff's  deed,  which  was  re- 
corded In  August,  1859.  In  the  notice  of 
sale  there  was  an  inaccuracy  as  to  tbe  date 
when  the  mortgage  was  recorded,  but  the 
most  serious  objection  to  this  foreclosure 
sale  Is  that  tbe  notice,  although  published 
six  times,  was  not  published  for  six  weeks 
before  tbe  date  of  sale,  tbe  first  publication 
bdng  made  February  20tb,  and  the  sale 
being  March  25th.  This  defect,  it  season- 
ably urged,  would  doubtless  have  been 
fatal  to  the  sale.  But  tbe  court  finds  true 
tbe  allegations  of  tbe  answer  that,  after 
tbe  expiration  of  tbe  time  for  redomptlon, 
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the  parchaeers  at  the  forecIoHuro  sale,  nn- 
der  and  pursuant  to  said  foreclosure, 
peaceably,  and  with  the  consent  ot  the 
mortgagors,  entered  Into  ponseislon  ol 
the  premises,  and  that  they  and  their  heirs 
and  assigns  have  ever  since  remained 
continuously  in  the  undisturbed  posses- 
sion thereof;  but  be  finds  that  this  posses- 
sion covered  only  18  years  before  the 
commencement  of  this  action,  to-wlt, since 
September,  1871-  If  this  finding  is  sup- 
ported by  tlie  evidence,  then,  under  the 
doctrine  of  Rogers  t.  Benton,  89  Minn.  39, 
S8  N.  W.  Rep.  765,  defendant  has  a  perfect 
title  as  "u  mortgagee  in  possession, "  who 
has  remained  inposseesion  until  the  mort- 
gagor's right  of  redemption  has  been 
barred.  Indeed,  it  is  not  necessary  in  or- 
der to  establish  title  on  this  ground  that 
the  possession  should  have  continued  as 
long  as  found  by  the  court;  for,  asBuming 
that  the  entry  must  have  been  made  dur- 
ing the  life  of  the  mortgage,  yet,  an  at- 
tempt having  been  made  to  foreclose,  the 
right  to  refnreclose  continued  until  October 
1, 1878.  Laws  1873,  c.  61.  We  are  of  opin- 
ion that  the  evidence  is  sufficient  to  sup- 
port a  finding  that  the  purchasers  at  the 
foreclosure  sale,  or  their  successors,  en- 
tered and  took  possession  as  early  as  the 
date  last  named.  That  this  entry  was 
with  the  consent  of  the  mortgagors,  or 
their  successors  in  interest,  may  be  implied 
from  the  circumstances;  such  as  the  long 
lapse  of  time  during  which  they  have  nev- 
er exercised  any  acts  of  ownership  over 
the  premises,  or  paid  any  taxes  on  them, 
or  asserted  any  claim  to  them,  until  the 
commencement  of  this  action,  in  1889. 
Rogers  v.  Benton,  supra ;  Jellison  v.  Hal- 
loran,  (Minn.)  46  N.  W.  Rep.  832. 

But,  if  we  are  wrong  in  this,  there  is  an- 
other ground  upon  which  the  decision  of 
the  trial  court  must  be  sustained.  There 
can  be  no  queetion  upon  the  evidence  but 
that  the  ddendant  and  Its  grantees  ha  ve 
been  in  possession  at  least  since  1882,  or 
the  early  part  of  1883,  and  are  in  posses- 
sion still  under  the  title  acquired  under 
the  foreclosure.  Plain  tlH's  right  to  re- 
cover the  possession  can  only  be  sustained 
by  holding  that  the  foreclosure  was  in- 
valid. Chapter  112,  Laws  18«3,  provides 
that  "no  such  sale  shall  be  held  invalid  or 
set  aside  by  reason  of  any  defect  in  the  no- 
tice thereof,  or  in  the  publication  or  post- 
ing such  notice,  •  •  •  unless  the  ac- 
tion in  which  the  Invalidity  of  such  sale 
shall  be  called  in  question  be  commenced 
within  five  years  after  the  date  of  such 
sale."  The  claim  of  counsel  that  this  act 
only  applies  to  cases  where  there  has  been 
a  publication  for  the  full  period  of  six 
weelcB,  where  no  statute  is  needed,  is  alto- 
gether untenable.  It  was  doubtless  de- 
signed fur  ]UBt  such  cases  as  this  and  oth- 
ers similar  to  it.  The  power  of  the  legis- 
lature to  pass  such  a  statute  is  beyond 
question,  provided  only  that  they  give  a 
reasonable  time  after  Its  enactment  in 
which  to  bring  suits  as  to  previous  fore- 
closures. This  act  was  pasBed  March  1st, 
and  by  Its  terms  did  not  take  effect  until 
September  1st.  What  is  a  reasonable  time 
is  generally  a  matter  for  legislative,  and 
not  judicial,  determination ;  and  it  cer- 
tainly cannot  be  held  as  a  mutter  of  law 


that  In  this  case  six  months  was  not  a 
reasonable  time.  Counsel  assumes  that 
the  time  that  elapsed  before  the  publica- 
tion of  the  act  should  be  excluded,  and 
also  assumes  from  the  certificate  of  the 
secretary  of  state  affixed  to  the  General 
Laws  of  1883  that  the  act  was  not  pub- 
lished until  July  6th.  We  cannot  accede 
to  either  assumption.  The  act  was  a  pub- 
lic law  from  the  date  of  its  enactment,  al- 
though by  Its  terms  It  was  not  to  take 
immediate  effect;  and  all  persona  were 
bound  from  the  date  of  its  approval  to 
take  notice  of  its  existence  and  terms. 
But,  even  if  the  date  of  the  publication  of 
the  act  was  material,  it  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary, 
that  all  laws  were  published  In  the  news- 
papers within  40  days  after  the  close  of 
the  session  of  the  legislature,  (March  7th,) 
as  required  by  Gen.  St.  1878,  c.  5,  §§  42,  43. 
Such  publication  would  be  sufficient. 
Stine  V.  Bennett,  18  Minn.  153,  (Oil.  188.) 
Whatever  objection  there  might  be,  under 
the  doctrine  of  Baker  v.  Kelley,  11  Minn. 
480,  (Gil.  868,)  to  thU  statute  as  applied 
to  cases  where  the  mortgagor  remains  in 
possession.  It  is  not  open  to  any  such  ob- 
jection in  cases  like  the  present,  when  the 
purchasers  at  the  mortgage  sale  are  In 
peaceable  possession  under  the  foreclosnre 
title.  Neither  is  plaintlfTs  right  ot  action 
saved  by  the  proviso  of  the  act  in  favor  ot 
Infants,  for  the  youngest  child  ot  Sotton 
came  of  age  March  26, 1888. 

It  is  also  urged  that  Sutton's  wife  did 
not  Join  in  the  mortgage  to  theDemmona, 
and  therefore  her  dower  was  not  barred, 
and  consequently  plaintiff,  as  her  grantee, 
is  entitled  to  the  possession  of  an  undi- 
vided third  of  the  premises.  It  is  suffi- 
cient for  the  purposes  of  this  action  to  say 
that  her  dower,  it  she  has  any,  has  never 
been  assigned  to  her,  and  that  until  as- 
signed it  gave  her  no  right  of  entry  or 
possession  of  the  land  upon  which  her 
right  attached ;  and  of  course  her  assignee 
occupies  at  least  no  better  position  than 
she  did.    Order  affirmed. 

Yanderbubgb,  J.,  did  not  sit. 


Tripp  ▼.  Nobthwestbrn  Nat.  Bank. 

{Supreme  Court  of  Minnesota.   Feb.  U,  1891.) 

Right  to  Jubt  Tbial  —  Insolvent  Ck>KPOBATioir 

— ^AsaiONMaHT — FSBflRBSCSS. 

1.  An  action  by  the  assignee  ot  an  Insolvent 
debtor  under  the  Insolvent  law  of  1S81,  to  recover 
money  paid  by  the  debtor  to  a  credlior  in  pay- 
ment of  an  antecedent  debt,  for  the  purpose  ot 
giving  an  anlawfal  preference  over  other  cred- 
ftors,  is  an  action  for  the  recovery  of  money  only, 
and  either  party  is  entitled  to  a  mal  by  Joiy. 

a.  A  resolution  of  the  board  ot  directors  of  an 
insolvent  corporation  anthorlzing  its  oflScers  to 
make  an  assignment  of  ail  its  assets  tor  the  equal 
benefit  of  all  its  creditors,  held  suffloient  to 
authorize  the  ofBcers  to  make  such  an  assignment, 
under  the  insolvent  law  of  1881,  upon  the  attach- 
ment of  the  corporate  property,  ^though  snch  at- 
tachment bad  not  been  made  when  the  resolation 
was  passed. 

S.  An  insolvent  debtor,  being  indebted  to  a 
bank,  of  which  he  was  a  customer  and  depositor, 
made  a  general  deposit  to  the  credit  of  hla  own 
account,  and  the  next  day,  at  his  direction,  the 
back  applied  the  deposit  to  the  payment  ot  a 
note  due  from  him  to  the  l>ank.    Held  that,  as 
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respects  the  provisions  of  the  insolTent  law 
against  preferential  payments,  the  case  stood  xhe 
same  as  if  the  money  had  been  paid  by  the  in- 
solvent directly  in  payment  of  the  note;  and,  if 
the  bank  had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent,  the  monej  can  be  recovered 
by  the  assignee. 
(SyUabua  by  th<  Ctyiai;.) 

Appeal  irom  district  court,  Hennepin 
connty;  Hicks,  Judge. 

H'.  E.  Akera,  tor  appellant.  Keitb, 
Evaas,  Tbowpaon  A  FMrcbM,  for  re- 
spondent. 

MiTGHBU.,J.  This  case  was  here  on  a 
former  appeal  from  a  Judgment  In  lavor 
of  tbe  defendant  on  the  pleadings.  41 
Minn.  400,  48  N.  W.  Bep.  60.  Tbe  action 
wan  brought  by  tbe  pluntiO  as  assignee 
of  an  insdlvent  debtor  under  chapter  148, 
liaws  1881,  to  recover  money  paid  to  tbe 
defendant  by  tbe  insolvent  in  payment  of 
a  pre-ezlstlng  debt,  and  which  is  claimed 
to  have  been  an  unlawful  preference  of  de- 
fendant over  other  creditors.  Plaintiff 
demanded  a  Juiy  trial,  which  was  denied 
by  the  court.  This  was  clearly  error. 
Whatever  surplusage  there  may  be  in  tbe 
alleKatlons  or  prayer  of  tbe  complaint, 
tbe  action  was  strictly  and  solely  one  for 
tbe  recorery  of  money  only,  proceeding 
according  to  the  course  of  the  common 
law.  and  as  soch  tbe  plaintiff  had  a  right 
to  have  the  lasues  tried  by  a  Jury.  Tbe 
fact  that  tbe  right  of  action  is  one  that  is 
glveii  by  statute  is  not  material.  Neither 
Is  an  action  of  this  kind  a  part  of  tbe  in- 
solvency or  banltruptcy  proceedings,  any 
more  than  an  action  brought  by  a  per- 
sonal representative  to  recover  a  debt  due 
the  estate  of  bis  decedent  would  be  a  part 
of  ttie  administration  proceedings  in  the 
probate  court.  It  is  urged,  however,  that 
the  error  was  without  prejudice,  because 
it  appears  that  the  asslgnuieat  under 
which  plaintiff  claims  was  void,  lor  tbe 
reason  that  tbe  resolution  pasaed  by  the 
board  of  directors  of  tbe  insolvent  corpo- 
ration on  February  8d,  authorising  its 
officers  to  make  an  asBlgnment  of  all  its 
assetsfor  tbe  equal  benefit  of  all  Its  cred- 
itors, only  authorised  tbe  making  of  a 
common-law  assignment,  and  not  one 
under  the  Iqsolrejit  law  of  1881,  because 
tbe  fact  which  would  authorize  the  mak- 
ing of  an  assignment  under  the  act  re- 
teired  to  (tbe  attachment  of  tbe  insolvent 
property)  did  not  occur  or  exist  until 
February  4tb.  There  is  nothing  in  this 
point,  tor  two  reasons :  First,  the  mat> 
ter  is  res  adjndic&ta.  in  this  case.  The 
qnestion  was  involved  in  the  former  ap- 
peal, as  all  tbe  facts  referred  to  appeared 
tben,  as  well  as  now,  upon  tbe  face  of  the 
pleadings;  and,  although  the  particular 
reason  now  urged  why  the  assignment 
wa%  void  was  not  then  urged  or  brought 
to  the  attention  of  tbe  court,  yet  it  might 
have  been.  Therefore  tbe  validity  of  the 
assignment,  upon  all  the  facts  appearing 
upon  tbe  face  of  the  pleadings,  must  be 
deemed  tbe  law  of  this  case.  But,  even  it 
tbe  question  was  still  €ui  open  one,  the 
point  is  without  merit.  The  resolution 
of  the  board  of  directors  was  broad 
enough  to  authorise  tbe  officers  to  make 
an  assignment  under  tbe  law  of  1881,  if 


the  exigencies  of  the  business  of  tlie  corpo- 
ration required  it.  After  its  property  was 
attached,  it  was  the  clear  duty  of  tbe  in- 
solvent corporation  to  make  Just  such  an 
assignment  as  was  made  in  this  case. 
Had  it  not  been  made,  a  receiver  might 
have  been  appointed  under  the  provisions 
of  that  same  act  upon  tbe  application  of 
creditors. 

It  is  f urtber  urged  that  it  appears  that 
the  defendant  bad  a  right  to  retain  the 
money  In  controversy  under  a  banker's 
lien.  We  do  not  see  how  the  question  of 
the  extent  or  nature  of  a  banker's  lien  is 
likely  to  become  involved  in  this  case. 
The  short  facts,  as  they  appear  from  the 
evidence,  are  that  the  corporation,  which 
was  a  depositor  and  customer  of  tbe  de- 
fendant bank,  was  Insolvent,  and  was 
contemplating  and  attempting  to  sell  out 
its  whole  stock,  and  go  out  of  business. 
Tbe  defendant  bank  held  a  number  of 
promissory  notes  against  it,  some  of 
which  were  due  and  some  not  yet  due, 
when,  on  tbe  morning  of  January  20tb, 
tbe  corporation  executed  to  the  bank  a 
demand  note  without  grace,  for  the  entire 
amount  of  the  other  notes,  antedating  it 
as  of  the  date  of  December  24tb.  On  tbe 
evening  of  the  same  day,  the  corporation, 
having  made  a  sale  of  its  stock,  and  re- 
ceived in  payment  therefor  a  check  o{  the 
purchaser  for  some  f6,400,  delivered  the 
check  to  tbe  defendant's  cashier  for  de- 
posit the  next  day  to  the  credit  of  tbe  cor- 
poration. On  tbe  next  morning  the 
amount  of  this  check  was  placed  by  the 
bank  to  the  credit  of  the  corporation's  ac- 
count as  a  deposit,  and  on  the  same  day 
an  officer  of  the  corporation  directed  tbe 
teller  of  tbe  bank  to  deduct  from  the  de- 
posit tbe  amount  of  tbe  demand  note,  and 
apply  it  in  payment  thereof,  which  was 
done,  and  thereupon  tbe  officer  of  the 
corporation  drew  out  the  balance  of  the 
deposit  on  check.  A  good  deal  is  said  in 
the  books  about  the  lien  of  a  banker 
upon  moneys  or  funds  in  its  possession  be- 
longing to  a  depositor.  As  applied  to  a 
general  deposit,  it  seems  to  us  that  tbe 
term  "lien"  is  inaccurate.  When  money 
is  deposited  in  a  bank  in  the  ordinary 
way,  the  title  passes  to  the  bank,  and  the 
relation  of  debtor  and  creditor  Is  estab- 
llsbed  between  It  and  tbe  depositor;  and 
whatever  rights  the  bank  may  have  to 
apply  the  credit  in  favor  of  the  depositor 
upon  a  debt  which  It  holds  against  him, 
or  to  set  oft  the  one  against  tbe  other,  de- 
pends really  upon  tbe  general  law  of  set- 
off, which  is  Just  as  applicable  to  others 
as  to  banks.  Whether,  in  case  of  the  in- 
BolvMicy  of  the  depositor,  it  may  set  off 
against  tbe  deposit  a  demand  against  the 
depositor  not  yet  due,  (which  has  al- 
ways been  permitted  by  tbe  English  and 
federal  bankrupt  laws,  and  also  in  some 
states  In  case  of  the  settlement  of  insolvent 
estates  o!  deceased  persons,)  is  a  question 
that  we  baveatpresentnooccasion  tocon- 
sider.  One  thing  is  very  certain :  a  bank 
has  no  more  right  to  secure  a  preference 
over  other  creditors  of  aninsolvent  debtor 
than  any  one  else,  and  no  device  by  which 
such  a  preference  is  sought  to  be  secured 
by  having  tbe  money  first  deposited  by 
the  debtor  to  bis  own  credit,  and  after- 
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wards  applied  to  the  payment  of  a  debt 
doe  trom  him  to  the  bank,  will  be  allowed 
to  stand.  The  present  case  stands  no 
differently  than  it  would  If  the  officer  of 
the  corporation,  instead  ol  first  deposit. 
Ing  the  money  to  its  credit,  had  paid  it  to 
the  bank  directly  in  payment  of  the  de- 
mand note.  That  the  corporation  was 
then  Insolvent  Is  ondispu  ted.  The  inten- 
tion on  its  part  to  profer  the  bcmk  over 
other  creditors  Is  conclusively  established 
by  the  fact  that  it  paid  the  bank  in  fall 
when  It  mnst  have  known  that  it  bad 
not  safflclent  assets  to  pay  its  other  cred- 
itors. The  only  remaining  question  in 
the  ease  was  whether,  at  that  time,  the 
offlcDrs  of  the  bank  "had  reasonable 
cause  to  believe"  that  the  corporation 
was  Insolvent.  The  evidence  on  that 
question,  if  not  conclusive,  was  certainly 
such  as  to  entitle  plaintiff  to  have  it  sub- 
mitted to  a  Jury.    Judgment  reversed. 

Vamokbbdboh,  J.,  did  not  sit. 


EvisoN  y.  Chioaoo,  St.  P.,  M.  ft  O.  Bt.  Go. 

(Supreme  Cowrt  of  AHnnesoto.    Feb.  IB,  lfi91.) 

Aoan»irr  at  Railboas  CBOBSiira — Bisnaui— Ex- 

osMiYS  Bfbsd— ViUDnr  or  Obdixakcx. 

1.  The  testimony  of  s  flreman  on  a  locomotive 
engine,  whose  duty  It  Is  to  ring  the  bell  when 
the  engflne  is  In  motion,  "that,  although  he  had 
no  independent  recollection  of  ringing  it  on  a 
certain  oooaalon,  yet  it  was  hla  uniform  and  in- 
variable habit  to  ring  it,  so  that  it  had  become 
second  namre  with  him  to  do  ao,  and  that  tram 
these  facts  he  was  able  to  state  positively  that  he 
did  ring  it  on  the  oooasion  retened  to."  is  com- 
petent and  auffldent  evidence  to  Justify  the  Jurr 
in  finding  that  the  bell  was  rung,  notwithstand- 
ing the  testimony  of  other  witnesses  that  they 
were  in  position  to  have  heard  it  if  It  Iiad  been 
rung,  and  that  it  was  not  rang. 

S.  An  ordinonoe  of  the  cdty  of  8t  Psnl  limit- 
ing the  speed  of  railway  trains  within  the  oitgr 
limits  to  foor  miles  an  hour  held,  under  the  foots, 
to  be  unreasonable  and  void  as  applied  to  a  cer- 
tain port  of  defendant's  road  in  the  suburbs  of 
the  city. 

8.  whether  the  reasonableness  sad  validity 
of  an  ordinance,  where  it  depends  upon  the  exist- 
ence of  extrinsic  fsuta  ss  to  which  the  evidence 
is  conflicting,  is  a  question  for  the  court  or  for 
the  jury,  it  is  not  error  for  the  court  to  Instmot 
the  jury  that  It  is  unreasonable  sad  void,  when 
the  evidence  is  conclusive. 
(Sl/U<ihu«  bu  the  Court) 

Appeal  from  district  court,  Ramsey 
county;  Otis,  Judge. 

WiUtama  <ft  Sebooamaker,  for  appellant. 
James  H.  Howe,  8.  L.  Petrtn,  and  C.  D. 
O'Bilen,  for  respondent. 

MrroBBLL,  J.  This  was  an  action  to  re- 
coverdamuges  forpersonal  Injuries  caused 
by  the  alleged  negligence  of  the  defendant. 
The  plaintiff  was  riding  with  a  friend  In 
a  sleigh  on  Phalen  street,  In  the  city  of  St. 
Paul,  and  as  they  were  passing  under  the 
railroad  of  d^endant,  which  crosses  this 
street  on  a  bridge  14  feet  above  the  street 
grade,  the  horse  was  frightened  by  a  pass- 
ing train,  and  ran  away,  causing  the  in- 
juries complained  of.  There  was  an  ordi- 
nance of  the  city  prohibiting  the  running 
of  any  railroad  train  within  the  limits  of 
the  city  at  a  greater  spued  than  four  miles 
an  honr,  or  without  having  and  ringing 


a  bell  of  sufficient  slse  at  all  times  while 
the  train  Is  In  motion.  Two,  and  only 
two,  acts  of  negligence  were  charged 
against  the  defendant:  (1)  Running  Its 
train  within  the  city  limits  at  a  greater 
rate  of  speed  than  allowed  by  the  ordi- 
nance; and  (2)  not  ringing  a  bell  as  re- 
quired. It  was  conceded  that  the  train 
was  running  at  the  rate  of  over  10  miles 
an  hour,  but  there  was  no  evidence  that 
this  waa  an  Improper  rate  of  speed  except 
the  fact  that  it  was  g;reater  than  permit- 
ted  by  the  city  ordinance.  When  the  tes- 
timony closed,  the  court  Instructed  the 
Jury  that, "  so  far  as  the  ordinance  attempt- 
ed to  limit  the  speed  of  trains  to  four  mUoa 
an  hour,  It  was,  in  Its  application  to  de- 
fendant's road  at  the  place  of  the  acci- 
dent, and  east  therefrom  to  the  city  lim- 
its, unnecessary,  unreasonable, aftd  void;" 
but  he  submitted  the  case  to  the  Jniy,  up- 
on the  evidence  as  to  whether  the  bell  waa 
rung  as  required  by  the  provisions  of  the 
ordinance  In  that  regard,  which  he  in- 
structed them  were  reasonable  and  valid. 
The  Juty  found  a  general  verdict  for  the 
defendant,  and  also  specially  that  the  bell 
was  rung.  It  the  court  was  right  in  hold- 
ing the  ordinance  void  in  so  far  as  it  limit- 
ed the  rate  of  speed,  and  if  the  special  find- 
ing of  the  Jury  was  Justified  by  the  evi- 
dence, that  was  the  end  of  plaintiff's  case, 
and  the  general  verdict  tor  defendant  nec- 
essarily followed,  and  the  question  wheth- 
er the  court  was  right  or  wrong  in  his  in- 
structions ss  to  the  contributory  negli- 
gence of  the  plaintiff  or  her  friend,  with 
whom  she  was  riding,  and  who  drove  the 
horse,  Is  wholly  Immaterial.  The  plaintiff 
and  her  friend  testified  that  no  bell  was 
rung ;  that  they  were  looking  and  listen- 
ing for  approaching  trains,  and  heard  no 
l>ell ;  and  that  they  would  have  heard  It 
if  one  had  been  rung.  A  third  party  who 
was  also  In  the  vicinity  testified  that  be 
did  not  hear  any  bell.  As  against  this 
negative  testimony,  the  fireman  on  the 
engine,  and  whose  regular  duty  it  was  to 
ring  the  bell,  testified  that,  while  be  had 
no  independent  recollection  of  ringing  the 
bell  on  that  particular  trip,  yet,  in  ac- 
cordance with  a  strict  rule  of  the  com- 
pany, it  had  been  his  uniform  and  Invari- 
able habit  to  ring  it,  so  that  it  had  be- 
come second  nature  with  him  to  do  so, 
and  from  these  facts  he  was  able  to  state 
positively  that  he  did  ring  It  on  this  occa- 
sion. The  engineer's  testimony  corrobo- 
rated the  fireman.  We  think  this  testi- 
mony was  not  only  competent,  but  also 
sufficient  to  Justify  the  special  finding  of 
the  Jury.  While  a  witness  can  only  tes- 
tify to  that  which  is  within  his  personal 
knowledge,  yet,  if  trom  his  invariable  and 
long-continued  habit  to  perform  a  certain 
act  In  the  line  of  his  work,  or  from  any 
other  facts  which  aid  or  refresh  his  mem  ory , 
he  is  able  to  testify  of  bis  own  knowledge 
that  he  did  the  act  on  a  particular  occa- 
sion, the  evidence  is  competent,  althuagh 
he  may  not  have  any  independent  recollec- 
tion of  the  fact.  If  a  witness  is  truthful, 
tbis  Is  usually  the  only  testimony  which  he 
can  give  In  suuh  cases,  where  there  was 
nothing  to  particularly  Impress  the  par- 
ticular occasion  upon  his  mind;  and  it  Is 
well  known  that  the  almost  unconscloua 
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and  aotomatle  action  resultlDg  from  the 
«oitttant  and  long-continued  habit  of  do- 
ing a  particular  act  under  like  circum- 
stances In  the  line  of  any  particular  occu- 
pation furnishes  not  only  strong  moral 
proof  that  it  was  done,  but  also  the  prin- 
cipal assurance,  in  many  things  Invoirlng 
the  safety  of  the  pnblle,  that  it  will  be 
done  In  the  future. 

2.  The  only  remaining  question  is  as  to 
the  correctness  of  the  ruling  of  the  court 
that  the  provisions  of  the  ordinance  regu- 
lating the  speed  of  trains  was  unreasona- 
ble and  void.  The  power  of  the  city  to 
adopt  reasonable  regulations  regarding 
the  speed  of  railroad  trains  within  its  lim- 
its is  unquestioned.  This  is  a  proper  exer- 
cise of  the  police  power  granted  to  it  by 
the  state.  The  object  is  the  personal  safe- 
ty of  the  public,  which  Is  paramount  to  all 
consideratlonR  of  private  Interest  or  bene- 
fit; and,  in  determining  what  regulations 
are  reasonable  and  necessary  to  accom- 
plish this  object,  much  must  be  left  to  the 
judgment  and  discretion  of  the  city  coun- 
cil, and  when  they  have  exercised  their 
Judgment  and  discretion  in  passing  an  or- 
dinance it  is  prima  Atete  valid,  and,  to  Jus- 
tify a  court  in  setting  aside  their  action, 
its  unreasonableness,  and  the  want  of  ne- 
ceesity  for  it  as  a  measure  for  the  protec- 
tion of  life  and  property,  must  be  clear, 
manifest,  and  nnaonbted,soa8toamonnt, 
not  to  a  fair  exercise,  but  an  abuse  of  dis- 
cretion, or  a  mere  arbitrary  exercise  of 
the  power  of  the  council.  Knoblocb  v. 
Railway  Co.,  81  Minn.  403, 18  N.  W.  Bep. 
lOe.  But,  where  it  clearly  and  manifestly 
appears  that  the  ordinance  is  unnecessary 
and  unreasonable,  the  courts  have  the  un- 
doubted right  to  declare  it  void.  The  chief 
and  primary  object  of  ordinances  regulat- 
ing the  speed  of  trains  indtieii  is  undoubt- 
edly the  protection  of  the  public  on  streets 
atgrade  crossings  and  other  places  on  the 
line  of  the  railroad  where  they  are  accus- 
tomed and  have  the  right  to  go.  It  Is  self- 
evident  that  a  limitation  of  the  rate  of 
speed  might  be  reasonable  in  the  thickly- 
popniated  and  crowded  portions  of  a 
dty,  where  continuous  buildings  obstruct 
the  view  of  approaching  trains,  and  where 
the  noise  and  bustle  of  travel  and  busi- 
ness are  apt  to  prevent  people  from  hear- 
ing the  approach  of  a  train,  which  would 
be  wholly  unnecessary  and  unreasonable  in 
the  large  tracts  of  sparsely-populated  ter- 
ritorj-  of  a  merely  rural  character,  now  so 
often  included  within  the  corporate  limits 
of  cities. 

Without  going  into  details,  the  undis- 
puted evidence  in  this  case  is  that  the  dis- 
tance between  Phalen  street  and  the  east- 
ern boundary  of  the  city  U  nearly  two 
miles;  that  on  the  whole  of  this  district 
there  was  only  one  street  or  highway 
crossing  over  defendant's  road,  vis.,  at 
Haaei  park,  (a  mile  east  of  Phalen  street,) 
which  was  protected  by  cattle-guards; 
that  the  railroad  was  fenced  on  both  sides 
the  entire  distance  from  Phalen  street  to 
and  beyond  the  city  limits,  bo  that,  with 
the  exception  of  the  crossing  at  Haiel 
park,  thare  was  not  a  place  where  either 
persons  or  animals  could  get  upon  the 
track  except  by  breaking  down  or  jump- 
ing over  the  fence.  Substantially  the  same 


condition  of  things  existed  from  Phalen 
street  westward  to  Seventh-Street  station, 
a  distance  of  over  half  a  mile,  according 
to  the  scale  of  the  map  In  evidence,  the 
only  street  crossing  at  that  time  between 
these  points  being,  as  we  understand  the 
evidence,  at  Duluth  avenue,  which  Is  fonr 
blocks  west  of  Phalen  street.  It  Is  also 
very  clear  that  the  country  on  both  sides 
of  the  railroad  from  Phalen  street  east- 
ward to  the  city  limits  was  very  sparsely 
settled,  being  largely  in  a  state  of  nature, 
and  covered  with  brush  and  trees,  and 
what  was  improved  was  mainly  used  for 
farms  or  gardens.  Phalen  street  itself 
was  a  well- traveled  street,  being  a  leading 
thoroughfare  to  reach  Stillwater  avenne 
to  the  north,  and  thence  out  Into  the 
country  on  the  road  to  Stillwater.  But 
this  fact  was  of  litiJe  importance  so  far  as 
the  speed  of  trains  was  concerned,  as  the 
railroad  did  not  cross  this  street  at  grade, 
but  on  a  bridge  14  feet  above.  Confining 
ourselves  to  the  country  from  Phalen 
street  east  to  the  city  limits,  we  have  de- 
fendant's railroad  running  for  two  miles 
on  the  company's  own  right  of  way,  and 
securely  fenced  on  both  sides,  through  a 
sparsely-settled  and  comparatively  unim- 
proved country,  essentially  rural  in  its 
character,  with  but  one  ruad  or  street 
crossing  on  the  whole  distance,  and  an 
ordinance  limiting  the  rate  of  speed  to 
fonr  miles  an  hour,  (about  the  rate  at 
which  an  active  man  would  walk,)  at 
which  rate  It  would  take  a  train  half  an 
hour  to  run  the  two  miles.  A  mere  state- 
ment of  these  facts  ought  to  be  conclusive 
that,  as  applied  to  this  part  of  defend- 
ant's road,  the  ordinance  Is  so  manifestly 
unnecessary  to  the  protection  of  life  and 
property  that  no  two  mlndscould  reason- 
ably differ  upon  the  question. 

According  to  the  map,  which  Is  made 
part  of  the  record,  the  limits  of  the  city 
must  be  about  nine  miles  In  length  by 
seven  In  breadth,  embracing  much  land 
that  Is  not  even  platted,  and  hence  pre- 
sumably either  unimproved  ur  else  devot- 
ed to  purely  agricultural  purposes;  and  it 
is  undoubtedly  true  that  much  of  that 
which  Is  platted  on  paper  la  In  the  same 
condition.  To  apply  a  uniform  Iron-clad 
rale  to  the  whole  of  this  territory  that  no 
train  shall  run  over  four  miles  an  hour  is 
unnecessarily  oppressive,  and,  if  obeved  or 
enforced,  would  deprive  tAe  public  dl  any- 
thing like  reasonable  suburban  transpor- 
tation. Counsel,  however,  contend  that 
the  question  of  the  reasonableness  of  the 
ordinance  should  have  been  submitted  to 
the  Jury  on  the  evidence.  Dillon,  In  his 
work  on  Municipal  Corporations,  lays  it 
down  as  the  law  that  whether  a  particu- 
lar ordinance  Is  unreasonable  and  there- 
fore void  1b  a  question  for  the  court,  and 
not  for  the  Jury,  and  evidence  bearing 
upon  the  question  Is  properly  addressed 
to  the  court ;  but.  In  determining  it,  the 
court  will  have  regard  to  all  the  circum- 
stances of  the  city,  the  objects  sought  to 
be  attained,  and  the  necessity  which  exists 
for  the  ordinance.  Dill.  Mun.  Corp.  {  827. 
This  rule  has  been  usually  followed  by  the 
courts.  See  Lake  View  v.  Tate,  180  111.  247. 
22  N.  E.  Rep.  791.  But  in  Clason  v.  City  of 
llUwaukee,  80  Wis.  816,  It  was  held  that  if 
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the  reasonablenMS  of  an  ordinance  depends 
upon  the  existence  of  particular  facts  of 
which  the  conrt  baa  no  Jadldal  knowledge, 
or  apon  the  existence  of  particnlar  facts 
which  are  dlspnted,  the  question  must  be 
left  to  the  ]nry-  It  seems  to  as  that,  on 
principle,  as  well  .as  for  practical  reasons, 
the  better  rule  is  that  stated  by  Dillon. 
An  ordinance  Is  In  the  nature  of  a  local 
Btatnte,  and  It  would  seem  anomalons 
to  leave  it  to  a  Jury  to  determine  whether 
a  law  was  valid.  Certainly,  if  the  invalid- 
ity is  apparent  on  the  face  uf  a  statute  or 
ordinance,  it  has  always  been  held  a  ques- 
tion of  law  for  the  court,  and  we  cannot 
perctive  why  the  rule  shonld  be  dlHerent 
where  the  Invalidity  Is  made  to  appear 
from  extrinsic  facts.  Any  other  role 
wonld  lead  to  the  embarraRBinpc  result 
that,  upon  the  same  state  of  facts,  one 
Jury  might  hold  an  ordinance  valid,  and 
another  Jury  hold  It  Invalid.  But,  under 
either  rule,  where  the  evidence  Is  conclu- 
sive, as  we  think  It  was  in  this  case,  there 
can  be  no  error  In  the  court  so  instructing 
the  Jury.  Our  concloslon  therefore  is  that 
the  court  was  right  in  chartring  the  Jury 
"that,  In  its  application  to  dofendant's 
railroad  at  the  place  of  the  accident,  and 
eastward  therefrom,  to  the  city  limits,  the 
ordinance  was  unnecessary  and  void." 
Order  affirmed. 

Vanderbcbuh,  J.,  did  not  sit. 


Banning  v.  Sabin. 
(SuprcTM  Court  of  Jfinnetota.  Feb.  17,  1891.) 
FoBBCi/>8nRB  or  KoBTOAOB — RioHT  or  RSDniP- 
nov— MoKTOAoia  nr  Posscssiox, 
Action  of  ejeotmeot.  Defendant  olaim* 
tttte  under  a  sale  pnrtuant  to  jadgment  in  an  ac- 
tion to  foredoae  a  mortgage  given  to  H.  in  1868, 
the  lodgment  and  aale  having  been  in  1859.  The 
mortgagor  conveyed  the  land  to  B.  after  the  giv- 
ing 01  the  mortgage.  A  judgment  was  recovered 
ag^nst  B.,  which  became  a  lien  upon  the  land 
nnior  to  the  mortgage.  B.  then  conveyed  an  nn- 
dlvlded  half  of  the  land  to  N.,  with  covenants. 
The  land  was  sold  on  execution  to  satisfy  this 
Judgment,  July  16,  1867.  W.  became  the  pur- 
diiaser.  In  an  action  to  foreclose  the  mangage 
all  necessary  parties  were  Joined.  Including  W. 
Four  days  before  the  expiration  or  the  time  to  re- 
deem from  the  execution  sale,  B.  conveyed  lils 
other  undivided  lialf  of  the  land  to  A.  Within 
the  succeeding  eigA>t  days,  but  whether  before  or 
after  the  expuation  of  the  time  tat  redemption 
is  not  srand,  A.  procured  an  assignment  fromW. 
of  tila  sherilx's  cwtlficate  of  sale,  and  afterwards 
received  Uie  sheriff's  deed.  The  plaintiff, 
through  oonveyance  from  A.,  claims  title  under 
the  execution  sale.  It  having  been  afterwards 
stipulated  that  the  foreclosure  action  be  discon- 
tinued as  to  W.,  Judgment  of  foreclosure  and 
sale  was  rendered  as  to  the  other  defendants,  but 
not  as  to  W.,  as  was  decided  on  a  former  appeal, 
(41  Minn.  477, 48  N.  W.  Bep.  829. )  Held:  (1)  That 
the  sale  of  the  land,  pursuant  to  the  Judgment  in 
the  foreolosure  action,  was  subject  to  any  right  of 
redemption  which  W.  may  have  had,  and  that 
he  ana  those  succeeding  to  bis  interest  were  not 
estopped  by  the  sale  from  asserting  such  right. 
(9>  from  the  facts  stated  It  does  not  necessarily 
loilow,  as  a  legal  conclusion,  that  the  transaction 
involving  the  assignment  from  W.  to  A.  should 
IM  construed  as  in  legal  effect  a  redemption  from 
Uie  execution  sale,  the  facts  not  buing  found  as 
to  whether  this  was  before  or  after  the  time  for 
redemption  had  expired,  nor  whether  the  parties 
at  that  time  Intended  such  a  result.  The  mere 
relation  of  tenancy  in  common  between  A.  and 


N.  would  not  enable  strangers  to  thua.  those 
claiming  under  the  prior  mortgage,  to  insist  that 
a  peculiar  legal  effect  shall  be  given  to  the  traoa- 
aotion,  contrary  to  the  intention  of  the  puties. 
(8)  After  the  expiration  of  the  time  within  which 
a  mortgage  may  be  enforced  by  foreclosure,  the 
mere  entering  mto  possession  by  the  mortf^ee, 
without  objection  on  the  part  of  the  norl^Mar, 
does  not  restore  the  mortgage  to  efliaaoy,  or  enUtle 
the  mortgagee  to  the  rights  of  a  mortgacee  in 
possession. 
(SyUabus  by  the  Court.) 

Appeal  from  district  court,  Bams«y  coun- 
ty; Brill,  Jndge. 

Tbompeon  A  T»ylor  and  WnUaws, 
Goodeoow  A  Stanton,  for  appellant.  C. 
N.  Bell  and  Henry  J.  Bom,  for  respond- 
ent. 

Dickinson,  J.  The  case,  as  presented 
on  a  former  appeal  In  this  action,  is  re- 
ported in  41  Minn.  477, 4B  N.  W.  Bep.  8^. 
Upon  the  new  trial  which  followed  our  de- 
cision on  that  appeal  tlie  findings  of  the 
court  were  In  favor  of  the  plalntifl.  After 
the  denial  of  a  motion  for  a  new  trial. 
Judgment  was  entered   In    favor  of  the 

glaintitt  for  the  recovery  of  the  land  which 
I  the  subject  of  the  action,  and  declaring 
that  the  defendant  had  no  estate,  right, 
or  lien  in  It.  This  Is  an  appeal  by  the  de- 
fendant from  that  Judgment.  A  snmmary 
of  the  facts  may  be  here  stated : 

In  1853,  Fullerton,  the  owner  of  the  land, 
mortgaged  it  to  Hall  to  secnre  the  pay- 
ment of  a  debt  of  91,000.  The  defendant's 
claim  of  title  is  through  the  loreclosare  of 
this  mortgage,  which  was  by  action  com- 
menced in  November,  1867.  The  particu- 
lar circumstances  connected  with  the  pros- 
ecution of  that  action  to  Judgment  and 
sale  are  set  forth  in  our  opinion  on  the 
former  appeal,  and  need  not  be  here  re- 
peated. In  1864  the  title  of  Fullerton  was 
conveyed  by  deed  to  Baker.  In  18S6  a 
Judgment  for  the  recovery  of  money  was 
rendered  and  docketed  against  Baker. 
The  plaintiff  claims  to  have  acquired  title 
by  a  sale  of  the  land  on  execution  under 
this  Judgment,  which  sale  was  made  July 
16,  1867.  On  that  execution  sole  Wanfa- 
bume  became  the  purchaser.  In  18S6,  after 
the  docketing  of  the  Judgment  against 
Baker,  the  latter  conveyed  an  undivided 
half  of  the  land  to  Nelson,  and  July  12, 
1868,  four  days  prior  to  the  expiration  of 
the  period  for  redemption  from  the  execu- 
tion sale.  Baker  conveyed  the  other  undi- 
vided half  to  Armstrong,  who  thus  be- 
came a  tenant  in  common  with  Nelson  In 
the  ownership  of  the  land,  subject  to  the 
senior  lien  of  the  Hall  mortgage,  (the  ac- 
tion to  foreclose  which  was  then  pending,) 
and  subject  to  the  rights  of  Washbome  as 
purchaser  at  the  execution  sale,  the  time 
to  redeem  from  which  was  about  to  ex- 
pire. All  the  persons  whose  Joinder  as 
parties  was  necessary  to  a  complete  fore- 
closure of  the  mortgage.  Including  Baker, 
Nelson,  and  Washbnme,  were  made  par. 
ties  when  the  action  was  commenced. 
Armstrong's  interest  In  the  property  hav- 
ing been  acquired  during  the  pendency  of 
the  action, it  was  not  necessary  tiiat  he  be 
made  a  party  in  order  to  render  a  fore- 
closure completely  effectual.  At  some  time 
between  the  time  of  the  purchase  by  Arm- 
strong of  the  undivided  half  of  the  proper- 
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ty  (July  12. 1858)  and  Jaly  20. 1868,  Wash- 
bume  asBigned  to  ArmHtrong  the  sheiiff's 
certificate  of  executton  aale.  Tbe  coart 
did  nut  find  any  more  partlcalarly  than  la 
here  sta  ted  as  to  the  time  of  this  asaign- 
nient.  On  the  day  last  named,  the  period 
for  redemption  from  tbe  execution  aale 
liaving  expired,  the  sheritl  executed  to 
Armatrous  his  official  deed  of  conveyance. 
By  Bubaequent  meane  conveyancea  from 
ArmBtrong  tbe  plaintiff  baa  cu;quired  an 
undivided  halt  of  whatever  title  Arm- 
strong may  have  bad.  The  atipulation 
for  a  dlBcon  tinuance  of  tbe  torecloaure  ac- 
tion, SM  to  Waatabnme,  waa  aubseqaent  to 
tlie  eventa  juat  referred  to.  The  judgment 
in  the  action  waa  rendered  in  J  uly,  1869, 
and  the  foreclosure  aale  thereunder  waa  in 
Octol)er,  1859.  tbe  mortgagee  Hall  bdng 
tiie  purcliaBer.  There  waa  no  redemption, 
and  whatever  title  Hall  acquired  to  the 
land  here  in  controveray,  which  la  a  part 
of  the  mortgaged  premiaea,  waa  conveyed 
to  the  defendant  in  ISIS;  and  in  May,  1879, 
lie  went  Into  actual  poasesslon,  and  ever 
Binee  has  remained  in  jrosaeaaiun.  On  the 
former  appeal  it  waa  held  that  tbe  Judg- 
ment waa  not  Intended  to  be,  and  waa  not 
in  form  or  in  fact,  a  Judgment  againat 
Waabbome,  foreclosing  bis  right  of  re- 
ilemptlon.  Tbe  case  as  now  presented 
does  nut  differ  from  that  upon  which  our 
former  decialon  waa  rendered  in  any  par- 
ticular which  can  alter  the  conclaalon  aa 
to  the  nature  or  eRect  of  the  Judgment  in 
tbe  foreclosure  action.  While  the  circum- 
Btanees  now  presented  suggest,  aa  a  rea- 
son for  tbe  stipulation  to  dlacontinne  aa 
to  Washbume.tbe  probability  that  it  waa 
supposed  that  the  tranaaction  with  Arin- 
atrong  constituted  a  redemption  from  the 
execution  aale,  that  has  no  bearing  upon 
tbe  |>oint  aa  to  whether  the  Judgment  waa 
effectual  as  to  Washbarne  or  hia  aaaigna. 
Upon  that  point  tbe  vlewa  expreaaed  in 
our  former  decialon  are  referred  to,  but 
need  not  be  here  restated.  Indeed,  we  do 
not  understand  that  tbe  correctneaa  of  the 
decision  is  here  directly  questioned. 

1.  It  is  atrenunualy  urged  by  the  appel- 
lant that  Washbume  and  those  claiming 
under  him  are  estopped  to  deny  that  tbe 
effect  of  the  aale  purauantto  the  judgment 
was  to  confer  a  complete  title  upon  tbe 
purchaser,  discharged  of  any  right  of  re- 
demptlon  in  Washbume  or  thoae  in  privity 
with  him.  It  is  said,  in  support  of  this 
proposition,  that  the  failure  to  enter  Judg- 
ment against  Waabbume  waa  an  Irregu- 
larity; that  tbe  court  had  jurli^dictlon, 
Washbume  being  a  party,  and,  the  Judg- 
ment and  sale  not  being  void,  tbe  delay, 
so  long  continued,  to  call  in  queetion  its 
validity,  precludes  its  being  done  now. 
Tbia  is  fallacionB,  and  proceeds  upon  an 
erroneons  assomption  as  to  tbe  scope  and 
legal  etftet  of  tbe  Judgment  and  of  the  aale 
thereunder.  There  waa  no  adjudication 
as  to  Washbnme.  While  he  waa  a  party 
to  tbe  action,  tlie  Judgment  waa  of  no 
more  effect  to  foreclose  hia  right  to  redeem 
than  it  would  have  been  if  the  judgment 
bad  declared  and  determined  tbe  righta  of 
the  other  defendanta,  but  had  in  expreaa 
terms  excepted  Waabbume  from  ita  opera- 
tion. It  left  unadjudicated  whatever 
riKhts   be  may   have   bad  aa   really   as 


though  tbe  action  had  been  formally  dis- 
miaaed  aa  to  him  before  Judgment,  or  aa 
though  he  had  never  been  joined  as  a 
party.  The  judgment  and  sale  weev  nev- 
ertheless effectual  to  foreclose  tbe  right  of 
redemption  of  the  other  defendanta,  and 
to  tranafer  tbe  title  to  the  purchaser,  sub- 
ject to  the  right  of  redemption  still  re- 
maining in  Waabbume  or  hia  aaaigna,  if 
that  was  not  in  any  other  manner  terml. 
nated.  Martin  v.  Fridley,  28  Minn.  IS;  2 
Jonea,  Mortg.  9 1396.  It  la  taardly  necessary 
to  say  that  the  sale  In  accordance  with 
tbe  Judgment  is  referable  to  tbe  Judgment, 
and  is  to  be  deemed  to  have  been  a  sale  of 
tbe  land  subject  to  and  not  free  from  any 
lien  or  right  of  redemption  remaining  in 
Wasbburneor  bis  aaaigna.  As  tbe  Judg- 
ment was  not  a  Judgment  against  blra, 
and  as  the  sale  was  subject  to  his  rights, 
whatever  they  may  have  been,  the  doc- 
trine of  estoppel  baa  no  application. 
Washbume  and  bis  aucceaaora  are  aurely 
not  eatopped  by  the  Judgrroent  and  aale  to 
claim  tbat  the  proper  legal  effect  shall  be 
ascribed  to  them. 

2.  It  la  contended  by  tbe  appellant  tbat 
the  payment  by  Armstrong  to  Waab- 
bume, and  the  asalgnment  by  the  latter  to 
tbe  former,  mnat  be  deemed  to  have  been. 
In  legal  effect,  a  redemption  from  the  ex- 
ecution sale,  and  therefore  tbat  tbe  exe- 
cution aale  did  not  ripen  into  a  title  in 
Armatrone,  under  whom  tbe  .  plaintiff 
claima :  but  at  tbia  point  tbe  appellant  is 
confronted  with  the  obatacle  tbat  the  facta 
aa  found  by  tbe  court  do  not  necessarily 
lead  to  tbia  conclusion.  Tbe  tranaaction 
waa  not  in  form,  nor  in  necessary  legal 
effect,  without  regard  to  the  intention  of 
the  parties,  a  redemption ;  and  the  court 
doea  not  find  either  that  it  occurred  dur- 
ing the  time  when  a  redemption  might  be 
made  or  tbat  thepartiea  participating  in- 
tended thereby  to  redeem.  If,  in  fact,  tbe 
payment  by  Armstrong  toWashburneand 
tbe  assignment  of  his  aheriff'a  certificate 
by  tbe  latter  was  not  until  after  the  time 
to  redeem  bad  expired,  then  by  tbat  event 
tbe  title  of  Washbume  had  become  abso- 
lute, subject  only  to  the  Hall  mortgage, 
and  tbat  of  both  Nelson  and  Armstrong 
bad  been  divested.  If  tbe  relation  of  ten- 
ancy in  common  between  Armstrong  and 
Nelson  bad  been  extlngnisbed  witboat  tbe 
fault  of  the  former,  no  considerations  of 
duty,  aa  between  persons  standing  in  that 
relation,  could  forbid  him  from  acquiring 
by  purchase  from  Washbume  any  title 
which  tbe  latter  may  have  bad.  But.  even 
if  thoae  parties  did  stand  in  that  relation 
at  tbe  time  of  the  payment  to  and  asalgn- 
ment by  Armatrong,  we  do  not  see  how 
that  alone  could  avail  the  defendant  or 
Hall,  under  whom  he  claima,  if,  in  fact,  the 
transaction  waa  Intended  aa  a  purchaae 
from  Waabhurne,  and  not  as  a  redemp- 
tion. Nelson  might  demand  that  it  be 
treated  as  a  redemption,  as  tu  him.  inuring 
to  the  benefit  of  his  estate  as  well  as  to 
tbe  benefit  of  his  co-tenant,  even  though 
in  fact  It  were  intended  as  a  purchase,  and 
were  such  In  form.  But  at  least  only  those 
whose  rights,  legal  or  equitable,  would  he 
prejudiced  by  allowing  a  tranaaction  to 
have  ita  proper  legal  effect  can  insist  tbat 
a  different  effect  shall  be  given  to  it.  con- 
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trary  to  the  Intention  of  tbepartlea.  Hall, 
and  those  ancceeding  to  bl0  interest  or  es- 
tate, do  not  stand  In  a  relation  of  prlrlty 
with  Nelson.  Tbey  have  not  acquired 
any  title  or  risbts  from  bim ;  and,  it  Arm- 
strong dealt  witb  the  proper^  in  a  manner 
wbicb  might  have  prejudiced  Nelson's  es- 
tate, that  alone  wonld  not  Jastily  them  in 
demanding  that  a  ditterent  legal  effect  be 
ascribed  to  bis  conduct  than  it  properly 
bears,  contrary  to  the  intention  of  the  im- 
mediate parties  to  it.  What  might  be  the 
result  if  it  were  found  that  the  payment 
by  Armstrong  to  Wasbbnme  and  the  as- 
signment by  the  latter  took  place  before 
the  expiration  of  the  time  for  redemption, 
and  that  the  intention  at  that  time  was 
to  effect  a  redemption,  we  do  not  deter- 
mine; for  such  facts  arenotfonnd,  and  it  is 
notfor  as,  in  the  ezerclseof  appellate  June- 
diction,  to  determine  the  facts  of  the  case 
from  the  eridence,  the  trial  court  not  hay- 
lag  done  so.  It  may  be  that,  it  such  were 
the  case,  the  effect  should  be  given  to  the 
transaction  which  the  parties  at  that 
time  intended,  especially  in  view  of  some 
circumstances  In  the  case  which  we  think 
may  affect  the  determination  of  that 
question.  At  least  it  seems  to  as  that 
these  facts  are  important  to  tbedetermlna- 
tion  of  the  rights  of  these  parties.  As  It 
seems  probable  that,  though  this  Judg- 
ment be  affirmed,  another  trial  may  fol- 
low, as  1^  statutory  right,— this  being  an 
action  of  ejectment, — and  that  these  ques- 
tions may  again  be  presented  for  consid- 
eration, and  as  the  learned  Jadge  who 
tried  this  cause  seems  to  have  considered 
that,  in  the  absence  of  direct  evidence  as 
to  the  time  of  the  transaction  between 
Armstrong  and  Washbnrne,  the  case  did 
not  enable  him  to  decide  whether  it  was 
b««Iore  or  after  the  expiration  of  the  time 
for  redemption,  we  will  say  that  we  think 
that  the  circumstances  shown  in  the  case 
did  Justify  an  explicit  finding  upon  that 
point,  although  the  eridence  Is  meager,  as 
it  might  1>e  expected  to  be  after  the  lapse 
of  more  than  80  years,  and  when  it  bas 
become  Impossible  to  obtain  the  testimony 
of  the  parties  whosecondnct  is  in  question. 
But,  for  the  reasons  above  briefly  stated, 
it  does  not  lesrally  follow  from  the  facts 
as  found  that  the  conclusion  of  the  court 
and  the  Judgment  thereon  were  erroneous. 
8.  The  appellant's  third  point  is  that  the 
court  erred  in  the  conclusion  that  the  de- 
fendant is  not  entitled  tn  the  rights  of  a 
mortgagee  in  possession.  This  conclu- 
sion was  predicated  upon  the  tact  that  the 
dc^endantdid  not  go  into  possession  until 
May,  1879,  prior  to  which  time  the  land 
wasunoccupled.  This  was  long  after  the 
right  to  foreclose  the  mortgage  had  be- 
come barred  by  lapse  of  time,  the  effect  of 
which  was  to  extinguish  the  mortgage  as 
to  Washbume,  If  bis  rights  had  not  been 
foreclosed  or  otherwise  extinguished.  Ar- 
chambau  v.  Green,  21  Minn.  520;  Benton 
v.  Nicoll,  24  Minn.  221.  The  mere  fact  of 
the  subsequent  entry  Into  possession  and 
occupancy  by  the  defendant,  with  the 
knowledge  of  the  plaintiff  and  her  gran- 
tors, wns  not  effectual  to  revive  the  extin- 
guished mortgage  so  as  to  entitle  the  de- 
fendant to  the  rights  of  a  mortgagee  In 
possession.    It  is  suggested  that  the  ac- 


tion to  foreclose  the  mortgage  was  never 
in  fact  discontinued  as  to  Wasbbnme,  and 
hence  that  the  right  to  foreclose  was  not 
barred,  as  to  him  and  tbose  succeeding  to 
his  Interests,  when  in  1879  the  defendant 
went  into  possession.  The  majority  of 
the  court  are  of  the  opinion  that,  thongta 
the  action  was  not  formally  dismissed  as 
to  Wasbbnme,  It  was  understood  by  the 
parties  and  by  the  court  as  having  Iieen 
dismissed,  and  that  the  neglect  to  make 
the  proper  entry  thereof  should  not  be 
deemed  to  have  affected  the  rights  of  the 
parties ;  that  it  should  be  treated  as  snb- 
Btantialiy  a  dismissal.  It  wonld  follow 
that  the  time  in  which  the  mortgage 
might  be  foreclosed,  as  to  Washbume,  was 
not  extended  beyond  the  period  prescribed 
by  statute,  and  the  defendant  has  not  up- 
on this  gronnd  the  rights  of  a  mortgagee 
in  possession.    Judgment  affirmed. 

Vandkrbcboh,  J.,  was  absent   on  ac- 
count of  sickn  ess. 


Ness  v.  Davidson. 

Jaooab  v.  Sauk. 

(Supreme  Court  of  Ifinnesota.   Feb.  16,  U0L) 

TSSTAKXKTABT  FowaXS — SaLXS    OF  liAITO— DISPO- 
SITION OT  Pbocbbds. 

1.  A  will  devised  all  the  testator's  real  estateu 
and  gave  the  execators  power  to  convey  "any  real 
estate  that  may  come  into  their  possession  and 
control  under  this  will, "  the  will  not  otherwise 
expressly  giving  them  poaaession  or  control  of 
any  real  estate.  JSeld,  that  the  power  i4>plied 
to  all  the  real  eatate. 

S.  The  will  not  directing  any  other  disposi- 
tion of  the  prooeeds  of  the  alienation  of  the  real 
estate,  the  devisees  are  to  be  regarded  as  desig- 
nated as  Uie  persons  entitled  to  such  prooeeas. 

8.  And  no  other  purpose  for  the  power  being 
expressed,  it  is  to  be  regarded  as  its  pmmae  thia 
the  prooeeds  of  alienation  shall  be  paid  to  the 
devisees  in  lien  of  the  real  estate,  and  sudh  Is  a 
lawful  purpose,  ileld,  that  the  power  is  a  valid 
power  in  trust. 

4.  Certain  Instruments  construed    and  held 
not  to  show  that  the  executors  conveyed  the  real 
estate  sub]eot  to  meohanica*  liens  upon  the  Inter- 
est vH  one  of  the  devisees. 
(a\jVUibvu»  by  the  Court) 

Appeal  from  district  court,  Ramsey 
county ;  Otis,  Judge. 

WIUiHins,  Goottenow  <ft  Stanton  and  H. 
J.  Horn,  for  appellant.  T.  R.  Palmer,  tor 
respondent  Nels  J.  Ness.  LawIerJtDat^ 
went,  for  respondent  Charles  Jaggar. 

OiLFiLLAN,  C.  J.  William  F.  Davidson 
died,  leaving  a  large  estate,  and  leaving  a 
will,  which,  after  directing  that  his  Just 
debts  be  paid,  devised  and  bequeathed  all 
bis  estate,  real  and  personal,  to  his  wife 
and  two  children,  share  and  share  alike; 
nominated  bis  wife,  bis  son,  and  three 
other  persons  executors;  and  continued: 
"I  hereby  authorise  and  empower  them, 
or  the  survivor  or  successors  of  them,  to 
sell  and  convey  to  any  person  or  persons, 
and  upon  such  terms  as  to  them  may 
seem  advisable,  any  real  estate  that  may 
come  Into  their  possession  and  control  un- 
der this  will,  and  to  give  proper  deeds  ot 
conveyance  thereof;"  and  containing  a 
similar  power  with  respect  to  the  personal 
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propwty.  TJndor  tbto  power  tbe  execo- 
ton  conveyed  the  real  estate  on  wbich 
the  liens  are  claimed  In  these  actions.  The 
liens  are  claimed  npon  the  Interest  ol  one 
of  the  devisees  under  and  by  virtue  ot  a 
contract  for  a  bnUdlnjrentered  Into  by  him 
after  the  death  ot  tbe  devisor.  It  Is  con- 
ceded  that.  If  the  power  be  valid,  the  con- 
veyance passed  tbe  title  to  the  real  estate 
tree  of  the  liens  claimed,  unless,  by  the 
terms  ot  the  transaction  between  the 
executors  and  their  ^antee,  the  Hens  were 
to  remain  such  on  the  real  estate  in  the 
bands  ot  the  grantee;  that  tbe  real  estate 
was  to  pass  to  falm  with  the  Hens  npon  It. 
A  serious  question  might  be  made  wheth- 
er, others  than  the  executors  being  enti- 
tled to  the  benefits  arislngtrom  the  aliena- 
tion ot  the  real  estate,  they  could  stipu- 
late to  Incumber  It  with  any  charge  not 
binding  npon  theestatethey  were  author- 
ized to  convey.  Tbe  appellants,  how- 
ever, do  not  raise  the  question,  and  we 
will  not  decide  it.  Tbe  qneetlons  tor  de- 
cision are  npon  the  construction  of  the 
will  so  far  as  it  gives  the  power,  and  of 
tbe  instruments  passing  between  the  ezec- 
ators  and  their  grantee  so  far  as  they  bear 
on  the  matter  of  these  liens. 

The  first  objection  to  the  power  is,  in 
effect,  that  It  bas  no  subject  to  operate 
on;  that  it  authorises  the  conveyance  of 
onl^  the  real  estate  "  that  may  come  into 
their  possession  and  control  under  this 
will ; "  and  the  will  gives  tbe  executors  no 
possession  and  control  ot  the  real  property, 
the  only  right  ot  possession  they  could 
have  being  under  the  statute.  It  Is  strict- 
ly true  that  the  will  does  not,  in  terms, 
^ve  the  execntors  any  right  of  posses- 
sion, nor,  unless  in  the  clause  giving  tbe 
power,  any  control,  of  real  property. 
But.  it  being  indisputable  that  the  testa- 
tor Intended  to  vest  a  power  to  convey 
real  estate,  It  would  require  a  very  narrow 
constmetion  to  defeat  such  Intention,  be- 
caase  no  real  estate  conldcome  within  the 
literal  terms  used.  It  Is  apparent  that 
the  testator  supposed  (erroneously,  of 
conrse)  that,  under  bis  will,  all  the  real  es- 
tate mentioned  in  it  came  into  the  posses- 
sion and  control  ot  the  executors.  It  ap- 
plies therefore  to  all  ot  the  testator's  real 
estate.  It  Is  also  objected  tbatthe  power  Is 
too  Indefinite  and  uncertain  to  be  valid. 
Ftr&t,  no  purpose  for  which  it  is  to  be  ex- 
ercised Is  stated.  Second,  the  will  does 
not  designate  the  persons  who  are  to  take 
tbe  proceeds  ol  tbe  exercise  of  tbe  power. 

We  will  consider  the  second  objection 
first,  as  tbe  solntion  ot  It  will  indicate  to 
sonae  extent  tbe  answer  to  the  first  objec- 
tion. Tbe  power  Is  not  what  la  classed  in 
tbe  statnte  (section  7,  c.  44,  Gen.  St.  1878) 
as  a  beneficial  power,  for  to  hold  it  such 
wonld  be  Inconsistent  with  and  defeat  tbe 
olaose  devising  the  real  estate.  As  a  pow- 
er in  trust  to  be  exercised  for  the  benefit  of 
tbe  devisees,  the  two  clauses  may  consist- 
ently stand  together,  and  both  have  full 
force  and  effect.  "A  general  power  is  in 
tmst  when  any  person  or  clasft  of  persons, 
other  than  the  grantee  ot  such  power,  is 
designated  as  entitled  to  the  proceeds,  or 
any  portion  ot  the  proceeds  or  other  bene- 
fits, to  arise  from  tbe  alienation  of  the 
lands  according  to  the  power."    Section 


22,  c.  44.  It  is  not  necessary  that  the  clause 
creating  the  power  shall  designate  the 
person  or  class  ol  persons  entlued  to  the 
proceeds.  The  entire  Instrument,  deed,  or 
will,  of  which  that  clause  is  a  part,  may 
be  referred  to  in  order  to  ascertain  who, 
according  to  the  Intention  of  tbe  creator 
ot  the  power,  is  the  person  or  class  ot  per- 
sons entitled  to  tbe  proceeds.  If  that  can 
thus  be  clearly  ascertained  the  person  or 
class  is  designated  within  tbe  require- 
ments of  the  section.  As  this  will  does 
not  direct  that  the  proceeds  shall  be  paid 
to,  nor  used  lor,  the  benefit  of  any  one  but 
the  devisees,  those  whose  land  Is  subject 
to  the  power.  It  Is  as  clear  as  though  It 
had  been  expressly  reiterated  In  the  clause 
creating  the  power  that  the  testator  In- 
tended they  should  have  the  benefits  de- 
rived from  its  execution.  In  tbat  case  the 
benefit  of  the  devise  would  come  to  them 
in  substituted  form,  they  receiving  the 
proceeds  of  the  alienation  in  lien  of  the 
land  itself.  The  question  Is  one  of  inten- 
tion, and  not  ot  the  mode  ot  expressing  it. 
It  is  unnecessary  to  consider  whether  the 
power  is  Imperative,  so  that  the  benefi- 
ciaries might  enforce  its  execution  or  its 
execution  depended  on  tbe  will  ot  tbe 
grantees.  In  either  case  the  beneficiaries 
are  the  same.  If  the  power  wore  impera- 
tive, then  its  purpose  would  clearly  be  to 
turn  the  land  into  money,  and  pay  tbe 
money  over  to  the  beneficiaries.  That 
would  certainly  be  a  lawful  purpose.  The 
testator  might  put  his  benefaction  in  that 
form  it  he  chose.  It  the  execution  of  the 
power  depended  on  the  will  ot  the  gran- 
tees, the  purpose  would  as  clearly  be  to 
turn  tbe  land  into  money,  and  pay  it  to 
the  beneficiaries,  if,  in  the  Judgment  of  the 
grantees.  It  was  expedient  to  do  so.  We 
can  see  no  reason  why  a  testator  may  not 
confer  bis  benefaction  In  that  form  if  he 
choose.  Such  a  purpose  wonld  be  lawful. 
Where  the  power  is  for  a  purpose  that  the 
grantor  might  himself  have  lawfully  per- 
formed, and  the  persons  or  class  of  persons 
entitled  to  the  benefit  of  Its  execution  are 
designated.  It  is  a  valid  pownr  in  trust. 
The  reasons  that  induced  the  testator  to 
have  the  purpose  for  which  he  created  tbe 
power  are  not  very  material.  The  condi- 
tion of  the  estate  may  have  fumished  him 
with  reasons  tor  itsutticient  to  satisfy  him. 
Apowermaybenngatoryand  Inoperative, 
ns  where  it  directs  to  be  done  only  what 
the  law  Itsdt  does.  In  this  case,  if,  after 
devising  tbe  real  estate  In  equal  shares  to 
the  three  devisees,  a  power  had  been  given 
to  convey  an  undivided  third  to  each  dev* 
Isee,  It  wonld  have  been  a  useless  and  in- 
operative power.  But,  In  this  case,  the 
law  will  not  perform  what  the  grantees 
of  the  power  are  authorized  to  perform. 
The  case  of  Kinnier  v.  Rogers,  42  N.T.  681. 
upon  a  statute  lilce  ours,  from  which  ours 
was  taken.  Is  directly  In  point. 

It  Is  not  disputed  tbat  neither  of  thedev- 
isees  of  the  parties  entitled  to  the  pro- 
ceeds of  tbe  execution  ot  the  power  could 
incumber  the  real  estate  so  that  the  gran- 
tees in  the  power  would  have  to  convey 
subject  to  such  Incumbrancce.  To  permit 
that  would  enable  any  one  to  obstruct, 
perhaps  defeat,  the  execution  of  the  power. 
The  grantees  in  the  power  conveyed  to 


Digitized  by^OOQlC 


12 


NORTHTTESTEBN  BEPOBTER,  Vol.  48. 


Mr.  L0W17,  tbe  presmt  owner  of  the  land 
on  whlcb  the  liens  are  claimed.  Tbe  der- 
laeesalso  executed  a  qoltclaim  deed  of  tbe 
landto  blm.  Thoseliensareclalmedontbe 
Interest  of  one  of  the  devisees,  by  virtue  of 
his  contract  lor  a  bulldlnR,  made  since  tbe 
death  of  the  testator.  The  instruments  In 
the  transaction  between  tbe  executors  and 
Lowry,  in  which  reference  is  made  to  the 
Hens,  are  in  the  nature  of  contracts  to  con- 
vey, three  In  number.  In  one  the  liens  are 
referred  to  as  "a  number  of  pretended 
mechanics'  lien  or  liens  for  material  and 
labor,  affecting  a  part  ol  the  said  premises 
which  have  not  yet  been  discharged  or  de- 
termined except  by  decisions  of  the  district 
court, "  and  it  stipulates  that  the  execu- 
tors "will  cause  the  said  premises  to  be 
freed  and  cleared  of  the  said  liens. "  To 
secure  the  perlormance  of  this  agreement 
It  was  agreed  that  one  of  the  notes  to  be 
given  for  part  uf  the  purchase  money 
should  be  deposited  with  Peter  Berliey. 
In  another,  in  which  there  is  a  stipulation 
that,  if  the  title  to  tbe  property  is  found 
not  to  be  good  and  not  marlcetable,  and  the 
purchaser  shall  refuse  the  same  for  such 
reason,  there  is  the  clause,  "the  effort  to 
enforce  the  mechanics'  Uenson  part  of  this 
property  shall  not  be  taken  as  a  cloud 
upon  the  title,  but,  it  the  purchase  is  made, 
the  estate  shall  indemnify  the  purchasers 
against  thoseclaimsandall  pendingclaims 
until  they  are  discharged  by  legal  process 
or  decree  of  court."  In  another  is  the 
clause, "  tbe  mechanic's  lien  claims,  which 
are  sought  to  be  enforced  on  part  of  this 
property,  shall  not  be  deemed  a  defect  in 
title,  but  the  estate  shall  indemnify  the 
purchaser  against  any  loss  or  damage 
thereby,  to  bis  satisfaction."  These  are 
all  the  references  to  the  liens.  Tbe  convey* 
tuices  to  Lowry  do  not  refer  to  them. 

We  do  not  And  anything  in  these  refer- 
ences to  show  any  admission  by  the  exec- 
utors that  tbe  Hen  claims  were  incumbran- 
ces on  the  title  which  they  assumed  to  sell, 
or  any  understanding  between  them  and 
the  purchaser  that  be  was  to  take  title 
with  the  liens  incumbrances  upon  It.  The 
executors,  as  grantees  of  tbe  power,  were 
nut  bound  by  the  liens.  They  would  have 
to  assume  them  as  a  burden  on  the  estate; 
would  have  to  convey  subject  to  them ; 
otherwise,  tbe  title  passed  by  them  would 
be  free  from  them.  The  parties  to  tbe  sale 
evidently  contemplated  the  possibility 
that  the  courts  might  declare  ttaeJiens  good 
as  against  the  estate  which  the  executors 
were  about  to  convey.  The  purchaser  did 
not  choose  to  take  the  risk  of  that ;  hence 
tbe  stipulations  for  security  until  they 
"are  discharged  by  legal  process  or  decree 
of  court, "  and  the  agreement  of  the  execu- 
tors that  they  "  will  cause  the  said  prem- 
ises to  be  freed  and  cleared  of  tbe  said 
liens.  ■"  The  security  thus  stipulated  for  Is 
no  concern  of  these  plaintiffs.  They  can- 
not, by  reason  of  It,  enforce  their  liens 
against  tbe  purchaser's  land  and  compel 
him  to  resort  to  the  security.  The  decis- 
ion of  the  court  below,  that  the  title 
passed  to  thepurchasersubjectto  the  Hens, 
was  erroneous.    Order  reversed. 

Vandbbbobob,  J.,  took  no  part  in  this 
decision. 


Dawbon  v.  Matali.. 
(Svpttme  Cov/rt  <ff  Minnesota.   Feb.  1 
Paktwioh—Patbhts— Right  to  Qubsti 
MDiTT— Estoppel— Etidbncb. 

1.  Evidence  held  sufficient  to  sus 
Qndlng  of  the  ooort  as  to  the  propwtlons 
the  ptulles  owned  real  estate. 

a.  In  a  patent  of  land  the  name  w 
"Le  Clalne"  instead  of  "Le  Claire," 
name.  As  both  parties  claim  vniiee  th 
as  though  the  name  were  Lie  Claire,  thi 
tween  them,  must  be  taken  to  be  the  ti 
of  the  patentee. 

8.  where  the  United  States  land-offi 
strue  an  entry  of  land  to  have  been  m; 
party  as  adnunistrator  of  a  deceased  p 
Deltalf  of  the  heirs  of  such  person,  and 
entry  was  one  which  oonld  be  so  mad 
patent  issues  accordingly,  no  one  but  tt 
States,  or  some  one  having  an  interes 
land,  oan  complain  of  error  or  mlstaki 
part  of  such  omcers. 

4.  The  patent  issued  to  tbe  person 
the  land,  "for  the  use  of  tbe  heirs  at  la\ 
other,  was  acoepted  and  acquiesced  in 
field,  that  he  oould  not  afterwards  claii 
the  iNttent. 

5.  Iiand  patented  to  heirs  of  a  decei 
son  under  section  2369,  Rev.  St.  D.  S.,  I 
of  the  estate  of  such  deceased  person,  ai 
subject  to  administration  as  such. 

6.  Declarations  of  a  person,  since  < 
he  having  been  a  relative  of  the  family 
spect  to  which  they  were  mad&  are  ai 
upon  matters  of  pedigree,  inoluung  dee 
relationship,  births,'  marriages,  and  de 
the  times  when  Uiose  events  happened. 

iSyllabiu  by  Hie  Court.) 

Appeal    from    district  court, 
county;  Otis,  Judge. 

O.  M.  Metcalf  ana  A.  P.  Weld,  ( W 
Sanborn,  of  coansei  )  for  appell 
2>.  O'Brien  and  J.  F.  Fittp&trick, 
spondent. 

O1LFI1.LAN.  C.  J.  In  this  action  i 
tion  the  court  below  adjudged  pie 
be  the  owner  of  an  undivided  tw 
and  the  delendant,  James  H.  Mt 
an  undivided  three-fifths,  of  tbe  U 
tested  on  this  appeal.  The  d< 
claims  the  court  below  erred  in  ad 
plaintiff  to  have  any  title,  but,  it 
any  title,  it  erred  in  adjudging 
have  two-fifths.  Both  parties 
through  heirs  uf  one  Michel  Le  Cla 
appears  to  have  died  prior  to  1850, 
nine  children,  Baptiste,  Edward,  '^ 
Mary,  Margaret,  Adele,  Peter,  i 
and  Sopbia.  It  appears  by  a  de< 
Peter  (conceding  that  to  be  evic 
tbe  fact)  that  March  80,  1860,  Willi 
ward,  Baotiste,  Margaret,  and 
were  dead,  the  latter  leaving,  ai 
wise  appears,  a  husband,  and  d 
named  "Sopbia,"so  that  the  shan 
estate,  originally  nine,  were  red 
five.  In  1866  and  1867,  Peter,  Mt 
Adele,  each  entitled  to  one  of 
shares,  made  conveyances  undei 
defendant  claims.  Of  tbe  otb 
shares  Antolne  bold  one,  and  the 
the  sister  Sophia  held  the  othe 
busband  of  the  sister  Sophia  diec 
her  daughter  Sopbia, so  that  the  £ 
in  her.  Tbe  evidence,  such  as  it 
not  show  distinctly  when  the  la 
phia  died,  whether  before  the 
Mary  in  1867,  in  which  case  one-f' 
her  interest  vested  in  Mary  and  pt 
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her  deed,  or  after  that  deed.  The  first 
evidence  (conceding  it  to  be  sncb)  fumlsb- 
tng  a  date  for  her  death  is  the  deed  of  An- 
tolne  in  1881,  hew  long  before  which  date 
does  not  appear.  As  sne  thus  appears  to 
have  been  alive  in  March,  1866,  and  to 
have  died  between  that  date  and  1881,  we 
thinlc  the  conrt  below  Justified  In  conclud* 
ing  that  she  was  not  dead  at  the  date  of 
Mary's  deed  in  1867.  On  her  death  her  in- 
terest vested  in  her  surviving  uncles  and 
annts,  and  as  each  of  those  died,  his  or 
her  share  vested  in  the  survivors,  antll, 
at  the  date  of  Antolne's  deed,  he  alone 
survived,  and  under  that  deed  plaintiff  de- 
rives title.  It  appears  thfit  Michel  Le 
Claire  occupied  the  land,  which  was  gov- 
ernment land,  up  to  his  death,  but  had 
never  purchased  nor  entered  It  at  the 
land-office,  and  that  after  bis  death  his 
family  continued  to  occupy  It.  In  1860, 
William  H.  Forbes,  his  admlnstrator,  en- 
tered and  paid  for  it,  and  in  1862  a  patent 
Iraued  to  "WlUlani  H.  Forbes,  edmlnls- 
trator  of  Michel  Le  Clalne,  (Le  Claire,)  de- 
ceased, and  to  his  heirs  for  the  use  of  the 
heirs  at  law  of  the  said  Michel  Le  Claine, 
(Le  Claire,)  and  their  heirs  and  assigns 
forever;"  "to  have  and  to  hold  unto  the 
said  Wllllani  H.  Forbes  and  said  heirs  for 
the  use  of  the  said  heirs  at  law,  and  their 
heirs  and  assigns,  forever. "  The  name  in 
the  patent,  as  also  in  the  papers  pre- 
ceding it,  executed  to  perfect  the  entry, 
appears  as  "Le  Claine"  instead  of  "Le 
Claire, "  but  it  sufilciently  appeared  that 
this  was  a  clerical  error  involving  one  let- 
ter, and  that  there  was  no  person  con- 
nected with  the  land  of  the  name  of  Le 
Claine.  It  does  not  appear  that  anyone 
of  that  name  ever  claimed  under  the  pat- 
ent, or  that  Forbes  was  administrator 
for  any  one  of  that  name.  Both  these 
parties  claim  under  the  patent  as  though 
the  name  were  Le  Claire,  and  both  must 
he  taken  to  admit  that  to  be  the  right 
niinie.  But  the  defendant  claims  that  In 
tlie  entry  papers  the  words  "adminis- 
trator of, "  etc.,  were  merely  descriptive  of 
the  person  making  the  entry,  and  not  in- 
dicative of  the  character  in  which  he 
made  It,  and  that  it  was  consequently  the 
Individual  entry  of  Forbes,  not  one  on  be- 
half of  the  heirs  of  Le  Claire;  that  Forbes 
was  therefore  entitled  to  a  patent  to  blm- 
aelf  as  an  individual,  and  that  the  patent 
to  him  for  the  betrs  of  Le  Claire  Is  void, 
and  that  the  entry  was  not  a  pre-emption 
entry:  that  a  pre-emption  entry  is  the 
only  one  which,  under  the  laws  of  the 
Cnlted  States, can  be  made  by  an  executor 
or  administrator  on  behalf  of  the  heirs  of 
a  person  deceased,  the  only  case  in  which 
the  patent  may  inure  to  the  heirs  "as  if 
their  names  had  been  especially  men- 
tioned;" that  the  entry  cannot  be  sus- 
talnefl  in  behalf  of  the  heirs,  and  must 
therefore  be  held  an  entry  by  Forbes  in  his 
own  behalf. 

The  entry  and  purchase  were  made  by 
location  of  a  land-warrant  Issued  to  a 
soldier  under  the  act  of  congress  of  Febru- 
ary 11, 1847.  The  papers  relating  to  the 
entry  were  not  sufficient  for  a  pre-emption 
entry,  but  one  of  them,  the  affidavit  of 
Forbes,  Indicates  such  a  condition  of 
things  that  the  land- warrant  could  not 


have  been  located  on  the  land  except  la 
payment  of  a  pre-emption  in  behalf  of  the 
heirs  of  Le  Claire,  as  it  indicates  actual 
settlement  and  cultivation  of  the  land. 
It  suggests  a  right  to  pre-emption  in  their 
behalf.  Theland-oftlcerB  appear  to  have 
construed  the  entry  as  made  by  Forbes  in 
behalf  of  the  heirs,  the  entry  to  have  been 
one  which  could  be  made  in  their  behalf. 
If  there  was  mistake  or  error  in  this, 
no  one  but  the  United  States,  or  some 
one  having  an  Interest  in  the  land,  could 
complain.  The  patent  appears  to  have 
been  issued  on  the  decision  of  the  land- 
ofilcer  that  the  entry  might  be  made  and 
was  made  on  behalf  of  the  heirs.  Forbes, 
having  accepted  and  acquiesced  in  the 
patent  as  it  issued  for  the  use  of  the  heirs, 
could  not  afterwards  be  heard  co  claim 
against  it.  Nor  did  he  ever  make  any 
such  claim,  but  always  treated  the  land 
as  belonging  to  the  Le  Claire  estate.  As 
to  defendant's  claim  under  the  sale  and 
deed  by  the  administrator  of  Le  Claire's 
estate,  It  is  enough  to  say  that  the  land 
never  belonged  to  him  so  as  to  become 
subject  to  administration  as  part  of  his 
eatate.  The  privilege  of  pre-emption, 
where  "a  party  entitled  to  claim  the  bene- 
fit of  the  pre-emption  laws  dies  before 
consammatlng  his  claim. "  Is  for  the  bene- 
fit of  the  heirs,  not  of  the  estate.  The  title 
under  the  patent  Inures  to  them  by  vlrtre 
of  the  act  of  congress,  and  not  by  the  laws 
of  descent.  To  prove  who  were  the  heirs 
of  Michel  Le  Claire,  and  when  and  In  what 
order  they  died,  the  court  admitted  the 
declarations  of  Antolne,  son  of  Michel,  (he, 
Antolne,  being  dead,)  made  in  his  Ilfe-tlme 
to  bis  wile  and  sons.  Though  that  sort 
of  evidence  Is  In  the  nature  of  hearsay,  It 
is,  from  necessity,  excepted  from  the  gen- 
eral rule  excluding  hearsay.  So  the  declar- 
ant i>elng  dead,  and  be  having  been  re- 
lated to  the  family  with  respect  to  which 
they  were  made,  his  declarations  upon 
matters  of  pedigree,  Including  descent  and 
relationship,  births,  marriages,  and 
deaths,  and  the  times  when  these  events 
happened,  are  received.  1  GreenL  Ev.  gg 
108, 104.  T7nder  the  same  rule  the  state- 
ments in  the  deeds  of  Antolne  €Uid  Peter, 
they  l>eing  dead  at  the  time  of  the  trial, 
such  as  this,  "  also  ad  heir  at  law  of  my 
late  brother  Edward  Le  Claire,  deceased," 
were  evidence  of  the  relationship  and  of 
the  death  before  the  making  of  those 
deeds.-   Order  affirmed. 

Yamdbbbdbob,  J.,  took  no  part  in  this 
decision. 


Bacsmam  et  a/,  v.  Faub. 
(Swpreme  Count  o/  Miwnesotn.    Feb.  10, 1891.) 

QtTIETIKO  TlTUI — ^LaCBES  —  lONORAJJCE  Or  FaOTS. 

M.,  ownins  certain  lands,  In  1855  executed 
to  H.  a  uiortgsere  tbereon  oontatninK  the  usual 
power  of  sale,  which  mortgage  was  duly  record- 
ed. U.  then,  In  1856,  conveyed  the  lands  to  B. 
and  B.,  by  deed  duly  recorded,  and  the  grantees 
at  the  same  time  executed  to  M.  a  mortgage  on 
ttie  lands,  which  was  duly  recorded.  In  1857 
they  executed  to  F.  a  mortgage  on  part  of  the 
land,  which  was  duly  recorded.  In  1857  the 
mortgage  to  H.  was  assigned  to  F.  About  the 
same  time  F.  purchased  Uie  mortgage  to  H., 
though  it  was  not  assigned  in  writing.    Septem- 
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bar  10,  1809,  the  mortgage  to  7.  was  foreolosed. 
In  that  year,  1860,  the  Talne  of  the  lands  hetng 
mnoh  less  than  the  amount  of  the  incnmbranoes, 
B.  and  B.,  as  found  by  the  court  below,  "aban- 
doned all  of  said  lands  to  the  Incumbrances  then 
outstanding  upon  and  against  the  same,"  and 
never  thereafter  exercised  any  act  of  ownership 
orer,  nor  asserted  any  olaim  to,  any  of  said  land, 
nor  paid  any  principal  or  interest  on  the  incum- 
brances on  the  lana,  nor  paid  any  taxes;  their 
successors  in  olaim  of  title  paying  them  ttom 
1886  down.  The  taxes  from  1868  to  1886  were  paid 
by  those  claiming  under  the  fOrecIosnre  of  the 
Hall  mortgfwe.  In  1870,  the  administrator  of  F. 
Qie  having  died)  attempted  a  foreclosure  under 
the  power  of  the  mortgage  to  H.,  G.  becoming 
the  purcnaser.  The  certificate  was  duly  record- 
ed, and  there  was  no  redemption.  The  foreclos- 
ure was  void,  because  the  notice  of  sale  was  in 
the  name  of  H.,  wlio  was  then  dead,  but  upon  the 
record  it  appeared  to  be  entirely  regular.  In 
1878  O.  conveyed  to  T.,  and  in  188S  T.  conveyed 
to  D.,  through  whom  defendant  claims.  Bach 
conveyance  was  upon  a  full  oonslderation  aotnal- 
1t  paid  at  the  time,  each  grantee  being  at  the 
nme  ignorant  of  tlie  defect  in  the  foreclosure,  and 
each.  In  making  bis  purchase,  relied  on  the  ap- 
parently perfect  record  title  in  his  grantor. 
Held,  that  the  mortgage  and  power  of  sale,  sub- 
ject to  which  they  held  their  title,  giving  color 
of  right  to  any  attempt  that  might  oe  made  to 
foreclose  it  and  to  the  record  of  such  foreolosare. 
it  was  the  duty  of  B.  and  B..  U  they  Intended 
to  maintain  tlielr  title  against  the  apparently  per- 
fect record  title  under  the  foreclosure,  to  season- 
ably assert  the  same  by  clearing  the  record  of 
saon  foreolosnre  proceedings;  and  that,  upon 
their  failure  to  do  so  beyond  a  reasonable  time, 
they  ware  estopped  to  Question  the  validity  of  the 
foreolosnre  as  against  those  who  purchased  rely- 
ing upon  the  apparent  record  title.  AUo,  that, 
while  ignorance  of  the  fact  of  such  foreclosure, 
if  excusable,  might  exonse  delay  to  assert  their 
title  against  the  foreclosure,  ignorance  due  to 
th^  own  gross  neglect  is  no  excuse. 
{SyUaimB  by  the  Court) 

Appeal  from  district  court,  Hennepin 
cunnty ;  Lochbbn,  Judge. 

Franeia  G.  Burke  and  Geo.  M.  Bennett, 
for  appellants.  E.  E.  Wttebie,  {Edwnrd 
Savage,  of  counsel,)  for  respondent. 

GiLFiLi^R.  C.  J.  The  action  is  under 
the  statute  to  determine  adverse  claims  to 
real  estate,  the  complaint  alleging  that 
the  plaintlfls  are  the  owners  In  fee,  and 
that  it  Is  vacant.  The  answer  denies  the 
allegations  of  the  complaint,  except  that 
defendant  clalros  some  right,  title,  and  in- 
terest In  the  real  estate;  alleges  that  de- 
fendant Is  the  owner;  and  as  a  further  de- 
fense sets  forth  facts  which  are  substan- 
tially found  by  the  court  below.  That 
court,  trying  the  case^  without  a  Jniy, 
found  the  facts,  and  as  a  conclusion  of 
law  found  plaintiffs  to  be  the  ownen.snb- 
ject  to  equities  existing  In  favor  of  defend- 
ant, and  ordered  that,  If  plalntlfla  within 
80  days  should  flie  a  stipulation  agreeing 
to  pay  defendant  the  consideration  paid 
by  him  on  his  purchase  of  the  real  estate 
and  the  taxes  paid  by  htm  since  such  pur- 
chase, a  further  bearing  should  be  bad  to 
determine  the  amount  of  purchase  money 
and  taxes,  and,  on  payment  thereof,  judg- 
ment should  be  entered  confirming  the 
plaintiffs'  title,  clear  of  all  claims  of  de- 
fendant; but, it  plaintiffs  should  fail  to  file 
the  stipulation,  or  pay  such  amount,  Judg- 
ment should  be  entered'  dismissing  the  ac- 
tion. The  facts  found  by  the  court  below 
were,  avoiding  too  detailed  a  statement. 


In  siibstance  as  follows:  D^ember  81, 
1856,  one  Moore  was  the  owner  of  the  N.  i 
of  the  S.  E.  )i  and  the  S.  V.  X  ot  the  N.  E. 
%  of  section  9,  township  29,  range  24,  con- 
taining 120  acres,  and  on  that  day  he  and 
his  wife  executed  to  one  Hall  a  mortgage 
thereon,  containing  the  usual  power  of 
sale,  to  secure  the  sum  of  f  277.37,  which 
mortgage  was  recorded  the  same  day. 
About  July  10, 1867,  Theodore  E.  French 
purchased  this  mortgage  and  the  note  It 
secured,  thongh  It  Is  not  found  there  was 
any  formal  assignment.  August  6, 1S56, 
Moore  and  hla  wife  conveyed  the  120  acres 
to  Jacob  B.  Bansman  and  Zenas  E.  Brit- 
ton,  the  deed  being  duly  recorded.  Au- 
gust 7, 1866,  said  grantees  executed  to  said 
Moore  two  notes — one  for  91>lUi  do?  Jan- 
nary  8,  1867;  and  the  other  for  91,810, 
due  August  7, 1857,— and  a  mortgage  on 
said  real  estate  to  secure  the  same,  which 
mortgage  was  on  August  7. 1866,  duly  re- 
corded. January  27, 1867,  Moore  assigned 
this  mortgage  to  one  Thomas,  and  July 
10, 1867,  Thomas  assigned  It  to  Theodore 
E.  French,  with  the  note  for  91,810;  the 
other  having  been  paid.  Jnne  27.  1867, 
said  Bansman  and  Britton  executed  to 
French  a  mortgage  containing  the  usual 
power  of  sale  upon  said  S.  W.  V  of  the  N. 
E.  J£  and  the  N.  W.  U  of  aald  8.  E.  %,  to  sew 
cure  their  note  to  Elm  tor  94,000,  payable 
two  years  from  that  date,  with  Interest  at 
the  rate  of  80  per  cent,  per  annnm,  which 
mortgage  was  duly  recorded  July  8, 1867. 
At  the  time  of  executing  that  mortgage 
French  retained  from  the  94,000  enough  to 
satisfy  the  said  mortgage  to  Hall  and  the 
amount  nnpald  on  said  mortgage  to 
Moore,  upon  the  agreement  that  he  might 
therewith  pay  said  mortgages,  or  par- 
chase  and  hold  the  same  for  his  better  se- 
cnrlty.  June  27, 1857,  said  Bansman  and 
Britton  caused  the  N.  E.  V  of  said  B.  E.  V, 
In  which  the  real  estate  in  controversy  Is 
situated,  and  part  of  the  N.  W.  V  of  the  8. 
E.  )j,to  be  platted  as  Oakland  aadltion  to 
Minneapolis.  September  16,  1869,  the 
mortgage  to  French  was  duly  lorecloaed 
under  the  power  of  sale,  French  being  the 
purchaser,  except  of  five  acres  In  the  N.  E. 
comer  of  the  mortgaged  premises.  The 
certificate  of  sale  was  duly  recorded,  and 
there  was  no  redemption  from  such  fore- 
closure. In  October,  1870,  an  attempt  was 
made  by  the  administrator  of  French  (he 
having  died)  to  foreclose,  under  the  pow- 
er of  sale,  said  mortgage  to  Hall,  B.  B. 
Galusha  becoming  the  parchaser.  The 
certificate  of  sale  was  duly  recorded  No- 
vember 11, 1870.  and  there  was  no  redemp- 
tion. The  foreclosore  proceedings  were  In 
all  respects  regolar,  except  that  the  notice 
of  sale  was  signed  only  in  the  name  of 
Hall,  the  mortgagee,  he  having  died  several 
years  before.  This,  as  decided  In  Bausman 
V.  Eelley.  88  Minn.  197. 36  N.  W.  Bep.  833,  ren- 
dered the  foreclosure  void,  though  In  that 
case  the  tact  that  the  attempt  to  foreclose 
was  on  behalf  ottbeadmlnlstratordld  not 
a  ppear.  Oc  tober  8, 1878,  Galnsha,  for  a  val- 
uable consideration  paid,  conveyed  to  one 
Taf  t  the  N.  %  of  the  N.  E.  i  of  the  S.  E.  ]£, 
except  lots  8  and  4  of  block  2  In  said  Oak- 
laud  addition,  the  deed  being  recorded  Oc- 
tober 10, 1873.  December  8, 1882,  Taft  con- 
veyed said  last-described  real  estate  to  one 
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Dnnamoor  oy  deed  dnly  recorded  Decem- 
ber 14,  1882.  From  May  80, 1878,  till  the 
conveyance  to  Danamoor,  a  tenant  of 
Taft  was  In  posaession  of  the  east  half  of 
the  real  estate  so  conveyed  to  Taft,  Ck>n- 
Teyances  of  the  real  estate  here  in  contro- 
versy were  madetroni  Dansmour  to  Mitch- 
ell, from  Mitchell  to  Babcock,  and  from 
Babcock  to  defendant ;  each  of  the  deeds 
of  conveyance  being  dnly  recorded  at  or 
abont  the  time  of  making  it.  Each  of  the 
conveyances  was  made  upon  a  fall  consid- 
eration acfeaally  paid  by  each  purchaser. 
Neither  Taft,  Dunsmoor,  Mitchell,  Bab- 
cock, nor  defendant  had  any  notice  of  the 
defect  in  the  foreclosure  of  the  Hall  mort- 
gage, nor  of  any  adverse  claim,  notil  long 
after  be  bad  made  his  purchase  and  paid 
the  consideration  therefor;  and  each,  in 
making  his  purchase,  relied  on  the  appar- 
ently perfect  record  title  in  his  grantor, 
shown  by  the  records  in  the  ofDce  of  the 
register  of  deeds.  February  8, 1868,  said 
Britton  conveyed  to  said  Bansman  the 
undivided  balf  of  certain  lots,  including 
those  here  In  controversy,  in  said  Oak- 
land addition  to  Minneapolis,  and  the 
deed  was  recorded  July  1, 1869.  During 
tbe  year  18C0  the  value  of  the  120  acres  did 
not  exceed  f  90  per  acre,  the  total  being 
much  less  than  the  incumbrances  on  it; 
and  in  that  year  Bausman  and  Britton 
(we  state  it  in  the  words  of  the  court  be- 
low) "  abandoned  all  of  said  land  to  the 
Incumbrances  aforesaid  then  outstanding 
upon  and  against  tbe  same,  ""and  never 
thereafter  ezerdsed  any  act  of  ownership 
respecting  any  of  said  land,  nor  asserted 
any  claim  thereto,  norpaid  any  of  said  In- 
cumbrances, nor  any  Interest  thereon,  nor 
any  taxes,  on  said  land  till  the  year  1886. " 
For  tbe  taxee  for  the  years  from  1868  to 
186S  tbe  lands  were  at  tax-sales  declared 
forfeited  to  tbe  state,  and  In  tbe  latter 
year  the  auditor  of  the  county  assumed 
to  convey  the  lands  for  the  aggregate 
amount  of  the  taxes  and  eoats,  penalties, 
and  charges  to  one  Walker.  The  audl- 
tor'sdeed  was  recorded  September 22, 1806, 
but  ttom  defects  In  Its  recitals  It  was  void. 
Walker,  In  1866,  quitclaimed  to  Galnsha 
by  deed  recorded  December  22,1866;  and 
■lace  that  time  till  the  year  1886  the  taxes 
were  paid  by  Oalnsba  and  his  grantees, 
including  defendant.  Jacob  Bausman 
died  Intestate  in  1882,  and  whatever  title 
he  then  had  Is  held  by  plaintiffs.  The  real 
estate  Is  vacant. 

In  the  briefs  and  on  the  oral  argument 
much  space  was  given  to  discussing  the 
queation  whether  an  action  under  the 
statute  to  determine  adverse  claims  to 
real  estate  is  to  be  deemed  a  legal  action, 
and  tbe  Issnes  tried  and  determined  upon 
tbe  rules  and  principles  of  law,  or  an  equi- 
table action,  in  the  determination  of  which 
equitable  principles  are  to  be  applied. 
The  court  below  seems  to  have  acted  on 
tbe  latter  proposition.  Of  course,  in  a 
■tHetly  legal  action  involving  only  legal 
titles,  in  which  the  only  question  1h,  which 
party  has  the  legal  title,  no  such  condition 
to  tbe  relief  to  be  granted  as  was  imposed 
In  this  case  would  be  proper.  The  action 
is  anomalous.  No  such  action  could  be 
maintained  at  the  common  law ;  no  bill 
ta  equity  alleging  only  the  facts  necessary 


to  a  complaint  In  this  statutory  action 
could  be  supported.  The  statute  does  not 
Indicate  to  which  class  the  action  \a  to  be- 
long. Perhaps,  (though  we  do  not  decide 
the  point)  It  is  to  be  deemed  legal  or  equi- 
table, according  as  tbe  issnes  present  legal 
or  equitable  rights  or  titles  to  bu  deter- 
mluRd.  In  Morris  v.  McClary,  43  Minn. 
346,  6  N.  W.  Bep.  288.  where  legal  titles 
only  were  Involved,  it  was  spoken  of  as 
a  legal  action.  It  has  also  been  regarded 
as  equitable.  It  is  not  necessary  to  deter- 
mine what  its  character  is  in  this  instance, 
for  the  facts  found  make  out  a  defense 
equally  available  at  law  or  in  equity. 
The  plaintiffs  cannot  complain  that  the 
court  granted  them  relief  conditionally, 
which  it  ought  to  have  denied  In  toto. 
Upon  the  facts  found  the  court  ought  to 
have  decided  that  the  plaintlfie  were  es- 
topped from  asserting  their  title  against 
defendant.  The  estoppel  arises  from  the 
delay  of  plaintiffs  and  their  predecessors 
In  title  to  question  the  validity  of  the  fore- 
closure of  the  mortgage  to  Hall,  and  their 
permitting  to  remain  of  record  apparent- 
ly perfect  evidence  of  title  through  that 
mortgage  for  16  years  before  the  defend- 
ant purchased,  and  from  the  fraudulent  ' 
consequences  to  defendant  of  that  delay. 
If  they  are  now  i>ermltted  to  assail  the 
foreclosure.  Tbe  proposition  that  a  par- 
ty is  estopped  from  asserting  a  right  im- 
plies fault  on  his  part.  There  can  be  no 
estoppel  without  some  fault  of  the  party 
estopped.  If  tbe  estoppel  is  claimed  by 
reason  of  his  omission  to  do  some  act.  It 
must  appear  that  it  was  his  duty  In  equi- 
ty and  good  conscience  to  do  such  act, 
otherwise  bis  omission  is  not  a  fault.  In 
this  case  tbe  question  is,  was  it  the  duty 
of  plaintiffs'  predecessors.  If  they  were  not 
content  to  abide  by  the  attempt  to  foi-e- 
close  the  Hall  mortgage,  and  the  putting 
upon  record  evidence  of  apparently  perfect 
legal  title  through  that  mortgage,  to  in- 
terpose with  proper  diligence,  and  prevent 
innocent  third  persons  being  deceived 
thereby  to  their  prejudice?  The  api>el- 
lants  contend  that  It  was  not,  because 
that  attempt  wus  unauthorlaed  and  void. 
They  have  referred  to  a  vast  number  of 
decisions  as  bearing  on  the  question  of  es- 
toppel. In  very  many  of  these  the  ques- 
tion is  not  discussed  nor  alluded  to  at  all ; 
in  many  others,  what  we  regard  to  be  the 
controlling  consideration  in  this  case 
upon  the  owners'  duty  in  the  premises 
was  wanting.  No  case  cited  was  like  this. 
Many  cases,  of  which  Meley  v.  Ck)llin8, 41 
Cal.  668,  is  an  instance,  hold,wbat  we  sup- 
pose may  be  conceded  as  a  general  propo- 
sition, that  tbe  owner  of  land  is  under  no 
obligation  to  assail  a  hostile  title  assert- 
ed to  his  land.  Others,  of  which  Chandler 
V.  White,  84  ni.  486,  is  one,  hold,  what 
may  also  be  conceded,  that  the  owner  is 
under  no  obligation  to  proceed  against  a 
forged  deed  of  his  land,  placed  on  record, 
but  may  bide  bis  time,  trusting  to  his  legal 
title.  Some,  like  Requa  v.  Holmes,  26  N. 
Y.  888,  that  the  owner  Is  not  estopped  by 
a  decree  for  a  sale  and  a  sale  in  au  action 
to  which  he  is  not  a  party.  There  are 
others  to  tbe  effect  that,  where  a  deed 
was  stolen  from  the  grantor,  or  its  pos- 
session fraudulently  got  by  tbe  grantee. 
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or  the  grantee  had  altered  the  deed  so  afi 
to  make  it  void,  a  bona  Bde  purchaser 
was  In  no  better  condition  than  bis  Rran- 
tor.  Lea  ving  ont  ol  account  the  elementa 
of  ee top poi,  these  latter  cases  are  correct. 
tSome  authorities  seem  to  make  a  distinc- 
tion on  the  matter  of  estoppel  between  a 
deed  that  is  void  and  one  that  is  only 
vpidable,  holding  that  tlie  latter  may  and 
the  former  may  not  be  the  basis  of  estop- 
pel. In  Pence  ▼.  Arbuckle,  22  Minn.  417, 
we  refused  to  consider  whether  the  deed 
was  void,  holding  the  g^rantor  named  in 
It  estopped  to  deny  its  validity.  In  Mer- 
chant V.  Woods,  27  Minn.  398,7  N.  W.  Bep. 
826,  where  the  foreclosure  was  undoubted- 
ly void,  the  mortgage  having  been  paid, 
the  court,  on  page  401,  27  Minn.,  and  page 
828,  7  N.  W.  Rep.,  states  as  reasons,  in  ad- 
dition to  those  nnder  the  registry  law, 
why  the  mortgagor  should  not  prevail 
against  the  purchaser  at  the  mortgage 
sale,  the  exact  conditions  that  make  an 
estoppel,  though  the  opinion  does  not  call 
It  such. 

The  foreclosure  of  the  Hall  mortgage 
was  void  for  a  reason  not  disclosed  by  the 
record.  Notwithstandintr  its  invalidity, 
it  might  be  the  basis  of  estoppel  against 
the  owners  who  held  their  property  sub- 
ject to  the  mortgage ;  or  rather  they  mlgfa  t 
be  estopped  to  deny  its  validity.  Had 
they  expressly  affirmed  Its  validity  tn  one 
who  they  knew  was  about  to  purchase 
the  foreclosnre  title,  and  who,  relying  on 
such  representation,  and  not  knowing  the 
defect,  purchased  it,  they  would  not  be 
permitted  to  assert  theirtitle  against  him. 
This  would  be  so,  not  on  the  ground  that 
they  ratlBeil  the  void  act  or  proceeding, 
but  on  the  ground  that,  having  failed  to 
assert  their  title  against  it  when  honesty 
and  good  conscience  required  them  to  as- 
sert it  if  they  claimed  any,  they  would  be 
estopped  to  assert  it  to  the  prejudice  of 
the  one  thus  relying  on  their  representa- 
tion ;  and  this  would  be  so  whether  they 
knew  of  the  fact  rendering  the  foreclosnre 
void,  or  were  ignorant  of  It  through  their 
own  gross  neglect.  Silence  and  acquies- 
cence, when  good  faith  requires  a  person 
to  speak  or  to  act,  are,  in  the  matter  of 
estoppel,  equivalent  to  express  affirma- 
tion. 

Standing,  In  respect  to  the  property  and 
the  mortgage,  in  the  relation  that  they 
stood  in,  was  it  the  duty  of  the  owners 
Bausman  and  Britton,  if  they  intended  to 
protect  and  hold  their  title  against  the 
mortgage,  to  know  whether  an  attempt 
was  made  to  foreclose  it, and, if  bo,  wheth- 
er the  attempt  was  valid  or  voidable  or 
void,  and  seasonably  to  object  that  it  was 
voidable  or  void  by  proceedings  to  clear 
from  the  record  the  evidences  of  it?  If  the 
record  evidence  did  not  disclose  any  delect 
In  the  foreclosure,  but  made  an  apparently 
perfect  title  under  the  mortgage,  we  think 
It  was,  not  merely  because  they  were  own- 
ers of  the  land.  It  must  be  conceded  that 
an  owner  of  land  is  not  necessarily  bound 
to  clear  from  the  record  a  cloud  put  upon 
his  title  by  the  unauthorised  act  of  an- 
other. This  Is  so  where  be  has  done  noth- 
ing to  give  apparent  color  of  right  to  such 
act.  1m  BDch  cBse  the  owner  may,  if  he 
choose,  rest  on  bis  title,  and  wait  till  the 


adverse  title  U  asserted  agalnat  bim. 
That  would  be  so  in  the  case  of  a  forged 
deed  or  mortgage  placed  on  record,  to 
which  no  act  of  his  gave  suggestion  of  au- 
thenticity. In  this  case  the  evidence  of 
title  in  the  purchaser  at  the  attempted 
foreclosure  is  apparently  by  autbority  of 
the  authentic  mortgage  and  powerof  sale. 
They  gave  record  color  to  the  foreclosure, 
(though  it  was  void.)  But  for  them  the 
party  attempting  tbe  foreclosure  could 
have  done  notbing  to  aSect  the  title. 
They  made  the  void  proceedings,  and  the 
record  evidence  of  those  proceedings 
h«i8  the  apparent  eSect  to  pass  the  title 
of  the  mortgagor  and  those  claiming  un- 
der him.  In  otiier  words,  a  part  of  tbe 
record  which  appears  to  pass  the  title 
was  by  authority  of  the  mortgagor,  and 
the  remainder  was  apparently  so.  He 
was  bound  to  anticipate  that,  in  cane  of 
default,  an  attempt  migbt  be  made  to 
foreclose  under  tlie  power,  and  that  evi- 
dence of  what  was  done  might  be  placed 
on  record,  so  as  to  make  it  appear  that 
nnder  and  by  virtue  of  his  mortgage  and 
power  his  title  had  passed  to  the  purchaser 
at  the  attempted  foraclosure.  French  was 
the  owner  of  the  mortgage,  and  upon  bis 
death  his  administrator  bad  a  right  to  a 
foreclosure  under  the  power;  but  because 
there  was  no  formal  assignment  to  French 
the  administrator  could  not  foreclose  tn 
his  own  name.  The  legal  title  to  the 
power  was  in  Hail,  and,  on  his  death.  In 
his  executor  or  administrator;  but  It  was 
held  in  trust  for  French,  or  his  adminis- 
trator, who  could  require  the  party  hold- 
ing it  to  execute  it,  and  enforce  tbe  securi- 
ty, or  could  execute  it  himself  in  the  name 
of  such  party.  Bottineau  v.  Insurance 
Co..  31  Minn.  126, 16  N.  W.  Rep.  849;  Car- 
penter V.  Bank,  ante,  150,  (present  term.) 
But  by  reason  of  using  the  name  of  Hail, 
who  was  dead,  itiHtead  of  the  name  of  bis 
executor  or  administrator,  the  attempt  to 
foreclose,  though  made  by  an  anthorised 
person,  was  void.  Tbe  mortgagor  was 
not  bound  to  anticipate  that  Just  that 
mistake  would  be  made;  but  we  do  not 
think  it  Is  going  too  far  to  say  he 
was  bound  to  anticipate  that,  when  the 
attempt  to  foreclose  came  to  be  made,  be 
might  have  valid  objections  against  It; 
that  It  might  furuish  occasion  and  neces- 
sity for  him  to  act,  and  assert  and  main- 
tain his  title  against  it ;  and  that,  by  rea- 
son of  the  record  not  showing  any  sncb 
objection,  and  of  his  omission  beyond  a 
reasonable  time  to  make  objection  to  tbe 
foreclosure,  the  natural  inference  of  per- 
sons knowing  only  what  the  record  dis- 
closed, would  be  that  there  were  no  valid 
objections.  With  respect  to  the  mortgage 
as  a  lien  on  the  land  and  as  a  means  of 
passing  the  title,  Bausman  and  Britton 
stood  in  tbe  shoes  of  the  mortgagor,  as 
though  the  mortgage  had  been  theirs.  The 
rights  that  he  held,  and  the  duties  he  was 
under,  as  connected  with  the  title,  passed 
to  them.  Ignorance  of  the  fact  that  the 
foreclosure  bad  been  made.  If  excnsable, 
might  excuse  delay;  but  if  in  consequence 
of  their  abandonment  of  the  land,  and  ut- 
ter disregard  of  and  IndiBerence  to  what 
might  become  of  It,  would  not.  They  are 
to  be  charged  with  knowledge  of  whatever 
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reaaoTiably  diligent  attention  to  tbtir 
riKhts  would  have  brought  to  their  notice. 
In  "abandoning  the  laild  to  the  incum- 
brancea"  plalntllfB'  predeceesors  mast 
have  anderetood  and  expected  that  the 
power  of  Bale  would  be  exercised,  and  that 
the  records  might  show  that  their  title 
had  been  divested.  What  they  mast  have 
anticipated  actually  occurred,  and  by  rea- 
son of  It  the  rights  of  innocent  purchasers 
have  Intervened.  They  never  Intended  to 
redeem,  or  to  oppose  the  acquisition  of 
their  title  by  others  under  the  mortgage. 
If  they  bad  notice  of  the  apparently  vaUd 
record  title  derived  by  the  attempted  exer- 
ehie  of  the  power,  they  should  have  taken 
steps  to  clear  the  record,  by  which  inno- 
cent purchasers  were  likely  to  be  deceived ; 
or,  as  against  such  purchasers,  they  should 
now,  after  so  long,  be  deemed  estopped  to 
iSDj  the  validity  of  the  foreclosure.  If 
they  did  notacqulreknowledgeof  thefacts, 
their  Ignorance  is  due  to  their  Intention  to 
abandon  the  land  to  whomsoever  might 
acquire  it  under  the  mortgage,  to  their 
neglect,  not  only  of  their  own  rights,  but 
of  their  duty  to  the  state.  Presumably 
the  land  was  assessed,  as  it  shoald  have 
been,  in  the  names  ot  those  having  the  ap- 
parent record  title,  and  if  they  bad  attend- 
ed to  their  duty  to  pay  taxes  on  the  land 
they  would  have  discovered  the  facts. 
Bnch  being  the  cane,  notice  is  Imputable 
to  them.    Judgment  affirmed. 

Vandebbubgh,  J.,  took  no  part  In  this 
decision. 


CrrT  or  St.  PAin<  ▼.  Chkaqo,  M.  ft  St.  P. 
Bt.  Co. 

{Supreme  Court  of  iHnnetota.   Feb.  10, 1891.) 

Asvxiua  F0B8B8810K— RiSBTB  or  DiasBigOB— Con- 

yxTANci»— AcnoR  bt  Citt— IiiiaTi.noin. 

1.  ETldeooe  held  soffloient  to  sustain  the  flnd- 
Ings  of  fact. 

a.  A  disseisor  in  possession  has  an  interest 
in  the  land  which  he  may  transfer  with  the  pos- 
session to  another,  or  tniich  on  his  death  will 
pass  to  his  heir. 

8.  One  in  adverse  possession  of  land  may  pur- 
chase the  title  of  one  person  against  whom  he  is 
holding  adversely,  withoat  abandoning  his  ad- 
verse holding  as  to  the  title  of  another  person. 

i.  The  statutes  of  limitations  are,  under  seo- 
tion  13,  tit  a,  a  66,  Oen.  St.  1878,  and  the 
amendment  by  chapter  24,  (JSz.  Bess.)  Laws  1881, 
to  section  9B  of  said  title,  applicable  to  actions 
hrougfat  by  the  state  or  a  municipal  coiporation, 
whether  bronght  in  what  is  called  "a  sovereign 
capacitr, "  or  in  a  proprietary  capacity. 

B.  The  exceptions  to  the  mnnlnR  of  the  stat- 
ute of  limitations  contained  in  seotfon  IS  of  said 
title  do  not  apply  to  the  eases  speolfled  in  sec- 
tion 4,  but  onfy  to  cases  where  the  time  to  com- 
menoe  the  action  begins  to  mn  when  the  cause  of 
action  agsiiist  the  defendant  accrues,  tinder 
section  4  the  time  begias  to  run  at  the  time  of 
tlie  diaaeisin,  and  not  at  the  time  when  the  par- 
ticular defendant  might  have  been  sued,  and  con- 
tinnes  to  ran  while  the  disseisin  continues. 

&  And  as  the  disseisor,  or  his  sucoessor  in 
the  adverse  holding,  may  continue  the  adverse 
possession  by  his  tenants  or  agents,  againitwhom 
the  owner  may  have  Ms  action  to  recover  posses- 
sion, the  absence  from  the  state  of  such  dis- 
seisor or  his  sncoessor  does  not  interrupt  the  run- 
ning ef  the  time. 
(Syliabru  by  the  Court) 

Appeal  from    district    court.   Ramsey 
county;  Wilkin  and  Bbill,  Judges. 
v.48N.w.no.l — 2 


O.  E.  Bolm&a  and  H.J.  Horn,  for  appel- 
lant. W.  H.  JVorrfe  and  Flnndrau,  Squim 
Jb  Cutcbeoa,  {Hornce  B.  Bigelow,  &t 
counsel,)  for  respondent. 

GiLFiLLAN,  C.  J.  In  this  action  the 
plalntiti  alleges  that  it  \b  the  owner  of  the 
land  lying  between  a  line  running  from 
the  south  corner  of  lot  6,  along  the  south- 
erly line  of  blocks  8  and  4  of  Hopkins'  addi- 
tion to  St.  Paul,  to  the  westerly  line  ot 
Wacouta  street,  and  the  MlBBlSBlppl  river; 
and  also  that  said  land  is  a  public  levee, 
and  that  the  defendant  is  unlawfully  ob- 
structing the  levee  by  buildings  erected 
and  railroad  tracks  laid  thereon,  excluding 
the  plaintiff  and  the  public  therefrom, 
which  constitute  a  nuisance;  and  the  com- 
plaint asks  that  the  nuisance  be  abated, 
and  the  defendant  elected  from  the  land. 
The  answer  admits  possesgion  by  defend- 
ant of,  and  alleges  that  It  owns,  the  land 
described  in  the  complaint,  exceut  a  strip 
69  feet  in  width  along  the  southerly  line 
of  said  blocks,  and  that  it  and  its  prede- 
cessors have  been  In  the  continaons  ad- 
verse possession  thereof  for  more  than 
20  y^ars,  and  formally  pleads  the  statute 
of  limitations.  The  litigated  issues  in  the 
case  are  upon  the  adverse  possession. 
Upon  those  issues  It  is  Immaterial 
whether  the  action  is  one  to  abate  a  nui- 
sance, the  only  nuisance  consisting  in  de- 
fendant's possession  and  use  of  the  land, 
or  one  in  ejectment;  for,  if  defendant  has 
acquired  title  by  adverse  possession,  the 
action  cannot  be  maintained  in  either 
view.  The  cause  was  tried  without  a 
jury,  and  judgment  ordered  for  defendant, 
and  from  an  order  denying  Its  motion  for 
a  new  trial  the  plaintiff  appeals. 

The  court  did  not  state  in  its  findings 
the  specific  acts  or  facts  constituting 
color  or  claim  of  title  or  the  possession  of 
the  real  estate,  but  states  the  general  con- 
clusion of  fact:  "'That  the  defendant,  and 
those  from  and  under  whom  defendant 
claims  and  derives  title,  have  had  and 
maintained  actual,  open,  notorious,  and 
exclusive  possession  of  said  land  whereof 
defendant  is  now  in  possession  as  afore- 
said, continuously  and  uninterruptedly, 
for  more  than  twenty  years  laBt  past,  and 
from  a  time  more  than  twenty  years  piior 
to  the  commencement  of  this  action ;  and 
Uiat  such  possession  of  said  premises,  by 
said  defendant  and  those  from  and  under 
whom  defendaut  claims  and  derives  title, 
has  been  tbroashout  said  period,  and  all 
thereof,  adverse  to  any  and  all  other  per* 
son  or  persons  whatever,  and  under  claim 
and  color  of  title. "  Error  Is  assigned  up- 
on various  parts  of  this  general  finding, 
as  not  supported  by  the  evidence,  and  also 
upon  other  findings  of  fact  based  on  and 
necessarilyfollowing  upon  thefacts  above 
stated,  and  also  upon  others  not  mate- 
rial, if  the  facts  above  stated  are  sus- 
tained. We  shall  consider  only  the  facts 
which  the  court  might  well  find  from  the 
evidence,  going  to  make  up  the  general 
conclusion  of  fact  above  stated.  The  fol- 
lowing Is  a  sammary  o(  tbeessentlal  facte, 
which  the  court  might  find  from  the  evi- 
dence, and  which  we  assume  It  did  find. 
In  order  to  arrive  at  Its  general  condn- 
slon. 
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In  1864,  one  Hopkins,  being  the  owner  of 
theland  thus  platted,  executed  and  filed  the 
plat  of  Hopkins'  addition  to  St.  Panl. 
This  plat  is  two  blocks  in  width,  from 
eaal  to  west,  one  of  the  southern  tier  of 
blocks  extending  from  Broadway  to  Rosa- 
bel street,  the  other  from  Rosabel  street 
toWacouta  street.  Opposite  the  latter, 
across  Wacouta  street.  Is  block  20  of  the 
town  of  St.  Paul.  The  southerly  tier  of 
lots  in  each  of  these  three  blocks,  front 
southerly  or  towards  theMissiPsippi  river. 
Between  the  southerly  two  blocks  In  Hop- 
kins' addition  and  the  river  the  space  on 
the  plat  is  marked  "Levee,"  and  on  the 
plat  of  St.  Paul  the  space  between  said 
block  29  and  the  river  is  marked  "Land- 
ing. "  There  was  at  that  time,  and  for 
some  time  after,  a  sort  of  Island  or  bar, 
surrounded  by  water  when  the  river  was 
high,  extending  westerly  from  Broadway 
far  enough  to  lap  over  upon  a  part  of 
said  block  29,  and  which  covered  the 
front  of  some  of  the  south  fronting  lots  in 
said  block  29,  and  the  front  of  some,  if 
not  all,  of  the  south  tronting  lots  in  the 
two  blocks  in  Hopkins'  addition.  In  1866 
this  island  was  surveyed  by  the  United 
States  surveyor.  On  the  plat  of  the  sur- 
vey filed  in  the  office  of  the  surveyor  gen- 
eral it  was  designated  as"  Island  11, "  in  sec- 
tion 6,  township  28  N.,  of  range  22  W.  Had 
the  land  thus  surveyed  been  In  law  sepa- 
rate from  the  abutting  shore  land,  so  that 
the  United  States  might  have  disposed  of 
it,  after  having  sold  such  shore  land,  it 
would,  under  the  congressional  and  ter- 
ritorial land-grant  acts  of  1857,  have 
come,  as  land  ^  in  place, "  within  the  grant 
to  the  Minnesota  Pacific  Railroad  Com- 
pany. It  was  apparently,  upon  the  rec- 
ords of  the  land-offlce,  a  part  of  those 
grants,  and  in  1868  the  commissioner  of 
the  general  land-ofSce  certified  it  to  the 
state  as  land  passing  under  the  congres- 
sional grant.  In  1862  the  rightH  and  fran- 
chises. Including  the  land  grant  of  the 
Minnesota  &  Pacific  Railroad  Company, 
became  vested  in  the  St.  Paul  &  Pacific 
Railroad  Company,  and,  so  tar  as  affects 
the  issues  in  this  action,  they  passed  to  the 
First  Division  of  the  St.  Paul  &  Pacific 
Railroad  Company,  on  its  organization. 
In  1864.  Through  the  foreclosure,  in  1879, 
of  the  mortgages  of  the  latter  company, 
such  rights  and  franchises,  Including  the 
lands  and  railroad,  passed  to  the  St.  Paul, 
Minneapolis  &  Manitoba  Railway  Com- 
pany. In  1880  that  company  conveyed 
the  land  In  controversy  to  the  defendant, 
which  since  that  time  has  used  It  for  the 
pnrposes  of  Its  railroad.  The  land-grant 
acts  we  have  referred  to,  and  the  records 
of  the  survey  In  the  land-oflJce,  constitute 
color  of  title  in  the  Minnesota  *  Pacific 
Railroad  Company,  and  in  its  successors, 
as  its  rights  in  the  land  grant  passed  to 
each.  This  Is  the  claim  of  title  under 
which  adverse  possession  is  claimed,  and 
it  cannot  be  questioned  that  the  entry 
npou  "Island  11"  was  made  under  that 
claim.  The  entry  upon  the  land  under 
this  claim  of  title  was  In  1862.  In  that 
year  the  St.  Paul  &  Pacific  Railroad  Com- 
panv  entered  upon  the  Island,  and  laid  a 
track,  upon  trestle-work,  nearly  its  entire 
length  from  east  to   west,  constructed  a 


freight  house,  and  continued  to  ui 
In  connection  with,  and  as  part  of,  i 
road.  The  ground  was  low,  an( 
was  a  slough  between  the  island  < 
main-land,  and  that  company  com 
filling  with  earth  to  make  the  lane 
ble  for  its  use.  The  possession  pai 
the  First  Division  of  the  St.  Paul  & 
Railroad  Company  In  1864,  and  thi 
pany  continued  to  fill  and  build  f 
tracks  and  to  use  the  land,  The  e 
is  not  very  definite  as  to  the  exte 
actually  occupied,  but  we  think  i 
cient  to  justify  a  finding  that,  as  < 
the  beginning  of  1867,  that  compa 
practically  in  the  actual  possessloi; 
exclusion  of  any  other  possession 
land  here  in  controversy.  And  the 
poHsession  of  but  a  part  of  the  1an< 
under  color  of  record  title  to  the 
extended  the  possession  for  the  i 
of  adverse  holding  to  all  of  Itnoi 
actual  possession  of  some  other  per 
paper  or  record  color  of  title  Is,  of 
not  equivalent  to  actual  pos 
There  must  be  open,  notorious  poi 
of  such  a  character  as  to  be  notic 
owner  that  the  land  is  possessed  i 
claim  of  title  hostile  to  his  title, 
there  is  such  possession,  and  the  le 
sists  of  a  single  tract,  paper  color 
to  the  whole  tract  serves  to  de: 
limits  of  the  adverse  holding, 
owner  of  the  entire  tract  is  in  act 
session  of  a  part,  bis  possession  co: 
ively  extends  to  the  whole,  excep 
as  it  is  excluded  by  actual  adverse 
slon  in  another.  In  that  case  the 
holder's  possession  is  limited  to  \ 
actually  possesses,  and  is  not  exte 
construction.  And  sach  would 
effect  of  another  adverse  holdln 
daily  if  under  a  senior  paper  coloi 
to  the  whole.  No  one  had  title 
whole  island.  Most,  If  not  all,  th 
Hopkins'  addition,  and  the  lota 
29,  town  of  St.  Paul,,  fronting  the 
or  levee,  had  been  conveyed  by  t 
Inal  owners  to  different  person 
title  of  each  grantee  extended,  su 
the  public  right,  across  the  Ian 
levee  to  the  river,  and  the  actua 
slon  by  any  grantee  of  his  lot,  or  t 
of  It,  extended  constructively  to  t 
of  the  levee  or  landing  In  front  st 
snch  public  right.  Of  the  rllffercr 
tees  of  such  lots,  Mr.  Schurmel 
owned  two  of  such  lots  in  block 
the  only  one  who  appears  to  bavi 
actual  possession  of  any  part  uf 
The  part  of  the  island  fronting  h 
not  here  in  controversy.  His  lute 
the  westerly  end  of  the  Island.  T 
and  actual  possession  by  the  St. 
Pacific  Railroad  Company  and 
cessors  was  east  of  Scnurmeie 
Snch  possession  extended  to  and  i 
ited  by  that  line. 

To  this  apparent  adverse  poasei 
more  than  20  years  before  the  act 
menced,  divers  oblectlons  are  mad 
plaintiff.  These  objections  may  t 
{IS  follows:  (1)  The  posseBsion 
held  for  the  20  years  under  the  sai 
of  title.  (2)  There  was  not  ezclui 
session  for  that  period.  (8)  The 
title  under  which  the  entry  was  m 
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abandoned  before  the  end  of  the  20  years. 
(4)  There  wcus,  at  different  times  daring 
that  period,  recogn:iltion  of  tbe  right  or 
title  ol  the  city.  The  brealc  In  the  claim 
of  title  la  argned  to  have  taken  place 
upon  the  transfer  by  the  St.  Paul,  Min- 
neapollH  &  Manitoba  Railway  Company  to 
the  defendant.  Tbat  transfer,  bo  far  as 
relates  to  the  land  in  controversy,  was 
by  deed,  conveying  all  the  right,  title,  and 
interest  of  the  grantor  company.  The 
possession  passed  to  thegrantee  company 
at  the  time  of,  and  pursuant  to,  this  con- 
veyance. As  we  nnderstaud  the  argument 
tor  plaintiff,  it  is  that  tbe  only  apparent 
claim  of  title  the  grantee  company  relies 
on  is  this  deed.  It  is  true  the  defendant 
must  make  its  connection  v»ith  the  claim 
of  title  under  which  its  grantor  held 
through  tbe  deed.  The  deed  created  the 
privity  between  the  grantor  and  grantee 
essential  to  the  continuity  of  claim,  and 
possession  necessary  to  uphold  the  gran- 
tee's  possession  as  a  continuation  of  the 
original  disseisin.  There  is  no  principle 
in  the  law  relating  to  adverse  possession 
better  settled  than  that  a  disseisor  in  pos- 
session has  an  Interest  In  the  land  which 
he  may  transfer,  with  the  possession,  to 
another,  or  which  on  his  death  will  pass 
to  bis  heirs,  so  that  the  possessions  of  the 
original  disseisor,  and  his  heirs  or  his  suc- 
cessive grantees,  may  be  tacked  together. 
If  this  were  not  so,  the  adverse  possession 
could  be  maintained  only  by  the  party  en- 
tering under  claim  of  title,  and  would 
cease  upon  his  death,  or  his  transfer  of 
the  land,  or  of  his  interest  in  it,  to  an- 
other. Upon  this  deed  tbe  possession  of 
the  grantee  must  be  held  to  have  been  in 
maintenance  of  tbe  claim  of  title  under 
which  the  possession  passing  to  the  Rran- 
tee  had  been  held  by  the  grantor.  The 
transfer  made  no  break  in  the  continuity 
of  claim.  The  evidence  upon  which  it  is 
urged  there  was  not  exclusive  possession 
was  of  acts  of  user,  by  a  great  many  in- 
dividuals of  the  public,  with  vehicles  pass- 
ing along  and  over  a  part  of  tbe  laud  of 
which  defendant  and  its  predecessors 
claimed  to  bein  possession.  This  evidence 
was  not  such  as  to  require  a  finding  that 
such  oser  was  in  the  exercise  of  a  public 
right  In  tbe  land  superior  to,  or  independ- 
ent of,  the  possession  and  claim  of  defend- 
ant or  its  predecessors.  From  it  thecourt 
might  flnd.aBltmuBt  be  presumed  to  have 
done,  that  such  entries  upon  and  use  of 
tbe  land  were  merely  for  tbe  purpose  of 
transacting  business  with  the  railroad 
company  in  possession,  and  were  subor- 
dinate to  the  possession  of  such  company. 
The  abandonment  of  the  claim  of  title 
Is  urged, /}rBt,  from  these  facts:  In  1864, 
in  an  action  brought  by  Schnrmeier  as 
owner  of  lots  11  and  12,  block  29.  town  of 
St.  Paul,  against  the  St.  Paul  &  Pacific 
Kallroad  Company,  a  decree  was  entered 
enjoining  the  defendant,  in  short,  from 
occnpylng  or  using  the  part  of  the  landing 
in  front  of  these  lots,  or  in  any  way  ob- 
■tmcting  or  Impeding  the  public  nse 
thereof.  It  operated.  In  effect,  to  evict  the 
defendant  in  that  action  from  that  part 
of  Mand  11  in  front  of  those  lots.  It  may 
be  assumed  that  the  court  in  that  action 
decided  adversely  to   the  defendant  its 


claim  of  title  to  the  Island.  This  plaintiff 
was  not  a  party  to  tbat  action,  nor  is  it 
In  privity  with  any  party.  Tbe  decree  af- 
fected only  the  parties.  There  was  noth- 
ing in  It  to  prevent  the  defendant  con- 
tinuing in  possession  of  the  remainder  of 
the  island  under  its  claim  of  title  to  it,  and 
there  is  nothing  showing  that  it  did  not 
so  continue  in  possession.  There  was  evi- 
dence of  negotiations  and  conversations, 
prior  to  the  final  Judgment  In  the  Schnr- 
meier Case,  between  officers  of  the  First 
Division  Company  and  officers  of  the  plain- 
tiff, which  it  is  claimed  show  an  under- 
standing that  the  railroad  company 
would, in  respect  to  its  claim  tootberparta 
of  the  island,  abide  the  decision  in  tbat  case: 
and  also  of  similar  conversations  after 
the  final  decision  in  favor  of  Schnrmeier, 
which  it  is  claimed  show  that,  as  a  con- 
sequence of  that  decision,  the  railroad 
company  did  abandon  its  claim  of  title. 
No  corporate  action  tending  to  show  such 
abandonment  was  proved.  The  negoti- 
ations and  conversations  shown  were  of 
BO  vague  and  indefinite  a  character  that, 
even  conceding  the  officers  could  bind 
their  respective  corporations,  the  court 
below  was  Justified  in  finding  that  they 
did  not  establish  any  such  onderstanding 
or  any  abandonment  in  fact.  The  aban- 
donment is  claimed,  aecondly,  from  tbe 
fact  that  the  railroad  company  acquired, 
by  purchase  or  condemnation,  the  title  to 
the  lots  In  Hopkins' addition  and  block  29, 
town  of  St.  Paul,  fronting  on  tbe  levee  or 
landing;  and  It  is  argned  tbat,  by  ac- 
quiring the  legal  title,  the  company  chose 
to  rely  on  tbat  rather  than  on  its  previ- 
ous claim  of  title.  Had  the  company  by 
those  condemnations  and  purchases  ac- 
quired all  tbe  titles,  or  claims  of  title, 
against  which  it  was  holding  adversely, 
there  might  be  something  in  the  proposi- 
tion. But  it  was  holding  adversely,  not 
only  to  the  titles  of  the  owners  of  such 
lots,  but  aJso  to  tbe  title  or  claim  of  tbe 
city  to  the  land  as  a  public  levee  under 
tbe  dedication  claimed  to  have  been  made 
by  the  original  owner;  and  this  title  or 
claim  of  the  city  was  not  taken  to  the 
company,  nor  affected  In  any  way,  by  the 
purchases  or  condemnations  of  the  lots. 
There  can  be  no  question  tbat  where  dif- 
ferent persons  have  true  titles  to  different 
interests  in  land,  and  the  land  is  held  ad- 
versely to  all  of  them,  tbe  disseisor  may 
take  tbe  title  of  one  of  such  persons  with- 
out abandoning  bis  claim  as  against  tbe 
othsr.    Northrop  v.  Wright,  7  Hill,  476. 

The  only  other  act,  claimed  to  be  a  rec- 
ognition of  the  public  right  in  tbe  land  In 
controversy  as  a  levee,  which  we  tblnk 
requires  special  mention,  was  as  follows: 
In  1879  there  was  presented  tothecommon 
conncil  of  the  plaintiff  a  petition  signed, 
"Jas.  J.  Hill,  for  the  St.  Paul,  Minneapolis 
and  Manitoba  Railway,"  and  "The St. 
Paul  Union  Depot  Company,  by  A.  B. 
Stickney,  President, "  asking  for  the  vaca- 
tion of  designated  parts  of  Wacouta ,  Rosa- 
bel, Broadway,  the  public  levee.  Pine, 
OUve,  John,  Locust,  WUlius,  Nelil,  Kitt- 
son, Conway,  and  Water  streets.  The 
portion  of  the  public  levee  asked  to  be 
vacated  was  described  as  "  the  north-west 
portion  of  tbe  same,  extending  from  the 
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north-west  side  of  Sibley  street  to  the 
north-east  side  ot  Broadway,  belnic  a 
width  or  26  feet  opposite  to  and  adjoining 
block  29,  St.  Paul,  and  of  a  width  of  64  feet 
opposite  to  and  adjoining  blocks  S  and  4, 
In  Hopkins'  addition  to  St.  Paul."  The 
part  so  asked  to  be  yacated  does  not  in- 
dndethe  land  here  in  controversy,  but,  it 
the  part  so  described  was  public  levee,  it 
would  necessarily  follow  that  the  land 
here  In  controversy  was  also.  The  vaca- 
tion was  asked  to  enable  the  Union  Depot 
Company  to  construct  a  union  depot,  and 
secure  railroad  track  communication.  Up- 
on this  petition  a  part  of  each  of  the 
streets  named,  though  n»t  bo  much  as  was 
asked  for,  and  a  part  of  the  levee,  though 
not  so  much  as  asked  tor,  were  vacated. 
Assuming  that  Mr.  Hill  had  authority  to 
act  in  the  premises  for  the  St.  Paul,  Minne- 
apolis &  Manitoba  Railway  Company,  It 
Is  indisputable  that  the  petition  was  on 
Its  face  a  recogrnition  of  the  right  ot  the 
public  and  the  plaintin  in  the  premises  In 
controversy,  and  that  the  claim  and  pos- 
sesRlon  ot  the  railway  company  were  sub- 
ordinate to  that  right.  The  court  below, 
admitted,  against  plaintiff's  objection, 
the  testimony  ot  Mr.  Ulll  to  the  eHect  that, 
when  signing  the  petition,  he  understood 
It  to  be  an  application  to  vacate  only  the 
streets  east  of  Sibley  street,  and  that  he 
did  not  know  it  alluded  to  any  levee  east 
of  Sibley  street;  and  we  mnst  assume  the 
court  found  such  to  be  the  tact.  Treating 
the  language  ot  the  petition  as  meniy  a 
written  admission,  as  merely  evidence 
that  the  railway  company  recognised  the 
public  right,  we  think  It  open  to  the  ex- 
planation that  it  was  not  intended  as 
snch;  that  the  petition  was  signed  In  Ig- 
norance that  the  language  was  in  It.  Had 
the  petition  not  been  acted  on,  had  the 
council  thrown  it  into  the  waste  basket  or 
merely  put  It  into  a  pigeon-hole,  we  think 
this  proposition  would  not  have  been 
questioned.  But  the  council  having  acted 
on  the  petition,  and  granted  It,  in  part  at 
least,  the  question  arises,  can  the  signers 
of  the  petition  be  heard  to  say  that  they 
did  not  mean  all  Its  terms  Import?  that 
any  particular  thing  stated  in  it  was  in 
through  error  and  inadvertence,  so  as  not 
to  express  their  real  Intention?  It  they 
cannot,  it  roust  be  upon  the  princii)le  of 
estoppel.  If  the  council  were  induced  by 
the  apparent  recognition  of  Its  rights  In 
the  land  as  a  levee,  by  the  terms  ot  the 
petition,  to  vacate  the  part  of  the  levee  or 
streets  vacated;  If  that  apparent  recogni- 
tion was  any  partot  the  consideration  fur 
Its  surrender  of  the  municipal  and  public 
rights;  It  but  for  that  apparent  recogni- 
tion the  council  would  not  have  granted 
the  petition  as  fully  asltdld,— then,on  the 
plainest  principles  of  estoppel,  the  signers 
of  the  petition  are  bound  by  Its  fair  import 
as  expressing  their  actual  intention. 

We  do  not  think  there  is  anything  in  the 
petition,  or  In  the  resolution  granting  it, 
or  In  the  circumstances  under  which  the 
petition  was  made  and  the  resolution 
passed,  showing  that  any  supposed  rec- 
ognition of  the  rights  of  the  city  and  pub- 
lic, in  the  parts  ot  the  streets  and  levee 
not  vacated.  Induced  in  any  degree  the  ac- 

Mi  ot  the  council,  or  was  had  in  mind  at 


all  with  reference  to  that  action.  A. 
and  entirely  adequate  motive  appe 
the  action  ot  the  council,  to-wlt,  the  i 
to  secure  for  the  city  and  Its  inhal 
the  advantag:e8  expected  to  be  < 
from  the  Union  Depot.  And  we 
find  any  other  evidence  in  the  case 
Ing  the  conclusion  that  the  counc 
in  any  way  influenced  by  the  ap 
recognition  in  the  petition.  Thei 
therefore  no  reason  why  the  cour 
not  And  the  language  of  the  petitla 
cleutly  explained  to  do  away  with 
parent  effect,  as  a  recognition  ot  tli 
of  the  public  and  the  plaintiff.  Tli 
tar  as  we  deem  It  proper,  in  an  oplo 
go  into  the  questions  of  fact. 

The  plaintiff  makes  these  propo 
of  law :  The  defense  ot  ad  verse  pos 
or  the  statute  ot  limltationBlsunav 
In  law.  The  defendant,  being  a 
corporation,  cannot  plead  or  ht 
benefit  ot  the  statute  ot  limitationi 
first  ot  these  propositions  is  bused 
rule  that  statutes  ot  limitations  i 
bar  the  sta  te  unless  there  la  an  i 
provision  or  necessary  Implication 
effect,  which  rule,  so  far  as  it  still 
applies  to  municipal  corporatioui 
acting  as  agencies  ot  the  state, 
which,  for  that  purpose,  part  ot  the 
eign  power  of  the  state  has  been  c< 
ted.  This  rule  and  its  appllca  tion  h 
argued  at  great  length,  and  a  gree 
ber  of  authorities  have  been  clttnl.sl 
great  diversity  ot  decision  and  rem 
and  nice  distinctions  between  ■• 
brought  in  a  sovereign  capacity  an 
brought  in  a  proprietary  capacit: 
great  learning  and  ingenuity  disph 
those  authorities  may  be  curious,  i 
usefulness  otthe  cases  and  text-boo 
as  guides  has  been  mainly  doneawi 
by  the  statutes.  The  g;eneral  stti 
limitations  (sections  3-11,  Inclusivt 
c.  66,  Oen.  St.  1878)  seems,  and  w 
doubtedly  intended,  to  Include  eve 
ot  an  action  brought  by  a  private 
Section  12  provides:  "The  limitati( 
i>cribed  In  this  chapter  for  the  con; 
ment  of  actions  shall  apply  to  tli 
actions  when  brought  in  the  nam< 
state,  or  In  the  name  of  any  ofi 
otherwise,  for  the  benefit  ot  the  s 
the  same  manner  as  to  actions  b 
by  citizens. "  This  would  clearly  co 
case  of  an  action  by  a  municipal  cc 
tlon  as  an  agency  of  the  state,  but  f( 
purpose,  perhaps  to  rentier  doubt 
sible,  chapter  24.  (Ex.  Sess.)  Law 
amended  the  title,  by  adding  to  sec 
"that  all  the  provisions  ot  this  titli 
the  time  ot  the  commencement  ot  c 
tlons,  shall  apply  to  municipal  i 
other  corporations  with  like  pow 
effect  as  the  same  applies  to  nutui 
sons."  There  is  no  distinction  sug 
in  eitberol  these  statutes,  betwi-eu  . 
brought  as  "sovereign"  or  In  a  ( 
mental  capacity,  and  those  brou 
"proprietary"  or  such  as  a  private 
might  bring  for  the  same  or  a  simii 
pose.  To  hold  that  it  was  the  in 
to  make  or  preserve  such  a  dlstincl 
as  to  exclude  from  the  operation 
statutes  any  actions.  In  whatever 
ity  the  right  involved  may  be  ci 
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wonld  be  applying  a  strict  rnle  of  con- 
BtnictloD,  contrary  to  tbe  rule  that  stat- 
ntes  of  limitation,  beingstatutes of  repose, 
are  to  be  liberally  construed  so  bh  to 
effectuate  the  intention  of  the  legislature. 
As  said  in  County  of  Redwood  r.  Winona 
&  St.  P.  Land  Co.,  40  Minn.  612.  41  N.  W. 
Rep.  46.5,  42  N.  W.  Rep.  473:  "The  legisla- 
ture having  adopted  tbe  policy  of  making 
the  statutes  of  limitation  applicable  to 
the  state,  we  onght  to  give  them  as  liberal 
constmction  against  the  state  as  against 
citizens. "  The  statute  was  held  to  apply 
to  that  case,  though  the  action  was 
brought  In  a  sovereign,  rather  than  pro- 
prietary, capacity.  It  was  to  enforce  the 
payment  of  taxes.  There  is  no  power 
more  distinctively  sovereign  and  govern- 
nipntal  than  that  of  levying  and  enforcing 
payment  of  taxes. 

The  considerations  of  policy  and  Justice, 
fumisbing  tbe  reasons  for  limiting  the 
times  within  which  actions  may  be 
brought  by  private  persons,  apply  with 
equal  force  to  the  bringing  of  actions  by 
thestateora  municlpalcnrporatlon;  with 
eqnal  force  when  brought  to  assert  what 
is  denominated  a  "sovereign"  right,— 
that  Is,  a  rigbt  which  the  state  alone,  or 
some  of  Its  governmental  agencies,  can 
possess,— as  when  brough  t  to  assert  a  right 
snob  as  a  private  person  may  possess. 
The  legislature  recognised  this  in  passing 
the  HtatntM  we  have  quoted.  Those 
statutes  settle  the  question  that  in  all  ac- 
tions, or  proceedings  in  the  nature  of  ac- 
tions, by  the  state  or  municipal  corpora- 
tions, the  limitation  prescribed  for  similar 
or  analogous  actions  by  private  persons 
shall  apply. 

The  proposition  that  a  foreign  corpora- 
tion cannot  plead  or  have  the  benefit  of 
tbe  statute  of  limitations  is  based  on  tbe 
proposition  that  such  a  corporation  is  ont 
of  the  state,  and  comes  within  the  pro- 
vision of  section  15,  c.  86,  Oen.  St.  1878, 
that  "If,  when  the  cause  of  action  accrues 
against  a  person,  be  Is  out  of  the  state,  the 
action  may  be  commenced  within  tbe 
times  herein  limited  after  his  return  to 
the  state,  and  if,  after  the  cause  of  action 
accrues,  he  departs  from  and  resides  ont 
of  the  state,  the  time  of  his  absence  is  not 
part  of  tbe  time  limited  for  the  commence- 
ment of  the  action. "  Section4of  thecbap- 
ter  is  the  one  limiting  the  commencement 
of  actions  to  recover  real  estate :  "  No  ac- 
tion for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof, 
shall  be  maintained,  unless  it  appears 
that  tne  plaintiff,  his  ancestor,  predeces- 
sor, or  grantor,  was  seised  or  possessed 
of  the  premises  in  question  within 
twenty  years  before  the  commencement  of 
the  action."  It  might  be  suggested  that 
tbe  defendant  does  not  come  within  tbe 
terms  of  section  15;  for  the  time  to  com- 
mence the  action  did  not  begin  to  run  at 
tbe  time  of  defendant's  entry  on  that  land, 
but  at  the  time  of  the  disseisin  of  plain- 
tiff, and  had  been  running  for  years  before 
I  an  action  could  have  been  brought  against 
[  this  particolar  defendant.  The  time  is 
not  to  be  measured  from  tbe  tkne  when 
this  action  against  this  defendant  might 
have  been  brought,  but  from  the  time 
when  the  disoeiain  commenced.  And  the 


absence  of  this  defendant  from  the  state 
at  that  time  in  no  way  affected  the  com- 
mencement of  the  time  limited.  The  cases 
intended  In  the  flrst  clause  of  section  15 
are  those  where  the  time  limited  begins  to 
run  when  the  cause  of  action  against 
the  defendant  sued  accrues.  And  if  it  be 
true  that  a  corporation  created  under  the 
laws  of  another  state,  but  authorised  by 
the  laws  of  this  state  to  transact  Its  busi- 
ness w!tblnit,andhavlng  officers  or  agents 
within  tbe  state,  upon  whom  process  to 
commence  actions  against  it  may  be 
served,  Is,  within  the  meaning  of  section 
16,  to  be  deemed  all  the  time  out  of  the 
state,  then  the  defendant  does  not  come 
within  the  second  clause  of  thesecUon; 
for  never  having  been  in,  it  could  not  de- 
part from,  the  state.  The  mere  theoret- 
ical domicile  of  a  corporation  In  another 
state, by  reason  of  its  having  been  created 
under  the  laws  of  such  state,  does  not 
make  it  out  of  the  state,  any  more  than 
does  the  theoretical  domicile  of  a  natural 
person  make  him  out  of  the  state,  where 
it  Is  practically  within  the  state  for  all 
tbe  purposes  of  its  courts  acquiring  full 
and  complete  Jurisdiction  over  it.  Tbe 
purpose  of  the  statute  of  limitations  in 
allowing  speclflcd  times  for  commencing 
actions,  and  in  making  exceptions  to  tbe 
running  of  such  times,  is  a  practical  one. 
It  is  to  give  to  plaintiff  what  the  legisla-  J 
ture  deemed  a  reasonable  opportunity  to  ,f 
seek  a  remedy.  No  mere  theoretical  ab- 
sence from,  the  state,  not  preventing  In  any 
way  a  fnll  and  complete  remedy  for  the 
times  specified,  can  have  been  intended  by 
section  15.  But  we  will  put  onr  decision 
on  the  broader  ground  that,  whether  the 
action  be  against  a  corporation  or  nat- 
ural person,  the  exceptions  contained  in 
section  15  do  not  apply  to  the  time  lim- 
ited in  section  4,  but  only  to  those  actions 
where  the  time  begins  to  run  when  tbe 
cause  of  action  against  the  defendant 
arises.  Where  land  is  held  adverstiy  there 
may  be  20  successive  possessors,  each 
in  privity  with  his  predecessors,  so  that 
each  may  tack  to  the  time  of  his  own  pos- 
session the  tinie  of  poB8»«sion  of  all  those 
preceding  him.  IF  an  action  be  brought 
against  any  one  of  the  possessors  after 
tbe  flrst,  the  time  is  not  -  ti>  be  counted 
from  his  entry,— from  the  time  when  the 
plaintltf  night  have  sued  him, — but  from 
the  time  of  the  first  entry.  That  entry, 
being  under  claim  of  title  hostile  to  that 
of  the  owner.  Is  a  disseisin  of  the  owner, 
and  that  disseisin  continues  so  long  as  the 
hostile  entry  and  possession  is  main- 
tained, and  if  continued  for  20  years  tbe 
remedy  of  tbe  owner  is  gone;  the  adverse 
holder  becomes  practically  the  owner  of 
the  land.  Land  may  be  held  adversely 
throngb  the  tenants  or  agents  of  the  dis- 
seisor. It  Is  not  necessary  that  he  should  be 
personally  in  possession,  nor  is  it  necessary 
that  he  should  he  within  the  state^so 
that  process  may  bo  served  ou  him-^'Tt  is  ^ 
necessary,  to  constitute  adverse  posses- 
sion, that  there  be  at  all  times  some  per- 
son In  an  action  against  whom  tbe  real 
owner  may  recover  the  possession  of  the 
land.  If  the  disseisor  be  in  possession  by 
tenants  or  agents,  the  owner  may  recover 
tbe  possession  from  them,  and  thus  break 
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the  dlaaelBln,  terminate  the  advene  pod- 
eesaion,  and  reinstate  bU  own  eeiain. 
From  the  nature  and  requisites  ot  ad- 
verse possession  the  owner  has  always, 
during  the  20  years,  a  remedy  against  it, 
whether  be  be  able  to  bring  an  action 
•gainst  the  disseisor  in  person  or  not. 
So  that  absence  of  the  disseisor  from  the 
state  does  not  necessarily  interrupt  the 
disseisin.    Order  affirmed. 

Vandbbbuhqh,  J.,  took  no  part  in  this 
decision. 


Bt.  FAtn.,  M.  ft  H.  Rt.  Oo.  v.  Citt  at  IIimnAP- 
ous. 

(Supreme  Court  of  ilfinnesota.    Feb.  IS,  IWl.) 

Appeal  from  district  conrt,  Hennepin  ooonty; 
BiCKS,  Judge. 

Benicm  <jfc  JRoberto,  for  appellant  BoZtert  H. 
RukM,  forrespondent. 

Oiunxur,  C.  J.  This  case  Is  controlled  by 
the  decision  In  City  of  Bt  Fanl  v.  Railway  Co., 
ante,  17,  upon  the  application  of  the  statutes  of 
limitations  to  actions  brought  by  municipal  cor- 
porations, (Just  filed.)    Order  reversed. 


BiCKKT  T.  STCWABT. 

(Supreme  Court  of  lUinmesota.   Feb.  M,  1891.) 
Sals— Dblttebt. 
Brldenoe  Tkeld  soffldent  to  establish  a  com- 
pleted sale  of  chattels,  and  to  sustain  the  findings 
•ad  decisimi  ot  the  trial  court 
(SyVUanu  bv  tTM  C<mrt.) 

Appeal  from  municipal  conrt  ot  Minne- 
apolis; Mabonbt,  Judg^e. 

Albert  H.  HhII,  for  appellant.  Cobb  A 
Wheelwright,  tor  respondent. 

Per  Curiam.  This  action  is  brought  to 
recover  the  price  of  a  quantity  of  wall-pa- 
per  alleged  to  have  been  sold  and  delivered 
to  the  defendant  by  plaintiff.  There  are 
no  questions  of  Importance  in  the  case 
other  than  questions  of  fact,  and  these 
we  think  are  disposed  of  finally  by  the  de- 
termination thereof  by  the  trial  court,  up- 
on evidence  which  must  be  deemed,  suffi- 
cient to  support  the  same.  Assuming  the 
truth  ot  the  evidence  introduced  in  plain- 
tiff's behalf,  it  tends  to  show  that  defend- 
ant called  at  plaintiff's  place  of  business 
with  one  Bailey,  a  paper-hanger,  examined 
goods  and  prices,  and  selected  such  as  he 
wanted.ezpressedhimselfeatlsfled  with  the 
prices,  gave  Instructions  as  to  the  quanti- 
ty be  required,  and  said  that  he  would 
send  Bailey  around  to  get  the  paper;  that 
the  paper  was  accordingly  delivered  to 
Bailey  the  next  morning,  who  called  for 
the  same,  and  took  it  to  the  defendant's 
premises,  where  be  was  engaged  in  his 
employ,  and  where  It  remained  several 
days.  Defendant  afterwards  refused  to 
allow  it  to  be  used,  or  to  pay  for  it.  The 
selection  of  this  paper  by  defendant,  and 
itH  delivery  according  to  his  directions  to 
his  agent,  who  accepted  and  took  the 
same  away,  constitute  a  completed  sale 
at  the  stipulated  prices.  We  discover  no 
error  In  the  rulings  of  the  court  in  the  re- 
ception of  evidence  in  the  case.  Order 
affirmed. 


Gantlon  t.  Babtbrm  Bt.  Oo.  or  Mdtnb- 

SOTA. 

(Supreme  Court  of  Snnnetota.     Uardi  t,  180L) 

FiBSS  BST  BT  LoCOMOTiyBS — PaXSUMFTIOX  OF 

Nkouoehcb— Evinxxcs. 

1.  In  an  action  to  recover  for  property  de- 
stroyed by  a  fire  set  bv  a  railroad  locomotive,  a 
verdict  involving  a  finding  of  negliEsnce  in  the 
operation  of  the  locomotive  sostained,  in  view  of 
the  statatorr-  presumption  of  negligenoe,  and  the 
failure  to  snow  whetner  the  dampers,  10  inobes 
wide  and  4  feet  long,  at  the  front  and  rear  ot  the 
ash-pan  beneath  the  flie-box,  or  either  of  them, 
were  closed. 

8.  Clroumstanoes  may  Justify  a  Jury  in  disbe- 
lieving witnesses  whose  testimony  is  not  directly 
contradicted. 

8.  The  liability  of  a  railroad  oompany  for  its 
negligence  in  such  oases  is  not  afteoted  by  the 
fSct  that  it  operates  its  Irains  over  a  road  leased 
fhnn  another  company. 

i.  Evidence  that  there  was  combustible  ma- 
terial on  the  right  of  way  might  be  shown  as 
bearing  upon  the  degree  of  care  necessary  in  op- 
erating the  locomotive. 
(ayUabus  by  the  CourU) 

Appeal  from  district  court,  Sherburne 
county;  Seablb,  Judge. 

James  Spencer  and  M.  D.  Ororer,  tor 
appellant.    D.  W,  Braeksrt,  tor  respond- 

Dickinson,  J.  This  action  Is  for  the  re- 
covery of  the  value  of  a  dwelling-hoUHe 
and  the  contents  destroyed  by  a  fire 
which,  as  the  evidence  showed,  started  in 
dry  grass  on  the  railroad  right  of  way  lib- 
mediately  after  the  passage  of  a  train  of 
cars  of  the  defendant,  and  ran  along  the 
ground  through  dry  grass  to  the  bouse. 
The  house  stood  36  feet  from  the  railroad 
land,  and  86  feet  from  the  tracks.  Ac- 
cepting It  as  a  fact  that  the  fire  was  caused 
by  sparks  or  coals  from  the  locomotive, 
we  are  to  decide  whether  the  evidence  on 
the  part  of  the  defendant  so  satisfactorily 
disproved  the  statutory  presumption  of 
negligence  that  the  verdict,  resting  upon 
the  ground  of  negligence,  cannot  stand. 
The  allegations  in  the  pleadings  are  such 
that  the  Issue  must  be  deemed  to  embrace 
not  merely  the  question  as  to  whether  the 
locomotive  was  properly  constructed,  ond 
in  good  order,  as  respects  the  parts  from 
which  fire  may  escape,  but  whether  it  was 
operated  with  due  care.  The  former 
branch  of  the  question  of  negligenoe  may 
be  dismissed  without  particular  consider- 
ation ;  for  we  are  of  the  opinion  that  upon 
the  latter  the  statutory  presumption  ot 
negligence  was  notso  far  overcome  that  the 
verdict  may  not  stand.  It  appears  that 
the  ash-pan  under  the  fire-box,  and  into 
which  fire  and  cinders  fall  from  the  fire- 
box, was  provided  with  dampers,  both  in 
trout  and  rear,  to  be  opened  or  closed  at 
will.  These  dampers  were  10  inches  deep 
and  4  feet  long.  It  seems  to  be  apparent 
that,  if  these  were  both  open  when  the 
locomotive  was  in  rapid  motion,  a  strong 
current  of  air  would  sweep  through  the 
ash-pan,  and  probably  carry  with  it  burn- 
ing coal  falling  from  the  fire-box.  There 
was  no  evidence  that  It  was  necessary 
that  these  sboulo  both  be  open,  nor 
whether  they  were  open  or  closed  when 
this  fire  was  set.  As  the  burden  rested  up- 
on the  defendant  to  disprove  negligence  in 
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'th«  condition  and  operation  of  this  loco- 
motive, tbe  case  was  such  as  to  obviously 
call  for  affirmative  proof  as  to  whether 
both  of  these  dampers  were  open,  and,  if 
-BO,  whether  this  was  necessary ;  and  in 
the  absence  ot  such  proof  the  jury  were 
Jnatlfled  by  the  statute  in  referring  the 
origin  ot  the  Are  to  the  negligence  of  the 
defendant  in  this  particular.  The  evi- 
dence to  rebutnegligencemustbe  as  broad 
4W  tbe  presumption  to  which  it  is  opposed. 
Karsen  v.  Railway  Co.,  29  Minn.  12, 11  N. 
W.  Hep.  122;  Hoffman  v.  Hallway  Co.,  43 
Minn.  334,  46  N.  W.  Rep.  608.  The  testl- 
mony  of  the  engineer  (after  referring  par- 
tlcalarly  to  other  matters  than  the  damp- 
ers) that  he  managed  the  engine  in  a  care- 
ful and  proper  manner  was  too  general  to 
compel  tbe  conclusion  that  the  dampers 
•were  not  open.  Even  If  that  statement  of 
the  witness  is  not  to  be  deemed  a  mere 
conclusion  of  his  own  from  facts  not  dis- 
closed, it  is  left  In  doubt  whether  be  re- 
ferred to  or  had  In  mind  the  condition  of 
tbe  dampers ;  and  it  does  not  even  appear 
that  he  Icnew,  or  naturally  would  know, 
whether  they  were  both  open  at  the  time 
to  which  tbe  inquiry  relates. 

Tbe  defendants  excepted  to  a  part  of 
^he  charge  in  which  the  court  instructed 
-the  Jury  that  they  were  not  necessarily 
bound  to  accept  as  conclusive  the  state- 
mmtB  of  a  witness  that  the  engine  was  in 
good  order,  or  carefully  or  skillfull;  oper- 
ated, altbOQgta  there  was  no  direct  evi- 
dence contradicting  these  statements.  The 
court  added,  in  tblslmmediateconnection, 
that  tbe  jury  staonld  consider  all  the 
facts  and  clrcomstances  in  evidence  bear- 
ing npon  tbe  condition  and  mode  of  oper- 
ating tbe  engine,  and  npon  the  accuracy 
of  tbe  witnesses.  There  was  no  error  in 
this.  Substantially  the  same  language 
was  used  to  express  a  general  proposition 
of  law  in  both  ot  tbe  cases  above  cited.  Of 
coarse,  it  Is  not  to  be  taken  as  meaning 
that  In  no  such  case  are  tbe  Jury  bound 
to  aeoept  as  true  the  uncontradicted  testi- 
mony of  witnesses,  given  with  apparent 
candor  and  truthtulness,  and  unopposed 
by  drcnmstances  impairing  its  credibility. 
DaJy  V.  Railway  Co.,  48  Minn.  819,  46  N. 
W.  Bep.  611. 

Evidence  that  there  was  combustible 
material  on  tbe  right  of  wayr-dry  grass — 
waa  proper;  for  that  might  be  taken  into 
consideration  in  measuring  tbe  degree  of 
care  necessary  to  be  exercised  in  oper- 
ating tbe  engine. 

The  liability  of  tbe  defendant  for  its  own 
-negllg^ence  was  not  affected  by  the  fact 
tbat  it  was  operating  its  trains  over  this 
■road  under  a  lease  or  contract.  Order 
-affirmed. 


LoTELL.  v.  Sekback  et  aJ. 

{Supreme  Court  of  Mtnnetota.    Harch  S,  1891.) 

CoaBTRVnoNAi.  Law— Rbuoval  of  Paufebs. 

1.  The  statute  sathoriziiig  the  chairman  of 
the  board  of  oonnty  commissionerB  to  order  the 
removal  to  the  coanty  of  their  legal  settlement  of 
poor  persons  who  have  applied  for  pablio  support 
In  another  county,  and  are  likely  to  become 
cbarKoable  thereon  for  snpport,  and  who  after 
warning  to  depart  therefrom  are  anable  or  hare 
.cefosed  to  do  so,  Add  to  be  constitutional,  and  to 


JostlfT  removals  where  flw  facts  are  such  as  are 
specified  in  the  statute. 

2.  It  is  not  decided  whether  snob  oiBoers  have 
authority  to  determine  such  matters  of  fact  so  as 
to  conclude  the  poor  person  In  respect  thereto. 
(SyUdbut  by  the  Cottrt) 

Appeal  from  district  coart,  Qoodhm 
county;  McCi^kdb,  Jqdge. 

P.  W.  Locke  and  H.  J.  Loud,  for  appel- 
lant.   F.  M.  WUaon,  for  respondent. 

Dickinson,  J.  Appeal  by  the  plaintiff 
from  an  order  overruling  a  demurrer  to 
the  answerof  tbe  defendant  Seeback.  Tbe 
complaint  set  forth  as  a  cause  ot  action, 
among  other  things,  that  while  the  plain- 
tiff was  aresidentof  thecountyofGoodhne 
she  was,  by  the  command  and  warrant 
of  tbe  defendant  Seeback  and  others,  for- 
cibly arrested  and  taken  to  the  county  of 
Steele.  The  answer,  the  sufflcibncy  of 
which  is  brought  In  question  by  tbe  de- 
murrer, sets  forth  at  length  that  the  re- 
spondent was  a  member  and  the  chair- 
man ot  the  board  ot  coanty  commissioners 
of  Goodhue  county;  that  the  plaintiff  re- 
sided and  was  legally  settled  Inthecoanty 
of  Steele,  but  tbat,  being  temporarily  in 
the  coanty  of  Ooodbue  in  tbe  summer  of 
1888,  she  applied  to  one  of  the  board  of 
commiBslnnei-B  of  the  latter  county  for 
public  support  and  relief;  that  this  ap- 
plication having  been  reported  to  tbe  re- 
spondent, as  chairman  of  the  board,  he 
officially  warned  the  plaintiff,  pursuant  to 
section  14,  c.  16,  Gen.  St.  1878,  to  depart 
from  tbat  county  to  the  place  of  her  legal 
settlement,  the  county  of  Steele,  which 
she  refused  and  neglected  to  do;  that 
thereupon  In  January,  1889,  the  plaintiff 
being  in  destitute  circumstances,  and  likely 
to  become  chargeable  upon  the  county  o* 
Goodhue  tor  support,  the  respondent,  as 
chairman  of  the  board  of  county  commls- 
sioners,  following  tbe  terms  of  tbe  stat- 
ute, executed  an  order  of  removal,  and  de- 
livered it  to  a  conntable,  who  in  compli- 
ance therewith  took  the  plaintiff  into  cus- 
tody, and  removed  her  to  the  county  of 
Steele.  The  principal  question  arising 
upon  the  demurrer  is  as  to  whether  this 
statute  Is  invalid,  on  constitutional 
grounds,  so  that  the  authority  in  terms 
conferred  by  it  is  unavailing  to  justify  the 
order  of  removal,  under  the  facts  set  forth 
In  tbe  answer  and  admitted  by  tbe  de- 
murrer. The  statute  is  as  follows: 
"Whenever  application  for  public  support 
or  relief  is  made  to  any  county  commis- 
sioner by  any  person  who  has  not  a  legal 
settlement  in  the  county  in  which  such 
application  Is  made,  but  who  has  a  legal 
settlement  in  some  other  county  in  this 
state  at  tbe  time  of  making  such  applica- 
tion, tbe  board  or  chairman  thereof  shall 
warn  such  person  to  depart  from  said 
coanty ;  and  if  such  person  is  unable  or 
refuses  so  to  depart  within  a  reasonable 
time  after  belngso  warned,  and  be  Is  likely 
to  become  chargeable  upon  the  public  tor 
support,  tbe  chairman  ot  the  board  of 
county  commissioners  may  Issue  an  or- 
der, under  bis  band  and  tbe  seal  of  said 
board,  directed  to  tbe  sherlif  or  any  con- 
stable of  the  same  county,  and  requiring 
him  to  take  such  person,  and  convey  him 
to  the  county  in  which  he  has  a  legal  set- 
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tiement ;  and  the  sherlB  or  constable  to 
whom  the  same  is  delivered  shall  takesnch 
person  and  convey  him  to  the  county  dea- 
iKnated  In  said  order. "  It  ia  to  be  takm 
as  admitted  that  the  facts  were  such  as 
the  statute  contemplates  as  Justifying  an 
order  of  removal;  and  the  question  is 
whether  it  is  within  the  power  of  the  legis- 
lature to  enact  a  law  to  the  effect  that 
when  a  poor  person  having  a  legal  settle- 
ment In  some  county  in  this  state,  but 
temporarily  being  in  another  county,  ap- 
plies for  public  support  therein,  and,  being 
in  destitute  circnmstances,  is  likely  to  be- 
come chargeable  for  public  support  in  that 
county,  the  county  commissioners  of  that 
county,  or  their  chairman,  may  lawfully 
cause  such  person,  after  he  shall  have  re- 
fused to  depart,  to  be  removed  to  the  coun- 
ty of  his  legal  settlement,  without  Judicial 
proceedings,  without  notice  to  such  per- 
son of  the  contemplated  removal,  and 
without  opportunity  to  be  heard  in  re- 
spect thereto.  Would  this  be  an  interfere 
ence  with  the  right  of  personal  liberty 
"without  due  process  of  law?"  We  shall 
confine  our  decision  strictly  to  the  case 
here  presented,  which,  as  it  will  be  ob- 
served, does  not  Involve  an  inquiry  as  to 
the  power  of  the  county  commissioners, 
by  their  ex  parte  proceedings,  to  conclude 
the  person  removed  in  regard  to  any  fact 
upon  which  the  order  of  removal  may  be 
based.  We  do  not  decide  whether  under 
this  statute  the  county  commissioners 
have  any  power  to  finally  determine  any 
such  questions.  Though  it  be  conceded 
that  they  have  not,  it  would  not  follow 
that  the  statute  may  not  be  sustained  in 
its  application  to  a  case  where  the  facts 
are  shown  or  admitted  to  be  such  as  are 
specified  in  the  law  as  reasons  justifying 
removal.  Many  illustrations  may  be 
given  of  cases  where  the  law,  either  com- 
mon or  statute.  Justifies  an  act  or  course 
of  conduct  by  a  prlvnte  person  or  a  public 
ofiBcer,  under  particular  circumstances, 
which  would  be  illegal  except  under  such 
circumstances.  In  such  cases  the  person 
or  officer  must  accept  whatever  risk  there 
may  he  of  being  held  responsible  it  the 
facts  should  not  prove  to  be  such  as  to 
legally  Justify  bis  conduct.  The  abatement 
of  nuisances  by  a  private  person,  although 
attended  with  an  interference  with  or  even 
the  destruction  of  the  property  of  an- 
other; the  levy  of  distress  for  rent  at  com- 
mon law  and  under  statutes;  the  distpess 
of  goods  for  taxes ;  the  taking  up  and  dis- 
posing of  estrays;  the  arrest  without 
warrant  of  one  engaged  in  the  commis- 
sion of  a  felony;  a  traveler  on  a  public 
highway  going  upon  the  adjacent  land 
when  necessary  to  avoid  an  obstruction 
rendering  the  highway  Impassable, — are 
some  of  the  many  instances  in  which  the 
principle  referred  to  prevails.  Whether  in 
such  cases  the  interference  with  the  per- 
son or  property  of  another,  without  any 
previous  adjudication  concerning  his 
rights,  is  Justified  by  the  law  or  not,  de- 
pends upon  the  facts,  among  others,  as  to 
whether  a  nuisance  exists;  whether  rent 
is  due  or  taxes  unpaid ;  whether  animals 
taken  up  as  estrays  are  in  fact  such ; 
whether  the  person  arrested  is  In  fact  com- 
mitting a  felony;  whether  the  highway  is 


impassable.  Suctainu8tr«tloiM,aiid  of 
which  might  be  mentioned,  especially  c 
involving  the  exercise  of  the  genera 
lice  power  of  the  state,  show  that, 
according  to  the  ancient  principles  o 
common  law  and  by  statute,  a  pe 
may,  under  some  circumstances,  be 
fully  deprived  of  bts  property,  or  tei 
rarily  restrained  of  his  liberty,  wit 
any  previous  adjudication  eonceraia 
rights.  The  meaning  of  the  phrase 
process  of  law  "in  the  constitution  li 
strictly  limited  to  Judicial  process  or 
ceedings. 

In  Weimer  v.  Bun  bury,  80  Mich, 
wherein  this  constitotional  provision 
under  consideration,  the  court  (Coc 
J.)  said:  "It  there  existed,  before 
instrument  [the  constitution]  was  ai 
ed,  well-known  administrative procee< 
which,  having  their  origin  in  a  legisl 
conviction  of  their  necessity,  had 
sanctioned  by  long  and  general  ac 
ance,  we  are  no  more  at  liberty  to  inf 
intent  in  the  people  to  prohibit  the 
implication  from  any  general  langi 
than  we  should  be  to  infer  an  inte 
abridge  the  Judicial  authority  by  th< 
ot  Blmilar  words.  •  •  •  Nothing 
viously  in  use,  regarded  as  necessa 
government  and  sanctioned  by  usage 
be  looked  upon  as  condemned  by  it. 
ministrative  process  of  thecustomarj 
Is  as  much  due  process  of  law  as  ju< 
process.  •  •  •  A  day  in  court  is  a 
ter  of  right  in  Judicial  proceedings,  bt 
ministrative  proceedings  rest  upon  < 
ent  principles.  The  party  affected  by 
may  always  test  their  validity  by  a 
Instituted  for  that  purpose,  and  tl 
supposed  to  give  him  ample  protect 
In  State  v.  Al'en,  3  McCurd,  66,  the  i 
said:  "Any  legal  process  which  was 
inally  founded  in  necessity,  has  been  c 
crated  by  time,  and  approved  an 
quiesced  in  by  universal  consent,  mi 
an  exception  to  the  right  of  trial  by 
and  is  embraced  in  the  alternative 
law  of  the  land."  The  subject  wae 
discussed,    and   similar    conclusionn 

Sressed,  in  an  opinion  written  bz 
ustice  CuRTrs  in  Murray's  Lessee  i 
provement  Co.,  18  How.  272.  For  th( 
son  expressed  in  the  above  autborii 
is  considered  that  this  statute  shonl 
be  declared  to  be  unconstltutiona 
should  not  be  so  declared  unless  ii 
clearly  beyi>nd  the  power  of  the  legisl 
to  authorize  removals  under  the  c 
tlons  specified  in  this  law.  Its  val 
giving  lawful  authority  tocounty  coi 
sloners  to  the  extent  which  we  have  ( 
Indicated,  mny  be  sustained  upoi 
grounds  that  such  power,  resting 
ably  upon  grounds  of  general  neci 
and  expediency,  was  sanctioned  by 
ute  before  the  adoption  of  our  con 
tlon,  has  ever  since  been  acquiesced  1< 
that  similar  statutes  have  been  in' 
since  the  early  settlement  of  this  cou 
It  is  a  measure  pertaining  to  the  adi 
tration  of  public  affairs,  and  conc( 
the  reasonable  necessity  for  which  a 
siderable  discretion  must  be  allow 
the  law-making  department  of  theg< 
ment,  although,  of  course,  subject  tt 
defined  constitutional  limitations  e\ 
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der  tb«  cfreomstanceB,  shall  be  considered 
em  clearly  Intended  to  be  applicable  to 
Boch  casea.  Our  law  In  Its  present  form 
was  enacted  In  1864.  Prior  to  1864,  the 
statute  here  iu  force  (chapter  16,  §§  7,  8, 
Rev.  8t.  1851;  Comp.  Laws  1858,  c.  15, 
§§  7,  8)  was  that  which  prevailed  in  the 
territory  ol  Wisconsin  at  the  time  of  tlie 
organisation  of  the  state  of  Wisconsin. 
Wbile  that  law  differed  from  onr  present 
statnte,  it  in  terms  aatborixed  tbe  board 
of  cunnty  commissioners  to  remove  paupers 
applyluK  for  relief,  and  does  not  seem  to 
have  contemplated  any  Judicial  proceed- 
ings aa  essential  to  tbe  right  to  exercise 
that  power.  While  tbe  statutes  in  force 
bare  since  our  territorial  organisation 
bave  been  subject  to  tbe  objections  on  con- 
stitutional grounds  which  are  here  urged, 
we  are  not  aware  that  hitherto  theirvalid- 
Ity  has  been  queationed.  In  view  of  the 
taet  that  such  laws,  which  must  bave  been 
very  often  pot  bito  practical  operation, 
have  been  in  foree  here,  and,  as  we  sup> 
pose,  unquestioned,  for  a  period  of  more 
than  40  years,  and  long  before  the  adop- 
tion <rf  nnr  constitution,  it  may  fairly  be 
said  that  they  have  been  generally  ac- 
quiesced in  as  a  valid  exercise  ot  legislative 
power.  If  we  look  into  the  statutes  uf 
other  states,  we  shall  find  that  in  nnme  a 
]ndlciai  inquiry  has  been  contemplated  in 
such  casps,  white  in  others  sucb  has  not 
been  the  case.  It  Is  worthy  of  notice  that 
wbile  in  several  of  the  states theirstatutes 
from  the  earliest  times  have  been  subject 
to  tbe  constitutional  objections hereurged. 
It  la  doubtful  whether  a  decision  Is  to  be 
found  declaring  their  Invalidity.  A  late 
ease  <n  the  supreme  court  of  Fenusylvania 
(Overseers  ot  Gilpin  Tp.  v.  Overseers  of 
Park  Tp..  118  Pa.  St.  84, 11  Atl.  Rep.  791) 
may,  however,  be  observed  in  this  connec- 
tion. In  view  of  the  difference  in  the  stat- 
utes, and  oi  tbe  facta  of  the  case,  we  do 
not  deem  it  an  authority  on  the  point.  It 
was  not  a  question  of  the  validity  of  tbeir 
statnte,  but  of  what  the  statnte  required. 
Of  course,  it  is  true  that  an  officer  must 
bave  authority  by  statute  to  Justify  the 
making  of  an  order  ot  removal.  Onr  con- 
cinalon  is  that  tbe  statute,  at  least  if  it 
baa  only  the  limited  scope  which  we  have 
tiefore  referred  to,  (and  it  is  enough  tor 
the  purposes  ot  this  decision  it  it  has  that 
scope,)  is  not  BO  clearly  beyond  the  legis- 
lative power  that  it  should  be  declnred 
to  be  Invalid.  If  It  is  not  Invalid  by  rea- 
son of  the  constitutional  provision  to 
which  we  have  referred,  none  ot  the  consti- 
tutional provisions  referred  to  by  counsel 
wonld  render  it  so.  That  relating  to  un- 
reasonable searches  and  selsurea  Is  not  ap- 
plicable tu  the  case.    Order  afSrmed. 


liOODT  V.  Clabkb  et  a/.,  (two  cases.) 
(Supreme  Court  of  Mlnnetota.    Maroh  2, 1S91.) 

Tauir— lasuxs— RsMon  Dakaobs  —  Sbalsd  Vkr- 
DICT — CoBKSonon. 
1.  The  ooort,  by  its  Instraotiona,  having  In- 
fonned  the  Jury  that  oUy  certain  specitted  issuea 
wen  in  controversy,  and  no  exception  Iiavine 
been  taken  or  farther  instmction  requested,  it 
cannot  lie  afterwards  claimed  that  there  were 
other  issues  which  onght  to  have  heen  sabmltted 


to  tbe  iwcj. 


defendaata,  as  a  counter-claim,  sought 


to  reoover  damaffee  for  defective  workmanship 
and  material  aged  in  the  mannfactors  of  barrel- 
heading  by  the  plaintiils  for  the  defendants. 
Proof  that,  by  reaiion  of  a  sale  of  the  defective 
heading  by  the  defendants,  they  were  afterwards 
unable  to  sell  other  property  of  that  kind,  Tield 
Inadmissible,  both  because  not  speolally  pleaded, 
and  because  such  damages  are  too  remote. 

S.  Proof  of  Inability  to  sell  "some"  of  the 
defeotive  heading,  offered  for  tbe  purpose  of 
showing  injury  to  the  business  and  loss  of  profits, 
was  properly  rejected. 

4.  The  rejection  of  evidence  cannot  be  deemed 
to  have  been  prejudicisl;  the  parties  having  sub- 
sequently, in  the  coarse  of  the  trial,  agreed  upon 
the  fact  to  which  such  evidence  was  directed. 

5.  A  sealed  verdlot  (the  jury  having  separated 
after  agreeing  upon  and  sealing  it)  may  be  sub- 
mitted again  to  the  jury  for  correction,  when 
they  bring  it  Into  court,  and  declare  that  li  Is  not 
as  agreed  upon. 

{SyUabus  by  the  Court.) 

Appeals  from  district  court.  Steams 
county;  Baxter,  Judge. 

Rejoolda  &  Stewnrt,  for  appellants.  D. 
W,  Bruckart,  for  respondents. 

Dickinson,  J.  These  two  actions  were 
tried  together.  The  four  causes  of  action 
set  up  in  the  complaints  originally  existed 
in  favor  of  Thomas  O.  Loudy.  Two  ot 
these,  being  for  lumber  sold  to  the  defend- 
ants, he  assigned  to  Edward  A.  Loudy. 
Of  the  other  two,  upon  which  the  action 
of  Thomas  6.  Loudy  is  based,  one  was 
for  labor  and  service  done  tor  the  defend- 
ants. The  other,  and  the  only  one  to 
which  attention  will  be  apecially  directed, 
was  lor  the  recovery  of  the  price  of  a  larg« 
quantity  of  barrel-heading  which  Thomaa 
0.  Loudy  had  manufactured  for  the  de- 
fendants out  of  material  belonging  to  the 
latter,  and  which  Loudy  purchased  for 
them  for  that  purpose.  The  price  to  ba 
paid  tor  manufacturing  was  previonsly 
agreed  upon,  being  2%  cents  for  each  set 
of  beading.  The  defendants  alleged  pay- 
ment, and,  further,  set  up  a  coonter-claim 
or  recoupment,  alleging  that  the  matericd 
purchased  by  Loudy  was  not  of  the  qual- 
ity required  by  the  terms  of  the  contract, 
and  was  unfit  for  the  purpose  for  which 
It  was  purchased ;  that  tbe  heading  waa 
poorly  manufactured,  not  as  required  by 
tbe  contract,  and  was  unfit  for  tbe  pur- 
poses contemplated  by  the  contract,  and 
unmerchantable.  The  court  instructed 
the  J  Dry,  in  effect,  that  tbe  causes  of  ac- 
tion asserted  by  tbe  plaintiffs  were  admit- 
ted by  the  defendants,  ana  that  tbe  issues 
for  their  consideration  were  sucb  as  arose 
upon  the  counter-claim  of  the  defendants. 
The  court  also  directed  tbe  Jury  as  to  how 
tbe  matters  of  counter-claim  were  to  be  ap- 
plied In  reduction  of  tbe  claims  of  tbeplaln- 
tltts.  The  defendants,  havtaig  neither  ex- 
cepted to  sucb  instructions  of  the  court, 
nor,  by  request  tor  other  instructions  or 
otherwise,  suggested  that  such  instruc- 
tions were  erroneous,  or  that  tbe  case 
presented  other  questions  for  the  consid- 
eration ot  the  Jury,  are  to  be  deemed  to 
have  been  satisfied  with  the  manner  in 
which  the  cnse  was  presented  tor  the  de- 
termination oi  tbe  jury,  and  are  not  now 
at  liberty  to  assign  error  In  these  partic- 
ulars. 

Evidence  was  received  on  the  part  of  the 
defendants  tending  to  sbowthat  tbehead- 
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Ing  was  not  of  good  quality,  and  how  much 
lees  It  was  worth  than  heading  ol  a  good 
qnality  would  hare  been.  But  the  de- 
fendants offered,  further,  to  pruve  that 
after  they  had  sold  this  product  In  Minne- 
apolis, and  by  reason  of  the  fact  that  It 
was  defective,  they  were  unable  to  sell 
other  barrel  stock.  The  proof  offered  was 
of  a  fact  too  remote  to  constitute  a  basis 
for  the  aspessment  of  damages.  It  was 
not  the  natural  or  proximate  result  of  the 
plaintiffs'  failure  to  manufacture  good 
heading  in  accordance  with  the  require- 
ments of  the  contract.  The  measure  of 
damages  in  such  cases  is  well  understood, 
and  was  presented  In  this  case.  It  is  not 
apparent  bo  w  such  injurious  consequences 
as  are  involved  in  the  offer  of  evidence  can 
have  naturally  resulted  to  the  defendants, 
unless,  in  selling  this  defective  heading, 
they  misrepresented  its  quality,  or  sold 
it  for  good  beading  when  it  was  not  such. 
It  is  to  be  assumed  that  they  sold  it  for 
what  it  was,  and  that  purchasers  had  no 
reason  to  find  fault  with  the  quality  of  it. 
But  the  ruling  was  right  for  the  further 
reason  that  such  injurlouR  consequences, 
not  being  such  as  naturally  or  necessarily 
resulted  from  the  breach  of  the  contract, 
and  being  In  the  nature  of  special  dam- 
age, should  not  be  allowed,  if  at  all,  un- 
leas  specially  pleaded.  Ferguson  v.  Ho- 
gan,  25  Minn.  135.  For  the  same  reason 
last  stated,  if  for  no  other,  the  court  was 
right  in  rejecting  the  proof  offered  that 
the  defendants  "attempted  to  sell  some  of 
this  heading  in  question,  and  coulcT  not 
sell  the  same  on  account  of  its  defective- 
ness ; "  this  evidence  being  offered  for  the 
purpose  of  showing  Injury  to  the  defend- 
ants'  business  and  loss  of  profit.  It  is  ad- 
mitted that  these  headings,  although  de- 
fective, were  of  the  value  of  lH  cents  each. 
It  was  not  averred  that  other  headings 
could  not  be  procured  for  use  with  the 
staves  in  which  the  defendants  were 
dealing. 

The  defendants  offered  to  show  that, 
in  the  course  of  certain  negotiations  be- 
tween the  parties,  the  plaintiff  Thomas 
G.  Loudy  did  not  assert  any  claim  of  the 
Indebtedness  now  sought  to  be  recovered, 
although  the  circumstances  were  such 
that,  as  is  claimed,  be  would  naturally 
have  done  so  if  there  had  been  any  such  in- 
debtedness. The  evidence,  If  admissible, 
would  only  have  tended  to  discredit  the 
plaintiff, and  theevidence  presented  in  sup- 
port of  his  claim;  and,  though  it  may 
have  been  admissible  for  that  purpose,  its 
rejection  cannot  now  be  deemed  to  have 
pre]udl<;ed  the  defendants,  in  view  of  the 
fact  that  when  the  case  came  to  be  sub- 
mitted to  the  Jury  the  parties  had  agreed, 
as  we  must  suppose,  upon  the  amonnt  of 
the  plaintiffs'  cause  of  action;  and  that 
was  placed  before  the  Jury  as  admitted, 
without  objection  or  exception. 

The  Jury,  having  agreed  upon  verdicts 
while  the  court  was  not  open  to  receive 
tbem,  placed  in  writing  what  was  in- 
tended to  be  their  verdicts,  and,  having 
sealed  the  same  in  an  envelope,  the  Jury 
separated.  Afterwards,  on  the  same  day, 
the  Jury  presented  such  sealed  verdicts  in 
court.  They  were  opened  by  the  clerk, 
and  read  to  the  Jury,  without  any  objec- 


tion being  made  to  receiving  sneb  sealed 
verdicts.  Each  member  of  the  Jury  then 
declared  that  these  were  not  their  ver- 
dicts, but  that  the  word  "defendants"  (In 
whose  favor  the  verdicts  were,  as  written) 
was  intended  to  be  "  plaintiff. "  The  coort 
then  resubmitted  these  written  verdicts 
to  the  Jury  for  correction,  the  defendants 
objecting.  The  Jury  retired,  and  made  tlis 
change  in  the  verdicts  which  they  had  in- 
dicated In  open  court.  No  misconduct  on 
the  part  of  the  Jury  is  alleged.  If  the  seal- 
ing of  the  verdicts  and  the  separation  ol 
the  Jury  afforded  any  ground  for  objec- 
tion, the  objection  of  the  defendants  came 
too  late.  Indeed,  they  seem  to  have  made 
no  objection  upon  that  ground.  A  sealed 
verdict  is  subject  to  correction  by  the 
Jury,  before  it  is  recorded,  as  a  verdict 
rendered  orally  is ;  and  there  was  no  er- 
ror in  allowing  the  Jury  to  correct  these 
verdicts,  under  the  circumstances  stated. 
Nininger  v.  Knox,  8  Minn.  140,  (Gil.  110.) 
The  order  denying  a  new  trial  in  both 
cases  is  affirmed. 

Vandekburoh,  J.,  by  reason  of  sickness, 
was  out  of  court  when  the  case  was  pre- 
sented. 


KiN'GMAN  et  al.  V.  Denibom  et  al. 
(Supreme  Court  of  MUMgem.  Feb.  87,  1891.) 
Btoppaoe  in  TiLursim. 
A  oonslgnee  of  goods  became  insolvent  be- 
fore their  arrival,  ancTwhea  they  were  delivered 
by  the  carrier  his  store  was  in  the  possession  at 
hia  mortgagees..  The  mortgaged  property  was 
subsequently  sold,  and  bid  in  by  one  of  the  mort- 
gagees, who  sold  part  ol  the  goods  in  question. 
The  consignors  remained  ignorant  of  the  true  state 
of  affairs  for  two  months,  when  tliey  replevied 
the  portion  of  the  goods  remaining  unsold  in  the 
tiands  of  the  mort^igee.  Held  that,  as  the  goods 
had  never  actually  oome  into  the  possession  of 
the  consignee,  the  consignors  could  aspert  their 
right  of  stoppage  in  trwfuitu  as  against  the 
mortgagee;  tnat  this  right  was  not  divested  liy 
the  purohase  of  the  goods  at  the  mortgage  sale; 
and  that  the  mortgage  lien  would  not  attach  to  the 
goods,  as  against  the  oonslgnors,  even  under  a 
clause  In  the  mortgage  conveying  after-acqnixed 
property. 

Error  to  circuit  court,  Kent  county; 
WiLMAM  E.  Qrovk,  Judge. 

Replevin  by  Kingman  &  Co.  against 
William  C.  Denison  and  the  McCormiclc 
Harvesting  Machine  Ciompany.  There 
was  a  Judgment  in  defendants'  favor,  and 
plaintiffs  bring  error. 

Taggart  &  Dealson,  for  appellants. 
Sweet  &  Perkins,  for  appellees. 

LoNQ,  J.  On  July  8,  1889,  defendant 
Denison  wrote  the  plaintiffs  at  Peoria, 
111.,  ordering  6,000  pounds  of  twine.  No 
dealings  had  ever  been  bad  between  the 
parties  prior  to  that  time.  The  plaintiffs 
received  the  letter  next  day,  and  at  once 
wrote  Denison:  "We  have  entered  your 
order,  and  twine  will  go  forward  to-mor- 
row. "  On  July  11th  the  twine  was  shipped 
to  W.  C.  Denison,  Grand  Rapids,  Mich., 
plaintiffs  taking  shipping  bill  from  the 
railroad  company  there,  and  on  same  day 
sent  it  to  Denison,  with  statement  of  ac- 
count for  value  of  the  twine.  The  twine 
was  received  at  Grand  Rapids  by  the 
Grand  Rapids  &  Indiana  Railroad  Com- 
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pany,  JnlylTth,  and  on  ttaelStta  they  turned 
It  over  to  a  teamster,  who  delivered  It  at 
the  store  which  was  occnpled  by  Denlson 
at  the  time  the  order  was  made.  It  ap- 
pears that  on  Jaly  9th  the  Grand  Rapids 
Savings  Bank  caosed  an  attachment  to 
be  levied  upon  Denison's  property.  On 
that  evening;  Denlson  gave  the  bank  a 
chattel  mortgage  on  all  the  goods  in  the 
store  and  at  a  warehouse  there,  and  a 
•tore  situate  at  another  place  outside  ol 
Grand  Rapids.  July  lOtfa,  11th,  and  12th 
he  gave  mortgages  on  the  same  property 
to  the  bank  and  several  other  creditors, 
two  of  them  being  given  to  the  defendant 
the  McCormick  Harvesting  Machine  Com- 
pany. The  goods  mortgaged  were  held  in 
the  store  by  the  agents  of  the  bank  until 
they  were  sold  under  one  of  the  mort- 
gages, which  was  about  July  18th,  at 
which  time  the  defendant  the  McCormlck 
Harvesting  Machine  Company  bid  the 
goods  In,  and  continued  to  occupy  the 
store,  putting  Mr.  Denlson  in  as  their 
agent.  The  McCormlck  mortgage  con- 
tained a  clause,  after  a  description  of  the 
proi>erty  mortgaged,  as  follows:  "And 
all  additions  to  and  sobstltutes  for  any 
and  ail  the  above-described  property." 
On  September  7th  plaintiffs,  who  had  no 
notice  or  knowledge  of  the  changed  con- 
dition of  Mr.  Denison's  affairs,  drew  on 
him  at  sight  for  the  amount  of  the  bill. 
This  draft  was  not  paid,  and  on  Septem- 
ber 14th  plaintiffs  wrote  blm  for  prompt 
remittance,  which  was  not  made.  On  Sep- 
tember 19, 1889,  plaintiffs  brought  replevin 
against  the  defendants  tor  the  twine,  flnd- 
ingabont  one-half  of  it;  thebalancehavlng 
been  sold  out  of  the  store  by  the  McCor- 
mlck Harvesting  Machine  Company.  On 
the  trial  of  the  cause  the  defendants 
waived  return  of  the  property,  and  had 
verdict  and  Judgment  against  the  plaintiff 
for  $351.91,  the  value  of  the  twine  taken, 
and  costs.    Plaintiffs  bring  error. 

The  plaintiffs  asked  the  court  to  Instruct 
the  Jury  that  plaintiffs  were  entitled  to  a 
verdict;  and  In  the  ninth  request  asked  an 
instnictiontbat  "if  Mr.  Denlson  did  not  In 
fact  receive  the  twine  at  his  store,  but  was 
not  there  when  it  was  delivered,  and  never 
recdved  and  accepted  it  for  his  use  In  any 
way,  except  that,  finding  It  In  the  store,  he 
allowed  the  mortgagees  to  assume  con- 
trol of  It,  plaintilts  could  retake  It  as 
against  him."  And  in  the  tenth  request 
it  was  asked  that  the  jury  be  instructed 
that  the  McCormlck  Company,  as  mort- 

gagee,  is  In  no  better  position  than  Mr. 
enison.  Its  mortgage  does  not  cover 
this  twine,  nor  is  it  a  bona  Ode  purchase. 
Several  requests  were  also  asked  for  In- 
stractlons  to  the  Jury  relating  to  the  In- 
solvency of  Mr.  Denlson  at  the  time  of  the 
purchase,  and  bis  intent  not  to  pay  for 
the  twine  at  the  time  of  Its  purchase,  or  at 
the  time  when  It  was  received  at  the 
•tore,  on  the  18th  of  July.  These  last- 
named  requests  we  do  not  deem  It  neces- 
sary to  set  oat  here  for  an  understanding 
of  the  points  involved.  The  requests  set 
oot  were  refused  by  the  trial  court,  and 
npon  such  ruling  the  plaintiff  assigns  er- 
ror. Thecotirt,  In  Its  charge  to  the  Jury, 
stated :  "  Plaintiff  claims  the  righ  t  to  the 
possession  of  these  goods  at  the  time  this 


suit  was  commenced— ITfi^,  because  they 
were  ordered  by  Mr.  Denlson  at  a  time 
when  he  was  insolvent,  and  had  no  in- 
tention, or  at  least  no  reasonable  expecta- 
tion, of  paying  for  them  according  to  the 
termH  of  the  contract ;  and  counsel  also 
claims  the  right  of  stoppage  In  transit. 
All  I  need  to  say  In  regard  to  the  latter 
claim  is  that  I  think  the  rigbt  of  stoppage 
In  transit,  under  the  facts  In  this  case  as 
shown  by  the  evidence,  has  no  appllca- 
.tion  whatever;  there  Is  no  such  right  ex- 
isting. "  This  part  of  the  charge  relating 
to  the  right  of  stoppage  in  transit  Is  as- 
signed as  error.  The  court  was  In  error 
In  refusing  these  requests  to  charge  and 
In  the  charge  as  given.  It  Is  not  serionsly 
contended  here  but  that,  under  the  evi- 
dence given  on  the  trial,  the  defendant 
Denlson  was  insolvent  at  the  time  the 
goods  were  ordered.  At  least  this  was  a 
question  of  fact  which  should  have  been 
submitted  to  the  Jury;  and.  If  so  found, 
the  question  of  the  right  of  stoppage  in 
transit  was  an  Important  question  In  the 
case.  The  right  of  stoppage  in  transit  is 
a  right  possessed  by  the  seller  to  reas- 
sume  the  possession  of  goods  not  paid  for 
while  on  their  way  to  the  vendee,  in  case 
the  vendee  becomes  Insolvent  before  he 
has  acquired  actual  possession  of  them. 
It  Is  a  privilege  allowed  to  the  seller  for 
the  particular  purpose  of  protecting  him 
from  the  insolvency  of  the  consignee. 
The  right  Is  one  highly  favored  in  the  law, 
t>elng  based  upon  the  plain  reason  of  jus- 
tice and  equity  that  one  man's  property 
should  not  be  applied  to  the  payment 
of  another  man's  debts.  Gibson  v. 
Carrntbers,  8  Mees.  &W.  887.  But  It  is 
properly  exercised  only  upon  goods  which 
are  In  passage  and  are  In  the  hands  of 
some  intermediate  person  between  the 
vendor  and  vendee  in  process,  and  for  the 
purpose  of  delivery,  and  this  right  may 
be  exercised  whether  the  Insolvency  exists 
at  the  time  of  the  sale  or  occurs  at  any 
time  before  actual  delivery  of  the  goods, 
without  the  knowledge  of  the  consignor. 
O'Brien  r.  Norrls,  16  Md.  122;  Reynolds  v. 
Railway  Co.,  43  N.H.  680;  Blum  v.  Marks, 
21  La.  Ann.  268;  Benedict  v.  Scaettle,  13 
Ohio  St.  516.  This  right  of  stoppage  in 
transit  will  not  be  defeated  by  an  ap- 
parent sale,  fraudulently  made,  without 
consideration,  for  the  purpose  of  defeating 
the  right.  There  must  be  a  purchase  for 
value  without  fraud,  to  have  this  effect. 
Harris  v.  Pratt,  17  N.  Y.  249.  In  the  pres- 
ent case  It  appears  that  the  goods  ar- 
rived In  Grand  Rapids  July  17th,  and 
were  taken  to  the  store  on  the  18th.  Mr. 
Denlson  was  not  In  the  store  at  the  time 
they  were  taken  in.  Mr.  Talfnrd  was  in 
possession  of  all  the  goods  and  of  the 
store  at  this  time  for  all  the  mortgagees, 
and  after  the  sale  under  the  mortgage  the 
McCormlck  Company  took  possession,  and 
were  In  possession  at  the  time  this  re- 
plevin suit  was  commenced.  The  testi- 
mony tends  to  show  that  at  the  time  de- 
mand was  made  npon  the  McCormlck 
Company  and  Mr.  Denlson  for  the  twine 
Mr.  Denlson  stated  that  he  thought  the 
plaintiff,  having  heard  of  his  financial 
affairs,  would  not  ship  the  twine,  and 
that  be  did  not  know  it  had  been  shipped 
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nntll  It  was  in  tbe  store;  and  he  was  very 
sorry  it  bad  come,  under  the  clrcum- 
Btanoes.  The  McCnrmlck  Company 
claimed  that  by  tbe  terms  of  their  mort- 
gage they  were  entitled  to  hold  it.  Tbe 
court  was  in  error  in  not  submitting  to 
the  Jury  tbe  qnestion  whether  tbe  goods 
bad  come  actually  to  the  possession  of 
Mr.  Denison.  Tbe  circumstances  tend 
strongly  to  show  that  he  never  bad  act- 
ual possession  of  them,  and  never  claimed 
them  as  owner.  He  had  made  tbe  order, 
and  was  notified  that  tbey  would  be 
■hipped;  bat  from  that  time  forward  it 
la  evident  that  he  made  no  claim  to  them. 
Tbe  McCormicIt  Company  claimed  that 
tbey  passed  to  them  under  the  terms  of 
their  mortgage.  They,  however,  stood 
in  no  better  position  then  Denison.  If 
the  goods  never  actually  came  into  tlie 
possession  of  Denison  as  owner,  tbe  mort- 
gage lien  would  not  attach,  even  under 
tbe  (;lause  in  tbe  mortgage  covering  after- 
acquired  property.  They  do  not  stand  in 
tbe  portion  of  bona  6de  purchasers  of  the 
property.  The  right  of  stoppage  could 
not  be  divested  by  a  purchase  of  the 
goods  under  the  mortgage  sale.  The 
transit  bad  not  ended  unless  there  was 
actual  delivery  to  Mr.  Denison.  These 
were  questions  of  fact  for  the  Jury,  which 
the  court  refused  to  submit.  If  tbe  Jury 
bad  found  that  Denison  was  insolvent  at 
tbe  time  tbe  order  was  made,  or  became 
insolvent  at  any  time  before  tbe  claimed 
delivery  of  the  goods,  and  that  tbe  goods 
were  never  actually  delivered  to  the  pos- 
session of  Mr.  Denison.  then  tbe  vendors' 
rights  would  have  been  paramount  to 
any  right  which  the  McCormick  Company 
could  have  acquired  at  tbe  mortgage  sale. 
Underbill  ▼.  Booming  Co.,  40  Mich.  660; 
Lenta  v.  Railway  Co.,  58  Mich.  444,19  N.  W. 
Bep.  188;  White  v.  Mitchell,  88  Mich.  890; 
James  v.Griffln,2Mees.&W.  628.  In  tbe  view 
we  have  taken  of  tbe  case,  we  think  tbe 
other  questions  raised  are  unimportant, 
and  we  will  not  pass  upon  them.  Tbe  Judg- 
ment of  tbe  court  below  must  be  reversed, 
with  costs,  €uid  new  trial  ordered.  The 
other  Justices  concurred. 


GcTTA  Pkrcba  &  RijBBEK  MAinn''o  Co.  T. 
Wood  et  a/. 

(SumwiM  Court  9f  MicMgcm.    Feb.  e,  1891.) 

Sua— Warsastt  or  Qn^Lrrr— 8sT-OrF— Eyi- 

SIKOS.  * 

1.  Where,  in  anaction  fortheprioeof  "Stand- 
ard" rubber  belting:  sold  in  Jnly,  1887,  defend- 
ants set  (ri(  s  breocti  of  warranty  In  a  lot  of  belt- 
ing of  the  same  brand  aold  them  in  May,  1886,  tor 
whioh  they  paid  before  diacorering  its  worthlass- 
neas.  and  plaintiff  claims  that  It  never  warranted 
tbe  "Ettsndard"  belting  which  It  claimed  to  have 
flrst  put  on  tile  market  in  1886,  an  order  from  de- 
fendants in  1886  ft)rgood''8tandaTd'' belting  "war- 
ranted," and  plaintiff's  invoice  describiug  the 
belting  as  "Standard,"  are  admissible  to  show 
a  warranQr  as  olaimed  by  defendants. 

2.  Where  defendants  have  purchased  and 
paid  for  belting  with  an  express  or  Implied  war- 
ranty of  quality  which  could  not  be  ascertained 
before  a  trial  of  the  belting,  and  it  then  proves  to 
be  utterly  worthless,  they  can  set  off  its  price  in 
a  suit  for  the  price  of  a  subsequent  purchase  of 
belting  by  them  from  plaiDiiS. 

8.  In  snob  ease  itis  error  to  inatraot  tbe  Jwy 


that  if  the  warranted  belting  had  aay  vt 
should  deduct  that  from  &fendants'  i 
set-eft 

Error  to  circuit  court,  Genesee  « 
Wii.MAM  Newton,  Judgre. 

George  R.  Gold,  for  appellant. 
A  Carton,  for  appellees. 

Champlim,  C.  J.  This  ^ult  wai 
menced  before  a  Justice  of  the  peac 
cover  tbe  sum  of  f46.80  for  a  bill  ol 
described  as  "250  feet  G  in.  Bed  Sti 
ber  belt, "  ordered  by  defendants,  ' 
Bide  at  Flint,  Mich.,  from  plaintil 
resides  in  New  York  city,  on  tbe  9 
of  July,  1887.  Tbe  declaration  wai 
the  common  counts  in  aaaumpalt. 
tendanta  pleaded  thegeneral  issue, ai 
notice  that  tbe  belting  had  been  wi 
ed,  and  did  not  sustain  tbe  warram 
of  recoupment  of  damages  therefoi 
plalutiff  recovered  Judgment  befc 
magistrate,  and  the  defendants  ai 
to  tbe  circuit  court,  where  on  leave 
ed  tbe  defendants  added  a  notice  oi 
containing  thecommon  counts  in  a. 
ait.  Tbey  also  put  in  a  notice  as  fc 
"The  plaintiff  will  further  take  notii 
the  defendants  In  this  cause  on  th 
thereof  will  further  show  that  on  tl 
day  of  May,  A.  D.  1886,  tbey  purcbf 
said  plaintiff  a  quantity  of  Standai 
ing,  consisting  of  833  feet,  for  wblc 
defendants  paid  said  plaintiff  the  i 
filty  dollars,  together  with  tbe  I 
thereon, amounting  in  all  to  sixty  di 
that  said  belting  on  the  sale  there 
warranted  by  said  plaintiff  to  be  c 
class  quality,  and  suitable  tor  tbe  pu 
tor  which  said  defendants  desln 
same,  and  a  quality  of  belting 
these  defendants  could  warrant  on  tl 
thereol  to  their  customers;  and  the 
defendants  purchased  said  l^elting,  r 
on  said  warranty  so  made  by  said 
tiff  as  aforesaid,  and  warranted  the 
on  tbe  sale  thereof  to  their  caste 
tbat  said  belting,  instead  of  being  u 
class  quality,  and  suitable  for  said  d 
ants'  purposes,  and  a  quality  of  b 
which  defendants  could  warrant  o 
sale  thereof  to  their  customers,  was 
Intely  worthless,  and  entirely  unsu 
for  said  defendants'  trade,  and,  by  r 
of  the  poor  quality  of  said  beltin 
same  was  worthless  to  said  defen( 
and  they,  by  reason  thereof,  lost  th 
paid  for  tbe  same  to  said  plaintiff,  t 
the  sum  of  sixty  dollars,  and  the  sa 
fendants  will  set  off  the  same  agalni 
demand  of  tbe  plaintiff  in  this  actioi 
have  the  balanre  certified  in  their  fa 
Upon  the  trial,  testimony  was  Intro 
from  which  it  appears  witbont  cont 
tion  tbat  tbe  plaintiff  is  a  corporatic 
ganized  and  doing  business  unaer tbe 
of  tbe  state  of  New  York,  and  has  be< 
gaged  in  tbe  manufacture  and  sale  o 
ber  belting  for  more  than  25  years.  ; 
pears  from  the  teetlmony  tbat  the  d< 
ants  had  dealt  With  the  plaintiff 
viously  to  tbe  time  when  the  bill  ol  j 
were  sold  for  which  suit  is  brought, 
fendants  claimed  that  plaintiff  warn 
all  Koods  purchased  from  it  by  defend 
This  claim  was  denied  by  plaintiff, 
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iBtrodDoed  teBtimony  tending  to  prore 
that  it  manalactured  four  grades  of  rub- 
ber belting.  The  hlgbest  grade  or  brand 
was  the  "Monarch."  The  next  grade  they 
called  the"  MalteseCroBs."  The  next  quali- 
ty they  called  the  "  Red  Strip, "  and  the  next 
grade  they  formerly  called  the"  Standard," 
but  afterwards  changred  the  name  to 
"Mobawk."  That  they  never  warranted 
the  "Standard,"  and  never  '  authorized 
tta««ir  agents  to  do  so,  and  did  not  war- 
rant It  to  the  defendants.  Plaintiff  also 
introduced  testimony  tending  to  show 
that  the  plaintiff  first  began  the  manufact- 
ure of  Standard  belting  experimentally  in 
1885,  and  put  it  on  the  market  in  1886. 
The  effect  of  this  testimony  was  to  dls- 
proTe  the  warranty  which  defendants 
claimed  the  agent  of  plaintiff  made  in  the 
year  lf)84,  which  they  claimed  was  made 
and  Intended  as  ■  continuing  warranty, 
and  also  the  claim  that  they  had  pur- 
chased Standard  belting  of  plaintiff  pre- 
vioui  to  1886,  which  gave  good  sat- 
isfaction and  was  warranted.  The  de- 
fendants offered  in  evidence  a  letter  to 
plaintiff  dated  July  80, 1886,  containing  an 
order  tor  good  Standard  belting,  warrant- 
ed, 800  feet  IS-lnch  2-pIy;  800  feet  2-inch 
2-ply ;  200  feet  5-inch  8-pIy ;  800  feet  6-inch 
3-ply, — and  the  Invoice  from  defendants 
under  date  of  August  8, 1885,  filling  the  or- 
der and  describing  the  belting  as  "Stand- 
ard." 

The  first  assignment  of  error  relates  to 
the  mllng  of  the  court  in  admitting  this 
testimony.  There  was  no  error.  It  had 
an  important  bearing  in  the  case  In  view 
of  the  claims  asserted  by  both  parties.  It 
tended  not  only  tosupport  the  defendants' 
tbeoiy  that  the  qoality  of  Standard  belt- 
ine  was  warranted  to  them,  bat  it  directly 
contradicted  the  testimony  of  the  officers 
of  the  company  that  they  did  not  warrant 
Standard  belting  In  selling  to  defendants. 
The  defendants  also  introduced  testi- 
mony tending  to  estobllah  the  tact  that  at 
the  time  the  plaintiff's  agent  was  at  de- 
fendants' place  of  buslnpsB  in  1884,  he  ex- 
hibited samples  of  Their  Standard  belting; 
and  that  tne  goods  ordered  In  July,  188.5, 
were  ol  the  same  grade  and  quality  of  the 
sample.  It  further  appeared  that  on  the 
lOtb  ot  May,  1886,  the  defendants  bought 
of  plaintiff  a  bill  of  rubber  belting  amount- 
ing in  the  aggregate  to  9191.23,  which  they 
paid  for;  and  among  the  belting  pur- 
chased was  833  feet  6-lnch  3-pIy  Standard 
belting.  In  tact  the  whole  bill  of  eight 
rolls  was  all  of  the  brand  called  "Stand- 
ard" belting,  and  was  eo  billed  to  de- 
fendants. The  widths  of  the  belts  were 
ail  the  way  from  6  inches  to  1%  Inches. 
After  defendants  bad  paid  for  the  888 
feet,  they  sold  150  feet  to  a  customer 
for  use  upon  a  threshing-machine,  which 
after  about  three  weeks  was  returned 
as  utterly  worthless  and  unSt  for  use. 
They  sopplied  him  with  another  bolt 
from  the  same  roll,  which  was  lilcewise  re- 
tamed.  Upon  the  return  ot  the  first  belt 
sold,  and  on  October  18, 1886,  defendants 
wrote  to  plaintiff  notifying  it  that  they 
bad  sold  the  belt  to  a  thresher,  and  It  had 
been  returned  and  bad  split  open  in  the 
seam.  PlaintlK  replied  October  20. 1886, 
that  it  did  not  guaranty  its  Standard 


belting  tor  use  on  threshing-machines.  An 
agent  of  the  plaintiff,  by  the  name  ot 
Barnes,  culled  upon  defendants  in  March, 
1887,  and  defendants  offered  to  purchase 
a  roll  of  Bed  Strip  6-inch  S-ply  belting  If 
plaintiff  would  allow  the  price  ot  the  260 
feet  worthless  belting  upon  the  purchase. 
The  agent  forwarded  the  offer  to  plain- 
tiff, which  It  refused,  and  wrote  to  defend- 
ants March  8,  1887,  explaining  matters, 
and  reiterating  the  statement  that  it 
never  guarantied  a  Standard  belt  (or 
threshing  purposes,  and  stating  that  it 
could  not  believe  that  Mr.  Bradford  did 
either,  adding:  "We  should  like  your 
trade,  and  wish  you  could  decide  to  let 
us  fill  the  order  you  gave  Mr.  Barnes, 
without  the  condition  you  impose. "  On 
July  9, 1887,  defendants  sent  to  plaintiff 
the  following  order:  "Gentlemen:  Please 
iihip  via  Great  Eastern  Une  290  feet  6-ln. 
Red  Strip  rubber  l)elt. "  This  order  was 
received  by  plaintiff,  and  it  forwarded 
the  same  about  July  14, 1887.  The  biO 
amounted  to  $46.80,  and  has  never  been 
paid.  Soon  after  receiving  these  goods 
the  defendants  shipped  the  250  feet  Stand- 
ard belting  to  plaintiff,  and  notified  It 
that  it  was  at  its  disposal.  It  replied 
that  It  was  aware  that  It  had  been 
shipped  back,  but  refused  to  receive  It. 
The  defendants  then  sent  ths  plaintiff  on 
August  22,  1887,  the  following:  "Flint, 
Midi.,  Aug.  22, 1887.  Gutta  Percha  ft  Rub- 
ber Mant'g  Co.,  New  York— Gentlemen : 
Inclosed  please  find  draft  of  fourteen  and 
78-100  dollars  {|14.78)  to  pay- 
Invoice  of  L $«80 

Less  belt  returned 82  10 


»14T8 


"Yours,  truly.  Wood  &  Atwood.  " 
The  plaintiff  refused  to  accept,  but  re- 
turned the  draft  and  again  refused  to  re- 
ceive the  belting.  Another  strip  of  17  feet 
was  sold  by  defendants,  which  also  proved 
to  be  worthless,  as  claimed  by  defend- 
ants and  testified  to  by  witnesses.  Tbe 
balance  of  the  838  feet  has  not  been  re- 
turned nor  offered.  Tbe  defendants  claim, 
and  Introduced  testimony  which  tended  to 
prove,  that  the  whole  333  feet  of  belting 
was  valueless  for  any  purpose,  and  they 
claim  that,  having  paid  for  such  belting, 
tlie  money  so  paid  was  without  consider- 
ation, and  was  so  much  money  bad  and 
received  by  plaintiff  to  Its  use,  and  they 
have  the  right  to  set  it  off  against  plain- 
tiff's demand.  If  it  be  trne  that  they  pur- 
chased belting  to  sell  In  their  business 
from  the  plaintiff  with  an  express  or  im- 
plied warranty  ot  quality,  and  paid  tor  it 
before  ascertaining  that  it  was  worth- 
less, and  if  the  belting  was  so  situated 
that  Its  quality  could  not  be  determined 
by  inspection  before  trial,  and  it  proved 
upon  trial  to  be  absolutely  worthless,  the 
defendants  would  have  the  right  to  re- 
cover back  tbe  purchase  price,  or  to  set  It 
off  In  an  action  of  ajssawpsit  brought  by 
the  plaintiff  to  recover  a  money  demand 
due  from  the  defendants  to  plaintiff.  In 
such  case  the  burden  of  proof  is  upon  the 
defendants  to  show  not  only  that  goods 
purchased  were  not  as  represented  or  war- 
ranted, but  also  to  show,  in  case  they  are 
not  returned  or  tendered,  that  they  are 
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absolutely  wortblees  for  any  porpose.  In 
tbis  case  the  court  Instructed  the  Jury 
npon  the  law  of  thecase,  and  his  charse  Is 
Inserted  In  the  margin. ^ 

We  think  the  court  erred  In  instructing 
the  Jury  that  If  the  goods  were  not  en- 
tirely worthless,  but  were  of  some  value, 
then  they  should  find  that  ralue,  and  de- 
duct that  from  the  amount  of  the  defend- 
ants' claim.  But  we  are  also  satisfied 
from  the  verdict  of  the  Jury  that  it  was 
error  without  prejudice,  as  the  Jury  found 

>  Gentlemen  of  the  Jnry:  Tbe  plalntiflEs  in  this 
case  areaoorporatlon  known  as  the''Ontta  Peroha 
&  Robber  Manufacturing  Company, "  who  bring 
their  suit  against  Cliarles  H.  Wood  and  William 
A.  Atwood,  to  recover  for  a  bill  of  goods,  sold 
some  time  in  the  year  1887.  There  is  no  doubt 
about  the  amount  of  the  claim  for  which  the 
plaintifb  bring  thU  action.  It  is  146.80,  and  in- 
terest thereon  at  8  ner  cent  from  November  1. 
1887;  but  the  defendants  claim  a  set-off  against 
tbis  claim  of  plaintiffs  of  144.46,  and  interest 
from  the  1st  of  July,  1886,  which  th^ claim  they 
paid,  in  ignorance  of  the  quality  of  888  feet  of  6- 
Inch  rubber  belting  which  they  purctiased  from 
plaintifCs  by  the  firm  name  of  wood  Sc  Atwood, 
in  1886,  and  the  plaintiffs  request  me  to  charge 
you— and  I  do  so— "that  it  appears  from  the  un- 
disputed evidence  in  this  case  that  in  the  month 
of  July,  1887,  the  plaintiffs  sold  and  delivered  to 
defendanu  860  feet  of  what  is  called  ■  Red  Strip 
t)eiUng,'  at  the  request  of  defendants.  I  charge 
you  therefore  that  the  plaintifEs  are  entitled  to 
recover  the  value  of  the  same,  whicn  in  this 
case  has  been  testified  to  as  the  sum  of  946.80. " 
I  have  simply  added  "unless  yon  find  a  set-oft  in 
favor  of  the  defendants. "  (2)  "In  this  case  the 
defendants  have  sought  to  nave  set  oft  against 
this  demand  of  the  plaintifEs  for  the  price  and 
value  of  this '  Red  EKrip  belting '  a  claim  of  dam- 
ages arising  out  of  the  purchase  by  them  and 
their  partner,  Edwin  Sterner,  of  some  so-called 
'Standard'  eoods.  which  isltclaimed  did  not  con- 
form to  am  aUc«ea  warranty.  This  suit  is  brought 
upon  a  demand!^  for  goods  furnished  the  defend- 
ants, Wood  &  Atw«>d,  upon  their  written  order 
alone,  and  it  is  not  competent  for  the  defendants 
to  set  off  any  demand  against  this  claim  which 
defendants  own  jointly  with  any  one  else.  The 
Jury  will  therefore  disregard  the  defendants' 
olaun  of  set-off. "  I  have  added  "unless  you  find 
that  this  contract  out  of  which  defendants'  claim 
of  set-off  arises  was  made  with  the  same  Wood 
&  Atwood,  and  that  at  the  trial  below  it  was 
agreed  tiiat  in  case  of  appeal  the  set-off  mi^ht  be 
pleaded  in  circuit  court,  and  the  case  tried  on 
we  merits  in  the  name  of  Wood  &  Atwood,  and 
without  regard  to  Sterner. "  If  vou  find  that  to 
he  so,  then  you  would  have  a  right  to  consider 
the  set-off.  I  think  those  two  are  all  I  can  give, 
and  I  Itave  given  thesewith  a  littie  qualification, 
■o  counsel  can  have  the  benefit  of  it  if  I  am  In 
error  about  it.  I  further  charge  yon,  gentiemen, 
it  you  find  that  Wood  &  Atwood,  with  Sterner, 
though  the  firm  name  was  Wood  &  Atwood, 
after  the  receipt  of  this  belting  by  them,  had  an 
opportunity  to  inspect  and  ezamfne,  and  deter- 
mine by  such  examination  and  inspection,  the 
ouality  of  the  belting  they  received,  and  if  de- 
fects could  liave  been  aaowtained  by  examination 
and  inspection  thereof,  and  without  doing  so  they 
voluntarily  paid  their  bill,  then  they  cannot  have 
and  set  oft  the  amount  they  paid  at  that  time.  I 
further  charge  you  that  a  purchaser  who  gives 
an  order  for  articles  manufactured  by  the  vendor 
or  seller,  who  has  before  that  sold  and  delivered 
to  the  purchaser  by  sample  like  goods,  and  when 
the  purchaser  gives  a  subsequent  order  for  like 
goods,  such  purchaser  is  entiUed  to  rely  upon 
the  integrity  and  Judgment  of  the  seller  in  sell- 
ing him  goods  to  correspond  with  those  before 
received  in  kind  and  quality,  and  to  fill  the  or- 
der according  to  the  expectation  of  the  purchaser 
when  it  la  made;  and  if  the  purchaser  has  no 


tbe  full  amount  of  tbe  defendants' 
which  shows  that  tbey  must  have 
also  that  tbe  goods  were  of  no 
Tbis  error  In  tbe  cbarg^e  was  not 
upon  by  the  decision    of   Copas  \ 
vision  Co.,  78  Mich.  541,  41  N.  W.  R< 
The  balance  of  the  charge  of  the  c 
sustained  by  Peterson  v.  Lumber 
Mich,  m,  16  N.  W.  Rep.  243.     We  h) 
amined  this  record  with  great  cai 
we  are  satisfied  that  no  prejudicia 
has  been  committed.    Judgment  afi 
The  other  Justices  concurred. 

opportunity  to  examine  and  inspect  them 
tba  character  of  the  goods  are  such  that  iai 
would  not  afford  him  any  opportunity  of 
ing  any  defect  or  fault  in  the  goods,  and 
lying  upon  the  ]ndgment  and  integrity 
seller,  pays  for  them  while  he  is  ignorant 
true  condition,  and  under  the  belief  ttiat  t 
of  the  kind  and  quality  he  had  ordered; 
the  seller  knew  the  business  of  the  pui 
and  the  uses  to  which  such  goods  are  to 
and  he  does  not  send  him  the  kind  of  gi 
dered,  bat  an  inferior  kind;  and  if  you  S 
an  inspection  would  not  have  disclosed 
ferlonty  or  imperfection  of  the  goods  rec( 
then  the  payment  made  upon  receipt  witt 
aminaUon  would  not  be  a  voluntary  paym 
you  find  the  goods  were  of  such  a  kind  an 
Ity  that  no  inspection  could  have  disclo! 
defects,  and  that  these  defects  and  impen 
could  only  be  discovered  by  the  practical 
the  goods  by  the  purclmser,  or  by  those  ti 
he  had  sold  them,  then  upon  discovery 
same  the  purchaser  would  be  required  to 
the  sender  within  a  reasonable  time  thw< 
this  case  it  was  some  time  in  Octoher,  oni 
letters  show,  when  complaint  was  made 
quality  of  the  goods.  You  will  del 
whether  that  was  a  reasonable  time  in  ' 
all  the  evidence  given  you  upon  the  sub 
the  sale  of  tbe  belting  and  its  use,  and  h« 
be  entitled  to  recover  back  the  amount  1 
paid  in  ignorance  of  the  oondltion  and  qui 
the  goods  if  they  were  entirely  worthless 
no  value.  If  they  were  of  some  value,  u 
returned,  if  they  were  worth  returning,  tl 
purchaser  would  be  entitled  to  recover  the 
enoe  in  value  between  the  prioe  he  paid  f  c 
and  the  market  value  of  the  articles  at  th 
he  received  them.  If  you  find  that  this 
belting  was  of  any  value,  then  you  will 
mine  it.  The  purchasers  had  the  duly  ii 
upon  them  of  notifying  the  seller  of  tbe  co 
of  the  goods  and  their  refusal  to  accept 
or  they  could  return  them.  If  the  pw 
keeps  them  after  he  has  made  the  disco? 
must  account  for  them  at  their  market 
that  is,  when  their  condition  is  discovere 
payment  made.  If  they  were  worthless  ez 
and  of  no  value,  it  would  not  be  necessari 
turn  them.  But  the  burden  of  proving  s 
the  case  is  on  the  defendants  to  show  by 
ponderanoe  of  evidence  tiiat  the  goods  wei 
value.  If  you  find  that  the  goods  were  i 
tirely  worthless,  hut  were  of  some  valu 
yon  will  determine  that  value  and  dedui 
from  the  amount  of  the  defendants'  clal 
market  value  of  such  rubber,  and  the  bala 
maining  you  would  deduct  from  the  pla 
olaim,  U  it  is  less  than  the  plaintiff's  clal 
the  balance  would  be  the  amount  of  yourv 
If  the  defendants'  claim  be  greater  tb 
plaintiff's  claim,- that  is,  if  you  find  tli 
goods  were  absolutely  worthless,  and  we 
of  the  kind  ordered,  and  that  the  paymen 
for  them  was  not  a  voluntary  paymeut  m 
defendants,  and  was  made  in  ignorance 
condition  and  quality  of  the  rubber  withe 
fault  or  negligence  on  their  part,  and  cou 
have  been  discovered  by  iospeoUon,— thi 
could  deduct  plaintiff's  claim  from  defeu 
and  the  balance  would  be  your  verdict  for  < 
anta. 
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Adsit  t.  Sbcbktabt  of  State. 

8Ain  T.  BOABD  OF  Statb  Canvabskrs. 

(Suipreme  Cmurt  of  lUeihigan.    Feb.  5, 1891.) 

bsi.sctionb— 7.ult7bk  to  olvb  noticb— fuxino 
Vaoakot. 

1.  Bespondent  was  appointed  by  the  gorernor 
••  additional  circuit  ]ud^  for  Kent  county,  under 
Pab.  Acts  Hich.  1889,  No.  87,  creating  the  office, 
ezpresalf  decUring  it  vacant,  and  anthoriilng 
ttie  governor  to  appoint  a  person  to  fill  the  va- 
cana7i  who  was  to  hold  the  office  until  after  the 
general  spring  election  of  189B.  One  of  the  polit- 
ical parties  claimed  that  the  act,  in  so  far  as  it 
■nthorixed  respondent  to  hold  the  office  after  the 
general  fall  election  of  1890,  violated  Const  Mich. 
•It.  8,  I  li,  which  authorixes  the  governor  to  fill 
a  vacancy  only  nntil  the  appointee's  successor  is 
•lected  and  qnallfled,  and  which  provides  that 
"■ach  sacoessor  shall  hold  his  office  for  the  resi- 
due of  the  unexpired  term. "  Relator  was  nomi- 
nated fbr  snch  tmezpired  term  by  that  party.  His 
oMididacy  was  notonons,  and  unofficial  notices  of 
election  were  {Kisted  in  every  election  precinct. 
His  name  was  on  the  official  ticket  printed  by 
the  state's  authority,  and  at  the  election  he  re- 
ceived his  full  purty  vote,  which  carried  the 
eonn^  l^  an  average  plnrality  of  1,600.  Held, 
that  his  eleotlon  was  not  invalidated  by  the  re- 
fnsal  of  the  secretanr  of  state  to  give  the  official 
atatotory  notice  of  election,  as  the  want  of  such 
notice  did  not  result  in  depriving  sufficient  eleot- 
«n  of  the  opportunity  to  exercise  their  franchise 
to  change  the  result  of  the  election. 

8.  Neither  is  his  election  invalidated  by  the 
fket  that  the  statute  under  which  respondent  was 
appointed  was  not  Judicially  declared  nnconsti- 
tntionsbl  until  after  the  election,  and  that  the 
other  political  parties  made  no  nomlnatloos  for 
the  otoce  under  the  belief  that  no  vacan<7  ex- 
isted, as  the  maxim  that  all  men  are  presumed 
to  know  the  law  must  prevalL 
OtLAST,  J.,  dissenting. 

Application  for  mandamua. 

Allen  C.  Adait,  la  pro.  per.  Taggart, 
Woleott  A  Oanaoa,  for  respondent  Secre- 
tary of  State.  A.  A.  EUia,  Atty.  Qen.,  tor 
tcspondent  Board  of  CanvaBsem. 

MoBSB,  J.  In  the  flrat  caise  above,  the 
rriator  moved  this  conrt  aa  soon  as  pos- 
sible. His  application  tor  mandatnua 
abowB  that  on  the  4tb  day  of  September, 
A.  D.  1890,  he  was  nominated  by  the  Dem- 
ocratic eonnty  convention  for  the  county 
of  Kent  tor  the  ofDce  of  clrcnit  Judge  to  fill 
a  vacancy,  and  that  on  the  28d  day  of  Sep- 
tember, 18M),  26  electors  of  said  county  re- 
Soeeted  the  secretary  of  state,  Gilbert  R. 
«man,  to  give  the  requisite  statutory  no- 
tice of  an  election  to  be  held  on  November 
4, 1890,  to  fill  said  vaconcy  in  the  office  of 
clrcnit  Judge.  The  supreme  court  was  In 
vacation  In  the  month  of  September,  and 
at  the  first  opening  of  the  court,  October 
7. 1890.  the  relator  presented  his  petition, 
and  an  order  to  show  cause  was  granted. 
TbiB  could  not  be  heard  until  November 
14, 1890,  at  which  time,  for  reasons  stated 
In  People  v.  Barch.  47  N.  W.  Rep.  765, 
(preHent  term,)  we  decided  to  hold  the 
dedslon  of  the  motion  until  the  bearing  in 
People  V.  Burch,  which  was  then  pend- 
inic  in  this  court.  Under  the  opinion  filed 
to  that  caae,  the  relator  was  clearly  en- 
titled to  hla  writ,  and  It  was  the  duty 
of  the  secretary  of  state  to  have  given 
notice  ol  the  election  as  requested.  But, 
nndertbedrcamstances  as  shown  In  People 
▼.Bnrcb,  we  should  nothave  granted  costs 


with  the  writ,  as  the  secretary  of  state 
wasnot  reprehensible  In  refuslngtlie  relat- 
or's request  In  view  of  the  provisions  of 
the  law  of  1889,  and  the  questions  raised 
as  to  the  legality  of  its  enactment. 

We  must  now  consider  the  most  difficult 
as  well  as  the  most  vital  point,  as  it 
affects  the  relator,  in  the  whole  contro> 
versy.  In  the  second  case  above,  of  Allen 
C.  Adsit,  Relator,  v.  Board  of  State  Can- 
vassers.  Respondents,  It  appears  that,  act- 
ing upon  the  nomination  of  the  Democrat- 
ic party,  and  believing  that  It  was  compe- 
tent for  the  electors  at  thegeneral  election 
on  the  4th  day  of  November,  1890,  to  elect 
a  successor  to  Judge  Burch,  under  the 
constitution  and  laws  of  this  state,  steps 
were  taken  by  the  relator  to  give  as  gen- 
eral notice  of  such  election,  and  his  candli 
dacy  for  circuit  Judge,  as  possible,  in  view 
of  the  refusal  of  the  secretary  of  state  and 
the  sheriff  of  Kent  county  to  give  the  stat* 
utory  notices.  The  relator's  name  was 
placed  at  the  head  of  the  Democratic  coun- 
ty ticket  upon  all  the  Democratic  tlcketa 
printed  by  the  secretary  of  state  for  said 
county  of  Kent ;  his  name  for  the  office  of 
circuit  Judge  of  the  seventeenth  Judicial  cir- 
cuit to  fill  a  vacancy  being  therefore  on  the 
official  ticket  of  his  party  In  said  county. 
This  official  ticket  was  published  in  the 
several  Democratic  newspapers  published 
In  said  county.  Including  one  published  In 
the  Holland  Iungnag:e,  and  in  such  county 
the  fact  of  his  candidacy  for  said  office 
was  published  as  a  matter  of  news  In  the 
Republican  and  Independent  newspapers, 
and  also  the  claim  of  the  relator  upon 
what  ground  he  was  a  candidate,  to-wlt, 
that  the  appointment  of  Jndge  Burcli  by 
the  governor  could  not  in  law  continue 
beyond  the  general  election  of  November 
4,1890;  and  the  proceedings  of  said  relator 
In  the  supreme  court,  taken  before  said 
election,  were  also  published  In  all  the 
newspapers.  The  relator  also  caused 
printed  notices,  signed  by  the  chairman 
and  secretary  of  the  Democratic  county 
committee,  to  be  posted  and  circulated  In 
each  of  the  townships  and  precincts  of 
said  county,  thatan election  would  be  held 
to  supply  such  vacancy  In  the  office  of 
Judge  of  the  seventeenth  Judicial  circuit 
(Kent  county)  at  the  general  election  to 
be  held  on  the  said  4th  day  of  November, 
1890;  and  the  fact  thereby,  as  It  Is  alleged 
by  relator,  that  such  an  election  of  circuit 
Judge  would  be  held,  "became  and  was 
notorious  in  all  the  election  precincts  of 
said  circuit."  At  said  election  in  said 
county  of  Kent,  the  relator  received  at 
every  precinct  in  said  county  nearly  If  nut 
the  full  vote  of  his  party  for  said  office,  his 
total  vote  in  the  county  being  11,659.  The 
Democratic  candidate  for  secretary  of 
state  received  11,690;  auditor  general, 
11,699;  member  state  board  education, 
11,706;  state  senator,  11,729;  surveyor, 
11,693;  coroners,  11,695  and  11.693.  He  re- 
ceived more  votes  than  the  following  can- 
didates upon  hie  party  ticket,  to-wit, 
state  treasurer,  sheriff,  register  of  deeds, 
and  prosecuting  attorney.  In  the  whole 
county,  taking  the  vote  upon  surveyor 
and  coroners  as  a  fair  Index  of  party 
strength,  he  ran  about  S3  votes  behind  bis 
ticket.    The  whole  vote   on   member  of 
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state  board  of  education  was  as  follows: 
Hammond,  Democrat,  11,708;  Ballon,  Re- 
publican, 10,061;  Howell,  Probibition, 
1.601 ;  Littler,  Industrial,  85.— total,  23,453. 
One-half  ol  this  would  be  11.727,  so  that 
the  relator  received  not  quite  one-halt  ot 
the  full  vote  of  the  county  cast  for  the  can- 
didates for  other  oSSces.  But,  if  the  Be- 
pnblicans  and  Prohibitionists  bad  not 
supported  the  same  candidate  for  this 
office,  the  relator  wonM  undoubtedly  have 
received  a  plurality  of  votes,  if  his  vote 
had  not  fallen  below  11,000;  and  the  prob- 
abilities are  very  strong  that  if  all  parties 
bad  participated  in  the  election,  and  a  full 
rote  had  been  cast,  the  relator  would 
have  been  elected,  as  every  candidate  upon 
bis  party  ticket  received  pluralities  rang- 
ing from  2,397  upon  congressman  down  to 
844  for  register  of  deedn,  the  averagre  of 
pluraliiies  being  over  1,500,  and  no  reason 
is  shown  why  the  relator  was  not  an  ac- 
ceptable candidate  to  the  voters  of  his 
own  party.  The  votes  cast  for  the  relator 
were  canvassed  by  the  Kent  county  board 
of  canvassers,  and  a  tabulated  statement 
of  the  same  forwarded  to  the  secretary  of 
state,  as  provided  by  law.  The  board  of 
state  canvassers  refused  to  examine  this 
i^tement,  or  to  declare  the  result.  The 
relator  asks  the  writ  of  mandamaa  out  of 
this  conrt  to  compel  a  meeting  ot  the 
board  ot  state  canvassers,  and  directing 
them  to  examine  such  statement  of  votes, 
and  to  make  a  statement  of  the  whole 
number  of  votes  given  tor  said  office  in 
said  county  of  Kent  at  such  last  general 
election,  and  deliver  the  same  to  the  secre- 
tary ot  state,  with  the  determination  ot 
said  board  as  to  what  person  has  been, 
by  the  greatest  number  of  votes,  dnly 
elected  to  said  office  indorsed  thereon. 

As  heretofore  shown  in  People  v.  Bnrch, 
and  in  this  opinion,  the  general  elec- 
tion of  November  4,  1890,  was  the  prop- 
er and  legal  time  tor  electing  a  succes- 
sor to  Judge  Bnrch,  and  to  fill  the  unex- 
pired term  ending  December  81, 1893.  If 
the  secretary  ot  state  had  issued  the  no- 
tice prescribed  by  the  statute,  there  could 
be  no  doubt  as  to  the  legality  of  the  elec- 
tion of  the  relator  as  such  successor,  and 
he  wonld  now  be  entitled  to  the  office 
npon  qualifying  as  the  law  directs.  Was 
this  notice  necessary  7  The  statutes  pro- 
vide that  "when  a  vacancy  shall  occur  in 
the  office  ot  Judge  of  the  supreme  conrt,  of 
Judgeof  the  circuit  court,  »  •  ♦  SO  days 
or  more  before  a  general  election,  the  sec- 
retary ot  state  shall,  at  least  20  days  be- 
fore snch  election,  cause  a  written  notice 
to  besent  to  the  sheriff  of  each  ol  the  coun- 
ties within  the  election  district  in  whicb 
such  vacancy  may  occur,  which  notice 
shall  statu  in  which  office  the  vacancy  oc- 
curred, and  that  such  vacancy  will  be  sup- 
plied at  the  next  general  election. "  How. 
St.  §  146.  The  sheriff  upon  receiving  sucli 
notice  is  to  cause  forthwith  a  like  notice 
In  writing  to  be  delivered  to  the  township 
clerk  in  each  township,  and  to  one  of  the 
inspectors  ot  election  In  each  ward  In  cit- 
ies, within  his  county,  (How.  St.  §  151 ;) 
and  20  days'  notice  of  the  holding  of  each 
general  election  for  the  choice  of  county 
officers,  designating  the  officers  to  be 
chosen  at  such  election,  (How.  St.  $  162.) 


The  anthoritles  are  uniform  that  the  n^- 

lect  of  the  secretary  ol  state,  or  of  the  sheriff, 
or  ot  both  of  them,  to  give  tliese  notices, 
would  not  invalidate  an  election  of  per- 
sons receiving  the  highest  number  ot  votes 
tor  any  office  for  which  the  regular  term 
was  by  law  to  be  filled  at  a  general  elec- 
tion. Attorney  General  v.  Canvassers,  64 
Mich.  609,  31  N.  W.  Rep.  639;  People  v. 
Hartweil.  12  Mich.  508;  People  v.  Wither- 
ell,  14  Mich.  48;  6  Amer.  &  Eng.  £nc.  Law, 
298,  299,  and  cases  cited ;  State  v.  Bernier, 
(Minn.)  38  N.  W.  Rep.  369;  Cooley,  Const, 
Llm.  768;  Mechem,  Pub.  Off.  §  173.  The 
notice  In  snch  case  required  by  the  statote 
is  deemed  directory  and  not  mandatory. 
The  right  and  duty  to  hold  the  election  is 
derived  from  the  law  and  not  from  the  no- 
tice. The  statute  makes  the  time  and  oe- 
casion  of  the  election  imperative.  Where 
such  a  direction  is  given,  it  cannot  be 
made  nugatory  by  any  failure  to  give  no- 
tice. Every  one  is  bound  to  take  notice  u( 
what  the  statute  requires.  Attorney  Oen- 
eral  v.  Canvassers,  supra,  page  611,  64 
Mich.,  81  N.  W.  Bep.  541.  But  where  the 
time  and  place  of  the  election  are  not 
fixed  by  law,  but  the  election  is  only  to 
be  called,  and  the  time  and  place  to  be 
fixed,  by  some  authority  named  in  the 
statute,  after  the  happening  of  some  condi- 
tion precedent,  it  has  been  held  that  it  Is 
essential  to  the  validity  ot  such  an  election 
that  it  be  called,  and  the  time  and  place 
fixed,  by  the  very  agency  designated  by 
la  w,  and  none  other.  Stephens  v.  People,  9i 
111.  837.  The  authorities  are  not  entirely 
harmonious  in  regard  to  the  filling  ot 
vacancies.  It  is  said,  in  Mechem  on  Pub- 
lic Offices  and  Officers,  (section  174,)  that, 
where  the  law  requires  the  vacancy  to  be 
filled  at  the  next  general  election,  the  time 
and  place  of  which  are  fixed  by  law,  no 
notice  Is  necessary,  although  the  law  de- 
clares that  notice  shall  be  given,  specify- 
ing the  vacancy  to  be  filled.  An  election 
at  the  time  and  place  fixed  by  law  will  be 
valid,  although  no  notice  was  given.  Cit- 
ing People  V.  Cowles,  18  N.  Y.  850;  Peo- 
ple V.  Hartweil,  12  Mich.  508;  Dishon 
V.  Smith,  10  Iowa,  212;  State  v.  Orvis, 
20  Wis.  235;  State  v.  Ooetce,  22  Wis.  868; 
State  V.  Jones,  19  Ind.  856.  Jndge  Cooley, 
in  bis  work  on  Constitutional  Limita- 
tions, says:  "When  both  the  time  and 
place  ol  an  election  are  prescribed  by  law, 
every  voter  has  the  right  to  take  notice  of 
the  law,  and  deposit  his  ballot  at  the  time 
and  place  appointed,  notwithstanding  the 
officer  whose  duty  it  is  to  give  notice  of 
the  election  has  tailed  in  that  duty.  The 
notice  to  be  given  is  only  additional  to 
that  which  the  statute  Itsell  gives,  and  Is 
prescribed  tor  the  purpose  ot  greater  pub- 
licity ;  but  the  right  to  hold  the  election 
comes  from  statute  and  not  from  the  offi- 
cial notice.  It  has  therefore  been  frequent- 
ly held  that  where  a  vacancy  exists  in  an 
office  which  the  law  requires  shall  be  filled 
at  the  next  general  election,  the  time  and 
place  of  which  are  fixed,  and  that  the  no- 
tice of  the  general  election  shall  also  spec- 
ify the  vacancy  to  be  filled,  an  election  at 
that  time  and  place  will  be  valid,  notwith- 
standing the  notice  is  not  given,  and  such 
elections  cannot  be  defeated  by  showing 
that  a  small  portion  only  ot  the  electors 


Digitized  by^OOQlC 


Mich.) 


▲DSIT  «.  SECBETABY  07  STATE. 


88 


were  actually  aware  of  the  Tacancy,  or 
cast  their  TOtee  to  fill  It. "  There  are,  how- 
ever, manycaaee  opposed  to  this  doctrine. 
It  is  held  by  these  aatboritles  that  where 
there  Is  "no  notioe  ritber  by  proclamation 
or  in  tact,  and  it  ta  obvious  that  the  great 
body  of  the  electors  were  misled  (or  want 
of  the  ofBdal  proclamation,  its  absence 
becomes  nnch  an  irregularity  as  prevents 
an  actual  choice  by  the  electors,— prevents 
an  actual '  election,'  in  the  primary  s^ise 
of  that  word.— and  renders  invalid  any  sem- 
blance of  an  Section  which  may  have  been 
attempted  by  a  lew,  and  which  must  op- 
erate. It  it  operates  at  all,  as  a  surprise 
and  fraud  nimn  the  rights  of  the  many. " 
Foster  v.  Scarfl,  15  Ohio  St.  682.  And  in 
cases  where  there  was  no  official  notice  of 
a  vacancy,  or  that  sncb  vacancy  would 
be  filled  at  the  general  election,  and  the 
tact  was  known  to  but  few  of  the  voters, 
or  there  was  a  doubt  as  to  whether  there 
was  a  vacancy,  and  but  a  small  number 
of  the  electors  voted  for  any  candidate  to 
fill  snob  vacancy.  It  has  been  held  that  the 
election  was  invalid.  State  v.  McKinney, 
25  Wis.  416 ;  Wood  v.  BartUng.  16  Kan.  100 ; 
State  V.  Good,  41  N.  J.  Law.  296;  Seal  v. 
Morton.  18  Ind.  846;  People  v.  Criasey,  91 
N.  Y.  616;  Toney  v.  Harris.  (Ky.)  8  8.  W. 
Bep.  614;  Secord  v.  Fouteh,  44  Mich.  S9.  6 
N.  W.  Bep.  110. 

I  think  the  tme  doctrine  is  as  laid  down 
in  the  text  o(  Mechem  on  Public  Offices 
and  Officers,  at  pages  108. 109.  J  174,  that 
an  election  to  nil  a  vacancy  of  which  no 
notice  was  given,  and  which  was  in  fact 
known  to  but  few-  of  the  voters,  is  void. 
But  though  the  official  notice  was  not 
given,  or.  If  given,  not  in  the  prescribed 
form,  yet  if  the  election  has  been  held,  and 
the  great  body  of  the  voters  had  notice  in 
tact  of  the  vacancy,  this,  coupled  with  the 
face  that  they  are  presumed  to  know 
that  the  law  requires  the  vacancy  to  be 
filled  at  the  nextelecti<»i.l«  sufficient,  even 
tboogb  many  refrained  from  voting  be- 
caoae  of  a  diSerence  of  the  construction  of 
the  law.  Bee,  also,  Jones  v.  Gridley,  20 
Kan.  684;  State  v.  Sklrving,  19  Neb.  497,27 
N.  W.  Bep.  728;  Foster  v.  Scarfl,  15  Uhio 
St.  S82;  Com.  v.  Smith,  182  Mass.  288;  Di- 
shon  V.  Smith,  10 Iowa,  212.  The  queetion 
to  be  considered  in  these  cases  Is  whether 
the  want  of  the  statutory  notice  has  re- 
sulted in  depriving  sufficient  electors  of 
the  opportunity  to  exercise  their  franchise 
to  ebange  the  result  of  the  election;  and 
the  dection  should  not  be  set  aside  when 
it  is  apparent  that  the  result  would  not 
have  been  different  had  all  the  electors 
voted.  In  the  case  before  us  it  Is  evident 
that  all  the  eiectors  In  the  county  of  Kent 
bad  nearly,  if  not  quite,  as  full  notice  that 
an  election  for  circuit  Judge  was  to  take 
place  as  K  such  notice  had  come  through 
the  official  statutory  notices.  It  was  no- 
torious tliat  the  relator  was  a  candidate; 
that  his  party  had  nominated  and  were 
sapportlng  him  for  this  office,  claiming 
that,  nnder  tiie  constitution  and  laws  of 
this  state,  a  vacancy  bad  occurred  in  this, 
office,  which  was  required  to  be  filled  at 
the  Section  on  November  4,  1880.  The 
newspapers  were  full  of  his  candidacy,  and 
of  bl8  att«npts  to  obtain  official  notice 
of  the  election.  Every  Democratic  ticket 
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bore  his  name  for  the  oflSce,  printed  by  au- 
thority. Notices  of  the  election  were  post- 
ed in  every  voting  precinct,  unofficial,  it  is 
true,  but  yet  bringing  the  fact  home  to 
the  electors  that  a  large  portion  of  the 
electors,  comprising  one  ol  the  principal 
political  parties  in  the  county,  were  In- 
slating  that  a  vacancy  had  occurred  in  the 
office  ol  such  circuit  ]udg;e;  that  the  law 
required  such  vacancy  to  be  filled  at  that 
Section ;  and  that  they  were  supporting 
the  relator  as  a  candidate  for  such  office. 
It  is  not  to  be  Inferred  from  the  circum- 
stances surrounding  and  loading  up  to 
this  election  that  any  considerable  num- 
ber of  the  electors  of  the  county  of  Kent 
were  unaware  of  the  candidacy  of  relator, 
or  that  an  election  was  being  held  to  fill 
an  alleged  vacancy  In  the  office  ol  circuit 
4ndge.  On  the  contrary,  it  clearly  appears 
that  the  other  political  parties,  and  the 
voters  of  such  parties,  refrained  from  tak- 
ing part  in  such  election  under  the  belief 
that  no  vacancy  existed,  and  that  Act 
No.  97  of  the  Public  Acts  of  1889,  extending 
the  term  of  the  respondent  until  December 
31. 1898,  was  constitutional  and  valid. 

Upon  the  presentation  and  argument 
of  this  application  for  maadamua,  I  was 
strongly  impressed  with  the  idea  that  such 
electors  were  ]uBtifled  in  reiving  upon  a 
statute  of  the  etate  which  had  not  been 
declared  invalid,  and  in  refraining  from 
voting  tor  a  candidate  for  this  office,  and 
that  therefore  the  election  could  not  lie  a 
legal  one  without  the  official  notice  pro- 
vided by  the  statute.  But,  on  considera- 
tion and  a  review  of  the  authorities,  I  have 
arrived  at  a  different  conclusion.  An  u»- 
constitutional  law  is  no  law,  and  in  no 
case  can  it  be  made  a  Instiflcation  in  law 
for  any  action  or  non-action.  The  maxim 
that  all  men  are  presumed  to  know  the 
law  must  prevail.  And.  while  there  may 
be  cases  where  a  person  will  not  be  pun- 
ished with  costs  tor  not  taking  action  in 
opposition  to  a  law  appearing  upon  the 
statute-books  before  the  same  is  declared 
unconstitutional  when  such  costs  are  in 
the  discretion  ot  the  court,  yet  no  rights 
can  be  founded  upon  such  a  law ;  nor  can 
any  person  or  persons  be  deprived  of  any 
rights  or  privileges  becausesach  a  law  baa 
been  apparently  legally  enacted,  and  ap- 
pears In  the  body  ot  oar  laws.  If,  In  the 
present  case,  but  few  had  voted,  and 
it  appeared  that  the  fact  of  the  ex- 
istence of  a  vacancy  or  that  this  elec- 
tion was  the  proper  and  legal  time  to 
fill  It  was  known  to  but  a  small  portion 
of  the  electors,  so  that  holding  theelection 
vaUd  would  seem  to  be  adtsfranchisement 
of  a  large  majority  of  the  electors,  I  should, 
under  the  rule  heretofore  quoted  from 
Mechem  on  Public  Offices  and  Officers, 
be  constrained  to  hold  that  no  legal  aleo- 
tlon  had  occurred  for  this  office.  And  this, 
I  think,  would  be  in  accordance  with  the 
ruling  of  this  court  in  Secord  v.  Fouteh,  44 
Mich.  89,  6  N.  W.  Rep.  110,  where  Judge 
Camfbkll  says :  "  In  the  present  case  it  is 
entirely  clear  that  thereeould  have  been  no 
general  idea  that  there  was  an  election  for 
Judge  of  probate,  for  there  were  no  oppiv 
sltlon  candidates,  and  the  number  ot  votes 
cast  la  conclusive  of  the  general  under- 
standing.   *    *    *    It  is  a  necessary  safe- 
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guard  to  popalar  electlonB  that  the  peo- 
ple be  intormed  what  nfflceni  they  are  to 
▼ote  for.  They  may  be  expected  to  know 
what  electlonB  are  to  be  made  at  the  regu- 
lar greneral  election,  and  as  to  these  in 
ordinary  cases  It  might  be  dangerons  to 
allow  a  failure  to  give  notice  to  avoid  the 
election.  This  would  enable  the  popular 
win  to  be  defeated  by  the  misconduct  of 
mlnlBterial  officers.  But  there  can  be  no 
such  knowledge  assumed  concemlog  va- 
cancies in  office,  and,  without  some  dis- 
tinct and  public  notice  of  some  sort,  such 
an  election  could  hardly  fail  to  be  capable 
of  the  worst  kind  of  fraud  and  trickery. " 
But  this  Is  not  such  a  case,  and  seems  to 
be  governed  by  thecase  of  People  v.  Hart- 
well,  12  Mich.  608.  The  constitution  and 
oar  laws  plainly  provide  that  a  vacancy 
existed  in  this  office,  and  that  the  electio* 
of  November  4, 1890,  was  the  proper  time 
to  fill  it.  The  secretary  of  state  gave  no- 
tice as  he  ought  to  have  done  of  an  elec- 
tion at  that  date  of  a  Justice  ol  the  su- 
preme court  to  fill  a  vacancy,  and  no  one 
will  contend  that  if  he  had  failed  to  do  so 
It  would  have  invalidated  the  election, 
providing  a  candidate  had  been  nominat- 
ed and  voted  for  by  a  plurality  of  the  peo- 
ple, considered  in  reference  to  the  relative 
strength  of  the  four  political  parties  in 
this  state.  In  other  words,  the  secretary 
of  state,  a  ministerial  officer,  could  not 
have  prevented  the  election  of  a  Justice  of 
the  supreme  court  by  tailing  to  give  the 
notice  required  by  the  statute,  and  it 
would  have  been  entirely  immaterial  upon 
what  ground  be  based  bis  refusal  to  lusue 
such  notice.  The  same  section  and  article 
of  the  constitution  that  governs  in  the 
rase  of  election  toffil  a  vacancy  in  the  office 
of  justice  of  the  supreme  court  also  ex- 
pressly regulates  and  controls  the  election 
to  fill  a  vacancy  in  the  office  of  circuit 
Judge.  Article  6,  S  14.  And  by  necessary 
implication  this  section  has  been  held  to 
preclude  the  appointment  by  the  governor 
to  All  a  vacancy  in  either  of  these  offices 
beyond  the  next  general  election.  The 
successor  to  such  appointee,  when  elected, 
could  not  "hold  bis  office  for  the  residue  of 
the  unexpired  term, "  If  the  governor  could 
by  appointment  fill  the  vacancy  for  the 
unexpired  term  regardless  of  intervening 
general  elections.  People  v.  I.ord,  0  Mich. 
227;  People  v.  Burcb,  47  N.  W.  Hep.  766, 
(present  term.)  Neither  can  the  secretary 
of  state,  by  refusing  notice,  nor  a  mi- 
nority party,  by  refusing  to  nominate  a 
candidate  or  to  vote,  prevent  the  hold- 
ing of  an  election,  where  the  constitution 
is  plain  that  it  should  be  held.  The  rea- 
son why  the  notice  is  not  given,  or  why 
those  not  voting  abstain  from  exercising 
tbelr  privileges  aselectors.is  unimportant, 
except  as  it  may  goto  the  question  wheth- 
er or  not  there  was  such  a  public  notice  of 
the  election  as  to  bring  home  to  the  major- 
ity of  the  electors  the  fact  that  such  an 
election  was  being  held.  Otherwise  it 
would  be  in  the  power  of  a  purely  minis- 
terial officer  in  concert  with  a  minority 
party  to  assume  either  that  a  law  was 
constitutional  or  unconstitutional,  as  the 
case  might  be,  to  suit  their  purposes,  and 
to  thereby,  by  neglecting  to  give  notice 
and  refusing  to  vote,  defeat  the  will  of  the 


majority,  and  keep  an  office  filled  by  one 
whom  the  law  declares  should  have  a  suc- 
cessor elected  by  the  will  of  the  majority, 
or,  in  this  state,  the  plurality,  of  the  people. 
This  cannot  be  permitted,  as  is  clearly 
shown  in  People  v.  Hartwell,  12  Mich,  at 
page  628.  It  follows  that  tbe  relator  is 
entitled  to  the  office  of  circuit  Judge  of  tbe 
county  of  Kent,  in  the  place  and  stead 
and  as  the  successor  of  Marsden  C.  Borcb, 
the  present  Incumbent,  and  that  tbe  writ 
of  mafldamossfaould  issue  as  prayed  in  the 
case  of  Allen  C.  Adsit,  Belator,  vs.  State 
Board  of  Canvassers,  Respondents. 

Chauplin,  C.  J.,  and  McGsath,  J.,  eon- 
cnrred  with  Mobsb,  J. 

Long,  J.  I  concur  in  the  result  reached 
by  my  Brother  Morse  in  this  case,  but  I 
do  not  aa;ree  with  him  in  some  of  the  rea- 
sons given  by  which  he  reached  the  con- 
clusion that  the  relator  is  duly  elected  to 
the  office  of  circuit  Judge  ol  Kent  county. 
It  is  true  that  tbe  anthoritiea  are  uniform 
in  holding  that  the  neglect  of  the  secr»- 
tary  of  state  or  of  the  sheriff,  or  both,  to 
give  notice,  would  not  invalidate  an  dee- 
tion  of  persons  receiving  the  highest  num- 
ber of  votes  for  any  office  for  which  the 
regular  term  was  by  law  to  be  filled  at  a 
general  election.  But  when  the  time  and 
place  of  tbe  election  are  not  fixed  by  the 
law,  and  the  election  only  to  be  called, 
and  the  time  and  place  to  be  fixed,  by  some 
authority  named  in  the  statute,  after  the 
happening  of  some  condition  precedent, 
it  is  held  that  it  is  essential  to  the  valid- 
ity of  such  an  election  that  it  be  called, 
and  the  time  and  place  fixed,  by  the  very 
agency  designated  by  the  statute,  and 
none  other.  Stephen  v.  People,  89  111.  387. 
I  should  rest  my  conclusions  upon  this 
doctrine,  and  hold  the  rdator  not  duly 
elected  to  the  office  of  circuit  Judge,  were 
there  not  certain  facts  patent  in  this  par- 
ticular case  which  should  bring  It  out  of 
that  rule,  and  from  which  I  am  satisfied 
that  the  electors  of  Kent  county  have  not 
in  any  manner  been  defrauded.  The  stat- 
ute itself  provides  that  the  governor  may 
appoint  to  fill  the  vacancy  until  the  spring 
election  of  1893.  This  was  passed  by  the 
legislature  and  approved  by  thegovemor. 
Acting  under  the  authority  so  conferred, 
the  governor  made  the  appointment  to 
the  full  end  of  the  term,  thus  giving  con- 
struction to  the  statute  that  It  did  so  con- 
fer upon  him  the  power  to  make  the  ap- 
pointment for  tbe  full  period  of  time.  No 
one  questioned  this  right,  so  far  as  ap- 
pears by  this  record,  until  Just  before  the 
fall  election  of  1890.  The  secretary  of  state 
was  called  upon  in  October,  1890,  to  give  no- 
tice of  this  election,  and  for  the  first  time  the 
question  was  agitated  as  to  the  power  of 
thegovemor  to  make  the  appointment  for 
the  full  time.  This  was,  however,  settled 
by  the  secretary  of  state,  the  head  of  one 
of  the  state  departments,  giving  construc- 
tion to  the  statute  as  It  had  before  that 
time  been  construed  by  tbe  legislature  and 
the  governor.  Tbe  relator  then  came  to 
this  court  for  mandamua  to  compel  the 
secretary  of  state  to  give  the  notice,  the 
claim  being  made  that  tbe  governor  had 
no  po^er  to  appoint  beyond  the  next  gen- 
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eral  election.  We  withheld  our  opinions 
upon  the  qnesttonn  raised  In  that  proceed- 
taiK  for  the  reason  that  we  were  uncertain 
whether  the  act  creating  an  additional 
IndKe  in  that  circuit  had  properly  passed 
both  branches  of  the  legislature.  Upon  a 
full  argument  ot  that  question,  we  have 
disposed  ot  thatpart  ot  the  case  in  People 
T.  Burch,  47  N.  w.  Bep.  765,  at  the  present 
term  ot  this  court. 

The  rtiator  having  been  nominated  by 
his  party  In  Kent  county,  and  having  done 
all  in  his  power  to  procure  the  publication 
ot  notice  by  the  proper  onthorlties  that 
an  election  would  be  held  tor  circuit  Judge 
in  that  county,  himsell  procured  to  be 
published  the  following  notice:  "Elec- 
tion Notice.  To  the  electors  of  the  17th 
iudiclal  circuit:  Whereas,  by  Act  No.  97, 
Public  Acts  of  18R9,  the  ofSce  of  additioaal 
Judge  for  the  17th  Judicial  circuit  was 
created,  and  it  was  further  provided  that 
said  office  should  be  vacant  from  the  time 
said  act  should  take  effect,  which  was 
May  17. 1889,  and  authorised  the  governor 
to  fill  the  vacancy  by  appointment  for  the 
nnezpired  term,  ending  Dec.  81, 1898;  and 
whereas,  the  governor  appointed  Hon. 
Marsden  C.  Burch  to  fill  the  vacancy  so 
created  by  said  act,  who  now  holds  said 
office  by  virtue  of  said  appointment;  and 
whereas,  it  is  provided  by  the  constitu- 
tion ot  the  state  of  Michigan,  section  14, 
article  6,  tliat,  'when  a  vacancy  occurs 
Id  the  office  of  Judge  of  the  *  *  •  dr- 
enit  *  •  •  court,it  shall  be  filled  by  ap- 
pointment of  the  governor,  which  shall 
continue  until  a  successor  is  elected  and 
qualified,  (when  elected,  such  succenvor 
shall  hold  his  office  the  residue  of  the  un- 
expired term;)'  and  whereas,  the  secre- 
tary of  state,  whose  duty  it  Is  to  give  no- 
tice ot  such  election,  has  been  requested  to 
give  the  same,  and  refused  to  do  so :  Now, 
therefore,  the  undersigned  hereby  give 
notice  that  a  vacancy  in  the  office  of  Judge 
of  the  17th  Judicial  circuit  exists,  which 
should  be  supplied  at  the  next  general 
election  to  be  held  in  the  state  of  Michigan 
on  the  4th  day  of  November,  1890,  and, 
notwithstanding  the  refusal  of  the  secre- 
tary of  state  to  give  notice  thereof,  an 
election  will  be  held  on  said  4tb  clay  of 
November,  1890,  in  said  17th  Judicial  cir- 
cuit, to  suppl.v  said  vacancy.  Dated, 
Orand  Uaplds.  Mich.,  Oct.  28, 1890.  John 
J.  Bblknap,  Secretanr.  L.  E.  Cabrox.1., 
Chairman,  Dem.  Co.  Committee. "  These 
notices  were  posted  in  all  the  townships, 
wards,  and  voting  precincts  in  said  coun- 
^,  some  time  prior  to  the  day  of  election. 
They  were  signed  by  the  chairman  and 
secretary  ot  the  Democratic  county  com- 
mittee, and  the  proclamation  was  thus 
made  that  it  was  claimed  that  a  vacancy 
existed  in  the  office  of  circuit  Judge  in  that 
eonnty,  and  the  voters  were  called  upon 
to  vote  for  a  candidate  to  fill  the  office. 
It  appears  also  that  the  matter  was  can- 
vassed by  the  county  papers,  and  appar- 
ency as  great  publicity  was  given  to  the 
fact  as  any  notice  which  the  secretary  ot 
state  or  the  sheriff  might  have  given ;  but 
the  notice  was  not  official,  and  the  other 
political  parties  in  that  county,  from  the 
fact  that  they  made  no  nomlnationB  for 
that  office,  presumably  regarded  the  office 


as  one  already  filled  under  the  law,  and 
that  no  vacancy  existed  to  be  filled  nt 
that  election.  The  law  upon  its  face,  and 
the  action  of  the  governor  in  making  the 
appointment  of  Judge  Burch  under  it,  un- 
doubtedly led  the  other  political  parties 
to  believe  that  no  such  vacancy  existed, 
and,  therefore,  no  nominations  need  be 
made  for  that  place.  The  other  political 
parties  had  full  tickets  in  the  field  except 
tor  this  office.  They  looked  upon  the  face 
of  the  law,  and  interpreted  it  from  its 
reading,  and  from  the  action  of  the  gov- 
ernor and  secretary  ot  state,  instead  ot  a 
comparison  with  the  conscitutlon. 

It  is  said,  however,  that  all  parties  must 
be  presumed  to  know  that  the  law  was 
unconstitutional  in  so  far  as  it  attempted 
to  confer  upon  the  governor  the  power  to 
appoint  beyond  the  next  general  election ; 
that  an  unconstitutional  law  is  no  law; 
and  that,  by  the  plain  terms  of  the  consti- 
tution, the  people  were  advised  that  a  va- 
cancy existed  at  the  first  general  election 
after  the  appointment  was  made.  There 
woald  be  much  force  in  this  proposition  if 
an  attempt  was  made  to  nphcud  an  act 
done  or  right  claimed  to  have  been  ac- 
quired under  the  unconstitutional  law, 
for  the  reason  that  every  one  who  is  com- 
petent to  act  for  himself  is  presumed  to 
know  the  law,  and  ignorance  ot  the  law 
is  no  excuse  or  Justification.  But  the  very 
ground  upon  which  the  notice  becomes 
necessary  to  a  valid  election  is  that  the 
law  does  not  fix  the  time  or  place  when 
the  election  is  to  be  held,  and  the  provision 
of  the  constitution  upon  which  the  action 
is  based  does  not  so  fix  and  determine  it. 
It  there  were  no  other  conslderattons  in 
the  case,  I  should  unhesitatingly  hold  that 
the  election  was  absolutely  void,  as  a 
fraud  upon  the  electors  ot  that  county; 
that  one  party  could  not  put  a  candidate 
in  nomination  forsuchan  important  office 
on  the  claim  that  a  vacancy  existed  when 
no  such  vacancy  appeared  upon  the  face 
of  the  statute,  and  without  any  published 
notice  from  the  public  officers  whose  duty 
It  is  under  the  statute  to  give  such  notice, 
and,  upon  a  tew  votes  being  cast  In  favor 
of  that  candidate,  have  him  foisted  up- 
on the  people  as  the  one  legally  entitled  to 
all  the  privileges  and  emoluments  of  the 
place.  But  there  are  other  considerations 
which  must  have  weight  in  determining 
whether  the  people  have  been  defrauded. 
These  notices  were  not  only  posted  by  Mr. 
Adsit  and  discussed  by  the  newspapers 
throughout  the  county,  being  notice  of  the 
claim  made  by  the  voters,  but  the  Demo- 
cratic ticket  was  printed  under  the  author- 
Ity  of  the  secretary  of  state,  containing  the 
name  of  Allen  C.  Adsit  as  a  candidate  tor 
the  office  of  circuit  Judge  of  the  seven- 
teenth Judicial  district.  These  tickets 
were  placed  at  every  polling  place  in  the 
county.  At  the  close  of  the  elections  these 
votes  were  counted  by  the  inspectors  of 
election,  and  returned  to  the  board  of 
county  canvassers.  From  this  tabulation 
it  appears  that  the  whole  number  of  votes 
cast  in  that  county  tor  the  office  of  gov- 
ernor was  23,384,  and  for  the  general 
state  officers,  28,395,  thus  showing  the 
numberof  electors  of  all  political  parties 
appearing  and  voting  at  that  election  to 


Digitized  by^OOQlC 


8« 


NOBTHWESTERN  REPOBTEB,  Vol.  48. 


(Mich. 


have  been  at  the  utmost  23,896,  an  the  tab- 
alated  statement  of  the  votes  cast  for  the 
varioDB  cuanty  ofDcers  shows  aboot  the 
same  vote.  From  the  tabulated  state- 
ment It  also  appears  that  the  relator  had 
votes  cast  tor  hiro  for  that  ofBce  abont 
equal  to  any  candidate  running  upon  the 
Democratic  ticket  from  governor  to  coun- 
ty surveyor,  who  had  pluralities  ranging 
from  S44  to  2,088,  and  every  candidate  on 
the  Democratic  ticket  except  register  of 
deeds  received  pluralities  of  over  1,600.  The 
relator  received  for  the  office  of  drcoit 
Judge  11,659  votes;  the  Democratic  candi- 
date forgovemorreceived  11,83IS;  tlie Dem- 
ocratic candidates  for  tl>e  various  state 
ofBces  received  from  11,519  to  11,781  votes 
each;  and  the  Democratic  candidates  for 
the  various  county  offices  except  register 
of  deeds  reedved  from  ll,068to  11,935  votes. 
It  is  therefore  fair  to  presume  that,  had 
the  other  thpee  political  parties  made  nom- 
inations for  this  office,  the  vote  caHt  there- 
on would  not  have  been  to  exceed  the 
highest  vote  cast  by  each  of  such  parties 
for  the  other  candidates,  thus  giving  to 
the  relator  a  plurality  of  all  the  votescast 
for  that  office  by  from  1,600  to  2,000.  There 
were  three  other  regular  tickete  in  the 
field.  The  highest  vote  given  for  any  B^ 
publican  candidate  on  the  state  ticket  in 
that  county  was  10,281 .  The  average  vote 
for  ail  candidates,  however,  was  abont 
10,100.  The  highest  vote  given  for  any 
candidate  on  the  Prohibition  state  ticket 
was  1,694,  the  average  being  abont  1,600. 
The  highest  vote  given  for  any  candidate 
on  the  Industrial  state  ticket  was  86,  that 
being  abont  the  average.  The  highest 
vote  given  for  any  candidate  on  the  Dem- 
ocratic state ticketwas  11,883,  the  average 
(>eing  about  11,700.  It  would  not  be  con- 
tended by  any  one,  however  partisan, 
that  had  all  the  political  parties  made 
nominations  for  that ofBce,  and  presented 
their  tickete  with  the  names  of  candidates 
for  that  office  printed  thereon,  it  would, 
under  such  circumstances,  be  the  duty  of 
the  court  to  declare  the  election  void  for 
the  want  of  the  statutory  notice,  as  the 
only  function  of  the  statutory  notice  Is  to 
give  publicity  to  the  fact  from  official 
sources  that  an  election  is  to  be  held,  so 
that  a  fair  election  may  be  had,  and  that 
the  will  of  the  electors  may  not  be  defeat- 
ed. Under  the  statutes  of  this  state,  those, 
and  those  only,  who  receive  the  greatest 
number  of  votes  cast  for  any  office  are  en- 
titled to  such  office.  It  is  Idle  to  indulge 
In  presumptions  which  the  facts  do  not 
warrant;  but,  taking  the  facts  here 
shown,  the  mind  is  led  inevitably  to  the 
conclusion  that,  had  the  other  political 
parties  named  candidates  for  that  office, 
the  result  must  have  been  that  Mr.  Adsit 
would  have  been  elected  by  a  plurality 
of  over  1,600.  It  appears  to  me  that  the 
will  of  the  electors  of  Kent  county  would 
be  defeated  under  these  clrcuinstanRes  to 
hold  the  election  of  the  relator  void.  He 
had  done  all  that  could  be  done  to  have 
the  statutory  notice  given.  Falling  In 
this  he  took  steps  to  give  such  notice  as 
was  possible  to  nil  the  electors  of  the 
county  that  such  election  would  be  held. 
This,  as  has  been  seen,  would  have  been 
wholly  inelfectnal  did  It  not  appear  that 


the  necessary  vote  was  actually  cast  to 
g^ve  him  the  greatest  number  of  votes  bad 
other  candidates  been  presented.  It  seems 
to  me  that  any  other  ruling  would  t>e 
contrary  to  common  sense,  and  an  Injus- 
tice not  only  to  the  relator,  but  to  the 
peopin  of  Kent  county,  and  cast  upon  the 
people  there  the  burden  of  another  elec- 
tion. For  these  reasons  I  concur  in  the 
result. 

Grant,  J.,  (dtaaenttng.)  Icaaaot  con- 
cur with  my  brethren  In  the  conelnsion 
reached  by  them  in  these  cases.  I  do  not 
think  that  there  was  an  election  tor  the 
office  of  circnlt  Judge  in  Kent  county  at 
the  last  November  election,  within  the 
spirit  and  meaning  of  our  constitution 
and  laws.  It  is  undoubtedly  the  law  that 
where  the  election  Is  a  general  one,  and 
the  offlcen  are  to  be  elected  for  the  full 
and  regular  term,  the  failure  to  give  notice 
will  not  avoid  the  election.  This  is  the 
well-recognised  rule  of  nearly  all  the  au- 
thorities. But  when  vacancies  are  to  be 
lllled,andnonotlc6of  the  election  has  been 
given,  the  authorities  are  divided,  and, 
as  a  rule,  each  case  seems  to  have  been 
decided  upon  its  own  peculiar  facta.  It 
may  be  ssfto  to  say  that  ttie  leading  idea 
in  these  cases  is  that  where  it  is  evident 
there  has  been  a  fair  expression  of  the 
popular  will,  and  a  general  underatanding 
that  there  was  a  vacancy,  and  that  an 
election  was  to  be  held  to  fill  it,  the  elec- 
tions have  been  hdd  valid,  otherwise  void. 
In  the  case  at  bar,  there  could  have  been 
no  general  underatanding  that  there  was 
a  vacancy  to  be  filled.  No  such  under- 
standing can.  In  my  Judgment, exist  where 
the  statute  law  upon  its  face  expressly 
says  there  is  no  vacancy,  and  where  a 
suit  is  pending  In  a  court  of  last  resort  to 
test  the  question.  Under  these  circum- 
stances it  cannot  t>e  so  plain  a  question 
that  courts  have  the  right  to  say  that 
there  was  such  a  general  understanding 
of  a  vacancy  to  be  filled  as  to  dispense 
with  notice  by  the  proper  authorities. 
The  case  mainly  relied  upon  in  this  state 
to  sustain  relator's  position  is  the  case  of 
People  V.  Hart  well,  12  Mich.  508,  but  the 
facte  in  that  case  are  so  widely  different 
from  the  one  at  bar  as  in  my  Judgment 
to  render  it  no  authority  here,  and  to  ren- 
der the  principles  there  laid  down  entirely 
inapplicable  to  this  case.  In  that  case 
there  was  a  vacancy  in  the  office  of  city 
attorney,  who  was  elected,  and  under  the 
law  was  to  hold  his  office  for  two  yeare. 
The  charter  expressly  provided.  In  caae  of 
vacancy  in  that  office,  that  the  common 
council  were  aathorlzed  to  appoint  and 
ilil  the  vacancy  until  the  next  general  elec- 
tion The  incumbent  had  removed  from 
the  city,  and  the  common  council,  by  reso- 
lution, declared  a  vacancy  in  the  ofSce, 
and  that  resolution  was  published  In  the 
official  paper  of  the  city.  By  the  same 
resolution  declaring  a  vacancy,  the  re- 
spondent was  appointed  to  fill  it  until  a 
general  election.  There  was,  therefore,  in 
that  case,  an  actual  vacancy,  not  only  by 
the  express  terms  of  the  charter  Itself,  but 
by  the  solemn  declaration  of  the  council, 
the  governing  body  of  the  city,  which  dec- 
laration was  published  in  its  proceedings. 
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Thatwas  a  getieral  election,  and  the  court 
Bay:  "Electon  are  aapposed  to  know 
what  offieen  are  to  be  elected  at  a  gen- 
eral dectlon,  and  U  in  donbt  can  readily 
Inform  tbemiielyes. "  Of  course  any  voter 
could  in  that  case  very  readily  have  de- 
termined for  hlmaeU  the  qneetlon.  and 
would  have  fonnd  that  there  was  a  va- 
cancy, and  that  the  statute  law  expressly 
provided  that  it  shonld  be  filled  at  the 
then  coming  election.  If  a  voter,  In  the 
case  at  bar,  had  attempted  to  ascertain 
whether  or  nottliere  was  a  vacancy,  what 
would  he  have  fonnd  to  enlighten  him 
and  to  gnlde  him  in  bis  investigation  to  a 
conclnalon?  Ha  woold  have  found  a  law 
providing  for  an  additional  drcoit  Judge 
for  the  aerenteeutb  Jndlcial  clrcnlt,  ez- 
preasly  declaring  a  vacancy  in  the  office, 
and  anthoriiing  the  governor  to  fill  It  by 
appointment  nutll  the  general  election  of 
18S8,  which  was  the  time  for  the  next  gen- 
eral election  for  circuit  judges  after  the  law 
waa  enacted.  Examining  far  tbor,  he  wonld 
have  fonnd  that  tills  la  w  was  nnaniuiousiy 
passed  by  both  the  senate  and  bouse  of 
repreaentatlvee ;  that  It  was  approved  by 
the  governor;  thatthegovernor  had  filled 
the  vacancy  by  appointment;  that  on 
October  7,  1890,  the  law  department  of 
the  state  had  commenced  proceedings  in 
thlB  court  to  test  the  validity  of  the  en- 
tire act,  claiming  that  it  was  nut  consti- 
tutionally passed;  that  the  secretary  of 
state  bad  previoasly  declined  to  find  ttaat 
there  was  a  vacancy,  and  to  issue  a  no- 
tice of  election  to  fill  it;  that  on  the  same 
day  the  relator  had  filed  his  petition 
in  this  court  to  compel  the  secretary  of 
state  to  issue  a  notice  of  election ;  that  on 
the  14th  of  October  this  court  announced 
that  It  wonld  not  then  decide  the  ques- 
tion ;  that  there  was  not  sufficient  time 
for  notice  to  be  then  given  according  tu 
law :  and  that  further  time  for  considera- 
tion woold  be  taken  as  to  the  constitu- 
tionality of  the  law.  He  would  further 
hare  found  that  tberp  had  been  no  Judicial 
or  official  intimation  whatever  that  a  va- 
cancy ^sted.  Underthose  circumstances, 
can  it  be  said  that  there  waa  a  general 
knowledge  that  there  was  a  vacancy,  and 
that  an  election  .'could  legally  be  held?  I 
do  not  think  the  people  are  called  upon  to 
determine  eonatltntlonal  qaestlons  of  tbla 
cbaraeter.  The  presumption  is  always  in 
fftTor  of  the  constitutionality  of  a  law, 
and  that  presumption  exists  until  the 
eoorts  have  deelwed  it  otherwise.  No 
one  wonld  seriously  contend  that  the  sec- 
retary of  state  shonld  assume  the  function 
of  declaring  such  a  law  unconstitutional, 
and  act  accordingly.  He  did  what  was 
clearly  his  duty  to  do  in  acting  upon  the 
aaeumptlon  of  its  constitutionality,  and 
leaving  other  parties  to  take  the  proper 
■tepa  to  test  It.  Three  out  of  the  four  po- 
iitleal  pcurtiee  in  the  field  made  no  nomi- 
nation for  that  office,  evidently  aBSuming 
that  the  law  was  constitutional,  and  that 
there  waa  no  vacancy.  One  party  nomi- 
nated rdator,  who  received  a  very  lante 
number  of  votes.  Had  there  been  knowl- 
edge of  a  vacancy  and  notice  of  an  elec- 
tion, or  had  there  been  official  notice  of  the 
election,  the  other  political  parties  would 
undoubtedly  have  made  nominations  for 


the  office.  Had  they  done  so.  It  Is  entirely 
problematical  whether  relator  would  have 
received  a  plurality  of  the  votes  cast.  I 
do  not  think  it  is  the  province  of  tbia 
court  to  say  that  such  would  have  been 
the  result,  and  the  relator  would  have 
been  elected  In  any  event.  Had  there  been 
any  other  candidate  in  the  field  tor  whom 
votes  were  cast,  the  conclusion  of  my 
brethren  in  this  respect  might  t>e  natural ; 
but  when  three  out  of  four  political  par- 
ties have  chosen  to  recognise  an  express 
provlfliona  of  law  as  valid  and  constitu- 
tional, and  bave  refrained  from  acting  un- 
til the  court,  the  proper  tribunal,  have 
decided  the  qnestlon,  I  cannot  hold  the 
election  to  be  iralld  where,  in  the  absence 
of  all  official  notice,  but  one  man  has  been 
voted  for,  and  but  one  man  waa  In  the 
field.  Upon  what  principle  can  we  assume 
that  he  wonld  bave  been  elected  it  the 
other  political  parties  had  nominated  one 
or  more  candidates?  It  is  true  that  the 
relator's  political  party  bad  a  very  large 
plurality,  but  can  we  say  It  was  so  large 
that  the  electors  would  in  any  event  have 
elected  him  to  the  office  of  circuit  judge,  if 
the  other  parties  had  united  upon  one 
candidate,  or  had  each  nominated  a  sepa- 
rate one?  We  might  speculate  upon  the 
result,  but  speculation  is  not  the  province 
of  tbia  court.  Unless  we  can  say  with  cer- 
tainty thattbe  result  would  not  have  been 
different,  we  bave  no  rigbt,  in  my  Judg- 
ment, to  sustain  the  election  upon  the 
ground  that  the  wlU  of  the  people  has 
been  expressed.  Relator  did  not  receive 
one-half  of  the  votes  cast.  We  cannot  toll 
whether  In  case  of  opposition  be  wonld 
have  received  all  his  present  vote,  nor 
whether  he  wonld  have  been  opposed  by 
one  or  more  candidates.  No  one  can  say 
mom  than  that  tt  Is  probable  he  wouI<l 
have  been  elected ;  but  is  that  enough  tu 
sustain  an  election  otherwise  void  ?  Such 
an  election  cannot  be  called  an  expression 
of  the  popular  will,  and  is  not  in  accord 
with  the  spirit  and  genius  of  republican 
government.  The  questions  of  the  con- 
stitutionc^ty  of  the  act  were  grave  and 
important.  Members  of  the  legal  profes- 
sion differed  upon  them,  and  no  one  could 
have  foreseen  what  the  decision  of  thla 
court  would  be.  I  do  not  think  an  elec- 
tion underthose circamatances  can  be  ans- 
tained  as  valid.  Under  such  conditions, 
an  election  can  only  be  sustained  when 
there  has  been  a  general  belief  and  acqui- 
escence on  the  part  of  the  people  that  It 
was  unconstitutional;  that  a  vacancy  ex- 
isted ;  and  that  an  deetion  was  to  be  held 
to  fill  it,  and  where  there  has  been  a  gen- 
eral partidpatlon  In  the  election.  I  do 
not  think  a  single  authority  can  be  toood 
sustaining  an  election  as  valid  under  the 
facts  of  this  case,  or  any  similar  to  them, 
nor  do  I  think  that  the  principles  laid 
down  by  any  of  the  anthorltiea  will  sus- 
tain It. 

Tbls  case  is,  in  my  Judgment,  clearly 
within  the  reasoning  of  this  court  in 
Secord  v.  Foutcb,  44  Mich.  89,  6  N.  W.  Rep. 
110,  where  it  la  said:  "It  is  a  necessary 
safeguard  to  popular  elections  that  the 
people  be  informed  what  officers  they  are 
to  vote  for.  They  may  be  expected  to 
know  what  elections  are  to  be  made  at 
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the  regnlar  general  election,  and  aa  to 
those  in  ordinary  cases  it  might  be  dan- 
gerous to  allow  a  failure  to  give  notice  to 
avoid  the  election.  But  there  can  be  no 
such  knowledge  assumed  concerning  va- 
cancies in  ofllcA,  and,  without  some  dis- 
tinct and  public  notice  of  some  sort,  such 
an  election  conld  hardly  fail  to  be  capable 
ot  the  worst  frand  and  trickery."  It  is  not 
enough  that  one  man  or  one  party  assume 
to  give  notice  that  they  will  vote  for  a 
man  tor  an  office.  This  is  no  evidence  of 
a  vacancy,  and  in  this  case  had  no  bear- 
ing whatever  upon  the  question  of  va- 
cancy. If  there  was  a  general  knowledge 
that  there  was  a  vacancy,  and  that  there 
would  be  an  election  to  fill  it,  it  is  of  no 
legal  consequence  whether  a  minority  or 
majority  party  nominate  a  candidate,  nor 
whether  he  receives  few  or  many  votes. 
When  it  Is  understood  and  known  that  an 
office  is  to  be  filled  by  election  at  the  elec- 
tion to  be  held,  it  is  of  no  consequence 
whatever  whether  them  be  one  or  many 
candidates,  or  whether  there  be  few  or 
many  votes  cast.  The  electors  have  then 
bad  ample  opportunity  to  exercise  their 
rights,  and  are  foreclosed  by  the  result. 
The  relator  cites  People  v.  Cowles,  18  N. 
Y.  851.  The  force  of  that  as  an  authority 
is  weakened  by  the  fact  that  the  conclu- 
sion was  reached  by  a  divided  court  of 
five  to  three,  but  the  rule  there  adopted 
by  a  majority  of  the  court  can  safely  be 
adopted  in  this  case,  without  in  the  least 
affecting  the  question.  One  of  the  Justices 
of  the  supreme  court  died  October  28d, 
previous  to  the  general  election  of  the 
fudges  on  the  ensuing  6th  of  November. 
No  notice  was  given  of  the  election.  The 
time  within  which  the  secretary  of  state 
should  have  given  notice  had  elapsed  be- 
fore the  23d  of  October.  The  party  con- 
ventions had  been  held  and  nominations 
made.  After  the  death  of  the  Justice,  the 
conventions  reassembled,  and  each  nomi- 
nated a  man  tu  fill  the  vacancy.  Fifty 
thousand  votes  were  cast.  No  question 
was  raised  as  to  the  fairness  of  the  elec- 
tion, which  was  generally  participated  in 
by  the  people. 

The  sole  point  in  issue  was  whether  the 
election  was  invalid  for  the  reason  that 
no  official  notice  had  been  given,  and  a 
vacancy  bad  occurred  after  the  time  had 
expired  within  which  notice  could  have 
been  given.  I  call  attention  to  the  reason- 
ing of  the  dissenting  opinion,  and  quote 
with  approval  the  following:  "Notice  to 
the  electors  lies  at  the  foundation  of  any 
popular  elective  system.  The  elector  can- 
not act  through  the  ballot  without  notice 
that  a  vacancy  exists  to  be  filled.  Neces- 
sity and  sound  policy  demand  that  every 
elector  shall  have  both  the  knowledge  and 
the  opportunity  to  enable  him  to  exercise 
the  elective  right  deliberately  and  intelli- 
gently. In  our  elective  system  the  duty  of 
giving  notice  Is  devolved  upon  the  secre- 
tary of  state.  The  legialnture  have  wlsoly 
provided  that  the  notice  shall  be  given  by 
this  officer  within  a  time,  and  In  a  way, 
calculated  to  give  the  fullest  notice  to  the 
electors.  It  may  be  that,  under  this  stat- 
ute regulation,  the  omission  to  give  the 
required  notice  of  an  election  of  a  judge 
for  a  regular  term  would  or  ought  not  to 


vitiate  the  election.  The  elector  ahoold 
be  presumed  to  know  the  law,  and  conse- 
quently at  what  period  the  regular  term 
of  the  public  officers  to  be  voted  for  wlU 
expire,  and  be  prepared  to  act  according- 
ly ;  but  there  can  be  no  soch  presumption 
when  the  election  is  to  fill  a  vacancy.  I 
believe  that  no  case  can  be  found  holding 
that  notice  to  the  electors  of  the  existence 
of  a  vacancy,  and  calling  on  them  to  fill 
it,  is  not  essential  to  give  validity  to  the 
meeting  of  the  electoral  body  to  discharg:e 
the  special  duty.  Certainly  it  could  rest 
on  no  principle  or  sound  rule  of  govern- 
mental policy.  In  the  nature  of  things, 
notice  to  the  elector  that  a  vacancy  ex- 
ists, and  calling  on  bim  to  fill  it,  is  an  e»- 
sential  characteristic  of  a  popular  elec- 
tion ;  and  public  policy  and  safety  require 
that  it  should  be  ^ven  in  such  form  aa  to 
reach  every  elector  who  has  the  duty  to 
discharge.  Notice,  therefore,  b^ng  an  es- 
sential element  of  an  Section  to  fill  a  va- 
cancy, whether  we  regard  the  election  at 
which  the  relator  claims  to  have  received 
a  plnrality  of  votes  held  in  pursuance  of 
the  constitution  or  the  law,  it  was  equal- 
ly invalid."  In  the  absence  of  the  statu- 
tory notice  required  to  be  given,  it  must 
be  concluded  that  something  must  exist 
as  its  equivalent.  That  something  in  this 
case  must  be  (1)  the  public  assertion  of  the 
relator  and  his  friends;  and  (2)  the  action 
of  the  convention  of  his  party  in  placing 
him  in  nomination,  and  the  publication 
thereof  in  the  newspapers  of  the  circuit. 
I  can  find  no  authority  to  sustain  the  po- 
sition that  the  existence  of  either  one  or 
both  of  these  constitutes  such  knowledge 
of  a  vacancy  and  notice  of  an  election  as 
must  compel  electors  to  take  notice  of 
them,  and  especially  where  the  fact  of  a 
vacancy  depends  upon  a  construction  of 
the  constltation.  They  are  unofficial  acts, 
binding  upon  no  one.  Under  the  theory 
of  the  relator,  the  convention  of  one  polit- 
ical party  can  compel  the  people  at  large 
to  adopt  at  their  peril  the  construction  of 
the  constitution  and  laws  governing  elec- 
tions which  the  members  of  that  conven- 
tion see  fit  to  place  upon  them.  The  peo- 
ple have  a  right  to  rest  and  act  upon  the 
constitutionality  of  such  laws  until  the 
courts  have  declared  them  void.  Any  rule 
that  will  disfranchise  those  who  have  so 
acted  is,  in  my  judgment,  unsound  in  pol- 
icy, unsupported  by  authority,  and  not 
the  law.  When  the  people  generally  bare 
acted  upon  and  acquiesced  in  a  belief  In 
the  constitutionality  of  the  act  by  par- 
ticipating generally  in  the  election,  then, 
and  then  only,  may  the  election  be  held 
valid.  No  such  claim  can  be  successfully 
maintained  in  this  case,  unless  we  are  pre- 
pared to  hold  that  the  action  of  the  con- 
vention of  one  party  represents  the  peo- 
ple, and  is  binding  upon  them.  Does  such 
an  election  satisfy  the  theory  of  popular 
elections  where  the  members  of  three  out 
of  four  political  parties,  and  more  than 
half  of  the  electors,  have  refrained  from 
making  nominations,  and  from  voting,  In 
the  honest  and  reasonable  belief  that  no 
vacancy  exists?  The  most  careful  investi- 
gation I  have  been  able  to  make  leads  me 
to  the  following  conclusions:  (1)  Where 
the  statute  law  creates  a  new  or  addition- 
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«1  office,  and  by  Iti  terma  declaieti  the 
ofBee  Tacant,  and  provides  tor  flllios  It  by 
appointment  until  the  next  election  at 
whicb  offlcera  for  fall  terma  are  to  be 
elected,  and  tbe  office  Is  so  filled,  and  tbere 
Is  no  official  notlcn  of  a  vacancy  or  of  an 
election  to  fill  It,  there  Is  no  sach  knowl- 
edge of  a  Tacancy  amonfc  the  people  as 
will  Instify  an  election  In  the  absence  of  a 
general  participation  In  It  by  tbe  people. 
(2)  Wben  a  suit  Is  pending  in  the  proper 
court  to  test  tbe  validity  of  the  act  and 
the  qaeetlon  of  a  vacancy,  the  people  can- 
not be  held  to  knowledge  of  a  vacancy  nn- 
tll  after  the  decision  of  the  court.  (3)  A 
nomination  by  only  one  political  party  of 
four,  and  the  tact  that  the  members  of 
that  party  generally  voted  for  tbe  nomi- 
nee, are  not  a  general  participation  by  tbe 
people  in  tbe  election,  nor  a  general  ac- 
qnteKence  in  the  belief  that  tbere  is  a  va- 
cancy, notwithstanding  tbe  fact  that  such 
political  party  bad  a  plurality  of  tbe  votes 
cast.  (4)  Such  an  election  cannot  be  held 
to  bave  expressed  that  deliberate  will  and 
choice  of  the  people  necessary  to  Bustain 
popniar  elections.  (6)  The  relator  was 
not,  therefore,  elected.  No  Injustice  or  in- 
convenioice  can  result  from  a  denial  of 
tbe  writ.  An  election  for  this  office  can 
be  beld  at  tbe  coming  spring  election, 
abont  two  months  hence,  when  the  people 
can  have  a  full  and  fair  opportunity  to 
nominate  candidates,  and  elect  a  man  of 
their  choice.   Tbe  writ  should  be  denied. 


Appeal  of  MooBKs. 

(Supreme  Court  of  MicMacm.    Feb.  6,  1S91.) 

WiLU — ^Lauds  Subjxct  to  Lioaot  —  Unadteob- 

ixKD  Sai*— Nonas— PxoBATi  Jcbisdiction. 

1.  After  varions  bequests  and  devises  tests- 
Iriz  gave  tU,0(IO  to  her  son  and  several  tracts  of 
land  to  her  hnsbsnd,  made  the  latter  executor, 
and  provided  that  if  the  estate  proved  insuffloient 
the  son's  legacy  shonid  be  first  pafd-  An  ao- 
ooant  rendered  to  the  probate  ooort  showed  In- 
snJBoieDt  personalty  to  pay  the  legacies.  Pending 
tbe  settlement,  the  husband,  under  order  of 
ocmrt,  sold  some  of  the  tracts  devised  to  him,  and 
one  tract  he  sold  without  such  order.  On  ao- 
connting  a  balance  was  found  against  him,  which 
he  fSileia  to  pay.  Held,  that  the  probate  records 
were  noUoe  to  tbe  porchaser  of  the  tract  sold 
withODt  aathorll^  of  oonrt,  and  it  was  still  sub- 
}eot  to  the  son's  Mgaey. 

%.  The  lands  sold  by  order  of  the  oonrt  were 
preanmably  sold  for  the  lawful  porpose  of  paying 
debts  and  legacies,  and  were  not  chargeable  with 
the  legacy ;  and,  as  the  tract  sold  without  author- 
ity was  the  only  one  chargeable,  it  was  unneoes- 
saiy  to  go  Into  equity  to  adjust  the  burdens,  and 
the  piromte  oonrt  had  jnrisdiction  to  order  a 
sale  of  that  tract 

S.  There  having  been  no  settlement  by  the  ez- 
eentm*,  and  the  will  not  contemplating  the  clos- 
ing of  the  estate  in  six  years,  the  statute  of  limit- 
ations had  not  ran. 

Appeal  from  circuit  court,  Saginaw 
connty;  C.  H.  Oaoe.  Judge. 

Wheeler,  McKnigbt  A  Grant,  {WlsDer  dk 
Draper,  of  counsel,)  for  appellant.  Han- 
chett.  Stark  A  Uanchett,  for  appellee. 

MoBSK,  J.  April  18, 1875,  Helen  L.  La- 
tbrop  executed  her  last  wUl,  in  whicb  she 

tave  her  son,  John  N.  Derby,  a  legacy  of 
1S.000,  and  devised  to  her  husband,  George 
A.  Latbrop,  certain  lots,  describing  them. 


In  East  Saginaw.  This  will  was  duly  ad- 
mitted to  probate  December  80, 1875,  and 
George  A.  Lathrop  and  Augustine  S.  Gay- 
lord  appointed  executors,  who  both  duly 
qualified.  Gaylord,  however,  took  no 
part  in  the  actual  management  of  the  es- 
tate, and  died  June  21, 1877.  The  will  of 
Mrs.  Lathrop  gave  all  her  personal  cloth- 
ing and  Jewelry  to  a  sister.  Then  follows 
the  bequest  tu  her  son,  John  N.  Derby,  of 
the  homestead  and  all  the  furniture  and 
personal  property  therein ;  "  also  the  sum 
of  f  1D,000  In  money,  the  said  money  to  be 
kept  invested,  and  the  interest  thereof  ap- 
plied to  his  maintenance  and  educntioa 
until  be  shall  attain  the  age  of  21,  the  prin- 
cipal and  anyaccamulation  of  tbe  interest 
not  required  for  the  purpose  aforesaid 
then  to  be  paid  to  him."  Then  follows: 
"Fovrtbly.  I  give  and  devise  unto  my  be- 
loved husband,  Georgia  A.  Lathrop,  his 
heirs  and  assigns  forever,  lots  4,  9,  and 
tbe  south  24  feet  of  lot  5,  in  block  16,  ac- 
cording to  Hoyt's  plat  of  East  Saginaw, 
with  tbe  bouses  thereon.  *  She  also  gives 
him  "block  10  in  Derby's  addition  to  tbe 
village  of  Saline,  now  In  the  city  of  East 
Saginaw,  to  dispose  of  tbe  same  when  and 
how  he  may  deem  proper,  "the  proceeds 
of  tbe  same  to  be  used  for  the  benefit  of 
his  son,  George  D.  Lathrop.  She  also  de- 
vises  certain  real  estate  to  her  sister,  and 
fSOO  to  a  domestic  in  the  family,  and 
f6,000  in  trust,  the  interest  of  such  sum  to 
be  paid  in  equal  proportions  to  a  brother 
and  sister  annually,  during  their  natural 
lives,  tbe  principal  sums  at  their  deaths 
to  be  paid  to  hereon,  John  N.  Derby,  if 
he  shall  be  living  and  of  tbe  age  of  21 
years;  the  said  sum  to  be  mainly  made 
out  of  the  sale  of  real  estate.  The  will 
then  provides  that  if,  after  the  payment 
of  her  debts  and  charges  of  adiuiuistra- 
tion,  her  estate  shall  prove  Insufflcient  to 
pay  the  legacies  In  full,  then  she  directs 
that  they  be  paid  In  tbe  following  order: 
(1)  The  bequest  to  ber  sister  of  ber  per- 
sonal clothing  and  Jewelry;  (2)  the  be* 
quest  to  her  son,  John  N.  Derby ;  (8)  the 
devise  and  bequest  iu  the  fourth  clause  of 
her  will,  to  ber  husband,  George  A.  La- 
throp: and  thereafter  naming  tbe  order  In 
which  she  wishes  the  other  bequests  paid. 
All  the  rest,  residue,  and  remainder  of  her 
estate  she  gives  to  her  son  and  husband, 
share  and  share  alike.  She  appointed 
Lathrop  and  Gaylord  her  executors,  and 
authorized  and  empowered  them  to  sell 
and  convey  any  and  all  of  her  estate  not 
specifically  devised  in  the  will,  for  cash  or 
credit,  or  both,  as  to  them  might  seem 
best,  and  out  of  the  proceeds  of  such  sales 
to  pay  and  discbarge  the  debts  and  ex- 
penses ol  administration,  as  well  as  the 
legacies ;  "  said  legacies  to  be  paid  as  soon 
as  convenient  after  my  decease,  without 
sacrifice  to  my  estate."  This  matter 
comes  before  us  upon  petition  to  the  pro- 
bate court  and  order  of  such  court  ap- 
pealed to  circuit  court  aud  affirmed  and 
modified,  and  from  that  court  brought 
here  for  review  upon  writ  of  eiTor.  The 
points  involved  in  said  petition  and  order 
will  be  discussed  as  we  proceed.  The 
modification  of'  the  probata  order  made 
by  the  circuit  court  is  not  material  to 
this  issue.    Tbere  was  a  finding  of  facts 
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by  the  cireait  Jadge.  and  we  shall  first  give 
a  summary  Ot  so  much  of  sach  finding  as 
is  necessary  for  an  understanding  of  the 
matters  at  issue. 

Febmary  24, 1876,  Latbrop,  as  execntor, 
filed  an  inTentonr  in  the  probate  court, 
showing  real  and  personal  estate  to  the 
▼Blue  of  $26,468.91.  October  25tb,  same 
year,  he  filed  a  partial  account,  showing 
cash  received  by  him  up  to  October  28d, 
t6,266.23;  disbursements,  f 2,124.89.  Au- 
gust 21,  1879,  another  account  was  ren- 
dered, showing  total  amount  received  by 
him, f  12, 734.52;  and  total  amount  expend- 
ed, f  12,187.02;  leaving  balance  of  $597.60. 
In  the  Inventory  made  and  filed  In  the 
probate  court  the  land  devised  to  Lathrop, 
and  blocli  10  of  Derby's  addition,  devised 
to  him  for  the  benefit  of  bis  sun,  were  not 
included.  December  18,  1877,  Lathrop 
traded  seven  lots  In  this  block  10  and  lot  9, 
blocic  16,  Hoyt's  plat,  to  one  Henry  Col- 
clough  for  a  farm  in  Koyal  Oak,  for  the 
agreed  consideration  of  $8,600.  The  title 
to  the  farm  was  taken  in  the  name  of  Jo- 
seph Lathrop,  of  Detroit,  and  the  transac- 
tion was  had  without  any  action  by  the 
probate  court  thereon.  June  18,  1881, 
Lathrop  sold  Emil  Moorss  lot  4  and  the 
south  24  feet  of  lot  6,  block  15,  Hoyt's  plat 
of  Kast  Saginaw,  being  part  of  tbe  prop- 
erty devised  to  him  In  the  fourth  clause  of 
his  wife's  will,  for  $2,000,  which  sum 
Moores  paid  him  in  cash,  and  which  was 
Its  full  value  at  the  time  ot  sucb  sale.  No 
proceedings  were  bad  in  the  probate  court 
at  tbe  time.  Moores  knew  tfaatsald  prop- 
erty was  a  part  of  Helen  L.  Lathrop's 
estate,  but  did  not  himself  investigate  the 
title,  but  left  that  entirely  with  his  attor- 
ney, and  in  his  purchase  relied  upon  the  re- 
port and  opinion  of  such  attorney.  The 
conveyance  was  in  two  deeds,— one  a  quit- 
claim from  George  A.  Lathrop,  and  the 
other  an  executor's  deed,  in  which  Lathrop 
covenanted  only  as  against  his  own  acts. 
Latbrop,  before  the  9th  day  of  February, 
1883,  paid  all  tbe  debts  and  expenses  of 
death  and  administration  except  his  own 
charges.  He  made  sale  of  the  real  estate 
devised  in  tbe  sixth  clause  of  the  will  to 
Mrs.  Lathrop's  sister,  Caroline  E.  Hayden, 
for  the  purpose  of  paying  debts  and  the 
legacy  to  John  N.  Derby  under  due  appli- 
cation to  the  probate  court  and  the  order 
of  such  court  granted  on  sucb  application, 
and  had  converted  into  cash  all  the  rest  of 
the  real  and  personal  estate  of  bis  wife, 
except  two  contracts  for  the  sale  of  land, 
upon  which  there  was  due  about  $115. 
June  8,  1880,  the  probate  court  ordered 
that  Latbrop  should  close  the  settlement 
of  the  estate  within  six  months.  He  failed 
to  do  so,  and  was  cited  into  court  to  ac- 
count, and  to  show  cause  why  he  should 
not  pay  over  to  tbe  guardian  of  John  N. 
Derby  the  legacy  due  to  him.  Lathrop,  in 
obedience  to  this  citation,  filed  his  account, 
upon  which  hearing  was  had.  This  ac- 
count was  filed  February  9, 1883.  In  this 
account  for  the  first  time  he  charged  the 
estate  with  the  moneys  paid  out  by  lilm 
in  the  farm  transaction  with  Henry  Col- 
clough,  and  charged  as  a.credit  to  the  es- 
tate the  money  received  by  him  in  the 
same  transaction.  He  also  credited  the 
estate  with  the  $2,000  received  from  Emil 


Moores.  But  the  probate  eonrt 
out  all  the  items  ut  said  account  oi 
sides,  credit  and  debit,  in  relation 
farm  transaction,  and  also  the  $2,0( 
received  from  Moores.  The  recon 
not  contain  the  full,  itemised  accou 
shows  only  the  Items  that  wercdisa 
by  the  probate  court.  Tbeaccount.i 
showed  total  receipts,  $88321.16,  an' 
cash  disbursements,  $29,980.62;  lea 
balance  in  favor  ot  the  estate  of  $8 
from  which  was  to  be  deducted  th 
pensatloD  of  Lathrop  as  ezecntoi 
also  found  as  a  fact  that  Lathroi 
possession,  after  the  probate  of  the 
the  real  estate  devised  to  him  and  1 
and  received  the  rents  and  profits  i 
and  paid  the  taxes  and  repairs. 
1880,  a  paper  was  filed  in  tbe  probai 
showing  that  this  property  was  : 
eluded  in  the  inventory  of  bis  wife's 
because  tbe  said  estate  had  been  su 
to  be  sufilcient  to  meet  all  prior  de 
and  thatindlvidual  possession  of  tfa 
erty  had  been  taken  by  said  Li 
The  moneys  received  by  bim  forren 
tbe  moneys  expended  by  him  on  sa! 
erty,  were  included  by  bim  tor  the  fl: 
In  his  account  of  February,  1883, 
the  hearing  of  such  account  all  thci 
were  stricken  out.  After  striking 
these  items  heretofora  mentioned  in 
to  tbe  farm  transaction  and  this  p: 
devised  to  him  and  his  son,  and  dl 
ing  an  item  of  $600  paid  by.  him  ( 
Ihrig,  the  probate  court  charged  I 
$1,500  lost  by  mismanagement  ol 
property,  and  allowed  him  $855.44 
services  and  expenses  as  executor 
balanc^e  was  struck,  from  which  il 
appear  that  he  was  found  to  be  in 
the  estate  In  the  sum  ot  $5,177.70. 
also  ordered  that  the  legacy  to  Dei 
the  preference  In  the  estate,  and  ^ 
was  found  to  be  still  due  and  unpa 
It ;  and  Lathrop  was  directed  to 
said  sum  of  $5,177.70  over  to  Df 
Jerome,  the  guardian  ot  said 
Lathrop  failed  to  make  thispayme 
pending  the  hearing  nn  account,  a 
ed.  In  October,  1883,  Jerome,  as  g' 
of  Derby,  took  steps  to  bring  uui 
Lathrop's  bond  as  executor.  Ju 
W6U9  rendered  in  this  suit  Decembei 
for  $6,100.88.  The  case  went  to 
preme  court,  and  was  affirmed  A 
1887.  Execution  was  duly  issued 
turned,  and  no  property  ooald  bi 
out  of  which  to  pay  such  Judgment 
26, 1887,  Jerome  filed  the  petition 
case  in  the  probate  court,  settin 
the  essential  fctcts,  claiming  that  t 
devised  to  Lathrop  and  his  son  h 
lawfully  been  disposed  ot;  thattb 
was  legally  still  a  part  of  Mrs.  La 
estate,  and  subject  to  the  legacy  ol 
and  praying  that  the  same  might 
under  the  order  of  such  court  to  i 
legacy,  and  that  the  lands  sold  1 
Moores  be  first  sold,  and  then  tb 
traded  to  Colclough  for  tbe  farm  i 
Oak,  and  lastly,  lot  10,  block  10,  ot 
addition,  sold  to  Eli  le  Clerc. 
parties  interested  were  notified  oft 
iD>;  of  said  petition.  December  10,  ] 
probate  court  granted  the  petiti 
found  the  balance  due  to  Derby  t( 
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738.66.  Latbrop,  before  the  flllns  of  this 
petition,  bad  been  lemored,  and  Jerome 
appointed  administrator,  in  wbich  capaci- 
ty be  filed  euch  petltioi>.  Tbe  court  or- 
dered tbe  sale  of  tbe  property,  ebanj^ng 
aomewbat  tbe  order  in  wbicb  tbe  proper- 
ty was  to  b9  sold,  but  leaving  the  Moores 
land  tbe  first  to  be  sold,  as  prayed  in  said 
petition.  Moores  appealed  to  the  circuit 
eonrt,  stating  bin  reasons.  Those  relied 
npon  bere  are  as  toUows:  (1)  Tbe  pro- 
bateconrt  had  nojurisdiction  to  make  the 
order.  (2)  The  ezeeutor.  George  A.  La- 
throp,  having  bad  in  bis  bands  sufficient 
assets  and  money  to  pay  tbe  legacy,  tbe 
amount  of  tbe  legacy  anpald  roust  be  col- 
lected of  bim  and  bis  surety  on  bis  bond : 
and  tbere  is,  therefore,  no  lien  on  Moores' 
land.  (8)  That  the  land  was  specifically 
.  devised  to  Lathrop,  and  not  subject 
to  tbe  payment  of  Derby's  legacy.  We 
are  satlsfled  that  the  land  devised  to 
Lathrop  was  subject  to  Derby's  legacy. 
It  is  expressly  made  so  by  the  terms  of 
the  will,  provided  that,  after  the  payment 
of  tbe  debts  and  expenses  of  administra- 
tion, the  estate  shall  be  found  to  be  insuffi- 
cient to  pay  all  tbe  legacies  in  full.  Moores 
cannot  be  considered  a  good-faith  pnrcbas- 
er.  He  Icnew,  orcould  have  known  by  con- 
sulting the  records  in  the  prubate  court, 
that  tbere  had  been  no  settlement  of  the 
estate,  and  that  tbe  legacy  of  John  N. 
Derby  bad  not  been  paid.  He  could  get  no 
better  title  to  tbe  land  than  Lathrop  bad 
at  tbe  time  it  was  sold  to  Moores.  It  is 
contended  ttaat  tbere  was  personal  prop- 
erty enough  in  tbe  bands  of  Lathrop  to 
bave  paid  this  legacy,  and  that  Moores 
ongbt  not  to  be  held  responsible  for  the 
wasting  of  it,  or  its  misapplication  by 
Lathrop.  There  is  no  showing  in  the  rec- 
ord what  tbe  amount  of  the  personal 
property  was.  The  account  ol  Lathrop, 
as  settled  by  tbe  probate  court,  shows 
that  be  bad  in  bis  bands  f5,177.70  only 
that  could  >>e  applied  on  this  legacy,  when 
tbere  was  f6,601.04  due  upon  it.  The  ac- 
eonnt  as  allowed  is  not  controverted,  nor 
Is  It  shown  what  bis  disbursements  were. 
or  where  his  receipts  of  cash  came  from. 
We  must  consider,  therefore,  that  bis  ex- 
penditures were  lawful  and  proper.  If  so, 
tben  tbere  was  not  cash  enough,  without 
resorting  to  this  real  estate  devised  to  him 
tor  bis  own  use  and  that  of  his  son,  to 
pay  this  legacy  in  full. 

Tbe  question,  then,  arises,  who  is  to  lose 
this  $5,177.70  wbich  Lathrop  had  in  his 
hands,  and  ought  to  bave  paid  on  this 
legacy,  but  which  he  has  squcuadered  or 
stolen?  Shalltbe lnfaiitbe1rloseit,or8hall 
Ifoores,  who  bonght  under  tbe  circum- 
stances heretofore  noted,  lose  what  he 
paid  upon  tbe  land?  We  think  tbe  land 
most  pay  it,  or  be  used  as  far  as  it  will  go 
to  do  so.  No  one,  if  Lathrop  had  never 
sold  tbe  land,  would  deny  tbe  right  ol  tbe 
probate  court  to  subject  the  same  under 
tbe  will  to  the  payment  of  the  balance  of 
this  legacy.  Lathrop  could  not  be  heard 
to  say  that  be  bad  received  personal  or 
Other  property  of  tbe  estate  sufficient  to 
pay  this  legacy,  but  be  had  wasted  or 
stolen  it,  and  therefore  Derby  must  look 
to  bim  personaUy  and  his  bonds  tn  make 
op  tbe  deficiency,  and  that  the  lands,  al- 


though not  disposed  of,  and  still  la  his 
possession,  could  not  be  sold  by  tbe  pro- 
bate court  to  pay  such  legacy.  He  could 
not  thus  profit  by  his  own  wrong.  As 
Moores  could  get  no  better  title  than 
Lathrop,  and  stands  in  bisi  shoes,  the 
legatee  has  the  same  right  against  the  land 
standing  in  bis  name,  unless  some  laches 
or  statute  of  limitations  has  deprived  him 
of  such  right.  It  is  further  urged  against 
the  authority  of  the  probatecourt  to  make 
this  order  that  the  suit  to  subject  this 
land  to  the  payment  of  this  legacy  should 
bave  been  brought  in  equity;  that,  if  this 
land  is  charged  with  its  proportion  of  tbe 
legacy,  all  the  other  lands  sold  or  traded 
by  Lathrop  are  equally  chargeable,  and 
all  persons  purchasing  such  lands  must  be 
made  parties;  that  a  court  of  equity  only, 
In  such  case,  can  fix  tbe  rights  of  the  differ, 
ent  parties,  and  do  Justice  between  them. 
We  are  not  informed  by  this  record  how 
much  real  estate  the  testator  owned  at 
her  death  outside  of  the  homestead  and 
the  lands  devioed  to  Lathrop  and  Caroline 
E.  Hayden,  except  as  stated  in  tbe  peti- 
tion of  Jerome ;  and  in  such  petition  it  is 
not  stated  to  whom  the  same  was  sold, 
or  how  much  was  received  upon  the  sale 
of  the  same,  but  It  would  seem  from,  the 
finding  of  facts  that  the  same  was  sold 
either  under  order  of  the  probate  court  or 
with  the  consent  of  snob  court;  and  the 
petition  avers  that  there  is  no  property 
remaining  out  of  which  to  make  this  lega- 
cy, except  the  lands  ordered  to  be  sold  In 
response  to  tbe  prayer  of  such  petition. 
We  cannot  assume  that  the  other  real  es- 
tate was  sold  for  any  other  purpose  than 
a  lawful  one,  to-wit,  tbe  payment  of  debts 
and  this  legacy  to  Derby;  and  it  is  ex- 
pressly found  by  tbe  circuit  Judge  that  the 
real  estate  devised  to  Caroline  E.  Hayden 
was  sold  by  the  order  of  the  probate  court 
for  such  purpose.  In  relation  to  the  real 
estate  traded  to  Henry  Colclough  It  was 
stipulated  by  Moores'  attorneys  that  the 
same  might  be  discharged  from  tbe  pay- 
ment of  the  Derby  legacy  upon  the  pay- 
ment of  f  2,600,  to  be  applied  npon  said 
legacy ;  tbe  amount  paid  being  considered 
equal  to  the  value  of  said  real  estate.  It 
must  therefore  be  considered  that  tbe  real 
estate  parchased  by  Moores  is  still  the 
property  of  Mrs.  Latbrop's  estate,  and 
nearly,  If  not  quite,  all  the  property  that 
can  be  used  to  pay  the  balance  of  this  lega- 
cy. We  do  not  think  it  was  necessary  to 
go  into  equity  to  subject  this  land  to  the 
payment  of  this  legacy. 

It  is  further  claimed  that  the  lapse  of 
time  is  a  bar  to  the  enforcement  of  tbe 
right  of  the  legatee  to  follow  this  land  for 
the  payment  of  his  legacy  ;  that  the  time 
in  wbich  an  executor  can  be  authorized  to 
sell  lands  for  payment  of  legacies  was  lim- 
ited to  six  years  under  the  statutes  Inforce 
at  th?  time  of  Mrs.  Lathrop's  death.  Tbe 
will  was  probated  December  80, 1V75.  The 
executors  qualified  January  22, 1S76.  We 
think  tbe  court  of  probate  had  not  lost  its 
Jurisdiction.  The  estate  had  never  been 
closed,  and  there  was  a  will,  which,  by  Its 
terms,  evidently  did  not  Intend  that  the 
estate  should  be  closed  in  six  years.  This 
case  is  ruled  by  Ch  urch  v.  Holcomb ,  45  M Ich . 
80,  87,  88,  7  N.  W.  Rep.  167.    It  must  be  re- 
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membered,  also,  that  John  N.  Derby  to  tbe 
ouly  belr  at  law  of  Mra.Lathrop,an<l  only 
be,  George  A.  Latbrop,  and  Moorea  are  In- 
terested in  thto  qaeetlon.  Derby  is  mor- 
tng  (or  tbe  Bale,  and  Moores,  as  beretofore 
mled,  must  stand  In  tbe  place  ol  Oeorge  A. 
Latbrop,  and  bas  no  better  right  than 
Latbrop  to  contest  these  proceedinns.  As 
against  Latbrop,  tbe  wrong  ol  Latbrop 
would  excuse  the  lapse  ot  time,  as  there 
lias  been  no  laches  on  the  part  o(  Derby. 
Latbrop  was  brought  to  account  while 
tbe  estate  was  still  In  bis  possession  as  ez- 
«cutor,  and  not  closed;  and  as  soon  as 
Latbrop  absconded  proceedings  were  com- 
menced, and  have  since  been  prosecuted 
with  commmdable  promptness  and  rigor, 
to  regain  the  scattered  and  wasted  prop- 
erty of  thto  estate  (or  tbe  purpose  o(  ap- 
plying it  to  tbe  payment  o(  this  legacy. 
The  same  reasons  which  would  prevent 
Latbrop  (rom  interposing  the  de(ense  o( 
lapse  of  time  and  laches  against  tbesub]ec> 
tion  of  this  real  estate  to  the  payment  o( 
this  legacy  apply  to  Moores,  and  are  a  per- 
(ect  bar  to  tbe  same  de(ense  In  bis  bands. 
The  finding  ot  the  circuit  court  affirming 
and  modifying  the  order  o(  the  probate 
court  Is  sustained,  with  costs,  and  it  will 
be  certified  accordingly.  The  other  Josticee 
concurred. 


BtJEHLEB  r.  Dk  Lbmob  et  al. 
iSujyreme  Court  of  MeMgcm.    Feb.  6,  1891.) 
ATTAOHinnrr— SumoiBNOT  o*  Bbbtxck— Am- 

DAYIT— RBTIXW  on  AFTBU.. 

1.  How.  St  Mich.  I  6841,  provides  that  if  de- 
fendant cannot  be  foond  within  the  coancy,  and 
has  no  last  place  ot  residence  therein,  the  con- 
stable shall  serve  a  copy  of  the  attachment  and 
inventory  certified  by  him  with  any  person  hav- 
ing possession  of  the  goods.  Secuon  6845  pro- 
Vides,  if  the  attachment  be  returned  personally 
served  upon  any  one  of  the  defendants,  the  Jus- 
tice shall  proceed  as  upon  a  summons  personally 
served.  An  attachment  was  personally  served 
upon  one  defendant,  and  the  omcer  attached  his 
goods,  and  ooold  not  find  the  co-defendant,  who 
had  no  last  place  of  residence  in  the  county,  and 
left  a  copy  of  the  attachment  and  inventory  with 
the  other  defendant,  in  whose  possession  be  found 
the  goods.  Held,  tliat  the  service  was  good  as  to 
both. 

2.  An  aifldavit  in  attacliment  which  states 
that  a  debt  is  due  upon  "express  and  implied" 
contract  is  sufficient. 

8.  A  judgment  was  entered  in  tbe  circuit 
court  against  a  surety  on  an  appeal-bond  from  a 
lustlce  court  without  notice  to  him.  Bubsequent- 
ly  he  moved  to  vacate  the  Judgment  on  the 
ground  that  he  executed  the  t>ond  solely  upon  the 
«ondltion  that  another  was  to  become  co-surety, 
which  he  tiad  failed  to  do.  The  motion  was  de- 
nied. Held,  that  this  action  could  not  be  exam- 
ined on  writ  of  error. 

Error  to  circuit  court,  Wayne  county; 
Henbt  N.  Brevoort,  .Judge. 

How. St.  Mich. §6841,  provides  that  i(  de- 
fendant cannot  be  found  within  the  coun- 
ty, and  bas  no  last  place  of  residence  there- 
in, the  constable  shall  leave  a  copy  of  tlie 
attachment  and  inventory  certified  by  him 
with  any  person  having  possession  of  the 
goods  and  chattels.  Section  6845  pro- 
vides, U  the  attachment  be  returned  per- 
sonally served  upon  any  one  of  tbe  defend- 
ants, the  justice  shall  proceed  as  upon  a 
summons  personally  served. 


John  W,  A.  S.  CaHen,  tor  appellants. 
Diekinaon,  TbarberA  Sttvenaon,  for  appel- 
lee. 

Champlin.  C.  J.  Tbe  anit  In  thto  case 
was  commenced  by  attachment  before  a 
Justice  of  the  peace  for  the  coonty  of 
Wayne,  and  resulted  in  a  Judgment  for 
the  plaintl((.  De(endant  appealed  to  the 
circuit  court.  The  bond  on  appeal  recited 
that  "we,  Demas  St.  Louis,  as  principal, 
and  John  H.  Ley  and  Fred  Hoicomb,  as 
sureties,"  etc.,  in  tbe  ordinary  form,  con- 
taining tbe  condition  required  by  statute, 
and  was  signed  by  Demas  St.  Lonto  and 
John  H.  Ley,  but  not  by  Fred.  Hoicomb. 
John  H.  Ley  appeared  before  tbe  Justice, 
and  Justified  as  to  his  responsibility  under 
oath  by  aflBdavit  sabscribed  by  him,  and 
sworn  to  before  the  Justice,  and  the  Joa- . 
tice  certified  as  follows :  "  I  hereby  certify 
that  the  sureties  in  tbe  foregoing  bond 
Justified  their  pecuniary  responsibility  as 
such  on  oath," — which  was  dated,  and 
signed  by  the  Justice.  Tbe  date  of  the  cer- 
tificate to  tbe  same  as  that  of  tbe  bond 
and  of  the  Justification  of  Ley.  In  the  cir- 
cqlt  court  the  plaintiff  again  had  Judg- 
ment, which  under  tbe  statute  was  ren- 
dered against  the  defendant  and  tbesurety 
in  the  appeal-bond.  Tbe  Judgment  was 
entered  on  the  12th  day  ot  June,  1888.  Ley 
then  filed  a  petition  in  tbe  circuit  court  for 
the  county  of  Wayne,  supported  by  his 
own  affidavit,  and  those  of  hto  attorney, 
John  W.  A.  S.  Cullen,  and  Demas  St.  Loulii, 
setting  up  that  tbe  Judgment  In  tbe  cir- 
cuit court  was  rendered  against  him  with- 
out notice,  and  that  the  first  knowledge 
he  bad  of  It  was  In  the  latter  part  of  Feb- 
ruary or  the  first  part  of  March,  1890; 
that  be  signed  the  appeal-bond  under  tbe 
express  agreement  with  Demas  St.  Lnnls 
that  Fred  Hoicomb  should  also  sign  such 
bond  as  surety,  and  that  he  would  not 
have  signed  it  otherwise;  and  that  be  saw 
Holcomb's  name  as  surety  in  said  bond 
when  he  signed  and  Justified,  and  sup- 
posed that  the  bond  would  not  be  used  or 
delivered  until  Hoicomb  had  also  signed, 
BO  as  to  be  Jointly  liable  with  him,  and 
supposed  and  believed  that  Hoicomb  had 
signed  tbe  bond  until  the  time  last  above 
mentioned;  that  a  gross  injustice  has 
been  done  him  by  using  said  bond  as  an 
appeal-bond,  with  bis  name  as  the  only 
surety  thereon,— and  asiting  the  circuit 
court  to  vacate  said  Judgment  as  against 
him,  leaving  the  plaintiffs  to  their  remedy 
by  suit  at  law  upon  the  bond.  The  appli- 
cation was  denied  by  tbe  circuit  court, 
and  tbe  case  is  brought  here  by  writ  ot 
error. 

Tbe  only  errors  which  can  be  considered 
upon  the  record,  If  any,  are  those  which 
go  to  the  Jurisdiction  of  the  Justice  over 
tbe  persons  of  the  defendants.  The  par- 
ticular grievances  mentioned  in  this  peti- 
tion of  Ley  cannot  be  raised  upon  writ  ot 
error.  It  is  claimed  by  plaintiff  in  error 
that  the  Justice  court  did  not  acquire  Ju- 
risdiction over  the  person  of  Louis  De 
LemoB  on  account  of  insufficient  service  of 
tlie  attachment.  The  record  shows  that 
personal  service  was  made  npon  Demas 
St.  Louis,  and  that  the  officer  attached 
tbe  goods  of  Demas  St.  Louis,  nnd  that 
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after  diligent  attempts  to  find  the  defend- 
ant XjOuIb  De  Lemos  he  coald  not  find  him 
in  Wayne  county,  and  left  a  copy  of  the 
attachment  and  Inrentory  dnly  certified 
by  him  with  Demae  St.  Lonis,  in  whose 
pooBosslon  he  found  the  goods  attached, 
the  said  Lonis  De  Lemos  having  no  last 
place  of  residence  within  the  county.  The 
return  of  service  appears  to  hare  been  in 
accordance  with  section  8841,  and  the 
court.  In  case  of  two  Joint  debtors,  is  au- 
thorised to  proceed  if  personal  service  is 
had  upon  one  by  section  6846. 

The  further  objection,  that  the  affidavit 
was  ToId  In  stating  that  there  was  a  debt 
Justly  due  the  plaintifl  from  Louis  De  Lemos 
and  Demas  St.  Louis  upon  express  and 
implied  contract,  is  not  good.  If  it  was 
in  the  disjunctive  it  would  be  bad,  but  it 
is  equivalent  to  saying  that  the  debt  is 
due  upon  express  contract,  and  upon  im- 
plied contract,  which  would  be  the  sense 
if  a  comma  were  Inserted  after  the  word 
"express;"  and  U  it  would  be  good  with  a 
comma  Inserted,  It  is  good  without.  We 
think  the  Judgment  of  the  circuib  court 
should  be  affirmed,  without  prejudice  to 
any  remedy  the  surety  may  have  for  relief 
in  a  proceeding  where  his  claim  for  relief 
may  be  brought  before  a  proper  forum. 
Judgment  affirmed.  The  other  Justices 
concurred. 


LiNDiTKB  0t  al.  T.  Hun. 

(Atpreme  Court  of  MicMoon.    Veib.  e,  1881.) 

BsiomL — CusHT— BMrLomBXT  or  Attobxst. 

One  who  knowa  thst  an  attorney  is  proae- 
cqUiic  a  cult  In  hia  behalf,  and  who,  when  Judg- 
ment la  obtained,  ooUects  money  under  it  and 
«iiters  aatiafaotion,  la  estopped  to  deny  the  attor- 
ney'a  employment,  and  is  liable  for  a  reasonable 
fee. 

Appeal  from  dreult  court.  Bay  county. 
Sfiaoaaon,  Olllett  A  Courtiigbt,  for  ap- 
pellant.   A.  MeDoneU,  for  appellees. 

Champum,  C.  J.  Schucker  ft  Hnpp  were 
the  owners  of  a  stock  of  liquors,  and  gave 
Oustave  Hine  a  chattel  mortgage  thereon. 
Afterwards  they  obtained  a  policy  of  in- 
surance upon  the  stock  from  the  People's 
Insurance  Company,  the  loss,  if  any,  pay- 
able to  Hine,  as  his  mortgage  interest 
might  appear.  A  fire  occurred,  which  con- 
sumed the  property  insured.  The  plaln- 
tlfls  had  been  the  attorneys  of  Schucker 
A  Hopp  In  some  litigation  which  they  had 
before  that  time  had,  and  the  plaintiffs 
made  out  the  proofs  of  loss.  The  insur- 
ance company  denied  liability,  and 
Schucker  ft  Hopp  thereupon  assigned  their 
claim  under  the  policy  to  Gnstave  Hine; 
and  theplaintilfstuen  brought  suit  against 
the  company  in  ,HI°e's  name,  and  recov- 
ered a  Judgment  for  fl,066.  Hine  after- 
wards settled  with  the  company  by  dis- 
counting some  f91,  and  received  the  bal- 
ance of  the  judgment,  and  discharged  It  of 
record.  The  settlement  was  made  and 
the  money  received  without  the  knowledge 
or  eonsNit  of  the  plaintiffs,  who  soon 
thereafter  presented  to  Hine  their  bill  for 
services  and  for  fl4.75  for  costs,  which 
they  bad  paid  to  the  clerk  of  the  court  in 
the  suit.    Mine  denied  aU  llabUlty  to  them, 


and  refused  payment.  Plaintiffs  brought 
suit  before  a  justice  of  the  peace,  where 
the  case  was  tried  before  a  Jury,  who 
found  for  the  defendant.  Upon  appeal  to 
the  circuit  the  case  was  tried,  and  another 
verdict  rendered  for  defendant  by  a  Jury. 
A  new  trial  was  granted,  and  under  the 
instructions  of  the  court  the  jury  returned 
a  verdict  for  the  plaintiffs.  Defendant 
assigns  error  upon  the  relnsal  of  the  court 
to  charge  as  requested  by  the  defendant 
and  upon  the  charge  as  given.  Upon  the 
trial  the  plaintiffs  Introduced  testimony 
which  tended  to  prove  that  Mr.  Hine  em- 
ployed them  to  bring  the  suit  and  perform 
the  services  sued  for;  and  also  that  de- 
fendant Bine  also  employed  Mr.  Lyon,  of 
the  firm  of  Shepard  ft  Lyon,  to  assist  them 
in  the  preparation  and  trial.  The  defend- 
ant Hine  introduced  testimony  tending  to 
prove  that  he  never  employed  plaintiffs 
to  perform  any  services  or  bring  any  suit 
against  the  Insurance  company  for  him, 
or  in  his  name;  that  one  of  theplalntltta 
met  him  on  the  street,  and  told  him  that 
suit  had  been  commenced  and  said  to 
him:  "Hine,  yon  had  better  get  Lyon  to 
do  the  work  in  that  Insurance  case ; "  and 
that  be  afterwards  employed  Shepard  ft 
Lyon,  and  paid  them  for  their  services. 
He  also  introduced  testimony  tending  to 
prove  that  Schucker  ft  Hopp  employed 
plaintiffs  to  commence  suit  In  HIne'sname; 
that  they  were  Interested  in  the  insurance, 
and  In  having  the  amount  collected,  as  it 
would  reduce  their  Indebtednete  to  Hins 
that  much.  There  appears  in  the  printed 
record  what  purports  to  be  the  defend- 
ant's requests  to  charge,  but  they  are  not 
contained  in  the  bill  of  exceptions,  and  it 
does  not  appear  that  they  were  called  to 
the  attention  ot  the  court,  nor  does  the 
bill  of  exceptions  show  that  any  exception 
was  taken  to  any  refusal  to  charge  as  re- 
quested. These  cannot,  therefore,  be  con- 
sidered. The  declaration  was  upon  all  the 
common  counts  in  aaaumpalt  before  the 
Justice,  and  the  following  bill  of  partic- 
ulars was  filed,  vis. :  "Services  in  suit  of 
O.  Hine  vs.  the  People's  Insurance  Com- 
pany of  Pittsburgh,  f  160.00;  costs  paid 
Wm.  Qaffney,  county  clerk,  in  Hine  vs. 
People's  Insurance  Co.,  $14.76;  total 
amount.  $164.75."  The  verdict  rendered 
by  the  Jury  was  f  164.75,  which  appears  to 
be  the  precise  amount  claimed. 

The  court  instructed  the  Jury  as  follows: 
"There  is  no  denial  In  the  case  that  Lind- 
ner, Porter  ft  Haffey  were  managing  that 
insurance  case,  and  there  is  no  denial  that 
Mr.  Hine  knew  that  they  were  managing 
it.  There  Is  no  pretense  anywhere  that 
he  objected  to  their  managing  it ;  and  he 
knew  that  the  suit  was  commenced ;  that 
he  had  a  suit  in  this  court  against  the  in- 
surance company,  in  which  Lindner,  Por- 
ter ft  Haffey  were  his  attorneys.  It  is  de- 
nied that  he  ever  employed  them  to  do  It 
so  as  to  make  himself  liable  to  pay  them 
their  fees,  but  it  is  not  denied  that  he  knew 
they  were  doing  it.  Neither  is  it  denied, 
but  it  Is  claimed  on  all  hands,  that 
Schucker  &  Hopp  knew  that  they  were 
doing  It.  Now,  they  were  doing  it  right- 
fully. There  Is  no  pretense  anywhere  that 
they  were  doing  it  wrong,— that  they 
were  representing  a   name   there   which 
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tbey  btid  a  right  to  represent.  They  were 
not  doing  a  wrong  to  Mr.  Hine,  tben,  lu 
managing  that  snlt,  and  prosecnting  It  to 
completion.  Tbey  were  not  doine  any 
wrong  to  Mr.  Hine.  The  aoit  went  on  to 
completion  under  their  management,  and 
Judgment  was  rendered,  and  execution  ia- 
Bued, — a  lodgment  waa  rendered  whldi 

froduced  the  money,  at  any  rate.  Now, 
Bay  to  yon  aa  a  matter  of  law  that  aB 
goon  aa  that  Judgment  was  rendered, 
whoever  might  be  the  owner  of  the  Judg- 
ment, Hine  or  Scbaeker  &  Hopp,  Ldndner, 
Porter  &  HaBey  bad  n  lien  upon  it  for  the 
amoont  of  their  fees  and  disburaements  in 
the  ease.  It  was  money  that  tbny  bad  a 
lien  upon.  I  almost  aaid  a  mortgage,  but 
it  is  not  technically  a  mortgage,  but  a 
lioi  on  it,  whichentitlea  them  to  so  mnch 
of  that  money  as  tbey  are  entitled  to,  ao 
that  whatever  they  were  entitled  to  col- 
lect from  Schucker  &  Hopp  or  Hine,  they 
were  entitled  to  take  out  of  the  money 
that  was  received  npon  that  execution. ' 
He  also  instrneted  them  that  it  was  in 
evidence  that  Mr.  Hine  received  the  money 
npon  that  Judgment,  and  that  in  ao  doing 
he  received  money  to  which  the  plaintiffs 
were  entitled,  to  an  amonnt  which  the 
Jnry  should  find  their  aervicea  in  procur- 
ing the  Judgment  was  reasonably  worth, 
and  the  disburaements  they  bad  made.  If 
any,  tor  coats  In  the  case,  and  that  the 
Jnry  must  find  a  verdict  for  the  pialntlS 
for  such  amount.  No  objectfons  were 
made  to  the  introdaction  of  teattmony 
npon  which  the  fort^^ing  cbarge  is  baaed. 
It  was  admissible  under  the  common 
counts  In  attaumpatt,  and,  had  objection 
been  made,  tbe  bill  of  particulars  could 
have  been  amended.  There  was  no  error 
in  the  inetmction  of  the  court.  This  ac- 
tion is  not  between  the  attorneys  for  the 
prevailing  party  and  the  Judgment  debtor, 
and  consequently  the  question  of  notice  to 
snch  debtor  does  not  arise  in  the  case. 
The  question  la  one  between  attorney  and 
client.  The  nndiaputed  fact  that  Mr. 
Hine  received  tbe  money  fur  which  Judg- 
ment was  rendered,  and  discharged  snch 
Judgment  by  indorsing  a  satisfaction 
thereof  upon  the  execution,  estops  him 
from  denying  the  authority  of  the  attofw 
neys  in  acting  for  him  in  procuring  such 
Judgment.  If  no  original  employment 
had  been  proved,  this  act  would  be  a  full 
and  complete  ratification  of  the  acts  and 
services  performed  by  the  attorneys  in 
obtaining  the  Judgment.  He  cannot  take 
the  m  oney  due  by  virtue  of  the  judgment 
and  deny  the  authority  of  the  attorneys 
to  procure  snch  judgment  for  him.  The 
relation  is  estaDlished  by  his  own  act. 
Tbe  lien  of  the  attorneys  attaches  to  the 
fruits  of  tbe  Judgment.  It  attaches  to 
the  money  payable  to  the  client  if  it  is  tbe 
proceeds  of  the  labor  and  skill  of  the  at- 
torneys. It  attaches  also  on  moneys  re- 
ceived by  way  of  compromise  by  the  client 
in  the  cause,  tor  the  money  is  regarded  as 
the  fruit  of  the  attorneys'  labor  and  akili. 
And  if  the  client  settles  the  case  after 
Jndgnnent,  so  as  to  deprive  the  attorneys 
of  their  costs  and  fees,  tbe  latter  have  an 
action  against  the  former.  1  Amer.  &  Gng. 
Enc.  Law,  pp.  970,  971,  and  cases  cited; 
Weeks  v.  Circuit  Judges,  73  Mich.  256,  41  N. 


W.  Rep.  269;  Potter  v.  Hunt,  e 
342,  96  N.  W.  Hep.  68;  Kinney  v. 
62  Mich.  617.  28  N.  W.  Bep.  86,  611 
the  money  been  paid  to  the  plain 
stead  of  to  the  defendant,  they  wou 
had  tlie  right  to  retain  their  coi 
fees  from  it  by  virtue  of  their  U< 
when  the  defendant  received  the 
upon  the  Jndgment,  which  had  b 
tained  by  their  labor  and  prof< 
services,  he  received  money  w 
equity  and  good  comsclenoe  helm 
the  plaintiffs.  We  think  the  clrcu 
might  also  have  Instructed  thejui 
the  defendant  baviog  received  < 
ceipted  for  the  money  due  npon  t1 
ment,  be  was  estopped  to  deny  t 
relation  of  attorney  and  dient  exii 
tween  tiimseU  and  the  plaintiffs;  t 
ao  doing  he  ratified  their  acts  in  b 
suit  and  prosecnting  it  in  his  nai 
for  him,  and  waa  liable  to  pay  fo 
services  what  they  were  reai 
worth. 

The  coart  further  instroeted  t 
npon  tbe  question  as  to  tbe  ser' 
Mr.  Lyon  aa  follows:  "Now,  It  is 
here  upon  one  side  that  tbey  did 
the  assistance  of  Mr.  Lyon,  and  if 
true,  and  if  tliat  is  correct,  and  ii 
that  there  should  be  a  rebate  up 
cu:count,  that  will  make  a  dlfferenc 
amount  that  you  will  allow  LindD 
ter  &  Haffey for  fees.  Bntitlsclai 
the  other  hand,  that  Mr.Uodner  i 
quested  that  Mr.  Lyon  should  be  I 
in  tbe  case  at  all,  but  that  he  said 
confidence  in  the  case,  and  did  n 
any  help,  and  did  not  want  it,  bi 
Mr.  Hine  himself  suggested  putti 
Lyon  In  the  case,  and  it  was  don( 
motion.  If  that  is  true,  tben  n< 
should  be  made."  It  may  be 
from  the  amount  found  by  tbe 
favor  of  tbe  plaintlffa  that  they  fo 
facts  as  testified  to  by  plalntiD  I 
There  was  no  error  in  permitting  1 
ness  Lindner  to  testify  In  rebutt< 
Jndgrment  must  be  afiBrmed.  Th 
Jnstices  concurred. 


HuRST  T.  DETHorr  City  By 

(Su/pran*  Court  of  MUMgan.    Feb.  I 

DsATa  ST  WBOHenn,  Act — PBccmAXT 
Fuusxso. 

1.  How.  St  ICcih.  {  8814  giving  to 
representatives  a  right  of  action  for  ne 
oaaslng  tbe  death  of  iheir  decedent,  a 
Act  MToh.  188S,  No.  118,  giving  them  a 
sotion  {(wnegUesnt  Injarlss  to  thapersoi 
decedent,  provide  distlqct  giuanda  of  i 
which  cannot  be  Joined  In  one  action. 

2.  In  an  action  for  death  by  wrongfi 
der  How.  St.  Midi.  S  8814,  which  provj 
tha  Jar?  may  give  "such  damages  as  t 
deem  fair  and  Just  with  referenoe  to  thi 
ary  injury  resnltiiig  from  such  death"  ta 
sons  entitled  to  them,  peouniary  injury 
alleged  and  proven. 

8.  Nominal  damages  cannot  be  rec( 
the  absence  of  sucb  allegation  and  proof 

Error  to  circuit  court,  Wayne  < 
Hbnbt  N.  Brevoobt,  Judge. 

X>.  AvMTtistus  Straker  and  John 
for  appellant.  Brennan  <&  Doune, 
Sidney  T.  Miller,  for  appellee. 
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Long,  J.  This  eatuM  was  tried  before 
s  Jnry  In  the  Wayne  circuit  court,  where 
the  defendant  bad  rerdict  in  its  favor  un- 
der direction  of  the  court.  Judgement  be- 
tag'  altered  upon  the  rerdlct,  plaintiff 
bringa  tbe  case  to  this  court  by  writ  of 
error. 

The  declaration  aUegee  substantially 
that  tbe  defendant  Is  a  corporation  organ- 
ised and  extsting  under  the  laws  of  this 
state.    That  on  the— —  day  of  August, 


i,  it  was  oigaged  in  tbe  carrying  of 
passengers,  for  hire.  In  ears  drawn  by 
horses,  through  and  along  Brush  street 
in  tlie  city  of  Detroit.  That  Brush  street 
was  and  is  densely  populated,  whereby  it 
became  the  duty  of  the  defendant,  by  its 
eerrants  and  empInyeB,touBe  duecareand 
preeaotion  in  managing  and  driving  said 
cars  and  horses  attached  thereto,  and  in 
such  manner  as  not  to  endanger  the 
safety  of  persons  crossing  Brush  street, 
within  the  space  mentioned  in  the  declara- 
tion; but  that  the  defendant,  disregard- 
ing its  duty  in  that  behalf,  on  the  ■  ■ 
day  of  August,  1889,  a  certain  car,  to-wit, 
ear  No.  100,  then  and  there  in  the  charge 
and  custody  of  the  servants  and  em- 
ployes of  said  defendant,  and  then  and 
there  engaged  in  the  service  and  busi- 
ness of  said  defendant,  did  so  reckless- 
ly, negligently,  and  unlawfully  operate 
while  passing  the  space  aforesaid  on 
Brush  street,  that  plaintiff's  Intestate,  the 
said  Liorenso  Hurst,  who  was  then  and 
there  an  Infant  of  the  age  of  1  year  and  11 
months,  and  who  was  then  and  there  in 
the  exercise  of  such  due  and  reiwonable 
care  as  was  compatible  with  his  age,  in 
the  act  of  crossing  said  road-way  of  said 
Brush  street,  by  tbe  said  car  and  horses 
attached  thereto  was  knocked  down, 
trampled  upon,  and  by  tbe  wheels  and 
otber  portions  of  said  car  crushed  and 
mortally  ln]ured,  from  which  said  Inju- 
ries, as  aforeaald  negligently,  recklessly, 
and  unlawfully  by  the  said  servants  and 
employes  of  said  defendant  inflicted  upon 
said  Lorenso  Hurst,  he,  the  said  Lorenso 
Hnrst,  did  die.  By  reason  of  which  neg- 
ligence of  said  defendant  and  Injury  to  and 
death  of  said  Lorenso  Hurst  an  action 
batb  accrued  to  the  said  plaintiff  as  the 
representative  of  the  next  of  kin  of  said 
Lorenso  Hurst,  and  in  which  he  dalms 
damages  from  the  said  defcndant  In  the 
snm  of  $10,000.  After  the  trial  of  the 
eanse  bad  commenced,  tbe  plalntltf  asked 
leave  of  and  was  peruiltted  by  the  court 
to  amend  his  declaration  by  inserting  the 
following:  "From  which  said  injuries,  as 
aforesaid  negligently,  recklessly,  and  un- 
lawfully by  the  said  servants  and  employes 
of  said  defendant  inflicted  upon  the  said 
Lorenso  Hnrst,  he,  the  said  Lorenso 
Hurst,  did  languish  in  great  pain  and 
agony  and  suffering  for  the  space  of  two 
hours  thereafter,  and,  sn  languishing,  did 
live,  until  afterwards,  to-wit,  on  the  day 
and  year  aforesaid,  be,  tbe  said  Lorenso 
Hurst,  by  reason  of  the  said  injuries  so  as 
aforesaid  by  tbe  negligence  of  the  said  de- 
fendant received,  did  die. "  Counsel  for  tbe 
plaintiff.  In  asking  leave  to  file  the  amend- 
ment to  tbe  declaration,  stated  that  the 
only  cause  of  action  sued  for  was  the  negli- 
gent killing  of  Intestate,  and  he  did  not 


Intend  by  the  proposed  amendment  to 
change  the  cause  of  action  from  the  one 
set  up  In  the  declaration,  and  In  opening 
the  case  to  tbe  jury  stated  that  he  sought 
to  recover  In  the  suit  under  section  88U, 
How.  8t. 

Tbe  plaintiff  gave  evidfoce  on  the  trial 
tendlngtu  show  that  aboutmld-day  of  the 
2lBt  of  August,  1888,  plaintlB's  intestate, 
a  male  child  of  28  months  of  age,  and  just 
beginning  to  walk,  was  engaged  with  IS 
or  20  other  children  in  some  childish 
amusement  upon  Brush  street,  in  Detroit. 
The  neighborhood  is  a  populous  one,  in 
which  many  children  reside.  The  width 
of  the  street  between  curbs  at  this  point  • 
is  2S  feet.  Through  the  center  of  this 
space  runs  the  track  of  the  defendant  c<Mv- 
poration,  upon  which  It  operates  a  line  ot 
cars,  drawn  by  horses, for  the  carriage  ot 
pasHengers  for  hire.  One  of  the  cars  of 
defendant  came  along  at  rapid  speed. 
The  car  thus  progressed  a  distanee  of  1% 
feet  before  reaching  tbe  intestate,  while 
the  driver  kept  his  face  turned  aside  from 
In  front  ottbe  car.  Plaintiff's  intestate 
was  knocked  down  and  driven  over  while 
he  was  in  the  act  ot  crossing  the  track. 
Both  the  front  and  rear  whe^  passed 
over  his  body,  crushing  and  wounding 
him  so  that  he  died  in  less  than  an  hour 
afterwards.  Tbe  driver  did  not  attempt 
to  check  the  speed  of  the  car  until  after 
tbe  injury  had  occurred.  Tbe  father  and 
mother  of  tbs  intestate  are  both  living. 
The  father  is  64  years  of  age;  An  invalid, 
poor,  and  unable  to  render  any  assistance 
in  supporting  the  family.  The  mother 
worked  at  washing  and  ironing,  at  which 
she  supported  herself  and  family,  including 
the  husband,  (plaintiff  in  error.)  The 
family  consisted  of  the  parents  and  7  chil- 
dren, the  oldest  of  whom  was  16  years, 
and  the  youngest  23  months,  (the  intes- 
tate.) The  mother,  on  tbe  day  in  question, 
bad  gone  from  home  at  half  past  6  o'clock 
in  tbe  morning,  to  work,  leaving  the  in- 
fant intestate  under  the  care  ot  a  child  10 
years  of  age.  The  father  (the  plaintiff)  at 
this  time  had  been  away  from  home,  and 
at  the  Soldiers'  Home,  Grand  Rapids,  for 
abont  10  days.  No  evidence  of  speidflc 
pecuniary  damages  was  given.  No  testi- 
mony was  offered  on  the  part  of  the  de- 
fendant, and  the  parties  rested  their  case. 
Defendant's  counsel  thereupon  requested 
the  court  to  charge  the  Jury  that,  under 
the  pleadings  and  proofs,  tbe  plaintifl 
could  not  recover.  After  the  argument, 
upon  such  request  to  charge,  the  plaintiff 
asked  to  be  permitted  to  amend  his  decla- 
ration so  as  to  Include  a  claim  for  damages 
under  tbe  provisions  of  Act  No.  118,  Pub. 
Acts  1886.  The  court  refused  to  allow  this 
amendment  and  directed  verdict  for  de- 
fendant. 

Two  questions  only  are  raised:  (1) 
That  the  court  erred  in  refusing  to  allow 
tbe  amendment;  (2)  that  the  court  erred 
in  directing  the  verdict,  as  n^iuested  by 
defendant's  counsel.  Tbe  court  very  prop- 
erly refused  the  plaintiff's  amendment  to 
bis  declaration.  Tbe  act  referred  to, 
which  is  an  amendment  to  section  6828  of 
tbe  Compiled  Laws  of  1871,  provides :  "In 
addition  to  the  actions  which  survive  by 
tbe  common  law,  the  following  shall  also 
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Bnrvlvn,— that  Is  to  Bay:  Actions  o(  re- 
pl«yln  and  trover,  actions  ot  assault  and 
battery,  false  Imprisonment,  for  goods 
taken  and  carried  away,  tor  negligent  In- 
jaries  to  the  person,  and  actions  lor  dam- 
age  done  to  real  or  personal  estate. "  By 
the  amendment  the  plaintlft  sought  to  in- 
troduce Into  the  cause  a  right  ot  recovery 
tor  the  Injuries  Inflicted  upon  plaintiff's  in- 
testate, and  for  the  recovery  ot  which  the 
plaintiff's  Intestate  might  have  had  an  ac- 
tion It  living;  and  which  action.  It  was 
claimed,  survived  to  the  plaintiff  by  vir- 
tue ot  this  statute.  This  amendment 
would  have  Jntrodaced  into  the  case  a 
■new  and  different  causo  ol  action  than 
that  stated  in  the  declaration.  Under  the 
declaration  as  framed,  it  any  damages 
were  recoverable  at  all,  it  was  only  such 
damages  as  resulted  from  the  loss  of  serv- 
ice by  reason  of  the  death  of  the  child ; 
while  the  claim  ot  recovery  under  the 
proposed  amendment  was  tor  the  injuries 
inflicted  and  suffered  up  to  the  time  of  its 
death, — that  Is,  such  damages  as  the  child 
might  have  recovered  tor  the  Injuries  It 
living,  and  which  it  was  claimed  survived, 
by  this  statute,  to  the  father  and  mother. 
Satisfaction  of  the  claim  made  by  the  dec- 
laration would  be  no  bar  to  the  otber  it 
such  an  action  could  be  maintained.  The 
claim  is  one  griven  by  statute,  and  which 
did  not  exist  at  the  common  law.  The 
proposed  amendment  Is  for  the  recovery 
tor  fnjtiries,  and  the  right  to  which  is  giv- 
en by  the  common  law,  and  which  died 
with  the  party,  unless  made  to  survive  by 
this  statute  of  1886;  thus  showing  two 
separate  and  distinct  causes  of  action. 
The  proof  of  one  would  not  sustain  the 
other,  and  the  right  to  damages,  and  the 
measure  thereof,  depended  upon  a  ditfer- 
entclass  and  kind  of  proof,— one  measured 
by  the  pecuniary  value  of  the  service  ot 
the  cbild,  less  the  cost  of  maintenance; 
and  the  other,  the  actual  damage  sus- 
tained by  the  child  by  reason  ot  the  In- 
Jury,  such  as  the  inability  to  perform  his 
usual  labor,  physical  pain  and  suffering, 
depending  upon  the  degree  of  the  Injury 
and  pain  ana  suffering  endured. 

The  court  was  not  In  error  In  directing 
the  verdict  in  favor  of  the  defendant. 
The  action  was  brought  under  section 
81114,  How.  St.,  which  provides:  "Every 
such  action  shall  be  brought  by  and  in  the 
names  of  the  personal  representativea  of 
such  deceased  person,  and  the  amount  re- 
covered in  every  such  action  shall  be  dis- 
tributed to  the  persons  and  in  the  propor- 
tions provided  by  law  in  relation  to  the 
distribution  of  personal  property  left  by 
persons  dying  intestate;  and  in  every 
such  action  the  Jury  may  give  such  dam- 
ages as  they  shall  deem  fair  and  Just, 
with  reference  to  the  pecuniary  injury  re- 
sulting from  such  death,  to  those  persons 
who  may  be  entitled  to  such  damages 
when  recovered. "  No  proof  was  made  by 
the  plaintiff  of  any  pecuniary  loss,  and 
there  Is  no  such  allegation  In  the  declara- 
tion. It  Is  argnied,  however,  by  the  coun- 
sel that  this  statute  declares  the  lialiUity 
of  the  person  or  corporation  whose  negli- 
gence caused  thedeatb,  and  that,  therefore, 
no  evidence  of  pecuniary  damagen  was 
requisite  to  entitle  the  next  of  kin  to 


maintain  the  action  and  to  recov< 
damages;  the  statute  Itself  refers 
the  Jury  to  give  such  damages  a 
shall  deem  fair  and  Just.  The  actio 
the  administrator  ot  the  Intestate's^ 
and,  if  any  recovery  Is  had,  it  is  un< 
statute  for  the  benefit  of  the  par 
the  father  and  mother,  who  are  bo 
Ing.  It  is  for  the  pecuniary  loss  sua 
by  them ;  and  the  measure  of  suet 
ages,  it  any  are  recoverable  in  such 
Is  limited  to  the  prosi>ectlre  nam! 
the  child  until  his  arrival  at  the  ag 
years,  taken  in  connection  with  hi 
pect  ot  life,  less  the  expenses  of  h 
and  support.  BaJnowski  v.  Railroi 
74  Mich.  20,  41  N.  W.  Rep.  847;  2  T 
Neg.  1292.  There  would  also  be  s 
upon  this,  dependent  upon  the  pr 
duration  ot  the  lives  of  the  parents 
estimate  of  such  prospective  ea 
could  extend  beyond  the  expectancy 
Uvea  of  the  parents  and  tbesurv 
them.  Clinton  v.  Laning,  61  Mich. 
N.  W.  Rep.  125.  It  is  well  stated  bj 
sel  tor  the  defendant  that  it  has  th 
dement  and  the  same  measure  ot  d 
which  the  parent  sustains  and  can 
er  In  case  ot  permanent  injury  resul 
partial  or  total  disability  of  the  c 
render  services  to  the  parent;  tha 
also  equivalent  to  the  element  of 
damages  recoverable  by  an  Injured 
who  Is  disabled,  and  thus  rendere< 
ble  to  perform  his  usual  work,  or 
himself  to  his  trade,  and  thereby  h< 
his  prospective  earnings;  and  tha 
may  be  termed  the  pecuniary  dam 
loss  sustained  by  the  injured  party 
question  is  therefore  presented  w 
damages  of  this  character  arespc 
their  nature,  and  not  such  as  necei 
flow  from  the  injury,  or,  as  in  thl 
necessarily  follow  from  the  faci 
death  results  from  the  injury.  It 
tended  on  the  partot  the  plaintiff  tt 
statute  does  not  contemplate  tha 
damages  are  special,  but  refers  ever 
action  to  the  Jury,  to  estimate  ai 
such  damages  as  they  shall  deem  fe 
Just.  The  statute  provides  that  \ 
person  is  killed  by  negligence,  and 
iary  injury  results,  the  right  of  act! 
such  injury  survives  to  the  person 
resentatives.  It  clearly  contemplat< 
pecuniary  injury  must  result  from  tl 
ligent  act;  and  therefore,  to  entitle 
ty  to  recover  in  such  action,  the  negl 
must  not  only  be  established,  bu 
some  pecuniary  injury  or  loss  mi 
shown  by  evidence.  Such  damages  I 
loss  of  prospective  earnings  are  spc 
their  character,  and  mast  be  sp 
pleaded,  and  a  recovery  can  only  i 
nponevidenceestablishingthe  fact, 
aylvania  Co.  v.  Lilly,  78  Ind.  254;  G 
V.  Railroad  Co.,  1  £.  D.  Smith,  463; 
win  V.  Railroad  Corp.,  4  Gray,  838 ;  T 
son  V.  Derby,  48  Conn.  662;  Taylor  v 
roe.  Id.  42;  OiUlgan  v.  Railroad  Co 
D.  Smith,  469;  Dunn  v.  Railroad 
Mo.  App.  2U6;  Matthews  v.  Raliwi 
26  Mo.  App.  84;  Perry  v.  Bankin 
(Ga.)  11  S.  E.  Rep.  606;  Railroad 
Orr,  (Ala.)  8  South.  Rep.  863.  Then 
allegation  ot  special  damages  in  tl 
laratlon,  and   the  declaration  dot 
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connt  Qpon  the  pecnnlarjr  loss  of  the  pro- 
■pectlT»  earnings  of  the  Intestate;  the 
theory  ot  the  plaintiff  being  that  no  ancb 
allegation  wa«  necessary,  and  no  proofs 
required,  bat  tbat  the  action  was  brought 
for  the  negligent  killing,  and  nothing  else. 
It  1b  necessary  to  a  recovery  In  such  cases 
that  the  pecuniary  loss  be  alleged  in  the 
declaration,  and  that  some  proof  be  intro- 
duced to  establish  the  facts  so  alleged.  It 
was  said  by  Mr.  Justice  Champlin  in 
Cooper  T.  Railway  Co.,  66  Mich,  at  page 
S71,  33  N.  W.  Rep.  at  page  81S:  "The  stat- 
ute aathorises  the  Jury  in  every  case  of 
this  kind  to  give  such  amount  of  dam- 
ages as  they  shall  deem  fair  and  Just  to 
the  persons  who  may  be  entitled  to  the 
same  when  recovered.  Under  tbis  statute 
the  Jary  was  not  warranted  in  giving 
damanea  not  founded  upon  the  testimony, 
or  beyond  the  measure  of  compensattoa 
for  the  Injury  inflicted. "  Attention  is  di- 
rected to  the  reasons  given  in  tbat  case 
why  sDch  testimony  is  necessary  in  sup- 
port of  the  such  claim  ot  damages.  In 
Rajnoiirskl  r.  Railroad  Co..  74  Mich.  27. 41 
N.  W.  Rep.  M7,  this  class  of  testimony 
waa  offered,  and  rejected  by  the  trial 
court,  and  we  there  held  this  testimony 
admissible.  In  Van  Bront  ▼.  Railroad 
Co.,  (Mich.)  44N.  W.  Rep.  831,  theaction  was 
brought  under  sections  8891  and 8S92,  How. 
St.,  which  provide  tbat  in  an  action  by 
an  administrator  against  a  railroad  com- 
pany for  the  alleged  negligent  killing  of  his 
intestate  the  Jury  shall  give  such  damages 
as  are  fair  and  just,  which  shall  be  distrlb- 
nted  to  the  persons  entitled  thereto  under 
the  statute  of  distributions.  It  was  held 
that  the  administrator  must  show  that 
some  person  has  suffered  some  pecuniary 
Injory  by  the  death.  But  it  is  contended 
by  the  learned  counsel  for  the  plaintiff 
that  the  plaintiff  was  entitled  to  recover 
at  least  nominal  damages.  As  before 
stated,  however,  the  statute  does  not  im- 
ply that  damages  and  pecuniary  loss  neo- 
emarily  flow  from  the  n^Iigent  killing. 
It  is  a  matter  to  be  made  to  appear  by 
proper  allegation  in  the  declaration,  and 
proof  of  the  fact.  Nominal  damages  can- 
not be  recovered,  unless  snpported  by  evi- 
dence. Franklin  v.  Railway  Co.,  8  Hurl. 
tt  N.  818;  Duckworth  v.  Johnson,  4  Hurl. 
&N.  668.  Counsel  for  defendant  con  tends 
that  the  administrator  must  show  that 
the  injurious  act  of  which  he  complains 
was  caused  by  the  negligence  of  the  de- 
fendant, and  that  be  is  not  relieved  from 
the  charge  of  contributory  negligence  on 
the  part  of  the  deceased,  or  on  the  part  of 
those  having  the  care  of  the  deceaseu. 
That  It  Is  a  case  where  the  parents  seek 
to  beneflt  themselves;  and,  if  their  negli- 
gence In  any  way  contributed  to  the  acci- 
dent from  which  they  seek  a  beneflt,  they 
shoold  be  barred  from  any  recovery. 
1  Shear.  &  B.Neg.  J  71,  and  cases  there  cit- 
ed; Olassey  t.  Railway  Co.,  67  Pa.  St.  178; 
Railway  Co.  v.  Snyder,  24  Ohio  St.  670; 
Wright  T.  Railroad  Co.,  4  Allen, 28U;  Well 
▼.  Railroad  Co.,  S  N.  Y.  Supp.  833,— are  all 
cited  In  sapport  of  this  proposition.  I 
should  be  of  this  opinion  if  the  question 
was  one  necessary  to  the  disposition  of 
the  case,  but,  from  the  view  we  take,  the 
court  was  justifled  In  directing  a  verdict 


npon  the  other  branch  of  the  case.  Ne 
special  damages  were  alleged  or  proved, 
and  for  this  reason  the  court  very  propei>i 
ly  directed  the  verdict  in  favor  of  the  de< 
fendant.  The  judgment  must  be  affirmed, 
with  costs.    The  other  justices  concurred. 


Grbknop  v.  Wwcox  et  at. 

ISupreme  Oowt  <sf  JKlcTilgan.    Feb.  87,  1891.) 
EnoTKEiTT— Tiixa  to  KuBTAnr— Co-Vekdes. 
Land  waa  sold,  under  scoatraot  for  a  deed. 
Jointly  to  plaintiff  and  defendant's  assignor,  who 
paid  part  of  the  porohase  money  and  agreed  to        i 
pay  the  balance  in  five  years.    Flaintifl  after- 
wards, without  the  knowledge  of  defendant,  who 
waa  lawfully  In  pooBeaaion,  paid-  the  balanoe  of 
the  purchase  money,  and  reoeived  a  deed.    E.tHA, 
that  he  could  not  maintain  ejectment  against  de- 
fendant 

Error  to  clrcalt  court,  Mecosta  county  ; 
J.  H.  Pai.meb,  Judge. 

Dumon  &  Cottger,  for  appeUant.  F.  A, 
Maan,  for  appellees. 

Orant,  J.  This  was  an  action  ot  eject- 
ment, tried  before  the  court  without  a 
jury.  The  facts  found  are  substantially 
these :  On  the  16th  day  of  January,  1883, 
tbe  title  to  the  premises  involved  was  in 
the  executors  of  the  estate  of  Oeorge  B. 
Warren,  deceased.  Under  tbe  aothority 
conferred  on  them  by  bis  will  they  exe- 
cuted to  tbe  plaintiff  and  one  Robert  A> 
I^avery  a  contract  for  the  purchase  of  the 
said  premises.  Part  was  paid  down,  and 
the  balance  was  to  be  paid  in  Ave  years. 
The  vendees  were  empowered  to,  and  did, 
take  possession  of  tbe  premises;  but  it 
was  provided  that,  If  there  should  be  de- 
fault on  their  part,  the  first  parties,  their 
representatives  and  assigns,  might  re-en- 
ter and  take  possession.  La  very  duly  as- 
signed his  interest  to  the  defendant  Wil- 
cox, who  leased  the  proi>erty  to  defendant 
Hyatt,  who  was  in  possession  under  this 
lease  when  tbe  snit  was  brought.  Hyatt 
was  made  defendant  solely  because  he  was 
found  in  occupation.  Neither  Lavery  nor 
Wilcox  had  made  any  further  payments 
upon  the  contract.  Wilcox,  at  tbe  time 
of  receiving  tbe  assignment,  called  upon 
the  agent  ol  the  estate,  and  stated  tbat  he- 
was  ready  to  pay  his  portion  of  the  bal- 
ance at  any  time  it  should  be  called  for. 
The  agent  replied  that  that  would  be  all' 
right,  and  his  Interest  would  not  be  prej- 
udiced without  notice.  On  June  17, 1889, 
plaintiff  obtained  from  the  executors  a 
deed  ot  the  premises,  he  being  the  sole 
grantee.  At  tbe  time  suit  was  commenced, 
no  demand  had  been  made  upon  Wilcox 
for  the  balance  due  upon  the  contract,  nor 
bad  any  notice  been  given  to  him  or  to 
said  Hyatt  to  surrender  possession  ot  said 

e remises  after  said  Greenop  had  obtidned 
is  deed;  nor  did  Wilcox  have  an.v  actual 
notice  or  knowledge  ot  the  existence  ot 
such  deed.  Prior  to  plaintiff's  obtaining 
his  deed  he  saw  Hyatt,  and  informed  blm 
that  he  was  the  owner  ot  the  premises, 
and  requested  him  to  vacate,  which  be  de- 
clined to  do.  Judgment  was  rendered  for 
the  defendants,  and  plaintiff  appeals. 

1.  There  is  nothing  in  the  record  to  show 
tbe  circumstances  under  which  plaintiff 
obtained  his  deed.    We  must  therefore  as. 
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vame  that  be  obtained  it  nnder  the  oon< 
tract  by  paying  the  amonut  tbat  waa 
due.  He  cannot  be  permitted  to  obtain  a 
legal  title  in  euch  manner  and  onst  his  co* 
vendee,  who  is  in  actual  possesdion  under 
the  contract.  He  aliould  at  least  liave 
called  upon  Wilcox  for  bis  sbare  ut  the 

gurchase  price.  Plaintltt  could  not  oust 
im  nor  cut  off  his  rigbta  In  the  premises 
without  notice,  or  takiug  some  steps  to 
forfeit  the  contract,  nor  by  this  means 
force  him  into  a  coart  of  equity  to  first  es- 
tablish liis  title. 

2.  The  contract  provided  that,  upon  the 
failure  of  the  vendees  to  make  payments 
and  fulfill  the  conditions,  the  premises 
should  revert  to  the  executors,  and  that 
they  might  thereupon  peaceably  re-enter 
upon  and  take  possession  of  the  same ;  or, 
if  they  should  so  elect,  tbey  might  enforce 
the  payment  in  all  of  the  money  due,  and 
make  the  conveyance.  Under  this  provis- 
ion, and  under  the  agreement  made  with 
the  agent  of  the  executors,  tbey  could  not 
cot  off  Wilcox's  rights  without  notice  to 
him  and  demand  of  payment.  The  record 
is  entirely  silent  as  to  any  tacts  which 
would  worlt  a  forfeiture  of  the  contract. 
The  agent  of  tlie  executors  had  atcreed  to 
extend  the  time  of  payment.  It  the  execu- 
tors could  not  maintain  the  action,  nei- 
tlier  can  the  plaintiff,  who,  under  the  cir- 
cumstances, is  possessed  of  no  greater 
rights  than  they  had.  Judgment  affirmed. 

LoNO,  J.,  did  not  sit.  The  other  Justices 
concurred. 


PxTLima  T.  Watnx  Pbobatb  Jddob. 
(Supreme  Cmurt  qf  Miehigan.    IM>.  S7, 1891.) 

HD8BAin>  Aim  Wits — Aarsa  u  rtuj.  Costraot— 
Wroow'B  AixowAxoa. 
By  tax  antonuptial  agnememt,  relator  re- 
leased all  olaim  which  she  "as  widow'  might 
have  In  her  hvabaBd'a  estate,  ■*  whether  In  right 
of  dower,  or  as  her  dlstribntive  share  in  tlM  per- 
sonalty, or  otherwise,  under  the  laws  of  the  state. " 
field,  that  relatcr,  on  her  husband's  death,  wat 
e&Utled  to  a  proper  allowanoe  ont  of  bU  estate, 
under  How.  Bt  Mich.  |  6766,  providing  that  a 
widow  shall  have  her  reasonable  sostenance  oat 
Of  her  husband's  estate  for  one  year,  and  section 
B81S,  providing  that  the  probate  comrt  may  make 
•nch  reasonable  allowanoe  as  may  be  neoessary 
lor  the  expenses  of  the  maintenance  of  the  widow 
ont  of  the  husband's  personal  estate,  or  the  In- 
come ot  his  real  estate. 

MaadamuB. 

Fraser  A  Oatea,  tor  relator.  Cbaa.  B. 
Lotbrop,  tor  respondent. 

McObath,  J.  This  is  an  application  tor 
a  mandawaa  to  compel  respondent  to  set 
aside  an  order  made  in  the  matter  of  the 
estate  ot  Henry  P.  Pulling,  deceased,  de- 
nying to  relator  an  allowance  out  of  said 
estate  for  her  support  pending  the  settle- 
ment of  said  estate,  and  to  enter  an  order 
making  such  allowance.  The  return  sets 
up  the  proceedings  had  below  on  the  ap- 
plication forsald  allowance,  together  with 
the  testimony  taken  at  the  hearing.  At- 
tached is  a  copy  of  a  paper  purporting  to 
be  an  antenuptial  agreement  between  pe- 
titioner and  Henry  P.  Pulling,  which  was 
duly  acknowledged,  and  is  as  follows: 
"  Agreement,  made  this  21st  day  ol  April, 


1890,  between  Henw  P.  PnUing  of  t 
part,  and  Jeane  W.  Lindsay  of  t 
ond  part,  both  of  the  city  of  I 
Michigan,  witnesseth:  Whereas,  tl 
parties  are  about  to  enter  into  the 
of  matrimony  with  each  other,  a 
second  party  Is  desirous  of  barrinj 
her  right  of  dower  and  all  ot  ber  r 
share  in  tbeeetate,  both  real  and  pe 
of  the  first  party,  in  case  she  shall  i 
him :  Now,  therefore,  the  second 
hereby  acknowledges  the  receipt  fr 
first  party  ot  the  sum  of  five  (6)  do 
lieu  ol  all  her  right  of  dower  and  hi 
to  sbare  in  the  estate,  both  real  a 
sonal,  of  the  first  party,  in  the  e 
such  marriage,  and  of  bersorviv 
first  party;  and  In  consideration 
payment,  and  ot  love  and  attectii 
second  party  hereby  agrees  torelea 
does  release,  all  claim  which,  up 
death  of  the  first  party,  she  as  bis 
may  have  in  bis  estate,  whether  ii 
of  dower  or  as  her  distributive  si 
the  personally  or  otherwise,  nnder  t 
of  the  state.  The  second  party  ma 
agreement  for  the  purpose  of  snbsf 
this  present  gift  of  money,  in  liet 
the  property  rights  which  such  mi 
if  entered  into,  may  confer  upon  he 
the  law.  In  witness  whereof  both 
parties  bare  hereunto  set  their  bai 
seals.  [Signed]  Hbnbv  P.  P 
Jeane  W.  Lindbat.  In  presence  c 
Obat.  Wu.J.Grat."  Also  the  fo: 
declaration,  signed  on  the  date 
by  petitioner:  "In  contemplate 
marriage  between  myself  and  H 
Pulling,  of  Detroit,  Michigan,  I  h 
ready  executed  a  deed  rellnquishii 
the  rights  conferred  upon  me  by 
case  I  should  survive  blm,  in 
thereby  in  case  ot  bis  death,  whet 
ing  intestate  or  not,  to  surres 
rights  in  bis  property,  which  but 
deed  would  have  been  mine.  I  ba 
signed  a  statement  that  my  rights 
premises  have  been  fully  ezplalnei 
by  William  J.  Gray,  namely,  the 
for  life  ot  one-tbird  of  bis  real  estt 
an  interest  In  the  personal  estat 
about  one-third  thereof;  which 
I  understand,  in  case  the  said  H' 
Fulling  should  die  Intestate,  witl 
least  two  cbildren,  might  vary  fr 
third  thereof  to  the  whole  thereof, 
affirm  that  Mr.  Gray  explained  to 
I  had  no  Information  ot  the  ^ 
money  of  the  rights  I  was  snrrei 
and  I  replied  to  him,  and  I  repec 
tbat  the  money  value  makes  no  d 
in  my  action.  I  do  not  care  to  ki 
value  of  the  estate  of  the  said  H 
Pulling;  It  is  the  same  to  me  wl 
be  one  thousand  dollars  or  five  i 
thousand  dollars.  In  riewot  the  i 
tion  that  the  value  of  his  estate 
five  hundred  thousand  dollars,  ] 
and  confirm  my  said  deed  of  rel 
ment.  I  sign  this  statement,  tbi 
may  be  no  question  hut  that  I  f 
deretood  what  I  was  doing.  April 
Jeane  W.  Lindsay. "  Also  a  pape 
on  the  day  of  the  marriage,  sij 
Henry  P.  Pulling,  and  found  a 
death  in  the  first  National  Bank  of 
where  it  had  been  deposited  by  hi 
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tbe  other  two  papers  abovenamed,  a  copy 
of  whicb  iB  as  follows :  "  Detroit,  26  April, 
1S90.  To  whom  It  may  concern :  My  pur- 
pose In  having  these  documents  executed 
by  Jeane  W.  Lindsay,  my  intended  wife. 
Is  tu  avoid  delay  or  embarrassment  in  the 
final  settlement  of  my  estate,  when  tbe 
time  comes  to  do  It,  as  her  legal  rlsbt  of 
dower  would  interfere  with  or  prevent  a 
dlstribntion  of  tbe  property  during  her 
lite.  We  discussed  the  subject  fully,  and  it 
is  understood  between  us  that  I  expect  to 
provide  for  her  future,  consistent  with  my 
ability  in  a  financial  way,  and  according 
to  tbe  circumstances  and  feelings  which 
may  obtain  through  the  effects  of  our  mar- 
ried relation.  She  confides  in  me  entirely 
about  doing  for  ber  what  is  just  and 
proper  in  consideration  of  my  family,  and 
all  tbe  surroundings  that  would  naturally 
influence  my  decision  as  to  a  satisfactory 
arrangement  of  this  at  present  open  ques- 
tion. Henhy  p.  Polling.  "  It  further  ap- 
peared that  said  Henry  P.  Fulling  during 
bis  life-time,  aud  after  his  marriage  with 
said  petitioner,  executed  a  deed  convey- 
ing to  her  a  life-interest  In  tbe  home- 
stead occupied  by  him.  No.  104  High  street 
east,  in  Detroit,  (which  homestead  is  of 
tbe  value  of  f  10,000  or  thereabouts,)  and 
also  a  bill  of  sale  for  her  life  of  the  furni- 
ture owned  by  him  therein,  which  said  deed 
and  bill  of  sale  were  deposited  In  escrow, 
with  Instructions  to  deliver  tbe  same  to 
Jeaue  W.  Pulling  on  tbe  death  of  said 
Henry  P.  Pulling,  and  which  deed  and  bill 
of  sale  were  on  his  death  actually  deliv- 
ered to  said  Jeane  W.  Pulling,  the  peti- 
tioner, and  have  since  been  retained  by 
her.  Henry  P.  Pulling  died  testate,  mak- 
ing no  provisions  in  bis  will  for  his  widow. 
The  probate  court  refused  to  grant  the  al- 
lowance, upon  the  ground  that  petitioner 
had,  by  a  contract,  entered  into  with  said 
Henry  P.  Pulling  in  contemplation  of 
marriage,  relinquished  herright  to  said  al- 
lowance. 

Irrespective  of  the  questions  raised  with 
reference  to  the  Jurisdiction  of  the  probate 
court  to  consider  and  construe  said  agree- 
ment, I  am  of  opinion  that  the  antenup- 
tial agreement  does  not  warrant  the  con- 
struction given  to  it  by  the  probatecourt. 
By  section  5755  of  the  Statutesi  it  is  pro- 
vided that  "a  widow  may  remain  In  the 
dwelling-house  of  her  husband  one  year 
after  bis  death  without  being  chargeable 
with  rent  therefor,  and  shall  have  her  rea- 
sonable sustenance  out  of  his  estate  for 
one  year."  And  by  section  5813  of  the 
statutes^  it  is  provided  that  the  probate 
court  may  make  such  reasonable  allow- 
ance as  may  be  Judged  necessary  for  the 
expenses  of  tbe  maintenance  ot  the  widow 
and  minor  children,  or  either,  constituting 
the  family  of  the  testator,  out  of  his  per- 
sonal estate,  or  the  income  of  his  real  es- 
tate, but  never  for  a  longer  period  than 
until  their  shares  in  the  estate  shall  be  as- 
signed to  them."  The  language  of  the 
agreement  Is  that  relator  releases  all  claim 
which  she  as  widow  may  have,  whether 
in  right  of  dower  or  as  ber  distributive 
share  in  tbe  personalty  or  otherwise,  un- 
der the  law  of  the  state.    The  instrument, 

>How.  St  Hich.  {{  5765,  581S. 
v.48M.w.no.l — i 


found  with  tbe  other  papers,  dated  April 
26, 1890,  and  signed  by  Henry  P.  Pulling 
only,  expresses  his  purpose  In  having  the 
documents  executed,  viz..  "to  a  void-delay 
or  embarrassment  In  the  final  settlement 
of  my  estate  whenthetlme  comes  to  do  it, 
as  her  legal  right  of  dower  would  Interfere 
with  or  prevent  the  distribution  of  the 
property  during  her  life."  The  making  of 
an  allowance  to  tbe  widow  in  no  way  in- 
terferes with  or  delays  the  settlement  ot 
the  estate.  Had  provision  been  made  by 
will  for  relator,  "  in  lieu  of  all  claims  for 
dower  and  her  distributive  share  in  the 
personalty  or  otherwise,  under  the  laws 
of  the  state,''and  badshe  expressly  elected 
to  take  under  the  will,  it  could  not  be 
claimed  that  before  distribution,  and  pend- 
ing the  settlement  of  the  estate,  she  would 
not  be  entitled  to  an  allowance  under  this 
statute.  If  the  consideration  for  the  re- 
lease nn  tbe  wife's  part  had  been  a  prom- 
ise to  provide  a  legacy  by  will  for  a  given 
amount,  and  he  had  so  provided,  she 
would  be  entitled  to  the  allowances  pro- 
vided by  statute,  until  such  legacy  would 
be  distributed,  and  it  would  be  harsh  to 
say  that,  because  no  provision  is  made  for 
her  by  will,  she  Is  not  entitled  to  the  stat- 
utory allowance.  The  statutory  provis- 
ions are  clearly  Intended  to  protect  the 
widow  and  children  during  the  progress 
ot  the  settlement'  of  estates,  and  pending 
distribution.  The  first  subdivision  ot  sec- 
tion 5847  of  tbe  Statutes,  relating  to  the 
distribution  of  estates,  makes  the  allow- 
ance to  the  widow  of  the  household  fur- 
niture and  other  personal  property  de- 
pendent upon  a  waiver  of  the  provisions 
made  for  her  in  the  will;  but  the  very  next 
^bdivislon  of  this  samfe  section  provides 
tor  an  allowance  to  the  widow  and  family 
for  maintenance,  and  neither  this  subdi- 
vision, nor  any  of  ttaeother  statutory  pro- 
visions referred  to,  make  the  allowances 
therein  provided  tor  contingent  upon  any 
such  waiver.  Such  allowances  areusually 
among  the  very  first  proceedings  after  ad- 
ministration is  granted,  and  precede  the 
widow's  election, and  tbepaymentof  both 
debts  and  legacies  are  subject  to  them.  In 
the  case  of  Moore  v.  Moore,  48  Mich.  271, 
12  N.  W.  Rep.  180,  the  court  below  held 
that  tbe  widow  was  not  entitled  to  an  al- 
lowance because  she  had  provision  made 
by  the  will,  but  we  held  that  such  allow- 
ance was  proper,  even  though  there  were 
no  children,  and  the  widow  was  provided 
for  by  legacy.  The  court,  referring  to  the 
statutory  provision,  say :  "  This  provision 
Is  as  necessary  where  legacies  are  left  as 
where  they  are  not,  and  the  statute  was 
passed  to  avoid  the  cruelty  of  leaving  a 
family  exposed  to  want  during  the  Inter- 
val of  settlement.  The  statute  Is  full,  and 
In  nowaydoubtful,andtbeallowance  was 
proper."  In  Miller  v.  Stepper,  82  Micb, 
194-202,  the  court  say:  "Whether  provis- 
ion Is  or  Is  not  made  by  tbe  will  in  favor 
of  tbe  widow  the  debts  must  be  paid,  and 
the  expenses  and  allowances  pertaining 
to  administration  must  likewise  be  satis- 
fled.  These  depend  upon  considerations 
superior  to  the  testator's  right  to  dispose 
by  way  of  testamentary  gift,  and,  so  far 
as  necessary,  they  must  always  control 
tbe  dispositions  ot  the  will.    Now,  we  un- 
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deratand  the  allowances  provided  for  In 
chapter  166,  Comp.  Laws,  to  beloo>?to  tbe 
matter  of  administration  ot  the  estate, 
and  to  rest  on  higher  gronnds  than  the 
claims  of  distributees.  They  are  quite  dis- 
tinct from  distribution,  and  are  Insep- 
arably connected  with  the  course  of  set- 
tlement of  the  estate.  They  are  grounded 
upon  a  policy  not  unlike  that  which  al- 
lowed the  widow  her  quarantine,  and  rea- 
sonable estovers  at  common  law,  and  in 
some  measure  are  deemed  suitable  means 
to  enable  administration  to  be  carried  to 
that  stage  at  which  distribution  may  be 
made;  and  the  testator  by  the  terms  ot 
bis  will  can  no  more  positively  exclude 
them  than  he  can  tbe  payment  ol  debts 
and  the  legal  charges  of  administration." 
The  agreement  here  was  intended  to  bar 
relator's  "  right  of  dower,  and  all  of  her 
right  to  share  in  the  estate, "  and  cannot 
be  extended  to  include  statutory  "allow- 
ances pertaining  to  administration. "  The 
claims  referred  to  are  those  which  she,  as 
widow,  woold  be  entitled  to  make  at  the 
time  of  the  distribution  of  tbe  estate.  The 
mand&tnua  will  issue  (with  costs  to  re- 
lator to  be  paid  out  of  the  estate)  directing 
the  Judge  of  probate  to  set  aside  tbe  order 
disallowing  an  allowance  to  thesaid  Jeane 
W.  Palling  in  tbe  matter  of  the  estate  of 
Henry  P.  Palling,  deceased,  and  requiring 
Bald  probate  judge  to  proceed  under  the 
statute  to  make  proper  allowances  to  aaid 
widow.    The  other  Jnsllces  concorred. 


Ctha  v.  Stkwaht  et  ah 
(Supreme  Count  of  Wteocmtin.  Feb.  31, 1S91.) 
Chanoi  or  Venu>— HosTiLs  Fsilino. 
In  an  action  against  a  railroad  company  for 
negligence  in  permitting  oombnstibles  to  accn- 
mulate  on  its  right  of  way,  whereby  a  aeries  of 
fires  was  generated,  and  oommunlcated  to  snr- 
roundlng  property,  it  appeared  tbat  a  large  re- 
gion was  burned  over;  that  3  similar  cases 
ansing  from  tbe  same  lire  had  been  tried,  and  14 
others  were  pending;  and  that  there  was  a  hostile 
feeling  in  the  oommunity  against  the  company; 
and  one  of  its  attorneys  nuide  affidavit  that  a 
oonsphraoy  existed  to  wrongfully  charge  the  fires 
to  the  negligence  of  the  company,  irrespective  of 
the  Justice  of  the  case.  Held,  that  a  change  of 
venue  should  have  been  granted  under  Rev.  St. 
Wis.  S  8633,  subd.  3,  which  authorizes  the  court 
to  change  the  place  of  trial  when  there  is  reason 
to  believe  that  an  Impartial  trial  cannot  be  had 
in  the  county  where  tbe  action  is  commenced. 

Appeal  from  circuit  court,  Portage 
county. 

Howard  Mortis  and  D.  Lloyd  Jones,  for 
appellants.  Lamoreuz  &  Park,  for  re- 
spondent. 

Cole,  C.  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  denying  the  ap- 
pellant's application  for  a  change  uf  the 
place  of  trial  on  account  of  the  prejudice 
of  tbe  people  of  the  county.  There  are  U 
other  cases,  identical  with  the  present 
one,  founded  on  claims  tor  damages  from 
a  fire  which, it  is  alleged,  had  its  origin  on 
the  appellant's  right  ot  way,  through  its 
negligence  in  allowing  combustible  mate- 
rial to  accumulate  thereon.  The  statute 
authorizes  tbe  court  to  change  the  place 
of  trial  "  when  there  is  reason  to  believe 
tbat  an  impartial  trial  cannot  be  bad  "  in 


the  county  where  tbe  action  was  com- 
menced. Subdivision  2,  §  2622,  Rev.  St. 
In  other  words,  where  a  fair  and  impar- 
tial trial  by  the  means  provided  by  tbe 
law  cannot  be  had  in  the  county  wherein 
tbe  venue  is  laid,  Tt  constitutes  a  sufficient 
ground  for  the  change.  This  is  the  ol)- 
vious  meaning  of  the  statute.  The  appli- 
cation was  supported  by  some  38  affida- 
vits, and  the  counter-affidavits  used  in  re- 
sisting the  motion  for  a  change  were  151. 
To  give  even  a  brief  summary  of  the  matter 
stated  in  these  various  affidavits  would 
fill  more  space  in  the  published  report 
than  the  nature  of  tbe  case  would  Justify, 
and  we  therefore  need  only  say  that  tbe 
facts  stated  in  tbe  affidavits  fully  war- 
rant, in  our  opinion,  the  belief  that  a  fair 
and  impartial  trial  of  the  cause  could  not 
be  bad  in  Portage  county.  Tbe  facts 
stated  as  to  the  local  hoBtllity  and  gen- 
eral prejudice  on  the  part  of  tbe  people 
against  the  defendant  company  amply 
sustain  such  a  conclusion.  It  seems  there 
has  already  been  a  trial  of  2  cases  for 
damages  sustained  by  fires,  and  14  other- 
cases  are  now  pending,  involving  an  in- 
quiry Into  substantially  the  same  facts  as 
to  tbe  origin  of  the  fires.  It  will  be  seen 
that  many  persons  are  directly  interested 
In  establishing  the  responsibility  of  the 
company  for  these  damageti.  Tbe  fire  ex- 
tended over  quite  an  area  in  tbe  county, 
and  it  is  natural  to  suppose  that  its  origin 
and  tbe  liability  of  tbe  company  were  top- 
ics tbat  have  been  widely  discussed  among 
the  people  of  the  county.  The  affidavits 
show  that  these  questions  have  been  much 
discussed,  and  that  many  persons  of 
standing  and  influence  have  expressed  the 
hope  that  tbe  company  would  be  held 
liable  to  pay  all  damages  occasioned  by 
tbe  fires.  These  expressions  of  ill  will  and 
of  hostile  feelings  against  the  company  are 
so  general  that  one  of  tbe  attorneys  of 
the  company,  who  has  personally  been  en- 
gaged for  three  years  in  investigating  tbe 
claims  for  damages,  states  in  his  affidavit 
that,  from  conversations  which  ho  has 
had  with  the  claimants  and  other  reliable 
people  conversant  with  the  facts  in  the 
various  suits,  a  combination  and  con- 
spiracy has  been  formed  among  such 
claimants  and  others  to  wrongfully 
charge  the  origin  of  tbe  fires  to  the  negli- 
gence of  the  company,  to  the  end  that  it 
may  be  made  to  pay  all  the  damages,  irre- 
spective of  the  justice  of  the  case.  It  is 
hoped  that  this  statement  as  to  there  be- 
ing a  conspiracy  formed  against  the  com- 
pany is  not  correct  or  according  to  tbe 
fact,  but  still  it  tends  to  show  the  state  of 
public  sentiment  in  the  county.  The  affi- 
davits state  other  grounds  for  personal 
feeling  and  local  prejudice  growing  out  of 
the  management  of  the  road, — the  dissat- 
isfaution  of  the  people  arising  from  tbe 
bonding  of  the  county  to  secure  tbe  loca- 
tion of  tbe  machine  and  car  shops  ot  the 
company  at  Stevens'  Point,  and  the  subse- 
quent removal  of  some  of  these  shops  to 
another  place;  also  on  account  of  the  al- 
lege defective  railroad  service  along  the 
line  of  its  road.^hese  and  other  factri7 
satisfactorily  show  that,  on  account  of/ 
the  prejudice  and  ill  feeling  which  quite' 
generally    exist    against    the    company. 
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T^tbere  cannot  be  a  fair  and  Impartial  trial 
'  In  tho  connty.    We  do  not  tbink  the  state- 
ments In  the  oppoBing  affidavits  connter- 
rall  these  tacts,  or  show  tbat  such  preju- 
dice and  ill  feeling  do  not  exist  against 
the  company.    The  affiants  state  their  be- 
lief tbat  a  fair  and  impartial  trial  could 
be  bad  in  tbe  county,  bat  this  is  largely 
specnlative  opinion ;  while  in  the  support- 
ing affidavits  facts  and  circumstances  are 
stated  which  show  tbe  grounds  lor  a  con- 
trary belief.    Of  course,  the  court  should 
not  lightly  act  upon  the  mere  opinions  of 
persons  that  a  fair  and  impartial  trial 
cannot  be  bad  in  the  county ;  but,  where 
such  facts  and  ciicamstances  are  set  forth 
as  will  enable  tbe  court  to  Judge  for  itself 
whether  there  Is  snfflciei^t  ground  to  be- 
lieve tbat  sncb  a  trial  cannot  be  hhd,  tbe 
Lplace  of  trial  should  be  changed.y^  This  is, 
in  effect,  the  rule  as  laid  doWn  by  this 
court  in  Frank   v.   Avery,  21    Wis.   167; 
Rowan  V.  State,  80  Wis.  1S6;  Parks  v. 
RaUway  Co.,  33  Wis.  417;  Lego  v.  Shaw, 
38  Wis.  407;  Boss  v.  Hanchett.  62  Wis.  496, 
^  N.  W.  Rep.  624.<;'It  is  true,  tbe  court  has 
said  that  the  granting  or  denying  an  ap^ 
I  ptteatlon  of  this  character  was  largely  a 
.  I  matter  within  tbe  sound  discretion  of  the 
V     trial  court,  and  that  its  ruling  In  that  re- 
\.  Yygard  would  not  be  disturbed  unless  there 
^   \DJtd  been    an    abuse   of   discretion;    but 
.^       where  the  facts  and   circumstances   are 
stated,  which  satisfactorily  show,  as  tbe 
y      proof  does  in  this  case,  tbat  a  lair  and  Im- 
^^      partial  trial  cannot  be  had  In  tbe  county 
K       on  acconnt  of  hostile  feeling  and  prejudice 
i      among  the  people  against  the  party  mak- 
ing the  application,  then  a  change  should 
s        be  granted.    In  this  case,  as  we  have  Inti- 
\^>     mated,   tbe  affidavits   do    satisfactorily 
sX     Rhow  that  a  fair  and  impartial  trial  of 
^^^  ,  the  cause  cannot  be  bad  In  Portage  coun- 
[  ty,  and  it  should  have  been  sent  to  some 
«    ■  LcoiiQty  where  such  feelings  do  not  exist. 
r\    Tbe  order  of  the  circuit  court  Is  reversed, 
^    and  tbecauselsremanded,  with  directions 
to  grant  the  application. 


fsa 


Hu.NTEB  V.  Maanum. 
(Supreme  Court  of  lF<«coTi«in.    Feb.  8, 189L) 

KOBTSAeiS— CONITBUOnON  OF  COSTR/LCT— UK- 

i^yrrui,  DsTAnraR. 

1.  Defendant  conveyed  land  to  plaintiff  as 
aecnrity  for  a  debt,  under  an  agreement  that  he 
was  to  remain  in  poesession  for  a  oeitaia  time, 
during  which  he  might  pay  the  debt  and  receive 
a  reconveyance.  If  he  should  sell  the  land,  he 
was  to  pay  the  debt  and  keep  the  excess,  and  if 
plaintiff  snoold  sell  it  he  was  to  pay  the  excess 
to  defendant.  Held,  that  the  agreement  amount- 
ed to  a  mortgage,  and  plaintiff  could  not  maintain 
nnlawful  detainer. 

a.  Unless  the  relation  of  landlord  and  tenant 
exista,  an  action  cannot  be  maintained,  under 
Bev.  St.  Wis.  S  SSS8,  which  provides  that  any 
"tenant  or  lessee"  may,  under  certain  ciroam- 
stances,  tie  snmmarlly  dispossessed  by  an  action 
before  a  Justice  of  the  peace. 

Appeal  from  circuit  court.  Grant 
connty. 

It  appears  from  the  record  that  some 
time  prior  to  July  6, 18S0,  the  defendant 
and  wife  conveyed  to  one  McLeod  tbe  60 
acres  uf  land  in  question,  to  secure  the 
psyment  of  f450  and  interest,  and  took 
back  from  him  a  land  contract  providing 


tor  tbe  reconveyance  of  tbe  same  upon 
payment  of  said  debt  and  interest ;  that 
July  5, 1880,  an  arrangement  was  made 
between  the  parties  whereby  the  plaintiO 
paid  tbat  amount  to  McLeod,  and  be 
thereupon  conveyed  tbe  legal  title  of  tbe 
land  to  the  plaintiff,  and  took  up  his  land 
contract,  and  the  plaintiff  thereupon 
gave  to  the  defendant  a  written  land  con- 
tract, whereby  he  agreed  to  convey  tbe 
land  to  him  on  payment  of  the  $450  in  five 
equal  annual  installments,  with  interest 
at  10  per  cent,  per  annum ;  that  the  defend- 
ant never  paid  anything  on  tbe  principal, 
and  only  a  portion  of  tbe  interest ;  tbat 
the  plaintiff  threatened  tbe  defendant  with 
a  foreclosure  of  tbe  land  contract;  tbat 
October  16, 1886,  the  plaintifl  and  defend- 
ant met  at  tbe  office  of  Watson,  and  made 
an  arrangement  in  reference  to  tbe  land, 
and  the  payment  thei-efor,  tbe  terms  of 
which  are,  to  some  extent,  in  dispute; 
but  it  is  conceded  that,  as  a  part  of  tbat 
arrangement,  tbe  defendant  and  wife  gave 
to  tbe  plaintiff  a  quitclaim  deed  of  the 
land  In  controversy,  but  were  to  have  tbe 
privilege  of  remaining  in  possession  of  the 
premises  until  December  16,  1S87,  and  in 
tbe  mean  time  he  wasat  liberty  to  pay  tbe 
amount  due  on  the  contract,  and,  in  case 
he  did  so,  he  was  to  have  a  reconveyance 
of  the  land,  bnt  he  made  no  such  pay- 
ment; that  April  28,  1888,  tbe  plaintiff 
gave  to  the  defendant  tbe  usual  written 
notice  to  quit  tbe  premises,  and  June  27, 
1888,  commenced  this  action  of  unlawful 
detainer.  In  Justice's  court;  tbat  the  de- 
tendantanswered  by  a  general  denial,  and 
alleged,  in  effect,  the  tacts  stated  and  the 
arrangement  made  October  16,  1886,  as 
claimed  by  him,  and  claimed  the  right  to 
the  possession  of  the  premises  by  virtue 
of  such  arrangement;  that  from  a  Judg- 
ment in  favor  of  tbe  plaintiff  in  tbe  Jus- 
tice's court  tbe  defendant  appealed  to  tbe 
circuit  conrt,  whereupon  the  cause  was 
tried  In  said  last-named  court,  and  at  the 
close  of  tbe  trial  tbe  presiding  Judge,  in 
his  charge  to  the  Jury,  stated  tbe  arrange- 
ment of  October  16,  J886,  as  claimed  by 
the  plaintiff,  and  charged  the  Jury,  in  effect, 
tbat  if  they  so  found  the  arrangement  to 
be  from  the  evidence,  then  their  verdict 
must  be  for  tbe  plaintiff;  tbat  he  also 
charged  the  Jury  as  follows,  to-wit: 
"The  defendant  contends  that  the  ar- 
rangement and  agreem»it  made  in  Mr. 
Watson's  office,  pursuant  to  which  said 
quitclaim  deed  was  made,  was  substan- 
tially this:  That  tbe  defendant  should 
still,  notwithstanding  tbe  deed,  have  an 
interest  in  the  said  land,  with  privilege 
of  selling  it  within  said  period  of  fourteen 
months,  if  be  could  get  more  for  it  than 
what  was  due  to  the  plaintiff  under  said 
contract, and  that  in  such  case  he  should 
have  what  might  be  received  for  tbe  land 
in  excess  of  tbe  plaintiff's  demand;  and 
that,  If  tbe  plaintiD  should  sell  it  during 
said  period  for  an  amount  more  than 
what  was  due  bini,  he  was  to  turn  over 
to  the  defendant  the  excess;  and,  further, 
that  if  within  said  period  of  fourteen 
months  tbe  defendant  should  pay  to  the 
plaintiff  tbe  amount  due  upon  said  con- 
tract, tbe  latter  should  make  to  him,  the 
defendant,  a  deed  of  said  land.    If    the 
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Jury  And  tbat  what,  as  atoresaM,  the 
defendant  contends  to  have  been  tbe  ar- 
rangement at  tbe  time  Haid  quitclaim  deed 
was  made.  Is  supported  by  the  prepon- 
derance of  tbe  testimony,  their  verdict 
should  be  tor  tbe  defendant ;  aa,  if  such 
was  the  agreement  under  which  tbe  de- 
fendant continued  to  bold  tbe  possession 
of  tbe  said  land.  It  gave  him  such  an  In- 
terest in  It  tbat  he  could  not  be  removed 
from  its  possession  as  a  tenant  holding 
over  after  tbe  expiration  of  bis  lease, 
which  Is  the  claim  made  by  the  plaintiff 
in  this  case. "  Tbat  thereupon  tbe  jury  re- 
turned a  verdict  in  favor  of  tbe  defendant; 
and  from  tbe  judgment  entered  thereon 
tbe  plaintiff  brings  this  appeal. 

E.  M.  Lowry  and  W.  E.  Carter,  for  ap- 
pellant. Buabnell  &  Watklns,  for  respond- 
ent. 

Cassodat,  J.,  {nfter  stating  the  facta  as 
above.)  For  the  purposes  of  this  appeal 
we  shall  assume  that  the  plaintiff's  ex- 
ception to  the  portion  of  tbe  charge 
quoted  in  the  foregoing  statement  was 
taken  In  time.  The  verdict  for  tbe  defend- 
ant resolved  all  disputed  questions  uf  fact 
In  bis  favor,  and  against  the  plaintiff. 
Tbe  effect  of  that  verdict  is  therefore  tbat 
tbe  facts  were  not  as  contended  by  tbe 
plaintiff,  but  were  as  contended  by  tbe 
defendant.  From  a  carefnl  reading  of  the 
printed  case,  we  are  forced  to  bold  that 
there  is  sufficient  evidence  to  support  the 
verdict.  The  question,  therefore,  recurs 
whether  tbe  facts  so  submitted  to  and 
found  by  the  jury  authorize  the  mainte- 
nance of  this  action  of  unlawful  detainer. 
There  is  no  claim  that  the  facts  bring  the 
case  within  the  remedy  given  by  section 
8859,  Rev.  St.  Tbe  contention  is,  how- 
ever, that  they  do  bring  the  case  within 
the  provisions  of  section  8358,  Id.i  This 
court  has  repeatedly  held  that  such  an  ac- 
tion cannot  be  maintained  under  tbat  sec- 
tion unless  tbe  conventional  relation  of 
landlord  and  tenant  exists  at  the  time  be- 
tween the  plaintiff  and  the  defendant. 
Duel  V.  Buel.  7e  Wis.  418,  45  N.  W.  Rep. 
824;  Lumber  Co.  v.  Phllbrook,  (Wis.)  47 
N.  W.  Rep.  188,  and  cases  cited  in  the 
opinions.  Such  an  action  Is  a  summary 
remed.v  given  by  statute,  but  was  never 
intended  as  a  substitute  for  ejectment  or 
a  bill  Inequity.  "A justice  of  the  peace 
has  no  jurisdiction  to  try  the  title  to 
land.  But  tbe  facts  apon  which  the  right 
of  removal  is  based  maybe  put  in  issue  by 
the  answer,  and  tbe  issue  so  raised  may 
be  tried  and  determined  in  a  justice's 
court.  •  •  •  Even  where  the  facts  show 
that  tbe  defendant  has  an  Interest  in  the 
premises,  which  can  only  be  fully  protect- 
ed In  a  court  of  equity,  yet,  if  they  are 
such  as  to  disprove  the  conventional  rela- 
tion of  landlord  and  tenant,  they  will  be 
sufficient  to  defeat  such  action  of  unlawful 
detainer."  76  Wis.  416,  417,  45  N.  W.  Rep. 
326.  Tbe  qnestlon  to  be  determined,  there- 
fore, is  whether  the  facts  found  by  the 
jury.  In  the  portion  of  tbe  charge  quoted 

'  Section  8868  provides  that  any  "tenant  or  les- 
see, "  under  the  circumstances  thereinafter  stated, 
may  be  summarily  dispossessed  by  action  before 
a  iustice  ot  the  seacfb 


in  tbe  foregoing  statement,  -v 
to  create  tbe  conventional  rela 
lord  and  tenant  betwe^  the  i 
tbe  defendant.  Sucb  facts  ^ 
effect  tbat  tbe  quitclaim  deed 
to  the  plaintiff  by  the  defendu 
In  pursuance  of  an  arrant 
agreement  that  tbe  defendan 
tain  an  interest  in  the  laud  wit 
lege  of  selling  tbe  same,  with 
named,  for  a  price  exceeding;  t 
due  on  the  contract,  and,  in  cs 
sale,  retain  such  excess ;  that, 
plaintiff  should  sell  during  s 
for  an  amount  more  than  bis  d 
should  turn  sucb  excess  over  to 
ant;  tbat  if  the  defendant  paid  t 
due  on  tbe  contract  daring:  s( 
then  tbe  plaintiff  should  rec 
land  to  tbe  defendan  t.  In  accon 
numerous  adjudications  of  t 
we  must  hold  that  tbe  agree 
found  left  In  the  defendant  ai 
redemption  in  tbe  land,  and  of 
proved  the  conventional  relatii 
lord  and  tenant.  A  few  of  these 
are  cited.  Starks  v.  Redfleld,  G 
9  N.  W.  Rep.  168;  Rockwell  v.  t 
57  Wis.  410, 15  N.  W.  Bep.  894;  £ 
Le  aair,66  Wis.  679,  29  N.  W.  Re\ 
and  cases  cited  in  the  opinions, 
tended, in  effect,  that  tbe  absenci 
arrangement  of  any  express 
agreement  on  the  part  of  tbe 
to  repay  the  money  barred  him 
ulty  of  redemption  in  tbe  yremi 
tbat  fact  is  not  always  cone] 
shown  by  numerous  autboritlc 
cases  cited.  Once  a  mortgage,  i 
mortgage.  Is  tbe  rule  generally  r 
in  the  cases.  Id.  When  tbe  i 
circumstances  of  the  transac 
equivocal,  tbe  question  whether 
tutes  a  pledge,  security,  mortgi 
conditional  sale  is  one  of  intern 
Whenever  the  relation  of  debtor . 
Itor  is  created  by  the  transactloi 
viously  existed,  and  by  express  i 
or  fair  implication  continues,  and 
session  is  retained  by  tbe  grat 
transaction  Is  usually  held  to  be  ', 
security,  or  mortgage,  especiall; 
value  of  the  property  conveyed  1 
erably  in  excess  of  tbe  price  allov 
But  tbe  cases  cited  bo  fully  dls 
questions  here  Involved  as  to 
nothing  additional  in  this  opinio 
enough  to  sa.v  that  tbe  facts  foui 
tived  tbeexistenceof  theconventla 
tion  of  landlord  and  tenant  bet^ 
parties.  Buel  v.  Buel,  supra;  Lui 
V.  Phllbrook,  supra.  The  jadgs 
the  circuit  court  is  affirmed. 


Fatt  v.  Fatt. 
{Supreme  Court  of  WUcoMln.   Feb. ; 
CHAMas  or  VssDB— Fbbtodici  or  Jt 

1.  In  a  suit  for  divorce  defendant  api 
a  change  of  venue,  and  filed  his  affidavit 
udice  of  the  judge,  in  accordance  with 
Wis.  i  2625,  providing  that  the  court 
change  the  place  of  trial  on  application 
party  who  shall  file  his  affldavit  of  pi 
An  order  was  entered  denTlng  the  app' 
and  teoitinK  that  the  affldarit  had  been 
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fore  adjournment  of  the  term,  and  that  botb  par- 
ties had  been  heard  on  it  Held,  that  the  papers 
on  their  face  showed  that  the  application  was 
properly  made,  and  defendant's  right  to  a  change 
of  venae  was  absolute. 

8.  In  such  case,  the  court  could  not,  after 
adjournment  and  appeal  talcen  by  defendant, 
modify  the  order  denying  the  application,  as  It 
lost  jurisdiction  by  virtue  of  the  application. 

Appeal  from  Fond  dn  Lac  county  court. 

Bev.  »t.  Wis.  g  2625,  provldefl  tbat  "the 
court  shall  cbangetbe  place  of  trial  of  any 
action  npon  the  application  of  any  party 
thereto  who  ehall  flle  hla  affidavit  that  be 
has  $rood  reason  to  believe,  and  does  be- 
lieve, tbat  he  cannot  bave  a  fair  trial  of 
such  action  on  account  ot  the  prejudice  of 
the  Jndse,  naming  him. " 

This  is  an  action  of  divorce,  commenced 
by  the  service  of  a  summons  and  com- 
plaint. May  8, 1890.  in  the  county  court 
for  Fond  dn  Lac  county.  The  defendant 
served  a  verified  answer.  May  15,  1S80. 
June  17,  1S90,  the  defendant  presented 
and  filed  with  the  clerk  ot  said  court  an 
affidavit  to  the  effect  tbat  be  could  not 
bave  a  fair  trial  in  such  action,  on  account 
of  the  prejudice  of  the  Judge  ot  said  county 
court  before  whom  said  action  was  then 
pending,  and  prayed  tbat  the  venue  there- 
of be  changed  to  the  circuit  court  of  Fond 
du  Lac  county.  Thereupon  an  order  was 
made  in  said  cause,  June  18, 1890,  and  filed 
therein  with  the  clerk  ot  said  court,  June 
26. 1890,  ot  which  the  following  is  a  copy, 
to-wlt:  "In  county  court.  Fond  du  Lac 
county.  Louisa  Fatt  against  Charles 
Fatt.  May  term,  1890.  The  above-named 
defendant  having  on  the  17tb  day  of  June, 
1890,  filed  bis  affidavit  of  prejudice  ot  Hon. 
A.  E.  Rlchter,  the  presiding  Judge  ot  said 
court,  before  tbe  adjournment  ot  said 
term,  that  the  place  ot  trial  of  said  action 
l>e  changed  to  the  circuit  court  of  Fond 
da  Lac  county,  un  bearing  Charles  D. 
Smith  In  support  ot  said  application,  and 
C.  S.  Mattesun  in  opposition  thereto,  It  is 
ordered  tbat  such  application  to  change 
the  place  of  trial  of  this  action  is  denied. 
By  tbe  Court.  Dated  June  18tb.  A.  D. 
1890.  A.  E.  RiCHTER,  County  Judge." 
September  4,  IMN),  the  defendant  served  on 
the  plaintiff's  attorney  and  the  clerk  of 
said  county  court  a  notice  of  appeal  In 
writing,  and  which  appeal  was  perfected 
October  3, 1890,  by  the  service  ot  an  under- 
taking with  one  surety,  and  upon  which 
the  plaintiff's  attorney  had  made  tbe  fol- 
lowing indorsement  in  writing,  to-wit: 
"1  hereby  waive  necessity  of  a  second 
surety  on  tbe  within  bond.  Dated  Octo- 
ber 3.1890.  C.  S.  Mattbso.s,  Plaintiff's  At- 
torney,"—and  which  bond  was.  on  the 
same  day,  filed  with  said  clerk.  Upon  an 
order  to  show  cause  procured  by  the 
plaintiff's  attorney,  and  served  on  the  de- 
fendant's attorney,  and  hearing  had,  the 
said  county  court,  on  October  4,  1890, 
made  and  entered  an  order  in  said  action,  in 
effect  modifying  the  said  order  of  June  18, 
1890,  so  as  to  makeit  appear  that  that  order 
was  in  tact  made  without  any  hearing  of 
or  notice  to  tbe  plaintiff's  attorney  by  tbe 
judge  at  chambers,  and  was  never  made 
by  tbe  court. 

Charles  D.  Smith,  tor  appellant.  C.  S. 
MHtteeon,  for  respondent. 


Cabsodat,  J.,  (after  atatiag  the  taeta  aa 
above.)  Tbe  affidavit  for  tbe  chang^e  of 
venue  was  sufficient  In  form  and  sub- 
stance to  give  tbe  defendant  an  absolute 
right  to  tbe  same  under  tbe  statute.  Sec- 
tion 24676,  (c.  261,  Laws  1889,)  and  section 
2625.  Kanb.  &  B.  Ann.  St.  (Bev.  St.  §  2625.) 
If  tbat  application  was  regularly  made, 
it  bad  tbe  eltect  to  oust  the  county  court 
ot  all  further  jurisdiction.    Bines  v.  Boyd, 

7  Wis.  155;  Hewitt   v.  Follett.  51  Wis.  264, 

8  N.  W.  Bep.  177;  Iron  Co.  v.  Crane,  66 
Wis.  569,  20  N.  W.  Bep.  654.  The  order  en- 
tered upon  that  application  purports  to 
have  been  made  by  the  county  court  at 
tbe  May  term  thereof,  and  on  the  bearing 
of  tbe  plaintiff's  attorney  in  opposition 
thereto,  as  well  as  the  defendant's  attor- 
ney In  support  thereof.  Upon  the  face  of 
tbe  papers,  therefore,  the  application  ap- 
pears to  have  been  improperly  denied.  It 
the  court  actually  lost  jurisdiction  by 
virtue  of  such  application,  then  it  did  not 
regain  it  by  reason  of  any  subsequent  pro- 
ceeding In  tbe  case.  Bines  v.  Boyd. supra; 
Bunals  v.  Brown.  11  Wis.  185;  Hewitt 
V.  Follett,  supra.  True,  the  appeal  was 
not  perfected  until  October  8, 18IK),  but  the 
time  for  taking  such  appeal  does  not  ap- 
pear to  have  then  expired.  Tbe  statutes 
fix  a  llml€  to  the  taking  of  such  appeals. 
Section  3089.  Bev.  St.  If  the  plaintitt  de- 
sired to  further  limit  tbe  time  for  taking 
such  appeal  to  30  days  from  tbe  service 
ot  the  prescribed  notice,  then  sbe  should 
have  given  such  notice.  Section  8042,  Bev. 
St.  The  defendant's  knowledge  ot  the 
entry  ot  the  order  did  not  obvinte  the 
necessity  of  serving  such  notice  In  order 
to  so  further  limit  the  time  tor  taking  such 
appeal.  Corwith  v.  Bank.  18  Wis.  560; 
Bosenkrans  v.  Kline.  42  Wis.  558.  Thus  it 
appears  that  the  defendant  bad  tbe  abso- 
lute right  to  appeal  from  the  order  at  the 
time  bis  appeal  was  perfected.  This  being 
so,  we  are  clearly  ot  the  opinion  that  tbe 
county  court  bad  no  authority,  subse- 
quently and  at  tbe  September  term  of  said 
court,  to  so  modify  tbe  order  as  to  make 
it  appear  to  bave  been  made  at  chambers, 
and  without  notice  to,  or  hearing  of,  tbe 
plaintilt'B  counsel.  Steam-Heating  Co.  v. 
Sloteman,  67  Wis.  124,  125,  30  N.  W.  Bep. 
241 ;  Pormann  v.  Frede.  72  Wis.  226.  39  N. 
W.  Bep.  .S85.  Tbe  order  ot  the  county 
court  Is  reversed,  and  the  cause  Is  remand- 
ed, with  direction  to  change  tbe  venue  as 
prayed. 

Babnes  v.  Stact  et  &1. 
(Supreme  Court  of  Wisconsin.   Feb.  24,  1891.) 

CONTBACT — FlBFOUlUNCX  —  BDrnCIENCT  OP  EVI- 
OEKCE — DbFOSITIONB. 

1.  Plaintiff  agreed  to  have  certain  machinery 
ready  for  shipment  within  80  days  from  June 
21st,  and  was  ready  to  ship  it  within  the  specified 
time,  and  so  notified  defendants.  On  July  S4th 
defendants  wrote,  ordering  some  castings,  say- 
ing: "When  all  are  ready  to  ship  let  us  know, 
as  we  want  to  put  on  some  other  machinery. 
Wait,  so  as  to  ship  it  all  together. "  p  ^  macliin 
ery  ordered  had  been  selected  by  do.v..Jant  for 
the  purposes  for  which  they  were  intended,  and 
no  injury  was  caused  by  the  delay.  Held  suiH- 
cient  to  support  a  finding  that  plaintiff  had  per- 
formed his  contract 

3.  It  is  within  the  discretion  of  the  trial 
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court  to  pennlt  deposttloiis  to  be  read  in  rebuttal 
upon  a  point  to  which  both  sides  hare  given  evi- 
dence, and  tbe  fact  that  some  inunaterial  matter 
not  prejudicial  to  the  defeated  part7  is  read  with 
the  rest  is  no  ground  for  reversal. 

Appeal  from  circuit  court,  Waupaca 
county. 

Tbora  &  Guernsey,  for  appellants. 
Hicka,  Pbilllps  A  Klelst,  for  respondent. 

CoLB,  C.  J.  It  iB  claimed  that  It  was  er- 
ror for  the  court  to  allow  the  depositlona 
of  PalKe  and  Ransom  to  be  read  in  rebut- 
tal against  the  defendanta'  objection.  It 
iB  said  tbey  did  not  tend  to  repel  or  dis- 
prove any  fact  or  statement  adduced  on 
the  part  of  the  defendants,  but  were  merely 
'cumulative  evidence  to  that  which  the 
plaintiff  bad  already  given  on  the  openlns 
of  his  cause.  The  material  parts  of  these 
depositions  related  to  the  price  of  the 
castings  and  machine-shop  work  and  the 
size  ot  bull-wheel  gear  in  general  use  in 
saw-mlllB  ot  average  capacity.  These 
points  were  surely  in  issue  under  the  plead- 
ings, and  evidence  relating  to  them  was 
given  on  both  sides.  It  was  a  matter 
within  the'  discretion  of  the  trial  court  to 
allow  the  depositions  to  be  read  as  rebut- 
ting evidence.  The  reading  of  the  Irrelevant 
portions  of  the  depositions  could  not  have 
prejudiced  the  defendants  either  by  dis- 
tracting or  contusing  the  minds  of  the  Jury 
as  to  the  real  questions  to  be  determined 
"We  think  they  were  harmless.  Certainly 
tbey  afford  no  ground  tor  the  reversal  uf 
the  Judgment.  In  the  case  there  were  25 
questions  submitted  for  a  special  verdict. 
We  Inter  from  the  bill  of  exceptions  that 
those  questions  were  submitted  at  the  re- 
quest of  counsel  for  the  respective  parties. 
Some  ot  these  questions  may  relate  to 
points  not  very  material  to  the  proper  de- 
cision of  the  cause,  but  they  were  general- 
ly answered  positively  or  Impliedly  in 
favor  of  the  plaintiff's  contention.  The 
defendants,  by  their  counsel,  moved  to  set 
aside  the  verdict,  and  grant  a  new  trial, 
on  the  ground  that  the  answers  given  by 
the  Jury  to  the  second,  third,  eighth,  ninth, 
tenth,  eleventh,  twelfth, fourteenth,  seven- 
teenth, eighteenth,  nineteenth,  twentieth, 
twenty-third,  and  twenty-flfth  questions 
submitted  were  against  the  evidence.  This 
motion  was  denied,  and  the  ruling  ot  the 
court  in  that  respect  is  the  second  error 
assigned  tor  a  reversal  ot  the  Judgment. 
We  will  say,  generally.  In  regard  to  the 
findings  ot  the  Jury,  that  there  Is  evidence 
in  the  case  to  sustain  each  answer.  This, 
it  appears  to  us,  cannot  be  successfully 
controverted.  The  important  question 
was  whether  the  plaintiff  performed  his 
contract  by  having  his  work  or  materials 
ready  for  shipment  within  theSOdays  from 
the  21st  or  June,  1887.  The  plaintiff  testi- 
fied positively  that  he  was  ready  to  ship 
the  machinery  he  undertook  to  furnish  on 
the  21st  ot  July,  and  so  notified  the  de- 
fendants, and  that  they  answered,  direct- 
ing him  to  bold  the  car  of  machinery  until 
more  machinery  was  ready  for  shipment. 
This  undoubtedly  referred  to  machinery 
which  the  plaintiff  furnished  outside  the 
written  contract,  and  which  was  ordered 
by  the  defendants  from  time  to  time.  The 
correspondence  between  theparties,  which 


was  introduced  in  evidence,  tends  to  show 
that  the  delay  in  the  shipment  of  the  ma- 
chinery was  not  the  fault  of  the  plaintiff. 
In  their  letter  ot  July  24, 1887,  the  defend- 
ants ordered  some  castings,  and  say.  In 
effect :  "  When  all  are  ready  to  ship  let  us 
know,  as  we  want  to  put  on  some  other 
machinery.  Wait,  so  as  to  ship  it  all  to- 
gether." We  Infer  their  object  was  to 
save  freight  by  having  a  car  filled  with 
machinery.  But,  in  view  of  the  testimony , 
It  is  incorrect  to  say  that  the  answer  to 
the  second  question  is  not  supported  by 
the  evidence.  Whether  it  Is  contrary  to 
the  weight  ot  testimony  we  do  not  stop  to 
Inquire.  Itls  sufficient  that  there  is  ample 
evidence  to  sustain  It.  Bo  the  fact  that 
the  plaintiff  furnished  the  machinery  de- 
scribed In  the  written  contract  within  the 
time  specified  must  be  deemed  to  be  con- 
clusively established  by  the  verdict,  which 
must  stand.  The  Jury  also  found  that  the 
plaintiff  did  the  work  to  be  performed  by 
him  under  the  written  contriict  in  a  good, 
workman-like  manner;  that  the  machin- 
ery was  received  by  the  defendants  August 
11, 1887;  and  that  thedefendants  were  not 
delayed  in  the  completion  of  their  mill 
through  any  default  of  the  plaintiff.  (An- 
swer to  tenth,  eleventh,  and  twelfth  ques- 
tions.) Beyond  controversy  there  is  evi- 
dence to  sustain  these  findings  also ;  and 
this  disposes  ot  the  first  counter-claim. 
As  to  the  second  connter-clalm,  that  the 
bull-wheel  which  wasfumished  was  not  of 
adeqoatestrength  and  material  tor  the  use 
intended,  and  that  the  defendants  Buffered 
damages  In  consequence  of  its  breaking, 
the  jury  say  it  was  ot  adequate  strength 
ot  material  tor  the  useintended.  (Answer 
to  the  twenty-third  question.)  There  is 
testimony  from  which  the  jnry  might  have 
found  that  the  defendant  Towle  selected 
the  bnll-wheel  himself,  and,  ot  course,  took 
the  chances  on  its  being  heavy  enough  for 
the  use  Intended,  or  that  It  was  loaded 
too  heavily,  and  that  Ibis  was  the  cause 
of  its  breaking.  But  there  was  testimony 
that  It  was  ot  the  weight  and  sise  In  gen- 
eral use  in  mills  of  average  capacity,  and 
the  jury  found  that  it  was  of  adequate 
strength  of  material.  In  answer  to  the 
twenty-fifth  question  the  Jury  found  gen- 
erally for  the  plnlntitt,  assessing  his  dam- 
ages. The  question  was,  ot  course,  in  the 
nature  of  a  general  verdict,  finding  all  con- 
troverted issues  In  favor  ot  the  plaintitt, 
and  could,  in  the  discretion  ot  the  trial 
court,  be  united  with  the  special  verdict. 
That  practice  Is  frequently  adopted,  and 
we  perceive  no  valid  objection  to  it.  It 
often  obviates  the  necessity  for  another 
trial,  where  the  special  verdict  does  not 
cover  uU  the  issues  urcontroverted  points. 
The  intelligent  counsel  for  the  defendants 
refers  to  the  rule  observed  by  this  court, 
not  to  disturb  the  verdict  ot  a  jnry  where 
there  is  testimony  to  support  it.  But  he 
suggests  that  in  the  present  case  the  ver 
diet  bears  such  indicia  uf  passion,  prej- 
udice, or  gross  ignorance  that  it  does  not 
come  within  the  rule.  We  have  carefully 
examined  the  evidence  as  set  forth  in  the 
bill  of  exceptions,  and  find  nothing  which 
justifies  the  conclusion  that  the  jury  was 
infiuenced  by  any  Improper  motive  in  find- 
ing the  verdict  theydid.    On  the  contrary. 
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the  proceedings  on  tbe  trial  seem  to  bare 
been  regular,  and  there  Is  no  ground  for 
assamlng  that  the  verdict  was  not  tbe  re- 
snlt  of  calm  and  deliberate  consideration 
and  boneat  Judgment.  So  far  as  the  rec- 
ord discloses,  tbe  entire  evidence  was 
weighed  by  tbe  Jury,  and  each  qaestion 
answered  according  to  satisfactory  evi- 
dence. Tbe  testimony  on  some  material 
points  was  conflicting,  but  It  Is  impossible 
to  say  that  tbe  facts  were  not  properly 
determined,  or  that  tbe  verdict  was  not 
honest,  and  In  accord  with  a  conscientions 
and  intelligent  Judgment.  On  tbe  whole 
record,  we  see  no  sufflcient  reason  tor  dis- 
turbing the  Judgment,  and  It  is  therefore 
affirmed.  Tbe  Judgment  of  tbe  circuit 
court  la  affirmed. 


In  re  Meter,  (two   cases.)    Jewell  ▼. 

Sherman.   Saue  y.  First  Nat.  Bank  of 

Fond  du  Lac. 

[Supreme  Court  of  WUconsin.  Feb.  8, 18B1.) 
AasiemaisT  fob  BK^vtn  or  Cbkdiiobs  —  Faoor 
or  Claim. 
Where  both  the  maker  and  Indorser  of  a 
note  assign  tor  the  benefit  of  their  creditors, 
after  the  note  lias  become  dne,  and  the  Indorser 
has  been  charged  with  its  payment,  tbe  holder 
may  prove  his  claim  against  the  estate  of  each 
severally  for  the  tall  amount  dne. 

Appeal  from  circuit  court,  Fond  dn  Lac 
county. 

Hooper  A  Hooper,  lor  appellant.  Geo. 
D.  Vaa  Dyke,  C.  E.  Shepard,  and  Ryan  & 
MertoB.  tor  respondent  Sherman.  E.  8. 
Bragif,  for  respondent  First  Nat.  Bank. 

Tatlor.  J.  In  tbe  above-entitled  ac- 
tions tbe  assignee  has  appealed  from  an 
order  made  in  each  of  said  cases  apon  the 
proof  of  tbe  several  claims  of  tbe  respond- 
ents against  the  estates  in  tbe  bands  of 
tbe  said  assignee.  The  claim  in  each  case 
is  made  apon  a  promissory  note  held  by 
tbe  respondent.  Tbe  notes  were  made  by 
tbe  Fond  du  Lac  Furniture  Company,  a 
corporation  doing  business  in  Fond  du 
Lac,  and  were  Indorsed  by  said  Charles  J.  L. 
Meyer  personally.  The  notes  remain  un- 
paid,'and  tbe  holders  of  tbe  notes  have 
taken  tbe  proper  steps  to  charge  said 
Meyer  as  indorser  of  tbe  same.  After  said 
notes  became  due,  and  after  said  indorser 
bad  been  duly  charged  as  tbe  indorser  up- 
on eacb.  both  the  furniture  company  aud 
Meyer  became  insolvent,  and  each  made  an 
assignment  under  tbe  statute,  and  in  each 
case  an  assignee  was  duly  appointed  and 
qualified.  The  respective  holders  of  said 
notes  proved  their  claims  for  tbe  whole 
amount  of  tbe  notes  against  tbe  estate  of 
tbe  furniture  company.  To  this  no  objec- 
tion was  made.  Tbey  then  severally 
offered  to  prove,  and  tbe  court  permitted 
tbem  to  prove,  their  claims  for  tbe  whole 
amount  of  said  notes  against  tbe  estate 
of  Charles  J.  L.  Meyer.  To  this  the  assignee 
of  tbe  estate  of  Meyer  objects,  aud  insists 
that  tbe  proofs  of  the  claim  against  the 
estate  of  Meyer  should  not  be  for  tbe 
whole  amount  due  on  tbe  notes,  but 
sboald  be  proved  conditionally,  and  that 
the  claim,  proved  and  entitled  to  a  divi- 
dend in  the  Meyer  estate,  should,  before  a 


distribution  of  said  estate,  be  reduced  by 
the  full  amount  of  any  dividend  or  divi- 
dends wbich  may  be  received,  or  which 
the  claimants  may  be  entitled  to  receive, 
on  said  notes  from  the  estate  of  tbe  furni- 
ture company.  In  other  words,  that  the 
claim  proved  in  the  Meyer  estate, 'upon 
which  the  holders  of  tbe  notes  should  re- 
ceive a  dividend  from  tbe  estate,  should  be 
first  reduced  by  the  full  amount  of  divi- 
dends received  from,  or  which  the  claim- 
ants may  become  entitled  to  receive  from, 
tbe  furniture  company.  The  learned  cir- 
cuit court  rejected  this  claim  on  the  part 
of  the  assignee,  to  have  the  amount  of  tbe 
claim  against  tbe  Meyer  estate,  upon 
which  a  dividend  In  that  estate  should  be 
calculated,  ultimately  reduced  as  contend- 
ed for  by  tbe  assignee.  This  appeal  Is 
made  for  the  purpose  of  settling  tbe  rights 
of  the  creditors  having  the  claims  above 
stated,  as  well  as  tbe  rights  of  other  cred- 
itors similarly  situated,  in  relation  to  said 
insolvent  estates.  Some  objection  was 
made  as  to  tbe  appealability  of  tbe  orders, 
but  as  most  of  tbe  attorneys  Interested  In 
sustaining  the  ruling  of  the  circuit  judge 
made  no  objection  of  that  kind,  we  shall 
consider  the  appeal  upon  Its  merits. 

Tbe  question  la  this:  can  a  man  who 
holds  a  promissory  note  against  tbe 
maker  and  an  indorser  thereon,  after  tbe 
same  becomes  due,  and  after  tbe  Indorser 
has  been  duly  charged  with  payment  of 
tbe  note,  and  when,  before  any  payment 
has  been  made  thereon  by  either  maker  or 
indorser,  tbe  maker  and  indorser  each 
make  a  voluntary  assignment  for  tbe  ben- 
efit of  their  creditors,  prove  his  claim 
against  the  estate  of  the  maker  and  of  tbe 
indorser  severally  for  the  whole  amount 
due  on  such  note?  Tbe  question  is  so 
well  settled  by  tbe  authorities  that  it  Is 
not  controverted  by  the  learned  counsel 
for  the  appellant  In  this  case.  That  tbe 
holder  of  tbe  note  is  the  creditor  of  eacb 
severally  for  the  whole  amount  due  on  the 
note,  is  uncontroverted,  all  courts  holding 
tbat  be  may  bring  separate  actions  upon 
the  note  against  the  maker  and  indorsers 
for  tbe  whole  amount  due,  aud  have  sev- 
eral judgments  for  tbat  amount,  (Co  wles  v. 
McYlckar,  8  Wis.  725;  Charles  v.  Denis,  43 
Wis.  56;)  and  that  be  may  pursue  his  rem- 
edy upon  such  judgments  until  his  debt  Is 
fully  satisfied,  and  tbat  If  be  can  obtain 
satisfaction  of  such  debt  by  enforcing  the 
judgment  against  tbe  indorsers  alone  be 
may  do  so  without  any  hindrance.  Tbe 
indorser  himself  has  no  right,  in  law  or 
equity,  to  compel  bis  creditor  to  enforce 
payment  for  any  part  of  tbe  Judgment  out 
of  tbe  assets  of  tbe  maker  before  enforcing 
payment  from  him.  I  do  not  understand 
tbe  learned  counsel  for  tbe  appellant  to 
dispute  this  proposition.  If  we  rightly 
understand  his  contention.  It  is  this:  that 
after  both  parties  to  the  note  become  In- 
solvent, and  the  estates  of  eacb  are  trans- 
ferred to  an  assignee,  the  other  cred- 
itors of  the  assignee  of  tbe  Indorser  have, 
in  equity,  the  right  to  insist  tbat  the  hold- 
er shall  first  pursue  his  remedy  against 
the  maker,  and  recover  what  be  can  from 
the  assets  nf  the  maker,  and  tbat  the 
amount  so  recovered  must  be  applied  as 
so  much  paid  on  bis  debt;  and  tbat  as 
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agalnat  the  estate  ot  the  Indoraer,  as  be- 
tween himself  and  the  other  creditore  of 
such  Indorser.be  can  only  have  a  dividend 
upon  the  amount  remaining  unpaid  after 
so  applying  what  has  been  realized  from 
the  estate  ot  the  maker.  Perhaps  the  con- 
tention of  the  learned  counsel  does  not  go 
to  this  extent,  as  be  need  not  upon  the 
facts  of  this  case.  He,  perhaps,  does  not 
Intend  to  Insist  that  the  holder  ot  the  note 
must  pursue  his  remedy  against  the  estate 
ot  the  maker  In  the  hands  of  the  assignee 
before  claiming  a  dividend  for  the  whole 
amount  ot  the  note  against  the  estate  ot 
thelndorser;  but  he  does  contend  that  if 
he  proves  his  claim  against  the  maker, 
and  obtains  a  dividend  against  that  es- 
tate, the  amount  of  such  dividend  must  be 
deducted  from  the  amount  due  on  thenote, 
and  he  can  only  have  a  dividend  upon  the 
amount  of  the  note,  less  the  dividend 
awarded  to  him  from  the  estate  of  the 
maker.  The  contention  is,  in  sbort,  that 
any  dividend  awarded  to  the  holder  from 
the  estate  ot  the  maker  must  be  treated, 
so  tar  as  the  creditors  of  the  Indorser  are 
concerned,  the  same  as  a  payment  made 
on  the  note  by  the  maker  before  the  as- 
signments were  made,  or  before  the  holder 
made  his  proofs  of  claim  against  the  estate 
of  the  Indorser.  Tbelearned  counsel  says : 
"We  all  agree  that  it  the  maker  pays  any 
part  ot  the  sum  due  on  the  note  before  the 
assignments  are  made,  or  even  before  the 
parties  prove  their  claims  against  the  sev- 
eral estates,  the  holder  can  only  prove  in 
either  estate  for  the  amount  remaining 
unpaid  on  said  note,  and  consequently  can 
only  have  a  dividend  In  either  on  the  sum 
remaining  unpaid. "  And  he  asks  why  be 
should  have  a  dividend  on  the  whole 
amount  especially  against  the  other  cred- 
itors otthe  indorser,  becausesuch  payment 
is  obtained  from  the  estate  of  the  maker 
after  the  proofs  ot  claim  are  made  against 
that  estate.  The  learned  counsel  tor  the 
appellant  admits  that  the  distinction  he 
suggests  has  been  made  by  most  of  the 
courts  In  this  country  and  In  England, 
where  some  different  rule  has  not  been  es- 
tablished by  statute  law,  and  that  the 
great  weight  of  authority  is  against  the 
rnlp  he  contends  for;  but,  as  be  says,  it  is 
a  new  question  in  this  court,  and  if  there 
be  no  good  sense  or  reason  for  the  rule, 
we  ought  to  repudiate  it  and  establish 
the  rule  he  contends  tor.  It  it  be  as  the 
learned  counsel  contends,  that  there  is  no 
sense  or  reason  tor  the  rule,  we  ought  not, 
perhaps,  to  follow  it.  But  before  we  de- 
termine that  the  rule  is  not  founded  on 
reason  or  good  sense,  we  must  give  due 
weight  to  the  fact  that  the  most  learned 
Judges  and  courts,  in  tbls  country  and  in 
England,  have  established  the  rule,  and 
they  insist  that  it  is  founded  on  right,  rea,- 
son,  gond  sense,  and  upon  well^establlsbed 
principles  ot  equity.  It  certainly  becomes 
us  to  give  due  weight  to  the  opinions  of 
these  learned  Judges  and  courts,  and  to  be 
absolutely  satisfied  that  they  have  for  so 
many  years  been  violating  reason  and 
good  sense,  before  we  determine  to  set 
aside  their  reasoning,  and  establish  a  new 
rule  which,  In  our  opinion,  is  based  on 
good  sense  and  sound  logic.  The  follow- 
ing list  of  authorities,  with  many  others 


not  cited,  sustain  the  raling  of  the  circuit 
Judge  that  the  bolder  of  a  note  may  prove 
his  claim  for  the  whole  amount  due  on  it 
at  the  time  the  claim  is  proved  against 
the  estate  ot  the  Indorser,  and  that  the 
tact  that  the  holder  may  have  also  proved 
his  claim  against  the  maker,  and  that  be 
may  be  entitled  to  or  bas  received  a  divi- 
dend from  the  estate  ot  the  maker  after 
such  pi-oof  against  the  Indorser  does  not 
affect  bis  right  to  receive  a  dividend 
against  that  estate  upon  the  full  amount 
of  bis  original  claim:  In  re  Bates,  118 
III.  624,  9  N.  E.  Rep.  257;  Morrison  v. 
Kurtz,  16  111.  193;  Sweet  v.  Redhead, 76  HI. 
374;  Brown  v.  Cozard,  68  111.  178;  Flndlay 
V.  Hosmer,  2  Cocn.  850;  West  v.  Bank,  19 
Vt.  403;  Morris  v.  Olwlne,  22  Pa.  St.  441; 
Miller's  Estate,  82  Fa.  St.  113;  Graeff's  Ap- 
peal, 79  Pa.  St.  146;  Patten's  Appeal,  45 
Pa.  St.  161;  Bank  v.  Patterson,  78  Ky. 
291;  Brown  v.  Bank,  79  N.  C.  244;  Moses 
V.  Ranlet,  2  N.  B.  488;  Walker  v.  Baxter,' 
26  Vt.  710;  In  re  Souther,  (Ex  parte  Tal- 
cott,)  2  Low.  320;  Allen  v.  Danielsou,  15 
R.  I.  480,  8  Atl.  Rep.  705;  Sohier  v.  Loring, 
6  Cusb.  637;  Fuller  r.  Hooper,  8  Gray.  384; 
People  V.  E.  Remington  &  Sons,  121  N.  Y. 
828,  24  N.  E.  Rep.  793;  1  Story,  Eq.  Jur. 
§  640;  Jones,  Pledges,  §  687;  Bank  v. 
Byles,  (Mich.)  84  N.  W.  Rep.  702;  Sheld. 
Subr.  §182;  In  re  Hobson,  (Iowa,)  46  N. 
W.  Rep.  1095;  Allen  v.  Herrick,  15  Gray, 
275-289;  Blake  v.  Ames,  8  Allen,  318;  Bank 
V.  Porter,  122  Mass.  308 ;  In  re  Hicks.  19  N. 
B.  R.  299;  In  re  Hamilton,  1  Fed.  Rep.  800; 
Ex  parte  Talcott,  9  N.  B.  R.  602;  In  re 
Baxter,  18  N.  B.  R.  497;  Lewis  v.  U.  8.,  92 
U.S.  618;  Everteon  v.  Booth,  19  Johns. 
486.  English  cases  In  chancery:  Kellock's 
Case,  L.  R.  3  Ch.  769;  Greenwood  v.  Tay- 
lor, 1  Rubs.  &  M.  185;  Mason  v.  Bogg,  2 
Mylne  &  C.  448. 

As  said  above,  the  learned  coansel  for 
the  appellant  does  not  claim  that  the  In- 
dorser can  enforce  the  rule  contended  for 
by  him,  tor  his  own  benefit,  as  that  would 
be  in  direct  conflict  with  the  rule,  which  is 
admitted  by  all  parties,  that  the  holder 
ot  the  note  may  at  bis  option  enforce  his 
remedy  against  both  or  either  debtor  for 
the  whole  amount  of  bis  claim  uptll  be 
obtains  full  satisfaction  therefor.  See 
Story,  Eq.  Jur.  §  640,  and  cases  cited.  The 
claim  is  proved  in  favor  of  the  creditors 
of  the  Indorser,  and  the  connsel  claims  to 
invoke,  In  favor  of  bis  other  creditors,  the 
rule  which,  under  certain  circumstances, 
•will  compel  a  creditor  having  security  for 
bis  debt  upon  two  or  morecollateral  secu- 
rities in  favor  ot  a  creditor  of  the  same 
debtor  having  security  on  only  one  of 
such  collaterals  to  exhaust  his  remedy,  in 
the  first  place,  against  the  collaterals,  up- 
on which  the  other  creditor  has  no  secu- 
rity. Id.  §§  683-«86.  But  courts  do  not 
apply  this  rule  when  its  enforcement  will 
be  a  detriment  to  the  party  having  the 
double  security,  and  we  do  not  think  the 
rule  bas  ever  been  enforced  when  the 
double  security  which  the  one  creditor 
holds  (not  held  by  the  other)  is  sim- 
ply the  personal  responsibility  ot  a  third 
person,  who  is  debtor  for  the  amount 
of  the  same  claim.  Id.  §§  642,  643.  Judge 
Stouy  says:  "But  although  courts  of 
equity    Tvill    thus    administer    relief    to 
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both  partleci  In  casea  of  double  funds, 
which  are  eubject  to  the  same  dobt,  and 
will  in  favor  of  sareties  marshal  the  secu- 
rities for  their  benefit,  yet  this  will  be  so 
done  in  cases  where  no  injustice  is  done  to 
the  common  debtor,  for  then  other  equi- 
ties may  intervene.  And  the  interposi- 
tion always  supposes  that  the  parties 
seelcing  aid  are  creditors  of  the  same  com- 
mon debtor;  for,  it  they  are  not,  they  are 
not  entitled  to  have  the  funds  marshaled 
In  order  to  leave  a  larger  dividend  out  of 
one  fund  for  those  who  can  claim  only 
agalnat  that.  This  principle  may  be  easi- 
ly illustrated  by  supposing  the  case  of  a 
Joint  debt  due  to  one  creditor  by  two  per- 
sons, and  a  several  debt  due  by  one  of 
them  to  another  creditor.  In  such  a  case, 
If  the  Joint  creditor  obtains  a  Judgment 
against  the  joint  debtors,  and  the  several 
creditor  obtains  a  subsequent  Judgment 
against  his  own  several  debtor,  a  court  of 
equity  will  not  compel  the  Jointcreditorto 
resort  to  the  funds  of  one  of  the  joint  debt- 
ors so  as  to  leave  the  second  judgment  in 
full  force  against  the  funds  of  the  other 
several  debtor.  At  least  it  will  not  do  so 
unless  it  should  appear  that  the  debt, 
though  joint  in  form,  ought  to  be  paid  by 
one  of  the  debtors  only,  or  there  should 
be  some  other  supervening  equity."  Ex 
parte  Kendall,  17  Ves.  520;  Dorr  v.  Shaw, 
4  Johns.  Ch.  19.  In  the  case  of  Ex  parte 
Kendall,  Lord  Eliion  says:  "But  it  was 
never  said  that  If  I  have  a  demand 
against  A.  and  B.  a  creditor  of  B.  shall 
compel  me  to  go  against  A.  without 
more.  •  •  •  If  1  have  a  demand  against 
both,  the  creditors  of  B.  have  no  right 
to  compel  me  to  seek  payment  from  A., 
If  not  founded  on  some  equity  giving  B. 
the  right,  (or  his  own  sake,  to  compel 
me  to  seek  payment  from  A.  *  *  *  It 
must  be  established  that  it  is  Just  and 
equitable  that  A.  ought  to  pay  in  the  first 
instance,  or  there  is  no  equity  to  compel 
a  man  to  go  against  A.,  who  haM  a  resort 
to  both  fnnds. "  In  the  case  at  bar,  tberfi- 
fore,  the  other  creditors  of  Meyer  have  no 
larger  eqoities  against  the  creditors  of 
Meyer  and  the  furniture  company  than 
Meyer  himself  has  or  woald;havelf  he  were 
prosecating  this  appeal.  It  is  admitted 
that  If  the  debtors,  Meyer  and  the  furni- 
ture company,  were  not  insolvent,  or  if 
they  bad  not  made  assignments,  the  com- 
mon creditor  might  prosecute  his  claim 
against  either  or  both  to  Judgment  and 
satisfaction,  and  that  a  court  of  equity 
would  not  Interfere  to  prevent  such  a  re- 
sult. Certainly  It  would  not  interfere  to 
prevent  a  satisfaction  of  the  entire  claim 
if  either  or  both  parties  had  sufficient  as- 
sets to  satisfy  the  same.  Why,  then, 
should  a  court  of  equity  interfere  to  pre- 
vent the  satisfaction  of  the  common  cred- 
itor's debt  out  of  tbecstatesof  his  debtors 
in  the  bands  of  their  respective  assignees  if 
the  dividends  upon  the  whole  amount  of 
such  claim  proved  against  each  estate 
will  produce  such  satisfaction?  or  why  is 
his  debt  against  the  indorser  any  less 
sacred  than  the  claim  against  the  maker? 
It  may  have  been,  and  In  the  case  at  bar 
It  is  probable,  that  the  common  creditor 
relied  fully  as  much  upon  the  credit  of  the 
indorser  as  he  did  upon  that  of  the  furni- 


ture company  when  discounting  the  notes 
which  constitute  his  claim.  Why,  then, 
should  a  court  of  equity  interfere  in  a  way 
which  would  result  in  giving  the  common 
creditor  less  than  his  proportionate  share 
ot  both  estates  upon  the  basis  of  a  debt 
due  from  each  insolvent  to  the  full 
amount  of  his  claim  ?  Under  the  rule  con- 
tended for  by  the  learned  counsel  for  the 
appellant.  It  each  estate  would  pay  a  div- 
idend upon  all  the  debts  proved  against 
it  of  6U  per  cent.,  the  common  debtor 
would  get  but  75  cents  on  the  dollar,  and 
if  the  rule  established  by  the  circuit  court 
prevails  he  would  get  his  pay  in  full.  But 
the  learned  connsel  for  the  appellant  asks 
why  a  party  should  have  a  dividend  upon 
money  he  has  in  his  own  pocket.  The  an- 
swer which  Is  given  to  this,  in  most  of  the 
cases.  Is  that  the  sums  upon  which  the 
parties  are  entitled  to  dividends  are  the 
sums  due  them  from  the  estateat  the  time 
of  their  making  the  proofs  ot  their  claims. 
It  cannot  be  said  that  the  money  he  after- 
wards receives  from  the  estate  ot  the 
maker  is  money  paid  to  him  on  his  claim 
against  the  indorser,  so  as  to  affect  bis 
right  to  a  dividend  upon  the  full  amount 
doe  from  tbe  Indorser  at  the  time  he 
proved  bis  claim  against  him,  so  long  as  a 
dividend  upon  his  full  claim  against  the 
estate  ot  the  indorser,  added  to  the  divl 
deud  from  the  estate  of  tbe  maker,  will 
not  more  than  pay  his  debt  In  full.  When 
the  indorser  became  insolvent,  the  claim 
of  the  holder  of  the  note  agaluHt  him,  for 
the  whole  amount  due  thereon,  was  just 
as  legal  and  equitable  as  that  of  the  sole 
creditor  of  such  Indorser;  and  it  would 
seAm  inequitable  that  he  should  not  be 
able  to  share  equally  in  that  estate  upon 
the  basis  of  his  entire  claim  because  he  has 
sought  to  recover  a  part  of  tbe  same  from 
tbe  maker.  So  loug  as  all  tbe  dividends 
in  both  estates  do  not  more  than  pay  his 
debt,  to  apply  the  money  so  received 
from  the  estate  of  the  maker  would  work 
a  benefit  to  the  other  creditors  of  tbe  in- 
dorser and  an  injury  to  the  common  cred- 
itor. It  would  seem  to  be  imposing  too 
great  a  task  upon  us  to  cite  the  multi- 
tude of  cases  in  which  the  ruleot  tbe  court 
below  has  been  acted  upon,  and  vindicate 
their  reason  and  logic  by  quotations  from 
their  decisions,  and  we  content  ourselves 
with  saying  that  in  our  Judgment  the  rule 
is  neither  inequitable  nor  unjust,  and  if 
some  of  tbe  reasons,  in  some  ot  the  multi- 
tude ot  cases  holding  to  tbe  rule,  are  not 
sound  or  logical,  we  think  there  are  abun- 
dant reasons  which  are  sound  and  logical 
sustaining  the  rule.  The  rule  adopted  by 
the  learned  circuit  Judge  seems  to  be  in 
exact  accord  with  the  rule  In  cases  of 
bankruptcy  in  England,  in  all  cases  in 
which  the  creditor  has  only  the  personal 
promise  of  his  several  debtors  for  bis  secu- 
rity. Archibold,  an  eminent  law  writer, 
says:  "  Asat  law, the  holderot  a  bill  may, 
upon  due  notice  of  dishonor,  sue  concur- 
rently and  recover  Judgment  for  the  full 
amount,  and  levy  execution  from  ovei-y 
party  to  the  bill  till  he  have  recovered  the 
sum  due  on  the  bill.  So,  In  bankruptcy, 
he  may  prove  against  every  party,  It  they 
are  all  bankrupts,  or  prove  against  those 
ot  them  who  are  bankrupts,  and  bring  ac- 
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tions  against  the  otbera,  provided  that,  on 
the  whole,  be  do  not  receive  more  than 
twenty  sbilUnga  on  the  pound  npon  the 
whole  amonnt  of  the  bill;  but  it  any  part 
o{  the  bill  has  been  received  by  the  holder 
before  he  has  actually  proved  It  upon  the 
estate  of  a  party,  he  can  prove  only  (or 
the  residue,  and,  where  a  bill  has  been 
proved  or  claimed  on  another's  estate, 
and  a  dividend  reserved  on  such  proof  or 
claim,  thoagh  not  paid,  it  must  be  deduct- 
ed." 1  Archb.  Bankr.  (by  Griffith  & 
Holmes,)  p.  608,  e.  10,  S  4.  The  dividends 
spoken  of  in  the  last  part  of  the  question 
are  evidently  dividends  which  have  been 
declared  and  reserved  on  the  other  estate 
before  the  proofs  are  made  by  the  holder 
against  the  other  bankrupt  estate.  In 
such  case,  the  dividend  having  been  de- 
clared and  reserved  for  tbe  benefit  of  the 
bolder,  it  is  equivalent  to  a  part  pay- 
ment of  the  original  debt,  and  tbe  owner 
of  the  debt  cannot  consistently  or  truth- 
fully claim  that  bis  debt  has  not  been  re- 
duced by  tbe  amount  of  such  dividend. 
At  the  time  the  proof  of  claim  is  made,  it 
the  whole  debt  be  due  and  unpaid,  it  is 
the  right  of  tbe  party  to  present  and 
prove  bis  claim  against  both  the  estate  of 
the  maker  and  Indorser  for  the  whole 
debt,  and  he  is  entitled  to  claim  that  bis 
debt  shall  share  equally  in  tbe  assets  of 
each  debtor  in  the  proportion  which  his 
claim  bears  to  all  the  otberclaims  against 
the  several  estates ;  and  a  court  of  equity 
will  not  defeat  the  ]ast  claim  of  the  holder 
of  the  note  by  the  application  of  the  divi- 
dends, which  may  afterwards  be  awarded 
to  him  on  the  estate  of  the  maker,  so  as  to 
prevent  him  from  obtaining  bis  equal  and 
Just  share  of  the  estate  of  theindorser,  on- 
less  the  dividends,  awarded  in  both  e«- 
tates,  shall  exceed  the  whole  amonnt  of 
bis  demand ;  and  in  that  case  a  court  of 
equity  would  probably  limit  the  right  of 
the  bolder  against  the  estate  of  the  in- 
dorser to  an  amount  which,  added  to  the 
dividends  against  the  estate  of  the  maker, 
would  pay  the  whole  of  his  demands. 
Such  a  course  would  be  equitable,  and 
woald  work  no  injury  to  the  holder  of 
the  note.  The  orders  appealed  from  are 
aflBrmcd  in  each  case,  and  the  cases  are  re- 
manded for  further  proceedings. 


Lamb  v.  Thompson,  i 
(Supreme  Court  of  Nebraska.    Feb.  24,  1891.) 
Assumpsit— Goods  Sold— Liabilitt  o»  Pmn- 

CIFAI. 

1.  The  plaintiff  broug'ht  suit  in  the  oonnty 
court  against  C.  and  L.  to  recover  the  purchase 
price  of  groods  sold  and  delivered,  where  Judg- 
ment was  recovered  against  L.  alone,  who  took 
an  appeal.  In  the  district  court  the  plaintiff 
filed  his  petition,  based  on  the  same  cause  of  ac- 
tion, and  demanded  judgment  against  L.  alone, 
field,  that  the  issue  was  not  changed. 

3.  When  an  action  is  brought  upon  an  ac- 
count for  goods  sold  and  delivered,  the  burden  of 
proof  is  upon  the  defendant  to  prove  payment 

8.  When  a  party  purchases  goods  on  credit 
in  his  own  name  for  another,  without  disclosing 
the  name  of  the  principal,  the  seller  may  recover 
the  purchase  price  from  the  principal  when  dis- 
covered. 
(Syllabua  by  the  Court) 

'Petition  for  rehearing  pending. 


Error  to  district  coart,  Qage  county; 
Broadt,  Judge. 

Ortega  A  Riaaker,  (or  plaintiff  in  error. 
J.  E.  Cobbeur,  for  defendant  in  error. 

NoRYAL,,  J.  This  suit  was  commenced 
in  the  county  court  of  Ga^e  county  by  the 
defendant  in  error  against  William  Lamb, 
tbe  plaintiff  in  error,  and  one  J.  B.  Chris- 
topher, for  the  sum  of  f26.57,  with  inter- 
est thereon,  on  an  account  for  goods  sold 
and  delivered.  The  court  rendered  judg- 
ment for  the  amount  claimed  in  favor  of 
the  plaintiff  and  against  Lamb,  and  dis- 
missed the  action  as  to  Christopher.  Tbe 
defendant  Lamb  appealed  to  tbe  district 
court.  Tbe  plaintiff  filed  in  the  district 
court  a  petition  demanding  judgment  on 
tbe  same  account  against  Lamb  alono. 
Tbe  defendant  answered  (1)  by  gen- 
eral denial;  (2)  that  the  cause  of  action 
set  forth  In  the  petition  is  not  the  same 
sued  upon  In  the  court  below,  and  that 
the  parties  are  not  the  same  as  in  tbe 
county  court.  A  trial  was  bad  to  tbe 
court,  with  finding  and  judgment  for  the 
plaintiff  for  the  sum  of  )(26.25,  and  costs. 
A  motion  for  a  new  trial  was  overruled, 
and  the  defendant  prosecutes  a  petition  in 
error. 

The  first  point  relied  npon  for  a  reversal 
of  the  judgment  is  that  the  suit  was  not 
tried  upon  the  same  issue  in  the  district 
court  as  in  the  county  court.  It  is  well 
established  that  a  case  is  to  be  tried  in  tbe 
district  court  upon  the  issues  that  were 
presented  in  the  court  from  which  the  ap- 
peal is  taken,  with  the  exception  of  mat* 
tere  arising  after  the  former  trial. 
O'Leary  v.  Iskey,  12  Neb.  186,  10  N.  W. 
Bep.  576;  Baler  v.  Humpall,  16  Neb.  127,  20 
N.  W.  Bep.  108 ;  Fuller  v. Schroeder,  20  Neb. 
631,  81  N.  W.  Bep.  109.  Was  this  rule  vio- 
lated in  tbe  case  at  bar?  The  cause  of  ac- 
tion set  up  in  the  petition  in  the  district 
court  was  the  same  as  declared  upon  in 
the  court  of  origlneJ  jurisdiction.  Tbe  ac- 
tion in  the  appellate  court  was  based  np- 
on the  identical  bill  of  goods  described  in 
tbe  petition  in  the  county  court ;  the  only 
substantial  difference  in  the  petitions  be- 
ing that  no  recovery  was  asked  in  tbe  dis- 
trict court  against  Christopher.  Tbe 
county  court  held  that  Christopher  was 
not  liable.  The  plaintiff  was  doubtless 
satisfied  with  that  finding,  for  be  aban- 
doned the  suit  as  to  him  in  tbe  district 
court.  There  was  no  change  In  tbe  Issue 
tendered  by  the  plaintiff. 

Counsel  next  urges  that  tbe  proof  falls 
to  show  that  the  plaintiff  bad  not  been 
paid  for  tbe  goods.  It  is  sufficient  answer 
to  this  objection  to  remark  that  no  such 
question  was  tendered  by  the  pleadings. 
If  the  defendant  relied  upon  payment  as  a 
defense,  be  should  have  pleaded  it  in  his 
answer.  This  be  failed  to  do.  It  was  for 
him  to  allege  and  prove  payment.  He  did 
neither.  Magenau  v.  Bell,  14  Neb.  8, 14  N. 
W.  Bep.  664;  Tootie  v.  Maben,  21  Neb.  620. 
88  N.  W.  Bep.  264. 

Is  the  judgment  contrary  to  tbe  la  w  and 
tbe  evidence?  The  plaintiff  In  error,  on 
the  18th  day  of  June,  1887,  was  the  owner 
of  a  book  and  stationery  store  in  tbe  city 
of  Beatrice,  and  on  that  day  entered  in- 
to a  written  contract  for  the  sale  of  the 
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same  to  James  B.  Chrtstoptaer  for  the  sum 
of  f4,800.  Of  tblB  Bum,  f 2,600  was  paid  by 
tranoferrliiK  to  Lamb  scbool-land  leases 
for  1,280  acres  of  Colorado  lands,  and  by 
deeding  to  Lamb  80  acres  of  land  situated 
in  Smith  county,  Kan.,  subject  to  a  f  200 
mortgage.  The  remaining  f2,200  the 
contract  provided  should  be  paid  in  two 
equal  annual  payments,  the  same  to  draw 
10  per  cent,  interest  until  paid.  In  accord- 
ance -with  the  terms  and  stipulations  con- 
tained in  the  contract,  Christopher  took 
possession  ot  the  stock,  and  ran  the  store 
in  his  own  name  until  .Tannary  24, 1888, 
when  the  entire  business  was  sold  to  one 
Payne,  who  paid  Christopher  $160  in  cash, 
gave  blm  bis  note  for  $600,  and  executed 
and  delivered  to  Lamb  a  note  secured  by 
a  chattel  mortgage  on  the  stock  for  f  2, 200. 
and  interest  on  the  amount  ot  the  unpaid 
purchase  money  due  from  Christopher  to 
Lamb.  During  the  time  that  Christopher 
carried  on  the  business,  one  Stonebraker, 
who  had  been  a  clerk  fur  Lamb,  had 
charge  of  the  store,  and  bought  goods  in 
Christopher's  name  to  replenish  the  stock. 
Stonebraker,  pursuant  to  instructions 
given  him  by  Christopher,  ordered  the 
goods  for  the  value  ot  which  this  suit  is 
brought.  They  were  billed  and  shipped 
in  Christopher's  name,  and  went  into  the 
store.  The  plaintiff  claims  that  Lamb 
never  in  tact  parted  with  the  title  to  the 
stock  of  goods;  that,  while  the  business 
was  conducted  In  Christopher's  name,  it 
was  for  the  benefit  of  Lamb;  and  that  the 
latter  is  liable  in  this  action  as  an  undis- 
closed principal  for  the  price  ot  the  goods 
sold  by  the  plaintiff.  In  the  written  con- 
tract entered  Into  between  Lamb  and 
Christopher,  the  former  agreed  to  sell  and 
convey  to  the  latter  the  goods  when  Chris- 
topher bad  paid  the  full  consideration. 
The  contract  provided  that  Christopher 
should  take  possession  and  sell  in  the  us- 
nal  course  of  trade  by  retail,  and  that  the 
goods  which  he  should  put  into  the  busi- 
ness to  replenish  the  stock,  before  the  en- 
tire purchase  money  was  paid,  "shall  be- 
long to  and  be  the  property  ot  said  Lamb 
in  lien  ot  the  goods  which  said  Christo- 
pher may  chance  to  sell  as  aforesaid."  The 
stock  was  to  be  insured  in  Lamb's  favor, 
and  he  bad  authority,  whenever  he  deemed 
himself  in  danger  of  losing  the  goods,  to 
at  once  take  possession  of  the  original 
stock,  as  well  as  the  goods  put  in  by 
Christopher,  and  sell  the  same  at  pri- 
vate sale,  and  pay  the  proceeds  to  Chris- 
topher, less  the  unpaid  purchase  price,  in- 
terest, and  expenses  of  sale.  The  contract 
also  contains  this  stipulation :  "  As  soon 
as  the  said  92,200,  with  interest  and  taxes, 
are  tally  paid  by  said  Christopher,  Lamb 
will  convey  said  goods,  as  above  stipu- 
lated ;  butup  to  the  time  when  said  $2,200 
and  interest  and  taxes  are  paid,  the  said 
goods  shall  be  the  property  ot  said  Lamb, 
and  said  goods  shall  be  the  property  of 
said  Lamb  until  he  has  been  entirely  paid 
as  above  provided,  and  has  given  a  bill  of 
sale  in  addition  to  this  contract.  In  the 
•ale  of  such  goods  as  said  Christopher 
may  hereafter  dispose  of  by  retail  as  afore- 
said, it  Is  hereby  understood  that  he  acts 
alone  as  agent  of  said  Lamb,  and  not  as 
owner. "    It  is  obvious  that  Lamb  only 


agreed  to  convey,  and  that  be  never 
parted  with  his  title  tn  the  stock  of  goods. 
Christopher  never  paid  any  part  of  the 
$2,200,  so  as  to  entitle  him  to  a  convey- 
ance. No  bill  of  sale  was  ever  made  by 
Lamb  to  Christopher.  The  proof  shows 
that  It  was  agreed  that  Stonebraker 
should  remain  In  the  store,  and  retain  the 
management,  and  that  he  purchased  the 
goods  for  the  business  after  the  contract 
was  made.  Lamb  repeatedly  told  him  to 
see  that  the  stock  did  not  run  down,  and 
to  keep  as  many  goods  In  the  store  as 
there  were  when  Christopher  took  charge. 
At  one  time  Stonebraker  informed  Lamb 
that  he  was  going  to  quit  work  in  the 
book-store,  and  Lamb  asked  him  to  re- 
main, saying  that  he  should  not  lose  any- 
thing by  it,  and  that  if  he  did  quit  he 
would  take  possession  of  the  store.  There 
is  testimony  tending  to  phow  that 
Lamb  negotlated.with  and  sold  the  stock 
to  Payne,  making  him  a  bill  ot  sale  there- 
for. We  are  satisfied  from  the  proofs 
that,  as  to  the  purchase  of  the  goods 
from  the  defendant  in  error.  Lamb  was 
an  undisclosed  principal.  The  rule  is  al- 
most universal  that,  when  a  party  pur- 
chases goods  on  credit  in  his  own  name  tor 
another  without  disclosing  the  name  of 
the  principal,  the  seller  may  recover  the 
purchase  price  from  the  principal,  when 
discovered.  Story,  Ag.  §  446,  and  cases 
cited  in  note:  Merrill  v.  Kenyon,  48  Conn. 
814;  Wheeler  v.  Beed,  36  111.  81;  Barker  v. 
Garvey,  83  111.  184;  Pope  v.  Dlstining  Co.. 
20  Fed.  Bep.  35;  Hubbard  v.  Tenbrook, 
(Pa.)  16  Atl.  Bep.  817.  The  Judgment  of 
the  district  court  is  affirmed.    The  other 

EsrLER  et  al.  r.  amob. 
{Supreme  Court  of  Nebraska.    Feb.  S4,  1891.) 

Bau  or  DscEDENT's  Iiiin>— Loax  Rscords— 
Proof. 
1.  One  K.,  a  resident  of  Qage  coanty.  died  la 
the  year  1872.  He  was  owing  considerable  sums, 
and  one  T.  was  appointed  administrator  of  his 
estate.  There  was  but  little  personal  estate  ex- 
cept that  granted  to  the  widow,  and  it  became 
neoessary  to  sell  real  estate.  A  petition  was 
thereupon  duly  presented  to  Judge  Gaktt,  who 
made  an  order  to  show  cause  why  license  shoald 
not  be  issued  to  sell  such  real  estate.  This  order 
was  duly  published  in  one  of  the  newspapers  of 
Qage  county.  So  sale  took  place  nnder  this  or- 
der, and  a  second  order  to  show  cause  was  duly 
made  by  the  same  Judge,  and  published  in  the 
same  manner  as  the  first.  Under  this  order  the 
proof  tends  to  show  a  lloense  was  granted  oy  the 
Judge,  a  sale  had,  whloh  was  afterwards  duly 
conJBrmed  by  him,  and  a  deed  made  to  the  pur- 
chaser. Held,  that  sufficient  appeared  by  the  rec 
ord  to  show  a  valid  sale  of  the  real  estate,  and 
that  the  purchaser  thereunder  acquired  the  title 
of  the  decedent  at  his  death. 

9.  Where  papers  in  a  case  have  been  lost,— 
as  the  license  to  sell  real  estate, — ^proof  that  such 
license  or  other  papers  actually  existed  at  the 
time  of  the  sale  may  be  shown  by  parol  or  other 
secondary  evidence. 

(SyUainu  by  the  Court.) 

Appeal  from  dlstrictcourt,Oagecounty; 
Appeloet,  Judge. 

T.  F.  Burkts,  for  appellant.  R.  W.SabIn, 
for  appellees. 

Maxwell,  J.  This  Is  an  action  by  the 
plaintiffs,  as   heirs   of  their  father,  Istuic 
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Keller,  to  remove  the  clond  from  certain 
real  estate  which  they  claim  to  posseBS  as 
said  heirs.  On  the  trial  of  the  cause  in  the 
court  below  the  court  rendered  Judgment 
in  their  favor,  from  which  the  defendant 
appeals  to  this  court.  It  appears  from 
the  record  that  in  the  year  1872  one  Isaac 
Keller,  a  resident  ol  Gage  county,  died  in 
said  county;  that  be  left  a  widow  and 
two  children,— the  plaintiffs  in  this  case; 
that  he  possessed  but  little  personal  prop- 
erty, and  owed  debts  to  a  considerable 
amount;  that  the  claims  were  duly  filed, 
and  allowed  against  the  estate.  The  per- 
sonal estate  consisted  largely  ol  property 
to  which  the  widow  was  entitled,  and  it 
was  nearly  all  delivered  to  her.  After  the 
debts  were  allowed  in  the  probate  court 
application  was  made  to  Judge  Oantt  (or 
license  to  sell  certain  real  estate.  The 
Judge  made  an  order  to  show  cause,  and 
license  apparently  was  issued,  butno  copy 
of  the  same  has  been  found.  It  is  not  ma- 
terial, however,  as  no  sale  took  place  un- 
der the  first  license.  A  second  order  to 
show  cause  was  duly  published,  and  it  is 
claimed  a  license  was  granted.  The  rec- 
ord, however,  falls  to  show  such  license. 
A  sale  by  the  administrator  took  place, 
and  the  land  was  purchased  by  L.  W.  Col- 
by, the  sale  confirmed,  and  a  deed  made  to 
the  purchaser.  The  second  order  for  hear- 
ing is  as  follows:  "In  the  Matter  of  the 
Application  of  Oliver  Townsend,  Adminis- 
trator of  the  Estate  of  Isaac  Keller,  De- 
ceased, to  Sell  Real  Estate.  Application 
having  been  made  to  the  district  court 
of  the  first  Judicial  district  of  Nebraska, 
in  and  for  Gage  county,  by  Oliver  Towns- 
end,  administrator  of  the  estate  of  Isaac 
Keller,  deceased,  late  of  Gage  county, 
Nebraska,  tor  permission  to  sell  certain 
real  estate  situate  in  Gage  Co.,  Neb.,  be- 
longing to  the  said  estate  of  Isaac  Keller, 
deceased,  notice  is  hereby  given  to  all 
persons  interested  in  said  estate  to  appear 
before  me  at  my  oflBce  in  Nebraska  City, 
Neb.,  on  the  4th  day  of  Oct.,  1873,  at  10 
o'clock  A..  M.,  to  show  cause  why  said  ap- 
plication should  not  be  granted.  Ordered 
that  the  above  notice  be  published  in  the 
Beatrice  Expressforslsconsecutlve  weeks. 
Dated  August  2nd,  1873.  Daniel,  Gantt, 
Judge."  There  is  also  the  order  of  con- 
firmation as  follows:  "District  Court 
Journal,  page  420.  Spring  Term,  1875.  In 
the  Matter  of  Application  of  Oliver  Towns- 
end,  Administrator,  to  Sell  Lands.  Now, 
on  this  6th  day  of  May,  A.  D.  1875,  being 
the  third  day  of  the  term,  came  this  cause 
on,  further  to  be  heard  upon  the  motion 
heretofore  filed  by  the  plaintiff  to  confirm 
ttie  sale  of  real  estate  heretofore  made  in 
this  cause,  and,  no  cause  having  been 
shown  why  said  sale  should  not  be  con- 
firmed, and  the  court  having  carefully  ex- 
amined the  proceedings  of  the  adminis- 
trator that  the  said  sale  has  in  all  respects 
been  made  according  to  law,  it  is  therefore 
ordered  and  adjudged  by  the  court  that 
the  sale  of  said  premises,  described  as  fol- 
lows, to-wit,  the  west  %  of  sec.  7,  In  town- 
ship 2  north,  of  range  8  east.  In  Gage  coun- 
ty. Neb.,  containing  320  acres,  be,  and  the 
same  is  hereby,  confirmed  In  every  partic- 
ular, and  the  said  administrator  is  hereby 
ordered  to  make  the  purchaser  a  deed  for 


the  lands  and  tenements  so  sold.  Ordered 
that  court  take  a  recess  nnlll  to-morrow 
morning  at  9  o'clock  a.m.  D.  Gantt, 
Judge."  The  record  also  contains  the 
deed  of  the  administrator  to  the  purchaser 
as  follows:  "Know  all  men  by  these  pres- 
ents, that  I,  Oliver  Townsend,  of  Beatrice, 
Gage  county.  Neb.,  administrator  of  the 
estate  of  Isaac  Keller,  deceased,  late  of 
said  Gage  Co.,  by  authority  of  the  district 
court  of  the  first  Judicial  district  within 
and  for  the  county  of  Gage,  holden  at 
Beatrice  on  the  6th  day  of  May,  A.  D.  1875, 
and  in  consideration  of  $1,011.20  paid  by 
Leonard  W.  Colby,  of  the  county  and 
state  aforesaid,  the  receipt  whereof  la  here- 
by acknowledged,  do  hereby  give,  grant, 
sell,  and  convey  unto  the  said  Leonard 
W.  Colby,  bis  heirs  and  assigns,  a  certain 
tract  of  land  situate  in  Gage  Co.,  state  of 
Nebraska,  and  described  as  follows :  The 
W.  J^  of  sec.  7,  In  township  2  north,  of 
range  8  east,  in  the  county  and  state  afore- 
said; to  have  and  to  hold  the  above- 
§  ranted  premises  to  the  said  Leonard  W. 
olby.his  heirs  and  assigns,  to  his  use  and 
their  use  and  behoof  forever.  And  I  do 
for  myself,  my  heirs,  executors,  and  admin- 
istrators, covenant  with  the  said  Leonard 
W.  Colby,  his  heirs  and  assigns,  that  in 
making  sale  of  the  real  estate  above  de- 
scribed I  am  duly  authorized  by  the  court 
aforesaid ;  that  I  have  complied  with  the 
order  of  said  court  by  taking  the  oath  by 
law  required,  and  by  giving  public  notice 
of  the  Intended  sale  as  therein  directed ; 
and  that  I  have  in  all  things  observed  the 
rules  and  directions  of  law  relating  there- 
to. In  witness  whereof,  I,  the  said  Oliver 
Townsend,  have  hereunto  set  my  hand 
and  seal,  this  eth  day  of  May,  A.  D.  1875. 
Oliver  Townsend,  Administrator.  In 
the  preseuce  of  N.  K.  Griggs,  A.  Petrox.  " 
This  deed  was  duly  acknowledged  and  re- 
corded. 

The  oral  testimony  shows  that  the 
papers  in  the  case  were  prepared  by  Mr. 
Griggs,  an  attorney;  and,  while  he  can- 
not swear  positively  that  he  remembers 
the  license,  he  does  testify  In  effect  that 
there  was  such  license.  Mr.  Colby,  an  at- 
torney, also  testifies  that  before  the  salehci 
examined  the  papers,  which  were  then  fas- 
tened together,  and  compared  them  with 
the  statute,  and  came  to  the  conclusion 
that  the  statutory  requirements  had  been 
observed.  He  has  no  distinct  recollection 
of  the  license,  however;  and  this  fact,  to- 
gether with  the  fact  that  Mr.  Griggs  testi- 
fies that  he  has  no  distinct  recollection  in 
regard  to  the  license,  is  used  as  an  argu- 
ment on  behalf  of  the  appellees  to  show 
that  no  such  license  was  issued.  We  do 
not  so  understand  the  testimony,  how- 
ever. This  testimony  was  taken  many 
years  after  the  occurrences  which  had 
thus  become  somewhat  indistinct  in  the 
memory  of  the  witnesses,  but  that  a  li- 
cense was  actually  issued  Is  as  certain  as 
that  the  sale  took  place.  Let  any  capa- 
ble lawyer  testify  many  years  after  filing 
certain  papers  In  regard  to  papers  filed 
by  him  in  a  case,  and,  unless  there  is 
something  peculiar  in  the  case,  it  in  all 
probability  will  be  Impossible  to  testify  as 
to  particular  papers;  but  he  could  safely 
say  that  he  filed  what  he  deemed  neces- 
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aaiy  at  tbe  time,  and  tbat  principle  ap- 
plhie  to  Bales  ot  real  estate  by  an  adminis- 
trator; that  is,  where  an  administrator's 
sale  bas  taken  place  under  tbe  superTision 
and  orders  oT  a  capable  and  carelul  Jadge. 
and  been  confirmed  by  blm,  and  tbe 
papers  in  tbe  case  are  prepared  by  a  ca- 
pable attorney,  who  years  afterwards  is 
nnable  to  particularise  as  to  certain 
papers,  bat  does  testify,  in  effect,  tbat  be 
did  prepare  all  tbe  necessary  pleadings, 
orders,  etc.,  in  the  case,  it  will  be  pre- 
snmed.  In  tbe  absence  of  fraud,  that  the 
necessary  pleadings,  orders,  etc..  preced- 
ing tbe  order  of  confirmation  were  duly 
prepared  and  filed.  We  have  no  doubt, 
therefore,  that,  had  a  license  been  want- 
ing. It  would  have  readily  been  observed 
by  the  capable  lawyers  who  examined  the 
papers.  In  addition  to  this,  the  well- 
known  careful  habits  of  Judge  Gantt  In 
all  matters  pertaining  to  bis  duties  as 
Judge  render  it  certain  that,  had  not  the 
proper  authority  been  given,  and  tbe  sale 
conducted  in  tbe  mode  required  by  law,  it 
woQld  not  have  been  confirmed.  Indeed, 
we  may  say  that  the  order  of  confirmation 
itseU  is  very  strong.  If  not  conclaslve,  evi- 
dence of  tbe  authority  to  sell,  and  the  cor- 
rectness of  the  sale.  Considerable  stress 
is  laid  on  the  alleged  want  ot  authority 
to  prove  by  parol  tbe  existence  ot  certain 
papers  at  the  time  tbe  sale  took  place, 
and  tbe  confirmation  thereof.  It  certainly 
woald  be  better  in  all  cases  to  require  a 
complete  record  of  all  papers  relating  to 
a  sale  of  real  estate  by  an  administrator. 
This  matter,  however,  is  frequently  neg^ 
lected.  apparently  because  no  one  de- 
sires to  Incur  the  expense  Incident  to  such 
record,  or  because  it  is  considered  unnec- 
essary. It  should,  nevertheless,  be  made 
in  all  cases,  as  there  is  always  danger  of 
the  loss  or  destruction  of  the  papers  them- 
selves.  Where,  however,  a  sale  has  been 
made  In  pursuance  of  lawful  authority, 
the  sale  confirmed,  and  a  deed  made  to 
the  purchaser,  and  the  papers  in  the  case 
are  afterwards  lost,  tbe  facts  may  be 
proved  by  parol  or  other  secondary  evi- 
dence. 

Sufficient  is  shown  In  this  case  to  es- 
tablish the  existence  of  debts  against 
the  estate  and  the  necessity  for  a  sale  of 
real  estate.  The  filing  of  the  petition  and 
other  papers  necessary  to  give  tbe  district 
court  Jurisdiction,  and  a  sale  hud  under 
Its  anttaority,  a  confirmation  thereof,  and 
a  deed  executed  in  pursuance  of  such  sale, 
are  also  proved.  The  fact  that  tbeland  sold 
for  a  low  price  cannot  be  considered.  It  is 
well  to  say,  however,  tbat  it  seems  to 
have  sold  for  a  reasonably  fair  price,  con- 
sidering the  relative  value  of  lands  near 
by.  At  that  time  millions  of  acres  of  land 
within  tbe  state  could  be  obtalined  by  set- 
tlers under  the  United  States  homestead 
and  pre-emption  laws  for  a  mere  trifle, 
and  this  is  well  known  to  have  kept  the 
price  of  wild  lands  at  a  very  low  figure. 
i7pon  tbe  whole  case,  It  is  apparent  that 
the  title  of  the  plaintiffs  was  divested  by 
tbe  sale,  and  that  they  bave  no  interest 
in  tbe  land  Itself.  The  surplus  funds  after 
paying  tbe  debts  ot  the  estate  no  doubt 
have  been  pat  at  interest  awaiting  the 
demand  ot  those  entitled  to  them;  but. 


whether  so  or  not,  it  Is  not  material  in 
this  case.  Tbe  Judgment  of  the  district 
court  is  reversed,  and  the  action  dis- 
missed. Judgment  accordingly.  Tbe 
other  Judges  concur. 


LUDOKN  v.  STATE. 

(Supreme  Court  of  IMwxuko.    Fab.  84,  1891.) 
PBOCIESiyOS  FOB  CoirTKMPT^PsTrrios— Bvi- 

1.  Proceedings  for  contempt,  not  oommltted 
in  the  presence  of  the  court,  are  instituted  by 
filing  an  Information  under  oath,  stating  the  facts 
constituting  the  alleged  oontempt.  Tne  charge 
should  be  stated  in  a  positive  manner,  and  it  Is 
not  sufficient  for  the  affiant  to  allege  that  he  "is 
informed  and  believes"  certain  material  facts. 

2.  Proof  examined,  and  held  not  to  sustain 
the  finding  of  the  court  that  the  plaintiff  in  error 
had  violated  the  order  of  the  court. 

(SvlltUnu  by  the  Court) 

Error  to  district  court,  Lancaster  coun- 
ty ;  Field,  Judge. 

C'has.  O.  WbedoB,  for  plaintiff  In  error. 
O.  81.  Lawbertson,  for  the  State. 

Maxwkll,  J.  On  the  6th  day  of  April. 
1880,  the  St.  Mark's  Evangelical  Lutheran 
Church  of  Lincoln,  Neb.,  brought  an  ac- 
tion in  the  district  court  ot  Lancaster 
county  against  the  Board  of  Church  Ex- 
tension of  the  Oeneral  Synod  of  the  Evan- 
gelical Lutheran  Church  in  the  Dnlted 
States,  Luther  L.  Lipe,  and  Luther  P. 
Ludden,  in  which  the  plaintiff  claimed 
an  interest  in  lot  6,  block  91,  in  the  city 
of  Lincoln, etc.  The  prayer  of  the  petition 
Is  "that  a  receiver  maybe  appointed  to 
take  charge  of  said  premises  pending  this 
litigation,  and  to  receive  and  collect  the 
rents  thereof,  and  hold  the  same  subject 
to  the  order  of  this  court;  that  said  de- 
fendants be  restrained  and  enjoined  from 
entering  upon  said  premises,  and  remov- 
ing said  buUdluKS,  and  from  selling  said 
premises  or  buildings,  and  from  digging 
up  the  earth  on  said  premises,  and 
removing  the  same,  and  from  erecting 
other  buildings  thereon,  or  in  any  wise  in- 
terfering with  said  premises;  that  said 
deed  from  said  defendant  L.  L.  Lipe  to 
said  board  be  declared  null  and  void,  and 
that  said  Lipe  and  the  said  board  be  do 
creed  to  convey  said  premises  to  defend- 
ant, and  defendant  be  decreed  to  be  the 
owner  thereof,  subject  to  the  said  mort- 
gages; that  plaintiff  have  Judgment  for 
all  rents  collected  as  aforesaid,  and  for 
such  other  and  further  relief  as  equity  may 
require."  The  petition  being  duly  veri- 
fied, tbe  Judge  entered  the  following  or 
der:  "Upon  application  of  the  plalntlfl 
lor  an  injunction  upon  Its  petition  duly 
verified,  and  it  being  necessary  that  tbe 
defendants  should  have  notice  of  the  ap- 
plication before  an  injunction  is  granted.  It 
Is  therefore  ordered  that  said  cause  be  set 
for  hearing  on  the  9th  day  of  April,  1890, 
at  3  o'clock  p.  M.,  at  tbe  district  court 
room  in  tbe  city  of  Lincoln,  Neb.,  and  that 
the  plalntitt  be  required  forthwith  to 
notify  tbe  defendants  ot  the  time  and 
place  of  said  hearing,  and  that  until  the 
further  order  of  the  court  a  restraining  or- 
der is  allowed  restraining  the  said  defend- 
ants, tbe  board  of  church  extension  and 
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Luther  P.  Ladden,  from  entering  apon  the 
premises  described  in  the  petition,  to-wlt, 
lot  6,  in  block  91,  in  the  city  of  Lincoln, 
Neb.,  and  from  removing  the  baildlngs 
now  thereon,  or  digging  up  and  removing 
earth  therefrom,  or  erecting  other  build- 
ings thereon,  or  from  selling  said  lot  or 
buildings,  or  In  any  wise  interfering  with 
said  premises,  upon  the  plaintiff  executing 
an  undertaking  in  the  sum  of  f  200,  as  re- 
quired by  law. "  A  copy  of  this  order  was 
served  on  the  board  of  church  extension 
and  Ludden  on  the  7th  day  of  April,  1890. 
On  the  10th  day  of  April,  M.  L.  Easter- 
day  filed  an  affidavit  before  Judge  Field, 
as  follows:  "That  on  the  6th  day  of  April, 
1890,  St.  Mark's  Evangelical  Lutheran 
Church  of  Lincoln,  Neb.,  filed  a  petition  in 
this  court  against  the  Board  of  Church 
Extension  of  the  Qeneral  Synod  of  the 
Evangelical  Lutheran  Church  in  the  United 
States,  Luther  P.  Ludden,  and  Luther  L. 
Lipe.  The  object  of  said  action  is  to  quiet 
the  title  to  lot  6,  in  block  91,  in  the  city 
of  Lincoln,  Neb.,  in  said  plaintiff,  to  cancel 
a  deed  given  by  said  defendant  Luther  L. 
Llpe  to  said  board  of  church  extension, 
and  to  enjoin  said  defendants  from  selling 
said  lot,  or  the  buildings,  or  removing  the 
same  from  said  lot,  or  in  any  wise  Interfer- 
ing with  said  property.  That  on  said  5th 
day  of  April  an  order  was  issued  out  of 
this  court  signed  by  the  Hon.  A.  W.  Fikld, 
Judge  thereof,  and  directed  to  the  said 
board  of  church  extension  and  Luther  L. 
Ludden,  restraining  the  said  defendants 
from  selling  said  lot,  or  the  buildings 
thereon,  or  removing  said  buildings,  or  In 
any  wise  interfering  with  the  same,  until 
the  further  order  of  the  court.  The  hear- 
ing of  said  application  for  an  injunction 
was  fixed  by  the  court  for  2  o'clock  p.  m., 
Wednesday.  April  19, 1890.  That  duo  serv- 
ice of  said  restraining  order  and  notice  of 
said  application  for  an  injunction  was 
made  upon  said  Luther  P.  Ludden  and 
SHld  board  of  church  extension  by  the 
sheriff  of  said  connty,  on  the  5th  day  of 
April,  1890.  That  this  affiant  is  one  of  the 
attorneys  of  record  of  said  plaintiff.  That 
be  is  one  of  the  trustees  of  said  plaintiff, 
and  secretary  of  the  board  of  trustees  of 
plaintiff.  That  on  or  about  the  17th  day 
of  December,  1890,  this  affiant,  as  such  sec- 
retary, received  a  written  notice  that,  at 
a  special  meeting  of  the  board  of  church 
extension,  defendant  In  said  cause,  held 
at  York,  Pa.,  on  October  81,  1889,  among 
other  things,  the  following  resolutions 
were  adopted,  vis.:  'Besolved, 2.  That 
Rev.  L.  P.  Ludden,  under  appointment 
as  missionary  to  Lincoln,  Neb.,  from  the 
board  of  home  missions,  be  hereby  ap- 
pointed the  authorised  agent  of  the  board 
of  church  extension  in  the  interests  of  the 
property  of  the  board,  cor.  M.  &.14th  Sts., 
Lincoln,  Neb.  Resolved,  3.  That  the  offi- 
cers of  St.  Mark's  Ev.  Luth.  Congregation 
of  Lincoln,  Neb.,  are  hereby  requirod  to 
make  settlement  regarding  the  property 
':orner  M.  &  14th  streets,  Lincoln,  Neb.,  to 
Rev.  L.  P.  Ludden,  and  hand  over  to  him  all 
books,  papers,  and  moneys  in  their  pos- 
session belonj^ng  to  the  board  of  church 
extension.'  That  said  notice  was  verified 
under  oath  by  the  secretary  of  said  board, 
and  purported  to  be  a  copy  of  the  resolu- 


tions as  adopted  by  said  board.  That 
affiant  has  had  several  conversations  with 
said  L.  P.  Ludden  since  said  L.  P.  Ludden 
came  to  Lincoln,  Neb.,  and  said  Ludden 
has  always  claimed  to  be  the  agent  and 
representative  of  the  said  board  of  church 
extension  as  to  said  lot  6,  in  block  91,  in 
the  city  of  Lincoln.  Said  Ludden  also  in- 
formed affiant  that  he  had  been  sent  to 
build  a  church  thereon,  and  that  he  (said 
Ludden)  intended  to  build  a  church  upon 
said  lot.  Affiant  further  says  that,  at  the 
time  said  restraining  order  was  Issued  and 
served,  there  were  standing  upon  said  lot 
two  frame  dwelling-houses,  both  of  which 
were  at  said  time  occupied  by  tenants. 
That  upon  the  morning  of  Tuesday, 
April  8, 1890,  affiant  visited  said  lot,  and, 
found  there  at  work,  with  Jack-screws  and 
other  Implements. several  men  to  this  affi- 
ant unknown,  who  were  engaged  in  re- 
moving the  foundation  from  the  north 
one  of  the  houses  upon  said  lot,  and  rais- 
ing said  house.  That  affiant  was  informed 
that  said  men  were  about  to  remove  said 
bouse  from  said  lot.  That  affiant  asked 
who  W8B  directing  said  work.     Was  told 

that  it  was  a  man  named  Owen. 

who  was  pointed  out  to  affiant.  That 
affiant  went  to  said  Owen,  and  asked  him 
who  bad  ordered  the  said  work  to  be  done. 
That  said  Owen  refused  to  give  such  in- 
formation, saying  that  It  was  none  of  affi- 
ant's business.  That  affiant  then  gave 
said  Owen  verbal  notice  not  to  proceed 
any  further  with  said  work.  That  a  suit 
was  pending  in  this  court  regarding  the 
title  to  said  property,  and  that  this  court 
has  issued  a  restraining  older  prohibiting 
any  Interference  with  said  property  or  the 
building  thereon.  Affiant  was  Informed 
afterwards  that  one  W.  C.  Miller  pre- 
tended to  have  purchased  said  building, 
and  was  the  one  who  was  having  the  said 
work  done.  That  affiant,  on  said  8th  day 
of  April,  1890,  called  upon  said  MUler  at 
his  place  of  business  In  said  city  of  Lin- 
coln, and  served  upon  him  a  written  no- 
tice not  to  Interfere  with  or  remove  said 
building  from  said  lot,  and  that  plaintiff 
owned  said  premises,  and  that  a  suit  was 
pending  in  this  court  respecting  said  prem- 
ises. Affiant  also  at  said  time  informed 
said  Miller  that  this  court  had  issued  a  re- 
straining order  in  the  premises.  Said  Miller 
thereupon  informed  affiant  that  he  had  pur- 
chased said  building,  and  paid  and  had 
been  indemnified  by  oneC.  J.  Ernst  against 
any  costs  or  damages  in  the  matter,  and 
that  he  intended  to  remove  the  said  build- 
ing from  said  lot  as  soon  as  be  procured  a 
permit  from  the  mayor  and  city  council. 
Affiant  further  avers  that  on  the  night  of 
Wednesday,  April  9,  1890,  some  person  or 
persons  to  this  affiant  at  this  time  un- 
known went  upon  said  lot  6,  in  defiance 
of  and  contrary  to  the  order  of  this  court 
previously  made,  and  removed  the  said 
house,  and  placed  the  same  in  the  street 
adjacent  to  said  lot,  where  it  now  re- 
mains. Affiant  Is  Informed  and  believes 
that  said  removal  was  done  by  the  said 
Owen  and  men  in  his  employ,  and  was 
with  the  permission  and  consent,  procure* 
ment  and  instance,  of  the  said  Luther  P. 
Ludden  and  the  said  W.  C.  Miller.  That 
the  said  parties,  in  removing  said  house, 
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were  BuUty  of  a  violation  of  the  said  or- 
der of  this  court;  and  affiant  asks  tbat 
■aid  Lather  P.  Ludden,  W.  C.  Millsr,  and 

Owen  be  required  to  appear  before 

this  court,  and  sbow  cause  why  an  at- 
tachment for  contempt  should  not  bo  is- 
Bued  against  each  of  them  for  such  vio- 
la tlon.^ 

There  is  also  the  affidavit  of  Theodore 
Beruine  that  on  the  5th  day  of  April,  1890, 
at  about  10  o'clock  p.  m.,  he  received  no- 
tice to  vacate  the  premises  in  controversy. 
That  said  notice  was  signed  by  the  board 
of  church  extension,  by  L.  P.  Ludden,  its 
agent.  That  on  Monday  night,  April  7, 
1890.  certain  persons  attempted  to  remove 
the  foundation  while  the  affiant  was  oc- 
cupying said  premises  with  bis  family, 
and  would  not  desist  until  affiant  had 
called  the  police.  A  copy  of  the  notice  Is 
set  out  lu  the  record,  and  Mr.  Lndden 
swears  tbat  the  notice  was  filled  out  on 
March  81, 1800,  but  not  served  upon  Mr. 
Bernliie,  who  baa  promised  to  vacate  the 
premises.  Tbat  the  notices  were  then  left 
with  one  Hump,  who  afterwards  changed 
the  date  to  April  5th, and  caused  the  same 
to  be  served  on  Bemine.  He  also  testifias 
"that  be  has  not,  at  anytime  since  the 
allowance  and  granting  of  the  restraining 
order  or  injunction  in  this  case,  in  any 
manner  or  way  violated  or  disobeyed  said 
order,  nor  has  he  counseled  or  advised 
the  violation  of  said  order.  That  on  the 
evening  of  April  7,  ISBO,  the  sheriff  of  said 
county  delivered  to  this  affiant  a  copy  of 
the  o^er  issued  by  the  Judge  of  this  court, 
and  bearing  date  the  5tb  of  April,  1890. 
Affiant  further  says  that  he  has  had 
charge  of  the  property  described  in  said 
notice  for  the  owner  thereof,  the  Board  of 
Clinrcb  Extension  of  the  General  Synod  of 
the  Evangelical  Lutheran  Church  in  the 
Dnited  States,  and  was  authorized  to  sell 
the  building  on  said  lot,  which  it  is  al- 
leged has  been  removed  from  said  lot. 
That,  in  pursuance  of  the  authority  given 
to  him  by  said  owner  of  said  building,  this 
affiant  did  sell  said  house  to  W.  C.  Miller 
on  the  2d  day  of  April,  1890.  Tbat  prior 
to  the  mouth  of  April,  1890,  and  on  the 
last  day  of  March,  1890,  this  affiant  caused 
to  be  prepared  the  notice  to  quit  and  va- 
cate said  premises  which  is  attached  to  the 
affidavit  of  Theodore  Bemine,  filed  herein, 
and  said  notice  was  dated  the  Slst  of 
Marcb,  1890,  and  was  on  tbat  day  signed 
by  affiant.  That  after  said  notice  was 
signed  by  affiant,  and  on  said  81st  of 
Marcb,  1890,  affiant  went  to  see  said  Ber- 
niue,  and  told  him  tbat  he  desirf>d  him  to  va- 
cate said  premises,  and  said  Bemine  then 
told  affiant  that  he  would  vacate  said 
premises  on  or  before  the  8d  of  April, 
1890,  if  it  was  possible,  and  thereupon  said 
notice  was  not  served  on  said  Bemine. 
That  said  notice  was  never  served  on  said 
Bemine  by  affiant,  nor  by  any  one  else, 
by  the  direction  of  affiant.  That  affiant 
did  not  on  the  5th  day  of  April,  1890,  or 
at  any  time,  send  said  notice  to  said  Ber- 
nine,  or  to  the  house  occupied  by  him,  by 
a  messenger  or  otherwise.  That  said 
Miller  paid  for  said  house  in  cash  the 
sum  of  f  115,  which  money  this  affiant  re- 
ceived on  the  3d  day  of  April,  1890.  Affi- 
ant further  says  tbat  he  has  not  been 


upon  said  lot  mentioned  in  the  petition, 
vis.,  lot  6,  in  block  91,  In  the  city  of  Lin- 
coln, since  the  granting  of  said  order,  nor 
for  some  time  prior  thereto.  Tbat  he  has 
not,  since  the  granting  of  said  order,  re- 
moved any  building  or  buildings  from  said 
lot,  nor  has  he  dug  up  or  removed  any 
earth  from  said  lot,  nor  has  he  sold  said 
lot,  or  erected  or  attempted  to  erect  any 
buildings  on  said  lot,  nor  has  he  in  any 
wise  interfered  with  said  premises.  That 
he  has  not  employed  any  person  or  per- 
sons, either  directly  or  indirectly,  to  re- 
move from  said  premises  any  of  said 
buildings,  or  to  cut  down  any  trees  there- 
on, or  to  remove  the  foundation  from  un- 
der said  house,  nor  to  interfere  with  said 
premises  in  any  way  whatever,  nor  has 
he  advised  any  party  to  do  so,  or  perform 
any  of  the  acts  which  this  affiant  was  re- 
strained from  doing  by  said  order.  That 
be  has  never  had  any  conversation  with 
W.  C.  Miller  or Owen  about  the  re- 
moval of  said  house  from  said  lot,  and 
said  house  was  not  removed  by  or  with 
the  procurement  or  at  the  Instance  of  affi- 
ant. Affiant  further  tiays  that  it  is  the 
purpose  and  intent  of  the  owner  of  said 
lot  aforesaid  to  build  and  erect  a  church 
balldlng  on  said  lot,  and  tbat  he,  this  affi- 
ant, is  to  be  in  charge  of  the  work  of  the 
erection  of  said  church  building,  and  that 
affiant  Is  a  missionary  sent  here  by  the 
board  of  Home  Missions  of  the  Ooneral 
Synod  of  the  Evangelical  Lutheran 
Church  of  the  United  States,  and  resides 
in  the  city  of  Lincoln  with  his  family,  and 
is  engaged  in  the  discbarge  of  his  duties 
as  such  missionary,  and  also  has  had 
charge  of  said  property,  and  has  been  di- 
rected to  take  the  preliminary  steps 
towards  the  erection  of  said  church  build- 
ing oil  said  lot.  Affiant  further  says  be 
has  bad  charge  of  said  premises  since  the 
81st  of  October.  1889,  and  said  house  was 
Bol6  to  said  Miller  in  good  faith  before 
the  commencement  of  this  action.  That 
said  proposed  new  church  building  could 
not  be  erected  on  said  premises  until  scdd 
building  was  removed.  Affiant  further 
says  that  he  has  not  directly  or  indirectly 
disobeyed  the  order  or  any  order  of  this 
court  In  this  case,  and  he  asks  that  he 
may  be  hence  dismissed. " 

There  are  other  affidavits  tn  the  case 
which  need  not  be  noticed.  The  court 
found  the  plaintiff  in  error  guilty  of  con- 
tempt, and  fined  him  f  100  and  costs,  from 
which  Judgment  the  cause  is  brought  Into 
this  court.  It  will  be  observed  that  the 
charge  made  by  Mr.  Easterday  is  "thathe 
is  informed  and  believes  that  the  said  re- 
moval was  done  by  the  said  Owen  and 
men  in  his  employ,  and  was  with  the 
permission  and  consent,  procurement  and 
instance,  of  the  said  Luther  P.  Ludden  and 
the  said  W.  C.  Miller."  Who  informed 
Easterday  we  are  not  told,  nor  upon 
what  grounds  he  based  his  belief.  His  in- 
formant may  have  been  a  "busybody." 
who  meddled  in  the  affairs  of  others  with- 
out knowledge  or  judgment,  and  his  belief 
may  have  been  based  on  the  idle  state- 
ments of  those  who  knew  nothing  of  the 
matter.  A  proceeding  in  contempt  fot 
acts  not  committed  in  the  presence  of  the 
court  is  instituted  by  filing  an  informa- 
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tion  under  oath  stating  the  tacts  constl- 
tutlQK  the  allegred  contempt.  Gandy  v. 
State,  18  Neb.  445, 14  N.  E.  Rep.  143;  Peo- 
ple V.  Nevlns,  1  Hill,  164;  People  v.  Wil- 
son, 64  111.  195;  Worland  ▼..  State,  82  Ind. 
49;  Rex  v.  Beardmore,  2  Burro  wm,  792; 
Cartwrlgbt'B  Case,  114  Mass.  230;  Neel  v. 
State,  9  Ark.  259;  Blsh.  Dlr.  &  Forms. 
5  317.  The  charge  must  be  direct  that  the 
party  has  committed  the  act  complained 
of.  In  all  matters  based  on  the  oath  ot  n 
party  charging  another  with  the  commlR- 
slon  ot  an  offense  by  which  be  may  be  de- 
prived of  his  liberty,  the  charge  mast  be 
specific  and  direct.  Mere  hearsay  will  not 
do.  The  affldarlt  in  this  case,  therefore, is 
insufilclent.  But,  eren  If  the  affidavit  was 
sufficient  to  Justify  the  attachment,  still 
it  is  clearly  shown  that  the  plaintiff  in 
errorhad  nothing  todo  with  the  property 
after  the  restraining  order  was  made. 
The  proof  entirely  exonerates  him  from 
that  charge.  It  is  clearly  shown  that  the 
house  was  sold  on  the  2d  ot  April,  and 
paid  for  by  Miller,  and  that  he  was  the 
owner  thereof.  It  is  also  shown  that  the 
plaintiff  in  error  went  to  Chicago  on  the 
1st  of  April,  and  was  absent  several  days, 
and  be  seems  to  have  had  nothing  to  do 
with  the  obstruction  of  the  order  of  the 
court.  The  testimony  was  not  sufficient, 
therefore,  to  Justify  the  court  in  finding 
the  plaintiff  In  error  guilty  of  contempt. 
The  Judgment  ot  the  district  court  is  re- 
versed, and  the  action  dismissed.  The 
other  Judges  concur. 

American  Watek-Wokks  Co.  v.  State  ex 
rel.  O'Connor  e*  a7. 

(Supreme  Court  of  Nebraska.    Feb.  24,  1891.) 

JLun>AXUS— Alternatitb'Wbit— Tbiai.  of  Issum. 

1.  When  a  rale  to  show  cause  why  a  peremp- 
tory writ  of  mcmttamua  should  not  issne  is  made 
and  served  upon  the  defendant,  and  he  answers 
disputing  the  facts  npon  which  the  application  Is 
based,  an  alternative,  and  not  a  peremptory, 
writ  should  be  issued  in  the  first  instance. 

2.  The  issues  Joined  in  a  mandaTmu  case  are 
to  be  tried  as  in  an  ordinary  civil  action.  The 
facts  oannot  be  determined,  against  the  objection 
of  a  party,  on  affidavit. 

(Si/UobiM  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Wakelby,  Judge. 

Lake,  Bamlltoa  &  Maxwell,  for  plain- 
tiff in  error.  J.  J.  O'Connor  and  Ba,U, 
McCullocb  &  Engllab,  for  defendants  in 
error. 

NoRYALiJ.  The  defendants  in  error  filed 
a  petition  in  the  district  court  of  Douglas 
county  against  the  plaintiff  in  error,  pray- 
ing that  a  peremptory  writ  of  mandamua 
may  issue  to  compel  it  to  furnish  and  sup- 
ply water  on  the  premises  of  the  defend- 
ants in  error,  at  1202  and  1206  Cass  street, 
in  the  city  of  Omaha.  On  the  18th  day  of 
September,  1889,  application  was  made  for 
said  writ  to  Hon.  Elbazbb  Wakelet,  one 
ot  the  Judges  of  said  court,  at  chambers. 
Thereupon  said  Judge  ordered  that  the 
plaintiff  in  error  show  cause  on  Saturday 
following  why  such  writ  should  not  be 
granted.  At  the  time  named  the  plaintiff 
in  error  filed  its  answer,  submitting  the 


I  tacts  embodied  in  the  affidavits  ot  George 
Zeigler  and  Nelson  M.  Howard,  attached 
to  the  answer,  as  a  reason  why  the  writ 
should  not  issue.    On  the  23d  day  of  Sep- 
tember, 1889,  the  application  was  heard 
before  said  Judge  at  chambers.    On  the 
hearing  the  defendants  in  error  read  in 
support  of  their  application  the  affidavits 
of  J.  J.  O'Connor,  John  Burns,  David  Ma- 
honey,  John  Mosaett,  Vincent  Kenney,  C. 
C.  Field,  John  Drummond,  Belle  Craycroft, 
Mrs.  John  Mossett,  Else  Mark,  H.  A.  Mos- 
sett,  and  James  Johnson.    The  plaintiff 
in  error  at  the  time  objected  to  the  read- 
ing and  consideration  of  said  affidavits, 
which  objection  was  overruled.    "The  affi- 
davits were  read  and  considered,  and  the 
plaintiff  in  error  duly  excepted.    The  Judge 
granted  a  peremptory  writ  of  mundamua 
as  prayed.    The  plaintiff  in  error  filed  a 
motion  for  a  new  trial,  which  was  over- 
ruled, and  an  exception  was  taken  to  the 
ruling  thereon.    The  petition  and  the  affi- 
davits attached  to  the  answer  are  exceed- 
ingly lengthy,  and.  for  a  proper  under- 
standing of  the  questions  presented,  It  is 
not  deemed  necessary  that  they  be  report- 
ed.   It  Is  sufficient  to  say  that  the  facts 
set  up  in  the  application  are  controverted 
by  the  affidavits  attached  to  and  made  a 
part  of  the  answer,  so  that  without  proof 
being  offered  to  support  the  allegations  ot 
the  petition  a  peremptory  writ  of  maa- 
damus  could   not  properly   Issue.     The 
facts  contained  In  the  numerous  affidavits 
read  by  the  defendants  in  error  fully  sus- 
tain the  allegations  of  the  petition.    Un- 
der the  provisions  of  the  (.'ode,  when  an 
order  to  show  cause  why  a  peremptory 
writ  should  not  Issue  is  made  and  served 
upon    the   defendant,  and    no   sufficient 
showing  Is  made  why  the  act  required 
should  not  be  performed,  a  peremptory 
writ  of  maadamua  may  be  granted,  if  it 
appears  on  the  face  of  the  application  that 
the  relator's  right  thereto  is  clear.    But 
when  the  tacts  upon  which  the  application 
is  based  are  disputed  on  the  hearing  of  the 
order  to  show  cause,  an  alternative,  and 
no  t  a  peremptory,  writ  must  be  first  Issued. 
Code,  §  648 ;  Schend  v.  Society,  49  Wis.  237, 6 
N.  W.  Rep.  3.'>5 ;  State  v.  Supervisors,  64  Wis. 
220,  24   N.  W.  Rep.  905.    When  cause   is 
shown  why  a  peremptory  writ  should  not 
be  allowed,  an  issue  must  be  formed  which 
is  made  up  by  the  issuing  of  an  alterna- 
tive   writ   and   the   defendant's    answer 
thereto.    If  no  answer  is  filed,  the  peremp- 
tory writ  may  issue.  /Error  was   com- 
mitted in  determining  the  case  on  affida- 
vits, over  the  objection  of  the  plalutiff  in 
error.   Section  653  ot  the  Code  of  Civil  Pro- 
cedure provides  that  "no  other  pleading 
or  written  allegation  Is  allowed  than  the 
writ   and    the    answer.     These   are   the 
pleadings  In  the  case,  and  have  the  same 
effect,  and  are  to  be  construed  and  may 
be  amended  In  the  same  manner,  as  plead- 
ings in  a  civil  action,  and  the  Issues  there- 
by Joined   must  be  tried,  and  the  further 
proceedings  thereon  had  In  the  same  man- 
ner as  In  a  civil  action."   It  expressly  pro- 
vides that  the  issues  Joined  In  proceedings 
for  mandamna  must  be  tried  in  the  same 
manner  as  in  a  civil  action.    The  facts 
cannot  be  determined  on  ex  parte  affida- 
vits against  the  objections  ot  a  party,  f 
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The  facta  nrast  be  established  by  testi- 
mony taken  by  depositionB,  or  by  calling 
'n-ltnesaes,  so  that  an  opportunity  can  be 
had  to  cross-examine  the  witnesses.  State 
V.  Supervisors,  64  Wis.  218,  24  N.  W.  Rep. 
905.  The  ijeremptory  writ  Issued  In  the 
case  will  be  treated  as  an  alternative  writ, 
and  the  caose  will  be  remanded  with  leave 
to  the  plaintiff  In  error  to  answer,  and  for 
further  proceedings  Judgment  accord- 
ingly.   The  other  Judges  concur. 


La  Bomtt  t.  LmtDORKN. 

(fiufff'gm*  Cvurt  of  Nebnuka.  Feb.  Si,  1891.) 
CKBPmnjTT  Of  WmraisBS. 
An  InstraoUon  "that  the  testimony  of  one 
creditable  witness  maybe  entitled  to  more  weight 
than  the  testimony  of  many  others,  if,  as  to  titiose 
other  witneeses,  you  have  reason  to  believe,  and 
do  believe,  from  the  errldenoe  and  all  the  fkots 
befwe  y*a,  that  such  other  witnesses  liave  know- 
ingly testlfled  nntrnthf ally,  and  are  not  eorrob- 
vated  by  other  creditable  witnesses,  or  by  cir- 
eomataniaes  proved  in  the  case, "  h«Id  not  appli- 
••ble  to  the  testimony,  and  cause  for  revenal. 

(SvOoMm  by  the  CaurU) 

Error  to  Olitrict  court,  Cumins  coanty ; 
PowEBfl,  Judge. 

OrtSXB  A  Rlnaker,  J.  C.  Cmw/brd,  and 
/.  A.^nltb,  for  plointltr  in  error.  T.  M. 
fYanse,  for  defendant  in  error. 

Maxwell,  J.  This  Is  an  action  of  eject- 
nent  to  recover  the  poaseaaionof  160  acres 
oi  land  in  Cnming  county,  and  tor  the 
renta  and  profits  thereof,  for  four  years. 
The  answer  is  a  general  denial  and  an  es- 
toppel in  pais.  On  the  trial  of  the  caaae 
the  ]ui7  found  generally  tn favor  of  the  de- 
fendant, and  alao  H>eclally  aa  to  certain 
facts  submitted  to  them.  A  motion  for  a 
new  trial  was  thereupon  filed  and  over- 
ruled, and  Judgment  entered  on  the  verdict. 
The  testiniony  shows  that  the  land  in  con- 
troversy was  entered  by  one  Charles 
Bartholomew,  the  patent  being  Issued 
November  2,  1868.  Bartholomew  con- 
veyed to  the  plain  tiff.  On  the  8d  day  of 
Draember,  1880,  a  deed  for  the  land  in  con- 
troversy was  executed  In  the  name  of 
D.  F.  La  Bonty,  the  witnesses  being 
W.  McFadden  and  J.  H.Miller,  and  the  ac- 
knowledgment taken  before  Charles  I. 
Step,  a  notary  public  of  Bochford,  Pen- 
nington county.  Dak.  In  the  year  follow- 
ing. oneL.  B.  Baker,  having  a  tax  claim  on 
•aid  land,  made  a  quitclaim  to  D.  F.  La 
Bon^,  and  soon  afterwards  La  Bonty 
made  a  quitclaim  deed  of  said  land  to 
John  Kerkow.  Thto  conveyance  was  ac- 
knowledged before  Charles  I.  Siep,  and 
witneaaeaby  O.  R.  Jepsen  and  W.W.  Umith- 
son.  The  aef«idant  claims  title  by  con- 
veyances from  John  Kerkow.  On  behalf 
of  tlie  plaintiff  It  is  alleged,  and  consider- 
able testimony  introduced  tending  to 
show,  that  the  deeds  In  question  signed, 
"  D,  F.  LaBonty  "  and  "  D.  F.  La  Bon  te, "  are 
forgeriea,  and  were  not  executed  by  plain- 
tin.  Upon  this  point  the  plaJntiff  himself 
testifies  that  he  did  not  exerute  the  deeds 
in  question,  and  knew  nothiii;;  ol  their  ex- 
ecution until  shortly  before  the  bringing 
of  this  action.  Siep,  before  whom  the  ac- 
knowledgment* were  taken,  testifies  "  that 
T.48N.w.no.l — 6 


said  deeds  were  executed  by  a  man  who 
signed  his  name  'D.  F.  La  Bonte; '  one  of 
the  deeds  being  made  in  December.  1880. 
the  other  In  January  following.  The  first 
of  said  deeds  was  a  warranty  one;  the 
other  was  a  quitclaim.  I  think  the  war- 
ranty deed  was  made  December  2,  1880. 
Both  were  of  lands  in  Cuming  county.  Neb. 
The  man  who  slarned  the  warranty  deed 
Is  the  same,  identical  person  who  after- 
wards signed  the  quitclaim  deed.  The 
man  who  signed  both  deeds  was  a  small 
man.about  5feet6or61nche8  tall;  would 
weigh  about  from  145  to  150  pounds.  At 
the  time  of  the  acknowledgment  I  should 
Judge  him  to  be  45  or  50  years  old.  The 
fingers  were  off  his  right  band.  As  near 
as  I  can  recollect,  he  held  his  pen  between 
his  thumb  and  the  stub  of  his  band.  The 
first  I  knew  of  this  man  who  signed  the 
deeds  was  in  1876.  He  was  then  at  what 
is  now  called  Pactota,  In  this  county.  He 
was  prospecting  at  that  time.  He  stayed 
there  until,  I  think,  September,  1876,  and  I 
think  went  away  with  Cook's  soldiers. 
The  next  time  I  saw  him  I  think  was  in 
1880.  at  Bochford.  in  this  county.  He 
was  mining  and  prospecting  in  the  vicinity 
of  Bochford.  I  saw  him  in  1880  and  1881, 
and  in  Dead  wood  in  1881.  I  saw  him  la 
Rapid  City  afterwards  in  1881  or  1882. 
Then  I  saw  him,  off  and  on,  from  then  un- 
til  1886;  the  last  time  being  in  1886,  in 
Rapid  City.  All  the  times  1  have  seen  him 
he  was  in  Pennington  coanty,  except  the 
time  I  ftaw  him  in  Deadwood.  Since  I 
have  known  him  be  has  been  prospecting, 
mining,  and  freighting;  the  freighting 
that  I  know  of  being  from  Buffalo  Gap  to 
Deadwood.  I  have  learned  that  he  now 
lives  near  Buffalo  Gap,  Custer  county. 
The  names  that  I  knew  him  by  were 
'Frenchy'  and '  LaBooty,'  'LaBonnty.'and 
'La  Bonte.'  I  never  knew  his  first  name. 
He  came,  I  think  It  was  in  1880,  with  pen- 
sion papers  tor  me  to  sign  as  notary  pub- 
lic. He  brought  like  papers  for  me  to  sign 
as  notary  public  afterwards,  and  up  as 
late  as  in  1885.  Those  papers  he  signed  as 
'Amos  La  Bonty '  or  'Amos  La  Bounty.' 
I  am  not  certain  now  how  he  spelled  the 
last  name.  The  mau  who  signed  the  two 
deeds,  one  In  January  following,  and 
which  I  have  referred  to  above,  and  also 
In  my  deposition  in  January  80th  last,  is 
now  known  as  'Amos  La  Bounty.'  At 
the  time  I  took  the  acknowledgments  to 
those  deeds  I  did  not  know  his  first  name, 
and  required  him  to  be  identified,  and  a 
man  by  the  name  of  F.  W.  Vonbodinger 
came  with  him,  and  told  me  his  name  was 
D.  F.  La  Bonte.  That  he  had  known  blm 
in  West  Point,  Cuming  county,  Neb.,  and 
that  he  was  the  right  mau.  About  this 
aametimel  had  taken  his  acknowledgment 
to  the  pension  papers  as  Amos  La  BuuQty 
or  Amos  La  Bonty,  and  I  then  so  knew  htm ; 
but.afterMr.  Vonbodinger  assured  methat 
his  name  or  Initials  was  or  were  '  D.  F.,'  I 
supposed  he  had  enlisted  in  the  array  by 
the  assumed  name  of  'Amos,'  and  that  his 
real  name  was  as  stated  to  me  by  Mr. 
Vonbodinger,  and  other  information.  The 
man  who  signed  the  deeds  is  still  kuown 
as 'Amos  La  Bonty'  or  'La  Bounty.'  I 
think  he  enlisted  in  1876,  and  at  that  time 
the  fingers  were  not  cot  off  his  right  hand. 
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I  do  not  now  know  what  bis  ClirlBtlan 
name  really  la.  This  man  Amos  La  Bounty 
is  well  known  In  Pennington  county,  and 
was  In  1880.  Question.  State  wlietlier  or 
not  you  have  to-day  been  introduced  to 
a  man  whose  name  was  given  to  you  as 
'Daniel  F.  La  Bonty,'  the  plaintiff  in  this 
cnse.  If  ao,  by  whom?  Answer.  I  have, 
by  Mr.  N.  K.  Griggs.  Q.  State  whether 
or  not  the  man  so  introduced  to  you  by 
Mr.  Origgs  as  Daniel  F.  La  Bonty,  plain- 
tiff, is  the  same  man  who  signed  the  two 
deeds  acknowledged  to  yon,  one  in  Decem- 
ber, 1880,  the  other  in  January,  1881.  If 
not, state  fully  howthe  man  introduced  to 
you  to-day  by  Mr.  Griggs  differs  from  the 
man  who  signed  the  deeds  in  question  the 
acknowledgment  of  which  was  taken  by 
yon.  A.  He  is  not  the  same  man,  by  any 
means.  The  man  intrdouced  tome  to-day 
as  Daniel  F.  La  Bonty  is  older,  stouter, 
and  much  heavier  than  the  one  who  signed 
the  deeds.  The  one  introduced  to  me  to- 
day has  no  fiugera  cnt  off,  and  both  his 
bands  are  perfect.  The  two  men  are  en- 
tirely different  in  every  respect,  except 
they  are  about  the  same  height.  I  do 
not  think  I  ever  saw  the  gentleman  intro- 
duced to  me  to-day  by  Mr.  Griggs  until 
to-day,"  etc.  One  Smithson,  a  witness 
on  one  of  the  deeds,  also  testifies  to  sub- 
atantlaUy  the  same  facts.  The  court  in- 
structed the  Jury  as  follows:  "The jury 
are  instructed  that  the  testimony  of  one 
creditable  witness  maybe  entitled  to  more 
weight  than  the  testimony  of  many  others, 
if  as  to  those  other  witnesses  you  have 
reason  to  believe,  and  do  believe,  from  the 
evidence  and  all  the  facts  before  you,  that 
such  witnesses  have  knowingly  testified 
untruthfully,  and  are  not  corroborated  by 
other  creditable  witnesses,  or  by  circum- 
stances proved  in  the  case. "  This  instruc- 
tion was  not  warranted  by  the  evidence. 
The  testimony  before  the  jury  of  two  wit- 
nesses to  thn  deeds,  and  of  the  notary 
public  before  whom  the  acknowledg- 
ments were  taken,  was  that  the  person 
who  had  executed  the  deed  In  the  name 
of  D.  JP.  La  Bounty  was  in  fact  Amos  La 
Bounty,  and  not  the  plaintiff;  that  he 
was  a  small  man,  weighing  from  145  to 
160  ponnds,  and  from  46  to  60  years  of  age, 
while  the  plaintiff  is  an  old  man,  nearly 
60 years  of  age;  also  that  he  is  a  much 
larger  man  than  Amos  La  Bounty,  and 
weighs  about  200  pounds.  Upon  these 
points  there  Is  substantially  no  contro- 
versy in  the  testimony.  The  credibility  of 
the  witnesses  is  a  question  for  the  Jury, 
but  the  question  of  credibility  should  be 
fairly  submitted.  To  point  out  one  or 
two  witnesses  whose  testimony  may  be 
criticised  or  discarded  is  wholly,  unwar- 
ranted, unless  there  is  something  in  the 
evidence  peculiarly  affecting  their  charac- 
ter as  witnesses.  A  Jury  Is  not  at  liberty 
arbitrarily,  and  without  cause,  to  discard 
the  testimony  of  a  witness,  and  an  instruc- 
tion which  without  evidence  authorlEes 
them  so  to  do  cannot  fall  to  be  prejudicial. 
As  there  must  be  a  new  trial,  we  will  ex- 
press no  opinion  upon  the  facts.  It  is  ap- 
parent that  there  is  other  testimony 
within  reach  of  the  parties  which  will 
tend  to  sustain  or  defeat  the  plaintiff's  ti- 
tle.   The  Judgment  of  the  district  court 


is  reversed,  and  the  cause  Femande< 
further  proceedings.  The  otlier  Ju 
concur. 


Eeelino  y.  HoTT  et  ttlA 
(Supreme  Court  of  NOrraska.    Fab.  24,  IS 
AoKSowi.Ei>aMXBT  OT  HoxTeAOs— Eftbct  or 
OKD — CoNgTBucnvi  NoncDB. 

1.  A  certificate  of  ackuowledgment  to  s  i 
estate  mortgage  which  does  not  show  tbat 
mortgagor  voluntarily  executed  tbe  Instanmei 
invalid. 

2.  The  record  of  a  real-estate  jaortg 
which  is  not  legally  acknowledged,  does  not 
erate  as  construotive  notice. 

8.  A  voluntary  deed  Is  valid  •*  to  •  sn' 
qnent  purchaser  with  notice. 

4.  An  unrecorded  deed  is  good  against  ev< 
body  except  creditors  of  the  grantor,  and    sul 
quent  purchasers  without  noUoe  of  the  first  c 
veyanoe. 
(SuUaJnu  bu  the  Court.) 

Appeal  from  district  court,  Rtcbards 
county ;  Bboadt,  Judge. 

Marguett,  Deweese  <ft  Ball,  and  J^. 
Thompson,  for  appellants.    J.  D.  Glims 
for  appellee. 

NoBVAL.  J.    This  is  KB  octlon  to  foi 
close  a  mortgage  npon  lots  in  the  ton 
of  Bulo,  in  Richardson  county,  given  Ja: 
nary  27, 1888,  by  T.  C.  Hoyt  and   wife  i 
W.  H.  Keeling.    The  Hoyts,  the  Lincol 
Land   Company,  and     numerous   ottaei 
were  made  defendants.  The  Lincoln  Lan 
Company  claims  title  to  a  portion  of  tb 
lots  described  in  the  mortgage  by  virtu 
of  a  warranty  deed  bearing  date  Janaar; 
8, 1883,  but  which  was  not  recorded  unti 
May  16, 1883.    A  decree  of  foreclosure  wa 
rendered  as    prayed,  and  the  plaintiffs 
mortgage  was  given  priority  over  the  dee( 
tu  the  Lincoln  Land  Company.    The  onlj 
question  raised  in  this  court  Is,  which  in 
strnment  is   entitled    to  priority?     Th« 
mortgage  was  given  for  mon^  loaned  by 
the  plaintiff  to  T.  C.  Hoyt.    It  bears  date 
subsequent  to  the  deed  made  by  Hoyt  and 
wife  to  the  Lincoln  Land  Company,  but 
was  placed  on  record  several  months  prior 
to  the  recording  of  the  deed.    Bnt  It  is 
claimed  tbat  mortgage  was  not  properly 
acknowledged.    If  so.  It  was  not  entitled 
to  record,  and  the  mortgagee  is  not  pro- 
tected by  the  recording  of  the  same.  Comp. 
St.  c.  78,  §  17;  Hooker  v.  HammlU,  7  Neb. 
281.    The  following  certificate  of  acknowl- 
edgment is  appended  to  the  mortgage; 
"State  of  Nebraska,  county  of  RlcharclsoD 
— Bs. :    On  this  twenty -seventh  day  of  Jan- 
uary, In  the  year  one  thousand  eight  ban- 
dred  and  eighty-three,  before  me,  the  sub- 
scriber,   personally    appeared    Tyler   G. 
Hoyt  and  Amelia  Hoyt,  to  me  known  to 
be  the  same  persons  described  In  and  who 
executed  the  foregoing  instrnnient,  and 
acknowledged  that  they  executed  tbesame. 
[Seal.]     John  Caonon,  Notary  Pablic." 
To  satisfy  the  demands  of  the  statate,  the 
mortgagor  must  acknowledge  the  instru- 
ment to  be  his  voluntary  act  and  deed. 
The  certificate  of  the  ofScer,  Indorsed  on 
the  mortgage  In  question,  does  not  show 
tbat  the  mortgagors  voluntarily  executed 
the  Instrument,  and  the  acknowledgment 
is  therefore  fatally  defective.    Becker  r. 
Anderson,  11  Neb.  493.  tt  M.  W.  Bep.  MO: 

'Petition  for  rehearing  pending. 
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Spltsnagle  r.  YanhesBch,  IS  Neb.  888, 14  N. 
w.  Rep.  417.  In  Becker  t.  Anderson  the 
certificate  ol  acknowledgment  stated  that 
the  mortgage  was  acknowledged  by  the 
mortgagor.  It  was  ruled  that  the  ac- 
knowledgment was  a  nnlllty.  In  the  sec- 
ond case  dted  the  certificate  of  the  officers 
attached  to  the  deed  showed  that  the 
grantors  "acknowledged  that  they  execut- 
ed the  same."  The  certificate  ^as  held 
invalid.  Under  the  authorities  of  these 
cases  the  plaintiff  acquired  no  rights  or 
equities  by  virtue  of  the  recording  of  the 
mortgage.  The  plaintiff  claims  that  the 
appellant  is  not  a  bona  ttde  purchaser  for 
value,  and  therefore  the  deed  cannot  take 

Srlority  over  the  mortgage.  The  case  of 
[erriam  ▼.  Hyde,  9  Neb.  113,  2  N.  W.  Rep. 
S18,is  cited  to  sustain  the  proposition.  In 
that  case  Thomas  H.Hyde  and  wife,  on 
the  lltb  day  of  March,  1872,  executed  and 
delivered  to  Merrlam  a  mortgage  upon 
certain  real  estate  in  the  city  of  Lincoln 
to  secure  the  payment  of  a  specified  sum 
of  money.  Subsequently,  but  prior  to  the 
recording  of  the  mortgage,  Hyde  and  wife, 
witboat  consideration,  and  with  the 
fraudulent  intent  to  cheat  the  plaintiff, 
conveyed  tbepremises  to  their  infant  son, 
Edward  B.Hyde.  It  was  held  that  "an 
narecorded  mortgage  takes  precedence  of 
a  subsequent  conveyance  by  the  mort- 
gagor without  consideration."  To  the 
same  effect  is  Snowden  v.  Tyler,  21  Neb. 
199,  81  N.  W.  Rep.  661.  With  the  holding 
in  those  cases  we  are  content,  but  they  do 
not  control  the  case  at  bar.  The  deed 
from  Hoyt  and  wife  to  the  appellant,  while 
the  consideration  therein  named  is  nomi- 
nal, was  executed  and  delivered  prior  to 
the  making  of  the  mortgage.  The  deed 
was  valid  and  binding  between  the  parties. 
Under  the  recording  act,  a  deed,  until  re- 
corded, is  void  only  as  to  creditors  of  the 
grantor  and  subsequent  purchasers  with- 
out notice,  whose  deeds,  mortgages,  or 
other  instruments  are  first  recorded. 
Comp.  St.  c.  7S,  §  16.  While  a  voluntary 
deed  Is  void  as  to  a  subsequent  purchaser 
tor  value  without  notice,  it  is  good  against 
a  subsequent  grantee  with  notice.  This 
proposition  is  fully  sustained  by  the 
weigbt  of  decisions  in  this  country.  Aiken 
V.  Bmen,  21  Ind.  187;  Chaflan  v.  Kimball, 
28  III.  86;  Stevens  v.  Morse,  47  N.  H.  682; 
Gregory  v.  Ha  wortb,  25  Cal.  663;  Gardner 
V.  Cole,  21  Iowa,  205;  Duhme  v.  Young, 
8  Busb,848;  Beal  v.  Warren,  2  Gray,  447; 
Putnam  v.  Story,  132  Mass.  205;  Black  v. 
Thornton.  81  Ga.  641.  It  devolved  upon 
the  appellee  to  prove,  not  only  that  the 
mortgage  was  given  for  valuable  consid- 
eration, bat  that  at  the  time  he  had  nei- 
tber  actual  nor  constructive  notice  of  the 
existence  of  the  deed.  The  proof  fails  to 
show  tliatttae  plaintiff  did  not  have  actual 
notice  of  the  deed  when  he  accepted  the 
mortgage,  and  he  Is  therefore  not  protect- 
ed. The  question  of  fraudulent  intent  in 
malclng  the  deed  does  not  arise  in  this 
caae.  No  such  issue  is  made  in  the  plead- 
ings or  evidence.  Fraud  wi^  not  be  pre- 
snmed,  but  must  be  pleaded  and  proved. 
Ensign  ▼.  Roggencamp,  18  Neb.  SO,  12  N. 
W.  Rep.  811;  Turner  V.  Killlan,12  Neb.  580, 
12  N.  W.  Rep.  101.  There  is  not  a  line  in 
the  testimony  tending  to  establish  that 


the  Hoyts  were  Insolvent,  or  that  tbey 
were  indebted  to  any  one  at  the  date  of 
the  conveyance  to  appellant.  No  testi- 
mony was  offered  to  show  the  value  of  the 
lots  covered  by  the  deed.  So  far  as  the 
record  before  us  shows,  tbey  may  bars 
been  of  but  little  value.  The  small  conrid- 
eratlon  expressed  in  the  deed  does  not  of 
itself  raise  a  presumption  of  fraud.  Section 
20,  c.  82,  Comp. St., entitled" Frauds. "  pro- 
vides that  "the  question  of  fraudulent  in- 
tent in  all  cases  arising  under  the  provis- 
ions of  this  chapter  shall  be  deemed  a 
question  of  fact,  and  not  of  law,  and  no 
conveyance  or  charge  shall  be  adjudged 
fraudulent  as  against  creditors  or  pur- 
chasers, solely  on  the  grounds  that  it  was 
not  founded  on  a  valuable  consideration." 
The  deed  has  priority  over  the  mortgage. 
The  Judgment  of  the  district  court  is  mod- 
ified, so  far  as  it  gives  the  appellee  a  lien 
on  the  lots  described  In  the  deed,  and  the 
title  to  said  lots  is  quieted  in  appellant. 
Judgment  accordingly.  The  other  Judges 
concur. 


Farb  v.  Seawabd  et  tU. 

(Supreme  Court  of  Iowa.    Feb.  0,  1801.) 

IiiQDOB  NmsAirox— IirjrDKonoN— Attornsts* 
Taaa. 

1.  In  an  action  to  enjoin  a  liqnor  nuisance 
under  Laws  Iowa  1880,  o.  66.  brought  by  the 
county  attcnney  in  the  name  of  the  state,  be  is 
entitled  to  the  attorney's  fees  taxed  as  costs  in 
the  case. 

2.  Laws  Iowa  1886,  a  78,  i  6,  which  proliibits 
a  county  attorney  from  receiving  fees  itma  inl- 
vato  persons  for  his  services  In  any  proseoation 
or  business  to  which  it  shall  be  his  duty  to  at- 
tend, does  not  conflict  with  Laws  1886,  o.  66,  {  1, 
allowing  attorney  fees  to  the  county  attorney  in 
suits  to  enjoin  liquor  nuisances,  nor  limit  his 
compensation  thereunder. 

8.  In  an  action  against  a  county  by  the  ooun- 
ty  attorney  to  recover  attorney  fees  taxed  as 
costs  in  a  liquor  injunction  case  it  is  not  neces- 
sary to  first  present  such  claim  to  the  board  of 
supervisors,  as  Code  Iowa,  {  telO,  requiring  such 
presentment  and  demand,  applies  only  to  u^iqai- 
dated  claims. 

« 

Appeal  from  district  court,  Jackson 
county ;  C.  M.  Watbbman,  Judge. 

This  is  an  action  at  law  against  B.  W. 
Seaward,  Jr.,  clerk  of  the  district  court  of 
Jackson  county,  and  against  the  county 
and  its  board  of  supervisors  and  treasur- 
er, to  recover  Judgment  for  certain  attor- 
neys' fees  which  the  plaintiff  claims  belong 
to  him,  and  which  it  la  alleged  the  said 
Seaward  wrongfully  paid  over  to  the 
treasurer  on  the  order  of  said  board. 
There  was  a  motion  filed  for  a  more  spe- 
cific statement  of  the  cause  of  action, 
wblch  was  overruled.  Afterwards  de- 
murrers to  the  petition  were  filed.  The 
demurrers  were  overruled,  and  the  defend- 
ants elected  to  stand  on  their  demurrers, 
and  a  Judgment  was  rendered  against 
said  B.  W.  Seaward,  Jr.,  and  against 
Jackson  county,  and  they  appeal. 

G.  L.  Jobuaon  and  J.  Helslnger,  for  ap- 
pellants. L.  A,  Ellis  and  Mairajr  A  Farr, 
for  appellee. 

RoTBBOCK,  J.  1.  It  appears  from  the  aver- 
ments of  the  petition  that  the  plaintiff 
was  county  attorney  of  Jackson  county. 
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and  that  be  commenced  and  proaecnted  to 
decree  a  namber  ol  injunction  suits 
against  the  Iteepera  of  salouiiB.  Tlte 
conrt,  in  entering  tlie  decree,  taxed  an  at- 
torney's fee  of  f40  in  eacli  ease.  Tbese  fees 
were  paid  by  tbe  defendants  to  B.  W.  Sea- 
ward, Jr.,  Glerli,  tbe  same  as  the  other 
costs.  Tbe 'plaintiff  demanded  the  pay- 
ment of  the  attorneys'  fees  by  tbe  clerk 
to  bim.  Seaward  refnsed  to  make  pay- 
ment. The  board  of  scpervisors  ordered 
Seaward  to  pay  tbe  attorneys'  fees  to  the 
treasurer  of  the  county,  and  be  obeyed 
that  order.  The  only  real  question  pre- 
sented by  the  petition  and  tbe  demurrers 
is,  was  tbe  plaintiff  entitled  to  the  attor- 
neys* fees?  It  was  held  in  tbe  case  of 
State  T.  Douglas,  75  Iowa,  483,  89  N.  W. 
Rep.  68G,that  under  section  1  of  chapter  06 
of  tbe  Acts  of  18S6,  an  attorney's  fee  is  tax- 
able in  all  of  this  class  of  actions,  wbettaer 
tbe  same  be  instituted  and  carried  on  by 
tbe  county  attorney  in  the  name  of  the 
state  or  by  a  private  IndiTidnal.  We  have 
no  disposition  to  disturb  tbe  ruling  in 
that  case.  The  statute  will  bear  no  other 
construction.  It  was  held  in  Root  t.  Hell, 
(Iowa,)  48  N.  W.Rep.  278,  that  a  payment 
of  the  attorney's  fee  to  the  attorney  of 
the  plaintitTwas  equivalent  to  a  payment 
to  tbe  plaintiff.  There  is  some  of  the 
reasoning  of  that  opinion  which  would 
seem  to  bold  that  tbe  attorney's  tee  is 
an  allowance  to  the  plaintiff  in  the  action 
individually,  but  it  Is  not  therein  deter- 
mined that  tbe  fee  is  not  for  the  benefit 
of  the  attorney.  It  is  plain  that  the 
attorney  is  the  real  party  in  interest  so 
tar  as  the  right  to  the  fees  is  involved. 
All  that  was  decided  in  the  last -cited  case 
was  that,  if  the  attorney  draws  the  fees,  it 
has  the  same  effect,  so  far  as  the  right  to 
maintain  an  appeal  is  involved,  as  though 
the  fees  were  paid  to  the  plaintiff. 

2.  It  is  urged  that  a  county  attorney 
cannot  be  allowed  fees,  because  bis  com- 
pensation for  services  as  county  attorney 
is  limited  and  fixed  by  other  provislonH  of 
tbe  statute.  It  would  be  an  anomalous 
proceeding  to  allow  attorneys'  fees  in  an 
action,  and  at  tbe  same  time  deny  tbe  at- 
torney the  right  to  receive  the  fees  when 
paid  to  tbe  clerk.  The  claim  is  that  the 
section  of  tbe  statute  is  limited  and  con- 
trolled by  chapter  73  of  the  Acts  of  1886. 
It  Is  provided  in  section  6  of  that  act  that 
no  "county  attorney  shall  receive  any  fee 
or  reward  from  or  in  behalf  of  any  prose- 
cutor or  other  individual  for  services  in 
any  prosecution  or  business  to  which  it 
shall  be  bis  oflBcial  duty  to  attend,  nor  be 
concerned  as  an  attorney  or  counsel  for  a 
party  other  tban  for  tbe  state  or  county 
in  any  civil  or  criminal  action  pending 
or  arising  in  bis  county  upon  the  same 
factri  which  any  criminiu  action  or  civil 
action  wherein  the  state  or  county  was  a 
party  has  been  by  such  attorney  com- 
menced or  prosecuted. "  This  section  does 
not  create  a  limitation  upon  tbe  compen- 
sation to  be  paid  county  attorneys.  It  is 
a  provision  by  which  be  is  prohibited  from 
receiving  fees  from  private  persons  as  an 
inducement  to  do  his  duty  in  the  prosecu- 
tion of  criminal  cases  or  other  duties  per- 
taining to  his  office.  Section  11  of  that 
act  requires  tbe  board  of  supervisors  to 


fix  the  salary  of  tbe  connty  attorney  to  be 
paid  by  tbe  county.  Ttais  act  was  passed 
at  tbe  same  session  of  tbe  general  assem- 
bly as  the  act  allowing  attorneys'  fees  in 
liquor  Injunction  suits,  and  they  must  be 
construed  together,  and,  when  so  con- 
strued, we  discover  no  reason  why  the 
attorneys'  fees  cannot  be  legally  taxed 
and  collected.  There  is  no  real  repug- 
nancy between  tbe  acts. 

8.  It  is  said  tbe  demurrer  of  the  county 
should  have  been  sustained  l>ecau8e  the 
plaintiff  did  not  present  his  claim  to  tbe 
board  of  supervisors  before  commencing 
the  action,  as  required  by  section  2610  of 
tbe  Code.  That  section  requires  unliqui- 
dated demands  to  be  presented  to  tbe  su- 
pervisors of  tbe  county.  In  this  case  the 
demand  was  not  unliquidated.  It  was  a 
certain  sum  of  money  which  tbe  clerk  of 
the  district  court  paid  to  the  county 
wrongfully.  He  should  have  paid  it  to 
the  plaintiff.  There  is  no  provision  of  law 
requiring  bim  to  pay  it  to  tbe  county.  It 
was  not  unclaimed  fees,  and  there  was  no 
auditing  or  ascertainment  of  amounts 
necessary  on  the  part  of  tbe  board  of  su- 
pervisors. The  judgment  of  the  district 
court  is  affirmed. 


Shater  t.  Habdin  et  al. 

(Supreme  Court  of  lovoa.    Feb.  10,  1S91.) 
Ckmpo&LTioMS— Power  of  its  OrricERS— Mort- 

OA0B8. 

1.  The  board  of  directors  of  s  corporation 
authorized  tbe  president  to  make  arrangements  to 
procure  funds  to  carry  on  the  work  and  pay  the 
indebtedness  of  the  corporation,  and  by  a  subae- 
qnent  resolution  authorized  him  and  the  secretary 
to  ezeoate  morteagea  on  the  property  of  the  cor- 
poration aa  additional  secority  for  its  old  indebt- 
edness. Held,  that  the  president  and  secretary 
were  authorized  twro  months  after  the  last  reso- 
lution to  give  a  new  note  for  the  old  Indebted- 
ness, and  a  mortgage  to  secnre  it,  thoaeb  new 
property  had  been  acquired  in  the  mean  Ume. 

2.  A  resolution  of  a  board  of  directors,  refer- 
ring to  mortgages  previously  executed  by  its 
president  and  secretary  as  being  prior  to  another 
mortgage,  which  the  resolution  authorizes  to  be 
execute,  is  a  ratification  of  the  first  moi'tgages 
and  the  notes  secured  by  them,  though  it  does 
not  refer  to  the  notes. 

Appeal  from  district  court,  Hardin 
county ;  I).  R.  Hindman,  Judge. 

Action  In  equity  to  restrain  the  fore- 
closure of  certain  cbatt^  mortgages.  Tbe 
material  facts  are  stated  In  tbe  opinion. 

il76roolr  <£  i/aiY//n,for appellants.  H.L. 
fiolTand  C.  E.  Albrook,  for  appellees. 

RoBiMSON,  J.  For  some  years  prior  to 
July,  1882,  plain  tiff  had  carried  on  thebusi- 
ness  of  manufacturing  wagons,  carriages, 
and  other  articles  at  Eldora,  Iowa.  The 
defendants  C.  Hardin  &  Sons  were  en- 
gaged in  the  banking  business  at  tbe  same 
place.    On  tbe  15th  day  of  March,  1878,  tbe 

ElalntiR  made  to  J.  D.  K.  Smith,  a  mem- 
er  of  tbe  firm  of  C.  Hardin  &  Sons,  for  its 
benefit,  a  promissory  note  for  tbe  sum  of 
$2,700,  with  interest.  On  tbe  11th  day  of 
March,  laso,  plaintiff  made  to  C.  Hardin  & 
Sons  a  promissory  note  for  f  11,000,  and  to 
secure  its  paj'ment  and  for  other  purposes 
executed  a  chattel  mortgage  on  his  stock 
in  trade.    On  tbe  8tb  day  of  July,  1S82. 
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tb«  Shaver  Wagon  Company,  of  Eldora, 
was  incorporated,  and  plaintiff  sold  and 
transferred  to  It  bis  baslnees  and  the  real ' 
and  personal  property  used  in  carrying  it 
on.  receiving  in  exchange  stock  of  the 
company.  On  the  12tb  clay  of  June,  1885, 
the  Shaver  Wagon  Company  made  to  C. 
Hardin  &  Sons  its  promissory  note  for 
the  sum  of  $5,382.3S,  and  to  secnre  its 
payment,  and  also  the  payment  of 
the  two  notes  for  f2,700  and  fll,0OO, 
already  deacriljed.  executed  its  mort- 
gage on  all  its  personal  property  and  on 
additions  which  staonld  be  made  thereto. 
On  the  5tta  day  of  October,  1885,  the  Shaver 
Wagon  Company  made  to  C.  Hardin  & 
Sons  Its  two  notes  for  f600  each,  and  to 
aecnre  their  payment  and  the  payment  of 
the  three  notes  described  executed  a  mort- 
gage npon  its  real  estate  and  personal 
property,  and  upon  the  personal  property 
it  might  thereafter  acquire  in  ita  business. 
On  the  33d  day  of  October,  1886,  the  Shaver 
Wagon  Company  made  to  plaintiff  ita  two 
promiaaory  notea,  amonuting  to  $10,- 
371.07,  and  to  secure  their  payment  exe- 
cated  a  mortgage  upon  all  ita  personal 
property,  and  upon  (ill  it  might  thereafter 
acquire,  sublect,  however,  to  a  mortgage 
made  by  plaintiff  and  to  the  mortgages 
given  by  it  June  12, 1885,  and  Octobers, 
1885.  Tbia  action  was  commenced  on  the 
7th  day  of  November,  1885.  The  defend- 
ants C.  Hardin  &  Sons  had  seized  the 
mortgaged  property  for  the  purpose  of 
forecioaing  their  mortgages  to  collect  the 
various  sums  due  thrrennder,  which  they 
allege  amonnted  to  $15,059.  The  plain- 
tiff claims  that  the  mortgage  of  June  13, 
18tS,  was  merged  In  that  of  October  6, 
1886;  that  both  were  executed  by  certain 
officers  of  the  company  without  authority 
and  withont  consideration ;  thatC.  Hardin 
ftSons  havea  first  mortgage  on  real  estate 
of  theShaver  Wagon  Company  of  the  value 
of  $9,600,  and  other  property  to  the  amount 
of  $6,600,  and  have  seized  property  of  the 
value  of  $10,000  which  they  are  attempt- 
ine  to  sell;  that  the  mortgage  of  plain- 
tiff was  cancded  by  an  ngrevment  of  the 
parties  In  Interest  at  the  time  be  sold  his 
property  to  the  Shaver  Wagon  Company ; 
that  a  large  portion  of  the  indebtedaess 
secared  by  the  mortgage  of  June  12, 1885, 
has  been  paid  in  vorloui^  ways;  that  C. 
Hardin  ft  Sons  at  one  time  received  a 
check  for  $6,090,  which  should  have  Iieen 
applied  on  the  indebtedness,  but  was  not; 
that,  unless  the  proposed  sales  are  re- 
strained, the  mortgaged  property  will  be 
wasted.  The  defendants  C.  Hardin  ft 
Sons  deny  that  the  mortgage  of  June  12, 
1x85.  was  merged  In  thatof  Octobers,  1885; 
deny  that  these  mortgages  were  ezecnted 
without  consideration  and  without  au- 
thority ;  deny  the  alleged  cancellation  of 
the  indebtedness  of  plaintiff  when  be  made 
hiB  sale  to  the  wagon  company ;  and  deny 
the  alleged  misapplication  of  funds.  In 
a  cross-petition  the  defendants  C.  Hardin 
ft  Sons  set  out  their  claim  against  plain- 
tiff and  the  Shaver  Wagon  Company,  and 
make  them  and  numeroos  other  persons 
parties  defendant,  and  demand  Judgment 
agalnstplalntiff  for  $13,916.47, and  against 
the  Shaver  Wagon  Company  for  $16,784.83, 
and  tor  attorney's  feee  and  coats.    J.  D. 


K.  Smith,  In  an  answer  to  the  cross-peti- 
tion, and  by  way  of  counter-claim,  alleges 
that  he  is  the  owner  of  one  of  the  two 
notes  given  to  plaintiff  and  secured  by  the 
mortgage  of  October  23,  1885,  and  de- 
mands judgment  thereon  against  the 
Shaver  Wagon  Company,  and  asks  the 
foreclosure  of  the  mortgage.  The  Chicago 
Varnish  Company  and  S.  D.  Kimbark 
unite  in  an  answer  and  cross-petition, 
which  shows  that  the  Shaver  Wagon 
Company  made  to  them,  on  the  29th  day 
of  October,  1885,  certain  promissory  notes 
and  a  mortgage  on  all  its  personal  prop- 
erty to  secure  their  payment.  They  de- 
mand Judgment  for  the  amount  ot  the 
notes  and  the  foreclosure  of  themortgage. 
Other  defendants  appeared  and  filed  an- 
swers, but  their  claims  do  not  require  spe- 
cial notice. 

The  district  court  found  that  there  was 
due  on  the  $2,700  note  the  sum  of  $1,798.- 
86,  and  on  the  $11,000  note  tbesum  of  $18,- 
900,  and  that  plaintiff  and  the  Shaver 
Wagon  Company  were  liable  for  their  pay- 
ment. It  rendered  Judgment  in  favor  of  C. 
Hardin  ft  Sons  and  against  plaintiff  and 
said  company  in  the  sum  ot  $15,693.86  on 
account  of  those  two  notes.  It  found 
that  there  is  due  on  the  $6,382.86  note  the 
sum  ot  $1,635.35,  and  on  the  $600  notes  the 
sum  of  $1,366.50,  making  an  aggregate  on 
the  three  notes  of  $3,001.86.  It  rendered 
Judgment  for  that  amount  In  favor  of  C. 
Hardin  ft  Sons  and  against  the  Shaver 
Wagon  Company.  It  found  due  J.  D. 
K.  Smith  the  sum  ot  $1,772.70,  and  ren- 
dered judgment  in  bis  favor  and  against 
the  Shaver  Wagon  Company  for  that 
amount.  It  found  due  the  Chicago  Var- 
nish Company  the  sumot  $289.96, for  which 
it  rendered  Judgment  against  theShaver 
Wagon  Company.  A  Judgment  was  also 
rendered  against  the  same  defendant  and 
In  favor  of  S.  D.  Kimbark  for  the  sum  of 
$60.20.  The  court  also  found  that  the 
mortgage  executed  by  plaintiff  March  11, 
IKM),  and  the  mortgages  executed  by  the 
Shaver  Wagon  Company  June  12,  1886, 
October5, 1886,  and  on  the  29th  day  of  Octo- 
Iwr,  1885,  were  valid,  and  it  decreed  their 
foreclosure.  It  waa  also  found  that  the 
property  included  in  the  chattel  mort- 
gages had  been  placed  In  the  hands  ot  a 
trustee,  named  Martin,  to  sell,  and  that 
it  had  t>een  sold,  and  the  proceeds  thereof, 
amounting  to  $11,248.16,  deposited  for  tlie 
use  of  the  parties  entitled  thereto.  It 
was  ordered  to  be  paid  to  the  Judgment 
creditors,  to  satisfy  their  Judgments,  in  the 
order  in  which  we  have  stated  them.  The 
plaintiff,  theShaver Wag^ia  Company, and 
otliers  appeal. 

1.  The  appellants  claim  that  the  note 
for  $6,882.85.  the  two  for  $600  each,  and 
the  mortgages  given  on  the  12th  day  of 
June,  1886,  and  the  5th  day  ot  October, 
1885,  were  never  authorized  by  the  Shaver 
Wagon  Company.  The  articles  of  incor- 
poration of  thatcompany  provide  that  its 
"affairs  and  business "  shall  be  managed 
by  a  board  of  five  directors,  and  make  it 
the  duty  of  the  president  to  superintend 
the  affairs  and  business  ot  the  corpora- 
tion, and  sign  certificates  -  of  stock.  It 
was  also  made  the  duty  ot  the  secretary 
to  sign  certificates  of  stock,  and  to  keep  a 
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record  of  the  meetincs  of  stockholdera 
and  board  of  directors,  and  keep  an  ac- 
curate account  of  all  tbe  transactionB  of 
the  company.  Tbe  notes  and  mortgages 
In  qnestlon  were  made  and  executed  by 
tbe  president  and  secretary.  On  tbe  17th 
day  of  July,  1882,  the  board  of  directors  of 
the  company  adopted  the  following: 
"Resol red,  that  the  president  be  author- 
ised to  make  such  arrangements  to  pro- 
cure funds  to  carry  on  tbe  work  or  pay  In- 
debtedness as  he  In  his  Judgment  shall 
deem  expedient  or  best;  and,  in  the  ab- 
sence of  a  meeting  of  the  board  of  direct- 
ors, he  shall  have  full  power  to  act  in  all 
cases."  On  tbe  14th  day  of  April,  1885, 
the  board  of  directors  authorised  the 
president  or  Tice-president  and  secretary 
"to  execute  mortgages  upon  the  goods 
and  merchandise  and  notes  and  books  of 
account  and  upon  the  real  estate  to  C. 
Hardin  &  Sons,  as  additional  security  up- 
on the  notes  we  are  owing  them,  being 
the  notes  executed  to  them  by  W.  T.  Sha- 
ver, and  notes  executed  to  them  by  the 
company. "  On  the  28d  day  of  October, 
1885,  the  board  of  directors  adopted  the 
following:  "Resolved,  tnat  the  president 
and  secretary  be,  and  are  hereby,  directed 
to  execute  notes  for  $1,612..55  and  $8,868.- 
62,  and  a  chattel  mortgage  to  secure  the 
same  upon  the  personal  property,  notes, 
and  accounts  of  the  company,  and  a  real 
estate  mortgage  upon  the  real  estate,  to 
further  secure  the  same  for  the  sums  due 
Mr.  W.  T.  Shaver  from  the  company  and 
the  indebtedness  by  the  company  in  favor 
of  J.  D.  K.  Smith,  and  assigned  to  Mr. 
Shaver,  subject,  however,  to  a  mortgage 
made  by  W.  T.  Shaver  to  J.  D.  K.  Smith, 
March  15, 1878:  subject,  also,  to  a  chattel 
mortgage  made  by  W.  T.  Shaver  to  C. 
Hardin  &  Sons,  March  11, 1880;  subject,  al- 
so, to  mortgages  and  ch'attel  mortgages 
made  by  this  company  to  C.  Hardin  & 
Sons,  June  12, 1886,  and  October  6,  1S85. 
Resolved,  that  tbe  president  and  secretary 
be,  and  are  hereby,  empowered  to  give 
mortgages  on  the  personal  and  real  estate 
of  the  company,  or  any  other  class  of  se- 
curity that  they  may  deem  necessary  to 
secureother  claims  against  thucompany." 
Thenote  for$5,882.86  was  given  nn  account 
of  several  loans  made  to  the  company  dur- 
ing the  year  1884,  and  for  interest  on 
them,  and  for  interest  on  the  notes  made 
by  the  plaintiff  for  f2,700  and  911,000.  All 
the  consideration  of  the  note  for  95,882.85, 
excepting  a  small  amount  of  interest, 
had  accrued  prior  to  the  14th  day  of  April, 
1885.  The  notes  for  9600  each  were  for  a 
loan  which  was  placed  to  the  credit  of  the 
company,  and  checked  out  by  it  In  the  or- 
dinary course  of  business.  It  is  apparent 
that  the  business  of  the  company  was  con- 
ducted on  tbe  theory  that  the  resolution 
of  July,  1882,  authorised  the  president  and 
secretary  to  procure  funds  required  in  the 
business,  and  to  make  the  notes  of  the 
company  for  that  purpose.  Whether  the 
board  of  directors  could  delegate  to  the 
president  and  secretary  for  an  indefinite 
time  tbe  power  to  execute  contracts  In 
the  name  of  the  company  is  a  question 
which  we  need  not  determine.  Tbey  had 
the  right  to  require  the  officer  named  to 
execute  specific  contracts,  as  to  give  notes 


and  mortgages  for  spedfled  purposes,  and 
having  that  right  they  were  authorised 
'  to  ratUy  the  acts  of  such  officers  in  giving 
notes  and  mortgages  for  such  purposes. 
It  is  said  tbe  action  taken  by  the  board 
April  14, 1886,  did  not  authorize  the  presi- 
dent and  secretary  to  give  a  new  note  for 
the  Indebtedness  nearly  two  months  after- 
wards, and  execute  a  chattel  mortgage  to 
secure  its  payment.  The  giving  of  a  new 
note  was  not  mentioned,  it  is  true,  but 
the  validity  of  the  indebtedness  for  which 
it  was  given  is  not  questioned.  The  time 
within  which  the  mortgages  should  be 
given  is  not  specified.  It  may  be  that  be- 
tween the  14th  day  of  April,  1885,  and  the 
12th  day  of  the  next  June  some  property 
had  been  acquired  by  the  company  upon 
which  the  mortgage  was  given,  but  it 
does'  not  appear  to  have  been  the  intent 
of  the  board  to  mortgage  only  the  proper- 
ty it  bad  on  the  date  first  named,  bat 
rather  to  pledge  the  property  of  the  com- 
pany for  the  payment  of  Its  debts.  There 
is  nothing  to  show  that  the  mortgage 
was  not  executed  within  a  reasonable 
time.  The  giving  of  the  two  9G00  notes 
was  not  specially  authorised  by  tbe 
board.  But  the  resolution  of  October  23, 
1885,  referred  to  the  mortgages  of  June  12tb 
and  October  5th  of  that  year,  and  made 
them  paramount  to  a  new  mortgage, 
which  it  authorised.  In  view  of  the  pre- 
ceding actions  of  the  board,  which  we 
have  set  out,  and  the  practice  of  thepresl- 
dent  and  secretary,  of  which  the  board 
necessarily  had  knowledge,  we  think  the 
resolution  of  October  23d  should  be  held 
to  ratify  the  mortgages  and  the  notes 
therein  sptecifled.  It  is  true,  the  notes  se- 
cured by  the  mortgagres  were  not  men- 
tioned in  the  resolution,  but  it  is  common 
for  the  proceedings  of  such  boards  to  be 
expressed  in  language  which  is  not  techni- 
cally full  and  accurate;  but,  where  the  in- 
tent of  the  proceedings  is  made  reasona- 
bly certain,  it  should  be  given  effect.  In 
this  case  the  purpose  of  the  mortgages 
specified  was  to  secure  the  payment  of 
the  notes  therein  described.  Having 
knowledge  of  the  mortgages,  the  board, 
we  must  presume,  had  knowledge  of  oil 
the  claims  which  they  were  designed  to 
secure,  and  the  record  shows  nothing  to 
the  contrary. 

2.  J.  D.  K.  Smith  was  the  managing 
member  of  the  firm  of  C.  Hardin  &  Sons, 
and  from  July,  1882,  was  president  of  the 
Shaver  Wagon  Company.  On  the  17th 
day  of  the  month  named  he  gave  to  plain- 
tin  a  check  for  96,000.  Smith  states  that 
it  was  given  nominally  for  910,000  in 
stock  of  the  company,  which  was  placed 
in  bis  name,  but  was  really  designed  as  a 
loan,  which  was  repaid  by  plaintiff  on 
the  day  it  was  made;  and  that  it  was  de- 
signed to  prevent  the  book-keeper  of  plain- 
tiff from  having  an  exact  knowledge  of 
the  transactions  between  himself  and  C. 
Hardin  &  Sons  in  regard  to  collateral  se- 
curities. The  appellants  contend  that 
the  95,000  check  of  Smith  should  be  ap- 
plied as  a  credit  on  the  indebtedness  of 
plaintiff  represented  by  the  92,700  and 
911,000  notes.  It  was  placed  to  the  credit 
of  plaintiff  on  the  books  of  C.Hardin  & 
Sons,  but  was  immediately  checked  oat, 
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accordlogr  to  the  agreement  by  which  it 
was  g[ven.  The  giving  of  the  check  by 
Smltb,  and  the  placing  ot  It  to  the  credit? 
of  plaintiff,  and  the  givliig  of  a  check  for 
the  amonnt  of  the  credit  by  plaintiff,  were 
all  parts  of  one  transaction.  Plaintiff 
teiitifleB  as  a  witnesB,  but  does  not  deny 
the  claim  of  Smith  in  regard  to  it.  Al- 
tbooKh  the  transaction  does  not  seem  to 
have  been  a  meritorious  one,  yet  plaintiff 
cannot  complain  of  It;  and  it  docs  not 
seem  to  bare  prejudiced  any  of  the  appel- 
lants. As  the  parties  to  it  did  not  agree 
that  the  check  of  Smith  should  be  applied 
on  the  Indebtedness  ot  plaintiff  In  salt, 
we  will  not  so  apply  it. 

3.  When  the  Shaver  Wagon  Company 
was  Incorporated  certificates  for  capital 
stock  to  the  amoont  of  flOO.OOO  were  is- 
sued. There  is  conflict  in  the  testimony 
as  to  the  owners  of  the  stock.  C.  Hardin 
ft  Sons  admit  that  nearly  aU  of  it  stood 
on  the  books  of  the  company  In  their 
name  or  In  the  names  of  other  persons  for 
their  benefit,  and  they  claim  that  It  was 
so  held  as  collateral  security  on  account 
ot  mnch,  if  not  all,  of  the  indebtedness  for 
which  they  aeek  to  recover  in  this  action. 
They  also  admit  that  they  have  trans- 
ferred a  portion  of  the  stock  so  held,  but 
only  tor  the  trust  purposes,  and  that  at 
least  f  6U,000  ot  the  stock  Is  now  held  for 
the  purposes  stated  by  other  parties. 
The  appellants  contend  that  the  stock  Is- 
sued to  C.  Hardin  A  Sons  was  to  be  held 
In  tmat  tor  the  benefit  of  the  company, 
and  that  by  transferring  and  tailing  to  ac- 
count tor  It  that  firm  have  converted  It  to 
their  own  use,  and  are  liable  for  Its  value, 
which  Is  presumed  to  be  the  par  value. 
There  Is  nothing  in  the  numerous  and 
volnmlnouB  pleadings  to  Justify  such  a 
claim.  They  do  not  allege  such  a  conver- 
sion. The  stock  was  delivered  to  C.  Har^ 
din  A  Sons  for  a  proper  purpose,  and  for 
that  It  is  still  held.  Thelrclalms  have  not 
been  paid,  and  no  demand  has  been  made 
for  the  surrender  of  the  stock.  The  evi- 
dence wholly  falls  to  show  a  conversion. 

4.  What  we  have  said  disposes  of  the 
controlling  questions  in  the  case.  Many 
ot  the  issues  presented  by  the  pleadings 
seem  to  have  been  abandoned  by  appel- 
lants. Others  have  no  support  in  the  evi- 
dence. We  conclude  that  appellants  have 
no  sufficient  reason  to  complain  of  the 
Jndgment  ot  the  district  court.  It  Is 
therefore  affirmed. 


WoBDKN  ▼.  Chicago  &  N.  W.  R.  Co. 

(Atprame  Oowrt  of  Iowa.  Feb.  S,  1891.) 
Assiomnire  or  Cohtbacts. 
A  ooDtraot  by  •  ooal  mining  company  to 
fumlab  daily,  fw  one  year,  a  certain  qnantity  of 
coal  taken  from  •  partioular  vein,  to  defendant 
railroad  compaaj,  u  not  assignable;  and  an  as- 
eiguee  of  the  coal  company  under  an  assignment 
for  the  'benefit  of  aredftors,  made  before  the  ex- 
piration of  the  year,  cannot  maintain  an  action  to 
compel  the  railroad  company  to  complete  the 
contraot  FtoUowing  Rappleye  v.  Seeder  Ca,  79 
Iowa,  2S0,  41  N.  W.  Rep.  868. 

Appeal  from  district  court,  Polk  county; 
Chabi.cb  Bishop,  Judge. 

Action  for  a  breach  of  con  tract.  Defend- 
ant's demurrer  to  the  petition  being  sua- 


talued,  and  plaintiff  electing  to  stand  up- 
on his  petition,  judgment  was  entered  dla- 
misslng  the  same,  from  which  he  appeals. 
A.  A.  Haakins,  for  appellant.  N.  li. 
Hubbard,  Jr.,  tor  appellee. 

GrvEN,  J.  The  petition  shows  that  the 
Polk  County  Coal  Company  made  an  offer 
In  writing  to  the  purchasing  agent  ot 
the  defendant  to  furnish  from  one  to  two 
cars  of  lump  coal  per  day  for  one  year 
from  July  1,  1888,  at  91.60  per  ton  at  the 
mine,  from  a  certain  vein,  upon  certain 
conditions  that  need  not  be  named,  which 
offer  was  accepted.  That  on  the  16th  day 
of  March,  1889,  said  coal  company  made 
a  general  assignment  tor  the  benefit  of  its 
creditors ;  and  on  the  24tb  of  that  month 
John  B.  Oibson  purchased  of  the  assignee 
the  property  of  said  coal  company,  in- 
cluding the  contract  in  suit.  That  Gibson 
demanded  of  defendant  to  take  and  pay 
for  coal  nnder  the  contract,  which  it  re- 
fused to  do.  That  on  October  21,  1889, 
plaintiff,  for  valuable  consideration,  pur- 
chased of  Gibson  his  claim  for  damages 
against  the  defendant  by  reason  ot  sncb 
failure;  and  that  the  profits  to  Gibson  un- 
der the  contract  would  have  been  $2,600. 
The  demurrer  is  upon  the  ground  that  tbe 
facts  stated  in  the  petition  do  not  entitle 
the  plaintiff  to  the  relief  asked,  nor  to  any 
relief,  for  the  reason  that  the  alleged  con- 
tract between  defendant  and  tbe  Polk 
County  Coal  Company  is  not  in  law  assign* 
able,  and  said  attempted  assignment  Is  of 
no  effect.  The  very  able  and  learned  argu- 
ments ot  counsel,  both  oral  and  in  print, 
and  their  extended  citations  of  authorities, 
show  that  there  is  a  decided  conflict  in  the 
opinions  of  the  courts  upon  this  question. 
The  question,  however,  is  not  an  open  one 
In  this  state.    It  was  fully  settled  in  Bap- 

gleye  v.  Seeder  Co.,  79  Iowa,  220, 44  N.  W. 
lep.  808,  wherein  all  the  argroments  of  ap- 
pellant are  fully  answered.  In  that  case  It 
Is  held  that  Young  Bros.,  who  held  a  con- 
tract with  defendant  for  the  future  sale 
and  delivery  of  a  certain  make  ot  seeders, 
could  not,  by  assignment  for  the  benefit  ot 
their  creditors,  compel  the  defendant  to 
accept  the  assignee  to  perform  the  con- 
tract instead  of  themselves.  Following 
that  case,  we  think  the  Judgment  ot  the 
district  court  should  be  affirmed. 


"Walkkb  t.  Birchabs  et  al. 
(JSupreme  Court  of  Iowa.    Feb.  11,  1£91.) 

BJLILBOAS  COMFAmBB— MUKIOlrAI.  Aid— LlABILITT 
OF  DlRKCTOBS. 

Aots  leth  Gen.  Assem.  Iowa,  a  1S8,  I  6, 
provides  that  If  the  directors  of  any  railroad  of 
tliree-feet  gauge  receiving  taxes  voted  In  aid 
thereof  under  the  act  sltallvote  to  mortgage  or 
Incomber  the  road  for  more  than  $16,000  per 
mile,  they,  or  those  voting  in  the  affirmative, 
shall  be  liable  to  each  stockholder  in  an  amount 
double  the  par  value  of  his  stodc,  if  the  stook  is 
rendered  less  valuable  thereby.  Meld,  that  per- 
sons receiving  shares  for  taxes  voted  and  paid  aft- 
er tbereooitiuig  of  a  mortgage  for  moretnantie,- 
000  per  mile  cannot  recover  against  the  directors 
who  voted  the  same. 

Appeal  from  district  court,  Polk  county; 
Mabcos  Kavanauob,  Judge. 
Action  under  section  6,  c.  123,  Laws  16tb 
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G«n.  ABsem.,  and  section  7,  c.  159,  Lawa 
20th  Gen.  Assem.  Deteadant's  demnrrer 
to  the  petition  being  snstalned,  and  plaln- 
tlB  electing  to  stand  upon  bis  petition. 
Judgment  was  entered  dismissing  the 
same,  and  plaintiff  appeals. 

Warren  Walker,  for  appellant.  Hub- 
bard A  Dawl^,  for  appellees. 

ChVBN,  J.  1.  The  petition  shows  that 
in  pnrsuance  of  the  prorisions  of  chapter 
123,  Acts  16th  Geu.  Assem.,  a  tax  was  daly 
voted  on  the  taxable  property  of  Cedar 
Falls  township,  Black  Hawk  conn  ty,  Iowa, 
on  the  22d  day  of  November,  1888,  in  aid 
ot  the  WlBConHln,  Iowa  ft  Nebraska  Rail- 
way Company.  That  on  June  2, 1884,  a 
like  tax  was  voted,  as  provided  In  chap- 
ter 1&9,  Laws  20tb  Gen.  Assem.,  npon  the 
taxable  property  of  Waterloo  township 
in  said  county,  in  aid  of  said  company. 
That  said  taxes  were  dne  and  payable 
one-halt  on  January  1, 1885,  and  one-half 
on  January  1, 1886.  That  certain  proper- 
ty owners  named  in  the  petition  paid  their 
taxes  in  the  amonnts  and  at  the  times 
stated,  and  received  certificates  therefor 
from  the  county  treasurer,  which  they 
severally  assigned  to  plaintiff;  and  that 
the  railway  company  received  the  taxes 
ao  paid,  the  last  receipt  being  on  Novem- 
ber 7, 1888.  That  at  dates  named  plaintiff 
duly  presented  said  certificates  to  George 
O.  BlxiMichael,  secretary,  treasurer,  and 
general  manager  of  the  company,  and  de- 
manded stock  therefor,  which  was  refused. 
Tbat  the  defendants  were  members  of  the 
board  of  directors  of  said  company,  and 
as  such  did  on  the  1st  day  of  November, 
1863,  vote  to  bond  and  mortgage  said  road 
as  follows:  A  first  mortgage  to  the  Union 
Trust  Company,  dated  January  1, 1883,  to 
the  amount  of  $SM,000  per  mile;  and  an 
Income  mortgage  to  Marshal  Oren  Wilson 
and  AllMrt  Collins,  dated  January  2. 1883, 
to  secure  f  20,000  Income  bonds  per  mile,— 
the  first  ot  which  raortgagres  was  filed  for 
record  In  Black  Hawk  county  January  S, 
1884,  and  the  other  June  8. 18S4.  That  by 
said  action  of  the  defendants  the  shares 
of  stock  to  which  plaintiff  is  entitled  have 
been  rendered  of  less  value  and  wholly 
lost;  wher^ore  he  asks  judgment  for 
double  tbe  value  thereof  estimated  at  par. 

2.  It  will  be  seen  that,  according  to  the 
petition,  the  defendants'  vote  to  mort- 
gage the  road  was  prior  to  the  voting  of 
either  tax :  that  tbe  first  mortgage  was 
filed  for  record  several  months  before  the 
second  tax  was  voted,  and  the  second 
mortgage  v^as  filed  on  the  same  day  tbe 
second  tax  was  voted;  and  that  both 
mortgages  were  voted  by  the  directors, 
executed,  and  filed  for  record  long  before 
any  of  tbe  tax  was  due  or  paid.  The  first 
ground  of  demurrer  presents  the  question 
whether  directors  are  liable,  under  the 
statute,  for  voting  such  Incnmbrancee  be- 
fore tbe  tax  is  voted  and  received.  Section 
6,  c.  123,  Acts  16tb  G^n.  Assem.,  under 
which  the  finst  tax  was  voted,  is  as  fol- 
lows :  "The  board  ot  dlrec  tors  of  any  rail- 
road company  receiving  taxes  voted  in 
aid  thereof  under  tbe  provisions  ot  this 
act,  or  those  members  thereof,  or  either  ot 
them,  who  shall  vote  to  bond,  mortgage, 
or  in  any  manner  incumber  said  road  to 


an  amount,  if  the  same  be  a  raJlroad  of 
three-feet  gauge,  to  exceed  tbe  sum  of 
eight  thousand  dollars  per  mile,  and  if 
ot  the  ordinary  four  feet  eigbt  and  one- 
half  inch  gauge,  to  exceed  the  sum  of  six- 
teen thousand  dollars  per  mile,  not  in- 
cluding in  either  case  any  debt  for  ordi- 
nary operating  expenses,  shall  be  liable  to 
the  stockholders,  or  either  of  them,  tor 
double  the  amount,  estimated  at  its  par 
value,  of  the  stock  by  bim  or  ber  held,  if 
the  same  should  be  rendered  of  less  value 
or  lost  thereby."  Section  7,  c.  159,  Acts 
20th  Qen.  Assem.,  under  which  the  second 
tax  was  voted,  is  a  re-enactment  of  section 
6,  with  asllsht  transposition  of  the  words, 
which  does  not  alter  the  meaning,  nor 
affect  tbe  qnestlon  under  consideration. 
It  is  a  matter  of  common  knowledge  that 
tbe  construction  of  railroads  tn  this  state 
was  lareely  aided  by  subscriptions  to  the 
stock  cA  tbe  companies  and  by  voting 
taxes,  and  tbat,  by  reason  of  the  extent 
to  which  the  roads  were  incumbered  after 
such  aid  was  given,  the  people  realised 
but  little  on  the  stock  to  which  tbey  were 
entitled.  It  was  tn  remedy  this  wrong, 
and  to  secure  to  stockholders  the  value  of 
their  stock,  unimpaired  by  ineumbranues 
In  excess  ot  the  amounts  named,  that  the 
sections  under  which  this  action  is  brought 
were  enacted.  The  liability  created  by 
these  sections  Is  extraordinary,  and,  it  not 
penal,  is  cnrtalnly  in  the  nature  ot  a  penal 
liability.  It  Is  to  all  stoekbc^ders,  wheth- 
er they  become  such  by  subscribing  for  or 
purchasing  shares  or  by  the  payment  of 
tax  voted  in  aid  of  the  company.  He  who 
became  a  stockholder  by  paying  tax  is 
entitled  to  no  greater  rights,  under  these 
statutes,  than  one  who  subscribed  tor  or 
purchased  shares.  It  would  not  be  con- 
tended that  directors  would  be  liable  tor 
having  voted  iucumbrances  in  excess  of 
the  amoant  named,  to  one  who  purchased 
stock  with  notice  tbat  tbe  Incumbrances 
had  been  voted,  executed,  and  recorded. 
We  have  seen  that  the  tax-payers  ot  Wa- 
terloo township  bad  record  notice  of  the 
first  mortgage,  which  is  in  excess  ot  the 
limit,  before  the  tax  was  voted  on  the 
property  In  tbat  township;  and  tbat  the 
taz-pay»s  ot  both  townships  had  record 
notice  ot  both  mortgages  before  they  paid 
any  of  tbe  tax,  and  before  any  ot  the  tax 
was  paid  to  tbe  railroad  company.  If 
voting,  executing,  and  recording  these  in- 
cumbrances renders  the  defendants  liable 
In  tbls  action,  then  tbelr  acts  were  a  law- 
ful reason  tor  refusing  to  pay  the  tax,  or. 
It  pajrraent  was  Insisted  npon,  tor  enjoin- 
ing colleetlon,  and,  it  payment  bad  been 
made,  to  en]oln  payment  to  the  railroail 
company.  PlaintlB'sassignors  had  record 
notice  ot  these  Incumbrances  before  tbey 
paid  any  part  of  tbe  tax,  and  before  an.y 
part  of  it  was  paid  to  the  railroad  com- 
pany. Tbey  paid  to  the  county  treas- 
urer, and  permitted  him  to  pay  to  the 
company,  without  protest  and  without 
Invoking  the  ordinary  and  adequate  i-eme- 
dles  of  the  law  that  were  open  to  them  at 
every  step.  Surely  It  Is  not  the  purpose 
of  the  law  to  allow  those  who  have  thus 
acquiesced  in  the  placing  of  the  incum- 
brances to  recover  against  the  directors 
personally,   because    of    their  being   so 
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^aeed.  Had  tbe  direetors  voted  these 
esecBaive  Incambrancea  atter  the  company 
had  received  the  tax,  the  case  would  be 
qnlte  diOerent.  In  such  case  tsx-payens 
woald  be  without  remedy  by  the  usual 
proeeasea  o{  the  law.  True,  If  they  had 
notice  ol  the  vote  to  Incumber,  they  mlRht 
aak  Injunction,  but  there  is  no  require- 
ment nor  record  that  gives  them  such 
notice;  and,  when  tbe  inoambrance  is  ex- 
ecoted,  and  rights  of  third  persons  arise, 
the  stockholder  is  without  remedy,  ex* 
cept  as  it  is  given  in  tbe  sections  quoted. 
We  are  of  the  opinion  that  directors  are 
personally  liable  to  stockholders  only  in 
cases  where,  after  the  company  has  re- 
ceived taxes  voted  in  its  aid,  the  bonds  are 
issued  by  their  authority  in  excess  of  the 
Hmlta  named  in  tbe  statute,  and  the  stock 
Is  thereby  rendered  of  less  value.  It  tol* 
lows  from  these  conclusions  that  the  de- 
mnner  was  properly  sustained;  and,  as 
tUs  folly  disposes  of  the  case,  we  need  not 
eonsldnr  the  other  questions  raised  and 
discussed.    Affirmed. 


Van  .4  ken  et  ah  v.  Clark  et  al. 

(SvprenM  Coutrt  cf  Imea.    Feb.  7,  1891.) 

Bpcano  PiBVOBMAiKm  —  AoAnm  Decbdikt^ 
PAxnas — SoKvmso  Piarmii. 

1.  Code  Iowa,  |  2487,  prorides  that  an  agree- 
nMDt  to  convey  land  may  oe  specifically  enforced 
■gsiDSt  Uie  eiecator  at  the  vendor.  Section  3488 
provides  that  it  is  aot  oceeasarv  to  make  any 
albar  thsa  ttie  oxeontor  party  defendaDt  to  the 
anit  for  apeoiflo  pert OTuianoe,  but  that  heirs  and 
daTiieea  may  on  ttieir  own  lAotion  at  any  time  be 
made  defendants.  On  the  petition  of  an  exec- 
utor, who  was  decedent's  former  partner,  a  spe- 
cial administrator  was  appointed  by  the  court, 
who  reported  that  decedent  had  feold  by  oral  con- 
tract all  his  interest  In  partnership  real  estate 
te  hia  partaien,  who  hod  assused  the  firm  debts 
da*  OB  tlie  land.  Held,  that  on  such  repwt  the 
ooort  had  power,  without  making  tbe  hairs  and 
devisees  of  decedent  parties,  to  direct  the  execu- 
tion ot  a  release  by  the  executor  to  Uie  surviving 
partners,  and  of  such  papers  as  would  show  the 
settlement  of  the  paitnershlp  affairs,  and  that 
deeedent's  estate  was  not  liable  for  any  of  such 
an  debts. 

8.  SecUoDS  9487, 9488,  are  not  unconstitutional 
•a  against  persons  acquiring  title  by  devise  or 
descent  suMequant  to  their  enactment,  on  the 
ground  that  they  are  deprived  of  property  with- 
out due  process  of  law,  as  the  legislature  has 
power  to  impose  upon  property  Inherited  such 
ooDditlOM  as  it  sliall  deem  proper  to  enact.  The 
MOtiims  do  not  deprive  heirs  and  devisees  of 
their  riglit  to  appear  and  contest  the  olalms  of 
patitionera  or  the  right  of  tbe  executor  to  execute 
a  ooDVMsnoe. 

i.  ne  surviving  partner  is  entitled  to  the 
peaaesaion  of,  and  to  control  and  use,  both  the 
real  and  personal  property  of  the  firm  so  long  as 
is  reqnirM  to  settle  and  close  Its  business,  and 
■atU  tlte  tmaineas  is  closed  the  realty  will  he 
tMSted  in  equity  as  penonal  property;  and  in 
■Beeeedings  by  aa  eaecuterand  surviving  partner 
to  settle  the  partaership  affairs.  In  which  the 
estate  of  ttie  deceased  partner  was  interested, 
it  is  not  necessary  to  make  parties  the  heirs  of 
tbe  devisee  of  the  deceased  partner. 

Appeal  from  district  court,  Johnson 
eonnty;  S.  H.  Faibaix,  Judge 

Action  in  equity  to  set  aside  a  convey- 
ance of  real  estate  and  the  order  of  court 
by  virtue  of  which  it  is  made.  A  demurrer 
to  the  petition  was  su;)tained,  and,  plain- 


tiff  refusing  to  further  plead,  Judgment 
tras  rendered  In  favor  of  defendant  tor 
costs.    The  plaintiffs  appeal. 

Ranch  dt  Wade,  tor  appellants.  A.  E. 
Swisher  and  Joe  A.  Edw&rdB,  for  appel- 
lees. 

Robinson,  J.  The  material  facts  shown 
by  the  pleading^  are  substantially  as  fol- 
lows: Thomas  Uili  died  testate  in  the 
year  1885.  By  his  will  he  devised  and  be- 
queathed all  his  property  tu  his  wife  Elisa 
D.  Hill.  Mrs.  Hill  died  intestate  in  tbe 
year  1886,  leaving  tbe  plaintiffs  and  otiiers 
as  heirs.  John  N.  Coldren  qualified  as 
executor  of  tbe  estate  of  Thomas  Hill,  and 
entered  upon  the  discharge  of  the  duties 
nf  the  office  about  the  IStb  day  of  Febru- 
ary, 1888.  On  the  8d  day  of  tbe  next 
month  he  filed  an  application  for  tbe  ap- 
ptiintment  of  a  special  administrator. 
The  grounds  alleged  for  the  application 
were  that  during  the  life-time  of  the  tes- 
tator he  was  a  meml>er  of  a  copartnership 
composed  of  himself,  Esekiel Clark,  and  the 
applicant  Coldren:  that  the  copartnership 
was  known  as  tbe  low  a  City  Bank,  and 
commenced  business  in  1875;  that  Clark 
owned  one-bait  of  the  bank,  and  each  of 
the  other  partners  one-fourth;  that  the 
assets  of  tbe  bank  consisted  of  moneys 
and  credits  and  certain  real  estate  in 
Iowa  City,  tor  which  tbe  firm  was  indebt- 
ed in  a  large  amount;  that  in  December, 
1882.  Hill  checked  out  all  his  money  in  tbe 
business  of  the  firm,  and  withdrew  from 
the  firm,  relinquishing  all  his  interest  in 
its  property,  tbe  remaining  partners 
agreeing  tu  pay  all  Its  outstanding  obliga- 
tions; that  no  formal  settlement  or  re- 
lease In  writing  was  made  by  tbe  parties; 
that  tu  prevent  claims  being  made  by 
persons  not  acquainted  with  tbe  facts, 
and  to  close  the  business  of  the  copartner- 
ship in  due  form,  and  save  the  expense  of 
litigation,  the  appointment  of  a  special 
administrator  was  asked  to  investigate, 
settle,  and  close  all  unsettled  matters,  if 
any,  of  the  Iowa  City  Bank;  and  such 
orders  as  should  be  necessary  for  tbe  pro- 
tection of  the  estate  of  Thomas  Hill  were 
also  asked.  Tbe  application  was  granted, 
and  O.  W.  Koonts  was  appointed  and 
qualified  as  special  administrator.  In 
May.  1888,  Koonts  filed  a  report  which 
showed  the  following :  Originally  the  part- 
nership existed  between  £.  Clark  and 
Thomas  Hill  only.  They  acquired  the  title 
to  lot  4,  block  82,  in  Iowa  City,  at  diflei^ 
ent  times,  and  of  different  parties,  a  part 
of  the  title  being  In  the  name  of  Thomas 
Hill  and  a  part  in  tbe  name  of  E.  Clark 
and  Thomas  Hill.  The  original  consider- 
ation paid  for  all  the  property  was  f  18,- 
692.  Of  that  amount  Clark  paid  f  14,892, 
and  Hill  #1,800.  In  1875  the  Iowa  City 
Bank,  a  copartnership,  was  organised. 
The  capital  stock  of  tbe  bank  was  9^,- 
OOU,  of  which  Clark  paid  oue-balf.  Hill  one- 
fourth,  and  Coldren  one.fourth;  and  the 
interest  of  each  partner  was  in  proportion 
to  the  amount  be  so  paid.  The  bank 
ceased  to  du  business  in  1882.  In  1880. 
Clark  and  Hill  conveyed  the  title  to  tbe 
lot  aforesaid  to  the  copartnership,  tbe 
Iowa  City  Bank.  At  that  time  tbere  was 
an  indebtedness  created  in  erecting  buUd- 
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inga  on  the  lot  to  the  amonnt  of  f  62,540. 
Tbe  entire  expense  of  the  buildlngrs,  known 
UB  tbe " Opera-Honse  Block,"  bad  been 
advanced  by  the  bank.  None  of  the  per- 
Bonal  fnnds  of  the  partners  were  used  in 
conatroctlng  tbe  block.  In  1882  tbe  Iowa 
City  Bank  closed  its  huiilness,  and  tbe 
Iowa  City  National  Bank  was  organized. 
Hill  withdrew  his  interest  from  the  Iowa 
City  Bank,  and  invested  it  in  stock  in  the 
Iowa  City  National  Bank.  Tbe  old  bank 
transferred  to  the  new  a  part  of  tbe  Op- 
era-House  block,  tbe  safes,  fixtures,  and 
good-will  of  the  old  bank,  for  $35,000. 
That  amount  was  applied  upon  tbe  in- 
debtednesB  existing  fur  construe  ting  the 
building,  leaving  still  due  an  indebtedness 
of  f  28,980,  which  included  the  remainder  of 
the  cost  of  construction,  and  all  addition- 
al improvements  to  that  date.  Immedi- 
ately after  these  transactions  occurred. 
Hill,  for  the  purpose  of  taking  additional 
stock  in  tbe  national  bank,  proposed  to 
Clark  and  Coldren  to  sell  all  his  interest 
in  lot  4,  block  82,  to  them  for  the  sum  of 
$2,000,  on  condition  that  they  should  as- 
sume the  indebtedness  aforesaid.  The 
proposition  was  accepted,  and  the  price 
asked  was  paid.  The  Indebtedness  was  as- 
sumed by  Clark  and  Coldren.  Hill  was 
released  from  liability  therefor,  and  from 
that  time  ceased  to  have  any  interest  in 
the  property  described.  1'he  agrreements 
between  Hill,  Clark,  and  Coldren  were  ver- 
bal. When  Hill  died  the  debt  which  Clark 
and  Coldren  had  assumed  amounted  to 
$80,606.  The  special  administrator  recom- 
mended thntthe  agreements  of  Hill,  Clark, 
and  Coldren  be  ratified,  and  that  a  release 
to  Clark  and  Coldren,  which  should  recog- 
nize the  assumption  by  them  of  the  con- 
struction debt,  be  executed  for  the  appar- 
ent Interest  which  Hill  had  in  tbe  property 
of  the  copartnership  at  the  time  of  his 
death.  The  report  was  approved,  and  a 
release  was  ordered  and  made  by  the  spe- 
cial administrator,  as  he  had  recommend- 
ed. The  property  described  in  the  release 
was  all  the  assets  of  the  Iowa  City  Bank, 
and  all  the  interest  Thomas  Hill  bad  in 
lot  4,  In  block  82,  Iowa  City.  Coldren 
made  his  final  report  as  executor  in  June, 
1888.  Tbe  petition  in  this  case  alleges 
that  the  application  of  the  executor  for 
tbe  appointment  of  a  special  administra- 
tor, its  approval,  the  order  for  and  execu- 
tion of  the  release,  were  all  made  without 
notice  to  or  the  knowledge  of  the  plain- 
tiffs ;  that  there  never  was  in  fact  any  sale 
made  of  the  property  of  Thomas  Hill,  nor 
of  bis  interest  in  the  property  of  the  Iowa 
City  Bank;  that  there  was  never  any 
transfer  or  release  of  title  from  Hill  to 
Clark  and  Coldren ;  that  it  was  not  neces- 
sary to  sell  tbe  interest  of  Hill  in  the  prop- 
erty described  to  paythedebts  of  the  part- 
nership, nor  to  pay  the  debts  of  Hill ;  that 
the  value  of  the  Interest  of  Hill  in  said 
property  greatly  exceeded  the  amount  al- 
leged to  have  been  paid  therefor.  Tbe  pe- 
tition also  alleges  as  a  separate  canse  of 
action  that  Thomas  Hill  owned  an  Inter- 
eat  in  tbe  Iowa  City  Bank;  that  said  bank 
was  the  grantee  and  owner  of  lot  4,  in 
block  82,  Iowa  City;  that  a  portion  of 
said  property  waa  sold  to  tbe  Iowa  City 
National  Bank,  but  that  the  part  retained 


la  yielding  a  large  revenae;  that  it  la  In 
the  possession  of  Clark  and  Coldren,  who 
have  made  no  accounting  for  the  rents 
and  profits  received.  Tbe  plaintiffs  al- 
lege that,  as  heirs  of  Eliza  D.  Hill,  they 
have  an  interest  in  the  propertyin  contro- 
versy, and  in  the  profits  thereof;  that  the 
proceedings  for  the  release  of  the  Interest 
of  Hill  were  illegal  for  want  of  notice  to 
them.  They  ask  that  the  order  approT- 
ing  the  report  of  the  special  administrator 
and  directing  tbe  execution  of  the  release, 
and  the  release  as  executed,  be  set  aside; 
that  the  partnership  matters  of  Hill  and 
defendants  be  closed  and  settled ;  that  an 
accounting  be  had,  the  interest  of  Hill  as- 
certained, and  the  property  of  the  copart- 
nership distributed.  By  an  amejadment 
to  the  petition  C.  S.  Welch,  administrator 
of  the  estate  of  Eliza  D.  Hill,  was  made  a 
party  plaintiff.  The  defendants  are  B. 
Clark  and  J.  N.  Coldren.  Tbe  grounds  of 
tbe  demurrer  are  that  the  facts  stated  In 
the  petition  do  not  entitle  the  plaintiffs  to 
the  relief  demanded. 

1.  The  averments  of  the  petition  in  re- 
gard to  the  condition  of  the  Iowa  City 
Bank  and  the  interest  of  Hill  therein  at 
tbe  time  of  his  death  are  not  very  full  and 
clear,  but  we  think  it  may  fairly  be  in- 
ferred from  the  language  that  it  is  the 
claim  of  plaintiffs  that  at  the  time  of  the 
death  of  Hill  there  bad  been  no  dissolution 
of  the  firm  known  as  the  "Iowa  City 
Bank,"  as  originally  organized,  and  no 
sale  of  the  interest  of  Hill  to  bis  copart- 
ners, no  division  of  assets  or  assumption 
of  llabilltlea,  and  qo final  settlement;  that 
the  interest  of  Hill  in  the  Opera-House 
Block,  subject  only  to  tbe  sale  of  a  portion 
thereof  to  the  Iowa  City  National  Bank, 
was  held  by  Bill  at  tbe  time  of  his  death ; 
that  it  was  not  necessary  to  sell  that  In- 
terest to  pay  the  partnership  debts,  nor 
to  pay  the  debts  of  Hill;  that  the  title 
thereto  vested  in  Eliza  D.  Hill,  by  virtue  of 
the  will  of  her  hnaband,  and,  upon  her 
death,  became  vested  in  her  heirs,  sub- 
ject only  to  the  right  of  the  defendants  to 
subject  it  so  far  as  necessary  to  pay  the 
partnership  debts,  and  the  rights  of  the 
executor  of  the  estate  of  Hill  and  the  ad- 
ministrator of  the  estate  of  bis  devisee  to 
subject  it  to  tbe  payment  of  debts  against 
those  estates.  In  other  words,  the  plain- 
tlRs  claim  that  on  the  death  of  Mrs.  Hill 
the  title  to  an  interest  in  the  Opera-Houso 
block  became  vested  in  them,  subject  to 
being  divested  for  the  purposes  stated, 
and  that  such  title  could  not  be  divested 
by  proceedings  to  which  they  were  not 
parties.  The  pleadings  show  that  the  dis- 
trict court,  on  tbe  report  of  the  special 
administrator,  found  that  Hill  had  in  fact 
sold  his  interest  in  the  property  of  the 
firm  to  defendants,  and  that  they  had  as- 
sumed to  pay  certain  indebtedness,  but 
that  tbe  agreements  of  sale  and  to  as- 
sume the  indebtedness  were  verbal.  Con- 
ceding that  tbe  facts  were  as  found,  the 
court  had  ample  power  to  direct  the  ex- 
ecution of  a  release,  and  to  authorize  tbe 
execution  of  such  papers  as  would  show 
that  the  affairs  of  the  copartnerehip  were 
fully  settled,  and  that  tbe  estate  of  Hill 
was  not  liable  for  any  of  the  partnership 
debts.    Such  an  exercise  of  judicial  power 


Digitized  by^OOQlC 


Iowa.) 


VAN  AKEN  e.  CLARK. 


75 


waa  demanded  by  the  Interests  of  the  es- 
tate ol  Hill  and  of  defendants. 

2.  Bat  It  la  said  that  appellants  bad  an 
apparent,  If  nut  a  real,  Interest  In  the 
Opera-House  block,  and  that  the  coart 
coold  not  legally  determine  what  their  in- 
terest was  in  a  proceeding  to  which  they 
were  not  parties.  If  the  finding  of  the 
conrt  were  correct,  the  order  It  made  in 
effect  directed  the  special  administrator 
to  fnlly  perform  an  agreement  made  hy 
Hill  to  sell  and  conTey  real  estate.  He 
had  received  the  consideration  of  the  con- 
veyance and  had  snrrendered  possession 
of  the  real  estate,  but  had  not  executed 
the  conveyance,  which  defendants  had  a 
riirht  to  demand.  Thecase  IstfaoB  brought 
within  the  provisions  of  sections  2487  and 
2488  of  the  Ck)de,  which  are  as  follows: 
"8487.  When  a  person  under  such  obliga- 
tloD  to  convey  real  estate  as  might  have 
been  enforced  against  Mm,  if  living,  dies 
before  making  such  conveyance,  the  coart 
may  enforce  a  speciflc  performance  of  such 
contract  by  the  executor,  and  require  him 
to  ezecnte  the  conveyance  accordingly. 
2488.  It  is  not  necessary  to  make  any  other 
than  the  executor  party  defendant  to  soch 
proceedings  In  the  first  Instance;  but  the 
conrt,  in  its  discretion,  may  direct  other 
persons  Interested  to  be  made  parties,  and 
may  cause  them  to  be  notified  thereof  in 
such  manner  as  the  court  may  deem  ex- 
pedient. Heirs  and  devisees  may,  on  their 
own  motion,  at  any  time  be  made  defend- 
ants. "  It  Is  said  that,  so  far  as  these  sec- 
tions authorise  tbeconveyanceof  property 
without  notice  to  the  heirs  of  an  intestate, 
they  are  UDConstitutlonal.  as  seeking  to 
deprive  a  person  of  his  property  without 
due  process  of  law.  It  is  true,  as  a  gen- 
eral rule,  that  the  title  to  the  real  prop- 
erty of  one  who  dies  intestate  vests  im- 
mediately in  his  heirs,  and  not  in  the  ad- 
ministrator of  bifl  estate.  But  the  descent 
of  real  property  Is  regulated  by  statute; 
and  it  u  competent  for  the  legislative 
power  to  Impose  upon  property  inherited 
soch  conditions  as  It  shall  deem  proper 
to  enact.  In  this  case  the  sections  of  the 
Code  under  consideration  were  in  force 
when  Hill  died.  The  alleged  interests  of 
plaintiffs  were  acquired  subject  to  their 
provisions.  They  provided  a  method  for 
securing  a  conveyance,  which  the  dtfend- 
ants  were  entitled  to  adopt.  Plaintiffs 
were  not  deprived  of  their  right  to  appear 
and  contest  the  claims  of  defendants,  but 
were  required  to  take  notice  of  the  pro- 
ceedings, and  appear  and  contest  such 
dalms  and  the  rUsnt  of  the  executor  to  ex> 
eente  a  conveyance,  or  thereafter  remain 
silent.  We  are  of  the  opinion  that  the 
sections  in  question  are  not  nnconstlta- 
tional,  as  applied  to  the  facts  in  this  case. 
Bee  Association  v.  Reed,  80  Pa.  8t.  46.  No 
fraud  on  the  part  of  any  one  is  suggested, 
and  no  sufficient  excuse  for  the  failure  of 
plalntlfla  to  appear  in  the  proceedings  in- 
•tltated  by  the  executor  of  Hill  Is  shown. 

8.  Tbe  petition  alleges  that  tlinre  never 
was  In  fact  any  sale  made  by  Hill  of  the 
property  In  controversy,  and  tbe  demurrer 
admits  that  allegation  to  be  true.  If 
there  bad  been  no  agreement  to  sell,  and 
if  there  was  no  obligation  to  convey  the 
property,  sections  2487  and  2488  of  the  Code 


did  not  apply.  Assuming  that  such  was 
the  caae,  and  that,  so  far  as  the  proceed- 
ings in  questloa  depend  upon  the  provis- 
ions of  those  sections,  they  are  without 
validity,  what  are  the  rights  of  the  plain- 
tiffs ?  As  already  stated,  the  petition,  fairly 
Interpreted,  shows  that  the  firm  of  which 
Hill  was  a  member  had  not  been  dissolved 
at  the  time  of  his  death ;  Its  affairs  had 
not  been  settled ;  its  debts  were  unpaid, 
and  its  assets  had  not  been  distributed. 
The  real  estate,  which  is  the  chief  subject 
of  controversy,  was  procured  with  part- 
nership assets  for  the  use  of  the  firm  in  the 
prosecution  of  its  business.  It  was  held 
and  used  for  that  purpose,  and  was  in  all 
respects  treated  as  partnership  stock. 
That  such  was  the  int^tion  of  the  Hrm  in 

Srocurlng  it  is  shown  in  part  by  the  fact 
liat  the  title  thereto  was  taken  in  tlie 
firm  name.  It  is  the  general  rule,  which 
has  been  frequently  approved  by  this 
court,  that  in  equity  real  property  owned 
by  a  partnership  will  be  treated  as  per- 
sonalty, subject  to  the  rules  which  usually 
govern  that  species  of  property.  Paige  v. 
Paige.  71  Iowa,  818,  82  N.  W.  Rep.  860; 
Hewitt  V.  Rankin,  41  Iowa,  88;  Evans 
V.  Hawley,  86  Iowa,  84;  I  Ldndl.  Partn. 
*881,  and  notes;  J.  Pars.  Partn.  {  109, 
and  notes;  T.  Pars.  Partn.  871.  But  the 
death  of  Hill  operated  to  dissolve  the 
partnership.  What  effect  did  the  disso- 
lution have  upon  tbe  title  to  the  real  es- 
tate? Itwasimpressedwitbthecharacter 
of  personalty  for  the  purposes  of  tbe  part- 
nership, and  appellants  contend  that  it 
ceased  to  have  that  character  when  the 
partnership  was  dissolved.  It  was  said  in 
Allen  V.  Withrow,  110  D.  S.  119, 8  Sup.  Ct. 
Rep.  617,  that  "real  property  owned  by  a 
partnership  and  purchased  with  partner- 
ship funds  la,  for  tbe  purpose  of  settling 
the  debts  of  the  partnership  and  distribut- 
ing its  effects,  treated  in  equity  as  personal 
property."  In  Hoyt  v.  Hoyt,  &t  Iowa, 
176.  28  N.  W.  Rep.  600,  it  was  said:  "Real 
estate  which  belongs  to  a  partnership  is 
subject  to  all  the  Incidents  of  personal 
property.  *  ■  *  None  of  the  partners 
can  be  said  to  have  any  interest  or  right 
In  It  while  the  partnership  continues.  The 
claim  of  the  partner  is  to  such  portion  of 
tbe  residue  of  the  property  as  shall  be 
found  to  bedne  him  upon  the  final  balance 
of  the  accounts  of  the  firm  after  the  con- 
version of  the  assets  and  the  liquidation 
of  the  debts."  In  Walling  v.  Burgees, 
(Ind.)  32  N.  £.  Rep.  419,  the  sale  of  part- 
nership real  estate  by  a  surviving  part- 
ner to  pay  debts  of  the  firm  was  sus- 
tained. The  ground  of  the  decision  seems 
to  be  that  the  realty  of  a  partnership  must 
l>e  treated  as  personalty  so  long  as  it  is 
required  for  the  payment  of  partnership 
debts.  That  doctrine  was  approved  in 
Lear's  Appeal,  105  Fa.  St.  606.  See,  also, 
Lang's  Heirs  v.  Waring.  60  Amer.  Dec. 
688;  Huston  V.  Neil,  41  Ad.  604.  When  a 
partnership  Is  dissolved  by  the  death  of  a 
member  the  survivor  at  once  l>ecomes  in- 
vested with  the  exclusive  right  to  the  pos- 
session and  control  of  the  personal  prop- 
erty ol  the  firm.  Starr  v.  Case.  69  Iowa, 
603,  IS  N.  W.  Kep.  645;  T.  Pars.  Partn.  440; 
1  Lindl.  Partn.  •842,  note  1.  He  has  that 
right  for  the  purpose  of  settling  and  clos- 
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ing  the  partnerabip  bnetness.  It  may  be  as 
Important  that  he  have  possession  of  the 
real  property  of  the  firm  also,  and  the 
right  to  Dse  it  for  the  same  purpose ;  and 
we  do  not  think  that  heirs  of  the  deceased 
partner  shonld  be  permitted  to  interfere 
with  such  poasession  and  use  where  such 
Interference  would  not  be  authorized  In 
tJiecase  of  personal  property.  In  other 
words,  the  survlTing  partner  is  endtied 
to  the  possession  of,  and  to  control  and 
nse,  both  the  real  and  personal  property 
of  the  firm  so  long  as  it  is  required  to  set- 
tle and  close  its  bosineBs;  and  nntil  the 
business  is  closed  the  realty  will  be  treat- 
ed  in  equity  as  personal  property.  In  this 
case,  if  the  averments  of  the  petition  t>e 
true,  the  business  of  the  Iowa  City  Bank 
was  onsettled  when  Hill  died,  and  it  was 
unsettled  when  the  proceedings  in  eontro- 
▼ersy  were  instituted  and  carried  on.  The 
d^endants,  as  surviving  partners,  were 
eotltied  to  the  possession  of  the  propwty 
to  controversy.  Application  was  made  to 
the  court  ha^ng  Jurisdiction  of  such  mat- 
ters for  such  reli^  as  would  anthorixe  the 
settlement  of  the  estate  of  Hill,  and  to  ac- 
complish that  end  it  was  necessary  to  set- 
tle the  partnership  matters  in  which  the 
estate  wss  interested.  On  the  facts,  as 
found  by  that  court,  the  relief  granted 
was  authorized.  It  is  not  attacked  for 
fraud  or  mistake,  but  on  the  ground  that 
the  findings  upon  which  it  was  based  were 
erroneous,  and  that  it  was  granted  wi1±- 
out  notice  to  the  heirs  of  Mrs.  Hill.  But 
until  the  estate  of  Thomas  Hill  is  settled 
they  are  not  oitltled  to  any  of  the  per- 
sonal property  which  belonged  to  It.  Un- 
til that  time  the  executor  of  that  estate  is 
entitled  to  it.  It  appears  that  the  ex- 
ecutor has  made  his  final  report,  but  it  is 
not  shown  that  he  has  been  discharged. 
Before  he  was  entitled  to  a  discharge  he 
was  required  to  give  notice  of  his  applica- 
tion for  that  purpose.  Van  Aken  v.  Col- 
dren.  (Iowa,)  45  N.  W.  Rep.  878.  From 
the  similarity  of  names  and  facts  stated 
in  the  case  cited  ft  may  be  inferred  that 
the  report  of  the  executor  was  approved, 
and  that  he  was  discharged;  but,  if  that 
be  the  case,  the  order  affirming  the  report 
8S  final,  under  the  facts  stated  in  the  peti- 
tion in  this  case,  was  Improperly  granted, 
and  parties  adversely  interested  should 
have  made  known  their  objections  at  the 
time  and  in  the  manner  provided  by  stat- 
ate.  See  Code,  S§  2474^  2475;  Van  Akin  v. 
Welch,  (Iowa,)  46  N.  W.  Bep.  406.  We 
must  presume,  in  the  absence  of  a  show- 
ing to  the  contrai7,  that  they  had  due  no- 
tice Ol  the  application  of  the  executor  tor 
a  discharge.  Bntit  appears  that  the  in- 
terest of  the  estate  of  Thomas  Hill  In  the 
partnership  business  of  the  Iowa  City 
Bank  was  in  factsettled.  It  was  the  duty 
of  the  executor  to  procure  a  settlement  of 
that  kind,  and  the  petition  shows  how  it 
was  accomplished.  It  resulted  in  atisorb- 
ing  all  the  Interest  of  the  estate  in  the 
realty  in  controversy.  Since  that  was  re- 
quired as  to  the  estate  of  Hill,  it  retained 
its  character  of  personal  property  to  the 
end  that  the  estate  never  became  entitled 
to  it  as  realty,  and  the  title  thereto  was 
never  vested  in  the  heirs  of  Mrs.  Hili. 
Tliw  have  failed  to  show  themselves  enti- 


tled to  interfere  with  the  settlement,  or  to- 
avoid  tbe  execution  of  the  release. 

4.  Tbe  conclusions  announced  dispose  of 
all  questions  In  the  case  which  we  are  re- 
quired to  consider.  The  Judgment  of  the 
district  court  is  affirmed. 


MCLCBN  V.   DiSTBICT    TOWNSBIP    OF    BSAIt 

Qbovb  et  al. 
{Swpreme  Court  cf  loum.    Vtb.  7,  1891.) 

DI8MIS8XI.  or  AFFEAIr— Fa^ILUBX  TO    VlUS  ABSIOiT- 
MB2IT  or  EbBOBS. 

On  appeal,  no  assienment  of  errors  was 
filed  until  aiver  arpniment  In  term-time,  two  datns- 
before  the  day  assigned  ttx  caoses  trom  the  dis- 
trict from  which  the  ^>peal  was  taken.  HeUl, 
that  the  appeal  should  be  dismissed,  under  Cod* 
Iowa,  i  8188,  providing  for  dismissal  tor  a  f  allure- 
to  serve  and  nle  an  assignment  of  erron  10  days 
before  the  first  day  of  the  trial  term. 

Appeal  from  district  court,  Qnthrlecoan- 
ty;  O.  B.  Ayebs,  Judge. 

This  is  a  suit  in  equity,  by  which  the 
plaintiff  seeks  to  enjoin  the  defendant* 
from  removing  a  school-honse.  A  tempo* 
rary  iajunctiou  was  granted.  The  defend- 
ants filed  an  answer,  and  a  motion  to  dis- 
solve tbe  injunction.  The  motion  waa 
submitted  to  the  conrt  upon  the  petition  - 
and  answer  and  certain  affidavits,  and  tha- 
injunction  was  dissolved.  Plaintiff  ap- 
peals. 

E.  W.  Weeks  and  Kantttnim  A  Guemaey, 
for  appellaat.  F.  O.  Hinkaon  and  Apple- 
gate  &  Brown,  for  appellees. 

BOTHBOCE,  J.  The  motion  to  dissolve 
tbe  injunction  contained  some  eight  differ- 
ent grounds  therefor.  Some  five  or  six  of 
these  alleged  causes  tor  dissolving  the  in- 
junction appear  to  be  material,  and  are 
argued  by  counsel  for  appellant.  The  ab- 
stract of  appellant  was  served  upon  coun- 
sel for  appellee  on  the  Slst  day  of  March, 
1890,  and  filed  In  this  conrt  on  the  14tb 
day  of  April  of  the  same  year.  The  ab- 
stract contained  no  assignment  of  errors. 
After  the  cause  was  argued  by  appellant 
and  appeltees,  the  appellant  filed  an  as- 
signment of  errors  under  tbe  name  of  an 
"amendment  to  the  abstract. "  This  as- 
signment ot  errors  was  served  upon  ap- 
pellees' counsel  on  the  13th  day  of  May, 
1890,  during  tbe  term  of  this  court,  and 
two  days  l>efore  tlie  day  assigned  for 
causes  appealed  from  the  judicial  district 
trom  which  the  appeal  was  taken.  The 
cause  was  suhmitted  on  the  16th  day  of 
May,  and  at  the  same  time  a  motion  to 
strike  tbe  assignment  of  errors  was  sub- 
mitted \vith  the  case.  It  is  not  claimed 
by  appellant  that  an  assignment  of  errors 
was  not  necessary.  It  was  determined  by 
this  court  several  years  ago  that  an  as- 
^gnment  of  errors  is  necessary  in  a  case 
like  this.  See  Powers  v.  O'Brien  Co.,  54 
Iowa,  601,6  N.  W.  Rep.  720;  Patterson  v. 
Jack,  58  Iowa,  6S2,  IS  N.  W.  Rep.724w  And 
we  have  held  that,  where  an  assignment  of 
errors  was  not  served  upon  the  appellee 
10  days  before  the  first  day  of  the  trial 
term,  the  appeal  will  be  dismissed  on  mo- 
tion; and  that  an  asaignnient  ot  errors 
not  filed  10  days  before  the  first  day  of  the 
term,  and  not  until  after  appellee's  argu- 
ment   was   filed,   cannot  be  considered. 
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Rnnell  r.  JohDSton,  91  Iowa,  279,  26  N.  W. 
Rep.  232.  Section  8183  of  tbe  Code  express- 
ly provides  that  for  a  failure  to  serve  and 
file  an  assignment  of  errors  10  days  before 
the  first  day  of  tbe  trial  term  the  appellee 
may  have  tbe  appeal  dismissed,  or  tbe 
Judgment  or  order  aflSrmed,  unless  good 
cause  be  shown  for  the  failure  by  affida- 
vit. Counsel  lor  appellees  raised  tbe  ques- 
tion In  tbdr  argument.  Appellant  after 
that,  and  without  any  showing  whatever, 
and  without  leave,  filed  the  assigiiment  of 
errors,  and  afterwards  tbe  apiiellees 
moved  to  dlahtiss.  There  Is  an  affidavit 
In  resietanceof  the  motion,  but  itlsfounded 
on  hearsay;  and  even  llthefacts  were  veri- 
fied by  the  party  having  knowledge  there- 
of, they  show  no  "good  cause  for  the  fall- 
■n."  The  appeal  will  be  dismissed. 


Jbssttp  v.  Chtoago  &  N.  W.  Bt.  Go. 

(Supreme  Court  oj  Iowa.    Feb.  7,  189L) 

Bwamox  or  Vvidiot— Foujno  Just— VAUDirr 

OV  COirTBi,0T— POBUO  FOUOT. 

1.  Vniere  the  cowt  orders  the  ]ary  to  aep»- 
iste  after  they  shall  agree  on  thelrverdict,  snd  to 
Appear  st  s  later  day  with  their  verdict,  if  the 
JTiry,  on  being  polled,  do  not  all  agree  to  thever- 
diot,  tbe  oonrt  alumla  tend  them  oat  tor  sfnrther 
ooBsideration  of  the  case,  under  Code  Iowa,  | 
SHOB,  whloh  provides  that.  If  aav  Juror  disagree, 
tbe  Jury  must  be  sent  out  for  further  delibera- 
Uob;  ud  the  oonrt  cannot  reoeive  affidavits  of 
the  other  inrora  as  xo  what  verdict  was  agreed 
npon  by  all  the  Jurors. 

2.  A  contract  by  a  ralbvad  companv  in  settle* 
stent  of  a  claim  for  personal  in]  ones  by  an  em- 
ploye to  give  liim  permanent  employment  on  a 
switch-engine  is  not  void  as  against  public  policy 
in  that  It  would  require  the  company  to  employ 
the  injured  person  even  thongh  he  was  not  com- 

Eitent,  In  violation  of  its  obligation  to  the  pui>- 
c,  aa  the  contract  does  not  require  the  company 
to  keep  him  at  worlc  when  lnoapabl& 

Appeal  from  district  court,  Hamilton 
county;  J.  L,.  Htkvbnb.  Judge. 

The  petition  declares  on  an  oral  agree- 
ment to  give  plaintiff  permanent  employ- 
ment as  a  fireman  on  a  switch-engine  at 
ESagle  Grove,  at  f40  a  month,  in  consider- 
ation of  the  settlement  of  a  claim  held  by 
plaintiff  for  personal  injuries  while  in  the 
employment  of  defendant.  There  was  a 
Judgment  npon  a  verdict  for  plaintiff. 
Defendant  appeals. 

J.  O.Cook,1oT  appellant.  Cbnae  &  Cbase, 
lor  appellee. 

Bbck.  C.  J.  1.  By  the  denial  of  plaintiff 
of  the  correctness  of  defendant's  abstract, 
and  by  the  denial  of  defendants  of  the 
amendments  and  the  abstract  made  by 
plaintiff,  we  are  sent  to  the  transcript  to 
discover  tbe  real  contents  of  the  record. 
But,  as  much  of  tbe  disputed  contents  of 
tbe  tecord  are  Involved  in  points  which 
ought  not  to  be  determined  npon  this  ap- 
peal, we  find  It  unnecessary  to  refer  to  the 
transcript,  except  upon  one  or  two  unim- 
portant points.  The  question  in  the  case 
which.  In  our  opinion,  is  controlling  and 
decisive  upon  this  appeal,  is  presented  up- 
on tbe  following  facts,  which  are  disclosed 
by  the  record.  The  appellant's  record 
correctly  states  tbe  major  part  of  them  in 
tbe  following  language,  which  is  substan- 
tially a  repetition  of  tbe  words  of  the 


transcript:  "After  the  Jnrytaad  retired, 
and  while  they  were  delllieratlng  upon 
the  verdict,  the  court,  against  the  objec- 
tion of  the  defendant,  ordered  that  wlien 
they  agreed  they  should  seal  their  verdict, 
and  separate,  and  return  to  court  on  Mon- 
day at  two  o'clock  p.  M.,  to  be  polled,  [It 
being  Saturday  at  the  time  of  the  making 
of  order,]  to  which  order  the  defendant 
objected,  and  then  and  there  duly  excepted. 
And  on  Monday,  October  8, 1888,  at  two 
p.  H.,  the  Jury  came  into  court  with  a 
sealed  verdict,  which,  being  opened  by 
the  court,  read  aa  follows :  '  We,  the  Jury, 
find  for  tbe  plaintiff,  and  assess  his  dam- 
ages at  fl,600.  QiLi.  Pebrt,  Foreman.' 
Upon  the  opening  and  reading  of  which 
tbe  Jury  was  polled,  and  the  Jurors  each 
severally  asked  by  tbe  court  as  follows: 
'Was  this  and  is  this  your  verdict?'— to 
which  nine  Jurors  answered,  'Yes;'  to 
which  said  question  Juror  W.  A.  8b altar 
answered :  '  It  was  my  verdict,  providing 
tbe  f(iOO  is  deducted  as  tbe  amount  al- 
ready received ;'  and  Juror  Oliver  Westen 
responded :  '  It  was  my  verdict,  except  I 
thought  tbe  9600  was  to  come  oS;'  and 
Jnror  Qeo.  £.  Sands  responded:  'Yes, 
provided  thefWO  be  deducted  from  the 
91,600,  for  what  plalBtlB  has  already  re 
cMved.'  And  thereupon  defendant's  conn- 
s' objected  to  the  verdict  being  received 
and  recorded,  or  Judgment  entered  there- 
on, and  plalntltf's  counsel  asked  that  tlie 
three  Jurors  lie  required  to  answer 'yes' 
or  'no'  to  the  questions  asked  by  tiie 
court;  and  tbe  court  propounded  the 
same  question  again  to  each  of  the  said 
Jurors,  and  received  like  answers,  as 
above  stated;  to  which  tbe  plaintiff's 
counsel  excepted.  Tbe  Jury  was  then  dis- 
charged, and  the  case  continued."  The 
record  shows  that  on  the  day  the  caose 
was  submitted  to  the  Jury  exceptions 
were  taken  to  instroctious,  and  a  time 
was  fixed  for  tbe  preparation  and  filing 
of  a  bill  of  exceptions.  After  the  Jury  bad 
retired  to  consider  their  verdict  the  fol- 
lowing proceeding  was  had,  as  shown  bi 
tbe  following  language  of  the  record: 
"The  parties  not  agreeing  to  a  sealed 
verdict,  it  is  ordered  by  the  conrt  tiiat 
the  Jury,  it  a  verdict  is  agreed  upon,  ap- 
pear on  Monday  at  two  o'clock  p.  M.,and 
that  the  verdict  be  then  opened,  and  the 
Jury  polled;  and  the  defendant  objects 
and  excepts."  The  foregoing  record 
clearly  shows  (1)  that  the  parties  did  not 
agree  upon  a  sealed  verdict;  (2)  that  the 
order  of  the  court  allowed  tbe  Jury  to  sep- 
arate after  they  had  agreed  upon  a  verdict, 
and  required  them  to  appear  at  an  hour 
named  on  Monday  to  return  tbe  verdict 
and  to  be  polled ;  (8)  that  upon  polling 
tbe  Jury  ttaree  jurors  declared  that  they 
did  not  agree  to  the  verdict  as  roidered 
by  their  foreman.  Tbe  record  further 
shows  that, after  thejury  was  polled, they 
were  discharged,  and  the  cause  was  con- 
tinued. It  also  appears  that  a  motion 
was  made  by  plaintiff  for  a  Judgment  on 
the  verdict,  which  at  the  next  term  of 
court  came  on  for  hearing,  and  by  stipu- 
lation of  the  parties  it  was  set  down  for 
bearing  at  a  subsequent  term  in  anothw 
county,  and  Judgment  was  to  be  entered 
as  of  the  term  when  tbe  order  was  made. 
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Each  party  was  authorized  to  flle  afB- 
davits  as  they  might  deem  proper.  The 
decision  and  order  ol  the  Judge  were  filed 
in  Tacation,  directing  judgment  on  the 
verdict.  Affidavits  made  by  jurors— those 
who  had  not  objected  to  the  verdict — 
tending  to  show  that  the  verdict  had  been 
agreed  to  by  the  jury  were  filed  by  plain- 
tiO. 

2.  Under  the  statnte  of  this  state  a  ver- 
dict cannot  be  accepted  unless  agreed  to 
by  all  the  jurors.  II  any  juror  disagrees, 
the  jury  must  be  sent  out  again  for  fur- 
ther consideration  of  tbe  case.  Code,  § 
2803.  The  following  sections  of  the  Code 
are  applicable  to  the  question  before  us : 
"Sec.  2804.  When  tbe  verdict  Is  announced, 
either  party  may  require  the  jury  to  be 
polled,  which  shall  be  done  by  the  conrt 
or  clerk  asking  each  juror  If  it  is  his  ver- 
dict. If  any  one  answer  in  the  negative 
the  jury  must  be  sent  out  for  further  de- 
liberation. See.  2806.  When,  by  consent 
of  the  parties  and  the  court,  the  jury  have 
been  permitted  to  seal  their  verdict,  and 
separate  before  it  is  rendered,  such  sealing 
la  equivalent  to  a  rendition  and  a  recording 
thereof  In  open  court ;  nor  shall  such  jury 
be  polled  nor  permitted  to  disagree  there- 
to unless  such  a  course  has  been  agreed 
npon  between  tbe  parties  in  open  court, 
and  entered  on  the  record. " 

8.  The  facts  clearly  show  that  a  sealed 
verdict  was  not  consented  to  by  the  par- 
ties, and  therefore,  under  Code,  5  2805, 
was  not  authorized.  It  further  clearly 
appears  that  the  conrt  below,  by  Its  or- 
der, did  not  intend  that  the  jury  should 
render  a  sealed  verdict,  as  contemplated 
by  Code,  §  280.5,  npon  which  the  jury  could 
not  be  polled,  and  to  which  they  could 
not  disagree;  but  In  fact  intended,  and  so 
ordered,  that  upon  the  coming  of  the  jury 
at  the  time  fixed  with  their  verdict  they 
should  be  polled.  In  pursuance  of  this  or- 
der the  jury  were  polled,  and  there  were 
fonnd  three  who  did  not  agree  to  the  ver- 
dict. Upon  this  fact  appearing,  it  was 
clearly  tbe  duty  of  the  court  to  send  the 
Jury  out  for  a  further  consideration  of  the 
case.  Such  Is  the  plain  and  imperative 
requirement  of  the  statute.  We  know  of 
no  rule  which  will  permit  the  conrt,  after 
it  is  found  upon  a  polling  that  a  part  of 
the  Jury  do  not  agree  to  the  verdict,  there- 
upon to  receive  afildavits  of  the  other 
Jurors  to  the  etiect  that  the  verdict  was 
agreed  to  by  all  the  Jurors.  They  were, 
nnder  the  law.  In  response  to  the  polling, 
authorized  to  e-zpress  their  dissent;  and 
their  fellows  should  not  be  permitted  to 
testify  that  they  did  not  dissent.  The 
statute  plainly  declares  that,  upon  a  dls- 
agrreement  appearing  npon  the  polling  «f 
the  jury,  tbe  case  shall  be  again  given 
them  for  consideration.  Code,  §  2808.  We 
know  of  no  authority  to  annul  this  stat- 
ute. We  shall  not  be  expected  to  cite  au- 
thorities or  assign  reasons  in  order  to  snp- 
port  our  conclusion  that  obedience  to  this 
statute  must  be  required.  In  our  opin- 
ion, the  district  court  erred  in  rendering 
Judgment  upon  the  verdict. 

4.  The  contract  declared  on  which  the 
evidence  tends  to  establish  was  to  the 
effect  that  defendant  should  give  plaintlR 
permanent  employment  upon  a   switch- 


engine  at  Eagle  Grove.  Defendant  InslcrtiS 
that  this  contract  Is  contrary  to  pnblic 
policy,  and  void,  for  the  reason  that  it 
does  or  may  bind  defendant  to  employ 
plaintiff  when  In  fact  he  was  not  no 
skillful  and  otherwise  capable  as  to  be  fit 
for  service;  thus  obligating  defendant 
to  employ  plaintiff  when  its  duty  and  ob- 
ligation to  Che  public  forbids  it.  The  con- 
tract will  not  admit  of  a  constructton 
which  will  require defendtint  to  keep  plain- 
tiff at  work  as  an  employe  when  at  any 
time  he  is  not  capable  of  doing  such 
work.  The  contract  would  not  compel 
defendant  to  permit  plaintiff  to  take 
charge  of  an  engine  If  he  is  or  should  be 
Incapable  of  running  it.  Defendant  Is 
therefore  not  required  by  the  contract  to 
violate  Its  duty  to  the  public.  We  do  not 
determine  whether  plaintiff  may  recover 
compensation  when  be  is  unfit  to  run  the 
engine.  If  defendant  should  be  at  sucb 
times  liable  to  plaintiff,  it  would  not  be 
required  to  give  plain  tiff  work  if  he  should 
not  be  fit,  tor  any  reason,  to  do  it.  If  the 
contract  so  provides,  or  may  be  so  inter- 
preted, defendant  would  be  liable  to  plain- 
tiff for  wag^  when  he  may  be  unfit  to 
work  as  an  engineer.  Instructions  asked 
by  defendant  In  conflict  with  these  views 
were  rightly  refused.  In  view  of  the  fact 
that  the  question  may  arise  upon  another 
trial,  we  have  passed  npon  It. 

6.  Other  questions  In  the  case.  Involving 
the  sufficiency  of  the  bill  of  exceptions, 
the  certification  of  the  evidence,  and  the 
like,  cannot  arise  upon  another  trial. 
And  questions  arising  upon  rulings  In  the 
admission  of  evidence  and  upon  Instruc- 
tions may  not  again  arise.  None  of  these 
questions,  therefore,  ought  to  be  or  need 
be  decided  upon  this  appeal.  The  judg- 
ment of  tbe  district  conrt,  in  our  opinion, 
ought  to  be  reversed. 


Rea  v.  Jaffbat  ft  Co. 
(Supreme  Court  cf  loioa.    Feb.  7. 189L) 

BSST  ASO  SeCMNDART    EvrOSNCB  —  INSOLVENCT— 
C1.AUI8  or  WiVB — DlSTBIBUTIVB  Sbabb. 

1.  Testimony  oi  a  grantee  that  she  never  had 
•ny  of  the  deeds  in  her  chain  of  title  in  her  pos- 
session or  control,  save  that  from  her  Immediato 
grantor,  vrhlch  was  lost,  Is  sofflcient  to  admit  the 
records  of  such  deeds  in  evidence. 

9.  Error  in  admitting  record  evidence  of  a 
mortgage,  without  snfflciently  tkccoontlng  for  the 
original,  is  not  prejadicial,  where  the  mortgage 
is  subsequently  pi«auced,  though  not  otEered  In 
evidence. 

8.  On  the  trial  of  a  wife's  claim  against  the 
estate  of  her  Insolvent  husband  for  moneys  loaned. 
It  was  shown  that  the  husband.  In  maldng  a  state- 
ment for  the  purpose  of  obtaining  credit,  omitted 
to  state  any  debt  to  his  wife,  and  on  the  trial  tbe 
husband  admitted  that  the  statement  was  false, 
and  said  that  it  was  so  made  on  adviue  of  a 
friend.  Held,  tJist  the  question  asked  the  hus- 
band as  to  when  bis  wife  first  knew  of  such  state- 
ment was  not  improper  as  calling  tor  a  mere 
opinion,  but  was  competent  to  disprove  the  wife's 
I»rticl^tion  in  the  fraud. 

4.  The  husband  may  be  examined  as  to  the 
details  of  the  transsotlon,  to  see  If  it  in  fact  con- 
stituted a  borrowing  of  money;  and  it  is  compe- 
tent for  him  to  explain  the  reason  tor  antedating 
paper  given. 

6.  Evidence  of  conversations  between  them, 
tending  to  show  the  contracts  nnder  which  the 
indebtedness  existed,  Is  oompetenu 
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A.  Eiror  in  erolndlngr  a  question  on  on>sB-«x- 
■mlDafon  ii  oored  wbere  the  partjr  snbseqaently 
tails  the  witness,  and  examines  him  fully  on  the 
•oblect. 

7.  Antedated  notes  given,  Just  before  making 
•  reneral  assignment,  by  a  husband  to  his  wife, 
wno  was  a  former  partner,  to  an  amount  eqoal  to 
the  debts  of  the  Arm,  which  had  been  aasomed 
tn  him,  but  were  not  paid  at  that  time,  do  not 
enange  the  relations  of  the  parties. 

8.  A  wife,  who  was  a  former  partner  of  her 
htiaband,  afalnst  whom  are  outstanding  unpaid 
Icdnt  notes  for  moneys  which  went  into  the  firm 
bnainesa,  and  which  were  assumed  by  the  hus- 
band as  debts  of  the  firm,  is  a  creditor  of  liis  es- 
tate, within  the  Iowa  general  assignment  act, 
(Code,  a.  7,  Ut  14,)  though  the  holder  of  one  oi 
the  notes  has  made  no  demand  for  a  distributive 
share  in  the  estate;  and  the  court  will  order  the 
proper  distributive  share  to  be  applied  on  such 
notes. 

Appeal  from  district  court,  Jasper  coan< 
t7 ;  D.  Rtan,  Judge. 

On  February  14, 18S9,Elixabetb  Rea  filed 
her  claim  against  the  estate  of  Jobn  Rea, 
claiming  for  money  loaned  January  1, 
1881,  $1,600,  and  tor  money  loaned  Febru- 
ary 10, 1888,  $2,000,  with  interest  at  10  per 
cent,  on  said  sums,  amounting  to  $600 ; 
also,  February  1, 1889,  to  payment  of  C. 
Griebellng's  note,  $470,— malting.  In  all, 
$4,470.  She  attacbes  two  notes  executed 
by  Jobn  Rea  to  her  lor  the  money  loaned, 
and  the  note  of  Jobn  Rea  &  Co.  to  C.  Qrie- 
bellng,  and  states,  as  to  the  latter,  that 
■be  and  John  Rea  composed  the  Arm  of 
Jobn  Rea  &  Co. ;  that  said  note  to  Grie- 
bellng  was  lor  a  firm  debt ;  that  the  part- 
nership was  dissolved  January  28,  1886, 
John  Rea  agreeing  to  pay  the  debts  of  the 
flrm;  and  that,  he  falling  to  pay  said 
note,  she  was  compelled  to  do  so,  less  cer- 
tain payments  previously  made  thereon. 
On  April  16, 1889,  Mrs.  Rea  filed  a  second 
daim,  which  is  a  reassertlon  ol  the  for- 
mer claim  for  the  $1,600  and  the  $2,000  and 
interest.  She  states  as  the  grounds  for 
■aid  claims  that  she  and  Jobn  Rea  are 
peTBonally  bound  upon  a  certain  promis- 
sory note,  dated  February  10.  1888,  for 
$2,000,  With  10  per  cent,  interest,  to  the 
First  National  Bank  of  Newton,  Iowa; 
that  tbey  are  also  so  bound  upon  a  note, 
dated  January  1, 1881,  tor  $1,600,  with  10 
per  cent.  Interest,  made  to  Jasper  County 
Bank,  no  part  of  the  principal  ot  which 
has  been  paid  by  either  party;  that  both 
of  said  notes  are  secured  by  real-estate 
mortgage  upon  her  separate  property; 
tbat  tbe  amount  derived  from  said  notes 
went  into  the  private  business  and  sole 
use  of  John  Rea,  and  that  no  other  than 
ber  property  Is  pledged  as  security ;  that 
■be  !■  iDtormed  and  believes  that  said 
$1,600  note  Is  now  the  property  of  John  L. 
Swift,  a  non-resident  ot  tbe  state,  whose 
address  and  whereabouts  are  unknown 
to  her;  and  tbat  be  has  failed  to  file  a 
eialm  before  the  assignee.  She  states  that 
these  claims  are .  identical  with  tbe  two 
notes  set  out  in  her  former  claim.  E.  S. 
JaBray  Sc  Co.,  having  aclaim  for  $1,140.00, 
which  is  not  disputed,  filed  certain  objec- 
tions and  exceptions  to  the  claim  of  Elisa- 
b«tb  Rea;  upon  the  hearing  ol  which. 
Judgment  was  entered  overruling  said  ob- 
jections and  exceptions,  and  establishing 
appellee's  claim.  From  this  judgment 
tbe  objectors,  E.  S.  Jaftray  &  Co.,  appeal. 


assigning  as  errors  certain  rulings  of  the 

court  in  admitting  and  rejecting  testi- 
mony, and  in  allowing  and  establishing 
the  claim  of  Elizabeth  Rea. 

Wlaslow  &  V&mum,  for  appellants.  E. 
J.  Salmon  and  Alanaoa  Clark,  tor  appel- 
lee. 

Given,  J.  1.  On  tbe  trial  tbe  records, 
from  tbe  recorder's  office,  ot  the  deeds 
showing  chain  ot  title  to  Mrs.  Rea  in  tbe 
mortgaged  lands,  and  of  tbe  mortgages 
made  tn  the  banks,  were  admitted  in  evi- 
dence over  appellants'  objection  that  they 
were  secondary.  Mrs.  Rea  testified  quite 
positively  and  satisfactorily  that  she  nev- 
er had  any  o(  the  deeds  in  her  possession 
or  control,  except  tbe  one  from  her  imme- 
diate grantor,  and  that  It  was  lost.  Her 
testimony  as  to  the  deeds  was  sufilclent 
to  admit  the  records  thereof  in  evidence. 
As  to  the  mortgages,  her  testimony  is  less 
satisfactory,  and  shows  an  absence  of 
knowledge  or  want  ot  memory  as  to  the 
whereabouts  of  the  mortgages.  Mrs. 
Rea  admits  that  she  is  short  of  memory, 
and  ber  statementu  are  so  confused  and 
contradictory  as  to  leave  It  uncertain 
whether  either  ol  tbe  mortgages  was  then 
in  her  possession  or  control.  Mr.  Lyday, 
president  ot  the  First  National  Bank, 
produced  the  note  and  mortgage  to  that 
bank,  and  stated  tbat  It  bad  been  in  the 
poBsesslon  ot  the  bank  ever  since  Its  ac- 
knowledgment. The  confusion  in  Mrs. 
Rea's  testimony  may  be  accounted  tor  by 
the  fact  that  a  second  mortgage  was  giv- 
en to  the  First  National  Bank  as  a  renew- 
al or  correction  of  a  former  one.  The  rec- 
ords seem  to  have  been  ottered  subject  to 
objection,  and  this  testimony  afterwards 
taken.  Tbe  testimony  of  Mr.  Lyday 
shows  tbat  tbe  mortgage  to  tbe  First  Na- 
tional Bank  was  not  In  tbe  possession  ot 
the  claimant;  and  hence  the  record  was 
properly  admitted.  As  the  production  ot 
the  mortgage  put  it  within  the  power  ot 
either  party  to  offer  it  in  ilea  of  the  rec- 
ord, there  was  no  prejudicial  error  in  al- 
lowing the  record  to  remain  in  evidence, 
in  the  absence  ot  such  an  offer.  It  ap- 
pears that  tbe  mortgage  to  the  Jasper 
County  Bank,  held  by  Swift,  was  unsat- 
isfied, and  would  not,  tberetore,  be  In  tbe 
possession  ot  claimant.  Taking  that  fact 
in  connection  with  her  statements,  we 
think  the  court  might  properly  bold  It  as 
appearing  tbat  that  mortgage  did  not  be- 
long to,  aud  was  not  In  tbe  control  of, 
claimant. 

2.  We  do  not  discover  any  error  in  tbe 
rulings  ot  tbe  court  in  admitting  testi. 
mtmy  over  the  objections  of  appellant. 
Appellant  called  John  Rea.  tbe  insolvent, 
and  proved  by  him  that  he  did,  for  the 
purpose  ot  obtaining  credit,  send  a  proper- 
ty statement  to  api>ellant.  In  which  be 
omitted  to  state  any  Indebtedness  to  bis 
wife,  this  claimant.  He  admitted  that 
the  statement  was  false,  and  answered  in 
chief  tbat  be  made  it  upon  tbe  advice  ol  a 
friend.  In  cross-examination  appellee 
was  permitted  to  ask  upon  whose  advice. 
It  was  certainly  permissible  tor  apiiellee 
to  rebut  any  presumption  that  might 
arise  from  the  statement  tbat  she  was  tbe 
adviser;  and,  while  this  might  have  been 
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done  by  a  more  direct  qnestion,  It  was  no 
pre]ndlce  to  appellant  that,  in  tlins  Rhow- 
Ing  that  Bbe  was  not  conspiring  in  tbe 
fraud  charged  against  her,  the  name  ot  bis 
adviser  was  given.  Appellee,  having  called 
John  Rea,  was  permitted  to  ask :  "When, 
to  your  best  knowledge,  was  the  first  time 
your  wife  knew  of  any  such  statements 
you  have  sent  out  or  made?  "  Appellant 
contends  that  this  was  calling  for  a  mere 
opinion.  It  was  certainly  proper  for  ap- 
pellee to  show  any  fact  that  would  tend 
to  disprove  the  charge  that  she  had  par- 
ticipated in  the  fraud  of  John  Rea  in  send- 
ing out  the  fraudulent  statements;  and 
this  qneetioo  called  for  such  a  fact, — ^the 
time  she  first  knew  of  the  false  statements 
beinr  sent.  Numerous  other  objections 
made  by  appellant  during  the  examina- 
tion of  John  Rea  were  overrnled  that  need 
not  be  noticed  in  detail.  John  Bea  was 
called  for  tbe  pnrpose  of  establishing  ap- 
pellee's claim ;  and  it  was  certainly  compe- 
tent for  him  to  say  whether  he  had  bor- 
rowed money  from  his  wife.  If  he  had  an- 
swered that  he  had  not,  that  would  have 
been  the  end  of  inquiry;  but,  answering 
that  he  did,  It  was  for  further  examina- 
tion to  dev^op  the  transaction,  and  see 
whether  It  constituted  a  borrowing  of 
money.  Having  stated  that  he  gave  her 
his  note  as  against  the  Indebtedness  to 
the  Jasper  County  Bank,  and  that  the 
note  had  been  dated  back,  it  was  compe- 
tent for  him  to  state  that  the  reason  tor 
dating  it  back  was  to  make  it  correspond 
with  the  date  to  which  he  had  paid  tbe 
Interest  to  the  bank.  Conversations  be- 
tween appellee  and  her  husband,  tending 
to  show  the  contracts  nnder  which  the 
claimed  indebtedness  existed,  were  compe- 
tent. On  tbe  cross-examination  of  John 
Bea,  appellant  asked  what  the  stock 
of  goods  brought  at  the  assignee's  sale. 
The  purpose  of  this  inquiry  was  to  show 
fraud  upon  the  part  of  J  obn  Rea  in  mak- 
ing the  property  statement  that  he  did  to 
appellant.  There  is  no  qoestlon  made  but 
that  his  statement  was  false  and  fraudu- 
lent. Other  reasons  why  there  was  no 
prejudicial  error  In  sustaining  appellee's 
objection  to  the  qnestion  am  that  such 
sales  are  seldom  made  for  the  real  value  of 
the  property,  and  that  the  stock  had  been 
on  sale  tor  a  reasonable  time  between  tbe 
making  of  tbe  statement  and  the  sale  by 
the  assignee.  Appellant  asked  Mr.  Lyday, 
on  cross-examination,  what  the  f 2,000 
note  was  given  for;  to  which  appellee  ob- 
jected as  not  cross-examination.  It  is 
questionable  whether  it  was  strictly  prop- 
er cross-examination;  but  as  appellant 
afterwards  called  Mr.  Lyday,  and  he 
stated  fully  for  what  the  note  was  given, 
appellant  was  not  prejudiced  by  the  rul- 
ing. 

3.  Following  the  order  of  the  discussion, 
our  next  inquiry  is  whether  appellee  is 
shown  to  be  a  creditor  of  the  estate,  with- 
in the  meaning  of  chapter  7,  tit.  14,  of  tbe 
Code,  relating  to  "assignments  tor  credit- 
ors." Appellee's  claim  consists  of  three 
Items,— one  of  f  1,500,  one  of  f  2,000,  and 
one  of  f  470, — with  interest  on  each.  Ap- 
pellee and  her  husband,  John  Bea,  con- 
tracted a  copartnership  under  the  firm 
name  of  John  Rea  &  Co.,  January  7, 1881, 


wblch  continued  until  the  Ist  of  February, 
1886,  when  appellee  retired,  John  Bea  as- 
suming the  indebtedness  nf  the  firm,  and  a 
Mr.  Vanghun  becoming  a  partner  with 
John  Bea  under  the  firm  name  of  Bea  4b 
Vaughan,  which  continued  for  about  two 
years,  when  Vaughan  retired;  John  Bea 
continniug  tbe  business  in  his  own  name. 
John  and  Elizabeth  Bea  executed  their 
joint  mortgage  upon  her  separate  real  es- 
tate to  the  Mtn&  Life  Insurance  Company 
fur  a  loan  ot  f  1,500,  which  went  into  the 
business  of  John  Bea,  and  which  debt  tie- 
came  due  January  1,  1881.  January  1. 
1881,  they  executed  their  joint  note,  and  a 
mortgage  upon  the  same  real  estate,  to 
the  Jasper  County  Bank,  for  a  loan  of 
f  1,600;  the  proceeds  of  which  were  applied 
in  satisfaction  of  the  debt  to  the  i£tna  In- 
surance Company.  Febrnary  15,1889,  tbey 
executed  their  note  for  f  2,000  to  tbe  Fimt 
National  Bank  of  Newton,  Iowa,  and  a 
mortgage  upon  the  same  real  estate  to  se- 
cure tbe  same;  this  niorttnage  being  given 
to  correct  a  misdescription  In  a  mortgage 
executed  February  10, 1888,  to  'secure  the 
same  debt.  The  proceeds  of  this  loan 
went  into  the  business  of  John  Bea  &  Co. 
February  20, 1882,  John  Bea  &  Co.  executed 
a  note  to  C.  Griebeling  for  $400,  which  re- 
mained unpaid  at  the  time  of  the  dissola- 
tlon  of  the  partnership  of  John  Bea  &  Co., 
except  as  to  certain  credits  thereon,  which 
note  appellee  has  since  paid  in  full  by  the 
execution  of  her  own  Individual  note  to 
said  Griebeling.  The  note  for  91 ,500  exe- 
cuted to  tbe  Jasper  Connty  Bank  is  now 
owned  by  John  L.  Swift, a  non-resident  of 
the  state.  Mr.  Bwift  lias  not  filed  any 
claim  thereon  with  the  assignee.  The  note 
for  f 2,000  to  the  First  National  Bank  of 
Newton  has  been  presented  by  that  bank 
as  a  claim  against  the  estate.  Under  date 
of  January  1, 1887,  John  Rea  execnted  bis 
note  to  appellee  for  f  1,500,  and  nnder  date 
of  February  10, 1888,  another  for  $2,000, 
each  with  10  i>er  cent,  interest.  These 
notes  were  not  executed  at  tbe  time  of 
their  dates,  but  shortly  before  the  making 
of  the  general  aesigrnment.  They  were 
executed  on  a  basis  of  the  liability  of  Mrs. 
Bea  and  her  separate  property  on  the 
notes  held  by  Mr.  Swift  and  the  First  Na- 
tional Bank.  We  do  not  think  that  these 
notes  change  the  relations  of  the  parties, 
but  that  the  rights  of  tbeplalntitf  most  be 
determined  upon  the  facts  as  they  exist, 
independent  of  the  execution  of  these 
notes.  Had  appellee  paid  the  debts  on  ac-. 
count  ot  which  they  were  given,  it  woold 
be  different. 

4.  Appellant  contends  that  appellee  Is 
not  a  creditor  of  the  estate;  that  there  Is 
no  debt  due,  or  to  become  due,  to  ber; 
that  each  item  ot  her  claim  is  for  a  mere 
contingent  liability;  that  the  relation  of 
debtor  and  creditor  does  not  exist;  and 
that  she  Is  not,  therefore,  entitled  to  have 
her  claim  allowed  under  the  statute.  'The 
assignment  Is  for  the  benefit  ot  creditors, 
and  the  distribution  of  the  estate  is  to  the 
creditors.  "  A  creditor  is  be  who  has  a 
right  to  require  fulfillment  of  an  obliga- 
tion or  contract, "  (Bon vler;)  "one  who 
gives  credit  in  business  matters,"  (Web- 
ster.) As  to  the  Grelbeling  note,  appeliee 
Is  unquestionably  a  creditor  of  the  estate. 
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That  was  a  note  of  John  Rea  &  Co. ;  and 
by  their  agreement  of  dissolution,  which 
was  a  ButBclent  consideration,  John  Rea 
assumed  and  agreed  to  pay-  that  debt. 
By  thnt  agreement  as  between  them,  he 
orade  the  debt  his  own,  though  she  re- 
mained bound  to  the  payee  as  before.  By 
reason  of  Mr.  Rea's  failure  to  pay  the  debt, 
appellee,  in  performance  of  her  obligation 
to  the  payee,  paid  the  note.  It  seems  to 
us  very  clear  that  thereby  John  Rea  be- 
came indebted  to  appellee  in  the  sum  paid 
in  satisfaction  of  that  note.  We  may  be 
in  error  in  saying  that  the  f  l,5fl0  went  into 
the  business  of  John  Rea.  There  is  evi- 
dently some  confusion  as  tu  dates  in  the 
abstract,  but  it  is  immaterial  whether 
that  amount  went  into  his  business  or 
the  business  of  John  Rea  &  Co. ;  for,  it  the 
latter,  then,  by  his  agreement  to  pay  the 
debta  of  the  firm,  he  made  it,  as  between 
him  and  appellee,  his  personal  obligation. 
The  debt  of  #2,000  was  a  contract  for 
money  that  went  into  the  business  of  the 
Arm.  Whether  these  were  originally  the 
personal  debts  of  John  Rea,  or  made  so 
by  bis  agreement  to  pay  the  debts  of  the 
Arm,  Mrs.  Rea  and  her  separate  property 
are  liable  therefor.  The  contention  is  that 
her  liability  is  only  contingent ;  that  she 
may  never  have  to  pay  these  debts ;  and 
therefore  that  the  relation  of  debtor  and 
creditor  does  not  exist.  As  to  the  f  1,500, 
the  holder  makes  no  demand  for  a  distrib- 
Dtive  share  in  the  estate,  and  is  content  to 
pursue  the  separate  property  of  Mrs.  Rea, 
who  in  equity,  at  least  as  between  her  and 
the  estate,  is  but  a  mere  surety.  She  is  a 
creditor,  beanse  she  "has  a  right  to  require 
the  fulflllment  of  an  obligation  or  con- 
tract, "  because  she  gave  '"credit  in  busi- 
oeas  matters."  It  would,  in  our  opinion, 
do  violence  to  the  language  and  manifest 
purpose  of  the  statute  to  say  that  one 
who  was  personally  liable  as  surety,  or 
whose  separate  property  stood  pledged 
for  the  debt  of  him  who  had  made  assign- 
ment for  the  benefit  of  all  his  creditors, 
could  not  be  heard  to  demand  that  the 
proper  dlstrlbutiTeBbareshould  be  applied 
to  the  debts  for  which  he  or  his  property 
were  thus  bound.  That  appellee  did  pay 
the  debt  to  Orlebeling,  and  that  8h^  and 
her  separate  property  are  bound  for  the 
payment  of  the  other  debts  as  stated,  is 
not  questioned  in  the  testimony,  and  we 
have  no  doubt  of  her  right  to  be  protected 
as  a  creditor,  in  the  distribution  of  the 
assets  of  the  estate,  by  receiving  to  hereof 
the  share  that  Is  due  to  her  on  account  of 
the  payment  of  the  Griebeling  note,  and 
requiring  that  the  proper  distributive 
share  be  applied  towards  the  satisfaction 
of  the  $1,500  and  f  2,000  indebtedness. 

5.  The  Judgment,  ai  shown  in  the  ab- 
ctract,  overrules  appellants'  objections, 
and  establishes  appellee's  claim  in  the  sum 
of  f4.S70  and  accruing  interest.  This  is 
the  full  amount  claimed,  and  was  prob> 
ably  allowed  upon  the  basis  of  the  Onebd- 
log  note  and  the  two  notes  executed  by 
John  Bea  to  appellee.  As  to  the  Griebel- 
ing note,  appellee  Is  entitled  to  be  a  Ho  wed 
the  fall  amount  paid  by  her  thereon,  with 
interest,  as  called  for  in  the  note;  but  as 
to  the  other  two  not^s,  she  not  having 
paid  the  same,  the  Judgment  of  the  court 
v.48N.w.no.l — 6 


should  ascertain  the  amount  thereof,  and 
order  the  assignee  to  pay  to  the  holders 
the  distributive  share  to  which  they  would 
be  entitled,  the  same  as  if  they  each  bad 
preferred  the  claim  for  allowance.  Appel* 
lee's  interest  in  said  claims  Is  such  as  to 
entitie  her  to  present  them  for  aJlowauce, 
as  she  has  done  in  this  application.  Some 
question  is  made  that  the  second  claim 
filed  by  appellee  was  too  late  to  be  entitled 
to  consideration;  but  we  have  seen  that 
it  was  but  a  mere  restatement  of  the  basis 
of  the  former  claim,  and  was  not  the  filing 
of  a  new  or  additional  claim.  The  Judg- 
ment of  the  district  court  will  be  modified 
and  affirmed  in  conformity  with  this  opin- 
ion. 


Beck  et  at.  v.  Firhbnicb  Mumw*Q  Co. 
(Supreme  Court  of  Iowa.    Feb.  0,  189L) 

Ivjtnuas  TO  Bmfiotbs— CknrrRiBimwT  Naeu- 
exNoa. 
FlalntUb'  intestate  was  employed  la  a 
glacose  factory,  in  a  room  in  which  were  a  re- 
voWing  shaft,  belts^  pulleys,  and  other  maotiia- 
ery,  aad  was  familiar  with  their  location,  and 
knew  they  were  dangerous  if  too  closely  ap- 
proached. In  moving  a  box  he  backed  towards 
the  maohlnety,  and  was  caught  in  the  revolving 
shaft,  and  instantly  killed,  field  that,  these 
facta  being  nndispnted,  he  was  guilty  of  contrib- 
tory  negligence,  and  that  the  court  properly  di- 
rected a  verdict  for  defendant. 

Appeal  from  district  court,  Marshall 
county;  S.  M.  Wbavbb,  Judge. 

Action  to  recover  for  negligence  of  de- 
fendant causing  the  death  of  plaintiffs'  in- 
testate while  In  the  employment  of  defend- 
ant in  a  glncosemanufactory.  After  the  in- 
troduction of  the  evidence  the  district 
court  directed  a  verdict  for  defendant  on 
the  ground  that  tbe  undisputed  evidence 
falls  to  support  plaintiffs'  cause  of  action, 
and  entered  a  Judgment  accordingly. 
Plalntitfla  appeal. 

Brown  A  MUltir,  for  appellants.  J.  L. 
Caraejr,  for  appellee. 

Bkck.  C.  J.  1.  The  nndispnted  evidence 
In  the  case  shows  that  plaintiffs'  intestate 
was  employed  as  a  workman  In  a  glucose 
manufactory  operated  by  defendant.  He 
had  been  so  employed  for  three  months  or 
more,  and  all  the  time  worked  in  a  room 
where  there  were  IS  "shaker-boxes, "  used 
in  separating  the  starch  from  the  com 
from  which  the  glucose  is  extracted.  The 
boxes  were  3  feet  4  inches  broad  and  10 feet 
8  inches  long.  In  the  same  room  were 
belts,  pulleys,  a  revolving  shaft,  tanks, 
pillars,  and  other  things  occupying  much 
space.  Tbe  intestate  well  knew,  or  had 
opportunity  to  learn,  the  uses  of  the  ma- 
chinery in  the  room.  He  knew  the  move- 
ments of  the  belts  and  pulleys,  and  that 
the  shaft  revolved  with  considerable  veloci- 
ty. These  things  were  all  plainly  before 
the  eyes  of  all  working  in  the  room,  and 
the  intestate  could  not  have  failed  to  ob- 
serve them  during  his  three  months'  serr- 
ice  in  the  room.  Common  Intelligence, 
which  enabled  him  to  perform  the  worit 
required  of  him  in  the  room,  revealed  to 
him  that  the  revolving  shaft  was  In  no 
way  dangerous  except  to  one  who  came 
in  contact  with  it.    In  this  respect  It  was 


Digitized  by^OOQlC 


NOBTHWESTEEN  BEPOBTEE,  Vol.  48. 


(Iow< 


not  nnllke  all  movins  machinery.  The 
Bhafts,  cranks,  platons,  wheels,  etc.,  of  a 
steam-engine  are  alone  dangerons  to  .em- 
ployesand  others  about  them  whose  bodies 
come  in  contact  with  them.  It  would  be 
negligence  for  an  employe  to  expqse  his 
body  to  their  power.  The  intestate  was 
required  to  move  a  "shaker-box,"  with 
the  assistance  of  a  fellow-employe,  away, 
for  rppalrs  or  some  other  purpose.  The 
intestate  took  the  end  of  the  box  nearer 
the  rerolrlng  shaft,  and  walked  back- 
ward, with  the  intent  of  moving  It  under 
the  shaft.  His  body  came  in  contact  with 
the  shaft,  which  caught  his  clothing,  and 
he  was  almost  instantly  killed.  His  death 
clearly  resulted  from  his  own  negligence. 
He  surely  did  not  exercise  the  care  which 
the  instincts  of  nature  demanded  for  his 
safety.  His  negligence  was  not  different 
from  the  reckless  disregard  of  personal 
safety  which  would  be  Indicated  by  one 
while  in  an  engine-room  walking  against 
a  fly-wheel,  shaft,  or  crank  of  the  engine. 
It  may  be  that  defendant  was  negligent 
In  failing  to  box  the  revolving  shaft,  or  in 
some  other  matter;  but  certain  it  is  that 
the  intestate  did  contribute  to  his  death 
by  his  own  negligence.  Under  thefamlllar 
mle  prevailing  In  this  court  he  cannot  re- 
cover, and  it  was  the  duty  of  the  court 
below,  upon  his  negligence  being  estab- 
lished by  undisputed  evidence,  to  direct  a 
verdict  for  the  defendant.  The  familiar 
doctrines  upon  which  these  conclusions  are 
based  do  not  demand  in  their  support  the 
citation  of  authorities.  Other  questions 
in  the  case,  argued  by  counsel,  need  not 
be  discussed.    AfDrmed. 


HcLXi  y.  Independent  School-Dibtbiot 
OF  Afuxoton. 

(Atl>rtme  Court  of  Iowa.    Feb.  9,  1891.) 

BOHOOLB  Ain>  BOH^X.-DlSTRICn— TlAOHXBS — 
CONTBACTTS. 

1.  Where  the  president  of  •  board  of  sohool 
dlrecton  U  antborized  to  employ  teachen  with 
the  consent  of  the  board,  and  one  whom  he  em- 
ploys as  a  teacher,  by  written  contract,  beg^ina 
teaching  under  the  oontract,  with  the  knowledge 
of  each  member  of  the  board,  who  know  that  ue 
board  has  taken  no  action  on  the  contract,  the 
consent  of  the  members  will  be  i»esnmed,  and 
the  oontract  held  valid. 

8.  Under  Ciode  Iowa,  |  1781,  presoribing  the 
method  of  discbaising  a  teacher  for  incompe- 
tency, a  discharge  by  any  other  method  is  wrong- 
ful. 

8.  In  an  action  tor  a  wrongful  discharge,  evi- 
dence that  there  were  Kood  grounds  for  discharge 
la  irrelevant,  as  that  qaestlon  Is  not  involved. 
BiCK,  J.,  dissenting. 

On  rehearing.  For  former  report,  see  46 
N.  W.  Rep.  1058. 

Qbanoeb.J.  In  a  petition  tor  rehearing, 
complaint  Is  made  that  this  court,  in  its 
original  consideration  of  the  case,  as- 
sumed certain  facts  not  authorised  by  the 
record,  and  we  briefly  notice  some  of  the 
points  made.  The  opinion  states  that 
each  member  of  the  school  board  knew 
when  the  school  commenced,  and  that  the 
plaintiff  was  there  as  a  teacher  under  a 
contract  made  with  the  president.  And, 
further,  that  "plaintiff  entered  upon  the 
discharge  of  her  duties  on  the  29^h  of  Au- 


gust with  the  knowledge  of  all  the  mem- 
bers of  the  board."  It  Is  said  the  court 
has  assumed  these  facts  without  proofs, 
and  the  petition  asks  the  court  "where  it 
gets  its  authority  for  the  statement. "   XJio 
authority  is  derived  from  certain   undis- 
puted facts  in  the  case:    First,  that    the 
president  of  the  board  was  authorised  to 
employ  teachers  with   the  consent  of  the 
board.      Second.  That   in    pursuance    of 
such  authority  the  president  did  make  the 
written  contract  with  the  plaintiff.    Third. 
That  by  virtue  of  such  contract  the  plain- 
tiff entered  the  school  on  the  29th  of  Au- 
gust, and  taught  until  the  18th  of  Septem- 
ber.   Foartb.  That  it  was  the  duty  of  the 
directors  to  employ  and  know  who  were 
the  teachers  in  the  school,  and  by  what 
authority  they    were  there;  and  that    a 
failure  to  do  so  without  excuse  involves  ft 
disregard  of  duty,  which  the  court  cannot 
assume  against  an  officer;  and  In  this  case 
there  Is   no   attempt   to    disclaim    such 
knowledge.     Appellant's  argument  Indi- 
cates a  belief  that,  before  a  fact  In  a  case 
can  be  regarded  as  established,  it  must  be 
testified  to  directly  or  admitted,  for  it  in- 
quires: "Who  testifies  to,  says,  or  admits 
the  facts?"  Facts  may  be  assumed  in  Judi- 
cial proceedings  from  other  facts  known 
in  the  case  when  but  the  single  conclusion 
is  consistent  therewith.    Appellant  com- 
plains that  the  court  "ignored  "  the  ques- 
tion of  excessive  damagree,  and  says  "It 
was  assigned  as  error;"  bat  does  not  say 
that  the  assignment  was  argued,  nor  was 
it.    And  under  repeated  decisions  It  was 
waived,  and  could  not  be  considered.    See 
Patterson  v.  Seaton,  70  Iowa,  680,  28  N. 
W.  Hep.  698;  Clark  v.  Town  of  Epworth. 
61  Iowa,  750,  16  N.  W.  Rep.  219;  Beeson  v. 
Railway  Co.,  62  Iowa,  178, 17  N.  W.  Rep. 
448;  Wood  v.  Whitton,  66  Iowa,  296, 19  N. 
W.  Rep.  907,  and  23  N.  W.  Rep.  675;  Wood 
V.  Hallowell.  68  Iowa,  877,  27  N.  W.  Rep. 
268.    Other  complaints  in  the  petition  ate 
equally  without  merit,  and  tne  petition 
for  a  rehearing  is  overruled. 


Frost  v.  Clabk  et  al. 

{Supreme  Court  cf  louxi.    Feb.  0,  UOt) 

MzcHANics'  LisK»— EmroRcsicxNT— Acoouht 
Btatsd. 

1.  In  an  action  to  foreclose  a  mechanic's  lien 
upon  real  estate,  where  the  owner  claims  to  liave 
conveyed  the  premises  tMfOre  the  statement  for 
the  lien  was  filed,  ne  has  no  right  to  have  the 
cause  transferred  to  the  law  calendar,  and  to 
have  a  trial  by  jury  as  to  his  liability  on  the  ao- 
oount  only.  FoUovring  Ryman  v.  I^ncli,  TV 
Iowa,  687,  41  N.  W.  Rep.  880. 

S.  In  an  action  to  recover  upon  an  aoooont 
stated,  where  it  appeared  that  dwendant  gave  a 
dne-biU  "for  the  balance  of  account, "  and  the 
evidence  as  to  there  having  been  a  settlement  i« 
conflicting,  the  giving  of  such  due-bill  is  saffl- 
oient  to  establish  a  settlement  and  statement  of 
the  account. 

8.  Where  the  contract  of  aale  recites  that 
"said  C.  hereby  sells  to  H. "  certain  lota,  provid- 
ing for  payments,  and  for  the  surrender  of  pos- 
session at  a  future  time,  this  is  a  completed  sale, 
and  H.'s  title,  after  he  has  paid  the  price  and 
talcen  possession,  is  prior  to  tiie  interest  of  a  con- 
tractor who  erected  a  building  on  the  land  forC, 
and  did  not  file  his  statement  for  a  Hen  imtl) 
several  days  after  the  above  contract  was  exe- 
cuted. 
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Appeal  from  district  court,  Webster 
connty;  S.  M.  Weatbk,  Jndge. 

Action  to  recover  f  208.60  on  a  stated  or 
settled  accoont  at^alDBt  defendant  Albert 
£.  Clark,  and  to  estabilBb  a  mecbanlc's 
Uen  against  all  of  the  defendants.  Tbe 
district  coart  entered  Jndgrment  against 
defendant  Clark  for  tbe  amoont  claimed, 
bat  denied  the  mechanic's  Hen,  and  from 
Its  ]adgment  both  plaintiff  and  defendant 
Clark  appeal. 

Tbeo.  H&wley,  for  appellant.  Albert  E. 
Clartc,  pro  Be. 

Granqkr,  J.  It  appears  that  tbe  state- 
ment for  thA  mechanic's  lien  was  filed  July 
6. 1888,  and  before  that  there  had  been  a 
conveyance  of  the  premises  on  which  tbe 
mecbanlc's  lien  is  sought  to  be  established 
from  defendant  Clark  to  tbe  other  defend- 
ants In  tbe  case,  and  before  tbe  trial  de- 
fendant moved  tbe  court  to  transfer  the 
case,  as  against  him,  to  the  law  calendar 
for  trial  by  Jury,  because  at  the  commence- 
ment of  the  suit  be  had  no  interest  what- 
ever in  tbe  real  estate,  and  the  only  Issue 
as  to  bim  was  one  of  fact.  The  court  re- 
fused tbe  motion,  and  rightly  so.  The 
case  was  properly  commenced  as  an  equi- 
table proceeding.  Code,  S  2610,  is:  "The 
action  for  mechanic's  lien  shall  be  prose- 
cuted by  equitable  proceedings,  and  there- 
with shall  no  other  cause  of  action  be 
joined."  This  bring  true,  the  point  is 
controlled  by  our  holding  in  Ryman  v. 
Lynch.  76  Iowa,  587,  41  N.  W.  Rep.  820. 

2.  The  contention  of  defendant  Clark  is 
that  the  testimony  will  not  Justify  a  find- 
ing that  the  account  between  plaintiff 
and  himself  bad  ever  been  stated.  The 
account  had  its  Inception  in  a  transaction 
by  which  plaintiff  agreed  to  and  did  build 
for  defendant  a  house  nnder  a  written 
contract,  after  wbicb,  in  pursuance  of 
rerbal  contracts,  a  large  amount  of  addi- 
tional work  was  done  on  the  house  and 
premises.  Daring  tbe  time  the  work  was 
in  progress  plaintifl  presented  to  Clark 
bflls  or  statements  of  bis  accounts  in  writ- 
ing, which  were  entered  in  the  books  of 
Clark,  and  llled  In  his  office.  It  Is  undis- 
puted that,  after  tbe  work  was  completed, 
plalntttr  was  at  tbe  office  of  Clark  urging 
a  settlement.  There  Is  dispute  as  to 
what  was  done,  plaintiff  saying  tbat 
ttere  was  a  settlement  and  a  balance  of 
9203.00  agreed  upon,  and  Clark  that  there 
was  no  settlement.  It  is  true  that.  In 
pursuance  of  what  took  place  In  the  office 
of  Oark,  be  made  out  and  sent  to  plain- 
tiff by  mail  tbe  following:  "Fort  Dodge, 
Towa,  Jany.  27,  1886.  Due  Frederick 
Frost,  Esq.,  to  balance  of  account,  f  203.- 
60."  Clark's  explanation  of  the  paper  is, 
in  substance,  that  plaintiff  came  to  his 
office  for  a  settlement,  and  wanted  mon- 
ey;  tbat  he  told  him  that  he  had  not  time 
then  to  settle;  that  he  had  not  looked 
ovpr  tbe  bills  returned  to  blm,  and  did  not 
know  whether  or  not  tbey  were  correct; 
tbat  be  said  to  plaintiff  tbat  he  would 
give  blm  a  dne-blll,  and  they  would  settle 
afterwards,  and.  If  anything  was  wrong 
on  either  side,  they  would  make  it  right; 
that  plaintiff  wanted  money,  and  lie  was 
willing  to  help  him.  With  the  testimony 
of  tbe  parties  in  conflict  as  to  tbe  settle- 


ment, thedue-bin  given  byClark  leaves  lit- 
tle room  for  doubt  as  to  onr  duty.  Plain- 
tiff's testimony,  viewed  In  the  light  of  the 
giving  of  the  due-bill.  Is  reasonable  and  in 
accord  with  ordinary  business  conduct. 
Tbe  facts,  as  claimed  by  Clark,  are  excep- 
tional. In  the  light  of  ordinary  business 
conduct,  and  we  are  unable  to  discover  a 
reason  why  the  due-bill  should  have  been 
given,  except  for  what  is  stated  therein, 
—a  "  balance  of  account. "  The  facts  that 
plaintiff  had  from  time  to  time  rendered 
to  Clark  statements  of  the  account;  that 
tbey  had  been  In  tbe  hands  of  Clark  a 
sufficient  time  for  examination;  tbat 
plaintiff  was  demanding  a  settlement;  and 
that  thereafter  Clark  made  the  due-blU 
tor  a  balance  of  the  account,  which  was 
accepted  by  plaintiff,— seem  almost  con- 
elusive  of  the  question.  The  only  reason 
Inferable  from  the  testimony  of  Clark  for 
making  tbe  due-bill  before  a  settlement  Is 
tbat  plaintiff  wanted  money,  and  be  was 
willing  to  help  blm.  Mr.  Clark,  in  his  tes- 
timony, says:  "At  Mr.  Frost's  request, 
and  as  be  stated  it,  and  as  I  understood. 
It  was  a  personal  accommodation  to  blm 
to  assist  bim  In  raising  money,  and  that 
we  should  -make  our  settlement  there- 
after. "  The  statement  indicates  strongly 
that  plaintiff  was  unable,  by  his  own 
credit,  to  raise  the  money  be  needed,  and 
tbe  aid  intended  for  him  Is  a  due-bill  of  no 
negotiable  value,  for  Mr.  Clark  says  be 
"wrote  it  for  the  express  purpose  that  It 
should  not  be  negotiable,  and  If  trans- 
ferred he  [Frost]  should  be  responsible." 
It  tbns  appears  clearly  that  Mr.  Clark 
did  not,  in  making  tbe  due-bill.  Intend  to 
become  responsible  to  third  parties;  and 
what  aid  could.be  intended  by  the  mak- 
ing of  such  a  paper  in  raising  money  is 
not  easily  understood,  and  we  are  not  fa- 
vored In  the  testimony  with  an  explana- 
tion. We  think  the  district  court  on  this 
branch  of  the  case  rightly  found  in  favor 
of  tbe  plaintiff. 

8.  The  statement  for  the  meohanic's  lien 
was  filed  July  6, 1886,  and  is  sougbt  to  bs 
established  on  lots  1  and  2,  in  block  16, 
East  Ft.  Dodge,  Iowa.  On  the  1st  day 
of  July,  1886,  the  following  instrument 
was  executed:  "This  agreement,  mads 
July  1st,  1886,  by  and  between  A.  E. 
Clark  and  Mrs.  Mary  Moore,  both  of 
Fort  Dodge,  Iowa,  wltnesseth:  Tbat 
said  A.  B.  Clark  hereby  sells  to  the  said 
Mary  Moore  lots  1  and  2,  in  block  15, 
East  Fort  Dodge,  Iowa,  with  buildings 
thereon,  tbe  carpets  now  on  tbe  floors  of 
the  hoase,  the  china  closet  in  the  dining 
room,  the  hose  and  hose  reel,  and  window 
shades  and  rollers,  for  the  sum  of  six 
thousand  dollars;  which  sum  tbe  said 
Mary  Moore  agrees  to  pay  as  follows: 
First,  she  hereby  sells  to  the  said  A.  £. 
Clark,  for  the  sum  of  two  thousand  and 
five  hundred  dollars,  all  of  block  number 
1,  Reynolds'  addition  to  tbe  city  of  Fort 
Dodge,  Iowa ;  second,  she  agrees  to  pay 
said  A.  E.  Clark,  on  or  before  August 
15tb,  1886,  the  sum  of  three  thousand  five 
hundred  dollars.  Tbe  said  Clark  shall 
deliver  possession  of  the  property  sold  on 
tbe  16th  day  of  August,  188B.  The  tlUe  of 
all  the  properly  hereinbefore  referred  to 
shall  be  free  and  clear  of  all  Incumbrance. 
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Mart     Moork.     J.    J.     UooRB.     A.    B. 
Clahk.  " 

Inaac  Everett,  as  executor  of  the  estats 
of  Natban  Everett,  aiid  Mary  Moore  arp 
made  defendants,  with  a  prayer  that  their 
Interest  in  the  premises  may  be  decreed 
Junior  to  that  of  plaintiff.  The  prayer  of 
the  petition  was  denied  by  the  district 
conrt,  and  therefrom  the  plaintiff  appealed. 
For  ttie  defendants  Everett  and  Moore 
there  ts  no  appearance.  The  theory  o( 
plaintiff's  claim  for  a  lien  is  that  the  con- 
tract for  sale  Is  an  executory  one.  and 
that  at  the  date  of  the  agp'^ement  no  part 
of  the  price  was  paid.  J.  J.  Moore,  now 
deceased,  was  the  husband  of  Mary 
Moore,  and  acted  for  her  In  making  the 
contract  of  sale,  and  had  no  other  Interest 
In  the  transaction.  The  testimony  la 
somewhat  Indefinite,  bnt  it  appears  that 
Mathew  L.  Everett,  deceased,  was  the 
father  of  Mary  Moore,  and  /  made  some 
provisions  in  his  will  for  her,  and  when 
■be  made  the  contract  In  question  she  ex- 
pected that  the  executor  of  her  father's  es- 
tate would  provide  the  means  for  pay- 
ment in  pursuance  of  the  directions  of  the 
will,  and  the  executor  did  so,  and  the 
property  was  conveyed  by  Glaric  to  the 
executor  in  trust  lor  Mary  Moore.    The 

{layments  by  the  executor  required  the 
avorable  action,  of  the  orphans' court  of 
Luzerne  county.  Pa.  These  facts  are  r«»- 
lied  upon  by  plaintiff  as  showing  there 
was  no  sale  July  1. 1886.  It  is  said  that  If 
the  execDtor  bad  declined  to  act,  er  if  the 
orphans'  court  had  for  any  reason  refused 
to  sanction  the  proceeding,  Clark  could 
not  have  compiled  a  specific  performance 
of  the  contract  of  sale.  But  the  right  of 
enforcement  by  specific .  performance  la 
not  the  exclusive  test  of  the  fact  of  a  sale. 
Suppose  that,  on  the  15th  of  August, 
dark  had  tendered  performance  on  his 
part, and  Mrs.  Moore  had  refused.  What, 
then,  would  have  been  his  right?  Could 
be  not  have  recovered  from  her  the  pur- 
chase price  of  the  property,  including  the 
specified  value  of  the  block  she  agreed  to 
convey?  The  obligations,  as  between 
Clark  and  Mrs.  Moore,  did  not  depend  up- 
on her  means  or  facilities  for  the  perform- 
ance of  her  contract.  Her  inability  to  dis- 
charge ber  obligations  will  not  be  pre- 
sumed. There  was  full  performance  by  the 
Bartles,  and  the  property  belongs  to  Mrs. 
[oore.  The  agreement  was  not  to  sell  at 
a  future  time,  but  a  sate  at  the  date  of  the 
Instrument.  The  agreement  says :  "Said 
A.  E.  Qark  hereby  sells  to  the  said  Mary 
Moore  lots  one  and  two ; "  and  provides 
for  possession  at  a  future  date.  If  pos- 
session had  been  given  at  the  date  of  the 
Instrument,  with  the  same  provisions  as 
to  payment,  what  would  have  been  the 
legal  situation  as  to  title?  Certainly,  as 
between  the  parUeu,  an  absolute  convey- 
ance. How  much  less  so  is  it  with  the 
right  of  possession  reserved  for  a  specified 
period?  The  question  whether,  for  any 
failure  or  other  reasons,  the  sale  might 
have  been  avoided,  is  not  in  the  case.  It 
tiiere  were  otherwise  doubts,  the  perform- 
ance of  the  contract  by  the  executor  and 
the  approval  by  the  orphans'  court  has 
the  same  effect  as  it  it  had  been  originally 
executed  and  approved.  See  Attix  v. 
Pel»n,  5  Iowa,  336;  Dubu<)ue  Female  Col- 


lege ▼.  District  Tp.,  18  Iowa,  556;  Sackett 
V.  Usbom,  26  Iowa,  140.  The  facts  in  tha 
case  of  Kltteridge  v.  Chapman,  86  Iowa, 
848,  are  so  widely  different  as  to  divest 
It  of  all  application  to  the  caae  before  ua. 
The  Judgment  of  the  district  court  on 
both  appeals  la  affirmed. 


GooK  ▼.  Shorthil.1.  et  al. 

iSuipremt  Court  ojf  Iowa.    Feb.  B,  UBL) 
DspoBmoKS— FARTmnuEiF — IfoBTtuam  — Cons. 

1.  Where  depositions  sre  taken  upon  oom- 
miaslon,  Ave  days'  notice  thereof  served  n^on 
the  opposite  party  in  the  county  wliere  the  sotitm 
U  peadlng  is  sufficient,  under  Code  Iowa,  S  8780, 
though  the  depositions  are  to  be  taken  In  another 
state.  IMstlnguisblng  Kennedy  v.  Rosier,  71 
Iowa,  678,  88  N.  W.  Rep.  290. 

3.  TTnder  Code  Iowa,  t  8788,  providing  that, 
where  depoaitlona  are  taken  on  interrogatories, 
neither  of  the  parties,  their  agents  or  attorneys, 
shall  be  present,  unless  both  are  present,  and 
that  the  certificate  shall  state  the  fact,  if  the 
party  is  present,  a  deposition  will  not  be  sup- 
pressed because  the  notary's  cettlflcate  rodtee 
that  it  was  reduced  to  wriUng  by  another  person 
in  his  presence,  unless  it  is  shown  that  sncn  per- 
son was  a  party,  or  the  agent  or  attorney  m  a 
party. 

8.  A  mortgage  desoribed  real  estate  and  per- 
sonal property  as  follows:  "The  undivided  V 
of  lots  1—2 — 3 — block  26,  In  the  original  town  of 
M.  ,•  »  •  including  the  undivided  U  of  aU 
buildings  and  machinery  therein,  and  all  nztures, 
and  the  undivided  K  of  all  stock,  assets,  and 
material  of  the  firm  of  F.  &  Co. ;  being  said  G.  's 
interest  in  the  property  of  said  firm,  or  that  may 
hereafter  be  acquired;"  and  also  dCMcribing  it  as 
situated  in  the  county  of  Marshall,  in  t&e  state 
of  Iowa.  Held,  that  the  description  was  not  void 
for  uncertainty  as  to  the  personal  property. 

4.  Where,  before  settlement  of  tne  partner- 
ship business,  one  _partner  oonveya  to  a  third 
party  an  "undiridedT)^  of  all  *  '^  *  the  book 
accounts  and  promissoiy  notes  pertaining  to  or 
growing  out  of  Oie  firm  business, "  the  transfer 
includes  a  claim  against  the  other  partner  of  a 
balance  due  from  him  to  the  firm. 

5.  The  cancellation  and  surrender  of  a  bond 
secured  by  mortgage,  and  the  execution  of  a  new 
bond  in  extension  of  the  loan,  do  not,  in  the 
absence  of  an  agreement  to  that  eOect,  release 
the  mortgage  lien,  bat  it  will  continue  aa  secu- 
rity for  uie  new  bond. 

6.  Where  one  partner  consents  that  the  other 
may  mortgage  his  own  share  of  the  partnership 
property  to  secure  an  Indiridual  debt,  such  mort- 
gage is  superior  to  the  lien  of  the  first  partner, 
or  of  his  assignee,  with  notice,  for  a  1>alance  dne 
tgom  the  other  partner  to  the  firm. 

7.  In  a  suit  to  foreclose  a  mortgage  which  oon-i 
tains  a  stipulation  for  an  attorney's  foe,  the  affi- 
davit required  by  Acts  18th  Oen.  Assem.  Iowa,  e. 
1S5,  $  3.  that  no  agreement  basbeen  made  for  shar- 
ing the  fee  with  any  person  other  than  an  asRociate 
attorney,  may  be  made  by  one  member  of  the  firm 
that  brought  the  suit. 

8.  Such  affidavit,  redtlng  that  "neither  the 
firm,  nor  either  member  thereof,  hag  made  any 
agreiement  for  a  division  of  the  fee"  to  he  tazedl 
includes  all  agreementi,  "exproM  and  implied, " 
and  is  sufficient. 

9.  Where  a  bond  secured  by  mortgage  pro- 
vides for  the  payment  of  a  reasonable  attorney's 
fee  in  case  of  suit;  and  there  is  no  eridenoe  as  to 
what  is  a  reasonable  fee  in  the  oaae,  the  amount 
fixed  by  statute  may  i>e  allowed. 

IOl  Where  a  decree  foreclosing  a  mortgage  de- 
•crihea  the  property  substantially  in  the  terms  of 
the  mortgaj[e,  it  is  sufficient. 

Appeal  from  district  court,  Marsball 
county,  D.  R.  Hindman,  Jadge. 

Action  in  equity  to  recover  the  amount 
due  on  a  mortgage  bond,  and  to  foreclose 
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the  BioitKage.  Tbne  was  a  trial  by  the 
coart,  and  a  decree  in  f aror  ul  plaintiff  as 
prayed.  The  defendants  A.  E.  BhortblU 
and  wtfto  appeal. 

Boardmaat  Jt  Bradford  and  J.  L.  Carney, 
for  appellants.  J.  F.  Meeker  and  Blntord 
S  SaeUlag,  for  appellee. 

BoBiKBON,  J.  From  the  year  1878  nntil 
March.  1888,  B.  T.  Fredericlt  and  John  M. 
Gllchilstwere  associated  together  as  part- 
ners ander  the  name  of  B.  T.  Frederick  & 
Go.  The  firm  carried  on  a  foundry  and 
machine-Bhop  in  Marshalltowu.  Fred- 
erick owned  three-fourths  of  the  business, 
and  Um  property  with  which  it  was  car- 
ried on,  and  OilctiriBt  owned  the  remain- 
der. The  title  to  an  undivided  three- 
fourths  of  the  real  estate  used  in  the  buid- 
neas  was  rested  in  Frederick,  and  the  title 
to  the  remainder  was  vested  in  Oilchrist. 
On  the  10th  day  of  October,  1881,  Gilchrist 
made  to  plaintiff  a  mortgage  bond  for  tlie 
sum  of  93,000,  which  was  signed  by  Fred* 
erick  as  surety.  To  necure  its  payment 
Gilchrist  and  wife  executed  to  plaintiff  a 
mortgage  on  his  share  of  the  partnership 
property,  including  his  intereHt  In  the  real 
estate  used  by  the  firm.  01  the  money 
proeored  by  means  of  the  bond  and  mort- 
gage, $2,000  were  paid  to  Frederick  on  ac- 
count of  a  debt  due  him  from  Gilchrist  for 
the  purchase  price  of  bis  Interest  in  the 
property  used  by  the  firm.  On  the  10th 
day  of  October,  1884,  the  bond  being  due 
and  unpaid,  Oilchrist  and  Frederick,  for 
the  purpose  of  extending  the  loan,  made  a 
new  bond  to  plaintiff,  and  the  old  one 
was  surrendered.  In  March,  1888,  Fred- 
erick concluded  a  sale  to  defendant  A.  £. 
Shortblll  of  all  his  interest  in  the  proper- 
ty and  bUBinese  of  B.  T.  Frederick  St  Co., 
Including  his  title  to  the  real  estate  used 
by  it.  In  November,  1888,  GUcbrist  sold 
and  conveyed  to  ShorthiU  his  Interest  In 
the  basiness  of  the  firm,  and  in  the  proper- 
ty used  by  it.  This  action  is  brought  to 
recover  the  amount  due  on  theoecond  bond, 
and  to  foreclose  the  moi-tgage  given  to 
secure  the  Indebtedness  represented  by  the 
first  bond,  and  for  an  attorney's  fee.  The 
appellant  Shortblll  claims  that,  at  the 
time  of  his  purchase  from  Frederick,  Gil- 
christ had  overdrawn  his  share  of  the  as- 
sets of  the  firm,  and  was  owing  on  that 
account  more  than  $8,000 ;  that  by  virtue 
ol  the  assignment  from  Frederick  the  ap- 
pellant became  entitled  to  recover  that 
amount  from  OilchriBt,  and  thnt  he  ac- 
quired that  right  without  knowledge  or 
notice  of  the  claims  of  plaintiff;  that  he  Is 
entitled  to  a  lien  upon  Gilchrist's  share  of 
the  property  of  the  firm,  as  It  existed  in 
March,  1888,  and  thereafter,  until  it  was 
sold  to  Shorthill;  that  all  the  property 
which  plaintiff  claims  is  includtid  In  her 
mortgage  is  partnership  property,  and 
therefore  that  his  Hen  Is  paramount  to 
the  lien  of  the  mortgage.  The  district 
court  found  that  Frederick  did  not  sell  to 
Shortblll  the  claim  upon  which  lie  de- 
mands relief,  and  rendered  Judgment  in  fa- 
vor of  plaintitt  for  $3,506.75,  au  attorney's 
tee  of  $75,  and  costs,  and  decreed  the  fore- 
closure of  the  mortgage  as  to  the  real 
property  therein  described,  and  as  to  an 
undivided  one-fourth  of  all  stock,  assets. 


and  material  of  the  firm  of  B.T.  Frederick 
ft  Co.,  as  they  existed  on  the  lath  day  of 
February,  1888. 

1.  A  commiaaion  was  issued  on  the  ap- 
plication of  plaintiff  to  take  the  deposition 
of  Frederick  and  his  wife  in  San  Dlego^ 
Cal.  But  five  days'  notice  of  the  suing 
out  of  the  commission  was  given  to  de- 
fendants, and  they  did  not  appear  in  re- 
Bponse  to  the  notice,  nor  file  cross-inter- 
rogatories. The  depositions  were  taken 
as  directed  by  the  commission,  and  r»> 
turned  to  the  clerk  of  the  district  court. 
Defendant  filed  a  motion  to  suppress  the 
deposition,  which  was  overruled,  and 
that  ruling  is  presented  for  review.  Kea- 
sonable  notice  of  the  suing  out  of  a  com- 
miSBion  to  take  depositions  must  be  given 
to  the  adverse  party.  Code,  {  S727.  Such 
notice  "  is  at  least  when  served  on  tlie  at- 
torney ten  days,  and  when  served  on  the 

Sarty  within  the  county  five  days." 
ode,  9  8790.  The  notice  in  this  case  was 
served  on  the  defendants  in  th<^  county  ol 
Marshall.  The  appellants  contend  that 
"the  county"  referred  to  in  the  statute 
is  the  county  within  which  the  deposi- 
tions are  to  be  taken,  and  cite  Kennedy 
v.  Rosier,  71  Iowa,  678,  33  N.  W.  Eep. 
226,  as  supporting  that  claim.  That 
was  a  case  where  depositions  were  takeia 
on  notice  only,  and  not  on  commission. 
It  is  the  practice  in  such  cases  for  parties 
in  Interest  to  attend  the  examination  of 
witnesses  personally  or  by  attorney,  and 
it  Is  their  right  so  to  do.  But  when 
depositliins  are  taken  .  on  commission, 
with  Interrogatories  attached,  neither 
party  can  attend  In  person,  nor  by  at- 
torney, unless  the  adverse  party  is  pres- 
ent or  iB  represented.  Code,  S  3738.  It  is 
not  the  intent  of  the  statute  to  allow  the 
person  on  whom  the  notice  is  served  la 
such  cases  time  in  which  to  reach  the 
place  where  the  depositions  are  to  be 
taken,  before  the  commission  issues,  nor 
is  it  deeigned  to  allow  time  for  him  to 
communicate  with  the  witness  before  fil- 
ing his  cross-interrogatories.  If  he  is  sur- 
prised by  the  testimony  given,  he  may 
have  the  right  to  a  continuance,  but  be  is 
entitled  only  to  the  time  given  by  the 
statute  for  filing  his  cross-interrogatories. 
That,  in  our  opinion,  when  notice  of  suing 
out  the  oommlselon  is  served  on  a  party 
within  the  county  from  which  the  com- 
mission is  to  issue,  la  five  days.  The  cer- 
tificate of  the  notary  who  took  the  de- 
poaltlons  states  that  tliey  were  taken  be- 
fore him,  and  reduced  to  writing  in  his 
presence,  by  "Delia  Lewis."  It  is  not 
shown  that  she  was  not  the  agent  or  at- 
torney of  plaintiff, and  appellant  contends 
that  the  depositions  should  hare  been 
suppressed  for  that  reason.  But  it  is  not 
shown  that  she  was  such  agent  or  attor- 
ney, and  under  the  rule  announced  in  Tur- 
ner V.  Hardin,  (Iowa,)  45  N.  W.  Rep.  759, 
the  objection  made  is  not  well  founded. 

2.  The  property  upon  which  the  mort- 
gage of  plaintiff  was  given  is  described  as 
follows:  "The  undivided  one-fourth  (jlj) 
of  lots  No.  one,  two,  and  three,  (1,  2,  and 
3.)  in  block  numbered  twenty-five,  (25,)  in 
the  original  town  of  Marshall,  now 
known,  with  its  additions,  as  the  city  of 
Mnrshalltown,    including  the   undivided 
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onMonrth  (V)  of  all  buildings  and  ma- 
chinery therein,  and  all  fixtures,  and  the 
undivided  one-tonrth  of  all  stock,  asBsts, 
and  material  of  the  firm  of  B.  T.Frederick 
&  Co.,  being  the  eald  John  M.  GUchrlet's 
Interest  Jn  the  property  of  said  firm,  or 
that  may  hereafter  be  acquired."  It  Is 
also  described  as  situate  in  the  county  ol 
Marshall,  in  the  state  of  Iowa. 

The  appellants  claim  that  the  descrip- 
tion, so  far  as  it  relatea  to  personal  prop- 
erty, is  void  for  uncertainty.  We  do  not 
think  the  claim  is  well  fqnuded.  A  person 
reading  It,  and  seeking  to  know  what  it 
Included,  would  be  apprised  in  the  begin- 
ning that  the  property  was  in  Marshall 
county,  and  that  It  formed  a  part  of  the 
assets  of  the  firm  of  B.  T.  Frederick  &  Co. 
It  is  not  suggested  that  there  was  more 
than  one  firm  bearing  that  name  In  that 
county.  By  making  Inquiries  which  the 
description  naturally  suggests,  he  would 
ieam  that  the  firm  named  was  doing  busl- 
neas  on  the  real  property  described  in  the 
mortgage.  There  would  be  no  more  diffi- 
culty in  ascertaining  what  property  the 
mortgage  was  designed  to  Include  than 
there  would,  had  the  place  of  business  of 
the  firm  been  described.  The  articles  con- 
stituting the  "stock,  assets,  and  material " 
of  the  firm  were  not  specified,  it  Is  true, 
but  we  do  not  think  that  was  necessary. 
From  the  description  given,  it  was 
capable  of  identification.  Rhutasel  ▼. 
Stephens,  68  Iowa,  628,  27  N.  W.  Rep.  786; 
Wells  V.  Wilcox,  68  Iowa,  708,  28  N.  W. 
Rep.  29;  McGarry-  v.  McDonnell,  47  N.  W. 
Rep.  866,  (decided  at  present  term  of  this 
court.)  The  word  "  or,  "in  the  last  phrase 
of  the  description,  was  evidently  designed 
to  have  the  force  of  "  and, "  and  may  be  so 
read.  Elsfeld  v.  Ken  worth,  60  Iowa,.390; 
Dum  on  t  T.  U.  S.,  08  U.  S.  142.  The  descrip- 
tion Is  sufficient,  as  between  the  parties 
to  the  instrument,  and  as  to  all  parties 
having  notice  of  it. 

8.  The  property  conveyed  by  Frederick 
to  SborthlU  was  described  in  the  instru- 
ment of  conveyance  as  follows:  "The  un- 
divided %  of  lots  1,  2,  and  8,  in  block  26,  in 
the  town  of  Marshall,  as  per  recorded 
plat,  being  the  property  known  us  the 
'Foundry:'  also  the  undivided  three- 
fourths  of  an  the  machinery,  patterns, 
tools,  and  chattel  and  personal  property 
In  and  on  said  premiBee,  of  every  name 
and  nature.  Including  the  book-accounts 
and  promissory  notes  pertaining  to  or 
growing  out  of  said  '  Foundry,'  or  the 
foundry  business  heretofore,  of  B.  T.  Fred- 
erick &  Co. "  It  Is  said  that  Frederick  did 
not  Intend  to  convey  to  Shorthill  hie  in- 
terest In  the  amount  Gilchrist  owed  for 
sums  he  had  drawn  from  the  firm  in  excess 
of  what  he  was  entitled  to  receive.  Fred- 
erick and  his  wife  testify  that  it  was  not 
the  intent  to  asaign  that  claim,  but  that 
it  was  expressly  reserved.  Their  testi- 
mony Is  contradicted  by  Shorthill.  When 
the  sale  was  made  to  Shorthill  the  books 
of  the  firm  showed  a  balance  due  to  it 
from  Frederick  of  $28,886.16.  and  from  Gil- 
christ of  913,635.26.  Shorthill  and  Gilchrint 
divided  the  amount  of  the  two  balances 
by  four,  and  agreed  that  the  difference  be- 
tween the  quotient  and  the  balance  due 
from  Gilchrist  represented  the  amount  he 


owed  Shorthill  as  the  assignee  of  Fred- 
erick. That  difference  Is  f8,180.i6,  and  Ifc 
is  for  that  sum  that  Shorthill  claims  a  lien 
on  the  mortgag^ed  property  senior  to  that 
of  plaintiff.  When  Frederick  made  the  as- 
signment to  Shorthill,  there  had  been  no 
settlement  of  the  partnership  matters. 
The  books  of  the  firm  showed  nominal  as- 
sets in  the  form  of  credits  to  the  partners. 
The  value  of  those  credits,  as  assets, could 
be  determined  only  by  a  settlement  of  the 
partnership  business.  Hence,  when  Fred- 
erick conveyed  to  Shorthill  the  "undivided 
three-fourths  of  all  ■  *  *  the  book-ac- 
counts and  promissory  notes  pertaining 
to  or  growing  out  of"  the  firm  business, 
he  In  fact  conveyed  any  clfiims  which 
might  be  found  due  him  from  his  partner 
on  final  settlement  of  their  business.  That 
such  was  the  intent  of  Frederick  Is  shown, 
not  only  by  the  very  comprehensive  lan- 
guage used  in  the  instrument  of  convey- 
ance, but  also  by  a  letter  he  wrote  after 
the  sale  had  been  agreed  upon,  but  before 
It  was  completed.  The  letter  was  writ- 
ten to  his  agent  at  Marshalltown,  and 
contains  a  reference  to  the  sale,  as  follows: 
"  Well,  Glick,  All.  [meaning  Shorthill]  has 
done  me  up,  and  I  have  sold  him  the  shop, 
ground,  stock,  books,  and  the  whole  busi- 
ness." That  statement  is  not  consistent 
with  the  claim  be  now  makes  la  regard  to 
a  reservation.  We  conclude,  from  an  ex- 
amination of  the  entire  record,  that  the 
balance  found  to  be  due  from  Gilchrist  was 
included  in  the  assignment  to  Shorthill. 
4.  SborthlU  denies  that  the  mortgage  to 

glaintlff  is  of  any  validity, and  denies  that 
e  had  any  knowledge  of  'It  when  he  pur^ 
chased  of  Frederick.  The  cancellation  and 
surrender  ol  the  first  mortgage  bond,  in 
the  absence  of  an  agreement  to  that  effect, 
wonld  not  discharge  the  mortgage,  but  it 
continued  In  force  as  security  for  the  sec- 
ond bond,  given,  as  It  was,  for  the  pur- 
pose of  extending  the  loan .  Swan  v.  Yaple, 
85  Iowa,  250;  Thorpe  v.  Durbon,  46  Iowa, 
103;  Helvely  v.  Matteson,  64  Iowa,  606,  6 
M.  W.  Rep.  782;  Fetes  v.  O'Laughlin,  62 
Iowa,  582, 17  N.  W.  Rep.  764. 

The  preponderance  of  the  evidence  Is  to 
the  effect  that  it  was  the  intention  and 
agreement  of  the  parties  that  the  mort- 
gage should  stnnd  as  security  for  the  new 
bond.  The  mortgage  was  not  recorded 
In  the  chattel  mortgage  records.  But  it 
is  shown  that  Shorthill  knew  of  its  exist- 
ence when  he  purchased  the  interest  of 
Frederick.  He  admits  that  he  bad  heard 
of  it  at  that  time,  and  by  letter  and  con- 
versation he  has  shown  that  he  considered 
the  Interest  he  acquired  In  the  property  in 
controversy  subject  to  the  mortgage. 
The  conveyance  from  Gilchrist  to  him  pro- 
vided that  it  was  "subject  to  a  mortgage 
of  f8,000  to  Mary  Cook,  which  J.  M.  Gil- 
christ agrees  to  pay. "  Frederick  consent- 
ed to  the  mortgage  when  it  was  given, 
and  agreed  that  it  should  be  continued  as 
security  for  the  bond  In  suit.  That  hehad 
a  right  to  do  sols  beyond  question.  What 
be  did  had  the  effect  to  make  the  mort- 
gage paramount  to  any  claim  or  right  he 
may  have  had  to  subject  the  property 
upon  which  it  was  elven  to  the  payment 
of  the  debts  of  Gilchrist  to  the  firm,  or  tu 
him  on  firm  account.    Shorthill  acquired 
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no  ilgbta  Irom  Frederick  which  he  did  not 
fKMBeu.  As  he  ataten,  he  simply  stepped 
Into  Frederick's  shoes,  and  be  is  entitled 
to  no  relief  against  plaintiff  which  Fred- 
erick could  not  have  obtained. 

5.  Appellants  complain  of  the  allowance 
of  an  attorney's  tee  of  $75.  The  bond  and 
mortgage  provide  for  the  payment  of  a 
reasonable  attorney's  fee  in  case  of  suit. 
The  attorneys  who  commenced  the  action 
were  Boford  &  Sneellne.  An  affidavit  of 
the  Janior  member  of  the  firm  was  filed, 
which  states,  in  effect, Ibat  neither  the  firm 
aor  dtber  member  thereof  bad  made  any 
agreement  with  plaintiff,  nor  with  any 
one  else,  for  a  division  of  attorney's  fees 
In  the  case,  and  that  the  fees  had  not  been 
paid.  We  do  not  think  it  was  necessary 
for  both  members  of  the  firm  to  make  the 
affidavit  required  by  statute.  In  the  ab- 
sence of  a  showing  to  the  contrary,  each 
will  be  assumed  to  know  what  the  agree- 
menta  of  the  firm  are.  The  affidavit  does 
not  recite  that  there  is  no  ag:reement,  ''ex- 
press or  implied,"  but  the  language  used 
necessarily  Included  all  agreements,  and 
la  aafflclent.  No  evidence  as  to  what  is 
a  reasonable  lee  was  submitted,  but  none 
was  required.  The  amount  due  on  the 
bond  was  ascertained,  and  the  attorney's 
lee  authorised  may  be  fixed  by  the  court 
wltbont  other  proof  of  what  is  reasonable 
than  that  contained  in  the  record.  See 
chapter  186,  Acts  18tb  Gen.  Assem.  The 
cases  of  Bank  v.  Krance,  50  Iowa,  237, And 
Hclntlte  V.  Cai^ey,  87  Iowa,  676,  did  not 
arise  under  the  statute  cited. 

6.  The  decree  directed  the  foreclosure  of 
the  mortgage  as  to  the  personal  property 
owned  by  ths  firm  of  B.  T.  Frederick  &  Co. 
on  the  Utb  day  of  February,  1888.  Appel- 
lants complain  that  there  was  no  reason 
for  fixing  that  date,  and  that  the  decree 
was  not  sufficiently  specific  as  to  the  prop- 
erty included  within  its  provisions.  The 
datenamed  seems  to  have  been  selected  for 
the  reason  that  the  negotiations  between 
Frederick  and  Shorthill  seem  to  have  been 
commenced  at  about  that  time.  But 
whether  it  is  the  exact  date  of  the  pur- 
chase of  Shorthill  Is  immaterial.  If  the 
decree  applies  to  property  which  he  did 
not  purchase,  orif  be  purchased  property 
which  the  decree  does  not  affect,  be  is  not 
injured.  The  decree  described  the  property 
•nbstantially  In  the  terms  of  the  mort- 
gage, and  is  sufficient. 

7.  We  have  considered  the  controlling 
^loestlons  in  the  case.  While  our  finding 
as  to  what  passed  by  the  sale  from  Fred- 
erick to  Shorthill  Is  not  the  same  as  that 
of  the  district  court,  yet  in  finding  that 
the  Urn  of  plaintiff  is  paramount  to  the 
Intnest  acquired  of  Shortbill  In  the  mort- 

figed  property  we  reach  the  same  result. 
be  decree  of  the  district  court  Is  affirmed. 


8I4AD8ON  V.  Sladbox. 
{flupreme  Court  of  loioo.  Feb.  10, 1891.) 
WiDOW'i  BLSorioir— IToTica— Rboobd— Appbu. 
A  widow  elected  by  petition  to  take 
dow«r,  bat  aftaroards  filed  a  notice  aooeptin^ 
the  provlsiona  of  the  will.  The  clerk  noted  the 
fllfntr  of  the  notioe,  but  did  not  make  it  •  part  of 
the  reoocd,  and  cabManently  the  widow  asked 
leave  to  withdraw  it,  alleging  that  she  had  signed 


It  under  a  misapprehension  of'  her  rights.    The 

Sroponent  of  the  will  answered  her  petition  for 
ower,  setting  up  the  aooeptance,  and  on  his  mo- 
tion the  notioe  was  orderea  to  be  made  part  of 
the  record.  Held,  that  an  appeal  by  the  widow 
from  this  order  pending  the  suit  stumld  be  dia- 
mlssed,  since  nuudns  the  aooeptance  a  part  of  the 
record  gave  it  no  additional  force,  and  she  was 
still  free,  In  the  dower  proceeding,  to  contest  its 
sniBciency  to  bind  her. 

Appeal  from  district  court,  Delaware 
county ;  D.  .T.  Linehan,  Judge. 
<i  This  is  an  appeal  from  an  order  in  pro- 
bate by  which  the  clerk  of  the  district 
court  was  required  to  enter  of  record  a 
certain  paper  purporting  to  be  an  election 
by  the  widow  to  take  under  and  abide  by 
the  provisions  made  for  her  in  the  last 
will  and  testament  of  Samuel  M.  Slau- 
son,  deceased.  Laura  Slauson,  the  widow, 
appeals. 

J.  W.  Dovee  and  Forao  A  Arnold,  for  ap- 
pellant. Powers  A  Lucy  and  U.  \V.  Her- 
rksk,  for  appellee. 

RoTHROCK,  J.  It  appears  fromtherecord 
that  Samuel  M.  Slauson  died  on  the  Uth 
day  of  January,  18S0.  He  left  a  laut  will 
and  testament,  by  which  he  disposed  of 
all  of  his  estate  to  his  widow  and  chil- 
dren. On  the  19th  day  of  February,  1889, 
Laura  Slauson,  the  widow,  filed  her  peti- 
tion in  the  district  court  in  due  form,  by 
which  she  demanded  that  her  duweror 
distributive  share  be  set  off  to  her.  This 
was.  In  effect,  a  repudiation  of  the  will, 
and  an  election  to  take  ber  share  of  the 
estate  under  the  law.  An  order  was 
made  for  service  of  notice  of  the  petition, 
and  service  was  duly  made  upon  all  of  the 
heirs  and  devisees  of  Slauson,  deceased. 
On  the  11th  day  of  March,  1889,  a  paper, 
of  which  the  following  Is  a  copy,  was 
filed  in  the  office  of  the  clerk  of  the  court: 
"In  the  district  court,  Delaware  county, 
Iowa.  In  re  Estate  of  Samuel  M.  Slau- 
son. Dec'd.  Notice  by  Widow  of  Accept- 
ance of  Provisions  of  Will  of  Deceased. 
To  said  court,  and  to  all  wbom  it  may 
concern:  This  Is  to  certify  that  I,  Laura 
Slauson,  widow  of  said  deceased,  do  here- 
by accept  of  the  provisions  of  the  last  will 
and  testament  of  said  deceased,  and  here- 
by elect  to  take  under  said  will,  and  I 
hereby  direct  that  this  election  and  accept- 
ance be  entered  of  record.  Witness  my 
hand,  this  9th  day  of  March,  1889. 
[Signed]  Laoba  Slauson.  Witness:  O. 
Hbnbt,  J.  P. "  The  clerk  of  the  court  did 
not  make  any  record  of  said  paper  other 
than  to  note  the  same  on  the  probate  cal- 
endar as  follows :  "Estate  of  S.  M.  Slau- 
son. Election  of  widow."  On  the  9th 
day  of  April,  1889,  tbe  widow  filed  a  pa- 
per, asking  tbe  privilege  of  withdrawing 
said  election  from  the  files  upon  the 
grounds  that  said  paper  "  was  signed  by 
her  under  a  misapprehension  of  ber  rights 
under  tbe  law.  That  she  was  urged  tu 
sign  the  same,  and  sbe  did  sign  it  at  a 
time  when  ttbe  requested  time  to  investi- 
gate Its  effect;  but,  being  urged  by  oth- 
ers, and  assured  that  It  was  necessary  and 
better  for  ber,  and  that  It  must  be  for- 
warded to  Manchester  on  that  day,  she 
signed  the  paper.  That  tbe  declaratluna 
contained  therein  did  not  then  nur  do  not 
now  express  her  desires  or  wish,  and  she 
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does  DOW  declare  tbat  It  to  not  ber  Inten- 
tioD  to  accept  the  provtolons  of  the  will 
o(  ber  late  hnsband  to  the  exclusion  of  ber 
rierbt  to  have  ber  distributlTe  share  of  bis 
real  estate  assi^ed  and  set  off  to  her. " 
On  the  8th  day  of  May,  1889,  appellees  filed 
a  paper  asking  the  court  to  direct  the 
clerk  to  enter  the  acceptance  of  record, 
and  on  the  same  day  they  filed  an  answer 
to  the  petition  for  dower  or  distributive 
share,  in  which  they  set  up  the  acceptance 
of  appellant  to  take  under  the  will.  There 
were  exceptions  filed  to  the  motion  to 
have  the  acceptance  entered  of  record, 
and  on  the  18th  day  of  September  this 
side  issue  as  to  whether  the  acceptance 
should  be  entered  of  record  was  submitted 
to  the  court  on  all  these  motions  without 
any  evidence,  and  the  court,  without  de- 
termining the  effect  thereof,  ordered  that 
the  acceptance  be  made  of  record.  The 
case  which  tbie  parties  had  in  court  for 
trial  and  determination  was  not  disposed 
of,  and,  as  we  understand  it,  is  still  pend- 
ing. The  controversy  we  have  presented 
to  this  court  by  this  attempted  appeal  Is 
upon  a  mere  question  of  evidence  in  the 
ease.  In  view  of  the  fact  that  appellant 
made  a  disavowal  of  her  election,  and 
asked  to  withdraw  it  before  it  was  acted 
upon  by  the  parties  In  interest,  the  order 
of  the  court  directing  the  clerk  to  enter  it 
of  record  did  not  give  it  any  additional 
force.  The  ordpr  did  not  prevent  the  ap- 
pellant from  showing  upon  the  trial  of 
the  action  for  dower  tbat  she  had  good 
grouuds  for  the  withdrawal  of  the  elec- 
tion. Tbat  question  was  not  determined 
by  the  order  to  enter  the  acceptance  of 
record.  Appellant  should  have,  by  a 
proper  pleading  in  ber  proceeding  for  the 
admeasurement  of  dower,  raised  all  of  the 
questions  which  she  preBcnts  by  this  at- 
tempted appeal.    Dismissed. 


Olkmon  v.  Cbicago,  M.  &  St.  P.  Rt.  Go. 

(Supreme  Court  q/  Iowa.  Feb.  7,  1891.) 
BiTiiir  ox  ArrsAii— CoNTLiOTiira  Bvidiihos. 
An  Bgreement  between  a  member  of  a  Arm 
engaged  in  procuring  and  selling  options  for  coal 
lands  and  a  railroad  company,  to  pay  snch  mem- 
ber a  commission  on  the  sale,  when  not  fraudu- 
lent as  to  the  company,  will  not,  on  appeal,  be 
declared  void,  as  against  public  policy,  because 
at  a  condition  to  keep  secret  the  payment  of  the 
eommission,  where  the  evidenoe  Is  conflicting  aa 
to  whether  or  not  the  other  partner  had  knowl- 
edga  ot  the  agreement 

Appeal  from  district  court,  Keokuk 
county ;  J.  K.  Johnson,  Judge. 

Action  to  recover  an  amount  alleged  to 
be  due  by  virtue  of  an  oral  agreement  to 
procure  an  option  for  the  purchase  of  coal 
lands.  There  was  a  trial  by  the  court 
without  a  jury,  and  a  Judgment  in  favor 
of  plaintiff  for  ^5,672  and  costs.  The  de- 
fendant appealti. 

Cbumbers,  McElroy  &  Roberts,  for  ap- 
pellant. G.  W.  Lafferty,  E.  S.  Santpaon, 
and  H.  W,  Oleusou,  for  appellee. 

Robinson,  J.  In  the  year  1881  the  plain- 
tiff and  one  W.  N.  Hoover  entered  Into  an 
agreement  to  procure  and  sell  optluns  for 
the  purchase  of  coal  lauds  in  the  vicinity 


of  Oskaloosa.  As  plaintiff  was  known  to 
be  in  the  coal  business.  It  was  arranged 
tbat  Hoover  should  procure  the  options 
In  his  own  name,  and  that  plaintiff  should 
do  most  of  the  work  required  to  sell  them. 
Tbey  were  to  share  equally  in  the  profits 
of  the  business.  Options  were  procared 
for  a  larg^  amount  ot  land,  as  contem- 
plated by  the  agreement.  Tbe  plaintiff 
commenced  negotiations  for  their  sale  to 
different  persons,  and  finally  effected  a 
sale  for  the  benefl  t  of  defendant,  through  its 
agent,  one  H.  W.  McNeill.  An  agreement 
in  writing  was  signed  by  plaintiff  and 
Hoover,  which  gave  to  S.  S.  Merill,  trus- 
tee, tbe  right  to  purchase  certain  coal 
lands,  amounting  to  about  1,250  acres,  at 
the  agreed  price  of  9100  per  acre.  To  pro- 
cure that  agreement,  the  defendant,  by 
McNeill,  agreed  verbally  with  plaintiff  to 
pay  him  95,000,  exclusive  of  tbe  price 
named,  for  the  land.  Of  tbat  snm,  $1,000 
were  to  be  paid  when  tbe  agreement 
should  be  signed,  and  the  remainder 
when  the  title  to  the  land  should  be  vest- 
ed in  the  trustee  of  defendant.  The  first 
payment  was  made  as  ag^reed,  and  the  de- 
fendant exercised  the  option  which  the 
agreement  in  writing  gave,  and  procared 
the  title  to  the  land  which  it  described, 
but  refuses  to  pay  tbe  remainder  of  tbe 
96,000.  This  action  is  brought  to  recover 
that  remainder.  On  a  former  submission 
ot  this  cause,  an  opinion  was  filed  revers- 
ing-the  Judgment  of  tbe  district  court.  A 
rehearing  was  ordered,  and  the  cause  is 
again  submitted. 

1.  The  appellant  insists  that  the  agree- 
ment In  suit  Is  void,  as  being  against  pub- 
lic policy  Tbe  evidence  showsthat  one  of 
the  conditions  of  the  agreement  was  that 
plaintiff  should  not  disclose  it  to  any  one, 
and  defendant  insists  that  it  was  to  be 
kept  from  tbe  knowledge  of  Hoover,  and 
tbat  it  was  designed  for  and  inureid  to 
the  sole  benefit  of  plaintiff.  The  testimo- 
ny of  Hoover  tends  strongly  to  support 
the  cladm  of  defendant.  He  states  that  be 
had  no  knowledge  of  tbe  agreement;  that 
the  partnership  matters  between  himself 
and  plaintiff  have  been  settled,  bnt  that 
tbe  agreement  in  suit  was  not  referred  to, 
and  that  no  account  Ot  the  money  re- 
ceived and  to  be  received  by  virtue  of  it 
was  rendered.  McNeill  testiflrv  tbat  the 
condition  as  to  secrecy  was  required  by 
plaintiff;  and  a  witness  named  Wight- 
man,  who  was  present  when  the  written 
option  was  delivered  to  McNeill,  and  the 
91,000  were  paid,  corroborates  McNeill, 
and  states  that  the  conversation  then  had 
was  to  the  effect  that  the  95,000  were  to 
belong  to  plaintiff.  On  the  other  band, 
plaintiff,  while  admitting  tbe  condition  of 
secrecy,  claims  tbat  it  was  imposed  by 
McNeil.  He  admits  that  Hoover  had  no 
knowledge  of  it  until  the  settlement  ot 
their  business  transactions  in  regard  to 
the  options  was  bad,  but  he  claims  that 
at  that  time  tbe  agreement  was  men- 
tioned, and  taken  into  account  in  making 
the  settlement.  It  appears  that  the  op- 
tion given  to  defendant  included  120  acres 
which  were  owned  by  Hoover,  and  84 
acres  which  belonged  to  his  brother. 
Plaintiff  claims  tbat  a  coinmlsslon  was  to 
be  allowed  tor  tbe  sale  of  those  tracts. 
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of  wbfeta  IiIb  share  wac  f  2,100 ;  that  at  tbe 
time  of  the  settlement  Hoover  proposed 
to  Kive  bis  check  for  that  amount ;  that 
plaintiff  declined  to  accept  it,  on  the 
gronnd  that  he  bad  an-  arrangement  with 
McNeill,  by  which  he  was  to  receive  some- 
thing additional,  and  he  offered  to  offset 
that  against  his  share  of  the  commission 
tendered  by  Hoover,  and  his  offer  was  ac> 
cepted ;  that  Hoover  said  he  knew  of  the 
arrangement  between  plaintiff  and  Mc- 
Neill, and  that  there  was  a  fall  statement, 
which  Included  the  amount  which  plain- 
tilt  had  received  and  was  to  receive  under 
the  agreement  in  suit.  FlaintlH  also 
claims  that  the  agreement  was  made  for 
the  benefit  of  Hoover,  as  much  as  it  was 
for  himself,  and  that  he  had  never  intend- 
ed  to  retain  Hoover's  share.  Plaintiff  is 
eorroborated  In  what  he  says  as  to  the 
settlement  by  W.  W.  Haskell,  ^ho  was 
preeoit  wben  It  was  made,  and  testifies 
that  It  was  agreed  between  tbe  parties 
that  Hoover  and  his  brother  should  be 
allowed  tbe  full  price  lor  their  land  pcdd 
by  d^todant,  and  that  plaintiff  was  to 
have  the  claim  in  suit.  There  Is  much  in 
tbe  record  which  tends  to  support  tbe 
theory  of  defendant,  and  the  district  court 
mlfl^t  well  have  found  that  it  was  fully 
established.  But  this  case  is  not  triable 
here  de  novo,  and  the  most  that  can  be 
said  U  that  there  Is  such  a  conflict  In  the 
evid^ice  that  different  persons  might 
reach  different  conclusions  from  it.  We 
cannot  say  that  the  Judgment  is  so  unsup- 
ported by  the  evidence  that  It  should  be 
set  aside.  The  district  coiirt  doubtless 
fband  that.  In  making  the  agreement  In 
salt,  the  plaintiff  acted  in  good  faith,  for 
tbe  joint  benefit  of  himself  and  his  part- 
ner, and  without  intent  to  defraud ;  and 
that  in  their  settlement  It  was  fully  con- 
sidered, and  due  account  taken  of  tbe  ben- 
flts  It  conferred.  There  was  evidence  to 
support  those  findings.  The  agreement  Is 
not  shown  to  have  been  fraudulent  as  to 
defendant.  On  tbe  contrary.  Its  Interests 
may  have  been  thereby  promoted.  We 
conclude  that  the  agreement  has  not  been 
shown  to  be  void  as  against  public  policy, 
but  that  It  Is  valid. 

2.  The  conclusions  we  have  announced 
make  it  unnecessary  to  determine  other 
questions  discussed  by  counsel.  Tbe  Judg- 
ment of  tbe  district  court  is  aOlrmed. 


Sickles  et.al.  v.  Bk4bbitts  et  al. 
{Suprmne  Court  of  Ioukl    Feb.  10, 1801.) 

BAIUmiT— IMSUBAKCB  BT  BaJLEX— BviDSNOS. 

1.  In  SB  action  for  tbe  valoe  of  goods  de- 
■troyed  by  fire  while  in  poeseeaion  of  s  balle& 
received  under  an  agreement  to  hold,  pay  brelKhi 
upon,  and  keep  them  fully  insured  for  the  own- 
er'a  benefit,  It  waa  olaimed  by  the  bailee  (and 
denied  by  the  owner)  that  prior  to  the  fire  there 
had  been  a  fnll  settlement  of  all  transactions  in 
relation  to  the  proper^  under  the  coatraot  The 
evidenoe  waa  oonflioting.  HeVi,  that  a  verdiot 
for  defendant  would  not  be  disturbed. 

2.  Tbe  verdiot  implied  a  flndincr  that  there 
had  been  such  a  settlement,  and  therefore  the 
admission  of  evidenoe  that  the  bailee  afterwards 
insured  tbe  pnmerty  to  the  extent  of  his  charges 
against  It  ooula  not  have  been  prejudicial  to  the 
boUee. 


8.  Bven  though  the  bailee,  ■tier  the  settle- 
ment, Insured  the  property  to  its  full  valae  for 
his  own  benefit,  and  received  tbe  insurance 
money  after  the  loss,  the  bailor  oonld  have  no 
claim  thereon. 

Appeal  from  district  court,  Webster 
county;  S.  M.  Weavbr,  Judge. 

Action  to  recover  on  an  account  for 
wagons  and  other  property  sold  by  plain- 
tiff  to  defendant.  There  was  a  Judgment 
on  a  verdict  In  favor  of  M.  Brabbitts  k 
Co.,  and  another  Judgment  on  a  verdict 
against  M.  Brabbitts,  one  of  the  firm 
which  is  a  defendant  in  the  action.  Plain- 
tiffs appeal.     . 

Smith  &  Morrta  and  A.  N.  Botatord,  for 
appellants.    Albert  E.  Clark,  for  appellees. 

Beck,  C.  J.  1.  The  original  petition  de- 
clares upon  an  account  for  property  re- 
ceived by  defendants,  which  was  to  be  sold 
and  accounted  for  to  plaintiffs,  and  seeks 
to  neover  a  balance  due  tbereon.  It  is  * 
shown  that  the  property  was  received  by 
defendants  under  an  agreement  that  they 
should  receive,  hold  In  store,  pay  fright 
upon,  and  keep  tally  insured  tbe  property 
for  plalntiBs'  benefit;  that  tbe  property 
was  destroyed  by  fire,  and  the  defendants 
claimed  and  collected  the  insurance  for 
their  own  benefit,  and  failed  to  account 
therefor  to  plaintitlCi.  Tbe  defendants,  in 
their  answer,  show  that  prior  to  the  loss 
of  the  property  by  fire  they  had  a  tall 
settlement  with  plaintiffa  of  the  transac- 
tions growing  out  of  tbe  property,  and 
the  contract  under  which  they  had  re- 
ceived the  property  was  terminated,  and 
defendants  were  discharged  from  all  obli- 
gations and  liabilities  thereon.  They  also 
allege  that  the  insurance  they  beld  on  the 
property  covered  only  their  own  interest 
therein  for  freights  paid  and  commissions. 
Plaintiffs,  In  a  reply,  allege  that  defend- 
ants, in  collecting  and  adjusting  tbe  loss 
of  the  property,  claimed  and  received  the 
full  value  of  the  property,  and  that  they 
are  now  estopped  to  allege  the  contracts 
with  plaintiOs  were  not  in  force,  and  that 
the  property  was  insured  for  leas  than  the 
amount  of  their  claim  made  to  tbe  com- 
pany. 

2.  It  will  be  observed  that  the  Issues  In- 
volved the  discharge  by  settlement  of  the 
obligation  and  liability  of  defendants  to 
store  nnd  insure  tbe  goods,  and  the  exist- 
ence of  an  obligation  on  their  part  to  in 
sure  them.  The  point  -most  praeed  by 
plaintiffs'  counsel  is  that  the  verdict  of 
tbe  Jury  upon  these  points  is  In  conflict 
with  the  evidence.  We  think  tbe  evidence 
authorised  tbe  conclusions  which  the  jury 
doubtless  reached,  that  defendants  were 
discharged  from  tbe  original  contract; 
that  tbe  evidence  shows  a  tall  settlement 
of  the  transactions  had  under  that  con- 
tract, and  the  property  was  retained  for 
temporary  storage  simply,  without  any 
agreement,  expressed  or  implied,  whereby 
the  defendants  were  bound  to  Insure  the 
property.  This  was  unquestionably  found 
by  the  jury.  Had  they  found  differently 
the  verdict  would  have  been  for  the  plain- 
tiffs against  defendants  lor  liability  arising 
on  the  original  contract.  The  evldencs  up- 
on this  point  is  to  some  extent  conflicting, 
but  it  cannot  be  said  that  It  so  lacks  in 


Digitized  by^OOQlC 


90 


NOBTHWESTEBK  BEFOBTEB,  Vol.  4& 


(Iowa. 


support  of  the  verdict  tbat  it  cannot  be 
suBtalned. 

5.  The  defendants  were,  against  plain- 
tiffs' objection,  permitted  to  prove  that 
they  procnred  Insurance  on  the  property, 
for  freight  and  commiHsIons,  and  tbat 
they  so  informed  the  agent  of  the  insur- 
ance company  and  the  ad] aster  of  the  loss 
after  tbe  property  was  burned.  The  ad- 
mission of  this  evidence  isnowcomplalned 
of  as  erroneous.  We  think  that,  were  the 
evidence  admitted  erroneously,  it  was 
without  prejudice  to  the  plaintiffs  for  this 
reason.  As  we  have  seen,  the  jury  mnst 
have  found  that  the  contract  binding  de- 
fendants to  insure  the  property  was  ter- 
minated. Defendants  were  under  no  obli- 
gations to  Insure  the  property  for  plain- 
tiffs' benellt.  If  they  insured  the  property 
for  their  own  benefit  to  the  extent  of  its 
full  value,  plaintiffs,  having  no  contract 
with  defendants  for  insurance,  cannot  re- 
cover any  part  of  the  money  accruing  from 
the  insurance.  If  the  insurance  company 
took  the  insurance,  and  paid  the  loss  to 
an  amount  exceeding  defendants'  interest 
in  tbe  property,  that  is  a  matter  between 
the  insurance  company  and  defendants, 
and  plaintiffs  can  claim  nothing  under  the 
policy. 

4.  The  doctrine  we  have  just  stated  Is 
recognised  in  instructions  given  to  the 
jury,  which  are  not?  complained  of  by 
counsel.  For  tbe  reasons  stated  they  are 
correct. 

6.  Another  Instruction  was  given,  based 
upon  the  doctrine  that  the  termination  of 
the  contract  requiring  defendants  to  Insure 
the  property  by  agreement  of  the  parties 
relieved  defendants  of  liability  on  account 
of  the  loss  of  tbe  pror>erty,  without  insur- 
ance to  plaintiff.  It  is  made  the  ground 
of  an  assignment  of  error.  In  our  opin- 
ion, it  is  plainly  correct.  PlalntiSs  base 
tbeir  claim  to  recover  upon  the  contract 
obligation  of  defendantto insure  the  prop- 
erty for  their  benefit.  It  that  contract 
were  terminated  by  agreement,  plaintiffs 
bave  no  grounds  to  recover.  'I?hese  con- 
siderations, in  our  opinion,  dispose  of  all 
questions  In  the  case.  The  judgment  of 
the  district  court  is  affirmed. 


Bangs  v.  Bbro. 

(Supreme  Court  of  louxk    Feb.  10,  1891.) 

HscHijnos'  LntNS— Statembrt  or  (Xux— Arri- 

DAVrr— PUUDINO. 

-  1.  Where  the  affidavit  for  a  mechanic's  lien 
apon  a  well  and  pump  states  that  liie  work  was 
done  and  tbe  materials  furnished  on  dates  speci- 
fied in  tbe  atateioent  of  account,  but  the  state- 
ment contains  only  one  date,  September  8,  1889, 
the  alBdavit  and  statement  ai-e  sulBoient  when 
they  together  show  that  the  contract  was  made 
August  20,  1889;  that  the  work  was  finished  Sep- 
tember 2d;  and  that  the  work  and  labor  were 
famished  in  pursuance  of  the  contract. 

3.  Where  the  statement  contained  an  item  for 
''lx>ard  and  horse  feed, "  it  was  necessary  that 
the  oomplaint  shoold  set  out  the  provision  of  the 
contract  that  defendant  agreed,  in  addition  to  the 
eash  considerati(ni,  to  board  the  hands  and  fur- 
nish feed  for  tbe  horses:  and  it  was  not  preju- 
diolal  for  the  court  to  refuse  to  strike  out  this 
averment,  together  with  some  others,  in  regard 
to  the  kind  of  materials,  though  the  latter  were 
not  strictly  necessary. 


8.  An  aliegatton  that  the  well  wm  completed 
la  aooordance  with  the  oontraot  was  a  sulncient 
averment  that  it  furnished  enough  water  for 
stock  and  farm  purposes,  as  required  thereby. 

Appeal  from  district  court,  Wrightconn* 
ty;  J.  L.  Stevens,  Judge. 

Action  ia  equity  to  recover  an  amount 
alleged  to  be  due  for  sinking  and  complet- 
ing a  well,  and  to  foreclose  a  mechanic's 
lien  therefor.  A  motion  to  strike  out  cer- 
tain portions  of  the  petition  was  over- 
ruled. A  demurrer  to  the  petition  was 
then  overruled.  The  defendant  refusing 
to  further  plead,  a  decree  was  rendered  In 
favor  of  plaintiff  as  prayed.  Tbe  defend- 
ant appeals. 

J.  B.  Se»Ie8,  for  appellant.  Jamison  S 
Secrlat,  for  appellee. 

Robinson,  J.  The  petition  alleges  that 
on  the  20th  day  of  August,  1889,  the  plaia« 
tiff  entered  Into  an  oral  agreement  with 
defendant  to  furnish  the  materials  and  ma- 
chinery and  labor  required  for,  and  to  sink 
and  put  in,  a  tubular  well,  and  to. place 
therein  a  pump;  that  the  tubing  for  the 
well  was  to  be  of  iron,  two  inches  in  diam- 
eter; that  the  well  was  to  furnish  suffi- 
cient water  for  stock  and  farm  purposes; 
tbat  for  the  labor  and  materials  required 
to  be  furnished  by  plaintiff  tbe  defendant 
agreed  to  board  tbe  bands  and  team  en- 
gaged in  doing  the  work,  and  to  pay  one 
dollar  for  each  foot  of  the  depth  of  tbe 
well.  Tbe  petition  further  alleges  tbat 
plaintiff  performed  his  part  of  tbe  agree- 
ment; tbat  the  well  was  sunk  on  land 
owned  by  tbe  defendant  and  described, 
to  the  depth  of  104  feet ;  that  the  sluklnj^ 
of  tbe  well  was  commenced  on  the  20tta 
day  of  August,  1889,  and  that  on  the  %th 
day  of  September,  1889,  tbe  plaintiff  filed 
in  the  office  of  the  clerk  of  the  district 
court  of  Wright  county  a  statement  for  a 
mechanic's  lien,  verified  by  affidavit;  that 
it  was  a  just  and  true  statement  and  ac- 
count of  his  demand ;  and  that  the  sum  of 
$114.46  is  due  thereon,  and  unpaid.  The 
statement,  of  which  a  copy  is  attached  to 
tbe  petition,  shows  a  charge  against  the 
defendant  of  9104  for  drilling  and  sinking 
the  well  and  placing  a  pump  therein,  and 
a  further  charge  of  f  10.46  for  "board  and 
horse  feed  "  while  putting  in  the  well  and 
pump.  The  demurrer  contains  numerous 
grounds,  which  will  be  noticed,  so  far  as 
is  necessary,  in  connection  with  the  argu- 
ments of  counsel. 

1.  It  seems  to  be  claimed  by  counsel  tor 
appellant  that  the  statemcntof  account  is 
insufficient  in  not  fixing  the  time  when  the 
materials  werefurnished  and  the  labor  per- 
formed. It  is  shown  tbat  the  agreement 
under  which  plaintiff  claims  was  made  on 
tbe  20th  day  of  August,  1889;  that  the 
well  and  pump  were  completed  on  the  2d 
day  of  the  next  month;  and  tbat  the 
labor  and  mateilals  were  furnished  by  vir- 
tue of  the  agreement.  The  affidavit  at- 
tached to  the  account  states  that  the 
labor  was  done  and  tbe  pump  furnished 
on  the  dates  specified  In  the  account,  and 
the  only  date  therein  mentioned  is  Sep- 
tember 2,  1889.  It  is  true  tbat  all  tbe 
Inbor  could  not  bave  been  performed  on 
tbat  day;  but,  taking  tbe  statement  and 
account  together,  and  it  sufficiently  ao> 
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pean  that  the  materials  and  labor  were 
f  amlahed  betv^een  the  time  of  maklDg  tba 
agreement  and  the  time  when  it  was  com- 
pieted,  and  botb  dates  are  shown.  There 
Is  a  technical  want  ol  acvnracy,  which 
does  not  in  any  manner  affect  the  rights 
of  Interested  parties.  That  It  was  not  the 
result  of  an  Intention  tu  mislead  or  to  se- 
cure an  advantage  is  apparent.  The 
statement  shows  the  claim  of  plaintiff,  the 
Items  npon  wblchit  is  based,  and  the  time 
when  they  accroed,  with  sufficient  fullness 
and  accuracy  for  the  parposes  for  which 
a  statement  is  required.  Therefore  the  er- 
ror in  Btatementcnnnotdefeat  the  right  of 
plaintiff  to  a  lien. 

2.  It  is  said  the  statement  is  unneces- 
sarily complicated,  and  that  the  court 
should  have  stricken  from  the  petition 
certain  averments  in  regard  to  pump,  tub- 
ing, machinery,  and  board  and  teed.  The 
petition  doubtless  contains  some  unnec- 
essary averments,  but  they  did  not  and 
could  not  result  in  prejudice  to  defendant. 
It  was  not  only  proper,  but  necessary  to 
a  recovery  therefor,  to  plead  tbeagreement 
with  reference  to  board  for  bands  and 
team.  Plaintiff  sunk  the  well  and  fur- 
nished necessary  materials,  and  a  pump. 
For  that  he  was  to  be  paid  in  money  and 
board,  and  one  was  as  mach  a  part  of  the 
contract  price  as  the  other.  We  do  not 
understand  counsel  to  question  in  argu- 
ment the  right  of  plaintiff  to  a  lien  for 
such  Improvements  as  that  in  contro- 
versy. 

8.  It  is  claimed  that  the  petition  does 
not  show  that  the  well  furnished  sufficient 
water  tor  stock  and  farm  purposes  It  al- 
leges in  substance  and  effect  that  the  well 
was  completed  according  to  the  agree- 
ment, and  wo  think  that  was  all  that  was 
required,  in  the  absence  of  a  motion  for  a 
more  spedflc  statement.  The  decree  of 
the  district  court  is  affirmed. 


KnsT  Nat.  Bank  of  Marshalltowr  v. 
Whioht. 

ISunreme  Court  of  lotocu    Feb.  7, 1891.) 

Aonoii  oa  Not>— FLainoia — ^BTmsHoa. 

1.  To  the  complaint  on  a  note  defendant  al- 
leged »  total  failure  of  oonslderatlon.  In  that  ttia 
note  was  given  in  oonslderatlon  of  the  delivery  of 
a  note  ana  mortgage  to  defendant,  which  plain- 
tllf  refused  to  deliTer,  to  which  there  was  no  re- 
ply, which  constitutes  a  denial,  under  Code  lotra, 
}  8713.  Held,  that  the  question  of  a  waiver  of 
the  breach  of  the  condition  by  an  aooeptanoe  of 
the  note  and  mortgage  after  the  breach  was  not 
raised  by  the  pleaiaings. 

i.  Evidenoe  thereof  was  inadmissible,  under 
Codey  1 97M,  providing  that,  under  a  denial,  no 
eridanoe  shall  be  Introduced  which  does  not  neg- 
ative some  fact  the  party  making  the  controverted 
allegation  is  traund  to  prove. 

8.  Krrors  not  assigned  cannot  be  considered. 

Appeal  from  district  court,  Polk  county ; 
Chablbs  a.  Bishop.  Judge. 

Action  npon  a  promissory  note.  De- 
fense, a  failure  of  consideration.  There 
was  a  verdict  and  Judgment  for  the  plain- 
tift,  from  which  the  defendant  appealed. 

Cnvamlaa  &  Wright,  for  appellant. 
KaaOiaiiB  &  Gueraaey  and  O.  T.  Binford, 
for  appellee. 


Gbanoeb,  J.  A  principal  ground  of  com- 

Slain  t  by  appellant  is  based  npon  the  ac< 
ton  of  the  district  court  in  giving  certain 
instructions,  involving  an  jQsne  not  pre- 
sented by  the  pleadings,  and  in  admitting 
evidence  for  its  support.  The  execution 
and  delivery  of  the  note  were  admitted  by 
the  answer,  and  a  total  failure  of  consider- 
ation pleaded,  as  to  which  the  court  said 
to  the  jury:  "The  defendant  says  that 
the  consideration  for  said  note  was  the 
purchase  by  the  defendant  Wright  of  the 
note  for  twenty  thousand  dollars,  which 
has  been  introduced  In  evidence  as  Exhibit 
G,  and  the  chattel  mortgage  securing  the 
same:  that,  therefor,  the  said  Wright 
was  to  pay  the  sum  of  one  thousand  dol- 
lars in  cash,  and  was  to  give  his  notes, 
one  for  the  sum  of  three  thousand  dol- 
lars, and  one  for  two  thousand  dollars ; 
that  the  said  Wright  paid  the  sum  of  one 
thousand  dollars  in  cash,  and  that  be  exe- 
cuted and  delivered  to  the  said  Oeorge 
Olick  the  two  notes,  the  one  for  two  thou- 
sand dollars  being  the  one  in  suit  in  this 
action;  that  the  consideration  for  said 
notes  and  money  was  the  delivery  to  the 
said  Wright  of  the  said  twenty  thousand 
dollar  note  and  mortgage,  and  that  the 
said  Olick  wholly  failed  and  refused  to  de- 
liver to  said  Wright  the  said  twenty  thou- 
sand dollar  note  and  mortgage,  aud  that 
by  reason  thereof  the  consideration  of  the 
note  sued  upon  in  this  action  has  wholly 
failed. "  No  reply  was  filed,  and  the  issues 
of  fact  for  trial  arose  on  the  answer,  and 
a  denial  by  operation  of  law.  Code.  {  2712. 
The  court  said  to  the  Jury:  "The  burden 
of  this  issue  is  upon  the  defendants,  and 
they  must  establish,  by  a  preponderance 
of  the  testimony  in  the  case,  that  the  con- 
tract between  the  said  Oeorge  Olick  and 
the  said  A.  W.  Wright  was  for  the  deliv- 
ery of  the  said  twenty  thousand  dollar 
note,  and  assignment  of  the  mortgage  se- 
curing the  same,  within  a  short  time  after 
the  making  of  such  contract.  If  the  de- 
fendants have  so  proven,  yon  should  re- 
turn your  verdict  for  them,  unless  yon 
should  further  find  that  the  plaintiff  has 
shown,  by  a  preponderance  of  the  testi- 
mony on  that  subject,  that  the  twenty 
thousand  dollar  note,  and  the  assignment 
of  the  mortgage  securing  the  same,  was 
afterwards  accepted  by  the  said  A.  W. 
Wright,  or  that  such  failure  of  considera- 
tion, if  yon  so  find  there  was  such  failure, 
was  waived  bytbedefendantA.W.  Wright, 
as  hereinafter  explained  in  these  instruc- 
tions." The  explanation  to  the  latter 
clause  of  the  Instruction  is  as  follows :  "  U 
you  find  from  the  testimony  before  you 
that  the  firm  of  Cummins  &  Wright,  attor- 
neys, with  the  authority  of  the  defendant 
A.  W.  Wright,  offered  to  pay  the  note  In 
suit,  if  said  twenty  thousand  dollar  note, 
and  mortgage  securing  the  same,  were 
transferred  to  the  defendant  Wright;  aud 
you  further  find  that  the  plaintiff,  or  the 
said  Oeorge  Olick,  did  deliver  to  said  A. 
W.  Wright,  or  to  his  duly-authorised 
agent,  the  said  twenty  thousaud  dollar 
note  and  mortgage;  and  you  further  find 
that  said  twenty  thousand  dollar  note 
and  mortgage  were  accepted  by  the  said 
Cummins  &  Wright  for  the  sai<l  A.  W. 
Wright,— then,  in  that  case,  such  facts  be- 
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ing  fonnd,  yon  are  instmcted  tbat  socb 
acceptance  would  be  a  watTer  of  any 
breach  of  the  original  contract,  and  the 
plaintlB  would  be  entitled  to  recover  in 
this  action. " 

It  will  be  obflerved  that  the  inBtraetione 
recognized  a  condition  of  the  testimony 
under  which  the  Jury  may  find,  on  the 
part  of  the  plalntiB's  assignor,  (Glick,)  a 
"breach  of  the  original  contract,"  which 
would  l>e  a  finding  of  a  failure  of  consid- 
eration. The  instructions  authorlEe  the 
]ory,  after  finding  such  fact,  to  aroid  its 
legal  effect  by  a  finding  that,  after  the 
original  breach,  there  was  such  a  delivery 
and  acceptance  as  amounted,  on  the  part 
of  the  defendant,  to  a  waiver  of  the  breach 
or  failureof  consideration.  The  issue  thus 
presented  Is  certainly  a  new  one  in  the 
case.  Under  the  denial  by  operation  uf 
law  of  the  allegation  of  the  affirmative  de- 
fense, the  only  proofs  admissible  are  such 
as  would  negative  the  affirmative  aver- 
ments in  the  answer.  Code,  §  2704.  The 
instructions  recognize  a  breach  of  the  con- 
tract by  a  failure  of  Glick  to  return  the 
920,000  note  in  a  short  time,  and  there  is 
testimony  tending  to  show  that  it  was  to 
be  returned  when  Ulick  i-eacbed  Marshall- 
town.  The  Jury  was  told  that,  if  such 
was  the  agreement,  the  defendant  was  re- 
leased from  liability.  Tbat  the  note  was 
not  returned  is  without  dispute.  The  law, 
thus  stated,  must  be  accepted  as  the  law 
of  this  case,  for  no  assignments  bring  it  in 
question.  If,  then,  plaintiff  seeks  to  avoid 
the  effect  of  such  facts  by  proof  of  other 
facts,  it  must  do  so  under  the  provisions 
of  Code,  §  2Q65,  by  proper  averments  in  a 
reply.  Appellee's  theory  of  this  point  is 
that,  defendant's  plea  being  one  of  total 
failure  of  consideration,  if  the  $20,000  note 
was  delivered,  even  after  a  breach,  the 
consideration  has  actually  passed,  and  it 
is  not  a  total  failure,  and  that  any  proofft 
tending  to  show  that  there  was  not  such 
a  failure  were  admissible.  But  it  is  not 
the  rule,  where  facts  are  pleaded  showing 
a  want  of  consideration,  tbat,  under  a 
denial,  a  party  may  put  in  evidence  any 
tacts  that  may  show  that  a  consideration 
still  exists  by  virtue  of  any  agreement; 
but,  under  the  denial,  "no  evidence  shall 
be  introduced  which  does  not  tend  to  neg- 
ative some  fact  the  party  making  the 
controverted  allegation  is  bound  to 
prove. "  Code,  {  2704.  The  facts  referred 
to  are  not  the  conclusion  of  a  want  of  con- 
sideration, but  of  the  facts  to  be  proven 
from  which  the  conclusion  may  be  drawn. 
In  this  case,  to  show  the  want  of  consid- 
eration, defendant  was  bound  to  prove  an 
agreement  to  return  the  note  in  a  short 
time,  and  that  Glick  did  not  retnru  it. 
Under  a  denial,  plaintiff  could  introduce 
any  testimony  tending  to  negative  such 
facts.  But  it  the  claim  is  that,  because  of 
other  facts,  such  facts  are  avoided,  and 
the  consideration  still  exists,  the  issue 
must  be  properly  presented  before  proofs 
are  admissible.  The  instructions  of  the 
district  court  present  an  iBsne  in  accord 
with  this  view,  and  properly  place  the 
burden  of  proof  upon  defendants.  The  ei^ 
ror  consists  in  there  being  no  snch  issue 
in  the  pleadings.  This  conclusion  has 
support  in  many  cases.    Kervick  v.  Mitch- 


ell, 68  Iowa,  278,  24  N.  W.  Rep.  161,  and  26 
N.  W.  Rep.  4S4;  Zwick  v.  Insurance  Co.,  60 
Iowa,  266, 14  N.  W.  Rep.  792;  Hay  v.  Fra- 
aier,40  Iowa,  454 :  Edgerly  v.  Insurance  Co.. 
48  Iowa,  687 ;  Smith  v.  InHuranoe  Co..  64 
Iowa,  717,  21  N.  W.  Rep.  146;  Fauble  v. 
Davis,  4fi  Iowa,  462.  It  is  said  the  facta 
do  notconstituteawalver;"  thattbeques- 
tion  of  waiver  is  nut  in  the  case.  The  dis- 
trict court  submitted  the  case  on  the 
theory  of  a  waiver,  and  it  seems  to  as  tbat, 
if  a  condition  of  the  contract  was  tbat  the 
920,000  note  was  to  l>e  delivered  within  a 
short  time,  and  it  was  not,  it  would  be  a 
violation  of  the  condition,  and.  If  after- 
wards the  note  was  delivered  and  received 
with  the  intent  to  carry  out  the  former 
contract,  except  as  to  time,  the  effect 
would  be  to  waive  tlie  former  condition 
for  delivery. 

2.  At  the  conclusion  of  defendant's  direct 
evidence,  the  plaintiff  moved  the  coart  to 
direct  a  verdict  for  the  piaintitf,  because 
there  had  been  no  defense  made  ont  against 
the  note  or  the  parties  to  the  suit,  which 
the  court  overruled,  and  to  wbieb  ruling 
the  dtfendant  excepted.  It  is  arged  that 
this  ruling  was  erroneous,  and  that,  it  the 
motion  had  been  sustained,  there  coold 
have  been  no  inquiry  into  errors  in  the 
BubmiHsion  of  the  cause.  But  the  plaintiff 
has  not  appealed,  and  there  is  no  assign- 
ment involving  the  -error  of  which  it  com- 
plains, and  errors  not  assigned  are  not  to 
be  considered.  Wood  v.  Whitton,  6S 
Iowa,  295, 19  N.  W.  Rep.  907,  and  28  N.  Vf. 
Rep.  675;  Dee  Moines  8a v.  Bank  v.  Colfax 
Hotel  Co.,  79  Iowa,  497,  44  N.  W.  Rep.  718; 
Lamb  v.  Insurance  Co.,  70  Iowa,  2S8,  30  N. 
W.  Rep.  497.  As  somewhat  affecting  the 
question,  see  Butler  v.  Barkley,  67  Iowa, 
491,  25  N.  W.  Rep.  747;  Smith  v.  Wolf.  66 
Iowa,  555,  8  N.  W.  Rep.  42i).  These  consid- 
erations seem  conclusive  as  to  the  error  of 
the  district  court,  and  its  Judgment  must 
be  reversed. 


Maoee  v.  Chicago  &  N.  W.  Rt.  Co. 
(Supreme  Court  of  Iowa.    Feb.  7,  1S91.) 

IlMTmOH  TO  BBI^XHAH — COSTBIBTITOBT  NBOU- 

aE:<CB. 
A  brakeman  on  a  mixed  train,  on  being 
relieved  from  duty  on  a  dark  night  hnirledly 
stepped  from  the  moving  caboose  to  the  station 
platform  witiiout  looking,  under  the  belief  tbat 
the  car  was  moving  towards  the  lying-up  track^ 
as  was  usual,  when  In  fact  it  was  being  moved 
In  the  opposite  direction,  and,  losing  nls  bal- 
ance, rolled  under  the  oar,  and  was  Injared. 
Beia,  that  the  company  was  not  tiound  to  notlff 
him  that  the  car  was  not  moving  ia  the  usual  di- 
rection, and  he  was  guilty  of  oontribatory  negli- 
gence. 

Appeal  from  district  coart,  Mahaska 
connty ;  J.  K.  Johnson,  Judge. 

Plaintiff  brings  this  action  as  assignee 
of  a  claim  from  T.  6.  Klepper,  Jr.,  for 
damages  sustained  by  Klepper  because  of 
personal  injuries  received  while  in  the  em- 
ploy of  the  defendant,  alleged  to  have  been 
caused  by  the  negligence  of  the  ddendant, 
and  without  fault  or  negligence  on  th« 
part  of  said  Klepper.  The  defendant  an- 
swered, denying  generally,  and  the  case 
was  tried  by  a  Jury,  and  a  verdict  and 
Judgment  rendered  in  favor  of  the  plaluUtf 
tor  fl0,000.    Defendant  appeals. 
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Hf"4»ard  4k  DawUiy,  for  appellant.  lAf- 
hHf  ^  Klaaksk  and  W.  B.  Seevers,  for  ap- 
pdkie. 

Given,  J.  1.  The  qnestions  presented 
In  the  record  may  be  resolved  into  tbe  in- 
qn\ry  whether  the  evidence  sapportn  tbe 
verdict;  or, in  other  words,  whether  there 
is  sufficient  evidence  o{  negligence  on  the 
part  of  defendant  and  of  care  on  tbe  part 
of  Klepper  to  warrant  the  finding  of  tbe 
Jnry.  There  la  also  some  qnestion  as  to 
the  measare  and  amonnt  of  damage.  The 
following  will  be  a  sofiBcient  statement  of 
tbe  facts  for  a  correct  nnderstanding  of 
tbe  qnestions  discussed :  On  and  for  two 
months  prior  to  October  IS,  1888,  T.  O. 
Klepper',  Jr.,  then  aged  22  years,  was  in 
the  employ  of  defendant  as  a  brakeman 
on  trelgbt  trains,  wblcb  service  was  the 
extent  of  his  experience  in  railroad  work. 
For  about  two  months  prior  to  October 
18, 1888,  he  was  serving  as  front  brakeiuan 
on  freight  trains  running  between  Belle 
Plalneeast  and  Boone  west,  having  run  in- 
to Boone  on  train  No.  19  three  or  four 
times.  On  that  date  be  arrived  on  train 
No.  19,  from  the  east,  at  Boono,  abont  10 
o'clock  at  nigbt^ln  tbe  caboose  to  which 
train  passengers  were  b^ing  carried.  The 
track  apon  which  cabooses  stood  when 
not  In  Qse  In  the  defendant's  yard  was 
three-fourths  of  a  mile  east  of  the  station- 
house.  Freight  trains  from  the  east 
stopped  in  thin  yard ;  and,  if  passengers 
were  being  carried,  It  was  tbe  duty  ol  tbe 
crew  in  charge  uf  the  switch-engine  to  at- 
tach It  to  the  rear  ol  tbe  caboose  and  pnsb 
It  to  the  station-house,  to  allow  the  pas- 
sengers to  alight,  but,  if  there  were  no 
passengers,  the  caboose  was  side-tracked 
without  being  taken  tothestation.  After 
tbe  passengers  were  landed  the  caboose 
was  always  moved  east  and  side-tracked, 
nnless  the  work  required  that  It  should 
Brst  be  moved  west, — a  neceeaity  which 
only  arose  occasionally.  On  tbe  night  of 
the  IStb,  there  being  passengers  to  land, 
tbe  swtteh-engine,  with  one  or  two  com- 
mon open-work  stock.cars  attached  in  the 
rvar,  was  coupled  to  the  rear  of  the  ca- 
boose, and  the  cars  thus  attached  pushed 
to  the  station.  After  the  passengers  had 
landed,  the  engine  bell  was  rung,  and  the 
engine  and  cars  started  west  for  tbe  pur- 
pose of  taking  coal  at  a  place  west  of  the 
station,  and  of  leaving  the  stock^sars  at 
the  cbnte  before  stde-tracklngthe  caboose. 
It  does  not  appear  whether  the  chute  was 
west  of  the  station  or  not.  Upon  arriv- 
ing in  tbe  east  yard,  Klepper,  afterdetach- 
ing  the  engine  from  bis  train,  and  setting 
tbe  switch  to  the  rouud-houHe,  got  upon 
tbe  caboose  then  being  mo  vedtn  the  depot. 
While  the  caboose  was  being  moved  to 
and  standing  at  the  depot  he  was  engaged 
In  washing, changing  some  of  bis  clothing, 
and  ridding  up  mt  car,  and  putting  out 
tbe  lights,  including  his  own  lantern, 
which  be  properly  left  in  the  car.  Some 
question  to  made  in  the  testimony  wheth- 
er Klmper's  duties  did  not  end  at  the 
yard,  but,  as  no  snch  claim  is  made  in 
ai^gument,  we  take  It  as  nnqaeetloned  that 
he  was  In  the  line  of  bis  duty  in  remaining 
on  tbe  car  and  doing  what  he  did  in  It. 
Having  done  these  things,  he  proceeded 


at  once  to  leave  the  car.  He  went  onto 
tbe  rear  or  west  platform, locked  the  door, 
and  attempted  to  alight  upon  the  station 
platform  on  the  south  side  of  tbe  car. 
Alter  locking  the  door  he  turned  south, 
took  hold  of  the  handle  on  the  sontb-weet 
comer  of  the  car  with  his  left  hand,  fato 
face  towards  the  east,  and  stepped  from 
the  car  towards  the  east.  In  consequence 
of  the  car  th«i  moving  westward  he  fell 
upon  theplattorm. striking  upon  his  head, 
so  as  to  render  him  Insensible,  rolled  be- 
tween the  platform  and  the  cars,  and  bis 
right  hand  was  so  crushed  by  tbe  wbeeto 
as  to  render  amputation  above  the  wrist 
necessary.  The  night  wan  dark,  and  a 
light  rain  prevailed  at  the  time  of  the  acci- 
dent. At  that  time  there  was  an  electric 
light  burning  in  front  of  the  hotel  in  the 
bnlldlng  about  lOO  feet  east  from  where 
Klepper  fell.  There  were  two  bead-lights 
on  the  engine  throwing  light  east  and 
west.  A  switchman  was  standing  on  the 
foot-board  on  the  south  side  of  tbeengine, 
facing  west,  with  a  lighted  lantern  in  his 
hand.  Two  men  with  lighted  lanterns 
were  upon  the  car  platform  from  which 
Klepper  stepped.  A  light  was  burning  at 
the  water-closet  west  of  the  depot  build- 
ing, and  several  colored  switch-lights, 
about  one  block  west,  were  In  view  from 
the  rear  of  the  car.  Each  witness  does 
not  testify  to  the  presence  of  all  these 
lights.  Some  testify  to  the  presence  of  all 
these  lights,  some  testify  to  tbe  presence 
of  part, and  some  to  the  presence  of  others; 
but  no  one  contradicts  another  as  to  the 
presence  of  any  of  them.  Kleppersays  the 
depot  platform  was  the  same  as  to  the 
arrangement  and  number  o(  lights  as  on 
other  nights;  that  there  might  have  been 
a  light  In  front  of  the  hotel  door;  that  be 
conid  notsay  whether  the  head-light  threw 
light  enough  so  that  he  conld  distinguish 
objects  well  enough  to  tell  which  way  the 
car  was  moving;  and  that  he  did  notstop 
to  notice  whether  tbe  bead-light  was 
throwing  light  enough  for  him  to  see  it. 

2.  The  only  charge  of  negligence  submit- 
ted to  the  Jury  was  "the  alleged  ground 
that  the  practice  or  custom  of  defendant 
bad  been  to  start  tbe  car  on  which  Klep- 
per was  riding  east  atthedepot  at  Boone, 
and  that  at  the  time  of  tbe  alleged  injury 
said  car  was,  withont  notice  or  warning 
to  said  Klepper,  started  west.  Instead  of 
east."  The  testimony  shows  without 
conflict  that  ordinarily  there  was  no  oc- 
casion for  moving  the  car  west;  that  It 
was  usually  moved  east  to  be  placed  up- 
on the  proper  track ;  but  there  is  no  evi- 
dence of  a  rule  or  custom  that  made  It 
negligence  to  move  It  west  Instead  of  east. 
Fox,  the  foreman  of  tbe  switch  crew,  tes- 
tified without  contradiction  that,  wbnt 
the  business  required,  he  moved  It  west, 
and  that  on  this  occasion  he  moved  west 
to  take  coal,  and  to  leave  the  stock-cars 
at  tbe  chute  before  side-tracking  the  ca- 
boose. The  charge  is  not  that  it  was 
negligent  to  move  the  car  west,  but  that, 
because  of  the  custom  of  moving  it  east. 
It  was  negligence  to  move  it  west  with- 
out notifying  Klepper.  It  seems  to  us  to 
require  neither  discussion  nor  citations  to 
show  that  the  defendant  owed  no  duty  to 
Klepper  to  notify  him  of  dangers  which. 
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by  the  ezerdae  of  ordinary  care,  be  wonld 
bare  known.  We  quote  the  lollowlng 
from  Beach  on  Contributory  Negligence 
(sections  133,188)  as  a  correct  statement 
of  the  law:  "That  wherever  the  employe's 
means  of  information  are  equal  to  or 
trreater  than  those  of  his  employer,  the 
employer  will  be  excused  from  giving 
warning,  and  will  not  be  liable  in  case  of 
injury  from  a  defect  of  that  sort."  "As 
we  have  seen  It  to  be  the  duty  of  the  mas- 
ter to  point  oat  such  dangers  as  are  not 
patent,  so  It  is  the  duty  of  the  employe  to 

fo  about  his  worli  with  bis  eyes  open. 
[e  may  not  wait  to  be  told,  but  must  act 
afiarmatlvniy.  He  must  take  ordinary 
care  to  learn  the  dangers  wblch  are  likely 
to  beset  him  In  the  service.  *  •  *  He 
mast  not  go  blindly  and  heedlessly  to  his 
work  when  there  is  danger. "  See,  also, 
Rnsaell  t.  TiUotson,  140  Mass.  201,  4  N.  £. 
Rep.  231;  Taylor  v.  Manufacturing  Co., 
140  Mass.  161,  3  N.  E.  Rep.  21;  Hathaway 
T.  Railroad  Co.,  61  Mich.  26.1, 16  N.  W.  Rep. 
884.  If  the  fact  that  the  car  was  be> 
lug  moved  west  instead  of  east  woald 
have  been  known  to  Mr.  Klepper  by  the 
exercise  of  ordinary  care,  then  tbe  defend- 
ant was  ander  no  duty  to  notify  blm. 
That  by  looking  he  could  readily  have 
known  wblch  way  the  car  was  moving 
is  shown  by  the  testimony  without  con- 
flict. Two  persons,  who  with  lighted 
lanterns  stood  upon  the  car  platform 
from  which  Mr.  Klepper  stepped,  agree  in 
saying  that  the  direction  in  which  the  car 
was  moving  was  readily  discernible;  and 
in  this  they  are  corroborated  by  the  nam- 
ber,  character,  and  location  of  the  lights. 
No  one,  not  even  Mr.  Klepper  himself,  tes- 
tified that  he  could  nut  have  seen  which 
way  the  car  was  moving.  True,  he  says: 
**  When  I  got  oft  I  could  not  see  any  ob- 
ject In  front  of  me,  or  any  object  there;" 
and  again:  " There  were  no  obstructions 
on  the  platform  of  tbe  depot  that  I  know 
of.  I  bielieve  there  was  nothing  between 
me  and  the  engine  except  the  car  and  the 
caboose ; "  and,  as  already  stated,  that  be 
stepped  right  off  and  did  not  stand  on 
the  steps  and  look  around  any.  These 
statements  refer  to  obstructions  on  the 
platform,  and,  .instead  of  showing  that 
he  could  not  see,  tend  to  show  the  con- 
trary, for  otherwise  he  would  not  be  able 
to  state  whether  there  were  obstructionH 
on  the  platform  or  not.  His  testimony 
shows  beyond  qaestion  that,  acting  upon 
the  belief  that  the  car  was  movingeast,  be 
hurriedly  stepped  from  It  to  the  east, 
without  looking  to  see  in  which  direction 
it  was  going.  As,  by  looking,  he  could 
have  readily  determined  which  way  the 
car  was  moving,  he  had  no  right  to  act 
npon  the  assumption  tbat  It  wa?  being 
moved  east.  Granting,  however,  that  in 
the  absence  of  notice  he  had  the  right  to 
assume  from  the  common  practice  that 
the  car  was  moving  east,  still  if  by  look- 
ing he  conld  have  known  which  way  it 
was  moving  it  was  his  duty  to  look,  and 
to  act  upon  the  tact,  and  not  upon  the  as- 
sumption. Under  such  a  state  of  facta 
there  was  no  duty  resting  upon  the  defend- 
ant to  notify  Mr.  Klepper  that  the  car 
would  be  or  was  being  moved  west,  and, 
consequently,  no  negligence  in  not  giving 


bim  sach  notice.  Tbe  facts  and  qnestfons 
presented  in  Smith  v.  Railway  Co.,  79 
Iowa,  688, 43  N.  W.  Rep.  645,  are  quite  dif- 
ferent from  tbe  facts  and  questions  in  this 
case. 

8.  There  is  not  only  an  entire  absence  ot 
testimony  showing  care  on  Mr.  Klep- 
per's  part,  but  it  appears  affirmatively 
that  he  was  guilty  of  negligence  directly 
contributing  to  his  injury.  As  we  have 
seen,  by  looking  he  could  have  known 
which  way  the  car  was  moving ;  and  yet, 
knowing  that  the  car  was  moving  at  the 
rate  of  two  and  a  half  to  three  miles  an 
boar,  and  that  it  was  dangerous  to  step 
from  it  In  tbe  opposite  direction,  he  hnr- 
riedly  proceeded  to  so  step  from  it  upon  a 
mere  assumption  tbat  it  was  'moving 
east,  without  looking  to  know  In  what 
direction  It  was  moving.  Surely  no  ordi- 
narily careful  and  prudent  man  wonld 
have  acted  upon  the  assumption  that  the 
car  was  going  east  because  it  bad  tJways 
done  so  beion,  when,  by  looldng,  heconld 
have  known  the  fact,  and  avoided  danger. 
There  can  be  no  doubt  but  that  he  believed 
the  car  was  moving  east.  While  that  be- 
lief explains  his  act,  it  does  not  render  the 
act  any  less  one  of  negligence.  His  duty 
was  to  look,  and  not  to  look  was  negli- 
gence; and  that  he  did  not  look  becanse 
of  a  mistaken  belief  does  not  change  the 
fact.  Muldowney  v.  Railway  Co.,  38 
Iowa,  466.  Appellee  contends  that  these 
questions  of  negligence  were  for  tbe  Jury 
to  determine,  and  that  thecourtconld  not 
say,  as  a  matter  of  law,  that  the  defend- 
ant was  not  negligent  as  charged,  nor 
that  Mr.  Klepper  had  not  used  ordinary 
care.  It  has  been  uniformly  held  by  this 
court  that  where  there  is  no  evidence  on 
behalf  of  a  party  having  the  burden  of 
proof  as  to  tbe  issues,  or  where  essential 
or  integral  elements  of  his  cause  of  action 
or  defense  are  wholly  without  proof,  or 
when  the  facts  are  established  wltbont 
conflict,  which,  as  a  matter  of  law,  will 
defeat  the  right  to  recover,  the  court 
should,  upon  motion,  take  the  case  from 
the  jury.  Conners  v.  Railway  Co.,  74 
Iowa,  888,  37  N.  W.  Rep.  966;  Powers  v. 
Railway  Co.,  46  Iowa,  660;  Mnrphy  v. 
Railroad  Co.,  Id.  601,  and  cases  cited  there- 
in. We  think  there  was  no  testimony  to 
sustain  the  charge  of  negligence  against  tbe 
defendant,  nor  to  show  care  on  tbe  part  ot 
the  Injured  party.  As  these  views  fully 
dispose  of  the  case,  we  need  not  notice  tbe 
question  made  as  to  the  amount  of  therer- 
dict.  The  Judgment  of  the  district  eoart 
Is  reversed. 


Chbistib  v.  Life  Indbmmtt  ft  Intest- 
MENT  Co.  et  aJ. 

(Supreme  Court  of  lotoa.    Feb.  10,  1B91.) 

CoKBTiTtrnoXiJi  liAM—Tma  or  Aors—  Hracui. 

PBnriLEeas. 

1.  Const  lows,  art  8,  {  39,  declares  that 
every  act  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  the  title.  Acts  18th  Qen. 
Assem.  o.  all,  entitled  "An  act  relating  to  Insor- 
ance  and  fire  insurance  companies. "  provides  that 
any  person  sollcitinff  insurance  is  the  agent  of 
the  company:  that  the  company  shall  attach  the 
applications  to  the  policies  under  certain  penal- 
ties; that  the  policy  shall  be  prima  facte  evi 
denoeof  the  insurable  value;  that  Insured  musk 


Digitized  by^OOQlC 


lows  > 


CHRISTIE  V.  LIFE  INDEMNITY  &  INVESTMENT  CO. 


95 


slve  notice  In  writing  of  the  loss,  with  an  affl- 
oaviv  of  the  facts;  and  that  no  action  on  the  pol- 
icy shall  be  begun  within  90  davs  from  such  no- 
tice. BtUd,  that  the  matter  embraced  constitutes 
bat  one  subject,  and  Is  sufficiently  expressed  by 
theUUe. 

9.  The  provision  that  insurance  companies 
cannot  be  sued  until  90  days  after  notice  of  loss 
does  not  render  the  actnnconstituttonal,  as  grant- 
ing to  them  privileges  not  belonging  to  other  cit- 
Imds  on  the  same  terms. 

8.  In  an  action  to  compel  the  secretary  of  a 
benefit  society  to  make  the  assessments  to  pay  a 
certificate,  defendant,  among  other  things,  set  np 
»D  assignment  bv  plaintiff  of  part  of  her  claim, 
and  asked  that  the  rights  of  the  assignee  might 
be  protected,  rhe  ronrt  decreed  that  the  assess- 
mentt  should  be  made,  and  that  firom  the  amount 
realised  taiSBO  should  be  paid  to  the  plaintiff,  and 
•SCO  to  the  assignee.  The  assignee  did  not  ap- 
pear. Held,  that  he  was  not  a  party  to  the  suit, 
and  therefore  not  entitled  to  notice  of  an  appeal. 

Appeal  from  district  coart,  Black  Hawk 
eoanty ;  C.  F.  Cooch,  Judge. 

The  plaintiff  was  the  mother  of  Ira 
Christie,  who  died  nn  the  7th  day  of  Sep- 
tember, 1886,  lu  Callforuia.  On  the  8th 
day  of  February.  1884,  Ira  Christie  became 
a  member  of  the  defendant  asBocintlon, 
and  received  therefrom  a  beneficiary  certifi- 
cate, by  the  terms  of  which,  at  his  death, 
the  beneficiary  therein  named  (being  the 
plaintiff)  shonld  receive,  as  a  result  of  as- 
sessments to  be  made  on  the  members  of 
the  association,  an  amount  not  to  exceed 
92,600,  upon  condition  that  the  said  Ira 
Christie  should,  during  hia  life-time,  pay 
to  the  said  aBBoclatlon,ln  the  manner  and 
within  the  time  specified  by  its  by-laws, 
certain  aaseMments.  The  petition  alleges 
a  compliance  of  Ira  Christie,  with  the  con- 
ditions of  the  certificate,  on  his  part,  and 
asks  that  a  writ  of  aiaadamua  issue  to 
compel  the  defendant  association  tb  make 
the  assignments  and  payments,  as  re- 
quired by  the  terms  of  the  certificate.  The 
defendant  Mabie  is  secretary  of  the  associ- 
ation, and  is  charged  by  its  by-laws  with 
the  duty  of  making  assessmentB.  The  an- 
swer, by  denials  and  affirmative  allega- 
tiona,  also  denied,  put  in  iBsue  the  valid- 
ity of  the  beneficiary  certificate,  because 
of,  among  other  reasons,  a  failure  to  pay 
assessments  as  required  thereby.  The  de- 
fendants filed  a  pleading  as  follows:  "And 
now  come  the  defendants,  and  for  an 
amendment  of  their  said  answer  herein,  by 
leave  of  court  first  had  and  obtained,  al- 
lege, first,  that  on  or  about  the  7th  day  of 
September,  A.  D.  1886,  the  plaintiff,  for  a 
vaJuable  consideration,  sold  and  assigned 
to  one  M.  Vf.  McOee,  of.  California,  the 
claim  sued  on  herein,  to  the  extent  and 
amount  of  the  sum  of  two  hundred  and 
fifty  dollars,  and  on  said  day  executed  a 
written  assignment  thereof  to,  and  deliv- 
ered the  same  to,  said  McQee,  with  direc- 
tions therein  to  the  defendant  company  to 
pay  so  much  of  said  claim  whenever  the 
said  defendant  should  pay  the  same,  to 
said  McGee,  and  that  at  or  about  the  said 
time  said  McOee  duly  notified  this  defend- 
ant association  of  said  assignment,  and 
forwarded  the  same  to  this  defendant. 
Wheref or  defendants  ask  that  the  rights  of 
said  McGee  may  be  properly  protected  by 
this  court."  The  pleading,  containing 
other  amendments,  is  signed  by  defendants' 
attorney.     The  pleading   was  undenled. 


and  on  the  trial  defendants  put  Ineyidenca 
the  following:  "Pasadena,  California, 
Sept.  7th,  A.  D.  1886.  To  the  Union  Mut. 
nal  Aid  Association  of  Waterloo,  Iowa : 
Yon  will  please  take  notice  of  the  death 
of  Ira  Christie,  my  son,  who  held  policy 
No.  6,699  in  your  company.  He  died  to- 
day, and  I  have  been  compelled  to  bor- 
row two  hundred  and  fifty  dollars  of  M. 
W.  McOee  of  Paeadena,  California,  to  pay 
funeral  expenses.  You  will  therefore 
charge  the  policy,  which  is  payable  to  me, 
the  sum  above  set  forth,  and  retain  that 
amount,  and  pay  it  to  M.  W.  McGee,  of 
Pasadena,  California,  and  this  shall  be 
your  rocelpt  for  the  same.  Witness  wbere- 
of  I  have  Hereunto  set  my  hand  and  seal 
this  7th  day  of  September,  1886.  Sabah 
Cbristib.  [L.  S.}  Witness:  M.  W.  Mc- 
Orr.  "  The  decree  of  the  district  court  Is 
that  the  assessments  be  made  and  collect- 
ed as  prayed  by  plaintiff,  and  that  out 
of  the  amount  so  realised  by  said  as- 
sessments defendant  company  pay  to 
plaintiff  an  amount  equal  to  f2,250,  and 
pay  to  M.  W.  McGee  the  sum  of  f  250,  and 
provides  for  costs.  The  defendants  ap- 
pealed. 

Altnrd  A  Gatea  and  U.  W.  Mallen,  for  ap- 
pellants.    W,  B.  Stevena,  tor  appellee. 

GiUNORR,  J.  1.  No  notice  of  appeal  has 
been  served  on  M.  W.  McGee,  and  appellee 
insists  that  the  appeal  must  be  dismissed 
because  of  such  failure.  Appellants  con- 
tend, in  this  connection,  that  McGee  was 
not  a  party  to  the  suit;  did  not  appear; 
nor  Is  there  a  Judgment  In  his  favor.  A 
majority  of  themembers  of  the  court  think 
that  McOee  is  not  a  party  to  the  suit.  In 
the  sense  that  he  Is  entitled  toanotice  of  ap- 
peal. The  writer  entertains  a  different 
view,  and  thinks  that,  inasmuch  as  the- 
defendants,  by  pleading  and  proof,  in  voked 
the  action  of  the  court  In  favor  of  McGee, 
he  is  before  us  as  a  Judgment  creditor, and 
hence  a  party  to  the  record  adverse  to  the- 
defendants;  and,  as  the  appeal  seeks  to- 
avoid  the  Judgment  in  his  favor,  he  is  en- 
titled to  notice  under  the  provisions  of 
Code,  S  8178.  It  follows  that  the  appeal 
Is  not  to  be  dismissed. 

2.  This  action  was  commenced  on  the 
22d  day  of  August,  1888.  A  notice  and 
proof  of  the  death  of  Ira  Christie  was  pre- 
sented to  the  defendant  company  on  the 
15tb  day  of  August.  1888.  Appellants 
pleaded  in  their  answer,  and  contend, 
that  nothing  was  due  on  the  certificate  at 
the  commencement  of  the  suit,  and  that 
It  must  be  abated.  The  benefit  of  the  cer- 
tificate was  to  be  paid  from  money  real- 
ized from  asaessments  upon  the  members, 
of  the  association,  and  the  by-laws  pro- 
vide: "The  proceeds  of  such  assessments, 
not  exceeding  the  sum  of  92,500,  shall  be 
paid  to  the  beneficiary  mentioned  in  the 
certificate  within  ninety  days  from  the 
date  of  the  receipt  of  said  proofs  of  death. " 
Chapter  311,  Acts  18th  Gen.  Assem.,  pro- 
vides for  a  notice  and  proof  of  loss  by 
affidavits,  in  case  of  loss  under  policies  of 
insurance,  and  that  no  action  shall  be 
begun  within  00  days  after  such  notice 
has  been  given.  In  Cook  v.  Association. 
74  Iowa,  746,  86  N.  W.  Rep.  600,  It  Is  held 
that  the  act  applies  to  life  as  well  as  fire 
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iDsaranee.  In  the  case  oT  Qaina  v.  Insniv 
ance  C!o.,  71  Iowa,  615,  33  N.  W.  Kep.  180, 
tn  oonstrolng  the  Bame  act,  it  wae  held 
that  "the  money  was  not  due  on  the  pol- 
icy until  tlie  expiration  of  the  period 
named  "  In  the  act. 

Appellee  urges  that  the  act  is  unconsti- 
tutional on  seyeral  sroands.  and  among 
them  that  the  subject  is  not  properly  ez- 
preesed  in  the  title.  Section  29  ot  article 
8  of  the  constitation  provides  that  "every 
act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith, 
which  sabject  shall  bo  expressed  in  the  ti- 
tle. ■•  The  title  of  the  act  is  "  An  act  relat- 
ing to  Insurance  and  fire  insurance  com- 
ftanies. "  The  objection  to  the  title  is  that 
t  relate8''toprocedureofcourt8  of  original 
Jurisdiction,"  to  "the  time  of  commence- 
ment of  civil  actions, "  and  "to  the  limita- 
tion of  actions. "  The  subject  of  the  act  Is, 
"Insurance  and  fire  insurance  companies. " 
The  act  in  all  its  parts  certainly  relates  to 
the  rabject.  The  first  section  provides 
that  any  person  soliciting  or  procnring 
applications  for  insurance  shall  be  the 
soliciting  agent  tor  the  company  or  asso- 
ciation; the  second,  that  such  companies 
•halt  attach  to  their  policies  the  applica- 
tion or  representations  ot  theossured,  and 
provides  conseqaances  tor  a  failure  so  to 
do ;  and  the  third,  that  the  policy  shall  be 
prima,  facie  evidence  ot  the  insurable  value 
ot  the  property  at  the  date  ot  the  policy, 
and  what  it  shall  be  necessary  for  the  as- 
sured to  do  to  recover  on  the  policy,  and, 
among  other  acts,  he  must  give  notice  in 
writing  of  the  loss,  accompanied  by  on 
affidavit  stating  the  tacts;  and  provides 
"that  no  action  shall  be  begun  within 
ninety  days  after  notice  ot  such  has  been 
given."  These  are  "matters  properly 
connected  "  with  the  subject  expressed  in 
the  title.  It  is  not  enough  to  say  that 
some  provisions  ot  the  act  might  furnish 
a  subject  tor  another  act,  for  to  so  hold 
wonid  practically  require  the  oat,  instead 
ot  its  subject,  to  be  expressed  in  the  title. 
It  is  true  that  "procedure  ol  courts,"  "the 
time  of  commencing  actions, "  and  "  limita- 
tion ot  actions"  are  legislative  subjects  in 
the  Code ;  but  that  tact  does  nut  prove 
that  they  may  not  be  properly  connected 
with  other  Icgislutive  HubJectB.so  as  nut  to 
be  vulnerableto  constitutional  objectiuns, 
where  not  particularly  expressed  in  the 
title  of  an  act.  Our  attention  is  called  to 
no  authority  to  sustain  appellee's  posi- 
tion. 

It  is  also  urged  that  the  net  is  un- 
constitutional because  it  embraces  "  more 
than  one  subject,"  In  that,  l>e8ideB  the 
subject  expressed  in  the  title,  is  that  of 
"the  law  ot  procedure  ot  courts  of  orig- 
inal jurisdiction."  It  is  not  true  that  an 
act  may  not  embrace  more  than  one  sub- 
ject. State  V.  Shroeder,  51  Iowa,  197, 1  N. 
'  W.  Rep.  481.  The  act  shall  embrace  but 
one  subject,  and  matters  properly  con- 
nected therewith.  The  act,  In  so  tar  as  it 
regulates  the  procedure  of  the  courts,  is 
necewary  to  render  effectual  the  legislation 
on  the  subject  expressed  in  the  title,  and 
hence  is  properly  connected  therewith. 

It  is  further  said  that  the  act  is  uncon- 
stitutional because  It  grants  to  one  class 
of    citizens    privileges    and    immunities 


which,  upon  the  same  terms,  do  not  b«. 
long  to  all  citizens;  the  thought  l<eiU|< 
that  insurance  companies,  as  a  class,  are 
exempt  from  liability  to  suit  for  90  days 
after  their  obligations  are  due.  lu  Quinn 
V.  insurance  Co.,  supra,  it  is  said :  "  In  a 
statutory  sense,  the  money  was  not  due 
on  the  policy  until  the  expiration  of  the 
period  named  therein."  Hence  the  money, 
in  this  case,  was  not  due  until  the  expira- 
tion ot  the  90  days.  But  it  may  be  said 
the  act  extends  the  time  for  the  maturity 
of  the  claims,  and  the  effect  is  the  same. 
But  we  know  ot  no  citizens  who,  on  the 
same  terms,  are  not  alike  affected  by  the 
act.  It  Is  not  the  design  or  effect  ot  the 
act  to  grant  privileges  or  immunities; 
but,  because  ot  the  character  of  the  con- 
tract, time  being  so  otten  a  necessity, 
after  notice  is  given  tor  a  proper  adjust- 
ment, the  pui-pose  of  that  provision  of  the 
act  is  to  prevent  untimely  and  nnnecee- 
sary  litigation.  It  may  further  be  said 
that  the  by-laws  of  the  society,  which 
form  a  part  of  the  contract  of  Insurance, 
fix  the  same  time  for  the  maturity  of  the 
claim.  We  think  the  suit  was  premature- 
ly instituted,  and  must  be  abated.  Many 
other  questions  are  in  the  record,  which  It 
would  be  important  to  consider  If  the 
cause  was  to  be  remanded  for  another 
trial,  but,  as  it  is  to  be  dismissed,  tbey 
do  not  demand  our  consideration.  Re- 
versed. 


Bdck-Remeb  Co.  T.  Merrill  et  al. 

(Supreme  Court  of  Iowa.   Feb.  10,  1891.) 

Qabnishmjekt  or  Chxttbl  Mobto^oeb— Attacb- 

MEXT  LSVT. 

Acts  Slst  Oen.  Assem.  loiva,  a  117,  giv- 
ing creditors  of  a  chattel  mortgagor  a  right  to  at- 
tach the  mortgaged  chattels  in  the  possession  of 
themortgagee  upon  paying  to  him  the  amount  of 
the  mortgage  debt,  does  not  lake  away  the  remedy 

gven  by  prior  legislation  by  means  of  gamish- 
g  the  mortgagee  for  any  surplus  realized  over 
the  amount  seoured ;  and  a  mortgagee  who  has 
been  thus  garnished  may  hold  the  goods  against 
a  subsequent  attachment,  aooompanied  by  tender 
of  the  amotmt  of  the  mortgage  debt. 

Appeal  from  district  court,  Appanoose 
county ;  H.  C.  Travbrsg,  Judge. 

James  Bentty  is  a  defendant  in  this  suit. 
October  8, 1880,  Beatty  executed  to  J.  H. 
Merrill  &  Co.  and  J.  A.  Phlllpps  a  chattel 
mortgage  on  a  stock  of  goods  to  secure 
the  sum  of  $618.88,  and  on  the  following 
daythe  mortgagees  took  possession  of  the 
same,  and  the  store  in  which  the  goods 
were  kept.  On  the  same  day,  and  after 
the  mortgagees  had  taken  possession  of 
the  goods,  J.  W.  Gamer,  a  defendant,  and 
appellant  in  a  suit  pending  by  him  against 
Beatty  to  recover  $477.30, caused  tbe  mort- 
gagees to  be  garnished.  On  the  10th  of 
October,  1889,  the  deputy-sheriff  of  Appa- 
noose county,  by  virtue  of  an  attachment 
In  favor  of  the  plaintiff  company  and 
against  defendant  Beatty,  upon  the  re- 
fusal ot  the  agent  of  the  mortgagees  to 
open  the  store  or  surrender  the  goods  for 
a  levy,  broke  into  the  store,  and  attached 
the  goods;  it  being  the  intention  of  the 
plaintiff  company  at  that  time  to  contest 
the  validity  ot  the  mortgage  by  which 
they  were  held.    On  the  12th  ot  October 
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the  plalntlir,  under  the  provislona  of  chap- 
ter 117,  Acts  2l8t  Oen.  Aasem.,  deposited 
tbe  amoant  dae  on  the  mort^aKe,  and 
made  another  levy  of  tbe  attachment  on 
the  Kouds,  and  the  officer  retains  posses- 
Rion  of  them.  The  mortgagees,  becanse  of 
the  garnishment  of  Garner,  refused  to  ac- 
cept tbe  money  deposited  in  payment  of 
the  mortgage,  or  to  snrrender  the  note 
and  mortgage.  Plaintiff  brings  this  ac- 
tion, asking  a  decree  against  the  mort- 
gagees for  the  surrender  of  the  note  and 
mortgage,  and  for  a  judgment  and  fore- 
closure. The  defendant  Garner  pleads  the 
facts  as  to  his  earnishment,  and  claims 
that  It  gave  him  a  priority  over  the  at- 
tachment of  the  plaintiff  for  the  payment 
of  his  Judgment.  The  distrlet  court  held 
otherwise,  and  garejudgment  for  the  plaln- 
titl,  from  which  defendant  Gamer  and  the 
mortgagees  appeal. 

McNett  &  Tiadale,  for  appellants.    W.  J. 
Roberta  and  J.  C.  Daria,  for  appellee. 

Gbanobb,  J.  The  case  Involves  tbe  con- 
struction of  chapter  117,  Acts  i!lst  Gen. 
Assem.  Tbe  precise  point  is  as  to  the  effect 
of  a  garnishment  under  an  attachment 
proceeding, — whether  it  creates  such  a  lien 
or  right  to  the  property  that  it  takes 
priority  over  a  Hen  by  virtue  of  a  levy  un- 
der an  attachment,  where  to  make  such 
levy  effective  tbe  mortgage  debt  Is  paid,  as 
provided  by  tbe  chapter  cited.  It  may  be 
well  to  first  inquire  as  to  the  state  of  the 
law  before  the  act  in  question,  to  better 
determine  Its  effect  thereon  by  knowing 
the  purpose  to  be  subseryed  by  tbe  act. 
Under  the  law  as  it  then 'existed,  chattel 
property  in  the  bands  of  the  mortgagor, 
with  the  right  of  the  mortgagee  to  posses- 
sion, was  beyond  the  reach  of  process  by 
his  creditors, except  the  mortgagee.  Klnd- 
skofl  V.  Lyman,  16  Iowa,  360;  Campbell  v. 
Leonard,  11  Iowa,  48a;  Gordon  v. Hardin, 
S3  Iowa,  660;  Vanslyck  v.  Mills,  84  Iowa, 
375.  The  effect  of  the  holdings  is  to  pro- 
tect the  property  from  a  lien  resulting 
trom  a  levy,  as  well  as  to  protect  the 
mortgagee  in  his  right  of  possession.  It 
la  also  true,  and  on  undisputed  authority, 
that  such  property  in  the  bands  of  a  mort- 
gagee was  protected  from  selsnre  by  pro- 
cess. It  was,  however,  tbe  law  prior  to  the 
enactment  of  the  act  in  question,  where 
the  property  was  In  the  possession  of  the 
mortgagee,  tliat  a  creditor  might,  by  the 
process  of  attachment  by  garnishment, 
secure  the  surplus  after  tbe  payment  of 
the  mortgage  debt.  Doan  v.  Ohrretson, 
34  Iowa.  861;  Davis  v.  Wilson,  62  Iowa. 
1S7, 8  N.  W.  Rep.  62;  Hoffman  v.  Wether- 
ell,  42  Iowa,  89;  McConnell  v.  Denham,  72 
Iowa.  494,  84  N.  W.  Rep.  298.  It  Is,  how- 
ever, expr^ly  held  that  the  attachment 
by  garnishment  creates  no  lien  on  the 
mortgaged  property.  Mooar  v.  Walker, 
44t  Iowa,  164;  McConnell  v.  Denham,  su- 
pra. In  the  former  case,  a  principal  ques- 
tion was,  where  there  was  an  attachment 
by  garnishment, "  whether,  under  the  at- 
tachment proceeding's,  the  plaintiff  ob- 
tained any  lien  on  or  right  to"  the  prop- 
erty In  the  hands  of  the  garnishee.  The 
laDKuage  indicatingtbe  extento!  the  qnes- 
tion  to  he  considered  is  quite  comprehen- 
sive, embracing,  not  only  that  of  a  lien  on, 
v.48N.w.no.2 — 7 


bat  of  an.v  right  to,  the  property ;  and  tbe 
language  of  the  holding  Is  equally  eompre- 
benslve.  for  it  expressly  denies  a  right  to 
a  lien,  and  declares  that  the  creditor  must 
look  alone  to  the  personal  liability  of  the 
garnishee.  The  significance  of  such  lan- 
guaee  is  not  doubtful,  and,  in  view  of  it, 
we  need  not  discuss  the  applicability  of 
other  authorities  cited  by  appellant. 
With  that  state  of  the  law,  the  right  of  a 
creditor,  as  against  a  mortgagee,  was  to 
create  a  personal  liability  through  the 
process  of  garnishment;  and  that  right 
clearly  existed.  On  what  did  this  per- 
sonal liability  of  the  garnishee  depend? 
On  the  tact  that  after  the  payment  of  the 
mortgage  debt  there  was  in  his  hands  a 
surplus  of  the  pledged  property.  Because 
of  his  personal  liability,  he  could,  as 
against  the  mortgagor,  exhaust  the  sur- 
plus for  the  discbarge  of  such  liability.  It 
may  then  be  properly  said  that  tbe  law 
gave  to  him  a  lien  on  or  right  to  the  sur- 
plus for  that  purpose. 

We  may  now  ingaire  bow  tbe  act  in 
question  affects  tbe  law  as  thus  stated.  It 
provides  "  that  personal  property,  not  ex- 
empt from  execution,  nereafter  mort- 
gaged, •  •  »  may  be  taken  on  at- 
tachment or  execution  issued  at  the  suit 
of  a  creditor  of  a  mortgagor;  but  before 
the  property  is  so  taken  the  officer  or  plain- 
tiff  must  pay  or  tender  to  the  holder  of  the 
mortgage  tbe  amount  of  the  mortgage 
debt,  and  interest  accrued,  or  must  de- 
posit tbe  amount  thereof  with  the  clerk" 
for  the  bolder  of  tbe  mortgage.  By  this 
proceeding  the  creditor  obtains  a  lien  on 
tbe  property,  which  before  could  not  be 
done. 

We  should  now  inquire  if  the  remedy  so 
provided  is  exclusive.'  Does  it  so  operate 
as  to  exclude  the  creditor  from  the  pro- 
ceeding by  garnishment,  and  a  remedy 
throagh  the  personal  liability  of  the  gar- 
nishee? If  so,  tbe  effect  of  the  statute  is 
to  repeal  or  set  aside  a  well-recognised 
law  of  the  state,  and  one  having  its 
foundation  in  statutory  enactments.  If 
both  may  stand  In  harmony  with  tbe  leg- 
islative will,  it  should  be  allowed.  Tho 
language  of  tbe  act  does  not  indicate  a 
purpose  to  change  tbe  law,  bnt  to  add  a 
remedy  by  which  creditors  may  obtain  a 
lien  on  the  property,  and  exhaust  a  snr- 
plus  which  before  was  many  times  beyond 
their  reach.  The  language  of  the  act  is 
that  "personal  property  mortgaged 
*  *  *  may  be  taken  on  attachment  or 
execution,"  etc.  There  is  no  reason  for 
construing  the  word  "may"  as  "shall," 
or  as  Imperative  in  its  meaning.  Again, 
toholdthattberemedyprovided  bytheact 
is  exclusive  is  to  deprive  creditors,  who 
are  unable  to  discharge  mortgage  debts 
by  payment,  of  every  means  of  reaching 
that  class  of  property,  and  make  tbe  law 
available  to  the  few,  and  not  the  many; 
and  we  believe  that  such  was  not  the  leg^ 
islatlve  purpose.  With  tbe  two  remedies 
in  existence,  the  law  comes  to  the  aid  of 
all  classes  of  creditors,  and  works  injus- 
tice to  none.  How,  then,  where  the  two 
remedies  are  sought  as  to  tbe  same  prop- 
erty, as  in  this  case,  does  tbe  lien  of  the 
attachment  affect  tbe  rights  of  tbe  gar- 
nishing creditor?    Before  the  attachment 


Digitized  by^OOQlC 


98 


NORTH WESTEEN  BEPOBTER,yox..  48. 


(Iowa. 


waa  levied  at  the  salt  ot  the  plaintiff. 
Gamer's  right  wan  tbas:  It  the  mort- 
gagees had  a  surpluB  of  property,  Oamer 
was  entitled  to  the  avails  of  sacta  surplos. 
Was  It  the  design  of  the  law  that  an  at- 
taching creditor,  nnder  the  act.shoald  dis- 
place a  garnishing  creditor  who  had  se- 
cured such  a  right?  A  law  so  designed 
would  be  manifestly  nnjust,  and  such  a 
purpose  should  not  be  attributed  to  the 
legialatun\  In  the  absence  of  a  clear  intent. 
The  courts  should  not,  by  doubtful  con- 
struction, divest  such  a  creditor  of  a  right 
thus  obtained.  We  think  the  garnishees 
are  not,  because  of  the  attachment  at  the 
But  of  plaintiff,  discharged  from  their 
liability  to  Oamer.  and  tliat  their  liabil- 
ity carries  with  it  the  right  to  retain  the 
mortgaged  property  for  its  dischnrge. 
What  might  be  the  rights  of  plaintiff. 
If  willing  to  discharge  the  liability  ot  the 
garnishees  by  payment,  is  a  question  in 
no  way  presented,  and  as  to  which  we 
express  no  opinion.  Upon  the  record, 
there  should  be  a  Judgment  for  the  gar- 
nishees, who  are  appellants  herein,  tor  the 
property,  and  denying  to  the  plaintiff  its 
prayer  tor  foreclosure  and  a  sale.  Re- 
versed. 


BuBUMOTON,  C.  R.  &  N.  Rt.  Co.  t.  Det 

et  hI.,  Commissioners. 

{Swpreme  Court  qf  Iowa.    Feb.  9, 1801.) 

Railboas  Ookkissiottbks— Powers— Joint  Ri.tss 

— IKJCNOTION— PlBATIKO. 

1.  "Joint  rates, "  within  the  meaning  of  Acts 
88d  Oen.  Assem.  Iowa,  c.  17,  {{  8,  8,  amendatory 
of  Acts  3Sd  Oen.  Assem.  Iowa,  c.  88,  providing 
for  the  establishment  by  the  board  oi  railroad 
commissioners  of  "through  Joint  rates"  betvreen 
points  on  connecting  lines,  are  the  sum  of  the 
rates  established  tor  each  line  for  the  transpor- 
tation of  freight  over  its  road. 

5.  The  power  of  the  state  to  regulate  freight 
ehargea  Includes  the  power  to  establish  "Joint 
tbrongh  rates"  over  separate  lines  within  Its 
borders. 

8.  Tne  provision  of  the  "Joint  rate  aoL" 
(section  2)  that  all  rallvray  companies  in  the 
state  shall,  upon  the  demand  of  any  person  in- 
terested, establish  "reasonable  joint  through 
rates"  between  points  on  their  respective  lines 
wittiin  the  state,  and  (section  8)  that  in  case  of 
their  failore  to  do  so  the  commissioners  shall 
establish  the  rate,  does  not  compel  the  railway 
companies  to  enter  involuntarily  into  contract- 
nal  relations  with  each  other,  but  merely  im- 
poses a  duty  for  the  non-performance  of  which 
they  become  liable  to  have  the  rates  fixed  by  the 
commissioners,  and  to  the  consequent  penalties 
if  they  refuse  to  give  effect  to  the  rates  thus 
flzed.    RoTHKOCK  and  BoBmsoN,  JJ.,  dissenting. 

i.  It  is  competent  for  the  leoislature  to  pre- 
scribe that  loaded  cars  shall  be  transferred  from 
one  line  to  another  without  breaking  bulk,  unless 
at  the  expense  of  the  company  unloading  them, 
such  being  reasonable  regulations  relative  to  the 
duties  of  common  carriers.  Rothbock  and  Rob- 
iKsoM,  JJ.,  dissenting. 

6.  The  court  will  taice  Judicial  notice  that  it 
is  the  custom  of  railways  to  transfer  from  one  to 
another  loaded  oars  for  continuous  transporta- 
tion over  different  lines. 

6.  The  provision  (section  3)  that  car-load 
lots  shall  be  transferred  from  one  line  to  the 
other  without  unloading,  unless  such  unloading 
is  done  vrithout  charge  to  the  shipper,  is  not  un- 
constitutional, as  a  taking  of  property,  or  its  use, 
without  the  consent  of  or  compensation  to  its 
owner.  Const.  Iowa,  art  1,  i  9;  Const.  U.  B., 
14tb  Amend.  Rothbock  and  Roblnson,  JJ.,  dis- 
senting. 


7.  The  regulation  by  the  state  of  "Joint 
through  ratee"is  not  obnoxious  to  any  constltn- 
tional  provision,  either  ot  the  state  or  the  United 
States.  UoTHBOOK  and  Robbisos,  JJ.,  dissent- 
ing. 

8.  The  fact  that  the  Joint  rates  are  fixed  by 
special  iprooeedings  t>efore  the  commissioners, 
after  notice  to  the  railroad  companies  interested, 
does  not  constitute  a  taking  of  their  property 
"without  due  process  of  law,"  contrary  to  Const. 
U.  B.,  Uth  Amend. 

9.  The  provision  in  the  act  (sections  8, 4)  tiiat. 
the  "Joint  rates, "  and  the  division  thereof  be- 
tween the  different  companies,  as  fixed  by  the- 
commissioners,  shall  be  regarded  as  prima  facie 
reasonable,  is  valid :  it  being  competent  for  the- 
legislature  to  prescribe  rales  of  evidence  toe  all 
proceedings  under  the  laws. 

lu.  The  fact  that  a  railroad,  over  whlcA  the- 
commlsslonerj  are  about  to  fix  "Joint  rates"  with 
another  line,  traverses  a  portion  of  another  state 
In  its  route  between  two  cities  in  Iowa,  is  no 
ground  for  declaring  the  act  unconstitutional  as- 
an  attempt  to  regulate  interstate  commerce,  con- 
trary to  Const.  U.  8.  art  1,  {  8,  since  it  will  be 
presumed  that  the  commissioners  will  not  fix  • 
rate  between  those  cities  if  it  be  unlawful  to  do 
so. 

11.  That  the  act  provides  for  the  recovery  of 
attorney's  fees  against  the  companies  violating 
it  does  not  render  it  void,  as  granting  an  exclu- 
sive privilege  to  oqe  suitor  that  is  withheld  from 
other  citizens. 

19.  The  provision  permitting  the  recovery  of 
attorney's  rees  in  actions  against  the  companies 
violating  the  act,  is  not  the  imposition  of  a  penal- 
ty upon  the  exercise  of  the  right  of  defense. 

13.  The  offenses  for  wlilcb  the  penalties  are 
imposed  are  explicitly  defined  by  sections  11,  28, 
c.  28,  Acts  22d  Gen.  Assem.  Iowa,  of  which  the 
"joint  rate  act"  (Acts  2Sd  Oen.  Assem.  Iowa,  o. 
17)  is  amendatory,  and  the  latter  act,  declaring 
that  its  violation  shall  be  ponished  as  providea 
in  the  former,  is  not  void  for  unoertalnty  in  fail- 
ing to  define  the  offenses. 

14.  The  act  is  not  void  lot  uncertainty  because 
it  fails  to  prescribe  what  shall  constitute  a  rea- 
sonable rate,  but  leaves  that  to  be  determined  as. 
a  question  of  fact,  though  the  rate  fixed  by  the 
commissioners  is  declared  to  be  prima  facte  rea- 
sonable. 

.  ifi.  The  state  is  precluded  from  denying  that 
the  rates  fixed  by  toe  oommissioners  are  reasona- 
ble, and  the  companies  cannot  be  subjected  to 
penalties  under  the  act  on  the  ground  that  the 
rates  are  unreasonable  if  they  cliarge  no  more 
than  the  rates  thus  fixed. 

16.  The  penalties,  being  not  lees  than  tl,O0O, 
nor  more  than  t5,000,  for  the  first  ofleoae,— charg- 
ing more  than  the  rate  fixed  by  the  oommission- 
ers,—and  not  less  than  $5,000  nor  more  than  tio,- 
000  for  every  subsequent  offense,  are  not  excessive, 
within  Const  Iowa,  art  1,  {  17,  forbidding  the 
imposition  of  such  penalties. 

17.  Though  the  last  sentence  of  section  8  of 
the  "Joint  rate  act"  (3Sd  Oen.  Assem.  Iowa,  c. 
17)  Is  utterly  nnintelligible,  so  that,  construed 
by  itself,  it  would  enact  that  the  rate  fixed-  by 
the  commissioners  should  be  absolute  and  con- 
clusive as  to  its  reasonableness,  yet  it  will  be 
construed  with  Acts  3^  Gen.  Assem.  c.  28, 
of  which  it  is  amendatory,  and  which  provides 
that  the  rate  fixed  shall  be  prima  fade  evidence 
only  of  its  reasonableness,  and  (hus  construed 
the  whole  act  is  valid,  effective,  and  sensible^ 
RoTBBOOKand  Robirsox,  JJ.,  dissenting. 

18.  An  averment  in  the  petition  to  enjoin  the 
oommissioners  hram  fixing  a  Joint  rate,  that  "by 
said  acts  your  petitioner  *  *  *  is  compelled 
to  enter  into  involuntary,  unreasonable,  and  un- 
profitable contracts,  •  •  •  compelling  the 
operation  of  its  road  at  a  loss, "  is  not  a  direct  al- 
legation of  fact,  but  of  a  conclusion  only,  that 
the  effect  of  the  statute  will  be  to  compel  the  op- 
eration of  petitioner's  road  at  a  loss. 

19.  The  dissolution  of  a  temporary  inJunotloD 
does  not  rest  in  the  discretion  of  the  nisi  prtu* 
court  when  it  appears  on  the  face  of  the  plead- 
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Inga  that,  aa  a  matter  of  law,  the  Injunotion 
■hoald  be  dlasol-ved,  the  qnestion  involred  beln^ 
the  Talldi^  of  a  statute. 

SO.  With  the  Justice  and  polloy  of  the  "Joint 
rate  act"  the  court  has  nothing  to  do. 

Appeal  from  district  coart,  Johnson 
connty ;  S.  H.  Fairali.,  JudKC' 

Action  in  chancery  to  rentrain  and  enjoin 
the  defendants,  actine  as  railroad  com- 
missioners of  the  state,  from  establishing 
and  promnlRatlng  Joint  rates  of  charges 
for  the  transportation  o(  freight  and  cars 
over  plaintiff's  and  other  connecting  rail- 
roads. Upon  the  petition,  before  it  was 
filed,  an  injunction  was  allowed,  which, 
after  the  flling  of  the  petition,  the  defend- 
ants moved  to  dissolve.  The  luotion  was 
overruled,  and  from  the  order  to  that 
effect  defendants  appeal. 

John  Y.  Stone,  Atty.  Gen.,  for  appel- 
lants. S.  K.  Tracy,  John  C.  Btlla,  A.  E. 
Swiaher,  T.  8.  Wright,  and  J.  W.  Blythe, 
tor  appellee. 

Bbck,  C.  J.  1.  In  view  of  the  facts  that 
the  motion  to  dissolve  the  injanctlon  op- 
erates as  a  demnrrer  to  the  petition,  and 
the  decision  thereon  is  for  review  in  this 
case,  it  becomes  necessary  to  set  oat  fully 
the  pleadings  upon  which  the  decision  was 
made.    They  are  as  follows: 

"Petition  in  Equity.  Your  petitioner, 
the  Burlington,  Cedar  Rapids  &  Northern 
Railway  Company  of  Tuwa,  a  corpora- 
tion, duly  organised  and  existing  under 
and  by  virtue  o!  the  laws  of  Iowa,  com- 
plains, and  says:  That  defendants,  Peter 
A.  Dey,  Spencer  Smith,  and  F.  T.  Camp- 
bell, compose  the  board  of  railroad  com- 
mlssionera  of  the  state  of  Iowa.  That 
under  and  by  virtue  o(  chapter  twenty- 
eight  of  the  Acts  of  the  22d  General  Assem- 
bly aothort|y  is  given  to  said  board  to  fix, 
establish,  and  publish  reasonable  maxi- 
mum rates  of  charges  for  the  transporta- 
tion of  freight  upon  railroads  within  said 
state.  That  a  schedule  of  rates  has  been 
adopted  by  said  board  for  petitioner, 
which  was  by  it  duly  accepted  and  adopt- 
ed as  reasonable  and  Just.  Your  petitioner 
would  now  furthersbowthatbythe  act  of 
the  Wa.  General  Assembly  entitled  'An  act 
to  amend  chapter  28  of  the  Acts  of  the  22d 
General  Assembly,  giving  authority  for 
the  making  of  rates  for  transportation  of 
fright  and  cars  over  two  or  more  lines 
of  ruilroad  within  this  state,  and  enlarg- 
taig  the  i>owers  and  further  deflntng  the 
duties  of  the  board  of  railroad  commis- 
sioners,' a  copy  of  which  act  is  attached 
hereto  and  made  part  hereof,  it  is  provided 
that  all  railway  companies  doing  business 
in  this  state,  upon  the  demand  of  any  per- 
son, shall  establish  Joint  rates  for  the 
transportation  of  freight  between  points 
on  their  reBx>ectlve  lines,  and  shall  receive 
and  transport  freight  and  cars  over  such 
routes  as  the  shipper  shall  direct.  It  Is 
further  provided  by  said  chapter  28  of  the 
Acts  of  the  22d  General  Assembly  that,  when 
the  rates  for  transportation  charges  are 
fixed  by  the  board  of  railroad  commission- 
ers, such  rates  shall,  In  all  suits,  brought 
tfgainst  any  railroad  coinpany,  wherein  Is 
in  any  way  involved  the  charges  of  such 
railroad  for  the  transportation  of  freight, 


be  deemed  and  taken  in  all  courts  of  this 
state  aa  prima  facie  evidence  that  the  rate 
thus  fixed  Is  a  reasonable  and  just  charge 
tor  the  transportation  of  freight  and  cars 
upon  such  roads,  and  that  any  greater 
charge  shall  be  deemed  extortion.  And  it 
is  further  provided  in  said  chapter  28  of  the 
Acts  of  the  22d  General  Assembly  that,  tor 
violating  the  charges  or  rates  thus  fixed 
by  the  board,  the  penalty  therefor  is  to 
forfeit  and  pay  to  the  state  of  Iowa  not 
less  than  one  thousand  (fl,000.00)  dollars 
nor  more  than  five  thousand  (f6,000.00) 
dollars  tor  the  first  offense,  and  not  less 
than  five  thousand  (f 6,000.00)  dollars  nor 
more  than  ten  thousand  (f  10,000.00)  dol- 
lars for  every  subsequent  offense,  to  be  re- 
covered In  a  civil  action,  by  ordinary  pro- 
ceedings, in  the  name  of  the  state  of  Iowa. 
Your  petitioner  would  now  further  inform 
your  honor  that  several  demands  have 
been  sent  to  it  under  the  last  act,  or  joint 
rate  law,  demanding  that  it  shall  make 
joint  rates  with  other  railroads,  as  Is  in 
said  act  contemplated.  That  your  peti- 
tioner has  refused  to  make  such  joint  rates 
upon  such  requests,  and  still  does  refuse 
to  make  such  Joint  rates  with  other  and 
distinct  railroads.  That  by  said  last  act 
of  the  legislature  (known  as  the 'Joint 
Rite  Act')  it  then  becomes  the  duty  of 
the  board  of  railroad  commissioners,  upon 
such  refusal,  and  upon  application  of  any 
person,  to  establish  Joint  rates  between 
different  and  connecting  roads.  That 
said  board  has  been  so  requested  by  inter- 
ested parties  to  establish  Joint  rates  be- 
tween petitioner  and  other  railroads,  and 
is  about  to  so  do  and  promulgate  the 
same,  and  such  joint  rates  will  be  estab- 
lished and  promulgated,  unless  restrained 
by  order  of  this  court;  thus  subjecting 
yonr  petitioner  to  the  heavy  penalties  re- 
ferred to  In  the  evetat  of  non-complying 
with  the  joint  rates  thus  to  be  establlsbea 
and  promulgated.  Your  petitioner  now 
avers  that  the  act  of  the  legislature  of 
Iowa  known  as  the 'Joint  Rate  Bill.' a 
copy  of  which  is  attached,  marked 'Ex- 
hibit A,'  Is  unconstitutional  and  void,  and 
said  commlsslonera  have  no  right  or  au- 
thority thereunder  to  fix  a  joint  rate,  or 
promulgate  the  same.  That  said  act  de> 
priveeyourpetltloner  of  its  rights  guaran- 
tied by  section  0,  art.  1,  of  the  constitution 
of  Iowa,  in  that  it  deprives  your  peti- 
tioner of  its  property,  and  the  right  to 
contract,  and  deprives  it  of  liberty,  wlth- 
ontdue  process  of  law,  and  prevents  Its  ac- 
quiring, possessing,  and  protecting  its 
property  as  guarantied  by  section  1  otartt- 
clelot  tbecoastitutionof  Iowa,  and  by  like 
powers  of  the  constitution  of  the  United 
States.  That  if  defendants  are  allowed 
and  permitted  toestablish  and  promulgate 
such  Joint  rates,  although  the  same  will 
be  void  for  the  reasons  stated,  yet  there- 
under your  petitioner  will  be  subjected  to 
a  multiplicity  of  suits,  by  many  differ- 
ent persons,  to  recover  the  penalties  re- 
ferred to,  and  otherwise  harassed  by 
vexatious  litigation.  To  the  end,  there- 
fore, that  your  petitioner  may  obtain  the 
relief  to  which  it  is  justly  entitled  in  the 
premises,  and  being  remediless  at  law,  it 
now  prays  the  court  to  grant  it  a  tempo- 
rary writ  of  Injunction,  restraining  defend- 
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anta,  and  each  of  them,  and  aa  the  board 
of  railroad  commlaeioners,  Irum  estab- 
lishing and  promulffatlng  Joint  rates 
with  it  in  connection  with  other  railroads, 
for  the  shipment  of  freight  and  cars  over 
sncb  different  railroads,  and  that  upon  a 
final  hearing  it  be  ordered  and  decreed 
that  defendants  be  permanently  enjoined 
from  establishing  such  Joint  rutes.  And, 
further,  your  petitioner  prays  for  such 
other  and  further  relief  as  may  be  Jnst 
and  equitable." 

(Exhibit  A.) 

"  An  act  to  amend  chapter  28  of  the  Acts 
of  the  Twenty-Second  General  Assembly, 
grlTlng  authority  for  the  making  of  rates 
tor  the  transpurtatlon  of  freight  and  cars 
orer  two  or  more  lines  of  railroad  within 
this  state,  and  enlarging  the  powers  and 
farther  defining  the  duties  of  the  board  of 
railroad  commissioners.  Be  It  enacted  hy 
the  general  assembly  of  the  state  of  Iowa : 

"Section  ].  ThatcbapterSS  of  tbeActsof 
the  Twenty-Second  General  Assembly  be, 
and  the  same  Is  hereby,  amended  as  fol- 
lows: Thatsaidchapter  28of  theTwenty- 
SecondGr^ncral  Aesembly  sbail  not  be  con- 
strued to  prohibit  the  making  of  rates  by 
two  or  more  railroad  companies  for  the 
transportation  of  property  over  two  or 
more  of  tbeir  respective  lines  of  railroad 
within  this  state,  and  alesscbargebyeach 
of  said  railroad  companies  for  its  portion 
of  each  Joint  shipment  than  it  charges  for 
a  shipment  for  the  same  distance  wholly 
over  its  own  line  within  the  state  shall 
not  be  considered  a  violation  of  said  chap- 
ter 28  of  the  Acts  of  the  Twenty -Second 
General  Assembly,  and  shall  not  render 
such  railroad  company  liable  to  any  of  the 
penalties  of  said  act.  But  the  provision 
of  this  section  shall  not  be  construed  to 
permit  ridlway  companies  establishing 
Joint  rates  to  make,  by  snch  Joint  rates, 
any  anjust  discrimination  between  the  dif- 
ferent shipping  points  or  stations  upon 
the  respective  lines  between  which  Joint 
rates  are  established.  Any  such  unjust 
discrimination  shall  be  punished  In  the 
manner  and  by  the  same  penalties  pro- 
vided In  chapter  28  of  the  Acts  of  the 
Twenty-Second  General  Assembly. 

"Sec.  2.  All  railway  companies  doing 
business  in  this  state  shall,  upon  the  de- 
mand of  any  person  or  persons  Interested, 
estnbllsb  reasonable  Joint  through  rates 
for  the  transportation  of  freight  between 
points  on  their  respective  lines  within  this 
state,  and  shall  receive  and  transport 
freight  and  cars  over  such  ronte  or  routes 
as  the  shipper  shall  direct.  Car-load  lots 
shall  be  transferred  without  unloading 
from  the  cars  In  which  such  shipments 
were  first  made,  unless  such  unloading  In 
other  cars  shall  be  done  without  charge 
therefor  to  the  shipper  or  receiver  of  such 
car-load  lots,  and  such  transfer  be  made 
without  unreasonable  delay;  and  less 
than  car-load  lots  shall  be  transferred  into 
the  connecting  railway's  cars  at  cost, 
which  shall  be  Included  inand  madeapart 
of  the  Joint  rate  adopted  by  snch  railway 
companies,  or  established  as  provided  by 
this  act.  When  shipments  of  freight  to 
be  transported  between  dltfervnt  points 
within  this  state  are  required  to  be  car- 
ried by  two  or  more  railway  companies 


operating  connecting  lines,  such  railway 
companies  shall  transport  the  same  at 
reasonable  through  rates,  and  shall  at  all 
times  give  the  same  facilities  and  accom- 
modation to  local  or  state  trafQc  as  they 
give  to  interstate  traffic  over  their  lines  of 
road. 

"Sec.  3.  In  the  event  that  said  railway 
companies  fail  to  establish  through  Joint 
rates,  or  fall  to  establish  and  charge  rea- 
sonable rates  for  such  through  shipments, 
it  shall  be  the  duty  of  the  board  of  rail- 
road commlssiuaers,  and  they  are  hereby 
directed,  upon  the  application  of  any  per- 
son or  persons  Interested,  to  establish 
joint  rates  for  theshipment  of  freight  and 
cars  over  the  two  or  more  connecting  lines 
of  railroad  in  this  state:  and  in  the  mak- 
ing of  such  rates,  and  In  changing  or 
revising  the  same,  they  shall  be  gov- 
erned, as  near  as  may  be,  by  all  the  pro- 
visions of  chapter  28  of  the  Acts  of  the 
Twenty-Second  General  Assembly,  and 
shall  take  into  consideration  the  aver- 
age of  rates  charged  by  said  railway  com- 
panies for  shipment  within  this  state  for 
like  distances  over  their  respective  lines, 
and  rates  charged  by  the  railway  com- 
panies operating  snch  connecting  lines  tor 
joint  interstate  shipments  for  like  di»- 
tancee.  The  rates  established  by  the 
board  of  railroad  commissioners  shall  go 
into  effect  within  ten  days  after  the  same 
are  promulgated  by  said  board,  and  from 
and  after  that  time  the  schedule  of  such 
rates  shall  be  piima.  facie  evidence  In  all 
of  the  courts  of  this  state  of  the  Joint 
transportation  of  freight  and  ears  upon 
the  railroads  for  which  such  schedules 
have  been  fixed. 

"Sec.  4.  Before  the  promulgation  of  such 
rates,  as  provided  in  section  S  of  this  act, 
the  hoard  of  railroad  commissioners  shall 
notify  the  railroad  companies  Interested  in 
thescheduleof  Joint  rates  fixed  by  them, 
and  they  shall  give  said  railroad  compa- 
nies a  reasonable  time  thereafter  to  agree 
upon  a  division  of  the  charges  provided 
for  in  such  schedule;  and.  In  the  event  of 
the  failure  of  said  railroad  companies  to 
agree  upon  such  a  division,  and  to  notify 
the  board  of  such  agreement,  the  board 
of  railroad  commissioners  shall,  after  a 
hearing  of  the  companies  interested,  de- 
cide the  same,  taking  into  consideration 
the  value  of  terminal  facllltie?,  and  all  the 
circumstances  of  the  haul;  and  the  divis- 
ion so  determined  by  the  board  shall,  in 
all  controversies  or  suits  between  railroad 
companies  Interested,  be  prima,  fstele  evi- 
dence of  a  just  and  reasonable  division 
of  such  charges. 

"Sec.  6.  Every  unjust  and  unreasonable 
chargefor  the  transportation  of  freight  and 
cars  over  two  or  more  railroads  in  this 
state  Is  hereby  prohibited,  and  declared 
to  be  unlawful,  and  each  and  every  one  of 
the  companies  making  such  unreasonable 
and  unlawfnl  charges,  or  otherwise  violat- 
ing the  provisions  of  this  act,  shall  be  pun- 
ished as  provided  in  chapter  28  of  the  Acts 
of  the  Twenty-Second  General  Assembly 
for  the  making  of  unreasonable  charges 
for  the  transportation  of  freight  and  cars 
over  a  single  llnebf  railroad  by  a  single 
railroad  company. 

"Sec.  0.  This  act,  being  deemed  of  li»- 
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mediate  Importance,  sbaU  take  eHt«t  and 
be  iu  force  from  and  after  Its  publication 
In  the  Iowa  State  ReslRter  and  the  Dea 
Molnea  leader,  newHpapers  published  in 
tbe  dtj  of  Dea  Moines,  Iowa. 

Upon  tbe  presentation  of  ttie  motion 
to  dissolve  the  injuction,  platntiS  flled  the 
following:  "Amendment  to  the  Petition. 
Yoar  petitioner,  by  way  of  amendment  to 
tbe  original  bill  filed  in  this  cause,  further 
avers:  First.  That  said  act  known  and 
referred  to  as  tbe 'Joint  Rate  Bill,' and 
tbe  act  of  which  it  is  amendatory,  are  un- 
constitutional and  void,  in  this:  that  un- 
der said  acts  your  petitioner  is  denied  tbe 
right  of  a  Jnry  trial,  and  denied  due  pro- 
cess of  law,  in  tbe  piotectiunand  preserva- 
tion of  its  property,  as  guarantied  by  the 
ninth  section  of  artiAe  1  of  tbe  constitu- 
tion of  the  state  of  Iowa;  that  its  prop- 
«ty,  or  tbe  use  thereof,  is  taken  w^itbout 
its  consent,  and  without  just  compensa- 
tion, for  private  and  public  purposes,  and 
that  its  rifl^t  of  appeal  Is  so  tampered 
wltb  as  to  make  that  right  Ineffectual; 
tbat  in  the  enforcement  of  any  order  pro- 
malgated  by  said  railroad  commissioners 
all  distinction  between  law  and  equitable 
actloos  is  abolished  by  said  acts,  all  of 
which  Is  In  direct  violation  of  the  sixth 
aectioD  of  article  &  of  tbe  constitution  of 
tbe  state  of  Iowa,  and  which  deprives  pe- 
titioner of  tbat  due  process  of  law  therein 
guarantied.  Second.  Tbat  said  acts  are 
violative  of  section  8,  art.  1,  of  the  con- 
stitution of  tbe  Dnlted  States,  in  that  it 
is  a  regulation  of  commerce  among  the 
several  states.  Third.  Tbat  said  acts  are 
void  and  nncontitutional,  because  tbey 
violate  section  17  of  article  1  of  the  con- 
stitution of  Iowa,  by  Imposing  excessive 
JBnes  and  unusual  punishment.  Fourth. 
That  said  acts  are  void  and  inoperative, 
because  they  fail  to  describe  or  define  the 
offenses  for  which  the  extraordinary  pen- 
alties are  imposed,  and  Impose  penalties, 
by  way  of  attorney's  fees,  upon  railroad 
companies  for  making  any  defense  to  ac- 
tions brought  under  said  acts.  Fifth. 
That  said  Joint  rate  act  is  violative  of 
the  fourteenth  amendment  of  the  consti- 
tution of  tbe  United  States,  in  tbat  it 
abridges  the  privileges  or  immunities  of 
your  petitioner  aa  a  citlien,  denies  it  equal 

{>rotection  of  the  laws,  and  deprives  it  of 
ts  property,  and  the  use  thereof,  without 
Just  compensation  or  due  process  of  law ; 
tbat  by  said  acts  your  petitioner  is  de- 
nied tbe  right  and  liberty  of  contracting 
with  reference  to  Its  business,  and  thus  is 
its  property  taken  from  it  without  its 
consent,  and  it  is  compelled  to  enter  into 
Involuntary,  unreasonable,  and  unprofit- 
able contracts  with  other  railroad  com- 
panies, at  the  instancuof  third  parties, 
compelling  the  operation  of  its  road  at 
a  loss;  tbat,  in  tbe  matter  ol  fixing  the 
Joint  rates  contemplated  in  said  statute, 
your  petitioner  is  not  notified  of  tbe  time 
or  place  when  the  same  are  to  be  fixed  by 
defendants,  nor  given  any  opportunity  to 
object  to  tbe  making  of  such  rates,  or  to 
show  tbe  unreasonableness  of  the  same; 
tbat,  under  aaid  statute,  the  Joint  rates, 
as  thus  fixed  by  defendants,  are  final  and 
absolute,  and  thus  Is  your  petitioner  de- 
prived of  Its  property,  and  the  use  thereof. 


without  due  process  of  law,  and  deprlred 
of  making  reasonable  and  lawful  coO' 
tracts  and  profits  asotbercitlBens  are  per- 
mitted to  do,  and  hence  it  is  denied  tbat 
equal  protection  of  the  law  guarantied  by 
the  constitution  of  tbe  United  States. 
Wherefore  your  petitioner  prays  that  the 
temporary  writ  of  injunction  issued  herein 
may  be  continued  until  tbe  final  bearing 
of  this  cause,  and  that  upon  such  finu 
bearing  said  injunction  may  be  made  per- 
petual; and  your  oetiUoner  prays  for 
such  other  and  further  relief  as  may  be 
deemed  equitable  in  the  premises." 

Tbe  motion  to  dissolve  the  injunction  is 
based  upon  the  ground  that  tbe  statutes 
assailed  are  in  barmony  with  tbe  consti- 
tution ;  tbat  tbe  petition  does  not  show 
that  plaintiff  is  entitled  to  tbe  rellet 
prayed  for  in  tbe  petition ;  and  that  tbe 
district  court  has  no  Jurisdiction  in  tbe 
cause  for  the  reason  tbat  It  is,  in  fact,  aa 
action  against  tbe  state,  and  It  is  not 
shown  tbat  tbe  state  bad  authorised  or 
consented  to  the  bringing  of  tbe  suit. 
Cbapter  28,  Acts  22d  Oen.  Assem.,  which  is 
amended  by  cbapter  17,  Acts  23d  Qen.  As- 
sem., contains  many  sections.  Tbey  need 
not  be  set  out,  except  such  as  are  brought 
In  qaestlon  or  assailed  in  the  argument  of 
counsel.  Tbey  will  be  cited  or  quoted  in 
the  discussions  of  the  questions  raised 
thereon. 

2.  The  original  act  autboriiing  rates  of 
charges  to  be  fixed  by  the  railroad  coov- 
mlssloners  (cbapter  28,  Acts.  22d  Gen.  A»' 
sem.)  contains  this  provision:  "Sec.  17. 
The  board  of  railroad  commissioners  of 
this  state  are  hereby  empowered  and  di- 
rected to  make,  for  each  of  the  railroad 
corporations  doing  business  in  this 
state,  as  soon  as  practicable, a  schedule  c^ 
reasonable  maximum  rates  of  charges  for 
the  transportation  of  freight  and  cars  on 
each  of  said  railroads,  and  said  power  to 
make  schedules  shall  include  the  power  of 
classification  of  all  such  freights;  and  it 
shall  be  the  duty  of  said  commissioners  to 
make  such  classlflcations:  provided,  that 
the  said  rates  of  cbarees  to  be  so  fixed  by 
said  commissioners  shall  not,  in  any  case^ 
exceed  the  rates  which  are  or  may  hereaft- 
er be  established  by  law ;  and  said  sched- 
ules so  made  by  said  commissioners 
shall,  in  all  suits  brought  against  any 
such  railroad  corporations,  wherein  is 
in  any  way  involved  the  charges  of  any 
such  railroad  corporation  for  the  transr 
portation  of  any  freight  or  cars,  or  unjust 
discrimination  in  relation  thereto,  be 
deemed  and  taken  in  all  courts  of  this 
state  as  priwa  facie  evidence  that  the 
rates  therein  fixed  are  reasonable  and  just 
maximum  rates  of  charges  tor  the  trana- 
portation  of  freigbt  and  cars  upon  tbe 
railroads  for  which  said  schedules  may 
have  been  respectively  prepared.  Said 
commissioners  shall,  from  time  to  time, 
and  as  often  as  circumstances  may  re- 
quire, change  and  revise  said  schedules, 
subject  to  tbe  same  provision  that  the 
rates  fixed  are  not  to  be  bibber  than  now 
or  hereafter  established  by  law.  When 
any  schedule  shall  have  been  made  or  re- 
vised as  aforesaid,  It  shall  be  tbe  duty  of 
said  commissioners  to  cause  notice  there- 
of to   be   published   for  two   successive 
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weeks  in  some  public  newspaper  pabllsbed 
in  the  city  of  Des  Moines,  In  tbls  state, 
wbich  notice  shall  state  the  date  of  the 
taking  effect  of  said  schedule,  and  said 
scbedale  sball  take  effect  at  the  time  so 
stated  in  sucb  notice,  and  a  printed  copy 
of  said  revised  schedule  shall  be  consplcu- 
onsly  posted  by  sncb  common  carrier  In 
each  freigbt-offlce  and  passenger  depotup- 
on  its  line  or  lines.  All  such  schedules,  so 
made,  shall  be  received  and  held  In  all  such 
suits  as  prima  facie  the  schedule  of  said 
commlsaioners,  without  further  proof 
than  the  production  of  the  schedule  de- 
eiiiKl  to  be  used  an  evidence,  with  a  certifl* 
cate  of  said  railroad  commissioners  that 
the  same  is  a  true  copy  of  the  schedule 
prepared  by  them  for  the  railroad  compa- 
ny or  corporation  therein  named,  and 
that  notice  of  making  the  same  has  been 
published  as  reqnired  by  law:  provided 
that,  before  finally  flzlng  and  deciding 
what  the  original  maximum  rates  and 
classification  shall  be,  it  shall  be  the  duty 
of  the  railroad  commissioners  to  publish 
ten  days'  notice  in  two  daily  papers  pub- 
lished in  Des  Moines,  setting  forth  in  such 
notice  that,  at  a  certain  time  and  place, 
they  will  proceed  to  fix  and  determine 
sncb  maximum  rates  and  classification; 
and  they  sball  at  such  time  and  place,  and 
as  soon  as  practicable,  afford  to  any  per- 
son, firm,  corporation,  or  common  carrier 
who  may  desire  it  an  opportunity  to 
make  an  explanation  or  sho'wlng,  or  to 
furnish  Information  to  said  commission- 
ers, on  the  subject  of  determining  and  flz- 
lng such  maximum  rates  and  classiflca- 
tlon;  and,  in  any  event,  the  original 
schedule  of  rates  and  classification  of 
freights,  on  all  lines  of  railroads  in  Iowa, 
shall  be  fixed  and  shall  go  into  effect  withr 
In  sixty  days  from  the  taking  effect  of  this 
act." 

It  will  be  observed,  upon  consideration 
of  the  plalntltTs  petition,  that  the  threat- 
ened li^ury  which  it  seeks  to  avert  by  the 
.Injunction  in  this  case  Is  the  establisning, 
promulgating,  and  enforcing  what  in  the 
petition  are  called  "Joint  rates  between  pe- 
titioner and  other  railroads."  It  is  Im- 
portant that  we  determine,  at  the  door  of 
this  discussion,  what  are  these  "Joint 
rates, "  the  fear  of  which  Is  the  ground  of 
plaintiff's  action.  The  statute  above 
quoted  (section  2)  provides  that  "all  rail- 
road companies  doing  business  in  this 
state  shall,  upon  demand  of  any  person  or 
persons  interested,  establish  reasonable 
Joint  through  rates  for  the  transporta- 
tion of  freight  between  ijolnts  upon  their 
respective  lines  within  the  state."  Sec- 
tion 8  provides  that,  "in  the  event  Hald 
railway  companies  fall  to  establish 
through  Joint  rates,  or  fall  to  establish 
reasonable  rates  tor  such  through  ship- 
ments, it  shall  be  the  duty  of  the  board  of 
railroad  commissionei-s,  and  they  are  here- 
by directed,  upon  application  of  any  per- 
son orpcrsons Interested,  toestabllsb  Joint 
rates  for  the  shipment  of  freight  and  cars 
over  two  or  more  lines  of  railroads  in  this 
state. "  This  statute  requires  the  railroad 
companies  to  establish  "through  Joint 
rates,"  and  In  default  thereof  the  railroad 
commissioners  are  directed  to  establish 
•uch  rates.    It  is  plain  that  the  rates  re- 


quired are  Joint  rates  of  chaives  for  the 
transportation  of  freight  and  can.  See 
section  17,  c.  28,  Acta  22d  Gen.  Assem., 
above  quoted.  And  it  is  equally  plain 
that  the  Joint  rates  of  charges  cover  all 
the  charges  for  the  transportation  over 
two  or  more  roads,  as  though  they  con- 
stituted one  road,  the  rates  fixed  deter- 
mining the  whole  charges.  It  is  also  plain 
that  these  joint  rates  consist  of  tbe  sepa- 
rate rates  of  each  separate  road.  As  their 
services  In  the  transportation  of  the  freight 
or  cars  are  not  always  equal,  because  of 
dilTerences  in  tlie  distances  of  transporta- 
tion and  for  other  reasons,  the  reasonable 
charges  which  each  ought  to  make  cannot 
be  equal.  It  will  be  seen  at  once  that 
the  railroad  companies,  or  the  railroad 
commissioners,  when  establishing  Joint 
through  rates,  mast  establish  a  rate  tor 
each  road  which,  when  united,  will  be  "the 
Joint  through  rates."  This  is  an  obvions 
construction  of  tbe  statute  demanded 
by  its  language,  "through  Joint  rates," 
(plural,)  which  the  railroad  companies 
and  the  railroad  commissioners  are  re- 
quired to  establish. 

8.  Tbe  establishing  of  "through  Joint 
rates"  is  tbe  only  duty  to  be  exercised  in 
the  discharge  of  tbe  power  conferred  upon 
the  railroad  commissioners  by  tbe  sections 
of  tbe  statute  Just  cited,  which  are  the  oc- 
casion of  plaintiffs  fears  of  interference 
with  its  rights,  whereon  this  action  Is 
founded.  Tbe  plaintiff  does  not  allege  any 
other  ground  of  action  than  the  threat- 
ened establishing  of  "through Joint  rates." 
No  other  objections  to  the  statutes  In 
question,  pertaining  to  railroads  and  rates 
and  Joint  rates,'  are  made  In  the  petition ; 
none  other  are  before  us  for  consideration. 
It  will  l>e  here  seen  that  the  statutes  an> 
der  consideration  in  no  way  affect  tbe 
duty,  obligations,  or  rights  of  tbe  plain- 
tiff as  a  common  carrier,  fnrtlier  than  Is 
done  by  the  regulation  of  rates  of  charges. 
The  law  relating  to  the  receipts  and  de- 
livery of  freight  to  connecting  lines,  and 
the  obligations  and  rights  of  consignors 
and  consignees  and  of  tbe  railroads,  grow- 
ing out  of  tbe  relations  arising  when  sach 
connecting  lines  exist,  are  not  modified, 
restricted,  nor  In  any  way  affected  by 
these  statutes.  In  short, -the  duty  of  tbe 
railroad  companies,  as  to  rates  and  Joint 
rates,  is  alone  affected  and  regulated  by 
these  statutes.  These  conclusions  will  be 
again  brought  to  mind  in  the  further  con- 
sideration of  the  case. 

4.  Tbe  considerations  Just  expressed  lead 
to  the  conclusion  that  tbe  power  and  au- 
thority vested  in  the  state,  under  which 
rates  of  charges  for  the  transportation  of 
freight  by  railroads  are  regulated,  may  be 
exercised  to  establish  whatarecallod*Joint 
through  rates. "  That  the  state  raaj  fix 
the  maximum  charges  for  the  transporta- 
tion of  freight  by  railroads,  which  shall 
not  be  unreasonable,  is  not  disputed  In 
this  case.  It  has  been  so  decided  by  the 
United  States  supreme  court,  and  the  doc- 
trine has  been  recognized  by  this  court. 
See  Railway  Co.  v.  Iowa,  94  17.  S.  155.  In 
our  opinion,  no  facts  or  distinction  in 
principle  exist  which  deprive  the  state  of 
authority  and  power  to  establish  "Joint 
through  rates, "  while  it  may,  in  tbe  exer- 
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else  of  Ita  coDBtitatlonal  aatbority,  fix 
rates  otfreiKbt  charges  for  eacb  separate 
railroad,  when  rates.not  Joint, are  fixed, 
the  maximam  charges  for  specified  dis- 
lances,  or  per  mile,  are  determined  for 
each  separata  railroad,  as  shown  by  this 
lUostratlon:  Freight  Is  shipped  from 
<Cedar  Rapids  to  Davenport  by  the  Bnr- 
lington.  Cedar  Rapids  &  Northern  and  the 
Chicago,  Rock  Island  &  Pacific  Railroads. 
The  rate  of  freight  charges  is  fixed  by  the 
state  from  Cedar  Rapids  to  West  Liberty, 
and  a  separate  rate  from  West  Liberty  to 
Davenport.  Now,  here  are  two  separate 
rates. — a  rate  for  each  ruad.  It  is  not 
doubted  that  the  staiemay  fix  these  rates; 
and  wbeu  that  is  done  the  charges  for 
thro«Kb  sbipments  from  Cedar  Raplda  to 
Davenport  is  the  snm  of  tbe  separate 
*&tea.  Tbe  state,  in  tbe  exercise  of  its  au- 
thority, in  accord  with  legislative  wis- 
dom, may  discover  that  these  sep&rate 
cates,  when  united,  are  too  small  to  com- 
pensate tbe  carrier,  or  too  large  to  do  Jus- 
tice to  the  shipper ;  that  Justice  demands 
sacb  modification  of  these  separate 
«liarxes  that  tbe  sum  thereof  will  be  rea- 
sonable and  Just,  both  as  to  tbe  railroad 
companies  and  tbe  shippers.  Tliereapon 
tbe  state,  for  " through  shipments"  over 
tbe  two  roads,  fixes  rates  of  charges  fur 
eacb  road.  Tbe  sum  thereof,  united,  con- 
^titates  the  lawful  charge  for  freight  be- 
tween Cedar  Rapids  and  Davenport.  It 
cleariy  appears  that  tbe  thing  done  in  tbe 
one  case  is  the  same  as  in  tbe  other.  It  is 
«imply  the  fixing  of  the  rate  to  be  charged 
by  each  road.  No  reason  can  be  given 
iwhy  tbe  state  should  not  fix  separate 
rates,  which  should  apply  to  tbe  through 
abipments  between  stations  of  different 
roads.  Tbe  authority  which  will  author- 
ise tbe  fixing  of  rates  for  eacb  road  may 
be  exercised,  when  there  shall  be  through 
aliipments  over  separate  mads,  to  enlarge 
or  restrict  such  separate  rates,  in  order  to 
Attain  tbe  ends  of  Justice.  It  will  clearly 
be  seen  that  tbe  words  "through  Joint 
rates"  %}m ply  mean  rates  which  shall  l>e 
Just  and  reasonable  charges  for  the  trans- 
portation over  tbe  united  route.  As  we 
have  said,  these  united  charges  must  be 
so  apportioned  to  tbe  separate  roads  that 
eacb  shall  receive  a  Just  and  reasonable 
part  of  tbe  Joint  charge.  If  the  Joint  rate 
is  fixed  by  tbe  railroad  companies,  tbey 
will  determine  the  part  each  shall  receive. 
This  will  be  done  by  the  railroad  commis- 
aioners.  In  case  the  railroad  companies  fail 
to  fix  Joint  rates;  and  tbe  commissioners 
will  consider  matters  and  circumstances 
which  should  affect  the  division.  Chapter 
17,  Acts  28d  Gen.  Aesem.  §  4. 

5.  The  arranging  of  what  is  called  "joint 
through  rates"  is  not  a  thing  that  is  new 
in  the  business  of  railroad  transportation. 
The  current  history  of  the  country  dis- 
closes tbe  existence  of  tbe  practice  among 
railroads  io  make  through  shipments  of 
freight  without  cbatxge  of  cars.  Nor  is 
this  practice  of  recent  origin.  It  has  ex- 
isted whenever  the  business  of  tbe  roads 
demanded  it.  Expedition  and  economy  In 
transportation  Induced  contracts  and  ar- 
rangements tor  through  shipments  be- 
tween points  on  connecting  roads.  It 
■may  be  that  in  some  casA  tbe  managers 


of  tbe  roads  refused  or  failed  to  enter  into 
such  arrangements  or  contracts,  and  it 
may  be  that  in  other  cases  tbe  business  of 
the  roads  has  not  been  managed  wholly 
in  accord  with  the  best  Interests  of  the 
corporations  owning  them,  and  with  tbe 
requirements  of  tbe  law.  But  such  fallore 
of  duty  does  not  establish  the  right  to  be 
exempt  therefrom.  Surely,  the  course  of 
business  which  hns  been  found,  by  expe- 
rience of  'allroad  management,  to  be  pro- 
motive of  economical  transportation  and 
increase  of  business,  thereby  promoting 
the  Interest  of  the  owners  of  tbe  railroads 
and  the  shippers,  ought  to  be  pursued; 
and.  If  the  railroad  managpement  fail  or 
refuse  to  pursue  it,  tbe  state,  as  It  has 
done  in  the  statutes  undei;  consideration, 
ought  to  require  it  to  be  pursued.  This 
the  state  can  do  under  tbe  authority  it 
possesses  to  regulate  and  control  carriers, 
and  provide  maximum  freight  charges. 

It  will  be  observed  that  section  8  of  the 
statute  above  quoted,  providing  for  Joint 
through  rates,  contemplates  the  practice 
of  through  shipments,  so  long  existing, 
and  requires  the  railroad  commissioners 
to  consider  tlie  charges  madefor  Joint  in- 
terstate shipments  and  the  rates  charged 
by  the  railroad  companies  for  shipments 
within  the  state.  The  purpose  of  the  stat- 
ute is  to  secure  Just  and  reasonable  rates 
for  tbe  shippers  otthis  state, and  it  directs 
that  the  practice  and  course  of  business  of 
the  railroads  shall  be  considered  in  fixing 
such  rates.  It  cannot  be  that  the  statute 
in  question  will  operate  to  the  denial  of 
Just  compensation  to  tbe  railroad  corpo- 
rations for  tbe  transportation  of  proper- 
ty. It  provides  that  Joint  rates  fixed  un- 
der the  statutes  shall  be  reasonable.  The 
railroad  commissioners,  it  will  be  pre- 
siihied.  will  rightly  discharge  their  duties, 
and  will  fix  reasonable  and  Just  "Joint 
through  rates."  If  these  officers  fall  in 
their  duty,  from  errors  of  Judgment  or 
from  other  causes,  tbe  railroads  may  cause 
their  action  to  be  reviewed  and  corrected. 

6.  Objections  to  the  statutes  are  urged 
in  tbe  following  language:  "We  contend, 
therefore,  that  the  law  seelcs  to  compel — 
First,  tbat  two  or  more  companies  shall 
enter  In  voluntarily  into  contract  relations 
with  each  other  at  the  demand  of  a  third 
person ;  eecood,  that  one  company  shall 
surrender  its  cars  to  the  possession  of  an- 
other, or  unload  the  contents  without 
compensation;  third,  tbat, at  tbe  demand 
of  a  third  person,  companies  shall  not 
only  part  with  the  possession  of  their 
cars,  with  no  provision  in  the  law  as  to 
their  return  or  compensation  for  their  use, 
but  shall  accept  cars  of  other  companies, 
and  carry  the  same  over  its  lines,  without 
any  provision  for  compensation."  The 
statement  of  facts  In  this  position  is  not 
wholly  correct.  It  is  not  correct  that 
railroad  companies  are,  under  the  stat- 
ute, compelled  to  enter  involuntarily  into 
contract  relations  with  each  other.  It  is 
true  that  the  statute  requires  them  to  en- 
ter Into  the  contract  for  joint  rates,  thus 
Imponing  upon  them  the  duty  so  to  do; 
but  the  statute  does  not  pro  vide  for  en- 
forcing tbe  .duty  by  proceediuKs  recogniz- 
ing a  contract  between  the  parties,  if  that, 
Indeed,  could  be  done;  nor  does  it  provide 
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forpenaltiea  or  forfeitures  for  failure  to 
disctiarge  tlie  duty.  It  simply  proTldes 
that, in  case  of  failure  to  adopt  Jolot  rates 
by  the  cumpanies,  the  railroad  commis- 
sioners shall  prescribe  them,  and  the  com- 
panies shall  not  be  permitted  to  charge 
more.  In  that  case,  the  charges  are  not 
made  by  the  companies  under  a  contract, 
bat  pursuant  to  a  dnty  and  obligation 
imposed  by  law.  It  Is  not  necessary,  in 
order  to  Hupport  an  action  against  a  rail- 
road compan,v  for  failure  to  fix  Joint 
rates,  to  hold  that  it  is  bound  by  an  obli- 
gation as  of  a  contract.  Its  liability  arises 
by  reason  of  its  failure  to  perform  a  duty 
Imposed  by  law.  The  statute,  in  its  prin- 
ciple and  its  effect  In  tlile  regard,  is  not 
different  from  other  rules  of  the  law  ap- 
plicable to  common  carriers,  which  bold 
them  liable  for  failure  to  receive  property 
tur  transportation.  In  both  cases  the 
carrier  is  liable  for  the  non-performance  of 
duty. 

7.  The  cunrse  of  business  of  railroad 
companies,  originating  in  the  wants  and 
demands  of  commerce,  requires  the  care  of 
one  company  to  be  delivered  to  another 
for  transportation.  It  is  presumed  that 
rules  relating  tocompensation  for  thecars 
transported  are  settled  by  agreement,  or 
nnder  rule<9  recognized  and  prevailing  in 
the  business  of  transportation  by  rail- 
roads. At  all  events,  the  law  provides 
rules  nnder  wtaleh  this  matter  of  compen- 
sation may  be  settled.  It  Iscompeteut  fur 
the  railroad  commissioners.  If  it  be  neces- 
sary, to  impose  rules  touching  this  mat- 
ter, in  order  to  aid  the  railroad  companies 
to  perform  the  duty  iniposed  by  the  stat- 
ute to  provide  for  Joint  rates,  or  to  reqnlre 
or  enforce  the  performance  of  that  duty. 
The  fact  that  the  transfer  of  cars  from  orte 
company  to  another,  for  the  transporta- 
tion of  property  over  more  than  one  rail- 
road, without  brealcing  built,  has  been 
practiced  so  long  as  to  be  recognized  as 
of  the  course  of  business,  of  which  we  will 
take  Judicial  notice,  ( Peoria  &  P.  D.  Ry.  Co. 
V.  Chicago.  R.  r.  &  P.  Ry.  Co.,  109  111.  185.) 
is  a  complete  answer  to  the  complaints 
madelntheobjectlonaunderconsideration. 
Surely,  a  couiiae  of  business  no  long  pur- 
sued, and  so  extensively  prevailing,  and 
demanded  by  the  commerce  of  this  coun- 
try, cannot,  when  recognized  and  required 
by  statute,  become  so  objectionable  in 
principle,  so  oppressive  in  operation,  as 
to  require  the  statute  to  be  declared  un- 
constitutional. A  railroad  company,  as  a 
common  carrier,  is  required  to  receive  and 
transport  freight  offered  to  it  for  trans- 
portation. The  reasons  upon  which  this 
rule  is  founded  Impose  upon  it  the  obli- 
gation to  haul  cars  of  otlter  companies 
brought  to  it  for  the  transportation  over 
its  own  road.  Peoria  &  P.  U.  Ry.  Co.  v. 
Chicago,  R.  I.  &  P.  Ry.  Co., 109  111.135..  As 
the  course  of  business  of  the  railroad  com- 
panies and  the  rules  of  law  require  them 
to  transport  the  cars  of  other  companies, 
surely  a  statute  prescribing  and  enforcing 
■the  duty  thus  Imposed  cannot  be  regarded 
as  interfering  with  the  cunstitutlunal 
guaranties  for  the  protection  of  the  rights 
and  property  of  such  companies.  The 
statute  under  consideration  provides  tljat 
freight    in  car-load    quantities    may  be 


transferred,  instead  of  going  through  to 
destination  without  change  of  cara,  tbe 
cost  of  unloading  being  paid  by  tbe  com- 
pany making  it.  Acts  28d  Oen.  Assem.  c. 
17,  §  2.  This  provision  is  Intended  to  ex- 
cuse tbe  duty  to  transfer  cars  upon  pay- 
ment of  costs  of  unloadinK,  and  is  enact- 
ed in  the  exercise  of  legislative  authority, 
to  regulate  the  performance  of  doty  by 
carriers,  and  prescribe  reasonable  ebarges 
for  tbe  transportation  of  freight. 

8.  Counsel  for  plaintiff  maintain,  upon 
many  grounds,  that  the  statutes  In  qoes- 
tion  are  In  conflict  with  both  tlie  stateand 
federal  constitutions.  It  Is  first  nrged 
that  they  impair  tbe  obligation  of  tbe 
contract  arising  under  plaintiB's  charter. 
It  has  t>een  held  by  tbe  United  Statia  su- 
preme court  that  railroad  corporations 
are  "subject  to  legislative  control  as  to 
tbe  rates  of  tare  and  freight,  nnleas  pro- 
tected by  their  cbartem. "  Railway  Co.  v. 
Iowa,  94  D.  8. 156.  This  doctrine  is  recog- 
nised by  this  court.  The  authority  of  the 
state  tu  control  rates  of  freight  charges 
made  by  railroad  nompauies  is  not  re- 
stricted so  that  It  cannot  be  exercised  In 
fixing  the  rates  to  be  cbars»d  by  connect- 
ing roads,  which  are  called  In  the  statute 
"Joint  through  rates."  Joint  rates,  as 
explained  heretofore  In  this  opinion,  are 
simply  the  sum  of  separate  rates  of  the  re- 
spective roads.  The  railroad  commission- 
ers in  fixing  Joint  rates,  under  authority 
of  the  state,  may  make  Just  and  reasona- 
ble orders  for  tbe  return  of  cars  and  for 
compensation  for  their  use,  or  for  IiauUng 
them,  and  they  will  consider  these  mat-' 
ters  In  fixing  tbe  separate  rates  which  to- 
gether make  the  Join  t  rate.  The  coostita- 
tional  objection  in  this  point  demands  na 
further  consideration. 

9.  It  is  urged  by  plaintifTs  counsel  that 
the  statute  is  in  conflict  with  the  four- 
teenth amendment  of  the  constitution  of 
the  CTnlted  States,  "in  that,  without  due 
process  of  law,  and  without  Just  compen- 
sation, it  takesawayfromtbecorporatora 
funds  inv«8ted  by  tbem  upon  certain  speci- 
fied trusts,  and  applies  these  fnnds  to  uses 
to  which  the  owners  never  consulted." 
We  nnderstand  this  objection,  in  effect, 
to  be  this :  That  by  the  statute  plaintifT 
or  its  stockholders  are  deprived  of  proper- 
ty without  due  process  of  law.  Tbe  pow- 
er of  the  state  is  exercised  through  desig- 
nated ofiBcers,the  railroad  commissioners, 
by  proceedings  specially  provided  to  en- 
force the  authority  nf  the  state.  They  are 
designated  by  the  Code  special  proceed- 
ings, in  which  lights  may  tie  established 
and  remedies  enforced,  and  arepnnmied  in- 
many  cases.  Code.  §  2604.  RaUroad  cor- 
porations acquire  lands  to  be  occupied  by 
their  roads  by  special  proceedings.  Sure- 
ly, the  same  character  of  proceedings  may 
be  invoked  to  enforce  tbe  performance  by 
them  of  lawfnTly  Imposed  dnty.  The  pro- 
ceedings provide  for  notice  to  tbe  railroad 
companies,  and  that  they  shall  be  beard 
in  regard  to  tbe  questions  of  joint  rates. 
Chapter  17,  Acts  28d  Gen.  Assem.  5  4.  It 
is  a  mistake  to  suppose  that  "doe  pro- 
cess of  law"  Is  found  only  in  law  or 
chancery  actions.  Special  proceedings, 
applicable  to  si^lfied  subject-matter,  and 
conformable  to  the  rules  requiring  notice 
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ud  the  ncqulHltlon  of  Jniisdiction,  and 
wtafcb  atteet  all  persons  alike,  whose  prop* 
•rty  or  rights  come  withtn  tbe  lawful 
■cope  of  the  proceedings,  are  prosecoted 
with  "doe  process  of  law. "  6  Amer.  &  Eng. 
Enc.  Law.  tit.  "Doe  Process  of  Law." 
The  statotea  are  designed  to  prevent  rail- 
road corporations  from  charging  iinrea- 
■onablu  rates  tor  the  transportation  of 
property.  Sorely,  it  cannot  be  dalmed 
that  they  are  deprived  of  property  and 
property  rights  by  restrictions  against 
anreationable  charges.  In  this  connection 
connsel  repeat  objections  founded  upon 
what  tta^  term  "enforced  eontractnal  re- 
lations "  between  the  railroad  companies. 
We  have  shown  tbat  these  Joint  througl) 
rates  are  often  agreed  npon  by  tbe  rail- 
road companies.  They  determine,  in  the 
etNamoa  coarse  of  business,  the  division 
of  etaarges.  and  where  and  to  wbom  they 
Shan  be  paid.  Under  tbe  statute  in  qaes- 
don.  It  is  made  the  daty  of  ttie  railroad 
eompaniea  tu  establish  {oint  through 
rates.  If  th^  fail  to  perform  tbe  dnty, 
the  railroad  eommissioners  will  establish 
the  rates  as  they  should  have  done,  and 
will  dn  Just  as  tbey  should  have  done  and 
eoiild  hare  done,— prescribe  as  to  the  time 
and  place  of  payment,  and  the  division  of 
eliarges.  There  wUl  be  no  more  dlfBcnity 
In  obeying  the  requirements  of  the  rail- 
road commission  than  in  performing  their 
own  agreements  for  Joint  tfaroogh  rates, 
entered  Into  In  the  course  of  their  busi- 
ness. It  is  plain  that  the  rights  of  plaln- 
tUf  will  not  be  Invaded  under  this  stat- 
ate,  and  it  will  sailer  no  oppression. 

10.  It  iH  argned  that  the  statutes  are 
void  for  the  reason  the  railroad  commis- 
sioners are  not  a  Judicial  body,  and  ought 
not  to  be  permitted  to  fix  rates  which 
shall  bo  regorded  as  prfma/acils reasonable. 
The  qnestion  of  the  reasonableness  of  tbe 
rates,  it  is  argued,  ouiclit  to  be  Judicially 
determined ;  and  sn  it  can  be  if  tbe  action 
of  tbe  coffimiaslan  is  not  satisfactory  to 
tbe  railroad  company.  Tbe  provision  of 
tbe  statute  that  the  rates  fixed  by  tbe 
commisskiners  shall  be  regarded  as  prim* 
fmele  reasonable  Is  not  of  an  unusual  char- 
acter, and  was  enacted  in  the  exercise  of 
ttae  undoubted  power  of  the  state  to  pre- 
scribe rules  of  evidence  In  all  proceedings 
under  tbe  laws  of  the  state.  The  law  prfr- 
eumestheactsof  offloersof  tbe  state  will  be 
rightly  done,  and  gives  them  faith  aceord- 
liigly.  This  rule  is  not  unlike  the  provis- 
ion of  the  statute  complained  of  by  plain- 
tlfL  The  courts  of  law  and  chancery  are 
open  to  tbe  rallrcMid  corporations,  or  pro- 
oeedings  to  review  ttaf  acts  of  tiie  commis- 
sioners in  fixing  rates  of  charges. 

11.  It  is  urged  that  the  statutes  are  in 
conflict  with  article  1,  §  8,  of  tbe  constitu- 
tion of  the  United  States,  in  that  it  Is  an 
attempt  to  regulate  commerce  iMtween 
the  states.  The  position  is  based  upon 
these  alleged  facts.  The  plaintilt'sroad.ln 
Hb  roots  between  Burlington  and  Bock 
Bapids.  passes  through  a  part  of  Minneso- 
ta. Trains  running  between  these  cities 
wonid  pass  through  another  state,  and 
therefore  counsel  conclude  Bblpments  be- 
tween these  cities,  on  these  trains,  is  inter- 
state commerce.  We  need  not  determine 
whether  traffic  between  cities  of  the  same 


state  in  merchandise,  which,  pursuant  to 
the  traffic,  is  transferred  from  one  city  of 
the  state  to  another,  by  a  route  partly  in 
another  state,  by  a  railway  company  or- 
ganized under  the  lawsol  tbe  state,  which 
carries  the  meruhandlse  within  tbe  Juris- 
diction of  tbe  other  state,  is  interstate 
commerce.  Hee,  on  this  qnestiou,  Com.  v. 
Hallway  Co.,  (Pa)  17  Atl.  Rep.  179,  and 
Stute  V.  Railway  Co.,  (Minn.) 41  N.W. Hep. 
1047.  recognicing  adverse  rules,  the  first 
maintaining  tlitit  such  a  transaction  is 
not  interstate  commerce.  Tbe  petition 
does  not  allege  tbat  defendants  are  about 
to  fix  Joint  netea  between  Burlington  and 
Rock  Rapids.  If  it  be  not  lawful  for  them 
to  do  so,  we  will  presume,  when  called  on 
to  act,  tbey  will  not  fix  such  a  Joint 
through  rate.  We  would  not  annul  a 
statute  on  tbe  ground  of  a  fear  of  its  errone- 
ous execution  in  one  particular.  Upon  the 
question  of  law  presented  by  conns^  we  in- 
timate no  opinion. 

12.  Chapter 28,  Acts  22d  Gen.  Assem.,  pro- 
vides tbat,  when  recovery  is  bad  for  its 
violation,  attorney's  fees  are  adjudged 
against  the  defendant.  It  Is  insisted  tbat 
a  privilege  is  here  granted  to  a  suitor 
which  is  withheld  from  other  citisens.  Ail 
dtisens  having  litigation  of  the  character 
indicated,  have  equal  rights  to  recover  at- 
't<»ney's  fees.  The  legislature  may  pre- 
scribe rules  permitting  recovery  of  double 
damages  or  attorney's  fees  in  one  class  of 
cases,  and  deny  it  in  all  others.  There  Is 
no  inequality  therein  forbidden  by  the 
constitution  and  laws. 

13.  It  is  Intdstjed  tbat  the  provision  im- 
poses a  "  penalty  for  exercising  tbe  right 
of  defense. "  It  will  be  seoi  tbat.  If  tbe  de- 
fense is  established,  there  can  be  no  penal- 
ty ;  if  it  be  not.  It  will  be  rightly  imposed. 

14.  It  is  u^ged  tbat  the  statute  is  void 
for  uncertainty.  In  tbat  it  does  not  define 
the  oHense  for  which  the  penalties  provid- 
ed may  be  imposed.  These  oBenses  are 
explicitly  defined  in  chapter  £8,  Acts  32d 
Gen.  Assem.  §§  11,  23.  It  is  said  the  stat- 
ute Is  uncertain,  because  ft  does  not  pre- 
scribe wtaat  shall  constitute  a  reasonable 
rate.  Tt  declares  tbat  tbe  rate  fixed  by 
the  eommisslon  shall  be  prima  /3u;fe  evi- 
dence tbat  it  is  reasonable.  But  It  per- 
mits the  accused  to  show  In  defense  that 
it  Is  nut  reasonable.  Tbe  law  requires 
reasonable  rates  to  be  cbaif^ed.  What 
constitutes  such  rates  is  a  question  of  fact 
to  t)e  determined  under  tbe  rules  of  the 
law.  But  It  is  said  tbat  tbe  commission- 
era'  rate  would  not  secure  the  accused  from 
conviction  if  It  be  sho^a  that  tbe  cbiu-ges 
fixed  by  the  commissioners  are  exeessive, — 
greater  than  is  reasonable.  But  tbe  pur. 
pose  of  tbe  provision  authorizing  ttae  com- 
mission to  fix  rates  Is  to  determine  a  max- 
imum rate,  beyond  which  tbe  railroad 
company  may  not  charge.  It  may  charge 
the  rate  fixed,  bat  ao  more.  In  prosecu- 
tions to  recover  penalties  for  tbe  viola- 
tion of  the  statute,  the  state  is  precluded 
from  alleging  that  the  commissioners' 
rates  are  unreasonable. 

15.  It  Is  urged  that  the  fines  imposed  by 
the  statute  for  its  violation  are  excesslre, 
and  forbidden  by  the  state  eonatltutlon. 
Article  1,  §  17.  The  fines  are  Intended  to 
enforce  obedience  to  the  law  by  corpora- 
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<lon8  having  great  Innomea  and  control* 
ling  vast  properties.  Tlie  legialatare,  in 
«zerciBe  ut  its  wIbUodi,  fixed  penaities 
whicb, it  imposed  upon  individuals,  mlglit 
appear  ezceaalve,  but  when  Imposed  upon 
the  corporations  would  be  esteemed  no 
greater  than  is  necessary  to  enforce  obe- 
dience  to  the  statute.  The  railroad  com- 
panies have  a  ready  and  efficient  way  of 
avoiding  these  severe  penalties,  namely,  by 
obeying  truly  the  laws  olthe  state.  If 
they  do  this,  they  are  In  no  danger  o(  the 
penalties ;  it.  tJiey  do  not,  they  are  in  no 
condition  to  complain  of  the  laws. 

16.  Itisinsisted thattfaeratesestablisbed 
under  authority  conferred  by  chapter  17, 
Acts  28d  Oeu.  Assem.,  are  absolute,  and, 
vpon  the  questions  of  their  Justice  and  rea- 
sonableness, are  final  and  conclusive.  The 
third  section  confers  such  anthorlty  upon 
the  railroad  commisvloners.  It  is  Insisted 
that  this  section  fails  to  provide  that  the 
rates  shall  be  only  prima  facie  evidence 
that  they  are  ]uat  and  reasonable.  It  Is 
claimed  by  counsel  that  the  last  sentence 
Is  unintelligible,— at  least  so  uncertain  as 
to  be  incapable  of  construction.  It  may 
be  assumed,  for  the  purpose  of  the  argu- 
ment, that  this  positiou  is  correct.  It  is 
«vident  that  this  section  Is  not  wholly  in 
the  language  used  in  Ita  enactment  by  the 
;li;eneral  assembly ;  the  history  of  the  law 
supports  this  concioaion.  The  act  con- 
taining the  provision  is  amendatory  to 
chapter  28,  Acts  22d  Gen.  Assem.,  and  con- 
fers authority  to  Ox  Joint  through  rates, 
which  wan  not  done  in  the  prior  statute. 
That  statute  provides  that  the  rates  fixed 
by  the  railroad  commissioDers  shall  be 
prima  facte  evidence  that  they  are  Just 
and  reasonable.  The  amendatory  stat- 
ute provides  that  in  making  Joint  rates, 
and  in  changing  and  revising  the  same, 
the  railroad  commissioners  shall  be  gov- 
erned, as  nearly  as  may  be,  by  all  the 
provisions  of  the  act  to  which  it  is  amend- 
atory, and  that  the  punishments  and  pen- 
aities provided  in  the  prior  act  shall  be  In- 
dicted for  the  violation  of  the  amendatory 
act.  See  sections  1,  6.  No  other  punish- 
ments and  penalties  are  prescribed.  It  will 
be  observed  that  section  5,  In  express  lan- 
Snage.  declares  that  the  punishments  and 
penalties  contemplated  by  the  act  shall  be 
Infiicted  for  najust  and  unreasonable 
charges.  The  charges  fixed  by  the  rail- 
road commissioners  are,  under  the  stat- 
ute, prima  facie  evidence  of  their  reasona- 
bleness. For  the  violation  of  the  law  In 
chargingmore  than  reasonable  Joint  rates, 
as  determined  by  fhw,  punishments  and 
penaitleB  are  alone  provided.  We  conclude 
that,  according  to  the  obvious  construc- 
tion of  the  two  statutes,  read  together, 
the  Joint  rates  are  not  absolute,  but  are 
prima  facie  evidence  only  of  their  reasona- 
bleness and  Justice.  The  construction  of 
the  statutes  we  have  adopted  gives  it 
effect:  that  insisted  upon  by  plaintiff 
would  defeat  it.  We  are  required,  under 
the  familiar  rules  of  the  law,  the  statute 
being  susceptible  of  conflicting  and  doubt- 
ful construction,  to  adopt  that  one  which 
supports  the  statute  In  all  Us  parts,  and 
If  the  statute  in  some  of  Its  provisions  be 
80  indefinite,  uncertain,  or  unintelligible 
as  to  be  Incapable  of  enforcement,  or  be 


▼old  because  ot  conflict  with  the  constlta- 
tlon,  or  for  any  other  reason,  we  must 
sustain  the  statute  In  all  its  parts  which 
are  not  subject  to  such  objections. 

17.  Another  familiar  rale  ot  the  law 
requires  courts  to  uphold  statutes  unless 
they  are  so  plainly  and  palpably  In  conflict 
with  the  constitution  as  to  leave  no  doubt 
or  hesitation  in  the  Judicial  mind  of  their 
invalidity.  Stewart  v.  Supervisors,  SO  Io- 
wa, 9;  Railway  C!o.  v.  Supervisors,  67  Io- 
wa, 199,25  N.AV. Rep.  128:  Qates  v.  Brooks, 
69  Iowa,  510,  6  N.  W.  Rep.  596,  IS  N.  W. 
Rep.  640;  Morrison  v.  Springer,  15  Iowa, 
805.  It  cannot  be  fairly  claimed  that  the 
statutes  In  question  are  plainly  and  with- 
eut  a  doubt  unconstitotional. 

18.  Conned  for  plaintiff  Insist  that  tha 
order  of  thedlstrliet  court,  in  overruling  tha 
motion  to  dissolve  the  injunction,  must 
be  affirmed  on  this  ground:  The  motion 
to  dissolve  admits  the  allegations  of  the 
petition.  It  Is  claimed  one  of  these  allega- 
tions is  "that  Joint  rates,  as  contempiateil 
by  the  statute,  would  so  reduce  plaintiff's 
income  as  to  render  its  business  unremn- 
neratlve. "  It  la  insisted  that,  upon  this 
admission,  it  must  be  held  that  the  stat- 
utes In  question  would  have  the  effect  to 
deprive  plaintiff  of  Its  property.  Without 
Inquiry  whether  the  effect  ot  the  statute 
upon  plaintiff's  business,  as  claimed, 
would  be  ground  of  holding  it  Invalid, 
and  enjoining  Its  enforcement,  we  think 
the  lorn  of  plaintiff's  property  Is  not 
shown  In  plalntiirs  petition.  The  lan- 
guage of  the  petition  upon  which  counsel 
base  the  position  under  consideration  Is 
this :  "That  by  said  actsyour  petitioner  is 
denied  the  right  and  liberty  ot  contracting 
with  reference  to  its  business,  and  there- 
fore Is  Its  property  taken  from  It  without 
consent,  and  it  is  compelled  to  enter  Into 
Involuntary,  uni'eiisonable, and  unprofita- 
ble contracts  with  other  railroad  compa- 
nies, at  the  Instance  of  third  parties,  com- 
pelling the  operation  ot  Its  road  at  a  loss." 
what  Is  averred  here  as  to  the  depriva- 
tion of  property,  and  the  future  opera- 
tions of  the  road  at  a  loss,  are  mere  con- 
clusions as  to  supposed  effects.  It  dues 
not  amount  to  an  allegation  of  facts.  It 
Is  the  mere  statement  of  a  conclusion  that 
the  road  would  be  operated  at  a  loss  be- 
cause plaintiff  would  t>e  compelled  by  the 
statute  to  enter  into  involuntary,  unrea- 
sonable, and  unprofitable  contracts.  The 
allegation  in  question  Is  indeed  a  conclu- 
sion based  upon  another  conclusion  as  to 
the  supposed  operations  of  the  statute. 

19.  It  Is  also  insisted  that,  as  the  dis- 
solving of  an  injunction  Is  a  matter  rest- 
ing largely  in  the  discretion  of  the  court, 
the  refusal  of  the  court  below  will  not  be 
disturbed  unless  It  appears  such  discretion 
has  beeu  abused.  But  this  rule  does  not 
apply  to  cases  Involving  questions  of  law 
arising  upon  the  face  of  the  petition  Itself. 
If  it  appear  upon  the  face  of  the  plead- 
ings that,  as  a  matter  of  law,  the  injunc- 
tion ought  not  to  have  been  granted.  It 
will  be  dissolved.  Surely,  the  operations 
of  a  statute  of  a  state  will  not  be  sus- 
pended by  Injunction  for  confilct  with  the 
constitution,  under  this  doctrine  of  discre- 
tion, when  the  petition  tberefor,  upon  Its 
face,  shows  that  It  Is  constitutional,  or 
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that  It  is  not  clearly  and  wltbont  doabt 
uncoDstttotlonal.  Tbe  lallnre  to  dissolve 
"tbe  Injniiction,  upon  proper  motion,  was 
not  done  In  the  exercise  ot  judicial  discre- 
tion. Tbe  enforcement  and  obedience  to 
tbe  rales  o(  law  are  not  left  to  tbe  discretion 
ot  the  court. 

SO.  Tbe  views  Jnst  expressed,  and  tbe 
roles  upon  which  they  are  based,  dispose 
of  another  position  of  connsel,  namely, 
that  tbe  Injunction  will  not  be  dissolved 
on  motion,  because  tbe  facts  alleKed  in 
tbe  petition  are  not  denied  by  answer, 
and  that  the  relief  sought  will  not  beettect- 
aal  if  the  injunction  be  not  maintained. 
Bat  there  are  no  Isaaes  of  fact  raised  by 
tbis  motion, — they  are  all  ot  law.  Tbe 
Issnea  involve  tbe  validity  of  tbe  statutes 
in  question.  If  they  be  held  valid,  no  facts 
are  alleged  In  the  petition  which  will  de- 
feat them. 

21.  lioch  te  said  In  argument  attacking 
tbe  Justice  and  policy  of  the  statutes. 
Vflth  these  things  we  have  nothing  to  do. 
They  ate  for  the  consideration  ot  the  legis- 
lative department  of  the  government 
alone. 

These  -views  dispose  ot  all  qnestlonB 
arising  In  the  case,  and  lead  us  to  tbe  con- 
clusion that  the  judgment  of  the  district 
court  ought  to  be  reversed. 

RoTBROCK,  J.,  (dtaaaatiog.)  It  appears 
.  to  me  that  the  foregoing  opinion  Is  nn- 
soond  in  its  reasoning,  and  wrong  in  its 
condasions,  upon  two  questions  involved 
In  the  record  in  tbecase.  These  questions 
involve  the  validity  of  certain  provisions 
(onnd  in  chapter  17,  Laws  2!td  Qen.  As- 
Hem.  1  believe  that  parts  of  that  act  are 
plalnljr  Invalid,  and  ought  not  to  be  up- 
held by  this  court;  and  it  is  proper  to  say 
here  that  tbe  question  as  to  the  power 
of  the  legislature  to  authorlEe  the  rail- 
road commissioners  to  establish  and  pro- 
oaulgate  joint  rates  for  the  transporta- 
tion of  trdghtover  connecting  lines  ot  rail- 
roads Is  not  necessary  to  be  determined  In 
this  ease.  The  question  Is,  does  the  said 
act.  by  reason  of  Its  plain  language,  vio- 
late the  constitution  ot  tbe  Tnlted  Btates 
and  ul  this  state,  in  so  far  as  It  compds 
a  common  carrier  to  perform  service  wltb- 
ont compensation,  or  to  surrenrler  its 
property  to  another  carrier,  and  thus  de- 
prive it  of  Its  property  without  due  pro- 
cess of  law?  The  first  question  arises 
upon  the  second  section  of  the  act.  Tt  Is 
therein  provided  that  "car-load  lots  shall 
be  transferred  without  unloading  from 
the  cars  in  which  such  shipinents  were 
arat  made,  unless  such  unloading  In  other 
cars  shall  be  done  wltbont  charge  there- 
for to  tbe  shipper  or  receiver  of  such  car- 
load lots,  and  such  transfer  be  made  with- 
out unreasonable  delay. "  This  provision 
of  tbe  law  is  absolute.  It  seeks  to  com- 
pel  tiie  initial  carrier  to  deliver  its  loaded 
cars  to  tbe  connecting  carrier  without 
any  rule  or  regulation  for  its  return,  and 
w^ithont  its  consent,  or  to  unload  the  con- 
tents of  the  car  into  other  cars  without 
compensation.  It  is  apparent  that  the 
initial  carrier  is  compelled  by  the  act  to 
name  to  the  shipper  a  joint  through  rate 
over  all  the  lines  of  road  which  the  ship- 


per may  designate.  The  law  attempts  to 
compel  the  initial  carrier,  if  tbe  freight 
be  paid  in  advance,  to  account  to  all  other 
carriers  for  their  proportion  of  tbe 
charges,  or.  If  the  freight  be  paid  to  tbe 
last  carrier,  it  becomes  the  agent  or  col- 
lector for  all  tbe  others.  This  enforces  con- 
tractual relations  against  the  will  of  the 
fianles,  and  It  Is  no  answer  to  say  that 
t  Is  not  in  the  nature  of  a  contract,  but 
that  It  is  a  rule  or  regulation  prescribed 
bylaw.  It  partakes  ot  tbe  nature  of  aeon- 
tract,  by  whatever  name  It  maybe  called; 
ahd  the  fact  that  carriers  over  connecting 
lines  do,  by  contract,  make  through  ship- 
ments, is  no  reason  why  they  should  not 
be  allowed  to  make  their  own  contracts, 
at  least  so  far  as  to  protect  themselves  In 
the  collection  ot  their  freight  charges,  and 
in  the  control  of  their  cars.  They  should 
have  this  power,  or  tbe  law  ahonld  pro- 
vide for  such  regulations  as  would  pro- 
tect them  in  their  undoubted  rights. 

Tbe  second  question  is  whether,  by  tbe 
act  under  consideration,  the  Joint  rates 
fixed  by  tbe  commissioners  are  to  be  re- 
garded as  absolute.  Tbe  last  part  ot  sec- 
tion 3  of  the  act  Is  nnintelllgtble.  What 
Is  intended  thereby  cannot  be  determined 
without  the  Interpolation  of  words,  so 
as  to  give  meaning  to  that  which  Is  abso- 
lutely unmeaning.  I  am  not  aware  that 
any  court  has  over,  under  tbe  guise  ot  con- 
struction, entered  upon  the  field  of  legisla- 
tion to  the  extent  required  to  hold  that 
the  act  provides  that  tbe  schedule  ot  rates 
shall  be  prim»  Aic/eevldencetbat  the  same 
are  reasonable  and  Just;  and  tbe  attempt 
to  find  ground  upon  which  to  bold  the  act 
valid,  by  reference  to  tbe  act  of  which  It 
purported  to  be  amendatory^t  seems  to 
melaequally  unwarranted.  Witboutelab- 
orating  these  'questions,  I  conclude  that 
nocourt  onghtto  be  called  upon  to  up- 
hold an  act  like  this,  which  attempts  to 
control  the  most  Important  rights  with- 
out the  semblance  of  an  effort  to  protect 
the  parties  affected  thereby.  In  addition 
to  the  failure  to  make  the  third  section  In- 
ttiUglble,  the  second  section  requires  that, 
If  the  Initial  carrier  does  not  deem  It  pru- 
dent to  deliver  Its  car  to  the  connecting 
line  for  any  reason,  such  as  that  tbe  car 
is  required  to  transact  its  own  buslnees, 
or  that  It  may  have  to  Institute  legal  pro- 
ceedings to  procure  its  return,  the  con- 
Lents  shall  be  unloaded  "in  other  cars" 
without  unreasonable  delay.  It  is  to  be 
supposed  that  this  means  other  cars,  the 
property  of  the  connecting  line.  It  can- 
not discharge  its  obligation  by  unloading 
in  a  warehouse,  if  the  connecting  carrier 
neglects  to  furnish  other  cars.  It  appears 
to  me  that  it  will  be  time  enough  to  au- 
thorise tbe  establishment  of  through  rates 
when  a  law  shall  be  passed  making  pro- 
vision for  the  protection  of  the  rights  ot 
property  which  are  everywhere  and  at  all 
times  regarded  as  sacred,  and  of  which 
the  owner  cannot  be  deprived  even  by  leg- 
islative authority  without  due  process 
ot  law.  In  my  opinion,  the  order  and 
Judgment  of  the  district  court  should  be 
affirmed. 

Robinson,  J.,  concurs  In  tbe  dissent. 
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State  t.  Kavanauoh. 
(/Supreme  Court  of  Iowa.    Oct  10,  1890.) 

Appeal  from  district  court,  Polk  county; 
W.  F,  CONEAD,  Ju'lge. 

Defendant  was  convicted  for  keeping  In- 
toxicating liquors  for  Illegal  Hale,  upon 
an  information  before  a  magistrate,  and 
opon  appeal  to  the  dlstrlrt  court  was 
again  convicted  upon  a  verdict  of  a  Jury. 
He  now  appeals  to  tills  court. 

Bexx.  J.  The  transcript,  upon  which 
the  case  was  submitted  to  us  for  decision, 
contains  nothing  but  the  record  of  the 
court  proceedings  and  the  judgment.  Them 
all  appear  regular  and  without  error.  The 
lodgment  of  the  district  court  is  therefore 
affirmed.  ■ 


BiLUNOsLT  et  al.  r.  Harris  et  a/. 
(SuprwM  Oowrt  of  WiKvntin.   Fab.  94^  1891.) 

ATtAtlHMMWT— FORTHOOinSTtt  BoND— EgTOPPK.. 

1.  In  an  aotloii  on  annndertsking  fftv&a  in  an 
attaclunent  rait  for  dischaiige  of  the  property, 
defendant  and  hit  anreties  are  estopped  to  deny 
the  tegtUarl^  of  the  attachment 

&  In  Buob  nndenakinK  defendanta  promise, 
in  the  nun  of  tl.OOO,  if  the  plaintifts  ■hall  re- 
cover indgment,  to  pay  the  same  oo  demand,  to- 
setber  with  costs  that  may  be  recovered  against 
the  defendants  therein,  notezceeding  $SSO.  Held, 
that  the  limitation  of  9250  applies  only  to  the 
oosta. 

Appeal  from  circuit  court.  Pierce  county. 

iSmltb  &  Yuaoutta,  for  appellants.  A. 
Combueker  and  R.  U.  Stan,  for  respond- 
ents. 

On  the  question  whether,  by  the  execu- 
tion of  an  undertaking  given  in  an  attacti- 
ment  suit  for  discharge  of  the  property 
attached,  defendant  and  his  sureties  are 
estopped  from  controverting  the  validity 
of  the  attachment,  counsel  lor  respondents 
cite  the  following  rases :  Jnman  v.  Strat- 
tan,  4  Bush,  445;  Haselrlga  v.  Donaldson, 
3  Meta.(KT.)  446;  2  Wait,  Pr.l90;  Delaney 
V.  Brett,  1  Abb.  Pr.  (N.  S.)  421,  4  Bob.  (N. 
Y.)712:  Drake,  Attachm.  5  619;  Cruytv. 
Phillips.  16  How.  Pr.l20;  Dunn  v. Crocker, 
22  Ind.  821;  Drake,  Attachm.  (6tb  Ed.)  § 
818,  note  8;  Lumber  Co.  v.  Raymond, 
(Iowa.)  40  N.  W.  Rep.  820;  Coleman  r. 
Bean,  82  How.  Fr.  370,  M^N.Y.M;  affirm- 
ing 14  Abb.  Pr.  88;  Onderdonk  v.  Voorhls, 
2  Rob.  (N.  Y.)  24;  Blldersoe  v.  Adbu.  62 
Barb.  175;  McMillan  v.  Dana,  18  Cal.  389; 
Bacon  v.  Daniels,  116  Mass.  474;  Birdsall  v. 
Wheeler.  (ConnJ  20  Atl.Rep.  607;  Gardner 
T.  Donnelly.  (Cal.)  24  Pac.  Rep.  107S;  1 
Amer.&  Eng.  Enc.  Law, 924,  and  cases  cit- 
ed: Dames  V.  Webster,  16  Mo.  258 ;  Wrlglit 
v.Keye8,103  Pa.8t.667:  Ferguson  v.  Glide- 
well,  (Ark.)  2  S.  W.  Rep.  711 ;  Haggart  v. 
Morgan.  5  N.  Y.  422 ;  Payne  v.  Snell.  8  Mo. 
409;  Paddock  v.  Matthews.S  Mich.  18;  Ken- 
nedy  ▼.  Morrison,  81  Tex.  2U7;  Endress  v. 
Ent,  18  Kan.  S36;  People  v.  Cameron.  2 
Gilman,  468;  Bunneraan  v.  Wagner,  (Or.) 
18  Pac.  Rep.  848;  Mills  Co.  v.  Stewart,  188 
Mass.  462;  Kelly  v.  McCormick.  2»  N.  Y. 
SU2;  Cunningham  v.  Jacobs,  (Ind.)  22  N. 
E.  Rep.  837;  Fox  v.  Mackensie,  (N.  D.)  47 
N.  W.Rep.  386;  Carpenter  v.  Turrell,  100 
Mass.  450;  Hill  v.  Harding,  93  Dl.SO;  Love 
V.  Rockwell,  1  Wis.  382. 


CoLB,  C.  J.  This  is  an  action  broogbt 
on  an  undertaking  given  under  section 
2742,  Rev.  St.,  in  an  attachment  suit.  The 
undertaking  recites  that  it  was  given  in 
order  that  the  attached  property  mijcbt 
be  released  from  the  attachment,  and  be 
delivered  to  the  defendant  in  the  attach- 
ment, who  desires  to  retain  It.  This  was 
the  object  and  purpose  of  executing  the 
undertaking.  It  is  not  denied  but  that 
the  property  was  discharged  from  the  at- 
tachment on  the  delivery  of  the  undertak- 
ing to  the  slierin,<'Who  then  delivered  tbe 
attached  property,  held  by  bim  under  tils 
writ,  to  Go^n,  the  defendant  in  the  at>- 
taehment.  The  dtfendants,  In  their  an- 
swer, admitted  the  issuing  of  tbe  writ  of 
attachment,  as  in  the  complaint  alleged, 
and  also  admitted  the  giving  of  the  un- 
dertaking on  which  the  action  is  brought, 
but,  in  avoidance  of  their  obligation, 
aver  that  Goggin  was  a  resident  of  this 
state,  to  the  knowledge  of  the  plaintifBs, 
and  that  the  writ  of  attachment  was  is- 
sued in  an  action  ex  delicto,  and  not  In  an 
action  founded  on  contract.  TheaflSda- 
vlt  for  tbe  attachment  Is  also  made  a  part 
of  the  answer.  In  that,  one  of  the  plain - 
tilts  states  that  Goggin  was  indebted  to 
his  firm  in  a  specified  sum,  and  that  the 
same  was  due  on  an  implied  contract. 
The  trial  court  gave  judgment  on  the 
pleadings  for  tbe  amount  claimed  in  tbe 
complaint.  TJiere  is  no  bill  of  exceptions, 
and  It  does  not  appear  that  any  evidence 
was  introduced  by  either  party  on  tbe 
trial.  The  couns^  on  both  sides  have 
argued  the  case  on  tbe  aasnmptlon  tbat  It 
appeared  that  Goggin,  In  tbe  attachment 
suit,  was  charged  with  having  converted 
to  bis  use  certain  property  belonging  to 
the  plaintiffs.  No  such  fact,  however,  is 
shown  by  tbe  record,  but,  it  It  were  true, 
the  plaintiffs  might  waive  the  tort  and 
sue  fo  assumpsit  for  the  value  aof  the 
property.  It  has  often  been  decided  by 
this  court  that  where  money  is  held  and 
converted,  or  property  has  been  wrong^ful- 
ly  appropriated  and  sold,  an  action  for 
money  had  and  received  will  lie  by  the 
owner  to  recover  it.  Assurance  0>.  v. 
Towle.  65  Wis.  248,  26  N.  W.  Rep.  104. 
True,  the  attachment  law  is  generally  sup- 
posed to  rder  to  claims  founded  upon 
contract,  expressed  or  implied,  but  it  has 
not  been  directly  decided  that  it  does- not 
also  apply  to  a  claim  on  which  an  implied 
assumpsit  will  lie.  It  may  be  that  the 
reasoning  of  Judge  Smith,  in  Elliott  v. 
Jackson,  8  Wis.  649.  is  opposed  to  that 
view,  but  the  point  was  not  involved  In 
the  case.  In  Bank  v.  Fonda,  65  Mich.  683, 
82  N.  W.Rep. 664,  theconrt  held  tbatasult 
in  attachmen  t  lies  upon  the  implied  assump- 
sit arising  out  of  the  embesslement  by  a 
clerk  of  tbe  money  of  bis  employer;  that 
the  case  came  within  the  language  uf  the 
attachment  law  of  that  state.  Tbe  at- 
tachment law  ol  Michrigan  is  likeonr  own, 
and  requires  the  affidavit  to  set  forth 
that  the  indebtedness  sued  on  is  due  upon 
contract,  express  or  implied,  or  upon 
judgment.  iSee,  also.  Assurance  Co.  v. 
Towle,  supra.  In  Whereatt  v.  Ellis,  68 
Wis.  625. 17  N.  W.  Sep.  801,  the  complaint 
alleged  that  tbe  defendant  had  converted 
a  portion  of  the  crops  to   his   own  use. 
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bnt  It  was  held  that  these  words  did  not 
Decessaiily  Bhow  that  the  canra  ol  action 
was  in  tort;  bat  it  is  not  essential  in 
this  case  to  decide  whether  a  party  may 
waive  the  tort  and  sue  by  attachment  for 
money  octoally  held  and  wronsfnlly  ap- 
propriated by  another.  It  will  be  time  to 
consider  that  question  when  fairly  pre* 
Knted  on  the  record.  It  may  be  that  the 
complaint  in  the  attachment  salt  alleged 
that  Opsgln  had  wrongfully  conrerted  to 
his  use  the  property  of  the  plaintiffs,  and 
was  guilty  of  a  tort;  but,  as  that  com- 
plaint is  not  before  na,  we  need  not  fur- 
ther dwell  on  what  it  Is  assumed  to  con- 
tain. But,  where  an  attachment  has  in 
(act  lieen  issued,  though  Irregular,  and  a 
party  has  gtven  an  undertaking  for  the 
ralne  of  the  property  seised  on  the  writ  of 
attachment,  and  such  property  has  tbere- 
opon  been  delivered  up  to  the  defendant, 
the  party  executing  the  undertalcing  la, 
on  the  most  obvions  principles  of  Taw, 
precluded  from  disputing  the  regularity 
o(  the  a!:tachraent  or  the  validity  of  the 
seisure.  This  is  tlie  position  of  plaintiffs' 
counsel,  that,  by  the  execritlon  of  the  on* 
dertalting  in  question,  the  defendants  are 
estopped  from  controverting  the  regulari- 
ty of  the  attachment,  and  are  absolutely 
liable  on  the  obligation,  whether  the  at- 
tachment was  wrongfully  or  rightfully 
sued  out.  This  position  seems  to  be 
founded  upon  sound  reason  and  good 
sense,  and  it  is  amply  fortified  by  the 
numerous  decisions  to  which  counsel  re> 
fer.  As  these  cases  are  cited  in  their  brief, 
it  is  not  nKessary  to  give  them  in  the 
opinion.  The  dedsiou  in  Love  v.  Kock> 
well,  1  Wis.  il81,  (top  paging.)  goes  upon 
the  ground  of  estoppel,  and  there  is  cer- 
tainly nothing  in  Bhevlin  v.  Whelen,  41 
Wis  91.  in  conflict  with  this  view.  There 
the  bond  was  given,  and  in  a  proceeding 
to  enforce  a  lien  upon  logs  where  the  stat- 
ute gave  no  such  lien.  It  was  held  that, 
as  the  attachment  was  void,  the  nnder* 
taking  which  was  given  to  release  the 
property  from  the  attachment,  and  re- 
store it  to  the  owners,  was  also  void. 
There  Is  a  distinction  between  that  case 
aad  the  present  one.  As  the  court  says, 
in  Coleman  v.  Bean,  82  Uow.  Pr.  881: 
'There  Is  a  plain  distinction  between  the 
present  case  and  one  where  an  undertak- 
ing is  given  to  procure  the  discbarge  of  an 
attachment  which  is  void  tor  want  of  ]n- 
risciiction  of  the  subject-matter.  In  the 
latter  case,  the  whole  proceeding  being  a 
anility,  the  undertaking  is  of  no  effect 
whatever,  and  the  sureties,  when  sued  on 
it,  may  defend  on  that  ground. "  In  Shev- 
lln  V.  whelen,  as  the  statute  gave  no  lien, 
the  owners  of  the  logs  who  gave  the  un- 
dertaking were  held  not  estopped  by  the 
execution  of  the  instrument  to  obtain 
possession  of  the  property,  where  no  au- 
thority existed  In  law  for  taking  it  from 
them.  Bnt,  iu  the  caift  before  us,  the 
property  had  t>een  taken  by  the  sheriff  un- 
der the  attachment,  and  the  defendants 
voluntarily  gave  the  undertaking  sued 
npon.  in  order  that  the  attachment  might 
be  dlsharg;ed,  and  the  property  restored 
to  Ooggln.  In  the  language  of  Wbitoh, 
C.  J.,  in  Love  v.  Bockwell,  1  Wis.  381,  un- 
der sncb    circumstances,   "it   would   be 


gross  injustice  to  allow  the  defendants  to 
avail  themselves  of  the  defense  set  up  in 
their  answer. "  They  are  clearly  estopped 
from  doing  so,  whether  the  attachment 
was  valid  or  not. 

In  the  undertaking  the  defendants, 
jointly  and  severally,  promise  and  agrees 
in  the  sum  of  f  1,000,  if  the  plaintiffs  in  ths 
attachment  suit  shall  recover  judgment  in 
the  action,  to  pay  the  same  on  demand, 
together  with  costs  that  may  be  recov- 
ered against  the  defendants  therein,  not 
exceeding  9250,  with  interest.  It  is  con- 
tended that  the  liability  of  the  defendants 
is  limited  to  the  sum  of  f250,  and  Interest. 
We  think  this  is  an  erroneous  view  of  the 
undertaking.  The  limitation  only  applies 
to  the  costs,  and  does  not  qualify  the 
undertaking  to  pay  f  1,000.  Of  course,  tlie 
91,000  is  the  extent  of  the  defendants' lia- 
bility, bnt  the  judgment  and  costs  do  not 
exceed  that  amount.  We  see  no  error  in 
the  record  which  shocdd  reverse,  and'thc 
judgment  o(  the  circuit  court  is  affirmed. 


MOltOAN  V.  LooMis  «t  «l. 
{Suprtme  Court  of  TTteoonHn.    Feb.  8, 18BL) 

EqUITT— RB80IB8IOK  OV  COSTBAOTS. 

Plsintifl,  a  widow  69  yeiuv  of  age,  and 
■0  crippled  as  to  be  hardly  able  to  walk,  conveyed 
land  to  her  nephew,  L.,  and  as  part  of  the  same 
traniaotlon  the  latter  eseonted  an  instrument 

gurporting  to  lease  the  land  to  plalntLS,  ■'her 
eira,  ezecutors,  administrators,  and  assigns" 
during  her  natural  life,  wherein  plaintiff  agreed 
to  be  of  no  expense  to  L.  while  absent  from  his 
family,  and  to  ttemand  only  the  necessaries  of 
life.  It  was  provided  that  iu  case  L.  should  die 
before  plaintiff  the  latter  should  not  be  l)oimd  to 
live  with  his  heirs,  bnt  ^ould  have  the  same  con- 
trol over  the  premises  as  if  L.  wn«  living.  It, 
went  into  immediate  possession  and  exclusive 
control,  and  so  remained  until  his  deatli,  wlien 
his  legal  representatives  took  control  and  pos- 
session. 2e{<2,  that  the  transaction  was  a  convey- 
ance on  oondttion  that  L.,  his  heirs  or  assigns, 
should  snpport  plaintiff  during  her  life;  and, 
where  Xt.  's  heirs  had  neglectea  and  refused  to 
^ovide  plaintiff  with  neoessaries,  a  court  Ot 
equity  would  annul  the  conveyance  and  agree. 
ment,  and  do  equity  between  the  parties  as  to 
rents  and  improvements. 

Appeal  from  circuit  court.  Fond  dn  Lae 
county. 

l>ecember  31, 1882,  the  plaintiff,  being  a 
widow,  69  years  of  age,  and  the  owner  of 
40  acres  of  land  described,  executed  and 
delivered  to  her  nephew,  George  R.  Loo- 
mis,  a  warranty  deed  of  the  same,  duly 
witnessed  and  acknowledged.  On  the 
same  day,  and  as  a  part  of  the  same 
transaction,  Loomis  and  wife  and  the 
plaintift  exscnted  an  agreement  whereby 
Loomis  and  wife  leased  said  premises  to 
the  plaintiff  for  and  during  the  term  ol 
her  natural  life,  and  the  plaintiff  therein 
agreed  to  be  of  no  expense  to  said  Loomis 
while  absent  from  the  family,  and  to  de> 
mand  only  the  necessaries  of  life,  sucb  as 
good,  wholesome  food,  suitable  clothing, 
washing,  ironing,  good  care  in  sickness 
and  in  health  and  until  death,  and,  after 
death,  a  Christian  burial.  Aud  Loomis 
and  wife  therein  agreed  to  erect  upon  ths 
graveof  the  plaintiff  a  suitable  tombstone. 
That,  In  case  Qeorge  R.  Loomis  should  die 
before  the  plaintiff,  then  she  was  not 
bound  to  reside  with  his  heirs,  but  should 
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have  tbe  qame  control  over  the  premises 
as  though  both  parties  were  liTing.  May 
18, 1889,  George  K.  Luomia  and  wife  both 
died.  AaguBt  28,  1889,  the  plaintiH  com- 
menced this  action  against  the  defendants 
as  tlie  legal  representatives  of  George  B. 
Loomis  and  wife,  for  the  purpose  of  re- 
scinding said  deed  and  annulling  all  the 
rights  and  interests  of  George  B.  Loomis 
and  wife  and  the  defendants  in  and  to  said 
lands,  and  for  such  other  and  further  relief 
asmight  be  jast  and  equitablein  tbe  prem- 
ises, and  costs.  The  answer  consisted  of 
denials,  and,  in  effect,  alleged  that  tbe  de- 
fendants were  willing  and  ready  to  com- 
ply with  the  terms  of  said  lease  so  far  us 
they  were  under  obligations  to  do  so; 
that  said  lands,  at  tbe  time  of  said  con- 
veyance, were  not  worth  to  exceed  fSOO; 
'  that  George  R.  Loomis  had  improved  the 
same  to  the  extent  of  f500.  Upon  tbe 
trial  of  the  issues  so  made  tbe  court  de- 
cide that  said  deed  should  be  canceled 
and  set  aside,  but  upon  the  condition 
that  tbe  plaintiff  should  pay  to  tbe  heirs 
of  George  R.  Loomis  the  costs  or  expenses 
of  maintaining  the  plaintiff  during  tbe 
time  she  bad  lived  with  George  R.  Loo- 
mis, less  the  rents  and  profits  of  the  prem- 
taes  received  by  him,  and  should  also  pay 
for  such  permanent  improvements,  it  any, 
as  had  been  placed  upon  the  premises  by 
said  George  R.  Loomis;  that  the  defend- 
ants should  file  their  claim  for  such  suras, 
or, In  case  of  failure, such  Judgment  should 
be  absolute.  Thereupon  the  defendantn 
filed  a  claim  tor  board,  clothing,  washing, 
and  Ironing, — 381  weeks,  at  $4  a  weelc, 
amounting  to  fl,624,— and  also  other 
charges  to  the  amount  of  $247.76,  and  al- 
leged that  the  rental  value  of  said  lands 
was  9S0  per  year,  and  claimed  that  the 
plaintiff  was  indebted  to  tbe  defendants 
in  the  sum  of  91,871 .76  over  and  above  all 
legal  set-offs.  Tbe  plaintiff  took  issue  on 
such  claims,  qnd  also  set  up  a  counter- 
claim thereto  of  9227.74.  At  the  close  of 
tbe  trial  ot  the  issue  so  formed,  the  court 
found,  in  addition  to  the  facts  above 
stated,  that  the  plaintiff  made  her  home 
with  the  family  of  George  R.  Loomis  and 
wife  from  the  date  ot  the  deed  to  May  10, 
1889,  and  during  the  same  time,  except 
when  absent,  received  her  board  and  nec- 
essary care  and  attention  from  said 
George  B.  Loomis,  and  some  clothing,  the 
balance  of  which  she  furnlsbed  herself; 
that  George  B.  Loomis  went  into  the  pos- 
session of  said  premises  at  the  date  of  the 
deed,  and  remained  therein  up  to  the  time 
of  his  death,  and  had  the  exclusive  use 
and  control  of  the  same;  that  the  defend- 
ant Edwin  P.  Loomis  bad  been  In  tbe  pos- 
session of  said  premises  from  May  18, 
1889,  to  December  22,  1889,  and  had  re- 
ceived all  the  crops  raised  or  grown  upon 
said  premises  and  all  the  income  thereof, 
and  had  neglected  or  refused  to  pay  or  de- 
liver to  the  plaintiff  tbe  rents  or  profits  of 
said  premises  for  said  time;  that  the 
plaintiff  has  resided  in  another  county 
ever  since  tbe  death  of  George  R.  Loomis 
and  wife;  that  the  defendants,  and  each 
of  them,  bad  neglected  and  refused  to  fnr- 
nish  the  plaintiff  with  a  home,  care,  and 
attention  and  suitable  clothing  since  the 
death  ot  George  R.  Loomis,  or  to  furnish 


her  with  any  means  for  the  payment   of 
the  same,  and  had  neglected  and  refused 
to    perform    any    of    the  covenants  and 
agreements  to  be  performed  by  said  George 
B.  Loomis  as  stipulated  In  said  written 
agreement;  that  George  R.  Loomis  had 
made  permanent  improvements  upon  said 
premises  of  the  value  of  fl50,  and   had 
paid  out  for  medical  treatment  for    the 
plaintiff  933,  and  for  taxes  on  the  premises 
987.36,  and  for  12  weeks' board  91^;  that 
the  plaintiff  was  .absent  from  the  home  of 
George  R.  Loomis,  during  the  time  men- 
tioned, 1  year  and  6  mouths,  during  which 
time  she  was  of  no  expense  to  said  George 
B.  Loomis;  that  the  plaintiff  lived  with 
George  R.  Loomis,  during  the  time  men- 
tioned, 4  years,  10  months,  and  18  days, 
during  which  time  he  furnished  her  with  her 
board,  necessary  care,  and  some  clothing; 
that  the  plaintiff's  board,  care,  medicine, 
and  clothing  during  said  time  were  ot  the 
value  of  92.75  per  week,  or  9689.06;  that 
the  damage  to  tbe  premises  on  account  of 
tbe  timber  cut  and  carried  off  by  George 
R.  Loomis  was  9o0;  that  the  use  of  said 
premises  during  the  time  George  B.  Loo- 
mis woi^ed  tbe  same  was  of  the  value  of 
950  per  year,  amounting  to  9350;    that 
there  was  doe  the  defendants  from  the 
plaintiff  on  such  accounting  the  sum  of 
9521.81.    And  as  conclusions  of  law  the 
court,  in  effect,  found   that  the  defendants 
were  entitled  to  judgment  tor  said  last 
sum,  as  the  balance  due  on  such  account- 
ing; that  the  plaintiff  was  entitled  to  a 
Indgment  setting  aside  and  canceling  the 
deed   upon  the  payment  of  tbe  sum  last 
named  for  tbe  use  and  benefit  of  the  de- 
fendants within  90  dnys  after  the  entry  ot 
tbe  judgment,  but,  in  case  of  refusal  or 
failure   to   pay  said    amount,  said   deed 
should  not  be  canceled,  and   the  plaintiff's 
action  should  be  dismissed;  that  neither 
of  tbe  parties  were  entitled  to  costs,  except 
the  defendants  were  required  to  pay  the 
clerk's  fees.    From  tbe  Judgment  entered 
thereon   accordingly  the  plaintiff  brings 
this  appeal. 

B.  E.  Van  /iTeiiren,  tor  appellant.  Duffy  & 
McCrory  and  W.  D.  Coaklln,  tor  respond- 
ents. 

Cassodat,  J.,  (after  stating  tbe  fkcts  as 
above.)  The  deed  from  the  plaintiff  to 
George  B.  Loomis  and  the  agreement  bttck 
were  parts  of  one  transaction,  executed 
at  tbe  same  time,  and  must  therefore  be 
construed  together,  as  constituting  one 
paper  in  law,  for- the  purpose  of  determin- 
ing the  character  of  the  transaction  and 
the  Intention  of  the  parties.  Boggle  v. 
Bogle,  41  Wis.  209.  Being  one  paper  in 
law,  they  must  either  stand  or  tall  to- 
gether in  law.  Newbegin  v.  Langley,  63 
Amer.  Dec.  612.  The  deed  recites  a  consid- 
eration ot  9200,  but  it  is  conceded,  and  tbe 
court  in  effect  finds,  that  there  was  no 
consideration  therefor  except  the  agree- 
ment back.  That  instrument  is  a  slngfu- 
lar  document,  and  not  at  all  suited  to  the 
manifest  purpose  tor  which  it  was  drawn. 
Tbe  plaintiff  was  at  tbe  time  ot  Its  execu- 
tion a  widow,  59  years  of  age,  and  so  crip- 
pled by  disease  that  she  bad  but  very  lit- 
tle use  ot  her  legs,  and  could  only  walk  a 
little  by  means  ot  crutches,  and  Is  now 
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nearly  70;  and  yet  the  Instrainent  pur- 
ports to  lease  tbe  premises  to  her,  "her 
heirs,  ezecators.  administrators,  and  as- 
signs, •  •  •  tor  and  duriug  the  term  ol 
her  natural  life."  Since  she  could  have 
no  belrs,  executors,  or  administrators 
dnrini;  her  lite,  and  hence  durine  tbe  con- 
tlnnance  of  the  lease,  it  is  very  manifest 
that  tbe  parties  did  not  comprehend  tbe 
natare  of  theinstmmeut  they  were  execut- 
ing. Not  wlthstandinff  tbe  lease  to  the 
plaintiff,  the  court  finds,  in  effect,  that  up- 
on the  execution  of  tbe  papers  George  R. 
Luomis  went  into  tbe  Immediate  posses- 
Bion  of  the  premises,  and  remained  in 
Bocb  poBseesioii  up  to  tbe  time  of  his 
death,  and  during  that  time  bad  the  ex- 
duslve  use  and  control  of  the  same;  and 
that  the  defendants,  as  his  legal  repre- 
sentatives, bare  ever  since  bad  Buch  pos- 
eession,  use,  and  control,  as  mentioned  in 
the  foregoing  statement.  Manifestly  none 
of  the  partiesever  understood  that  theold 
lady  was  to  run  and  manage  the  farm  as 
lessee  of  George  R.  Loorais,  or  to  be  in 
any  way  accountable  as  such  lessee.  This 
is  apparent  from  tbe  practical  construc- 
tion which  tbe  parties  thus  put  upon  tbe 
transaction.  To  construe  the  papers  as 
so  intending,  would  convict  George  R. 
Tx>omis  of  the  deliberate  purpose  of  de- 
frauding the  old  lady  out  of  her  farm. 
Tbe  Instrument  is  burdened  with  unneces- 
sary agreements  on  the  part  of  the  plain- 
tiff. Bbe  expressly  agreed  therein  to  be  of 
uo  expense  to  Loomis  while  absent  from 
tbe  family;  "to  demand  •  •  •  only  the 
necessaries  of  life,  such  as  good,  whole- 
some food,  suitable  clothing,  waahlng, 
ironing,  done  at  proper  times,  good  care 
In  Bickness  and  in  health  and  until  death, 
*  *  *  and,  after  death,  a  Christian  buri- 
al;" while  Loomis  and  wife  therein  only 
expressly  agree  to  erect  upon  tbe  plain- 
tiff's grave  "a  suitable  tombstone, "  and 
do  not  expressly  agree  to  furnish  the  plain- 
tiff With  such  necessaries  during  her  life; 
and  yet,  by  necessary  implication  from  the 
negatives  so  imposed  upon  the  plaintiff, 
they  do  in  effect  agree  to  tarnlBb  such  nec- 
essaries during  such  period,  and,  after 
death,  give  such  Christian  burial.  Such 
implied  agreements  art*  also  strengthened 
Iv  the  provision  therein  to  the  effect  that 
In  case  Loomis  and  wife  should  die  before 
the  plaintiff,  then  she  was  not  to  be  bound 
to  reside  with  their  heirs,  but  should  have 
the  same  control  over  the  premises  as 
tboDgh  both  parties  were  living.  By  the 
two  instruments,  taken  together,  the 
plaintiff  In  effect  conveyed  tbe  premises  to 
George  R.  Loomis,  his  belrs  and  assigns 
forever,  on  condition  that  be  or  they 
would  during  ber  natural  life  (except 
when  she  should  be  voluntarily  absent) 
furnish  her  with  the  necessaries  of  life, 
such  am  good,  wholesome  food,  suitable 
clothing,  washing,  ironing,  done  at  prop- 
er times,  good  care  In  sickness  and  in 
health  and  until  death,  and,  upon  her 
death,  a  Christian  burial,  and  then  erect  a 
suitable  tombstone  upon  her  grave. 
That  such  was  the  Intent  of  the  parties  is 
plain  from  tbe  parol  testimony,  which  Is 
admissible  In  evidence  in  such  cases.  The 
trial  court  found  that  there  had  been  a 
breach  of  such  conditions  by  the  defend- 


ants' neglecting  and  refusing  to  furnish 
such  necessaries;  and  to  thatflndlng  there 
Is  no  exception.  Besides,  It  seems  to  be 
supported  by  the  testimony.  This  court 
has  by  a  long  line  of  adjudications  settled 
the  rule  that  for  such  breach  of  conditions 
a  court  of  equity  will,  upoq  proper  plead- 
ings, set  aside  such  conveyance  and  agree- 
ment, and  do  equity  between  the  parties, 
especially  In  favor  of  an  aged  woman  In 
the  condition  of  tbe  plaintiff  at  the  time  of 
the  execution  of  the  papers  in  question. 
Bogle  V.  Bogle,  41  Wis.  209;  Bresnaban  v, 
Bresnahan,  46  Wis.  885, 1  N.  W.  Kep.  39; 
Blake  v.  Blake,  56  Wis.  392, 14  N.  W.  Rep. 
173;  De  Long  v.  Be  Long,  66  Wis.  514.14 
N.  W.  Rep.  591 ;  Divan  v.  Loomis,  68  Wis. ' 
150,  31  N.  W.  Rep.  760;  Stoel  v.  Flanders, 
68  Wis.  256,  82  N.  W,  Rep.  114;  Hartsteln 
V.  Hartsteln,  74  Wis.  1,  41  N.  W.  Rep.  721; 
Dickson  V.  Field,  46  N.  W.  Rep.  668,  77  Wis. 
439.  See,  also,  Martin  v.  Martin,  (Kan.) 
24  Fac.  Rep.  418.  The  principles  upon 
which  tbe  rnle  is  based  are  exh&nstlvely  ' 
considered  In  the  cases  cited,  and  need 
no  repetition.  It  is  enough  to  say  that 
they  go  upon  the  theory  that  proper- 
ty thus  conveyed  shall  remain  intact  for 
the  security  of  thecondltionsthus  annexed 
to  tbe  grant.  Tbe  decision  of  tbe  trial 
court,  however,  seems  to  have  been  based 
upon  the  theory  that  the  property  thus 
conveyed  should  be  held,  and  the  same  or 
Its  equivalent  should  from  time  to  time, 
as  circumstances  required,  be  expended, 
for  the  support,  maintenance,  etc.,  of  tbe 
grantor,  with  the  right  to  permanently 
retain  all  not  so  expended;  but  that  in 
case  such  grantee  at  any  time  found  it  for 
his  advantage,  interest,  or  convenience 
not  to  further  execute  such  trust,  then  he 
should  be  at  liberty  to  refuse  further  per- 
formance, and  reclaim  all  be-  had  ex- 
pended, less  rents  and  profits  actually  re- 
ceived. This  would  not  only  be  unjust  to 
confiding  age,  but  contrary  to  tbe  rule 
thus  establlsbed  by  thib  court.  We  are 
Inclined  to  think,  however,  that  It  Is  no 
violation  of  that  rule  to  allow  the  defend- 
ants for  the  9150  expended  in  making  per- 
manent improvements  on  the  land,  less 
the  f  50  damage  to  the  premises  by  reason 
of  timber  cut  and  removed  therefrom. 
Blake  r.  Blake,  supra;  De  Long  v.  De 
Long,  supra.  The  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  Is  remand- 
ed, with  direction  to  enter  Judgment  set- 
ting aside  said  deed  and  agreement,  and 
adjudging  title  to  the  land  in  the  plaintiff, 
subject  to  tbe  payment,  at  her  death,  or 
sooner,  at  her  option,  of  the  sum  of  f  100. 


G11.MAN  et  ah  y.  Sbeboyoan  Ck>uNTY  6t  ah 

(SviprerM  Court  of  Wisconsin.    Feb.  8,  1801.) 
Bbbonbous  Taxation— Rbmbdibs—Fuitibs—Pro- 

OBDDRE. 

1.  la  an  action  to  set  aside  a  tax  assessment 
in  the  names  of  other  persons  00  lands  alleged  to 
belong  to  plaintiffs,  and  on  which  they  hare  al- 
ready paid  taxes,  and  the  proceedings  to  enforce 
such  assessment,  as  clouds  on  plaintiffs'  title,  a 
refusal  to  make  such  other  persons,  who  claim  to 
own  the  land,  and  between  whom  and  plaintiff' 
an  action  to  determine  title  is  pending,  parties- 
defendant,  is  proper,  as  they  are  not  necessary 
parties  to  a  determination  of  the  questions  in- 
volved, and  have  no  interest  in  the  controversy 
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idrene  to  plalotlfli,  within  the  meaning  of  Ker. 
Bt.  Wis.  i  2603,  allowing  such  persons  to  be  made 
defendants. 

2.  Ab  it  appears  that  defendants  are  seekiaf; 
to  enforce  a  double  assessment  oa  the  lands,  their 
motion  to  stay  proceedings  until  the  deter;nlna- 
tion  of  the  action  to  determine  title  is  properly 
denied. 

Appeal  from   circuit  coart,  Sheboygan 
county :  N.  S.  Gitjbon.  Judge. 

The  complaint  alleges.  In  effect,  that  the 
plalntitfs  are  tenants  in  common  and 
owners  In  fee-aim  pie  of  tbb  lands  described 
therein ;  that  the  first  tour  parties  named 
are  the  helrg  at  law  of  W.  W.  Oilman,  de- 
ceased, and,  as  such  heirs,  are  the  owners 
in  fee-simple  of  onerthlrdof  the  said  land; 
that  the  plaintiff  rallwtiy  company  Is 
owner  In  fee-simple  of  the  other  two-thirdi 
nl  said  land ;  that  for  the  purposes  of  tax- 
ation for  the  yeani  1886, 1887,  and  1888,  the 
aasessors  of  the  city  of  Sheboygan,  in  said 
county,  assessed  all  the  Interests  of  the 
llrst  four  plolntlBB  to  their  Intestate,  W. 
W.  Oilman,  and  that  the  taxes  tor  said 
several  yrars  were  properly  carried  out  in 
the  tax-rolls,  and  were  fully  paid  by  the 
Intestate,  bis  agents  or  the  said  plaintiffs; 
that  said  assessors,  for  the  same  years, 
wrongfully  entered,  as  tor  assessment  or 
taxation,  on  said  assessment  rolls,  a  piece 
of  land,  describing  It  as  being  embraced 
witbin  the  description  of  the  former  tract 
so  owned  by  tbe  plalntlBs  as  such  tenants 
In  common,  and  that  the  same  was  wrong- 
fully assessed  to  one  Oeorge  Orofa  as  owner ; 
that  the  same  was  so  wrongfully  carried 
into  tbe  tax-rolls  for  said  years,  and 
placed  In  the  bands  ot  the  treasurer  for 
collection,  and  returned  by  bim  as  un- 
paid, and  were  thereupon  advertised  for 
tax-sale,  and  sold  at  tax-sales  tor  said, 
years,  respectively,  to  the  defendant  Det- 
ling,  who  is  not  otherwise  Interested  than 
an  such  purchaser;  that  all  ot  such  pro- 
ceedings were  wholly  without  the  knowl- 
edge of  the  pldXntilfs.  Said  complaint 
contained  other  suitable  allegations,  and 
prayed,  in  effect,  that  said  assessments  to 
said  Groh,  and  the  tax-sales  so  made 
thereon,  be  declared  void,  and  that  the 
tax  certificates  issued  thereon  be  respect- 
ively declared  void,  and  adjudged  to  be 
delivered  up  for  cancellation,  and  can- 
celled; that  said  county  and  its  clerk  be 
perpetually  enjoined  from  Issuing  tax- 
deeds  on  any  of  said  tax  certificates,  and 
for  a  temporary  injunction  against  the 
same,  and  for  costs.  The  defendants  an- 
swered, and  in  effect  conceded  said  double 
assessment.  Thereupon  the  defendants 
moved  tbe  court,  upon  afildavits  and  cer- 
tain other  pleadings  in  another  action  re- 
ferred to,  for  an  order  directing  that 
George  M.  Oroh  and  others,  claiming  to 
be  the  owners  of  said  premises,  be  made 
defendants  in  this  action,  on  the  ground 
that  they  disputed  tbe  plaintiffs'  title; 
and  upon  hearing  said  motion  It  was  or- 
dered by  the  court.  May  27, 1890,  that  the 
same  be  and  was  thereby  denied,  ^rltb 
910  costs,  to  be  paid  by  the  defendants  to 
the  plaintiffs.  At  the  same  time  tbe  de- 
fendants moved  said  court,  upon  affida- 
vits, for  a  stay  of  proceedings  in  this  ac- 
tion until  a  certain  action  of  ejectment 
brought  by  these  plain  tiffs  against  George 


M.  Oroh  and  others  had  determined  wbo 
Is  the  rightful  owner  of  the  lands  described 
in  said  tax  certificates,  and,  after  bearing 
counsel  for  the  respective  parties,  it  was 
ordered  by  tbe  court  on  May  27, 1800,  that 
said  motion  be,  and  the  same  was,  there- 
by denied.  From  each  and  both  of  said 
orders  tbe  defendant  county  brings  tbls 
appeal. 

Himoo  Gillea,  for  appellant.  Seamtta  4t 
WtUi&ma,  for  respondents. 

Cabsoday,  J.,  {after  statin/r  the  facts  aa 
above.)  It  Is,  In  effect,  alleged  In  the 
complaint,  and  conceded,  that  tbe  lands 
described  were  assessed  and  taxed  to  the 
plaintiffs  as  the  owners  thereof,  in  each  of 
the  years  1886, 1887,  find  1888.  and  that 
tbey  fully  paid  the  taxes  thereon  for  each 
of  those  years.  It  is  therein  alleged.  In 
effect,  and  conceded,  that  a  portion  of  tbe 
same  laud,  by  a  differently  worded  de- 
scription, was  assessed  and  taxed  to  Qrul| 
as  the  owner  thereof,  for  the  same  years, 
and  for  the  same  purposes,  and  by  the 
same  municipality ;  and  that  the  defend- 
ants were  engaged  in  forcing  the  collection 
thereof  against  the  same  land.  This  ac- 
tion is  to  set  aside  such  last-named  as- 
sessment, and  the  proceedings  thereon,  as 
clouds  upon  tbe  title  of  the  plaintiffs. 
The  contf-ntlon  Is  that  Groh  and  certain 
members  of  his  family  claim  to  be  the 
owners  ot  such  land,  and  hence  should  be 
made  parties  defendant.  Assuming  that 
the  Grohs  claim  to  be  such  owners,  yet, 
from  the  very  nature-  ot  the  case,  their 
presence  as  defendants  cannot  be  sought 
to  confirm  and  establish  such  assessment 
and  tax  proceedings,  since  that  would 
only  burden  and  tend  to  cut  off  whatever 
title  they  might  have  in  the  premises.  In 
other  words,  whatever  Interest  the  Grohs 
may  have  in  the  controvei-sy  is  adverse  to 
the  enforcement  of  said  tax  pruceedings, 
and  hence  adverse  to  the  claim  of  the  de- 
fendants. Assuming  that  there  Is  ah  ex- 
isting controversy  between  the  plaintiffs 
and  the  Grohs  in  relation  to  th3  title  to 
the  land,  and  that  there  Is  an  action  of 
ejectment  pending  to  determine  that  con- 
troversy, yet  that  controversy  cannot  be 
determined  in  this  action,  which  is  entire- 
ly tor  a  differentpurp<»se.  In  other  words, 
such  action  ot  ejectment  Cannot  properly 
be  consolidated  with  this  equitable  ac- 
tion. The  removal  of  the  tax  proceedings, 
as  a  cloud  on  such  land,  would  necessarily 
be  beneficial  to  the  owners  of  the  land, 
whoever  they  may  be,  and  hence  tbe  Grohs 
have  no  Interest  in  that  controversy  ad- 
verse to  tbe  plaintiffs,  within  tbe  meaning 
ot  section  2603,  Rev.  St.  Nor  are  they  nec- 
essary parties  to  a  complete  determina- 
tion ot  tbe  questions  Involved  in  this  ac- 
tion, within  the  meaning  of  that  section.^ 
It  is  contended  that  the  plaintiffs  have  no 
title  to  the  land  covered  by  such  taxes,  and 
hence  have  no  interest  In  removing  the 
cloud  from  the  title.  II  that  is  so,  then  the 
defendants  can  prove  such  want  of  title 
without  making  the  Grohs  parties,  just  as 
effectually  as  could  be  done  if  they  should  be 
madeparties.    Wbatevermay  bethe  deter- 

>  Section  3603  provides  that  such' persona  may  be 
made  parties  defendant. 
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mlnation  of  tbatqnestlonin  tbia  action,  yet 
it  can  in  no  way  aflect  the  pending  contro- 
rersy  in  the  other  action.  This  la  not  only 
obvioofl  from  the  very  nature  ol  the  case, 
but  has,  in  effect,  been  recently  decided  by 
tblBCoart.  Burr  v.  C.C.  Thompson  &  Walk- 
up  Co.,  iWla.)  47  N.  W.Rep.  277.  The  order 
of  the  clrcDlt  court,  refuainft  to  make  the 
Grolis  partiea  defendant,  ta  affirmed.  The 
defendanta  were  confeeaedly  aeeklng  to  en- 
force a  double  aaaeaament  upon  the  aame 
land.  To  do  ao  would  be  inequitable  and 
anjaat.  To  atay  proceedinga  in  thia  ac- 
tion, as  aaked,  might  compel  the  plaintiff 
to  pay  aach  double  tax,  or  loae  title  to 
their  land  by  the  tax  proceedinga  becoming 
conclaaire  agalnat  them.  Manifeatly,  the 
application  for  auch  atay  waa  properly  de- 
nied. Coanael  for  the  plalntlffa  claim  that 
the  order  thereon  waa  not  apiwalable,  but 
It  is  nnneceaaary  here  to  paaa  upon  that 
qoeatlon.  The  order  of  the  circuit  court 
retoflins  ancb  atay  la  affirmed. 


Herman  y.  Obat. 
(Stgnrtme  Oourt  vf  Wigoombn.    Feb.  JM,  1801.) 
AcnoH  OR  ITora— Fuunnre— FAiLusa  or  Cok- 

STDSBATIOI^-FRIVD— CoraTBB-CLADC. 

X.  Where  ttie  answer  In  an  action  upon  a  note 
glTen  in  paymtint  for  certain  t>atent-iights  uid 
nifhiiiee  made  .thersander,  which  were  allexed 
to  be  wocthlass,  wad  the  purohaae  ol  which  was 
induced  by  false  and  frauaalent  representations, 
t^la  to  allege  facts  showing  a  rescission  of  the 
contract,  or  a  right  to  sach  resoisslom,  a  demand 
far  ]adgment  against  plaintiff  for  money  paid  on 
the  purchase  Is  tinsuppo^ted  by  the  averments  of 
the  answer,  and  it  cannot  be  considered  as  a  oonn- 
ter-clalm,  oat  only  aa  presenting  the  defense  Cf 
total  fallore  of  consideration. 

S.  Where  the  amount  of  damages  resulting 
from  false  and  fraad^lent  representations  is  not 
alleged,  the  answer  cannot  be  construed  as  pre- 
senting the  defense  of  partial  failure  of  oonsld- 
eration. 

8.  Wiiere  one  of  two  patents  is  shown  to  be 
false  and  frandnlent  representa- 


lona  by  which  .one  was  induced  to  buy  them  will 
not  defeat  an  action  to  recover  the  purchase 
price,  the  contract  having  been  fully  executed, 
nor  reduce  the  amount  of  the  recovery,  unless  the 
extent  to  which  the  consideration  has  failed  be- 
cause of  the  trtioA  be  alleged  and  proved  as  a 
counter -elalm  to  the  action. 

Appeal  from  circuit  court,  Kenoaha 
coonty ;  John  W.  Winslow,  Judge. 

Tbla  action  la  upon  a  promiaaory  note 
made  by  defendant  to  plaintiff,  or  order, 
(or  91,364,  with  Intereet,  dated  July  11, 
1887,  and  due  three  montba  after  date. 
The  complaint  la  in  the  uaual  foi-m  of  com- 
plalnta  In  such  actlone.  Theamended  and 
■applemental  anawer  of  defendant  admlta 
tbe  making  of  the  note,  but  deniea  any  In- 
debtedneaa  thereon  to  plaintiff.  It  allegea 
tbat  the  note  waa  given  in  renewal  ol  an- 
other note,  dated  July  H,  1886,  given  In 
part  payment  for  a  half  intereat  in  certain 
peraonal  property  aold  by  plaintiff  to  de- 
fendant, together  with  a  one-half  Intereat 
in  a  certain  patent-ilgbt  and  Improve- 
ments thereon  covering  a  machine  known 
a8tbe''OaTlord-Uartin  Patent  Brlck-Ma- 
chlne, "  dealgned  and  intended  tor  mixing 
clay  and  making  bricka ;  and  that  the  ma  ■ 
ctalne8,conatrncted  in  accordance  with  tbe 
apeclficationa  In  the  patent,  are  wholly 
impracticable,  nnflt  tor  uae,  and  worth- 
T.48M.w.no.2— 8 


leaa.  Tbe  anawer  then  proceeda  to  al* 
lege,  at  conalderaMe  length,  tbat  tbe  de- 
fendant waa  Induced  to  make  auch  pur- 
chaae  by  meana  of  numerous  falae  and 
fraudulent  representatlona,  therein  atated, 
made  by  plaintiff  to  him  reapecting  tbe 
value  of  the  patent,  and  the  qualltiea  and 
value  of  macfalnea  conatructed  under  it, 
upon  the  truth  of  which  repreaentations 
the  defendant  relied  in  making  tbe  pur- 
chaae;  also  tbat  the  price  agreed  upon 
therefor  waa  f4,600,  of  which  sum  defend- 
ant then  paid  plaintiff  in  caab  f  l,l!i6,  and 
gave  bis  two  promiaaory  notea  for  the 
alance  of  the  $4,600,  one  of  them  being 
the  note  in  renewal  of  which  the  note  in 
ault  waa  given:  and  that  on  July  8, 1887, 
he  paid  the  plaintiff  f  617  on  the  other 
note.  The  anawer  further  allegea  that,  at 
the  time  of  auch  aale,  the  plaintUI  agreed 
to  aell  to  the  defendant,  in  connection 
with  auch  intereat  in  tbe  patent,  a  one- 
half  Intereat  In  aeveral  machlnea  already 
built,  but  that  auch  machines  were  and 
are  worthleaa.  Such  amended  and  aupple- 
mental  anawer  waa  filed  by  leave  of  court 
on  condition  that  defensive  matter  only 
abould  be  pleaded  therein,  and  it  waa  treat- 
ed on  the  trial  aa  a  defense  only  to  the  ac- 
tion, and  nut  aa  containing  a  counter- 
claim. It  contained,  however,  a  demand 
for  Judgment  agalnat  plaintiff  for  the  auma 
paid  him  by  defendant  on  account  of  auch 
purchase.  The  ]ury  found  a  apeclal  ver- 
dict, conalating  of  anawera  to  16  questions 
of  fact  submitted  to  tbem  by  the  court, 
nearly  all  of  which  relate  to  the  false  and 
fraudulent  repreaentations  made  by  plain- 
tiff to  defendant,  and  to  the  question 
whether  the  plaintiff  recovered  for  bia  uae 
and  benefit  any  of  tbe  proceeda  arlalng 
from  the  aale  of  three  of  the  machlnea  In- 
cluded In  auch  purchaae.  Sucb  qaestiona 
were  all  anawered  In  favor  of  the  defend- 
ant; that  la  to  say,  the  Jury  found  that 
the  alleged  fraudulent  repreaentations 
were  made  by  plaintiff  aa  charged  In  the 
answer ;  that  they  were  falae  to  the  knowl- 
edge of  the  plaintiff;  that  the  defendant 
believed  them  to  be  true,  and  relied  upon 
tbem  In  making  the  purchaae;  and  that 
he  received  none  of  the  proceeda  of  three 
machines.  Included  in  the  purchase,  which 
were  afterwards  sold.  They  alao  found 
that  machines  conatracted  under  tbe  pat- 
ent were  not  useful  or  valuable,  and  that 
the  defendant  received  no  valuable  consid- 
eration for  tbe  note  in  suit.  Succeaalve 
motlona  by  plaintiff  tor  judgment  on  the 
apeclal  verdict,  and  tor  a  new  trial,  were 
overruled,  and  Judgment  tor  defendant 
waa  ordered,  and  entered,  dismissing  tbe 
complaint,  with  costs.  The  plalntut  ap- 
peals from  the  judgment. 

Frank  N.  Hoyt,  for  appellant. 

To  rescind  a  contract,  a  party  must  first 
restore  or  offer  to  leatore,  without  nnnec- 
eaaary delay,  whatever  he  baa  acquired  by 
It.  Slmmona  v.  Putnam,  11  Wla.  193;  Will- 
lama  v.  Ketchum,  21  Wis.  482.  Where  the  de- 
fense Is  a  total  failure  of  conatderation, 
any  value  shown  to  have  been  received 
under  the  contract  defeats  the  plea.  John- 
son V.  Titus,  2  Hill,  606.  Where  partial 
failure  of  the  consideration  is  alleged,  the 
extent  of  the  failure  must  be  alleged  and 
proved.    Blsbee  v.  Torlnas,  26  Minn.  166, 
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2  N.  W.  Rep.  168.  The  sale  ot  machines 
manufactured  under  the  rights  acquired 
by  the  contract  estops  the  party  to  allege 
that  the  contract  is  void.  Webster-Glover 
Lumber,  etc.,  Co.  v.  St.  Croir  Co.,  71  Wis. 
817.  36  N.  W.  Rep.  864;  Cogswell  v.  Colley, 
22  Wis.  399.  The  election  to  abide  by  or 
rescind  the  contract  mast  be  made  as  soon 
as  the  fraud  is  discovered.  AcQUiesceuce 
in  the  sale  Is  an  election,  and  will  not  be 
affected  by  the  discovery  of  a  new  incident 
In  the  frand.  Grannls  v.  Hoolier,  31  Wla. 
474;  Abbott  v.  Johnson,  47  Wis.  239,  2  N. 
W.  Rep.  832;  Keller  v.  Oberreich,  67  Wis. 
282. 80  N.  W.  Rep.  524 ;  Locke  v.  Williamson, 
40  Wis.  877;  Thompson  v.  Llbby,  (Wis.)  29 
N.  W.  Rep.  150;  St.  John  v.  Hendrlckson, 
81  Ind.  850;  Troop  v.  Appleman,  52  Md. 
456. 

Williams,  Friend  &  Bright,  for  respond- 
ent. 

Lton,  J.,  {after  atntlng  the  tacts  as 
above.)  Before  and  at  the  time  defend- 
ant purchased  the  property  in  question, 
the  plaintiff  and  one  Gurney  were  owners 
of  two  letters  patent,  one  of  which  was 
Issued  in  1888  on  an  invention  by  one  Mar- 
tin ot  a  machine  for  making  bricks,  and 
the  other  was  issued  in  1885  to  Martin  for 
Improvements  of  such  machines,  which  im- 
provements consisted  mainly  In  adding 
crushers  thereto.  Plaintiff  and  Gurney 
were  engaged  as  partners  in  the  manufact- 
ure and  sale  of  the  machines.  Tlie  title  to 
the  patents  was  in  Gurney.  The  sale  of 
the  property  In  question  by  plaintiff  to  de- 
fendant Is  evidenced  by  an  agreement  in 
writing,  signed  by  the  parties,  in  and  by 
which  plaintiff  sold  and  conveyed  to  de- 
fendant, for  the  consideration  of  f4,500, 
his  one-half  Interest  In  all  brick  machines 
which  Gurney  and  the  plaintiff  then  had, 
and  the  materials  which  go  In  connection 
therewith,  and  in  the  patents  covering 
such  machines;  plaintiff  to  procure  the 
proper  assignments  thereof  from  Gurney 
to  defendant.  In  execution  of  the  agree- 
ment, Gurney  assigned  to  defendant  a  one- 
half  interest  in  both  patents,  and  defend- 
ant paid  plaintiff  f  1,136  in  cash,  or  Its 
equivalent,  and  gave  plaintiff  his  two 
promissory  notes  for  the  balance  of  the 
|4,500,— one  for  f  2,000,  and  the  other  for 
f  1,864,— and  executed  to  plaintiff  a  chattel 
mortgage  on  such  patents  to  secure  the 
payment  of  the  notes.  The  note  in  suit 
was  given  in  renewal  of  the  latter  note. 
Defendant  has  since  paid  f  617  on  the  f  2,- 
000  note.  Immediately  after  such  pur- 
chase, Gurney  and  defendant  formed  a  co- 
partnership, under  the  firm  name  of  Gur- 
ney &  Co.,  for  the  purpose  of  continuing 
the  buslnpsB  theretofore  carried  on  by  Gur- 
ney and  the  plaintiff.  It  seems  that  the 
business  of  Gurney  &  Co.  was  confined  to 
disposing  of  some  of  the  machines  on  hand 
at  the  time  of  the  purchase. 

The  amended  and  supplemental  answer, 
which  raised  the  issues  on  which  the  case 
was  tried  and  determined,  contains  nu- 
merous averments  which  are  proper  sub- 
jects of  a  counter-claim  for  damages 
caused  by  the  alleged  false  and  fraudulent 
represen  tations  of  plaintiff;  but  such  aver- 
ments are  not  sufficiently  pleaded  as  a  re- 
cciuoment  of  damages  or  counter-claim.  In 


that  they  do  not  specify  the  amount  o» 
dam&ges  caused  thereby,  nor  demand 
Judgment  therefor.  The  demand  In  sncb- 
answer  for  Judgment  against  plaintiff  fur 
the  sums  paid  by  defendant  nn  account  of 
bis  purchase  of  the  property  is  entirely 
unsupported  by  any  of  the  averments  In 
the  plead  Ing .  To  entitle  him  to  s  uch  relief, 
the  defendant  must  aver  facts  showing  a 
rescission  of  the  contract  of  purchase,  or 
which  entitle  him  to  have  such  rescission 
adjudged,  and  there  must  be  a  demand  of 
Judgment  therefor.  Until  the  contract  la 
rescinded  In  some  manner  defendant  can- 
not maintain  an  action  to  recover  such 
payments.  No  such  facts  are  averred. 
Before  the  contract  can  be  rescinded,  the 
defendant  mast  allege  an  offer  to  retara 
to  plaintiff  the  property  so  purchased,  or 
his  readiness  to  return  the  same;  or,  in- 
stead of  such  offer,  that  he  elected  to  re- 
scind the  contract,  and  the  plaintiff  denied 
his  right  to  do  so.  Borne  of  thene.  or  equiv- 
alent, averments  are  essential  to  the 
right  of  rescission.  See  Potter  v.  Taggart, 
54  Wis.  896, 11  N.  W.  Rep.  678.  The  an- 
swer contains  no  such  averments.  The 
court  restricted  the  defendant  to  answer 
defensive  matter  alone,  when  it  granted 
him  leave  to  interpose  his  amended  and 
supplemental  answer :  and  we  think  the 
same  does  not  overstep  such  limitation.  It 
was  so  regarded  on  the  trial  of  the  cause. 
It  should  also  be  observed  that  the  novelty 
of  the  inventions  covered  by  the  letters 
patent  is  not  questioned  In  the  answer, 
and  the  court  properly  excluded  all  evi- 
dence to  prove  that  the  invention  was 
not  new.  It  being  thns  determined  that 
the  amended  and  supplemental  answer 
contains  no  recoupment  or  other  counter- 
claim, it  results  that  no  affirmative  relief 
can  be  granted  defendant  under  It.  It 
also  results  from  what  has  been  said  that 
the  answer  contains  but  a  single  defense 
to  the  action,  to-wit,  a  total  failure 
of  the  consideration  for  the  note  in  suit. 
It  a  partial  failure  of  such  consi^eratiOB 
may  be  pleaded  as  a  defense,  (which  may 
well  be  doubted,)  no  such  defense  is  suffi- 
ciently pleaded  in  this  answer;  for  the 
amount  of  damages  resulting  from  the  al- 
leged false  and  fraudulent  representations 
is  not  alleged.  - 

Counsel  for  defendant  seems  to  argu« 
that  the  fraud  ot  the  plaintiff  in  thus  in- 
ducing defendant  to  purchase  such  Inter- 
est in  the  patentsdefeats  a  recovery  on  the 
note  given  In  part  payment  therefor. 
Such  fraud  was  undoubtedly  sufficient 
ground  tor  rescinding  the  contract :  also, 
while  it  remained  entirely  executory,  the 
fraud  might  be  a  complete  defense  to  an 
action  brought  by  plaintiff  to  recover 
damages  tor  a  failure  on  the  part  of  de- 
fendant to  perform  the  contract.  Bnt  the 
contract  under  consideration  has  been 
fully  executed ;  and.  if  the  patents  are  of 
any  value,  fraud,  no  matter  how  gross, 
win  not  alone  defeat  the  action,  nor  re- 
duce the  recovery,  unless  properly  pleaded 
in  that  view.  Johnson  v.lltus,  2 Hill,  606. 
If  the  patents  are  of  no  value,  the  action- 
fails  for  that  reason,  not  because  of  the 
fraud.  Although  the  testimony  tends  to 
prove,  and  the  Jury  have  found,  such 
fraud,  there  la  no  finding  and  no  testi- 
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mony  as  to  what  extent  the  consideration 
ol  the  note  has  failed  because  thereof.  In 
■nch  caae,  unless  there  was  a  total  failure 
ol  consideration,  the  plaintiff  is  entitled  to 
judgment  for  the  full  amount  due  on  the 
note  hj  Its  terms.  Bisbee  v.  Torinus,  26 
Minn.  166,  3  N.  W.  Rep.  168.  When  defend- 
ant learned  that  the  alleged  representa- 
tions made  to  him  by  plaintiff  to  induce 
him  to  purchase  the  patents  were  false  and 
fraudulent  three  remedies  were  open  to 
him:  (1)  He  might  bare  notified  the  plain- 
tiff that  he  elected  to  rescind  the  contract 
because  of  such  fraud,  and  demanded  a  re- 
turn of  the  money  paid  and  notes  given 
in  execution  of  the  contract,  and  at  the 
same  time  ottered  to  reconvey  the  proper- 
ty in  question  to  plaintlit.  This  would 
have  laid  a  foundation  for  an  action  to 
recover  the  money  paid  on  the  contract 
and  to  caned  the  notes.  Or  (2)  he  might 
ha  ye  waited  for  the  plain  Utt  to  bring  suit 
on  the  notes  and  then  counter^lalmed  in 
such  action  for  bis  damages  cunsed  by 
such  fraud;  the  measure  of  which  dam- 
ages would  be  the  difference  between  what 
would  have  been  the  value  of  the  property 
had  it  been  as  represented  and  its  value  as 
it  actually  was.  Or  (8)  he  might  have 
paid  the  stipulated  consideration  for  the 
property  and  then  sued  the  plaintiff  to  re- 
cover sQCh  damages.  Thus  far  the  defend- 
•ak  has  not  sought  to  avail  himself  of 
any  ol  these  remedies. 

It  may  be  urged — and  inferentlally,  at 
least,  has  been — that  because  defendant 
gave  a  chattel  mortgage  on  the  property 
in  question,  to  secure  the  payment  of  the 
notes,  thus  resting  In  the  plaintiff  title 
thereto,  an  offer  to  reassign  or  reconvey 
the  same  Is  unnecessary  to  a  rescission  of 
the  contract.  But  the  defendant  still  has 
an  equity  of  redemption  in  the  property ; 
and  the  necessity  of  a  release  of  such  Inter- 
eat  toan  effectual  rescission  of  the  contract 
is  Just  as  Imperative  as  it  would  be  for  a 
reconveyance,  were  the  defendant  the  ab- 
solute owner  of  the  property.  There  ho  v- 
ing  been  no  attempt  to  rescind  the  con- 
tract, and  the  defendant  having  failed  to 
interpose  any  counter-claim  for  his  dam- 
ages occasioned  by  the  alleged  fraud,  and 
there  being  no  proof  of  the  amount  of 
damages  wbkb  he  suffered  thereby,  the 
findings  that  such  alleged  fraudulent  rep- 
resentations were  made,  and  that  the  de- 
fendant was  induced  thereby  to  make  the 
purchase,  cease  to  be  significant,  as  the 
case  now  stands  on  the  pleadings  and  ten- 
ttmony.  The  findings  to  the  effect  that 
defendant  has  received  no  benefit  of  the 
proceeds  of  sales  of  certain  of  the  ma- 
chines, an  interest  In  which  was  trans- 
ferred to  him  by  the  contract,  and  which 
machines  wne  afterwards  sold  by  Gumey 
ft  Co.,  are  also  unimportant.  The  question 
is  not  whether  detendant  made  or  lost 
money  by  his  purchase,  but  whether  ma- 
chinea  constrncti>d  under  the  patents,  or 
either  of  them,  are  of  practical  utility  for 
the  uses  and  purposes  Intended  by  the  pat- 
eotee;  thatls.for  mixing  clay  and  making 
bricks.  If  they  are  useful  for  those  pur- 
poses, the  Invention  is  valuable,  and  there 
was  a  valid  consideration  for  the  notes 
given  for  an  interest  in  the  patents.  Bowe 
V.  Blanchard,  18  Wis.  441.    The  remaining 


findings  are,  In  substance,  that  machines 
constructed  under  such  patent  are  nei- 
ther valuable  nor  useful,  and  that  there 
was  no  valid  consideration  fur  the  note 
In  suit.  The  novelty  of  the  patented  in- 
vention is  not  here  in  controversy.  If 
these  findings  are  upheld,  they  establish  a 
total  failure  of  the  consideration  for  the 
note,  and  the  judgment  dismissing  the 
complaint  should  not  be  disturbed. 

The  onl^  remaining  question  to  be  de- 
termined is,  tlierefore,  does  the  testimony 
support  such  findings?  or,  rather,  does  the 
uncontradicted  testimony  prove  that  ma- 
chines manufactured  pursuant  to  the  pat- 
ents, or  either  of  them,  are  of  practical 
utility  for  the  purposes  intended  7  There 
is  considerable  testimony  tending  to  . 
prove,  perhaps  proving,  that  several  of 
these  machines,  most  of  them  constructed 
with  crushers  under  the  patent  of  1885, 
did  not  do  good  work,  and  were  prac- 
tically worthless.  There  is  also  a  large 
amount  of  testimony  showing  the  circum- 
stances and  conditions  under  which  these 
machines  were  tested.  Were  this  all  there 
is  of  the  case,  the  verdict  and  Judgment 
could  not  properly  be  disturbed.  But, 
on  the  other  hand,  there  is  undisputed  tes- 
timony in  the  case  proving  that  certain 
other  machines,  also  constructed  pursu- 
ant to  the  patents,  mostly  without  crush- 
ers, under  the  patent  of  1888,  have  done 
and  are  doing  good  work,  and  are  entire- 
ly satisfactory  to  those  operating  or  who 
have  operated  them.  It  is  thus  proved 
that  machines  constructed  under  at  least 
one  of  these  patents  are  of  practical  utility 
for  the  purposes  intended  by  the  inventor, 
and  therefore  valuable.  There  are  many 
conditions,  such  as  unskllUulness  of  build- 
ers or  operators,  defective  material  in  the 
machines,  and  other  unfavorable  condi- 
tlons,  which  may  render  a  machine  prac- 
tically useless,  and  at  the  same  time  the 
invention  be  valuable.  This  Is  well  Illus- 
trated by  some  items  of  testimony  In  the 
case.  A  witness  teatlfled  that  be  pur- 
chased one  of  these  machines,  and  It  did 
not  work  well.  The  manufacturers  sent 
an  expert  several  times  to  put  It  in  order, 
but  he  failed  to  remedy  the  defects.  The 
witness  then  employed  a  machinist,  not 
an  expert  in  the  business,  and  in  half  an 
hour,  by  some  slight  change  or  modifica- 
tion of  some  part  of  It,  not  affecting  the 
principle  of  the  patented  device,  he  put  it 
in  good  order,  and  from  thenceforth  it  did 
good  and  stlsfactory  work.  Another  wit- 
ness was  unable  to  operate  successfully 
one  of  the  crusber-macbines.  He  removed 
the  crusher,  and  thereafter  it  worked  to 
his  entire  satlsfactiun.  Hence  proof  that 
some  of  these  machines  worked  badly 
does  not  necessarily  prove  that  the  fault 
Is  in  the  invention.  There  Is  some  testi- 
mony of  experts  tending  to  show  that 
the  principle  of  the  patented  device  Is 
faulty:  but  when  it  Is  proved  that  ma- 
chines constructed  in  accordance  with  such 
device  do  good  work,  and  are  entirely 
satisfactory  to  those  persons  using  them, 
it  Is  demonstrated  that  the  defects  in 
those  which  have  failed  to  do  good  work 
is  not  In  the  principle  of  the  invention, but 
is  to  be  attributed  to  some  adverse  con- 
ditions not  inherent  in  the  patented  de> 
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yice.  If  proof  that  one  or  several  ma- 
chines, constmcted  pursuant  to  the  sped* 
flcatlouR  of  any  giren  patent,  failed  to  do 
the  work  they  were  intended  to  do,  would 
defeat  the  patent  as  worthless,  but  few 
patents  would  irtand.  Moreover,  proof 
that  several  machines  so  constructed  did 
their  work  well,  and  were  of  utility,  ought 
to  overcome  any  mere  opinions  of  experts 
that  the  invention  Is  defucttve  in  principle. 
It  is  unnecessary  to  elaborate  tlie  subject 
further.  We  are  clearly  of  the  opinion 
that  the  patents  in  question,  especially 
that  of  1883,  are  coDcIuslvely  proved  to  be 
of  practical  utility  for  the  purposes  Intend- 
ed, and  hence  that  the  same  were  valua- 
ble, and  a  sufficient  consideration  for  the 
note  In  suit.  On  this  general  subject,  see 
Bump.  Pat.  p.  92,  tit,  "Utility. '  The  ver- 
dict was  therefore  against  the  evidence, 
and  a  new  trial  should  have  been  awarded. 
Many  other  errors  are  assigned  upon 
the  rulings  of  tbe  court  on  the  trial  and 
the  charge  to  the  Jury.  It  is  unnecessary 
to  determine  them,  as  the  same  questions 
will  probably  not  arise  in  another  trial. 
We  perceive  no  good  reason  why  the  de- 
fendant should  not  be  permitted,  on  prop- 
er terms,  to  amend  his  answer  by  insert- 
ing therein  an  appropriate  counter-claim 
fonnded  on  the  alleged  fraud,  and  any  oth- 
er defense  he  may  have  to  the  action  not 
contained  in  his  present  answer.  But  few 
cases  have  been  cited  In  this  opinion,  be- 
cause the  principles  laid  down  are  quite 
elementary.  Thewhole  case  has  been  ably 
and  very  fully  argued  by  counsel,  and 
many  cases  cited  to  sustain  their  respect- 
ire  positions.  These  citations  will  be  pre- 
B3rved  in  the  report  of  the  case.  The  Judg- 
ment of  tbe  circuit  court  is  reversed,  and 
tbe  cause  win  be  remanded  tor  a  new  trial. 


0'Mai.ley  v.  Rdddy  et  al. 

(Supreme  Court  qf  WUoongin.    Feb.  94, 1891.) 

Rbvobhation  of  Mortqaqb — Erbor  in  Dbbcbif- 
Tioil— HomtsTKAi)— Dbbt  ov  Marbibs  WoMiJir. 

1.  In  an  action  to  reform  and  foreclose  amort- 
gage,  which  was  intended  to  cover  the  home- 
■teaa,  but  by  mUtake  described  another  tract,  the 
consent  of  the  widow  of  tbe  mortgagor  to  audi 
Information  tqrliar  answer  in  the  foreclosure  suit 
is  not  an  effectual  consent,  nor  equivalent  to  the 
signing  of  such  a  mortgage,  under  section  2208, 
Bev.  St  Wis.,  providing  that  "no  mortgage  or 
Other  alienation  by  a  married  man  of  his  home- 
stead shall  be  valid  without  the  signature  of  the 
wife  to  the  same. " 

9.  Where  the  evidence  fails  to  show  that  the 
wife  had  a  separate  eaute  or  boBineas,  a  note 
Signed  bj  her,  jgiven  tor  supplies  for  the  support 
01  the  family,  is  the  debt  <a  the  husband  alone, 
he  being  bound  to  furnish  such  suppliea. 

8.  After  the  death  of  the  husband,  a  mort- 
gage, which  was  Intended  to  be  upon  his  home- 
stead, bnt  which  by  mistake  described  another 
tract  cannot  be  reformed  so  as  to  cover  the  home- 
stead In  which  the  wife  had  continued  to  live 
since  her  hosband's  death.  Following  Peteschv. 
Bambach,  48  Wis.  44S,  4  N.  W.  Rep.  665.  Distin- 
goishing  Conrad  v.  Schwamb,  S3  Wis.  879,  10  N. 
W.  Rep.  895. 

Appeal  from  circuit  court,  Dane  county; 
R.  Q.  SiBBKCKER,  .Judge. 

The  defendants  are  the  widow  and  chil- 
dren of  Austin  Ruddy,  who  died  intestate 
in  Dane  county.  Wis.,  in  1882.  In  1872  he 
and  his  wife,  the  defendant  Mary  Ruddy, 


Joined  in  the  execution  of  a  mortgage  on 
40  acres  of  land  In  that  county,  given  to 
secure  tbe  payment  of  a  note  for  f  182.60, 
also  execated  by  both  of  them.  Tbe  note 
was  given  for  money  advanced  and  sup- 
plies furnished,  all  of  which  were  intended 
and  used  fortbe  support  and  maintenance 
of  Austin  Buddy  and  his  family.  Austin 
Buddy  then  owned  40  acres  of  land  in  said 
county.  It  was  tiie  Intention  of  all  tbe 
parties  thereto  that  the  mortgage  should 
cover  such  40  acres,  bat  by  mistake  the 
description  of  another  40-acre  lot  was  in- 
serted therein  instead.  The  lot  so  intend- 
ed to  be  mortgaged  was  occupied  by  Aus- 
tin Ruddy,  with  his  family,  as  bis  home- 
stead, when  the  mortgage  was  exeented, 
and  continued  to  be  so  occupied  until  his 
death,  and  by  his  widow  ever  since.  The 
mistake  in  the  mortgage  was  not  discor- 
ered  until  1880,  when  the  IklaintlB  com- 
menced this  action  tor  the  purposes  ^  re- 
forming the  mortgage  by  inserting  there- 
in a  description  of  the  homestead  as  the 
land  mortgaged, and  to  foreclose  the  mort- 
gage as  reformed.  Thedefendant  Thomas 
Buddy  answered  tbe  complaint,  and  re- 
sisted the  reformation  of  the  mortgage. 
The  defendant  Mary  Ruddy,  widow  of 
Austin,  also  answered,  confMsiag  the  al- 
legations in  the  complaint,  and  expressing 
a  desire  that  tbe  relief  prayed  be  granted. 
Noneot  the  other  defendants  answered. 
The  rourt  found  the  fact  substantially  as 
above  stated,  and,  as  conclusion  of  law, 
that  the  answering  defendant,  Thomas 
Buddy,  was  entitled  to  Judgment  dismiss- 
ing the  complaint  with  costs.  Judgment 
was  ordered  and  entered  accordingly,  from 
which  plaintiff  appeals. 

Baabford,  O'Connor  Jk  Polleya,  for  ap- 
pellant. H.  W.  Cbjrnoweth,  for  nwpond- 
ents. 

Lton,  J.,  [aner  stating  tbe  tkcta  aa 
above.)  The  proposition  maintained  by 
counsel  for  plaintld,  and  which  covers  the 
whole  case,  is  that,  'in  order  to  carry  ovt 
the  original  intention  of  the  parties,  the 
error  of  description  in  the  mortgage  may 
be  corrected  so  as  to  embrace  the  home- 
stead, the  husband  being  dead,  and  the 
widow  consenting  thereto;  espe:ially  aa 
tbe  consideration  for  the  mortgage  was 
the  Joint  indebtedness  of  the  husband  and 
wife.*  Tbe  above  proposition  contains 
two  statements  or  assumptions  of  fact 
which  require  consideration.  One  is  that 
the  widow  of  Austin  Ruddy  consults  to 
such  reformation.  It  Is  true  that  she  does 
so  in  her  answer,  bnt  this  is  not  an  effect- 
ual consent.  Section  2308,  Bev.  St.,  pro- 
vides that  "no  mortgage  or  other  aliena- 
tion by  a  married  man  of  his  homestead, 
exempt  by  law  from  execation,  shall  be 
valid  or  of  any  effect  as  tosnch  homestead 
without  the  signature  of  bis  wife  to  the 
same. "  Hence  no  valid  conveyance  of  bis 
homestead  can  be  made  by  a  husband  un- 
less his  wife  signs  tbe  same.  The  widow  of 
Austin  Baddy  has  not  signed  any  such 
conveyance,  and  her  answer  adhiitttng 
that  the  mortgage  in  suit  ought  to  be  re- 
formed to  Include  the  homestead  is  not 
equivalent  to  such  signing.  Of  course, 
she  may  now  lawfully  convey  to  tbe  plain- 
tiff, or  any  other  person,  her  interest  in 
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tbe  homestead;  bat  such  a  conveyance 
would  not  aBect  tbe  rigbta  of  tbe  children 
and  bein  of  Anstin  Buddy,  to  whom  the 
reveralonary  Interest  therein  bas  descend- 
ed. The  other  tact  assamed  In  the  abore 
proposition  is  that  the  mortgage  was 
given  to  secure  tbe  Joint  indebtedness  of 
the  husband  and  wife.  The  proofs  do  not 
sustain  this  assumption.  True,  Mrs.  Bud- 
dy signed  tbe  note,  to  secure  which  the 
mortgage  was  given,  with  her  huBband, 
but  the  note  was  for  money  and  supplies 
famished  to  be  used,  and  which  were  used, 
for  tlie  support  and  maintenance  of  Austin 
Buddy  and  his  family.  Such  support  and 
maintenance  was  a  legal  charge  against 
Austin  Buddy  alone,  and  bis  wife  could 
not  bind  faersMf  to  pay  therefor,  unless  she 
had  a  separate  estate  or  business.  There 
is  no  proof  or  claim  that  she  bad  either. 
She  was  therefore  imder  the  cummon-iaw 
disability  of  coverture,  and  hence  her  sig- 
nature to  the  note  did  not  create  an  in- 
debtedness against  ber.  Tbe  cases  deter- 
mined by  thla  court  in  which  it  is  so  held 
are  quite  numerous,  and  entirely  uniform. 
Some  of  them  are  cited  in  tbe  opinion  b.v 
Mr.  Justice  Cassodat  in  Krouskop  v. 
Shonta,  51  Wis.  204,  8  N.  W.  Bep.  241.  In 
all  the  cases  In  this  court  cited  by  counsdi 
to  maintain  the  opposite  doctrine  tbe  wife 
had  aseparateestateor  business.  It  must 
l>e  held  that  the  mortgage  debt  was  the 
debt  of  Austin  Buddy  alone.  The  admis- 
sion of  the  widow  that  the  paintift  is  en- 
titled to  the  relief  demanded,  and  the 
claim  that  she  is  liable  for  the  mortgage 
debt,  being'thus  eliminated  from  the  case, 
tbe  question  for  determination  is,  can  the 
mortgage  berefnrmed  to  Include  tbehome- 
stead,  as  the  parties  to  it  Intended  it 
should,  tbe  same  having  been  the  home- 
stead of  Austin  Buddy  when  the  mortgage 
was  executed,  and  continuously  remain- 
ing such  until  be  died,  ana  having  been  the 
homestead  of  his  widow  ever  since?  On 
the  authority  of  Petesch  v.  Eambach,  48 
Wis.  443,  4  N.  W.  Bep.  666,  which  Is  like 
this  case  in  every  essential  particular,  this 
question  must  be  answered  in  the  nega- 
tive. There,  as  here,  an  attempt  was 
made  by  busband  and  wife  to  mortgage 
their  homestead,  but  by  mistake  thehome- 
stead  lot  was  not  included  In  the  mort- 
gage. The  husband  aftertvards  died,  and 
his  widow  succeeded  to  his  estate.  Includ- 
ing such  homestead,  as  heir  or  devisee. 
The  lot  remained  the  homestead  of  the 
parties  until  the  husband's  death,  and  of 
tbe  wife  from  that  time  until  tbe  date  of 
Judgment.  The  fact  last  stated  does  not 
clearly  appear  in  the  report  of  tbe  case, 
bat  the  record  shows  that  the  circuit 
court  so  found,  and  the  accuracy  of  the 
finding  was  anchallenged.  The  relief  de- 
manded was  the  same  as  that  demanded 
here.  The  etrcuit  court  refused  to  reform 
the  mortgage,  and  this  court,  on  appeal, 
afllrmed  the  ruling.  We  seldom  find  two 
cases,  entirely  Independent  of  each  other, 
so  esHentially  alike  in  their  facts.  It  is 
golte  true  that  the  decialun  in  Petesch  v. 
Hambachwas  by  an  equally  divided  court, 
but  until  overruled  it  is  authority  in  this 
court.  SeeLathrop  V.  Knapp.37  Wi8.807. 
The  court  has  not  yet  overruled,  and  is 
not  now  prepared  to  overrule,  it.    To  do 


so  at  this  late  day  might  divest  or  disturb 
property  rights  acquired  on  the  faith  of 
it.  It  should  bo  left  to  the  legislature  to 
enact  a  different  rule.  If  it  is  deemed  de- 
sirable V)  change  tbe  rule.  Conrad  v. 
Schwamb,  53  Wis.  372,  10  N.  W.  Bep.  S95, 
Is  noc  In  conflict  with  Petesch  v.  Uam- 
bach.  In  Conrad  v.  Schwamb,  the  mis- 
take occurred  in  a  deed  which  was  intend- 
ed  to  convey  a  homestead,  but  which 
failed  to  do  so.  The  purchaser  went  into 
possession  of  the  homestead  under  the 
deed,  and  the  grantors  and  their  family 
removed  to  Minnesota,  where  the  husband 
died  eight  years  later.  The  widow  and 
family  continued  to  reside  in  that  state. 
The  propositions  decided  in  that  case  are 
accurately  stated  in  a  head-note  as  fol- 
lows: "A  deed  executed  by  husband  and 
wife  which,  though  otherwise  complete, 
fails  through  a  misdescription  to  convey 
the  land  Intended,  being  the  grantors' 
homestead,  must  be  treated  as  an  execu- 
tory  contract  by  the  husband  to  convey, 
which  equity  will  enforce,  after  tbe  home- 
stead right  ceases  against  the  husband, 
(or  against  his  heirs  after  his  death  intes- 
tate,) though  not  agaluet  his  widow." 
Tbe  controlling  difference  between  these 
two  eases  Is  that  In  one  of  them  the  home- 
stead intended  to  be  mortgaged  remained 
a  homestead  from  the  execution  of  the 
mortgage  until  the  trial,  while  intheother 
the  premises  permanently  ceased  to  be  a 
homestead  on  the  execution  of  the  deed. 
Because  the  homestead  character  contin- 
ued In  the  one  case,  as  it  does  in  this  case, 
reformation  of  the  mortgage  was  denied, 
and  because  it  had  terminated  in  the  other 
case  the  deed  was  reformed  as  to  tbe  heirs. 
It  is  manifest  that  there  Is  no  conflict  in 
the  cases.  For  the  reasons  abovesuggeet- 
ed,  the  circuit  court  properly  refused  to  re- 
form tbe  mortgage,  and  the  Judgment 
must  be  affirmed. 


BiTSSBLL  T.  ANDRAB. 

(Supreme  Court  of  WiieoTWln.    Feb.  84, 1891.) 

Rjuii-EsTATB  Aoehts  asd  Bubaoents  —  Bbabcis 
OouMiaaioiTS — Gstoppsl. 

1.  An  agent  to  sell  lands  employed  a  nb- 
agent,  and  they  gave  aa  option  thereon,  which 
the  holder  aurrendered  before  its  espiration. 
The  aubagent  secured  another  eastonle1^  who 
desired  an  option,  and.  on  reporting  the  laot  to 
the  agent,  stated  that  he  had  forgotten  his  name. 
Thereupon  the  subagent's  name  was  sabsUtuted 
in  the  surrendered  option  for  that  of  the  orig- 
inal option  holder  in  the  first  two  places  where  it 
oconrrod,  bat  by  inadvertence  was  not  substitut- 
ed in  two  other  plaoes.  The  agent  then  gave  him 
the  instrument,  saying  that  It  would  do  until 
they  oonld  proonre  aa  ezteoslon  of  the  option 
from  the  owner.  Both  understood  that  it  was 
only  for  use  with  the  customer.  Tho  aubagent 
made  no  ose  of  it.  and  afterwards  the  customer 
purchased  directly  from  the  owner,  whereupon 
the  latter  paid  the  agent  the  agreed  coAmissfon. 
Held,  that  the  taking  of  the  option  by  the  sub- 
agent  did  not  change  his  position  flrom  tliat  of  aa 
agent  to  sell  to  that  of  an  Intending  porchaser, 
and  be  was  not  estopped  ihenby  from  claiming 
tiis  share  uf  the  oommusion. 

2.  The  fact  that  the  subagent,  in  his  first  ne- 
gotiations with  the  customer,  violated  the  in- 
structions of  tbe  owner  to  the  agent  by  asking 
more  than  tbe  price  fixed,  did  not  estop  him  from 
claiming  a  share  of  the  oommissions  voluntarily 
paid  to  tbe  agent  The  owner  alone  oould  com- 
plain npon  that  ground. 
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Appeal  from  circuit  court,  Colombia 
county. 

In  1880  one  IfcGregor  was  the  owner  of 
a  large  quantity  of  pine  lands  in  the 
northern  part  of  this  state.  In  August  of 
that  year  he  executed  to  the  defendant, 
Andrae,  a  writing,  appointing  the  latter 
his  agent  to  sell  any  or  all  of  such  lands, 
and  agreed  therein  to  pay  him  10  percent, 
commlslons  on  all  sales  so  made,  which 
should  be  approved  by  the  owner.  The 
price  flzed  by  McGregor  for  all  the  lands 
was  130,000.  In  December  following  the 
defendant  engaged  Russell,  the  plaintiff, 
to  assist  bim  in  making  such  sales,  and 
agreed  that,  if  plaintiff  found  a  purchaser, 
he  (Audraei  would  pay  him  therefor  one- 
third  of  the  commissions  received  from 
McGregor.  In  January,  1887,  the  plalntltt 
associated  with  blmseU  one  Malick  to  as- 
sist In  finding-  a  purchaser  of  the  lands 
(Andraeconsenting  thereto,)  and  agreed, 
if  Malick  found  sacn  purchaser,  to  pay  him 
for  his  services  one-balf  the  amount  be 
should  receive  from  Andrae.  Malick  there- 
upon advertised  the  land  for  sale  In  the 
Milwaukee  Sentinel,  by  means  of  which  aa- 
vertlsement  Mr.  Youmans,  of  Nellsvllle, 
was  first  Informed  that  the  lands  were  for 
sale,  and  Immediately  opened  negotia- 
tions with  Malick  looking  to  a  purchase 
thereof.  In  March,  1887,  Soumansentered 
Into  direct  negotiations  with  McGregor, 
which  resulted,  the  following  summer,  la 
a  sale  of  the  lands  by  McGregor  to  him  tor 
180,000,  or  nearly  that  sum.  McGregor 
thereupon  paid  Andrae  fS.OOO  as  and  for 
his  commissions  on  such  sale.  The  plain- 
tiff brought  this  action  to  recover  one- 
third  of  the  commissions  so  received  by 
defendant,  Andnie,  to-wit,  fl.OOO.  On  the 
trial,  and  at  the  close  of  the  plaintiff's  tes- 
timony, which  proves  the  above  facts,  a 
motion  by  defendant  for  a  nonsuit  was 
granted.  Judgment  was  entered  accord- 
ingly, after  a  motion  for  a  new  trial  had 
been  overruled.  A  further  statement  of 
the  testimony,  and  the  ground  on  which 
the  nonsuit  was  granted,  is  contained  In 
the  opinion.  The  plalntltt  appeals  from 
tlie  Jndgment  which  dismisses  his  com- 
plaint, with  costs. 

date  Jones  &  Sanborn,  for  appellant. 
Raymond  A  Breoaan,  for  respondent. 

L'VON,  J.,  (after  atating  the  facM  as 
above.)  Were  the  facts  contained  In  the 
forgoing  statement  all  tb^re  Is  of  the 
case,  there  would  be  no  doubt  that  the 
plaintiff,  Russell,  through  Malick,  fully 
earned  the  compensation  for  finding  a 
purchaser  of  McGregor's  land,  stipulated 
by  the  defendant,  Andrae,  to  be  paid  him 
therefor,  and  would  be  entitled  to  recover 
thesameln  thlsactlon.  But  there  are  other 
tacts  disclosed  by  the  testimony  upon 
which  the  court .  granted  the  nonsuit. 
These  will  now  be  stated.  As  soon  as 
Youmans,  who  afterwards  purchased  the 
lands,  saw  Mallck's  advertlscTnent  in  the 
Milwaukee  Sentinel,  and  on  February  12, 
1887,  he  telegraphed  Malick  at  Stevens' 
Point  for  descriptions  of  the  lands,  terms 
of  sale,  and  for  an  option,  and  asking  him 
it  he  would  give  the  option  at  the  price  of 
$30,000.  Malick  answered  this  telegram 
about   a  month    later,   stating   price  at 


f87,600.  Tonmans  replied  March  I5tb, 
again  requesting  option,  lowest  price,  etc., 
and  expressing  an  intention  to  examine 
the  lands.  Malick  then  sent  him  the  plata 
thereof,  but  told  him  there  was  an  cot- 
standing  option.  This  option,  which  was 
In  writing  signed  by  McGregor,  was  given 
to  one  Cooledsre,  and,  by  its  terms,  would 
expire  March  29th.  Cooledge  surrendered 
bis  option  before  it  expired,  and  Andrae 
had  it.  About  a  week  before  It  would 
have  expired,  Malick  told  Andrae  be  bad 
found  a  customer  for  the  lands,  but  liad 
forgotten  bis  name,  and  that  such  caa- 
tomer  wanted  an  option  on  them.  There- 
upon Andrae,  of  his  own  motion,  struck 
out  Cooledge's  name  where  it  &rst  oc- 
curred in  the  option,  and  Inserted  Mallck'a 
name  in  place  of  it,  leaving  Cooledge's 
name  therein  in  two  other  places,  and  de- 
livered the  option  to  Malick,  telling  him 
that  it  would  answer  the  required  par- 
pose  until  an  extension  thereof  could  be 
procured  from  McGregor,  to  whom  be 
made  application  therefor.  The  Instru- 
ment as  thus  altered,  after  giving  Malick 
the  refusal  of  the  lands,  reads  as  follows: 
"The  said  Cooledgecan  buy  the  said  lands 
at  any  time  within  thirty-two  days  from 
tbls  date,  and  1  will  causes  good  and  suffi- 
cient deed,  treefrom  all  legal  incurabrancea, 
to  be  executed  to  the  said  Cooledge  upon 
the  payment  to  me  of  the  sum  of  fSO.OOO. " 
It  does  not  appear  that  Malick  made  any 
use  of  the  option,  or  did  anything  after 
receiving  it  relating  to  a  sale  of  the  lands. 
The  learned  circuit  Judge  granted  the  uon- 
BUit  on  the  sole  ground  that,  by  accepting 
the  option,  Malick  changed  his  position 
from  that  of  an  agent  to  sell  the  lands  to 
a  proposed  purchaser  thereof,  and  thus 
defeated  the  right  of  his  principal,  RusBeU, 
to  recover  the  agreed  compensation  for 
finding  H  purchaser.  We  think  this  an  er- 
roneous ruling,  for  several  reasons:  (1) 
The  option  was  ftinctns  ottcio  by  rea- 
son of  its  surrender  by  Cooledge,  and 
probably  conferred  no  rights  upon  Malick 
for  that  reason.  (2)  It  does  not  appear 
that  Andrae  had  any  authority  from  Mc- 
Gregor to  grant  an  option  on  the  lands. 
Indeed,  It  was  understood  by  both  Mailck 
and  Andrae  that  the  latt«r  had  not,  for 
they  then  agreed  to  send  to  McGregor  for 
an  extension  thereof,  and  did  so,  which 
would  not  have  been  done  had  they  sup- 
posed Andrae  had  power  to  give  an  op- 
tion. (3)  The  option.  In  its  mutilated 
condition,  could  not  have  been  enforced, 
for  it  gave  what  Is  termed  therein  a  re- 
fusal of  the  lands  to  Malick,  and  gave  all 
the  fruits  thereof  to  Cooledge.  It  could 
not  have  been  enforced,  were  it  otherwise 
binding,  without  a  reformation  thereof, 
and,  on  the  facts  here  proved,  no  court 
would  have  reformed  it  at  the  suit  of 
Malick,  but  only  at  the  suit  of  Youmans. 
for  whose  benefit  it  was  intended.  (4) 
The  testimony  Is  undisputed  that  it  was 
given  for  the  sole  purpose  of  facilitating 
the  sale  of  the  lands  to  Youmans.  Malick 
had  no  idea  of  purchasing  the  lands,  and 
Andrae  did  not  suppose  that  he  bad. 
There  is  no  legal  objection  to  the  admis- 
sion of  parol  tiestimony  to  show  the  true 
character  of  the  transaction.  Agents  are 
frequentiy   invested    by   th^   principals 
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with  the  title  to  property,  tor  conven- 
fence  In  maklnK  sales  thereof,  and  we  are 
aware  of  no  mle  of  law  which  ezclndes 
parol  testimony  to  show  the  purpose  of 
the  transaction  when  proof  of  it  becomes 
necessary.  For  the  above  reasons,  we 
think  the  coart  erred  In  holding  that  the 
acceptance  of  the  option  by  Mallck  defeats 
this  action. 

The  learned  counsel  for  defendant  argued 
with  much  earnestness  and  ability  that, 
-conceding  the  court  gave  an  unsound  rea- 
son for  granting  the  nonsuit,  there  stUl 
remains  a  valid  reason  wby  It  should  not 
4)e  disturbed.  The  price  fixed  by  McGre- 
gor for  the  whole  of  bis  lands  was  f30,000. 
Andrae  informed  Russell  that  McOregor 
desired  no  larger  price  should  be  demand- 
«d,  and  instmcted  him  accordingly.  Mai- 
Ick  violated  this  instruction,  and  asked 
Toumans  f87,600  for  the  lands.  Because 
be  did  so,  counsel  maintains  that  Russell 
cannot  recover  against  Andrae  any  com- 
mission  on  the  sale,  notwithstanding  he, 
through  Malick,  found  a  purchaser.  As- 
suming, tor  tlie  purposes  of  the  case,  that 
an  agent  to  sell  property,  who  violates 
his  instructions,  cannot  recover  commis- 
sions, we  think  the  rule  has  no  applica- 
tion here.  Had  Andraebrought  an  action 
against  McGregor  to  recover  bis  commis- 
sions, the  rule  would  have  been  applica- 
ble, and  Mallck's  violation  of  McGregor's 
Instruction  would  be  Imputed  to  Andrae, 
and  would  defeat  a  recovery.  But  such 
violated  instruction  was  the  Instruction 
of  McGregor,  not  Andrae,  and  McGregor 
alone  was  liable  to  be  injured  by  its  viola- 
tion. He  alone  was  in  a  position  to  as- 
sert It  as  a  defense  to  any  claim  for  com- 
missions. It  was  also  competent  (or  him 
to  waive  the  violation  of  his  instruction, 
«nd  he  did  waive  it  by  paying  Andrae  the 
stipalated  commission  which  Russell, 
through  Malick,  had  earned  for  him.  Such 
waiver  binds  Andrae,  Russell,  and  Malick. 
It  estops  Andraefrom  assertlngsuch  viola- 
tion of  McGregor's  Instruction  as  a  defense 
to  this  action,  and  would  estop  Russell, 
after  he  receives  bis  commission,  from  as- 
serting it  in  an  action  brought  by  Malick 
to  recover  his  stipulated  share  of  such 
commission.  The  opposite  rule  would  al- 
low Andrae  to  retain  money  received  by 
faim  for  Rnssell's  services,  through  Mal- 
ick, which  he  had  agreed  to  pay  Russell, 
because  the  latter  had  violated  an  instruc- 
tion of  McGregor,  which  violation  Mc- 
Or^or  had  fully  waived,  as  be  lawfully 
might.  The  injustice  of  such  a  rule  Is  ob- 
vioua,  and  it  is  rejected  without  hesita- 
tion. The  Judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  will  be  re- 
manded for  a  new  trial. 


Mabtin  t.  Statb. 
OSuprmne  Court  cf  WUconttn.  Feb.  91, 180L) 
CaomiAi.  liAW— Plsa  vs  Abatement  —  Ikvorha- 
nos  —  CoMMTTTixo  Haoibtkatbs  —  Rbcbitiko 
Vbbdiot  uc  CocKSBL'a  Absbkcb  —  Sbntbncb— 
•    JuRiSDionojc  or  Cibcuit  Court. 

1.  One  aocnaed  of  bvirglary  pleaded  in  abate- 
ment to  the  information  that  prior  to  the  filing 
thereof  be  was  not  examined  biefore  a  cominittlng 
magistrate,  as  required  by  Rev.  Bt.  Wis.  i  mm, 
as  ameoded  by  Laws  1S81,  o.  178.  There  was  no 
^cmnirer  or  reply  to  this  plea,  but,  before  the 


]nry  was  impaneled,  defendant  moved  that  tlie 
plea  be  sustained,  which  was  oveiruled.  No  far- 
ther proceedings  were  had  in  regard  to  the  plea, 
and  defendant  was  convicted.  Held,  that  the 
question  considered  was  not  whetiier  the  plea 
was  sufficient,  bat  whether  it  was  supported  by 
the  evidence  in  the  record. 

3.  Under  Rev.  St.  Wis.  {  4S09,  providing  that, 
where  an  .accused  person  makes  oath  that  the 
ma^strate  before  whom  he  Is  brought  for  pre- 
Uminarr  examination  Is  not  Impartial  in  the  mat- 
ter, sucu  magistrate  shall  transmit  the  papers  to 
the  nearest  qualified  magistrate,  who  shall  pro- 
ceed as  if  the  accused  had  been  first  before  hSm, 
the  ilrat  magistrate  Is  the  proper  i>erson  to  deter- 
mine who  Is  the  nearest  magistrate,  and  his  de- 
termination is  conclusive. 

8.  Where  an  information  contained  two 
counts  charging  separate  burglaries  on  the  same 
night  and  In  the  same  vicinity,  it  was  not  an 
abuse  of  discretion  to  refuse  to  require  the  pros- 
ecutor to  elect  between  Uiem. 

4.  A  verdict  mar  be  received  when  the  court 
is  In  regular  session,  and  the  defendant  is  present^ 
even  though  his  counsel  is  absent 

6.  A  verdict  will  not  be  set  aside  because  the 
prosecutor,  in  violation  of  Rev.  Bt  Wis.  {  4071, 
commented  on  the  accused's  failure  to  testify  in 
his  own  behalf,  when  the  record  fails  to  snow 
that  any  objection  was  made  at  the  time,  or  that 
any  ruling  was  had  in  regard  thereto. 

0.  The  fact  that  the  sentence,  as  set  out  intbs 
biU  of  exceptions,  does  not  afurmatively  show 
that  it  was  signed  by  the  judge,  is  no  gronnd  far 
setting  it  aside.  It  will  be  presumed  to  be  the 
sentence  of  the  court,  in  the  absenoe  of  an  affirm- 
ative showing  to  the  contrary. 

7.  Laws  Wis.  1889,  c.  94,  creating  the  munio- 
Ipal  court  of  Ashland  county,  and  giving  it  ex- 
elusive  Jurisdiction  of  all  criminal  oases  except 
for  rape  and  murder,  orovided,  In  section  10, 
that  it  should  not  affect  the  ]urisdiotion  of  any 
court  as  to  causes  pending  therein  at  the  time 
the  municipal  court  was  organized.  Held,  that 
a  cause  was  "pending"  in  the  circuit  court  as 
soon  as  a  person  was  held  to  ball  by  a  magistrate  to 
answer  therein  to  an  information,  and  such  court 
had  jurisdiction  to  determine  the  cause,  although 
the  new  court  was  organized  before  trial. 

Appeal  from  circuit  court,  Ashland 
county. 

Co7e  (ft  O'Keefy,  for  plaintiff  in  error. 
J.  M.  Clancey,  Asst.  Atty.  Gen.,  for  the 
State. 

Tatlob,  J.  The  plaintiff  was  convteted 
of  the  crime  of  burglary  committed  in  the 
city  of  Ashland,  in  the  county  of  Ashland. 
The  district  attorney  of  said  county,  on 
the  6th  of  June,  1889,  filed  in  the  circuit 
court  of  said  county  an  information  in 
the  following  language:  "I,  George  P. 
Rossman,  district  attorney  for  said  coun- 
ty, hereby  inform  the  court  that  on  the 
16th  day  of  January,  in  the  year  1889,  at 
said  county,  R.  G.  Martin,  at  the  store 
building  of  R.  W.  French,  situated  in  the 
city  ot  Ashland,  in  said  county,  in  the 
night-time  of  the  same  day,  then  and 
there  unlawfully,  feloniously,  and  bur- 
glariously did  break  and  enter,  with  intent 
then  and  there  the  goods,  chattels,  and 
property  of  said  R.  Vi.  French,  then  and 
there  in  said  store  building  being  found, 
then  and  there  feloniously  and  burglari- 
ously to  steal,  take  and  carry  away, 
against  the  peace  and  dignity  ol  the  state 
ot  Wisconsin.  (2)  I,  Geo.  P.  Rossman, 
aforesaid,  do  further  inform  the  court 
that  on  the  16th  day  of  January,  in  the 
year  1889,  at  said  county,  F.  G.  Martin 
did,  at  the  store  building  ot  M.  SIIber& 
Co.,  situated  in  the  city  ot  Ashland,  in 
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aald  eoant7>  In  the  night-time  of  the  same 
day,  then  and  there  nnlawfully,  teloDioutk 
ly,  and  borglarioosly  did  break  and  enter, 
with  Intent  then  and  there  the  goods, 
chattels,  and  property  of  said  M.  Bllber  & 
Co.,  then  and  there  in  the  said  store  build- 
ing being  foDnd,<  then  and  there  felonious- 
ly and  burglariously  to  steal,  take  and 
carry  away,  against  the  peace  and  dig- 
nity of  the  state  of  Wisconsin.  Dated 
May  27tb,  1889.  George  P.  Ros8ma.n, 
District  Attorney."  Before  any  other 
proceedings  were  had  In  the  case,  the 
plalntlS  In  error,  by  his  attorney,  filed  a 
plea  in  abatement,  as  follows :  "And  now 
comes  defendant  abore  named,  and,  as  a 

glea  In  abatement  to  the  Information 
erein  filed,  alleges :  (1)  That  defendant 
was  not,  prior  to  the  filing  of  the  informa- 
tion herein,  examined  before  any  magis- 
trate, or  other  ofiicer  qualified  by  law, 
upon  the  said  charge;  and  as  to  the 
offense  set  out  in  said  information  be 
never  at  any  time  had  a  preliminary  ex- 
amination therein,  or  for  such  orfense,  and 
has  never  on  said  charge  waived  the  same. 
(2)  That,  on  the  secimd  count  in  said  In- 
.  formation  set  forth,  said  defendant  alleges 
that  neither  prior  to  the  filing  of  the  same, 
or  at  any  other  time,  has  defendant  had  a 
preliminary  hearing  or  examination  on 
the  said  charge  before  any  magistrate  or 
officer  qualified  by  law  to  hold  the  same, 
and  that  the  defendant  hns  never  waived 
the  same.  [Signed]  F.G.Martin."  This 
plea  was  verified  by  the  defendant's  affida- 
vit, as  follows:  "State  of  Wisconsin, 
Ashland  county — ss. :  T.  U.  Martin,  being 
duly  sworn,  upon  oath  says  that  he  is  the 
defendant  above  named,  and  tbat  he  has 
heard  read  the  above  and  foregoing  plea 
in  abatement,  and  knows  the  contents 
thereof,  and  that  tbesameistrueof  hisown 
knowledge.  F.  Q.  Martin.  Subscribed 
and  sworn  to  before  me  this  6th  day  of 
June,  1889.  W.  O'Kkefe,  Notary  PnbUc, 
Ashland  County."  The  only  proceeding 
had  upon  said  plea  in  abatement,  appear- 
ing in  the  record  of  the  trial,  was  as  fol- 
lows: "Motion  by  the  defendant  tbat  the 
plea  In  abatement  be  sustained  In  his  be- 
half. Motion  denied,  and  exception  by 
the  defendant. "  The  further  proceedings 
in  the  case  were  as  follows:  The  defend- 
ant then  moved  "that  the  attorney  for 
the  state  be  required  by  the  court  to  elect 
npon  which  count  In  the  Information  he 
will  stand  upon."  This  motion  was  also 
denied,  and  the  defendant  excepted;  and 
thereupon  a  Jury  in  the  case  was  sworn, 
and  the  state  produced  its  wltneBnes,  and 
the  case  w«s  tried  by  the  Jury.  No  wit- 
nesses were  produced  on  the  part  of  the 
defendant.  Before  the  case  was  submit- 
ted to  the  Jury,  the  state  moved  the  court 
to  withdraw  from  the  consideration  of 
the  Jury  the  second  count  In  the  informa- 
tion. The  court  granted  the  motion,  and 
the  defendant  excepted.  After  hearing 
the  argument  of  counsel  and  the  Instruc- 
tions of  the  court,  the  Jury  returned  a  ver- 
dict finding  the  defendant  guilty  uf  the 
offense  charged  in  the  first  count  of  the  in- 
formation; and  thereupon  the  defendant 
moved  in  arrest  of  Judgment,  and  for  a 
new  trial,  on  the  ground  that  the  verdict 
«vas  rendered  In  the  absence  of  counsel  for 


the  defendant,  and  upon  Che  ground  that 
the  coanael  tor  the  state  had  improperly 
commented  upon  the  fact  tbat  the  ddnid- 
ant  did  not  testify  in  his  own  behalf  on 
the  trial.  This  motion  was  overruled, 
and  thereupon  the  court  sentenced  the  de- 
fendant in  the  following  language:  "It  Is 
hereby  adjudged  that  yoo,  Frank  G.  Mar- 
tin, be  sentenced  to  be  confined  at  hard 
labor  In  the  state-prison  at  Waupun,  by 
the  warden  thereof,  for  the  period  of  tour 
years;  that  the  first  day  of  your  imprison- 
ment, and  the  5th  day  of  Febmary  each 
year  thereafter,  be  solitary  confinement. 
The  term  of  your  imprisonment  shall  be- 
gin at  noon  to-day.  Let  the  sheriff  of 
Ashland  county  put  this  Indgment  into 
execution.  Dated  this  8th  day  of  June,  A. 
D.  1889. "  The  defendant  excepted  to  tlie 
Instructions  of  the  court  to  the  Jury,  and 
also  to  the  rulings  of  the  court  npon  the 
introduction  of  evidence  on  the  trial.  A 
bill  of  exceptions  has  been  duly  settled,  in 
which  the  exceptions  of  the  d(itaidant  are 
preserved. 

The  first  error  alleged  by  the  teamed 
eonnnel  for  the  plaintlB  la  error  Is  the  rul- 
ing of  the  trial  court  upon  hia  motion  to 
sustain  his  plM  in  abatement.  What  the 
object  of  the  learned  counsel  was  In  mak- 
ing such  motion  at  the  time  it  was  made, 
and  before  a  Jury  wasimpaneled  to  try  the 
issues  in  the  case,  is  not  entirely  clear. 
We  think,  however,  that  this  court  must 
treat  the  motion  as  having  been  made  np- 
on the  plea  Itself,  and  npon  the  record 
therein  supposed  to  be  before  the  court, 
as  of  itself  containlngevldencesufflcient  to 
sustain  such  plea.  There  does  not  ap- 
pear to  have  been  any  reply  to  the  plea, 
either  by  way  of  demurrer  or  reply.  It 
would  ni>t  be  Just,  therefore,  to  treat  the 
motion  as  a  motion  asking  the  court  to 
pass  npon  the  sufficiency  of  the  plea  as  a 
plea  in  abatement.  Treating  the  motion 
as  a  motion  to  pass  upon  the  question 
whether  the  plea  was  sustained  by  the 
evidence  contained  in  the  record  In  the 
case,  we  think  it  was  properly  decided  that 
its  allegations  were  not  proved  by  the 
record. 

The  object  of  the  plea  was  to  have  the 
court  pass  upon  the  question  whether  the 
defendant  had  been  properly  arrested  and 
examined  upon  the  charges  contained  In 
the  information  before  the  information 
against  him  was  filed  in  the  circuit  court. 
Section  4654,  Rev.  St.,  ax  amended  by 
chapter  173,  Laws  1881,  (2  Sanb.  &  B.  Ann. 
St.  p.  2:130,)  expressly  provides  tbat  "no 
information  shall  be  filed  against  any  per- 
son for  any  offense  until  such  person  shall 
have  had  a  prellminnry  examination,  as 
provided  by  law,  before  a  Justice  of  the 
peace  or  other  examining  magistrate  or 
officer,  unless  such  person  shall  waive  his 
right  to  such  examination;  •  *  •  but 
no  failure  or  omisRlon  of  such  preliminary 
examination  shall  in  any  case  Invalidate 
any  information  in  any  court  unless  the 
defendant  shall  take  advantage  of  such, 
failure  or  omission,  before  pleading  to 
the  merits,  by  a  plea  in  abatement. "  When 
an  examluHtlon  of  a  person  accnsed  of 
any  crime  is  had  before  a  Justice  or  other 
examining  magistrate,  and  such  Justice  or 
magistrate    finds    there    is     reasonably 
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groond  for  beHerins  tbe  party  eharged 
gailty  of  the  offense  «harged  affainat  him, 
he  shall  hold  him  to  trial,  and  cummit  him 
to  tbe  Jail  of  the  proper  county,  il  ball  be 
not  tumlstaed.  Secttone  4792,  Rer.  St.,  (2 
8anb.  &  B.  Ann.  St.  p.  2370.)  And  upon 
holding  the  party  to  ball,  or  committing 
him,  tbe  examining  magistrate  is  required 
by  section  4801,  Rev.  St.,  (2  Sanb.  &  B. 
Ann.  St.  p.  2372,)  to  certily  and  retam  to 
the  clerk  of  tbe  court  before  which  tbe 
party  etaargrd  is  boond  to  appear,  within 
10  days  after  tbedose  of  the  examination, 
all  examinations,  evidence,  and  recogni- 
cances  taken  by  such  examining  magis- 
trate. And  secUon  4663,  Rev.  St.,  as 
amoided  by  chapter  257,  Laws  1889,  (3 
Sanb.  ft  B.  Ann.  St.  p.  2329,)  makes  It  the 
duty  of  "tbe  district  attorney  ol  the  prop- 
er county  to  inqnlre  into  and  make  full  ex- 
amination of  all  the  facts  and  circum- 
stances connected  with  any  case  of  prelim- 
inary examination,  as  provided  by  law, 
touching  the  commission  of  any  offense 
whereon  the  offender  shall  have  been  com- 
mitted to  ]ail  or  become  recognised  or  held 
to  bail,  and  to  file  an  information  setting 
forth  the  crime  committed,  according  to 
tbe  facts  ascertained  on  such  examina- 
tion, and  from  the  written  te«ttimuny  tak- 
en thereon,  whetiier  it  be  tbe  offense  charised 
In  thecomplainton  which  tbeexaminatlon 
was  had  or  not."  The  remalndt^r  of  the 
secHon  anthorisee  thedistrlct  attorney  to 
decline  in  certain  cases  to  file  an  informa- 
tion against  tbe  accused.  Itis  clear  from 
the  sections  of  the  statutes  above  quoted 
that  no  information  can  be  properly  filed 
against  an  accused  person  until  a  prelim- 
inary examination  has  been  had,  as  author^ 
Ixed  and  provided  by  law,  unless  tbe  ac- 
cused, upon  being  arrested  and  brought 
before  an  examining  magistrate,  shall 
waive  such  examination;  and  it  is  also 
eqoaDy  clear  that,  under  tbe  statute,  tbe 
want  of  such  preliminary  examination  can 
only  be  taken  advantage  of  by  tbe  party 
Informed  against  by  pleading  that  fact  in 
abatementof  the  Information  before  plead- 
ing to  the  merits.  The  learned  coun8el  for 
tlie  plaintiff  in  error  was  correct  in  filing 
bis  plea  setting  up  that  matter  as  a  plea 
in  abatement  tieforo  pleading  to  the  mer- 
its. Tbe  more  orderly  rule  would  bo  for 
the  attorney  for  the  state,  In  such  case, 
cither  to  demur  to  the  plea,  if  he  thought 
it  insufficient,  or,  ff  sufficient,  and  tbe  state 
denied  its  truth,  to  reply  to  tbe  plea,  and 
try  the  issue  so  formed,  before  proceeding 
to  try  the  defendant  for  the  offense 
charged.  The  regular  course  of  protreed- 
ing  was  not  taken  in  this  case,  and,  as 
said  above,  we  must  treat  the  action  of 
the  court  In  nut  allowing  tbe  plea  as 
founded  upon  the  evidence  furnished  by 
tbe  retarn  of  the  examining  magistrate, 
on  file  In  the  court,  and  upon  which  the  in- 
formation was  based.  Treating  that  as 
l>efore  tbe  court,  the  plea  was  wholly  un- 
supported. The  return  of  the  examining 
magistrate  eonclusivel.v  showed  that  an 
examination  had  been  bad  In  compliance 
with  tbe  law,  and  that  be  had  made  the 
proper  order  holding  the  defendant  to 
ball,  or  had  committed  him  for  want  of 
bail. 
_  Tbe  learned  counsel  lor  the  plaintiff  in 


error  contends  that  the  return  ol  the  ex- 
amining magistrate  shows  on  its  face  that 
no  legal  examination  bad  been  had,  and 
alleges  that  the  examining  magistrate  bad 
no  Jurisdiction  tomakosuch  examination. 
This  contention  is  based  on  tbe  allegation 
that  tbeaccused  was  arrested  and  brought 
before  a  Justice  ol  the  peace,  and  on  being 
brought  before  such  Justice  he  made  tbe 
proper  afiidavit  tor  tbe  removal  of  the 
case  to  some  other  Justice  or  magistrate, 
and  that  it  was  the  duty  of  the  magi»- 
trate  before  whom  the  accused  was  first 
brought  to  transmit  tbe  proceedings  to 
tbe  nearest  Justice  or  magistrate,  and  al- 
leges that  the  magistrate  to  whom  tbe 
proceeding  was  transferred  was  not  tbe 
nearest  Justice  or  magistrate.  The  return 
ol  the  magistrate  shows  that  that  objec- 
tion was  made  by  tbe  accused  when  he 
was  brought  tiefore  blm,  and  that  be  tiled 
an  affidavit  showing  that  the  examining 
magistrate  was  not  tbe  nearest  justice  or 
magistrate  to  the  Justice  transmitting  the 
papers  to  bim.  The  statute  under  which 
the  case  was  transferred  by  the  Justice  be- 
fore wbom  the  accused  was  brought  is  sec- 
tion 4809.  Rev.  St.  By  this  section  It  Is 
provided  that  if  tbe  accused  "shall  make 
oath  that  from  prejudice  or  other  eause 
he  believes  that  such  Justice  or  other  magis- 
trate will  not  decide  impartially  in  tbe 
matter,  then  tbe  said  Justice  or  other  mag- 
istrate shall  transmit  all  the  papers  in  the 
case  to  tbe  nearest  Justice  or  other  mag- . 
istrate  qualified  by  law  to  conduct  the  ex- 
amination, who  shall  proceed  with  the  ex- 
amination in  the'same  manner  as  though 
scUd  defendant  had  flret  been  brought  be- 
fore bim."  The  learned  counsel  for  the 
plaintiff  In  error  claims  the  right  to  raise 
the  question,  before  the  magistrate  to 
wbom  the  papen  are  transmitted,  that 
be  Is  not  the  nearest  Justice  or  magistrate 
to  the  Justice  who  transmitted  the  papers 
to  bim.  On  the  other  hand,  the  district 
attorney  claims  that  this  question  must 
necessarily  be  settled  by  the  Justice  to 
whom  the  application  is  made.  We  are 
inclined  to  bold  that  the  contintion  of 
the  district  attorney  is  a  right  constmo- 
tlon  of  the  statute,  and  that  to  construe 
it  as  contended  for  by  the  counsel  tor  the 
plaintiff  would  lead  to  great  contusion, 
and  tend  to  defeat  Justice.  If  the  qnes- 
tion  could  be  agitated  before  the  magis- 
trate to  whom  the  papen  were  transmit- 
ted, and  be  abonld  be  of  the  opinion  that 
tbe  first  Justice  had  made  a  mistake,  he 
could  do  nothing  in  the  matter,  and  the 
prisoner  would  be  nt  large,  and  Justice 
might  be  entirely  defeated.  This  ques- 
tion does  not  seem  to  have  been  expressly 
determined  by  this  court.  Tbe  question 
has  been  before  the  supreme  court  of 
Iowa  upon  a  statute  in  all  respects  like 
tbe  statute  of  this  state,  and  that  court 
held  that  the  Justice  transmitting  the  pa-  - 
pere  was  the  Justice  to  determine  who 
was  the  nearest  Justice,  and  bis  Judgment 
thereon  was  conclusive  upon  the  parties. 
Tennis  v.  Anderaon.  55  Iowa,  625,  8  N.  W. 
Rep.  477;  Connell  v.  Stelson,  88  Iowa,  147; 
Bremner  v.  Hallowell,  59  Iowa,  488, 13  N. 
W.  Rep.  412.  Tbe  construction  given  t9 
the  statute  by  the  Iowa  court.  It  seems 
to  us,  is  the  only  construction  consistent 
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with  a  proper  administration  of  Justice. 
We  mast  hold,  tberetore,  that  the  records 
in  the  courts  in  this  case  at  the  time  the 
defendant  filed  his  plea  in  abatement,  and 
when  he  moved  the  court  to  allow  the 
same,  disproved  the  truth  of  his  plea,  and 
no  injustice  was  done  to  the  defendant  by 
disallowing  the  same.  It  there  was  any 
irregularity  in  the  manner  of  disposing  of 
the  plea,  it  did  not  prejudice  the  defend- 
ant's rights,  and  Is  no  ground  for  revera- 
ing  the  judgment. 

It  is  insisted  that  the  motion  made  to 
the  court  to  compel  the  district  attorney 
to  elect  which  one  of  the  counts  in  the  in- 
formation he  would  rely  upon  on  the  trial 
should  have  been  granted,  and  that  it 
was  error  not  to  grant  the  motion. 
Whether  the  court  should  have  directed 
the  district  attorney  to  elect  was  a  matter 
very  much  in  the  discretion  of  the  trial 
judge;  and  such  election  cannot  be  de- 
manded as  a  matter  of  right.  Newman 
v.  State,  14  Wis.  402;  State  v.  Fee,  19 
Wis.  662-666;  State  v.  Gummor,  22 
Wis.  442-443;  Miller  v.  State,  25  Wis. 
384;  State  v.  Leicham,41  Wis.  677;  sec- 
tion 4660,  Bev.  St. ;  1  Bisb.  Crlm.  Proc.  § 
421  et  seq.,  §  444  et  seq.  These  authorities 
cluarly  show  that  it  Is  not  error  to  join  in 
the  same  information  counts  statlngsepa- 
rate  and  distinct  offenses,  and  that  it  is  in 
the  discretion  of  the  trial  court  whether 
the  prosecuting   attorney  shall  be  com- 

fielled  to  elect  upon  which  he  will  proceed, 
n  the  case  at  bar  the  indications  were 
that  separateotfensesbad  been  committed 
in  the  same  locality  about  the  same  time, 
and  the  circumstances  pointed  to  the  de- 
fendant us  having  committed  both.  Un- 
der these  circumstances  it  was  proper 
that  the  district  attorney  should  charge 
both  offenses  in  the  same  information; 
and  it  was  not  an  abuse  of  discretion  on 
tbe  part  of  the  court  not  to  require  him  to 
elect,  before  the  evidence  was  presented, 
upon  which  count  he  would  ask  for  a  ver- 
dict. There  certainly  was  no  error  of 
which  tbe  accused  could  complain  in  with- 
drawing from  the  consideration  of  the 
jury  the  guilt  or  innocence  of  the  defend- 
ant as  to  the  offense  charged  in  the  second 
count  in  the  information.  We  have  ex- 
amined the  exceptions  taken  to  the  evi- 
dence, and  to  the  charge  of  the  court  to 
tbe  jury,  and  find  uo  substantial  errors 
committed  in  either  the  admission  of  evi- 
dence or  in  the  instructions  to  the  jury. 
In  these  respects  the  case  appears  to  have 
been  carefully  and  fairly  tried  and  submit- 
ted. 

There  was  no  error*in  receiving  the  ver- 
dict in  the  absence  of  the  attorney  for  the 
defendant.  The  verdict  was  received  while 
the  court  was  regularly  in  session;  and, 
if  the  counsel  for  tbe  defendant  desired 
to  be  present  when  the  verdict  was  re- 
ceived, there  was  nothing  to  hinder  his  be- 
ing present,  and  it  was  not  the  duty  of 
the  court  to  send  for  him.  It  was  suffi- 
cient if  thef  defendant  himself  was  present 
when  tbe  verdict  was  received,  and  there 
is  no  complaint  in  that  respect. 

Tbe  learned  counsel  Insists  that  thecourt 
Aould  have  granted  a  new  trial  because 
the  district  attorney  made  improper  com- 
ments to  tbe  jury  upon  the  tact  that  the 


defendant  did  not  offer  himself  as  a  wit- 
ness In  his  o  wn  behalf.  If  what  the  learned 
counsel  stated  In  his  affidavit  tor  a  new 
trial  is  a  correct  statement  of  what  the 
distiict  attorney  said  npon  tbat  question, 
there  can  be  no  doubt  as  to  tbe  gross  im- 
propriety of suchstatements.  Section 4071, 
Rev.  .jt.,  reads  as  follows:  "In  all  crim- 
inal actions  and  proceedings  tbe  party 
charged  shall  at  his  own  request,  but  not 
otherwise,  be  a  competent  witness;  bat 
bis  refusal  or  omission  to  testify  shall  cre- 
ate no  presumption  against  him  or  any 
other  party  thereto. "  This  section  hav- 
ing expressly  declared  tbat  the  omission 
of  the  defendant  in  a  criminal  action  to 
testify  shall  create  no  presumption  against 
him,  it  was  highly  improper  to  intimate 
or  argue  to  the  jury  that  such  omission 
should  raise  any  presumption  against  him 
a9  to  his  guilt.  On  tbe  part  of  tbe  state, 
it  is  denied  that  the  district  attorney 
made  the  remarks  attributed  to  him  by 
the  plaintiff  In  error.  There  is  nothing  in 
the  bin  of  exceptions,  or  even  In  the  affi- 
davit of  the  counsel  for  tbe  defendant  up> 
on  which  he  asked  to  set  aside  the  verdict 
and  for  a  new  trial,  which  shows  tbatsucb 
remarks  were  objected  to  by  tbe  defendant, 
or  that  the  attention  of  the  court  was 
draiwn  to  the  fact  that  such  remarks  were 
being  made  to  the  jury,  or  any  ruling  of 
the  court  in  regard  to  the  propriety  or  im- 
propriety of  tbe  same.  Upon  this  state  of 
the  record,  the  question  as  to  tbe  proprie- 
ty of  the  attorney's  cemarks  are  in  no 
way  in  the  case  for  the  consideration  of 
this  court.  B^ker  v.  State,  69  Wis.  82-41, 
S3  N.  W.  Rep.  62:  Hoffman  ▼.  State.  66 
Wis.  46,  26  N.  W.  Rep.  110 ;  Santry  v.  State 
67  Wis.  67,  30  N.  W.  Rep.  226. 

It  is  urged  by  tbe  learned  counsel  that 
there  is  no  imfflcient  judgment  or  sentence 
in  the  case.  It  is  asserted  that  the  record 
does  not  show  tbat  tbe  sentence  pro- 
nounced against  tbe  defendant  was  pro- 
nounced by  the  court.  In  looking  at  the 
bill  of  exceptions,  it  is  sufficiently  shown 
that  the  sentence  was  pronounced  by  the 
court,  and  entered  by  the  clerk  on  his 
minutes  as  the  Hentenceof  the  court.  This 
is  sufficient,  without  the  signature' of  the 
judge,  or  even  that  of  the  clerk.  For  any- 
thing appearing  in  the  record  or  the  bill 
of  exceptions,  the  sentence  and  judgment 
may  bave  been  signed  by  tbe  judge  and 
clerk  both;  and,  before  this  court  would 
say  the  defendant  had  not  been  properly 
sentenced  by  the  court,  tbat  fact  must  be 
plainly  made  to  appear  to  this  court. 
That  the  sentence  In  this  case  was  the  sen- 
tence of  the  court  appears  from  the  bill  of 
exceptions  quite  as  clearly  as  it  did  In  the 
case  of  Franz  v.  State,  12  Wis.  636,  which 
this  court  held  sufficient. 

The  learned  counsel  for  the  plaintiff  In 
error,  as  a  further  and  final'  proposition, 
allege  that  tbe  circuit  court  of  Ashland 
county  had  no  jurisdiction  to  try  tbe  in- 
formation against  tbe  plaintiff  in  error. 
This  proposition  is  founded  upon  the  fact 
that  on  the  15th  day  of  March,  1889,  the 
legislature  of  the  state  created  the  munici- 
pal court  uf  the  county  of  Ashland,  and 
gave  that  court  exclusive  jurludictlon  to 
try  all  criminal  cases  arising  In  said  coun- 
ty except  for  rape  and  murder.    Admit-. 
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ting  tblB  to  be  the  eflect  of  chapter  M, 
Laws  1889,  and  that  snch  court  became 
(ally  organised  when  the  governor  ap- 
pointed a  ]Ddge  for  said  coort,  who  as- 
Bumed  snch  office  nndersachappointment, 
and  then  became  a  court  having  sacb  ex- 
clusive Jurisdiction  In  criminal  matters  in 
said  county,  (a  proposition  we  do  not 
afiBrm  or  disaffirm  in  this  case,)  still  we 
are  clearly  of  the  opinion  that  the  circuit 
cburt  bad  Jurisdiction  to  try  the  informa- 
tion against  the  defendant.  The  act  Is 
clearly  prospective,  and  does  not  take 
away  any  Jurisdiction  -which  vested  in  the 
circuit  court  when  the  act  went  into  effect.' 
In  the  case  at  bar  the  defendant  was  ar- 
rested in  January, 1889,and  hie  examination 
was  bad.and  be  wason  the  26th  of  January, 
1888,  held  to  ball  to  answer  any  informa- 
tion which  should  be  presented  against 
him  in  said  clrcuitconrt, and  onXlie  28th  of 
January,  188S,the  magistrate  before  whom 
bis  examination  was  held  made  his  re- 
turn to  said  circuit  eonrt,  as  required  by 
law.  As  to  the  defendant's  case,  the  cir- 
cuit court  became  possessed  of  the  same 
from  the  date  the  defendant  was  held  to 
bail  to  appear  in  said  court.  There  is  no 
provision  in  the  act  creating  the  municipal 
eonrt  which  provides  for  transferring  a 
case  pending  in  that  eonrt  when  the  act 
creating  the  municipal  eonrt  talces  effect. 
As  the  Jurisdiction  of  the  circnit  court  is 
not  expressly  divested  by  the  creation  of 
said  municipal  court,  it  necessarily  had 
the  Jurisdiction  of  cases  then  pending 
therein.  That  this  was  the  clear  intent  of 
chapter  94,  Laws  1889,  is  manifest  from 
the  provisions  of  section  10  ol  said  act. 
Section  10  reads  as  follows:  "Nothing  in 
this  act  shall  be  construed  as  in  any  man- 
ner attteting  the  right  or  Jurisdiction  of 
any  court.  Judge,  Justice  of  the  peace,  or 
police  Justice  to  hear,  try,  and  determine 
any  cause  pending  in  such  court,  or  iMfore 
snch  Judge,  Justice  of  ths  peace,  or  police 
Justice,  or  which  may  be  commenced  be- 
fore the  Judge  of  the  municipal  coart  shall 
oiterapon  the  dn ties  of  his  office."  This 
action  wascommenced  and  pending  in  the 
drenit  court,  within  the  meaning  of  said 
section,  when  the  defendant  was  held  to 
bail  to  answer  an  Information  against 
him  in  said  court.  We  And  nosnbstantlal 
error  in  the  record.  The  Judgment  of  the 
cireolt  eonrt  is  affirmed. 


Taylor  v.  Coon. 
(jBuipnme  Court  cf  Witconain.   Feb.  34, 18B1.) 

AmAIXBUi  OBOSB  —  COMTRAOT  OF  IUDSHinTr— 

Aonox  OTos — ^Fabtieb— FLmu>iNO. 

1.  Where  the  record  ahowa  that  the  hearing 
of  a  motiou  to  strike  a  demurrer  trom  the  files 
WM  before  the  court,  and  the  order  recites  that, 
the  "court  hSTlDK  heard  the  arguments,  it  is  or- 
dered that  the  demurrer  be  and  it  Is  hereby 
stricken  from  die  Alee, "  It  suffloiently  appears 
that  the  order  was  made  t>y  the  ooort,  and  it  la 
^vpealable. 

i.  A  contract  providing  that  the  parties  to  it 
oontraet  "eaohwlth  aU  the  others,  and  each  with 
those  who  are  or  may  become  liable  as  Indorsers 
on  the  paper  of  the  E.  Co.,"  to  Indemnify  and 
IMOtect  such  stockholders  as  are  now  liable  as 
such  indorsers,  in  proportion  of  each  stockhold- 
er's ownership  of  stock, "  is  a  several  contract, 
sod  one  may  maintain  an  action  thereon  af^ainst  an- 
other of  the  parties  without  joining  all  the  others 


8.  In  an  action  on  a  contract  signed  by  a  leas 
number  of  persoiu  than  are  named  in  the  body 
ot  it  as  parties,  where  the  complaint  alleges 
that  the  defendant  "for  good  consideration  exe- 
cuted and  delivered  to  plaintiff"  the  agreement 
in  suit,  the  complaint  is  not  demurrable  because 
it  does  not  show  that  all  the  parties  to  the  oon- 
traet executed  it,  as  the  "deliverv"  alleged  is  a 
consent  by  defendant  that  the  aKreement  shall 
bind  him,  without  the  signature  of  all  the  others 
named. 

4.  A  contract  that  the  parties  to  it,  being 
stockholders  in  the  H.  Co.,  will  indemnify  those 
who  are  or  become  indorsers  of  the  paper  of  said 
company  in  the  proportion  of  each  stockholder's 
ownership  of  stock,  is  not  an  "instrument  tor  the 
payment  of  monqr"  within  the  meaning  of  seo- 
tion  12675,  Rev.  St.  Wis.,  providing  that  In  an 
action  on  an  instrument  for  the  payment  of  money 
odly  it  shall  be  snfBcient  to  give  a  copy  of  it  to 
the  adverse  party,  and  to  state  there  Is  due  there- 
on a  specified  sum.  Following  Carrington  v. 
Bayley,  43  Wia  607.  Overruling  Ooe  v.  Straus, 
11  Wis.  78. 

6.  A  contract  between  several  persons,  stock- 
holders of  the  aameoompany,  providing  that  each 
would  indemnify,  protect,  and  aave  harmless 
such  stockholders  who  are  or  become  indorsers  on 
the  company's  paper  in  proportion  of  each  stock- 
holder's ownership  of  stock,  and  would,  on  de- 
mand of  any  stockholder  called  upon  to  pay  such 
paper,  oontrlbnte  to  the  payment  such  sum  as  he 
ought  to  oontribute  in  proportion  to  his  stock,  la 
not  a  contract  of  indemnity  against  liability  as 
indorser,  but  one  of  indemnitv  against  loss  or 
damage  by  reason  of  such  liability;  and  a  failure 
to  allege  that  plaintilt  paid  the  obligation  on 
which  he  was  indorser  is  fatal  on  demurrer. 

Appeal  from  circuit  court,  St.  Croix 
county ;  £.  B.  Bundy,  Judge. 

This  action  is  upon  a  certain  agreement 
in  writing,  (termed  in  the  complaint  a 
"bond,")  executed  by  the  parties  to  this 
action  and  Uothers,  under  their  respective 
bands  and  seals,  dated  August  28, 1884,  a 
copy  of  which  Is  set  out  In  the  complaint. 
The  agreement  purports  tu  have  been  en- 
tered taito  by  21  persons  or  firms  named 
therein,  (Including  these  parties,)  "each 
with  the  others  aa  parties  hereto,  ^and  is 
as  follows:  "Whereas,  the  said  parties 
are  the  stockholders  of  the  Hudson  Lum- 
ber Company,  a  corporation  organised 
and  existing  under  the  laws  of  the  state 
of  Wisconsin,  and  doing  business  at  the 
city  ol  Hudson,  in  the  county  of  St.  Croix 
and  state  of  Wisconsin;  and  whereas,  the 
said  company  is  indebted  to  divers  persons 
in  the  sum  of  about  921,000,  upon  the  pa- 
per evidencing  which  Indebtedness  several 
of  said  parties  have  t>ecome  responsible  as 
Indorsers;  and  -whereas,  the  said  paper 
is  to  be  renewed  from  time  to  time,  and 
said  indorsements  continued,  and  new 
ones  given ;  and  whereas,  it  will  be  neces- 
sary to  borrow  other  amounts  for  the  use 
of  the  corporation,  and  the  same  can  only 
be  secured  by  the  individual  indorsement 
by  some  of  the  stockholders  of  the  corpo- 
rate paper;  and  whereas,  it  is  only  fair 
that  in  such  events  each  stockholder 
should  be  under  guaranty  and  agreement 
to  Indemnify  and  save  harmless,  in  pro- 
portion to  bis  ownership  of  said  stock, 
such  stockholders  as  are  now  upon  the 
company's  paper,  or  shall  hereafter  in- 
dorse paper  for  the  benefit  of  the  company 
and  its  stockholders:  Now.  therefore,  it 
is  agreed  by  and  between  the  parties 
above  mentioned, each  with  all  the  others, 
and  each  with  such  stockholders  au  shall 
now  be  liable  upon  the  company's  paper. 
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or  eball  hereafter  become  so  by  Indorse- 
ment  or  otherwiBe,  as  alorpuald,  that  each 
of  the  said  parties  will  bo  indemnify,  pro- 
tect, and  save  harmleBstheuaid  stockhold- 
ersnow  upon  the  company's  paper,  or  Buch 
aa  shall  hereafter  assume  the  liability  ol 
indoraera  of  said  company's  paper,  in  pro- 
portlon  ot  each  of  said  stoc'iholders'  own- 
ership of  said  Btock,  and  to  that  end  will, 
upon  the  demand  of  any  one  or  more  of 
said  stockholders  who  shall  be  called  up- 
on as  IndorBera  to  pay  such  paper,  con- 
tribate  towards  the  payment  thereof  such 
sum  as  such  party  ought  to  contribute  in 
proportion  to  the  stock  held  by  him ;  and 
it  iB  distinctly  understood  that  this  agree- 
ment of  indemnity  shall  not  extend  to  any 
indebtedness  indorsed  by  stockholders  in 
excess  ot  the  sum  of  twenty -five  thousand 
dollars."  Three  of  the  persona  named  in 
the  agreement  as  parties  thereto  did  not 
sign  it.  The  number  of  shares  in  the  cor- 
poration owned  by  each  alg^ner  is  set  o|^ 
positeeacb  name.  The  aggrregate  is  430 
shares,  ot  which  number  the  defendant 
owned  26  shares.  The  complaint  then  pro- 
ceeds to  its  close  as  follows:  "That  at  the 
time  ot  the  making  of  said  bund  plaintitt 
was,  ever  since  has  been,  and  now  is,  an 
indorser  of  a  large  amount  ot  the  said 
Hudson  Lumber  Company's  paper,  and 
that  on  the  5tb  day  ot  February,  ISM,  he 
was  liable  on  paper,  indorsed  by  him  for 
the  benefit  ot  said  Hudson  Lumber  Com- 
pany, in  the  sum  ot  nineteen  thousand  dol- 
lars, on  two  certain  promissory  notes  due 
from  said  Hudson  Lumber  Company  to 
the  First  National  Bank  of  Hudson,  Wis., 
and  that  said  notes  have  been  protested, 
and  payment  thereof  duly  demanded  ot 
him,  which  said-notes  have  not  been  paid 
by  said  Hudson  Lumber  Company,  or  by 
any  persons  for  it,  or  any  part  thereof. 
Plaintitt  further  alleges  that  said  notes  are 
what  are  known  as  '  bankable  paper,'  and 
bear  interest  at  the  rate  of  8  per  cent,  per 
annum,  and  that  they  are  due  and  be- 
come payable  every  ninety  days.  Plaintiff 
further  alleges  that  at  the  time  of  the  mak- 
ing ot  the  bond  hereinbefore  set  forth  this 
d^ndant  was  the  owner  of  25  shares  of 
the  stock  of  aaid  Hudson  Lumber  Com- 
pany; that  the  whole  number  of  shares 
owned  by  the  parties  subscribing  said 
bond  was  tour  hundred  and  twenty 
shares,  and  the  amount  that  tiits  defend- 
ant ought  to  contribute  towards  the  pay- 
ment ot  said  sum  of  nineteen  thousand 
dollars  is  the  sum  of  |1,130.76,  with  inter- 
est thereon  from  the  said  6th  day  ot  Feb< 
ruary,  1890,  at  the  rate  of  8  per  cent,  per 
annum,  and  the  interest  this  plaintiff  will 
he  compelled  to  pay  on  such  interest  up 
to  the  time  of  the  Judgment  herein.  Plain- 
tiff further  alleges  that  before  the  com- 
mencement of  thia  action  he  duly  demand- 
ed of  the  said  defendant  the  said  sum  of 
f  1,180.76  and  intereBt  thereon  from  the 
said  5th  day  of  February,  1890,  amounting 
at  the  date  of  such  demand  to  the  sum  of 
$1,141.56,  but  that  defendant  has  neglect- 
ed and  refused  to  pay  said  Bum  or  any 
f>art  thereof.  Wherefore  plaintiff  demands 
ndgment  for  said  Bum  of  #1,190.76,  with 
nterest  thereon  at  the  rate  ol  8  per  cent, 
per  annum,  and  for  such  sums  as  plain- 
tiff may  be  compelled  to  pay  as  interest  in 


addition  to  the  8  per  cent,  hereinbefore 
mentioned."  Defendant  demurred  to  the 
complaint,  alleging  as  grounds  ot  demur- 
rer (1)  the  non-joinder  as  parties  to  the  ac- 
tion of  the  other  persons  who  signed  the 
agreement;  and  (2)  tbatthecomptaintfails 
to  state  facts  sufficient  to  constitute  a 
cause  of  action.  On  motion  of  plaintiff 
the  demurrer  was  stricken  oB  as  frivolous, 
with  leave  to  defendant  to  answer.  The 
defendant  appeals  from  the  order  in  that 
behalf. 

BasbfurtJ  &  Disney  aa6R.  H.  Start,  for 
appellant.  Ray  S.  Reid  and  B.  L.  Humpb- 
ny,  for  respondent. 

Lton,  J.,  {after  atating  tbe  /kcta  as 
above.)  Premising  that  under  the  settled 
practice  in  this  court  theorder  from  which 
this  appeal  Is  taken  must  be  treated  aa  an 
order  overruling  the  demurrer  to  the  com- 
plaint, we  will  consider  in  their  order  the 
propositions  urged  by  counsd  against  the 
sufficiency  of  the  complaint. 

I.  Itwassuggestedintheargument  that 
the  order  appealed  from  was  made  by  the 
Judge  at  chambers,  and  hence  not  appeal- 
able. It  so  made,  certainly  it  is  not  an  ap- 
pealable order;  for  the  statute  (Rev.  St.  S 
3069)  only  gives  an  appeal  from  an  order 
made  by  the  court.  The  motion  to  strike 
off  the  demurrer  was  noticed  before  the 
Judge  at  chambers,  and  the  order  recites 
that  the  matter  came  on  to  be  heard  at 
chambers.  But  It  also  recites  that  the 
hearing  was  before  the  court,  and.  infer- 
entlally  at  least,  that  it  was  made  by  the 
court.  The  language  of  the  order  is:  "The 
court  having  beard  the  argument  ot  the 
counsel  of  the  respective  parties,  it  is  or. 
dered  thataaid  demurrer  be,  and  the  same 
fs  hereby,  stricken  from  the  files  in  this  ac- 
tion."  This  sufficiently  shows  that  the  or- 
der was  made  by  the  court,  which,  it  must 
be  aaaumcd,  was  in  session  at  £au  Claire, 
where  the  order  was  made,  as  a  special 
term  ot  the  St.Crolx  county  circuit  court, 
in  which  the  action  is  pending.  It  must 
be  held,  therefore,  that  the  order  is  appeal- 
able. 

II.  The  first  ground  of  the  demurrer  la 
the  non-Joinder  as  parties  to  the  action  of 
the  other  parties  to  the  agreement  in  suit. 
Although  this  was  not  much  relied  upon 
In  the  argument, — perhaps  not  at  all, — it 
Ib  proper  to  say  that  we  think  the  agree- 
ment, by  any  fair  and  reasonable  construc- 
tion of  its  terma,  ia  eeveral,  as  respects 
each  ot  the  parties  thereto,  and  that  any 
one  of  them  who  has  a  several  valid  claim 
under  it  against  any  other  party  liable  to 
him  upon  auch  claim  may  maintain  a  sev- 
eral action  therefor  against  the  party  bo 
liable,  without  joining  In  the  action  those 
having  like  claims,  or  who  are  subject  to 
like  liability.  Hence  we  find  here  no  de- 
fect of  parties. 

III.  Counsel  fordefendant  maintain  that 
the  agreement  in  suit  is  incomplete,  be- 
cause not  executed  by  all  of  the  persona 
whose  names  appear  In  the  body  of  it  as 
parties  thereto;  that  dMendant  cannot  be 
held  bound  by  it  without  his  consent  until 
all  such  parties  haveexecuted  it;  and  that, 
unleBB  fartBare  pleaded  showing  such  con- 
sent, the  complaint  is  defective  and  de- 
murrable.   For  the  purposes  of  this  case. 
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ft  may  be  anamed  that  these  are  correct 
leeal  DropuBltiona.  Probably  they  are. 
Bnt  tt  is  alleged  in  the  complaint  that  the 
detendant, "  tor  a  good  and  valuableconeld- 
eratlon,  made,  executed,  and  delivered  to 
this  plalntiO"  the  agreement  in  solt.  Such 
dellTory  ia  a  consent  by  the  defendant  that 
the  agreement  shall  be  binding  upon  him 
witboat  the  sigrnatures  of  the  persons 
named  in  the  body  of  the  instrament,  who 
did  not  execute  it.  Hence  the  complaint 
shows  that  the  agreement  was  fully  exe- 
cuted, so  far  as  the  defendant  is  concerned. 

IV.  Counsel  for  plaintiff  claims  that  the 
action  is  within  section  2675,  Rev.  St., 
which  is  as  follows:  "In  an  action,  de> 
tense,  or  counter-claim  founded  upon  an 
Instrament  for  the  payment  of  money  only 
it  shall  be  sufficient  forthe  party  to  give  a 
copy  of  the  instrument,  and  to  state  that 
there  is  due  to  bim  thereon  from  the  de- 
verse  party  a  specified  sum,  which  he 
claims."  Inaimuch  as  a  copy  of  the  agree- 
ment is  inserted  in  the  complaint,  and  it  ia 
stated  therein  that  there  is  due  the  plain- 
tiB  from  the  defendant  a  specified  sum, 
which  the  plaintiff  claims,  if  the  case  is 
within  the  statute,  that  is  suflScient,  and 
we  need  not  determine  whether,  independ- 
ently of  the  statute,  the  complaint  states 
a  cause  of  action.  The  question  is,  there- 
fore, is  this  one  of  the  instruments  men- 
tioned In  the  statute?  Tosupport  his  con- 
tention that  It  is,  counsel  for  plaintiff  rely 
exclusive  upon  Goe  v.  Straus,  11  Wis.  73. 
That  was  an  action  on  a  bond  or  under- 
taking to  procure  the  release  of  attached 
property.  The  complaint  stated  a  valid 
cause  of  action,  indejiendently  of  the  stat- 
ute under  consideration.  The  ruling  of 
the  court  that  the  obligation  was  "for  the 
payment  of  money  only "  seems  to  have 
been  made  with  reference  to  a  statute  au- 
thorising the  entry  of  Judgihent  by  default 
in  an  action  on  such  an  4n8trumeDt,  with^ 
out  notice  of  the  assessment  of  damages. 
Rev.  St.  1868,  c.  132,  fi  27.  The  present  case 
is  not  dlstlnsuiBbable  in  principle  from 
that  of  Carrlogton  v.  Bayley,  48  Wis.  607, 
which  wtis  an  action  on  a  guardian's 
bond.  It  was  there  htid  that  the  bond 
was  not  an  instrument  "for  the  payment 
of  money  only, "  within  the  mean!  ng  of 
section  Si,  c.  125,  Bev.  St.  1868,  which  was 
the  same  as  section  2S75  in  the  present  re- 
vision. Such  1b  also  the  ruling  of  the 
courts  in  New  York  in  several  cases  on 
Rlmllar  instruments,  under  a  similar  stat- 
ute. In  which  cases  it  was  held  that  the 
statute  only -includes  actions  on  instru- 
ments for  the  payment  of  money  only,  in 
which  the  liability  is  unconditional,  and 
absolutely  fixed  and  expressed  in  the  in- 
strument. Carrlngton  v.  Bayley  rules  the 
present  case,  and,  if  anything  was  said  in 
Ooe  T.  Straus  opposed  to  the  ruling  in 
that  ease,  it  must  be  considered  overruled. 

V.  The  complaint  sufficiently  avers  that 
plaintiff  was  liable  as  indorser  on  the  pa- 
per of  the  corporation  when  the  agree- 
ment in  suit  was  executed,  and  still  re- 
mains so  liable^  This  paper  is  mentioned 
in  the  agreement  as  "company's  paper" 
and  "corporate  paper."  The  terms  are 
used  synonymously  in  the  agreement,  and 
manifestly  were  intended  to.  and  do.  in- 
clude any  and  all  obligations  for  the  pay- 


ment of  money  made  by  the  corporation, 

or  for  Its  use  and  benefit. 

VI.  Tliere  is  no  averment  in  the  com- 
plaint that  the  plaintiff  has  paid  the  obli- 
gations upon  which  he  was  thus  liable  as 
indorser,  or  sntfered  any  loss  or  damage 
on  account  of  his  indorsements.  Whether 
such  an  averment  is  essential  to  the  state- 
ment of  a  cause  ot  action  is  the  only  re- 
maining question  to  be  determined.  The 
answer  thereto  depends  upon  the  interpre- 
tation of  the  agreement.  It  it  pontains  an 
indemnity  against  liability  to  pay  the  in- 
dorsed paper,  there  is  a  breach  of  the  cov- 
enant of  indemnity  as  soon  as  the  liabili- 
ty of  the  indorser  to  pay  the  same  is  fixed, 
and  an  averment  that  be  has  paid  It  is 
not  essential  to  the  cause  of  action.  But 
if  it  is  only  an  indemnity  against  loss  or 
damage  by  reason  of  such  liability  there  is 
no  breach  until  payment,  or  until  the 
plaintiff  has  suffered  Honie  loss  or  damage 
by  reason  of  his  Indorsements.  Such  pay- 
ment or  loss,  being  a  condition  precedent 
to  the  right  of  action,  must  be  averred 
and  proved,  or  there  can  be  no  recovery. 
All  this  is  elementary  law,  and  is  not  con- 
troverted. We  are  called  upon,  therefore, 
to  determine  the  true  character  of  the  In- 
demnity In  the  agreement  under  consider- 
ation. Is  it  an  indemnity  against  liabili- 
ty to  pay  a  debt,  or  onl}  against  loss  or 
damage  on  account  of  such  liability? 
Counsel  for  plaintiff  maintain  that  it  is 
an  indemnity  against  liability,  while 
counsel  for  defendant  maintain  that  it 
Is  an  Indemnity  against  loss  or  dam- 
age. These  propositions  have  been  dis- 
cussed by  the  respective  counsel  with 
marked  ability,  and  numerous  adjudica- 
tions have  been  cited  by  each  in  support 
of  his  contention.  There  seemsno  conflict 
in  the  principles  decided  in  the  cases  re- 
ferred to,  but  each  case  turns  upon  the 
language  of  the  particular  instrument  un- 
der consideration.  We  do  not  feel  called 
upon  to  discuss  the  cases  at  lengrtb,  but 
will  proceed  to  state  briefly  what  we  con- 
sider the  true  interpretation  of  the  lan- 
fuage  of  the  agreement  In  controversy, 
ppTying  such  language  to  the  parties  be- 
fore us.  the  defendant  recited  in  the  agree- 
ment that  he  ought  to  indemnify  and  save 
harmless  the  plaintiff,  on  account  ot  his 
Indorsements,  to  an  amount  proportion- 
ate to  the  stock  owned  by  him.  The  de- 
fendan  t  then  agreed  to  "  indemnify,  protect, 
and  save  harmless"  the  plaintiff  oecause 
of  such  Indorsements  in  the  same  propor- 
tion, and  to  that  end  he  covenanted  that 
if  plaintiff  should  be  called  upon  as  indors- 
er to  pay  such  paper  the  defendant  would 
contribute  towards  su<*h payment  bis  pro- 
portlonatn  share  thereof.  The  plaintiff 
bad  become  liable  to  pay  certain  obliga- 
tions of  the  corporation.  As  to  a  propor> 
tionate  share  thereof  the  defendant  cove- 
nanted to  "Indemnify,  protect,  and  save 
harmless "  the  plaintiff.  There  is  no  ex- 
press covenant  thus  to  indemnify  the 
plaintiff  against  mere  liability  to  pay  such 
obligations.  Under  all  the  cases  these 
words,  when  so  used,  create  ouly  an  in- 
demnity against  loss  or  damage  on  ac- 
count of  liability,  and  not  against  the  lia- 
bility Itself.  The  clause  In  the  covenant, 
that  detendant  will  contribute  should  the 
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plaintiff  be  caQed  upon  as  indoraer  to  pay 
Bucb  paper,  doea  not,  we  think,  alter  or 
Increase  tiie  obligation  ot  tbe  surety  as 
thereinbefore  expreiMed.  In  tbe  Ilgbt  of 
all  the  other  stipulations  in  the  agreement, 
which  BO  clearly  evidence  tbe  intention  of 
tbe  parties  thereto  tbat  the  indemnity 
should  only  be  against  loss  or  damage, 
we  thlnlc  tbe  subsequent  words  "called 
upon  to  pay, "as  nm ployed  therein, should 
be  construed  as  tbe  equivalent  of  "com- 
pelled or  required  to  pay. "  Thlsconstmc- 
tion  makes  tbe  agreement  consistent  and 
harmonious  in  all  its  parts.  It  would  not 
be  so  were  we  to  read  tbe  latter  clause 
"asked  or  requested  or  pressed  to  pay." 
It  must  also  be  remembered  that  tbe  ob< 
ligation  of  a  surety  is  stiieti  JurlB,  and 
must  not  be  enlarged  by  mere  construe- 
tlon.  This  whole  subject  Is  quite  fully  dis- 
cussed in  Thompson  v.  Taylor,  80  Wis.  68. 
Tbat  was  an  action  on  a  bond,  one  of  the 
conditions  of  which  was  tbat  the  obli- 
gors (tbe  defendants)  would  save  the  ob- 
ligee harmless  from  all  loss  or  liability 
for  oT  on  account  of  certain  Judgments. 
This,  standing  alone,  would  clearly  be  an 
Indemnity  against  liability.  Tet,  because 
of  certain  other  conditions  in  tbe  bond, 
tbe  language  of  which  impoited  only  an 
Indemnity  against  loss,  it  vras  held  tbat. 
notwithstanding  tbe  condition  first  above 
mentioned,  tbe  bond  was  only  for  indem- 
nity against  loss.  8o  we  hold  here  tbat 
thecovenantto  pay  a  proportionate  share 
of  tbe  Indebtedness  tbe  Indorser  may  be 
called  npon  to  pay  (tbe  meaning  of  which 
may  be  somewhat  equivocal)  must,  in  the 
light  of  tbe  other  clauses  in  tbe  covenant, 
be  interpreted  as  only  an  indemnity 
against  loss.  Thompson  v.  Taylor  is  a 
stronger  case  for  holding  tbat  the  indem- 
nity was  against  liability  than  is  this 
case.  We  do  notcare  to  add  anything  fur- 
ther to  what  Is  there  said  on  the  subject. 
Our  conclusion  is  tbat  the  complaint  here- 
in Is  fatally  defective,  in  that  it  does  not 
aver  tbat  the  plaintiff  hns  paid  tbe  obli- 
gations upon  which  he  wasHndorser,  or 
suffered  an;  loss  or  damage  by  reason  ot 
his  indorsements.  It  was  error,  therefore, 
to  strike  off  the  demurrer  as  frivolous. 
Such  demurrer  was  well  taken,  and  should 
have  been  susCained.  Tbe  order  is  re- 
versed, and  tbe  cause  will  be  remanded  for 
further  proceedings  according  to  law. 


Taylor  v.  North. 
(Supreme  Court  of  WisoonHn.    Feb.  M,  1891.) 

ImSKXITT— IBDOBSBR  OF  COBPOKATB  FXPBB. 

1.  An  agreement,  entered  iato  by  all  the 
Btoekholdtrs  of  a  oo^ration,  that  they  -will  In- 
demnify such  of  tbe  stocktaolden  then  liable  on 
tbe  oompanv's  vner,  or  who  aball  "thereafter 
become  so,  by  mooraement  or  otherwise, "  does 
not  limit  the  Indemnl^  to  stockholdera  who  have 
become  "Indorses**  of  the  oompaoy's  paper,  bat 
gives  Indemnity  to  anv  stockholder  who  has  be- 
come liable,  in  any  of  the  modes  known  to  the 
law,  to  pay  such  corporate  obligations,  and  who 
has  paid  the  same. 

3.  On  appeal  from  an  order  overmling  a  de- 
murrer to  an  amended  complaint  the  supreme 
court  will  not  go  back  of  the  pleading  to  inquire 
whether  it  Is  regularly  in  the  case. 


App^d  from  circuit  court,  St.  Croix 
county;  B.  B.  Bundt,  Judge. 

Baabibrd  &  Dlanejr  and  R.  H.  Start,  for 
appellant.  Rajr  8.  Reid  and  H.  L.  Humph- 
rey, for  respondent. 

Lton,  J.  This  appeal  Is  from  an  order 
OTerrnling  a  demurrer  to  the  complaint. 
Tbe  case  In  all  its  essential  particulars, 
witb  a  single  exception,  is  like  tbat  of  Tay- 
lor V.  Coon,  ante,  12S,  (decided  herewith.) 
The  defendant  was  a  signer  of  the  agree- 
ment in  suit  In  tbat  action,  and  tbe  pres- 
ent action  Is  upon  the  same  agreement. 
Tbe  complaints  in  tbe  two  actions,  witb 
the  exception  mentioned,  and  tbe  demur- 
rers thereto,  are  substantially  alike,  and 
tberulings  la  tbat  case  are  applicable  here. 
The  exception  above  mentioned  is  tbat, 
wblle  In  tbe  Coon  Case  tbe  complaint  al- 
leges tbat  tbe  plaintill  was  indorser  of  tbe 
paper  of  tbe  corporation,  and  was  liable 
thereon  as  such  when  tbe  a|;reement  was 
exerated,  iu  this  case  it  Is  alleged  tnat, 
after  tbe  agrceteat  was  executed,  and  on 
tbe  faith  ot  it,  plaintiff  bceame  liable  "as 
Indorser  or  otherwise  "  on  notes  mMbi  tor 
tbe  benefit  of  tbe  corporation  to  tbe 
amount  of  f  19,000,  which  amount  the  cor- 

g oration  has  bad  the  full  benefit  of  and 
as  failed  to  pay  such  notes.  It  is  claimed 
on  behalf  of  defendant  tbat,  as  to  oblig». 
tions  Incurred  after  the  execution  of  tbe 
agreement,  tbe  Indemnity  therein  is  con- 
fined to  Indorsers  ot  tbe  notes  ot  the  cor- 
poration, and  tbe  averment  tbat  plalntlfl 
became  liable  on  its  notes  as  "Indorser  or 
otherwise,"  is  a  detective  averment  of  tbe 
defendant's  liability.  We  do  not  adopt 
this  view.  Tbe  agreement  is  that  the  sign- 
ers thereof  wUl  Indemnify  the  stockholders 
then  liable  upon  tbe  company's  paper,  or 
who  should  "  thereafter  become  so,  by  in- 
dorsement or  otherwise."  Although  tbe 
words  "or  otherwise"  are  dropped  from 
other  portions  of  the  agreement  in  which 
"indorser"  Is  mentioned,  there  is  nothing 
therein  which  affords  any  grounds  for  be- 
lieving the  signers  intended  to  restrict 
their  liability  to  those  persons  only  who 
had  indorsed  tbe  company's  paper  by 
writing  their  names  in  blank  across  tbe 
back  thereof.  The  rules  of  strict  construc- 
tion, which  a  surety  may  successfully  in- 
voke.do  not  go  to  this  extent.  Such  acon- 
struction  of  the  instrument  would  be  liy- 
pei-critical.  We  think  the  agreement  gives 
indemnity  to  any  stockholder  who  became 
lialile  to  pay  such  corporate  obligation, 
in  any  of  tbe  modes  known  to  the  law, 
and  who  pays  the  same.  Hence,  in  this 
respect,  we  conclude  the  complaint  IssafH- 
clent.  But  tbe  complaint  fails  to  allege 
tbat  tbe  plaintiff  has  paid  the  obligationB 
upon  which  be  had  become  liable,  or  has 
suffered  loss.  Because  of  such  failure  the 
demurrer  should  have  been  sustained. 
Tbe  demurrer  is  to  an  amended  complaint. 
It  was  urged  in  argument  that  such 
amended  complaint  was  improperly  al- 
lowed to  be  filed,  and  that  tbe  demurrer 
should  have  been  sustained  for  that  rea- 
son. The  point  is  not  well  taken.  On  thin 
appeal  we  cannot  go  back  of  the  pleading 
to  whicb  the  demurrer  is  interposed  to  in- 
quire whether  it  Is  reKularly  in  tbe  case. 
Tbe  order  of  tbe  circuit  court  overruling 
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the  demurrer  to  the  complaint  la  reversed, 
and  the  caaae  will  be  remanded,  with  di- 
rections to  Bnstaln  the  demurrer. 


Daoobtt  y.  Rbas. 

OSttprtme  Court  af  WUeoruiin.  Feb.  31, 1801.  > 

CoTntAMT»— Of  Bbisih— Breach— Daxaoes. 

1.  A  oovenant  of  seisin  in  a  warranty  deed 
«t  TBcant  and  unoccupied  land  is  broken  oy  ttie 
teoording  of  a  tax-deed  issued  to  a  third  person 
on  a  tax-sale  certificate  ontstaodlng  -wlten  the 
warranty  deed  was  execated,  as  the  recording  of 
a  tax-deed  on  vacant  land  vesta  tlie  grantee  with 
tlie  constructive  possession. 

&  The  facts  that  the  grantee  in  the  warranty 
deed  went  on  the  land  several  times  each  year, 
to  see  that  no  trespass  was  being  committed  on 
It,  and  to  show  the  same  to  intending  pnrohasers, 
and  that  he  paid  the  taxes  thereon  for  four  years, 
do  not  amount  to  such  an  actual  adverse  posses- 
sion by  him  as  will  divest  the  constructive  pos- 
session of  the  tax-title  claimant;  and  hence  these 
fkcts  do  not  remove  the  inonmbranoe  of  the  tax- 
deed. 

8.  The  measure  of  damages  for  loeach  of  the 
oovenants  of  seisin  and  against  incumbrances  in 
a  warranty  deed  is  the  consideration  paid  for  the 
land,  with  interest  limited  to  six  years  before 
the  commencement  of  the  action;  and  it  Is  error 
to  inolode,  as  part  of  the  damages,  tlie  taxes  paid 
by  the  onintee  after  the  execution  of  the  deed, 
and  befbre  bringing  action  for  the  bieaob. 

Appeal  from  ciictft  court,  Waupaca 
county. 

The  action  Is  to  recover  damages  for  al- 
leged  breaches  of  the  covenants  against 
fncnmbrances  of  seisin  and  of  general 
warranty  in  a  deed  of  land  executed  by 
defendant  to  plaintiff.  The  deed  is  In  the 
Btatntory  form  of  a  warranty  deed,  (Rev. 
St.  §  2208,)  and  was  executed  December 
10,  1888.  The  land  conveyed  by  It  was 
vacant  and  unoccupied.  The  plaintiff  pai'd 
the  taxes  assesaed  thereon  in  the  years 
VSS&  to  1886,  inclusive,  amounting  In  all  to 
f9.74.  On  May  28, 18K4,  a  tax-deed  of  the 
same  land,  duly  executed  by  the  county 
clerk  to  one  Smith,  was  recorded  in  the 
ofiBce  of  the  register  of  deeds.  The  validi- 
ty of  the  tax-deed  is  not  questioned.  It 
was  issued  upon  a  certificate  of  the  sale  of 
the  land  for  non-payment  of  the  taxes  of 
1881  assessed  thereon,  la  In  due  form,  and 
was  properly  recorded.  When  the  deed  of 
December  10,  1888.  was  executed,  neither 
party  to  It  had  actual  knowledge  that 
there  was  an  outstanding  tax  certificate 
on  the  land,  nor  had  they  any  such  knowl- 
edge of  It  or  of  the  tax-deed,  until  after 
the  plaintiff  had  paid  the  taxes  above 
mentioned.  The  court  instructed  the  Jury 
to  find  for  the  plaiutifT,  and  to  assess  Ms 
damages  at  the  sums  paid  for  the  land, 
and  the  subsequent  taxes  thus  paid  by 
him,  with  Interest  thereon,  limited  to  six 
years.  The  Jury  returned  a  verdict  accord- 
ingly. A  motion  by  defendant  for  a  new 
trial  was  denied,  and  Judgment  for  plaintiff 
entered  pursuant  to  the  verdict.  The  de- 
fendant appeals  from  the  Judgment. 

A.  L.  Hutchinson,  for  appellant.  Thorn 
A  Guernaey,  lor  respondent. 

LiTON.  J.,  (after  atattag  the  taeta  aa 
above.)  The  tax-deed  to  Smith  was  valid 
and  sufficient  to  convey  to  him  the  land 
described  therein.  When  It  was  recorded, 
on  March  26, 1884,  such  land  was  vacant 


and  unoccupied.  Hence  the  recording  of 
the  tax-deed  operated  to  vest  in  Smith, 
the  grantee  named  therein,  the  construct- 
ive possession  of  the  land.  See  cases  cited 
In  note  to  section  1187,  Sanb.  &  B.  Ann.  St. 
p.  739.  When  the  plaintiff  took  his  convey- 
ance of  the  land  from  defendant,  the  tax- 
sale  certificate  upon  which  the  tax-deed 
was  Issued  was  outstanding,  and  there- 
tore  an  incumbrance  upon  the  land.  The 
recording  of  the  deed  necessarily  operated 
to  evict  the  plaintiff  therefrom.  Hence 
there  are  substantial  breaches  of  the  cove- 
nants in  defendant's  deed  to  plaintiff, 
both  of  seisin  and  against  incumbrances. 
For  a  breach  of  the  covenant  against  In- 
cumbrances, if  there  be  an  existing  incum- 
brance which  entirely  defeats  the  estate 
conveyed,  although  there  has  been  no  con- 
structive eviction,  the  measure  of  damages 
is  the  consideration  paid  for  the  land,  and 
interest  for  not  exceeding  six  years  before 
the  commencement  of  the  action.  NIchol 
V.  Alexander,  28  Wis.  118.  For  a  biraeb 
of  the  covenant  of  seisin  after  eviction  by 
paramount  title,  the  measure  of  damages 
is  the  ■Hoe.  Mecklem  v.  Blake.  22  Wis. 
4il»;  Messer  v.  Oeetreich,  62  Wis.  684, 10  N. 
W.  Rep.  6.  These  propositions  are  not 
controverted  by  the  learned  counsel  for 
the  defendant.  They  claim,  however,  if 
we  understand  their  argument  cori-ectly, 
that,  by  reason  of  certain  acts  of  the 
plaintiff  In  respect  to  the  land,  the  con- 
structive possession  of  Smith  under  his 
tax-deed  was  interrupted  from  the  time 
the  deed  was  recorded,  and  the  plaintiff 
was  in  actual  adverse  possession  thereof 
from  that  time  for  more  than  three  years. 
If  this  is  true.  Smith  cannot  now  main- 
tain an  action  to  recover  the  land  under 
his  tax-deed,  and  the  same  has  ceased  to 
be  an  incumbrance  thereon.  Sanb.  &  B. 
Ann.  St.  §  1187.1  The  acts  referred  to  are 
that  plaintiff  went  upon  the  land  several 
times  in  each  year  to  see  that  no  trespass 
was  being  committed  upon  it,  and  to 
show  the  same  to  persons  proposing  to 
purchase  It,  and  also  paid  the  taxes  there- 
on from  1883  to  1886  Inclusive.  These  acta 
do  not  constitute  actual  possession  under 
the  statutes  or  any  of  the  authorities. 
The  essential  conditions  of  such  posses- 
sion are  specified  In  sections  4212,  4214, 
Rev.  St.,  which  are  made  applicable  to 
tills  action  by  section  1180.  So  far  as  the 
payment  of  taxes  is  concerned,  the  plain- 
tiff did  not  record  his  deed  from  defendant 
until  1887,  and  until  after  he  had  paid  all 
such  taxes.  There  is  no  proof  that  he 
tax-title  grantee  had  actual  or  constrnct- 
Ive  notice  until  that  time  that  plaintiff 
bad  or  claimed  any  interest  in  the  land. 
So,  if  such  grantee  is  chargeable  with  con- 
structive notice  that  plaintiff   had  paid 


>This  section  provides  that  no  action  sliall  be 
maintained  by  tbe  grantee  in  a  tax-deed,  or  any 
one  claiming  under  Um,  to  recover  the  possession 
of  any  land  or  any  interest  therein,  unless  such 
action  shall  be  brought  within  three  years  next 
after  tbe  date  of  the  execution  of  such  deed;  or 
unless  such  land  demanded  shall  be,  when  so  con- 
veyed, vacant  and  unoccupied,  and  so  remain, 
and  such  grantee,  or  tboee  claiming  under  him, 
shall  have  paid,'  oeftMre  sale,  all  taxes  assessed- 
thereon,  during  tbe  three  years  next  after  the  date- 
of  the  reoording  of  such  deed. 
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such  taxes,  he  bad  the  right  to  rpgard 
bitn  as  a  mere  'rolunteer.  and  not  as  as- 
serting any  claim  to  the  land,  the  record 
title  to  which,  independently  of  the  tax- 
deed,  was  In  defendant.  Bat  bad  such 
title  been  In  the  plaintiff,  and  bad  iSmitb 
known  that  he  paid  such  taxes  under  a 
claim  of  ownership,  we  think  the  ruling 
would  be  the  came.  We  are  aware  of  no 
law  which  makes  the  payment  of  taxes, 
nnder  those  circumstances,  evidence  of 
actual  possession  In  the  pprson  paying 
the  same,  or  efiectnal  to  divest  the  con- 
structive possession  of  the  grantee  in  a 
tax-deed  of  racant  land. 

We  conclude  tbe  piaintltf  Is  entitled  to 
recover  substantial  damages,  that  is  to 
say,  tbe  consideration  paid  for  the  land, 
and  Interest  thereon,  limited  to  six  years 
previous  to  tbe  commencement  of  the  ac- 
tlon,  for  the  breaches  of  tbe  covenant  of 
seisin  and  against  Incumbrances  in  tbe  de- 
fendant's deed  to  him.  But,  under  all  tbe 
authorities,  that  Is  the  limit  of  bis  re- 
covery. Hence  it  was  error  to  include  in 
the  Judgment  tbe  taxes  paid  by  plaintiff. 
For  this  error  the  Judgment  must  be  re- 
versed. There  Is  no  necessity  fur  another 
trial.  Although  there  is  no  special  ver- 
dict, yet  a  computation  shows  indisputa- 
bly that  the  verdict  includes  the  taxes  paid 
by  the  plaintiff.  It  Is  therefore  equivalent 
to  a  special  verdict  finding  that  fact. 
Were  there  a  special  verdict,  the  court 
would  direct  a  Judgment  for  the  consider- 
ation and  interest.  We  think  this  should 
be  done  under  tbe  verdict  as  It  is,  which, 
as  Just  said,  is  the  equivalent  of  a  special 
verdict.  The  Judgment  of  the  circuit 
court  Is  reversed,  and  the  cause  remauded, 
with  directions  to  enter  Judgment  for  the 
plaintiff  as  above  indicated. 


Jeansch  v.  Lewis  et  ah 

(Swpreme  Court  of  South,  Dakota.    March  4, 1891. ) 

Vvajnar—CuaaaAX,  Erbox  —  Cobbbotion —  Nbw 

Tbialt— Rsmwix.  or  Kotion — Bsvisw  on  Ap- 

1.  Where  sh  action  it  being  proseon ted  against 
two  defendants  as  oopartners,  and  no  question  is 
raised  as  to  the  liability  of  one  independently  of 
the  other,  and  where  it  was  stipulated  at  the 
oommenoement  of  the  trial,  after  alsmisBlng  as  to 
a  third  defendant,  "that  tbe  ootlon  proceed" 
against  the  other  two  "as  copartners  under  the 
una  name  of  Ijewis  Bros., "  held,  that  a  verdict 
in  favor  of  plaintiff  "and  against  the  defendant^ " 
etc.,  was  properly  construed  by  the  court  as  a 
verdict  against  the  two,  or  the  Arm,  and  a  judg- 
ment entered  against  both  defendants  upon  it  was 
valid,  and  the  omission  of  the  letter  "s"  In  de- 
fendant was  a  mere  clerical  error. 

S.  Verdicts  ate  to  receive  a  reasonable  con- 
structioii,  and  siwh  as  will  carrr  out  the  inten- 
tion of  Oie  Inry;  and  wbere,  as  In  this  case,  the 
intention  of  tne  Jury  was  clear  to  the  court,  It 
was  its  duty  to  disregard  a  merely  clerical  error, 
which  It  would  at  onoe  have  corrected  had  its  at- 
tention been  called  to  It 

8.  Where  a  motion  for  a  new  trial  was  argrued 
and  submitted  totheiudge  of  the  territorial  court 
«  who  tried  the  cauw,  but  no  order  or  record  of  any 
decision  was  made,  and  the  motion  was  brought 
up  before  a  state  circuit  Judge  who  suooeeded 
him,  held,  the  clrenlt  Judge  properly  received 
evidence  showing  such  territorial  Judge  had  act- 
ually overruled  the  motion.  'Bbhnbtt,  J.,  dis- 
senting. 

4.  Held,  further,  that  a  motion  once  heard 


and  decided  by  a  court  cannot  be  renewed  In  the 
same  court  upon  the  same  facts  without  leave  of 
court,  and  that  this  rule  applies  as  well  to  cases 
where  there  has  been  a  change  of  Judges  as  wbere 
the  motion  is  made  hetara  the  same  Judge.  Bbx- 
NBTT,  J^,  dissenting. 

6.  Held,  furfhtr,  that  the  etvctdt  Judge,  be- 
ing satiafled  from  the  evidenoe  Introdnoed  oefore 
him  without  objection  that  the  territorial  Judge 
who  tried  the  case  had  decided  the  motion  for  a 
new  trial,  and  overruled  it,  though  no  order  was 
signed  or  record  made  of  it,  very  properly  refused 
to  hear  it  again.    BEmrtrr,  J.,  dissenting. 

6.  Where,  in  a  case  tried  otstovo  a  Jory,  the 
evidence  is  conflicting,  this  court  will  not  weigh 
the  evidence,  or  go  further  thaa  to  determine 
therefrom  whether  or  not  the  party  has  girest 
sufficient  legal  evidenoe  to  sustain  his  verdict 
without  regard  to  the  evidence  given  on  the  part 
of  the  other  i>arty,  except  so  far  as  snota  evidence 
tends  to  sustain  his  case. 

7.  Held,  in  this  case,  that  there  is  evidence 
sufBoient  to  sustain  the  verdiot,  and  that  the  same 
fchould  not  be  disturbed.  Buunrc,  J.,  disaeDt- 
ing.  •     •  . 

(Syllabus  by  ">«  Court) 

Appeal  from  circuit  court.  Kingsbury 
county. 

A.  P.  ScbeninD  and  B.  A.  Dualap,  tor  ap- 
pellants.   /I.  fi.  Afeivi/ie,  tor  respondenL 

CoBHON,  P.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  caused  by  tiie 
negligence  of  defendants.  Tbe  action  was 
tried  before  a  Jury,  and  a  verdict  and  Judg- 
ment rendered  tor  plaintiff.  A  motion  for 
a  new  trial  was  made  and  overruled. 
From  the  Judgment  and  order  overruling 
tbe  motion  for  a  new  trial,  defendants 
appeal  to  this  court.  Three  questions  are 
presented  by  the  assignment  of  errors, 
namely :  (1 )  Does  tbe  verdict,  in  the  form 
it  was  rendered  by  tbe  Jury,  sustain  tbe 
Judgment?  (2)  did  the  circuit  court  err 
in  denying  the  motion  for  a  new  trial 
without  bearing  the  mo  tlon  upon  the  mer- 
its? and  (S)  was  tbe  evidence  sufficient  to 
Justify  tbe  verdict? 

1.  Tbe  verdict  reudered  by  the  Jury  Is  aa 
follows:  "We.  the  jury  in  the  above-en- 
titled action,  find  all  the  Issues  in  favor  of 
the  plain tllT  and  against  tbe  defendant, 
and  assess  bis  damages  at  $180.00."  Cpon 
this  verdict, Judgment  wasentered against 
both  defendants.  The  defect  In  the  ver- 
dict complained  of  Is  tbat  tbe  Jury  used 
tbe  word  "defendant"  Instead  of  "defend- 
ants." As  tbe  action  was  against  tbe 
two  d(4endaut8  aa  copartners,  and  no 
question  was  made  on  the  trial  as  to  their 
liability  as  copartners,  if  liable  at  all  we 
thluk  tbe  omission  by  the  Jury  to  add  tbe 
letter  "s"  to  " defendant "  was  simply  a 
clerical  error  that  tbe  court  might  prop- 
erly have  corrrected  had  Its  attention  been 
called  it  to,  and  was  properly  disregarded 
by  tbe  court  below.  The  intention  of  the 
Jury  was  clear  to  tbe  court,  aa  it  was 
stipulated  at  tbe  commencement  of  tbe 
trial,  after  dismissing  as  to  defendant 
Lindner,  tbat  tbe  action  should  "proceed 
against  Knute  Lewis  and  Ben  Lewis'  as 
copartners  under  tbe  firm  name  of  Lewia 
Bros."  There  being  no  question,  then, 
in  tbe  case  as  to  tbe  liability  of  one  do- 
fendftnt  independent  of  tbe  other,  tbe  court 
properly  construed  tbe  word  "defendant" 
to  mean  the  firm,  and  tbat  such  was  the 
intention  of  the  Jury     7erdicts  are  to  r«- 
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celTe  a  reaBonable  eonBtrnctioa,  and  sucb 
as  will  carry  out  tbe  Intention  of  the  Jury. 
Kebsej  y.  Railway  Co..  (S.  D.)  45  N.  W. 
Bep.  Sm. 

2.  It  appears  from  the  record  that  tbe 
casewas  tried  before  tbe  Honorable  James 
Speinobk,  one  of  .the  Judges  of  the  territo- 
rial coart,  and  tbat  tbe  motion  for  a  new- 
trial  was  made  and  argued  before  bim 
wbile  a  member  of  tbat  court,  but  tbat 
no  formal  order  was  signed  by  bIm  or  rec- 
ord made  in  bisconrt  Rbowingtbat  he  bad 
ev«r  decided  tbe  motion.  When  tbe  pres- 
ent state  circuit  Judge  came  upon  the 
bench,  tbe  motion  was  renewed  before 
bim.  After  several  postponements,  the 
matter  came  oo  for  bearing  June  17. 1R80, 
by  Btipalatloa.  At  this  liearing  the  attor- 
ney for  the  plaintiff  read  to  tbe  court  cer- 
tain letters  from  Ex-Judge  Spencer  and 
tbe  former  clerk  oT  biscourt,  and  afbda  vits 
tending  to  prove  tbat  Judge  Spbncbh  bad 
before  bis  retirement  from  tbe  bench  passed 
upon  tbe  motion,  and  denied  it.  There- 
apon  the  circuit  court  made  an  orderover- 
mllDg  th«  motion  fur  a  new  trial,  stating 
in  said  order  tbat  it  finds  tbat  tbe  motion 
bad  been  decided  by  Judge  Spbncbr,  and 
overruled.  It  Is  contended  by  counsel  for 
defendants  tbat  as  tbe  plaintiff  bad  by  bis 
coonsel  stipulated  "that  tbe  said  motion 
for  a  new  trial,  and  the  proceedings  there- 
on, be  submitted  to  and  argued  before  the 
circuit  court,"  the  circuit  court  should 
bare  heard  tbe  motion  upon  tbe  merits 
and  that  it  was  error  in  tbatcourt  to  take 
into  consideration  the  action  bad  in  the 
matter  before  Judge  Spuncer.  Tbe  rule 
is  tbat  a  motion  oace  heard  and  decided 

-  by  a  court  cannot  be  renewed  In  tbe  same 
court  without  leave  of  tbe  court;  and  we 
apprehend  this  rale  applies  as  well  to 
cases  where  there  has  been  a  change  of 
Judges  as  when  tlie  motion  Is  made  before 
the  same  Judge.  Uence  the  circuit  court, 
being  the  successor  of  the  district  court, 
and  Judge  Andrews  being  tbe  successor 
of  Judge  Spenckk,  the  said  circuit  court, 
when  satisflad  that  tbe  motion  bad  been 
heard  and  decided  by  J  udge  Spencer,  be- 
fore whom  tbe  case  was  tried,  very  prop- 
erly refused  to  bear  it  again.  The  order 
signed  by  the  judge,  or  the  records  of  the 
court,  would  have  been  tbe  best  evidence 
of  the  decision  of  tbe  court;  but,  when  it 
was  shown  that  these  did  not  exist,  it  was 
competent  to  establish  tbe  fact  that  a  de- 
cision had  beeo  made  by  other  evidence; 
and  as  the  letters  of  Judge  Spencer  and 
of  bis  former  clerk,  and  aSldavltH,  seem  to 
have  been  received  without  objection  on 
tbe  part  of  defendants'  attorneys,  there 
was  no  error  in  the  conrt  holding  them 
sufficient  to  establish  the  fact,  and  basing 
Its  denial  of  tbe  motion  upon  tbem.  The 
stipulation  was  not  binding  upon  the  cir- 
cuit Judge,  and  it  was  within  bis  discre- 
tion whether  or  not  be  would  again  bear 
a  motion  beard  and  determined  by  his  pred- 
ecessor on  tbe  bench;  and,  having  sore- 
fused  to  hear  it,  we  cannot  say  tbat  bedld 
not  rightly  exercise  bis  discretion  In  the 
matter. 

3.  This  brings  us  to  tbe  last  question  pre- 
sented. There  are  three  essential  elements 
constituting  plaintiff's  cause  of  action  nec- 
essary for  him  to  establish  by  legal  evi- 
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dence  to  entitle  htm  to  recover,  namely'; 
(1)  The  injury  conipained  of;  (2)theneg- 
ligenceof  defendants;  and  (8)  the  damages 
resulting  therefrom.  All  these  are  ques- 
tions of  fact  for  the  Jury,  and  are  usually 
to  be  determined  by  them.  An  examina- 
tion of  the  evidence  discloses  the  fact  that 
upon  each  and  all  of  these  questions  plain- 
tiff introduced  evidence,  and  such  as  in 
our  judgment  authorized  the  jury  In  find- 
ing a  verdict  for  the  plaintiff.  There  was, 
it  is  true,  a  conflict  in  the  evidence ;  but 
this  court  will  not  weigh  such  conflicting 
evidence,  or  go  fortber  than  to  >letermine 
threfrom  whether  or  not  plaintiff  has  given 
sufficient  legal  evidence  to  sustain  the  ver- 
dict without  regard  to  the  evidence  given 
on  the  part  of  tbe  defendants,  except  so 
far  as  sucb  evidence  tends  to  sustain  plain- 
tiff's case.  The  jury  have  the  benefit  of  a 
personal  examination  of  the  witnesses,  and 
are  therefore  better  qualified  to  say  what 
weight  should  be  given  to  their  testimony 
than  this  court  can  be.  The  rule  to  be  ap- 
plied to  sucb  cases  Is  well  stated  in  Brew- 
ing Co.  V.  Mielens,  5  Dak.  136,87  N.  W. 
Kep.  72S,  OS  follows:  "In  considering  the 
verdict  of  a  jury  in  any  particular  case,  to 
determine  whether  or  not  it  is  sustained 
by  tbe  evidence,  we  are  not  to  sp>eculate 
or  query  bow  we  would  have  viewed  the 
evidence  and  testimony,  or  what  verdict 
we  would  have  rendered,  bad  we  been  of 
the  jury.  The  real  and  only  question  to 
be  solved  and  answered  Is,  Is  thei-e  any 
legal  evidence  upon  which  the  verdict  can 
properly  be  based,  and  the  conclusions 
embraced  in  and  covered  by  it  be  fairly 
reached  ?  It  is  tbe  province  of  tbe  Jury  to 
weigh  and  pass  upon  tbe  evidence;  to  rec- 
oncile conflicting  testimony;  to  determine 
tbe  truth  or  value  of  evidence;  toaecertola 
and  declare,  from  all  of  the  evidence  and 
testimony,  the  facts  of  the  case ;  and  from 
the  facts,  when  ascertained  by  tbem,  and 
the  law  as  given  to  tbem  by  the  court,  to 
arrive  at  and  announce  their  decision, 
which  Is  their  verdict.  And  we  cannot 
determine  what  specific  evidence  tbey  re- 
lied upon  in  reaching  that  verdict,  nor  bow 
they  reconciled  or  adjusted  conflicting  evi- 
dence or  testimony,  nor  just  what  tbey 
rejected  or  doubted,  nor  tbe  precise  weight 
or  effect   tbey   gave   to    any    particular 

•  •    •    Item  of  evidence   or   testimony. 

•  *  •  This  court  will,  as  a  general  rule, 
only  ask  and  determine.  Is  there  any  legal 
evidence  or  testimony  which  fairly  war- 
rants the  verdict  of  the  jury?  li  there  is. 
particularly  in  a  case  where  the  evidence  is 
conflicting,  the  verdict  will  not  be  dis- 
turbed :  and  M  there  is  not,  it  will  be  set 
aside. "  That  this  case  was  fairly  submit- 
ted to  tbe  Jury  by  tbe  conrt  below  is  ap- 
parent fi-om  the  fact  tbat  no  exceptions 
were  taken  by  defendants  to  its  charge  to 
the  jury.  No  question  as  to  tbe  honesty 
or  integrity  of  tbe  jury  is  suggested.  Find- 
ing no  error  in  the  record,  the  Judgment 
of  the  court  below  is  affirmed. 

Kkllam,  J.,  concurring. 

Ben.nett,  J.,  (dlssentlnfr.)  I  cannot 
agree  with  my  brotliers  In  the  expression 
of  the  opinion  as  above  announced, except 
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as  to  the  flrat  question  presented.  In  this 
I  fully  concur.  In  my  opinion  the  court 
below  erred  in  denying  tbe  motion  lor  a 
new  trial  without  hearing  it  upon  its  mer- 
its. The  record  in  tbe  case  shows  the 
cause  was  tried  on  the  13th  day  of  June, 
1889,  and  a  verdict  was  rendered  for  the 
plaintitr,  but  no  ]udf;inent  entered.  July 
let,  the  defendant  served  a  notice  ol  inten- 
tion to  move  for  a  new  trial,  and  on  the 
lOtb  day  of  Ausust  a  stay  of  proceedings 
was  obtained.  On  tbe  20th  of  September, 
1889,  the  parties  stipulated  to  argue  the 
motion  for  a  new  trial  upon  tbe  ground 
of  the  insufficiency  of  the  evidence  to  Jus- 
tify the  verdict,  that  the  verdict  was  con- 
trary to  law,  irregularity  in  the  proceed- 
ings on  the  part  of  plaintiff,  and  errors  of 
law  occurring  at  the  trial.  Neither  tbe 
original  record  nor  the  abstract  shows 
that  tbe  motion  for  a  new  trial  was  ever 
argued,  entertained,  or  determined  by  the 
court  that  tried  the  cause.  OntheSOtb 
of  November  the  plaintiff  nerved  a  state- 
ment of  costs,  and  notice  of  taxation  of 
same,  to  be  had  on  tbe  3d  of  December. 
On  that  day  defendant  appeared  before  tbe 
clerk,  and  objected  to  the  taxation  of 
costs  for  the  reason  that  tbe  motion  for  a 
new  trial  had  not  been  beard  or  deter- 
mined by  the  court.  Tbe  taxation  of  costs 
was  then  continued  by  tbe  clerk  until  the 
IStb  of  December,  and,  upon  due  cobsid- 
eration  by  him  of  tbe  objections  as  raised 
by  tbe  defendant,  they  were  sustained; 
but  subsequently,  and  for  what  reason  tbe 
record  does  not  disclose,  the  clerk  did,  in 
tbe  absence  of  and  without  notice  to  tbe 
defendants,  tax  the  costs,  and  enter  judg- 
ment against  them,  and  issued  an  execu- 
tion thereon.  January  7, 1890,  the  cIiMuit 
court  made  an  order  requiring  the  plain- 
tiff to  show  cause  why  the  judgment 
should  not  be  vacated,  returnable  on  tbe 
18th  of  that  month.  On  the  20tb  of  Jan- 
anry  the  parties  stipulated  in  writing  that 
the  matter  should  be  continued  until  tbe 
SOth.  On  that  day  it  was  again  continued 
until  tbe  15tb  of  March,  and  on  that  day 
continued  until  the  29tb  of  March,  and  on 
that  continued  until  April  22d,and  on  that 
day  continued  until  June  17th ;  at  all  these 
times  the  defendants  appearing,  and  anx* 
ious  for  the  matter  to  be  heard  and  dis- 
posed of  by  the  court.  On  June  3,  1890, 
the  parties,  by  their  respective  attorneys, 
made  the  following  stipulation  in  writing: 
"It  is  hereby  stipulated  and  agreed  by 
and  between  tbe  above-named  parties  In 
the  above-entitled  action,  by  tlieir  respect- 
ive attorneys,  that  the  motion  for  a  new 
trial  in  tbe  above-entitled  action  hereto- 
fore submitted  to  the  Hon.  James  Spen- 
cer, judge  of  the  district  court  in  and  for 
the  county  of  Kingsbury,  territory  of  Da- 
kota, now  state  of  South  Dakota,  and  In 
which  said  judge  bas  failed  to  sign  an  or- 
der either  granting  or  denying  the  said 
motion,  that  the  said  motion  for  a  new 
trial,  and  the  proceedings  thereon,  be  sub- 
mitted to  and  argued  before  tbe  circuit 
court  to  be  held  at  the  court-house  in  tbe 
city  of  Do  Smet,  in  and  for  the  county  of 
Kingsbury,  state  of  South  Dakota,  on  the 
17th  day  of  June,  1890,  at  the  hour  of  the 
opening  of  said  court,  or  as  sodn  thereaft- 
ar  as  counsel  Can  be  heard. "    On  the  17tb 


day  of  June  tbe  motion  for  a  new  tria^ 
wbs  taken  up,  and  the  plaintiff  for  the 
first  time  raised  the  question  that  tbe  mo- 
tion had  been  made,  heard,  and  determined 
by  overruling  it,  but  no  order  had  been 
executed,  signed,  or  made  a  part  of  the 
record  of  tbe  case;  end  tosnpportthls  po- 
sition he  Introduced  tbe  affidavit  of  hi» 
attorney,  two  letters  from  tbe  clerk  of  the 
court,  a  letter  from  the  ex-judge,  and  an 
old  wrapper.  Thereupon  the  court  re- 
fused to  hear  and  determine  the  motion 
for  a  new  trial  upon  its  merits.  It  is  this 
refusal  to  hear  the  motion,  of  whicb  the 
appellants  complain. 

From  the  above  detailed  statement  of 
tbe  proceedings  it  appears — First.  That 
the  clerk  of  the  court  taxed  the  costs  of 
the  action  against  tbe  aefendants.  and 
entered  Judgment  without  notice  to  them, 
while  the  motion  for  a  new  trial  was  pend- 
ing and  undetermined.  Tbe  record  shows 
that  on  the  20th  of  September  a  motion 
for  a  new  trial  was  filed  after  due  notice 
to  the  plaintiff.  Here  the  record  ends  un- 
til November  SOth,  when  the  defendants 
were  served  with  notice  of  taxation  of 
costs,  to  be  made  December  8d.  Objcctloi> 
was  made  at  that  time  to  the  taxation  of 
costs  upon  the  express  grounds  that  a  mo- 
tion for  a  new  trial  was  then  pending  and 
undetermined;  and  on  tbe  13tb  of  that 
month  the  clerk  sustained  the  objectionv 
and  refused  to  tax  tbe  costs,  but  subse> 
quently  he  did  tax  tbe  costs,  and  entered 
judgment  against  the  defendants,  in  their 
absence,  and  without  notice  to  them,  or 
with  their  knowle<lege  or  consent.  SectioD> 
6197,  Comp.  Laws,  provides  that  taxation 
of  costs  can  only  be  made  upon  applica- 
tion of  the  prevailing  party,  and  only  apon> 
five  days'  notice  being  given  to  the  other 
party,  and  the  costs  must  be  stated  in  de- 
tail and  verified,  and  a  copy  of  these  items 
must  be  served  with  the  notice  of  adjust- 
ment. Tlie  undisputed  facts  disclosed  by 
tbe  record  show  that  the  costs  in  the  eaae 
were  taxed  and  entered  in  tbe  Jndgnienl 
without  notice  to  the  defendants,  and 
without  their  knowledge  or  consent;  and, 
under  the  circumstances  surrounding  the 
case,  they  could  well  have  presumed  tbat 
no  such  proceedings  would  be  entertained 
by  the  clerk.  Inasmuch  as  he  preyionsly 
held  that  the  objections  interposed  were 
valid  and  good.  The  action  of  the  clerk 
was  not  authorleed  by  the  statute,  and 
this  irregularity  on  his  part  was  made  one 
of  the  grounds  for  a  new  trial;  and,  inas- 
much as  these  proceedings  were  had  sub- 
sequently to  the  filing  of  tbe  first  motioi» 
for  a  new  trial,  it  was  error  on  the  part 
of  the  court  to  refuse  to  hear  the  motion 
as  presented  to  it,  even  if  the  first  motion 
bad  been  beard  and  determined  by  tbe  dis- 
trict court. 

Second.  The  record  shows  that  no  order 
was  ever  made  overruling  the  motion  for 
a  new  trial,  nor  was  there  anything  on 
file  showing  any  action  of  the  court  in  re- 
lation to  tbe  motion.  Whether  It  wasever 
heard  or  argued  orsnbmitted  to  the  court 
is  left  to  conjecture.  But  an  attempt  was 
made  to  substitute  or  make  a  record  by 
tbe  introduction  of  letters  from  the  clerk 
of  the  court  and  ex-judge,  and  affidavit  of 
the  attorney  for  plaintiff.    Without  i>»- 
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peacbing  thft  adniiBslbillty  or  cumpetency 
o{  BQch  evidence  to  establish  the  record  of 
a  court,  the  facta  stated  In  these  letters 
and  affidavit  (ail  to  show  conclusively 
that  the  motion  (or  a  new  trial  was  ever 
heard  or  sabmitted  to  the  court,  except 
Interentlally.  One  of  the  letters  of  Clerk 
Lawrence  says:  "My  recollection  ot  the 
matter  is  that  I  think  there  Is  Indorsed  on 
the  wrapper  of  one  paper  in  peudll  as  fol- 
lows: 'Motion  for  new  trial  overruled. 
J.  8.'  These  may  not  be  the  exact  words, 
bat  It  Is  the  sense  of  them. "  The  other 
letter  says:  "I  send  the  papers,  •  •  • 
but  I  find  that  the  indorsement  I  referred 
to  In  pencil  has  been  so  nearly  obliterated 
that  I  cannot  decipher  it;  In  fact,  there  is 
notbInK  there  now  to  certKy  to."  The 
ex-]ud)CB  says  the  motion  for  a  new  trial 
was  denied.  The  affidavit  of  the  attorney 
states  that  the  Judge  denied  the  motion 
for  a  new  trial,  bat  never  made  or  signed 
any  order  to  that  effect.  It  was  upon  this 
evidence  that  the  court  below  in  Its  order 
says  **  that  said  motion  for  a  new  trial 
was  made  before  Judge  Spisncer  afore- 
said, and  by  bim  overruled,  but  no  order 
signed;  and  therefore  this  court  refuses 
to  hear  and  determine  the  motion  for  a 
new  trial,  for  the  reasons  aforesaid." 
Even  taking  thieevldence  as  competent  to 
establish  or  replace  a  record  of  a  court,— 
which  is  extremely  doubtful,— it  Is  entirely 
insafllcient  upon  which  to  base  so  Impor- 
tanta matter.  Tbehearing  and  determin- 
ing of  a  motion  (or  a  new  trial  is  one  of 
the  snbstantlal  rights  of  parties  before  a 
court,  and,  when  properly  made,  they 
have  the  right  to  a  determination  and  rec- 
ord of  the  same;  and.  in  the  absence  of  the 
record,  only  the  most  convincing  and  con- 
clusive proof  should  be  admitted  to  estab- 
lish tbis  fact.  The  granting  of  a  motion 
for  a  new  trial  is  largely  within  the  dis- 
cretion of  the  trial  court,  and,  when  right- 
ly exerciser],  should  not  be  disturbed;  but 
when  tbis  discretion  has  been  exercised  in 
an  apparently  arbitrary  manner,  to  the 
detriment  of  the  rights  of  litigants.  It 
should  be  reviewed. 

Third.  The  record  shows  that  on  the  Sd 
day  of  June  both  parties  stipulated  In 
writing  that  the  motion  for  a  new  trial, 
previously  made  before  the  court,  should 
be  sabmitted  and  argued  again.  This  stip- 
ulation upon  the  part  of  the  parties  was 
In  the  nature  of  a  solemn  agreement  to 
submit  the  qnestiuns  Involved  in  the  mo- 
tion to  the  court,  and  a  virtual  acknowl- 
edgment that  they  bad  not  been  submit- 
ted in  such  a  manner  and  form  as  to  give 
to  the  party  aggrieved  his  just  rights  be- 
fore tbelaw ;  and  In  the  absence  of  any  rec- 
ord of  this  fact  It  was  no  mure  than  just 
and  right  that  the  court  should  have  re- 
quired the  parties  to  have  abided  by  it, 
and  have  taken  up  the  motion  and  beard 
It,  and  made  Its  determination  upon  the 
merits.  The  repeated  postponements  of 
tbe  bearing  of  the  motion,  and  the  con- 
stant attempts  of  the  defendants  tti  have 
it  entertained  by  the  court,  the  loope  and 
unsatisfactory  manner  In  which  the  rec- 
ord of  tbe  case  was  kept,  and  tbe  incom- 
petent and  Insufflclentevidenceupon  which 
the  court  established  the  previous  deter- 
mination of  the  motion  for  a  new  trial,  in 


my  opinion  entitle  the  defendants  to  have 
tbe  motion  for  a  new  trial  heard  upon  its 
merits. 


EDmBDRO-AMERICAN    LAND    &  MORTQ.  CO. 

V.  City  of  Mitchell. 

(Supreme  Court  of  South  Dakota.   Feb.  21, 1S91.) 

Adthobitt  or  Sgbool,  Uoabo  —  Ebbotioh  or 
BniLDiita — lasDiiNoi  or  Wajisant. 

1.  July  1,  1880,  school- district  Ko.  6,  Davison 
county,  authorized  its  school  board  to  build  a 
suitable  school-house,  and  to  expend  a  sum  of 
money  not  to  exceed  fSiOOO  In  building  the  same. 
It  was  also  authorized  to  procure  plans  for  the 
house,  whiob  were  to  be  presented  to  the  people 
of  the  dlBtriot  tor  their  consideration  at  the  next 
meeting.  At  that  meeting  plans  were  presented, 
but  not  aocepted,  but  an  axehiteot  was  empow- 
ered to  make  other  plans  and  specifications  for  a 
certain  size  building,  and  to  have  them  ready  at 
the  next  meeting  of  the  district.  At  that  meet- 
ing no  plans  or  specifications  were  presented,  or 
adopted  by  the  district,  but  the  meeting  appointed 
tbe  school  board  a  committee  to  carry  out  the 

grevlous  vote  of  the  district  to  build  a  school- 
onse,  and  with  power  to  act  fully  in  the  matter, 
limiting  the  boara  to  a  certain  size  for  the  build- 
ing ana  the  amount  to  be  expended.  Held,  that 
tbe  power  thus  conferred  on  the  school  -board  was 
full  and  complete,  limited  only  as  to  sice  of  the 
scbool-house  and  the  amount  of  money  to  be  ex- 
pended, and  that  their  authority  to  act  was  as 
brood  and  general  as  the  voters  of  the  district 
could  leg^uiy  confer  upon  them:  and  so  long  as 
they  acted  honestly,  and  for  the  beat  interests 
of  the  district,  their  acts  were  legal  and  binding. 

2.  The  school  lx>ard  let  the  Building  of  the 
school-house,  according  to  certain  plans  and  speo- 
Iflcations,  for  the  sum  of  (4,425.  As  the  work 
progressed,  it  was  seen  that  certain  changes  were 
necessary  in  order  to  make  the  building  sym- 
metrical and  strong,  which  changes  were  made 
by  order  of  the  board,  causing  on  additional  out- 
lay of  (512.  Held,  tliat  so  long  as  the  changes 
were  beneficial  and  necessary,  and  the  additional 
cost,  added  to  the  original  contract,  did  nob  ex- 
ceed the  amount  limited  to  be  expended,  the 
board  had  the  power  to  make  them,  and  its  acts 
are  binding  on  the  district. 

8.  School  warrants  issued  by  a  school  board 
under  the  provisions  of  section  63,  c.  14,  Laws 
1870,  in  payment  of  necessary  appendages  for  a 
school-house  during  tbe  time  a  school  Is  taught, 
are  prtoMt/oete  valid  claims  against  a  school- 
district;  and,  in  the  absence  of  evidence  to  the 
contrary,  the  law  will  presume  that  they  were 
lawfully  issued,  and  that  they  were  dulv  present- 
ed and  allowed  at  a  regular  meeting  of  the  dis- 
trict, if  such  presentatiou  and  ollowanoe  was 
necessary. 
(S]/Uabu«  bu  the  Court.) 

Held,  that  as  the  school  board,  alKmt  tbs 
time  the  contract  was  let  for  the  sohool  building, 
issued  and  sold  a  school  order  for  (5,000  to  raise 
funds  with  which  to  erect  said  building,  the 
power  of  the  l>oard  to  issue  orders  under  the  aa- 
thority  conferred  by  the  school-district  meeting 
was  exhausted;  and  that  the  orders  in  controversy 
in  this  action,  l>eing,  in  his  opinion,  in  excess  of 
the  (5,000,  were  void,  except  as  to  the  amount 
of  (168  incurred  tor  soiiool  appendages.  Per  Coa- 
Box,  F.  J.,  dissenting. 

Appeal  from  district  court,  Davison 
county. 

A.  E.  Hitchcock,  for  appellant.  Keith 
A  Bates,  for  respondent. 

Bennett,  J.  This  was  an  action  based 
upon  three  certain  warrants  drawn  In 
favor  of  one  H.  H.  Calhoun  by  the  school 
board  of  district  No.  6,  Davison  county, 
which  district  was  succeeded  by  the  city 
of  Mitchell.    The  warrants  are  dated  Bep- 
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tember  10, 1881,  and  are  of  the  amounts  ol 
f3.50,  9850,  and  $330,  respectively,  and 
were  Issued  by  the  school  board  of  tbat 
district  in  final  settlement  upon  a  con- 
tract for  building  a  scbool-bouse,  and  sub- 
sequently translerred  by  Calboun  to  the 
plaintiff.  The  answer  of  defendant  al- 
leges that  the  warrants  or  orders  set  out 
In  ttie  aererai  canses  of  action  were  issued 
by  school-district  No. 6  without  authority 
of  law,  and  alleges  scTeral  affirmative  de- 
fenses, denying  the  liability  of  the  district 
to  pay  them,  but  makes  an  offer  to  allow 
Judgment  to  betalcenagainstltforthesum 
of  $350,  together  with  interest  at  10  per 
cent,  from  the  lOtb  day  of  September, 
1881.  to  the  present  time,  together  with 
costs  of  the  action ;  the  same  being  the 
amonnt  claimed  by  the  plaintiff  in  its 
first  canse  of  action.  This  offer  was  made 
under  section  5248.  Comp.  Laws.  An 
agr^  statement  of  facts  was  filed,  to  be 
taken  in  lieu  of  facts  determined  and  found 
byajury.  Thecausewassnbmlttedto.and 
duly  tried  by,  the  court,  and  the  following 
findings  of  fact  and  conclusions  of  law  were 
found :  " Findings  of  fact:  The  above-en- 
titled canse  came  on  for  trial  before  the 
court  by  agreement  of  parties.and  tbecourt 
finds  tbat  the  facts  hereinbefore  set  forth, 
and  agn'eed  upon  by  said  parties,  are  true, 
and  tbat  there  Is  due  said  plaintiff  from 
■aid  defendant  the  sum  of  $1,080,  with  in- 
terest thereon  at  the  rate  of  10  per  cent, 
per  annum  from  said  10th  day  of  Septem- 
ber, 1881. "  The  court  made  and  found  the 
following  conclusions  of  law:  "(11  That 
upon  the  incorporation  and  organisation 
oi  defendant,  city  of  Mitchell,  and  the 
merger  of  said  school-district  No.  6  herein, 
the  defendant,  city  of  Mitchell,  became 
legally  responsible  for.  and  holden  to  pay 
and  discharge,  the  valid  and  legal  claims 
and  obligations  then  outstanding  against 
said  school-district  No.  6.  (2)  That  said 
school-district  No.  6  was,  and  this  defend- 
ant, city  of  Mitchell,  Is,  by  their  acts  and 
doings  set  forth  in  said  facts  so  found  and 
filed,  estopped  from  denying  the  legality 
of  said  votes,  and  the  validity  of  said  plain- 
tiff's claim,  said  orders,  or  warrants.  (3) 
That  said  sumol  $1,030,  and  interest  there- 
on, was  a  valid  and  subsisting  claim 
against  said  school-district  No.  6,  and 
that  the  same,  with  accrued  Interest  there- 
on, is  a  valid,  subsisting  claim  In  favor  of 
said  plaintiff  and  agalnnt  said  defendant. 
And  that  said  plaintiff  Is  entitled  to  recov- 
er the  same  of  the  said  defendant,  with  in- 
terest thereon  at  the  rate  of  10  per  cent. 
per  annum  from  the  time  said  orders  or 
warrants  were  presented  to  the  then  treas- 
urer of  said  school-district  No.  6,  and  pay- 
ment thereof  demanded. "  Upon  these  find- 
ings of  fact  and  conclusions  of  la  w  a  judg- 
ment was  rendered  against  the  defendant 
fur  the  debt  and  interest,  amounting  to 
the  sum  of  $1,752.63,  with  costs.  From 
this  Judgment  an  appeal  was  perfected, 
and  an  assignment  of  errors  was  filed. 
The  assignment  of  errors  presents  three 
propositions  for  our  consideration:  (1) 
Was  the  school  board  authorised  to  make 
changes  in  the  plan  of  the  school-houae, 
incurring  an  additional  expense  to  the  dis- 
trict? (2)  Was  the  school  board  author- 
l»rd  to  issue  the  three  orders  or  warrants 


In  controversy?  (3)  Did  tbe  acceptance 
of  the  school  building  and  other  improve- 
ments made  by  tbe  school  board,  by  the 
school-district,  estop  It  from  denying  tbe 
validity  of  these  orders  or  warrants? 

In  considering  the  first  proposition, — of 
the  anthority  of  the  school  board  to 
change  the  plan  of  tbe  school-bouse  before 
or  during  its  erection, — tbe  agreed  state- 
ment of  facts  must  be  critically  examined 
to  ascertain  the  full  power  of  the  board 
as  delegated  to  it  by  the  legal  voters  of 
the  district.  Tbe  facts  show  tbat  at  a 
meeting  of  the  school-district  No.  6,  duly 
noticed  and  called,  on  the  1st  day  of  Jaly, 
1880,  this  board  was  authorised  "to  buUd 
a  suitable  school-house  for  said  school-dis- 
trict, and  to  expend  a  sum  of  money  not 
to  exceed  five  thousand  dollars  In  building 
tlie  same."  At  the  same  meeting  the 
school  board  were  Instructed  to  procnre 
plans  for  a  school-house,  to  be  presented 
to  the  people  for  their  consideration  at 
the  place  of  holding  their  next  meeting. 
Tbe  meeting  then  adjourned  to  the  8th  day 
of  Jaly.  Nothing  appears  to  have  been 
done  at  that  meeting  in  relation  to  tbe 
building  of  tbe  scbool-bouse,  but  It  ad- 
journed to  meet  on  tbe  10th  day  of  July. 
The  legal  voters  of  the  district  being  pres- 
ent at  this  meeting,  William  Cox  present- 
ed plans  for  tbe  school  building.  After- 
wards he  was  empowered  to  niaKe  plans 
and  draw  up  specifications  for  a  building 
to  be  40x60,  2  stories  high,  of  12  feet  each, 
and  to  have  them  at  a  meeting  to  be  held 
on  tbe  17th  of  July.  On  that  day  the  le- 
gal voters  of  the  district  again  assembled, 
but  Mr.  Cox  did  not  pmsent  himself,  nor 
did  he  through  any  other  person  submit, 
any  plans  or  specifications  tor  a  school 
building  for  adoption,  modification,  or  re- 
jection, nor  were  any  other  plans  or  speci- 
fications submitted  by  any  other  persons 
or  adopted.  At  this  meeting  the  school 
board  were  appointed  a  committee  to  car- 
ry out  tbe  previous  vote  of  the  district  to 
build  a  scbool-hoose,  and  with  power  to 
act  fully  in  the  matter.  At  this  time  the 
sizeof  the  house  was  changed  from  40x6Uto 
40x56,  and  two  towers  were  ordered  to  be 
put  on  the  building.  In  accordance  with 
tbe  authority  thus  conferred  upon  tbe 
board,  they  advertised  for  bids  to  furnish 
material  and  do  the  work  of  constructing 
the  house.  Only  one  bid  was  received, 
and  it  was  not  accepted.  The  plans  were 
changed  according  to  the  agreed  state- 
ment of  facts,  but  in  what  particular  is 
not  stated.  The  board  again  advertised 
for  bids  upon  the  amended  plans.  By 
whom  they  were  amended  is  not  shown, 
nor  does  it  appear  what  the  changes  were. 
Calhoun,  being  the  lowest  and  best  bidder, 
was  awarded  the  contract  by  tbe  board 
for  $4,425,  based  upon  the  plans  and  specifi- 
cations of  William  B.  Cox.  The  agreed 
statement  does  not  show  that  tbe  district 
ever  adopted  any  plans  and  specifications 
for  the  construction  of  the  school-bouse. 
They  simply  anthoriised  William  B.  Cox  to 
make  them,  and  present  them  to  a  meeting 
of  the  district.  The  district  voted  to 
change  tbe  size  of  the  house  after  they  had 
authorized  Cox  to  make  tbe  plans,  and  to 
place  towers  on  the  building,  and  then  ap- 
pointed the  school  board  a  committee  to 
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bnild  the  hoase,  and  to  act  fnlly  in  the 
matter.  It  is  tbUH  eTident  tbat  the  pow- 
er conferred  on  them  was  full  and  com- 
plete, aud  was  only  limited  as  to  the  size 
of  the  achool-houHe  and  the  amount  of 
money  to  be  expended.  Their  antborlty 
to  act  was  as  broad  nnd  general  as  the 
legal  voters  of  tbe  district  could  confer 
upon  them.  The  facts  do  not  even  show 
apon  what  plans  or  specitications  tbe  con- 
tract was  let.  It  is  said  It  was  upon  those 
famished  by  Cox.  If  this  were  so,  it  conld 
not  have  been  upon  thone  .presented  by 
him  at  the  July  10th  meeting,  because  aft- 
erwards the  size  and  form  of  the  bnilding 
were  chan^d,  and  nowhere  does  tbe  rec- 
ord show  that  any  plans  or  speciflcations 
were  sabmitted  to  any  meeting  of  the  dis- 
trict, and,  it  the  contract  was  let  or  based 
apon  any  prepared  by  Cox,  they  must 
have  been  approred  by  the  board,  under 
thciir  general  powers,  and,  if  so,  it  could 
change  or  modify  them  under  the  same 
powers.  It  did  not  need  tbe  express  sanc- 
tion or  approval  of  the  voters  of  the 
■chool-distrlct  to  make  tbe  necessary 
changes  by  the  kK>ard  valid  or  binding. 
The  general  powers  of  tbe  board,  either  in 
their  official  capacity  or  as  a  committee 
of  tbe  district,  had  never  been  curtailed  or 
limited  by  the  district  since  tbey  werecon- 
ferred;  the  limitation  being  as  to  siae  of 
building  and  amount  to  be  expended  only. 
As  the  work  progressed  it  was  seen  that 
certain  changes  were  necessary  in  order 
to  make  the  atracture  symmetrical  and 
■trong.and  tbe  agreeed  statement  of  facts 
abows  that  tbey  were  beneficial,  and  Im- 

g roved  the  appearance  and  strength  of  the 
ailding.  The  position  assumed  and  the 
points  contended  for  by  appellant  are  not 
applicable,  becanseit  lias  notthe tacts  apon 
which  to  stand  to  snstatn  them.  Had  the 
■cbool-distrlct  reserved  to  themselves  the 
details  of  the  bnilding,  adopted  specific 
plans,  aod  only  empowered  tbe  board  to 
carry  ont  their  wiahes,  limited  to  such 
■pecial  plans  and  specifications,  plaintiff's 
contenldon,  no  doubt,  would  be  correct. 
In  case  of  violating  or  altering  them.  But 
nowhere  can  it  be  fonnd  tbat  this  board 
were  under  such  limitations.  They  were 
antboriced  to  "act  tally  in  the  matter;" 
and  as  long  as  tbey  did  so,  and  acted  bon- 
fsrtiy,  and  for  the  best  interests  of  the  dia- 
Crict,  their  acts  were  legal. 

Was  the  school  board  authorised  to  Is- 
aoe  the  three  orders  or  warrants  in  con- 
troversy? Before  tbe  statement  of  facts 
was  agreed  upon,  the  defendant  duly 
•erved  upon  the  plaintiff  an  offer  of  Judg- 
ment for  ttSO,  together  with  Interest  at  10 
per  cent,  from  the  10th  day  of  September, 
1$81,  with  costs  of  the  action;  tbiti  being 
the  amount  claimed  by  tbe  plaintiff  in  itH 
first  cause  of  action,  and  being  theaniount 
of  one  of  the  orders  or  warrants.  This 
offer  was  made  under  section  6246,  Comp. 
Laws,  the  object  of  which  is  to  relieve  the 
defendant  from  all  liability  to  such  costs 
OS  may  accrue  subsequent  to  the  offer,  and 
at  the  same  time  protect  hlmRelf  against 
ail  unjust  demands  on  the  part  of  tbe 
plaintiff,  by  interposing  a  dufenseand  pro- 
ceeding to  trial.  This  reuifdy  is  only  re- 
sorted to  when  tbe  defendant  is  satisfied 
that  no  defense  can  be  made  to  tbe  wbc.e 


or  that  part  of  plaintiff's  claim.  It  is 
equivalent  to  admitting  the  liability  of 
the  defendant  for  the  amount  of  tbe  offer. 
Tbe  defense  is  therefore  in  this  case  direct- 
ed to  but  two  of  the  orders  or  warrants, 
—one  for  fSSO,  the  other  for  fSSO.  Itia 
conceded  that,  shortly  after  tbe  contract 
to  build  the  schuol-house  was  made  with 
Calboan,  tbe  district  isued  its  order  for 
f 5,000,  and  converted  it  into  cash,  which 
was  put  in  the  treasury  as  a  fund  to  draw 
from,  and  used  to  pay  the  expense  of  con- 
atmcting  said  school-house;  and  from  this 
fond  appropriations  were  made  from  time 
to  time  by  orders  in  favor  of  the  con- 
tractor, aggregating,  np  to  tbe  orders  in 
suit,  tbe  sum  of  94,075.  The  original  con- 
tract with  Calhoun  called  for  f4,425;  leav- 
ing due  him  tbe  sum  of  f350  on  the  orig- 
inal contract  price.  It  is  for  this  amount 
the  district  concedes  its  liability  by  its 
offer  of  Judgment.  It  Is  also  conceded  by 
the  agTMd  statement  of  facts  that  after 
the  school-house  was  completed  tbeschool 
board  had  a  settlement  with  Calhoan,  the 
contractor,  and  it  was  found  that  there 
was  due  him  the  snm  of  f680  for  extra 
work  in  making  certain  changes  and  ad> 
ditions,  and  tor  necessary  appendages, 
that  had  been  ordered  by  tbe  school  board 
daring  tbe  progress  of  the  work,  and  not 
incladed  in  the  original  contract.  It  is 
also  conceded  that  this  amount  was  a  rea- 
sonable compensation  tor  the  work  done 
and  labor  furnished  in  making  such 
changes  and  additions,  and  for  the  neces- 
sary appendages  to  tbe  school  building. 
Subsequently  these  two  orders  were  is- 
sued by  tbe  board  in  payment  ofthlswotlt. 
Tbe  board  having  l%al  authority  to  make 
the  change  in  tbe  building,  the  district 
was  liable  for  the  payment  of  the  extra 
expenditure,  so  long  as  it  did  not  exceed 
$5,000,  tbe  sum  limited  to  be  expended  on 
tbe  school-bonse.  The  changes  and  addi- 
tions made  to  the  building,  as  shown  by 
tbe  agreed  statement  of  facts,  amounted  to 
#612,  which  added  to  theoriginal  contract 
prtee  of  f4,425  made  the  sum  of  $4,itB7  ex- 
pended tor  the  building.  Up  to  this 
amount  the  board  had  an  unqnestioned 
right  to  draw  on  the  building  fund,  and 
tor  which  the  district  was  liable.  It  is 
conceded  by  both  sides  that  $168  of  the 
amount  incladed  In  these  orders  was  no 
pnrt  of  the  indebtedness  for  bnilding  the 
school-house  as  contemplated  by  tbe  con- 
tract, but,  rather,  "necessary  appendages 
for  tbe  school-house. "  The  items  were  un- 
packing and  setting  up  seats  and  desks, 
extra  black-boards,  banging  tbe  l>ell,  and 
bnlldinK  two  outbonses.  Section  62,  c.  14, 
Laws  1S79,  then  in  force,  is  as  follows: 
"The  district  board  shall  provide  tbe  nec- 
esHury  appendages  Tor  the  school-house 
during  the  time  school  is  taught  therein, 
and  the  bills  for  the  same  shall  be  present- 
ed and  allowed,  if  reasonable,  at  any  reg- 
ular district  meeting. "  It  is  agreed  that 
these  items  were  such  as  were  contem- 
plated by  tbe  section  above  quoted,  and, 
as  such,  the  board  was  antboriced  to  far- 
nUh  them;  but  appellant  insists  that  the 
indebtedness  therefor  did  not  become  tbe 
indebtedness  of  tbe  district  until  bills  for 
the  same  were  presrnted  and  allowed  at 
a  district  meeting.    Tbe  agieed  statement 
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upon  which  this  case  was  tried  does  not 
touch  the  question  of  fact  as  to  the  pres- 
entation or  non-presentation  of  this  ac- 
count to  a  district  meeting.  It  neither 
affirms  nor  negatives,  but  is  simply  silent 
as  to  such  fact.  The  theory  of  defendant 
and  appellant  seema  to  have  been  that  it 
was  incumbent  on  the  plaintitt  to  show  in 
the  first  instance,  as  a  part  of  his  case, 
that  the  account  was  presented  and  al- 
lowed at  a  district  meeting;  but  we  do  not 
think  this  is  tenable  groand.  The  action 
was  brought  upon  orders  or  warrants  re- 
gular and  valid  upon  their  face,  and,  In  the 
absence  of  evidence,  the  law  will  presume 
that  they  were  lawfully  issued,  and  that 
such  presentation  and  allowance,  if  nec- 
essary, were  made.  This  is  a  substantial 
part  of  what  is  meant  when  it  is  so  often 
said  that  such  orders  or  warrants  are 
prima  facie  binding  and  legal.  Their  ap- 
parent validity  may  be  impeached  by  sho  w- 
Ing  that  the  officers  issuing  them  were  not 
properly  authorised,  but  that  is  a  matter 
of  defense.  The  order  itself,  with  the  pre- 
sumption which  comes  with  it,  shows  a 
prima  Uicifi  cause  of  action,  good  until 
overcome  by  adverse  testimony  Ckim- 
mlssioners  T.  Day,  19  Ind.  450;  Brown  v. 
Town  of  Jacobs,  (Wis.)  45  N.  W.  Rep.  679; 
Cheeney  v.  Brookfleid,  60  Mo.  53;  Clark  v. 
Dee  Moines,  19  Iowa,  2Z7;  Orayson  v. 
Lathram,  84  Ala.  646,  4  Sonth.  Bep.  200, 
866.  While  there  are  some  expressions  in 
Kane  v.  School-Dlst.,  62  Wis.  602,  9  N.  W. 
Rep.  459,  which,  isolated  from  the  context, 
would  seem  to  teach  a  contrary  doctrine, 
we  do  not  think  such  is  the  effect  of  the 
whole  case.  The  court  was  declaring  the 
law  which  should  govern  that  case,  and 
there  the  orders  were,  on  thdr  face,  pay- 
able at  a  stated  time  in  the  future,  and 
the  court  says  that  under  their  statute 
"  the  officers  are  not  authorised  to  Issue 
orders  In  the  nature  of  contracts  payable 
In  the  future,  and  chargeable  upon  taxes 
which  might  thereafter  be  voted  by  the 
district ; "  In  this  case  the  orders  were  due 
and  payable  immediately  upon  presenta- 
tion. In  that  case  the  evidence  affirma- 
tively showed,  in  the  language  of  the 
court,  "that  the  account  was  never  pre- 
sented to  or  allowed  by  the  voters  of  the 
district  at  any  time;"  In  this  case  there  is 
no  evidence,  either  way,  bearing  upon  the 
question  of  presentation  or  allowance. 

With  great  care  we  havefullyezamined 
all  the  cases  cited  by  appellant  in  support 
of  its  position,  particularly  the  leading 
case  of  Zottman  v.  City  of  San  Francisco, 
20  Cal.  97.  That  was  an  action  founded 
on  a  bill  for  extra  work.  Including  mate- 
rial furnished  for  its  execution.  The  char- 
ter of  San  Francisco  provided  explicitly 
how  improvements  should  be  made,  and 
how  contracts  for  work  shonid  be  let,  and 
empowered  the  common  council  to  pass 
all  proper  and  necessary  laws  for  such  Im- 
proTements,  and  required  every  ordinance 
providing  for  specific  Improvements  to  be 
published,  with  the  ayes  and  noes, in  some 
city  paper,and  It  declared  that  all  contracts 
for  work  should  be  let  to  the  lowest  bidder 
after  notice  given  through  the  public  Jour- 
nals. These  provisions,  while  conferring 
the  authority  upon  the  common  council, 
also  fixed  the  limits  and  bounds  of  their 


action.  Beyond  them  they  cnnld  not  go, 
and  give  validity  to  their  acts.  The  wis- 
dom of  this  legislatlf<«  restriction  no  cue 
can  question.  It  was  to  apprise  the  pub- 
lic of  the  improvement  contemplated,  and 
thus  give  an  opportunity  to  suggest  objec- 
tions, and  to  prevent  improvident  legis- 
lation and  favoritism  or  fraud  on  the 
council  or  the  officers  of  the  city  In  making 
contracts;  and  the  decision  of  Judge 
FiKLn,  in  this  case,  was  made  under  the 
provisions  of  this  charter.  When  the 
mode  in  which  their  power  on  any  subject 
can  be  exercised  Is  prescribed  by  the  char- 
ter, that  mode  must  be  followed.  The 
mode,  in  snch  cases,  constitutes  the  means 
of  power.  This  is  the  gist  of  all  the  cases 
cited,  and  to  the  doctrine  therein  enun- 
ciated we  do  not  In  any  way  dissent,  but 
the  cases  are  not  applicable  to  the  one  be- 
fore us.  The  legislative  enactment  creat- 
ing school-districts  gave  "the  inhabitants 
qualified  to  vote  at  a  school-district  meet- 
ing "  the  power  "  to  purchase  or  lease  a 
site,  and  to  build,  hire,  or  purchase  a 
school-house,  and  to  keep  the  same  in  re- 
pair, "  and  also  "to  vote  such  tax  as  may 
be  necessary  to  furnish  the  school-honse 
with  black-boards,  outline  maps,  •  •  • 
or  to  discharge  any  debts  or  liabilities  of 
the  district  lawfully  Incurred."  It  also 
empowered  the  district  board  to  provide 
the  necessary  appendages  for  the  school- 
house  during  the  time  school  Is  taught 
therein.  There  is  no  provision  specifying 
the  explicit  mode  in  which  any  of  the 
above  powers  shall  be  exercised.  It  makes 
no  directions  for  letting  the  contract  tor 
building  a  school-house,  or  the  purchase 
of  a  site  upon  which  to  place  it,  nor  for 
the  district  board  to  furnish  the  append- 
ages for  the  same,  but  grants  the  general 
power  to  do  so,  leaving  the  details  to  the 
Judgment  and  discretion  of  the  inhabitants 
or  the  officers  of  the  district.  In  the  ab- 
sence of  this,  it  Is  no  violent  presumption 
to  hold  that  when  these  powers  are  at- 
tempted to  be  exercised,  in  no  matter 
what  way  that  is  usual  and  legitimate, 
and  the  transaction  is  devoid  of  any  fraud 
or  dishonesty,  and  resulting  in  benefits  in 
which  the  inhabitants  of  the  whole  dis- 
trict are  the  beneficiaries  and  participants, 
it  would  be  a  sad  commentary  upon  Jus- 
tice to  say  that  the  district  was  not  liable 
to  pay  for  these  benefits.  Holding  these 
views,  based  upon  a  careful  review  of  the 
questions  Involved  In  the  record  of  this 
case,  we  must  say  that  the  record  shows 
no  defense  to  these  orders  or  warrants  up- 
on which  this  action  Is  founded.  Such  be- 
ing the  case.  It  Is  unnecessary  to  consider 
the  third  proposition  raised  by  the  appel- 
lant. The  Judgment  of  the  court  below  is 
affirmed. 

KELttAM,  J.,  concurring. 

CoRSoy,  P.  J.,  (dtaaentiag.)  I  am  nnable 
to  assent  to  the  conclusions  reached  by  a 
majority  of  the  court.  The  case,  as  I  un- 
derstand the  agreed  statement  of  facts,  is 
substantially  this:  In  July,  1S80,  at  a  reg- 
ularly called  meeting  of  the  electors  of 
school-district  No.  6,  it  was  unanimously 
voted  that  the  school  board  be  authorized 
to  build  a  suitable  school-bouse,  and  to 
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«zpeod  therefor  not  to.  exceed  the  snm  of 
9&,000.  This  Is  the  only  authority  ever 
iilren  to  the  school  board  to  raise  or  ex- 
peod  any  money  on  account  of  this  school 
building,  and  no  funds  were  provided  by 
the  district  meeting  for  the  construction 
of  the  Bcbool-bouse,  except  it  was  em- 
braced in  the  authority  given  the  board  to 
•build  tbe  school-house,  and  "to  expend 
therefor  not  to  exceed  the  sum  of  $5,000. " 
On  August  2,  1880,  five  days  before  the 
contract  to  build  tbe  school-bouse  was  let, 
tbe  Bchool  board  issued  and  sold  a  scbool- 
'dlstrict  order  for  fS.OOOto  raise  funds  with 
wblcb  to  build  the  school-house  the 
-district  bad  authorised  to  be  built  at  its 
'-July  meeting.  The  question,  then,  pre- 
sented is.  was  tbe  school  board  authorized 
—after  having  Issued  and  negotiated  tbe 
school-district  order  for  $5,000,  tbe  amount 
to  wblcb  tbe  board  had  been  limited  by 
tbe  district  meeting— to  issue  further  or- 
ders, binding  upon  tbe  district,  without 
further  authority  from  the  electors  of  tbe 
school-district  ? 

1.  School-districts  are  corporations  of 
the  lowest  order  of  public  corporations, 
and  they  and  the  officers  thereof,  or  scbool- 
district  boards,  have  only  such  powers  as 
are  expressly  conferred  upon  them  by  law, 
■or  are  necessarily  implied,  to  accoiuplisfa 
the  objects  for  which  they  are  created.  1 
■Dill.  Mnn.  Corp.  {  26;  Harris  v.  Scbool- 
DUt.,  28  N.  H.  58;  Bank  v.  SMiool-Dlst., 
(Dak.)  42  N.  W.  Rep.  767;  Qlidden  t.  Uop- 
.fclns,  47  ni.  625.  Section  66,  c.  14,  Laws 
1K79,  in  force  when  tbe  school  building  in 
district  No.  6  yias  erected,  provides  that 
'  the  district  board  sball  purchase  or  lease 
such  site  for  a  school-bouse  as  shall  have 
4>een  designated  by  voters  in  the  district 
meeting  in  the  corporate  name  thereof, 
and  sball  build,  hire,  or  purchase  such 
school-house  as  the  voters  of  tbe  district 
in  a  district  meeting  shall  have  agreed  up- 
■on,  out  of  tbe  funds  provided  for  that  pur- 
pose." It  appears  in  this  case  that  tbe 
Toters  of  the  school-district  bad  provided 
a  site,  agreed  upon  tbe  style,  size,  and  plan 
-of  a  Bchool-honse,  and  bad  limited  tbe 
■amount  to  be  expended  thereon  to  a  sum 
not  exceeding  $6,000,  but  it  had  not  spe- 
cifically provided  funds  for  that  purpose. 
As  tbe  voters  had  authorized  the  board 
to  erect  the  school  building,  and  bad  not 
xleslgnated  a  fund  out  of  which  tbe  same 
-should  be  paid,  it  would  seem  to  be  a  fair 
construction  of  such  authority  to  say  that 
the  school  board  was  vested  with  a  discre- 
tionary power  to  payforsucb  school-bouse 
by  orders  drawn  on  the  district  treasurer, 
or  to  raise  the  funds  by  orders  sold  for 
cash;  in  each  case  limited,  however,  as  to 
amount  to  l>e  expended  by  tbe  voters  of 
the  district  at  their  district  meeting.  The 
board,  acting  under  this  authority  and  tbe 
discretion  vested  in  them,  adopted  the 
latter  method,  and  Issued  an  order  for  the 
full  amount  to  which  it  was  limited,  name- 
ly,$6,000,  and  disposed  of  thesameto  raise 
tbe  necessary  funds  to  build  tbe  school 
building.  How  much  was  realised  by  this 
sale,  or  what  was  done  with  tbe  proceeds 
■over  And  above  tbe  sum  of  $4,076  paid  Cal- 
houn upon  his  contract,  does  not  appear. 
Having  issued  and  disposed  of  this  order 
ior  tbe  full  amount  of  $6,000,  to  which  it 


was  limited  by  the  voters  of  tbe  district, 
was  not  the  power  of  the  board  exhaust- 
ed? VVhenne  did  the  board  derive  any 
power  to  bind  the  district  and  tbe  tax- 
payers thereof  for  the  payment  of  any 
greater  sum  than  the  $5,000?  It  was  cer- 
tainly not  given  by  the  voters  of  the  dis- 
trict, is  not  conferred  by  tbe  statute,  and 
the  board  had  no  implied  authority  to 
bind  the  district,  for  all  the  power  it  pos- 
sessed in  the  premises  was  derived  from 
the  district  meeting.  It  was  strenuously 
contended  by  the  learned  counsel  for  re- 
spondent that,  inasmuch  as  the  school 
board  was  autboriied  to  expend  a  sum 
not  exceeding  $5,000  in  building  a  school- 
house,  it  bad  power  to  issue  its  orders  un- 
til this  amount  was  actually  expended  up- 
on such  building ;  and  that  as  there  was 
a  deficiency,  from  some  cause,  of  $925  in 
tbe  original  amount,  it  could  be  made  up 
by  other  orders  of  the  board.  And  this 
view  seems  to  be  sustained  by  the  opinion 
of  the  court;  but  I  cannot  accede  to  this 
view.  If  adopted,  what  limitation  would 
there  be  upon  the  power  of  the  board,  and 
what  protection  would  the  tax-payers  of 
tbe  district  have  against  tbe  unwise  or 
fraudulent  acts  of  their  school  board?  Sup- 
pose, In  this  case,  instead  of  the  $926  be- 
coming unavailable,  the  whole  $6,000  real- 
ized from  sale  of  tbe  order  had  in  some 
mysterious  way  disappeared,  would  it  be 
claimed  that  the  board  could  then,  under 
its  authority,  issue  orders,  binding  upon 
tbe  district,  to  the  contractor,  for  the 
whole  expense  of  the  building,  thereby  im- 
posing a  burden  of  $10,000,  more  or  less, 
upon  the  tax-payers  of  tbe  district,  when 
tbey  had  expressly  limited  the  board  to 
$5,000?  If  the  board  could  add  $1,030  to 
tbe  $5,000,  could  it  not  add  any  other  sum 
as  well?  Tbe  orders  in  controversy  in 
this  suit  are  in  addition  to  the  $5,000  or- 
der issued  by  the  board,  and  paid  or  as- 
sumed and  provided  for  by  tbe  issuance  of 
bonds  by  the  defendant  in  this  action, 
and,  if  valid,  would  increase  the  burden  of 
tbe  tax-payers  of  the  school-district  to 
the  amount  of  these  orders,  not  only  with- 
out their  consent,  but  against  their  ex- 
press limitation  of  tbe  amount  to  be  ex- 
pended. 

In  New  Hampshire,  in  Harris  v.  School- 
Dist.,  supra,  the  court  says :  "The  district 
may  clearly,  by  their  votes  for  building 
and  repairing  school-bouses,  limit  the  ex- 
pense to  a  definite  sura ;  and  they  may 
limit  the  precise  repairs,  or  the  exact  de- 
scription of  the  school-house  to  be  built; 
and  when  this  Is  done  tbe  committee  can- 
not bind  tbe  district  by  exceeding  those 
limits. "  While  it  is  true  that  in  this  state 
the  duty  of  building  the  district  school- 
house  Is  imposed  upon  the  school-district 
board — when  the  erection  of  a  school- 
house  is  authorised  by  tbe  district— in- 
stead of  a  committee,  as  in  New  Hamp- 
shire, yet  the  powers  of  the  board  In  re- 
spect to  tbe  construction  of  tbe  building, 
and  to  contract  debts  in  excess  of  tbe 
amount  designated,  is  quite  as  limited  as 
those  of  the  committee  in  that  state.  The 
rule  that  the  powers  of  boards  of  public 
corporations  are  to  be  construed  strictly, 
and  that  such  boards  do  not  bind  the 
corporation  where  they  exceed  the  powers 
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conferred  or  neceesarlly  implied,  baa  been 
applied  In  tbe  recent  cases  in  the  United 
Stales  courts  to  tbe  iasne  o(  municipal 
bonds.  In  Bank  v.  Bergen  Co.,  115  U.  8. 
881,6.  Sup.  Ct.  Rep.  88.  tbe  coart  says: 
"Tbe  law  under  wfaich  It  [board  of  free- 
holders of  the  county]  derived  all  its  pow- 
ers provided  for  the  issue  of  bonds  to  meet 
the  Indebtedness  from  those  about  to  ma- 
ture. All  such  matured  bonds  bad  been  sur- 
rendered for  tbe  new  bonds.  •  •  •  The 
power  of  the  board  under  tbe  law  was 
then  ezhauBted. "  And  the  court  held  that 
tbe  bonds,  issued  in  excess  of  tbe  amount 
limited  by  law,  although  apparently  lefcal 
and  valid  on  their  face,  were  void.  In 
Da  viessCo.  v.  Diclcinson,  117  U.  S.  657, 6  Sup. 
Ct.  Rep.  897,  the  court  says :  "The  statute 
authorized  the  county  court  to  sulMcrlbe 
for  such  an  amount  of  stock  only  as 
should  be  fixed  and  proposed  by  the  com- 
missioners named  in  tbe  statute.  *  *  * 
That  amount  [fixed  by  tbe  commissIonerB] 
was  9250.000.  The  county  court  had  there- 
fore no  authority  to  issue  bonds  for  a 
greater  amount,  and  any  bonds  issued  in 
excess  of  that  amount  were  unlawfal  and 
void."  In  tbe  latter  case  the  county  Judge 
had  certified  to  tbe  validity  of  tbe  bonds, 
and  in  both  cases  it  was  strenuously  con- 
tended that  tbe  county  was  estopped  to 
deny  tbe  validity  of  tbe  bonds,  as  they 
were  issued  by  officers  of  the  county,  and 
bad  been  purchased  in  good  taith  by  inno- 
cent holders  without  notice;  but  tbecourt, 
nevertbelerts,  held  such  bonds,  so  issued  in 
excess  of  tbe  amount  limited  by  statute, 
and  in  the  other  by  the  act  of  tbe  commis- 
sioners designated  to  fix  thearaount,  void. 
In  the  case  at  bar,  tbe  amount  to  be  ex- 
pended in  the  erection  of  tbe  district 
school-house  was  limited  to  a  snm  not 
to  exceed  f6,000,  and  when  the  order  for 
that  amoant  was  issued  the  power  of  the 
school  board  was  exhausted,  and,  if  a  part 
of  the  amount  was  used  for  or  diverted  to 
other  purpoxes,  It  can  make  no  difference 
as  to  the  power  of  the  board  to  is^oe  wai^ 
rants  in  excees  of  the  amount  limited. 
"Without  further  authority  from  the  dis- 
trict to  Issue  warrants  or  orders  In  excess 
of  tbe  sum  first  limited,  the  orders  issued 
were  void.  It  is  contended  by  the  counsel 
for  respondent  that  the  money  was  raiued 
by  the  district,  and  placed  in  the  treiisar- 
er's  hands,  and  that  only  $4,075  hud  been 
drawn  out  by  the  school  board,  and  that 
there  should  have  been  J925  in  the  fund  at 
the  time  the  orders  in  suit  were  drawn. 
But  I  do  not  think  the  agreed  statement 
bears  out  the  counsel's  theory.  No  funds 
were  raised  by  the  district  and  placed  in 
the  district  treasury,  as  I  understand  the 
statement, uxcept  thenmountraised  under 
the  authority  given  to  erect  the  schnol- 
hoUse.  The  only  money  raised  or  au- 
thorized was  that  obtnlne*!  by  the  Issue 
and  sale  of  the  $5,000  order  on  August  2d. 
In  no  part  of  the  agreed  statement  Is  It 
shown  that  the  board  had  any  authority 
conferred  on  it  by  the  school-district,  other 
than  the  authority  to  build  the  school- 
bouse  at  a  cost  not  to  exceed  95,000.  I  am 
of  the  opinion,  therefore,  that  the  orders 
in  suit  were  Issued  without  authority,  and 
are  void,  except  as  to  9108  For  appendages, 
which  I  am  inclined  to  think  may  be  re- 


covered on  the  groundaatated  In  tbe  opin- 
ion of  the  conrt. 

There  are  several  other  questions  pro- 
sented  by  the  briefs  of  counsel,  and  dis- 
cussed In  the  opinion  of  the  court;  but  a» 
my  dissent  is  based  upon  tbe  want  of  au- 
thority in  the  school  board  to  issue  the  or- 
ders in  controversy,  Issued  in  September, 
1881,  they  being,  as  I  claim,  in  addition  to 
tbe  95,000  order  issued  August  2, 1880, 1  do 
not  deem  It  necessary  to  consider  tbem. 


BOWI^EB  T.  ElBBNHOOD. 

(Supreme  Court  cf  South  Dakota.    Feb.  17, 1801.  > 
CoxTUTnie  Elbotio^;— Norica. 

1.  Tbe  term  "canvass, "  >a  used  in  aecstioo 
1489,  Comp.  Lawa,  wbich  provides  that  "any  can- 
didate or  person  claiming  the  right  to  hold  an 
office  contested,  or  any  elector  of  the  proper  coun- 
ty desiring  to  contest  the  validity  of  an  election 
or  tne  right  of  any  person  declared  duly  elected 
to  an  office  in  said  county,  shall  give  notice  there- 
of within  twenty  days  after  the  canvass  oi  the 
votes  for  such  election,  **  constraed  to  inelade  th« 
decision  of  a  tie  vote  by  the  clerk  or  auditor,  a* 
provided  by  section  86,  c.  84,  Laws  1890. 

'i.  Where  the  plaintiff  and  defendant  had  an 
equal  and  tbe  bignest  number  of  votes  for  the 
office  of  sheriff,  and  the  county  auditor  publicly 
decided  by  lot  that  the  defendant  should  be  "de- 
clared duly  elected"  sheriff,  and  made  and  deliv- 
ered to  the  defendant  so  "declared  duly  elected, " 
a  certificate  of  his  election,  held,  that  the  time 
within  wUotoa  notice  of  contest  by  plaintiff  oonld 
l>e  served  conunenced  to  run  from  tbe  time  snob 
defendant  was  "declared  duly  elected, "  and 
that  a  notice  served  within  20  days  after  such 
declaration  was  served  in  time. 

8.  Hdd,  further,  that  an  order  of  the  circuit 
court  setting  aside  suoh  notice  of  contest  served 
within  30  days  after  defendant  was  declared  dnly 
elected  sheriff,  should  be  reversed. 
Kblum,  J.,  dissenting. 
{Syllainu  by  the  Cowrt.) 

Appeal  from  circuit  conrt,  Brown  county. 

Crofbot  <£  Steveas, for  appellant.  Tniib- 
muD  <fe  Potter  and  F.  E.  Cawpbell,  for  re- 
spondent. 

CoHSoN,  P.  J.  At  the  general  election 
held  In  Brown  county  on  November  4, 1N90, 
three  persons  were  voted  for  lor  the  office 
of  sheriff  of  that  county,  two  of  whom 
were  the  plaintiff  and  defendant  herein. 
On  November  10th  following  the  election 
a  board  of  canvassers  for  that  county  wus 
convened  at  the  county-seat  of  said  coun- 
ty, and  It  proceeded  "to  open  tbe  returns 
from  the  various  precincts  in  said  county, 
and  make  abstracts  of  the  votes,"  as  pro- 
vided by  law,  and  on  November  14th  ad- 
journed. This  canvass  disclosed  the  fact 
that  the  plaintiff  and  defendant  had  the 
highest  and  an  equal  number  of  votes  for 
the  office  of  shoritf.  Subsequently,  on  No- 
vember 22d,  the  auditor  of  said  county, 
parouant  to  the  provisions  of  section  26, 
c.  84,  Laws  1890,  proceeded  "publicly  to 
decide  by  lot  which  of  tbe  persons  so  hav- 
ing an  equal  and  the  highest  nnmber  uf 
votes"  should  "be  declared  duly  elected," 
and  he  having  by  such  method  decided 
tliat  thedefendant  should  be  declared  duly 
elected,  issued  to  htm  a  certificate  of  his 
election  as  provided  in  said  act.  On  the 
12th  day  of  December  following  said  elec- 
tion the  plaintiff  served  upon  said  defend- 
ant a  notice  in  writing  that  he  intended 
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to  eonteat  hie  (defendant's)  election  au 
BBCh  sherlCf,  as  provided  in  section  1489, 
Cump.  Laws.  On  December  16th  the  Judge 
of  the  circuit  court  made  an  order  requir- 
ing said  plaintm  to  show  cause  why  said 
notice  o(  contest  should  not  be  set  aside, 
not  having  been  served  within  20  days 
atter  tlie  canvass;  and  on  December  Idtb 
said  order  to  show  cause  was  heard,  and 
the  court  thereupon  made  an  order  settinK 
aside  said  notice  oi  contest;  to  the  ma  ic- 
ing ot  which  order  said  plaintiff  excepted, 
and  from  it  appeals  to  this  court. 

The  question  presented  for  our  decision 
is:  Did  the  20  days  allowed  plaintiff  to 
nerve  his  notice  ot  contest  commence  to 
run  upon  the  adjournment  of  the  board  of 
canvassers  on  November  14th,  or  at  the 
time  the  tie  was  decided  by  lot  on  Novem- 
ber 226,  and  the  defendant  declared  elect- 
ed 7  The  determination  of  this  question 
involves  the  construction  of  the  term 
'canvass, "  as  nsed  in  section  1489,  Comp. 
Laws.  This  section,  so  far  as  it  rela  tes  to 
tbeqaestion  in  controversy, is  as  follows: 
"Any  candidate  or  person  claiming  the 
rieht  to  hold  an  oflSce  contested,  or  any 
elector  of  the  proper  county  deRiring  tu 
contest  the  validity  of  nn  election  or  the 
right  ol  any  person  declared  duly  elected 
to  any  offlce  in  said  county,  shall  give  no- 
tice tliervot  In  writing  to  the  person  whose 
election  he  Intends  to  contest,  within 
twenty  days  after  the  canvass  of  the  votes 
for  such  election,  which  notice  shall  be 
servfHl  in  the  same  manner  as  a  summons 
in  a  civil  action. "  If  the  term  "canvass," 
as  nsed  in  this  section,  is  limited  and  con- 
fined to  the  acts  of  the  county  board  of 
canvassers  as  constituted  ander  section 
1,  c.  84.  Laws  181K),  then,  as  that  board 
completed  its  labors  and  adjourned  on 
November  14th,  the  notice  was  not  served 
within  time,  and  the  order  of  the  court 
was  right;  but  if,  as  is  contended  by  ap- 
pellant, tbe  term  "canvass"  embraces 
and  inclndeuthe  further  proceedings  taken 
by  the  auditor  on  November  22d,  provided 
for  in  section  26 oi  said  last-mentioned  act, 
then  the  notice  was  served  in  time,  and 
the  order  of  tite  court  below  should  be  re- 
versed. Section  26,  referred  to,  is  as  foi- 
Iuwb:  "II  tbe  requisite  number  of  county 
officers  shaU  not  be  elected  by  reason  of 
two  or  more  persons  having  an  equal  and 
the  highest  number  of  votes  for  one  and 
the  same  office,  the  county  cleric,  whose 
duty  it  is  to  compare  the  polls,  shall  give 
notice  to  theeeveral  persons  so  having  the 
liighest  and  equal  number  of  votes  to  at- 
tend at  the  office  of  the  county  clerk  or 
auditor,  at  the  time  appointed  by  said 
county  clerk  or  auditor,  who  shall  then 
and  there  proceed  publicly  to  decide  by 
lot  which  of  the  persons  bo  ha  v  ing  an  equal 
number  of  votes  Hhall  be  declared  duly 
rteeted,  and  thesald  county  clerk  abBll  make 
and  deliver  to  tlie  person  thus  declared 
duly  elected  a  certlflcate.of  his  election,  as 
hereinbefore  provided."  The  term  "can- 
vass, "  as  used  in  statutes  relating  to  elec- 
tions, has  not,  so  far  as  our  researches 
have  extended,  received  any  strictly  legal 
deflnitfon,  and,  as  generally  understood, 
its  meaning  Is  not  very  definite  or  certain. 
Webster  defines  the  term  as  a  verb,  "  to 
famine  thoroughly;  to  search  or  scru- 


tinize;" and  as  a  norm,  "a  close  inspection 
to  know  the  state  of;  as  to  canvass  a 
vote."  Mr.  Bouvler,  in  his  Law  Diction- 
ary, (volume  1,  p.  238.)  defines  "canvass" 
as  "tbe  act  of  eicaminlng  the  returns  of 
votes  for  public  officers.  •  «  •  The  de- 
termination of  the  board  of  canvassers  of 
the  persons  elected  to  an  offlce  is  prima. 
f*eie  evidence  only  ot  their  election. "  And 
under  the  Iiead  of  "Canvassing  Board,"  in 
6  Amer.  &  £ng.  Enc.  Law,  p.  810,  it  is 
stated:  "In  nearly  all  the  states  the 
boards  ot  canvassing  officers  are  held  to 
be  ministerial  officers,  whose  duty  it  is  to 
receive  returns  from  the  various  precincts 
or  counties,  as  the  case  may  be,  and  de- 
clare tbe  results  as  shown  by  the  face  ol 
the  returns."  The  term  "canvass,"  as 
used  in  our  statutes,  seems  to  have  a 
broader  and  more  comprehensive  meaning 
than  is  given  in  either  of  the  definitions 
above  quoted,  and  Is  made  apparently  to 
include  all  the  proceedings  for  determining 
the  result  ot  an  election  from  the  closing 
ot  tbe  polls  to  tbe  formal  declaration  ol 
who  are  '  elected.  Section  14A4,  Comp. 
Laws,  provides  that  "  as  soon  as  the  poll 
of  the  Section  shall  be  finally  closed  the 
judges  shall  immediately  proceed  to  can- 
vass the  vote  given  at  such  election. "  Sec- 
tion 1.  c.  84,  Laws  1890.  (being  section 
1471,  Comp.  Laws,  with  a  few  slight 
changes,)  does  not  contain  the  term  "can- 
vass,"  but  provides  that  the  board,  com- 
posed of  certain  connty  officers  therein 
specified,  "shall  proceed  to  open  there- 
turns  from  the  various  precincts  in  said 
county  and  make  abstracts  of  the  votes; 
•  •  •  and  it  shall  be  the  duty  ol  the 
county  clerk,  or  the  county  auditor,  as 
tbe  case  may  be,  to  make  out  a  certificate 
of  election  to  each  of  the  persons  having 
the  highest  number  of  votes  •  •  •  for 
county  or  precinct  officers. "  While,  as  be- 
fore stated,  the  term  "canvass"  is  not 
used  in  this  section,  It  clearly  appears  by 
section  2  that  such  county  board  is  a  can- 
vassing board,  as  that  section  provides 
that  each  of  the  aforesaid  abstracts  (men- 
tioned in  section  1)  of  the  votes  made  as 
aforesaid  shall  be  duly  signed  and  certified 
by  the  said  canvassers  under  the  seal  of 
thesald  county  clerk.  It  will  be  further 
noticed  by  an  examination  of  section'  1 
that  no  provision  is  made,  in  direct  terms, 
that  said  canvassing  board  shall  decide, 
determine,  or  declare  any  person  elected. 
Section  3  ( relating  to  mem  bera  of  congress ) 
provides  that  "the  person  having  the  high- 
est number  of  votes  shall  be  considered 
duly  elected,"  and  also  provides  that  when 
there  is  a  tie  the  secretary  of  state,  in  pres- 
ence ot  tbe  governor,  etc.,  shall  decide  by 
lot  which  of  said  persons  shall  be  elected. 
The  proceedings  for  the  canvass  of  the 
vote  for  state  officers  under  section  8  la 
more  full  and  explicit.  The  section  is  as 
follows:  "They  shall  make  an  abstract 
stating  thenumber  ot  ballots  cast  tor  such 
office,  the  names  of  all  persons  voted  for, 
for  what  offlce  they  respectively  received 
the  votes,  and  the  number  of  votes  each 
received,  in  words,  at  length,  and  stating 
whom  they  declare  to  be  elected  to  each 
offlce,  which  abstracts  shall  be  signed  by 
the  canvassers  in  their  official  capacity 
and   as  state  canvassws,  and  have  the 
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seat  of  the  state  affixed."  Construing: 
tbese  varioas  sections  together  as  consti- 
tuting our  election  system,  it  seems  to  us 
quite  clear  that  the  legislature,  in  using 
the  term  "canvass,"  in  section  14S9,  in- 
tended to  include  and  embrace  all  the  vari- 
ous acts  of  the  canvassing  boards  or  officers 
necessary  to  fqlly  decide  or  determine  who 
of  the  persons  voted  for  should  be  deemed 
ur declared  elected;  and  tbatsuch  canvass 
cannot  be  said  to  have  been  made  until 
that  result  is  reached,  or  the  fact — as  in 
case  of  a  tie  of  candidates  for  the  legisla- 
ture—that no  decision  can  be  made  except 
by  another  election  by  the  people.  In 
other  words,  that  the  expression  "make 
out  a  certificate  of  election  to  each  of  the 
persons  having  the  highest  number  of 
votes,"  etc.,  in  section  1,  "shall  be  consid- 
ered duly  elected  orshall  be  elected"  in  sec- 
tion 8,  "stating  whom  they  declare  to  bfl 
elected  to  each  office"  in  section  8,  and 
"which  of  the  persons  so  having  an  equal 
number  of  votes  shall  be  declared  elected" 
in  section  26,  were  intended  by  the  legis- 
lature to  mean  substantially  the  same, 
namely,  the  ascertaining  who  of  the  i>er- 
sons  voted  for  are  deemed,  considered,  or 
declared  elected  as  shown  by  the  final  re- 
sult of  the  canvass. 

Can  it  be  claimed  that,  in  the  case  of 
two  candidates  for  congress  havlns;  an 
equal  number  of  votes,  the  vote  is  can- 
vassed when  that  fact  is  ascertained,  and 
that  the  subsequent  proceedings  by  iden- 
tically the  same  persons  in  ascertaining 
which  of  the  two  is  elected  or  "shall  be 
elected"  is  not  a  part  of  the  canvass? 
This  case,  perhaps,  presents  the  question 
a  little  stronger  than  the  one  before  ns,  for 
the  reason  that  there  the  same  board  con- 
tinues, while  in  this  case  only  a  part  of  the 
old  board  continues,  although  the  impor- 
tant member  of  the  board— the  one  who  or- 
ganises it— continues.  Returning  to  the 
consideration  of  section  1480, Comp.  Laws, 
it  will  be  observed  that  an  elector  can  on- 
ly contest  the  right  of  any  person  "de- 
clared duly  elected. "  If  the  restricted  con- 
struction of  the  term  "canvass"  insisted 
upon  by  the  respondent  is  given  that  sec- 
tion, an  elector  could  not  contest  the  elec- 
tion of  any  connty  officer  except  in  case 
of  a  tie  vote,  as  the  law  makes  no  provis- 
ion for  declaring  any  officer  elected  by  the 
county  canvassing  board.  But  we  appre- 
hend no  one  wonld  insist  upon  such  a 
constractlon,  yet  there  is  no  donbtsuch 
elector  could  not  serve  any  valid  notice  of 
contest  In  the  case  of  a  tie  until  the  person 
whose  right  to  the  office  he  sought  to  con- 
test had  been  "declared  duly  elected "  un- 
der section  26,  for  such  are  the  terms  im- 
posed. Can  it  be,  then,  that  while  an 
elector  who  seeks  to  contest  in  a  case  of  a 
tie  vote  must  wait  until  the  tie  rote  is 
decided,  and  the  person  "declared  duly 
elected,"  before  he  can  give  a  \'alld  notice, 
II  person  claiming  the  office  himself,  who 
desires  to  contest,  may  serve  his  notice 
before  his  competitor  Is  declared  elected, 
or  It  Is  In  any  manner  determined  whether 
he  or  his  opponentis  entitled  to  the  office? 
We  cannot  think  the  legislature  intended 
to  adopt  a  different  mle  in  the  same  sec- 
tion as  to  the  event  when  the  time  for 
serving  the  notice  should  commence  to 


run  In  the  case  of  an  elector  and  that  of  a 
person  claiming  the  office, — that  the  time 
In  one  case  should  commence  to  run  from 
the  adjournment  of  the  canvassing  board, 
and  in  the  other  from  the  time  it  is  decid- 
ed and  declared  by  the  auditor  who  is 
elected.  Such  a  construction  would  seem 
to  ns  to  be  clearly  contrary  to  the  inten- 
tion of  the  legislature,  and  should  only 
be  adopted  when  the  language  will  admit 
of  no  other  construction,  which  we  think 
is  not  the  case  here. 

Again,  it  will  be  noticed  that  section 
1489  provides  that  the  notice  of  contest 
shall  be  given  "in  writing  to  the  person 
whose  election  he  intends  to  contest." 
What  is  the  meaning  of  the  term  "elec- 
tion," as  used  In  this  section?  Do  the 
law-makers  refer  to  the  candidacy  of  a  per- 
son for  an  office.^one  who  simply  claims 
that  he  has  received  the  highest  number 
of  legal  votes  for  the  office?  or  do  they 
mean  the  person  who  has  been  In  some 
manner  decided  or  declared  to  be  elected? 
We  think  the  legislature  intended  by  that 
term  the  person  actually  determined  to 
have  been  elected.  This  view  seems  to  be 
confirmed  by  the  definition  of  the  term 
"election"  by  law-writers.  Bouvier,  in  his 
Law  Dictionary,  (volumel,  p. 619,)  defines 
"election:"  "Choice;  selection;  the  selec- 
tion of  one  man  from  amongst  more,  to 
discharge  the  duties  in  a  state,  corpora- 
tion, or  society."  Mr.  Anderson,  in  bis 
Dictionary  of  Law  (page  894)  defines  the 
teitm:  "A  choosing  or  selecting;  also  the 
condition  of  having  been  chosen  orsn. 
lee  ted;  choice  or  selection."  And  this  term, 
as  generally  used,  is  understood  to  mean 
one  who  has  by  some  legally  constituted 
board  be&i  declared  elected  to  an  office. 
We  think,  therefore,  that  the  expression 
"the  person  whose  election  he  intends  to 
contest"  is  a  person  who  has  been  decided 
or  declared  to  be  elected  by  a  board  or 
officerauthoriied  to  determine  the  lesultof 
the  election, — one  no  longer  simply  acandl- 
date  voted  for  or  subject  to  be  declared 
elected,  but  one  so  declared  or  decided  to 
be  elected,  and  who  has  received,  or  is 
found  entitled  to  receive,  a  certificate  of 
his  election.  It  is  earnestly  contended  by 
respondent  that,  notwithstanding  when 
the  board  of  canvassers,  as  originally  con- 
stituted, adjourned  on  November  14th,  it 
had  not  been  determined  whether  the 
plaintiff  or  defendant  should  be  declared 
to  be  elected,  and  the  plaintiff  did  not 
then  know  whether  or  not  he  would  de- 
sire to  contest  the  election,  as  he  might 
by  the  subsequent  proceedings  be  the  per- 
son "declared  duly  elected"  yet  it  was  bis 
duty,  In  order  to  protect  his  rights,  to  ini- 
tiate contest  proceedings  by  serving  his 
notice  of  contest  within  20  days  from  the 
adjournment  of  such  boturd,  although  the 
auditor  might  not  have  finally  decided  the 
election  and  declared  the  result  until  more 
than  20  days  after  the  board  had  ad- 
journed. We  cannot  accede  to  this  prop- 
osition. The  time  within  which  the  aa- 
dltor  must  proceed  to  decide  who  shall  be 
declared  elected  Is  not  fixed  or  limited  by 
law ;  and  hence  It  Is  within  his  power  to 
delay  proceedings,  if  the  construction  of 
the  law  contended  for  by  respondent  Is 
the  true  one,  so  as  to  compel  a  party 
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awraltlngbisdeclBton  to  commence  contest 
proceedings,  and  tboe  present  the  anom- 
aly of  a  party  Instituting  and  prosecuting 
a  salt  agtdnst  an  opposing  candidate  be- 
fore It  is  determined  wbetber  be  or  bis  op- 
ponent Is  elected,  or  \(  betber  or  not  it  will 
be  necessary  tor  bim  to  initiate  sucb  a  con- 
test, andwben  tbe  final  proceedings  of  tbe 
auditor  may  result  in  declaring  bim  elect- 
ed.   Will  the  law  require  of  one  so  situat- 
ed tbat  be  serve  a  notice  of  contest  wben 
sacb  contest  may  never  become  necessary, 
aad  wben  be  is  unable  to  determine  wbetb- 
er or  not  be  desires  to  make  sucb  a  con- 
test, or  wbetber  be  or  bis  competitor  will 
be  declared  elected  ?   It  seems  to  us  no  sucb 
aaeless  proceeding  was  Intended  by  our 
legislature.    As  before  stated,  an  doctor 
Is  antborlsed  to  serve  a  notice  of  contest 
^^tbinaodays  after  tbe  canvass:  but  be 
cannotserve  It  until  tbeperson  wbose  elec- 
tion be  desires  to  contest  is  "declared  duly 
dected. "  Aboard  adjourns, and,  In  case  of 
a  tie  vote,  tbe  auditor,  on  tbe  twenty-first 
day  thereafter,  decides  and  declares  who 
is  duly  elected.    While  It  is  undetermined 
w^bo  is  duly  elected  tbe  elector  can  serve 
no  notice  of  contest.   Says  the  respondent 
to  sucb  elector,  "The  canvass  was  made 
more  than  twenty  days  ago,  hence  your 
time  tor  serving  a  notice  has  expired." 
What  becomes  of  tbe  right  of  contest  of 
tbe  elector?   Is  a  construction  of  the  stat- 
ute tbat  might  result  in  thus  depriving  the 
dector  of  bis  right  to  contest  permissible 
except  in  a  case  where  tbe  statute  i^so 
clear  as  to  only  admit  of  such  construc- 
tion ?    But  in  this  case  tbe  statute  is  clear 
tbat  an  elector  has  20  days  after  tbe  result 
is  declared  by  tbe  auditor,  and  thus  the 
canvass  continues,  as  to  bim,  until  one  of 
tbe  persons  who  bas  tbe  highest  and  equal 
nnmberot  votes  Is  "declared  duly  elected. " 
It,  then,  the  canvass  continues  as  to  biro 
until  the  result  is  declared,  must  it  not  re- 
ceive tbe  same  construction  as  to  a  candi- 
date who  claims  tbe  office?    Will  it  be 
seriously  claimed  tbat  tbe  term  "canvass," 
aM  applied  to  an  elector,  means  one  thing, 
bat  as  applied  to  a  candidate  claiming 
tbe  office  it  means  an  entirely  different 
tbing?    That  in  tbe  one  case  the  canvass 
is  made  and  concluded  only  when  the  re- 
sult of  the  election  is  ascertained  by  the 
auditor  and   the  person   "declared  duly 
tiected,"  and  In   tbe  other  case  when  tbe 
canvassing  board  adjourns?  We  think  no 
such  intention  can  be  imputed  to  tbe  law- 
maxers.    It  Is  more  reasonable,  we  think, 
to  say  tbat  the  legislature  intended  tbat 
no  person    having   tbe   right   to   conest 
sbonld  be  required  to  serveanotice  of  con- 
test until  It  shall  be  determined  tbat  his 
competitor  had  been  elected,  and  so  de- 
clared.   Then  bia  right  to  contest  com- 
mences.   Then  be  can  properly  proceed  to 
institute  bis  proceedings,  and  tales  tbe  nec- 
essary steps  to  vindicate  bis  rights.    The 
views  hereexpressed  lead  to  the  conclusion 
that  tbe  order  of  tbe  circuit  court  should 
be  reversed,  and  it  is  so  ordered. 

Bbkmbtt,  J.,  concurs. 

Kkllam,  J.,  (disaentlng.)  I  am  unable 
to  concur  with  the  majority  of  the  court 
In  tbe  determination  of  this  case.    Refer- 


ring to  section  1489,  Oomp.  Laws,  as 
quoted  in  tbe  opinion  of  the  presiding 
Judge,  our  disagreement  is  principally  as 
to  the  proper  interpretation  and  effect  of 
the  expression  "  the  canvass  of  the  votes 
for  such  election,"  for  it  is  within  20 
days  from  tbat  event  that  notice  of  con- 
test must  be  given.  I  am  quite  satisfied 
to  acceptas  a  starting  point  tbedeflnltion 
of  tbe  word  "canvass"  as  found  by  tbe 
presiding  Judge  in  Webster's  Dictionary, 
to-wit,  "close  inspection  to  Iinow  the  state 
of;"  and,  so  substituting  the  definition 
for  the  word  itself,  the  expression,  with 
its  Immediately  preceding  context,  will  be, 
"within  twenty  days  after  the  close  In- 
spection to  know  the  state  of  the  votes  for 
such  election ; "  and  this,  I  think,  Is  pr&> 
dsely  tbe  thought  the  legislature  meant  to 
and  did  express  in  said  section.  The  can- 
vass has  exclusive  reference  to  something 
which  has  already  occurred,  to-wlt,  tbe 
votes  cast  at  suclr^ectlon ;  and  its  office 
and  object  are  to  ascertain  and  "  know 
tbe  state  of"  sucb  votes.  It  Is  provided 
by  section  1464,  Comp.  Laws,  tbat  imme- 
diately upon  tbe  close  of  the  poll  on  Klec- 
tioQ  day  the  judges  sball  "proceed  to  can- 
vass tbe  vote,"— that  is,  ascertain  the 
state  of,-4or  to  do  this  they  shall  (section 
1467)  count  and  ascertain  the  nnmt>er  of 
votes  cast,  and  the  clerks  sball  set  down 
in  their  poll-books  the  name  of  every  per- 
son voted  tor,  written  at  full  length,  tbe 
office  for  which  such  person  received  such 
votes,  and  the  number  he  did  receive." 
The  sume  section  provides  a  form  for  this 
statement  or  return.  When  completed 
and  certified  to  by  tbe  judges,  one  of  sucb 
poll-books  is  to  be  inclosed  and  sealed, 
and  delivered  to  tlie  county  clerk  of  the 
county  in  which  such  election  was  held. 
On  or  before  tbe  tenth  day  thereafter,  tbe 
returns  being  all  received  by  such  clerk  or 
auditor,  (section  1,  c.  84,  Laws  1890,) 
occurs  the  canvass  tor  the  county.  Tbe 
county  board  of  canvassers  sball  consist 
of  tbe  clerk  or  auditor,  it  not  a  camlidate. 
but,  if  so,  "be  shall  take  no  part  In  tbe 
canvass, "  and  two  other  qualified  county 
officers,  selected  as  provided  in  said  sec- 
tion 1.  These  officers,  called  in  section  18 
of  said  chapter  84  the  "board  ol  can- 
vassers for  the  county, "  shall  "proceed  to 
open  the  returns  from  the  various  voting 
precincts  in  said  county,  and  make  &d- 
stracts  of  the  votes  In  the  following  man- 
ner: The  abstracts  of  the  votes  cast  for 
governor  [and  other  state  officers,  nam- 
ing them]  sball  be  on  one  sheet;  *  •  • 
tbe  abstracts  of  the  votes  for  tbe  members 
of  tbe  legislature  and  of  county  and  pre- 
cinct officers  shall  l>e  on  one  sheet. "  Sec- 
tion 2  of  said  chapter  then  provides  tbat 
"each  of  the  aforesaid  abstracts  of  the 
votes  made  as  aforesaid  shall  be  duly 
signed  and  certified  by  tbe  said  can- 
vassers, nnder  the  seal  of  the  said  county 
clerk  or  auditor,  and  sball  be  deposited  in 
tbe  office  of  said  clerk  or  auditor. "  This 
is  all  the  statute  directs  or  authorises  the 
board  to  do ;  and,  having  done  this,  the 
board  and  the  canvassers  have  completed 
their  work,  and  exhausted  their  powers 
as  canvassers.  The  object  of  the  canvass 
was  to  ascertain  and  show  tbe  state  of 
tbe  vote.    This  bas  been  done,  tbe  result 
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ol  the  vote  fully  and  particnlarly  exblb- 
ited,  certified  to,  signed,  sealed,  and  de- 
posited In  the  clerk's  office;  and  the  board 
u  thenceforth  tUactvs  otBcio.  It.  then  be- 
comes t)ie  daty  of  the  county  clerk  or  the 
county  auditor,  as  the  case  may  be,  "to 
make  out  a  certificate  of  election  to  each 
of  the  persons  haTlng  the  highest  number 
of  votes  for  members  of  the  legislature, 
•  •  •  and  for  county  and  precinct 
officers,  respectively,  and  to  deliver  said 
certificate  to  the  person  entitled  to  It," 
etc.  But  my  brothers  are  of  the  opinion 
that  the  canvass  Is  not  complete  until  the 
canvassers  have  declared  somebody  elect- 
ed to  the  various  ofiSces  to  be  filled,  which. 
In  my  judgment,  cfui  only  mean  that  the 
canvass  is  not  complete  until  the  can- 
vassers hare  done  something  which  the 
statute  ba«  not  authorised  them  to  do, 
and  which  they  have  no  legal  power  to 
do.  The  canvassers  in  this  case,  if  the 
statute  is  allowed  to  define  their  duties, 
bare  nothing  whatever  to  dn  with  declar- 
ing which  candidates  are  dnly  elected; 
and  any  declaration  they  might  make  in 
this  respect  would  be  assumptive  and 
gratuitous.  They  are  to  make  aud  certi- 
fy a  statement  showing  the  condition  ot 
the  vote,  and  the  law  itself  does  the  rest 
by  declaring  that  the  person  having  the 
highest  number  of  votes  is  elected.  But 
suppose  the  law  did  in  defining  the  duties 
of  the  canvussero— as  it  does  in  some  in- 
stances— provide  that  they  should  decl8u« 
which  candidates  were  respectively  elect- 
ed, what  would  its  plain  intent  and  mean- 
ing be?  Simply  that  they  should  declare 
which  candidates,  upon  the  canvass  they 
had  so  made,  had  received  the  highest 
number  of  votes,  and  so  were  duly  ejected. 
It  certainly  could  not  mean  that  they 
should  declare  somebody  elected  in  case  of 
a  tie,  for  in  such  case  the  law  says  there  is 
no  election.  If  a  decision  and  declaration 
by  the  canvassers  that  some  candidate 
was  duly  elected  were  an  essential  and 
Indispensable  part  of  the  canvass,  then, 
in  case  of  a  tie,  requiring  a  new  election, 
there  never  would  be  a  completed  canvass 
ot  the  rotes  cast  at  the  first  election,  for 
no  candidate  could  be  declared  elected  ex- 
cept as  the  result  of  the  second  election ; 
or  perhaps  it  would  more  logically  follow 
that  the  first  canvass  k'bh  still  open  and 
incomplete  until  it  included  the  second 
election,  so  that  the  board  of  canvassers 
might  be  able  to  declare  who  was  dnly 
elected.  This  latter  conclusion  seems 
palpably  unreasonable,  but  why  does  it 
not  legitimately  and  necessarily  follow 
the  theory  of  the  majority  opinion?  The 
determination  by  lot  is  but  a  substitute 
for  a  new  election.  The  proceeding  is  Just 
as  separate  from  and  independent  of  the 
first  election  as  a  new  election  would  be. 
Or  suppose  the  law  bad  provided  that  in 
case  of  non-election  in  consequence  of  a 
tie  the  old  incumbent  should  hold  over, 
then  there  never  would  be  a  completed 
canvass,  for  nobody  could  ever  be  "de- 
clared duly  elected."  Suppose,  upon  com- 
plaint that  Uie  canvassing  board  in  this 
case  when  properly  organised  had  refused 
to  make  the  canvass,  mandamus  were  is- 
sued to  compel  such  action,  what  would 
the  wiit  command  them  to  do  ?    Unques- 


tionably simply  to  examine  and  tabulate 
the  returns  as  provided  in  said  section, 
and  certify  to  and  file  the  abstract  and  a 
return  that  they  had  done  this,  would,  in 
my  Judgment,  be  accepted  by  any  court, 
as  a  full  and  complete  answer  to  the  writ. 
Or  suppose,  in  this  very  case,  the  abstract 
showing  a  tie  vote  between  appellant  and 
respondent,  the  clerk  had  neglected  or  de- 
clined to  decide  the  tie  by  lot,  as  required 
bylaw;  to  whom  would  the  mtindamus 
be  issued,  and  who  would  be  commanded 
to  perform  this  duty, — ^the  board  of  can- 
vassers or  the  clerk  as  an  individual  and 
Independent  officer?  I  think  there  conld 
be  bnt  one  answer  to  this  question. 

That  the  term  "canvass"  was  not  in- 
tended to  and  does  not  include  the  decis- 
ion by  lot  Is  made  more  clearly  manifest 
by  section  1471,  Oomp.  Laws,  changed  in 
phraseology,  bat  not  In  meaning,  by  sec- 
tion 2  of  said  chapter  84,  Laws  1890,  which 
provides  that  "immediately  after  canvass- 
ing the  returns  and  making  the  abstracts 
of  votes  as  provided  in  this  section  the 
clerk  shall,"  etc.  Now,  the  decision  by 
lot  is  not  provided  for  in  this  section,  but 
subsequently,  and  still  the  canvassing  is 
to  be  done  as  provided  In  that  section, 
and  all  the  requirements  of  that  section 
are  fully  met  long  prior  to  the  decision  by 
lot.  In  my  judgment,  the  canvass  thus 
provided  for  is  nothing  more  or  less  than 
an  "  official  conn  t. "  and  the  same  proceed- 
ing is  distinctly  so  called  in  the  statutes  of 
some  ol  the  states;  and  it  was  this  official 
count  or  canvass,  completed,  verified. 
Signed,  and  filed  In  the  office  of  the  clerk, 
showing  the  state  of  the  vote,  and  that 
no  sheriff  was  elected  because  two  had  re- 
ceived an  equal  and  the  highest  number  of 
votes,  that  made  It  necessary  to  adopt 
some  other  and  further  proceeding  to  fill 
such  office;  in  this  case,  by  statute,  a  de- 
termination by  lot;  in  others,  by  statute, 
a  new  election.  This  determination  by 
lot  was  Just  as  separate  and  distinct  from 
the  election  as  a  new  election  would  be. 
It  does  not  assume  to  determine  who  was 
elected,  for  it  is  based  by  the  statute  Itself 
upon  the  fact  thatneither  was  elected.  It 
is  simply  a  plan  for  deciding  who,  under 
the  circumstauces, shall  be  "declared  elect- 
ed, "—who  shall  t>e  deemed  or  taken  to  be 
elected, — precisely  as  though,  under  the 
same  circumstances,  the  law  had  required 
the  governor  to  designate  which  of  the 
two  should  be  considered  elected.  The 
board  of  canvassers  is  an  absolute  stran- 
ger to  the  proceeding.  In  fact,  when  this 
drawing  takes  place,  there  is  no  board. 
It  has  disbanded,  and  is  defunct.  That 
the  drawing  is  done  by  the  clerk  has,  in 
my  Judgment,  no  important  bearing  upon 
the  question.  He  may  or  may  not  have 
been  one  of  the  board  of  canvassers,  and 
certainly  In  no  case  could  he  be  the  board 
itself.  The  construction  of  this  statute 
must  be  the  same  if  this  decision  by  lot 
were  to  be  made  by  some  party  who  could 
not  under  any  circumstances  be  a  member 
of  the  board.  I  think  my  brothers  feel 
themselves  rather  forced  into  their  posi- 
tion by  what  appears  to  them  tbethrenten- 
Ing  inconsistency  of  requiring  a  candidate 
to  give  notice  of  contest  before  he  knows 
that  a  contest  in  his  interest  will  be  neces- 
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aary.  He  might  win  in  "the  decision  by 
k>t,''aBd  then  a  contest  wonld  be  unneces- 
sary .  This  argument,  It  seems  to  me,  can 
only  follow  a  narrow  and  selfish  view  ol 
the  scope  and  spirit  ol  the  contest  law. 
UfQees  are  not  created  lor  the  bmefit  ut 
parties  who  may  be  temporarily  entitled 
to  hold  tbem,  nor  are  elections  provided 
for  and  held  in  the  exciaslve  interest  ot 
candidates.  If,  iu  this  contest,  appellant 
is  only  representing  his  own  individual  in- 
terest,— bis  peraonal  right  to  tbeemulu- 
motta  of  the  ofBce,— I  think  it  might  well 
be  argned  that  be  is  now  estopped  from 
asserting  that  be  bad  recei  ved  a  plurality 
vote,  because  he  had  deliberately  elected 
to  take  bis  chances  with  bis  competitor  in 
a  decision  by  lot,  well  knowing  that  such 
decision  conld  only  be  resorted  to  if  he  had 
not  received  each  vote.  I  would  find  the 
troobleeoroe  inconsistency  not  where  my 
brothers  find  it,  in  the  law  Itself,  but  in 
allowing  a  candidate  to  participate  in  a 
drawing  by  lot  on  the  sole  groand  of  a  tie 
vote,  and  then,  having  lost,  to  assert 
there  was  no  tie.  bat  that  be  was  entitled 
to  the  otBce  by  virtue  of  having  received 
more  votes  than  bis  competitor.  In  Peo- 
ple V.  Robertson,  X7  Mich.  118,  the  court 
declined  tr  apply  the  doctrine  of  estoppel 
upon  socb  facts,  but  plainly  intimated 
that  it  was  because  the  action  was 
brongtat  by  tbe  attorney  general  for  the 
people  that  tbe  conduct  of  the  candidate 
ongbt  not  to  estop  the  people,  or  preclude 
inqniry  by  them  into  the  manner  in  which 
thpir  election  laws  had  been  administered 
or  their  elections  conducted.  In  my  Judg- 
ment, such  practice  can  only  be  tolerated 
on  tbe  theory  that  the  election  contest 
law  has  a  broader  purpose  and  function 
than  simply  to  secnre  the  personal  rights, 
and  protect  the  selfish  interests,  of  the  can- 
didates themselves.  Tbe  general  public, 
more  than  any  Individual  candidate  or 
otherwise,  has  a  paramount  Interest  in  tbe 
honesty  and  cleanness  of  election  proceed- 
ings; and,  in  contesting  tbe  apparent  re- 
sult of  an  election  on  the  ground  that  the 
will  of  the  people  has  been  thwarted  by 
frandalcnt  votes  which  ought  not  to  have 
been  counted,  other  interests  are  involved, 
and  ought  to  be  considered,  besides  those 
of  tbe  candidate  himself;  and  while  he, 
as  sncb  contesting  candidate,  is  perhaps  in 
porttiun  to  subordinate  public  interests 
to  bis  own  by  declining  to  expose  tbe 
frauds  by  which  the  law  and  the  general 
body  of  electors  have  been  cheated  and 
wronged  until  he  has  unsuccessIuUy  ex- 
perimented with  an  easier  and  cheaper 
method,  based  solely  upon  and  provided 
by  the  law  for  the  solution  of  an  honest 
tie,  I  do  not  think  tbe  law  should  be  in- 
^nioosly  strained  or  expanded  tor  tbe 
purpose  of  giving  him  a  personal  advan- 
tage as  a  reward  for  so  doing. 

Bat  let  ns  examine  section  148B  more 
'■losely.  1 1  plainly  provides  for  two  classes 
*f  contestants:  (1)  "Any  candidate  or 
tieraon  claiming  tbe  right  to  hold  an  office 
conteHttxl:"  (2)  "any  elector  of  the  prop- 
er coonty  desiring  to  contest  tbe  validity 
of  an  election,  or  the  right  of  any  ))er8on 
declared  duly  elected  to  un.v  office  In  said 
county. "  To  determine  the  relation  of 
tbe  contestant  to   these  contest  proceed- 


ings It  Is  necessary,  first  of  all,  to  ascer- 
tain to  which  of  these  classes  he  belongs. 
Upon  this  question  he  leaves  tbe  court  in 
no  doubt.  His  notice  declares  that  be 
was  a  candidate,  and  that  he  claims  the 
office  for  himself  on  the  ground  that  be  re- 
ceived the  highest  number  of  legal  votes 
cast;  and  be  brings  this  contest  on  his 
own  motion,  and  in  his  own  name  as 
plaintiff.  Section  1491  providestbaf'sucb 
contest  cannot  be  brought  by  an  elector 
without  tbe  notice  Is  signed  by  the  dis- 
trict attorney  of  the  proper  county;  or, 
upon  his  refusal  to  so  sign  said  notice  of 
contest,  the  contest  may  be  allowed  by 
the  court  or  Judge  thereof. "  The  notice  is 
not  signed  by  the  district  attorney,  nor  Is 
the  contest  brought  on  leave  of  court  or 
Judge.  It  is  apparent  that  the  contest- 
ant belongs  to  the  first  class,  to-wit,  "a 
candidate  or  person  claiming  the  right  to 
hold  an  office  contested."  Dropping  out, 
then,  the  words  which  only  provide  for 
and  apply  to  the  second  class  ol  contest- 
ants, to  which  appellant  confessedly  does 
nut  belong,  the  section  reads  thus:  "Any 
candidate  or  person  claiming  the  right  to 
holdanofficecoutested  •  •  •  shall  give 
notice  in  writing  to  the  person  whose  elec- 
tion he  intends  to  contest  within  twenty 
days  after  the  canvass  of  the  votes  for 
such  election," — that  is,  tbe  votes  cast  at 
such  Section.  In  this  case,  what  does  tbe 
appellant  assert  as  the  groand  of  hie  con- 
test? That  he  was  duly  elected  sheriB, 
and  claims  the  office  by  virtue  of  having 
received  the  higherit  number  of  votes,  but 
that  the  canvassing  board,  by  throwing 
out  the  returns  from  one  or  more  vqtlng 
precincts,  has  made  it  appear  that  he 
was  not  elected.  When  and  bow  did  they 
so  make  It  appear?  By  their  "canvass  of 
the  votes  for  such  election."  Then,  when 
must  he  serve  his  notice  ot  contest? 
Within  20  days  after  such  canvass;  that 
is,  the  canvass  whicli  shows  be  was  not 
elected,  when  in  truth  and  in  fact,  as  he 
alleges,  It  ought  to  show  he  was  elected. 
This  Is  his  grievance.  It  occurred  then, 
and  then  commences  to  run  tbe  20  days 
within  which  he  may  Institute  a  contest 
for  Its  correction.  Finally,  I  think  the  ma- 
jority opinion  is  fairly  criticlsable  in  this 
respect:  The  expression  "canvass  of  the 
votes  "in  connection  with  election  proceed- 
ings is  not  an  unusual  ^ne,  and  as  such 
has  a  popular  and  generally  accepted 
meaning,  and  was  probably  so  used  by 
tbe  legislature.  I  ttaink  the  opinion  in- 
vents for  and  attaches  to  it  a  new  and 
unusual  meaning,  and  that,  too,  for  the 
purpose  of  making  tbe  law  cover  and  con- 
trol a  case  not  witltin  tbe  contemplation 
of  the  law-makers,  and  perhaps  not  with- 
in tbe  purview  of  the  law  itself.  The  opin- 
ion says  that  an  elector  cannot  serve  his 
notice  ot  contest  until  a  person  is  "de- 
clared elected  "  and  that  conld  nut  be  done 
in  this  case  until  the  tie  was  decided,  and 
consequently  the  elector  must  have  30 
da.vsfrom  that  event  in  which  to  serve  bis 
notice.  But  is  the  proceeding  then  and 
thus  initiated  a  contest  against "  the  per- 
son whose  election  he  intends  to  con- 
test?" In  the  light  of  tbe  authorities,  it 
can  hardly  be  claimed  that  respondent 
received  his  certificate  ur  is  now  holding 
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tbe  office  becaaae  he  was  elected  thereto, 
or  by  election,  for  tbe  statute  only  au- 
thorizes the  "decision  by  lot"  in  case  he 
"shall  not  be  elected. "  I  think  he  holds 
the  office,  not  by  virtue  of  an  election,  nor 
because  be  was  elected,  but  by  virtue  ol  a 
subsequent,  and  Independent  proceeding, 
made  necee'sary  by  the  fact  that  neither 
he  nor  his  competitor  was  elected.  As 
a  result  of  these  views,  I  think  the  order  of 
the  circuit  court  was  right,  and  should  be 
affirmed. 


Jn  re  Bbeckenridob  et  al. 
{Su/prevM  Court  of  Nebrcuka.   March  4, 1891.) 

MlBCONDUOT  or  ATTOKITBTS— RBHOVXL  or  C^DBBB 

— AixBOATioNS  or  PuunDica. 

1.  From  the  earliest  history  of  tills  state  tm- 
tll  1873,  sttomey  fees  were  noi  allowed  to  the 

?ilalQtiff  In  any  action  arisinK  upon  contract.  In 
878  an  act  was  passed  to  allow  attorney  fees  not 
to  exceed  10  per  cent  of  the  recovery  in  an  ac- 
tion upon  a  mortgage  or  promissory  note.  This 
act  wiks  repealed  in  1879,  taking  effect  June  1, 
1870,  and  since  that  time  a  court  has  bad  no  au- 
thority to  allow  attorney  fees  to  the  plaintiS  in 
any  action  apon  a  promissory  note,  or  for  the 
foreclosure  of  a  mortgage. 

2.  An  action  to  foreclose  a  mortgage,  where 
the  sum  claimed  was  conaiderahly  less  than  (3,- 
000,  was  instimtea  in  Hamilton  oonnty.  The 
attorneys  who  instituted  the  action  thereupon  filed 
a  petition  in  the  federal  court  to  remove  the  cause 
into  the  federal  court  on  the  ground  of  prejudice 
and  local  influence,  and  one  of  said  attorneys  made 
oath  "that,  on  account  of  prejudice  and  local  in- 
fluence, said  petitioner  will  not  be  able  to  obtain 
Justice  in  any  court  in  the  state  of  Nebraska; 
that  all  of  said  courts  have  refused  to  enforce  the 
contract  obligation  assumed  by  said  Peter  and 
Barah  Dalke  in  said  trust-deed, "  etc.  Tbe  al- 
leged "prejudice  and  local  influence" consisted  of 
the  construction  placed  on  the  law  by  the  state 
courts  that  attorney  fees  would  not  be  allowed, 
and  hence  that  the  plaintiff's  attorney  could  not 
recover  the  same,  field,  that  the  oath  was  with- 
out Justification,  as  no  prejudice  or  local  influ- 
ence, within  the  proper  meaning  of  those  terms, 
was  shown. 

8.  The  court  will  not  permit  one  of  its  offl- 
cers  to  resort  to  questionable  means  in  the  prose- 
cution of  a  case  in  order  to  obtain  fees  not  allowed 
by  the  laws  of  the  state. 
(SyUabut  by  the  Court.) 

Application  to  disbar. 

A.  W.  Agee,  tor  application.  J.  L.  Web- 
ster, U.  J.  Greene,  C.  S.  Montgomery,  H. 
./.  Davis,  and  Jobu  Schomp,  for  defend- 
ants, f 

Maxwrll,  J.  This  Is  a  proceeding  to 
disbar  the  defendants  tor  conduct  which  is 
alleged  to  be  unprofessional,— to  use  no 
harsher  name,— in  removing  a  cause  from 
tbe  district  court  of  Hamilton  county  to 
the  United  States  circuit  court.  The  cause 
Is  submitted  to  this  court  on  tbe  plead- 
ings. Without  setting  out  tbe  pleadings 
at  length,  it  is  sufficient  to  say  that  the 
action  of  which  complaint  Is  made  was 
brought  to  foreclose  u  mortgage  on  real 
estate  where  tbe  amount  involved  was 
considerably  less  than  $2,000,  and  all  tbe 
parties,  except  a  nominal  defendant,  were 
citixens  of  the  state.  The  removal  was 
sought  and  obtained  on  the  ground  of 
prejudice  and  local  influence,  so  as  to  pre- 
vent a  fair  trial.  The  affidavit  is  ns  fol- 
lows: "Dnited  Statesof  America.  State  of 
Nebraska.     County  of   Oouglas— as.:   R. 


W.  Breckenridge,  bdng  dnly  sworn,  on 
oath  says  he  Is  attorney  tor  L.  W.  Tulleys, 
trustee,  defendant  in  tbe  above-named 
cause.  That  he  has  in  his  possession  the 
trust-deed  held  by  said  petitioner,  and  is 
ready  to  produce  the  same.  That  he  has 
personal  knowledge  uf  the  matters  set 
forth  in  the  foregoing  petition,  and  the 
statements  thereof  are  true.  That  said 
petitioner,  at  the  time  of  the  commence- 
ment of  said  suit,  was,  and  still  is,  a  citizen 
of  tbe  state  of  Iowa,  residing  therein. 
That  said  Peter  and  Sarah  Dalke,  between 
wbom  and  said  petitioner  there  is  a  con- 
troversy in  said  suit,  are  citizens  of  tbe 
state  of  Nebraska.  That  on  account  of 
prejudice  and  local  influence  said  petition- 
er will  nut  be  able  to  obtain  justice  in  any 
court  in  tbe  state  of  Nebraska.  That  all 
said  courts  will  refnse  to  enforce  tbe  con- 
tract obligation  assumed  by  said  Peter 
and  Sarah  Dalke  In  said  trust-deed,  as  in 
the  administration  of  justice  they  ought  to 
do ;  and,  if  said  cause  shall  be  tried  in  any 
of  said  courts,  said  petitioner  will  suffer 
considerable  pecuniary  loss  on  acconnt  of 
sucb  failure  of  justice.  R.  W.  Bbbckbn- 
RiDOB.  Signed  in  my  presence,  and  sworn 
to  before  mu,  this  2Stb  day  of  Nov.,  1889. 
Elmer  D.  Frank,  Clerk."  The  charge  of 
pn^udica  and  local  influence,  by  which  the 
petitioner  will  not  be  able  to  obtain  jus- 
tice In  any  court  in  the  state  of  Nebraska 
because  all  of  said  courts  will  refuse  to  en- 
force the  contract  obligation  assumed  by 
Peter  and  Sarah  Dalke  in  the  trust-deed, 
refers  to  a  provision  in  the  deed  that,  in 
case  an  action  is  brought  to  foreclose  the 
mortgage,  they  (the  mortgagors)  would 
pay  an  additional  sum  of  f  100  as  attorney 
fees,  etc.,  in  case  suit  should  be  commenced 
to  foreclose  the  mortgage.  This  la  the  con- 
tract which  is  made  the  pretext  for  remov- 
ing tbe  cause.  From  tbe  earliest  history  of 
our  state  until  1873  attorney  fees  were  not 
allowed  to  the  plaintiff  in  any  action  aris- 
ing upon  contract.  In  1878  the  legislature 
passed  "An  act  to  provide  for  tlie  allow- 
ance und  recovery  of  attorney  fees  in  cer- 
tain actions."  This  act  authorised  the 
court  to  allow  the  plaintiff  upon  recovery 
of  a  judgment  by  him  upon  a  written 
Instrument  or  mortgage,  which  con- 
tained a  provision  for  an  attorney's 
lee,  such  sum  as  should  be  deemed 
proper  by  the  court,  not  to  exceed  10  per 
cent,  of  the  amount  of  the  recovery.  This 
act  was  repealed  In  1879,  the  repeal  taking 
effect  June  Ist  of  that  year.  In  Dow  v. 
Updike,  U  Neb.  96,  7  N.  W.  Rep.  867,  an  ac- 
tion was  brought  on  a  note  dated  July 
ao,  1879,  and  due  in  100  days  after  date. 
This  note  provided  for  a  reasonable  attor- 
ney's fee  in  case  an  action  was  brought  on 
the  note.  On  tbe  trial  of  the  cause  in  the 
court  below,  judgment  was  rendered  in 
favor  of  tbe  plaintiff  tor  the  amount  of  the 
note  and  for  $26  as  a  reasonable  attorney 
fee.  The  Judgment  as  to  the  attorney  fee 
was  reversed  in  this  court,  it  being  held 
that  a  stipulation  in  a  promissory  note 
to  pay  a  reasonable  attorney's  fee  for  in- 
stituting and  prosecuting  a  suit  on  the 
note,  in  addition  to  the  legal  Interest.  Is 
unauthorized  by  law  and  void.  Tbe  de- 
cision in  that  case  was  approved  in  Hardy 
V.  Miller,  11  Neb.  306.  9  N.  W.  Rep.  473. 
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where  It  was  held  there  was  no  anthority 
to  allow  attorney  tees  In  actions  founded 
on  Instruments  execrated  since  June  1,1879. 
This  doctrine  was  af;ain  afllrraed  In  Otoe 
Co.  ▼.  Brown,  16  Neb.  895,  20  N.  W.  Rep. 
274,  where  it  was  lield  that,  In  the  ab- 
sence ol  a  statnte  antborizln);  it,  there 
was  no  anthority  to  allow  an  attorney's 
fee  and  tax  the  same  as  costs  In  the  ac- 
tion. See,  also.  Bond  y.  Dolby,  17  Neb.  498, 
494.  23  N.  W.  Bep.  351 ;  Hand  y.  Phillips,  18 
Neb.  593.  2B  N.  W.  Rep.  388:  Winkler  v. 
Boeder.  28  Neb.  706,37  N.  W. Rep. 607.  Oth- 
er  cases  to  the  same  effect  might  be  cited. 
It  is  the  settled  law  of  this  state,  there- 
fore, that  the  plaintiff  Is  not  entitled  to  re- 
coyer  attorney  fees  from  the  defendant  in 
an  action  npon  a  promissory  note  or  to 
foreclose  a  mortgage,  notwlthutandlng 
racb  note  or  mortgage  may  provide  lor 
the  allowance  of  a  reasonable  attorney 
fee  in  case  an  action  la  brought  on  snch 
instrument.  How,  then,  can  a  peraon 
truthfully  swear  that  a  tribunal  which 
adheres  to  the  construction  placed  on 
the  laws  of  the  state  by  Its  highest  court, 
and  which  construction  is  binding  up- 
on all  othnr  tribunaU  adiuinlHtering  itt. 
laws,  is  actuated  by  prejudice  or  local  In- 
fluence In  applying  the  law  as  thus  con- 
Btroed  ?  The  definition  of  "  prejudice, "  as 
given  by  Webster,  is  as  follows:  "An  opin- 
ion or  decision  of  mind  formed  without 
dne  examiuatlon ;  prejudgment;  a  bias  or 
leaning  towards  one  side  or  the  other  of  a 
qoentlon  from  other  considerations  than 
those  belonging  to  It;  an  unreasonable 
predilection  or  prepossession  for  or 
against  anything  especially ;  an  opinion  or 
leaning  adverse  to  anything, formed  with- 
out proper  grounds,  or  befoi-e  suitable 
knowledge."  It  will  readily  be  seen  that 
a  construction  of  the  law,  which  Is  appli- 
cable alike  to  all  persons,  is  in  no  sense 
the  prejudice  or  local  Influence  mentioned 
in  the  act  for  the  removal  of  causes.  We 
do  not  care  to  comment  npon  this  matter, 
as,  in  the  conclusion  we  bare  reached  in 
the ca8e,th« parties  will  not  be  disbarred  for 
the  offense:  but  it  must  not  be  repeated. 

It  Is  claimed  on  behalf  of  the  relator 
that  the  action  of  the  defendants  In  com- 
mencing the  action  In  Hamilton  county 
was  a  mere  pretext,  in  order  to  remove 
tbe  cause  Into  the  federal  court,  where  it 
could  not  be  brought  originally;  that 
that  court  Is  in  the  habit  of  allowing  at- 
torney fees  to  the  plaintiff's  attorney  in 
rase  a  recovery  is  had ;  and  that  the  fees 
and  expenses  are  very  much  higher  there 
than  In  the  state  courts.  We  do  not  care 
to  go  into  an  inyestlgation  of  these  mat- 
ters at  this  time.  Any  case  that  Is  prop- 
erly removable  Into  the  nnlted  States  cir- 
cuit court,  when  a  proper  petition  Is  filed 
for  that  purpose,  with  bond,  etc.,  will  be 
promptly  removed.  The  courts  of  the 
state  have  no  desire  to  contest  for  busi- 
ness with  any  other  court,  and  no  doubt 
this  Is  true  of  the  federal  courts;  but  a  debt- 
or, as  well  as  a  creditor,  has  rights  which 
should  not  be  disregarded,  and  among 
these  rights,  In  cases  relating  to  the  fore- 
closure ofareai-estatemortgagcis  that  of 
defending  tbe  action  in  tbe  county  where 
be  resides  or  the  land  is  sitnated,  and  to 
have  it  appraised  and  sold  in  sui-b  county. 


This  Is  a  right  which  he  possesoet,  and, 
unless  for  adequate  cause  tbe  case  Is  re- 
moved into  the  federal  court,  beshould  not 
be  deprived  of  it.  To  do  so  without  ade- 
quate cauBe,in  order  that  fees  not  author- 
ised by thelaws  of  thestate  maybe  wrung 
from  him,  is  a  course  of  procedure  wholly 
Irreconcilable  with  the  duty  of  an  altor- 
ney,  to  say  nothing  of  the  oath  by  which 
the  removal  Is  obtained.  The  court  will 
not  permit  its  officers  to  pursue  the  course 
taken  by  the  defendants  In  this  case  to  re- 
move a  cause  not  properly  removable  into 
tbe  federal  court,  for  the  purpose  of  ob- 
taining fees  which,  in  our  view,  are  not 
recoverable  by  law ;  but,  as  several  other 
attorneys  seem  to  have  done  the  same 
thing,  which,  while  no  Justification  to  the 
defendants,  no  doubt  had  considerable  in- 
fluence In  inducing  them  to  seek  the  re- 
moval on  tbe  grounds  set  forth,  and  as 
this  is  the  first  case  which  has  .been 
brought  to  our  attention,  and  upon  the 
assurance  that  the  offense  will  not  be  re- 
peated, the  punishment  will  be  merely 
nominal,  aside  from  the  payment  of  the 
costs  In  tbe  case.  Tbe  Judgment  is  that 
the  defendants  be  admonished  by  the  chief 
Justice  to  hereafter  refrain  from  the  prac- 
tices indicated  in  this  proceeding,  and  that 
they  pay  tbe  costs.  Judgment  according- 
ly.   The  other  Judges  concur. 


DooLET  et  al.  v.  Mebbe  et  ai. 
{Supreme  Court  of  Nebraska.    Fob.  8*.  1891.) 

CHiLHOB  or  SOHOOL-DISTBICTS— NOTICS— PBOO*  0» 
POSTINO. 

1.  Under  sabdlvlslon  3,  t  4,  a  79,  Comp.  St , 
where  a  petition  ia  presented  to  the  county  super- 
intendent for  a  change  in  the  boundaries  of  two 
aohool-diatricts,  it  Is  indispensable  that  three 
notices,  containing  an  exaot  statement  of  the  pro- 
posed change  and  the  time  when  the  petition  will 
be  presented  to  tbe  county  superintendent,  be 
posted  in  three  public  places,  one  of  which  places 
shall  be  upon  the  outer  door  of  the  school-house. 
If  there  be  one,  in  each  district  affected,  at  least 
ten  days  prior  to  the  time  the  petition  is  to  be 
presented  to  the  county  superintendent, 

8.  The  aOdavit  of  proof  of  posting  such  no- 
tices should  state  where  each  oi  the  Uu<ee  were 
posted,  and  the  day  of  posting  the  same;  and  in 
a  direct  proceeding  attacking  tbe  Jurisdiction  of 
the  superintendent  in  the  premises  it  Is  not  sufB- 
cient  to  state  tbat  they  were  posted  in  three  pnb- 
llo  places  ten  days  before  the  presentation  of  the 
petition,  but  the  time  and  place  of  posting  must 
appear. 
{3t/nabus  hy  the  Court) 

Error  to  district  court,  Saunders  county; 
Makshall,  Judge. 

a.  H.  Soraborger,  for  plaintiffs  In  error. 
Geo.  I.  Wright,  for  ddendants  In  error. 

Maxwell,  J.  This  action  bad  Its  origin 
In  a  petition  by  D.  C.  Miller  and  others, 
of  school-district  No.  16,  and  Levi  Kelser 
and  others,  of  school-district  No.  41,  both 
otSannderscounty,  to  tbe  county  superin- 
tendent of  public  Instruction  of  said  coun- 
ty, praj'lng  the  changing  of  the  boundary 
line  between  said  districts,  so  that  sec- 
tions 13,  14,  and  15  of  township  13,  range 
8,  of  said  county,  should  be  attached  to 
district  No.  41,  instead  of.  as  formerly,  to 
district  No.  16,  which  petitions  were  filed 
February  6,  1888.    Petitions    were  made 
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from  each  district,  and  Indorsed  on  each 
petition  appears  a  list  of  all  the  Totera  of 
the  district,  verified  in  the  following  form, 
(as  to  district  No.  16:)  "B.  F.  Fuller,  a 
resident  of  district  No.  10,  being  duly 
sworn,  affirms  that  the  following  named 
persons  are  all  the  legal  voters  in  district 
No.  16,  Sauilders  county,  Neb., as  he  verily 
believes.  [Signed]  B.  F.  Fuller.  Signed 
and  sworn  to  before  me,  this  etb  day  of 
January,  1888.  [Seal.]  Sam  P.  Hall, 
Notary  Public. "  A  similar  verification  is 
made  by  Levi  Kelser,  as  to  district  No.  41, 
before  the  county  superintendent.  By 
these  verified  lists  of  legal  voters  it  ap- 
pears that  there  were  in  district  No.  16,  56 
legal  voters,  and  in  district  41,  78  legal 
voters.  Of  the  56  voters  in  district  16,  25 
signed  the  petition.  Of  the  78  voters  in  dis- 
trict 41,  49  signed  the  petition.  A  remon- 
strancefrom  each  district  against  the  pro- 
posed change  was  filed  with  the  county 
superintendent  at  the  same  time  as  the 
petitions;  that  of  district  No.  16  contain- 
ing 29  names,  and  that  of  district  No.  41 
containing  17  names.  Thus  of  the  66  vot- 
ers of  district  No.  16,  25  appear  on  the  pe- 
tition and  29  on  the  remonstrance ;  in  all,  54, 
2  taking  no  part.  Of  the  78  voters  in  dis- 
trict No.  41,  49  appear  on  the  petition  and 
17  on  the  remonstrance;  lu  all,  66,  12 
taking  no  part.  Appended  to  the  above 
petitions  are  the  following  affidavits  as 
to  service  of  the  notice  of  making  the  ap- 
plication, (as  to  district  No.  16 :)  " State  of 
Nebraska,  Saunders  county— ss.:  D.  C. 
Miller,  a  resident  of  school-district  No.  16, 
being  duly  sworn,  affirms  that  proper 
legal  notice  of  the  above  petition  has  been 
given  In  said  district  No.  16.  [Signed]  D. 
C.  Miller.  Signed  and  sworn  to  before 
me.  this  6th  day  of  February,  1888.  [Seal.] 
O.  DooLRY,  Co.  Supt. "  As  to  district 
No.  41  a  similar  form  of  affidavit  was 
sworn  to  by  Levi  Keiser,  before  the  samd 
officer,  under  date  January  31, 1888.  The 
sufficiency  of  these  affidavits  to  show  the 
giving  the  notice  required  by  the  statutes 
was  questioned  by  the  defendants  in  er- 
ror. The  petitions  and  remonstrances 
having  been  submitted  to  the  county  su- 
perintendent of  public  instruction,  upon 
consideration  of  the  same  he  found  for  the 
petitioners,  and  entered  an  order  chang- 
ing the  boundary  line  as  prayed.  It  ap- 
pears that  oral  objection  was  made  to  the 
sufficiency  of  the  service  of  notice  at  the 
time  of  hearing,  which  was  overruled. 
Afterwards  there  was  attached  to  said  pe- 
titions an  amended  return  or  affidavit  of 
service  of  notice.  In  the  words  following, 
(as  to  district  No.  16:)  "Stateof  Nebraska, 
Saunders  county — ss. :  I,  D.  C.  Miller,  a  res- 
ident of  school-district  No.  16  of  Saunders 
county,  Neb.,  being  duly  sworn,  depose 
and  say  that  a  notice  of  the  petition  here- 
to attached  and  marked  'Exhibit  B,'  con- 
taining an  exact  statement  of  what 
change  in  district  bonudaries  is  hereby 
proposed,  and  when  the  petition  is  to  be 
presented  to  tlie  county  superintendent, 
has  been  posted  In  three  public  places  in 
said  district  No.  16,  one  of  which  was  post- 
ed upon  the  outer  door  of  theschool-house 
of  district  No.  16,  ten  days  or  more  prior 
to  the  time  of  presenting  this  petition  to  the 
county  superintendent.    [Signed]    David 


C.  Miller.  Signed  and  sworn  to  before 
me,  this  14th  day  of  Dec.,  1888.  [Seal.]  L<. 
E.  Gruver,  Clerk  of  the  Dlst.  Conrt.*  A 
similar  affidavit  was  at  the  same  time 
filed  as  to  service  of  notice  in  district  No. 
41,  verified  by  Levi  Keiaer. 

Section  4,  c.  79^  Comp.  St.,  provides  that 
"new  districts  may  be  formed  from  other 
organised  districts,  and  boundaries  of  ex- 
isting  districts  may  be  changed,  under  the 
following  conditions  only:  (1)  It  shall 
be  the  duty  of  the  county  superintendent 
to  create  a  new  district  from  other  organ- 
ised districts  upon  a  petition  aigned  bjr 
one-half  of  the  legal  voters  in  each  district 
affected.  (2)  The  superintendent  aball 
have  discretionary  power  to  change  the 
boundary  of  any  district  upon  petitloBN 
signed  by  one-third*  of  the  legal  voters  In 
the  district  affected.  (8)  The  county  bb- 
perintendent  shall  not  refuse  to  change  tbe 
boundary  line  of  any  district,  or  to  organ- 
ise a  new  district,  when  he  shall  be  asked 
to  do  so  by  a  petition  from  each  school- 
district  affected,  signed  by  two-thirds  of 
all  the  legal  voters  in  such  district.  A  no- 
tice of  said  petition,  containing  an  ezax;t 
statement  of  what  changes  in  district 
boundaries  are  proposed,  and  when  the 
petition  is  to  be  presented  to  tbe  county 
superintendent,  shall  be  posted  in  three 
public  places,  one  of  which  shall  be  upon 
the  outer  door  of  the  scbool-honse,  U 
there  be  one,  in  each  district  affected,  at 
least  ten  days  prior  to  the  timeof  present- 
ing the  petition  to  theconntysuperintend- 
ent:  provided,  that  changes  affecting  cit- 
ies shall  be  made  upon  the  petition  of  the 
board  of  education  of  the  district  or  dis- 
tricts affected.  (4)  A  list  or  lists  of  all  the 
legal  voters  in  each  district  affected,  made 
under  the  oath  of  a  resident  of  each  dis- 
trict affected,  together  with  an  oath  of  a 
resident  of  each  district  that  tbe  legal  no- 
tice provided  in  the  third  clause  of  this  sec- 
tion has  been  properly  posted,  shall  be 
given  to  the  county  superintendent  when 
the  petition  to  presented,"  The  two  afll- 
davitH  seem  to  have  been  made  and  tiled 
more  than  nine  months  after  the  hearing 
of  tbe  case  by  the  county  superintendent. 
Even  if  we  consider  them  as  having  been 
filed  before  the  hearing  before  the  conn  ty 
superintendent,  still  they  are  insufficient. 
It  will  be  observed  that  to  some  extent 
the  affidavits  follow  the  language  of  tiw 
statute,  and  allege  that  the  notices  were 
posted  in  three  public  places,  etc.,  at  leatit 
ten  days  prior  to  the  timeof  presenting  the 
petition.  There  is  no  statement  at  wtaat 
places — excepting  on  the  door  of  the 
school-house — the  notices  were  posted, 
nor  the  time  of  posting  the  same.  These 
are  material  facts,  whichshonld  be  stated, 
and  the  evidence  should  l>e  before  the 
county  superintendent  before  he  proceeds 
to  act  upon  the  petitions.  In  controver- 
sies In  regard  to  the  boundaries  of  school- 
districts,  where  it  Is  sought  to  change  tbe 
same, it  must  appear  that  the  preliminary 
steps  were  taken,  not  only  by  the  presen- 
tation of  the  proper  petitions,  but  by  no- 
tice of  the  time  and  place  of  presenting  tlie 
same.  These  notices  should  be  placed  in 
public  places  within  each  district  to  be 
affected ;  and, if  notso posted,  tbe  proceed- 
ings will  be  invalid.    Thedesign  ul  the  no- 
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tlees  !b  to  fflre  pnblidty  to  the  proposed 
cbangce,  so  that  all  parties  interested  may 
appear  In  favor  ot  or  to  oppose  such 
'change.  This  Is  a  direct  attack  upon  the 
authority  ot  the  county  superintendent  to 
make  the  change  in  the  boundaries  of  the 
district  upon  the  notices  heretofore  set 
out.  The  court  below  held  that  such  no- 
tices were  insufficient,  and  in  this,  we 
think,  there  is  no  error.  The  judgment  of 
the  district  court  is  affirmed.  The  other 
Judges  concur. 

CowLBB  ▼.  Thompson. 
(Supreme  Court  of  NtbreuJca.    March  8, 1891.) 

Coia-Kcsi.noii  or  ATTOBmr— CoNTaAor. 

1.  The  prepomdearanoe  of  the  testimony  in  tlie 
ease  establishes  that  the  defendant  employed  the 
plaintiff,  a  practicing  attorney,  to  proseoate  a 
certain  action  in  the  district  court  of  Buffalo 
oonn^,  and  tliat  the  attorney  rendered  the  serv- 
ices as  agreed.  There  was  no  agreement  as  to 
the  amount  of  fees.  HeUi,  that  the  defendant 
was  liable  for  the  reasonable  value  of  the  services. 

S.  A  Judgment  will  not  be  reversed  for  error 
oommlttea  without  preludice  to  the  party  seetc- 
Ing  to  take  advantage  of  it 

8.  The  instruction  set  out  in  the  opinion  held 
to  oorrectly  state  the  law  of  the  case. 
t^yUabiu  by  the  Court.) 

Error  to  district  court,  Buflalo  county; 
Hahbb,  Jadge. 
MtiratoD  &  NerkiB,  for  plaintllt  in  error. 

NoRvAL,  J.  This  suit  was  brought  by 
the  defendant  ita  error  to  recover  for  serv- 
ices as  an  attorney  at  law,  rendered  at  the 
request  of  the  plaintiff  in  error,  in  the  dis- 
trict court  of  Buffalo  county.  A  verdict 
for  $85  was  returned  for  the  plaintiff  be- 
low. Ethan  H.  Ck>wles,  on  behalf  of  him- 
self and  several  other  tax-payers  of  Buf- 
falocouoty, employed  oneT.  O.  Williams,  a 
practicing  attorney  of  Kearney,  to  bring 
an  action  in  the  district  court  of  that 
county  to  enjoin  the  board  of  supervisors 
and  treasurer  of  the  county  from  collect- 
ing a  tax  which  had  been  levied  for  the 
purpose  of  building  a  court-house  at  Kear- 
ney. Williams  was  paid  a  retainer's  tee 
of  $25.  and  was  to  receive  the  further  sum 
of  f 76  It  successful  in  the  suit.  After  the 
petition  was  prepared  and  filed  In  the  dls< 
trict  court,  but  before  a  temporary  injunc- 
tion was  granted,  Williams  was  called  to 
Missouri  on  account  of  sickness  In  bis  fam- 
ily, and  did  not  return  to  the  state. 
Thompson  had  assisted  WllHams  in  draft- 
ing the  petition.  Cowles  was  informed 
shortly  afterwards  that  Williams'  return 
was  uncertain,  and  according  to  the  testi- 
mony of  Thompson  and  two  other  wit- 
nesses Cowles  asked  Thompson  to  take 
charge  of  the  case,  and  be  would  see  that 
he  got  a  good  fee,  and  that  Thompson 
then  Informed  Cowles  that  he  should  look 
to  him  for  bis  pay.  Thompson  rewrote 
the  petition,  signing  the  same  as  attorney 
for  the  plaintiff,  which  was  verified  by 
Cowles.  and  a  temporary  Injunction  was 
obtained.  Cowles  frequently  called  at 
Thompson's  office,  and  talked  with  him 
about  the  suit.  Thompson  bad  entire 
charge  of  the  case,  and  argued  the  legal 
qnestlons  at  the  bearing.  The  Injunction 
was  dissolved,  and  the  suit  dismissed. 
Tbe  plaintiff  also  testified  that  the  defend* 
Tdl8N.w.no.2— 10 


ant  baa  paid  him  916.  No  question  is 
raised  as  to  the  value  of  tbe  services  ren- 
dered. The  testimony  of  Cowles  tends  to 
show  that  he  Informed  the  plaintiff  of  the 
nature  of  thecontract  with  Williams,  who 
replied  that  it  was  a  very  small  fee,  and 
that  he  was  associated  with  Williams  in 
the  case.  Tbe  defendant  also  claims  that 
he  told  Thompson,  If  he  won  the  case,  he 
would  raise  him  another  f  100,  and  that  he 
bad  no  other  conversation  with  bim 
about  fees.  He  admits  letting  the  plain- 
tiff have  $15, but  claims  that  it  wasaloan, 
and  was  not  paid  on  fees.  It  also  appears 
In  testimony  that  Thompson  and  Williams 
were  associated  together  in  some  cases, 
and  that  before  the  latter  left  the  state  he 
appeared  in  open  court,  and  requested 
that  Mr.  Thompson's  name  be  entered 
with  his  on  the  record  as  counsel  in  tbe  in- 
junction suit.  The  plaintiff  denies,  under 
oath,  that  he  had  any  knowledge  of  the 
contract  made  with  Williams,  or  that  the 
defendant  ever  told  him  of  its  nature.  The 
testimony  was  sufficient  to  justify  the  jury 
in  finding  that  the  defendant  employed 
the  plaintiff  to  take  charge  otthe  case 
after  Williams  left  tbe  state,  and  agreed 
to  pay  him  a  reasonable  compensatton  for 
bis  services.  The  plaintiff  In  error  ottered 
In  evidence  page  182  of  district  judge's 
docket  tor  tbe  June  term,  1887,  which  was 
excluded.  This  ruling  is  assigned  as  error. 
A  copy  ot  tbe  entry  is  not  preserved  in  the 
bill  of  exceptions,  nor  does  it  in  any  way 
appear  what  tbe  record  shows.  We 
gather,  however,  from  the  brief  of  plain- 
tiff in  error  that  it  was  offered  for  the  pur- 
pose of  showing  thatWiUiams  and  Thomp- 
son appeared  as  attorneys  tor  plaintiff  in 
the  Injunction  case.  Tbe  summons  iraaed 
In  the  same  case,  with  the  names  of  T.  O. 
Williams  and  S.  Thompson  indorsed  there- 
on as  plaintiff's  attorneys,  being  offered 
tor  the  same  purpose,  was  also  excluded. 
We  are  unable  to  see  how  the  plaintiff  In 
error  was  prejudiced  by  these  rulings  of 
the  court.  Tbe  plaintiff  In  error  estab- 
lished  by  other  testimony  that  Williams 
and  Thompson  appeared  together  as  attor- 
neys for  the  plaintiff.  That  they  com- 
menced the  suit  was  not  disputed,  on  the 
trial  In  tbe  court  below,  but  was  conceded 
by  tbe  defendant  in  error  In  his  testimony. 
It  was  the  theory  of  the  plaintiff  below 
that  the  defendant,  after  Williams  left  tbe 
state,  employed  the  plaintiff  to  prosecute 
the  case,  and  agreed  to  pay  him  for  his 
services.  This  was  denied  by  the  defend- 
ant, and  was  the  real  Issue  In  tbe  case. 
The  rejected  testimony  did  not  in  any 
manner  tend  to  disprove  such  a  contract, 
or  to  establish  that  the  services  bestowed 
by  Thompson  were  rendered  under  the 
Williams  agreement.  The  remaining  as- 
signment of  error  is  based  upon  the  second 
and  third  paragraphs  of  the  instructions 
given  by  the  court  on  Its  own  motion, 
which  are  as  follows :  "(2)  If  Thompson 
and  Cowles  had  a  conversation  before  the 
work  was  done.  In  which  it  was  agreed 
that  Thompson  should  proceed  with  bis 
work,  then  Cowles  is  bound  to  pay  bim 
what  his  services  were  reasonably  worth, 
unless  it  was  agreed  between  tbeni  that 
Thompson  should  do  the  work  for  the 
price  previously  agreed  upon  between  the 
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defendant  and  Willlama.  (8)  And  If 
Thompson  relnsed  to  work  onleaa  Cowlea 
would  agree  to  see  bim  paid,  regardless  of 
whether  he  won  or  lost  the  case,  then 
Cowles  Is  liable,  and  It  is  Immaterial  that 
Thompson  lost  the  case,  and  that  other 
persons  were  Interested  with  Cowles  in 
trying  to  defeat  thecourt-honse  tax  levy. " 
It  is  urged  by  counsel  that  the  language 
used  by  the  coart  is  misleading,  "because 
the  jury  might  well  inlerthat  If  they  had  a 
conversation,  and  Thompson  was  to  pro- 
ceed with  the  case,  it  mattered  not 
whether  there  was  any  agreement  by 
Cowles  to  pay  blm  or  not."  The  Jury 
could  not  have  so  understood  the  lan- 
guage of  the  court,  especially  when  consid- 
ered In  connection  with  the  other  Instruc- 
tions given.  The  first  Instruction  in- 
formed the  Jury,  In  substance,  that  the  de- 
fendant is  not  liable  unless  he  employed 
the  plaintiff;  and  the]ury  was  told  In  the 
second  Instruction,  given  at  the  request  of 
the  defendant,  that  If  the  plain  tlH  knew 
of  the  Williams  contract,  and  acted  with 
him  under  that  contract,  and  with  no 
agreement  with  Ck>wles,  the  plaintiff 
coold  not  recover  in  the  action.  The 
charge  of  the  court,  as  a  whole,  fairly  snb- 
mitted  to  the  Jury  whether  or  not  the  de- 
fendant employed  the  plaintiff  and  agreed 
to  pay  him  for  his  services.  The  Jury 
could  not  have  inferred  from  the  instruc- 
tions that  the  defendant  was  liable, 
whether  the  plaintiff  rendered  the  services 
under  Williams'  contract  or  not.  The 
Judgment  of  the  district  court  is  affirmed. 
The  other  Judges  concur. 


Btatb  ex  rel.  Sbokt  v.  Board  of  Cocntt 

COMMISSIONBBB     OF     BhBRMAN       CiOUNTT 

et  al. 

(Suprsme  Cofurt  of  NO/niska.   Marcb  8, 180L) 
Brbotioh  or  Boaooi.  BuiuiiKas — Boxns— llui- 

DAXCB. 

1.  A  sohool-dlatrict,  in  the  year  1874,  loaned 
certain  bonds  for  the  purpose  of  pDrchasinjr  a 
site  for  a  school-hoase  and  erecting  a  buildins: 
thereon,  and  recited  on  the  faoe  of  the  bonds  thu 
they  were  issued  in  exchange  for  a  scltool-honse 
and  site  and  building  thereon.  if«Id,  that  the 
bonds  were  issued  for  a  purpose  not  authorized 
by  statute,  and  that  they  were  void.  State  v. 
Schooi-Dlst.,  16  Neb.  1S2,  30  N.  W.  Bep.  200. 

3.  Where  the  facts  stated  In  an  alternative 
writ  of  mandamus  are  denied,  including  the 
right  of  the  relator  to  bring  and  maintain  the 
action,  he  must  produce  evidence  showing  such 
right,  and  this  applies  where  the  action  is  upon 
certain  bonds  which  be  claims  to  possess.  Taeij 
must  be  produced,  or  their  loat  aooounted  for. 
(SyUabus  t>y  the  Court.) 

Mandamus. 

Harwood,  Amea  &  Kelly,  for  relator. 
Marqnett,  Deweese  &  Mail,  for  respond- 
ents. 

Maxwell,  J.  This  Is  an  application  for 
a  mazK/ain 05  to  require  the  defendants  to 
levy  and  collect  taxes  on  a  certain  school- 
district  in  Sherman  county  for  the  pay- 
ment of  certain  school-district  bonds.  It 
is  alleged  in  the  alternative  writ  that 
"school-district  No.  6,  of  the  county  of 
Sherman  in  the  state  of  Nebraska,  was 
duly  and  legally  organized  under  the  laws 
of  said  state,  prior  to  the  26th  day  of  Jan- 


nary.  A.  D.  1874.  That  said  district,  at 
the  date  aforesaid,  comprised  within  its 
bonndarles  all  of  town  16,  range  13  west; 
all  of  town  16,  range  14  west;  and  so  mucb 
of  town  16,  range  15  west,  as  lies  north  of 
the  middle  Loup  river,  being  sections 
numbered  *  *  *  in  said  town  and 
range.  That  having  been  so  as  aforesaid 
organised  and  constituted,  the  saidscbool- 
dlatrict  No.  6  did,  in  pursuance  of  tbe  re- 
quest of  five  legal  voters  of  said  district 
in  writing  and  the  written  notice  of  the 
director,  duly  and  regularly  posted  in 
three  of  the  most  conspicuous  places  In 
said  district,  *  •  *  holdaspecial  meet- 
ing in.  said  district  at  tbe  time  and  place 
so  appointed  in  said  notice  tor  tbe  pur- 
pose of  determining  whether  said  district 
should  borrow  upon  its  bonds  the  sum  of 
98,600  for  the  purpose  of  puichaslng  a  site 
and  erecting  thereon  a  school-house,  and 
furnishing  the  same,  for  tbe  use  and  bene- 
fit of  the  district,  at  which  election  it  was 
voted  to  borrow  the  sum  aforesaid,  and 
the  school-district  board  were  duly  au- 
thorized by  said  district  to  issue  the 
bonds  of  said  district  aforesaid  in  the  sum 
aforesaid,  to  negotiate  the  same,  and  out 
of  the  proceeds  to  erect  a  school-house  in 
said  district.  Afterwards,  on  the  18th 
day  of  February,  1874,  said  scbool-district 
board  of  school-district  No.  6,  being  regu- 
larly in  session,  and  capable  of  transact- 
ing business,  executed  certain  bonds  of 
said  district,  bearing  date  the  18th  day 
of  February,  1874,  for  tbe  sum  of  five 
hundred  dollars,  payable  In  6  years  from 
tbe  date  thereof,  at  the  banking-house  of 
Kounts  Bros.,  In  New  York,  with  interest 
thereon  at  the  rate  of  10  per  cent,  per  an- 
num, payable  annually,  and  numbered  8, 
which  bond,  after  being  signed  as  afore- 
said by  the  moderator,  director,  and 
treasurer  of  said  district,  was  counter- 
signed by  E.  S.  Atkinson,  county  clerk  of 
said  Sherman  county,  and  registered  in 
his  office,  as  provided  by  law,  on  the 
28th  day  of  February,  1874,  which  bond 
recited  on  its  face,  among  other  things, 
that  it  was  issued.for  the  purpose  of  rais- 
ing money  tor  building,  erecting,  and  fur- 
nishing a  school-bouse  in  said  district, 
and  in  pursuance  of  a  vote  of  the  qualified 
voters  of  said  district  at  an  election  duly 
and  regularly  held  on  the  16th  day  of  Feb- 
ruary, 1874,  authorising  tbe  issue  and  pro- 
viding for  a  special  annual  tax  to  be  lev- 
led  on  all  the  taxable  property  of  said  dis- 
trict for  tbe  payment  of  interest  and  prin- 
cipal as  they  should  mature;  which  bond 
was  placed  upon  the  market,  negotiated 
and  sold  bysaldschool-dlBtriut  board,  and 
out  of  the  proceeds  thereof  a  school -house 
was  erected  and  furnished  in  said  district, 
and  which  said  school-district  used  and 
occupied  for  school  purposes  during  the 
years  1874  and  1875 ;  and  at  the  regular 
meeting  In  1874  offlcera  were  elected,  and 
a  tax  voted  to  pay  Interest  on  said  bonds. 
But  your  petitioner  further  shows  unto 
your  honors  that  no  other  officers  were  or 
erer  have  been  elected  In  said  school-dis- 
trict. The  officers  elected  in  1874,  as  afore- 
said, removed  from  said  county,  and  the 
organization  ol  said  district,  so  tar  as  pos- 
sible, has  been  abandoned,  and  no  school 
has  been  held  in  said  district  for  several 
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yeara  nndnr  any  authority  of  said  district, 
and  tiiat  for  tlie  purpose  ot  avoiding  the 
payment  of  its  indebtedness  said  district 
refuses  to  elect  new  officers.  Ttiat  John 
F.  Short,  deceased,  purchased  said  bond 
in  the  due  course  of  business,  before  matu- 
rity of  said  bond  or  any  interest  coupons 
for  near  their  face  value,  and,  ns  your  peti- 
tioner verily  believes,  without  any  notice 
or  koowledge  of  any  defect  in  said  bond. 
That  your  petitioner  Is  ths  owner  and 
holder  of  said  bonds  as  the  administrator 
of  the  estate  of  said  John  F.  Short,  de- 
ceased. That  DO  part  of  said  bond  nor 
interest  coupons  were  ever  paid  by  said 
school-district  No.  6,  nor  by  any  one  on  its 
or  their  behalf,  although  often  requested 
so  tu  do.  Nether  have  said  district  re- 
ported, nor  have  the  county  commission- 
ers of  said  county  levied  any  tax,  save  the 
first  tax  reported  to  the  board  of  county 
commissioners  for  the  year  1874,  to  pay 
said  indebtedness  hereafter  stated,  al- 
tboogb  often  requested  so  to  do  by  and 
on  behalf  of  your  petitioner;  and  there  is 
now  due  on  said  bond  and  coupons  the 
sum  of  91,226,  and  although  the  bond  of 
your  petitioner  was  duly  registered  in  the 
ofDee  of  county  clerk  of  said  county,  and 
the  indebtedness  of  your  petitioner  fre- 
quently reported  to  the  board  of  county 
commissioners  and  treasurer  of  said  Sher- 
man county,  and  a  tax  requested  to  be 
levied  and  collected  on  tbetaxable  proper- 
ty of  said  district,  as  originally  constitut- 
ed, to  pay  said  indebtedness,  said  officers 
and  board  refuse  so  to  do,  and  upon  tech- 
nical grounds,  unknown  to  your  peti- 
tioner, said  commissioners  and  treasurer 
affirm  that  they  would  not  levy  and  col- 
lect said  tax,  even  though  said  school -dis- 
trict should  now  report  said  tax.  The 
said  officers  and  board  claim,  among  oth- 
er things,  that  the  organization  of  said 
district  has  been  dissolved,  and  that  the 
debt  of  your  petitioner  was  extinguished 
with  the  collapse  of  the  district  organisa- 
tion." The  defendants,  in  their  answer, 
specifically  deny  the  facts,  stated  In  the 
writ,  and  allege  that  the  bonds  were  not 
voted  and  laaued  for  the  purpose  ot  bor- 
rowing money,  but  tu  purchase  a  site  tor 
a  school-house  and  to  erect  a  building 
thereon,  and  that  said  bonds  recite  on 
their  face  "that  tliey  were  Issued  in  ex- 
change for  a  pchool-hoaseand  site  and  the 
building  thereon. "  The  case  was  submit- 
ted to  the  court  on  the  writ  and  the  an- 
swer or  return  thereto.  No  copy  of  the 
bond  is  set  out  in  the  proceedings,  nor 
was  one  introduced  in  evidence,  so  that 
there  Is  nothing  before  the  court  to  show 
that  the  relator  Is  possessed  of  the  bond 
in  suit.  He  must,  therefore,  fall  in  the  ac- 
tion. It  Is  claimed  on  behalf  ot  the  relator 
that,  the  bonds  being  admitted,  the  bur- 
den ot  proof  Is  upon  the  defendants  to 
show  that  they  were  Illegal.  So  far  as  we 
can  Judge,  the  bonds  contain  the  same  re- 
cital on  their  face  as  those  In  the  case  of 
State  V.  School-Dist.,  16  Neb.  182,  20  N.  W. 
Bep.  209,  in  which  it  was  held  that  the 
bonds  were  unauthorized  and  void.  The 
reasons  assigned  in  that  case  are  applica- 
ble in  this,  and  need  not  be  repeated  here. 
The  bond  In  this  case  showed  on  Its  face 
that  it  was  for  a  purpose  not  authorized 


by  statute,  and  hence  there  can  be  no  re- 
covery thereon.  A  peremptory  writ  is  de- 
nied, and  the  action  dismissed.  Judg- 
ment accordingly.    The  other  Judges  con- 


Statk  ex  nl.  Scovilia  v.  Wilsok. 

{Supreme  Cawrt  C(f  Nebraska.    March  8, 1891.) 

BzzMFTiONs— Win  Hxah  or  Familt-^xttiso 
Asisa — App&ubbmbnt. 

1.  Where  a  hasband  has  absconded  trom  the 
state,  and  the  maintenance  and  support  of  the  f am-, 
lly  thereby  devolve  upon  the  wife,  and  it  appears 
that  neither  she  nor  her  husband  is  the  owner  of 
lands,  town  lots,  or  houses  subject  to  exemption 
as  a  homestead,  she,  as  the  bead  of  the  family, 
la  entitled,  in  lien  thereof,  to  goods  of  the  value 
of«600. 

3.  After  the  levy  of  an  attachment  upon  ex- 
empt property,  the  defendant  flled  an  inventory 
of  all  ner  proper^,  as  well  as  that  of  her  hus- 
band, and  olalmea  that  the  property  was  exempt 
under  the  provisions  of  secuon  581  of  the  Code. 
Held,  that  it  was  the  dn^  of  the  officer  to  call 
uppraisers  to  appraise  the  property  described  in 
the  inrentoiy. 
(ayUabiu  by  the  Court) 

Mandamna. 

C.  S.  Allen  aui  Clark Jt  Allen,lor  relator. 
S.  H.  Somborger,  Geo.  I.  Wright,  and  Good 
&  Good,  for  respondent. 

Maxwell,  J.  This  lean  application  tor 
a  peremptoiy  writ  of  m«od«mi/s  to  compel 
the  respondent,  the  sheriff  of  Saunders 
cr>unty,  to  call  to  bis  assistance  three 
disinterested  freeholders,  and  appraise  cer- 
tain property  claimed  by  the  relator  as 
exempt  under  section  621  of  the  Code  of 
Civil  Procedure.  The  relator  is  the  w Ife  ot 
F.  A.  ScoviUe,  who  has  absconded,  and 
his  whereabouts  are  unknown.  In  No- 
vember, 1888,  attachments  were  sued  out 
against  the  said  F.  A.  Scovllle  in  the  dis- 
trict court  of  Saunders  county,  and  the 
personal  property  of  the  said  defendant 
Scovllle  was  levied  upon.  The  relator 
then  filed  in  the  said  district  court  an  in- 
ventor.v,  under  oath,  of  the  whole  of  the 
personal  property  owned  by  herself  and 
her  said  husband,  and  prayed  for  $500  ex- 
emption In  personal  property  in  lieu  of  a 
homestead,  and  to  release  certain  proper- 
ty specifically  exempt.  The  officer  then 
refused,  and  still  refuses, to  call  appraisers 
and  appraise  said  property,  and  set  apart 
the  9600  exemption.  The  relator,  there- 
fore, applies  to  this  court  for  relief. 

In  the  case  of  Frazler  v.  Syas,  10  Neb. 
115,  4  N.  W.  Rep.  934,  where  the  husband 
had  absconded,  but  the  wife  remained  on 
the  homestead,  and  she,  being  the  bead 
of  the  family,  claimed  the  benefit  of  the 
exemption.  It  was  held  that  she  was  enti- 
tled to  theexeniptlon.  That  decision  was 
approved  in  Hamilton  v.  Fleming,  26  Neb. 
245,  41  N.  W.  Rep.  1002,  where  It  Is  said 
that"  to  hold  that  by  the  departure  of  the 
husband  the  family  would  be  deprived  of 
the  right  to  bold  such  property,  would,  in 
effect,  destroy  the  beneficent  purpose  of 
the  exemption  laws. "  These  decisions,  in 
our  view,  state  the  law  correctly.  In 
State  v.  ErumpoB,  13  Neb.  321, 14  N.  W. 
Rep.  409,  and  State  v.  Sanlord,  12  Neb.  425, 
11  N.  W.  Rep.  868,  it  was  held  that  where 
property  was  levied  upon  under  an  attacb- 
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ment  tbe  party  must  appear  before  the 
court  in  that  action  and  aslt  that  it 
be  released  aa  being  exempt.  These  cases 
were  overruled  In  Mann  v.  Welton,  21  Neb. 
541,  32  N.  W.  Rep.  599,  and  in  Hamilton  v. 
FleininK.  26  Neb.  240,  41  N.  W.  Rep.  1002. 
The  cases  last  cited,  in  our  view,  state  tbe 
law  correctly,  and  will  bo  adhered  to.  In 
any  view  ol  the  case,  therefore,  the  relator 
was  entitled  to  have  the  property  ap- 
praised, and  to  select  such  articles  as  she 
is  entitled  to  under  the  exemption  law.  A 
peremptory  writ  is  therefore  allowed. 
Judgment  accordingly.  Tbe  other  Jadges 
concur. 


Gbentzinokb  v.  IStatb. 

{Supreme  Court  of  Nebnuika.    March  8, 1891.) 

Llrcikt— PoasESgioN  or  Stolih  Qood»— Ru.- 
BONABi.>  Doubt. 

1.  The  i)os8esslon  of  stolen  property  soon 
after  the  theft  may  be  sufficient  to  warrant  a  con- 
viction if  no  facts  appear  in  evidence  to  repel  the 
presumption  of  guilt  Wliere,  in  a  prosecution 
(or  the  larceny  of  a  horse,  a  witness  called  for 
the  state  testified  that  he  had  seen  the  prisoner 
rldinR  the  horse  alleged  to  have  been  stolen,  and 
inquired  of  him  if  he  had  been  trading,  wnere- 
npon  he  answered,  "Yes,"  held,  that  this  tes- 
timony must  be  submitted  to  tbe  jury,  and  that 
an  instruction  which  virtually  withdrew  it  from 
tlie  iury  was  erroneous. 

2.  Where  there  is  testimony  tending  to  show 
that  the  accused  came  honestly  by  the  property, 
and  such  testimony  creates  a  reasonable  doubt  la 
the  minds  of  the  Jury  that  he  stole  ttie  property, 
he  will  be  entitled  to* an  aoouittal.  Thompson 
V.  People,  4  Neb.  529,  630. 

(SullainM  by  the  Court) 

Error  to  district  court,  Richardson  coun- 
ty; Appelqet,  Judge. 

Edwin  FhIIooo,  for  plaintiff  in  error. 
Wm.  Leese,  Atty.  Oen.,  for  tbe  State. 

Maxwell,  J.  The  plaintiff  in  error  was 
convicted  of  tbe  larceny  of  a  horse,  and 
sentenced  to  imprisonment  in  the  peniten- 
tiary for  the  period  of  four  years.  He 
now  prosecutes  error  to  this  court.  A 
witness  named  Scott  testified  on  behalf  of 
tbe  state  that  on  the  day  succeeding  that 
on  which  the  horse  was  supposed  to  have 
been  taken  he  saw  the  plaintiff  In  error 
riding  the  horse,  and  asked  him  it  he  had 
been  trading  horses,  and  the  plaintiff  in 
error  answered,  "Yes."  The  court  in- 
structed tbe  jury  "  that  the  possession  of 
stolen  property  recently  after  the  theft,  or 
after  the  same  was  stolen,  is  sulflcieut  to 
make  out  a  prima,  facie  case  against  the 
defendant:  and  if  you  find  from  the  evi- 
dence that  the  mare  alleged  in  tbe  indict- 
ment was  stolen  from  the  owner  on  the 
night  of  the  6th  day  of  September,  and 
that  on  the.  next  day  the  mare  was  seen 
in  the  possession  of  the  defendant,  who 
claimed  to  own  the  mare,  this  is  sufficient 
to  make  out  a  prima  facie  case  against 
the  defendant  sufficient  to  be  left  to  your 
consideration,  who  are  the  sole  (udges  of 
tbe  facts.  That  the  evidence  of  one  credi- 
ble witness  swearing  directly  to  any  mn- 
teriol  fact  in  this  case,  if  uncontradicted 
by  other  evidence,  or  by  facts  and  circum- 
stances proren,  is  sufficient  proof  of  tbe 
fact  for  tbe  purpose  of  this  trial. "  The 
instruction,  aa  applied  to  tbe  testimony, 
is  erroneous.    Tbe  rule  is  tbat  tbe  possea- 


ston  of  stolen  goods  recently  after  tbe 
theft  may  be  sufHcient  to  warrant  a  con- 
viction if  no  facts  appear  In  the  evidmce 
to  repel  the  presumption  of  gnilt.  1  Phil. 
Ev.  (4tb  Am.  Ed.)  684;  Thompson  r. 
People,4  Neb.  629;  State  v.  Merrick.  19  Me. 
.*t98.  In  the  case  last  cited  the  defendant 
was  charged  with  the  larceny  of  certain 
sbeep,  which  he  claimed  to  have  pur- 
chased. Tbe  court  held  that,  while  it 
might  be  impossible  for  him  to  prove  hq,w 
he  came  to  be  possessed  of  tbe  proiierty, 
still, if  be  succeeded  in  raising  in  the  minds 
of  the  Jury  a  reasonable  doubt  tbat  he 
stole  it,  he  was  entitled  to  an  acquittal. 
This  rule  was  approved  In  Thompson  t. 
People,  4  Neb.  629,  680,  and,  in  our  view. 
Is  correct.  In  tbe  case  at  bar  a  witness 
called  by  the  state  testlfles.  In  substance, 
that  tbe  accused  claimed  to  bare  traded 
for  the  horse.  This  may  or  may  not  bave 
been  true,  but  the  matter  must  be  submit- 
ted to  the  jury.  As  was  said  in  the  case 
cited  from  Maine,  the  accused  may  not  be 
able  to  prove  that  he  purchased  the 
horse,  still,  if  he  should  succeed  in  raising 
a  reasonable  doubtof  his  guilt  in  tbe  minds 
of  the  Jury,  he  will  be  entitled  to  an  ac- 
quittal. Tbe  Judgment  of  the  district 
court  is  reversed,  and  tbe  cause  remanded 
for  fnrther  proceedings.  The  otber  Judges 
concur. 


Eablt  y.  Wilson  et  al. 
(Supreme  Court  at  AebTtufeo.   March  8, 1891.) 

HUSBAKB  AMD  WirS  —  MOMBT  LOANED    TO    HUB- 
BAND — RlOHTS  OF  CRBDITOBB. 

A  wife  inherited  considerable  mimey  from 
her  father,  which  money  she  loaned  to  her  hos- 
band  without  taking  any  evidence  of  indebted- 
ness, and  he  invested  the  same  as  he  sa«r  lit. 
With  a  portion  of  the  funds  so  loaned  by  his  wife 
the  hosband  opened  ana  conducted  an  hotel  In 
Ms  own  name  as  proprietor,  and  incurred  debts 
(or  articles  furnished  in  ronning  the  hotel. 
After  such  debts  were  contracted,  the  husband 
made  a  bill  of  sale  of  the  furniture  and  business 
of  the  hotel  to  his  wife,  but  there  was  no  change 
in  the  possession  nor  in  tbe  management  of  tne 
business.  Thereupon  a  creditor  of  the  husband 
lor  goods  furnished  to  the  hotel  instituted  pro- 
ceedings by  attachment,  whereupon  the  wife 
brought  an  action  of  replevin,  and  reclaimed 
the  goods.  Seti  ttiat,  as  the  wife  liad  permitted 
her  Uttsbanad  to  do  business  in  his  own  name 
with  her  property,  and  incur  debts  on  the  faith 
that  he  was  the  owner  thereof,  the  rights  of  such 
creditors  were  superior  to  hers.  Roy  v.  McPher- 
son.  11  Neb.  197,  7.  N.  W.  Eep.  878. 
(SyVtobM  by  the  Court.) 

Error  to  district  court,  Buffalo  county; 
Hamek,  Judge. 

ManstOB  dt  Nevius,  for  plaintiff  in  error. 
A.  B.  Connor  and  Stewart  Jk  Rose,  for  de- 
fendants in  error. 

Maxwell,  J.    This  is  an  action  of  re- 

? levin,  brought  by  tbe  plaintiff  against 
ohn  Wilson,  sheriff  of  Buffalo  county, 
and  R.  R.  Greer,  plaintiff  in  an  attachment 
proceeding  against  Thomas  B.  Early.  On 
the  trial  of  tbe  cause  in  the  court  below 
Judgment  was  rendered  in  favor  of  the  de- 
fendants. It  appears  from  the  record  tbat 
prior  to  the  year  1870  the  plaintUt  inherit- 
ed from  her  father  a  considerable  amount 
of  money.  Of  this  fact  there  seems  to  be 
no  doubt.    Tills  money  she  loaned  to  ber 
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hnsband,  bat  took  no  evidence  of  bis  in- 
debtedness to  her.  and  he  seems  to  have 
been  permitted  to  nse  it  as  bis  own.  The 
husband  purchased  certain  lands  in  Bnt- 
lalo  connt;,  and  afterwards  traded  the 
same  for  an  hotel  in  Kearney.  This  hotel, 
BQbject  to  certain  mortfcages,  seems  to 
have  been  in  the  name  of  the  plaintiff; 
bnt  it  was  operated  in  the  name  of  and 
condacted  by  the  hnsband.  The  plaintiff 
and  her  children  appear  to  have  lived  in 
another  house,  away  from  the  hotel,  al- 
thoagb  they  toOiC  their  meals  at  the  hotel. 
The  bill  of  Mr.  Greer,  one  of  the  defend- 
ants, amountinK  to  several  handred  dol- 
lars, was  for  goods  famished  to  the  hotel; 
and  the  plaintiff  made  no  claim  to  the  fai^ 
nitore  tbereln  nntil  March  6, 1888,  add  aft- 
er the  debt  in  question  bad  been  incurred, 
when  a  bill  of  sale  was  executed  to  her  by 
her  husband.  All  the  proof  shows  that 
there  was  no  change  in  the  possession, 
nor  any  new  consideration  paid.  The 
eaae,  therefore,  is  almost  identical  with 
that  of  Boy  v.  McPherson.  11  Neb.  197,  7  N. 
W.  Bep.  878,  and  the  lan^uago  of  Lakb,  J., 
in  tba  tease  is  applicable,  that,"  whether  she 
[the  wife]  intended  it  or  not,  the  legal  title 
was  placed  in  George  Boy,  and  she  knew 
it.  So  far  as  the  public  was  advised,  she 
laid  nu  claim  to  it  other  than  as  bis  wife. 
She  stood  by  and  saw  him  engage  In  busi- 
ness ventures,  and  knew,  or,  rather,  was 
bound  to  know,  that  his  apparent  owner- 
ship of  the  land  assisted  in  giving  him 
credit,  on  which  debts  would  very  likely 
be  contracted;  and  such  debts  were  in 
fact  contracted  on  the  strength  of  such 
ownership.  After  all  this,  it  would  be  the 
extreme  of  injustice  to  say  that  her  secret 
equity  is  superior  to  the  lien  acquired  by 
these  defendants."  It  is  evident  that  the 
rights  of  a  creditor  who  fumlsbed  goods 
to  Mr.  Early  on  the  strength  of  his  being 
the  proprietor  of  the  hotel  and  for  use 
therein  are  superior  to  the  rights  of  the 
plaintiff.  The  instructiuns  of  the  court 
appear  to  conform  to  the  proof,  and  the 
proof  is  ample  to  sustain  the  Judgment. 
The  Judgment  is  therefore  afHrmed.  The 
other  Judges  concur. 


CoMMEBCiAi.  State  Bank  v.  Bowland. 
{Supreme  Cowrt  <if  IftbrasXa.    Maioh  8, 1881.) 

Bahkb— CoixaonoiTB— BiOBT  to  Bar-Onr. 

1.  The  plaintiff  In  error  received  for  coUeo- 
tion  a  negotiable  inrcmilasory  note,  onindoned, 
with  instractloos  to  remit  the  proceeds,  when 
collected,  to  the  payee.  Before  the  money  was 
collected,  the  bank  voluntarily,  and  without  the 
knowledge  or  consent  of  the  payee,  paid  to  a 
third  party  a  note  given  by  a  partnership  of 
which  the  payee  was  a  member.  Subsequently, 
bat  before  the  note  was  collected,  the  bank  was 
notified  that  the  note  had  been  sold  to  the  de- 
fendant in  error.  In  an  action  aeatnst  the  bank 
to  recover  the  money  collected  By  It.  held,  that 
the  bank  was  not  entitled  to  set  ul  the  amount 
of  the  linn  note  against  the  money  collected. 

3.  Instmctloua  must  he  baaed  upon  the  evi- 
dence. 
(Si/Uabut  by  the  Court.) 

Error  to  district  coart,  Phelps  county; 
Gasun,  Judge. 

S.  A.  Dmvo  and  Stew&rt  &  Rose,  for 
plaintiff  in  error.  Hall  A  PatrJck,  for  de- 
fendant in  error. 


NuRVAL,  J.  This  suit  was  brought  by 
the  plaintiff  in  error  to  recover  the  sum  of 
$711.24, collected  by  the  bank  on  a  promis- 
sory note  which  it  received  for  collection. 
Two  defenses  were  interposed:  First. 
That  theplaintlfl  was  not  the  owner  of  the 
note.  Second.  That  It  belonged  to  A.  C. 
Bowland,  a  brother  of  the  plaintiff,  was 
sent  by  him  to  the  bank  to  collect ;  and 
that  on  the  faith  of  the  apparent  owner- 
ship of  A.  C.  Bowland  the  bank  paid  out 
mon^  on  his  behalf,  and  became  his  cred- 
itor to  the  amount  of  f  661.24.  The  cause 
was  tried  to  a  Jury,  resulting  in  a  verdict 
for  the  plaintiff  for  thefullamountclaimed. 

On  the  1st  day  of  Marcta,  1S84,  A.agU8t 
Jonte  made  bis  promissory  note  for  the 
sum  of  f662.29,  drawing  10  per  cent,  inter- 
est, payable  to  the  order  of  A.  0.  Rowland, 
dne  October  1, 1884.  The  note  was  placed 
by  the  payee,  without  Indorsement,  in  the 
hands  of  one  Grousclaude,  of  Wymore, 
with  instructions  to  forward  It  to  some 
bank  at  Holdrege  for  collection.  Grous- 
claude sent  the  note,  on  October  6, 1884,  to 
the  plaintiff  in  error,  with  Instructions  to 
collect  the  same,  and  remit  the  proceeds 
to  A.  C.  Bowland,  at  Versailles,  III.  The 
bank  madetbe  collection  on  December  Bth. 
Prior  thereto  it  paid  f661.24  to  lift  a  note 
owned  by  the  Winchester  ft  Partridge 
Company,  signed  by  Hymer  ft  Bowland, 
a  partnershipof  which  A.C.  Bowland  was 
member.  The  balance  of  the  money  col- 
lected by  the  bank,  less  collection  fees,  was 
remitted  to  A.  C.  Bowland,  who  imme- 
diately returned  thesame to  the  plaintiff  in 
error,  with  the  statement  that  he  had  sold 
the  notesometime previous  tobla  brother, 
the  defendant  in  error.  It  appears  from 
the  testimony  of  Blondon  L.  Bowland,  A. 
C.  Bowland,  and  Thomas  J.  Bowland, 
that  the  defendant  In  error,  on  the  25tb 
day  of  September,  1884,  was  engaged  in 
the  hardware  basiness  at  Versailles,  III., 
and  on  that  date  he  sold  a  half  interest  in 
the  basiness  to  A.  C.  Bowland,  and  accept- 
ed the  note  of  August  Jonte  in  part  pay- 
ment for  the  same.  The  note  being  in  the 
hands  of  Grousclaude,  it  was  never  in- 
dorsed. Testimony  was  also  introduced 
by  the  plaintiff,  tending  to  show  that  he 
authorised  his  brother  A.  C.  Bowland  to 
request  Grousclaude,  who  held  the  note, 
to  send  it  to  some  bank  in  Holdrege  for  col- 
lection; and  that  before  the  same  was  col- 
lected the  plaintiff  personally  Informed  the 
defendant  that  he  was  the  owner  of  the 
note,  and  demanded  the  possession  there- 
of, which  request  was  not  complied  with. 
On  November  10th  A.  C.  Bowland  wrote 
the  bank  to  urge  prompt  payment  of  the 
note.  The  writer  of  the  letter  testified 
that  in  so  doing  be  acted  as  the  agent  of 
the  plaintiff  and  at  his  request.  Frank 
Parsons,  a  witness  called  by  thedefendant, 
testified  to  the  contents  of  a  letter  (the 
original  being  destroyed)  which  he  re- 
ceived from  A.  C.  Rowland  in  the  fall  of 
1884.  The  letter  stated,  in  substance,  that 
the  writer  owned  the  note  held  by  the 
bank,  and  requested  Parsons  to  get  it. 
Rowland  denies  sending  any  such  letter. 
The  witness  Parsons  farther  testified  that 
the  plaintiff  stated  to  him,  when  in  Hold- 
rege in  November,  1884,  that  bis  brother 
owned  the  note  in  defendant's  bank,  and 
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as  hiB  brother  and  Hymer  bad  or  were 
about  to  faU  In  bnainesB,  be  wanted  to  set 
ttae  note,  and  save  that  inncb  lor  bim. 
FlaintilT  denied,  under  oath,  having  any 
such  conversation.  That  tbe  testimony 
before  the  ]nry  would  have  supported  a 
flndinfc  that  A.  C.  Rowland  never  parted 
with  title  to  the  note  we  do  not  doubt. 
There  Is  likewise  snfflclent  testimony  In 
tbe  record,  as  It  seems  to  us,  to  sustain 
the  plalntlB's  claim  of  ownership.  The 
conflict  In  tbe  testimony  upon  that  issue 
was  settled  in  favorof  the  defendant  in  er- 
ror by  the  verdict  of  tbe  Jury. 

Tbe  defendant  was  not  entitled  to  offset 
asalnst  tbe  plaintiff's  claim  for  tbe  pro- 
ceeds of  tbe  note  In  controversy  tbe  amount 
paid  by  the  bank  to  take  up  tbe  note  of 
Hymer  &  Rowland.  Wbileitlstruethenote 
was  payable  to  A.  C.  Rowland,  and  was 
recel  ved  by  ttae  bank  unindorsed,  thedetend- 
ant  had  notice  that  tbe  plaint!  R  daimed 
to  own  tbe  note  in  question  before  it  was 
collected.  The  fact  that  the  payee  trans- 
mitted the  note  to  the  bank  for  collection 
conferred  no  authority  npon  It  to  pay  the 
note  given  by  tbe  firm  of  Hymer  &  Row- 
land, of  wbicb  be  was  a  member.  While, 
as  a  general  rule,  a  banker  has  a  lien  on 
all  moneys  of  a  depositor  in  its  possession, 
and  on  commercial  paper  belonging  to 
bira,  which  he  has  placed  in  the  bank  for 
collection,  for  bis  indebtedness  to  tbe  bank, 
it  cannot  apply  tbe  funds  of  a  customer 
to  the  payment  of  a  debt  due  it  by  a  part- 
nership, in  which  the  depositor  is  a  part- 
ner. Tbe  author  of  Morse  on  Banks  and 
Banking,  in  volume  1,  §  326,  states  the  rule 
thus:  "Tbe  lien  and  the  right  to  set-off 
only  exist  where  tbe  Individual,  who  is 
both  depositor  and  debtor,  stands  in  both 
tbesecbaracters  In  precisely  the  same  foot- 
ing towards  tbe  bank ;  that  is  to  say,  for 
instance,  tbe  bank  can  claim  no  lien  on 
tbe  deposit  of  a  partner,  made  on  his  own 
separate  account,  in  order  to  set  off  the 
same  against  a  debt  owing  them  from  tbe 
firm."  Considering  ttae  case  at  bar  upon 
tbe  theory  that  tbe  bank  purchased  and 
owned  the  note  given  by  Hymer  &  Row- 
land, there  can  be  no  doubt,  both  upon 
principle  and  authority,  that  it  could  not 
apply,  In  payment  of  the  same,  the  avails 
of  the  notecoUected  by  It.  Much  lessconld 
tbe  bank  lawfully  take  up  this  firm  note, 
owned  by  a  third  party,  without  instrur- 
-  tlons  to  do  so,  and  set  off  theamonnt  thus 
paid  against  the  money  collected  by  it. 
Tbe  partnership  note  was  not  made  pay- 
ableat  tbedefendant  bank,  but  was  drawn 
payable  at  tbe  Nebraska  Merchants'  Bank 
of  Holdrege.  Had  the  note  paid  by  tbe 
defendant  been  tbe  Indivldnal  note  of  A. 
C.  Rowland,  the  bank  would  be  without 
authority  to  pay  it.  A  banker  has  no 
right  to  use  tbe  money  of  a  depositor  to 
discharge  a  note  not  payable  at  tbe  bank 
where  the  deposit  is  made,  without  in- 
structions from  the  customer  to  do  so. 
Tbe  payment  of  the  firm  note  by  the  de- 
fendant was  entirely  voluntary,  and  at 
its  own  risk,  and  did  not  make  tbe  bank 
tbe  creditor  of  A.  C.  Rowland.  Had  tbe 
money  been  paid  out  by  bis  directions,  on 
the  faith  of  his  apparent  ownership  of  tbe 
note  sent  for  collection,  without  notice  of 


who  waa  tbe  tme  own«>,  the  bank  might 
perhaps  have  t>een  protected.  We  have 
been  unable  to  find  an  authority  which 
sustains  the  claim  of  the  bank  to  a  set-off 
in  this  case.  None  of  tbe  cases  cited  in  the 
brief  of  plaintiff  in  error  uphold  such  a 
doctrine.  The  case  relied  upon  by  tbe 
bank  as  being*  most  nearly  in  point  is 
Wood  V.  Bank,  129  Mass.  8.58.  Tbe  plain- 
tiff, being  tbe  owner  of  a  negotiable  note. 
Indorsed  in  blank, placed  It  in  thehands  of 
one  Jackson,  an  attomt^,  for  collection. 
Afterwards  tbe  atturney  gave  it  to  tbe  de- 
fendant in  the  case  to  collect.  It  collected 
tbe  money,  and  applied  tbe  same  in  part 
payment  of  the  debt  of  Jackson  to  tbe 
bank.  Wood,  as  soon  as  be  learned 
that  the  bank  had  collected  the  note,  de- 
manded the  money  from  tbe  bank,  and 
brought  suit  to  recover  the  same.  Tbe 
court  held  that  the  defendant  was  not  lia- 
ble. The  distinguishing  features  of  the 
two  cases  are  marked.  In  that  case  the 
money  collected  was  applied  upon  tlte  in- 
debtedness to  the  bank  of  the  person  who 
"deposited  tbe  note  for  collection, "  before 
the  bank  had  knowledge  that  Wood  was 
the  owner.  In  the  case  at  bar  the  bank 
paid  the  money  to  a  third  party,  not  on 
the  individual  indebtedness  of  theonetrom 
whom  tbe  note  was  received,  but  of  tbe 
firm  of  which  he  was  a  partner.  Here  the 
bank  had  knowledge  who  was  the  real 
owner  of  the  note  before  it  was  collected, 
and  bad  written  instructions  to  remit  tbe 
money  to  A.  C.  Rowland.  It  is  not  deemed 
necessary  to  refer  to  the  other  cases  cited 
by  ttae  plaintiff  in  error.  In  onr  view,  the 
only  question  in  the  case  is,  who  was  the 
legal  owner  of  tbe  note?  It  is  claimed 
that  this  Issue  was  not  submitted  under 
proper  instrnctlons.  The  court  charged 
the  Jury  as  follows:  "(1)  If  you  find  said 
plaintiB  is.  or,  in  other  words,  was,  owner 
of  the  note  in  question  at  the  time  ttae 
money  was  collected,  then  you  will  And 
for  the  plaintiff,  bearing  In  mind  that  it 
devolves  upon  this  plaintiff  by  a  fair  pre- 
ponderance of  tbe  evidence  to  make  out 
Ills  case.  (2)  If  you  find  the  note  In  ques- 
tion was  tbe  property  of  A.  C.  Rowland, 
you  will  find  for  the  defendant."  Tbe 
court,  at  the  request  of  the  plaintiff,  gave 
this  instruction :  "If  you  find  from  the  ev- 
idence that  A.  C.  Rowland  wrote  to  the 
defendant  instructing  it  to  transmit  to 
the  plaintiff  theproceedsof  said  note  when 
collected,  and  further  find  that  A.  C.  Row- 
land bad  previously  sold  said  note  to 
plaintiff,  the  court  instructs  you  that  it 
was  sufficient  delivery  of  said  note,  and 
no  other  delivery  or  indorsement  was  nec- 
essary to  completely  pass  the  title  thereto, 
and  you  must  find  for  the  plaintiff. "  Tbe 
instructions  given  by  the  court  on  Its  own 
motion  were  pertinent  and  proper.  That 
given  at  the  request  of  tbe  plaintiff  was 
clearly  erroneous.  It  wan  not  based  upon 
tbe  testimony.  There  was  no  testimony 
before  the  jury  that  A.  C.  Rowland  wrote 
to  the  bank  to  remit  the  proceeds  of  tbe 
note  when  collected  to  the  plaintiB.  The 
instruction  had  a  tendency  to  mislead. 
For  this  error  the  Judgment  is  reve«*ed, 
and  thecause  remanded.  Tbeother  Judges 
concur. 
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Asaopp  T.  Van  Bbdmt  et  ml. 

ISitpnme  Court  efMUMgan.    Fab.  S7,  un.) 

RxLKiSB  OF  SuBarr. 

In  an  action  against  a  surety  on  a  note. 

wbera  it  appears  that  the  note  was  giren  in  pari 

paTmeat  for  land,  and  that  the  holder  of  the  note 

sold  the  land,  suojeot  to  the  maker's  rights,  and 

transferred  the  note  to  another,  who  pnrchased 

from  tba  maker  all  his  interest  in  the  land,  the 

surety  will  not  be  liable  on  the  note. 

Error  to  circalt  coart,  Berrien  county; 
T.  O'Haua.  Jadice. 

C.  B.  Potter,  tor  appellant.  Lawrence 
C.  Fyfy  and  John  A.  w&lson,  for  appellee. 

Cbamvlin,  C.  J.  Plaintiff  brongbt  salt 
upon  a  prumieaory  note  eigned  by  deteud- 
ants,  and  tbe  circalt  lodge  directed  a  ver- 
dict for  the  defendants.  Briefly  stated, 
tbe  facts  are  that  on  September  9, 1888, 
one  Green  sold  a  parcel  of  land  to  Van 
brant,  by  land  contract,  tor  f  1,360.  Tbe 
contract  provided  that  9200  should  be 
paid  November  \,  1889,  the  balance  at 
different  specified  periods  in  the  future. 
Van  Brunt,  having  no  money  with  which  to 
make  a  payment  down,  gave  Qreen  a  note, 
signed  by  blmself  and  La  Munion,  due  on 
or  before  November  1,1889,  and  was  dated 
September  9,  1888,  which  was  tbe  date 
also  of  tbe  land  contract.  The  note  was 
In  form  jointand  several:  butlt  is  claimed 
by  La  Munion  that  be  slfnied  it  purely  as 
an  accommodation  for  Van  Brunt,  and 
Mr.  Green  knew  socb  to  be  tbe  tact.  This 
is  admitted  by  Green.  It  appeared  trom 
tbe  testimony  of  defendant  that  Green 
had  offered  to  pay  La  Mnnlon  960  if  he 
woold  bring  him  a  purchaser  of  the  land, 
and  that  be  brought  Van  Brnnt.  But  the 
sale  could  not  be  consummated  without 
a  payment  down  of  9200,  and  to  accom- 
plish tbe  sale  and  so  entitle  him  to  the 
950  be  slRned  the  note  with  La  Munion 
for 9200,  which  Green  received  un  the  down 
payment  payable  November  1, 1889.  The 
plaintiff,  on  tbe  contrary,  claims,  and  be 
introdaced  testimony  tending  to  show, 
that  tbe  payment  of  this  960  was  received 
by  La  Munion  as  a  consideration  or  in- 
ducement to  sign  the  note.  Green  testifies 
that  he  received  the  note  as  and  for  tbe 
payment  to  be  made  down  by  Van  Brunt, 
wbu  went  into  possession  of  the  land, 
wblcb  was  Improved,  used  it,  and  made 
some  Improvements  thereon.  Tbe  n6te 
has  not  been  paid.  In  March,  1888,  one 
Jobnson  purchased  from  Green  tbe  note 
and  land  covered  by  the  contraet,  subject 
to  tbe  rights  of  Van  Brunt  thereunder; 
and  Green  gave  Johnson  a  deed  of  the 
land,  and  delivered  the  note  to  bim,  and 
at  tbe  same  time,  as  he  testifies,  he  in- 
formed Jobnson  that  La  Munion  was 
merely  a  surety  on  tbe  note.  It  appears 
that  Jobnson  made  the  purchase  with  a 
view  to  sell  to  one  Terry,  and  that  Terry 
woold  not  buy  unless  he  could  have  the 
land  free  and  clear  of  Van  Brant's  claim ; 
and  that  tbe  next  day  after  buying  ot 
Green,  Jobnson  and  Terry  went  to  Van 
Brunt's,  and  Jobnson  purchased  bis  inter- 
est in  tbe  land  and  an  agreement  to  de- 
liver possession  by  April  10th  tor  the  sum 
of  946,  wblcb  was  paid  by  Jobnson.  and 
Van  Brunt  surrendered  his  contract  to 
blm.    This  was  on  the  14tb  of  March,  1889. 


Tbe  next  day  be  sold  and  conveyed  the 
premises  to  Terry.  Van  Brunt  sarreo- 
dered  possession  to  him  at  or  prior  to  tbe 
time  agreed  upon.  When  Green  sold  the 
land  to  Johnson  he'  required  him  to  pay 
the  full  price  for  the  land,  and  take  the 
note,  to  collect.  Johnson  took  the  note, 
and  paid  Green  the  full  price  for  tbe  land. 
La  Munion  was  not  consulted.  Jobnson 
kept  the  note,  which  was  not  due  at  the 
time  of  his  purchase,  and,  after  it  was 
due,  sold  it  to  the  plaintiff  for  a  valuable 
consideration,  who  brought  suit  against 
the  makers.  Van  Brunt  did  not  defend. 
Tt  should  further  t>e  stated  that  the  con- 
tract was  drawn  requiring  the  payment 
of  the  whole  purchase  price,  vis.,  91>850; 
and  that  tbe  first  payment  to  be  made 
was  9200,  on  or  before  November  1, 1889, 
which  is  tbe  same  time  of  payment  stated 
in  the  note;  and  that  no  Indorsement  of 
any  payment  was  made  upon  tbe  con> 
tract. 

Tbe  plaintiff's  counsel.  In  effect,  request- 
ed tbe  court  to  charge  tbe  Jury  that  upon 
the  undlspoted  testimony  in  tbe  case  the 
plaintiff  was  entitled  to  a  verdict.  Tbe 
cQurt  refused,  and  directed  a  verdict  for 
defendant  La  Munion.  Counsel  tor  plain- 
tiff bases  bis  request  upon  the  testimony 
of  defendant,  and  claims  that  La  Munion 
is  not  an  accommodation  maker  for  the 
reason  thathe  received  a  consideration  fur 
signing  the  note;  that  he  was  to  receive 
950  from  Green  If  be  brought  him  a  pur- 
chaser; that  Green  required  a  payment 
down  of  9200,  and  would  not  sell  on  other 
terms;  that  to  effect  the  purchase,  and  so 
entitle  himself  to  the  960,  be  volunteered 
to  sign  the  note,  whicb  Groen  says  he  re- 
ceived as  a  down  payment.  The  testi- 
mony bearing  upon  the  question  whether 
La  Munion  signed  tbe  note  as  surety  and 
for  the  accommodation,  of  Van  Brunt, 
when  duly  considered,  leaves  no  room  for 
doubt  that  the  Intention  of  the  parties 
was  that  he  should  stand  in  tbe  relation 
ot  surety,  and  the  note  was  merely  a  se- 
curity tor  tbe  first  payment  provided  tor 
in  tbe  contract.  Tbe  contract  represented 
the  whole  purchase  price  of  tbe  land.  No 
Indorsement  or  deduction  was  made  be- 
cause ot  tbe  note.  It  was  tbe  purchase 
price  named  in  the  contract  tor  which 
Green  sold  the  land  to  Johnson,  and  Van 
Brunt  was  obligated  to  pay  the  whole 
price  to  Johnson,  according  to  its  terms. 
Tbe  interest  of  Van  Brunt  in  the  land  was 
merely  a  possessory  right  secured  by  tbe 
contract,  subject  to  the  payment  of  tbe 
entire  purchase  price  and  interest  thereon. 
He  sold  that  right  and  Interest  to  John- 
son for  946,  and  surrendered  his  contract. 
The  entire  interest  then  merged  in  Jobn- 
son, who  conveyed  the  land  by  warranty 
deed  to  Terry.  Johnson  could  not  there- 
after maintain  any  action  against  Van 
Brunt  to  recover  any  portion  of  the  pur- 
chase price  under  that  contract ;  neither 
could  he  against  Van  Brunt  and  his  sure- 
ty, upon  the  note  given  to  secure  the  pay- 
ment ot  a  portion  of  the  purchase  price. 
Plaintiff,  being  a  purchaser  of  tbe  note 
after  maturity,  stands  In  no  better  posi- 
tion than  bis  vendor,  Johnson.  It  follows 
that  tbe  Judgment  should  be  affirmed. 

Tbe  other  Justices  concurred. 
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Malichibki  t.  Stbllwaoen. 

(Supreme  Cowrt  of  jaoMgan.   Fab.  97, 1891.) 

Ibotsb— Goods  BcnsD  bt  Shbsiff  —  Nsoxssitt 

OV  DULLND. 

In  trover  by  a  morl^^agee  Bsalnat  a  sheriff 
who  seized  the  goods  under  attoohment  against 
another,  where  it  appears  from  the  record  that 
the  sheriff  seized  in  opposition  to  the  i^ortgaga, 
(daiming  that  it  was  fraadnlent;  a  demand  upon 
bim  for  the  return  of  the  goods  before  suit  Is  not 
necessary. 

Error  to  drcait  court,  Wayne  coanty ; 
Henry  N.  Bsevoobt,  Judge. 

W.  F.  A  tklDBon,  (or  appellant.  Edwio  F. 
Conely  and  Or/a  J3.  Tajrlor,  tor  appellee. 

M0R8B,  J.  Tbe  plaintiir  held  a  chattel 
mortgage  of  f400  npon  certain  goods  and 
chattels  belonging  to  Frank  Rlcharde.  The 
defendant,  as  sherlB,  levied  npon  such 
goods  and  chattels  as  tbe  property  of 
Frank  Richards  in  an  attachment  suit  of 
John  Hurley  and  Timothy  Hurley  against 
Frank  Richards,  and  seized  and  took  them 
into  bis  possession  on  the  26tb  day  of  No- 
▼ember.lSSe.  Tbeplaintifl  brought  trover, 
and  recovered  Judgment  for  tbe  value  of 
ber  mortgage  Hen,  to-wit,  $482.60.  The 
principal  and  only  point  made  against  the 
validity  of  this  Judgment  in  this  court  is 
that  there  was  no  demand  before  the 
bringing  of  suit,  and  that  tbe  sberiS  at  tbe 
time  tbe  suit  was  brought  had  not  con- 
verted the  goods,  as  be  had  the  right,  un- 
der tbe  decisions  of  this  court,  to  a  posses- 
sion of  the  goods  under  bi«  levy  until  de- 
mand was  made  by  the  mortgagee.  The 
plaintiff  claims  that  no  such  defense  was 
made  in  the  court  below,  and  that  the 
sherifl  levied  upon  the  goods  in  antag- 
onism to  tbe  mortgage,  and  claiming  that 
it  was  fraudulent  and  void.  It  is  not  our 
province  to  presume  error,  and.  If  this 
question  was  not  raised  in  the  court  be- 
low, tbe  defendant  cannot  be  heard  to  in- 
terpose it  here.  The  only  evidence  as  to 
the  value  of  the  property  when  taken  was 
tbe  appraisal  of  the  same  in  the  attach- 
ment suit,  to-wlt,  the  sum  of  f476.50,  on 
tbe  26tb  day  of  November,  1886,  such  ap- 
praisal being  introduced  by  plaintiff  to 
show  value.  The  Judgment  in  thlE.  cause 
was  entered  October  1, 1890,  for  $482,601 
It  thus  appears  that  the  property  at  the 
time  ot  its  seizure  was  of  but  little  more 
value  than  the  mortgage  debt  to  plain- 
tift.  The  sheriff's  return  also  shows  that 
he  levied  npon  the  property  without  any 
statement  that  he  did  so  subject  to  the 
mortgage  Hen  ot  plaintiff.  It  does  not  ap- 
pear by  any  word  or  phrase  in  the  whole 
record  that  the  question  ot  demand  was 
raised  at  all  upon  the  trial.  The  court,  it 
is  true,  was  requested  to  charge  (1)  that 
the  plaintiff  must  show  that  the  defendant 
took  tbe  property  unlawfully,  and  con- 
verted it  to  bis  own  use,  or  that  he  took 
It  lawfully,  and  converted  it  to  his  own 
ase  afterwards;  (2)  also  tbat  the  sheriff, 
under  tbe  writ  of  attachment,  had  tbe 
right  to  take  possession  ot  the  goods ;  (8) 
there  is  no  testimony  tending  to  show 
tbat  he  has  unlawtull.y  con  verted  the  prop- 
erty ;  and  that,  under  these  requests,  the 
question  ol  demand  before  suit  might  have 
been  raised.  It  is  also  true  that  neither  of 
these  requests  necessarily  raised  this  ques- 


tion. The  fifth  request  of  defendant  was 
as  follows :  "  It  the  mortgage  was  given 
by  Richards  with  the  Intent  to  defraud  his 
other  creditors,  or  delay  them  in  the  col- 
lection o(  tiielr  claims,  tbe  mortgage  is 
void  as  to  those  creditors. "  The  court,  in 
his  charge,  dealt  entirely  with  this  ques- 
tion ot  fraud,  and  summed  the  matter  up 
by  saying  to  the  Jury  that  it  they  believed 
this  debt  was  honestly  due  to  plain  titi, 
that  she  bad  loaned  her  money,  and  there 
was  no  fraud  about  It,  then  tbe  verdict 
must  be  for  $482.60;  but  it  they  thought 
tbat  she  never  loaned  tbe  money,  that  she, 
as  a  sister-in-law,  took  the  mortgage  to 
benefit  or  protect  Richards,  then  their  ver- 
dict must  be  (or  the  defendant.  Under  the 
circumstances  of  this  record,  it  appears 
very  plainly  to  us  that  tbe  levy  of  the 
sheriff  was  in  opposition  to  this  mort- 
gage, and  tbat  the  sole  question  in  con- 
troversy and  submitted  to  the  jury  was 
that  ot  the  validity  of  the  mortgage.  It 
may  be  that  tbe  question  o(  demand  was 
raised,  but  there  is  no  evidence  o(  it  In  the 
record.  It  is  singular,  i(  it  was  raised, 
tbat  tbe  court  should  have  entirely  ig- 
nored it.  We  do  not  (eel  called  upon  to 
presume  that  it  was,  because,  under  the 
defendant's  requests  it  migbt  have  been, 
when  the  question  at  best  could  not  go  to 
the  merits  o(  tbe  controversy.  Tbe  value 
o(  tbe  goods  is  but  little,  t(  anything,  above 
tbe  mortgage  lien ;  and  the  want  o(  de- 
mand could  not  extinguish  such  lien.  And 
K  it  could  be  show  n  as  a  tact,  which  ap- 
pears probable  (rom  this  record,  tbat  the 
sherl{(  actually  levied  In  defiance  of  plaln- 
titCs  mortgage,  claiming  that  it  was 
fraudulent,  no  demand  was  necessary,  as 
a  party  can  never  be  defeated  (or  not 
making  aderaandwhen  it  is  clearly  shown 
tbat  such  demand  would  have  been  use- 
less. Tbe  Judgment  is  affirmed,  with 
costs.    The  otJier  Justices  concurred. 


Hbbtbb  et  ah  v.  Judoe  of  Recorder's 

CooRT  of  Detroit. 
(SMprem«  Court  of  meMigan.    Feb.  U,  1801.) 
COMPBTSiroT  or  Jubobs — Condkii5i.tio:!C  Pro- 

0SBDIKO8. 

In  a  proceeding  under  Const.  Mich.  art. 
15,  I  IB,  which  provldea  that,  when  it  is  songht 
to  condemn  lands  in  cities  and  villages  for  pnb- 
lia  purposes,  the  jury  shall  determine  the  ne- 
cessity for  the  condemnation  as  well  as  the 
amount  of  compensation,  tbe  ]uit  disaneed. 
Afterwards  a  new  proceeding  was  had,  and,  un- 
known to  the  defeated  i>arty,  one  of  tbe  same 
Jurors  was  impaneled,  swearing  that  he  had  not 
formed  or  txpteaaeA  an  opinion  as  to  the  necessi- 
ty for  tne  eondemnation.  field,  that  the  verdict 
shoQld  have  been  set  aside,  and  a  new  trial  had, 
and  mandamuf  will  issue  to  oompel  the  oirouii 
Judge  thereto. 

Oo  Application  (or  mandamva. 
E.  T.Wood, tor tei&ton.  JobaJ.Speed, 
tor  respondent. 

Per  Curiam.  Tbe  petition  shows  that 
several  proceedings  have  been  instituted 
on  bebalt  o(  the  commissioners  o(  parks 
and  boulevards  to  condemn  lands  tor 
opening  and  widening  rights  ot  way.  In 
the  condemnation  ot  lands  in  cities  and 
villages  for  the  use  and  benefit  ot  the  pub- 
lic tbe  necessity  for  asing  such  property. 
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and  tbe  lost  compensation  to  be  made 
therefor,  most  be  ascertained  by  a  Jury  of 
freeholders.  Ck>nat.  art.  15,§15;  Id.  art.  18, 
§2. 

The  sole  qaestion  presented  by  tbe  peti- 
tion In  this  case  is  whether  a  Juror  who 
has  been  summoned  and  acted  upon  the 
Jury  In  a  proceeding  to  condemn  a  parcel 
of  land,  but  In  which  the  Jury  disagreed  and 
weredlscharged,  is  competent  andqaallfled 
to  sit  and  act  opon  a  subsequent  panel  in 
proceedings  to  condemn  the  same  parcel 
for  tbesame  purposes  mentioned  in  thelor- 
mer  petition.  We  think  it  clear  that  he  is 
disqualified,  and  might  have  been  chal- 
lenged forcduse;  and  when  the  Juror,  be- 
fore being  sworn,  was  examined  as  to  bis 
qualifications,  and  denied  having  formed 
or  expressed  an  opinion  as  to  the  necessity 
of  taking  the  land  for  public  use,  and  the 
party  was  not  aware  that  he  had  sat 
upon  a  former  panel,  and  had  tbe  ques- 
tion submitted  as  a  member  thereof,  and 
tbe  party  did  not  discover  the  fact  until 
after  the  second  proceedings  had  closed,  the 
party  is  entitled  to  hare  the  verdict  set 
aside  and  a  new  trial  before  a  disinterest- 
ed and  impartial  Jury.  The  m&nd&mua 
must  issue,  as  prayed  for  In  tbe  petition. 


MONTGOMEKT  T.  A1.LKN. 

(Supreme  Court  of  Michigan.    Feb.  87,  1891.) 

BVIDBHCB— AdMISSIOXS — OfFBBS    OF  COMPBOMISK. 

In  an  action  for  damages  for  inluries  sus- 
tained through  the  neKliKence  of  defendant,  evi- 
dence that  defendant  made  an  offer  of  compro- 
mise Is  Incompetent,  and  it  Is  error  to  instruct 
the  Jury  that  they  may  consider  it. 

Error  to  circuit  court,  Wayne  county ; 
Gboboe  Gartner,  Judge.  - 

BreBtULB  &  DoBBally,  for  appellant.  W. 
W.  CbapiB.  for  appellee. 

Grant,  J.  This  la  an  action  to  recover 
for  damages  for  the  alleged  negligence  of 
the  defendant  in  driving  his  carriage  Into 
and  against  the  carriug^e  in  which  plain- 
tiff and  her  husband  were  riding.  Plain- 
tlB,  upon  cross-examination,  testifled  that 
one  Dr.  Dakin  attended  her  and  prescribed 
for  her.  On  redirect  examination  she  tes- 
tifled, without  objection,  that  Dr.  Dakin 
told  her  he  was  sent  by  Mrs.  Allen,  the 
wife  of  defendant,  to  settle  with  her;  and 
that  he  made  an  olfer  of  compromise.  Dr. 
Dakin  was  called  as  a  witness  for  defend- 
ant, and  testifled  that  he  told  plaintiff 
that  he  had  advised  Mrs.  Allen  to  settle 
the  matter  up.  Counsel  for  defendant 
then  moved  to  strike  out  ail  the  evidence 
in  regard  to  this  compromise.  The  circuit 
court  denied  the  motion.  In  Its  charge  to 
the  Jury  tbe  court  said :  "There  wassome 
testimony  in  r^ard  to  an  offer  of  com- 
promise. As  far  as  that  question  is  con- 
cerned, as  to  Dr.  Dakin  being  authorised  by 
tbe  defendant  to  make  an  offer,  that  can- 
not form  the  basis  of  an  action.  Of  course, 
yuo  have  a  right  to  consider  that  with 
all  the  other  testimony  in  tbe  case." 
This  evidence  was  wholly  Incompetent. 
Offers  of  compromise  cannot  becunsidered 
as  an  admission  of  liability.  Tlie  court 
should  have  excluded  tbis  testimony  from 
tbe  consideration  of  the  Jury.    For  thia 


error  Judgment  must  be  reversed,  and  a 
new  trial  ordered,  with  the  costs  of  this 
court.    The  other  Justices  concurred. 


V11.1.AOK  OF  Grobsb  Point  v.  Watnb 

County  Treasurer. 

(Supreme  Court  p^  MiaMgcm.    Teb.  87, 1891.) 

l3(T0ZI0ATINe  LiqCOBS— APPUOATION    or  LlCBNSB 

Tibs. 
Where  money  due  a  township  for  license 
to  sell  intoxicating  liquors  therein  was,  by  mis- 
take of  the  uounty  treasurer,  paid  to  a  village  in 
the  township,  the  amount  thus  paid  may  be  de- 
ducted by  him  from  moneys  due  the  village  for 
liquor  license  subsequently  aocruing  to  it. 

Petition  for  maBdnmuB. 
Horace  H.  Raekbam,  for  relator. 

Champlin,  C.  J.  By  Act  No.  445,  Local 
Acts  nt  18S9,  which  took  effect  June  21, 
1889,  the  corporate  limits  of  the  village  of 
GroBse  Point  were  extended  so  as  to  In- 
clude territory  formerly  embraced  within 
the  township  of  Orosse  Point.  On  July  26, 
1889,  one  John  Netf  filed  with  the  county 
treasurer  aatatement  under  oath  that  his 
residence  was  Grosse  Point;  that  he  in- 
tended to  engage  in  tbe  business  of  selling 
or  ottering  for  sale  at  retail  malt,  brewed, 
or  fermented  liquors  from  July  1, 1889,  to 
April  80, 1890;  and  that  the  place  In  which 
he  proposed  to  carry  on  such  business  was 
Orosse  Point,  in  the  county  of  Waybe  and 
state  of  Michigan.  Tbe  statute  provides 
that  it'  any  person  engages  in  such  busi- 
ness after  tbe  1st  day  of  May  he  shall,  before 
commencing  such  business,  make  and  file 
the  likeafiidavit,andpayln  advance  a  pro 
rata  portion  of  tbeyearly  tax  (in  this  case 
the  yearly  tax  being  fSOO)  for  the  remain- 
der of  the  year  ending  April  80th  next  en- 
suing; and  the  time  for  which  the  tax 
shall  be  required  shall  be  computed  from 
the  1st  day  of  that  month  in  which  the 
business  shall  commence,  but  no  tax  shall 
be  for  a  less  time  than  a  half  year.  The 
tax  paid  into  the  county  treasury  by  Neft 
was  f  250,  being  for  10  months  from  July  1, 
1889.  A  short  time  after  this  money  was 
paid  to  the  county  treasurer,  the  town- 
ship treasurer  of  the  townsbip  of  Grosse 
Point  demanded  of  the  treasurer  tbe  por- 
tion thereof  due  to  the  township  of  Grosse 
Point  under  statute,  which  was  one-halt, 
less  1  per  cent,  thereof ;  and  tbe  county 
treasurer  paid  the  same  over,  and  took  a 
voucher  therefor.  Later,  and  in  Decem- 
ber, the  authorities  of  the  village  of  (iruBse 
Point  called  upon  the  treasurer  of  tbe 
county,  and  demanded  une-half  of  said 
tax,  less  1  per  cent.,  as  doe  to  such  village, 
clalmingthat  under  the  statute  tbe  village 
was  entitled  to  tax,  as  NeB's  place  of  busi- 
ness was  within  its  corporate  limits.  The 
county  treasurer  thereupon  paid  to  said 
.village  its  portion  of  such  tax.  After- 
wards tbe  county  treasurer  claims  to  have 
ascertained,  and  asserts  tbe  fact  to  i>e, 
that  Neft  had  engaged  In  the  business  in 
the  corporate  limits  of  the  township  be- 
fore tbe  limits  were  extended  so  as  to  in- 
clude bis  place  of  business  In  the  territory 
of  the  village,  and  that  therefore  tbe  tax 
was  not  due  to  tbe  village,  but  to  the 
town,  under  tbe  ruling  In  thecaseotSprlng- 
wellaTp.  V.  County  Treasurer,  68  Mich.  240, 
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25  N.  W.  Rep.  329.  And  when  Neff  appUed 
again  to  the  county  treasarer,  and  paid 
hlB  tax  of  9S00  to  contlnaebualneBB  anoth- 
er year,  the  county  treasurer  claimed  the 
right  to  retaL'A  the  f  128.75  paid,  as  he 
claimed,  by  mistake,  in  the  year  18S9.  to 
the  village,  and  tendered  it  f  24.75  as  its 
portion  of  the  tax  properly  payable  to  it. 
The  village  demanded  one-bait  of  said 
f  300,  less  1  per  cent.,  and,  on  tbe  refusal  of 
the  treasurer  to  pay,  except  the  balance 
above  stated,  tbe  village  applies  to  ua  for 
a  manilamaa. 

It  Is  singular  how  snch  a  mistake,  re- 
sulting in  paying  to  both  the  township  of 
Grosse  Point  and  the  village  of  Grorae 
Point  a  portion  of  the  tax  paid  by  Neff, 
could  have  occnrred.  While  the  law  re- 
quires the  statement  under  oath  tocontaln 
the  residence  of  the  person  applying,  and 
the  ward,  village,  or  township  in  which 
be  is  engaged  in  or  Intends  to  engage  In 
such  business,  and  the  statement  onltsface 
would  lead  one  to  believe  that  the  business 
was  to  be  carried  on  in  the  township  of 
Grosse  Point,  yet,  under  the  eighth  sec- 
tion relative  to  the  bond  which  must  be 
given,  the  contents  would  necessarily  In- 
form the  county  treasurer  not  only  wheth- 
er it  was  in  the  township,  in  which  case 
tbe  bond  would  be  approved  by  tbe  town- 
ship board,  or,  if  in  the  village,  by  the 
board  of  trustees  or  council,  but  of  the 
exact  place  where  the  business  is  to  be  cur- 
ried on,  as  this  fact  must  be  stated  in  the 
bond.  The  petition  for  mandamua  doen 
not  disclose  anything  with  reference  to 
anything  out  of  which  the  tax  of  1889  orig- 
inated. The  answer  sets  up  those  facts 
as  a  reason  why  we  should  not  grant  the 
writ,  but  leave  the  village  to  its  remedy  at 
law.  It  is  silent,  however,  as  to  the  in- 
formation contained  in  the  bond,  and  al- 
leges the  fact  that  Neff  was  engaged  in 
the  business  requiring  tbe  payment  of  a 
liquor  tax  in  the  township  of  Grosse  Point 
prior  to  the  time  when  Act  No.  446 
took  effect;  thns  bringing  tbe  case  within 
that  of  (jpringwells  Tp.  v.  County  Treas- 
urer. As  no  issue  was  framed  upon  this 
allegation,  it  must  be  taken  as  true,  and, 
if  true,  the  tax  belonged  to  the  township, 
and  the  money  paid  to  the  village  under 
a  mistake  of  facts  could  be  retained  as  an 
offset  to  any  money  due  from  the  county 
treasurer  to  the  village.  It  follows  that 
tbe  mandamas  must  be  denied,  but  with- 
out prejudice  to  any  other  action  or  pro- 
ceeding by  tbe  village.  No  costs  will  be  al- 
lowed to  either  party.  The  other  Justices 
concurred. 


FOLBY  V.  BlVERSIDE  StORAQB  &  CART- 
AGE Co. 
(Supreme  Court  of  MieMgcm.   Feb.  S7, 1801.) 
Fleadixq — Ambndmest— OONTRlBtrrOBT  ITboli- 

OBKCS. 

1.  A  declaration  which  allegfes  that  plaintiff 
was  injured  by  being  struck  and  cast  on  the 
ground  by  defendant's  truck,  resulting  in  a  fraot- 
ure  of  his  leg,  may  be  amended  at  the  trial,  after 
tlie  close  of  the  evidence,  so  as  to  allege  that  the 
wheel  of  the  truck  ran  over  his  leg,  causing  the 
fracture,  as  such  an  averment  does  not  operate  as 
a  surprise  on  defendant 

3.  Plaintiff,  who  was  engaged  in  onloading 
freight  from  his  track  in  a  private  way  belonging 


to  a  railroad  company,  and  who  was  ooeupying 
such  a  position  as  to  give  paiwing  vehicles  • 
drive-way  18  feet  In  wldtli,  was  not  bound  to  as- 
sume that  defendant's  truck  would  run  over  him; 
and  his  failure  to  discontinue  the  removal  of  his 
freight,  and  to  take  precaution  against  being 
struck  on  hearing  the  approach  of  defendant's 
track,  Is  not  such  contributxny  negligence  aawill 
warrant  tbe  court  in  directing  a  verdict  in  de- 
fendant's favor,  but  the  question  shonld  be  left 
for  the  determination  of  the  Jury. 

Error  to  circuit  court,  Wayne  county ; 
George  8.  Hosmbr,  Judge. 

Trespass  on  the  case  by  Daniel  Foley 
against  the  Riverside  Storage  &  Cartage 
Company  for  injuries  sustained  by  being 
run  over  by  one  of  defendant's  trucks. 
Tnere  was  a  verdict  and  Jodgment  for 
-plaintiff,  and  defendant  brings  error. 

Bowen,  Douglas  <&  Wbitlag,  for  appel- 
lant.   Brean&D  &  Donnelljr,  for  appellee. 

McGratb,  J.  This  was  an  action  on 
tbe  case  for  Dftgligence.  Plaintiff  had 
charge  of  a  truck,  and  defendant's  truck 
was  in  charge  of  a  servant,  one  Crosier. 
The  Wabash  Railroad  freight-bouse  at  De- 
troit extends  along  tbe  river  front,  abont 
40  feet  distant  from  the  edge  of  the  wharf, 
and  this  40  feet  is  a  covered  way,  and  la 
used  for  tbe  temporary  storage  of  freight 
as  well.  On  the  day  in  question  plaintiff 
drove  in  upon  this  way  from  the  east, 
passing  defendant's  truck,  which  was  dis- 
charging freight  at  one  of  the  freight-house 
doors,  and  stopped  about  160  feet  west  of 
defendant's  truck.  Plaintiff's  claim  Is  that 
at  this  point  he  unloaded  a  slnsle  box  of 
freight,  which  be  placed  in  tbe  warehouse, 
and  then  returned  to  the  south  side  of  his 
truck,  and,  while  engaged  in  removing  a 
half-barrel  of  sugar  from  the  rear  and 
southerly  side  of  his  truck  to  the  front 
thereof,  be  was  etruck  by  defendant's 
truck,  which  was  being  driven  past  where 
he  then  stood,  and  knocked  down,  one  of 
the  rear  wheels  of  defendant's  truck  pass- 
ing over  one  of  his  legs,  seriously  injuring 
it.  At  the  time  of  the  injury  tbe  north 
aide  of  plaintiff's  truck  was  abont  7  feet 
from  the  wall  of  the  trelght-honse,  and 
the  south  side  of  his  truck  was  about  38 
feet  distant  from  the  edge  of  tbe  wharf. 
Plaintiff  testified  that  he  had  no  kvowl- 
edg^e  of  the  approach  of  defendant's  truck, 
and  did  not  see  or  bear  it  coming.  The 
defendant  insisted  that  it  was  customary 
to  nnload  from  the  freight-bouse  aide  of 
the  truck ;  that  plaintilT  w  as  negligent,  in 
that  at  the  time  of  the  accident  be  was  in 
fact  unloading  the  box  of  freight,  which 
weighed  about  150  oonnd8,on  the  souther- 
ly side  of  bis  truck,  and,  as  defendant's 
truck  was  being  driven  by,  plaintiff  stepped 
back  before  the  bind  wheel  of  defendant's 
truck,  and  was  struck  and  turned  round, 
and  fell  to  the  ground,  and  the  box  which  be 
was  handling  fell  upon  his  leg.  Inflicting 
tbe  injury.  Testimony  was  introduced 
tending  to  show  that  defendant's  truck 
was  at  the  time  of  tbe  collision  three 
or  four  feet  from  plaintiff's  truck;  that 
the  approach  of  the  truck  was  accom- 
panied with  considerable  noise,  and  that 
plaintiff  must  have  seen  and  heard  its 
approach;  and  it  was  urged  that  he 
was  guilty  of  negligence  in  not  avoiding 
the  collision.    After  the  eloae  of  all  the 
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proofs  defendant  asked  the  coart  to  direct 
a  verdict  for  the  defendant  on  tbe  ground 
tbat  tbu  alieKattons  In  tbe  declaration 
wereinBofflcient;  that  there  was  no  allega- 
tion in  the  declaration  tbat  plaintiff  had 
been  mn  over  by  defendant's  truck.  The 
declaration  alleges  tbat  "the  said  horses 
and  truck  of  the  said  defendant  then  and 
there  ran  and  struck  with  great  force  and 
violence  the  said  plaintiff,  and  thereby  tbe 
said  plaintiff  was  then  and  there  cast  and 
thrown  with  gfT-eat  force  and  violence  to 
and  upon  thegconnd;  and  by  means  otthe 
said  several  premises  aforesaid  the  said 
plaintiff  was  then  and  there  greatly 
bruised,  hurt,  and  wounded,  and  nls  leg 
and  foot  were  fractured  and  broken, 
Therenpon,  at  plaintiff's  request,  thecourt 
permitted  plaintiff  to  amend,  by  inserting 
alter  the  words''to  and  upon  the  ground" 
the  following, "and  the  wheel  of  said  truck 
ran  over  his  leg. "  The  defendant  except- 
ed, and  tbe  first  error  assigned  is  tbe  al- 
lowanceof  theameodment.  This  was  not 
error.  No  claim  of  surprise  was  made, 
and  not  only  had  the  court  full  power  to 
permit  tbe  amendment  under  tbe  statute 
of  amendments,  but  It  was  his  dnty  so  to 
do.  Other  assignments  of  error  relate  to 
the  refusal  of  tbe  court  to  give  certain  of 
defendant's  requests,  which  were  pred- 
icated upon  isolated  portions  of  tbe  testi- 
mony in  support  of  defendant's  theory  of 
tbe  case.  "To Illustrate:  Error  is  assigned 
becaase  of  the  refusal  of  tbe  court  to  give 
the  following:  "The  testimony  is  undis- 
puted tbat  a  truck,  with  horses  moving, 
as  defendant's  truck  did,  made  a  noise 
whicb  could  be  beard  for  a  distance  of  from 
100  to  200  feet.  If,  therefore,  tbe  jury  be- 
lieve that  a  man  standing  in  the  same 
position  as  plaintiff  stood,  with  fair  hear- 
ing, could  have  heard  a  team  approaching, 
then  plaintiff  was  guilty  of  contributory 
negUgience  in  starting  or  continuing  to  re- 
move freight  from  bis  truck,  or  to  remove 
fright  on  his  truck  on  the  river  side  of 
said  truck,  and  cannot  recover. "  It  does 
not  follow  that  if  plaintiff  had  heard  the 
approach  of  the  truck  he  was  bound  to 
assume  tbat  Crosier,  with  18  feet  of  a 
drive- way,  would  drive  over  plaintiff. 
Again,  this  request  assumes  tbat  plaintiff 
was  removing  the  box  from  the  south  side 
of  his  truck,  while  plaintiff  bisisted  that 
he  was  not.  This  request  was  properly 
refused,  as  were  others  similar  in  char- 
acter. The  other  requests  presented  by 
defendant,  upon  tbe  refusal  to  give  which 
error  is  assigned,  ask  the  court  to  direct 
tbe  Jury  that  unloading  goods  from  the 
river  side  of  the  truck  was  negligence; 
that  It  was  plaintiff's  duty  to  lookout  for 
passing  teams,  and,  failing  so  to  do,  he 
was  negligent;  and  that,  if  defendant's 
truck  was  driven  at  a  distance  ol  three  or 
four  feet  from  plaintiff's  truck,  defendant's 
servant  was  not  guilty  of  negligence. 
These  requests  were  properly  refused.  Tbe 
court  Instructed  the  Jury  tbat  "  one  who 
has  been  daronifled,  eveu  by  negligence  of 
another,  cannot  recover  unless  he  himself 
is  free  from  fault,  unless  he  himself  is  not 
guilty  of  contributory  negligence;  that 
Is  to  say,  unless  he  himself  is  free  from  any 
act  of  carelessness  on  his  part  without 
which  the  accident  would  not  have  bap- 


pMied."  Again,  the  conrt  says;  "Yon 
must  find  that  the  plaintiff  himself  was 
free  from  any  act  of  carelessness  whicb 
contributed  to  tbe  accident. "  Again,  he 
says :  "  Any  Injury  to  the  plaintiff,  even 
though  the  act  of  Crosier  in  driving  might 
hare  been  the  efficient  cause  of  tbe  Injury, 
will  not  entitle  the  plaintiff  to  recover,  if 
by  using  ordinary  ciure  be  might  have  es- 
caped being  injured;  and  the  burden  of 
proof  Is  upon  tbe  plain  tiff  not  only  to  show 
negligence  on  tbe  part  of  tbe  defendant's 
servant  in  driving  tbe  truck,  but  also 
freedom  from  negligence  on  the  part  of 

glaintilf  himself. "  This  case  is  ruled  by 
totck  V.  Bissell,  (Mich.)  45  N.  W.  Rep.  55. 
and  Laxell  v.  Kapp,  (Mich.)  46  N.  W.  Rep. 
1028.  In  each  of  those  cases  the  plaintiff 
was  at  the  time  of  the  injury  in  a  public 
highway ;  but  here  plaintiti  was  in  a  pri- 
vate way,  where  there  was  not  only  less 
travel,  but  less  rapid  travel,  and  therefore 
a  lower  degree  of  care  or  diligence  on 
plaintiff's  part  would  be  required.  The 
questions  of  negligence  were  very  proper- 
ly left  to  the  jury  under  clear  and  explicit 
instructions  from  tbe  court.  The  judg- 
ment below  Is  affirmed,  with  costs  of  both 
courts.    Tbe  other  justices  concurred. 


BOWSN  V.  MoCaktht. 

(Supreme  Court  of  MicMgan.    Feb.  27,  1891.) 

Bfioitio  FisroBUANCB  —  DiuoKBiax  OS  Fast  or 
CounjjsiAm. 

1.  To  enable  plalntlft  to  maintain  ansotion 
for  the  specific  performance  of  an  offer  to  sell 
land,  contained  in  a  letter  written  to  him  by  de- 
fendant, by  the  terms  of  whloh  plaintiff  was  to 
pay  1436  in  cash,  and  assnme  a  mortgage  on  the 
land  exeonted  by  defendant,  plaintiff  mnst  show 
that  within  a  reasonable  time  he  notified  defend- 
ant of  his  acceptance,  and  that  he  remitted  the 
money;  and  It  Is  not  sufficient  that  he  offered  to 
remit  the  money  after  the  execution  and  delivery 
of  a  deed  for  tbe  land. 

a.  A  Btatement  by  defendant  that  he  failed 
to  ezeonte  the  deed  beoauae  his  wife  refused  to 
join  therein  is  not  a  waiver  of  tfae  cash  payment 
specified  in  the  letter. 

8.  The  faots  that  the  mortgagee,  at  plaintiff's 
request,  executed  a  discharge  of  the  mortgage, 
ana  that  plaintiff  exiicuted  his  own  notes  for  ue 
amount,  do  not  show  such  an  acceptance  of  the 
terms  of  the  letter  as  will  bind  defendant,  where 
tbe  discharge  was  never  recorded,  and  defend- 
ant's notes,  whloh  the  mortgage  was  given  to  sa- 
onre,  were  never  surrendered  to  him. 

i.  The  fact  ttiat  defendant  never  formally 
withdrew  Ills  offer  does  not  validate  a  tender  of 
the  cash  payment  made  after  tiie  expiration  of 
a  reasonaDle  time  from  the  receipt  of  the  letter. 

Appeal  from  circuit  court,  Schoolcraft 
connty.in  chancery;  J.  H.Stekree,  Judge. 

Bill  for  specific  performance  by  Omer  C. 
Bo  wen  against  John  McCarthy.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 

W.  F.  Biggs,  lor  appellant.  F.  O.  Clark, 
for  appellee. 

Grant.  J.  This  is  a  suit  for  tbe  specific 
performance  of  a  land  contract.  Com- 
plainant, at  the  time  of  the  transaction, 
lived  in  Manistique,  Mich.,  the  defendant 
in  Menekaunce,  Wis.  Defendant  was  tbe 
owner  of  tbe  land  in  question,  being  a  vil- 
lage lot  in  Manistique,  situated  next  to 
the  lot  on  which  complainant  resided. 
Plaintiff,    being     desirous   to     purchase, 
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wrote  to  defendant  to  ascertain  if  he 
woald  sell,  and  upon  what  terms.  De- 
fendant sent  the  (olio wing  reply:  "Mene- 
kaunee,  April  4, 1«90.  Dr.  O.  C.  Bowen— 
Dear  Sir:  Your  letter  of  recent  date  at 
hand,  and  contents  noted.  In  reply  will 
say  you  can  have  the  lot  which  I  bought 
of  Mr.  Slggs,  If  you  want  It,  for  Just  even 
^ht  hundred  dollars.  Remit  to  me  the 
amount  I  paid  him  down  on  the  place, 
and  fifty  dollars  besides,  and  step  right 
into  my  place  in  the  agreement  and  terms 
made  with  Biggs.  •  •  •  PieaBe-  let  me 
hear  from  you  as  soon  as  convenient. 
Yours,  truly,  John  McCarthy.  "  Upon  re- 
ceipt of  this  letter,  which  complainant  did 
not  answer  except  through  the  letter  sent 
by  Mr.  Klggs,  and  hereinafter  set  forth, 
complainant  went  to  Mr.  Rlggs,  from 
whom  he  aHcertained  that  McCarthy  had 
bought  the  lot  of  him,  had  paid  $376,  and 
the  balance  due  was  $876,  with  interest. 
Complainant  thereupon  emnloyed  Mr. 
Biggs  to  make  out  a  deed  and  forward  to 
defendant.  Mr.  Biggs  sent  a  deed  with 
the  following  letter:  "Manistique,  Mich., 
April  8,  '90.  John  McCarthy— Dear  Sir: 
Within  I  send  deed  tor  you  to  execute  and 
return  to  me  or  to  the  bank  here,  when 
Dr.  Bowen  will  pay  you  what  you  paid 
me  and  fifty  dollars  extra,  which  Is  in  all 
$426,  and  will  assume  and  pay  the  mort- 
gage now  held  by  me.  If  yuu  take  the  ac- 
knowledgment In  Wisconsin,  you  must 
have  clerk's  certificate.  This  la  written  at 
the  request  of  Dr.  Bowen.  Yours,  &c., 
W.  F.  Rioas.  You  might  return  this  letter 
with  the  deed  to  the  bank,  which  will  ful- 
ly explain  all."  Defendant  did  not  reply 
to  this  letter.  Sometime  afterwards  be 
went  to  Manistique.  Complainant  and 
Mr.  Biggs  testify  that  they  asked  him  why 
he  did  not  execute  the  deed  and  return  It, 
and  that  he  replied  that  bis  wife  would 
not  sign  the  deed,  and  gave  as  the  reason 
that  she  wanted  to  come  to  Manistique. 
On  May  8th  complainant  tendered  defend- 
ant $425,  and  demanded  that  he  fulfill  the 
agreement  contained  in  bis  letter.  De- 
fendant declined  to  accept  the  money  and 
give  the  deed,  and  complainant  thereupon 
filed  this  bill. 

I.  We  think  it  clear  that  complainant  is 
not  entitled  to  the  relief  sought.  The 
terms  of  the  letter  of  defendant  were  plain 
and  unequivocal.  To  have  made  the  con- 
tractcomplalnantshould  within  a  reasona- 
ble time  have  notified  defendant  of  his  ac- 
ceptance, and  should  have  remitted  the 
money.  Defendant  was  under  no  obliga- 
tion to  execute  or  send  the  deed  until  he 
had  received  the  money.  Very  good  rea- 
sons might  exist  tor  defendant's  insisting 
upon  receiving  the  money  at  Menekaunee 
before  executing  and  delivering  the  deed, 
ratber  than  to  bave  it  become  a  debt  due 
from  complainant  after  the  delivery  of 
the  deed,  or  to  bave  it  deposited  in  the 
bank.  Be  that  as  it  may,  complainant 
was  not  entitled  to  bis  deed  until  be  had 
remitted  the  money  or  d^endant  had 
waived  It.  The  letter  of  Mr.  Rlggs  not  be- 
ing In  compliance  with  the  terms  of  de- 
fendant's letter,  he  had  a  right  to  disre- 
gard it.  Nor  was  It  his  duty  to  notify 
complainant.  Whlteford  v.  Hitchcock,  74 
Mlcb.  206, 41 M.  W.  Rep.  888. 


2.  It  Is  wholly  Immaterial  whether  bis 
wife  declined  to  execute  the  dped,  or 
whether  he  gave  that  as  the  reason.  If 
that  were  the  trne  reason,  it  did  not  oper- 
ate as  a  walverof  any  of  the  conditions  of 
defendant's  letter.  It  did  not  prejudice 
complainant.  Complainant  knew  noth- 
ing about  It  until  after  a  reasonable  time 
for  compliance  had  expired.  If  complain- 
ant had  remitted  the  money  she  might 
bave  consented  to  execute  the  deed. 

X.  It  is  insisted  that  complainant  had 
shown  acts  of  acceptance;  but  none  of 
these  acts  are  shown  to  bave  been  known 
to  defendant.  Complainant  bad  made  ar- 
rangements with  Riggs  tor  the  discharge 
of  bis  mortgage,  and  had  executed  to  him 
notes  for  the  amount  which  was  unpaid 
upon  the  purchase  price  from  McCarthy 
to  Rlggs.  Riggs  executed  a  discharge  of 
the'  mortgage  at  complainant's  request. 
This  discharge  was  never  recorded,  de- 
fendant's notes  to  Biggs  were  never  sur- 
rendered by  him  either  to  complainant  or 
defendant,  and  complainant's  notes  to 
Biggs  were  never  paid.  Under  these  cir- 
cumstances the  notes  given  by  defendant 
to  Rlggs  are  not  paid;  and  as  to  Mr. 
Rlggs  the  mortgage  given  to  him  by  de- 
fendant is  not  discharged.  These  acts, 
therefore,  are  of  no  consequence  in  deter- 
mining the  question  here  invloved. 

4.  It  is  next  insisted  that  defendant  did 
not  withdraw  his  offer  before  the  final  and 
full  tender  was  made.  No  legal  obliga- 
tion rested  upon  him  to  withdraw  the 
offer  after  the  expiration  of  the  reasonable 
time  within  wblch  complainant  should 
have  accepted.  It  Is  not  disputed  but 
that  such  reasonable  time  had  expired  at 
the  time  of  the  tender.  We  find  no  error 
upon  the  record,  and  the  decree  of  the 
court  below  is  affirmed,  with  costs.  The 
other  Justices  concurred. 


Fabrand  et  al.  v.  Petit  «t  til. 

(Supreme  Court  of  Michigan.    Feb.  27, 1801.) 

Wills — Cohstbuotion — PutriTUiTiis. 

Testator  devised  land  to  his  ezecntmn,  em- 
powering tliem  to  plat  it,  and  sell  so  many  of  the 
lots  as  should  be  necessary  to  make  a  fund,  the 
interest  of  which  should  be  sufficient  to  pay  the 
taxes  and  expenses  of  platting  and  taking  care  of 
the  same.  At  the  expiration  of  20  years  the  land 
remaining  tmsold,  and  the  corpus  of  the  fund, 
ware  to  be  divided  among  testator's  granddiil- 
dren  as  they  respectively  should  reaoh  the  age  of 
21  years.  MeUL,  that  the  devise  was  Invalid,  as 
it  suspended  Uie  power  of  alienation  for  a  longer 
perloa  than  two  lives  in  being  at  the  creation  of 
the  estate,  in  violation  of  How.  St  Mich.  U  6530, 
6S81,  and  that  testator  died  intestate  as  to  such 
land,  and  the  tlUe  thereto  vested  in  his  heirs  at 
law. 

Appeal  from  circnit  court, St.  Clair  coun- 
ty. In  chancery;  Abtbob  L.  Canfield, 
Judge. 

Action  by  Betbuel  C.Farrand  and  others 
against  John  B.  Petit  and  others  for  the 
construction  of  the  will  of  Edwin  Petit, 
deceased.  From  a  decree  in  defendants' 
favor  plaintiffs  appeal. 

Stevens  &  Merriam,  for  appellants.  N. 
K.  Thomas,  for  appellees. 

Champlin,  C.  J.  This  is  a  bill  filed  to 
obtain  a  construction  of  a  will.  The  facts 
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and  the  law  are  uifficlently  set  fortb  io  the 
decree  of  Hon.  Arthur  L.  CANnsLD,  the 
circuit  Judge  wbu  beard  the  case  below, 
which  we  adopt  as  oar  opinion  in  this 
case,  wtilch  reads  as  lollows: 

"  This  cause  having  been  bronght  on  to 
be  heard  apnn  plendiDga  filed  therein  and 
the  proofs  taken  in  open  coart,  and  the 
arguments  of  H.  W.  Stevens,  of  counsel  for 
the  complainants,  and  N.  £.  Thomas,  of 
counsel  (or  the  defendants  John  B.  Petit, 
Frank  B.  Petit.  Edward  Smith,  Frederic 
Smith,  and  Victoria  Gilbert,  and  guardian 
ad  litem,  and  of  counsel  for  the  infant  de- 
fendants, Florence  Smith,  Franc  Smith, 
Stella  Petit,  Kennith  Petit,  Karl  Petit, 
Frances  Petit,  Katherlne  Petit,  Louisa 
Petit,  and  Charlotte  Petit,  and  it  appear- 
ing to  the  coart  that  Edward  Petit,  late 
of  the  city  of  Port  Huron,  in  the  county 
of  St.  dalr,  departed  this  life  (n  the  year 
1876,  testate.  That  his  last  will  and  testa- 
men  t,  and  the  codicils  thereto,  as  set  out 
in  the  bill  of  complaint,  were  duly  proved, 
admitted  to  probate,  and  allowed  in  the 

grobate  court  for  the  county  of  St.  Clair, 
1  the  state  of  Michigan,  as  and  for  hlslast 
will  and  testament  on  the  8th  day  of 
April,  1876.  That  said  Edward  Petit  at 
the  time  of  his  deceose  was  seised  of  a 
portion  of  the  west  half  of  the  north-weet 
quarter  of  section  fifteen  in  town  six 
north,  of  range  seventeen  east.  In  the 
county  of  St.  Clatr,  in  the  state  of  Michi- 
gan, and  designated  and  described  in  said 
win  aa  'My  homestead  of  sixty-five  acres.' 
That  in  and  by  said  will  tbe  complainants 
Betbuel  C.  Farrahd,  Marshal  N.  Petit, and 
Lunisa  Smith  were  named  as  execntors 
and  executrix  of  said  will,  and  by  the 
terms  thereof  the  said  testator  granted, 
conveyed,  transferred,  and  set  over,  in  trust 
for  the  uses  and  purposes  In  said  will  ex- 
pressed, all  of  bis  property  and  estate,  real 
and  personal,  of  which  he  died  seised  and 
possesRed,  the  same  to  be  had  and  held  by 
them  in  trust  as  aforesaid,  to  their  succes- 
eora  in  said  trust,  and  their  assigns  for- 
ever, giving  and  granting  to  said  execu- 
tors and  executrix  and  the  sarvlvoni  of 
them  or  to  their  anccessora  in  said  trust, 
authority  and  power  to  sell  and  deed  and 
convey,  according  to  the  true  intent  and 
meaning  of  said  will,  any  and  all  of  tbe 
property  of-  his  said  estate  left  in  their 
bands  by  the  terms  of  said  will.  That  in 
and  by  one  of  the  codicils  of  said  will  said 
testator  gave  and  bequentbed»to  tbe  de- 
fendants Frank  B.  Petit  and  John  B.  Pet- 
it, to  each,  one  undivided  half  of  block 
one  hundred  and  seventy-two  of  the  un- 
recorded plat,  called  the  'Petit  Plat'  and 
made  by  I.  D.  Carleton,  to  have  and  to 
hold  said  block  to  said  Frank  and  John, 
their  heirs  and  assigns  forever,  to  be  given 
to  tbem  when  they  respectively  should  be- 
come twenty-one  years  of  age.  That  said 
Frank  and  John  are  now  both  past  tbe 
ages  of  twenty-one  years,  and  said  execu- 
tors and  executrix  have  conveyed  to  said 
John  and  Frank  the  said  block.  That  in 
and  by  tbe  same  codicil  to  said  will  the 
said  testator  gave  and  bequeathed  to  the 
complainant Coulsa  Smith  the  brick  bouse 
and  block  of  lots  on  which  the  same 
stands,  and  in  which  said  testator  then 
lived  at   the  time  of  his  decease.    That 


said  block  one  hundred  and  seventy-two 
and  said  block  of  lots  un  which  said  bouse 
stood,  were  included  in,  and  were  a  part 
of,  the  land  covered  and  platted  by  sald- 
'nnrecorded  plat,  caUed  the  "Petit  Plat,"' 
made  by  1.  D.  Carleton,  and  were  a  part 
of  said  west  half  of  said  north-west  quar- 
ter of  section  fifteen,  and  the  title  to  said 
block  one  hundred  and  seventy-two  and 
said  block  of  lots  has  become  vested  by 
the  terms  of  said  will  in  the  said  defend- 
ants John  B.  Petit  and  Frank  B.  Petit 
and  the  complainant  Louisa  Smith.  That 
all  of  tbe  remainder  owned  by  said  testa- 
tor of  said  west  half  of  tbe  north-west 
quarter  of  section  fifteen  remains  undis- 
posed of  by  said  will,  and  goes  by  law  to 
the  heirs  of  said  Edward  Petit,  deceased, 
unless  the  same  was  disposed  of  by  tbe 
sixth  and  seventh  clauses  of  his  said  will. 
That  said  clauses  of  said  will  are  in  tbe 
following  language,  to-wlt:  'Sixth.  The 
remaining  portion  of  my  homestead  place 
of  slxty-flve  acres,  not  Including  the  house 
and  block  of  lots  on  which  the  same 
stands,  shall  (before  my  execntors  sbali 
deem  It  best  to  have  the  same  cut  up  into 
lots  and  blocks  and  streets,  as  herein  pro- 
vided tor)  be  for  tbe  use  and  occupation  of 
my  said  suns,  who  shall  be  entitled  to  use 
and  occnpy  the  same  until  the  same  shall 
be  otherwise  disposed  of.  I  direct  that, 
whenever  the  public  good  and  the  best  in- 
terest of  my  estate  require  the  same,  that 
this  portion  of  my  estate  shall  be  laid  ont 
and  platted  into  lots,  blocks,  and  streets, 
and  that  so  many  of  the  lots  shall  be  sold 
as  may  be  necessary  to  make  a  fund,  the 
interest  of  which  will  be  sufficient  to  pay 
the  taxes  and  expense  of  platting  and  tak- 
ing care  of  the  same,  and  that  the  remain- 
der thereof  shall  be  kept  by  my  executors 
for  twenty  years  after  my  decease,  when 
tbe  same  shall  be  divided  and  distributed 
as  follows,  vli. :  To  the  children  of  my 
daughter  Louisa,  one-fourth,  to  be  divid- 
ed equally  between  tbem  as  they  respect- 
ively attain  the  age  of  twenty-one  years, 
those  having  attained  that  age  having 
theirs  conveyed  to  them  at  that  time;  to 
the  children  of  my  son  Marshal,  one-fourth 
thereof,  to  be  conveyed  to  tbem  as  they 
respectively  become  twenty-one  years  of 
age;  to  the  children  of  said  Frank  Petit, 
one-fourth  thereof,  to  be  conveyed  to  them 
in  equal  shares  thereof  as  they  respective- 
ly become  twenty-one  years  of  age;  and 
to  the  children  of  my  son  John  Petit,  one- 
fourth  thereof,  to  be  conveyed  to  tbem  re- 
spectively as  they  become  twenty-one  years 
of  age;  to  be  had,  held,  and  enjoyed  by 
tbem,  their  heirs  and  assigns  forever.  SeV' 
en  th .  In  case  of  tbe  death  ofanyofmysald 
sons  without  issue,  and  before  hie  portion 
has  been  conveyed  to  him,  then,  and  in 
that  case,  the  share  that  has  been  herein 
provided  for  said  son  shall  be  equally  di- 
vided between  his  surviving  brothers  and 
his  said  sister,  Louisa  Smith,  such  share 
falling  to  her  to  be  Invested  for  her  benefit, 
and  she  to  receive  tbe  nse thereof  as  herein 
provided  for  her  receiving  other  por- 
tions of  my  estate ;  and  in  case  any  of  my 
said  sons  at  the  expiration  of  twenty 
years  after  my  decease  shall  be  living  and 
without  issue,  then  I  direct  that  the  poi^ 
tion  herein  provided  to  be  given  to  such 
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childnsD  shall  be  conveyed  to  him,  his 
heirs  and  assigns  forever.  And  the  said 
homestead  and  fourteen  lots  hereby  r»- 
•  served  (ortheuseof  thesald  Louisa duringr 
her  life-time,  Including  the  brick  house, 
after  the  decease  of  my  said  daughter, 
and  after  the  expiration  of  the  said  twen- 
ty years  after  ray  decease,  I  direct  shall  be 
divided  and  dlstrlbnted  among  the  chil- 
dren of  my  said  children  in  the  same  way, 
manner,  and  proportions  as  herein  pro- 
vided for  the  other  part  of  my  said  home- 
stead, vU.:  To  Louisa's  children  cue- 
fourth,  to  Frank's  children  one-foarth,  to 
Marshal's  children  one-fourth,  and  to 
John's  children  one-fourth,  to  be  held  by 
them,  their  heirs  and  assigns  forever.  And 
11  at  the  time  any  such  division  of  the  last 
portion  of  my  said  estate  any  of  my  said 
sons  are  living  without  issue  having  been 
bom  to  them,  then  that  one-fonrth  of  the 
same  shall  be  conveyed  to  such  of  them 
as  shall  be  in  sach  a  case,  to  be  held  by 
them  and  their  heirs  and  assigns  forever.' 
"And  the  court  farther  finds  that  the 
complainants  are  entitled  to  the  relM 
prayed  for  in  the  bill,  and  to  have  a  con- 
struction by  this  court  of  said  will  as 
prayed  for;  and  in  the  construction  of 
said  will  the  court  finds  that  the  testator, 
in  and  by  said  sixth  clause,  undertook  to 
suspend  the  power  of  alienation  of  the 
property  therein  mentioned  for  a  longer 
time  than  is  permitted  by  the  statutes  of 
this  state,  and  said  clause  is  therefore  void 
as  being  contrary  to  the  provisions  of  sec- 
tions 6680  and  6531  of  Howell's  Statutes; 
and  the  same  is  true  of  said  seventh  clause 
of  said  wlll,in  so  far  as  the  sameattempta 
to  provide  for  the  disposition  of  said  prop- 
erty. That  the  property  mentioned  in 
said  sixth  and  seventh  clauses  as  'the  re- 
maining portion  of  my  homestead  place 
of  sixty-five  acres,' except  the  parts  thereof 
given  In  the  other  parts  of  said  will  to 
John  and  Frank  and  to  Louisa,  as  herein- 
before stated,  was  not  disposed  of  by  said 
will,  and  the  trust  created  by  said  will, 
in  so  far  as  its  operation  and  effect  upon 
said  property  goes,  is  void.  That  said 
testator,  Edward  Petit,  deceased,  died  in- 
testate as  to  said  property,  and  the  same, 
upon  his  decease,  fell  to,  and  the  title 
thereto  vested  in,  his  heirs  at  law.  That 
the  heirs  at  law  of  said  Edward  Petit  at 
the  time  of  his  decease  were  the  complain- 
ants Marshal  N.  Petit  and  Louisa  Smith, 
and  the  defendants  John  B.  Petit  and 
Frank  B.  Petit,  and  that  the  defendants 
Edward  Smith,  Frederic  Smith,  Florence 
Smith,  Franc  Smith,  Victoria  Gilbert, 
Stella  Petit,  Kennith  Petit,  Earl  Petit, 
Frances  Petit,  Katherlne  Petit,  Louisa 
Petit,  and  Charlotte  Petit  took  and  have 
no  Interest  In  or  to  said  property  under 
said  will.  And  this  court  dntb  therefore 
order,  adjudge,  and  decree  that  the  said 
sixth  clause  of  the  will  of  said  Edward 
Petit,  deceased,  is  void,  and  that  the  sev- 
enth clause  of  said  will.  In  so  far  as  it  re> 
iates  to  the  property  devised  by  said  sixth 
clause,  is  also  void  and  inoperative,  and 
that  the  trust  created  In  and  by  said  will 
in  favor  of  the  executors  and  executrix  of 
said  will  does  not  affect  or  extend  to  the 
property  mentioned  in  said  sixth  clause  of 
said  will,  and  said  heirs  of  said  Edward 


Petit  took  the  same  as  if  no  trust  had 
been  created  In  and  by  said  will  in  favor 
of  said  executors  and  executrix.  And  this 
court  doth  farther  order,  adjdnge,  and  de- 
cree the  complainants  Marshal  N.  Petit 
and  Louisa  Smith,  and  the  defendants 
John  B.  Petit  and  Frank  B.  Petit,  upon 
the  decease  of  said  Edward  Petit,  became 
the  owners  of  allot  said  land  mentioned  in 
the  sixth  clause  of  said  will,  and  that  the 
defendants  Frederic  Smith,  Edward  Smith, 
Florence  Smith,  Franc  Smith,  Victoria 
GUbert,  Stella  Petit,  Kennith  Petit,  Eart 
Petit,  Frances  Petit,  Katharine  Petit, 
Louisa  Petit,  and  Charlotte  Petit  ob- 
tained no  rights  or  interest  in  said  land 
onder  said  win.  Itls  the  further  judgment 
and  decree  of  the  court  that  the  complain- 
ants do  pay  the  costs  of  this  suit  of  the 
defendants,  to  be  taxed  out  of  the  estate 
of  said  Edward  Petit,  deceased,  and  that 
all  necessary  costs  and  expenses  by  them 
incurred  In  and  about  this  caus3  be  paid 
and  reimbursed  to  them  oot  of  said  es- 
tate. " 

Thedecreeof  the  circnitconrt  is  affirmed. 
The  costs  of  this  court  will  be  paid  out  of 
the  estate  in  the  hands  of  the  executors, 
and  the  record  will  be  remanded  to  the 
court  below  for  the  enforcement  of  the  de- 
cree.   The  other  Justices  concurred. 


People  y.  Brown. 
(Supreme  Court  qf  MUMQom.    Feb.  tl,  1891.) 
IsToxicATiHa  IiiQnoB»— Illboai.  Sixs— Consti- 

TUTIOHAIi  L*.V. 

1.  The  provision  of  section  8,  Act  813,  Pub. 
Acta  llicb.  1887,  that  the  prlnolpu  in  the  bond 
required  by  thai  seotim  shall  not  sell  Intoxicat- 
ing liquors  in  any  other  place  than  that  specified 
In  the  bond,  without  giving  notice  and  ezeoating 
anoUiw  bond,  U  not  nnoonstitatioiiaL 

a.  Section  8  nrovldeB  that  any  violation  there- 
of shall  be  a  miBdezneaDor,  panishable  "as  pro- 
vided in  section  6  of  this  act. "  Beotion  6  pro- 
vides no  punishment  or  penalty,  but  section  7 
provides  punishment  for  violation  of  any  of  the 
provisions  of  the  aot  Held,  that  a  violation  of 
section  8,  by  selling  liquor  in  twodUterent  places 
without  giving  the  required  notioe  or  eocecutinf; 
the  required  oond,  was  punishable  under  sec- 
tion 7. 

Error  to  circuit  court,  Kalamazoo 
county. 

Irish  <fr  Kaappen,  for  appellant.  George 
P.  Eopklna,  Pros.  Atty.,  for  the  People. 

Champmn,  C.  J.  The  information  filed 
against  respondent  reads  as  follows : 
"State  of  Michigan.  The  circuit  court  for 
the  county  of  Kalamatoo— as. :  GeorgeP. 
Hopkins,  prosecuting  attorney  in  and  tor 
the  county  of  Kalamazoo  aforesaid,  for 
and  In  behalf  of  the  people  of  the  state  of 
Michigan,  comes  into  said  court,  in  the 
May  term  thereof.  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety, 
and  gives  it  to  understand  and  be  In- 
formed that  on  the  81st  day  of  July,  A.  D. 
1890,  at  the  city  of  Kalamazoo,  In  said 
Kalamazoo  county,  John  W.  Brown  was 
then  and  there  the  keeper  of  a  certain  sa- 
loon or  place  where  beer  or  malt  liquors 
were  sold  and  kept  for  sale  at  retail,  which 
saloon  or  place  was  located  in  a  building 
or  place  known  as  number  124  East  Main 
street,  in  said  city  of   Kalamasoo,   and 
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wbo  had  before  that  time  and  oa,  to-wit, 
April  30,  1880,  execnted,  aa  principal,  a 
bond  aa  required  by  act  uumber  SIS  ot  the 
Session  Laws  ol  1887,  of  the  state  of  Mich> 
Ixan,  whkb  act  was  passed  by  the  legisla- 
tare  of  the  state  of  Michigan  at  the  ses- 
sion  thereof  held  in  the  year  1887,  In  which 
bond  executed  as  aforesaid  the  bnlldlng 
or  place  known  as  number  124  East  Main 
street  was  specified  as  the  place  where  the 
bostness  of  sellinar  beer  and  malt  liquors 
at  retail  was  then  and  there  proposed  to 
be  carried  on,  and  who  was  not  then  and 
there  a  druegiat,  did  sell  beer  and  malt 
Uqaorsat  retail  and  by  the  drink  In  a 
bonding  or  place  then  and  there  known 
as  nnmbers  137  A  139  Portage  street,  and 
also  known  as  the  '  Old  Excelsior  Rink ' 
boilding  in  said  city  of  Kalamaiuo,  and 
which  said  last-mentioned  bnilding  or 
place  was  not  then  and  there  the  building 
or  place  specified  In  said  bond  so  as  afore- 
said, wlthoot  then  and  there  giving  notice 
and  executing  another  bond  than  the  one 
above  specified  and  mentioned,  as  required 
by  section  number  eight  of  act  number  818 
of  tbe  tiession  Laws  of  1887  of  the  state  of 
Michigan,  aforesaid,  contrary  to  the  form 
of  tbe  statute  In  such  case  made'and  pro- 
vided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  Michiftan. 
Georgb  p.  Hopkins,  Prosecuting  Attor- 
ney, KalamasooConnty."  The  defendant 
pleaded  guilty  to  the  information,  and 
moved  in  arrest  of  judgment,  for  the  rea- 
sons following:  (1)  The  information 
states  no  offense  against  the  criminal 
laws  of  the  state.  (2)  The  section  under 
which  respondent  is  prosecuted  is  nneon- 
stitotional  and  void.  (8)  Tbe  statute 
provides  no  punishment  for  the  violation 
of  the  section  under  which  the  respondent 
is  prosecuted.  The  motion  was  denied, 
and  the  case  is  brought  here  upon  excep- 
tions before  sentence. 

Tbe  eighth  section  of  Act  818,  Pub.  Acts 
1887,  among  other  things  enacts  that  the 
principal  in  the  bond  required  by  that  sec- 
tion shall  not  be  allowed  to  sell  spirituous, 
malt,  brewed,  fermented,  or  vinous  liq- 
uors in  any  other  building  or  place  than 
that  specified  in  said  bond,without  giving 
notice  and  executiuK  another  bond  in  the 
manner  in  that  section  prescribed.  We 
think  that,  anlde  from  the  objectionable 
features  pointed  out  in  a  similar  statute 
in  BobiBon  v.  Miner,  68  Mich.  540,  S7  N.  W. 
B^.  21,  the  section  is  constitutional,  and 
its  requirements  imperative.  The  portion 
of  tbe  section  confining  the  dealer  to  one 
place  of  business  is  valid,  as  Is  also  the 
prohibition  against  selling  in  any  other 
place  without  giving  notice  and  filing  an- 
other bond  execnted  aa  required  by  the 
act.  This  disposes  of  the  first  and  second 
reasons  for  arrest  of  Judgment. 

The  third  presents  more  difiBculty.  Sec- 
tion 8  also  enacts  that  "any  sale  made  in 
violation  of  this  section  shall  be  a  misde- 
meanor, and  shall  be  punished  as  provided 
in  section  six  of  this  act. "  Section  6  does 
not  provide  any  penalty  or  punishment 
whatever,  and  If  a  strict  construction  is 
to  be  placed  upon  the  language  ot  the  sec- 
tion, no  punishment  is  attached  to  any  of 
the  oBenaes  enumerated  in  section  8.  It  is 
claimed  by  counsel  for  the  people  that  sec- 


tion 8  contains  a  wrong  reference,  and  the 
word  "six"  should  be  read  "seven."  But, 
if  this  cannot  be  done,  he  claims  that  the 
respondent  should  be  punished  under  sec-  ' 
tion  7  by  virtue  of  a  clause  in  that  section, 
which  reads  as  follows:  "If  any  person 
or  persons  shall  engage  or  be  engaged  in 
any  business  requiring  the  payment  of  a 
tax  under  section  1  of  this  act  without 
baring  paid  in  full  the  tax  required  by 
this  act,  and  without  having  the  receipt 
and  notice  for  such  tax  posted  up  as  re- 
quired by  this  act,  or  without  having 
made,  executed,  and  delivered  the  bond  re- 
quired by  this  act,  or  shall  in  any  manner 
violate  any  of  the  provisions  of  this  act, 
such  person  or  persons  shall  be  deemed 
guilty  of  a  misdemeanor, "  etc.  We  held  in 
People  V.  Lester,  (Mich.)  46  N.  W.  Rep.  492, 
that  a  person  could  not  under  this  act  carry 
on  the  business  of  selling  liquor  at  two  or 
more  different  places.  The  particular 
place  where  the  business  was  to  be  car- 
ried on  must  be  specified,  and  confined  to 
that  place.  Tbe  Information  charges 
a  violation  of  the  law  in  that  respect. 
When  respondent  engaged  in  the  business 
of  selling  liquors  at  retail  at  Nos.  127aud 
128  Portage  street,  without  giving  no- 
tice, and  executing  another  bond,  as  re- 
quired by  the  act,  be  rendered  himself  lia- 
ble tn  the  punishment  prescribed  by  sec- 
tion 7  of  the  act  above  quoted.  If  the  ref- 
erence in  section  8  to  section  A  applies  to 
the  offense  charged  in  the  information  It 
may  be  regarded  as  surplusage,  as  only 
one  punishment  is  prescribed  for  selling 
without  paying  the  tax  and  executing  tbe 
bond  required  by  the  act,  and  that  is  con- 
tained In  section  7.  The  punishments  pre- 
scribed in  section  7  were  passed  upon  In 
Roblson  V.  Miner,  68  Mich.  549,  87  N.  W. 
Rep.  21,  and  need  not  be  further  noticed. 
We  find  no  error  In  the  record,  and  the 
circuit  judge  is  advised  to  proceed  to  Judg- 
ment.   The  other  Justices  concurred. 


Ionia  Coontt  8av.  Bank  et  a/,  v.  McLean 
et  Hi. 

(Supreme  Cofwrt  cf  MUshigan.   Feb.  27,  1891. ) 

FsiiCDULENT  CONVETANCBS— LlTB  lK8im.IiCB 

PoucT— Implibd  Contbaot. 

1.  A  voluntary  transfer  by  sn  insolvent  debtor 
to  his  wife  and  daughter  of  an  insurance  policy 
on  his  own  life,  taken  out  by  him  for  ttie  benefit 
of  his  estate  before  inoarrisK  debts,  is  void  as  to 
his  oreditoTS,  and  is  not  protected  by  How.  St. 
Mich.  {  4288,  which  allows  one  to  insure  his  life 
for  the  benefit  of  his  wife  and  clilldren  free  from 
the  claims  of  creditors. 

2.  It  is  immaterial  whether  or  not  the  cred- 
itors knew  of  the  existence  of  the  policy  at  the 
time  their  claims  arose. 

8.  Evidence  that  the  daughter  rendered  serv- 
ices to  her  father  while  living  as  a  member  of 
his  family,  without  any  express  coniraob  of  hire, 
does  not  show  a  valnable  consideration  for  the 
transfer  to  lier. 

Appeal  from  circuit  court,  Kent  county, 
in  chancery;  William  E.  Qrovk,  Judge. 

BvtterSeld  &  Keeney,  for  appellants. 
Taggart,  Wolcott  &  Oanaon,  for  appel- 
lee McLean.  Frank  A .  Rodgers,  for  appellee 
Toung. 

Grant,  J.  One  Alexander  McLean  died 
July  14, 1887.    Ue  was  the  husband  of  the 
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defendant  Jane  McLean,  and  father  of  the 
defendants  .Tennle  and  Leander  McLean. 
On  .Tal7 1, 1887.  be  execnted  a  deed  to  his 
wife,  conveying  to  ber  90  acres  of  land.  On 
May  4, 1887,  he  assiKned  to  the  defendants 
Jennie  and  Jane  McLean  a  policy  of  insur- 
ance upon  his  life  for  the  sam  of  $5,000. 
The  bill  in  this  case  is  tiled  to  set  aside  this 
deed  and  the  transfer  of  the  insurance  pol- 
icy as  a  fraud  upon  the  creditors  of  Alex- 
ander McLean.  By  the  decree  of  the  court 
below  the  deed  was  set  aside  as  fraadu- 
lent,  and  the  transfer  of  the  insurance  pol- 
icy was  sustained  as  valid.  Complainants 
alone  appeal.  Said  McLean,  at  the  time 
of  his  death,  was  indebted  to  complain- 
ants upon  two  promissory  notes, — one  for 
$4,000.  dated  April  18.  1887;  the  other  for 
$4,700,  dated  April  22,  1887.— execnted  by 
himself,  and  payable  to  the  order  of  one 
J.  S.  Dnngall.  No  money  consideration 
was  paid  for  either  the  deed  or  the  policy 
of  insurance,  except  one  dollar,  expressed 
In  the  assignment  of  the  policy.  The  pol- 
icy was  issued  in  1871,  and  by  Its  terms 
was  payable  "to  the  said  Alexander  Mc- 
Lean, his  executors,  administrators,  or 
assigns,  in  sixty  days  after  due  notice  and 
satiitactory  proof  of  death. "  The  annual 
premium  was  $148.25,  which  he  had  regu- 
larly paid.  less  the  dividends;  the  last 
payment  having  been  made  April  7,  1887. 
These  premiums  were  usually  paid  upon 
receipts  sentby  the  company  to  the  Lowell 
National  Bank,  which  discounted  the 
above  notes,  and  afterwards  transferred 
them  to  the  complainants.  Upon  the  con- 
sent of  the  executors  the  insurance  com- 
pany paid  the  amount  of  the  policy  to 
the  defendants  Jane  and  Jennie  McLean. 
Complainants'  claims  were  allowed  against 
the  estate  in  the  amount  of  $9,255.05.  Com- 
plainants made  a  written  request  to  the 
executrix  and  executor  to  contest  these 
transfers,  and  tendered  a  proper  Indemni- 
ty bond.  They  refused  to  Institute  such 
proceedings,  and  thereupon  complainants 
commenced  this  suit.  At  the  time  these 
transfers  ware  made,  Alexander  McLean 
was  in  tailing  health,  and  Insolvent,  and 
his  estate  is  also  insolvent.  In  the  ab- 
sence of  a  valuable  consideration  aside 
from  love  and  affection.  It  is  conceded  that 
the  transfer  of  this  Insurance  policy  is  void 
as  to  creditors,  unless  it  is  protected  by  sec- 
tion 4238,  How.  St.,  which  reads  as  fol- 
lows: "  It  shall  be  lawful  for  any  hnsband 
to  Insure  his  life  for  the  benefit  of  his  wife, 
and  for  any  father  to  insure  his  life  for  the 
benefit  of  his  children,  or  of  any  one  or 
more  of  them ;  and  In  case  that  any  money 
shall  become  payable  nnder  the  insurance 
the  same  shall  l>e  payable  to  the  person 
or  persons  for  whose  benefit  the  insurance 
was  procured, his, her,  or  their  representa- 
tives or  assigns,  for  his,  her,  or  their  own 
use  and  benefit,  tree  from  all  claims  of  the 
representatives  ot  such  husband  or  father, 
or  ot  any  ot  his  creditors."  It  is  manifest 
from  the  testimony  of  Jennie  and  Leander 
McLean  that  these  transfers  were  not 
thought  or  spoken  of  until  their  father 
had  executed  these  notes,  which,  accord- 
ing to  their  testimony,  he  did  in  order  to 
savehls  worthless  and  criminal  son-in-law, 
Dongall,  from  state's  prison.  Jennie  tes- 
tified that  the  matter  was  earnestly  dla- 


cnssed  by  the  family;  that  they  looked 
upon  these  debts  as  fraudulent,  and  they 
thought  something  could  be  done  to  help 
them.  The  obvious  Intent  of  the  transfers 
was  to  avoid  the  payment  of  these  notes, 
which  constituted  the  meat  bulk  of  his  in- 
debtedness, and  save  the  property  for  his 
wife  and  daughter.  It  needs  no  argu- 
ment to  show  that  transfers  of  property 
under  such  circumstances  are,  as  to  cred- 
itors, fraudulent  in  law  and  void.  This 
policy  was  property,  a  chose  In  action, 
and  up  to  the  time  of  its  assignment  it 
was  the  property  of  Alexander  McLean 
Just  as  certainly  and  effectually  as  a  prom- 
issory note  payable  10  years  from  date,  or 
upon  the  happening  of  a  certain  event, 
was  his  property.  Creditors  bad  a  rigbt 
to  rely  upon  that  as  one  of  his  assets. 
For  17  years  he  had  done  nothing  to  indi- 
cate that  this  policy  was  for  the  sole  bene- 
fit ot  his  wife  and  daughter,  any  mora 
than  the  accumulation  ot  other  property 
was  for  their  benefit.  The  law  of  this 
state  exempts  certain  property  for  the 
benefit  of  the  family.  .  Beyond  this,  all  ot 
a  man's  property,  when  he  is  living,  and 
of  his  estate,  when  dead,  belongs  first  to 
bis  creditors,  and  must  be  applied  to  the 
payment  ot  his  debts.  It  is  the  Inflexible 
duty  of  the  courts  to  see  that  bis  property 
Is  thns  appropriated.  The  question  in- 
volved is  one  purely  ot  law,  not  ot  senti- 
ment. Because  in  the  present  case  the  ap- 
plication ot  the  firmly  established  rule 
may  result  in  taking  from  the  beirs  all  the 
property  of  the  estate,  not  exempt  bylaw, 
for  the  benefit  of  creditors,  this  affords  no 
excuse  for  not  applying  the  rule.  In  the 
next  case,  there  may  be  poor  creditors  to 
snffer,  and  rich  heirs  attempting  to  retain 
the  property.  In  either  case  the  law  is  the 
same,  and  must  be  Infiexlbly  applied. 
These  remarks  are  prompted  by  the  strong 
and  able  appeal  in  the  brief  of  counsel  tor 
the  defendants,  on  account  of  their  pecun- 
iary condition. 

A  lite  insurance  policy  being  property,  it 
follows  that  its  asslRnment  must  be  gov- 
erned by  the  same  rule  as  that  of  other 
property.  The  assignment  of  a  policy  la 
not  within  the  statute.  Alexander  Mc- 
Lean did  not  insure  his  lite  for  the  sole 
benefit  ot  his  wife  and  daughter.  He  in- 
sured it  for  the  benefit  ot  his  estate,  in 
which  his  creditors  were  to  be  interested. 
The  argument  is  not  sound  that,  because 
he  conld  insure  bis  life  under  this  statute 
tor  the  benefit  of  bis  wife  and  daughter, 
therefore  he  can  assign  a  policy  which 
was  not  taken  out  for  their  sole  benefit, 
and  thus  place  it  beyond  the  reach  ot 
creditors.  The  distinction  between  the 
two  is  obvious.  He  might  have  trans- 
ferred this,  like  any  other  property,  to  hla 
wife  or  children  without  consideration, 
when  solvent;  but  when,  l>eing  insolvent, 
be  transferred  it  without  a  valoable  con- 
sideration, it  was  subject  to  the  payment 
of  his  debts,  and  the  assignment  was  void. 
If  the  defendants  are  correct  in  their  con- 
tention a  bolder  of  an  endowment  policy 
for  $50,000  might,  a  tew  days  before  it  be- 
comes due,  assign  it  to  his  wife  or  chil- 
dren, to  the  exclusion  of  his  creditors. 
Such  a  transfer  cannot.  In  my  Judgment, 
be  sustained  upon  either  legal  or  equitable 


Digitized  by^OOQlC 


Mich.) 


PEOPLE  e.  McQUAID. 


161 


principle!).  The  law  recognised  no  dlatliie- 
tion  In  the  traneter  of  n  debtor's  property. 
Whatever  Is  his,  enbject  to  bis  control,  la 
his  property  for  all  Intents  and  purposes ; 
and.  In  the  absence  ct  statutory  pro- 
vision, all  transfers  made  by  him  mnst  be 
governed  by  the  same  rule.  It  Is  of  no 
conaeqnencetbatAlezander McLean  might 
at  anytime  during  his  life  hare  surren- 
dered this  policy,  for  Its  cash  value  or 
otherwise,  or  that  he  might  hare  con- 
verted any  of  his  property  Into  cash,  and 
taken  oat  Insurance  directly  for  the  benefit 
of  his  wife  and  daughter.  The  statute 
gave  him  that  right.  But  this  question 
must  be  determined  by  what  be  did  do, 
not  by  what  he  might  have  done.  The 
defendants  Introduced  evidence  tending  to 
show  that  tbe  notes  held  by  complainants 
were  given  by  Alexander  McLean  In  re- 
newal of  other  notes,  to  which  Dougall. 
bis  aon-ln-law,  had  signed  McLean's  name 
without  authority.  Considerable  testi- 
mony npon  this  point  was  Introduced 
upon  both  sides.  It  Is  unnecessary  to  de- 
termine tbe  question,  as  It  is  entirely  Im- 
material to  the  issue.  Tbe  notes  were  al- 
lowed as  valid  claims  against  the  estate, 
and  defendants  do  not  claim  to  here  con- 
test their  validity;  bat  they  claim  from 
this  testimony  that  coraplainants  did  not 
take  these  notes  in  reliance  upon  this  pol- 
icy as  an  asset  of  Mr.  McLean.  It  is 
wholly  Immaterial  whether  or  not  they 
knew  of  this  policy  at  that  time.  The 
sole  question  here  lu  whether  the  transfer 
of  this  property  was  void  as  to  creditors. 
This  question  cnnnot  be  affected  by  the 
fact  that  at  the  time  the  debts  were  in- 
curred the  creditors  did  not  know  that 
tbe  debtor  owned  the  specific  property  as- 
signed. The  original  answer  was  based 
upon  the  sole  defense  that  ths  assignment 
was  covered  by  the  statute.  After  the 
testimony  was  closed,  tbe  court  permitted 
an  amendment,  to  the  effect  that,  as  to 
the  defendant  Jennie  McLean,  the  assign- 
ment was  for  a  valuable  consideration. 
This  consideration  wus  based  upon  serv- 
ices which  she  had  rendered  as  a  member 
ol  tbe  family.  She  lived  there  without 
any  contract  for  hire,  and  with  no  other 
relation  than  that  of  father  and  daugh- 
ter, and  a  member  of  the  family.  8he 
tcstlHes  that  her  father  promised  to  do 
something  for  her,  and  Innls  will  made  a 
liberal  provision  for  her.  She  had  no 
valid  contract  which  she  could  enforce 
either  against  him  or  his  estate,  nor  Is 
there  any  evidence  to  show  that  he  as- 
signed this  policy  for  any  such  considera- 
tion. The  decree  of  the  court  below  must 
be  reversed,  and  decree  entered  here  for 
the  complainants,  with  the  costs  of  both 
courts.    The  other  Justices  concurred. 


Pboplb  v.  McQuAin. 

(SuiprttM  Cowrt  of  UibMatm.    Feb.  87,  18B1.) 

£zrs*T  T^msivtoirt  —  Pboov  or  FoKsrair  luirs— 

Bie^MT— EVIDtMOB. 

1.  A  minister,  resident  in  another  state,  and 
snthoriMd  by  law  to  perform  the  mairlage  cere- 
mony, la  competent  to  testify  as  to  the  oook  In 
whi(di  the  statutes  of  that  state  are  pablished, 
and  Uiat  sach  book  Is  used  in  the  ooarts  of  thai 
state  as  erldenoe  of  such  statntes. 
v.48N.w.na2 — 11 


2.  Where  he  testllies  that  snch  book  Is  the 
only  compilation  of  the  statotes  of  that  state,  and 
that  he  had  seen  It  ased  In  the  courts  of  that 
state,  as  containing  the  statutes,  for  20  year*, 
such  book  is  admissible  as  evidence  of  the  stat- 
utes of  that  state  under  How.  St.  Mich.  |  7606, 
which  provides  that  the  statute  law  of  another 
state  may  be  proved  by  printed  copies  of  the  stat- 
utes thereof,  If  purporting  to  be  published  under 
governmental  authority,  or  if  commonly  ad- 
mitted in  all  courts  of  that  state  as  prima  /aei« 
evidence  of  such  laws. 

8.  A  conviction  for  bigamy  cannot  be  sus- 
tained where  it  appears  t£at  the  first  marriage 
was  not  performed  in  accordance  with  statutory 
requirements,  and  there  Is  no  evidence  of  subse- 
quent cohabitation  of  the  partlea. 

Error  to  circuit  court,  Ldvlngstonv 
county. 

D.  Shields,  for  appellant.  WUHam  P^ 
Vanwtnkle,  Pros.  Atty.,  for  tbe  People. 

McGratb,  J.  Defendant  was  convlctedT 
of  bigamy  In  marrying,  at  FowlervlUe, 
one  Emma  Dodge.  December  7, 18S9,  while 
having  another  wile  living.  The  informa- 
tion charged  the  first  marriage  to  have 
been  had  with  one  Jennie  Oartley,  In  De- 
cember, 1880.  at  Allegheny  city.  Pa.  The 
second  marriaee  was  clearly  proven,  and 
the  only  questions  raised  related  to  the 
proofs  of  the  first  marriage.  A  number  of 
assignments  of  error  are  presented,  but  de- 
fendant's counsel  has  summarized  them  as 
follows:  (1)  Waserrorcommitted  in  prov- 
ing the  marriage  lawsof  Pennsylvnnia? 
(2)  Was  the  marriage,  under  the  laws  of 
Pennsylvania,  sufficiently  proven  to  meet 
the  requirements  of  tbe  criminal  laws  of 
this  state?  (8)  Was  respondent  Injured 
by  the  rulings  of  the  circuit  Judge?  Our 
statutes  relating  to  tbe  proof  of  tbe  stat- 
ute law  and  common  law  of  other  states 
are  as  follows :  "Sec.  7D08.  Printed  copies 
of  the  statute  laws,  and  resolves  of  any 
other  of  the  United  States,  or  of  any  ter- 
ritory thereof,  or  of  any  foreign  state,  if 
purporting  to  be  published  under  the  au- 
thority of  the  respective  governments,  or 
if  commonly  admitted  and  used  as  evi- 
dence in  their  courts,  shall  be  admitted  In  all 
courts  and  In  all  proceedings  within  this 
state,  as  prima  ftc/e  evidence  of  snch  laws 
and  resolves.  I3ec.  7609.  The  unwritten  or 
common  law  of  any  other  of  the  United 
States,  or  of  any  territory  thereof,  or  of  any 
foreign  state  orconntry.maybe  proved  as 
facts  by  parol  evidence;  and  the  books  of 
reports  of  cases  adjudged  In  their  courts 
may  also  be  admitted  as  evidence  of  such 
law."  No  printed  copies  of  the  statute 
laws  ol  the  state  of  Pennsylvania,  pur- 
porting to  be  published  under  the  author- 
ity of  the  government  of  that  state,  were 
offered  In  evidence,  and  nothing  having, 
or  purporting  to  have,  the  sanction  or  au- 
thority of  that  state  was  offered  In  evi- 
dence to  prove  Its  laws.  But  tbe  prosecu- 
tion proceeded  to  show  that  Brigbtly's 
Pardon's  Digest  was  a  compilation  of  the 
statutes  of  Pennsylvania,  and  were  com- 
monly admitted  In  all  courts  and  In  all 
proceedings  In  that  state,  as  prima  fkcle 
evidence  of  such  laws.  To  show  this,  one 
Jacob  L.Thompson,  resident  of  thatBtate» 
was  called,  and  testified  In  substance,  un- 
der objection  and  exception,  that  in  his 
business  he  bad  frequent  occasion  to  refer 
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to  the  atatates  of  PenDsylvaiiia ;  that, 
when  be  did  dmire  to  so  refer,  he  consalted 
Brlghtly's  Pardon's  Digest;  that  there  is 
no  other  compilation  of  the  statute  laws 
of  Pennsylvania;  that  he  had  been  in  the 
courts  ot  that  state,  and  they  there  used 
said  diKest  as  evidence  of  tbe  statute  laws 
ol  said  state;  that  attorneys  had  referred 
to  them  In  his  presence  as  antborlty ;  that 
be  had  been  In  conrts,  and  observed  the 
in  trod  action  of  these  books  as  containing: 
the  statutes  ot  Pennsylvania  for  20  years. 
BriKhtly's  Pardon's  Digest  of  the  Statute 
La  W8  of  the  State  of  Pennsylvania ,  consist* 
lug  of  two  volumes,  were  then  offered  in 
evidence,  and  received  under  objection  and 
exception,  the  particular  chapter  to  which 
attention  was  called  being  entitled  "Mar- 
rlage,"  (volume  2,  p.  1147.)  It  is  claimed 
that  the  witness  was  not  shown  to  be  an 
expert,  and  therefore  not  competent.  Tbe 
question  of  his  competency  was  one  for 
tbe  conrt,  and  not  for  tbe  Jury.  It  was 
within  tbe  knowledge  of  tbe  trial  court 
that  Brigbtly's  Digest  Is  not  a  fngltlve 
publication,  but  that  It  has  been  published 
for  a  quarter  of  a  century  as  a  compila- 
tion of  the  atatates  of  the  state  of  Penn- 
sylvanla ;  that  It  occupies  a  place  In  ev- 
ery bar  library  of  oar  own  state,  and  in 
many  of  our  private  libraries;  that  Its  ex- 
Jstence  mast  be  a  matter  of  a  general 
knowledge  In  that  state,  as  tbe  exlntence 
■of  Howell's  compilation  Is  here.  The  in- 
formation called  for  from  the  witness 
•comes  within  the  range  of  what  Is  denomi- 
nated "expert  testimony, "  It  at  all,  only 
because  ot  the  place  where  the  testimony 
-was  to  be  given.  In  Pennsylvania  the  in- 
tormatiun  called  for  was  within  the  range 
of  ordinary  observation  and  intelligence, 
and  the  witness  was  a  resident  of  that 
state.  The  Inquiry  Involved  not  what 
was  the  law  of  that  state  upon  a  partic- 
ular subject,  but  simply  In  what  form  the 
Btatates  of  that  state  were  publisbed,  and 
whether  thebuoks  presented  were  rereived 
and  recognized  as  authority.  Witness 
was  a  minister  empowered  by  statute  to 
perform  tbe  marriage  ceremony,  and  re- 
quired as  such  to  obRerve  certain  pre- 
scribed tormulas.  He  would  naturally 
consult  statutory  provisions,  and  testified 
that  hedid  habituallyconsult  the  statutes 
of  that  state.  A  cardinal  has  been  held 
competent  to  prove  the  Boman  matri- 
monial law.  Here  a  minister  authorised 
by  statute  to  perform  the  marriage  cere- 
mony la  called  simply  to  identify  tbe  book 
In  which  the  la  wis  published,  and  to  show 
the  common  acceptance  of  tbe  publication 
as  authority.  The  testimony  was  compe- 
tent, and  there  was  no  error  In  the  admis- 
sion of  the  digest,  nor  was  there  error  in 
the  admission  of  tbe  reports  fur  the  pur- 
pose ot  sbowlug  what  construction  the 
courts  ot  that  state  had  pat  upon  the 
statute. 

Tbe  second  point  relates  to  the  sufQ- 
clency  of  tbe  proofs  of  the  first  marriage. 
The  statute  regarding  marriages.  Intro- 
duced in  evidence,  provides,  among  other 
things,  that  the  parents  or  guardians 
shall, if  convenient,  be  lirHt  consulted  with, 
and  the  parties'  clearness  of  all  engage- 


ments signified  by  a  certificate  from  some 
credible  person  where  they  live  or  have 
lived,  produced  to  such  religious  society  to 
wbicb  they  relate,  or  to  some  justice  of 
the  peace  ot  the  county  In  whlcb  they  live, 
and  by  their  affixing  their  Intentions  ot 
marriage  on  the  coart-house  or  meeting- 
house doors  in  each  respective  county 
where  the  parties  do  reside  or  dwell,  ooe 
month  before  aolemnisation  thereof;  the 
which  said  publication,  before  It  be  so  af- 
fixed as  aforesaid,  shall  be  brought  be- 
fore one  or  more  Justices  of  the  peace  In 
the  respective  counties  to  which  they  re- 
spectively bdong:  which  said  justice  shall 
subscribe  tbe  said  publication,  witnessing 
the  time  of  sucb  declaration,  and  date  of 
tbe  said  publication,  ao  to  be  affixed  as 
aforesaid.  And  all  marriages  shall  be  sol- 
emnised by  taking  each  other  tor  husband 
and  wife,  before  12  sufficient  witneBses; 
and  the  certificate  of  their  marriage,  un- 
d«r  the  hands  of  tbe  parties  and  witnesses, 
(atleast  12,)  and  one  of  them  a  Justice  of 
tbe  peace,  shall  be  brought  to  a  regiater  of 
the  county  where  they  are  married,  and 
registered  in  bis  office.  It  farther  provides 
that  if  any  clergyman  shall  take  upon  bim 
to  Join  in  marriage  any  persons  without 
sncb  publication,  sucb  clergyman  shall 
forfeit  the  sum  of  60  pounds.  Noneof  these 
provisions  of  law  were  compiled  with. 
The  only  witness  present  was  the  hot«l 
clerk.  The  parents  were  not  consulted. 
No  publication  was  had  and  no  registry  of 
the  marriage  made,  as  required.  The 
formal  ceremony  of  marriage  took  place 
at  Allegheny  city,  some  distance  from  the 
homes  of  the  parties.  It  bad  all  theear- 
marksofaclandestlne  marriage.  Even  the 
minister  performing  tbe  ceremony  was  lia- 
ble toa  forfeltnreof  50  pounds  tor  perform- 
ing it  in  the  manner  claimed.  The  rule  In 
Pennsylvania  regarding  .marriages  not 
performed  strictly  in  accordance  with  the 
statute  Is  the  same  as  that  laid  down  in 
our  own  state.  In  this  class  ot  cases  the 
Invariable  rule  is  that  proof  of  such  an  in- 
formal marriage  must  be  supplemented  by 
proof  ot  cohabitation.  The  only  testi- 
mony upon  this  point  was  that  of  the  wit- 
ness Thompson,  and  his  testimony  is  so 
clearly  hearsay  as  to  be  wholly  incompe- 
tent. He  saw  the  respondent  but  once 
after  the  marriage  and  before  his  arrest 
here,  and  then  he  was  driving  past  wit- 
ness' house.  He  saw  Jennie,  the  wife,  bnt 
once,  and  there  is  no  testimony  that  be 
has  ever  seen  tb?  parties  together  at  any 
time  or  place  after  the  ceremony.  The 
witness  admiti  upon  the  trial  that  all  he 
knows  regarding  the  whereabouts  of  the 
parties  is  mere  rumor.  Defendant's  coun- 
sel mOved  to  strike  out  this  hearsay  testi- 
mony of  the  witness,  but  the  court  refused. 
Tbe  court  charged  the  Jury  that  prima 
facie  a  good  marriage  is  shown  when  the 
contract  ot  marriage,  whether  In  due  form 
or  not.  Is  proven,  followed  by  cohabita- 
tion; but  there  was  no  competent  testi- 
mony showing  the  conduct  of  the  parties 
after  marriage  or  ot  cohabitation.  The 
conviction  niuHt therefore  bo  set  aside,  and 
a  new  trial  bad.  The  other  Justices  con- 
curred. 
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Donovan  ▼.  Donovan  et  «/. 
(Suprtme  Court  oj  Mtehlgon.    Feb.  27,  1891.) 

VbNDOK'8  LiBN — HCSBAJIB  AKD  WiFB. 

1.  Where  a  wife  con7eyB  land  to  her  husband 
for  a  specified  sum,  eridenced  by  his  note,  pay- 
able to  her  at  a  certain  time,  she  has  a  vendor's 
lien  on  the  land  for  the  price,  though  she  testi- 
fies that  she  did  not  know  whether  he  would  pay 
the  note  within  the  time  specified,  and  expected 
falm  to  p^  it  as  he  coold. 

8.  Bat  by  Joining  with  her  husband  In  subse- 

anent  mortgages  of  the  land  the  wife's  lien  is  ex- 
;ngiiished  as  against  attaching  creditors  of  the 
huiband. 

Appeal  from  circuit  coort,  Branch  coan- 
ty,  In  chancery;  Noah  P.  Lovbridob, 
J  udj{e. 

F.  A.  LjoB,  tor  appellants.  H.  R.  Bar- 
low, (CtiampioB  &  CbawpioB,  of  connsd,) 
lor  appellee. 

Chauplin,  C.  J.  On  the  let  day  of  No- 
vember, 1886,  Clara  E.  Donovan  was  the 
owner  In  fee  of  certain  real  estate  described 
in  the  bill  of  complaint  in  this  cause.  On 
that  date  she  conveyed  by  quitclaim  deed 
to  the  defendant  James  Donovan,  who 
was  and  is  her  husband,  all  her  right, 
title,  and  Interest  in  and  to  said  real  es- 
tate: the  contdderatlon  mentioned  In  said 
4leed  belnff  96,000  and  other  valuable  con- 
<«lderations,  which  deed  was  duly  recorded 
the  day  It  was  grlven.  At  the  same  time 
Jaiues  Donovan  executed  and  delivered  to 
her  a  promissory  note  for  the  purchase 
money,  which  note  reads  as  follows: 
"Quincy,  Mich.,  Nov.  1. 1886.  $6,000.  One 
year  from  date,  tor  value  received,  I  prom- 
ise to  pay  to  Clara  £.  Dnnovan,  or  order, 
six  thousand  dollars,  with  Interest  at  sev- 
en per  cent,  per  annum.  Jamicr  Dono- 
van." This  conveyance  from  the  com- 
plainant to  her  husband  was  made  for  the 
express  purpose  of  placing;  the  title  to  the 
property  in  the  defendant  James  Dono- 
van, in  order  that  he  might  mortgage  it 
and  raise  money  thereon.  On  the  16tb 
day  of  November,  1886,  the  defendant 
James  Donovan  conveyed  to  his  wife  real 
estate  of  the  value  of  $1,000,  which  sum 
was  Indorsed  upon  the  aforesaid  note. 
On  April  8, 1887,  James  Donovan,  together 
with  his  wile,  the  cooiplainunt  In  this  suit, 
executed  a  mortgaRe  upon  the  property, 
described  In  the  bill  of  complaint  in  this 
suit,  to  Ebeneser  O.  Grosvenor,  for  the 
sum  of  $2,000,  which  mortgage  was  duly 
recorded  on  the  day  of  Its  date.  On  the 
9th  day  of  J  une.  1888,  one  John  S.  Ranney, 
of  Chicago.  III.,  commenced  a  suit  in  the 
drcalt  court  for  the  county  of  Branch,  in 
which  county  the  real  estate  in  dispute  Is 
situated,  by  attachment,  and  levied  upon 
the  whole  of  said  premises:  and  such  pro- 
ceedings were  had  therein  that  at  the 
March  term,  1889,  a  Judgment  was  ren- 
dered in  favor  of  Ranney  and  against 
James  Donovan  for  $7,852.16;  and  after- 
wards Bsuney  caused  an  executlnn  to  be 
Issued  out  of  said  court,  and  levied  upon 
said  lands,  claiming  that  they  belonged  to 
the  said  James  Donovan,  and  he  proceeded 
to  advertise  the  same  for  sale  under  such 
execution.  In  the  mean  time  and  on  the 
4th  day  of  December,  1888,  James  Donovan 
and  the  complainant,  hie  wife,  executed  a 
mortgage  covering  mid  property  to  one 


George  Wood  worth  for  the  sum  of  $700; 
and  attain,  on  the  25th  day  of  February, 
1889,  Donovan  and  bis  wifS  executed  an- 
otlier  mortgage  to  Woodworth  for  $2,650. 
These  mortgages  were  duly  recorded.  On 
the  4th  day  of  June,  1889,  while  Ranney 
was  proceeding  and  advertising  said  land 
for  Hale  on  bis  execution,  the  complainant, 
Qara  E.  Donovan,  filed  her  bill  of  com- 
plaint in  the  Branch  circuit  court  in  chan- 
cery, claiming  a  vendor's  lien  on  the  real 
estate  for  the  unpaid  purchase  money,  and 
claiming,  further,  that  such  lien  was 
paramount  to  said  attachment  and  execu- 
tion levies;  and  praying,  among  other 
things,  lor  an  injunction  restraining  Ran- 
ney and  the  sheriff  from  further  proceed- 
ings In  the  premises,  and  that  her  lien 
might  be  declared  and  foreclosed  In  the 
same  manner  as  If  It  was  a  mortgage  up- 
on said  premises,  and  that  the  defendant 
Ranney,  and  all  persons  claiming  under 
htm,  might  be  foreclosed  from  all  equity  of 
redemption;  alleging,  further,  that  the 
levy  of  the  attachment  and  execution 
operated  as  a  cloud  upon  her  title  to  and 
interest  In  said  premises,  and  that  she  held 
no  other  security  tor  the  purchase  price  of 
said  lands  except  the  note  hereinbefore  set 
forth.  The  bill  also  states  that  Frank  A. 
Lyon  claims  to  have  some  interest  in  the 
Judgment  rendered  In  favor  of  Ranney; 
and  that  Jesse  R.  Button  of  Quincy,  also 
claims  and  appears  from  the  records  of  the 
register  of  deeds  of  said  county  to  have  a 
claim  against  and  Interest  In  said  prem- 
ises; and  also  that  one  Martha  Conley 
claims  an  interest  in  said  premises;  but 
she  avers  that  such  claims,  If  any,  are  sub- 
ject to  her  vendor's  Hen,  as  hereinbefore 
set  forth.  The  bill  of  complaint  does  not 
allege  that  Oeorge  L.  Malts  has  any  inter- 
est in  the  premises,  but  process  ol  subpoena 
is  prayed  against  him,  and  an  answer  is 
filed  by  John  S.  Ranney,  Oeorge  L.  Maltz, 
and  Frank  A.  Lyon,  three  of  the  defend- 
ants, to  the  bill  of  complaint.  They  deny 
that  the  complainant  has  a  vendor's  lien 
or  any  lien  upon  the  premises  as  against 
the  rights  of  said  defendants,  or  as  against 
the  rights  of  any  of  the  creditors  olsaid 
James  Donovan.  They  admit  the  com- 
mencement ot  the  suit  by  attachment,  set 
up  in  the  bilMn  favor  of  Ranney  against 
Donovan,  but  allege  the  fact  to  be  that 
on  the  9th  day  of  June,  1888,  and  tor  a 
long  time  prior  thereto,  the  said  James 
Donovan  was  and  had  been  the  owner  in 
tee-simple  ot  said  premises,  and  the  whole 
thereof,  and  that  the  same  were  subject 
to  levy  and  sate  tor  the  satisfaction  of  the 
debts  of  tbe  said  James  Donovan,  unaf- 
fected by  any  lien  or  claim  of  said  com- 
Elalnant.  They  admit  that  Frank  A. 
i.Von  claims  to  have  an  interest  In  the 
claim  ot  John  S.  Ranney  in  and  to  said 
premises,  as  set  forth  In  the  complainant's 
bill  ol  complaint.  They  deny  that  Martha 
(^nley  has  any  Interest  In  and  to  said 
premises.  James  Donovsn  and  Martha 
E.  Conley  filed  a  Joint  and  several  answer, 
admitting  that  James  Donovan  was  the 
husband  of  the  complainant,  and  admit- 
ting the  sale  by  complainant  to  Donovan- 
and  execution  ot  the  note,  the  payment  of 
$1,000,  and  levying  of  the  execution  there- 
on, as  stated  in  the  bill,  and  that  said 
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Martha  E.  Conley  clalma  that  she  has  a 
lite-Interest  in  said  premises.  A  replica- 
tion was  filed  to  the  answers,  and  proofs 
were  taken  in  open  court.  The  circuit 
Judge  decreed  that  the  complainant  had  a 
lien  on  the  premises,  orderinK  a  sale,  as 
upon  the  fni-eclosure  ot  a  mortgage,  to 
satisfy  the  lien. 

It  was  said  in  Hlscock  v.  Norton,  42 
Mich,  at  page  826,  S  N.  W.  Rep.  at  page 
871,  that  "the  general  doctrine  relative  to 
what  is  understood  as  the  vendor's  lien 
upon  realty  rusts  on  the  postulate  that 
it  is  not  equitable  tor  one  to  absorb  anoth- 
er's wealth,  without  recompense;  and, 
therefore,  as  between  grantor  and  gran- 
tee, the  court  will  intend  that  the  pnr> 
chased  estate  was  to  be  held  tor  the  un- 
paid purchase  money,  unless  circumstan- 
ces are  found  which  repel  the  presumption. 
And  among  the  circumstances  which  will 
have  this  effect  are  reckoned,  first,  the 
formation  of  arrangements  between  the 
parties,  which  suffice  to  make  out  that  re- 
liance was  not  placed  on  any  unwritten 
claim  against  the  land. "  The  taking  ot 
the  nute  tor  the  purchase  price  would  not 
discbarge  a  lien  ot  the  vendor;  and  the 
presumption  would  be,  looking  alone  to 
the  sale  and  taking  ot  the  note  without 
security,  that  she  had  a  lien  for  the  pur- 
chase money.  But  the  testimony  of  the 
complainant  shows  that  she  sold  and  con- 
veyed the  land  described  In  the  bill  of  com- 
plaint to  her  husband  for  the  purpose  of 
g lacing  the  title  to  the  land  In  her  hus- 
and  to  enable  him  to  raise  money  there- 
on by  mortgage,  and  that  the  several 
mortgagee  above  referred  to  were  execut- 
ed for  that  purpose;  that  about  the  time 
the  land  was  to  be  sold  on  execution,  as 
she  testifies,  her  husband  spoke  to  her 
about  filing  a  claim  for  a  vendor's  Hen, 
and  that  was  the  first  she  ever  thought  of 
claiming  a  lien  upon  the  property. 

The  first  question  to  be  determined  is 
whether,  at  the  time  the  complainant 
sold  and  conveyed  the  premises  to  her  hus- 
band, she  had,  as  between  the  vendor  and 
the  purchaser,  a  vendor's  Hen.  The  testi- 
mony shows  that  the  sale  was  absolute, 
and  the  whole  title  In  fee  was  conveyed  to 
and  vested  in  James  Donovan.  The  con- 
sideration for  the  conveyance  was  f 6.000, 
and  it  was  evidenced  by  a  promissory 
note,  signed  by  Donovan,  due  one  year 
from  date,  with  interest  atTpercent.  The 
writing,  therefore,  fixed  the  amount  to  be 
paid  and  the  time  of  the  payment  with 
certainty.  It  is  true  that  the  complain- 
ant testifies  that  at  the  time  she  deeded 
the  property  to  her  husband  she  did  not 
know  whether  he  would  pay  the  note  In- 
side of  a  year;  that  sb«  expected  she 
would  have  her  pay  as  soon  as  he  could 
get  arimnd  to  pay;  that  she  expected 
that  he  would  pay  her  along  as  be  could; 
bat  she  testifies  that  there  was  no  agree- 
ment to  that  effect.  Defendant's  counsel 
insists  that  this  testimony  shows  that 
there  was  no  agreement  as  to  the  time 
and  manner  the  consideration  was  to  be 
paid;  and  therefore,  on  account  of  this 
uncertainty,  no  vendor's  lien  attached. 
We  must,  however,  take  the  testimony  of 
the  witness  as  a  whole,  and  we  think 
tberv  was  no  uncertainty  as  to  the  time 


when  the  purchase  money  was  agreed  to 
be  paid ;  and  at  that  time,  as  between  her- 
self and  her  husband,  she  bad  what  baa 
been  recognized  in  this  state  as  a  vendor's 
lien. 

Did  she  waive  sucb  lien  by  Joining  with 
her  husband  in  the  execution  of  the  mort- 
gages to  Grosvenor  and  Woodworth? 
There  can  be  no  question  that  she  did 
waive  ber  lien  as  to  the  mortgagees 
named.  Did  she  not  also  waive  as  to  ber 
vendee?  Her  testimony  is  that  she  made 
the  conveyance  to  him  for  the  purpose  ot 
investing  him  with  a  legal  title.  In  order 
that  be  might  raise  money  by  mortgage 
for  his  own  use  and  benefit ;  and  the  rea- 
son why  she  did  so  was  that  he  could  not 
borrow  the  money  on  the  strength  of  the 
title,  before  that  time  vesting  in  them 
Jointly  as  husband  and  wife.  The  case  is 
peculiar.  She  voluntarily  placed  the  ab- 
solute title  in  her  husband.  She  then 
Joined  bim  in  the  execadou  ot  a  convey- 
ance by  way  of  mortgage,  which  was  ap- 
pareutly  for  the  purpose  of  barring  her 
dower.  She  now  claims — a  thing  not 
thought  of  at  the  time— that  by  Joining  in 
the  mortgage  she  not  only  barred  her 
dower,  but  postponed  a  vendor's  Hen  up- 
on the  premises  to  the  mortgage  executed 
to  Grosvenor.  Thjeu,  after  the  creditor 
attached,  she  waived  the  Hen  aealn  by 
Joining  in  the  mortgages  to  Woodworth. 
but  still  retained  it  as  against  the  attach- 
ment and  execution  levies.  If  this  Is  so, 
some  embarrassing  question  might  arise 
in  the  disposition  of  the  various  rights  of 
the  parties.  Under  the  recording  laws  of 
this  state  the  Hens  would  attach  in 
the  following  order:  First,  the  Gros- 
venor mortgage;  secondly,  tbe  attach- 
ment of  Ranney;  thirdly,  the  Wood- 
worth  mortgage  for  (700;  fourthly,  the 
Woodworth  mortgage  for  f  2,650.  If  the 
premises  should  be  sold  unuer  a  fore- 
closure of  tbe  Grosvenor  mortgage,  and 
bring  no  more  than  a  sum  sufficient  to 
satisfy  the  debt  due  to  him,  the  other  Hens 
would  be  paid  oft  with  the  surplus  in  the 
order  ot  priority  of  record;  but  under  the 
complainant's  claim  ot  vendor's  lien  she 
could  not  get  in  ahead  ot  the  mortgage 
Hens  given  by  her  consent,  but  would 
have  priority  over  the  attachment  liens. 
She  is  a  subsequent  incumbrancer  to 
Woodworth 's  mortgages,  but  a  prior  in- 
cumbrancer tn  Ranney's  execution  levy. 
Ranney 's  execution  levy,  however,  is  a 
prior  Incumbrance  to  Woodworth 's  mort- 
gages, though  subsequent  to  complaiit- 
aut's  lien.  We  think  the  complainant's 
dealings  with  the  property  by  Joining  in 
repeated  conveyances  by  way  of  mortgages 
operated  as  an  extinguishment  of  her  Hen 
as  a  vendor.  The  decree  ot  the  circuit 
court  should  be  reversed,  and  the  bill  dis- 
missed. 


LoNO.  J.,  did  not  sit. 
concurred. 


The  other  Justices 


MOBAN  V.  RoBERai  et  al. 
(Suiprtme  Court  cf  MiehigtM.    Feb.  S7,  1801.) 

MOBTeAaU— FRIORRIIS— DiSORABSB. 

A  mortgage  recited  tliat  it  covered  "six 
notes  of  even  data  tasrewltli.  executed  by  B.  and 
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S.  to  mortKKgeea"  F.  and  B.  In  fact  bat  five  of 
the  notes  were  so  executed,  the  lixth  being  made 
to  one  T.  who  was  present,  and  witnessed  the 
mortgage,  and  from  whom  the  note  was  trans- 
ferred to  plaintUf.  A  discharge  of  the  mortgage 
was  executed  by  F.  and  8. ,  which  was  destroyed 
before  recording,  and  afterwards  a  decree  of 
conrt  was  entered  on  petition  of  one  of  the  mort- 
gagors declaring  the  morteage  satisfied.  The  de- 
fendant, without  knowledge  of  the  facts,  except 
what  was  disclosed  by  toe  record,  became  the 
purchaser  of  a  note  and  Junior  mortgage  made  by 
one  of  the  mortngors,  who  had  become  the  owner 
of  the  land.  Held,  that  his  mortgage  was  su- 
perior to  the  Interest  of  plaintiff  in  the  first  mort- 
gage. 

Appeal  from  drcult  court,  Taacola  coon- 
ty.  In  chancery;  Watson  Beach,  Judge. 

V/ckinaon,  Tbarber  A  Sterensoa,  for  ap- 
pellant Wallace.  Eldrldge  F.  Baeoa,  lor 
appellee. 

Oraxt,  J.  Complainant  was  the  holder 
of  a  promissory  note  for  $114.87,  eeonred 
by  a  mortgage  on  real  estate,  and  flled  bis 
bill  to  foreclose  the  mortgage.  Defend- 
ants Roberge  andScbram  were  the  makers 
of  tbenote.  Themortfrageglven  as  securi- 
ty was  executed  by  Roberge  and  Scliram 
to  defendants  Sweet  and  Asa  Fuller.  De- 
fendant Wallace  was  made  a  party  as  a 
subsequent  mortgagee.  Decree  was  en- 
tered for  complainant,  and  defendant  Wal- 
lace alone  appealed. 

There  Is  but  little,  if  any,  dispute  as  to 
the  material  facts  In  the  rase,  which  are 
as  follows:  October  16, 1879,  RobeKe  and 
Schram  bought  from  one  John  H.  Tucker 
a  saw-mill  for  fSOO.  Fuller  and  Sweet 
had  a  claim  upon  It  for  9686.68.  Roberge 
and  Sell  ram  executed  six  prumissory  notes, 
aggrcKating  $800,  the  total  purchase  price. 
Five  of  these  notes  were  made  payable  to 
Fuller  and  Sweet,  and  the  sixth,  the  note 
In  question,  to  John  H.  Tucker.  It  was 
payable  In  three  years  from  date,  with  In- 
terest at  7  per  cent.  The  mortgage  covered 
the  six  notes,  which  were  described  In  the 
mortgage  as  "  six  promissory  notes,  bear- 
ing even  date  herewith,  executed  by 
John  B.  Roberge  and  Alexander  Schram 
to  said  parties  of  the  second  part. "  The 
bin  is  In  the  usual  form  of  a  foreclosure 
bill,  except  that  It  alleges  a  mistake  In  the 
description  of  the  note  in  question,  and 
prays  tor  a  correction  of  the  mistake. 
Tucker  was  present  at  the  execution  of 
this  mortgage,  was  one  of  the  witnesses 
to  It,  and  shortly  afterwards  transferred 
the  note  to  one  Ransom  Bartlett,  who  In 
turn  sold  and  transferred  it  to  complain- 
ant. There  was  written  across  the  face 
of  this  note  the  words,  "Secured  by  mort- 
gage. "  Roberge  and  Schram  sold  a  half 
Interest  in  the  mill  to  one  John  Hopson, 
and  arranged  with  Fuller  and  Sweet  for 
the  payment  of  the  first  fire  notes  by 
Hopson.  Hopson  paid  them.  The  note 
In  suit  has  not  been  paid,— at  least  the 
testimony  does  not  show  this  fact,— and 
the  burden  of  proof  in  this  respect  was 
upon  the  defendants.  June8,1888,  Hoberge 
deeded  his  interest  in  the  land  to  Schram, 
who  on  the  same  day  executed  a  mortgage 
for  $450  to  one  Willlaui  Cooper.  August 
28. 1888,  this  mortgage  was  assigned  by 
Cooper  to  defendant  Wallace,  who  claims 
to  be  a  bona  Ode  purrhaner  without  no- 


tice ot  complainant's  note  and  his  interest 
in  the  mortgage.  On  December  SO,  1887, 
defendant  Roberge  presented  a  petition  to 
the  circuit  court  for  thecounty  oi  Tuscola, 
in  which  he  set  forth  this  mortgage,  and 
stated  that  the  debt  secured  thereby  bad 
been  fully  paid  and  satisfied,  and  on  the 
same  day  thecourt entered  upou  Its  Journal 
a  certificate  that  the  debt  secured  by  said 
mortgage  was  fully  paid  and  satisfied, 
and  ordered  the  same  to  be  discharged, 
and  declared  fully  paid  and  satisfied.  This 
proceeding  was  In  pursuance  of  Act  No.  8, 
Pub.  Acts  1887.  Schram  applied  to  the 
firm  of  A.  D.  Slaght  &  Co.  for  a  loan  upon 
tills  land.  Slaght  &  Co.  acted  as  the  agents 
for  Mr.  Cooper  In  effecting  the  loan.  Be- 
fore this  loan  was  made,  a  member  of  this 
firm  by  the  name  of  Carson  saw  defend- 
ants Roberge  and  Schram  about  the  mort- 
gage to  Sweet  and  Fuller.  He  does  not 
remember  particularly  what  Schram  said, 
but  says  Roberge  told  htm  "that  he  had 
obtained  a  discharge  of  the  mortgage; 
that  his  house  was  burned  up,  and  that 
the  discharge  was  bumed'ln  the  house  be- 
fore It  had  been  recorded. "  Mr.  Carson 
also  saw  the  proceeding  in  the  circuit 
court,  and  the  action  of  the  conrt  In  de- 
claring the  mortgage  paid  and  ordering 
Its  discbarge.  No  other  efforts  were  mnde 
on  behalf  ot  Mr.  Cooper  to  ascertain  wheth- 
er the  Sweet  and  Fuller  mortgage  bad 
been  paid  cr  discharged.  Whether  or  not 
this  mortgage  was  In  fact  discharged  de- 
pends upon  the  effect  to  he  given  to  the 
testimony  ot  defendant  Roberge  and  John 
C.  Green,  whose  testimony  on  this  point  It 
Is  necessary  to  give  quite  fully.  Roberge 
testifies  substantially  as  follows*  "I  ob- 
tained a  discharge  of  this  mortgageabout 
a  year  after  I  bad  bought  of  Sweet  and 
Fuller.  It  got  lost  in  the  fire.  It  was  in 
the  trunk  that  burned  up  in  that  fire.  I 
obtained  the  discharge  through  Mr.Oreen, 
an  attorney.  Mr.  Hopson  and  Mr.  Green 
obtained  It  for  me.  Green  acted  for  me  In 
procuring  this  discbarge  from  Fuller  and 
Sweet,  and  delivered  it  to  me  as  a  dis- 
charge of  this  mortgage.  It  purported  to 
be  signed  by  Sweet  and  Fuller.  It  was 
witnessed  and  acknowledged. "  Mr.  Green 
testified:  "Fuller  and  Sweet  executed  a 
discharge  of  this  mortgage  to  Roberge.  I 
saw  the  discharge.  It  was  drawn  up  in 
the  ordinary  form  of  a  discharge,  de- 
scribing the  mortgage,  and  where  It  was 
recorded.  It  was  signed  by  Fuller  and 
Sweet.  I  think  I  examined  it  to  see  wheth- 
er it  was  properly  executed.  I  think  it 
was.  They  were  In  Ohio.  I  had  the  dis- 
charge made  out  for  them  to  sign.  I 
think  the  discharge  was  In  accordance 
with  the  laws  of  this  state,  but  I  think 
there  was  some  question  about  the  clerk's 
certificate  In  Ohio,— something  ot  that 
kind,  but  I  don't  remember  Just  what  U 
was  now.  I  banded  It  to  Roberge  Just  as 
It  was."  The  only  other  evidence  show- 
ing the  discharge  is  a  letter  written  by 
the  witness  Green  on  the  11th  day  of  Sep- 
tember, 1887,  to  the  attorney  who  pre- 
pared and  flled  the  petition  tor  Mr.  Roberge 
to  secure  the  order  of  dIscharKO  from  the 
court.  It  reads  as  follows:  "My  Dear 
Sir :  This  man  Roberge  wants  a  mortgage 
discharged  In  your  county.    I  got  him  a 
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diacbarice  in  '81,  and  he  kept  It  at  home, 
and  did  not  record  it,  and  it  waa  burnt 
up  in  the  fire  of  '81 ;  and,  as  I  waa  the  at- 
torney for  Fuller  and  Sweet,  and  got  him 
the  dlacbarge,  I  am  a  good  witneaa  (or 
him  to  satlafy  the  court,  aa  I  have  no  In- 
terest in  tbematter,  and  he  resides  in  your 
county,  and  the  court  is  bandy  for  yon ; 
and  by  petition  to  the  court  be  can  g^et  a 
legal  discharge,  as  Fuller  is  dead.  I  think 
this  would  be  the  beat  way  to  clear  off  the 
mortgage,  as  Boberge's  and  my  evidence 
would  be  sufBcient.  I  am  glad  to  hear  you 
are  in  practice,  and  remain  your  friend. " 
Upon  this  evidence  the  conclnalon  la  irre- 
sistible that  a  full  discharge  of  this  mort- 
gage was  executed  and  delivered.  Of  this 
fact  tbe  second  mortgagee,  Mr.  Ck>oper, 
bad  notice;  and  bis  assignee,  the  defend- 
ant Wallace,  is  entitled  to  the  benefit  of 
that  notice.  Hnbsequent  mortgagees 
without  notice  may  rely  upon  tbe  evi- 
dence of  discharge  as  shown  by  the  record. 
A  discbarge  is  only  conclusive  as  to  those 
who  purchase  in  good  faith.  A  discharge 
may  be  recorded,  and  still  tbe  mortgage 
be  not  discharged.  A  subsequent  mort- 
gagee with  notice  of  that  fact  will  not  be 
protected  by  tbe  record.  It  is  not  neces- 
sary that  the  discharge  be  recorded  in  or- 
der to  protect  a  subsequent  purchaser  or 
mortgagee.  When  sncb  an  one  received 
reliable  information,  upon  which  he  relies, 
that  a  mortgage  has  been  dlarbarg^,  he 
will  be  protected  If  It  turns  out  that  the 
mortgage  was  in  fact  discharged.  The 
defendant  Wallace  was  so  Informed.  He 
in  good  faith  acted  upon  such  information, 
and  his  rights,  therefore,  are  paramount 
to  those  of  tbe  complainant.  There  was 
nothing  upon  the  record  to  show  that  any 
other  person  aside  from  Sweet  and  Fuller 
had  any  interest  in  the  mortgage  given  to 
them.  It  is  alao  quiteapparent  that  there 
was  no  mistake  in  the  mortgage  itself. 
Tucker  was  present  when  the  notes  and 
mortgages  were  drawn,  and  they  were  evi- 
dently drawn  In  the  manner  they  were 
with  the  full  understanding  of  the  parties. 
It  follows,  therefore,  that  complainant 
may  proceed  with  his  foreclosure  as 
against  Schram,  but  subject  to  the  mort- 
gage of  the  defendant  Wallace,  who  will 
recover  costs  in  both  courts.  Tbe  other 
Justices  concurred. 


Cowan  v.  Mubkbgon  By.  C!o. 

(Supreme  Court  of  Michigan.    Feb.  S7,  1891.) 

Nboliobncb— Plkujihq — Vabiancb. 

1.  In  an  action  for  damagres  for  injury  to  a 
buggy  which  was  upset  by  being  driven,  In  Uie 
night-time,  against  some  rubbish  wiiicn  a  street- 
railroad  company  had  piled  In  the  street  in  pre- 
paring the  ground  for  its  tracks,  where  the  decla- 
ration falls  to  allege  that  the  earth  was  allowed 
to  remain  for  on  unreasonable  time,  or  without 
lights  and  barriers  in  the  night-time,  tiiere  can 
be  no  recovery,  as  it  is  not  negligence  on  the  part 
of  the  company  merely  to  excavate  and  throw  up 
the  earth  while  engaged  In  repairing  or  laying 
Its  tracks. 

2.  Where  the  declaration  alleges  that  one  C. 
was  driring,  and  the  proof  shows  that  another 
person  was  driver^  and  there  is  no  allegation  that 
such  person  exercised  due  care,  there  is  a  mate- 
rial variance  between  the  plea^lings  and  proofs. 


Error  to  clnsnlt  eoort,  Muskegon  coun- 
ty; Albert  Diokbbman,  Judge. 

Smith,  Xims,  Hoyt  A  Erwin,  for  appel- 
lant.   Do  Lung  &  O'Hara,  for  appellee. 

McGbath,  J.  Defendant  company  owns 
and  operates  a  street  railway  at  Muske- 
gon. On  the  20th  day  of  October,  1889,  it 
was  engaged  In  extending  and  laying  its 
tracks,  and  bad  excavated  and  dug  up  tbe 
ground  on  Lake  street,  and  bad  thrown 
up  quantities  of  dirt  and  rubbish  into  the 
street  adjoining  its  tracks.  Plaintiff's 
buggy  was  being  driven  npon  the  street 
in  the  night-time,  and,  coming  upon  one 
of  these  heaps  of  dirt,  was  capsised  and 
injured,  and  plaintiff  brought  suit  in  Jus- 
tice court,  recovered  in  thatcoort,  and  de- 
fendant appealed  to  the  circuit  court, 
where  plaintiff  again  recovered.  Plain- 
tiff's declaration  is  in  writing,  and  is  as 
follows:  "  Muskegon  county— sa:  Thomas 
Cowan,  plaintiff  herein,  by  De  Long  & 
O'Hara,  his  attorneys,  complains  of  tbe 
Muskegon  Bailway  Company,  a  corpora- 
tion duly  organised  and  existing  under  tbe 
lawR  of  the  state  of  Michigan,  defendant, 
duly  summoned  in  the  plea  of  trespass  on 
tbe  case,  for  that,  whereas,  tbe  defendant 
heretofore,  to-wit,  on  the  20tb  day  of  Oc- 
tober, 1889,  was  the  owner  and  in  posses- 
sion of  a  line  of  the  street-railway  track 
In  certain  streets  of  the  dty  of  Muskegon, 
to-wit,  on  Lake  street,  in  said  city;  and, 
being  the  owner  and  In  possession  thereof, 
said  defendant,  on  tbe  day  and  year  last 
aforesaid,  for  the  purpose  of  laying  track 
and  making  other  improvements  in  and 
upon  said  line  of  railway  and  track,  grad- 
ed and  excavated  and  dug  up  tbe  ground 
on  said  Lake  street,  and  carelessly  and  neg- 
ligently piled  and  threw  up  a  large  amount 
of  dirt,  rubbish,  and  ground,  so  that  the 
same  became  and  was  dangerous  for  tbe 
driving  of  teams  and  vehicles.  Plaintiff 
further  avers  that  on  tbe  day  and  year 
last  aforesaid  he  was  tbe  owner  of  a  cer- 
tain top  carriage,  which  he  on  said  day  let 
or  hired  to  one  Bichard  Call.  That  he, 
the  said  Richard  Call,  took  said  carriage, 
to  which  was  hitched  a  certain  taorse  of 
the  said  plaintiff ;  and  be,  tbe  said  Call, 
drove  said  horse  and  rode  in  said  carHage 
past  and  upon  said  Lake  street,  which  said 
Lake  street  was  a  public  street  and  a  pub- 
lic highway  in  said  city ;  and  while  tbe 
said  Call  was  driving  said  horse  and  riding 
in  said  carriage,  and  driving  tbe  same  In 
a  careful  and  prudent  manner,  and  with- 
out any  knowledge  that  the  said  dirt  and 
rubbish  was  so  piled  and  thrown  up  In 
said  street,  and  without  any  fault  npon 
the  part  of  said  Call,  he,  tbe  said  Call, 
drove  said  top  carriage  upon  and  against 
said  piles  of  rubbish  and  dirt,  by  means 
of  which  said  carriage  was  overturned, 
broken,  and  injured,  so  that  the  same 
was  damaged  in  a  large  sum,  to-wlt,  in 
the  sum  ol  thirty  dollars,  to  tbe  damage 
of  the  said  plaintiff,  thirty  dollars.  There- 
fore he  bringfs  suit. "  Defendant  pleaded 
the  general  Issue.  The  accident  occurred 
in  the  night-time.  Two  ladles  were  with 
Call  in  the  buggy  at  the  time.  Call  and 
one  of  the  ladies  occupied  the  buggy-seat, 
and  the  other  lady,  who  was  about  17 
years  of  age,  sat  between  the  other  two. 
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Tbe  last-named  yonngr  lady  was  drivlns 
at  tbe  time  of  tbe  accident.  Tbey  bad 
driven  along;  tbe  street  twice  before  on  tbe 
same  evening,  witbont  accident;  and 
Call,  who  was  driving  on  tbeee  occasions, 
bad  noticed  theseobstructions.  Call  testi- 
fied that  tbere  was  no  light  of  any  Icind  at 
tbe  obstruction,  and  defendant  bad  given 
tesdmony  tending  to  sbow  that  lights 
bad  been  placed  upon  it.  At  the  close  of 
plaintitrs  proofs  defendant  asked  the 
court  to  direct  a  verdict  for  defendant. 
bat  the  court  refused  so  to  do.  At  the 
dose  of  tbe  proofs  defendant  asked  the 
court  to  Instruct  the  Jury:  "(1)  Tbe 
plaintiff,  in  his  declaration,  does  not  com- 
plain of  or  allege  any  neglect  of  duty  on 
tbe  part  of  defendant  for  falling  to  erect 
and  maintain  barriers  or  danger  signals 
or  lights,  and  there  can  be  no  recovery  by 
the  plaintiff  for  any  Injnry  sustained  In 
consequence  of  tbe  omission  of  such  duty. 
(2)  Tbe  testimony  on  tbepart  of  tbe  plain- 
tiff  does  not  establish  the  case  set  op  In 
tbe  declaration,  and  your  verdict  should 
be  for  the  defendant. "  Tbe  court  refused 
these  reqoests,  and  error  is  assigned  upon 
the  refusal  of  the  court  to  direct  a  ver- 
dict, and  also  upon  the  refusal  of  tbe 
court  to  instruct  the  Jury  as  request- 
ed. We  think  the  court  Should  have 
directed  a  verdict  for  the  defendant.  In 
tbe  ordinary  course  of  operating  its  street 
railway  the  defendant  was  engaged  in 
repairing  and  laying  its  track,  which  It 
had  tbe  undoubted  right  to  do:  and  it  was 
not  negligence  for  It  to  excavate  and 
throw  up  earth  while  thus  engaged.  The 
proofs  do  not  show  that  the  earth  wan 
allowed  to  remain  there  for  an  unreason- 
able time,  nor  does  the  declaration  allege 
that  it  was  allowed  to  remain  there  in 
tbe  night-time,  or  witbont  ligbts  or  bai^ 
riers.  Again,  the  declaration  avers  tliat 
Call  was  driving  at  the  time  of  the  acci- 
dpnt,  while  the  proofs  showed  that  the 
young  lady  was  driving,  and  the  declara- 
tion contains  no  averment  that  she  was 
exercising  due  care.  Not  only  is  tbere  a 
material  variance  i>etween  tbedeclaratlon 
and  the  proofs,  but  the  declaration  falls 
to  set  forth  a  cause  of  action.  The  Judg- 
ment Is  reversed  and  a  new  trial  granted. 
The  other  Justices  concurred. 


McOraw  et  al.  v.  Bishop. 
{Supreme  Court  of  ittchUjan.    Feb.  27, 1891.) 
CHAmL  MOBTOAOBS— Rights  or  HosieAeBS. 
^here  a  chattel  mortgage  fixes  no  Urns 
when  it  is  to  become  due  and  payable,  and  con- 
taina  a  clause  under  which  the  mortgagees  have 
the  right  to  take  possession  of  the  property  when- 
ever tney  consider  their  claim  in  Jeopardy,  it  Is 
not  necessary  for  the  mortgagees  to  formally  de- 
clare the  mortgage  due  before  tbey  demand  pos- 
session from  an  unaeonred  creditor  who  has  at- 
tached theproper^;  and  on  his  failure  to  comply 
with   the   demand   they  may    maintain  trover 
against  him. 

Error  to  circuit  court,  Kent  county ;  M. 
C.  BoRCB,  Judge. 

Trover  by  Alexander  McOraw  and 
others  against  Lonis  K.  Bishop.  The 
Judge  directed  a  verdict  for  defendant, 
and  plaintiffs  appeal. 

Fletcher    <ft     Wanty,    for    appellants. 


L.  O.  Rvtbertbrd  and  3i.  M.  Hoaseman, 
for  appellee. 

Grant,  J.  One  Harry  Newman,  being 
indebted  to  plaintiffs  in  the  sum  of  $700, 
on  the  26th  of  December,  A.  D.  1880,  exe- 
cuted to  tbem  a  chattel  mortgage  on  his 
stock  of  goods,  which  consisted  of  gentle- 
men's fumlsblng  goods,  clothing,  hats, 
caps,  hoots,  and  shoes.  This  mortgage 
provided  for  future  advances  by  tbe  plain- 
tiffs, and  also  covered  after-acquired 
goods.  On  December  28th  an  unsecured 
creditor  sued  out  a  writ  of  attachment 
from  a  Justice's  court  against  said  New- 
man, and  levied  upon  this  mortgaged 
stock.  The  mortgage  provided  that  the 
mortgagees  might  take  possession  when- 
ever they  should  deem  the  claim  secured 
by  the  mortgage  to  be  In  Jeopardy.  After 
the  levy  the  plalntiflil  placed  a  man  In 
Joint  possession  with  the  sheriff,  by  his 
consent,  while  the  Inventory  was  being 
taken.  After  the  Inventory  was  com- 
pleted, plaintiffs  demanded  possession  un- 
der their  mortgage.  Defendant  refused 
possession,  and  announced  that  he  held 
tbe  goods  in  defiance  of  the  mortgage. 
On  being  informed  that  plaintiffs  would 
bring  suit  against  bim,  he  asked  plaintiffs 
to  wait  until  be  got  his  bond,  and  tlien 
be  did  not  care  it  they  did  sue  him.  Plain- 
tiffs, in  the  attachment  suit,  gave  the  de- 
fendant a  bond,  and  afterwards  plaintiffs 
brought  this  suit  In  trover.  The  circuit 
Judge  directed  a  verdict  for  the  defendant, 
and  Dlalntitfs  appealed.  Tbe  circuit 
Judge  based  his  diri>ctton  upon  the  ground 
that  plaintiffs  should  have  declared  the 
mortgage  to  be  due  before  they  demanded 
possession.  The  attachment  proceedings 
were  void,  and  the  circuit  court  was  di- 
rected by  this  court,  upon  a  writ  of  mua- 
damaa,  to  quash  them. 

The  mortgage  fixed  no  time  when  the 
$700  were  to  become  due  and  payable. 
The.v,  therefore,  became  dee  at  once. 
Bearss  v.  Preston,  66  Mich.  11,  82  N.  W. 
Rep.  012.  It  is  true  that  the  mortgage 
contemplated  that  the  mortgagor  might 
continue  In  possession,  and  carry  on  bis 
business  in  tlie  usual  way.  It  Is  unneces- 
sary to  determine  in  this  case  whether  or 
not,  as  against  the  m6rtgagor,  the  mort- 
gage might  be  foreclosed  immediately  utt- 
er its  execution  for  the  non-payment  of 
the$700.  Tbe  whole  stock  had  been  seized 
by  the  writ  of  attachment,  and  the  mort- 
gagor was  thus  prevented  from  carrying 
on  ills  business  In  the  customary  manner. 
Pndertbese  circumstances  plain titfx  mii^bt 
well  consider  their  claim  In  Jeopardy,  and 
proceed  under  the  terms  of  the  mortgage 
to  take  possession  of  the  goods.  The  ex- 
pression lu  this  mortgage  that  the  mort- 
gaKees  might  take  popt^ession  whenever 
they  considered  their  claim  In  Jeopardy  is 
equivalent  to  the  usual  provision  for  tak- 
ing possession  when  mortgagees  consider 
themselves  Insecure.  This  court  has  held 
that  under  similar  clauses.  In  chattel 
mortgages,  mortgagesH  are  entitled  to 
possession  before  condition  broken,  and 
may  maintain  trover  as  against  those 
who  wrongfully  interiere  with  their  pos- 
session. OroT«>  V.  Wise,  39  Mich.  161; 
Botstord  V.  Murpliy,  47  Mich.  586,  11  N. 
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W.  Rep.  375.  PlaintlOB  were  entitled  to 
bring  replevin  or  trover.  The  circuit  ]ndKe 
should  bave  directed  a  verdict  for  the 
plaintiffs.  Judgment  Ib  reversed,  with 
the  costs  of  this  court,  and  a  new  trial 
ordered.    The  other  lustices  concurred. 


Kent  v.  Colb. 

{Supreme  Court  of  Itichigon.    Feb.  37, 1891.) 

Assault  ako  Battbbt— DAUiiaBg-^csTinoATiOM 

— EVIDBNCB — ^ImFBJlOHKENT. 

L  In  on  action  for  damaeea  for  assault  and 
battery  the  fact  that  plaintiff  used  abusive  lan- 
guage to  defendamt  is  competent  evidence,  and 
uie  admission  in  evidence  of  the  words  used, 
when  called  for  by  plaintifl's  counsel  on  redirect 
examination,  is  not  pr^ndlolal,  aa  their  effect 
could  only  be  to  show  provocation. 

8.  For  the  purpose  of  Impeachment  defendant 
may  be  asked  "U  ne  had  not  stated  that  he  meant 
to  have  killed  plaintiff,  and  would  if  he  had  it  to 
do  over  again. " 

8.  In  such  an  action  Instructions  that  if  plain- 
tiff made  the  first  attack  defendant  would  be  Jus- 
tified in  repelling  it  by  the  exerdse  of  such  rea- 
sonable force  as  seemed  to  him  at  the  time  to  be 
necessary,  and  that  it  must  appear  to  the  Jury 
that  defendanti'in  using  force  to  repel  the  attack, 
acted  honestly,  and  they  are  to  consider  the  rea- 
sonableness of  the  means  used  to  repel  it  in  deter- 
mining whether  defendant  did  act  uonestly,— are 
correct 

Error  to  circuit  court,  Ingham  connty. 
Umitb   &    York,   for   appellant.    R.  A. 
Montffomery,  for  appellee. 

McQbath,  J.  This  is  an  action  of  treii- 
pass  for  assault  and  battery.  The  parties 
met  In  the  evening,  at  a  spelling  school, 
and  had  some  words.  On  the  way  home 
plaintiff  continued  to  use  harsh  language 
towards  defendant,  and  as  the  parties 
neared  defendant's  home  an  altercation 
took  place  In  which  the  plaintiff  was  beat- 
en, bruised,  and  seriously  injured.  As 
usual,  in  this  class  ot  cases,  the  testimony 
was  conflicting,  each  party  insisting  that 
the  other  was  the  aggressor,  and  defend- 
ant claiming  that  he  was  acting  in  self- 
delense,  and  called  to  his  assistance  bis 
two  sons. 

1.  Upon  thetriaIplalntlffwasasked,upon 
cross-examination,  U  be  bad  not  at  the 
school-house,  and  on  the  way  home,  used 
abusive,  insultlng.'and  profane  languag^e 
towards  defendant,  and  he  replied  that  he 
bad.  On  redirect  examination  plaintiff's 
counsel  asked  him  to  state  just  what  lan- 
guage was  used,  and  under  defendant's 
objection  the  witness  was  allowed  to  give 
the  language.  The  admission  of  this  tes- 
timony Is  alleged  as  error.  We  think  that 
its  admission  was  not  only  proper,  but 
that  it  was  not  prejudicial  to  defendant's 
case,  as  its  only  possible  effect  was  to 
show  provocation,  and  thus  reduce  the 
verdict. 

2.  Defendant,  on  cross-examination,  was 
asked,  under  objections,  if  he  bad  not  stat- 
ed, at  a  given  time  and  place,  to  one  King 
that  be  (defendant)  meant  to  bave  killed 

Slaiutiff,  and  If  he  had  it  to  do  over  again 
e  would,  and  replied  that  he  had  not. 
The  object  of  the  question  as  stated  by 
plaintiff's  counsel  was  to  prepare  the  way 
for  Impeaching  the  witness,  and  for  that 
purpose  it  was  clearly  admissible. 

3.  The  defendant  claims  further  that  the 


court  erred  in  his  charge  to  the  Jary  In 
stating  the  rule  governing  the  force  that 
may  be  uned  in  repelling  an  attack.  The 
court  charged  the  jury  very  fully  and  par- 
ticularly upon  this  question,  and  although 
tbere  may  be  sentences  which  without 
the  context  might  seem  to  be  erroneous, 
as  a  whole  the  charge  states  the  correct 
rule  of  law.  The  court  says:  "In  defend- 
ing himself  against  the  unlawful  attack  of 
another  a  man  is  justified  in  resorting  tu 
such  violence  and  the  use  of  such  force  aa 
the  particular  circumstances  ot  the  case 
may  require  for  bis  protection.  Now,  the 
degree  of  foree  to  be  employed  in  protect- 
ing one's  person  must  be  In  proportion  to 
the  attack  made,  and  must  depend  upon 
the  circumstances  in  each  particular  case, 
and  the  imminence  of  the  danger  as  it  ap- 
pears to  blm  at  the  time.  The  only  pur- 
pose which  justifies  the  employment  of 
force  against  the  assault  is  to  defend 
one's  self;  that  is  the  object  to  be  at- 
tained, and  a  man  Is  only  justified  in  using 
such  an  amount  of  force  as  may  appear  to 
him  at  the  time  to  be  necessary  to  accom- 
plish that  purpose.  As  soon  as  that  ob- 
ject Is  attained,  It  is  bis  duty  to  desist. 
If  he  uses  a  kind  of  force  towards  his  as- 
sailant in  excess  or  out  of  proportion  to 
what  may  be  necessary  to  his  o  wn  defense, 
as  it  honestly  appeared  to  him  at  the 
time,  he  is  himself  guilty  of  an  assault. 
"It  Is  proper  for  you  also  to  consider,  if  you 
find  that  theplaintiffmadetheflrsta1;tack, 
that  the  defendant  Cole,  being  required 
to  act  at  once,  in  the  excitement  and  heat 
of  an  affray,  could  not  be  expected  to  exer- 
cise that  nice  discretion  and  accurate  judg- 
ment which  a  jury  by  a  careful  sifting  of 
the  testimony  of  all  the  witnesses,  aided 
by  the  arguments  of  counsel  and  the 
charge  of  the  court,  would  be  able  to  do; 
and  therefore  his  conclusion,  though  be 
acted  honestly  and  in  good  faith,  might 
not  be  perfectly  correct  and  just.  There- 
fore this  is  the  law,  that  if  the  defendant 
did  use  more  force  than  is  actually  neces- 
sary for  self-protection,  if  yon  find  that  he 
sincerely  believed  at  the  time  that  he  was 
using  only  so  much  force  as  was  necessary 
for  his  own  defense,  and  if  you  also  find 
that  be  acted  honestly  and  in  good  faith, 
in  coming  to  that  conclusion,  and  if  yun 
find  also  from  the  evidence  that  such  a  be- 
lief was  a  reasonable  belief  on  his  part, 
under  the  ciroumstanees  that  surrounded 
him  at  the  time,  and  as  the  situation  ap- 
peared to  blm,— then  he  would  not  be 
guilty  of  an  assault  by  reason  of  the  use 
of  such  excessive  force.  The  defendant,  be 
says,  would  be  justified  In  resorting  to 
such  reasonable  foree  as  to  him  seemed  to 
be  necessary  in  the  honest  exerelse  of  his 
judgment  to  protect  himself  from  the  In- 
jury which  be  fully  believed  the  plaintiff 
wns  about  to  Inflict  upon  bim.  If  you  find 
such  appearance  justified  that  belief,  and 
Mr.  Cole's  judgment  was  honestly  exer- 
cised in  coming  to  that  conclusion,  he 
Would  then  bave  a  right  to  at  once  repel 
or  prevent  the  actual  assault,  using  such 
force,  and  such  alone,  as  was  reasonably 
necesiiary,  or  appeared  to  him  as  reasona*. 
bly  necessary,  at  the  time  to  protect  him- 
self. In  the  defendant's  sixth  request,  gen- 
tlemen, I  am  asked  to  say  to  you  that  the 
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defendant  waa  tbebest  Jadge  of  what  was 
necessary  to  defend  hlmseU  against  Kent's 
attack  and  all  the  means  to  be  used  for 
his  own  protection.  As  a  technical  legal 
proposition  that  Is  undoubtedly  correct, 
and  it  Is  true  not  only  as  a  matter  of  law, 
but  as  a  matter  of  common  Bense,  that 
the  party  attacked  is  obliged,  in  the  very 
nature  of  the  case,  to  exercise  bis  best 
Jndirment  at  the  time  as  to  what  shall  be 
done  in  his  own  defense,  and  his  Judgment 
is  ttie  one  which,  it  honestly  exercised,  is 
to  a  large  extent  controlling.  It  would 
be  a bsolnteiy  controlling  unless  the  jury 
should  find  that  his  exercise  of  it  at  the 
time  and  under  tbedrcumstancea  was  such 
an  exercise  as  was  unreasonable  under  all 
the  evidence  in  the  case. "  In  other  words, 
it  must  appear  to  the  Jury  that  the  party 
using  force  to  repel  an  attack  acted  hon- 
eotly,  and  the  Jury,  in  determining  wheth- 
er he  acted  honestly,  are  to  consider  the 
reasonableness  of  the  means  made  use  of. 

There  Is  no  error  in  the  record,  and  the 
jncicrment  below  is  affirmed,  with  costs  of 
both  courts.  Theother  justices  concurred. 


Pboplb  v.  Fiirman. 

(Stipreme  Court  of  Michigan.    Feb.  37,  1891.) 

iNToxiCATiso  Liquors — Illegal  Salb — Pbiob 

COSVICTIOS. 

Act  Mich.  June  28,  1887,  which  minately 
covers  the  entire  subject  of  the  manufacture  and 
aale  of  intoxicating  liauors,  and  which  empowers 
city  ooikncils  to  anthonxe  their  sale  onlyon  week- 
dajrs,  and  which  repeals  all  inconsistent  acts, 
by  Implication  repeals  a  city  oidinanoe  regulat- 
ing the  sale  of  intozlcatine  liquors  on  the  Sabbath 
day ;  and  hence  a  conviction  for  a  sale  on  that 
day,  in  violation  of  the  ordinance,  is  no  bar  to  a 
prosoGution  for  the  same  sale  under  Act  June  28, 
l»b7. 

Krror  to  circuit  court,  Lenawee  county ; 
VunoR  H.  Lane,  Judge. 

Alfred  P.  Furman  was  Informed  against 
for  selling  liquor  on  Sunday  in  violation 
of  Art  Mich.  June  28, 1887,  which  Imposes  a 
fine  not  to  exceed  f200,  and  under  certain 
conditions  imprisonment  tor  six  mouths. 
He  pleaded  a  former  conviction  under  a 
city  ordinance  for  the  same  offense.  The 
ordinance  provides  for  a  fine  of  not  leas 
than  $1U,  nor  more  than  f  20,  or  imprison- 
oient  In  the  county  Jail  not  less  than  5  nor 
more  than  20  days.  His  plea  was  over- 
ruled, and  he  wasconvlcted,  and  appeals. 

Watts  (ftiSinft/i,  for  appellant.  D.B.Mor- 
guu.  Pros.  Atty.,  tor  the  People. 

Grant,  J.  The  respondent  was  a  sa- 
loon-keeper, and  on  December  9, 1890,  was 
convicted,  under  the  liquor  law  of  1887,  of 
having  kept  his  saloon  open  on  Sunday, 
the  24th  of  August,  1890.  He  pleaded  a 
former  conviction  In  bar,  to  which  plea 
the  prosecution  demurred,  and  the  demur- 
rer was  sustained.  The  plea  sets  forth 
that  respondent  was  arrested  upon  the 
complaint  of  the  city  marshal  ou  the  25th 
day  of  August,  1890,  charging  bim  with 
hoving  kept  his  saloon  open  on  said  24th 
day  of  August  contrary  to  an  ordinance 
of  the  city  of  Adrian,  entitled  "An  ordi- 
nance relative  to  maintaining  quiet  and 
Kood  order;"  that  he  was  convicted  of 
that  offense,  was  fined  f  10  and  costs,  and 


In  default  of  payment  was  to  be  Impris- 
oned In  the  county  Jail  for  a  period  of  20 
days;  that  he  bad  paid  the  One  and  costs, 
and  was  discharged.  The  ordinance  under 
which  respondent  was  convicted  was 
passed  by  the  city  ccuncil  25  years  ago, 
when  the  sale  of  intoxicating  liquors  was 
problbittid  by  the  constitution.  The  city 
of  Adrian  was  reincorporated  in  1887  by 
a  special  act  of  the  legislature,  (Local 
Acts  1887,  p.  138.)  By  this  act  the  common 
council  were  empowered  to  require  all 
ale,  beer,  and  porter  houses,  and  all  places 
of  resort  for  tippling  and  intemperance, 
to  be  closed  ou  the  Sabbath  day.  Id.  § 
189,  subd.  7.  By  section  327  the  by-laws 
and  ordinances  of  said  city  which  were  in 
force,  and  not  inconsistunt  with  the  act, 
were  to  remain  In  force,  and  were  de- 
clared to  be  re-enacted.  It  is  insisted  by 
counsellor  the  respondent  that  this  case 
is  ruled  by  People  v.  Henrahan,  76  Mich. 
611,42N.W.  Rep.  1124. 

The  liquor  law  under  which  respondent 
was  convicted  was  enacted  by  the  same 
legislature  which  passed  the  act  of  incor- 
poration. The  liquor  act  was  approved 
June  28th,  while  the  act  of  incorporation 
was  approved  March  8tb.  The  question 
is  one  of  legislative  intent,  and  It  it  can  be 
readily  Inferred  Irom  the  provisions  of  the 
liquor  act  that  the  leg^islature  intended  to 
provide  regulations  for  the  sale  of  intoxi- 
cating liquor  to  the  exclusion  of  regulation 
by  municipal  authorities  that  intention 
must  prevail.  Under  the  prohibition  im- 
posed by  the  constitution  It  is  a  well- 
known  fact  that  intoxicating  liquor  was 
freely  and  openly  sold  in  most,  if  not  all, 
of  the  villages  and  cities  of  the  state,  and 
in  many  of  the  towns.  In  1871  the  com- 
mon council  of  the  city  of  Ann  Arbor 
passed  an  ordinance  to  license  saloons 
without  reference  whatever  to  the  sale  of 
liquor,  imposing  a  license  fee,  and  requir- 
ing a  bond  from  those  who  kept  such 
places.  The  validity  of  this  ordinance 
was  contested,  and  was  finally  sustained 
by  this  court.  KItson  v.  City  of  Ann  Ar- 
bor, 28  Mich.  825.  The  provision  of  the 
charter  of  the  city  of  Ann  Arbnr,  under 
which  this  ordinance  was  passed,  was  in- 
corporated in  very  many  of  the  cities  and 
villages,  and  that  ordinance  adopted  by 
them.  The  liquor  traffic  was  thus  regu- 
lated, controlled,  and  restricted  by  munici- 
pal action.  This  undoubtedly  induced  the 
people  to  make  a  change  in  their  consti- 
tution for  the  pnrpose  of  submitting  this 
traffic  to  legislative  control.  In  1876  the 
legislature  submitted  a  constitutional 
amendment,  striking  out  the  prohibitory 
clause,  which  was  adopted  by  the  people 
at  the  November  election  in  1876.  Since 
that  time  the  various  legislatures  of  the 
state  have  enacted  laws  regulating  the 
sale  of  intoxicating  liquors,  and  provid- 
ing restrictions  under  which  It  could  be 
carried  on.  These  laws  have  substantial- 
ly followed  the  principles  of  the  Ann  Ar- 
bor ordinance.  The  act  of  1887  Is  enti- 
tled "An  act  to  provide  for  the  taxation 
and  regulation  of  the  business  of  manu- 
facturing, selling,  keepingtor  sale,  furnish- 
ing, giving,  or  delivering  spirituous  and  In- 
toxicating liquors,  and  malt,  brewed,  or 
fermented  liquors  and  vinous  liquors,  in 
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thiB  Htate,  and  to  repeal  all  acts  or  parts 
of  acta  luconBlstent  with  the  provlBlons  of 
thlH  act."  The  law  contalnB  84  sections, 
and  very  minutely  covers  the  entire  busi- 
ness of  manufacturing  andBellln^  such  liq- 
uors. It  is  expressly  provided  in  this  act 
that  "in  all  citiea  and  Incorporated  vil- 
lages the  common  council  or  board  of  trus- 
tees may,  by  ordinance,  allow  the  saloons 
and  other  places  where  said  liquors  shall 
be  sold  to  open  at  6  o'clock  in  the  fore- 
n<ion  and  to  remain  open  not  later  than 
11  o'clock  In  the  afternoon,  and  no  longer, 
of  any  week-day  night,  except  on  election 
days  and  holidays."  This  provision  lim- 
its the  power  of  inuniclpallnes  in  legislat- 
ing as  to  the  time  within  which  saloons 
may  be  kept  open,  and  excludes  any  inten- 
tion on  the  part  of  the  legislature  to  con- 
fer upon  them  any  further  power  to  legis- 
late upon  the  subject.  The  act  expressly 
repeals  ail  acts  or  parts  of  acts  in  any 
wise  contravening  or  inconsistent  with  Its 
provisions.  It  is  clear,  therefore,  that  It 
was  the  intention  of  the  legislature  to  pro- 
vide a  uniform  rule,  applicable  to  all 
alike,  for  the  conduct  of  this  boslness. 
The  ordinance  in  question  is  certainly 
inconsistent  with  the  provisions  of  this 
law.  We  are  therefore  of  the  opinion  that 
this  case  is  not  witbln  the  rule  of  People 
V.  Haurahan,  and  that  the  liqnor  act  re- 
pealed the  ordinance  in  question  and  the 
charter  of  the  city  of  Adrian,  in  so  far  aa 
they  assume  local  legislation  over  the  liq- 
uor trattlc.  The  conviction  is  affirmed. 
The  other  Justices  concurred. 


Hatwabd  v.  Kinniit  et  al. 
{Supreme  Court  <ff  Michigan.    Feb.  87, 1801.) 

E8TATBS— GOMSITION   BUBSHQTTBm^MoBTOAeB 

FoRBOUMima — Lachss. 

1.  A  condition  in  a  deed  conveying  land  to 
one  for  life,  with  remainder  to  his  heirs,  prohii>- 
iting  a  conveyance  of  the  land  during  the  life- 
time of  the  tenant  for  life,  is  a  condition  subse- 
quent, and  can  be  enforced  only  by  the  grantor 
and  his  hairs ;  and  hence  strangers  In  possession 
of  the  land  oanoot  resist  the  foreclosure  of  a 
mortgage  executed  by  the  life-tenant  on  the  ground 
that  it  violated  the  condition  in  the  deed. 

2.  The  defense  of  laches  cannot  be  inter- 
posed to  a  bill  in  equity  for  the  foreclosure  of  a 
mortgage  by  an  assignee  thereof,  where  he  has  in 
due  time  instituted  proceedings  of  foreclosure  br 
advertisement,  in  ignoitutce  of  the  fact  that  It 
contained  no  power  of  sale,  and  did  not  discover 
his  mistake  for  several  years  thereafter,  when  he 
immediately  instituted  the  equitable  foreclosure 
proceeding. 

Appeal  from  circnlt  court,  Lenawee 
county,  in  cbancery;  Noah  P.  Loveridoe, 
Judge. 

Foreclosure  by  Henry  C.  Haywood 
against  Amos  A.  Kinney  and  others. 
There  was  a  decree  in  complainant's 
favor,  and  defendants  appeal. 

Millard,  Wood  &  Bird,  for  appellants. 
D.  B.  Morgan  and  J.  F.  Welch,  lor  appel- 
lee. 

Champlin,  C.  J.  The  bill  in  this  case 
was  filed  to  foreclose  a  mortgage  executed 
by  Francis  H.  Strong  and  Georgia  A, 
Strong,  his  wife,  to  Israel  Hall  on  the  10th 
day  of  November,  1866,  to  si^cnre  to  the 
said  Israel  Hall  the  payment  of  the  sum 


of  91 ,500  mentioned  In  a  promissory  note 
of  even  date  with  the  mortgage,  with  an- 
nual interest  thereon.  This  mortgage 
was  duly  acknowledged  and  recorded  in 
the  office  of  the  register  of  deeds  for  the 
county  of  Lenawee  on  the  16th  day  of  No- 
vember, 1866.  The  mortgage  purported 
to  sell  and  convey  unto  Israel  Hall,  as  tlie 
party  of  the  second  part,  the  S.  W.  J{  of 
the  8.  W.  Ji  of  section  21,  township  8  S., 
range  2  E.,  Michigan.  The  bill  of  com- 
plaint sets  forth  that  on  or  about  the 
23d  day  of  February,  1882,  Israel  Hall  as- 
signed said  mortgage  to  the  complainant 
in  this  suit  for  the  use  and  benefit  of 
Zackra  E.  Strong  and  Olive  May  Strong, 
children  of  the  said  Georgia  A.  Strong,  one 
of  the  mortgagors  mentioned  in  said 
mortgage,  together  with  tlie  note  and  all 
moneys  then  doe  and  the  Interest  that 
might  tbereafteir  grow  due  on  said  note 
and  mortgage.  This  assignment  was  duly 
acknowledged  on  the  23d  day  of  Febru- 
ary, 1882,  and  was  recorded  on  the  25th  of 
that  month.  The  bill  farther  states  that 
on  the  18th  day  of  June,  1866,  the  said 
Francis  H.  Strong,  one  of  the  parties  of 
the  first  part  in  the  said  indenture  of 
mortgage,  and  Joseph  T.  Strong,  Chester 
W.  Strong,  and  Gertrude  J.  Cole  were  the 
owners  In  fee  and  tenants  in  common  of 
tbe  said  premises:  and  on  the  date  last 
mentioned  Joseph  T.  Strung  and  his  wife, 
Chester  W.  Strong,  and  Gertrude  J.  Cole, 
for  the  consideration  of  91,000,  executed 
and  delivered  to  Francis  H.  Strong  a  cer- 
tain qnitclaim  deed,  thereby  granting  and 
selling  onto  the  said  Francis  H.  Strong  all 
their  right,  title,  and  interest  in  and  to 
the  said  premises,  to  have  and  to  hold 
the  said  premises  with  the  appurtenances 
unto  thesaid  Francis  H.  Strong,  the  party 
of  the  second  part  in  said  deed  mentioned, 
during  his  natural  life-time,  and  his  heirs 
and  assigns  of  his  heirs,  forever,  but  nut 
to  be  conveyed  during  the  life-time  of  the 
said  Francis  H.  Strong;  that  this  deed 
was  duly  acknowledged  on  the  18tb  day 
of  June,  1866,  by  the  grantors,  and  was 
recorded  on  the  2d  day  of  July,  1866.  in  the 
office  of  the  register  of  deeds  of  said  coun- 
ty of  Lenawee.  The  complainant  further 
states  that  the  said  indenture  of  mortgage 
before  mentioned,  executed  by  the  anid 
Francis  H.  Strong  and  Georgia  A. Strong, 
his  wife,  to  the  said  Israel  Hall,  was  given 
upon  and  Intended  to  give  all  the  right, 
title,  and  interest  of  the  said  Francis  H. 
Strong  and  Georgia  A.  Strong  in  and  to 
tbe  said  premises  described  therein ;  that 
said  Zackra  E.  and  Ollre  May  Strong  in 
the  said  asBlgnmrnt  of  mortgage  men- 
tioned are  the  sole  and  only  issue  of  the 
said  Francis  H.  Strong  and  Georgia  E. 
Strong;  that  both  are  living,  and  are  un- 
derthe  ageol  21 ;  tliut  about  the  Ist  day  of 
January,  1878,  said  Francis  H.  Strong  left 
and  abandoned  his  children  without  pro- 
viding them  any  means  whatever  for  their 
education,  support,  or  maintenance,  and 
has  ever  since  persisted  in  bo  deserting 
them,  and  wholly  neglected  and  refused 
to  provide  anything  whatever  for  them; 
that  the  said  raortROge  was  asRigned  to 
the  complainant  by  thesaid  Israel  Hall  for 
the  use  and  benefit  ol  said  children  in  order 
that  the  complainant  might  collect  the 
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same  and  apply  the  prooeeds  thereot  for 
their  nse  and  benuflt;  and  that  the  same 
was  and  is  the  only  means  from  which 
sopportcan  be  provided  lor  them.  The 
complaint  further  sets  ont  that  this  mort- 
gngo  so  asslgrned  to  htm  contained  no 
power  of  sale,  as  required  by  the  laws  of 
the  state,  to  authorise  its  foreclosure  by 
adrertlaement,  and  that  the  complainant, 
being  entlraly  mistaken  and  misled  by  Ig- 
uorance  of  this  fact,  on  the  20th  day  of 
May,  1882,  commenced  proceedings  to  fore- 
close the  mortgage  by  advertisement,  pros- 
ecuted the  same  to  sale,  and  became  the 
porcbaser  thereat,  and  received  the  sheriff's 
deed  therefor;  that  the  deed  so  received 
was  acknowledged  on  the  28th  day  of  An- 
gnst,  1882.  and  recorded  on  the  29tb  day 
of  August  in  the  office  of  the  register  of 
deeds  of  Lenawee  county;  that  he  sup- 
posed tbat  the  proceedings  tn  foreclose 
said  mortgage  by  advertisement  were  reg- 
ular, valid,  and  binding  in  law.  He  also 
states  tbat  on  the  7th  day  of  December, 
1888,  said  Qoorgia  A.  Strong,  by  the  name 
of  Georgia  A.  Bayward,  (she  having  In 
the  mean  time  married  the  complainant,) 
in  order  to  protect  her  children,  as  the 
beneficiaries  onder  said  mortgage,  exe- 
cuted a  quitolaim  deed  of  the  premises  to 
the  complainant  In  trust  for  the  use  and 
benefit  of  said  children :  that  said  deed 
was  duly  acknowledged,  and  was  after- 
wards recorded  on  the  14th  day  of  Novem- 
ber. 1884,  In  the  office  of  the  register  of 
deeds  of  Lenawee  county.  The  bill  also 
sets  ont  that  previous  to  the  execution  of 
said  deed  by  Georgia  A.  Hay  ward  she  had 
acquired  a  tax-title  upon  said  premises  by 
deed  from  Charles  M.  Croswell,  who  had 
obtained  the  auditor  general's  deed  for  the 
taxes  of  1887;  but  it  further  states  that 
such  deed,  on  account  of  errors  In  the  as- 
sessmcnt  of  said  taxes  of  1867,  was  abso- 
lutely void,  and  that  no  title  whatever  in 
and  to  said  lands  by  virtue  of  said  deed 
vested  In  the  said  Georgia  A.  Strong,  now 
Hay  ward.  He  further  states  that  the 
mortgaged  premises  had  not  been  re- 
deem 3d  from  the  sale,  and  he,  still  l)eing 
mistaken  and  utterly  Ignorant  of  the  fact 
tbat  the  mortgage  contained  no  power  of 
sale,  and  bonestly  believing  the  foreclosure 
proceedings  valid,  brought  an  ejectment 
to  obtain  possession  of  the  land  in  the  cir- 
cuit court  for  the  county  of  Lenawee 
against  th«  defendant  Amoa  A.  Kinney 
and  Andrew  Church  and  Charles  Church, 
who  were  then  in  the  poBsession  of  the 
premises,  holding  the  same  adversely  to 
the  complainant  under  claim  of  ti  tie ;  that 
Issae  was  framed  in  said  suit  and  recov- 
ery had  in  favor  of  the  plaintiff  therein; 
that  before  the  time  fixed  by  the  statute 
bad  expired  a  new  trial  of  the  cause  was 
obtained  by  the  defendants,  and  he,  hav- 
ing then  discovered  the  fact  that  the  mort- 
gage did  not  contain  a  power  of  sale,  or- 
dered the  ejectment  suit  discontinued. 
The  court  refused  to  do  so.  for  the  reason 
that  the  beneficiaries  of  the  mortgage  ap- 
peared by  another  attorney,  and  asked 
leave  to  prosecute  the  suit,  and  that  the 
suit  resulted  In  a  verdict  and  Judgment 
for  the  complainant;  that  for  some  rea- 
son, which  the  complainant  does  not  ex- 
plain, the  suit  was  finally  discontinued  be- 


fore the  commencement  of  this  suit  to 
foreclose  the  mortgage.  The  complainant 
further  expressly  charges  tbat  up  to  the 
time  be  withdrew  from  said  cause  he  pros- 
ecuted said  ejectment  suit  in  utter  Igno- 
rance of  the  mistake  as  to  his  title  to  the 
mortgaged  premises  for  the  recovery  of 
which  said  ejectment  suit  was  instituted, 
and  that  he  honestly  believed  that  his 
title  to  said  mortgaged  premises  was  per- 
fect to  the  extent  of  the  right,  title,  and 
interest  of  said  Francis  H.  Strong  and 
Georgia  A.  Strong  therein,  and  tbat,  had 
he  not  been  misled  in  respect  to  said  title, 
he  would  have  foreclosed  said  mortgage 
in  equity  before  the  expiratlcm  of  15  years 
from  the  time  the  same  became  due.  He 
further  states  that  Francis  H.  Strong,  one 
of  the  mortgagors.  Is  not  a  resident  of  this 
state,  and  has  not  been  for  11  years  last 
past,  and  that  he  Is  credibly  informed,  l>e- 
lieves,  and  charges  that  the  said  Strong  is 
financially  irresponsible,  and  has  been  ever 
since  said  note  became  due,  ^nd  that  the 
amonnt  dae  to  the  complainant  upon  said 
note  and  mortgage,  as  trustee  of  said 
minor  children,  will  be  wholly  lost  as  to 
said  children  unless  the  same  is  realised  by 
the  sale  of  the  mortgaged  premises  by 
foreclosure.  He  further  states  that  the 
note  which  was  delivered  at  the  time  the 
mortgage  was  executed  was  payable  on 
the  10th  day  of  November.  1889,  and  tbat 
there  Is  now  due  and  unpaid  upon  said 
note  and  mortgage  the  sum  of  f8.860,  and 
that  no  proceedings  at  law  have  been  had 
to  recover  the  debt,  or  any  part  thereof, 
except  MS  before  stated.  He  further  states 
that  from  an  examination  of  the  records 
of  deeds  and  morteges  in  the  office  of  the 
register  of  deeds  in  the  county  of  Lenawee 
it  appears  that  Amo9  A.  Kinney  and  Lu- 
clnda  Kinney  have,  and  claim  to  have, 
rights  and  interests  in  the  premises  de- 
scribed in  said  Indenture  of  mortgage,  or 
in  some  part  or  parts  thereof,  as-subse- 
quent purchasers,  incnmbrancers,  or  other- 
wise. He  prays  for  a  foreclosure  of  the 
mortgage  in  the  usual  form. 

The  defendants  Amos  A.  Kinney  and  Lu- 
cinda  Kinney  demur  to  the  bill  for  want 
of  equity,  and  for  the  reason  that  the  bill 
had  not  been  exhibited  within  16  years 
from  the  time  the  note  and  mortgage  be- 
came due  and  payable,  which  demurrer 
was  overruled,  and  thereupon  they  an- 
swered, admitting  the  execution  and  de- 
livery of  said  note  and  mortgage  tu  Israel 
Hall  and  the  execution,  acknowledgment, 
and  recording  of  the  assignment  as  stated 
in  tbe  bill;  admitting  that  the  whole 
amount  of  said  note,  according  to  its 
terms,  is  due  and  unpaid ;  admitting  also 
that  proceedings  were  had  to  foreclose  the 
mortgage  by  advertisement,  as  stated  in 
the  bill,  and  that  such  pruceedlnKs  were 
void  tor  tbe  ruasons  Htated  In  the  bill. 
They  admltalso  the  commencement  of  the 
suit  in  ejectment,  and  the  proceeding's 
thereon,  as  stated  In  tbe  bill,  and  the  dis- 
continuance of  the  suit.  They  admit  that 
they  have,  and  claim  to  have,  rights 
and  interests  in  the  premiseB,  and  tbat 
such  rights  and  Interests  were  acquired  by 
them  8ubBequ<>nt  to  the  date  of  Bald  mort- 
gage. They  aver  that  thedefendant  Amos 
A.  Kinney  has  acquired  all  the  right,  title. 
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and  interest  of  the  said  Francis  H.  Strong 
under  and  by  virtue  of  the  sheriff's  sale 
and  deed  under  the  Judgment  executed 
against  said  Francis  in  the  suit  in  the  cir- 
cuit court  (or  the  county  ol  Lenawee ;  and 
also  several  tax-titles  under  deeds  made 
by  the  auditor  general  of  said  state  on 
sales  of  said  premises  made  pursuant  to 
law  for  delinquent  taxes,  and  that  the  de- 
fendant Lucinda  Kinney  has  also  pur- 
chased the  premises  under  a  tax-sale  made 
by  the  auditor  general  ol  the  state  for  de- 
linquent taxes  pursuant  to  law,  and  re- 
ceived a  deed  therefor.  The  answer  is  also 
coupled  with  a  demurrer  based  upon  the 
ground  that  the  bill  was  not  filed  within 
16  years  after  the  mortgage  became  doe 
and  payable,  and  no  payment  had  been 
made  thereon.  A  general  and  special  rep- 
lication was  filed  to  the  answer  of  Amos 
A.  and  Lucinda  Kinney,  the  defendant 
Georgia  A.  Uay  ward  admitting  the  exe- 
cution of  the  mortgage  by  herself  and 
Francis  H.  Strong  as  charged  in  said  bill 
of  complaint  and  the  assignment  thereof, 
and  that  no  part  of  the  mortgage  has  been 

gaid ;  admits  that  the  sum  stated  in  the 
ill  isnowdueas  therein  charged;  and  also 
admitting  ail  other  material  facts  charged 
in  said  bill.  Proofs  were  taken  in  open 
court  before  the  Hon.  NdahP.Lovrbidor, 
from  which  it  appeared  that  Ralph  P. 
Strong  was  at  the  time  of  his  death  the 
owner  of  the  premises ; ;  that  be  died  In 
the  fall  of  1864,  leaving  as  his  heirs  at  law 
tour  children,  namely,  Joseph  T.,  Francis 
H.,  Chester,  and  Gertrude  Strong,  who 
was  married  to  a  man  by  the  name  of 
Cole.  It  was  also  proven  that  the  widow 
of  Ralph  P.  Strong  is  dead.  The  defend- 
ants Amos  A.  and  Lucinda  Kinney  intro- 
duced in  evidence  several  tax-deeds  of  the 
premises,  against  theohjectionof  the  com- 
plainant's solicitor,  and  also  the  proceed- 
ings under  the  attachment  suit  set  up  in 
his  answer.  The  circuit  court  entered  a 
decree  In  favor  ol  the  complainant  tor  the 
foreclosure  and  sale  of  the  mortgaged 
premises. 

Since  the  decree  of  the  court  below,  the 
decision  in  the  case  of  McKesson  v.  Daven- 
port, (Mich  )  reported  in 47 N.  W.  Rep  at 
page  101,  having  been  brought  to  the  at- 
tention of  the  solicitor  for  the  defendant, 
bo  waives  the  position  taken  by  him  that 
the  statute  referred  to  in  that  decision  ap- 
plies to  the  case  under  consideration. 

He  also  insists,  as  does  the  solicitor  for 
the  complainant,  that  adverse  claims  and 
titles  to  land  cannot  be  tried  in  a  suit  to 
foreclose  a  mortgage,  but  the  defendant's 
solicitor  insists  that  under  the  general 
rules  of  equity  the  mortgage  has  become 
stale,  and  the  statute  of  limitations  can 
be  applied  to  it.  We  dn  not  think  that 
this  position  is  tenable.  The  complainant 
shows  sufficient  excuse  for  delay  in  filing 
this  bill  for  the  foreclosure  of  the  mort- 
gage. 

Defendant's  solicitor  further  claims  that 
the  clause  in  the  deed  of  the  heirs  to  Fran- 
cis H.  Strong,  reading  as  follows:  "But 
not  to  be  conveyed  during  the  llfe-tlnie  of 
said  Francis  H.  Strong. " — operated  as  a 
restraint  upon  the  right  of  alienation  of 
Francis  H.  Strong,  and  therefore  he  could 
not  give  a  valid  mortgage  upon  the  three- 


fourths  of  the  pramiaes  couTeyAd  to  him 
by  that  deed,  he  only  having  a  Kfe-estate 
in  three-fourths  of  the  premises,  and  his 
right  to  convey  being  prohibited.  These 
words,  if  effectaal  for  any  purpose,  oper- 
ate and  were  evidently  intended  as  a  con- 
dition subsequent.  The  deed  created  a 
life-estate  merely  in  three-fourths  of  the 
premises,  and  the  insertion  of  the  words 
served  to  make  that  an  express  condition 
which  at  the  common  law  was  Implied 
in  every  estate  for  life  or  years.  2  BI. 
Comm.  168.  Such  condition,  however,  de- 
feats the  estate  to  which  it  is  annexed  on- 
ly at  the  election  of  him  who  has  the  right 
to  enforce  it.  No  one  entitled  to  enforce 
the  condition  has  sought  to  defeat  the  es- 
tate granted  to  Nathan  Strong,  and  until 
this  is  done  the  mortgagee  has  a  right  to 
enforce  his  security  to  the  same  extent  as 
If  the  condition  was  not  contained  in  the 
deed. 

The  defendant  Amos  A.  Kinney  claims 
as  a  subsequent  purchaser  under  an  exe- 
cution sale,  but  this  is  subject  to  the 
mortgage  of  the  complainant,  and  he  was 
properly  made  a  party  defendant.  The 
complainant  failed  to  show  that  Lucinda 
M.  Kinney  had  any  interest  In  the  prem- 
ises which  was  subject  to  his  mortgage. 
The  record  discloses  that  she  had  a  tax- 
title  upon  the  premises  which,  the  com- 
plainant must  have  known,  could  not  be 
litigated  in  this  suit,  and  there  was  there- 
fore no  reason  for  making  her  a  party. 
The  bill  will  be  dismissed,  with  costs,  as  to 
her,  the  decree  of  the  court  will  be  af- 
firmed, with  costs,  as  to  the  other  defend- 
ant, and  no  writ  of  assistance  will  be 
awarded  to  put  Amos  A.  Kinney  out  of 
possession  of  the  premises  which  be  claims 
to  bold  by  a  paramount  title.  The  other 
Justices  concurred. 


QUINLAN  Y.  VlLI/AOK  OF  MaNISTIQCB. 

{Su/preme  Court  vj  IflcMgan.  Feb.  37,  1891.) 
VaxAoas— LiABiuTT  roR  Dsnonn  Bridges. 
Under  How.  St  Mich.  {  285S,  providing 
that  the  bridges  within  the  limits  of  any  village 
incorporated  under  that  act,  in  the  highways  lad- 
ing into  or  throagh  the  village,  laid  out  by  the 
township  commlsaioners,  shall  be  kept  in  repair 
by  the  township,  and  Ix>cal  Acts  lUoh.  1886,  Ho. 
377,  incorporating  the  village  of  Hanistlque,  aeo- 
tion  4  of  which  provides  that  in  all  thmgs  not 
otherwise  provided  It  shall  be  governed  by  the 
general  law,  (section  2863,  snpraT)  and  section  6, 
that  the  village  shall  be  exempt  nom  the  control 
of  the  township  commissioners  of  highways,  and 
that  the  said  commissioners  shall  not  levy  high- 
way taxes  on  village  property,  the  village  is  not 
liaole  for  a  defective  orldge  in  a  highway  run- 
ning through  it 

Error  to  circuit  court,  Schoolcraft  coun- 
ty, J.  H.  Steere,  Judge. 

J.  B.  aark,  for  appellant.  W.  F.  Rigga, 
for  appellee. 

McGratb,  J.  This  is  an  action  of  case 
to  recover  damages  resulting  from  the 
breaking  of  a  bridge  across  theManistlque 
river,  within  the  corporate  limits  of  the 
village  of  Manlstlque.  The  defendant  de- 
murred to  plaintiff's  declaration.  The  de- 
murrer was  sustained,  and  plaintiff  ap- 
peals. The  grounds  of  the  demurrer  are 
several,  but  it  is  necessary  to  consider 
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that  only  wtaicti  puts  In  iBsne  the  liability 
of  the  Tillage  under  the  statote  Kivlng  a 
right  ot  action  tor  inJurieB  resulting  from 
defective  highways  and  atreets.  The 
bridge  In  qneatlon  Ib  in  a  highway,  which 
rnns  into  and  through  the  village  of  Man- 
i8ti<|uefrom  one  of  the  townships  In  which 
the  Tillage  Is  sltnated.  The  general  law 
providing  for  the  Incorporation  of  villagea 
con  taina  the  following  section :  "  Sec.  2858. 
The  council  shall  have  the  auperviBlon  and 
control  of  all  public  highways,  bridges, 
streets,   avenues,  alleys,   sidewalka,  and 

Subtle gronnds  within  the  village,  and  shall 
ave  Ukeauthority  over  the  same  aa  is  giv- 
en by  tbC'general  lawsot  the  state;  provid- 
ed, that  the  bridges  within  the  limits  of  any 
village  incorporated  under  this  act,  In  the 
highways  leading  into  or  through  said 
village,  which  have  been  or  shall  hereafter 
be  laid  out  by  the  commissionera  ot  high- 
ways of  the  township  or  townships  In 
which  said  village  may  be  located  or 
established  by  any  other  lawful  authori- 
ty, except  the  authority  of  such  village, 
Bball  be  built,  controlled,  and  kept  in  re- 
pair by  the  township  or  townships  in 
which  they  may  be  located,  the  same  as  if 
•aid  village  were  not  Incorporated,  and 
all  the  other  bridges  in  said  village  shall 
be  built,  controlled,  and  kept  in  repair  by 
said  village."  The  village  of  Manlstlgue 
was  incorporated  by  Act  No.  277  of  the 
Local  Acts  or  1885,  sections  4,  6,  and  6  ot 
which  are  as  follows :  "  Sec.  4.  Said  village 
of  Manlstique  shall.  In  all  things  not  here- 
in otherwise  provided, be  governed  by,  and 
its  powers  and  duties  defined  by,  an  act 
entitled  'An  act  granting  and  defining  the 
powera  and  duties  of  incorporated  vil- 
lages,' approved  April  first,  eighteen  hun- 
dred and  aeventy-flve:  provided,  that, 
wherever  the  word  'March'  occnra  in 
Bald  act.  In  Its  application  to  tbla  act  it 
shall  be  read  'May,'  and  wherever  the 
word  'April' occurs  in  aatd  act  it  shall 
read  'June.'  Sec.  6.  The  president  of  said 
village  shall  be  ex  otBcIo  a  member  of  the 
board  of  ■operviaora  ot  the  county  ot 
Schoolcraft.  Sec.  Q.  The  Bald  village  shall 
be  exempt  from  the  superintendence  and 
control  ot  the  commissioners  of  highways 
ot  the  townships  in  which  said  village  is 
located,  and  it  shall  not  be  Ipwlul  for  the 
BupervisorB  of  said  townships  to  levy  or 
nsnciia  any  highway  tax  upon  the  taxable 
property  of  said  village,  nor  shall  the  In* 
babitanta  thereof  be  liable  to  perform  any 
high  way  labor  excepting  such  as  is  ordered 
by  the  council  of  said  village. "  The  act 
named.  In  section  4,  Is  the  general  law 
of  which  section  2858  Is  a  part:  and  it  Ib 
contended  that  section  6  of  the  act  of  1886 
takes  the  defendant  village  out  of  section 
2863  of  the  general  law,  and  makes  It  the 
duty  of  the  village  to  maintain  and  keep 
in  repair  the  bridge  in  question.  In  deter- 
mining the  purpose  of  section  6,  all  of  Its 
provlsiona  must  be  taken  together.  It  is 
tme  that,  by  the  general  law,  it  la  made 
the  duty  of  the  commiasioner  of  higli  ways 
to  care  tor,  repair,  and  anpervise  high- 
ways aa  well,  and,  while  the  language  ex- 
empting the  Tallage  from  the  supei-vlBlon 
of  thecommlsitionerof  high  ways  is  general 
in  Its  terms,  the  prohibition  which  fol- 
lowa  It  directs  us  at  once  to  the  subject- 


matter  of  that  snperTislon  to  which  the 
exemption  applies.  The  impoaltion  of 
highway  taxea  only  la  prohibited.  Under 
the  general  law,  moneys  raiaed  for  the 
building,  rebuilding,  and  repair  of  bridges 
conatitute  a  fund  aeparate  and  distinct 
from  the  highway  tax  fund.  The  com- 
misaloner  ot  highways  may  expend  not  to 
exceed  $1,000  for  bridge  purposes,  draw 
hia  orders  therefor,  notify  the  clerk  of  the 
amount,  and  the  same  la  put  upon  the 
tax-roll,  and  applied  to  the  express  pur- 
pose of  the  redemption  ot  these  orders. 
If  more  than  f  1,000  is  deemed  necessary, 
the  question  of  raising  the  amount  is  sub- 
mitted to  the  electors  to  be  determined  by 
ballot;  and  the  statute  proTldes  that  the 
ballot  Bhall  express, " For  the  bridge  tax, " 
or''Again8t  the  bridge  tax."  Section  6 
doea  not  attempt  to  exempt  the  village 
from  tbla  tax,  nor  doea  It  release  the 
•townahip  from  tbe  liability  thereto.  Sec- 
tion 2868,  In  clear  and  unequivocal  terms, 
ImpoBes  the  duty  of  the  care  and  repair  of 
the  bridge  upon  this  township,  and  that 
duty  will  not  be  shifted,  unless  the  intent 
so  to  do  Ib  equally  clear.  The  obvlnna 
import  of  section  6  la  to  relieve  tbe  village 
from  the  impoaltion  of  ordinary  highway 
taxes,  and  to  place  under  its  control  the 
streets  within  its  corporate  limits.  The 
judgment  l>elow  la  therefore  affirmed. 
The  other  Justices  concurred. 


Harru  v.  Scotel. 
{Su/prtme  Court  of  Michigan.   Feb.  27,  1891.) 

DBBD— CONSTRDCTIOH— FlXTUBBS — BSTOFFIk 

1.  Fence-rails  piled  on  the  land  at  the  time 
of  ita  sale  do  not  pass  by  the  deed,  thongh  they 
had  previonsly  been  In  a  fence  on  the  land  for 
nearly  50  years. 

S.  That  the  deed  describes  the  land  as  the 
same  the  grantor  received  In  partition,  together 
with  the  hereditaments  and  appnrtenanoes  there- 
to belonging,  does  not  estop  the  grantor  from 
claiming  the  rails  taken  out  of  the  fence,  wad 
piled  np,  before  the  oonveyanoe,  but  after  the 
partition. 

Error  to  circuit  court,  'Wayne  county ; 
Qeoboe  S.  Hosmer,  Judge. 

J^aA<>r<ft&stei8,  for  appellant.  Cntcheon, 
Stellwugen  dt  Flemiag,  for  appellee. 

Morse,  J.  This  is  an  action  In  trover 
for  the  convendon  of  3,000  fence-rails,  com- 
menced in  Justice  court,  and  subsequently 
appealed  to  tbe  circuit  court  of  Wayne 
county.  Plaintltt  recovered  Judgment  in 
both  courts.  The  plaintiff,  in  tbe  parti- 
tion of  real  estate,  February  6, 1886,  be- 
came the  owner  of  a  piece  of  land  17  feet 
wide  and  1,801  feet  In  length.  There  was 
then  a  fence  on  the  land  which,  before  tbe 
partition,  made  a  lane.  She  sold  the  land 
to  defendant  October  8, 1888.  The  deed  of 
conveyance  waa  a  warranty  deed  in  the 
ordinary  form.  Having  no  use  for  a  lane 
on  the  premises,  about  a  year  before  she 
Bold  to  the  defendant  the  plaintiff  took 
down  the  fence,  and  piled  up  the  rails  on 
the  premlBes,  intending,  aa  she  teBtifl<>8,  to 
remove  them  to  a  farm  that  ehe  owned  In 
Dearborn.  She  had  drawn  84  posts  upon 
tills  land,  and  made  aome  preparation  to 
build  a  board  fence  aa  a  division  fence  be- 
tween her  land  and  that  ot  others,  aa,  at 
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the  time  the  partition  was  made.  It  left 
tbe  premisee  allotted  to  ber  open  and  un- 
fenced.  She  testified,  against  objection, 
that  at  tbe  time  i<be  made  Che  agreement 
with  defendant  to  sell  talm  tbe  land  she  re> 
served  the  rails.  There  was  no  reserva- 
tion in  the  deed.  The  rails,  prior  to  being 
piled  up  by  plaintiff,  had  been  in  this  lane 
fence  nearly  60  years.  Plaintiff  had  no 
use  for  the  lane  after  the  partition.  De- 
fendant testified  that  plaintiff,  when  mak- 
ing the  agreement  to  sell,  wanted  to  re- 
serve the  rails,  but  he  would  not  consent 
to  it,  and  boaght  the  place  as  it  was. 
The  circuit  Judge  submitted  the  question 
to  the  Jury,  Instructing  ttiein  that  tbe 
rails  piled  upon  t|ia.4MnmlBes,  and  not  l>e- 
ing  In  any  aztarttng  fence  at  tbe  time  of  tbe 
•ale,  were  personal  property,  and  that, 
unless  they  found  that  the  plaintiff  sold 
the  rails  to  the  defendant,— Agreed  that 
they  should  go  with  tbe  land, — she  was 
entitled  to  recover.  Tbe  court  was  right, 
and  the  Judgment  must  be  affirmed.  Rails 
piled  up,  under  the  circumstances  that 
these  were,  are  personal  property.  There 
can  be  no  claim  that  fence-rails  are  of  neces- 
sity part  of  tbe  realty  unless  they  are  in  a 
fence,  and  even  in  such  case  they  may  re- 
main as  persoualty,  if  such  be  the  agree- 
ment between  the  parties  Interested  at  the 
time  the  fence  is  built.  Curtis  v.  Leasia, 
( Mich.)  44  N.  W.  Rep.  500.  The  contention  is 
made,  that  plalnttf  is  estopped  from  claim- 
ing these  rails  because,  following  the  de- 
scription by  metes  and  bounds  of  the 
premises  in  her  warranty  deed  to  defend- 
ant, the  deed  continues  an  follows:  "Be- 
ing the  same  premlHes  which  were  assigned 
by  said  commissioners  In  pnrtition  to 
Mary  E.  Harris,  •  •  •  together  with 
all  and  singular  the  hereditaments  and 
appurtenances  thereunto  belonging, "  etc. 
It  is  argued  that  she  thereby  conveyed 
these  rails,  because  they  were  a  part  of  the 
realty  when  she  received  it  in  partition. 
We  do  not  consider  this  statement  in  the 
deed  to  be,  or  to  have  been  intended  to  be, 
a  covenant  that  the  premises  were  to  be 
conveyed  to  defendant  in  exactly  the  same 
condition  as  to  fences,  timber,  and  grow- 
ing crops  as  they  were  when  she  received 
them.  Such  a  construction  would  be  ab- 
surd. If  the  rails  must  pass  under  tbe 
warranty  because  of  this  clause,  then  she 
must  also  account,  under  such  warranty, 
to  the  defendant  for  all  the  timber  stand- 
ing or  crops  growing  upon  the  premises, 
when  she  received  them  by  partition,  which 
she  may  have  removed  since  that  time 
and  before  tbe  sale  to  defendant.  The 
deed  cannot  in  reason  be  so  construed. 
Affirmed,  with  costs.  Tbe  other  Jasticea 
concurred. 


Bondeman  &  Adams,  for  relator. 
born  &  MHla,  for  respondent. 


Os- 


Fbencb  v.  Common  Council  of  thb  Vil- 
lage OF  South  Haven. 

(Supreme  Court  of  Michigom.    Feb.  27,  1891.) 

OBSTBnoTioir  or  Hiohwat— MAKSAmw. 

Mandamus  to  compel  the  common  conncll 
of  a  village  to  commence  proceedings  to  remove 
obstractioDS  in  a  street  claimed  to  be  a  pnblio 
highway  will  not  lie  where  the  person  obstmct- 
Ing  the  street  in  good  faith  denies  that  it  is  • 
highway,  and  asserts  title  thereto. 


Per  Curiam.  This  is  an  application  for 
mandamua  to  compel  tbe  common  council 
of  the  village  of  South  Haven  to  com- 
mence proceedings  to  remove  certain  ob- 
structions in  an  alleged  public  highway  or 
street  in  the  village  of  South  Haven,  and 
to  open  the  said  street  for  public  travel, 
and  to  keep  the  same  unobstructed  for  the 
use  of  the  public.  The  otwtrnctiona  were 
placed  in  the  street  by  one  Arthur  W. 
Tufts,  who  claims  to  own  the  land  in  the 
street,  and  who  denies  the  existence  of  a 
legal  highway.  We  find  it  difficult  to  de- 
termine upon  the  petition  and  return 
whether  or  not  there  is  a  public  highway, 
as  claimed  by  the  relator.  Its  legality 
seems  to  be  contested  In  good  faith  by 
Mr.  Tufts,  who  la  not  a  party  to  the  pro- 
ceeding before  us.  Tbe  relator  has  an  am- 
ple remedy  in  equity  if  the  facts  are  as 
stated  in  his  petition.  See  Bank  v.  Stock- 
well,  infra,  (present  term.)  He  has  also 
other  remedies,  both  at  law  and  under  tbe 
statutes.  Tbe  writ  of  maadamus  will  be 
denied. 


Watnb  Cooktt  Sav.  Bank  v.  8to<xwbll 

eta/. 
(Supreme  Court  of  MioMgtm.    9eb.  87, 1801.) 
HioawATB— Br  Una. 
A  road,  which  has  been  used  as  snch  by 
the  pubUo  for  40  years,  has  become  a  highway  by 
user,  though  It  may  not  have  been  properly  laid 
out  OS  tbe  highway  commissioners;  ana  the  fact 
that  the  user  has  not  been  of  the  statutory  width 
of  4  rods,  and  that  a  portion  of  the  road,  as  orig- 
inally laid  oot,  has  never  been  used,  does  not 
affect  the  character  of  that  portion  which  lias 
been  kept  In  use. 

Appeal  from  circuit  court,  Lenawee 
county,  in  chancery;  Victor  H.  Lane, 
Judge. 

Bill  by  tbe  WayneCounty  Savings  Bank 
against  Levi  L.  Stockwell  and  Frank  A. 
Kinney  to  restrain  defendants  from  ob- 
structing an  alleged  public  highway. 
From  a  decree  in  complainant's  favor,  de- 
fendants appeal. 

Millard,  Wood  A  Bird,  for  appellants. 
A.  Howell,  fqr  appellee. 

Morse,  J.  The  bill  in  this  case  was  filed 
to  restrain  tbe  defendants  from  closing  up 
or  in  any  manner  obstructing  an  alleged 
public  bigbwayiu  thetownshipof Medina, 
in  Lenawee  county,  known  as  tbe  "Sav- 
age Road ; "  it  being  claimed  that  the  said 
highway  was  duly  laid  out  in  1840  four 
rods  in  width,  commoieing  at  a  point 
on  the  east  side  of  section  U  In  said  town- 
ship, and  running  to  tbe  quarter-post 
standing  on  tbe  west  side  of  the  section. 
It  is  not  deemed  necessary  for  the  pur- 
poses of  this  case  to  here  give  the  partic- 
ular survey  of  the  road  made  in  1840.  Be- 
tween sections  18  and  )4  there  runs  a  high- 
way, north  and  south.  Tbe  defendant 
Stockwell  owns  land  for  eighty  rods  east 
of  this  highway  upon  the  north  side  of 
the  east  and  west  quarter  line  of  said  sec- 
tion 13,  and  Frank  A.  Kinney  for  the  same 
distance  upon  the  south  side.  East  of 
the  lands  of  Kinney  are  tbe  lands*  of  the 
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complainnnt,  known  as  tbe  "Old  Savage 
Farm. "  It  Is  claimed  In  the  bill  that  this 
highway  known  aa  the  "Savage  Koad" 
ran  upon  tbiaeaat  and  west  Quarter  line 
to  the  center  of  the  section  near  the  west 
bank  ol  a  stream  known  both  as  "TIHen 
River"  and  "Bean  Creek."  It  is  alleged  in 
tne  bill  that  this  highway  was  opened  on 
this  quarter  line  aa  lar  as  Bean  creek  very 
soon  after  it  was  surveyed  and  estab- 
lished, but  the  part  of  the  road  east  of 
said  creek  was  never  opened  or  worked, 
and  no  bridge  was  ever  bailt  across  the 
creek.  The  bill  further  alleges  that  the 
road  from  the  west  section  line  of  IS 
tbrous^  to  said  creek  has  ever  since  been 
opened,  used,  and  traveled  as  a  public 
highway,  and  for  over  40  years  bas  been 
recognised  by  the  public  and  the  town- 
ship anthoritiefl,  and  has  been  kept  open 
to  the  width  of  from  2)j  rods  to  8  rods; 
that  about  15  years  before  the  filing  of 
this  bill  this  road  and  the  lands  adjacent 
to  It  were  set  off  into  a  road-district,  and 
called  "Road-District  No.  42,"  and  ever 
since  then  the  lands  have  been  assessed 
for  highway  labor  upon  said  road,  and 
apatbmaster  elected  each  year  until  the  one 
in  which  this  bill  was  filed;  that  there  has 
never  been  any  other  road  or  highway, 
public  or  private,  giving  iDgress  and 
egress  to  and  from  the  said  Savage  farm, 
now  owned  by  complainant,  and  that 
said  Savage  road  is  the  only  way  out 
from  and  in  to  this  farm.  It  very  clearly 
appears  from  the  testimony  that  this  road 
was  laid  out  by  the  highway  commis- 
sioners of  Medina;  the  survey  being  made 
Uarcb  26, 1840.  and  recorded  April  2, 1841. 
Whether  such  establishment  conformed  In 
every  respect  to  the  statutes  then  existing 
is  not  material,  in  uur  view  of  tlie  ca^e. 
The  testimony  shows  plainly  that  the 
road  was  opened  and  worked,  as  claimed 
by  the  bill,  as  far  east  as  Bean  creek;  that 
the  then  owners  of  the  premises,  now  oc- 
cupied and  owned  by  dpfendants  Stock- 
well  and  Kinney,  when  they  cleared  and 
worked  their  lands,  built  their  fences  so 
as  to  leave  this  road  open  to  the  width 
of  from  2)j  to  3  rods,  the  center  of  the 
same  being  the  quarter  line.  From  that 
time — a  period  of  ovnr  40  years — this  road 
has  been  universally  recogniced  and  treat- 
ed by  the  public  as  a  highway, — most  of 
them  regarding  it  as  a  public  way,  and  the 
others,  as  they  testify,  supposing  it  was  a 
private  way  for  the  benefit  of  the  Ravage 
farm:  it  being  called  sometimes  the  "Sav- 
age Road,"  and  sometimes  "Savage 
LAoe."  It  formed  by  itself  a  road-dis- 
trict, and  work  was  done  upon  it.  In 
1884,  the  commissiouer  of  highways  un- 
dertook to  discontinue  It  as  a  public  high- 
way, but  the  proceedings  are  not  relied 
npon  as  being  effectual  to  lawfully  do  so. 
There  Is  no  doubt  In  our  minds  that  this 
road  has  become  a  higliway  by  user,  and 
that  the  fencing  up  and  obstructing  It  by 
tbe  defendants  In  the  spring  of  IK8S  was 
onlawful,  and  rightfully  enjoined  by  the 
court  below.  The  answer  of  the  defend- 
ants relied  almost  euiirely  upon  the  claim 
that  the  road  had  never  been  fully  opened, 
being,  as  shown  by  the  testimony  in  their 
bebalf,  at  different  times  fenced  up  and 
otherwise  obstructed  at  various  places. 


Tbe  circuit  judge  found  and  decreed  that 
a  public  highway  existed  2J{rods  in  width, 
of  which  the  east  and  west  quarter  line 
was  tbe  center,  and  that  tbe  same  extend- 
ed from  tbe  quarter  stake  in  the  highway, 
running  north  and  south,  between  sec- 
tions 13  and  14  along  the  said  quarter  line 
to  the  north-west  comer  of  the  lands 
owned  by  complainant,  which  would  be 
IV  rods  off  from  the  lands  of  each  of  the 
defendants.  The  defendants  were  ordered 
to  remove  all  obstructions  placed  by  them 
In  such  highway,  and  also  forever  en- 
Joined  and  restrained  from  hereafter  ob- 
structing, encroaching  upon,  or  in  any 
wise  interfering  with  said  highway,  so  as 
to  impede  the  full  and  free  use  of  the  same 
as  a  public  highway.  It  was  shown  that, 
when  Savage  lived  upon  his  farm,  at  sev- 
eral different  times  he  temporarily  put 
fences  across  the  road  on  his  own  prem- 
ises to  keep  his  cattle  or  stock  from  get- 
ting out,  so  that  he  could  pasture  or  wa- 
ter them  In  the  highway,  and  connected 
with  some  of  his  fields.  There  was  at  one 
time  a  temporary  fence,  with  a  pair  of 
bars,  at  the  extreme  west  end  of  the  road, 
and  between  the  lauds  now  owned  by  the 
defendants;  but  there  can  be  no  serious 
contention  that  this  road.  In  so  far  as  It 
has  been  declared  a  highway  by  tbe  de- 
cree of  the  court  below,  was  ever  aban- 
doned or  went  into  disuse,  or  that  it  was 
not  understood  by  all  to  be  a  highway 
with  which  the  land-owners  could  not  In- 
terfere to  prevent  public  travM  upon  It. 
It  was  recognised  as  a  public  highway 
in  1884  by  the  petition  and  other  proceed- 
ings taken  to  discontinue  it ;  and  one  of 
the  defendants  testifies  that  he  did  not 
meddle  with  it  until  1888,  because  he  sup- 
posed that  It  was  a  road,  until  he  was  ad- 
vised, about  that  time,  by  a  lawyer,  that 
it  was  not.  A  very  similar  case  to  tbe  one 
before  us  is  Nye  v.  Clark,  66  Mich.  602,  22 
N.  W.  Rep.  67.  We  do  not  think  it  neces- 
sary to  discuss  or  state  the  evidence  in 
detail.  We  are  all  satisfied  that  a  road,— 
a  public  highway,— as  found  by  the  circuit 
Judge  bas  long  been  established  by  user. 
It  is  not  necessary  that  a  highway  estab- 
lished by  user  should  be  of  the  statatory 
width  of  four  rods.  A  highway  by  user 
becomes  such  to  the  width  and  extent 
used.  Wayne  Co.  \.  Miller,  81  Mich.  447- 
449;  Lylev.  Leeia,  64  Mich.  22,  81  N.  W. 
Rep.  28;  Scheimer  v.  Price,  66  Mich.  688, 
32N.  W.  Rep.  873;  Kruger  v.  Le  Blanc, 
70  Mich.  76,  87  N.  W.  Rep.  880;  Pratt  t. 
I.«wlB,  39  Mich.  7;  McKay  v.  Doty.  68 
Mich.  581, 80  N.  W.  Rep.  601.  There  is  no 
doubt  that  an  attempt  was  made  to  lay 
this  highway  four  rods  wide,  and  across 
the  whole  of  the  section.  The  fact  that 
no  part  of  the  highway  east  of  Bean  creek 
was  ever  used,  or  that  a  portion  nf  It 
was  shut  up  and  abandoned  west  of  the 
creek,  or  that  the  part  of  It  running  be- 
tween the  lauds  of  Stockwell  and  Kinney 
was  reduced  to  a  width  of  two  and  one- 
half  rods,  would  not  destroy  the  right  of 
the  public  or  tbe  complainant  to  preserve 
the  use  of  such  portion  as  bad  been  for  so 
long  a  time  used  as  a  public  highway. 
A  highway,  or  any  portion  of  it.  ran  be 
lost  by  non-user,  but  that  will  not  affect 
the   portion    kept   in   use.      Gregory    v. 
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Knight.  60  Mich.  61,  64, 14  N.  W.  Rep.  700; 
Lyle  T.  Lesla,  64  Mich.  22.  31  N.  VI.  Rep. 
28;  Coleman  v.  Railroad  Co.,  64  Mich.  16S, 
81  N.  W.  Rep.  47.  The  decree  of  the  court 
below  Is  affirmed,  with  cuets. 


Long,  J.,  did  not  sit. 
concnrred. 


The  other  JustlceB 


COOLET   V.  FOLTZ. 

(SuprenM  Court  of  AficMgan.    Feb.  87,  1891.) 

WiTNKSa — PBITILSOSD  ComCTKICATIONS. 

1.  In  an  action  for  assault  and  battery  de- 
fendant may  introduce  as  witnesses  the  physl- 
oisns  who  attend  plaintiff,  and  prove  the  fact  of 
fucb  attendance,  but  they  cannot  testify  as  to  her 
oondition  vrbere  their  knowledge  was  acquired 
in  their  professional  oapacitr,  since  How.  St. 
ICich.  S7516,  prohibits  apnysician  fromdisolosing 
any  Information  which  be  may  hare  acquired  in 
attending  a  patient  in  bis  professional  capacity. 

a.  The  failure  of  plaintiff  in  sach  case  to  pro- 
dace  her  physicians  as  witnesses  is  a  legitimate 
(kct  for  the  jury  to  consider. 

S.  It  is  proper  for  plaintiff's  physician  to  tes- 
tify that  when  called  in  professionally  he  was 
told  by  plaintiff  that  she  hald  sued  defendant,  and 
would  want  him  as  a  witness,  since  saob  teati- 
mony  has  no  reference  to  plaintiff's  oondition. 

Error  to  circuit  court,  St.  Clair  county; 
Arthur  L.  Canfibld,  Judge. 

How.  St.  Mich.  §  7516.  provides:  "No 
person  duly  authorized  to  practice  physic 
or  surgery  shall  be  allowed  to  disclose  any 
Information  which  he  may  have  acquired 
in  attending  any  patient,  in  his  profes- 
sional character,  and  which  Information 
was  necessary  to  enable  hlm  to  prescribe 
for  such  patient  as  a  physician ,  or  to  do 
any  act  for  him  as  a  surgeon. " 

il7ery,JeiiA8<ft  ^  very,  tor  appellant.  S. 
W.  VuDce,  for  appellee. 

Grant,  J.  This  is  an  action  of  tort. 
The  plaintiff's  declaration  contains  two 
counts, — one  for  assault  and  battery :  the 
other,  malicious  prosecution.  Verdict  and 
Judgment  were  rendered  in  favor  of  de- 
fendant. Plalntitr  introduced  one  pbysl* 
clan,  known  as  an  "eclectic,"  and  who 
had  never  graduated  at  any  regular 
school  of  medicine,  who  testified  to  her  in- 
(urtes.  The  defendant  then  Introduced 
two  physicians  as  witnesses  who  had  been 
called  to  treat  her  both  before  and  after 
the  alleged  trouble  with  the  defendant. 
They  obtained  no  knowledge  of  her  ali- 
ments and  condition  except  what  they 
had  obtained  in  their  professional  capac- 
ity. This  testimony  was  objected  to  as 
inadmissible  under  How.  St.  §  7616.  The 
objection  was  well  taken,  and  the  testi- 
mony should  have  been  excluded.  Brel- 
senmeistor  v.  Supreme  Lodge,  (Mich.)  46 
N.  W.  Rep.  977,  and  authorities  there 
cited.  The  entire  subject  Is  there  fully  dis- 
cussed, rendering  further  mention  here  un- 
necessary. The  defendant  evidently  rec- 
ognises the  error,  as  be  has  filed  no  brief 
in  this  court.  In  the  event  of  a  new  trial 
it  is  proper  to  say  that  it  was  competent 
for  the  defense  to  introduce  these  witness- 
es, and  prove  by  them  that  they  bad 
been  called  by  the  plaintiR  toezamine  and 
prescribe  tor  her.  The  failure  of  the  plain- 
tiff to  produce  them  as  witnesses  was  a  le- 
gitimate fact  for  the  jury  in  determining 


the  merits  of  the  case.  One  of  the  physi- 
cians testified  thatatter  he  had  been  called 
by  the  plaintiff,  and  had  examined  her, 
she  told  him  that  she  bad  sued  Mr.  Folts, 
and  there  was  going  to  be  a  lawsuit  over 
It,  and  thot  she  would  want  him  as  a  wit- 
ness. This  testimony  had  no  reference  to 
her  condition,  and  was  competent.  Burb 
statements  are  not  within  the  statute. 
For  the  error  above  mentioned  the  judg- 
ment must  be  reversed,  with  the  costs  of 
this  conrt,  and  a  new  trial  ordered.  The 
other  Justices  concurred. 


Baiscb  et  al.  v.  Citt  of  Qrano  Rapids 

et  al. 
(Supreme  Court  cf  Mtehioan.    Teh.  97, 1891.) 

CiTiBs— Public  Wohks— Bstocatbs. 

The  common  council  of  defendant  city 
passed  a  resolution  declaring  a  sewer  necessary, 
on  presentation  of  which  the  board  of  public 
works  directed  the  city  surveyor  to  prepare  plana 
and  specifications.  The  surveyor  presented  plans 
and  specifications,  which  he  bad  already  pre- 
pared, and  which  contained  a  profile  of  the  pro- 
posed sewer,  and  set  out  in  detail  the  manner  of 
construction,  size  and  shape,  and  the  kind,  qual- 
ity, and  quantity  of  the  material  to  be  used.  The 
cost  of  the  material  and  of  construction  were  not 
carried  out  in  detail,  but  there  was  sufficient 
data  to  admit  of  computation.  Held,  that  there 
was  a  substantial  compliance  with  the  revised 
charter  of  1883  of  Grand  Rapids,  p.  129,  which 
provides  that,  on  presentation  of  a  resolution  of 
the  common  council  that  construction  of  any  pub- 
lic work  is  necessary,  the  board  of  public  works 
shall  determine  as  to  the  kind  and  quantity  of 
materials  to  be  used,  and  estimate  the  probable 
cost  and  expense,  and  the  materials  to  t>e  used, 
in  detail,  and  cause  to  be  prepared  plans  and 
specifications  for  the  worn. 

Appeal  from  superior  court  of  Grand 
Rapids,  In  chancery;  Edwin  A.  Bvklin- 
OAME,  Judge. 

Taggart,  Wolcott  &  Gavson,  tor  appel- 
lants. WUn&m  Wianer  Taylor,  City  Atty.. 
for  appellees. 

Long,  J.  The  bill  is  filed  in  this  cause 
to  restrain  the  sale  of  complainants'  land 
lor  a  tax  assessed  to  pay  the  expense  of 
tbe  construction  uf  a  sewer  In  tbe  alley  be- 
tween Colt  avenue  and  Chaney  street  in 
the  city  of  Grand  Rapids.  The  bill  was 
dismissed  on  the  hearing  In  the  court  be- 
low. Complainants  appeal.  Tbe  plead- 
ings and  proofs  are  before  us  tor  review, 
and  are  set  out  in  full  in  the  record.  It 
appears  that  on  May  21, 1888,  tbe  com- 
mon council  adopted  a  resolution  by  a 
vote  of  a  majority  of  all  the  aldermen 
elect  declaring  the  construction  of  tbe 
sewer  in  question  a  necessary  public  im- 
provement, and  that  on  the  36th  of  that 
month,  at  a  regular  meetibg  of  the  board 
of  public  works,  the  clerk  presented  a  copy 
ot  this  resolution  to  it,  and  by  resolution 
of  that  board  the  city  surveyor  was  di- 
rected to  prepare  tbe  necessary  plans  and 
specifications.  It  Is  shown  by  the  record 
that  the  city  surveyor,  prior  to  these  direc- 
tions from  tbe  board  ot  public  worlcs.  hav- 
ing been  advised  of  the  resolution  passed 
by  the  common  council,  bad  made  the  nec- 
essary surveys,  examinations,  estimatee, 
etc.,  and  had  prepared  a  full  and  complete 
plan  and  profile  of  the  sewer,  showing  in 
detail   scale,    siie,   length,    etc..    ot    the 
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8ain«;  and  upon  the  adoption  of  tbe  reso- 
lotion  by  the  board  of  public  works,  and 
on  the  same  evening,  presented  tbe  same 
to  the  board,  which  at  once  approved  and 
adopted  the  same,  and  directed,  by  resolu- 
tion, the  president  of  tbe  board  to  adver- 
tise for  sealed  proposals  fur  the  construc- 
tion of  the  sewer.  This  notice  was  dnly 
published  in  the  official  city  paper  from 
May  29tb  to  Jane  2d.  There  being  but  one 
bid,  it  was  rejected  by  the  board,  which 
instructed  the  president  to  again  adver- 
tise, and  such  readvertlsing  was  done; 
and  on  June  9th  the  bids  were  opened,  and 
tbe  contract  let  to  tbe  lowest  bidder, 
Wagonmaker  &  Myer,  for  f  2,300.  This  ac- 
tion was  duly  reported  to  the  coancll  on 
June  11th, and  a  contractalso  at  the  same 
time  presented,  which  the  mayor  of  tbe 
city,  by  resolution  of  the  coancll,  was  di- 
rected to  execute,  which  was  done.  Aside 
from  the  estimate  for  the  work  of  con- 
struction, the  city  surveyor  also  had 
placed  in  the  estimate  tbe  following:  As- 
sessment and  printing,  $60;  engineering 
and  incidentals,  990;  making  the  total  es- 
timate of  costs  tbe  sum  of  f2,4S0.  The 
sewer  was  duly  constracted  according  to 
tbe  terms  of  tbe  contract.  The  council, 
after  tbe  making  of  the  contract,  took 
steps  to  ascertain  what  property  In  the 
city  was  benefited  by  the  improvement; 
and  on  August  0, 18HS,  appointed  a  com- 
mittee of  three  to  locate  and  tlx  the  dis- 
trict. Thlscommittee reported  on  August 
28tb,  and  defined  the  district,  their  report 
being  accepted  and  adopted :  and  at  tbe 
same  meeting  the  council,  by  resolution, 
declared  that  the  wholeamountoff 2,450  l>e 
assessed  thereon,  and  thecommtttee  direct- 
ed to  make  the  assessment.wblcb  it  did,  and 
reported  the  roll  to  the  council  on  October 
8th.  Tfaetimeforhearlngappeals  was  then 
fixed  for  October  16th,  the  notice,  as  re- 
quired by  tbe  charter,  being  duly  given  for 
that  purpose.  Three  appeals  were  heard  at 
that  meeting,  and  the  time  then  extended 
for  one  week  to  hear  other  appeals.  The 
time  was  agnin  extended,  appeals  heard, 
and  the  subject  referred  to  a  committee, 
which  reported  to  the  council  that  the  as- 
sessment roll  did  not  Include  the  entire 
frontage,  and  that  there  was  an  error  in 
the  resolution  and  order  of  assessment; 
they  therefore  recommended  that  the  as- 
sessment be  set  aside,  which  report  was 
accepted  and  adopted.  A  new  committee 
to  make  the  assessment  was  duly  ap- 
pointed, and  such  proceedings  bad  that  a 
new  roll  was  reported  to  tbe  coancll, 
which  was  adopted,  notice  published  of 
hearing  appeals,  and  the  roll  on  January 
14,  1889,  duly  approved  and  confirmed. 
There  is  no  complaint  of  any  proceeding 
subsequent  to  the  confirmation  of  the  roll. 
It  is  insisted  on  the  part  of  the  city  that 
these  proceedings  have  all  been  regular, 
and  in  full  compliance  with  tbe  provisions 
of  the  charter.  So  far  as  any  complaint  is 
made  of  the  assessment,  that  question  is 
settled  by  Brown  v.  City  of  Orand  Rapids, 
(Mich.)  47  N.  W.  Rep.  117. 

The  only  question  which  we  need  discuss 
arises  under  complainants'  contentiun 
that  the  board  of  public  works  failed  to 
determine  tbe  kind  and  quantity  of  ma- 
terials, and  to  estimate  in  detail  the  cost 
v.48K.w.na2— 12 


and  expense  of  the  work  and  material.  In 
other  words,  it  is  claimed  that  tbe  board 
failed  In  the  performance  of  Its  duty  In  its 
action  npon  the  resolution  reported  to  it 
from  the  common  council.  In  that  it  made 
no  examination  of  tbe  premises  through 
which  tbe  proposed  sewer  was  to  be  con- 
structed; but,  on  the  same  evening  the  res- 
olution of  the  coancU  for  the  construction 
of  the  sewer  was  received,  the  board, 
without  examination  of  the  land  or  the 
proposed  improvement,  accepted  the  re- 
port of  the  city  surveyor,  which  he  had 
previously  prepared.  That  this  was  not 
such  action  on  the  part  of  the  board  as  is 
required  by  section  8  of  the  board  of  pub- 
lic works  act.  That  section  provides  as 
follows:  "When  the  common  council  of 
said  city  decide  that  the  construction  of 
any  public  work  in  said  city  is  a  neces- 
sary improvement,  the  board  of  public 
works,  with  all  convenient  dispatch,  shall 
determine  as  to  the  particular  kind  and 
quantity  of  materials  to  be  used  therefor, 
and  estimate  the  probable  cost  and  ex- 
pense of  sach  work  and  the  materials  to 
be  used  In  detail,  and  cause  to  be  prepared, 
so  far  as  necessary;  plans  and  specifica- 
tions lor  such  work,  and  report  their  esti- 
mates to  the  common  council  as  a  basis 
for  assessing  or  otherwise  raising,  accord- 
ing to  law,  tbe  funds  necessary  to  enable 
the  board  to  go  forwai*d  and  complete 
such  work. "  Revised  Charter  1888,  p.  129. 
The  record  contains  a  profile  of  the 
proposed  sewer,  showing  the  depth  of 
cut,  and  the  fall,  together  with  stand-pipes 
for  connections  of  lateral  sewers.  There 
are  also  the  plans  and  specifications,  cov- 
ering nearly  seven  pages  of  tbe  printed  rec- 
ord, setting  out  in  great  detail  the  man- 
ner of  construction,  and  the  size  and 
shape  of  the  sewer,  and  the  kind,  quality, 
and  quantity  of  materials  to  be  used,  not 
only  for  the  sewer,  but  also  for  the  stand- 
pipes,  lateral  sewers,  and  connections, 
catch-basins,  man-boles,  and  the  mode 
and  manner  of  construction,  and  qnantlty 
and  quality  of  materials,  and  the  manner 
in  which  the  work,  and  all  parts  of  it,  is 
to  be  done.  These  plans  and  specifications 
and  the  profile  were  submitted  to  the 
board  on  the  evening  of  their  receiving  the 
resolution  from  the  common  council,  and, 
after  an  examination  of  them  by  the  board, 
they  were  approved  by  an  indorsement 
written  thereon  as  follows:  "Approved 
and  adopted  by  tbe  hoard  of  public 
works,  May  28, 1888.  George  G.  Bkiqos, 
President."  We  think  this  was  a  sub- 
stantial compliance  with  section  8  of  the 
board  of  public  works  act  above  quoted. 
It  Is  claimed  by  counsel  for  the  complain- 
ant that  this  was  not  an  estimate  of  the 
cost  and  expense  and  material  to  be  used 
in  detail.  The  cost  of  the  material  and  of 
construction  is  not  carried  oat  in  detail, 
but  from  the  profile  and  plans  and  specifi- 
cations It  was  susceptible  of  computation 
by  any  member  of  the  board  or  common 
coancll.  All  tbe  necessary  dnta  were  there, 
and  It  was  sufficient  to  enable  the  bidders 
to  make  intelligent  bids.  It  Is  true  that 
it  was  the  estimate  of  the  city  surveyor; 
but,  when  submitted  to  and  approved  by 
the  board  of  public  works,  it  was  the  esti- 
mate of  tbe  board,  and  was  In  such  form 
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ae  to  give  the  board  all  theneeeaaaryd/ite 
to  take  Intelligent  action.  Some  other 
questions  are  raised,  bnt  we  do  not  deem 
them  of  sufficient  importance  to  notice. 
From  a  review  of  all  the  proceedings  we  are 
satisfied  that  thereqnlrementsof  the  char- 
terbavebeen  sabstantially  compiled  with. 
The  decree  of  the  court  below  dismissing 
complainants'  bill  must  be  affirmed,  with 
costs. 

Orant,  J.,  did  not  alt.    The  other  Jus- 
tices concurred. 


HUBBELL  T.  RHINEBMrrH  et  at, 
{Supreme  Court  of  MUMgcm.    Feb.  37, 1891.) 
Attaohmutt — SsBTiOB — RarcsN. 
In  sttaobment,  a  sabstitated  Mrrice,  mi 
the  gronnd  that  defondant  oannot  be  found,  made 
■evfln  days  before  the  retom-diqr  of  the  writ, 
confers  no  Jnrlsdiotlon,  since  the  olBoer  has  an- 
other day  In  which  to  nsice  personal  serrioe  im- 
der  How.  St.   Mioh.  |  6840,  requiring  a  writ  of 
attachment  to  be  served  noi  less  thim  six  davs 
befwe  the  return-day,  on  defendant.  If  he  can  be 
found. 

Appeal  from  circuit  court,  VTezford  coun- 
ty ;  Fred  H.  Aloricu,  Judge. 

How.  St.  Mich.  S  6840,  requires  that  a 
writ  of  attachment  must  be  served  and 
executed  at  least  six  days  before  the  re- 
tum^day,  on  defendant,  if  he  can  be  found. 

/.  C.  Wbeeler,  for  appellant.  E.  Eugene 
Buskins,  for  appellees. 

LoNO,  J.  This  cause  was  commenced  in 
Justice  court  by  writ  of  attachment,  which 
was  issued  on  December  8, 1887,  returna- 
ble December  12th  thereafter.  The  writ 
was  placed  in  tbe  hands  of  an  officer,  who 
made  tlie  return  upon  the  writ,  as  fol- 
lows: "By  virtue  of  the  within  writ  of  at- 
tachment, I,  Frank  Willey,  constable,  on 
the  8d  day  of  December,  1887,  seised  the 

goods  and  chattels  of  the  defendants  with- 
I  named,  which  are  mentioned  in  an  in- 
ventory, of  which  tbe  annexed  Is  a  copy ; 
and  I  hereby  certify  that  I  have  made  dili- 
gent search  and  inquiry,  and  am  unable 
to  Qnd  the  said  Rbinesiulth  &  Simonson 
in  said  county,  and  therefore,  on  the  6th 
day  of  December,  1887,  because  the  said  de- 
fendants could  not  be  found,  and  because 
they  had  no  lust  place  of  residence  in  the 
county,  I  left  a  copy  of  the  within  writ  of 
attachment  and  of  the  said  inventory,  duly 
certified  by  me.  with  Alex  Smith,  a  person 
of  age  and  discretion.  In  whose  possession 
I  found  said  goods  and  chattels;  audi 
certify  that  said  defendants  had  no  last 
place  of  residence  in  said  county. "  On  tbe 
return-day  of  the  writ  tbe  defendant  ap- 
peared specially  by  attorney,  and  moved 
to  quash  tbe  writ.  This  motion  was  de- 
nied by  the  Justice,  and  after  tbe  SO^days* 
adjournment  the  cause  proceeded  to  Judg- 
ment in  favor  of  the  plaintiff  for  f41.66. 
On  special  appeal  to  the  circuit  court  for 
Wexford  county  the  Judgment  of  the  Jus- 
tice court  was  set  aside.  Plaintiff  brings 
tbe  case  to  this  court  by  writ  of  error. 
The  claim  is  made  that  the  return  of  the 
officer  conferred  no  Jurisdiction  upon  the 
Justice  to  proceed  to  Judgment ;  that  the 
leoving  of  the  copy  of  the  writ  with  tbe 
party  in  possession  of  tbe  attached  prop- 


erty on  tbe  Sth  day  of  December  was  one 
day  too  soon.  This  was  the  view  taken 
by  the  circuit  Judge,  and  for  that  reason 
tbe  Judgment  of  the  justice  set  aside.  In 
this  the  circuit  court  was  not  in  error. 
The  officer  had  at  least  all  day  of  Decem- 
ber 6tb  to  make  personal  service  on  the  de- 
fendants. The  case  falls  within  the  ruling 
of  this  court  in  Wltbington  v.  South- 
worth,  26  Mich.  882;  Brown  t.  VTUliams, 
89  Mich.  756:  Town  v.  "Tabor.  84  Mich. 
362.  It  appears  from  the  return  that  tbe 
officer  did  nothing  after  December  6tb,  and 
made  no  effort  after  that  date  to  find  the 
defendants  within  the  county.  The  Judg- 
ment must  be  affirmed,  with  coats. 


Datby  t.  Onn  of  Bio  BAPma. 

(Supreme  Court  cf  IficMgon.    Feb.  97,  ia9L) 

BsTOPPBir— Ik  Pais— AooBPTuros  or  Obdbh. 

One  who  attends  a  meeting  of  the  olty 
ooanoU  with  knowledge  of  the  fact  that  it  hsis 
audited  his  claim  against  the  city  at  a  designated 
sum,  and  who  nuikes  no  objeotigo  or  protest 
against  the  passage  of  a  resolution  directing  the 
recorder  to  draw  an  nrder  in  his  favor  for  that 
sum  in  payment  of  the  claim,  and  who  aooepta 
such  oraer,  and  draws  the  money  on  it,  is  es- 
topped from  suing  the  city  on  the  same  olaim. 

AaaumpBit  by  Joseph  Davey  against 
the  city  of  Big  Rapids.  The  Judge  di- 
rected a  verdict  for  defendant,  and  plaln- 
titt  appeals. 

Fuller  A  Jennlnga,toT  appellant.  Da- 
mon <S  Cogger,  for  appellee. 

MoBBB,  J.  Tbe  plaintiff  brought  suit  in 
asaumpatt  upon  a  contract  entered  into 
with  defendant  to  build  the  substructure 
of  tbe  "Dpper  Bridge"  (so  called)  across 
the  Muskegon  river.  The  defendant 
pleaded  tbe  general  issue;  and  gave  no- 
tice that,  after  the  signing  of  the  contract, 
it  was  changed  by  mutual  consent  in  tbis: 
that  the  plaintiff  should  build  but  one 
Ice-breaker  instead  of  two,  and  receive  pay 
forbuildlng  butone.  That  in  pursuanceof 
such  agreement  he  built  but  one.  Also 
that,  before  this  suit  was  commenced,  and 
on  the  4th  day  of  March,  1889,  the  plain- 
tiff presented  to  the  common  council  of 
said  city  of  Big  Rapids  his  bill  of  account 
for  all  the  materials  furnished  and  labor 
done  under  said  contract.  That  said 
council  acted  upon  and  audited  said  bill, 
and,  after  deducting  93,494.20,  which  had 
already  been  paid  plain  tiff  upon  said  bill, 
found  still  remaining  bis  due  the  sum  of 
9394.17.  An  order  was  drawn  for  tbis 
last  amount,  and  delivered  to  the  plain- 
tiff, who  accepted  the  same  in  full  of  bis 
claim  against  said  city.  It  appears  from 
the  record  that  tbe  plaintiff  was  not  pres- 
ent when  the  council  acted  upon  bis  bill. 
But  he  was  informed  of  thdr  action  and 
called  for  bis  order,  applying  to  the  record- 
er, who  was  the  officer  wliose  duty  it  was 
to  draw  it.  For  some  reason  not  dis- 
closed by  the  record  be  did  not  at  tbe  time 
procure  bis  order.  At  the  next  meeting  of 
the  council  tbe  plaintiff' was  present.  A 
resolution  was  then  passed  instructing 
the  recorder  to  draw  an  order  for  9394.17 
in  payment  of  his  account.  Tbe  plaintiff 
did  not  object  to  this  proceeding,  or  pro- 
test in  any  way  against  the  allowance  of 
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bla  account  at  this  aam.  On  the  follow- 
tog  day  he  went  to  the  recorder,  obtained 
the  order, Indorsed  it, and  drewtLe  money 
npon  It.  The  clrcalt  Judge  directed  a  ver- 
dict for  the  defendant,  holding  that  in 
taking  the  order,  aa  be  did,  the  plaintlB 
must  be  held  to  bare  acquleaced  In  the  ac- 
tion of  the  cooncil  and  the  settlement  ol 
his  account  by  them  made ;  and  that  the 
case  was  ruled  by  Perry  v.  Cheboygan, 
So  Mich.  250.  21  If.  W.  Bep.  333.  The  plain- 
tiff insists  that  the  acceptance  ol  this  or- 
der was  not  a  bar  to  his  bringing  suit  for 
and  collecting  his  ]aat  claim  against  the 
city,  and  relies  upon  the  following  cases: 
People  v.  Aaditors,  41  Mich.  4,  2N.  W. 
Rep.  180;  Mortlock  r.  Williams,  76  Mich. 
568.  43  N.  W.  Bep.  592;  Wilkinson  v.  Long 
Rapids  Tp.,  74  Mich.  6S,  41  N.  W.  Rep.  ij61 ; 
Tambnll  r.  Hoggs,  78  Mich.  158,  43  N.  W. 
Rep.  1060;  Tiffany  v.  Glasgow,  (Mich.)  46 
N.  W.  Rep.  231.  The  last  case  plainly  has 
nn  application  to  the  case  at  bar.  The 
first  case  seems  to  have  been  decided  upon 
the  point  that  the  board  ot  auditors  of 
Wayne  county,  having  fixed  the  salary  of 
an  officer  by  resolution,  coald  not  change 
such  salary  without  farther  action  spread 
upon  the  records  of  the  board,  and  thatthe 
fact  that  the  officer  received  less  monthly 
than  he  was  entitled  to  did  not  estop  him 
from  recovering  his  salary  as  fixed.  In 
Mortlock  V.  Williams,  supra,  and  Turnbull 
V.  Boggs,  sapra,  the  acceptance  of  checks 
for  an  amount  less  than  was  claimed  by 
the  plaintiffs  was  held  not  to  be  an  estop- 
pel as  a  matter  of  law  to  a  recovery  of  the 
fall  amount  claimed.  In  Mortlock  v.  Will- 
lams  the  plaintiff  took  the  check,  which 
he  received  by  letter,  understanding  that 
it  was  sent  in  fall  payment  of  his  services; 
bat  he  commenced  suit  the  next  day  for 
the  balance  of  bis  claim.  It  was  held 
that  the  caue  should  have  been  aabmitted 
to  the  Jury  whether,  under  the  circum- 
stances, he  was  estopped  from  recovering 
any  more  than  the  amount  of  such  check. 
In  WilklnBon  v.  Long  Rapids  Tp.,  74 
Mich.  63. 41  N.  W.  Rep.  861,  Wilkinson  sent 
his  account  to  the  township  board,  and 
they  allowed  him  but  $25,  and  sent  him 
an  order  for  that  amount ;  the  clerk  writ- 
ing him  that  this  was  all  the  township 
board  said  they  owed  him.  He  sent  the 
order  in  to  be  cashed,  and  was  offered  fl5 
for  It.  It  was  held  that  there  was  noth- 
ing to  show  that  he  received  it  in  full  pay- 
ment, and  consequently  he  was  not  es- 
topped from  claiming  and  suing  for  the 
full  amdunt  due  him.  These  cases  differ 
materially  from  the  one  at  bar.  After  the 
common  council  had  audited  plaintiff's 
claim  at  |394.17,  and  ordered  It  paid, 
March  18, 1889,  the  plaintiff  called  upon 
the  recorder  for  this  amount,  but  for  some 
reason  did  not  get  it.  He  then  attended 
a  meeting  of  the  council  April  8, 1889,  and 
was  present,  and  heard  the  resolatlon 
passed,  and  found  no  fault  with  it;  but, 
on  the  contrary,  went  the  next  day,  and 
received  the  order  from  the  recorder  wlth- 
ont  anyproteet  at  all.  If  he  had  demurred 
to  the  action  of  the  council,  and  refused 
to  take  this  sum  In  full  of  his  account,  It 
is  not  to  be  presumed  that  the  recorder 
wonld  have  given  him  the  order,  or  the 
council  Instructed  the  recorder  to  hand  it 


to  him.  The  common  cooncil  evidently 
understood  that  he  was  receiving  it  in  set- 
tlement of  bis  account  aa  it  was  voted. 
He  did  not  commence  this  suit  until  De- 
cember 5, 1S89,  eight  months  after  he  re- 
ceived this  order,  and  there  is  no  showing 
that  he  made  any  claim  for  farther  pay 
during  this  period.  In  the  three  cases  cited 
(Mortlock  v.WUliams,  Turnbull  v.  Boggs, 
and  Wilkinson  v.  Long  Baplds  Tp.)  the 
drafts  and  order  were  sent  to  the  plaintiffs 
by  letter,  and,  alttaongh  osed  by  them, 
the  circomstances  of  each  case  showed 
qalte  conclusively  that  they  were  not  ac- 
cepted in  full  payment,  nor  was  any  ac- 
tion taken,  beyond  the  mere  using  of  the 
drafts  and  order,  that  would  lead  the  par- 
ties sending  chem  to  believe  that  they  were 
accepted  in  full  payment.  This  case,  in 
its  facts,  is  similar  to  and  ruled.  In  our 
opinion,  by  Perry  t.  Cheboygan,  66  Mich. 
250,  21  N.  W.  Rep.  838.  The  Judgment  is 
affirmed,  with  costs. 


LoNQ,  J.,  did  not  sit. 
tices  concurred. 


The  other  Jus- 


Sbvprabd  t.  Odbs. 

(Supreme  Court  of  MioMgan.    Feb.  97, 1891.) 

KST0PFBlr-O>NTBi.CTB— W^JTT  OV  CiONSISBRATIOX. 

Defendant  gave  plaintiff  his  note  under  an 
agreement  by  which  plaintiff  wa«  to  secure  the 
sale  of  land  to  liim  at  a  cheaper  price  than  de- 
fendant could  obtain  it  for.  Plaintiff  negotiated 
for  the  porolutBe,  and  gave  defendant  an  order  for 
the  deed,  which  defendant  used  after  he  iiad  as- 
oertalned  that  he  oould  himself  have  bought  the 
land  at  the  same  prioe.  Held,  that  defendant, 
by  using  the  order,  ratified  his  agreement,  and 
oould  not  afterwards  set  up  want  of  considera- 
tion for  the  note. 

Error  to  circuit  court,  Isabella  county; 
Hbnbt  Hart,  Jadge. 

C.  W.  GiddlngB,  for  appellant.  F.  E. 
Blbbard  and  Dodda  Bros.,  for  appellee. 

MoBBE,  J.  Plaintiff  brought  suit  in  jus- 
tice court  upon  the  following  promissory 
note:  "$50.00.  St.  Louis,  Mich..  Nov.  27, 
1883.  Ninety  days  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  ot 
William  O.  Oibbs  fifty  dollars  at  the  bank- 
ing-house of  Darragh  &  Co.,  St.  Louis, 
Mich.,  with  ten  per  cent,  interest  after  due. 
Truman  Qibbb."  The  note  was  duly  in- 
dorsed by  WUliam  D.  Oibbs.  Plaintiff  re- 
covered Judgment,  from  which  the  defend- 
ant appealed  to  the  circuit  court  for  the 
county  of  Isabella.  The  circuit  Judge  di- 
rected a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  note  and  Interest.  The  de- 
fense was  that  there  was  no  consideration 
for  the  note.  The  defendant,  to  make  out 
his  case,  introduced  testimony  tending  to 
show  that  the  note  was  given  in  consider- 
ation of  the  plaintiff's  assisting  him  in 
porchaslng  a  certain  piece  of  land  of  one 
Thompson.  The  plaintiff  had  business  re- 
lations with  Thompson,  and  told  defend- 
ant that  he  cuuld.by  reason  of  such  busi- 
ness relations,  purchase  the  land  much 
cheaper  than  defendant  could,  enough  so 
that  he  could  afford  to  payblm  $60  for  bis 
services  and  infinence  in  buying  the  land. 
Upon  these  representations,  and  the  un- 
derstanding from  plaintiff  that  he  could 
get  the  land  ot  Thompson  tor  f400,defend- 
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ant  tarued  oat  to  plaintiff  a  note  for  f  400 
against  third  parties,  not  yet  due,  and  re- 
ceived from  plaintiff  an  order  to  Thomp- 
son to  fctvH  defendant  a  deed  of  the  land, 
and  charg:e  the  purchase  price,  f400,  to 
plaintiff.  Defendant  took  the  order,  and 
went  to  see  Thompson.  Before  he  showed 
the  order  to  Thompson  defendant  asked 
him  bow  mach  he  wanted  for  the  land, 
and  Thompson  told  him  he  held  it  at  f400. 
Defendant,  however,  presented  the  order 
of  plaintiff  to  Thompson,  and  received  his 
deed  apon  it.  He  said  nothing  to  plain- 
tiff about  any  dissatlBfaction  with  his 
bargain  or  his  arrangement  with  plaintiff 
nntil  after  the  note  became  due,  when  he 
refused  to  pay  it.  The  testimony  on  the 
part  of  the  plaintiff  showed  a  different 
state  of  facts,  bat  in  our  view  of  the  case 
It  Is  not  necessary  to  set  it  out.  The  cir- 
cnit  Judge  held  that  it  was  the  daty  of  de- 
fendant, when  he  found  out  from  Thomp- 
son, before  he  presented  the  order  of  the 
plaintiff,  that  he  could  himself  purchase 
the  land  tor  $400,  to  have  repudiated  his 
bargain  with  plaintiff,  and  tendered  him 
back  his  order,  and  demanded  his  notes. 
But  falling  to  do  this,  and  using  the  order 
of  the  plaintiff  as  so  roach  money  with 
which  to  purchase -the  land,  be  acted  up- 
on and  ratified  his  agreement  with  plain- 
tiff with  full  knowledge  of  all  the  facts  in 
the  case,  and  could  not  afterwards  repu- 
diate it.  The  circuit  judge  was  clearly 
right  in  his  ruling,  and  the  judgment  will 
be  afBrmed,  with  costs. 

Long,  J.,  did  not  sit.  The  other  Justices 
concurred. 


Preston  et  al.  v.  Zekins. 

(Supreme  Court  qf  AficTiigon.    Feb.  27,  1891.) 

Statdts  or  FBA.UDS— Estoppel. 

1.  K.  and  J.  agreed  to  bnlld  a  house  for  de- 
fendant for  a  certain  amount,  and  to  furnish  all 
the  material.  Plaintiffs  sold  them  material  on 
their  order,  and  charged  it  on  their  books  to  the 
house,  relying  for  security,  as  they  testified,  on 
the  lien  law.  Defendant,  when  the  bill  was  pre- 
sented, asked  them  to  wait  on  him  a  while,  but 
made  no  actual  promise  to  pay.  Held,  tbat  there 
was  no  such  a  promise  to  pay  the  debt  of  E.  and  J. 
as  would  take  the  case  out  of  the  statute  of 
frauds. 

3.  Nor  was  there  anysaoh  promise  on  defend- 
ant's port  to  pay  as  would  estop  him  from  there- 
after denying  the  validity  of  the  claim,  even 
though  plaintiffs  refrained  from  prouending  un- 
der the  lien  law  after  their  conversation  with 
him. 

Error  to  circuit  court,  Berrien  county; 
Thomas  O'Hara,  Judge. 

L.  C.  Fyfe,  for  appellant.  N.  A.  Hamil- 
ton, tor  appellees. 

Morse,  J.  This  Is  a  suit  in  assumpsit 
upon  the  common  counts  to  recover  the 
sum  of  $1,2246.55,  with  interest  from  De- 
cember 12,  18S8.  The  plaintiffs'  claim  is 
that  this  sum  is  the  balance  due  them  up- 
on materials  fumlsbed  and  used  in  the 
building  ol  a  bouse  owned  by  defendant. 
The  bouse  was  built  for  defendant  by  two 
carpenters,  Kuppemess  and  Johnson.  The 
defendant  claims  tbat  these  carpenters 
contracted  to  build  bis  house  and  tumisb 
the  materials  at  the  stated  sum  of  $8,400, 


and  they  are  the  persons  liable  to  plain- 
tiffs for  the  materials  furnished.  It  does 
not  appear  that  defendant  ever  made  any 
contract  with  plaintiffs  fur  any  part  of 
these  materials.  The  full  bill  of  plaintiffs 
was  $1,845.55,  upon  which  Kupperness 
and  Johnson  paid  $600.  The  materials 
were  ordered  of  plaintiffs  by  Kuppemess 
and  Johnoon.  Plaintiffs  charged  tbem  on 
their  books  to  the  account  of  "fl.  M.  Ze- 
kind.  House.  Kupperness-Johnsun, "  — 
supposing  they  would  have  a  lien  upon 
the  house  under  the  Hen  law,sincodeclared 
unconstitutional  by  this  court.  The  claim 
of  the  plaintiffs  to  recover  from  defendant 
seems  to  be  based  wholly  upon  conversa- 
tions with  the  defendant  after  part  of  the 
materials  bad  been  furnished.  Mr.  Collins, 
one  of  the  plaintiffs,  testifies  that  Just  be- 
fore October,  1888,  after  most  of  the  ma- 
terials had  been  furnished,  Mr.  Zekind 
came  down  and  asked  him  it  plaintiffs 
would  wait  upon  him  for  their  bill  until 
the  Ist  of  January,  1889.  Collins  replied 
that  they  would.  The  bill  was  due  Decem- 
ber 12,  1888.  Collins  saw  Zekind  again 
a  day  or  two  after  January  17th,  on 
which  day  plaintiffs  had  rendered  bim  a 
bill  of  the  goods  furnished.  Zekind  came 
to  the  office  of  plaintiffs,  and  asked  if  they 
would  take  a  mortgage  on  the  house  of 
Kuppemess  or  Johnson  tor  the  amount  of 
the  bill,  and  Collins  told  him  he  would  not. 
He  then  asked  if  they  would  take  such 
mortgage  provided  he  got  it^dlsconnted. 
Collins  replied  that  they  would.  Zekind 
said  nothing  leading  them  to  believe  tbat 
he  in  anj'  way  denied  his  liability  for  the 
bill.  In  March,  Zekind  told  them  that  be 
meant  to  repudiate  the  bill,  and  they 
brought  suit.  Plaintiffs  testified  that  they 
granted  the  credit  on  the  strength  of  the 
lien  law.  They  do  not  claim  that  Zekind, 
in  so  many  words,  promised  to  pay  them 
for  these  materials,  but  impliedly  did  so 
by  asking  them  to  wait  upon  him  until 
about  the  1st  of  January.  Mr.  Zekind  de- 
nies that  he  ever  promised  to  pay  tbem  for 
the  materials.  Says  tbat  when  he  called 
upon  them  about  the  let  of  October,  be 
asked  them  "  bow  the  boys  were  paying 
up,"  and  they  showed  by  the  books  that 
$600  had  been  paid,  and  there  was  a  bal- 
ance unpaid  of  about  $3.^.  He  then  asked 
tbem  if  they  could  not  wait  upon  Kupper- 
ness and  Johnson  until  the  1st  of  Janu- 
ary, because  it  was  going  to  press  bim 
some  to  pay  Kupperness  and  Johnson, 
and  plaintiffs  said  they  would  wait  with 
pleasure.  Kupperness  testified  thatabout 
this  time  he  asked  defendant  fur  some 
money;  and.  the  balance  due  being  more 
than  Zekind  expected,  Zekind  said  he 
would  go  down  and  see  plaintiffs  and 
get  them  to  wait  on  him.  Zekind  says 
that  be  told  Kuppernees  tbat  be  would 
get  them  to  wait  upon  Kupperness  and 
Johnson. 

A  large  portion  of  the  record  is  devoted 
to  testimony  received  under  objection  re- 
lating to  the  cost  of  the  house  as  built,  the 
plan  of  the  same,  amount  of  extra  work 
done,  etc.,  which  was  entirely  Immaterial 
to  the  Issue.  Such  testimony  would  have 
been  relevant  in  a  suit  between  Kupper- 
ness and  Johnson  and  Zekind,  perhaps, 
upon  their  contract  to  balld  the  house,  bat 
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it  had  no  place  In  this  case.  It  1b  evident 
from  all  the  teatimony  that  Kuppernees 
and  Johnson  contracted  tobulld  thehouau 
and  fumlah  all  themater]alB,and  it  makes 
no  dllTerenoe  whether  they  agreed  to  do 
this  for  $3,400,  or,  as  they  claim,  Mr. 
Zekind  tuld  them  to  ko  ahead  and  build 
the  bouse,  and  he  would  do  what  was 
rij^ht.  In  either  case  there  is  not  a  acin- 
tilla  of  evidence  tendinK  to  show  that  it 
was  intended  that  he  should  purchase  any 
of  the  materials,  or  that  he  made  them 
his  agents  for  such  purpose.  While  he 
may  be  liable  to  them  lor  the  whole  cost 
ol  the  building,  be  conld  not  be' made  liable 
to  others  tor  their  purchaaes.  The  court 
wag  therefore  radically  wrong  in  admit- 
ting the  testimony  as  to  the  cost  of  the 
hoase,  etc.,  referred  to  above,  and  in  sub- 
mitting to  the  Jury  the  proposition  that, 
if  they  found  Eupperness  and  Johnson  to 
be  the  agents  of  the  defendant  in  purchas- 
ing tbese  materials  of  plaintiffs,  the  de- 
fendant should  be  held  liable  for  this  bal- 
ance. The  debt,  in  the  first  place,  to  plain- 
tiHs,  was  undeniably,  from  this  record, 
the  debt  of  Kuppemessand  Johnson.  Nor 
do  we  think  that  defendant,  by  asking 
plaintiffs  to  wait  upon  bim  until  January 
1, 18K9,  could  be  made  liable  for  this  debt 
of  another.  Plaintiffs  do  not  even  claim 
that  be  ever  expressly  promised,  even  oral- 
ly, to  pay  thia  balance,  but,  by  requestlug 
them  to  wait  upon  him  until  January  lat, 
be  impliedly  promieed  to  pay  them.  A 
large  portion  of  tbis  balance  was  furnlsbed 
after  be  asked  them  to  wait  upon  him, 
and  there  la  nothing  tending  to  ahow  that 
either  plaintiffs  or  defendant  had  such  por- 
tion in  mind  when  this  requeat  was  made. 
I  can  find  .  nothing  in  this  Implied  promise 
to  take  it  out  of  the  statute  of  frauds. 
The  cases  cited  by  plalntlfla'  counsel,  to- 
wit:  Heyn  v.  O'Hagen,  60  Mich.  150,  26  N. 
W.  Rep.  861 ;  Loranger  v.  Foley.  7»  Mich. 
M5,  44  N.  W.  Rep.  781 ;  Hagadoin  v.  Lum- 
ber Co.,  (Mich.)  45  N.  W,  Rep.  650,— do  not 
apply.  There  was  no  agency  here  to  rat- 
ify, as  in  the  first  caae  above  rited ;  nor 
was  the  debt  originally  the  debt  of  the  de- 
fendant, as  in  the  other  cases.  Defendant 
asked  the  plaintiffs,  according  to  their 
theory,  to  wait  upon  him  until  January 
1st,  In  Octolier,  for  the  payment  of  lum- 
ber, etc..  Ordered  by  and  furniabed  to  Kup- 
pernesB  and  Johnson  and  charged  to  " H. 
M.  Zekind.  House.  Kuppemess-Johnson" 
upon  their  books.  They  bad  never  given 
any  credit  to  him,  bat  relied  upon  pay- 
ment by  Kuppemess  and  Johnson  and  a 
supposed  lien  upon  the  houae.  Before  this 
request  they  had  never  thought  of  looking 
to  defendant  for  payment,  but  relied  prin- 
cipally upon  the  lien  la  w  of  1887,  which  has 
since  been  declared  to  be  no  law.  Spry 
Lumber  Co.  v.Sault  Sav.Bank,  Loan, etc., 
Co.,  77  Mich.  199,  48  N.  W.  Rep.  778.  The 
qneation  of  an  estoppel  la  raiaed  agalnat 
tbe  defendant,  but  we  find  nothing  in  the 
record  to  justify  it.  The  plalntlfla  do  not 
show  that  they  released  Kuppemeas  and 
Johnson  from  their  liability,  or  lost  any 
right  against  them  on  account  of  the  con- 
versation with  defendant.  They  claim 
they  did  not  proceed  against  tbe  houae  un- 
der the  lien  law,  however,  because  of  aucb 
alleged  implied  promise  on  hiapart  to  pay 


them.  When  they  talked  with  defendant 
it  la  not  shown  that  they  had  taken  any 
ateps  under  any  lien  law,  or  that  defend- 
ant ever  had  any  reason  to  believe  that 
they  intended  to  do  so.  Indeed,  the  rec- 
ord and  tbe  argument  of  plaintiffs'  counsel 
gives  the  Inference  that  proceedings  under 
tbe  Hen  law  were  not  taken,  because  it 
was  supposed  they  had  no  Hen  that  they 
could  enforce,  under  the  decision  of  this 
court  in  the  Spry  Case.  But,  even  if,  as 
one  of  tbe  plaintiffs  testify,  they  did  not 
proceed  under  the  Hen  law  against  the 
building  because  of  tbe  supposed  promise 
of  tbe  defendant  to  pay  tbem,  the  talk  of 
defendant  with  them,  upon  which  they 
ground  such  promise,  was  not  sufiicleut  In 
law  for  them  to  rely  on  and  build  an  es- 
toppel. We  do  not  think  that  the  law  of 
estoppel  can  be  Invoked,  in  such  a  case  as 
this,  to,  in  effect,  take  this  promise  (if 
there  was  any  promise)  to  pay  another's 
debt  out  of  the  statute  of  frauds.  The 
circuit  Judge  should  have  directed  a  vet- 
diet  for  the  defendant  at  tbe  close  of  tbe 
plaintiOs'  testimony,  as  requested  by  the 
defendant's  counsel.  The  judgment  will 
be  reversed,  with  costs  of  both  courts,  and 
a  new  trial  granted.  Tbe  other  jastices 
concurred. 


Proplb  v.  Hess. 
{SuiprerM  Cawrt  of  IDcMaauu    Feb.  97,  1801.) 

COHSTITDTIONAI.  ItLW — BbIZDBX  OT  GAMINa  TOOU 

— Pouct-Bhop  —  Etidbnob — CoMioms  of  At- 

TOSNBT. 

1.  ConsL  Mich,  art  6,  {  26,  providing  VbaX 
"the  peraon,  houses,  papers,  and  possessions  of 
every  person  sliall  be  secored  from  nnreasonable 
searches  and  seizures, "  and  that  "no  warrant  to 
search  any  place,  or  to  seize  any  person  or  thing, 
shall  issue  without  describing  them,  nor  with- 
out probable  caoae, "  does  not  make  it  unlawful 
for  uie  police  to  invade  without  a  warrant  a  room 
open  to  the  public  and  seize  matarlal  for  running . 
a  pollcy-Ehop,  prohibited  by  law. 

2.  On  trial  forrannlng  a  policy-shop,  the  fact 
that  materials  for  the  game  were  found  in  de- 
fendant's possession,  is  sufficient,  in  addition  to 
his  confession,  to  prove  the  corpus  delicti. 

8.  How.  St  Mich.  I  754^  provides  that  de- 
fendant's neglect  to  testify  in  a  criminal  case 
shall  not  create  any  presumption  against  him, 
and  that  tbe  oourt  shall  not  permit  any  comment 
on  such  neglect.  Held  that,  where  the  prosecut- 
ing attorney,  after  commenting  on  defendant's 
neglect  to  testify,  retracts  his  remarks,  and  both 
he  and  the  judge  Instruct  tbem  that  such  neglect 
must  not  be  considered,  the  error  is  not  so  prej- 
udicial as  to  warrant  a  reversal  of  a  Judgment  of 
conviction. 

4.  Though  it  is  not  proper  for  the  prosecuting 
attorney  to  tell  the  Jury  that  he  believes  defend- 
ant guilty,  he  may  argue  his  guilt  from  the  evi- 
dence, and  state  what  evidence  convinces  him. 

6.  The  charter  of  Detroit,  providing  that  the 
oommon  council  may  prohibit  "all  lotteries  for 
the  drawing  or  disposing  of  money  or  any  other 
property  whatsoever, "  authorizes  the  pr.otubltion 
of  poliOT-shops. 

e.  Revised  Ordinances  of  Detroit  18M,  c.  64, 
f  8,  providing  that  no  person  shall  maintain  "any 
lottery,  policy,  pool,  bucket-shop, "  etc.,  prohib- 
its the  maintaining  of  a  "policy-shop. " 

Certiorari  to  recorder's  court  of  Detroit. 

Const.  Mich.  art.  6,  §  26,  provides  that 
"the  person,  houses,  papers,  and  posses- 
sions of  every  person  shall  be  secure  from 
unreasonable  searches  and  seizures.  No 
warrant  to  search  any  place,  or  to  seise 
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any  person  or  thing,  shall  issae  wlthoat 
desnriblnR  them,  nor  wltbout  probable 
caase,  supported  by  oath  or  affirmation." 
How.  St.  Mich.  §  7544.  provides  that  **  de- 
fendant In  any  criminal  case  shall  only  at 
his  own  request  be  deemed  a  competent 
witness,  and  his  neglect  to  testify  shall 
not  create  any  preeamptlon  against  him; 
nor  shall  the  court  permit  any  reference 
or  comment  to  be  made  to  or  upon  such 
neglect." 

Walter  Barlow  and  Charles  D.Joalyn, 
for  defendant.  Cbarlea  W.  Vaagrain  and 
Cbarlea  S.  McDonald,  for  the  People. 

MoRSB,  J.  The  defendant  was  convict* 
ed  in  the  recorder's  court  of  the  city  of 
Detroit  of  having  on  the  14th  day  of 
March,  1800,  within  the  corporate  limits 
of  said  olty,  at  No.  268  Hastings  street, 
unlawfully  and  willfully  kept,  carried  on, 
and  maintained  s  policy-shop,  the  same 
being  a  scheme  for  drawing  and  disposing 
of  money.  There  was  also  a  count  In  the 
warrant  for  aiding  in  keeping,  carrying 
on,  and  maintaining  such  policy-shop; 
all  this  in  violation  of  an  ordinance  of 
said  city,  being  section  8,  c.  64,  p.  160,  of 
the  Bevised  Ordinances  of  said  city  of  De- 
troit. The  conviction  is  brought  into  this 
court  for  review  by  writ  of  cert /orar/.  The 
.  provisions  of  the  ordinance  alleged  to  have 
been  violated  are  as  follows:  "No  person 
shall  keep,  carry  on.  or  maintain,  or  aid  in 
keeping,  carrying  on,  or  maintaining,  any 
lottery,  policy,  pool,  backet-shop, '  board 
of  trade,  or  any  like  scheme  or  place,  for 
drawing  or  disposing  of  money,  wheat, 
or  other  proper^,  within  the  city.  "*  It  is 
provided  in  the  charter  of  Detroit  that 
"  the  common  council  •  •  *  may  also 
prohibit,  prevent,  and  suppress  all  lot- 
teries for  the  drawing  or  disposing  of 
money,  or  any  other  property  whatso- 
ever, and  punish  all  persons  maintaining, 
directing,  or  managing  the  same,  or  aid- 
ing In  the  maintenance,  direction,  or  man- 
agement thereof. "  Charter  1886,  S  49 ;  Id. 
p.  88,  187. 

The  errors  relied  on  are  as  follows: 
That  the  court  erred  in  admitting  certain 
papers  and  other  things  found  by  the  offi- 
cers at  No.  258  Hastings  street,  on  March 
14, 1890,  at  the  time  the  defendant  was  ar- 
rested. The  testimony  shows  that  when 
the  officers  visited  No.  258  Hastings  street. 
on  the  14th  of  March,  1890.  they  found, 
np-stairs  In  the  building,  the  defendant, 
standing  behind  a  counter,  upon  wblcb 
were  small  pieces  of  paper  In  rows,  with 
money  upon  tbem.  There  were  two 
rooms.  In  the  front  room  there  were  two 
colored  men,  two  white  men,  and  one 
colored  woman.  As  one  of  the  officers  en- 
tered this  room  the  colored  woman  went 
through  into  the  other  room.  She  had  a 
piece  of  paper  and  10  cents  In  her  hand. 
In  this  room  was  Hess,  standing  behind 
the  counter,  with  a  stencil  in  his  hand. 
The  colored  lady  put  the  piece  of  paper 
and  the  10  cents  down  upon  the  counter. 
8he  turned  around,  and  saw  the  officer, 
and  then  walked  out.  The  piece  of  paper 
that  she  laid  down  had  figures  upon  It. 
In  the  same  room  were  also  two  colored 

'  Bevised  Ordlnanoei  of  Detroit,  1884,  a  64,  (  8. 


men  and  two  colored  women.  These 
were  sitting  at  a  table,  with  pencils  and 
paper  in  their  hands.  The  officers  scraped 
up  the  papers  and  the  money  on  the 
counter.  The  money  was  In  small  change, 
and  amounted  in  all  to  about  three  dol- 
lars. They  also  found  a  dream-book, 
which  they  also  took  away  with  them. 
They  also  arrested  Hess,  and  took  hlin  to 
the  police  station,  and  locked  him  up. 
The  next  day  a  complaint  was  made 
against  him,  and  the  warrant  issued  up- 
on which  he  was  tried  and  convicted. 
Hess,  at  the  time  the  officers  were  in  the 
room,  was  asked  what  he  was  doing. 
He  said :  " Can't  you  see?  It  is  the  game 
of  policy."  He  was  asked  how  long  be 
had  been  running  it,  and  he  said,  "About 
two  weeks."  He  said  he  was  not  the 
proprietor,  but  was  running  it  for  a  man 
by  the  name  of  Miller.  The  articles  Intro- 
duced In  evidence  were  these  pieces  of  pa- 
per and  the  dream-book.  The  papers  had 
figures  upon  them,  and  were  evidently 
used  in  the  game  of  policy,  a  description 
of  which  can  be  found  In  the  case  of  Peo- 
ple v.  Elliott,  74  Mich.,  at  pages  265,  206. 
41  N.  W.  Sep.  916,  and  need  not  be  given 
here.  It  is  contended  that  the  officers  had 
no  right  to  enter  this  building  and  take 
these  papers  without  a  search-warant 
duly  procured,  and  that  the  seiinre  of  the 
papers  was  Illegal,  and  therefore  they 
could  not  be  used  in  evidence  to  convict 
respondent.  It  must  be  remembered  that 
this  was  not  a  private  bouse,  but  a  place 
open  to  the  public.  The  officers  walked 
in  peacetnlly  aud  without  objection,  and 
found  the  parties  therein  engaged  in  an 
unlawful  business.  Qnder  such  circum- 
stances they  had  an  undoubted  right  to 
seise  and  take  Into  their  possession  the 
papers  and  other  things  then  being  used 
In  such  unlawful  business,  and  to  retain 
the  same,  and  to  use  them  thereafter  as 
evidence  against  the  defendant.  This  is 
not  a  case  of  the  home  or  business  place  of 
a  cltlxen  being  thrown  open  by  the  police 
at  tbeir  will  for  Inspection,  that  evidence 
may  be  found  and  seised  to  criminate 
such  citlsen,  against  which  the  counsel  in 
his  brief  so  eloquently  invokes  the  aid  of 
the  constitution  and  our  laws;  but  it  Is 
the  case  of  a  police  officer.  In  the  course  of 
his  duty,  walking  Into  a  place  where  the 
public  are  Invited  and  In  the  habit  of  en- 
tering, and  finding  gambling  going  on. 
and  the  implements  of  the  game  scat- 
tered about  the  room.  In  such  a  case  the 
officer  has  an  undoubted  right  to  seise  the 
tools  and  things  uned  In  the  unlawful 
game,  and  to  keep  them,  and  use  them  in 
evidence  against  the  persons  using  them. 
Finding  tliese  things,  us  they  did,  and  In 
use  In  gaming,  the  officers  had  -  as  much 
right  to  seise  them  under  the  law  as  if 
they  had  been  provided  with  a  search- 
warrant  under  the  statute. 

Other  objections  are  made  to  the  admis- 
sion of  testimony,  which  we  consider  un- 
important. The  conversation  In  which 
the  respondent,  Hess,  said  he  was  running 
a  policy-shop  was  objected  to;  and  It  is 
argued  here  that  this  conversation,  being 
a  confession  of  the  respondent,  cannot  be 
used  to  prove  the  corpus  delicti,  as  ther« 
was  no  other  testimony  tending  to  show 
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it.  A  anflietoBt  answer  to  ttala  objeetloii 
and  anpiment  ia  the  statement  of  what 
the  ofBcera  saw  In  the  room,  and  wtaat 
they  tonnd  tbere,  heretofore  mentioned. 
There  was  other  proof  than  the  confeeslon 
of  tbe  reepondent  that  he  was  running  a 
poUcy-abop  there  that  day. 

Tbe  other  asBlgnmenta  of  error  are  di- 
rected against  the  argameot  of  Mr.  Caa- 
srsln,  tbe  city  attorney,  to  the  Jnry.  Mr. 
Caairrain  said  to  the  Jory  that,  "If  tbe  re- 
spondent had  any  explanation  to  make, 
or  any  statement  to  deny  the  evidence  In- 
trodaced,  and  to  show  that  be  was  not 
maintaining  a  place  for  the  purpose  of 
carrying  on  a  game  of  policy,  why  did  not 
be  take  the  stand,  and  deny  tbe  testimony 
tbat  we  introduced  that  be  was  carrying 
on  a  policy-shop  ?  "  After  an  exception  was 
taken  by  defendant's  counsel  to  this  and 
other  remarks  by  Mr.  Casgrain,  Mr.  Oas- 
Kraln  said :  "  I  desire  to  say  this,  gentle- 
men of  tbe  Jury :  I  desire  to  treat  this  case 
fairly,  so  far  as  this  defendant  is  con- 
cerned. I  want  to  make  tliis  statement  to 
you :  I  will  ask  tbe  court  to  charge  this 
Jary  that  under  the  constltntion  of  this 
state  and  under  tbe  authorities  of  this 
atate — mark  my  words  well — under  tbe 
constltntion  of  tbls  state  and  under  tbe 
statutes  of  this  state  tbe  fact— gentlemen 
of  tbe  Jury— tbe  fact  tbat  the  defendant 
fails  to  take  tbe  stand  In  his  own  behalf 
raises  no  presumption  as  to  bis  guilt,  and 
I  desire,  if  I  made  any  remarks  different 
from  that  before,  I  now  qnote  to  yon 
'«^hat  I  l>elieve  to  be  tbe  law  under  the 
constitution  and  under  tbe  statutes  of 
this  state.  No  presamptlun  can  be  raised 
against  him  tbat  be  Is  guilty  because  he 
failed  to  take  tbe  stand,  and  I  will  ask  the 
Judge  to  charge  you  tbat  snch  is  tbe  law. " 
And  tbe  court  said  to  tbe  jury  that  they 
'vrere  not  to  take  Into  consideration  the 
fact  tbat  the  defendant  did  not  go  on  the 
stand.  "He  Is  not  obliged  to,  and  our 
courts  have  decided  tliat  this  shall  not  be 
'taken  against  him,— the  tact  tbat  be  does 
not  go  on  tbe  stand. "  Thus  all  was  done 
'tbat  eoold  be  done  to  care  thin  error  of 
tbe  city  attorney,  both  by  himself  and  the 
court;  and  we  do  not  tlilnk  tbe  case  is 
Biicb  that  it  calls  for  a  reversal  because  of 
Mr.  Oasgrain's  remarks  at  first,  although 
ttaey  were  liighly  Improper,  and  In  viola- 
tion of  tbe  statute,  and  which,  standing 
alone,  without  the  subsequent  action  of 
Mr.  Casgrain  and  the  court,  would  have 
b«en  sofficlmt  cause  to  set  aside  the  ver- 
dict. Mr.  Casgrain  also  said  to  the  Jnry 
ttaat,If  he  thought  the  evidence  introduced 
■WBB  not  suffletent  to  warrant  a  convic- 
tion, it  would  l>e  his  duty  to  so  state  to 
tbem;  and  that  It,  when  a  complaintcame 
ln,be  thought  tbere  was  sufficient  evidence 
to  warrant  the  taking  of  tbe  complaint, 
be  would  be  derriict  In  bis  datjr,  under  bis 
oath  of  office,  if  be  did  not  prosecute.  It 
is  claimed  tbat  this  might  be  taken  by  tbe 
]ary  as  an  intimation  on  tbe  part  of  the 
proseeotion  that  be  believed  tbe  defendant 
gnilty,  and  therefore  Improper.  It  is  not 
proper  for  tbe  prosecntlng  officer  to  tell 
tbe  Jury  tbat  be  believes  tlie  defendant 
galliy,  as  bis  beli^  is  not  evidence  in  tbe 
case;  but  be  has  tbe  right  to  argue  from 
tbe  testlmouy  tbat  the  defendant  is  gnilty. 


and  to  state  to  them  what  evidence  before 
them  convinces  bim,  and  should  convince 
them,  of  such  guilt.  To  deny  to  a  prose- 
cuting officer  tbls  privilege  would  be  to 
deny  to  him  the  right  to  place  before  tbe 
lurj  the  logic  of  tbe  testimony  wblcb  leads 
his  mind  to  tbe  inevitable  conclusion  of 
guilt,  and  which  be  has  the  right  to  pre- 
sume will  lead  tbem  to  the  same  conclu- 
sion if  they  view  it  as  he  does ;  and  he  has, 
I  think,  the  right  to  state  tbat  he  stands 
unbiased  between  tbe  people  and  tbe  re- 
spondent, as  we  have  often  said  be  ought 
to  stand.  No  prejudicial  error,  in  my 
opinion,  arises  out  of  any  remarks  made 
by  Mr.  Casgrain  upon  the  trial.  We  think 
tbat  tbe  keeping  of  a  policy-sbup  comes 
within  the  ordinance,  and  that  tbe  com- 
mon council  bad  power  under  tbe  charter 
to  pass  the  ordinance  in  so  far  as  it  re- 
lates to  policy-shops  and  the  game  of  pol- 
icy, which  is  a  lottery.  We  And  no  error 
in  the  conviction,  and  it  must  stand  af- 
firmed.   The  other  Justices  concurred. 


STBONQ  v.  SiflTB  et  Hi. 
(Supreme  Court  <if  MUMgom.    Jteb.  87, 1B8L) 
WififS   OoKstBOOtioai. 
Testator  devlMd  bud  to  Us  wife  for  life, 
and  after  Iier  death,  in  eqaal  shares,  to  "my  own 
brothers  and  sisters  aad  to  the  brothers  snd  sis- 
ters of  my  said  wife. "    Held,  that  Issue  of  devi- 
sees dvlng  before  the  testator,  who  survived  him, 
took  the  estate  the  devisee  would  have  taken  li 
he  had  survived,  both  by  the  terms  of  the  will 
and  under  How.  St.  Mich.  {  B818,  which  provides 
that  when  a  deriseis  made  to  any  lelatlve  of  tbe 
testator,  and  the  devisee  shall  die  before  tba 
testator,  leaving  Issue,  who  shall  survive  th«  !«•' 
tator,  suoh  issue  shall  take  the  estate  that    Hafi 
devisee  would  have  taken  If  he  had  survived. 

Appeal  from  circuit  court,  Wayne  coiai^' 
ty,  in  chancery;  Obobob  S.  Hoaac^it> 
Jndge. 

Paimar  4  Pfl/mer,  for  appellant.  Se^tv- 
art  A  Qallow&y,  for  appellees,  ex^c^p^ 
Edith  Strong. 

McOkatb,  J.    On  March  6, 1869,  Jxs 
B.  Smith  executed  bis  last  will,  givin 
his  real  estate  to  Buldah  Smith,  hie  - 
for  ber  sole  benefit  and  use  during  her 
nral  life-time,  and  after  her  deceaa' 
equal  shares,  to  "  my  own  brothers 
sisteni  and  to  the  brothers  and  siste 
my  said  wife. "   Justus  B.  Smith  died    j 
raury  1, 1884,  and  Haldah  Smith  died   J 
nary,  1890.    At  tbe  timeof  themakln 
said  will  there  were  living  John  Snaltb, 
Jacob  Smith,  James  M.  S"?]^-  V*P*:ory 
M.  Smith,  and  David  K.  Smith,  brotlacsrs, 
and  Lucy  A.  Brace  and  Mary  Bentley ,   aig. 
ters,  of  testator,  and  George  P.  ^-oa.r>  ,    a 
brother,    and    Ret>ecca   Smith,    Koxanna 
Perry,  karanda  M.  Brighton,  and  Edith 
A.  Strong,  alstera.  of  Huldah  Smltti    -wife 
of  the  testator.    After  the  maklnK  ot    aaid 
will,  and  before  the  death  of  the  tewtator. 
Lucy  A.  Bruce  and  Mary  Bentley,  f^at:eni, 
and  Jacob  B.  Smith,  a  brother,  ««  tl»«  t«B- 
tator,  died,  each  leaving  iBsne.     The  legal 
helraof  Lacy  A.  Bruce.  Mary  Bont:ley,  and 
Jacob  B.  Siilth  convey  their  Intoreata  to 
the  complainant,  who  files  a   totll    «BWng 
for  partition,  claiming  title  to*«^^^^*'»* 
ed  onVfoarth  -hare  of  the  real    «st:ats  fH 
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which  JoBtns  B.  Smith  died  seised,  remain- 
ing alter  the  death  nf  Hnldah  Smith,  and 
the  payment  u(  debts.  The  answer  con- 
cedes  the  facts  set  op,  bnt  denies  any  title 
in  complainant,  and  asics  lor  a  constrnc- 
tlon  of  tlie  will.  By  stipulation  it  Is 
agreed  that  (1)  If  the  issae  of  Lucy  A. 
Bmce,  deceased,  Mary  Beutley,  deceased, 
and  Jacob  Smith,  deceased,  living  at  the 
time  of  the  death  of  Jastas  B.  Smith,  took 
tlie  respective  shares  of  the  estate  of  said 
Justus  B.  Smith,  deceased,  by  his  said  will, 
in  the  samemanner  as  their  respective  par- 
.ents  would  have  talcen  had  they  survived 
their  said  testator,  as  net  forth  In  com- 
plainant's bin,  then  the  complainant  is 
entitled  to  partition  as  the  grantee  of 
said  issue.  (2)  If  the  said  Issue  of  said  de- 
ceased sisters  and  brother  did  not  talce  the 
respective  shares  of  the  estate  of  said  Jus- 
tus B.  Smith,  deceased,  by  his  will,  In  the 
same  manner  as  their  respective  parents 
would  have  taicen  had  they  survived  the 
said  testator,  then  said  bill  of  complaint 
should  bedismlssed.  The  circuit  Judge  dis- 
missed the  bill  of  complaint,  finding  as  a 
matter  of  law  that  "the  wlU  must  be  con- 
strued from  the  death  of  the  testator,  and 
that  the  devise,  being  to  a  class  part  of 
whom  are  relations,  and  part  of  whom 
are  not,  must  be  construed  as  intending 
the  class  as  It  existed  at  the  said  testa- 
tor's death,  and  for  that  reason  brothers 
and  sisters,  who  died  prior  to  the  decease 
of  the  testator,  were  not  devisees  or  lega- 
tees, and  the  children  through  whom  said 
complainant  claims  had  no  interest  in  the 
estate  of  said  Justus  B.  Smith,  and  their 
deeds  to  complainant  conveyed  nothlnar." 
We  think  the  court  erred  In  this  conclu- 
sion. Section  5S12  of  our  statutes  is  as 
follows:  "When  a  devise  or  legacy  shall 
be  made  to  any  child  or  other  relative  of 
the  testator,  and  the  devisee  or  legatee 
shall  die  before  tlie  testator,  leaving  issue 
who  shall  survive  the  testator,  such  Issue 
shall  take  the  estate  so  given  by  thewlll  in 
the  same  manner  as  the  devisee  or  legatee 
would  have  done  If  be  had  survived  the 
testator,  unless  a  different  disposition 
shall  be  made  or  directed  by  thewlll." 
This  section  has  come  down  to  us  from 
the  Bevlslon  of  18S7.  Hence  It  antedates 
the  instrument  in  question  over  22  years, 
and  the  will  must  be  construed  in  its  pres- 
ence. Similar  statutory  provisions  have 
been  enacted  In  nearly  every  state  In  the 
Union,  and  In  most  of  Ibem  the  precise 
question  here  has  been  raised  and  passed 
upon.  Woemer,  In  his  recent  work  on  the 
"American  Law  of  Administration,"  after 
calling  attention  to  these  statutory  pro- 
visions, says :  "The  eSect  of  these  statutes 
Is  to  vest  in  the  lineal  descendauts  of  the 
deceased  legatee  or  devisee  the  interest 
which  the  latter  would  have  been  entitled 
to  if  in  awewhen  the  will  took  effect.  Bnt 
as,  iu  all  cases  of  testamentary  disposi- 
tion, the  testator's  Intention  controls 
mere  rules  of  conetructlon,  so  these  stat- 
utes will  not  be  allowed  to  divest  the  gift 
contrary  to  the  ascertained  intention  of 
the  testator.  Hence,  if  It  appears  that 
the  testator  intended  no  legatee  to  take 
unless  he  survived  him,  the  legacy  to  one 
dying  befQre  the  testator  must  lapse,  al- 
though the  legatee  leave  issue  living."    2 


Woemer,  Adm'n,  939.  In  Stockbrldge  t. 
Stockbridge,  (Mass.)  14  N.  E.  Rep.  928,  the 
testator  disposed  of  a  portion  of  the  resi- 
due of  bis  estate  as  follows:  "One  of  said 
five  parts  I  direct  my  executors  to  divide 
equidly  among  the  children  of  Chester 
Stockbridge."  David,  a  son  of  Chester, 
and  a  nephew  of  the  testator,  died  before 
the  testator,  leaving  Issue.  Held,  that  by 
virtue  of  the  statute,  which  is  the  same 
as  ours,  the  issue  of  David,  who  survived 
the  testator,  were  entitled  to  take  what 
David  tvould  have  taken  had  he  survived 
the  testator.  The  court  say:  "The  cir- 
cumstance that  the  gift  to  blm  was  only 
one  of  a  class,  does  not  prevent  the  opera- 
tion of  this  statute. "  In  lifoses  v.  Allen, 
81  Me.  269, 17Atl.  Rep.  66.  thewlll  con- 
tained this  clause:  "All  the  rest  and  resi- 
due of  my  estate,  real,  personal,  and  mixed, 
I  give,  devise,  and  bequeath  to  my 
nephews  and  nieces, '  in  equal  portions.' " 
The  court  say :  " The  question  is  whether 
the  surviving  children  of  the  deceased 
nephews  and  nieces  who  died  prior  to  the 
death  of  the  testator  take  the  respective 
shares  of  their  deceased  parents.  We  think 
they  do.  It  was  decided  in  Nutter  v.  Vick- 
ery,  64  Me. 490,  that  upon  reason,  principle, 
and  authority  the  lineal  descendants  of  a 
relative  of  the  testator  having  a  bequest 
in  the  will  are  entitled  to  the  legacy  given 
to  their  ancestor,  though  the  original  leg- 
atee was  dead  at  thedate  of  the  will ;  that 
such  may  fairly  be  presumed  to  have  been 
the  Intention  of  the  testator;  and  that 
our  statute,  which  has  been  in  force  for 
nearly  a  century,  was  Intended  to  secure 
this  result.  The  only  difference  between 
that  case  and  this  is  that  in  that  case  the 
relatives  were  referred  to  by  name,  while 
in  this  they  are  described  by  their  relation- 
ship to  the  testator.  We  think  this  can 
make  no  difference  in  the  application  of 
the  rule."  In  Woolley  v.  Paxson,  46  Ohio 
St.  307,  24  N.  E.  Rep.  599,  one  PaxHon  de- 
vised a  portion  of  bis  estate  to  his  son 
Isaac  for  life,  remainder  to  the  children  of 
Isaac  In  fee-simple.  Isaac  died  before  the 
testator,  leaving  two  daughters ;  Almira, 
intermarried  with  oneWooley,  and  Nancy, 
intermarried  with  C.  Almira  and  Nancy 
also  died  before  the  testator,  each 
leaving  issue  surviving  the  testator.  Held 
that,  under  the  proviBlons  of  the  statute 
relating  to  a  devise  to  a  child  or  other  re- 
lation of  the  testator,  the  surviving  issue 
of  each  of  Isaac's  two  daughters  took  the 
share  of  the  devise  to  Isaac's  children 
which  the  deceased  mother  would  have 
taken  had  she  survived  the  testator.  The 
court  say:  "The  rule  as  to  the  lapsing  of 
devises  and  legacies  that  prevailed  before 
the  statute  defeated,  In  most  cases,  the  in- 
tention of  the  testator.  He  generally  made 
his  will  with  rt>ference  to  the  objects  of  his 
bounty  as  they  existed  at  the  time,  and  as 
though  his  will  took  effect  at  the  date  ot 
its  execution,  not  apprehending  that  a 
lapse  would  occur  in  case  any  of  them 
should  die  before  himself,  unless  some  ex- 
press disposition  should  be  made  In  antici- 
pation of  such  event.  The  statute  waa 
passed  to  remedy  such  disappointments, 
and  should  receive  a  liberal  constraction, 
so  as  to  advance  the  remedy  and  suppress 
the  mischief. "    After  reterrhig  to  the  stat- 


Digitized  by^OOQlC 


JUnn.) 


ADA1180N  9.  WIGGINS. 


185 


atory  provteion  tbe  court  continues: 
"Nothing  la  more  contormabletothe  prob> 
able  In  tentlon  nf  tlie  testator  in  every  in- 
stance. The  fact  that  tbe  cbild  or  relative 
is  not  mentioned  by  name  sboald  not  de- 
feat the  application  of  the  statute  when 
the  language,  applied  to  the  facts  as  they 
were  at  the  execution  of  the  will,  desig- 
nates a  child  or  relative  as  an  object  of  the 
testator's  bounty  with  as  much  certainty 
as  If  it  were  mentioned  by  name.  They 
were  all  adults,  and  their  names  well 
known  to  him,  and  the  devise  that  be 
makes  is  to  Isaac  for  lite  and  then  to  his 
children  in  tee«lmple.  This,  in  tbe  light  of 
tbe  circamstances,  must  be  taken  in  a  dis- 
tributive sense,  and  is  a  devise  to  each  of 
Isaac's  children  of  tbe  fee-simple  in  re- 
mainder as  definitely  as  If  It  had  been  to 
each  by  name.  *  •  •  Hence,  as  under  a 
devise  to  a  class,  each  member  who  sur- 
vives tbe  testator  would,  independent  of 
tbe  statute,  take  an  aliquot  part  of  tbe  de- 
vise as  a  tenant  in  common  with  tbe  oth- 
er sarvivors.  Therefore,  under  the  statute 
In  such  case,  the  issue  of  a  deceased  mem- 
ber of  the  class  surviving  the  testator 
must  take  what  the  deceased  would  have 
taken  had  be  survived.  Any  other  con- 
struction would  render  the  statute  nuga- 
tory In  a  large  class  uf  cases,  to  which  its 
provisions  are  by  Its  terms  directly  ap- 
plicable." Bee,  also,  Moore  v.  Dimond,  6 
R.  I.  121;  Gaitar  v.  Gordon,  17  Mo.  408; 
Jamison  ▼.  Hay,  46  Mo.  646;  Cheney  v. 
Selman,  71  Qa.  884;  Yeates  v.  Gill,  9  B. 
Mon.  208;  Hoke  v.  Hoke,  12  W.  Va.  427; 
Jones  V.  Jones,  87  Ala.  649;  Gordon  v. 
Pendleton.  84  N.  C.  98;  Shepard  v.  8hep- 
ard,  60  Vt.  109,  14  Ati.  Rep.  636;  Chen- 
anlt's  Guardian  v.  Cheuault's  Estate, 
(Ky.)  9  S.  W.  Rep.  775, 11  S.  W.  Rep,  426; 
Dixon  V.Cooper,  (Tenn.)  12  8.  W.  Rep.  44o. 
In  the  present  case,  by  tbe  terms  of  tbe 
will  itself,  as  well  as  by  the  operation  of 
our  statute  ndating  to  grants  and  devises 
made  to  two  ur  more  persons,  (section 
5560,)  the  de<'isees  are  made  tenants  in 
common.  'The  testator  distributed  to 
each  an  equal  share.  The  devisees,  at  the 
time  of  the  execution  of  the  will,  were  all 
known  to  the  testator.  They  had  ma- 
tured. Tbe  "class"  was  liable  to  diminu- 
tion only.  The  tact  that  the  brothers  and 
HiHtvrHof  the  testator  were  not  named  does 
not  tiike  tlieiii  out  of  the  statute.  Indeed, 
uudei'  the  authorities,  the  question  "  wheth- 
er a  gift  is  one  to  a  class  does  not  depend 
upon  the  tact  that  the  devisees  are  not 
named  inilividually,  but  upon  the  mode  of 
the  gift  itself,  namely,  that  it  is  a  gift  of 
an  aggregate  sum  to  u  body  of  persons, 
*  uncertain  in  number  at  tbe  time  of  the 
gift,  to  be  ascertained  at  a  future  time, 
the  share  of  each  being  dep<'ndent  for  Its 
amount- upon  the  ultimate  number  of  per- 
sons. "  Here  tbe  body  of  persons  was  not 
uncertain  in  number.  The  gift  wus  to  a 
certalnnumber,in'*equBl  shares. "  It  may 
be  oiged  that  it  was  not  the  intention  of 
the  testator  to  make  any  distinction  be- 
tween bis  own  brothers  and  sisters  and 
those  of  his  wife,  and  that  the  interpreta- 
tion insisted  upon  by  complainant  makes 
the  heirs  of  bis  own  brothers  and  sisters 
take,  while  tbe  heirs  of  any  one  of  his 
wife's   brothers   and   sisters   would   not 


take;  Init  tbe  same  would  be  true  In  case 
of  bequests  to  A.,  B..  and  C,  children,  and 
D.,  a  stranger,  of  definite  amounts,  for  in 
case  of  the  death  of  D.  his  Issue  woud 
not  take,  while  In  the  case  of  the  death 
of  A.,  B.,  and  C.  their  issue  would  take  un- 
der the  statute,  and  solely  by  virtue  of  the 
statute.  It  cannot  be  contended  that  the 
sole  object  of  the  statute  is  to  provide  tor 
tbe  disposition  of  progerty  as  to  which 
the  will  falls,  but  it  only  relates  tosucb 
lapses  as  would  occur  by  tbe  death  of 
any  child  or  other  relative  of  the  testator, 
and  has  no  application,  in  any  event,  to 
the  issue  of  persons  other  than  children  or 
relatives.  The  evident  intent  ot  tbe  legis- 
lature was  not  to  prevent  lapses  in  gen- 
eral, but  to  provide  tor  the  protection  ot 
the  kindred  of  tbe  testator.  Tbe  case  of 
Eberts  v.  Eberts,  42  MIcb.  404,  4  N.  W.Rep. 
172,  has  no  appllcalon,  for  in  that  case  a 
different  disposition  was  made  by  the  will. 
Tbe  devise  was  "  to  tbe  surviving  children 
ot  my  brothers, "  and  the  court  held  that 
tbe  testator  intended  those  children  of  bis 
brothers  who  survived  the  testator.  It  is 
clear  that  the  statute  was  intendpd  to 
control  any  and  all  legacies  or  devises  to 
children  or  relatives,  wnetber  the  children 
or  relatives  are  the  only  legatees  or  dev- 
isees, or  whether  Included  with  other 
r-Iassen  not  coming  within  Its  protection. 
I^ucy  A.  Bruce,  Mary  Bentley,  and  Jacob 
B.  Smith  were  relatives  of  Justus B.  Smith 
tbe  testator,  and  complainant's  grantors 
are  tbe  Issue  of  such  relatives,  who  sur- 
vive the  testator,  and  such  Issue  took  the 
respective  shares  of  tbe  estate  of  Justus 
B.  Smith,  given  by  the  will,  in  tbe  same 
manner  as  the  said  Lucy  A.  Bruce,  Mary 
Bentley,  and  Jacob  B.  Smith  would  have 
done  U  they  had  survived  tbe  testator. 
The  decree  ot  the  court  will  be  reversed, 
and  the  record  remanded  to  the  court  be- 
low, w  here  a  decree  will  be  entered  in  ac- 
cordance herewith.  The  other  Justices  con- 
curred. 


Adambon  v.  Wiooms. 
{Supreme  Court  of  Minnesota.    Feb.  Vt,  189t) 
RiaHTS  OP  Chattbi.  Uortoaou  —  FosBBssioir  or 
Ooous— USOBT.   . 
1.  (There  a  mortgagee  of  chattels  brings  an 
action  to  recover  the  poesession  thereof,  alleging 
title  acd  ownership  generally,  and  upon  the  trial 
relies  upon  the  mortage  to  establish  his  title, 
the  defendant  may,  nnder  a  general  denial  of 
plaintiff's  title  in  his  answer,  show  that  the  mort- 
gage Is  void  for  usnry. 

8.  Where  a  non-resident  prlnolpal  Is  engaged 
In  the  regular  business  of  loaning  money  upon 
ctiattels  or  other  security,  through  a  resident 
agent,  to  whose  discretion  he  intrusts  the  entire' 
management  of  the  business  of  loaning,  collect- 
ing, and  reloonlng  money,  under  a  general  au- 
thority for  such  purpose,  upon  such  securiiy  and 
terms  as  the  agent  may  deem  proper,  the  acts  of 
bis  agent  in  oonduoting  such  business,  and  in 
exaoting  and  inclodlng  in  contracts  unlawful 
and  excessive  rates  of  Interest  or  bonuses,  will 
bind  his  principal,  and  be  held  usurious;  and  so, 
also,  the  securities  will  be  void,  if  he  suffers  his 
name  to  be  used  as  a  mere  cover  tor  usury. 
{SyUdlma  by  the  Court.) 

Appeal  from  municipal  court  of  Minne- 
apolis; Emery,  Judge. 

Sivrrlck  &  Merrick,  for  appellant.  R.  A. 
DsJjr,  tor  respondent. 
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Vanderbttroh.  J.  The  plaintiff  brlngra 
thlB  action  to  recover  the  poeaesslon  of 
certain  personal  property  described  in  the 
complaint,  the  plaintiff  alleging  that  he  iB 
the  owner  and  entitled  to  the  poBHession 
thereof.  The  defendant  interposed  an  an- 
swer denying  generally  the  plalntltTs  alle- 
gation of  ownership.  To  eBtabllsh  his 
right  to  recover  the  possession  of  the 
property,  plaintiff  Introdored  In  evidence 
a  chattel  mortgage  thereof  executed  to 
him  by  the  defendant,  to  secure  her  note 
of  the  same  date  for  the  sum  of  $210,  with 
Interest  at  10  per  cent,  per  annum,  and 
payable  In  30  days  after  date.  Defendant 
admitted  the  execution  of  these  instra- 
ments,  but  offered  and  was  pertultted  to 
Introduce  evidence  tending  to  prove  that 
they  were  asurions  and  void.  The  evi. 
dence  was  received,  ander  the  objection 
and  exception  of  the  plaintiff  that  It  was 
Irrelevant  and  inadmissible  becanse  the 
defense  of  usury  was  not  specifically 
pleaded.  Where  the  action  is  brought  to  set 
aside  an  instrament  as  osnrlons,  of  course 
the  facte  must  be  specifically  alleged; 
and  so,  in  an  action  brought  to  recover 
upon  or  to  enforce  a  contract  claimed  by 
defendant  to  be  void  for  usury,  such  affirm- 
ative defense  is  new  matter  in  confession 
and  avoidance,  which  must  be  affirma- 
tively alleged  In  the  answer.  But  where, 
as  in  this  case,  the  plaintiff  allef^es  title 
generally  to  the  property  in  qnestlon,  the 
defendant  may  deny  generally  the  allega- 
tions of  title  and  ownership,  and,  under 
such  denial,  he  may  attack  the  contract 
or  instrument  upon  which  plaintiff  relies 
to  prove  his  title,  and  show  that  it  is  void 
for  usury,  as  well  as  for  fraud.  And  there 
is  no  distinction  in  such  cases  between 
the  defense  of  usury  and  other  defenses 
which  tend  to  disprove  the  plaintiff's  case, 
and  show  that  he  had  no  title.  Bank  ▼. 
Stafford,  2  Wend.  486;  Wakefield  v.  Day, 
41  Minn.  S46,  48  N.  W.  Rep.  71 ;  Johnson  ▼. 
Oswald,  88  Minn.  650,  88  N.  W.  Rep.  680. 
This  disposes  of  defendant's  objection  to 
evidence,  on  the  ground  stated,  and  to  his 
exception  to  the  modification  of  his  first 
request  to  charge  the  Jury. 

2.  It  appenrs  from  the  evidence  that  the 
plaintiff  Is  a  non-resident,  and  that  one 
William  H.  Adamson,  who  was  exten- 
sively engaged  in  loaning  money  upon 
chattel  mortgages  in  Minneapolis,  was 
the  person  who  negotiated  the  loan  to  de- 
fendant upon  the  mortgage  under  which 
plaintiff  claims  title  to  the  chattels  in  con- 
troversy here.  It  was  entirely  proper  to 
show  the  relations  between  these  parties, 
and  that  William  H.  Adamson  was  the 
general  agent  of  plaintiff  In  the  business 
of  making  loans,  and  bIho  the  manner  in 
which  the  plaintiff's  business  was  con- 
ducted by  the  agent  under  his  general  au- 
thority to  Invest  and  reinvest  plaintiff's 
money,  and  the  circumstances  under  which 
the  loan  in  question  was  made.  The  evi- 
dence tended  to  show  that  the  agent  was 
left  to  conduct  the  business  according  to 
his  own  judgment  and  discretion;  that  he 
had,  when  this  loan  was  made,  taken  a 
large  number  of  mortgages  in  the  name  of 
the  plaintiff,  amounting, in  the  aggregate, 
to  a  great  many  thousand  dollars;  and 
that  he  loaned,  collected,  and  reloaned  the 


money  and  conducted  the  baslnem  pre- 
clsely  as  if  it  was  all  his  own.  The  evi^ 
deuce  on  this  subject  is  undisputed.  In 
this  Instance,  defendant  applied  to  Will- 
iam H.  Adamson  for  a  loan.  He  referred 
her  to  a  clerk,  who  was  regularly  employed 
by  htm  to  attend  to  the  business,  and  with 
whom  the  negotiations  were  made.  The 
evidence  of  the  parties  does  not  entirely 
agree  as  to  the  nature  of  the  transactions 
which  followed,  so  that  the  questions  of 
difference  between  tbem  in  reference  to 
the  contract  and  the  Interest  ex  acted  were 
for  the  Jury.  A  loan  out  of  which  she  se- 
cured fiiOO  only  was  In  fact  negotiated,  for 
which  she  gave  her  note  and  mortgage  for 
$210,  payable  In  80  days,  with  interest  at 
10  per  cent,  upon  the  last-named  sum  be- 
fore and  after  maturity.  Uer  testimony 
is  to  the  effect  that,  when  she  applied  for 
the  loan,  he  told  her  the  interest  would  be 
$10  per  month,  and  every  time  she  renewed 
the  note  the  same  charge  would  be  made, 
and,  in  pursuance  of  that  understanding, 
she  paid  $10  per  month  for  several  months 
to  obtain  extensions.  The  evidence  on 
the  plaintiff's  behalf  tended  to  show  that- 
the  sum  of  $10  charged  and  deducted  for 
the  first  month  was  to  cover  the  expense 
of  examining  the  goods  mortgaged ;  but 
the  subsequent  monthly  payments  of  $10 
each  are  admitted  tu  have  benn  charged 
for  extensions.  The  Jury  might  find  from 
the  evidence  that  the  $10  deducted  was 
a  bonus  and  extra  charge  for  the  loan, 
exacted  by  William  H.  Adamson,  and  not 
merely  for  expenses,  and  that  it  was  a 
part  of  the  regular  business  of  himself 
and  servants  to  watch  the  security,  and 
attend  to  the  extensions,  his  business  be- 
ing very  large  and  systematically  con- 
ducted. We .  think  the  evidence  warrants 
the  conclusion  also  that  It  was  a  part  of 
the  original  understanding  in  this  case 
that  the  loan  was  to  be  for  one  month, 
with  privilege  of  monthly  extensions  at 
the  rate  of  $10  per  month ;  and  the  defend- 
ant accordingly,  for  several  montlis,  paid 
such  monthly  installments  to  procure  such 
extensions,  which  were  granted  on  that 
condition.  We  have  no  doubt  that  the 
evidence  was  sufficient  to  Justify  the  Jury 
in  finding  the  transaction  usurious  in  its 
inception,  and  the  note  and  mortgage 
void.  According  to  the  testimony  of  the'' 
defendant,  the  bonus  of  $1U  was  the  In- 
ducement and  consideration  for  the  10  per 
cent.  loan.  It  was  Included  In  the  note, 
and  presumptively  the  agent  was  author- 
ised by  plalntitt  to  so  Include  It.  This 
must  be  Inferred  from  the  relations  be- 
tween them,  and  the  manner  In  which  the 
business  was  conducted,  from  which  it  is 
evident  that  William  H.  Adamson  bad  un- 
limited discretion  and  authority  In  theeon- 
duct  of  the  business.  If  the  plaintiff  is  the 
bnB»  0(/eprincIpal,  tlien  thecasefalls  with- 
in the  rule  laid  down  In  Lewis  v.  Willough- 
by.  48  Minn.  810, 45  N.  W.  Rep.  489;  and,  if 
not,  and  his  name  is  used  as  a  cover  by  Will- 
iam H.  Adamson,  the  case  Is  still  stronger 
for  the  defendant.  Weflnd  Itlmmaterial  to 
consider  In  detail  the  assignments  of  error 
based  on  the  charge,  as  the  decision  of 
the  case  must  have  necessarily  turned  on 
the  questions  of  fcu:t  we  have  referred  to. 
Order  affirmed. 
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Atwatbb  et  ah  t.  Mamcbestbb  SATDias 
Bane  et  al. 

Bkcd  r.  Same. 

(9iq>rem«  Court  cf  mimetota.   Veb.  IB,  ISn.) 

ARACEXBST    OV  EQURABUI    iKTBUarS— REDBMr- 

noir  BT  Cbxditobs— JnoaMBire  xx  Coktubiob 
— Fraud. 

1.  Where  land  has  l)een  oonveyed  In  tmst  to 
va  oertain  charges  upon  it,  and  certain  speol- 
flea  debts  of  the  grantor,  the  residuary  Interest 
or  estate  of  the  grantor  Is  subject  to  the  lien  of 
an  attachment  or  Jndgment.  and  to  sale  on  execu- 
tion. In  this  state  equitable,  as  well  as  lend, 
estates  In  land  are  subject  to  sale  on  «zeoatron. 

8.  One  wbo  has  brmight  suit  upon  a  contract, 
express  or  implied,  tor  the  payment  of  money 
only,  and  has  attached  the  real  estate  at  the  de- 
fenoant,  Is  "a  creditor  having  a  lien, "  within 
the  meaning  of  Gen.  Bt  1878,  o.  W,  |  823,  and 
chapter  81,  |  IS,  relating  to  the  redemption  of 
real  estate. 

8.  In  judgment  t^  confession,  a  statement  of 
the  facts  out  of  which  the  confessed  indebtedness 
arose  is  snlBclent,  If  it  contains  enough  to  enable 
creditors  and  others  to  InTesUgate  the  liona  fideB 
of  the  judgment. 

4.  The  owner  «f  land,  whose  title  was  in  liti- 
gation, made  a  contract  with  his  attorney  to  con- 
vey to  him,  for  his  servioes,  one- third  of  the  land 
in  case  he  succeeded  in  recovering  the  land.  The 
attorney  brought  the  litigation  to  a  successful 
termination,  but  in  the  mean  time  certain  mort- 
gages executed  by  the  owner  having  been  fore- 
closed, and  the  tune  of  redemptiou  about  to  ex- 
ldr&  and  the  owner  not  being  able  to  redeem,  he 
confessed  judgment  in  favor  of  his  attorney  for 
his  services,  for  an  amount  which  does  not  ap- 
pear to  have  been  in  excess  of  the  valne  of  one- 
third  of  the  land.  The  judgment  was  conftased 
to  enable  the  attorney  to  redeem  the  land,  and 
thereby  secure  compensation  for  his  services. 
Held,  that  the  confession  of  judgment  was  not 
a  fraud  on  the  purchasers  at  the  mortgage  sales. 
(SuUalnu  bv  th«  Coutt.) 

Appeal  from  district  coart,  Hennepin 
county ;  Hookeb.  Judge. 

HawleyA  Ball  and  Velaod,  Sbona  <ft 
Holt,  for  appellants.  A.  B.  Jacksoa  and 
Jamea  W.  Lawrence,  tor  respondents. 

MrroBBLL,  J.  In  each  of  tbsse  cases  the 
qneatlon  involved  is  the  rigrhc  of  the  plain- 
tiffs to  redeem  from  a  mortKage  sale :  and 
as  both  grow  out  o{  the  same  general 
state  of  facts,  and  are  more  or  lees  connect- 
ed with,  and  dependent  opon,  each  other, 
they  can  be  better  considered  together. 
So  far  as  material  to  explain  the  legid 
questions  involved,  the  facts  are  these:  A 
Mrs.  Nell,  who  owned  a  40-acre  tract  of 
land,  but  the  title  of  which  was  then  In  liti- 
gation, (Neil  T.  Dayton,  4S  Minn.  242,  45 
N.  W.  Rep.  229.)  in  March,  1886,  executed 
two  mortgages, — one  on  the  west  half  and 
the  other  oo  the  east  half  of  the  tract. 
Default  having  been  made  in  the  condi- 
tions of  these  mortgagee,  they  were  both 
foreclosed,  and  the  premises  sold  on  De- 
cember 14, 1888.  The  time  tor  redemption 
would  of  course  expire  December  14, 1889. 
On  August  1, 1888,  Mrs.  Nell  executed  to 
Seagrave  Smith  t be  trust-deed.  Exhibit  A, 
upon  the  entire  tract.  Un  December  12, 
1889,  Atwater  &Hill  commenced  an  action 
sgalnst  Mrs.  Nell  to  recover  a  debt  which 
they  alleged  she  owed  them  for  services  as 
attorneys,  and  on  the  same  day  caused  an 
attachment  to  be  issued  in  the  action, 
and  levied  on  the  whole  tract.  On  Decem- 
ber 14, 1888.  Mrs.  Nell  confessed  Judgment 
in  favor  of  plaintiff  Reed  for  a  debt  due 


him  for  services  performed  and  money  ex- 
pended tor  her  as  attorney.  This  Jodg- 
ment  was  docketed  on  the  same  day.  On 
December  14,  1889,  Atwater  ft  Hill  and 
Reed  each  tiled  notices  of  Intention  to  re- 
deem from  both  foreclosure  sales,— Atwa- 
ter &  Bill  under  their  attachment  lien, 
and  Reed  under  his  Judgment  lien.  Smith 
bad  never  done  anything  with  the  land 
under  the  trust-deed.  Exhibit  A,  nor  did  ei- 
ther he  or  Mrs.  Nell  malte  any  redemption. 
Within  five  days  after  the  expiration  of 
one  year  from  the  date  of  the  sales,  and 
on  December  19th,  Atwater  ft  Hill  did 
everything  necessary  to  effect  a  redemp- 
tion of  the  west  half  of  the  tract,  but 
made  no  attempt  to  redeem  the  east  halt. 
Within  five  days  thereafter,  and  on  De- 
cember Slat,  Reed  did  everthing  necessary 
to  effect  a  redemption  of  the  east  half. 
But  in  both  cases  thesberiff,  wbo  made  the 
sales,  and  the  defendant  bank,  who  held 
the  certiticateB  of  sale,  refused  to  accept 
the  money  or  to  execute  certiflrates  of  re- 
demption. Hence  these  suits  to  compel 
them  to  do  so. 

1.  The  first  question  that  arises  is 
whether,  after  the  execution  to  Smith  of 
Exhibit  A,  Mrs.  Nell  had  remaining  any 
Interest  or  estate  in  the  land  upon  which 
plaintiff's  attachment  and  Judgment  wer» 
liens;  for  if  not,  then  plaintiffs  were  not 
"creditors  having  a  lien,"  and  bad  no 
right  to  redeem.  Ckiunsel  have  discussed 
at  great  length  the  questions  whether  Ex- 
hibit A  was  a  trust  or  merely  a  power  in 
tmst,  and,  if  the  former,  whether  it  was 
valid  under  the  statute  of  uses  and  trusts. 
Under  the  view  we  bare  taken  of  the  case, 
it  becomes  unnecessary  to  consider  these 
questions.  We  shall  assume  that  the  In- 
strument is  all  that  defendants  claim  It  to 
be,  vis.,  a  valid  trust,— a  conveyance  of 
the  land  to  Smith  in  trust  to  pay  certaiu 
charges  upon  it  and  to  pay  certain  speci- 
fied debts  ot  the  grantor.  Defendants' 
contention  is  that,  as  thus  construed,  it 
vested  in  Smith  the  whole  estate  In  the 
land,  so  that  no  title  or  interest  remained 
in  Mrs.  Nell  to  which  a  lien  could  attach. 
That  she  had  a  residuary  interest  In  the 
land  cannot  be  questioned.  The  deed  it- 
self expressely  provides  that,  "if  there  be 
more  than  sufficient  to  pay  all  ot  said 
claims  in  the  manner  as  aforesaid,  then 
the  said  trustee  shall  grant,  convey,  and 
set  over  to  said  Nell,  her  heirs, "  etc.,  "  all 
of  the  rest  and  remainder  of  said  proper- 
ty." This  Is  nothing  mors  than  the  law 
would  imply,  for  such  a  residuary  interest 
necessarily  arises  in  every  case  where 
property  is  assigned  in  trust  to  pay  debts 
or  to  satisfy  other  specified  objects.  Had 
Mrs.  Nell  herself  paid  all  the  chargres  and 
debts  specified  in  the  deed  ot  trust,  the 
entire  beneficial  interest  in  tbe  land  would 
have  been  in  her.  Or  It  the  trustee  had 
accomplished  all  the  purposes  ot  the  trust 
by  executing  mortsages,  the  land  subject 
to  the  mortgages  would  have  been  hers. 
Bo  if  he  had  accomplished  these  purposes 
by  selling  only  a  part  of  the  land,  the  resi- 
due would  havebeen  hers.  In  speaking  of 
the  similar  residuary  interest  ot  a  bank- 
rupt in  real  estate  assigned  to  an  assignee 
In  bankruptcy,  this  court  said  that  it  may 
be  classified  under  our  statute  (Oen.  St. 
c.  4b,  S8  U,  88)  as  a  reversion,  subject  to 
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be  defeated  by  a  sale  by  tlie  asslKnee; 
that  alter  the  parpuaes  of  the  trust  are 
accomplished  the  residuum  of  the  proper- 
ty would  revert  by  operation  of  law  with- 
out any  reconveyance.  King  ▼.  Reming- 
ton, 8<t  Minn.  15-32,  29  N.  W.  Rep.  352.  If 
this  be  so,  then  Mrs.  Nell's  interest  In  the 
land  was  subject  to  the  lien  of  an  attach- 
ment or  Judgment,  and  to  sale  on  execu- 
tion, for,  uf  course,  a  reversion  in  land  is 
a  legal  estate.  But  If  her  interest  was 
merely  an  equitable  one,  the  same  result 
would  tullow.  At  common  law  the  rule 
undoubtedly  was  that  a  mere  equitable 
estate  in  land  could  not  be  sold  on  execu- 
tion, for  the  familiar  reason  that  courts  of 
law  did  not  recognize  equitable  estates, 
and  could  not  deal  with  them.  But  a 
Judgment  creditor  was  not  In  such  cases 
without  remedy.  He  could  file  bis  bill  in 
a  court  of  chancery,  which  always  held 
that,  tor  its  purposes,  these  equitable  in- 
terests were  Just  as  much  bound  by  the 
Judgment  as  legal  estates,  and  could  be 
subjected  to  its  satisfaction  by  equitable 
process;  and  in  adjusting  the  conflicting 
rights  of  creditors  It  always  followed,  by 
analogy,  the  rules  of  the  common  law. 
It  Is  true  that  the  courts  of  chancery  held 
that  the  Hen  or  right  to  obtain  satisfac- 
tion out  of  the  specific  property  sought  to 
be  subjected  to  sale  for  that  purpose  dat- 
ed from  the  filing  of  the  bill.  But  this  wan 
also  In  strict  analogy  with  the  law,  for  at 
common  law  the  Judgment  was  not  a  lien 
on  real  property,  but  it  was  the  Judgment 
creditor  who  first  extended  the  land  by 
elegit,  or  whose  execution  was  first  l)eKun 
to  be  executed,  who  was  entitled  to  priori- 
ty; and  a  bill  In  equity  to  reach  the  proper- 
ty for  the  satisfaction  of  a  Judgment  was 
considered  as  being  in  the  nature  of  an 
equitable  execution.  But  when  the  law 
was  changed  so  as  to  make  Judgments 
liens  from  the  date  of  their  docketing 
there  can  be  no  reason  why  a  court  of 
equity,  still  following  the  analogy  of  the 
law,  should  not  and  would  not  hold  that 
equitable  Interests  in  land  were  subject  to 
the  Usns  of  Judgments  In  the  order  of  their 
priority  In  date.  See  Hale  v.  Home,  21 
Grat.  112.  The  modern  tendency  of  both 
courts  and  legislatures  Is,  {U9  far  as  possi- 
ble, to  do  away  with  the  distinction  be- 
tween legal  and  equitable  estates.  The 
old  rule  that  a  Judgment  lien  did  not  at- 
tach to  a  mere  equity  has  been  abolished 
in  England,  and  In  the  great  majority  of 
the  states  of  the  American  Union,  by  stat- 
utes expressly  declaring  that  a  Judgment 
shall  be  a  Hen  on  all  the  Interests  of  the 
Judgment  debtor  In  real  estate,  whether 
legal  or  equitable.  In  Pennsylvania  the 
same  result  is  reached  without  the  aid  of 
a  statute,  upon  the  ground  that,  as  they 
have  no  courts  of  chancery  from  which 
the  creditor  might  have  relief,  therefore, 
from  necessity,  they  most  establish  the 
principle  that  both  Judgments  and  execu- 
tions have  an  immediate  operation  on 
equitable  estates.  Anwerter  r.  Mathlot, 
9  Serg.  &  R.  402.  In  this  state  there  Is  no 
express  statute  declaring  that  a  Judgment 
shall  be  a  Hen  on  an  equitable  estate,  but 
when  we  consider  that  the  common-law 
rule  on  the  subject  was  purely  technical, 
and  arose  oitt  of  the  supponed  inability  of 
courts  of  law  to  deal  with  equitable  es- 


tates, and  that  in  tbts  state  all  distinction 
between  courts  of  law  and  courts  of  equi- 
ty has  been  done  away  with,  and  that  the 
same  court  now  adminlt<t«r8  both  legal 
and  equitable  remedies  In  the  same  ac- 
tion. It  must  be  evident  that  all  reasons 
for  the  old  rule  have  ceased  to  exist.  And 
there  Is  nothing  In  our  statutes  indicating 
any  intention  to  retain  any  distinction  in 
this  respect  between  legal  and  equitable 
estates.  (Jen.  St.  1878.  c.  66,  §  277, provides 
that  "the  Judgment,  from  the  time  of 
docketing  the  same,  becomes  a  lien  on  all 
the  real  property  of  the  debtor;"  and  sec- 
tion 800  of  the  same  chapter  provides  that 
"all  property,  real,  personal,  or  mixed, 
•  •  •  may  be  levied  upon  and  sold  on 
execution."  This  language  is  certainly 
broad  enough  to  Include  both  legal  and 
equitable  In  terests  in  real  property ;  and ,  in 
view  of  all  the  circumstances,  we  do  not 
think  It  is  going  too  far  to  hold,  as  we  do, 
that  it  was  so  Intended,  and  that  now 
any  interest  or  estate,  either  legal  or  equi> 
table,  (at  least  If  a  vested  one,)  of  the 
debtor,  is  subject  to  the  lien  of  an  at- 
tachment or  Judgment,  and  to  sale  on  exe- 
cution. The  decision  of  this  court  that 
the  interest  of  a  vendee  under  an  execu- 
tory contract  for  the  sale  of  land  is  subject 
to  thellenofajndgment,  andtosale  on  exe- 
cution, proceeds,  and  can  only  be  sus- 
tained, upon  this  ground.  McCarthy  r. 
Van  Der  Mey,  42  Minn.  189,  44  N.  W.  Rep. 
53.  Our  conclusion,  therefore,  is  that  Mrs. 
Nell  had  an  Interest  in  this  land  which 
was  subject  to  the  liens  of  plalntHTs'  at- 
tachment and  Judgment. 

2.  The  next  question  which  arises  in  the 
case  of  Atwater  &  HUI  Is  whether  an  at- 
taching creditor  who  has  not  yet  obtained 
Judgment  is  "a  creditor  having  a  Hen. 
legal  or  equitable, "  within  the  meaning  of 
Gen.  St.  c.  66,  S  828,  and  chapter  81,  S  16. 

A  "creditor,"  even  in  the  strict  technical 
sense  of  the  term,  is  any  one  who  has  a 
right  to  require  the  fulfillment  of  an  obli- 
gation or  contract  for  the  payment  ot 
money,— any  one  who  has  a  debt  or  de- 
mand against  another  upon  contract,  ex- 
press orimplied,torthe  paymentof  money. 
A  "lien"  is  defined  as  a  bold  or  claim 
which  one  person  has  upon  the  property 
of  another  as  security  for  some  debt  or 
charge.  And  while  an  attachment  on 
mesne  process  differs  in  some  respects  from 
either  common-law,  maritime,  or  equitable 
Uens,  yet  it  is  a  statutory  lien,  constitut- 
ing a  bold  on  the  property  of  the  defend- 
ant, tor  the  payment  of  such  Judgment  as 
the  plaintiff  may  recover.  Both  In  stat- 
utes and  the  decisions  ot  courts  it  is  every- 
where denominated  a  "lien. "  Hence  one 
who  has  brought  an  action  upon  a  con- 
tract for  the  payment  ot  money  only,  as 
did  Atwater  &  Hill,  and  attached  the  prop- 
erty of  the  defendant,  is  "a  creditor  hav- 
ing a  lien,"  wittaln  the  ordinary  and  literal 
meaning  of  that  expression.  But  defend- 
ant's contention  is  that  the  liens  to  which 
the  statute  refaraare  those  which  be  terms 
absolute  and  perhsct, — fixed  and  definite, 
—either  by  Judicial  determination,  or  by 
the  contract  of  the  parties,  as  by  Judg- 
ment or  mortgage:  that  the  statute  does 
not  refer  to  or  include  a  mere  provisional 
and  inchoate  Hen  like  that  of  an  attach- 
ment on  mesne  process.    No  such  limita- 
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tion  Is  to  b«  found  Id  the  langnaKe  of  the 
statute  Itsell,  and  If  It  la  to  be  imported 
into  it  by  Implication  the  reasons  for  it 
most  be  found  elsewhere.  ■  Such  a  limita- 
tion of  this  apparently  onambiKnons  lan- 
guaicecan  only  be  Justified  on  the  grounds, 
either  that  it  is  Implied  from  other  pro- 
visions of  statute  on  the  same  snbject,  or 
that  a  literal  construction  is  inconsistent 
with  the  general  purpose  of  the  laws,  or 
would  be  impracticable,  and  lead  to  un- 
reasonable or  absurd  results.  The  statute 
provides  for  two  kinds  of  redemption,— 
one,  within  a  year  after  sale  by  the  mort- 
gagor or  Judgment  debtor  or  his  assigns, 
which  annuls  the  sale,  and  which,  for  con- 
venience, may  be  called  an  "owner's"  re- 
demption ;  the  other,  after  the  expiration 
of  the  year,  by  creditors,  which  operates 
as  an  assignment  of  the  right  acqnired 
nnder  the  sale,  and  which  may  be  called  a 
"creditor's"  redemption.  Both  are  made 
cut  of  court,  by  the  mere  act  of  the  par- 
ties, without  any  Judicial  determination 
of  their  rights.  This  "creditor's"  redemp- 
tion is  wholly  the  creation  of  statute,  and 
nnlikf  anything  known  to  equity  joila- 
pmdence.  The  great  object  of  it  is  to  have 
the  debtor's  property  go,  as  far  as  pos- 
sible, towards  the  payment  of  his  debt; 
and  this  Is  for  the  benefit  of  both  debtor 
and  creditor.  This  being  the  policy  of  the 
law,  it  is  Just  AS  much  to  the  interest  of 
the  debtor  to  have  a  debt  satisfied  which 
is  not  in  Judgment  or  secured  by  mortgage 
as  one  which  is;  and  a  creditor  whose 
claim  Is  not  in  Judgment  or  secured  by 
mortgage  is  Jjist  as  much  entitle<i  to  have 
hia  debt  paid  as  a  Judgment  creditor  or 
mortgagee.  So  there  is  nothing  In  the 
policy  of  the  law  which  requires  any  such 
restricted  construction  of  its  language  as 
contended  for  by  deiendants.  Neither  is 
there  anything  in  the  history  of  legislation 
on  the  subject  in  this  state  as  to  indicate 
that  the  law-makers  intended  to  use  the 
language  in  any  such  limited  sense.  Un- 
der the  Bevlsed  Statutes  of  1851,  (chapter 
71.  SS  11^117,)  in  case  of  an  execution  sale, 
a  "creditor's^  redemption  was  in  express 
terms  limited  to  Judgment  creditors  and 
mortgagees;  and  in  case  of  a  mortgage 
sale  (chapter  85,$  11)  no  "creditor's"  re- 
demption was  allowed  at  all,  unless  it  was 
under  toction  18,  to  mortgagees,  which, 
however,  seems  to  have  been  an  "owner's" 
redemption,  which  annulled  thesale.  This 
remained  the  state  of  the  law  until  the  en- 
actment of  chapter  61,  Laws  1868,  (Comp. 
8t.  1858,  p.  646.)  amending  section  115,  c.  71. 
Rev.  St.,  which  attempted,  although  in  a 
very  crude  manner,  to  provide  a  compre- 
hensive system  of  redemption  from  all 
"sales  upon  the  execution.  Judgment,  or- 
der, or  decree  of  any  court  of  this  state,  or 
upon  the  foreclosure,  by  advertisement  or 
otherwise,  of  any  mortgage,  contract,  or 
liability. "  This  act  provided  for  an  "  own- 
er's" redemption  within  one  year  from  the 
date  of  sale;  also  that  "other  creditors  of 
the  original  Judgment  debtor  or  mort- 
gagor" might  also  redeem  within  the  year, 
the  owner,  however,  having  a  right  to  re- 
deem within  a  year  from  each  such  redemp- 
tion. The  expression  "other  creditors" 
was  not  defined,  although  the  use  of  the 
word  "other"  would  seem  to  imply  that 
they  were  creditor*  of  the  same  class  as 


those  by  whom  the  property  had  been 
sold,  that  is,  creditors  having  a  Judgmrat 
decree,  order,  or  mortgage  upon  which  the 
premises  might  be  sold,  which  would  leave 
the  right  of  redemption  as  limited  as  be- 
fore. That  it  did  not  mean  creditors  gen- 
erally, is  apparent  from  the  fact  that  sec- 
tion 117,  c.  71,  providing  what  proof  a  re- 
demptloncr  should  produce,  was  left  un- 
changed. The  act  of  1862  (Laws  1862,  c. 
19)  made  no  change  In  respect  to  the  par- 
ties who  had  a  right  to  rdeem,  although 
section  5  made  some  changes  in  regard  to 
the  proof  which  a  redemptioner  should 
produce,  whiota,  however,  are  not  here  im- 
portant. The  next  change  was  by  the 
Statutes  of  1866,  which  revised  the  whole 
law  on  the  subject,  and  left  it  in  substan- 
tially the  same  shapn  in  which  we  have  it 
to-day.  In  making  this  revlston,  the  com- 
missioners retained  many  of  theprovislnns 
of  previous  acts,  but  introduced  some  en- 
tirely new  sections,  particularly  snctlon 
828,  c.  66,  and  section  16,  c.  81,  Gen. St.  1878, 
in  which,  for  the  first  time,  appeared  the 
expression,  "a  creditor  having  a  Hen, legal 
or  equitable. "  Section  6  of  the  act  of  1862, 
providing  what  proof  a  redemptioner 
should  produce,  was  retained  without 
change,  and  is  now  found  as  section  826  of 
chapter  66  and  section  14  of  rhapter81. 

It  is  a  noticeable  fact  that,  when  the 
Beviaion  of  1866  was  made,  iu  every  other 
state,  (some  15  in  number,)  with  one  pos- 
sible exception,  in  which  a  "creditor's"  re- 
demption after  sale  was  allowed,  as  well 
as  in  our  own  state,  at  least  under  the 
Statutes  of  1861,  the  right  was  limited  in 
express  terms  to  creditors  having  a  lien 
by  mortgage.  Judgment,  or  decree.  It  is 
highly  probable  that  the  commissioners 
were  familiar  with  this  fact,  and  had  it  in 
mind  when  introducing  changes  in  our 
statutes.  And  if  they  intended  to  in- 
corporate or  retain  any  such  limitation  in 
our  laws  it  would  seem  that  they  would 
have  expressed  It  in  plain  and  unambigu- 
ous language.  The  fact  that  they  did  not, 
but  on  the  contrary  coined  and  adopted  a 
new  expression  of  their  own,  strongly  in- 
dicates that  they  intended  to  extend  the 
right  of  redemption  beyond  what  had  pre- 
viously obtained  here  or  elsewhere,  and 
that  they  used  the  phrase  "a  creditor  hav- 
ing a  Hen  "In  its  common  and  literal  sense. 
In  support  of  his  contention  that  an  at- 
tachment is  not  a  Hen,  counsel  quotes 
some  remarks  of  Judge  Stort  in  Ex  parte 
Foster,  2  Story.  131,  to  the  effect  that  an 
attachment  was  not  a  Hen  within  the 
meaning  of  section  2  of  the  bankrupt  act 
of  1841 ;  that  it  did  not  come  up  to  the  ex- 
act definition  or  meaning  of  a  lien  in  the 
general  sense  of  either  a  common-law, 
maritime,  or  equitable  lien;  which  is  per- 
haps true.  But,  ai  against  his  construc- 
tion of  the  act  referred  to,  we  maydteKit- 
tredgev.  Warren.  UN.  H.  609;  Same  v.  Em- 
erson, 16  N.  H.  227;  and  Davenport  v.  Til- 
ton,  10  Mete.  320,— in  which  last  case  Judge 
Shaw  very  pertinently  remarks  that,  in 
the  construction  of  statutes,  not  much  aid 
can  be  derived  from  considerations  of  mere 
expediency  or  general  equity ;  that,  bow- 
ever  strongly  they  may  lafluence  the  legis- 
lature in  forming  statutes,  they  cannot 
Change  their  construction  when  the  terms 
are  not  doubtful.    Neither  do    we  find, 
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In  other  provisions  of  statate  relatlner 
to  redemptions,  anytblnir  that,  by  im- 
plication or  otherwise,  excludes  attaehing 
creditors  from  tbe  class  of  redemptloners. 
The  only  one  tbat  has  any  beartnK  upon 
tbe  question  is  the  section  providing  what 
proof  a  proposed  redemptloner  must  pro- 
duce. Tbe  requirements  of  tbat  section 
(section  14,  c.  81)  clearly  imply  that  tbe 
lien  must  be  of  record.  This  is  Implied  not 
onlyfrom  the  nature  of  thepruol  required, 
but  also  from  the  (act  thaf  it  Is  essential 
for  the  purpose  of  fixing  tbe  order  in  which 
parties  are  to  exercise  tbe  right  of  redemp- 
tion. But  an  attachment  lien  on  real 
property  is  as  much  a  matter  of  record  as 
tbe  lien  of  a  mortgage  or  Judgment.  The 
requirement  of  an  affidavit  of  tbe  amount 
actually  due  would,  by  implication,  limit 
tbe  term  "creditor"  to  its  strict  and 
proper  sense,  of  one  who  has  a  claim  for 
mouey  duo  on  contract,  to  tbe  exclusion 
of  those  whose  claimsare  for  unliquidated 
damages,  at  least  in  actions  for  torts, 
who  could  not  well  make  such  an  affida- 
vit. See  Fisher  v.  Consequa,  2  Wash.  C.  C. 
882.  But  we  see  no  serious  difficulty  of 
this  k\n6  in  the  case  of  a  demand  due  on 
a  contract  for  tbe  payment  of  money, 
where  the  contract  itself,  either  expressly 
or  by  implication  of  law,  furnishes  the 
standard  by  which  the  amount  of  tbe  debt 
,  Is  to  be  measured. 

Much  stress  is  laid  by  counsel  upon  the 
supposed  practical  difficulties  and  evils 
which  would  arise  from  allowing  redemp- 
tions on  attachment  liens,  where  tbe  plain- 
tiff may  never  obtain  Judgment,  or  where 
his  attachment  may  be  vacated.  While 
there  Is  some  force  in  these  suggestions, 
yet  they  go  to  the  expediency  of  the  stat- 
ute, rather  than  its  construction.  The 
objections  obtain  with  greater  or  less 
force  to  all  redemptions  out  of  court, 
without  any  Judicial  determination  as  to 
the  rights  of  tbe  parties.  Even  if  tbe  right 
of  redemption  be  limited  to  mortgage  and 
Judgment  creditors,  it  may  prove,  after 
the  redemption  has  been  made,  that  the 
mortgage  or  Judgment  was  void,  or  had 
been  previously  satisfleA.  But  these  diffi- 
culties are  moreimaginary  than  real.  Our 
Impression  ip  that  it  has  been  the  general 
understanding  of  tbe  bar  tbat  attaching 
creditors  were  redemptloners  under  the 
statute,  and  yet  we  have  never  heard  of 
many  serious  complications  growingout  of 
sucli  aconstruction  of  the  law.  And  the  fact 
that  tbe  profession  has  generally  put  this 
construction  upon  the  statute  for  so  many 
years  is  an  additional,  although  not  a 
controlling,  reason  why  the  courts  should 
adopt  it.  An  illustration  ol  bow  the 
statute  has  been  generally  construed  is  to 
be  found  in  Kling  v.  CfaUds,  30  Minn.  86«, 
16  N.  W.  Rep.  673,  in  which,  while  the  point 
was  not  raised,  both  counsel  and  court 
seem  to  have  assumed  tbat  an  attaching 
creditor  bad  a  right  to  redeem. 

8.  In  the  Beed  Case  the  defendants  at- 
tack tbe  validity  of  the  plaintiff's  Judg- 
ment on  two  grounds:  (1)  Tbat  the  state- 
ment for  Judgment  is  on  its  face  insuffi- 
cient, for  the  reason  that  it  does  not  state 
tbe  facts  out  of  which  tbe  confessed  In- 
debtedness arose;  and  (2)  that  the  Judg- 
ment was  fraudulent,  and  not  confessed 
:for  any  actual  indebtedness.    The  stat^ 


ment  is  that "  tbe  said  indebtedness  is  due 
from  me,  the  said  Nell,  to  said  Reed,  on 
account  of  services  and  moneys  paid  out 
by  Seagrave  Smith  and  said  Reed,  late  eo- 
partnecs  as  Smith  ft  Beed,  paid  and  per- 
formed at  my  special  instance  and  re- 
quest, between  the  first  day  of  October, 
1887,  and  the  first  day  of  March.  1889.  and 
that  said  amount  has  not  been  paid,  but 
is  now  all  Justly  due  and  owing:  that  tbe 
said  Smith  ft  Beed,  for  a  valuable  consid- 
eration to  them  paid  prior  to  the  confes 
sion  of  this  Judgment,  sold,  assigned,  and 
set  over  tbe  same  to  the  said  Reed. "  This 
is  a  good  statement,  even  as  against  sub- 
sequent creditors,  in  whose  favor  such 
statements  are  strictly  construed,  and 
who  would  stand  in  a  much  better  posi- 
tion to  attack  them  than  do  these  defend- 
ants. Formerly  some  courts  were  inclined 
to  hold  with  exceeding  strictness  against 
statements  for  confessions  of  Judgment, 
when  attacked  by  creditors;  but  the  gen- 
eral doctrine  of  the  later  cases  is  to  tbe 
effect  that  tbe  requirement  that  tbe  facts 
be  stated  out  of  which  tbe  indebtedness 
arose  is  Intended  to  enable  other  creditors 
to  test  tbe  bona  Sdea  of  the  transaction 
by  which  a  particular  debt  is  preferred; 
that  it  is  not  the  object  of  the  statute  to 
compel  thedebtor  to  state  sufficient  of  the 
transaction  to  enable  other  creditors  to 
form  an  opinion,  from  tbe  facta  stated, 
as  to  tbe  integrity  of  thedebtor  In  confess- 
ing Judgment,  but  tbat  all  that  is  required 
is  to  state  facts  sufficient  to  enable  them 
to  investigate  the  transaction,  and  form 
their  opinion  of  tbe  honesty  of  tbe  Judg- 
ment from  tbe  facts  thus  ascertained.  Mc- 
Dowell ▼.  DanielSjSS  Barb.  143;  Harrison 
y.  Gibbons,  71  N.  T.  69;  Kern  v.  Cbalfant, 
7  Minn.  487,  (GU.  893;)  Stove  Co.  v.  Doug- 
las, 27  Minn.  177,  6  N.  W.  Rep.  828.  This  In 
substance  is  recognised  as  the  correct  rule 
in  Wells  V.  Uleseke,  27  Minn.  478, 8  N.  W. 
Rep.  880.  Tested  by  any  such  rnle,  the 
statement  in  this  case  is  amply  sufficient. 
Plaintiff  contends  that  tbe  defendants  can- 
not attack  the  Judgment  collaterally  in 
this  action  on  the  second  ground.  Pass- 
ing this  question  without  deciding  it,  we 
are  of  opinion  tbat  tbe  evidence  does  not 
sustain  this  objection  to  tbe  Judgment.  It 
appears  that,  the  title  to  this  property 
being  in  litigation,  Mrs.  Nell  employed 
Smith  ft  Reed  as  ber  attorneys  in  the 
matter,  and  made  a  contract  with  them 
to  give  them  for  their  services  and  ex- 
penditures in  her  behalf,  in  case  of  tbeir 
success,  one-tbird  of  the  land  upon  termi- 
nation of  tbe  suit ;  that  In  pursuance  of 
this  agreement  they  performed  services 
and  expended  money,  and  prosecuted  the 
suit  to  a  successful  termination,  but  in  the 
mean  time,  by  reason  of  the  foreclosures 
already  referred  to,  the  land  was  about  to 
be  wholly  lost  to  both  her  and  them,  she 
being  unable  to  redeem.  In  this  Juncture 
of  affairs,  Mrs.  Nell,  recognizing  her  obli- 
gation to  them  for  tbeir  successful  serv- 
ices, for  the  purpose  of  enabling  them  to 
secure  compensation  out  of  the  land  by 
redeeming  it,  confessed  Judgment  in  their 
favor  for  a  sum  of  money  that  Is  not 
shown  to  be  greater  than  tbe  value  of  the 
share  of  land  to  which  they  were  entitled, 
thereby  changing  her  liability  to  them 
from  an  obligation  to  convey  them  one- 
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third  of  the  laud  to  an  absolote  moneyed 
Indebtednew  to  the  amount  of  the  con- 
fessed Judgment.  She  had  a  perfect  right 
to  do  this,  if  she  saw  fit,  and  it  constitut- 
ed no  fraud  on  the  defendants.  She  might, 
under  her  original  eon  tract,  have  conveyed 
tbem  one-ttalrd  of  the  land,  which  would 
have  given  tbem  the  same  right  to  redeem 
the  whole  that  they  bad  under  this  judg- 
ment. Neither  la  the  amount  of  the  judg- 
ment important  to  them,  as  it  might 
have  been  to  subsequent  creditors,  be- 
caose,  it  it  had  been  for  one  dollar.  It 
would  bave  given  the  same  right  to  re- 
deem, and  by  paying  precisely  the  same 
amoont,  as  if  it  had  been  for  a  million. 
Under  any  clrcumstancea,  the  defenants 
receive  the  full  amount  due  them,  and  in- 
terest, and  we  fall  to  see  bow  they  bave 
any  grounds  tor  complaint.  Orders  af- 
firmed. 


Sbobm AKBR  et  ah  t.  Cedar  Rapids,  I.  F. 
&  N.  W.  Rt.  Co.  Bt  al. 

McDkbuott  et  al.  r.  Samk. 
(/Supreme  Court  vf  Mlmnaata.   Feb.  18,  IWL) 
KwHsmr  Dokaik— CoiiPBKa^noH— Biohts  Ao- 

4)lniUD. 

1.  flald,  that  the  plaintiils  may,  nnder  mo- 
tloD  88,  o.  84,  0«ti.  St  U78,  ntaintam  an  aotlom 
to  rsoovar  land  taken  lor  a  ralliosd,  without 
oompenastlon  being  paid,  the  company  not  hav- 
ing, by  contract  or  otherwise,  a  right  to  the  poa- 
seaalon. 

t.  A  contract  giving  to  the  lessees  of  plain- 
tift'  quarries  a  rignt  to  lay  a  raiload  traclc  or 
awitehaoroes  plaintiib'  land  to  reach  the  quarries 
in  order  to  transport  their  products  to  market. 
held  not  to  authoriae  the  laying  across  plaintiSB' 
land  ot  a  railroad  track,  pwt  of  a  long  line  of  an 
ordinary  commeroial  railroad  for  general  business, 
not  going  to  the  quarries,  but  passing  at  a  dis- 
tance. 
(SfjUabut  bu  fh«  Court.) 

Appeal  from  district  court.  Rock  county ; 
Pbkkins,  Judge. 

Action  brought  under  the  statute  (Oen. 
8t.l878.c.84,9S8»-^)  byJohnF.Shoemalc- 
er  and  another,  plaintiffs,  against  the 
Cedar  Rapids,  Iowa  Falls  ft  Northwestern 
Railway  Company  and  others,  defend- 
ants, to  recover  certain  land  occupied  by 
defendants'  railway,  or  the  value  thereof. 
Tbe  parties  stipulated  providing  for  the 
trial  of  tbe  Issues  by  the  court  without  a 
Jury,  and  fixing  tbeamount  of  damages  to 
be  awarded  plaintiffs  In  case  of  judgment 
In  their  favor,  defendants  reserving  all 
defenses  pleaded.  Tbe  contract  rolled  up- 
on by  defendants  appears  In  substance 
in  tbe  opinion.  Judgment  was  ordered 
for  plain  tiOs.  From  an  order  denying  a 
new  trial  defendants  appeal.  This  ap- 
peal, and  that  In  Thomas  F.  McDermott 
and  another,  plaintiffs,  against  the  same 
defendants,  an  action  growing  out  of  tbe 
same  transactions,  Involving  tbe  same  is- 
sues, and  tried  with  the  same  result,  were 
Argued  together. 

JJHB'el  Rahrer,  for  appellants.  E.  B. 
VanOeld  and  Cbaa.  C.  WWeon,  for  respond- 
ents. 

GiLFiLLAN,  C.  J.  The  stipulation  of  the 
parties  for  the  purpose  of  tbe  trial,  that,  if 
it  be  found  that  tbe  railway  company  has 
nut  acquired  a  valid  right  of  way  liX)  feet 


wide  along  tbe  Hue  of  Its  road  as  con- 
structed, tlie  defendant  applies  for  con- 
demnation thereof,  and  ag;reelng  upon  the 
damages  to  be  awarded  upon  such  con- 
demnation, was  a  waiver  of  any  objection 
to  the  form  in  which  the  action  was 
brought.  But,  aside  from  that,  if  the  de- 
fendant has  not  acquired  tbe  right  to 
maintain  the  railroad  across  tbe  plaintiffs' 
land,  tbe  actions  are  well  brought  under 
section  88,  c.  84,  Gen.  St.  1878,  which  pro- 
vides an  action  in  tbe  nature  of  ejectment 
where  compensation  for  taking  tbe  land 
has  not  been  made.  That  action  may.  at 
tbe  election  of  tbe  company,  be  turned  in- 
to a  proceeding  to  condemn,  and  Is  intend- 
ed to  enable  the  land-owner  to  compel  the 
railroad  company  to  elect  whether  It  will 
surrender  the  land  or  procure  by  con- 
demnation tbe  right  to  hold  It.  Of  course. 
If  tbe  railroad  company  baa,  otherwise 
than  by  condemnation,  a  right  as  against 
tbe  plaintiff  to  tbe  possession  of  the  lane] 
for  the  purposes  for  which  it  is  using  it, 
—as,  for  instance,  by  a  contract  with  tbe 
owner, — tbe  action  cannot  be  maintained. 
But  by  tbe  express  terms  of  the  statute 
mere  acquiescence  of  tbe  owner  in  tbe  tak- 
ing by  the  company  does  not  stand  in  the 
way  of  the  action.  The  contract  set  up 
In  tbe  answer  gives  the  defendant  no  right 
to  the  land  in  controversy.  The  contract 
gave  to  the  leasees  of  plaintiffs'  quar- 
ries the  right  to  construct  over  plaintiffs' 
land  a  railroad  track  orswltcb  from  some 
railroad  track  to  reach  tbe  quarries  in  or- 
der to  transport  their  product  to  market. 
Under  this  the  lessees  would  be  required 
to  croRB  plaintiffs'  land  by  the  shortest 
reasonably  practicable  line.  It  certainly 
does  not  contemplate  tbe  construction  of 
an  ordinary  commercial  railway,  for  the 
general  business  of  tbe  country,  its  track 
across  plaintiffs'  land  being  part  of  a  line 
probably  hundreds  of  miles  long,  not  run- 
ning to  the  quarries,  but  at  a  distance 
from  tbem,  so  that  aswitch  track  is  neces- 
sary to  reach  them,  and  not  laid  with  any 
more  reference  to  the  business  of  the  quar- 
ries than  to  the  general  business  of  the 
country.  Constructing  and  maintaining 
such  a  railroad  is  imposing  upon  tbe  land 
a  burden  not  authorized  by  tbe  contract. 
Order  afiBrmed. 

Tandbbbdrgh,  J.,  took  no  part  In  the 
decision. 


EocB  T.  St.  Faio,  City  Rt.  Co. 

(Supreme  Court  of  iftnnesota.    Feb.  16, 1891.) 

Hoan  Airs  Btbbxt  Railways  —  Intobibs  to  Br- 

BTAITDBBS. 

Evidence  held  sufficient  to  sustain  the  ver- 
dict   Damages  held  not  to  be  so  excessive  tbat 
this  court  can  Interfere. 
(SmUabue  bu  the  Court.) 

Appeal  from  district  court,  Ramsey 
county;  Kelly,  Judge. 

Action  by  Peter  Koch,  plaintiff,  to  re- 
cover of  the  St.  Paul  City  Railway  Com- 
pany, defendant,  damages  for  personal  in- 
juries caused  by  alleged  negligence  of  de- 
fendant In  operating  one  of  Its  street-cars. 
Tbe  evidence  on  the  trial  showed  tbat 
while  the  plaintiff,  who  was  a  market  gard- 
ener, was  standing  near  his  wagon  out- 
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Bide  the  market-bouse  on  Seventh  street, 
St.  Paul,  nne  ot  defendant's  cars,  which 
was  being  driven  along  the  street, collided 
with  a  fanner's  wagon  standing  near  the 
car  track,  throwing  the  wagon  forward 
against  plaintiff's  wagon,  which  stracK 
platntlH,  throwing  him  down,  and  inflict- 
ing the  injuries  complained  of.  There  was 
evidence  that  the  wagon  collided  with  was 
standing  still  when  struck,  and  so  near 
the  track  that  the  car  could  not  possibly 
pass  clear  ot  it.  Plaintiff  had  a  verdict 
for  $1,000.  From  an  order  denying  a  new 
trial  defendant  appeals. 

Henry  J.  Bom,  for  appellant.  A.  E. 
Wlsllsenus,  tor  respondent. 

GiLFii.LAN,  C.  J.  The  evidence  on  the 
question  ot  the  defendant's  negligence 
made  the  case  a  proper  one  for  the  Jnry, 
and  their  verdict  cannot  be  disturbed. 

The  damages  found  seem  very  large. 
Vfe  would  have  been  better  satisfied  had 
the  verdict  been  for  a  much  less  amount, 
and  we  would  have  approved  the  action 
ot  the  court  below  had  it  set  the  verdict 
aside  as  excessive.  But  it  Is  nut  bo  mani- 
festly and  unmistakably  excessive  tdiat, 
after  the  court  below  has  passed  upon  it, 
we  can,  within  the  rules  governing  this 
court  in  such  cases,  reverse  its  action.  Or- 
der affirmed. 

VANDRRBUBaa,  J.,  took  no  part  in  this 
decision. 


HB4I>  et  aJ.  V.  Millbb. 

(Supreme  Court  of  Minnesota.  Feb.  27, 1891.) 

What  CoKBTrfUTsa  BAia—CoseiamtEST  on  Cok- 
mssioN. 

1.  Where  an  order  for  goods  Is  Incomplete 
as  a  contract,  and  is  consistent  as  well  with  a 
consignment  as  a  sale,  and  the  terms  thereof  may 
apply  to  either,  it  may  be  shown  to  have  been 
given  In  response  to  a  proposition  to  deliver  the 
goods  upon  consignment. 

2.  In  an  action  involving  the  Utle  to  snch 
goods,  the  assignee  or  receiver  in  insolvency  can 
assert  no  better  claim  than  the  ooosignee. 

(Syttabiu  bu  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Yocno,  Judge. 

Keith,  Brana,  Tbompson  A  Fainbild, 
tor  appellant.  I.A.B&mea,  (Edward Say- 
age,  of  counsel,)  tor  respondents. 

Vandbbburoh,  J.  This  action  was 
brought  against  J.  A.  Bixby  &  Co.,  a 
hardware  firm  in  Minneapolis,  in  Febru- 
ary, 1^,  to  recover  certain  furnaces 
claimed  by  the  plaintiffs.  Subsequently 
the  defendant.  Miller,  was  appointed  re- 
ceiver ot  the  property  ot  Bixby  &  Ck>.,  and 
was  substituted  as  defendant  herein. 
The  defendant.  Miller,  stands  in  the  shoes 
of  the  insolvents,  and  can  assert  no  other 
or  different  right  or  claim  to  the  property 
than  they  possessed.  The  question,  then, 
to  be  determined  is  whether,  as  against 
Bixby,  the  plaintiffs  were  entitled  to  claim 
the  property.  The  goods  were,  with  oth- 
ers, sent  to  Bixby  in  April,  1889,  constitut- 
ing together  one  car-load,  in  pursuance  ot 
an  agreement  or  arrangement  between 
Bixby  and  plaintiffs'  agent,  a  part  of 
which  agreement  was  reduced  to  writing 
in  the  form  ot  a  memorandum,  as  follows: 


"Order  No. ,  February  llth,  1889. 

Send  to  J.  A.  Bixby  &  Co. 

Place,  Minneapolis,  Minn. 

How  ship, . 

Terms,  4  nios.  from  July  let  list. 

18  No.  24  steel  furnaces  9100. 

12  No.  084  "  "  $125. 

2  No.  55  furnaces  with  dla. 

2  No.  35  " 
— at  60  and  10  per  cent,  from  list  delivered 
In  Minneapolis.  It  Is  agreed  that  Head's 
Iron  Foundry  will  carry  over  to  next  sea- 
son any  furnaces  not  sold  on  January  Ist, 
1890.    [Signed]  J.  A.  Bixby  &  Co. " 

This  memorandum,  treated  as  an  order, 
is  not  directed  to  any  one,  and  is  incom- 
plete in  itself;  that  Is  to  say,  it  must  be 
construed  in  connection  with  the  proposi- 
tion or  offer  of  the  plaintiffs.  It  does  not 
follow  that  the  terms  of  the  agreement 
actually  expressed  in  the  memorandum 
may  be  contradicted  or  disputed  by  parol ; 
but  the  memorandum  is  consistent  with  a 
consignment  ot  the  goods,  as  claimed  by 
the  plalntifls,  or  a  sale,  as  insisted  on  by 
the  defendant.  The  prices  or  terms  speci- 
fied in  the  memorandum  may  apply  to 
either.  Pam  v.  Vilmar,  54  How.  Pr.  235. 
We  think  the  evidence  sufficient  to  support 
the  finding  ot  the  trial  court  that  the 
goods  were  taken  on  consignment,  and  the 
Btataa  of  that  portion  thereof  remaining 
unsold  on  January  1, 1890,  Is  defined  in  the 
memorandum ;  that  Is  to  say,  as  against 
Bixby  and  the  receiver,  the  property  In 
question,  when  this  suit  was  brought, 
was,  by  the  mutual  understanding  of  the 
parties,  "  carried "  by  Head's  Iron  Foun- 
dry, which  is  shown  to  be  the  plaintiffs. 
It  was  held  by  Bixby  ft  Co.  as  bailees,  at 
the  risk  ot  the  plalntifls.  For  this  Bixby 
ft  Co.  bad  taken  pains  to  stipulate,  and  it 
is  entirely  In  harmony  with  the  plaintttTs 
alleged  claim  and  the  finding  of  the  court 
that  the  goods  were  shipped  to  them  to  be 
sold  by  them  for  the  plaintiffs,  and  what 
they  could  not  sell  by  January  Ist  the 
plaintills  were  to  hold,  and  Bixby  ft  Co. 
were  not  responsible  for,  except  as  bailees. 

Order  affirmed. 


FoLLMANN  V.  City  of  Mankato. 

(Supreme  Court  qf  Mirmeeota.    Feb.  87, 1891.) 

BnKrAciE  Watbe— TiiAWii.iTT  OF  CiTT— EviDBiroa. 

1.  A  munioipal  corporation  Is  not  liable  In 
damages  for  obstructing  and  taming  back  sur- 
face water  by  public  improvements,  or  for  mere 
non-feasance,  where  no  improvement  has  been 
made  or  undertaken;  bat  if  the  result  of  an  im- 
provement is  to  oolleot  sorfaoe  water  into  a 
stream,  and  turn  it  upon  ad]aoeot  premises,  to 
the  damage  of  the  owner,  an  action  will  lie.  The 
same  rules  are  applicable  to  aaoh  ooarporations 
substantially  as  are  enforced  against  private 
owners  in  Improving  their  lands. 

2.  Evidence  held  sutBcient  to  make  a  case  for 
the  jury. 

(SyUainu  by  the  Cowrt.) 

Appeal  from  district  coort,  Bine  Earth 
county;  Sbybbancb,  Judge. 

W.E.  Toungand  A.R.Pfaa.tor  appe- 
lant. Daniel  Buck  and  J.  M.  BurUagame, 
for  respondent. 

Vandbkburoh,  J.  This  action  is  brought 
to  recover  damages  of  the  defendant,  re- 
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ralUnic  from  tiie  flooding  of  the  ceDar  of 
plaintUTs  atore,  which  be  claims  was 
eanaed  by  the  negligent  grading  and  Im- 
provement ol  the  adjacent  street  by  the 
defendant,  by  means  whereof  the  snrfaoe 
water  flowing  along  the  street  tor  several 
blocks  was  collected  In  a  stream  or  body, 
and  diverted  to  the  premises  of  the  plain- 
tltr.  Alter  the  evidence  was  submitted,  a 
verdict  was  directed  for  the  defendant  by 
the  coart.  Afterwards,  npon  a  review  of 
the  evidence,  on  a  motion  for  a  new  trial, 
the  court  was  of  the  opinion  that  It  erred 
in  directing  a  verdict,  and  accordingly 
granted  plaintiff's  motion.  In  tbls,  we 
think,  the  court  was  right,  and  that  npon 
the  evidence  there  was  a  case  made  for  the 
jary.  Under  the  doctrine  enunciated  In 
O'Brien  v.  St.  Paul,  2B  Minn.  884,  a  mnnlcl- 
pal  corporation,  as  respects  surface  water, 
H  governed  by  the  same  rules  in  making 
public  improvements  upon  its  streets  or 
groands  which  are  applicable  to  private 
ownen  in  grading  or  improving  their  lots 
or  lands.  Neither  are  liable  for  non-fea- 
lanee  in  each  cases  where  no  Improvements 
are  made  or  undertaken,  or  for  damages 
resnlting  to  an  adjacent  owner  from  im- 
provements olwtmcting  the  natural  flow 
of  sorface  water,  or  turning  it  bark  upon 
adjacent  premises;  but  if  the  result  ol  im- 
provements actually  made  is  to  collect 
such  water  into  a  stream,  and  turn  it 
thereon,  to  the  damage  of  the  own^,  aa 
action  will  lie.  The  role  is  familiar  under 
the  decisions  of  this  court,  and  will  not  be 
disputed. 

we  do  not  deem  it  necessary,  esptelally  in 
view  of  anothertrlal,  to  review  theevidence 
In  the  case  at  length ;  but  the  evidence  In 
plaintiff's  behalf  tended  to  show  that,  aa 
the  resnlt  of  a  flll  made  by  the  city  in  the 
adjacent  street,  the  course  of  the  surface 
water  accumulated  in  storms  was  changed 
and  turned  past  plaintiff's  premises.  The 
drainage  for  the  street  in  question,  which 
Is  known  aa  "Walnut  Street,"  had 
previously  and  naturally  been  along  an- 
other street,  called  " Second  Street, "  which . 
runs  along  the  rear  of  the  block  in  which 
plain  HfTs  lot  la  situated,  crossing  Walnut 
street,  which  descended  on  either  side  to- 
wards it.  The  evidence  further  tended  to 
show  that  the  flll  so  made  raised  thegrade 
of  Walnut  street  at  the  crossing  of  Second 
street  four  or  five  feet,  so  as  to  turn  all 
the  water  that  formerly  flowed  from  Wal- 
nut Btn«t  each  way  into  Second  street, 
and  collect  it  in  tbegntters  or  ditches,  and 
conduct  it  on  each  side  to  or  past  plain- 
tiff's premises;  and  also  that  defendant 
left  the  grading  in  an  unfinished  condition 
next  to  bis  lot,  and  neglected  to  make 
proper  pro vMon  for  carrying  off  the  water 
in  tbe  ditch  or  gutter  on  that  side  of  the 
street,  so  that  in  case  of  rain-storms  the 
water  coming  down  the  street  lor  several 
blocks  was  liable  to  be  turned  directly  upon 
his  premises.  And ,  in  respect  to  the  particu- 
lar injury  complained  of,  the  evidence  is 
snfBcient  to  show  that  it  was  due  to  an 
Invasion  of  surface  water  traceable  to  the 
acts  and  nesllgence  of  the  defendant  above 
specifled.  Byrnes  v.  Cohoes,  67  N.  Y.  204; 
Sdfert  V.  caty  of  Brooklyn,  101  N.  Y.  143. 4 
N.  E.  Bep.  831.  A  question  of  fact  was 
raised  for  tbe  Jury  on  the  principal  issue  In 
v.48N.w.no.8 — 18 


the  ease,  as  wdl  as  upon  sereral  minor 
Issues,  including  the  question  of  the  alleged 
contributory  negligence  of  plaintiff.  Tbe 
somplalntwas  sufilciait,  as  against  a  mo- 
tion to  dismiss.    Order  affirmed. 


Thiaj(  v.  Gilu 

(Supreme  Court  qf  Mlnnaota.   9M>.  97,  VBM.) 

EsTomii— Paboi.  BvmaircB. 

The  owners  of  the  land  in  oontaroveny  here 

oontnusted  to  sell  and  convey  the  same  to  one  B. 

H.    While  this  oontraot  was  outstanding,  and  la 


pnrsoanoe  of  some  arrangement  with  the  parties 
in  interest,  not  fally  disclosed  by  the  teelJmoiur, 
the  defendant  enterad  into  a  contract  with  the 


elaintUf 's  intestate  to  convey  tlie  same  land  to 
im,  and  thereafter,  at  his  own  instance  and  re- 
quest procured  the  original  vendors  to  so  con- 
vey the  same  in  falfiilment  of  the  last-mentiooed 
contract  Btild,  that  tbe  defendant  was  estopped 
to  dispute  the  validity  of  such  oonveyanoe,  or 
plaintiff's  right  to  the  possession  thereunder.  It 
was  competent  to  prove  by  parol  that  defendant 
procured  the  deed  to  be  so  executed  in  satlsfso- 
tlOD  of  his  own  oontraot 
{SyUabut  try  the  Court.) 

Appeal  from  district  court,  Hennepin 
county:  Rka,  Judge. 

Little  Ji  NuDB,  for  appellant.  BenJ&mia 
Daveaport,  for  respondent. 

Tanobrbubob,  J.  For  the  determina- 
tion of  the  merits  of  this  controversy,  the 
record  would  have  been  more  satisfactory 
it  tbe  defendant  had  put  in  more  evidence, 
some  of  which  must  have  been  within  bis 
reach  or  knowledg^e.  He  chose  rather  to 
depend  upon  technical  objections  to  the 
plaintiff's  case,  and  we  think  judgment 
was  rightfully  ordered  against  him.  On 
June  16, 1887,  Potter  &  Thompson  were 
the  owners  of  the  lot  in  controversy.  On 
that  day  they  contracted  to  sell  and  con- 
vey the  same  to  one  Roselle  Howe,  and 
gave  her  tbe  right  of  possession  by  the 
terms  of  the  contract  until  she  should 
make  default  under  tbe  same.  It  does  not 
appear  what  has  become  of  her  equitable 
Interest  in  the  land,  and  this  Is  tbe  gr&raf 
moD  of  the  defense.  Bnt  on  the  8tb  day  of 
November,  1887,  the  defendant,  assuming 
to  contract  as  owner,  entered  into  a  writ- 
ten agreement  with  plaintiff's  Intestate, 
containing  mutual  covenants,  whereby 
be  agreed  to  convey  the  same  lot  to  the  de- 
cedent by  a  good  and  sufficient  warranty 
deed,  upon  the  performance  by  the  latter 
of  certain  conditions  therein  expressed. 
This  contract  contemplated  an  exchange 
of  lands.  Afterwards,  on  tbe  6th  day  of 
December,  1887,  Potter  &  Thompson  con- 
veyed the  premises  by  warranty  deed  to 
the  decedent,  which  conveyance  was  pro- 
cured to  be  made  in  fulflllment  of  defend- 
ant's contract  with  plaintiff  above  men- 
tioned, and  at  his  request.  Defendant 
does  not  claim  that  the  plaintiff's  Intes- 
tate has  failed  to  comply  with  tbe  con- 
tract on  his  part  Upon  this  state  of  facts 
tbe  plaintiff  ought  to  recover  the  poHses- 
sion  of  tbe  premises,  as  against  the  defend- 
ant.  The  contract  and  deed  procured  and 
accepted  in  fulflllment  thereof  effectual- 
ly disposed  of  all  his  right  and  Interest  in 
tbe  premises,  whatever  they  may  be,  in- 
cluding the  possession.  He  will  not  be 
permitted  to  shield  hlinself  behind  the  out- 
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standing  eoatraet  ta  favor  of  Howe, 
-whom,  the  tentlmoiiy  abowB.  he  auumed 
to  repreacnt  la  procorinK  the  deed  from 
Potter  ft  Thompson  to  the  decedent. 
Tha  t  this  deed  was  so  procured  at  defend- 
ant's instance  was  properly  shown  by 
parol,  and  It  is  not  necessary  to  consider 
whether  farther  evidence  tending  to  show 
that  plaintlfrs  intestate  executed  to  de- 
fendant a  deed  of  certain  lands  agreed  to 
be  conveyed  by  him  to  defendant  by  the 
same  contract  was  competent,  because  it 
was  immaterial  under  the  issues,  and  was 
without  prejudice.    Order  afilrmed. 


Fbkemar  v.  Berket  et  aJ. 
(Supreme  Court  <if  Minneaota.   Feb.  87, 1801.} 

COMTBAOT  WITH  OiTT— -BOITO  OV  COmBAOIOa— 

LuaniTT  or  Sobstibs. 
Certain  parties,  defendant*  in  this  soUon, 
tteaame  sncetia*  upon  s  bond  exeonted  to  the  cityr 
of  St  Fanl,  in  porsnanoe  of  its  charter,  to  seoure 
the  payment  by  the  principals  in  the  bond  of  all 
claims  for  work  performed  and  materials  furnished 
for  the  latter  in  oonstmoting  s  pnblio  improrement 
nnder  their  oontraot  with  tae  olty.  The  plaintiff 
famished  certain  materials,  under  an  agreement 
with  sach  oontraotors,  who  were  a  partnership 
flrm,  nsed  in  the  fnlnllment  of  their  contiaot 
with  the  city.  Held,  thst  the  diaaolntlon  of  ttoir 
partnership  by  the  principals  in  the  bond  to  the 
city  in  no  way  affected  piaintiirs  rights  under 
his  cMitract  with  them  or  nnder  the  bond,  to  re- 
ccTsr  for  the  materials  actually  fnmlshed  under 
his  contract,  and  nsed  by  either  of  the  contractors 
in  fulfllUng  their  contract  with  the  city. 
{Syllabus  by  the  Court.) 

Appeal  from  dlatrict  conrt,  Bamaey 
county ;  Bbill,  Judge. 

BerrjrhlU  A  DarUmn,  tor  appellants.  O. 
M.  iietealf  aai  B.  C.  Jamee,  for  respond- 
ent. 

Vandebbi7BOH,J.  This  action  is  brought 
against  the  defendants  Berlcey  and  others 
upon  a  contractor's  bond  by  them  made 
and  executed  to  the  city  of  St.  Paul,  in 
pursuance  of  section  214.  p.  110,  of  the 
city  charter,  to  secure  the  payment  by 
Murray  &  Folsom,  principals  in  the  bond, 
of  all  claims  lor  work  performed  and  ma- 
terials famished  for  and  on  account  of  a 
certain  eon  tract  entered  into  by  them  with 
thecity  of  St.  Paul  for  paving  and  curbing 
a  certain  street  in  that  city.  The  charter 
provision  referred  to  secures  a  right  ol 
action  to  third  persona  upon  such  bond 
for  work  and  materials  furnished  to  the 
contractors  under  their  contract  with  the 
city.  City  of  St.  Paul  v.  Butler,  80  Minn. 
460, 16  N.  W.  Rep.  362.  It  is  found,  upon 
sufticlent  evidence  to  uphold  the  finding, 
that  the  plaintiff  contracted  vritb  Murray 
&  Folsom  to  furnish  and  deliver  to  them 
a  certain  amount  of  granite  curb-stone, 
for  the  purpose  of  curbing  the  street  re- 
ferred to  in  the  contract  with  thecity,  and 
required  by  tbem  under  such  contract,  at 
a  price  specifically  agreed  upon  between  the 
parties,  tbls  plaintiff  and  Murray  A  Fol- 
som, and  that,  in  pursuance  of  such  agree- 
ment, the  plaintitt  did  furnish  and  deliver 
to  them  curbing  amounting  In  all,  at  the 
price  agreed  on,  to  the  sum  of  $1,928.50. 
The  curb  was  so  contracted  to  be  fur- 
nished after  the  execution  of  the  contract 
and  bond  with  the  city  as  above  msa- 


tloned,  which  were  dated  September  IS, 
1S87.  The  material  in  question  here  was 
all  furnished  before  July  24,1888.  After 
plaintiff's  agreement  was  entered  into 
with  Murray  &  Folsom,  as  above  Stated, 
and  on  the  19th  day  of  October,  1887.  the 
defendant  Folsom  assigned  his  intwest  in 
the  contract  with  the  city  to  his  partner. 
Murray,  who  agreed  with  him  to  folfili 
the  same  according  to  its  terms.  It  is 
further  found  that  after  the  plaintiff  bad 
undertaken  to  famish  the  stone  under  his 
agreement  with  Mnrray  &  Folsom.  and  on 
or  about  November,  1887,  the  plaintiff  was 
informed  that  the  copartnership  between 
the  defendants  Mnrray  &  Folsom  bad 
been  dissolved,  and  that  the  defendant 
Murray  had  agreed  and  undertaken  to 
complete  their  contract.  It  is  farther 
found  that  there  remains  doe  to  the  plain- 
tiff, for  the  stone  famished  to  the  con- 
tractors named,  the  balance  claimed  in 
the  complaint,  for  which  Judgment  was 
ordered  for  plaintiff.  The  principal  de- 
fenses attempted  to  be  raised  by  the  an- 
swer In  this  case  are  (I)  payment  In  full  to 
plaintltr  for  the  curbing  famished  by  him 
under  the  contract,  and  (2)  that  the  stone 
was  fumished  to  the  defendant  Murray, 
and  not  to  the  firm  of  Murray  &  Folsom. 
As  to  the  first  defense,  the  court  made  no 
finding,  bat  the  omission  ia  not  assl^med 
as  error,  and  will  not  be  considered  here, 
though  we  may  say  that  there  was  evi- 
dence tending  to  show  that  the  payments 
relied  on  by  the  defendant  were  applied 
on  another  contract.  And  the  second  Is 
not  sustained  by  the  findings.  The  stone 
was  furnished  under  the  contract  with 
the  firm,  and  applied  upon  the  contract 
with  the  city.  A  change  in  the  relations 
between  the  partners  merely  did  not  affect 
plaintiff,  to  whom  both  were  bound  by 
the  contracts  already  made,  and  a  deliv- 
ery to  one,  and  performance  by  one,  would 
satisfy  the  terms  of  the  contract  as  to 
both  parties.  As  to  the  plaintiff  and  the 
city,  Folsom's  obligation  continued.  Irre- 
spective of  the  dissolution.   Order  affirmed. 


Minnesota  Bblt-Linb  Rt.  Transfer  Co. 

V.  Gluek  et  al. 
{Supreme  Cawrt  qf  Minnesota.    Feb.  27,  1891.) 
Eminmit  DoKAur — Ck>ia>iirBATioR— Btidsmcs. 

1.  Upon  tha  qnetitlon  of  damages  for  the  ap- 
propriation of  land  in  condemnation  prooeedings, 
erldenceof  the  prices  previously  offerod  the  land- 
owner for  the  land  taken  Is  inadmissible;  and 
the  error  in  reoeiving  It  will  be  presumed  to  be 
preludiclal  unless  It  Is  reasonably  clear  from  the 
whole  case  that  the  finding  or  verdict  could  not 
have  been  Influenced  by  it. 

3.  Upon  cross-examination  in  sach  case,  the 
land-o«rp«r  who  lias  testified  to  the  value  of  the 
land  taken  and  inlurlously  affected,  and  the  uses 
to  which  it  could  be  applied,  may  be  asked  as  to 
its  rental  value  and  the  rents  received  by  the 
owners  from  tenants  occupying  the  same. 

S.  Witnesses  shown  to  l>e  qualified  to  testify 
on  the  subject  may,  in  the  discretion  of  the  court, 
be  permitted  to  give  their  estimate  of  the  dam- 
ages to  a  particular  tract  from  the  oonstraotion 
of  a  railway  through  it,  or  the  court  may  require 
them,  in  the  first  instance,  to  state  the  baus  of 
their  estimate. 
{SyUabtu  by  the  Court.) 

Appeal    from   district    court,   Ramsey 
county :  Kbllv,  Judge. 
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F.  D.  Lambet*,  for  railway  company. 
Penney  A  Rogers,  for  appellant.  Penny  & 
Jamison  and  M.  D.  Muun,  for  respondent. 

Vanderburou.  J.  This  id  an  appeal  trom 
tlie  award  of  conimlissluners  in  tbe  matter 
ol  tlie  condemnation  of  certain  lands  de- 
acrilied  In  tbe  petition  for  railway  par- 
poses. 

1.  Cpon  the  trial  in  tbe  district  coart,  a 
witness  for  respondent,  upon  the  qnestion 
of  damages,  was  asked  the  value  of  tho 
land  in  question,  on  the  day  the  award 
was  filed,  and  answered,  "About  91,200 
Eer  acre,  "and  then  volunteered  the  addi- 
tional statement, "  We  were  offered  f  1 ,100. " 
Counsel  for  the  railway  company  there- 
upon moved  to  strike  out  that  portion 
of  his  answer,  but  befoi-e  the  court  bad 
ruled  on  the  motion,  and  while  it  was 
peudingt  caonsel  for  respondent  asked  the 
witness,  "Upon  what  do  you  base  that 
opinion  as  to  tbe  value  of  the  land  taken 
by  the  railway?"  Answer:  "Because  we 
were  offered  91.100,  and  refused  $1,100." 
Thereapon  counsel  for  the  railway  com- 
pany renewed  his  motion  to  strikeout  tbe 
answer  of  the  witness,  which  the  court 
refused,  and  this  ruling  of  the  court  was 
duly  excepted  to.  The  result  was  to  allow, 
upon  tbe  examination  in  chief,  evidence  of 
offers  made  for  the  property  to  go  to  the 
jury  upon  the  qnestion  of  damages.  This 
was  error.  It  was  not  competent  for  the 
land-owner  to  prove  bis  damages  in  this 
way :  and  the  rule  could  not  be  evaded  by 
attempting  to  show  that  tbe  offer  for  the 
property  was  the  basis  of  tbe  opinion  of 
tbe  witness.  This  evidence,  objected  to, 
was  presumptively  prejudicial.  It  is  trne 
there  were  several  witnesses  who  placed 
a  higher  estimate  upon  the  property,  but 
there  were  some  who  testified  that  it  was 
worth  much  less  than  the  estimate  of  tbe 
witness  referred  to,  or  the  offers  testified 
to  by  taim,  and  it  is  impossible  to  deter- 
mine from  the  record  how  much  tbe  jury 
may  have  been  influenced  by  the  evidence 
in  question. 

2.  There  was  evidence  offered  tending  to 
show  that  the  entire  tract  in  question  trav- 
ersed by  the  railway  bad  been  and  was 
still  ased  as  a  farm,  and  rented  as  such, 
though  it  is  evident  that  much  of  the  tes- 
timony was  based  upon  its  increased  mar- 
ket valne  arising  from  Its  proximity  to  the 
city ;  bat.  Inasmuch  as  there  was  evidence 
in  the  case  tending  to  show  the  damage 
to  the  tract  considered  as  a  farm  by  rea- 
son uf  tbe  appropriation  of  that  portlun 
thereof  taken  by  the  railway,  it  was  prop- 
er, on  tbe  cross-examination,  to  allow  evi- 
dence of  its  rental  value,  or  the  amount  it 
rented  for.  We  think  this  fairly  •within 
tbe  scope  of  the  cross-examination, 
tbouKh,  upon  the  whole  record,  it  was 
probably  of  no  great  Importance  in  this 
case. 

8.  Witnesses  shown  qualified  to  express 
an  opinion  in  respect  to  tbe  value  of  the 
property,  and  tbe  effect  upon  it  of  tbe  con- 
struction of  tbe  railway  through  it.  were 
allowed,  against  the  objection  of  the  com- 
pany, to  state  their  opinion  as  to  the  ex- 
tent of  the  damages.  Under  tbe  decisions 
of  this  conrt,  this  was  not  substantial  er- 
ror, though  we  think  it  ordinarily  the  bet- 


ter practice  for  the  conrt  to  require  the 
witness,  in  tbe  first  instance,  to  state  par- 
tienlarty  the  basis  of  his  estimate  of  the 
damages,  as  by  stating  the  relative  value 
of  the  property  before  and  after  the  con- 
struction of  the  road.  Lebmicke  v.  Rail- 
road Co.,  19  Minn.  4«4,  (Gil.  400;}  Emmons  v. 
Railway  Co..  41  Minn.  188, 42  N.W.  Rep.  7e», 
and  cases.  But  this  must  be  regarded  as  a 
matter  resting  largely  in  the  discretion 
of  the  trial  court.  There  are  no  other 
questions  in  this  case  requiring  consldep- 
atlon.  Order  reversed,  and  new  trial 
granted. 

Stout  ▼.  Watson. 

(Supreme  Ccmrt  mf  Ifinneaoto.   Feb.  27, 1891.) 

Fbomissort  Nora— Cakoblultioh  ok  Coinimov 
— PasKORitANaB  or  CoMnmoir— BxTsmioir  or 
Tms. 

1.  Where,  upon  theezeoatlon  of  a  promlsBoiry 
note,  the  payee,  as  part  of  the  contract.  Indorsed 
on  agreement  upon  the  note  whereby  it  waa  prom- 
ised and  asreea  that,  in  case  the  maker  of  the 
note  should  erect  a  dwelling-house  upon  the  lot 
therein  described  on  or  before  a  certain  date,  the 
note  should  be  canoeled,  Ttetd,  that  the  right  to 
cancel  the  note  in  this  way  was  a  prlvlletre  or 
option  to  be  ezerolsed  within  the  time  limited, 
and,  unless  extended,  the  privilege  would  lapse, 
and  the  note  become  absolute. 

8.  But  a  voluntary  extension  of  the  privilege, 
if  acted  on  within  the  time  thereby  limited,  the 
terms  whereof  are  complied  with,  will  trom  that 
time  be  binding  npon  the  parties,  and  be  deemed 
to  rest  upon  a  snlBcient  oonsideratlon. 

8.  whether  there  was  such  extension  in  this 
case  held  a  question  for  the  jury. 
(SyUaimt  by  the  Court.) 

Appeal  from  district  court;  Ramsey 
county;  Sbarlbb,  Judge. 

C.  H.  Benedict,  for  appellant.  John  B. 
A  W.  H.  Sanborn,  for  respondent. 

Vandkrbdboh,  J.  The  plaintiff  entered 
Into  a  contract  with  the  defendant  for 
the  sale  to  him  of  certain  building  lots  at 
a  price  named,  with  an  additional  stipu- 
lation as  follows:  " It  Is  also  agreed  and 
onderstood  that  the  said  Watson  shall 
execute  a  note  for  f375.U0,  payable  on  or 
before  six  months,  said  note  to  stipulate 
that  If  said  Watson  builds  a  residence  on 
lot  24.  and  W.  %  lot  26,  then  said  note  to 
be  canceled,  but,  in  case  be  should  not 
build,  the  note  to  remain  in  force. "  This 
contract  bore  date  June  28, 1887.  In  pur- 
suance thereof,  and  on  or  about  July  12, 

1887,  the  defendant  executed  to  the  plain- 
tiff the  note  saed  on,  which  was  antedat- 
ed by  agreement,  its  date  as  written  be- 
ing April  12,  1887,  and  upon  It  was  in- 
dorsed the  agreement  referred  to  In  tbe 
complaint,  signed  by  plaintiff,  wherein  it 
was  stipulated  that  in  cape  tbe  defendant 
should  erect  a  dwelling-house  on  the 
aforementioned  lot  on  or  before  April  12, 

1888,  then  the  note  should  be  canceled. 
The  time  was  extended  to  July  1, 1888,  In 
writing,  indorsed  on  the  note,  and  plain- 
tiff also  testifles  that  he  gave  a  subse- 
quent verbal  extension  for  SO  days,  but 
that  nothing  was  done  towards  building 
tbe  house  within  that  time. 

1.  The  note  and  indorsement  must  be 
construed  together,  and  the  effect  of  the 
contract  was  to  limit  the  time  within 
which  defendant  might  satisfy  or  cancel 
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the  note  by  building  a  honM  npon  the 
land  Bpeclfled.  Cnless,  therefore,  the  con- 
tract was  modified,  or  the  time  extended, 
plaintlfl'a  right  to  cuUect  the  note  wonld 
be  absolDte.  The  right  to  cancel  the  note 
in  this  way  was  a  mereprlvilege,  to  be 
exercised  within  the  time  specified. 

2.  Tlie  next  question  presented  la  the 
etfect  of  the  alleged  extensions  of  the  con- 
tract. Plaintiff  admits  in  his  evidence 
that  there  were  two  anbsequent  exten- 
Blona,— one  of  60  days,  and  another  tor  80 
days, — and  none  other,  and  says  that  the 
conditions  of  the  contract  were  not  com- 
plied with  during  dther  period,  and  he 
therefore  insista  that  be  be  entitled  to  the 
face  of  the  note,  and  interest  according  to 
its  terms.  The  d^endant,  however,  testi- 
fies, in  substance,  that  the  time  was  ex- 
tended from  time  to  time  by  the  plaintiff, 
on  account  of  the  delay  of  the  city  in  lay- 
ing the  sewer  and  water  pipes,  so  that  a 
connection  could  be  formed  with  them ; 
that  water  was  put  in  in  August,  1R88, 
and  the  sewer  was  completed  early  in  No- 
vember, the  same  year;  that  he  com- 
menced building  tbehouse  In  August,  1888, 
and  about  that  time  showed  plaintiff  the 
plans,  and  the  plaintiff  then  said  he  was 
fully  satisfied  that  defendant  intended  to 
build  the  boase,  and  that  no  further  in- 
dorsement was  necessary,— referring  to  an 
extension  of  the  time  to  complete  the 
house.  Plaintiff's  promise  to  extend  the 
time  for  erecting  the  bouse  was  not  bind- 
ing without  a  consideration,  but  such 
promise  was  equivalent  to  a  renewal  of 
the  offer  or  option,  and,  if  accepted,  and 
the  house  built  on  the  faith  of  It,  and  be- 
fore it  was  withdrawn,  from  that  time  It 
rested  npon  a  good  and  suflicient  consid- 
eration. 1  Pars.  Oont.  •461.  "Until  the 
performance  of  the  conditions  by  the 
promisee  the  obligation  oi  the  contract 
or  promise  Is  suspended,  and  there  is  no 
consideration.  After  performance,  It  is 
clothed  with  a  valid  consideration,  which 
relates  back  to  the  promise,  which  then 
becomes  obligatory."  Morse  v.  Bellows, 
7  N.  H.  M9.  It  was,  then,  upon  the  evi- 
dence, a  question  to  be  determined  by  the 
Jury  whether  the  additional  extensions, 
of  the  nature  claimed  by  defendant,  were 
In  (act  given  by  the  plaintiff,  and  the  case 
should  have  gone  to  the  Jury.  Order  re- 
versed. 


Lincoln  v.  Hauoen  et  al. 
{Supreme  Court  of  MtriTiegota.   Feb.  87, 1801.) 
JoumrAUi  or  Lboibi.aturi — ^BviDasoa— Kmaot- 

XBiTT  or  STATimtS. 

1.  The  printed  Joamals  of  the  legislatare, 
made  up  and  printed  in  pursuance  of  section  28, 
o.  6,  Qen.  St.  1878,  and  published  by  the  authority 
of  tjie  state,  are  competent  evidence  of  their  con- 
tents; and  their  effect  as  evidence  will  not  be  de- 
stroyed by  clerioal  errors  or  omissions  shown  to 
have  occurred  in  writing  up  the  record  to  com- 
plete the  written  Journals,  also  provided  for  by 
section  28. 

2.  In  cases  where  the  constitution  requires 
the  veas  and  nays  to  be  entered  upon  the  Journal 
of  either  branch  of  the  lecrlslatore  npon  the  pas- 
sage of  a  bill,  such  lequirement  ia  mandatory. 
In  other  oases  it  is  sufficient  if  it  show  the  state 
of  the  vote,  in  order  that  it  may  appear  that  the 
bill  was  passed  by  a  majority  vote,  as  required 
by  seotion  18,  art  4,  of  the  constitution.    The 


praottoe  is.  bowwvw,  subject  to  be  regulated  by 
the  rules  of  eitber  house.  Chapter  12IL  Laws 
1885,  htld  to  have  been  passed  in  oonfomuty  with 
the  requirements  of  the  oonatltation,  and  is  valid. 
{SuUalnu  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Locbken.  Judge. 

Crooker  A  HaObutt,  (J.  M.  Sbaw,  of 
counsel,)  (or  appellant.  C.  J.  Rockwood, 
for  respondents. 

Vandbrbubgh,  J.  The  principal  ques- 
tion in  this  case,  and  the  only  one  requir- 
ing particular  consideration,  is  whether 
chapter  129,  Qen.  Laws  1886,  was  enacted 
in  a  constitDtional  manner  by  the  legis- 
lature. The  question  is  raised  upon  the 
following  statement  of  facts,  found  in  the 
record :  In  the  printed  Journal  of  the  sen- 
ate it  appears  that  on  the  final  passage  of 
the  bill,  "  the  roll  being  called^  there  were 
yeas,  28,  and  nays,  7,  as  follows:  Those 
voting  in  the  affirmative  were  [here  fol- 
low the  names  of  26  senators;]  those  vot- 
ing in  the  negative  were  [here  follow  the 
names  of  7  senators ;]  so  the  bill  passed, 
and  its  title  was  agreed  to."  But  in  the 
written  Journal  of  the  senate  in  ihe  office 
of  the  secretary  of  state  the  record,  evi- 
dently imperfoct,  reads  as  follows:  "The 
roll  being  called,  there  were  yeas,  26,  and 
nays,  7,  as  follows :  Those  voting  in  the 
affirmative  were," — here  follow  the  7 
names  recorded  in  the  neiratlve  In  the 
printed  Journal,  and  the  26  names  there  re- 
corded inthe  afflrmatlTe  are  omitted  alto- 
gether ;  that  is  to  say,  the  state  of  the 
vote  is  correctly  entered,  but  there  is  an 
Imperfect  record  in  the  written  Journal  of 
tbe  names  of  the  persons  voting  upon  the 
passage  of  the  bill.  It  appears  to  be  the 
general  legislative  practice  in  this  state  to 
take  the  vote  on  the  final  passage  of  bills 
by  roll-call.  In  some  of  the  state  consti- 
tntions,  the  yeas  and  nays  are  required  to 
beentered  on  the  Journal  upon  the  passage 
of  every  bill;  In  others,  at  the  request  of 
one  or  more  members,  or  a  definite  pro- 
portion thereof.  Bouv.  Law  Diet.  "Yeas 
and  Nays."  By  the  constitution  of  the 
United  States  the  .yeas  aud  nays  of  the 
members  of  either  bouse,  on  any  question, 
shall,  at  the  desire  of  one-fifth  of  those 
present,  be  entered  on  the  Journal.  Such 
constitutional  directions  are  -clearly  im- 
perative. Cooley,  Const.  Llm.  171.  Wheth- 
er it  is  necessary  to  the  Talidity  of  an  act 
in  all  cases,  or  in  any  particular  instance, 
to  set  ont  the  yeas  and  nays  in  full  in  the 
Journal,  depends  upon  the  nature  of  the 
constitntlonal  provisions  that  must  gov- 
ern the  practice.  Apart  from  such  consti- 
tutional provisions,  the  ordinary  method 
of  taklbg  a  vote  upon  a  question  is  by  the 
voices,  show  of  hands. or  by  a  rising  vote, 
affirmative  and  negative.  It  may  also  be 
done  by  roll-call.  But  where  the  object  Is 
to  ascertain  the  names  as  well  as  the  nam- 
ber  voting  on  each  side,  with  a  view  to 
have  them  entered  on  the  Journal,  this 
method,  when  resorted  to,  to  obtain  such 
lists  of  names,  is  denominated,  "Taking 
the  yeas  and  nays  on  a  question."  By 
section  11,  art.  4,  state  constitution,  it  is 
required  that  npon  the  passage  of  bills  by 
a  Xwo-thirds  vote  over  the  veto  of  the 
governor,  the  Totea  of  both  houses  shall 
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be  determined  by  yeas  and  nays,  and  tbe 
nameaof  tbe  persons  voting  for  or  asalnst 
tbe  bill  Bball  be  entered  on  the  Joamal  of 
eaeb  bouse:  Tbla  provision  Is  peremp- 
tory. Section  18  provides  that  "no law 
sball  be  passed  unless  voted  for  by  a  ma- 
jority of  atl  the  members  elected  to  each 
brancb  of  the  legislature,  and  tbe  vote  en- 
tered  upon  the  Jonmal  of  each  honsa." 
This  provision  is  to  insure  a  public  record 
of  the  fact  that  laws  are  constitutionally 
passed  by  a  majority  vote,  bnt  does  not 
reqaire  the  yeas  and  nays  to  be  entered. 
And  section  6  provides  that  each  hoosA 
shall  keep  a  Jonmal  of  Its  pmceedlnKB,  and 
from  time  to  time  publish  the  same, "  and 
tbe  yeas  and  ni^B  when  taken  on  any 
qnestlon  shall  been  tered  on  such  jonmals. " 
This  clearly  means  that  the  yeas  and  nays 
most  be  required  or  called  for  by  either 
bouse,  (except  in  cases  arising  under  sec- 
tion 11,)  In  order  to  distinguish  tbe  cases 
in  which  the  yeas  and  nays  must  be  called 
and  entered  from  those  in  which  the  for- 
mality Is  not  required.  Wils.  Pari.  Law, 
9  2252.  When  no  provision  is  made,  either 
by  the  constitntton  or  by  a  statutory  rule 
to  govern  tbe  case,  In  respect  to  ordering 
or  taking  the  yeas  and  nays,  it  must  l>e 
regulated  by  the  rules  of  each  house; — ^in 
this  state,  In  pursuance  of  section  4,  art.  4, 
of  tbe  constitution.  Accordingly  we  find 
that  by  rale  46  of  tbe  state  senate,  in  force 
when  the  bill  In  question  was  passed,  it  is 
provided  "that  it  shall  be  competent  for 
any  member  to  call  for  the  ayes  and  noes, 
which  shall  be  entered  on  the  Jouraal. " 
The  house  of  representatives  Is,  however, 
governed  by  a  different  rule.  As  it  does 
nut  appear  that  the  yeas  and  nays  were 
called  for  or  ordered  on  the  passage  of  this 
bill,  the  omission  to  enter  the  names  of 
the  members  voting  was  not  fatal,  and  It 
irill  not  be  assumed,  in  opposition  to  tbe 
validity  of  the  act,  that  they  were  formal- 
ly required  or  taken  in  this  Instance, in  the 
abHence  of  any  record  of  that  tact  In  the 
Journal. 

The  written  Jonmal  of  the  senate, 
as  respects  tbe  proceedings  upon  the 
passage  of  this  bUl,  is  clearly  defective. 
It  Is  true  that  the  statute  (chapter  6,  9  28, 
Gen.  St.  1878)  provides  that  the  written 
Journal  therein  directed  to  be  made  and 
recorded  "ehall  be  considered  the  true  and 
authentic  Journal;"  but  tbe  same  section 
also  provides  tbe  manner  in  which  the 
dally  record  shall  be  prepared  and  printed, 
and  which  is  required  to  be  read  and  ex- 
amined and  compared  each  day  with  tbe 
minutes  of  the  record  of  the  clerk,  and  is 
thereafter  printed  and  made  up  in  the 
bonnd  volomes  of  the  Journal,  and  "full 
faith  and  credit  are  to  be  given  to  tbe 
Joaraals  properly  printed  and  certified." 
Section  88.  In  this  case  it  was  clearly 
shown  that  the  written  Journal  was  not 
made  as  the  statute  required,  bnt  was 
made  up  and  completed  long  after  tbe  ad- 
journment of  the  session,  from  the  printed 
Jonma',  and  that  there  was  a  mistake 
made  by  the  scrivener  In  recording  the 
names  entered.  The  Irregular  and  Incom- 
friete  enrollment  of  the  names  is  fully  ac- 
counted for.  and  all  doubt  that  the  bill 
was  passed  by  the  requisite  vote  Is  re- 
moTSO.    Judgment  afllrmed. 


ALAIIOH  ▼.  DOWNKT  «t  A/. 

(Suprmte  Conurt  tf  IflnnMOta.    Feb.  87, 189L) 

Fbomibsobt  Nots  — Mistaxi  ih  Date  —  Cobbeo- 

noN— RioBTs  or  Boma  Fidx  Fdbchaseb. 

1.  A  promissory  note  intentionally  post-dated 
or  antedated,  though  a  valid  contract  from  the 
time  of  ita  delivery,  will  beoonstmed  as  it  reads, 
for  suofa  is  tbe  contract. 

a.  Bat  the  date  is  only  presomptive  evidence 
of  the  time  of  its  execution,  and  wnors  a  note  is 
intended  to  bear  that  date  the  time  of  its  execu- 
tion is  its  true  date,  and,  if  wrongly  dated  by 
mistake,  the  mlstalce  may  be  corrected,  except 
as  to  an  innocent  purchaser  or  indorsee,  wao 
would  be  prejudiced  bv  tbe  correction.  An  In- 
dorsee DMqr,  however,  show  tbe  true  date  of  the 
note,  and,  it  he  took  it  in  due  ooozae  before  dne, 
the  defense  of  want  of  consideration  wlU  not  be 
available. 

8.  The  mistake  should  in  such  case  be  set  up 
in  the  pleading,  bnt  where  tbe  evidence  Is  re- 
ceived without  objection,  and  the  fact  estab- 
lished, the  pleadings  nwy  be  amended  to  conform 
to  the  proof,  or  the  <Rnls8ion  disregarded. 

4.  Bvidenoe  h«(d  eafBotent  to  show  that  the 
note  in  salt  was  given  witheut  considerattoD. 
(ayiuanu  by  the  Court.) 

Appeal  irom  district  court,  Ls  SoMor 
connty ;  Edsun,  Judge. 

FranciB  C»dweH,  for  appdiants.  T&oma« 
HeaaUn,  for  respondent. 

VANnBRBCBOH,  J.  1.  Plaintiff  Is  the  in- 
dorsee of  tbe  note  in  suit.  The  note  was 
dated  June  26, 1886,  and  was  by  Its  terms 
payable  six  months  after  date.  It  is  al- 
leged in  tbe  complaint  to  have  been  exe- 
cuted and  delivered  on  the  day  of  its  date. 
It  appears  from  the  evidence,  however, 
that  tbe  note  was  actually  executed  and 
delivered  on  tbe  2Sth  day  of  June,  1887, 
and  that  tbe  date  was  written  1886,  by 
mistake.  There  was  evidence  to  go  to  the 
Jury  tending  to  show  that  It  was  indorsed 
to  tbe  plaintiff  for  valne  within  six  months 
irom  tbe  actual  date  of  Its  delivery,  but 
not  within  six  months  or  before  its  ma- 
turity, according  to  the  face  of  tbe  note. 
The  court  charged  tbe  Jury,  under  plain- 
tiff's exception,  that  If  the  note,  when 
traosferred  to  plaintiff,  was  due  according 
to  the  date  as  actually  expressed  therein, 
and  was  given  without  consideration, 
their  verdict  must  be  for  the  defendants. 
If  a  note  is  antedated  or  post-dated  by 
tbe  maker,  it  is  a  valid  contract  from  the 
time  of  Its  delivery ;  and,  since  It  is  com- 
petent to  express  the  agreement  of  the 
parties  in  that  way,  tbe  courts  will  con- 
strue tbe  Instrament  according  to  Its 
terms;  and  if,  when  delivered,  it  Is  by  its 
date  overdue,  it  will  then  be  treated  as  a 
demand  note.  1  Pars.  Notes  ft  B.  p.  40; 
8  Rand.  Com.  Paper,  9  1084.  But  where 
the  note  is  Intended  to  bear  date  as  of  the 
time  of  ita  delivery,  that  is  the  true  date, 
and  if  by  mistake  another  date  Ui  writ- 
ten on  the  face  of  tbe  note,  the  mistake 
maybe  corrected, except  as  to  an  innocent 
Indorsee  or  purchaser,  who  would  be  pr^- 
udleed  by  the  correction,  and  tbe  mistake 
may  be  shown  by  parol.  2  Pars.  Notes 
&  B.  p.  614.  As  it  dearly  appeared  that 
the  note  was  given  In  1887,  and  the  wrong 
year  Inserted  in  the  date  by  mistake,  the 
note,  by  intendment  of  law,  was  payable 
in  six  months  from  June  26, 1887;  and  if 
negotiated  and  indorsed  to  tbe  plaintlO 
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before  doe  in  goo6  faith,  and  for  ralae, 
the  defense  of  want  of  conslderatiou  la 
not  available ;  and  the  mlar^ke  may  In 
sach  case  be  shown  as  well  by  the  Indor- 
see as  the  payee  of  the  note.  Drake  v. 
Rogers.  S2  Me.  624;  Bank  v.  DIatler,  4 
Hun.  638.  affirmed  in  84  N.  Y.  642:  1  Dan- 
iel, Neg.  Inst.  §  8S:  1  Edw.  Bills  &  N.  S 
171.  The  mistake  should  strictly  have 
been  alleged  in  the  complaint,  bnt  as  the 
evidence  was  received  without  objection, 
and  the  fact  was  before  the  court  as  if 
properly  pleaded,  and  considered  by  the 
court  in  its  charge,  the  objection  to  the 
pleading  cannot  be  raised  now.  The 
pleading  might  have  been  amended  form- 
ally to  conform  to  the  proofs  after  the  evi- 
dence was  in.  For  the  reasons  stated,  it 
is  apparent  that  the  court  erred  in  its 
charge  on  this  branch  of  the  case,  and  the 
order  granting  a  new  trial  was  proper, 
though  based  on  other  grounds.  The  de- 
fense of  want  of  consideration  was  clearly 
shown.  The  note  was  Intended  to  offset 
or  reduce  the  amount  of  a  mortgage  held 
by  the  defendant  on  the  land  ol  the  de- 
ceased husband  of  the  payee  In  the  note.  It 
was  in  reality  Intended  as  a  gift  or  conces- 
sion, without  consideration  and  incom- 
plete or  unexecuted,  and  the  defendant 
was  entitled  to  defend  against  the  note 
for  want  of  consideration.  It  did  not  in- 
volve a  settlement  or  compromise  of  a 
doubtful  or  disputed  claim;  and,  if  tbla 
defense  was  not  shut  out  by  the  transfer 
of  the  note  to  plaintiff  before  due,  she  was 
entitled  to  interpose  it.    Order  affirmed. 


Crich  v.  Wiluamsburo  CrrT  Firb  Ins.  Co. 
(auprem$  Court  qf  MtKnuota.   Feb.  97, 1891.) 

TRIAI,  BT  COUBT   OB  JCBT  —  RBCEPnOK    ov  Bvi- 
DBKOX— EXPSBT  TeSTOCONT— SPECUL    FINDINGS 

— Pkaotiob. 

1.  In  aa  action  upon  a  policy  of  Insurance 
in  wbloh  »  mortgagee  seonred  by  the  policy  is 
Joined  as  a  party,  the  ooort  may,  in  case  of  a  re- 
covery in  the  aotion,  adjust  the  rlehts  of  Uie 
plaintiff  and  mortgagee  m  the  flnal  jadgment, 
and  the  action  Is  properly  triable  by  jury. 

2.  Evidence  Tietd  sninclent  to  support  the 
special  findings  of  the  jury  in  this  action. 

8.  In  case  of  the  omission  to  lav  a  proper 
foundation  for  expert  or  opinion  evidence,  upon 
the  examination  in  chief,  if  it  be  supplied  by  ev- 
idence drawn  oat  on  oross-examinatfon,  tne  error 
in  admitting  it  is  cured. 

4.  Wheuer  mere  ownership  of  property  by  a 
witness  is,  in  the  first  instance,  sufficient  to  war- 
rant the  allowance  of  his  testimony  on  the  ques- 
tion of  the  value  thereof,  is  not  decided. 

5.  Where  a  special  verdloL  including  find- 
ings upon  particular  Issues,  Is  ^endm^ed,  and 
tiiere  is  no  general  verdict,  it  must  he  responsive 
to  all  the  issues. 

6.  An  omission  to  find  upon  some  of  the  Is- 
sues is  not  waived  by  a  failure  to  except  by 
either  party. 

7.  But  where  tlte  issues  not  passed  npon  are 
entirely  distinct,  the  court  may  order  a  retrial 
of  those  partionlar  Issues  only,  or  in  proper 
cases,  where  there  can  be  no  doubt  or  dlspate, 
and  the  defect  is  merely  formal,  or  resulting  from 
Inadvertence,  the  court  may  amend  the  verdict. 

8.  The  practice  discussed  in  the  opinion. 
(SvUobtM  by  the  Court.) 

Appeal  from  district  conrt,  Hennepin 
county;  Smith,  Jndge. 

Kltcbel,  Cobea  A  Sbaw,toT  appellant. 
Ouu.  P.  Barker,  tor  respondent. 


Vamdebbdrgh,  J.  I.  This  action  is 
brought  npon  a  poliny  of  Insurance  iasaecl 
by  defendant  to  the  plaintiff,  wblcli  con- 
tained a  clause  making  the  loss  payable 
to  S.  C.  Oaie,  mortgagee.  The  amount 
due  on  the  mortgage  was  less  than  the 
amoant  of  the  loss  which  plaintiff  claims 
to  have  sustained,  and  wbirh  be  seeks  to 
recover  in  this  action.  The  defendant  in- 
sists that,  nnder  the  pleadings,  it.  was  a 
case  for  the  court,  and  not  for  a  Jary.  No 
question  is  raised  as  to  plaintifrs  right  to 
sue,  or  objection  made  that  the  mortgagee 
is  made  defendant,  instead  of  being  joined 
as  plaintiff.  In  case  of  a  recovery  In  the 
action  for  the  amount  claimed  to  have 
been  lost  by  Are,  the  court  may,  under  the 
pleadings,  adjust  the  rights  of  the  parties 
as  between  themselves.  The  relations 
and  relative  rights  of  these  parties  In  no 
wise  affect  the  nature  of  the  action,  which 
was  properly  tried  by  Jury. 

2.  The  answer,  after  putting  in  issue  the 
ownership  and  value  nt  the  property,  seta 
np  other  Insurance,  contrary  to  the  pro- 
visions of  the  policy.  This  question  arises 
upon  the  claim  that  two  other  policies  up- 
on the  insured  property,  the  Fireman's  In- 
surance Company  of  Newark  and  the  Hart- 
ford Fire  InsurauceCompany,  bad  not  l>een 
canceled  when  the  defendant's  policy  was 
issued  to  plaintiff,  and  the  contract  of  in- 
sorance  completed  with  him.  This  ques- 
tion was  determined  as  a  question  of  fact 
adversely  to  the  defendant  by  the  jury,  and 
we  think  the  eyidence  was  sufficient  to 
justify  such  finding.  The  policy  sued  on 
was  dated  October  80, 1889.  The  firu  oc- 
curred November  3,  1889.  The  evidence 
tends  to  show  that  the  Hartford  policy 
was  surrendered  by  plaintiff  in  May,  1889, 
and  that  at  that  time  the  agent  of  tbat 
company  required  that  the  amount  of  the 
insurance  should  be  reduced  or  the  policy 
canceled,  and  that  plaintiff  refused  to  con- 
sent to  a  reduction,  but  did  consent  to 
and  direct  a  cancellation  of  the  policy. 
The  jury  found  that  the  Fireman's  Insur- 
ance policy  was  canceled  when  this  policy 
was  issued,  and  on  the  same  day,  October 
80, 1889,  and  there  is  evidence  sufficient  to 
support  the  conclusion  that  such  was  the 
understanding  between  the  plaintIB  and 
the  agents  of  that  company.  After  ar- 
ranging with  the  defendant's  agents  for 
the  issuance  of  Its  policy  for  the  amount 
agreed  on  and  sued  for  herein,  the  plaintiff 
testlfles  that  he  went  to  the  agents  of  the 
Fireman's  Company  and  informed  them 
that  he  could  get  better  rates  with  the  de- 
fendant, and  wanted  them  to  cancel  the 
Flretnan's  policy,  to  which  they  then  and 
there  consented,  and  subsequently,  on  the 
same  day,  plaintiff  received  the  policy  Id 
question  here.  He  desired  to  transfer  the 
risk  from  the  Fireman's  Company  to  the 
defendant,  and  the  cancellation  of  the  old 
policy  and  the  Issuance  of  the  new  were 
parts  of  this  transaction,  which  was  com- 
pleted by  the  Issuance  of  the  defendant's 
policy.  The  exact  order  in  which  the  bnai- 
ness  wns  transacted  between  the  parties 
Is  not  material. 

3.  Objection  was  made  by  the  defendant 
to  plaintiff's  competency  as  a  witness  to 
testify  to  the  value  of  the  building  de- 
stroyed.   The  only  foundation  laid  for  hia 
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evidence,  In  tbe  flnit  Instance,  waa  the  fact 
that  he  owned  the  bonee,  and  bad  lived  in 
it  for  three  yean  t>efore  the  fire.  The  trial 
coart  overmled  tbe  objection,  and  admit- 
ted the  evidence,  upon  the  authority,  us 
we  understand,  of  Derby  v.  Gallup,  5  Minn. 
119,  (Oil.  85.)  We  are  not  agrreed  as  to 
the  propriety  of  the  rale  adopted  by  the 
conrt  Mlow,  bat  tlnd  it  nnnecessary  to 
decide  the  qoestion  in  this  case,  for  tbe 
reason  tbat  we  think  the  witness  disclosed 
safficient  knowledge  on  the  subject  upon 
his  cross-examination  to  waiTant  the  al- 
lowance of  bis  testimony,  and  tbe  error,  if 
any,  waa  cored.  The  question  whether  a 
witness  is  shown  to  beqnaiifled  to  express 
bis  opinion  as  to  tbe  value  o<  property  is 
largdy  in  the  soand  discretion  of  the  trial 
court,  and,  in  addition  to  general  ques- 
tions propounded  to  the  witness  to  test 
his  competency.  It  may  require  a  more 
specific  examination  in  respect  to  the 
grounds  of  bis  knowledge  on  tbe  subject, 
or  it  may  leave  tbe  value  and  weight  of 
his  testimony  to  be  more  fully  tested  by 
tbe  cross-examination.  In  some  cases  the 
bare  ownership  of  property  may  consti- 
tute very  little.  If  any,  qualification,  while 
in  others  it  may  involve  an  intimate 
knowledge  ol  the  premises,  cost,  and  con- 
dition of  Improvements  made  by  him  as 
owner,  and  the  nature  and  quality  of  the 
materials  entering  Into  them.  1 1  Is  desira- 
ble in  practice  that  theexamination  should 
elicit  with  more  or  less  particularity  the 
facts  forming  the  basis  of  tbe  opinion  of 
tbe  witness.  Papoosbek  v.  Ballroad  Co., 
(Minn.)  46  N.  W.  Rep.  880. 

4.  Tbe  only  other  question  which  It  Is 
necessary  to  consider  is  the  form  andsuffl- 
clMicy  of  the  verdict.  The  court  submit- 
ted to  tbe  Jury  five  questions,  to  be  special- 
ly answered,  and  tbe  answers  to  which, 
as  returned  by  tbe  Jury,  constituted  their 
vwdlct.  There  was,  however,  no  general 
verdict,  and  the  issue  in  respect  to  the 
ownership  of  the  property  and  tbe  loss  of 
bonsehold  goods  raised  by  the  answer 
was  not  disposed  of  or  covered  by  the 
vordict.  Upon  the  coming  In  of  tbe  ver- 
dict, the  court,  on  plaintiff's  motion,  or- 
dered Judgment  thereon  in  bisfavor.  This 
was  error.  In  order  to  authorise  the  Judg- 
ment, all  the  Issues  most  be  answered  by 
the  verdict.  Pint  v.  Bauer,  81  Minn.  4, 16 
N.  W.  Rep.  426;  lAue  v.  Lenfest,  40  Minn. 
877, 42  N.  W.  Rep.  84;  Oark  v.  I.Amb,  6 
Pick.  616;  Bemus  v.  Beekman,8  Wend.  071. 
Tbe  Jury  should  have  found  upon  these  is- 
socB  also,  or  returned  a  general  verdict,  In 
order  to  make  the  record  complete.  It  is 
pnhapB  true  tbat  the  court  practically 
withdrew  these  issues,  over  which  ttiere 
was  no  contest  or  conflict  of  evidence  at 
the  triid,  from  the  Jury,  but  we  do  not 
tbink  tbe  defendant  waived  its  right  to 
ot^eet  to  the  insnflielency  of  the  record  to 
support  tbe  Judgment  by  not  excepting. 
Sherman  v.  Lumber  Co.,  (Wis.)  46  N.  W. 
Bep.  1079.  Tbese  particular  issues  were, 
however,  entirdy  distinct  from  those  act- 
ually passed  on  by  the  Jury.  The  omission 
ought  not,  then,  necessarily  to  involve  a 
retrial  of  all  the  Issues  in  the  case.  Wat- 
son V.  Deiafleld,!  Johns.  161 ;  Railroad  Co. 
▼.  Porter.  48  Minn.  681.  46  N.  W.  Bep.  76; 
Hayne,  New  Trials  &  App.  g  296,  and  cases 


cited.  Where  it  Is  undlsputably  clear  from 
the  Judge's  notes,  or  the  record  of  tbe  pro- 
ceedings and  evidence  on  tbe  trial  as  settled 
oragreed  on,  thattbejuryhaveomitted  to 
find  facts  which  wereconsented  to,  or  which 
were  not  disputed  or  actually  litigated  at 
the  trial,  and  which  should  bnve  been  di- 
rected to  have  been  included  therein,  but 
were  overlooked  through  Inadvertence,  we 
are  of  the  opinion  it  is  in  tbe  power  of  tbe 
trial  court  to  supply  the  defect  by  an 
amendment  of  the  veidlct.  The  substance 
of  the  verdict  as  actually  rendered  cannot 
be  changed  or  Impeached,  but  delects  and 
omissions  in  matters  of  form,  or  resulting 
from  inadvertence  or  mistake,  and  not 
affecting  the  real  merits  of  the  controver- 
sy, may  be  supplied.  The  practice  appears 
to  be  well  settled  to  allow  verdicts,  gen- 
eral or  special,  to  be  amended  in  tbls  way 
In  proper  coses,  where  there  appears  to 
be  no  doubt  or  dispute  as  to  what  actu- 
ally transpired  at  the  trial;  but.  It  the 
question  is  left  In  doubt,  there  must  be  a 
new  trial,  at  least  of  the  particular 
issue.  TIdd,  Pr.  718,  807;  2  TJiomp. 
Trials.  {  2662;  Burhans  v.  Tihblta.  7  How. 
Pr.  21;  Acton  v.  Dooley,  10  Mo.  App.  449, 
and  cases;  Mayo  v.  Archer.  1  Strange,  614; 
Petrie  v.  Hannay,  8  Term  B.  668;  Clark  v. 
Lamb,  8  Pick.  414;  Matheson  v.  Orant, 
2  How.  282;  King  v.  Keat,  1  Salk.  47; 
Sleght  V  Hartshome,  1  Johns.  149;  Jones 
V.  Kennedy,  11  Pick.  124.  In  Watson  v. 
Oelafleid,  supra,  the  court  ordered  a  venire 
de  novo  to  try  one  issue  on  which  tbe 
Jury  had  failed  to  find,  unless  the  defend- 
ant would  consmt  to  an  amendment  of 
tbe  verdict.  And  in  Railroad  Co.  v.  Porter, 
supra,  this  court  sent  the'  casn  back 
for  a  retrial,  upon  a  single  issue  which  had 
not  been  passed  upon  on  the  first  trial. 
This  the  appellate  conrt  may  do,  under  its 
general  power  to  modify  as  well  as  to  re- 
verse-or  affirm.  Tbe  trial  Judge  in  this 
case  stated  in  his  charge  to  the  Jury,  with- 
out objection  or  exception,  that  tbe  only 
defense  Insisted  on  was  that  there  were 
two  policies  in  force  and  outstanding, 
which  was  equivalent  to  saying  that  the 
ownership  and  loss  were  not  questioned 
or  disputed  on  the  trial;  and.  If  this  is  so, 
the  case  would  would  seem  to  fall  within 
the  rule  in  Burhans  v.  Tibbits.  supra,  and 
warrant  an  amendment.  The  order  for 
Judgment  is  vacated,  and  the  case  Is  re- 
manded to  the  district  court  of  Hennepin 
county,  with  directions  to  amend  tbe  ver- 
dict so  as  to  embrace  a  finding  in  plain- 
tiff's favor  upon  tbe  Issues  of  the  owner- 
ship and  loss  of  the  Insured  property,  or 
for  a  new  trial  of  those  issues,  as  thecourt, 
after  hearing  the  parties,  may  be  advised. 


Upham  ▼.  Detroit  City  By.  Co. 
(Supreme  Court  cf  MieMgan.    Feb.  87, 1891.) 

F^MKiaxa  OH  SrassT-CAa— RiB»o  ox  Fi.ATrosii 
— CosTBiBOTOST  HseuesMcs. 
It  Is  not  nef  llgenoe  per  te  to  ride  on  the 
platform  of  a  street-oar,  thooi^  there  is  room 
within;  and  an  instniction  that  this  fact  will  pre- 
vent a  reoovery  for  an  injury  to  a  passenger  r*- 
snltinff  f^m  the  negligence  of  the  street-car  oom- 
panyu  error. 

Error  to  cireait  court,  Wayne  county ; 
HsNBY  N.  Bkbvoobt,  Judge. 


Digitized  by 


Google 


200 


NOBTHWESTEBN  BEFOBTEB.  Vol.  48. 


(llieb. 


Action  by  Cbarlea  B.Upbam  against  the 
Detroit  Caty  Railway  CompaDy.  There 
was  a  verdict  lor  defendant,  and  plaintlB 
brings  error. 

John  O.  Hawleir,  tor  appellant.  Stdoey 
T.  Miller  and  Breanan  A  Donnelly,  for  ap< 
pellee. 

Obakt,  J.  Plaintiff  was  injured  while 
riding  npon  one  of  the  defendant's  cars, 
under  the  following  dicnmstanres:  On 
September  17, 1890,  in  the  evening,  plain- 
tiff, with  his  wife  and  children  and  some 
friends,  bad  returned  by  boat  from  the  ex- 
position grounds,  landing  at  the  foot  of 
Woodward  avenue.  A  street-car  was 
standing  there,  and  many  passengers  from 
the  boat  rushed  for  the  car.  PliUntlff 
and  hit)  party  went  to  the  front  of  the  car. 
He  entered  with  the  ladles  and  children 
of  his  party,  while  his  friend  Mr.  MetcaU 
remained  npon  the  front  platform.  Some 
of  them  secured  seats,  and  the  others 
stood  up.  After  providing  for  them  as 
well  us  he  could,  he  returned  to  the  front 
platform;  The  car  was  drawn  by  horses. 
Shortly  after  the  car  started  it  struck  a 
switch,  and  plaintiff,  who  was  stand- 
ing with  his  back  against  the  door,  was 
thrown  to  the  pavement,  and  severely  in- 
jured. Plaintiff  brought  this  suit  to  re- 
cover damages,  alleging  that  the  defend- 
ant was  giwty  of  negligence,  in  that  it 
drove  and  propelled  the  car,  without  any 
notice  or  warning  to  plaintitf,  against 
and  around  said  switch.  Upon  the  con- 
clusion of  the  testimony  defendant's  coun- 
sel requested  the  court  to  instruct  the  Jury 
that  there  could  be  no  recovery  by  plain- 
tiff. This  the  court  declined  to  do,  but 
said  the  cause  "  would  be  submitted  to  the 
Jury  with  the  InBtrnctlon  that,  if  plain- 
tiff could  hare  remained  In  the  car,  he 
could  not  recover:  but  if  it  was  so  full 
that  he  could  nut  gee  a  place  to  go  to  In 
the  car,  then  he  could  recover;  and  if  there 
were  room  enough  for  him  to  remain  In 
the  car,  when  he  went  In,  It  was  his  duty 
to  remain."  After  the  Judge  had  an- 
nounced bis  conclusion  upon  the  law,  nei- 
ther of  the  counsel  desired  to  make  any 
argument  to  the  Jury.  The  coart  thereup- 
on instructed  the  Jury,  and  in  closing  said 
to  them :  "The  question  for  yon  to  decide 
is  simply  this:  When  he  went  into  the 
car,  could  he  have  remained  In  there? 
That  is  to  say,  was  there  room  enough 
for  blm  to  remain  there  without  going 
outside?  If  there  were  room  enough  to 
remain  there,  and  he  went  outside  volun- 
tarily, then  he  cannot  recover.  If  you 
should  find  that  there  was  not  room 
enough  to  remain  there;  that  the  car  was 
full;  that  he  could  not  stay  there;  that 
be  was  obliged  to  stand  outside  to  get 
carriage,— then,  gentlemen,  you  are  to 
consider  the  damages  be  has  suffered,  and 
award  bim  damages  for  loss  of  services. 

ghysician's  bill,  and  for  the  injury  that 
as  befallen  blm."  Under  these  Instruc- 
tions, the  Jury  found  a  verdict  of  nu  cause 
of  action. 

The  question  of  fact  submitted  to  the 
Jury  has  been  by  them  decided  against  the 
plaintiff.  The  Jury  could  not  well  have 
found  otherwise,  for  the  plaintiff's  own 
witnesses  testified  that  there  was  plenty 


of  standing  room  inside.  Mrs.  Ifetcalf 
testified  that  "there  was  no  difficulty 
about  persons  standing  up  Inside  the  car, 
if  they  desired  to;  that  there  was  room 
enough,  if  they  preferred  to  stand  inside 
to  outside. "  Miss  Mary  Metcalf  testified 
that  there  was  plenty  of  standing  room 
inside  when  plaintlfi  went  out.  The  car 
was  supplied  with  straps  for  passengers 
to  take  bold  of  when  compelled  to  stand 
up.  We  must  therefore  determine  the  de- 
fendant's liability  npon  the  fact  found  by 
the  Jury  that  plaintitf  voluntarily  left  the 
car  when  there  was  room  for  him  to  ride 
within  it,  and  voluntarily  stood  upon  the 
platform. 

Is  the  company  liable  ander  such  circum- 
stances for  negligently  driving  Its  car? 
Defendant's  counsel  assert  that  plaintiff 
left  a  place  of  safety  Inside  the  car,  and 
voluntarily  chose  one  of  danger  upon  the 
platform,  and  that,  as  his  injury  was  due 
in  part  tothefact  that  he  voluntarily  took 
that  positlcm,  he  cannot  recover;  and 
that  he  took  an  unnecessary  risk  Is  evi- 
denced by  the  fact  that  no  one  who  was 
standingwithln  thecarwaslojured.  They 
also  assert  that  the  law  recognlees  but 
two  e.xcuBes  for  leaving  a  place  of  safety 
for  one  of  danger:  (1)  Where  a  party, 
whether  erruneuusly  or  not,  acted  under 
the  reasonable  impulse  of  fear  prod  need  by 
another ;  and  (2)  where  one  has  tried  to 
save  human  life,  when  such  effort  did  not 
amount  to  rasbuess,  neither  of  which  the 
plaintiff  can  of  course  make.  The  answer 
to  the  question  depends  entirely,  we  think, 
upon  whether  or  not  it  is  negligence  per  sa 
to  ride  upon  the  platform  uf  a  street-car 
when  one  may  ride  within.  Whether  one 
leaves  the  car,  after  entering,  to  ride  npon 
the  platform, or  whether  he  steps  npon  the 
platform  without  entering,  is  of  no  conse- 
quence. His  act  Is  as  voluntary  in  the 
one  case  as  in  the  other,  and  the  same  rule 
must  govern  both.  Tbe  record  is  entire^ 
silent  as  to  any  regnlations  on  the  part  of 
tbe  defendant  in  thisrespect.  But  we  can- 
not denude  ourselves  of  the  knowledge, 
which  Is  alike  common  to  all,  that  passen- 
grers  are  constantly  riding  upon  these  plat- 
forms with  the  tacit  assent  of  the  defend- 
ant, and  without  any  protest,  notice,  or 
regulation.  We  must  therefore  determine 
the  question  with  tbe  fact  before  us  that 
this  use  of  the  platforms  Is  permitted  by 
tbe  defendant  without  objection.  It  is 
recognised  as  dauKcrous  per  se  to  ride  np- 
on the  platform  of  theordinarysteam  rail- 
way. This  Is  apparent  to  any  one,  and 
the  difference  in  danger  between  riding 
there  and  npon  the  platform  of  the  street- 
car Is  too  obvions  to  require  comment. 
Authorities  discussing  that  question  attorU 
no  light  In  the  determination  of  tbis.  In 
the  presence  of  the  fact  that  passengers 
are  permitted  to  rideupon  these  platforms 
constantly,  can  courts  hold  tbem  to  be 
dangerous  per  ae?  If  tbe  railway  com- 
panies considered  tbem  dangerous  places, 
would  they  not  take  some  means  to  notify 
passengers  nut  to  ride  there,  or  to  inform 
them  that  they  did  so  at  their  own  risk? 
It  is  certainly  reasonable  to  presume  that 
they  would.  That  they  do  not  consider 
tbem  dangerous  is  further  apparent  from 
the  tact  that,  when  their  cars  are  full,tber 
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«top  them  to  take  on  more  pasBengera, 
and  thoB  invite  them  to  rldeapon  the  plat- 
forms. This  appears  to  be  their  constant 
cnstum.  It  is  evident  that  the  public  do 
not  consider  these  platforms  places  of  dan- 
ger from  the  tact  of  their  constant  use.  It 
is  therefore  difficult  to  see  upon  what  rea- 
sons coorts  can  hold  that  they  are  danger- 
ous, and  that  irarsons  who  ride  there  as- 
sume all  therlsk,  and  thereby  relieve  such 
companies  from  all  liability  except  for 
gross,  willful,  and  wanton  misconduct. 
Under  the  facts  shown  by  this  record,  the 
qoestion  of  the  negligence  of  the  plalntilt, 
as  well  as  of  the  defendant,  belonged  to 
the  Jury  to  determine,  and  should  have 
been  submitted  to  them  under  the  proper 
instructions.  Such, in  myjudgment.is  the 
rule  established  by  the  clear  weight  of  an- 
tborlty.  Nolan  v.  Railroad  Co..  87  N.  Y. 
63;  Maguire  v.  Railroad  Co.,  116  Mass. 
280:  Railway  Co.  v.  Walling.  97  Pa.  8t. 
66;  Meesel  v.  Railway  Co.,  8  Allen,  284; 
Boms  V.  Railway  Co.,  60  Mo.  189;  Rail- 
road Co.  V.  Rens,  66  Ga.  126;  Selgel  v.  El- 
sea,  41  Cal.  109.  This  is  not  in  conflict  with 
the  case  of  Downey  v.  Hendrle,  46  Mich. 
49S,  9  N.  W.  Rep.  82S,  where  the  plaintitt 
went  through  the  car  to  the  front  platform 
and  sat  on  the  driving-bar,  a  thin  Iron  rail 
not  exceeding  an  inch  In  thickness,  from 
which  he  fell  under  the  car.  We  have  no 
doabt  of  the  correctness  of  that  decision. 
It  is  within  the  power  of  street-railway 
companies  to  prohibit  passengers  from 
riding  npon  the  platforms,  or  to  give  notice 
that  those  who  ride  there  must  do  so  at 
tbeir  own  risk,  or  to  limit  the  nnmtter  of 
passenicers  which  each  car  shall  carry,  and 
to  require  them  t«i  ride  inside  the  cars. 
Until  they  adopt  some  such  regulations, 
and  notify  the  public,  it  is  but  reasonable 
to  hold  them  liable  for  injuries,  resulting 
from  their  own  negligent  acts,  to  tbeir 
patrons,  who  are  themselveti  In  the  exer- 
cise of  reasonable  care,  whether  riding  up- 
on the  platforms  or  within  the  cars. 
Judgment  must  be  reversed,  with  costs, 
and  a  new  trial  ordered.  The  other  Jus- 
tices concurred. 


ScHUKnoiNO  T.  Mat,  Wayne  County  Clerk. 
iSuprtvne  Court  of  UieMoan.    Feb.  87,  1691.) 

Maitdaiiui— To  Clbsk  or  Uomn— Iimvonoit  or 
Court  Fiuu. 
KoNdamu*  will  not  He  to  compel  the 
eountr  cleric  to  furnish  to  a  newspaper  forlnspeo- 
tion  the  reoorcL  flies,  and  papers  In  a  case  which, 
npon  reqaest  of  complalnant'B  solicitor  and  per- 
mission of  the  oonrt,  had  been  suppressed,  and 
in  whlcdi  no  issues  had  been  joined,  nor  prooeed- 
logs  had  in  open  court. 

Motion  for  writ  of  mandamua. 
Wm.  Look  and  H.  F.  C'bipman,  for  relat- 
or.    H.  C.  WJaaer,  for  respondent. 

Okart,  J.  The  relator  is  a  newspaper 
reporter  for  the  Detroit  Abend  Post,  a 
daily  newspaper  published  In  the  city  of 
Detroit.  He  prays  in  this  proceeding  for 
the  writ  of  mandamaa  to  compel  the  re- 
spondent to  submit  to  him  for  inspection 
certain  books,  records,  and  files  hereinaft- 
er specified.  The  petition,  alter  setting 
forth  the  occupation  of  relator,  the  char- 
acter and  bnaineaa  of  said  newqmper,  and 


the  statement  that  It  has  been  customary 
to  publish  in  Us  columns  the  records  aud 
proceedings  of  the  courts  of  said  county, 
contains  the  following:  " Tour  petitioner 
further  says  it  is  the  purpose  and  policy 
of  said  Dally  Detroit  Abend  Post,  and  its 
business,  to  disseminate  and  publish  use- 
ful information  and  news  amoug  the  peo- 
ple, citizens,  and  residents  of  the  city  of 
Detroit,  county  of  Wayne,  and  state  of 
Michigan,  and  to  publish  such  matters  re- 
lating to  the  current  events  of  the  day 
which  happen,  as  well  in  the  city  of  De- 
troit as  in  all  parts  ottbe  world,  as  are  de- 
manded by  public  curiosity,  taste,  and 
business;  and  it  is  further  the  purpose  and 
intention,  and  the  policy,  ot  said  Daily 
Detroit  Abend  Post  to  publish,  in  brief 
narrative  form,  all  and  the  whole  of  the 
proceedings  and  causes  commenced  and 
pending  in  the  courts  ot  the  said  county  ot 
Wayne,  so  far  as  the  same  is  revealed  by 
the  flies,  records,  proceedings,  and  sittings 
of  said  court.  In  an  impartial  and  ]ust 
manner,  without  desire  or  intention  to  in- 
jure, or  In  any  manner  to  prejudice,  the 
rights  ot  litigants,  or  to  express  opinions 
upon  the  merits  of  the  matters  in  contro- 
versy between  such  litigants,  and  thereby 
jeopardise,  or  in  any  manner  Impair,  the 
rights  ot  parties  to  said  causes,  or  to  at- 
tempt to  influence  the  decrees  or  Judg- 
ments ot  said  court,  or  the  verdicts  or  de 
cislons  of  the  Juries  Impaneled  in  said 
causes,  or  to  prevent,  influence,  compel, 
or  hinder  in  any  manner  whatsoever  a  fair 
and  impartial  trial  of  any  or  all  ot  the 
matters  and  things  in  controversy  and 
being  litigated  in  any  cause  brought  be- 
fore the  courts  of  said  county ;  and  it  is 
also  the  purpose  ol  said  Daily  Detroit 
Abend  Post  to  give  publicity  in  all  l^al 
proceedings,  so  far  as  that  object  can  be 
obtained  without  injustice  or  injury  to 
the  parties  immediately  concerned,  and  at 
the  same  time  to  present  to  the  public,  as 
fully  as  they  are  presented  in  court,  the 
material  portions  of  such  proceedings, 
and  not  cunclnsluns,  drawn  from  the  flies, 
records,  proceedings,  and  trials  ot  causes 
and  suits  in  said  courts  for  the  county  of 
Wayne  and  said  county  clerk's  office ;  and 
also  to  inform  litigants,-  witnesses,  and 
suitors  ot  the  course  and  stages  of  pro- 
ceedings and  trials  in  said  courts  for  the 
county  of  Wayne,  and  of  the  commence- 
ment of  suits,  and  the  names  ot  the  par- 
ties thereto,  and  the  grounds  upon  which 
the  same  are  brought."  The  petition 
then  alleges  that  the  respondent  is  the 
custodian  ot  the  records,  flies,  and  books 
of  said  court;  that  it  was  the  duty  of  the 
respondent  to  furniah  the  relator  proper 
and  reasonable  tacllities  for  the  Inspection 
and  examination  thereof ;  that  among 
tbebooksso  in  the  custody  of  the  respond- 
ent is  an  "Entry  Book, '^  containing  the 
date  of,  file  number,  and  title  of  each  and 
every  suit  brought  in  said  court;  that,  up- 
on an  examination  of  said  book,  relator 
found  the  following:  "Jan.  6,  1801.  11,- 
672.  Suppressed ; "  that  be  applied  to  re- 
spondent to  show  him  the  files  in  said  suit 
and  the  calendar,  but  that  respondent  re- 
fused to  do  so,  and  would  not  permit  re- 
lator to  see  and  examine  the  records  and 
files  In  said  cause,  or  the  calendar  entries 


Digitized  by^OOQlC 


202 


irOBTHWESTEBN  REPOBTEB.yoL.48. 


(Ificli. 


therein.  It  is  nnneceseary  tobere  state 
the  other  allegations  In  the  petition.  The 
prayer  ot  the  petition  is  that  reHpondent 
f Ornish  relator  the  following:  (1)  Proper 
and  reasonable  facilities  for  the  exaniina- 
tiou  ot  the  record  and  flies  In  said  cause, 
so  that  he  may  malce  memoranda  or 
transcripts  therefrom;  (2)  tbepapers  filed 
In  said  canso ;  (3)  the  flies  and  records  in 
said  cause;  (4)  the  boolcs  containing  a 
record  of  the  entries  in  said  cause;  and  (5) 
the  calendar,  that  he  may  inspect  the  en- 
tries made  therein  in  said  cause.  The  re- 
spondent admits  thematerial  facts  charged 
In  anid  petition,  and  farther  returns  that 
said  canse  No.  11,672  was  commenced  by 
the  filing  of  a  bill  of  complaint,  which 
complainant's  solicitor,  at  tbetiroe  of  flU 
ing,  requested  to  be  suppressed,  meaning 
thereby  that  respondent  would  not  per- 
mit the  newspaper  reporters  to  have  ac- 
cess thereto.  The  petition  alleges  a  sim- 
ilar state  of  facts  in  regard  to  suit  No.  11,- 
489.  As  to  this  the  respondent  makes  a 
similar  return  as  above,  with  the  further 
allegation  that  an  order  was  subsequent- 
ly made  by  one  of  the  Judges  of  the  court 
by  which  the  complainant  s  solicitor  was 
permitted  to  take  the  bill  from  the  flies, 
and  bad  the  same  in  his  possession  when 
the  order  to  show  cause  was  served.  He 
farther  returns  that  for  some  time  It  has 
been  the  practice,  when  requested  by  the 
complainant  or  his  solicitors,  to  exclude 
the  newspaper  reporters  from  any  exami- 
nation of,  inspection,  orfrom  any  informa- 
tion in  relation  to  bills  filled  before  an- 
swers, or  proceedings  taken  thereon  in 
open  court,  so  as  to  make  their  contents 
known  through  such  proceedings.  The 
qnestlon  is  therefore  fairly  presented,  have 
parties  the  right  to  an  examination  of  the 
records  and  papers  in  a  cause  for  the  par- 
pose  of  publishing  statements  in  regard 
thereto  in  the  newspapers,  before  trial  or 
bearing,  or  before  they  become  public  by 
proceedings  taken  in  open  court? 

The  relator  bases  his  right  upon  Act  205 
of  the  Public  Acts  of  1889,  which  provides 
tor  examination  and  inspection  by  all  per- 
sons for  lawful  purposes  of  any  "county, 
city,  or  town  record."  Whether  the  term 
"county  record"  includes  the  records  of 
the  circuit  court  of  the  county,  quare. 
That  question  is  not  necessarily  before  us, 
and  has  not  been  argued  by  counsel.  The 
distinction  appears  to  have  been  recog- 
nized In  Cowley  v.  Pulslfer,  intra.  After  a 
public  trial  or  hearing,  and  a  final  deter- 
mination, of  a  canse  entered  upon  the 
Journal  of  the  court,  no  one  would  prob- 
ably question  the  right  of  any  person  to 
inspect  that  record,  and  pnbllsb  the  result. 
Such  record  has  undoubtedly  then  become 
a  public  one.  The  publication  of  the  Judg- 
ment or  decree  is  privileged,  and  affords 
no  basis  for  an  action  of  libel.  This  Is 
clearly  not  so  where  one  publishes  the 
statements  or  charges  made  in  the  plead- 
ings, and  before  their  truthfulness  has 
been  determined  by  the  Judgment  or  de- 
cree of  the  conrt.  In  this  country,  courts 
nre  open  to  the  public.  It  is  said  in  Cow- 
ley V.  Pnlslfer,  187  Mass.  892:  "It  is  desir- 
able that  the  trial  of  causes  should  take 
place  under  the  public  eye,  not  because  the 
controv«rales  of  one  eitixen  with  another 


are  of  public  concern,  bat  because  It  is  ot 
the  highest  moment  that  those  who  ad- 
minister Justice  should  always  act  under 
the  sense  of  public  responsibility,  and  that 
every  cltisen  should  be  able  to  satisfy  him- 
self with  his  own  eyes  as  to  the  mode  in 
which  a  public  duty  is  performed."  (An 
able  discussion  of  the  question  here  in- 
volved will  be  found  in  this  case.)  But 
this  pabllcity  does  not  extend  to  nor  in- 
clude the  papers  filsd  In  the  case  necessary 
to  frame  the  issue  to  be  trle<1,  nor  to  the 
entries  thereof  made  by  the  clerk.  Sncta 
papers  are  nsnaliy  filed  and  the  entries 
made  out  of  court.  They  are  not  proceed- 
ings in  open  court.  These  suits  involve 
private  dealings  between  private  parties. 
The  public  are  not  interested  to  know  the 
nature  of  these  disputes,  exceptit  be  from 
the  feeling  of  idle  curiosity.  But  it  is  said 
that  the  creditora  ot  a  defendant,  and 
those  to  whom  he  may  apply  for  credit, 
are  interested  to  know  that  he  has  been 
sued,  and  they  may  obtain  this  informa- 
tion through  the  public  prints.  I  tall  to 
see  where  there  Is  an  inherent  right  to 
pnbllsb  even  the  fact  that  a  man  has  been 
sued,  for  the  purpose  of  warning  others, 
and  thus  affect  his  financial  standing. 
The  claim  on  which  salt  is  brought  may 
be  wholly  unfounded.  If  the  object  be  to 
obtain  and  publish  the  charges  set  forth 
In  a  bill  for  divorce,  certainly  the  public 
are  not  Interested,  and  their  interests 
would  undoubtedly  be  well  subserved  It 
the  contents  thereof  were  never  published. 
These  suit8,in  volving  private  transactions, 
may  never  come  to  trial  or  hearing.  The 
troubles  may  be  settled,  and  the  charges 
withdrawn.  In  such  cases  there  can  be  no 
objection  to  the  papers  remaining  under 
the  control  of  the  court  and  the  parties 
until  sach  time  as  they  choose  to  make 
them  public  by  proceedings  in  open  court 
or  otherwise.  The  rule  whs  well  stated 
by  the  solicitor  general  in  1688  in  the  quo 
warranto  case  against  the  City  ot  Lon- 
don, 8  Harg.  State  Tr.  568 :  " It  Is  unlawfnl 
to  print  a  man's  private  case  while  It  is 
pending  in  any  court  of  Judicature,  before 
it  comes  to  Judgment,  because  it  is  an  ap- 
peal to  the  people;  and  that  was  my  Lord 
Chief  Justice  Bale's  opinion  in  Col.  King's 
Case."  One  very  potent  reason  why  these 
cases  should  not  be  published  Is  that  in' 
the  multiplicity  of  morning,  afternoon, 
and  evening  newspapers  a  party  sued  may 
lenm  the  fact  within  a  short  time,  and 
avoid  the  service  of  proces.t  by  leaving  the 
Jurisdiction  of  the  court.  The  authorities 
cited  by  the  relator  in  support  of  bis  posi- 
tion are  not,  in  my  Judgment,  in  point, be- 
cause they  involve  the  right  to  examine 
the  records  in  the  oRices  of  the  register  ot 
deeds, or  of  those  ofScers  having  charge  ot 
such  records,  and  are  decided  upon  the 
provisions  ot  the  statute  law  applicable 
to  each  case,  except  in  one  case,  which  in- 
volved the  right  of  an  individual  to  remain 
In  a  public  office  from  idle  cariosity  while 
he  was  not  Interfering  with  the  transac- 
tion ot  the  business  ot  the  office.  O'Hara 
V.  King.  52  III.  303.  The  granting  of  the 
writ  being  discretionary,  and  the  sole  ob- 
ject of  the  relator  being  to  obtain  for  pub- 
lication Information  in  regard  to  suits 
which  have  Just   been   commenced,   and- 
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wblch  the  parties  desired  to  keep  from 
pabllcatlon  for  the  time  being,  and  have 
been  permitted  to  do  so  by  the  court,  we 
do  not  think  a  ease  has  been  made  reqoir- 
ing  the  granting  of  tbe  writ,  even  it  the  re- 
lator had  a  strict  legal  rlKbt  to  tbe  Infor- 
mation sought.  But,  aside  from  tbis,  onr 
conclasion  is  ttaat  tbe  parties  to  salts  In 
court  may,  under  tbe  direction  ot  tbe 
court,  lawfully  withhold  the  records  and 
papers  in  the  case,  and  prevent  any  state- 
ment In  regard  thereto  being  made  pabllc 
until  tbey  are  made  public  by  tbe  consent 
of  the  parties,  or  by  proceedings  in  open 
court.  The  respondent  was  evidently  act- 
ing under  such  direction,  and  tbe  writ 
must  be  denied,  with  costs.  Tbe  other 
Jostices  concurred. 


MoKat  ▼.  C01.BMAN. 
ISupreme  Court  of  JtficMffan.    Feb.  37, 1801.) 

SZSOCTOB'S    SaU  —  FOXVBITUBS  O*  "StkXXtXt 
MONBT— MUTVAL  MlSTAKS. 

The  suocMsful  bidder  at  sd  executor's  sale 
of  aa  improved  city  lot.  In  aooordanoe  with  ttie 
terms  of  sale,  deposited  tlOO,  to  be  forfeited  if  he 
slioQld  tor  any  oaiue  refuse  to  pay  his  bid. 
'When  the  deed  was  tendered  him  he  refused  to 
acccqpt  it,  beoause  the  building  on  the  premises, 
believed  by  all  parttoa  at  the  time  of  sale  to  be 
entirely  on  the  bnd  sold,  was  in  fset  partly  on 
other  land.  JQ^  that,  a*  there  was  a  mutual 
mistake  of  fact  as  to  thie  condition  of  the  prop- 
erty, iJie  snocMsf ni  bidder  was  entitled  to  a  re- 
tom  of  the  flOO,  and  that  the  fact  that  the  exec- 
utor had  aoeonnted  for  the  money  to  the  probate 
oonrt  as  belonging  to  the  estate  wss  no  defense 
to  an  acUan  for  Its  leoovery. 

Error  to  circuit  court,  Wayne  county ; 
CoRNEUUB  J.  Rbillt,  Judge. 

Assumpsit  by  James  B.  McKay  against 
Silas  B.  Coleman,  administrator,  etc. 
There  was  a  Judgment  tor  defendant,  and 
plaintiff  brings  error. 

John  G.  Hawley,  for  api>ellant.  C.  J. 
O'FTynn,  for  appellee. 

QttANT,  J.  Dtfendant,  as  administrator, 
advertised  for  sale  at  public  auction,  un- 
der the  authority  ol  tbe  probate  court,  a 
certain  piece  of  real  estate  In  tbe  city  of 
Detroit.  At  the  sale,  after  reading  the  no- 
tice, defendant  announced  that  no  bid 
would  be  accepted,  except  on  the  payment 
of  9100,  wblch  was  to  be  forfeited  by  the 
bidder  should  be,  for  any  cause  whatever, 
fail  to  pay  his  bid, but  wblch  would  be  ap- 
plied on  bis  bid  should  be  be  guilty  of  no 
default  In  paying  it.  Tbe  land  was  struck 
oB  to  tbe  plaintiff  tor  $2,767.78,  and  plain- 
tiff  paid  defendant  $100.  Tho  sale  took 
place  February  20, 1889.  On  March  8th  de- 
fendant reported  to  tbe  probate  court, 
and  an  order  was  made  confirming  the 
sale.  A  deed  was  made  out  and  tendered 
to  complainant,  but  he  declined  to  accept 
It,  or  to  pay  the  balance  of  tbe  purchase 
price.  On  March  11th  he  wrote  defendant, 
stating  that  he  made  the  bid  under  a 
'misapprehension  as  to  the  sise  of  tbo  lot 
and  the  peculiarity  ol  tbe  building  on  it. " 
A  building  was  upon  tbe  premises  which 
was  bdieved  at  tbe  time  of  the  sale  to  be 
entirely  on  the  land  advertised  for  sale, 
but  in  tact,  as  was  first  learned  by  plain- 
tiff and  defendant  after  the  sale,  a  small 


Sortion  ot  tbe  building  was  on  other  land. 
[ay  1, 1889,  plaiatlB  demanded  ot  tbe  de- 
fendant a  repayment  of  the  $100,  which  de- 
fendant refused.  Tbe  salt  was  brought  to 
recover  ttaat  sum,  and  on  tbe  above  facts 
Judgment  was  ^ndered  In  tbe  circuit  court 
for  tbe  defendant.  Subsequent  to  this  sale 
the  defendant  obtained  a  quitclaim  deed 
of  the  other  land  covered  by  the  building, 
and  then  resold  the  land. 

Judgment  should  have  been  entered  for 
tbeplaintlff.  Tbiscase  is  ruled  by  the  prin- 
ciples laid  down  in  Sbeiwood  v.  Walker, 66 
Mich.  668,  88  N.  W.  Rep.  019.  There  was  a 
mutual  mistake  of  fact  aa  to  tbe  condition 
of  tbe  property .  There  was  evidently  a  w  Ide 
difference  in  value  between  the  property 
as  it  actually  was  and  as  it  was  under- 
stood by  both  parties  to  be.  Under  this 
state  of  facts,  the  plHlntiff  cannot,  in  the 
language  of  the  announcement  made  by 
the  defendant,  be  held  to  be  guilty  of  de- 
fault in  not  paying  his  bid.  It  is  clear 
that  under  these  clrcumotancee  tbe  defend- 
ant coald  not  have  enforced  payment,  be- 
cause he  could  not  himself  fulfill  the  condi- 
tions of  the  sale  as  they  were  mutually  un- 
derstood between  them.  The  forfeiture  ot 
tbe  money  paid  must  be  determined  by 
the  ability  of  tbe  defendant  to  perform  the 
contract  as  mutually  understood.  Tbe 
inability  ot  the  defendant  to  perform  re- 
lieved tbe  plain tl If  from  the  forfeiture.  It 
is  no  defense  to  the  action  that  the  dcrfend- 
ant  bad  accounted  for  the  money  to  the 
probate  court  as  belonging  to  the  estate. 
Before  be  did  so  the  plaintiff  had  informed 
him  of  hie  claim,  and  demanded  the  repay- 
ment of  the  money.  If  the  estate  Is  not 
closed,  the  defendant  has  a  remedy  by  ap- 
plying to  the  probate  court  for  a  correc- 
tion of  bis  account.  The  Judgment  must 
be  reversed,  and  Judgment  entered  in  this 
court  for  $100,  Interest,  and  coats. 

LoNO,  J.,  did  not  sit.  Tbe  other  Justices 
concurred. 


Fox  T.  Peninsulas  Wurric  Lead  ft  Color 

WOBKS. 

(Supreme  Covirt  of  MicMgan.    Feb.  97,  1891.) 

IXJDRIXS  TO  SBRVAST  —  DaNQKBOCS  EMPLOTmNT 

— ETinmroB— UsDioAi,  Boox»— Csbtioiubi. 

1.  Where,  In  an  action  by  a  laborer  against  a 
wsnnfacturer  of  Faris  green  for  injuries  to  his 
bnelth  by  inhaling  the  vapors  from  the  vats  In 
which  the  arsenic  and  sulphate  of  copper  were 
dissolved,  plaintiff  adduces  expert  tasUmony 
that  the  vapor  carries  particles  of  arsenic  and 
oopper,  deleterious  to  the  health  when  ic  haled, 
and  defendant  adduoea  expert  testimony  that  such 
vapors  are  oompoeed  entirely  of  water,  when  the 
minerals  are  heated  to  only  ISO  deg.  Fahrenheit, 
the  temperature  to  which  they  were  heated  in 
the  vats,  it  is  error  to  exclude  plaintiff's  evidence 
from  the  Jury  on  the  eroand  that  the  injories 
oonld  not  have  been  induced  by  inhalation. 

8.  Where,  in  such  oase,  it  does  not  appear 
that  defendant  notified  plaintiff  of  the  danger  of 
inhaling  these  vapors,  a  new  trial  must  be  grant- 
ed, notwithstanding  the  Jury  found  for  defend- 
ant under  a  dlrootlon  that  as  to  the  pustulation 
on  the  body,  admitted  to  have  been  cauued  by  ac- 
tual contact  with  the  arsenic,  they  must  find  for 
plaintiff,  unless  they  find  he  was  notified  of  its 
poisonous  character. 

8.  Where  the  foreman  testifies  for  plaintift 
that  he  was  iustaruuted  by  the  superintendent  of 
the  works  not  to  tell  the  man  of  the  dangerous 
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properties  of  the  Pttda  green,  teetlmony  of  other 
laborers  that  at  otho:  times  they  had  been  in- 
formed of  the  dantreroos  character  of  the  work  is 
inadmissible  in  rebuttal. 

4.  Saoh  evidence  is  not  rendered  admissible 
by  the  opening  statement  of  plalntlfl's  counsel 
that  none  of  the  men  in  defendant's  employ  had 
been  oautioned. 

6.  Eridence  that  sinoe  plaintlfl'a  Injorlea  the 
men  had  been  required  to  ugn  contraota  waivlnjr 
all  damages  on  account  of  tne  poisons,  and  that 
danger  signals  had  been  pat  in  the  shops,  is  inad- 
missible. 

6.  Medical  works  are  incompetent  evidence 
to  sustain  medical  ezi>ertB  In  their  testimony,  in 
which  they  have  not  alluded  to  the  books  in 
question. 

7.  Defendant's  duty  Is  to  inform  the  laborer 
of  the  poisonous  character  of  the  Paris  green,  and 
the  precautions  necessary,  and  not  of  Its  partic- 
ular Innedients. 

&  The  action  of  the  trial  judge  in  entering  the 
]nry-room,  and  giving  instructions,  without  the 
presence  of  counsel,  may  properly  be  brought  be- 
fore the  appellate  court  by  oerMorort  In  aid  of 
the  writ  of  error. 

Error  to  circuit  court,  Wayne  county; 
Oboroe  S.  Hobmbr,  JndKO. 

C.  J.  Lowiie  and  J&mea  H.  Pound,  for 
appellant.  Cutcbeon,  Stellwagen  &  Flem- 
tug,  for  appellee. 

MoBSB.  J.  The  defendant  la  engaged  In 
tbe  manufacture  ol  palnU,  dry  colors, 
Paiia  green,  and  other  poisons  at  Detroit. 
AboutJunel2, 1888,  the  plaintiff  was  em> 
ployed  by  the  defendant  corporation  and 
worked  five  days.  He  was  first  put  to 
work  cutting  chrome  yellow,  a  few  hours. 
After  that  he  was  directed  to  take  wet 
Paris  green  out  of  filters  with  a  trowel, 
and  put  it  in  shallow  tin  pans  on  a  board. 
After  the  first  day  he  worked  at  stirring 
up  the  ingredients  in  rats,  cleaning  out 
vats,  and  in  carrying  dry  Paris  green  to 
the  dry-room.  The  boiling  mass  In  the 
vats  was  heated  to  a  high  degree,  and  bis 
business  was  to  stir  it  until  it  was  thor- 
oughly dissolved.  He  brings  this  action 
for  damages,  claiming  that  he  was  a 
common  laborer.  Ignorant  of  tbe  con- 
stitu  tents  of  the  vats,  and  of  the  danger- 
ous character  of  bis  employment,  or  that 
tbe  substances  handled  by  him  were  so 
poisonous  as  to  endanger  his  health ;  that 
it  was  the  duty  of  the  defendant  to  notify 
blm  of  the  poisonous  character  of  the  sub- 
stances used  in  his  employment,  and  that 
the  vapor  arlslug  from  the  boiling  vats  was 
poisonous  and  dangerous  when  inhaled, 
and  to  provide  him  with  appliances,  to- wit : 
rubber  garments,  boots,  gloves,  respira- 
tors, gloves,  and  sponges,  to  be  used  and 
worn  by  him  in  his  employment,  so  as  to 
prevent  the  poisonous  materials,  and  the 
steam  arising  therefrom,  from  coming  in 
contact  with,  and  from  being  inhaled  and 
absorbed  into,  bis  body  and  system ;  that 
defendant  did  not  perform  this  duty,  by 
which  he  was  greatly  injured  and  dam- 
aged. The  testimony  shows  that  tbe 
plaintiff,  soon  after  he  commenced  work, 
began  breaking  out  on  the  exposed  parts 
of  bis  body.and  at  tbe  end  of  the  five  days 
bad  to  quit  work,  and  finally  went  to 
Haroer's  Hospital.  There  seems  to  be  no 
donbt  but  these  sore^  were  caused  by 
mineral  poison  coming  in  contact  with  his 
skin  while  in  bis  employment  with  de> 
tendant.    It  was  further  claimed  that  this 


poisoning,  and  the  inbnifng  of  the  vapor 
or  steam  from  the  boiling  rats,  caused 
partial  paralysis  of  bis  lower  limbs,  and 
permanent  Injury  to  his  health.  This  was 
denied  by  tbe  defendant,  and  testimony 
of  experts  was  given  tending  to  show  that 
tbe  symptoms  of  paralysis,  defective  eye- 
sight, and  other  permanent  ailments  were 
those  of  white  lead  poisoning,  and  not 
of  arsenic,  it  being  shown  that  he  had 
worked  in  white  lead  works  before  bis 
employment  by  defendant.  Tbe  ]ury  ren- 
derod  a  verdict  for  the  d<tfendant.  The 
plaintitf  brings  error. 

Tbe  record  shows  that  plaintiff,  by  his 
counsel,  contended  that  the  vapors  or 
steam  that  arose  from  the  tubs  or  vats  In 
which  the  arsenic  and  sulphate  of  copper 
wei-e  dissolved  to  form  Paris  green, 
which  plaintitf  inhaled,  were  poisonous 
and  deleterious  to  human  health,  and  in 
such  vapor  and  steam  would  be  carried 
small  particles  of  the  arsenic  and  copper, 
which,  in  coming  in  contact  witb  his  skin, 
and  particularly  the  soft  spongy  parts  of 
the  body,  would  poison  and  injure  him, 
and  produced  the  evidence  of  medical  ex- 
perts to  sustain  this  contention;  while 
the  defendant  claimed  that  such  vapors 
would  be  composed  entirely  of  water,  and 
therefore  harmless,  and  also  sustained  its 
theory  by  the  evidence  of  medical  experts. 
Tbe  court  seems  to  have  accepted  the  tes- 
timony of  the  defendant's  experts  as  con- 
clusive, and  refused  to  permit  the  plain- 
tiff's counsel  to  argue  to  the  Jury  that 
plaintiff  received  any  part  of  his  injuries 
from  the  inhaling  of  the  vapors,  and  di- 
rected the  Jury  that  the  plaintiff  could  not 
recover  upon  this  branch  of  his  claim; 
basing  bis  opinion  upon  the  testimony  of 
defendant's  foreman,  who  gave  evidence 
that  the  minerals  used  did  not  become 
found  in  vapor  until  tbey  were  heated  to 
260  deg.  Fahrenheit,  and  stated  that  a 
heat  of  150  deg.  was  all  that  was  needed 
to  manufacture  Paris  green.  This  was 
clearly  error.  It  was  for  the  Jury,  and 
not  for  the  court,  to  determine  which  the- 
ory of  tbe  experts  was  the  true  one.  It  is 
suggested  by  defendant's  counsel  that, 
inasmuch  as  it  was  conceded  that  tbe 
pnstulation  or  breaking  out  upon  the 
body  was  caused  by  contact  with  the  ar- 
senic,  and  the  court  directed  tbe  Jury  that 
the  plaintiff  was  entitled  to  recover  his 
damages  suffered  by  such  pustnlation,  un- 
less it  was  shown  that  the  defendant  no- 
tified him  of  tbe  danger  of  the  arsenic 
touching  the  body,  and  its  poisonous  char- 
acter, and,  under  this  direction,  the  Jury 
found  for  the  defendant,  therefore  it  must 
be  considered  that  tbe  Jury  found  be  bad 
such  notice;  and  consequently, if  the  ques- 
tion of  Inhalation  bad  been  submitted  to 
them,  the  verdict  nevertheless  would  have 
been  the  same.  But  we  find  nothing  in 
the  record  showing  that  he  was  notified 
of  any  danger  in  inhaling  these  vapors, 
and  therefore  a  new  trial  must  be  grant- 
ed. In  view  of  this  disposition  of  the  case, 
we  will  notice  such  assignments  of  error 
as  we  deem  important  and  likely  to  arise 
again  upon  another  trial. 

Tbe  plain  tiff  proved  by  the  testimony  of 
himself  and  by  Charles  Braugsbed,  who 
was  foreman  whQe  plaintiff  was  employed 
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by  defendant,  that  he  was  not  Informed 
of  the  dangerous  properties  of  Paris  srreen. 
Brangahed  went  fortbur,  and  testified  that 
be  bad  been  told  by  tbe  snperlntendent, 
one  Able,  not  to  tell  tbe  men  at  work 
ttaere,  becaose  U  they  knew  that  the  con* 
tents  of  the  vats  were  SOOpoundsof  arsenic 
in  one  vat  in  a  powder,  and  about  700 
pounds  of  sulphate  of  copper,  and  about 
tb(>  same  weight  of  soda,  these  being  the 
ingredients  of  the  vats,  they  would  not 
continoe  to  work  there.  "I  was  told 
not  to  tell  the  folks  that  was  aroand  there 
what  the  stuff  was.  I  wasnot  told  not  to 
tell  whether  it  wasParis  green  or  not,  but 
I  woe  told  not  to  let  the  folks  know  what 
the  stntf  was, — what  we  used  it  for.  I 
was  told  not  to  let  the  employes  know 
what  the  ingredients  were  that  entered 
Into  Paris  green.  I  had  tbe  formula.  I 
was  told  not  to  let  any  one  know  what 
the  staff  was. "  Tbe  defendant  was  per- 
mitted, in  rebuttal  of  tbis  testimony,  to 
prove  by  men  who  worked  there  at  other 
times  than  while  plaintiff  was  employed 
that  the  superintendent  informed  them  of 
the  dangerous  character  of  the  work. 
The  superintendent  was  not  sworn  to 
dispnte  Brangahed's  testimony,  nor  was' 
his  absence  accounted  for.  The  admission 
of  tbis  proof  was  also  error.  And  the 
testimony  of  employee  to  the  same  effect, 
while  the  plaintiff  was  working  there, 
was  not  admissible  relative  to  what  the 
snperlntendent  told  them,  unless  it  was 
shown  to  be  in  the  presence  and  hearing 
of  plaintiff.  The  fact  that  the  plaintiff's 
eonnsel,  in  his  opening,  stated  that  no 
caution  was  given  to  any  of  the  men  in 
defendant's  employ  could  not  render  ex- 
cusable tbelntrodnction  of  this  testimony. 
"The  fact  In  issue  was  whether  or  not  the 
defendant  notified  the  plaintiff  of  the  dan- 
ger, and  the  evidence  in  regaiHl  to  notice 
should  have  been  confined  to  this  issue.  It 
would  have  been  competent  to  have  shown 
by  Able  that  he  never  told  Brangsbed  to 
keep  the  men  In  ignorance  of  the  poison- 
ous nature  of  tbe  materials  nsed,  but  the 
fact  that  the  snperlntendent  notified  other 
men  of  their  danger  could  not  be  used  to 
disprove  Braugsbed's  statement  of  what 
the  superintendent  told  him.  or  as  tending 
to  show  that  plaintiff  was  notified. 

It  was  notcompetent  toshowthat  since 
the  plalntlfTs  injury  contracts  had  been 
drawn  up  by  tbedefendant,  and  the  men  re- 
quired to  sign  them,  waiving  all  damages 
on  account  of  injuries  that  might  be  re- 
ceived from  tbe  poisonous  qnalities  used 
in  their  work;  nor  that  danger  signals 
had  been  put  up  in  the  shops.  This  prof- 
fered testimony  was  properly  rejected. 

Tbe  plaintiff's  counsel  attempted  to 
show  by  some  of  his  medical  experts  that 
certain  medical  works, naming  them,  were 
standard  authorities.  No  previous  men- 
tion of  these  works  bad  been  made,  «r  ref- 
erence to  them  by  any  of  the  medical  wit- 
nesses. Tbe  court  committed  no  error  in 
refnslng  to  permit  the  witnesses  to  answer 
the  questions.  The  counsel's  object,  as 
he  states  in  his  brief,  was  toshowthat  his 
witnesses  were  sustained  in  some  of  their 
testimony  by  standard  medical  anthori- 
tles.  We  have  held  tbat  this  could  not  be 
done.    The  contents  of  medical  books  are 


not  comiietent  testimony.  Marishall  v. 
Brown,  50  Mich.  148,  15  N.  W.  Bep.  5B; 
People  V.  Millard,  53  Mich.  68,  77, 18  X.  W. 
Bep.  562;  People  v.  Vanderhoof,  71  Mich. 
158,179.39  N.  W.  Kep.  %.  It  wonld  be 
diflBcult  we  think  to  show  that  a  medical 
witness  was  sustained  by  a  medical  book 
to  which  he  had  not  referred,  without 
showing  what  the  book  contained,  or  that 
it  held  what  tbe  witness  testified,  which 
would  be  the  same  thing. 

Tbe  court  was  correct  In  charging  the 
Jury  tbat  It  was  not  the  duty  of  the  de- 
fendant to  inform  tbe  plaintiff  of  the  par- 
ticnlar  ingredients  or  tbe  formula  used 
in  the  mannfactnre  of  Paris  green,  if  he 
was  notified  of  their  poisonous  character, 
and  tbe  precautions  to  be  used  against  the 
dangers  of  working  at  the  vats. 

It  is  complained  tbat  the  circuit  Jud£:e 
practically  told  tbe  Jury  that, If  theyfound 
that  the  plaintiff  knew  Paris  green  was  a 
poison,  this  would  defeat  his  action,  al- 
thongb  he  was  not  aware  of  its  effect  np- 
on  the  system  If  bandied  as  he  was  work- 
ing with  it.  The  instructions,  taken  as  a 
whole,  may  be  open  to  tbis  complaint.  A 
man  might  know  that  Paris  green  was  a 
poison  if  taken  internally,  but  not  know 
chat  it  would  cause  pustulatlon  by  hand- 
ling or  be  absorbed  Into  the  system,  and 
cause  poisonous  effects,  from  contact  with 
the  outer  surface  of  the  body.  It  was 
the  duty  of  the  defendant  not  only  to  in- 
form the  plaintiff  that  It  was  a  poison, 
but  of  the  effect  it  might  produce  on  one 
working  In  its  manufacture  without  tak- 
ing due  precaution,  and  the  precaution 
necessary  to  l>e  taken  should  have  been 
pointed  out,  if  known  to  the  defendant, 
and  all  proper  and  reasonable  appliances 
and  facilities  provided  to  guard  against 
the  dangers  to  be  encountered  In  tbe  em- 
ployment. Then  the  person  taking  the 
employment  wonld  assume  tbe  risks  of  it. 

We  find  but  one  ottaererror  necessary  to 
be  noted.  Tbeactlonof  thecircult  Judgein 
entering  tbe  Jury-room,  and  giving  them 
Instrnctlons.  without  tbe  presence  of  coun- 
sel or  the  court  stenographer,  is  properly 
brought  before  us  by  tbe  writ  otcertwrart 
in  aid  of  and  in  connection  with  the  writ 
of  error.  The  Judgment  is  reversed,  and  a 
new  trial  granted,  with  costs  of  this  conrt 
to  the  plaintiff. 

Orant,  J.,  did  not  sit.  The  other  Jus- 
tices concurred. 


Robinson  v.  DsTRnrr,  L.  A  N.  R.  Go. 
{Supreme  Count  of  Michigan.    Feb.  37,  1891.) 

CONTBACT— FEKTOSMANCB— SbTTLBKENT. 

1.  Flaintift  (xmtraoted  in  writing  witli  «  rail- 
road agent  to  fvimtsh  ties  at  different  priues  for 
different  grades,  the  first  grade  including  only 
white-oak  ties,  but  the  agent,  without  aathority, 
verbally  agreed  to  accept  red-oak  ties  as  So.  I's. 
Before  Inspection  a  new  agent  was  appointed, 
who  refused  to  accept  red-oak  ties  except  as 
culls,  or  to  take  any  ties  which  were  delivered  , 
after  November  1st  at  the  old  prices.  Flaintift 
then  wrote  for  the  new  schedule  of  prices,  say- 
ing he  wanted  to  pat  in  5,000  more  ties,  and  the 
agent  answered  that  he  would  inspect  the  ties 
delivered  before  November  1st,  and  apply  them 
on  the  old  contract,  and  the  others  he  would  in- 
spect only  under  the  new  prices,  but  that  red- 
oak  ties  were  culls,  which  he  might  or  migbt  no 
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tak»  at  10  oe&to  each.  Plaintiff  MpUed  U»t  th«7 
ahould  be  taken  at  oak  prioes,  as  they  had  al- 
ways been  so  taken,  but  ''I  expected  your  deoia- 
ion  would  be  final,  so  I  accepted  it.  •  •  •  I 
hope  yon  will  come  Tuesday,  as  I  want  my  ties 
inspected,  and  need  the  avails. "  The  ties  were 
inspeoted,  and  the  red  oaks  taken  as  culls,  at  10 
oents,  and  afterwards  plaintilf  sued  to  reoover 
for  them  as  So.  I's  under  the  old  contract.  Held 
that,  if  plaintiS  sfreed  to  be  governed  by  the  in- 
spection to  be  made  by  the  agent,  he  could  not 
recover. 

2.  After  Inspection  plaintiff  accepted  a  check 
tor  the  amount  due  under  it,  and  signed  a  receipt 
containing  the  words  "in  full  of  above  account, " 
but  added  thereto  "on  account, "  and  the  same  day 
wotested  in  writing  against  the  inspection. 
MtUd,  that  It  was  not  error  to  charge  that  If 

glaintlff  bad  accepted  the  check  and  receipted  the 
ill  as  a  settlement  in  full  he  would  have  been 
bound  by  It,  when  the  court  also  left  to  the  jury 
tlie  ouestion  whether  his  acts  oonsUtnted  a  oon- 
olnsfve  and  binding  settlement. 

Error  to  circalt  court,  Montcalm  coaoty. 

George  S.  Steere,  for  appellant.  Mc- 
Garry  &  Ford  and  C.  D.  L&tbrop,  for  ap- 
pellee. 

Champun,  O.  J.  This  is  an  action  upon 
the  commun  counts  in  asaumpsit,  com- 
menced by  declaration,  to  recover  from 
the  defendant  the  value  of  certain  tiee 
sold  and  delivered  to  it  by  the  plaintiff. 
The  plea  was  the  general  Issue.  In  18»6 
the  plain  tifl  sold  and  deUvered  to  the  de- 
fendant a  quantity  of  railroad  ties,  under 
a  written  contract  entered  into  on  the  lat 
day  of  June,  1S86,  In  which  the  plaintiff 
agreed  to  deliver  to  the  defendant  on  or 
before  the  lat  day  of  July,  1886,  800  ties, 
according  to  the  following  speciflcatlons, 
namely :  Ties  to  be  made  from  white  oak, 
burr  oak,  and  hemlock;  to  be  cut  from 
sound,  lire  timber,  eight  feet  long,  six 
inches  thick,  to  an  even  and  parallel  thick- 
ness, neatly  and  carefully  hewn  with  the 
broad-axe,  and  ends  sawed  square;  to  be 
delivered  upon  the  right  of  way  of  the 
company  at  or  above  grade,  at  a  dis- 
tance of  not  lees  than  eight  feet  from  the 
nearest  rail,  in  cro88-|)il68,  with  ties  six 
Inches  apart,  and  owner's  name  plainly 
marked  on  each  pile.  Each  pile  must  be 
entirely  separate,  so  as  to  allow  Inspec- 
tion on  all  sides ;  all  piles  to  have  at  least 
two  feet  interval  from  other  piles  or 
fences.  The  following  specifications,  with 
the  above,  will  govern  Inspection:  No.  1, 
hewed  or  slabbed  oak  ties,  cut  two  from 
a  log,  commonly  known  as  "string  ties, " 
nine  Inches  or  upwards,  face  on  both 
sides,  with  bark  all  removed,— a  first-class 
tie  in  every  recpect;  No.  2,  hewed  or 
slabbed  oak  ties,  similar  to  the  above  In 
every  respect,  seven  to  nine  inches  face. 
Mo.  8,  sawed  oak  ties,  sevMi  Inches  face- 
squared  up;  No.  4,  hewed  or  slabbed  hem- 
lock ties,  one  from  a  log,  nine  inches  or  up- 
wards, face  on  both  sides, — for  which  the 
railroad  company  agreed  to  pay  Robinson 
as  follows:  No.  1  oak  ties,  40  cento  each; 
No.  2  oak  ties,  40  cents  each:  No.  3  oak 
ties,  86  cents  each ;    No.  4  hemlock   ties, 

cents  each ;  ties  to  be  inspected  and 

paid  for  monthly,  less  10  per  cent.,  which 
win  be  retained  on  all  payments  until  the 
completion  of  the  contract,  which  10  per 
cent,  will  be  forfeited  In  case  of  fnilure  to 
complete  the  contract.    The  contract  was 


filled  by  Bobinson,  and  the  ties  paid  for 
by  the  company.  In  the  year  1887,  tlM 
plaintiff  claims  that  he  entered  into  an- 
other contract  with  the  defendant, 
through  its  timber  agent,  a  Mr.  Wiley,  for 
putting  in  5,000  ties,  under  the  same  spec- 
ifications of  those  which  were  fni-nlbbed 
in  1886,  and,  In  addition  to  those,  the 
plaintiff  claims  that  be  made  a  verbal  con- 
tract with  Mr.  Wiley  to  take  all  the  tlea 
he  could  put  In  until  November  1, 1887. 
The  plaintiff  claims  that  under  his  con- 
tract made  with  the  defendant  through 
Mr.  Wiley  in  1886  he  delivered  red-oak  ties, 
which  were  accepted  by  Mr.  Wiley  as  No. 
1  ties,  and  paid  for  accordingly,  and  that 
he  bad  the  same  understanding  with  him 
with  reference  to  the  contract  which  be 
entered  into  in  1887.  It  appears  from  the 
undisputed  testimony  that  Mr.  Wiley  had 
no  authority  from  the  defendant  com- 
pany to  vary  tbese  specifications  for  ties, 
and  bad  no  authority  to  accept  red-oak 
ties  for  the  company.  A  large  number 
of  ties  were  delivered  along  the  line  of  the 
defendant's  road  during  the  year  18t{7.  un- 
der the  contract  made  with  Mr.  Wiley, 
the  timber  agent,  but  before  they  were  in- 
spected and  accepted  by  the  defendant 
Mr.  Wiley  resigned  bis  position,  and  Mr. 
Petheram  was  appointed  in  bis  stead. 
The  plaintiff  testified,  and  the  testimony 
la  nndlapiited,  that  the  ties  which  he  pat 
in  during  the  year  1887  were  subject  to  In- 
spection by  the  defrndant  company. 
8ome  dispute  arose  between  the  plaintiff 
and  the  defendant  company  with  refer- 
ence to  the  quality  of  the  ties  which  he 
had  delivered  along  the  road  nnUer  bis 
claimed  contract  with  Mr.  Wiley.  The 
company  refosed  to  accept  or  to  inspect 
the  red-oak  and  split  ties  as  No.  1  ties, 
bnt  insisted  that  they  were  of  the  grade 
of  culls.  Thereafter  the  following  corre- 
spondence was  had  t>etween  Mr.  Bobinson 
and  Mr.  .Mnlllken,  and  between  Mr.  Bobin- 
son and  Mr.  Petheram.  A  letter  of  Jan- 
uary 20tb,  from  Mr.  Bobinson  to  Mr.  MuUi- 
ken.  Is  a  request  for  the  inspection  of  the 
ties.  The  letter  from  Mulliken  to  Bobin- 
son, of  January  24th,  in  reply,  atates  that 
"all  written  contracts  for  ties  or  other 
material  made  by  Mr.  Jefferson  Wiley  will 
be  carried  out  to  the  letter,  but  he  had  no 
authority  to  make  verbal  arrangements, 
and  we  shall  not  recognise  such.  We  will, 
however,  take  all  ties  that  are  made  in 
conformity  with  our  specifications  for  this 
year  at  such  prices  as  may  be  agreed  up- 
on between  the  parties  furnishing  them 
and  our  present  lumber  agent,  Mr.  J.  W. 
Petheram."  A  letter  of  January  aoth, 
from  Bobinson  to  Mulliken,  in  reply  to 
his  of  the  24tb,  states  that  "My  contract 
with  Mr.  Wiley  Is  written,  not  verbal. 
The  prices  specified  are  forty-five  cents 
for  No.  1  oak  ties,  forty  cents  ^or  Noa.  2 
and  S.  In  addition  to  tbese  he  con- 
tracted to  give  me  a  margin  above  this 
for  all  I  could  g^t  out  up  to  November  1st. 
As  I  have  bad  considerable  money 
wrapped  up  in  these  ties  for  the  last  threr 
months,  I  should  be  glad  to  meet  Mr 
Petheram  very  soon. "  A  letter  from  Mr. 
Robinson  to  Mr.  Petheram,  of  February 
9th,  relates  to  the  ties  which  were  gotten 
out  after  the  let  day  of  November,  and 
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also'  coutalnlnjc   tfae  folk) wins:  "I  wtob  \ 
to  ask  yon  to  allow  as  a  fatr  price  for  red 
oak.    Those  ties   are    worth  more  than 
hemlock   ties,  and  no  fault  of  oura  that 
they   are  oat,   aa   I,   In    common    with 
others,    thought   the    company    wanted 
them.    There  are  some  who  pot  In  such 
ties  on  my  contract.    These  parties  paid 
five  cents  per  tie  for  the  timber,  eight  cents 
tor  sawing,  two  cents  fur  LaoUng  to  the 
track,  besides  the  labor  of  hauling  them 
from  the  woods.    I  am  not  paying  more 
than  I  get  for  them,  yet  the  company  is 
the  gainer  by  having  them  for  ten  cents. 
It  is  a  hardship  to  many  of  these  poor 
men  who  hare  been  misled."    A  letter  of 
February  IStb.   from  Robinson  to  Peth- 
eram,  ezpresues  a  wish  to  contract  for 
5,000  oak  ties,  and  a  request  that  be  send 
copies  of  speclflcatiomi,  so  that  there  will 
be   no   excuse  tor  mistakes.    A  letter  of 
Febroary  leth,  written  by  Petheram  to 
Robinson,   acknowledges  the   receipt    of 
Robinson's  letters  ot  February  9tb  and 
18th,  rdatire  to  tiee,  stating  that  bis  in- 
Btractlons  were  from  the  general  manager 
to   take    ties  that    were  on   the  track 
previonB  to  the  Ist  ot  Morember,  and  sa.v- 
ing:  "The  only  arrangement  I  will  make 
about  ties  with  you  is  this :  I  will  Inspect 
ties    that  I  am  assured  were    deliTered 
preTions  to  Norember  Ist,  and  apply  on 
old  contract,  but  I  will  not  Inspect  and 
apply  on  old  contract  ties  that  I  have  poa> 
itire  proof  were  not  so  delivered.     Ties 
that  have  been  delivered  since  that  time 
I  will  inspect, subject  to  oar  present  speci- 
fications, at  a  rate  to  be  agreed  upon  be- 
tween you  and  myself,  namely,  thirty-eight 
lor  No.  1,  twenty-eight  for  No.    2,   tuid 
twenty-three  for  No.  3;  but  these  prices 
or  agreements  will  not  be  carried  out  un- 
less accepted  by  Taeaday,the  2lBt  Instant. 
I  may  be  at  Veetaburg   on    that   day. 
Regarding  the  R.  R.  ties,  they   are  culls. 
It  has  been  the  custom  to  pay  ten  cents 
tor  calls.    Ten  cents  may  be  paid  for  these 
culls,  or  I  may  decide  not  to  take  them  at 
all.    Oftentimes  men  put  on  ties  reserving 
the  culls.    As  to  tie-makers  having  been 
misled,  they  are  generally  the  parties  who 
try  to  do  the  misleading,  and  red-oak  ties 
are  what  they  use  for  the  purpose  of  so 
doing. "    A  letter  of  February  20th,  from 
Robinson  to  Pstheram,  reads  as  follows: 
"Dear  Sir:  In  reply  to  yours  of  recent 
date,  I  appeal  to  you  in  behalf  of  some 
men  who  put  in  red-oak  ties  for  what  it 
seems  to  me  to  be  Justice,  when  we  con- 
sider the  D.  L.  A.  N.  had  taken  those  red- 
oak  ties  tor  year?  at  white-oak    prices. 
At  the  same  time  I  expected  your  decision 
would  be  final,  BO  I  accepted  it."    After 
referring  to  some  other  matters,  he  con- 
cludes his  letter  as  follows:  "I  hope  you 
will  come  Tuesday,  as  I  want  my  ties  in- 
spected, and  need   the  avails. "    The  ties 
were  Inspected,  and  a  statement  thereof 
and    a    check  dated  March  14,  1888,  for 
t2.6S9.74.  payable  to  Mr.  Robinson,  were 
delivered  to  and  accepted  by  bim.    The 
statement  referred    to,  attached  to  the 
check,  reads  as  follows :  "  D.  L.  &  N.  R.  R. 
Co.  to  J.  W.  Robinson.  Dr.     March,  1&S8. 
Business  address,  Vestaburg,  Mich.  March 
7.    For  ties.  No.  1  white  oak,  1.180  ties,  at 
forty-flve  cents,  $531.    No.  2  white  oak,  2,- 


148  ties,  at  forty  cents,  «867.9U.  Culls, 
e,9»0,  at  ten  cents,  9^.  Total,  $2,087.20. 
For  G.  R.  L.  &  D.,  material  account,  paid 
February,  1888.  B.  B.  Sbaokaves,  S.  K. 
Approved,  J.  B.  MuLLiKKN,  General  Man- 
ager. Vestaburg,  March  16,  1888.  Re- 
ceived, D.  L.  A  N.  R.  R.  Co..  $2,087.20,  in 
full  of  above  accoant, "— to  which  Mr. 
Robinson  added  the  words  "on  account." 
and  signed  the  voucher.  On  the  same 
day,  and  after  receiving  the  check,  Mr. 
Robinson  sent  the  folloiv  Ing  written  pro- 
test to  the  defendant :  "  Veetaburg,  Mich., 
March  15, 1888.  To  The  D.  L.  A  N.  R.  R. 
Co.:  I  protest  against  Mr.  J.  W.  Peth- 
eram's  Inspection,  or  Parmelee's,  of  the 
oak  ties  gotten  out  as  per  agreement  with 
Mr.  Wiley  as  unjust  and  unfair  to  me.  In- 
asmuch as  I  claim  a  margin  on  said  ties 
that  was  promised  me  by  said  Wiley. 
[Hlgned]    J.  W.  Robinson." 

This  suit  is  brought  to  recover  the  value 
ot  the  red-oak  and  split  ties  which  Pether- 
am rejected  as  culls.  Two  special  ques- 
tions were  submitted  to  the  Jury.  The 
first  was  this :  "  Were  the  ties  described  in 
WUey's  letter  ot  August  16,1887.  ('Dear 
Sir:  Answering  yours  of  August  16th,  I 
would  say  the  prices  I  will  allow  In  the 
future  will  be:  For  No.  1,  forty-flve;  tor 
No.  2,  forty;  No.  3,  forty  cents;')  asNol's, 
2'b,  and  S's,  Intended  by  the  parties  to  be 
the  same  grades  as  were  described  by  like 
numbers  in  the  written  contract  under 
which  the  plaintiff  had  previously  fur- 
nished ties?"  Answered  by  the  Jury,  "No." 
The  second  question  was  as  follows: 
"  Was  the  inspection  of  the  ties  In  question 
made  by  Petheram  and  Parmelee  in  pur- 
suance to  the  following  correspondence: 
Letter  from  Robinson  to  MuUlken,  Janu- 
ary 20. 1888;  letter  from  MuUlken  to  Rol)- 
inson,  January  24, 1888 ;  letter  from  Rob- 
inson to  Mulliken,  January  26, 1888;  letter 
from  Robinson  to  Petheram,  February  9, 
1888;  letter  from  Robinson  to  Petberam, 
February  18,1888;  letter  from  Petheram 
to  Robiuson,  February  16,  1888;  letter 
from  Robinson  to  Petheram,  February  20, 
1888?"  The  Jury  answered,  "Yes."  The 
plaintiff  made  no  requests  of  the  court  to 
instruct  the  Jury,  and  the  court.  In  his 
charge  to  the  Jury,  presented  the  claims  ot 
the  parties  as  developed  by  the  testimony 
in  a  very  plain  and  impartial  manner,  fully 
as  favorable  to  the  plaintiff  as  the  testi- 
mony would  warrant,  and  the  Jury  found 
a  verdict  of  no  cause  ot  action. 

The  case  Is  brought  here  upon  writ  of 
error,  and  21  errors  are  assigned.  Nine  of 
them  relate  to  the  ruling  of  the  court  up- 
on the  admission  or  rejection  of  testimony. 
We  discover  no  error  in  the  rulings  upon 
these  points.  The  balance  of  the  errors 
assigned  relate  to  the  charge  ot  the  court. 
It  win  he  a  needless  waste  of  time  to  em- 
brace the  charge  of  the  court  and  the  ex- 
ceptions to  it  In  our  opinion,  as  It  laid 
down  the  rules  of  law  correctly  under  the 
testimony  In  the  case.  The  court  instruct- 
ed the  Jury  that  "there  are  some  letters' in 
evidence,  by  Petheram  to  Robinson,  by 
Robinson  to  Petheram,  and  by  Petheram 
back  to  Robinson,  In  regard  to  that  in- 
spection. You  have  those  letters  before 
yoa,  the  situation  of  the  parties,  and 
what  was  done,  and  from  all  ot  the  evi- 
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denee  I  lenve  that  as  a  question  for  you 
to  settle :  Did  Robinson  consent  to  be  gov- 
erned by  Pptiieram's  inspection?  If  be 
did,  that  ends  tbis  case.  He  cannot  r«eov> 
er."  Tbe  jnry  tounri  specially,  as  befoi-e 
stated,  in  answer  to  tbe  second  question, 
that  the  Inspection  of  the  ties  In  question 
wasmade  In  pursuance  of  tbatcorrespond- 
ence.  The  fifteenth  asslgnnient  of  error 
is  as  follows:  "The  court  erred  in  In- 
strncting  the  Jury  in  said  cause,  as  fol- 
lows: 'Now,  gentlemen,  bad  that  billot 

the  as  to  these  ties,  the  different 

quantities,  been  forwarded  to  tbe  general 
office  at  Detroit,  or  wherever  it  may  be, 
to  the  general  manager,  and  be  had  sent 
back  the  bill  to  Mr.  Robinson,  and  sent  a 
check  for  tbepayment  of  the  bill  based  up- 
on that  inspiectton,  and  the  bill  bad  been 
forwarded  to  him  for  that  amount,  and 
Mr.  Robinson  had  received  it  without 
any  protest  or  objection,  and  receipted  in 
full  tor  tbe  ties,  I  think  that  he  would  be 
bound  by  it;  that  that  should  be  treated 
as  a  receipt  in  full ;  that  be  could  not  re- 
cover more,  under  tbe  evidence  in  this  case, 
without  showing  that  there  was  any  du- 
ress, or  anything  to  show  that  be  was 
obliged  to  act  as  he  did.'"  Regarding  tbe 
fifteenth  assignment  of  error,  the  counsel 
for  the  plaintiff  states  that  tbe  court  in 
effect  charges  "that  the  acceptance  of  the 
check  in  full  settlement  of  account  to  date, 
based  upon  the  inspection,  would  be  a  bar 
to  ijlaintiff's  action  unless  plaintiff  bad 
saved  bis  right  by  proper  objection  and 
protest,  or  bad  been  under  duress, "  etc. ; 
and  he  insists  that  "  tbIs  is  in  direct  con- 
flirt  with  the  decision  of  this  court  in  tbe 
case  of  Mortlock  v.  Williams,  76  Mich.  568, 
4S  N.  W.  Rep.  6U2.  In  which  case  tbe  ques- 
tion was  squarely  raised,  and  in  a  very 
clear  opinion  by  Justice  Long  it  is  held 
that  the  acceptance  of  such  a  check  would 
be  no  bar. "  The  case  of  Mdrtlock  v.  Will- 
iams is  very  different  from  this.  In  that 
case  thecoart  passed  upon  the  effectof  the 
receipt,  and  took  the  case  from  tbe  Jury; 
but  in  this  case,  following  the  Instruction 
quoted  in  tbe  assignment  of  error,  the 
court  continned  bis  charge  as  follows: 
"But,  under  the  circumstances  of  the  case, 
I  submit  that  to  you.  You  have  what 
Mr.  Robinson  did  at  the  time,  as  shown 
by  tbe  evidence  in  tbis  case;  you  have 
the  way  be  says  be  received  the  check,  and 
what  he  wrote  upon  tbe  receipt ;  the  pa- 
per, so-called  protest,  what  be  gave  to  the 
agent  at  Vestaburg,  and  all  tbe  other  evi- 
dence in  the  case  that  bears  upon  that 
question.  Was  it  received  by  Robinson  as 
a  settlement  of  his  claim  against  the  rail- 
road company  7  It  Is  perfectly  competent 
for  persons  having  disputed  rights  to  go 
and  settle,  and,  it  they  do,  it  Is  binding. 
If  these  propositions  are  found  In  favor  uf 
tbe  plaintiff's  claim,  then  comes  the  ques- 
tion as  to  tbe  value  of  the  ties. "  Thus  it 
is  seen  that  the  whole  question  as  to 
whether  it  was  a  conclusive  and  binding 
settlement  was  left  to  the  Jnry  to  deter- 
mine, under  tbe  circumstances  of  the  case. 
We  find  no  error  in  the  record,  and  tbe 
Judgment  Is  affirmed. 


Long,  J.,  did  not  sit. 
"--^  concurred. 


The  other  ]us- 


Bradlbt  et  aJ.  r.  Bodcbabd. 

(Supreme  Court  of  Michlijan.    Feb.  97,  189L) 

Tazavkw— Vauditt  ot  AssBSBKSirr  iv  Fasna 
OWNIB'B  TXmms. 
An  Bsseasment  of  pine  logs,  marked  "J.  F. 
P.,"  and  lumber  made  therefiom,  wliioh  were 
stored  in  dilterent  places  away  from  the  onuer's 
premises,  and  designated  on  the  assessment  roll 
as,  "Personal  property,  tl4,600, "  In  the  name  of 
a  former  owner,  is  valid  when  there  Is  no  evi- 
dence that  the  present  owners  were  inj  ored  or  mis- 
led by  sadi  assessment,  under  Pnb.  Acts  Kioh. 
1885,  Act  16&,  i  89,  providing  that  "no  tax  as- 
sessed upon  any  raoperty  or  sale  therefor  shall 
l>e  held  luvslid  *  *  *  on  account  of  tbe  prop- 
erty having  been  assessed  without  the  name  of 
the  owner,  or  in  the  name  of  any  person  other 
than  the  owner,  •  •  •  that  does  not  prejadice 
the  rights  of  the  person  whose  property  Is  taxed. " 

Appeal  from  circuit  court,  Cheboygan 
county. 

Stmoaaon,  Oillett  A  Conrtrigbt,  tor  ap- 
pellants.   Geo.  W.  BeU,  for  appellee. 

MORSB,  J.  This  is  an  action  of  replevin 
for  about  60,000  feet  of  pine  saw-logs, 
marked  'J.  P.  P.,"  levied  upon  by  tbe  de- 
fendant, as  village  marshal  of  Cheboygan, 
to  satisfy  a  tax  assessed  on  personal 
property  In  the  name  of  vne  F.  E.  Bradley 
in  April,  1888.  Tbe  plaintiffs  claimed  to  be 
tbe  owners  of  tbe  logs.  The  court  below 
directed. a  verdict  in  favor  of  the  defend- 
ant. The  facts  are  not  much  in  dispute, 
and  are  substantially  as  follows:  The 
assessment  against  F.  £.  Bradley  was  on 
tbe  rolls  as,  "Personal  property,  $14,- 
600."  Tbe  tax  apportioned  upon  and  lev- 
ied against  the  same  was  9166.76.  Tbis 
assessmant  was  made  upon  lumber  sawed 
from  logs  marked  "J.  P.  P.,"  piled  upon 
the  docks  of  Swift  Bros,  and  Pelton  & 
Reed,  and  upon  logs  in  the  boom  of  Pel- 
ton  &  Reed  at  Cheboygan,  and  logs  also 
in  the  Pigeon  and  Black  rivers  on  their 
way  down  to  tbis  boom.  Tbe  logfs  were 
all  marked  "J.  P.  P."  Tbe  logs  In  ques- 
tion, and  tbe  logs  out  of  which  tbe  lumber 
was  sawed,  piled  on  these  docks,  were  in 
the  spring  of  1887  contracted  by  W.  E. 
Lacey  &  Co.,  who  owned  tbem,  to  F.  E. 
Bradley  &.  Co.,  composed  of  F.  E.  Bradley 
and  Russell  Bradley,  his  son.  This  agree- 
ment was  made  April  80. 1887,  and  the,de- 
Uvery  was  to  be  made  to  any  mill  on  tbe 
Cheboygan  river  tbat  Bradley  &  Co.  might 
direct  thereafter.  November  4,  1887,  a 
supplemental  contract  was  made,  giving 
W.  E.  Lacey  &  Co.  a  lien  upon  said  logs 
and  tbe  lumber  manufactured  therefrom. 
W.  E.  Lacey  &  Co.  afterwards  assigned 
their  interest  In  tbe  contract  to  plaintiffs 
for  the  consideration  expressed  of  one  dol- 
lar. December  22,  1887,  tbe  plalntlBs  and 
F.  E.  Bradley  &  Co.  made  an  agreement 
in  writing,  by  which  plaintiffs  claim  the 
title  to  the  property  was  transfererd  to 
tbem.  When  the  ausessment  was  made, 
there  were  over  2,500,000  feet  of  manufact- 
ured lumber  on  the  docks,  about75,000  feet 
of  logs  in  the  booms  within  the  vlllag^e  of 
Cheboygan,  and  over  560,000  feet  of  logs  in 
the  rivers  destined  toCheboygan.  No  fault 
is  found  with  tbe  assessment,  except  tbat 
It  is  claimed  it  was  not  assessed  in  th« 
name  of  the  owners,  the  plaintiths.  It  is 
not  contended  that  tbe  property  was  not 
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tnxnble  In  the  village  of  Cbeboygan,  or 
that  it  was  taxed  in  fact  at  any  other 
place. 

A  question  was  made  upon  the  argu- 
ment, and  it  was  strongly  urged  by  coun- 
bel  for  defendant,  that  the  title  to  the 
property  had  not  passed  out  of  F.  E. 
Bradley  &  Co.  to  N.  B.  Bradley  &  Sons  at 
the  date  of  Its  assessment.  In  our  view 
of  the  case  this  question  Is  not  material 
to  its  determination.  It  Is  conceded  that 
the  property  levied  upon  to  satisfy  the 
tax  is  a  part  of  the  property  assessed  in 
the  name  of  F.  E.  Bradley,  and  upon 
which  the  tax  was  levied.  Under  these 
circnmstances  we  think  the  law  of  1885  ap< 
piles,  and  governs  the  case.  Beet  ion  ^, 
act  158,  of  tbe  Public  Acts  of  1885,  pro- 
rides  that  "no  tax  assessed  upon  any 
property  or  sale  thertf or  sbal  I  be  held  In- 
valid *  *  *  OD  accountof  the  property 
having  been  assessed  without  the  name  of 
the  owner,  or  in  the  name  of  any  person 
other  than  the  owner,  •  •  •  that  does 
not  prejodice  the  rights  of  the  person 
whose  property  is  ta  xed . "  See,  also,  Lum- 
ber Co.  v.  Collins,  06  Mich.  64, 88  N.  W. 
nep.  923;  Dairy  Co.  v.  McKinlay,  70  Mich. 
674,  38  N.  W.  Rep.  469;  HUl  v.  Graham,  72 
Ulcb.  65».  665,  666. 40  N.  W.  Rep.  779.  There 
Is  no  evidence  In  the  record  that  plaintiffs 
were  misled  to  tta^r  prejudice  by  the  man- 
ner of  this  assessment  as  It  appearetd  on 
the  assessment  roll.  The  plaintiffs'  conn- 
Mi  in  his  brief  admits  "that  where  non- 
lesidimt  parties  own  property  in  an  as- 
«essing  district,  and  the  assessing  officer 
used  bis  best  endeavors  to  ascertain  the 
ownership  of  the  property,  and  there  has 
been  no  notice  to  himornosnchpublicacts' 
as  would  Indicate  tbat  there  had  been  a 
chnnice  in  the  ownership  of  the  property, 
and  there  was  nothing  that  would  indi- 
cate to  the  officer  that  any  change  had 
been  made  in  Its  ownership,  then  tbat  the 
officer  is  justified  in  assessing  the  prop- 
erty in  the  name  of  the  laut  owner  and  is- 
salng  bis  warrant  in  tbat  name,  and  that 
the  marshal  or  collector  to  whom  the 
wan-an  I  issued  has  a  righ  t  to  seize  any  por- 
tion of  the  propertysoasBcssedforthe  pay- 
ment of  the  tax  upon  the  entire  prop- 
erty." But  he  insists  that  In  this  case 
the  assessing  officer  did  not  use  due  dili- 
gence in  ascertaining  who  was  the  owner 
of  these  logs  and  lumber,  and  that  there 
was  testimony  tending  to  show  that  the 
assessor  was  told  that  plaintiffs  were  the 
owners  before  he  made  the  assessment; 
tbat,  if  he  knew  who  it  belonged  to,  his 
dnty  was  to  assess  it  to  the  owner,  or  the 
assessment  would  be  void.  He  further 
contends  that  the  roll  bore  upon  its  face 
no  notice  to  plaintiffs  that  their  property 
these  logs  and  this  lumber  —  was  as- 
sessed at  all,  as  thn  property  was  not 
specifically  described  as  logs  and  lomber 
upon  such  roll,  but  simply  as  "  personal 
property,"  and  therefore  there  was  no 
notice  to  or  call  upon  them  to  appear  be- 
fore the  board  of  review.  Bui  the  plain- 
tiffs made  no  claim  upon  the  trial  thattbe 
assessment  of  the  property  was  too  high, 
and  made  no  showing  whatever  that  the 
failure  of  notice  to  tbem  w^as  in  any  wise 
prujudlcial  to  their  rights.  On  the  con- 
trary, the  counsel  for  plain  tiffs,  in  hisopen- 
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ing  of  the  case  to  the  jury,  stated  am  fol- 
lows: "About  the  property  that  was  as- 
sessed, all  we  know  about  that  is  that  we 
received  a  notice  from  the  assessing  officer. 
In  which  was  spread  the  logs  and  lumber, 
— so  much  of  logs  and  so  much  of  lumber, 
— without  describing  the  stock,  or  stating 
where  it  was  situated  at  the  tjme."  The 
plain  tiffs  Introduced  no  testimony  tending 
in  any  manner  to  show  that  they  were 
prejudiced  in  any  of  their  rights  by  this 
assessment,  or  that  they  had  no  notice 
of  it;  and  one  of  them,  Fred  W.  Bradley, 
testifies  that  they  did  not  give  these  logs 
or  this  lumber  In  for  assessment  anywhere 
In  the  spring  of  1888.  The  property  was 
not  overvalued  in  the  assessment.  It  was 
taxable  at  Cheboygan.  It  was  assessed 
at  no  other  place.  It  was  owned,  as  they 
claim,  by  the  plaintiffs  when  It  was  as- 
sessed. Their  only  defense  to  the  tax  is 
that  it  ought  to  have  been  assessed  to 
them.  Instead  of  to  F,  E.  Bradley.  If  this 
does  not  bring  the  case  within  section  89 
of  the  law  of  1885 heretofore  quoted,  I  can- 
not imagine  a  case  that  thestatute would 
reach,  where  property  is  assessed  "In  the 
name  of  any  person  other  than  the  own- 
er." The  only  prejudice  to  the  rights  of 
plaintiffs  that  I  can  see  is  that  the  prop- 
erty. If  this  judgment  is  affirmed,  will  not 
be  allowed  to  escape  taxation,  but  will 
bear  its  just  proportion  of  the  public  bar- 
den.  If  it  could  oe  shown  that  the  assess- 
ing officer  knowingly  assessed  property 
in  the  name  of  a  person,  other  than  the 
owner,  for  the  purpose  of  defrauding  or 
imposing  an  unjust  tax  upon  him,  such  as- 
sessment might  bo  assumed  to  be  to  his 
prejudice,  in  the  absence  of  a  contrary 
showing :  but  such  is  not  this  case  by  any 
means.  The  Judgment  is  affirmed,  with 
costs.    The  other  Justices  concurred. 


Manninq  v.  State. 
(Supreme  Court  of  WUoonttn.   Feb.  24,  1801.) 

MaNSLAUOBTEB— I»8TKUCTION9— EViOBSrOS. 

1.  On  appefll  from  Bconrlotion  of  manslaugh- 
ter in  the  third  degree,  error  eannot  be  pi«dicst- 
ed  on  the  court's  failure  to  Inatruot  on  man- 
sUnghtar  in  the  fourth  degree,  in  the  absence  at 
a  request  to  that  effect  at  ttie  trial,  espeoially 
where  the  coort  has  charged  that  the  jury  should 
acquit  if  they  did  not  And  defendant  guilty  of 
manslaughter  in  the  second  or  third  degrees. 

2.  Where  defendant  does  not  claim  to  hare 
acted  in  self-defense,  but  denies  the  killing,  evl- 
denoe  as  to  the  reputation  of  deceased  for  law- 
lessness, violence,  and  recklessness  is  immaterial. 

8.  Evidence  as  to  the  places  which  defendant 
had  visited  after  the  crime  was  committed  is  not 
admissible  to  rebut  the  presumption  tbat  he  had 
fled  or  kept  out  of  the  way,  where  he  is  himself 
a  witness,  and  can  testify  directly  to  the  fact. 

4.  It  is  within  the  discretion  of  the  trial 
ooort  to  overrule  a  motion  for  a  new  trial  with- 
out argument,  where  there  la  no  claim  that  it  re* 
fused  to  hear  counsel. 

Error  to  municipal  court  of  Ashland. 

Patrick  Manning  was  informed  against 
for  the  killing  of  one  M.  Murray.  He  was 
tried  for  manslaughter,  and  on  the  trial 
the  undisputed  evidence  showed  that  de- 
fondant  and  deceased,  with  a  number  of 
others,  were  in  a  saloon  on  the  night  of 
May  26, 1887,  shortly  before  the  time  the 
crime  was  alleged  to  have  been  committed. 
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Defendant  and  deceased  had  a  quarrel, 
and  went  out  to  fight.  A  witness  Btand- 
InK  by  the  door  saw  defendant  pick  up  a 
halt  brick  that  was  used  by  the  proprie- 
tors of  the  saloon  to  keep  the  door  open. 
This  witness  said  he  heard  sometblng 
strike  pretty  heavy,  like  some  one  being 
hit.  He  went  out  Immefliately,  and  saw 
deceased  lying  on  the  sidewalk.  Deceased 
died  a  few  days  thereafter.  Defendant  tee- 
tifled,  in  his  own  behalf,  that  he  followed 
deceased  out  of  the  saloon  tor  60  or  70 
feet,  and  then  stopped.  Deceased  then  be- 
gan to  swear  at  d(4eDdant,  "and  I  stopped 
there,  and  he  came  back  to  the  saloon, 
and  there  was  brick  and  stone  tailing  all 
around  me,  and  I  thought  I  was  in  dan- 
ger ol  my  life,  and  I  run  back. "  Defendant 
was  convicted  otmanslaagbterlnthethird 
degree,  and  now  brings  error. 

Cole  &  O'Keefe,  for  plaintiff  in  error.  J. 
M.  CJancejr.Aast.  Atty.  Gen.,  for  the  State. 

Orton,  J.  On  an  Information  for  man- 
slaughter  for  the  killing  of  one  M.  Murray, 
the  plaintiff  in  error  was  tried  in  the  mu- 
nicipal court  of  Ashland  county,  and 
found  guilty  of  manslaughter  in  the  third 
degree,  and  sentenced  to  imprisonment  in 
the  state-prison  for  three  years.  The  er- 
rors assigned  on  behalf  of  the  plaintiff  in 
error  are  nnmerous,  but  we  shall  consider 
only  such  as  are  urged  in  the  brief  of  his 
learned  counsel.  All  the  Jurisdictional 
questions,  which  are  again  raised  and 
pressed  on  writ  of  error,  were  disposed  of 
by  this  court  on  the  writ  of  habeas  corpus 
in  this  case,  and  the  case  of  In  re  Burke, 
following  each  other  in  76  Wis.,  from  page 
857.  45  N.  W.  Rep.  24,  26.  This  court  is 
asked  to  again  consider  these  questions, 
but  we  see  no  occasion  fordoing  so.  They 
were  very  ably  and  folly  argued  by  the 
learned  counsel,  carefully  considered,  and 
disposed  of  by  the  elaborate  opinions  of 
Mr.  Justice  Lyon  in  the  above  cases. 

1.  Error  is  assigned  npon  the  failore  of 
the  court  to  read  or  explain  manslaughter 
In  the  fourth  degree.  The  learned  counsel 
should  have  specially  requested  the  court 
to  do  so,  if  be  deemed  it  important  to  the 
defendant.  The  court  defined  manslaugh- 
ter in  the  second  and  third  degrees,  and 
stated  substantially  that  the  defendant 
was  guilty  of  one  or  tlie  other,  if  gailty 
at  all.  From  the  evidence  we  think  the 
court  was  correct.  At  all  events,  the 
charge  was  not  prejudicial  to  the  defend- 
ant. Dickerson  v.  State,  48  Wis.  288,  4  N. 
W.  Rep.  821.  The  court  was  very  liberal 
towards  the  defendant  In  telling  the  Jury 
that  they  could  find  him  guilty  of  man- 
slaughter In  any  degree,  or  of  assault  and 
battery. 

2.  It  is  assigned  as  error  that  the  court 
disposed  of  the  motion  for  a  new  trial  in 
a  summary  manner,  without  hearing  the 
argument  of  counsel.  It  is  not  claimed 
that  the  court  refused  to  hear  counsel,  but 
only  that  the  motion  was  overruled  with- 
out argument.  This  was  clearly  within 
the  discretion  of  the  court.  The  learned 
counsel  admits,  with  great  candor,  that 
"  this  court  might  not  consider  it  an  error 
which  would  demand  a  reversal  of  the 
conviction,  that  the  trial  Judge  refused  to 
hear  a  motion  for  a  new  trial,  where  the 


gnllt  of  the  accused  is  established  by  evi- 
dence which  is  overwhelming. "  It  may  be 
that  the  court  so  regarded  the  evidence  in 
this  case.  The  overruling  of  the  motion 
in  such  a  summary  manner  would  seem  to 
Indicate  that  it  was  the  opinion  of  the 
court  that  the  guilt  of  the  defendant  was 
clearly  established  by  the  testimony. 

3.  The  court  sustained  the  objection  ot 
the  district  attorney  to  the  question  put 
to  the  witness  Seeley  as  to  the  reputation 
of  the  deceased,  and  his  character  for  law- 
lessness, violence,  and  recklessness  at  Chip- 
pewa Falls  about  elEht  years  ago.  This 
was  not  a  case  of  self-defense,  but  a  denial 
of  the  killing,  and  therefore  this  evidence 
was  impertinent.  People  v.  Lamb,  *41  N. 
Y.  864;  Pfomer  v.  People,  4  Park.  Grim.  R. 
658.  The  reputation  of  the  deceased  tor 
vlalence  and  lawlessness,  known  to  the 
defendant,  might  g:o  to  the  question  ol 
Justification,  but  not  to  the  question  ot 
whether  the  defendant  was  g^uilty  ot  the 
killing. 

4.  Tlie  defendant  was  asked  by  bis  coun- 
sel as  to  the  several  places  he  visited  after 
the  crime  wascommitted,  and  It  was  ob- 
jected to  as  Irrelevant  and  immaterial,  andi 
the  objection  was  sustained.  It  is  claimed 
by  the  learned  counsel  ot  the  plaintiff  In 
error  that  this  evidence  was  proper  to  re- 
bat  the  presumption  that  the  defendant 
had  fied  or  kept  oot  ot  the  way.  This  tes- 
timony was  unnecessary  when  the  defend- 
ant was  a  witness,  for  he  could  state  di- 
rectly whether  he  had  fled,  or  tried  to  keep- 
out  of  the  way.  His  having  been  in  all 
the  places  ot  which  the  defendant  was- 
asked  would  not  go  far  to  rebut  such  a 
presumption. 

6.  The  court  denied  the  defendant's  mo- 
tion to  be  discharged  after  the  state  bad 
rested  its  case.  This  Involves  the  merits. 
It  would  be  fruitless  to  specially  consider 
tbetestimony.  There  appears  to  have  been 
testimony  sufflclent  to  warrant  the  verdict. 
It  was  clearly  proved  that  the  defendant 
picked  up  tbebrick,  and  that  the  same  brick 
struck  the  head  of  the  deceased,  and  that 
the  blow  was  sufficient  to  produce,  and 
did  produce,  death.  The  brick  was  suffi- 
ciently identified.  These  are  all  the  errors 
assigned  in  the  brief  of  the  defendant's 
counsel.  Those  which  rest  and  were  pre- 
sented only  in  the  oral  argument  ot  the 
learned  counsel  ot  the  plaintltt  in  error  we 
cannot  be  supposed  to  remember.  We  are 
unable  to  find  that  any  error  was  com- 
mitted on  the  trial.  We  think  the  defend- 
ant was  Justly  and  lawfully  convicted  of 
the  offense.  The  Judgment  ot  the  munici- 
pal court  Is  affirmed. 


Barden  v.  City  of  Pobtaob. 

(Supreme  Court  cf  Wisconsin.   Feb.  84, 1891.  > 

MmnciFAi,  CoBPOHATioKs— Flovaoh  ov  Laxiw— 
Waivbb— Damaom. 
1.  Under  Laws  Wis.  1873,  &  818,  authorlzlnfr 
the  olty  of  Portage  to  construct  a  levee  along  the 
Doath  bank  of  the  Wisconsin  river,  for  the  pur- 
pose of  reclaiming  the  lands  subject  to  overflow, 
and  protecting  the  highways,  the  citybnilt  a  levee 
for  over  a  nitle  above  plaintiff's  farm,  closing 
several  natural  cnannels  for  the  escape  of  high 
water,  and  confining  it  to  a  narrow  channel, 
bordered  by  a  high  natural  bank  along  the  upp^ 
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part  of  Us  farm.  The  city  ref ased  to  continue 
the  leyee  along  the  low  banks  below.  Held,  that 
it  was  liable  for  dama^res  to  plaintiff's  farm 
caused  by  the  accumulated  waters  overflowing 
said  low  banks  in  time  of  freshet  Following 
Spelman  v.  City  of  Portage,  41  Wis.  144. 

S.  The  fact  that  plaintiff  promised  to  give  the 
land  supporting  the  levee,  out  afterwu^  re- 
fused to  convey  it,  because  the  city  declined  to 
nxtend  the  levee  so  as  to  protect  his  farm,  as  re- 

Ctedly  requested  by  him,  was  not  a  waiver  of 
right  to  recover. 

3.  Bvideuce  of  the  cost  of  extending  the 
levee  is  admissible  in  determining  the  amount  of 
plaintiff's  damages. 

Appeal  from  circnlt  court,  Columbia 
county;  Robert  G.  Seeburger,  Judge. 

G.  C.  PrentlaB  and  L.  W.  Barden,  for  ap- 
pellant. W.  8.  Stroud  and  J.  H.  Rogers, 
tor  respondent. 

Orton,  J.  The  Wisconsin  river,  after  It 
passes  tbe  dells  above  Kllboarn  City,  runs 
in  an  eaRt-eoatb-«>asterly  direction  to 
Portage  City,  and  then  bends  to  the 
sontb-west.  Portage  City  is  on  both  sides 
ot  tbe  river,  and  on  tbe  south  side  of  tbe 
river  ts  tbe  farm  of  tbe  plaintiff,  of  some 
100  acres,  wltbln  the  city  limits.  The 
plaintiff's  dwelllng-bODse  and  out-build- 
ings are  on  or  near  tbe  river,  and  there  Is 
a  bridge  across  the  river,  opposite  said 
dwelling-house.  Tbe  Baraboo  river  runs 
for  several  miles  nearly  parallel  with  the 
Wisconsin  river,  in  some  places  only  a  mile 
or  two  apart,  nutll  it  takes  nearly  the 
same  curve,  and  empties  into  the  Wiscon- 
sin river  about  five  miles  -^outh  ot  plain- 
tilTR  bouse.  In  times  ot  high  n-ater  the 
Wisconsin  river  lormerly  ran  across  this 
dividing  space,  in  several  natural  cur- 
rents, into  tbe  Barabou  river  below.  The 
nortb  banks  ot  the  Wisconsin  river  are 
l^nerally  high  along  these  distances,  and 
the  south  banks  are  quite  low,  with  a  few 
exceptions.  The  south  bank  tor  several 
rods  west  and  east  ot  the  bridge  and 
plaintiff's  house  is  high,  and  the  laud  is 
high  ground  where  the  plaintiffs  farm 
buildings  stand,  and  some  distance  to  the 
south.  A  tew  rods  below  the  bridge  tbe 
high  banks  end,  and  then  they  are  low, 
and  Just  above  the  ordinary  surlace  of 
the  water,  to  the  east  boundary  ot  plain- 
tiff's farm.  The  farm  is  generally  low 
ground;  so  that.  If  the  river  overflows 
theHe  low  places,  the  water  will  naturally 
run  over  the  land  to  the  south,  and  at 
tbe  same  time  to  the  west,  around  tbe 
high  ground  where  said  buildings  stand. 
Bi^ore  1886  such  flowage  had  always  been 
comparatively  slight,  and  not  much  to 
the  injury  of  the  farm.  The  farm  is  valua- 
ble for  raising  tbe  ordinary  crops  and 
trnlta  and  (or  hay.  There  were  hay  barns 
In  several  places,  and  the  buildings  are 
good  and  suitable  for  the  place.  The 
plaintiff  has  occupied  it  as  his  residence 
for  many  years.  Tbe  town  ot  Caledonia 
lies  a  little  south  of  plaintiff's  farm  In 
Columbia  county,  and  the  town  of  Fair- 
field is  several  miles  west,  in  Sauk  county, 
and  tbe  river  runs  through  both  ot  these 
towns.  There  is  a  street  or  highway 
south-west  from  tbe  bridge,  which  passes 
some  distance  through  plaintiff's  land, 
and  some  parts  ot  it  are  overflowed  in 


times  of  freshets  by  the  waters  running 
across  to  the  Baraboo  river.  I  have  made 
this  description  ot  topographical  condi- 
tions partly  from  tbe  testimony,  but 
mostly  from  my  own  knowledge  and 
memory,  and  it  may  not  be  critically  ac- 
curate, but  It  will  aid  somewhat  In  un- 
derstanding the  case.  Tbe  case  was  not 
well  prepared.  There  should  have  been 
maps,  drawings,  and  measurements,  as 
well  as  plans  and  surveys  of  the  works. 
An  act  of  tbe  legislature  of  1878,  entitled 
"An  act  authorizing  tbe  constrnctlon  ot  a 
levee  along  the  Wisconsin  river  In  the 
counties  of  Columbia  and  Sauk,  "is  pub- 
lished as  chapter  213  ot  the  Laws  ot  that 
year.  It  seems  that  nothing  much  was 
ever  done  under  it  until  about  1885  or 
1886.  The  first  section  ot  the  act  reads  as 
follows:  "For  the  purpose  of  reclaiming 
the  lands  subject  to  overflow  from  tbe 
Wisconsin  river  in  times  of  high  water, 
and  protecting  the  highways  from  over- 
flow, and  enabling  the  proper  authorities 
to  keep  them  In  a  passable  condition  at 
all  seasons,  the  authorities  of  the  city  cif 
Portgage,  and  ot  the  town  ot  Caledonia, 
In  Columbia  county,  and  oi  Fairfield,  in 
Sauk  county,  acting  jointly  or  separately, 
are  hereby  authorized  to  construct  a  levee 
along  the  south  bank  ot  the  Wisconsin 
river  from  any  point  in  the  city  of  Port- 
age or  the  town  ot  Caledonia  to  such 
point  up  tbe  river  In  tbe  town  of  Fairfield, 
and  at  such  distance  from  the  banks  ol 
the  river  as  may  be  necessary  and  to 
maintain  the  same. "  By  section  6  of  said 
act,  the  said  authorities  are  aathorlznd  to 
enter  upon  any  inclosed  lands;  and,  by 
section  6,  damages  may  be  awarded  ac- 
cording to  tbe  provisions  of  chapter  152  of 
the  General  Laws  ot  186V.  relating  to  dam- 
ages fnr  laying  out  highways.  In  1885  or 
1886  the  city  of  Portage  let  tbe  contract 
to  build  this  levee  through  Its  own  limits, 
and  perhaps  further ;  and  the  said  towns 
may  have  acted  on  the  matter  also,  but 
to  what  extent  is  not  stated,  except  that 
the  levee  was  constructed  for  a  long  dis- 
tance up  the  river.  The  city  ot  Portage 
constructed  the  levee  for  a  mile  or  more 
above  the  bridge  at  a  height  ot  from  tour 
to  nine  feet,  down  to  the  high  land,  above 
described,  above  the  bridge.  The  effect  ot 
tbe  levee  has  beesi  to  prevent  tbe  waters 
of  the  Wisconsin  river  from  passing  Into 
the  Baraboo  river,  where  It  was  wont  to 
fiow,  in  times  of  high  water,  and  to  con- 
fine all  the  waters  within  the  main  chan- 
nel ot  the  river,  made  much  narrower. 
Between  the  high  banks  at  and  east  and 
west  ot  the  bridge,  the  river  Is  com- 
pressed into  a  width  ot  600  feet;  and  the 
confining  of  the  waters  of  the  river  above, 
between  tbe  levee  on  the  south  and  the 
high  banks  on  the  north  side,  has  caused 
a  much  greater  volume  ot  water  to  pass 
under  the  bridge  than  ever  before  and  to 
raise  the  river  at  that  point  mucb  higher. 
In  1888  there  came  an  unuHually  large 
freshet,  but  not  greater  than  there  bad 
been  many  times  -  before  the  levee  was 
built.  From  this  compression  ot  tbe  wa- 
ters Into  a  narrower  channel,  as  soon  as 
they  passed  below  the  high  banks  south 
ot  tbe  bridge,  they  rushed  over  tbe  low 
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south  bank,  and  ovor  and  acrosfi  the  plaln- 
tiB'8  farm,  and  back  even  wefit,  around 
the  high  grounda  where  hie  main  build- 
ings were  Hitnated,  and  more  or  leas  flood- 
ed bis  whole  farm,  washed  out  the  founda- 
tlons  of  buildings,  destroyed  the  fences, 
■nbmerged  the  highway,  carried  banks  of 
sand  over  many  acres  of  ground  from  one 
to  four  feet  deep,  and  generally  did  great 
damages  to  the  farm.  These  effects  pro- 
duced by  the  levee  had  never  before  bewi 
tested,  bnt  it  seems  that  they  had  been  to 
some  extent  apprehended  or  anticipated 
by  the  plaintiff.  He  had  agreed  to  do- 
nate the  land  on  which  the  levee  was 
bnllt,  and  from  the  start  was  In  favor  of 
the  work.  From  bis  own  testimony  (and, 
I  think,  uncontradicted)  it  appears  that 
he  had  freqaently  notiflml  and  warned  tbe 
aottaoritles  that  these  effects  n^ightand 
would  probably  follow  the  termination  of 
the  levee  at  the  high  bank  above  tats  bouse 
and  the  bridge,  and  that  tbe  levee  ought 
to  be  continued  from  tbe  high  bank  below 
his  house  along  tbe  low  south  shore  of  the 
river  through  and  below  his  farm;  and 
he  finally  refused  to  convey  to  the  city  the 
land  on  which  the  levee  had  been  built  un- 
til it  had  been  so  continued  south  of  the 
bridge  to  protect  bis  farm. 

It  would  not  seem  to  require  tbe  expert 
knowledge  of  a  civil  or  hydraulic  engineer 
to  have  anticipated  these  effects.  As  soon 
as  this  Increased  volume  of  water,  com- 
pressed for  a  long  distance  within  a  deep 
and  narrow  channel,  should  escape  from 
Its  confinement  at  tbe  lower  end  of  the 
high  ground,  it  would  naturally  rush  in 
impetuous  torrents  over  the  low  south 
bank,  and  spread  over  all  the  low  grounds 
of  tbe  farm,  Just  as  it  proved  to  be  the 
case  in  1888.  It  was  a  most  signal  want 
of  common  skill  and  Judgment  in  the  au- 
thorities of  tbe  city  fn  leaving  the  works 
so  incomplete  as  not  only  not  to  accom- 
plish, bnt  to  defeat,  the  very  purpose  of 
tbe  act,  and  to  do  positive  damage  to 
lands  which  b^ore  needed  but  little  pro- 
tection. The  levee  not  only  prevented  tbe 
Wisconsin  river  from  running  Into  the 
Baraboo  across  tbe  lands  above,  but 
gathered  and  confined  such  waters  and  ex- 
cessive floods  within  a  narrower  cbannd, 
so  as  to  spread  them,  at  tbe  end,  over  tbe 
farm  of  the  plaintiff.  These  are  the  facts 
substantially  proved  on  the  trial,  with 
some  of  the  conclusions  of  tact.  The 
court  granted  a  nonsuit  as  soon  as  tbe 
plaintiff  had  concluded  his  evidence,  and 
this  appeal  Is  from  that  Judgment.  A 
stronger  or  more  meritorious  case  for 
damages  is  seldom  presented  to  a  court. 
The  only  argument  of  the  learned  counsel 
of  the  respondent  that  even  tends  towards 
plausibility  is  that  the  authorities  of  the 
city  are  not  responsible  for  error  of  Judg- 
ment, or  for  a  defective  plan  of  the  work. 
Gllluly  V.  Madison,  6S  Wis.  518,  24  N.  W. 
Rep.  137;  Alexander  v.  Milwaukee,  16  Wis. 
247. 

1.  The  very  objects  of  the  act  are  de- 
feated. They  are  "to  reclaim  the  land 
subject  to  overflow,  and  protect  the  high- 
ways from  overflow. "  The  first  very  high 
water  after  the  levee  is  finished,  overflows 
and  damages  one  of  the  most  valuable 


farms  on  tbe  south  side  of  it,  and  over- 
flows tbe  most  traveled  highway  it  was 
Intended  to  protect,  and  which  were  never 
overflowed  before  to  any  extent. 

2.  The  levee  is  so  placed  as  to  cut  off 
and  close  up  natural  channels  of  the  Wis- 
consin river.  In  which  the  surplus  waters 
in  times  of  fr  >et8  escaped  into  the  Bara- 
boo river,  auij  diverted  them  down  the 
main  channel,  so  as  to  produce  this  very 
mischief.  In  1874  this  same  city  of  Port- 
age constructed  a  wide  embankment  tor 
said  highway,  across  the  low  lands  soutji 
of  where  this  levee  Is  built,  about  four  feet 
high  and  two  miles  In  length,  which  cut 
off  and  closed  up  tbe  same  natural  chan- 
nels In  which  the  waters  of  the  Wisconsin 
gassed  Into  the  Baraboo  river  in  times  of 
Igh  water,  and  did  the  work  so  negli- 
gently and  unskillfully  that  the  waters 
were  obstructed,  and  caused  to  flow  back 
upon  and  submerge  tbe  lands  of  one  Spel- 
man.  It  is  a  strange  coincidence  that  tbe 
city,  14  years  afterwards  should  build  a 
levee  embankment  over  almost  tbe  same 
low  ground,  which  cut  off  and  closed  up 
tbe  same  channels  by  which  the  waters 
flowed  from  one  river  to  the  other,  and 
did  the  work  so  negligently  and  unskill- 
fully as  to  cause  tbe  waters  of  the  river  to 
flow  back  upon  and  submerge  the  lands 
of  the  plaintltr.  In  both  cases  the  city  bad 
the  right  to  build  tbe  embankment.  In 
the  first  case  the  defect  was  that  the  road 
was  built  without  proper  culverts  or 
drains:  In  this  case  the  levee  was  nut  ex- 
tended below  the  bridg:e,  so  as  to  protect 
tbe  lands  of  the  plaintlfl,  rather  than  to 
canse  their  injury.  Is  there  any  conceiv- 
able difference  In  principle  between  tbe 
two  cases?  In  the  first  case  Spelman  sued 
the  city,  and  rpcovered  the  damages  to  bis 
lots,  and  on  appeal  this  court  confirmed 
the  Judgment.  Speliiaan  v.  City  of  Port- 
age, 41  Wis.  144.  The  present  chief  Justice 
said  in  the  opinion :  "  We  know  of  no  prin- 
ciple of  law  which  Justified  the  city  in 
making  an  embankment  without  proper 
culverts  or  drains,  and  thus  damming  up 
the  waters,  and  causing  them  to  destroy 
tbe  plalntifTs  property."  It  Is  decided, 
also.  In  that  case,  that  the  waters  that 
ran  In  those  channels  to  the  Baraboo  river 
were  not  surface  waters,  but  the  waters 
ol  the  river  in  its  high  stages,  which  were 
accustomed  to  run  in  this  manner.  That 
case  rules  the  present  case. 

S.  The  legislature  gave  the  city  tbe  right 
to  take  land  on  which  to  locate  the  levee, 
but  made  no  provision  for  paying  dam- 
ages of  this  kind.  The  act  does  not  con- 
template that  any  such  damages  could  or 
would  be  caused  by  this  work,  and  there 
would  have  been  none  had  the  levee  been 
continued  south  of  the  bridge,  as  tbe  plain- 
tiff wished  and  often  requested.  Fulsom 
V.  Driving  Co.,  41  Wis.  602;  Hackstack  v. 
Improvement  Ho.,  66  Wis.  489,  29  N.  W. 
Rep.  240.  In  these  cases  the  works  were 
built  under  acts  of  the  legislature,  and  tbe 
damages  were  caused  by  fiowage.  There 
Is  no  principle  of  law  that  can  protect  the 
city  in  such  a  case.  The  work,  so  far.  Is  a 
private  nuisance  to  the  plaintiff,  without 
Justification  or  excuse.  The  conduct  of 
the  city  authorities  in  this  business  has 
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been  nomly  aetcliKent  and  reckleea.  Tbo 
Mea  thatvaluablefarmB  can  be  submerged 
and  destroyed  under  an  act  of  the  Icsisla- 
tnre  made  especially  lor  their  prbtectlon 
from  floods,  and  tbe  owners  can  bave  no 
redress,  is  too  preposterous  to  be  enter- 
tained byany  le((al  mind.  Smith  y.  Gould, 
61  Wis.  31,  20  N.  W.  Rep.  869;  Fettinger  v. 
Evans viUe,  25  Wis.  223;  Arimond  v.  Canal 
Co.,  81  Wis.  816. 

4.  Tbe  learned  counsel  of  tbe  respondent 
coutends  that  tbe  plaintiff  favored  tbe 
work,  and  gave  the  right  of  way  or  the 
land  on  which  tbe  levee  was  constructed, 
and  therefore  waived  and  la  estopped 
from  claiming  damages  caused  by  it. 
There  is  a  wide  difference  between  the  tak- 
ing of  the  land  of  tbe  plaintiff  on  which  to 
place  the  levee,  and  the  general  consequen- 
tial damages  caused  by  It  to  his  farm  and 
property,  which  be  claims  in  this  case.  If 
there  is  any  fact  established  by  the  evi- 
dence in  this  case,  it  is  that  tbe  plaintiff 
all  the  time  Insisted  that  the  levee  should 
be  continued  below  tbe  bridge,  and  along 
the  low  south  bank  of  the  river  opposite 
bis  low  land.  He  finally  refused  to  give 
the  right  of  way  ontil  it  should  be  so  ex- 
tended. He  notified  the  antborities  of  the 
city  that  they  must  do  this,  or  his  farm 
might  be  flooded  and  damag«>d.  They 
willfully  pertiiBted  in  this  gross  negligence, 
and  defied  the  plaintiff.  There  is  no  evi- 
dence that  the  plnlntitf  ever  expressed  him- 
self satisfied  with  the  manner  in  which 
tbe  work  was  so  left  incomplete,  but  he 
continued  to  repeat  that  It  should  be  con- 
tinned  below  the  bridge.  There  is  not  tbe 
sllgbteat  evidence  of  the  plaintiffs  waiver 
of  these  damages. 

5.  The  question  arose  on  the  admission 
of  testimony  as  to  what  should  be  tbe 
measure  of  damages  in  the  case.  The 
learned  counsel  of  the  appellant  ottered  to 
prove  what  would  be  the  cost  to  the  plain- 
tiff of  making  tbe  necessary  levee  below 
the  bridge  to  protect  his  farm,  and  such 
Oder  was  rejected.  This  levee  is  a  perma- 
nent work,  and  will  cause  similar  dam- 
ages to  the  plaintiff's  farm  every  time 
tlirre  is  very  high  water  in  tbe  river.  Tbe 
authorities  of  the  city  do  not  propose  to 
extend  it  any  further  down  the  river.  It 
will  be  to  the  advantage  of  both  parties 
to  have  the  whole  matter  adjusted  and 
disposed  of  In  this  action,  and  to  have  tbe 
lands  of  the  plaintiff  protected  against  tbe 
recurrence  of  such  damages,  rather  than 
to  bave  an  action  brought  at  each  time 
when  such  damages  shall  occur  In  tbe  fu- 
ture. Tbe  plaintiff's  land  and  Improve- 
meiita  ought  to  be  protected  by  an  exten- 
sion of  this  levee  as  soon  as  possible.  Tbe 
plaintiff  has  tbe  right  to  do  this  work, 
and  tbe  city  ought  to  be  compelled  to 
compensate  him  for  It.  In  Thompson  v. 
Railway  Co.  27  Wis.  03,  and  in  Price  v. 
Railway  Co.,  Id.  08,  tbe  boilding  of  the 
railroad  across  the  lauds  of  the  plalntlB 
made  it  necessary  to  build  a  wall  for  their 
protection,  and  the  plaintiff  in  each  case 
was  held  entitled  to  recover  as  damages 
tbe  coat  of  building  such  wall.  Here  the 
city  has  so  constructed  this  work  on  tbe 
lands  of  tbe  plaintiff  as  to  make  it  neces- 
sary to  build  a  levee  for  their  protection. 
Tbe  coses  are  alike  in  principle.    The  evi- 


dence offered  aa  to  tbe  cost  of  bnildinx 
such  a  levee  ought  to  bave  been  admitted 
as  part  of  tbe  plaintiff's  damages.  The 
plaintiff  showed  bis  right  to  recover,  and 
tbe  court  erred  in  ordering  a  nonsuit  in 
the  case.  Tbe  Judgment  of  tbe  circuit 
court  is  reversed,  and  tbe  cause  remanded 
tor  a  new  trial. 


Waupaca  County  v.  Town  op  Mattbson. 
{Supreme  Court  of  Wisoontin.  Feb.  34, 189L) 
Town  Bamais— Rbp^ib  bt  Ck>ninT— Taxxtiov— 
Towir  Clebk— Uakdaxvb. 
Rev.  BU  Wis.  I  1888,  provides  that  when 
a  town  refoaes  to  repair  a  bridge  thereiiL  and  an 
appeal  Is  taken  to  the  ooan^  board,  they  may 
repair  the  bridge,  and  allow  the  expense  thereof 
which  shall  be  charged  to  such  town,  and  added 
by  the  county  clerk  to  the  next  county  tax  appor- 
tioned thereto.  Section  1079  provides  that,  upon 
receiving  the  certificate  of  apportionment  from 
the  county  clerk,  the  town  olerk  shall  enter  the 
same  In  the  town  tax-roll.  Held  that,  where  a 
town  clerk  refoaes  to  obey  the  diteotlon  of  the 
county  clerk  to  so  enter  the  cost  of  such  repaini, 
asaumptU  for  the  amoont  thereof  will  not  lie 
against  the  town,  but  the  proper  remedy  is  man- 
dauMU  to  compel  the  olerk  to  make  the  entry. 

Appeal  from  circuit  court,  Wanpaca 
county. 

This  is  an  action  of  aaaumpait,  brought 
by  Waupaca  connty  against  tbe  town  of 
Matteson  to  recover  tbe  expense  of  a 
bridge  therein,  rebuilt  by  order  of  th« 
county  board.  Rev.  St.  Wis.  S  183S,  pro* 
videe  that  when  a  town  rWnses  to  repair 
a  bridge  therein,  and  an  appeal  is  taken  to 
tbe  county  board,  they  may  repair  tbe 
bridge,  and  allow  tbe  expense  thereof, 
which  shall  be  charged  to  such  town,  and 
added  by  tbe  county  clerk  to  tbe  next 
county  tax  apportioned  thereto.  Section 
1079  provides  that,  upon  receiving  tbe  cer- 
tificate of  apportionment  from  the  county 
clerk,  the  town  clerk  shall  enter  tbe  same 
in  the  town  tax-rolL 

Reed,  Grace  <ft  Rock,  for  appellant,  cited 
tbe  following  cases:  School-Dlst.  No.  2  v. 
ScbooI-DIst.  No.  1,  3  Wis.  3S3;  State  v. 
Smith,  11  Wis.  65;  State  v.  Wilson,  17  Wis. 
RS7;  School-Dlst.  v.  Town  of  Green  Grove. 
(Wis.)  46  N.  W.  Kep.  SOS,  and  cases  cite<l 
therein;  High, Extr.  Rem.  SS  16,  21,  80, 189. 
869. 

A.  X>.  Hutchinson  and  Cute,  JoneaASan- 
bom,  for  respondent 

Okton.  J.  This  is  an  appeal  from  an 
order  overruling  the  demurrer  to  tbe  com- 
plaint. The  case  Is,  in  short,  as  follows: 
Tbe  town  is  in  the  connty,  and  in  the 
town  there  was  a  bridge  across  the  Em- 
baras  river,  impassable  and  unfit  for  use. 
Tbe  county  requested  tbe  town  to  repair 
it,  and  the  town  refused.  Thereupon  an 
appeal  wasdoly  taken  tothecounty  board, 
according  to  section  1388,  Rev.  St.  The 
county  hoard  caused  the  bridge  to  be  re- 
built, at  an  expense  of  $787,  which  was 
audited  and  allowed,  and  added  to  tbe 
next  county  tax  apportioned  to  said  town 
by  tbe  county  clerk,  and  snid  clerk  direct- 
ed the  clerk  of  tbe  town  to  insert  the  same 
in  the  tax-roll  for  collection,  and  the  clerk 
of  the  town  refused  to  do  so.  Tbe  state- 
ment of  tbe  claim  was  filed  with  tbe  town 
clerk,  and    duly  presented  to  tbe  towa 
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meeting,  and  by  a  vote  thereof  was  disal- 
lowed. Judgment  1b  demandnd  against 
the  town  for  said  9737  and  interest.  This 
general  statement  of  thecumplaint  is  suffi- 
cient to  show  that  this  is  not  the  |>roper 
action  or  remedy.  The  demurrer  ougbt 
to  have  been  sustained  un  this  ground. 
The  theory  of  the  complaint  is  that  the 
provisions  uf  the  above  section  have  been 
strictly  complied  with,  so  as  to  make  it 
the  duty  of  the  town  clerk  to  insert  this 
demand  in  the  tax-roll  of  the  town  for  col- 
lection like  other  taxes,  according  to  sec- 
tion 1079,  Rev.  St.,  and  he  has  refused  so 
to  do.  According  to  these  facts,  It  was 
the  clear  and  unquestionable  duty  of  the 
town  clerk  to  have  done  so;  and  it  is 
claimed  that  his  refusal  to  do  has  given 
the  county  a  right  of  action  of  Implied  aa- 
Bumpait  against  the  town  to  recover  the 
demand. 

The  action  cannot  be  maintained.  The 
true,  and  it  would  seem  the  only,  remedy 
In  such  a  case  is  by  tuaud«niu«  against 
the  town  clerk  to  compel  him  to  do  his 
ofBcial  duty,  and  insert  the  claim  in  the 
tax-roll  of  the  town  for  collection.  The 
town  has  no  fund  with  which  to  pay  a 
Judgment  against  it  In  such  a  case,  and 
cannot  bave  until  it  has  been  raised  by 
taxation  in  this  very  way.  The  town 
cannot  possibly  pay  this  claim,  and  of 
conrse  is  not  liable  to  an  action  for  not  do- 
ing what  Is  impoosible.  If  a  Judgment 
could  be  rendered  against  the  town,  the 
county  would  be  no  nearer  the  end  than 
now;  for  the  town  clerk  must  insert  the 
judgment  in  the  tax-roll  for  collection,  and 
he  might  refuse  as  he  has  done  here.  Both 
duties  are  alike,  and  In  the  same  section. 
What,  then,  would  be  tbe  remedy?  Could 
the  town  again  be  sned  in  an  action  on 
tbe  Judgment?  This  method  might  be 
repeated,  and  without  end.  Mandamus 
against  the  town  clerk  to  compel  him  to 
discharge  this  clear  legal  duty  is  the  only 
adequate  remedy  in  either  case.  This  Is 
too  plain  for  argument.  The  end  can 
never  be  reached  by  actions  against  the 
town.  The  town  is  not  liable  In  any  ac- 
tion for  tbe  neglect  or  refusal  ol  its  clerk 
to  perform  such  an  oftlctal  duty.  Little  v. 
City  of  Madison,  49  Wis.  605,  G  N.  W.  Rep. 
249.  This  Is  a  well-established  principle  of 
law.  The  town  clerk  has  to  place  all  the 
various  kinds  of  taxes  in  the  tax-roil.  His 
refusal  to  do  so  might  occasion  a  multiplici- 
ty of  such  actions  against  tbe  town,  and 
without  any  practical  result.  Mandamus 
against  the  town  clerk  to  compel  him 
to  put  a  Judgment  In  the  tax-roll  Is  the 
proper  remedy.  State  v.  Oates,  22  Wis. 
210.  It  is  the  proper  remedy  to  compel  the 
officers  to  take  the  proper  steps  to  have 
such  claims  collected  as  other  taxes. 
State  V.  Wilson,  17  Wis.  687;  Schuol-Dlst. 
No.  2  V.  School-Dlst.  No.  1,8  Wis.  333. 
This  case  comes  within  tbe  very  offloe  of 
the  writ  of  maadamus  to  enforce  a  specific 
legal  right,  or  to  compel  the  performance 
of  a  positive  legal  duty,  when  there  is  no 
other  specific  legal  remedy.  State  v. 
Washington  Co.,  2  Finney,  552.  It  is  use- 
less to  cite  other  authorities  In  a  case 
where,  as  we  have  seen,  there  Is  no  other 
remedy.  Tbe  statute  clearly  points  out 
the  remedy  by  maadamus.    Tbe  clerk  ol 


tbe  town  mnst  Insert  the  claim  In  the  tax> 
roll,  or  must  be  compelled  to  do  so.  See 
other  cases  cited  in  appellant's  brief.  The 
other  grounds  of  the  demurrer  need  not  be 
considered.  The  demurrer  should  have 
been  sustained.  Tbe  order  of  the  circuit 
court  is  reversed,  and  the  cause  remanded, 
with  directions  to  snstaln  the  demurrer, 
and  to  dlsmlas  the  complaint. 


Grbelet  t.  Winsor  et  al. 

(Supreme  Court  of  Smith  Dakota.  Ilanjh4, 18B1.) 
VtJtVBmxm  CoxTaTAHCu — Ceattsi,  MbaTaAttH 

— JCRISDICTJON  ON  APPIIJ.. 

.  1.  In  s  former  opinion  In  Ui(8  case  (45  N.  W. 
Bep.  825)  It  was  held  that  a  chattel  mortgage 
which,  by  its  terms,  permitted  the  mortgagor  to 
sell  the  mortgaged  property  for  his  own  oeneflt, 
is  po:«sumptively  trauaulent  as  to  oreditora  of 
tbe  mortgagor,  and  that  snoh  a  mortgage,  oon- 
taining  the  power  of  sale  as  to  stock  of  goods, 
but  not  as  to  f  omiture  and  flztores,  is  presump- 
tively invalid  as  to  both;  and  this  opinion  Is  sa- 
bered to. 

i.  Held,  further,  that  the  act  of  the  territo- 
rial legislature  of  1887  authorizing  an  independ- 
ent appeal  from  an  order  of  the  district  oourt 
SQStalning  or  overruling  ademoner  is  not  la  con- 
flict with  section  1860  of  the  organic  act,  which 
provides  that  "writs  of  error,  bills  at  exceptions, 
and  appeals  shall  be  allowed  in  all  cases  from 
the  final  deotslons  of  the  district  courts  to  the 
supreme  court  of  all  the  territories,  resi>ectively, 
under  such  regulations  as  may  be  prescribed  by 
law." 

8.  Such  seotion  is  not  the  aooroe  of  the  gen- 
eral appellate  power  of  the  supreme  ooort,  aiM  is 
not  intended  to  limit  its  Jurisdiction  to  oases 
therein  named,  but  does  qualify  the  preceding 
section  1806,  which  declares  that  such  appellate 
Jurisdiction  "shall  be  limited  bylaw,  "so  that 
no  law  shall  so  limit  or  prescribe  its  Jurisdiction 
as  not  to  allow  writs  ot  error,  bills  of  excep- 
tions, and  appeals  In  all  oases  from  the  final  de- 
cisions of  the  district  oonrts. 
(Syllabus  by  the  Court) 

On  rehearing. 

Kellam,  J.  This  case  was  aigaed  and 
decided  at  a  former  term.  See  46  N.  W. 
Rep.  826.  The  priucipal  questions  pre- 
sented and  argued  were:  (1)  The  force 
and  effect  of  tbe  provision  in  the  lease  fur 
a  lien  for  rent,  as  against  the  mortgage 
nreditors,  considered  in  connection  with 
other  provisions  of  the  lease;  and  (2)  tbe 
Jurisdiction  of  the  territorial  supreme 
court,  to  which  this  appeal  was  original- 
ly taken,  to  entertain  an  appeal  from  an 
order  overruling  a  demurrer.  The  second 
question  was  not  considered  in  tbe  opin- 
ion of  tbe  court;  and  on  that  account, 
niore  pHrticularly,  though  not  exclusively, 
a  rearKumentof  thecasewas  allowed.  We 
held  that  the  stipulation  for  a  lien  for 
rent  upon  the  goods,  fixtures,  and  furni- 
ture was,ineftect,achattelmortgage;  and 
that  the  further  provision  allowing  the 
mortgagor  to  make  sales  "in  the  usual 
course  of  retail  trade,"  without  any  pro- 
viso or  agreement  as  to  th9  application 
of  the  proceeds,  or  any  part  thereof,  was 
a  stipulated  permission  to  sell  for  his  own 
use;  and  that  while  such  permission  did 
not,  in  terms,  extend  to  the  furniture  and 
fixtures,  its  legal  effect  was,  as  againat 
other  creditors,  to  make  such  chattel 
mortgage  presumptively  fraudulent,  not 
only  as  to  the  goods,  but  as  to  the  fur- 
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nitare  and  flxturea.  It  Is  this  holding, 
that  the  preaumptlon  of  Invalidity  ap- 
plies to  the  entire  mortKage,  and  tends 
to  defeat  the  Hen  upon  the  furniture  and 
flxtorea,  as  well  an  upon  the  goods,  of  which 
respondent  complains.  In  our  former 
opinion  we  recognised  the  tact  that  upon 
■this  question  different  courts  had  reached 
directly  Inconsistent  conclusions :  but  the 
eamestnesB  and  ability  with  which  the 
•contvntion  is  again  presented  Induces  us 
briefly  to  review  the  question. 

Referring  to  respondent's  brief,  we  do 
not  think  Jones,  in  hla  work  on  Chattel 
Mortgages,  intends  or  undertakes  to  state 
the  rule,  adverse  to  our  former  holding, 
as  an  established  one.  He  says  it  '^is 
held, "  and  refers  to  casw  in  support  from 
toar  diOerent  states.  In  the  immediately 
preceding  section  (860)  he  says,  "In  New 
Xork  and  one  or  two  other  states"  the 
contrary  rule  prevails;  in  support  uf 
which  he  also  refers  to  cases  from  four 
different  states.  In  a  foot-note  to  section 
351,  be  quotes  from  the  opinion  of  Judge 
Dillon  in  the  Klrkbride  Oase,  6  Dill.  116, 
■and  the  same  is  reproduced  in  respond- 
ent's brief;  but  this  must  not  be  taken 
■as  an  expression  of  this  learned  Judge's 
opinion  of  what  the  general  law  is  apon 
this  subject.  The  case  was  from  Missouri, 
and  the  opinion  simply  states  that  the 
conrts  of  that  state  bad  settled  the  ques- 
tloD  for  that  Jurisdiction,  and,  in  ac- 
cordance with  the  established  rule  In  the 
federal  courts,  the  holding  of  the  state 
court  was  followed.  The  American  & 
English  Encyclopedia  of  Law  (volume 
3,  p.  187)  says:  "A  mortgage  of  per- 
gonal chattels  which,  under  the  statutes, 
is  fraudulent  and  void  as  to  a  part 
of  the  chattels  covered  by  it,  (e.  it.,  as  be- 
ing intended  to  delay  and  defraud  credit- 
ors.) is  void  altogether;"  but  in  the  foot- 
note cites  two  cases  for,  and  two  against, 
the  proposition.  So.  in  2  'Wait,  Act.ftDef. 
p.  191,  we  find:  "It  has  been  held  that  a 
mortguge  of  chattels  which  Is  void  as  to 
a  part  of  the  chattels  covered  by  it,  as 
b^ng  given  to  hinder,  delay,  and  defraud 
creditors,  is  void  as  to  the  whole;"  but 
recognises  a  contrair  holding  in  State  v. 
Tasker,  31  Mo.  445.  Walt  on  Fraudulent 
Conveyances  (section  194)  says:  "We 
shall  see,  presently,  that  as  a  general  rule 
a  transaction  void  In  part  for  any  cause 
is  entirely  void ; "  and  cites  in  illustration 
Russell  V.  Winne,  37  N.  Y.  591.  And  again, 
in  section  484:  "And  as  a  general  rule  a 
-deed  which  is  fraudulent  in  part  as  tocred- 
itora  will  be  declared  void  tntoto."  In 
Bnnap  on  Fraudulent  Conveyances  (page 
486)  It  is  said:  "If  a  mortgage  is  made 
with  the  intent  to  secure  n  part  of  the 
.property  to  the  mortgagee,  and  to  cover 
the  residue  for  the  use  uf  the  debtor,  it  la 
void  as  to  the  whole."  "A  fraudulent 
stipulation  in  a  written  instrument  viti- 
ates the  entire  instrument."  The  fact  is 
It  Is  beyond  the  power  or  the  province 
of  any  text-writer  *o  state  wbat  the  law 
■really  is  on  tbispart.icular  question,  for  the 
courts  are  in  plain  and  notorious  disagree- 
ment upon  the  subject;  and  we  think  the 
authorities,  so  far  as  numbers  go,  do  not 
largely  preponderate  either  way. 

But  respondent  ioalsts  that  under  our 


statute  the  fraudulent  character  of  the 
mortgage  as  to  any  part  of  the  property 
could  not  be  determined  by  the  court  on 
demurrer,  as  a  matter  of  law.  Section 
4656,  Comp.  Laws,  so  far  as  it  relates  to 
the  facts  or  the  question  under  considera- 
tion, reads  thus:  "Every  transfer  of  prop- 
erty or  charge  thereon  made  •  •  • 
with  intent  to  delay  or  defraud  any  cred< 
itor  or  other  person  of  his  demands  is 
void  against  all  creditors  of  the  debtor. " 
&S  section  4659  the  question  of  fraudulent 
Intent  is  declared  to  be  one  of  fact,  and 
not  of  law.  This  last  section,  making 
fraudulent  Intent  a  question  of  fact,  is  not 
peculiar  to  this  jurisdictfon.  It  is  the 
same  in  New  York,  Wisconsin,  Minnesota, 
Indiana,  Michigan,  Nebraska,  California, 
and  perhaps  other  states;  and  there  is,  I 
think,  nearly  an  unbroken  uniformity  in 
holding  that  such  provision,  in  the  lan- 
guage of  Davis,  J.,  In  stating  the  law  as 
held  by  the  Indiana  supreme  court,  "ap- 
plies to  cases  of  actual  or  meditated  and 
intentional  fraud,  and  is  not  applicable 
to  written  Instruments  which  the  law  ad- 
Judges  to  be  fraudulent  on  their  face,  and 
consequently  void."    Robinson  v.  Elliott. 

22  Wall.  518.  And  the  courts  of  these 
states — Michigan  excepted — have  not  hesi- 
tated to  declare  void,  presumptively  or 
conclusively,  as  a  matter  of  law,  instru- 
ments which  themselves  exhibit  thefraad- 
ulent  intent.  Edgell  v.  Hart,  9  N.  Y.  218; 
Russell  V.  Wlnne,  87  N.  Y.  591;  Coleman 
V.  Burr,  93  N.  Y.  81;  Place  v.  Lang- 
worthy,  18  Wis.  629;  Stelnart  v.  Deuster, 

23  Wis.  136;  Blakeslee  v.  Rosman.  48  Wis. 
116;  Williams  v.  Evans.  6  Neb.  216;  Hor- 
ton  T.  Williams,  21  Minn.  187 ;  Jenners  x. 
Doe,  9  Ind.  461. 

We  come  again  to  the  old  question,  is 
the  security  clause  in  the  lease,  which  it  Is 
conceded  should  be  treated  as  a  chattel 
mortgage,  presumptively  fraudulent  as  to 
furniture  and  fixtures,  as  well  as  to  the 
goods,  the  stipulation  that  the  mortga- 
gor might  sell  in  the  usual  course  of  trade 
applying  only  to  the  goods?  Upon  wbat 
theory  does  the  law  declare  the  mort- 
gage of  these  goods  invalid?  The  answer 
is  that  it  was  given  with  a  fraudulent  In- 
tent,—not,  of  course,  morally,  but  legally, 
fraudulent,— and  that  because  its  natural 
and  obvious  effect  is  to  binder  and  delay 
other  creditors  of  the  mortgagor.  When 
respondent  took  his  mortgage,  and  there- 
in stipulated  that  tbe  mortgagor  might 
dispose  of  a  part  of  tbe  mortgaged  prop- 
erty for  bis  own  benefit,  it  was  an  agree- 
ment In  advance  with  the  mortgagor  that 
be  would  not  look  to  nor  depend  upon 
such  property  for  his  security.  The  ap- 
parent effort  and  effect  was  to  make  it  a 
mortgage  as  to  the  public,  but  not  as  be- 
tween themselves.  Under  such  an  agree- 
ment tbe  mortgagor  might  dispose  of  the 
bulk  of  the  property,  in  terms  covered  by 
tbe  mortgage,  and  convert  the  proceeds 
to  his  own  use;  but  if,  while  such  conver- 
sion was  going  on,  a  creditor  should  seise 
any  part  of  it,  the  mortgagee  would 
stand  ready  with  his  mortgage  to  protect 
it.  The  mortgage  could  not  have  been  In- 
tended to,  nor  did  It,  give  the  mortgagee 
any  certain  or  abiding  lien  on  the  goods 
for  the  payment  of  bis  clalia;  iotiU^dls- 
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tinctly  proTlded  that  the  goods,  apparent- 
ly pledged  fur  auch  parpoHe,  might  be  sold 
at  the  will  ot  the  mortgagor,  regardlesa 
ol  payment  made  ur  contemplated,  pre- 
cisely as  though  there  were  no  mortgage. 
This,  we  say,  makes  the  mortgage  pre- 
sumptively fraudulent,  because  its  natural 
and  legitimate  effect  Is  a  fraud  upon  other 
creditors;  and,  as  every  man  is  presumed 
to  intend  the  obrlous  reualt  ot  bis  own 
acts,  the  law  presumes  that  the  resulting 
mischief  was  contemplated.  It  is  well 
known  thac  In  many  of  the  states  such  a 
mortgage  is  held,  in  law,  com-Iusively 
fraudulent;  but,  conscions  that  there  are 
many  cases  where  kindred  pruviBloos,  ap- 
parently vicious,  are  not  fraudulent  in 
fact,— provisions  whose  fraudulent  com- 
plexUm  may  be  changed  by  explanatory 
and  affirmative  evidence  of  good  faith, — 
we  think  the  rule  best  calculated  to  work 
Justly  In  the  most  cases,  and  unjustly  in 
the  fewest,  is  that  such  mortgages  should 
be  held  presumptively  frnndulent  only, 
leaving  In  every  case  the  suspicion  which 
attached  to  such  a  mortgage  to  be  over- 
come and  removed,  if  it  can  be,  by  evi- 
dence showing  the  entire  bona  Odes  of  the 
parties  in  the  transaction  towards  oth- 
er creditors.  But,  having  adopted  such 
rule,  there  is  the  greater  reason  for  mak- 
ing it  apply,  In  a  case  like  this,  to  tlie 
mortgage  lu  toto;  as  well  to  the  furniture 
and  fixtures  as  to  the  goods.  It  the  mort- 
frage  were  held  conclusively  fraudulent.  It 
would  be,  as  to  other  creditors,  as  though 
there  were  no  mortgage,  and  It  would 
present  no  shield  to  protect  the  property 
from  their  attacks;  but  It  the  mortgage 
is  only  presumptively  Invalid,  aud  may 
in  fact  be  good,  creditors  may  only  ap- 
proach such  property  at  their  peril.  The 
parties  to  the  Instrument  are  the  only 
ones  who  can  know  in  advance  whether 
it  Is  in  fact  fraudulent  or  not.  If  it  is.  it 
isbecauseit  was  so  intended,  and  in  that 
enseno  part  of  it  ought  to  be  saved;  but 
if  it  was  in  tact  given  in  good  faith,  and 
tinder  such  circumstances  as  to  purge  It  ot 
the  suspicion  of  fraud  which  the  law 
raises,  the  presumption  against  its  validi- 
ty may  be  overcome,  and  thus  the  entire 
mortgage  held  good.  The  unfairness  ot 
such  an  instrument  towards  other  credit- 
ors Is  further  manifest  in  this;  Its  possi- 
ble validity  rendere  it  a  protecting  shelter 
for  property  pledged  as  security  in  form, 
but  nut  In  fact.  The  mortgage  assumes 
to  create  a  lien,  both  upon  goods  and 
furniture  and  fixtures,  but  authorizes  the 
mortgagor,  at  his  pleasure,  to  destroy  it 
as  to  the  goods.  This  fact  seems  quite  in- 
consistent with  the  thought  that  the 
goods  were  to  cunstltute  security  to  the 
mortgagee.  A  legitimate.  If  not  the  inevi- 
table. Inference  is  that  the  goods  were  to 
be  mortgaged.  If  necessary  to  protect 
them  from  creditors;  otherwise,  the  secu- 
rity should  be  upon  the  funiture  and  fixt- 
ures only.  Such  an  InHtrument  gives  a 
protection  and  an  advantage  to  the 
mortgage  debtor,  to  which.  In  fairness  to 
his  creditors  generally,  ho  is  not  entitled, 
and  casts  suspicion  upon  the  entire  Instru- 
ment. 

For  these  reasons,  and  others  expressed 
in  our  former  opinion,  we  think  the  mort- 


gage. It  fraudulent  at  all,  is  so  altogether, 
and  that  the  provision  allowing  the 
mortgagor  to  make  sales  for  his  own  ben- 
efit renders  it  prima  facie  so.  We  think 
this  holding  places  both  mortgagor  and 
mortgagee  just  where  they  ought  to  be. 
If  the  mortgage  was  a  device  to  protect 
the  mortgage  debtor's  propert}',  in  his 
own  Interest,  and  not  as  security  tor  the 
mortgage  debt,  it  ought  not  to  be  saved, 
even  as  to  furniture  and  fixtures;  but  if 
the  transaction  Is  shown  to  be  an  open, 
fair,  and  honest  one,  and  innocent  of  the 
bad  intent  which  the  law  presumes  trum 
the  facts  exhibited  by  the  instrument  it- 
self, then  the  mortgage  ought  to  be  held 
good  as  to  all  the  property  covered  by  it. 
The  burden  is  upon  the  mortgagee.  He 
has  voluntarily  assumed  it  by  taking  a 
mortgage  which,  however  Innocent  It  may 
be  in  fact,  is  so  well  adapted  to  fraudulent 
uses  that  the  law  puts  upon  him  the 
onnaol  showing  that  it  Is  not.  In  fact, 
what  it  appears  to  be.  The  following  are 
cases,  citing  but  one  from  a  state,  which 
announce  the  rnle  which  we  have  adopted. 
It  is  Just  to  ourselves,  however, to  remark 
that  as  to  two  or  three  of  them  we  have 
not  had  access  to  the  state  reports  which 
contain  the  opinions,  but  have  depended 
upon  reference  to  and  quotations  from 
them  In  other  cases.  Russell  v.  WInne,  37 
N.  T.591;  Hortonv.Wllliam8,31Mlun.l87; 
Burke  V.  Murphy,  27  Miss.  1R7;  Wilson  v. 
Voight,  (Colo.)  13  Pac.  Rep.  728;  aaflin  v. 
Foley,  22  W.  Va.  434;  Sommerville  v.  Hor- 
ton,  4  Yerg.  641.  The  following  are  con- 
tra: State  V.  Tasker,  31  Mo.  445;  Barnet 
V.  Fergui,  61  111.  352;  Davenport  v.  Foulke, 
88  Ind.  382;  Hayes  v.  Westcott,  (Ala.)  8 
South.  Rep.  337;  Lund  v.  Fletch*,  39  Ark. 
325.  And  these  in  federal  courts,  following 
the  rnle  adopted  In  the  jurisdiction  In 
which  the  case  orifi:lnate<l :  In  re  Kahley, 
(^WiH.)  2  BIS8.883;  In  re  Klrkbride,  (Mo.)  5 
Dill.  116. 

The  remaining  question,  and  the  one 
not  considered  in  our  former  opinion,  is 
MS  to  the  jurisdiction  of  the  late  territorial 
supreme  court  to  entertain  an  appeal  from 
an  order  overruling  a  demurrer;  this  ap- 
peal having  been  taken  to  said  court,  and 
found  upon  its  calendar  as  it  came  to  us, 
as  the  successor  ot  said  territorial  supreme 
court.  The  question  involved  the  proper 
construction  of  several  sections  of  the  fed- 
eral statutes,  which  in  part  constitute  the 
organic  act  of  the  old  territory  ot  Da- 
kota, and  In  connection  therewith  an  act 
of  the  territorial  legislature,  hereinafter 
more  particularly  referred  to,  and,  while 
no  longer  of  great  practical  Importance 
generally,  it  is  Interesting  un  account  of  its 
character,  and  necessary  to  be  considered 
In  disposing  ot  this  case.  It  would  be  a 
waste  of  time  to  discuss  the  relation  of 
the  territorial  courts  to  the  congressional 
legislation  which  created  them,  and  ail  dis- 
cussion of  the  question  now  presented 
must  be  predicated  upon  the  understand- 
ing that  all  the  power  aud  Jurisdiction 
which  the  territorial,  supreme  court  had 
or  could  exercise  must  be  found  In  the  fed- 
eral statutes.  In  the  organization  ot  the 
territory  ol  Dakota,  congress  provided, 
as  In  other  cases,  tor  a  system  ot  courts, 
which  should  constitute!  the.  Judicial  do- 
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partmnit  of  the  troyemment.  Section 
1907,  Bev.  St.  :)874,  provides  tbafthe  ]u> 
diclal  power  in  •  •  *  Dakota  •  •  • 
shall  be  vested  In  a  supreme  court,  district 
courts,  probate  courts,  and  in  Jaatlces'  of 
the  peace."  "Sec.  1866.  The  Inrisdlction, 
both  appellate  and  origrlnal,  of  the  conrts 
provided  for  in  sections  1907  and  1808  [the 
section  last  named  relerrlnK  to  Arizona 
only]  shall  be  limited  bylaw.'  "Sec. 1868. 
The  supreme  court  and  district  courts,  re- 
spectively, of  every  territory  shall  possess 
chancery,  as  well  as  common-law,  Jurls- 
dlctlon.  Sec.  1889.  Writs  of  error,  bills  of 
exception,  and  appeals  shall  be  allowed  in 
all  eases  from  the  final  decisions  of  the 
district  courts  to  the  sopreme  court  of  all 
the  territories,  respectively,  under  sach 
regulations  as  may  be  prescribed  by  law; 
bat  In  no  case  removed  to  the  supreme 
coort  shall  trial  by  jury  be  allowed  in 
that  court. "  These  are  the  provisions  of 
the  federal  statutes  which  granted,  detlned, 
and  Umited  the  powers  and  inrisdlction  of 
the  supreme  court  of  Dakota  territory. 
In  1887  the  territorial  legislature  assumed 
to  enact  a  law  providing  that  an  ind^ 
pendent  appeal  might  be  taken  to  the  su- 
preme court  from  an  order  of  the  district 
court  sustaining  or overrulinga demurrer; 
and  the  qnestion  now  before  ns  is.  Is  snch 
law  valid?  Respondent  contends  that  it 
Is  not,  becanse  said  section  1869  limits  ap- 
peals to  "  final  doclBlons  of  the  district 
conrts,"  and  an  order  Rnstaining  or  over- 
ruling a  demurrer  is  not  "a  final  decision." 
Prior  to  the  passage  of  the  law  of  1887  the 
supreme  court  of  the  territory  bad  given 
expression  to  Its  opinion  as  to  the  mean- 
ing and  force  of  these  sections,  and  held 
In  Manufacturing  Co.  v.  Walsh,  2  Dak.  41, 
8  N.  W.  Rep.  807,  that  the  etiect  of  said 
section  18n9wa8tolimittheappellate]nriB- 
diction  of  the  supremecourt  to  the  review 
of  "final  decisions  of  the  district  courts," 
and  dismissed  the  appeal,  which  was  from 
an  order  sustaining  a  demurrer  to  one 
paragraph  of  defendant's  answer.  And 
the  question  nuw  presented  does  not  nec- 
essarily Involve  the  correctness  of  that 
decision ;  for  the  court  there  expressed  the 
opinion  that  the  territorial  law  then  in 
force  was  not  intended  to  authorise  an  in- 
dependent appeal  from  an  interiocatory 
order,  but  that  snch  order  might  be  ap- 
pealed from  and  reviewed  in  conjunction 
with  the  appeal  from  the  final  judgment. 
This  view  prevailing  would  fully  justify 
the  decision  upon  that  ground,  and  make 
tlie  further  expression  of  opinion  as  to  the 
meaning  and  effect  of  said  section  1869 
obiter.  The  further  expression  of  opinion 
was  that,  if  snch  law  was  Intended  to 
give  an  independent  appeal  in  such  case,  it 
was  Invalid,  because  in  violation  of  the 
org:anlc  act.  The  fact,  however,  cannot 
escape  our  attention  that  although,  as  is 
usual  with  the  learned  judge  who  wrote 
the  opinion,  the  general  qnestion  of  the 
force  of  these  sections,  beyond  the  partic- 
ular qnestion  In  his  opinion  necessarily  in- 
volved, was  vigorously  discussed,  and  bis 
conclusions  ascleariy  and  concisely  stated, 
Its  doctrine  has  not  been  implicitly  adopt- 
ed, nor  Its  teaching  faithfully  followed,  by 
legislature,  bench,  or  bar.  While,  upon 
such  a  qnestion,  the  opinion  of  the  court 


is  paramount  tu  that  of  the  togt41atnre, 
still  the  fact  remains,  for  what  it  is 
worth,  that  notwithstanding,  and  appar- 
ently in  conflict  with,  the  opinion  expressed 
in  that  decision,  the  legislature  very  evi- 
dently understood  that  said  section  1869 
did  not  so  limit  the  jurisdiction  of  the  su- 
preme court ;  for  no  other  view  would  jus- 
tify the  law  of  1887.  Nor  has  the  court  it- 
self which  made  the  decision  consulted  in 
other  cases  to  measure  its  jurisdiction  by 
the  views  there  announced.  Smith  v. 
Adamt)  was  the  title  of  the  Brown  county- 
seat  contest  case,  taken  to  the  territorial 
supreme  court  on  appeal  from  thedeclsion 
of  the  district  court  on  demurrer  to  the 
notice  of  contest.  The  appeal  was  not 
dismissed  for  want  of  jurisdiction,  but 
was  entertained,  beard,  and  decided  on 
the  merits.  The  opinion  of  the  court  is 
not  yet  pnblished,ibut  the  ease  was  subse- 
quently appealed  to  the  United  States  su- 
preme court,  and  the  facto  sufficiently  ap- 
pearln ISOU. S.  167, 9Snp.  Ct.  Rep.  566.  Bost- 
wickv.  Knight, 6 Dak.  806,40  N.W.Kep. 844, 
was  an  appeal  from  an  interlocutory  or- 
der. The  court  dismissed  theappeal  upon 
the  ground  that  the  order  appealed  from 
wasa  chambers  order,  and  tberefurenotap- 
pealable  under  the  statute,  and  forthefnr- 
ther  reason  that  the  record  presented  no 
bill  of  exceptions.  The  court,  in  its  opin- 
ion, puts  Its  dismissal  upon  these  distinct 
grounds.  It  would  hardly  have  so  dis- 
posed of  the  eafie  upon  grounds  of  practice 
only.  If  It  had  entertained  the  opinion 
that  the  court  conld  have  no  jurisdiction, 
under  the  organic  act,  to  entertain  such 
an  appeal.  White  v.  Railway  Co.,  6  Dak. 
608,  41  N.  W.  Kep.  7S0,  was  an  appeal  from 
an  order  of  the  district  court  refusing  to 
change  the  place  of  trial.  The  qnestion 
of  the  want  of  jurisdlctiou,  for  the  very 
reason  now  under  consideration,  was 
squarely  raised  and  argued  by  respond- 
ent, so  that  the  matter  could  not  have 
been  overlooked ;  yet  the  court  enter- 
tained the  appeal,  and  made  a  decision 
upon  the  merits.  These  facts  are  referred 
to  in  support  of  the  intimation,  already 
made,  that  the  doctrine  of  Manufacturing 
Co.  V.  Walsh,  supra,  has  not  been  univers- 
ally acquiesced  In. 

Bearing  upon  this  discussion,  it  is  a  sig- 
nificant fact  that  these  pro  visions  of  the  fed- 
eral la  ws  ha  ve  not  been  peculiar  to  Da  kota, 
nor  to  the  mora  recently  organised  terri- 
tories. For  many  years  they  have  consti- 
tuted nearly  a  stereotyped  formula  which 
congress  has  used  to  convey,  define,  and 
limit  the  power  and  jurisdiction  of  the 
territorial  conrts ;  and  whatever  they  have 
meant  as  to  other  territories,  they  have 
meant  as  to  Dakota.  The  name  provis- 
ions Identically  are  found  in  the  act  of  con- 
gress of  March,  1849,  organizing  the  terri- 
tory of  Minnesota.  The  legislature  of  that 
territory  passed  a  law  providing  for  ap- 
peals from  the  district  to  the  supreme 
court  on  in terlocutoryordersaud  decisions 
on  demurrer.  St.  Minn.  1851,  p.  414,  S  7.  I 
have  come  across  no  case  in  whicb"  the 
consistency  of  this  Minnesota  statute 
with  the  organic  act  was  directly  in  qnes- 
tion, but  Its  validity  was  fully  recognised 


>  Not  reported. 
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by  tbe United  States  anpreme  conrt  Id  HoI- 
combe  v.  McKuslck,  20  How.  562,  an  ap- 
peal from  an  order  BUBtalnlu^:  a  demurrer, 
In  wbicb  that  court  Bays:  "The  statuteii 
of  Minnesota  have  provided  for  an  ap- 
peal from  the  district  to  the  supreme  court 
un  an  interlocutory  order  affecting  the 
merits.  It  was  therefore  properly  taken 
to  the  supreme  court  of  the  territory." 
In  1838  the  territory  of  Iowa  was  organ- 
ised by  act  of  congress,  and  the  Jurisdic- 
tion of  Ita  courts  was  deBned  as  in  the 
sections  above  quoted.  A  cnrnory  exam- 
ination of  the  territorial  supreme  court  re- 
ports shows  that  that  court  did  not  hesi- 
tate to  entertain  and  determine  appeals 
from  Interlocutory  orders  and  decisions 
not  final.  See  Sleeth  v.  Murphy,  1  Mor- 
ris, 821 ;  Long  V.  Long,  Id.  458;  Banlc  r. 
n.  S.,  Id.  482.  The  last  case  cited  went 
to  the  United  States  supreme  court,  and 
its  opinion  recognizes  the  fact  that  the 
judgment  appealed  from  was  not  final, 
for  it  says:  "We  presume  that  the  su- 
preme court  of  the  territory  awarded  the 
procedendo  to  the  district  court  in  order 
to  enable  It  to  proceed  to  final  Judgment. " 
See  Bank  v.  U.  S.,  6  How.  21.3.  It  Is  true, 
these  appeals  were  dismissed  by  the  Unit- 
ed States  coort  on  the  ground  of  want  of 
Jurisdiction  In  that  court;  but  nowhere  Is 
it  intimated  that  the  territorial  supreme 
conrt  bad  not  jurisdiction  of  such  cases, 
but,  on  the  contrary,  it  was  directly 
affirmed  that  they  were  properly  taken 
there.  The  courts  of  Woshlnsrton  Terri- 
tory depended  upon  these  same  sections 
for  their  jurisdiction;  and  yet  we  find  the 
same  condition  both  as  to  territorial  legis- 
lation, and  the  practice  of  the  courts,  sec- 
tion 446  of  their  Code  providing  for  an  ap- 
peal from  an  order  "when  It  sustains  or 
overrules  a  demurrer. "  The  present  terri- 
tories of  Utah  and  Arizona,  with  courts 
chartered  and  controlled  by  these  same 
provisions,  both  bare  territorial  statutes 
aathorizing  Independent  appeals  from  in> 
terlocntory  orders.  Utah,  section  3635,  par. 
8,  Comp.  Laws;  Arizona,  section  2786, 
Comp.  Laws.  We  have  not  bad  the  facili- 
ties, nor  Is  it  necessary,  to  pursue  the  in- 
quiry further,  but  we  have  little  doubt  the 
same  practice  prevailed  in  other  terri- 
tories under  the  same  conditions;  but 
these  instances  establish  the  fact  that  in 
none  of  these  territories  were  the  provis- 
ions of  said  section  1869  regarded  as  pro- 
hibiting the  territorial  legislatures  from 
providing  by  law  that  appeals  might  be 
taken  from  decisions  of  the  district  courts 
that  were  not  "final  decisions"  in  the 
sense  that  such  decisions  "roust  terminate 
the  lltlga  tion  between  the  parties  to  the 
suit."  They  show  the  further  fact  that 
such  constmctlon  of  these  federal  laws, 
and  the  practice  under  them,  which  could 
only  be  justified  by  such  construction, 
were  well  known  to  and  fully  acquiesced 
In  by  the  authorities  at  Washington. 
While  this  long  and  repeated  acquiescence 
In  such  constroctlun,  and  in  the  acts  of 
the  territorial  legislatures,  and  the  prac- 
tice of  the  courts  depending  upon  It,  would 
not  be  conclusive  as  to  its  correctness.  It 
has  much  persuasive  force,  and  Is  in  direct 
line  with  the  remark  of  Chief  Justice  Chasr 
in  tbe  Utah  case:   "In  the  first  place,  we 


observe  that  the  law  has  received  tbe  Im- 
plied sanction  of  congress.  It  was  adopt- 
ed in  1859.  It  has  been  In  the  statute  book 
for  more  than  twelve  years.  It  must  hav* 
been  transmitted  to  congress  soon  after  it 
was  enacted.  •  •  *  Tbe  simple  dlBap* 
proval  by  congress  at  any  time  would 
have  annulled  it.  It  is  no  unreasonable 
inference,  therefore,  that  it  was  approved 
by  that  body. "  Clinton  v.  Englebrecbt, 
13  Wall.  446. 

We  think  it  Is  hardly  permissible  to  be- 
lieve that  these  repeated  acts  of  territorial 
legislation,  and  the  constant  practice  of 
territorial  coorts,  aboold  not  have  re- 
ceived some  notice  from  some  department 
of  tbe  general  government,  if  they  consti- 
tuted plain  and  open  violations  of  the  la  wa 
of  congi-ess  which  were  tbe  constituent  and 
organic  acts  of  tbe  territories.  Referring 
again  to  sections  1866  and  1868.  they  pro- 
vide that  the  supreme  and  district  coartM 
shall  possess  chancery,  as  well  as  com- 
mon-law. Jurisdiction,  and  that  sncb  Joris- 
diction,  both  appellate  and  original,  shall 
be  limited  by  law.  Here  is  the  active  and 
efficient  grant  and  confirmation  of  general 
Judicial  power  to  and  in  tbese  courts, — 
chancery,  common-law,  original,  and  ap- 
pellate. All  the  Jurisdictlnn  which  these 
courts  have  or  had  springs  from  these 
two  sections.  Strike  out  section  1869, 
which  says  that  writs  of  error,  bills  of  ex- 
ception, and  appeals  shall  be  allowed  In  all 
cases  from  the  final  decisions  of  the  dis- 
trict courts  to  the  supr  <me  court  under 
such  regulations  as  may  be  prescribed  by 
law,  and  would  anybody  doubt  that  tbe 
supreme  court,  under  its  general  appellate 
powers,  as  provided  in  sections  18iS6and 
1868,  could  entertain  an  appeal  from  a 
final  decision  of  a  district  court?  If  so,  its 
appellate  Jurisdiction  as  to  such  cases  doee 
not  come  from  said  section  1869.  Our  view 
is  that  tbe  true  meaning  of  sections  1S66 
and  1868  is  not  changed,  but  emphasised, 
by  reading  them  together  as  though  tbe 
word  "but"  connected  them,  and  they 
would  then  declare  that  the  appellate 
Jurisdiction  of  the  supreme  conrt  shall  be 
limited  by  law,  but  writs  of  error,  etc., 
shall  be  allowed  in  all  cases,  etc. ;  that  tbe 
office  of  section  1869  is  neither  to  directly 
create,  enlarge,  or  limit  such  Jurisdiction, 
but  does  qualify  the  words,  "shall  be  lim- 
ited by  law,"  so  that  no  law  shall  so  lim- 
it, qualify,  or  prescribe  the  appellate  juris- 
diction of  the  supreme  conrt  as  not  to  al- 
low writs  of  error  and  appeals  in  all  case* 
from  the  final  decisions  of  tbe  district 
courts.  Erase  said  section  1869,  and  the 
general  appellate  power  of  the  supreme 
court  Is  not  taken  away,  nor  the  terri- 
torial legislature  prohibited  from  llmltiilK 
or  defining  it  by  law,  but  there  Is  only  re- 
moved tbe  affirmative  requirement  that  it 
must  extend  to  the  review  of  final  decie- 
lons.  By  section  1S66,  such  appellate  Juris- 
diction "shall  be  limited  by  law."  In  tbe 
organic  acts  of  moat  of  the  territories,  tbe 
expression  iSi'shall  be  as  limited  bylaw," 
and  the  law  which  may  thus  limit,  or  pre- 
scribe this  jurisdiction  may  be  either  federal 
or  territorial.  Ferris  v.  Higley,  20  Wall. 
376.  If  territorial,  it  must  be  within  tbe 
scope  and  limits  of  tbe  acts  of  congress, 
and  must,  under  tbe  requirement  of  sec- 
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tion  1869,  allow  appeals  In  all  cases  from 
final  decisions.  In  other  words,  sections 
1866, 1808,  and  1907  sopply  a  complete  sys- 
tem otconrtsfor  the  territory,  with  thegen- 
eral  nature  and  extent  of  the  Jarlsdlction 
of  each  declared  by  the  ezprePM  terms  of  the 
act,  or  by  the  terms  by  which  those  conrts 
are  designated.  The  district  conrts  are 
trlbonalsuf  g^eneral  jnrisdivtlon,  bothcom- 
mon-law  and  chancery;  and  the  sopreme 
court  possesses  primarily,  and  almost  ez- 
elasively,  appellate  powers.  These  terms 
import  clearly  the  natare  and  powers  of 
these  conrts;  and  within,  and  subordinate 
to,  this  general  investiture  of  Jurisdiction, 
thetertitorial  legislature  may  more  partic- 
ularly prescribe  and  regulate  their  powers 
and  Jnrisdi(;tlon.but  must  not  so  limit  or 
define  tbe  jurisdiction  of  the  supreme  court 
asnot  to  allow  writs  of  error,  bills  of  excep- 
tions, and  appeals  In  all  cases  from  the 
final  decisions  of  the  district  courts. 

Following  these  views,  we  hold  that  the 
act  of  tbe  territorial  legislature  of  1887 
authorising  an  appeal  to  the  supreme 
court  from  an  order  sustaining  or  orer- 
rollng  a  demurrer  did  not  violate  either 
tbe  letter  or  spirit  of  the  organic  act. 
After  full  consideration,  we  see  no  reason 
for  changing  our  former  disposition  of 
this  case. 


Halubt  t.  Folsom. 

{attpremeCovrt  of  NorOiDakota.    Feb.  4,189L)> 

Waxkaxtt— Action  fob  Bbsach— Coktliotiiio 
svideitox. 

1.  In  an  execatory  oontnust  for  the  sale  of 
peraonal  property,  the  vendor  may  wairant  the 
qnalitr  ot  the  gooda  contraoted  to  he  sold,  and 
anch  wairanty  ^ill  hare  the  binding  force  of  a 
warranty  apon  a  sale  inprceaentl,  and  no  greater. 

2.  Bnch  warranbr  will  not  cover  defects  that 
are  patent  or  readily  discovered  on  inspection, 
and  It  is  the  duty  of  the  vendee  to  reject  tue 
property  If  it  does  not  conform  to  the  representa- 
tioaa;  bat  if  the  vendee  accepts  the  property 
without  knowing  or  having  reason  to  believe 
that  it  does  not  f  ulflll  the  terms  of  the  warranty, 
and  the  defect  is  oae  that  might  not  be  readily 
diaoorered,  the  vendee  may,  upon  a  subsequent 
discovery  of  the  defect,  bring  an  action  for  oam- 
ages  on  the  warranty  without  returning  or  offer- 
ing to  retam  the  property. 

8.  Where  there  is  a  substantial  conflict  in  the 
testimony,  tbe  ]ary  are  the  sole  Judges  of  the 
weight  of  eridence;  and,  where  the  trial  court 
charged  the  Jury  that  certain  propositions  must 
be  established  by  a  clear  preponderance  of  evi- 
dence, this  court  cannot  say  that  the  ]nry  disre- 
garded the  charge  of  the  court,  simply  because 
we  might  think  the  preponderance  of  testimony 
was  not  in  favor  of  such  proposition. 

4.  The  poor  credit  of  the  vendee  oamiot  be 
shown  to  rebut  evidence  of  a  warranty  where  the 
sale  was  made  on  credit,  but  at  a  price  above 
the  cash  market  value  of  tbe  article,  and  securi- 
ty taken  for  the  purchase  price. 

6.  Where  an  objection  is  sustained  to  a  ques- 
tion propounded  to  a  witness,  and  the  competeney 
of  the  question  is  not  apparent  on  Its  face,  toe 
parly  must  offer  to  prove  the  facta  sought  to  be 
elicited  before  he  can  assign  errMr  upon  tbe  rul- 
ing upon  the  objection. 
OyUabus  by  the  Court) 

Appeal  from  district  court,  Bansom 
county;  W.  S.  Lacdgb,  Judge. 

J.  E.  Robinson, tor  appellant.  Ooodwin, 
Van  Pelt  &  Gammons,  for  respondent. 

*  Bekearing  denied  Fefaruary  36,  189L 


Bartholomew,  J.  This  was  an  action 
to  recover  damages  for  a  breach  of  war- 
ranty in  the  sale  of  certain  seed  wheat. 
At  tbe  close  of  plaintiff's  testimony,  and 
again  when  tbe  testimony  was  all  In,  ap- 
pellant mored  the  court  to  take  the  case 
from  the  Jury,  and  direct  a  verdict  tor  de- 
fendant, for  the  reason  "that  the  sale  men- 
tioned in  the  complaint  was  not  a  sale 
witb  a  warranty;  that  it  was  only  an  ex- 
ecutory contract  for  subsequent  sale  and 
delivery  of  wheat;  and  that  the  subse- 
quent acceptance  of  the  wheat,  with  op- 
portunity tor  examination,  bars  any  ac- 
tion for  recovery  by  reason  of  the  wheat 
not  being  as  contracted  for. "  Tbe  adverse 
ruling  on  this  motion  raises  the  first  ques- 
tion In  the  case.  The  contract  was  made 
at  a  distance  of  several  miles  from  the 
wheat.  Plaintiff  was  represented  by  her 
husband,  who  acted  as  her  agent.  The 
amount,  price,  terms  of  payment,  and  se- 
curity to  be  given  were  agreed  upon,  and, 
as  plaintiff  claims,  the  warranty  was 
given.  Plaintiff  not  being  present  to  exe- 
cute the  note  and  mortgage,  tbe  papers 
were  prepared, and  taken  to  plaintiff,  who 
signed  them,  and  returned  them  the  fol- 
lowingday  by  her  husband,  who  delivered 
them  to  an  agent  of  the  defendant,  and  re- 
ceived an  order  for  the  wheat.  At  that 
time  tbe  wheat  was  in  the  possession  of 
another  agent  of  defendant,  and  was  an 
unseparated  portion  of  a  much  larger 
quantity  of  wheat  of  substantially  tbe 
same  quality.  Plalntitt  sent  her  son,  a 
young  man  19  yean*  of  age,  after  the 
wheat,  and  It  was  hauled  away  during 
tbe  two  succeeding  days.  For  the  pur- 
poses of  this  case  we  will  assume,  wltiiout 
deciding,  that  there  was  no  completed  sale 
until  the  wheat  was  delivered,  and  we  will 
also  assnme  that  the  son  had  all  the  au- 
thority to  reject  the  wheat  that  the  plain- 
tiff would  have  had  if  present;  still  we 
think  there  was  no  error  in  overruling  ap- 
pellant's motion.  It  Is  true  that  there 
can  be  no  effective  warranty— no  war- 
ranty that  will  serve  as  tbe  basis  of  an  ac- 
tion— without  a  completed  sale.  It  the 
purchaser  reject  tbe  property  because  not 
of  the  specified  quality,  he  may  have  an 
action  on  the  contract  tor  failure  to  deliv- 
er, but  he  can  have  no  action  upon  tbe 
warranty.  There  can  be  no  breach  of  the 
warranty  it  the  title  never  vests  In  the 
purchaser.  The  case  of  Osborn  v.  (yantz, 
60  N.  Y.  640,  cited  by  appellant,  was  a  case 
where  the  purchaser  refused  to  accept  the 
goods.  In  executory  contracts  tor  the 
sale  of  personal  property,  tbe  acceptance 
of  the  property  by  the  vendee,  with  full 
opportunities  for  Inspection,  and  where  he 
is  not  Induced  to  refrain  from  inspection 
through  any  fraud  or  artifice  of  the  ven- 
dor. Is  generally  regarded  as  an  admission 
that  tbe  property  corresponds  with  the 
terms  of  tbe  contract  of  sale.  Reed  v. 
Randall,  29  N.  T.  858;  Dutches  Co.  v. 
Harding,  48  N.  Y.  831.  But  this  rule  does 
not  cover  latent  defects,  or  defScts  not 
readily  discernible  on  inspection.  It  is  en- 
tirely competent,  however,  tor  the  vendor, 
in  an  executory  contract  of  sale,  to  make 
an  absolute  warranty  of  the  quality  of 
the  goods.  It  la  purely  a  question  of  In- 
tent.  It  he  Intend  to  extend  the  warranty 
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beyond  the  delivery,  and  make  himself  re- 
sponsible tor  any  damag^es  that  may  re- 
sult in  case  the  guods  are  not  as  repre- 
sented, and  it  the  other  party  so  under- 
stand It,  he  is  bound.  In  this  respect  the 
law  is  the  same  whether  the  contract  of 
sale  be  executory  or  Jn  prseseatl.  Patent 
defects  are  not  within  the  warranty  in 
either  case.  And  in  either  case,  where  de- 
fects are  discovered  after  delivery, the  ven- 
dee Is  no  t  bound  to  return  or  offer  to  re- 
turn the  eoods,  but  may  retain  and  use 
the  same,  and  bring  bis  action  upon  the 
warranty.  In  Day  v.  Pool,  62  N.  Y.  416. 
Peckhau,  J.,  ddiyerlnp  the  opinion  of  the 
eonrt,  says:  "In  addition  to  the  mere 
contract  of  sale  in  an  executory  as  well 
as  on  a  sale  in  prvsenti,  a  vendor  may 
warrant  that  an  article  shall  have  certain 
qualities.  This  agreement  to  warrant  in 
an  execntury  contract  of  sale  is  just  as  ob- 
ligatory as  a  warranty  on  a  present  sale 
and  delivery  of  goods."  And  again:  "I 
see  no  reason  why  the  same  rights  and 
remedies  should  not  attach  tu  a  warranty 
in  an  executory  as  In  a  present  sale,  and 
no  greater.  The  purchaser  in  an  execu- 
tory sale  could  not  rely  upon  a  warranty 
as  to  open,  plainly  apparent  detects,  any 
more  than  be  could  In  a  sale  io  praeseotL  " 
And  again:  "In  my  opinion,  where  there 
is  an  express  warranty,  the  purchaser, 
whether  in  an  executed  or  an  executory 
sale,  is  not  bound  to  return  the  property 
upon  discorerlng  the  breach,  even  if  be 
have  a  right  to  do 'so."  InAiaxwellT. 
Lee,  (Minn.)  27  N.  W.  Rep.  196.  it  is  said: 
"It  is  undoubtedly  the  settled  law  in  this 
state,  and  generally  elsewhere,  that  on  an 
executory  contract  of  sale,  as  in  a  sale  in 
praaeati,  of  peraonat  property,  the  vendor 
may  warrant  the  quality;  and  that  the 
vendee,  upon  the  receipt  of  it,  and  upon 
subsequent  discovery  of  the  breach  of  war- 
ranty, is  not  bound  to  return,  (even  if  he 
bad  the  privilege  of  doing  so,)  but  may  re- 
tain and  use  the  property,  and  have  hte 
remedy  upon  the  warranty. "  See,  also, 
Scott  V.  Raymond,  81  Minn.  437,  18  N.  W. 
Rep.  274;  Mandel  v.  Buttles,  21  Minn.  391; 
Polbenus  v.  Beiman,  46  Cal.  679 ;  Gumey 
T.  Railroad  Co..  58  N.  Y.  868;  Hull  v.  Bel- 
knap, 87  Mich.  179;  Axe  Co.  v.  Gardner,  10 
CUBh.  88;  Brigg  v.  Hilton,  99  N.  Y.  517,  8 
N.  £.  Rep.  51 ;  Doane  v.  Dunham,  66  111. 
616;  Dalley  V.Green,  15  Pa.  St.  125;  Brant- 
ly  T.  Thomas,  23  Tex.  270.  As  appellant's 
motions  were  based  upon  the  theory  that 
there  could  be  no  warranty  in  an  execu- 
tory contract  of  sale  of  personal  property, 
they  were  properly  overruled. 

The  fourth  assignment  of  error  is  closely 
allied  to  the  foregoing.  Appellant  asked 
an  instruction,  which  was  refused,  cover- 
ing the  thought  that  if  plaintiff  accepted 
the  wheat,  and  retained  and  used  it  with- 
out objection,  the  presumption  was  con- 
clusive that  the  property  conformed  to 
the  contract,  and  that  snch  acceptance 
barred  all  claims  for  compensation  on  ac- 
count of  any  defect  shown  by  Hubsequent 
Inspection.  The  authorities  already  cited 
show  that  such  is  not  the  law.  The  defect 
claimed  in  this  case  was  that  the  wheat  had 
been  heated  or  "bin  burned"  to  an  extent 
that  destroyed  the  germ,  so  that  it  would 
not  sprout.   A  witness,  wno  examined  the 


wheat  some  weeks  after  It  was  sown,  tes- 
tified that  not  more  than  one-half  of  the 
seed  grew;  that  the  kernels  were  soft, 
and  gave  no  indications  of  growing;  and 
James  Halley, plaintiff's  husband,  testified 
that  the  poor  quality  of  the  seed  was  not 
known  until  after  it  was  sown.  Young 
Halley,  the  son  who  hauled  the  wheat, 
testified  that  he  held  the  sacks  into  which 
the  wheat  was  placed,  but  that  he  noticed 
nothing  wrong  about  it.  Another  wlt> 
ness,  an  experienced  farmer,  who  was  pres- 
ent getting  some  of  the  same  wheat  for 
himself,  testified  that  he  told  young  Hal- 
ley that  he  did  not  think  the  wheat  was 
No.  1,  but  thought  it  would  make  good 
seed.  There  was  also  a  difference  of  opin- 
ion among  the  witneHses  as  to  whether  or 
not  bin-burned  wheat  would  grow.  This 
evidence  tended  to  show  that  the  defect 
was  one  not  readily  discovered  on  caanai 
examination,  and  that  it  might  require 
special  knowledge  to  detect  it.  Whether  or 
not  tliere  was  a  warranty  or  whether  or 
not  plaintiff  by  herdelf  or  agent  accepted 
and  received  thewheat  knowingorhaving 
reason  to  believe  that  it  did  not  comply 
with  the  warranty,  were  matters  fully 
and  very  fairly  submitted  to  the  Jury  by 
the  learned  trial  judi^e.  The  law  covering 
the  point  raised  by  the  instruction  refused 
was  correctly  given  to  the  Jury  in  the 
charge  of  the  court. 

It  is  assigned  as  error  that  the  verdict  is 
against  the  charge  of  the  court,  because 
the  court  charged  the  Jury  that  in  order 
to  find  a  verdict  fur  respondent  they  must 
find  certain  propositions  sustained  by  a 
clear  preponderance  of  evidence,  and  it  is 
claimed  that  the  preponderance  of  the  evi- 
dence is  against  each  of  these  propositions. 
But  It  must  be  evident  that  we  can  never 
disturb  the  judgment  on  this  assignment 
until  we  ara  willing  to  substitute  the 
views  of  this  court  as  to  the  weight  of 
testimony  for  those  of  the  Jury.  It  needs 
no  citation  of  authorities  to  show  that 
we  cannot  do  that  where  there  is  any 
substantial  conflict  in  the  testimony,  as 
there  certainly  is  in  this  case.  Appellant 
had  testified  that  he  did  not  cai-e  to  sell 
wheat  to  respondent,  and  was  asked  by 
his  counsel  to  explain  why.  Under  objec- 
tions, the  appellant  was  not  permitted  to 
explain.  The  avowed  object  was  to  show 
that  respondent  was  in  impecunious  cir- 
cumstances, and  without  good  credit. 
Respondent's  husband  had  testified  to  an 
express  warranty  of  the  wneat.  This, 
appellant  had  denied.  It  was  sought  to 
snow  respondent's  financial  standing,  and 
base  thereon  an  argument  that  appellant 
would  not  be  so  anxious  to  sell  wheat  on 
time  to  a  person  without  credit  as  to 
warrant  its  quality,  for  the  purpose  nf 
inducing  a  sale,  when  wheat  was  a  cash 
article.  But  it  stood  uncontradicted  that 
appellant  bad  sold  the  wheat  to  respond- 
ent at  a  price  much  higher  than  the  cash 
value  of  the  wheat  in  market,  and  had 
taken  security  for  the  purchase  price.  Un- 
der these  circumstances  we  think  the  evi- 
dence sought  to  be  introduced  entirely  in- 
competent. 

Another  witness  for  appellant,  who  bad 
been  engaged  in  farming  for  many  years, 
was  asked  this  question:  "Did  yon  ever 
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hear  of  any  fanner  asktnn;  another  to 
gnaranty  to  falm  the  quality  of  wheat?" 
An  objection  to  the  qaeetlon  was  sus- 
tained, and  we  think  rightfully  ao.  The 
competency  of  the  qaestlon  la  nut  appar- 
ent, and  the  record  does  not  show  that 
appellant  stated  tor  what  purpose  he 
asked  It,  or  what  he  proposed  to  prove. 
In  the  absence  of  such  showing,  we  can- 
not presume  error.  Mordborst  v.  Tele- 
phone Co.,  (Neb.)  44  N.  W.  Bep.  4(».  The 
remaining  assignments  of  error  are  en- 
tirely within  the  foregoing  mle.  We  find 
iiottaing  In  the  record  that  reqaires  a  re- 
versal of  the  Judgment  below,  and  it  Is  ac- 
cording^  aflBrmed.    All  concnr. 


KiDD  T.  McGlNKIBS. 

ISupreme  Camt  of  NorO^  Ddhota.  Jan.  18, 1891.) 

DxDiokxiOH— AoaxriANOi — Bpsomc  PBitroBM- 
Airoi. 

1.  K.  sad  M.  were  the  owners  In  sereraltj  of 
ecrtaln  lands  wlfhln  the  corporate  limits  at  the 
eity  of  J.  They  entered  into  a  contract  with 
tnwteea,  by  wUeh  they  acieed  to  fnmlsh  a  fnnd 
wUoh  the  trustees  aoieea  to  expend  in  Improv- 
ing certain  land  of  M.  for  a  city  park,  and  to 
bave  Uie  imnrovements  oomplated  by  Jannacy  1, 
U86{  E.  ana  M.  agreeing  that  npon  the  comple- 
tion  of  the  imnrovements,  or  at  any  time  prior 
to  January  !<  IwS,  when  the  dty  at  J.  woald  ao- 
oept  the  same,  they  woold  dedicate  certain  land, 
iBcludingr  the  land  on  which  the  improvements 
were  made,  to  the  city  for  a  pnblic  park  for- 
ever, on  certain  conditions.  Tlie  city,  by  reso- 
lation,  agreed  to  accept  the  land  when  imiwoved 
a*  stated  in  the  contract.  The  funds  were  raised, 
improvementa  made,  and  deeds  of  dedication 
filaeei  in  the  hands  of  the  tmstes.  The  city  re- 
fused to  accept.  After  January  1,  1S80,  M.  with- 
drew Ills  deed,  and  conveyed  to  a  third  party. 
JaebLthat  he  violated  no  contractual  relations 
wi^K.  In  ao  doing. 

2.  Courts  of  eqni^  will  not  decree  specific 
performance  of  contracts  containing  contlnuons 
covenants,  the  enfcroement  of  which  might  re- 
quire the  constant  supervision  of  a  court;  nor  will 
tbey  enforce  specific  performance  of  contracts, 
every  alleged  violation  of  which  would  require 
the  considentlon  and  determination  of  questions 
offset 

(Syllobiu  by  the  Covrt.) 

Appeal  from  district  court,  Stutsman 
county :  IlODBRicK  Robe,  Judge. 

FreflraaBaMwiBBad  Pan!  $ Merwlo,  for 
appellant.  Edgar  W.  Camp,  for  respond^ 
rat. 

BABTBOLomw,  J.  In  1888  appellant 
and  respondent  were,  respectively,  owners 
of  certain  lands  within  tbe  corporate,  bat 
not  the  platted,  limits  of  tbe  city  of  James- 
town. On  tbe  16th  day  of  August,  1883, 
tbey  entered  into  a  contract  in  which  two 
named  trustees  were  designated  as  par- 
ties of  tbe  first  part,  and  appellant  and 
respondent  were  the  parties  of  the  second 
part.  The  contract  provided  that  a  cer- 
tain sum  should  be  raised  and  placed  in 
tbe  bands  of  the  trustees  to  be  by  them  ex- 
pended in  improving  certain  land,  belong- 
ing to  tbe  respondent,  for  a  pnblic  park, 
all  of  said  money  to  be  so  expended  on  or 
inlor  to  January  1, 1886;  and  that  at  any 
time  after  said  money  was  so  expended, 
and  prior  to  January  1, 1886,  when  the  city 
of  Jamestown  would  accept  the  same,  tbe 
second  parties  agreed  to  dedicate  certain 


lands,  including  tho  land  on  which  tbe  Im* 
provements  were  made  to  the  city  of 
Jamestown  as  a  public  park  forever: 
"provided,  that  tbe  city  of  Jamestown 
shall  accept  said  lands,  and  shall  at  tbe 
time  of  said  acceptance  of  such  laud  agree 
to  maintain  the  same  as  a  public  parkfor- 
ever,  exempt  from  taxation,  and  In  good 
repair,  and  with  such  buildings  and  im- 
provements only  as  shall  besuitableto  the 
purposes  of  a  public  park,  and  free  from 
all  nuisance  of  any  nature  whatsoever. " 
On  tbe  same  day  the  common  council  of 
tbe  <dty  of  Jamestown  passed  aresolution 
as  follows:  "Be  it  resolved  by  the  city 
council  of  the  city  of  Jamestown,  D.  T., 
that  said  city  of  Jamestown  agree  with  S. 
K.  McOinnIss  and  Adam  C.  Kidd  that  at 
such  time  before  the  1st  day  of  January, 
A.  D.  1886,  as  the  entire  sum  of  four  thou- 
sand dollars  ($4,000.00)  at  least  shall  be 
expended  npon  that  portion  of  land  agreed 
by  said  S.  K.  McGinnIss  and  Adam  C. 
Kidd  to  be  dedicated  to  the  city  of  James- 
town as  a  public  park  forever,  by  an  In- 
strument of  agreement  of  date  August  16, 
1883,  between  said  parties  and  John  8. 
Watson  and  Lyman  N.  Cary  as  trustees, 
together  with  such  further  sums  as  may 
be  paid  into  tbe  hands  of  said  trustees  for 
tbe  improvement  thereof,  and  in  accord- 
ance with  tbe  terms  of  said  agreement,  to 
which  reference  is  hereby  made,  and  free 
from  all  debts  for  such  improvements  or 
otherwise,  and  with  all  ImproTenieots 
that  sball  bave  been  commenced  thereon 
up  to  tbe  time  of  such  acceptance  and 
dedication,  fully  completed  and  finisbed, 
said  city  council  will  accept  the  said 
land  as  dedicated,  as  per  tbe  terms  of  said 
agreement,  as  a  pnblic  park  forever,  and 
will  maintain  the  same  exempt  from  taxa- 
tion in  as  good  repair  as  when  accepted, 
and  will  thereafter  put  upon  such  park 
such  improvements  only  as  by  them 
deemed  suitable  and  necessary  for  tbe  pnr- 

ftose  of  a  public  park,  and  will  maintain 
t  free  from  any  nuisance  whatsoever." 
This  resolution  was  not  presented  to  or 
signed  by  tbe  mayor.  In  pursuance  of  tbe 
foregoing  agreement,  the  trustees  proceed- 
ed to  improve  the  land  for  park  purposes, 
tbe  appellant  furnishing  f3,680  of  the  mon- 
ey so  used,  and  prior  to  January  1, 18S6, 
tbe  Improvements  were  completed  as  con- 
templated, and  the  deeds  from  appellant 
and  respondent  for  the  lands  agreed  to  be 
dedicated  were  placed  In  tbe  bands  of  tbe 
trustees,  to  be  delivered  to  the  city.  The 
court  found  that  these  deeds  weretendered 
to  the  city  by  the  trustees  on  January  5, 
1886.  Tbe  correctness  of  this  finding  Is 
challenged,  appellant  claiming  that  the 
tender  was  prior  to  January  1, 1886.  In 
our  view  the  point  is  immaterial.  The 
deeds  were  not  accepted  when  tendered, 
and  respondent's  deed  remained  In  the 
trustees'  hands  ready  for  delivery  until 
after  January  1, 1888.  The  city  took  no 
further  action  in  the  matter  until  Decem- 
ber 17, 1885,  when  the  council  passed  a  res- 
olution refusing  to  accept  said  lands,  or 
having  anything  further  to  do  with  the 
matter.  It  also  appears  from  the  plead- 
ings that  about  January  21, 1886,  respond- 
ent withdrew  bis  deed  from  the  trustees 
witbout  theconsent  of  appellant,  and  deed- 
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ed  the  land  to  the  Jamestown  College. 
Appellant's  theory  of  this  action  seems  to 
be  that,  by  such  conveyance  of  the  land  to 
a  third  party,  respondent  rendered  it  Im- 
possible to  carry  out  the  park  project, and 
impossible  for  appellant  to  insist  upon 
specific  performance  upon  the  part  of  the 
city  ;  that,  after  the  parties  had  incurred 
large  expense  in  Improving:  the  land  for 
park  purposes,  respondent  had  no  legal 
right  to  abandon  the  project,  and  devote 
the  lands  to  other  purposes,  without  the 
consent  of  appellant;  that  the  establish- 
ment of  said  park  wnuld  greatly  enhance 
the  value  of  appellant's  adjacent  land, 
and  that  by  the  failure  to  eetablish  the 
park  appellant  has  been  damaged  to  the 
extent  of  his  money  invested  in  the  im- 
provements, as  well  as  by  the  loss  of  such 
increased  value  in  his  land,  and  be  seeks 
to  recover  such  damages  from  respondent. 
The  trial  court  found  for  respondent,  ap- 

gareutly  on  the  ground  that  appellant 
ad  failed  to  establish  any  damages.  We 
shall  not  discuss  the  evidence  as  to  that 
point,  or  any  of  the  many  questions  that 
are  raised  that  might  l>ear  upon  the  lia- 
bility of  the  city.  "The  city  is  not  a  party 
to  this  action.  As  we  view  the  pleadings 
and  the  facts  found,  there  are  other  and 
insoperable  obstacles  to  any  recovery 
against  this  respondent.  It  is  not  claimed 
that  there  ever  was  any  acceptance  on  the 
part  of  the  city  of  the  proposed  dedica- 
tion, or  that  the  park  ever  had  an  exist- 
ence as  a  city  park;  on  the  contrary,  it  is 
claimed  that  the  city  did  not  accept,  and 
that  respondent  has  placed  it  out  of  the 
power  of  appellant  to  enforce  an  accept- 
ance. This  Case  does  not  present  any  con- 
tract for  the  purchase  and  sale  of  realty. 
There  is  no  element  of  forfeiture  in  it,  nor 
is  it  a  case  where  interest  on  purchase 
money  can  compensate  for  delay.  The 
contract  between  the  trustees  and  the 
partiesto  this  action  simply  provided  that 
the  land  should  be  ready  for  dedication  by 
January  1, 1885,  and  then  gave  the  city  an 
option  until  January  1, 1886,  within  which 
to  accept  such  dedication.  The  resolution 
passed  by  the  city  council  on  August  16, 
1888, — and  we  must  not  be  understood  as 
expressing  any  opinion  as  to  whether  or 
not  such  resolution  was  regularly  adopt- 
ed, or  within  the  powers  of  the  council, — 
purported  to  bind  the  city  to  accept  when- 
ever the  land  was  Improved  as^provlded  In 
the  contract  with  the  trustees.  The  find- 
ings show  it  was  so  improved  before  Jan- 
nary  1,1885.  The  city  did  not  accept.  The 
delay  was  not  inadvertent  and  excusable; 
on  the  contrary.  It  was  willful  and  Inten- 
.tional,  as  Is  iudlsputably  shown  by  the 
resolution  of  December  7, 1885.  Hence  an 
acceptance  by  the  city  at  any  time  after 
January  1, 1886,  would  have  given  it  no 
right  whatever  to  insist  upon  performance 
upon  the  part  of  the  proposed  grantors. 
Bee  Pom.  Eq.  Jur.  §  1408,  and  note.  At 
the  time  the  respondent  withdrew  his  deed 
from  the  trustees,  and  conveyed  thiiland 
to  the  college,  the  city  certainly  had  no 
legal  right  to  object  thereto ;  and  the  case 
fnmisbes  us  with  no  evidence  of  any  con- 
tractual relations  between  the  parties  to 
this  action  that  would  have  enabled  either 
of  tbem,  as  against  the  other,  to  Insist 


upon  a  dedication  at  any  time  after  Jan- 
uary 1, 1886.  We  may  view  it  from  an- 
other stand-point.  It  is  insisted  that  the 
alienation  of  bis  land  by  respondent  ren- 
ders it  impossible  to  insist  upon  specific 
performance  on  the  part  of  the  city  be- 
cause the  other  parties  are  not  In  a  posi- 
tion to  perform  on  their  part.  But  socb 
alienation  was  not  made  until  after  the 
contract,  if  any  existed,  was  broken  on  the 
part  of  the  city.  Now,  It  an  enforceable 
contract  existed  against  the  city,  certainly 
damages  for  Its  breach,  if  any  were  sas- 
tained,  can  be  recovered.  That  action  is 
left  to  appellant,  which  ought,  perhaps, 
to  be  a  sufficient  reason  why  he  ought  nut 
to  recover  against  this  respondent.  But 
It  is  clear  to  us  that  appellant  never  had 
any  right  of  action  for  specific  perform- 
iince  against  the  city.  While  the  power 
of  a  court  of  equity  to  thus  coerce  the  leg- 
islative branch  of  a  municipal  government 
is  very  doubtful,  (see  Wells,  Juris.  33  et 
Beq..)  yet  we  do  not  base  our  decision  on 
that  ground.  Both  the  contract  and  the 
resolution  provide  that  the  city,  when  It 
accepts  such  dedication,  shall  agree  to 
maintain  the  same  as  a  public  park  for- 
ever, in  good  repair,  or  in  as  good  repair 
as  when  accepted,  free  from  all  nuisances 
whatsoever, and  place  only  such  buildings 
and  improvements  thereon  as  shall  be 
suitable  to  the  purposes  of  a  public  park. 
Now,  it  is  evident  that  these  covenants 
are  continuing  covenants,  and  their  en- 
forcement would  or  might  require  the  con- 
stant supervision  of  a  court.  CJourts  of 
equity  will  never  compel  specific  perform- 
ance of  such  contracts.  Blanchard  v.  Rail- 
road Co.,81Mlch.43,  and  the  extended  cita- 
tions in  the  reporter's  note  to  that  case. 
Again,  every  alleged  violation  of  said  con- 
tract would  involve  the  consideration  and 
determination  of  questions  of  fact.  Such 
contracts  are  never  specifically  enforced. 
Caswell  V.  Gibbs,  83  Mich.  831.  The  trans- 
fer of  his  land  by  respondent  deprived  ap- 
pellant of  no  legal  right.  The  judgment 
of  the  district  conrt  dismissing  the  com- 
plaint is  affirmed.    All  concur. 


Ell  v.  Nobthbbn  Pao.  R.  Co. 
(Supreme  Court  of  North  Dakota.   Jan.  U,  1891.) 
Nbouoxnob  or  Fbllow-Servant— DAXAaia— b- 

TBBEST. 

1.  The  negligence  of  the  foreman  of  h  gante  in 
failing  to  bloolt  a  pile  whlcli  was  shoved  against 
plaintiff,  injuring  him,  because  It  was  not  blocked, 
la  tlie  negligence  of  a  fellow-servs^nt,  although 
the  foreman  had  authority  to  employ  and  dis- 
charge plaintiff,  and  the  plaintiff  was  under  his 
superintendence  and  control  in  doing  the  work 
in  the  performance  of  which  he  was  injured. 

8.  Whether  a  negligent  servant  is  the  fellow- 
servant  of  an  employe  who  is  Injured  by  the  care- 
lessness of  the  former  depends,  not  upon  the  rel- 
ative ranks  of  the  two  servants,  but  upon  the 
character  of  the  work,  the  negligence  witli  respect 
to  whlcb  resulted  In  the  injury. 

8.  The  negligent  performanoe  or  omission  to 
perform  a  duty  whioh  the  master  owes  to  his  em- 
ployes is  at  oommon  law  the  nesligenoe  of  the 
master,  whatever  the  grade  of  the  servant  who 
is  in  that  respect  careless.  The  negligence  t^ 
a  servant  engaged  in  the  same  genoral  business 
with  the  injured  servant  is  the  negligence  of  a 
fellow-servant,  whatever  position  tiae  former  oo- 
onpies  with  respect  to  the  latter,  as  to  all  acts 


Digitized  by^OOQlC 


IT.  D.) 


ELL  V.  NORTHERN  PAC.  R.  CO. 


228 


wUoh  pertain  to  the  datiM  of  s  mere  servant,  as 
oontradistinfcaiBhed  from  the  datles  of  the  master 
to  hla  employes. 

4.  In  actions  for  damages  for  negligence,  In- 
terest may  be  avTarded  or  withheld  m  the  dis- 
oretioD  of  the  jury. 
{Syllabut  by  the  Court) 

Appeal  from  district  ooart,  Stutsman 
coanty ;  Roderick  Rose,  Jodge. 

John  C.  Bullitt,  Jr.,  and  John  S.  Wat- 
aon,  (or  appellant.  8.  L.  Olaspell,  for  re- 
spondent. 

CORU88,  C.  J.  TbiB  litigation  baa  Its 
origin  in  an  inlnry  sostained  by  plaintifi 
while  in  the  employ  ot  the  defendant. 
He,  with  several  others,  was  engaged  in 
removing  long  piles  from  a  platform  car 
to  bents  on  the  north  side  of  the  defend- 
ant's track.  Tbese  bents  were  heavy  tim- 
bers resting  on  piles  driven  In  the  groand, 
and  running  at  right  angles  with  the 
track,  and  the  ends  nearest  to  the  track 
were  about  five  feet  therefrom.  They 
were  the  same  height  as  the  platform  of 
tbe  car.  At  the  time  the  accident  oc- 
curred they  were  covered  over  with  piles 
to  within  two  feet  from  the  ends  nearest 
to  the  track.  Tbe  piles  were  rolled  from 
the  car  to  the  bents  over  two  round  skids 
about  dght  Inches  In  diameter,  one  end 
ot  each  of  which  rested  upon  a  pile  on  the 
car,  and  the  other  upon  the  pile  on  the 
bents  which  was  nearest  to  tbe  track. 
Both  ends  of  tbe  skids  were  on  the  same 
level.  Reaching  from  the  platform  of  tbe 
car  to  the  ends  ot  the  bents  were  boards  a 
foot  wide,  over  which  the  men  passed 
from  the  car  to  the  bents  In  rolling  the 
pOes  along  over  the  skids  to  the  bents.  In 
transferring  the  pilee  from  the  car,  some 
of  the  men  rolled  them  with  tbetr  hands, 
and  others  used  cant-hooks  in  the  work. 
One  ot  tbe  piles  which  was  being  removed 
from  tbe  car  rolled  from  the  ends  of  the 
■kids  into  the  space  between  the  pile  on 
tbe  bents  nearest  to  the  track  and  the 
next  pile,  and  pushed  the  former  pile  to- 
wards the  plaintiff,  and  upon  his  leg, 
breaking  the  same  near  the  ankle.  One  of 
the  grounds  upon  which  plaintiff  based 
and  seeks  to  sustain  his  recovery  wan  the 
alleged  neglig;ence  of  the  foreman  of  the 
gang  at  work  In  falling  to  block  this  pile 
so  as  to  prevent  its  being  shoved  towards 
the  plaintiff.  That  the  pile  was  not 
blocked  at  tbe  end  where  plaJntitf  was 
working  appears  to  be  undisputed. 
There  was  evidence  to  show  that  the  fore- 
man was  notiOed  of  this  tact  before  theac- 
ddent.  While  be  denies  this,  yet  there 
was  sufficient  evidence  to  warrant  a  Jury 
in  flbding  the  fact  against  bis  testimony 
We  are  clear  that  the  jury  were  author- 
ised, under  the  evidence,  to  find  that  platn- 
tlir  was  Injured  by  reason  of  the  negli- 
gence of  tbe  foreman,  Withnell,  in  tailing 
to  block  tbe  pile.  Will  the  law  hold  the 
defendant  responsible  for  this  negligence? 
Against  such  liability,  defendant  Invokes 
the  fellow-servant  rule,  and  our  statute 
embodying  It.  To  escape  the  force  of  this 
mie,  plaintiff  contends  that  the  case  is 
brought  within  the  scope  of  the  superior- 
servant  limitation  to  tbe  fellow-servant 
rule,  and  that  such  limitation  has  tbe 
voice  ot  weightier  aottaority.ot  better  rea- 


son, and  of  more  numerous  precedents  in 
Its  behalf.  This  issue  of  law  we  are  to  de- 
termine, and  onr  investigation  must  run 
along  the  line  of  general  principles;  for 
tbe  adjudications  upon  tbls  subject, — so 
multitudinous  as  almost  to  warrant  the 
simile,  "thick  as  autumnal  leaves  that 
strew  tbe  brooks  In  Vallambrosa,  "—these 
adjudications  are  so  discordant,  enumer- 
ating so  many  rules,  stating  so  many  11m- 
itations,  applying  the  law  to  facts  so  di- 
verse, that  one  is  reminded  of  Qlbbon's  re- 
mark upon  the  Infinite  variety  of  laws  and 
opinions  when  Justinian  entered  upon  the 
reform  ot  codification,— that  they  were 
beyond  the  power  ot  any  capacity  to  di- 
gest. We  are  compelled  to  decide  wheth- 
er this  superior-servant  limitation  shall 
be  adopted  In  this  state.  The  trial  court 
declared  it  to  be  the  law  in  his  charge  to 
the  Jury,  and  refused  to  charge  against 
tlie  adoption  of  the  doctrine,  although  re- 
qnepted  to  so  charge  by  defendant's  coun- 
sel. Whatever  other  ground  ot  liability 
there  may  have  been,  the  verdict  cannot 
stand  It  the  trial  Judge  erred  in  this  re- 
spect, tor  the  verdict  may  rest  entirely  up- 
on tbe  groundwork  of  such  instruction. 

The  foreman,  Withnell  through  whose 
negligence  it  is  insisted  that  plaintiff  was 
injured,  had  control  of  the  gang  employed 
on  tbe  work,  and  was  vested  with  au- 
thority to  employ  and  discharge  the  men, 
who  were  subject  to  his  direction  and  su- 
pervision. Hence  it  is  urged  that  he  was 
in  liifi  position,  and  therefore,  in  tbe  prose- 
cution ot  the  work  ot  unloading  these 
piles,  a  vice-principal,  and  not  a  fellow- 
servant.  In  this  connection  the  autfaoritiee 
are  cited  which  sustain  the  doctrine  that 
tbe  station  of  the  employe,  and  not  tbe 
character  of  the  act,  determines  the  ques- 
tion whether  the  master  is  responsible. 
In  many  ot  the  cases  where  the  superior- 
servant  limitation  was  applied,  such  serv- 
ant was  in  fact  the  fellow-servant  of  the 
employe  injured.  But,  because  ot  some 
superior  poBltion  occupied  by  him  with 
respect  to  the  servant  Injured,  the  master 
was,  by  a  legal  fiction,  regarded  as  per- 
sonally present  in  tbe  person  of  the  su- 
perior servant,  and  made  responsible  to 
one  servant  for  the  manner  in  which  an- 
other servant  periormed  the  duties  and 
labors  pertaining  to  a  servant's  employ- 
ment. Here  lies  tbe  difference  between  the 
two  rules  Those  cases  which  preserve  the 
fellow-servant  rnleln  its  full  Integrity  bring 
the  facts  of  each  case  to  tbe  test,  not  ot 
the  rank  of  the  negligent  servant,  hut  of 
the  character  of  the  negligence  from  which 
damage  results.  Did  tbe  master  owe  to 
bis  servant  a  duty  as  master?  Answer 
tbe  Inquiry  in  the  affirmative,  and  he  can- 
not escape  a  careless  discharge  of  that 
duty  by  shirting  the  burden  tn  the  shoul- 
ders of  a  servant,  however  inferior  his  po- 
sition may  be.  Tbe  negligence  of  a  fel- 
low-servant has  not  wrought  injury  in 
such  a  case.  It  Is  the  negligence  of  the 
master  himself,  because  that  was  careless- 
ly dune  which  he  was  bound  to  have  care- 
fully periormed.  Tbe  master  must  use  due 
care  in  supplying  bis  servants  with  safe 
appliances,  and  In  providing  them  a  safe 
place  In  which  to  work.  These  are  duties 
ot  the  master.     They  are  none  the  less 
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bis  duties  because  from  the  necessities  of 
business,  or  tor  other  reasons,  he  confides 
their  discharge  to  an  employe.  HIa  per- 
sonal negllKence  In  this  respect  would 
create  liability.  He  cannot  gain  exemp- 
tion from  negligence  of  another  In  this  re- 
gard by  delegating  these  personal  duties 
to  another.  This  doctrine  Is  sound,  and 
It  In  no  manner  Is  a  limitation  of  the  fel- 
low-servant rule.  On  the  other  band,  the 
other  doctrine  Is  a  limitation— a  very  Im- 
portant limitation— of  that  rule.  It  finds 
no  warrant  In  the  cases  which  first  enun- 
ciated that  rule.  It  rests  on  no  subse- 
quent legislation;  and  we  are  firm  in  the 
conviction  that  the  mere  superiority  in 
the  rank  of  the  negligent  servant— his 
right  to  control  the  servant  Injured,  and 
to  employ  and  to  discharge  him-^-ealls  for 
no  modification  of  the  fellow-serrant  rule. 
The  bed-ruck  of  that  doctrine  is  that  every 
employe  assumes  the  risk  of  his  co-em- 
ploye's negligence  as  one  of  the  ordinary 
risks  of  his  work.  Is  a  superintendent  or 
foreman  so  much  more  careless  In  the  per- 
formance of  work  pertaining  to  a  serv- 
ant's duties  tban  a  subordinate  employe 
that  the  risk  of  the  former's  negligence  Is 
an  extraordinary  one?  If  work  belong- 
ing to  the  duties  of  a  servant  be  done 
carelessly,  what  conceivable  difference  is 
there  whether  the  negligence  proceed  from 
a  coromaDder  or  a  HUbaltern,  so  long  as 
the  master  himself  Is  not  personally  at 
fault.  The  superior  servant  is  in  fact  a 
fellow-servant.  The  two  are  engaged  in 
tbe  same  general  work  for  the  master; 
one  using  his  muscle  chiefly,  and  the  other 
perhaps  working  mainly  with  his  nrain. 
The  only  ground  on  which  the  superior's 
relation  as  fellow-servant  Is  Ignoreid  Is  tbe 
constructive  presence  in  Ills  person  of  the 
master,  because  the  master  in  the  distri- 
bution of  labor  has  appointed  him  to 
work  In  the  line  of  superintendence  and 
control.  But  this  control,  this  superior 
rank,  cannot  lift  him  above  the  grade  of  a 
fellow-servant  into  tbe  position  of  a  vice- 
principal  so  long  as  he  is  engaged  in  the 
work  of  a  servant  only.  If  a  servant  of 
interior  rank  should  perform  the  same 
work,  he  would  not  be  regarded  as  the 
master;  and  we  are  at  alosa  to  under- 
stand how  the  higher  rank  of  the  servant 
can  change  the  nature  of  the  act,  or  in- 
crease the  risk  of  the  inferior  servant,  so 
as  to  render  inapplicable  the  fellow-serv- 
ant rule.  The  superior  servant  is  no  more 
the  representative  of  the  master  than  the 
inferior  servant,  except  In  the  enlarged 
field  of  his  action,  and  the  wider  scope  of 
the  trusts  confided  to  him.  They  are 
both  laboringfor  a  common  master  in  the 
same  general  business;  bnth  ultimately 
accountable- to  him;  and  employed,  con- 
trolled, and  discharged  by  him,  either 
personally,  or  by  some  one  selected  by 
him  for  that  purpose.  The  ultimate 
power  to  employ,  control,  and  discharge 
Is  in  his  hands.  The  reason  for  the  fellow- 
nervant  rule  applies  with  full  force  to  tbe 
work  of  a  servant,  whatever  tbe  rank  of 
the  servant  who  performs  it.  It  would 
be  an  anomalous  condition  of  the  law  If 
the  negligence  of  one  servant  was  within 
the  ordinary  risks  of  the  employment, 
while  tbe  negligence  of  another,  no  more 


prone  to  carelessness,  should  be  without 
the  domain  of  such  risks  merely  because 
be  bad  been  set  In  a  higher  place  of  service 
by  reason  of  superior  skill  or  ability. 
Judge  Cooley  says:  "In  some  quarters  a 
strong  disposition  baa  been  manifested  to 
bold  the  rule  not  applicable  to  the  case 
of  a  servant  who  at  the  time  of  the  injury 
was  under  the  general  direction  and  con- 
trol of  another,  who  was  intrusted  with 
the  duties  of  a  higher  grade,  and  from 
whose  negligence  the  injury  resulted.  Bat 
it  cannot  be  disputed  that  the  negligence 
of  a  servant  of  one  grade  is  as  much  one 
of  the  risks  of  the  buslnem  as  the  negli- 
gence of  a  servant  of  any  other;  and  It 
seems  impossible,  therefore,  to  bold  that 
the  Kwvant  contracts  to  run  the  risks  of 
negligent  acts  and  omissions  on  the 
part  of  one  class  of  servants,  and  not 
those  of  another  dass.  Nor,  on  groonda 
of  public  policy,  could  this  ^stinctlon  be 
admitted,  whether  we  consider  the  conse- 
quences to  the  parties  to  the  relation  ex- 
clusively, or  those  which  affect  the  public, 
who,  in  their  dealings  with  the  employer, 
may  be  subjected  to  risks.  Bound  policy 
seems  to  require  that  the  law  should  make 
it  for  the  interest  of  tbe  servant  that  he 
should  take  care  not  only  that  he  be  not 
negligent  himself,  but  also  that  any  negli- 
gence of  others  in  the  same  employment 
be  properly  guarded  against  by  him  so 
far  as  he  may  find  it  reasonably  practica- 
ble, and  be  reported  to  bis  employer,  ft 
needful.  And  in  this  regard  it  can  make 
little  diSerence  what  is  the  grade  nf  th« 
servant  who  Is  found  to  t>e  negligent,  ex- 
cept as  superior  authority  may  render  the 
neglig:euce  more  dang;erons,  and  conse- 
quently increase  at  least  the  moral  respon- 
sibility of  any  other  servant  who,  being 
aware  of  the  negligence,  should  fall  to  re- 
port it."  Cooley,  Torts,  543.  Judge  Dil- 
lon Is  equally  emphatic  against  tbe  limita- 
tion. He  says:  "The  master  owes  cer- 
tain 'defined,  personal,  unalienable,  non- 
assignable duties  to  wards  servants.  These 
duties  may  be  devolved  on  others  by  tbe 
master,  hut  not  without  recourse  on  him. 

*  *  *  In  tbe  general  American  law,  as  I 
understand  it,  the  doctrine  of  vlce-prlnci 
pal  exists  to  this  extent,  and  no  further, 
Vic. :  That  It  is  precisely  commensurate 
with  the  maHter's  personal  duties  towards 
his  servants.  As  to  these,  the  servant 
who  represents  the  master  is  what  we 
may  call  for  convenience  a  'vice-principal,' 
for  whose  acts  and  neglects  the  roaster  is 
liable.  Beyond  this  the  master  is  liable 
only  for  bis  own  personal  negligence. 
This  a  plain,  sound,  safe,  and  practicable 
line  of  distinction.  We  know  where  to 
find  it,  and  bow  to  define  it.  It  begins 
and  ends  with  the  personal  duties  of  tbe 
master.  Any  attempt  to  refine,  based  upon 
the  notion  of  '  grades '  In  the  service,  or, 
what  iB  much  tbe  same  thing,  distinct 
'departments'  in  the  service,  (which 'de- 
partments' frequently  exist  only  in  tlie 
imagination  of  the  Judges,  and  not  In 
fact.)  will  breed  the  confusion  of  the  Ohio 
and  Kentucky  experiments,  whose  courts 
have  constructed  a  labyrinth  In  which  the 
Judges  that  raado  it  seem  to  be  able  to 

*  find  no  end ;  in   wandering  mates  lost.' 

*  *    *    The  real  inquiry  is,  wasthe  Injury 
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caaaed  by  aaother  aervant  one  of  tbe  or- 
dinary rM»oI  theiMrtlcolaremploynient? 
U  ao,  tbe  srade,  wbcthw  higher,  lower, 
co-ordlnaM^  or  tbo  department  ot  tbe 
faoltgr  aerraBt,  ia  of  no  ronaeqjaeBce.  It 
la  a  eonditlOB  oi  tbe  contract  ot  aervlce 
tliat  tb*  aerrant  takea  opoa  himaelf  the 
risk  ot  acddenta  In  tbe  common  course  at 
tbe  bnaiiieflak.  aU  open  aad  piUpabfe  rlakak 
inelndlng  the  negiiiCBoee  oC  all  Iellow-a««v<- 
anta  ot  whatovct  ffrade  in  tbe  saaaeeiit- 
ploymeut."  an  Amee.  Lavr  Rev.  17S. 
Tbe  a«pexlai>«nryant  doctrine  nntelrl;  dte- 
eriaUaatea  agalnat  aMMtera  whoae  buHfc- 
aeaa  ki  ot  anch  nature  that  ^radea  ot  serv- 
k»  aaa  lndb>i)eB8ab)e.  Tbie  case  wiU  f dp- 
nlah  an  Ulaatratloa  of  tbe  troth  of  tbia 
•tateainit.  The  work  with  reapeet  to 
wbleti  Wtttanetl,  tbe  foreman,  wa»eard«aB 
— tbe  blocklag  of  tbe  pn»— waa  the  work 
of  a  aervant.  Had  the  aanw  accMeut  oe- 
earted  io  tbe  employ  of  a  maater  vrboae 
aerranta  were  all  of  tbe  aaaae  rank,  no 
claim  ot  UablUty  would  be  tbougbt  ot. 
Tbe  proprietor  of  a  factory,  of  a  ma- 
«hin«^«hop,  of  a  mill,  ol  any  boainefwiki 
wtaich  eradatk>ntt  ot  aervice  are  not  abao- 
iat«ly  eea^tial,  ia  poeaent  In  tbe  pecaooa 
of  bie  aervanta  only  B»far  aa  bia  ycrsoaal 
dotlea  to  bia  employee  are  ooncerned. 
But  tbft  railroad  maater,  tbongb  Avgua- 
ey«d  to  diaeem,  and  Brlarean  to  prevent, 
the  neidlaeBce  of  ita  borde  of  Tice-prlDcl- 
pala, — eonditctora,  as  la  tbe  Bosa  Caaa, 
nx  V.  H.  Rep.  8T7,5  Saji.  Ct.  Rep.  184,  so- 
perintnidcBts,  section  boasea,  foremea  of 
varloas  Kaosa.  and  many  othera,— wovld 
find  Ittielf  impoient  to  aave  ItaeM  from 
enormoue  reapotMlAlUty  not  incurred  by 
many  other  masterB,  notwltbataDdinelta 
Qtmoat  caation  in  the  eelecttoa  of  Ita  (ud- 
ployea.  Accordtaig  to  this  doctrlnej  tbe 
master  tbait  baa  fnUy  dischaixed  all  Ita 
or  bis  iieraonal  duUaa  may  be  eallty  at 
the  aame  time  in  aa  many  AHerait  plafis 
of  a  score  of  negrMKeat  acta  by  cooatrue- 
tlon  fit  law,  althoagh  ttaey  are  aftta  per- 
talniuK  to  the  duties  of  a  mare  servant, 
p^ormed  by  oae  wko  is  in  fact  a  aervaat, 
and  wbosecareleaaaesain  thds  regard  caaaa 
fairly  bBsald  tobewlthlatberisks  incurred 
by  tbe  injured  servant  as  the  careleaaneas 
of  an  employe  ol  lower  rank.  If  them  is 
anyttalns  in  tbe  reason  for  the  fellow- 
aervant  rule,  it  appUes  with  even  stronger 
Icirceto  a  elaaa  ot  aervanta  whose  bitsber 
position  ia  a  saaranty  of  better  skill  and 
intcdUcence,  and  consequently  of  the  exer- 
eiaa  of  greater  care.  Tbeir  enlarged  re- 
aponslMIlty  to  the  master  will  tend  to 
make  them  mure  caatious.  Their  com- 
pensation is  freqaently  so  large  aa  to 
make  tlie  xeteDtion  of  tbeir  positions  very 
deairable  to  tbem.  This  will  augment 
their  caation;  tor  negligent  performance 
of  dnty  would  be  almost  certain  to  result 
In  tlwir  diamiasaL  There  is  nothing  in  the 
controUiBg  power  ot  tbe  superior  servant 
that  warrantH-  any  dUferenee  in  tbe  law ; 
for  It  cannot  be  said,  as  is  fruQuently  as- 
serted in  eases,,  that  any  employe  la  Justi- 
fied in  sobmlttlug  to  the  carelessnesei  of  a 
superior  from  fear  of  being  discharged; 
and  tbe  fact  is  that  it  is  seldom  in  the 
power  of  tbe  Injared  servant  to  anticipate 
or  guard  against  tbe  careless  act  of  tlie 
felk>w-aervant  caualng  injury  to  blm.  If 
T.48M.w.no.8— 1>> 


be  could  and  dfd,  tbe  acddent  would  not 
happen.  It  be  coold  and  did  not,  be  would 
be  hinOisU  negligent,  and  bia  recovery 
would  be  defeated.  In  either  case  there 
would  be  no  occasion  for  tbe  fellow-serv- 
ant rale.  Ths  basis  ot  tbe  feUow-servant 
doctrine  ia  not  that  tbe  aervant  can,  as  a 
rule,  be  on  his  guard  agalBSt  his  co-serv- 
ants' carelessness,  bat  that  be  takea  tbe 
risk  ot  sorb  negligence  wben  he  makes  bis 
contract  uf  employment.  It  is  said  that 
a  servant  can  exert  an  infioence  for  care 
won  a  fellow-serrant  of 'tbe  same  grade 
toat  be  cooitd  not  exert  upcn  a  superior 
servant  by  whom  be  bad  been  employed, 
and  could  be  discharged,  and  therefore 
in  tbe  latter  case  tbe  master  is  responsible. 
If  this  atfecta  tbe  question,  then  the  mas- 
ter sliotrld  have  been  held  liable.  In  many 
cases,  where  the  injured  aervant  could  not 
possibly  have  exerted  any  such  influence 
npon  the  negligent  servant.  The  books 
are  fall  ot  saeb.  cases,  ia  none  ot  which  was 
tbe  majster.  adjudged  responsible.  Tbe 
courts  have  held  that  the  rule  is  "not  con- 
fined to  tl>e  caae  of  twf>  servants  working 
in  company,  oi  having  opportunity  to 
cfMntBol  or  inftuence  the  cooduct  of  each 
other,  but  extends  to  every  case  la  which 
the  two,  deriving  their  authority  and 
their  comiTensation  from  tbe  same  suiirce, 
are  engagjed  in.  tbe  same  busioeau,  though 
in  diVerent  departments  of  duty."  H ol- 
den V.  Railroad  Co.,  12^  liasa.  268.  Many 
nt  tbe  eaaea  holding  the  master  exempt 
from  liability  under  tbe  feliow-eervant  rule 
were,  as  we  have  aaid,  caaes  in  which  tlM 
injured  servant  conld  not  possibly  have 
exerted  influence  over  the  negligent  serv- 
ant. Their  separate  departments  ot  serv- 
ice, or  thalr  usual  stations  of  employment, 
kept  them,  as  a  role,  entirdy  aloof  from 
each  other.  In  the  following  caaes  tbe  re- 
lation ot  teUow-aervant  was  held,  to  ex- 
ist between  persons  wbo  could  exert  little, 
if  any,  iufluenGe  over  each  other:  Steam- 
ship Co.  V.  Mercbaat,  133  U.  S.  375,  10  Sup. 
Ct.  Bep.397,r-the carpenter,  tbe  porter, and 
stewardess  ot  a  aieam-slilp;  Railway  Co, 
V.  U'elcb,72  Xex.  396.  10  S.  W.  Rep.  529,*- 
foreman  of  a  bridge  gang,  and  servants 
operating  train;  Bilintt  v.  Railrouul  Co., 
5  Dak.  523,  41  N.  W.  Rep.  758.— a  section 
foreman  and  a  conductor;  Fngundes  r. 
Railroad  Co.,  79  Cal.  97,  21  Pac.  Rep.  437,— 
a  laborer  employed  to  remove  snow  from 
track  and  a  conductor;  Baugbman  v.  Su- 
perior Court.  72  Cal.  573,  14  Pac.  Rep.  207, 
— a  conductor  and  brakeman ;  Randall  v. 
Railroad  Co.,  109  U.  S.  478.  3  Sup.  Ct.  Rep. 
322, — a  brake rnun  and  conductor  ot  different 
trains;  Van  Wlckle  v.Rallway  Co., 32  Fed. 
Rep.  278,— a  track  repairer  and  an  engi- 
neer; McMastcrs  v.  Railroad  Co.,  (Miss.)  4 
South.  Rep. 59, — brakeman  of  onetralnand 
employe  on  another;  Naylor  v.  Railroad 
Co.. 33  Fed.  Rep. 801,— engineer  and  switch- 
man;  Van  Avery  v.  Railroad  Co.,  35  Fed. 
Rep.40,— engineers  of  different  trains;  Con- 
neUy  v.  Railroad  Co..  (Minn.)  35  N.  W. 
Rep.  .582, — a  section  man  and  an  engineer 
or  brakeman;  Howai'd  v.  Railroad  Co., 
26  Fed.  Rep.  837, — an  engineer  and  fireman 
of  different  trains;  Railroad  Co.  v.  Rider, 
62  Tex.  267;  Gormley  v.  Railroad  Co.,  72 
Ind.  31;  Collins  v.  Railroad  Co.,  80  Minn. 
31. 14  N.  W.  R^.  60;  CUtford   v.  Railroad 


Digitized  by^OOQlC 


226 


NOBTHWESTEBN  BEFOBTEB,  YoL.  48. 


(K.  D»^ 


Co.,  141  Maan.  694,  S  N.  E.  Bep.  751 ;  Keyes 
T.pallroad  Co.,(Pa.)8Atl.Bep.l5:  Wbaa- 
lan  V.  Railroad  Co.,  8  Ohio  St.  249,— in  each 
case  an  engineer  and  a  eectlonman.  Witb* 
out  stating  the  relation  of  theiajured  to 
the  negligent  servant  in  each  ol  thcfollow- 
Ing  cases,  they  are  referred  to  as  being  in 
the  same  line:  Holden  v.  Railroad  Co., 
129  Mass.  268;  Yaltec  t.  Railroad  Co.,  86 
111.  500;  Besel  v.  Railroad  Co.,  70  N.Y.  171; 
Brown  v.  Railroad  Co.,  (Cal.)  7  Pac.  Bep. 
417;  Boberta  v,  Ballroad  Co.,  88  Minn. 
218,  22  N.  W.  Bep.  889;  Brown  v.  Ballroad 
Co.,  81  Minn.  663.  18  N.  W.  Bep.  834; 
Cooper  V.  Ballroad  Co.,  28  Wis.  868;  Hnine 
V.  Ballroad  Co.,  68  Wis.  625, 17  N.  W.  Bep. 
420;  Capper  r.  Ballroad  Co.,  108  Ind.  805,  2 
N.  E.  Bep.  749;  Henry  v.  Ballroad  Co.,  81 
N.  T.  873;  Blake  v. Ballroad  Co., 70  Me.  00; 
Harvey  v.  Ballroad  Co.,  88  N.  T.  481.  The 
list  might  be  greatly  enlarged. 

Going  back  to  the  fountain,  we  find 
this  idea  of  exertion  of  influence  by  the  In- 
jured servant  as  the  basis  of  the  servant 
rule  distinctly  repudiated.  In  the  Far- 
well  Case.  4  Mete.  (Mass.)  60,  Chief  Justice 
Shaw  says :  "  It  was  strongly  pressed  In 
the  argument  that  although  this  might 
be  so. where  two  or  more  servants  are  em- 
ployed In  the  same  department  of  daty, 
where  each  can  exert  some  influence  on 
theconduct  of  the  other,  and  thus  to  some 
extent  provide  for  his  security,  yet  that  It 
could  not  apply  where  two  or  more  are 
employed  in  different  departments  of 
duty  at  a  distance  from  each  other,  and 
where  one  can  In  no  deg^ree  Influence  or 
control  the  conduct  of  the  other.  But  we 
think  this  Is  founded  upon  a  supposed  dis- 
tinction on  wlllch  It  would  be  extremely 
difficult    to    establish    a   practical    rule. 

•  •  •  When  the  object  to  be  accom- 
plished to  one  and  the  same,  when  the  em- 
ployers are  the  same,  and  the  several  per- 
sons employed  derive  their  authority  and 
their  compensation  from  the  same  source, 
It  would  be  extremely  difficult  to  distin- 
guish what  constitutes  one  department, 

•and  what  a  distinct  department,  of  duty. 
It  would  vary  with  the  circumstances  of 
every  case.  If  it  were  made  to  depend  on 
the  nearness  or  distance  of  the  persons 
from  each  other,  the  question  would  Im- 
mediately arise,  how  near  or  how  distant 
must  they  be  to  be  the  same  or  different 
departments?  Besides,  it  appears  to  us 
that  the  argument  rests  upon  an  assumed 
principle  of  responsibility  which  does  not 
exist.  The  master  In  the  case  supposed 
is  not>  exempt  from  liability  because  the 
servant  has  better  means  of  providing  for 
his  safety  when  he  Is  employed  in  immedi- 
ate connection  with  those  from  whose 
negligence  he  might  suffer,  but  because  thu 
implied  contract  of  the  master  does  not 
extend  to  Indemnify  th>>  servant  against 
the  negligence  of   any  one  but   himself; 

•  •  •  and  he  Is  not  liable  in  tort  as  for 
the  negligence  uf  his  servant  because  the 
person  suffering  does  not  stand  towards 
him  in  the  relation  of  a  stranger,  but  is 
one  whose  rights  are  regulated  by  con- 
tract, express  or  implied.  The  exemption 
of  the  master,  therefore,  from  liability  for 
the  negligence  of  a  fellow-servant  does 
not  depend  exclusively  upon   the  consid- 

"^tion  that  the  servant  has  better  means 


to  provide  for  his  own  safety,  but  upon 
other  grounds.  Hence  the  separation  of 
the  employment  Into  different  depart- 
ments cannot  create  that  liability  where 
It  does  not  arise  from  express  or  Implied 
contract,  or  from  a  responsibility  created 
by  law  to  third  persons  and  strangers  for 
the  negligence  of  a  servant."  It  is  thus 
apparent  that  there  is  nothing  In  the  fact 
that  an  Inferior  servant  may  not  be  able 
to  exert  any  Influence  tor  safety  over  bto 
superior  to  Justify  the  refusal  to  apply  the 
fellow-servant  rule.  On  principle,  we  are 
opposed  to  the  doctrine  of  the  Boss  Case, 
113  D.  S.  877,  5  Sup.  Ct.  Bep.  184.  We  be- 
lieve that  the  true  rule  was  stated  and  ap- 
plied in  Crispin  v.  Babbitt,  81  N.  Y.  616: 
"The  liability  of  the  master  does  not  de- 
pend upon  the  grade  or  rank  of  the  em- 
ploye whose  negligence  causes  the  injury. 
A  superintendent  of  a  factory,  aithouglK 
having  power  to  employ  men.  or  repre- 
sent the  master  In  other  respects,  is  In  tbe- 
manag^eraeut  of  tbe  machinery  a  fellow- 
servant  of  the  other  operatives.  •  •  • 
The  liability  is  thus  made  to  depend  up- 
on tbe  characterol  the  act  in  the  perform- 
ance of  which  the  injury  arises,  withont 
regard  to  the  rank  of  the  employe  perform- 
ing It.  If  It  Is  one  pertalutng  to  the  duty 
that  the  master  owes  to  his  servants,  he 
Is  responsible  to  them'forthe  manner  o( 
Its  perform  ance.  The  con  verse  of  the  prop- 
osition necessarily  follows:  If  the  act  is 
one  which  pertains  to  the  duty  of  an 
operative,  tbe  employe  performing  It  is  a 
mtfre  servant;  and  the  master,  although 
liable  to  strangerB,  is  not  liable  to  a  fel- 
low-servantforltslmproper  performance. " 
To  same  effect  are  Lindvall  v.  Woods, 
(Minn.)  42  N.  W.  Bep.  1020;  DavU  v.  Bail- 
road  Co.,  66  Yt.  84;  State  v.  Malster,  67 
Md.  287;  Car  Co.  v.  Parker,  100  Ind.  191 ; 
Hussey  v.  Coger,  112  N.  Y.  614,  20  N.  £. 
Bep,  556;  Copper  v.  Ballroad  Co.,  (Ind.)  2 
N.  E.  Bep.  749:  Yates  v.  Iron  Co.,  (Md.)  16 
Atl.  Kep.  280;  Elevator  Co.  v.  NenI,  06  Md. 
438.  6  Atl.  Bep.  838;  McGovem'  v.  Manufact- 
uring Co.,  (Oa.)  6  S.  £.  Bep.  492;  Lewis  v. 
Selfert,  (Pa.)  It  Atl.  Bep.  614;  OUon  v 
Ballroad  Co..  (Minn.)  86  N.  W.  Rep.  86&; 
Anderson  y.  Winston,  81  Fed.  Rep.  528; 
Webb  V.  Railroad  Co.,  (N.  C.)  2  S.  E.  Rep. 
440.  This  list  might  be  added  to,  but  we 
are  concerned  not  so  much  about  the  num- 
ber of  cases  to  be  cited  in  support  of  our 
views  as  about  the  soundness  of  our  posi- 
tion upon  principle.  We  believe  rjiat  tbe 
fellow-servant  rule  should  hedge  about 
all  masters  without  discrimination;  that 
Its  wise  and  Just  barrier  against  liability 
should  not  be  broken  down  by  a  fiction; 
that  those  whose  business,  from  its  very 
nature,  necessitates  gradations  of  serv- 
ice should  not  be  deprived  of  Its  pro- 
tection on  account  of  a  distinction  which 
In  no  manner  affects  the  considerations 
which  gave  It  birth,  and  have  led  to  Its 
almost  universal  adoption.  We  see  noth- 
ing to  Justify  tbe  limitation  doctrine,  ex- 
cept the  Increased  safety  of  employee  In  a 
dangerous  business;  and  this  applies,  if 
at  all,  equally  to  cases  whera  the  two 
servants  are  of  the  same  grade.  But,  so 
far  from  augmenting  their  safety,  tbe 
liability  of  the  master  will  have  the  con- 
trary effect.  If  it  produces  any  effect  at 
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an.  That  servant  will  grow  more  care- 
less who,  Instead  of  being  ezclnslvely  lia- 
ble for  bis  own  negligence,  finds  that  be- 
yond him  Is  another  liability,  so  much 
more  desirable  to  the  injured  servant  that 
tbe  careless  servant  is  Invariably  lont 
algtat  of,— the  liability  of  the  corporation, 
aicalnst  wblcb  the  verdict  Is  mure  easily 
secared,  and,  wben  obtained.  Is  certain  of 
payment. 

We  have  assumed  that  oar  statutes  on 
this  qaestlon  (section  3753,  Comp.  Laws) 
are  only  declaratory  of  the  common  law. 
Bnt  we  do  not  decide  whether  they  limit 
the  liability  of  a  master.  They  certainly 
ImiMMeopon  him  no  greater  respunsiblllty 
than  the  common  law,  and,  as  the  ques- 
tion of  their  restrictive  force  has  not  been 
discDssed,  we  do  not  decide  It.  See  Her- 
bert V.  Railroad  Co.,  8  Dak.  8%  18  N.  W. 
Rep.  848,  OD  appeal  116  U.  8.  642,  6  Sop.  Ot. 
Rep.  500,  and  dissenting  opinion.  We  are 
elear  tbat  tbe  trial  coart  erred  in  refusing 
to  charge  tbe  Joiy  that  the  negligence  of 
Wlthnell  In  falling  to  bloclc  the  pile  was 
the  negligence  of  a  fellow-servant,  and  in 
Instrncting  them  that  it  was  not;  and  for 
this  error  the  Judgment  of  the  district 
coart  to  reversed.  There  are  other  ques- 
tions In  the  case,  on  which  we  refrain  from 
expressing  any  opinion,  as  the  evidence  on 
a  new  trial  may  be  paterially  different. 
Thto  does  not  apply  to  tbe  question  of  In- 
terest, and  we  therefore  hold  that  tbe  trial 
coart  erred  In  charging  the  jury  to  give 
the  plaintiff  Interest  «»n  his  recovery,  with 
out  BObmlttlng  It  to  their  discretion.  "  In 
an  action  tor  the  breach  of  an  obligation 
not  arising  from  contract,  •  •  •  inter- 
est may  be  given  in  the  diucretlon  of  the 
lory."  Section  4678,  Comp.  Laws.  Judg- 
ment reversed,  and  new  trial  ordered. 

AU  concur. 


Johnson  t.  Nobthkrn  Pao.  R.  Co.* 

(SuvremeConrtef  NorlhDaliota.  Nov.  29, 188a) » 

Bni,  or  BxaxpTiuss  —  Bmuxa — CizTixuoH  o» 

Tm— Fiui  Sit  bt  Looomotivss— NBOuoswrn 

— lUABCBS  or  DAXAOBt. 

1.  Wherathe distrlctooort  by^xporte orders, 
wnlca  were  only  MTved  on  reapondent't  cotmseL 
enlarged  the  time  for  settling  a  bill  of  exceptions! 
BO  reason  being  brought  upon  the  reoord  for 
granting  such  orders,  and  counsel  for  respondent 
appearing,  and  objecting  to  the  settlement,  held, 
soch  orders  were  such  as  the  court  had  authority 
to  make  ex  parte,  and  were  therefore  prima 
/oete  valid.  Nothing  to  the  contrary  being 
Shown,  this  oonrt  will  assome  that  soch  wdecs 
were  based  apon  a  proper  showing  of  cause. 
^...%  'Wlw*.  after  time  granted  for  settling  a 
Dili  bad  expired,  the  district  court,  without  mak- 
ing an  order  extending  time,  and,  against  objec- 
tion, settled  and  allowed  the  bill,  held  not  error. 
Buch  order  ot  settlement  operated  to  extend  the 
time  until  the  date  of  the  actual  settlement  It 
is  within  the  power  of  the  district  court,  under 
tbe  Code,  either  to  enlarge  time,  or  to  allow  an 
act  to  be  done  after  the  time  limitea  by  the  Code. 
Comp.  Law^  1}  4986,  6093.  Under  exisUng  sUt- 
ntes,  settling  bills  of  exception  and  statements, 
and  giving  notice  of  intention  to  move  for  a  new 
triaL  are  matters  not  of  a  Jorisdlctional  nature. 
Until  the  time  for  appeal  has  exph?ed,  all  of  the  i 
various  steps  leading  op  to  and  including  a  mo- 
tion fta:  a  new  trial  may,  with  respect  to  time, 

•Behearing  denied,  Jaanary  18,  189L 


after  statutorv  time  has  elapsed,  be  taken  at  any 
time  allowed  oy  the  sound  Judicial  discretion  of 
the  trial  court  This  oonrt  will  presume  that 
snuh  discretion  is  properly  exercised  In  all  cases 
until  the  contrary  appears. 

8.  In  an  action  for  damages  caused  by  a  prai- 
rie flre  alleged  to  have  heen  started  by  defend- 
ant's negligence,  and  where  the  complaint 
charges  negligence  both  as  to  the  macmnery 
and  appliances  in  use  upon  the  train  which  threw 
out  the  fire,  and  as  to  the  management  of  such 
machinery  and  appliances,  held,  the  primary  fact 
that  defendant's  train  threw  out  the  fite  in  ques- 
tion being  shown,  such  fact  of  itself  will  operate  to 
make  out  a  prima  facie  case  of  negligence.  Buch 
fact  creates  a  disputable  presumption  <«  defend- 
ant's BMligenoe. 

4.  Held,  further,  that 'the  prima  fade  case 
of  negligence  cannot  be  rebutted  by  the  defend- 
ant by  showing  merely  that  the  machinery  and 
appliances  were  of  a  proper  character,  and  were 
at  the  time  In  good  condition,  without  showing 
the  further  fact  that  tbe  same  were  luindled  with 
due  care  at  the  time  the  flre  was  thrown  out. 

6.  The  trial  oourt  charged  the  Jury  as  fol- 
lows: "The  care  must  be  proportionate  to  the 
danger.  A  higher  degree  of  care  is  requir«d 
when  the  wind  Is  lilgh  than  when  it  is  calm,  and 
where  combustible  matter  is  very  dry  than  when 
it  is  wet. '  Held,  that  under  the  evidmoe  said 
instruction  was  erroneons. 

6.  Held,  fmrOier,  that  such  error  does  uiot 
constltate  reversible  error,  for .  the  reason  that 
the  plainUfl  oondusirely  established  his  right 
to  recover  on  grounds  wholly  different  from  and 
Independent  of  the  subject-matter  of  the  errone- 
ons instroction.  Such  instmctlon  did  not  mate- 
rlaUy  affect  the  salMtantial  rights  of  the  defend- 
ant, and  henoe  it  Is  not  prejndloial  error. 

7.  In  an  action  for  damages  to  property  caused 
by  negligence,  the  measure  of  damages  is  con- 
trolled by  section  4678,  Comp.  Laws.  wUoh  reads 
as  follows:  "In  an  action  for  the  breach  of  an 
obligation  not  arising  from  contract,  and  in  ev- 
ery case  of  oppression,  fraud,  and  malice,  interest 
may  be  granted  in  the  discretion  of  the  Juiy.  * 
Under  this  section,  the  following  charge  TieZa  to 
he  prejudicial  error:  "If  yon  find  from  the  evi- 
dence that  the  plaintiff's  property  was  destroyed 
by  or  Uirough  negligence  of  the  defendant,  then 
you  must  assess  the  damages  of  the  pliUnUit  la 
such  a  sum  as  be  has  proven  to  you  he  has  sns- 
tained,  with  interest  at  seven  per  cent,  per  an- 
num from  tbe  date  of  loss  to  plaintiff. "  The  in- 
struction direotiy  violates  tbe  statute,  in  this: 
The  discretion  vested  by  tlM  statate  in  the  Jury 
to  either  grant  or  withhold  Interest  is  taken 
away  from  the  Jury,  and  exercised  by  the  trial 
court.  For  this  error  a  new  trial  will  be  granted, 
unless  plaintiff  consents  to  a  modification  of  the 
Judgment  by  deducting  interest  upon  the  value  of 
the  proper»r  destroyed;  such  value  not  being 
contradicted  by  testimoi^. 

(ByUalnu  by  the  Court.) 

Appeal  from  district  coart  Stutsman 
coanty ;  Rodrbick  Rose,  Judge. 

John  S.  W&tsoa,tor  app^ant.,  8.  L. 
Qlaapell,  for  respondent. 

Walmn,  J.  This  Is  an  action  to  recover 
damages  for  injuries  to  property  caused 
by  a  prairie  flre  which  plaintiff  alleges  re- 
sulted from  the  defendant's  negligence.  A 
verdict  and  Judgment  were  rendered  for 
plaintiff  on  December  18, 1889,  and  by  three 
separate  opders  tbe  time  for  preparing 
and  signing  a  bill  of  exceptions,  and  serv- 
ing a  notice  of  intention  to  move  for  a 
new  trial,  was  extended  to  February  18, 
March  1,  and  March  15, 1890,  respectively. 
These  orders  were  duly  served  on  plain- 
tiff's counsel,  bnt  were  made  ex  parte,  and 
no  cause  Is  spread  upon  the  record  for 
making  the  same.    The  noticeof  intention 


Digitized  by^OOQlC 


228 


NOBTHWESTERN  REPOETEB,  Vol.  48. 


(2f.  D. 


and  the  proposed  bin  were  served  within 
the  last  eztenelon  of  time,  i.  e.,  npon 
March  14, 1890;  bnt  the  bill  was  not  Het- 
tied  by  the  trial  court  until  the  period  last 
granted  for  that  parpoae  bad  elapsed,  and 
not  until  April  15, 1890.  PlaintiB'a  counsel 
appeared,  and  objected  to  the  settlement 
of  the  bill,  and  hla  objections  were  entered 
npon  the  record  as  follows :  "The  plaintiff 
objects  to  the  allowance  or  settlement  of 
this  bill  of  exceptions  for  the  reason  that 
the  same  was  not  presented  to  the  court 
for  settlement  within  the  time  limited  by 
law,  and  for  the  further  reason  that  the 
orders  herein  made, extending  the  time  for 
settlement  of  the  bill  of  exceptions  were 
made  ex  parte,  without  notice  to  plaintiff 
or  his  attorney,  and  without  his  connept; 
which  objection  is  allowed,  and  made 
part  of  the  record  in  this  case.  Bodbrick 
BosB,  Judge.  Dated  April  15,1890."  A  pre- 
liminary motion  was  made  in  this  court 
to  purge  the  record  by  striking  ontthe  bill 
of  exceptions  for  the  reasons  above  stat- 
ed. In  support  of  the  motion,  respond- 
ent's counsel  claims  in  bis  brief  that  "the 
paper  which  purports  to  be  a  bill  of  excep- 
tions was  settled  and  signed  *  *  *  at 
a  time  when  the  court  had  no  jurisdiction 
to  settle  or  sign  abill  of  exceptions;  other- 
wise, the  statute  limiting  such  time  Is  of 
no  effect,  and  the  orders  of  the  court  ex- 
tending sucb  time  were  unnecessary,  and 
there  is  nu  limit  of  time  for  an  exercise  of 
such  discretion."  In  support  of  hla  con- 
tention that  the  act  of  allowing  and  sign- 
ing a  bill  is  essentially  a  jurisdictional 
act,  in  the  sense  that  the  court  Is  without 
power  to  do  the  act  alter  the  time  limited 
by  statute  or  extended  for  that  purpose 
has  expired,  counsel  cites  numerous  au- 
thorities; among  others,  the  following: 
Hayne,  New  Trial,  p.  778;  HIgglns  v.  Ma- 
honey,  50  Cal.  444;  Bunnell  v.  Stockton, 
fCal.)  23  Pac.  Rep.  802;  Buckley  v.  Althoff, 
(Cal.  )24  Pac.  Rep.  633;  Olmbel  v.  Turner. 
(Kan.)  14  Pac. Rep.  255:  Short  v.Rallroad 
Co.,  (Iowa,)  44  N.  W.  Rep.  639;  also  ihil- 
ler  V.  Ehlers,  01  n.  8.  249;  and  other  au- 
thorities. The  case  lost  cited  follows  the 
rule  of  thecommon  law  which  still  obtains 
in  the  federal  courts,  and  which  requires 
all  proceedings  in  an  action  of  a  strictly 
judicial  character,  and  not  ex  parte  in 
nature,  to  be  done  in  term-time.  In  the 
case  cited  the  bill  was  not  settled  below  at 
the  term  when  the  case  was  disposed  of 
by  the  trial  court,  nor  was  an  order  en- 
tered at  such  term  continuing  the  matter, 
and  allowing  the  bill  to  be  settled  at  a 
subsequent  term.  Under  the  procedure 
referred  to,  the  court  below  was  without 
power  to  allow  and  sign  the  bill  alter  ad- 
journment of  the  term  sine  die,  and  hence 
the  supreme  court  refused  to  consider  it. 
But  this  practice  has  long  since  been  abro- 
gated by  statute  in  Dakota.  Section  4828, 
Com  p.  Laws,  provides,  In  effect,  that  the 
district  courts  are  always  open  for  the 
purpose  of  bearing  and  determining  all  ac- 
tions, special  proceedings,  motions,  and 
applications  whatsoever,  "except  issues 
of  fact  in  civil  and  criminal  actions. "  Un- 
der the  innovations  made  by  the  statute, 
the  district  courts  of  the  late  territory  and 
of  the  now  state  ol  North  Dakota,  exclud- 
ing the  cnsee  enumerated  in  the  statute. 


have  antbority  to  disrharge  all  their  func- 
tions, not  only  at  a  general  or  special  term, 
bnt  equally,  and  to  the  same  extent,  when 
there  is,  strictly  speaking,  no  term.  We 
think  the  case. 91  U.S., supra,  not  In  point. 
The  district  court  had  ample  jnriadlction 
to  allow  and  sign  the  bill  when  that  act 
was  done. 

But  the  bill  in  this  case  was  not  settled 
within  the  time  granted  by  the  court;  and 
respondent's  conned  contends  tdiat  the 
act  of  signing  and  allowing  it  was.  for 
that  reason,  without  authority. and  void. 
The  cases  cited  in  support  of  this  proposi- 
tion from  Caliromia,  Kansas.  Iowa,  and 
Nebraska  fully  sustain  the  contention  ao 
far  as  those  states  are  concerned;  bnt  we 
find,  upon  examination,  that  the  statntee 
of  the  states  above  mentioned  wblcb  regu- 
late the  allowance  and  settlement  of  bills 
of  exception  differ  radically  from  our 
own  laws  upon  that  subject.  It  will  be 
found  that.  In  all  the  states  referred  to, 
the  language  of  the  statute,  either  in  ex- 
press terms  or  by  obvious  implication,  in- 
hibits the  settlement  of  bills  and  state- 
ments after  the  time  limited  by  law  or 
granted  for  that  purpose  baa  expired.  On 
the  other  hand,  our  statute,  as  amended 
In  18M7,  (section  6093.  Comp.  Laws,)  ex- 
pressly permits  any  of  the  acts  connected 
with  the  settlement  of  bills  and  state- 
ments, and  giving  notice  of  Intention  to 
move  for  a  new  trial,  to  be  done  after  the 
time  has  elapsed,  and  within  the  time 
granted  after  the  original  period  has  ex- 
pired. This  amendment  Inaugurated  a 
departure  from  the  California  practice, 
which  had  largely  prevailed  In  the  terri- 
tory prior  to  the  adoption  uf  the  amend- 
ment. We  think  it  was  the  porpose  of  the 
act  of  \9<1  to  place  the  whole  matter  of 
settling  bills  and  statements  for  a  new 
trial,  and  giving  the  notice  of  Intention, 
wll^ln  the  sound  judicial  discretion  of  the 
trial  court  as  to  the  time  within  which  the 
several  steps  In  the  process  may  be  taken 
after  the  Stat atory  limit  has  been  passed. 
In  this  vifew  of  the  statute,  the  entire 
process  leading  up  to  and  including  a  mo- 
tion for  a  new  trial,  after  the  statutory 
time  has  exgtlred.  and  before  the  time  of 
appeal  has  elapsed,  is  a  matter  of  sound 
discretion  with  the  district  courts,  and 
hence  cannot  be  properly  classed  with 
questions  which  go  to  the  jurisdiction  of 
that  court.  In  tb|s  case  the  bill  was  al- 
lowed and  settled  after  the  time  granted 
for  that  purpose  had  run,  and  the  trial 
court  did  not  do  what  It  would  have  been 
better  practice  to  have  done,  vlr,  enter 
an  order  of  record  stating  that,  for  good 
cause  shown,  time  was  extended  to  the 
date  of  settlement.  The  power  to  enter 
such  an  order  on  good  cause  being  shown 
is  expressly  granted  by  section  5098,  Comp. 
Laws.  We  hold  that  the  actual  aettle- 
ment  operates  ipso  facto  to  extend  the 
time  to  the  date  of  such  settlement.  This 
view  is  sustained  by  authority.  Volmer 
V.  Stagerman,  25  Minn.  244.  This  ruling 
was  made  under  statutes  much  less  liberal 
than  the  rules  established  by  the  act  of 
1887,  supra.  The  supreme  court  of  Minne- 
sota placed  Its  decision  upen  a  section  of 
its  statute  which  corresponds  to  section 
4939  of  the  Compiled  Laws. 
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Bnt  tbe  action  of  the  trial  court  ia  fur- 
ther criticised  by  counsel  because  the  sev- 
eral orders  of  the  court  extending  time 
were  made  ex  parte,  and  no  reason  for 
making  thera  appears  of  record.  From 
what  has  been  said,  it  appears  that,  if  the 
orders  extending  ti^e  had  never  been 
made,  the  settlement  of  the  bill  would  be 
upheld  as  valid,  upon  the  ground  that  the 
fact  of  settlement  operated  to  extend  the 
time  to  tbe  date  of  the  actual  settlement. 
However  such  orders  may  properly  be 
made  ez  parte.  See  4  Wait,  Pr.  59R.  We 
certainly  think  it  would  be  much  better 
practice,  in  this  class  of  rases,  to  require 
canse  to  be  shown  in  the  usual  way  by  affi- 
davit, and  tbe  affidavit  should  be  served 
upon  counsel  with  tbe  order.  The  moving 
party  should  excuse  his  default,  and  bring 
bis  excuse  upon  the  record.  Such  practice 
woald  promote  the  due  and  regular  ad- 
mlnlstrHtion  of  the  law.  even  in  cases 
wbere  the  grounds  or  cause  of  the  oitler 
are  within  tbe  knowledge  of  tbe  Judge 
who  makes  the  order.  But  the  question 
for  as  to  decide  is  whether  the  bill  In  th!!i 
case  was  legally  allowed  and  settled  final- 
ly. For  the  reasons  and  upon  the  author- 
ity above  shown,  we  bold  that  It  was. 
Section  G093,  Comp.  Laws,  Is  a  departure, 
and  goes  further  In  tbe  direction  of  liber- 
ality In  facilitating  the  settlement  of  bills 
and  statements,  and  moving  for  new 
trials,  than  any  other  legislation  which 
has  come  to  onr  attention.  If  experience 
■hall  demonstrate  that  tbe  policy  of  the 
state  is  too  liberal,  the  remedy  is  with  the 
legislature.  Until  the  contrary  la  alleged 
and  proven,  this  conrt  will  hold  in  a  case 
wbere  a  bill  or  statement  is  allowed  and 
signed,  or  a  notice  of  intention  after  the 
time  for  doing  so  has  expired,  that  the  dis- 
trict conrt  acted  upon  good  canse  shown. 
Abase  of  discretion  will  not  be  Inferred 
from  the  mere  fact  that -the  record  is  irreg- 
ular in  not  showing  the  grounds  upon 
which  the  court  proceeded.  The  motion 
to  strike  the  bill  from  the  record  must 
therefore  be  denied. 

Proceeding  to  the  merits,  we  remark, 
first,  that  we  shall  not  have  occasion  to 
discuss  a  number  of  tbe  qnestlouH  which 
■re  presented  by  the  record,  lor  the  reason 
that  the  same  questions  were  considered 
and  determined  by  this  court  In  the  case 
of  Oram  v.  Railroad  Co.,  reported  in  46  N. 
W.  Rep.  872.  The  two  cases  were  repre- 
sented by  the  same  attorneys,  represent- 
ing tbe  same  parties;  the  issues  made  by 
tbe  pleadings  in  tbe  two  actions  are  iden- 
tical ;  and  tbe  damage  was  done  In  both 
eases  by  one  and  tbe  same  fire,  originat- 
ing at  tbe  same  time  and  place,  and  in  the 
same  manner.  The  evidence  upon  several 
▼tta>  features  of  tbe  two  cases  came  from 
tbe  same  witnesses,  and  tended  to  prove 
the  same  state  of  facts  in  both  cases.  We 
shall  therefore,  BO  far  as  the  two  cases  rest 
apon  the  same  tacts,  apply  the  principles 
to  this  case  which  were  applied  in  the  for- 
mer, and  not  discuss  them  here.  The  acts 
of  negligence  charged  which  are  material 
were  as  follows :  First,  faulty  construc- 
tion of  the  engine,  and  its  negligent  and 
nnskillful  management,  whereby  Are  which 
did  the  injury  was  negligently  allowed  to 
escape;  secont/, tbe  existence, by  sufferance 


of  the  defendant,  of  large  quantities  ol 
grass  and  weeds  and  other  dry  and  com- 
bustible material  upon  tbe  right  of  way  at 
and  near  the  point  where  the  fire  stanted. 
The  first  instruction  of  the  court  to  the 
Jury  excepted  to  by  tbe  defendant  was  as 
follows :  "An  engine  may  be  properly  con- 
structed and  supplied  with  tbe  necessary 
appliances,  and  yet  cause  fires  through 
negligence  In  its  management,  in  which 
case  the  defendant  would  be  liable  as  for 
the  running  of  defective  engines. "  In  sup- 
port of  this  assignment  of  error;  counsel, 
in  bis  brief,  usee  the  following  langua^: 
"This  instruction  was  clearly  errolieouB. 
It  is  true  that  the  plaintiff  alleged  in  his 
complaint  that  the  engine  In  question  was 
so  negligently  and  unskillfully  handled 
that  tire  escaped  from  it;  bnt,  as  we  have 
already  observed,  there  was  no  attempt 
to  substantiate  the  allegation  by  proof  in 
its  support.  The  answer  of  defendant  de- 
nied negligence  in  this  regard,  and  the  is- 
sue was  with  plaintiff  to  establish  its  ex- 
istence. This  he  failed  to  do.  There  was 
no  evidence  whatever  introduced  as  tu  tbe 
manner  in  which  the  engine  was  managed 
and  opciT.ted,  and  therefore  nothing  upon 
which  the  court  could  properly  base  a 
charge  as  to  negligence  In  its  operation. 
Tbe  iDstruetion  itselt,  considered  as  an  ab- 
stract proposition  ol  law,  was  doubtless 
correct ;  but  it  was  not  applicable  to  the 
facts  upon  the  trial. "  We  think  this  posi- 
tion is  untenable.  Counsel  is  mistaken  in 
assuming  that  there  was  no  evidence  in 
the  case  tending  to  show  negligence  or  un- 
BkillfullnesB  in  tbe  management  of  the  en- 
gine at  the  time  the  fire  was  emitted;  the 
evidence  tending  directly  to  show  that  the 
fire  whlcb  caused  the  damage  was  thrown 
out  from  one  of  defendant's  passing  trains. 
We  hold  that  this  evidence,  though  purely 
circumstantial,  is,  under  the  better  au- 
thority, sufficient,  prima,  &cie,  to  estab- 
lish defendant's  negligence  both  as  to  the 
character  of  the  machinery  and  appliances 
used,  and  as  to  tbe  manner  of  Its  use  and 
management  at  the  time  the  0re  was 
thrown ontfrom  thetraln.  Tbeconaldera- 
tions  upon  which  this  rule  rests  are  familiar 
to  the  profession,  and  need  not  be  repeated 
here.  The  reasons  upon  whlcb  the  rule  is 
founded  apply  as  strongly  to  tbe  manage- 
ment of  tbe  machinery  as  to  Its  character. 
There  is  much  conflict  of  authority  apon 
the  point,  bnt  this  court  will  adhere  to  the 
rule  as  above  stated,  as  most  conducive 
to  tbe  ends  of  Justice.  See  Kelsey  v.  Bail- 
way  Co..  (S.  D.)  45  N.  W.  Rep.  207,  and  au- 
thorities  there  Cited:  White  v.  Railway 
Co.,  {S.  D.)  47  N.  W.  Rep.  146.  The  prlm» 
/aele  case  ol  negligence  in  operating  the 
machinery  and  appliances  used  by  the  de- 
fendant upon  the  train  In  question,  made 
by  the  circumstantial  evidence,  as  before 
stated,  was  not  overcome  or  attempted 
to  be  refuted  bvany  evidence  offered  in  de- 
fendant's behalf.  Hoffman  v.  Railway  Co., 
(Minn.)  45  N.  W.  Rep.  608.  It  follows  that 
the  trial  court  correctly  and  appropriate- 
ly called  attention  to  this  feature  of  the 
fase.  The  law  as  laid  down  was  not  only 
abstractly  correct,  but  was  pertinent  alike 
to  the  evidence  and  tbe  issves  made  by  the 
pleadings.  See  Nelson  v.  Hallway  Co., 
(Minn.)  28  N.  \V.  Rep.  215;  £ait>en  v.  Rail- 
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way  Co.,  29  Minn.  12, 11  N.  W.  Bep.  122. 
Whether  the  rule  ot  law  is  fonnded  npon  a 
statute,  as  in  Minnesota  and  some  other 
states,  or  1b  established  by  Judicial  exposi- 
tion, as  is  the  case  In  some  jurisdictions, 
can  make  no  difference.  When  once 
adopted,  the  scope  and  effect  of  the  rule  is 
the  same.  It  Is  quite  true  that  plaintiff 
could  have  made  out  his  case  witboat 
showing  negligence,  either  as  to  *tbe  char- 
acter ot  defendant's  machinery  or  the 
mode  ot  its  operationi  by  showing,  as  be 
did,  that  the  fire  In  qoestion  was  the 
proximate  result  ot  fire  thrown  out  trom 
defendant's  train  upon  Its  right  of  way, 
and  wblch  Ignited  In  combustible  matter 
negligently  permitted  to  accumulate  and 
remain  upon  the  right  of  way;  but  plain- 
tiff bad  the  right  also  to  allege  and  prove, 
as  be  did,  that  there  was  negligence  with 
respect  to  the  machinery  'used,  and  the 
manner  ot  its  operation.  We  And  no  er- 
ror in  the  instruction  ot  the  court  upon 
this  feature  of  the  case. 

The  defendant  duly  excepted  to  the  fol- 
lowing instruction  to  the  Jury:  "The  care 
roust  be  proportionate  to  the  danger.  A 
higher  degreeof  care  Is  required  in  running 
engines  when  the  wind  is  high  than  when 
it  is  calm,  and  when  combustible  matter 
Is  very  dry  than  when  It  is  wet."  We 
think  this  Instruction  was  unwarranted 
by  the  evidence  as  given.  It  Is  doubtless 
true,  in  general,  that  the  law  exacts  care 
from  all  persons  in  proportion  to  the  dan- 
ger to  be  avoided ;  and  this  p'rinclple  Is 
applicable  to  cases  of  this  character.  8 
Amer.  &  Kng.  Enc.  Law,  p.  8,  and  no^e. 
But  the  instruction  must  be  considered 
with  reference  to  the  evidence.  The  evl- 
denccshowed  conclusively  that  atthe  time 
and  place  where  the  fire  originated  vegita- 
tlon  was  very  dry  on  the  right  of  way  and 
adjacent  thereto,  and  that  when  the  train 
in  question  passed  the  place  where  the  fire 
started  a;  strong  wind  was  blowing  from 
the  north-west.  The  evidence  established 
the  existence  ot  a  state  ot  facts  under 
which,  apcordlng  to  the  directions  of  the 
trial  court  to  the  jury,  it  was  incumbent 
upon  the  defendant  to  put  forth  "a  higher 
degree  ot  care"  in  running  its  engines  than 
would  be  exacted  in  culm  weather,  and 
when  vegetation  was  wet.  The  trial  court 
signally  failed  to  inform  the  Jury  in  what 
particulars,  or  how,  the  higher  degree  of 
care  which  he  stated  was  necessary,  under 
the  circumstances  ut  the  case,  could  be  ex- 
erted ;  nor  did  the  court,  by  illnstratioii 
or  otherwise,  enlighten  the  jury  as  to  the 
special  nature  of  that  hlgherdegree  of  care 
which  he  said  was  required  in  a  high  wind, 
and  when  vegetation  was  dry.  The  court 
did  not  explain  to  the  jury,  and  the  evi- 
dence failed  to  do  so,  that  in  calm  weather 
certain  appliances  were  used,  and  certain 
efforts  wei*  required  to  be  put  forth,  by 
those  in  charge  ot  the  engine  to  prevent 
tbeescape  ot  Are;  and  that  such  preventa- 
tives were  Inadequate,  and  other  means 
must  be  employed,  when  a  strong  wind 
prevailed.  In  our  opinion,  the  instruction 
was  clearly  misleading.  Certainly  noth^ 
ing  in  the  evidence  would  justify  the  infer- 
ence that  the  defendant  could  put  forth  a 
higher  degree  of  care  with  respect  to  pre- 
venting the  escape  ot  Are  at  one  time  than 


at  another.  In  the  absence  ot  sncb  evi- 
dence, there  certainly  is  no  presumption  of 
law  that  railroad  companies  may  be  less 
careful  with  respect  to  fire  on  calm  days 
than  when  the  wind  is  high.  On  the  con- 
trary, due  care,  in  this  regard,  means  the 
greatest  possible  cant  at  Bii  times,  and  un- 
der all  conditions  of  wind  and  weather. 
See  Railroad  Co.  v.  Anderson,  20  Mich.  244. 
Not  having  shown  unusual  care  at  the 
time  and  place  In  question,,  the  jury  would 
be  warranted,  under  the  charge  ot  the 
court.  In  finding  the  defendant  guilty  of 
want  of  due  care.  Apr/ma  Aic/e  case  hav- 
ing been  made  oat  by  the  plaintiff  by  the 
circumstantial  evidence,  the  Jury  would 
infer  that  the  company  had  not  rebutted 
the  plaintiff's  case,  inasmuch  as  the  higher 
degree  of  care  required  was  not  attemi>ted 
to  l>e  shown.  The  jury  were  certainly 
misinformed  as  to  the  law,  and  were  mis- 
led so  tar  as  the  matter  of  requiring  a  higher 
debtee  of  caru  Is  concerned.  Ordinarily, 
the  charg:e  would  be  prejudicial,  and  war- 
rant a  new  trial;  but  in  this  case,  after  a 
very  careful  consideration  of  all  the  evi- 
dence and  the  whole  charge  nf  the  court, 
we  are  convinced  that  the  verdict  was  not 
at  all  influenced  by  the  erroneous  charge. 
The  undisputed  evidence  shows  defendant 
to  have  been  negligent  in  two  particulars, 
vis. :  In  the  manner  ot  keeping  its  right  ot 
way  in  which  the  fire  originated;  and, 
seeondly,  in  allowing  the  damaging  fire 
to  escape  trom  the  engine.  The  defendant 
did  not  rebut  either  branch  of  plaintiff's 
case.  The  company  did  not  offer  testi- 
mony tending  to  show  ordinary  care, 
either  with  respect  to  the  manner  of  oper- 
ating its  train,  or  as  to  the  condition  of 
its  right  of  way  at  the  point  where  the  Are 
caught  in  the  same.  In  this  state  of  the 
evidence,  ordinary  care  not  having  been 
shown  by  the  defendant,  the  jury  could 
not  have  done  otherwise  than  find  tor  the 
plaintiff  on  the  question  ot  defendant's 
liability.  In  order  to  recover.  It  was  not 
essential  for  the  plaintiff  to  show  negli- 
gence In  the  appliances  used,  or  In  tbeman- 
agement  of  the  train.  The  evidence  fully 
warrants  the  verdict  upon  airother  and  in- 
dependent branch  ot  the  case,  vis. :  that 
relating  to  the  condition  of  the  right  of 
way.  What  the  jury  were  told  as  to  due 
care,  or  a  "  higher  degree  ot  care, "  in  oper- 
ating the  train,  could  have  no  legitimate 
influence  upon  their  minds  in  reaching  a 
conclosion  as  to  whether,  at  the  point 
where  the  Are  started,  the  right  of  way 
was  in  a  negligent  condition,  or  whether 
the  fire  caught  within  the  right  of  way. 
Upon  this  branch  the  evidence  was  con- 
clusive, and  not  controverted.  We  are 
clear  that  the  instruction  was  erroneous, 
but  equally  clear  that  it  did  not  prejadlce 
the  defendant,  nor  materially  affect  the 
substantial  rights  ot  the  defendant.  The 
assignment  of  error  upon  this  point  must 
be  overruled.  Brobst  v.  Brock,  10  Wall. 
519;  also  opinion  in  Boss' Case,  112  U.  S. 
895, 6  Sup.  Ct.  Bep.  184. 

We  have  carefully  examined  the  defend- 
ant's other  assignments  ot  error,  and  And 
nothing  In  them  which-would  warrant  the 
court  In  dlRturbing  the  verdict,  except  the 
following  instruction:  "If  you  find  from 
the  evidence  that  the  plaintiff's  property 
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was  dMtroyed  by  or  through  the  negli- 
gence of  the  defendant,  then  yon  must  as- 
sess the  damages  of  plaintiff  In  such  a  sum 
as  he  has  proven  to  you  be  has  sustained, 
with  interest  at  seven  per  cent,  per  an- 
nam  from  the  date  of  loss  to  plaintiff. " 
This  instruction  Is  error.  The  action  is 
tor  the  breach ol  an  obligation  not  arising 
from  contract.  In  this  class  of  cases,  sec- 
tion 4578,  C!onip.  Laws,  controls.  The  sec- 
tion is  as  follows:  "In  an  action  for  the 
breach  of  an  obligation  not  arising  from 
'Contract,  and  in  ever;  case  of  oppression, 
fraud,  or  malice.  Interest  may  be  given  in 
The  discretion  of  the  Jury."  The  trial 
Judge  improperly  took  from  the  jury  the 
discretion  vested  In  them  by  the  statute, 
and  assumed  to  exercise  it  himself.  Coun- 
sel for  respondent  cites  s^tlon  4577,  Comp. 
Laws,  as  authority  supporting  the  in- 
straction.  That  section  has  no  applica- 
tion to  a  case  like  this,  where  the  relation 
of  debtor  and  creditor  does  not  exist.  Nor 
is  this  a  case  where  the  damages  are  cer- 
tain, or  capable  of  being  made  certain  by 
mere  calculation.  Counsel  also  cltcb  num- 
erons  adjudications  in  other  states  in  sap- 
port  of  the  rule  of  damajces  laid  down  by 
the  trial  court.  Sncb  aatboritles  cannot 
prevail  against  a  plain  provision  of  the 
€ode.  Section  4578  was  doubtless  enacted 
for  the  express  purpose  of  settling  a  rule 
of  damages  about  which  there  was  much 
fluctuation,  occasioned  by  conflicting  ad- 
lodications.  The  instruction  was  in  the 
teetb  of  the  Code,  and  was  a  substantial 
-error,  which  will  render  It  necessary  to 
racate  the  verdict,  and  grant  a  new  trial, 
unless  the  plaintiff  shall  elect  to  strike 
<rom  the  Judgment  of  the  court  below  the 
amonntwhicb  represents  the  interestupon 
the  value  of  the  property  destroyed,  com- 
i>uted  at  7  per  cent,  per  annum  from  the 
date  of  the  loss  (September  21, 1885)  to  the 
-date  of  the  verdict,  (December  18, 1889.) 
Deducting  such  interest,  the  remainder, 
representing  the  value  of  the  property  at 
tbedate  of  the  loss,  would  be  ti866.S8.  The 
plaintiff,  at  bis  option,  may  apply  to  the 
district  court,  and  have  the  judgment 
modified  by  entering  judgment  for  the  sum 
above  named,  with  costs  and  disburse- 
ments, and  interest  thereon  from  the  date 
of  the  verdict:  otherwise,  a  new  trial  will 
be  granted.  An  order  will  be  entered  ac- 
-eordingly.    All  concur. 


Sablss  et  al.  v.  McOee  et  a.1. 
i^wprtme  Court  of  North  Bakota.  Jan.  18, 1891.  )> 

ICOBTeAOSS — RiOHTB  OF  JUNIOR  UOBTeAOn. 

A  senior  Incambrancer  is  not  bound  to  re- 
spect tli«  eqaitabl'e  rights  of  a  junior  Incuin- 
hrancer  in  ue  property  unless  he  has  notice, 
either  actual  or  constructive,  of  such  rights.  The 
reooiding  of  the  junior  mortage  is  not  construct- 
ive notice  to  the  prior  mortgagee  of  the  existence 
of  snch  mortgage,  or  of  the  mortgagee's  equita- 
ble right  thereunder,  to  insist  that  the  prior 
mortgagee  shall  not  release  from  the  lien  of  his 
mortgage  any  property  upon  which  the'subdrdl- 
nats  incumbrancer  has  no  lien,  to  his  prejudice. 
{^Udbut  by  the  Court.) 

Appeal  from  district  court,   Stutsman 
county;  Wm.  H.  Fbancis,  Judge. 

'Behearing  denied  February  8,  1891. 


Wbtte  A  Hewett  and  Edgar  W.  Camp, 
for  appellant.  John  S.  Wutson,  for  re- 
spondents. 

CoBUSs,  C.  J.  Viewed  in  the  light  of  the 
record,  the  plaintiffs  sought  and  obtained 
against  the  defendant  unwarranted  relief 
by  invoking  that  equitable  principle 
wbone  peculiar  o£9ce  it  is  to  create  a  duty 
enlorceaole  in  a  court  of  equity  which  a 
court  of  law  does  not  recognize  as  of  bind- 
ing force.  They  pr^ed  that  they  might 
be  relieved  from  tbelnjurions consequences 
of  defendant's  alleged  disregard  of  an 
equitable  duty  which  they  claimed  slfb 
owed  to  them.  Did  she  owe  such  duty? 
The  tacts,  so  far  as  disclosed  by  tbe  rec- 
ord, compel  a  negative  answer  to  this  In- 
quiry. Defendant  held  a  first  mortgage 
upop  certain  premises.  Plalntllf  owned  a 
second  mortgage  thereon.  There  were 
buildings  on  tbe  land.  Upon  them  was 
insurance  effected  by  tbe  mortgagor  In  his 
own  name;  tbe  policy  stating  that  the 
loss,  if  any,  should  be  paid  to  tbe  first 
mortgagee,  tbe  defendant,  as  her  interest 
might  appear.  These  buildings  were  de- 
stroyed by  fire,  and  the  loss  adjusted  and 
paid.  The  amount  exceeded  the  amount 
of  defendant's  mortgage.  VVe  will  as- 
sume that  It  was  all  paid  to-bcr  personal- 
ly, and  paid  after  tbe  mortgage  debt  had 
all  become  due,  although  tbe  record  by  no 
means  necessitates  such  a  view  of  the 
facts.  A  large  portion  of  the  money  she 
paid  over  to  tbe  mortgagor,  retaining  aq 
amount  for  which  she  gave  credit  on  tbe 
mortgage.  We  will  also  assume,  without 
deciding,  that  it  was  the  defendant's  du- 
ty, as  first  mortgagee,  to  respect  tbe 
rights  of  subsequent  Incumbrancers  of 
which  she  had  knowledge,  and  not  suffer 
any  of  her  security  to  pass  from  her  con- 
trol, to  tbe  prejudice  of  the  subordinate 
Hen ;  and  that.  It  appearing  that  the  val- 
ue ol  the  security  held  by  the  second  mort- 
gagees, the  plaintiffs,  was  seriously  im- 
paired by  the  destruction  of  those  build- 
ings, it  was  the  duty 'of  defendant,  if  cog- 
nizant of  plaintiffs'  lien,  to  apply  tbe  in- 
surance money  'In  her  hands  to  tbe  ex- 
tinguishment of  her  Hen,  and  not  suffer 
the  greater  portion  of  it  to  escape  such 
Hen  by  passing  Into  the  mortgagor's  con- 
trol. Still,  not  even  in  tbe  forum  of  con- 
science would  tbe  relief  sought  for  be 
granted  upon  the  facts  as  shown  by  tbe 
record  on  this  appeal.  Defendant  fore- 
closed her  mortgage  after  this  Insurance 
money  came  Into  her  hands,  assuming 
that  it  did  come  within  her  control,  and, 
having  purchased  on  tbe  foreclosure  sale, 
in  course  of  time  secured  a  deed  vesting 
in  her  the  title  to  tbe  property  under  this 
foreclosure.  Plaintiffs  In  this  action  to 
foreclose  their  second  mortgage  ask  that 
defendant's  forpclosure  proceedings,  cul- 
minating in  this  deed,  be  annulled  by  the 
court  on  tbe  theory  that  It  was  the  de- 
fendant's duty  to  apply  the  Insurance 
money  in  extinguishment  of  her  Hen,  be- 
cause of  her  equitable  duty  not  to  Impair 
the  subordinate  Hen  by  her  conduct  with 
respect  to  the  security.  Plaintiffs  insist 
that  she  had  two  distinct  securities  out  of 
which  she  could  collect  her  debt,— tbe  land 
and  the  Insurance  money ;  that  they  held 
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a  IleD  on  only  one  of  these  seeurltiiw,— the 
land;  that  detendant' owed  to  them  the 
duty  of  obtaining  their  pay  from  the  In- 
snrance  money,  wiiich  wae  sufficient  to  ex- 
tinguish her  lien;  and  that  equity  will  re- 
gard such  duty  as  performed,  and  the  Hen 
wiped  out,  on  the  principle  that  one  who 
disregards  duty«ball  not  assert  bis  own 
dereliction  to  the  detriment  at  another  to 
whom  that  duty  was  owlnf;.  In  all  this 
record  we  find  nothing  to  render  these 
considerations  pertinent.  There  was  no 
equitable  duty,  be<muee  defendant  bad  no 
knowledge  of  the  rights  oT  the  platatltfs  as 
Junior  lucnmbraneers.  Equity  comp^  no 
one  to  respect  an  onknnwn  right.  De- 
fendant did  not  Icnow  of  ptalntMs'  mort- 
gage when  sbe  suffered  this  iaenrance 
money  to  pass  from  her  eontrol  to  the 
mortgagor.  There  is  no  averment  of  •  no- 
tice In  the  complaint.  T|^is  demurrable 
detect  was  nut  cured  by  the  receptioa 
without  objection  ai  evldwire  of  nottoe  on 
the  trial.  Under  sneb  a  state  of  the  rec- 
ord, the  complaint  ffllclrt  be  amended  to 
conform  to  the  prooT  But  there  is  no 
asch  evidence  In  the  record.  There  is  no 
such  fact  found.  There  is  no  pretense  of 
actual  notice.  Without  notice  of  the  lien 
to  be  protected,  there  arose  no  duty  to 
protect  it.  Deuster  r.  McCamns,  14  Wis. 
S38;  Straight  v.  Harris,  Id.  SOe;  Insur* 
ance  Co.  v,  Halsey,  8  N.  Y.  S71 ;  Vanop- 
den  y.  Jwhnson,  14  N.  J.  Eg.  «7«;  Ward's 
Bx'rs  T.  Hague,  »  K.J.  Eq.  897;  Wade, 
Notice,  S  208,  and  cases  dted.  This  princi- 
ple Is  elementary.  It  Is  true  that  con- 
Btrnetive  notice  Is  held  to  he  suffleleat  to 
create  the  duty.  But  defendant  did  not 
have  even  constructive  notice  of  plaintiffs' 
Interior  Hen.  The  record  of  their  mort- 
gage constituted  no  sneb  notice.  It  Is  on- 
ly as  to  subsequent  incambrancem  or  pur- 
chasers that  the  recording  of  a  mortgage 
or  deed  is  notice.  So  the  statute  Is  writ- 
ten. Sections  3293,  4869,  Comp.  Laws. 
Similar  statutes  have  been  so  construed 
in  many  Jurisdictions.  Deuster  v.  McCam- 
ns, 14  Wis.  883;  Straight  v.  Harris,  Id. 
609 ;  Insurance  Co.  v.  Hajsey,  8  N.  T.  271 ! 
Vanorden  v..  Johnson,  14  N.  J.  Eq.  87S; 
Cheeseborough  v.  Millard,  1  Johns.  Cb. 
409;  Jones,  Slortg.  §!  982,  723,  662.  The 
Judgment  of  the  court  below  annulled  the 
foreclosure  proceedings,  treating  the 
mortgage  lien  as  extlngniebed  as  to  plain- 
tltfb.  This  Judgment  wasunwnrremted  by 
the  complaint,  the  flndfnge,  nr  the  evi- 
dence, and  mnst  therefore  be  reversed,  and 
the  complaint  dismissed.    All  concur. 


Ttlkh  t.  Cass  Oowntt. 

{SwpremeCcnirtcf  North  Daltota.  Uor.  99,  MDO.V 

TaXATIOIT— lUlLBOAD  LiKP  OSiJ^Tg— EZXKFTIOSe 

—Powers  or  A«sbs80b— TAx-Su.BB..-RBComr 

or  KoNHT  Paid. 
1.  The  defendant  oonnty,  through  Its  treas- 
urer, sold  certain  lands  for  delinottent  taxes  at 
tbs  annual  taz-sale  In  October,  1886.  The  lands 
so  sold  were  a  part  of  the  origlaal  grant  by  the 
feneral  government  to  the  Nortbara  Pacific  Ball- 
road  Company.  The  lands  were  surveyed  at  the 
azpensa  ox  the  United  States,  and  earned  by  said 
company  after  the  passage  of  the  act  of  congress 

'Publication  delayed  pending  application  for 
rehearing,  which  was  refused. 


of  July  lis,  18T0,  portainiag  Do  «ar*ev  iaes^  and 
no  pait  of  said  survey  fees  had  been  repaid  b> 
the  United  States  at  the  time  of  such  sale.  Prior 
to  the  assessment  and  levy  of  said  taxes,  for 
Which  said  lands  were  sold,  the  ratlnwd  com- 
pany had  disposed  of  the  lands,  and  eonveyed 
them  to  third  partiea  by  deeds  ana  contracts,  ami 
such  third  parties  were  in  poaiassloB.  Said 
lands  were  regularly  assessed,  and  alb  the  p«»- 
ceediiu*  leading  op  to  tke  tax-sale  were  jegiuat. 
Flaintui  bou«^  tne  lands  at  sneb  tax  sale,  and 
brings  this  acUon  to  recover  the  purchase  moncv 
so  paid.  Held,  that  such  land*  were  not  taacable 
at  the  time  of  such  assessmeiit,  iiecaase  tiie  Oait- 
ed  States  held  tfae  fee  tiUe  to  said  lands,  and 
had  a  lien  tbereon  for  the  surrey  fees,  (Railroad 
Co.  r.  Boekne,  llfi  U.  B.  600, «  Bap.  Ct  B«r. 
sua ;)  taut  tbat,  since  land  was  a  anblect  of  taxa- 
tion in  Dakota  territory,  jrima/aeAe  these  lands 
were  taxable.  Taxation  was  tlie  rule;  freedom 
from  taxation  the  exoeption. 

8.  field, /itrfftes,  that  the  aaaeasor  being  « 
]«di<dal  olBaer,  where  property  is  exeBrytad-frtMa 
taxation  by  olaaa,  and  not  by  sfieGlllc  dcaetipttoa, 
ke  haa  Xull  iwMiitaon,  anil  it  is  Ua  datgrto*de- 
dds  in  eaob  taatanoe  wbetber  or  aot  •  partloolar 
pleoe  at  p):oferty  falls  witlila  any  «f  the  exempt- 
ed olaasea,  and  in  this  respect  ue  source  of  tsa 
taw  that  establishes  Hie  exemption  is  immaterial. 

8.  fi^d.  /ttrfher,  that  an  erroneons  deolalOB 
of  an  asaeaaer  In  the  matter  of  eaemptfoaa  dees 
notdeyrimttta  tax  t»Moeedings  it  ittrisdicUraa; 
hot,  a&tll  aBoh  crroaeous  dadsioa  is  modifled  «r 
set  aside  by  the  peoper  tribunid,  all  elBcera  with 
subsequent  functions  may  safely  act  thereon. 

i.  upon  a  ri^ht  of  recovery  at  commoa  law, 
there  is  nottUug  w  this  case  to  relieve  tba  pUdn- 
tiil  from  the  mle  of  ooeeot  tmptor,  as  annoonoed 
by  tliia  court  in  the  ease  «f  Badge  r.  Ciiiy  of 
Grand  Fcrlu,  «7K.  W.  Bap.  <»,  (decided  at  tUa 
tmn.) 

5.  Under  the  lawin  foece  when  aneb  sals  waa 
laada,  the  treasurer,  in  the  matter  of  the  collectUm 
of  the  taxes,  was  piuslr  a  ministerial  offloer;  and 
Wben  be  received  the  onpllcate  tax-list,  with  tha 
warrant  of  the  oonnty  commissioners  attached.  If 
aueb  prooesa  was  fair  on  Ita  face,  aad  oonlalned 
BOtliing  that  woald  apptfaa  the  treasurw  of  any 
datecta  er  ioflnntties,  and  te  •  oaae  whave  it 
does  xot  appear  thatljie  treaaorar  had  soy  knowl- 
edge «f  any  defects  or  inflrmitiea,  such  treasorer 
was  fully  protected  from  peisonal  llaliilit^  in 
eoUecting  t£e  taxes  upon  all  property  contained 
in  bis  iuud  llst^  so  loDg  as  he  acted  strictly  with- 
in tfae  statute.  The  law  f omlshed  hia  aatherity 
for  selling  property  for  delinqoent  taxes:  tlia 
wanast,  with  the  tac-liet  attaoked,  famlslied 
hiw  the  subjects  upon  whiob  'to  exeoeiae  aaeh 
authority. 

6.  The  atatate,  (Comp.  laws,  (  1621,)  which 
required'  the  tzeasurer  to  "sell  all  lands  liable 
for  taxes  of  anydeeoripUon  for  the  preceding 
year  or  years,*  meant  Stl  landa  liable  for  taxes, 
as  shown  by  the  procesa  in  Ikfa  hands.  Ha  could 
not  refuse  to  sell  lands  on  his  list,  nor  conld  he 
sell  lands  not  on  Us  list. 

7.  Section  16£9,  Comp.  La«s,  then  in  force, 
read  as  follows:  "When,  hy  mistake  orwrong- 
'Ail  act  of  Cba  treaanrer,  land  baa  been  add  oa 
wuieb  na  tax  waa  due  at  the  Unw.  the  oounl7  ia 
to  save  the  purchaser  baimlesa  by  paying  nim 
the  amount  of  the  principal,  *ai  interest  at  the 
rate  of  twelve  per  oent  per  annam  from  the  data 
of  aale,  and  ihe  treasurer  and  Us  sureties  shall 
he  liable  for  the  amount  to  the  county  on  his 
bond,  or  the  purchaAr  may  recover  the  same  di- 
rectly from  the  treasurer. "  JSeld,  that  the  sale 
of  ^e  lands  in  this  case  waa  neither  the  mistake 
nor  the  wrongful  act  of  the  treasurer,  within  tha 
meaning  of  said  section,  and  ttiat  plalntlit  haa  no 
right  of  action  under  said  section. 

8.  Scctioa  84,  c.  132,  of  the  t«ws  of  Korth 
Dakota  for  1890  has  no  application  to  a  sale  of 
lands  made  before  the  enactment  of  said  chapter. 

{SulUOnu  by  the  Court.) 
Appeal  from  district  court,  Cass  county ; 
William  B.  McConnbll,  Judge. 
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TYLER  0.  CASS  COUNTY. 


S.  B.  Bartleit,  A.  C.  Varia,  J.  A.  MeBI- 
dowoeiy,  and  JeemA.  Fxye,  tor  appellant. 
Stoue  A  Newman,  tor  reepondeot. 

Bartuoloubw,  J.  This  action  was  com- 
menced by  the  preaentation  by  plaintiff  ot 
a  claim  to  the  board  of  county  commia- 
Bloners  ot  the  defendant  county,  by  wbtcb 
plaintiff  aoDKht  to  recover  certain  money 
paid  by  bim  as  the  purchase  price  ot  tax- 
■ale  certiflcatra  on  certain  real  estate  aold 
by  doteudant'a  treaaurer  tor  deMnqnent 
taxes  at  the  annual  tax-sale  on  October  6, 
1K85.  The  board  ot  county  commissloDera 
rrfused  to  allow  tbe  claim,  and  plaintiff 
appealed  under  the  statute  to  tb«  district 
court.  In  that  court  tbe  case  was  tried 
upon  an  agreed  statement  ot  tacts  with* 
ont  a  jury.  From  this  statement  It  ap> 
pears  that  the  real  estate  in  Question  was 
a  part  of  the  original  graat  by  tbe  United 
States  to  the  Northern  Pacific  Railroad 
Company ;  that  said  company  bad,  prior 
to  the  leVy  and  sale  hereinafter  men- 
tioned, disposed  of  said  lands  to  private 
parties  by  deeds  and  contracts,  and  such 
parties  were  in  possession ;  that  no  pa^ 
ents  had  issued  tor  said  land;  that  the 
railroad  company-earned  said  lands  after 
the  passage  ot  tbe  act  ot  congress  ot  date 
July  15.  1870,  pertaining  to  stirveyfees; 
that  said  lands  were  originally  surveyed 
at  tbe  expense  ot  tbe  Uniied  States  gOT- 
emment,  and  after  the  passage  ot  said  act 
ot  congress,  and  no  fart  ot  tbe  cost  and 
expenses  ot  said  surrey  bad.  at  the  time 
ot  said  tax-sale,  been  repaid  by  said  rail- 
road company  to  the  United  States,  as 
provided  by  tbe  last-mentioned  act  ot  con- 
gress ;  that  in  1884,  and  prior  thereto,  the 
taxing  oScers  ot  thedefendautconnty  pro- 
ceeded to  assess  said  lands  and  levy  taxes 
thereon,  all  ot  which  remained  unpaid  on 
October  6.  U86,  and  on  said  date  tbe  treas- 
urer ot  sain  county  proceeded  to  sell  said 
lands  tor  said  delinquent  taxes,  and  the 
plaintiff  purchased  tbe  Bame,«nd  it  was  to 
recover  tbe  purchase  money  so  paid  that 
this  action  was  brought. 

No  question  is  made  as  to  the  regularity 
ot  tbe  sale,  or  the  tax  proceedings  leading 
thereto.  The  statement  ot  facts,  as  was 
Intended,  brings  the  lands  clearly  within 
tbe  conditions  existing  in  Railroad  Co.  v. 
Sorkne.  116  U.  S.  eoo,  6  Sup.  Ct.  Rep.  201. 
Under  the  law  as  settled  by  that  ease,  the 
lands  in  question  were  not  taxable  at  tbe 
time  the  taxes  were  assessed  and  levied, 
by  reason  of  the  non-payment  by  the  rail- 
road company  ot  the  survey  tees,  tor 
wblcb  the  general  government  bad  a  lien 
upon  the  lands.  The  lands  not  being  tax- 
able, ot  course  nothing  passed  by  the  sole. 
Plaintiff  claims  to  racover  hla  purchase 
money,  with  12  per  cmt.  per  annum  ioter- 
est,  ander  a  statute  to  be  bereinatter  con- 
sidered: or  tbe  purchase  price,  with  legal 
interest,  as  for  money  had  and  received. 
The  liability  ot  a  taxing  municipality  to 
refund  money  paid  for  void  tax-sale  certifi- 
cates, in  the  absence  of  a  regulating  stat- 
■te,  bas  very  recently  received  full  consid- 
eration by  this  court,  and  such  liability 
was  denied.  See  Budge  v.  City  ot  Grand 
Forks.  47  M.  W.  Rep.  390,  (decided  at  this 
term.)  As  the  brletH  ot  counsel  In  this 
ease  were  In  the  hands  ot  the  court,  and 


received  careful  conslderatioB  before  the 
decision  was  reached  in  the  case  against 
the  city  ot  Grand  Forks,  it  will  not  be  neces- 
sary forus  to  say  anything  upon  this  point 
in  addition  to  what  we  then  said,  except  to 
note  one  distinction  which  is  strenuously 
<nsisted  upon  by  counsel.  In  the  former  case 
the  invalidity  of  tbe  tax-sale  certificates 
arose  from  certain  irregularities  in  the  pro- 
ceedings ot  the  taxing  officials;  in  this  case 
tbe  invalidity  arose  from  the  entire  ab- 
sence ot  power  In  tbe  Sovereignty  under 
whose  authority  this  tax-sale  was  made 
to  Impose  any  tax  whatever  upon  tbe 
lands  which  plaintiff  purchased  at  said 
sale.  In  Railroad  Co.  v.  Rockne,  supra, 
it  was  held  that  when,  alter  the  passage 
of  tbe  act  ot  congress  of  July  16,  1870, 
lands  within  the  original  grant  to  said 
railroad  company  were  surveyed  by  the 
general  government,  the  government  had 
a  lien  apon  tbe  lands  for  the  expenses  ot 
SQch  survey,  and  that  the  fee  title  could 
be  divested  only  by  payment  of  such  lien. 
Since  the  fee  titie,  coupled  with  an  actual 
interest  In  tbe  land,  remained  in  the  gen- 
eral government,  the  territory  of  Dakota 
was  powerless  to  tax  such  land.  It  is 
true  that  by  territorial  statute  the  prop- 
erty ot  tbe  United  States  was  expressly 
exempted  from  taxation;  bntaatd  statute 
was  oanecesHary.  as  tbe  organic  act  ot 
tbe  territory  forbade  tbe  taxation  by  the 
territory  ot  the  property  of  the  United 
States,  and  tbe  power  cannot  exist  in  a 
state  to  tax  tbe  property  of  the  United 
States,  even  In  the  absence  ot  all  special 
prortstons.  McOnlloeh  ▼.  Maryland,  4 
Wbeat.  816;  Van  Brocklin  v.  Anderson,  117 
U.  S.  161,  6  Sup.  Ot.  Rep.  «70:  Tucker  v. 
Ferguson.  32  Wall.  587;  People  v.  U.  S.,  98 
111.80.  Respondent  claims  that  as  to  all 
maltera  of  procedure,  the  rule  ot  caveat 
emptor  applies  to  tax-sale  purchasers, 
bat  that  it  goes  no  further;  that  such 
purchaser  Is  ander  no  duty  to  inq.ulre  into 
the  facts  giving  arlglnal  Jarisdlctioa  to 
Impose  the  tax ;  and  that  a  taxingmunicl- 
pality  should  refund.  In  a  case  like  this, 
when  it  has  received  money  to  which  it 
had  not  only  no  legal  right,  but  to  which 
the  territory  was  poweriess  to  give  it  a 
legal  right.  On  the  argument  this  dis- 
tinction impressed  as,  but  upon  full  inves- 
tigation we  tall  to  tind  any  direct  support 
for  it,  either  in  authority  or  reason.  TIm 
taxing  powers  of  a  state  are  plenary,  and 
extend  to  all  property  within  its  jurisdic- 
tion not  specially  exempt.  Prima  fade,  all 
groperty  within  any  given  county  is  taxa- 
le.  The  statute  says,  (section  1641.  Comp. 
Laws:)  "All  property,  •  •  •  except 
such  property  as  is  hereinafter  expressly 
exempted,  shall  be  subject  to  taxation." 
The  organic  act  ot  the  territory  ot  Dakota 
(section  12)  says:  "The  legislative  power 
shall  extend  to  all  rightiulsubjects  of  legis- 
lation not  inconsistent  with  the  constitu- 
tion and  laws  ot  the  United  States;  but 
*  *  *  no  tax  shall  be  imposed  upon  the 
property  of  the  United  States. "  Clearly, 
this  is  a  limitation,— an  exception  to  the 
general  power.  Taxation  Is  tbe  rule;  free- 
dom froni  taxation  Is  the  exception.  Who- 
ever would  claim  immnnity  must  bring 
himsblt  within  the  exception.  He  cannot 
make  a  prima  tacie  case  for  recovery  by 


Digitized  by^OOQlC 


281 


NORTHWESTERN  EEPOBTER,  VOL.  48. 


(N.D. 


■Imply  allMliijr  that  he  has  been  taxed. 
Butier  V.  Sapervlaora,  26  Mich.  23;  Rob- 
ertson T.  CommlBsionerH,  44  Mich.  274,  6.N. 
W.  Rep.659;  Davenport  T.Rallroad  Co.,88 
Iowa,  688;  Tacker  v.  Fergason,  Bupra.  If 
any  particalar  property  be  not  taxable.  It 
la  because  It  belongs  to  a  cla«s  which  by 
some  la  w  has  been  relieved  of  the  burdens 
of  taxation;  and  from  the  very  necessities 
of  the  situation  the  power  must  be  lodged 
somewhere  to  say  whether  or  not  any 
specified  piece  of  property  belongs  to  any 
particular  class,  otherwise  no  assessmant 
could  ever  be  made.  And  a  particalar  tract 
of  property  that  belongs  to  a  class  that 
has  been  relieved  of  the  burdens  of  taxa- 
tion by  express  legislative  enactnient  is 
Jnst  as  free  from  such  burden  as  the  tract 
that  belongs  to  the  class  that  was  never 
subject  to  the  burden,  and  the  county 
would  have  Just  the  same  legal  rlehtto  the 
money  received  from  a  tax-sale  of  the  one 
tract  as  of  the  other,  and,  as  we  view  it, 
the  duty  would  devolve  upon  the  assessor 
In  each  case,  and  In  the  one  Just  a^  much 
as  in  the  other,  to  decide,  primarily,  wheth- 
er or  not  the  respective  tracts  should  be 
assessed.  In  Foster  v.  Van  Wyok ,  41  How. 
Pr.  498,  the  court  says:  "It  can  make  no 
difference,  in  regard  to  the  assessor's  Juris- 
diction, whether  this  immunity  from  taxa- 
tion arises  from  state  ornational  law.  In 
either  case  the  question  of  liability  to  tax- 
ation is  to  be  determined  by  the  assessors; 
and  they  have,  of  course,  Jurisdiction  to 
decide  It.  It  is  equally  a  Judicial  decision 
fat  either  case,  having  equal  protection 
from  liability  for  having  decided  errone- 
ously. "  Nor  must  we  confound  an  errone- 
ous decision  of  the  assessor  on  a  matter 
within  his  Jurisdiction  with  a  want  of  Ju- 
risdiction. The  assessor  is  the  first  offl- 
oer  to  act  in  the  process  of  the  collection  of 
the  public  revenue.  His  Jurisdiction  de- 
pends upon  the  antecedent  act  of  no  ofD- 
dal.  The  law  fixes  his  Jurisdiction,  and 
for  taxation  purposes  it  Is  co-extensive 
with  its  geographical  limits,  and  covers 
the  whole  subject-matter  of  assessments. 
Bvery  tract  of  land  within  those  limits 
must  either  be  placed  upon  or  omitted 
from  the  assessment  roll,  and  the  matter 
must  in  each  Instance  be  determined  by  the 
assessor.  The  casefi  sometimes  speak  of 
the  assessor  as  having  no  Jurisdiction  to 
assess  exempt  property;  but  this  must  al- 
ways be  received  in  connection  with  the 
further  proposition  that  the  assessor  haM 
the  right,  and  it  Is  his  duty,  to  decide 
what  does  and  what  does  not  belong  to 
the  exempt  classes.  It  is  true  that  If  the 
law  expressly  exempts  certain  described 
property,  then  there  Is  no  question  of  ex- 
emption left  for  the  assessor  to  decide, 
and  he  Is  without  Jurisdiction  to  assess 
the  property  so  described.  State  v.  Shack- 
lett,  37  Mo.  280,  was  a  case  of  that  kind. 
For  the  fall  facts  in  that  case  it  is  neces- 
sary to  consult  Railroad  Co.  v.  Shacklett, 
80  Mo.  650.  The  capital  stock  of  the  rail- 
road company  was  exempt,  but  had  been 
assessed  by  the  assessor,  and  the  collec- 
tion of  the  tax  enforced  by  Shacklett,  and 
an  action  was  brought  against  the  col- 
lector and  his  bondsmen  to  reco.ver  the 
amount;  and  the  court  says:  "Theofl9cer 
is  bound  to  know  the  law ;  and  if  he  exe- 


cates  process  which  la  void,  emanating: 
from  a  court  or  officer  having  no  Jurisdic- 
tion, he  acts  at  his  peril,  and  will  not  be 
protected  where  the  assessment  was  ille- 
gal. Its  Illegality  was  apparent  on  the 
very  face  of  the  tax-books  placed  In  the  col- 
lector's hands,  as  much  so  as  if  It  has  pur- 
ported to  have  been  made  on  the  court- 
house or  other  property  which  the  law  ex- 
pressly exempts  from  taxation."  The 
langniage  of  the  learned  court,  as  applied 
to  the  case  before  it,  has  our  full  approval. 
It  is  no  doubt  true  that,  If  an  assessor 
should  return  a  tract  of  land  as  belonging 
to  and  assessed  against  tbeUnlted  States, 
such  asMssment  would  be  a  nullity;  and 
the  assessor,  and  all  acting  after  him  in 
the  collection  or  enforcement  of  socb  tax, 
would  be-  trespassers.  The  same  would 
be  true  should  an  assessor  assess  a  school- 
house  and  grounds  against  a  school  town- 
ship; and  the  reason  would  be,  in  each 
case,  that  on  the  face  of  the  proceedings 
the  officer  would  be  attempting  to  do 
what  the  law  positively  declared  should 
not  be  done.  But  should  the  same  officer 
in  good  faith,  and  relying  upon  the  record 
as  it  appears  to  bim,  assess  property 
against  private  parties -In  possession,  but 
which  in  fact  belonged  to  the  United  States 
or  to  a  school  township,  such  act  would 
not  be  without  Jurisdiction,  nor  would  the 
officer  be  a  trespasser,  because  upon  the 
face  of  the  record  be  would  be  doing  only 
what  he  had  full  alithority  to  do.  Of 
course,  a  tax-sale  following  such  assess- 
ment would  pass  no  title;  but  that  event 
always  follows  an  illegal  sale,  and  does 
not  prove  that  the  assessor  was  without 
Jurisdiction.  The  agreed  statement  in 
this  case  shows  that  the  lands  in  question 
formed  a  portion  of  the  original  grant  of 
lands  by  the  general  government  to  the 
Northern  Pacific  Railroad  Comnany.  This 
and  slmllnr  grants  have  been  neld  to  pass 
to  the  grantee  an  estate  in  pneaenti,  sub- 
ject to  be  defeated  by  conditions  subse- 
quent, and  that  no  patent  or  conveyance 
other  than  The  irrant  was  necessary  to 
pass  the  title.  Butts  v.  Railroad  Co.,  7 
Sup.  Ct.  Rep.  100;  Railroad  Co.  v.  Peronto, 
(Dak.)  14  N.  W.  Rep.  108;  Railroad  Co.  v. 
Smith,  9  Wall.  95;  Railroad  Co.  v.  U.  S., 
92  D.  S.  741.  The  agreed  statement  repels 
the  supposition  of  any  failure  on  the  part 
of  the  grrantee  to  perform  the  conditions 
subsequent,  and  alleges  titat,  prior  to  the 
assessment  and  levy  of  the  taxes  for  which 
the  lands  were  sold,  the  Northern  Pacific 
Railroad  Company  had  sold  said  lands  to 
private  parties,  and  conveyed  the  same 
by  deeds  and  contracts,  and  such  purties 
were  In  possession.  Now,  we  are  bound 
to  presume.  In  support  of  the  action  of  the 
treasurer,  that  these  transfers  appeared 
of  record.  At  the  time  of  the  asseBsmont, 
section  6  of  chapter  99  of  the  Laws  of  Da- 
kota Territory  for  1883  was  on  the  statute 
books.  That  section  declared  that  these 
lands  should  be  taxable  as  soon  as  sold,  or 
contracted  to  be  sold,  by  the  railroad 
company.  It  Is  very  evident  from  the 
agreed  statement  thatthe  assessor  of  the 
defendant  county,  In  perfect  good  faith, 
proceeded  to  asHess  the  lands  In  contro- 
versy to  the  i>artleB  wbo  appeared  by  the 
records  of  said  county  to  hold  the  title  to 
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said  landa,  and  were  in  possession  ot  tbe 
same.  This  was  clearly  within  bis  an- 
tbority,  and  clearly  within  bis  duty.  Tbe 
title  ol  tbe  pnrcbaser  at  tbe  tax-sale  based 
npontlilB  assessment  lalls.not  because  the 
proceedings  were  not  regular  and  sa£9- 
clent  to  pass  whatever  title  the  parties 
had  i»  whose  name  the  land  was  assessed, 
but  because  the  title  woe  not  in  such  par- 
ties,  and  was  In  the  United  States.  Tbe 
respondent  Invokes  for  his  protection  tbe 
rale  ot  carest  emptor  as  applied  to  sales 
on  execution  In  so  far  as  that  rule  relieves 
tbe  purchaser  ot  any  duty  to  Inquire  into 
tbe  jarlsdlction  of  the  court  that  rendered 
the  Jadgraent.  Bat  respondent  miscon- 
ceives the  condition.  There  was  no  lack 
ot  Jurisdiction  In  this  case.  Upon  the 
gronnd  of  a  common-law  right  of  recov- 
ery, we  find  no  reason  to  distinguish  this 
case  from  Badge  v.  City  of  Qrand  Forks, 
supra. 

Bat  plaintiff  bases  bis  rlgbt  to  recover 
more  eepeclklly  upon  section  1629  of  tbe 
Complied  Liaws,  which  Is  as  follows: 
"  When,  by  mistake  or  wrongful  act  of  tbe 
treasarer,  land  has  been  sold  on  which  no 
tax  was  due  at  the  time,  tbe  county  is  to 
save  the  purchaser  harmless  by  paying 
bim  the  amount  of  principal,  and  interest 
at  tbe  rate  ot  twelve  per  cent,  per  Annum 
firom  the  date  of  tbe  sale,  and  the  treasurer 
and  bis  sureties  shall  be  liable  for  the 
anaoant  to  tbe  connty  on  his  bond,  or  tbe 
paicbaser  may  recover  tbe  anioant  di- 
rectly from  tbe  treasurer. "  Tbe  trial  court 
placed  tbe  liability  of  tbe  county  upon 
ttalH  statute,  and  under  the  agreed  tacts 
reached  two  conclusions  of  law:  FInt. 
That  the  lands  were  not  taxable  when  tbe 
assessment  and  levy  were  made.  This  is 
conceded.  And,  second.  That  tbe  lands 
were  sold  by  the  mistake  and  wrongful 
act  ot  the  county  treasurer.  This  conclu- 
sion Is  challenged,  and  tbe  case  turns 
upon  its  correctness.  Tbe  case  is  of  gen- 
eral Interest  to  the  state,  as  nearly  all  of 
the  counties  that  Include  any  portion  of 
tbe  grant,  to  tbe  Nortliem  Pacific  Rail- 
road Company  are  directly  Interested  in 
tbe  result,  and  tbe  aggregate  of  money  in- 
volved is  great.  This  statute  appears  «is 
section  78  of  chapter  2S  ot  the  Political 
Code  of  1877.  Under  that  section  the  pur- 
chaser was  entitled  to  recover  the  amount 
to  which  be  would  have  been  entlUed  had 
tbe  land  been  rightfully  sold;  and  by  an- 
other provision  ol  statute  the  purchaser 
was  then,  and  still  Is,  entitled  to  bis  prin- 
cipal, and  Interest  at  tbe  rate  of  80  per 
cent,  per  annum,  in  case  of  redemption 
from  rightful  sales.  Bat  the  original  sec- 
tion 78  was  amended  by  section  1,  c.  130, 
Laws  1886,  by  which  the  rate  ol  Interest 
was  limited  to  13  per  cent.,  and  as  thus 
amended  It  forms  section  1629  of  the  Com- 
piled Laws.  The  states  of  Iowa  and  Ne- 
braska have  similar  statutes.  So  far  as 
we  can  trace  it,  the  statute  originated  in 
the  Iowa  Code  of  1831,  where  It  appears  In 
language  almost  identical  with  our  sec- 
tion 78  of  chapter  28  of  tbe  Code  of  1877. 
Wedo  not  find  tbe  lowastatoteconstrued 
by  tbe  courts  of  that  state  antil  after 
tbe  Bevlsion  of  1860,  when  tbe  statute  ap- 
pears in  a  changed  form,  and  reads: 
'Wben,  by  tbs  mistake  or  wrongful  act 


ot  tbe  treasurer,  land  has  been  sold  on 
which  no  taxes  were  due,  or  were  errone- 
ously assessed, "  etc. ;  and  closes  by  mak- 
ing tbe  treasurer  liable  only  for  his  own 
acts  and  those  of  his  deputy.  This  stat- 
ute was  before  tb«  supreme  court  ot  Iowa 
in  Coulter  v.  County  of  Mahaska,  17 
Iowa,  92;  bat  in  that  case  tbe  liability 
ot  tbe  county  for  tbe  principal  and  Inter- 
est was  conceded,  and  tbe  sole  point  In  dis- 
pute was  whether  or  not  tbe  county  was 
liable  for  a  30  per  cent,  penalty  allowed 
by  the  Iowa  statutes,  and  the  court  held 
that  It  was  not.  In  Morris  v.  County  of 
Sioux,  42  lows,  416,  cited  by  respondent, 
there  was  no  question  under  the  statute 
before  the  court ;  and  Scott  v.  Chickasaw 
Co.,  46  Iowa,  253,  was  a  clear  case  of 
wrongful  assessment,  and  within  tbe 
strict  words  of  the  Iowa  statute. 

In  Nebraska  the  law  was  originally 
taken  from  Iowa,  bat  was  changed  In  1871 
to  read:  "When,  by  the  mistake  or 
wropgful  act  of  the  treasurer  or  other 
oflScer,  laud  has  been  sold  contrary  to  the 
provisions  of  this  act, "  etc. ;  and  making 
such  treasurer  or  other  ofiBcer  liable  over 
tothecuunty  on  their  official  boods.  And 
by  a  later  enactment  (see  section  131,  Re- 
vision 1881,  Neb.)  the  statute  is  again 
changed  to  read  as  follows  ■  "  When,  by 
the  mistake  or  wrongful  act  of  the  treas- 
urer or  other  officer,  land  has  been  sold 
on  wbicb  no  tax  was  due  at  tbe  time,  or 
whenever  land  is  sold  In  consequence  of 
error  in  describing  such  land  in  the  tax- 
receipt,  the  county  is  to  hold  the  pur- 
chaser harmless, "  etc. ;  and  closing  by  de- 
claring that  sach  treasurer  or  other  officer 
shall  be  liable  only  for  their  own  and  dep- 
uties' acts.  The  cases  of  McCann  v.  Otoe 
Co.,  9  Neb.  324,  2  N.  W.  Rep.  707,  Roberts 
V.  Adams  Co.,  18  Neb.  478,  25  N.  W.  Rep. 
726,  and  en  nomine,  20  Neb.  411,  30  N.  W. 
Rep.  406,  are  cited  in  support  of  the  Judg- 
ment in  this  case;  bat  all  those  cases  were 
decided  after  the  change  In  the  statute, 
and  the  two  latter  after  the  second 
change.  What  constitutes  the  illegality 
is  not  disclosed  In  the  case  in  9  Neb.  and 
2  N.  W.  Rep.  The  court  simply  remarked 
that  the  plaintiff  had  brought  himself 
within  the  provisions  ut  their  revenue  law. 
and  was  entitled  to  recover,  and  added: 
"The  question  ol  the  liability  ot  tbe  treas- 
urer or  other  officer  making  the  mistake 
or  error  Is  not,  under  tbe  issues,  involved 
in  the  case. "  Tbe  other  cases  were  pre- 
cisely alike  in  principle.  The  title  to  tbe 
lands  was  In  tho  United  States,  and  it 
was  alleged  "that  said  lands  were  wrong- 
fully placed  upon  said  tax-list  by  said  de- 
fendant's commissioners  and  said  defend- 
ant'S'^Bsessor. "  It  Isevident  in  these  cases 
that  the  sale  occurred  through  the  mis- 
take of  the  assessor,  unless.  Indeed,  it  is 
the  doty  of  tbe  treasurer  to  ascertain  lor 
himself.  In  each  Instance,  whether  or  not 
the  land  is  subject  to  taxation, — a  point 
to  be  considered  farther  on.  Tbe  stat- 
utes ot  Iowa  and  Nebraska  differ  so  radi- 
cally with  each  other  and  with  ours  that  it 
is  evident  that  tbe  decisions  under  one 
statute  establish  no  precedent  to  be  fol- 
lowed in  tbe  construction  of  tbe  others. 
There  is  another  class  of  statutes  making 
eounties  liable  generally  to  refund  to  tax- 
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sale  pnrchaBen  when  the  tax-sale  la  in* 
▼aUd,  Irreapective  of  any  liability  over  on 
the  part  of  any  officer  throosh  whose  mich 
take  or  wron^nl  act  the  sale  waa  made. 
Snch  statutes  are  found  In  Kansas,  Minne- 
sota, Iowa,  WIsconsliw  Pennsylvania, 
New  York,«Bnd  In  North  Dakota  since  the 
passajre  uf  chapter  182,  Laws  1890,  and 
perhaps  other  states.  The  common  ob- 
ject of  these  statutes  Is  duubttees  to  en- 
courage bidding  at  tax-sales  by  removing 
all  risk  nl  loss  to  the  purchaser.  But  It 
Is  evident,  upon  statement,  that  the  de- 
cisions under  these  statutes  cannot  con- 
trol this  rase.  We  must  resort  to  the  stat- 
ute Itself  and  the  ordinary  rules  of  con- 
struction. The  appellant  claims  that  the 
county  treasurer  is  a  ministerial  officer, 
and  that  in  performing  his  functions  be  is 
protected  by  his  warrant,  so  long  as  that 
warrant  bears  no  Inherent  evidence  ot  in- 
firmity ;  that  he  Is  bound,  under  the  law, 
to  follow  that  warrant,  and  that  In  the 
performance  of  that  legal  duty  he. can 
commit  no  "wrongful  act,"  within  the 
meaning  of  the  statute;  that  the  county 
is  nut  liable,  under  the  statute,  in  any 
case,  unless  the  coun^  treasurer  la  prina- 
rily  liable,  and  that  no  liability  attaches 
to  the  treasurer  under  the  agreed  state- 
ment. The  respondent  contends  that  the 
tax-warrant  is  neither  authority  nor  pro- 
tection to  the  treasurer;  that  his  author- 
ity to  collect  taxes  must  be  found  directly 
In  the  law,  and  that  outside  of  the  law  he 
has  no  protection;  that  the  law  directs 
him  to  sell  lands  that  are  "liable  for 
taxes, "  and  that  this  liability  must  be  de- 
termined by  himself  at  his  peril,  without 
r^ard  to  his  warrant;  and  that,  it  he 
sells  lands  not  liable  for  taxes,  he  thereby 
commits  a  legal  wrong, — a  wrongful  act, 
which  '6  court  of  equity  will  redress, — and 
brings  himself  within  the  terms  of  the  stat- 
ute. A  consideration  of  the  statutes  gov- 
erning the  whole  subiect  of  taxation. will 
be  necessary  to  enable  us  to  pass  upon 
thesn  contradictory  points.  Section  638 
of  the  Complied  Laws,  in  prescribing  the 
duties  ot  the  treasurer,  provides  that  "he 
shall  be  the  collector  of  taxes,  shall  keep 
his  office  at  the  county-seat,  and  shall  at- 
tend his  office  three  days  in  each  week. 
He  shall  be  charged  with  the  amount  ot 
all  tax-lists  In  his  hcuids  tor  collection, 
and  credited  with  the  amounts  collected 
thereon  and  the  delinquent  list,  and  shall 
keep  a  fair  and  accurate  current  account 
of  the  moneys  by  him  received, "  etc.  Sec- 
tion 688,  following,  reads:  "The  books, 
accounts,  and  vouchers  of  the  county 
treasurer,  and  all  moneys,  warrants,  or 
orders  remaining  in  the  treasury,  shall  at 
all  times  be  subject  to  the  inspection  and 
examination  of  the  l>oard  ot  county  com- 
mlssioners;  and  at  the  regular  meeting  of 
the  board,  in  January  and  July  ot  each 
year,  and  at  such  other  times  as  they  may 
direct,  he  shall  settle  with  tliera  his  ac- 
counts as  treasurer,  and  for  that  purpose 
shall  exhibit  to  them  all  his  books,  ac- 
counts, and  moneys,  and  all  vouchers  re- 
lating to  the  same,  to  be  audited  and  al- 
lowed, which  vouchers  shall  be  retained  by 
them  for  evidence  of  bis  settlement,  and, 
it  found  correct,  the  account  shall  be  so 
certlded ;  if  not,  he  shall   be  liable  on  bis 


bond."  Chapter  15,  Comp.  Laws,  being 
chapter  29  of  the  Politteal  Code  ot  1877, 
was  in  itself  a  complete  revenue  law.  It 
has  been  superseded  by  chapter  133  of  the 
Liaws  of  North  Dakota  tor  1890 ;  but  this 
case  arose,  and  must  be  decided,  under 
the  old  law.  The  first  section  of  said 
chapter  .16,  being  section  1541,  provides 
that  all  propecty  shall  be  taxable,  unless 
expressly  exempt.  Section  1M2  enu- 
merates the  exemptions,  and  Includes  the 
?)roperty  ot  the  United  States.  Section 
544  contains  the  following :  "On  or  be- 
fore the  twentieth  day  ot  January  of  eaen 
year,  the  board  ot  county  commissioners 
of  each  county  shall  provide  for  the  use  of 
the  assessor  suitable  notices  and  blank 
forms  for  the  listing  and  assessment  of 
all  prop«-ty,  and  such  instructions  as 
shall  be  needful  to  seeue  full  and  uniform 
assessment  and  returns,  and  a  list  of  all 
the  entered  lands  In  his  county  ur  dis- 
trict, subject  to  taxation,  *  etc.  .Section 
1547  reads:  "All  taxable  property,  real 
and  personal,  shaU  be  listed  and  assessed 
each  year  in  the  name  of  the  owner  there- 
of as  soon  as  practicable  on  or  after  the 
first  Monday  In  May,  Inclndlng  all  prop- 
erty owned  un  the  first  day  ot  April  of 
that  year,"  etc.;  and  the  remainder  of 
thatstetlon,  and  the  following  sections 
to  1661,  give  the  assessor  fall  power  to  as- 
sess and  list  and  value  all  taxable  prop- 
erty. Following  this  are  detailed  instmc- 
tions  as  to  making  the  assessment  roll, 
and  the  equalisation  by  the  board  of  conn- 
ty  commissioners,  and  the  levy  ot  the 
taxes,  and  the  preparation  by  the  county 
clerk  of  duplicate  tax-lists,— one  to  be 
retained  by  the  clerk,  and  the  other 
forwarded,  with  the  warrant  ot  the 
county  commissioners  attached,  to  the 
county  treasurer;  and  section  1606  provides 
as  follows :  "  An  entry  Is  required  to  be 
mads  upon  the  tax-Ust  and  its  duplicate 
showing  what  it  is,  and  for  what  county 
and  year  It  is;  and  the  county  commis- 
sioners shall  attach  to  the  lists  their  war- 
rants under  their  hands  and  official  seal, 
in  general  terms  requiring  the  treasurer  to 
collect  tiM  taxes  therein  levied  according 
to  law ;  and  no  Informality  in  the  fore- 
going requirements  shall  render  any  pro- 
ceedings for  the  collection  ot  taxes  Illegal. 
The  county  clerk  shall  take  the  receipt  of 
the  county  treasurer  on  delivering  to- him 
the  duplicate  tax-list,  with  the  warrant 
of  the  county  commissioners  attached; 
and  such  list  shall  be  full  and  sufficient 
authority  for  the  collection  by  the  treas- 
Oferof  all  taxes  therein  contained."  The 
following  sections  to  and  including  1607 
provide  lor  the  collection  ot  taxes  and 
form  of  duplicate  receipts, — one  for  the 
tax-payer,  and  one  ot  the  county  clerk, — 
and  make  the  treasurer  liable  on  his  bond 
in  cose  the  receipt  sent  to  the  clerk  does 
not  correspond  with  bis  list,  and  provides 
for  the  treasurer's  cash-book  and  a  dupli- 
cate to  be  kept  by  the  clerk.  Section  1608 
is  as  follows:  "If  on  the  assessment  roll 
or  tax-list  there  be  any  error  in  the  name 
of  the  person  assessed  or  taxed,  the  name 
may  be  changed,  and  the  tax  collected 
from  the  person  Intended,  If  he  be  taxable, 
and  can  be  Identified  by  the  assessor  or 
treasurer;  and  when  the  treasurer,  after 
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tbe  tax-list  to  committed  to  talm,  Btaall  as- 
certain tbat  any  land  or  other  property  Is 
omitted,  he  shall  report  the  fact  to  the 
county  clerk,  who,  npon  beinv  satlsfled 
thereof,  shall  enter  the  same  apon  bis  as- 
aessment  roll,  and  assess  the  value,  and 
the  treasurer  shall  enter  It  upon  tbe  tax- 
list,  and  collect  tbe  tax  as  In  other  cases.  * 
Sections  1610  to  1818,  Inclnslre,  provide  (or 
the  delinquent  penalties  and  Hens,  and  for 
collection  by  distress  and  sale.  Section 
1612  reads  as  follows:  "Taxes  npon  real 
property  are  hereby  made  a  perpetual  Hen 
thereupon  aealnst  all  persons  and  bodies 
corporate,  except  the  United  States  and 
tbe  territory ;  and  taxes  dnefromany  per- 
son upon  personal  property  shall  be  a 
Hen  upon  any  real  property  owned  by 
such  person,  or  to  which  he  may  aeqnlre 
a  title. "  Commencing  with  section  1619, 
the  statute  provides  for  delinquent  tax- 
sale  of  real  estate;  and  section  1621  to  as 
follows :  "  On  tbe  first  Monday  of  October 
In  eacb  year,  between  the  hours  of  nine 
o'clock  A.  M.  and  four  o'clock  p.  u,,  tbe 
treasurer  Is  directed  to  offer  at  pnblle  sale 
at  the  conrt-bonse  or  at  place  of  holding 
courts  in  his  connty,  or  at  tbe  treasurer's 
office,  where  by  law  the  taxes  are  made 
payable,  all  lands,  town  lots,  or  other 
real  property  wblch  shall  be  liable  for 
taxes  of  any  description  for  the  prececllug 
year  or  years,  and  wblch  shall  remain  due 
and  unpaid ;  and  be  may  adjourn  tbe  sale 
from  day  to  day  until  all  tbe  lands,  lots, 
or  other  real  property  have  been  offered ; 
and  no  taxable  property  shall  be  exempt 
from  levy  and  sale  for  taxes. "  The  fol- 
lowing seetioos  to  and  including  section 
1684  provide  for  the  manner  of  sale,  form 
of  certificate  to  belssoed  to  purchaser,  and 
(or  resale  in  case  purchaser  does  not  pay, 
and  for  private  sale  where  land  is  not 
Bo)d  for  want  of  bidders,  for  time  and 
manner  of  redemption,  and  for  execution 
and  form  of  tax-deed.  Section  1629,  being 
tbesection  under  wblch  tbtodalm  is  made, 
has  alreftdy  been  quoted  in  full.  The  re- 
maining sections  of  the  chapter  are  mto« 
cellaneons  in  their  character.  Section  1646 
provldra  that  the  territorial  auditor  shall 
procure  from  tbe  proper  land-offlcea  a  Itot 
of  lands  becoming  taxable  for  tbe  first 
time  in  each  county,  and  forward  the 
same  to  tbe  respective  connty  clerks  on 
or  before  May  30th  of  each  year:  and 
section  1656  reads  as  follows:  "If  any 
coanl7  treasurer  shall  fall  to  make  return, 
fall  to  make  settlement,  or  fall  to  pay  over 
all  money  with  which  be  may  stand 
charged,  at  tbe  time  and  in  the  manner 
prescribed  by  law.  It  shall  be  the  duty  of 
the  connty  clerk,  on  receiving  Instructions 
for  that  purpose  from  the  territorial  au- 
ditor, or  from  the  county  commissioners 
of  his  connty,  to  cause  salt  to  be  Insti- 
tuted against  sbch  treasurer  and  his  Bur»- 
ties,  or  any  of  them.  In  the  dtotriet  court 
of  hte  county." 

It  will  be  seen  tbat,  as  a  revenue  law, 
tbis  statute  to  specific,  certain,  and  com- 
plete. Tbe  rarions  steps  are  pointed  out, 
and  the  various  duties  assigned,  with  ex- 
actness. What  property  Hball  be,  and 
what  property  shall  not  be,  taxed  are  spe- 
clflrally  stated.  Tbe  assessor  is  charged 
with  thb  absolute  doty,  and  armed  with 


full  authority,  to  assess  all  taxable  prop- 
erty in  the  county.  The  board  of  county 
commissioners  must  furnish  blm  with  a 
"list  of  all  entered  lands  in  hto  county  or 
dtotriet  subject  to  taxation;"  an^  "all 
taxable  property,  real  and  personal,  shall 
beltotod  and  assessed  eacb  year  in  tbe 
name  of  tbe  owner  tbereol, "  etc. ;  and  the 
assessment  roll  shall  contHln  "a  Itot  of  all 
taxable  lands  insucb  eounty. "  An  assess- 
or is  a  Judicial,  and  not  a  ministerial; 
officer.  Farrington  v.  luveatment  Co., 
(N.  D.)  46  N.  W.  Bep.  131,  and  autborltles 
dted.  Hto  actions  are  subject  to  review 
by  the  board  of  equalisation  or  by  eertt- 
ortui,  but  until  thus  set  aside  or  modified 
bis  decisions  furnish  the  legal  basis  on 
which  officers  with  subsequent  duties 
must  act.  And  the  law  having,  at  the  out- 
set, thrown  upon  tbe  assessor  the  duty 
aild  the  power  nf  assessing  all  taxable 
property,  proceeds  upon  the  presumption 
tbat  such  duty  has  been  done,  except  that 
(or  tbe  greater  protection  to  the  revenue 
it  provides  tbat  property  that  has  been 
omitted  from  the  roll  may  be  entered 
thereon  by  the  county  clerk,  and  valued, 
and  on  the  tax-ltot,  and  the  taxes  collect- 
ed as  in  other  cases.  Bnt  the  statute  will 
be  searched  in  vain  for  any  authority  oh 
the  part  of  the  treasurer  to  strike  (rom 
bis  list  any  property  that  the  clsrk  has  en- 
tered thereon.  Upon  the  assessment  roll 
as  returned  or  as  modified  by  the  board  of 
equalisation  tbe  taxes  are  levied ;  and  the 
tax-list  and  duplicate,  which  must  con- 
tain "a  Itot  o(  all  the  taxable  lands  in  the 
connty,"  are  prepared  by  the  county 
cierk.  One  Itot  is  retained  by  the  clerk. 
To  the  other  to  attached  the  warrant  of 
the  county  commissioners ;  and  tbe  same, 
with  the  warrant,  to  delivered  to  tbe 
treasurer.  Tbto  warrant  directs  tbe  treas- 
urer "to  collect  tbe  taxes  therein  levied  ac- 
cording to  law,"  and  such  Itot  "shall  be 
full  and  sufficient  authority  for  tbe  collec- 
tion by  the  treasurer  of  all  taxes  therein 
contained."  When  tlito  list  is  delivered  to 
the  treasure,  he  is  charged  with  the  fall 
amonnt  thereof,  and  In  his  settlement  with 
the  commtosioners  be  can  be  creditetl  only 
"with  tbe  amounts  collected  thereon  and 
the  delinquent  list;"  and  the  delinquent 
Ust,  as  tbns  used,  refers  to  such  taxes  as 
cannot,  by  tbe  use  of  any  means  provided 
by  tbe  law,  be  collected ;  and.  If  tiie  treas- 
urer falto  to  thus  Bocount  for  the  full 
amount  with  which  be  Is  charged,  he  and 
his  bondsmen  are  liable  on  his  official 
bond.  From  this  view  of  the  statute  it 
woBld  seem  that  the  office  of  treasurer 
was  purely  minUterial.  Hto  duties  are  as- 
slgneid,  their  performance  demanded,.and 
punishment  prescribed  for  failure.  There 
to  no  room  fur  discretion.  He  to  as  pow- 
erless to  qaestlunthedeclslon  of  the  assess- 
or ae  Is  a  sherlH  with  a  special  execution 
to  question  tbe  correctness  of  a  Judgment 
of  a  court  with  acknowledge  Jurisdic- 
tion. 

But  respondent  clahusthatjudlcial  pow- 
ers are  given  to  the  treasurer  under  sec- 
tion 1621,  already  quoted,  where  he  to  di- 
rected to  sell  all  lands  "  whteh  shall  be  lia- 
ble for  taxes  o(  any  description."  Tbe 
contention  Is  that  the  order  to  sell  lands 
that  are  liable  for  taxes  to  equivalent  to 
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an  order  to  adl  no  landa  that  are  not  so 
liable,  and  that  by  Bald  section  the  dnty 
Is  thrown  upon  the  treasurer  to  decide  In 
each  Instance  whether  or  not  the  proper- 
ty is  ^p  liable.  This  constractlon,  If  cor- 
rect, largely  supemedea  the  office  of  as- 
aessor.  If  the  treasurer  is  to  disregard  his 
warrant,  and  sell  no  property  not  liable 
for  taxes,  even  though  the  same  appears 
on  bis  list,  it  is  at  least  equally  true  that 
be  must  sell  all  lands  that  are  liable  for 
taxes,  although  the  same  do  not  appear 
on  his  list.  To  perform  that  dnty,  the 
treasurer  most  at  once  recanyass  the 
county,  and  decide  for  himself  what 
property  is,  and  what  property  is  not, 
subject  to  taxation.  We  do  not  believe 
such  was  the  iMislatire  porpose.  The 
language  is  no  broader  in  section  1621 
than  in  section  1698,  where  the  clerk  Is  di- 
rected to  prepare  a  list  which  shall  cer- 
tain "8  list  of  all  taxable  lands  in  the 
coanty. "  The  mandate  to  the  clerk  is  as 
posltire  as  the  mandate  to  the  treasurer, 
bnt  tbs  clerk  Is  to  make  "a  list  of  all  tax- 
able lands  In  the  connty,  •  •  •  with 
the  names  of  the  persons  or  parties  In 
whose  name  each  subdivision  was  listed, " 
etc.;  clearly  showing  that  his  list  is  to 
contain  only  what  the  assessor  has  listed. 
We  think  section  1621  must  have  a  similar 
construction.  The  treasnrei*  can  strike 
nothing  from  bis  list,  and  is  under  no  ob- 
ligations to  go  outside  of  bis  list.  But  re- 
spondent Insists,  further,  that  what  Is  now 
section  1621,  when  originally  passed  by 
the  territorial  legislature,  directed  the 
treasurer  to  sell  "all  lands  on  which  the 
taxes  levied  for  the  preceding  year  still  re- 
main unpaid,  **  and  that  the  amendment 
Introduced  into  the  Code  of  1877  directing 
the  treasurer  to  sell  "all  lands  liable  for 
taxes  of  any  description  for  the  preceding 
year  or  years"  was  Intended  to  throw 
this  additional  and  Judicial  function  upon 
the  treasurer,  and  that  If  such  was  not 
Its  purpose  it  Is  meaningless  and  Inexpli- 
cable. We  think  tbe  amendment  suscepti- 
ble of  a  very  simple  explanation.  Section 
1612,  Comp.  Laws,  as  It  appeared  In  the 
Code  of  1877,  provided,  as  it  does  now, 
that  "taxes  due  from  any  person  upon 
personal  property  shall  be  a  lien  upon  any 
real  property  owned  by  such  person,  or 
to  whlc^  he  may  acquire  a  title. "  If  real 
estate  could  only  be  sold  to  satisfy  the 
taxes  levied  thereon,  clearly  the  provision 
relative  to  the  Hen  on  realty  of  taxes  on 

Sersonalty  would  be  a  nullity ;  and,  in  or- 
er  to  give  effect  to  that  provision,  it  was 
necessary  to  direct  all  lands  to  be  sold 
that  were  "liable  for  taxes  of  any  descrip- 
tion, "  and  that  undoubtedly  was  tbe  pur- 
pose of  the  amendment.  Viewiug  the 
whole  statute  and  all  its  parts,  we  are 
still  forced  to  regard  the  treasurer  as  a 
purely  ministerial  officer. 

Ministerial  officers  are  protected  b}-  the 
process  nyder  which  they  act  when  that 
process  is  fair  upon  its  face,  and .  while 
their  acts  are  strictly  within  its  terms, 
even  though  such  process  was  issued  Im- 
properly, and  without  jurisdiction.  There 
may  have  been  a  doubt  as  to  this  prop- 
osition at  one  time,  but  we  deem  the  law 
too  well  settled  now  to  make  a  discussion 
of  the  cases  profitable.   SeeCooley,  Tax'n, 


(2d  Ed.)SS  797,798;  Freem.  Ex'ns,  S  101; 
Savacool  v.  Bougbton,  6  Wend.  170;  Cbe- 
gary  v.  Jenkins,  5  N.  Y.  876;  Wall  ▼. 
Trumble,  16  Mich.  228;  Spragne  v.  Bir- 
ch a  rd,  1  Wis.  467;  Loomls  v.  Spencer,  1 
Ohio  St.  163;  Little  v.  Merrtll,  10  Tick. 
647;  Ersklne  v.  Hohnback,  14  Wall.  613. 
The  cases  of  Association  v.  Lightner,  47 
Mo.  898,  and  Insurance  Co.  v.  Charles,  Id. 
462,  and  Walden  v.  Dudley,  49  Mo.  419.— 
cited  by  respondent  to  show  that  the  col- 
lector is  not  protected  where  property  is 
exempt,— do  not  go  to  tbe  extent  claimed. 

In  the  case  of  47  Mo.  398,  It  is  said :  "  But 
thecollector  is  anexecutiveofflcer.and  baa 
always  been  protected  by  bis  precept,  un- 
less it  appears  upon  Its  face  to  have  been 
, Issued  against  property  wholly  exempt 
'from  taxation. "  And  In  the  case  on  page 
462,  same  volume,  it  Is  said:  "If  the  tax- 
list  shows  jurisdiction,  be  [tbe  collector] 
Is  protected. "  And  In  tbe  case  In  40  Mo. 
this  language  Is  used:  "Were  the  prop- 
erty expressly  and  unconditionally  exempt, 
and  by  plain  description,  the  collector 
would  be  bound  to  know  It."  An  exam- 
ination of  these  authorities  shows  beyond 
question  that  they  held  tbe  collector  pro- 
tected In  all  cases  unless  bis  warrant 
showed  upon  its  face  that  property  had 
been  assessed  wblch  was  absolutely  ex- 
empt by  law,  and  in  such  a  case  the  pro- 
cess Is  not  "fair  on  Its  face. "  II,  therefore, 
it  should  be  admitted  that  the  assessor  in 
this  case  was  without  jurisdiction,  still 
tbe  treasurer  would  be  protected;  for 
there  is  no  pretense  that  there  was  any- 
thing on  the  face  of  the  warrant,  either  In 
Its  recitals  or  omissions,  that  apprised  the 
treasurer  of  any  defects  In  Jurisdiction,  or 
tbat  the  treasurer  bad  any  such  knowledge 
outside  of  his  warrant. 

But  It  Is  Insisted  that  the  warrant  la 
not  the  treasurer's  authority;  tbat  It, Is 
not  the  process  under  which  he  acts :  that 
be  acts  under  tbe  law.  With  our  con- 
struction of  tbe  law,  perhaps,  the  point 
Is  not  very  material  in  this  case.  It  is  no 
doubt  correct,  as  the  supreme  court  of 
Ohio  heldi  under  a  statute  similar  to 
ours,  (see  Loomls  v.  Spencer,  supra,)  that 
the  treasurer's  authority  comes  both 
from  the  law  and  his  warrant.  He  coald 
not  sell  In  a  summary  manner  If  the  stat- 
ute did  not  BO  provide.  Tbe  law  furnishes 
him  the  Instrumentalities;  the  warrant 
furnishes  him  the  subjects  upon  which  the 
law's  instrumentalities  are  to  beexercised. 
The  supreme  court  of  Iowa,  in  Parker  v. 
Sexton,  29  Iowa,  431,  held  that  tbe  war- 
rant was  not  the  treasurer's  authority  to 
sell.  The  question  before  the  court  was 
whether  or  not  a  sale  made  by  a  treas- 
urer under  a  defective  warrant  was  a 
valid  sale,  (the  warrant  was  without 
seal;)  and  that  court,  undoubtedly  cor- 
rect, held  tbat  it  was.  This  case  was  fol- 
lowed by  Hurley  v.  Powell,  81  Iowa,  64; 
Rhodes  v.  Sexton,  88  Iowa,  640;  Madson 
▼.  Sexton,  87  Iowa,  662;  and  Railroad  Co. 
V.  Carroll  Co.,  41  Iowa,  1.58,— all  Involv- 
ing the  same  point,  and  decided  In  the- 
same  way.  But  the  learned  supremecourt 
of  Iowa,  In  Parker  v.  Sexton,  supra,  after 
quoting  the  section  that  is  substantially 
the  same  as  our  section  1621,  says:  "Now, 
It  will  be  observed  that  by  the  provisions 
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of  this  section  the  tax-warrant  requires 
th«  taeasarer  to  collect,  and  is  authority 
for  tbe  collection  of,  the  taxes  in  the  tax- 
Hat  contained.  Bot  it  does  not  authorise 
him  to  collect  taxea  therein  named  by  dis- 
tress and  sale  of  personal  property,  nor  to 
sell  real  estate;  nor  does  it  exempt  him 
from  liability  for  illegal  or  erroneous  taxea 
collected  by  him.  In  short,  -  tbe  tax-liat 
and  warrant,  as  provided  by  this  section, 
becomes  simply  tbe  authority  to  collect  or 
receive  the  taxes;  nothing  more."  This 
language  doea  not  meet  our  approval  as 
applied  to  our  statute.  When  the  war- 
rant requires  the  treasurer  to  "collect  tbe 
taxes  therein  levied  according  to  law," 
we  tbink  it  does  not  simply  mean  to  re- 
ceive tbe  taxes  therein  levied  according  to 
law,  bat  that  It  requires  the  treasurer,  if 
oececwary,  to  use  all  tbe  tnatrumen  tall  ties 
of  the  law  to  enforce  the  eollectlon  of  tbe 
taxes.  Bnt  as  tbe  treasarer,  te  selling  the 
lands  In  qaestion,*acted  strictly  in  accord- 
ance with  law,  and  within  tbe  tenas  of  his 
warrant,  regular  .and  fair  on  Its  face, 
with  no  inherant  indications  of  infirmity, 
be  is  fnlly  protected,  unless  tbe  peculiar, 
and  not  altogether  perspicuoos,  language 
of  tbe  statute  imposes  a  liability  cou-trary 
to  tbe  general  rnies  governing  sucb  cases. 
The  statute,  already  quoted  in  full,  says : 
"  Where,  by  mistake  or  wrongful  act  of 
tbe  treasurer,  land  has  been  sold  on 
which  no  tax  was  due  at  the  time, "  etc. 
Respondent  contends  that  every  sale  of 
land  on  which  no  tax  Is  due  is  a  legal 
wrong, — a  wrong  for  which  there  Is  a 
remedy  In  a  coart  of  equity,— and  that,  as 
tbe  sale  to  tbe  act  of  the  treasurer,  it  is  in 
every  Instance  bis  wrongful  act;  that  in 
an  action  brought  to  enjoin  sucb  sale,  or 
tocancelsncb  certificates  of  sale,  tbe  treas- 
urer to  a  necessary  party,  and  that  Judg- 
n)ent  will  in  sucb  action  be  rendered 
against  him  for  costs,  as  a  conseqaence 
of  his  wrnngfal  act;  that  it  would  l>e  a 
strange  anomaly  if  a  court  of  equity 
should  Interfere  by  injunction  to -prevent  a 
rightful  act.  But  it  often  happens  that, 
npon  tbe  record  made,  a  certain  act  may 
be  entirely  rightful,  and  it  may  be  tbe 
dnty  of  the  appropriate  officer  to  per- 
form such  act,  yet,  by  reason  of  matters 
debon  the  record,  its  performance  may  t>e 
enjoined.  A  sheriff  may  have  an  execu- 
tion In  hiahands  which  he  is  in  duty  bound 
to  serve,  but,  by  reason  of  matters  de- 
bon the  record,  the  collection  of  the  judg- 
ment on  which  tbe  execution  issued  may 
be  enjoined.  Buys  Mr.  Cooley:  "The 
general  role  to  that  such  an  officer  [minis- 
terial] is  legally  protected  against  any  ille- 
galities except  those  committed  by  himself, 
and  it  Is  not  illegal  for  him  to  execute 
proceo^  that  comes  to  him  as  a  ministe- 
rial officer  from  other  officers  whose  ac- 
tion he  has  no  authority  to  revise  or  re- 
view. Indeed,  if  we  are  to  Jndge  by  the 
weight  of  authority,  it  Is  more  than 
doubtful  if  be  has  any  right  to  do  other- 
wise than  to  proceed  with  its  execution, 
even  tboogh  be  may  be  satlsfled  that  ly- 
ing back  of  it  are  illegalities  that  would 
defeat  the  tax,  and  entitle  one  who  should 
pay  it  to  reimbursement. "  Cooley,  Tax'n, 
(2dEd.)798;  Wall  v.  Trumble,  supra.  Nor 
does  tbe  incident  of  costl^  fumlsb  any  cri- 


terion by  which  to  gauge  the  character 
of  tbe  act.  It  the  action  were  brought 
after  the  treaourer  who  made  the  snle  had 
gone  out  of  office,  bis  successor  would  be 
a  proper  and  necessary  party  defendant, 
and  judgment  for  costs  might  be  ren- 
dered agalnbt  such  auccessur,'  but  no 
wrongful  act  could  be  charged  to  him. 
But  will  the  language  of  tbe  statute  bear 
tbe  construction  that  respondent  seeks  to 
pla£e  upon  it?  A  careful  reading  of  the 
statute  makes  it  clear  to  our  minds  that 
the  legislature  never  intended  to  place  any 
ultimate  liability  upon  the  coantiea.  In 
every  Inatauce  where  tbe  county  la  re- 
quired to  pay  under  the  atatute,  "the 
treasurer  and  hto  sureties  shall  be  liable 
to  the  coun^  for  the  amount  on  his 
official  bond;"  or,  in  every  case  where 
liability  arises  under  the  statute,  tbe 
party  "may  recover  the  same  directly  from 
the  treasurer."  The  treasurer  and  his 
bond  are  tbe  ultimate  sources  of  respon- 
sible liability;  and,  upon  respondent's 
theory,  whenever  lands  are  sold  upon 
which  no  taxes  are  due,  that  liability 
arises.  It  matters  not  whether  the  sale 
oi^urred  through  tbe  carelessness  or  mis- 
take or  willful  act  of  tbe  property  owner 
in  withholding  from  the  assessor  facts 
which  would  show  hla  property. exempt 
from  taxation;  or  the  mistake  of  the  as - 
aeeaor  in  adjudging  that  to  be  taxable 
whicb  was  not,  or  the  wrongful  act  of  tbe 
assessor  In  purposely  listing  property  that 
he  knew  to  be  exempt;  or  whether  it  be 
the  mistake  of  the  clerk  in  copying  the 
asseaaor's  roll,  or  tbe  wrongful  act  of  the 
clerk  in  purpoaely  falalfying  that  roll;  or 
whether  it  be  the  mistake  of  the  treasurer 
in  failing  to  give  credit  for  taxea  paid,  or 
in  applying  the  credit  to  the  wrong  de- 
scription; or  the  wrongful  act  of  the  treas- 
urer in  purpoaely  aelllng  lands  on  whicb  he 
knew  the  taxes  to  have  been  paid,— alike,  in 
each  case,  tbe  treasurer's  bond  is  the  guar- 
anty against  the  financial  loss.  We  do  not 
think  the  statute  Is  so  elastic.  The  first 
and  most  Important  thing  In  tbe  section 
is  a  limitation.  Before  the  rule  is  reached, 
the  llmltatiun  is  announced.  The  use  of 
the  limitation  discloses  the  legislative  un- 
derstanding that  it  was  necessary,  in  or- 
der to  exdnde  cases  that  would.otherwlsa 
come  within  the  statute.  It  the  legislature 
intended  to  throw  upon  the  treasurer 
that  unlveraal  responsibility  for  which 
respondent  contends,  then  this  limitation 
is  worse  thaji  surplusage;  it  is  misleading, 
confusing,'  and  contradictory.  We  cannot 
charge  that  reproach  upon  the  legislature. 
If  the  atatute  read,  "When  land  has  been 
sold  on  which  no  tax  was  due,"  etc.,  then 
it  would  be  entirely  perspicuous,  and  re- 
spondent's position  would  be  unassail- 
able; but,  with  tbe  limitation  Introduced, 
the  position  ia  entirely  untenable.  It  Is 
true  that,  whenever  land  la  sold  tor  taxes 
on  which  no  tax  was  due,  there  exists  a  le- 
gal wrong.  But  whose  wrong?  We 
have  seen  that  tbe  treasurer  baa  no  discre- 
tion; he  must  follow  hla  warrant.  It  can- 
not be  that,  where  the  law  commands  a 
thingto.be  done  under  pain  of  punishment, 
to  do  that  particular  thing  is  a  wrongful 
act,  which  In  turn  must  be  followed  by 
puntobment.    Tbe  wrong  to  the  wrong  oi 
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the  assessor  who  assessed  property  that 
WEB  not  subject  to  assessment,  and  not 
Of  thA  mere  minister,  who  coald  not  ques- 
tion his  Instruction. 

There  was  a  statement  on  argument 
that  the  treasurer  made  a  mistake  of  fact 
In  bupposing  that  the  survey  fees  had  been 
paid  when  they  had  not, and  that  the  sale 
was  the  result  of  such  mistake.  Without 
holding  that  the  treasurer  could  make  a 
mistake  upon  that  point,  or  that  It  would 
affect  this  case  if  he  did.  It  Is  a  sufficient 
answer  that  there  Is  no  suggestion  of  any- 
thing of  the  kind  in  the  agreed  statement 
of  facts.  We  conclude  that  the  sale  In  this 
case  was  nut  made  by  the  mistake  or 
wrongful  act  of  the  treasurer.  We  reach 
that  conclusion  without  cousiderbig  the 
effect  that  the  opposite  conclusion  would 
have  upon  county  treasurers.  When  we 
consider  that  result,  our  conclusion  be- 
comes irresistible.  In  all  cases  of  liability 
nndiu-  the  statute  as  it  was  passed,  the 
treasurer  was  required  to  refund  to  the 
pui^haser  the  purchase  price,  with  SO  per 
cent,  per  annum  interest  from  the  date  of 
sale,  and  since  the  amendment  of  1886  with 
12  per  cent,  per  annum  interest,  "the  atftU 
ute  will  be  searched  in  vain  tor  any  sonree 
of  reimbursement  to  the  treasurer.  He 
may  have  exercised  the  utmost  good  faith, 
and  been  without  personal  fault,  and  have 
scrupulously  accounted  to  the  county  for 
all  money  received  from  such  sales;  yet.  If 
the  statute  covers  the  case,  his  liability  Is 
absolute,  and  must  be  met.  It  may  be 
that  where  be  has  turned  over  to  the 
county  the  money  received  from  such  sale, 
and  Is  subsequently  compelled  to  repay 
the  money,  with  the  enormous  Interest,  to 
the  purchaser,  he  can  recover  from  the 
county  the  money  received  by  it,  with  le- 
gal Interest  from  the  time  of  demand 
made;  bat  that  would  be  very  inadequate 
financial  consolation  to  the  man  who  bad 
been  compelled  to  pay  interest  on  tliat 
sum  at  12  or  80  per  cent,  for  a  term  of 
yeara.  The  case  at  bar  illustrates  most 
forcibly  the  injustice  that  would  follow 
such  a  construction  of  the  statute.  The 
question  of  the  taxability  of  the  lands 
within  the  original  grant  to  the  Nortbem 
Pacific  Railroad  Company  had  been  in  liti- 
gation for  years.  The  district  court  of 
Dakota  territory  had  held  that  they  were 
taxable,  and  on  appeal  to  the  supreme 
court  of  the  territory  the  Judgment  was 
aflSrmed  by  a  divided  court.  A  rehearing 
was  granted,  and  upon  a  second  argument 
the  Judgment  was  again  afHrmed  by  a  di- 
vldeid  court,  and  from  that  Judgment  of 
affirmance  an  appeal  was  taken  to  the  su- 
preme court  of  the  United  States.  Pend- 
uig  that  appeal,  the  lands  here  involved 
were  assessed,  and  sold  lor  taxes  to  plain- 
tiff. Prior  to  such  assessment  and  sale, 
the  supreme  court  of  Minnesota  had  held 
other  portions  of  the  same  grant,  under 
Identical  conditions,  to  be  taxable.  Cass 
Co.  V.  Morrison,  28  Minn.  257,  8  N.  W.  Bep. 
761.  After  the  sale  of  the  lands  to  plain- 
tiff, the  supreme  court  of  the  United 
States,  In  deciding  the  appeal  from  the  sn- 
preme  court  of  the  territory  of  Dakota, 
held  the  lands  uot  taxable.  Railroad  Co. 
V.  Bockne,  supra.  But  to  hold  that  the 
county   treasurers  are  liable  under  this 


statute  for  all  tax-sales  of  lands  wlthla 
said  grant  prior  to  tlie  decision  ^n  the 
Bockne  Case  requires  us  to  say  that  be- 
cause the  county  treasurers,  in  a  matter 
wherein  they  acted  in  a  purely  official  ca- 
padty.  followed  not  only  thSr  warrants, 
but  also  the  decision  of  the  supreme  court 
of  the  territory  and  of  the  supreme  court 
of  the  state  of  Minnesota, — the  only  courts 
that  had  passed  upon  the  question  at  that 
time,— therefore  they  incurred  liahilitles 
which  must  inevitably  bankrupt  them 
and  their  bondsmen.  In  our  Judgment^ 
any  statute  that  would  permit,  much  less 
compel,  such  a  result  would  be  a  stigma 
upon  le^slatlon. 

Another  point  is  made  in  the  case.  As 
has  been  stated,  chapter  182  of  the  Laws 
of  North  Dakota  tor  1880,  approved  March 
11, 1880,  provides  generally  tor  a  recovery 
by  the  purchaser  of  the  parcbase  money 
paid  for  invalid  tax-sale  certificates.  Sec- 
tion 84  reads  as  follows:  "When  a  sale 
of  land,  as  provided  In  this  act,  is  de- 
clared void  by  Judgment  of  court,  the 
Judgment  declaring  It  void  shall  state 
tor  what  reason  such  sale  is  declared 
void.  In  all  cases  where  such  sale  has 
been,  or  hereinafter  shall  be,  so  declared 
void,  or  any  certificate  or  deed  Issued  un- 
der such  sale  shall  be  set  aside  or  canceled 
for  any  reason,  or  in  case  of  mistake  or 
Wrongful  act  of  the  treasurer  or  auditor, 
land  has  been  sold  upon  which  no  tax 
was  due  at  the  time,  the  money  paid  by 
the  purchaser  at  the  sale,  or  by  the  as- 
signee of  the  state  upon  taking  the  assign- 
ment, and  all  subsequent  taxes,  penalties, 
and  costs  paid  by  such  purchaser  or  as- 
signee, shall,  with  interest  at  the  rate  of 
10  per  cent,  per  annum  from  the  date  of 
such  payment,  be  leturued  to  the  pur- 
chaser or  assignee,  or  the  party  holding 
his  right,  out  of  the  county  treasury,  on 
tiM  order  of  the  county  auditor;  and  so 
much  of  said  money  as  has  beoi  paid  into 
the  state  treasury  shall  Ue  charged  to  the 
state  by  "the  county  auditor,  and  deducted 
from  the  next  money  due  the  state  on  ac- 
count of  taxes.  The  county  treasurer  or 
auditor  shall  bs  liable  on  their  bond  for 
any  loss  occasioned  by  any  such  wrongful 
act. "  This  section  is  nearly  identical  with 
section  87,  c.  11,  Oen.  Rt.  Minn.,  and  it  is 
claimed  that  in  adopting  the  seotion  this 
state  adopts  it  with  the  construction  put 
upon  it  by  the  courts  of  Minnesota.  Such 
is  undoubtedly  the  general  rule.  McDon- 
ald V.  Hovey,  110  U.  S.  618, 4  Sup.  Ct.  Bep. 
142;  Railroad  Co.  v.  Moore,  121  U.  S.  558, 
7  Sup.  Ct.  Bep.  1334.  The  supreme  court  of 
Minnesota,  in  State  v.  Cronkhite,  28  Minu. 
187,  8  N.  W.  Rep.  681.  held  that  the  Minne- 
sota statute  applied  to  sales  made  before, 
as  well  as  after,  the  act.  There  was  a 
special  reason  for  that  decision  that  is  not 
applicable  here;  but  a  scrutiny  of  the  two 
statutes  will  disclose  that  they  are  not 
identical,  and  the  decision  rests  squarely 
upon  the  variation.  Our  statute  says: 
"  Wheo  a  sale  of  land,.ab  provided  In  this 
act.  Is  declared  void,"  etc.,  and  "in  all 
cases  where  any  such  sale  [i.  e.,  a  sale  as 
provided  in  this  act]  has  been,  or  herein- 
after shall  be,  su  declared  void, "  etc.  The 
Minnesota  statute  reads :  **  When  a  sale  of 
lands,  as  provided  in  this  act,  is  declared 
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void  bj  Jadgment  ot  court,  the  Jndginent 
dedarlng  it  void  shall  state  for  what  rea- 
sons sucb  sale  Is  dsclared  void.  Id  all 
cases  where  any  sale  has  been,  or  hereafter 
sliall  be,  declared  void, "  etc.  The  learned 
sapreme  court  ol  Minnesota  say:  "The 
whole  arirumentof  appellant  in  support  ot 
his  position  hinges  upon  the  asaninption 
that  the  words  "so  declared  void"  reler 
exdnsively  to  sales  made  subsequent  to 
and  under  the  act,  and  thereafter  declared 
void,  as  prescribed  in  the  first  clause  of  the 
section.  W«  think  any  such  constroctlon 
ol  the  act  Is  untenable.  Mo  possible  rea- 
son can  be  suggested  why  the  iegtslature 
should  leave  a  class  ot  cases  like  tba  pres- 
ent unprovided  tor.  Similar  statutes  tor 
the  protection  ol  purehasers  at  tax-sales 
have  been  In  lorce  tor  years,  broad  enough 
to  cover  all  snch  cases ;  and  it  can  hardly 
be  supposed  that  by  r»«aaetiug,  in  sub- 
stance, an  existing  law,  tiM  legislature  de- 
signed  to  onit  trora  -lU  beneilts  any  such 
class  ot  cat>cw  without  aajr  eoncsivable  rea- 
son for  doiocr  it.  *  *  *  Bat  we  think 
the  langaage  will  not  reasonably  adaiit 
ot  the  ronstmetioD  elalmed.  The  first 
clause  ot  the  section  strnply  provides  what 
shall  be  tba  form  of  any  Judgment  ther«»- 
after  to  be  icndered,  declaring  void  a  sale 
a<  lands  for  taxes.  The  second  clause  is  a 
general  provision  tor  the  reiaibwrBeDieQt 
ot  all  porcbasers  art  tax-sales  declared  void 
by  Judgment  et  eoort.  It*  lasgaage  Is 
broad  and  comprehensive,  asd  covers 
every  tax-sale  declared  void  by  Jndgment 
of  court,  without  regard  to  whether  the 
sale  was  maAe  betore  or  after  the  aet. "  In 
our  BtatHte  the  recovery  Is  llialted  to  salea 
n a de  aa  provided  in  the  act.  Miaaesota 
had  substantially  the  same  law  oa  her 
statute  books  tor  years  before.  Tba  new 
enactment  repealed  the  old,  but  II  a  recov- 
ery cnnld  uui  be  had  under  the  new  law 
tor  void  sales  made  under  the  old,  then  a 
limited  namber  ol  eases  would  come  nei- 
ther under  the  uew  or  the  old  law,  and  the 
court  very  properly  said  that  the  legisla- 
ture never  could  have  Intended  such  a  re- 
sult. But  this  stats  had  no  such  law  un- 
til the  enactment  of  chapter  13!1  ot  the 
Laws  ot  1800,  and  there  is  no  authority  In 
that  statute  tor  applying  Ita  benefits  to  a 
tax-sale  made  in  1885. 

We  And  ne  ground  upon  which  respond- 
«it  has  any  right  ot  recovery  in  this  ca^e. 
The  district  court  is  directed  to  reverse  Its 
Jndgment, and  disoilse  the  case;  appellant 
to  recover  costs  In  both  courts.  Beversed. 

All  concur. 


BROWMCLL  v.  DVBKBB  0t  »iA 

(Supreme  Court  of  TTIacotwin.    Marob  17, 1891.) 

ASSACL,!  BX  OniOSII>-Jl»TUIO^TI02t— AVTAOR- 
KBST. 

A  constable  who  levies  oa  attaotuneat  ap- 
on  a  car  of  coal  as  tbe  deotor's  property  when  it 
in  fact  belonn  to  a  third  person  is  not  Justified 
in  forcibly  AspcsBeBsln;  me  owner,  who,  after 
the  levy  of  the  attachment,  peaoeably  gets  poa- 
■ession  of  the  oar  from  the  agent  of  the  rallw^ 
company,  la  whose  care  It  was  left  \ts  the  ooo- 
•tabl» 

Appeal  fhnn  circuit  court,  Rock  county; 
JoaN  B.  Bbknstt,  Judge. 

'Petition  for  rehearing  pending. 
v.48K.w.no.4— 16 


J.  F.  Lyon  and  Fethera,  JelTrta  &  Fi- 
Seld,  for  appellant.  John  B.  Simmons,  tor 
respondents. 

Cole,  C.  J.  This  Is  an  action  brought 
to  recover  damages  for  the  wrong  ot  the 
defendants  in  ausaultlng  the  plaintitt  on 
or  about  the  16th  ot  December,  18K6,  and 
forcibly  ejecting  him  from  a  railroad  car 
while  he  was  unloading  coal  that  be- 
longed to  him.  The  defendants  Justify 
their  acts  by  answering  that  at  the  time 
the  defendant  Harris  R.  Durkee  was  a 
constable,  and  had  a  writ  ot  attachment 
in  favor  ot  the  other  two  defendants 
against  one  Price  and  one  Paul,  and  that 
be  levied  on  the  coal  in  the  car  mentioned 
ae  the  property  ot  Price  and  Paul,  In  good 
faith,  and  without  maJice,  and  exercised 
only  so  much  force  as  was  necessary  tor 
the  purpose  ol  Meeting  the  plaintitt  from 
the  car  where  the  coal  was.  It  appears 
that  the  plaUtift,  shortly  before  the  16tb 
of  December,  ordered  a  car  ol  coal,  which 
be  expected  to  sell  to  Price.  The  car  ar- 
rived at  Geneva,  consigned  to  him.  Price 
paid  the  freight  on  the  coal,  but  did  not 
pay  for  the  coal,  and  it  was  not  delivered 
to  him  by  the  ptaintllf.  The  attachment 
was  levied  on  the  coal  in  the  car,  while 
the  car  was  standlag  on  the  side  track  of 
the  company  at  Geneva,  on  the  IStb  ot  De- 
cember, as  the  property  ot  the  defendants 
la  the  attachment.  The  railroad  agent 
was  Informed  ot  the  attachment,  and  waa 
ai^ed  by  the  constable  to  seal  the  ear  up, 
and  let  it  stand  where  it  was,  for  him, 
temporarily.  The  next  day  the  plaintiff 
notified  the  defendants  that  Price  did  not 
own  the  coal,  but  that  it  belonged  to  him. 
On  the  morning  of  the  17tb  of  December 
the  plaintiff  went  to  the  beight  depot, 
saw  the  agent  about  the  coal,  and  tbe 
agent  formally  opened  and  delivered  the 
car  of  coal  to  him.  Tbe  plaintiff  thus  twok 
quiet  and  peaceable  possession  ot  the  car, 
and  was  engaged  in  removing  the  coal 
therefrom,  when  the  constable  arrived  on 
the  ground,  forbade  him  from  interfering 
with  the  coal,  and  demanded  possession 
of  tlie  car.  This  being  refused,  he  forcibly 
ejected  the  plaintiff  from  the  same,  which  - 
Is  the  wrong  complained  of.  These  ma- 
terial tacts  are  clearly  established  by  tbe 
evidence,  and  are  really  not  disputed. 
Tbe  possession  of  tbe  coal,  after  the  sels- 
ure  on  the  attachment,  must  be  deemed  to 
have  b«en  constructively  in  the  constable, 
as  he  had  left  the  car,  with  Its  contents, 
where  he  found  it,  though  in  charge  of  the 
railroad  company.  But  he  bad  taken  as 
complete  possession  of  the  coal  as  was 
practicable,  unless  he  removed  it  from  tbe 
car.  The  constable  had  such  possession 
and  special  interest  in  the  coal  by  virtue  ot 
his  levy  that  he  could  have  maintained  an 
action  against  any  one  who  interfered 
with  it,  had  the  coal  been  the  property 
of  the  defendants  In  the  attachment.  It 
seems  to  us  there  can  be  no  doubt  as  to 
the  correctness  of  this  proposition.  But 
the  coal  belonged  to  the  plaintitt.  It  had 
been  ordered  by  him,  and  was  consigned 
to  him,  and  was  afterwards  adjudged  to 
be  his  property  In  an  action  brought  to 
recover  the  value  thereof.  But  after  the 
seizure,  as  we  hare  aald,  he  acquired  peace- 
able possession  of  the  coal,  and  held^ucb 
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poaeesslon   when  the  conetable  deprived 
him  of  it  In  a  forcible  manner. 

The  important  queatlon  in  the  case  is  as 
to  the  jUBtiflcation  of  the  officer.  The 
other  defendants  were  present  at  the  time, 
aiding  and  abetting  him  in  th6  ezecatlon 
of  the  writ.  The  learned  counsel  for  the 
defendants  argaes  and  insists  that,  as  the 
officer  was  required  by  his  writ  to  levy 
upon  the  coal,  the  title  to  which  was  in 
dispute  or  In  doubt,  and  he  being  indemni- 
fled  therefor,  he  was  In  duty  bound  to 
make  the  levy  and  hold  the  property  until 
the  question  of  title  was  settled,  or  the 
property  otherwise  released;  and  that 
an  officer,  while  so  acting,  may  not  be 
lawfully  interfered  with  or  resisted  by  the 
rightful  owner,  whether  such  owner  be 
the  defendant  in  the  attachment  or  not ; 
but  that  the  officer  had  the  right  to  over- 
come such  resistance,  and  keep  or  regain 
possession  by  the  use  of  such  force  as 
might  be  necessary  lor  the  purpose.  The 
learned  circuit  court  doubtless  adopted 
this  view  of  the  law,  as  it  directed  a  ver- 
dict for  the  defendants.  The  counsel  for 
the  plaintiff  insists  that  the  court  erred  in 
thus  directing  the  verdict  tor  the  defend- 
ants, because,  be  says,  it  was  a  question 
of  fact  for  the  Jury  to  determine  whether 
the  defendants  were  acting  in  good  faith 
in  seising  the  coal  as  the  property  of  Price 
and  Paul,  and  in  taking  it  from  the  posses- 
sion of  the  plaintiff;  also  whether  the  de- 
fendants used  greater  force  than  was  nec- 
essary in  ejecting  the  plaintiff  from  the 
car;  and,  further,  that,  under  the  undis- 
puted testimony,  the  plaintiff  was  entitled 
to  recover  his  actual  damages  for  the 
wrongful  act  of  the  defendants  in  ejecting 
him  from  the  car.  We  shall  spend  no  time 
in  considering  the  first  two  questions.  As 
it  Is  said  by  the  opposing  counsel,  no 
claim  was  made  on  the  trial  that  the  evi- 
dence raised  any  doubts  on  these  points, 
and  there  was  no  suggestion  or  request 
made  that  they  should  be  submitted  to 
the  Jury.  The  Judgment  must  be  reversed 
for  the  reason  which  we  will  now  proceed 
to  state.  As  we  have  said,  the  important 
question  is,  was  theofflcer  Justified  or  pro- 
tected in  forcibly  taking  poBsesslon  of  the 
coal  as  agalnat  the  plaintiff,  who  was  the 
real  owner?  The  counsel  for  the  plaintiff 
contends  he  was  not  so  Justified  or  pro- 
tected. He  says,  notwithstanding  the  ab- 
solute right  of  the  officer  to  proceed  and 
execute  the  writ,  still,  if  be  takes  the  prop- 
erty of  the  plaintiff  on  a  process  against 
Price  and  Paul,  he  Is  none  the  less  a  tres- 
passer upon  the  rights  of  theplalntitf,and, 
If  a  trespasser,  he  acquired  no  property  in 
the  thing  attached  as  against  the  real 
owner.  The  plaintiff,  he  says,  may  have 
bis  action,  and  recover  the  value  of  the 
property  taken,  as  was  done  in  this  case; 
or  If,  after  the  seizure  on  the  attachment, 
the  plaintiff  can  peaceably  obtain  the  pos- 
session of  the  attached  property,  he  may 
take  it,  and  thus  subject  himself  to  an  ac- 
tion at  the  suit  of  cbe  officer;  but  that  the 
officer  has  no  right  in  law  to  dispossess 
the  owner  by  using  force  tor  that  purpose, 
and  is  not  protected  In  doing  so.  These 
different  posltluns  of  counsel  as  to  the 
duty  and  liability  of  an  officer  attaching 
property,  though  diametrically  opposed, 


are  sustained  by  high  antborlty.  There 
Is  a  serious  conflict  of  Judicial  opinion  on 
the  subject,  and  we  have  to  make  a  choice 
to  some  extent  between  the  rules  laid 
down  In  opposing  decisions.  The  courts 
of  Vermont,  14ew  Hampshire,  and  Ohio 
support  the  contention  of  the  defendants, 
while  those  in  Massachusetts,  New  York, 
and  Illinois  sustain  the  plalntitTs  position. 
See  State  v.  Downer,  8  Vt.  424;  State  v. 
Buchanan,  17  Vt.  673;  State  v.  Flfleld,  18 
N.  H.  84;  State  T.  Blchardson,  88  N.  H. 
208;  Farls  v.  State,  8  Ohio  St.  169.  Con- 
tra: Com.  V.  Kennard,  8  Pick.  188;  Elder 
T.  Morrison,  10  Wend.  128;  Wentworth  v. 
People,  4  Scam.  650.  But  the  rule  which 
commends  Itself  to  our  judgment  as  the 
most  salutary  and  reasonable  is  to  bold 
that  if,  after  seizure  on  attachmectagalnst 
a  third  party,  the  rightful  owner  can 
quietly  and  peaceably  obtain  possession  of 
the  pro|;>erty,  he  may  retain  such  posses- 
sion, and  the  officer  will  not  be  Jnstifled  In 
using  forcible  means  to  regain  possession. 
If  tbe  officer  wishes  to  test  the  right  of  the 
owner,  he  should  bring  an  action  for  that 
purpose.  The  courts  which  adopt  the 
Vermont  rule  think  there  are  strong 
grounds  of  public  policy,  where  the  ques- 
tion of  property  Is  doubtful,  that  the  own- 
er should  resort  to  his  remedy  at  law  to 
settle  tbe  question  In  the  courts.  There 
Is,  doubtless,  force  In  this  consideratlOD. 
Parties  should  not  be  permitted  to  resort 
to  force  to  vindicate  their  rights  where 
peaceable  romedies  exist.  But  tbe  ques- 
tion can  be  as  well  determined  In  an  ac- 
tion brought  by  the  officer  as  when  It  is 
brough  t  by  the  owner.  Tbe  courts  all  ad- 
mit that  due  regard  should  be  had  to  tbe 
rights  which  the  owner  has  to  his  proper- 
ty, and  that  these  rights  should  be  pro- 
tected and  secured  as  far  as  possible. 
Now,  why  should  the  owner  then,  when 
he  has  possession  of  that  which  Is  his 
own,  be  required  to  give  it  up  to  an  officer 
who  comes  with  a  process,  not  against 
him,  but  against  a  third  party,  witb 
whom  he  has  no  connection, and  demands 
possession?  See  Oilman  v.  Williams.  7 
Wis.  829,  (side  page.)  We  can  perceive  no 
sufficient  reason,  either  founded  In  law  or 
on  public  policy, forholding  that  the  own- 
er of  personal  property  may  not  Insist 
upon  bis  rights,  and  refuse  to  surrender 
the  same  to  an  officer,  because  the  latter 
has  attached  it  on  a  writ  against  a  third 
party.  The  creditor  or  officeris  not  with- 
out legal  redress  to  test  the  question  of 
title  to  tbe  property.  It  Is  admitted  that 
the  officer  is  a  trespasser  If  he  seises  prop- 
erty not  belonging  to  tbe  defendant  in  the 
attachment.  Why  should  his  unlawful 
act  be  regarded  with  more  favor  than  the 
rights  of  the  real  owner?  True,  It  is  said, 
the  owner  of  property  seised  or  attached 
on  a  process  against  another  has  legal 
remedies  by  an  action,  and,  therefore,  he 
ought  not  to  be  allowed  to  protect  his 
goods  with  a  strong  band,  for  this  power 
maybe  abased  so  as  to  cover  tbe  property 
of  tbe  debtor,  and  tbe  creditor  may  fail  to 
collect  his  debt.  But,  as  we  have  said, 
the  officer,  after  a  levy,  may  bring  an  ac- 
tion against  any  one  who  Interferes  with 
his  possession,  and  thus  settle  all  rights- 
of  property.    See  Merritt  v.  Miller.  18  Vt.. 
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416.  There  1b  no  hardship  In  this  rule.  It 
!■  anrely  unnecessary  to  allow  tbe  officer 
to  resort  to  force  and  ylolence  to  regain 
possession  of  attached  property,  where 
the  law  affords  him  an  adequate  legal 
remedy  to  enforce  his  rights.  To  allow 
hlnj  to  use  force  under  such  drcumatances 
Is  certainly  not  essential  forthe  protection 
uf  the  oflScer,  nor  to  Tlndicate  the  author- 
ity of  the  law.  But  the  question  Is  so 
folly  considered  and  discussed  In  the  cases 
to  which  we  have  referred  that  no  further 
remarks  upon  the  subject  are  called  for. 
We  think  the  circuit  court  erred  in  direct- 
ing a  verdict  for  the  defendants,  and  that 
the  Judgment  of  the  drcoit  conrt  mast  be 
rerersed,  and  a  new  trial  ordered. 


Statk  ex  re/.  Qbadt  y.  CaiOAeo,  M.  ft  N. 

B.  Co. 

(Acpreme  Court  of  WUoontln.   March  17, 1801.  > 

Maxhaxub  to  IUilkoas  CkWPAxm— Vabm 

Cbossixos. 

1.  TTnder  Key.  St.  Wis.  |  1810,  as  amended 
by  Iaws  1881,  c.  188,  reaalring  railroad  oompa- 
oles  to  make  snltable  and  oon^oient  Umn  etoas- 
ings  tat  the  oae  of  the  ooonpwtt  of  the  adjacent 
lands,  a  railroad  oompaay  can  be  cempelled  by 
mandamuB  tu  make  the  proper  orosslogs,  nnleu 
it  can  show  a  ralld  exctue  for  not  doing  so. 

2.  Tbe  fact  that  Rev.  Bt  Wis.  1 1818.  Imposes 
a  penalty  on  a  railroad  oompsnyfor  Delecting  to 
make  the  proper  oroasines,  which  may  be  recor- 
ared  by  tbe  oooapaat  of  the  ftom,  doee  not  seonre 
the  oonstmotion  of  the  oroasings,  or  altaitl  an 
adeqoate  remedy,  so  as  to  deprive  the  oooapant 
of  his  remedy  by  mandamus. 

S.  It  la  proper  to  direct  the  writ  of  man- 
damus to  the  railrcad  company  in  its  oorporate 


Appeal  from  circuit  conrt,  Qreen  connty ; 
John  K.  Bbnnktt,  Judge. 

£.  Z>nawi(f die, 'or  appellant.  P.J.CIaw- 
aoa  and  B.  J.  Sterena,  for  respondent. 

Coutt,  C.  J.  The  relator  Is  the  owner  of 
a  farm  across  which  the  defendant  compa- 
ny has  constructed  its  railway  track,  divid- 
ing the  farji  into  two  separate  parcels. 
The  company  has  oeen  operating  its  road, 
running  dally  trains  of  cars  over  the  same, 
for  more  than  a  year,  but  has  neglected 
to  construct  suitable  farm  crossings  for 
the  convenience  of  tbe  relator  in  passing 
with  his  teams  and  stock  from  one  part 
of  bis  premises  to  the  other;  and  this  ap- 
plication is  for  a  mandamus  to  compel  the 
company  to  construct  proper  crossings. 
On  motion,  tbe  alternative  writ  was 
quashed,  and  the  appeal  is  from  the  order 
qoasbing  the  writ.  In  support  of  the  de- 
ciaioD  of  tbe  clrcuitcourt.lt  is  argued  that 
the  petition  doee  not  state  tacts  showing 
that  tbe  relator  in  entitled  to  the  relief  de- 
manded ;  in  other  words,  that  it  (ails  to 
show  that  It  is  the  duty  of  the  company 
to  construct  such  farm  crossingrs.  Tbis  Is 
a  mistake  as  to  tbe  duty  which  the  stat- 
ute Imposes  on  the  company.  Chapter 
193,  Laws  18S1,  which  amends  section  1810 
of  the  Bevlsed  Statutes, provides,  in  effect, 
that  every  railroad  corporation  operating 
any  railroad  shall  erect  fences  on  both 
sides  of  its  road  of  the  height  prescribed, 
with  openings  or  gaps  ur  bars  therein, 
and  suitable  and  convenient  farm  cross- 
ings of  the  road  fur  the  use  of  the  occupant 


ofthelandsadloining.  Tbns,itwUIt>eBeen, 
the  statute  Imposes  a  distinct  and  abso- 
lute legal  duty  upon  the  company  to  con- 
struct these  farm  crossings.  The  langnage 
of  the  statute  is  clear  and  specific,  and 
cannot  be  made  plainer  by  iUnstratdon  or 
argument.  It  islmperativeormandatory, 
requiring  the  corporation  to  perform  Its 
legalduty.  Itissaid  it  appears  from  the  pfr. 
tition  that  there  is  a  pn  bllc  high  way  which 
runs  along  on  the  east  side  of  the  relator's 
(arm.  and  connects  the  two  portions  there- 
of, and  that  where  the  railway  crosses  this 
highway  a  bridge  has  been  built  over  a 
deep  cut,  which.  It  Is  claimed,  answers 
every  purpose  of  a  farm  crossing.  We  can 
make  no  such  an  inference  from  the  matters 
stated  In  tbe  petition,  nor  hold  that  the 
bridge  meets  the  requirements  of  the  stat- 
ute, and  relieves  the  company  from  the 
doty  of  constrocting  any  other  farm  cross- 
ing. It  is  possible  that  the  company  can 
show  by  evidence  that  this  bridge  on  the 
highway  fully  answers  the  end  and  object 
of  the  statute,  but  we  cannot  presume 
that  It  does.  On  the  contrary,  as  the  stat- 
ute. In  absolute  terms,  makes  it  the  duty 
of  the  company  to  construct  farm  croaa- 
Ings  tor  the  use  of  the  occupants  of  tbe  ad- 
Joining  lands,  the  company  is  under  obli- 
gation to  show  some  valid  excuse  for  neg- 
lecting to  perform  its  duty.  We  therefore 
hold,  as  the  duty  o(  the  company  was  ab- 
solute and  clear  to  make  the  proper 
farm  crossings,  unless  there  is  some  oth- 
er objection  to  granting  the  writ,  It  was 
error  to  quash  it  on  the  tacts  stated. 
Again,  It  is  said  tbe  court  always  refuses 
to  grant  a  writ  of  maad&mua  where  the 
party  has  anothw  adequate  legal  remedy. 
But  has  tbe  relator  such  a  remedy? 
Section  1818  provides,  where  a  railroad 
corporation  neglects  to  constmct  farm 
crossings  proper  for  tbe  use  of  the  lands 
over  which  Its  road  is  operated,  the  own-* 
er  or  occupant  may  give  tbe  corporation 
written  notice  to  construct  such  necessary 
farm  crossings,  and  if  the  company,  after 
being  sonotifled,  neglects  for  three  months 
to  construct  tbe  crossings.  It  shall  be  lia- 
ble to  pay  tbe  owner  or  occapant  flO  tor 
each  and  every  locomotive  that  may  there- 
after pass  tnrough  the  lands  until  the  farm 
crossing  Is  made.  This  provision  enables 
tbe  owner  to  sue  the  corporation  and  re- 
cover damages  or  penalties  for  its  failure 
to  perform  Its  legal  doty;  but  that  will 
not  secure  the  construcnon  of  the  neces- 
sary tarm  crossing,  nor  will  it  afford  an 
adequate  remedy.  The  writ  otniaadamos 
would  seem  to  be  the  most  efficient,  if  not 
tbe  only  adequate,  means  for  compelling 
the  corporation  to  do  its  legal  duty.  It  is 
true,  in  Town  of  Jamestown  v.  Railroad 
Co.,  69  Wis.  648,34  N.  W.  Rep.  728,  and  City 
of  Ushkosh  V.  Railroad  Co.,  74  Wis.  684, 
48  N.  W.  Bep.  489,  a  bill  in  equity  for  a 
mandatory  Injunction  was  sustained  to 
compel  a  corporation  to  restore  a  high- 
way or  street  to  its  former  condition  of 
osefnlnesB.  Perhaps  that  remedy  might 
have  been  resorted  to  in  the  present  case, 
but,  thouKh  a  party  may  have  redress  In 
equity,  that  of  ItseK  is  not  a  conclusive 
objection  to  granting  the  writ  of  roanda- 
mua.  It  may  possibly,  and  would,  influ- 
ence tbe  court  in  tne  exercise  of  the  discre- 
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doD  which  It  poaseBHes  in  erantiDK  the 
writ  under  the  facts  and  circumatancee  of 
the  particular  caae,  but  does  not  affect  its 
right  or  jurisdiction.  Nor  doea  the  fact 
that  the  party  la  liable  to  indictment  and 
puuiabment  tor  hla  omlealon  to  do  the  act 
to  compel  the  performance  of  which  the 
writ  la  sought  conatitcte  any  objection  to 
granting  the  writ.  People  v.  Mayor,  10 
Wend.  898;  Shortt,  Inform.  Prohlb.  & 
Mand.  286.  It  aeema  to  ua  clear  tha  t  maada- 
mvB  is  the  only  legal  remedy  to  which  the 
relator  can  resort  in  thia  caae  to  enforce 
hla  rights  to  compd  tlie  corporation  to 
perform  the  duty  which  the  law  Imposes. 
The  tact  that  the  company  Is  liable  to  pay 
f  10  for  each  and  erery  locomotlTe  which 
passes  over  the  land  while  It  neglects, 
after  notice  for  three  months,  to  construct 
the  proper  farm  croaaing,  conatltutea  no 
reaaon  tor  denying  the  right.  That  doea 
not  take  away  the  remedy,  and  does  not 
profess  to  be  exclDslve  of  other  means  of 
redreas.  The  learned  counsel  tor  the  com- 
pany aaya,  to  entitle  a  person  to  the  writ 
two  things  must  eoncor:  (1)  Aclearright 
to  hare  the  act  done  to  compel  the  doing 
of  which  the  writ  is  songbt;  and  (3)  that 
there  is  no  other  adequate  legal  remedy  by 
which  the  performance  of  the  specific  doty 
can  be  enforced;  and  that  the  discharge 
of  the  duty  is  not  discretionary.  These 
conditions  concur  in  the  presentcase.  The 
rdator  certainly  has  a  clear  legal  right  to 
hare  the  farm  crossings  constructed  for 
bis  use  in  cnltiyatlng  the  farm,  and  there 
is  no  other  adequate  legal  remedy  to  com- 
pel the  company  to  do  that  act.  If  it  shall 
appear  on  the  hearing  of  the  answer  of 
the  corporation  that  the  making  of  the 
farm  crossing  Is  unnecessary  because  of 
the  existence  of  a  highway  on  the  east  side 
of  the  farm  and  the  bridge  over  the  cut 
fumisMng  all  needful  facilities  for  passing 
from  one  part  of  the  premises  to  the  oth- 
er, or  that  the  construction  of  a  farm 
crossing  would  be  Impracticableon  account 
of  tbe  situation  of  the  land,  these  tacts 
can  be  made  to  appear  on  the  hearing. 
But,  upon  the  matters  set  forth  in  tbe  pe- 
tition, nothing  is  shown  which  excuses 
the  company  from  performing  its  statu- 
tory duty. 

Tbe  writ  Is  directed  to  the  corporation 
in  Its  corporate  name,  and  it  is  insisted 
that  It  is  misdirected ;  but  we  are  inclined 
to  hold  tbe  direction  good.  Of  Conrae,  the 
corporation  muat  act  through  its  officers 
and  agents,  but  whose  duty  it  Is  to  see  to 
the  construction  of  farm  crossings  may 
not  be  known.  We  hold  the  direction  is 
sufflcient.  It  follows  from  these  views 
that  the  order  of  tbe  circuit  court  quash- 
ing the  writ  must  be  reyeraed,  and  tbe 
cause  be  remanded  for  further  proceedings 
according  to  law. 


Dbummond  ▼.  CiTT  or  Bau  Clairb. 
(Supreme  Court  <(f  Wisconsin.    Feb.  24, 1891.) 

OBDISAXOSS— VAUSITT— G-BAOINe  Stbbsts  —  Kx- 
PBNSBS. 

The  charter  ot  the  city  of  Eiau  Claire,  o. 
e,  S  10,  (Laws  Wis.  1872,  c.  16,)  provides  that 
tne  cost  of  openinfc  and  grading  streets  shall  be 
chargeable  wholly  or  in  part  to  the  lots  fronting 
on  the  Improred  street    Chapter  4,  |  B,  sabd.  6, 


ennmerating  ttie  general  powers  of  tha  conncU, 
provides  that  It  •ball  have  authority  by  ordi- 
nanoes,  by-laws,  ete.,  to  provide  for  Vb»  making 
grading,  eto.,  oi  the  stzeets.  Held,  that  the  ex- 
pense of  regradlng  a  street  was  chargeable 
wholly  or  in  part  to  the  lots  fronting  on  it,  and 
that  an  ordinance  establishing  a  changed  grade, 
without  making  any  provision  to  oharaa  the  ex- 
pense to  the  adjaoent  lots,  was  void.  Following 
BaU  V.  Chippewa  Falls,  47  Wis.  987, 8  N.  W.  Rep. 
879. 

Appeal  fro  ID  circuit  court,  Eau  CSaIrs 
county ;  E.  B.  BtTNoy,  Judge. 

V.  w.  Jntnes,  for  appellant.  Wiekbam 
A  Fare,  for  reapondent. 

Orton,  J.  Tbe  plaintiff  Is  the  owner  of 
the  west  44  feet  of  lots  I  and  3,  In  block  3, 
of  Chapman  &  Tborp'a  second  addition  to 
the  city  of  Eau  Claire,  which  abuts  to  the 
north  on  Bridge  street,  and  to  the  west 
on  Second  avenue,  with  a  brick  block 
therein,  which  fronts  on  each  of  said 
streets.  Tbe  grade  of  these  streets  had 
been  for  a  long  time  lawfully  established 
prior  to  1880,  and  during  said  year  was 
again  established  at  the  same  hoicht,  and 
said  building  was  constructed  with  refer- 
ence thereto.  In  1886  the  aame  grade  was 
lawfully  rf-establiahed.  On  tbe  <tfa  day  of 
March,  1889,  the  city,  by  an  ordinance  of 
the  common  council,  introduced  for  the 
first  time  on  that  day,  which  was  ap- 
proved by  tbe  mayor  on  tbe  next  day, 
and  published  on  tbe  0th  day  of  April 
thereafter,  attempted  to  establish  the 
grade  of  all  streets  throughout  tbe  city 
about  four  feet  and  seven  inches  above  the 
grade  theretofore  existing  and  eBtabllahed. 
On  the  ISth  day  of  June,  1889,  by  an  ordi- 
nance introduced  on  that  day,  the  former 
ordinance  was  amended  by  cfaanging  the 
figures  so  as  to  make  the  grade  five  feet 
and  nine  inches  above  the  old  gprade,  in 
front  of  said  premises.  The  amendnieDt 
consisted  in  striking  out  the  former  figures 
and  inserting  tbe  new  ones  in  tbe  former 
ordinance.  During  the  summer  and  fall  of 
18X9  tbe  city,  by  Its  officers,  agents,  and 
employes,  and  under  the  direction  of  tbe 
street  surveyor,  filled  up  the  said  streets 
adjoining  said  premises  five  feet  and  nine 
inches  above  the  old  grade  established  In 
1886,  tbe  effect  of  which  was  to  make  tbe 
fioor  of  said  building  about  flvefeet  below 
the  level  of  said  streets,  and  cauae  tbe 
plaintiff  to  raise  said  building,  and  fill  up 
the  lot,  so  as  to  conform  them  to  aald 
grade,  and  to  greatly  damage  aald  prop- 
erty. Tbe  aald  work  was  not  done  under 
any  contract  with  the  city  or  common 
council ;  was  not  ordered  to  be  done  by  an 
affirms  tlvo  vote  of  two-thirds  of  tbe  mem- 
bers of  tbe  council;  was  not  directed  to  be 
done  by  any  valid  order  of  the  council; 
and  itwaa  never  determined  wbat  portion 
of  the  coat  or  expenae  of  said  grading 
should  be  charged  to  said  premises,  and 
no  portion  thereof  baa  been  so  charged 
thereto.  There  was  no  estimate  of  tbe  ex- 
penae of  such  grading,  or  tbe  amount 
thereof  to  be  charged  to  each  or  any  lot  or 
parcel  of  land  adjoining  Haid  streeta,  or  of 
the  number  of  cubic  yards  to  be  filled  in 
front  of  each  or  any  lot,  and  no  such  esti- 
mates were  ever  made  or  filed  with  the 
city  clerk.  All  these  things  are  required 
to  be  done  when  any  part  of  tbe  expense* 
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of  any  work  Is  cbargeaUe  to  the  adjacent 
Iota;  and  they  were  not  done;  and  the 
ordinance  must  be  referred  to  a  commit- 
tee, and  lay  over  14  days  before  Ita  paa- 
eaKe.  These  are  the  delects  complained  of 
as  the  KTOunda  of  the  city's  llabUity  to  the 
plain tUf.  The  plaintiff  has  been  damaged 
by  socb  Kradins  in  the  sum  of  fl.oOO,  and 
the  claim  therefor  was  duly  filed  with  the 
city  clerk  tor  th«  action  of  the  common 
conndl,  and  was  by  them  disallowed. 
The  plain titr  appealed  from  such  disallow- 
ance to  the  clrcoit  court,  and  by  stipula- 
tion an  issue  was  to  be  formed  by  regular 
pleadings,  and  the  above  facts  are  sub- 
stantially stated  In  ttie  complaint.  Tbe 
appeal  is  from  tbe  order  overniUng  tbe  de- 
marrer  to  tbe  cumplalat. 

Tbe  demurrer  was  properly  overruled. 
The  complaintstates  a  case  of  unquestion- 
able liability  of  the  city.  The  ordinance 
by  wbicb  tbla  grading  was  ordered  and 
done  is  void  for  want  of  eompliance  with 
the  city  charter.  In  Hall  v.  Chippewa 
Falls.  47  Wis.  2«7,  2  N.  W.  Kep.  27B,  similar 
defective  proceedings  under  a  charter  sub- 
stantially nice  that  of  the  city  of  £au 
Claire  were  held  void.  Tbe  case  binges  up- 
on tbe  queation  whether  tbe  expenses  of 
grading  tbe  streets  ol  said  city  are  cbani»- 
able  to  and  payable  wholly  or  In  part  by 
tbe  lota  fronting  on  such  streets,  if  they 
are,  tbe  proceedings  are  fatally  defective 
in  tbe  partieulara  abovepointed  out  in  tbe 
complaint.  Of  this  there  can  be  no  Qoes- 
tlon.  The  provlsioaB  of  th«>  charter  on 
this  subject  appear  to  be  very  plain.  Sec* 
tion  10,  c  6,  of  the  charter,  (chapter  16. 
Laws  1873,)  provides  that  "the  cost  and 
expenses  e(  surveying  streets,  aUeys,  sew- 
ers, and  gutters,  and  of  estimating  work 
thereon  in  tbe  execution  of  aay  public  im- 
provement, shall  be  chargeable  to  and 
payable  by  tbe  city.  The  costa  and  ex- 
penMH  of  opening,  grading,  graveling, 
planking,  paving,  or  repairing  of  streets 
and  alleys  shall  be  chargeable  to,  and  pay- 
able wholly  or  in  part  by,  the  lots  or  land 
fronting  on  such  street  or  alley,  ao  that 
each  lot  or  parrel  ot  land  shall  pay  for 
work  between  the  front  of  each  lot  or  par- 
cel of  land  and  the  ctoter  o(  auch  atreet  or 
all^  socb  portion  thereof  aa  the  common 
oonncU  shall  determine. "  This  is  as  plain 
as  langnage  can  make  it.  No  proper  steps 
were  taken  to  make  the  expenses  ot  this 
grading  chargeable  to  the  lots  wholly  or 
In  part.  In  such  a  case  everytblng  which 
is  stated  above  as  having  been  omitted  Is 
reqntxed  to  be  done  to  make  tbe  grading 
lawful.  But  tbe  learned  counsel  of  the  ap- 
pellantcun  tends  tbattbere  is  anolber  pro- 
vision ot  tbe  charter,  which  leaves  thia 
whole  ma  tterot  grading  streets  totheludg- 
meat  and  discretion  of  the  common  coun- 
cil. It  is  found  among  tbe  general  powers 
of  tbecooneH,  enumerated  in  chapter  4,  sec- 
tion 8,  and  is  la  thesixtta  subdivision  there- 
of: prefacing  it  with  tbe  granting  clauae: 
"Sball  have  authority,  by  ordinances,  res- 
olntions,  or  by-laws  to  provide  for  the 
making,  grading,  Improving,  and  repair-. 
ing  of  the  streets  of  the  city  of  £au  Claire, 
and  to  make  such  other  necessary  im- 
provements as  shall  be  deemed  necessary 


and  proper, "etc.  If  this  mere  grant  of 
power  to  provide  for  grading  streets  48  to 
prevail  over  the  above  provisions  relating 
to  the  manner  in  which  It  shall  be  done, 
so  as  to  render  them  nugatory,  then  It 
was  not  worth  while  to  have  filled  out 
this  charter  with  the  40  pages  of  special 
provisions  relating  to  tbe  manner  In  which 
these  enumerated  powers  are  to  be  carried 
into  ettect.  If,  notwithstanding  all  these 
carefully  guarded  providlons,  these  gener- 
al powers  leave  everything  to  tlie  discre- 
tion of  the  council,  then  there  la  an  ex- 
pensive waste  of  special  legislation  on  the 
same  subjects.  It  powers  conferred  by  tbe 
constitution  cannot  carry  themselves  into 
effect  without  tbe  aid  of  legislation,  It  is 
dlfltcolt  to  see  bow  these  general  powers 
can  be  effectual  without  subsequent  pro- 
vlalons  as  to  the  manner,  means,  and  con- 
ditions of  their  execution.  Bat  It  is  need- 
less to  argue  the  question.  These  general 
powers  cannot  conflict  with  these  subse- 
qnent  provisions  as  to  how  they  shall  be 
executed  or  carried  oat.  The  charter  of 
Chippewa  Falls  contained  a  provision 
much  broader  tban  this  as  to  the  unlim- 
ited power  of  grading  streets,  which  is  fol- 
lowed by  the  same  provision  as  to  obarg- 
Ing  tbe  ttzpenaes  thereof  to  the  adioining 
lota.  Section  3,  mibo.  11, e.  189,  Laws  1878. 
provides  that  "tbe  common  council  otthe 
city  of  Chippewa  Falls  sball  have  power 
to  eatabllsntbegrade  of  the  streets  of  said 
city,  and  to  change  and  re-establinh  such 
grade,  as  they  shall  deem  expedient. "  The 
above  case  is  therefore  authority  on  this 
question  also.  Tbe  complaint  states  the 
several  defects  in  the  proceedings,  and 
they  are  tbe  same  as  in  the  above  case,  ex- 
cept, perhaps,  one  defect  is  here  present 
that  was  not  in  that  case.  It  is  oseless  to 
repeat  that  decision. 

It  seema  that  the  charter  of  tbe  city  was 
revised  and  consolidated  by  chapter  184, 
Laws  1888,  and  that  tbe  said  amendment 
ol  tbe  ordinance  by  wbicb  one  foot  and 
two  incbea  were  added  to  the  height  of 
the  grade  was  passed  after  that  act  took 
effect.  It  is  immaterial,  except  as  to  tbe 
neceaalty  ol  doing  one  of  the  tblnga  re- 
quired by  tbe  old  charter  which  may  have 
been  lelt  out;  but  all  of  tbe  material  pro- 
visionB  are  in  both  alike.  But  the  amend- 
ment was  not  a  new  ordinance.  It  was  a 
slight  amendment  inflgares  of  the  old  one. 
The  amendment  was  as  void  as  the  ordi- 
nance. Neither  tbe  original  ordinance  nor 
the  amendment  complies  with  tbe  provia- 
lons  ofthecharter.  It  is  seed  less  to  cite  oth- 
er casea  in  this  court  orelsewbere.  Hall  v. 
Chippewa  Falls,  supra,  rules  this  case  in 
all  essential  particulars.  The  ordinance 
Is  void,  and  tbe  grading  was  without  au- 
thority, and  unlawful,  and, It  having  been 
done  by  tbe  city,  tbe  city  is  liable  to  the 
plaintiff  for  such  damages  aa  be  has  suf- 
fered vs  blch  were  caused  by  it.  Meinaer  v. 
Bacine,  70  Wis.  601,  36  N.  W,  fiep.  260;  Ad- 
dy  V.  Janesville,  70  Wis.  401, 85  N.  W.  Rep. 
9S1 ;  Oilman  v.  Mllwankee,  61  Wis.  588,  21 
N.  W.  Kep.  640,  and  other  cases  cited  in  re- 
spondent's brief.  The  order  of  the  circuit 
court  is  affirmed,  and  the  cause  remanded 
for  turtber  proceedings  according  to  law. 
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ToBBET  et  ml.  r.  Godntt  of  Shawano. 
CSupronM  Court  of  Wisconsin.    Feb.  21, 1891.) 

TAX4TI0H— MXBOHAHTB'  QOOD8  —  T1B8  iXU  FOtTfl 
— WHBBB  TuCABIiB. 

1.  Ties,  polee,  and  poets  kept  for  sale  are 
« merchants'  goods,  wares,  and  commodities," 
witiiin  the  meanlneof  Rev.  Bt  Wis.  i  1040,  as 
amended  by  Laws  wis.  1883,  &  268,  prescribing 
that  such  goods  shall  be  taxable  in  the  coan^ 
where  kept  tor  sale,  though  the  owner  reside  In 
another  county. 

a.  Ties,  poles,  and  posts,  purchased  and  kept 
in  one  county  until  iresold  by  the  owners,  mer- 
chants residing  and  doing  business  in  another 
county,  who  make  tbe  sales  at  their  place  of  bus- 
iness, are  taxable,  under  the  above  statute,  in 
the  coanl7  where  they  are  kept 

Appeal  from  drcDit  court,  Shawano 
connty. 

Oaiy  A  Forwurd,  for  appellants.  O.  C. 
Dickinson  and  M.  J.  WaJlrleb,tor  respond- 
ent. 

Tatlob,  J.  This  Is  an  action  to  recoyer 
for  taxes  paid  by  the  plalntltTs  ander  pro- 
test, levied  and  assessed  apon  certain  per- 
sonal property  of  the  plaintiffs.  The  taxes 
were  levied  and  assessed  npon  a  lot  of 
cedar  ties,  posts,  and  poles,  sitnate  In  the 
town  of  Wittenberg,  In  said  connty  of 
Shawano.  On  the  trial  the  following  ad- 
missions were  made,  vis. :  "It  to  admitted 
that  on  the  Ist  day  of  May,  1888,  town 
officers  of  the  town  of  Wlttenbei^  assessed 
certain  property  belonging  to  the  plain- 
tiffs, located  at  Wittenberg;  that  the  tax 
was  not  paid  by  the  plaintiffs  to  the  town, 
and  was  returned  delinquent  to  the  connty 
treasurer  of  Shawano  connty,  who  sched- 
uled these  taxes  with  others,  as  required 
by  law,  annexed  his  warrant  thereto,  and 
placed  the  same  In  the  hands  of  M.  M.  Por- 
ter, sheriff  of  Shawano  connty,  for  collec- 
tion ;  that  on  or  before  the  14tb  day  of 
May,  1889,  said  sheriff  had  said  warrant  In 
his  possession  for  the  collection  of  said 
taxes;  that  on  the  14th  day  of  May,  1889, 
plaintiffs  paid  to  said  sheriff  the  sum  of 
|48.28,  which  included  f  2.S0  sheriff's  fees, 
and  that  said  money  was  paid  by  the 
sheriff,  less  his  fees,  92.80,  to  the  coonty 
treasurer  of  Shawano  county."  The  de- 
fendant made  no  contention  that  the  plain- 
tiffs had  voluntarily  paid  the  tax  in  ques- 
tion. The  only  question  litigated  was 
whether  the  property  was  taxable  in  the 
town  of  Wittenberg,  or  whether  it  should 
have  been  assessed  and  taxed  to  the  plain- 
tiffs at  their  place  of  residence  at  Cllnton- 
vllle,  Waupaca  county.  After  hearing  the 
evidence,  both  parties  moved  that  the 
court  direct  a  verdict.  The  plaintiffs  asked 
the  court  to  direct  a  verdict  in  their  favor. 
This  was  denied,  and,  on  motion  of  the  de- 
fendant, the  court  directed  a  verdict  in  its 
favor,  to  which  the  plaintiffs  duly  except- 
ed. After  verdict,  the  plaintiffs  moved  for 
a  new  trial  on  the  minutes  of  the  court, 
which  was  overruled,  and  exception  taken, 
and  from  the  Judgment  entered  in  favor 
of  the  defendant,  plaintiffs  appeal. 

The  ground  upon  which  the  court  direct- 
ed a  verdict  for  the  defendant  was  that 
the  evidence  showed  conclusively  that  the 
property  in  question,  at  the  time  it  was 
assessed  and  taxed,  "was  merchants' 
goods,  wares,  or  commodities,  kept  for 


sale"  by  the  plaintiffs  in  the  town  of  Wit- 
tenberg, and  so  were  assessable  and  taxa- 
ble in  tbat  town.  The  only  question  tor 
the  consideration  of  this  court  is  whether 
the  evidence  supports  the  contention  of 
the  respondent  county.  There  to  no  dis- 
pute ns  to  the  facta  on  the  evidence.  The 
plain tltte  are  merchants,  doing  business  in 
Clintonville,  at  which  place  their  sales 
were  made  as  a  general  thing.  The  ties, 
posts,  and  poles  belonging  to  the  plaln- 
tllto  in  the  town  of  Wittenberg  were  deliv- 
ered to  the  plaintiffs  at  that  place,  on  the 
right  of  way  of  the  Lake  Shore  Bailroad 
Company.  They  were  delivered  at  or  near 
the  station,  so  tbat  they  could  be  loaded 
on  the  cars  from  the  places  where  they 
were  situated  upon  the  right  of  way. 
Most  of  the  ties,  posts,  and  poles  owned 
by  the  plaintiffs  at  that  place  were  shipped 
directly  from  there  to  the  persona  purchas- 
ing the  same,  and  only  a  small  percratage 
of  them  was  brought  to  their  business 
place  at  Clintonville.  Most  of  the  sales 
and  purchases  of  these  ties,  posts,  and 
poles  were  made  at  Clintonville.  and 
shipped  directly  to  the  purchasers  from 
the  place  of  their  location  at  Wittenberg. 
The  plaintiff  did  not,  however,  keep  an 
agent  or  clerk  at  Wittenberg  tor  the  pur- 
pose of  selling  such  ties,  posts,  and  poles, 
tinder  objection  of  the  plaintlflk,  one  of 
them,  as  a  witness  in  the  case,  testified 
that  these  posts,  ties,  and  poles  were  kept 
at  Wittenberg  for  sale.  If  there  was  any 
error  In  admitting  this  evidence  it  to  not 
made  a  point  by  the  appellants  In  thto 
court.  But  we  think,  as  the  court 
thought,  that,  irrespective  of  such  state- 
ment of  one  of  the  plaintiffs,  the  evidence 
clearly  shows  that  the  property  was 
bought  by  the  plaintiffs  at  Wittenberg, 
and  kept  there  for  sale,  and  was  so  kept 
there  until  it  was  sold,  with  very  little  ex- 
ception. The  contention  of  the  learned 
counsel  for  the  appellants  Is  tbat  these 
"ties,  poles,  and  posts"  were  not  "mer- 
chants' goods,  wares,  or  commodities,"" 
within  the  meaning  of  that  clause  in  sec- 
tion 1040,  Bev.  St.,  above  quoted.  The 
contention  to  not  so  much  that  thto  prop- 
er^ was  not  kept  tor  sate  at  Wittenberg 
as  It  to  that  It  was  not  "merchants' 
goods,  wares,  or  commodities,"  within 
the  meaning  of  that  part  of  said  section. 
We  think  the  circuit  court  decided  rightly 
that  this  case  cannot  be  dtotlngutobed 
from  the  cases  heretofore  decided  by  thto 
court.  See  Mitchell  v.  Town  of  Plover,  68 
Wis.  548,  11  N.  W.  Bep.  37;  Washburn  ▼. 
City  of  Oshkosh,  60  Wis.  468, 10  N.  W.  Bep. 
364;  and  Sanford  v.  Town  ol  Spencer,  62 
Wis.  230,  22  N.  W.  Bep.  466.  Within  the 
rule  stated  in  these  cases,  the  ties,  posts, 
and  poles  assessed  In  this  case  are  clearly 
"merchants'  goods,  wares,  or  commodi- 
ties. "  There  is  nothing  in  the  nature  of 
these  articles  which  takes  them  out  of  the 
definition  given  to  "merchants'  goods," 
etc.,  In  the  cases  above  cited.  That  the 
plain  tiffs  In  this  action  were  merchants 
doing  business  and  residing  at  Clinton- 
ville, In  thto  state,  cannot  well  be  denied, 
and  that  the  goods,  wares,  and  commodi- 
ties which  they  bought  and  sold  as  such 
merchants  were  mostly  cedar  ties,  posts, 
and  poles.  Webster  defines  the  word  "mer^ 
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ehaat"  as  a  person  "  wtao  bnya  goods  to 
sdl  again ;  any  one  wbo  la  engaged  in  the 
porcbase  and  sale  of  goods. "  That  these 
plaintltfs  were  engaged  In  tbe  purchase 
and  sale  of  the  ties,  posts,  and  poles  as- 
sessed and  taxed  in  the  town  of  Witten- 
berg is  clearly  established  by  tbe  evidence 
in  the  case,  and,  under  tbe  rule  laid  dovi  n 
in  the  cases  above  cited,  were  taxable  in 
said  town  ot  Wittenberg-  The  learned 
counsel  for  the  appellants  insists  that  tbe 
amendment  made  to  section  1040,  Kev.  St., 
by  chapter  268,  Laws  1882,  was  intended 
to  and  does  change  tbe  rule  laid  down  iu 
the  cases  above  cited,  and  that  it  was  in- 
tended as  a  legialatlTe  declaration  that 
ties,  posts,  and  poles  sbould  not  there- 
after be  held  to  be  "merchants'  goods, 
wares,  or  commodities."  We  cannot  agree 
with  tbe  learned  counsel  in  this  conten- 
tion. The  amendment  in  no  way  refers  to 
tbe  clanse  in  tbe  statute  which  declares 
wbere  "merchants' goods,"  etc.,  shall  be 
assessed,  bnt  is  an  amendment  of  that 
clause  ot  tbe  section  which  declares  wbere 
tbe  property  ot  non-residents  of  tbe  state 
sbaU  be  assessed,  and  provides  that  as  to 
all  saw-logs,  timber,  railroad  ties,  and  tel- 
egraph poles  cut  in  this  state,  owned  by  a 
non-resident,  and  having  no  agent  in  this 
state,  shall  be  assessed  in  the  assessment 
district  where  tbe  same  shall  be  banked 
or  piled  tor  shipment  rttber  by  water  or 
railroad.  It  does  not  seem  to  ns  that  this 
I^islation  was  intended  to  declare  that 
tbe  articles  mentioned  in  it  should  not 
thereafter  be  considered  "merchants' 
goods,*  etc.,  when  owned  by  a  resident  of 
tbis  state,  and  kept  for  sale  at  any  place 
within  this  state.  Tbis  property  was 
properly  assessed  and  taxed  in  tbe  town 
of  Wittenberg.  Tbe  lodgment  ot  tbe  dr- 
cnlt  eoort  Is  aflBrmed. 


JoNBS  T.  Town  or  Lns. 

{Hupreme  Court  cf  Witooniin.    Feb.  SI,  1891.) 

Towxs— CoBT&Lon  -WTTH  BnPBSTisoBS— Lusnj- 
nss. 
Where,  in  sn  action  afraiost  a  town  for 
medical  servicea  rendered  ander  oontraot  witii 
the  anpervtaors,  plaintiff  tostiflea  that  he  attend- 
ed a  poor  family  until  notified  to  atop,  and  the 
aaperviaora  teetity  that  they  made  no  contract  to 
extend  beyond  the  term  of  their  office,  and  that 
plaintiitso  understood  the  contract,  plaintiff  can- 
not recover  for  aervloea  rendered  after  the  expi- 
ration of  the  term  of  oi&ce  of  the  anperviaors 
with  whom  he  oontraoted. 

Appeal  from  ctrcnlt  court,  Waupaca 
ei>nnty ;  Chablcs  M.  Wrbb,  Judge. 

A.  L.  HutcbtnaoB,  for  appellant.  John 
Fordjve,  tor  respondent. 

Tatlob,  J.  Tbis  action  was  com- 
menced in  Justice's  court  to  recover  for 
medicines  and  medical  attendance  fur- 
nisbed  for  a  man  by  the  name  of  Martin 
and  bis  family.  These  persons  were  poor 
persons,  residing  in  said  town  of  Lind. 
The  defendant  town  denied  all  liability. 
On  Ibe  tilal  In  Justice's  court  tbe  plaintiff 
reeorered.  The  town  appealed  to  tbe  cir- 
cnlt  coart,and,tbeJodgment  bring  for  less 
than  $16,  tbe  case  was  tried  In  that  court 
apon  tbe  evidence  returned  by  tbe  Justice. 
Tbe  drcolt  eonrt  rendered  Judgment  In  fa- 


vor ot  tbe  town,  reversing  the  Judgment 
of  tbe  Justice  on  tbe  ground  that  tbe  evi- 
dence did  not  support  the  Judgment.  The 
plaintiff  appeals,  and  alleges  that  tbe  cir- 
cuit court  erred  in  deciding  that  there  was 
no  evidence  to  support  tbe  Judgment  ot 
the  Justice.  Tbe  evidence  in  tbe  case  Is 
very  brief,  and,  upon  reading  tbe  same, 
we  are  of  the  opinion  that  tbe  circuit 
court  was  justified  in  holding  that  the  ev- 
idence found  in  the  record  did  not  support 
the  Judgment  In  favor  of  the  plaintiff.  On 
tbe  trial  in  tbe  Justice's  court  tne  plaintiff, 
in  his  own  behalf,  testified  in  regard  to 
tbe  contract  under  which  his  services 
were  performed  and  medicine  tumisbed, 
as  follows:  Ho  says:  "I  have  performed 
professional  services  for  the  town  of  Ltnd. 
Tbey  were  performed  under  tbe  following 
agreement:  That  I  should  attend  tbe 
family  of  William  Martin,  then  living  at 
Evanswood,  whenever  tbey  were  In  need 
of  medical  attendance;  tnat  I  was  to 
make  a  monthly  report  to  tbe  chairman 
of  Lind  whenever  I  bad  done  any  busi- 
ness the  preceding  month  for  that  family, 
until  I  was  notified  to  stop.  Tbis  agree- 
ment was  made  with  Hollis  Gibson,  at 
that  time  chairman  ot  Lind.  Tbis  agree- 
ment was  made  In  April,  188R.  All  bis 
bills  for  tbe  year  1888  were  paid  by  tbe 
town.  Tbe  attendance  and  medicines  for 
which  the  action  was  brought,  were  fur- 
nished in  1889. "  Hollis  Gibson  was  called 
as  a  witness  for  plaintiff,  and  be  testified : 
"  We  [meaning  the  supervisors]  made  no 
agreement  to  extend  tne  contract  beyond 
our  term  ot  ot&ce.  Jnst  before  our  term 
expired,  I  asked  him  to  present  bis  bill,  so 
we  could  settle  up."  He  also  says; 
"Plaintiff  rendered  bis  bills  from  time  to 
time,— the  last  one  in  March,— and  we 
paid  tbem."  On  cross-examination  be 
said:  "We  made  no  contract  to  extend 
beyond  oar  term  of  office.  We  under- 
stood our  eqntract  terminated  when  we 
setUed  up  with  plaintiff."  Tbis  Is  all  tbe 
evidence  as  to  tbe  contract  given  by  the 
plaintiff.  On  tbe  part  ot  tbe  defendant, 
Milo  Bice  testified:  " I  was  supervisor  of 
Lind  In  1888  and  1889,  and  was  appointed 
to  close  np  the  contract  with  plaintiff.  I 
tried  first  to  make  a  bargain  with  bim  to 
fumisb  the  year  for  a  set  sum.  He  wonid 
not  do  it.  So  we  agreed  to  have  bim  fur- 
nlsb  attendance  and  medicine  for  tbe  Mar- 
tin family,  and  make  monthly  reports. 
Tbe  contract  was  to  end  with  our  term  ot 
office.  Mr.  Jones  understood  it  was  to 
end  with  our  term.  Our  term  of  office 
ended  in  April,  1889."  On  cross-examina- 
tion he  says,  among  other  things,  that 
"nothing  was  said  about  the  contract 
lasting  till  Jones  was  notified  to  the  con- 
trary. We  never  did  notify  plaintiff  to 
discontinue  his  services.  I  Informed  my 
successor  in  office  that  the  contract  termi- 
nated with  our  term  of  office."  There  is 
no  claim  made  that  the  evidence  shows 
any  contract  made  with  tbe  town  board 
for  1889  and  1890.  There  does  not  seem  to 
us  to  be  any  conflict  of  evidence  as  to 
what  the  real  contract  between  tbe  town 
and  plaintiff  was,  as  made  in  April,  1888. 
It  Is  true,  plaintiff  says  the  contract  was 
to  continue  until  notified  to  stop.  This 
Is  not  Inconsistent  with  tbe  positive  evl- 
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dniee  that  the  contract  was  limtted  to 
the  time  the  ufflcers  making  the  aame  coo- 
tinned  In  office.  Aa  the  officers  inakine 
the  contract  were  officers  whose  term 
wonld  end  within  a  year  from  the  time 
the  contract  was  made,  it  la  reasonable 
that  they  should  limit  the  contract  to  the 
term  of  their  offices.  It  may  also  be  that 
the  officers  reserTed  to  themselves  the 
rl(rht  to  discontlnae  the  plalntlB's  services 
any  time  during  their  term  of  office.  It 
will  be  observed  that,  although  the  plain- 
tiff was  recalled  as  a  witness  in  bla  own 
behalf  after  the  witnesses  tor  the  town 
had  testified,  he  did  not.  In  any  way,  con- 
tradict the  statements  of  the  witnesses  for 
the  town  that  the  contract  was  to  extend 
and  be  effective  only  dnring  their  terms  of 
office.  As  the  town  can  only  be  chargea- 
ble  for  the  services  rendered  by  virtue  of 
some  contract  made  with  Its  officers  for 
such  services,  we  think  the  circuit  court 
was  dearly  ]nstlfled  in  reversing  the 
Judgment  of  tlie  Justice.  The  Judgment 
of  the  circuit  court  is  affirmed. 


Wisconsin  Cent.  R.  Co.  t.  Encalk. 
(Suiprtme  Court  0/  Wiscomtn.   Feb.  81, 1S91.) 

Bunnure  DexAiv  —  Rioht  to  Coitdsich  Chuvsir 
FiT«— Com. 
1.  Under  Rev.  8t.  Wl*.  i  1838,  sabd.  4,  glv. 
lug  railway  oompanies  tbe  potrer,  for  the  pwpoie 
of  obtaining  ant  vol  or  other  maieriols,  ''to  take 
an  maoh  land  as  may  be  neoeosary  to  tne  proper 
construction,  operation,  and  seeuri&  of  the  roao, " 
a  company  desiring  to  oondemn  land  for  aneh  pnr- 
poae  must  show  the  necessity  for  taking  It;  and 
where  the  findings  by  the  court  on  this  qneatlon 
are  that  the  directors  nad  declared  it  to  be  neoe*> 
sary  to  take  the  land ;  that  it  adjoins  the  com- 
pany's main  line  at  a  spur  track;  that  the  com- 
pany intends  to  take  from  it  gravel  to  ballast  tbe 
road,  but  that  the  taking  would  work  great  dam> 
age  to  the  owner,  and  be  injurious  to  the  welfare 
of  the  people  in  the  vicinity;  that  there  are  other 
places  £rom  which  gravel  may  be  obtaia^ed;  and 
that  the  taking  would  be  "onreaaonable  and  op- 

Sreesive, "— the  petition  to  condemn  should  be 
enled. 

,  9.  A  proceeding  by  a  railroad  company  to 
condema  laodsisnotan  "action"  within  the  mean- 
ing of  Rev.  St  Wis.  1878,  «.  189,  awarding  eoats 
to  a  party  to  an  "action.  ■  and  the  land-owner, 
therefore,  who  mccessfnlly  reaista  such  proceed- 
ing, la  not  entitled  to  coats  for  his  expenses  in 
dwending  it 

Appeal  from  clrcnlt  court,  St.  Crolz 
county ;  E.  B.  Bundy,  Judge. 

Howard  Monia  and  7.  H.  &///,  for  ap- 
pellant. Baabford  St  Dtaney  and  J.  A. 
KeUogfT,  for  respondent. 

Taylor,  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  court  of  St.  Croix 
county,  denying  tbe  petition  of  tbe  rail- 
road company  for  the  condemnation  of 
certain  lands  situate  at  Jewett's  Mills,  in 
said  county,  for  the  purpose  of  procuring 
gravel  for  the  construction  and  mainte- 
nance of  the  railroad  of saldcompany.  The 
respondent,  tbe  owner  of  the  lauds  which 
tbe  company  Bought  to  condemn  for  such 
purpose,  opposed  the  application,  and  sets 
forth  at  length  his  reasons  for  opposing 
the  same.  A  trial  was  had  before  tlieconrt 
as  to  the  necessl  ty  for  taking  the  partic- 
ular land  described  In  the  petition  of  the 
company    for   tbe  purpose   above   men- 


tioned, and,  after  hearing  tbe  testimony 
of  the  respective  parties,  tbe  court  found 
certain  facts,  noon  which  It  is  adjudged 
that  it  was  not  necessary  to  take  tbe  land 
In  question  for  the  purpose  mentioned, 
and  dismissed  the  petition.  Theeompany 
appeals  from  the  order  of  tbe  drcnlt 
court,  and  asks  this  court  to  reverse  such 
order.  The  evidence  npon  which  the  find- 
ings and  Judgment  are  based.  Is  not 
brought  before  thiacenrt.  But  theleamed 
counsel  for  tbe  company  contend  that 
npon  the  petition,  the  answer  of  the 
owner  of  the  lands,  and  the  findings  of 
fact  by  tbe  court,  tbe  company  is  entitled 
to  take  the  land  In  question  for  tbe  pur- 
pose mentioned  In  its  petition.  Tlie  pro- 
ceedings of  the  company  are  taken  under 
subdivision  4,  S 1828,  Rev.  St.  The  learned 
eonnsal  for  tbe  appellant  claim  that  tbe 
neceasity  for  taking  the  land  in  question 
la  shown  by  tbe  petition  and  findings  of 
the  conrt.  It  seems  to  us  that  upon  no 
other  possible  theory  of  the  case  can  the 
order  and  Judgment  of  the  circuit  conrt  be 
reversed.  It  Is  admitted  that  this  court 
In  a  similar  case,  or  one  which  InTolved 
tbe  same  legal  propositions  applicable  to 
this  case,  decided  that  when  the  necessity 
for  taking  tbe  particular  land  in  question 
was  denied  by  the  owner  of  tbe  land  It 
was  incumbent  on  the  petitioning  com- 
pany to  CHtabliah  such  necessity  by  suffi- 
cient evidence.  Railroad  Co.  v.  Univer- 
sity. 53  Wie.  687,  8  N.  W.  Rep.  481.  In  that 
case  Mr.  Justice  Oabsoday,  after  referring 
to  the  statutes  which  governed  that  case, 
and  which  gorem  the  case  at  bar,  con- 
cluded by  saying:  "As  tb»  land  outside  of 
the  100  feet  cannot  be  condemned  until  tbe 
necessity  is  established  by  proof,  it  con- 
daslvely  follows  that  the  burden  of  mak- 
ing tbe  proof  is  upon  the  party  seeking 
the  condemnation.  Such  bas  been  the 
construction  given  to  similar  statutes  In 
other  states,  and  It  Is  difficult  tu  see  how 
anyone  could  have  thought  otherwise;" 
and  cites  Rallruad  Co.  v.  Davis,  4-3  N.  T. 
137;  InreNew  York  Cent.  R.  Co.,  «6N.Y. 
407.  See,  also.  Railroad  (?o.  v.  University, 
49  Wis.  162,  5  N.  W.  Rep.  831.  It  does  not 
seem  that  any  other  construction  can  be 
fairly  given  to  our  statute  than  that 
which  was  given  to  it  in  the  case  above 
cited.  The  statute,  in  giving  the  right  to 
railroad  companies  to  take  lands  neces- 
sary for  their  construction  and  operation, 
says  the  company  shall  have  power  "to 
lay  out  Its  road  not  exceeding  one  hun- 
dred feet  In  width,  and  to  construct  the 
same ;  and  far  tbe  purpoae  otovtttuKB  and 
wabankmenta,  and  of  obtaining  gravel  or 
other  matertala,  to  take  aa  wacb  Zand  aa 
may  be  neeeaaary  to  tbe  proper  conatrae- 
tion,  operation,  and  aeourltjr  of  the  road. " 
It  is  under  the  part  of  the  section  itali- 
cised that  the  company  claims  tbe  right  tu 
take  the  land  in  the  case  at  bar.  Under 
tbe  provisions  of  tbe  statute abovequoted 
this  court,  in  the  case  of  Railroad  Co.  v. 
University,  supra,  has  held  that  the  right 
of  the  company  to  locate  its  road  accord- 
ing to  its  own  Judgment,  and  to  take  100 
feet  In  width  for  its  right  of  way,  la  a  mat- 
ter In  tbe  discretion  of  theeompany ;  but 
that,  as  to  all  the  other  lands  to  be  taken, 
the  necesalty  for  taking  the  same  must  be 
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alleged  In  tbe  petition,  and  when  denied  It 
muBt  be  eetabllotaed  by  the  evidence.  This 
construction  In  strengthened  and  con- 
flrmect — If  it  needs  rlrengthenlng  or  con- 
firmation—by  the  provisions  ol  sections 
IS45-1S47,  Bev.  St.,  which  direct  and  regu- 
late the  proceedings  which  the  railroad 
company  mtutt  take  in  order  to  acquire 
the  lands  necessary  for  the  construction 
and  operation  o(  Its  road.  In  section  1S46 
It  is  provided,  among  other  things,  "that 
If  nQch  real  estate  is  desired  for  the  main 
Une  of  the  railroad,  or  In  part  tor  the 
main  Une  and  In  part  tor  station  or  build- 
loe  grounds,  yaran,  or  other  purposes, 
said  petition  shall  state  that  sncb  corpo- 
ration is  dnly  incorporated ;  that  it  is  its 
intention  in  good  faith  to  construct  the 
road  aotboriied  by  its  charter;  that  It 
has  aarveyed  the  route  over  the  lands 
Bought  to  be  acquired  for  its  main  line, 
and  has  actaally  staked  out  the  center 
Une  at  its  proponed  road  over  tlie  grounds 
desired  for  sncb  main  line,  [describing  the 
lands  across  which  sucb  main  line  nuts,] 
and,  in  case  a  greater  width  than  one 
hundred  feet  shall  be  desired  to  be  taken 
across  any  track,  it  shall  specify  the  width 
denired  across  said  track,  and  the  reasons 
therefor,  and  shall  contain  a  description 
of  the  land  sought  to  be  acquired  for  de- 
pot, station,  or  boilding  grounds,  and  the 
other  purposes  of  such  corporation, "  etc. 
This  petition  is  to  be  filed  in  the  office  of 
the  clerk  ol  the  circuit  court  of  the  county 
where  the  lands  sought  to  be  taken  are 
Bitaated;  and  the  section  declares  that 
the  filing  of  such  petition  shall  be  the  com- 
mencement ol  a  suit  In  said  court.  The 
section  then  provides  for  giving  parties 
interested  noUce  of  a  hearing  upon  such 
petition,  and  authorises  any  party  inter- 
ested in  the  lands  to  be  taken  to  show 
cause  against  granting  the  prayer  of  the 
petition,  and  then  provides  "that  tbt 
court  or  Judge  aball  b«ar  the  parties  inter- 
etted,  and  may  adjourn  from  time  to  time, 
aa  shall  be  eourenieDt;  aad  aball  detail 
mine  wbotbar  tbe  railroad  corporation  ia 
entitled  to  take  tbe  whole  or  any  part  of 
t-be  landa  sought  to  be  acquired,  and,  if  no 
anOetent  eaus«  ia  shown  againat  granting 
tbe  prayer  of  the  petition,  aball  make  an 
order,"  etc  Tbe  part  of  the  statute 
above  itaUdsed  clearly  confers  upon  the 
Indge  or  court  Judicial  power  to  deter- 
mine the  right  of  the  corporation  to  take 
the  lands  asked  tor,  as  well  as  the  neces- 
sity for  taking  the  same  when  asked  to  be 
taken  for  any  other  purpose  than  for  its 
right  ol  way. — not  exceeding  100  feet  In 
wldtb.  If,  as  the  contention  is  on  tbe  part 
of  tbeappeUantcompany.  the  right  to  take 
the  real  estatedesired  and  thenecessity  tor 
taking  it  is  to  be  determined  by  the  com- 
pany Itself,  it  seems  to  us  the  leglslatare 
would  have  used  different  language  from 
tbat  found  In  the  statute. 

In  tbe  case  tit  bar  the  only  findings  of 
tbe  court  upcm  tbe  question  of  the  neces- 
sity for  taking  tbe  lands  are  tbe  third, 
fourth,  and  fifth  findings,  which  read  as 
foUowB :  "  (3)  That  the  board  of  directors 
fl4  said  corporation,  before  tbe  filing  of  the 
petition,  by  resolution  declared  it  to  be 
necessary  to  take  the  land  and  premises 
in  question  for  the  purpose  of  obtaining 


gravel  and  other  m«t<rrtals  to  be  used  in 
the  operation  and  construction  of  said 
road,  and  that  It  was  tbe  Intention  of  the 
company  in  good  faith  to  use  tbe  land  for 
such  purpose.  (4)  Tbat  the  land  sought 
to  be  condemned  lies  along  the  south  side 
of  a  strip  of  land  already  owned  by  the 
petitioner,  and  used  as  a  side  track  or 
spur  track  to  a  certain  mill,  and  only  ad- 
joins tbe  right  of  way  of  petitioner's  main 
line  at  tbe  south-westerly  end,  at  the  Junc- 
tion of  such  spur  track  with  said  main 
track,  and  It  is  outside  of  tbe  one  hundred 
feet  of  right  of  way  of  petitioner's  main 
line.  (6)  That  tbe  petitioners  intend  to 
use  the  gravel  and  materials  taken  from 
the  land  In  question  for  tbe  purpose  of  bal- 
lasting their  main  Une  from  Qrlon,  Saint 
Croix  county,  Wisconsin,  to  Saint  Croix 
liver,  a  distance  of  about  twenty-four 
miles;  and  tbat  said  petitiooeis  need  suit- 
able material  tor  baUast  for  tbat  part  of 
the  said  main  line. "  All  the  other  findings 
of  tact  tend  to  show  tbat  there  Is  no  ne- 
cessity for  taking  the  particular  land  in 
question  for  the  purposes  of  gravel  for  tbe 
use  of  tbe  road;  that  tbe  taking  would 
work  a  great  and  unnecessary  damage  to 
the  property  of  the  owner  of  the  lands 
taken ;  that  it  would  also  be  injurious  to 
the  general  welfare  of  the  people  in  its  vi- 
cinity; and  that  there  were  other  places 
for  obtaining  the  gravel  needed,  on  tbe 
line  ol  its  road  in  the  immediate  vicinity, 
and  where  the  taking  of  land  for  that  pur- 
pose would  not  be  injurious  to  tbe  public 
welfare,  or  peculiarly  injurious  to  tbe 
owuOTS.  Tbe  ninth  finding  offset  suggests 
at  least  a  reason  why  the  company  seems 
anxious  to  take  this  land  in  preference  to 
any  other  place  on  Its  line  in  uiat  vldnlty, 
and  which  might  properly  have  weight 
with  the  court  in  refusing  this  application. 
It  is  suggested  by  counsel  tbat  tbe  court 
has  not  found  tbat  there  was  no  necessity 
for  takibg  tbe  land  in  question,  and  for  a 
faUnre  to  so  find  it  became  tbe  duty  of  the 
court  to  appoint  the  commissioners  as  re- 
quired by  the  statute.  We  tbink  tbe  con- 
clusion which  tbe  court  comes  to  on  aP 
the  evidence  Is  equivalent  to  an  express 
finding  that  It  Is  unnecessary  to  talcen  tbe 
land  in  question  for  the  purposes  required. 
The  court  makes  bis  conclusion  of  law. 
after  stating  bis  findings  of  fact,  as  fol- 
lows: "As  a  conclusion  of  law  from  tbe 
above  tacts  I  find  that  tbe  taking  of  the 
land  in  question  for  the  purpose  of  ob- 
taining material  for  ballast  would  not  be 
a  reasonable  exercise  of  the  power  of  con- 
demnation given  to  railway  companies, 
bat  would  be  unreasonable  and  oppress- 
ive. "  This  we  tbink  is  sufficient  to  Justify 
the  court  in  dismiSHing  the  petition.  To 
Justify  the  court  In  srrantlng  the  itetition 
and  appointing  commissioners  it  was  nec- 
essary that  it  should  find  that  it  was  nec- 
eesaryto  take  the  land  in  question.  That 
is  not  found  by  the  court,  nor  do  tbe  tacts 
found  show  sucb  necessity.  The  court 
was  not  aathorised,  therefore,  to  make 
any  order  except  the  one  it  did,  dismissing 
the  petition.  This  decision  is  not  In  con- 
flict with  tbe  decision  of  this  court  in 
Ford  r.  Railroad  Co..  14  Wis.  609.  In  that 
case  the  land  i-eqiiired  was  for  a  right  of 
way,  and  nut  for  any  other  purpose.    The 
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learned  coannel  for  tbe  appellant  Inalat 
tbat  It  was  error  on  tbe  part  of  tbe  court 
to  award  coats  to  tbe  respondent  tor  bis 
expenses  of  defending  against  tbe  petition 
of  tbe  company.  It  would  seem  reasona- 
ble tbat  tbe  respondent  sbould  be  com- 
pensated to  some  extent  for  tats  trouble 
and  expenses  in  defsnding  against  tbe 
claim  ra  tbe  company,  but  the  rlgbt  to  re- 
cover costs  In  any  action  or  proceeding  is 
a  statatory  right,  and  not  a  common-law 
right.  See  In  re  Carroll's  Will,  68  Wis.  238, 
10  N.  W.  Rep.  375;  Potts  v.  Cooley.66  Wis. 
40,18  N.  W.  Bep.  682;  Baker  v.  State.  69 
Wis.  42,  88  N.  W.  Rep.  52.  If.  therefore,  tbe 
statutes  In  regard  to  costs  do  not  apply 
to  a  case  of  this  kind,  tbe  court  had  no 
power  to  award  them  to  tbe  respondent. 
There  is  nothing  In  tbe  act  wtalcb  regulates 
these  proceedings  which  awards  costs  to 
the  successful  party,  or  to  either  party. 
Tbe  only  other  general  statute  declaring 
when  costs  may  be  awarded  to  a  party  is 
chapter  129,  Rev.  St.  1878.  This  chapter 
only  awards  costs  to  a  party  to  an  ac- 
tion. Is  tbe  proceeding  by  tbe  railroad 
company  to  condemn  lands  for  its  use  an 
action  within  tbe  meaning  of  said  chapter? 
This  question  has  been  answered  by  this 
court  in  tbe  negative.  Comlsb  r.  Rail- 
road Co.,  60  Wis.  476. 19  N.  W.  Rep.  448; 
Railroad  Co.  v.  nnlversity,  49  Wis.  162,  5 
N.  W.  Rep.  881 ;  Railroad  Co.  v.  Strange, 
68  Wis.  ISa,  28  N.  W.  Rep.  482.  These  cases 
hold  that  a  proceeding  to  condemn  land 
by  a  railroad  company  is  a  special  pro- 
ceeding, and  not  an  action,  within  tbe 
meaning  of  our  laws  In  regard  to  actions 
and  costs  in  such  actions.  We  And  no 
statute  which  anthoriies  tbe  awarding  of 
costs  in  special  proceedings,  unless  it  be  in 
cases  when  such  special  proceedings  are 
auxiliary  to,  or  in  some  way  connected 
with,  an  action  at  law  or  in  equity,  such 
as  attachment,  replevin  proceedings,  gar- 
nishment, or  supplementary  proceedings, 
or  unless  tbe  statute  giving  tbe  special 
proceeding  authorises  the  awarding  of 
costs.  The  statute  having  omitted  to 
provide  for  awarding  costs  in  a  proceed- 
ing of  this  kind,  tbe  court  has  no  right  to 
award  them.  That  part  of  the  order  of 
the  circuit  court  appealed  from,  awarding 
costs  to  tbe  respondent,  is  reversed ;  and 
that  part  of  the  said  order  dismissing  the 
petition  of  tbe  company  is  aflSrmed.  The 
appellant  will  pay  tbe  costs  in  this  court. 


Bush  v.  Maxwell. 

{Supreme  Court  oj  (Tiacofwtn.    Feb.  M,  1891.) 

kaua  rbfbs8s1itatiovs — spbcial  vahdiot— 
Failubs  to  Asswbb  Qubstionb. 

1.  Where  the  grantee  of  mortgaged  land  pays 
tbe  mortgage  and  thensaes  to  recover  the  amount 
from  the  mortgagee  on  the  ground  that  he  was 
induced  to  pay  it  by  false  representatious  that  the 
mortgage  was  a  valid  lien  on  the  land,  but  the 
evidenoe  shows  that  defendant  did  not  make  any 
false  repreeentatlons,  and  tbat  plaintiff  knew  wh^ 
the  mortgage  was  given  for  when  he  paid  it,  a 
Jndgment  for  defendant  will  not  be  reversed  be- 
cause in  the  special  verdict  submitted  to  the  jury 
there  was  no  question  submitted  upon  the  point 
as  to  whether  defendant  made  the  alleged  false 
representationa. 

3.  The  failure  of  t^e  ]ury  to  answer  special 
questions  submitted  to  tbem  does  not  render  the 


verdict  inBofflcient  to  sustsln  a  lodgment  anl< 
answers  to  snob  questions,  faverSble  to  the  pa' 
against  whom  the  judgment  is  rendered,  woi 
necessarily  render  the  judgment  erroneous. 

Appeal  from  circuit  court,  Columbia 
county;  R.  O.  Siebeckbr,  Judge. 

J.  J.  Sutton  and  /.  C.  Sloan ,  for  appel- 
lant.   J.  H.  Rogers,  for  respondent. 

Tatlob,  J.  This  action  was  brought 
by  the  appellant  to  recover  from  the  re- 
spondent the  amount  of  money  paid  to 
him  by  tbe  appellant  upon  a  certain  note 
and  mortgage  claimed  to  be  owned  by 
the  respondent,  and  which  was  claimed 
by  him  to  be  a  Hen  upon  certain  real  es- 
tate owned  by  the  appellant.  The  mate- 
rial facts  are  the  following:  In  1881  John 
E.  Bush  was  the  owner  of  about  80  acres 
of  land,  described  In  tbe  complaint;  and 
on  tbe  17th  day  of  March,  1881,  he  gave  bis 
note  for  f600  to  Emeline  Maxwell,  the 
mother  of  tbe  respondent,  and  at  the 
same  time  executed  his  mortgage  upon 
said  land  to  said  Emeline  to  secure  the 
payment  of  said  note,  with  the  interest 
thereon.  The  mortgage  was  duly  record- 
ed in  the  register's  office,  February  10, 
1887.  The  evidence  clearly  establishes  tbe 
fact  that  such  mortgage  was  given  for  the 
sole  use  and  benefit  of  tbe  defendant  in 
this  action.  After  the  execution,  ddlvery, 
and  recording  of  said  mortgage,  and  on 
the  8d  day  of  November,  1888,  the  said 
John  K.  Bush  conveyed  said  land  to  Da- 
rius H.  Bush,  tbe  plamtiftin  this  action,  by 
a  warranty  deed  duly  executed  and  deliv- 
ered ;  and  on  or  about  March  28, 1889,  tbe 
plaintiff  conveyed  said  lands,  by  bis  deeds 
duly  executed  and  delivered,  a  part  to  one 
Darius  H.  Bush,  Sr.,  and  a  part  to  one 
Ellen  Bnckly.  Before  tbe  deeds  to  Bush, 
Sr..  and  Ellen  Buckly  were  delivered,  the 
ptalntltt  knew  of  the  existence  of  said  note 
and  mortgage  given  by  said  John  E.  Bush 
to  tbe  said  Emeline  Maxwell,  and  be 
knew  that  tbe  same  was  given  for  the  sole 
use  and  benefit  of  tbe  defendant  in  this  ae-> 
tion ;  and,  In  order  to  satisfy  this  defend- 
ant for  his  said  claim,  a  part  of  the  money 
due  him  from  tbe  purchase  of  a  part  ol 
said  land  conveyed  to  said  Darius  H. 
Bush,  Sr..  was,  with  bis  consent,  paid  to 
the  defendant  to  the  amount  of  f510,  and 
thereupon  tbe  defendant  released  said 
mortgage  as  to  the  property  conveyed  to 
said  Bush.  Sr. ;  and  it  was  also  then 
agreed  between  the  parties  that  said  mort- 
gage was  to  remain  a  lien  upon  the  lands 
conveyed  to  said  Ellen  Bnckly  for  the  sum 
of  f890,  and  tbe  plaintiff's  deed  to  said  El- 
len Buckly  was  madesubject  to  said  mort- 
gaaee  for  tbe  said  sum  of  9890,  and  tbe  baU 
ance  of  the  purchase  money  for  both  tracts 
was  paid  to  and  received  by  tbe  said  plain- 
tiff from  said  purchasers  in  full  satisfac- 
tion for  the  purchase  money  of  said  lands. 
The  claim  made  by  the  plaintiff  in  bis  com- 
plaint is  that  said  sums  of  fSlO  and  f390 
were  obtained  from  the  said  plaintiff  by 
false  and  fraudulent  representations  made 
by  the  defendant  to  tbe  plaintiff  at  tbe 
time  be  allowed  the  same  to  be  paid  to 
him  from  the  purchase  money  due  him 
from  the  persons  to  whom  he  bad  sold 
said  lands.  The  following  are  tbe  all^a- 
tions  of  fraud  as  set  forth  in  tbe  plaintiff's 
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complaint,  tIs.  :  "Tbat  on  or  about  March 
28, 1889,  tbe  plaintiff  was  selling  aald  land, 
and  tben  first  learned  of  the  mortgage 
held  by  the  defendant ;  tbat  the  said  de- 
fendant then  falsely  and  fraudalently 
claimed  to  the  plaintiff  tbat  be  bad  a  valid 
mortgage  on  aald  land,  and  claimed  to  be 
tbe  owner  thereof,  and  to  settle  tbe  said 
claim  and  obtain  a  release  of  a  portion  of 
said  land  covered  by  said  mortgage  the 
plaintiff  paid  the  defendant  thesam  of  fSlO, 
which  was  wholly  lost  by  tbe  plaintiff,  and 
also  at  the  same  time  sold  the  balance  of 
said  land  for  f  SIO  less,  on  account  of  said 
mortgage,  and  thereby  be  lost  tbe  said 
sum  of  #900  throngb  the  false  and  fraudu- 
lent claim  and  pretense  of  the  defendant. " 
The  complaint  then  goes  on  to  set  out  tbe 
date  of  said  mortgage  claimed  tobeowned 
by  the  defotdant,  and  its  date  of  record, 
and  then  makes  farther  allegations  as  fol- 
lows, vis. :  "The  plaintiff  alleges,  on  In- 
formation and  bMef,tbat  the  said  John  E. 
Bnab  did  not  sign,  execute,  or  deliver  tbe 
said  mortgage  to  tbe  said  Emeline  Max- 
well, nor  any  one  for  her;  tbat  the  said 
mortgage  never  had  any  legal  or  valid  ex- 
istence; that  the  said  mortgagor  never 
bad  any  consideration  whatever  tor  said 
mortgage;  that  the  said  mortgage  was 
made  and  signed  by  tbe  defendant  with- 
out the  knowledge  or  consent  of  the  said 
John  E.  Bosh,  and  without  giving  him  any 
value  lor  the  same,  and  frandulently  made 
to  cheat  and  defraud  the  said  John  E. 
Bush,  or  any  one  -who  might  purchase 
aald  land  of  htm,  and  tbat  by  tbe  said 
fraud  of  tbe  defendant  in  knowingly  and 
traadalently  making  said  mortgage  and 
holding  the  same,  and  claiming  said  mort- 
gage to  be  legal  and  valid,  the  d^endant 
did  knowingly  and  falsely  and  fraudulent- 
ly represent  to  tbe  plaintiff  tbat  said  mort- 
gage was  valid ;  that  it  was  executed  by 
the  said  John  E.  Bush  for  the  full  consid- 
eration of  six  hundred  dollars,  paid  by  tbe 
said  Emeline  Maxwell,  and  was  a  legal, 
binding  mortgage;  that  defendant  knew 
said  statements  were  false  and  fraudulent 
when  made  to  tbe  plaintiff;  that  said 
statements  of  tbe  defendant  to  tbe  plain- 
tiff were  knowingly  and  fraudulently  made 
with  intent  to  cheat  and  defraud  the 
plaintiff,  and  obtain  from  him  tbe  said 
sum  of  five  hundred  and  ten  dollars,  and 
induce  the  plalntilf  to  sell  the  balance  of 
said  land  for  three  hundred  and  ninety 
dollars  loss  for  the  benefit  of  tbe  defoid- 
ant ;  that  plaintiff  believed  tbe  said  false 
and  fraudulent  statements  of  tbe  defend- 
ant made  to  the  plaintiff,  and  relied  upon 
tbe  superior  experience  and  knowledge  of 
the  defendant,  and,  relying  upon  such 
false  and  fraudulent  statements  of  the  de- 
fendant, knowingly  made  to  this  plalutltf 
as  aforesaid,  the  plaintiff  believed  the  sala 
mortgage  had  for  a  good  consideration 
been  signed,  executed,  and  delivered  by 
the  said  John  E.  Bnsb,  whereas  snch  state- 
ments were  falSH,  and  tbe  defendant  knew 
tbey  were  false  at  the  time  he  made  them 
to  the  plaintiff,  and  the  plaintiff,  believ- 
ing each  statements,  and  relying  upon 
them,  was  Induced  thereby  to  pay  the  de- 
fendant the  said  sum  of  five  hundred  and 
ten  dollars,  and  to  deed  and  convey  a  por- 
tion of  said  land  for  three  hundred  and 


ninety  dollars  loss,  and  by  the  said  false 
and  fraudulent  statementa  knowingly 
made  by  the  defendant  to  the  plaintiff  be 
was  cheated  and  d^randed  of  tbe  sum  of 
nine  hundred  dollars  as  aforesaid,  on  the 
38th  day  of  March,  1889:  and  that  by  rea- 
son of  tbe  said  false  and  fraudulent  repre- 
sentations and  acts  of  tbe  defendant,  and 
bis  knowingly,  unlawfully,  and  frauda- 
lently obtaining  the  said  sum  of  five  hun- 
dred and  ten  dollars  of  the  plaintiff,  and 
securing  the  said  conveyance  of  part  of 
said  land  for  loss  as  atoresald,  the  plain- 
tiff was  cheated  and  defrauded  by  the  de- 
fendant to  tbe  amount  of  nine  hundred 
dollars,  and  tbe  defendant  tben  became  in- 
debted to  him  In  tbe  said  sum  of  nine  hun- 
dred dollars ;  tbat  the  said  sum  of  nine 
hundred  dollars  became  due  and  payable 
from  tbe  defendant  to  the  plaintiff  on  tbe 
aald  28tb  day  of  March,  1889,  and  before 
the  commencement  of  this  action,  and  is 
still  due  and  wholly  unpaid,  and  tbe  de- 
fendant is  now  Justly  Indebted  to  the 
plaintiff  for  said  sum  of  nine  hundred  dol- 
lars, and  interest  thereon  from  the  SSth 
day  of  March,  1889;  wherefore  tbe  plain- 
tiff  demands  judgment  against  tbe  defend- 
ant tor  nine  hundred  dollars,  and  interest 
thereon  from  tbe  28th  day  of  March,  1889. 
besides  the  costs  of  this  action. "  The  an- 
swer denies  all  fraud  and  all  fraudulent 
representations  as  alleged  in  the  com- 
plaint, and  alleges  "that  tbe  note  and 
mortgage  for  f 900  were  given  to  blm  to 
pay  an  Indebtedness  then  due  from  said 
John  E.  Bush  to  tbe  defendant,  also  to  se- 
cure the  future  services  of  the  defendant  as 
an  attorney,  and  also  in  part  as  a  gift 
from  .Tohn  E.  Bush  to  the  defendant."  He 
denies  all  fraud  in  obtaining  the  note  and 
mortgage  from  said  John  E.  Bush,  and  al- 
leges that  said  note  and  mortgage  were 
duly  and  voluntarily  executed  by  the  said 
John  E.  Bush.  Tbe  answer  further  alleges 
tbat  before  the  said  plaintiff  paid  or  al- 
lowed to  be  paid  to  him  the  sidd  $900.  as 
charged  in  tbe  complaint,  be  fully  ex- 
plained to  the  plaintiff  In  detail  the  facts 
and  circumstances  under  which  said  note 
and  mortgage  were  given,  and  what  the 
consideration  was  for  giving  the  same. 
The  answer  tben  makes  the  further  alle- 
gations, via. :  "That  on  the  said  28th  day 
of  March,  A.  D.  1889,  there  was  due  on 
said  note  and  mortgage  the  sum  of  nine 
hundred  and  eighty-four  ($984)  dollars, 
and  tbe  plaintiff  was  tben  informed  of  the 
amount  so  due;  and  that,  after  the  plain- 
tiff was  so  informed,  as  aforesaid,  as  to 
tbe  manner  of  giving  said  mortgage,  the 
consideration  therefor,  and  the  amount 
due  thereon,  the  plaintiff  agreed  to  pay 
tbe  defendant  In  payment,  settlement,  and 
release  of  the  said  mortgage  tbe  sum  of 
nine  hundred  dollars.  That  In  pursuance 
of  said  agreement  the  plaintiff  voluntarily 
paid  tbedefendant  the  sum  of  five  hundred 
and  ten  dollars,  and  conveyed  a  part  of 
said  mortgaged  premises  to  Darius  H. 
Bush,  Sr.,  who  agreed  to  pay  the  defend- 
ant, for  said  Emeline  Maxwell,  the  sum  of 
three  hundred  and  ninety  dollars,  tbe  same 
being  tbe  balance  of  the  nine  hundred  dol- 
lars agreed  to  be  paid  by  tbe  plaintiff  as 
aforesaid ;  and  the  defendant  did.  In  pur- 
suance of  said  agreement  and  in  consider- 
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atlon  of  tbe  payment  of  udd  five  hundred 
and  ten  dollars,  procure  from  said  EmeUne 
Ifaxwell,  and  deliver  to  the  plaintiff,  a  re- 
lease of  said  mortgage  from  one-half  of 
■aid  mortgaged  lands.  The  defendant  de- 
nies that  be  at  any  tlpie  made  or  used  any 
false  or  frandalent  representations  to  the 
plaintltf.and  he  denies  that  he  fraadnlent- 
ly  obtained  any  money  or  other  property 
from  the  plaintiff  or  In  any  way  defraoded 
him. "  The  case  waa  tried  by  the  court 
and  a  Jnry.  A  special  Terdlct  was  sabmit- 
ted  to  tbe  |vry,  containing  12  qoesttons. 
Eight  of  tbe  qoeatlonB  were  answered  by 
the  Jury  favorably  to  tbe  defendant,  and 
qaestions  6,  8,  11,  and  12  were  not  an- 
swered. Theqnestlonsnot  answered  were 
as  follows :  **  (6)  Did  John  S.  Maxwell,  at 
tbetlBM  of  tbe  execation  of  said  mort- 
gage, namdy,  March  17, 1881,  read  the  con- 
tmts  thereof,  or  explain  the  same,  to  the 
said  John  E.  Bush,  before  said  Bash  signed 
it?"  "(8)  Was  John  E.  Bosh  Indebted  to 
tbe  defendant,  John  H.  Maxwell,  on  tbe 
17tb  day  of  Mareb,  1881,  tai  any  sum  for 
legal  services  and  money  advanced  by 
btm,  and,  if  so,  how  muubr"  "(11)  Did 
tbe  defendant,  John  S.  MaxweU,  at  the 
time  of  tbe  sale  of  tbe  premises  described 
In  tbe  mortgage  to  Darius  H.BoBb,  name- 
ly, March  28,  1889,  know  that  the  said 
mortgage  was  a  forgery,  or  that  It  was 
void;  and  did  he  represent  the  same  to 
this  plaintiff  to  be  a  good  and  valid  mort- 
gage, with  intent  thereby  tu  cheat  and 
defraud  this  plaintlft  by  obtaining  money 
from  him  through  false  representaHons? 
(12)  At  what  sum  do  you  assess  the  plain- 
tiff's damages?"  The  verdict  of  the  ]ury 
waa  received  by  thecourt,  andthejory  dis- 
oharged,  and  thereafter,  upon  motion  of 
tbe  defendant,  and  against  the  objeetlons 
Of  the  plaintiff,  the  court  rendered  Judg- 
ment in  favor  of  the  defendant  for  the 
eosts  of  the  action. 

Tbe  glBt  of  the  plaintilt's  cause  of  action 
is  founded  upon  the  allegations  In  the 
eomplaint  that  the  defendant,  at  the  time 
be  obtained  the  f  900  from  the  plaintiff,  did 
so  by  making  false  representations  as  to 
tbe  validity  of  the  mortgage  be  claimed  to 
bold  and  own  upon  said  lands,  which  the 
plalntllf  bad  purchased  from  John  B. 
Bush;  and,  in  order  to  make  out  any 
cause  of  action  against  tho  defendant,  he 
must  not  only  show  that  the  mortgage  of 
the  defendant  was  not  a  valid  and  legal 
claim  upon  dald  lands,  bat  be  must  fur- 
ther show  that  at  the  time  he  paid  him 
tbe  fSOO  in  money  and  got  his  lands  re- 
leased from  said  mortgage  the  defendant 
made  false  statements  in  regard  to  said 
mortgage  for  tbe  purpose  of  Inducing  tbe 
plaintiff  to  pay  tbe  same,  and  that  tbe 
plaintiff,  relying  upon  such  false  state- 
ments, was  Induced  to  pay  said  mortgage. 
After  carefully  considering  the  evidence 
In  tbe  record  and  the  findings  of  the  jary, 
we  think  the  plaintiff  has  entirely  failed 
to  make  out  either  of  said  propositions. 
Tbe  Jury  find  by  their  answer  to  question 

4  "that  John  E.  Bush,  on  the  17th  of 
March,  1881,  signed  the  mortgage  given  by 
him  to  Emeline  Maxwell,  reciting  a  con- 
sideration of  $600,  couveying  the  premises 
in  question.  **  By  their  answer  to  question 

5  they  find  su^  mortgage  was  duly  wit- 


nessed and  acknowledged  oa  the  day  it 
bears  date.  By  the  answer  to  question  7 
they  say  that  the  said  John  E.  Bush  signed 
it  freely  and  voluntarily  on  his  part.  By 
their  answer  to  question  9  they  say  that 
part  of  the  consideration  for  said  mort- 
gage was  intended  as  a  gift  to  tbe  defend- 
ant. By  tlielr  answer  to  question  10  tbey 
say  that  tbe  def«idant  did  not  make,  exe- 
cute, or  torgB  tbe  signature  of  John  £1. 
Bush  to  said  mortgage,  or  cause  it  to  be  re- 
corded in  the  register's  office  with  Intent 
thereby  to  dieatand  defraud  the  said  John 
E.  Bush  or  iris  grantees  of  the  premises  de- 
scribed in  said  mortgage.  The  Jury,  by 
tbeir  answers  to  tbe  aboveqaeBtion8,have 
folly  exonerated  the  defendant  from  prac- 
ticing any  fraud  upon  John  B.  Bush  In  ob- 
taining said  mortgage  from  liim,  or  of  ob- 
taining such  mortgage  for  tbe  purpose  of 
defrauding  the  grantees  of  said  John  E. 
Bush.  These  findings  of  fact  seem  to  us 
to  be  well  supported  by  tbe  evidence. 
There  is  nothing  which  tends  to  contra- 
dict them,  except  the  idmple  declaration 
of  the  old  man,  feeble  mentally  and  phys- 
ically, that  he  never  gave  tbe  mortgage. 
That  he  executed  tbe  mortgage  neeiy 
there  can  sctmicly  be  a  doubt  under  the 
evidence.  Whether  he  fully  comprehended 
the  exact  nature  of  the  transaction  may 
admit  of  qaeRtion,  and  were  be  before  the 
court  asking  to  have  tbe  mortgage  set 
aside  either  in  whole  or  in  part,  there 
might  be  reasons  founded  on  the  evidence 
which  would  Justify  a  court  of  equity  in 
granting  him  relief  as  to  some  part  of  the 
mortgage  debt.  But  he  is  not  askiag  to 
avoid  the  mortgage;  and,  as  tbe  evidence 
shows  that  no  actual  fraud  was  practiced 
by  tbe  defendant  in  obtaining  tbe  same, 
it  will  not  be  set  aside  in  favor  of  bis 
grrantee,  unless  such  g^ntee  was  induced 
tn  pay  the  same  by  false  representations 
made  by  the  defendant  with  tbe  purpose 
of  inducing  such  payment. 

No  question  was  submitted  to  tbe  Jury 
upon  the  point  as  to  whether  tbe  defend- 
ant made  any  false  representations  to  tbs 
plaintiff  at  tbe  time  be  paid  the  mortgage, 
in  order  to  induce  him  to  make  such  pay- 
ment. Though  this  seems  to  be  the  very 
gist  of  tho  plaintiff's  claim,  tbe  Jury  were 
not  asked  to  pass  upon  it  by  their  special 
verdict.  As  no  exception  was  made  by 
either  party  to  the  questions  submitted 
to  tbe  Jury.and  no  request  tosubmit  other 
questions, we  canaot  reverse  the  Judgment 
lor  that  cause,  if  upon  an  examination  of 
the  evidence  in  tbe  ease  it  appears  that 
there  is  no  evidence  which  would  sustala 
a  finding  In  favor  of  the  plaintiff  upon 
that  Issue.  Upon  reading  tbe  evidence,  wv 
think  It  is  clear  that  both  the  court  and 
the  parties  concluded  that  no  false  repre- 
sentations were  made  to  induce  tbe  de- 
fendant to  pay  the  mortgage,  unless  It 
could  be  proved  that  the  execution  of  the 
mortgage  by  John  £.  Bush  had  been  pro- 
cured by  the  fraud  of  the  defendant;  and 
so  all  the  questions  suDniltted  were  in- 
tended to  determine  the  question  of  fraud 
on  tbe  part  of  the  defendant  in  procuring 
the  mortgage  from  John  E.  Bush,  and. 
having  (ailed  in  that,  the  plainUtt  neces- 
sarily failed  in  his  action.  A  careful  exam- 
ination of   the  evidence  shows  that  the 
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plaintur  knew  when  he  paid  the  mortgnge 
that  It  was  glTen  In  great  part  by  John  E. 
Baab  to  tbe  dtfendant  as  an  Intended  gift, 
or,  In  fact,  aa  a  gift  in  part  lor  fatnre 
Bervioea  and  in  part  tot  an  antecedent 
debt.  Tlie  teatimony  upon  thia  point  la 
anbatanUallj  aa  followa:  Tbe  plaintUt 
teetlflea  that  aU  he  can  remember  tbe  de 
tmdaot  told  him  abont  the  mortgrase  to 
Induce  him  to  pay  it  waa  that  the  defend- 
ant aald  the  mortgage  waa  "giTen  partly 
as  a  present  and  partly  tor  woiic  done  for 
John  BuBh. "  In,  another  place  In  his  testi- 
monyhesayB:  "We  were  talking  about 
tbia  mortgage,  what  it  wae  given  for, 
when  It  was  given,  and  who  waa  preaent 
when  it  was  given.  Mr.  Maxwell  aald 
what  it  waa  given  for,  but  did  not  tell  me 
about  tbe  facta  and  rircumatancea  abont 
giving  it.  He  almplysaid  it  waa  a  gift; 
that  la  what  be  said.*  Plaintiff  alao  teati* 
flcH  that  *  be  told  Maxwell  that  he  would 
settle  hto  mortgage  for  f  900,  and  It  waa 
aettled  for  that. "  Mr.  Stephena,  a  witneaa 
tor  plaintiff,  and  tho  peraon  who  drew  tbe 
deeda  from  tbe  plain tiO  to  Darius  H.Buab, 
Sr.,  and  William  Bnekly,  and  who  aaalat* 
ed  In  tbe  aettlement  with  the  defendant  in 
rnrard  to  hla  mortgage,  testified,  among 
other  things,  "that  the  defendant  said 
that  a  part  of  tbe  mortgage  waa  mode  ap 
for  fees.  I  asked,  In  the  preaence  ot  the 
plaintlil  and  ot  Darius  H.  Bush,  Sr.,  what 
that  mortgage  was  made  up  of,  and  be 
said  a  part  waa  for  services  he  had  per* 
formed,  and  the  rest  of  it  waa  a  preaent 
he  had  given  him.  I  asked  him  if  he  would 
take  out  of  the  mortgage  a  reasonable 
fee — a  fair  compensation— tor  what  he  had 
dune  for  the  old  gentleman,  and  give  the 
i«8t  over  to  the  young  man,  [meaning 
tbe  plaintiff;]  and  he  said  he  would  not. 
That  waa  about  all  the  talk  I  had  with 
him  on  this  occasion. "  The  evidence  clears 
ly  flhowB  that  the  plaintiff  waa  sufficient- 
ly informed  at  tbe  time  he  settled  and 
paid  the  mortgage  to  the  defendant  aa  to 
wbat  tho  mortgage  was  given  for,  and,  if 
tlie  plaintiff  was  of  opinion  that  the  con- 
sideration was  not  autficient  to  ]uBtlfy  tbe 
defendant  in  claimhig  the  amount  paid 
thereon,  or  if  be  dewired  to  contest  tbe  va- 
lidity of  the  mortgage  as  a  gltt  from  John 
E.  Bush  to  the  plaintiff,  he  should  have  re- 
tnoed  to  pay  the  oanie;  but,  having  paid 
the  same  voluntarily,  with  full  knowledge 
of  all  tbe  facts,  be  cannot  now  recover  the 
money  back.  That  the  plaintiff  did  not 
niy  upon  tbe  want  of  a  sufficient  consid- 
eration fur  the  mortgage,  or  upon  its  in* 
validity  as  a  gltt,  ia  indicated  by  the  facta 
alleged  in  tlio  complaint.  He  knew  wbat 
Ihe  defendant  claimed  was  the  considera- 
tion for  It  when  he  paid  it,  as  the  evidence 
clearly  shows,  and  in  hiscomplaintheBeeka 
to  avoid  it,  not  so  mneh  because  there 
waa  a  want  of  consideration,  but  upon 
the  ground  that  John  E.  Bush  did  not 
sign,  execnte,  or  deliver  the  same;  that 
said  mortgage  bad  no  legal  existence;  and 
that  it  was  made  and  signed  without  the 
knowledge  or  consent  of  said  John  £. 
Bnab,  and  without  any  consideration 
therefor.  Tbcae  moat  material  facts  of 
the  complaint  are  wholly  unproved,  and 
tbe  Jury,  upon  all  tbe  evidence  in  answer 
to  tbeqnestions  above  quoted,  have  found 


that  they  were  untrue  In  tact.  As  the  ert- 
dence  In  tbe  case  shows  conclusively  that 
the  material  issue  made  by  the  pleadings, 
and  not  submitted  to  the  Jury  as  a  part  of 
their  special  verdict,  must,  if  submitted, 
have  been  found  in  favor  of  the  defendant, 
tills  court  will  not  reverse  the  Judgment 
because  such  issue  was  not  submitted  to 
the  Jury.  Dpou  the  evidence,  it  is  an  un- 
disputed fact  in  the  case. 

It  la  urged  by  the  learned  counsel  for  the 
appellant  tbat  tbe  failure  of  the  Jury  to 
answer  some  of  the  quesrtions  submitted 
to  them  is  fatal  to  the  Judgment.  We 
think  a  failure  of  tbe  Jury  to  answer  quea- 
tlons  submitted  to  them  does  not  rendcnr 
the  verdict  insufficient  to  sustain  the  Judg- 
ment unlesa  the  answer  to  such  question 
favorably  to  the  party  against  whom  the 
Judgment  la  rendered  would  necesaaclly 
make  such  Judgment  erroneous.  In  the 
caae  at  bar,  an  answer  to  the  sixth  and 
tighth  queatlona  sabmitted  to  ttaera  most 
favorably  to  the  plaiatlirs  slda  of  th* 
case  would  not  have  changed  the  result 
upon  thequeatlon  aa  to  whether  tbe  plala- 
tia  or  the  defendant  waa  entitled  to  Judg- 
ment upon  the  verdkt.  The  eleventh  quea- 
tion  waa  necessarily  answered  by  the  an- 
swer to  the  tenth  question,  and  should 
only  have  been  submitted  for  thelF  answer 
if  they  answered  the  tenth  question  tevoiv 
ably  to  the  plaintiff.  An  affirmative  an- 
swer to  the  eleventh  question  would  liavs 
been  entirely  inconsistent  with  tbe  an- 
swers to  the  other  queatlona  in  the  ver- 
dict. The  twelfth  question,  upon  the  sub- 
ject ot  damages  tn  favor  ot  the  plaintiff, 
must  necessarily  have  beco  answered  ia 
the  negative  to  be  consistent  with  the  an- 
swers given  to  the  other  questions  sub- 
mitted to  them. 

The  exceptions  taken  to  the  instmctions 
of  the  court  to  the  Jury  were  not  well 
taken.  Tbe  rule  as  to  the  burden  ol  proof 
as  to  the  fraud  alleged  In  the  complaint 
was  correctly  stated  to  the  Jury.  Whether 
tbat  rule  would  apply  bad  John  E.  Bush 
brought  an  action  to  set  aside  the  mort- 
gage need  not  be  decided  in  this  case.  We 
do  not  find  any  substantial  errors  in  the 
record,  and  upon  the  evidence  in  the  rec- 
ord the  plaintiff  could  not  recover  la  any 
view  of  the  ease.  The  Judgment  Of  the  cir> 
cult  court  ia  affirmed. 


Smith  v.  Nippbbt  et  aJ. 

{aupreme  Oowrt  <if  WiBDontlJk.  Felx  M,  ISSL) 

OoNsraiAor— Btidbhob — ^ARSuitaNTt  ow  OoDinu.. 

1.  In  an  action  for  conspiracy  to  injure  plain- 
tiff b7  caosina  an  iaqneat  of  lunacy  to  be  inati- 
tnted  against  ner  in  crder  to  destroy  her  evidence 
BcaiBBt  one  of  dnfundanta,  whom  she  bad  aocused 
of  assault  with  intent  to  rape,  and  to  enable  him 
to  return  to  the  state  vrlthout  tear  of  prosecDtion, 
evidence  on  tbe  part  of  plaintiff  concerning  tbe 
assaalt,  and  that  she  swore  OQt  a  warrant  against 
her  assailant,  who  left  the  state  before  It  was 
served,  is  admissible  as  tending  to  prove  one  of 
tbe  alleged  objeota  of  tbe  oonap&acy. 

3.  EVidenoe  by  one  of  defendants  as  to  what 
she  heard  other  people  remark  upon  the  appaar- 
anoe  and  sanity  of  plaintiff  a  year  before  tne  in- 
stitution of  the  Inamsltion  of  lunacy  is  inadmissi- 
ble. 

8.  Where  the  evidence  sltow*  that  one  at  de- 
fendants committed  the  assaalt  with  intent  to 
rape,  and  that  the  inqulsitioa  of  lunacy  waa  ia- 
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■Ugated  by  his  relatlvM  and  trienda,  who  oom- 
miinlcated  with  him  while  absent,  it  is  sniB- 
(dant  to  support  a  verdict  for  plalntiS. 

i.  It  is  no  groimd  for  reversal  that  connsel 
In  opening  states  that  the  case  has  been  to  the 
mpreme  court. 

Appeal  from  circuit  court,  Sauk  county; 
BoBBRT  O.  SiEBECKBR,  Judge. 

The  complaint  alleges,  in  effect,  that 
January  11,  1888,  the  defendant  Georoe 
FUlebauer  made  an  assault  upon  the 
plain  tin  with  the  intent  to  commit  the 
crime  ol  rape;  that  the  plalntltl  thereupon 
caused  a  warrant  to  be  issued  for  his  ar- 
rest  upon  said  charge,  whereupon  be  left 
the  state  for  parts  unknown ;  that  said 
warrant  Is  stUl  In  the  bands  of  the  sherlft; 
that  the  defendant  Minnie  Slents  is  the 
sister  of  said  George,  and  that  the  defend- 
ant S.  D.  Stents  is  her  husband ;  that  the 
defendant  Melissa  Nippert's  daughter  Is 
affianced  to  the  said  George  as  his  intend, 
ed  wife;  that  on  or  about  July  7. 1888,  the 
defendants  wickedly  and  maliciously  con- 
spired  together,  and  caused  an  Inqnest  of 
lunacy  to  be  Instituted  against  the  plaln- 
tllt,  for  the  purpose  of  destroying  her  char- 
acter, and  depriving  her  of  the  means  of 
support,  and  diiring  her  from  the  com> 
mnnity  In  which  she  lived,  and  also  for 
the  pnrpo>«e  of  having  her  confined  in  an 
asylum  for  the  Insane,  in  order  to  destroy 
and  Invalidate  her  testimony  against  the 
said  George  on  said  charge  of  rape,  and 
to  enable  said  George  to  return  to  Wis- 
consin to  reside,  without  (ear  of  prosecu- 
tion on  said  charge;  that  In  pursuance  Of 
said  conspiracy,  and  as  a  part  thereof,  the 
•aid  Nippert  and  Minnie  Slenti  willfully, 
maliciously,  and  falsely  sued  out  an  in- 
quest of  lunacy  against  the  plaintiff  be- 
fore the  county  Judge,  and  mcide  applica- 
tion for  her  commitment  to  some  asylum 
tor  the  insane;  that  thereupon  said  coun- 
ty Judge  appointed  two  disinterested 
physicians  of  good  repute  for  medical  skill 
and  moral  integrity  to  examine  said 
plalntlD  as  to  her  sanity,  and  that  they 
thereupon  did  examine  her,  July  9, 1888, 
and  thereupon  reported  to  said  court  that 
■he  was  of  sound  mind,  with  no  symp- 
toms of  Insanity  whatever;  and  by  rea- 
son of  said  conspiracy  the  plaintiff  had 
been  damaged  in  the  sum  of  f2,000.  It 
further  appears  from  the  record  that  the 
defendant  George  FlUehauer  made  de- 
fault; that  each  of  the  other  defendants 
separately  answered,  denying  all  the  sev- 
eral allegations  of  the  complaint,  except 
the  making  of  the  complaint  In  the 
lunacy  proceedings;  and  also  alleged,  in 
effect,  that  the  same  was  done  in  good 
faith.  At  the  close  of  the  trial  the  Jury  re- 
turned a  verdict  In  favor  of  the  plaintitf. 
and  asseesed  her  damages  at  f  1,600. 
From  the  Judgment  entered  upon  that  ver- 
dict, the  defendants  bring  this  appeal. 

Grotopborst,  Remington  &  Backley  and 
G.  Stevens,  for  appellants.  R.  D.  Erana 
and  T.  J.  Brooks,  for  respdndent. 

Cabboday,  J.,  (after  st&tlnfc  the  facta  as 
above.)  The  complaint  was  held  sufficient 
by  this  court  on  demurrer  on  a  former 
appeal  as  charging  the  conspiracy  men- 
tioned in  the  foregoing  statement.  76 
Wis.  86,  44  N.  W.  Bep.  846.    The  plahitift 


and  the  defendant  George  both  appear  to 
have  been  of  about  the  same  age  and  un- 
married at  the  time  of  the  offense  charged. 
Error  is  assigned  by  reason  of  the  admis- 
sion of  testimony  on  the  part  of  the  platn- 
tiS  tending  to  prove  that  wbUe  the  plain- 
tiff was  alone  at  her  brother's  house.  Jan- 
uary II,  1888,  the  defendant  George  came 
there,  threw  her  onto  the  bed,  tore  her 
clothing  off,  and  attempted  to  have  con- 
nection with  her  against  her  consent,  and 
in  so  doing  used  violence;  and  that  Janu- 
ary 28, 1888,  the  plalntiS  swore  out  a  war- 
rant against  him  therefor,  but  that  no 
service  thereof  had  been  made  by  reason 
of  his  having  left  the  state.  The  objects 
of  conspiracy,  though  nnroeroos  and  mul- 
tiform, are  classified  by  Mr.  Greenleaf.  3 
Greenl.  Gv.  {  90.  Among  the  classes  thus 
given  is  a  conspiracy  to  Injure  a  third 
person  by  charging  him  with  any  act 
tending  to  disgrace  and  Injure  him  or  bis 
reputation,  trade,  or  profession,  or  an  act 
tending  to  obstruct,  pervert,  or  defeat  the 
course  of  public  Justice.  Id.  Such  la  the 
nature  of  the  objects  alleged  in  the  com- 
plaint. From  the  very  nature  of  the  case 
the  evidence  in  proof  of  a  conspiracy  is 
generallyclrcumstantial.  Id. §98.  Butthe 
evidence  must  be  confined  to  the  particu- 
lar allegations  contained  In  the  Indict- 
ment. Thus,  if  the  indictment  charges  a 
particular  intent,  it  must  be  proved. 
"But  if  the  alleged  intent  be  to  accom- 
plish several  illegal  objects,  it  will  not  be 
necessary  to  prove  all  the  particulars  of 
the  charge,  but  It  will  be  sufficient  It  a 
conspiracy  to  effect  any  one  of  the  ill^al 
objects  mentioned  in  the  Indictment  be 
proved."  Id.  (96.  The  evidence  thus  ad- 
mitted manifestly  tended  to  prove  one  of 
the  objects  thus  alleged.  After  all,  the 
unlawful  combinatioo  or  agreement  is 
the  gist  of  the  offense.  Id. J  91.  Thus  it 
has  recently  been  held  in  England  that 
the  proBBcutlon  could  be  maintained  even 
where  the  object  ol  the  conspiracy  was  an 
impossibility.  Queen  v.  Whitchurch,  24  Q. 
B.  DIv.  420.  Such  being  the  law  applica- 
ble, we  perceive  no  error  in  excluding  tes- 
timony on  the  part  of  the  defendant  Nip- 
pert  as  to  what  she  heard  other  people  re- 
mark upon  the  appearance  or  sanity  of 
the  plaintiff  in  the  fall  of  1887.  Such  idle 
gossip,  at  so  remote  a  period,  did  not 
tend  to  disprove  the  alleged  conspiracy, 
nor  any  of  the  alleged  objects  of  conspira- 
cy, nor  to  Justify  the  action  taken  by  the 
witness  and  Mrs.  Stents,  July  7, 1888.  Be- 
sides, Mrs.  Nippert  frankly  admits  that 
she  instituted  the  application  for  the  in- 
quisition without  maklug  any  Investiga- 
tion as  to  the  plaintiff's  sanity  or  insani- 
ty. It  is  claimed  that  the  verdict  is  not 
sustained  by  the  evidence.  But,  in  view  of 
the  relationship  of  the  defendants  to  each 
other,  their  communications  with  George, 
who  was  absent,  and  with  each  other,  the 
offense  charged  against  George,  and  the 
steps  taken  to  have  the  plaintiff  commit- 
ted to  the  asylum,  and  all  the  facts  and 
etrcnmstances  in  the  record,  we  are  con- 
strained to  hold  that  the  verdict  is  sus- 
tained by  the  evidence.  There  is  nothing 
In  the  record  that  would  Justify  us  in  hold- 
ing that  there  was  an  abuse  of  discretion 
In  refusing  to  set  aside  the  verdict  on  the 
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sTOTUid  that  the  damages  were  excessive. 
Exception  Is  taken  to  the  remarks  ot 
connsel  In  opening  the  case,  and  also  In 
arguing  the  case  to  the  Jury.  The  mere 
fact  that  the  counnel  stated  in  opening 
that  the  case  had  been  to  the  supreme 
court.  Is  no  ground  for  reversal.  No  Judg- 
ment Is  to  be  reversed  by  reason  of  any 
error  In  the  proceedings  which  does  not 
affect  the  substantial  rights  of  the  ad- 
verse party.  Section  2829,  Rev.  St.  The 
court,  in  effect,  stopped  the  counsel,  and 
excluded  his  attempt  to  give  an  historic- 
al account  of  similar  cases.  Exception  is 
taken  because  counsel  was  allowed  to 
comment  upon  the  alleged  assault  upon 
the  plaintiff  by  the  defendant  George,  the 
attempt  to  arrest  him,  and  his  departure 
from  the  state.  But  the  evidence  in  the 
record  tends  to  prove  that  such  were  the 
facts;  and  we  know  of  no  rule  which  ex- 
cludes counsel  from  commenting  upon 
them.  In  arguing  a  case  to  the  Jury 
counsel  necessarily  have  a  broad  latitude. 
The  adminlstratlun  of  Justice  requires  it. 
The  trial  Judge  is  necessarily  familiar  with 
all  the  facts  and  circumstances,  as  well  as 
all  shades,  of  the  evidence.  He  must  nec- 
essarily have  a  broad  discretion  In  such 
matters.  Error  is  not  to  be  presumed  in 
such  a  case.  It  counsel  abuse  their  privi- 
lege, or  the  trial  court  Its  discretion,  and 
such  abuse  Is  made  to  appear  affirmative- 
ly In  the  record,  then  an  exception  to  the 
same  will  be  sustained:  otherwise  it  will 
be  overruled.  Such  have  been  the  repeat- 
ed rulings  of  this  court.  Santry  v.  State, 
67  Wis.  67,  SO  N.  W.  Bep.  226;  Bakery. 
State,  69  Wis.  41,88  N.  W.  Bep.  52;  Klr- 
cher  V.  Insurance  Co.  74  Wis.  472,  48  N.  W. 
Bep.  487;  Lathers  v.  Wyman,  76  Wis.  624, 
45  N.  W.  Bep.  669.  The  Judgment  ot  the 
circuit  court  Is  affirmed. 


Gibbons  v.  Ghinsbl. 

(SujMVme  Court  aj  Witaan^^    Feb.  24, 189L) 

COBFORJkTioim— StrBsoBiPTioKB— RBiaAas  or  Bub- 

BGBIBBIIfl. 

I.  A  contraot  ot  snbeoriptlon  to  tbe  capital 
stock  of  a  corporation  to  be  formed,  readiag: 
"We,  tiie  ■ubscrlben  hereto,  •  •  •  agree  to 
pay  the  above  amoant"  of  the  capital  stock,  and 
'for  a  faithful  and  full  pertormanoe  of  our  re- 
Bpeotlve  parts  of  the  above  contract  we  bind  our- 
selves,"  followed  by  the  name  of  each  subscriber, 
with  the  amount  of  his  subscription,  is  several, 
and  a  snbecriber  may  be  sued  severally  by  the 
other  party  to  the  contract,  who  agreed  to  erect 
the  buildtng— «  creamery— for  the  proposed  cor- 
poration. 

8.  Where  this  contract  between  the  subscrib- 
ers and  the  parties  proposing  to  erect  the  building 
Is  modlfleo  in  a  manner  which  Improves  the 
buildinff,  with  the  consent  of  a  majivity  of  the 
subscribers,  but  without  the  knowledge  or  con- 
sent of  one  of  them,  that  one  is  not  released  from 
liability  tat  his  subscription  by  reason  of  such 
change. 

&  The  expenditure  of  money  in  the  erection 
of  the  building  by  the  parties  to  whom  the  sub- 
scriptions mn  is  a  snfflcient  consideration  to  sup- 
port the  promise  of  the  subscribers. 

4.  The  sctoal  incorporation  of  Uie  company 
with  a  larger  ca{dtal  stocic,  divided  into  a  greater 
munber  of  shares,  at  a  less  amoant  per  share,  tlian 
stipulated  in  the  original  contract,  does  not  re- 
lease a  sulwcriber  to  that  contract  from  his  lia- 
bility to  tlie  parties  who  have  erected  the  build- 
ings tn  accordance  with  part  of  the  agreement 


Appeal  from  circuit  court,  Eau  Oairs 
county;  E.  B.  Bundy,  Judge. 

It  appears  from  the  record  that  July  28, 
1888,  Davis  &  Bankin,  as  parties  of  the 
first  part,  entered  into  a  written  agree- 
ment with  the  parties  of  the  second  part, 
to  the  effect  that  they  would  furnish  the 
ground,  put  into  operation  thereon  a 
creamery,  described,  at  or  near  EauClaire, 
for  the  sum  of  f6,000,  payable  In  cash ; 
that  the  other  subscribers  thereto,  Includ- 
ing the  defendant,  as  parties  of  the  second 
part,  therein  agreed  to  pay  to  them  or 
their  agent  the  above  amount  for  said 
creamery  when  completed,  which  was  to 
be  done  within  60  days ;  that  It  was  pro- 
vided in  said  agreement  that  as  soon  as 
said  $6,(K)0  should  be  subscribed  thereto, 
or  within  a  roasonabie  time  thereafter, 
said  subscribers  might  Incorporate  under 
the  laws  ot  this  state,  fixing  the  aggre- 
gate amount  of  stock  at  f6,000,  to  be  di- 
vided Into  60  shares  at  $100  each,  and 
thereafter  issue  stock  to  said  subscrlbem 
to  the  amount  of  their  paid-up  Interest  in 
said  organisation;  that  40  different  par- 
ties, including  the  defendant,  each  sub- 
scribed said  agreement  by  writing  his 
name  in  a  column  headed,  ''Name  of  Sub- 
scriber, "  followed  by  a  figure  in  a  column 
beaded, "  No.  of  Shares, "  and  that  was  fol- 
lowed by  the  numberof  doUarssubscribed, 
in  a  column  headed  "Amt.  Stock  after 
Incor. ;"  that  the  aggregate  amount  ot 
such  subscription  was  $6,100,  Including  the 
defendant's,  as  follows:  "John  Grinsel,  3 
shares,  $200,  amount  of  stock  after  Incor- 
poration;" tbatthereupon21otthepartie« 
so  subscribing  said  agreement,  and  repre- 
senting $8,600  of  said  aggregate  amount, 
agreed  with  the  said  Davis  &  Bankin,  In 
writing,  to  modify  and  change  said  orig- 
inal agreement  to  the  effect  that,  iustead 
of  said  building  being  sided,  it  should  be 
veneered  with  brick,  of  suitable  quality. 
In  a  substantial  manner,  and  instead  ottbe 
roof  being  of  shingles  it  should  be  of  36 
standard  Iron,  of  suitable  quality  and 
workmanship,  all  of  which  was  to  be  fur- 
nished by  Davis  &  Bankin,  and  tor  which 
they  agreed  to  pay  the  additional  sum  ot 
$150;  that  thereupon,  and  within  the  time 
named,  Davis  Sl  Bankin  caused  to  be  erected 
and  put  in  operation  a  creamery,  pursu- 
ant to  the  terms  and  agreement  of  said 
original  contract  as  so  modified,  upon 
lots  then  owned  and  occupied  by  Melissa 
Hutchinson,  one  of  said  subscribers ;  that 
August  15,  1888,  Davis  &  Bankin  trans- 
ferred all  their  interest  in  said  contract  to 
the  plaintiff;  that  September  11, 1888,  the 
Eau  Claire  Creamery  Association  was  in- 
corporated under  chapters  86,  86,  Bey.  St., 
without  the  knowledge  or  consent  of  the 
defendant,  with  a  capital  stock  of  $10,000, 
divided  into  200  shares  of  $60  each ;  that 
September  18,1888,  withoutthe  knowledge 
or  consent  of  the  defendant,  said  Melissa 
Hutchinson,  at  the  request  of  Davis  & 
Bankin, conveyed  said  lots  and  the  cream- 
ery thereon,  by  warranty  deed  duly  exe- 
cuted, to  the  Eau  Claire  Creamery  ARsocIa- 
tion,  aforesaid ;  that  August  8, 1889,  the 
said  Eau  Claire  Creamery  Association 
mortgaged  said  lots  and  building  for  the 
sum  of  $2,000;  that  the  defendant  never 
paid  any  part  of  his  said  subscription; 
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tbat  December  12, 1889,  this  actloo  was 
commenced  injuutlce'e  coartto  recover  the 
$200  BO  BubBcrifaed  by  him,  and  tbe  com- 
plaint thereon  was  filed  therein  accord- 
insly;  tbat  tbe  answer,  in  addition  tn  the 
genera)  denial,  alleged,  in  effect,  tbat  said 
contract  was  made  by  the  defendant  and 
the  other  sabBcribers  jointly,  and  not  oth- 
erwiBe,  and  that  aaJd  sabscribera  were 
Bttll  living  in  said  county,  and  were  neces- 
sary partien  to  tbe  action ;  tbat  apon  the 
appeal  from  tbe  judgment  in  tbe  justicea' 
court  to  the  circuit  court  a  jury  was 
waived,  and  the  cause  was  tried  by  the 
court  on  a  stipulation  in  writing  to  tbe 
effect  tbat  tbe  tacts  were  as  already  stated, 
and  also  to  tbe  effect  tbat  said  original 
contract  was  so  modified  witboat  the 
knowledge  or  consent  of  the  defendant; 
that  upon  tbe  tiMts  ao  stipulated  tbe  court 
found  in  favor  of  the  plaintiff  and  against 
the  defendant  on  all  tbe  issues  therein,  and 
that  the  deftmdant  was  indebted  to  tbe 
plalntltl  In  tbe  sum  of  9200.  and  entitled  to 
judgment  tor  that  amonnt,  with  costs  to 
be  taxed;  that  from  the  Judgment  entered 
accordingly  tbe  defendant  brings  this  ap- 
peal. 

Wiekham  &  Farr,  for  appellant.  Geo. 
C.  and  Fred.  A.  T^al,  for  respondent. 

Cabsodat,  J.,  {after  statdng  tbe  facta  aa 
above.)  The  tacts  are  undisputed.  1.  It 
is  claimed  tbat  the  several  signers  of  tbe 
original  agreement  thereby  agreed  )otntly, 
but  not  severally,  to  pay  to  Davis  ft 
Rankin  the  amount  therein  specified  tor 
tbe  stmctare,  and  bence  that  this  action 
cannot  be  maintained  against  the  defend- 
ant alone.  The  principal  case  relied  upon 
by  counsel  to  support  this  proposition  is 
Ripley  V.  Crooker,  47  Me.  370.  In  that 
case  tbe  plaintiff  and  the  four  defendants 
were  desirous  of  building  u  ship, — five-elz- 
teentbs  ut  which,  when  completed,  were  to 
belong  to  the  plaintiff,  and  the  other 
eleven  «ixteenths  were  to  belong  to  the 
defendants,— each  taking  atractlona)  share 
thereof.  The  plaintiff  agreed  with  tbe 
dpfendants  to  build  their  share  (eleven-six- 
teenths) of  the  entire  ship,  for  which  they 
agreed  to  pay  him  a  certain  sum.  The 
contract  was  signed  by  all  the  parties,  and 
opposite  the  name  of  each  defendant  was 
a  tractiop  indicating  the  amount  of  his  In- 
terest In  tbe  ship,  but  it  contained  no  state- 
ment of  any  particular  amount  for  each  to 
pay,  nor  any  words  indicating  a  several 
liability;  and  the  court  held  that  tbe  con- 
tract created  a  joint  liability  only.  It  Is 
enough  here  to  say,  in  reference  to  it,  tbat 
it  is  distinguishable  from  tbe  case  at  bar. 
So  also  is  tbe  case  in  this  court  cited  by 
counsel  to  the  same  proposition.  Lumber 
Co.  V.  Warner,  60  Wis.  183, 18  N.  W.  Rep. 
747:  "The  construction  of  a  contract  is 
nothing  more  than  the  gathtsrlng  of  the 
intention  of  the  parties  to  It  from  the 
words  they  have  used."  Di  Sora  v.  Fhll- 
llpps,  10  H.  L..  Cas.  688.  In  the  ascertain- 
ment of  the  thought  or  purpose  so  ex- 
pressed, regard  must  undoubtedly  be  bad 
to  the  whole  instrument,  as  applied  to  the 
facts  and  circumstances  to  which  it  relates. 
Jacobs  V.  Spalding,  71  Wis.  188,  36  N.  W. 
Rep.  608.  When  the  agreement,  so  consid- 
ered, reveals  some  obvious  absurdity,  or 


some  repugnance  or  ineonsistenej  nitta 
such  manifest  intention,  then,  to  avoid 
such  consequences,  but  no  further,  the 
meaning  of  tbe  particular  words  employed 
may  be  modified,  extended,  or  abridged. 
Here  the  languagels:  "  We,  thesubscrlbens 
hereto,  parties  of  tbe  second  part,  agree  to 
pay  tbe  above  amount;"  and''tor  a  faitb- 
lul  and  full  performance  of  our  respective 
parts  of  tbe  above  contract,  we  bind  our- 
selves, "  etc.  This  is  followed  by  tbe  name 
of  each  such  Bubscriber,  with  tbe  amount  of 
his  particular  subscription  ;as,tor  instance, 
tbe  subscription  of  the  defendant,  as  men- 
tioned in  tbe  forgoing  statement.  Tbe 
manifest  purpose  was  that  each  such  sub- 
Bcrli>er  should  thus  pay  the  amount  of  bis 
particular  subscription,  and  not  that  ta« 
should  become  liable  Jointly  with  all  tbe 
othersubscribers  for  tbe  aggregate  amount 
ot  all  tbesubscriptions.  In  other  words,  the 
amount  which  each  subscriber  thus  agreed 
to  pay  was  limited  to  .the  amount  which 
he  thus  subscribed;  otherwise  a  few  re- 
sponsible Bubscribers  might  be  made  liaUa 
for  numerous  irresponsible  subscribers. 
These  views  are  in  harmony  with  the  rules 
of  law  stated.  See,  also,  Landwerlen  v. 
Wheeler.  106  Ind.  628,  6  N.  E.  Rep.  888; 
Railroad  Ck>.  v.  Patrick,  Ml  N.  Y.  256.  The 
interest  ot  the  reBpectivesubscribers  in  the 
contract  was  manifestly  intended  to  be 
separate,  and  hence  tbe  liability  thereby 
created  was  severable.  1  Pars.  Cont.  Vt- 
20,  and  notes.  This  is  further  apparent 
from  tbe  fact  that  tbe  subscription  con- 
templated the  formation  of  a  stock  com- 
pany, in  which  each  subscriber  was  to 
have  stock  of  an  aroohnt  commensurate 
with  bis  subscription.  We  mustbold  that 
the  contract  created  a  several  liability  on 
tbe  part  of  tbe  subscribers. 

2.  Counsel  claim  that  the  defendant  was 
released  from  liability  by  reason  of  the 
building  being  completed  according  to  the 
contract  as  modified,  instead  ot  the  orig- 
inal. But  the  modification  was  made  by 
the  agreement  of  a  majority  in  number 
and  amount  of  the  subscribers,  who  must 
be  regarded  as  the  representatives  of  the 
unincorporated  association.  Manifestly 
the  change  Improved  the  building.  The 
defendant  is  not  called  upon  for  any  por- 
tion of  the  additional  expense  by  reason  of 
the  change.  Tbe  agreement  contemplated 
the  completion  ot  the  building  within  60 
days,  and  it  was  completed  within  the 
time.  True,  spch  modification  ot  the  agree- 
ment was  without  tbe  knowledge  or  con- 
sent of  the  defendant,  but  the  nature  ot  tbe 
change  was  such  that  it  must  have  been 
apparent  to  tbe  citizens  generally  and  yet 
it  does  not  appear  tbat  be  made  any  objec- 
tion. The  ease  is  not  to  be  regarded  the 
same  as  though  the  bnllding  was  con- 
structed for  the  defendant  alone.  He,  in 
common  with  tbe  other  subscribers,  was 
Interested  in  having  the  creamery  con- 
structed ;  and  be  must  be  regarded  as  hav- 
ing acquiesced  in  the  changeeffected  by  the 
majority  for  his  good  as  well  as  the  good 
ot  the  other  subscribers. 

3.  Counsel  claim  that  there  was  no  con- 
sideration to  support  the  promise.  It  Is 
well  settled  that  any  benefit  or  sdvantage 
to  tbe  party  making  tbe  promise,  or  an.v 
inconvenience  or  damage  sustained  by  the 
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party  to  whom  the  promise  Is  made,  la  a 
Bttfllciont  consideration  to  support  a  prom- 
ise to  pay.  There  are  anthorltlesgoing  to 
the  extent  of  holding 'that,  'where  sev- 
eral persons  sabscrlbe,  or  agree  to  contrib- 
ute, to  a  common  object,  the  promise  of 
e/tch  Is  a  good  consideration  lor  that  of 
the  others.  Rot  we  need  not  go  to  that 
extent  In  this  case,  since  all  the  authorities 
agree  that  where,  as  here,  the  persons  to 
-whom  the  subscriptions  run  have  expend- 
ed money  or  incurred  obligations  on  the 
faith  of  such  subscriptions,  it  Is  a  suffi- 
cient cunsidera  tion  to  support  the  prom- 
ise therein  to  pay.  Eycleshlmer  v.  Van 
Antwerp,  18  Wis.  546;  Lathrop  t.  Kuapp, 
27  Wis.  214;  Monument  Corp.  v.  Magoon, 
73  Wis.  627,  42  N.  W.  Rep.  17;  Troy  Acade- 
my V.  Nelson,  24  Vt.  189 :  Barnes  v.  Ferine, 
12  N.  Y.  18;  Pitt  V.  Oentle,  49  Mo.  74; 
Uoman  v.  Steele.  (Neb.)  26  N.  W.  Rep.  472. 
4.  Connml  claim  that  the  defendant  was 
released  from  liability  by  reason  of  the  as- 
sociation bdng  incorporated  with  a  larger 
amount  of  capital  stock,  and  a  larger 
number  of  shares,  and  a  less  amount  for 
each  share,  than  contemplated  Intheagree- 
ment.  But  all  that  took  place  after  the 
def«idant's  liability  had  been  incurred 
and  Davis  ft  Rankin  had  transferred  their 
interest  In  the  contract  to  the  plaintiff. 
Besides,  that  part  ol  the  agreement  relat- 
ing to  eoch  incorporation  was  solely  for 
the  benefit  of  the  subscribers,  and  in  no 
way  affected  their  liability  to  Davis  A 
Rankin,  or  tb^r  assignee;  and  hence  a 
departure  therefrom  is  not  available  as  a 
defense.  The  Judgmentof  the  clreoltcoart 
is  alBrmed. 


HUNTBB   V.  OlBBS. 

{Supreme  Court  vf  WUcontin.    Feb.  24, 1891.) 
EviDBXOS— iMP&LCHMiirr  or  Witniss— Aoxia- 

«OS8  AOAIMBT  IXTBSEST. 

1.  A  witness  cannot  be  impeached  by  show- 
ins  tbst  be  has  made  contradictory  statements 
oat  of  court  without  first  laylne  the  fotindatlon 
for  impeachment  by  qnestions  directing  Ms  at- 
tention to  the  statements  in  question. 

a.  The  admiasiODS  of  a  psurty  against  his  own 
interest  may  be  shown  wlthoat  any  foundation 
being  laid,  and  the  fact  that  the  testimony  o(  the 
party  taken  in  the  justice's  court  is  read  in  evi- 
dence on  the  trial  in  the  circuit  court  on  appeal 
under  a  stipulation  does  not  take  the  case  out  of 
the  rale. 

Appeal  from  circuitcourt,  Portage  coun- 
ty; Chaiileb  M.  Webb,  Judge. 

It  appears  Irom  the  record  that  this 
action  was  commenced  March  0, 1888,  in 
justice's  court,  to  recover  f67.30  and  in- 
terest, for  work  and  labor  alleged  to  have 
been  performed  by  the  plalntitt  for  the  de- 
fendant, at  his  request,  between  December 
4, 1881,  and  April  6, 1882;  that  the  answer 
of  the  defendant  was  a  general  denial; 
that  upon  the  trial  In  the  Justice's  court  a 
Judgment  was  rendered  against  the  plain- 
tilt,  and  in  favor  of  the  defendant;  that 
thereupon  the  parties  entered  Into  a  stipu- 
lation to  the  effect  that  the  testimony  of 
the  plaintUt,  taken  in  the  Justice's  court, 
might  be  used  as  his  deposition  in  the  dr. 
cult  court,  he  having  moved  to  the  state 
of  Washington ;  that  upon  a  retrial  In  the 
circuit  court,  March  27, 1890,  a  verdict  was 
rendered  in  favor  dt  the  plaintiff,  and 
v.48N.w.na4— 17 


against  the  defendant,  for  $96.80;  that 
from  the  judgment  entered  upon  that  ver- 
dict the  defendant  brings  this  appeal. 

Lamoreux  &  Park,  for  appellant.  Cmt», 
Jones  &  Sanborn,  for  respondant. 

Cassodat,  J.,  {after  stating  the  taetB  aa 
above.  I  The  trial  court  was  undoubtedly 
right  in  ruling  that  the  witness  Luther 
Hunter  could  not  he  impeached  by  show- 
ing that  he  had  made  statements  out  of 
court  in  conflict  with  his  testimony  in 
court,  without  laying  the  foundation 
therefor  by  pertinent  questions  to  Luther 
Hunter.  Welch  v.  Abbot,  72  Wis.  512,  40 
N.  W.  Rep.  223.  So  stringent  is  this  rule 
that  it  extends  even  to  the  declarations 
of  an  agent  not  constituting  a  part  of  the 
res  ffet^ttB.  Stone  v.  Sleigh  Co.,  70  Wis. 
685,  36  N.  W.  Rep.  248.  But  it  is  flrmly  es- 
tablished, and  in  fact  elementary,  that  no 
foundation  need  be  laid  tor  proof  of  the 
admissions  of  a  party  against  his  own  in- 
terest. Planlng-MUl  Co.  v.  Schuda,  73 
Wis.  277,  89  N.  W.  Rep.  558.  By  some  inad- 
vertence the  learned  trial  court,  in  viola- 
tion of  this  rule,  repeatedly  excluded  evi- 
dence of  such  admissions  on  the  part  ol  the 
plaintiff.  The  fact  that  the  platatifTs  tes- 
timony in  the  justice's  court  had,  in  his 
absence,  and  under  a  stipulation,  been 
read  in  evidence  upon  the  trial,  did  not 
take  the  case  out  of  the  rule.  The  judg- 
ment of  the  circuit  court  Is  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 


Town  of  Acxlet  v.  Town  or  Vil,as. 
(Supreme  Court  of  Witametn.  Teb.  94, 1891.) 
Towns — DrvisioH— AppoBnomuiiT  or  Djcbt. 
1.  Where,  upon  the  formation  of  a  new  town 
out  of  a  part  of  the  territory  of  an  old  one,  a  put 
of  the  Indebtedness  of  the  old  town  Is  prorated 
to  the  new,  under  Bev.  8t  Wis.  {  679,  requiring 
the  new  town  to  pay  its  proportion  of  tlie  indebt- 
edness of  the  old,  but  the  board  divides  this  in- 
debtedness according  to  the  assessment  roll  of  the 
old  town  next  preoedtng  the  last  instead  of  ao- 
oording  to  the  last  one,  as  required  by  the  stat- 
nta,  (section  67S,  supra,)  whereby  the  new  town 
is  charged  with  less  than  Itwoald  have  been  had 
the  apportionment  been  made  as  required,  the 
new  town  cannot  resist  payment  of  its  proportion 
on  the  ground  that  the  sppordonfflent  was  not  In 
accordance  with  the  ststuta 

9.  Under  tlie  above  statute,  requiring  the  new 
town  to  "{My*  its  proportion  of  the  Indeote&Msa, 
the  old  town  can  sue  for  the  amount  due  ttom  the 
new  if  it  refuses  to  pay. 

Appeal  from  circuit  court,  Langlade 
county. 

The  amended  complaint  alleges,  in  effect, 
that  November  11,  1886,  and  for  some 
years  prior  thereto,  the  territory  embraced 
in  the  town  of  Vilas  constituted  and  was 
a  part  ol  the  town  of  Ackley  in  the  county 
ol  Langlade:  that  November  11, 1886,  the 
county  board  of  that  county,  at  a  regular 
meeting  thereof,  passed  an  ordinance 
whereby  township  82  was  detached  and 
separated  from  said  Ackley,  and  incorpo- 
rated into  the  town  of  Vilas,  and  provid- 
ing that  said  town  of  Vilas  should  organ- 
ise and  go  into  effect  at  the  general  spring 
election  in  April,  1887,  and  that,  until 
then,  it  should  remain  a  part  of  the  town 
of  Ackley;  that  the  indebtedness  of  the 
town  of  Ackley  be  divided  and    appor- 
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tlooed  between  the  two  towns  pro  r»t» 
according  to  the  last  previous  assessment 
rolls  of  the  old  town  ot  Ackley ;  that  a 
committee  was  thereupon  appointed,  and 
subsequently  another,  to  act  for  the  coun- 
ty board  in  conjunction  with  the  town 
board  ot  Ackley,  in  estimating  such  in- 
debtedness,  and  to  make  a  settlement  be- 
tween the  two  towns  accordingly;  that 
said  new  committee  thereupon  made  such 
division,  apportionment,  and  settlement, 
and  such  indebtedness  was  by  them  ap- 
portioned from  the  assessed  valuation  of 
said  territory  for  the  year  1886,  Instead  of 
the  year  1886,  tui  named  In  said  ordinance: 
that  the  aggregate  amonnt  ot  the  indebt- 
edness of  the  old  town  was  f4,894.66,  and 
the  apportionment  of  the  same  from  said 
assessment  of  1886  made  the  town  of  Ack- 
ley liable  for  f 2,154.68,  and  the  town  of 
Vilas  liable  for  f  3,289.98,  and  said  commit- 
tee reported  to  the  county  board  accord- 
ingly, and  their  report  was  adopted  at  a 
regular  meeting  of  the  board,  November 
15, 1887 ;  that,  had  said  Indebtedness  been 
apportioned  according  to  the  assessment 
of  1886,  as  required  by  the  ordinance,  in- 
stead of  the  assessment  ot  1886,  the  town 
ot  Vilas  would  have  been  liable  to  pay 
f  2,360.82,  and  the  town  of  Ackley  would 
have  been  liable  to  pay  f  1,929.36,  instead 
of  the  amounts  mentioned:  that  by  rea- 
son of  the  premises  the  town  of  Vilas  be- 
came Indebted  to  the  town  ot  Ackley  in 
the  sum  of  92,289.98,  no  part  of  which  has 
been  paid,  except  f90  interest;  that  the 
plaintllT  has  frequently  demanded  pay- 
ment ol  said  indebtedness  from  the  defend- 
ant, but  it  has  at  all  times  refused  and 
neglected  to  pay  the  same,  or  any  part 
thereof,  except  as  stated:  that  March, 
1889,  and  before  the  meeting  of  the  town 
board  of  audit,  the  plain  titi  made,  and  filed 
with  the  town-clerk  of  Vilas,  a  statement 
ot  its  account,  and  demanded  payment  in 
writing,  but  that  the  same  was  wholly 
disallowed  by  Vilas;  that  more  than  10 
days  elapsed  since  the  last  annual  town 
meeting  in  Vilas  before  the  commencement 
of  this  action;  and  the  plaintiff  prays  Judg- 
ment accordingly.  To  that  complaint  the 
defendant  demurred,  as  not  stating  facta 
sufficient  to  constitute  a  cause  of  action, 
and  that  the  plaintiff  had  no  legal  capac- 
ity to  sue.  From  the  order  overruling 
that  demurrer  the  defendant  brings  this 
appeal. 

SohiBtM  &  Uog&n  and  John  E.  Martin, 
tor  appellant.  Tbomaa  Ityueb,  tor  re- 
spondent. 

CASSODAf,  J.,  {after  stating  the  tacts  as 
above.)  The  ordinance  dividing  the  town 
of  Ackley,  and  erecting  out  of  a  portion  of 
it  the  town  of  Vilas,  required  the  indebt- 
edness of  the  old  town  to  be  apportioned 
between  the  two  towns  according  to  the 
assessment  of  1886.  The  ordinance  fol- 
lowed the  mandate  ol  the  statute  which 
required  the  county  board  to  divide  such 
indebt«dnese  pro  rata  according  to  the 
last  previous  assessment  roll  of  the  old 
town.  Section  672,  Kev.  St.  But  in  mak- 
ing such  division  the  board  departed  from 
the  rule  thus  prescribed,  and  made  tlie 
same  according  to  the  assessment  ot  i8S6. 
In  doing  so,  however,  It  is  very  manifest 


from  the  complaint  that  the  town  ot  Vilas 
is  required  to  pay  a  considerably  less  sum 
than  it  would  have  been  required  to  pay 
had  the  division  been  made  according  to  the 
ordinance  and  the  statute.  This  being  so. 
It  is  contended  that  the  defendant  is  not 
injured,  and  henco  is  in  no  position  to  ob- 
ject. The  statute  expressly  requires  this 
court  to  disregard  any  error  or  detect  in 
the  pleadings  or  proceedings,  not  altecting 
the  substantial  rights  of  the  defendant. 
Section  2829,  Bev.  St.  This  court  baa  fre- 
quently refused  to  reverse  by  reason  uX  er- 
rors or  defects  not  affecting  the  sobstan- 
tial  rights  of  the  adverse  party.  See  cases 
cited  in  Sanborn  &  Berryman'a  notes  to 
the  section  last  named.  The  sole  object  ot 
allowing  an  appeal  is  to  benefit  the  "party 
aggrieved."  Section  8048,  Bev.  St.;  Mc- 
Gregor V.  Pearson,  51  Wis.  122,8  N.W.  Bep. 
101;  Heating  Co.  v.  Slotemau,  67  Wis.  126, 
30  N.  W.  Bep.  241.  Counsel  Insist  that  the 
plaintiff's  remedy,  it  any,  is  by  mandamus, 
and  they  cite  in  support  ot  this  conten- 
tion. High  School  Diet.  v.  Town  ot  Oreen 
Grove.  (Wis.)  46  N.  W.  Rep.  896.  In  that 
case  the  statute,  it  applicable,  imposed  a 
simple  legal  duty  upon  the  officers  of  the 
town.  The  same  is  true  with  Waupaca 
Co.  V.  Town  of  Matteson,  ante,  218,  (de* 
cided  herewith.)  The  case  at  bar  is  more 
like  Outagamie  Co.  v.  Town  ot  Greenville, 
77  Wis.  166,  46  N.  W.  Rep.  1090,  where  the 
statute  required  the  town  to  reimburse 
the  county  tor  the  expenses  paid,  and 
henne  was  the  basis  of  an  action.  Here 
the  statute  requires  the  new  town  to 
"pay "Its  proportion  ot  the  indebtedness 
of  the  old  town;  or  in  other  words,  to  re- 
imburse the  original  town  for  any  pay- 
ment made  by  it  in  excess  ot  its  propor- 
tionate share.  Section  672,  Rev.  St.  Such 
statute  is  the  basis  of  an  action  to  recover 
a  money  Judgment,  especially  where,  as 
here,  the  amonnt  to  be  recovered  is  open 
to  controversy.  Such  actions  have  been 
repeatedly  maintained.  Town  ot  Depere 
V.  Town  of  Bellevue,  81  Wis.  120 :  Qty  of 
Seymour  v.  Town  ot  Seymour,  66  Wis.  814. 
14  N.  W.  Rep.  871:  Town  ot  Waupnn  v. 
Town  of  Chester,  61  Wis.  401,  21  N.  W.Bep. 
251 ;  Forest  Co.  v.  Langlade  Co.,  76  Wis. 
606,  46  N.  W.  Bep.  698.  The  order  of  the 
circuit  court  is  affirmed. 


Paten  Paper  Co.,  Limited,  et  al.  v.  TS.AV- 

KADNA  Wateb-Power  Co.  ot  al. 
(Supreme  Court  vf  WUeontln.  Harch  17, 1891.) 
Afpbaj/— DinasBAi/— DisoamoiiABT  Obdbbs. 
An  appeal  from  an  order  allowing  defend- 
ant to  file  an  amended  answer  reserving  to  plaln- 
tijb  or  any  other  defendants  the  right  of  moving 
to  strike  oat  irrelevant  matter  in  it  will  be  dis- 
missed lo  tlie  absence  of  any  showing  of  an  abase 
of  discretion. 

Appeal  from  circuit  court,  Outagamie 
county;  Georoe  H.  Mterb,  Juage. 

A.  F.  Gary  and  D.  S.  Ordway,  for  appel- 
lants.   B.  J.  Steveaa,  tor  respondents. 

Cole,  C.  J.  This  is  an  appeal  from  an 
order  allowing  the  Oreen  Bay  &  Mississip- 
pi Canal  (?ompany  to  file  an  amended  an- 
swer in  this  cause.  The  original  answer 
was  filed  without  objection,  the  order  ap- 
pealed from  reserving  to  the  plaintitts  or 


Digitized  by^OOQlC 


Wis.) 


HUGHB8  D.  CHICAGO,  M.  ft  ST.  P.  BY.  CO. 


259 


any  detendonts  the  right  of  moving  to 
strike  oat  any  Irrelevant  or  redundant 
matter  in  the  amended  answer.  The  case 
was  here  on  a  former  appeal.  8ee  70  Wis. 
658,  35  N.  W.  Rep.  787.  The  action  Is 
broaght  to  settle  the  rights  of  the  parties 
in  a  water-power  on  For  river,  iu  which 
the  Green  Bay  &  Mississippi  Canal  Com- 
pany Is  interested,  anu  it  was  therefore 
made  a  defendant.  Snob  corporation  filed 
its  uriglnnl  answer,  which  the  appellants 
agreed  and  stipulated  might  stand  "and 
be  answered  ordemurred  to,  theRame,and 
with  the  same  ellect,  as  if  accompanied 
by,  or  as  it  it  were  in  form,  a  cross-bill  or 
cross-complaint  setting  ap  furmnlly  the 
same  matters  stated  In  suld  answer,  and 
that  the  answer  may  be  treated  and  con- 
sidered by  the  other  parties  who  have 
tiled  an  answer  as  if  accompanied  by  a 
croas-complaint  in  a  due  form."  After- 
wards the  amended  answer  was  filed  on 
leave  granted.  It  Is  objected  that  the 
coort  erred  In  allowing  the  amended  an- 
swer to  be  filed,  because  It  states  no  de- 
fense to  the  cause  of  action  stated  in  the 
complaint.  The  amended  answer  is  but 
little  more  than  an  enlargement  or  expan- 
sion of  the  matter  stated  In  the  original 
answer,  which  the  appellants  in  eOect  con- 
sented might  be  filed.  There  may  be  some 
additional  defensible  matters  In  It.  It  Is 
very  lengthy,  and,  after  reading  It  careful- 
ly more  than  once,  I  do  not  feel  safe  In  as- 
serting what  it  does  or  does  not  contain. 
It  is  largely  devoted  to  giving  a  history 
of  the  Improvement  company,  the  legisla- 
tion of  the  state  in  regard  to  that  work, 
the  steps  taken  to  execute  it,  and  the 
means  by  or  through  which  the  cnnai  com- 
r>any  acquired  its  interest  in  the  wateiv 
power.  There  may  be  irrelevant  or  r^ 
dnndant  matter  in  the  amended  answer, 
but,  it  so,  any  party  prejudiced  by  It  can 
move  to  strike  It  out.  We  decline  at  this 
time  to  consider  the  sufficiency  of  any  de- 
fense set  op  in  it  or  in  the  original  answer. 
AH  snch  questions  may  more  properly  be 
determined  on  a  demurrer  to  the  answer. 
We  are  inclined  to  hold  upon  the  facts 
that  there  was  no  abuse  of  discretion  on 
the  part  of  the  circuit  court  in  permitting 
the  amended  answer  to  be  filed,  and  there- 
tore  that  the  order  is  not  appealable. 
This  Is  the  general  rule  as  to  discretionary 
orders,  unless  there  Is  an  abuse  of  discre- 
tion.   The  appeal  is  dismissed. 


HcGBES  V.  CmcAQo,  M.  &  St.  P.  Bt.  Co. 
(SNfMvme  Court  of  Wisconsin.    March  17, 1801.) 

MAaTBB  ASD  SeBTAST  —  ytOJAOZlSCZ  OF  UaSTKB. 

In  an  sotlon  by  a  hrakeman  against  the 
railroad  oompany  for  personal  injuries  received 
wlille  oooplingrcarsof  a  different  kind  from  those 
be  bad  previously  handled,  tlie  negligence 
cliarged  traa  failure  to  inBtruct  him  as  to  oare 
needed  tn  handling  snch  cars.  The  evidence 
•bowed  that  plaintlfi  was  88  years  old,  that  he 
bad  been  in  oefondant's  service  but  2  days  in  the 
yard  and  on  two  trips  on  trains,  and  tliat  6  yean 
before  lie  bad  worked  for  another  rood  as  brake- 
man  for  15  days.  Beld,  that  the  evidence  did 
not  Instifythe  Jndge  in  determining,  as  matter  of 
law,  that  plaintiff  was  so  inezperleDced  as  to  be 
entitled  to  special  instmction  in  regard  to  said 


Appeal  from  circuit  court.  Dodge  coun- 
ty; A.  Scott  Sloan*.  Judge. 

John  T.  Fisb  and  Burton  <&  Hanson,  for 
appellant.  J.  J.  Sutton  and  J.  M.  Olln,  fur 
respondent. 

Cole,  C.  J.  Though  it  la  charged  in  the 
complaint  that  the  defendant  company 
was  negligent  in  using  on  its  road  and  in 
Its  yard  as  a  part  of  its  train  two  foreign 
cars  with  a  peculiar  contrivance  called 
"double  dead-woods, "  or  "man-killers," 
as  some  of  the  witnesses  called  them,  yet 
this  is  not  relied  on  as  a  ground  of  liabil- 
ity here;  but  the  defendant's  liability  for 
the  lnjur.7  which  the  plaintiff  sustained  Is 
placed  on  the  distinct  ground  that  he 
was  Inexperienced  in  railroad  service  gen- 
erally, and  was  unacquainted  with  tlie 
make  and  pattern  of  railroad  freight-cars 
except  those  in  use  by  the  defendant  com- 
pany, and  did  not  know  the  extra  danger 
incurred  in  coupling  cars  having  the  dou- 
ble dead-wood  appliance;  and  that  the 
agents  of  the  defendant,  though  knowing 
of  his  want  of  skill  and  knowledge  In  that 
regard,  failed  and  neglected,  when  they 
employed  him,  to  give  him  any  warning 
or  Instmction  as  to  the  care  and  means 
required  to  couple  such  cars  in  safety. 
The  fact  Is  admitted  that  he  had  his  arm 
crushed  while  endeavoring,  in  his  Une  of 
doty,  to  couple  these  foreign  double  dead- 
wood  freight-cars  In  the  defendant's  yard 
at  La  Crosse.  He  had  been  engaged  as 
a  brakeman  in  switching  cars  and  in  mak- 
ing up  trains  In  this  yard,  and  had  been  at 
work  In  tlfis  employment  bnt  two  days 
before  the  Sunday  on  which  he  was  hurt. 
It  Is  not  claimed  that  the  freight-cars 
which  he  undertook  to  couple  were  not  In 
good  order,  and  It  appears  they  were  such 
cars  as  are  used  on  many  of  the  eastern 
roads.  Yet  the  testimony  clearly  shows 
that  there  is  greater  danger,  to  one  un- 
skilled In  handling  them,  in  coupling  such 
cars  than  there  is  in  coupling  those  in  com- 
mon use,  because  of  their  peculiar  equip- 
ment with  cast-iron  buffers  or  double 
dead-woods,  as  described  in  the  evidence. 
The  plaintiff  was  28  years  of  age  lacking  5 
days  when  he  was  injured.  Behad  served 
6  years  before  as  brakeman  on  the  North- 
western Railway,  16  days  on  trains  run- 
ning from  Waseca  to  Sleepy  Eye,  a  day's 
run,  and  Just  before  he  was  employed  to 
work  In  the  defendant's  yard  he  had 
acted  as  brakeman  on  its  road  for  two 
trips  from  Portage  to  La  Crosse  and  back. 
This  seems  to  have  been  the  extent  of  his 
practical  knowledge  or  experience  In  oper- 
ating cars  or  In  coupling  them.  The 
learned  circuit  Judge,  in  his  charge,  stat- 
ed the  law  applicable  to  the  facts  in  the 
case.  In  substance,  aa  follows:  If  a  mas- 
ter employs  a  servant  tu  do  work  in  a 
dangerous  place,  ur  where  the  moue  of  do- 
ing the  work  is  dangerous  and  apparent 
to  a  person  of  capacity  and  knowledge  of 
the  subject,  yet  if  the  servant  employed 
to  do  work  of  snch  a  dangreruus  character 
or  in  a  dangerous  place,  from  youth,  inex- 
perience, ignorance,  or  want  of  general 
capacity  may  fail  to  appreciate  the  dan- 
ger, it  is  a  breach  of  duty  on  the  part  of 
the  master  to  expose  a  servant  of  such 
character,  even  with  his  consent,  to  such 
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dangers,  xmless  he  flrat  glres  bim  snch  in- 
ntruetlons  or  caution  as  will  enable  blm 
to  appreliend  them,  and  do  his  work  safe- 
ly, with  proper  rare  on  his  part.  And  the 
learned  jud^e  added  that  such  was  the 
rule  of  law,  as  settled  in  this  state,  and, 
that  inasmuch  as  there  was  no  dlspnte  in 
the  evidence  on  that  branch  of  the  case, 
be  said:  "I  instruct  yon,  as  a  matter  of 
law,  founded  upon  the  undisputed  evi- 
dence in  the  case,  that  this  defendant  was 
gruUty  of  negligence  which  produced  this 
injury."  It  will  be  seen  that  the  court 
thus  took  from  the  Jury  the  question  o( 
the  defendant's  negligence,  and,  as  it  ap^ 
pears  to  us,  in  so  doing  it  necessarily  de- 
termined, as  a  matter  of  law,  that  the 
plaintiff  was  so  inexppjrlenced  that  he  was 
entitled  to  special  indtrnctions  or  caution 
as  to  the  increased  danger  of  coupling  cars 
with  double  dead-woods.  Now,  that  was 
a  disputed  point  in  the  case,  and  evidence 
bad  been  glvea  which  tended  to  show  that 
the  plaintiff  had  sufflcient  experience  In 
conplinK  freight-cars  to  dispense  with  the 
necessity  of  such  special  instructions,  even 
it  the  law  Imposed  the  duty  upon  the  de- 
fendant to  give  them  in  the  case  of  an  in- 
experienced person.  At  all  events,  that 
question  should  hare  been  submitted  to 
the  Jury  upon  all  the  evidence  bearing 
upon  it.  But  It  is  obvions  that  it  was 
not  fairly  submitted,  becaase  the  coart 
held  that  the  defendant  company  was 
gnilty  of  negligence  which  produced  the 
injury,  though  the  only  act  of  negligence 
relied  on  was  its  failure  to  give  the  plain- 
tiff notice,  when  he  was  employed,  of  the 
danger  in  coupling  cars  with  double 
dead-woods.  It  is  said  be  was  so  inex- 
perienced, and  knew  so  little  of  the  differ- 
ence between  cars  of  double  or  single 
dead-woods,  that  be  should  have  bad  spe- 
cial instructions  as  to  the  proper  way  of 
making  conpiings;  but  that  certainly  was 
not  an  undisputed  fact  in  the  case,  and  It 
was  not  properly  submitted,  as  it  should 
have  been,  together  with  the  question  of 
the  defendant's  negligence.  The  question 
of  contributory  negligence  was  submitted 
in  another  portion  of  the  charge.  The 
Jury  were  in  tact  told  that,  it  the  plaintiff 
was  to  blame,  if  by  the  exercise  of  ordi- 
nary care  and  prudence  and  by  the  nse 
of  bis  eyes  and  other  senses  be  could  have 
discovered  the  kind  of  Instrumentalities 
or  the  kind  of  coupler  need  on  the  cars, 
and  could  have  seen  the  danger,  he  was 
bound  to  do  so.  The  plaintiff  admits  in 
his  testimony  that  he  did  not  notice  the 
cast-Iron  buffers  on  the  cars,  and  did  not 
know  that  there  was  any  more  danger  in 
coupling  such  cars  than  in  coupling  ordi- 
nary ones;  that  he  attempted  to  make  the 
coupling  without  looking  to  see  what 
kind  of  coupling  it  was.  This,  In  sub- 
stance, is  his  testimony  upon  that  point. 
We  shall  not  dwell  upon  the  question  of 
contributory  negligence,  as  the  rase  must 
go  back  for  a  new  trial,  and  the  evidence 
may  be  different.  This  court  has  in  many 
decisions  laid  down  the  rule  on  the  sub- 
ject, especially  in  Kelly  v.  Abbot,  63  Wis. 
807,  23  N.W.  Kep.  890.  That  case  was  crit- 
icised on  the  argument  as  being  in  conflict 
with  other  decisions  upon  this  subject, 
but  we  do  not  so  understand  the  case. 


The  doctrine  of  that  case  wo  consider 
sound,  and  we  certainly  see  no  reason  for 
qnallfyinK  or  changing  the  rale  tliere  laid 
down.  This  is  the  only  answer  we  feel 
called  upon  to  make  upon  the  strictures 
on  tha  t  case.  The  Judgment  b(  the  rirenit 
court  must  be  reversed,  and  tbacaose  re- 
manded for  a  new  trial. 


Wheeler  v.  Wheeler. 
(Supreme  Court  of  Wiscontln.   Marob  17, 1801.) 
Habbiaos — Suit  to  AimuL — ^Wm'B  FBOPHBrr. 

1.'  Under  Rev.  Bt  ^Ib.  |  2871,  which  pro- 
vides that  the  court,  upon  annulling  a  marriage, 
may  restore  to  the  wife  any  estate  which  the  hus- 
band may  have  received  from  her,  the  court  may 
compel  the  husband  to  retnm  to  the  wife  money 
which  he  has  received  from  her,  with  Interest 
thereon^ven  thoogh  the  marriage  is  void  in  law. 

S.  Where  it  appears  that  the  wife  after  mar- 
riage carried  on  a  business  which  was  conducted 
by  the  husband,  a  decree  awarding  one-half  the 
net  profit  of  the  business,  with  intereet,  to  the 
wife  is  not  unreasonable  under  said  statute. 

Appeal  from  circuit  court,  Waakesba 
county ;  A.  Soott  Sloan,  Judge. 

T.  W.  Hatg^t,  for  appellant.  Ryan  S 
Merton,  tor  respondent. 

Cole,  C.  J.  We  perceive  no  error  in  the 
Judgment  in  this  case  of  wbich  the  defend- 
ant can  complain.  The  action  was  origi- 
nally brought  to  annul  the  marriage, 
which  was  void  In  law.  Bee  Wheeler  ▼. 
Wheeler,  76  Wis.  681,  45  N.  W.  Rep.  681. 
The  marriage  was  annulled,  and  the  court 
proceeded  to  restore  to  the  plaintiff  the 
property  which  the  defendant  bad  received 
from  her  while  they  lived  together  as  hus- 
band and  wife.  It  is  practically  admitted 
that  the  defendant  received  f  994.88  In  va- 
rious sums,  from  time  to  time,  of  ber  mon- 
ey. This  money  he  used  in  and  about  bl» 
business,  and  the  court  charged  blm  Inteiv 
est  at  the  rate  of  7  per  cent,  on  tbe  differ- 
ent sums,  as  the  money  was  received.  It 
is  objected  that  tbe  defendant  should  not 
have  been  req aired  to  pay  interest  on  this 
money,  because  it  was  not  strictly  "es- 
tate" whirb  be  received  from  ber.  Tbe 
statute  provides  that  tbe  coart,  upon  ren- 
dering a  Judgment  annulling  a  marriage, 
may  make  provision  for  restoring  to  tbe 
wife  tbe  whole  or  such  part  as  it  shall 
deem  Just  and  reasonable  of  any  estate 
which  the  husband  may  have  received 
from  her,  or  the  value  thereof.  Section 
^71,  Rev.  St.  This,  upon  a  former  appeal, 
was  held  to  apply  to  a  case  like  the  pres- 
ent, tbough  the  marriage  was  void  in  law. 
Now,  when  the  husband  has  receiyed  the 
money  of  his  wife,  and  has  used  It,  why 
should  be  not  restore  It  with  interestt 
We  certainly  see  nothing  inequitable  In 
charging  blm  with  interest,  under  such 
circumstances.  Interest  is  an  Incident  to 
the  principal,  which  the  defendant  has  had 
tbe  benefit  of.  Presumably  tbe  defendant 
has  made  the  interest  in  the  use  of  tbe 
money.  It  is  therefore  right  and  proper  to 
require  him  to  restore  it  with  the  princi- 
pal which  be  received.  It  appears  that 
after  the  marriage  the  plaintiff  carried  on 
tbe  business  of  buying  and  selling  models 
and  charts  for  female  dresses.  The  ref- 
eree and  court  found  from  tbe  testimoav 
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that  ttae  net  profit  of  this  buslneBa  waa 
aboat  fS.lSS.  One-balf  of  thla  amouot, 
aobject  to  certain  deductions,  tbe  court 
awarded  tbe  plaintiff,  witb  interest  tbere- 
on  from  tbe  commencement  of  tbe  suit. 
Tbere  is  snreljr  nothing  unreasonable  or 
onjust  in  that  allowance.  Tbe  defendant 
was  given  one-bait  of  the  profits  of  the 
business,  which  was  a  most  liberal  com- 
pensation for  tbe  services  he  rendered  in 
conducting  it.  This  buBiness,  as  tbe 
learned  circuit  Judge  observes,  was  her 
business,  and,  bad  tbe  marriage  been 
valid,  she  woidd  probably  have  been  enti- 
tled to  all  the  profits  of  it,  as  ber  sepa- 
rate estate  under  tbe  statute.  Sections 
2343,  2344,  Bev.  St.  Be  this  as  it  may,  the 
court  below  was  very  Iil>eral  to  the  defend- 
ant in  adjusting  tbe  matter,  and  we  per- 
ceive no  ground  for  dlstArbing  tbe  allow- 
ance which  he  made  tbe  plaintiff  on  this 
point.  The  defendant  is  a  man  of  some 
property,  and,  it  a  divorce  had  been  grant- 
ed for  a  statutory  cause,  the  court  granting 
it  would  doubtless  ha  ve  ad)  adged  tbe  plain- 
tiff as  much  alimony  out  utthe  defendant's 
property  as  she  will  now  receive  under  the 
judgment  which  is  appealed  from.  So  in 
no  view  of  the  case  do  we  see  any  ground 
for  interfering  witb  the  amount  whlcb  tbe 
court  awarded  to  her,  and  the  judgmeut 
la  therefore  affirmed. 


Jamison  t.  Sntdbr. 

(Suprenw  Covrt  of  Wiseontin.    March  17,  1891.) 

Lost  Wiu*— Probati  o»  Copt— Appeai.. 

1.  Where  at  the  time  a  will  waa  admitted  to 
irrohate  an  heir  waa  livlnif  at  a  distance,  and 
where  she  oonid  not  get  legal  advlue,  and  was 
ignorant  of  her  righta  In  the  estate,  an  appeal 
ibonld  be  granted  ker  from  the  county  to  titie 
elrciiit  cout,  on  application  a  year  after  entry 
of  the  order,  uider  Bev.  Bt.  Wis.  {  4085,  provid- 
ing that  if  any  person  aggrieved  by  an  act  of  the 
ooanty  court  shall  from  any  cause,  without  famt 
on  hia  part,  have  omitted  to  take  an  appeal  ao- 
cordlng  to  law,  the  oircoit  court  may.  If  It  appear 
that  justice  requires  a  revision,  allow  an  appeal 
within  such  time  as  it  shall  deem  reasonable. 

2.  On  such  appeal  the  order  should  be  set 
aside,  and  the  case  tried,  when  it  appears  that 
the  paper  admitted  to  probate  as  a  will  in  place 
of  the  lost  original  was  a  copy  made  from  tbe 
n^moranda  of  the  lawyer  who  drew  the  will,  and 
the  petition  and  atadavlts  allege  that  testator 
stated,  and  tbere  are  facts  tending  to  show,  ttiat 
he  destroyed  the  will. 

Appeal  from  circuit  court.  Waukesha 
county :  A.  Scott  Sloan,  Judge. 

Kev.  St.  Wis.  S  4085,  provides  as  follows : 
'If  any  person  aggrieved  by  any  act  of  tbe 
county  court  or  commisaiouersto  examine 
claims  shall  from  any  cause,  without  fault 
on  his  part,  have  omitted  to  take  his  ap- 
peal according  to  law,  tbe  circuit  court  of 
tbe  same  county  may ,  it  it  sball  appear  that 
Justice  requires  a  revision  of  the  case,  on 
the  petition  of  tbe  party  aggrieved,  and  up- 
on socb  terms  and  within  such  time  as  it 
shall  deem  reasonable,  allow  an  appeal  to 
be  taken  and  prosecuted  in  like  manner 
and  with  the  same  effect  as  though  done 
seasonably. " 

JTraak  C.  Park,  for  appellant,  tty^a  A 
MertoB,  for  respondeat. 


CoLB,  C.  J.  Upon  tbe  petition  presented 
we  think  the  circuit  court  sbould  have  al- 
lowed an  appeal  from  tbe  order  of  the 
county  court,  which  admitted  to  probate 
an  alleged  copy  of  tbe  will  of  Isaac  Smith. 
Such  order  of  tbe  county  court  was  made 
on  tbe  26th  day  of  November,  1889,  and  tbe 
application  to  tbe  circuit  court  to  allow 
an  appeal  from  tbe  order  was  made  with- 
in a  year.  Section  40S6  of  tbe  Revised 
Statutes  gives  tbe  circuit  court  ample 
power  to  allow  an  appeal  from  thn  order 
on  the  petition  of  a  party  aggrieved  there- 
by within  a  year,  upon  such  terms  as  it 
may  deem  reasonable ;  tbe  appeal  to  have 
tbe  same  effect  as  though  it  had  been  sea- 
sonably taken.  Tbe  petition  fully  excuses 
tbe  default  on  tbe  part  of  the  petitioner  in 
not  taking  an  appeal  within  tbe  60  days 
tUlowed  tor  doing  so.  She  was  living  in 
California,  in  a  mountainous  district, 
away  from  friends  or  wliere  she  could  ob- 
tain legal  advice,  when  the  order  in  ques- 
tion was  made,  and  she  was  ignorant  of 
ber  rights,  and  of  what  was  being  done  in 
the  settlement  of  her  father's  estate,  until 
tbe  40  days  for  taking  an  appeal  bad  ex- 
pired. If  she  had  any  information  that  a 
copy  of  the  will  bad  been  admitted  to  pro- 
bate as  the  will  of  her  father,  she  surely 
bad  no  correct  information  on  the  sub- 
ject, and  did  not  know  what  steps  it  was 
necessary  to  take  under  tbe  statute  to  ob- 
tain a  revision  of  tbe  order.  She  is  the 
only  child  of  the  testator,  and  will  take 
bis  estate,  subject  to  tbe  rights  of  ber 
mother.  It  he  died  intestate.  Tbe  original 
will  cannot  be,  or  was  not,  found,  and 
tbere  is  attached  to  the  petition  a  letter 
and  affidavits  of  persons  who  state  that 
tbe  testator  bad  told  them  be  had  de- 
stroyed tbe  will,  or  bad  made  another  dis- 
position of  bis  property.  B6t  tbe  fact  it- 
self that  the  will  could  not  be  found  raises 
a  strong  presumption  that  It  was  de- 
stroyed by  the  testator  In  bis  life-time.  It 
appears  that  the  copy  of  tbe  will  which 
was  admitted  to  probate  was  obtained 
from  the  memoranda  of  the  lawyer  who 
drew  the  original.  Tbe  petitioner  states 
that  her  father  was  a  careful  man  In  keep- 
ing his  papers,  and  bad  a  large  number  of 
notes,  mortgages,  and  other  valuable  pa- 
pers in  bis  possession ;  and  it  Is  certainly 
strange,  if  be  bad  not  intentionally  de- 
stroyed his  will,  that  it  waa  not  found 
among  these  papers.  At  all  events,  tbe 
matter  stated  in  tbe  petition  presents  a 
case  for  allowing  an  appeal  from  the  or- 
der of  the  county  court  admitting  the  copy 
of  tbe  will  to  probate,  and  there  are  strong 
grounds  for  believing  that  Justice  will  be 
promoted  by  the  revision  of  that  order. 
We  are  clearly  of  tbe  opinion  that,  under 
the  circumstances.  It  was  an  abuse  of  dis- 
cretion on  tbe  part  of  the  oircuit  court  in 
not  allowing  tbe  appeal  as  asked.  The 
question  as  to  whether  or  not  tbe  original 
will  was  destroyed  by  the  testator  is  im- 
portant, and  sbould  undergo  further  ex- 
amination and  inquiry.  We  therefore 
think  the  order  of  the  circuit  court  must 
be  reversed,  and  the  cause  remanded,  with 
directions  to  allow  an  appeal  as  prayed 
for. 
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SaciTRiTT  Statb  Bjlnk  r.  Haink. 
{Supreme  Court  of  JTebreuko.    March  10,  18Sa.) 

SUBSOBIPTIOH  TO  BAXKISS  OobFORATIOH. 

A  banking  organization  in  Franklin  conn 
ty  proposed  to  remove  to  Grand  Island,  and  or- 
ganize there  with  a  oapltal  stock  of  $126,000,  and 
erect  a  business  hoase  of  a  oertain  description 
on  a  lot  designated,  provided  that  R.  and  other 
persons  would  subscribe  tSO,000  to  the  capital 
stock.  Thirty-five  thousand  dollars  were  in  f  aot 
subscribed  by  R.  and  others.  In  an  action  by 
the  bank  against  R.  the  facts  were  stated,  to- 
gether with  the  contract  of  R.  and  others,  and  it 
was  alleged  that  the  bank  had  duly  performed 
all  the  conditions  on  Its  part  to  be  performed. 
Held,  that  th«  petition  stated  •  oaoae  of  action 
against  R. 
{SyVabiu  by  the  Court) 

Error  to  district  court.  Hall  coanty; 
Habbibon,  Judge. 

O.  A.  Abbott,  for  plaintitt  Id  error. 
Tburomel  <ft  Plntt,  tor  defendant  in  error. 

Maxwell,  J.  The  qaestion  presented 
In  this  case  Is  tbe  sufficiency  of  the  peti- 
tion. A  demurrer  thereto  was  sostatned 
In  the  court  below,  and  the  action  dis- 
miased.  Tbe  petition  is  as  follows:  "The 
plaintiff  complains  of  the  defendant,  and 
alleKea  that  It  is  a  corporation  duly  or- 
ifcauiced,  cxlstinsr,  and  doing  business  un- 
der the  laws  of  the  state  of  Nebraska,  and 
has  its  principal  office  and  place  of  busi- 
ness in  tbe  city  of  Grand  Island.  Neb. 
That  heretofore,  to-wit.  on  or  about  the 
1st  day  of  March,  A.  D.  1888,  the  said  John 
6.  Baine,  with  other  persons,  entered  into 
an  agreement  In  writing  between  them- 
selves, whereby  and  by  the  terms  whereof 
they  mutually  agreed  to  and  with  each 
other  to  organise  a  banking  institution  In 
the  city  of  Grand  Island,  having  a  branch 
in  tbe  city  of  Franklin.  In  this  state,  and 
under  and  In  conformity  with  the  laws  of 
the  state  of  Nebraska,  and  mutually 
agrped  to  and  with  each  other  to  subscribe 
for  and  pay  fur  the  uses  apd  purposes  of 
the  organisation,  maintenance,  and  car- 
rying on  Raid  banking  Institution,  the 
sums  of  money  designated  and  set  out  in 
said  contract  respectively,  and  in  the  man- 
ner therein  stated.  That  tbe  said  John  G. 
Ralne,  by  the  style  of  'J.  O.  Balne,'  sub- 
scribed said  agreement,  and  designated 
therein  as  the  amount  which  he  would 
pay  the  sum  of  f  10,000.00,  which  said  sum 
was  payable  as  follows,  to-wIt,  f5,000 — 
belug  50  per  cent,  of  the  amount  of  his  said 
subBcrlption— on  or  before  tbe  lat  day  of 
May,  A.  D.  1889,  and  to  pay  thereafter  In 
five  monthly  payments  the  sum  of  fl.OOO 
each,  or,  at  his  option,  in  lieu  of  said  five 
payments  of  f  1,000,  or  to  pay  the  full  sum 
of  f  6.000,  being  the  residue  of  bis  said  sub- 
scription, all  on  or  before  the  Ist  day  of 
August,  A.  D.  18S9.  A  copy  of  said  con- 
tract and  subscription  list  is  hereto  at- 
tached, and  marked  'Exhibit A,' and  made 
a  part  ut  this  petition.  That  afterwards, 
and  prior  to  the  29th  day  of  March,  A.  D. 
1889,  the  subscribers  above  referred  to,  in 
pursuance  of  a  notice,  met  at  the  office  ut 
O.  B.  Thompson,  In  the  city  of  Grand  Isl- 
and, and  duly  organised  themselves  by 
the  election  of  J.  F.  Zedlker  as  president, 
and  O.  B.  Thompson  as  secretary,  and 
duly  adopted  and  agreed  upon  articles  of 


incorporation  for  the  purpose  of  incorpo- 
rating under  the  style  and  name  of  '  The 
Security  State  Bank  of  Grand  Island,  Neb.' 
That  tbe  articles  of  Incorporation  then 
adopted,  agreed  upon,  were  afterwards, 
by  the  said  John  G.  Raine  et  al.,  duly  exe- 
cuted, acknowledged,  and  afterwards  duly 
filed  for  record  in  tbe  office  of  the  coan'^ 
clerk  of  said  Hall  county,  according  to  tbe 
statutes  of  the  state  of  Nebraska  in  such 
cases  made  and  provided  That  tbe  Secur- 
ity State  Bank,  so  organised  as  aforesaid, 
is  the  same  bank  agreed  to  be  organised 
and  referred  to  In  said  original  subscrip- 
tion list,  a  copy  of  which  is  hereto  at- 
tached, and  marked  'Exhibit  A.'  That 
the  said  Security  State  Bank,  the  plaintitf 
barein.  has  duly  performed  all  the  condi- 
tions in  said  snbsulpUMi  Mst  -aad  agswa- 
ment  contained  ^n  its  part  to  be  kept  and 
performed.  That  the  said  John  G.  Balne, 
defendant,  did  not  on  the  let  day  of  May, 
A.  D.  1889,  pay  tbe  said  amount  uf  f6,000, 
—being  SO  per  cent  of  tbe  amount  of  said 
subscription  as  therein  agreed,— nor  hath 
he  yet  paid  the  same,  or  any  part  thereof, 
to  the  damage  of  said  plaintiff. "  The  con- 
tract referred  to  in  the  petition  Is  as  fol- 
lows: "  Whereas,  the  stockholders  of  the 
First  National  Bank  of  Franklin,  Nebras- 
ka, (capital,  f60,000.U0.)  propose  to  discon- 
tinue said  bank,  and  to 'organise  at  Grand 
Island,  Nebraska,  a  bank  under  the  state 
laws,  with  a  capital  of  f  126,000.00,  to  be 
paid  in  cash,  and  to  maintain  at  Frank- 
lin, Neb.,  a  branch  as  long  as  tbe  same 
proves  satiRfacturlly  profitable;  and 
whereas,  said  new  bank  proposes,  in  case 
the  citizens  of  Hall  Co.,  Neb.,  will  sub- 
scribe for  f30,000.00  of  the  stock  therein, 
to  purchase  lots  opposite  the  Opera- 
House  in  Grand  Island,  and  erect  thereon 
during  the  year  1889a  building  to  cost'not 
less  than  f26,000.00,  to  be  55x91,  (or 
longer,)  8  or  4  stories  In  height,  with 
stone  front  on  Locust  street,  and  built 
Bubstantlallv  In  accordance  with  the 
sketch  prepared  by  H.  F.  Jul.  Feurhman, 
arcbltect:  Now,  therefore,  we,  the  under- 
signed, desiring  to  promote  so  worthy  an 
enterprise,  and  believing  that  tbe  organis- 
ing of  said  bank  and  erecting  of  said  build- 
ing would  be  of  great  benefit  to  the  inter- 
ests of  Grand  Island  and  Hall  Co.,  and 
prove  a  profitable  investment,  do  hereby 
subscribe  tbe  amounts  opposite  our  re- 
spective names  to  tbe  capital  stock  of  said 
proposed  bank  under  theforegoing  propo- 
sition and  on  the  following  conditions,  to- 
vfit:  1st.  That  said  lots  shall  be  turned 
over  to  said  proposed  bank  at  a  yalna- 
tion  satisfactory  to  a  majority  of  the  un- 
dersigned. 2nd.  That  should  the  stock- 
holders In  said  national  bank,  or  any 
other  proposed  stockholders  in  tbe  pro- 
posed new  bank,  turn  In  as  payment  for 
stock  in  the  new  bank  any  notes  in  lieu  of 
cash,  the  same  shall  be  guarantied  as  to 
principal  and  at  least  10%  interest,  in 
manner  and  form  satisfactory  to  the  ma- 
jority of  tbe  undersigned.  3rd.  That  the 
organisation  and  management  of  said 
proposed  bank  shall  likewise  meet  with 
the  approval  of  a  majority  of  tbe  stock 
subscribed  hereto,  on  a  vote  of  said  stock 
by  itself  at  said  organisation  meeting. 
4th.  That  the  stock  subscribed  below  shall 
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be  paid  In  as  (ullows ;  50%  on  or  before 
May  Ist,  1888.  and  thereafter  in  five  month- 
ly payiiienta  of  10%  each ;  or,  In  lien  of 
aald  last  Are  payments,  one  payment  of 
50%  on  or  before  Aagast  Ist,  1889,  at  the 
option  uf  the  individual  snbscribers  there- 
of." This  contract  is  signed  by  11  per- 
sons, inclading  the  defendant;  tbeaggre- 
Kate  of  the  sabscrlptlons  being  $85,000. 
It  will  thus  be  seen,  if  the  statements  of 
the  petition  are  trae,  that  the  plaintiff 
bank  was  organised  at  Grand  Island  with 
a  capital  stocit  of  f  125,000,  and  nndertook 
to  erect  a  certain  balldlng  on  a  certain  lot 
in  that  dty.  provided  the  defendant,  with 
other  persons,  would  subscribe  and  pay 
into  tbe  stoclc  of  said  banit  the  sum  of 
930,00a  It  does  appear  that  936,000  were 
sabscribed,  and,  so  far  as  appears,  soch 
sabscTlptlons  were  bona  Ode.  All  tbe 
conditions,  therefore,  upon  which  the  de- 
fendant had  entered  into  the  contract. 
have  been  complied  with,  and  apparently 
the  bank  Is  entitled  to  recover.  If  the  de- 
fendant has  a  defense  to  the  action,  he 
shoald  set  it  np  by  answer.  Tbe  Jadg- 
ment  of  the  district  court  is  reversed,  and 
the  cnnse  remanded  for  farther  proceed- 
ings.   The  other  ]adges  concur. 


State  ex  rel.  Ahern  t.  Walsh. 

{Supreme  Court  <tf  NetmuOta.   Haroh  8,  UBL) 

Taxatiox— EzmFTioN  or  IxpitovsiaKT  Bomw— 

ScHooi.  Taxi»— CoHsrrrunoHAi.  Law. 

1.  The  affedt  of  the  proviaions  of  the  "Act 
Mttiacr  aside  the  revenoe  arising  from  the  taza- 
tloQ  ofworka  of  internal  improvements  to  pay  the 
bonds  iaaned  to  oonstract  or  complete  the  same, " 
approved  Febmarv  ao,  1875,  la  to  exempt  tne 
worltB  of  internal  fmpgrovement  within  a  preclnot 
which  has  Issaed  its  bonds  to  aid  in  tbe  con- 
struction of  the  same  from  paying  any  state,  coan- 
ty,  preoinot,  or  sohool  tax,  until  such  bonds  are 
pud,  and  is  therefore  in  oontrarention  of  seoUoD 
1,  art.  0.  of  tlie  oonstitntlon. 

S.  Tlie  aot,  so  far  as  it  has  the  efteot  to  ex- 
empt wortn  of  internal  improvement  from  the 
payment  of  a  school  tax  lawrally  levied  thereon, 
conflicts  with  that  part  of  section  4,  art.  8,  of  the 
coostitntion,  which  provides,  "•  4  •  ^^^  each 
other  means  as  the  ietrislature  may  provide  shall 
be  exclusively  applied  to  the  support  and  main- 
tenance of  common  schools  in  each  school-district 
in  the  state. " 

8.  The  word  "means, "  as  used  in  said  clause, 
includes  moneys  arising  from  annual  taxation 
for  sohool  purposes  levied  under  legislative  au- 
thority. District  Tp.  of  Dubuque  V.  County  Judge, 
U  Iowa,  250;  Crosby  v.  Lyon,  87  Cal.  'MS. 

4.  The  aot  of  February  20,  1875,  took  efleot 
prior  to  the  adoption  of  the  present  constitu- 
tion, and  was  valid  when  passed.  Its  provisions 
are  in  force  as  to  all  internal  improvement  XxsaSa 
issued  by  a  township,  precinct,  city,  or  village 
after  the  passage  of  the  act  and  prior  to  the 
adoption  of  the  constitution. 
OflUatnu  by  the  Court.) 

Ifaadamaa. 

E.  W.  Tbomaa  and  Frank  Marttn,  for 
relator.  E.  A.  Tucker  and  labam  Reavia, 
lot-  respondent. 

NoBTAL,  J.  This  is  an  original  applica- 
tion tor  a  peremptory  writ  of  mandamus 
tocompel  tbe  respondent,  as  county  treas- 
urer of  Bicbardson  county,  to  pay  the  re- 
lator, as  treasurer  of  school-district  No. 
84  of  said  county,  certain  moneys  derived 
from  certain  taxes  levied  and  assessed  for 


the  Buppprt  of  tbe  schools  in  said  school- 
district.  Tbe  petition  alleges,  in  sub- 
stance, that  the  relator  is  the  treasurer  of 
school-district  No.  84,  in  Richardson  coun- 
ty, and  that  the  respondent  is  tbe  treas- 
urer of  said  county.  That  in  the  year 
1876  Muddy  precinct  in  said  county,  and 
In  which  said  school-district  is  sitoated. 
Issued  its  bonds  to  the  amount  of  916,000 
to  aid  In  tbe  constructing  of  the  Midland 
Pacific  Railroad  through  said  precinct 
and  school-district,  and  that  said  bonds 
are  ontatandiug  and  unpaid.  That  said 
railroad  runs  through  said  school-district, 
but  that  several  other  school-districts 
of  said  precinct  are  not  touched  by  said 
railroad.  That  for  the  fiscal  years  1887, 
1888,  and  1889  taxes  were  levied  for  state, 
county,  and  school  purposes  upon  the 
property  of  said  railroad  company,  situat- 
ed in  said  precinct,  including  the  road- 
bed, right  of  way,  and  superstructures 
thereon,  main  and  side  tracks,  depot 
buildings,  and  depot  grounds,  and  that 
said  taxes  have  been  duly  paid  to  tbe 
treasurer  of  said  county.  That  the  taxes 
so  paid  for  the  year  1887  were  f800,  of 
which  amount  f66.45  was  levied  and  col- 
lected for  said  school-district;  for  the 
year  1888  there  was  paid  f  700.  of  whicli 
amount  f79  was  levied  and  collected  for 
said  school-district;  and  for  the  year  1889 
there  was  paid  t800,  of  which  amount 
f 76.18  was  levied  and  collected  for  said 
school-district.  That  the  respondent  has 
said  moneys  in  bis  hands,  and  refuses  to 
pay  the  same  to  the  treasurer  of  said 
school-district,  although  the  same  has 
been  duly  demanded.  That  the  county 
board  of  said  county,  on  June  9,  1887, 
made  an  order  that  all  revenue  derived 
from  taxation  upon  said  railroad  proper- 
ty in  said  precinct,  as  well  as  in  the  other 
precincts  In  said  county,  should  be  set 
apart  as  a  special  fund,  and  be  applied  ex- 
clusively to  pay  the  Interest  and  principal 
of  the  bonds  issued  by  said  precincts  to 
said  railroad  company,  as  provided  by 
sections  1,  2,8,  art.  7,  c.  77.  of  tbe  Compiled 
Statutes.  That  the  treasurer  of  the  sever- 
al school-districts  affected  by  said  order 
and  entitled  to  a  portion  of  tbe  moneys 
so  collected  by  the  respondent  have  de- 
manded of  him  their  several  parts.  That 
tbe  relator,  iMing  in  doubt  as  to  bis  duties 
in  the  premises,  has  refused  to  distribute 
said  moneys  among  the  several  funds  as 
required  by  law,  or  to  pay  any  part  there- 
of to  any  of  the  school-districts,  and  that 
the  moneys  so  paid  to  tbe  respondent 
have  not  been  applied  to  any  purpose, 
but  remain  in  bis  hands.  The  defendant 
demurs  to  the  petition  on  the  ground 
that  the  facts  therein  stated  are  Insuffi- 
cient to  constitute  a  cause  of  action. 

The  defendant  bases  his  refusal  to  pay 
over  the  money  upon  the  act  of  the  legis- 
lature entitled  "An  act  setting  aside  the 
revenue  arising  from  tbe  taxation  of 
works  of  internal  improvement,  to  pay 
the  bondi  issued  to  construct  or  com- 
plete tbe  same,"  which  took  effect  Febru- 
ary 20, 1875.  Section  1  reads  as  follows; 
"That  If  any  township,  precinct.  Incorpo- 
rated city,  or  village  in  this  state  shall  is- 
sue any  bonds  to  aid  in  the  construction 
or  completion  of  any  works  of  internal 
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improrcment,  the  revennea  arialng  from 
the  taxation  ot  sncb  Intprnal  Improve- 
menta  aball  be  apt  apart  torever  to  pay 
the  intereatand  principal  upon  aaid  bouda 
until  the  aame  aball  be  fully  paid ;  and  in 
the  event  that  aucb  revennea  aball  not  be 
eufilclent  to  pay  auch  bonda  at  tbdir  ma- 
turity, Rucb  revennea  aball  atill  be  aet 
apart,  and  aball  be  credited  to  the  general 
fund  required  from  aucb  township,  pre- 
cinct, Incorporated  city,  or  village,  before 
auch  tax-Hat  la  extended,  until  the  aame 
ahall  be  fully  reimburaed. "  Section  3  pro- 
videathat  "  the  treaaurer  having  control 
of  auch  revennea  aball  keep  the  aame  in  a 
aeparate  fnnd  for  the  purpoae  afore- 
aaid."  The  money  In  controveray  waa 
not  levied  for  the  purpoae  of  paying  the 
bonda  of  Muddy  prpcinct,  but  for  acbool 
purpoaea.  The  defendant  aeeka  to  divert 
it  from  the  apeuiflc  object  for  which  It  waa 
levied  and  collected,  and  appropriate  it 
for  the  purpose  of  paying  the  principal 
and  intereat  of  aaid  bonda,  aa  provided  by 
the  act  above  referred  to.  The  relator 
claima  that  aaid  act  conflicta  with  certain 
proviaiona  of  the  atate  conatitution,  and 
la  therefore  void.  It  will  be  noticed  that 
the  legislative  enactment  uf  1875,  which 
appropriatee  and  seta  apart  the  moneya 
arlaing  from  the  taxation  of  Internal  im- 
provementa  to  pay  the  principal  and  in- 
tereat opon  the  bonds  laaued  to  aid  In  the 
conatruction  of  the  aame,  waa  paased 
prior  to  the  adoption  of  the  present  con- 
stitution. Tbe  old  conatitution  contained 
no  provlaion  requiring  that  tbe  levy  of 
taxea  ahonld  be  uniform,  nor  did  It  con- 
tain a  limitation  npon  the  legialative 
power  of  impoatng  or  diatributing  taxea. 
It  therefore  cannot  be  succeasfally  con- 
tended tbat  the  act  of  1875  waa  nnconati- 
totional  at  tbe  time  of  ita  pasaage.  The 
petition  allegea  that  Muddy  precinct  ia- 
aned  ita  bonda  In  tbe  anra  of  f  16,000  to  aid 
in  the  conatruction  of  tbe  Midland  Pacific 
Railroad  in  tbe  j'ear  1876,  but  it  containa 
no  averment  tbat  they  were  iaaued  after 
November  lat  of  that  year,  tbe  date  tbe 
present  conatitution  took  effect.  It  ia 
stated  in  tbe  brief  of  the  reapondent,  and 
is  not  diaputed  by  the  other  side,  tbat  tbe 
bonda  were  voted  and  issued  after  the 
I>assage  of  said  law,  but  before  the  forma- 
tion and  adoption  of  the  present  constitn- 
tion.  We  aie  therefore  called  npon  to  de- 
termine whether  nor  not  said  law  con- 
travenes any  of  the  provisions  of  tbe  con- 
stitution of  1875,  and,  if  eo,  whether  such 
subsequent  constitutional  prohibition  af- 
fects righta  previoualy  acquired  under  said 
law.  Section  1,  art.  9,  of  the  conatitution 
reads  that  "the  leglalature  aball  provide 
aoch  revenue  aa  may  be  needful,  by  levy- 
ing a  tax  by  valuation,  ao  that  every  per- 
Bon  and  corporation  ahall  pay  a  tax  In 
proportion  to  the  value  of  hia,  her,  or  Ita 
property  and  franchlaea.  the  value  to  be 
aacertalned  in  sncb  manner  aa  tbe  legisla- 
ture ahall  direct,"  etc.  The  aection  baa 
been  frequently  conatmed  by  tbia  court, 
and  tbe  uniform  holding  baa  been  that  it 
requirea  that  the  rate  of  asseaament  and 
valuation  of  property  aball  be  unlfomt 
tbrongbout  the  diatrlct  In  which  the  tax 
Is  levied.  It  allows  no  diacriminatlon, 
bnt  each  person  and  corporation  most  be 


taxed  according  to  the  value  of  hte,  her, 
or  Its  property.  It  Is  perfectly  clear  that 
any  atatnte  whicb  has  the  effect  to  re- 
qnlre  taxes  to  be  levied  upon  a  basis  which 
is  not  uniform  is  repagnant  to  the  above 
section  of  the  constitution.  The  effect  of 
aectiona  1  and  8  of  tbe  act  of  1875  ia  to  ex- 
empt the  property  of  a  railroad  in  a  pre- 
cinct which  haa  Issued  bonda  to  aid  in  tbe 
conatruction  of  the  road  from  paying  any 
atate,  county,  precinct,  or  achool-dlatrict 
tax  BO  long  aa  anch  bonda  are  ontatand- 
ing.  In  tbe  caae  at  bar  the  taxea  levied 
and  collected  on  the  property  of  the  rail- 
road company  altua  ted  in  the  school-dis- 
trict for  school  purposes  is  set  apart,  by 
tbe  act  in  question,  to  pay  the  said 
bonds  iBBued  by  the  precinct  in  which  the 
achool-dlatrict  ia  located.  The  amount  of 
such  taxes  must  be  made  up  by  increaa- 
Ing  tbe  taxes  on  all  other  property  in 
tbe  achool-diatrict.  Tbe  appropriating  of 
the  money  levied  and  collected  upon  tbe 
railroad  property  in  thia  precinct  for 
county  purpnsea  muat  be  met  by  increaa- 
ing  the  levy  upon  all  tbe  other  taxable 
property  of  the  county,  thereby  indirectly 
making  the  property  in  tbe  county  out- 
side of  Muddy  precinct  bear  a  portion  ot 
the  bonded  iudebtedneaa  of  tbe  precinct. 
Again,  tbe  petition  ahows  that  the  rail- 
road does  not  run  through  aeveral  bf  tbe 
achool-diatricta  In  Muddy  precinct.  Tbe 
property  in  the  achool-dlatrict  through 
which  tbe  railroad  ia  located  ia  to  tbe 
amount  of  Bchool  moneya  appropriated 
by  thia  law,  indirectly  compelled  to  bear 
more  than  its  Just  proportion  of  the  pre- 
cinct bonds.  Tbe  act  la  therefore  In  con- 
travention of  section  1,  art.  9,  of  tbe  con- 
atitution. Bank  v.  Barber,  24  Kan.  584; 
Croaby  v.  Lyon.  37  Cal.  243;  Sleight  v. 
People,  74  111.  47;  AUhands  v.  People,  82 
111.  234. 

The  California  case  is  quite  similar  to 
the  one  at  bar.  Under  tbe  proviaious  ot 
an  act  of  the  legialatnre  of  California, 
Placer  county  aubacribed  to  the  capital 
atock  of  the  Central  Pacific  Railroad  Com- 
pany, and  iaaned  its  bonds  in  payment  for 
tbe  aame.  For  the  purpoae  of  redeeming 
the  bonda  the  act  created  a  "railroad 
fund, "  to  which  all  the  dividends.  Issues, 
and  profits  arlaing  from  anchenbacrlptlon, 
"together  with  tbe  taxea  tbat  may  be 
paid  by  aaid  company  to  aaid  county  from 
time  to  time, "  are  apportioned  antii  the 
bonda  are  paid.  A  acbool  tax  waa  levied 
npon  all  the  taxable  property  in  the  coun- 
ty, including  the  property  of  the  railroad 
company.  The  company  paid  into  the 
treaaury  of  the  county  under  the  levy,  ?1,- 
034.12.  The  superintendent  of  common 
achoola  for  the  county  applied  for  a  writ 
of  maad&maa  to  compel  the  auditor  of 
the  county  to  apportion  to  tbe  acbool 
fund  of  tbe  county  aaid  moneya.  The 
court  held  that  the  statute  setting  apart 
the  moneys  to  the  railroad  fand  bad  the 
effect  to  exempt  the  railroad  company 
from  tbe  payment  of  a  acbool  tax  lawfully 
levied  upon  ita  property,  and  waa  in  vio- 
lation ot  aectlon  13,  art.  11,  of  the  conati- 
tution of  tbat  atate,  which  proridee  tbat 
"taxation  ahall  be  equal  and  uniform 
throughout  the  atate.'*  Tbe  act  of  1875 
also  conflicts  with  section  4,  art,  8,  of  the 
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eonatltatlon,  wbkh  provides  that  "all 
other  sranta,  gifts,  and  devises  that  have 
been  or  may  hereafter  be  made  to  this 
state,  and  not  otherwise  appropriated  by 
the  terms  of  the  erant,  gift,  or  devise,  the  in- 
terest arising  from  ail  the  lands  mentioned 
In  the  preceding  section,  together  with  all 
the  rents  of  the  unsold  school  lands,  and 
socb  other  means  as  the  legislature  may 
provide,  shall  be  exclnsivriy  applied  to  the 
support  and  maintenance  of  common 
schools  in  each  school-district  in  the  sta  te. " 
This  section  is  almost  identical  with  sec- 
tion 2  of  article  8  of  the  constitution  of  Cal- 
ifornia, and  section  S,pt.2of  articleSof  the 
constitution  of  Iowa.  The  court  of  last 
resort  in  each  nf  tbcRs  states  has  held  that 
the  words,  "and  each  other  means  as  the 
legislature  may  provide,"  include  any 
fund  raised  by  taxation  for  school  pur- 
poses, levied  under  legislative  authority, 
and  that  any  law  having  for  Its  object 
the  diversion  of  such  fund  to  a  different 
purpose,  is  unconstitutional  and  void. 
District  Tp.  of  Dubuque  v.  County  Judge, 
18  Iowa,  260;  Crosby  v.  Lyon,  supra. 
With  that  construction  we  are  satisfied. 
The  Intent  and  meaning  of  the  last  clause 
of  section  4  of  article  8  of  our  constitution 
is  that  moneys  raised  by  taxation  for 
school  purpoues  "shall  be  exclusively  ap- 
plied to  the  support  and  maintenance  of 
common  schools  in  each  school-district  in 
the  state. "  As  s  ta  ted  elsewhere,  the  bonds 
of  Muddy  precinct  were  Issued  prior  to  the 
adoption  of  the  present  constitution.  Its 
provisions  cannot  affect  rights  previously 
acquired.  The  provisions  of  the  act  of 
February  20, 1875, entered  into  and  formed 
a  part  of  the  contract  or  obligation  of  the 
precinct.  The  moneys  arising  from  the 
taxation  of  the  property  of  the  railroad 
company  in  the  precinct  were  pledged  to 
the  payment  of  the  bonds.  The  right  of 
the  bondholder  to  have  this  money  ap- 
plied according  to  the  provlBlons  of  the 
law  in  force  when  the  tndebte<lneBs  arose, 
the  state  could  not  destroy  or  take  away 
by  subsequent  legislative  enactment,  or 
by  adopting  a  constitution.  Von  Hoff- 
man V.  Qniney,  4  Wall.  662:  Fletcher  v. 
Peck,  A  Cranch,  87;  White  v.  Hart,  18 
Wall.  646 :  Bailroad  Co.  v.  Held,  18  Wall.  264 ; 
Railroad  Co.  v.  Magulre,  20  Wall.  86;  Com- 
missioners V.  Armstrong,  46  N.Y.284;  Von 
Baumbach  v.  Bade,  9  Wis.  669 ;  Oatman  v. 
Bond,  16  Wis.  20.  In  Von  Hoffman  v. 
Qoincy,  supra,  the  question  here  presented 
was  fully  considered  and  decided  by  the 
supreme  court  of  the  United  States.  The 
city  of  Quincy  in  the  state  of  Illinois  Issued 
its  bonds  under  the  provision  of  an  act  of 
the  legislature  of  that  state  which, among 
other  things,  provided  for  the  levy  and  col- 
lection of  a  special  tax  to  pay  the  interest  on 
the  bonds,  and  that  the  amount  so  raised 
sbonid  not  be  appropriated  to  any  oth- 
er purpose.  Subsequently  the  legislature 
uassed  a  la  w  which  prohibited  theclty  from 
levying  a  tax  to  exceed  60cents  on  the 9100 
in  any  one  year  to  pay  the  debts  and 
meet  the  general  expenses  of  the  city. 
The  full  amount  of  tax  authorlced  to  be 
Imposed  by  the  act  was  levied,  which  was 
scarcely  sufBcient  to  pay  the  current  ex- 
penses of  the  city.  The  court,  in  the  opin- 
ion, aay :  *  It  is  equally  clear  that,  where 


a  state  has  authorised  a  municipal  corpo- 
ration to  contract  and  to  exercise  the 
power  of  local  taxation  to  the  extent  nec- 
essary to  meet  its  engagements,  the  power 
thus  given  cannot  be  withdrawn  until  the 
contract  Is  satisfied.  The  state  and  the 
corporation,  in  such  cases,  are  equally 
bound.  The  power  given  becomes  a  trust 
which  the  donor  cannot  annul,  and  which 
the  donee  is  bound  to  execute:  and  neither 
the  state  nor  the  corporation  can  any 
more  impair  theobllganpn  of  the  contract 
in  this  way  than  in  any  other.  People  v. 
Bond,  10  Cal.570;  Dominick  v.  Sayre,  8 
Sandf.  566.  The  laws  requiring  taxes  to 
the  requisite  amount  to  be  collected,  in 
forue  when  the  bonds  were  issued,  are  still 
in  force  for  all  the  purposes  of  this  case. 
The  act  of  1863.  In  so  far  as  it  affects  these 
bondSt  is  a  nullity.  It  is  the  duty  of  the 
city  to  Impose  and  collect  the  taxes  in  all 
resijects  as  il  that  act  had  not  been  passed. " 
The  same  principle  was  recognised  and 
applied  by  the  same  court  In  White  v. 
Hart,  supra.  The  case  of  Railroad  Co.  v. 
Saundera  Co.,  17  Neb.  818,  32  N.  W.  Rep. 
660,  bears  upon  the  question  we  are  now 
considering.  In  that  case  it  appears  that 
Saunders  county,  in  the  year  1877,  issued 
its  bonds  under  the  internal  improvement 
law  ol  1869,  to  the  Omaha  &  Republican 
Valley  Railway  Company  in  the  sum  of 
$140,000.  The  proposition  under  which 
they  were  voted  and  issued  provided  for 
a  levy  of  an  annual  tax  to  pay  the  inter- 
est upon  the  bonds  us  the  same  became 
due.  The  legislature  in  1875  passed  an  act 
entitled  "An  act  to  authorise  the  registra- 
tion, collection,  and  redemption  of  county 
bonds. "  The  fifth  section  provides  for  the 
levy  of  a  tax  upon  the  taxable  property 
of  the  county  to  pay  the  Interest  on  such 
bonds,  and  that  the  county  clerk  shall 
"  place  the  same  upon  the  tax-roll  of  the 
county,  in  a  separate  column  or  columns, 
designating  the  purpose  for  which  said 
taxes  are  levied,  and  the  said  taxes  shall 
be  collected  by  the  county  treasurer  In 
the  same  manner  that  other  taxes  are  col- 
lected." A  levy  of  10  mills  on  the  dollar 
was  made  in  1879  on  the  taxable  property 
of  the  county  to  pay  the  Interest  on  its 
said  bonds.  The  plaintiff  brought  suit 
to  enjoin  thecollection  of  the  tax.  claiming 
that  under  the  provisions  nf  section  26  of 
the  act  of  1879,  entitled  "Counties  and 
County  Ofilcera, "the  levy  was  void.  This 
section  provides:  "  Whenever  the  county 
board  shall  deem  It  necessary  to  assess 
taxes,  the  aggregate  of  which  shall  exceed 
the  rate  of  one  dollar  and  fifty  cents  per 
one  hundred  doUara  valuation  of  the  prop- 
erty of  the  county,  except  when  such  ex- 
cess is  to  be  used  for  the  pay  men  t  of  indebt- 
edness existing  at  the  adoption  of  the  con- 
stitution, the  county  board  may,  by  an 
order  entered  of  record,  set  forth  substan- 
tially the  amount  of  such  excess  required, 
and  the  purpose  for  which  the  same  will 
be  required,  and  if  for  the  payment  of  in- 
terest or  principal,  or  both,  upon  bonds, 
shall  In  a  general  way  designate  the  bonds 
and  specify  the  numberofyeare  such  excess 
will  require  to  be  levied,  and  provide  for 
the  snbmision  of  the  question  of  assessing 
the  additional  rate  required  to  a  vote  of 
the  people  of  the  county  at  the  next  elee- 
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tlon  for  cunnty  officers  after  the  adoption 
of  the  resolution.  If  the  proposition  tor 
SDch  additional  tax  be  carried,  the  swne 
shall  be  paid  In  money,  and  in  no  other 
manner. "  It  was  rnled  that  the«e  provis- 
ions had  no  application  to  irnlid  bonds 
issued  before  the  section  tout:  effect,  "  nor. 
Indeed,  does  the  legislatare  poBsess  the 
power  to  impair  the  validity  of  a  contract 
by  restricting  the  levy  of  taxes  below 
what  is  required  to  pay  lawful  interest 
upon  valid  bonds  already  issued."  We 
theref ore-hold  that  the  act  of  February  20, 
1875,  is  in  force  as  to  all  Internal  Improve- 
ment bonds  Issued  by  a  township,  pre- 
cinct, city,  or  village  after  the  passage  of 
that  act  and  prior  to  the  adoption  of  the 
present  constitution.  It  follows  that  the 
relator  is  not  entitled  to  the  relief  demand- 
ed. The  writ  is  denied.  The  other  Jnages 
concur. 


Johnson  v.  Mills. 
{Swpreme  Court  of  Nebraaka.  March  10,  1891.) 
ContihvjlHcs— Absskob  or  Wmraaaas. 
Where  a  motion  for  a  continuance  of  a 
cause,  made  In  the  district  ooort  by  a  defendant 
on  aooonnt  of  the  absence  of  a  co^lefendant  as  a 
witness,  is  supported  by  afBdavlt,  which  sets  out 
specifically  what  facts  the  witness  would  testify 
to,  and  that  there  was  no  other  person  by  whom 
tfae  facts  could  be  proven,  and  it  appearing  that 
the  testimony  is  material  under  the  issues,  that 
diliironoe  has  been  used  to  obtain  it  in  time  for 
the  trial,  and  that  such  testimony  can  be  pro- 
cured by  the  next  succeeding  term  of  oourt,  held, 
the  continuanoe  should  be  granted. 
{Syllabus  by  the  Court.) 

Error  to  district  court,  Nuckolls  coun- 
ty ;  MoRKiB,  Judge. 

Tbos.  C.  Munger  and  C.  F.  McOrew,  for 
Plaintiff  In  error.  S.  A.  Searle  and  C.  S. 
JobastOD,  for  defendant  In  error. 

NoBVAL,  J.  This  action  was  brought  In 
the  court  below  by  Daniel  C.  Mills  against 
D.  H.  McCall  and  Jacob  S.  Johnsun  to  re- 
cover damages  for  an  alleged  breach  of 
contract.  The  petition  alleges,  in  sub- 
stance,  that  the  plaintiff  sold  to  the  de- 
fendants In  May,  1887,  all  the  wool  then 
growing  upon  his  flock  of  4o0  sheep  for  the 
sum  of  20  cents  per  pound,  said  wool, 
when  sheared,  to  be  delivered  at  the  rail- 
road station  in  Angus,  Nuckolls  county, 
between  the  15th  day  uf  June,  1887,  and 
July  Ist  of  the  same  year,  upon  plalntiB 
notltylngthedefendantHthat  thesamewas 
ready  for  delivery;  that  the  defendants 
agreed  to  name  the  time  they  would  re- 
ceive the  wool  between  said  dates;  that 
the  defendants  paid  the  plaintiff  upon  said 
contract  thesnm  of  f  25,  and  agreed  to  pay 
the  remainder  of  the  purchase  price  when 
the  wool  was  delivered;  that  the  plaintiff 
delivered  the  wool  within  the  time,  and 
at  the  place  agreed  upon ;  but  the  dcitend- 
ants  neglected  ana  refused  to  receive  nnd 
pay  fur  the  same,  and  that  the  plaintiff  In 
conseqaecce  thereof  has  sustained  dam- 
ages in  tne  sum  of  f600.  The  defendants 
answered,  admitting  the  contract,  except- 
ing the  time  of  delivery,  which  they  aver 
was  to  be  upon  the  15th  day  of  June,  un- 
less the  plaintiff  notified  the  defendants  to 
the  contrary  previous  to  that  date,  and 
that  they  had  the  option  of  taking  the 


wool  then  or  by  Jane  22d;  tl'at  the  de- 
fendants were  at  Angus  on  June  16th, 
ready,  able,  and  willing  to  receive  and 
pay  for  the  wool,  but  the  plaintiff  conid 
not  and  did  not  deliver  any  of  the  wool 
then  nor  by  June  22d.  The  plaintiff  re- 
plied,  denying  the  allegations  of  the  an- 
swer. Judgment  was  rendered  for  the 
plaintiff  for  the  sum  of  f  572.88.  A  motion 
for  a  new  trial  was  made  by  the  defend- 
ant Jacob  S.  Johnson,  wbicb  was  over- 
ruled. The  petition  In  wror  contains  but 
two  assign  mens  of  error:  Fint,  that  the 
court  erred  in  not  granting  the  motion  of 
the  defendant  Johnson  for  a  contlunanoe; 
and,  second,  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  Prior 
to  the  trial,  the  defendant  Johnson  pre- 
sented to  the  court  a  motion  for  a  contin- 
uance, supported  by  his  own  affidavit. . 
The  continuance  was  asked  to  procure 
the  testimony  of  his  co-defendant,  D.  H. 
McCall.  The  affidavit  states,  In  substance, 
that  McCall  formerly  resided  In  this  state, 
but  now  resides  at  Topeka,  Kan. :  that 
affiant  went  to  said  place  to  see  him  about 
appearing  at  the  trial  as  a  witness,  and 
that  be  promised  to  appear,  but  for  some 
cause  unknown  to  affiant  he  has  failed  to 
do  so :  that  McCall  would  testify  that  the 
plaintiff  agreed,  and  It  was  a  part  of  the 
contract  of  purchase  of  the  wool,  that  the 
plaintiff  was  to  deliver  the  wool  on  the 
15th  day  of  Jnne,  1887,  unless  otherwise 
notified  by  the  defendants  to  deliver  at  a 
date  not  later  than  the  22d  of  said  month; 
that  the  defendants  were  present  at  the 
place  agreed  upon,  at  the  time  stated,  to 
receive  the  wool,  but  that  the  plaintiff 
failed  to  deliver  any  part  thereof,  and  that 
the  plaintiff  had  not  sheared  his  sheep, 
and  was  unable  to  deliver  the  wool  as 
agreed.  Affiant  further  says  that  the 
statements  contained  In  his  affidavit  are 
true;  that  he  knows  of  no  other  witness 
by  whom  he  can  prove  the  same;  and 
that  he  expects  to  procure  the  testimony 
of  the  witness  by  the  next  term  of  court, 
and  cannot  be  ready  tor  trial  before  that 
time.  If  the  statements  contained  in  the 
affidavit  are  true,  which,  for  the  purposes 
of  the  question  now  presented,  must  be  so 
regarded,  the  testimony  of  the  absent  wit- 
ness would  have  shown  thatthere  was  no 
breach  of  the  contract  on  the  part  of  the 
defendants,  but  that  they  were  ready  to 
accept  the  wool  at  the  time  and  place 
named  in  the  contract,  and  that  the  plain- 
tiff failed  to  make  the  delivery  as  agreed. 
The  materiality  of  the  testimony  of  the 
absent  witness  is  obvious.  It  appears 
that  no  other  witnesses  were  known  by 
whom  the  tacts  could  be  proven,  and  that 
the  testimony  of  McCall  could  not  be  pro- 
cured at  the  term  of  court  at  which  the 
case  was  tried,  but  could  be  procured  by 
the  next  succeeding  term.  The  witness 
resided  out  of  the  state,  and  his  attend- 
ance could  not  be  compelled  by  the  process 
of  the  court.  The  issuing  of  a  subpoena 
would  have  been  onavailing.  True,  his 
deposition  could  have  been  taken,  but 
Johnson  had  a  right  to  rely  upon  the 
promise  of  his  co-d^endant  that  he  would 
be  present  and  testify  at  the  trial.  John- 
son made  a  personal  trip  to  Topeka,  tJia 
home  of  the  witness,  to  procure  bis  attend- 
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ance.  Snfflcient  grounds  were  Bbown, 
and  reasonable  diligence  was  ased  by 
Jobnson  to  entitle  blm  to  a  continuance 
of  tbe  case.  As  th'e  judgment  must  be  re- 
rersed  for  the  refusal  to  grant  the  motion 
for  a  continuance,  It  Is  not  deemed  neces- 
Bary  tn  notice  the  other  assignment  of  er- 
ror.  Judgment  reversed  and  a  new  trial 
ordered.  Judgment  accordingly.  The 
other  Judges  concur. 


JORNSOH  ▼.  ParsR. 
(Supreme  Court  c(f  Nebraika.    Mandt  10, 1891.) 

Error  to  distriot  court,  Nuokolls  oaoDty,  Mob- 
xu.  Judge. 

Thomas  C.  Munger  and  C.  F.  MoOreio,  for 
plainUft  In  error.  S.  A.  Searle  and  C.  S.  JfidkM- 
tUm,  for  defendant  in  ecrar. 

lXoBv.li,,  J.  The  record  In  this  case  presents 
the  same  question  of  law  for  determination  as 
in  the  case  (tf  Johnson  v.  Hills,  ante,  866.  (de- 
cided herewith.)  For  the  reasons  stated  in  the 
opinion  in  that  case  the  Jndfrment  of  the  lower 
court  is  rerersed,  and  a  new  trial  granted.  Judg- 
ment accordingly.    The  other  Judges  concur. 


liBwm  T.  Lewis  et  aI. 
(Suvreme  Court  iff  Ntibratka.    March  10, 189L) 
CaXCEUiATIOB  ov  Jci>aMBiiT— Ktidsnob  ov  Pi.t- 


L  In  an  action  hy  a  judgment  debtor  to  oau- 
cel  a  Judgment  obtained  asainst  him  on  the 
ground  of  payment  the  burden  is  upon  him  to 
prove  that  the  Judgment  has  been  paid. 

9.  The  evidenoe  In  the  case  sustains  tbe  flnd- 
inga  of  the  distriot  court, 
(SyUabu*  by  the  Court.) 

Appeal  from  district  coart,  Platte  coun- 
ty :  Mabshall,  Judge. 
McAllister  A  CorneUaa,  tor  appellant. 

NoRVAL,  J.  Harriet  Lewis,  on  June  29, 
1887,  recovered  a  Judgment  against  Bobert 
Lewis  before  a  Justice  of  the  peace  of 
Platte  county  for  the  sum  of  f  130  debt, 
and  cost  of  suit  taxed  at  $21.70.  On  the 
25tfa  da.v  of  April,  1888,  an  execution  was 
Issued  on  the  Judgment,  and  placed  In  the 
bands  of  Daniel  Mock,  a  constable,  who 
levied  the  same  upon  personal  property 
owned  by  Bobert  Lewis.  Shortly  there- 
after tbe  plaintiff  in  error  commenced  this 
suit  in  tbe  district  court  to  enjoin  tbe  sale 
of  tbe  property  taken  under  tbe  execution, 
and  to  cancel  the  Judgment,  alleging  In  bis 
petition  that  the  Judgment  had  been  paid, 
and  tbat  the  full  amount  of  tbe  costs  had 
been  tendered  to  the  constable.  Tbe  an- 
swer admits  the  recovery  of  tbe  Judgment, 
the  isiiae  and  levy  of  the  execution,  and 
denies  payment  and  tender  of  costs.  Up- 
on the  bearing  tbe  petition  was  dismisseU. 
Tbe  sole  question  Involved  Is  one  of  fact. 
Harriet  Lewis  Is  tbe  mother  of  the  plain- 
tiff in  error,  and  at  the  time  of  the  trial 
was  84  years  old.  In  September,  alter  she 
obtained  tbe  Judgment  against  her  sun  In 
tbe  justice  court,  Bobert  went  tu  see  his 
mother,  and  proposed  to  take  her  to  bis 
home  and  support  her.  This  she  con- 
sented to.  During  the  fall  he  built  a  small 
house,  12  feet  square,  consisting  of  one 
room,  on  his  land,  near  bis  bouse,  and  the 
old  lady  went  there  to  live.  The  building 
cost  from  fSO  to  f 75.    He  bought  her  an 


old  store  for  flO,  and  provided  ber  with 
some  other  furniture.  The  plaintiff  testi- 
fied that  it  was  agreed  between  the  par- 
ties that  the  cost  of  the  house  and  his  out- 
lays for  herlivingshonid  be  applied  cu  the 
Judgment.  How  long  she  resided  with  tbe 
son,  and  the  amount  of  money  paid  out  In 
supplyiiw  her  wants,  does  -not  appear. 
On  the  trial  the  plaintiff  Introduced  a  i-e- 
celpt,  signed  by  his  mother,  acknowledg- 
ing satisfaction  of  the  Judgment.  Mrs. 
Lewis  testified  that  Bobert  asked  her  to 
come  and  live  with  him;  that  the  reason 
tbe  bouse  was  built  was  because  her  son's 
wife  did  not  like  her  very  well,  and  w«m 
not  willing  that  tbe  witness  should  live 
wltbterJa  the  same  house ;  that  Bobert 
never  told  her  be  would  build  the  house, 
and  fumlsb  it  for  what  he  was  owing  her. 
Mrs.  Lewis  admits  signing  the  receipt  at 
her  sou's  request,  before  Squire  Lamb,  but 
states  she  did  not  know  its  contents,  but 
supposed  it  was  a  letter. .  She  further  tes- 
tified that  the  paper  was  not  read  to  her, 
and  nothing  was  said  about  tbe  Judg- 
ment. She  appears  to  be  unable  to  read 
or  write,  and  signed  ber  name  to  the  re- 
ceipt with  a  mark.  Squire  Lamb  testified 
tbat  it  was  not  read  before  it  was  signed. 
The  testimony  Introduced  by  tbe  plaintiff 
shows  that  he  has  never  paid  or  tendered 
payment  of  any  part  of  the  Judgment  for 
costs  obtained  against  him.  He  therefore 
was  not  entitled  to  enjoin  the  execution 
Issued  on  the  judgment,  even  though  he 
had  paid  the  remaiuder  of  the  judgment. 
But  we  think  there  was  abundant  testi- 
mony before  the  court  below  to  show  that 
it  was  not  the  intention  of  the  parties  that 
the  sun  was  to  charge  for  his  outlays  in 
building  the  house  and  famishing  support 
tor  his  aged  mother.  The  burden  was  up- 
on the  plaintiff  to  establisb  tbat  he  bad 
paid  the  Judgment.  The  court  below  saw 
and  heard  the  witness,  and  was  therefore 
better  able  than  we  to  weigh  tbe  confiict- 
ing  evidence,  and  draw  the  proper  conclu- 
sions therefrom.'  The  Judgment  is  af- 
firmed.   The  other  Judges  concur. 


SCHOOL'DlST.  OF  CHADRON  V.  FOBTBR. 

(Supreme  Court  of  Nebraska,    llarch  10,  1891.) 

BoaooLs— AonoH  to  Rbootbb  SaiiAbt — Ck>H- 
njOTINO  Ihstbcotionb. 

1.  In  an  action  against  a  sohool-district  for 
an  alleged  breach  of  a  contract  of  employment 
the  answer  was  a  general  dental.  There  was  no 
proof  tending  to  show  that  the  defendant  had  not 
derived  an  income  from  other  business  than  that 
of  teaching  during  the  existence  of  the  alleged 
contract  Held,  that  an  Instruction  that  "the 
plaintift,  if  he  is  entitled  to  recover  at  all,  will 
be  entitled  to  reoover  as  damages  the  aneed 
wages  or  salary  for  the  whole  period,  being  ft,  000 
for  the  school  year, "  was  not  applicable  to  the 
testimony. 

2.  where  two  instructions  are  given  which 
state  different  rules  for  estimating  damages  upon 
the  same  state  of  faots,  thereby  leaving  the  ]ui7 
in  doubt  as  to  the  oorrect  rule,  the  verdict  will 
be  set  aside,  notwithstanding  one  of  said  instruo- 
tions  may  have  been  oorrect,  and  based  upon  the 
testimony. 

8.  'Whether  or  not  a  contract  existed  was  a 
question  of  faot  for  the  jury. 
(SyUabus  by  the  Court) 

Error  to  district  court,  Dawes  county; 
KiNKAiD,  Judge. 
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AlOred  Bartow  and  Oeorge  A.  Eekles, 
tor  plaintiff  in  error.  Bromt,  Andrewa  A 
Sbeeaa,  for  d^endant  in  error. 

Maxwell,  J.  Tills  action  waa  brought 
by  the  defend  an  tin  error  against  the  plain- 
tiff in  error  in  the  district  court  of  Dawes 
county,  on  dn  alleged  contract  of  employ- 
ment as  principal  of  the  school  for  the 
school  year  commencing  September,  1^7, 
and  ending  Jane,  1888.  The  damages 
claimed  are  $1,000.  The  answer  is  a  gen- 
eral denial.  On  the  trial  of  the  cause  the 
Jury  retnrned  a  verdict  in  favor  of  the  de- 
fendant in  error  for  the  earn  of  $600,  upon 
which  lodgment  was  rendered.  The  testi- 
mony tends  to  show  that  the  defendant  In 
error  bad  been  principal  of  the  Chadron 
school  for  the  years  1885-1886  at  a  salary 
of  $1,000  per  annum ;  that  at  a  meeting  of 
the  school  board  in  May,  1887,  a  viva  voce 
vote  was  taken  to  retain  thedefendant  for 
the  ensuing  school  year.  At  this  meeting 
there  were  three  new  members  of  the  board 
who  claim  to  have  taken  little  or  no  part 
in  the  meeting.  At  this  meeting  the  de- 
fendant was  present,  and  claims  to  have 
accepted  the  election.  This,  however,  is 
denied  by  other  witnesses.  A  second  meet- 
ing of  the  school  board  was  held  June  15, 
18OT,  at  which  it  seems  to  have  been  dis- 
covered that  teachers  were  to  be  elected  by 
ballot,  and  thereupon  the  board  directed 
their  secretary  to  cast  their  votes  for  the 
defendant.  It  is  claimed  that  the  defend- 
ant was  present  at  this  meeting,  and  ac- 
cepted the  election.  This,  however,  is  de- 
nied. About  the  6th  of  July,  1887,  a  public 
meeting  seems  to  have  been  held  by  per- 
sons who  were  opposed  to  the  employ- 
ment of  the  defendant,  and  objections 
seem  to  have  been  made  to  his  employ- 
ment. What  those  objections  were  we 
have  no  means  of  knowing,  as  none  of 
them  appear  in  the  record.  Thedefendant 
was  present  at  the  meeting  called  by  those 
opposed  to  bis  employment  as  teacher, 
and  defended  himself  against  the  accusa- 
tions. Nothing  further  was  done  until 
the  28d  of  August,  1887,  when  the  board  of 
edncatlon  sent  a  formal  request  to  the  de- 
fendant to  "resign"  as  principal  of  the 
school.  This  he  refnsed  to  do,  and  there- 
npon  executed  a  contract,  which  is  in  evi- 
dence before  us.  This  contract,  however, 
was  not  signed  by  any  of  the  members  of 
the  school  board,  and  therefore  does  not 
aid  the  defendant's  case.  The  defendant, 
on  or  about  the  10th  day  of  September, 
1887,  offered  to  perform  his  duty  as  prin- 
cipal, which  the  board  refused  to  allow 
him  to  do,  but  employed  another  person 
as  principal.  The  defendant  testifies  that 
be  then  applied  tor  employment  at  other 
placed  as  principal,  but  was  unable  to  ob- 
tain a  situation.  There  is  a  failure  to 
state,  however,  at  what  places  be  applied, 
or  what  efforts  he  made  to  procure  au> 
other  school,  nor  does  the  testimony  sbow 
what  actnal  loss  be  sastalned  by  a  breacb 
oftheallegedcontract.  Thereis  testimony 
In  the  record  tending  to  sbow  that  it  Is 
n«ual  for  teachers  to  make  applications  to 
a  number  of  schools  for  propositions,  from 
which  it  is  apparent  that  an  election  by  a 
school  board  is  merely  a  proposition  to 
the  teacher,  which  he  may  accept  or  reject 


at  bis  pleasnre.  Whether  the  election  in 
this  ease  was  accepted,  so  as  to  bind  the 
defendant,  is  a  qnestioq  of  fact  for  the  Jury, 
and  upon  wblcb,  as  there  must  be  a  new 
trial  ,we  will  express  no  opinion. 

The  first  instruction  given  at  the  reqnest 
of  the  defendant  is  as  follows:  "Yoa  are 
further  Instructed  that  If  you  find  that  de- 
fendant, through  its  board  of  education, 
duly  and  regularly  elected  the  plaintiff  as 
principal  and  Instructor  of  defendant's 
public  schools,  and  that  said  plaintiff  ac- 
cepted such  employment,  and  also  Informed 
the  defendant,  through  Its  board  of  educa- 
tion, then  you  are  informed  that  this  was 
a  sufficient  contract  of  hiring  upon  which 
to  base  a  recovery  for  a  breach  therefor, 
provided  yon  further  find  that  the  plaintiff 
was  a  qnalified  teacher,  held  himself  in 
readiness  to  perform  bis  part  thereof  at 
the  proper  time,  and  was  prevented  from 
performing  the  same  by  reason  of  the  re- 
fusal of  defendant  or  its  board  of  educa- 
tion to  allow  plaintiff  to  perform  the  same. 
You  arefurther  instructed  that, the  period 
of  stipulated  service  having  heretofore 
expired,  the  plaintiff,  if  be  is  entitled  to  re- 
cover at  ail,  will  be  entitled  to  recover  as 
damages  the  agreed  wages  or  salary  tor  the 
whole  period,  being  $1,000  for  the  school 
year."  This  instruction  is  too  broad.  The 
answer  is  a  general  denial,  and  the  burden 
of  proof  Is  on  the  defendant  to  sbow  the 
amount  of  damages  which  he  has  sus- 
tained. In  this  country,  where  the  services 
of  capable  men  are  in  demand,  it  will  not 
be  presumed  that  any  snch  person  remained 
entirely  Idle  for  any  considerable  time.  The 
defendant  himself  in  bis  testimony  does 
not  claim  to  havebeen  idleur  unemployed, 
or  not  engaged  in  other  bnsiness  from 
which  he  derived  an  income.  The  Instrnc- 
tion,  therefore,  was  not  applicable  to  the 
testimony. 

It  is  claimed,  however,  on  behalf  of  the 
defendant,  that  the  court  bad  already 
given  a  proper  instruction  in  the  case. 
Bat,  even  if  that  is  so,  the  error  is  not 
cured,  as  the  instructions  on  that  point 
state  conflicting  rules  upon  thesame  state 
of  facts,  leaving  it  uncertain  which  rule  is 
to  be  adopted  by  the  Jary. 

There  are  other  errors  in  the  record  which 
need  not  be  noticed.  The  Judgment  of  the 
district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  The 
other  Judges  concur. 


ZiMHEBMAN  et  a/.  T.  Klinobman. 
(Sutntme  Cowrt  of  NArcuSfo.    March  10,  1881.) 

RacoBD  OH  Affsai/— Immuonom— Bxassaivs 
D*if««st, 
1.  Brron  of  trial  in  overmllnc  mottcnu  to 
exclude  evidence  will  not  be  canaldered  nnlew 
the  motion,  the  ruling,  and  the  evidence  are  pre- 
sented in  the  record  by  biU  of  ezoeptions. 

S.  Instruotioss  to  the  joxT,  apparently  ]adl- 
elooa.  and  not  excepted  to  on  the  trial,  are  not  re- 
versible error  without  evldenoe. 

8.  Without  a  bill  of  exoepttona  embodying 
the  evidence,  the  verdiot  will  not  be  set  aside  as 
exoaasive,  and  not  suatalned  by  the  evidence. 
(3vUabiM  by  tb»  Gourt) 

Error  to  district  court,  Sarpy  county; 
DoANB,  Judge. 
J.  P.  Orore,  for  plaintiffs  in  error.    C. 
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L.  Hover  and  I.  F.  Randall,  tot  ddend* 
ant  inorror. 

Cobb.  C.  J.  The  plalntlO,  Mary  KlioKe* 
man,  brongbt  her  action  in  the  district 
coort  o{  Sarpy  connty  against  the  defend* 
an  ta,  alleging  that  Juiiua  Krasslg  liaa  been 
engaged  in  the  saloon  busineeain  the  town 
of  PapllUon  during  the  last  fonr  years, 
and  that  John  Zimmerman  baa  likewise 
been  ao  engaged  in  the  same  baslness  in 
the  same  town  daring  the  last  eighteen 
months:  that  John  Gatbard  and  Hans 
Thompson  (of  the  firm  of  Kraesig  ft 
Thompson)  have  been  engaged  in  the 
same  buslnesfl,  in  the  same  town,  for  the 
last  year ; '  and  that  each  of  said  defendants 
is  still  engaged  In  said  basiness  in  said 
town.  (1)  That  eacb  of  said  defendants 
was  daly  licensed  to  sell  malt,  Hplrituons, 
and  vlnons  llqnors  by  the  board  of  tras- 
teea  of  said  town,  and  gave  bond,  with 
sureties,  as  required  by  law  That  John 
Zimmerman  gave  bond  with  John  H.  Zim- 
merraan,  Fred  C.Stroeb.andFredTbierlng 
aa  sureties.  That  Julius  Krasslg  gave 
bond  with  John  Seetus  and  Jacob  Sutter 
as  sureties..  That  John  Guthardgavebond 
with  Peter  N.  Deerson  and  William  8ny> 
der  aa  sureties.  That  Julius  Krasslg  and 
Hans  Thompson  have  been  doing  business 
under  the  firm  name  of  Krasslg  ft  Thnrap- 
Bon.  {'i)  That  the  plaintiff  has  been  the 
wife  of  J.  C.  Kllngeman  fur  five  years,  and 
they  have  resided  doring  that  time  In  said 
county.  (8)  That  her  said  husband  is  a 
physician  and  anrgeon,  and,  when  not 
nnder  the  Influence  of  Intoxicating  liq- 
nors,  Ifl  an  energetic,  industrioos,  and  sac- 
cessful  practitioner:  and  that  she  Is  de- 
pendent on  blm  tor  her  support.  (4)  That 
on  Febroary  10,  18S9,  and  continuously, 
and  St  divers  times  before  and  since  that 
date  daring  the  past  foar  years,  defend- 
ants Zimmerman,  Krasslg,  Thompaoo, 
and  Guthard  have  sold  and  furnished  to 
her  said  husband  Intoxicating  Uqnors, 
thereby  causing  intoxication,  by  which  he 
was  unfitted  for  the  practice  of  his  profes- 
sion. (6)  That  prior  to  four  years  ago 
her  said  nasband  provided  a  good  living 
for  bis  family,  who  were  in  comfortable 
drcnmstances,  and  he  had  f2,500  worth  of 
real  estate  and  fS.OOO  in  personal  prop- 
erty and  book  accounts,  free  of  Incom- 
brance,  and  his  yearly  earnings  amounted 
to  $8,000.  (6)  That  daring  the  last  fonr 
years  he  has  become  an  habitual  drunk- 
ard, has  neglected  his  business,  has  squan- 
dered his  money  and  property,  and  has  neg- 
lected to  provide  for  and  support  the 
plaintiff.  (7)  That  he  has  at  various 
times  been  arrested,  tried,  and  fined  in 
large  sums  of  money  on  the  charge  of  in- 
toxicatlou,  and  has  paid  In  such  fines  and 
coHts  during  the  last  foar  years  fSOO.  (8) 
That  prior  to  18S4  be  was  a  sober.  Indus- 
trious, energetic,  and  respectable  cltlxen, 
and  was  not  an  habitual  drunkard,  as  he 
now  is.  (9)  That  when  nnder  the  in- 
fliieneeof  intoxicating  llqnors heis of  quar- 
relsome disposition,  and  has  at  divers 
times  struck,  abused,  and  maltreated  plain- 
tiff, causing  her  great  physical  and  mental 
suffering.  (10)  That  be  squandered  his 
money  In  the  saloons  of  defendants  for 
drink,  and  has  l>een  disqualifled  to  sup- 


port and  maintain  the  plalnttO  by  reason 
thoreof.  (11)  That  eacb  of  the  defendants 
famished  him  intoxicating  liquors  daring 
the  past  foar  years  In  snfflcieiit  quantities 
to  cause  Intoxication,  and  while  In  such 
condition  the  defendants  continued  to  fur- 
nish him  with  such  intoxicating  liquors. 
(12)  That  said  defendants  were  notified 
and  warned  by  the  plaintiff  at  various 
times  during  the  past  fonr  years  not  to 
ssll  or  famish  liquor  to  her  husband.  (18) 
That  by  reason  of  defendants  furnishing 
liquor  to  him  the  plaintiff  has  been  dam- 
aged 910,000,  no  part  of  which  has  been 
paid.  Wherefore  she  asks  judgment 
against  them  for  that  amount.  The  de- 
fendant John  Zimmerman  and  his  sure- 
ties, John  H.  Zimmerman,  John  Schran, 
Charles  Clymer,  P.  M.  Zelgel,  and  John 
Ckithard,and  his  sureties,  Peter  N.  Deerson 
and  William  Snyder,  answered,  excepting 
the  last  two  lines  of  the  4tb,  and  the  7th, 
8th.  9th,  and  12th    specifications  of  the 

Slaiutiff:  (1)  That  the  defendant  John 
immerman  at  the  commencement  of  this 
action  had  been  engaged  prior  thereto  in 
keeping  saloon  in  Papilllon  18  months, 
and  the  defendant  John  Oathard  0 
months.  (2)  Said  defendants  farther  al- 
lege that  during  said  time  the  amoaot  of 
property  owned  by  Dr.  J .  C.  Kllngeman,  the 
plaintitrs  husband,  has  not  decreased,  nor 
bis  standing  as  a  physician  been  Injured, 
nor  the  extent  of  bis  practice  diminished. 
Defendants  allege  that  all  in]urv  sustained 
by  him  by  reason  of  Intoxlcadng  liquors 
in  property  and  in  the  practice  of  bis  pro- 
fession as  a  physician  was  antecedent  and 
prior  to  the  engagement  of  defendants  in 
keeping  a  saloon.  (8)  They  dMiy  that  be 
has  failed  to  provide  for  and  suitably  main- 
tain and  support  his  family  during  the 
time  they  have  been  so  engaged  in  keeping 
saloon  at  the  place  aforesaid.  (4)  That 
prior  thereto  the  plaintiff's  husband  was 
an  habitual  drunkard,  and  was  Incapaci- 
tated by  the  excessive  use  of  intoxicating 
drinks  from  successfully  practidng  his  pro- 
fession as  a  physician ;  and  had  failed  in, 
neglected,  and  had  lost  his  practice  as  a 
physician  and  surgeon.  (S)  They  deny 
that  they  have  sold  or  famished  the  plain- 
tiff's said  husband  with  Intoxicating 
llqnors  prior  to  or  since  their  engaging 
in  tbesaloon  business  as  stated.  (6}'They 
deny  that  the  plaintiff  has  been  damaged 
by  reason  of  the  defendants  selling  or  fur- 
nishing the  plalntlfTs  husband  Intoxicat- 
ing liquors.  (7)  They  deny  that  they  fur- 
nished him  Intoxicating  beverages  with- 
out the  consent  of  the  plaintiff.  (8)  And 
they  deny  that  they  have  damaged  plain- 
tiff flO.OOO,  or  in  any  sum,  and  pray  Judg- 
ment for  their  costs.  The  defendant  Ju- 
lius Krasslg,  and  his  sureties,  John  Seefus 
and  Jacob  Sutter,  answered,  admitting 
that  Krasslg  was  duly  licensed  by  the 
board  of  trustees  of  said  town  to  sell  malt, 
vinous,  and  spirituous  liquors,  and  has 
been  in  that  business  for  four  years  last 
past.  (2)  He  denies  that  during  said 
time  plaintiff's  husband  was  worth  In  real 
estate  the  sum  of  f  2,600,  or  in  personal 
property  $8,000,  at  any  time.  (8)  Dtfend- 
ant  alleges  that  he  has  not  suffered  any 
depreciation  of  the  value  of  said  property 
during  the  time  defendant  has  been  en- 
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Imaged  Id  said  boBineas  by  reason  of  lntein> 
perate  bablta,  nor  baa  bla  standing  aa  s 
pbysician  auHered  any  matertal  injnry 
thereby,  nor  bia  practice  dlmlnlsbed  by 
reason  tbereof.  (4)  Defendant  denies  that 
plaintiff's  busband  bas  failed  to  provide 
tbe  necessaries  and  comforts  for  bis  family 
for  tbeir  maintenance  and  support.  (5) 
He  alleges  that  daring  tbe  said  J.  C.  Klinge- 
man's  period  of  intoxication  tbe  plaintiff 
has  boagbt  and  supplied  bim  with  intox- 
icating liquors,  and  has  at  various  times 
requested  defendant  to  sell  bim  Intoxicat- 
ing liquors,  after  defendant  bad  absolute- 
ly refused  to  sell  or  give  bim  any.  (6)  He 
denies  that  the  plaintiff  bas  been  dam- 
aged by  reason  of  defendant's  selling  or 
giving  to  plaintiff's  husband  intoxicating 
liquors.  (7)  And  denies  tbat  be  ever  sold 
or  furnished  any  intoxicating  beverages 
to  him,  but  has  refused  bim  at  all  times, 
except  when  specially  requested  by  the 
plaintiff.  (S)  He  dunles  that  be  has 
damaged  tbe  plaintiff  flO.OOO,  or  In  any 
amount;  and  titey  pray  judgment  for  tbeir 
costs.  On  April  29, 1889,  tbe  defendants' 
motion  to  strike  out  the  last  two  lines  of 
specification  No.  4  of  the  petition  was  sus- 
tained, and  tbe  motion  as  to  certain  other 
parts  was  overruled.  The  plaintiff  replied, 
admitting  tbe  truth  of  tbat  portion  of  the 
various  answers  of  defendants  stating  the 
time  which  they  have  been  engaged  in 
business,  and  their  being  duly  licensed,  and 
giving  bonds  with  sureties,  as  set  forth  in 
their  separate  answers,  and  denying  all 
other  allegations  In  each  of  the  said  an- 
swers contained.  There  was  a  trial  to  a 
Jury,  with  a  verdict  for  the  plaintiff  for 
fSOO,  and,  the  defendants'  motion  for  a  new 
trial  having  been  overruled.  Judgment 
was  entered  on  the  verdict. 

The  plaintiffs  In  error  assign  the  follow- 
ing errors  for  tbe  review  of  this  judgment: 
(1)  Th«3  court  erred  in  refusing  to  overrule 
all  testimony  tending  to  show  personal 
abuse  and  injury  inflicted  upon  tbe  plain- 
tiff by  her  husband.  (2)  In  giving  of  Its 
own  motion  Instructions  to  the  jury,  first, 
second,  and  third,  holding  defendants 
JohnZlmmeripan  and  John  Guthard  liable 
for  damages  sustained  by  tbe  plaintiff  dur- 
ing a  period  wben  they  were  not  engaged 
in  the  saloon  business.  (8)  The  verdict  is 
not  sustained  by  tbe  evidence.  (4)  The 
damages  are  excessive.  (6)  The  Judgment 
Is  contrary  to  law.  It  appears  from  the 
record  and  tbe  brief  of  counsel  tbat  no  bill 
of  exceptions  was  preserved  in  this  case  to 
Inform  the  court  what  testimony  was  in- 
troduced on  the  trial  by  tbe  plaintiff  be- 
low ;  or  what  motions.  If  any,  to  exclude 
Improper  testimony,  were  overruled  by 
the  court.  It  appears  also  that  excep- 
tions were  not  taken  by  tbe  defendants 
on  tbe  trial  to  tbe  first,  second,  and  third 
Instructions  of  the  court  to  the  jury.  The 
brief  of  counsel  cannot  supply  these  defl- 
cienries.  We  are  without  any  criterion  of 
opinion,  therefore,  in  the  absence  of  any 
testimony,  to  consider  whether  the  Judg- 
ment Is  not  sustained  by  the  evidence. 
Tbe  first,  second,  and  third  errors  are 
tlierefore  overruled.  As  to  the  fourth  er- 
ror,— tbat  the  damages  are  excessive, — It 
does  not  appear  that  tbe  Judgment  Is  for 
eucb  an  amount,  on  the  cause  of  action 


preaented.  as  to  seriously  question  the  In- 
tegrity and  Intelligence  of  the  Jury,  or  the 
discretion  of  the  trial  conrt  which  over- 
ruled the  motion  to  set  the  verdict  aside. 
Had  the  damages  seemed  excessive,  with 
the  testimony  of  all  parties  before  it,  tbe 
court  had  Its  discretion  to  reduce  It  to  a 
proper  Judgment.  The  fourth  error  is 
orerruled.  It  follows  tbat  the  fifth  ermr 
cannot  be  sustidned ;  and  we  find  that  tbe 
Judgment  is  In  accordance  witb  tbe  pro- 
visions of  sections  16, 16,  IH,  c.  60,  p.  666, 
Comp.  St.,  relating  to  the  sale  of  liquors, 
suits  bp  married  women,  and  the  trial 
and  evidence  therein.  The  judgment  of 
the  district  court  is  affirmed.  The  other 
Judges  concur. 

iJTATC  ex  rel.  Webbeb  et  ah  v.  Bats  et  al. 

(Supreme  Court  of  Ifebrtuka.    llandi  10. 1891.) 

IDiimucni— BxvooATioH  ov  Lignos  Xjobkss — 

Appsau 

1.  Where  a  remoDBtraooe  against  the  issa- 
ance  of  a  license  to  sell  intoxicating  drinks  has 
been  filed  with  the  proper  authorities  and  over- 
mled,  and  an  appeal  taken  to  the  district  conrt, 
a  license  issuea  before  sudi  appeal  is  disposed 
of  in  snch  conrt  should  be  revoked,  and,  in  a 
proper  case,  a  mandanMM  will  be  Issued  to  coon- 
pel  its  revocation. 

2.  Appeal  held  to  have  been  taken  la  time. 
(SyUabut  by  the  Court) 

Application  for  mandamuB. 
M.B.  Beeae,  for  relators.    Pound  A  Burr, 
or  respondents. 

Maxwell,  J.  This  is  an  application  lor 
a  mandamua  to  compel  tbe  d^endants,  as 
trustees  of  the  village  of  Valparaiso,  to 
immediately  assemble,  and  cancel  the  li- 
cense to  sell  intoxicating  drinks  heretofore 
Issued  and  delivered  to  John  Holmqalst, 
against  tbe  Issuing  of  which  It  Is  alleged  a 
remonstrance  was  filed,  which  was  over- 
ruled, and  the  remonstrants  thereupon 
appealed  to  the  district  court.  To  tbe 
petition  tbe  defendants  filed  the  following 
answer:  "The  defendants,  tor  answer  to 
tbe  petition  ol  tbe  plalntlffB  In  tbe  above- 
entitled  action,  deny  that  tbe  plaintiffs 
duly  appealed  from  the  decision  of  the  de- 
fendants, as  tbe  board  of  trustees  of  the 
village  of  Valparaiso,  overmling  the  re- 
monstrance, and  granting  license  to  said 
John  Holroquist  to  sell  intoxicating  liq- 
uors In  tbe  village  of  Valparaiso:  deny 
tbat  It  was  the  legal  dnty  of  these  defend- 
ants, aa  trustees  of  said  village,  to  recall, 
cancel,  and  revoKe  said  license;  deny  tbat 
they  have  refused  so  to  do ;  and  deny  tbat, 
prior  to  the  bringing  of  this  action,  tbe 
plaintiffs  demanded  of  or  requested  these 
defendants  that  they  should  meet  together 
and  cancel,  recall,  and  revoke  said  license. 
That  Immediately  upon  tbe  plalntilfB  giv- 
ing notice  of  an  appeal  from  their  said  de- 
cision, and  demanding  a  transcript  of  the 
proceedings,  as  alleged  In  tbe  petition, 
these  defendants  made  out  a  transcript  of 
said  proceedings,  and  famished  tbe  same 
to  the  plaintiffs,  who  refused  to  accept  the 
transcript,  and  Informed  these  defendants 
that  tbey  did  not  wish  It,  and  that  these 
defendants  did  not  issue  said  license  nntil 
a  considerable  time  thereafter,  to- wit,  on 
the  12tb  day  of  June,  1890;  and  tbat  In 
about   three  days   after  the  Issuance  of 


Digitized  by^OOQlC 


Keb.) 


FOBD  «.  STEELE. 


271 


Bald  llceaae  tbe  plalntltta  called  for  and  re- 
ceived said  tranecrtpt,  but  did  not  file  tbe 
imme  in  the  office  of  the  cleric  of  the  dis- 
trict conrt  of  Saanders  Co.  until  the  lat 
day  of  July.  1890."  It  is  admitted  that 
an  appeal  baa  been  taken,  and  is  pending 
to  tbe  district  conrt  of  Saunders  connty. 
There  was  a  short  delay  In  taking  the  ap- 
peal, from  what  cause  does  not  appear, 
bat  not  sufficient  to  defeat  the  rights  of 
tbe  remonstrants. 

It  mast  be  conceded  that  the  traffic  in 
intoxicating  drinks  is  an  evil.  The  law 
has  therefore  hedged  it  abont  with  reetrlc- 
tioBS,  so  that  the  evil  may  be  reduced  to 
tbe  lowest  possible  limit.  The  applicant, 
therefore,  most  be  a  person  of  good  moral 
character,  and  able  to  give  a  bond ,  wl  th  ap- 
proved saretles,  in  tbe  sam  of  96.000.  He 
must  not  keep  a  disorderly  honse,  nor  for- 
nisb  liqnor  to  minors  or  drunkards,  or  to 
any  one  In  aaffldent  quantities  to  produce 
Intoxication ;  and  he  is  liable  for  all  dam- 
ages which  the  community  or  indlvidaals 
may  sustain  from  the  traffic.  Tbe  law 
also  rerogniaed  tbe  fact  that  persons  who 
apply  for  license  may  not  be  possessed  of 
a  good  moral  character,  may  not  have 
heretofore  obeyed  the  law  in  keeping  an 
orderly  honse.  or  as  to  famishing  liquor 
to  drunkards  or  minors,  or  permitted  the 
saloon  or  place  of  bosiness  to  be  a  rendes- 
Toas  for  'yoang  men,  who  from  social 
pleasure  are  led  into  evil  ways.  The 
whole  community,  therefore,  is  interested 
in  requiring  applicants  for  license  to  sell 
intoxicating  drinks  to  possess  all  tbe  qual- 
ifications which  tbe  law  designates,  and 
that  they  shall  perform  all  tbe  obligations 
imposed  by  the  same.  The  remonstrants, 
therefore,  must  be  beard,  and.  if  an  ap- 
peal Is  duly  taken  to  the  district  court, 
snch  appeal  disposed  of  before  the  license 
can  be  Issued.  A  peremptory  writ  is  there- 
fore  awarded.     Judgment    accordingly. 

The  other  Judges  concur. 


Stats  ex  reU  Wxbbbb  et  oL  t.  BjlTs  et  al. 
(Supreme  Court  of  Nebraska.    March  10,  1891.) 

.^i^ioatioa  for  mandomiM. 

It.  B.  Reese,  for  relators.  Pound  A  Burr,  for 
respondents. 

Uazwsix,,  J.  This  Is  an  appUoatlon  for  a 
mandonmu  to  compel  tbe  defenaants  to  reroke 
the  llcenae  to  sell  Intoxloatiiig  dxinks  granted  to 
Otto  Cowkamp.  The  facts  aie  substantially  the 
same  as  lo  the  case  of  State  v.  Bays,  ante,  270, 
to  compel  the  revocatjon  of  tbe  license  of  John 
Holmqnlst,  and  the  same  order  will  be  entered. 
A  peremptory  writ  Is  awarded.  The  other  Judges 
concur. 


FoBo  et  al.  t.  Steele  et  al. 
(Suipreme  Covirt  <ff  Nebraska.    March  W,  1891.) 

Pabox.  Gift  or  L>A!n>-^PAitT  PsitroBiuirOB  —  Bir- 
roBontBirr  or  Aobbbkbht. 
I.  In  1879.  one  7.,  being  possessed  of  120 
acres  of  land  in  this  state,  ivoposed  to  a  married 
danghter  and  her  husband  Uiat  if  thev  would  re- 
move onto  40  acres  of  the  land,  bnlld  a  house 
thereon,  and  break  np  and  cnltivate  the  land, 
and  pay  the  taxes,  they  could  have  the  land.  In 
tmrsnance  of  tbis  promise,  the  daughter  and  her 
husband  moved  upon  the  land,  broke  np  and  onl- 
tivated  the  same,  and  erected  a  honse  thereon, 
which  is  their  home.  In  an  action  of  ejectment 
by  the  father  against  the  daughter  and  her  hus- 


band tlie  fi»egoing  facta  ware  pleaded  as  an 
equitable  defense  to  the  action,  and,  the  Jury 
having  returned  a  verdict  in  favor  of  the  daugh- 
ter, held,  that  the  verdict  was  sustained  by  the 
clear  weigbt  of  evidence. 

3.  Where  a  father  makes  a  parol  promise  to 
a  ohild  to  convey  to  him  or  her  a  tract  of  land  if 
the  latter  will  remove  to  the  same,  erect  a  house 
thereon,  and  break  up  and  cultivate  the  land,  all 
of  which  is  done  in  reliance  upon  the  promise, 
equity  will  enforce  the  agreement. 
(SyUabus  by  the  Cawrt.) 

Error  to  district  court,  Pawnee  county ; 
Broadt,  Judge. 

A.  H.  Bubcoek  and  C.  E.  White,  tor 
plaintiffs  in  error.  O.  it.  Humphrey,  J.  K. 
Ooudy,  and  H.  C,  Liodaay,  tor  defendants 
In  error. 

Maxwell,,  J.  Tbis  action  was  brought 
by  tbe  plaintiffs  against  tbe  defendants  to 
recover  possession  of  the  following  de- 
scribed premises,  situated  in  Pawnee  coun- 
ty, to- wit :  The  £.  %  of  tbe  N.  U  of  tbe  N. 
W.  V,  and  the  £.  %  of  the  N.J^  of  the  S.  % 
of  the  N.  W.  )i,  of  section  6.  township  8, 
range  9  E.,  containing  about  40  acres.  It 
is  alleged  that  tbe  defendants,  since  tbe 
1st  day  of  March,  1886,  have  unlawfully 
kept  and  still  keep  tbe  plaintiffs  oat  of 
possession  thereof,  and  ol  the  rents  and 
profits  to  the  amount  of  f  300.  The  defend- 
ants filed  an  answer  to  said  petition,  al- 
leging that  the  legal  estate  the  plaintiffs 
have  In  and  to  tbe  above-described  prem- 
ises is  subject  to  tlM  equitable  estate  the 
defendants  have  In  said  lands;  deny  that 
plalntiUs  are  entitled  to  possession ;  and 
deny  that  they  have  kept  and  still  keep 
plalntlOs  out  of  tbe  lawful  posaesaion 
thereof,  and  deny  that  defendants  are 
liable  for  rents  and  profits  to  plaintiffs. 
They  allege  in  their  answer  that  the  plain- 
tiffs are  tbe  parents  of  tbe  defendant  Mary 
Steele,  tbe  wife  of  Thomas  L.  Steele;  that 
on  or  abont  the  Ist  day  of  November.  1OT8, 
tbe  plaintiffs,  being  the  owners  in  fee  of  IJW 
acres  of  land,  of  which  the  above-describt>d 
land  la  a  part,  and  being  desirous  of  hav- 
ing these  defendants  live  near  them,  en- 
tered into  a  parol  agreement  with  said  de- 
fendants to  give  to  the  defendant  Mary 
Steele  tbe  land  described  in  plalntitfa'  peti- 
tion for  and  in  consideration  that  the  de- 
fendants should  move  from  Illinois  to  Ne- 
braska, settle  upon,  cultivate,  and  im- 
prove said  land,  and  make  their  home  up- 
on the  same:  that  defendants,  relying  up- 
on the  promiaes  of  plalntitfa  to  give  the 
said  land  to  Mary  Steele,  and  within  a 
reasonable  time  to  convey  the  same  to 
her,  in  good  faith  complied  with  all  tbe 
conditions  and  obligations  of  said  agree- 
ment on  tbeir  part  to  be  performed;  that 
on  or  about  the  16th  of  November,  1878, 
defendants  entered  into  the  poaaeaaion  of 
said  premises,  with  full  knowledge  and 
consent  of  plaintitra,  and  at  tbeir  request; 
that  said  defendants  have  held  tbe  aame 
ever  since,  and  now  reside  thereon  as  their 
borne;  that  while  in  possession  they  have 
made  valuable  and  lasting  improvements 
thereon  to  the  value  of  f540;  that  aald  im- 

grovements  were  made  in  good  faith,  re- 
/Ing  upon  thepromiaeaof  the  plalntitfa  to 
give  and  convey  tbe  same  to  tbe  defend- 
ant Mary  Steele;  that  they  have  paid 
taxes  on  said  land  to  the  amouiit  of  $36. 
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The  prayer  of  the  anawer  Is  for  a  conrey- 
ance  of  said  land,  etc.  The  reply  is  a  de> 
Dial  and  answer  in  confession  and  avoid- 
ance. The  issnes  were  tried  to  a  Jury, 
which  returned  the  folio  wing  verdict: 
"  We.  the  Jury  in  this  case,  being  duly  im- 
paneled and  sworu,  do  find  for  the  defend- 
ants, Thomas  Steele  and  Mary  Steele,  and 
all  the  afflrmatire  facts  are  true  as  stated 
In  defendants' answer."  A  motion  for  a 
new  trial  was  overruled,  and  judgment 
was  rendered  on  the  verdict.  The  plain- 
tiffs claim  that  the  verdict  is  not  sustained 
by  the  evidence.  There  is  but  little  con- 
flict lu  the  testimony.  It  appears  that  in 
the  year  1879,  the  plaintiffs,  being  pos- 
sessed of  120  acreii  of  land  in  Pawnee  coun- 
ty, proposed  to  the  defendants  that  if  they 
would  remove  to  Nebraska  and  settle  on 
the  land  in  controversy,  break  up  and  im- 
prove the  same,  and  build  a  house  thereon 
for  a  home,  they  could  have  the  laud. 
There  is  some  controversy  in  the  testi- 
mony as  to  whether  or  not  there  was  a 
Eromise  to  make  n  deed  to  the  defendants, 
ut  all  the  witnesses  agree  that  they  were 
to  have  the  nee  of  the  land  free  of  charge, 
except  the  payment  of  taxes,  and  without 
limitation  as  to  time.  These  conversa- 
tions took  place  between  parents  and 
children,  and  no  doubt  the  promises  were 
made  with  the  hope  of  enabling  the  de- 
fendants to  obtain  a  comfortable  home. 
Therefore,  whether  we  take  the  testimony 
of  the  plaintiffs  or  the  defendants,  the  effect 
Is  virtually  the  same.  The  defendants 
were  to  have  the  land,  and  a  preponder- 
ance of  the  testimony,  as  well  as  the  rea- 
son of  the  case,  favors  the  proposition 
that  they  were  to  have  a  conveyance  of 
the  same.  Such  a  promise,  when  acted 
upon,  will  be  enforced  by  a  eoart  of  equity. 
Dawson  v.  McFaddln,  22  Neb.  181,  84  N. 
W.  Rep.  888;  Neale  v.  Neales,  9  Wall.  1; 
Fairfield  ▼.  Barbour. (Mich.)  16  N.  W.  Rep. 
280:  Irwin  v.  Dyke.  (111.)  1  N.  E.  Rep.  918; 
Story  V.  Black,  (Mont.)  1  Pac.  Rep.  7. 
The  verdict  of  the  Jury  is  clearly  right,  and 
the  Judgment  la  affirmed.  The  other 
Judges  concur. 


Hrbahibbb  v.  Hioman  0t  alA 
(Supreme  Court  of  NOmuika.    Marcih  10, 1891. ) 

CKi.mL  If OBTo^ass— VxLisiTT— Asuamaire  fob 
Bstranr  ow  Cbbditobs. 
An  Inaolrent  debtor,  being  pressed  by  aev- 
eral  of  hia  creditors  for  ■ecuntv,  exeoatod  in 
good  tSith  to  each  of  certain  creditors  a  chattel 
mortgage  on  all  his  property,  each  to  eeoore  a 
bona  flae  debt  The  mortgages  were  in  the  usual 
form,  and  made  to  each  oceditor  direct  The 
preferred  creditors  were  not  to  prorate,  bat  the 
mortgages  were  given  priority  In  the  order  in 
which  they  were  drawn.  The  mortgagees  took 
possession  of  the  mortgaged  goods,  and  subse- 
quently the  sheriff  levied  thereon  several  writs 
of  attaohment,  sued  ont  by  nnsecnred  creditors. 
The  property  was  then  replevied  fMm  the  offloer 
by  one  of  the  mortgagees,  field,  that  the  mort- 
gages were  not  void  on  account  of  preference, 
and  ttiat  the  transaction  did  not  oonstftute  an  as- 
signment for  the  benefit  of  creditors,  within  the 
meaning  of  the  assignment  laws  of  the  state. 
(SuUatnu  by  tfte  Covrt) 

Error  to  district  court.  Holt  county; 
NoKRis,  Judge. 
A.  E.  Riee  and  H.  M.  Vttltiy,  for  plalntlfl  I 

'Petition  for  rehearing  pending. 


In  error.    M.  F.  Harrington,  tor  defend- 
ants in  error. 

NORTAL,  J.  The  defendants  In  error 
brought  an  action  in  replevin  in  the  dis- 
trict conrt  of  Holt  county  against  the 
plaintiff  In  error  to  recover  the  possession 
of  a  stock  of  merchandise  which  Hershlaer, 
as  sheriff,  had  levied  npon  as  the  property 
of  one  L.  H.  Boylan,  to  satisfy  five  writs  of 
attachment.  L.  H.  Boylan,  on  the  17th 
day  of  August,  1887,  was  engaged  in  the 
mercantile  business  at  Stuart,  Holt  coun- 
ty, and,  being  pressed  by  his  creditors,  he 
secured  12  of  them;  tbe  others  he  failed  to 
secure.  Notes  were  given  by  Boylan  to 
the  following  rredltora  tor  the  amounts 
named:  Klmberly  A  Wilson,  fS26.01: 
Gleorge  Souring,  f  20Q;  C.  Shankbey  &  Co., 
fSOO;  ToUerton  A  Stetson  Company. 
$829.84:  J.  Feldhenheimer,  $200;  W.  E. 
Higman  &  Co.,  $600;  L.  A.  Shankland 
&  Co.,  9829;  Peavey  Bros.,  $84;  H.  B. 
Boylan,  $400;  H.  E.  Stetson,  $24.80; 
Tan  Kirvin  &  Floyd,  $100;  J.  A  E.  B. 
Friend  Importing  Ck>mpany,  $92.88.  Each 
of  the  above-named  creditors  received  a 
note  for  the  full  amount  due  him,  except 
the  defendants  in  error,  W.  E.  Higman  4b 
Co.,  whose  note  represented  one-half  of  the 
indebtedness  to  that  firm.  Two  chattel 
mortgages  were  made  on  the  entire  stock 
of  goods,  each  securing  six  of  the  notes, 
and  in  which  each  creditor  and  tbe  amount 
due  him  was  named.  On  the  same  day 
the  mortgages  were  filed  for  record,  and 
the  mortgagees  took  Immediate  posses- 
sion of  the  property.  On  August  18tn  these 
mortgages  were  released  and  withdrawn 
from  the  files,  and  separate  mortgages.  In 
the  usual  form,  were  given  upon  the  same 
goods  to  secure  each  not3.  The  creditors 
were  given  priority  in  the  order  named 
above.  The  mortgagees  retained  posses- 
sion of  the  property  until  the  sherilf  levied 
the  writs  of  attachment  at  the  suits  of 
some  of  the  unsecured  creditors.  The 
notes  secured  by  the  mortgages  amounted 
to  $2,785.74,  and  the  entire  stock  of  goods 
was  worth  from  $8,800  to  $4,000.  The  tes- 
timony shows  that  Boylan  was  Insolvent, 
and  that  the  mortgages  covered  all  his 
property.  Including  that  which  was  ex- 
empt by  law.  The  cause  was  tried  to  a 
Jnry,  which  found  a  verdict  for  tbe  plain- 
tlBs  for  tbe  possession  of  the  property, 
and  assessed  their  damages  at  one  cent. 
A  motion  for  a  new  trial  was  overruled, 
and  Judgment  rendered  on  tbe  verdict. 
The  defendant  brings  the  case  here  on  erw 
ror. 

It  fnlly  appears  that  the  mortgages 
were  given  to  secure  bona  Ude  debts  of 
tbe  mortgagor,  and  without  any  fraudu- 
lent purpose.  This  court  In  numerous 
cases  has  held  that  It  is  competent  for  a 
debtor  to  secure  one  or  more  creditors, 
to  tbe  exclusion  of  others,  where  tbe 
transaction  is  not  tainted  with  any 
fraudulent  intent.  Nelson  v.  Garey,  16 
Neb.  631,  19  N.  W.  Rep.  680;  Blerbower 
V.  Polk,  17  Neb.  268,  22  N.  W.  Rep.  698; 
Grimes  v.  Farrington,  19  Neb.  44.  28  N.  W. 
Rep.  618;  Davis  v.  Scott,  22  Neb.  164,  84  N. 
W.  Rep.  35.S;  Ward  v.  Parlln,  J^Neb.)  46  N. 
W.  Rep.  529.  The  fact  that  Boylan  was 
insolvent  does  not  affect  bis  right  to  a»: 
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care  a  part  of  bte  cndltora.  They  were 
pressing  him  fordecnrity.and  In  obedience 
to  their  demands  the  mortgagee  were  ex- 
ecuted for  the  sole  parpoBe  of  eecarlng 
the  debts  he  Justly  owed  them.  Nor  are 
the  mortgages  invalidated  becaaae  they 
covered  all  the  assets  of  the  mortgagor. 
True,  the  valne  of  the  property  exceeded 
theamoant  of  thedebta  secured,  bnt  wedo 
not  think,  nnder  the  clrcamstances  of  the 
case,  that  the  excess  was  so  great  aa  to 
make  the  mortgages  fraadnlent  as  to  his 
unsecared  creditors.  Considerable  margin 
should  be  allowed  for  costs  and  expenses. 
Besides,  property  like  that  In  controversy 
seldom.  If  ever,  brings  at  forced  sale  its 
full  valne.  Some  of  the  proTisions  of  onr 
assignment  law  have  a  bearing  upon  the 
question  Involved  herein.  Sections  42  and 
43  of  that  law  are  as  follows:  "Sec.  42.  It 
a  person,  being  Insolvent,  or  in  contem- 
plation of  Insolvency,  within  thirty  days 
before  the  making  of  any  aaslgnnient, 
makes  a  sale, assignment, transfer,  or  oth- 
er conveyance  of  any  description,  of  any 
part  of  bis  property  to  a  person  who  then 
has  reasonable  cause  to  believe  him  to  be 
Insolvent  or  In  contemplation  of  insolven- 
cy, and  that  such  sale,  assignment,  trans- 
fer, or  other  conveyance  is  made  with  a 
view  to  prevent  the  property  from  coming 
to  bis  assignee  in  insolvency,  or  to  prevent 
the  same  from  being  dlstribnted  under  the 
lawH  relating  to  insolvency,  or  to  deleat 
the  object  of,  or  in  any  way  to  Impair, 
hinder,  impede,  or  delay  the  operation  and 
effect  of,  or  to  evade,  any  of  said  provis- 
ions, the  sale,  assignment,  transfer,  or 
conveyance  shall  be  void, and  the  assignee 
may  recover  the  property  or  the  assets  of 
the  Insolvent.  And  If  such  sale,  assign- 
ment, transfer,  or  conveyance  is  not  made 
in  the  usual  and  ordinary  course  of- busi- 
ness of  tbedebtor,  that  fact  shall  be  prima 
facie  evidence  of  such  cause  of  belief.  Sec. 
48.  If  a  person,  being  Insolvent,  or  in  con- 
templation of  insolvency,  within  tbir^ 
days  before  the  making  of  the  assignment, 
wltb  a  view  to  give  a  preference  to  a  cred- 
itor or  person  who  has  a  claim  against 
talm,  procures  any  part  of  bis  projierty  to 
be  attached,  sequestered,  or  seised  on  ex- 
eotlon,  or  makes  any  payment,  pledge,  as- 
signment, transfer,  or  conveyance  of  any 
part  ol  his  property,  either  directly  or  In- 
dioectly,  absolutely  or  conditionally,  the 
peivon  recelTlng  such  payment,  pledge,  as- 
signment, transfer,  or  conveyance,  or  to  be 
benefited  thereby, having  reasonablecanse 
to  believe  such  peisoD  is  insolvent,  or  In  con- 
templation of  insolvency,  and  that  such 
payment,  pledge,  assignment,  transfer,  or 
i-onveyance  Is  made  in  fraud  of  the  laws  m- 
lating  to  insolvency,  the  same  shall  be  void, 
and  theasslgneemay  recovertheproperty, 
or  the  valneof  it,  from  the  person  so  receiv- 
ing It,  or  so  to  be  benefited."  The  above 
provisions  do  not  In  any  manner  affect 
mortgagee  given  to  preferred  creditors 
mure  than  SOdays  before  the  making  of  an 
aiwignment,  bnt  such  mortgages  are  vaild 
unless  followed  by  an  assignment  within  80 
days  after  the  same  are  given.  Bnt  the 
provisions  of  sections  42  and  48  must  be 
construed  in  connection  with  those  of  sec- 
tion 44  of  the  same  act,  which  nrorldes 
that  "nothing  In  this  act  contained  shall 
v.48N.w.no.4— 18 


be  construed  so  aa  to  prevent  any  debtor 
from  paying  or  securing  to  be  paid  any 
debt  not  exceeding  the  sum  of  one  bun- 
dred  dollars,  for  clerks' or  servants' wages,* 
or  from  paying  or  securing  any  debt  which 
shall  have  been  created  within  nine 
months  prior  to  the  date  of  such  payment 
or  securing,  or  to  affect  any  mortgage  or 
security  made  in  good  faith  to  secure  any 
debt  or  liability  created  simultaneously 
with  such  mortgage  or  security,  provided 
any  such  mortgage  shall  be  filed  for  rec- 
ord in  the  proper  ofilce  within  thirty  days 
from  its  date. "  It  will  be  observed  that 
a  chattel  mortgage  given  to  secure  any 
debt  mentioned  In  the  last-quoted  section 
is  not  invalid,  although  the  same  was  glv.^ 
en  less  than  80  days  prior  to  the  makingr 
of  an  assignment,  provided  the  mortgage- 
Is  filed  tor  record  within  80  days  from  its- 
date. 

The  three  sections  quoted  are  the  only- 
ones  on  the  statute  books  wtaicfa  prohibit: 
debtors  from  preferring  creditors,  excrat- 
ing  section  29  of  the  assignment  law.  The 
first  subdivision  of  this  section  provides 
that  "every  assignment  shall  be  void 
against  the  creditors  of  the  assignor  If  it 

fives  a  preference  of  one  debt  or  class  of 
ebts  over  another,  except  a  preference  to 
any  person  of  not  more  than  f  100  for  la- 
bor or  wages. "  The  purpose  and  object 
of  the  law-making  body  in  enacting  the 
assignment  law  was  to  secure  an  equita- 
ble dlstribntlmi  of  the  property  of  an  in- 
solvent debtor  among  all  his  creditors  in 
case  he  makes  an  assignment.  For  that 
purpose  section  29  was  passed,  prohibit- 
ing an  assignor  from  preferring  his  cred- 
itors. We  suppose  where  adebtor  gives  a 
mortgage  to  secure  any  indebtedness  re- 
ferred to  in  section  44.  at  or  about  the 
time  of  his  making  an  assignment,  and  as 
a  part  of  the  same  transaction,  that  the 
mortgage  would  be  invalid.  It  is  claimed 
that  the  mortgages  being  made  at  the 
same  time,  covering  all  of  Boylan's  prop- 
erty, makes  the  transaction  a  Tolnntary 
assignment  for  the  benefit  of  creditors, 
within  the  meaning  of  the  assignment 
law,  and  void  on  account  of  preference. 
Did  the  giving  of  the  chattel  mortgages 
under  the  circumstances  already  stated 
constitute  an  assignment  within  the  spirit 
of  the  assignment  law?  This  question 
was  answered  In  the  negative  in  Davis  v. 
Scott,  22  Neb.  164,  84  N.  W.  Rep.  868.  In 
thatcase  R.  N.Townsend  gave  seven  chat- 
tel mortgages  on  the  same  day  to  as 
many  creditors  to  secure  bona  tide  debts. 
They  were  filed  for  record,  and  on  the 
next  day  the  sberitl  levied  attachments 
upon  the  mortgaged  goods  as  the  proper- 
ty of  Townsend  A  Co.  The  assignee  of 
the  mortgages  soon  thereafter  brought  re- 
plevin, and  obtained  possession  of  the 
goods.  The  court,  in  the  syllabus,  say : 
"A  debtor  has  the  right  to  prefer  his  cred- 
itors and  to  pay  or  secure  those  preferred. 
The  execution  of  chattel  mortgages  to 
preferred  creditors,  if  made  In  good  faith 
to  secure  bona  Ude  debts,  even  If  made  to 
a  considerable  number  of  such  creditors  at 
or  about  the  same  time, — no  trust  being 
created,— will  not  constitute  an  assign- 
ment for  the  benefit  of  creditors,  if  not  so 
intended. "    The  same  case  vas  again  be- 
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tore  the  coart,  and  the  mortgages  were 
Bustaloed.  27  Neb.  642,  43  N.  W.  Bep.  407. 
The  mortgages  In  the  case  at  bar  were 
not  intended  as  an  assignment.  Boylan 
transferred  bis  property  by  mortgagee  to 
hie  creditors  direct  to  secure  buDa  Ode 
debts.  No  trast  was  created,  and  the 
creditors  were  not  to  prorate.  Tbesame 
firm  ol  attorneys  represented  the  preferred 
creditors  in  talcing  the  mortgages,  and  the 
goods  being  delivered  to  the  attorneys 
was  In  contemplation  of  law  a  delivery  to 
the  mortgagees.  In  Gage  t.  Parry,  69 
Iowa,  605,  29  N.  W.  Rep.  822,  an  insolvent 
firm,  with  the  bona  Ode  intention  of  secor- 
ing  particDiar  creditors,  executed  three 
several  chattel  mortgagee  to  tbree  credit- 
ore,  respectively,  npon  tbelr  entire  stock 
of  merchandise.  At  tbe  same  time  the  firm 
assigned  all  their  book-aoroonts  to  a 
fourth  creflitor.  Sobseqoently,  on  the 
aame  day,  they  concluded  to,  and  did, 
make  a  general  a88ignm<uit.  The  mort- 
gages covered  all  the  property  of  tbe  firm, 
«xceptlngtbe  book-aocoonts.  It  was  held 
that  the  executing  of  tbe  mortgages  and 
the  assigning  of  tbe  accounts  did  not  op- 
erate an  assignment  for  tbe  benefit  of 
creditors, ^nd  that  tbe  mortgages  were 
▼alid.  In  Mennwbeimer  v.  Kennedy,  75 
Wis.  411,44  N.  W.  Bep.  608,  an  insolvent 
debtor  executed  two  chattel  mortgages, 
one  to  each  of  two  creditors,  on  sntMatan- 
tiaily  all  bis  property  not  exempt,  to  se- 
cure tbe  amount  of  bis  indebtedness  to 
them.  Two  days  later  the  mortgagees 
took  possession  of  tbe  property,  and  the 
same  were  subsequently  seiied  by  the 
sheriff  by  virtue  ol  several  writs  of  attach- 
ment issued  in  actions  brought  by  other 
creditors.  It  was  held  tbat  tbe  mort- 
gages did  not  constitute  a  voluntary  as- 
signment, and  were  valid.  To  a  similar 
effect  are  Carter  v.  Rewey,  62  Wis.  562,  22 
N.  W.  Rep.  129;  Hoey  v.  Pierron,  67  Wis. 
262,  80  N.  W.  Rep.  692;  Coffin  Co.  v.  Har- 
ris, 70  Wis.  282,  35  N.  W.  Rep.  738;  Ingram 
V.  Osborn,  70  Wis.  196,  35  N.  W.  Rep.  304; 
Fecbeimer  v.  Robertson,  (Ark.)  13  S.  W. 
Rep.  423;  Farwell  v.  Howard,  #6  Iowa, 
881;  Kohn  v.  Clement.  (Iowa,)  12  N.  W. 
Rep.  560;  Bank  v.  Crittenden,  (Iowa,) 
28N.W.  Rep.  646:  Waterman  v.  Silberberg, 
(Tex.)  2  S.  W.  Rep.  578;  Tootle  v.  Cald- 
well, 80  Kan.  126,1  Pac.  Rep.  329;  Doremns 
y.  O'Harra,  1  Ohio  St.  45;  Atkinson  v. 
Tomlinson,  Id.  241;  and  Bank  v.  Sprague, 
20  N.  J.  Eq.  29.  The  case  of  Bonos  v.  Car- 
ter. 20  Neb  566,  31  N.  W.  Rep.  381,  is  cited 
by  the  plaintiff  in  error.  Tbe  facts  in  tbe 
case  at  bar  do  not  bring  it  within  tbe 
principles  of  tbat  decision.  In  that  case 
tbe  debtor  executed  a  chattel  mortgage 
on  his  stock  of  merchandise  to  Bonne  as 
trustee  for  seven  creditors  of  the  mortga- 
gor. The  mortgage  authorized  the  trustee 
to  take  Immediate  poBsesslon  of  the 
goods,  sell  the  property,  and  apply  the 
proceeds  to  the  payment  of  tbe  preferred 
creditors  pro  rattt.  Tbe  mortgage  was 
held  to  be  an  assig^nment  for  tbe  benefit  of 
creditors,  and  void  on  account  of  prefer- 
ence. Tbe  decision  was  placed  upon  the 
ground  tbat  a  trust  was  created  by  the 


mortgage.  That  element  is  absent  in  this 
case.  Another  case  cited  in  brief  of  plain- 
tiff in  error  Is  Winner  v.  Hoy  t,  66  Wis.  227, 
28  N.  W.  Rep.  380.  There  the  debtors,  as 
one  transaction,  transferred  all  tbelr 
property  not  exempt  by  means  of  six  chat- 
tel mortgages  and  five  assignments,  to  se- 
cure certain  creditors.  One  of  the  mort- 
gages and  one  of  the  assignments  were 
made  to  one  Frank  M.  Hoyt.  to  secure  an 
Indebtedness  of  the  mortgagors  to  the 
Wisconsin  Marine  &  Fire  Insurance  Com- 
pany Bank.  The  instruments  were  made 
with  the  understanding  tbat  Hoyt  for 
himself,  and  as  trustee  for  tbe  other  cred- 
itora,  should  take  immediate  possession 
of  tbe  property,  convert  it  into  money, 
and  dinde  the  same  pro  rata  among  tbe 
preferred  creditors.  If  there  was  any- 
thing left  after  paying  the  dalnu,  it  was 
to  go  to  the  unsecured  creditors.  It  was 
held  that  the  instruments  should  be  con- 
strued together,  and,  when  thus  con> 
strued,  the  transaction  was  in  effect  a 
voluntary  assignment.  In  the  present 
case  the  creditors  were  not  to  prorate, 
and  a  mortgage  was  made  direct  to  each 
creditor.  No  trust  was  created.  In  these 
material  respects  this  case  differa  from 
Winner  v.  Hoyt.  Tbat  case  has  been  dis- 
tinguished by  tbe  supreme  court  of  Wis- 
consin in  tbe  opinions  rendertsd  In  some 
of  tbe  cases  cited  above.  Preston  ▼. 
Spalding,  (Ul.)  10  N.  E.  Bep.  90S,  was  one 
In  which  an  Insolvent  firm  on  the  same 
day  tbat  it  made  an  assignment  tor  tbe 
benefit  of  its  creditors  preferred  vertain  of 
Its  creditors  by  giving  judgment  notes. 
The  making  and  delivery  ot  tbe  notes  and 
the  preparing  of  tbe  assignment  were  car- 
ried on  at  the  same  time.  The  notes  were 
delivered.  Judgments  rendered,  and  execo. 
tions  levied  before  the  deed  of  assignment 
was  filed  for  record.  It  was  held  that  tbe 
Judgments  were  preferences,  within  the 
meaning  of  the  assignment  law  of  Illinois, 
which  declares  that  all  preferences  in  any 
assignment  shall  be  void.  We  do  not 
question  the  soundness  of  that  decisiun. 
Such  a  transaction  would  be  void  under 
our  statute.  In  the  present  case  the  facts 
differ  BO  materially  from  tbone  in  Preston 
V.  Spanlding  as  to  take  it  out  ol  the  rule 
therein  announced.  In  each  of  the  cases 
of  Richmond  y.  Mississippi  Mills,  (Ark.) 
11  S.  W.  Bep.  960,  and  Appeal  of  Miners' 
Nat.  Bank,  67  Pa.  St.  198,  the  property 
was  conveyed  to  a  trustee  to  sell,  and 
with  the  proceeds  to  pay  certain  preferred  ' 
credltora.  These  cases  are  directly  In  line  | 
with  the  decision  in  Bonus  v.  Carter.  In  i 
tbe  present  case  tbe  evidence  conclusively  I 
shows  that  the  mortgages  were  made  In  | 
good  fnlth  to  secure  actual  debts  of  tbe 
mortgagor.  No  fact  or  circumstance  is  I 
disclosed  by  the  record  which  tends  in  tbe  i 
least  degree  to  impeach  the  good  faith  of 
Boylan  or  tbe  preferred  creditors.  The  I 
mortgages  were  In  tbe  usual  form.  No  i 
trust  was  created.  We  therefore  conclude  ' 
that  the  mortgages  did  not  constitute 
an  assignment  for  tbe  benefit  of  creditors. 
The  Judgment  of  the  district  court  is 
affirmed.    The  otber  ]udge«  concur. 
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Itt  re  HnuBB  Roll  No.  284. 

(SupreiiM  Court  of  N&muSia.    March  10, 1881.) 

Taxatios— ABsisnoirr  Biroim  CoKBTrnmoHAL 
lamT  —  CoNaTirunoitAi,  Law— Ajaiin>MKrr  ot 

STATDTKa — SPiniAL  Laws. 

1.  TTnder  seotion  5,  art  9,  of  the  oonstitntion, 
«oni>t7  aathoritiea  cannot  aaseM  tazea  the  aggre- 
gate ot  which  ahall  exceed  one  and  a  half  dollara 
per  tlOO  valaatlon,  unless  authorized  by  a  rote 
of  the  people  of  the  county. 

8.  As  under  the  present  statute  each  warrant 
most  apedfy  the  amount  levied  and  appropriated 
to  the  fona  upon  which  it  is  drawn,  and  the 
amount  already  expended  of  such  sum,  and  any 
warrant  drawn  after  75  per  cent,  of  the  amount 
levied  for  the  year  la  eohansted,  where  there  are 
no  funds  .a  the  treasury  for  the  payment  ot  the 
same,  ahall  not  be  chargeable  agalnat  the  county, 
it  will  be  impossible  for  any  coun^  to  issue  war- 
rants In  excess  of  the  amount  authorised  by  the 
statutes  now  in  fbrce  without  amending  audi 
statutes. 

8.  An  act  not  complete  in  itself,  but  clearly 
amendatonr  of  a  foriDsr  statute,  to  which  it  doea 
not  refer,  la  within  the  constitutional  inhibition, 
and  void.  Smalls  v.  White,  4  Neb.  tBA;  Sover- 
eign T.  State,  7  Neb.  409. 

4.  The  legislature  has  authorl^to  pass  a  law 
to  authorise  the  county  board  tA  any  county  ot 
the  state  "to  issue  bonds  of  the  county  to  an 
amount  not  ezeeedlng  8  per  cent,  of  the  assessed 
valuatica  of  the  county  for  the  vear  1890,  and 
not  ezoeading  the  sum  of  890,000,  for  the  purpose 
of  raising  money  to  purohikse  grain  to  be  planted 
and  sown  for  the  purpose  of  raising  crops  for  the 
year  1891,  and  tor  feeding  teams  used  tn  raising 
said  crops. "  The  Question  ot  issuing  such  bands 
must  tm  submitted  to  the  people  In  the  mode  pro- 
vided In  sections  87,  28,  a  18,  Comp.  St,  and 
they  oannot-be  issued  on  a  mere  petition  tor  the 
issuanoe  thereof,  signed  by  a  malorl4y  of  the 
electors  ot  the  coonty. 

6.  (Tndor  section  15,  art  8,  of  the  constitu- 
tion, no  special  law  can  be  enacted  where  a  gen- 
eral law  can  be  made  applicable. 
(SyUatnu  by  the  Cowrt.) 

ResolntiouB  Bnbmltted  by  theieRislaton. 

At.  B. Reeae, amtous  eurtie.  Cburcb Howe 
and  C.  D.  Sbrader.  for  tbe  constltatloDalU 
ty  ot  tbe  proposition.  Geo,  B.  Hstatbiga, 
Atty.  Oen.,  opposed. 

MiLXWELL,  J.  Tbe  following  resolutions 
were  on  tbe  8d  day  of  March,  1891,  sub- 
mitted by  tbe  boaurable  house  ot  repre- 
sentatives to  this  court:  "Whereas,  the 
constitutionality  ot  boose  roll  Nu.  284  is 
t>eing  serionaly  questioned  on  account  of 
the  form  In  which  It  Is  pending  in  tbe 
house,  for  the  reasons  as  hereinafter  set 
forth :  Resolved,  that  tbe  said  house  roll 
No.  284  be  submitted  to  our  honorable  sn- 
premecourt  for  an  opinion  as  to  theconstl- 
tntionality  of  said  bill,  with  reference  to 
the  following  questions:  (1)  Can  coun- 
ties In  this  state  be  authorized  and  em- 
powered to  issue  and  draw  warrants  on 
the  general  fund  of  the  county  In  excess  of 
tbe  amount  now  authorised  by  law,  not 
to  exceed  10  per  cent,  of  tbe  grand  assess- 
ment roll  of  each  of  said  counties,  to  pur- 
chase seed-grain  for  tbe  settlers,  and  pro- 
vide for  their  Immediate  wants  of  food, 
luel,  and  clothing,  the  same  to  be  Issued 
by  the  respective  boards  of  superClsurb  of 
the  several  sountles,  or  the  county  com- 
Dilssioners,  as  the  case  may  be;  the  said 
funds  raised  by  tssuauce  of  viarrants  upon 
tbe  general  fund  herein  provided  to  be  Is- 
sued under  tbe  provisions  of  an  act  enti- 
tled 'A  bill  for  an  act  for  tbe  relief  of  tbe 


people  In  tbe  drought-stricken  districts  of 
Nebraska,  to  aid  In  feeding  and  clothing 
said  people,  and  to  provide  a  method  for 
tbe  distribution  of  tbe  aid  herein  provid- 
ed for  the  drougbt-strtcken  inhabitants,' 
passed  by  thepresent  session  ot  the  legis- 
lature? (2)  Would  or  would  not  the  pro 
visions  of  said  bill  be  in  violation  of  sec- 
tion 2,  art.  12,  of  tbe  constitution  of  tbe 
state  ol  Nebraska,  tbe  same  not  having 
been  submitted  to  tbe  qualified  electors  of 
tbe  said  counties,  respectively,  at  an  elec- 
tion called  and  authorised  by  law,  for  such 
purpose?  (8)  Can  tbe  board  of  any  coun- 
ty of  this  state  have  authority  to  issue 
bonds  ot  their  respective  counties  to  an 
amount  not  exceeding  8 per  cent,  of  the  as- 
sessed valuation  of  theconntylor  tbe  year 
1880,  and  not  exceeding  the  sum  of  $80,000, 
for  tbe  purpose  of  raising  mon^  to  por- 
ebaae  grain  to  be  {Wanted  and  sown  for  tbe 
purpose  ot  raising  crops  for  tbe  year  1891, 
and  for  feeding  teams  used  in  raising  said 
crops;  it  being  provided  that  such  bonds 
shall  not  lasoe  ualesa  a  petition  for  tbe  Is- 
suanoe tbereof  shall  be  first  presented  to 
■aid  board,  algiMd  by  a  majority  ot  tbe 
•lectors  ot  said  county,  as  shown  by  the 
poll-books  of  thegeneral  election  ot  tbe 
year  1890?  (4)  Would  or  would  not  tbe 
provisions  of  such  act  be  in  contravention 
of  section  6,  art.  9,  ot  the  constitution  of 
tbe  state  of  Nebraska?" 

The  questions  involved  are  of  considera- 
ble importance,  and  some  of  them  entirely 
new.  In  consequence  ot  tbe  great  volume 
of  basinees  before  tbe  supreme  eoart.  and 
the  consequent  inability  of  tbe  Judges  to 
devote  as  mucb  time  to  the  examination 
ot  the  qoQsttons  as  was  desirable  In  tbe 
brief  time  allowed  them  tor  tbe  considera- 
tion of  the  case,  tbe  court,  therefore,  re- 
quested the  Hon.  M.  B.  Rbrsb,  a  former 
Judge  of  this  court,  to  act  as  amteua  eart», 
and»  in  connection  with  the  attorney  gen- 
eral, to  examine  the  authorities  bearing 
upon  tbe  questions  submitted.  Both  gen- 
tlpmen  performed  their  labor  In  a  thor- 
ough and  careful  manner,  and  thereby  the 
court  ]«as  been  able  to  reach  a  conclusion 
much  earlier  than  otherwise  would  have 
been  the  case. 

The  flrst  and  second  questions  will  be 
considered  together.  Section  6,  art.  9,  ot 
the  constitution,  provides  that  "county 
authorities  shall  never  assess  taxes  tbe 
aggregate  ot  which  shall  exceed  one  and  a 
half  dollars  per  f  100  valuation,  except  for 
the  payment  of  indebtedness  existing 
at  the  adoption  ot  this  constitution, 
unless  authorised  by  a  vote  of  the 
people  of  the  county."  The  proper  con- 
struction of  this  section  was  before  this 
court  in  State  v.  Gosper  Co.,  14  Neb.  22, 14 
N.  W.  Rep.  801.  and  it  was  hdd  that  coun- 
ty commissioners  could  not  levy  taxes  for 
the  payment  ot  county  warrants  in  excess 
ot  thelimit  fixed  by  tbeconatltntlon.  The 
history  ot  legislation  relating  to  county 
warrants  In  this  state  is  substantially  n» 
follows :  "  Prior  to  tbe  year  1859,  county 
warrants  were  drawn  In  nomuot  tbe  coun- 
ties without  regard  to  tbe  amount  ot  the 
levy,  and.  It  was  alleged,  greatly  in  excess 
ot  the  legitimate  claims  against  the  coun- 
ty. In  the  latter  year  tbe  legislature 
passed  an  act  to  require  each  warrant  to 
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show  on  its  face  the  amonnt  levied,  and 
appropriated  to  tbe  fond  upon  wtaicb  it 
was  drawn,  and  tbe  amount  already  ex- 
pended of  each  fond."  The  act  declared 
it  to  bennlawtnl  forconntycominlsalonerB 
to  Issue  warrants  In  excetts  o{  tbe  amonnt 
levied  by  tax  for  tbe  current  year.  This 
act  continued  in  force  until  1870,  when  tbe 
commissioners  were  restricted  to  60  per 
cent,  of  the  levy,  whU-h  in  1881  was  ex  tend- 
ed to  75  per  cent. ;  and  it  was  fnrtb^  pro- 
vided that,  after  tbe  amount  levied  tor 
the  year  was  exhausted,  and  there  were 
DO  funds  la  the  treasury  for  the  payment 
of  tbe  same,  warrants  drawn  should  not 
be  cbarxeable  against  the  county,  but 
against  tbe  county  board,  or  any  member 
thereof,  for  tbe  payment  of  the  same. 
There  are  other  provisions  of  statute  re- 
quiring the  county  board  to  make  esti- 
mates, at  the  regular  meeting  in  January 
of  each  year,  of  tbe  necessary  expenses  of 
the  county  during  the  ensuing  year,  tbe 
total  of  which  shall  in  no  instance  exceed 
the  amount  of  taxes  authorised  by  law  to 
be  levied  during  that  year.  There  Is  also 
a  provision  for  submitting  to  the  voters  of 
a  county  the  question  of  Issuing  bonds  for 
the  payment  of  warrants  or  other  indebt- 
edness, where  the  ordinary  revenue  will 
not  be  sufficient  for  that  purpose. 

It  win  be  observed  that  the  limitation  In 
tbe  constitution  as  to  the  amount  of  taxes 
which  may  be  levied  in  any  one  year  is 
practically  a  prohlbitlou  of  tbe  Issuing  of 
any  considerable  number  of  warrants. 
In  addition  to  this,  in  order  to  authorise 
tbe  issuing  of  warrants  for  tbe  purpose 
stated,  it  would  be  necessary  to  amend 
tbe  several  sections  of  tbe  statute  relating 
to  warrants.  Section  11,  art.  S,  of  tbe 
constitution,  provides  "  that  no  law  shall 
be  amended  unless  the  new  act  contains 
the  section  nr  sections  so  amended,  and 
tbe  section  or  sections  so  amended  shall  be 
repealed."  The  proper  construction  of 
this  seetlon  was  before- the  court  in  Smalls 
V.  White,  4  Neb.  868,  and  it  was  bdd  that 
where  an  act  was  not  complete  in  itatit, 
but  is  clearly  amendatory  of  some  former 
statute,  it  is  within  the  constitutional 
inhibition.  This  case  was  followed  and 
approved  in  Sovereign  v.  State.  7  Neb.  40B, 
and  other  cases,  and  Is  the  settled  law  of 
tbisstate.  Leaving  oat  of  view,  therefore, 
the  propriety  of  changing  laws  wblcb.have 
existed  for  a  third  of  a  century  for  the 
protection  of  tax-payers,  It  is  evident  that, 
b  the  law  In  relation  to  county  warrants 
is  changed  so  as  to  permit  their  being 
issued  without  the  restrictions  heretofore 
mentioned,  still  the  constitutional  inhibi- 
tion against  the  levy  of  taxes  in  excess  of 
1^  per  cent,  is  a  prohibition  upon  tbe 
granting  of  relief  by  the  Issuing  of  county 
warrants. 

2.  The  third  and  fourth  questions  will 
be  considered  together.  In  considering 
the  power  which  may  be  exercised  by  tbe 
legislature,  it  is  nsaal  to  consider  those 
possessed  by  parliament,  after  which,  to 
some  extent,  our  legislature  has  been 
modeled,  and  tbe  parliamentary  common 
law  applied.  In  speaking  of  parliament. 
Coke  says:  "It  hath  sovereign  and  un- 
controlled authority  in  the  making,  con- 
Brmlng,  enlarging,  restraining,  abrogat- 


ing, repealing,  reviving,  and  expounding 
of  laws,  concerning  matters  of  all  possible 
denomination,  ecclesiastical  or  temporal, 
civil,  military ,  maritime,  or  criminal. "  4 
Inat.  86.  Judge  Cooley,  in  his  valuable 
work  on  Constitutional  Limitations, 
says :  "  It  is  natural,  also,  that  we  should 
incline  to  measure  the  power  of  tbe  legis- 
lative department  in  America  by  the  pow- 
er of  the  like  department  in  Britain;  and 
to  concede,  without  reflection,  that  what- 
ever the  legislature  of  the  country  from 
which  we  derive  our  laws  can  do,  may 
also  be  done  by  the  department  created 
for  the  exercise  of  l<^slattve  authority  in 
this  country.  But,  to  guard  against  t>e- 
ing  misled  by  a  comparison  between  the 
two,  we  must  bear  in  mind  tbe  Important 
distinction  already  pointed  out, that  with 
the  parliament  rests  practically  the  sover- 
eignty of  tbe  ooontiy,  so  that  it  may  ex- 
ercise all  the  powers  of  the  government  if 
it  wills  BO  to  do:  while,  on  the  other 
band,  the  legislatures  of  the  American 
States  are  not  the  sovereign  authority, 
and,  though  vested  with  tbe  exercise  of 
one  branch  of  tbe  sovereignty,  they  are 
nevertheless,  in  wielding  It.  hedged  In  on 
all  sides  by  important  limitations,  some 
of  which  are  Imposed  in  express  terms, 
and  others  by  Implications  which  are 
equally  imperative."  Const.  LIm.  (6th 
Ed.)  102.  In  this  state  tbe  powers  of  tbe 
government  are  divided  into  three  depart- 
ments, vis.,  the  legislative,  executive,  and 
Judicial.  In  creating  a  legislative  depart- 
ment, and  conferring  upon  it  the  legisla- 
tive power,  the  people  must  be  under- 
stood to  have  conferrad  the  full  and  com- 
plete power  as  it  rests  In,  and  may  be  ex- 
ercised by.  tbe  sovereign  power  of  any 
country,  subject  only  to  such  restrictions 
as  they  may  have  seen  tit  to  Impose,  and 
to  the  limitations  which  are  contained  in 
tbe  constitution  of  the  United  States. 
The  legislative  department  is  not  made  a 
special  agency  for  tbe  exercise  of  specific- 
ally defined  l^elative  powers,  but  is  in- 
trusted witb  tbe  general  authorfty  to 
make  laws  at  discretion.  Id.  104.  In  oth- 
er words,  the  legislature  has  authority  to 
pass  laws  at  discretion,  provided  such 
laws  are  within  tbe  constitutional  Inhibi- 
tions, and  do  not  infringe  upon  the  rights 
of  private  individuals.  We  have  been  un- 
able to  find  any  provision  of  the  constitu- 
tion which  prevents  tbe  legislature  from 
authorising  the  electors  of  a  county  from 
voting  bonds  for  tbe  relief  of  the  untortn- 
nate  -within  Its  borders.  A  great  calami- 
ty fell  upon  a  number  of  counties  of  this 
State  last  year,  by  which  a  large  part  or 
all  of  the  crops  were  destroyed,  uud  the 
people  1^  in  a  suffering  condition.  The 
soil  and  climate  are  excellent,  and  witb 
proper  assistance  the  citisens  of  those 
counties  will  be  able  to  cultivate  tbeir 
farms,  raise  crops,  and  add  millions  of 
dollars  to  the  wealth  of  the  counties  and 
of  the. state.  Without  this  aid,  many. 
perhaps  a  large  portion,  of  tbe  people  of 
the  counties  named  will  be  unable  to  culti- 
vate their  farms  and  raise  croiM.  It  thus 
becomes  a  matter  of  public  concern,  and 
the  law  may  be  sustained  upoti  two 
grounds:  (1)  As  a  matter  designed  for 
public  benefit;  and  (2)  as  a  police  reigola- 
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tlon,  to  enable  peraoiM  In  atraltened  dr- 
cumstances.  wbo,  witbont  tault  upon 
their  part,  have  met  with  mtefortnue,  and 
are  thereby  grreatly  Impoverished,  toatart 
anew  In  the  cultivation  of  their  larma, 
with  a  reasonable  prospect  of  aaccess, — 
In  other  worda,  from  being  dependent,  to 
soon  become  able  to  provide  for  all  their 
own  wanta.  Each  connty  moat  deter- 
mine for  itself  whether  aid  la  needed,  and, 
it  so,  within  the  provisions  of  tbe  art,  to 
what  extent.  Section  2,  art.  12,  of  tbe 
constitntlon,  provides  that  "donation  to 
work  of  Internal  Improvement  shall  not 
l>e  made  unleaa  a  propoaltlon  so  to  do 
shall  have  been  flrat  submitted  to  the 
qualified  electors  thereof  at  an  election, 
by  anthorlly  of  law. "  Section  6,  art.  9, 
also  prohibits  the  aBsessment  of  taxes 
whlcb  shall  exceed  one  and  a  bait  dollars 
per  hundred  doUara  valuation,  unleaa  au- 
thorised by  a  vote  of  tlie  people  of  the 
county.  In  carrying  out  these  provisions 
of  tbe  constitution,  the  lesislatnra  has 
provided  as  follows:  "The  mode  of  sub- 
mitting questions  to  the  people,  for  any 
purpose  authorized  by  law,  ahall  be  as 
follows:  The  whole  question,  including 
tbe  sum  desired  to  be  raised,  or  the 
amount  of  the  tax  desired  to  be  levied,  or 
the  rate  per  annum,  and  the  whole  regu- 
lation, including  the  time  of  its  taking  ef- 
fect, or  having  operation,  if  it  be  of  a  nat- 
ure to  be  set  forth,  and  tbe  penalty  of  its 
violation.  If  there  be  one.  Is  to  be  pub- 
lished for  fonr  weeks  In  some  newspaper 
published  in  the  county.  If  there  be  no 
such  newapaper,  the  publication  la  to  be 
made  by  being  posted  up  in  at  least  one  of 
the  moat  public  places  in  each  election 
precinct  in  the  county,  and  in  all  cases  tbe 
notices  shall  name  the  time  when  such 
question  shall  be  voted  upon,  and  the 
torm  in  which  the  question  shall  be  tak- 
en, and  a  copy  of  the  question  submitted 
shall  be  posted  up  at  each  place  of  voting 
during  the  day  of  election.  Sec.  2S.  When 
the  question  submitted  involves  the  bor- 
rowing or  expenditure  of  money,  or  issu- 
ance of  bonds,  tbe  proposition  of  tbe  ques- 
tion moat  be  accompanied  by  a  proviaion 
to  levy  a  tax  annnally  for  the  payment  of 
interest,  II  any,  thereof,  and  no  vote 
adopting  the  queation  proposed  iihall  be 
valid,  unless  It  likewise  adopt  the  amount 
of  tax  to  be  levied  to  meet  tbe  liability  in- 
curred." Sections  27,28,  c.  18,  Ck)mp.  St.  Sec- 
tion 15,  art.  8,  Const.,  provides  that,"  where 
a  general  law  can  be  made  applicable,  no 
apecial  law  shall  be  enacted. "  A  general 
law  ia  applicable  in  tbe  case  atated,  and 
therefore  a  apecial  law  will  be  within  the 
Inhibition  of  the  conatitution.  Bonda 
muat  be  Issued,  tberetore,  in  pursuance  of 
an  election  lawfully  held.  This  has  been 
the  law  of  this  state  from  ita  early  his- 
tory. There  are  many  reasons  for  this. 
Where  an  election  Is  duly  called  and  ad- 
vertised, the  reasons  for  and  against  the 
proposition  are  discussed  and  considered, 
and  the  electors  vote  upon  such  proposi- 
tion as  they  may  deem  for  their  own  and 
that  of  tbe  county's  best  Interest.  The 
election  is  open  and  public,  and  tbe  friends 
and  opponents  of  the  measure  meet  upon 
common  gronnd,  and  by  their  votes  reg- 
ister their  preference  for  or  opposition  to 


tbe  propoeition.  None  of  these  advan- 
tages, however,  innre  in  favor  of  merely 
signing  the  petition.  In  auch  case,  tbe 
petition  Is  presented  to  a  party  who  fre- 
quently, without  due  consideration,  algna 
tbe  same,  or  signs  it  under  representa- 
tiona  which  he  afterwards  finda  do  not 
conform  to  tbe  facta.  Such  aaystem.as 
an  authority  for  incurring  indebtedness 
or  iaauing  bonda,  is  open  to  many  objec- 
tions, and  is  within  tbe  clear  inhibition  of 
the  constitution.  We  therefore  bold  that, 
while  a  county  may  be  authorised  to  is- 
Bue  its  bonda  within  certain  limits  for  the 
purpose  indicated,  yet  the  authority  must 
be  conterred  by  a  vote  of  tbe  electors,  at 
an  election  caliefl  and  held  in  pnrauance  of 
law,  and  not  by  petition.  Judgment  ac- 
cordingly.    Tbe  other  jndgea  concur. 


Noah  v.  Pierce. 

(Suprema  Count  of  MUMgan.    Feb.  87,  1891.) 

Sii/B— Waair  Trtxa  Passbs. 

1.  In  an  action  for  the  price  of  a  wagon,  it 
appeared  that,  at  an  auction  sale  held  by  pluin- 
tflt,  defendant  and  others  bid  on  the  wagon, 
wliich  was  finally  knocked  down  to  defendant; 
After  the  sale  defendant  said  to  plainUfl,  <*X  will 
settle  with  yon  for  this  wagon  the  next  time  you 
come  to  M., "  to  which  plaintiff  replied,  "That  is 
all  right "  Defendant  never  removed  the  wagon, 
but  plalntifl,  after  the  sale,  exercised  no  control 
over  It,  leaving  It  suhject  to  defendant's  disposal. 
Held,  that  the  title  passed  to  defendant  at  the 
time  of  tbe  sale,  ana  be  was  liable  for  the  price 
bid.  • 

S.  Defendant  in  such  case,  having  refnaed  to 
settle  for  the  wagon,  and  to  give  a  note  therefor 
according  to  the  terms  prescnl>ed  in  the  notice  of 
sale,  is  not  entitled  to  the  benefit  of  sach  terms. 

Error  to  cirenitcourt,  Allegan  county; 
Dan  J.  Arnold,  Judge. 

Tatem  fi  Quinsejr,  for  appellant.  Padtt- 
bam  A  Hvmpbrey,  for  appellee. 

Morse,  J.  This  is  a  case  originating  in 
juBtire  court,  and  in  which  the  plaintiff  bas 
recovered  judgment  in  that  court  and  tbe 
cireuit,  for  the  value  of  a  wagon  sold  at 
auction  for  the  sum  of  f  11.75.  The  circuit 
]udge  finds  the  facts  to  be,  in  substance, 
that  the  plaintiff  bad  a  sale  at  public  auc- 
tion of  his  stock  and  farming  tools.  "  All 
sums  over  five  dollara  "  were  to  be  on  six 
months'  time,  on  good  approved  security. 
The  defendant  was  present,  and  plainly 
saw  the  wagon,  and  bid  with  othera  upon 
it.  It  was  struck  oft  to  him  at  f  11.75. 
After  the  sale  was  conclnded,  and  defend- 
ant was  going  home,  he  said  to  plaintiff, 
"I  will  settle  with  you  for  this  wagon  the 
flret  time  you  cometo  Mollne ; "  and  plain- 
tiff replied,  "That  is  all  right."  As  the 
parties  both  then  intended  and  under- 
stood the  matter,  tbe  wagon  so  boup;ht 
by  the  defendant  was  then  bis  property, 
and  tlietitle  had  passed  to  him,  and  he  was 
to  settle  for  it  when  the  plaintiff  came  to 
Moline,  where  defendant  reaided-  About 
two  weeks  after  tbe  Bale  the  plaintiff  called 
upon  tbe  defendant  at  Mollne,  and  asked 
him  to  settle  for  the  wagon.  Defendant  re- 
plied that  be  didn't  know  as  he  would  take 
it;  that  he  hud  no  ane  for  it;  but  that  he 
would  take  it  If  plaintiff  would  take  bis 
pay  out  of  defendant's  store.  Plaintiff  re- 
fused to  do  this,  and  defendant  refused 
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to  aettle  or  pay  for  the  wagon  in  any  oth- 
er way,  and  abont  font  montlm  thereafter 
the  plaintiff  broogbt  thia  suit  to  recover 
the  pnrcham  price  of  the  wagon.  It  iB 
didmed  on  the  part  of  the  defendant  that 
be  soppoMd  he  was  bidding  on  another 
waicon.  aad  not  apon  the  one  be  bought ; 
that  there  was,  by  reason  of  this  mistake, 
no  meeting  of  tbe  mbiids  of  the  parties, 
and  hence  no  sale.  Bat  this  claim  is  not 
made,  ciot  by  tbe  evidence  in  tbe  case; 
therefore  It  becomes  unnecessary  to  deter- 
mine whether,  if  tme,  it  wonid  or  woald 
not  have  the  effect  claimed.  It  is  claimed 
there  can  be  no  recovery,  because  it  is 
claimed  there  was  no  delivery  of  tbe 
wagon  to  defendant.  Tbe  wagon  was  left 
where  it  was  when  sold  to  defendant;  tbe 
plaintiff  has  not  since  that  time  assumed 
or  exercised  any  control  over  it,  or  med- 
dled with  It  In  any  way.  It  has  ever  since 
been  subject  to  the  defendant's  control 
and  disposal.  It  is  claimed  that  plaintitf 
should  have  resold  the  wagon,  and  that, 
had  be  done  tbls,  he  could  have  recovered 
only  the  difference  between  the  price  re- 
ceived on  such  resale,  and  the  price  bid  by 
defendant,  and  nntll  such  resale  there  can 
be  no  recovery.  The  proofs  show  tbe 
wagon  to  have  been  worth  the  tall  snm 
bid  by  the  defendant  at  tbe  time  it  was 
strnck  off.  The  court  found,  as  matters 
of  law,  as  follows:  "(1)  The  title  having 
passed  to  dolendant,  as  already  found, 
the  measnre  of  damages  is  not  the  differ- 
ence (if  any)  between  the  actutfl  value  at 
tbe  time  and  the  sum  for  which  the  de- 
fendant bought  the  wagon;  and  inasmuch 
as  the  defendant  refused  to  settle  with  the 
plaintiff  for  the  purchase  price  of  the  wag- 
on, and  to  execute  any  evidence  of  indebt- 
edness for  tbe  amount  due  in  six  months 
with  seven  per  cent.  Interest,  or  to  pay  for 
the  wagon  at  ail  except  in  goods,  be  was 
not  entitled  to  tbe  six  months  mentioned 
in  the  printed  conditions  of  sale,  but  the 
amonnt  was  dne  and  payable  at  once,  as 
though  no  conditions  of  sale  had  been 
mentioned.  {'2]  The  plaintiff  is  entitled 
to  have  Judgment  entered  in  bis  favor 
against  tbe  defendant  for  tbe  said  sum  of 
fll.76,  togetber  with  fl.77  Interest  from 
May  20,  1887,  amounting  In  all  to  918.52, 
together  with  his  costs  of  suit  in  this 
court,  as  In  cases  commenced  in  this  court, 
to  be  taxed,  and  to  have  execntion  there- 
for. "  Errors  are  assigned  upon  tbe  find- 
ings of  fact  b.y  the  court,  but  the  record 
shows  that  there  was  testimony  tending 
to  support  each  of  such  findings,  and 
therefore  we  cannot  disturb  them.  The 
conclusions  of  law  upon  the  facts  found 
are  correct.  The  Judgment  is  affirmed, 
with  costs. 

Long,  J.,  did  not  sit.   Tbe  other  Justices 
concurred. 


Lebher  et  al.  v.  Loudon. 
{Supreme  Court  of  MicMgan.    Feb.  27,  1891.) 
Fbinoipai.  asb  Aoekt— Absumfbit. 
1.  In  an  action  for  the  price  of  goods  sold  It 
appeared  that  defendant  was  a  merchant  tailor, 
and  that  be  had  placed  O.  In  charge  of  the  busi- 
ness, but  had  forbidden  O.   to  purchase  goods 
without  special  authority.    The  sroods  in  question 
were  ordered  by  G.  from  plaintiffs.    O.  testified 


for  plaintiib  that  ha  told  dafendsat  that  he 
needed  "trimminga,  and  there  was  an  asent  in 
town  representiiig  a  Kood  boose,  *  to  which  de- 
fendant replied,  "Ton  know  beat  what  we  re- 
quire;" that  he  tbereapon  gave  tbe  order  for  the 
goods,  and  they  were  delivered,  marked  with  de- 
fendant's private  sale  mark,  and  placed  on  his 
shelves;  and  that  the  goods  were  pnrchased  for 
defendant,  Defendant  introdnoed  testimony 
trading  to  deny  all  this.  Held,  that  it  was  error 
for  the  ooort  to  take  the  case  from  the  jury  on 
the  ground  that  there  was  no  evidence  tending  to 
sopportplaintUts'  case. 

^  8.  Where  goods  are  pnrchased  by  another  per- 
son, and  brought  into  a  merchant's  store  without 
his  knowledge  or  consent,  there  must  be  some 
evidence  that  he  sold  the  goods  and  received  the 
proceeds  in  order  to  render  him  liable  for  money 
trnd  and  received  for  the  seller.y/' 

Error  to  circuit  court,  Mecosta  eoanty; 
John  H.  Palmeu,  Judge. 

F.  A.  Mann,  for  appellants.  Damon  A 
Cogger,  for  appellee. 

Champun,  C.  J.  The  plailntlBs  are  mer- 
chants, doing  business  at  Chicago.  III., 
under  the  firm  name  of  J.  H.  Lesber  ft  Co. 
The  defendant  resides  in  Big  Baplds. 
Mich.,  and  in  Angust,  1888,  was  engaged 
in  merchant  tailoring,  and  occupied  a 
place  of  business  in  the  latter  city.  He 
was  also  employed  as  a  railroad  agent, 
and  employed  one  John  Gilmore,  who 
was  a  tailor,  as  themanager  of  bis  mer- 
chant tailoring  store,  and  cntter.  Oil- 
more  had,  previous  to  August,  1888,  made 
purchases  of  goods  for  the  store,  bat  bad 
been  forbidden  by  Loudon  to  make  any 
further  orders  or  purchases  unless  express- 
ly antborlsed  by  London.  About  a  week 
prior  to  August  16, 1888,  Mr.  Clark,  a  trav- 
eling agent  for  plaintiffs,  called  at  Lon- 
don's store,  and  there  fonnd  Otimore,  who 
gave  htm  an  order  for  trimmings.  Clark 
forwarded  the  order  to  plaintiffs,  who  filled 
the  same,  and  billed  them  to  Gilmore. 
Tbe  goods  were  received  in  tbe  store  be- 
tween the  19th  and  2Sd  of  August,  1888. 
The  date  of  the  bill  was  August  16tb,  and 
tbe  amount  was  1102.92.  On  February  13, 
18W,  plaintiffs  wrote  to  defendant,  saying 
that  "John  Oihnore,  of  Big  Rapids,  pur- 
chased $102.92  of  us,  and  claims  he  did  so 
as  your  agent.  It  this  is  the  case,  kindly 
favor  us  with  the  amount  as  soon  as  pos- 
sible, as  it  1b  long  past  dne,  and  oblige, 
yours,  truly,  J.  II.  Lrbheb  ft  Co."  Un 
February  16,  1889,  Loudon  replied,  ac- 
knowledging receipt  of  the  letter,  and  say- 
ing that  he  never  authorized  Ollmore  to 
make  the  purchase;  that  he  bought  aU  of 
hlB  goods  himself,  and  had  Invoice  of 
goods  made  to  himself;  that  Gilmore  left 
his  emijlny  Angust  24th ;  and  further  Stat 
InK  that  if  hefound  any  of  plaintiffs'  goods 
their  bill  referred  to  he  would  see  what 
could  bedone  towards  payment,  and  that 
at  that  time  he  could  do  nothing  with  It. 
This  was  followed  by  a  letter  from  plaln- 
tltfB,  dated  March  7, 1889,  saying  that  tbey 
had  received  a  letter  from  the  railmad, 
stating  that  tbe  package  was  delivered  to 
and  receipted  by  Loudon's  regular  dray- 
man, and  they  were  informed  that  the 
goods  had  been  received  and  used  by  Lou- 
don, and  requesting  pay  for  them.  Aft- 
erwards they  brought  suit,  declaring  upon 
tbe  common  counts  in  aaaumpalt.  The 
plaintiffs'  theory   was  that  the  defendant 
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was  the  real  principal,  and  that  Gllmore 
was  hlR  agent  In  parchaslng:  the  goods, 
and  that,  upon  dlacovery  of  the  real  prin- 
cipal, they  could  hold  him  an  the  real  pur- 
chaser. They  also  contended  that  if  de- 
fendant received  ttie  goods,  placed  ttiem  in 
his  store,  and  sold  or  used  them,  be 
would  be  liable  to  plaintiUs  for  their  rea- 
sonable worth  as  for  so  much  money  had 
and  received  to  their  use.  To  sustain 
this  theory  they  introduced  Gllmore  as  a 
witnera,  who  testified  that  he  was  in  the 
employ  of  defendant  in  August.  1888,  as 
"cutter,  and  superintending  bis  store, 
and  managing  it  all  through."  That  Mr. 
Clark,  the  agent  uf  pluintlBs.caaie  Into  the 
store,  and  asked  him  it  he  wanted  to  buy 
trimmings,  and  he  told  him  be  did.  That 
he  bad  a  talk  with  Loudon  before  the 
goods  were  bought  that  day,  and  "told 
him  that  we  required  trimmings,  and 
there  was  an  agent  In  town  representing 
a  good  house,  and  he  says:  'John,  yoa 
know  beet  what  we  require  yourself,  bet- 
ter than  I  do.'  Then,  of  coarse,  that  gave 
me  liberty  to  go  ahead. "  That  the  goods 
ordered  were  hilled  in  the  name  of  John 
Gllmore,  were  received  and  receipted  for 
by  Loudon's  drayman,  were  brought  and 
delivered  into  the  store  of  defendant, 
and  there  the  package  was  opened, 
marked  with  defendant's  private  sale 
mark,  and  placed  upon  his  shelves.  Oil- 
more  also  testified  that  these  goods  were 
purchased  tor  John  London.  The  defend- 
ant introduced  testimony  tending  to  prove 
that  he  did  not  give  Gllmore  any  author- 
ity to  purchase  the  goods;  that  no  such 
goods  were  received  and  placed  upon  the 
sbelves  in  his  store,  or  had  ever  come  to 
his  possession.  The  court  took  the  case 
from  the  Jury  upon  the  ground  that  there 
was  no  testimony  tending  to  support  the 
plaintiffs'  case. 

If  Gllmore  was  entitled  to  credit,  (and 
that  was  for  the  Jury  to  determine.)  there 
was  testimony  which,  if  uncontradicted, 
would  have  entitlod  the  plaintiffs  to  a  ver- 
dict. Gllmore,  it  Is  true,  testified  that  he 
bad  been  especially  forbidden  by  London 
to  purchase  goods  before  the  orderin  ques- 
tion was  given,  hut  he  claims  that  he  was 
authorized  by  London  to  make  this  oi^ 
der.  He  states  what  was  said  betwRn 
Iilm  and  Loudon  on  the  subject,  and  it 
wao  tor  the  Jury  to  draw  the  Inference 
from  the  facts  and  circumstances  and 
what  was  said  whether  he  was  author- 
ised or  not.  The  manager,  according  to 
the  testimony,  who  had  been  forbidden  to 
purchase  without  express  authority,  said 
to  bis  principal:  " We  require  trimmings. 
and  there  Is  an  agent  in  town  represent- 
ing a  good  house;"  and  Loudon  says: 
"John,  yon  know  best  what  you  require 
yourself,  better  than  I  do."  Here  were 
the  needs  of  the  business  represented  by  the 
manager  to  his  principal,  the  fact  that 
there  was  a  present  opportunity  to  ob- 
tain the  supply,  and  the  reference  of  the 
matter  to  the  manager  by  the  principal. 
I  think  that  this  testimony  would  have 
aothoriced  the  jury  to  draw  the  Inference 
that  Loudon  did  authorise  Gllmore  to 
make  the  purchase.  Upon  the  other 
branch  of  the  case  I  agree  with  the  circuit 
fudge  that,  when  goods  are  purchased  by 


another  person  without  authority,  and 
are  brought  Into  a  merchant's  store  with- 
out his  knowledge  or  consent,  and  placed 
upon  his  shelves,  there  must  be  some  evi- 
dence that  he  sold  and  received  the 
money  for  such  goods.  In  order  to  make 
him  liable  for  money  had  and  received  for 
plaintiffs.  The  Judgment  must  be  reversed, 
and  a  new  trial  granted. 

LoNQ,  J.,  did  not  sit.   The  other  Justice* 
concurred. 


Davidson  v.  Bennett. 
(Supreme  Court  of  Michigan.    Feb.  87,  1891.) 

Bspuvix— Pbopbbtt  OBTAimS  BT  FxikCI}— Qcss- 
Tiox  roB  Jdbt. 
In  an  aotlon  by  a  mairied  woman  to  r«- 
oover  nroperty  held  under  a  chattel  mortgage  ez- 
ecatea  by  plaintiff  and  her  husband,  to  seonre  a 
note  eiven  by  the  husband,  plaintiff  contended 
that  she  was  Induced  to  sign  tbe  mortgage  hy 
fraud  and  misrepresentations  as  to  the  terms  of 
the  note,  as  to  which  there  was  some  oonfllot  o< 
evidence.  Held,  that  the  question  of  fraud 
should  have  been  submitted  to  the  Jury. 

Error  to  circuit  court,  Saginaw  county ; 
C.  H.  Oaqb,  Judge. 

Edward  J.  Bisaett,  for  appellant.  B.  A. 
Saow,  for  appellee. 

Cham PLiN,  C.  J.  This  was  an  action  of 
replevin  commenced  In  Justice's  court  to 
try  the  title  of  the  plaintiff  to  a  span  of 
horses.  The  defendant  Juatlfled  his  right 
to  possession  under  a  certain  chattel 
mortgage  executed  by  Alfred  Davidson 
and  bis  wife,  the  plaintiff,  to  the  Groton 
Bridge  &  Manufacturing  Company,  dated 
August  20, 1888,  to  secure  the  payment  of 
f  170,  November  1, 1888,  with  interest.  The 
plaintiff  was  not  named  In  the  body  of 
the  Instrument  as  a  party  thereto,  but 
signed  her  name  to  It  under  the  name  of 
her  husband.  She  claimed  and  gave  testi> 
mony  which  tended  to  prove  that  the 
horses  were  her  separate  property,  and 
that  her  signature  to  the  mortgage  was 
obtained  through  fraudulent  misrepresen- 
tations made  to  her  to  Induce  her  to  sign 
the  instrument.  The  so-called  note,  which 
the  mortgage  was  given  to  secure,  was  In 
thewords  and  flguresfoHowIng:  "f  170.00. 
Chesanino,  Mich.,  Aug.  17, 1888.  On  or  be- 
fore the  FIRST  day  of  Novkmbbr,  1888,  we, 
of  Saginaw  county,  state  of  Michiqan, 
promise  to  pay,  to  the  order  of  the  Groton 
Bridge  and  Manufacturing  Company,  one 
BDNOKED  AND  SEVENTY  dollars  at  the 
Stbwabt  Bank,  Owosso,  tor  value  re- 
ceived, with  Interest  at  seven  per  cent,  to 
maturity,  and  seven  percent,  per  annum 
on  principal  and  interest  from  maturity 
until  paid.  The  express  condlrions  of  the 
transfer  of  the  possession  of  the  e.n-qine, 

BEPARATOK,  BELT,  AND  tank,  for  whlch  thiS 

note  is  gri^en,  are  such  that  the  title,  own- 
ership, or  right  of  property  does  not  pass 
from  the  said  Groton  Bridge  and  Manu- 
facturing Company  until  this  note,  with 
interest,  is  paid  In  full.  The  said  Groton 
Bridge  and  Manufacturing  Company  have 
full  power  to  declare  this  note  due,  and 
take  possession  of  said  property  at  any 
time  they  may  deem  this  note  insecure, 
even  before  the  maturity  of  the  same,  and 
sell  the  said  property  at  public  or  private 
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sale,  and  apply  the  proceeds  towards  the 
payment  of  this  note;  and,  sbould  this 
note  be  collected  by  salt,  the  maker  and 
Indoner  agree  to  pay  all  reaaonable  costs 
ot  collectloD,  Including  plalntitf's  attnr> 
uey'slees.  [Signed]  A.  Datiobon.  "  (The 
written  portious  are  printed  in  small  cap- 
itals.) Tlie  court,  in  instructing  the  Jury, 
said:  "I  doubt  very  much  whether  any 
woman  would,  or  ought  to,  secure  on  her 
separate  propierty  a  debt  where  a  con- 
tract was  made  such  as  appears  in  this 
note,  between  the  vendor  and  the  vendee; 
fur  it  is  virtually  leaving  the  whole  mat- 
ter In  the  hands  of  the  vendor,— title,  right 
to  declare  the  debt  due,  sale  of  the  prop- 
erty at  public  or  private  sale,  and  in 
fact  It  is  a  provision  that  Is  very  stringent 
indeed,  ao  mncb  so  that  I  am  surprised 
that  any  sane  man  would  ever  sign  such  a 
note.  I  therefore  conclude  that  the  fail- 
ure to  represent  to  her  the  clause  in  this 
note,  and  the  representation  to  her  of  this 
mortgage,  which  would  Indicate  that  the 
note  was  simply  an  ordinary  note,  due  in 
November,  1U88,  in  the  natcre  of  the  mis- 
representation, and  the  failure  to  repre- 
sent to  her  facts  that  ought  to  have  been 
represented,  I  conclude  that  they  amount- 
ed to  a  fraud  upon  her,  and  that  she  can- 
nut  be  held  as  estopped  in  this  case."  The 
testimony  was  not  without  conflict  as  to 
what  representations  were  made,  nor  of 
the  failure  to  represent  to  the  plaintiff 
facts  which  ought  to  have  Iteen  represent- 
ed, and  the  court  erred  In  taking  the  ques- 
tion of  fraud  from  the  Jury,  and  deciding 
that  the  plaintiff  had  been  defrauded  him- 
self. For  this  error  the  judgment  must  be 
reversed.  The  costs  of  this  court  will 
abide  the  event  of  the  new  trial.  The  rec- 
ord has  been  printed  solid,  and  in  such 
small  tj'pe  ns  to  make  it  exceedingly  diffi- 
cult to  read  the  record.  Dnder  such  clr- 
cumstnoces,  the  prevailing  party  will  not 
be  allowed  costs.  The  other  Justices  con- 
curred. 


Aldinb  Manuf'q  Co.  t.  Babnabd. 

(Supreme  Court  of  MUMgan.    Feb.  27, 1891.) 

Sals— Rbsoission— WABBAitTT  —  Fixtuhu —  Cojr- 

VBBMOM— WaIVBB  or  TOBT. 

1.  In  an  action  for  the  price  of  grates  sold 
by  plaintiff  to  defendant,  the  defense  was  that 
toe  grates  did  not  folfill  plaintiff's  warranty,  and 
Judgment  went  against  tne  plaintiff.  Held,  that 
this  amounted  to  a  rescission  of  the  sale,  leaving 
plaintiff  the  owner  of  the  grates. 

9.  Where  such  grates,  thoogh  affixed  to  the 
house,  may  be  removed  without  injury  to  the 
builduw,  and  the  defendant,  when  sued  for  the 
price,  offered  to  return  them  to  plaintiff,  the  grates 
do  not  become  fixtures  as  between  the  parties. 

8.  Where  the  defendant  refuses  to  surrender 
the  grates  upon  demand,  the  plaintiff  may  waive 
the  tort,  and  sue  in  agsumpsit  for  their  value. 

Appeal  from  rircuit  court,  Kent  county; 
William  E.  Grutk,  Judge. 

Af.  H.  Walker,  tor  appellant.  More  A 
Wilson,  for  appellee. 

Long,  J .  This  cause  was  tried  in  the 
Kent  circuit  court  without  a  Jary,  and 
the  court  found  the  following  facts  and 
conclusions  of  law : 

"  tint.  On  the  21st  day  of  October,  A. 
D.  1887,  plaintiff  sold  to  defendant  a  bill 


ut  Aldine  gratw,  mantels,  and  hearths, 
to  be  placed  in  a  block  of  tenement-houses 
owned  by  defendant  in  the  city  of  Orand 
Rapids.  This  bill  of  goods  includes  three 
No.  18  grates.  No  time  was  given  or 
asked  on  said  bill,  and  on  NovemtMr  1, 
1887,  defendant  paid  one  hundred  dollars 
by  check  generally  upon  said  bill,  and  it 
was  so  applied. 

"Second.  In  February,  1889,  plaintiff 
brought  snit  In  aaaumpatt  against  defend- 
ant in  Justice's  court,  to  recover  the  bal- 
ance due  on  the  bill,  and  declared  on  the 
common  counts  only,  filing  the  following 
bill  of  particulars  as  its  only  claim : 

Orand  Rapids,  Hloh.,  Febmarv  STth,  1888.  Ber- 
tram W.  Barnard  in  aoooont  with  Aldine  llanu- 
faoturlng  Company. 

1887. 
Oot  SL  To  8  No.  IS  Aldine  fire-places. . ') 

To  1  No.  23  Aldine  flre-plaoes. .  I   .«„„ 

To4mantel8. f  ***' 

To  4  tile  hearths. J 

To  11  hours  springing  arches. ...       6  00 

TosandaSo;  cement$l 1  86 

To  >^  barrel  oalo.  plaster. 110 

Tollreclay 20 

To  four  hours  tearing  out  Bisael 

grate  from  house SCO 

Tb  mason  and  tender  setting  No. 
28  grate  in  house 4  00 

1S87.  $314  06 

Nov.  1st.  By  oash 100  00 

$U4  06 
Tolyr.  4montItsinst.  st8p.o..       9  13 

BaUnce 9128  17 

"This  suit  resulted  In  a  Judgment  of  no 
cause  of  action,  and  an  appeal  was  taken 
from  such  Judgment  to  the  circuit  court 
for  the  county  of  Kent.  Said  cause  came 
on  for  trial  on  the  8tb  day  of  June,  1889, 
before  me  and  a  Jury.  A  copy  of  defend, 
ant's  plea  and  notice  under  the  plea  in  said 
cause  is  hereto  attatAed  marked  '  Exhibit 
A.'  On  the  trial  of  said  cause  defeudant 
testified  he  had  paid  In  full  for  said  bill  of 
goods,  except  said  8  No.  18  grates.  It  was 
admitted  by  plaintiff  that  U  the  Jury 
should  find  that  on  the  sale  of  said  grates 
plaintiff  warranted  them  as  claimed  by  de- 
fendant in  his  testimony,  plaintiff  could 
not  recover  for  said  8  No.  IS  grates,  plain- 
tiff then  and  there  admitted  that  said 
grates  would  not  fulfill  the  warranty  as 
claimed  by  the  defendant,  and,  upon  said 
admission  being  made  by  plaintiff,  the 
court  ruled  that  the  evidence  should  he 
confined  to  the  question  of  whether  the 
warranty  testified  to  by  defendant  was 
in  fact  made;  and  the  defendant,  having 
tendered  f  18.02  as  the  amount  admitted  to 
be  due, he  could  not  recover  any  Judgment 
for  damages  against  plaintiff  under  his 
plea  of  recoupment.  Defendant  thereafter 
testified  that  before  the  commencement  of 
suit  he  had  ordered  plaintiff  to  remove 
said  grates  for  the  reason  that  they  were 
worthless,  and  would  nut  work,  and  that 
defendant  would  not  pay  tor  them,  to 
which  plaintiff's  manager  and  secretary 
replied  that  he  would  not  do  it;  the  grates 
were  all  right;  and  that  defendant  would 
have  to  pay  for  them.  Said  cause  was 
tried  and  submitted  to  the  Jury  on  the 
theory  that  if  the  warranty  which  defend- 
ant claimed  was  made  when  the  grates 
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were  sold  waa  in  tact  made  plalntlB  coald 
not  recover,  and  that  defendant  could  not 
recover  daruagea  on  accoant  of  breacb  ol 
said  warranty  lor  the  reason  that  his  ten- 
der of  the  amount  admitted  to  be  due 
plaintiQ  would  prevent  aucb  i-ecovery. 
The  court  charged  the  Jury  as  follows: 
'  Gentlemen  ol  the  Jury :  There  is  but  a 
single  question  of  tact  for  yon  to  deter- 
mine in  order  to  dispoae  of  this  case.  The 
sale  of  the  goods  and  delivery  and  the 
price  are  undisputed.  The  defendant 
claims  that  the  sale  was  accompanied  by 
an  express  warranty  that  the  grates 
would  do  the  work  of  heating  the  rooms ; 
that  one  grate  would  do  the  worlt  ut 
heating  one  suite  of  rooms.  The  plaintiff 
claims  that  no  such  warranty  was  given, 
but.  upon  the  contrary,  he  stated,  as  he 
claims,  to  the  defendant,  at  the  time  ths 
selection  of  the  grates  was  made,  that  he 
ought  to  take  the  larger  size,  as  they 
would  give  better  Batisfactlon.  You  have 
heard  the  testimony.  Now,  one  of  these 
claims  is  true,  and  the  other  is  not.  It  was 
conceded  on  the  trial  that  if  you  should 
find  that  the  .warranty  which  the  defend- 
ant claims  was  made  was  In  fact  made, 
the  plaintiff  has  no  right  of  action.  There- 
fore all  there  la  of  the  case,  gentlemen.  Is 
for  you  to  determine  whether  or  not  that 
warranty  which  the  defendant  relies  on 
waa  made  or  not, — the  warranty  that  the 
grates  would  do  the  work  of  heating  the 
rooms.  If  you  find  that  the  warranty 
was  made  as  claimed  by  the  defendant. 

Sour  verdict  will  be  "  No  cause  of  action ; " 
you  find  that  it  was  not  made,  your 
verdict  will  be  for  the  plaintiff  for  the 
amount  of  his  claim,  so  fnr  as  it  is  proved 
by  the  evidence.  I  think  there  Is  no  claim 
but  that  it  is  proved,  with  the  exception 
of  the  f2.30;  and  I  suppose  you  would 
concede,  Mr.  Walker,  the  plaintiff  is  enti- 
tled to  recover  fl04.56.  Mr.  Walker.  I 
don't  dispute  the  amount.  The  Court. 
Then  if  you  find  for  the  plaintiff  your  vcr- 
dk-t  will  be  for  the  plaintiff,  aud  you  are 
to  assesH  his  damages  at  f  104.66.  If  you 
find  for  the  defendant  your  verdict  will  be, 
•"No  cause  of  action."  Mr.  Walker.  You 
have  used  the  term  "warranty"  all 
through.  I  would  like  to  have  It  stated 
what  the  defendant  testifies  to  constitute 
a  warranty.  The  Court.  If  you  find  that 
the  agent,  Mr.  Phillips,  assured  the  defend- 
ant, stated  to  him — that  one  of  these 
grates  would  do  the  work  of  beating  one 
of  these  suites  of  rooms,  that  would  con- 
stitute a  warranty.  Swear  an  officer.' 
Under  the  Instruction  of  the  court  said 
jury  rendered  a  verdict  of  no  cause  of  ac- 
tion, and  Judgment  was  entered  accord- 
ingly, which  Judgment  has  never  been  ap- 
pealed from  or  vacated. 

"Third.  After  the  termination  of  said 
salt  plaintiff,  by  Its  manager,  James  T. 
Phillips,  demanded  from  defendant  said 
three  grates.  Defendant  said  in  reply 
that  be  would  refer  the  matter  to  Myron 
H.  Walker,  bis  attorney ;  and  soon  after 
plaintiff  received  a  letter  from  said  Walk- 
er, refusing,  on  behalf  of  defendant,  to  al- 
low plaintiff  to  remove  said  graces,  which 
letter  is  as  follows:  'Grand  Bnpldu, 
Mich.,  6-21,  1889.  The  Aldine  M'fg  Co., 
City — Gent'n:      Begarding  your   request 


for  leave  to  take  out  and  takeaway  the  Al- 
dine grates  in  Mr.  Barnard's  house,  I  have 
to  say  that  I  find  no  authority  of  law  or 
foundation  of  right  for  such  action.  These 

? rates  were  sold  unconditionally,  on  what 
be  Jury  bas  determined  was  a  false  war- 
ranty, and  by  your  own  act  were  solidly 
built  into  the  chimneys  of  Mr.  Barnard's 
house,  and  have  thereby  become  fixed 
parts  of  the  house  and  the  real  estate, and 
could  not  be  removed  without  great  dam- 
age to  the  house.  I  fail,  under  these  cir- 
cumstances, to  see  what  right  you  acquire 
to  remove  them  simply  because  your  war- 
ranty has  heeu  proved  aud  found  to  be 
false,  and  Mr.  Barnard's  uamages  to  be  at 
least  as  great  as  the  balance  claimed  on 
your  account,  so  that  you  were  found  to 
have  already  received  your  full  pay.  I 
cannot  comply  with  your  request,  and, 
furthermore,  I  notify  yon  that  you  will  be 
held  strictly  accountable  for  all  damages 
occasioned  by  any  attempt  to  remove 
them.  Very  resp'y,  M.  H.  Walkbr.' 
Afterwards,  and  on  the  25th  day  of  June, 
1889,  said  Phillips,  on  behalf  of  plaintiff, 
made  demand  upon  defendant  In  the  fol- 
lowing language:  'You  have  in  your 
block  of  houses  on  the  corner  of  Court  and 
Allen  streets  In  the  city  of  Grand  Baplds, 
Michigan,  three  No.  18  Aldine  fire-places 
or  grates.  The  Aldine  Manufacturing  Co., 
of  said  city  of  Grand  Baplds,  is  the  owner 
of  said  three  grates,  and  entitled  to  the 
possession  thereof.  In  behalf  of  said  com- 
pany I  hereby  demand  said  grates,  and 
that  said  company  be  allowed  to  remove 
said  grates  from  said  houses.  On  the  part 
of  said  company  I  undertake,  if  this  de- 
mand be  granted  by  you,  to  remove  said 
grates  in  a  reasonable  and  careful  manner, 
and  at  such  time  as  shall  best  suit  the  con- 
venience of  yourself  and  the  occupants  of 
said  bouses,  and  to  remove  said  grates 
without  injury  to  the  mantels  or  hearths 
or  any  other  property  of  yourself  or  ten- 
ants.' Said  demand  was  in  writing,  but 
unsigned,  and  was  read  to,  but  not  left 
with,  said  defendant.  Defendant  refused 
to  grant  this  demand,  and  refused  to  al- 
low plaintiff  to  remove  said  grates.  I  fur- 
ther find  that  prior  to  the  commencement 
of  this  suit  defendant  bad  converted  said 
three  gates— the  property  ol  said  plaintltt 
— to  his  own  use 

"Fourth.  Afterwards  this  suit  was  com- 
menced In  assumpsit  by  plaintiff  before 
Thomas  Walsh,  Justice  of  the  peace,  for 
the  value  of  the  grates.  Judgment  was 
rendered  tor  plaintiff  for  one  buudred  dol- 
lars damages,  and   defendant   appealed. 

"Fifth.  I  find  thatsaid  tbreegratej^were 
worth  at  the  time  demand  was  made  as 
aforesaid  the  sum  of  eighty-five  dollars, 
and  that  interest  on  said  sum  to  date 
amounts  to  $2.50. 

"Sixth.  1  further  find  that  the  whole  bill 
of  parcels,  to-wtt,  1  No.  22  Aldine  fire- 
place, 8  No.  18  Aldine  fire-places,  4  tile 
hearths,  and  4  mantels,  mentioned  in  plain- 
tiff's bill  of  particulars  In  said  first  suit, 
were  all  included  and  sold  by  the  terms  of 
the  original  contract  of  sale  for  the  single 
price  of  f  200  for  the  whole  lot,  which  also 
Included  the  setting  of  the  same  In  defend- 
ant's block,  and  chat  said  setting  was  in 
fact  done  by  plalutifl  and  its  agents  at  its 
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own  expense.  I  further  find  that  said 
grates  are  so  placed  that  they  can  be  re- 
iDuved  without  material  Inlury  to  defend- 
ant's property, and  that  when  said  grates 
were  placed  In  defendant's  house  they  did 
not  become  fixtures  or  a  part  of  the  real 
estate. 

"  Conclusions  of  law.  First.  At  the 
termination  of  the  first  suit  brought  by 
plaintiff  against  defendant,  resulting  in  a 
judgment  of  no  cause  of  action,  the  title 
to  .said  three  Aldine  grates  was  in  plain- 
tiff, end  plaintiff  was  entitled  to  posses- 
sion of  the  same. 

"Second.  After  demand  and  refusal  to 
deliver  up  the  grates,  plaintiff  was  enti- 
tled to  maintain  this  action  against  de- 
fendant for  the  value  of  said  grates. 
Plaintiff  is  therefore  entitled  to  Judgment 
for  eighty-seven  and  60-100  dollars,  the 
value  of  the  grates  at  the  time  the  demand 
was  made,  with  Interest  and  cost  of  suit." 

Judgment  was  entered  accordingly. 

Exceptions  were  alleged  to  these  find- 
ings of  fact  and  conclusions  of  law.  It  is 
insisted  here  (1)  that  upon  the  facts  found 
the  grates  became  fixtures ;  (2)  that  the 
evidence  doesnotsustain  the  findings  that 
the  grates  did  not  become  fixtures;  (3) 
that  the  former  suit  is  a  bar  tu  this  ac- 
tion; (4)  that  under  the  circumstances 
stated  upon  this  record  plaintiff  conld  not 
waive  the  tort  and  maintain  an  action  of 
assumpsit. 

From  a  careful  examination  of  the  rec- 
ord we  are  all  agreed  that  the  evidence 
supports  the  finding  that  the  grates  did 
Dot'become  fixtures,  and  the  court  prop- 
erly so  found.  The  grates  were  sold,  with 
other  goods,  as  one  parcel,  and  at  an 
agreed  price;  but  the  grates  were  war- 
ranted to  heat  the  rooms  for  which  they 
were  intended.  The  defendant  paid  forall 
the  goods  except  the  grates,  and  refused  to 
pay  fur  them  because  they  did  not  fulfill 
the  vk  arranty.  After  receiving  the  goods 
he  paid  f  100.  and,  when  payment  was  de- 
manded, he  tendered  to  the  plaintiff  $18.- 
02,  balance  unpaid  on  the  goods  except 
the  grates,  for  which  he  refased  to  pay, 
and  ordered  the  plaintiff  to  remove  them. 
At  this  time  he  made  no  question  but 
that  the  grates  could  properly  be  re- 
moved and  desired  the  plaintiff  to  do  so, 
and  made  no  claim  that  they  were  fixt- 
ures. The  plaintiff  denied  that  any  such 
warranty  was  made,  and  therefore  re- 
fused to  take  the  gratf^s.  It  is  quite  re- 
markable that  during  the  i^ bole  contro- 
versy arising  out  of  the  first  suit  the  de- 
fendant nor  his  counsel  made  any  claim 
that  the  grates  could  not  be  removed 
without  injury  to  the  bailding,  but,  on 
the  contrary,  the  defendant  was  demand- 
ing that  tliey  should  be  removed  by  the 
plaintiff.  This  question  was  never  raised 
until  after  the  termination  of  that  suit, 
and  even  when  demand  was  thereafter 
made  the  defendant  made  no  such  claim, 
but  in  reply  to  the  demand  stated  that  he 
would  refer  the  matter  to  his  attorney. 
It  was  then  discovered  by  his  attorney  for 
the  first  time  in  the  history  of  the  case 
that  the  grates  bad  become  fixtures,  and 
for  that,  among  other,  reasons  the  plain- 
tiff could  not  have  satisfaction  for  the 
property   which   defendant   bad    of    the 


plaintiff,  and  for  which  not  one  dollar 
bad  been  paid.  Taking  these  facts  into 
consideration,  as  well  as  the  manner  in 
which  tbe  grates  had  been  pat  in,  it  is 
quite  evident  that  the  defendant  never  In- 
tended to  retain  them  until  he  was  ad- 
vised by  his  counsel  that  plaintiff  could 
not,  as  matter  of  law,  take  them  out 
without  Injury  to  the  freehold,  and  that 
plaintiff  was  barred  from  taking  them  by 
the  result  of  the  former  salt.  It  is  trne 
that  there  is  no  universal  test  whereby 
the  character  of  what  Is  claimed  to  be  a 
fixture  can  be  determined  in  tbe  abstract; 
that  neither  tbe  mode  of  annexation  nor 
the  manner  of  use  is  in  all  cases  conclu- 
sive ;  yet theseconsiderations  are  frequent- 
ly of  much  importance  in  arriving  at  the 
intention  of  the  parties,  which  is  the  real 
test.  It  Is  now  well  settled  in  this  sta te 
that  whether  an  article  attached  to  tbe 
freehold  becomes  a  fixture  depends  largely 
upon  the  Intention  of  the  parties.  Crippen 
V.  Morrison,  13  Mich.  23;  Bobertson  v. 
Corsett,  80  Mich.  777;  Wheeler  v.  Bedell, 
40  Mich.  693;  Ferris  v.  Quimby,  41  Mich. 
202,  2  N  W.  Rep.  0;  Man  waring  v.  Jeni- 
Bon,61  Mich.  117,  27  N.  W.  Hep.  899;  Ste- 
vens V.  Rose,  69  Mich.  259,  37  N.  W.  Rep. 
205.  Under  the  finding  of  the  Jury  in  the 
first  proceeding  the  grates  were  sold  un- 
der an  express  warranty.  It  was  conced- 
ed on  that  trial  that  they  did  not  fulfill  it, 
and  the  defendant  testified  that  he  or- 
dered the  plaintiff  to  takethem  out.  which 
was  not  denied.  It  is  therefore  a  legiti- 
mate conclusion,  and  the  only  sensible 
conclusion  which  can  be  arrived  at  under 
these  circumstances,  that  the  sale  was  a 
cundltional  one,  dependent  upon  the  fact 
whether  the  grates  would  heat  the 
rooms,  which  it  Is  conceded  they  would 
not  do.  Thus  it  clearly  appears  that  the 
parties  did  not  intend  to  make  them  fixt- 
ures, and  this,  coupled  with  the  manner 
of  their  being  affixed,  must  settle,  and  did 
settle  in  the  mind  of  the  tria^  court,  the 
fact  that  they  were  not  fixtures.  We  see 
no  error  In  this  finding.  Tbe  court  below 
was  equally  right  upon  the  question  of 
the  former  suit  not  being  a  bar.  The  for- 
mer suit  was  in  assumpsit  for  the  value  of 
the  goods  sold,  the  bill  of  particulars  of 
which  Is  set  out  in  the  findings  of  tbe  trial 
court.  On  that  trial  tbe  defendant  testi- 
fied that  he  had  paid  in  full  for  all  the 
goods  except  the  grates.  Tbe  controver- 
sy was  thus  narrowed  to  the  right  of  re- 
covery for  those.  It  was  claimed  on  the 
part  of  the  defendant  that  they  were  pur- 
chased under  a  warranty  that  they  would 
heat  the  rooms.  This  the  plaintiff  denied, 
but  admitted  they  did  not  fulfill  the  war- 
ranty if  one  was  made.  Upon  this  ad- 
mission the  court  ruled  that  the  evidence 
should  be  confined  to  the  question  wheth- 
er the  warranty  testified  to  by  defendant 
was  In  fact  made,  and  that  the  defendant, 
having  tendered  918.02  as  the  amount  ad- 
mitted to  be  dae.he  could  not  recover  any 
Judgment  for  damages  against  plaiiititt 
under  bis  plea  of  recoupment.  Tbe  cause 
was  submitted  to  the  Jury  upon  the  one 
question  of  whether  a  warranty  was  in 
fact  made,  and  by  their  verdict  they  found 
it  was  made,  and  gave  Judgment  of  no 
cause  of  action. 
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Defendant's  coaoBel  now  idslBta  that 
this  action  and  the  proceedings  talcen 
were  fn  affirmance  of  the  contract,  and 
therefore  all  the  qnestlons  were  there  Ret- 
tlecl  which  are  now  songht  to  be  raised  in 
the  present  salt.  It  appears,  however, 
that  on  that  trial  the  defendant  testified 
that  he  not  only  tendered  the  amount 
claimed  for  the  balance  of  the  bill  aside 
from  the  ffrates,  bnt  bad  made  a  demand 
npon  the  plaintiff  to  remove  the  (iprates. 
Defendant  then  gave  no  evidence,  and,  so 
far  as  this  record  shows,  offered  none  to 
show  the  amount  of  his  damages,  if  any 
had  been  sustained;  and  be  appears  to 
have  taken  no  exception  to  1  he  ruling  of 
the  court  that  he  could  not  recover  judg- 
ment against  the  plaintiff  on  account  of 
having  made  the  tender.  It  is  evident 
from  the  record  presented  here  that  in  the 
controversy  in  the  former  suit  the  whole 
case  was  treated  as  a  rescission  of  sale. 
The  plaintiff's  admission  is  evidence  that 
he  so  viewed  the  case,  and  the  court,  from 
the  rulings  made  on  the  trial,  apparently 
regarded  the  case  as  one  of  rescission. 
There  is  no  othertheory  upon  which  tbede- 
fendant  had  a  right  tu  defeat  the  plain- 
tiff's claim  under  the  admissions  made 
and  the  ruling  of  the  trial  court.  If  the 
defendant  claimed  upon  that  trial  that  he 
bad  a  right  to  keep  the  grates  and  recov- 
er his  damages,  then  it  must  be  presomed 
the  trial  court  would  not  have  submitted 
the  case  to  the  Jury  without  some  proof 
of  damage;  but  none  was  made,  and  the 
trial  court  adjudged  it  not  necessary  to 
the  case  as  presented.  Upon  what  theory 
could  it  be  said  that  the  damages,  none 
having  been  proved,  amounted  to  exactly 
the  value  of  the  grates?  And  yet,  if  the 
theory  of  defendant's  counsel  is  adopted 
here,  we  are  to  hold  that  the  trial  court 
and  the  attorneys  of  the  parties  so  re- 
garded it,  and  that  the  plaintiff's  admis- 
sion upon  that  trial  amounted  to  a  con- 
cession that  such  was  the  fact.  We  can- 
not agree  to  such  a  proposition.  The  ad- 
mission of  the  plaintiff  cannot  be  so  en- 
larged, and  if  it  were  so  intended  it  would 
be  a  reflection  upon  the  Judgment  and  in- 
telligence of  the  court  and  counsel  trying 
that  case.  If  the  case  was  tried  upon  the 
theory  that  the  defendant  had  the  rlghtto 
rescind  by  reason  of  the  breach  of  the 
warranty,  and  bad  tendered  the  grates 
baric  to  the  plaintiff  for  that  reason,  then 
the  whole  course  of  the  trial  and  the  rul- 
ing of  the  trial  court  in  tliiscase  are  easily 
explainable.  We  are  satisfied  that  this 
was  the  theory  upon  which  the  cause  was 
tried.  That  cause  was  not,  tber^ore,  a 
bar  to  the  present  action,  as  the  title  to 
the  grates  had  never  passed  to  the  defend- 
ant, and  did  not  pass  by  reason  of  any  ac- 
tion taken  by  the  plaintiff  upon  the  trial. 
It  Is  also  contended  that  the  plaintiff  had 
no  right  to  waive  the  tort  and  sue  in  aa- 
Bumpatt.  There  is  nothing  In  this  point. 
It  was  personal  property  In  the  hands  of 
the  defendant,  to  which  the  plaintiff  was 
lavrfully  entitled.  He  demanded  It,  and 
defendant  refused  to  surrender  the  posses- 
sion. The  action  wascommenced  in  tro- 
ver, and  by  stipulation  of  the  parties  the 
form  of  the  action  was  changed  to  as- 
aampatt.    The  possession  of  the  property 


was  obtained  xmder  contract  between  the 
parties,  and  the  refusal  to  surrender  upon 
demand  amounted  to  a  conversion  for 
which  the  tort  could  be  waived  and  as- 
Bumpait  brought.  Tuttle  v.  Campbell,  74 
Mich.  652,  42  K.  W.  Rep.  3S4.  The  action 
could  be  maintained  on  the  common 
counts,  (McLaughlin  v.  Bailey,  46  Mich. 
219,  »  N.  w.  Rep.  266,)  even  though  the  dec- 
laration does  not  ant  forth  the  waiver  of 
the  tort,  (McDonald  v.  McDonald,  67  Mich. 
122.  84  N.  W.  Rep.  276.)  We  find  no  error 
in  the  record.  The  judgment  must  t>e 
affirmed,  with  costs.  The  other  Justices 
concurred. 


KiMNCT  V.  FOLKKBTS  Ot  S/. 

(Supreme  Court  qf  MioMgan.    Feb.  37,  1891.) 

ICUTSB  AXD  BSBVANT — COXTXIBUTOBT  Stall- 

osHos— BviDsxoa — Kbabcbs  or  Damaobs. 

1.  In  sn  aotion  for  perional  injuries,  plain- 
tiff tesUfled  that  he  wm  called  to  fix  the  pipes  on 
a  blower  for  removing  shavings  from  defendant's 
mill;  that  the  blower  was  stopped  by  defendants 
at  hla  xeqaest,  alter  wtaloh  he  took  oS  the  pipes, 
and  told  defendants  not  to  start  the  blower  for 
an  hour;  but  that  before  that  time  defendants 
called  to  liim  to  flz  on  a  pipe  as  anick  as  he 
could,  as  they  wanted  to  start  the  blower,  upon 
which  he  harried  in,  took  a  quick  look  at  the 
machinery,  and,  not  knowing  the  blower  was 
started,  fitted  on  the  pipe,  and  put  his  hand 
throngh  the  casing  to  adjust  it  ana  had  his  fin- 
gers crushed.  He  was  familiar  with  the  premi- 
ses, having  himself  put  up  the  blower,  which 
made  3,000  revolutions  per  minute.  Held,  that 
he  was  not,  as  matter  of  law,  guilty  of  oontrib- 
ntory  negligence.  Following  Kinney  v.  Folkerts, 
(Iiioh.)44N.  W.  Rep.  163. 

2.  Where  the  ]ui-y  are  permitted  to  examine 
the  mill,  the  construction  of  the  blower  having 
been  in  the  mean  time  dianged,  it  is  proper  to 
refuse  to  allow  the  defendants  to  run  the  blower 
In  thelrpresence. 

8.  Where  the  evidenoe  is  conOicting  as  to 
Uie  oondition  of  the  blower  at  the  time  of  the  ao- 
ddent,  evidenoe  as  to  its  oondition  a  week  after- 
wards Is  not  admissible  in  corroboration. 

4.  Where  evidence  that  defendants  refused 
to  go  with  plaintiff  to  a  surgeon  after  the  acci- 
dent Is  introduced  without  objection,  the  refusal 
to  instruct  The  Jury  that  tttat  fact  is  immaterial  is 
harmless  error,  where  the  damages  are  not  ex- 
cessive, and  the  verdicts  are  the  same  upon  two 
trials  of  the  case. 

6.  The  elements  of  damage  in  such  action  are 
theamount  paid  out  byplalntiit  fordoctor's  bills, 
medicine,  and  nursing,  compensation  for  his  pain 
and  suffering,  and  for  his  loss  of  time  from  the 
accident  ontll  his  wound  was  healed,  and  the 
present  worth  of  his  loss  from  inability  to  earn 
luture  wages. 

5.  An  instruction  that  the  present  worth  of  a 
sum  is  obtained  by  dividing  it  by  one  dollar, 
plus  the  usual  or  legal  rate  of  interest  for  the 
given  time,  is  sufficient,  in  the  absence  of  any 
request  for  a  fuller  instruction. 

7.  Where  the  evidence  sliows  that  plaintiff 
before  the  accident  was  a  boiler-maker,  earning 
from  t8.26  to  $6,tO  per  day;  that  he  was  then  89 
years  old;  that  the  accident  disabled  him  from 
following  his  trade;  and  that  since  then  he  had 
only  earned  about  tSOO  in  18  months,— •  verdict 
for  15,000  is  not  excessive. 

Error  to  circuit  court,  Alpena  county. 

Action  for  personal  injuries.  For  state- 
ment of  facts,  see  44  N.  W.  Rep.  162.  Plain- 
tiff obtained  Judgment.  Defendants  bring 
error. 

Frank  Bwertek,  (John  C.  SbieldB,  ot 
counsel,)    for     appellants.      TurabuU  Jt 
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Daibe,  (DepewA  Ratberfard,  of  eoanael,) 
tor  appellee. 

MoBSB,  J.  Tbie  case  bae  been  in  tbls 
court  before,  and  will  be  foand  reported 
m  78  Mich.  687.  44  N.  W.  Rep.  153.  A  full 
statement  of  tbe  facts,  appeariug  on  tbe 
first  trial  of  tbe  case,  will  be  found  in  tbe 
opinion  of  Mr.  Jostice  LoNa,  tbere  pub- 
lished. Upon  a  second  trial  in  tbe  Alpena 
circuit  court,  the  plaintiff  has  again  recov- 
ered a  judKment  of  f6,000,  and  tbe  defend- 
ants bring  error. 

Tbere  is  but  little  difference  in  tbe  testi- 
mony of  tbe  two  trials,  and  we  sball  re- 
fer only  to  such  dIBerences  as  are  claimed 
by  defendants'  counsel,  and  sucb  other 
facts  as  may  be  necessary  in  determining 
the  question  whether  or  not  .any  error  was 
committed  on  the  last  trial  warranting  a 
reversal  of  the  judgment.  Tbe  plaintiff's 
counsel  insists  that  tbe  whole  case,  upon 
the  evidence,  is  substantially  tbe  same  as 
npon  tbe  first  trial,  and  that  the  law  of 
our  opinion  in  78  MIcb.,  44  N.  W.  Rep., 
supra,  must  govern  tbe  case  now  here.  If 
it  be  true  that  there  is  no  substantial  dif- 
ference in  tbe  case  of  the  plaintitf  as  made 
by  tbe  testimony  in  his  behalf  on  the  two 
trials,  then  it  must  follow  that  tbe  ques- 
tion as  to  bis  contributory  negligence  was 
properly  submitted  to  the  Jury  on  the  last 
trial,  as  we  held  that  such  question  was 
rightfully  submitted  to  them  on  the  first 
trial.  See  Kinney  v.  Folkerts.  78  Mich. 
687,  U  N.  W.  Rep.  152.  Tbe  only  difterenees 
pointed  out  t*  us  by  defendant's  connsel 
are  two,  to- wit:  First,  on  tbe  last  trial 
be  testified  that  be  looked  up  as  he  went 
In  to  see  if  the  blower  was  running,  while 
on  the  first  trial  he  did  not  say  anything 
about  looking  at  the  blower  for  that  pur^ 
pose ;  second,  on  tbe  first  trial  he  testified 
that  he  had  the  elbow  of  the  pipe  un  bis 
arm  when  he  fitted  It  to  the  blower,  while 
on  tbls  trial  be  says  he  fitted  the  pipe  on 
the  blower  before  he  put  his  hand  in.  As 
regards  this  last  dlfferencein  bis  testimony 
we  cannot  see  that  it  would  make  any 
difference,  as  a  matter  of  law.  In  his  negli- 
gence, which  statement  was  correct.  The 
argument  that  be  would  be  more  liable  to 
feel  tbe  suction  of  the  blower  In  motion  In 
tbe  last  case  than  In  the  first,  and  conse- 
quently be  advised  that  the  blower  was 
moving,  is  one  for  the  Jury.  I  do  not 
think  that  a  court,  some  of  whom  never 
saw  a  blower,  either  stationary  or  In  mo- 
tion, are  autborlzed  to  hold  as  a  matter 
of  positive  law  that  plaintiff  must  have 
felt  this  suction  in  time  to  acquaint  him  of 
bis  danger  and  to  prevent  it.  Nor  do  I 
think  the  records  in  both  cases  bear  out 
tbe  assertion  that  tbere  was  any  differ- 
ence in  his  statement  in  this  respect  be- 
tween tbe  first  and  last  trial.  See  Kinney 
V.  Folkerts,  78  Mich.,  at  page  692,  44  N.  W. 
Rep.,  at  page  153,  where  plaintiff's  direct 
testimony  is  quoted  on  the  first  trial.  He 
says:  **  We  both  ran  in  quick,  and  I  took 
this  elbow,  and  stnck  it  on  the  blower, 
and  had  tbe  bolts  in  my  hands,  and 
Jumped  onto  a  horse,  and  i*un  my  band 
right  into  tbe  blower."  The  plain  infer- 
ence from  thU  testimony  Is  that  be  put 
the  blower  on  first,  and  then  Jumped  upon 
tbe  borse,  and  ran  bis  band  Into  the  pipe 


and  into  tbe  blower.  In  relation  to  his 
looking  up  at  tbe  blower  as  he  went  in, 
his  testimony  is  that  be  took  a  quick 
glimpse  "at  the  machinery  of  tbe  blower 
as  be  rastaed  in.  and  it  looked  Just  as  be 
bad  left  it.  ~  It  must  be  remembered  that 
tbe  plaintitf,  as  he  testifies,  was  out  of  tbe 
buUdlng  at  work.  The  blower  had  been 
stopped,  and  was  not  rnnning  when  be 
left  it.  It  was  not  to  be  ran  again  until 
he  had  fixed  the  pipe,  and  be  supposed 
that  it  was  still.  McNally,  one  of  the  de- 
fendants, while  plaintltt  was  working,  un- 
der this  Boppositlon,  comes  to  him,  and 
says:  "Come  in  quick,  we  are  out  of  shav- 
ings In  tbe  engine-room,  and  I  want  to 
start  tbe  blower;  come  in  quick."'  Plain- 
tiff, again  advised  by  this  statement  that 
the  blower  is  stationary,  rashes  almost  on 
a  run  into  the  mill,  filled  with  the  clash 
and  noise  of  other  machinery  in  motion, 
as  well  as  tbe  blower;  casts  a  hurried 
glance  upwards;  everything  seems  all 
right,  and  as  be  left  it,  and  be  claps  tbe 
pipe  upon  the  opening  of  the  blower,  and 
runs  in  bis  band  to  fit  the  bolts,  and  is  In- 
jured. All  this  is  the  work  of  a  moment, 
and  under  the  Idea  that  there  was  no  dan- 
ger; and  tbere  would  have  been  none,  it 
tbe  blower  had  been  in  the  condition  be 
was  led  to  suppose  it  was  by  the  acts  and 
words  of  one  of  the  defendants.  If  the 
statement  of  the  plaintiff  is  a  true  one,  he 
was  thrown  off  his  guard,  and  It  was  for 
a  jury  to  say  whether  an  ordinarily  pra- 
d«it  man  would  have  done  as  be  did  un- 
der Jike  circumstances;  and  the  fact  that 
he  took  a  "  quick  glimpse  "  of  the  blower,  as 
be  rushed  in  In  the  hurry  of  the  moment, 
cannot  alter  tbe  case  so  as  to  take  it  out 
of  our  former  ruling,  that  the  question  of 
his  negligence  was  for  the  jury.  The 
theory  of  the  defendants,  as  opposed  to 
the  story  of  the  plaintiff.  Is  that  the  blow- 
er was  not  stopped  at  all  that  morning, 
and  that  plain  tiff  was  not  led  in  any  way 
to  believe  that  it  was  not  running;  that 
be  had  no  call  from  McNally  or  any  one  to 
go  neartbe  blower,  and  yet  that  be  deliber- 
ately walked  into  tbe  mill,  went  around 
to  the  blower,  got  upon  tbe  horse,  and, 
steadying  himself  with  one  hand,  put  the 
other,  without  any  cause  or  known  rea- 
son, Into  tbe  opening  of  tbe  blower,  and 
thereby  lost  bis  fingers.  Having  to  make 
a  choice  between  these  two  theories  as  to 
the  facts,  it  is  not  at  all  surprising  to  one 
having  any  knowledge  of  human  nature 
that  tbe  plaintiff  has  recovered  two  ver- 
dicts. T}ie  argument,  which  was  tbe 
main  contention  here,  that  the  plaintiff 
was  negligent  in  law,  must  be  consiilered, 
therefore,  settled  by  our  former  opinion, 
and  tbe  question  of  fact  has  been  settled 
by  the  jury.  We  also  think  that  tbe  negli- 
gence of  tbe  defendants  was  properly  sub- 
mitted to  tbe  jury,  who  have  also  settled 
that  question  against  them. 

The  court  permitted  tbe  jury  to  examine 
tbe  mill,  but  would  not  allow  the  defend- 
ants to  run  tbe  blower  in  their  presence. 
As  the  blower  was  not  constructed  tbe 
same  as  when  tbe  plaintiff  was  injured,  it 
having  been  altered  considerably  since  that 
time,  we  think  tbere  was  no  abuse  of  dis- 
cretion in  the  court's  action. 

It  is  complained  that  the  court  erred  in 
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refusing  tli«  eridence  offered  to  be  shown 
by  a  witness,  Henry  Michaels.  He  was 
asked,  after  he  had  testified  to  the  changes 
that  had  been  made  in  the  Mower  since 
plaintiff  had  been  hurt,  it,  before  sucli 
chanses  and  after  the  16th  of  October,  1888, 
the  iflalntitf  bcins  injured  on  the  Stb,  be 
bad  occasion  to  use  and  handle  the  blnwcr. 
This  was  objected  to, and  then  defendants' 
counsel  ottered  to  show  by  the  witness 
that  on  the  16th  of  October,  1888,  and 
about  a  week  after  the  accident  to  plain- 
tiff, and  when  he  came  to  defendants'  mill 
tor  the  purpose  of  Investigating  the  blow- 
er, "  he  had  occasion,  in  testing  and  using 
the  blower,  to  put  op  and  take  down  this 
box  and  elbow,  and  that  he  found  it  at  the 
time  fastened  up  therewith  nails, and  used 
it  in  that  way  bimself. "  The  court :  "  Do 
yon  think  that  would  be  any  evidence  that 
it  had  been  used  in  that  condition  prior  to 
the  8th  of  October?"  Mr.  Emerlck,  (de- 
fendants' counsel:)  "Tes,  I  do."  The 
court:  "I  will  giveyou  an  exception."  The 
defendants  claimed  that  this  temporary 
elbow  or  pipe,  which  the  plaintiff  claimed 
he  was  putting  on  the  blower  when  he 
was  Injured,  at  the  time  was  i>eniianently 
fastened  into  a  wooden  box,  thereby  form- 
ing a  continuous  pipe  about  7)4  feet  in 
length,  which,  if  true,  would  preclnde  the 
plaintiff  from  running  his  arm  through  it, 
as  he  claimed  be  did,  when  he  was  attach- 
iuK  it  to  the  blower.  The  plaintiff  testi- 
fied that  the  box  was  not  attached  to  it 
when  he  used  it.  By  this  proposed  testi- 
mony it  was  sought  to  corroborate  de- 
fendants' witnesses  as  to  the  condition  of 
this  pipe  and  box  on  the  day  of  the  injury 
by  showing  bow  Michaels  found  it  a  week 
afterwards.  Tlie  very  statement  of  the 
proposition  shows  its  absurdity.  The 
court  was  light  in  rejecting  it. 

Plaintiff  testified  that,  as  soon  as  he  was 
hurt,  he  threw  down  the  elbow,  and 
walked  rapidly  to  where  McNally  was 
standing  in  the  mill.  "Tasked  him  it  be 
would  walk  op  town  with  me  to  some 
doctor.  I  was  not  acquainted  with  the 
doctors,  and  he  would  oblige  me  to  go  up. 
Says  I :  '  We  can  take  yoar  horse.'  Bays 
be:  'No.'  Says  I:  'The  team  has  just 
come  in.'  Says  be:  'I  haven't  got  time; 
you  have  got  strength  to  go,  go  yourself.' 
The  idea  of  that  is  he  wouldn't  be  humane 
enough  to  go  with  me.  He  refused.  He 
ought  to  have  done  it."  No  objection  was 
made  to  any  of  this  testimony,  and  no 
motion  made  to  strike  It  out,  but  the 
counsel  tor  defendants  requested  the  fol- 
lowing charge  in  relation  to  it:  "Even  it 
McNally  did  retnse  to  go  with  or  send 
plaintiff  to  the  doctor,  that  tact  is  imma- 
terial, and  Bhoold  not  be  considered,  ex- 
cept as  bearing  upon  his  credibility." 
This  conversation  of  plaintiff  with  McNal- 
ly is  denied  by  the  latter,  but  It  is  claimed 
by  defendants'  counsel  thatthls  testimony 
of  Kinney's  was  used  by  plaintiff's  counsel 
on  the  argument  to  the  jury  to  show  that 
McNally  was  brutal  and  Inhuman,  in  thus 
refusing  to  go  with  plaintiff  to  a  doctor 
or  to  send  his  team  with  him.  We  And, 
however,  nothing  in  the  record  to  support 
this  claim,  and  we  cannot  assume  any- 
tblng  not  found  therein.  The  court  made 
ao  alliMioii  to  this  testimony  in  his  charge. 


and  did  not  give  the  request.  The  request 
was  proper  enough,  but  we  cannot  consid- 
er the  failure  to  give  it  as  prejudicial  er- 
ror. The  damages  found  by  the  jury  are 
not  excessive,  under  the  testimony,  and 
the  circumstance  tbat  juries  have  twice 
found  with  plaintiff,  and  tor  the  same  sum, 
seems  to  be  conclusive  that  the  failure  to 
give  this  instruction  had  no  weight  In  the 
determination  of  tbecase,  as  no  complaint  ° 
in  reference  to  this  testimony,  or  of  any 
use  made  of  It,  was  brought  to  our  atten- 
tion when  the  case  was  here  before.  And 
yet  the  result  Is  the  same  on  both  trials, 
even  to  the  amount  of  the  damages. 

The  rule  of  damages  was  properly  laid 
down.  It  ts  claimed  that  the  court  erred 
In  counting  the  plaintiff's  expectancy  of 
life  from  the  date  of  the  injury  instead  of 
the  date  of  the  trial,  a  difference  of  one  and 
one-half  years :  but  it  will  be  seen,  by  ex- 
amining the  charge,  that  the  element  of 
damage  resting  upon  this  expectancy  of 
life  reached  back  at  lecwt  until  the  time 
when  bis  hand  had  healed,  and  such  dam- 
ages were  cot  permitted  to  be  recovered 
twice,  unless  it  might  be  for  the  time 
when  he  could  do  no  work  at  all,  which 
was  about  two  months:  but  we  do  not 
think  the  charge  Is  open  even  to  this  ob- 
jection. The  court  authorised  the  Jury  to 
take  Into  consideration  three  elements  of 
damages':  First,  what  he  had  paid  out 
tor  doctor's  bills,  medicine,  and  nursing; 
second,  compensation  for  the  pain  and 
suffering.  As  to  the  third  element,  the 
court  said:  "You  are  also  to  consider,  as 
a  third  element  of  injury  for  which  the 
plaintiff  would  be  entitled  to  recover,  if 
you  find  for  him  upon  the  propositions  of 
fact  under  the  Inntructionn  given  yon,  the 
lossof  timeand  thedisablllty  occasioned  by 
the  alleged  Injury.  The  loss  of  time  would 
consist  in  the  actnal  loss  from  the  time  of 
the  accidentor  Injury  until  he  wasrestored 
to  health,  or  until  the  wound  was  healed. 
You  should  also  consider  the  disability 
entailed  by  the  accident,  actual  loss  of  his 
services,  his  Inability  to  work,  to  attend  to 
bis  ordinary  business  or  trade,  and  yon 
should  consider  the  extent  of  his  injury. 
To  what  extent  does  this  injury  deprive 
him  from  pursuing  his  avocation,  and 
earning  the  usual  compensation  or  wages 
therefor?  It  Is  difncult,  if  not  impossible, 
to  give  yon  any  definite  or  well-deflned 
standard  from  which  to  measure  the  loss 
or  injury  he  may  have  sustained.  The 
question  as  to  what  amount  the  plaintiff 
should  be  awarded,  rests  largely  in  your 
sound  discretion.  You  should  consider, 
however,  on  this  branch  of  loss  and  in- 
jury, the  occupation  of  tbe  plaintiff,  his 
ability  to  earn  wages  before  tbe  accident 
or  injury,  and  the  extent  to  which  such 
ability  to  earn  wages  has  been  diminished 
or  lost  to  the  plaintiff.  You  may  consider 
tbe  age  of  the  plaintiff  and  his  reasonable 
expectation  of  life,  which  is  shown  by  the 
evidence  to  be  86  years.  Also  his  habits  of 
industry  and  temperance.  You  should 
also  consider  the  contingencies  of  a  much 
shorter  life.  The  plaintiff  may  not  live  to 
the  full  period  of  expectancy.  Also  you 
should  consider  the  contingencies  of  sick- 
ness and  inability  to  secure  employment 
at  all  times,  as  well  as  the  fluctuations  bi 
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valne  and  demand  of  bis  serricee,  and  you 
Bhould  make  a  reanonable  deduction  for 
fbeae  contingencies.  Wliatever  yon  may 
determine  to  be  bis  actual  injury  or  loss  of 
aervices,  or  inability  to  earn  wagea,  you 
can  in  no  event  award  him  a  greater  sum 
lor  this  element  of  injury  or  loss  than  the 
present  worth  ot  such  loss.  Understand 
me,  gentlemen,  the  actoai  outlay  and  ex- 
pense that  he  has  incorr(>d  in  treating  and 
nursing  and  medicine  should  be  allowed 
bhu.  If  be  is  entitled  to  recover.  It  is  at 
your  discretion  to  give  such  an  amount  as 
you  may  think  rigbt  for  mental  suffering, 
and  for  physical  pain  and  suffering.  The 
actual  loss  of  time  while  he  was  sick  and 
unable  to  work  should  be  awarded  to 
him,  but  when  yuu  come  to  consider  be- 
yond that  the  disability  that  he  has  sus- 
tained, which  may  extend  Into  the  future, 
you  are  to  determine  as  best  you  can  the 
extent  of  that  disability,  and  the  injary 
that  be  ban  sustained,— may  sustain  In  the 
future,— and,  when  you  have  determined 
that  aa  near  as  yon  can  in  your  Jodg- 
ments,  that  amount  is  not  tu  be,  and 
should  not  be,  the  measure  of  your  verdict, 
but  the  present  worth  ot  It.  I  suppose 
you  all  understand  what  the  present 
worth  ot  a  given  sum  means.  It  is  arrived 
at  by  dividing  a  given  sum  by  one  dollar, 
plus  the  legal  rate  of  interest,  or  usual 
rate  ot  interest,  for  the  given  time. "  Un- 
der this  charge,  we  do  not  think  the  Jury 
were  misled  so  that  they  gave  plaintiff 
what  he  had  lost  by  his  inability  to  labor 
between  the  time  ot  his  injury  and  the 
trial,  and  then  figured  the  same  time  in 
their  calculation  as  to  bis  fnturs  loss.  It 
is  also  contended  that  the  method  of  ob- 
taining the  present  worth  of  a  sum  of 
money  falling  due  each  year  for  a  given 
number  of  years  was  not  sufficiently  ex- 
plained. No  fault  Is  found  with  what  the 
court  said,  as  far  as  the  charge  went.  Nor 
was  any  other  instuctlcu  on  this  subject 
suggested  or  requestod.  If  the  defendantH 
desired  fuller  instructions,  it  was  their 
duty  to  have  asked  them.  Parties  cannot 
remain  silent,  and  thereby  He  in  wait  to 
ground  error,  after  the  trial  is  over,  upon 
a  neglect  of  the  court  to  instruct  the  Jury 
as  to  something  which  was  not  oiled  to 
its  attention  on  the  trial,  especially  In  civil 
cases.  The  testimony  shows  that,  pre- 
vious to  the  accident,  the  plaintiff  was  a 
builer-maker,  earning  from  f3.25  to  f8.60 
per  day.  His  hand  was  disabled,  so  that 
he  can  work  at  bis  trade  no  longer.  He 
has  worked  at  peddling  newspapers,  and 
anything  he  could  get,  since,  and  had 
earned  aJbout  $800  in  a  year  and  a  half. 
Being  29  years  of  age  at  the  time  of  the 
accident,  with  an  expectancy  of  life  of  at 
least  35  years,  it  requires  but  little  calcu- 
lation to  show  that  the  verdict  Is  a  rea- 
sonable one,  and  that  the  defendants  can- 
not complain  that  It  is  excessive.  The 
judgment  Is  affirmed,  with  costs.  The 
other  Jostices  concurred. 


Squire  t.  Whioht  et  a/. 
(Supreme  Court  of  iiiiMgan.    Feb.  87,  1891.) 

MOBTOAOB  FOBEOLOSCKI — RbDEMFTION. 

During  the  year  following  the  departure 
from  home  oi  the  mortgagor  of  land,  the  mort- 


gage was  foreclosed.  The  mortga«ror's  father, 
who  was  his  heir,  being  unable  to  get  any  trace 
of  his  son,  executed  a  deed  of  the  land  to  another 
son  that  he  might  redeem  it,  and  on  the  last  day 
of  the  year  for  redemption  he  paid  the  necessaiy 
amoDut  to  the  register  of  deeds,  saying  that  he 
redeemed  for  his  brother,  if  living;  if  not,  for 
himself.  £eld,  on  suit  by  the  purchaser  at  mort- 
gage sale,  praying  that  the  deposit  of  money  be 
decreed  to  effeiBt  no  redemption,  that  if  the  mort- 
gagor was  living  his  brother  had  a  right  to  re- 
deem for  him,  Mid,  if  not,  to  redeem  for  himself 
as  grantee  of  mortgagor's  heir. 

Appeal  from  circalt  court,  Saginaw  coun- 
ty, in  chancery;  John  A.  Eoort.  Judge. 

Trask  &  Switb,  tor  appellant.  Arthur 
H.  Swartbottt,  tor  appellee. 

Champlin.  C.  J.  In  1885,  and  tor  some 
10  years  prior  thereto,  defendant  George 
F.  Wright  was  the  owner  and  in  posses- 
sion of  and  Improving  the  £.  %  of  the  W. 
%  ot  the  S.  W.  V  ot  B«K:tlon  88,  In  township 
18  N.,  range  *  E.,  In  Saginaw  county, 
Mich.  He  was  a  single  man.  The  land 
is  stated  In  complainant's  bill  to  be  worth 
at  least  91,200.  The  testimony  shows 
that  it  was  worth  f  35  an  acre.  On  May 
6, 1882.  defendant  Oeorge  F.  Wright  gave 
a  mortgage  on  this  farm  to  Caroline  Jas- 
person  to  secure  the  payment  of  9400. 
This  mortgage  was  assigned  by  the  mort- 
gagee to  Joseph  Daonst,  and  by  said 
Daoust  foreclosed  by  advertisement,  the 
sale  occurring  on  the  28tb  day  ot  August, 
1886.  At  said  sale  the  complainant  bid, 
and  the  premises  were  struck  off  to  him 
as  the  highest  bidder  tor  9607.  being  more 
than  sufficient  to  pay  the  mortgage  debt 
and  costs.  He  received  the  sheriff's  deed, 
which  was  duly  filed  in  the  register's 
office  of  said  county,  and  he  at  once  took 
possession  of  the  premises.  Oeorge  F. 
Wright  had  been  in  the  habit  of  working 
on  bis  land  and  tor  his  neighbors  in  the 
summer,  and  in  the  lumber  woods  in  the 
winter,  and  In  the  fall  of  1885  he  left  bis 
land  to  go  to  the  woods,  and  has  not  since 
returned.  The  testimony  shows  that  just 
prior  to  his  lea  ving  in  the  tall  of  1885  be 
had  been  arrested  for  the  crime  ot  larceny, 
and  had  been  fined  $60.  It  also  appears 
that  be  had  been  told  that  he  would  be 
again  arrested,  but  tor  what  offense  does 
not  appear.  In  the  mean  time,  between 
the  sale  of  the  property  under  the  fore- 
closure and  before  the  time  tor  redemption 
had  expired,  rumors  were  circulated  that 
George  F.  Wright  had  been  killed  in  the 
woods,  and  such  report  reached  bis 
father  and  family,  who  resided  In  Canada. 
They  tried  to  communicate  with  him,  and, 
after  getting  no  replies  to  letters  ad- 
dressed to  him,  wrote  to  others  known  by 
them  in  Michigan,  but  could  get  no  In- 
formation.  Finally,  in  July,  1887,  the 
father  received  a  letter  from  William  E. 
Crane,  offering  to  buy  from  him  as  heir  at 
law  ot  bis  son  the  rigbt  ot  redemption 
from  the  foreclosure  sale,  and  at  the  same 
time  iiiformiiig  him  that  bis  son  George 
was  reported  to  have  l>een  killed  In  the 
woods;  that  the  mortgage  bad  been  tore- 
closed,  and  the  rigbt  ot  redemption  was 
about  to  expire.  Acting  upcm  this  in- 
formation, and  believing  that  bis  son  was 
dead,  the  father,  Nathaniel  Wright,  exe- 
cuted a  deed  ot  the  land  as  heir  at  law  ot 
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Oeorge  F.  Wright  to  another  son,  Osborne 
Wright,  and  be  came  to  Saginaw  to  re- 
deem the  land.  Upon  bis  arrival  be 
learned  that  it  was  claimed  that  a  man 
by  the  name  of  Sherplng  had  seen  George 
F.  Wright  in  the  fall  of  1886.  which  was 
after  the  sale  of  the  land  on  the  foreclos- 
ure proceedings,  and  after  the  time  it 
had  been  reported  that  he  was  killed  in 
the  woods.  The  report  seemed  ho  well 
founded  that,  although  he  could  not  get 
a  personal  Interview  with  Sherplng  be- 
cause of  bis  absence  from  home,  yet  he 
spent  the  time  from  his  arrival  up  to  the 
last  day  for  redemption  making  inquiries 
to  see  if  he  could  get  any  trace  of  his 
brother,  and,  not  being  able  to  do  so, 
on  the  last  day  for  redemption  he  paid 
the  necessary  amount  to  redeem  the  land 
to  the  register  of  deeds  of  Saginaw  county 
Baying  that  he  redeemed  for  George  F. 
Wright,  if  living,  and  It  not  living  then  for 
blmself.  The  n^rieter  ol  deeds  made  the 
customary  entries  required  by  the  statute, 
but  complainant  rdused  to  accept  the 
money  from  the  register,  and  Rled  his  bill 
of  complaint  in  this  cause  on  April  18, 
1888,  claiming  —  JPYrat,  that  Osborne 
Wright  bad  no  authority  from  George  F. 
Wright,  mortgagor,  to  redeem  for  him, 
and  that  wltboot  such  authority  he  could 
not  redeem;  secontl,  that  Osbornf  Wright 
had  no  interest  in  the  land  that  would 
entitle  him  to  redeem.  The  relief  prayed 
for  is  that  the  payment  by  Oshome  Wright 
of  the  money  to  the  register  of  deeds  for 
the  purpose  of  redemption  may  be  decreed 
by  this  court  to  effect  no  redemption  of 
the  said  land  from  the  mortgage  fore- 
closure sale,  and  that  the  title  to  said  de- 
scribed land  be  decreed  by  this  court  to  be 
In  complainant,  and  that  the  register  of 
deeds  pay  to  Osborne  Wright  the  money 
paid  by  him  to  said  register,  after  dednct- 
fng  the  costs  by'this  complainant  in  this 
suit  sustained, and  that  he  may  have  such 
other  relief  and  snch  further  relief  as  shall 
be  agreeable  to  equity  and  good  con- 
science. The  defendant  Osborne  Wrlglit 
filed  his  answer  on  the  22d  day  of  Septem- 
ber, 1888,  in  which  he  admits  that  he  bad 
no  direct  authority  from  said  George  F. 
Wright  to  make  such  redemption,  or  any 
authority  to  do  so  from  him,  except  as  set 
forth  and  described  in  his  answer.  Fur- 
ther answering  be  says  that  George  F. 
Wright  is  a  brother  of  his,  and  further 
setting  forth  tbe  drcnmatances  of  his 
brother  leaving  the  place  in  the  full  of  1886, 
and  that  he  never  returned,  and  that  the 
rumor  reached  tbe  defendant  and  other 
relatives  that  said  Oeorge  F.  Wright  bad 
been  killed  by  an  accident  in  the  woods: 
that  daring,  the  latter  part  of  the  year 
1886,  and  the  fore  part  of  the  year  1887, 
tbe  defendant  and  other  relatives  tried  by 
eorrespondence  to  ascertain  the  facts  In 
regard  to  his  brother,  and  some  time  in  the 
fore  part  of  the  year  1887  the  defendant 
and  said  relatives  learned  that  It  was 
claimed  that  the  mortgage  had  been  fore- 
closed upon  said  George  F.  Wright's  prop- 
erty, and  that  the  redemption  would  ex- 
pire In  Aagust;  that  at  this  time  the  rel- 
atives of  said  George  F.  Wright,  Including 
tbe  defendant,  sapposed  without  doubt 
that  bis  brother  was  dead,  and.  If  so,  bis 


father  would  inherit  Jils  property;  that  his 
father  executed  to  the  defendant  Osborne 
Wright  a  deed  of  said  land,  and  he 
came  to  Saginaw,  Mich.,  to  redeem  the 
same;  that,  upon  his  arriving  at  Saginaw, 
rumors  reached  the  defendant  that  bis 
said  brother  was  not  dead,  and  upon 
inquiry  said  rumors  seemed  so  well  based 
that  the  defendant  was  led  to  doabt  the 
death  of  his  said  brother,  and  again  to 
seek  anew  for  information  as  to  whether 
be  was  living  or  dead.  He  continued  his 
Investigations  np  to  the  very  last  day  for 
the  redemption  of  said  land,  without  being 
able  to  learn  whether  said  brother  was 
dead  or  alive,  and  on  said  last  day  he 
deposited  said  money  with  the  register 
of  deeds,  as  set  fortb  in  tbe  bill  of  com- 
plaint,  to  redeem  said  land  for  tbe  brother, 
if  living;  if  not  living, for  himself.  He  fur- 
ther says  that  be  bas  not,  neither  have 
any  relatives  to  his  knowledge  and  be- 
lief, heard  from  said  George  F.  Wright, 
either  directly  or  in  any  other  manner,  ex- 
cept by  way  of  rumor,  since  be  went  into 
the  woods  in  the  fall  of  1886,  and  did  not 
then  know  whether  he  was  living  or  dead. 
Proofs  were  taken  in  said  cause  in  open 
court,  and  testimony  was  introduced 
tending  to  show  that  George  F.  Wright 
was  lirtng  as  late  as  1886.  Among  other 
testimony  introduced  was  a  letter  from 
the  defendant  George  F.  Wright  to  a  Mr. 
Kremer,  which  reads  as  follows:  "March 
19.  1886.  Mr.  Kremei^Sir:  I  wish  to 
inform  you,  if  yon  wish  to  buy  my  place 
that  yon  have  Mrs.  Jasperson's  notes 
against,  I  will  let  it  go  cheap.  If  you  will 
give  me  f SOU  and  pay  off  the  mortgage  I 
think  that  is  reasonable.  Yon  can  get 
f  1,400  for  It  any  time.  If  you  wish  to  pur- 
chase yon  can  have  the  money  at  7  per 
cent,  to  loan,  or,  if  yon  do  not  wish  to 
purchase,  I  will  give  you  6  per  cent.,  and 
hire  wbat  it  will  take  to  pay  off  the  mort- 
gage for  four  years  at  8  per  cent.  If  you 
will  let  me  have  the  money,  plense  let  me 
know,  and  I  will  make  everything  satis- 
factory the  first  of  April,  or  a  few  days 
later.  I  will  state  to  yuu,  if  you  will  pur- 
chase for  cash,  I  will  take  6  per  cent.  less. 
Tours  truly,  Geobob  F.  Wright.  "  Mr. 
Kremer  was  the  register  of  deeds  for  Sag- 
inaw county,  and  at  the  time  he  received 
the  letter  had  tbe  notes  and  mortgage  In 
his  possession  for  collection.  He  states 
that  he  answered  this  letter  but  received 
no  reply.  We  do  not  feel  called  upon  to 
determine  from  tbe  testimony  whether 
George  F.  Wright  was  dead  or  was  living 
at  the  time  the  period  of  redemption  ex- 
pired. If  it  was  necessary,  however,  we 
probably  should  reach  tbe  conclusion 
which  the  circuit  Judge  did,  and  should 
find  from  tbe  weight  of  testimony  that 
George  F.  Wright,  the  mortgagor,  Is  still 
living.  The  testimony  of  his  brother  is 
that,  if  living,  he  would  be  40  years  old, 
and  presumption  of  life  continues  until  it 
is  rebutted  by  proof  of  death,  or  an  entire 
absence  of  7  years,  during  which  time  bis 
relatives,  friends,  and  neighbors  have 
heard  nothing  from  him  or  of  him  denot- 
ing that  he  is  still  living.  If,  however,  he 
was  dead  at  the  time  of  tbe  execution  of 
thedeedfrom  his  father,  defendant  Osborne 
Wright  was  entitled  to  redeem. 
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The  Important  qaeatlon,  as  I  view  the 
case,  1b  whether.  If  the  mortsagor  was 
still  living  and  absent  from  home  under 
the  circumstances  detailed  in  the  testi- 
mony, his  brother  had  a  right  to  redeem 
thepremlses  for  and  in  the  name  of  George 
F.  Wright.  I  think  he  had.  It  was  a 
gratuitoas  service  rendered  In  behalf  of 
bis  brother,  and  for  his  brother's  benefit, 
to  save  his  property,  worth  f  1.400,  from 
being  sacrificed  tor  a  debt  of  $507.  The 
basis  of  complainant's  right  nntil  redemp- 
tion had  expired  was  a  debt  which  the 
mortgagor  must  pay  or  lose  his  property. 
The  clrcumscances  are  peculiar.  George 
F.  Wright  may  have  become  insane  or  im- 
prisoned. He  may  be,  and  the  testimony 
shows  that  he  was,  a  person  not  intellect- 
ually bright,  and  his  fears  may  have  been 
so  worked  upon  by  threats  of  being  arrest- 
ed that  he  dared  not  return  to  his  home, 
though  what  be  was  to  be  arrested  for 
does  not  appear.  His  whereabouts  are 
unknown.  He  may  be  dead,  but  that 
fact  Is  Incapable  uf  proof.  8ball  his  heirs 
be  obliged  to  lose  their  inheritance  in  the 
one  case,  or.  In  the  other,  shall  no  relative 
by  blood  be  permitted  to  step  In  and  save 
the  property  for  his  brother's  t>eneflt? 
The  circumstances  are  such  that  In  my 
]ndgment  authority  should  be  presumed 
from  the  necessity  of  the  case.  If,  during 
the  time  for  redemption  after  the  sale,  the 
mortgagor  had  been  stricken  with  insani- 
ty, can  it  be  said  that  his  brother  would 
have  had  no  right  to  redeem  the  premises 
for  him?  The  complainant  comes  into  a 
court  of  equity  and  asks  for  relief.  He 
does  not  ask  that  he  may  receive  the 
money  paid  on  the  parcbase  and  its  use. 
That  he  refuses  under  clrcomstances  which 
make  It  extremely  consclonable  that  he 
shonld  receive  it.  But  the  relief  he  asks  Is 
that  the  land  may  be  decreed  to  be  his, 
and  that  there  has  been  no  redemption 
from  said  foreclosure  sale.  This,  I  think. 
Is  Inequitable  ander  the  facts  of  this  case; 
bot,  U  there  has  l>een  no  redemption,  the 
relief  asked  for  Is  a  matter  of  strict  right, 
and  be  is  entitled  to  the  aid  of  the  court  to 
enforce  and  protect  it  The  same  principle 
shoold  be  applied  to  redemption  from 
mortgage  sale  that  applies  to  a  tender  of 
money  for  the  payment  of  a  debt.  It  was 
long  ago  held  that  any  person  may  make 
a  tender  on  behalf  of  an  idiot,  and  the 
reason  given  Is  that  the  law,  by  reason  of 
his  utter  Inability  to  act  for  himself,  al- 
lows this  to  be  done  out  of  charity.  Co. 
Litt.  206b.  And  in  Brown  v.  Dyslnger, 
1  Rawle,  408,  a  tender  of  money  in  behalf 
of  an  Infant  was  made  by  an  nnde,  the 
father  being  dead  and  the  mother  living, 
and  was  held  to  be  good  although  the 
uncle  had  not  then  been  appointed  guard- 
ian. It  is  tme  that  in  these  cases  the  par- 
ties for  whose  benefit  the  tenders  were 
made  were  under  legal  disabilities  to  act 
for  themselves,  but  they  recognize  the 
doctrine  that  agency  and  authority  to  act 
may  be  presumed  where  the  necessities  of 
the  case  warrant  thelnference.  The  point 
has  not  hitherto  been  passed  upon  by  this 
court.  It  was  laid  down  as  law  in  Smith 
V.  Austin,  9  Mich.  474,  that  a  court  of  eq- 
nity  will  not  lend  its  aid  to  enforce  the 
right  of  a  volunteer  to  payoff  a  mortgage 


on  the  lands  of  another,  nor  subrogate 
him  to  the  rights  of  a  mortgagee  imder  a 
mortgage  thus  paid  off.  And  It  was  then 
said  that  "any  person  who  may  have  ac- 
quired any  Interest  In  the  premises,  legal 
or  equitable,  by  operation  of  law  or  other- 
wise, In  privity  of  title  with  the  mortgagee, 
may  redeem  and  protect  his  interest  in  the 
land.  But  it  must  be  an  Interest  in  the 
land,  and  it  must  be  derived  in  some  way, 
mediate  or  immediate,  from  or  through, 
or  in  the  right  of,  the  mortgagor,  so  as 
in  effect  to  constitute  a  part  of  the  mort- 
gagor's original  eqnlt.v  of  redemption. 
Otherwise  it  cannot  be  affected  by  the 
mortgagee, and  needs  no  redemption."  In 
Sinclair  v.  Learned,  61  Mich.  335, 16  N.  W. 
Rep.  672,  the  plaintiff  bad  no  connection 
with  the  title  held  by  the  mortgagor  at 
the  time  the  mortgage  was  foreclosed 
His  only  interest  was  derived  through  tax- 
title  deeds  made  by  the  auditor  general  on 
dellquent  tax-sales.  He  tendered  the 
amount  dae  upon  the  mortgage  not  in  be- 
half uf  the  mortgagor,  but  In  his  own  be- 
half. Mr.  Justice  CooLET  said:  "He  was 
not  mortgagor,  or  the  grantee  of  the 
mortgagor,  or  in  any  manner  at  that  time 
interested  in  the  equity  of  redemption. 
He  had  tax-titles  It  is  true, but  these  were 
not  subject  to  the  mortgage.  There  wasno 
offer  to  show  that  the  tender  was  made 
for  or  in  the  Interest  or  at  the  request  of 
the  mortgagor.  It  was  therefore  made 
liy  one  who  as  between  the  mortgagor 
and  mortgagee  was  a  stranger  to  their 
dealings  and  an  Intermeddler.  Nothing 
is  plainer  than  that  such  a  person  has  no 
right  of  redemption."  In  this  case  Os- 
borne Wright  does  not  appear  here  as  an 
interloper.  He  tendered  the  money  as  the 
grantee  of  the  heir  at  law  if  the  mort- 
gagor was  dead,  and  this  he  bad  a  right 
to  do.  But,  if  the  mortgagor  was  not 
dead,  he  made  the  tender  for  and  in  the  In- 
terest of  the  mortgagor,  and  this  we  think 
he  had  a  right  to  do  under  the  circum- 
stances. The  decree  of  the  circuit  court  is 
reversed,  and  the  bill  dismissed,  with  costs 
uf  butb  courts. 

LoNO,  J.,  did  not  Bit.    The  other  Justices 
concurred. 


MiTTB  y.  McMOBRAM. 

(Supreme  Court  <^  MidUgan.    Feb.  87, 1881.) 

Obdebs— Statutb  or  Pbadpb— Habmt.sm  Kbhob. 

1.  Id  an  action  on  an  order  drawn  on  defend- 
ant In  favor  of  plaintiff  there  was  no  projudicial 
error  In  admitting  proof  of  the  assignment  to  de- 
fendant by  the  giver  of  the  order  of  several  con- 
tracts as  aeoorlty,  though  defendant's  promise 
was  only  to  pay  the  order  ont  of  the  money  de- 
rived from  one  of  said  oontraots,  where,  under 
the  uharge  of  the  oourt,  plalntUPs  claim  was 
limited  to  moneys  arising  from  said  oontraot. 

a.  There  was  no  error  in  allowing  plaintitr 
to  testify  that  after  having  given  the  order  to 
defendant  he  never  looked  for  his  pi^  to  the 
drawer. 

8.  Defendant's  promise  to  plaintiff  at  the 
drawer's  reqaest  not  being  a  pnunlse  to  pay  the 
drawer's  deot  to  plaintiff,  but  a  promise  to  pay 
to  plaintiff  a  debt  wUch  he  owed  to  the  dnnrar, 
so  lar  as  there  should  be  a  surplus  arising  from 
the  assigned  contract,  plalnttfl  could  recover, 
though  the  promise  was  not  in  writing. 
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Error  to  drcott  coort,  St.  Clair  county ; 
Arthur  L..  Canfibld,  Judge. 

P.  B.  PbUnps,  tor  appellant.  S.  W, 
ranee,  tor  appellee. 

Long,  J.  This  case  has  been  once  before 
In  this  court,  and  Is  found  reported  in  64 
Mich.  664.  81  N.  W.  Rep.  521.  On  the  for- 
mer trial  the  defendant  had  verdict  and 
Jndicment  under  direction  of  the  court, 
and  a  new  trial  was  ordered.  The  caBe 
has  again  been  tried  by  a  jury,  and  the 
plaintiff  had  verdict  and  judgment.  The 
defendant  now  brinKs  the  case  into  this 
coort  by  writ  of  error.  It  will  not  be  nec- 
essary to  restate  the  facts  out  of  which 
the  controversy  arises;  tliey  are  fully  set 
forth  In  the  former  opinion  by  Mr.  Justice 
Champun.  The  errors  now  relied  upon  by 
the  defendant's  counsel  which  we  deem  it 
necessary  to  notice  relate  principally  tu 
the  refusal  of  the  rourt  to  give  certain  re- 
quests in  charge  to  the  jury  and  the 
charge  as  given  by  the  court.  There  is 
some  claim  made,  however,  that  the 
toart  below  was  in  error  in  permitting 
the  plaintiff  to  show  that  other  contracts 
had  been  assigned- to  the  defendant  by  Mr. 
Boynton  to  secure  his  indebtedness ;  but 
it  is  claimed  that  that  point  was  ruled  by 
our  former  opinion,  in  which  It  was  said : 
"If  he  could  show  that  such  contracts  were 
assigned,  and  that  the  defendant  collected 
or  received  anything  thereon.  It  would  be 
adatitwlble;  but,  if  nothing  was  received 
from  such  a  source,  it  would  be  immaterial 
to  prove  the  assignments  of  these  con- 
tracts." The  point  now  made  is  that  no 
proof  was  offered  to  show  that  the  defend- 
ant received  any  luuneys  from  such  other 
contracts  except  one  made  with  the  city 
of  Dexter,  and  moneys  received  thereon 
and  credited  to  Mr.  Boynton.  The  conten- 
tion is  that  such  proof  had  a  tendency  to 
prejudice  the  jury  against  the  defendant. 

We  think  there  was  no  error  In  the 
showing  of  circumstances  surrouadiuK  the 
tranBactioD  between  Boynton  and  the 
defendant  in  relation  tu  the  manufactur- 
ing of  these  ladders,  or  the  cirv-umstauces 
under  which  the  order  was  given  by  Boyn- 
ton tu-  the  plaintiff  upon  the  defendant; 
and,  under  the  charge  of  the  court,  the  de- 
fendant's interests  could  in  no  manner 
have  been  aJfected  by  the  proof  of  the  as- 
signments of  these  contracts  to  the  de- 
fendant, the  claim  being  limited  under  the 
rharge  to  moneys  arising  from  the  sale  of 
ladders  to  the  city  of  Pittsburgh. 

It  is  also  contended  by  counsel  that  the 
court  was  in  error  In  permitting  the  plaln- 
tlR  to  testify  that  be  never  looked  to  Mr. 
Boynton  for  his  pay  after  having  given 
the  order  to  defendant.  There  was  no  er- 
ror in  this.  The  claim  of  the  plaintiff  Is 
that  there  were  sufficient  funds  in  the 
bands  of  the  defendant  to  pay  his  claims 
outside  of  the  defendant's  bill,  which  he 
could  properly  charge  against  the  funds 
coming  from  tbccltyof  Pittsburgh,  and, in 
view  of  that  fact,  he  made  no  claim  upon 
Boynton  for  his  pay. 

The  defendant's  counsel  assigns  error  up- 
on the  refusal  of  the  court  to  give  his 
first,  second,  third,  fourth,  and  fifth  writ- 
ten requests  in  charge  to  the  jury.  These 
r»iuest8  are  as  follows:  "(1)  It  appears 
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from  the  proofs  in  this  case  that  the  ac- 
count for  labor  in  favor  of  plaintiff  la 
barred  by  the  statute  of  limitations,  and 
that  the  only  cause  of  action  which  the 
plaintiff  has,  If  he  has  any,  Is  based  upon 
the  order  that  was  written  by  Boynton  to 
the  plaintiff  on  the  defpndant.  (2)  The 
order  initsplf  would  not  constitute  a  cause 
of  action  unless  accepted  by  the  defendant, 
McMorran,  and  as  its  acceptance  was  not 
in  writing,  any  verbal  promise  to  pay 
would  be  void  under  the  statute  of  frauds, 
and  the  defendant  is  entitled  to  your  ver- 
dict. (3)  It  appears  beyond  question  that 
the  services  rendered  by  plaintiff.  Mitts, 
for  Boynton  were  rendered  on  Boynton's 
individual  credit,  and  were  intended  by 
Mitts  as  a  charge  against  Boynton,  and 
that  there  was  at  no  time  any  agreement 
between  plaintiff  and  defendant,  or  be- 
tween plaintiff  and  Boynton,  that  Boyn- 
ton should  be  released  from  liability.  Mr. 
Mitts  could  not,  by  merely  remainlug  si- 
lent, establish  a  liability  on  the  part  of 
Mr.  McMorran,  and  thereby  release  Boyn- 
ton ;  and,  as  Mitts  could,  at  any  time  up 
to  the  time  his  claim  was  barred  by  the 
statute  of  limitation,  have  brought  suit 
against  Mr.  Boynton  and  recovered,  he 
cannot,  in  the  absence  of  any  agreement 
whereby  Boynton  was  released  and  Mc- 
Morran became  liable,  recover  against  the 
defendant  in  this  case.  (4)  Under  the  terms 
of  the  order  drawn  by  Mr.  Boynton  upon 
Mr.  McMorran  the  defendant  could  not  In 
any  event  be  held  liable  to  Mr.  Mitts  for 
any  money  that  came  to  his  hands,  except 
the  money  received  from  the  sale  of  the 
Pittsbursrh  ladders.  (5)  The  fact  that  Mr. 
Mitts  relied  upon  the  conversation  be  bad 
with  Mr.  McMorran  at  the  time  he  present- 
ed the  order  to  him.  If  you  could  find  It  to 
be  a  fact,  looking  no  longer  to  Boynton 
for  the  pay  for  the  work  he  had  per- 
formed, would  not  of  Itself  be  sufficient  to 
entitle  him  to  recover  from  the  defendant 
in  this  case. " 

There  is  no  error  In  refusing  these  re- 
quests. The  first  request  is  fully  covered 
by  the  charge  of  the  court  as  given.  The 
second,  third,  and  fifth  requests  were 
fully  covered  by  the  former  opinion  of  this 
court,  in  which  it  is  said  that  "  the  defend- 
ant's promise  to  Mitts  at  Boynton's  re- 
quest was  not  a  promise  to  pay  Boynton's 
debts  to  Mitts,  but  a  promise  to  Mitts  to 
pay  a  debt  which  he  owed  to  Boynton  to 
him,  so  far  as  such  surplus  was  con- 
cerned, to  the  extent  of  sixty-two  dollars 
and  thirty  cents. "  The  fourth  request  Is 
fully  covered  by  the  charge  of  the  court  as 
given.  The  defendant's  counsel  selects  cer- 
tain portions  ot  the  charge  of  the  trial 
court,  and  contends  that  the  Jury  were 
given  to  understand  if  tbedefendant  prom- 
ised to  pay  when  he  got  the  money  from 
Pittsburgh,  and  the  plaintiff  relied  up- 
on that  promise,  the  defendant  would  be 
liable,  notwithstanding  he  did  not  receive 
any  money  to  pay  the  bills  which  were  in- 
tended to  be  secured  by  that  assignment. 
The  charge,  taken  as  a  whole,  is  not  open 
to  this  objection.  The  court  expi-essly 
charged  the  jury:  "If  Boynton  assigned 
the  contracts  to  McMorran  to  secure  an 
indebtedness  from  Boynton  to  him  and 
all  advances  made  on  his  account,  and  the 
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bills  mentioned  In  the  order  to  Mitta  to  be 
dedacted  front  the  Pittsburgh  money  yoa 
should  And  means  all  such  adrances,  and 
McMorran  only  promised  to  pay  Mitts  in 
case  there  was  sufficient  for  that  purpose 
after  so  paying  himself,  and  you  find  that 
McMurran's  account  affainst  Boynton  be- 
fore the  date  of  the  order,  together  with 
his  reasonable  expenses  paid  in  collecting 
money,  was  sufficient  to  corertbe  amount 
of  money  he  received  from  the  contract, 
then  your  verdict  ft  111  be  fur  the  defend- 
ant.' 

Taking  the  charge  as  a  whole,  we  are 
satisfied  that  the  defendant's  claim  and 
defense  was  fairly  submitted  to  the  jury. 
The  case  was  apparently  tried  upon  the 
lines  laid  down  iu  the  former  opinion,  and 
In  accordance  with  the  views  of  this  court 
therein  expressed.  We  find  no  error  in  the 
record.  The  Judgment  must  be  affirmed, 
with  costs.    The  other  Justices  concurred. 


People  v.  Neuuanit. 

(Supreme  Court  of  MkMgan.    Feb.  27, 1891.) 

Ihtoxioatiho  Liouobs— Balb  to  Miiiob— Dntso- 

TION  O*  VSBDIOr  BT  THB  COCBT. 

1.  A  saloon-keeper  who,  withoat  protest,  al- 
lows an  adult  to  ouy  intoxicatinf  liquor,  and 
give  It  to  a  minor  to  drink  in  his  saloon,  violates 
Acts  Hich.  1887,  No.  8ia,  prohibiting  the  "fnr- 
nlahlng"  of  Intoxicating  liquors  to  minoTB. 

9.  A  judgment  of  conviction  in  a  criminal 
case  will  not  be  reversed  because  the  Jndge  di- 
rected a  verdict  of  guilty*  it  the  nndisinted  facta 
warranted  the  verdict 

Error  to  circuit  court.  Mason  county ; 
J.  Btbon  Jcdkins,  Judge. 

J.  B.  McMabon,  for  appellant.  A.  A. 
EUia,  Atty.  Oen.,  for  the  People. 

Morse,  J.  This  Is  a  prosecution  under 
Act  No.  813  of  the  Laws  of  1887  for  selling 
liquor  to  a  minor.  The  defendant  was 
convicted  in  the  circuit  court  for  the  coun- 
ty of  Mason.  Neumann  was  a  saloon- 
keeper in  the  city  of  Lndlngton.  August 
9, 1890,  Fred  Brown,  of  the  age  of  17  years 
and  upwards,  being  18  In  October  of  that 
year,  went  Into  respondent's  saloon  In 
company  with  two  adults,  Jefferson  and 
Loso.  He  testifies  that  they  went  in  and  got 
some  beer.  That  Lozo  gave  him  20  cents, 
and  told  him  to  get  two  bottles  of  beer. 
That  be  (Brown)  ordered  the  beer  of  Neu- 
mann, who  was  out  of  doors  sweeping. 
He  came  in  and  got  the  beer  and  some 
glasses,  which  were  placed  upon  a  table, 
at  which  Brown,  Jefferson,  and  Lozo  sat 
down  and  drank.  Brown  paid  for  the 
beer.  Jefferson  testified  that  he  did  not 
know  who  ordered  the  beer,  or  who  paid 
for  It.  but  that  Lozo  said,  "Come  in  and 
have  a  drink,"  bpfore  they  went  In.  His 
attention  being  called  to  his  testimony  on 
the  examination  In  ]usticecourt,theconrt, 
against  the  objection  of  respondent's  coun- 
sel, permitted  such  evidence  to  be  read  to 
him  in  the  presence  of  thejury.as  follows: 
"I  heard  the  order  for  beer  given,  I  did 
not  give  it.  I  don't  know  who  did  give  it. 
I  saw  the  beer  paid  for.  Mr.  Fred  Brown 
paid  for  it  while  sitting  at  the  table.  He 
gave  the  money  to  John  Neumann, — 20 
cents:"  and  to  ask  him.  "Do  you  remem- 


ber testifying  to  that?"  to  which  he  an- 
swered, "No."  Lozo  testified  that  he  or- 
dered the  beer,  but  did  not  "know  exactly 
who  paid  for  it. "  "I  pulled  out  20  cents, 
and  laid  it  on  the  corner  of  the  table,  and 
I  said. '  Here,  John,  is  the  money  fur  the 
beer.'  I  did  not  give  Brown  the  ten  cents 
outside  of  the  saloon.  I  don't  know 
whether  I  gave  him  any  money  or  not." 
Neumann,  on  his  own  behalf, testified  that 
T.10Z0  ordered  the  beer,  and  that  he  took 
the  money  out  of  his  pocket  to  pay  for  It. 
But  he  was  busy,  and  did  not  step  over 
to  get  his  pay  at  once,  and  when  he  did 
get  around  there  Brown  handed  hhu  the 
money.  He  had  known  Brown  since 
1886.  The  circuit  judge  instructed  the  Jury, 
in  substance,  that  It  was  not  necessary 
that  a  saloon-keeper  must  sell  or  band  the 
liquor  directly  to  a  minor.  That  U  a 
saloon-keeper  sells  liquor  to  a  party,  and 
such  party  turns  It  over  to  some  one 
else,  who  is  a  minor,  and  they  drink  in  the 
saloon,  it  is  a  violation  of  the  statute. 
"The  policy  of  the  law  is  to  discourage 
sales  to  minors,  and  so,  I  think,  the  mere 
fact  that  this  man  Lozo  might  have 
bought  the  liquor  und  paid  forit,  asbe 
claims,  would  not  be  important,  as  long 
as  the  rest  of  them  drank  it  at  the  same 
place."  That  the  proof  showed  that  the 
boy  ( Brown)  was  about  17  years  old ;  and 
that  be  was  a  young-looking  boy,  and  no- 
body could  be  deceived  by  his  appearance. 
That  Neumann  did  not  claim  that  he  was 
deceived  by  his  appearance,  or  that  be 
supposed  he  was  over  a^e.  That  the  evi- 
dence, as  it  stood,  made  a  case  against  the 
respondent.  He  thereupon  directed  a  ver- 
dict of  guilty.  It  Is  claimed  that  It  Lozo 
ordered  the  beer,  and  paid  for  it,  the  re- 
spondent cannot  be  made  responsible  un- 
der the  statute  for  selling,  giving,  or  fur- 
nishing liquor  to  Brown;  and  that,  at 
the  least,  the  question  should  have  been 
submitted  to  the  jury,  and,  if  they  found 
that  respondent  sold  the  liquor  to  Lozo 
in  good  faith,  not  intending  to  furnish  It 
to  Brown,  he  should  have  been  acquitted. 
We  are  referred  In  support  of  this  conten- 
tion to  the  case  of  Siegel  v.  People,  106  111. 
89.  In  that  case  the  minor  went  into  a 
salottn  with  two  others,  one  of  them 
(Rooch )  being  over  age.  Booch  called  for 
the  beer,  and  the  three  went  up  twice  to 
the  bar,  and  drank  standing.  The  others 
gave  Rooch  the  money  each  time,  and  be 
paid  for  the  drinks.  The  beer  was  dealt 
out  in  glasses  by  the  bar-keeper  of  tbe  de- 
fendant. It  was  held  that  this  was  not 
"selling  or  giving"  liquor  to  a  minor  un- 
der the  statute,  and  that  it  was  not  of 
controlling  consequence  whether  the  bar- 
keeper saw  the  minor,  and  understood  he 
was  to  participate  in  the  drinking  of  the 
liquor,  or  not.  "  It  la  true,  in  such  case  he 
would  be  letting  a  minor  have  liquor,  and 
If  that  were  prohibited  he  would  be  amen- 
able therefor.  But  he  would  neither  be 
selling  nor  giving  to  a  minor,— he  would 
be  simply  selling  to  an  adult."  Blegel  v. 
People,  106  111.  89. 

I  am  not  satisfied  with  the  reasoning  of 
this  case,  and  should  hesitate  long  before 
adopting  the  principle  of  it;  but  our  stat- 
tutegoes  further  than  thellllnois  law,  and 
punishes  the  "furnishing"  of  liquor  lo  » 
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minor,  and  the  famishing  of  Uqnor  Is  "let- 
ting a  minor  have  liquor,"  and  is  gome- 
thing  more  than  giving.  A  narrow  and 
technical  definition  of  tbe  word  "giving" 
might  restrict  its  meaning  to  the  handing 
of  the  liquor  to  him  direct  by  the  person 
giving  it,  as  seems  to  be  held  by  the  su- 
preme court  of  Illinois;  butit  Is  not  neces- 
sary that  a  person  should  hand  the  liquor 
to  a  minor  in  order  to  furnish  it.  if  the 
liquor,  belonging  to  the  person,  and 
nnder  his  control,  is,  by  his  consent  or 
connivance,  permitted  to  be  taken  and 
drank  by  the  minor,  whether  it  is  passed 
to  him  direct  or  through  the  hands  of  an- 
other, is  immaterial;  the  Ilqoor  in  either 
case  is  famished  to  such  minor,  within  the 
meaning  of  our  statute.  In  the  case  at 
bar,  the  respondent  knew  that  Brown 
was  a  minor,  and  that  he  was  sitting  at 
the  table  with  Lozo,  who  ordered  tbe  bot- 
tle of  beer,  and  he  took  glasses  enough 
with  the  bottles  to  the  table  to  furnish 
accommodations  for  all  three.  Brown  in- 
cluded, to  drink  of  the  beer.  He  received 
the  money  from  Brown,  claiming  in  his 
testimony  that  Loso  laid  tbe  change  upon 
tbe  table,  and  Brown  picked  it  up,  and 
handed  it  to  him.  Be  made  no  attempt 
to  prevent  Brown  from  drinking,  bnt,  on 
tbe  contrary,  connived  at  and  aided  him 
in  so  doing.  This  is  his  own  testimony. 
He  says,  however,  that  he  did  not  know 
that  Brown  was  at  the  table  drinking 
when  he  first  went  there.  It  is  as  plain 
as  can  be  that  the  respondent,  to  make 
the  beet  of  the  case  in  his  favor,  allowed 
Loso  to  treat  a  minor  to  beer  in  his  sa- 
loon, and  the  minor  to  drink  it  there, 
without  any  protest  or  demur  whatever. 
It  must  be  presumed  that  he  had  control 
over  bis  own  place  of  boslness.  If  Lozo 
had  taken  the  bottle  of  beer  out  of  doors, 
or  away  from  the  premises  of  respondent, 
and  there  treated  the  minor,  the  case 
woald  have  been  different;  or  had  respond- 
ent forbidden  the  giving  of  the  beer  to 
Brown  in  his  saloon,  or  said  to  Brown, 
"  Yoo  can  be  famished  with  no  beer  upon 
my  premises, "  and  did  all  that  a  prudent 
man  could  to  prevent  the  drinking  of  tbe 
beer  by  the  minor,  and  sold  It  to  Lozo 
with  DO  Intent  that  it  should  thereby  be 
furnished  or  given  to  the  minor,  he  would 
not  have  been  guilty  of  any  violation  of 
tbe  law,  although  Brown  might  have 
drank  it  after  Lozo  purchased  it.  Bnt,  as 
the  case  stands  upon  respondent's  own 
showing,  be  has  violated  the  statute.  To 
hold  otherwise  would  be  against  the  rea- 
son of  tbe  statute,  and  nullify  it.  As  in 
the  Illinois  case,  a  minor  could  go  in,  sit 
down  at  a  table,  or  stand  up  before  a 
bar,  and  drink  as  many  times  as  be 
pleased,  or  others  were  pleased  to  have 
him,  if  only  some  adult  bought  and  paid 
for  It.  The  statute  of  our  state  cannot  be 
evaded  in  this  way. 

It  is  also  alleged  as  error  that  tbe  court 
said:  "I  think  the  evidence,  as  It  stands, 
makes  a  case  against  the  respondent  be- 
yond a  doubt,  and  Iso  charge  you,  gentle- 
men of  the  jury,  to  find  him  guilty."  The 
court  was  undoubtedly  right,  as  a  matter 
of  law,  in  this  direction;  butit  is  claimed 
that  the  Jury  in  criminal  cases  are  tbe 
Judges  of  the  1-tw  as  well  as  of  the  facts. 


This  is  trae,  in  the  sense  that  the  Jury 
might  in  this  case,  as  well  as  in  any  crim- 
inal caue,  have  found  a  verdict  of  not  guilty 
In  spite  of  the  direction  of  the  court,* 
and,  having  thus  acquitted  the  prisoner, 
the  court  would  have  been  powerless,  not 
only  to  have  entered  a  different  verdict, 
but  to  have  granted  a  new  trial,  as,  once 
acquitted,  he  could  not  have  been  put  In 
Jeopardy  again.  Bnt  the  Judge  having  di- 
rected the  Jury  that,  under  the  undisput- 
ed facts,  the  statute  had  been  violated, 
and  tbe  accused  must  be  found  guilty,  and 
the  Jury  having  followed  such  direction, 
we  are  not  called  upon  to  grant  a  new 
trial,  when  we  are  satisfied  that  surh  di- 
rection and  the  verdict  were  in  accordance 
with  the  lav^  as  applied  to  the  respond- 
ent's own  testimony,  which  was  the  most 
favorable  of  any  In  his  behalf.  Verdicts 
have  been  upheld  in  similar  cases  in  the 
following  decisions  of  this  court :  People 
V.  Richmond,  59  Mich.  570,  26  N.  W.  Kep. 
770;  People  v.  Klrsch,  97  Mich.  539,  36  N. 
W.  Rep.  157;  People  v,  Lyng,  74  Mich.  579, 
42  N.  W.  Rep.  139;  People  v.  Ackerman,80 
Mich.  688, 46  N.  W.  Rep.  867. 

Mihenever  there  Is  no  question  of  intent 
In  acrlminai  case, and  no  inferences, about 
which  reasonable  men  might  differ,  to  be 
drawn  from  the  facts,  and  where,  upon 
the  admitted  facts,  tbe  only  question  to 
be  determined  is  whether  under  the  law 
the  statute  has  been  violated,  the  trial 
Judge  may,  with  perfect  propriety,  state 
to  the  Jury  that  the  law  applied  to  the 
facts,  which  are  undisputed,  shows  the 
defendant  to  be  guilty  of  the  offense 
charged,  and  that  Ic  is  their  duty  to  so 
find  under  the  facts  and  tbe  law.  Butit 
has  been  repeatedly  btid  that  he  cannot  In 
BO  many  words  direct  them  that  they 
mast  bring  in  a  verdict  of  guilty;  and 
that,  they  are  at  liberty  to  find  otherwise, 
if  they  see  fit,  under  the  federal  constitu- 
tion, which  guaranties  to  every  accused 
person  "the  right  tu  a  speedy  and  public 
trial  by  an  impartial  Jury  of  the  state  and 
district  wherein  the  crime  shall  have  been 
committed. "  And  verdicts  have  often  been 
set  aside  when  directed  by  courts  in  oppo- 
sition to  this  right.  See  U.  S.  v.  Taylor, 
11  Fed.  Rep  470,  and  cases  there  cited. 
But  In  this  state,  where  a  Judg:ehas  direct- 
ed a  verdict  of  gailty,  and  tbe  Jury  has 
followed  such  direction,  and  the  facts  are 
admitted  or  undisputed,  and  the  only 
question  Is  one  of  law,  applied  to  such 
facts,  a  new  trial  will  not  be  granted,  if 
the  Judge  was  right  in  his  application  of 
the  law.  No  Injustice  can  be  done  the  ac- 
cused in  such  case,  as  it  is  not  to  be  pre- 
sumed that  a  Jury  will  find  in  opposition 
to  the  law  from  mere  whim,  caprice,  or 
prejudice,  although  they  may  have  the 
right  to  do  so.  In  this  ruling  we  do  not 
intend  to  encourage  the  practice  of  direct- 
ing a  verdict  against  tbe  accused  in  crim- 
inal cases.  In  all  such  cases  the  jury 
should  be  permitted  to  retire  to  the  Jury- 
room,  and  there  deliberate,  and  tbe  trial 
Judge  should  content  himself  by  stat- 
ing the  law  as  applied  to  the  facts,  and 
with  an  admonition  to  the  Jury  of  their 
plain  duty  in  the  premises.  Tbe  convic- 
tion in  tbls  case  is  affirmed.  The  other  J  us- 
tlcee  concurred. 
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Peoplk  v.  Collison  et  a/. 
(Supreme  Court  of  lUchigan.   Feb.  27, 1891.) 

•  yiOt.l.TIOH  or  FiBHBBT  LAWB— PBOPBETT  IN  PiBH 
— DlBBOTINQ  VBBDICT. 

1.  Gnn  lake,  In  the  counties  of  Barry  and  Al- 
legan, covers  several  sections,  and  connects 
through  others  waters  with  Lake  Michigan.  De- 
fendant took  fish  in  said  lake  opposite  his  own 
land,  bordering  thereon,  by  means  of  spears  and 
jacks,  contrary  to  Laws  Mich.  1885,  Act  829,  for- 
bidding the  use  of  such  instruments  in  Gun  lake. 
Held,  that  the  fish  therein  were  migratory,  and 
the  property  of  the  state,  which  could  regulate 
the  mode  of  oatching. 

2.  Although  defendant  admitted  committing 
the  act  charged,  the  court  erred  in  discharging 
the  Jury,  and  directing  the  clerk  to  enter  a  ver- 
diot  witnout  their  intervention.  The  verdict  of 
the  Jury  was  necessary  to  the  Judgment. 

Appeal  from  clrcait  court,  Barry  coan- 
ty;  Frank  A.  Hooker,  Jodge. 

Clement  Smith,  for  the  People.  C.  O. 
Holbrook  and  Walter  Powers,  for  appel- 
lees. 

McGrath,  J.  Defendants  were  convicted 
In  the  Barry  circuit  of  a  violation  of  Act 
No.  329  of  the  Laws  of  1885,  which  is  as 
follows:  "Section  1.  The  people  of  the 
state  of  Mlcbig^an  enact,  that  it  shall  not 
be  lawful  for  any  person  to  take  or  catch 
any  flsb  In  the  waters  of  Onn  lake,  in  the 
coantles  of  Barry  and  Allegan,  by  means 
of  Rpear,  flre-arm,  net,  trap-net,  snare,  or 
by  the  use  of  'jacks,' or  artificial  light  of 
any  kind,  or  by  the  use  of  dynamite,  Kiant- 
powder,  or  any  other  explosive  substance 
or  combination  of  substances.  Sec.  2.  Any 
person  violating  any  of  the  provisions  of 
this  act  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  lined 
not  to  exceed  fifty  dollars  and  costs  of 
suit,  or  Imprisonment  In  the  connty  Jail 
not  to  exceed  sixty  days, or  both  snch  fine 
or  Imprisonment,  in  the  discretion  of  the 
court.  Sec.  8.  In  all  prosecutions  nnder 
this  actltshall  be  prima  fade  sufficient,  on 
the  part  of  the  people,  to  show  that  the 
defendant  was  found  upon  the  waters  of 
said  lake  with  spear,  net,  trap-net.  'Jack.' 
or  artificial  light  of  any  kind,  or  with 
dynamite,  giant-powder,  or  any  other  ex- 
plosive substance  or  combination  otsnb- 
stances."  Pan  lake  empties  Into  Gun 
lake,  and  Gun  lake  covers  several  sections 
of  land,  nnd  is  about  three  miles  in  length 
and  width.  Its  outlet  Is  Gun  river,  which 
empties  into  the  Kalamazoo  river,  and 
that  Into  Lake  Michigan.  James  Colllson, 
one  of  the  defendants,  owned  about  three- 
quarters'  of  an  acre  of  land  on  Gnn  lake, 
described  by  metes  and  bounds,  and  "bor- 
dering on  the  lake. "  The  place  of  fishing 
was  opposite  this  piece  of  land,  and  the 
parties  went  upon  the  lake  from  said  land. 
The  offense  alleged  was  the  catching  of 
fish  by  means  of  spears  and  the  use  of 
"jacks. "  The  commission  of  the  act  was 
conceded,  and  the  only  defense  made  was 
that  the  defendant  James  Colllson  was 
fishing  "upon  his  land,  over  his  own 
soil, and  in  bis  own  water,"  and  the  other 
defendants  were  there  by  his  permission ; 
that  defendants  and  other  shore-owners 
of  land  bordering  on  Gun  lake  had  from 
time  immemorial  exercised  the  right  of 
fishing  on  said  lake,  and  had  by  long-con- 
tinued custom  acanired  the  rlsht  to  take 


fish  in  said  lake  by  any  means,  spears  nr 
nets,  prior  to  the  passage  of  the  act  in 
question;  and  that  this  statute,  In  so  far 
as  it  Interfered  with  snch  right,  was  in- 
valid and  repugnant  to  the  constitution 
of  this  state  by  depriving  defendants  of 
property  without  compensation.  After 
the  close  of  the  testimony,  counsel  for  de- 
fendants said :  "I  shall  request  your  hon- 
or to  direct  a  verdict  of  acquittal  of  these 
defendants.  That  is  all  we  can  do.  I  will 
put  it  In  writing.  By  thn  Court.  Yes,  yon 
may  do  so.  I  think,  under  the  proof  Iq  tbe 
case,  the  court  should  direct  a  verdict. 
There  Is  nothing  to  go  to  the  Jury.  You 
admit  the  act,  as  I  understand  it.  Coun- 
sel for  Defendant.  Yes,  sir;  we  don't  deny 
the  taking  of  these  fish.  By  the  Court.  I 
think  a  verdict  may  be  entered  for  the 
people  in  the  case,  convicting  tbe  defend- 
ant of  this  offense,  and  the  Jury  may  be 
discharged  from  the  case."  Two  errors 
are  assigned :  (1)  That  the  Judge  erred  in 
refusing  to  instruct  tbe  Jury  to  acquit  de- 
fendants ;  (2)  that  the  Jndge  erred  in  di- 
recting a  verdict  for  the  people. 

It  does  not  appear  here  that  the  land  of 
James  Colllson  extends  into  the  lake,  bat 
in  our  view  of  the  case  that  is  entirely  im- 
material, as  the  rule  would  be  the  same 
whether  be  did  or  did  not  own  tbe  land 
over  which  tbe  flsh  were  caught.  It  Is 
sufficient  that  he  did  not  own  Gun  lake; 
and,  even  though  he  did,  that  It  connected 
with  other  lakes  and  streams  through 
which  fish  migrate.  The  right  of  James 
Colllson  to  flsh  In  Gnn  lake  is  not  an  ex- 
clusive right,  and  tbe  design  of  the  statute 
Is  to  protect  others  In  Gun  lake,  as  well  as 
in  the  other  waters  connecting  therewith. 
In  the  enjoyment  of  the  same  privilege. 
The  right  to  fish  even  in  these  waters  is  so 
far  public  that  the  state  may  by  statute 
protect  It.  The  protection  of  fish  In  Gun 
lake  is  necessary  for  their  preservation  In 
the  wate™  of  Pan  lake.  Gun  river,  the 
Kalamazoo  river,  Lake  Michigan,  and  the 
other  Great  Lakes.  Defendant  James 
Colllson  never  acquired  any  property  in 
the  fish  which  frequent  Gun  lake.  By  rea- 
son of  their  migratory  habits,  their  own- 
ership is  in  the  whole  people  of  the  state, 
and  no  individual  has  any  property  right 
In  them  until  they  have  been  subjected  to 
his  control.  To  fish  is  a  privilege  accorded 
by  the  state,  and  the  question  of  individ- 
ual enjoyment  is  one  of  public  privilege, 
and  not  of  private  right.  "Unless  the 
catching  of  fish,"  as  is  said  by  one  writer, 
"Is  conducted  with  reason,  either  the  fish 
may  be  altogether  exterminated,  or  the 
enjoyment  of  tbe  right  by  one  may  inter- 
fere with  the  equal  enjoyment  of  tbe  right 
by  others. "  Hence,  for  the  protection  of 
fish,  a  valuable  article  of  food  and  mer- 
chandise, the  control  of  which  is  in  the 
state,  and  to  preserve  equality  In  the  right 
to  fish,  tbe  state  bas  an  undoubted  right 
to  regulate  the  manner  in  which  they  shall 
be  caught,  and  to  protect  tbelr  migra- 
tions. There  was  no  error  in  the  refusal 
of  tbe  court  to  direct  a  verdict  for  defend- 
ants. We  think,  however,  that  the  court 
erred  in  discharging  tbe  jury,  and  direct- 
ing a  verdict  of  guilty  to  be  entered  by  the 
clerk.  In  nn  sense  can  this  be  said  to  have 
been  a  trial  by  a  Jury.    Tbe  verdict  of  the 
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lory  iH  abeolotely  wanting.  D  the  defend- 
ant In  a  criminal  case  cannot  waive  a  trial 
by  Jury,  It  is  difiBcalt  to  see  how  thlB  con- 
viction can  be  gustained.  In  tlie  case 
ot  People  V.  Neumann,  ante,  290,  (recently 
devideil  by  this  court.)  and  In  the  several 
cases  therein  referred  to  In  support  of  the 
conclusion  arrived  at  there,  the  Jury  ac- 
quiesced In  the  direction  ot  the  conrt;  but 
here  the  court  gave  the  Jury  no  opportu- 
nity to  follow,  or  to  refURB  to  follow,  the 
court's  direction ;  in  fact,  there  was  no  di- 
rection to  the  Jury,  but  one  to  the  clerk  to 
enter  a  verdict.  For  this  error  the  con- 
viction muHt  be  set  aside,  and  a  new  trial 
bad.    The  other  Justices  concurred. 


PEOPLB  v.  SCHULTZ. 

(5upmn«  Court  oj  MicMgan.    Feb.  27,  1801.) 

EXBEZZLEMENT    OW  UORTOAOED    PROPEBTT  —  AP- 
PKIX, — IXIOBMATION  —  VKITDB  —  VALUB    OV    TBB 

Pkopkbtt. 

1.  A  person  convicted  of  embezzling  mort- 
saged  chattels  in  violation  of  Fab.  Acts  Mich.  lt)89, 
Ko.  IS,  cannot  for  the  Urst  time  on  appeal  object 
to  the  jurisdiction  of  the  trial  court  on  the  ground 
that  the  information  did  not  allege  where  the 
crime  was  committed,  or  the  value  of  the  prop- 
erty, or  that  it  was  committed  with  intent  to  de- 
fraud the  mortgagee,  since  these  defects  could 
have  been  cured  by  amendment  if  the  objection 
had  been  raised  on  the  trial. 

2.  An  information  for  embezzling  mortgaged 
chattels,  containing  in  the  caption  the  name  of 
the  state  and  county  or  city,  gives  the  court  ju- 
risdiction, though  It  does  not  allege  where  the 
embezzlement  was  committed.  Hovr.  St  Mich.  S 
ioSS,  provides  that  it  shall  not  be  necessary  to 
state  any  venue  in  the  lx)dy  of  the  Indictment, 
but  the  jurisdiction  named  in  the  margin  shall 
be  talcen  to  be  the  venue  of  all  the  facts  alleged, 
except  where  a  local  description  is  requind. 

8.  Pub.  Acts  Mich.  1889,  No.  18,  providing 
that  if  any  person  shall  embezzle  mortgaged  chat- 
tels with  intent  to  defraud  the  mortgagee,  which 
shall  be  of  the  value  of  925  or  more,  he  shall  be 
deemed  guil^  of  a  felony,  refers  to  the  value  of 
the  property,  and  not  of  tne  mortgagee's  interest 
therein. 

Error  to  recorder's  court  of  Detroit. 

A.  A.  EUta,  Atty.  Gen.,  and  James  V.  D. 
Willcnx,  Pros.  Atty.,  for  the  People. 
George  F.  Robinson,  for  respondent. 

LoMO,  J.  The  respondent  was  tried  In 
the  recorder's  court  of  the  city  of  Detroit, 
cbarjced  with  fraudulently  removing,  em- 
bexzling,  and  concealing  chattel  more- 
ga^d  property  under  Act  No.  18,  Pub. 
Act8  lMtS9,  and  convicted  and  sentenced  to 
the  Detroit  house  of  correction  for  one 
year.  The  case  is  brought  here  on  the  rec- 
ord without  exceptions,  and  the  errors  as- 
aigned  relate  to  the  InsuOlciracy  ot  the 
information.  The  statute  under  which 
the  prosecution  is  brought  is  as  follows: 
"Uany  person  who  shall  have  made  or 
ezecated  any  mortgage  or  conveyance  in- 
tended to  operate  as  a  mortgage  ot  goods 
and  chattels  sball  fraudulently  embezxie, 
remove,  conceal,  or  dispose  ot  any  such 
goods  or  chattels  mortgaged  or  conveyed 
as  aforesaid,  with  Intent  to  Injure  or  de- 
fraud the  mortgagee  or  assignee  of  said 
mortgage  or  conveyance,  which  sball  be  of 
thevaloeof  twenty-five  dollars  or  more, 
be  shall  be  deemed  guilty  of  a  felony,  and 
sball,  opon   conviction  thereof,  be  pun- 


ished by  imprisonment  in  the  state-prison 
not  more  than  two  years,  or  by  fine  ot 
not  more  than  two  hundred  and  fifty  dol- 
lars, ur  by  imprisonment  In  the  coimty 
Jail  not  more  than  six  months.  If  the 
proi)erty  embezzled,  removed,  concealed^ 
or  disposed  of  as  aforesaid  shall  not  be  <A 
the  value  of  twenty -five  dollars,  the  peiw 
son  thus  offending  shall  be  deemed  guilty 
ot  a  misdemeanor,  and  be  punished  by  a 
fine  not  exceeding  one  hundred  dollars,  or 
by  Imprisonment  in  the  county  Jail  not 
exceeding  three  months,  or  both,  In  the 
discretion  of  the  conrt  "  The  information 
upon  which  the  respondent  was  convicted 
and  sentenced  is  as  follows:  "State  of 
Mlchiean,  county  of  Wayne,  city  ot  De- 
troit—ss.:  Tbe  recorder's  court  of  the 
city  of  Detroit.  In  the  name  ot  the  peo- 
ple of  tbe  state  ot  Michigan.  James  V.  D. 
Wtllcox,  prosecating  attorney  in  and  tor 
the  said  county  of  Wayne,  who  prosecutes 
for  and  on  behalf  of  the  people  of  said 
state  in  said  court,  comes  now  here  In  said 
court,  in  the  July  term  thereof,  A.  D.  1890, 
and  gives  the  said  court  here  to  under- 
stand and  bo  informed  that  Samuel 
Schultz,  allaa  Smith,  late  of  said  city  ol 
Detroit.heretotore.  to-wlt,  on  the  12th  day 
ot  April,  In  A.  D.  1890,  at  tbe  said  city  of 
Detroit,  In  the  county  aforesaid,  did  make 
and  execute  a  certain  instrument  intend- 
ed to  operate  as  a  chattel  mortgage  on 
tbe  following  goods  and  chattels,  to-wtt, 
one  new  three-spring  wagon,  with  t<A>,  ot 
the  value  ot  one  hundred  dollars.  That 
afterwards,  to-wlt,  on  the  fourteenth  da.y 
of  April,  A.  D.  1890,  the  said  Samuel 
Bchultz,  a//as  Smith,  fraudulently  did  re- 
move, embezzle,  and  conceal  the  said  prop- 
erty, goods,  and  chattels  aforesaid,  with 
Intent  to  Injureand  defraud  Charles  Rhode 
of  the  same,  contrary  to  the  form  of  tbe 
statute, "  etc.  It  is  contended  by  counsel 
for  the  respondent  that  the  information  is 
Insufiicient  to  sustain  the  conviction,  (1) 
because  It  does  not  show  on' its  face  that 
the  recorder's  court  of  the  city  ol  Detroit 
had  Jurisdiction  to  try  the  retipondcnt,  as 
it  does  not  show  that  the  crime  was  com- 
mitted in  tbe  city  of  Detroit;  (2)  because 
the  information  does  not  allege  that  the 
respondent  removed,  embezzled,  and  con- 
cealed tbe  mortgaged  property  with  In- 
tent to  injure  or  defraud  the  mortgagee  or 
assignee  of  said  mortgage;  (3)  that  the 
Information  does  not  show  that  the  r»- 
corder's  court  had  Jurisdiction  to  try  the 
respondent,  because  it  does  not  allege 
that  the  property  removed,  embezzled, 
and  concealed  was  ot  any  value,  or  that  It 
was  of  the  value  of  $25  or  more.  The  in- 
formation is  very  loosely  drawn,  and,  had 
objection  been  made  to  its  sufficiency  be- 
fore the  Jury  was  impaneled,  the  court 
would  have  been  Justified  in  quashing  It, 
or  in  allowing  such  amendment  ns  would 
have  apprised  the  respondent  of  the  of- 
fense charged,  and  bringing  tbe  offense 
charged  therein  within  the  statute  under 
which  It  was  filed.  No  such  objections 
were  made,  as  appears  by  this  record,  but 
the  respondent  now  seeks  to  have  the 
same  advantage  as  though  he  had  de- 
murred before  plea  and  trial.  It  Is  provid- 
ed by  section  9535,  How.  St.,  that  "every 
objection  to  any  Indictment  tor  any  form- 
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al  deftict  apparent  on  the  face  thereof 
Bhall  be  taken  by  demurrer  or  motion  to 
quash  aucb  indictment  before  the  Jury 
■hall  be  awom,  and  not  afterwards." 
The  defects  complained  of,  bo  far  as  they 
exist  in  this  Information,  could  have  been 
cured  by  amendment,  as  they  are  merely 
formal,  had  the  attention  of  the  trifu 
court  been  called  to  the  defects,  by  mo- 
tion to  quash,  before  trial.  It  Is  now  too 
late  for  the  respondent  to  take  adran- 
tn^e  of  these  defects.  The  court  had  Juris- 
diction of  the  person  and  subject-matter 
in  controversy,  nnd  the  mere  omission  to 
state  lu  the  informotlon  that  the  goods 
were  concealed  and  embezzled,  etc.,  at 
the  city  of  Detroit  is  not  fatal.  It  is  al- 
leged In  the  information  that  the  mort- 
gage was  executed  by  respondent  in  the 
city  of  Detroit  on  the  12th  day  of  April,  A. 
I).  1H90.  and  that  on  the  14th  day  of  April 
tlio  respondent  fraudulently  did  remore, 
einlicczle,  and  conceal  the  same,  etc.  It  Is 
provided  by  How.  8t.  9  9588,  that  "it 
■hall  not  be  necessary  to  state  any  venue 
In  the  body  of  the  indictment;  but  the 
county,  city,  or  other  Jurisdiction  named 
In  the  margin  thereof  shall  be  taken  to  be 
the  venue  of  all  the  facts  stated  in  the 
body  of  such  indictment :  provided  that, 
in  case  where  a  local  description  is  or 
hereafter  shall  be  required,  such  local  de- 
scription should  be  given  in  the  body  of 
the  Indictment."  Here  the  only  claim  is 
thot  the  recorder's  court  has  no  Jurisdic- 
tion because  It  is  not  alleged  that  the  ot- 
ti>nHO  of  concealing,  etc.,  was  committed 
within  the  city  of  Detroit;  but  theinfor- 
niution  itself  is  entitled  not  only  within 
the  county  of  Wayne,  but  within  the  city 
of  l)otroit,  and  clearly  confers  upon  the 
ncorder's  court  Jurisdiction  within    the 

f>ro  visions  of  the  statute.  The  cases  of 
ooal  description,  as  provided  b.v  the 
statute,  are  such  as  indictments  for  burg- 
lary, iiouse-breaklng,  stealing  In  a  dwell- 
ing-house, store,  shop,  warehouse,  mill, 
factory,  etc.  In  these  and  like  cases  the 
mutter  of  local  description  must  be 
proved  as  laid.  1  Arcbb.  Crim.  Law, 
(Tth  Ed.)  282, 

Under  the  second  point  of  respondent's 
counsel  it  may  be  said  that,  had  the  ques- 
tion been  raised  before  plea, it  would  have 
boon  properly  amended,  under  section  95S7, 
Ilow.  St.,  which  provides  that  "any 
court  of  record  In  which  the  trial  of  an  in- 
dictment is  had  may  forthwith  allow 
amendment,  in  case  of  variance  between 
the  statement  In  the  Indictment  on  which 
the  trial  is  had  and  the  proof,  lu  the  fol- 
lowing cases:  In  the  names  ofany county 
or  place  stated  In  the  indictment.  In  the 
name  or  description  of  any  person  or 
body  stated  to  bu  the  owner  of  any  prop- 
erty which  is  the  subject  of  the  offense 
charged  or  alleged  to  have  been  injured  by 
ttie  commission  of  the  offense. " 

It  is  sufficient  to  Hay  of  the  third  point 
raised  that  the  information  does  allege 
the  value  of  the  property  mortgaged.  It 
is  contended  by  counnol  for  the  respond- 
ent that  the  statute  under  which  the 
Prosecution  Is  had  cannot  be  construed 
that  the  value  of  the  property  removed, 
etc.,  fixes  and  determines  the  Jurisdiction 
of  the  court  in  which  the  prosecution  in 


to  be  bad ; "  bat  that  the  tme  Intent  and 
meaning  of  the  statute  is  the  valne  of  the 
mortgagee's  interest  in  such  property. 
We  think  the  statute  cannot  be  given  this 
constmction.  It  Is  plain  and  nnambigo- 
ons  in  its  terms,  and  provides  a  penalty 
beyond  the  jurisdiction  of  a  Justice  of  tbe 
peace  to  try  and  determine  when  tbe  val- 
ue of  the  property  exceeds  $25.  There  Is 
no  claim  bat  that  tbe  defendant  bad  afair 
and  impartial  trial  on  tbe  merits,  if  tbe  ia- 
formation  was  suflSdent  to  sostain  tbe 
conviction.  While  the  information,  as  we 
have  said,  is  very  loosely  drawn,  we  are 
satisfied  that  the  coart  had  jurisdiction, 
and  the  information  must  be  held  suffi- 
cient. The  judgment  must  be  affirmed. 
Tbe  other  justicee  concurred. 


Hastimqb  v.  HA.UO,  Police  Justice. 
(Suipreme  Court  of  MidMgcm.    Feb.  27, 1S91.) 

OAXDrO — BXABCH-W^BXANT — ^DaSTBUOTIOH  OV  AP- 
FARATUa. 

1.  Const  Klch.  art  6,  I  so,  providing  that 
no  warrant  to  search  any  place  or  seize  anything 
shall  Issue  witboat  dumbing  them,  does  not 
prohibit  a  warrant  to  search  a  gamingr-room  and 
seize  gaming  apparatos,  without  specifying  the 
particular  ancles  to  be  seized,  under  8  How.  St 
Mich.  I  9616,  providing  that  a  magistrate  may  on 
oomplaint  under  oath  Issue  a  warrant  to  search 
for  and  seize  any  gaming  apparatus. 

8.  Tbe  destruction  of  gaming  apparatus  as  re- 
quired bylaw  cannot  be  objected  to  on  the  ground 
that  the  articles  are  inanimate  and  liaimleBS  in 
themselves. 

Certiorari  to  police  Justice. 

John  Miner,  for  petitioner.  James  V.D. 
Wilcox,  Pros.  Atty.,  and  S.  W.  Burrougba, 
for  respondent. 

Grant,  J.  Upon  a  complaint  properly 
verified  before  the  defendant,  who  was 
one  of  the  police  justices  of  the  city  of  De- 
troit, the  following  warrant  was  issued: 
"Search-Warrant.  State  of  Micfaigan, 
county  of  Wayne— ss.:  To  tbe  superin- 
tendent, or  any  captain,  sergeant,  rounds- 
man, detective,  or  patrolman  of  Metropol- 
itan police  force  of  tbe  city  of  Detroit,  In 
said  county,  greeting:  Whereas,  Tbomaa 
J.  Myler,  of  the  city  of  Detroit,  in  said 
county,  hath  this  day  made  complaint  on 
oath  before  theunderaigned,one  of  the  po- 
lice Jnstlces  of  tbe  city  of  Detroit,  in  said 
count.y,  that  goods  and  chattels,  to-wit, 
gaming  implements,  and  other  chattels 
and  apparatus  which  complainant  is  un- 
able to  specify,  used,  and  kept  to  be  used, 
in  unlawful  gaming  In  a  certain  apart- 
ment in  the  building  known  as  No.  188 
Griswold  St.,  in  tbe  city  of  Detroit,  which 
said  building  was  on  said  fifth  day  of  July 
a  place  resorted  to  for  tbe  purpose  of  an- 

lawtul  gaming,  and  that  has  jnst 

and  reasonable  cause  to  believe  said  goods 
and  chattels,  or  some  portion  of  the  same, 
are  in  the  building  known  as  No.  188  Gris- 
wold St.,  in  said  city  of  Detroit,  and  said 
county,  and  that  the  grounds  of  said  sus- 
picions are  as  follows:  Information  de- 
rived from  George  Bissonet.  In  the  name 
of  the  people  of  the  state  of  Michigan,  yon 
are  therefore  hereby  commanded  to  enter 
in  and  upon  said  described  premisea,  and 
there  make  diligent  search  for  said  goods. 


Digitized  by^OOQlC 


Micfa.^ 


HASTINGS  V.  HAUG. 


295 


and,  If  the  same  or  any  part  thereof  be 
fonnd,  that  yon  bring  the  Bame  before  lue, 
to  be  disposed  of  accordlne  to  law.  And 
you,  the  said  superintendent,  captain, 
serijfeant,  ronndsni an,  detective,  ur  patrol- 
man,tiaTlnK  possession  and  executing  this 
writ,  are  further  hereby  commanded  to 
notify  the  person  In  control  and  posses- 
sinn  of  thepremiHee  aforesaid  to  appear  at 
the  police  court  building  on  the  Uth  day 
of  July,  A.  D.  1890,  then  and  there  to  show 
cause  why  the  property  above  specified  in 
this  writ,  and  found  and  seised  in  accord- 
ance with  Its  direction,  and  by  its  author- 
ity, should  not  be  disposed  of  then  and 
there,  as  provided  by  law.  Witness  the 
Hon.  Edmund  Haug,  senior  police  Justice 
of  the  police  court  of  the  city  of  Detroit. 
Given  under  my  hand  and  seal  at  Detroit, 
in  said  county,  on  the  8th  day  of  July,  A. 
D.  1S90.  [Seal.]  [Signed]  Edmund  Hauo, 
One  of  the  Police  J  ustices  of  the  City  of  De- 
troit. "  This  warrant  was  duly  executed 
and  returned  by  the  officer,  who  certlfled 
thathehadsearched  the  premises  described 
in  the  warrant,  and  had  there  found  one 
faro  table,  one  faro  layoat,  1,200  checks, 
one  faro  deal  box,  two  check  racks,  one 
case  keeper,  one  poker  table,  one  stud 
poker  table,  one  cribbage  board,  four 
packs  of  cards,  and  four  checkers  or  cop- 
pers, and  that  he  found  one  John  Consl- 
dlne  in  charge  of  the  said  premises,  and 
had  notified  him  to  be  and  appear  person- 
ally or  by  attorney  before  said  police  Jus- 
tice on  said  July  9th,  at  2o'clockp.  M.,and 
show  cause  why  said  articles  should  not 
be  diaposed  of  in  the  manner  provided  by 
law.  Several  witnesses  were  sworn  upon 
the  healing,  by  whom  it  was  conclusively 
shown  that  the  place'described  in  the  com- 
plaint and  warrant  was  a  gambling  den, 
and  that  the  articles  there  found  and 
seized  were  gambling  Implements,  except 
the  cribbage  board  and  the  four  checkers 
or  coppers.  The  defendant  directed  tbei 
officer,  in  compliance  with  the  statate,  to 
destroy  by  fire  all  the  property,  except  one 
faro  table,  one  cribbage  board,  and  four 
checkers  or  coppers,  which  he  was  direct- 
ed to  return  to  No.  188  Griswold  Street. 
We  do  not  understand  for  what  reason 
defendant  ordered  a  return  of  the  faro  ta- 
ble. We  presume  that  it  was  an  error  in 
making  up  the  record,  for  that  was  un- 
qneutlonably  a  gambling  implement,  and 
should  have  been  destroyed  with  the  other 
property.  Plaintiff  brings  the  case  to  this 
court  by  certiomrl,  and  In  his  petition  al- 
leges that  he  came  into  the  possession  of 
certain  of  this  property  as  assigneo  of  one 
James  K.  Porter,  an  Insolvent,  which  be 
describes  as  follows:  (1)  A  table  of  gen- 
eral and  usual  characteristics.  (2)  A  ta- 
ble of  a  crescent  or  semi-circular  form, 
with  a  crescent  space  cut  out  of  one  of  its 
edges,  to  allow  a  person  to  sit  closely  up 
to  the  same.  (8)  A  table  described  gener- 
ally as  circular  in  form,  with  a  small  slot 
cut  in  the  center  thereof,  which  communi- 
cates with  a  drawer  beneath  said  table. 
The  petition  falls  to  state  the  purpose  for 
which  these  tables  were  made  or  were 
used,  DOr  does  it  deny  that  they  were  used 
for  gambling  purposes  at  the  place  and 
Time  stated.  Bat  be  claims  that  the  pro- 
ceedingb  were  wltboat  lawful  Jurisdiction 


because  (11  the  complaint  specifies  no  ar- 
ticle as  a  gaming  implement;  (2)  the  war- 
rant specifies  no  article  to  be  seized  by  the 
officer  executing  the  same;  (3)  tbewarrant 
is,  to  all  legal  intents  and  purposes,  a 
general  warrant,  and  famishes  no  justifica- 
tion for  either  search  orseizare;  (4)  the 
testimony  was  insufficient  in  law  to  Justi- 
fy the  Judgment. 

The  law  under  which  this  proceeding 
was  bad  Is  found  in  2  How.  St.  §  9616,  and 
is  as  follows:  "Any  such  magistrate  may 
also,  upon  like  complaint  made  on  oath. 
Issue  a  search-warrant,  when  satisfied  that 
there  is  reasonable  cause,  in  the  following 
cases:  (1)  To  search  for  and  seize  any 
counterfeit  or  spurious  coin,  forged  bank- 
notes, or  other  forged  Instruments,  or  any 
tools,  machines,  or  other  materials  pre- 
pared or  provided  for  making  either  of 
them.  (2)  To  search  for  and  seise  any 
books,  pamphlets,  ballads,  printed  papers, 
or  other  things  containing  obscene  lan- 
guage, or  obscene  prints,  pictures,  figures, 
or  descriptions,  manifestly  tending  to  cor- 
rupt the  morals  of  youth,  and  intended 
to  be  sold,  loaned,  circulated,  or  distrib- 
uted, or  to  be  introduced  into  any  family, 
school,  or  Dlace  of  education.  (8)  To 
search  for  and  seize  lottery  tickets,  or  ma- 
terials for  a  tottery,  unlawfully  made, pro- 
vided, or  procured  for  thepurposeof  draw- 
ing a  lottery.  (4)  To  search  for  and  seise 
any  gaming  apparatus,  or  implements 
used  or  kept,  and  provided  to  be  used,  in 
unlawful  gaming  In  any  gaming-house,  or 
in  any  building,  apartment,  or  place  re- 
sorted to  for  the  purpose  of  unlawful  gam- 
ing." 

It  is  insisted  on  behalf  of  the  plaintiff 
that  the  property  is  not  sufficiently  de- 
scribed, within  article  6,  §  26,  of  the  consti- 
tution. This  section  reads  as  follows.: 
"The  person,  bouses,  papers,  and  posses- 
sions of  every  person  shall  be  secure  from 
unreasonable  searches  and  seizuree.  No 
warrant  to  search  any  place,  or  to  seise 
any  person  or  things,  shall  Issue  without 
describing  them,  nor  without  probable 
cause,  supported  by  oath  or  affirmation." 

We  cannot  agree  with  this  construction 
of  the  above  constitotlonai  provision. 
The  result  would  be  to  defeat  the  very 
purpose  of  theaboveenactment.  which  has 
been  upon  oiir  statute  hooks  since  1878. 
It  is  to  be  presumed  that  gambling,  coun- 
terfeiting, and  si roilar  crimes  are  commit- 
ted secretly.  One  object,  and  a  leg:lti- 
mate  one,  is  to  obtain  evidence,  while  the 
other  is  to  destroy  the  demoralizing  busi- 
ness, and  punish  the  offenders.  Where  one's 
property  has  been  taken,  he  may  well  be 
held  to  an  accurate  description.  But  we 
do  not  think  the  framera  of  the  constitu- 
tion intended  that  before  a  search-war- 
rant should  issue  for  tools  and  machines 
used  In  counterfeiting,  or  for  counterfeit 
coin,  or  for  obscene  books,  etc.,  or  for 
gaming  apparatus  and  implements,  the 
person  making  complaint  should  be  able 
to  give  an  accurate  description  of  such 
articles.  In  the  very  nature  of  things,  the 
person  complaining  could  not  give  sncb 
description  without  a  personal  knowledge 
gained  by  bis  presence  at  such  places;  and 
persons  resorting  there  seldom  make 
complaint,  or  give  information  to  the  offi- 
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cera,  whose  duty  It  Is  to  sapprms  them. 
The  constitution  and  the  etatnte  both  re- 
quire that  the  complaint  must  be  on  oath, 
and  that  the  magistrate  must  be  satisfied 
that  there  is  reasonable  or  probable  cause. 
The  complaint  in  the  case  at  bar  was  up- 
on oath.  The  complainant  asserted  that 
gaming  Implements,  and  other  chattels 
and  apparatus  which  be  was  unable  to 
specify,  were  used,  and  kept  to  be  used,  In 
unlawful  gaming,  specifying  the  time  and 
place,  and  that  the  place  was  resorted  to 
tor  the  purpose  of  nnlawful  gaming ;  that 
be  had  Just  and  reasonable  cause  to 
believe,  and  did  believe,  that  said  goods 
and  chattels,  or  some  portion  of  them, 
were  then  at  the  ballding  above  specified ; 
that  the  grounds  tor  bis  suspicion  were  in- 
formation derived  from  one  George  Bis- 
sonet.  The  magistrate  in  this  case  was 
satlsfled  from  this  complaint  nnder  oath 
that  there  was  reasonable  cause,  and  the 
result  Juatifled  the  correctness  of  his  con- 
clusion. The  owner  of  stolen  property 
must  usually  make  his  complaint  upon  in- 
formation and  belief,  except  as  to  a  de- 
scription of  the  property.  All  that  the 
statute  requires  as  to  the  particular  house 
or  place  is  that  the  complainant  shall  de- 
clare upon  oath  that  he  believes  that  the 
Sroperty  is  concealed  there.  How.  St.  § 
516.  The  officer  or  other  person  who 
makes  a  complaint  nnder  oectton  96L6  may 
have  Just  as  good  grounds  for  the  belief 
that  gaming  implements  or  counterfeit 
coin,  or  tools,  machines,  and  materials 
used  for  making  such  coin,  are  in  a  partic- 
ular place,  as  the  owner  of  stolen  property 
may  have  of  the  place  where  it  is  con- 
cealed. How  could  one  describe  the  coun- 
terfeit or  spurious  coin  or  forged  bank- 
notes, or  any  of  the  other  property  men- 
tioned in  the  section,  nnder  the  construc- 
tion contended  for  by  the  plaintiff?  It  is 
apparent  that  this  construction  would 
effectually  destroy  one  of  the  most  efficient 
means  for  the  detection  and  punishment  of 
criminals  of  a  most  dangerous  character. 
We  think  that  the  complaint  was  suffi- 
cient to  confer  Jarlsdlction. 

Plaintiff  further  inslBts  that  these  ar- 
ticles, being  Inanimate  property,  were 
harmless  in  therouelves,  and  at  most  were 
devoted  to  noxious  uses,  and  that  which 
constitutes  the  noxious  use  may  be  re- 
moved, and  therefore  there  remains  no  ne- 
cessity for  their  destruction.  To  support 
his  position  he  cites  Welsh  v.  Stowell,  2 
Doug.  (Mich.)  SS2;  Brady  v.  Insurance 
Co.,  11  Mich.  452;  Shepard  v.  People,  40 
Mich.  492.  None  of  these  cases  are  appli- 
cable to  the  case  at  bar.  Welsh  v.  Stow- 
ell Involved  the  right  to  destroy  a  house 
because  it  was  used  as  a  bouse  of  ill  fame. 
Brady  v.  Insurance  Co.  Involved  the  effect 
of  an  ordinance  establishing  fire  limits, 
and  forbidding  the  rebuilding  or  repairing 
wood  buildings  within  such  limits.  Shep- 
ard V.  People  Involved  the  right  to  de- 
stroy a  dam  as  a  nuisance.  But  the  testi- 
mony in  this  case  shows  that  these  tables 
were  manufactured  and  used  forgnmbling 
purposes,  and  therefore  come  clearly  with- 
in the  statute. 

We  find  no  error  in  the  record,  and  the 
writ  must  be  dismissed,  with  costs.  The 
other  Justices  concurred. 


TuBBs  V.  DrrsLUNe-HomiB  Iks.  Go. 
{.Swpreme  Covrt  cf  MieMgan.    TKb.  27, 1891.) 

VtaX  INSDIUNCI— APPUGATIOn— UlBTAXa  IN  Bsp- 
BESSNTATIOS — PBOOr  OI  LoSS — ^ATFSAI.. 

1.  An  application  for  inBorance  provided  Uiat 
the  representations  therein  contained  shonid  be 
warranties,  and  tliat  the  company  should  not  be 
bound  by  any  act  or  statement  made  by  or  to  any 
agent  or  other  person  not  contained  in  the  btoU- 
catlon.  Tbe  poiiov  provided  titat  the  •ppUeauom 
shonid  be  a  part  thereof,  and  that  the  oompany 
should  not  be  bound  by  any  act  or  statement 
made  to  or  by  any  agent,  unless  Inserted  In  Uie 
contract.  The  application  was  not  attached  to 
the  policy,  but  was  retained  by  the  oompany. 
Hela,  that  asstwed  having  told  the  agent  tliat 
there  was  an  incambranoe  of  CSiOOO  on  the  prop- 
erty, and  he  having  by  mistake  and  without 
assured '8  Imowledge  written  it  as  $3,000  ia  the  ap- 
pUoation,  the  policy  was  not  thereby  avoided. 

8.  Under  the  provision  of  the  policy  that  all 
persons  having  a  claim  thereunder  shonid  forth- 
with give  written  notice  of  any  loss,  and  wltbin 
80  days  furnish  proofs  thereof,  and  that  until 
such  proofs  should  be  famished  the  claim  shonlA 
not  be  due  w  payable,  failure  to  make  proof 
within  the  SO  days  did  not  work  a  forfeiture,  but 
only  postponed  the  right  at  action  till  they  were 
supplied. 

3.  The  fact  that  assured  In  her  proofs  of  loss- 
included  some  articles  that  were  not  her  property 
did  not  invalidate  the  policy,  where  no  fraud  was- 
intendeil,  and  she  supposed  the  artiolee  were  in- 
cluded in  a  clause  of  the  pollov. 

4.  The  policy  sued  on,  appUcatlon,  and  proofh- 
of  loss  having  been  fully  proven,  admitted  in  ev- 
idence, their  authenticity  unquestioned,  and  there- 
being  no  testimony  to  impea.-h  their  contents,  it 
was  within  the  discretion  of  the  court  to  allow^ 
them  to  be  taken  to  the  Jury-room,  thongh  otijeo- 
tion  was  made. 

6.  Defendant  oonld  not  be  prejudioed  by  the- 
ooort's  instmotions  that  plaintiff  oonld  recover 
for  certain  articles  of  wearing  apparel  amount- 
ing in  value  to  CK,  where,  if  Insured  at  all,  they 
were  insured  nnder  a  tTOO  clause  in  the  policy, 
and  the  loss  under  that  clause  was  over  $1,000. 

0.  Although  the  Jury  disregarded  the  instruc- 
tions of  the  court  as  to  the  loss  proven,  and> 
brought  in  a  verdict  for  a  greater  amount,  still, 
neither  party  having  made  any  application  to. 
the  trial  court  to  have  the  error  corrected,  tiie 
case  will  not  be  rereraed  on  appeal,  but  the 
correction  will  be  made  by  reducing  the  Judg- 
ment 

Error  to  circuit  court,  Tnscola  eonnty ; 
Watson  Bbach,  Judge. 

HaDcbett,  Stark  &  Hancbett,  for  appel- 
lant. D.  B.  RichaniBon,  (C.  J**.  Oolller.  of 
counsel,)  for  appellee. 

McOrath,  J.  This  la  an  action  apon  a 
three-year  policy  of  Insurance,  issued  by 
defendant  May  14,  1887,-9100  on  plain- 
tiff's frame  dwelling-bouse;  f700  on  house- 
hold furniture,  beds  and  bedding,  wearing 
apparel,  provisions  and  stores,  piano,  or- 
gan, and  sewing-machine,  in  said  dwell- 
ing; 960  on  frame  Ice  and  milk  house;  and 
f60  on  dairy  furniture,  provisions,  and 
stores, — situate  on  a  farm  owned  by  plain- 
tiff. The  application  sets  forth  that  appli- 
cant's interest  in  the  property  was  under 
contract  with  one  Lacay,  who  held  the  title, 
and  that  the  property  was  incumbered 
with  the  sum  of  $2,000  due  said  Lacey.  The 
application  contained  the  following  print- 
ed provision:  **  I  hereby  agree  that  »  •  • 
the  foregoing  shall  be  deemed  and  taken  to 
be  promissory  warranties,  running  dur- 
ing the  entire  Hfe  of  said  policy.  •  •  •- 
The  company  shall  not  be  bonnd'by  any 


Digitized  by^OOQlC 


Ulch.) 


TUBB8  f).  DWMiLING-HOUSE  INS.  CO. 


297 


act  done  or  statement  made  by  or  to  any 
agent  or  other  peraon  which  le  not  con- 
tained In  thiB,  my  application."  The  pol- 
icy refers  tu  the  application  on  file  In  the 
office  of  the  company,  and  provides  that 
the  loBBla"  to  be  paid  60  days  after  the  no- 
tice and  dae  and  aatisfactory  proof  of  the 
same  shall  have  been  made  by  theaesared, 
•nd  received  at  the  company's  home  office 
at  Boston,  Mass.,  in  accordance  with  the 
terms  and  conditions  of  this  policy  herein- 
after named."  The  policy  contains  the 
following  provision:  "By  the  acceptance 
uf  this  policy  the  assnred  covenants  that 
the  application  berefor  shall  be  and  form 
a  part  hereof,  and  a  warranty  by  the  as- 
Borqd.  and  the  company  shall  not  be 
bonnd  by  any  act  or  statement  made  to 
or  by  any  agent,  nnless  inserted  In  this 
contract.  •  •  ■  Any  fraud  or  attempt 
to  defraud  or  deceive  on  the  part  of  the 
asanred,  and  any  misrepresentation  In  the 
proofs  or  examination  as  to  loss  or  dam- 
age, shall  forfeit  all  claims  nnder  tb)s  pol- 
k^.  •  •  •  All  persons  having  a  claim 
under  this  policy  shall  forth  with  give  writ- 
ten ootlceof  tbeloHS  or  damage, and  with- 
in thirty  da;s  famish  proofs  thereof, 
signed  and  verified  by  the  claimants;" 
and  then  follows  a  statement  as  to  what 
the  proofs  shall  contain.  Fire  occnrred 
March  29, 1889,  and  the  company  refused 
to  pay  the  loss,  because :  (1)  The  repre- 
sentation made  in  the  application  as  to 
theincambrance  upon  the  property  was 
ontrue.  in  that  the  amonnt  thereof  was 
fS.OOO,  Instead  of  f 2,U00,  as  stated  In  the 
application;  (2)  the  proofs  of  loss  were 
not  farnished  until  May  26tb,more  than  80 
days  after  the  loss  occnrred ;  and  (3)  that 
the  proofs  of  the  loss  embraced  property 
that  did  not  belong  to  the  assured,  and 
therefore  all  claims  nnder  the  policy  were 
forfeited. 

It  appeared npon  the  trial  that  one  Tay- 
lor, an  agent  of  the  defendant,  solicltetl 
the  Insorance,  and  filled  out  the  applica- 
tion ;  that  plaintiff  did  not  read  the  appli- 
cation, bnt  signed  it  when  presented  by 
Taylor;  that  Taylor  aslted  her  how  the 
land  was  owned,  and  she  told  him  that 
she  bad  bought  It  on  land  contract  from 
one  LAcey;  that  the  purchase  price  was 
93,600,  and  that  she  had  paid  f5U0  down, 
and  kept  the  interest  up.  No  testimony 
was  offered  by  the  defendant,  and  plain- 
tiff's testimony  is  uncontradicted.  To  the 
proofs  of  loss  was  attached  plaintiff's  affi- 
davit, which  contained  the  following 
clanse:  "That  the  annexed  and  foregoing 
sebednle  of  articles  Is  a  true  list  t>f  the  ar- 
ticles Insured  under  said  policy  which  are 
burned  and  totally  destroyed  by  said  fire; 
that  the  same  areatotal  loss  to  deponent; 
that  said  property  insured  under  said  pol- 
icy, and  burned  by  said  fire,  as  aforesaid, 
was  free  and  clear  from  Incumbrance,  lien, 
or  levy;  and  that  claimant's  title  thereto 
is  absolute  ownership  thereof;"  and  also 
the  following :  "  That  the  farm  and  dwell- 
ing-honseand  ice-house  were  purchased  by 
assnred  upon  contract,  which  said  con- 
tract Is  held  and  owned  by  William  La- 
cey,  of  Holly,  Mich.,  and  upon  which  there 
remains  due  and  unpaid  three  thousand 
dollars. "  The  proof  of  loss  contained  an 
Itemised  list  of  articles  lost  by  the  fire. 


with  the  present  valne  of  each  article.  It 
Included  some  of  her  husband's  wearlngr 
apparel,  and  some  of  the  apparel  of  an 
adopted  son.  Plaintiff  testified  that  she 
wus  told  by  Taylor  to  include  In  the  list 
all  articles  burned  in  the  house,  and  that 
she  supposed  that  htr  husband's  wearing 
apparel  was  covered  by  the  policy. 

1.  Upon  the  first  question  raised  by 
the  defendant,  the  court  instructed  the 
Jur;i' as  follows:  "One  fact  for  you  to  de- 
termine there  is  wbeUier  the  plaintiff, Mrs. 
Tubbs,  correctly  informed  the  agent  as  to 
the  actual  amount  of  incumbrance,  or  the 
n  mount  still  due,  npon  the  premises.  You 
will  determine  that  fact.  If  you  find  that 
she  did  correctly  state  It,  yon  will  deter- 
mine the  fact  whether  the  agent  under- 
stood it,— whether  be  inserted  the 
amount  in  the  policy  nnderstandingly  or 
not.  Yon  will  also  determine  whether  It 
was  inserted  by  mistake.  Then  I  say  to 
.von,  as  a  matter  of  law,  that  if  she  cor- 
rectly informed  him  as  to  theamount, and 
the  statement  In  the  application,  that  the 
incumbrance  was  f2,000,  was  inserted  by 
the  agent  knowing  the  true  amount,  or 
through  mistake,  and  the  application  was 
presented  to  her  to  sign,  and  she  was  re- 
quested to  sign  it,  and  didn't  read  It 
through,  understanding  by  the  acts  and 
conduct  of  the  agent  that  the  application 
correctly  stated  the  answer  which  she  had 
made,  and  she  so  signed  it,  and  with  that 
impression,  derived  from  the  acts  and 
conduct  of  the  agent,  then  the  claim  of 
fraud  could  not  be  maintained  here,  and 
the  policy  would  not  be  void  on  that  ac- 
count. But  If  she  did  understand  the 
amount  that  was  stated  in  the  applica- 
tion herself,  and  tUe  agent  had  mibunder- 
stood  the  statement,  didn't  understand  It, 
ormadea  mistake  in  regard  to  it, as  I  say, 
if  she  understood  the  amount  which  was 
Inserted  In  the  application,  the  agent 
not  having  got  the  answer  correctly, 
through  deafness,  or  any  other  reason, 
and  she  knew  the  amount  stated  in  the 
application  to  be  wrong,  and  signed  the 
application  so  knowing,  then  that  would 
avoid  the  policy.  Now,  there  is  a  ques- 
tion of  fact  for  you  to  determine  as  to 
hon  that  amonnt  came  in  the  application, 
and  what  the  parties  knew  and  under- 
stood about  it.  I  will  say,  further,  if  she 
had  an  opportunity  to  read  that  applica- 
tion, and  neglected  to  do  so  of  her  own 
motion,  of  her  own  will,  not  misled  by  the 
acts  or  conduct  of  the  agent,  or  lulled  in- 
to silence  ns  to  what  is  contained  by  his 
acts  and  conduct,  in  preparing  the  applica- 
tion and  all  the  circnmstances  surround- 
ing the  preparing  of  It ;  that  It  was  a  mere 
act  of  carelessness  or  neglect  on  her  own 
part, — then,  under  those  circumstances, 
the  policy  would  be  void,  and  she  could 
not  recover  in  this  case. "  This  question 
has  been  frequently  before  this  court,  and 
there  was  uo error  in  the  instruction  given. 
See  Grouse  v.  Insurance  Co.,  (Mich.)  44 
N.  W.  Rep.  406.  See,  also.  Insurance  Co. 
V.  Brodle,  (Ark.)  11  S.  W.  Bep.  1016,  and 
cases  cited.  The  only  distinction  between 
the  case  cited  and  this  is  that  the  applica- 
tion here  con tnlns  a  restriction  upon  the 
agent's  power,  which  is  as  follows:  "The 
company  shall  not  be  bound  by  any  act 
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done  or  statement  made  by  or  to  any 
agent  or  other  person  which  la  not  con- 
tained In  this,  my  application. "  But  the 
act  done  by  the  agent  was  a  mlsmpre- 
sentatlon  made  by  the  agent  in  the  appli- 
cation Itself  at  the  inception  of  the  con- 
tract, and  the  application  was  not  at- 
tached to  the  policy,  but  was  retained 
by  the  company.  It  bad  never  been  read 
by  the  plaintlB;  she  therefore  had  no  no- 
tice of  the  misrepresentation,  or  of  the  re- 
striction upon  the  agent's  powers.  The 
rnle  laid  down  in  the  cases  cited,  and  sup- 
ported by  the  clear  weight  of  authority, 
is  that  the  knowledge  of  the  agent  Is  the 
knowledge  of  the  company,  and  that  no- 
tice to  the  agent  is  notice  to  the  company. 
Not  only  was  the  ag^ent  correctly  in- 
formed as  to  the  amount  of  the  incum- 
brance, but  he  knew  that  the  plaintitt  had 
not  read  the  application,  and  consequently 
that  plaintiff  did  not  know  of  the  limita- 
tion upon  the  agent's  powers.  The  sign- 
ing of  the  application  by  plaintiff  is  no 
more  conclusive  upon  plaintiff  as  to  the 
printed  clause  limiting  the  powers  of  the 
agent  than  It  is  as  to  the  misrepresenta- 
tion with  reference  to  the  incumbrance. 
It  would  be  manifestly  absurd  to  say 
that  a  misrepresentation  of  a  material 
fact  in  the  application  does  not  invalidate 
a  policy  of  insurance,  where  the  applica- 
tion is  not  read  to  or  by  the  applicant, 
and  the  misrepresentation  was  Inserted 
by  an  agent  of  the  company  without  the 
knowledge  of  the  applicant,  and  rontrary 
to  her  Instructions,  although  she  signed 
it,  yet  that  by  reason  of  a  printed  clause 
in  the  application,  Inserted  by  the  com- 
pany without  the  knowledge  of  the  appli- 
cant, to  which  her  attention  was  not 
called,  the  misrepresentation  would  in- 
validate the  policy,  because  the  applica- 
tion was  signed  by  the  insured.  As  Is  well 
said  in  Insurance  Co.  v.  Wilkinson,  13 
Wall.  222:  "The  powers  of  the  agent  are 
prima  Acie  co-ex  tensive  with  the  business 
intrusted  to  hln  c.-ire,  and  will  not  be  nar- 
rowed by  limitations  not  communicated 
to  the  person  with  whom  be  deals." 
Again,  plaintiff  did  not  seek  to  avoid  any 
requirement  of  the  contract  by  reason  of 
any  assurance  or  license  given  her  by  the 
agent, nor  does  she  seek  to  excuse  thenon- 
performance  of  any  condition  by  setting 
up  any  matter  communicated  to  her  by 
the  agent.  She  insisted  that  she  gave  to 
the  agent  the  correct  amount  of  the  Incum- 
brance, and  that  he  (not  she)  misstated 
the  amount,  and  the  company  sets  np  the 
act  of  Its  own  agent  to  defeat  the  policy. 
The  question  here  is  not  one  of  the  au- 
thority or  power  of  the  agent, but  it  isone 
of  his  care  or  good  faith  In  doing  an  act 
which  the  company  does  not  prohibit,  and 
which  he  usually  performs.  It  may  be  urg<>d 
that  the  policy  contained  a  like  restrictive 
clause,  and  that  plaintiff  is  properly 
chargeable  with  a  knowledge  of  what  is 
In  the  policy.  This  may  be  true,  but  the 
application  was  not  attached  to  the 
policy,  but  was  filed  away  In  the  office 
of  the  company,  and  was  not  produced 
until  after  the  loss;  hence  plaintiff  had  no 
knowledge  of  the  act  of  the  agent  com- 
plained of  until  that  time.  As  indicating 
her  entire  good  faith,  in  her  proofs  of  loss 


she  seta  forth  that  there  still  remains  on- 
paid  upon  this  incumbrance  the  sum  of 

Is.uoo. 

2.  The  second  objection  is  that  proofs 
of  loss  were  not  made  within  the  30  days 
provided  by  the  policy.  There  Is  no  limit- 
ation in  the  policy  here  as  to  the  time 
within  which  suit  must  be  brought,  nor 
does  it  contain  any  provision  that  tbefall- 
ure  to  furnish  proofs  of  loss  within  the  80 
days  shall  work  a  forfeiture.  The  policy 
simply  provides  that  "  until  such  proofs, 
plans,  specifications,  and  certificates 
shall  be  furnished,  and  such  examination 
had,  •  •  •  the  claim  shall  not  be  due 
or  payable."  The  failure  to  make  the 
proofs  within  the  3U  days  did  not  opesate 
as  a  forfeiture,  but  only  postponed  the 
right  ol  action  till  they  were  supplied. 
Insurance  Co.  v.  Downs,  (Ky.)  13  S.  W. 
Rep.  882. 

3.  The  third  objection  is  that  plaintlfl, 
in  her  proofs  of  loss,  made  claim  for  the 
loss  of.property  of  which  she  was  not  the 
owner.  Plaintiff  testified  that  she  Includ- 
ed some  articles  in  the  list  that  were  not 
her  property,  because  Taylor  told  her  to 
make  a  list  of  the  articles  burned ;  that 
she  bad  no  intention  of  defrauding  the 
company,  and  supposed  tbey  were  includ- 
ed In  the  policy  covering  clothing  and 
wearing  apparel.  It  is  well  settled  that, 
if  no  fraud  was  intended  by  the  Insnred, 
the  policy  will  not  be  invalidated  on  that 
ground.  4  Field,  Lawy.  Briefs,  311,  and 
cases  cited.  This  question  of  plaintiff'a  in- 
tent was  fairly  submitted  to  the  Jury  an- 
der  proper  instructions  from  the  coart, 
and  they  have  found  that  no  misrepresen- 
tations were  intentionally  made. 

4.  One  of  the  errors  assigned  Isthenctloa 
of  thecourt  In  permitting  the  Jnry,iipon  re- 
tiring, to  take  with  them  the  policy,  the 
appllcatluD,  and  the  proofs  of  loss,  against 
defendant's  objection.  It  will  be  remem- 
bered that  no  testimony  was  offered  on  the 
part  of  the  defendant.  The  papers  taken 
to  the  Jury -room  were  exhibits  fully  proven, 
and  concerning  the  contents  of  which 
there  was  no  dispute.  To  the  proofs  of 
loss  was  attached  a  list  of  the  articles 
burned,  and  thexalue  of  each  article  as 
sworn  to.  The  Jury  was  instructed  by  the 
court  to  strike  from  this  list  and  exclode 
certain  articles  which  belonged  to  the  hus- 
band, and,  as  an  aid  to  them  in  so  doing, 
they  had  before  them  the  list.  Itwas  held 
in  Bethel  v.  Linn,  63  Mich.  464.  30  N.  W. 
Rep.  84,  that,  where  the  articles  in  contro- 
versy were  so  numerous  that  the  Jury 
would  not  be  likely  tocarry  them  in  mind, 
it  was  not  error  to  permit  a  list  of  the 
articles  to  be  taken  to  tbejury-room.  The 
rule  laid  down  In  Millar  v.  Cuddy,  48  Mich. 
273,  6  N.  W.  Rep.  316,  namely,  that  it  was 
not  error  to  permit  a  computation  made 
by  plaintiff's  attorney,  showing  the 
amount  claimed  to  be  due,  to  be  taken  to 
the  Jury-room,  has  been  modified  by  sub- 
sequent decisions.  It  has  been  held  to  be 
reversible  error:  (1)  To  permit  defend- 
ant's requests  to  charge,  which  were 
marked  "Given,"  to  be  taken  to  the  Jnry- 
room.  Harroun  V.  Railroad  Co., 68  Mich. 
208,  85  N.  W.  Rep.  914,  (2)  In  Re  Foster's 
Will,  84  Mich.  24,  the  court  refused  to  al- 
low the  will  to  be  taken  by  the  Jury,  and 
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this  court  held  there  was  no  error. 
(3)  In  Canning  v.  Harlan,  60  Mich.  823, 16 
N.  W.  Rep.  492,  the  coart  refufsed  to  aliovr 
a  receipt  to  be  taken  by  the  Jury,  and  this 
court  retasAd  to  disturb  the  JndKment.  (4) 
In  Bulen  v.  Granger,  68  Mich.  811,  29  N.  W. 
Rep.  718,  the  court  allowed  adoe-blll  to  be 
taken  by  the  jury,  and  this  court  afiBrmed 
the  Judgment,  saying,  however,  that  the 
general  role  la  against  the  practice  where 
objection  Is  made,  but,  tnasmucb  as  the 
defendant  was  not  prejudiced,  they  should 
not  Interfere.  (6)  In  the  case  of  Chase  v. 
Perlcy,  148  Mass.  289, 19  N.  E.  Rep.  898,  the 
trial  court  refused  to  permit  certain  re- 
ceipts to  go  to  the  jury-room,  and  the  su- 
preme court  held  that  it  was  not  error, 
putting  it  upon  the  ground  that  the  re- 
ceipts were  not  put  in  evidence.  The  true 
rule  seems  to  be  that,  where  exhibits  have 
been  fully  proven,  admitted  in  evidence, 
and  their  authenticity  is  unquestlnned, 
and  there  is  no  testimony  toimpf<ach  their 
contents,  it  is  within  the  discretion  of  the 
trial  court  to  allow  them  to  be  taken  to 
the  Jury-room,  although  objection  is 
made,  and  there  was  no  error  in  permit- 
ting the  papers  here  to  be  taken  by  the 
Jury. 

6.  An  exception  Is  taken  to  the  charge 
of  the  court  that  the  plaintiff  could  recover 
for  the  wearing  apparel  of  the  adopted 
son,  who  was  a  member  of  the  family. 
Wecannot  see  how  the  defendant  was  pr^- 
udl'Kd  by  this  instruction.  The  wearing 
apparel  of  the  bo.y  included  In  this  list  was 
one  pair  of  rubber  shoes,  one  woolen  shirt, 
one  pair  cuff  buttons,  one  pair  cetluloia 
catta,  one  collar,  one  suit  of  boy's  clothes, 
and  one  new  hat,  aggregating  4n  value 
about  f26.  These  articles,  if  Insured  at 
all,  were  insured  under  the  f  700  clause  in 
the  policy,  and  the  loss  under  this  clause 
was  somewhere  between  91,000  and  fl,- 
100. 

6.  It  appears  by  the  record  that  the  to- 
tal amonnt  of  the  insurance  was  9910,  of 
wblcfa  960  was  on  dairy,  furniture,  pro- 
visions, and  stores  therein,  etc.  The  court 
Instmcted  the  jury  that  the  only  loss 
proven  nnder  this  clause  was  the  sum  of 
91.S7,  but  the  Jury  disregarded  this  instruc- 
tion, and  brdugbt  in  a  verdict  for  the  full 
amonnt  of  the  policy.  This  was  error, 
and  it  was  tbe  duty  of  the  court  to  have 
corrected  it,  but  it  does  not  appear  that 
either  party  made  any  application  to  the 
trial  court  to  make  such  correction,  and, 
nut  having  done  so,  we  do  not  feel  called 
upon  to  reverse  the  case  for  that  reason, 
bat  will  make  the  correction  here,  reduc- 
ing the  Judgment  of  the  court  below  to 
tbe  sum  of  9887.14,  and  afHrmlng  the  Judg- 
ment as  to  that  amonnt,  with  costs  of 
this  conrt  to  defendant.  The  other  Jus- 
tloes  concurred. 


Smith  t.  Tosim  et  nx. 

(Supreme  Court  of  South  Dakota.  Uarch  10, 1891. ) 

CovBTB— Eqoin— PLBXDtNa — Vakvuxjixm  CoR- 

▼■TASCB8. 

1.  Where  an  eqaitable  action  was  commenoed 
In  a  territorial  district  court,  and  the  evidence 
taken  before  sach  coart,  bat  before  a  deoiaioa 
was  made  the  district  court  became  extinct  by 
reason  of  the  admission  of  the  state  of  Sonth 


Dakota,  it  iras  not  error  tor  the  lodge  ot  the  dr- 
onlt  court  which  saooeeded  said  diutrict  coart, 
he  having  been  the  judge  of  snoh  district  court 
at  tbe  time  of  its  extinction,  and  the  judge  who 
partially  tried  the  case,  to  decide  the  same  upon 
the  evidence  taken  before  him  as  such  district 
Judge. 

2.  In  such  case  it  was  competent  and  proper 
for  the  cinmit  court,  under  section  1,  art.  96,  of 
tbe  state  constitution,  to  take  up  the  case  at  the 
point  where  the  district  court  left  it,  and  nrooeed 
to  a  final  determination  as  nearly  as  possible  "as 
U  no  ohuige  had  taken  place  in  this  government " 

8.  The  old  chancery  rule  that  where  an  an- 
swer is  responsive  to  the  bill  and  denies  all  al- 
legations of  fraud  such  denials  are  evidence  in 
dMendant's  favor,  and  must  be  overcome  by  the 
testimony  of  two  witnesses,  or  of  one  witness 
c(nToborated  by  ciroumatanoes  equivalent  in 
weight  to  another,  is  not  in  harmonv  with  the 
theory  or  practice  of  our  Code,  and  became  ob- 
solete on  its  adoption. 

^.  Where  the  contest  is  lietween  the  haa- 
band's  creditors  and  the  wife,  over  property 
which  the  wife  claims,  but  which  there  are  prob- 
able grounds  for  beliefving  belongs  to  the  hus- 
band, it  is  inoombent  on  the  wife  to  show  by  sat- 
isfactory evidence  thatshe  purchased  and  paid  for 
the  property  from  her  separate  estate. 

S.  in  sach  case,  the  unexplained  omission  of 
either  husband  or  wife  to  testifv  as  to  the  bona 
lldet  of  the  transaction,  and  their  respective  re- 
lations to  it,  creates  a  presomptlon  onfavcarahle 
to  theoL 
{Svllabue  bv  the  Court) 

Appeal  from  circuit  conrt,  Minnehaha 
county. 

Batlmr,  Darls  &  Lyon,  for  appellants. 
J.  W.  Jones,  for  respondent. 

Kkllam,  J.  In  this  action  plaintiff 
sought  to  have  declared  a  certain  convey- 
ance of  real  estate  to  Annie  Tosinl  fraudu- 
lent and  void  as  against  him  as  a  credit- 
or of  Joseph  Toslni.  The  complaint  al- 
leges, in  substance,  that  be  was  the  own- 
er, by  assignment,  of  two  Judgments  as 
against  defendant  Joseph  Tosinl,  upon 
both  of  wbicb  execntlons  bad  been  Issued 
and  returned  wholly  unsatisfled ;  that  on 
tbe  22d  day  of  September,  1888,  said  Jo- 
seph Tnslul  bought  at  one  Richardson,  for 
the  price  of  9000,  and  paid  for  with  bis 
own  money,  certain  lots  in  tbe  city  of 
Slonx  Falls,  and  caused  them  to  be  con- 
veyed by  said  Richardson  by  her  war- 
ranty deed  to  defendant  Annie  Toslni, 
wbicb  deed  was  duly  recorded  September 
26, 1888;  that  at  the  time  of  sucb  purchase 
said  Joseph  Toslni  was  also  indebted  in 
considerable  sums  to  other  persons;  that 
be  purposely  concealed  bis  property,  11  he 
had  any,  liable  to  execution,  from  tbe 
reach  of  bis  creditors;  that  he  caused  the 
said  lots  so  purchased  and  paid  for  by  him 
with  bis  own  means  to  be  conveyed  to  his 
wife,  said  Annie  Toslni,  without  consider- 
ation, tor  tbe  purpose  and  wltb  tbe  intent 
to  hinder,  delay,  and  defraud  his  creditors, 
and  especially  the  plaintiff,  all  of  which 
was  then  well  known  to  the  said  Annie, 
who  took  the  legal  title  thereof  by  a  secret 
trust  for  the  use  and  benefit  of  said  Joseph, 
for  the  purpose  of  shielding  the  same  from 
levy  and  sale  to  satisfy  the  plaintiff's  said 
Judgments ;  and  prays  Judgment  that  the 
said  conveyance  be  declared  void  as  to 
plain titr,  and  that  the  property  be  sub- 
jected to  the  Judgment  Hen  of  said  judg- 
ments. Tbe  defendants  severally  filed  ver- 
ified answers.    Annie  Toslni  denied  eM  of 
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the  allegatlonB,  the  snbatanoe  of  which  we 
have  stated,  except  aa  to  the  Jndginents 
against  Joseph  and  the  proceedings  there- 
under, and  except  as  follows:  She  says, 
Bubstantlally,  that  on  said  22d  day  of  Sep- 
tember she  pnrchased  the  lots  aforesaid  of 
the  said  Richardson  at  the  price  already 
named ;  that  she  paid  f  250  of  the  same  In 
cash  from  her  own  separate  estate,  and 
secnred  the  balance  to  said  Richardson  by 
notes  and  mortgagre  on  the  same  lots, 
which  are  still  anpaid  and  outstanding, 
and  that  no  part  of  said  consideration 
was  paid  by  Joseph  Tosini.  Joseph 
TosinI,  in  his  answer,  admitted  the  judg- 
ments, their  assignment  to  plaintiff,  and 
that  executions  bad  been  Issued  there- 
on and  returned  unsatisfied,  but  denied 
the  allegations  of  the  complaint  hereto- 
fore noticed,  and  makes  the  same  allega- 
tions as  to  the  sale  of  the  lots  to  Annie 
ToBioi,  the  payment  of  the  consideration 
by  her,  and  not  by  him,  as  contained  in 
her  separate  answer.  The  case  was  tried 
by  the  court  without  a  Jury,  at  the  April 
term,  1889,  of  the  district  court  for  Minne- 
haha county,  territory  of  Dakota.  The 
evidence  was  reduced  to  writing  by  the 
eourt  stenographer,  and  the  case  sub- 
mitted to  said  court  upon  written  briefs 
by  tbe  respective  parties,  but  was  not  de- 
cided until  after  the  extinctli>n  of  said  ter- 
ritorial district  court  and  the  organiza- 
tion of  the  circuit  court  as  a  part  of  the 
Judiciary  system  of  tbe  state  of  South  Da- 
kota. Tbe  Honorable  Frank  R.  Aikbns 
was  judge  of  tbe  district  court  at  the  time 
of  the  trial,  and  was  Jndg^  of  tbe  circuit 
court  at  the  time  of  its  organization,  and 
when  the  case  was  decided.  The  said  dis- 
trict court  did  not  decide  the  case,  nor 
make  any  findings  of  fact  nor  conclusions 
of  law  therein,  hut  its  successor,  the  cir- 
colt  court,  did,  on  tbx  18th  day  of  Decem- 
ber. 1889,  make  such  findings  and  conclu- 
sions, upon  which  Judgment  was  there- 
after rendered,  as  prayed  for  by  plaintiff, 
from  which  defendants  appeal. 

Appellants'  assignment  of  errors  goes 
both  to  the  merits  and  the  regularity  of 
the  Judgment.  Upon  the  question  of  reg- 
ularity, appellants  claim  that,  the  district 
court  having  heard  the  evidence,  and  re- 
reived  the  submission  of  the  case,  and  then 
becoming  extinct  before  making  any  decis- 
ion, it  was  not  competent  fur  Its  succee- 
Bor,  the  circuit  court,  to  decide  the  case 
upon  evidence  it  had  not  heard,  and  ren- 
der Judgment  in  a  case  it  had  not  tried. 
In  Driscull  v.  Jones,  (S.  D.)  44  N.  W.  Rep. 
726,  we  held  that  by  and  upon  the  admU- 
Bionof  the  state  the  district  court  ipso  Ate- 
to  ceased  to  exist,  and  that,  while  the 
circuit  court  became  at  once  its  immediate 
successor,  there  was  no  continuity  of  ex- 
istence between  the  two  courts.  Section 
1.  art.  26,  uf  the  state  constitution  pro- 
vides: "That  no  inconvenience  may  arise 
from  the  change  of  the  territorial  govern- 
ment to  the  permanent  state  government, 
it  is  hereby  declared  that  •  •  •  actions 
*  *  *  shall  continue  as  if  no  changehad 
taken  place  In  this  government;"  su  that, 
whiletbere  was  no  continuity  as  tocourts, 
there  was  an  unbroken  continuity  as  to  the 
action.  The  circuit  court  succeeded  to  and 
took  up  the  unfinished  busiueeii  of  the  dis- 


trict court,  and  carried  It  forward,  aa  near- 
ly as  possible  "as  if  no  change  had  taken 
place  in  this  government;  "bat  if  no  sack 
change  had  taken  place  a  retrial  or  reeab- 
mission  would  have  been  annecessaty. 
The  case  pending  and  undetermined  went 
to  the  circuit  court  for  completion.  No 
question  Is  suggested  but  that  the  court 
took  and  had  full  jurisdiction  of  the  case. 
We  think  It  became  the  duty  of  the  rircait 
court  to  determine  whether  it  had  aocli 
kno  wledge  of  the  facts  and  the  evidence  as 
prepnred  and  qualified  it  to  proceed  and 
decide  the  case,  or  whether  a  retrial  and 
re-examlnation  of  witnesses  would  be  re- 
quired ;  and  we  think  there  was  no  error 
in  Judge  Aiken  holding  that  he  was  aa 
well  prepared  to  determine  tbe  case  upon 
the  evidence  taken  before  him  as  district 
Judge  as  he  would  be  after  a  formal  repe- 
tition of  it  before  him  as  circuit  Judg^e. 
kW.  that  had  taken  place  prior  to  the  trans- 
fer was  preserved,  and  was  then  b^ure 
him,  and  his  Judicial  information  as  cir- 
cuit Judoce  waa  Just  aa  full  and  complete 
as  it  was  or  could  have  been  as  district 
Judge.  It  cannot  matter  that  tbe  coorta 
were  different,  for  the  plain  intent  and  «x- 
press  direction  of  the  constitutional  pro- 
vision above  quoted  is  that  tbe  new  court 
should  take  hold  of  a  case  Just  where  the 
old  court  let  go.  The  district  court  had 
undoubted  authority  to  proceed  as  far  aa 
it  did  in  the  trial  of  the  case.  At  that 
point,  by  force  of  admission  and  the  oper- 
ation of  the  constitution  of  the  state, that 
court  ceased  to  exist,  but  simultaneously 
a  new  court  took  its  place,  and  proceeded 
with  its  business "  as  it  no  change  had 
taken  ptace."  Undistinguishablefrom  this 
case  ia  Seale  v.  Ford,  29  Cal.  106.  Under 
the  amended  constitution  of  California  a 
new  court  bad  superseded  an  old  one. 
Tbe  Jduge  of  tbe  new  court  bad  been  Judge 
of  the  old  one,  and  as  Judge  of  the  new 
court  had  decided  a  case  upon  theevidence 
and  bearing  before  him  aa  Judge  of  the  old 
court,  and  on  appeal  the  supreme  court. 
Sawyer,  J.,  aaya:  "We  think  the 
new  court  properly  took  up  the  case 
at  that  stage  of  the  proceeding^  which 
had  been  reached  at  the  time  of  the  trans- 
fer. The  testimony  waa  taken  in  the  regu- 
lar courae  of  the  proceedings,  and  the 
Judge  who  was  re-elected  waa  Justas  much 
judicially  informed  of  the  testimony  as  he 
was  of  any  of  the  other  proceedings  in  the 
case  which  took  place  prior  to  the  trans- 
fer ;  and  he  went  on  In  the  new  court  from 
the  point  attained  at  the  time  of  tbe 
transfer  and  determined  tbe  case  therein 
in  the  same  manner  as  if  originally 
brought  on  in  such  district  court."  The 
tollowiug  are  cases  not  so  directly  in 
point,  but  involve  analogous  queations, 
and  are  confirmatory  of  our  conclusions: 
Manning  v.  Matthews,  66  Iowa,  676,  24  N. 
W.  Rep.  271 ;  Bullock  v.  Neal,  42  Ark.  278; 
In  re  Martinhotf,  4  Redf.  Sur.  286;  People 
V.  Bork.  96  N.  Y.  188. 

Upon  the  merits,  appellants' first  conten- 
tion Is  that  their  verified  answers  must  be 
taken  and  considered  as  evidence  in  their 
favor,  and  the  old  chancery  rule  applied, 
that,  when  the  answer  Is  responsive  to 
the  bill,  denying  all  allegations  of  fraud, 
these  denials  must  be  overcome  by  testi- 
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mony  equivalent  to  that  of  two  witnesses. 
It  is  sufficient  to  say  that  this  was  dis- 
tinctively and  exclusively  a  chancery  rule, 
resulting  from  the  doable  purpose  of  the 
old  bill  and  answer,  and  is  not  In  hnrmo- 
ny  with  the  theory  or  provlsionn  of  the 
Code,  and  became  obsolete  upon  its  adop- 
.  tion.  We  are  referred  to  no  Instance 
where  the  rule  has  been  recognized  or  ap- 
plied by  a  court  of  any  state  under  the  re- 
formed practice.  One  of  the  objects  of  the 
Code  was  to  do  away  with  these  peculiar 
rules  of  practice  depending  upon  the  dlB> 
tinction  between  equity  and  law  cases. 
The  cases  cited  by  appellants  from  the  fed- 
eral courts  are  not  pertinent  here.  The 
federal  courts  adopt  the  forms  and  prac- 
tice of  the  state  within  which  such  courts 
are  held  "In  clyll  causes  other  than  equity 
and  admiralty,"  but  In  these  latter  the 
practice  remains  "according  to  the  prin- 
ciples, rules,  and  usages  which  belong  to 
courts  of  equity  and  of  admiralty,  respect- 
ively.'' Rev.  St.  U.S.  §§  918,  914;  Ben- 
nett V.  Butterworth,  11  How.  689;  Blease 
r.  Uarlington,  92  TT.  S.  1. 

The  remaining  question  is  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  alle- 
gations of  the  complaint  that  the  lots 
were  paid  for,  so  tar  as  the  consideration 
was  paid  in  cash,  by  the  money  of  Joseph 
Tosini.  and  not  of  Annie  Tosini;  no  ques- 
tion being  made  but  that  respondent  was 
a  judgment  creditor  of  Joseph  Tosini  at 
the  time  of  the  transfer,  and  that  these 
lots,  if  paid  for  by  his  money,  and  so 
really  owned  by  blm,  Instead  of  Annie,  are 
liable  for  the  payment  of  respondent's 
Judgments.  The  defendants  were  husband 
and  wife.  We  do  not  deem  it  necessary  to 
discuss  the  effect  of  our  statute,  in  lieeplng 
with  other  modem  legislation  as  to  the 
rights  of  married  women,  in  determining 
Just  where  the  burden  of  proof  lies  in  a 
case  Uke  this, — whether,  under  the  influ- 
ence of  such  legislation,  the  wife,  holding 
the  title,  will  be  presumed  to  have  fur- 
nished from  her  separate  estate  the  means 
for  Its  payment,  or  whether,  the  purchase 
being  made  pending  the  efforts  of  creditors 
to  collect  against  her  husband,  the  burden 
is  upon  her  to  show  that  she  had  a  sepa- 
rate estate  from  which  the  property  was 
paid  for.  Arnold  v.  Harehon,  63  Wis.  269, 
10  N.  W.  Rep.  390.  Is  cited  by  appellants  to 
support  the  proposition  that  when  a  mar- 
ried woman  takes  her  title  from  a  stranger 
the  presumption  of  law  is  tlie  same  as  la 
the  case  of  any  other  grantor,  and  that 
presomptlon  is  that  she  herself  paid  the 
consideration  for  the  purchase.  The  court 
did  hold  that  such  an  Instruction  was 
good  law  in  that  state,  but  put  it  dis- 
tinctly upon  their  statute  which  confers 
upon  a  married  woman  the  right  to  take 
a  conveyance  of  real  estate  from  any  per- 
son other  than  her  husband,  and  hold 
and  enjoy  the  same  "in  the  same  manner, 
and  with  like  effect,  a«  if  she  were  unmar- 
ried;" but  our  statute  does  not  go  to  this 
extent.  It  simply  provides  that  "either 
husband  or  wife  may  enter  into  any  en- 
gagement or  transaction  with  the  other, 
or  with  any  other  person,  respecting  prop* 
erty,  wblchelther  might  If  unmarried. "  In 
a  very  recent  case  from  the  same  state, 
(Oettelman  v.  Qlets,  47  N.  W.  Bep.  600.)— 


a  case  very  like  the  one  at  bar. — the  court 
says:  "This  is  a  contest  between  the  cred- 
itors of  the  husband  and  the  wife,  where 
the  wife  claims  to  own  property  which 
there  are  very  strong  grounds  for  believ- 
ing belongs  to  the  husband.  Under  the 
circumstances,  she  Is  bound  to  show  by 
clear  and  satisfactory  evidence  that  she 
purchased  and  paid  for  the  property  out 
of  her  separate  estate  [citing  authorities.] 
It  is  true  this  was  not  a  purchase  by  the 
wife  directly  from  the  husband,  as  it  was 
in  the  above  cases,  but  a  similar  rule  as  to 
the  nature  and  degree  of  the  proof  as  to 
the  purchase  by  a  wife  with  her  own 
money  should  apply."  In  this  case  the 
evidence  shows  that  Joseph  Tosini  was  in- 
debted upon  Judgments  which  be  refused 
to  pay;  that  be  had  money,  the  result  of 
a  recent  sale  of  his  business;  that  the  ne- 
gotiations for  the  purchase  of  the  lots 
were  had  principally  with  him ;  that  be 
told  the  party  to  whom  he  sold  that  he 
thought  he  would  have  to  put  the  mort- 
gage Xtaken  to  secure  a  part  of  the  pur- 
chase money  of  the  stock  sold)  In  his 
brother's  name,  to  keep  it  from  bis  cred- 
itors; that  a  witness,  who  had  known 
Annie  Tosini  both  before  and  since  their 
marriage,  never  knew  of  ber  having  any 
property.  We  think  this  testimony  was 
sufficient  to  require  some  evidence  on  the 
part  of  Annie  Tosini  in  support  of  ber 
claim  that  the  money  paid  on  the  lots 
came  from  her  separate  property.  Har- 
rington, the  agent  who  made  the  sale,  tes- 
tified that  during  the  negotiations,  but 
prior  to  their  completion,  Mrs.  Tosini  told 
blm  that  her  money  was  paying  for  the 
lots;  that  she  got  It  from  her  sister,  to 
whom  she  had  previously  loaned  it.  This 
was  objected  to,  and  should  have  been 
excluded  as  hearaay.  This  was  a  very  ma- 
terial fact,  and.  If  troe,  should  have  been 
supported  by  original  evidence.  That  her 
statement  in  her  own  favor  to  another, 
being  no  part  of  the  res /7iest»,  cannot  be 
repeated  by  the  hearer  as  evidence,  is  a 
familiar  mle.  Defendants  were  fully  in- 
formed by  the  complaint  that  they  were 
charged  with  having  this  property  con- 
veyed to  Annie  Tosini,  when  it  really  be- 
longed to  Joseph,  for  the  purpose  and 
with  the  Intent  to  protect  it  from  the  cred- 
itors of  Joseph.  They  were  presumably 
the  only  parties  who  absolutely  knew 
whether  this  charge  was  true  or  false,  the 
only  parties  who  really  knew  whose  mon- 
ey paid  for  these  lots  There  is  nothing 
in  the  record  to  show  that  both  were  not 
convenient  and  readily  available  as  wit- 
nesses. Neither  was  called,  and  the  pre- 
sumption Is  at  lease  unfavorable  to  them. 
Baldwin  v.  Whitcouib,  71  Mo.  661 ;  Glenn 
V.  Qlenn,  17  Iowa,  498;  Bamp,  Fraud. 
Conv.  p.  64.  While  It  may  be  true  that 
Annie  Tosini,  even  as  the  wife  of  the  de- 
linquent debtor,  was  not  required  to  make 
herself  n  witness,  and  explain  the  pur- 
chase and  her  relations  to  it,  until  some 
evidence  was  pi-esented  tending  to  im- 
peach the  boBH  Udea  of  ber  holding,  yet 
when  it  was  shown  that  her  husband  was 
being  pressed  by  Judgments  which  he  re- 
fused to  pay,  that  he  was  in  position  to 
make  the  payment  which  It  was  conceded 
was  made,  and  that,  even  by  very  incon- 
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nlaslve  negative  testimony,  she  had  no 
means  of  ber  own  from  which  she  coald 
have  made  such  payment,  that  her  hus- 
band bad  Intimated  his  contempiatlon  ot 
putting  a  part  of  hia  property  beyond  the 
reach  of  his  creditors,  we  think  the  time 
bad  come  for  lier  to  spealt.  When  a  party 
is  defendant  in  a  litigation, "  where  the 
question  at  issue  Is  the  bona  Sdea  ot  a 
purchase  made  by  him,  and  evidence  Is 
given  tending  to  show  that  the  sale  was 
made  with  an  evident  Intent  to  defraud 
creditors,  siience  under  BucbclrcnmstanceB 
may  well  prevent  the  court  from  presum- 
ing too  much  In  favur  of  the  honesty  of 
the  transaction."  Whitney  y.  Rose,  48 
Mich.  '/7,  4  N.  W\  Rep.  567.  It  was  not 
shown  that  Annie  had  any  Itnowledge  of 
any  fraudulent  latent  on  the  part  of  ber 
husband  In  having  this  property  conveyed 
to  her,  but  this  was  not  necessary  In  this 
case.  The  theory  npon  which  the  relief  Is 
granted  Is  that  Joseph's  money,  and  not 
hers,  made  the  cash  payment  of  $250,  and 
to  that  extent  at  least  the  propyl  ty  is 
really  his,  and  ought  to  be  subject  to  his 
debts.  Sbe  suffers  nothing  from  such  a 
decree.  The  law  simply  talces  the  money, 
or  the  property  Into  which  It  has  been 
converted,  which  be  has  attempted  to 
give  to  her,  and  subjects  It,  or  so  much  of 
it  as  may  be  necessary,  to  the  payment  of 
his  debts.  It  uncovers  the  fraudulent  do- 
nation, and  exposes  It  to  the  view  and 
reach  of  his  creditors.  The  findings  ot  the 
court  are  not  set  out  In  the  abstract,  anu 
they  must  be  presumed  to  be  such  as 
would  sustain  the  Judgment.  It  will  be 
presumed  that  the  court  found  as  a  fact 
that  Joseph  Toelnl  paid  the  f  260  which 
constituted  the  cash  payment  on  the  pur- 
chase of  the  property,  and  in  such  finding, 
upon  the  evidence  presented  by  the  ab- 
stract, we  are  Inclined  to  concur.  At  all 
events,  the  plaintiff  Is  entitled  to  the  ben- 
efit of  the  rule  that  this  court  will  not  re- 
verse the  findings  of  the  trial  court  npon 
questions  of  tact  unless  they  are  very 
clearly  against  the  weight  ot  evidence. 
Best  Brewing  Co.  v.  Pillsbury  Elevator 
Co.,  6  Dalt.  62,  87  N.  W.  Rep.  763.  It  then 
follows,  by  force  of  section  2796,  Comp. 
Laws,  that  to  this  extent  Annie  Tosini 
holds  the  title  of  the  property  so  bought 
and  partially  paid  for  as  the  trustee  of 
Joseph  Tosini.  That  section  is  as  follows : 
"  When  a  transfer  of  real  property  is  made 
to  one  person,  and  the  consideration 
therefor  Is  paid  by  or  for  another,  a  trust 
Is  presumed  to  result  in  favor  of  the  per- 
son by  or  tor  whom  such  payment  is 
made. "  The  Judgment  of  the  court  below 
declared  these  premises  subject  to  the 
payment  of  plaintiff's  Judgments,  which 
aggregated  less  than  the  f  260,  the  amount 
ot  defendant  Joseph  Toslnl's  Interest  there. 
In,  and  the  same  Is  affirmed.  All  the 
Judges  concorring. 


BoAHD  or  Education  of  Rapid  City  t. 

SWKENEY  et  al. 

{BupremeCowrtcff  SaufhDtUtota.  March  19, 1801.) 

Pbobati  Judob — Bono— ExKcrmoH. 

An  official   bond  in  wbich  the  name  of  tlie 

officer  whose  bond  it  purports  to  be  appears  in 

the  body  thereof  as  principal,  hot  which  is  not 


ezecated  by  him.  Is  prima  faolt  an  invalid  in- 
strument, and    not  binding    npon  the  sureties 
thereto. 
(Syllaima  try  the  CtrurL ) 

Appeal  from  district  court,  Pennington 
county. 

William  Gardner,  Scbrader  &  Lewis, 
and  IV.  H.  Mitchell,  for  appellants.  Jolin 
W.  Nowlin,  (CbauDcey  L.  Wood^  of  coun- 
sel,) for  respondent. 

Corson,  P.  J.  This  was  an  action  on 
the  official  bond  of  Bently  B.  Benedict, 
probate  Judge  of  Pennington  county.  A 
trial  was  had  before  a  Jury,  and  a  verdict 
and  Judgment  rendered  for  plaintiff.  A 
motion  for  a  new  trial  was  made  and 
overruled,  and  the  defendants  appeal  from 
the  Judgment  and  order  overruling  the 
motion  for  a  new  trial.  The  bond  upon 
which  the  action  was  based  is  as  follows: 
"OrvKitLi.  Bond  and  Oath  fob  Coonty 

Officers. 
"Know  all  men  by  these  presents  that 
we,  Bently  B.  Benedict,  as  principal,  and 
Francis  J.  McMabon.  Joseph  B.  Gossage, 
Abram  Boland,  Thomas  Sweeney,  Joseph 
B.  Qossage,  P.  B.  McCarthy,  Charles  Rob- 
erts, Louis  Volin,  and  Herbert  8.  Hall,  as 
sureties,  of  the  county  of  Pennington  and 
territory  of  Dakota,  are  held  and  firmly 
bound  unto  the  county  of  Pennington,  in 
the  territory  ot  Dakota,  in  the  i>enal 
sum  of  five  thousand  dollars,  lawful  mon- 
ey of  the  United  States,  to  be  paid  to  the 
said  county  of  Pennington,  for  which 
payment  well  and  truly  to  be  made  we 
bind  ourselves,  our  executors  and  admin- 
istrators, jointly  and  severally,  by  those 
presents.  Sealed  with  our  seals  and  dat- 
ed this  ninth  day  of  January,  A.  D.  1883. 
The  condition  of  the  above  obligation  is 
such  that  whereas,  the  said  Bently  B. 
Benedict  has  been  elected  to  the  office  ot 
probate  Judge  within  and  for  the  county 
of  Pennington,  Dakota  territory:  Now, 
therefore.  It  the  said  Bently  B.  Benedict 
shall  faithfully  and  impartially  discharge 
the  duties  ot  bis  said  office  ot  probate 
Judge,  and  render  a  true  account  of  all 
moneys,  verdicts,  accounts,  and  property 
of  any  kind  that  shall  come  into  bis  hands 
as  such  officer,  and  pay  over  and  deliver 
the  same  according  to  law,  then  the 
above  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  virtue. 

"Francis  J.  McMahon.    [Seal.j 

"JosKPH  B.  GosBAGB.       [Seal.' 

"  Abb  Boland.  [Seal.' 

"Thomas  8  WBENBY. 

"Charles  Roberts.         [Seal.] 

"P.  B.  McCarthy. 

"Lodis  Volin. 

"  Hbrbbbt  S.  Hali.. 
"Cbab.  Roberts. 

"Signed  in  presence  of  J.  F.  Scbradbb. 
"Territory  of  Dakota,  county  of  Pen- 
nington—«s. :  I,  Bently  B.  Benedict, 
having  been  elected  to  the  office  of  pro- 
bate Judge  within  and  for  the  county  uf 
Pennington,  do  solemnly  swear  that  I 
will  support  the  constitution  of  the  Unit- 
ed States,  and  the  act  organising  this 
territory,  and  that  I  will  faithfully  and 
impartially,  to  the  best  of  my  knowledge 
and  ability,  perform  all  the  duties  of  my 
said  office  ot  probate  Judge,  as  provided 


1.1 


Digitized  by^OOQlC 


8.  D.) 


BOABD  OF  EDUCATIOJI  e.  SWEENEY. 


by  the  condition  of  my  official  bond  writ- 
ten within.  Bkntlt  B.  Brnbdiot. 

'*SnbBcrii)ed  and  Bwom    to   before  me 
tbiB  9th  day  of  January,  A.  D.  1883. 
"J.  B.  Uantx,  County  CIcrft, 

"By  A.  P.  Sterling,  Deputy." 

The  bond  was  filed  January  9, 1883,  and 
approved  February  15, 1883. 

The  appellants  rely  for  a  reversal  of  the 
Jad^ment  upon  four  propositions,  which 
are  stated  in  their  brie^  as  follows:  (1) 
This  is  no  bond,  becaose  not  executed  by 
principal.  (2)  It  was  not  given  to  cover 
the  dotlea  of  trustee  of  the  town-site.  (8) 
If  given  to  cover  duties  of  trustee  of  the 
town-site,  the  duties  of  such  trustee  were 
materially  cbantred,  and  bis  responsibility 
Increased  after  the  giving  of  the  bond. 
(4)  The  school-board  is  not  a  party  to  the 
contract,  and  cannot  sue  upon  the  bond. 

It  will  be  observed  that  while  the  name 
of  Bently  B.  Benedict  is  inserted  in  the 
body  of  the  bond  as  principal,  it  was  not 
executed  by  bim.  The  first  proposition  of 
counsel  for  appeUants  presents  the  im- 
portant question  as  to  the  liability  of 
sureties  upon  an  official  bond  when  the 
name  of  the  officer  appears  upon  the  face 
of  the  bond  as  principal,  hot  the  bond  is 
not  signed  by  him.  The  authorities  upon 
this  question  are  Irreconcilably  conflict- 
ing, and  it  therefore  becomes  the  duty  of 
the  court  to  follow  that  line  of  decisions 
beet  calculated  to  subserve  the  ends  of 
Justice,  and  carry  out  the  intention  of  the 
law-makers  in  providing  for  such  official 
bonds.  Section  1371,  Comp.  Laws,  pro- 
vides that  "all  civil  officers  elected  by  the 
people  •  *  •  shall,  before  entering  up- 
on duty,  give  bond  conditioned  that  they 
will  faithfully  and  impartially  discharge 
the  duties  of  their  office.  •  •  • "  Sec- 
tion 1875 provides  tbat"every  official  bond 
shall  be  given  with  at  least  two  sureties. 
»  •  •  »  These  sections  were  in  force  as 
sectIons2,7,c.6,Pol.Codel877.  Thefairlm- 
port  of  the  expression  "give  bond"  would 
seem  to  be  that  the  officer  giving  bond 
should  be  a  party  to  the  instrument  it- 
self; and  this  is  emphasised  by  the  fact 
that  such  bond  shall  be  given  "with  at 
least  two  sureties."  The  term  "sureties" 
contemplates  a  principal  for  whom  there 
are  to  be  sureties,  and  a  bond  not  signed 
by  any  person  as  principal  can  hardly  be 
said  to  be  given  with  sureties,  in  the 
strict  sense  of  that  term ;  for  without  the 
signature  of  the  principal  the  persons  who 
exet'Ute  it  nominally  as  sureties  are  really 
principals,  as  they  are  the  only  parties 
primarily  liable  upon  the  bond.  The  ex- 
pression "give  bond,"  as  used  in  reference 
to  ofllclal  bonds,  imports  a  very  different 
meaning  from  the  expression  "give  an  un- 
dertaking, "  as  used  in  the  sections  of  the 
statute  relating  to  undertakings  in  provis- 
ional remedies,  appeals,  etc.,  which  are 
usually  executed  by  sureties  only.  And 
there  is  mu<;b  reason  for  this  distinction. 
In  the  case  of  the  giving  of  an  official  bund, 
the  officer,  being  required  to  "subscribe 
bIsofBclal  oath  on  the  boud, "  is  presumed 
to  he  present  when  the  bond  Is  given,  and 
acting  in  i>erson  In  giving  the  bond,  while 
undertakings  In  the  class  of  cases  referred 
to  are  frequently,  If  not  generally,  given 
by  agents  or  personal  friends.  In  the  ab- 


sence of  the  real  principal.  We  think, 
therefore,  the  expression  "g:ive  bond,  "as 
used  In  section  1S*1,  was  intended  by  the 
legislature  to  require  the  officer  giving 
the  bond  to  be  a  party  to  it  by  execut- 
ing it. 

But,  without  placing  our  decision  upon 
this  construction  of  our  statute,  we  pro- 
ceed to  examine  the  authorities  beaiing 
upon  this  question  in  other  states.  This 
question  was  fully  considered  In  Johnston 
V.  Kimball  Tp.,  39  Mich.  187.  in  which  Mr. 
Justice  Campbell,,  speaking  for  the  court, 
says:  "Our  statutes  plainly  contemplate 
that  the  treasurer  shall  himself  be  a  party 
to  his  own  official  bond ;  •  •  *  and 
while  we  are  not  prepared  to  hold  that  a 
bond  knowingly  and  intentionally  given, 
without  bis  concurrent  liability,  will  not 
bind  the  obligors,  we  are  of  the  opinion 
that  when  he  purports  to  be  obligor,  and 
does  not  sign  the  bond,  there  must  be  pos- 
itive evidence  that  the  sureties  Intended  to 
be  bound  without  requiring  his  signature, 
before  they  can  be  held  responsible.  The 
obligation  of  a  surety  cannot  fairly  be  ex- 
tended beyond  the  scope  of  his  written 
contract,  Inasmuch  as  under  the  statute 
of  frauds  his  agreement  must  be  in  writ- 
ing; and  we  think  that  presnmi)tively,  at 
least  when  the  contract  which  he  signs 
calls  for  the  signature  of  other  parties,  the 
instrument  is  to  be  deemed  inchoate  and 
imperfect  until  they  sign  it."  Agaiu  be 
says:  "When  several  names  are  written 
as  co-obligors,  and  one  of  them  is  called 
upon  to  sign  it,  hedoes  so  upon  an  implied 
understanding  that  he  can,  in  case  of  be- 
ing held  responsible,  not  only  hare  his 
right  of  contribution,  but  a  further  right 
to  have  It  capable  of  proof  and  enforce- 
ment according  to  the  terms  of  the  con- 
tract as  it  purportsto  be  drawn  up. "  See, 
also,  Hall  v.  Parker,  89  Mich.  287;  Green  v. 
Kindy,  4.S  Mich.  279,  5  N.  W.  Rep.  297.  In 
Wells  V.  Dill,  1  Mart.  (N.  S.)  592,  the  court 
says:  "The  contract  is  incomplete  until 
all  the  parties  contemplated  to  join  in 
its  execution  affix  their  names  to  it,  and 
while  in  this  state  cannot  be  enforced 
against  any  of  them.  The  law  presumes 
that  the  party  signing  did  so  upon  the 
condition  that  the  other  obligors  named 
In  the  instrument  should  also  sign  it,  and 
the  failure  to  comply  with  their  "agree- 
ment gives  him  a  right  to  retract. "  In 
Russell  V.  Annahle,  109  Mass.  72,  the  court 
says:  "The  Instrument  is  incomplete 
without  the  signature  of  each  partner,  or 
proof  that  the  signature  affixed  [Arm 
name]  had  the  assent  and  sanction  of 
each  of  them.  The  sureties  on  a  bond  are 
not  holden  If  the  instrument  is  not  exe- 
cuted by  the  person  whose  name  Is  stated 
as  principal  therein.  It  should  be  exe- 
cuted by  all  the  Intended  parties. "  And 
the  court  cites  Bean  v.  Parker,  17  Mass. 
591,  and  Wood  v.  Washburn,  2  Pick.  21. 
See,  also,  Buun  v.  Jetniure,  70  Mo.  228; 
Ferry  v.  Burcbard,  21  Conn.  602;  Wildcat 
Branch  v.  Ball,  45  Ind.  213;  Fletcher  v. 
Austin,  11  Vt.  447 :  Johnson  v.  Erskine,  9 
Tex.  1 ;  City  of  Sacramento  v.  Dunlap,  14 
Cal.  421 :  Pet>ple  v.  Hartley.  21  Cal.  5S5.  In 
the  case  of  City  of  Sacramento  v.  Dunlap, 
supra,  the  court,  speaking  through  Mr- 
Justice  Field,  says:  "The  liability  of  the 
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Bureties  Is  conditional  to  that  of  the  prin- 
cipal. Ttat^y  are  bound  U  be  Is  bound,  and 
not  otherwise.  The  very  nature  of  the 
contract  Iraplies  this.  The  fact  that  their 
signatures  were  placed  to  the  Instrument 
can  make  no  dllTereucelnltseffect.  It  pur- 
ports on  its  face  to  be  the  bond  of  the 
three.  Some  one  must  have  written  his 
signature  first,  but  It  Is  to  be  presumed 
upon  the  understanding  that  the  others 
named  as  obligors  would  add  theirs.  Not 
having  done  so,  it  was  incomplete,  and 
without  binding  obligation  upon  either." 
It  is  true  the  bond  In  thn  t  case  was  a  joint 
bond,  and  Judge  Fikld,  In  referring  to  the 
case  of  State  v.  Bowman,  10  Ohio,  445,  and 
Bome  other  cases  holding  a  contrary  doc- 
trine, intimates  that,  as  the  bonds  in 
those  cases  were  joint  and  several,  a  dis- 
tinction might  be  drawn  between  a  joint 
and  a  joint  and  several  bond ;  but  In  Peo- 
ple V.  Hartley,  supra,  Mr.  Justice  Field, 
while  holding  that  the  bond  in  that  case 
waB  joint,  and  quoting  from  his  former 
opinion,  cites  Bean  v.  Parker,  Bupra,  and 
Wood  V.  Washburn,  supra,  with  other 
cases,  as  authority.  The  bonds,  however, 
in  Bunn  v.  Jetmore,  supra,  and  Russell  v. 
Annable,  supra,  were  Joint  and  several; 
and  in  the  Michigan  and  several  other 
cases  cited  this  distinction  is  not  referred 
to,  but  the  decisions  are  placed  upon  the 
broad  doctrine  that  the  instrument,  as  de- 
livered, is  an  Incomplete  and  imperfect  in- 
strument, and  is  not  the  contract  contem- 
plated by  the  partied,  or  that  the  sureties 
understood  they  were  making  when  they 
affixed  their  signatures  to  the  Instrument. 
To  hold  that  a  surety  who  signs  an  offi- 
cial bond  with  the  name  of  the  officer 
named  therein  as  principal  Intends  to  be 
bound,  though  such  named  principal  may 
not  sign  It,  is  to  hold  directly  in  opposi- 
tion to  the  probable  actual  intention  of 
such  surety;  and  to  further  bold  that  be 
must  be  bound  by  this  incomplete  and  im- 
perfect instrument,  on  the  presumption 
that  because  he  did  not  place  it  in  escrow 
until  executed  by  the  principal,  as  Is  held 
In  some  of  the  cases,  is  to  do  violence  to 
all  reasonable  presumptions  as  to  the  act- 
ual intention  of  the  sureties  In  such  cases. 
No  necessity  exists  for  such  a  rule.  The 
obligee  always  has  It  in  his  power  to  pro- 
tect himself  by  requiring  the  principal  to 
complete  and  perfect  the  bond  before  he 
accepts  It,  and  thereby  protect  the  sure- 
ties as  well  as  himself.  If  the  obligee  does 
not  do  this,  he  has  no  right  to  complain  if 
his  Incomplete  instrument  is  not  held 
good.  The  leading  cases  opposed  to  this 
doctrine  are  Statev.  Pe<'k,53Me.284;  State 
v.  Bowman,  10  Ohio,  445;  Leow  v.  Stock- 
er,  68  Pa.  St.  226:  Trusteea  v.  Sheik,  119 
III.  57fl,  8  N.  E.  Rep.  189.  The  last  case 
cited  was  decided  in  1888,  and  while  the 
court  very  fairly  reviews  the  decisions  in 
iiupport  of  the  doctrine  laid  down  in  the 
Michigan,  Massachusetts,  and  Missouri 
cases,  it  finally  concludes  that  the  doctrine 
a^  laid  down  in  the  Ohio  and  Pennsyl- 
vania cases  enunciates  the  correct  rule. 
The  reasoning  of  the  court  in  coming  to 
such  a  .conclusion  is  not  satisfactory  to 
VLB,  and,  as  the  doctrine  relied  on  is  well 
stated  in  that  case,  we  will  examine  It  at 
some  length.    The  court   Bays:    "It  the 


BuretieB  saw  proper  to  bind  themselves 
without  the  principal  executing  the  bond 
and  becoming  bound,  we  think  they  may 
do  so,  and  their  undertaking  is  one  that 
may  be  enforced  in  the  court  by  an  appro- 
priate  remedy."  It  maybe  true  that  if 
soretieB  see  proper  to  bind  themselves  ab- 
solutely without  the  signature  of  the  prin- 
cipal, though  named  as  Buch  in  the  Instru- 
ment, they  may  do  so;  but  when  signing 
an  official  bond,  with  the  name  of  the  offi- 
cer inserted  as  principal,  have  the  snreties 
not  the  right  to  presume  that  before  tlie 
bond  Is  delivered  it  will  be  signed  by  tbe 
principal?  For  what  purpose  is  tbe  name 
of  the  officer  inserted  as  a  principal  in  tbe 
bond,  if  he  is  not  expected  toaignit?  la 
there  not  an  Implied  understanding  in 
such  a  case  that  the  principal  shall  execute 
the  bond  before  its  delivery  7  We  think 
there  Is,  and  that  tbe  failure  to  sign  the 
bond  on  the  part  of  the  principal  la  a 
fraud  upon  the  sureties.  If  tbe  obligee 
seeks  to  enforce  a  bond  against  the  sure- 
ties which  appears  upon  its  face  shoald 
have  been  signed  by  tbe  principal  to  make 
it  a  complete  Instrument  according  to  its 
purport,  it  devolves  upon  the  obligee  to 
show  by  evidence  that  the  sureties  intend- 
ed to  be  bound  by  this  Incomplete  and  im- 
perfect Instrument,  without  the  signature 
of  the  principal,  and  that  until  such  proof 
is  made  the  sureties  may  stand  upon  their 
contract  as  it  is  made,  and  the  implied 
agreement  of  tbe  principal  to  complete  the 
Instrument  by  bis  signature.  The  inser- 
tion of  the  name  of  tbe  principal  in  the 
bond,  and  his  failure  or  neglect  to  aigo  it, 
is  notice  that  the  bond  is  incomplete  and 
imperfect,  and  puts  the  obligees  upon  in- 
quiry as  to  the  cause  of  this  omisBlon  of 
the  principal's  signature,  and  if  tbe 
obligee  accepts  it  in  this  condition  he  does 
so  with  full  knowledge  that  he  is  accept- 
ing an  incomplete  and  imperfect  instro- 
ment.  No  doubt  the  rule  is  that,  if  tbe 
bond  is{>erfect  on  its  face  when  delivered, 
no  secret  understanding  between  the  sure- 
ties and  the  principal  that  other  persons 
should  sign  will  avail  as  a  defense,  unless 
actual  notice  of  such  an  agreement  Is 
brought  home  to  the  obligee;  bat  when 
the  instrument  itself  shows  that,  to  be 
completed  and  perfected,  other  parties 
must  sign  it,  this  is  notice  to  the  obliges 
that  puts  him  upon  inquiry.  Wildcat 
Branch  v.  Ball,  supra;  Dair  v.  U.  S.,  16 
Wall.  1.  Again,  the  court  in  that  caso 
says:  "Thelact  that  the  principal  obligor 
in  the  case  failed  to  sign  the  bond  was  a 
mere  technicality,  which  ought  not  to  af- 
fect the  rights  of  any  of  the  parties  con- 
cerned." We  cannot  assent  to  this  propo- 
sition, as  we  think  the  failure  of  a  princi- 
pal to  sign  an  official  bond,  and  become 
bound  in  tbe  inntrnraent,  is  a  matter  that 
doep  affect  the  rights  of  tbe  sureties  in 
many  important  respects.  The  sureties 
may  have  a  right  against  the  officer  to  be 
reimbursed  the  amount  they  are  compelled 
to  pay,  whether  he  signs  the  bond  or  not, 
but,  as  said  by  tbe  court  in  Johnston  ▼. 
KIraball  Tp.,  supra:  "This  may  be  true, 
but.iihe  had  sisruedthebond,  he  would  not 
only  have  been  estopped  by  tbe  Judgment 
from  contesting  his  liability,  bat  tbe  sure- 
ties could  require  recourse  to  his  propertgr 
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to  eatlBfy  tbe  execution  betora  eeisare  of 
theirs.  These  arenot barren  advantages. " 
Tbey  are  not  only  not  barren  advantases, 
but  oftentimes  of  the  very  greatest  Im- 
portance  to  sureties.  It  affords  a  surety 
but  little  comfort  to  assure  him  that  be 
can  collect  money  be  has  been  compelled 
to  pay  for  a  principal  by  the  process  of 
long  and  expensive  litigation,  when  this 
could  bave  been  avoided  by  requiring  tbe 
principal  to  do  what  he  virtually  con- 
tracted to  do  by  inserting  his  name  as 
principal  In  the  Instrument, and  by  requir- 
ing the  obligee  to  see  that  it  is  done,— see 
that  tbe  Instrument  he  accepts  Is  complete 
by  being  executed  by  all  the  parties  named 
as  such  therein.  Tbe  case  of  Bullman  v. 
Pasewalk,  22  Neb.  761,  86  N.  W.  Bep.  1S4. 
dted  by  counsel  tor  respondent,  seems  to 
bave  been  decided  upon  the  facts  peculiar 
to  that  case,  as  tbe  court  in  its  opinion 
sayit:  "  Where  tbe  statute  requires  a  bond 
to  be  signed  by  the  principal,  or  a  bond  is 
incomplete  on  its  face  when  delivered,  it  is 
probable  that  tbe  sureties  might  insist  on 
a  fallare  to  perfect  the  instrument  before 
delivering  it  to  the  obligee;  bat  that  ques- 
tion is  not  before  the  court,  and  will  not 
be  decided."  After  a  careful  review  of  the 
authorities,  and  tbe  reasoning  upon  which 
they  are  based,  we  think  tbe  better  rule  Is 
that  an  ofBclcd  bond  in  which  the  officer  is 
named  as  principal,  bat  which  Is  not  exe- 
cuted by  him.  Is  prlmm  taele  invalid,  and 
not  binding  upon  the  sureties.  As  this 
view  necessitates  a  reversal  of  tbe  Judg- 
ment, we  do  not  deem  it  necessary  to  con- 
sider tbe  otberqnestioDB  preaentea.  Judg- 
ment reversed,  and  tbe  cause  remanded  to 
tbe  court  below  for  such  further  proceed- 
ings a*  counsel  may  be  advised,  consistent 
with  this  opinion.  All  tbe  Judges  concor- 
ring. 

Wblls  v.  Pbnnirotok  Codntt. 

(5uptieme  Court  tsf  South  Dakota.  March  19,  t89L  ) 

HiMIWATS  OK  PTBUO  lulTOS— DbOKUTION— AO- 
0EFT1.N0S. 

1.  Seotlon  SiTT,  Bav.  St  XJ.  S.,  which  pro- 
vides "that  tbe  right  of  way  far  the  construction 
of  highways  over  pabUo  lands  not  reserved  for 
pablic  use  is  herehy  granted,  *  U  a  genend  grant 
or  dedloaUon,  wlfhont  reservation  or  exception, 
e<  the  ri^it  o< wsyoverUie  pablic  landsfor  high- 
way pnmises;  and  the  tecritarl&l  laws,  beioK 
BOW  sertUms  U88L  UDl,  Compv  Laws,  providing 
"that  all  seotlon  llDes  shall  oe  and  are  herehf 
declared  pnbUo  highways  as  far  as  ncaetlcable," 
and  *thM  the  pnblio  highways  along  section 
Unea,  as  deelarea  In  section  IIW,  shall  be  sixty- 
six  feet  wide,  sad  shall  be  taken  equally  ,ttom 
each  side  of  said  Unas, "  is  an  aooeptanoe  vt  the 
oengressional  naat,  which  beoame  operative  o^ 
oa  the  date  of  its  eaaotmeaL 

a.  The  aot  of  oongiess  eivlng  the  right  of 
WW  for  the  constrnction  of  highways  over  pnb- 
lio lands,  and  the  tarritortal  law  declaring  all 
sodi  lines,  as  fkr  as  practicable,  to bepnbllo high- 
ways, and  designating  saoh  highways  to  l>e  M 
feet  wide,  ix»  notice  to  all  persons  Sliag  on  pab- 
Uo lands  aabaeasent  to  the  passage  of  these  uws 
that  they  take  tbam  snbleot  to  tlte  right  of  way 
for  hi|riiwv  pnrposes,  if  such  section  lines  ace 
found  u>  be  practicable. 

&  Mere  settlement  on  the  pablic  lands  of  the 
United  States  confers  no  rights  upon  the  settler 
as  against  the  government  or  its  grantees.  The 
settler  aotniies  no  vested  interest  in  the  land 
until  he  has  entered  tbe  same  at  the  proper  land- 
ofBoe,  and  obtained  a  oertiflcate  of  eatry.    Until 
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tnen  the  land  contlnnes  snbjeet  t»  the  absoliMs 

disposing  power  of  congresa. 
(Syllatius  by  the  Court.) 

Appeal  from  circuit  eoort,  PenniDgtoa 

county. 

CAar/es  TF.  Brown,  tor  appellant.  Cb»ua- 
cey  L.  Wood,  for  rrapondent. 

Bb.nnett,  J.  This  action  was  brought 
by  appeal  to  the  circuit  court  of  Penning- 
ton county  from  tbe  decision  of  the  board 
of  county  commissioners  of  said  county, 
rejecting  plaintiff's  claim  for  damagres,  filed 
with  said  board.  The  complaint  alleges 
that  on  the  let  day  of  April,  1886,  the 
county  of  Pennington,  by  one  John  P.  Mo- 
Elroy,  a  road  supervisor  of  said  county, 
without  notice  or  other  legal  proceedings, 
took  and  appropriated  tbe  private  prop* 
erty  of  tbe  plalntlK  for  public  use,  to-wlt, 
certain  lands  lying  along  the  regularly 
surveyed  section  Hues,  for  a  public  high- 
way, and  on  account  of  the  taking  and 
appropriation  of  said  lands  the  plaintiff 
is  damaged  In  the  sum  of  9400.  Tne  com- 
plaint further  alleges  that  at  the  Ume  (tf 
said  appropriation  the  plain  tiff  had  not 
received  a  patent  from  tbe  Cnlted  States 
for  the  land  so  taken,  bat  afterwards,  oa 
the  6th  day  of  November,  1886,  he  did  re- 
ceive his  patent,  and  on  tbe  SQat  day  of 
January,  1887,  he  duly  asserted  bis  eiaiai 
for  damages  on  account  of  such  taking 
and  appropriation  of  his  property.  Tbe 
defendant  answered,  denying  all  the  alle- 
gations of  tbe  complaint;  and  tor  a  fur- 
ther answer  alleged  (1)  that  plaintlO, 
prior  to  tbe  filing  ot  toe  complaint,  had 
conveyed  by  warranty  deed  to  one  Qeorge 
Hunt  all  ot  tbe  premises  so  allseed  to  have 
been  taken,  and  that  he  did  not,  either  in 
the  warranty  deed  or  otherwise,  reserve 
or  except  to  himself  any  claim  or  demand 
tor  damages  by  reason  of  said  land  being 
taken  or  used  for  a  public  highway.  (2) 
That  tbe  tracts  ot  land  in  question  were 
first  surveyed  by  tbe  United  States  in  July 
and  August,  1879.  and  the  official  plat  filed 
in  tbe  proper  land-oSlce  ot  tbe  United 
States  on  tbe  18th  day  ot  February,  1880^ 
and  prior  to  that  time  they  were  unsur- 
veyed  public  lands  of  the  United  Statea. 
That  the  plaintiff  first  settled  on  these 
lands  on  the  38th  day  ot  January,  1871^ 
and  on  tbe  16th  day  of  June,  1883,  made 
his  final  proof  to  establish  his  right  tber» 
to  under  the  pre-emption  laws  ot  tbe 
United  States,  and  recdved  his  final  receiptb 
That  the  private  property  of  plaintiff,  al« 
leged  to  bave  been  taken  or  appropriated 
by  tbe  defendant  for  public  highways,  cour 
sis  ted  ot  certain  strips  of  land  S3  feet  wide, 
situated  on  each  side  of  section  lines,  lying 
and  being  along  and  between  the  said  sec- 
tions, which  sfUd  strips  and  section  lines 
are  practicable  public  highways  or  roads, 
and  are  now,  and  at  all  times  since  thelst 
day  of  April,  1885,  bave  been,  used  and 
traveled  by  tbe  general  public.  On  the  29th 
day  ot  March,  1890,  the  issues  were  tried 
by  a  Jury,  verdict  rendered  for  tbe  plain- 
tiff, damages  assessed  at  f  276,  and  Judg- 
ment entered.  A  motion  for  a  new  trial 
was  made  and  orerrnled,  an  appeal  was 
periected,  and  a  large  number  of  errors 
were  duly  assigned.  Upon  tbe  trial  it  was 
stipulated  and  agreed  that  the  allsgatlona 
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of  the  complaint  and  the  facta  set  torth  in 
the  afflrmattve  defenses  of  the  defendant 
were  true,  except  the  allegation  of  dam- 
ages set  forth  in  the  complaint.  The  evi- 
dence introduced  was  upon  the  question 
of  damages  only. 

The  defendant  and  appellant  relies  opon 
but  two  propositions  for  a  reversal :  (1) 
That  the  complaint,  taken  in  connection 
with  the  allegations  of  theafflrmative  de- 
fenses, does  not  state  facts  sufScient  to 
consiltute  a  cause  of  action;  (2)  that.  If 
the  facts  proved  constitute  a  cause  of  ac- 
tion ou  the  part  of  plaintiff,  the  errors  of 
law  committed  by  the  court  below  entitle 
appellant  to  a  new  trial.  Section  2477, 
Bev.  St.  n.  S.,  enacted  in  1866,  and  in  force 
at  the  time  of  the  alleged  appropriation, 
provides  "that  the  right  of  way  for  the 
construction  of  highways  over  public 
lands  not  reserved  for  public  use  is  hereby 
granted."  Sections  1189,  1191,  Comp. 
Laws,  enacted  prior  to  Febmary  17, 18n, 
provide  "that  all  section  lines  shall  be 
and  are  hereby  declared  pnbllc  highways 
as  far  as  practicable."  "The  public  high- 
ways along  section  lines,  as  declared  by 
section  1189,  shall  be  sixty-six  feet  wide, 
and  shall  be  taken  equally  from  each  side 
of  said  lines,  unless  changed  as  provided 
in  the  preceding  section. "  The  contention 
of  the  appellant  is  that  the  act  of  con- 
gress above  quoted  freely  grants  the  right 
of  way  over  the  public  lands  for  highway 
purposes;  that  the  terms  thereof  maybe 
accepted  by  the  pnbllc  or  by  any  state, 
territory,  or  municipality  anthorized  to 
legislate  for  the  public  in  the  matter  of 
highways;  that  the  congressional  act  is 
full  and  sufficient  authority  for  the  pas- 
sage of  the  territorial  law;  and  that  the 
two  laws  constltnted,  as  to  lands  along 
the  section  lines,  an  accepted  public  grant 
or  dedication  of  the  same  tor  highway 
purposes  prior  in  time  to  the  acquisition 
by  the  plaintiff  of  any  vested  interest  In 
BQch  land. 

The  respondent  contends  that  the  grant 
contained  in  said  section  2477,  Rev.  St.  u.  S., 
is  not  an  absolute  grant,  but  Is  in  the  nat- 
ure of  a  general  offer  by  the  general  gov- 
ernment, which  becomes  operative  as  a 
grant  only  when  its  terms  are  complied 
with  by  such  municipallUes  as  the  law 
clothes  with  the  right  to  construct  public 
highways.  The  territorial  enactments,  as 
set  forth  in  sections  11S9,  1191,  Comp. 
Laws,  was  not  an  acceptance  of  the  grant, 
for  the  terrrltory  of  Dakota  was  not 
clothed  with  authority  to  construct  high- 
ways. These  contentions  present  two 
questions  for  determination:  (1)  Was 
the  congressional  act  a  present,  absolute 
grant  or  dedication,  without  reservation 
or  exception,  freely  granting  the  right 
of  way  over  the  public  lands  for  the  con- 
struction of  highways?  (2)  Were  the 
terms  of  the  grant  accepted  by  the  pro- 
visions of  the  territorial  law  declaring  ail 
section  lines  to  the  extent  of  83  feet  on 
each  side  thereof  to  be  public  highways, 
as  far  as  practicable?  The  language  of 
section  2477,  Kev.  St.  U.  S.,  Indicates  a 
grant  in  prxsentl.  Its  words:  "The 
right  of  way  for  the  construction  of  liigh- 
ways  over  public  lands  not  reserved  for 
sublic  use  is  hereby  granted,"— Import  an 


immediate  transfer  of  Interest,  not  a 
promise  of  a  transfer  In  the  future.  As  to- 
the  intent  of  congress  In  this  enactment 
granting  the  right  of  way  to  cross  the 
public  lands  there  can  be  no  reasonable 
doubt.  The  object  of  the  grant  was  t» 
enable  the  citizens  and  residents  of  the 
states  and  territories  where  public  lands 
belonging  to  the  United  States  were  sit- 
uated to  build  and  construct  such  high- 
ways across  the  public  domain  as  the  ex- 
igencies of  their  localities  might  require, 
without  making  themselves  liable  as  trwh 

gassers.  And  when  the  location  of  the 
Ighway  and  roads  was  made  by  compe- 
tent aathority  or  by  pnbllc  nse,  the  dedi- 
cation took  effect  by  relation  as  of  the 
date  of  the  act ;  the  act  having  the  same 
operation  upon  the  lines  of  the  road  am  if 
specifically  described  in  it.  Justice  Fibu>, 
in  the  case  of  Missouri,  etc..  By.  Co.  ▼. 
Kansas, etc., By. Co., 97  U.S. 497,  says:  "It 
is  always  to  be  borne  in  mind  Inconstming 
a  congressional  grant  that  the  act  by 
which  It  is  made  is  a  law  as  well  as  a  con- 
veyance, and  that  such  effect  must  t>e 
given  to  it  as  will  carry  out  the  intent  of 
congress.  That  intent  should  not  be  de- 
feated by  applying  to  the  grant  the  rnlea 
of  the  common  law,  which  are  properly 
applicable  only  to  transfers  between  pri- 
vate parties.  To  the  validity  of  sncb 
transfers  it  may  be  admitted  that  tbwe 
must  exist  a  present  power  of  identlflca- 
tlon  of  the  land ;  that,  when  no  sncb  power 
exists,  instruments,  with  words  of  pres- 
ent grant,  are  operative,  if  at  all,  only  as 
contracts  to  convey.  But  the  rules  of 
common  law  must  yield  in  this,  aa  In  all 
other  cases,  to  the  legislative  will."  The 
grants  by  the  United  States  of  land  to 
alii  in  the  construction  of  railroads  are 
in  many  respects  analogous  to  this  enact- 
ment. While  In  these  grants  the  fee  to  the 
land  was  intended  to  be  transferred  to  the 
railroad  companies  by  their  grants,  and 
the  act  under  consideration  is  only  a  ded- 
ication or  giving  a  right  of  way,  yet  the 
principles  governing  the  construction  of 
the  words  "is  hereby  granted"  are  the 
same. 

The  courts-  of  the  United  States  have 
made  many  adjudications,  holding,  when 
these  words  are  used  in  an  act  of  congress 
transferring  a  right  or  a  fee,  that  the 
grant  takes  effect  as  of  the  date  of  the 
act.  In  the  case  of  Bailroad  Co.  v.  U.  S., 
92  n.  S.  783,  the  language  of  the  act  whlcb 
was  being  construed  by  the  court  was : 
"There  be  and  is  hereby  granted  to  the 
state  ol  Kansas. "  In  reference  to  it  the 
court  said:  "It  creates  an  immediate  in- 
terest, and  does  not  indicate  a  purpose  to 
give  in  the  future.  '  There  be  and  is  here- 
by granted '  are  words  .of  absolute  dona- 
tion, and  import  a  grant  ia  pneseatL 
This  coui-t  has  held  that  tbey  can  have 
no  other  meaning,  and  the  land  depart- 
ment, on  this  Inteinpretation  of  them,  has 
administered  every  previous  grant. "  The 
case  of  Bailroad  Co.  v.  Baldwin.  108  D.  S. 
428,  was  an  action  by  Baldwin  to  recover 
of  the  St.  Jo  &  Denver  City  Bailroad  Com- 
pany damages  for  entering  upon  his  lands 
in  Nebraska,  and  appropriating,  in  the 
construction  of  its  road,  a  strip  200  feet  In 
width  and  2(10  rods  in  lenicth.    The  com- 
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pany  claimed  a  right  of  way  over  the  land 
of  that  width  under  an  act  of  congreaa  of 
July  28, 1866,  which,  among  other  provis- 
lons,  provided  "that  the  right  of  way 
through  the  public  lands  be,  and  the  same 
1b  hereby,  granted  to  the  said  St.  Jo  and 
Denver  City  R.  R.  Co.  •  •  •  for  the  con- 
Btroctlon  of  a  railroad  *  *  *  to  the  ex- 
tent of  one  hundred  feet  in  width  on  each 
aide  of  said  road  where  It  may  pass." 
When  the  grant  was  made  by  congresethe 
land  claimed  by  Baldwin  was  vacant  and 
unoccupied  land  of  the  United  States.  Bat 
the  line  of  the  road  over  it  was  not  defi- 
nitely located  until  October,  1871.  Bald- 
'wln  acquired  whatever  right  he  bad  to 
the  land  in  October,  1869.  The  compa- 
ny's contention  watt  that  Baldwin  took 
the  land  subject  to  Its  right  of  way,  but 
be  contended  that  the  grant  of  tbe  right 
of  way  took  effect  only  from  tbe  date  at 
which  the  company  filed  its  maps,  desig- 
nating tbe  route,  with  the  secretary  of  the 
Interior.  With  these  contentions  tbe  case 
came  before  the  supreme  court  of  the 
United  States.  In  deciding  the  case  Jus- 
tice Field  says :  "Tbelangusge  of  tbe  act 
here,  and  of  nearly  all  congressional  acts 
granting  lauds,  is  In  terms  of  a  grant  /a 
pnesenti.  The  act  Is  a  present  grant. 
'Tbere  to  hereby  granted' are  the  words 
naed,  and  they  import  an  immediate  trans- 
fer of  interest,  so  that,  when  a  route  is 
definitely  fixed,  the  title  attached  from 
tbe  date  of  the  act.  Tbe  grant  of  the 
right  of  way  by  the  sixth  section  contains 
no   reservations  or  exceptions.    It  is  a 

S resent,  absolute  grant,  subject  to  nocon- 
lUons  except  those  necessarily  implied, 
— such  as  that  the  road  shall  be  construct- 
ed and  used  for  tbe  purposes  designed. 
Nor  to  tbere  anything  in  the  policy  of  the 
government  with  respect  to  the  public 
lands  which  would  call  tor  any  qualtOca- 
tlon  of  the  terms.  Those  lands  would  not 
be  the  less  valuable  for  settlement  by  a 
road  running  tbroush  them.  On  the  con- 
trary, tlieir  value  would  be  greatly  en- 
hanceid  thereby.  •  •  *  We  see  no  rea- 
son, therefore,  lor  not  giving  to  the  words 
of  present  grant,  with  respect  to  the 
right  of  waj',  the  sameconstructlou  which 
we  should  be  compelled  to  give,  according 
to  our  repeated  decisions,  to  tbe  grant  of 
Lands,  bad  no  limitations  been  expresrad. 
We  are  of  opinion,  therefore,  that  all  per- 
sons acquiring  any  portion  of  the  public 
lands  after  the  passage  of  the  act  in  ques- 
tion took  tbe  same  subject  to  the  right  of 
way  conferred  by  it  for  the  proposed 
road. "  The  same  conclusions  have  been 
reached  and  followed  by  the  land  depart- 
ment of  tbe  United  States.  See  1  Lester, 
Land  Laws,  p.  549,  No.  578;  Hall  v.  State, 
SCopp.Pub.  Land  Laws,  1048;  Cushing  v. 
State.  4  Dec.  Dep.  Int.  415;  U  Op.  Atty. 
Uen.  254;  Wright  v.  Rosebury,  121  D.  S. 
SOS.  7  8np.  Ct.  Rep.  985.  Tbe  same  views 
have  been  expressed  by  tbe  supreme  courts 
of  several  of  tbe  states.  See  I<letcher  v. 
Pool,  30  Ark.  100;  Bingo  v.  Botan,  29 
Ark.  Se;  Owen  r.  jack8on.9  Cal.  822;  Ker- 
nan  t.  Griffith,  27  Cal.  87;  Reclamation 
Co.  V.  Cook,  61  Cal.  841;  Allison  V.  Half  acre, 
11  Iowa,  460;  Campbell  v.  Wortman,68 
Mo.  258;  Gaston  v.  Stott.  6  Or.  48;  Kel- 
ler T.  Brickey,  78  111.  183.    The  foregoing 


were  cases  of  grants  to  railroad  compa- 
nies, but,  as  remarked  by  Firld,  J.,  in 
MlBaoiiri,  etc..  Ry.  Co.  v.  Kansas,  etc.,  By. 
Co.,  supra,  tbe  principles  therein  enunci- 
ated are  applicable  to  all  similar  congres- 
sional grants.  Nor  is  there  anything  in 
the  policy  of  the  federal  government  with 
respect  to  tbe  public  lands  which  would 
call  for  any  qualification  of  tbe  terms  of 
the  grant.  The  public  lands  would  not 
be  made  any  less  valuable  for  settlement 
by  a  law  of  congreps  authorizing  the  loca- 
ting of  highways  on  the  public  domain; 
but,  on  the  contrary,  their  value  would 
be  enhanced.  Such  roads  facilitate  tbe 
settlement  of  tbe  country,  and  benefit 
neighborhoods,  and  in  both  particulars 
further  the  general  policy  of  the  govern- 
ment. 

But  we  are  met  by  tbe  contention  of  r^ 
spondent  that  the  act  of  congress  dedicat- 
ing tbe  right  of  way  across  tbe  public  land 
is  not  an  absolute  grant,  but  to  in  tbe  nat- 
ure of  a  general  offer  to  the  public,  which 
takes  effect  and  only  becomes  operative 
as  a  grant  when  its  terms  are  accepted. 
Thto  proposition,  without  doubt,  rests  on 
the  elementary  principle  that  a  grant,  like 
any  other  contract,  must  have  two  par- 
ties,— a  grantor  and  a  grantee,— and  an 
offer  not  accepted  constitutes  no  contract. 
The  parties  to  a  dedication  are  the  own- 
ers and  the  public;  and  it  must  be  remem- 
bered that  the  public  is  an  ever-existing 
grantee,  capable  of  taking  dedications  for 
public  usee,  and  its  interests  are  a  suffi- 
cient consideration  to  support  them.  It 
m&i  be  unnecessary  to  cite  authorities 
upon  this  generally  conceded  rule,  but  we 
will  take  the  liberty  of  doing  so,  even  at 
the  risk  of  being  prolix :  Warren  v.  Town 
of  Jacksonville,  15  111.  240;  Cincinnati  v. 
White,  6  Pet.  4S1 ;  May  wood  Co.  v.  Village 
of  Maywood,  118  111.  61.  6  N.  E.  Rep.  866. 
It  may,  however,  be  admitted  that  the 
right  acquired  by  the  territory  or  tbe  pub- 
lic was  necessarily  imperiect  until  the  land 
accepted  for  highways  was  surveyed,  and 
capable  of  ideutiflcation ;  but  wben  the 
land  was  surveyed,  and  the  various  sec- 
tion lines  were  designated  to  be  public 
highways  as  far  as  practicable,  tbe  right 
of  tbe  territory  attached  to  them  for  that 
purpose,  and  took  effect  as  of  the  date  of 
the  territorial  law.  Railroad  Co.  v.  Price 
Co.,  188  U.  S.  496, 10  Sup.  Ct.  Bep.  841.  The 
act  of  congress  giving  the  right  of  way 
torthe  construction  othighways  overpub- 
lie  lands,  and  the  territorial  law  declaring 
all  such  Hues,  as  far  as  practicable,  to  be 
public  highways,  and  designating  such 
highways  to  be  66  feet  wide,  are  notice  to 
all  persons  filing  on  public  lands  subse- 
quent to  the  passage  of  these  laws  that 
they  take  them  subject  to  tbe  right  of  way 
for  highway  purposes.  If  sucb  section  lines 
are  found  to  be  practicable  for  that  pur- 
pose. In  the  case  before  us  we  are  not 
called  upon  to  construe  the  limitation,  ex- 
ception, or  effect  of  the  words  "if  practica- 
ble, "to  be  found  in  tbe  territorial  enact- 
ment, because  the  record  shows  that  upon 
tbe  trial  of  tbe  action  It  was  expressly 
stipulated  as  a  part  of  the  facts  upon 
which  the  case  should  be  heard  that  thto 
particular  strip  of  land  was,  on  or  about 
tbe  21st  day  of  April,  1885,  duly  opened  by 
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the  proper  authority  as  a  public  WRhway, 
and  that  ever  since  that  time  It  has  been  so 
lined  and  traveled  upon  aa  a  pabllc  high- 
way by  the  general  pabllc ;  thusestablish- 
iDg  by  express  stipulation  of  the  parties 
that  it  is  and  was  practicable  as  such 
highway.  The  respondent  further  con- 
tends that  the  territorial  legislative  act 
cannot  be  considered  as  an  acceptance  of 
the  congressional  grant,  l>ecause  the  terri- 
tory of  Dakota  was  not  clothed  with  au- 
thority to  construct  highways,  and  that 
a  legislative  enactment  cannot  amount  tu 
the  construction  of  a  road  or  highway. 
The  congressional  act  does  not  Imply  in 
its  grant  that  the  grantee  shall  be  the  con- 
structor of  the  highway.  It  grants  the 
right  of  way  only.  It  does  not  say  how 
or  by  whom  they  may  be  constructed. 
The  right  to  construct  highways  over  the 
public  land  is  what  is  given  and  granted, 
and  that  right  Is  not  restricted  by  the 
manner  or  mode  of  construction.  The 
territorial  law  located  the  highways 
upon  all  public  lands  upon  the  section 
lines,  and  this  public  grant  or  dedication 
was  so  accepted,  and  became  valid  as 
against  the  government,  and  therefore 
valid  as  against  its  subseqaent  grantee, 
who  must  take  the  land  subject  to  this 
right.  The  title  to  the  land  Is  not  taken 
away.  It  is  merely  the  right  to  pass  over 
and  use  it  for  roads  and  highways  when 
found  practicable.  If  not  so  found  by 
competent  authority,  the  grantee  of  the 
government  holds  the  lands  divested  of 
this  right. 

It  is  further  contended  that  when  pri- 
vate property  is  taken  for  public  use  just 
compensation  must  t>e  made  to  the  owner. 
This  proposition  is  undoubtedly  true. 
But  at  tbetlme  of  the  location  of  the  high- 
way in  question,  was  the  land  over  which 
it  was  located  the  property  of  the  respond- 
ent? We  think  nut.  The  act  of  congress 
gran  ting  the  right  of  way  over  public  lands 
for  high  ways  was  passed  in  1886.  The  (7ode 
of  1877,  containing  thesectioQ  line  statute, 
was  passed  at  the  session  of  the  legisla- 
ture beginning  January  9, 1877,  and  closing 
February  17, 1877.  The  Indian  title  to  the 
Black  Hills  country.  In  which  the  land  in 
question  is  situated,  was  relinquished  to 
the  United  States  on  February  28, 1877. 
The  lands  were  first  surveyed  in  July  or 
August,  1879,  and  the  ofBcial  plats  were 
filed  in  the  United  States  land-offlee 
at  Deadwood,  Dak.,  February  18,  1880. 
The  respondent  settled  on  said  tracts  of 
land  on  the  18tb  day  of  January,  1870, 
and  made  final  proof  of  his  right  thereto 
on  June  16,  1888,  under  the  pr»«mption 
laws  of  the  United  States.  These  facts  in 
relation  to  survey,  settlement,  and  final 
proof  were  stipulated  as  being  true ;  and 
fur  the  purposes  of  this  case  we  take 
them  as  being  such  without  an  examina- 
tion of  records  or  other  authorities.  The 
question  rises,  when  did  the  respondent 
acqulrean absolutetltletothelandin  ques- 
tion, previous  to  Its  being  declared  to  be  a 
highway?  His  settlement  was  made  Jan- 
uary 18,  1879.  Settlement  on  the  public 
lands  of  the  United  States  confers  no  rights 
as  against  the  government  or  its  grantees. 
The  settler  acquires  no  vested  interest  in 
the  land  until  he  has  entered  the  same  at 


the  proper  land-ofllce,  and  obtained  a  cer- 
tificate of  entry.  Until  then  the  land  con- 
tinues subject  to  the  absolute  disposing 
power  of  congress.  In  the  case  of  Camp- 
bell V.  Wade,  182  U.  S.  86, 10  Sup.  Ct.  Bep. 
9,  one  of  the  latest  decided  by  the  supreme 
court  of  the  United  States  involving  this 
principle.  Justice  FiKLOsays:  "It  has  al- 
ways been  held  that  occupation  and  im- 
provement of  the  tracts  desired,  with  a 
View  to  pre-emption,  though  absolutely 
essential  tor  that  purpose,  do  nut  confer 
upon  the  settler  any  right  in  the  land  oc- 
cupied, as  against  the  United  States, 
which  could  impair  In  any  respect  the 
power  of  congress  to  withdraw  the  land 
from  sale  for  the  uses  of  the  government, 
or  to  dispose  of  the  same  to  other  par- 
ties." This  subject  was  fully  considered 
in  Frisble  v.  Whitney,  9  Wall.  187.  where 
the  same  doctrine  was  announced.  It 
was  subsequently  affirmed  in  the  Yosem- 
Ite  Valley  Case,  16  WaU.  77,  where  the 
court  said  that,  until  all  the  preliminary 
steps  prescribed  by  law  tor  the  acquisition 
of  the  property  were  complied  with,  the 
settler  did  not  obtain  any  title  against 
the  United  States,  and  that  among  theae 
were  entry  of  the  land  at  the  appropriate 
Iand-ofl)ce,  and  payment  of  Its  pnoe.  "  Un- 
til such  entry  and  payment,"  the  court 
said,  "the  acts  of  congress  give  to  the  set- 
tler only  a  privilege  of  pre-emption  in  case 
the  lands  are  ottered  tor  sale  In  the  usual 
manner;  that  Is,  the  privilege  to  purchase 
th<>m  in  thatevcnt  In  preference  to  others. 
The  United  States  by  these  acts  eater  into 
no  contract  with  the  settler,  and  incur  no 
obligation  to  any  one  that  the  land  occo- 
pied  by  him  shall  ever  be  put  up  tor  sale. 
They  simply  declare  that  In  ease  any  of 
these  lands  are  thrown  open  tor  sale,  the 
privilege  to  purchase  them  in  limited  quan- 
tities, at  fixed  prices,  shall  be  first  given 
to  parties  who  have  settled  upon  and  im- 
proved them. "  Neither  1;he  stipulation  of 
facts  nor  the  evidence  introduced  at  the 
trial  show  when  respondent  entered  the 
land  in  qaestlon,  or  filed  his  declaratory 
statement.  It  is  presumed,  however,  the 
entry  must  have  been  made  within  80 
months  before  the  final  proof,  as  section 
2267,Bev.St.  U.S..  requires  that  "all  claim- 
ants ot  pre-emption  rights  •  •  •  shall, 
when  no  shorter  time  is  prescribed  bylaw, 
make  the  proper  proof  and  payment  tor 
the  lands  claimed  within  thirty  months" 
after  flliog  the  declaratory  statement. 
The  final  proof  was  made  June  18, 1H8S. 
Thirty  months  previous  would  be  Decem- 
ber 16, 1880,  which  date  was  the  earliest 
period  of  time,  under  the  decisions  above 
cited,  that  the  respondent  had  any  sub- 
stantial claims  to  the  land ;  but  not  until 
he  bad  made  final  proof  was  any  title 
vested  In  him.  The  lands  became  a  part 
of  the  public  domain  of  the  United  States 
February  28,  1877.  They  were  surveyed, 
and  the  ofUclal  plat  was  filed  in  the  prop- 
er United  States  land-oflSce,  lo  February, 
1880.  This  survey  designated  the  proper 
section  lines.  The  law  of  congress  givnig 
the  right  of  way  for  highway  purposes 
over  these  lands  was  in  force,  and  operat- 
ed on  them.  The  territorial  law  ot  1877  ot 
Dakota,  making  all  section  lines  high- 
ways, dedicated  88  feet  on  each  side  of 
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these  lines  to  the  pnbHc  tor  that  purpose. 
Respondent's  entry  and  proof  being  subse- 
qnent  to  these,  whatever  vested  ri)i;ht  he 
afterwards  acquired  mast  be  subject  to 
tbese  limitations.  It  is  unnecessary  to 
cousidor  the  question  raised  by  the  appel- 
lant by  reason  of  the  premises  havingr  been 
conTeyed  to  one  Georjce  Unnt  by  the  re- 
spondent, or  the  errors  of  the  court  below, 
if  there  were  any,  as  to  the  admission  or 
rejection  of  evidence  in  relation  to  special 
damages,  as  the  views  above  expressed 
are  decisive  of  the  case,  as  far  as  the 
rlKbt  of  recovery  exists  on  the  part  of  the 
reapondant;  for  the  allegations  stated  in 
the  complaint,  talcen  in  connection  with 
the  stipulation  of  facts,  do  not  show  that 
the  rnspondentla  entitled  to  recover.  The 
cause  is  reversed  and  remanded.  All  tbe 
Judges  concorring. 


SioTB  ▼.  Pennikgton  Covhtt. 
(Suprtme  Court  of  South  Dakota.  March  lt,1801.) 

HiaaWATS— EaTABUSSMKtT— Damaoss. 
The  queetlODS  arising  in  Ihi«  case  are  sim- 
ilar to  those  decided  at  the  present  term  in  the 
case  of  Wells  v.  Pennington  Co.,  ante,  806.  That 
decision  being  confirmed,  tbe  syllabus  of  that 
ease  will  be  applicable  to  this. 
{ayUtOnu  by  tfte  Court) 

Appeal  from  circuit  court,  Pennlngtom 
connty. 

Chturlea  W.  Brown  and  Wm.  Gardner, 
for  appellant.  IStaunetor  Z>.  Wood,  for  re- 
spondent. 

Bknnett,  J.  This  is  en  action  tor  dam- 
ages alleged  to  have  been  sustained  by  tbe 
plalntllf  by  tbe  location  by  defendant  of  a 
poblic  highway  along  a  section  line  on 
the  plalntUt's  premises,  and  extending  88 
feet  on  each  side  of  such  section  line. 
Plaintiff  alleges  bis  settlement  upon  and 
entry  of  the  said  land  under  the  home- 
stead laws  of  tbe  United  States;  his  re- 
c^ptot  patent,  and  ownership  and  posses- 
sion ;  the  location  of  the  road  by  tbe  de- 
landant  on  July  21, 1882;  tbe  exclusion  of 
tbeplalntiflfrom  the  private  use  and  enjoy- 
ment of  tbe  road,  to  his  damage  in  the 
sum  of  f300.  Defendant  admits  the  loca- 
tion of  the  road  and  exclusion  of  the  plain- 
till  from  Its  private  use  and  enjoyment  ex- 
cept as  a  public  highway,  and  that  since 
the  2l8t  day  of  July,  1882,  the  land  taken 
baa  been  a  practicable  highway  and  road, 
and  used  as  sncb  by  tbe  general  public. 
Upon  tbe  trial  tbe  following  statement  of 
facta  waa  admitted  by  both  parties  to  be 
true:  That  the  several  tracts  of  land  in 
the  complaint  described  were  surveyed  by 
tbe  United  States  In  July  and  August, 
1879,  and  that  the  official  plat  of  said  sur- 
vey was  filed  In  tbe  United  States  laud- 
olBce  at  Deadwood,  on  the  IHth  day  of 
February,  1880,  and  that  prior  to  the  last- 
named  date  said  tracts  were  unsurveyed 
lands  of  the  United  States;  that  the 
plalntlB  settled  on  said  lands  in  the  year 
187ft.  and  made  final  proof  In  support  of 
bis  homestead  claim  on  December  18, 1882, 
when  he  received  a  receiver's  receipt ;  that 
tbe  public  highway  mentioned  in  the  com- 
plaint was  estahllsbed  on  July  21, 1882,  by 
proceedings  dnly  had  by  and  before  the 


connty  commissioners  of  said  county; 
and  IJiat  ever  since  that  time  tbe  road 
thus  established  has  been  used  and  trav- 
eled as  a  public  highway  by  the  general 
public,  and  that  sncli  ruad  is  located  en- 
tirely upon  a  strip  of  land  33  feet  wide,  and 
no  more,  on  each  side  of  the  section  line. 
Evidence  was  introduced  tending  to  es- 
tablish tbe  value  of  tbe  land,  and  dam- 
ages arising  by  reauon  of  tbe  appropria- 
tion of  It  for  general  bigh way  purposes. 
At  tbe  close  of  the  evidence  tbe  case  was 
submitted  to  a  Jury  under  tbe  instruc- 
tions of  the  court,  a  verdict  rendered  for 
the  plaintiff,  and  damages  assessed  at  the 
sum  of  9200, and  Judgmeut  entered  accord- 
ingly, from  which  Judgment  tbis  appeal 
is  taken.  The  substantial  facts  of  tbe 
settlement,  the  entry,  tbe  proof,  and  the 
issuance  of  tbe  patent  for  the  land  to  tbe 
plaintiff,  and  the  making  of  tbe  United 
States  survey  after  the  extinguishment  of 
tbe  Indian  title,  and  tbe  filing  of  It  In  tb« 
proper  United  States  land-'offlee,  and  tbe 
appropriation  of  It  by  the  territorial 
officers  for  public  highway,  are  similar  to 
those  in  the  case  of  Wells  v.  Pennington 
Co., antp,305.(decidedattbe present  term,) 
and  need  not,  therefore, beeonsidered  here, 
with  the  exception  that  Wells,  tbe  respond* 
ent  In  tbe  above  case,  was  holding  his 
claim  under  the  pre-emption  laws  of  the 
United  States,  wnile  In  tbe  case  under 
consideration  tbe  respondent's  claim  for 
damages,  if  any,  arises  from  a  homestead 
entry.  There  is  a  difference  aa  to  tbe 
rights  of  parties  under  tbese  respective 
claims,  yet  it  is  not  Incumbent  upon  us 
to  discuss  tbis  distinction,  becaase  tbe 
conclusions  reached  in  the  Wells  v.  Pen- 
nington Co.  case,  as  to  tbe  effect  of  section 
2477,  Rev.  St.  U.  S.,in  relation  to  the  right 
of  way  (or  the  construction  of  highways 
over  the  public  lands,  and  of  sections  1189, 
1191,  Conip.  Laws,  In  declaring  that  all 
section  lines  are  public  highways,  are  de- 
cisi  ve  of  this  case.  The  grant  of  congress, 
being  a  general  one.  taking  effect  at  the 
date  of  tbe  enactment  of  tbe  law,  bocama 
operative  at  onre  over  all  the  public  landa 
acquired  or  to  be  acquired  by  the  United 
States.  The  territorial  law  declaring 
section  lines  to  be  public  highways  be- 
came operative  as  an  acceptanco  of  tbe 
congressional  grant  as  soon  as  those  lines 
were  definitely  settled.  The  record  shows 
that  the  several  tracts  of  land  mentioned 
in  tbe  complaint  were  surveyed  by  the 
United  States  in  August,  1879,  and  tbe 
official  plat  of  said  survey  was  first  filed  in 
the  United  States  land-ofllce  at  Dead- 
wood,  it  being  tbe  land  district  In  which 
said  lands  were  then  situated,  on  the  IHth 
day  ol  February,  1880.  This,  then,  was 
the  date  at  which  tbe  law  of  congress  and 
the  territorial  law  attached  to  tbe  public 
lands,  making  the  reservation  for  high- 
way purposes.  Tbe  respondent  made  bin 
homestead  entry  on  the  20tb  of  February, 
1880,  at  which  time  tbe  land  became  segre- 
gated from  the  mass  of  public  lands,  and 
equitably  became  private  property,  sub- 
ject, however,  to  this  dedication  or  ease- 
ment of  the  congressional  and  territorial 
laws  for  highway  purposes.  When  the 
respondent  made  his  final  proof  and  re- 
ceived his  patent  from   tbe  United  States, 
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he  obtained  sacb  title  only  as  the  United 
States  had  in  the  land.  The  admitted 
facta  show  no  cause  of  action  on  the  part 
of  respondent.  The  verdict  of  the  jury 
and  lodgment  rendered  by  the  court  were 
erroneous.  The  cause  Is  reversed  and  re- 
manded.   All  the  Judges  concurring. 


South  Bend  Tot  Manuf'o  Co.  v.  Dakota 

FiBB  &  Marine  Ins.  Co. 
{Supreme  Cawrtvf  SKmOiDakota.  l£arohl9,1891.) 

iNStTRANOB  AOBMTS— RSimWAI.  OW  FOUOT  — RaP- 

BBsajrriTioNs  iw  Appuoatioit— EnDuroa— Pat- 

KINT  OF  PbBMIUM. 

1.  A  stipulation  in  an  insorance  policy  that 
any  person  other  than  the  insured  or  the  duly- 
anthoried  agent  of  the  company  who  may  have 
procured  the  insurance  to  be  taken  shall  be 
deemed  the  agent  of  the  insured,  will  not  be 
binding  upon  the  insured  as  to  any  act  prior  to 
the  delivery  of  the  policy,  unless  notice  has  been 
given  the  insured  before  the  negotiations  for  the 
policyare  completed  that  such  a  stipolationwlU 
be  inserted  therein. 

2.  When  the  plaintiff— a  corporation  doing 
business  at  South  Bead,  Ind. — is  notified  by  H. 
Bros.,  local  insurance  agents  of  that  city,  who 
have  attended  to  the  business  of  placing  insur- 
ance for  the  plaintiff,  that  a  policy  is  about  to 
eoKplre,  and  the  Insured  consents  to  a  renewal  of 
the  policy,  tlie  plaintiff  does  not  thereby  make 
H.  Bros,  its  agents  to  obtain  for  it  an  insurance 
IwUcy,  where  they,  instmid  of  placing  the  insur- 
ance In  some  company  represented  by  them,  apply 
to  a  firm  of  inauranoe  agents  in  another  state  for 
suoti  insurance. 

8.  R.  &  Co.,  insurance  agents  at  Newport, 
Ey.,  were  applied  to  by  BT  Bros.,  insurance 
agents  at  South  Bend.  Ind.,  for  a  policy  on  the 
property  of  the  plaintUt,  and  the  last-named  firm, 
having  no  company  repreoented  by  them  in  which 
to  place  the  insurance,  applied  to  P.,  general 
agent  of  the  defendant  at  New  Orleans,  for  a 
policy,  and  forwarded  to  him  a  written  applica- 
tion, signed  by  them  in  their  firm  name  of  K  ft 
Co.,  in  which  are  contained  oertain  representa- 
Uons  which,  by  the  terms  of  the  polioy,  are  made 
warranties,  and  which  representations  were  un- 
true as  to  two  material  facts  therein  stated. 
Held,  that  R.  &  Co.  were  not  the  agents  of  plain- 
tiff in  procuring  said  policy,  and  that  they  were 
not  authorized  to  make  an  application  in  writing 
binding  the  plaintiff  to  the  truth  of  such  repre- 
sentations. 

4.  P.,  as  the  general  agent  of  the  defendant, 
issued  to  the  plaintiff  a  polioy  upon  the  applica- 
tion of  R.  &  Co.,  and  signed  by  them  in  their  firm 
name,  without  reqairing  any  written  application 
signed  by  the  plaintiff  or  its  authorized  agent 
Held,  that  defendant  was  bound  by  such  polioy, 
although  the  representations  In  the  appllcati(« 
were  not  binding  upon  the  plaintiff. 

6.  When  an  application  is  signed  by  R.  ft 
Co.,  insurance  agents,  in  their  firm  name,  the  ap- 
plication is  what  It  purports  to  be,— the  applica- 
tion of  R.  ft  Co. ;  and,  as  they  did  not  assume  to  be 
the  Ments  of  plaintill  in  making  the  application, 
P.,  the  general  agent  of  the  company,  had  no 
right  to  presume  they  were  acting  as  agents  of 
the  plaintiff  in  making  such  application,  or  au- 
thorized by  it  to  make  an  application  binding 
upon  the  plaintiff,  and  a  policy  issued  by  him 
win  be  binding  upon  the  dntendant,  and  the  rep- 
resentations In  the  application  will  be  disre- 
garded. 

6.  A  map  of  the  premises  insured,  offered  In 
evidence,  proven  to  have  been  the  printing  of  H. 
Bros.,  insurance  agents  at  South  Bend,  Ind.,  and 
received  by  the  secretacy  of  defendant  company 
at  Mitchell,  Dak.,  with  the  application  for  in- 
surance from  P.,  its  New  Orleans  agent,  was 
properly  ezoluded  by  the  court 

7.  H.  Bros.,  Insurance  agents,  who  had  been 
IplaciBg  insurance  for  the  plaintill,  applied  to  R. 


ft  Ca,  insonnae  agents  In  aaoQur  stste^  tar  a 
policy  for  plaintiff,  and  the  last-named  firm,  bar- 
ing  no  company  represented  by  them  willing  to 
take  the  insurance,  applied  to  P.,  a  general  agent 
of  the  defendant  at  New  Orleans,  who  issued  the 
policy  in  controversy  in  this  action,  forwarded  It 
to  R  ft  Co..  who  forwarded  it  to  H.  Broa..  who 
delivered  the  policy  to  plaintllt,  oolleoted  tb* 
premium,  and,  after  deducting  their  commission, 
remitted  balance  to  R.  ft  Ca,  who  credited  it  to 
P.,  with  whom  that  firm  interchanged  insurance 
business,  and  with  whom  they  had  an  open  ac- 
count Held,  that  P.,  by  forwarding  the  policy, 
with  anthori^  to  collect  premium,  to  R.  ft  Co., 
made  R.  ft  Co.  the  agents  of  the  defendant  for 
that  purpose,  and  that  the  premium  was  In  effect 
paid  to  the  oompany  under  the  terms  of  tiM 
policy. 
(ayUabnu  by  the  Court) 

Appeal  from  drcalt  court,  Davison  coan- 
ty. 

Dillon  Jk  PregtOD,  for  appellant.  A  S. 
Hitchcock,  for  respondent. 

CoBsoN,  P.  J.  Action  on  an  insarance 
policy.  Complaint  is  In  the  usual  form. 
The  answer  alleges,  In  substance:  (I) 
That  plaintiff  did  not  at  (my  time  pay  the 
premium  to  the  defendant  or  to  any  per- 
son authorised  to  receive  same  for  the  de- 
fendant: (2)  that  the  plaintiff  made  a  cer- 
tain application  for  insurance,  which  ap- 
plication was,  by  the  terms  of  the  policy, 
made  a  part  of  the  contract;  and  that  the 
plaintiff  in  said  application  warranted 
that  the  property  was  not  incumbered, 
and  also  that  no  painting  or  varnishing 
was  done  in  the  main  bnllding,  when  in 
truth  and  in  fact  there  was  an  existing 
mortgage  of  f  2,200  upon  the  said  proper- 
ty, and  painting  and  varnishing  were  in 
fact  carried  on  and  done  In  the  main  build- 
ing; and  (8)  that  prior  to  the  destruction 
of  said  property  by  fire  the  defendant,  un- 
der the  terms  of  said  policy,  canceled  said 
Insurance  contract.  The  facta,  briefly 
stated,  are  that  the  defendant  is  an  insur- 
ancecompany  having  its  principal  office  in 
the  city  of  Mitchell,  S.  D.  That  the  plain- 
tiff is  engaged  In  business  In  South  Bend, 
Ind.  That  at  the  time  the  policy  in  con- 
troversy was  issued  Ben  Fhelon,  of  New 
Orleans,  was  the  duly-appointed  agent  of 
defendant  in  that  city,  and  issued  the  pol- 
icy in  controversy.  That  in  October,  1887, 
a  policy  held  by  plaintiff  In  some  company 
being  about  to  expire,  the  firm  of  Hender- 
son Bros.,  Insurance  agents,  who  were  res- 
idents of  and  engaged  In  business  in  South 
Bend,  and  who  bad  succeeded  to  the  bust* 
ness  of  one  A.  B.  Clifford,  who  had  previ- 
ously attended  to  procuring  Insurance  tor 
the  plaintiff,  notified  plaintiff  of  the  expi- 
ration of  said  policy,  and  was  informed 
by  plaintiff  by  its  secretary  and  treasurer 
that  It  would  renew  the  policy.  That 
thereupon  Henderson  Bros,  wrote  Runk  & 
Co.,  who  were  insurance  agents  at  New- 
port, Ky.,  and  who  had  done  business  for 
said  Clifford,  and  continued  to  do  insur- 
ance business  for  Henderson  Bros.,  and 
who  at  the  time  were  carrying  the  insur- 
ance for  plaintiff  about  expiring,  to  ranew 
the  policy.  That  Runk  &  Co.,  having  no 
company  In  which  thoy  could  or  denred 
to  place  this  Insnrnnce  at  that  time,  made 
application  to  Ben  Phelon,  the  general 
agent  of  defendant  at  New  Orleans,  with 
whom  they  (Runk  ft  Co.)  exchanged  bosl- 
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B,  for  «  policy,  which  application  la  as 
follows,  (Exhibit  D:) 

"Insurance  Agency  of  Rank  &  Co.  In- 
surance is  wanted  by  South  Bend  ToyMf'g 
-Co.,  of  South  Bend,  Ind.,  lor  one  year. 


Company. 

Commanunsent. 

Am't. 

lUto. 

Pnm. 

Ban    Phdon. 
"Wmtmn." 

8«pt.  U.  -87. 

«I,000. 

"4" 

«M. 

[The  words"  Ben  Pbelon  "  and  "  Western  " 
were  written  in  lead-pencil.] 

Ocenpaoej. 

Bxposnra  witbin  100  faet. 

WgOltOJM. 

"  General  Remarks :  No  painting  or  var- 
nisbing  in  the  main  building.  This  Is 
done  in  brick  building  separate  from 
main  building.  Good  fire  protection. 
Hand  grenades,  hose,  hydrants,  etc. 
Watchman  kept.  Risk  is  kept  reij  dean. 
All  waste  disposed  of  daily.  Rate  is 
board.  Please  send  policy  at  once  and 
oblige,   Rdnk  &Co. 

"General  Information:  Is  there  any 
faet  connected  with  this  risk  or  nelghbor- 
4iood  affecting  the  moral  hasard?  No. 
What  is  the  present  cash  value  of  the 
property?  20  to  25,000.  Is  It  mortgaged 
or  otherwise  incumbered?  No.  What  ad- 
ditional insurance?  8/4  valne.  Are  the 
policies  concurrent?  xes.  Does  the  In- 
sured keep  books  of  account?  Tea.  Com- 
panies on:  Miss.  Valley;  Ills.  Mnt'l:  Indi- 
ana; Citisens';  Ohio  Valley;  Mt.  aty; 
Royal;  Pierre;  Germ.  Am.;  Hope;  Reli- 
ance; Capital;  Ins.  Co.  Dak.;  Vander^ 
Wit.  "etc. 

That  opon  this  application  Ben  Phelon 
Issoed  the  policy  in  suit,  and  forwarded 
It  to  Bunk  &  Co.  at  Newport,  who  for- 
warded it  to  Henderson  Bros,  at  South 
Bend,  who  delivered  it  to  plaintiff,  and 
collected  the  premium,  and  forwarded  It 
tu  Rank  &  Co.,  less  com  missions,  and 
they,  Rank  A  Co.,  credited  it  to  Ben  Phel- 
on, with  whom  they  had  an  accouDt. 

On  the  trial,  two  material  facts  stated 
In  the  application,  and  claimed  by  defend- 
ant as  warranties,  were  shown  to  be  un- 
true, namely,  that  there  was  no  mortgage 
on  the  property,  and  that  no  painting  or 
varnishing  was  carried  on  In  the  main 
Italldlng.  The  policy  contained  the  fol- 
lowing stipulations :  "(1)  This  company 
shall  not  be  liable  until  the  actual  pay- 
ment of  the  premium.  (2)  The  applica- 
tion, survey,  plan,  or  description  of  the 
property  herein  insured,  referred  to  in  this 
policy,  shall  be  considered  a  part  of  this 
policy,  and  a  warranty  by  the  assured ; 
and  if  the  assured,  in  a  written  or  verbal 
application,  makes  any  erroneous  repre- 
sentations, or  omits  to  make  known  any 
fact  pertaining  to  the  risk,  •  •  •  then 
this  policy  shall  be  void.  (8)  This  policy 
may  be  canceled  at  any  time  at  the  request 
of  the  assured,  thecompany  retaining  cus- 
tomanr  monthly  short  rates  for  the  time 
the  policy  has  been  in  force.  It  may  also 
be  canceled  at  any  time  by  the  company, 


on  giving  written  or  verbal  notice  to 
that  effect  to  the  assured,  or  legal  holder 
of  the  policy,  who  shall  be  entitled  to  the 
return  of  a  ratable  proportion  of  the  pre- 
mium for  the  unexpired  term  of  the  policy, 
upon  the  return  of  the  same  to  the  home 
office  of  the  company. "  "  (5)  Of  brokers 
and  agents.  It  Is  a  part  of  this  contract 
that  any  person  other  than  the  assured  or 
the  duly-authorised  agent  of  this  com- 
pany who  may  have  procured  this  Insur- 
ance to  be  taken  by  this  company  shall  be 
deemed  to  be  the  agent  of  the  assured 
named  in  thle  policy,  and  not  of  this  com- 
pany under  any  circumstances  whatever, 
or  in  any  transaction  relating  to  this  in- 
surance. (6)  And  it  Is  further  expressly 
covenanted  by  the  parties  hereto  that  no 
officer,  agent,  or  representative  of  this 
company  shall  be  held  to  have  waived  any 
of  the  terms  and  conditions  of  this  policy, 
unless  such  waiver  shall  be  Indorsed  here- 
on in  writing. "  "  It  is  hereby  understood 
and  agreed  by  and  between  the  company 
and  assured  that  this  policy  is  made  and 
accepted  in  reference  to  the  foregoing  terms 
and  conditions,  which  are  hereby  declared 
to  be  a  part  of  this  contract,  and  are  to 
be  used  and  resorted  to  In  order  to  deter^ 
mine  the  rights  and  obligations  of  the  par- 
ties hereto,  and  In  all  cases  not  herein 
otherwise  specially  provided  for  In  writ- 
ing. "  On  the  trial,  a  map  of  the  premises 
was  offered  in  evidence,  objected  to  by 
plaintiff,  and  excluded  by  the  court,  to 
which  ruling  defendant  excepted.  The 
court  also  admitted  the  application  above 
set  out  in  evidence,  but  before  the  case  was 
submitted  to  the  jury  withdrew  It  from 
their  consideration,  against  the  objections 
of  defendant,  to  which  an  exception  was 
tiiken ;  and  the  court  ruled  and  submitted 
the  case  to  the  Jury  upon  the  theory  that 
there  were  only  two  issues  for  them  to  de- 
termine, which  were  whether  or  not  the 
premium  was  paid  to  defendant  or  its  au- 
thorised ageift,  and  whether  or  not  the 
policy  had  been  canceled.  The  numerous 
assignments  of  error  may  be  condensed 
and  stated  In  substance  as  follows:  (1) 
Error  in  excluding  the  map  of  the  prem- 
ises, withdrawing  the  application  upon 
which  the  policy  was  issued  from  thejury, 
and  excluding  evidence  of  a  certain  letter- 
press copy  of  letter  offered  in  evidence;  (2) 
error  in  instructions  given  to  the  Jury. 
The  exceptions  taken  to  the  admission  of 
the  letter-press  copy  of  letter,  marked  "  Ex- 
hibit F,"  and  the  question  of  the  caacella- 
tion  of  the  policy,  were  not  pressed  In  the 
argument,  and  will  not  be  considered  by 
us. 

1.  The  first  alleged  error  necessary  to 
be  considered  Is  the  refusal  of  the  court  to 
admit  in  evidence  the  map  of  the  premises 
Insured.  The  only  evidence  introduced  in 
regard  to  this  map  was  that  of  Mrs.  Hen- 
derson and  Mr.  Sllsby.  Mrs.  Henderson 
says,  (speaking  of  the  map:)  "I  think  it  is 
Mr.  Jacob  Henderson's  printing;  and  I 
now  attach  the  map  to  my  deposition, 
and  mark  It' Exhibit  A."*  Mr.  Sllsby  says : 
"I  received  themap marked  'Exhibit  A' by 
mail  with  the  daily  report  sent  In  by  our 
agent,  Ben  Fhelon,  at  New  Orleans,  La., 
when  he  first  reported  to  us  that  he  had 
issued  the  policy  in  suit  on  this  property." 
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Tba  objection  made  to  Its  introdaction 
/  was  tbat  It  was  "Irrelevant  and  imma- 
terial;" and  It  iB  contended  by  appellant 
tbat.eren  admitting  that  it  was  not  suffi- 
ciently identified,  the  coart  Bhonid  not 
have  excluded  it  onder  that  objection. 
Bo  far  as  is  disclosed  by  the  record,  the 
evidence  was  irrelevant  and  immaterial, 
and  we  are  of  the  opinion  that  the  map 
was  properly  excluded.  There  was  no  issue 
that  it  tended  to  prove.  It  was  altto  Inad- 
missible becaase  its  connection  with  the 
policy  in  this  case  was  not  sufficiently 
shown. 

2.  The  evidence  relative  to  the  applica- 
tion was,  in  sabstance,  that  It  was  made 
ont  and  forwarded  to  Pbelon  by  Bunk  ft 
Co. ;  and  after  it  had  been  examined  by 
Phelon,  and  the  policy  issued  upon  It,  it 
was  then  forwarded  to  the  home  office  of 
the  defendant,  at  Mitchell,  Dak.  Appe- 
lant contends  that  Henderson  Bros,  and 
Bunk  &Co.  were  the  agents  of  the  plaintiff, 
and  that  Bunk  &  Co.  were  authorised  to 
make  oat  aud  forward  this  application, 
•nd  that  the  plalntift  is  charseabie  with 
the  trnth  of  the  representations  therein 
contained,  which  by  the  stipulntions  in 
the  contract  become  warranties  on  the 

{tart  ot  the  plalntiir;  and,  two  material 
acts  being  nntrue,  the  policy  Is  rendered 
void.  And  in  support  ot  this  proposition 
It  refers  us  to  the  clause  In  the  policy  pro- 
viding that  all  persons  other  than  the 
Insured  and  the  authorised  agents  of  de- 
fendant who  might  procure  the  policy  are 
to  be  deemed  and  taken  to  be  the  agents 
of  the  insured.  This  stipulation  in  the 
policy  cannot  change  the  facts  as  they  act- 
aally  existed  at  the  time  the  policy  was 
Issued,  or  make  the  acts  ot  persons  bind- 
ing upon  the  insared,  unless  such  persons 
were  in  fact  agents  of  the  insured  at  the 
time  the  policy  was  procured,  without 
proof  that  the  stipulation  in  the  policy 
was  known  to  the  plaintiff  at  the  time  the 
policy  was  applied  for.  No  evidence  of 
the  existence  ot  such  actual  knowledge  on 
the  part  ot  the  plaintiff  was  given;  and 
the  evidencediscloses  the  fact  that  the  pol- 
icy In  controversy  was  the  first  ever  is- 
sued by  defendant  to  the  plain titf,  and  ttie 
first,  in  fact,  ever  issued  to  any  person  In 
South  Bend;  hence  it  cannot  be  claimed 
tbat  any  presumption  arises  that  the 
plaintiff  bad  such  knowledge.  The  policy 
Itself  does  not  contain  the  warranty  relied 
on,  nor  Is  a  copy  ot  the  application  for- 
warded to  Pbelon  by  Bunk  &  Co.  attached 
to  it;  and  therefore  the  plalntitT.  so  far  as 
the  evidence  discloses,  bad  no  knowledge 
of  the  existence  of  the  application  made 
by  Bunk  &  Co.  prior  to  the  loss.  Plain- 
tiff's acceptance  of  the  policy,  therefore, 
M  held  to  make  this  clause  in  tlie  policy 
obligatory  upon  the  plaintiff  in  any  event, 
could  not  in  jastlce  be  held  to  be  binding 
npon  it  until  the  acceptance  of  such  policy. 
The  courts  have  in  many  cases  held  such 
a  stipulation  in  policies  ineffectual  to 
slileld  insurance  companies  from  tbeconse- 
quences  resulting  from  the  acts  of  their 
own  agents. 

In  Kausal  v.  Association,  81  Minn.  17, 
16  N.  W.  Bep.  480,  the  court  says :  "  To  be 
efficacious,  such  notice  should  be  given  be- 
fore the  negotiations  are  completed.    The 


application  precedes  the  policy,  and  the 
assured  cannot  be  presamed  to  know  that 
any  such  provision  will  be  inserted  in  the 
latter.  To  hold  that  by  a  stipnlation  an. 
known  to  the  assured  at  the  time  he  made 
the  application,  and  when  be  relied  upon 
the  fact  that  the  agent  was  acting  for  the 
company,  he  could  be  held  responsible  tor 
the  mistake  of  snch agent,  would  l>e  to  im- 
pose burdens  upon  the  aasarad  be  never 
assumed."  And  in  Insurance  Co.  r.  Ives, 
66111.402,  the  court  says:  "There  is  no 
magic  power  residing  in  the  words  of  that 
stipulation  to  transmute  the  real  into  the 
unreal.  A  device  of  mere  words  cannot,  in 
a  case  like  this,  be  imposed  upon  the  view 
of  a  court  ot  justice  in  place  of  an  actual- 
ity ot  tact,  and  make  this  company  and 
its  agents  the  agents  of  the  appellees,  and 
their  doings  the  doings  of  the  appellees. " 
Gans  T.  Insurance  Co.,  48  Wis.  108;  Boeth- 
cber  V.  Insurance  Co.,  47  Iowa,  263;  Insur- 
ance Co.  V.  Myers,  65  Miss.  479;  Eilenberger 
T.  Insurance  Co.,  89  Pa.  8t.  464;  Morrison 
r.  Insurance  Co.,  69  Tex.  868,  6  S.  W.  Rep. 
606:  Snllivan  v.  Insnrance  Co., 84  Kan.  170, 
8  Pac.  Bep.  112;  Patridge  y.  Insaranee 
Co.,  17  Hun,  95 ;  Insurance  Co.  v.  C^tch- 
field,  106  Ind.  618,  9  N.  E.  Bep.  468.  In  op- 
position to  the  views  here  expressed,  and 
sustained  by  the  above  authorities  and 
many  others  not  cited,  are  the  decisions 
ot  the  courts  of  several  states,  entitled  to 
great  consideration.  Robrback  r.  Insur- 
ance Co.,  62  N.  Y.  47;  Alexander  r.  Same. 
66  N.  Y.  464;  Insnrance  Co.  v.  Stevens,  9 
Allen,  832;  Wood  v.  Insnrance  Co.,  126 
Mass.  316.  Without  at  this  time  deter- 
mining the  effect  ot  the  stipulation  under 
consideration  In  the  policy  further  tbaa 
In  holding  that  such  stipulation  was  not 
binding  npon  plaintifl  prior  to  the  accept- 
ance of  the  policy,  we  shall  proceed  to  dis- 
cuss the  questions  relating  to  the  with- 
drawal of  the  application  from  the  jury 
without  regard  to  this  stipulation.  The 
question  presented  then  is,  tor  whom  were 
Henderson  Bros,  and  Rank  &  Co.  acting 
in  the  procurement  of  this  policy,  and 
were  they  anthorised  hy  plaintiff  to  make 
ont  and  forward  the  application  under 
conslderationt  It  seemsfrom  the  evidence 
tbat  tor  some  time  prior  to  May,  1887, 
oneCSiltord,  an  insaranee  agent  at  South 
fiend,  was  attendingto  the  Insurance  busi- 
ness of  plaintiff,  and,  as  policies  wonld 
from  time  to  time  expire,  renew  them,  of 
get  them  renewed.  Tbat,  liecoming  111,  he 
turned  over  bis  Insurance  business  to  Hen- 
derson Bros.,  one  ot  whom,  when  one  ol 
plalntill's  policies  was  about  to  expire, 
bad  a  conversation  with  the  secretary  of 
plain  titt.  which  he  states  In  bis  deposition 
as  follows:  "Abonttbelst  of  May  there 
was  an  expiration  of  a  policy.  I  called 
on  them,  [plaintiff,]  and  asked  them  if  they 
wanted  to  renew  It;  telling  them  I  was 
doing  the  business  that  Mr.  Clifford  bad 
heretotoiv  been  doing ;  tbat  I  had  taken 
cbai^ge  of  bis  business,  and  tbat  all  of  bis 
expirations  would  be  my  expirations 
then.  I  talked  with  Mr.  Badet,  one  ot  the 
officers.  Mr.  Badet  told  me  to  renew  the 
policy  in  question,  and  they  seemed  to  be 
satisfied  that  the  business  was  taken  by 
me. "  He  also  says  tbat  be  was  agent  tor 
quite  a  number  ot  Insurance  companies. 
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Bpealdne  of  the  manner  at  procorins  tbe 
policy  In  oontroTerpy,  he  says:  "We  i-e- 
mlttedto  Bunk  &  Co.,  agents  at  Newport, 
$34.00;  that  being  the  amount  of  premium, 
leaa  15  per  cent.  commlsBlon.  Bank  &  Co. 
were  general  Insurance  agents,  doing  basl- 
ness  at  Newport,  Kentucky.  Bunk  &  Co. 
notified  as  of  the  expiration  of  policies, 
and  then  they  wonld  afterwards  furnish 
policies.  Our  practice  was  to  go  to  tbe 
parties,  and  ask  them  if  tbey  wanted  the 
policy  renewed.  If  they  did,  I  would  re- 
quest Rnnk  A  Co.  to  write  it. "  In  regard 
to  the  application  for  this  policy,  Mr. 
Merkel,  clerk  for  Bunk  &  Co.,  testified  as 
tollowB :  "  We  had  no  Information  other 
than  that  contained  in  tbe  application. 
After  making  ont  said  application,  '  Ex. 
D,'  it  was  sent  to  Ben  Phelon  at  New  Or- 
leana.  Whenever  Mr.  Henderson  would 
write  US,  and  would  state  he  wanted  so 
■racb  insurance  on  the  Soath  Bend  Toy 
llf'g  Co.,  we  would  use  the  Information 
we  had  on  hand  to  secure  policies  for  them. 
We  must  have  received  tbe  information 
contained  in  Ex.  D  from  A.  B.  Clifford. 
Some  policies  expired,  and  I  believe  tbe 
companies  wonld  not  take  the  risk,  and 
somehow  or  other  we  were  short,  and  the 
application  was  made  to  Phelon  for  a 
policy,  and  he  sent  in  a  Dakota  policy. 
We  bad  no  information  other  than  that 
contained  in  the  application  marked  '  Ex. 
D '  as  to  the  title  of  tbe  property,  and  as 
to  where  painting  and  varnishing  was 
done."  Ben  Phelon  says:  "I  allowed  Bunk 
k  Go.  commission  on  any  business  they 
sent  me.  Had  no  special  contract  with 
them.  I  charged  Rnnk  A  Co.  with  the  pol- 
iriee  sent  them,  and  credited  them  with 
aa  policies  sent  me.  In  making  up  my 
monthly  statements,  tbey  were  charged 
to  tbe  account  uf  tbe  assured  for  policies 
sent  them.  On  rendering  bill,  a  deduction 
of  IS  per  cent,  was  made  on  gross  amoun  t 
of  premium."  Again  be  says:  "I Issued 
five  or  six  poIIcieB  of  the  defendant  com- 
pany to  various  parties  on  applications 
forwarded  by  Rnnk  &  Co.  for  account  of 
tbe  assured  under  said  policies,  including 
one  to  plaintiff.  *  *  *  In  issuing  the 
policy  to  tbe  plaintiff  I  relied  wholly  upon 
tiie  Information  contained  in  above  appli- 
eation,  signed  by  Rnnk  A  Co.,  and  said  ap- 
plication is  tbe  basis  upon  which  I  issued 
the  policy."  We  conclude  our  quotations 
hrom  the  testimony  by  a  short  extract 
from  tbe  evidence  of  Mr.  Badet,  secretary 
and  treasurer  of  plalutitT:  "Plalntitf  never 
madeany  written  application  for  the  issu- 
ing of  this  policy.  Plaintiff  never  author- 
ised any  person,  or  directed  any  person, 
to  make  any  written  application.  Plain- 
tiff never  requested  Henderson  or  Clifford 
to  procure  insurance  for  them.  •  •  • 
I  bad  nothing  to  do  in  the  way  of  obtain- 
ing this  policy  of  any  other  agency  except- 
ing J.  D.  &  Q.  W.  Henderson,  and  I  never 
paid  or  employed  them,  or  any  other  per- 
son, to  act  for  as  in  obtaining  Insurance. 
The  transaction  in  relation  to  issuing  of 
tbe  policy  was  carried  on  by  me,  and 
nothing  was  said  in  reference  to  any  In- 
cumbrances." It  seems  to  ns  quite  clear 
from  tbe  evidence  In  this  case  that  plaintiff 
employed  neither  Henderson  Bros,  nor 
Bunk  ft  Co.  aa  its  agents  in  procuring  this 


insurance:  plaintift  simply  consenting  to 
the  renewal  of  policies  by  Henderson  Bros, 
as  tbey  from  time  to  time  expired,  and 
Henderson  Bros,  either  renewing  them  in 
companies  represented  by  them  or  making 
application  to  Bnnk  &  Co.  for  the  renew- 
als in  companies  represented  by  that  firm. 
The  RommlBsionof  Henderson  Bros.,  when 
renewing  in  a  company  represented  by 
them,  was  paid  by  tbeir  company,  and 
when  renewed  by  Rank  &  Co.  was  paid  by 
that  firm. 

It  Is  clear  that  Bunk  &  Co.  can  in  no 
sense  be  deemed  tbe  agents  of  plaintiff. 
They  were  insurance  agents  representing 
certain  insurance  companies,  and  applica- 
tions were  made  t»  them  by  Henderson 
Bros.,  as  the  agents  of  such  companies; 
and,  whatever  relation  Henderson  Bros, 
may  have  sustained  to  the  plaintiff,  it  is 
certain  under  the  evidence  that  Bunk  & 
Co.  did  not  snstain  the  relation  of  agents 
of  the  plaintiff  in  this  transaction,  and 
bad  no  authority  to  bind  the  plaintiff  by 
any  application  tbey  might  make  to 
Phelon  tor  a  policy.  The  case  of  Insure 
ance  Co.  v.  Ives,  66  111.  403,  l>efore  cited,  b»- 
Ing  quite  analogous  to  the  case  at  bar,  we 
feel  Justified  In  quoting  more  at  large  from 
the  opinion  of  the  court  la  that  case.  In 
that  case  one  Holmes,  a  local  insnranoe 
agent,  had  placed  a  certain  amount  of  in- 
sarance  on  tbe  property  of  Ivea  &  Co.  In  a 
company  represented  by  bim,  and,  being 
applied  to  for  additional  Insurance  on  the 
property,  he  wrote  to  the  agent  of  the 
Commercial  Insurance  Company  for  this 
additional  insurance,  obtained  it  upon  an 
applksation  signed  by  himself  in  the  name 
of  Ives  &  Co., delivered  the  policy  to  them, 
and  collected  the  premium,  which  be  for- 
warded to  tbe  agent  of  tbe  Insurance  com- 
pany. There  were,  as  in  tbe  case  at  l>ar, 
certain  stipulations  in  the  application  held 
to  be  warranties,  and  the  question  was 
whether  or  not  he  was  the  agent  of  Ives 
&  Co.,  end  whether  or  not  the  warranty 
in  tbe  application  was  binding  upon  Ives 
&  Co.  The  policy  contained  a  stipulation 
making  ail  persons  procuring  tbe  policy 
agents  of  tbe  insured,  as  shown  by  the 
portions  of  the  opinion  before  quoted. 
The  court,  in  its  opinion,  says^  "Had 
Holmes  really  been  employed  by  tbe  as- 
sured as  tbeir  agent  to  get  these  premises 
insured  for  ttaem,  we  do  not  say  that  be 
wonld  not  have  bad  an  Implied  antbority 
to  sign  tbeir  names  to  the  customary  ap- 
plication, as  being  a  necessary  and  proper 
means  for  effecting  the  insarance;  but 
here  the  testimony  was  that  Holmes  was 
In  the  insurance  business  at  EI  Paso.  We 
snppose  this  to  import  that  he  was  tbe 
agent  of  some  one  or  more  insurance  com- 
panies, to  act  for  them  in  making  insur- 
ance, and  not  that  he  was  the  agent  of 
applicants  for  insurance  to  obtain  insur- 
ance for  them.  And  it  Is  not  to  be  admit- 
ted that  when  an  application  Is  made  to 
such  a  representative  of  an  insurance  com- 
pany for  insurance  he  is  thereby  consti- 
tuted an  agent  of  the  applicant  to  make 
an  application  for  bim  in  writing,  and 
sign  his  name  to  It,  whereby  the  assured 
can  be  charged  as  upon  an  express  war- 
ranty of  the  truth  of  the  statements  con- 
tained in  It.    It  was  tor  tbe  Jury  to  say 
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whether  the  appellees  did  not  rather  apply 
to  Holmen,  as  an  insurance  agent,  to  be 
insared,  than  to  act  for  them,  as  their 
agent,  to  get  them  insured. "  In  that  case 
the  facts  seem  to  have  been  submitted  to 
a  jury  under  the  rule,  we  presume,  that 
In  cases  of  conflictinK  evidence,  or  where 
the  evidence  is  such  that  different  minds 
might  draw  different  conclusions  there- 
from, the  question  should  be  submitted 
to  the  Jury.  But  where,  as  in  the  case  at 
bar,  the  evidence  was  undisputed,  and  only 
one  conclusion  could  be  drawn  from  it,  the 
court  very  properly  determined  the  ques- 
tion as  one  of  law,  and  withdrew  it  from 
the  Jury.  RaUway  Co.  v.  Stout,  17  Wall. 
663;  Williams  v.  Railroad  Co.,  (Dak.)  14 
N.  W.Kep.  97;  Mares  v.  Railroad  Co., 
(Dak.)  21  N.  W.  Rep.  6;  Loudon,  etc.,  Soc. 
V.  Hagerstown  8av.  Bank,  86  Pa.  St.  <t»8. 
But  it  is  contended  by  appellant  that, 
as  the  policy  was  Issued  upon  the  war- 
ranty contained  in  the  application,  if  plain- 
tiff Is  not  bound  by  the  warranty,  then 
the  policy  should  be  held  void  as  being 
obtained  by  fraud.  We  cannot  so  hold. 
The  application  was  signed  by  Bunk  &Go. 
in  their  firm  name.  They  did  not  assume 
to  act  as  the  agents  of  plaintiff,  or  make 
the  application  in  Its  name.  The  applica- 
tion is  precisely  what  it  purports  to  be, — 
the  application  of  Runk  &  C<}.  Ffaelon, 
when  he  issued  the  policy,  knew  precisely 
what  he  was  issuing  it  upon ;  and  the  de- 
fendant, when  it  was  received  at  the  home 
office,  had  before  it  an  application  show- 
ing upon  its  face  exactly  what  it  was  up- 
on which  the  policy  was  issued.  There 
was  no  fraud  and  no  deception  on  the 
part  of  Runk  &  Co.  If  Pbelon,  the  gen- 
eral agent  of  defendant,  was  not  satisfled 
to  issue  the  policy  upon  the  application 
signed  hy  Runk  &  Co.,  he  could  have  re- 
fused to  issue  it  until  an  application  prop- 
erly made  and  signed  by  the  plaintiff  was 
famished  him;  but,  having  elected  to  is- 
sue the  policy  upon  this  application  of 
Rank  &  Co.,  the  defendant  is  boand  by  It, 
though  the  plaintllT  is  not  bound  by  the 
application.  The  defendant,  when  the 
application  was  received,  and  It  saw  what 
It  was,  could  have  canceled  the  policy, 
and  retflmed  the  premium,  before  a  loss. 
Hence  no  injustice  will  be  done  by  holding 
the  policy  good  when  the  loss  occurred 
nearly  three  months  after  the  Issue  of  the 
policy.  Section  4157,  Com  p.  Laws,  is  as 
follows:  "Every  express  warranty, 
made  at  or  before  the  execution  of  a  pol- 
icy, must  be  contained  In  the  policy  itself, 
or  in  another  instrument  signed  by  the 
Insured  and  referred  to  in  the  policy,  as 
making  a  part  of  it. "  The  defendant  and 
Phelon,  its  general  agent,  must  be  pre- 
sumed to  have  known  that  no  application 
containing  a  warranty  was  binding  upon 
the  plaintiff  unless  It  was  signed  by  plain- 
tiff or  by  Its  authorized  agent  In  its  name. 
The  defendant  having,  tberefore,  by  Its 
duly  authorized  agent,  issued  the  policy 
In  controversy  without  the  written  appli- 
cation of  plaintiff,  cannot,  after  a  loss, 
avoid  the  policy,  or  be  relieved  from  the 
obligation  it  has  assumed. 

8.  This  brings  us  to  the  last  question 
presented,  and  that  is,  did  the  court  prop- 
erly instract  the  Jury  upon  the  question 


submitted  to  it,  namely,  the  payment  of 
the  premium?  That  the  premium  waa 
paid  by  plaintiff  to  Hendoraon  Bros.,  and 
by  them  remitted  to  Rank  &  Co..  from 
whom  they  received  the  policy,  less  tbeir 
commission  of  15  per  cent.,  Is  not  dis- 
puted. But  it  is  contended  by  the  appel- 
lant that  Runk  &  Co.  were  the  agents  o( 
plaintiff,  and  that,  as  they  did  not,  as  .% 
matter  of  fact,  pay  it  over  to  Phelon,  bat 
only  credited  him  with  it,  it  never  was 
paid  to  defendant,  and  the  policy  is  for 
that  reason  invalid.  We  cannot  assent 
to  this  proposition.  As  before  stated,  the 
evidence  fails  to  show  that  Runk  &  Co. 
were  the  agents  of  plaintiff,— or  at  least 
a  Jury  was  Justified  In  so  finding,— bat 
were,  as  to  the  delivery  of  the  policy 
and  the  receipt  of  the  premium,  the  agents 
of  defendant.  Phelon,  by  bis  course  of 
business  with  Bunk  &  Co.,  made  that  firm 
the  agents  of  defendant  to  the  extent  at 
least  of  authorizing  them  as  its  agents  to 
deliver  the  policy  and  collect  the  premium. 
An  insurance  agent  is  authorized  to  ap- 
point subagents  for  the  delivery  of  pol- 
iclesand  receiving  the  premium.  Bodlne  v. 
Insurance  Co.,  51  N.  T.  117;  Insurance  Co. 
v.  Fahrenkrug,  68  111.  468;  Mayer  v.  In- 
surance Co.,  •<)8  Iowa,  804;  May,  Ins.  p. 
177.  We  do  not  deem  it  necessary  to  dis- 
cuss the  separate  exceptions  to  the  charge 
of  the  coart,  as  they  are  based  mainly  up- 
on the  theory  of  the  case  contended  for 
by  appellant,  and,  as  we  have  considered 
the  case  upon  the  respective  theories  of 
counsel  for  the  respective  parties,  it  would 
only  be  a  repetition  to  consider  them 
farther.  We  are  of  the  opinion  that  the 
charge  of  the  court  fully  and  fairly  pre- 
sented the  case  to  the  Jury.  Finding  no 
error  in  the  record,  the  Judgment  of  the 
court  below  is  affirmed. 

Bennett,  J.,  concurring.  Kbllam,  J., 
not  sitting  In  the  case,  or  taking  any  part 
In  the  decision. 


8TATB  T.  Morgan.  1 
(SupremeOowrtaf  aouthDakota.  Ifiarchl9,l89L) 

CONSTITlmOHAI.  Law— FBBSUIOTIOlf  OF  Vauditt 

— TiTLBB  or  Acts  — C!oii8TBVCTiOM  or  Btatutbs 
— MsBOAimui  Aemons  —  ImnnTATB    Oom- 


1.  f7hsn  s  party  aasaila  the  oonstltationallty 
of  an  act,  he  mast  show  beyond  reasonable  doubt 
ttiat  it  is  In  violation  of  the  fundamental  law  of 
onr  ^renunent  Evei7  presumption  is  in  favor 
of  the  validity  of  a  legislative  enactment,  and  it 
Is  for  the  attacking  party  to  show  that  his  rif^hts 
are  invaded  by  tnat  act,  and  that  it  doee  not 
oome  within  the  legitimate  exercise  of  the  law- 
making power,  under  the  oonstitutlon. 

2.  The  obieot  of  section  Si  of  article  S  of  the 
constitution  of  the  state,  which  provides  that  "no 
law  shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  its  title, "  was  to  prevent 
the  bringing  together  in  one  act  subjects  navlng 
no  necessary  connection  or  relation  with  eatm 
other,  and  to  guard  the  legislature  and  commoni- 
ties  aJtected  by  the  law  against  surprise  and  im- 
position; and  It  is  mandatory, — adirect,  positive, 
and  imperative  limitation  upon  the  legislature. 

8.  This  section  of  the  constitution  was  not  In- 
tended to  embarrass  the  legislature  in  the  legiti- 
mate exercise  of  its  powers  by  compelling  a  need- 
less multiplication  of  bills  designed  to  meet  the 
same  object  A  liberal  iDterpretation  and  con- 
struction should  be  given  it  by  the  courts  ao  as 

'Petition  for  reheartnir  deniad. 
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not  to  sripple  cor  limit  lecrlslatlTO  enactments  ttnj 
fnrtber  thui  is  neoessarr  fcr  the  requirements  of 
the  law.  The  ground  that  an  act  embraces  more 
than  one  subject,  and  that  it  was  not  sufBclently 
expressed  in  its  title,  should  be  grave,  and  the 
oonfliot  betdreeo  the  statute  and  constitution  plain 
and  manifest,  before  courts  will  be  Jostifled  in 
deularing  it  unconstitutional  and  void. 

4.  when  the  title  of  a  legislative  act  ex- 
presses a  general  subject  or  purpose  which  is  sin- 
gle, all  matters  whioh  are  naturally  and  reason- 
ably included  in  it,  and  all  measures  which  will 
or  maj  facilitate  the  accomplishment  of  the  pur- 
pose, are  germane  to  its  titla  The  title  must 
express  the  subject  comprehensively  enough  to 
include  all  the  provisions  in  the  body  of  the  aet 
It  need  not  index  all  its  details,  but  it  should  in- 
dicate the  purpose  of  the  legislature  in  the  enact- 
ment. 

6.  A  portion  of  a  statute  may  be  unoonstitn- 
Uanal  and  stricken  out,  and  if  that  which  re- 
mains ia  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  apparent  legis- 
lative inten^  wholly  independent  of  that  which 
ia  rejected,  tne  statute  must  be  sustained. 

fl.  If,  upon  examination,  the  general  meaning 
and  object  of  the  statute  be  found  inconsistent 
with  the  literal  import  of  any  particular  clause 
or  section,  such  clause  or  section  must,  if  possi- 
ble, be  construed  according  to  that  purpose. 

7.  Mercantile  or  commercial  agencies  are  not 
sudt  legitimate  and  useful  instruments  of  com- 
merce or  oommerolal  intercourse  as  to  put  them 
exclusively  under  the  regulation  of  oonoress,  and 
free  from  state  control,  and  a  leglslaave  enact- 
ment providing  for  the  organization  of  such  com- 
puiles,  and  the  regulation  of  their  business  with- 
in the  limits  of  the  state,  is  not  an  interference 
with  interstate  oommerce,  and  is  not  void  be- 
cause in  violation  of  the  commerce  clause  of  seo- 
tlon  8  of  artiole  lot  the  constitution  of  the  United 
SUtes. 

(Si/Uabiw  by  AM  Court,) 

Error  to  McCook  county  court. 

Redley  A  Stoddard,  {Samael  Wagner,  of 
connsel,)  tor  plaintiff  In  error.  Robert 
Bollard.  Atty.  Gen.,  and  E.  H.  Wilaoa, 
State  Atty.,  for  the  State. 

Bbnmbtt,  J.  An  information  was  filed 
in  the  county  court  of  McCook  county  by 
ttie  atate'a  attorney,  charging  the  plain- 
tiff In  error  with  a  violation  of  the  provis- 
ions of  chapter  64  of  the  Laws  of  the  legis- 
latare  of  the  state  of  South  Daota  of  1890. 
A  trial  was  bad  at  the  July,  1890,  term 
of  that  court,  before  a  Jury,  and  a  verdict 
of  gotlty  rendered.  A  fine  of  f  2S0  and 
costs  was  imposed  by  the  court.  To  that 
jadgment  this  writ  of  error  Is  taken. 
From  the  record  In  the  ease  It  appears 
that  plalntlB  In  error  was  arrested  at  Sa- 
lem, McCook  county,  on  July  1, 1890,  while 
acting  as  a  special  agent  of  B.  O.  Dun  ft 
Co.,  a  mercantile  agency  doing  bnslnees  as 
sncb  In  Chicago,  New  Yoric,  and  other 
larg^  cities  of  the  United  States  and  Can- 
ada. He  came  to  this  place  for  the  pur- 
pose of  investigating  tbemercantllestand- 
Ing  of  G.  H.  Orannis  &  Son,  merchants  do- 
ing buslaees  In  Salem,  S.  D. ;  the  informa- 
tion to  be  used  for  the  bennflt  of  the  ens- 
tomera  of  B.  0.  Dun  &  Co.  On  the  trial 
the  only  witness  called  for  the  state  was 
O.  W.  Orannis,  and  Charles  A.  Morgan 
tevtlfled  on  his  own  behalf.  From  the  tes- 
timony It  appeared,  without  contradic- 
tloD,  that  the  mercantile  agency  of  B.  O. 
Dnn  ft  Co.  is  a  commercial  agency,  within 
the  meanlugof  chapter  64,  Seas.  La  ws  1890 ; 
that  B.  O.  Dnn  ft  Co.  bad  not  c<implied 


with  the  provisions  of  that  act,  and  were 
not  entitled  to  transact  bnslnees  In  this 
state  under  its  provisions;  that  plaintiff 
In  error  was  actmg  as  agent  of  B.  G.  Dun 
&  Cu.  in  receiving  and  procuring  reports, 
and  that  be  had  obtained  no  certificate  of 
authority  from  the  state  auditor.  All 
these  facts  are  admitted,  and  this  conrt  Is 
asked  to  reverse  the  Judgment  In  this  case 
on  the  sole  ground  of  the  nnconstltution- 
ality  of  the  law  under  which  the  Informa- 
tion was  filed. 

Section  21  of  article  8  of  the  constitution 
of  the  state  of  South  Dakota  provides: 
"No  law  shall  embrace  more  than  one  sub- 
ject, which  shall  be  expressed  In  Its  title. " 
The  title  of  chapter  54  of  the  Session  Laws 
of  1890  Is  "An  act  to  anthorlse  and  regu- 
late within  the  state  the  business  of  com- 
mercial agencies,  credit  companies,  and 
guaranty  associations."  The  plaintiff  In 
error  contends  that  this  act  violates  the 
constitutional  provision  In  two  particu- 
lars: Flrat,it  embraces  not  one, but  three, 
distinct  subjects,  commercial  agencies, 
credit  companies,  and  and  guaranty  asso- 
ciations ;  second,  the  subject  ot  the  bill  Is 
not  expressed  in  its  title,  and  the  act  not 
only  attempts  to  authorize  and  regulate 
the  business  of  commercial  agencies,  etc., 
but  also  attempts  to  Impose  upon  them  a 
gross-earnings  tax. 

Chapter  54  of  the  Session  Laws  of  1890 
provides  that  no  company,  association. 
Individual,  or  association  of  individuals, 
formed  under  the  laws  of  this  or  any  oth- 
er state  or  foreign  government,  shall 
transact  the  business  of  a  commercial 
agency,  without  flrit  receiving  a  certifi- 
cate from  the  state  auditor.  The  act  also 
provides  that  the  state  auditor  shall  Issue 
no  certificate  unless  a  deposit  of  fSO.OOO  be 
made  with  the  state  treasurer,  and  other 
formalities  complied  with.  The  act  fur- 
ther provides  that  the  Individual,  compa- 
ny, or  association  transacting  the  busi- 
ness of  a  commercial  agency  within  this 
state  shall  make  a  sworn  statement  of 
their  financial  condition,  and  pay  Into  the 
hands  of  the  state  treasurer  a  specific  tax 
of  2  per  cent,  on  the  total  amouut  received 
from  all  sources  growing  out  of  the  busi- 
ness transacted  In  the  state.  The  act 
makes  it  unlawful  for  any  person  to  act 
within  the  state,  as  agent  or  otherwise,  in 
receiving  or  procuring  reports,  etc.,  with- 
out having  procured  from  the  state  audi- 
tor a  certificate  of  authority  tberelor,  and 
Imposes  as  a  penalty  for  the  violation  ot 
any  of  its  provisions  a  fine  of  not  less  than 
$260.  The  question  Involved  In  this  case 
has  been  ably  and  thorout^bly  discuBsed 
by  learned  counsel.  In  the  preparation  of 
this  opinion,  and  In  the  conclusion  at 
whirh  we  have  arrived,  we  have  been 
greatly  assisted  by  and  are  under  obliga- 
tions lor  the  full  and  complete  collection 
of  authorities  in  the  briefs  presented  at  the 
arguments  by  the  plaintiff  In  error,  as  well 
as  by  the  attorney  general,  and  we  take 
pleasure  in  making  this  acknowledgment. 
The  nature  of  the  investigation  upon 
which  we  are  about  to  enter  renders  the 
following  citation  from  the  pen  of  Chief 
Justice  Shaw,  in  the  case  of  In  re  Welling- 
ton, Vi  Pick.  95,  peculiarly  appropriate : 
"The  delicacy  and  importance  ot  the  sub- 


Digitized  by^OOQlC 


316 


NORTHWESTERN  REPORTER,  Vou  48. 


(S.D, 


Ject  may  render  It  not  Improper  to  repeat 
what  bae  been  bo  often  auggeeted  by 
coorta  of  Jastlce,  tbat,  when  called  npon 
to  pronounce  the  invalidity  of  an  act  of 
legtelation,  passed  with  all  the  forms  and 
Boleranltiea  requisite  to  eire  it  force  of 
law,  courts  will  approach  the  question 
with  great  caution,  examine  it  in  every 
possible  aspect,  and  ponder  npon  it  aa 
long  as  deliberation  and  patient  attention 
can  throw  any  light  on  the  subject,  and 
never  declare  a  statute  void  nnlera  the 
nnllityaod  invalidity  of  the  act  are  placed, 
in  their  Judgment,  beyond  a  reasonable 
doubt."  Judge  Cooley,  another  eminent 
Juriat,  also  announces  another  principle 
in  hisConstltntional  Limitations,  (6th  Ed. 
193,)  as  follows:  "Being  required  to  d&. 
Clare  what  the  law  is  In  the  casea  which 
come  before  them,  fhey  [courts]  must  en- 
force  the  constitution  aa  the  paramount 
law,  whenever  a  legislative  enactment 
comes  in  eonflict  with  it. "  We  may  safely 
assert,  from  a  careful  examination  of  au- 
thorities and  decisions  of  oar  must  emi- 
nent courts,  that  the  general  rule  is  that, 
when  a  party  assails  the  constitutionality 
of  an  act,  he  must  show  beyond  reaaona. 
ble  doubt  that  it  is  In  violation  of  the  fun- 
damental principles  of  our  government. 
Every  presumption  is  in  favor  of  the  valid- 
ity of  a  legislative  act,  and  it  is  for  the  at. 
tacking  party  to  show  that  his  rights  are 
invaded  by  that  act,  and  that  it  does  not 
come  within  the  Intimate  exercise  of  the 
powetB  conferred  by  the  constitution. 

The  proviaiona  of  onr  constitution  in  re- 
lation to  the  title  of  enactments  of  the  leg- 
islature are  found  contained  in  the  consti- 
tutions of  27  of  the  states  of  the  Union. 
The  variations  are  slight  and  immaterial, 
—Home  requiring  the  object,  others  the 
subject,  of  the  act  to  be  expressed  in  the 
title;  some  declaring  the  whole  anactment 
void,  others  only  so  much  thereof  as  la 
not  so  expressed.  The  courts  of  these  sev- 
•ral  states  with  great  uniformity  have 
eoncorred  in  anstainlng  their  constitu- 
tions, and  without  hesitation  condemning 
the  legislation  In  violation  of  its  provis- 
ions. The  object  and  purpose  of  such  a 
constitutional  provision  has  been  very 
clearly  and  tersely  stated  by  the  supreme 
court  of  Michigan,  in  the  case  -of  People 
V.  Mabaney,  18  Mich.  494.  Thecourt  says: 
"The  history  and  purpose  of  this  consti- 
tutional provision  are  too  well  under- 
stood to  require  any  elunidation  at  our 
bands.  The  practice  of  bringing  together 
in  one  bill  subjects  diverse  in  their  nature, 
and  having  no  necessary  connection,  with 
a  view  to  Ci>mbine  in  their  favor  the  ad- 
vocatesot  all,  and  thus  secure  the  passage 
of  several  measures,  no  one  of  which  could 
succeed  upon  its  own  merits,  was  one 
both  corruptive  of  the  legislator  and  dan- 
gerous to  the  state.  It  was  scarcely  more 
BO,  however,  than  another  practice,  also 
intended  to  be  remedied  by  this  provision, 
by  which,  through  dexterous  manage- 
ment, clauses  were  inserted  in  bills  of 
which  the  titles  gave  no  Intimation,  and 
their  passage  secured  through  leitlBlatlvo 
bodies  whoue  members  were  nut  generally 
aware  of  their  Intention  and  effect.  This 
clause  was  not  designed  to  embarrass  leg- 
islation  by  mnltiplyiug   the    number  of 


bills,  but  it  was  intended  to  put  an  end 
to  vicious  legislation,  which  was  Uttla 
better  than  a  fraud  on  the  public,  and  to 
require  tbat  in  every  case  the  proposed 
measure  should  stand  upon  its  own  mer- 
its. "  Judge  Oardineb,  of  New  York,  says 
the  purpose  was  tbat  neither  the  members 
of  the  legislature  nor  the  public  shonid  be 
misled  by  the  title.  Insurance  Co.  v. 
Mayor,  8  N.  T.  241.  Judge  Colb,  of  Wis- 
consin, says  the  design  and  purpose  of  the 
provUion  was  obviously  to  prevent  the 
mischief  of  uniting  together.  In  thebsame 
bill,  various  objects  which  had  no  neces- 
sary connection  with  each  other,  and  in 
order  to  guard  the  legislature  and  com- 
munity affected  by  the  law  against  sur- 
prise and  imposition.  Durkee  v.  City  of 
Janesvllle,  26  Wis.  897.  The  supreme 
court  of  Iowa  says:  "The  intention  of  the 
provision  of  the  constitution  was  to  pre- 
vent the  nnion,  in  the  same  act,  of  iucoo- 
gruous  matter,  and  of  objects  baving  no 
connection,  no  relation,  and  with  this  It 
was  designed  to  prevent  sorprise  in  legis- 
lation, by  having  matter  of  one  nature 
embraced  In  a  bill  whose  title  expressed 
another."  State  v.  Judge,  2  Iowa,  280; 
State  V.  Silver,  9  Nev.  227.  And  similar 
expressions  may  be  found  in  many  report- 
ed cases.  St.  Louis  v.  Tiefel,  43  Mo.  678; 
Mayor  v.  State,  4  Ga.  88;  Davis  v.  State, 
7  Md.  161.  Judge  Coolpy.  In  his  work  en 
CoDBtltutional  Limitations.  (6th  Ed.  173.) 
says:  "It  may  therefore  tie  assumed  as 
settled  that  the  purpose  of  these  provis- 
ions was— First,  to  prevent  'hodge-podge' 
or  'log-rolling'  legislation;  aeeoad,  to 
prevent  surprise  or  fraud  npon  the  legisla- 
ture by  means  of  provisions  in  bills  of 
which  the  titles  gave  no  intimation,  and 
which  might  therefore  be  overlooked,  and 
carelessly  and  unintjntionally  adopted; 
and,  third,  to  falriy  apprise  the  people, 
through  such  publication  of  legislative 
proceedings  as  Is  usually  made,  of  the 
subjects  of  legislation  that  are  being  con- 
sidered. In  order  that  they  may  have  op- 
portunity of  being  beard  thereon,  by  peti- 
tion or  otherwise,  if  they  bo  desire. " 

In  view  of  these  citations,  and  many 
more  to  the  same  effect  tbat  might  ba 

auoted,  the  object  of  the  constitntlonal 
mltatlon  and  restriction  Is  plain,  and 
clearly  defined.  The  object  of  this  consti- 
tutional provision,  and  the  mischief  in- 
tended to  be  remedied,  having  been  as- 
certained, it  then  becomes  necessary,  for 
its  proper  construction,  to  know  whether 
it  is  mandatory  or  merely  directory.  It 
would  seem,  in  a  general  sense,  to  be  a 
dangerous  doctrine  to  announce  tbat  any 
of  the  provisions  of  the  constltatlon  may 
be  obeyed  or  disregarded  at  the  mere  will 
or  pleasure  of  the  legislature,  unless  it  is 
clear  beyond  all  question  that  such  waa 
the  intention  of  the  framersof  that  lustra- 
ment.  The  f  uudamental  la  w  Is  paramount 
to  all  others,  and  to  say  that  any  of  its 
proviBions  are  unessential,  and  of  no  par- 
ticular importance,  would  seem  to  be 
lowering  the  dignity  of  the  ground-work 
npon  which  all  law  Is  based.  If  it  should 
be  looked  upon  as  directory,  and  so  treat- 
ed by  the  legislature,  the  moral  obliga- 
tion resting  upon  them  to  faithfully  sup- 
port the  constitution  would  be  disregard- 
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Bd,  and  boob  Ibwb  wonld  be  enacted  that 
K-onld  be  oatslde  ut  and  beyond  the  limits 
of  that  Instroment.  In  all  the  states  hav- 
ing such  a  restrictive  provision,  In  which 
tbe  question  has  arisen,  except  Ohio,  and 
California,  under  her  former  constitution, 
the  command  has  been  held  to  be  manda- 
tory. In  Cannon  v.  Mathes,  8  Heislt.  604, 
Nicholson,  C.  J.,  calling  attention  to  the 
words  of  tbe  constltntlon,  that  *no  bill 
ahall  become  a  law  which  embraces  more 
than  one  sabject. "  "  This, "  be  said,  "  is  a 
direct,  positive,  and  Imperative  llmita- 
Hun  upon  the  power  of  tbe  legislature; 
*  *  *  it  is  not  a  law  of  the  state  it  it 
embraces  more  than  one  sabject."  The 
same,  in  substance,  are  tbe  following  de- 
cisloM,  opou  slmtiar  constitutional  pro* 
visions:  Bober  v.  People.  49  N.  7.  1S2; 
People  V.  Parks,  68  Oal.  686;  People  v. 
FlemloR,  7  Colo.  280,  8  Pac.  Rep.  70;  Asso- 
ciation V.  Robinson,  69  Ala.  413:  Super- 
visora  T.  Ueenan,  2  Kllnn.  880,  (Oil.  281;) 
Gannon  t.  Hemphill,  7  Tex.  184;  Commls- 
sionera  t.  Bailey,  18  Kan.  607;  State  v. 
Miller.  4ft  Mo.  406;  Penninston  v.  Wool- 
folk,  79  Ky.  18;  Uolese  v.  Pierce,  124  III. 
140, 16  N.  B.  Rep.  318;  People  v.  Denahy, 
20  Mlcb.  S49. 

It  will  thus  be  seen  that  the  courts,  with 
great  unanimity,  enforce  tbe  constitution- 
al provision  in  all  cases  falling  within  the 
mlscblets  Intended  to  be  remedied.  Opon  a 
critical  examlnatloD  of  these  cases,  how- 
ever. It  will  be  seen  that,  while  it  is  neces- 
sary to  construe  this  provision  so  as  to 
prevent  tbe  evUs  intended  to  be  met,  yet 
ft  is  desirable  to  avoid  tbe  opposite  ex- 
treme, so  as  not  to  embarrass  the  leglsli^ 
ture  In  tbe  legitimate  exercise  of  its  pow* 
en,  and  compel  a  needless  multiplication 
of  bills,  designed  to  meet  tbe  same  object. 
The  court  says,  in  tbe  case  of  State  v.  Mil- 
ler, 46  Mo.  497:  "Tbe  courts,  in  all  tbe 
states  where  a  like  on  similar  provision 
exists,  have  given  a  liberal  Interpretation, 
and  have  endeavored  to  construe  It  so  as 
not  to  limit  or  cripple  legislative  enact- 
ments any  farther  than  what  was  necea- 
sary  by  tbe  absolute  requirements  of  the 
law. "  Tbe  objections  to  an  act  upon  the 
ground  that  it  embraced  more  than  one 
subject,  and  that  it  was  not  snlUclently 
expressed  in  Its  title,  should  be  grave,  and 
tbe  conflict  between  the  statute  and  con- 
stltntlon plain  and  manifest,  before  courts 
will  be  Justified  In  declaring  it  nneonatitu- 
tlonal  and  void.  The  constitutional 
clause  under  consideration  Is  that  no  law 
Shan  embrace  more  than  one  subject, 
which  shall  be  expressed  in  Its  title.  In 
some  cf  the  state  constitutions  the  word 
"object"  has  been  used  Instead  of  "sub- 
ject."  In  tbe  construction  of  this  clause 
the  eoorts  have  used  the  words  sjmony- 
moos;  which,  strictly  speaking,  is  not  so. 
Tbe  "subject  "^  of  a  statute  is  the  matter  of 
public  or  private  concern  for  which  tbe 
law  is  enacted :  the  object  is  the  aim  or 
purpose  of  the  enactment. 

The  consUtntional  requirement  in  our 
constitution  is  addressed  to  the  subject. 
This  subject  must  be  single.  Tbe  provis- 
ions of  the  act  must  all  relate  directly  to 
tbe  same  sut4eet,  have  a  natural  connec- 
tion, and  not  be  foreign  to  the  snbject  as 
stated  In  the  title.    The  title  must  state 


the  snbject  of  the  act  for  the  Information, 
not  only  of  the  legislature,  but  of  tbe  pub- 
lic generally.  When  tbe  title  of  a  legisla- 
tive actexpresses  a  general  snbject  or  pur- 
pose which  is  single,  all  matters  which  are 
naturally  and  reasonably  connected  with 
it,  and  all  measures  which  will  or  may 
facilitate  the  accomplishment  of  the  pur- 
pose so  stated,  are  germane  to  its  title. 
There  is  no  constitutional  restriction  as 
to  the  scope  or  magnitude  of  the  single 
subject  of  a  legislative  act.  It  has  been 
held  that  an  act  to  establish  the  govern- 
ment of  the  state  embraces  but  a  single 
subject  or  object,  yet  it  Inclades  all  its  in- 
stitutions,—ail  Its  statutes.  In  Dowman 
V.  Cockrlll,  6  Kan.  811,  the  coui-t  says: 
"The  unity  of  such  an  act,  covering  the 
multiform  concerns  of  a  commonwealth, 
is  the  congmity  of  all  the  details  as  parts 
of  one  '  stupendous  whole,'  of  one  govern- 
ment. That  Is  tbe  grand  subject  of  such 
a  statute  or  system  of  laws;  it  is  equally 
the  object  of  all  Its  varied  titles  of  chap* 
ters  and  sections. "  Such  la  an  act  creat- 
ing municipal  corporations.  Such  a  stat- 
ute creates  the  corporate  entity ;  invests 
it  with  and  regulates  the  exercise  of  tbe 
necessary  legislative,  taxing.  Judicial,  and 

J lollce  powers.  It  embraces  but  one  sub* 
ect.  The  separate  provisions,  granting, 
defining,  and  regulating  these  powers,  are 
but  parts  of  a  whole,  and  essential  to 
make  a  whole,— a  monlcipHllty.  Harris  v. 
People,  69  N.  Y.  600;  Moutclalr  Tp.  v. 
Bamsdell,  107  U.  8. 147,  2  Sup.  Ct.  Rep.  891; 
Orover  v.  Trustees,  46  N.  J.  Law,  800.  One 
act  may  define  all  the  crimes  and  provide 
the  procedure  in  prosecutions.  Each  crime 
to  distinct ;  the  praetlee  is  distinct ;  but  all 
tbe  provisions  of  sncli  an  act  are  congru- 
ous parts  of  a  larger  subject,  which  is  an 
entirety.  State  v.  Brassfleld,  81  Mo.  161- 
161.  Whatever  may  be  the  scope  of  an 
act.  it  can  embrace  but  one  subject,  and 
all  its  provisions  must  relate  to  that  sub- 
ject. They  must  be  parts  of  it,  incident  to 
it,  or  In  some  reasonable  sense  auxillaiy 
to  tbe  object  In  view.  This  eonstltatlonal 
requirement  to  addressed  to  tbe  subject, 
not  to  the  detalto,  of  the  act.  That  sub- 
ject must  be  expressed  in  the  title.  Tbe 
subject  most  be  single;  the  provisions  to 
accomplish  the  object  involved  In  that 
subject  may  be  multlfarions.  It  to  uot 
enough  tbattbe  act  embraces  but  one  sub- 
ject, and  that  all  Its  parts  are  germane; 
but  the  title  must  express  the  subject,  and 
comprebenslvdy  enough  to  Include  all  the 
provisions  in  the  body  of  tbe  act.  Tbe 
title  need  not  index  all  the  detalto  of  tbe 
act.  It  to  sufficient  it  tbe  language  used 
in  the  title,  on  a  fair  construction,  indi- 
cates the  purpose  of  tbe  legislature,  so 
that  making  every  reasonable  Intendment 
in  faror  of  tbe  act  it  may  be  said  that  the 
subject  of  the  law  to  expressed  In  the  tltto. 
As  said  by  tbe  supreme  court  of  Illinois, 
in  the  case  of  Johnson  v.  People,  88  111.436, 
the  constltntlon  does  not  require  that  the 
subject  of  the  bill  shall  be  specifically  and 
exactly  expressed  in  the  title;  hence  we 
conclude  that  any  expression  in  the  title 
which  calls  attention  to  the  snbject  of  the 
bill,  although  In  general  terms,  to  all  that 
is  required.  Tbe  constitution  authorises 
one  subject,  and  any  number  of  matters. 
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provided  they  have  any  natnral  or  logical 
connection  with  each  other  In  leglelatiou. 
Having  thus  briefly  stated  eome  of  the 
general  principles  and  rules  of  constrac- 
tlon  relating  to  this  constitutional  pro- 
vision, let  us  endearor  to  apply  them  to 
the  statute  before  os.  We  have  said  that 
the  provision  of  the  constitution  is  man- 
datory; that  is,  that  no  law  shall  em- 
brace but  one  subject,  which  shall  be  ex- 
pressed in  Its  title.  Vet  in  cases  not  clears 
ly  wltliin  the  mischief  intended  to  be  rem- 
edied by  requiring  the  subject  of  an  act  to 
be  single,  and  to  be  expressed  In  the  title, 
legislation  will  not  be  adjudged  void  on 
any  nice  or  hypercritical  Interpretation. 
Sound  policy  and  legislative  convenience 
dictate  a  liberal  construction  of  title  and 
subject-matter.  The  title  of  chapter  54 
is  as  follows:  "An  act  to  authorise  and 
regulate  within  this  state  the  businesa  of 
commercial  agencies,  credit  companies, 
and  guaranty  associations."  The  sub- 
ject of  the  act  Is  autboriaing  the  forma- 
tion of,  and  the  regulating  the  business 
of,  these  companies.  The  subject  Is  sin- 
gle; It  provides  a  single  mode  of  proced- 
ure and  requirement  for  companies  desig- 
nated by  the  various  names,  as  shown  In 
the  title.  It  says  that  each  shall  procure 
a  certificate  from  the  state  auditor  before 
transacting  business  in  their  respective 
lines  within  (he  state.  It  then  requires 
each  company  or  association  to  have  a 
capital  of  fSO.OOO,  and  a  deposit  of  the 
same  amount  with  the  state  treasurer,  or 
with  the  chief  financial  officer  or  auditor 
of  the  state,  where  such  company  or  asso- 
ciation is  organised.  It  also  pro  vidm  for  a 
resident  attorney  upon  whom  process  may 
be  served,  and  for  an  annual  statement  of 
Its  financial  condition,  its  income  and  ex- 
penses, and  for  the  payment  of  aspeclflc  tax 
of  2  per  cent,  of  its  total  receipts  for  bus- 
iness done  In  the  state.  It  also  provides 
tor  the  manner  of  the  appointment  of 
agents,  and  a  penalty  for  doing  business 
without  complying  with  its  provisions. 
The  subject  Is  general ;  that  Is,  authoris- 
ing and  regulating  these  companies.  The 
means  of  effecting  the  purpose  are  diverse, 
but  there  is  no  want  of  unity  on  the  sub- 
ject. One  of  the  means  of  effecting  the  reg- 
ulating of  them  is  the  denial  of  the  right 
to  do  business  unless  they  shall  obtain  a 
certificate  from  the  auditor  of  the  state, 
but  before  the  auditor  can  issue  it  the  re- 
quirements of  the  statute  must  be  com- 
plied with.  But  both  of  these  are  direct- 
ed to  the  attainment  of  one  general  pnr- 
J>08e,  and  both  areconnected  with  the  sub- 
ect  of  the  act,  and  are  but  details  of  that 
subject.  The  business  of  these  companies 
may  be  of  a  dlfferentnature.so  far  as  they 
are  severally  concerned,  but  the  act  has 
no  relation  to  that  matter.  It  does  not 
create  or  define  the  respective  objects  of 
these  organisations,  but  says,  before  each 
one  shall  do  business  in  the  state,  accord- 
ing to  their  several  avocations,  they  must 
comply  with  the  statutory  regulations. 
There  is  no  force  In  the  position  that,  be- 
cause the  classes  of  the  Institutions  have 
no  connection  whatever  with  each  other 
in  their  business  relations,  the  legislature 
cannot  enact  a  law  that  will  regulate  and 
govern  all. 


But  objection  is  urged  that  theact  has  a 
plurality  of  subjects,  because  section  3  im- 
poses a  gross  earnings  tax  of  2  per  cent., 
and  provides  for  the  method  of  its  pay- 
ment, and  because  section  6  imposes  pen- 
alties tor  the  violation  of  its  provisions. 
The  subject  of  an  act  expressed  in  the  title 
includes  not  only  all  matters  which  are 
constituent  parts  of  it,  but  all  matteni 
directly  incidental  to  it.  Plank-Boad  Co.  v. 
Hannaman,  22  Ind.  484:  City  of  St.  L.onlB 
V.Green,  7  Mo.  App.  468;  Canal  Co.  v. 
Bright,  8  Colo.  144,  6  Pac.  Bep.  142;  Bn- 
fl^sh  V.  State,  7  Tex.  App.  171.  "An  act 
concerning  drainage"  Includes,  for  this 
reason,  assessments  upon  lands  benefited 
to  pay  the  expense.  WIshmler  t.  State,  97 
Ind.  160.  So  a  grant  ot  lands  in  aid  of 
public  improvements  may  contain  a  pro- 
vision exempting  the  land  from  taxation 
for  a  limited  term.  Prescott  t.  Beebe.  17 
Kan.  820.  An  act  to  regulate  a  specific 
business  may  prescribe  penalties  tor  viola- 
tion of  the  act.  Insurance  Co.  t.  Commis- 
sioners, 70  Mich. 485,88  N.W.Bep.474:  WeU 
V.  State,  46  Ohio  St.  450,  21  N.  E.  Bep.  643; 
Sykes  v.  People,  127  111.  177,  19  N.  E.  Rep. 
705;  State  v.  Stunkle.  41  Kan.  457,  21  Pac. 
Bep.  676.  A  statute  embracing  only  onegen- 
eral  subject.  Indicated  by  Its  title,  is  con- 
stitutional, no  matter  how  fully  It  may 
enter  Into  the  details  ot  that  subject. 
Turnpike  Co.  v.  Fletcher,  104  Ind.  97.  2  N. 
E.  Bep.  248;  Canal  Co.  v.  Bright,  8  Colo. 
144,6  Pac.  Bep.  142;  People  v.  Ooddard. 
8  Colo.  482,  7  Pac  Bep.  801.  As  a  means  of 
entorcingalawfor  regulating  and  licensing 
the  sale  of  Intoxicating  liquors.  It  may  pro- 
vide that  a  house  where  such  liquors  are 
sold.  It  kept  In  a  disorderly  manner,  may  be 
deemed  a  common  nuisance;  that  so  keep- 
ing it  shall  cause  a  forfeltare  of  the  license, 
and  subject  the  offender  ton  fine.  Fletcher 
V.  State,  64  ind.  462;  O'Kane  v.  State,  69 
Ind.  188.  As  a  rae^ns  of  enforcing  the  pay- 
ment of  a  special  tax  on  dealers  in  liquors, 
it  Is  germane  to  provide  that  upon  failure 
to  pay  such  tax  the  dealer  may  be  indicted 
and  punished  for  a  misdemeanor.  Brown 
V.  State,  78  Oa.  88;  Howell  v.  State,  71  Ga. 
224. 

It  can  readily  be  seen  from  the  author- 
ities above  cited  that  the  constitutional 
provision  permits  an  announcement  ot 
the  subject  of  an  act  In  Its  title,  in  general 
terms,  but.  In  order  to  facilitate  legisla- 
tion, a  very  liberal  construction  will  be 
given  to  all  matters  which  are  pertinent 
orgermaneto  the  subject  of  the  enact- 
ment. The  controlling  purpose  of  the  act 
under  consideration  Is  the  regulating  the 
companies  or  associations  named  in  the 
title.  Incidental  to  the  purpose  is  the  Im- 
position of  the  tax,  and  the  penalties  im- 
posed tor  doing  business  in  violation  of 
its  provisions.  These  are  subsidiary  de- 
tails, which  are  means  for  carrying  Into 
effect  the  object  or  purpose  of  the  act  dis- 
closed In  the  subject,  and  do  not  create  a 
plurality  of  subjects. 

The  third  objection  urged  against  the 
validity  of  the  law  Is  that  it  Is  in  viola- 
tion of  section  2,  art.  11.  of  the  constitu- 
tion, which  provides  that  "all  taxes  to 
be  raised  In  this  state  shall  be  uniform 
on  all  real  and  personal  property,  ac- 
cording to  its  value. "   We  think  the  plala- 
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tiff  In  error  la  not  In  a  position  to  raise 
this  qaesUon  at  this  time.  The  Infornia- 
tion  under  which  he  was  arrested  and 
tried  states  that  he  did  wlllfnily  and  nn- 
lawfuUy  act  within  the  state  of  South  Da- 
kota as  an  agent  for  R.  6.  Dan  &  Co.,  in 
securing  and  procuring  reports  upon  the 
financial  resources  and  standing,  personal 
credit,  honesty,  and  business  methods  of 
one  O.  H.  (irannis  &  Son,  for  R.  G.  Dun  & 
Co..  •  •  •  the  said  R.  Q.  Dun  A  Co.  be- 
ing then  and  there  an  association ;  *  *  * 
and  did  then  and  there  so  receive  and  pro- 
cnre  such  reports,  without  having  pro- 
cured from  the  state  auditor  a  certificate 
of  authority  therefor,  •  •  •  contrary 
to  the  statute  In  such  case  made  and  pro- 
Tided."  It  was  admitted  on  the  trial 
that  R.  G.  Dun  &  Co.  is  a  mercantile 
agency,  within  the  meaning  of  the  statnte 
under  consideration.  The  offense  charged 
was  non-compliance  with  the  law  In  not 
procuring  from  the  state  auditor  a  certifi- 
cate to  legally  do  business  within  the 
state,  and  not  for  non-payment  of  thespe- 
dflc  tax  upon  the  business  done  by  such 
association.  If  the  plaintiff  in  error  were 
defending  against  the  payment  of  this  tax, 
or  bad  t>een  arrested  upon  a  complaint 
specifically  stating  this  as  the  cause  why 
he  shonld  not  do  business  In  the  stae,  or 
bad  he  shown  that  the  asRociation  he  rep- 
resented had  a  capital  of  fSO.OOO,  and  had 
made  the  reqaired  deposit  with  the  state 
treasurer,  or  chief  financial  officer  or  au- 
ditor of  the  state  where  the  association 
was  formed,  In  the  manner  provided,  and 
bad  complieil  with  the  law  in  other  re- 
spects, so  that  he  could  demand  a  certifi- 
cate of  the  auditor  to  do  business,  and 
been  refused, in  a  proceeding  tocompel  the 
issuance  of  it,  it  would  have  been  material 
to  inquire  into  the  validity  of  that  pro- 
vision. This,  however.  Is  not  the  case. 
The  record  discloses  no  effort  of  the  de- 
fendant to  comply  with  the  law,  but,  on 
the  contrary,  It  was  Ignored  In  toto;  and, 
even  if  this  portion  of  the  statute  should 
be  held  to  be  void  because  uncunstltution- 
al,  the  balance  of  the  law  would  be  opera- 
tive. All  of  that  portion  of  section  8  which 
relates  to  the  filing  of  an  annual  state- 
ment of  business,  and  the  payment  of  a 
specific  tax  of  2  per  cent,  on  the  total 
amount,  might  be  stricken  out,  and  still 
tbe  law  would  be  perfect.  The  rule  Isthat 
when  the  unconstitutional  portion  Is 
stricken  ont,  it  that  which  remains  Is  com> 
plete  in  itself,  and  capable  of  being  exe- 
cntedin  accordance  with  the  apparent  leg- 
islative Intent,  wholly  Independent  of 
that  which  was  rejected.  It  must  be  sus- 
tained. The  diiBcalty  is  in  determining 
whether  the  good  and  bad  parts  of  the 
statnte  are  capable  of  being  separated,' 
wltbln  the  meaning  of  tlie  rule.  Cooley, 
Const.  Llm.  (6th  Ed.)  177.  The  first  sec- 
tion of  the  act  provides  that  It  Is  unlaw- 
ful for  any  company,  association.  Individ- 
ual, or  association  of  individuals  to,  direct- 
ly or  indirectly,  transact  business  of  either 
commercial  agencies,  credit  companies,  or 
guaranty  associations,  without  first  re- 
ceiving a  certiflcatefrom  thestateandltor. 
Section  2  provides  that  the  auditor  shall 
not  authorise  any  of  these  to  do  business 
anless  they  have  f60,000  paid-up  capital, 


and  make  a  deposit  of  f60,000  with  tbe 
state  treasurer  of  this  state,  or  the  chief 
financial  oflScer  or  auditor  of  the  state, 
where  such  company  or  association  Is  or- 
ganised, and  provldesfor  tbe  appointment 
of  a  resident  attorney  upon  whom  process 
can  be  served.  Section  8  provides  for  a 
gross-earnings  tax,  and  it  also  provides 
that  the  payment  of  this  tax  shall  be  a 
condition  precedent  to  tbe  Issuance  of 
tbe  certificate.  It  la  contended  that,  the 
payment  of  this  tax  being  made  a  con- 
dition precedent  to  the  procuring  of  the 
certificate,  If  all  the  other  requirements 
had  been  compiled  with,  tbe  auditor 
could  not  Issue  his  certificate  until  the 
reports  bad  been  made  and  the  tax  paid, 
and  therefore.  If  tbe  third  section  is  void, 
the  first  and  second  mast  be  also.  In  the 
construction  and  interpretation  of  stat- 
utes, the  presumption  is  that  the  law- 
maker has  a  definite  purpose  in  every  en- 
actment, and  has  adopted  and  formulated 
tbesobsldlary  provisions  In  harmony  with 
that  purpose.  That  purpose  is  an  im- 
plied limitation  on  the  sense  of  the  gener- 
al terms.  These  are  all  to  be  brought  in- 
to harmony.  If  possible,  and  so  construed 
that  no  clause,  sentence,  or  word  shall  be 
void,  Huperfiuons,  or  Insignificant.  It  Is 
true,  to  read  the  law  literally,  the  con- 
struction, sought  to  be  pat  upon  this  clause 
of  the  third  section  by  the  plaintiff  In  er- 
ror, may  follow  as  Indicated.  But  words 
and  clauses  in  different  parts  of  a  statute 
must  be  read  in  a  sense  which  harmonises 
with  the  subject-matter  and  general  pur- 
pose of  the  statute.  No  clearer  statement 
has  been  made,  or  can  be  made,  of  tbe  law, 
as  to  the  dominating  Infiuence  of  the  in- 
tention of  a  statute  In  tbe  construction  of 
all  Its  parts,  than  Is  found  in  Kent's  Com- 
mentaries :  "In  tbe  exposition  of  a  stat- 
nte, the  Intention  of  tbe  law-makers  will 
prevail  over  the  literal  sense  of  the  letter. 
When  the  words  are  not  explicit,  tbe  In- 
tention Is  to  be  collected  from  the  context; 
from  the  occasion  and  necessity  of  the 
law;  from  tbe  mischief  felt  and  the  rem- 
edy in  view;  and  tbe  intention  is  to  be 
taken  or  presumed  according  to  what  is 
consonant  with  reason  and  good  discre- 
tion." 1  Kent,  Comm.  461.  If,  upon  exam- 
ination, tbe  greneral  meaning  and  object  of 
the  statute  be  found  inconsistent  with 
the  literal  import  of  any  particular  clause 
or  section,  such  clause  or  section  must,  If 
possible,  be  construed  according  to  that 
purpose.  Holbroofc  t.  Holbrook,  1  Pick. 
248.  Tbe  purpose  of  this  enactment  was 
to  prevent  the  people  and  business  firms 
of  this  state  from  unjust,  fraudulent,  and 
false  reports  as  to  their  financial  stand- 
ing, and  to  provide  safe  and  responsible 
guaranty  associations,  and  to  require 
bonds  or  other  property  to  be  placed 
within  the  reach  of  our  courts  in  case  of 
Injury  done  or  an  unjustifiable  use  of  this 
privilege  to  these  companies  and  associa- 
tions. It  must  be  remembered  that  the 
company  or  association  of  which  the 
plaintiff  in  error  was  tbe  agent  Is  a  foreign 
association.  Its  right  to  do  business  In 
the  state  is  by  comity.  It  can  do  busi- 
ness In  South  Dakota  only  by  virtue  of 
the  laws  of  that  state.  The  law-making 
power  has  seen  fit  to  permit  it  to  do  so 
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nnder  snch  rcstralnta  and  regulations  aa 
It  choosea  to  impose.  It  was  also,  no 
doubt,  the  purpose  of  the  law-makers  to 
provide  that  a  tax  should  be  paid  by  rhe 
rompanies  and  aassociations  for  doing 
business  within  the  state.  Now,  no  rea- 
sonable constrnction  can  be  placed  upon 
this  act  that  will  say  that  the  law-mak- 
ers Intended  that  either  of  these  should  be 
required  to  pay  a  tax  upon  business  that 
had  nerer  been  done,  or  that  they  should 
not  do  business  until  they  had  paid  a  tax 
upon  bosiness  done  before  the  law  became 
operative.  Such  a  construction  would 
not  be  reasonable  or  Just.  Huppose  a 
company  Jnst  organised,  coming  nnder 
the  provisions  of  this  act,  having  done  no 
business,  wish  to  comply  with  the  law, 
and  should  dnly  apply  to  the  auditor  for 
a  certificate  of  authority.  It  should  pro- 
duce satisfactory  evidence  that  it  had  f60,- 

000  or  more  of  capital,  actually  paid  up, 
and  had  made  the  deposit  of  f60,000  as  re 
quired  by  law,  and  had  appointed  an  at 
torney  npon  whom  process  could  be 
served,  and  the  auditor  shonld  say :   "Mo, 

1  cannot  Issue  the  certificate,  because  you 
bavenot  made  on  annual  sworn  state- 
ment of  your  financial  condition,  business 
done,  and  particularly  the  Income  and  ex- 
pense account,  and  have  not  paid  into  the 
state  treasury  a  specific  tax  of  2  per  cent, 
on  the  total  amoout  received  from  all 
sources,  growing  out  of  the  bosiness  trans- 
acted In  the  state."  The  company,  ur  its 
duly-autboriaed  agent,  says:  "We  have 
done  no  business ;  we  are  jnst  organised; 
we  have  bad  no  receipts,  no  Income,  upon 
which  to  pay  the  tax."  "But."  says  the 
auditor,  **  the  law  says  this  is  a  condition 
precedent  to  the  Issuing  of  tbe  certificate, 
and  until  you  do  this  I  cannot  give  it. " 
Tbe  statement  of  tbe  proposition  reveals 
its  absurdity,  and  \«e  are  not  warranted 
in  making  any  such  construction  of  the 
Intent  of  the  law-makers.  This  section 
was  intended  to  operate  only  upon  busi- 
ness done  after  the  issuance  of  tbe  first  cer- 
tificate, and  tbe  eompanlea  or  associations 
had  been  in  legal  operation  long  enough 
to  make  an  Income  and  acquire  receipts 
from  tbelr  business.  No  other  construc- 
tion would  be  in  consonance  with  reason 
or  good  discretion,  and  these  sections  are 
not  so  intimately  Interwoven  that  one 
cannot  stujid  without  tbe  other. 

Tbe  remaining  objection,  and  the  one 
most  strenuously  urged  for  a  reversal  of 
tbe  Judgment,  Is  that  the  statute  upder 
consideration  Is  a  regulation  ol  commerce 
and  commercial  intercourse,  and  is  an  as- 
sumption of  power  by  the  state  legisla- 
ture which  alone  rests  In  congress,  by  rea- 
son of  article  1,  i  8,  of  tbe  constitution  of 
tbe  United  States.  Tbls  clause  of  tbe 
United  States  constitution  has  been  so 
often  before  tbe  conrts,  and  has  been  so 
freqoently  discussed  by  eminent  Jurists, 
that,  in  arriving  at  a  proper  constrnction 
of  It,  our  chief  duty  consists  In  ascertain- 
ing precisely  what  points  are  to  be  consid- 
ered as  definitely  settled  by  a  series  of 
prior  adjudications.  We  do  not  propose 
to  go  into  a  critical  analysis  of  these  de- 
cisions, nor  of  the  reasoning  on  which 
they  are  founded,  but  will  only  state  what 
we  nnderstand    to   be   the  propositions 


enunciated  and  settled  as  law  npon  this 
subject.  In  doing  so,  we  will  state  we 
have  examined  all  tbe  authorities  cited  la 
the  able  brief  of  tbe  plaintiff  In  error,  and 
many  more  bearing  more  or  less  upon  tbe 
question.  From  these  we  may  deduce  tbe 
following  propoBltiouB,  aa  having  beea 
definitely  settled  by  state  and  United 
States  courts:  (1)  That  the  term  "com- 
merce, "  as  employed  in  tbe  clause  of  seo> 
tion  8of  article  1  of  the  constitution  of  tb« 
United  States,  which  is  under  conslder«- 
tlon.  consists  of  intercourse  and  traffic. 
Including  In  these  terms  navigation;  ttM 
transportation  and  transit  of  persons  aad 
property;  as  well  as  tbe  purchase, sale, 
and  exchange  of  commodities.  For  tbe 
regulation  of  commerce,  as  thus  defined, 
there  can  he  but  one  system  of  rules  appli- 
cable to  the  whole  conntry.  and  that  con- 
gress Is  the  only  authority  whinb  can  act 
upon  that  subject.  (2)  That  when  coo- 
grees,  in  tbe  exercise  of  its  constitutional 
right,  does  legMate  on  that  particular 
subject.  Its  authority  is  paramount  and 
exclusive.  (8)  That  U  the  state  has  not 
the  constitntional  power  by  means  of  di- 
rect legislation  to  regulate  such  inter- 
course, it  cannot,  by  Indirect  methods,  ae- 
complish  what  it  is  forbidden  to  do. 
These  propositions  are  sustained  by  tbs 
following  authorities:  Gibbons  v.  Og- 
den.  9  Wheat.  1 ;  Passenger  Cases,  7  Bow. 
28S;  Holmes  v.  Jennison.  14  Pet.  640;  Sin- 
not  V.  Davenport,  '^2  How.  227 ;  Hays  t. 
Steam-Ship  Co.,  17  How.  696;  Brown  ▼. 
Maryland,  12  Wbeat.  419;  Bobbins  t. 
Shelby  Co.,  120  U.  S.  488,  7  Sup.  Ct.  Bep. 
592;  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co., 
96  U.  S.  1 ;  Lelonp  v.  Port  Mobile,  127  U. 
S.  640,  8  Sup.  Ct.  Bep.  1380;  Asherv.  Texas, 
138  U.  S.  129, 9  Sup.  Ct.  Bep.  1. 

Since  tbe  case  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  It  has  never  been  doubted  that 
commercial  Intercourse  Is  an  element  of 
commerce  which  also  comes  within  tbe 
regulating  power  of  congress,  and  that 
article  1,  §  8,  of  the  constitution,  extends 
to  all  matters  involving  subjects  which 
pertain  to  or  affect  commerce.  In  view  of 
these  propositions  of  law  relating  to  com- 
merce and  commercial  intercourse,  tbe 
question  for  determination  is,  are  mercan- 
tile agencies  such  legitimate  and  useful  In- 
struments of  commerce  as  to  put  them  ex- 
clnslvely  nnder  the  regulation  of  congreos. 
and  free  from  state  control?  Mercantile 
commercial  agencies,  as  we  understand 
them,  are  establishments  wfalcb  make  a 
bosiness  of  collecting  Information  relating 
to  tbe  credit,  character,  responaibllltjr, 
general  reputation,  and  other  matters 
affecting  persons,  firms,  and  corporations 
engaged  in  business,  for  the  purpose  of 
furnishing  this  information  to  its  cna- 
tomers  for  a  cash  consideration.  These 
agencies  have  become  recognised  and  per- 
manent adjuncts  to  tbe  world  of  trade. 
Their  rise  and  progress  are  of  but  recent 
date.  According  to  a  little  work  entitbtd 
"The  Law  BelaUng  to  MercaotUe 
Agencies, "  recentiy  published  by  T.  A  J. 
W.  Johnson  ft  Co.,  Phlladelpbia.  and 
written  by  I.  W.  Errant,  tbe  American 
system  of  mercantile  agencies  owes  Its 
origin  to  the  work  done  by  one  Church, 
who  was  at  first  a  commercial  traveler. 
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On  bia  bcnhtesa  toviB  it  was  Ma  euatum  to 
Biake  notea  for  bis  own  OBe,  as  to  the 
habita.  ete^  of  dltterant  peraooa  and  firma 
with  wfaoaa  be  dealt.  Other  merchants, 
hrrarlBg  ot  bis  cvstom,  woald  come  to 
him.  ami  »ak  iaioraiatlrnn  In  relation,  to 
the  same  peiaoas.  At  last  be  was  em- 
ployed bx  80  New  York  boaaet;  to  travel 
'  in  tite  aouth  aod  woat  to  coUiwt  UionBar- 
tiun  fur  them.  His  labors  suKi^estvd  tha 
itkn  of  cstaibUfikinK  an  inatitutioa  wlUch 
rtioald  make  a  bualncaa  o(  coHeetiog  lidor- 
roation  coaccrsinf:  the  reapoaaibtilty,  etc., 
of  luca)  bufiinpfia  ftrms  and  eorporatk>aa 
that  were  aceklac  ctedit  in  the  largsc 
citiea.  In  IMl  the  ftrat  ofganised. "  Mev- 
caotit*  Ageacy"  was  formed  by  Lewis 
Tappo».  This  was  followed  in  1842  bj 
aKCttllcd'*TheCoauaerclalA«eacy.''  The 
mercaintile  aseaesF  oS  Tappan  was  aoc- 
caeded  lny  BeolaDio  Doaflas  ft 'Go.,  and 
thiH  firm  by  R.  G.  Dma  ft  Go.  A  tew  years 
aftvr  tlie  aatabUshmeat  of "  The  MercautUa 
▲geocy"  mnA  the  "ComBwrelal  AReaey, "  J. 
IL  BnMtatreet  eatabllahedl  "Tha  Im- 
Iirovad  Mercantile  AseacT',''  which  was 
aomayesraattarwards,  Incorporated,  and 
known  as  *The  Bradstitet  Company." 
The  mercaoitlle  and  eomiiMrelal  a«enciea 
we>e  orlKlnally  eatabliahed  tor  the  pas* 
poae  ol  reporting  the  credit  ot  bayera.  It 
was  Biradstreet  wltoftntpuhUabed  a  book 
girlnie  raMnga.  Tb»  otkflf  agancias  sooa 
followad  his  example.  Lattaily,^  there 
have  been  established  what  »r»  termed 
"Spectal  AKieneiaa,"  wivlcb  ccmflo*  tham- 
aalTCS  to  reporting  a  v«urticular  bualnesBv 
aneh  Hi.fonilt«re.aftati<mer3r»lewdry,  and 
haidwan.  Without  going  inta  dataila  aa 
to  the  nathods  employed  by  tbera.  it  may 
be  said  that  the  United  States  and  Canada 
are  divided  into  dlstvlcta,  each  district  r»- 
portiwc  Us  tenrltory,  bat  then  is  adjaJJy 
iaterritange  of  informatloa  betweea  the 
dixtrlc^a  Conraapoudenta  are  aelectedL 
residiagtn  tlw  aeveraJL  to  was  aadcitles', 
whoRw  apecial  basinees  is  to  eoHaet  inlor- 
raation.  letating  to  the  resident  basloess 
Arms  ol  tbeir  reepeetlve  places.  The 
agency  is  tta^  agent  ot  the  mercbant  or 
anlMKrrlber.  The  contract  slgnied  by  a  auU- 
acriber  to  "Tlia  Bradstreet  Company" 
reads  OB  follows:  "The  undersigned  here- 
by employs  the  Bradstreet  Company  to 
inreHtigate  and  report, "etc.  It  is  to  be 
presnmed  that  aU  tlie  other  agencies  nse 
similar  contracts  with  their  customers  or 
snhscrtbers.  Tlie  foltowlog  extract  is 
taken  from  a  written  contract  made  be- 
tween a  subscriber  and  tbeR.  G.  Dun  ft 
Co.  Agency,  as  reported  la  the  case  ot  Dun- 
can T.  I>an,  tried  in  the  United  States  cix- 
cn!t  court  tov  the  eastern  dlntrict  of  Penn- 
aylvania,  and  toaod  ia  9  Cent.  Law  J., 
151 :  "  Tba  said  proprietors  are  to  com- 
manlcata  toi  us,  on  request,  for  our  use  in 
onr  boainess,  as  an  aid  to  us  la  determin- 
ing tbe  profMiety  ot  giving  credit,  such  in- 
fnrmation  as  they  may  possess  concern- 
ing tbe  mercantile  standing  and  credit  ot 
merchants,  traders,  manufacturers,  etc., 
throughout  thei7nitad  States  and  Canada. 
It  is  agreed  that  such  information  has 
mninly  been,  and  shall  mainly  be,  ob- 
tained and  communicated  by  servants, 
clerks,  attorneys,  and  employes  appointed 
aa  oar  aub-agents  in  our  behalf  by  ttie 
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said  Bl.  G.  Dun  &  Co.  The  said  inlonna- 
tios  to  be  communicated  by  tha  said  B.G. 
Oaa  &  Co.  in  accordance  with  tbe  follow- 
Log;  rules  and  stipulations,  with  wlilch  we. 
sabocrlbers  to  the  agency  as  aloresaid. 
agreeto  comply  faithfully,  to-wit:  •  •  • 
The  said  R.  G.  Don  &  Co..  shall  not  be  r&> 
sponsible  for  any  loss  caused  by  tbe  neg- 
lect of  any-  ot  tbe  aervanta,  attorneys, 
clerks,  and  mnployes  in  procuring,  collect- 
ing, and  communicating  the  said  informa- 
tion, and  the  actual  verity  or  correctness 
of  tbe  said  Informatfon  ia  in  no  manner 
guaraatled  by  aaid  R.  Q.  Dun  &  Co. "  It 
wUl  thus  ba  seen  that  tha  business  is  mere- 
ly  a  burcAu  at  laformatloa,  acting  as  tba 
agent  ol  Its  ampUiiyeBSv  and  Its  ob}eet  ia  to 
eonert  and  Impart  infamnatlon  to  thoaa 
who  imy  ft>r  it.  II  la  troa  that  this  in- 
formation may  be  confined'  wttbln  the 
limits  of  tbe  state,  or  it  may  cross  state 
lines,  both  in  its  collection  end  its  dltsseml- 
nation,  but  to*  this  raaaon  It  cannot  be 
called  Interatate  commerce.  It  is  strong- 
ly niged  Iry  tbe  platntUf  In  arror  that 
tbeacr  ageneiCB  am  Inatramenta  ot  com- 
aaarce,  and  are  taat  as  ntceasary  to  mod- 
em commerce  as  railroads  antd  telegraphs, 
and  without  tbem  the  tree  Interchange  of 
ccuajDMCGf  would  be  hindered  and  delayed. 
We  are  unable  to  a^ree  with  thia  conten- 
ticui.  Intoruation  or  iateUIgenee  Is  not 
an  article  ot  "commerce,"  In  any  proper 
meaning  of  that  word.  Xettber  are  they 
snbjeets  ot  trade  and  barter,  ottered  In  the 
nurket  an  something  having  an  existence 
and  value  indepeadent,  ot  tbe  parties  to 
tbem.  Neither  are  they  commodities,  to 
b«  ahlf  ped  or  forwarded  from  one  state  to 
another,  and  there  put  up  for  sale.  The 
Inlurmation  furnished  by  mercantile 
agemUea  to  BubBerU>ers  ot  their  rating 
books  is  like  other  personal  contracts  be- 
tween parties.  It  is  individual  inlta  char- 
acter, and  has  no  relation  to  tlie  general 
public.  Tbe  mercantile  agency  is  not  a 
common  carrier.  It  is  no  intermediate 
instrument  to  disseminate  Its  Information, 
but  it  is  a  collector,  storer,  and  holder  nt 
It,  to  be  given  directly  to  those  who  wish 
to  purchase  or  pay  tor  it.  The  tdegraph, 
the  steam-boat,  and  railroad  axe  Instni- 
ments  of  commerce,  because  it  is  by  tbeir 
tatstru mentality  that  articles  and  com- 
modities are  purchased,  exchanged,  and 
carried  from  one  country  or  state  to  an- 
other. Thetelegraph  and  post-office  trans- 
mit' the  order  from  the  purchaser  to  the 
seller;  tbe  steam-boat  and  railway  carry 
and  deliver  the  goods  and  arttclea  from  the 
seller  to  the  purchaser.  A  mercantile 
agency  does  neither.  As  well  say  that  the 
ahlp-buSlder,  by  whose  skill  and  money  a 
sikip  or  steam-boat  is  floated  on  river, 
lake,  or  ocean ;  tbe  mechanic,  whose  labor 
couRtructs.  or  the  engineer  who  runs  the 
engine  or  car  upon  the  raUroad ;  the  oper- 
ator who  sends  the  message  upon  tbe 
wire,— are  Instruments  of  commerce,  and 
properly  coming  witbtn  the  clanHe  ot  tha 
UnUed  States  constitution  regulating  inter- 
state commerce.  The  business,  as  con- 
ducted by  mercantile  ageiMSlea,  may  be 
an  adjunct  of  commerce  and  ot  commer- 
cial transactions,  but  It  la  a  separate  and 
distinct  appliance,  and  does  not  come 
within  the  principles  of  law  which  govern 


Digitized  by^OOQlC 


NORTHWESTERN  REPOBTEB,  Vol.  48. 


(MiniK 


or  regulate  either  of  them.  The  law  un- 
der which  the  plaintiff  in  error  was  tried 
and  convicted  being  valid,  and  no  error 
appearing  in  the  court  below,  its  judg- 
ment is  affirmed.  All  the  ludgee  concur- 
ring. 

Notes  et  al.  r.  Lanb. 
(Supreme  Court  q/SoitthDokoto.  Uarch  19,1801.) 
APPBAIr— Rboobp— Bt  a  wwatioh  ow  Obioixai. 
Fapkbs. 
1.  Tl>e  rules  of  this  ooort  contemplate  a  oare- 
fally  prepared  abstract  or  abstracts,  which  sliaU 
take  the  place  of  the  original  rec<»d,  for  Uie 
purpose  of  the  hearing  and  decision  of  the  oase. 
8.  The  case  will  Be  heard  and  decided  npon 
the  facts  so  presented,  and  the  original  papers 
will  not  be  ezamined  in  this  covirt,  except  to 
settle  a  disagreement  between  abetraota. 
OrerrolUig  45  N.  W.  Rep.  837. 
(SylkdnM  by  th«  Cowrt.) 

Appeal  from  district  eonrt,  Spink  coun- 
ty. 

H.  C.  A  T.  J.  W&lab,  C.  T.  Howard, 
and  John  B.  A  W.  H.  Sunbora,  for  appel- 
lants. N.  P.  Bromley  and  A.  B.  MoIriUe, 
(or  respondent. 

Kbllam,  J.  This  case  was  originally 
heard  and  decided  at  the  February  term, 
1890,  of  this  coart,  and  Is  reported  in  46 
N.  W.  Rep.  827.  As  stated  In  the  former 
opinion,  it  was  submitted  on  the  briefs 
and  arguments  in  Drug  Co.  v.  Lane,  Id. 
S29.  There  was  a  printed  abstract  of  the 
case,  bat  no  brief,  except  as  by  agree- 
ment the  brief  in  the  Drug  Co.  Case  was 
considered  and  treated  as  a  brief  in  this 
case.  The  case  was  an  appeal  from  an  or- 
der of  the  district  eonrt  discharging  an  at- 
tachment. The  printed  abstract  stated 
that  the'  warrant  of  attachment  was  Is- 
sued upon  an  affidavit  charging  that  the 
defendant  had  "assigned,  disposed  of,  and 
secreted  his  property,  and  was  about  to 
assign,  dispose  of,  and  secrete  his  proper- 
ty, with  intent  to  defraud  his  creditors. " 
Defendant  moved  to  discharge  the  attach- 
ment upon  affidavits,  which  at  least  at- 
tempted to  deny  that  he  had  or  was  about 
to  assign  or  dispose  of  bis  property  with 
such  intent,  but  they  were  silent  as  to  the 
charge  of  secretion.  That  was  not  denied. 
In  the  examination  of  the  case  alter  argu- 
ment, upon  referring  to  the  original  pa- 
pers, and  for  the  moment  overlooking  the 
abstract  and  its  statements,  we  discovered 
that  the  original  affidavit  npon  which  the 
warrant  was  issued  did  not  cbarge  secre- 
tion, and  that  consequently  defendant 
would  not  be  required  to  deny  it;  and  we 
decided  the  case  upon  what  we  tuand  In 
the  original  papers,  instead  of  upon  the 
facts  presented  by  the  abstract,  and  in  this 
we  think  we  were  wrong.  Our  rules  of 
court  contemplate  a  carefully  prepared  ab- 
stract, which  will  ordinarily  takethe  place 
of  the  record, for  the  purposes  of  the  argn- 
ment  and  decision  of  the  case.  Rule  17  re- 
quires the  appellant,  or  plaintiff  in  error. 
In  all  clvU  actions,  to  prepare,  print,  and 
serve  npon  the  ad  verse  counsel  an  abstract 
which  shall  set  forth  so  much  of  the  record 
in  the  cause  as  Is  necessary  to  a  full  under- 
Btani'.lng  of  all  the  qnestlons  presented  to 
the  eoort  for  decision.    Rale  18  supple- 


ments this  by  providing  that,  if  the  re- 
spondent or  defendant  in  error  deems  the 
abstract  of  the  appellant  or  plaintiff  In  er- 
ror imperfect  or  unfair,  he  may.  In  tnni, 
prepare,  print,  and  serve  such  additional 
abstract  as  he  shall  deem  neceesaiy  to  m 
full  understanding  of  theqaestlons  present- 
ed. Said  rule  17  sets  out  a  very  full  and 
complete  form  for  such  abstract,  thus  em- 
phasising its  importance.  The  obvloua 
purpose  of  these  rules  is  to  provide  an  ab- 
stract or  abridgment,  which  shall  fairly 
exhibit  so  much  of  the  record  as  will  pre- 
sent the  questions  of  error,  to  be  used  as  a 
substitute  for  a  usually  voluminous  rec- 
ord, much  of  which  would  ordinarily  have 
no  bearing  upon  the  particular  qneatloM 
to  be  considered  and  dettided.  The  appel- 
lant's abstract  is  a  representation,  on  tola 
part,  tbqt  the  statements  therein  are  a 
fair  and  true  presentation  of  so  much  ot 
the  record  as  he  deems  necessary  to  a  full 
understanding  of  the  qnestlons  presented. 
If  respondent  concede  its  correctness,  he 
Indicates  it  by  his  silence;  otherwise  he 

?irepares  an  additional  abstract,  as  in  rule 
8.  If  he  raise  no  question  as  to  its  cor- 
rectness, he  is  taken  td  accept  it,  and  It  la 
treated  by  the  court  as  a  full  and  fair 
statement  of  the  facts,  by  which  the  hear- 
ins  and  decision  of  the  case  Is  to  be  gov- 
erned. The  court  takes  such  abstract,  so 
admitted  by  both  parties  to  be  correct, 
as  the  undisputed  facts,  and  only  exam- 
ines the  original  record  when  there  is  a 
disagreement  between  the  appellant's  and 
respondent's  abstracts.  We  think  it  prop- 
er to  state,  however,  that  we  shoold  not 
feel  Inclined  to  hold  the  rule  of  the  verity 
of  the  abstract  so  inflexible  as  to  foreclose 
any  application  to  this  court  to  allow  an 
amendment  ot  the  abstract.  Such  timely 
application,  under  Jastitylng  elrcnmatan- 
ces.  might  be  allowed  apon  snch  terms  as 
might  to  the  court  seem  fair  and  right. 
The  rules  of  this  court  in  respect  to  the 
office  and  force  of  the  abstract  follow  more 
nearly  those  of  Iowa  than  of  any  other 
state  whose  rules  we  have  examined,  and 
are  snbstantially  like  theirs,  and  tbe  fore- 
going intimations  are  directly  In  line  with 
the  decisions  of  that  state.  See  White  v. 
Sa very,  49  Iowa,  197;  Farmer  v.  Sasseen, 
63  Iowa,  110, 18  N.  W.  Rep.  714;  Eldredge 
V.  Bell.  64  Iowa,  129, 19  N.  W.  Rep.  879^ 
Mielens  v.  Quasdori,  68  Iowa,  C27,  28  N.  W. 
Kep.  41 ;  Bailey  v.  Association,  71  Iowa, 
690,  27  N.  W.  Rep.  770.  We  are  satisfied  we 
should  have  considered  and  decided  this 
case  upon  the  record  as  presented  by  tbe 
abstract,  and  upon  that  record  the  order 
of  the  district  court  discharging  the 
warrant  of  attachment  should  have  been 
reversed,  as  it  was  in  Drag  Co.  v.  Lane,  sa- 
pra,  and  for  the  reasons  given  in  tbeopiulon 
in  that  case.  Tbe  former  decision  of  this 
case  is  hereby  overruled,  and  tbe  order  ap- 
pealed from  is  reversed.  All  the  Judges 
concurring. 

Raubet  y.  Glknnt  et  «i. 
(Supreme  Court  ci/  Kinneaota.   Feb.  16, 1891.  > 

ADVXBSI  POBSBBSIOH— HISTAKS  in  BOOKSABT  ItSKM 

— EviDENCB— Takiho  Posbsbsioh. 
1.  The  rule  laid  down  in  Seymour  v.  Carii, 
81  Hinn.  81,  16  N.  W.  Rep.  496^  as  to  the  eSeot  el 
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an  entry  npon,  and  aaliMqaent  possession  for 
more  thaniX)  years,  of  land  beyond  the  line  of  his 
own  lot  by  one  of  two  adjoining  owners,  although 
under  a  mistake  as  to  the  location  of  the  line, 
followed  and  applied. 

2.  Where  the  original  adverse  entry  was  made 
by  the  adjoining  owner's  tenants,  ander  the  same 
misapprehension  as  to  the  location  of  the  line,  by 
the  erection  of  a  bnlldln|r,  and  thereafter  the 
landlord  executed  and  delivered  a  new  lease,  to 
tak»  eSeot  upon  the  expiration  of  the  old.  in 
which  he  made  speoUU  mention  of  said  builulng, 
•a  eoreoted  upon  the  leased  premises,  and  as  a 
part  thereof,  his  adverse  ent^npon  the  premises 
waa  at  least  as  early  as  the  dav  on  wnich  the 
new  lease  took  effeci  The  landlord's  advene 
oconpancy  and  hostile  possession  must  have  oom- 
menoed  when  hia  tenants  entered  under  the  new 
lease. 

8.  K.  and  those  who  succeeded  him  made  cer- 
tain deeds  and  leases  while  holding  adversely  to 
plaintiff  by  mistake  as  to  the  boundarr  line,  in 
which  the  premises  conveyed  and  demised  were 
deecribed  as  the  easterly  80  feet  of  lot  13,  ezoept- 
ilV  the  easterly  3  feet  previously  conveyed,  etc. 
The  atrip  of  land  in  controversy  was  a  part  of 
the  ezoepted  3  feet,  but  of  this  H.  and  his  suo- 
oeaaora  bad  no  knowledge  when  making  the  deeds 
and  leases.  Held,  that  the  exception  found  in 
theae  instruments  could  not  be  treated  as  decla- 
rations that  the  parties  making  them  made  no 
claim  to  the  land  aotnally  covered  bv  the  walls 
of  their  buildings,  or  as  oonolnsive  evidence  that 
they  did  not  hold,  or  claim  to  hold,  adversely  to 
plalntia. 

<.  Upon  an  examination  of  the  undisputed 
testimony  In  this  case,  it  Is  held  that  the  adverse 
possession  of  the  premises  in  dispute  for  the  stat- 
utory pwiod,  although  by  different  bersons,  was 
connected  as  well  as  continnous,  so  that  the  pos- 
■eaaion  of  Uie  true  owner  did  not  intervene  at  any 
ante. 
(SI/UabiM  l3v  the  Court.) 

Appeal  from  district  court,  Bamaey 
eonnty;  Orn,  Judge. 

DSYla,  Kelloftg  &  Severance,  for  appel- 
lant. Flaadrau,  Squirea  A  Cfatebeoa,  for 
teapondeuta. 

OoLUNa.  J.  Action  of  ejectment.  In 
which  lodgment  waa  entered  fordefend- 
antaln  the  trial  court,  upon  the  ground 
that  the  premtaea  bad  been  held  by  the 
defendanta  and  their  grantors  adversely 
to  the  plaintiff  for  a  iieriod  of  more  than 
20years  prior  to  the  commencement  of  the 
action.  There  waa  but  little  controversy 
over  the  facta.  In  the  year  1862  plalntllT, 
owned  the  weaterly  half  of  lot  18,  block 
28,  8t.  Panl  proper,  and  also  a  atrip  ad- 
joining the  same  on  the  west,  being  the 
eaaterly  i  feet  of  lot  12  in  ttie  same 
block,  npon  which  he  had  previously  erect- 
ed a  frame  building.  Une  Mack  was  the 
owner  of  the  rpmalnder  of  lot  12.  These 
lota  were  about  180  feet  in  depth,  and 
faced  upon  Third  street.  Mack  had,  the 
year  before,  leased  to  Nicols  &  Dean  the 
eaaterly  28  feet  of  bia  lot  for  a  period  of 
fire  yeara.  In  18C2  he  erected  for  their  use 
and  occnpancT.  as  his  tenants,  a  stone 
building,  reaching  from  the  front  of  bis 
premiaea  back  about  75  feet.  Thereafter, 
bat  prior  to  June  4, 1866,  the  tenanta  built 
a  abed,  extending  from  the  stone  building 
to  the  rear  of  the  lot,  tne  easterly  wall 
thereof  being  of  stone,  and  on  the  same 
Une  aa  the  eaaterly  wall  of  the  building. 
It  waa  not  as  high  as  this  wall,  but  sub- 
atantlally  a  continuation  of  it.  Mack  sup- 
poaed  and  believed  when  he  erected  hia 


bnllding  that  it  waa  upon  hia  own  prem- 
ises, and  that  the  east  wall  thereof  was 
on  the  line  between  himself  and  plaintiff. 
His  tenants  when  building  the  shed  sup- 
posed and  believed  that  the  east  wall 
thereof  was  upon  the  leased  pi-einlses,  and 
both  of  these  parties  supposed  and  be- 
lieved when  the  lease  waa  made  in  1862 
that  the  line  between  tbe  tracts  of  land 
was  that  afterwards  fixed  and  occupied  by 
the  easterly  walls  of  the  building  and 
shed,  when  In  fact  the  walls  of  the  build- 
ing and  of  the  shed  encroached  upon 
the  plaintiff's  land  their  entire  length. 
Tbe  atrip  of  land  in  controversy  is  that 
covered  by  this  encroachment.  Mack  died 
In  1870,  hia  intereat  descending  to  hia  wid- 
ow and  heirs  at  law,  who  sold  to  theae  de- 
fendants in  1888.  These  respective  owners 
have  been,  by  themselves  or  by  their  ten- 
anta. In  open  and  notorious  possession  of 
tbe  stone  building  and  tbe  shed,  and  the 
land  upon  which  they  stood,  from  the 
time  tbe  building  and  shed  were  erected. 
Such  possession  has  been  continuous  and 
uninterrupted  for  more  than  20  years  pri- 
or to  the  commencement  of  this  action, 
and  tbe  fact  that  tbe  walls  were  standing 
all  of  this  period  of  time  waa  patent  to 
the  plaintiff,  although  he  may  not  have 
been  aware  of  the  fact  that  any  part  of 
the  aame  were  upon  his  land. 

It  is  argued  by  plaintiff,  appellant,  that, 
because  Mack  and  hia  tenants,  Nicola  A 
Dean,  entered  into  tbe  actual  possession  of 
this  atrip  of  land  through  mistake,  and 
without  any  intent  to  do  so,  and  because 
the  former  and  those  who  have  succeeded 
him  have  held  possession  without  realis- 
ing that  a  part  of  the  stone  walls  had 
been  built  over  the  line,  such  possession 
could  not  be  accompanied  with  an  intent 
to  claim  adversely,  and  hence  was  at  no 
time  hostile  to  tbe  tme  owner.  But  on 
this  point,  and  to  tbe  extent  of  that  part 
of  the  disputed  strip  covered  by  the  wall 
of  the  building,  the  case  cannot  be  distin- 
gnlshed  from  Seymour  v.  Carli,  81  Minn. 
81, 16  N.  W.  Rep.  4»5.  In  that  case  it  ap- 
peared that  Carll  and  bis  grantors  bad 
owned,  and  bad  been  in  possession  of,  a 
certain  lot  for  more  than  20  years,  and 
that  for  tbe  same  period  of  time  Seymour, 
Sabin  &  Co.,  and  their  grantors,  had 
owned  and  been  in  possession  of  an  adjoin- 
ing lot,  save  as  to  that  portion  in  dispute. 
More  than  20  years  prior  to  the  com- 
mencement of  the  action  Carli's  grantors 
had  erected  a  house  wholly  on  their  own 
lot,  as  was  supposed,  but,  by  reason  of 
a  mistake  as  to  the  losation  of  tbe  line,  a 
part  of  tbe  bnilding  was  placed  on  tbe  ad- 
Joining  lot,  then  owned  by  tbe  grantora 
of  Seymour,  Sabin  A  Co.,  and  there  It  had 
remained  for  more  than  20  years,  under 
no  other  claim  than  that  of  title  to  tbe  lot 
on  which  the  parties  intended  to  erect  it. 
It  waa  held  that  tbe  actual,  exclusive  pos- 
aeaaion  of  Carli  and  his  grantors  waa,  to 
the  extent  of  their  occupancy,  adverse, 
notwithstanding  the  oriiclnal  entry  and 
possession  thereunder  were  by  mistake. 
The  facts  which  appear  in  that  case  and 
those  here,  so  far  as  they  relate  to  the 
erection  of  the  stone  building  and  its  occu- 
pancy, are  almost  identical.  No  distinc- 
tion can  be  made  except  aa  to  certain  doo- 
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utnentary  teBtimoDy,  eonsistlDR  of  deeds 
and  leasee  made  by  Mack  and  Ma  B«ceee> 
8ora,  to  which  reference  will  be  made  lat- 
er. Ab  before  stated,  the  sbed  was  bailt 
by  Mack's  tenants  more  than  30  years  be- 
fore the  commenceraentof  this  octton,  and, 
bad  it  been  erected  by  bim,  no  diOeronee 
would  exist  between  tbe  facts  concemlna 
It  and  those  which  sarroand  the  erectiom 
and  oecapaney  of  the  baUdlng;  the  eon- 
chiHlon  In  the  Oarll  Case  woald  apply  to 
the  enttre  strip,  cohered,  as  It  has  been,  by 
tbe  easterly  walls  of  the  building  and 
shed.  The  court  below  lonnd  that  the 
shed  was  erected  wtth  tbe  assent  of  Mack, 
entry  betng  made  on  the  tand  under  a 
claim  of  right  as  his  tenants,  and  that,  in 
fact.  It  was  the  landlord's  Intention  by 
tats  lease  to  corer  and  embrace^  and  both 
landlord  and  tenants  then  believed  that  ft 
did  cover  and  embrace,  all  of  tbe  tand 
upon  which  tbe  stmctures  were  erected. 
The  original  lease  was  not  introdaced  ta 
evidence,  bavins'  been  lost;  but  it  Is  ud- 
dtapnted  that  in  the  description  tbe  easter- 
ly 2  feet  of  lot  12  were  excluded.  The  tm- 
try  sabaeqneiitly  made  by  the  teaaBts 
tbereoa  wboi  tbey  built  the  shed  wall 
was  undoaibtedly  nnder  tbe  heUliel  (eaas- 
mon  to  all  parties,  it  seems)  that  plaln- 
tllTs  frame  building  was  npon  his  westerly 
line,  and  consequently  the  atoae  bntldlng, 
which  was  as  close  to  It  as  possibles  was 
apon  Mack's  easterly  line,  and  also — a 
most  natural  condustoa — that  tbe  line  in 
the  rear  of  the  boHding  was  an  extension 
of  that  opoD  which  it  stood:.  Tbe  testi- 
mony sustained  tbe  flndtDg  ••  to  what 
was  supposed  and  beMeved  by  Mack  and 
bis  tenants  as  to  tbe  trne  line  when  the 
latter  built  tbe  stone  wall.  There  was  no 
testtmoBy  tending  to  show  that  Mack 
positively  or  openly  assented  to  tbe  con- 
atruetlon  of  this  wall  or  tbe  shed.  But, 
taking  faito  consideration  bis  belief  as  to 
where  tbe  line  was,  that  be  bad  put  his 
tenants  in  possession  of  tbe  building 
which  stood  over  tbe  real  line,  and  that 
tbe  construction  and  maintenance  of  tbe 
shed  was  a  proper  use  of  the  leased  prem- 
ises, his  assent  may  readily  be  inferred. 
But  thin  Is  not  very  material,  for,  by 
means  of  the  lease  to  John  Nlcols  of  date 
June  4, 1866,  It  clearly  appears  that  Made 
was  then  asserting  title  to  that  part  of 
the  premises  upon  which  bis  tenants  had 
previously  erected  tbe  shed  wall,  for  he 
then.  In  express  terms,  leased  it  for  the 
period  of  five  years,  commencing  Oetot>er 
22, 1866,  on  which  day  tbe  lease  to  Nicois 
&  Dean  terminated.  In  this  instrument 
special  mention  was  made  of  the  rear  of 
the  lot,  that  part  about  GO  feet  back  of  the 
stone  building,  and  also  of  the  shed  or 
building,  as  it  waa  therein  called,  erected 
by  the  tenants.  The  earlier  lease  to  Nlc- 
ols &  Deas,  bearing  date  October  22,  ISU, 
"of  the  same  property, "  was  also  therein 
referred  to  and  recognised.  At  tbe  expira- 
tion of  this  earlier  lease,  there  was,  in  con- 
templation of  law.  surrender  of  tbe  ^tlre 
premises  occupied  by  Nlcols  &  Dean,  In- 
elndlng  both  buildings,  to  Mack,  and  he 
at  once  pot  the  new  tenant  in  possession 
of  all  of  the  same.  Had  tbe  latter  been 
^ected  by  this  plaintiff  from  that  part  of 
tbe  leased  estate  now  in  controversy,  tbe 


landlord,  Maek,  would  have  been  liable 
on  his  covenants  in  tbe  lease.  It  tbe  lat- 
ter had  not  preriously  taken  possession 
or  asserted  any  claim  to  that  strip  of  land 
covered  by  a  part  of  the  shed  wall,  and 
If  the  ori^nal  entry  by  his  tenants,  and 
thdr  sabseqnent  occupation  for  aboat 
two  years,  cannot  be  declared  his,  bia  ad- 
vprse  nnd  hostile  claim,  his  possession  by 
means  of  his  tenant  Nicois,  must  at  least 
date  from  the  commencement  of  the  let- 
ter's term,  in  October,  1866,  more  than  20 
years  prior  to  tbe  commencement  of  this 
aetioa.  Itis  obvlons  that  bis  excIuslTe,  ad- 
vatse,  and  hostile  oeenpation  and  poaaea 
lion  begBn  then.  It  It  had  not,  liefora  that 
time. 

But  it  is  claimed  by  plaintiff's  counsel 
that  tlie  successive  posaeBSfons  of  Mack, 
by  his  tenants,  of  his  heirs  and  their  gran- 
tees, to  the  litigated  premises  cannot  Im 
tacked  together  so  as  to  fom  a  cootina- 
ous  and  onlntermpted  possessioa  adverse 
to  the  plaintiff  for  tbe  essential  period  of 
time ;  citing  Sherin  v.  Brnckett,  86  Minn. 
152,  80  N.  W.  Rep.  551 ;  Vf itt  v.  Railway 
Ck>.,  38  Minn.  129,  35  N.  W,  Bep.  SB2.  The 
mle  is  there  clearly  stated.  Tbe  privity 
spoken  of  and  reqniiBlte  iathat  exiatins  be- 
tween two  Boceessive  liolders  when  tiM 
latter  takes  under  the  earlier,  as  by  d*- 
acent,  or  by  wHl,  or  grant,  or  by  a  volun- 
tary transfer  of  possession.  In  this  case 
tbe  first  tenants  surrendered,  and  Mack 
gave  possession  in  1866  to  Nlcols  of  the  en- 
tire premises  covered  by  tbe  easterly  walls 
of  bis  two-story  building  and  of  the  shed 
in  Its  rear,  with  full  lielief  as  to  owner- 
ship. The  plaintiff  bad  previously  been 
disseised,  and  this  dlsseisls  was  ia  no 
way  Interrupted  thereafter.  The  bolld- 
IngB  with  their  easterly  walls  remained, 
and  were  successively  transferred  to  the 
present  defendants  in  1883.  Tbe  adverse 
possession  was  connected  as  well  as  con- 
tinuous, so  that  the  possession  of  the  true 
owner  did  not  constructively  intervene. 
Such  continuity  and  connection  may  be 
effected  by  any  conveyance  or  under- 
standing which  baa  for  its  object  a  trans- 
fer of  the  rights  of  the  posscesor  or  of  bia 
possession,  when  accompanied  by  an  act- 
ual transfer  of  possession.  Vandall  v.  St. 
Martin,  42  Minn.  168,  44  N.  W.  Rep.  625. 

We  have  mentioned  tbatplaiatJffBcoan- 
sel  place  much  reliaace.opon  a  dasse  in 
the  descriptive  part  of  certain  deeds  and 
leases  ezecnted  either  by  Mack  In  bia  lifa- 
tlme,  <w  by  those  In  privity  with  him.  his 
heirs  or  their  grantees.  In  each  of  these 
instruments  tbe  premises  were  described, 
substantially,  as  tbe  easterly  SO  ieet  of  lot 
12,  excepting  the  easterly  2  fleet  previously 
conveyed  to  Ramsey;  and, further, in  each 
tbe  stone  building  is  mentioned  and  is  d»' 
scribed  as  standing  on  the  conveyed  prem- 
ises, when  It  dtd  not,  altogether.  In  fact. 
The  counsel  Insist  that  the  exception  of 
the  strip  of  two  feet  in  these  deeds  and 
leanes  are  declarations  by  Mack  and  his 
sacceesors  tbut  tliey  ma!de  no  claim  to 
that  part  of  the  strip  now  in  litigation  on 
which  the  bnUdings  stood,  and  mast  tie 
considered  as  coucl  naive  evidence  that 
Mack,  his  heirs  and  their  grantees,  did  not 
hold,  or  claim  to  hold,  adversdy.  If  it 
had  appeared  in  evidence  thalL  when  ez*- 
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entlBS  these  tawtrsmenta  and  redtloK  tbe 
«zc«ptiun  therein.  Mack  and  his  sacees- 
sorti  knew  of  the  encroachment,  and  that 
In  erecting  their  bniidlngs  they  had  trra- 
passed  upon  tbe  plainttft,  there  migbt  be 
moitin  theeoBDsel'scoateBtion;  but  tbe 
teetlDtony  is  to  the  contrary.  All  parties 
sapposed  and  bdieved  the  structares  were 
OB  the  Mne,  and  not  orer  it. 

Tlie  point  Is  made  that  MaclL,  who  died 
to  1874.  and  likewise  bis  beirs.  whose  inter- 
ests were  not  traasierred  antil  1688,  w«re 
not  residoits  of,  nor  eonld  they  bare  town 
loand.  within,  theatate.  It  has  been  lieid 
at  the  present  term  of  this  court  that  the 
exeepUons  foaud  in  aection  16,  c.  M,  Oen. 
St.  1878,  do  not  apply  in  actlods  to  recov- 
er real  propCTty,  or  to  recover  the  posses- 
sion of  the  same.  City  of  St.  Fani  ▼.  Rail- 
w«y  Co.,  «nte,  17.    Jodgmont  affirmed. 

Takdebbuboh,  J.,  took  no  part  her^n. 


€oDFSiEr  r.  Vaubntinb. 

ISvipnme  Court  tf  jmtmaala.    lEarch  0,  tSOL) 

Taxatioh — Dkbcbiftion  or  Pborktf— I^nauiaA- 
n<Mr  or  Dmusmomsa  Xjst. 

1.  Certain  Iraets  or  loti  ot  platted  lonl  lun» 
tatm  eommonlf  known  at  "Heyt^  Outlets'"  Binoe 
IKa-Mltentae  flat  on  which  tbe  totswaMdeline- 
ated  and  nambeRid  was  Iliad  IQr  Teoord.  Held, 
in  psoeeedinn  «a  eafome  the  «ollBetion  M  taxes 
■nnnMnd  agnast  theaa  lots  as  numbered  on  the 
plat,  tkat  the7  weps  e(k«rwise  snOciBntlT^  de- 
aeribed  sad  dBsipuited  as  la  "Hayt'a  Outlets.'" 

a.  As  aeetiea  111,  «.  I,  Oen.  Ijaws  1874,  nro- 
Tldad  that  a  oartaln  notloa  ahoold  be  attached  to 
the  daUnqxient  list,  aad  aocoidina  to  seation  119 
U  was  vovlded  tiiat  both  list  and  notice  sbonld 
tie  pinbushed  In  tiie  same  newspaoer.  It  was  aot 
uunssuiiij  that  tbe  Tesolntion  aooated  by  tbe 
board  of  oountj  eommiBsieoera,  dssfgnatin/f  the 
Bswaapat  In  which  the  tlst  was  to  be  pDiblisbad, 
•honld  special^  mcntisn  the  publloation  of  the 
notice  attachea  thereto. 

8.  At  the  letting  of  the  publication  of  the 
delintoent  llat  there  wnm  three  -parties  whose 
bids  were  at  the  same  .figures  tor  each  description 
et  land.  These  were  the  only  hids  made,  and  the 
board  designated  in  due  form  a  newspaper  men- 
tioned  In  one  ot  these  bids  as  the  one  in  irtilch 
the  publication  should  be  made.  Held  a  oompU- 
anoewlfh  ibe  provisions  of  sectian  XS6,  o.l,  supra. 
(£F|/Ua2m*  by  the  Court.) 

Appeal  from  dJetttebcotPt.  Rn  — oyeann- 
ty;  Otis,  Jwdge. 

Kttt^el,  Cuten  &  Sbaw  and  Berryblll 
4k  DarlKon,  for  appellant.  &  L.  WVlUana 
and  K.  it.  Holeoiabe,  fiir  nespondent. 

CoLUXs,  J.  ActlOB  to  detarmlneadrerae 
dalmfl  to  real  property  in  plalBtitf's  pos- 
session. As  his  title  thereto  was  lully 
made  ont  throoKh  certain  tax  certificates, 
it  is  not  nvcessary  for  us  to  discuss  his 
da^m  ol  adverse  and  exclo^ve  possession 
tor  tbe  period  ot  more  than  20  yeaus. 
PlainUITs  original  entry  w««  made  nnder 
a  tax-deed  Iswied  to  him  by  ttie  county 
aoditor  In  1868,  bat  he  did  ju»t  rely  on  tMs 
deed  In  snpport  ol  his  claim  ol  ownersliip. 
However,  in  tbe  year  1S74  there  was  ex- 
ecnted  and  delivered  to  him  a  oertlfloateof 
sale  in  due  form  for  taxes  delinqaent  tn 
the  yearlSTS.  through  which.,  .there  being 
no  redemption  from  the  sale,  the  trial 
court  found  that  tbepIaintUfhad  acquired 
a  lee-slmple  title  Aad  tbe  atwolute  owner- 


tkip  of  the  land  in  dispute.  It  Is  the 
validity  of  tbistitie  which  we  shall  proceed 
to  conulcier. 

The  appeliant's  first  claiin  is  that  the 
property  was  not  aafllciently  or  properly 
described  in  either  detinqoent  or  putdished 
list,  in  Uie  iudgment,  or  in  tbe  oerttfloate. 
It  consisted  of  two  tracts  of  land  of  five 
acres  each,  muabered,  respeetipely,  9  and 
16,  on  a  plat  which  was  made  and  filed  by 
tlie  tfaea  owner  ot  190  acres,  one  Hoyt,  la 
the  jreair  1S52.  The  earveyor  certiSed  that 
it  was  a  plat  a(t  tbe  W.  jipl  the  N.  W.  V, 
and  tlM  S.  E.  J^  ot  the  N.  £.  V.  ol  a  certain 
section,  font  no  name  was  Kfrento  the  plat 
by  tiw  owner,  as  is  nsuaJiy  dona.  From 
t^  andisputed  testimony  It  appears  that, 
fr^  the  fiUns  ot  the  plat  in  18R2  to  the 
^■esent  time,  tbls  platted  property  was 
well  and  geaeraiiy  known  and  ealled 
"Hoyt's  Ontlota"  by  all  of  tiie  oounty  offi- 
cers, by  the  real-«Btate  dealets,  and  by  all 
other  persona  who  had  oecaaiaa  to  refer 
to  it.  Tbe  connty  surveyor  babltnallgr 
mapped  any  part  of  nfti  this  way,  and 
tfaeregiaterot  deeda  and  eosnty  abstracter 
always  so  designated  the  lots  when  mak- 
ing abstracts  of  title.  The  lots  weretaxed 
and  asaesHBd  in  tbis  way,  and  aevMtal  of 
tike  lots  were  platted  as snch  by  tbeir  own- 
ers, witbonta  mora  d^alte  dcsciiptloB. 
When  deeded,  the  lota  weve  aniversally 
described  as  of  "Hoy t's  Oatlots, "  being  a 
partoiT  tbe  govern  men  tstrbdlvisioasbef  (Me 
mentlotted.  In  all  of  tfae  tax  proceedings 
beraia  iavcdved  thepremtees  were  described 
as  lots  •  and  li  at  Hoyt'aonldots.and  tbia 
was  soAdent.  It  would  be  dlfflcnlt  b» 
find  a  case  falling  more  dinectly  within  the 
rule  as  to  a  weH-kaown  aad  commonly 
repeated  «lescriptiain  or  designation  laid 
down,  with  reference  to  tax  proeeedinos, 
fa  Stewart  ▼.  Colter,  21  Jiinn.  dS&,  18  N.  W. 
Sep.  98:  Gilfillan  v.  Hobart,  34  Mtan.  87, 
24  N.  W.iiep.442;  aad  Chouteau  r.  Hunt, 
44  Itian.  ITS,  48  N.  W.  Hep.  841,— Hian  tiiat 
at  tiar.  The  lodgment  Itsslf  was  in  the 
prGRcribed  form  aad  valid  on  Ita  face.  In 
tfae  descriptive  portion,  there  appears  in 
the  first  or  lett-faand  colnmn  the  names  of 
the  owner  of  each  parcel  in  regular  ordec, 
and  under  a  proper  beading.  The  second 
colaaia  was  beaded  "  Sabdlvlslaa  of  Seo- 
tiOB,  Lot,  or  Block, "  and  nndeiseatb  this, 
bat  separated  by  a  head-line,  was  the  gen- 
eral designation,  "Uoyt's  Ontiots."  In 
tbe  third  colnmn,  with  the  heading  "Sec- 
tion or  Ia>  t. "  were  fignnss  on  a  line  with  the 
names  in  the  first  colnmn,  among  others 
"9"  and  "26. "  Across  the  second  column, 
andthos  reachingfroni  the  alleged  owner's 
name  to  each  of  these  figures,  was  a  dot- 
ted liae.  It  would  seem  to  be  perfectly 
plain  tJiat  the  description  of  lots  9  and  18 
and  cheuwaei-'s  name  fully  appeared  from 
this,  and  that  theie  coold  have  been  no 
doabt  in  tte  mind  of  the  man  ot  ordinary 
intelligence  that  Judgment  was  entered 
against  these  particular  tracts  of  land. 
This  satisfied  tbe  statute  In  the  matter  of 
description.  Tbe  statute  under  which 
these  tax  proceedings  were  had,  requirtid 
(section  HI,  e.  1,  Oen.  Laws  1874)  that  the 
clerk  of  the  district  coort  should  make  a 
copy  ol  the  delinqneut  ilet,  and  attach 
thereto  a  notice,  substantially  In  tbe  form 
given;  this  listaud  notice  (section  112)  to  be 
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Enblished  In  a  newspaper  to  be  deslsnated 
J  tbe  board  of  county  commisslonerB  at 
their  annual  meeting  in  January,  or  at  a 
meetinic  beld  on  tbe  third  Monday  In  June. 
The  Taildity  of  this  Judgment  is  questioned, 
because  In  the  maolutlon  adopted  by  the 
board  desijniatlns  the  newspaper  tbe  delin- 
quent tax-Ust,  only,  was  mentioned, no  ref- 
erence being  made  to  the  notice.  The  lat- 
ter is  attached  to — that  Is,  made  a  part  of 
— the  delinquent  list;  and,  when  a  pa- 
per is  designated  in  which  the  list  is  to  be 
published,  it  necessarily  follows  by  Impiica- 
tlou  that  the  notice  is  to  be  published  with 
and  as  part  of  it.  It  has  been  so  held  in 
regard  to  the  publication  of  a  forfeited  list 
which  was  required  by  law  to  be  append- 
ed to  thedellnquent  list.  Kipp  v.  Dawson, 
81  Minn.  878, 17  N.  W.  Rep.  961,  and  18  N. 
W.  Rep.  96.  The  resolution  sufDciently 
covered  the  required  publication,  and  was 
adopted  by  the  board  at  a  meeting  held 
on  the  third  Monday  in  the  month  of 
June. 

Under  tbe  provisions  of  section  186,  c.  1, 
supra,  It  was  tbe  duty  of  the  county 
board  to  let  tbe  publication  of  the  delin- 
quent list  to  the  lowest  bidder,  having 
certain  qualifications.  On  the  trial  it  was 
made  to  appear  that  at  the  letting  there 
were  three  parties  whose  bids  were  at  tbe 
same  figures  for  each  description  of  land, 
only  one  of  whom  was,  or  could  have 
been,  awarded  the  publication.  The  ex- 
tremely technical  point  Is  made  that  un- 
der these  circumstances  there  was  no  low- 
est bidder,  and  that  the  action  of  tbe  com- 
missioners in  designating  a  newspaper, 
mentioned  In  one  of  these  three  bids  (tbe 
only  bids  made)  as  tbe  one  in  which  the 
publication  should  be  made,  was  an  irreg- 
nlarity  which  rendered  the  Judgment  In- 
valid. The  statute,  in  prescribing  that 
the  publication  should  be  let  to  the  lowest 
bidder,  failed  to  provide  tor  the  contin- 
gency which  arose  when  the  bids  were 
opened  In  this  case;  bat  for  that  reason 
there  should  be  no  absurd  construction 
placed  upon  It,  and  when  the  board  desig- 
nated the  papier  published  by  one  of  the 
lowest  bidders,  the  law  wascomplied  with. 
Again,  a  newspaper  having  been  desig- 
nated, and  the  list  published  therrtn  In  the 
manner  provided  by  tbe  statute,  jurisdic- 
tion to  enter  the  Judgment  was  obtained. 
The  act  complaiupd  of,  even  If  it  could  be 
magnified  Into  an  irregularity,  did  not 
affect  the  Jurisdiction  of  the  court  to  pro- 
ceed to  tbe  entry  of  the  Judgment,  and  Its 
regularity  could  not  be  affected  by  a  fail- 
ure upon  the  part  of  the  commissioners  to 
strictly  obey  the  statute  In  reference  to 
the  letting.  Tbe  suggestion  of  counsel  for 
appellant  upon  this  branch  of  the  case, 
and  In  reference  to  the  approval  of  the 
bond  by  tbe  county  board,  needs  no  spe- 
cial consideration.  See  McKusick  v.  City 
of  Stillwater,  44  Minn.  872,46  N.  W.  Rep. 
769. 

It  Is  also  claimed  that  the  records  should 
have  shown  affirmatively  that  tbe  news- 

{>aper  designated  for  the  publication  of  tbe 
ist  possessed  the  qnaliflcations  specified 
in  said  section  186,  but  this  contention 
was  long  ago  disposed  of  in  Klpp  v.  Col. 
Uns,  88  Minn.  898,  23  N.  W.  Rep.  654. 
In  conclusion  we  can  say  that  we  have 


carefully  examined  tbe  remaining  assign- 
ments of  error  made  In  appellant's  brief 
In  reference  to  the  regularity  of  tbe  tax 
proceedings  for  tbe  year  1878,  but  we  bave 
been  unable  to  discover  anything  In  tbe 
record  wblch  deserves  further  discussion. 
So  far  as  appears,  the  proceedings,  which 
terminated  in  the  sale  to  plaintiff,  were 
regular  and  in  compliance  with  tbe  stat- 
utes. As  an  inevitable  result,  the  certifi- 
cates Issued  to  the  plaintiff  in  the  year  1874 
conferred  upon  him  perfect  titie  to  tbe  Iota 
therein  described,  upon  tbe  expiration  of 
the  period  of  redemption.    Order  affirmed. 

Vandkbbcboh,  J.,did  not  alt  In  tbe  ease. 


Fabwkli.  et  al.  v.  St.  Paul.  Trust  Co. 

(Supreme  Court  of  Minnesota.    ICaroh  0,  UBL) 

NsooTiABLB  Nora  —  iNDORasnirT  —  Waivsr  of 
FBssBRTiBire— TTsa  or  PAxnraBaBip  Fovss. 

1.  The  IndOTBee  of  s  negotiable  promlaaory 
note  cannot  show,  as  amlnst  the  IndcaBer,  that 
at  the  time  of  the  IndorMment  It  was  verbally 
agieed  that  presentment  for  payment  at  maturity, 
notice  thereof,  and  notice  of  non-payment  need  not 
be  made  or  given. 

9.  When  a  place  of  payment  ia  designated  in 
tbe  note,  the  Indorsee  is  not  relieved  of  the  daty 
of  presenting  tbe  same  for  pwmeat  at  saoh  place 
by  reason  oi  the  insolvenoy  of  the  maker,  or  be- 
oauae  he  has  removed  from  the  state. 

8.  One  pHrtaer  cannot,  witlioat  the  eonaent, 
express  or  implied,  of  the  other  members  of  the 
nm,  use  the  londs  or  the  prooerty  of  the  firm  to 
pay,  or  settle,  or  oanoel  hisinoivlaaal  lial>Ultlea; 
and  a  oredltor  receiving  aooh  fnnds  or  property, 
having  Imowledge  of  vd»  misapplication,  cannot 
retain  the  funds  or  tlie  property.  Tortner,  the 
burden  is  on  the  creditor  to  show  consent  of  the 
other  pwrtners. 

4.  The  finding  of  the  trial  court  that  appel- 
lants received  from  their  debtors  certain  notes 
of  third  parties  In  payment  of  an  aooount  dns  sp- 
pellaata  waa  Jnstifled  by  the  testimony. 
(SuUabus  bu  the  Court.) 

Appeal  from  district  court,  Ramsey 
county:  Kbllt,  Judge. 

Howard  L. SmUb,toT  appellants.  Jobu 
B.  A  W.  H.  Sanborn,  for  respondent. 

Collins,  J.  In  the  consideration  of  this 
case  It  win  be  assumed  without  discus- 
sion, and  without  deciding  tbe  point,  that 
Ettelsohn,  who  attempted  to  become  a 
special  partner  In  the  firm  of  B.  Alien  it 
Co.,  (see  In  re  Allen,  41  Minn.  480, 48  N.  W. 
Rep.  882,)  possessed  either  tbe  power  and 
authority  of  a  general  partner  or  that  of 
an  agent,  when  transacting  tbe  business 
with  appellants  out  of  which  arise  their 
claims  against  respondent  as  receiver  in 
Insolvency.  This  assumption  brings  us 
at  once  to  a  brief  statement  of  the  tacts 
surrounding  tbe  transaction,  and  to  tbe 
merits.  Allen  and  Levlnson  were  general 
partners,  looltlng  after  a  mercantile  bust* 
ness  In  St .  Paul.  Appellants  were  engaged 
In  tbe  wholesale  trade  In  Chicago,  where 
Ettelsohn  resided.  The  Insolrents  were 
dealing  quite  extensively  with  appellants, 
and  Ettelsohn  was  attending  to  nearly 
all  of  their  part  of  tbe  business.  E.  Allen 
ft  Co.  had  an  opportunity  to  sell  a  bill  of 
goods  to  Long  ft  Qlennon,  traders  at  Man- 
kato,  Minn.,  upon  time.  Ettelsohn  called 
upon  appellants  in  reference  to  such  asale, 
and  It  was  agreed  that  If  the  sale  was 
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made  the  latter  wonld  take  Long  &  Qlen- 
noB'B  notes  apon  account  when  indurBed 
•by  Ettelsohn  personally,  and  by  hia  firm. 
The  sale  was  made,  and  the  purchasers 
«zecDted  13  promissory  notes,  bearing  date 
April  9, 1888,  payable  to  their  own  order 
«t  Intervals  ot  15  days,  the  flrst,  'J35  days 
<rom  date.  These  notes  were  then  in- 
dorsed by  Long  &  Olennon,  delivered  to 
Allen  &  Co.,  and  immediately  forwarded 
to  Ettelsohn,  who  at  once  placed  his  own 
name  and  that  of  the  firm  upon  the  back 
of  each,  and  delivered  them  to  appellants, 
with  the  understanding  that  they  sbonld 
be  dlscoDnted.  This  was  done  by  appel- 
lants, and  the  trial  court  found  as  a  fact 
that  the  proceeds  were  applied  by  the  lat- 
ter In  payment  of  the  balance  then  owing 
appellants  by  Allen  &  Co.  on  account  of 
goods  sold  between  September.l  and  De- 
cember 31, 1888.  These  notes  were  made 
payable  at  the  office  of  the  makers  at 
Mankato,  but  were  not  presented  there  or 
elsewhere  for  payment  as  they  matured. 
On  January  Id,  188»,  Long  &  Olennon 
made  an  assignment  under  the  Insolvency 
act,  and  then  removed  from  the  state. 
To  avoid  the  effectof  a  failure  to  present 
the  notes  at  maturity,  to  give  notice  there- 
of, and  of  the  makers'  default,  appellants 
offered  to  prove  on  the  trial  that,  at  the 
time  of  the  indorsement,  demand  upon  the 
makers  at  maturity,  notice  thereof,  and  of 
non-payment,  were  verbally  waived  by 
the  Indoraers,  Allen  &  Co.  The  question 
is  by  no  means  a  new  one,  and  goes  to  the 
competency,  as  between  Indorser  and  In- 
dorsee, of  testimony  tending  to  show  that, 
contemporaneously  with  the  indorsement, 
thfre  was  a  parol  agreement  which  mate- 
rially changed  the  contract  from  what  it 
appeared  to  be,  and  relieved  one  of  the 
parties  from  the  performance  of  certain 
acts  otherwise  resting  upon  him ;  to  put 
it  in  other  words,  the  object  of  their  pro- 
posed testimony  was  to  transform  the 
contract  from  one  of  conditional,  to  one 
of  absolute,  liability. 

From  the  earliest  history  of  the  state 
this  court  has  steadily  resisted  the  at- 
tempts wliicb  have  frequently  been  made 
to  vary  or  explain  by  parol  the  ordinary 
indorsement  of  a  promissory  note,  by 
means  of  which  the  usual  liability  and  con- 
tract of  the  indorser  might  be  enlarged  or 
diminished,  made  greater  or  less,  as  inter- 
est demanded.  The  most  notable  of  the 
earlier  cases  was  that  of  Kern  v.  Von 
Pbnl,  7  Minn.  426,  (Gil.  841,)  where  a  regu- 
lar indorser  in  blank  sought  to  show  that 
be  was  an  indorser  without  recourse.  We 
do  not  feel  called  upon  to  review  this  line 
of  cases,  but  content  ourselves  by  saying 
that,  while  this  precise  question  was  in 
neither,  it  was  practically  settled  by  the 
reasoning  and  conclusion  in  the  cases  of 
First  Nat.  Bank  v.  National  M.  Bank, 
20 Minn.  68,  (Gil.  49;)  Barnard  v.Oaslin,  28 
Minn.  193;  and  Knoblauch  v.  Foglesong, 
88  Minn.  852,  37  N.  W.  Rep.  586.  The  con- 
tract of  indorsement  is  twofold, — that  of 
sale  and  transfer,  and  that  of  conditional 
liability.  When  in  blank,  as  in  the  case  at 
bar,  all  of  the  authorities  concur  in  saying 
that  a  well-defined  contract  has  'been 
made,  as  full  and  complete  as  If  explicitly 
expressed  In  writing.    On  what  principle 


can  it  be  urged,  then,  that  testimony 
which  would  be  Incompetent  and  inad- 
misBible  to  vary,  alter,  or  control  a  writ- 
ten agreement  can  be  receivable  to  vary, 
alter,  or  control,  and  even  to  destroy,  the 
contract  entered  into  by  the  regular  in- 
dorser in  blank?  And  if  there  is  any  rule 
of  evidence,  save  In  a  few  exceptional 
cases  referred  to  in  First  Nat.  Bank  v. 
National  M.  Bank,  supra,  whereby  parol 
testimony  may  be  received  to  vary  or  al- 
ter the  contract,  at  what  point  short  of 
that  which  may  totally  destroy  it  can  the 
linebedrawn?  The  contract  is  admitted- 
ly of  the  same  force  as  though  it  were  re- 
duced to  writing,  and  for  that  reason  it  can 
only  be  limited  or  enlarged  or  Impeached 
with  safety  by  the  same  class  of  testi- 
mony. If  the  indorser  wishes  to  qualify 
his  liability,  apt  words  are  in  common  use 
which  he  must  adopt,  ur  he  must  in  some 
other  manner  clearly  indicate  that  his  in- 
dorsement is  limited  toatransferof  the  pa- 
per, and  nothing  more.  If  a  transfer  of  ti- 
tle is  desired,  with  a  complete  and  uncon- 
ditional assumption  of  liability  by  the  in- 
dorser, equally  as  apt  and  common 
phrases  are  at  hand  which  maybe  written 
above  the  Indorser's  slgnture,  and  the  in- 
dorsee must  see  to  it  that  they  are  used, 
thus  relieving  the  transaction  of  its  doubt 
and  uncertainty.  We  regard  it  as  of 
great  importance  that  the  rules  respecting 
negotiable  paper  should  be  clear,  and  the 
whole  storv  of  its  obligatiun  should  ap- 
pear upon  it.  The  Indorsee  must  not  be 
permitted,  as  against  the  indorser,  to 
show  that  at  the  time  of  the  indorsement 
it  was  verbally  agreed  that  presentment 
for  payment,  nonce  thereof,  «uid  of  non- 
payment, need  not  be  made  or  given. 
Bank  v.  Dunn,  6  Pet.  51 ;  Renner  v.  Bank, 
9  Wheat.  687;  Dale  v.  Gear,  38  Conn.  16: 
Bartlett  v.  Lee.  33  Oa.  491 ;  Barry  v.  Morse, 
3  N.  H.  132:  Charles  v.  Denis,  42  Wis.  66; 
Bank  v.  Smith,  27  Barb.  489;  Campbell  v. 
Robblus,29  Ind.  271 ;  Rodney  v.  Wilson.  67 
Mo.  123;  Hoar  v.  Graham,  8  Camp.  67: 
Free  v.  Hawkins,  8  Taunt.  92.  We  are 
aware  of  the  existence  of  a  very  respecta- 
ble number  of  authorities  to  the  contrary, 
and  that  in  some  of  the  recent  text-books 
the  opposite  rule  is  announced  as  fully 
supported  by  the  decisions,  including  those 
of  the  highest  federal  court;  citing  Bank 
V.  Hyde,  6  Wheat.  572,  and  Sigerson  v. 
Mathews,  20  How.  496.  Neither  of  these 
cases  support  the  claim  made  for  them, 
and,  as  will  be  seen  upon  examination  of 
Bank  t.  Dnnn,  supra,  the  court  referred  to 
has  decided  the  question  in  accordance 
with  the  views  herein  expressed.  But  in 
some  of  the  state  courts,  and  particularly 
by  some  of  the  text-book  writers,  (Judg- 
ing from  the  indiscriminate  manner  in 
which  authorities  have  been  collected  by 
the  latter,)  it  would  seem  as  If  the  distinc- 
tion which  can  easily  be  made  between 
evidence  which  tends  to  establish  a  con- 
temporaneous parol  agreement  and  that 
which  might  prove  a  waiver  of  demand 
and  notice,  verbally,  and  subsequently  to 
the  indorsement,  has  been  completely  over- 
looked. The  claim  that,  because  of  the  in- 
solvency and  absence  from  the  state  of  the 
makers  of  the  notes  when  the  greater 
number  matured,  demand  of  payment  of 
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these  and  nottce  of  notHPayraent  was  ex- 
ciwed,  is  wlttiont  merit.  It  was  the  duty 
ol  the  apiyellants  to  present  the  notes  as 
they  matured  at  the  place  fixed  tor  pay- 
meut,  BotwithutandlBx  the  laeolvency  ci 
the  mateTB  when  a  portion  thereof  ma- 
tared,  and  their  removal  trom  the  state  at 
a  time  thereafter  notdeflBit€4y  fixed  in  the 
flndinfts.  MicfaaodT.  Lagarde,  4  Minn.  43, 
(Gil.  21;)  Hart  r.  Eastman,  7  Minn.  74, 
(Git.  60;)  Herrick  v. Baldwin,  17  Minn.  S09, 
(Gil.  183;)  Story,  Prom.  Notes,  S§  280, 
286;  \  Daniel.  Neg.  Inat.  680.  See,  also, 
Salisbary  t.  Bartleson,  8>  Minn.  365,  4U  N. 
W.  Rep.  265,  where  some  exceptions  to  tlie 
general  rule  are  mentioned. 

Tt  Is  also  argued  by  fippeHants  ttrat  the 
coart  erred  in  nffasing  to  Allow  Vbem  to 
recover  np9B  the  detot  represented  by  the 
Long  AGteimonpfi per.  The  finding  ot  the 
CDort  was  that  It  was  talten  la  payment 
of  the  aecotmt  oa  wlilcfi  ai>iiwHant8  ham 
their  tMrd  came  of  acttoB,  and  the  testi- 
mony sastains  the  finding.  The  only  wit- 
ness who  related  the  transaction  (one  at 
tAte  appeHant  firm)  admitted  apon  VbB 
trial  ithat  he  purchased  the  paper  trom 
Ettelsoha,  obtained  the  cash  thereoa  by 
means  oT  'fflscoanting,  and,  ers  directed  by 
thelatter,  applied  the  proceeds  tnpnymeat 
of  this  debt.  The  flndlBK,  tnirtlBed  as  It 
was  by  the  evidence,  disposes  of  the  con- 
tentioQ  Hiat  tbe4ebt  was  merdysaBpend- 
ed  ipending  the  tsurrency  of  the  wotes.  On 
July  2, 1888,  Allen  db'Oo.  executed  '28  prom- 
issory notes,  payable  to  their  <«ra  "order, 
for  the  total  sum  o(f  f2B,'O00.  The  makers 
were  tlien  in  emlmrraBfied'ClrcnmBtaaces, 
and  ba^been  hiTvstlgated  by  the  attorney 
tor  apprikiBts  jtHrt:  b<>Iorre  that  <day.  It 
was  opoa  the  suggesHon  of  the  attorney 
that  these  notes  were  made,  with  the  tat- 
derstaading  ttmt  on  his  return  to  Chicago 
he  would  recommend  to  appellants  that 
they  loan  some  money  to  AHen  ft  (To., 
with  which  (ihey  cooM  pay  claims  agatest 
them  held  by  other  ■creditors  who  were 
urging  payment.  These  notes  were  sent 
toEttelsohn,  whocafledtrpon  appellants 
for  the  purpose  of  completing  ISieloaa, 
which  was  to  be  ad  vised  by  the  attorney. 
The  latter  was  called  upon,  irrodTieed  a 
statement  of  the  assets  and  liaMHtles -of 
Allen  ft  Co.,  reported  what  he  had  learned 
of  the  situation,  and  stated  hta^onversa- 
tinnsatSt.  Paul  with  Allen  and  Etteleebn 
ta  reference  to  the  loan.  Appellants  con- 
sented to  make  the  loan.  The  Botes 
were  Indorsed  by  iBttelsohn  tndlvldnaliy 
and  for  Me  Orm,  and  thereupon  tWIirered 
to  appellants,  who  applied  and  credited 
the  amount  ol  the  same  to  ATlen  ft  Co.'s 
accoont,  which  Included  an  Item  xA  f7,000 
catrti,  then  pa(Id  Sttdlsofan,  to  be  ased  to 
pay  other  'firm  creditors,  two  notes  of  Et- 
telsohn,— one  Tor  f79S.24,  with  tnterest 
thereon,  911.06,— and  notes  of  one  Oiaa- 
berg,  payable  to  appeHanfes,  bat  hidoraed 
by  Ettetsohn,  aggregating  the  sam  dt  f  2,- 
788.46.  Allen  ft  Co.  were  in  no  way 'con- 
cerned In  the  note  of  Etteleoha  for  f795.24, 
besides  interest,  or  in  tbeGlnskterg  notes. 
These  were  matters  In  which  Bttelsohn 
alone  and  individually  was  Interested. 
The  trial  coart  deducted  the  sum  of  fS,- 
640.86  from  the  amount  found  to  be  due 
appellants  on  these  notes,  upon  the  ground 


that  the  application  of  that  sum  to  the 
taking  up  and  cancellation  of  Ettelsobn's 
Individual  note  and  to  the  Ginsberg  paper 
was  nnauthorized,  and  withoat  Justitica- 
tton.  The  conclusion  that  Alien  ft  Co. 
could  aot  be  held  In  the  amiDant  of  these 
obligations  was  nndoubtedly  correct.  Ap- 
pellants had  knowledge  that  the  Ihrm  was 
In  financial  disttees.  Tfaeir  attorney,  sent 
specially  to  hiTestigate  tSieir  condition, 
suggested  the  ma  king  of  the  notes  lor  f25.- 
000  for  a  epeeifled  pt^rose,  and  as  a  way 
out  of  the  df fficnlty.  This  sogge^tlon  was 
acted  upon  by  the  active  members  of  the 
tim  -at  St.  Paul,  and  ttn  notes  transmit- 
ted to  Ettelleohn  atCMcago,  that  he  mtgbt 
can-y  out  the  parpose,  which  was  to  ad- 
just an  open  account  held  against  tbe 
makersbyappellants,  to  take  up  a  note 
made  by  Etteleoha  tor  a  firm  debt,  and  to 
obtain  readym-oney -with  which  bo  meet  the 
demands  of  otherpersons  against  the  firm. 
Of  the  t>bject  for  which  this  paper  was 
m'ade  and  sent  to  E<tt€ilsohB  appellants 
were  advised  at  the  time  ft  was  presented 
to  and  accepted  by  them,  and  their  ap- 
propriation of  any  part  to  Hie  cancella- 
tkyn  of  Ettelsobn's  private  delbts  or  IlaMI- 
ttiee  was  wholly  indefeasible.  Even  coo- 
cedhtg  that  Ettelsohn  was  a  geueraJ  part- 
ner as  to  appdlanta,  he  could  not,  with- 
oat the  consent,  express  or  implied,  of  the 
other  members  of  tlie  firm,  tme  the  funds 
or  the  property  of  tfaefirm  to  pay,  orset- 
Ute,  or  leancel  Ms  tedlvidBal  liablHties; 
and  a  vredftor  receiving  snefa  lands  or 
property,  having  knowledge  that  they 
wen  misappropriated,  as -did  appeHants, 
conld  not  retain  the  same.  Forvher.  the 
harden  wo  aid  be  on  him  to  show  consent 
dl  tbe  other  partners.  Bank  v.  SeAden,  S 
Mhin.  155,  (Gil.  99;)  Davis  r.  Smith,  27 
WInm.  390,  7  N.  W.  I^.  731;  Hinds  v. 
Backos,  47  N.  "W.  Rep.  '655,  (tftls  term. )  In 
1%ls  Instance  It  was  ot>vloas  that  Ettel- 
8ohn'*s  partners  had  no  knowledge  of  the 
manner  in  wMch  he  acted. 

This  is  not  a  case  where  one  alia  Smlia* 
been  intrusted  with  the  negotiable  paper 
dl  the  firm,  and  such  paper  nas  passed  In- 
to Vbe  hands  of  a  bona  Me  hoMer  for  val- 
ae,  and  before  maturity,  as  appellants' 
oouBSd  appears  to  tMnk. 

It  Is  fnmier  argued  thsrt  the  defense  re- 
Bed  apon  as  to  ttls  cause  of  action  was 
not  vnthln  the  pleadings.  The  answer 
averred  a  want  dt  eonsMeratlon  for  these 
notes;  and.  to  the  extent  of  the  amount 
disallowed  by  the  trial  court, -(the  amount 
<*  the  larger  Ettelsohn  n:ote  and  the 'Gins- 
berg notes,)  Allen  &  Oo.  received  no  con- 
sideration. Hence,  the  defense  established 
was«xaetly  -within  the  tsnues.  But,  ff  this 
were  not  the  case,  all  ol  the  testimony  rel- 
ative to  this  point  was  received  withoat 
ob)eetIon.    Judgment  affirmed. 


BSOWM  T.  MORBO.!.  Vt  «l. 

{fiu/preme  Court  <^  Hinmeatta.   ICarck  0,  ISU.) 

KavoKmnosr  cv  MoKTajMRD-HPo^noBS  ow  &ummiv- 
»«  P.uurnB88 — CoNSTHOonoH  o*  Wnx.— WiT- 

ntsS— CoKFKTBMCT— WlIVaB  OT  Obj^bcisonb. 

1.'  A  olaiue  in  tkie  will  of  «  dsoeaaed  partner 

oo&Btrued  as  authorlEing  tii>  ezeouton  to  }oia 

with  the  surviving  partner  in  the  execution  of  a 

mortgB^  upon  reu  property  of  the  firm,  and  al- 
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«>  to  loin  with  htm  In  a  lenrteBM  to  correct  a 
mistake  of -description  in  a  like  uistromcnt  coie- 
OBted  by  the  teataitor  and  Us  partner  in  hi*  lUe- 
tline,  noon  firm  property. 

•  i.  Such  corrective  mortgage,  (which  fully 
(tated  its  purpose,)  as  between  the  parties  there- 
to and  an  persons  "who  had  dealt  with  theprop- 
wty  -wlldi  Knowledge  of  the  mfotriia  of  desorl^ 
tton  in  the  origiuO,  «r  who  dealt -with  it  attar 
feoord  of  ithe  oorrecuva  nortgam,  salatad  baok, 
and  oonititatBd  a  llcm  as  of  UEhb  data  of  the  onSg- 
inal. 

8.  Whether  real  property  Is  partnership  as- 
sets depends  upon  the  intenuon  and  agreement, 
express  or  implied,  of  the  partners.  This  is  a 
matter  at  inference  and  evidenoe,  and  majr  'be 
nroven  by  parol  taatfanonv,  snch  «s  the  manner 
In  wUoh  tba  memban  of  the  firm  treated  and 

i.  When  it  appears,  upon  the  esamination  ol 
a  party  to  an  action  as  a  witness,  that  his  testi- 
mony relative  to  conrersstlons  with  another  is 
hioompetent  because  such  person  Is  deceased,  the 
•ppoBtte  party  waives  bis  rirht  to  have  the  evi- 
denee  struolc  out  by  proceeding,  without 'Objeotion 
«r  motion,  to  oroas-eKandne  the  iiiltwii  as  to 
noh  oonreraatlona. 
(flk/Uotaw  by  'tfw  iJourt.) 

Appeal  Trom  dintAttt  «onrt,  Hennepin 
eonnty;  Bca,  Jndite. 

lAttle  A  Nam  and  Hffblnson  iK  Bvker, 
tor  appellant.  KUcbtl,  'Cohen  <£  Hhaw,  for 
respond  en  t8. 

CatAJKBtJ.  TMi  mm  an  aetlao  to  -de- 
termine iBa  aflverae  dalm  to  vmoaat  and 
mocoopled  nnU  estate.  The  pleadtass 
ttwre  quite  slmrple.  Hie  plolnitttf  allei^ff 
biaseell  %•  lie  iihe  •wner,  wbi<ii  •was  4eBkid 
toy  the  ^latminitte  Morrtll,  eRcfa  ta  niron, 
anmverlDK  aepanvtely,  asMrtefl  title  in 
lee  to  the  prenteea.  ITbe  cane  taaa  ibCMi 
■one^vbat  oonnpHoated  by  t3ie  manyte- 
dependenttaOtS'W  Mob  have  crept  Into  tt, 
and  also  'bytbe  l«tnge  uaraber  of  asalgn- 
menta  of  error  (over  Mr)  whidi  bave  been 
aet  out  by  the  ocppeHarnt.  Tbe  saHenrt 
(acta  tre  wWl  proceed  to  tftate:  In  «he 
j«ar  3869  one  Jamea  A.  Lovejoy  emd  tbe 
defendants  Eontce  B.  Faratwm  an4l  Aak- 
kvC.  Itorrtn  became  the  owners  of  bkwk 
16,  St.  Anthony  Fella,  Hennepin  oomxrty. 
fTtaeee  partlea  'were  tben  copaTtners  in  tbe 
Innber  bnsineftH  under  tbe  firm  name'Of 
Famliain  A.  I.o>Teioy,and  tWs  partnersMp 
eontlnaed  until  Jasnery.  1878,  wboa  H 
distwired.  A  new  parlaieFsliip  was  tben 
entered  Urte,  «raiBl0tlDK  ut  said  Lovejoy 
and  tbe  defendant  Somiier  "W.  FanoOiam, 
baftoand'ot  satd  IStntceS.  Fembam.who 
eovtinoed  the  baatneea  under  tbe  eume 
Htm  nanne  until  tbedec<<aiie«f  Ddr.  Ijore^ 
Joy.ln  0nnaa^,188B.  This  renil  evtote  wias 
pint  of  the  ssssts  of  tbe  old  Urni.  <On  tbe 
loraaation  of  the  new,  In  187K,  tbe  bnidneai 
and  'tbeKreeterpairt«f  tbeaBBeiBtield  by 
Its  predeceaMTWore  purchased  byirt.  Wm. 
Fambatn  eoM  <b0r  Intereatin  'an  of  the 
real  property  owned  by  tbe  Urm,  Inclad- 
Isg  ber  iotoraat  in  Mock  Kl,  to  her  tatm- 
tead.  it  was  lirtended  that  ahevbould 
property  oon^ey  ber  Intereftt  te  tMs  block 
to  blm,  and  all  of  the  pairties  to  the  trans- 
action anppoaed  sbe  bad,  until  a  short 
time  prior  to  tbe  oommencentent  of  tbls 
actloo.  From  tbe  time  of  the  formation 
of  tbe  -new  Arm  «be  never  exercised  any 
acts  of  ownenhip  over  the  land,  paid  ne 
taaaa.  and  collected  no  rents.  Tbe  new 
firm  used  the  properly,  paylne  tbe  taxes 


on  an  undivided  two-thirds,  nntO  the 
death  of  Mr.  L.o«<e|oy,  and  since  that 
time  these  taxes  have  been  paid  by  the 
snrvlring  pertaer.  Tbe  new  firm  and  the 
surviving  partner  have  paid  rent  to  Mr. 
Morrtll  lor  the  use  of  his  nadivtded  on»- 
btalrd  o<tbe  block.  Ob  August  S2, 1881,  A. 
C.  Monrtn  and  the  aew  ilran  borrowed  ol 
ene  Cbase  tbe  aam  of  916,000.  As«eenrity 
therefor  tt  was  agreed  between  the  par- 
ties that  H  tmnrtgaere  staould  be  executed 
and  ideUvered  iqiun  said  block  16,  and 
tberenpon  the  ftaisl  AaUey  €.  ifiorrlll  and 
his  w4(e,  said  Samner  W.  Famfaam  and 
blH  wife,  Sanice,  and  «tdd  Jmrnes  A.  Love- 
ivy  and  his  wife,  made  and  deUreied  to 
said  Otmse.  -to  veonre  tbe  f>ay3iient  of  said 
sum  of  money,  a  mortgage  upoa  tJia 
premlseB,  as  was  •«p3>osed  by  all  con- 
oemed,  which  mortgage  was  ^uly  re- 
corded on  the  mtb  day  of  September.  1861. 
On  tile  eth  -day  of  October  rfoilowlng, 
this  ■mattgage  was  duly  csslened  to  -de- 
tendttnt  Sophie  V.  Mocrill,  who  was  «Bd 
is  tbe  wHe  of  detEsmdaat  A.  C.  Moriill.  Of 
tfae  money  so  loaaed  from  Chase  ao»<tbiird 
was  received  and  TRtwdmed  by  A.  0.  MonrlU ; 
die  remaining  two-thlKl  8  was  received  by 
the  &nm  at  Fambam  A  Liorejoy,  and  ased 
la  their  tnuHaess.  Oa  iF^brnary  SI,  188t, 
the  BKon  parties  borrowwd  al  ^fxn.  iMrrlH 
tl>e  tortber  som  of  fSjOOOi,  and,  to  ssoora 
tbe  payment  tlmreof,  Horrlll,  Paiabaan, 
and  IiO««]oy,  wiMi  ttutr  wltrss,  eaecoted 
and  aeU<verea  to  her  amortgagenponaald 
premises,  wbioh  wasidirily  vecorded  oa  the 
latfti  day  at  March  tottowlng.  >Ot  titis 
UMBey  twoJdhlrdB  was  Tscelved  end  re- 
talaed  by  ttie  tflrm  in  tiielr  bBsinesB,  tbe 
venmiDlng  'Ome-tMlrd  being  reoeived  by  Mr. 
HorrilL  No  frnrt  of  tMs  som  erf  money 
was  fMld,  and  on  tbe  Wth  dayof  July, 
1888,  tbe  mortgage  was  duly  lofcolosed 
by  ad<vertiRement  and  .by  sate  of  btae  OKOt- 
gaeed  pvemiaes  to  Mis.  .Karrll,  who 
tliercmpon  received  and  dniy  Tcoorded  a 
sheriff's  'certiflcate  of  sale,  witih  tbe  asual 
and  ordinary  afBdavits  in  'caaraectlon 
therewith.  On  tbe^SMli  dayof  jtanaary, 
Mfi6,  James  A.  liovefoy  died  testate.  His 
wHl  was  dvly  probated,  tfbe  eoweutors 
tbesetn  named,  tbe  defendantsTonng,  Mer- 
rbnan,  and  Bowe, -daly 'quailtfled  aud  yet 
remata  sach  eaeeutors.  One  paragraph 
or  item  only  (tbe  ntath)  of  ttbts  wlU  is  of 
cansecjiience  here,  and  tbat  has  already 
been  'OssMidered  in  tUs  court  4n  Mattlsnn 
V.  Faraibam,  (Minn.)  4«  N.  W.  Rep.  847. 
Gtn  oir  abont  tbe  19tta  day  of  'October, 
11886,  tt  was  dlacowred  that  a  mletatae  had 
been  made  in  tbe  description  of  tbe  prera- 
laes  Intendtd  ty  all  parties  to  Irwve  iieen 
mortgaged  and  conveyed  to  Chase  to  se- 
cure tbe  svm  of  915,060,  and  that  laetead 
of  desoFlbing  und  conveying  In  the  mort- 
gage to  fhtan  of  date  Angoat  32, 1881,  the 
premises  An  qaestioD,  as  was  inrtended,  a 
mivtual  ralstahe 'bad 'been  made,  by  means 
df  whicli  tbere  Imd  t>een  xnortgaged  and 
cimveyed to  him  an  eirtiretydifterant  tract 
of  land,  not  owned  by  cither  of  tlie  mort- 
gagors, and  in  which  none  alt  «aM  mort- 
gagors 4wer  had,  or  pmrtanded  to  liave, 
any  rlglrt,  title,  or  interest.  Fortire  pnr- 
pose  ol  rectifying  the  snlatahe  and  rem- 
edying tbe  error  In  the'de8crtptian,.and  to 
aecorettae  loan  of  man^  as  was  orlglaally 
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agreed  upon  between  the  parties,  said 
Farnham  and  wife,  said  Morrill  and  wile, 
and  said  execatura,  as  sncb  executors, 
made,  executed,  and  deliyered  a  mortgage 
upon  said  bloclc  16  to  Sophie  P.  Morrill  o( 
date  October  19, 1886,  and  which  was  duly 
recorded  on  the  26th  day  of  the  same 
month.  This  mortgage  was  given  to  se- 
cure the  original  indebtedness,  and  con- 
tained recitals  from  which  its  corrective 
nature  and  object  were  clearly  disclosed. 
No  part  of  the  indebtedness  was  paid, 
and  on  the  18th  day  of  August,  1888,  this 
mortgage  was  foreclosed  by  advertisement 
in  pursuance  of  a  power  of  sale  therein  con- 
tained and  therewith  recorded.  The  prem- 
ises were  sold  at  the  foreclosure  sale  to 
Sophie  P.  Morrill,  to  whom  the  proper  offi- 
cer executed  and  delivered  the  usual  certifi- 
cate of  sale  and  affidavits.  This  sale  was 
regular  in  form,  the  evidences  thereof  were 
duly  recorded,  and  no  redemption  from  it 
has  ever  been  attempted.  Another  mort- 
gage (upon  an  undivided  two-thirds  of 
these  premises)  was  made  September  28> 
1886,  recorded  October  2d,,  in  which  Farn- 
ham and  his  wife  and  the  executors  were 
mortgagors,  and  A.  C.  Morrill  the  mort- 
gagee. This  has  been  foreclosed,  and  the 
period  of  redemption  has  expired,  but,  as 
we  regard  the  case,  it  is  not  a  factor  in 
Its  determination,  and  hence  wo  need  not 
discuss  its  validity.  On  July  28,  1889, 
Lorin  K.  Lovejoy,  a  son  of  James  A. 
Lovejoy,  and  one  of  the  devisees  and  leg- 
atees named  in  his  will,  bis  wife  Joining, 
executed  and  delivered  a  mortgage  on  the 
block  to  the  plaintiff  herein  to  secure  two 
promissory  notes,  one  made  by  said 
James  A.  Lovejoy  in  his  life-time,  the  other 
made  by  said  Lorin  K.  Lovejoy,  which 
mortgage  was  duly  recorded  on  the  SOtb 
of  July,  1889.  On  the  same  day  plaintiff 
made  and  duly  recorded  a  notice  of  his  in- 
tention to  redeem  from  the  foreclosure  sale 
above  mentioned,  made  on  the  80th  day 
of  July,  1888,  and  on  the  next  day  pre- 
sented to  the  proper  officer  such  instru- 
ments and  documents  as  were  necessary 
to  show  his  right  to  redeem  from  the 
sale,  and  paid  to  said  officer  the  amount 
due  upon  the  sale  of  July  80, 1888,  wliere- 
npon  the  officer  executed  and  ddlvered  to 
him  a  certificate  of  redemption  of  the 
premises  from  tbe  foreclosure  sale,  which 
certificate  was  in  due  and  regular  form, 
and  has  been  recorded.  The  money  so 
paid  to  the  officer  still  remains  in  his  pos- 
session. On  January  1, 1889,  said  new  firm 
of  Farnham  &  Lovejoy  and  the  estate 
of  James  A.  Lovejoy  were  and  ever  since 
have  been  insolvent.  The  court  also 
fonnd  that  at  tbe  time  of  the  execution 
and  delivery  of  the  last-named  mortsrage 
plaintiff  had  full  notice  and  knowledge  of 
each  of  the  mortgages  herein  referred  to. 
It  will  be  oliserved  at  the  outset  that 
tbe  plaintiB's  claim  of  titie  to  the  premises 
depends  upon  the  validity  of  the  mort- 
gage which  he  received  from  young  Love- 
Joy,  devisee  and  legatee  under  the  will,  and 
upou  his  redemption  of  July  81, 1888,  from 
the  first  foreclosure  sale.  It  bis  mortgage 
was  valid  he  had  a  right  to  redeem,  tak- 
ing npon  htmsM  tbe  possibility  that  rights 
secured  thereby  might  be  swept  away 
and  lost  through  the  foreclosure  of  date 


August  13. 1888,  and  a  failare,  upon  his 
part,  to  redeem  from  that  foreclosure  In  sea- 
sonable time.  Tne  respondents  deny  that 
tbe  legatee  and  devisee,  under  the  wiU, 
could  legally  mortgage  any  interest  in 
the  property,  but  for  the  purposes  of  this 
case  we  pass'  this  contention  by,  and  as- 
sume that  he  had  the  right  so  to  do,  and 
that  by  reason  of  his  mortgage  to  plain- 
tiff the  latter  acquired  the  rights  of  a  re- 
demptioner  under  tbe  statute.  This  being 
assumed,  he  duly  and  legally  exercised 
this  right  by  redeeming  from  the  sale  of 
July  80, 18^,  on  foreclosure  of  the  mort- 
gage given  to  Mrs.  Morrill  January  28, 
1884,  as  before  stated.  As  we  have  disre- 
garded the  9.30,000  mortgage  made  Sep- 
tember 28,  1886.  foreclosed  July  16.  18t», 
Mrs.  Morrill's  claim  of  title  must  be  de- 
duced, if  at  all,  through  tbe  validity  and 
force  of  the  corrective  mortgage  hearing 
date  October  18, 1886,  foreclosed  by  sale  of 
the  premises  in  question  on  August  18, 
1888,  and  from  which  sale  the  plaintiff  made 
nu  effort  to  redeem.  It  this  mortgage  was 
a  valid  subsisting  lien  npon  the  tract  of 
land  therein  described,  relating  back  by 
reason  of  its  corrective  nature  to  August 
22, 1881,  the  date  of  the  mortgage  yrlththe 
erroneous  description,  thus  making  it  a 
first  lien,  the  plaintiff,  having  failed  to  re- 
deem therefrom,  has  no  claim  npon  or 
title  to  the  premises.  His  rights  as  a  sub- 
sequent mortgagee  have  been  cut  off,  and 
his  redemption  has  proved  inettectaaL 
Had  Lovefoy  Joined  in  the  execution  ol  a 
corrective  instrument  in  his  life-time  no 
one  would  question  its  effect  asavalldsab- 
sisUng  lien  from  August  22, 1881.  As  it  is, 
the  power  of  the  executors  under  the  terms 
of  the  will  is  necessarily  involved  as  well; 
and,  primarily,  the  finding  of  the  court  Im- 
low  to  the  effect  that  when  the  new  firm 
was  organised  Mrs.  Farbam  sold  her  in- 
terest in  this  block  16  to  her  husband,  who 
became  amemberot  the  new  firm;  that  she 
then  intended  toconvey.and  supposed  she 
had  conveyed,  said  property  to  him ;  that 
thereafter  It  was  treated  and  used  as  part- 
nership property  by  all  of  the  Interested 
parties,  and  was  a  part  of  tbe  partnership 
assets  of  said  new  firm  during  its  existence. 
Nearly  all  of  the  testimony  upon  wliich 
this  finding  was  based  wets  objected  to 
by  plaintiff,  and  it  is  advisable  to  first  dis- 
cuss briefly  Ills  claim  that  the  evidence 
offered  by  respondents  as  to  tbe  partner^ 
ship  character  of  the  undivided  two-thirds 
of  block  16  was  immaterial  and  incompe- 
tent under  tbe  pleadings.  Thesimple  char- 
acter of  the  complaint  and  answer  has 
heretofore  been  adverted  to.  The  com- 
plaint was  in  the  usual  form  in  actions  of 
this  nature.  The  defendant  Sophie  P. 
Morrill  denied, generally,  plaintiff's  alleged 
titie,  pleaded  a  counter^ilaim  of  title  in 
herself,  and  this  counter-claim  was-  put 
in  issne  in  a  general  way  in  plaintiff's  re- 
ply. To  maintain  his  right  to  redeem, 
plaintiff  Introduced  in  evidence  the  last 
wit]  and  testament  of  the  elder  Lovejoy, 
and  the  mortgage  made,  executed,  and 
delivered  to  blm  by  the  younger  Lovejoy, 
a  legatee  and  devisee  named  in  the  wiU. 
In  this  will  was  tbe  item  before  referred  to 
as  having  been  construed  In  a  former  case, 
whereby  it  was  claimed  by  Mrs.  Morrill 
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that  the  exeoutors  were  authorised  and 
empowered  to  execute  and  deliver  the  cor- 
rective mortgage  upon  which  her  title  la 
based.  The  most  that  can  be  claimed  tor 
this  Item  Is  that  it  dealt  with  lands  be- 
longing to  the  partnership,  and  hence  the 
materiality  and  prime  Importance  of  tes- 
timony establishing  the  partnership  char- 
acter of  the  premises,  and  that  by  reason 
thereof  they  were  affected  and  controlled 
by  the  ninth  Item  or  subdivision  of  the 
will.  The  plaintiff  claims  that  when  proT- 
ing  this  to  have  been  firm  property  defend- 
ants were  estabiishlng  an  equitable  title, 
without  adequate  allegations  In  their  an- 
swer, and  were  not  showing  a  legal  title, 
in  Mrs.  Morrill,  under  a  general  denial,  or 
under  the  counter-claim  of  title  in  herself, 
and  In  this  position  is  found  the  fallacy  of 
plaintiff's  contention  that  this  testimony 
was  Inadmissible  and  Incompetent.  It 
did  not  tend  to  show  an  equitable  title  in 
Mrs.  Morrill  dr  in  any  of  the  persons 
through  whom  she  derived  her  Interest, 
bat  rather  the  nature  of  the  legal  title. 
Mr.  Famham's  equities  in  an  undivided 
one-third,  the  legal  title  remaining  in  the 
name  of  his  wife,  or  the  equities  of  the  firm 
in  that  third,  were  not  Involved,  for  both 
Famham  and  his  wife  had  joined  In  the 
execution  of  the  mortgage.  It  was  not  a 
case  where  the  legal  title  was  In  but  one 
of  the  firm  while  in  fact  the  property  be- 
longed to  the  partnership.  The  legal  title 
to  an  undivided  one-third  standing  in 
Ix>ve]oy's  name,  It  was  competent  to 
show,  by  parol  and  under  the  general  de- 
nial toond  in  the  answer,  that  this  was 
part  of  his  contribution  to  the  capital 
stock  of  the  firm,  and  consequently  firm 
property.  Mrs.  Morrill's  title  to  this  share 
of  the  mortgaged  premises  rested  upon 
the  ninth  item  of  the  will,  an  Instrument 
necessarily  introduced  in  evidence  by  the 
plaintiff  to  sustain  his  own  claim  of  title. 
If  the  premises  in  dispute  were  subject  to 
and  governed  by  the  ninth  item,  then  Love- 
Joy's  interest,  held  by  a  legal  title  when  be 
died,  went  to  Mrs.  Morrill  upon  a  foreclos- 
ure of  her  mortgage  and  the  expiration  of 
the  statutory  period  of  redemption.  She 
had  no  equitable  claim  to  the  property 
and  made  no  effort  to  assert  one.  An  in- 
spection of  the  testimony  relative  to  the 
subject  will  demonstrate  clearly  that  the 
undivided  two-thirds  Interest  In  thlsprop- 
erty  was  regarded  and  treated  by  Fam- 
bam  and  Lovejoy  as  partnership  properly 
and  assets,  and  that  as  to  all  persons  in- 
terested, including  Mrs.  Pamham,  In 
whom  was  the  legal  title  to  one-third,  it 
was  firm  property  and  assets.  Mr.  Love- 
Joy  in  his  lite-time  declared  It  to  be  such  in 
writing,  as  well  as  verbally.  Having 
charge  of  the  books  of  the  firm  and  its 
finances,  he  caused  it  to  be  placed  among 
the  firm  assets,  and  by  appropriate  en- 
tries brought  it  Into  the  stock  account  of 
both  Famham  and  himself.  The  flrni 
paid  rent  to  Mr.  Morrill  tor  the  use  of  his 
one-third,  but  paid  no  rent  for  the  use  ot 
the  remainder.  The  taxes  upon  this  undi- 
vided two-thirds  were  paid  out  of  the 
moneys  of  the  firm,  as  were  taxes  upon 
other  partnership  property.  It  was  re- 
peatedly mortgaged  for  firm  purposra  and 
nses,  and  after  Mr.  Lovejoy's  death   the 


surviving  partner  continued  to  consider 
and  treat  It  as  firm  property.  It  is  well 
settled.  In  this  state  and  tisewhere,  tbat 
whether  real  estate  is  to  be  deemed  part- 
nership stock  or  assets  depends  upon  the 
agreement  of  the  partners,  which  agree- 
ment may  be  express  or  implied.  The  in- 
tention of  the  partners,  to  be  ascertained 
from  tbelr  acts  or  agreements,  is  to  gov- 
ern, and  no  express  agreement  In  writing 
or  otherwise  Is  essential  even  In  cases 
where  the  legal  title  to  the  firm  property 
is  not  vested  In  all  of  its  members,  but  is 
in  one  or  more.  The  fact  Is  necessarily 
a  matter  ol  Inference  and  evidence.  Ar- 
nold V.  Wain  Wright,  6  Minn.  868,  (Gil.  341 ;) 
Sherwood  v.  Railway  Co.,  21  Minn.  127: 
Bates,  Partn.  §  280.  It  has  been  well  said 
tbat  It  depends  mainly  on  the  question 
whether  the  property  has  been  brought  In- 
to the  firm  as  part  of  the  Joint  stock. 
Rledeburg  v.  Schmltt,  71  Wis.  644,  88  N.  W. 
Bep.  8S6.  Tbat  both  Lovejoy  and  Fam- 
ham had  brought  this  property  Into  the 
firm  as  part  of  the  Joint  stock,  although 
the  latter  had  but  an  equitable  title,  was 
clearly  proven  upon  the  trial.  The  testi- 
mony on  this  branch  of  the  case  has  been 
saretully  examined,  and  we  do  not  dis- 
cover that  the  court  below  erred  In  its 
many  ruliags.  The  several  assignments 
of  error  as  to  these  ruling^  need  no  si>ecial 
mention. 

This  brings  us  to  an  examination  of  the 
ninth  item  of  the  will,  nnder  which  the  ex- 
ecutors. It  is  claimed,  derived  their  author- 
ity to  Join  In  the  making  and  delivery  of 
the  corrective  mortgage.  This  item  was 
found  In  a  codicil  to  the  original  will,  hav- 
ing been  snlMtltated  for  an  Item  bearing 
the  same  number,  in  which  the  executors, 
In  the  briefMt  manner,  were  directed  to 
dose  up  the  testator's  partnership  Interests 
and  business  as  soon  as  practicable  after 
his  decease,  avoiding  unnecessary  loss  to 
the  estate  and  damage  to  his  partner.  As 
finally  determined  upon  by  the  testator  it 
was  asfollowa:  "item  9.  I  hereby  author- 
ise, empower,  and  direct  the  executors  (A 
my  will  to  carry  on  my  copartnership  busi- 
ness In  which  I  have  been  for  years,  and 
now  am,  engaged,  with  Sumner  W.  Farn- 
ham,  under  the  firm  name  of  Famham  & 
Lovejoy,  tor  such  length  of  time  as  to  my 
said  executors  may  seem  necessary  and  ex- 
pedient, and  tor  the  best  interests  of  my 
estate  and  my  said  copartnership  busi- 
ness. I  hereby,  giving  full  and  complete 
authority  to  my  said  executors  to  Join 
with  my  said  copartner  In  the  execution 
ot  any  and  all  contracts,  deeds,  mort- 
gages, leases,  releases,  notes,  bonds,  and 
all  other  papers  and  Instruments  that  may 
become  necessary  for  the  proper  conduct 
of  said  business,  for  the  sale  or  mortgag- 
ing ot  firm's  pine  lands  and  stumpage,  for 
the  purpose  ot  borrowing  money  for  said 
business,  and  renewing  and  continuing 
any  firm  Indebtedness  that  there  may  be 
at  my  decease,  and  tor  doing  any  and  all 
other  acts  that  may  be  deemed  necessary 
and  advisable  by  my  said  executors  In  and 
about  said  copartnership  bnslntiss.  And 
further.  In  reference  thereto.  I  desire  and 
direct  that  my  said  copartnership  buBlness 
shall,  by  my  said  execntors,  be  closed  out 
and  settled  as  soon  as  may  be  practicable 
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after  my  decease,  they  first  glTingr  doe  con- 
sideration to  my  directions  In  this  Item 
contained,  and  avoiding,  as  far  as  may  be 
pracUcalale,  all  anaeocaBary  loss,  dam- 
age, or  dlflBcnlty  to  my  said  copartner,  to 
said  business,  and  to  my  estate."  Tite  ap- 
pellant's connsel  contend  with  rnvcb  abil- 
ity that  by  this  clan«e  lu  the  will  tbe  exec- 
utors were  empowered  to  execute  deeds 
for  and  mortgages  n^an  the  firm's  pine 
lands  only,  and  tliat  by  tbe  bruadeat  con- 
struction the  operatloH  of  tbeitnncoukl 
not  be  extended  beyond  that  daas  of  tbe 
finu's  real  property.  We  do  not  tkink 
tiiat  appeDaut's  view  til  tbe  scopeaad  pur- 
pose of  tJrIs  iiroTlalfon  in  tbe  will  needs 
inoch  eoneifteratlon.  By  Us  orlgioal  will 
the  testator  directed  la  Item  -9  that  hie 
partnership  iatei-esCa  and  baslness  be 
closed  <o<at  as  aooa  as  gpnsctlcable.  He 
then  In  a  ondlcil,  evldeatly  with  gneat  care 
and  deliberation,  wholly  reconstructed  tlie 
Item,  wikereby  be  authorised,  empowered, 
and  directed  the  contlnnatlon  of  the  psirt- 
aarship  busimess  four  auek  period  of  time  as 
to  his  lexecatoEB  seemed  expedient.  Uc 
-gaTS  tbem  full  and  coxapiete  aatbority  to 
)ola  with  Mr.  Flamham  in  the  executioB  at 
any  aad  «U  crnitmcts,  deeds,  mortgagea. 
teases,  releases,  notes,  bonds,  and  all'Other 
papers  and  InstrvmentH  that  might  become 
necessary  for  the  proper  coodvct  of  the 
firm  businesB,  and  especially  such  aa  might 
be  necessary  lor  resewing  aad  oontinidng 
Ann  imleibtedness  ezteting  at  his  death. 
The 'axecntors  were  alao  vnioiaed  to  ainoid 
all  UKieeeBsary  toas,  damage,  or  dHSculty 
to  his  partner,  to  tha  baslness.  and  to  the 
estate.  This  langvaare  was  dear  a»d  va- 
ambigaa>ns  solar  as  flrso  pK)gierty,i<eaI  or 
personal,  was  concerned,  and  conferred 
apon  tbs  exeeotors  laU  power  and  author- 
ity to  deed  or  <martgage,  as  might  be  re- 
quired to  properly  pomduet  tbe  boslness. 
It  is  true  that  in  this  ibeoi  tbe  sale  and 
mortgaginff  of  firm  pine  iaxdis  wasaxpress- 
ly  mentiooed,  but  tram  this  it  cannot  be 
assumed,  hi  view  'Of  the  plenary  power 
conferred  on  the  executors  in  thesame  con- 
nection, that  the  testator  tateoded  that 
'Other  real  estate  beloaging  to  tbe  firm 
should  not  be  sold  or  mortgaged.  His 
language  expreaedy  negatlvas  aoch  a  con- 
closlon. 

Tbe  next  tnqalry  Is  as  to  tbe  circum- 
stances undo-  which  tbe  corrective  mort- 
gage was  made  and  its  contents.  Tbe  er- 
ror ta  the  description  In  tbe  mortgage 
made  toChase  In  1881,and  assigned  to  Mrs. 
MonlU,  was  not  dlsoovered  until  about 
October  1, 1888,  and  after  Mr.  Lorajoy's 
death.  The  mortgage  to  Mrs.  Morrili, 
from  tbe  foreclusore  of  which  piaintUf  re- 
deemed, and  the  t9*,000  mortgage  to  Mr. 
Morrill,  had  intervened  of  racond,  iNit  no 
other  Hens  and  aio  other  parties  stood  In 
the  way  of  Its  correction  In  equity.  It 
was  given  to  seesTH  firm  Ind^tedness 
which  remained  unpaid  at  tbe  date  of  Mr. 
Loveloy's  death.  Proceedings  were  threat- 
ened and  cunid  have  been  commenced  by 
Mrs.  Morrill  to  reform,  correct,  and  fore- 
close Hm  same,  and  the  mortgage  in  ques- 
tiOD  was  executed  to  avert  such  proceed- 
ings. It  would  seem  that  nu  question 
ought  to  be  made  abunt  the  necessity,  reg- 
ularity, or  propriety  ol  the  steps  talceu  by 


the  executors,  wbN«by  they  eontinaed  tbo 
firm  indebtedness  and  avoided  loss,  dam- 
age, and  difficulty  to  tbe  partner  and  to 
the  trust-estate.  This  correction  was  un- 
doubtedly necessary  for  the  proper  «ondiict 
of  the  firm  businesH,  aad  in  making  the 
same,  by  ineanB  ol  a  new  mortgage,  tlie 
execatON  were  acting  strictly  within  the 
line  authorised  and  directed  by  Mr.  Lova- 
Joyin  item  9  of  bislast  wiU  and  testauant. 
While  it  might  have  been  Beoessaj-y  to 
make  tlw  heirs  and  devisees  of  tbedeeeaaed, 
parties  to  an  action  to  correct  and  fore- 
close tbe  mortgage,  it  does  not  follow  that 
tbey  were  neoessarlly  proper  parties  to  tha 
aew  and  corrective  mortgage.  That  de- 
pended upoM  tbe  conatractltmoi  the  will. 
The  corrective  mortii^age  related  back  to 
tbe  tine  of  tlw  executioB  and  delivery  of 
the  one  in  which  the  mutual  mletaice  tiad 
been  mode,  and  was  tlierefore  a  first  Ilea 
upon  the  premises.  It  preceded  in  point  of 
tiiae  that  given  on  Janaary  38, 1884.  for 
95,000,  and  tbatof  date  September  28,1886, 
for  f  361,400,  becaase  tbe  mortKagees  named 
la  each  of  these  iastruneats  had  knowl- 
edge of  it,  eoasemed  aad  w«pe  parties 
tliereto.  No  o«e  else  was  interested  or  in- 
ured, and  the  rttuatioa  was  precisely  as  It 
nettiKr  of  the  intorveaiag  mortgages  had 
been  made  or  recorded.  Bat  the  counsel 
for  appellant  eomplaias  that  there  waa 
nothiag  in  the  notice  of  foreclosura  or  in 
tbe  sSieiirf's  certlfleateof  sale  notifying  or 
advialae  interested  parties  of  the  real,  or 
mtroaetik'e,  aatiire  of  tbe  aMtrtgage  itself, 
or  that  it  purported  to  convey  any  rights 
in  the  mortgaged  pramlaes  aalieoedoQt  to 
Its  date.  This  sseons  to  have  been  the 
latrt,  but  the  notice  of  sale  and  tbe  certifi- 
cate contained  all  that  waa  required  by 
tbe  statute  regalating  (oroelosaneR  by  ad- 
vertiseoieat.  Full  notice  of  tha  nature, 
charaeter,  aasd  purpose  of  tbe  mortgage 
was  given  In  the  tsatrHtaseat  Itself,  axid 
woaid  have  been  dlseovered  a^oaexami- 
natioa  of  ite  reooird.  Tbe  ol^t  to  be 
attained  by  Ite  execuMoa,  tbe  parpose  la 
view,  the  eireaiHsta«ceR  and  neoeaeity  ol 
nalcins  It.  were  p&ainly stated, from  which 
it  appeared  that  a  mutual  mistake  la  the 
descriptian  of  tbe  premises  hiMl  been  made 
in  the  iaatrumeat  it  was  intended  to  so- 
persede,  that  all  parties  stood  ready  to 
correct  the  error,  aad  that  it  was  executed 
and  delivered  for  the  purpose  of  avoidlacr 
a  threatened  action  against  the  makem 
to  procure  a  correction  and  reformation 
of  tbe  mortgage  in  which  the  mistake  bad 
l>een  made.  Tbe  record  ol  this  instrament 
October  aK,  1686,  was  ample  notice  of  ite 
oontents.  It  also  stands  admitted  that 
plaintiH  had  actual  knowledge  of  this 
mortgage  and  of  its  foreclosure  wbea  he 
vedeeiBPd.  He  was  therefore  fuHy  advised 
of  the  tiatlm  made  by  Farnham  and  the 
executors  hi  respect  to  the  partaersliip 
character  of  tbe  premises.  Again,  he  not 
only  had  knowledige  of  this  special  claim, 
bat  bad  previously  become  a  party  to  it. 
On  June  1, 1888,  a  tripartite  agreement  in 
writing  was  signed,  in  which  Farnham,  aa 
the  surviving  partner,  aad  the  executors, 
as  such,  were  of  tbe  first  part,  tills  plain- 
tiff and  other  creditors  of  thefirai  of  Farn- 
ham A  Lorejtty'were  of  the  second  part, 
and  one  Wolford  waa  of  the  third  part,. 
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with  nIereBce  to  the  tranafer  by  the  par- 
ties of  tbe  flnt  part  to  the  party  ot  the 
third  part  of  certain  nei  and  peraonal 
woperty  tbemttotore  belong^g  to  Ffirn- 
haiD  tt  LMveHary,  In  conaideratioa  of  which 
tfurtw  the  ptolDtHf  and  the  other  ered- 
itoik  named  were  to  discharge  and  re- 
l«a«e  certain  apeclAed  ladebtedaew  uf  tbe 
firm  of  Famham  A  Loivejoy.  Hcliedoied 
promlnmOy  among  tiie  real  peoperty  to 
be  so  tranatened  were  the  pMnsisea  tn  dis> 
put*,— the  oadlvided  two-thlrda  of  block 
M.  This  agreement  was  aigned.  by  all  of 
tbe  parties  tberetos  indndbiH  plaintiff,  bet 
for  aoaia  reasoa.  the  oekeme  was  aban- 
doned. 

Mr.  Kontil  upon  bis  direct  examinattoB 
tcBtlfled  that  he  acgntiated  tbe  loan  made 
firom  Mr.  Cbaae,  and,  when  doisK  so, 
oUnfed  aesnrlty  upon  block  M.  Snbee^ 
qsently,  at  tbe  b^ianlni;  of  Ua  cra8a.ex- 
amlaatlon,  tbe  wltaeas  ▼olmteered  the  K^ 
mark  that  Mr.  Chase  bad  since  died.  Not- 
wfthstaiuftnE  this,  coansel  for  appellant 
proceeded  to  erosB-examlne  tbe  witnesa  at 
length  tn  reference  to  the  cunversatloa  in 
which  it  was  agreed  wttb  Mr.  Chase  tl^at 
a  mortgage  ehonld  be  given  apon  binck 
18.  After  parsidng  the  croBS-examlnatlon 
on  this  pollit  to  his  appanent  satisfaction 
the  connscd  moved  to  strfke  oat  oR  state- 
menta  mads  by  the  witneaa  respecttng  the 
agreement  made,  on  the  groand  that  they 
were  inadmiseible  nnder  tiie  statnte,  the 
witnesa being  a  par  ty  to  the  action,  and  Mr. 
Chase  beingdead.  Wliatever  merit  the  mo- 
tion mllgbthaTe  possefiaed  bad  it  been  nea- 
■onably  tnterposed,  ft  fs  obyiuus  that  it 
came  too  late.  Cbonsel  should  have  mede 
his  obfectlon  promptly  npon  dlscoverinR 
tbe  incompetency  of  the  witneaa.  He  could 
not,  knowing  tiie  fact,  bnve  tlie  benefit  of 
a  croKB-examinatlon,  ami  also  tbe  ad- 
vantage of  the  conrt'B  relasal  to  strike  oat 
testimony,  nearty  all  of  which  was  elicited 
by  bimself.    Judgment  affirmed. 


Maikb  Trdbt  a  BAimino  Co.  ▼.  Bnixnt. 

(Supreme  Clnirt  qf  Mirmesota.    March  tS,  1S91.) 

HxootUBUi  Jjnxaxaatn — QuAuruD  IirDosaKr 

KSKT. 

1.  To  limit  and  qoalify  an  indorsement  made 

ri  the  back  of  a  negotiable  promissbi?  note, 
indoreer  must  clearly  and  onmistakaDly  ex- 
presa  bla  fntention  toexraipt  himself  firom  fntnre 
conditional  IlablUly;  he  most  «m  the  pbnM 
"withont  recourse"  cr  its  equivalent. 

S.  The  payee  of  sooh  a  note  sif<ned  bla  name 
to  an  assignment  thereof  written  ont  on  the  back 
of  the  same,  wlien  transferring  it  to  another  per- 
son for  value.  Held,  that  this  was  aot  a  ooiBll- 
Ced  indorsemoat,  Mtd  that  the  payee  waa  liable 
M  an  ordinary  indorser. 

anraXAK,  C.  J.,  and  DicBxmoK,  J.,  dlksent- 
ing. 
(SpOabMrbv  the  Churl.) 

Appeal  from  diatrtet  conrt,  Hennepia 
county;  Hoobbh,  Judge. 

T.  R.  Baddhatoa,  lor  appellant.  George 
H.  Taylor  and  Cbaa.  J.  Bartleaon,  for  re- 
spondent. 

CoLUKi,  3.  The  defendant,  fin  tier, 
payee  of  tbe  negotiable  promlaeory  note 
on  which  tbia  action  was  founded,  made 
and  signed  a  writing  on  the  back  of  it, 
thus:  ''For  value  reeeived  I  hereby  assign 


and  transfer  tbe  within  notev  together 
with  all  Interest  in  and  all  rights  under 
the  mortgage  securing  the  same,  to  L.  D. 
Cooke. "  It  is  contendfd  by  appellant  that 
this  was  bat  a  naked  assignment  of  tba 
paper,  and  that  Butler  cannot  be  held  as 
an  indoraer  ot  the  same.  We  have  eare> 
folly  examined  the  authorities  at  oar  com* 
mand,  and  have  t>een  unable  to  add  m 
single  one  to  those  cited  by  appellant's 
eooosel  in  support  of  his  poBition,  name- 
ly, Hailey  v.  Fakoaer,  82  Ala.  68«,  and 
AnilM  V.  Yeomansv  3tt  Mich.  171.  In  the 
Alabama  case  the  payee  of  the  note  wrote 
these  wordB  ayun its  hock :  "Forvalne  re- 
eeived •  »  •  I  tvanslir  umto  J  P. 
Bailey  all  my  right  and  title  in  tbe  within 
note,  to  be  enjoyed  ha  the  same  manner  aa 
may  have  been  by  mr; "  signing  tlie  same. 
It  was  held  that  tUs  was  a  qnallfled  In- 
doesement,  exemptlag- tbe  sigiMr  from  lia- 
bility, precisely-aa  if  njathtng  had'  appeared 
but  bia  name^.  and  tha  words"  withont  re- 
eoursa"  above  or  undBrneath.  It.  In  lite 
opinion  the  eoari  stated  tbe  law  t»  bo 
t^t  any  wtmlain  an  ladonement  wtaich 
deaiiy  demoostratean  intention  at  tbe  tn^ 
dorses  to  make  Mi  a  <|HaUfled  one  will  haw 
ttmlefTert.  Itw  nde  en  ttila  aubiect  waa 
correeUy  stated  beyond  a  donbt,  iMit  mis- 
applied, in  oar  Jadgnmnt.  Wa  think  tiiia 
apparent  from  the  egcaatplea  ofqaalUed 
ladogaBment  given  by  tbe  court  in  support 
ot  its  pasltioni.  AK  clearly  demoiistvatefl 
the  Indorseea'  latantloa  to  exempt  them- 
aelvea  Urom  fature  UaibiliAy,  ioi  tbe  plainest 
langoage..  It  was  aaid,  among  other 
thinsBy  that  a  design  to  qualify  the  in- 
dorsecaent  waa  apparent  from  the  ase  of 
the  wo«ia,  '^tn  be  eojayed  in  the  same 
manner  aa  may  have  been  by  me,"  the 
elTeGt  lielng  to  restrain  tlie  more  general 
words  found,  in  other  porta  of  the  indorse. 
ment;  that  they  must  be  given  cHect,  and 
were  meaninglcaB,.  onleaa  intended  to  ex- 
empt the  indorser  from  liability  bjr  pro- 
viding that  tha  indorsee  shonid  not  eqiosr 
the  right  and  titlB  transferred  to  Um  In  a 
"manner"  diflerent  from  t.iiat  eojoyed  by 
tbc  indorser  himaeU.  Th«  eonctuston 
reached  was  largely  made  to  dfepend  upon 
tbe  ckanse,  "to  be  en|oyed  in  the  same 
manner  as  vomms  have  been  by  me, "  aoti 
not  upon  tbe  fact  that  the:  assignment 
was  expecBsed,  Instead  of  being  left  for  ira- 
irflcatlon.  There  are  no  words  of  thia  im< 
port  in  the  assignment  now  ondar  consid- 
eration. But  if  tlm  law  was  correctly  de- 
termined te  Hailey  v.  Falconer,  the  In* 
dorsement  was  restrictive  as  well  as  qnal- 
lfled, and  this  was  the  real  qoeatlon  at  Is- 
soelu  Anlbav.  Yeomana, supra.  Therethe 
indorsement  made  by  the  payee  rftad:  "1 
hereby  transfer  my  right,  title,  and  Interest 
of  tbe  within  note  to  8.  A.  Yeomana, "  bat 
the  controversy  was  not  as  to  tba  liability 
of  the  indorser,—^  was  whether  the  in- 
dorsee could  recover  of  the  maker  aa  a 
bona  tide  holder  for  value.  It  was  detep. 
mined  that  hecouid  not;  tiiat  the  right 
and  titie  pasainK  under  the  customary  in- 
doreement  in  blank  was  mnch  greater 
than  the  mere  right,  title,  and  interest  of 
the  payee;  and  that  no  greater  right, 
title,  and  Interest  than  he  had  could  paaa 
under  each  a  transler.  The  indorsee  eonld 
look  to  the  maker,  but  not  k>eyond  nor  Alt. 
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terently.  He  conid  nut  be  permitted  to 
fall  back  upon  the  indorsee,  nor  to  collect 
ffom  tbe  maker  in  case  the  payee  could 
not  have  collected.  Theresnlt  of  this  de- 
cision was  to  give  to  tbe  indorsement  a 
more  restrictive  effect  than  an  indorse- 
ment "without  recourse  "would  have  had, 
for  It  is  well  settled  that  such  an  indorse- 
ment does  not  destroy  tbe  negotiable 
character  of  the  paper  upon  which  it  has 
been  placed.  But  tbe  remark  which  coun- 
sel attempts  to  make  pertinent  here  was 
clearly  obiter,  tor  the  issue  was,  as  before 
stated,  as  to  the  restrictive  character  of 
the  indorsement,  and  not  whether  the  in- 
dorser  qualified  a  liability  he  would  have 
assumed  by  the  ordinary  indbrsement  in 
blank.  The  indorsement  of  a  promissory 
note  is  commonly  accomplished  In  the 
manner  Just  mentioned.  Wben  so  done, 
two  contracts  are  entered  into, — one,  that 
of  the  sale  or  assignment,  completely  exe- 
cuted: the  other,  that  of  a  future,  but 
conditional,  liability,  executory  and  by 
implication,  from  the  sal*  and  assignment. 
Both  are  as  complete,  however,  as  if  each 
was  expressed  with  great  formality  and 
precision  above  the  signature.  In  the  case 
at  bar  we  find  the  executed  contract  care- 
fully, bat  unnecessarily,  detailed,  and  tbe 
question  resolves  itself  into  an  inquiry 
whether,  by  reason  of  this  particularity,  a 
formal  expression  of  that  which  the  law 
would  Import  from  the  signature  alone, 
tbe  other  contract,  executory  as  to  future 
liability  upon  condition,— also  imported 
from  the  bare  signature  of  the  indorser,— 
is  negatived,  and  has  been  excluded.  It 
would  seem  obvious  that,  when  writing 
out  upon  the  back  uf  tbe  paper  Just  what 
would  have  been  inferred  from  bis  signa- 
ture, tbe  indonser  has  incurred  no  greater 
liability,— has  done  no  more  than  he  would, 
bad  he  simply  placed  bis  signature  there. 
How  can  it  be  said,  then,  that  he  has  done 
lees,  in  the  absence  of  that  clear  declara- 
tion of  his  Intent  to  exempt  himself,  men- 
tioned in  all  of  the  authorities,  as  neces- 
sary in  the  case  of  a  qualified  indorse- 
ment? Tbe  reason  given  soemsto  be  that 
because  one  part  nf  this  donble  contract 
of  indorsement,  always  inferred,  has  been 
expressed,  the  other  part,  also  always  in- 
ferred, must,  of  necessity, '  be  excluded. 
Whenever  the  view  contended  for  by  ap- 
pellant has  been  adopted,  it  has  been 
predicated  upon  the  maxim,  expreaalo 
nntaa  eet  eicluato  altertua.  We  agree 
with  tbe  author  of  one  of  the  leading  text- 
books, who  asserts  that  tbe  less  common 
maxim, expnasB/o  eorum  gate  taclUe  inaunt 
vtbit  operatur,  is  the  one  which  should  ob- 
tain. Many  examples  conld  be  given 
where  the  expression,  in  contracts,  of 
things  tacitly  Implied,  has  no  effect;  for  il- 
lustration, a  written  warranty  of  the 
quality  of  provisions  would  not  exclude  or 
negative  tbe  implied  warranty  of  title. 
The  appellant  in  this  case,  with  mach 
care,  indicated  his  purpose  to  sell  and 
transfer  the  note,  but  be  failed  to  limit 
and  qnallfy  his  Indorsement  by  words 
which  would  clearly  Indicate  such  an  In- 
tent, it  in  fact  it  existed.  It  was  incum- 
bent upon  him  to  do  so  if  he  Intended  or 
expected  to  escape  tbe  liability  of  the  or- 
dinary indorser.    The  phrase  "wlthont 


recourse,"  or  its  equivalent,  which  mnst 
be  used  on  such  oocasionB.is  a  very  simple 
one,  and  in  every-day  use.  Tbe  appellant 
did  not  Insert  in  his  contract  of  indorse- 
ment this  phrase,  or  words  equivalent 
thereto.  To  relieve  one  who  puts  4ii8 
name  on  the  back  of  a  negotiable  promis- 
sory note  from  liability  as  an  Indorser  he 
mnst  insert  In  the  contract  itself  words 
deariy  expressing  such  an  Intention.  Al- 
though the  appellant's  assignment  of  tbe 
paper  was  expressed  Instead  of  implied,  be 
did  not  thereby  exempt  himself  from  the 
liability  of  an  indorser  in  blank.  Sears  v. 
Lants,47  Iowa,  658;  Adams  v.  Bletben,  66 
Me.  19;  Daniel,  Neg.  lust.  9  688.  notes  b 
and  c;  Band.  Com.  Paper,  S704;lEdw. 
Bills  &  N.  §  8S8.  8ee,  also,  Dixon  v.  Qay- 
ville,  44  Md.  678;  Kilpatrick  v.  Ueaton.  8 
Brev.92;  Shelby  v.  J udd,  24  Kan.  IBS;  Dun- 
ning V.  Heller,  108  Pa.  St.  268;  Blchards  v. 
Frankum,  9  Car.  A  P.  221.   Order  affirmed. 

QiLFiLLAN,  C.  J.,  and  Dickinson,  J.  We 
dissent.  When  the  payee  or  indorsee  of 
a  promiSBOTy  note  merely  writiss  bis 
name  on  the.  back  oI.it,  the  presumption 
is  that  he  does  it  for  the  purpose  of  a 
double  contract, — a  contract  of  transfer 
and  a  contract  of  conditional  liability- 
In  snch  case  the  law  Implies  the  two 
contracts,  because,  that  being  the  form 
in  which,  by  the  law-merchant,  the  two 
contracts  are  entered  Into,  it  presumes 
the  parties  intended  both.  The  impli- 
cation is  not  made  contrary  to  their 
manifest  intention.  All  the  authorities 
agree  that  by  writing  over  the  signatare 
they  may  exclude  any  Implication.  The 
only  difference  in  the  cases  is  as  to  what 
will  have  that  effect.  In  our  opinion, 
when  the  writing  expresses,  no  matter  in 
what  form,  the  purpose  with  which  the 
name  is  indorsed,  it  excludes  the  Implica- 
tion of  any  other  purpose.  When  the 
writing  expresses  one  contract,  tbe  par- 
ties will  be  presumed  to  have  expressed  all 
they  intended;  the  written  will  be  pre- 
sumed to  be  the  entire  contract.  It  shows 
that  the  parties  were  not  content  with 
tbe  implication  of  intention  which  tbe  law 
raises  upon  tbebare  signature  on  the  back 
of  tbe  note;  for  why  should  they  take 
pains  to  express  in  writing  one  of  the  con- 
tracts which  would  be  Implied  from  the 
bare  signature,  if  they  intended  not  only 
that  contract,  but  the  other  also? 


la  re  Pbocbbdinub  to  Enforce  Patmknt 
OF  Delinquent  Taxes  on  Bbal  Estate 
for  St.  Locib  Ck>DNTT. 

(Supreme  Court  of  Mtimeiata.   March  U,  tS9L) 

Taxation— Bxbmptioh—Pbopbbtt  Ubsd  >ob 
lUrLBOAS  Pdkposm. 
A  tract  of  land  owned  by  a  railway  cor- 
poration, upon  which  it  had  oonstructed  a  dock 
or  wtiari,  renting  the  uuna  to  another  oorpora- 
tion,  ene^ed  in  the  bnaineu  of  selllnK  and  ship- 
ping ooal,  and  for  the  pnriMses  of  sugh  bosineBS, 
Is  not  exempt  from  ordinary  taxation  as  proporty 
held  and  used  for  railway  purposes,  although  by 
the  terms  of  the  lease  the  tenant  was  under  ob- 
ligation to  perform  certain  servloe  in  its  line  of 
business  for  the  railway  corporation,  and  also 
obliged  to  famish  a  certain  amount  of  freight  an- 
nually for  transportation  over  its  line*  of  rail- 
way. 

{SyVUOnu  by  0m  Court.) 
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Case  certified  from  district  court,  St. 
liunls  county. 

B.  F.  Greeae,  for  county  of  St.  Louis. 
Cash  A  WUUama,  for  respondent. 

Collins,  J.  Tbls  case  was  certified  up 
by  the  district  court  as  authorised  by  Gen. 
St.  1878,  c.  tl,  §  80.  It  most  be  determined 
by  an  application  to  the  admitted  facts  of 
the  principles  enunciated  in  County  of 
Ramsey  v.  Railway  Co.,  88  Minn.  537,  34  N. 
W.  Bep.  313;  County  of  Todd  v.  Railway 
Co.,  38  Minn.  163,  86  N.  W.  Rep.  10»:  City  of 
St.  Paul  r.  Railway  Co., 89  MIon.  112,  88  N. 
W.  Rep. 925;  County  of  Hennepin  v.  Rall- 
wa7Co.,42MlDn.288,44N.W.Rep.63.  These 
facts,  concisely  stated,  are  that  respond- 
ent railway  company  Is  the  owner  of  a 
tract  of  real  property,  very  valuable  for 
dock  purposes.  In  the  city  of  Dniuth,  one- 
fourth  of  which  Is  unoccupied,  and,  con- 
cededly,  subject  to  taxation  In  these  pro- 
eeedlngs.  The  remainder  has  been  covered 
with  a  coal  wharf  or  dock  built  by  re- 
Rpondent,  but  used  and  occupied  by  an. 
other  corporation  under  a  written  con- 
tract, of  which  more  will  be  said  later  on. 
Respondent  has  run  Its  tracks  upon  this 
dock,  and  contends  that  the  occupied  three- 
fourths  of  the  property  in  question  is  held 
and  presently  used  by  It  for  railway  pur- 
poses, and  hence  that  it  is. clearly  within 
the  terms  of  that  section  of  its  charter 
which  provides  for  a  substituted  method 
of  taxation— a  percentage  upon  its  gross 
earnings— in  lieu  of  all  other  taxation. 
It  does  not  own  or  operate  any  other 
coal  dock  or  wharf  in  the  city,  according 
to  the  stipulated  facts.  It  was  also  stip- 
ulated between  the  par  ties  that  competent 
witnesses  would  testify  that,  in  order  to 
successfully  operate  its  railway,  it  was 
necessary  for  the  company  to  own  or  op- 
erate such  a  dock  for  the  transfer  of  coal 
from  vessels  to  its  cars.  We  are  not  quite 
sure  from  the  findings  that  the  court  be- 
low intended  to  find  this  necessity  as  a 
fact,  but.  as  we  look  at  the  real  situation, 
this  is  of  no  importance.  The  contract  re- 
ferred to  was  made  between  respondent 
and  the  Northwestern  Fuel  Company,  a 
dealer  In  coal,  on  the  17th  day  of  April, 
1886.  It  granted  to  the  latter  the  right  to 
possess,  use,  and  occupy  the  whole  o(  said 
wharf  or  dock  for  the  term  of  10  years  for 
the  onloadlng  of  coal  from  veBsels,  and  the 
storage  of  the  same  thereon,  for  which 
right  the  fuel  company  was  to  pay  an  an- 
nual rental  in  equal  monthly  livstallments. 
There  was  a  condition  In  respect  to  un- 
loading from  the  vessels  and  placing  in 
its  cara  such  coal  as  other  parties  than 
the  fuel  company  might  want  to  ship  over 
respondent's  lines  of  road;  the  compensa- 
tion for  the  services  rendered  by  the  fuel 
company  In  transferring  the  coal  being 
fixed  at  a  certain  sum  per  ton.  The  re- 
spondent also  stipulated  in  said  contract 
to  switch  to  and  from  its  connections  in 
the  city  with  other  lines  of  railway  such 
cars  as  the  fuel  company  might  wish  to 
load  with  coal  for  shipment  to  points  not 
reached  by  its  lines  of  road,  at  rates  to  be 
fixed  from  time  to  time,  but  in  no  event 
to  exceed  certain  stated  maximum  rates 
per  ton.  It  was  also  agreed  that  in  each 
year  during  the  life  of  thecontract  the  fuel 


company  should  ship  not  less  than  50,000 
tons  o(  coal  over  respondent's  lines  of  rail- 
way to  three  specified  places  thereon. 
Should  the  amount  so  shipped  fall  short 
of  the  stated  number  of  tons  in  any  one 
year,  compensation  was  to  be  made  by  the 
luel  company.  There  were  other  eondi« 
tions  imposed  upon  each  of  the  parties  in 
the  contract,  but  they  are  of  no  import 
tance  in  this  controversy. 

It  will  have  been  seen  by  the  above 
statement  that  in  effect  the  contract  was 
a  lease  of  the  premises  to  the  fuel  compa- 
ny, to  enable  it  to  carry  on  the  business 
of  dealing  in  coal,  for  the  period  of  10 
years,  and  this  is  made  more  apparent 
when  the  facts,  as  they  were  stipulated  to 
be,  are  considered.  The  fuel  company  was 
a  regular  dealer  in  an  article  of  merchan- 
dise in  demand  all  over  the  western  coun- 
try, and  It  sought  a  market  everywhere. 
To  the  local  trade  alone  it  disposed  of 
more  than  6,000  tons  per  annum,  no  part 
of  which  was  transported  Vy  its  landlord. 
It  shipped,  at  will,  to  points  upon  re- 
spondent's lines  of  road,  or  to  places  on 
the  lines  of  other  railways,  according  to 
destination.  If  the  fuel  company  found 
its  maikets  upon  lines  of  road  other  than 
those  operated  by  the  railway  company, 
the  latter  bad  obligated  itself  to  switch  in 
tlte  empties  from  its  connections  with  the 
desired  lines,  and  to  switch  out  the  loaded 
cars,  as  demanded  by  the  tenant.  So 
long  as  the  fuel  company  shipped  that 
part  of  its  commodity  sold  at  places  on 
respondent's  railway  by  way  of  its  lines, 
and  also  shipped  no  less  than  60,000  tons 
per  year  to  the  three  specified  places  on 
its  road,  its  right  to  soil  and  ship  was 
without  limit  as  to  amount,  or  restrlfi- 
tlon  as  to  territory.  It  had  the  exclusive 
use,  control,  and  possession  of  the  prem- 
ises, except  that,  under  a  certain  contin- 
gency, it  would  be  compelled  to  render 
services  to  respondent  In  the  way  of  trans- 
ferring the  coal  of  other  shippers  from 
their  vessels  to  its  cars,  tor  which  services, 
it  was  to  receive  a  presumably  adequate 
compensation.  The  condition  of  the  fuel 
company  was  not  unlike  that  of  the  ordi- 
nary tenant,  nor  was  it  different  from 
that  of  any  other  kind  of  a  merchant  who 
might  lease  a  portion  of  respondent's 
premises,  on  which  to  do  business,  at  a 
stipulated  rental,  and  under  an  agreement 
to  make  shipments  over  Its  lines  to  cer- 
tain places,  and  to  a  defined  extent  or 
manner.  Bntit  Is  argued  in  respondent's 
behalf  that  because  a  dock  or  wharf  such 
as  was  leased  and  operated  by  the  fuel 
company  was  a  convenient  and  necessary 
appendage  or  adjunct  to  any  railroad 
with  a  terminal  in  the  city  In  question, 
and  was  used  by  the  tenant  mostly  for 
purposes  connected  with  the  road,  and, 
further,  by  reason  of  the  character  of  the 
commodity  handled  by  the  tenant,  and 
those  provisions  of  the  contract  which  ob- 
ligated the  latter  to  make  certain  ship- 
ments oveifits  lines,  the  premises  were  not 
liable  to  direct  taxation.  All  of  these  rea- 
sons would  be  of  more  orlessforcebad  any 
kind  of  a  merchant  leased  respondent's 
property,  and  without  regard  to  the 
amount  of  freight  he  was  required  to  ship 
over  the  road   each  year.    In  fact,  this 
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■ame  ttnc  ot  argoment  vas  used  and  at- 
tempted to  be  applied  In  County  of  Hea- 
aepiit  T.  Railway  Co.,  siEpra,lii  which  ease 
a  railway  corporation  owiilnsr  a  hotel  on 
tts  line  of  poad,  patrtutteed  almost  exela- 
•iveiy  by  those  who  west  there  ta  its  caja, 
endeavored  to  bring  It  withta  the  exemp- 
tioD  bccauae  it  stimolated  travel,  thas  la- 
creasing  the  corporative  earnings^  upon 
which  a  percentage  was  paid  to  the  state 
in  place  of  nttaer  taxation.  No  one  con- 
tends that  the  bare  fact  of  leaalng  this 
property  coacluBlvely  shows  it  to  be  sub- 
ject to  taxattoD,  bat  tbat  it  was  leased 
would  be  a  circamstaxice  going  to  show, 
and  indeed  makiastt  very  apparent,  that 
tt  was  not  used  for  corporative  pnr- 
poseb,  as  was  aald  In  the  Ramsey  Coanty 
Case.  Nor  world  the  nnre  fact  that  tt 
was  acgotred  and  asedi  tor  pwrpoeea  coa- 
nected  with  tkarowlneceasarlly  determiae 
its  exeaptioa.  County  ot  Todid  v.  Rail- 
way Co.,  supra.  Very  Itttla  moire  need  be 
said.  Admfttta;  that  fiw  the  proper  proa- 
ecutlon  of  Its  legitimate  baslnees  it  was 
necessary  that  tba  rcspcsideat  should 
have  docks  and  wharves  ta  Satatb,  It  hae. 
Instead  of  using  its  property  for  its  own 
necessary  parposea,  leased  It  to  another 
corporation,  cngagtd  la  ouvebaadtsing, 
and  by  the  terms  ol  its  lease,  abandoaad 
all  control  over  tbe  property  ttaelt,  for  a 
fixed  period  ol  time.  To  be  sure,  the  tea- 
ant  aetcnti  to  traasaet  certain  buatamss 
for  respondent,  in  line  with  Ita  own, 
should  It  be  called  apom  to  do  so,  and  it 
also  contracted  to  do  a  certain  share  ot 
Its Irefgbtinff over  respondent's  railway; 
bnt  in  the  general  bustneas  which  was  to 
be  tran8a(>ted  upon  the  leased  premiaes  the 
railway  emnpeny  bad  no  voice  a«  to 
amonnt,  or  tbe  manner  in  which  It  was 
to  be  done, — no  more  interest  or  concern 
than  tt  bad  in  the  bnsiness  of  many  other 
merchants  In  the  city.  Tbe  property  was 
not  presently  held  or  used  by  the  corpora- 
tion, or  by  a  tenant  tor  it,  tor  corporative 
.business;  on  the  other  band,  it  was  Iwld 
by  the  tenant  solely  for  Kb  bii8lne8C>  pur- 
poses. The  respondent's  relatieo  or  eon^ 
neetlon  with  this  business  was  merdy  in* 
ddenta).  Tbe  deelslou  ot  the  district 
court  that  the  entire  tract  waa  subject  to 
taxation  is  affirmed. 

Vanoksburoh,  J.,  absent  on  account  of 
sickness,  took  no  part. 


C.  Attltmxn  &  Co.  V.  Gink. 
(JSuprmn$  Cmirt  ^  ITortK  Dahota.  Jan.  IS,  1801.) 

BBSACB  of  WaBBANTT— KEJJ9DBS  OF  Dakasbs. 

The  measure  of  damages  on  breach  of  war- 
ranty on  sale  of  personal  property  being  the  dlF- 
erence  between  what  it  woola  have  been  worth 
liad  it  I>een  a»  watraatoA  and  its  aetaal  value, 
held  revOTsible  error  to  allow  defendant's  cooa- 
sel  to  ask  a  witness  to  testify  as  to  the  value  of 
the  machine,  a  self-binding  harvester,  on  the 
assumption  ttmt  it  was  useless,  the  evidence 
dearly  showing  that  It  could  be,  and  was  in  fact, 
usea,  although  It  failed  to  bind  all  tbe  sheaves; 
the  answer  to  snch  question  being  prejudicial. 
iffyUabus  by  the  Court.) 

Appeal   from    district  conrt,  Feciblna 
coanty;   'Willllu  B.  McComnxu^,  Jodge. 


W.  J.  Knaetlutfr  and  Cy  WeHingtoa,  tor 
apiiellant. 

Corliss,  C.  J.  Under  the  pleadings  tba 
defendant  in  effect  became  plaintlil.  He 
admitted  plalntlfl'a  cause  of  action,  and 
aougbt  to  recoup  damages  lar  breach  ot 
warranty  oa  saleot  a  selT-blndtng  harvest- 
er for  which  the  notes  sued  apoa  wera 
given.  So  lar  an  the  machine  was  con- 
cerned, the  measure  ot  delendaat's  dam- 
ages on  breach  ot  warranty  was  the  dtlTer>- 
enee  between  tbe  valaaot  the  machine  bad 
it  been  as  warranted  and  its  actual  valoa 
at  tbe  tima  ol  delivery.  Comp.  Laws,  f 
4608.  There  being  no  evideMoe  to  tbe  coik- 
trary,  tbe  ptesamptloa  is  that  the  propo^ 
ty  would  have  been,  worth  tlte  contract 
price  had  It  been  as  warranted.  In  rseetvt- 
taig  evidence  aa  to  its  actual  value,  tbe 
court  erred  in  allowing  thtsqaeetion  to  Im 
answered :  "  I  will  ask  .voa  what  a  seif- 
bindar  is  worth  that  tails  to  be  useful  as  a 
akacblne  ot  that  charaeteri  it  tt  is  no  aae 
aa  a  binder  or  harveBter?"  The Qttestloa 
was  properly  oblscted  to,  and  over  this 
obieetton  the  witness  waa  allnwed  to  an- 
awer:  "It  ain't worthanytUng."  Theaa- 
awer  waa  very  damaging.  Thare  waa 
nothing  In  the  ease  to  warrant  such  aa 
inqalry.  There  waa  no  trouble  sxespC 
with  the  binder,  and  a  careful  examia»- 
tioD  ol  the  plaintill'B  own  testimony  oa 
crcMB  examination  disdosea  tbe  tact  that 
the  defect  in  the  binder  waa  not  a  vecjr 
serious  one.  He  said  that  there  waa  a* 
trouble  In  cuttia^;  at  elevatlag  tbe  grata; 
that  theonlydlOknlty  waa  in  bindlng.aad 
the  breaking  otsway-bara;  that  it  would 
not  bind  over  halt  ol  thegraln.  Thehyp«^ 
thetical  qaestton  that  we  have  quoted  aa- 
snmed  a  state  ot  f&cts  not  only  unwar- 
ranted, but  in  direct  opposition  to  ttte  evi- 
dence as  It  fell  from  the  plaintlB's  own  lipa. 
For  this  error  tbe  iudgmeut  must  be  re- 
versed, and  a  new  trial  ordered.  No  other 
qaestioB  will  be  considered,  because  tbe  re- 
spondent has  failed  to  file  any  brld  in  s«|»- 
port  o(  his  Judgment.    All  concur. 


BOWNB  T.  WOLOOTT. 

(Suprem*  Court  of  North  Dakota.   Feb.  4, 1891.) 

Pdbuo  Lutds— £strt— CovsiusT  or  Bhsik — 
Bbbach. 

1.  Where  a  party  locates  govemmeat  acEtp 
upon  government  land  at  the  proper  local  }axia- 
office,  and  where,  at  the  time,  the  land  so  en- 
tered was  subject  to  entry  with  suefa  scrip,  sad 
the  entry  was  accepted  by  the  otBcers  ox  the 
local  laad-offloe,  and  the  patant  otvUfloate  issnid 
to  Uie  entryman,  such  sntrrmaa  holds  the  ftiU 
equitable  and  beneficial  title  to  anoh  land,  hut 
ontU  the  patent  actoally  Lssuea  the  naked  lagf^ 
title  remains  in  the  United  States. 

2.  Where,  In  such  case,  the  grantee  of  the 
entryman,  prior  to  the  issoanoe  of  the  patent, 
again  oonveTs  the  land  by  warranty  deed,  with 
covenant  that  he  is  "well  seised  in  tba"  oC  s^d 
land,  an(di  covenant  of  seisin  is  brakea,  baoaeae 
the  grantor  is  not  seised  of  the  legal  tiUet 

8.  But  such  deed  does  convey  to  Uie  graatee 
the  full  equitable  and  beaaScial  titje  to  said 
land;  and  until  some  paramount  or  hostile  title 
is  in  some  manner  asserted,  or  the  grantee  is  ia 
some  manner  disturbed  In  his  possession,  saeh 
breach  is  a  mere  teohnical  breani.  Car  whieh  the 
grantee  can  recover  nominal  dvaages  oiily> 
(SyltobiM  hv  tit*  Coturt.) 
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Appeal  from  dtitrlctcoort.  Grand  Forks 
coanty ;  Willum  B.  McConneli.,  J  aAge. 

J.  F.  MeGee,  tor  appellant.  W.  H.  Staad- 
iB&  and  J.  B.  Boaurd,  tor  respondent. 

BAitTHOi.ouEW,  J.  This  waa  a  trial  to 
tbe  court  on  an  action  brought  on  a  cov- 
enant of  seisin  In  a  deed.  Tbe  anques- 
tiuned  flndlnga  of  fact  show  that  prior  to 
January  10. 1882,  the  land  in  eontrovenqr 
was  tbe  property  of  the  general  govern- 
ment;  on  that  date  one  Bailey  located' 
what  is  known  as  "Slonx  Half-Breed 
8crip'*apon  said  land  at  the  local  land- 
ofBce  of  tbe  United  Btatesat  Grand  Forks; 
that  the  land  was  at  that  time  subject  to 
eniry  with  snch  scrip;  that  tbe  entry  re- 
mained Intact  npon  tbe  records  of  the  land 
department,  bnt  no  patent  has  ever  been 
Issued  by  tbe  general  goTemment  tor  tne 
land:  that  said  entry  was  duly  accepted 
by  tbe  local  land-ofHcers  at  the  Grand 
Forks  land-ofHce;  that  subsequent  to  tbe 
acceptance  of  said  location  Bailey  trans- 
ferred the  land  to  Goodhue,  who  entered 
into  possession  of  and  platted  tbe  same 
into  town  lots  and  blocks,  and  by  war- 
ranty deed  conTeyed  tbe  property  de- 
scribed In  tbe  complaint,  and  delivered 
possession  of  tbe  same  to  tbe  defendant, 
AVolcott;  and  that  In  March,  1888,  In  con- 
sideration of  the  sum  Of  $600,  Wolcott  con- 
veyed the  land  by  warranty  deed  to  the 
plaintiff,  which  deed  contained  the  cove- 
nants set  forth  In  the  complaint,  which  is 
as  follows:  "And  the  said  C.  C.  Wolcott, 
party  of  the. first  part,  for  himself,  his 
heirs,  executors,  and  administrators,  does 
covenant  with  tbe  party  of  tbe  second 
port,  his  heirs  and  assigns,  that  he  Is  well 
seised  in  feeot  tbe  land  and  premises  afore- 
said, has  good  right  to  sell  and  convey  tbe 
same,  in  manner  and  form  aforesaid;" 
that  under  such  deed  plaintiff  at  once  en- 
tered into  possession  of  said  property,  and 
has  never  been  In  any  manner  interfered 
with  or  disturbed  In  sncb  possession,  and 
no  paramount  or  hostile  title  tu  said 
premises  bas  ever  been  asserted  against 
plaintiff's  title  or  possession.  On  these 
facts  a  Judgment  was  rendered  against  de- 
fendant, and  In  favor  of  plaintllT,  tor  tbe 
consideration  money,  with  interest  from 
tbe  date  of  conveyHuce,  with  costs  and 
dlsbnreements.  From  this  Judgment  de- 
fendant appeals  to  this  court. 

We  first  Inquirewhetherthesefacts  show 
a  breach  of  the  covenant  of  seisin.  There 
Is  no  allegation  or  intimation  in  the  com* 
plaint  that  any  irregularity  or  Informality 
in  any  way  exists  In  the  location  of  the 
scrip,  and  it  is  expressly  found  that  the 
land  was  subject  to  entry  with  such  scrip. 
In  speaking  of  the  condition  of  the  title  to 
lands  that  have  been  properly  entered,  but 
to  which  no  patent  has  been  Issued  by  the 
general  government,  tbe  supreme  court  of 
the  United  States,  in  Carroll  v.  Salford,  8 
How.  441,  uses  this  language:  "It- is  said 
that  the  fee  is  not  In  tbe  purchaser ,*but  in 
tbe  United  States,  nntii  tbe  patent  shall  be 
issued.  This  Is  so  technically  at  law.  but 
not  in  equity.  The  land  in  the  band  of 
the  pnrcbaser  is  realty,  and  descends  to 
bis  belni.  and  does  not  gu  to  bis  executors 
or  administrators.  In  every  legal  and 
equitable  aspect,  It  Isconsidered  as  belong* 
v.48N.w.no.4— 22 


Ing  to  the  realty.  Now,  lands  which  bave 
been  sold  by  tbe  United  States  can  In  no 
sense  be  called  the  property  of  tbe  United 
States.  They  are  no  more  the  property 
of  Tbe  United  States  than  lands  patented. 
So  far  as  the  rights  of  the  purchaser  are 
concerned,  tbey  are  protected  under  tbe 
patent  certificate  as  fully  as  onderthe  pat- 
ent. Suppose  tbe  officers  of  the  United 
States  had  sold  a  tract  of  land,  received 
tbe  purchase  money,  and  Issued  tbe  patent 
oerti0cata,conld  it  be  contended  that  they 
could  sell  it  again,  and  convey  a  good 
title?  They  could  no  more  do  this  than 
they  could  sell  land  a  second  time  which 
bad  been  previously  patented.  When  sold, 
the  government,  until  tbe  patent  sliall  Is- 
sue, holds  the  mere  naked  legal  title  of  tbe 
land  In  trust  tor  the  purchaser,  and  any 
second  pnrcbaser  would  take  the  land 
charged  with  the  trust. "  This  rule  baS 
been  repeatedly  affirmed,  and  we  are  not 
aware  that  It  hasever  been  departed  from 
by  tbe  federal  supreme  court.  As  the  facts 
In  this  case  come  fully  wltbin  the  lan- 
guage used  by  tbe  conrt  in  tbe  above  quo- 
tation, It  follows  that  the  defendant,  at 
the  time  heexeeuted  tbeconveyanre  in  this 
case,  was  the  owner  of  tbe  full  equitable 
and  beneficial  title  to  tbe  land,  but  that 
the  ndked  legal  title  was  held  by  the 
United  States.  We  hold  that  the  cove- 
nants in  the  deed  can  be  satisfied  with 
nothing  less  than  the  conveyance  of  the 
absolute  title,  both  legal  and  equitable. 
Lord  Ellenbobouqh,  In  Howell  v.  Rich- 
ards, 11  East,  688,  said :  "The  covenant  of 
title  is  an  assurance  to  tbe  purchaser  that 
thegrantor  bas  the  very  estate  in  quantity 
and  qaality  which  he  purports  to  convey. " 
Tbe  legal  title  being  in  the  government, 
defendant  did  not  convey  to  plaintiff  the 
complete  equitable,  legal,  and  alienable 
title  to  tbe  land,  and  hence  the  covenant 
of  seisin  was  broken. 

Tbe  more  difficult  question  in  this  case, 
however,  pertains  to  the  correct  rule  of 
damages  for  such  breach.  It  has  been  re- 
peatedly announced,  both  in  the  text- 
books and  in  the  decided  cases,  that  tbe 
measure  of  damages  for  the  breach  of  the 
covenants  of  seisin  wab  the  consideration 
paid,  with  interest.  In  numberless  cases 
this  statement  stands  unqualified.  But 
nn  examination  of  tbe  cases  will  show 
that  In  each  Instance  a  paramount  title 
had  been  asserted,  or  that  tbe  grantee 
took  nothing  by  tbe  conveyance  for  the 
reason  that  the  grantor  had  no  interest 
to  convey.  Very  many  of  the  cases  where 
this  language  has  been  used  were  cases 
where  the  grantee,  who  had  been  evicted 
by  paramount  title,  was  seeking  to  recov- 
er the  actual  value  of  the  premises  at  tbe 
time  of  the  eviction.  The  courts  of  this 
country,  however,  and  generally,  though 
not  uniformly,  of  England,  have  limited 
tbe  recovery  to  the  consideration  paid, 
and  interest,  irrespective  of  the  extent  to 
which  the  value  of  the  premises  bas  been 
augmented, either  through  an  expenditure 
of  money,  or  by  reason  of  the  favorable 
situation  of  the  premises.  The  rnle 
that  is  generally  adopted  In  the  United 
States  is  very  clearly  stated  by  Kknt,  C. 
J..  In  Statts  V.  Ten  Eycks'  Ex'rs,  8  Gaines, 
111,  and  the  English  rule  Is  well  stated  In 
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Mayne,  Dam.  (3d  Ed.)  147.  The  general 
mleaa  thus  stated  was  applied  by  tbe 
coart  in  this  case.  Appellant  contends 
that  this  case  comes  wlthont  the  general 
rale,  and  reqolreH  the  application  of  differ- 
ent principles.  In  this  we  think  he  Is  cor- 
rect. Tbe  hardship  of  tbe  rale  that  would 
allow  a  grantee  to  recover  tbe  full  par- 
chase  price  with  interest,  and  still  retain 
thelaad,  has  been  very  frecjaently  dlscnssed 
and  regretted  by  conrts.  In  this  case  re- 
spondent seeks  to  avoid  tbe  hardship  of ' 
tbe  rale  by  claiming  that,  If  plaintiff  recov- 
ered the  full  amount  of  tbe  parchaae  mon- 
ey and  interest,  thereby  the  conveyance 
from  tbe  defendant  to  tbe  plain  tiff  becomes 
a  nalllty;  that  defendant  receives  back  bis 
land,  plaintiff  reeorers  bis  consideration, 
and  thereupon  tbe  parties  are  left  in  at»ta 
quo.  This  doctrine  has  been  sometimes 
announced  by  the  courts,  but  it  Is  strictly 
limited  to  one  class  of  cases,  and  those  are 
cases  wherein  therebasbeen  a  total  breach 
of  the  covenant,— wherein  nothing,  in  fact, 

gassed  to  the  grantee ;  and  while  it  would 
e  true  that  tbe  grantor  could  not  aver 
against  bis  own  deed,  yet  tbe  grantee 
could  do  so,  and  if  tbe  grantee  aTera  tbat 
there  has  be«n  a  complete  breach  of  tbe 
covenant,  and  that  nothing  in  tact  passed 
to  him  by  theconveyance,andlf  such  aver- 
ments are  veriOed  by  the  decision  of  tbe 
court,  and  thereby  become  matters  of  rec- 
ord, the  grantor  can  thereafter  take  ad- 
vantage of  the  record,  and  can  re-enter, 
and  the  grantee  will  not  be  heard  to  set 
up  the  conveyance  by  way  of  estoppel. 
See  Porter  ▼.  Hill,  9  Mass.  84;  Fobs  v. 
Stickney,  6  Oreenl.  890.  In  this  case,  bow- 
ever,  there  is  no  allegation  tbat  no  inter- 
est passed  by  the  deed.  On  tbe  other 
band,  the  complaint  Is  pregnant  with  the 
thought  that  some  estate  did  pass  to  the 
grantee,  and  the  findings  show  that  the 
full  equitable  title— everything  but  tlie 
mere  legal  title— passed  to  thegrantee,  that 
possession  passed,  and  that  such  poxses- 
slon  has  remained  undisturbed,  and  no 
hostile  title  bas  ever  been  in  any  way  as- 
serted. Tbe  record  thus  made  would  neg- 
ative tbe  idea  tbat  tbe  grantee  took  noth- 
ing. It  isperfectlyldeartbathetooka  very 
valuable  interest.  No  reconveyance  is 
tendered.  The  Judgment  on  such  a  record 
would  be  no  authority  for  the  grantor  to 
re-enter;  so  that  in  this  case  it  Is  entirely 
clear  that  whatever  estate  was  conveyed 
to  the  granttNf  still  remains  in  him,  and 
will  lemalD  In  him  after  final  Judgment  in- 
this  case.  Hence  he  will  have  the  full  bene- 
ficial interest  in  the  land,  and  also  what- 
ever damages  he  may  recover  in  this  case. 
The  inequity  of  allowing  him  to  recover 
the  lull  purchase  money,  and  at  tbe  same 
time  retain  the  land,  Ih  apparent  on  state- 
ment. It  has  been  held,  when  a  grantee 
tenders  a  reconveyance  when  there  has 
been  a  technical  breach  of  the  covenant  of 
seisin,  that  the  proper  rule  of  damages  is 
tbe  entire  purchase  price,  with  interest. 
See  Frazer  v.  Supervisors,  74  111.  282;  Kln- 
cald  V.  Brittain,  6  Sneed,  119;  Recohs  v. 
Youuglove,  8  Baxt.  885.  But  in  the  alv 
sence  of  such  tender  the  authorities  are 
clear  that  tor  a  mere  technical  breach  tbe 
grantee  Is  not  entitled  to  recover  the  full 
amount  of  tbe  purchase  price.    In  Ore  Co. 


▼.  Miller. 41  Conn.  llS.tbeeourtsay:  "The 
general  rule  is,  in  actions  upon  contracts, 
that  the  plainttfl  shall  recover  tbe  actual 
damages  sustained.  An  action  for  tbe 
breach  of  tbe  covenant  of  seisin  is  not  an 
exception  to  tbe  rule.  It  is  generally  true 
tbat  in  such  cases  tbe  actual  damage  sus- 
tained is  in  fact  the  consideration  paid, 
and  interest,  because  tbe  party  takes  noth- 
ing by  his  deed.  It  Is  In  Its  iteration,  and 
continues  to  be,  a  n  ullity .  Bat  if  tbe  party 
tiikes  anything  by  his  deed,  directly  or  in- 
directly, by  Its  own  force,  or  by  its  co- 
operation  with  other  Instruments  or  other 
circnmstances,  whether  it  be  tbe  entire 
thing  purchased  or  a  part  of  It,  tbe  ralue 
must  be  considered  in  considering  dam- 
ages."  To  same  effect,  see  Kimball  v. 
Bryant,  25  Minn.  496;  Cocbrell  ▼.  Procter, 
65  Mo.  41;  2  Sutb.  Dam.  265;  Mayne, 
Dam.  148;  Smith  v.  Hughes,  60  Wis.  620. 
7  N.  W.  Rep.  668;  Hencke  v.  Johnson,  62 
Iowa,  566, 17  N.  W.  Rep.  7«6. 

From  these  views  it  is  apparent  that  tbe 
learned  trial  court  adopted  an  improper 
rule  of  damages,  aa  that  conrt  evidently 
deemed  tbe  consideration  price  and  lnt»- 
eat,  irrespi-ctive  of  actual  damage,  to  gov- 
ern in  eases  of  the  breach  of  these  cov- 
enants. It  is  claimed,  however,  tbat  tbis 
rale  receives  some  support  from  our  stat- 
ute. Section  4684,  Comp.  Laws,  Is  as  fol- 
lows :  "The  detriment  caused  by  a  breach 
of  the  covenant  of  seisin,  of  right  to 
convey,  of  warranty,  or  of  quiet  enjoy- 
ment. In  a  grant  of  an  estate  in  real  prop- 
erty, is  to  be  deemed  (1)  tbe  price  paid  to 
Che  grantor,  or,  if  tbe  breach  is  partial 
only,  such  proportion  of  tbe  price  aa  the 
value  of  the  property  affected  by  ttaebreach 
bore,  at  the  time  of  the  grant,  to  the  value 
of  the  whole  property."  It  is  said  tbat 
the  breach  in  tbis  case,  sucb  as  it  is,  extends 
to  the  whole  property,  and  that  under  the 
statute  the  damages  would  be  the  entire 
consideration.  We  do  not,  however,  eon- 
aider  the  statute  as  laying  down  an  iron- 
clad rule  of  damages  that  cannot  be 
changed  or  varied.  When  tbe  statute 
says  that  tbe  detriment  for  tbe  breach  of 
tbe  covenants  Is  "  deemed  to  be, "  we  un- 
derstand It  to  mean  that  primarily,  and 
in  the  absence  of  proof  of  especial  dream- 
stances,  that  would  be  the  general  rule, 
but  tbat  the  rule  as  thus  announced  is  sub- 
ject to  the  same  variations  as  tbe  com- 
mon-law rule  that  existed  prior  to  tbe  en- 
actment of  the  statute. 
•  It  appears  In  this  case  that  appellant 
first  conveyed  to  respondent  by  quitclaim 
deed,  under  which  respondent  went  into 
possession.  Subsequently,  but  without 
any  new  or  further  condderatlon,  on  re- 
spondent's request,  appellant  executed  and 
delivered  the  warranty  deed  containing 
the  covenant  on  which  this  action  was 
brought.  Appellant  contends  that  the 
warranty  deed  was  without  considera- 
tion, and  heqi:e  the  covenant  was  of  no 
binding  force.  The  findings  give  as  no 
definite  information  as  to  why  the  second 
deed  was  executed.  It  may  be  tbat  the 
original  contract  of  sale  contemplated  a 
warranty  deerl.  There  Is  nothing  in  the 
flndlnRB  to  negative  that  idea,  and  it  is 
hardly  to  be  presumed  that  a  party  would 
have  assumed  the  liabilities  arising  apoa 
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tbese  coveoaotB  unless  under  some  obliga- 
tion to  do  BO.  In  the  present  state  o(  tlie 
record,  we  cannot  hold  that  there  was 
any  error  ou  this  point.  By  reason  ol  the 
error  in  the  assessment  of  the  damages, 
this  case  is  remanded  to  the  district  court 
ol  Grand  Forlui  county,  with  instructions 
to  reduce  the  amount  ol  the  iudgment  to 
six  cents  damafiee.  Appellant  will  recov- 
er costs  of  this  court.  Modified  and  af- 
firmed.   All  concur. 

CoRLiBs,  C.  J.,  having  been  of  counsel, 
did  not  sit-in  the  hearing  of  the  above 
case;  Judge  Templeton,  of  the  first  Jodl- 
ctal  district,  sitting  by  request. 


Cl^ARKE  V.  Wali^cb  ot  aJ. 
(Sujirane  Court  of  North  Dakota.    Feb.  2, 1891. ) 

OOABAXTT  BT  FASTSBBr-AUTBOBITT  TO  UmIX — 
LlXBIUTT  OF  FtBM. 

1.  A  member  of  a  partaersbip  engaged  In  the 
banking  business  has  no  authoriiy,  by  rirtae  of 
his  partnership  relation,  to  gnaranty  in  the  firm 
name  commercial  paper  for  the  benefit  or  aooom- 
modatlonof  third  parties;  and  the  Arm  would  not 
be  boond  by  snob  Ruaronty,  in  the  abaenoe  of  the 
showing  of  speoino  authority,  or  an  authority  to 
be  linplied  from  pcevloos  oourae  of  business  be- 
tween the  parties,  or  subsequent  raUfloatlon  of 
the  act  by  the  other  partners. 

8.  One  member  of  a  Arm  has  no  authority  to 
bind  his  firm  by  a  guaranty  of  commercial  paper 
of  a  third  party,  even  when  such  firm  is  inter- 
ested in  the  transaotiou,  unless  such  gnarantr  la 
neoesaary  for  oanying  on  the  business  of  the  firm 
in  the  ordinary  way. 

8.  Where  one  member  of  a  Arm,  without  the 
Imowledge  or  consent  of  his  copartners,  In  con- 
sideration of  receiving  security  on  a  firm  debt, 
guarantied  the  note  of  the  debtor  toatUtd  party, 
in  an  amount  several  times  greater  than  the  debt 
to  be  secured,  held,  that  the  other  memben  of 
the  firm  were  not  bound  by  suoh  gnaranty. 
{SyUabus  by  th«  Court.) 

Appeal  from  district  court,  Stutsman 
county ;  Booebiok  Ross,  Judge. 

NIckeaa  &  B&ldwin,  for  appellant*.  Ed' 
gar  W.  Camp,  for  respondent. 

Baktbolomew.  J.  The  findings  of  the 
court  show  that  In  1883  the  defendants 
Wlnslow  and  Ailen,  together  with  John  A. 
J.  Sheets  and  Samuel  M.  Blcldurd,— the 
two  latter  now  deceased,  and  their  ad- 
ministrators being  defendants  herein, — 
were  copartners  engaged  In  the  bunking, 
real-estate,  ana  loan  business  at  James- 
town, Dal(.  T.,  under  the  .firm  name  of 
"North  Dakota  Bank."  Allen  was  the 
managing  member  ol  the  firm.  The  firm 
had  about  f  1,300  on  deposit  in  the  First 
National  Bank  of  Jamestown.  The  de- 
fendant Robert  E.  Wallace  was  president 
of  the  latter  bank.  This  bank  was  In  fail- 
ing circumstances.  Wallace  needed  $6,000 
to  help  him  out  of  the  embarrassments 
ronnected  with  the  failure  of  the  bank, 
and  he  proposed  to  Allen  that,  if  the 
North  Dakota  Bank  would  aid  him  In  ob- 
taining a  loan  of  that  amount,  he  would 
secure  the  deposit  of  that  firm  In  the  said 
First  National  Bank.  Alien,  in  his  Indi- 
vidual name,  opened  a  correspondence 
with  the  plaintiff,  Clarke,  who  was  a  non- 
resident, which  resulted -in  obtaining  a 
loan  from  Clarke  to  Wdllace  for  the  re- 
quired amount,  the  note  to  be  guarantied 


by  the  North  Dakota  Bank.  Aftcordingly 
Wallace  executed  the  note,  and  Allen 
guarantied  it  in  the  name  of  the  North 
Dakota  Bank,  and  the  money  was  paid 
over  to  Wallace.  Plaintiff,  Clarke,  loaned 
the  money  largely  on  the  credit  of  the 
North  Dakota  Bank.  Wallace  secured 
the  deposit  of  the  North  Dakota  Bank  in 
the  First  National  Bank  by  delivering  col- 
laterals -to  Allen,  and  the  amount  of  the 
deposit  was  subsequently  realised  out  of 
the  collaterals.  Allen  bad  no  express  au- 
thority from  the  other  members  of  the 
firm  to  guaranty,  the  note  of  Wallcute.  nor 
did  the  other  members  of  the  firm  have 
any  knowledge  of  such  gnaranty,  or  ever 
in  any  manner  ratify  the  same,  nor  did 
they,  prior  to  the  bringing  of  this  action, 
have  any  knowledge  that  the  deposit  in 
the  First  National  Bank  was  paid  from 
the  proceeds  of  collaterals  delivered  py 
Wallace  to  Alien.  This  action,  so  far  as 
these  appellants  are  concerned,  is  brought 
on  the  guaranty  heretofore  mentioned, 
the  defense  being  lack  of  authority  on  the 
part  of  Allen  to  thus  bind  the  firm.  The 
contract  of  guaranty  was  entered  into  con- 
temporaneously with  the  execution  of  the 
note,  and  plaintiff  parted  with  bis  money 
largely  upon  the  strength  of  the  guaran- 
ty, and  theconsideration  therefor  was  am- 
ple. Baylies,  Sur.  54,  65;  9  Amer.  &  Eng. 
Enc.  Law,  69,  and  cases  cited.  The  bene- 
fit received  by  the  firm  In  obtaining  secu- 
rity on  its  deposit  in  the  First  National 
Bank  becomes  material  only  so  far  as  it 
bears  upon  the  question  of  the  authority 
of  Allen  to  bind  the  firm.  It  is  not  usual 
for  persons  in  business  to  make  themselves 
answerable  for  the  conduct  of  other  peo- 
ple; and  it  is  settled  law  that  the  party 
who  takes  a  promissory  note  bearing  tbe 
indorsement  of  a  firm,  either  as  guaran- 
tors or  sureties,  takes  it  burdened  with  the 
presumption  that  the  firm  name  was  not 
signed  in  the  usual  course  of  partnership 
business,  and  no  recovery  can  be  had  by 
simply  showing  the  indorsement.  The 
holder  is  required  to  show  special  authori- 
ty to  make  theindorsement  on  the  part  of 
tbe  partner  by  whom  the  firm  name  was 
signed,  or  an  authority  to  be  implied  from 
the  common  course  of  business  of  the 
firm,  or  previous  course  of  dealing  be- 
tween the  parties,  or  that  the  indorsement 
was  subsequently  adopted  and  acted  up- 
on by  the  firm.  Sweetser  v.  French,  2 
Cosh.  309;  ijcherroertjorn  v.  Schermer- 
horn,  1  Wend.  119;  Bank  v.  Bowen,  7 
Wend.  158;  Foot  v.  Sabin,  19  Johns.  154: 
Bank  v.  McDonald,  127  Mass.  82;  Moyna- 
ban  V.  Hanaford,  42  Mich.  329.  8  N.  W. 
Rep.  944.  In  this  case  there  was  no  pre- 
vious course  of  dealings  between  the  par- 
ties from  which  authority  on  the  part  of 
Allen  to  guaranty  in  the  firm  name  could 
be  Implied ;  there  was  no  express  author- 
ity, and  no  subsequent  ratification  on  tbe 
part  of  the  firm,  or  any  member  thereof. 
But  it  Is  claimed  that  the  Indorsement 
was  made  for  tbe  purpose  of  preserving 
the  firm  assets  or  collecting  a  firm  debt, 
and  that  the  implied  powers  of  a  partner 
cover  such  a  case.  We  think,  however, 
that  plaintiff  seeks  to  push  the  rule  fur- 
ther than  any  decided  case  warrants. 
The  case  of  Andrews  v.  Cougar,  102  U.  S. 
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(Co  Op.  Ed.)  bottom  page  90,  1b  cited  to 
support  the  contention.  It  does  not  go 
BO  far.  In  .that  caRO  one  member  of  a 
firm,  without  the  consent  ot  bia  copart- 
ners, Indorsed  in  the  Arm  name  certain 
notes  Issued  by  a  corporation.  It  ap- 
peared, however,  that  the  firm  owned  a 
majority  ot  the  stock  of  the  corporatlim, 
and  the  larger  part  of  the  benetits  arising 
from  the  notes  accrued  at  once  to  the 
firm.  The  business  of  the  corporation 
might  almost  be  regarded  as  a  branch  of 
the  bnainess  of  the  Arm.  But  the  correct- 
ness ot  the  decision  in  that  case  seems  to 
be  questioned  in  Bates  on  Partnership, 
(volume  1,  §  321,)  and  it  no  doubt  goes  as 
far  as  any  court  has  gone  in  that  direc- 
tion. In  Llndlcy  on  Partner«hip,  841, 
(bottom  paging,)  It  is  said:  "The  latter 
cases,  however,  decide  that,  unless  it  can 
be  shown  that  the  giving  of  guaranties  la 
necessary  for  carrying  on  the  business  of 
the  firm  in  the  ordinary  way,  one  of  the 
members  will  be  held  to  have  no  implied 
authority  to  bind  the  firm  by  them.r  Nor 
do  we  think  that  one  partuer  has  any  im- 
plied power  to  bind  his  firm  in  the  use  of 
unusual  and  extraordinary  means  for  col- 
lecting a  debt.  In  tbia  case  the  guaranty 
was  not  necessary  to  carry  on  the  firm 
business  in  the  ordinary  way.  It  does  not 
appear  but  that  the  deposit  of  the  firm 
would  have  been  paid  in  full  without  the 
guaranty ;  but  further  than  that  we  are 
not  willing  to  hold  that  one  member  of  a 
Arm,  in  order  to  secure  a  debt,  baa  im- 
plied authority  to  bind  a  Arm  for  a  dis- 
tinct and  aeparste  liability  to  a  third  per- 
son; and  particularly  must  that  be  true 
where,  as  in  this  case,  the  liability  In- 
curred Is  several  times  greater  than  the 
debt  sought  to  be  secured.  It  can  be 
readily  seen  that  any  different  rule  would 
be  extremely  bacardous.  As  fully  sustain- 
ing our  vlewB,  see  Moore  v.  Stevens,  60 
Miss.  809;  Macklin  v.  Kerr.  28  U.  C.  C.  P. 
90.  Plaintiff  failed  to  establleh  any  liabil- 
ity upon  the  guaranty  in  suit  as  against 
these  appellants,  and  the  judgment  of  the 
lower  court  as  to  them  must  be  reversed, 
and  a  new  trial  ordered.    All  concur. 


ODLL  BrVER  LCMBBB  Co.  y.  80HOOL-DI8T. 

No.  89  OF  Barnes  Coonty. 

(Supreme  Court  of  North  Dakota.   Feb.  2, 1891.) 

RBMOViX  OF  CaDSEC — DIVBB8B  CrTIZBNSEIP. 

Kespondent,  after  the  sdmlaaion  of  North 
Dakota  into  the  federal  Union,  argued  the  appeal 
in  this  case  in  the  supreme  court  of  the  state, 
applied  for  a  rehearing  after  defeat,  and  after 
securing  a  rehearing  applied  for  and  obtained  a 
continnanoe.  Held,  he  ooold  not  thereafter  ob- 
tain a  transfer  of  the  oase  to  the  federal  court  on 
the  ground  of  diverse  oitizenship,  under  the  pro- 
visions of  the  enabling  act. 
(SyUabiu  by  the  Court) 

On  application  to  remove  cause  to  United 
States  circuit  court. 

White  A  Bewett,  for  applicant. 

Corliss,  C.  J.  The  plaintiff  and  respond- 
ent has  filed  a  written  request  for  the 
transfer  of  this  cause  to  the  proper  federal 
court  under  the  provisions  ot  the  enabling 
act.  We  find  ourselves  powerless  to  bring 
olalntitt  back  to  the  point  of  divergence, 


that  it  may  again  choose  its  fntnre  route 
in  the  course  of  this  litigation.  With  the 
admission  of  this  state  into  the  federal 
Union,  there  were  laid  out  before  plalntift 
by  the  omnibus  bill  two  paths,  running  ao 
diversely  that  the  selection  and  pursuit  of 
one  must  forever  preclude  the  choice  of  the 
other.  Had  plaintiff  chosen  the  federal 
path  in  proper  time,  the  facts  disclosed  by 
Its  written  request  on  this  application 
would  have  entitled  plaintiff  to  select  that 
route.  Diverse  cltisensbip,  both  at  the 
commencement  of  the  actlo&  and  at  the 
time  of  the  application,  la  abown.  Both 
parties  were  corporations,  but  corpora- 
tions sredtizens,  within  the  meaning  of  the 
statutes  conferring  jurisdiction  on  the  fed- 
eral courts  on  the  ground  ot  diverse  citl- 
senahlp.  WIsconBln  v.  Insurance  Co.,  127 
U.S.  265,  8  Sup.  Ct.  Rep.  1870.  It  is  true 
that  one  of  the  parties,  the  defendant,  was 
not  a  cltleen  of  the  state  of  North  Dakota 
at  the.  time  the  action  was  instituted,  but 
It  was  at  that  time  a  citizen  of  the  terri- 
tory of  Dakota,  and  of  that  portion  there- 
of out  of  which  the  state  was  afterwards 
erected ;  and  the  spirit  of  the  enabling  act 
is  to  regard  the  state  as  admitted,  and  the 
federal  court  as  in  existence  at  the  time  of 
the  commencement  of  the  action  for  the 
purpose  of  determining  the  right  of  either 
party  to  transfer  the  cause  to  the  proper 
federal  court.  The  plaintill,  however,  bas 
proceeded  upon  the  highway  ot  state  ju- 
risdiction. Subsequently  to  admiaalon, 
plaintiff  argued  the  defendant's  appeal  in 
this  court,  and,  having  been  defeated, 
plaintiff  applied  for  and  obtained  a  rehear- 
ing, and  moved  for  and  secured  a  contin- 
uance of  the  reargument  to  a  later  day  in 
the  term.  It  la  clear  that  under  the  terms 
and  spirit  of  the  enabling  act  an  election 
to  remain  in  the  state  forum  destroys  the 
right  to  request  a  transfer  ot  thecase.  The 
language  of  the  act  is  that  "in  the  absence 
of  such  reqneatsnch  cases  shall  beproceed- 
ed  with  within  the  proper  state  courts. " 
Section  28.  The  case  Is  not  to  be  proceed- 
ed with  until  such  request  is  made,  but  in 
the  absence  thereof  the  state  court  is  to 
retain  jurisdiction;  obviously,  not  during 
the  pleasure  of  the  parties,  but  thereafter 
throughout  the  entire  course  of  the  litiga- 
tion. If  there  Is  "absence"  ot  any  request 
when  any  step  is  taken  by  the  applicant 
for  transfer  in  the  state  cocrt  alter  admls- 
sion,  the  state  court  shall  thereafter  pro- 
ceed with  thecase.  But  it  is  urged  that 
to  defeat  a  party's  right  to  a  transfer  be 
must  proceed  in  the  state  court  volun- 
tarily, and  that  all  the  steps  taken  by  re- 
spondent since  atatehood  have  been 
coen-ed  by  its  opponent;  that,  having 
been  snccessfui  in  the  court  below,  re- 
spondent may  act  on  the  defensive  with- 
out being  open  to  the  charge  of  having 
Toluntarily  elected  to  remain  in  the  state 
court.  It  would  aeem  to  be  clear  that  the 
acts  of  respondent  since  statehood  have 
been  voluntary,  so  far  as  the  tribunal  in 
which  they  were  to  proceed  is  concerned. 
Plaintiff  may  have  been  forced  to  argue 
the  defendant's  appeal  In  order  to  support 
the  judgment  rendered  in  favor  of  defend- 
ant in  the  district  court,  but  it  was  not 
obliged  to  argue  such  an  appeal  in  the 
state  court.    The  question  is  not  whether 
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a  party  la  obllKed  to  take  the  steps  which 
he  lias  taken;  but  could  he  becouipelled 
to  take  them  In  the  state  court?  May  a 
detendant  who,  after  statehood,  answers; 
who  is  successful  on  trial ;  who  Is  defeated 
on  appeal;  and  who  finally  meets  with  re- 
vei'ses  In  the  trial  court  on  a  second  trial, — 
may  he  claim  to  have  been  acting  under 
coercion  through  all  these  various  stages, 
and  that  therefore  ho  has  never  elected  to 
remain  in  the  state  court?  It  would  seem 
strange  that  a  party  who  bad  the  power 
to  direct  his  course,  and  choose  which  line 
of  jurisdiction  he  would  follow,  when 
pushed  Along  by  his  antagonist  should  be 
heard  to  plead  that  his  choice  of  tribunals 
was  the  result  of  coercion.  If  defendant's 
contention  is  sound,  then,  in  the  case  we 
have  above  supposed,  federal  Jurisdiction 
might  be  invoked  after  the  lapse  of  years, 
and  after  a  long  course  of  procedure,  in 
every  stage  of  which,  up  to  the  applica- 
tion for  transfer,  the  defendant  had  t>een 
acting  only  on  the  defensive.  There  is 
nothing  in  the  opinion  in  Wing  v.  Bailroad 
Co..  (S.  D.)  47  N.  W.  Rep.  680,  or  Ames  v. 
Railroad  Co.,  4  Dill.  251,  to  justify  such  a 
contention  ;  on  the  contrary,  we  cite  these 
cases  in  support  of  our  conclusion.  Should 
we  be  in  error  in  our  decision,  the  federal 
Hupreme  courtcan  correctit.  The  applica- 
tion Is  denied.    All  concur. 


Rbodb  Island  Hospital  Tbdst  Co.  t. 

Keenby. 
{Supreme  Court  af  NarOt  Dakota.   Feb.  2, 1801.) 

Serticb  of  Suxhons  ■wrcBOVi  thb  State. 

1.  Unless  the  sammons  in  an  action  la  served 
in  tlie  manner  prescribed  by  law  within  80  dsvs 
after  the  issue  of  a  warrant  of  attachment,  the 
writ  becomea  void,  and  will  be  set  aside  on  mo- 
tion. 

a.  The  summons  and  complaint  mailed  to  tibe 
defendant  were  taken  from  the  post-offlce  by  de- 
fendant's husband,  and  delivered  to  her  in  a 
sealed  envelope.  Held,  not  personal  service, 
within  the  meaning  of  the  statute  permitting 
personal  service  wiuout  the  state  as  a  snbstitate 
for  publication  and  deposit  in  the  post-olBoe. 
{SyUalrua  by  the  Court.) 

Appeal  from  district  court,  Cass  county ; 
WiLuiAM  B.  McCoNNELL,  Judge. 

.V.  a.  Roberts,  {Benton  &  Amidon,  uf 
counsel,)  for  appellant.  BaJI  &  Smith,  for 
respuudent. 

CouLisB,  C.  J.  Under  section  5011  of  the 
Compiled  Laws,  appellant,  by  motion,  as- 
sailed the  attachment  issued  against  the 
defendant's  property  herein,  having  pur- 
chased the  same  subsequently  to  the  levy 
of  the  warrant,  founding  his  motion  upon 
the  alleged  legal  death  of  the  writ.  He 
urged  that  the  summons  had  not  been 
served  within  SO  days  after  the  warrant 
was  issued,  and  that  under  the  express 
provisions  of  the  statute  the  attachment 
lell.  Having  failed  in  bis  motion,  he  has 
taken  this  appeal. '  The  mere  issue  of  a 
summons  confers  upon  the  court  jurisdic- 
tion to  issue  a  writ  of  attachment,  pro- 
vided proper  affidavit  and  undertaking 
are  filed.  For  the  special  purpose  of  ob- 
taining and  levying  such  a  writ,  the  ac- 
tion is  deemed  pending  from  the  time  the 
summons  is  Issued.    The  court's  jurisdic- 


tion, however,  is  conditional.  I'ersonal 
service  of  the  summons  must  be  made,  or 
publication  thereof  must  be  commenced 
within  30  days  after  the  issue  of  the  writ, 
to  preserve  its  life.  Section  4093,  Comp. 
Laws.  Such  service  is  a  condition  preced- 
ent to  the  preservation  of  such  jurisdic- 
tion. Taylor  v.  Troncoso,  76  N.  Y.  599; 
Mqlarrietu  v.  Saenz,  SO  N.  Y.  658;  Blossom 
V.  Estes,  84  N.  Y.  615;  Millar  v.  Babcock, 
29  Mich.  526.  For  the  purpose  of  the  Issue 
and  levy  of  an  attachment,  the  action  Is 
deemed  pending  from  the  time  the  sum- 
mons is  Issued,  provided  the  summons  Is 
served  personally  or  constructively  with- 
in 30  days.  Within  30  days  of  what  par- 
ticular period  la  not  stated,  but  we  are 
clear  that  such  period  Is  the  date  of  the  is- 
sue of  the  writ.  This  view  Is  sustained  by 
the  decisions  of  New  York,  where  the  same 
provision  is  found.  Taylor  v.  Troncoso, 
76  N.  Y.  509;  Mojarrieta  v.  Saenz,  80  N.  Y. 
668:  Blossom  v.  Estee.  84  N.  Y.  615;  Grlb- 
bon  V.  Freel,  93  N.  Y.  93.  No  personal 
service  was  made  within  the  state,  nor 
was  thesummons  published;  but  the  sam- 
mons and  complaint  were  mailed  to  the 
defendant,  directed  to  her  at  her  place  of 
residence  without  the  state,  and  the  sealed 
envelope  containing  them  nras  handed  to 
her  by  her  husband,  who  took  the  mail 
from  the  post-office.  This  was  not  per- 
sonal service  of  the  summons  without  the 
state,  within  the  meaning  of  the  statute, 
which  permits  such  service  as  a  substitute 
tor  publication  and  deposit  In  the  post- 
office.  It  was  not  personal  service  in  any 
sense.  It  was  but  the  completion  of  the 
transportation  of  the  envelope  and  its 
contents  by  mall.  Her  husband  did  not 
pretend  to,  nor  did  he  in.  fact,  serve  upon 
her  any  paper.  He  merely  brought  her 
her  mail.  The  sealed  envelope  might  with 
no  different  effect  upon  her  rights  have 
been  handed  to  her  by  a  letter  carrier,  or 
by  some  one  at  the  post-office.  It  was 
not  contended  that  the  papers  were  per- 
sonally served  upon  defendant,  in  the 
strict  sense  of  the  term.  But  it  was  nrgnd 
that  the  statute  providing  for  such  service 
did  not  contemplate  the  same  kind  of  serv- 
ice as  Is  requisite  where  a  personal  judg- 
ment is  sought  tu  be  obtained  against  a 
defendant  by  service  of  a  summons  within 
the  state;  that  the  main,  and  only  impor- 
tant, purpose  of  the  statute  was  to  give 
the  defendant  notice  of  a  suit  in  which  ju- 
risdiction of  his  property  had  already  been 
secured  by  the  issuance  and  levy  of  an  at- 
tachment; and  that  the  receipt  of  the 
summons  and  complaint  by  mail  gave  her 
such  notice.  In  short, it  is  contended  that 
Jurisdiction  is  not  obtained  by  the  service 
without  the  state,  but  by  the  levy  of  the 
attachment  antedating  service.  This  view 
is  based  on  an  erroneous  conception  of 
proceedings  by  attachment.  They  are 
not,  strictly  speaking,  proceedings  tn  rem. 
Such  proceedings  are  simply  against  spe- 
cific property,  or  interests  therein.  No  per- 
son is  named  In  the  proceeding  as  a  party. 
The  whole  world  la  hound.  The  seizure  Is 
notice.  It  confers  jurisdiction.  No  other 
prerequisite  to  jurisdiction  is  prescribed. 
Under  our  system  the  seizure  of  the  prop- 
erty does  not  confer  absolute  jurisdiction. 
That  jurhtdlctlon  is  conditional.    It  will 
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be  defeated  by  falltire  to  comply  w!th  a  Ja- 
rlsdlutlonal  condition  aabsequent.  Bad 
the  Btatnte  required  publication  of  the 
sammnna.  or  Its  equivalent, — personal 
Berries  without  the  state,— as  a  condition 
precedent  to  Jnrladiction  over  property 
seized,  where  there  had  been  seizure  of 
property  under  attachment,  it  woold  not 
be  seriously  urgred  that  that  condition 
must  not  be  strictly  compiled  with.  It 
cannot  alter  the  rale  that  such  service  is 
essential  to  the  preservation  of  a  qualified 
jurisdiction  which  has  already  attached. 
It  is  not  the  case  of  a  mere  irregularity  in 
procedure,  not  JnriBdictional  In  its  charac* 
ter.  It  is  the  omission  to  comply  with  a 
condition  subsequent,  Jnrisdictiuual  in  its 
nature,  by  the  very  terms  of  the  statute. 
Whatever  is  essential  to  the  perpetnatlon 
of  temporary  and  conditional  Jarisdiction 
most  be  regarded  with  as  strict  an  eye  by 
the  courts  as  though  it  were  a  condition 
precedent  to  the  vesting  of  any  Jurisdic- 
tion at  all.  See  Steere  v.  Vanderberg,  85  N. 
W.  Rep.  (Mich.)  HO;  Barber  v.  Morris,  88 
N.  W.  Rep.  (Minn.)  560.  The  view  of  re- 
spondent's counsel  would  lead  to  serious 
trouble.  The  statute  provides  that  per- 
sonal service  of  the  summons  without  the 
state  is  equivalent  to  publication  and  de- 
posit. This  phrase,  "personal  service," 
must  have  the  same  meaning:  In  ail  cases 
where  such  service  is  made.  There  cannot 
be  one  rule  of  construction  where  proper- 
ty has  been  attached,  and  another  role 
where  the  suit  is  instituted  to  settle  a  non- 
resident's claim  to  real  property  within 
this  state,  or  for  the  purpose  of  foreclos- 
ing his  equity  of  redemption  In  real  estate 
situated  herein.  According  to  this  view 
of  respondent's  counsel,  all  that  Is  needed 
is  notice  to  the  defendant  in  such  cases. 
If  only  notice  is  requisite  where  property 
Is  attached,  no  more  is  necessary  in  other 
cases  where  the  courts  are  authorized  to 
bear  and  determine  the  rights  of  non-resi- 
dents upon  constmctive  service  of  process. 
In  such  cases  Jurisdiction  is  acquired  If  the 
defendant  has  reasonable  notice  of  the 
proceedings.  This  is  the  effect  of  respond- 
ent's claim.  If  the  manner  of  giving  that 
notice  may  be  dispensed  with  under  a 
loose  and  so-called  equitable  construction 
of  the  statute,  why  not  substitute  the 
view  of  the  court  fur  the  explicit  language 
of  the  provision  requiring  the  summons  to 
be  served  or  published  within  80  days? 
Why  not  adjudge  that  all  that  is  required 
is  that  plalntltf  should  proceed  with  rea- 
sonable diligence,  and  that  40  days  would 
be  in  time?  The  truth  is  that  we  have 
no  right  to  speculate  about  the  wisdom 
of  or  reason  for  jurisdictional  prerequi- 
sites. There  must  be  some  procedure  to 
confer  jurisdiction.  The  character  of  it  is 
a  legislative  question,  subject,  of  course, 
to  the  requirements  and  prohibitions  of 
the  constitution ;  and  no  court  may  upon 
any  supposed  reason,  or  to  give  effect  to 
any  supposed  spirit  of  the  statute,  ignore 
its  explicit  and  peremptory  proTisions. 
It  Is  a  safe  rule  that  In  taking  jurisdiction- 
al steps  the  commands  of  the  law  must  be 
strictly  obeyed.  The  phrase  "personal 
service"  has  a  clear  meiinlng,  and,  when 
employed  to  designate  the  manner  of  serv- 
ice without  the  state,  it  should  have  the 


same  slgnlflcance  as  when  used  to  pre^ 
scribe  the  mode  of  service  within  the  state. 
The  Buromons  was  not  served  in  any  man- 
ner within  30  days  after  the  issue  of  the 
attachment,  and  the  writ  fell  fur  want  of 
legal  support.  Nor  did  defendant's  subse- 
quent appearance  revive  it.  Blossom  v. 
Estes,  84  N.  Y.  615.  The  order  sustaining 
the  attachment  is  reversed,  and  the  dis- 
trict court  is  directed  to  set  aside  the  at- 
tachment and  all  proceedings  thereunder. 
All  concur. 

Walun,  J.,  being  disqualified,  did  not 
sit;  Judge  Trmplbton,  of  the  flrst  Judi- 
cial district,  sitting  in  his  place. 


De  Le.nsbucir  v.  Peck. 
(awpnmeCowrtt^NorOi  Dakota.  Fsb.flS,  U81.) 
Rbvisw  ok  ApnAJ>-B!zospnoNS. 
The  action  of  the  trial  court  in  dlrectiiig  a 
v«rdict,  and  In  refusing  to  allow  plaintiff  to  ots- 
miss  her  action,  cannot  be  reviewed  on  appeal 
without  an  exception.    Section*  5080, 5287,  Comp. 
Laws,  held  not  to  permit  soch  review  without  an 
exoeption. 
(SylMbm  bu  (he  Court) 

Appeal  from  district  court,  Dickey  coun- 
ty; W.  S.  Laud£u,  Judge. 

W.  E.  Dodge,  tot  appellant.  8.  H.  Moer, 
tor  respondent. 

Corliss,  C.  J.  We'  regret  that  Impera- 
tire  rules  of  practice  prevent  car  examin- 
ing the  merits  of  tl}e  questions  raised  on 
this  appeal.  They  are  not  properly  before 
ns.  Appellant's  counsel  has  failed  to  chal- 
lenge by  exception  the  correctness  of  the 
ruling  of  which  her  new  counsel  now  com- 
plains. The  action  is  in  the  nature  of  re- 
plevin. Plaintiff's  theory  of  the  action, 
as  disclosed  by  the  complaint,  was  abso- 
lute ownership.  On  the  trial  she  astced 
the  privilege  to  amend  her  complaint  by 
averring  a  special  interest  in  the  property. 
This  request  was  denied.  While  this  rul- 
ing was  excepted  to,  error  is  not  here  as- 
signed on  account  of  it,  and  the  question 
Is  not  argued  in  this  court.  Falling  to  se- 
cure an  amendment,  plaintiff  then  request- 
ed leave  to  dismiss  her  action.  This  mo- 
tion was  not  ruled  upon.  At  the  same 
time  defendant  asked  for  an  instruction 
from  the  court  directing  a  verdict  in  his 
favor.  The  motion  of  defendant  was 
granted,  and  from  the  judgment  based  up- 
on the  verdict  so  directed  this  appeal  Is 
taken.  Appellant's  counsel  failed  to  ex- 
cept to  the  action  of  the  court  directing  a 
verdict;  nur  did  he  except  to  the  failure  of 
the  court  to  allow  plaintiff  the  privilege  of 
dismissing  the  action  on  her  motion.  The 
necessity  of  exceptions  to  present  these 
questions  is  not  seriously  controverted, 
except  upon  the  theory  that  the  general 
rule  requiring  an  exception  in  such  cases 
is  rendered  inapplicable  by  the  provisions 
of  section  5U80  and  section  6237,  Comp. 
Laws.  Section  5080  cannot  possibly  have 
any  application.  The  ruling  of  the  court 
in  directing  a  verdict  cannot  be  construed 
as  either  an  order  or  a  decision,  within  the 
meaning  of  that  section.  Such  rullnic,  if 
erroneous,  constitutes  an  error  of  law  oc- 
curring on  the  trial.  The  California  stat- 
ute Is  practically  the  same  as  section  50x0- 
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BO  far  as  tbis  question  U  concerned.  Mr. 
Hayne  says,  RpeakInK  ot  ttae  California 
practice  in  tbis  respect:  "As  bas  been 
sbovra,  an  erroneous  raling  on  a  motion 
for  a  nonsuit  is  an  error  of  law.  Under 
tbe  langoage  ot  the  subdiTision,  therefore, 
It  mast  be  excepted  to,  and,  as  it  is  not 
one  ot  those  matters  wtaicb  are  deemed  to 
be  excepted  to,  the  exception  must  be 
taken  by  tbe  party.  The  exception  Is  to 
be  taken  in  the  same  manner  as  exceptions 
to  tbe  admission  or  rejection  ot  erldence. " 
Hayne,  New  Trial  &  App.  $  119.  Only  tbe 
verdict  of  a  Jury,  certain  orders,  and  cer- 
tain decisions  are  deemed  excepted  to. 
The  direction  of  a  verdict,  certainly.  Is  not 
tbe  verdict,  nor  Is  It  an  order  or  adectnion. 
An  order  la  defined  as  "every  direction  of 
a  court  or  Judge  made  or  entered  In  writ- 
ing, and  not  included  In  a  Judgment. "  Sec- 
tion 5S23,  Corap.  Laws.  A  decision  Ib  tbe 
written  statement  of  the  court's  findings 
ot  tact  and  conclusions  of  law.  Sections 
3066,5067,  Id.  Nor  will  section  3287  aid 
tbe  appellant.  It  provides  that,  "upon 
an  appeal  from  a  Judgment  as  well  as  up- 
on a  writ  of  error,  tbe  supreme  court  may 
review  any  intermediate  order  or  deter- 
mination of  tbe  court  below  which  in- 
volves the  merits,  and  necessarily  affects 
the  Judgment,  appearing  upon  tbe  record 
transmitted  or  returned  from  the  district 
court,  whether  the  same  were  excepted  to 
or  not.  Nur  shall  it  be  utMsessary  In  any 
case  to  take  any  exception  or  settle  any 
bill  of  exceptions  to  enable  tbe  supreme 
court  to  review  any  alleged  error  which 
would,  without  a  bill  of  exceptions,  ap- 
pear upon  tbe  face  ot  tbe  record."  To 
bring  the  mUng  of  the  trial  court  in  this 
ease  within  this  section,  it  must  be  either 
an  order  or  a  -determination.  That  it  Is 
not  an  order  is  apparent  from  the  statu- 
tory definition  of  an  "order"  already  re- 
ferrad  to.  Tliere  can  be  found  no  decision 
in  wblcta  such  a  ruling,  or  Indeed  any  rul- 
ing, apon  tbe  trial  ot  n  case,  has  been  con- 
Btmed  to  be  an  order.  Nor  can  it  be  held 
to  t>e  a  determination.  Such  a  construc- 
tion would  lead  to  tbe  doctrine  that  every 
erroneous  and  prejudicial  ruling  upon  a 
trial  could  be  reviewed  without  an  excep- 
tion, as  it  would  involve  tbe  merits,  and 
necessarily  affect  the  Judgment.  A  d^end- 
ant  wbo  admitted  tbe  matdng  ot  an  oral 
contract,  void  onder  the  statute  ot  frauds, 
and  wbo  relied  solely  upon  Its  invalidity, 
conid  review,  without  exception,  an  erro- 
neous raling  upon  the  trial  admitting 
parol  evidence  of  such  an  agreement,  for 
this  would  involre  tbe  merits,  and  neces- 
sarily affect  tbe  Judgment.  Tbe  result  of 
tbto  doctrine  would  be  that  we  would 
have  a  bill  ot  exceptiona  without  the  ne- 
cessity of  any  exceptions  in  it,  and  the 
phrase,  "errors  of  law  occurring  at  the 
trial,"  would  cease  to  have  any  distinctive 
signlflcance.  Section  62S7  was  taken  from 
Wisconsin  in  1S87.  In  1883  It  was  cun- 
strned  by  the  supreme  court  of  that  state 
In  tbe  same  manner  in  which  we  interpret 
It.  In  Kirch  v.  Davies,  66  Wis.  287, 11  N. 
W.  Bep.  68y,  the  court  said,  at  page  298, 11 
N.  W.  Rep. 693 :  "Counsel  for  the  defendant 
argoed  that  tbe  direction  to  return  a  ver- 
dict for  tbe  plaintiff  is  an  order  or  deter- 
mination which  may  be  reviewed  on  ap- 


peal from  the  Judgment,  under  Bev.  St. 
p.  799,  S  3070."  The  court  then  quotes  the 
section,  which  is  precisely  the  same  as  sec- 
tion 5237, and  then  continues :  "These  pro- 
visions have  no  application  to  rulings  and 
determinations  of  the  court  which  do  not 
become  part  of  the  record  proper.  If  they 
are  of  such  a  cbaractertbat  it  Is  necessary 
to  settle  a  bill  ot  exceptions  in  order  to 
make  them  of  record,  they  are  not  reached 
by  ttae  statute.  Unless  excepted  to,  ttaey 
cannot  be  properly  inserted  in  the  bill. 
Otherwise  we  might  have  a  bill  of  excep- 
tions without  exceptions,  which  Is  an  ab- 
surdity. The  direction  to  the  Jury  to  re- 
turn a  specific  verdict  for  the  plaintiff  is  bo 
part  of  tbe  record  proper.  It  can  only  be 
presented  in  a  bill  of  exceptions.  Hence 
the  statute  does  not  authorise  a  review  ot 
such  direction  on  appeal,  no  exception 
thereto  having  been  taken. " 

Counsel  for  appellant  Insists  that  the 
snOiclency  of  the  evidence  to  sustain  tbe 
verdict  was  raised  by  his  motion  for  a 
new  trial,  and  that  that  question  Is  before 
us.  We  cannot  assent  to  this  view.  There 
is  no  question  ot  tact  or  of  the  sufficiency 
of  tbe  evidence  to  sustain  the  verdict  upon 
this  record.  Tbe  Jury  did  not  consider  the 
sufficiency  of  tbe  evidence,  nor  did  they 
find  any  fact  in  the  case.  Their  verdict 
resulted  from  a  mandatory  ruling  of  the 
court  upon  the  trial,  which  ruling  was  not 
excepted  to.  If  this  was  error,  It  was  an 
"error  of  law  occurring  on  tbe  trial. "  Tbe 
Judgment  must  be  afiirmed.    All  concur. 

Bartholomew,  J.,  having  been  ot  coun- 
sel, did  not  sit  in  the  above  case,  nor  par- 
ticipate in  tbe  decision. 

Rehearing  denied. 


State  ex  nl.  Bartlett,  District  Attoi^ 

ney,  ▼.  Fbabbb  et  al. 
(Supreme  Court  of  North  Dakota.   Feb.  4, 1891.) 

iHTOxioiTiHO  Liquors— Illsoai.  SaIiBB— OBiamAii 
PAcnueEs. 
1.  Where  It  appears  that  one  of  the  defend- 
ants, who  resides  at  Bt.  Paul,  Minn.,  Is,  through 
the  ageaiaj  ot  the  other  defendant,  enxaged  In 
CBirylne  on  the  basineas  of  keeping  for  sale  and 
selling  Intoxicating  liquor  at  a  place  of  business 
located  at  Fargo,  in  tbe  state  of  North  Dakota, 
in  violation  ox  tne  prohibitory  liquor  law,  held, 
that  such  place  of  ouslness  is  a  common  nui- 
sance, whether  cuoh  liquor  was  or  was  not  drank 
by  purchasers  at  such  place  of  business,  with  the 
knowledge  and  consent  of  the  agent  in  charge  of 
snoh  place  of  baslnees.  Construing  section  18, 
o.  110,  Laws  17.  D.  See  State  v.  Chapman,  (8. 
D.)  47  N.  W.  Rep.  411. 

3,,  field,  fwmer,  since  the  passage  by  con- 
gress of  the  law  oommonly  known  as  the  "Wilson 
Bill, "  that  sales  of  Intozloating  liquor  In  viola- 
tion of  the  prohibitonr  legislatiCn  of  North  Da- 
kota, which  are  made  ut  this  state  bT  a  non-resi- 
dent, through  an  agent  living  in  this  slate,  are 
unlawful  salea,  whether  the  liquor  sold  is  or  is 
not  Imported  liquor,  or  whether  it  is  or  is  not 
contained  in  the  original  cask  or  package  in 
whiob  it  was  shipped  out  of  another  state  or 
oonntr.  In  re  Van  Vliet,  48  Fed.  Rep.  701;  In 
re  Spickler,  Id.  6SS. 
(Sh/Uabua  by  the  Court) 

Appeal  from  district  court, Cass  county; 
William  B.  McConnell,  Judge. 

George  F.  Goodwin,  Atty.Gen.,  Cb»B.A, 
Pollock,  Asst.  Atty.  Oen.,  and  <S.  B.  Bart' 


Digitized 


by^^oogle 


344 


NOBTHWESIEBN  BEPOBTBB,  YoL.  48. 


(3T.D. 


lett,  tor  appellant.   Bait  &  Smith  and  Tl)ljr 
\%  Stewart,  for  respondents. 

Wallin,  J.  This  is  an  action  In  equity, 
brought  on  behalt  of  the  state  by  tbe  dis- 
trict attorney  tor  Cass  county  under  sec- 
tion 13  of  chapter  110  of  tbe  Laws  of  North 
Dakota  of  1890.  The  plaintiff  demands  in 
Its  complaint,  in  substance,  that  the  de- 
fendants be  enjoined  from  the  further 
prosecution  of  their  business  as  liquor 
dealers,  and  that  their  place  of  business, 
located  in  the  city  of  Fargo,  be  abated  asa 
common  nuisance.  The  complaint  charges, 
in  Bu  biitance,  th at  tbe defendan ts  arecar ry- 
ing  on  the  bnsineas  of  selling  intoxicatinK 
liquor  in  Fargo  at  the  number  and  street 
stated  in  tbe  complaint.  The  defendant 
Simon  Fraser  answers  separately  as  fol- 
lows: "(1)  That  defendant  denies  each 
and  erery  allegation  in  said  complaint 
contained,  except  as  hereinafter  specific- 
ally admitted,  denied  or  modified.  (2) 
That  defendant  admits  that  S.  B.  Rart- 
lett  is  district  attorney,  as  alleg^ed  in  para- 
graph one  of  said  complaint.  (S)  And 
this  defendant,  tor  a  further  defense  and 
answer  to  said  complaint,  says  that  at  all 
times  since  the  'iOth  day  of  July,  A.  D.  18»0, 
m  said  complaint  mentioned,  this  defend- 
ant was  the  dnly-anthorized  agent  of 
George  Benz,  George  G.  Bens,  and  Henry 
L.  Benz,  co-partners  as  George  Benz  St 
Sons,  of  tbe  city  of  St.  Paul,  In  the  state 
of  Minnesota,  and  as  such  agent  to  receive, 
offer  for  sale,  and  sell  all  kinds  of  spiritu- 
ous and  malt  Itquora  at  the  city  of  Fargo, 
Cass  county, state  of  North  Dakota ;  also, 
except  expenses  and  commissions,  to  remit 
the  same  to  George  Benz  &  Sons,  bis 
•  principals ;  and,  so  acting,  this  defend- 
ant, since  the  20th  day  of  July,  A.  D.  1890, 
at  all  times  in  said  complaint  mentioned, 
has  continued  to  receive,  store,  offer  for 
sale,  and  sell  spirituous  and  malt  liquors, 
shipped  to  him  as  such  agent,  at  said  city 
of  Fargo,  by  his  said  principals,  from  the 
city  of  St.  Paul,  in  the  state  of  Minnesota  ; 
and  that  he  has  received,  stored,  offered 
for  sale,  and  sold  the  same  as  such  agent, 
at  the  city  of  Fargo,  while  contained  in 
the  original  packages  in  which  they  were 
inclosed  and  shipped  at  said  city  of  St. 
Paul,  by  his  said  principals,  and  in  which 
the  same  were  received  by  this  defendant, 
as  such  agent,  in  said  city  of  Fargo,  and 
not  otherwise.  That  this  defendant  has 
oecapied  the  premises  in  said  complaint 
described  since  the  aoth  day  of  July,  A.  D. 
1800,  as  a  store-room  in  which  to  receive, 
store,  expose  for  sule,  and  to  sell  such 
goods,  in  manner  and  form  aforesaid,  and 
not  otherwise.  That  said  goods  so  re- 
ceived, stored,  offered  for  sale,  and  sold 
as  aforesaid  were  at  all  times  since  the 
said  20th  day  of  July,  A.  D.  1890,  in  said 
complaint  mentioned,  tbe  sole  property  of 
said  George  Bens  &  Sons,  of  the  city  of 
St.  Paul,  In  the  state  of  Minnesota,  and 
were  shipped  to  this  defendant  as  their 
agent,  in  said  city  of  Fargo,  for  the  pur- 
poses aforesaid,  from  the  city  of  St.  Paul, 
state  of  Minnesota.  Wherefore,  this  de- 
fendant prays:  First,  that  the  injunc- 
tion granted  by  the  court  in  this  action 
be  dissolved :  necond,  that  said  action  be 
dismissed  as  to  this  defendant,  and  that 


he  gro  beneewlth  bis  costs."  Defendant 
George  Benz  answers  tbecumplalnt  as  fol- 
lows: "(1)  That  this  defendant  denies 
each  and  every  allegation  in  said  com- 
plaint contained,  except  as  hereinafter 
specifically  admitted,  denied,  or  modified. 
(2)  That  this  defendant  admits  that  S.  B, 
Bartlett  Is  district  attorney,  as  allege  in 
paragraph  one  of  said  complaint.  (8)  That 
this  defendant,  for  a  further  defense  and 
answer  to  said  complaint,  says  that  at  all 
times  since  the  aotb  day  of  Jnly,  A.  D.  IKOO, 
in  said  complaint  mentioned,  this  defend- 
ant has  been  tlie  owner  of  the  premises 
described  in  said  complaint.  That  be  has 
leased  the  same  to  Simon  Fraser,  co-de- 
fendant in  said  action,  to  be  need  and  oc- 
cupied by  said  Simon  Fraser  as  a  store- 
room in  which  to  receive,  store,  offer  (or 
sale,  and  sell  spirituous  and  malt  liquors, 
such  business  to  be  conducted  in  a  lawful 
manner.  That  this  defendant  is  informed 
and  believes  that  said  Simon  Fraser.  at  all 
times  since  the  aOth  day  of  July,  A.  D.  1890, 
In  said  complaint  mentioned,  has  occupied 
said  building  and  premises  as  a  store- 
room to  receive,  store,  offer  for  sale,  and 
sell  as  agent  for  said  George  Benz,  George 
G.  -Bens,  and  Henty  L.  Benz,  copartners 
as  George  Bens  &  Sons,  spirituous  and 
malt  llqnors,  shipped  to  him  as  snrb 
agent  at  the  city  of  Fargo,  by  his  said 
principals,  from  St.  Paul,  state  of  Mlnne^ 
sota,  selling  and  disposing  of  tbe  same  in 
the  original  packages,  in  which  said  liquors 
were  shipped  from  said  city  of  St.  Paul, 
and  received  by  blm  at  said  city  of  Fargo. 
Wherefore  this  defendant  praya—Ftrst, 
the  injunction  in  this  action  be  dissolved : 
second,  that  said  action  be  dismissed,  and 
that  this  defendant  go  hence  with  bis 
costs. " 

A  trial  was  had  in  the  district  court 
upon  an  agreed  state  of  facts,  which  em- 
body, in  substance,  the  facts  and  allega- 
tions contained  In  the  answer  of  tbe  de- 
fendants. We  will  only  quote  tbe  fourth 
and  fifth  stipulations  of  fact,  which  are  as 
follows:  "That  the  following  testimony 
of  one  J.  C.  Murray  is  agreed  upon  as  t>e- 
ing  the  only  testimony  offered  in  the  case, 
and  is  here  incorporated  as  a  part  of  this 
statement  of  tacts,  tbe  same  being  In 
words  and  figures  following,  to- wit: 
'State  of  North  Dakota,  county  of  Cass — 
ss. :  I,  John  Murray,  of  lawful  age,  being 
duly  sworn,  say  I  know  the  defendant 
Simon  Fraser.  That  I  have  seen  him  at 
bis  place  of  business.  His  business  is  a  liq- 
uor dealer  in  the  city  of  Fargo,  county  of 
Cass,  state  of  North  Dakota.  His  place 
of  business  Is  516)^  on  Front  street.  In  the 
city  of  Fargo,  Cass  county,  state  of  North 
Dakota.  I  was  at  his  place  of  business 
within  the  past  two  or  three  days.  I 
bought  a  small  bottle  of  whisky  in  his 
said  place  of  business,  and  drank  it.  Saw 
others  drinking.  I  have  been  .in  his  place 
of  business  five  or  six  times  within  the 
past  week.  His  Is  aplace  where  intoxicat- 
ing liquors  are  kept  for  sale,  and  sold  and 
drank  upon  the  premises.  At  the  times  I 
have  been  there  I  haveseen  divers  persons 
drinking  intoxicating  liquors  there,  and 
have  seen  them  buy  the  same  there.  It  is 
a  place  where  persons  resort  for  the  pur- 
pose of  drinking  intoxicating  liquors  as 
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a  bererage.  J.  C.  Mijbbat.  Subscribed 
and  Hwom  to  before  me  this  Zlst  day  of 
Auguot,  A.  D.  1890.  S.  B.  Bartlett,  Via- 
Met  Attorney  In  and  for  Casa  county. 
North  Dak.'  It  la  further  stipulated  that 
all  the  liquor  hereinbefore  referred  to  was 
sold  in  original  pacltages  by  the  said  de- 
fendant Siniou  Fraser,  as  the  agent  of 
Georj^  Bens  &  Sons,  of  St.  Paul,  Minne- 
sota." 

The  trial  court  made  and  filed  its  find- 
ings of  lavr  and  faot  as  follows:  "This 
cause  coming  on  to  be  heard  at  a  regular 
term  of  this  court,  held  at  the  court-house 
in  the  city  of  Fargo,  in  said  county  and 
state,  on  the  10th  day  of  September,  A.  D.- 
ISSiO,  the  plaintiff  being  represented  by  S. 
B.  Bartlett,  Esq.,  district  attorney,  and 
Charles  A.  PollocI:,  Enq.,  and  the  defense 
by  Mnesrs.  Ball  &  Smith  and  Messrs.  Tilly 
&  Stewart,  un  the  plaintiff's  complaint 
and  the  separate  answers  of  said  defend- 
ants, together  with  the  evidence  intro- 
duced by  the  respective  parties,  and  was 
argued  by  counsel  on  behalf  of  the  plain- 
tiff and  defendants;  wherefore  the  court 
makes  and  finds  the  following  findings  of 
fact  herein,  to- wit:  (1)  That  the  defend- 
ant Simon  Fraser  is  the  agent  of  George 
Bens  &  Sons,  of  St.  Paul,  Minnesota, 
and  authorized  as  such  agent  to  receive, 
store,  and  sell  spirituous  and  malt  liquors 
in  the  city  of  Fargo,  in  said  Cass  county. 
In  the  original  package  in  which  the  same 
Is  consigned  to  blm  by  his  said  principals 
at  St.  Paul,  and  received  by  him  at  said 
«lty  of  Fargo.  (2)  That  during  all  times 
In  said  complaint  mentioned  said  defend- 
ant Simon  Fraser  received,  stored,  and 
sold  spirituous  and  maltliquors  In  the  orig- 
inal packages,  as  consigned  to  him  by 
his  said  principals  from  St.  Paul,  Minne- 
sota, and  as  received  by  him  at  said  city 
of  Fargo.  (8)  That  the  defendant  George 
Bens  Is  the  owner  of  the  building  on  the 
west  half  of  lot  eight,  in  block  numbered 
Ave,  of  the  original  town-site  of  the  town, 
now  city,  of  Fargo,  known  ns  number  five 
hundred  8i.Kteen  and  a  ball  (516^)  Front 
street.  In  said  complaint  described ;  and 
that  be  leases  the  same  to  said  Simon 
Fraser  as  the  agent  of  George  Bens  ft  Sons. 
to  receive,  store,  and  sell  spirituous  and 
malt  liquors  as  such  agent  and  importer 
of  the  same  In  the  original  packages  in 
which  the  same  are  consigned  to  him  from 
St.  Paul,  Minnesota,  and  received  by  him 
at  the  city  of  Fargo,  and  not  otherwise. 
(4)  That  the  evidence  fails  to  show  that 
said  liquor  was  sold  by  said  defendant 
Simon  Fraser  to  be  drank  on  the  said 
premises  In  said  complaint  described,  or 
that  the  same  was  drank  on  said  prem- 
ises by  and  with  the  knowledge  and  con- 
sent of  said  defendant,  Simon  Fraser." 
From  which  findings  of  fact,  the  court 
finds  the  following  conclusions  of  law,  to- 
wlt:  "(1)  That  the  defendant  Simon 
Fraser.  as  the  law  now  Is  in  the  state  of 
North  Dakota,  has  the  right,  as  an  agent 
of  a  non-resident  importer  of  spirituous 
and  malt  liquors,  to  sell  the  same  in  the 
original  packages  In  which  said  liquors 
are  consigned  to  him  by  bis  principals 
from  a  foreign  state,  and.recelved  by  him 
In  this  state.  (2)  That  under  the  law 
the  said  George  Bens  had   the  right  to 


lease  the  premises  described  In  the  com- 
pliant to  Simon  Fraser,  as  agent  for 
George  Bens  &  Sons,  to  be  occupied  by 
him  as  such  agent,  for  the  purpose  of  re- 
ceiving, storing,  and  selling  spirituous 
and  malt  liquors  shipped  to  him  by  his 
said  principals  from  a  foreign  state,  and 
received,  stored,  and  sold  by  him  in  the 
original  packages  In  which  the  same  were 
consigned  to  Sim  from  a  foreign  state, 
and  received  by  blm  In  this  state.  (3) 
That  under  the  laws  of  the  state  of  North 
Dakota -said  premises  In  said  complaint 
described  cannot  be  adjudged  a  public 
nuisance  by  reason  of  said  premises  being 
occupied  and  used  by  said  defendant 
Simon  Fraser,  as  agent  for  said  George 
Benz  &  Sons,  importers  of  spirituous  and 
malt  liquors,  for  the  purpose  of  receiving, 
storing,  and  selllag  the  same,  shipped  to 
him  by  his  said  principals,  so  long  as  be 
receives,  stores,  and  sells  the  same  In  the 
original  packages  in  which  said  liquors 
are  consigned  to  blm  by  his  principals 
from  a  foreign  state,  and  In  which  be  re- 
ceives the  same  In  this  state.  (6)  That 
to  Justify  thecourt  In  adjudKlng  the  prem- 
ises a  public  nuisance  It  must  be  shown 
by  clear  and  positive  evidence  that  said 
premises  were  used  bv  said  defendant 
Fraper  as  a  resort  for  drinking  intoxicat- 
ing liquors,  and  that  such  liquors  were  so 
drank  In  said  premises,  by  and  with  his 
knowledge  and  connent.  Let  judgment  be 
entered  accordingly.  By  the  court,  Wm. 
B.  McCoRKKLL,  Judge. "  Upon  these  find- 
ings a  judgment  of  .dismissal  was  entered. 
By  a  eoBfeaaaa  of  judicial  opinion,  both 
state  and  federal,  the  question  of  whether 
a  state,  In  the  exercise  of  Its  power  to 
conserve  the  public  health  and  morals, 
may  wholly  prohibit  the  manufacture  and 
sale  of  Intoxicating  liquors  within  its 
boundaries,  is  no  longer  debatable  in  the 
courts.  It  Is  equally  well  settled  where  a 
statute  of  a  state  prohibits  the  manufact- 
ure and  sale  of  liquor,  and  declares  that 
all  places  In  the  state  where  it  is  made  or 
sold  are  common  nuisances,  and  also  au- 
thorises a  court  of  equity  to  abate  such 
places  as  nuisances,  and  to  enjoin  the 
prosecution  of  such  business  fa^  the  ordi- 
nary procedure  employed  by  courts  of 
equity,  that  such  legislation  does  not  de- 
prive any  one  of  any  rights  guarantied  by 
the  constitution  of  the  United  States.  See 
Mugler  V.  Kansas  and  Kansas  v,  Ziebold, 
123  U.  S.  623,  8  Sup.  Ct.  Rep.  278;  Kidd  v. 
Pearson,  128  U.  S.  1,9  Sup.  Ct.  Bep.  6. 
No  reason  is  given  by  the  trial  court  for 
its  judgment  dismissing  the  action,  other 
than  a  general  statement  to  the  effect  that 
under  existing  law  it  is  not  unlawful  for 
a  non-resident  Importer  to  keep  a  place 
of  business  in  this  state  where  intoxicat- 
ing liquors  are  stored  and  kept  tor  sale 
and  sold,  provided  that  the  liquor  thus 
stored  and  sold  Is  in  the  original  and  un- 
broken package  In  which  It  was  contained 
when  shipped  out  of  the  state  from 
which  it  came.  This  conclusion  of  the  dis- 
trict court  could  only  have  been  readied 
upon  the  assumption  that  the  prohibitory 
liquor  law  of  North  Dakota  is  unconstitu- 
tional, and  consequently  void  In  so  far  as 
it  prohibits  the  sale  of  Imported  liquor  in 
the  original  cask  or  package  in  which  the 
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same  ia  Imported.  In  this,  we  think,  the 
trial  coart  was  mistaken.  Counsel  tor 
respondents,  argnlng  in  support  of  the 
jodgroent  of  the  conrt  below,  cite  the  case 
of  Leisy  y.  Hardin,  reported  in  135  U.  S. 
100, 10  Sup.  Ct.  Rep.  681,  and  contend  that 
the  case  Is  decisive  of  the  point  in  ques- 
tion. It  is  tme  that  decision,  when  It 
was  promulgated  by  the  supreme  court 
of  the  United  States,  was,  with  respect  to 
the  federal  question  iuvolred  in  the  case, 
decisive  authority,  and  the  doctrine  enun- 
ciated by  the  decision,  as  the  law  then 
stood,  would  have  protected  a  non-resi- 
dent importer  in  the  business  of  importing 
foreign  or  interstate  Intoxicants  and  sell- 
ing them  In  the  unbroken  package  in  this 
state  regardless  of  any  state  law  or  police 
regulation  forbidding  snch  sale.  The  de- 
cision rests  upon  and  intft-prets  theprovie- 
ion  of  the  United  States  constitution,  de- 
claring that  congress  shall  ha^e  power 
"to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states;"  the 
decision.  In  effect,  holding  that  Intoxicat- 
ing liquor,  when  It  came  into  the  state  as 
an  article  of  foreign  or  interstate  com- 
merce, was  within  thelimits  of  federal  pro- 
tection, and  until  a  quantity  of  interstate 
or  foreign  llqnor  should  be  sold  by  the  im- 
porter, and  thus  mingled  with  the  mass 
of  state  property,  it  was  not  subject  to 
seisure  under  the  police  regulations  of  any 
state.  The  court  say:  "Commerce  be- 
tween the  states  has  been  confided  exclc- 
slvely  to  congress  by  the  constitution,  and 
is  not  within  the  jurisdiction  of  the  police 
power  of  the  state.  nnlt«8  placed  there  by 
congressional  action. "  Prior  to  this  de- 
cision there  had  been  no  congressioual  ac- 
tion placing  interstate  Intoxicants  within 
reach  of  the  police  regulations  of  any 
state  prior  to  their  sale  by  the  importer, 
and  with  respect  to  this  the  court  say: 
"  The  absence  of  a  law  by  congress  as  to 
any  article  of  commerce  is  equivalent  to 
its  declaration  that  the  importation  of 
that  article  Into  the  states  shall  be  unre- 
stricted." 

But  ButMsequent  to  the  decision  of  Lelsy 
V.  Hardin,  ^nd  prior  to  the  sales  of  liquor 
made  by  the  defendants,  congress  took  ac- 
tion in  the  premises,  by  passing  an  act 
commonly  known  as  the  "Wilson  Law." 
This  statute  provides  "that  all  fermented, 
distilled,  or  other  intoxlcatlug  liquors 
transported  Into  any  state  or  territory, 
or  remaining  therein  tor  use,  consumption, 
sale,  or  storage  therein,  shall,  upon  arrival 
in  such  state  or  territory,  be  subject  to 
the  operation  and  effect  ot  the  laws  of  such 
state  or  territory  enacted  in  the  exercise 
of  Its  police  powers,  to  the  same  extent, 
and  in  the  same  manner,  as  though  such 
liquor  or  liquids  had  been  produced  in 
snch  state  or  territory,  and  shall  not  be  ex- 
empt therefrom  by  reason  of  being  intro- 
duced therein  in  original  packages  or  oth- 
erwise. "  Under  this  statute,  imported  liq- 
uor, however  introduced  Into  the  state, 
Im  placed  under  local  control,  to  the  sameex- 
tentas  liquors  of  domestic  production.  On 
crossing  the  boundary  line  of  a  state, 
the  supreme  authority  has  declared  by 
this  enactment  that  interstate  liquor 
ceases  to  be  an  object  of  federal  protection 
and  control,  and  becomes  mingled  with 


the  mass  of  property  within  the  state, 
and.  In  common  with  all  such  property, 
is  subject  to  local  police  reguluttons.  It 
has  been  contended,  but  not  in  this  case, 
that  the  Wilson  bill  Is  invalid,  because  it 
in  terms  delegates  to  the  states  the  power 
to  regulate  interstate  commerce  in  Uquor, 
and  thereby  violates  the  provision  of  the 
federal  constitution,  which  confers  sucb 
power  upon  congress  alone.  Counsel  in 
tills  case  insist  that  the  act.  If  valid,  is 
only  permissive  to  the  states,  and  until 
a  state  has  acted  under  It  and  passed  new 
laws,  or  re-enacted  existing  statutes,  that 
the  provisions  ot  the  Wilson  bill  are  inop- 
erative, and  that  the  pre-e^dsting  prohib- 
itory legislation  of  the  state  is  void  as  to 
Imported  liquor  sold  in  the  original  pack- 
age. This  position  is  supported  by  a  de- 
cision of  the  circuit  court  ot  the  United 
States  for  the  district  of  Kansas,  in  a  de- 
cision rendered  by  Judges  Philips  and 
Foster.  In  re  Rahrer,  43  Fed.  Rep.  656. 
But  precisely  the  opposite  view  is  taken, 
and  the  validity  of  the  Wilson  law,  and, 
also,  of  the  pre-existing  prohibitory  legis- 
lation of  the  state  of  Iowa,  is  fully  sus- 
tained by  able  opinions  promulgated  by 
the  circuit  court  of  the  united  States  for 
the  southern  district  of  Iowa;  and  also 
for  the  eastern  district  of  Arkansas.  The 
opinions  are, respectively  by  Judge  Shiras 
and  Judge  Caijjwell.  They  are  reported 
In  43  Fed.  Rep.  665,  761. '  We  deem  it  un- 
necessary to  quote  the  language  or  re- 
produce the  reasoning  of  these  cases.  They 
are  already  familiar  to  the  profession.  It 
will  suffice  to  state  that  we  concur  in  the 
conclusions  reached  in  the  cases  cited, 
and  hold  that  the  Wilson  law  is  a  valid 
enactment,  and  is  not  a  delegation,  bat 
an  exertion,  of  legislative  power  of  con- 
gress. Such  legislation  only  indicates  the 
time  and  the  event  which  determines 
when  intoxicating  Uquor  ceases  to  be  an 
article  of  interstate  commerce,  and  be- 
comes mingled  with  the  mass  of  property 
in  the  state,  and  thereby  subject  to  local 
control.  We  hold  that  the  prohibitory 
law  of  the  state  as  originally  passed  could 
not  have  been  enforced  against  any  im 
ported  liquor  while  the  same  remained 
within  the  protection  of  federal  authority, 
and  that  in  this  respect  the  law  continaee 
unchanged.  It  cannot  now  be  enforced  aa 
against  any  imported  liquor  which  has 
not  passed  beyond  federal  protection.  A 
majority  ot  this  court  is  of  the  opinion 
that  both  the  Wilson  law  and  the  prohib- 
itory law  of  this  state  are  valid  enact- 
ments, and  that  the  final  arbitrator  of 
the  question — the  supreme  court  of  the 
United  States — will  so  rule  at  a  day  not 
distant;  and  we  ai-e unanimous  in  viewing 
this  case  as  one  In  which  a  subordinate 
court  should  give  the  benefit  ot  the  doubt. 
If  any.  In  favor  of  the  constitutionality  of 
the  laws  In  question.  To  do  so  is  only  to 
observe  a  firmly-settled  rule  of  statutory 
construction.    Cooley,  Const.  Lim.  220. 

We  shall  consider  only  one  further  ques- 
tion. It  arises  out  of  tbefonrth  conclusion 
ot  law  as  found  by  the  district  court, 
which  Is  as  follows :  "That  to  justify  the 
court  Id  adjudgiifg  the  premises  a  public 
nuisance  It  must  be  shown  by  clear  and 
positive  evidence  that  said  premises  were 
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osed  by  said  defendant  Framr  a«  a  resort 
tor  drinking  Intoxicating  liquora.and  that 
anch  Uqaora  were  ao  drank  on  said  prem- 
tees  by  and  wltb  his  knowledge  and  con- 
sent. '  This  is  error.  Section  13  of  the  act 
declares  that  "all  places  where  Intoxicat- 
ing liquors  are  sold,  bartered,  or  given 
away,  in  violation  of  any  ol  the  prori»> 
ions  of  this  act,  or  whens  persons  are  per- 
mitted to  resort  lorthe  parposeof  drinking 
intoxicating  Uqnors  as  a  beverage,  or 
where  intoxicating  liquors  are  kept  for 
sale,  bartei:.  or  delivery  in  violation  of  this 
act,  are  hereby  declared  to  be  common 
nuisances. "  It  is  qalte  plain  from  the  lan- 
guage of  the  statute  above  quoted  that 
Fraser's  knowledge  and  consent  as  to 
the  drinking  on  his  premises  was  not  an 
essential  element.  The  place  where  the 
llqoor  was  sold  In  violation  of  the  statnte 
Was  under  the  terms  of  thu  statute  a  com- 
mon nnlsance,  whether  such  drinking  was 
or  was  not  permitted  by  Fraser.  The 
state  of  South  Dakota  substantially  cop- 
led  the  thirteenth  section  of  the  prohibition 
law  of  North  Dakota,  and  the  supreme 
court  of  that  state  has  recently  construed 
the  same  languag^e,  and  reached  the  same 
conclusion.  State  v.  Chapman,  47  N.  W. 
Rep.  411.  In  the  opinion,  pane  415,  the 
following  language  Is  used :  **  It  is  the  Ille- 
gal sale,  or  the  illegal  keeping  of  intoxi- 
cating liquors  In  a  place,  that  makes  it  a 
common  nnlsance,  and  when  either  one  or 
both  are  proven  the  offense  is  made  out. 
The  statute  also  provides  that  a  place 
where  persons  are  permitted  to  resort  for 
the  purpose  of  drinking  Intoxicating  liq- 
uors as  a  beverag;e  Is  also  a  common  nui- 
sance. "  It  follows  from  the  views  above 
expressed  that  the  Judgment  of  the  court 
below  dismissing  the  artioa  must  be  re- 
versed and  a  new  trial  granted.  It  will 
be  so  ordered.    All  concur. 


In  re  A  Rous  Pkintino  Co. 
(Sujxreme  Court  of  North  Dakota.  Feb.  25, 1891. ) 
RLSDes  or  Ck>spOBATs  Stock— Riohts  of  Plbdo- 

XB— DiBBCTOlia  or  CklBPOKATIOirB  —  ELiaiBIUTT 

— ^Butcnox — Rights  or  Btockboldkiu. 

1.  The  pledgee  of  stock  In  whose  oame  It 
stands  on  the  corporate  reuords  has  a  right  to 
vote  the  stock  at  a  meeting  to  elect  directors. 

2.  The  pledgeor  has  no  right  to  vote  such 
•took,  bnt  a  court  of  equity  wlU,  in  a  proper  case, 
oampel  the  pledgee  to  give  the  pledgeor  a  ptoxy. 

8.  One  not  appearing  to  be  a  stockholder  np- 
on  the  corporate  records  is  not  eligible  to  the 
olBce  of  dfreotor,  under  the  statute  providing  that 
only  stockholders  are  eligible  to  that  olBce;  one 
who  still  so  appears  is  eligible,  and  may  vote 
notwithstanding  he  has  assigned  the  stock. 

4.  A  vote  of  Btockholdurs  repreaenting  a  ma- 
jority of  the  sabsoribed  eapital  stock  is  necessarj 
to  the  <Aoioe  of  a  director.  There  being  no  snoh 
vote,  the  election  Is  declared  illegal,  and  a  new 
election  ordered. 

5.  A  stockholder  holding  a  majority  of  the 
sabscribed  capital  stock  having  acq aiesoed  in  the 
organization  of  a  stockholders'  meeting,  and  hav- 
ing participated  in  thb  business  of  the  meeting 
as  so  organized,  among  other  thin^  having  nom- 
inated person*  for  the  ofBoe  of  director,  cannot 
afterwards  withdraw  from  the  meeting,  and  or- 
ganize another  meeUng,  at  the  same  time  and 
in  the  same  place,  and  by  voting  at  that  meeting 
elect  the  persons  voted  for  by  him  the  directors 
of  the  corporation.  It  is  his  duty  to  remain  in 
the  meeting  first  organized,  and  vote  his  stock 


there,  and  no  one  can  prevent  his  voting  his  stock 
at  that  meeting,  although  his  ballot  may  be  re- 
jeoted.  Notwithstanding  rach  relectlon,  had  he 
voted  his  stock  at  the  original  meeting  the  per- 
sons voted  for  by  him  would  have  been  elected 
directors,  and  under  the  statute  declared  by  the 
court  elected. 

0.  A  transferee  of  stock  upon  the  oorporatb 
records  is  qaallSed  to  vote  the  stock,  and  to  be- 
come a  director,  although  the  transfer  was  made 
for  the  express  and  sole  purpose  of  so  qualifying 
him,  provided  that  it  was  not  made  ia  further- 
ance of  a  fraudulent  scheme. 
(Syllabus  &]/  the  Court.) 

Appeal  from  district  court,  Cass  county. 

A.  C.  Da.Yia,  B.  F.  Spaulding,  and  Bentoa 
A  Awidon,  for  appellant.  ■$.  G.  Roberta 
and  A.  W.  Edwards,  for  respondent!    . 

Corliss,  C.  J.  On  this  appeal  we  are 
asked  to  review  the  Judgment  of  the  dis- 
trict court  In  summary  proceedings  in- 
stituted under  section  2982  of  the  Com- 
plied Laws  to  determine  the  rights  of  cer- 
tain persons  to  the  offices  of  directors  of 
the  Argus  Printing  Company,  a  corpora- 
tion. This  statute  provides  that  upon 
the  application  of  any  person  or  body 
corporate  aggrieved  by  any  election  held 
by  any  corporate  body,  or  any  proceed- 
ings thereof,  the  district  Judge  of  the  dis- 
trict in  which  the  election  is  held  must 
proceed  forthwith  summarily  to  hear 
the  allegations  and  proofs  of  the  parties, 
or  otherwise  inquire  into  the  matters  of 
complaint,  and  thereupon  confirm  the 
electloQ,  order  a  new  one,  or  direct  such 
other  relief  in  the  premises  as  accords  with 
right  and  Justice.  This  appeal  must  be  de- 
cided as  we  determine  which  of  two  classes 
of  personshad  the  rigbtto  voteMSeharesaf 
stock.  The  total  amount  of  stock  which 
had  been  issued  at  the  time  of  the  meeting 
to  elect  directors  was  570  shares.  At  this 
meeting  A.  W.  Edwards  voted  these  64rt 
shares  of  stock  for  the  following  direct- 
ors: A.W.  Edwards,  H.  C.  Flumley.  N.  B. 
Flint,  Alexander  Origgs,  and  William  A. 
Stevens.  At  the  same  time  and  place  it  is 
claimed  that  K.  O.  Faulkner  voted  these 
same  shares  for  Alexamler  Orlegs,  W.  A. 
Stevens,  B.  F.  Spaiilding,  H.C.  Plurr.ley.nnd 
E.O.Faulkner  asdirectuni.  In  whom  was 
lAe  right  to  vote  thlu  stock  ?  The  stock  at 
one  time  was  the  property  of  A.  W.  Ed- 
wards. For  the  purpose  of  securing  a 
debt  which  he  owed  to  J.  J.  Hill,  this 
stock,  with  10  other  shares,  was  trans- 
ferred upon  the  corporate  books  to  E.  O. 
Faulkner,  confidential  clerk  of  Mr.  Ulll. 
Certificates  representing  the  total  number 
of  shares,  656.  were  issued  directly  to  Mr. 
Faulkner,  the  same  being  signed  by  Mr. 
Edwards  as  president  of  the  company,  the 
old  certificates  held  by  Edwards  being 
canceled.  The  stock,  therefore,  stood  on 
the  books  of  the  corporation  in  the  name 
of  E.  O.  Faulkner.  Where  there  has  been 
no  transfer  of  the  stock  on  the  books  of 
the  corporation  a  pledgee  of  such  stock 
may  not  vote  it.  The  beneficial  owner- 
ship is  still  in  the  pledgeor,  and  the  records 
of  the  corporation  still  show  him  to  be  a 
stockholder.  In  none  of  the  cases  cited  in 
which  the  right  to  vote  was  adjudged  to 
be  in  the  pledgeor,  instead  of  the  pledgee, 
bad  there  been  a  record  of  the  transfer 
made.  See  McDaniels  v.  Manufacturing 
Co.,  22  Vt.  274 ;  In  re  Baker,  e  Wend.  600; 
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Ex  parte  WiUcockB,  7  Cow.  410;  Stron);  ▼. 
SmitA,  16  Han,  222.  We  have  discovered 
an  Oregon  case  in  which  the  stock  stood 
upon  the  books  in  the  name  of  the  pledgee, 
but  the  court  ruled  that  he  could  not  vote 
It  because  he  had  no  authority  from  the 
pledgeor  to  make  the  transfer.  This  case 
we  will  refer  to  hereafter.  In  the  case  at 
bar  the  stock  stood  in  the  name  of  the  rep- 
resentative of  the  pledgee  upon  thecor- 
E orate  records.  Was  he  a  bona  Ode  stock- 
older  within  the  meaning  of  our  statute 
which  restricts  the  right  to  vote  stock  to 
those  who  are  bonn  nde  holders  thereof? 
Section  2931, Comp.  Laws.  Itmay bestated 
In  this  connection  that  Edwards  could 
not-  vote  the  stock,  as  the  stock  had  not 
stood  in  his  name  on  the  books  of  the  cor- 
poration for  10  days  prior  to  the  election. 
Id.  If,  then,  the  representative  of  the 
pledgee  could  not  vote  the  shares,  no  elec- 
tion of  directors  could  be  held,  for  no  one 
else  had  a  right  to  vote  it,  and  without 
its  being  represented  at  the  election  no 
election  ot  directors  could  be  had,  for  the 
reason  that  these  shares  constituted  more 
than  halt  ot  the  capital  stock.  At  all  elec- 
tions or  votes  had  for  any  purpose,  there 
must  be  a  majority  of  the  subscribed  cap- 
ital stock  represented,  etc.  Id.  No  per- 
son can  be  chosen  director  without  a  ma- 
jority vote.  Section  2926,  Id.  At  the  time 
the  legislature  employed  the  word  "stock- 
holders" in  the  section  prescribing  the 
qualification  of  a  voter  at  corporate 
meetings,  that  word  had  acquired  a  defi- 
nite and  fixed  meaning,  so  tar  as  a  pledg- 
ee of  stock  was  concerned.  It  had  been 
repeatedly  adjudged  that  a  pledgee  ot 
stock  whose  transfer  was  upon  the  cor^ 
porate  records  was  a  "stockholder, "  with- 
in the  meaning  of  the  statute  providing 
for  the  liability  of  stockholders  tor  the 
debts  of  corporations.  The  general  rea- 
soning upon  which  these  decisions  were 
based  was  that  the  pledgee  with  a  record- 
ed transfer  was  a  stockholder  for  the  pur- 
pose of  receiving  dividends  and  voting  at 
stockholders'  meetings ;  and  that  he  conld 
not  enjoy  all  of  the  benefits  enjoyed  by  a 
stockholder  without  being  subjected  to  a 
stockholder's  liability.  Said  the  court  in 
Bank  v.  Case,  99  D.  S.  628:  "It  is  thor- 
oughly established  that  one  to  whom 
stock  has  been  transferred  in  pledge,  or  as 
collateral  security  for  money  loaned,  and 
who  appears  on  the  books  ot  the  corpora- 
tion as  the  owner  ot  the  stock,  is  liable  as 
a  stockholder  tor  the  benefit  of  creditors. 
We  so  held  in  Pullman  v.  Upton,  96  U.  S. 
328,  and  like  decisions  abound  in  the  En- 
glish coorts,  and  in  numerous  American 
cases,  to  some  of  which  we  refer.  Adderly 
V.  Storm.  6  Hill,  624;  Bosevelt  v.  Brown, 
11  N.  Y.  148;  Bank  v.  Bnmham,  11  Cnsh. 
188;  Magruder  v.  Colston.  44  ltd.  849; 
Crease  v.  Babcock,  10  Mete.  (Mass.)  636; 
Wbeelockv.Kost,77  III.  296;  In  re  Bank,  18 
N.  ¥.199;  Hale  v.  Walker,  31  Iowa,  844. 
For  this  several  reasons  are  given.  One  Is 
tbatheisestopped  from  denying  his  liabili- 
ty by  voluntarily  holding  bimselt  ont  to 
the  public  as  the  owner  of  the  stock,  and 
his  denial  ot  ownersblii  Is  inconsistent 
with  the  representation  he  baa  made;  an- 
other is  that  by  taking  the  legal  title  he 
basreleased  thetormerowner;  and  a  third 


Is  that,  after  having  taken  the  apparent 
ownership,  and  thus  become  entitled  to 
receive  dividends,  vote  at  elections,  and 
enjoy  all  the  privileges  ot  ownership,  it 
would  be  inequitable  to  allow  him  to  r»- 
tose  the  responsiblUtiea  ot  a  stockholder." 
In  Pullman  v.  Upton,  96  U.  S.  828,  the 
court  said:  "So  In  Bank  v.  Bumham,  It 
Cush.  183,  it  was  decided  that  a  transfer  ot 
stock  on  the  books  ot  the  bank.  Intended 
merely  to  be  held  as  collateral  security, 
makes  the  holder  liable  for  the  bank  debts. 
It  was  said  that  the  credlton  was  to  be 
considered  the  absolute  owner,  and  that 
his  arrang^ement  with  his  debtor  cannot 
changpe  the  character  ot  the  ownership. " 
In  Magruder  v.  Colston,  44  Md.  849,  where 
it  was  held  that  the  pledg^ee  whose  trans- 
fer was  recorded  was  liable  as  a  stock- 
bolder,  the  court  said:  "Stockholders  are 
those  who  appear  on  the  books  of  the 
bank  as  owners  of  shares,  and  who  are  en- 
titled to  manage  its  affairs,  and  they  can 
only  throw  oft  the  liabilities  incident  to 
that  rdation  by  transferring  the  stock. " 

That  the  word  "stockholder,"  as  used 
by  the  legislatnre,  was,  in  the  absence  of 
any  qualification  ai  its  meaning,  under^ 
stood  by  the  legislature  to  be  sufficient  to 
embrace  a  pledgee  with  a  legal  title  to  the 
stock  because  ot  a  transfer  on  the  books, 
is  clearfrom  the  provisions  of  section  2983, 
Uomp.  Laws,  expressly  declaring  that  the 
holding  of  stock  b.va  pledgeeshall  not  ren- 
der the  holder  a  stockholder,  within  the 
meaning  ot  that  section,  rendering  stock- 
holders liable  for  debts  ot  the  corporation. 
It  is  significant  that  in  section  2B31,  pre- 
scribing the  qualiflcatlon  ot  a  voter,  and 
declaring  that  he  must  be  a  bona  Ode 
stockholder,  no  such  limitation  ot  the 
meaning  ot  the  word  "stockholder"  la  to 
be  found.  There  are  numerous  cases  In 
which  it  is  said  that  a  pledgee  is  a  stock- 
holder, and  entitled  to  vote  when  he  ap- 
pears to  be  a  stockholder  on  the  books  ot 
the  corporation.  In  Franklin  Bank  v. 
Commercial  Bank,  86  Ohio  St.  3JiO,  plaintlB 
loaned  to  one  Foote,  the  president  ot  de- 
fendant, a  sum  ot  money,  and  received  as 
security  a  pledge  of  the  capital  stock  ot  de- 
fendant owned  bysuch  president.  Defend- 
ant having  refused  to  transfer  the  shares 
on  its  books,  plalntifl  sued  tor  the  conver- 
sion of  the  stock.  The  court  held  that  he 
could  notrecover,  on  the  principle  that  one 
corporation  will  not  be  allowed  to  own 
stock  in  another  corporation  in  the  ab- 
BPnee  ot  statutory  authority.  Said  the 
court:  "Were  this  notso.onecorpuratlon, 
by  buying  up  the  majority  nf  the  shares 
of  the  stock  of  another,  could  take  the  en- 
tire managpement  ot  its  business,  however 
foreign  such  business  might  be  to  that 
which  the  corporation  so  purchasing  such 
shares  was  created  to  carry  on.  •  •  • 
Nor  would  this  result  follow  any  the  less 
certainly,  if  the  share  of  stock  were  re- 
ceived in  pledge  only  to  secure  the  pay- 
ment ot  a  debt,  provldM  the  shares  were 
transferred  on  the  books  of  the  comiiany 
to  the  name  ot  the  pledgee.  A  person  In 
whose  name  the  stiKk  of  the  corporation 
stands  on  the  books  ot  the  corporation  is 
as  to  the  corporation  a  stockholder,  and 
has  the  right  to  vote  upon  the  stock. 
*    *    *    Hence  it  the  plaintlB  appeared  ap- 
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on  the  booka  of  the  defendant  a«  the 
transferee  or  owner  of  the  two  bondred 
shares  of  stock  represented  by  the  certifi- 
cate to  Foote,  it  wuald  have  the  riKht  to 
rote  npon  the  stock  at  all  meetings  of  the 
stockholders  of  the  defendant;  and  It 
woDid  be  only  necessary  for  It  to  procnre 
In  pledge,  as  security  for  money  loaned,  a 
majority  of  the  shares  of  the  capital  stock 
of  the  Commercial  Bank,  [defendant  in 
the  case,]  in  order  to  obtain  fall  control 
of  its  affairs  and  take  charge  of  its  bank- 
ing: operations.  •  •  •  It  therefore  fol- 
lows that  the  refusal  of  the  defendant  to 
permit  the  transfer  npon  its  books  to  the 
plaintiff  of  the  two  hundred  shares  of  its 
stock  violated  no  right  of  the  plaintiff, 
and  consequently  created  no  liability  on 
the  part  of  the  defendant.  Such  refusal 
did  not  amount  to  a  conversion  of  the 
stock.  Its  action  in  refusing  to  transfer 
was  but  the  denial  of  any  right  by  the 
plaintiff  to  be  placed  In  a  position  to  in- 
terfere and  participate  In  the  control  and 
management  of  its  internal  affairs. "  In 
Poole  V.  Association,  80  Fed.  Rep.  618, 
Judge  Bbeweb  says:  "The stock  was  as- 
signed as  collateral  for  moneys  advanced 
by  B.  D.  Brown.  It  was  duly  transferred 
on  the  books  of  the  company,  so  that  they 
unquestionably  have  all  the  rights  of 
stockholders."  In  State  v.  Ferris,  42 
Conn.  6G0.  a  bankrupt  in  whose  name 
stock  stood  on  the  books  of  the  company 
was  adjudged  entitled  to  the  right  to 
vuta  the  stock  after  the  title  to  the  Rtock 
bad  passed  to  the  assignee  in  bankruptcy 
nnder  the  provisions  of  the  bankrupt  act. 
The  court  observed :  "It  has  been  repeat- 
edly held  by  this  court  that  the  books  and 
records  of  a  corporation  determine  who 
are  Its  Htockholders  for  the  time  being, 
and  who  have  the  ri^ht  to  vote  on  the 
stock,  although  the  same  may  faavejieen 
sold  or  pledged  as  collateral  security.  In 
such  cases  the  party  who  appears  to  be 
the  owner  by  the  books  of  the  corpora- 
tion has  the  right  to  betreaited  as  a  stock- 
bolder,  and  to  vote  whatever  stock 
stands  In  his  name. "  See,  also,  People  v. 
Robinson,  64  Cal.  878,  1  Pac.  Rop.  166; 
State  V.  Pettlneli.  10  Nev.  141.  Mr.  Cole- 
brooke,  in  his  work  on  Collateral  Secnri- 
ties,  says:  "In  the  absence  of  restrictive 
statutes,  the  pledgee  of  certificates  of  stock 
indorsed  and  transferred  on  the  books  of 
the  company  has  a  right  to  vote  at  its 
meetings.  His  name  appearing  as  stock- 
bolder  on  the  records,  he  becomes  for  all 
purposes  a  stockholder.  Tbe  right  to 
vote  Is  an  Incident  of  the  pledge,  and  ac- 
cording to  the  presumed  intention  of  the 
parties."  Section  288.  In  Vail  v.  Hamil- 
ton, 86  N.  Y.  468,  the  action  was  brought 
to  set  aside  a  mortgage  on  corporate 
property,  on  the  ground  that  it  was  void 
becauHe  two-thirds  of  the  stockholders  had 
not  aHsented  to  it.  Certain  of  the  stock 
stood  in  the  name  of  the  pledgee  thereof  on 
the  books  of  the  corporation.  The  assent 
of  such  stock  was  esnentlal  to  the  validil^ 
of  tbe  mortgage.  The  pledgee  did  not 
give  such  assent,  and  the  court  adjudged 
tbe  mortgage  void  on  the  ground,  among 
others,  that  the  pledgee  was,  as  to  that 
particniar  stock,  a  stockholder,  and  his 
assent  was  necessary  because  without  it 


there  was  not  the  assent  of  tbe  requisite 
two-thirds.  The  court  said :  "  It  Is  true 
that  the  shares,  were  transferred  to  Conk- 
lin  as  collateral  security,  but  the  certificate 
was  absolute  In  its  terms,  and  he  was  de- 
scribed therein  as  owner.  He  so  ap- 
peared upon  the  proper  books  of  the  cor- 
poration. Cnder  such  atitle,  hehad  pow- 
er to  render  tbe  security  available  by  sale 
to  satisfy  the  debt  on  default  of  payment, 
and  until  the  debt  was  satlsHed  he  was 
the  one  interested  in  protecting  tbe  propt- 
erty  represented  by  the  shares  from  diver- 
sion by  liens  or  preferences  improperly 
created.  The  company  had  a  right  of  re- 
demption, and  so  had  an  equitable  inter- 
est in  the  stock ;  but  upon  defendant's 
theory  they  conld,  without  redemption, 
overreach  the  legal  title  by  creating  a 
mortgage  which,  when  enforced,  would 
extlagulsb  It,  and  until  that  event  de- 
prive it  of  value.  Conklin  had  a  clear  in- 
terest in  that  matter.  Except  as  limited 
by  statute,  no  stockholder  by  any  title 
conld  have  more  orgreater  rights,  or  be 
subjected  to  other  liabilities.  He  is  re- 
lieved by  statute  from  personal  liability." 
This,  as  we  have  already  seen,  is  tbe  case 
in  this  state.  "He  would  be  otherwise 
bound  for  the  debts  of  the  corporation, 
for  a  creditor  need  in  general  look  only 
for  the  legal  title.  For  tlie  same  reason 
he  had  a  right  to  vote;  bis  character  up- 
on the  books  of  tbe  bank  would  be  conclu- 
sive upon  thelnspectors;  and  whether  sec- 
tion 17  of  the  act  of  1K48,  supra,  could,  un- 
der any  circumstances,  be  so  construed  as 
to  deprive  one  with  such  a  title  from  vot- 
ing, it  is  not  necessary  to  inquire,  for  the 
question  does  not  arise;  but  it  is  clear 
that,  except  for  the  permission  given  in 
that  section,  even  a  pledgeor  conld  not 
vote.  It  has  no  application  to  an  assent 
required  to  be. given  in  writing  to  a  spe- 
cific act  of  the  corporation,  and  which, 
without  qnailflcatlon,the  statute  requires 
to  be  given  by  a  stockholder.  Bach  we 
have  no  doubt  was  tbe  character  of  Conk- 
lin as  to  the  600  shares  In  question  at  tha 
time  of  the  execu  tlon  of  tbe  mortgage.  In- 
cluding these  shares  as  part  of  the  stock  to 
be  represented,  the  assent  required  by 
statute  was  not  given,  and  the  mortgage 
Is  of  no  validity."  In  Hoppin  v.  Buffum, 
9  R.  I.  513,  tbe  court  said:  "The  object  of 
the  stock-book,  and  of  requiring  tranafei-s 
of  stock  to  be  recorded  by  tbe  corpora- 
tion, is  for  the  protection  of  the  corpora- 
tion, to  enable  It  to  know  who  are  its 
members,  who  are  entitled  to  dividends, 
and  for  no  purpose  is  it  more  Important 
than  to  enable  it  to  know  who  are  en- 
titled to  vote  in  case  of  an  election. "  The 
language  of  the  court  In  Be  Steam-Boat 
Co  ,  44  N.  J.  Law,  529,  is  equally  emphatic 
on  the  proposition  that  the  record  deter- 
mines the  question  who  are  stockholders 
in  their  dealings  with  the  corporation, 
which  embrace  the  payment  and  receipt 
of  dividendp,  and  tbe  voting  at  stockhold- 
ers' meeting  for  directors  and  for  otber 
purposes;  although  on  application  to  a 
court  of  equity  the  stockholder  might  be 
compelled  to  give  a  proxy  to  another  or 
to  vote  as  such  other  should  direct.  Said 
the  court :  "  The  general  rule  is  that  the 
books  of  the  corporation  are  the  evidence 
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ut  the  persons  who  are  entitled  to  the 
rights  and  privll^^es  of  stockholders  In 
the  management  ot  the  affalis  of  the  cor- 
poration. With  the  single  exception  that 
stock  really  belonging  to  the  corporation 
cannot,  at  any  election  tor  its '  directors, 
be  voted  upon,  directly  or  Indirectly,  [cit- 
ing cases,]  the  books  of  the  corporation 
are  the  only  evidence  of  who  are  the  stock- 
holders, and,  as  such  are  entitled  to  rote 
at  elections.  Downing  v.  Potts,  28  N.  J. 
Law,  66.  Neither  the  Inspectors  nor 
stockholders  can  dispute  the  right  to  vote 
of  any  one  who  appears  by  the  compa- 
ny's books  to  be  the  holder  of  stock  legal- 
ly isKued.  In  Pender  v.  Lusblngton,  6  Cb. 
I>lv.  70,  the  articles  of  association  provid- 
ed  that  every  member  should  be  entitled 
to  one  vote  for  every  ten  shares,  but 
should  not  be  entitled  to  more  than  one 
hundred  rotes  in  all,  and  that  no  member 
should  vote  at  any  general  meeting  un- 
less lie  had  been  possessed  of  his  shares 
for  three  months  previously  thereto.  It 
was  held  that  the  register  of  stockholders 
was  the  only  evidence  by  which  the  right 
to  vote  could  be  ascertained,  and  that  no 
vote  of  shareholders  appearing  on  the 
register,  and  properly  qualified,  should  be 
rejected  on  the  ground  that  their  shares 
bad  been  transferred  to  them  by  other 
shareholders,  tor  the  purpose  ot  innreas- 
ing  their  own  voting  power,  or  with  an 
object  alleged  to  be  adverse  to  the  inter- 
ests of  the  company,  or  on  the  ground 
that  the  holders  were  not  beneficial  own- 
era  of  the  stock.  So,  alxo.  It  is  held  that  a 
person  has  a  right  to  vote  on  stock  stand- 
ing in  bis  own  name  as  trustee  for  anoth- 
er, or  on  stock  which  be  has  pledged  or 
hypothecated,  if  it  be  in  his  own  name  on 
the  company's  books ;  and  that  Inspect- 
ors ot  the  election,  in  determining  the 
qualifications  of  voters,  have  no  authori- 
ty to  inquire  whether  the  stockholder 
who  appears  by  the  books  to  be  a  stock- 
holder is  or  not  the  real  owner  of  the 
stock  standing  in  his  name.  They  must 
take  the  company's  books  as  conclusive 
evidence  of  the  qualification  to  vote." 
To  same  effect  are  Coleb.  Coll.  Sec.  §  282; 
1  Mor.  Priv.  Corp.  §§  170,  48S:  Burgess  v. 
Sellgman,  107  U.  S.  20-29,  2  Sup.  Ct.  Bep. 
10.  In  State  V.  Smith,  (Or.)  14  Pac.  Rep. 
814.  (on  rehearing,  IS  Pac.  Rep.  386,)  it 
was  held  that  thepledgee,  who  bad  secured 
a  transfer  to  himself  of  the  stock  on  tbe 
books  of  the  corporation  under  the  au- 
thority of  the  express  language  ot  the  as- 
signment of  tbe  stock,  empowering  the 
pledgee  to  transfer  the  stock  to  his  own 
name  on  the  books,  was,  nevertheless,  not 
entitled  to  vote  the  stock.  But  the  reason 
for  the  decision  has  no  application  in  this 
Jurisdiction.  The  court  held  that  the 
power  to  make  the  transfer  on  the  books, 
although  unlimited,  although  without 
condition  as  to  the  time  when  It  might  be 
exercised,  could  not  lawfully  be  exerted 
until  the  pledgee  had  destroyed  tbe  equity 
of  tbe  pledgeor  by  foreclosure.  This  de- 
cision Is  clearly  opposed  to  that  of  the 
court  In  Nicollet  Nat.  Bank  t.  aty  Bank, 
(Minn.)  35  N.  W.  Rep.  577,  where  the  court 
affirmed  a  judgment  against  the  defend- 
ant for  conversion  of  stock,  because  it  had 
refused  to  transfer  tbe  same  upon  its  cor- 


porate books  to  the  name  of  a  pledgee 
thereof  before  forecloaare  of  tbe  pledge, 
and  while  still  a  mere  pledgee.  Thin  case 
recognlxea  the  absolute  right  of  the  pledgee 
to  such  a  transfer.  Said  the  court:  "Al- 
though the  assignment  to  tbe  plaintiff 
was  for  the  purpose  of  collateral  security, 
the  plaintiff  was  entitled  to  have  the 
same  entered  on  the  books  of  tbe  bank. " 
To  same  effect,  Dayton  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  87  Ohio  St.  215.  The 
righ  t  of  the  pledgee  to  Insist  upon  a  transfer 
upon  the  books  at  once  Is  recognised  by 
numerous  cases.  BIch  v.  Boyce,  39  Md. 
814;  Hubbell  v.  Drexel.  11  Fed.  Bep.  115- 
118;  Coleb.  CoU.  Sec.  §  272;  and  dissenting 
opinion  of  Lord,  C.  J.,  In  State  v.  Smith, 
(Or.)  15  Pac.  Bep.  187,  wbicb  accords  with 
our  views. 

Bat  our  statute  settles  the  question.  It 
in  express  termadeclares  that  a  transfer  of 
stock  shall  not  be  valid  except  between 
the  parties,  unless  the  transfer  is  entered 
upon  the  corporate  books.  Section  2015, 
Comp.  Laws.  Under  such  a  statute,  the 
condition  of  a  pledgee  with  an  unrecorded 
transfer  would  be  similar  to  that  of  a 
mortgagee  whose  real  or  chattel  mort- 
gage should  not  be  recorded  or  filed.  Nay, 
his  situation  would  be  worse.  A  mort- 
gagee's lien  in  such  a  case  CMiaot  be  de- 
feated byitbe  levy  of  an  attachment  with- 
out notice.  But  a  creditor  ot  a  pledgeor 
ot  stock,  who  attaches  tbe  same  in  igno- 
rance ot  a  transfer  thereof,  no  transfer  on 
the  books  having  been  made,  secures  a  lien 
which  is  superior  to  the  interest  ot  the 
pledgee,  and  his  paramount  lien  cannot  be 
defeated  by  subsequent  notice  of  tbe  trans- 
fer. InreMnrphy,61  Wi8.619.8N.W.Bep. 
410;  Ftske  v.  Carr,  20  Mo.  801;  Skowbegan 
V.  Cutler,  40  Me.  816;  Naglee  ▼.  Wharf  Co.. 
20 Cal.629:  WestoiTV.MIningCo.,5Cal.  186; 
Strout  V.  Mining  Co.,  9  Cal.  78;  Fisher  v. 
Badk,  6  Gray,  378;  Sabin  v.  Bank.  21  Vt. 
858;  Cheever  v.  Meyer,  62  Vt.  66;  Bank  v. 
Orldley,  01  Bl.  467;  Northrop  v.  Turnpike 
Co.,  8  Conn.  649;  Piukerton  v.  Bailroad 
Co.,  42  N.  H.462;  Ft.  Madison  Lumber  Co. 
V.  Batavian  Bank,  (Iowa,)  82  N.  W.  Kep. 
886;  Colt  V.  Ives,  81  Conn.  25;  Sibley  v. 
Bank,  138  Mass.  615;  Bankv.  WUll8ton,138 
Mass.  244;  People  v.  Robinson,  (Cal.)  1 
Pac.  Rep.  156.  To  say,  in  the  light  of  this 
statute  and  its  construction,  that  a  pow- 
er vested  in  the  pledgee  to  record  t^e  trans- 
fer was  intended  by  the  pledgeor  not  for 
tbe  purpose  of  conferring  on  the  pledgee 
power  to  protect  himself  while  a  pledgee 
by  making  such  record,  is  downright  non- 
sense. Said  the  court  in  BIch  v.  Boyce, 
89  Md.  814:  "So  far  from  the  transfer  of 
stock  to  the  appellee's  own  name  being 
a  wrongful  conversion.  It  was  the  exercise 
ot  an  nndoubted  right  conferred  upon  him 
by  the  appellant.  Without  such  right, 
the  pledge  would  have  been  doubtful  se- 
curity, as  the  stock  would  have  been  lia- 
ble to  execution  or  attachment  by  any 
creditor  of  the  appellant."  To  same  ef- 
fect, Coleb.  Coll.  Sec.  S  288.  But  where 
the  pledgeor  not  only  authorlces  a  record 
of  the  transfer  to  be  made  by  the  pledgee, 
such  record  being  essential  to  the  letter's 

erotectlon,  but  makes  the  transfer  on  the 
ooks  himself,  as  In  the  case  at  bar,  by 
surrendering  his  old  certificates  and  issu- 
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Ing  directly  to  tbe  pledieee  newoertlflcates, 
BlgaeA  by  the  pledgeor  himBeU  as  preai- 
dent  of  tiie  corporatlou,  no  room  1b  left 
for  the  inqniry  whether  tbe  pledKee  had 
authority  to  qiake  the  transfer  npon  the 
coroorate  books,  as  in  the  Oregon  case. 
In  Day  ▼.  Holmes,  lOS  Maes.  810,  tbe  court 
beld  that  a  pledgee  was  Jastifled  in  pro- 
curing new  certificates  to  be  issued  to  him- 
self In  place  of  stock  assigned  to  him  in 
blank,  and  that  this  act  did  not  consti- 
tute a  conversion  of  the  stock.  See,  also, 
Culeb.  Coll.  Sec.  SS  388,  828. 

The  provision  of  the  statute  that  a  stocks 
holder,  to  be  entitled  to  vote,  must  be  a 
I>ooa  Sde  stockholder,  and  have  stock  in 
bis  own  name  on  the  books,  at  least  10 
days  prior  to  the  election,  must  be  read 
and  Interpreted  In  the  light,  not  only  of 
the  decisions  holding  that  a  pledgee  is  a 
stockholder,  but  also  In  connection  with 
the  legislation  which,  under  the  decisions 
and  by  its  terms,  makes  it  necessary  for 
a  pledgee  to  secure  a  transfer  on  the 
books  to  protect  himself  against  tbe  cred- 
itors of  his  pledgeor.  Knowing  that 
stock  is  frequently  pledged,  and  that  tbe 

Eledgee  would  secure  a  transfer  on  tbe 
ooks  to  protect  himself,  it  mast  be  as- 
sumed that  the  legislature  intended  he 
should  be  regarded  as  a  stockholder  with 
power  to  vote,  for  it  has  disqualified  his 
pledgeor  to  vote  tbe  stock  after  transfer; 
and  It  would  be  unjustifiable  to  impute 
to  the  law-making  power  a  delibernte 
design  frequently  to  leave  a  majority  of 
tbe  stock  of  a  corporation  unrepresented, 
and  thus  render  it  Impossible  to  hold  a 
stockholders'  meeting  tor  any  purpose. 
Unlike  tbe  doctrine  of  the  common  law, 
which  allows  any  minority  of  the  stock- 
holders, however  small,  to  constitute  a 
quorum,  (1  Mor.  Priv.  Corp.  $  476,)  our 
statute  requires  a  v6te  of  stockholders 
representing  a  majority  of  the  subscribed 
capital  stocW  (section  2926,  Comp.  Laws) 
to  elect  directors.  Moreover,  tbe  provis- 
ion that  the  pledgeor,  and  not  tbe  pledgee, 
should  be  liable  for  tbe  debts  of  tbe  corpo- 
ration, to  the  extent  of  a  stockholder's 
liability,  clearly  Indicates  that  it  was  in- 
tended that  the  latter  should  have  the 
right  to  make  a  transfer  on  tbe  books,  for 
without  such  transfer  he  is  never  liable. 
Anderson  v.  Warehouse  Co.,  Ill  U.  8. 479, 
4  Sup.  Ct.  Rep.  ^25.  There  Is  a  claus  of 
cases  in  which  the  bookR  are  not  conclu- 
sive of  the  right  of  the  person  to  vote  who 
appears  upon  the  books  to  be  a  stock- 
holder. The  law  will  not  allow  the  trans- 
fer upon  corporate  books  to  cover  up  the 
Incapacity  of  the  real  owner  to  vote  upon 
the  stock.  No  corporation, in  the  absence 
of  statutory  permUsIou,  has  any  right  to 
vote  its  own  stock.  Such  stock  having 
no  vote,  the  colorable  transfer  of  It  upon 
the  books  will  not  give  the  person  in 
whose  name  It  dtands  authority  to  vote 
it.  See  Ex  parte  HolmeH,  6  Cow.  426; 
Frog  Co.  V.  Havan.  101  Mass.  398.  But 
there  Is  a  marked  difference  between  such 
a  case  and  the  case  of  a  pledgee  who  in 
good  faith  holds  tbe  legal  title  to  the 
stock.  The  rights  of  the  pledgeor  are  in 
equity.  He  may,  in  a  proper  case,  com- 
pel the  pledgee  to  give  him  a  proxy  by  a 
bill    in    equity.      Scbolfleld    v.    Bank,    2 


Crancb,  116;  Vow^  v.  Tbompson,  8 
Crnnch,  428;  McHenry  v.  Jewett,  90  N.  Y. 
68;  Hoppin  v.  Butfum.  9  B.  I.  618.  Th« 
fact  that  such  suits  have  been  instituted 
Indicates  the  necessity  for  them.  A  pledge- 
or who  has  a  legal  right  to  vote  stock, 
notwithstanding  It  has  been  transferred 
on  the  corporate  books,  need  not  resort 
to  equity  for  a  proxy.  Said  the  coart  In 
the  last  case  cited:  "If  the  real  owner 
wishes  to  have  his  name,  or  the  true  state 
of  facts,  appear  on  the  books,  be  has  bis 
remedy  in  equity  to  compel  a  proper 
transfer,  or  to  compel  the  pledgee  to  give 
a  proxy,  as  was  done  in  the  case  of  Vow- 
ell  V.  Thorn  pson.  8  Crancb.  C.  C.  4:ttl. "  Tbe 
pledgee  sustains  a  relation  to  thecorpora- 
tlon.  This  Is  determined  by  the  record. 
In  dealings  with  the  corporation,  his 
Btataa  as  a  stockholder  is  fixed  by  the 
books.  "As  between  a  corporator  and 
the  corporation,  tbe  records  of  the  corpo- 
ration, or  its  stock-book,  as  It  is  called, 
is  the  evidence  of  their  relation.  Meetings 
of  tbe  stockholders,  elections,  and  divi- 
dends, etc.,  are  regulated  by  this  record. " 
Bank  of  Commerce's  Appeal.  78  Pa.  St.  69. 
If  the  equities  and  contract  relations  be- 
tween different  persons,  claiming  the  right 
to  vote  tbe  same  stock,  are  to  be  consid- 
ered in  determining  tbe  question  of  the 
right  to  vote,  fe^  elections  would  be  cer- 
tain, and  the  courts  would  often  be  called 
upon  to  Inveetlgnte  a  multitude  of  collat- 
eral Issues  In  determining  who  had  been 
elected  directors,  or  whether  any  other 
business  transacted  at  a  stockholders' 
meeting  bad  the  support  of  the  i-equlsite 
am<innt  of  stock.  8ald  the  court  in  Hop- 
pin  v.  Bnffum,  9  B.  I.  613:  "Upon  any 
other  rule.  It  could  never  be  known  who 
were  entitled  to  vote  nntu  the  courts  had 
decided  the  dispute.  The  Corporation  or 
its  officers  would  have  to  decide  it  for  the 
time,  and  it  would  leave  the  election  in 
uncertainty. "  < 

The  record  fixes  tbe  Btataa  of  a  person 
as  a  stockholder;  and  another  having  an 
equitable  light  to  wield  the  power  of  a 
stockholder,  as  between  himself  and  tbe 
one  who  has  tbe  legal  right,  mnst  enforce 
that  e<iultable  right  by  the  decree  of  a 
court,  before  he  can  be  recognized  as  a 
stockholder  in  his  relations  with  the  cor- 
porations. The  legal  title  to  the  stock  de- 
termines the  right  to  vote,  and  tbe  courts, 
on  quo  warranto  or  on  summary  proceed- 
ings under  the  statute,  cannot  regard  and 
enforce  a  merely  equitable  right.  It  is 
true  that  under  tbe  statute  the  court  is 
autborlied  to  award  broader  relief  than 
on  quo  warranto.  It  may  declare  a  dif- 
ferent set  of  directors  elected,  but  the  pro- 
ceeding in  ItH  essential  nature  Ib  a  proceed- 
ing at  la  w  to  determine  who  had  the  legal 
right  to  vote  as  stockholders  at  a  stock- 
holders' meeting  for  directors  or  for  other 
purposes.  That  the  legal  title  to  stock 
hypothecated  and  transferred  to  the  cred- 
itor on  the  hooks  Is  In  tbe  creditor  so  far 
as  dealings  with  the  corporation  are  con- 
cerned is  elementary.  National  Bank  v. 
W'atsontowu  Bank,  105 U.S. 21 7;  Wllsonv. 
Li ttle,2  N.Y.  448 :  Aug.  &  A.  Corp.  §  .580 ;  Pull- 
man v.Cpton,  96U.S.828;  Bank  v.  Case,  99 
U.  S.  628;  Coleb.  Coll.  Sec.  §  282.  It  Is  not 
strictly  accurate  to  speak  of  the  creditor 
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boldlDK  b7XK>ttaecated  (stock  transferred  oo 
the  corporate  books  as  a  mere  pledgee.  His 
relation  to  tbe  debtor  and  to  tbe  corpora* 
tlun  may  be  more  accurately  described. 
He  Is  a  holder  of  the  legal  title  to  stock  as 
collateral  security.  Tbe  debtor  has  a  gen- 
eral right  to  the  return  of  bis  property 
and  its  title,  on  payment  of  his  obligation. 
By  his  own  voluntary  act,  the  debtor  has 
conferred  upon  the  creditor  all  the  rights 
of  a  stockholder  by  authorising  him  to 
transfer  the  stock  on  the  corporate  books. 
In  this  case  the  debtor  himself  made  the 
transfer  by  canceling  his  certificates,  and 
issuing  in  their  place  others  directly  to  the 
creditors'  agent,  signed  by  himself  as  pres- 
ident of  the  corporation.  We  are  clearly 
of  the  opinion  that  Faulkner,  and  not  Ed- 
wards, was  entitled  to  vote  tbe  646  shares 
of  stock  in  question.  The  agn'eement  be- 
tween Hill  and  Edwards  that  the  stock 
shonld  be  placed  In  the  name  of  snch  per- 
son as  Hill  should  designate,  for  the  pur- 
pose ul  giring  Hill  control  of  the  corpora- 
tion, adds  nothing  to  his  legal  rights,  but 
it  would  be  an  important  element  in  the 
case  were  Edwards  hem  invoking  equity 
to  compel  Hill  to  give  him  a  proxy.  Tbe 
latter  could  use  it  as  a  defense  to  an  appli- 
cation for  such  relief.  If  however,  as  Is 
contended  by  Mr.  Edwards,  HIU  agreed 
to  leavehlm  in  control  of  the  corporation, 
a  resort  to  equity  to  compel  the  giving  of 
a  proxy  would  be  his  proper  remedy. 
Such  Issues  cannot  be  tried  at  every  elec- 
tion, nor  Is  it  the  policj*  of  the  law  that 
they  shonld  be.  It  would,  Indeed,  be  a 
startling  doctrine  that  tbe  legality  of 
business  transacted  at  stockholders'  meet 
ings  shonld  be  subject  to  the  ultimate  de- 
cision of  complicated  questions  arising  be- 
tween different  claimants  of  the  same 
stock.  If  FaulRner  voted  this  stock  at  the 
meeting,  it  is  our  duty,  under  the  statute, 
to  declare  tbe  other  set  of  directors  elected. 
Ex  parte  Desdolty,!  Wend.  98;  In  re  Bar- 
ker, «  Wend.  60»;  In  re  Election  of  Di- 
rectors of  Steam-Boat  Co.,  44  N.  J. 
Law,  629;  In  re  Cape  May  &  D.  B.  N. 
Co.,  (N.  J.)  16  Atl.  Rep.  191.  Before  dls- 
cnssing  this,  however,  we  should  dispose 
of  a  further  question  relating  to  the  quali- 
fication of  Faulkner  to  vote  thiti  stock. 
The  statute  declares  that  a  stockholder 
must  be  a  bona  flde  stockholder  to  entitle 
him  to  vote.  This  phrase,  "  bona  Ude, "  in 
this  connection,  Is  used  In  contrudlstinc- 
tion  to  "  bad  faith. "  In  Re  Election  of  Di- 
rectors of  St.«Lawrence  Steam-Boat  Co., 
44  N.  J.  Law,  529,  the  statute  required  a 
person  to  be  a  bona  Ude  stockholder  to  be 
eligible  to  the  office  of  director.  The  court 
said, In  construing  this  statute:  "Astock- 
holder  may  have  purchased  stock  with  a 
view  of  bfecoming  a  director,  or  have  ob- 
tained It  by  g^ft,  or  be  may  hold  It  upon  a 
trust,  and  bo  qualified  to  be  a  director.  If 
the  stock  was  legally  issued,  and  was  nut 
the  property  of  the  corporation,  and  tbe 
legal  title  Is  in  him,  be  is  prima  facie  capa- 
ble of  being  a  director,  and  his  right  to  be 
a  director,  in  virtue  of  his  legal  title  to 
such  stock,  can  be  Impeached  only  by 
showing  that  title  was  put  in  him  color- 
ably,  with  a  view  to  qualify  him  to  be  a 
director  for  some  dishonest  purpose,  In 
furtherance  of  some  fraudulent    scheme 


touching  the  organization  or  control  of 
the  company,  or  to  carry  into  effect  some 
fraudulent  arrangement  with  the  com- 
pany. "  But  we  do  not  think  that  Faulk- 
ner voted  this  stock  for  the  persons  who 
claim  to  be  elected  as  directors.  It  is  un- 
disputed that  he  did  not  vote  the  stock 
at  the  meeting  over  which  Mr.  Edwards 
presided.  At  the  hour  named  for  the  meet- 
ing, Edwards  assumed  to  act  as  chair- 
man, and  directed  a  Mr.  Flint  to  act  as 
secretary.  This  was  without  objection. 
The  call  was  then  read.  Next  Edwards 
stated  that  the  object  of  the  meeting  was 
to  elect  directors  for  the  ensuing  year. 
Ballot-boxes  were  then  prepared,  and 
nominations  for  directors  were  made  by 
EM  wards  and  by  Mr.  Faulkner.  After 
that,  some  other  routine  business  was 
transacted,  and  then  an  adjournment  was 
taken,  on  motion  of  Mr.  Faulkner,  until 
afternoon.  When  the  meeting  was  re- 
opened, after  the  adjournment,  Faulkner 
moved  to  reconsider  all  that  had  been  done, 
on  the  ground  that  the  president  of  the 
corporation  had  no  right  to  act  as  chair- 
man of  the  stockholders'  meeting  without 
election,  and  that  he  had  not  been  elected 
or  chosen  chairman.  In  a  word,  Faulk- 
ner claimed  that  the  meeting  had  nut  been 
properly  organized.  We  think  his  claim 
came  too  late.  He  had  acquiesced  In  the 
organisation  and  bad  participated  in  tbe 
business  of  the  meeting.  He  had  evoi  rec- 
ognized, by  making  nominations  for  di- 
rectors, that  at  that  meeting,  as  so  organ- 
ized, the  candidates  for  directors  should 
be  voted  for.  Failing  in  his  etfortti  to  re- 
organize the  meeting,  be  withdrew  from  it 
without  voting,  or  offering  to  vote,  his 
stock  for  directors.  It  is  true  that  Ed- 
wards had  notified  him  that  he  would  not 
be  permitted  to  vote  his  stock  for  direct- 
ors. Bnt  this  would  not  dispense  with 
aflBrmatlve  action  on  his  part.  His  secret 
Intention  to  vote  tor  certain  persons  for 
directors,  without  expressing  that  inten- 
tion in  a  legal  way,  would  not  elect  any 
one  to  office.  It  is  true  that  Edwards 
might,  and  probably  would,  have  refused 
to  receive  the  ballot  which  he  might  have 
offered.  But  It  was  not  In  the  power  of 
Edwards,  or  of  any  one  else,  to  prevent 
his  voting  at  that  meeting.  There  was 
therefore  no  reason  for  his  withdrawing. 
It  was  his  duty  to  remain  at  the  stock- 
holders' meeting  as  organized;  and  vote 
bis  stock  at  that  meeting.  This  he  did  not 
do,  and  we  are  of  opinion  that  voting  the 
stuck  at  another  meeting,  which  he  held 
with  others  in  the  same  room,  at  the  same 
time,  was  uf  no  effect.  A  minority  must 
hare  a  right  to  insist  that,  after  a  meet- 
ing is  organized,  the  majority  shall  not 
withdraw  from  it,  and  organize  another 
meeting,  at  wbich  the  minority  must  ap- 
pear or  lose  their  rights.  Once  concede 
the  right,  and  there  is  no  limit  to  the  num- 
ber of  wrecked  meetings  which  may.  at 
the  caprice  of  a  majority,  precede  the 
transaction  of  any  business.  Suppose  the 
vote  of  two-thirds  of  the  stock  voted  is  re- 
quired to  carry  a  measure  under  the  law 
or  the  by-laws  of  the  corporation.  Stock- 
holders having  more  than  one-third  of  the 
stock  present  can  vote  it  down.  Can  a 
majority,   constituting   leqs     than    two- 
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tbirda,  withdraw  from  an  organlied  meet- 
ing, and  tliDB  compel  tbe  minority  to  fol- 
low them,  or  lose  their  right  to  defeat  the 
measare?  We  believe  it  wonld  be  miwlae, 
and  nnjast  as  well,  to  sanction  such  a  rule. 
It  is  nut  essential  to  tbe  protection  of  the 
majority  who  have  tbe  right  to  vote  at 
the  meeting  as  organised.  On  tbe  other 
hand,  tlie  contraty  mle  is  necessary  for 
the  protection  of  the  minority.  It  is  true 
tliat  mere  irregularities  In  conducting  a 
meeting  will  not  vitiate  an  election,  but 
when  a  meeting  is  once  organised  it  Is  not 
a  mere  Irregularity  to  withdraw  from  it, 
and  start  a  new  one.  Tbe  persons  roted 
tor  at  the  second  meeting  cannot  be  ad- 
judged to  have  been  elected  directors, 
without  deciding  both  that  tbe  second 
meeting  was  valid  and  that  the  first  was 
Illegal.  "The  acts  of  a  majority  are  not 
binding  upon  the  company,  unless  the  pro- 
ceedings are  conducted  regrularly,  and  in 
accordance  with  general  usage,  or  in  the 
manner  prescribed  by  tbe  charter  and  by- 
laws of  tbe  company. "  1  Mor.  Prlv.  Corp. 
§  487,  and  cases.  See  In  re  Ix>ng  Island  R. 
Co..  18  Wend.  &7.  To  elect  directors,  they 
must  receive  the  vote  of  a  majority  of  the 
Bobscrlbed  capital  stock.  Section  2925, 
Comp.  Laws.  This  is  fatal  to  the  election 
of  the  persons  voted  for  at  the  legal  meet- 
ing. Only  12  shares  were  lawtolly  voted 
at  that  meeting.  It  was  tberefore  error 
to  dismiss  the  petition.  It  was  the  duty 
of  the  conrt,  under  the  statute,  to  set 
aside  the  old,  and  order  a  new,  election. 
Id  re  Long  Island  R.  Co.,  19  Wend.  87;  sec- 
tion 2982,  Comp.  Laws. 

There  remains  to  l>e  considered  the  qaal- 
Ifieatlon  of  one  of  the  directors  voted  for 
at  tbe  pretended  meeting  by  Faulkner. 
Tu  l>e  a  director  one  must  be  a  holder  of 
stock.  Section  3926,  Id.  Shortly  before 
tbe  election  Faulkner  transferred  to  B.  F. 
Spaalding  10  of  the  56«  shares  held  by 
him.  and  on  the  day  of  election  Spaulding 
demanded  a  transfer  on  tbe  books.  This 
request  was  refused.  We  do  not  think 
that  he  was  eligible  to  tbe  uffire  of  di- 
rector. He  did  not  appear  to  be  a  stock- 
holder opoD  the  books  of  tbe  corporation. 
If  he  was  entitled  to  have  his  transfer  re- 
corded, the  corporation  would  be  liable 
for  its  refusal,  and  be  could  recover  the 
full  value  of  bis  stock.  1  Mor.  Prlv.  Corp. 
(217,  and  cases  cited.  Or  he  might  com- 
pel a  transfer  by  an  application  to  a  court 
of  eqaity.  Id.  {  220.  and  cases  cited.  But 
until  such  transfer  is  made  he  is  not,  un- 
der onr  statute,  a  stockholder  in  his  rela- 
tions with  the  corporation.  Our  statute 
in  express  terms  declares,  as  we  have  al- 
ready seen,  that  a  transfer  of  stock,  not 
entered  upon  the  corporate  books,  shall 
not  be  valid  for  any  purpose,  excrat  as 
between  tbe  parties.  Section  2915,  Camp. 
Laws.  If  it  is  eOectual  to  qualify  tbe 
transferee  for  the  office  of  director,  it  is 
valid  for  a  veiy  important  purpose.  We 
may  not  disregard  the  imperatlvR  provis- 
ion of  this  law,  nor  can  we  shut  oar  eyes 
to  its  very  obvious  policy.  It  would  be 
as  unfortunate,  and  as  fruitful  of  confu- 
sion and  litigation,  to  have  tbe  eligibility 
of  a  person  for  the  office  of  director  left  In 
doubt  at  a  stockholders'  meeting  to  elect 
directors,  as  tubave  left  in  uncertainty  the 
T.48N.w.no.5— 28 


qualification  of  a  person  to  vote  as  a 
stockholder  fur  a  director  at  that  meet- 
ing. Under  a  statute  couched  in  the  same 
language.  It  has  been  held  that  tbe  as- 
signor of  stock  not  transferred  on  the  cor- 
porate books,  and  npt  the  assignee  there- 
of, has  the  right  to  vote  tbe  stock  at  a 
meeting  to  elect  directors.  People  v.  Rob- 
ineun,  64Cal.S73, 1  Pac.Rep.  156;  State  v. 
Pettineli.  10  Nev.  141.  See,  also,  1  Mor. 
Prlv.  Corp.  §  488:  State  v.  Ferris.  42  Conn. 
560.  The  decisions  in  New  Jersey  and  Or- 
egon (44  N.  J.  Law.  529;  14  Puc.  Rep.  814) 
are  not  of  controlling  force  here,  because 
oar  statute,  by  both  its  terms  and  its 
manifest  spirit,  compels  tbe  adoption  of  a 
different  doctrine.  A  person  who  desires 
to  be  recognized  as  a  stockholder,  for  the 
purpose  of  voting,  of  being  a  director,  of 
•oing  for  dividends,  must  secure  such  a 
standing  bj  recording  his  transfer  on  the- 
corporate  books.  Nor  will  tbe  assignee 
be  without  remedy.  The  law  affords  him 
the  two  remedies  referred  tu  against  the 
corporation  for  an  unwarranted  refusal 
to  make  the  transfer;  and  he  maj,  by  a 
resort  to  a  ooort  of  equity,  comp^  bl» 
transferrer  to  give  him  a  proxy  after  he 
has  been  nnjustiflably  deprived  of  his  right 
to  have  his  name  entered  upon  the  books 
of  the  corporation  as  a  stockholder. 
Moreover,  he  can  always  insist  on  a  trans- 
fer as  a  condition  precedent  to  his  pun> 
chase  or  loan  on  tbe  security  of  tbe  stuck. 
Business  prudence  wonld  prompt  this  cau- 
tion. In  casps  where  the  corporation  baa 
a  lien  od  the  shares  of  its  stockholders,  the 
purchaser,  without  a  transfer  on  the 
books,  takes  subject  to  the  lien,  and  the 
corporation  may  refuse  to  record  tbe 
transfer  until  the  lien  is  discharged.  1 
Mor.  Prlv.  Corp.  S  203.  By  Insisting  on  a 
transfer  upon  the  books  l>efore  he  pays 
his  money,  the  purchaser  will  secure  his 
stock  free  from  such  lieu,  as  the  act  of  the 
corporation  lu  making  such  transfer 
wonld  be  a  waiver  of  tbe  lien.  Id.  S  208; 
National  Bank  v.  Watsontown  Bank,  106 
U.S. 217.  InHelm  v.Swiggett,13  Ind.  194, 
It  was  held  that  a  corporation,  whose 
charter  gave  it  a  Uen  upon  the  stock  of  a 
stockholder  for  a  debt  owing  to  the  cor- 
poration, had  no  lien  for  a  debt  of  the  as- 
signee of  stock  on  stock  assigned,  but  not 
transferred  on  the  books,  the  conrt  say- 
ing: "Ownerahip  simply  of  a  certificate  of 
stock  in  the  bank  did  not  constitute  the 
owner  of  it  a  stockholder.  It  required  a 
transfer  of  the  stock  to  him  upon  the 
books  of  the  bank. "  Referring  to  the  pro- 
vision requiring  a  transfer  upon  tbe  books, 
Mr.  Morawets  says:  "It  follows,  tbere- 
fore, that  n  transfer  upon  the  books  Is  es- 
sential to  a  novation  of  the  contract  of 
memberahip,  where  there  is  a  provision  of 
this  description.  Anasslgnment  of  shares, 
altboush  valid  as  between  assignor  and 
assignee,  would  not  affect  their  legal  reia^ 
tlonshlp  to  the  company  until  after  a 
transfer  was  entered  upon  the  books," 
etc.  Volume  1,  S  170.  Under  our  statute, 
no  peraon  can  claim  to  be  a  stockholder,  in 
his  dealings  with  the  corporation,  until 
bis  name  appeara  in  some  way  as  stock- 
bolder  on  the  corporate  books;  and  as 
the  statute  requires  a  peraon  to  be  a 
stockholder,  not  stock-owner,  to  entitl» 
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htm  to  be  a  director,  we  are  clear  thai 
Spauldlng  was  not  eligible  to  that  office. 
"The  directors  o(  a  corporation  are  gener- 
ally required  to  be  shareholders  by  express 
provisions  of  the  company's  charter  or 
articles  of  association.  A  person  is  a 
«hareholder,  within  the  meaning  of  a  pro- 
-vision  of  this  description,  if  he  holds 
sharea  on  the  boolcs  of  the  company,  bat 
not  If  be  is  merely  the  bolder  of  the  certifi- 
cate. It  has  been  held  that  the  transferee 
on  the  books  la  elislble,  althongb  he  is  not 
the  real  owner  of  the  shares,  and  the  trans- 
fer was  ezecnted  for  the  sole  purpose  of 
making  him  a  director.  A  different  role 
might  apply  where  the  statute  expressly 
requires  the  directors  to  be  the  owners  of 
•hares."  Id.  {  606.  Had  Spauiding  ap- 
peared as  a  stockholder  on  the  corporate 
l>ooks,  he  would  have  been  qualified  to 
liold  the  office  of  director,  although  the 
"transfer  had  been  made  to  him  for  the  sole 
purpose  of  so  qualifying  him.  As  be  did 
Jiot  HO  appear,  he  was  not  eligible  to  that 
office. 
It  was  urged  that  as  Faulkner  snbae- 

3nently  to  the  issue  of  the  stock  bad  in- 
orsed  It  in  blank,  and  left  it  In  the  pos- 
session  of  Utll,  that  he  (Faulkner)  had 
ceased  to  be  a  stockholder,  and  therefore 
had  no  r^ht  to  rote  the  stock  or  be  a  di- 
rector. Under  our  statute  providing  that 
an  unrecorded  transfer  of  stock  sbaTi  not 
be  valid  for  any  purpose  except  between 
the  parties,  we  are  clearly  of  the  opinion, 
as  we  bare  already  stated  in  another 
connection,  that  until  a  transfer  should  be 
made  on  the  books  Faulkner  would  con- 
tinue to  be  a  stockholder,  for  the  purpose 
of  voting  the  stock  or  of  being  eligible  to 
the  office  of  director.  People  v.  Robin- 
sou.  64  Cal.  878, 1  Pac.  Rep.  166;  State  v. 
Pettineli,  10  Nev.  141 ;  1  Mur.  Prlv.  Corp. 
S  4S8:  State  v.  Ferris.  42  Conn.  660.  There 
are  certain  findings  of  fact  which  we  are 
anable  to  discover  any  evidence  In  the 
record  to  sustain.  The  view  the  trial 
court  took  of  the  law  may,  however,  ex- 
plain why  tliey  are  embodied  In  the  case. 
The  courts  finds  that  Hill,  In  electing  di- 
rectors, was  not  to  put  in  men  unsatis- 
factory to  Edwards.  Mr.  Faulkner,  on 
cross-examination  by  Mr.  Edwards  him- 
mlf, stated  that  Edwards  said  tollili  that 
Hill  was  to  have  a  majority  of  the  direct- 
ors. Mr.  Edwards  then  remarked:  "Sat- 
isfactory to  me,  of  course?"  To  this  the 
answer  was:  "He  was  to  pick  his  own 
men."  This  is  all  the  evidence  on  the 
point.  Mr.  Edwards  did  not  testify  In  the 
Aaae.  It  is  true  that  the  r<>cord  seems  to 
show  that  Hill  was  not  to  put  in  men  who 
were  enemies  of  Edwards,  but  this  will 
not  Justify  a  finding  that  the  majority  of 
the  directors  were  to  be  satisfactory  to 
Edwards.  Many  persons  who  were  not 
his  enemies  might  nevertheless  be  nnsatls. 
factory  to  bim.  The  most  that  It  can  be 
claimed  that  the  evidence  discloses  Is  that 
the  question  as  to  what  men  the  majority 
of  the  board  should  be  composed  of  was 
to  depend  npon  a  fact  nut  to  be  deter- 
mined by  Hill  or  Edwards  finally,  but  by 
the  courts;  whereas,  the  finding  would 
make  Edwards  the  sole  and  final  arbiter 
of  the  question.  This  would  be  repug- 
nant to.  the  spirit  of   the  arrangemeat 


which  was  to  prevent  Edwards  from  deal- 
ing with  the  corporation  and  its  assets 
to  the  prejudice  of  Hill.  Prior  to  this 
time  Hill  had  held,  as  collateral  for  this 
same  debt,  stock  in  another  corporation 
controlled  by  Edwards.  Hill  discovered 
that  the  organization  of  this  corporation 
had  been  suffered  to  lapse ;  that  bis  stock 
had  therefore  become  worthless;  and  that 
Edwards  had  formed  a  new  corporation. 
This  stock  had  not  been  transferred  on  the 
books  of  the  corporation,  and  Edwards, 
therefore,  had  full  control  of  it,  and  by 
means  of  it  bad  bad  complete  control  over 
the  corporation.  Wben  Edwards  pro- 
posed to  give  Hill  stock  in  tbe  new  com- 
pany as  Hecurlty,  Hill  said:  "What good 
would  that  be  If  yon  form  a  third  com- 
pany?" To  this  Edwards  replied  that,  to 
{>revrat  this.  Hill  could  have  the  stock  put 
n  his  own  name,  and  have  absolute  con- 
trol, and  then  ha  would  be  safe,  and  a 
third  company  coald  not  be  started.  Oer- 
talnly,  Mr.  Hill  would  have  no  control 
whatever  if  Mr.  Edwards  were  allowed 
arbitrarily  to  pronounce  unsatisfactory 
every  director  for  whom  Mr.  Hill  or  bis 
representative  should  vote  this  stock. 
The  effect  would  be  that  Mr.  Hill  would 
have  control  only  on  condition  that  he 
suffered  Mr.  Edwards  to  control  him  in 
exercising  that  control.  Other  findings  it 
is  not  important  to  refer  to,  as  a  new  elec- 
tion must  be  had. 

The  third  conclusion  of  law  Is  unwar- 
ranted. It  states  that  Faulkner  held  this 
stock  subject  to  tbe  Joint  order  of  Hill  and 
Edwards.  Having  made  a  transfdr  of  tbe 
stock  upon  the  records  by  issuing  new 
shares  directly  to  Faulkner,  Edwards,  as 
pledgeor,  had  no  control  over  the  stock 
without  paying  his  debt.  He  could  not 
control  Faulkner  in  voting  It  without  ap- 
pealing to  a  court  of  equity  under  peculiar 
circumstances  creating  an  equity  in  bis  be- 
half. Such  circumstances  are  not  shown 
by  this  record  to  exist  in  this  case.  This 
be  did  not  do,  and  It  was  error  to  hold 
that  he  could,  at  a  stockholders'  meeting, 
exercise  any  control  over  the  stock  or 
over  Faulkner,  who  held  It.  Thejudgmeut 
of  the  district  court  is  reversed,  and  that 
court  is  directed  to  render  Judgment  set- 
ting aside  as  illegal  the  election  of  A.  W. 
Edwards,  H.  C.  Plumley,  M.  R.  Flint.  Al- 
exander Origgs,  and  William  A.  Stevens. 
as  directors,  and  ordering  a  new  election 
to  be  had  as  required  by  the  statute.  The 
old  directors  will  bold  thdr  office  nntlt 
their  successors  are  elected  and  qualified. 
Section  2934.  Comp.  Laws.  It  will  be  so 
ordered.    All  concur. 

Rehearing  denied  Msroh  18, 1S9L 


BBArrBWArtB  v.  Power  et  aJ.,  (AiKm 
et  ul..  Inter  venore.) 

(Supre?n«  Court  of  North  Dahata.    Jan.  18, 18B1.) 

CoifTBicT  or  ArrBBioHTKBirr— RiGBT  TO  Frxioht 

— Pabtnkrship  —  Dbath  or  Om  DBrBKSAHT— 

JCBISDIOTJON  OP  DiSTBIOT  COUBT— APrSXI.. 

I.  The  master  of  a  vessel  agreed  for  a  stipu- 
lated price  to  transport  goods  from  Bismarck, 
Dak.,  to  Ft  Baford,  Mont.  The  closing  of  navi- 
gation interrupted  his  voyage.  A  few  days  aft- 
erwards consiimee  forcibly  took  the  goods  from 
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faim.  Meld,  that  th«  -mastor,  being  able  and 
'Willing  to  complete  tbe  transportatioii  toeam  hi> 
freight,  oonld  recover  full  freigbt. 

2.  No  time  of  delivery  being  speolfled  In  the 
contract  of  aSreightme&t,  held,  further,  that  the 
master  eonld  rightfully  have  held  tbe  goodk  un- 
til tbe  opening  of  navigation,  that  be  might  earn 
his  freight  by  completing  the  transportation. 

&  Held,  that  plaintiff  might  sue  npon  tbe 
contract  ol  aSrelgbtmemt  set  forti)  In  the  opinion 
as  the  trustee  of  an  express  trust,  under  seotiim 
48T8,  Comp.  Laws. 

4.  The  owners  of  three  steamers  operated 
them  jointly  tor  their  own  benefit,  under  the 
name  "Benton  Line. "  Held,  that  they  were  all 
liable  as  partners  or  joint  traders  on  a  contract 
of  affreightmeDt  made  by  their  aathoriied  agent 
in  swdi  name  of  "Benton  Line"  to  carry  goods  in 
place  of  one  of  aiieb  boats.  It  seems  that  oy  oper- 
ating amsh  boats  Jointly  in  such  a  manner  for  two 
seasons  the  ovrners  would  have  rendered  them- 
aelves  liable  as  partners  or  joint  traders  even 
thongh  they  had  not  been  such  in  fact. 

£  One  of  three  defendants  having  died  pen- 
dente lUe,  and  bis  administntor  having  been  sub- 
stitnted,  and  having  volantarily  appeared  and  de- 
fended the  aoUon,  and  no  objection  having  been 
raised  by  any  of  the  defendants  to  such  a  oonrse 
until  after  trial  and  verdict,  held,  this  court 
would  not  on  appeal  of  sorvivlng  defendants  re- 
verse judgment  atralnst  all  the  defendants  when 
the  pwtlon  thereof  relating  to  the  administrator 
provides  that  the  jodgment  against  him  shall  be 
paid  onbr  in  due  eoorse  of  administration. 

«.  Tbedistriet  oonrt  of  the  state  of  North  Da- 
kota la  the  sttooessor  of  the  territorial  district 
comrt,  and  baa  jnrlsdictlon  to  render  judgment  in 
actions  pending  in  each  territorial  oonrt  at  the 
time  of  the  admission  of  the  state  Into  the  federal 
Union,  although  the  verdict  was  tendered  before 
such  admission. 

7.  Defendants  cwmot  raise  the  point  that  a 
judgment  against  them  should  have  been  in  favor 
of  ua  plaintlil  alone,  and  not  in  favor  of  the 
plaintm  and  inlervenors.  This  is  a  matter  ex- 
clusively between  the  plalntitr  and  the  Interrenors. 
{SyUatnie Tty  the  Court) 

Appeal  from  district  court,  Barlelgb 
connty;  W.  H.  Winchrbtrr,  Jn<lKe. 

Fntaels  A  Barnea,  for  appellants.  Qeo. 
W.  Newton,  (or  respondent  Bralthwalte. 
Louis  Banitcb,  (or  Intervenors. 

CoRUBS,  C.  J.  In  Nuy«mber,  1880,  tbe 
steamer  Eclipse  sailed  from  Bismarck,  in 
the  territory  of  Dakota,  on  an  ereatftil 
voyage  np  the  Missotni  river,  boand  for 
Ft.  Batord,  Mont.,  laden  with  army  sop- 
pUes  consiipied  to  tbe  qnarter-uiaster  at 
that  point.  She  never  reached  her  desti- 
nation, but  was  froten  in  about  60  miles 
from  the  tort  by  water  and  85  miles  from 
it  by  land.  There  has  been  mur.h  lltlga- 
tloD  connected  with  this  vessel.  Some  of 
It  has  been  Anally  disposed  o(,  (Bea  ▼. 
Eclipse,  M  N.  W.  Bep.  159:  on  appeal. 
135  tJ.  S.  6W,  10  Sup.  Ct.  Bep.  878;)  and 
some  of  It  awaits  final  settlement  by  this 
court  on  this  appeal.  The  purpose  of  this 
action  was  to  recover  full  freight  for  trans- 
portine  these  mUitary  stores  under  an 
agreement  to  carry  them  from  Bismarck 
to  Ft.  Bnford.  Deferring  for  the  present 
the  consideration  of  the  question  whether 
the  defendants  against  whom  the  judg- 
ment appealed  from  was  rendered  are 
liable,  and  whether  tbe  plaintiff  has  shown 
a  right  to  maintain  this  action  for  such 
freight  in  his  own  name,  we  will  flrat  de- 
termine whether  any  freight  can  be  re- 
covered at  all,  and,  If  so,  whether  full 
freight,  or  only  a  portion    thereof,  was 


earned.  The  judgment  was  for  the  full 
amount  agreed  to  be  paid.  Tbe  goods 
were  not  delivered  at  the  point  to  which 
they  were  consigned.  Were  there  no  other 
facts  in  the  history  of  this  case,  tbe  judg- 
ment of  this  court  mast  condemn  the  re- 
covery of  any  amount.  A  contract  of 
affreightment  Is  subject  to  tbe  general  rule 
of  law  that  the  jjerson  who  claims  eom- 
I>enBation  must  perform  every  condition 
precedent  of  an  entire  contract  before  his 
claim  for  any  amount  will  be  heeded. 
Part  performance  will  not  entitle  him  to 
pro  rata  pay,  unless  such  Incomplete  per- 
formance  Is  voluntarily  accepted  by  the 
one  entitled  to  insist  on  perfect  compli- 
ance with  all  the  terms  of  thecontract,  un- 
der such  circumstances  that  tbe  law  will 
imply  a  promise  to  pay  for  that  which 
has  been  done.  It  is  upon  thto  pHnclple 
that  the  adjudications  stand  allowing 
freight  pro  rata  itioerta.  Pars.  Mere. 
Law,  860;  Transportation  Oo.  v.  Hoyt. 
69  N.  Y.  280;  McOaw  v.  Insurance  to.,  33 
Pick.  405-411 ;  OoHln  v.  Storer,  5  Mass.  252; 
The  Nathaniel  Hooper,  8  Snm.  543.  This 
^doctrine,  with  its  limitation,  is  embodied 
In  our  Code.  Section  8868,  Oomp.  Laws. 
But  it  Is  here  Insisted  that  fuH  freight  was 
properly  allowed,  and  the  statement  of  ad- 
ditional facts  is  necessary  that  we  may 
weigh  tbe  full  force  and  merit  of  this  con- 
tention. When  the  master  of  tbe  steamer 
discovered  that  to  proceeii  further  on  the 
voyage  was  for  the  time  being  Impossible, 
he  Immediately  began  to  prepare  a  safe 
place  (or  tbe  cargo  on  tbe  shore,  with  the  In- 
tention o(  H(terward8taking  steps  to  com- 
plete thetransportatlon.and  make  delivery 
at<Ft.Bu(ord,  as  re<iulred  by  his  contract. 
Two  days  were  occupied  In  unloading,  and 
on  the  (olio  wing  day  the  consignee  appear- 
ed In  the  person  o(  the  ofllcer  o(  the  day  at 
the(ort,  and  demanded  thecargo.  Itlsevl- 
dent  that  In  so  short  a  time  the  master 
o(  the  steamer  had  had  no  opportonity 
to  make  arrangements  (or  completing  the 
transportation.  He  was  not  then  In  d«- 
(ault,  unless  he  had  re(n8ed  to  proceed  far- 
ther with  the  goods,  which  Is  not  pre- 
tended, or  perhaps  unless  the  voyage  had 
been  Interrupted  because  of  his  own  care- 
less act.  We  are  not  apprised  that  any 
negligence  of  his  In  this  respect  Is  claimed, 
nor  do  we  find  in  the  record  anything  to 
warrant  such  a  contention.  The  voyage 
was  suspended  fon  a  time  by  an  act  be- 
yond tbe  power  of  man  to  control.  Bat 
the  ability  to  complete  the  transportation 
was  not  necessarily  gone;  nor  does  the 
disposition  to  perform  bis  contract  seem 
to  have  been  wanting  on  the  part  of  the 
master.  It  Is  true  that,  had  the  delivery 
been  thus  prevented  notmerely  temporari- 
ly, but  tor  all  time,  the  fact  that  this  resnlt 
had  been  brought  abont  by  the  operation 
of  the  elements  beyond  man's  control 
would  h&ve  furnished  no  excuse  for  a  fail- 
ure to  comply  with  an  unconditional  en- 
gagement to  make  delivery  at  the  place 
specified ;  and,  had  there  been  an  absolute 

Sromlse  to  lay  down  these  stores  at  Ft. 
oford  by  a  certain  date,  the  carrier  must 
have  been  without  redtess.  thongh  the  un- 
expected freezing  o(  the  river  bad  rendered 
delivery  by  that  date  impossible  without 
the  slightest  (a alt  on  his  part.  Bat  no 
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time  of  delivery  waa  prescribed  by  the  con- 
tract uf  the  partlOH.  The  law  allows  a 
reasonable  time  under  all  the  clrcum- 
stancea.  Comp.  Laws,  {  8672.  The  frees- 
inK  ot  the  river  did  not  exonerate  the 
master  from  the  contract  doty  of  makins 
delivery  at  Ft.  Baford,  but,  being  without 
fault.  It  did  release  him  from  the  obliga- 
tion to  deliver  the  goods  by  the  same  time 
which  would  have  witnessed  their  unlad- 
ing at  Ft.  Baford  bad  the  navigation  ot 
the  river  remained  unobstructed.  See  Par- 
sons V.  Hardy,  14  Wend.  216,  It  cannot 
be  possible  that  a  consignor  who  places 
no  restrictions  as  to  time  upon  the  trans- 
portation ot  his  property  has  the  right  nn 
derthelawto  Insist  that  a  voyage  com- 
menced on  the  verge  of  winter  shall  be 
completed  before  navigation  closes  when 
this  is  impossible,  no  negliceoce  of  the  car- 
rier concurring  to  cause  delay.  The  rea- 
sonable time  In  which  the  delivery  may 
be  made  must  be  ganged  by  the  exigencies 
of  tb*  case.  To  He  for  months  by  a  wharf, 
with  clear  channel  from  vessel's  prow  to 
point  of  unlading,  would  be  indefensible. 
But,  when  caught  in  the  lee  without  fault, 
to  lie  for  as  many  months  in  the  inexor- 
able embrace  of  nature,  brings  no  blame  to 
man,  for  hnman  laws  recognise  iuan's  im- 
potence before  the  might  of  natural  laws 
and  forces,  It  is  true  that  the  master 
was  at  liberty  to  forward  the  freight  by 
other  means.  1  Pars.  Shlpp.  &  Adm.  .288, 
and  cases  cited.  This  he  was  given  no  op- 
portunity to  do.  It  is  also  true  that  be 
might  wltboat  l^al  fault  bavewaited  on- 
til  the  opening  of  navigation  in  the  spring 
to  resume  his  voyage  and  transport  the 
freight  to  its  destination  in  the  bottom  in 
which  It  was  originally  shipped.  It  was, 
of  course,  his  duty  in  the  mean  time  to 
protect  the  property,  and  this  it  is  andis- 

? rated  be  was  doing  when  it  waa  talcen 
rem  him  by  force  by  a  sgaad  of  men  from 
the  tort,  acting  under  the  Inatmctlons  of 
the  consignee.  He  protested  against  this. 
Insisting  npon  bis  right  to  earn  his  freight 
by  completing  the  transportation;  bat 
all  bis  protests  were  nna vailing,  and  be 
Unally  yielded  only  to  Bupertor  force,  with- 
out resistance,  It  is  true,  bat  this  was  com- 
mendable, as  bloodshed  would  have  prob- 
ably resulted  bad  forcible  opposition  been 
interposed.   ' 

The  master  has  a  lien  on  the  property  to 
mable  him  to  earn  I)l8  freight.  The  mo- 
ment the  transportation  begins  the  lien 
attaches,  and  Is  not  divested  so  long  as 
the  master  is  proceeding  not  in  default. 
The  consignor  is  not  bound  to  pay  until 
ttaetransportatlon  is  completed  in  accord- 
ance with  the  contract,  bat  he  may  not 
Srevent  the  master's  earning  his  freight. 
I  he  takes  possession  ot  the  goods  short 
of  their  destination,  when  the  master,  not 
in  default,  is  willing  and  able  to  complete 
the  transportation,  he  must  pay  full 
freight.  He  has  prevented  or  waived  the 
performance  ot  the  condition  precedent. 
The  law  therefore  regards  it  aa  performed. 
It  is  trae  that  in  this  case  the  performance 
was  prevented  by  the  consignee,  and  not 
by  the  shipper;  but  In  thin  respect  the  con- 
signor is  represented  by  the  consignee, 
and  the  former  is  responsible  (or  the  acts 
at  the  latter.    The  consignor  has  done  his 


full  ^nty  to  the  consignee  when  he  has 
paid  or  agreed  to  pay  ft«ight  to  a  certain 
point.  If  the  consignee  sees  fit  to  take  the 
goods  at  some  other  place  when  the  trans- 
portation is  only  partially  completed,  and 
when  the  master  la  able  and  willing  to 
perform  bis  contract,  be,  the  consignee,  can 
make  no  claim  against  the  consignor,  and 
the  latter  should  therefore  pay  the  fieigfat 
which  the  master  was  able,  willing,  and 
had  a  legal  right  to  earn.  "There  can  be 
no  action  unless  delivery  is  either  made  or 
prevented  from  being  made  by  the  act  or 
fault  of  the  shipper  or  consignee. "  1  Pant. 
Shlpp.  ft  Adm.  220.  The  consignee,  under 
our  statute,  controls  the  delivery  of  the 
freight,  even  in  cases  where  there  is  a  con- 
flict between  him  and  the  consignor.  (Sec- 
tion 8846,  Comp.  Laws.  He  certainly  baa 
no  greater  right  to  prevent  the  carrier's 
earning  frelgbt  than  has  the  shipper.  The 
shipper  cannot,  although  be  owns  the 
property,  stop  the  transportation  at  any 
point  without  paying  full  trelgnt.  1  Pars. 
Shlpp.  ft  Adm.  281.  The  carrier,  as  before 
stated,  has  a  Hen  for  his  freight  and  to 
earn  his  fi-elght,  so  lung  as  he  Is  not  in  de- 
fault ;  and  neither  the  consignor  nor  the 
consignee  cam  take  from  bim  the  power, 
under  such  circumstances,  to  earn  bis 
freight,  without  being  held  to  have  waived 
the  performance  of  the  condition  precedent 
to  make  delivery  at  the  place  specified. 
The  authorities  are  very  satisfactory  on 
this  point.  Moreover,  the  doctrine  stands 
on  principle,  and  our  Code  has  embodied 
this  rule  in  statutory  form.  Section  3S6S, 
Comp.  Laws;  Pars.  Merc.  Law.  849; 
The  Nathaniel  Hooper,  8  Bum.  642-566; 
Bradstreet  v.  Baldwin,  11  Mass.  220;  Luke 
V.  Lyde,  2  Burrows,  882-887;  Palmer  v. 
Lorillard,  16  Johns.  848;  Clark  v.  Insnr. 
ance  Co.,  2  Pick.  104;  McOaw  t.  Insurance 
Co.,  28  Pick.  406-410;  Hunter  v.  Prinsep, 
10  East,  894;  and  cases  hereafter  cited. 
We  are  clear  that  at  the  time  the  maiiter 
was  prevented  from  completing  his  trans- 
portation of  the  property  he  was  able, 
wililag.  and  bad  the  legal  right  to  go  on 
with  bis  contract,  and  makedelivery  at  Ft. 
Baford.  The  voyage  was  merriy  inter- 
rupted. The  delay  occasioned  by  this  an-, 
avoidable  accident  had  not  been,  nor  was 
it  likely  to  be,  so  great  as  to  Justify  the 
consignee  in  assuming  that  the  delivery 
would  not  be  made  at  Ft.  Boford  within  a 
reasonable  time,  under  all  the  circum- 
stances. Even  though  the  master  had  dis- 
tinctly informed  the  consignee  that  he 
would  not  proceed  with  his  contract  until 
he  coald  continue  the  transportation  by 
river,  in  the  spring,  we  believe  that  under 
the  authorities  the  consignee  could  not 
have  demanded  the  gootls  without  en- 
titling the  plaintiff  to  full  freight.  In  this 
we  are  sustained  by  eminent. authority; 
and  on  principle  the  consignor,  who  had 
failed  to  provide  against  soch  a  contin- 
gency in  his  contract  ot  affreightment, 
should  not  be  allowed  to  insist  under  such 
circumstances  that  the  carrier,  at  perhaps 
an  expense  so  great  as  more  than  to  de- 
stroy the  profit  of  the  voyage,  should  tor- 
ward  the  goods  by  another  route,  and  by 
other  means.  A  shipment  by  water  on 
the  verge  of  winter  mast  be  understood 
by  both  parties  to  be  subjpct  to  the  rhdca 
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of  delay  from  the  cIOHlng  of  Davigatlon, 
nothing  to  the  contrary  appearing  In  tbelr 
contract.  Th«  agreeiueut  was  to  trans- 
port all  the  way  by  water.  A  rea«onabto 
time  to  carry  by  water  to  a  reasonable 
time  dnring  the  period  that  naTigatlon 
in  poesible.  In  Luke  t  Lyda,  sapra 
Lord  MAN8FIEI.D  eaya,  (page  887:)  "If  a 
freighted  ship  becomee  accidentally  dis- 
abled on  its  voyage  (witboat  the  faalt  of 
the  master)  the  master  has  bis  option  of 
two  things,— either  to  refit,  (if  it  can  be 
done  within  convenient  time,)  or  to  hire 
another  ship  to  carry  the  goods  to  the 
port  ol  delivery.  It  the  merchant  dis- 
agrees to  this,  and  will  not  let  him  do  so, 
the  master  will  be  entitled  to  the  whole 
freight  of  the  full  voyage.  And  so  It  was 
determined  in  the  house  of  lords  In  that 
case  of  Latwidge  v  Grey,  [H.  L.  1773.]  " 
In  Clark  v.  Insurance  Co.,  2  Pick.  104,  the 
question  tor  decision  was  whether  the 
ship-owner  could  recover  Insurance  on 
freight,  or  freightage,  as  our  statute  terms 
It,  he  having  delivered  the  cargo  to  the 
shipper,  who  demanded  that  It  be  imme- 
diately sent  forward  or  delivered  to  blm. 
At  this  time  tbe  vessel  was  In  the  port  of 
Kennebnnk,  Me.,  Into  which  she  had  put 
on  her  voyage  to  make  repairs  in  conse- 
quence of  damages  suffered  during  a  severe 
gale.  It  was  found  that  It  would  take 
two  months  to  put  the  vessel  In  proper 
trim  to  conMnne  her  voyage.  The  ship- 
owner could  not  recover  insuranno  If  It 
was  still  Id  his  power  to  earn  his  freight 
at  tbe  time  be  delivered  the  cargo  eo  the 
shippernotwitbstandtngthedemand ;  and 
the  court  ml^  that  the  underwriters  were 
not  liable,  because  the  ship-owner,  (o  earn 
his  freight,  might  have  resumed  and  con- 
tinned  the  voyage  after  the  repairs  had 
been  made;  that  be  was  not  bound  to  de- 
liver at  tbe  intermediate  port  In  spite  of 
the  delay  except  on  receiving  full  freight. 
The  court  said :  "Onetest  of  this  reason- 
ing would  be  to  consider  whether  the  mer- 
chant bad  a  right  to  bis  goods  at  Kenne- 
bnnk, against  tbe  will  of  the  shipper,  with- 
out paying  freight.  It  has  been  already 
said  that  tbe  contract  of  affreightment  is 
not  to  be  terminated  at  tbe  will  of  one  of 
the  parties  only.  Delays  not  oecasioned 
by  the  fault  of  tbe  owner  or  roaster  of  the 
ship  may  take  place,  which  may  operate 
most  unpropitiously  upon  tbe  merctaant. 
8ucb  are  the  delays  by  contrary  winds,  as 
that  the  pest  planned  voyages  are  often 
frustrated.  Hueh  may  be  the  case  of  an 
embargro.  Such  was  tbe  case  in  Palmer  v. 
Lorillard,  16  Johns.  848.  cited  bv  the  coun- 
sel In  tbe  case  at  bar.  Palmer  and  otbers 
bad  undertaken  to  carry  some  tobacco 
from  Richmond  to  New  York  for  Lor- 
illard and  tbe  ship  sailed  upon  the  voyage 
In  February,  but,  finding  the  Chesapeake 
blockaded,  she  returned  to  Richmond. 
Lorillard  there  demanded  his  goods  in 
September,  but  the  master  refused  tu  de- 
liver them  without  being  paid  half  his 
freight,  and  in  a  few  days  tbe  vessel  and 
cargo  were  totally  lost  In  a  storm  at  the 
wharf,  and  the  court  held  In  that  case 
that  tbe  contract  was  only  suspended  by 
tbe  blockade,  and  that  the  owner  of  the 
ship  might  detain  the  goods  until  they 
coald  prosectate  the  voyutre  in  safety,  un- 
lefls  tbe  merchant  would  pay  full  freight. 


There  the  delay  was  three  times  as  great 
as  would  have  been  sustained  by  the 
plalntlfl  in  the  case  at  bar  It  he  bad  re- 
paired his  ship. "  And  in  conclusion  the 
court  said :  "  But  we  are  satisfied  that  the 
master  lost  the  freight  by  his  own  act  in 
giving  up  the  voyage.  He  had  an  inter- 
est In  carrying  tbe  cargo  which  be  was  not 
obliged  to  abandon  on  account  of  the  ac 
cident  that  happened  to  tbe  ship.  He 
might  lawfully  have  insisted  upon  detain- 
ing the  goods  while  the  repairs  could  have 
been  made,  which  It  seems  to  uscould  have 
been  madeln  a  reasonable  time. "  Tbe  case 
of  Allen  V.  InHurance  Co.,  44  N.  Y.  437,  Is 
pecnliarly  in  point.  The  vessel  In  that 
case  was  stranded,  and  afterwards  pre- 
vented from  completlDK  her  trip  by  the 
obstruction  of  navigation  by  Ice.  The 
case  is,  if  anything,  stronger  than  the 
one  at  bar,  for  the  court  said  that  but  for 
the  detention  by  stranding  she  would  have 
been  able  to  finish  her  voyage  before  cold 
weather  could  have  prevented  its  comple- 
tion. But  It  Is  by  no  means  certain  that, 
had  the  Eclipse  not  been  temporarily  de- 
tained while  repali-8  made  necessary  by 
running  upon  a  snag  were  being  made,  she 
would  have  succeeded  in  reaching  Ft.  Bu- 
ford  before  tbe  Ice  could  have  stopped  her 
progress.  She  was  detained  only  from  S 
o'clock  In  the  afternoon  until  8  tbe  next 
morning,  and  it  was  undisputed  that  she 
alwayti  lay  by  at  night.  Therefore  little, 
if  any,  time  was  lost  because  of  this  acci- 
dent. In  the  case  cited  the  court  held  that 
tbe  master  had  a  right  to  complete  the 
trausportatlon  on  the  opening  of  naviga- 
tion to  earn  his  freight,  and  to  hold  tbe 
cargo  for  that  purpose  unless  paid  full 
freight  by  tbe  shipper.  The  court  said, 
(page448:)  "Detention  by  tbe  close  of  navi- 
gation, which  is  the  act  of  Uud  or  vis 
Aajor,  not  accompanied  by  any  accident 
or  Injury  to  the  vessel,  does  not  have  the 
effect  to  terminate  or  dissolve  a  contract 
of  afTrelghtment.  The  owner  or  master  of 
the  vessel  Is  not  absolved  from  his  liability 
to  tbe  shipper,  nor  can  tbe  latter  demand 
bis  goods  free  of  freight  on  account  of  the 
detention."  To  same  effect,  Murray  v.  In- 
surance Co.,  4  BIss.  41?,  where  the  court 
said :  "  When  a  vessel  takes  a  cargo,  as  in 
this  case,  in  the  fall  of  the  year,  to  trans- 
port to  a  distant  point.  It  is  one  of  the  in- 
cidents ot  the  navigation  that  owing  to 
variable  weather  or  freesing  up  she  may 
not  t>e  able  to  reach  her  port  of  destina- 
tion." Declaring  the  same  principle  are 
Hadley  v.Clarke.8  Term. B. 259;  McGaw  r. 
Insurance  Co.,  28  Pick.  406;  Allen  v.  Insur- 
ance Co.,  44  N.  Y.  487-448;  Hubbell  v.  In- 
surance Co.,  74  N.  Y.  248;  Hughes  v.  Insur- 
ance Co.,  100  N.  Y.  68,  2  N.  E.  Rep.  901,  and  8 
N.  E.  Rep.  71 ;  Griswold  v.  lasuranceCo.,! 
Johns.  205,  8  Johns.  821 ;  Pars.  Shipp.  & 
Adm.  231-283;  Jordan  v.  Insurance  Co.,  1 
Btory,  342;  The  Nathaniel  Hooper,  8  Sum. 
542-569;  Bradhurst  v.  Insurance  Co.,  9 
Johns.  17;  InxuranceCo.  v.  Butler,  20  Md. 
41.  Tbe  master  Is  sometimes  bound  to  for- 
wa  rd  the  goods  by  other  means  In  case  of  an 
Interruption  of  the  Voyage,  Instead  of  delay- 
ing to  repair.  Saltns  v.  Insurance  Co.,  12 
Johns.  107;  Treadwell  v.  Insurance  Co.,  6 
Cow.  270;  Bryant  v.  Insurance  Co. ,6  Pick. 
181;  Adams  v.  Hniieht,14  Tex.24S:  Schlef- 
feiln   V.  Insurance  Co..  J  J^i^^^i^- 
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theae  were  all  cases  in  which  the  voyage 
was  unexpectedly  delayed.  In  this  case 
both  parties  mast  hare  anticipated  that 
the  closing  of  navlacatlon  might  inter- 
vene, and  suspend  the  voyage.  No  time 
tor  delivery  having  been  specified,  nu  pro- 
vision for  forwarding  by  ntber  means  in 
soch  a  contingency  having  been  inserted 
in  the  agreement,  and  the  contract  tt^ng 
to  ship  all  the  way  by  water,  it  is  not  a 
case  for  the  application  of  the  doctrine 
that  delay  must  be  prevented  by  forward- 
ing  the  goods  by  other  conveyance.  The 
law,  in  the  light  of  these  circumstances, 
writes  Into  the  compact  an  assent  to  such 
a  delay.  See  Saltns  v.  Insurance  Co.,  12 
Johns.  107;  Allen  ▼.  Insurance  Co.,  44  N. 
y.  437.  It  cannot  be  said  that  the  master, 
by  removing  the  cargo  from  the  steamer 
to  the  river's  bank,  bad  abandoned  the 
transportation  of  the  goods.  This  was 
done  for  the  safety  of  both  the  vessel  and 
the  cargo,  and  was  essential  to  their  safe- 
ty, as  it  is  undisputed  that  the  rUlc  to 
both  from  the  breaking  up  of  the  ice  In  the 
spring  would  have  been  greater  with  the 
steamer  loaded  than  with  the  cargo  on 
shore.  It  was  the  undoubted  duty  of  the 
master  to  do  precisely  what  he  did  do  to 
protect  the  Interests  not  only  of  the  own- 
er of  the  cargo,  but  of  the  owner  of  the 
boat  also.  "Suppose  a  ship  meets  with  a 
calamity  In  the  course  of  a  voyage,  and  is 
compelled  to  put'  into  a  port  to  repair, 
and  there  the  cargo  is  required  to  be  un- 
loaded in  mrder  to  malce  the  repairs  or  to 
insure  its  safety  or  ascertain  and  repair 
the  damage  done  to  it,  would  such  an  un- 
loading dissolve  the  contract  for  the  voy- 
age? Certainly  not."  Per  Stort,  J.,  In 
The  Nathaniel  Hooper,  8  Sum.  542-659. 
See,  also,  Murray  v  Insurance  Co.,  4 
BlSB.  417.  We  bold  that  full  freight  was 
earned. 

But  the  plaintiff's  right  to  maintain  this 
action  is  challenged.  It  is  Insisted  that  he 
is  not  the  proper  person  to  sue  for  such 
freight.  The  action  stands  on  a  written 
contract  of  affreightment.  We  must  look 
at  it  to  discuss  this  point  intelligently.  It 
is  in  the  following  form :  "  Bismarck,  D.  T., 
Not.  8.  1880.  C^pt.  W.  Braithwaite, 
Steamer  Eclipse— Dear  Sir:  On  your  ac- 
cepting this  proposition  we  agree  to  give 
you  tl.75  per  one  hundred  pounds  from 
Bismarck  to  Fort  Buford  on  freight  up  to 
the  amount  of  one  hundred  tons,  and  all 
over  and  above  onehundred  tons  f  1.60  for 
one  hundred  pounds;  recdpt  to  be  equal 
to  100  tons  to  Buford :  freight  to  be  paid 
on  receipt  of  blllH  of  lading  by  draft  at  ten 
days'  sight  on  Jos.  Leighton.  St.  Paul. 
Yours,  etc.  J.  C.  Barb,  Agt.  for  H.  C.  Aikin, 
Jos.  Lkiohton,  and  B  bnton  Limb.  "  Across 
the  face  of  this  the  acceptance  of  the  prop- 
osition was  indorsed  in  tbe  following 
words:  "Str.  Eclipse,  W.  Braithwaite, 
Master. "  Can  tbe  plaintiff  maintain  this 
action  upon  this  contract?  Our  statute, 
taken  from  New  York,  provides  that  an 
action  may  be  brought  in  the  name  of  the 
trustee  of  an  express  trust  alone,  and 
that  every  person  in  whose  name  a  con- 
tract is  made  for  tbe  benefit  of  another  is 
such  trustee.  Section  4872,  Comp.  Laws. 
In  view  of  tbe  construction  placed  upon 
this  l^lslation  it  is  unimportant  whether 


weconsidertbis  as  a  contract  in  which  the 
words  of  agency  are  merely  descriptive  of 
the  person  contracting,  or  whether  we  re- 
gard tbe  writings  as  disclosing  the  fact 
tiiat  plaintiff  waa  contracting  for  other 
parties.  In  ^ther  case  be  was  In  fact  con- 
tracting in  his  own  name  for  tbe  benefit 
of  others.  Tbe  proposition  was  that  "on 
your  accepting  this  proposition  we  agree 
to  give  you, "  etc.  It  was  addressed  to 
plaintiff,  and  by  him  accepted.  That  plain- 
tiff under  the  statute  could  sue  upon  such 
contract  in  his  own  name  la  placed  by  tbe 
authorities  beyond  the  realm  of  debate. 
In  Iron, etc..  Co.  v.Lundberg,121U.S.451,7 
Sup.  Ct.  Rep.  958,  the  agreement  on  which 
the  action  was  founded  provided,  so  far  as 
is  material  to  this  point,  as  follows:  "I. 
Oustave  Lnndberg,  agent  for  M.  N.  Hog- 
land's  Sons  &  Co.  of  Stockholm,  agree  to 
sell, "  etc.  Tbe  court  ruled  that  Lnndberg 
could  sue  upon  It  in  his  own  name.  The 
court,  after  quoting  tbe  Ntfw  York  stat- 
ute, coached  In  the  same  language  as  that 
of  this  state,  and  after  stating  that  that 
statute  controlled,  as  tbe  case  arose  in  the 
southern  district  of  New  York,  said :  "  The 
case  then  stands  thus:  If  the  agreement  to 
sell  is  an  agreement  made  by  Lundberg 
persobally,  and  not  In  his  capacity  of 
agent  of  the  Swedish  firm,  the  price  is  like- 
wise payable  to  him  personally,  and  the 
action  on  the  contract  must  be  brought  in 
his  name  even  at  common  law.  If,  on  tbe 
other  hand,  the  agreement  mast  be  consid- 
ered as  made  by  Lundberg  not  In  bis  Indi- 
vidual capacity,  but  only  as  agent  and  in 
behalf  of  tbe  Swedish  firm,  and  tor  their 
benefit,  then  tbe  prk:e  is  payable  to  him 
as  tta^r  agent  and  for  their  benefit  in  tbe 
same  sense  in  which  an  express  promise 
to  pay  money  to  him  as  the  agent  of  that 
firm  would  be  a  promise  to  pay  him  for 
their  benefit;  and,  therefore,  by  the  law 
of  New  York,  which  governs  this  case, 
an  action  may  lie  brought  in  his  name. 
In  either  view,  this  action  Is  rightfully 
brought."  To  same  effect  are  McLaugh- 
lin V.  Bank,  (Dak.)  48  N.  W.  Rep.  716; 
Conslderant  v.  Brisbane,  22  N.  Y.  888:  Lud- 
wlg  V.  OiUesple,  106  N.  Y.  658, 11  N.  £.  Bep. 
886. 

The  appellants  Thomas  C.  Power  and 
John  W.  Power  next  urge  that  the  court 
erred  in  directing  a  verdict  against  them, 
claiming  that  thequestion  of  their  llnbllity 
on  the  contract  was,  under  the  evidence,  a 
question  ol  fact.  We  cannot  .give  our  as- 
sent to  this  proposition.  These  appellants 
were  held,  if  at  all,  by  the  signature  of  the 
words  "Benton  Line"  to  the  contract  by 
J.  C.  Barr.*  Whom  were  these  words  in- 
tended and  understood  to  bind?  Had 
Barr  authority  to  bind  such  persons  by 
such  an  agreement?  Is  there  any  conflict 
on  these  points?  T.  C.  Power,  one  of  the 
defendants,  was  examined  on  the  trial, 
and  testified  that  three  steamers  named 
"Helena."  "Butte,"and  "Bwton"  tiHP^tb- 
er  constituted  and  were  known  as  the 
"Benton  Line"  on  the  Missouri  river  dur- 
ing the  season  of  1880;  that  be  and  John 
W.  Power  were  part  owners  of  all  of  these 
steamers,  and  that  they  were  run  dur- 
ing that  season  "for  the  benefit  of  tbe 
owners  In  every  point  and  place."  John 
C.  Barr  testified  that  he  was  In  1880  gen- 
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eral  agent  for  tbe  "  Benton  Line. "  and  that 
T.  C.  Power  and  John  W.  Power,  with 
others,  authorised  him  to  bind  them  by 
slKUinK  the  word*  "Benton  Line"  to  eon- 
tracts  of  this  character;  that  he  Intended 
to  slfl^n  tor  the  three  steamers  named  eon^ 
stltuting  tbe  Benton  Line  when  be  signed 
the  words  "Benton  Line"  to  tbe  contract 
In  question.  Barr  was  defendants'  own 
witness.  T.  C.  Power  testified  that  Barr 
was  general  agent  of  the  Benton  Line  in 
1880.  I.  P.  Baker,  one  of  defendants'  own 
witnesses,  on  direct  ezamlDation  was 
aBked  this  question  by  defuodants'  coun- 
sel: "When  I  sp«ak  of  who eonstltnted 
tbe  Benton  Line  I  refer  to  the  Benton  Line, 
whose  name,  or  the  name  of  which,  is  sub- 
scribed to  the  contract  here.  Mow,  who 
constituted  that  line?  "  To  which  itiqniry 
he  made  the  following  reply:  "Tbe  steam- 
er Butte  and  her  owners,  tbe  steamer 
Helena  and  her  owners,  and  the  steamer 
Benton  and  her  owners.  They  constitut- 
ed the  Benton  Line.  Tbe  boats  operated 
Jointly  constitoted  tbe  Benton  Line." 
This  brief  review  of  some  of  the  evidence 
discloses  that  there  was  no  controversy 
as  to  certain  facts,  and  these  facts  were 
that  the  owners  of  these  three  steamers 
were  operatlnti  them  Jointly  nnder  the 
name  "Benton  Line"  during  the  season  of 
1880  on  the  Missouri  river;  that  John  C. 
Barr  was  their  general  agent,  antborised 
to  bind  them  by  such  a  contract  as  the 
one  made  with  plaintiff,  and  that  he 
signed  this  contract  for  tbe  purpose  of 
binding  this  association  of  boats  and 
owners.  It  Is  andispnted  that  this  freight 
was  transported  by  the  Eclipse  for  and  in 
the  place  of  one  of  these  stean^ers, — the 
Butte.  The  unavailing  efforts  of  the  de- 
fendants to  show  that  there  was  another 
enterprise  at  that  time  conducted  under 
the  name  of  "Benton  Line,"  or  popnlariy 
so  called,  presents  no  error.  It  was  en- 
tirely immaterial  huw  many  other  busi- 
ness concerns  by  that  nams  were  operated 
at  that  time,  there  being  no  oflter  to  show 
that  it  was  on  behalf  of  such  other  Benton 
line  that  Barr  made  the  contract.  His 
evidence  that  he  executed  It  on  behalf  of  tbe 
one  In  which  defendants  were  Interested  Is 
nndlspnted,  and  mast  therefore  be  taken 
as  conclusive.  He  distinctly  testified  that 
tbe  defendants  Power  and  others  author- 
ised taim  to  bind  them  by  signing  "Benton 
Line"  to  contracts.  This  disposes  of  a 
great  many  of  the  numerous  asignmenls 
of  error  in  the  case.  Did  tbe  operating  of 
tbo«e  three  steamers  Jointly  for  the  ben- 
efit of  all  theowners  render  them  all  liable 
on  tbe  contract  in  this  case?  If  they 
were  all  liable,  then  defendants  T.  C.  and 
J.  W.  Power  cannot  complain  at  this  stage 
of  tbe  case  that  they  only  were  sued,  for 
tbe  time  to  insist  that  all  the  other  own- 
ers should  be  Joined  was  when  the  answer 
was  served  by  plea  in  abatement.  Such  a 
defense  is  purely  dilatory,  and  is  waived 
both  at  common  law  and  under  our  stat- 
ute, if  not  sperlally  pleaded.  Comp.  Laws, 
$f  4809,  4013, 4018;  Barry  v.  Foyles,  1  Pet. 
316;  Moore  v.  Bank,  18  Pet.  811;  Manu- 
facturing Co.  V.  Cimberly,  (Minn.)  88  N. 
W.  Rep.  782;  Davis  v.  Cboteau,  (Minn.)  21 
N.  W.  Rep.  748.  We  bold  that  the  owners 
mailing  these  boats  Jointly  for  their  mut- 


ual benefit  were  copartners  In  that  busi- 
ness, and  were  all  liable  as  sucb  on  the 
contract  made  In  the  prosecution  of  that 
business  by  tbdr  agent  on  their  behalf. 
Sections  4028, 4073,  Comp.  Laws.  There  is 
still  another  ground  of  liability  under  tbe 
undisputed  evidence.  The  owners  of  these 
boats,  by  running  them  nnder  the  name 
of  "Benton  Line,"  held  out  to  tbe  world 
that  they  were  engaged  In  a  Joint  venture 
for  Joint  profit.  Each  vessel  was  not  op- 
erated separately.  To  the  outside  world 
there  appeared  to  be  an  association  of 
boats,  bound  together  by  a  common  inter- 
est, operated  under  a  common  control, 
and  In  a  common  name.  The  owners  of 
these  boats,  in  whose  Interest  they  were 
managed,  knew  that  an  appearance  of 
partnership  was  created  by  their  conduct. 
On  this  rests  an  estoppel.  Ordinarily  an- 
other element  isnecessary  to  create  a  part^ 
nershlp  liability  by  estoppel.  It  is  gener- 
ally essential  to  be  shown  that  the  person 
dealing  with  the  parties  took  the  appear- 
ance for  the  fact.  He  must  have  been  mis- 
led. But  In  a  very  similar  case  It  was 
ruled,  and  we  think  correctly  so  ruled, 
that  where  the  boldinK  out  is  as  conspicn- 
ous  and  long-continued  as  It  was  in  this 
case,  tbe  law  presumes  that  the  business 
world  deals  with  tbe  parties  as  partners 
in  fact,  or  as  Joint  traders.  It  appears 
that  all  these  boats  bad  been  operated  for 
two  seasons,— 187ft  and  1880,— before  mak- 
ing this  contract  under  this  name  and  in 
this  manner;  tbe  contract  having  been 
made  near  tbe  close  of  the  season  of  1880; 
tiiat  two  of  them  were  so  operated  during 
tbe  year  1878,  and  that  one  of  them  had 
been  run  in  this  name  since  1876.  No  con- 
tract on  behalf  of  tIsMse  boats  was  made, 
so  far  as  tbe  record  discloses,  in  the  name 
of  any  of  tbe  boats  or  of  the  persons  op^ 
erating  her.  On  the  contrary.  It  appears 
that  several  of  such  contracts  with  the 
plaintiff  were  made  under  that  name. 
The  decision  in  San  Mut.  Ins.  Co.  v. 
Konnts  Line,  122  U.  S.  683.  7  Sup.  Ct.  Rep. 
1278,  is  In  point.  Four  transportation 
companies  having  permitted  their  boats 
to  be  placed  before  tbe  public  as  being  en- 
gaged in  the  same  business  and  as  con- 
stituting tbe  Kouutz  Line,  each  company 
was  held  liable  for  the  negligence  of  those 
placed  in  charge  of  one  of  the  boats.  Tbe 
court  said :  "  As  there  is  no  evidence  of  any 
direct  representation  by  these  traosporCa- 
tion  companies,  or  any  of  them,  to  the 
shippers  of  the  cargo  in  question  as  to 
their  relation  In  business  with  each  other, 
or  as  to  their  relations,  respectively,  with 
the  Konnts  Line  corporation,  the  Inquiry 
in  this  case  must  be  whether  they  so  con- 
ducted themselves  with  reference  to  the 
general  public  as  to  induce  a  shipper  act- 
ing with  reasonable  caution  to  believe 
that  they  had  formed  a  combination  in  the 
nature  of  a  partnership  or  were  engaged 
as  Joint  traders  under  tbe  name  of  the 
Konnts  line.  In  our  Judgment  it  must  be 
answered  in  the  affirmative.  It  could  not, 
we  think,  be  answered  otherwise  consist- 
ently with  tbe  inferences  which  the  facts 
reasonably  Justify."  See,  also,  Bostwick 
V.  Champion,  11  Wend.  671;  Champion  v. 
Bostwick,  18  Wend.  176. 
Objections  were  made  to  the  reading  of 
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thf>  deposition  of  John  C.  Barr,  taken  on 
behalt  of  the  plaintiff.  Whether  the  court 
erred  In  reoelTing  the  deposition  It  is  un- 
necessary to  decide,  for  the  same  witness 
was  Bubseqaently  called  by  the  defendants, 
and  his  testimony  on  tbis  examination 
was  as  we  have  already  stated  it.  Elimi- 
nating the  deposition  from  the  record  does 
not  at  all  affect  the  case.  There  was, 
therefore,  no  reversible  error.  The  plain- 
tiff was  asked  if  be  did  not  in  another  ac- 
tion against  the  steamer  Eclipse,  in  which 
he  was  claimant,  claim  that  the  total  earn- 
ings of  the  steamer  for  the  season  of  1880 
was  f8,000,  which  included  the  amount 
for  which  plaintiff  was  prosecuting  this  ac- 
tion. Objection  to  this  inquiry  was  sus- 
tained. We  find  no  error  in  this.  The 
witness  was  not  asked  whether  he  claimed 
tbis  money  in  that  action.  He  was  mere- 
ly asked  whether  be  did  notclalm  that  the 
steamer's  earnings  were  a  certain  sum. 
But  a  mere  claim  of  tbis  money  in  another 
action  would  constitute  no  defense  in  fa- 
vor of  those  who  owed  it.  Nor  would 
payment  of  the  money  by  a  stranger,  nor 
a  recovery  of  it  from  a  stranger,  necessari- 
ly inure  to  the  benefit  ot  those  who  were 
In  fact  liable.  Moreover,  no  such  defense 
was  pleaded,  and  the  evidence  was  proper- 
ly rejected  as  not  being  within  the  issues. 
It  Is  next  insisted  that  the  court  erred 
in  rendering  a  joint  judgment  against  the 
surviving  defendants  and  the  administra- 
tor of  the  deceased  defendant,  Leighton. 
It  was  undoubtedly  the  common-law  rule 
that  the  representatives  of  a  deceased 
debtor  could  not  be  joined  with  tbesurvlv- 
tng  debtorsin  thesame  action  whether  the 
defendants  were  jointly  or  jointly  and 
severally  liable.  Seeker  v.  Cannon,  11 
Iowa,  20;  Bank  v.  Mott,  27  N.  Y.  633; 
Bank  r.  Howland,  42Cal.l29;  New  Haven, 
etc.,  Co.  V.  Hayden,  119  Mass.  361.  Wheth- 
er the  Code  has  changed  this  rule  It  Is  not 
necessary  to  decide.  Assuming  that,  on 
proper  objection  being  made,  the  action, 
upon  the  death  of  Leighton,  should  have 
been  divided,  and  plaintiff,  upon  reviving 
the  action  against  the  administrator  of 
the  estate  of  the  deceased  defendant,  un- 
der section  4881,  Compiled  Laws,  should 
have  proceeded  against  such  administra- 
tor In  a  separate  action.  It  Is  now  too  late 
for  the  snrviying  defendants  to  raise  this 
point.  No  objection  was  made  to  con  tin- 
ning the  action  against  all  parties  jointly 
in  the  original  snlt  until  after  trial  and  ver- 
dict. The  defendants,  under  such  circum- 
stances, must  bedeemed  to  have  waived  tbe 
objection.  Conceding  that  two  separate 
judgments  should  have  been  rendered  on 
the  verdict,— one  against  the  surviving  de- 
fendants, and  another  against  the  admin- 
istrator,— payable  out  of  the  estate  in  due 
course  of  administration,  still  the  error  In 
rendering  only  a  single  judgment  is  one  of 
form,  and  not  of  substance,  and  is  there- 
fore not  reversible  error.  The  rights  of 
the  parties  under  the  law  are  settled  by 
tbe  judgment  rendered  in  the  same  manner 
In  which  they  would  have  been  settled  had 
two  separatejndgments  been  entered.  On 
the  judgment  against  the  survivors  ex- 
ecutJonsconld  have  issued  forthwith,  while 
tbe  judgment  against  the  admlDistrator 
merely  fixes  tbe  fact  and  the  amount  of 


the  liability  as  tbe  statute  provides,  tbe 
claim  to  be  paid  only  In  due  course  of  ad- 
ministration. Compiled  Laws,  §  6802. 
Our  statute  provides  that  "the  court  shall 
in  every  stage  of  an  action  disregard  any 
error  or  defect  in  tbe  pleadings  or  proceed- 
ings which  shall  not  affect  the  subistantiat 
rights  of  the  adverse  part.v,  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason 
of  such  errorordeftet. "  Id.  $4941.  Acting 
nnder  a  statute  precisely  tbe  ea  me,  the  court 
In  Decker  ▼.  Trilling,  24  Wis.  610,  held  in  ac- 
cordance witb  onr  views  on  thesame  ques- 
tion, saying:*  "It  is  a  beneficent  statute, 
designed  to  reach  to  just  such  a  case  as 
this.  It  Is  a  matter  of  no  consequence  to 
a  party  separately  liable  to  a  judgment 
that  some  other  person  is  included  with 
biro  in  the  same  judgment.  It  does  not  in- 
jure him  in  the  least,  but  must  be  regard- 
ed as  beneficial,  rather  than  otherwise." 
See,  also,  Eaton  v.  Alger,  47  N.  Y.  845.  In 
California,  in  the  case  of  Bank  v.  How- 
land,  42  Cnl.  129,  the  single  joint  judgment 
against  all  was  merely  modified  by  insert- 
ing a  clause  directing  thattlte  judgment, 
so  far  as  it  affected  tbe  administrator, 
should  be  payable  out  of  the  estate  in  due 
course  of  administration.  Aa  to  the  sur- 
viving debtors  it  was  affirmed.  This  case 
appears  to  be  an  authority  warranting 
the  entry  of  onlyaslngle  judgmentagalnst 
all  the  defendants,  provided  it  is  restricted 
in  Its  operation  so  far  as  tbe  representa- 
tive Is  concerned,  so  that  it  can  be  enforced 
only  through  tbe  administration  of  the 
estate,  and  not  by  execution.  This  was 
held  proper  in  Lawrence  v.  Doolan,  68  Cal. 
309,  o  Pac.  Kep.  484,  9  Pac.  Rep.  169.  See. 
also,  Eaton  v.  Alger,  47  N.  Y.  345;  Grocer 
Co.  V.  Johnson,  50  Ark.  62, 6  S.  W.  Rep.  281 ; 
Braxton  v.  State,  25  Ind.  82;  Myers  v. 
State.  47  Ind.  293.  Should  we  hold  that 
the  obligation  of  co-partners  Is  several  as 
well  as  joint  under  our  statute.  It  is  possi- 
ble that  we  would  reach  the  conclusion 
that  under  the  provisions  of  oar  Code  there 
was  no  error  even  in  form  in  tbe  Judgment. 
The  objection  to  proceeding  against  tbe 
survivor  and  tbe  representative  of  tbe  de- 
ceased was  that  a  joint  Judgment  could 
not  be  rendered  against  tbem,  and  there 
was  no  power  in  the  conrt  to  render  sev- 
eral judgments  in  the  same  action.  Bat 
uuder  the  reform  system  such  practice  it 
seems  is  permitted.  Sections  4M1  subd.  3, 
and  6096,  Comp.  Laws;  Burgoyne v. Trust 
Co.,  6  Ohio  St.  586;  Parker  v.  Jackson,  16 
Bafrb.  88;  Arthur  v.Oriswold.OO  N.  Y.  143- 
145.  Nor  Is  tbe  plaintiff  any  longer  bound 
to  treat  all  the  defendants  either  as  jointly 
or  as  severally  liable,  and  proceed  against 
each  separately  or  all  jointly.  Hemaysne 
all  or  any  number  In  the  same  action, 
when  they  are  severally  liable.  Section 
4880,  Comp.  Laws.  The  action  under  sach 
a  system  is  treated  as  embodying  a  se|m- 
rate  claim  against  each  defendant,  all 
bound  together  in  the  same  proceeding. 
Bnrgojme  v.  Trust  Co.,  6  Ohio  St.  680. 
Whether  the  debt  of  a  partnership  Is  joint 
only  or  joint  and  several  we  do  not  deter- 
mine. See  sections  8425.  8674,  4061,  4901. 
subd.4,Comp.  Laws.  Even  without  stat- 
utory change  a  partnership  obligation, 
though  only  joint  at  law,  is  in  equity,  for 
the  purpose  of  preventing  a  discbarge  of 
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the  estate  of  a  deceased  partner  from  11a- 
lilltty,  regarded  as  Joint  and  seTnral.  A.I1 
the  caees  aicree  that  the  representative  of 
the  deceased  partner  may  be  proceeded 
against  in  equity,  and  only  in  equity ;  bnt 
some  of  them  rule  that  the  action  will  lie 
against  him  only  alter  It  appears  that  the 
survivors  are  insolvent,  or  after  the  rem- 
edy uKainst  them  has  been  exhausted, 
while  others  hold  that  the  action  may  be 
brooght  immediately,  and  without  prov- 
ing such  insolvency.  Bee  Doggett  v.  DID, 
106  111.  560.  The  obligation  of  a  partner- 
ship being  joint  and  several  only  Inequity, 
and  the  representative  being  liable  only  in 
that  forum,  It  might  with  some  force  be 
urged  that  for  that  reason  the  i-epresenta- 
tlve  and  the  survivor  could  not  both  be 
proceeded  against  in  an  action  at  law. 
But  no  question  of  this  kind  was  raised  in 
this  rase  until  after  trial- and  verdict,  and 
the  representative  of  Leighton  volantarily 
assumed  the  defense.  Said  the  ponrt  In 
Sherman  v.  Kreul,  42  Wis.  SS-89,  in  which 
this  precise  question  was  involved:  "Here 
the  administrators  saw  fit  to  waive  the 
equitable  fomm,  and  asked  and  obtained 
leave  to  litigate  the  liability  of  the  estate 
In  a  court  of  law.  Should  theynowbeper- 
mltted,  after  having  thus  asked  leave  to 
defend,  to  turn  around  and  say  that  the 
action  can  only  be  prosecuted  against  the 
snrviving  partners?  It  seems  to  us  that 
they  must  abide  by  the  forum  which  they 
have  chosen,  and  that  it  is  too  late  to 
make  the  objection  that  the  remedy 
against  the  estate  was  in  equity. "  We  re- 
train from  deciding  these  questions,  be- 
cause they  were  .  nut  fully  argued.  It 
would  certainly  seem  moreconsonantwith 
ODr  system  of  procedure  that  the  snrvlT- 
ors  and  the  representatives  should  be  pro- 
ceeded against  in  the  same  action.  There 
has  been  a  change  of  front.  Form  no 
longer  dominates  as  In  the  past.  It  is 
made  subservient  to  the  speedy,  direct, 
and  simple  attainment  of  the  right  in  liti- 
gation.- In  this  light  sboold  sta  tutes  reg- 
alating  procedure  be  interprered,  not  for- 
getting, however,  that  violence  must  not 
be  done  tn  the  language  employed,  and 
ever  mindful  that  reasunableregulation  of 
procedure  is  essential  to  the  due  adminis- 
tration ntjusttee. 

The  Jurisdiction  of  the  district  court  of 
the  sixth  Jndkslal  district  of  this  state  to 
render  the  Judgment  appealed  from  is  next 
challenged.  The  action  bad  been  tried 
and  the  verdict  rendered  in  the  d{/itrict 
conrt  of  the  territory  of  Dakota  prior  to 
division  and  admission;  but  before  judg- 
ment was  obtained  the  territorial  district 
court  bad  ceased  to  exist.  Boiner  v.  Por- 
ter, 9  How.  235.  North  Dakota  bad  be- 
come a  state,  with  a  complete  judicial  sys- 
tem of  hero  wn.  The  court  which  rendered 
the  Judgment  Is  the  court  of  original  juris- 
diction under  the  state  constitotion,  and 
was  made  the  successor  of  the  territorial 
district  court  by  the  enabling  act,  S  33. 
The  command  of  that  act  was  that  cases 
such  as  was  the  one  at  bar  should,  when 
pendtaig  In  the  district  court  of  the  terri- 
tory at  the  time  of  admission,  be  proceed- 
ed with  in  the  stateforum  of  original  Juris- 
diction in  due  course  of  law.  The  terri- 
torial courts  having  been  courts  of  the 


United  States,  it  was  competent  for  con- 
gress to  legislate  touching  the  transfer  of 
their  records,  and  of  the  proceedings  pend- 
ing therein  at  the  time  of  admission.  Said 
Chief  Justice  Tanbt,  in  Hunt  v.  Palao,  4 
How.  589:  "The  territorial  court  of  ai>- 
peals  was  acourt  of  theUoited  States, and 
the  control  over  Its  records  therefore  be- 
longs to  the  general  government  and  not 
to  the  state  authorities;  and  it  rests  with 
congress  to  declare  to  what  tribunal  these 
records  and  proceedings  shall  be  trans- 
ferred, "  etc.  If,  as  seems  to  be  asserted  in 
Benner  v.  Porter.  9  How.  285.  the  assent 
of  North  Dakota  to  the  transfer  of  such 
Jurisdiction  was  necessary,  that  assent 
was  clettrly  manifested  by  accepting  state- 
hood under  the  enabling  act,  which  pro- 
vided for  such  transfer.  See,  also,  section 
1  of  schedule  to  constitution.  We  bold 
that  thestate  court  had  jurisdiction  of  the 
case  and  power  to  render  the  judgment. 
Defendants  further  assail  the  judgment  so 
far  as  the  Intervenors  are  given  rights 
therein.  The  intervention  was  without 
objection,  so  far  as  the  defendants  are  con- 
cerned. They  never  answered  the  com- 
plaint in  Intervention,  and  we  cannot  see 
what  possible  prejudice  has  resulted  or 
can  result  to  them  from  the  clause  In  the 
judgment  directing  that  a  portion  of  the 
recovery  be  paid  to  the  intervenors.  It  in 
no  manner  increases  the  liability  of  the  de- 
fendants. It  merely  diverts  a  portion  of 
the  recovery  from  plaintiff  to  the  inter- 
venors. Thisis  a  matter  between  him  and 
them  exclusively.  See  Speyer  v.  Ihmels, 
21  Cal.  281-284,  where  the  court  say:  "The 
objection  that  the  judgment  should  not 
have  directed  the  money  in  the  sheriff's 
hands  to  be  paid  to-  the  intervenors  pro 
rataoMinot  avail  the  appellant,  because 
it  is  a  matter  in  which  he  is  not  Interested ; 
and  those  who  are  interested  in  it  have 
not  appealed.*  We  have  with  great  labor 
studied  the  record  of  about  600  pages,  and 
the  numerous  errors  assigned,  without 
finding  reversible  error,  and  the  judgment 
of  the  district  court  is  therefore  affirmed. 
All  concur. 


Bbaithwaitb  t.  Airin  et  a?.,  (Bba  et  al., 

Intervenors.) 

(^upremne  Court  of  North  DaJcota.   Jan.  16, 1891.) 

ISTSHYSvtion  —  JvoamuT — AiMTimaiiT  or 

E<1UITJE8. 

Where  an  InterveDtton  oomplsint  wa6 
framed  on  the  theory  only  of  oo-operatioA  by  the 
interveners  with  plaintiff  in  the  effort  to  secure 
Jadgment  against  defendants,  and  the  prayer  Tor 
relief  merely  requestedapavmentofthemoneyin- 
to  the  hands  of  a  person  to  be  designated  hy  the 
court,  no  dalm  In  the  complaint  or  on  the  trial 
beincr  made  that  the  rights  of  the  plaintiff  and 
the  intervenors,  aa  between  themselves,  were  to 
be  adjusted  in  the  action,  but  the  verdict  being 
a  joint  verdict,  in  favor  of  the  plaintiff  and  in- 
terveners, for  the  amount  of  the  recovery,  held 
error  to  award  to  intervenors  any  specific  portion 
of  the  recovery  against  defendants,  there  hav- 
ing been  no  adjinatmeDt  of  the  equities  between 
plaintiff  and  interrenors.  Such  portion  of  the 
Judgment  reversed,  with  directions  that  rights  of 

Slaintlff  and  Intervenors  be  settled  as  between 
lemselves. 
(Sylldbut  by  the  Court,) 

Appeal   from    district    court,   Burleigh 
county;  William  H.  Wimcbbstbb,  Judge. 
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George  W.  Newton,totitx»p^mt.  Lovta 
Hantteb,  tor  interrenora. 

C0BUB8,  C.  J.  By  a  complaint  in  intei^ 
▼entloD  the  plaintiff  in  tbe  original  artion 
iB  aoBght  to  be  made  defendant  as  to  the 
Interrenora.  The  action  baa  for  its  object 
the  recovery  of  freight  for  the  transporta- 
tion of  certain  army  stores  by  crater  from 
Bismarclc,  Dak.,  to  Ft.  Buiord.  Mont. 
The  judgment,  so  tar  aa  It  fixed  tbe  lia- 
bility of  defendants,  has  been  affirmed.  See 
Braithwalte  r.  Power,  ante,  864,  (decided 
at  this  term.).  Tbe  plaintlB now  assails 
that  portion  of  it  which  awards  to  the  In- 
tervennrs  tbe  greater  share  of  tbe  recov- 
ery. The  most  that  appellant  asks  on 
this  appeal  is  that  thejadgmen't  in  this 
respect  be  modified,  by  directing  the  pay- 
ment of  the  amount  thereof  into  court  sub- 
ject to  the  further  order  of  the  court.  We 
think  appellant's  prayer  should  be  hfeeded. 
Aglance  at  the  facts  will  make  this  appar^ 
ent.  The  vesael  In  which  were  tbe  goods,  to 
recover  freight  for  the  transportation  of 
which  thia  action  was  instituted,  was  the 
steamer  Eclipse,  and  she  was  engaged  in 
that  kind  of  business  under  an  arrange- 
ment embodied  in  a  written  contract  be- 
tween the  plaintiff  and  tbe  intervenors. 
This  agreement  recited  the  facts  that  tbia 
ateam-boat  was  at  the  time  it  was  made 
bopelesHly  Involved  in  debt,  and  was 
about  to  fate  sold  at  marshal's  Sale,  and 
that  certain  of  the  parties  to  the  agree- 
ment were  creditora  of  tbe  reasel.  The 
agreement  then  contlnnes: 

"And  tbe  parties  hereto,  tearing  a  sacri- 
fice, to  protect  tbelr  aeveral  Interests,  and 
to  prevent  such  a  sacrifice,  and  form  a 
fund  for  building  up  aaid  boat,  and  after- 
wards, it  knocked  down  to  them,  to  pro- 
vide a  working  capital  to  manage  and 
run  said  steam-boat,  covenant  and  agree 
as  follows: 

"Firat,  That  each  ot  said  parties  shall 
contribute  Into  a  general  fund  the  respect- 
ive amounts  set  opposite  tbelr  names : 

Cant.  W.  Braithwalte 92,800  00 

JohnD.  Biggert...: S.SOO  00 

RoblnMn,  Res  &  Co 3,600  00 

CadmsiiftCo , 100  00 

Ksy.MoEnlghtftCo 480  00 

— Wblcb  several  amounts  are  to  be  paid  in 
cash,  by  the  respective  parties,  to  aaid  par- 
ties ot  tbe  first  part,  in  case  aaid  ateam- 
boat  la  purcbaaed  by  them  aa  herein  pro- 
vided, or  ao  much  thereof  aa  may  be  neces- 
sary to  be  uaed  tor  paying  ao  much  ot  tbe 
bid  aa  may  be  necessary  to  be  paid  in  cash, 
and  the  remainder  to  be  used  as  working 
capital. 

"Second.  That,  in  addition  to  said  caab 
fund,  tbe  several  partiea  are  to  contribute 
as  capital  the  amount  ot  their  reapective 
elaima  against  said  ateam-boat,  and,  in 
case  said  ateam-boat  Is  bought  in  by  the 
parties  hereto,  their  claims  are  not  to  be 
paid  at  once,  but  be  receipted  tor  by  tbem, 
and  at tcrwarda  paid,  as  berdnatter  pro- 
vided for. 

"Third.  Wben  tbe  said  steam.boat  Is 
put  up  at  marshal's  sale,  the  same  Is  to  be 
bidden  for  by  tbe  several  parties  of  the 
first  part  to  such  an  amount  as  a  majority 
in  interest  In  said  amount  of  f  10,000  may 
determine,  and  to  be  pat  in  tbe  name  ot 


W.  Braithwalte  and  Jobn  D.  Biggert  as 
trustees,  to  be  held  by  tbem  tbereafter  as 
such  trustees  lor  tbe  following  uses  and 
purposes :  First,  that  the  aame  be  man- 
aged and  run  in  tbe  intereat  of  all  of  tbA 
parties  hereto,  aaid  W.  Braithwalte  to  act 
ascaptaln,  and  John  D.  Biggert  aafinnncial 
agent;  the  aaid  Braithwalte  toree^vea 
salary  ot  one  handred  and  fifty  dollara  per 
month,  and  aaid  Jobn  D.  Biggert  to  re- 
ceive a  salary  of  one  hundred  dollars  per 
month,  during  the  time  sbe  is  run  in  tbe 
Interest  of  the  parties  hereto. 

"  Fourth.  Out  ot  tb«  earnings  ot  tbesald 
steam-boat  the  respective  claims  Ol  said 
parties  of  the  second  part  are  first  to  be 
paid,  and,  second,  tbe  full  amount  of  tbelr 
respective  portionB  of  said  flO.OOO  ad- 
vancement is  to  be  paid;  and  when  sold 
parties  of  the  second  part  are  fully  paid, 
then  this  trust  shall  cease  and  determine, 
and  the  said  ateam-boat  shall  remain 
wholly  to  the  uae  and  benefit  of  the  said 
W.  Braithwalte  and  .John  D.  Biggert,  their 
executors,  administrators,  and  assigns. 
Signed  and  sealed  and  deliyered  this  4tb 
day  of  February.  A.  O.  1880,  wltb  our 
hands  and  seals. " 

Tbe  name  ot  Joseph  McC.  Biggert  was 
afterwards  substituted  for  that  of  John 
D.  Biggert  In  tbe  agreement. 

It  appears  that  under  this  arrangement 
the  money  subscribed  was  paid,  and  tbe 
vessel  bought  therewith  at  tbe  marshal's 
sale,  tbe  title  being  taken  in  tbe  names  (A 
plaintiff  and  Biggert.  The  vessel  was  be- 
ing operated  under  tbe  contract  wheu  this 
freight  was  earned.  The  Intervenors,  un- 
til paid  under  tbe  contract,  are  clearly  en- 
titled to  tbe  net  earnings  of  this  veaaei. 
after  deducting  the  expenses  of  operating 
her,  and  tbe  necessary  expensee  ot  collect- 
ing tbe  funds  which  are  embraced  within 
the  trust  created  by  tbe  agreement. 
PlaintUt  does  not  appear  to  question  tbfai. 
but  insists  that  tbe  Intervention  vas  not 
upon  the  theory  ot  a  litigation  uf  the 
rights  of  tbe  parties  as  between  them- 
selves, but  merely  for  the  purpose  ot  Join- 
ing plaintiff  in  tbe  prosecution  of  the  ac- 
tion. The  allegations  of  the  intervention 
complaint.  Its  prayer  for  relief,  tbe  proced- 
ure upon  the  trial,  the  Joint  verdict  ren- 
dered without  objoctliin,— all  Justify  the 
plaintiff  in  assuming  that  such  was  tbe 
sole  object  ot  the  intervention.  There  is 
no  suggestion  that  plaintiff  has  been 
guilty  of  any  dereliction  ofdnty  as  trustee, 
or  tluit  he  is  not  abundantly  able  to  re- 
spond to  the  beneficiaries  for  all  moneys 
to  which  they  may  be  entitled  under  this 
trust.  There  was  a  good  reason  for  in- 
tervenors stepping  into  the  case,  aside 
from  the  purpose  of  litigating  XhAr  exact 
rights  to  the  fund  as  between  themselves 
and  plaintiff.  Here  was  an  Important 
controveray,  in  which  they  were  largely 
intereated  financially,  and  it  waa  entirely 
natural  that  they  abould  wish  to  have 
some  voice  in  and  control  over  tbe  prose- 
cution ot  tbe  case.  The  averments  of  the 
complaint  and  tbe  prayer  for  relief  fully 
warranted  tbe  belief  that  such  was  the 
aole  motive  of  the  Interventioa.  Had  it 
been  the  deaign  of  tbe  partiea  to  aettle  by 
tbelr  intervention  all  their  conflicting 
rigbts,   the    complaint    In  intervention 
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would  natorally  bare  averred  how  much 
waa  due  upon  tbelr  ree^pectfve  debts,  to  ae- 
care  which  thia  trust  was  created.  These 
were  flratto  be  paid  ont  ol  the  earnings  of 
the  boat.  It  Is  aTerred  tbat  they  bare 
not  been  paid,  for  it  la  stated  tbat  the  In- 
tervenora  have  nerer  received  any  portion 
of  the  eamlnica  of  the  veaael.  But  it  is 
nowhere  alleged  bow  much  these  claimB 
amount  to.  Had  the  object  of  the  inter- 
vention been  to  have  a  fall  settlement  of 
the  tmat  with  respect  to  tbis  fund,  the 
amount  of  the  eialme  first  payable  out  of 
Huch  fund  under  the  trust  would  have 
been  set  forth  in  ttaecomplaiut  in  interven- 
tion. The  prayer  for  relief  dues  not  nec- 
eeaarily  control  the  scope  of  the  relief  that 
will  l>e  granted,  but  It  certainly  does 
throw  light  upon  thepurpoaeof  the  plead- 
er, eapeclally  when  in  accord  with  the 
aplrit  of  the  pleading.  Tbere  la  no  prayer 
for  an  acconntiifg:  tbere  Is  no  request  for 
Judgment  In  favor  of  the  Intervenora 
against  either  the  defendants  or  the  plain- 
tiff. On  the  contrary,  tbe  intervenora  ex- 
preaaly  negative  each  a  theory  of  their  in- 
tervention by  demanding  tbat  the  money 
be  paid  to  Biggort,  or  to  some  proper  per- 
aon  to  be  dealgnated  by  the  court,  to  be 
applied  aa  provided  for  in  said  contract. 
Such  person,  and  not  tbe  court,  waa  to 
distribute  the  fund.  After  tbe  interven- 
tion had  been  proceeded  witb  on  thIa 
theory  down  to  the  application  for  judg- 
ment, it  waa  not  competent  for  interven- 
ora to  malie  a  andden  change  of  front  to 
the  snrpriae  and  disadvantage  ol  plaintlif. 
It -is  evident  that  a  full  accounting  be- 
tween tbe  parties  haa  not  been  had.  Jua- 
tlce  demanda  tbat  plaJntifl  should  be  giv- 
en an  opiiortunlty  to  make  aucb  clalma 
agfUnat  the  trust  fuuda  aa  are  proper  to 
he  allowed.  Aa  plaintiff  appeara  to  raiae 
no  objection  tbat  tbe  accounting  be  had 
opon  this  Intervention,  tbe  judgment  is 
modified.  In  ao  tar  aa  it  directs  certain 
portions  of  the  money  to  be  paid  to  plain- 
tiff and  Intervenora,  respectively,  and  the 
coort  below  is  directed  to  enter  judgment 
expunging  snch  provisions  from  the  origi- 
nal judgment,  and  ordering  that  the  mon- 
ey be  paid  Into  court  as  a  trust  fund  sub- 
ject to  tbe  further  order  o(  the  court,  the 
rights  of  the  respective  parties  thereto  to 
be  subsequently  determined  in  this  action, 
and  i^vlng  the  Intervenora  20  daya  within 
which  to  amend  ttaelr  complaint  in  inter- 
vention to  aecure  an  accounting  of  thia 
trust  fund,  and.  tbe  plaintiR  40  daya  in 
which  to  aerve  amended  answer;  eosta  to 
be  awarded  appellant. 


CAPiTAt.  Bank  of  St.  Paul  t.  Schooi>> 

DUT.  No.  63  or  BARNE8  COUNTT. 

(SttpranMOowttf  North  Dakota.    Nov.  98,1880.) 

CoMTBAor  TO  Bdild  SonooL-Hoon— Vaubrt— 
LiABiUTT  oir  WAaBAin. 
1.  A  ooBtraot,  antttorlMd  tqr  the  inhabltantB 
of  a  adUMd-dlitriot  at  •  dlstriot  meeting,  to  build 
•  atdtool-honaa  for  an  amoont  in  ezoeas  of  iwa&a 
oa  hand  or  subjeot  to  ooUection  for  that  pnrpoM 
•ad  tbe  amount  Uiat  could  lie  realized  from  tbe 
TiirT<'ni"'  tax  which  conld  be  levied  by  tbe  tn- 
Iwbitaata  for  ttko  oorrent  year  and  nsed  for  that 
pnrpoae,  is  void.  Tberefore,  held,  that  snob  a 
conaraot,  void  beeaaae  tbe  diatriot  board  laad  no 


aaUtoriti  to  make  it,  oould  not  be  nada  binding 
npon  tbu  district  by  sabse^oent  latiflcatlon  by 
the  inhabitants,  whether  tbere  was  saffioient 
evidence  of  such  ratification  not  decided. 

8.  Such  contract  iteing  impliedly  prohibited 
by  statute,  the  reoelpt  by  the  distrlctoi  the  fruits 
thereof  creates  no  liability  either  under  the  oon- 
tract  or  for  the  value  reouved. 

8.  A.  warrant  creates  no  greater  liability  than 
the  debt  it  represents,  whether  in  the  bands  of  the 
orieinal  party  or  of  a  purchaser  before  maturity 
and  for  value. 
(SyUalnu  by  the  Court.) 

Appeal  from  diatrict  court,  Stutsman 
county;  Roobhiok  Ross,  Judge. 

Wbtto  A  Hewett,  (BaHlett  Tripp,  of 
conn8ol,)for  appellant.  F.  H.  Bemiagtou, 
John  8.  Watann,  and  C  M.  Hertig,  for  re- 
spondent. 

CoRMBB,  C.  J.  ThepIaintlB, seeking judg- 
mentin  tbeconrt  l>elow,  based  Its  claim  up- 
on four  alleged  warrants,  signed  by  defend- 
ant's clerk  and  director,  and  drawn  in  tbe 
usual  form  upon  defendant's  treasurer. 
When  these  papers  were  received  in  evidence 
they  created  a  presumption  of  liability 
against  tbe  defendant  and  In  favorof  plain- 
tiff, aasumlng  tbat  piain  tiff  had  established 
its  title  to  them.  Thla  apparentllabillty  de- 
fendant claims  to  have  overthrown  byun- 
diaputed  evidence,  and  the  trial  court  ao 
held,  directing  a  verdict  la  favor-  of  de- 
fendant. Defendant'e  socceesful  defense 
was  the  illegality  of  the  pretended  war- 
rants for  want  of  power  to  contract  the 
indebtedness  which  they  represented.  If 
tbe  nncontroverted  facts  justify  the  con- 
clusion against  tbe  defendant's  power  to 
incur  tbe  debt,  then  the  warrants  are 
void.  Tiieir  issue  adds  nothing  to  the 
force  x>f  tbe  original  claim.  They  create 
no  new  debt.  No  estoppel  can  rest  upon 
them.  Their  negotiation  for  value  before 
maturity  will  not  confer  any  greater 
rights  npon  the  purchaser.  All  who  deal 
witb  them,  either  originally  or  by  subae- 
qnent  purchase,  are  affected  l>y  every  de- 
btnse  to  tbe  pretended  debt  they  represent. 
Bank  v.  Willow  Lake  Tp.,  (N.  D.)  44  M. 
W.  Rep.  1002.  and  caaes  cited.  Tbe  view 
we  take  of  the  law  renders  tbe  statement 
of  only  a  few  facta  Important.  The  aa- 
sessed  valuation  of  tbe  district  at  the  time 
the  warrants  were  issued  (uid  thecon  tract 
on  which  they  rest  was  made  waa  $18,806. 
These  paeudo  warrants  were  given  to  Sar- 
gent ft  Oermain  on  a  contract  between 
them  and  the  defendant's  school  board  to 
erect  a  school-house  for  tbe  diatrict  for 
9A,00O,  which  contract  waa  fully  performed 
by  them.  It  does  not  appear  that  thedis- 
trict  board  was  ever  empowered  to  build 
any  partienlar  scfaool-bouae,  or,  indeed, 
any  adiool-honse  at  all.  Tbe  authority 
must  eooM  from  the  Inhabitants  at  a  dis- 
trict meeting.  The  minutes  of  such  meet- 
ing disclose  merely  tbat  a  motion  waa 
made  and  carried  to  ballot  to  build  a 
scbooi-bouae.  The  school  board  was  ap- 
pointed a  buQdlng  committee,  and  a  tax 
of  10  mills  was  levied  for  tbat  purpose; 
but  It  nowhere  appears  that  tbe  Inhabit- 
ants actually  balloted  to  erect  aucb  a 
building  or  any  scbooi-bouae,  or  in  any 
manner  authorised  itaeonstroctlon.  Nor 
does  it  appear  that  any  alta  was  ever  se- 
lected, either  by  tbe  inhabitants  or  by  the 
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district  board.  It  was  tindlspnted  that 
the  district  never  bad  any  title  to  the  land 
on  which  the  bouse  was  erected;  nor 
were  any  prQceedlngB  ever  taken  by  the 
district  (or  the  purpose  of  acquiring  title 
to  the  land,  or  to  secure  the  right  to  build 
the  school-house  thereon.  Thattheaction 
of  the  district  board  in  making  the  con- 
tract to  construct  the  building  was  whol- 
ly unauthorized  and  void  cannot  well  be 
disputed.  See  Farmers'  etc..  Bank  v. 
School-Dist.  No.  68,  (Dak.)  42  N.  W.  Rep. 
707.  The  power  to  designate  a  site  and 
to  authorise  the  building  of  a  school- 
bouse  is  vested  exclusively  in  the  Inhabit- 
ants. But  it  is  urged  that,  altboagh  not 
originally  binding  upon  the  district,  the 
contract  has  been  ratified  by  the  conduct 
of  the  inhabitants  since  the  erection  of  the 
school-house,  and  the  issuing  of  the  war- 
rants representing  the  alleged  contract 
price  therefor.  While  we  do  not  wish  to 
be  considered  as  assenting  to  this  view  of 
the  evidence,  we  will  assume  for  the  pur- 
pose of  this  opinion  that  there  was  suffi- 
cient evidence  of  ratification  to  submit  to 
the  Jury.  Still  we  think  the  court  would 
have  been  Justified  In  rendering  judgment 
for  defendant.  Ntiy,  we  hold  It  would 
have  been  the  duty  of  the  court  to  give 
such  judgment.  Ratification  Is  equivalent 
only  to  original  authority,  and  we  are  of 
opinion  that  the  inhabitants  under  the 
statute  had  no  authority  to  direct  the 
building  of  a  scbool-bonse  whose  cost 
would  exceed  the  funds  provided  for  that 
purpose.  We  hold  that  this  contract  was 
void,  not  only  for  want  of  power  in  the 
district  to  make  It,  but  because  prohibited 
by  the  spirit  and  necessary  implication  of 
the  statute. 

The  sections  of  the  act  essential  to  the 
solution  of  this  question  are  as  follows: 
"Sec.  29.  The  Inhabitants  qualified  to  vote 
at  a  school-district  meeting  lawfully  as- 
sembled shall  have  power  *  *  *  (4)  to 
designate  by  vote  a  site  for  a  scbool- 
bonse:  (6)  to  vote  a  tax  annually  not  ex- 
ceeding one  per  cent,  on  the  taxable  prop- 
erty of  the  district  as  the  meeting  shall 
deem  sufficient  to  purchase  or  lease  a  site, 
and  to  build,  hire,  or  purchase  a  school- 
bouse,  and  to  keep  the  same  in  repair. " 
"Sec.  Sd.  The  district  board  shall  pur- 
chase or  lease  such  site  for  a  schoul-honse 
as  shall  have  been  designated  by  the  vot- 
ers at  a  district  meeting,  fai  the  corporate 
name  thereof,  and  shall  build,  hire,  or  pur- 
chase such  school-bouse  as  the  voters  of 
the  district  in  a  district  meetingsball  have 
agreed  upon  out  of  the  funds  provided  for 
that  purpose."  Laws  1879,  e.  14.  The 
manifest  purpose  of  this  legislation  is  to 
prevent  the  district,  unless  bonds  are  to* 
sued  under  chapter  24  of  the  Laws  of  1881, 
from  either  mortgaging  the  future  re- 
sources, or  Increaring  beyond  1  per  cent, 
of  the  assessed  valuation  the  present  bur- 
den of  tbelnbabltants  of  thedtotrict.  The 
inhabitants,  in  meeting  lawfully  assem- 
bled, select  a  site,  direct  the  building  of 
the  school-house,  and  levy  1  per  cent,  tax 
to  pay  for  the  same.  It  is  oat  of  the 
funds  provided  for  that  purpose  that  the 
board  is  to  build  and  pay  tor  the  house. 
The  funds  provided  for  that  purpose  are 
those  on  band,  or  subject  to  collection  for 


that  purpose,  and.  In  addition,  tbs 
amount  which  can  be  raised  by  a  levy  of 
a  tax  of  not  exceeding  1  per  cent,  on  the  as- 
sessed valuation  of  the  district;  and  the 
tax  must  be  levied  before  it  can  be  said 
that  the  funds  are  provided.  Tbelnbablt- 
ants cannot  in  any  one  year  levy  this 
maximum  tax  for  any  number  of  years  In 
advance.  No  funds  can  be  deemed  an  pro- 
vided for  that  purpose  which  the  district 
has  not  then  on  hand  for  that  purpose, 
or  subject  to  collection,  qt  whkb  it  has 
not  levied  a  tax  to  raise.  As  to  future 
levies,  the  fund  cannot  besaid  to  be  a  fund 
provided,  but  Is  a  fund  to  be  provided  in 
the  future.  The  contract  price  for  the 
school-house  In  question  was  96,000,  or 
over  80  per  cent,  of  the  assessed  valua- 
tion of  the  district.  If  this  contract  were 
valid,  those  Inhabitants  who  were  not 
willing  that  such  an  expense  should  be 
made  would  be  forced  td  pay  over  SO  times 
the  maximum  tax  that  can  be  levied  for 
that  purpose  in  any  one  year,  or  the  fut- 
ure taxing  power  of  the  district  for  that 
purpose  would  be  anticipated  and  de- 
stroyed for  years  to  come.  The  «vils  of 
an  Indebtedness  in  the  form  of  warrants 
to  be  paid  in  the  remote  future  is  illus- 
trated In  this  case.  These  warrants  were 
sold  at  70  cents  on  the  dollar;  and  every 
contractor  with  a  district  who  expects 
pay  In  warrants  all  of-wbicb  cannot  pos- 
sibly be  paid  until  after  the  lapse  of  years, 
and  who  Is  faced  with  the  neceesity  of 
raising  money  upon  them  by  a  sale  at  a 
discount,  must,  to  save  himself,  cbarge 
the  district,  in  excess  of  what  he  would 
otherwise  charge  It,  enough  to  make  good 
hto  loss,  and  In  this  way  the  loss  becomes 
the  loss  of  the  district.  Moreover,  such 
warrants  bear  a  much  higher  rate  of  Inter- 
est than  bonds  which  can  be  sold  usually 
at  par,  bearing  a  moderate  rate  of  inter- 
est. That  this  evil  was  intended  to  be 
prevented  by  this  statute,  and  that  our 
Interpretation  of  the  statute  Is  in  harmony 
with  the  will  of  the  legislature,  Is  evinced 
by  chapter  24  of  the  Laws  of  1^1,  which 
authorizes  school-districts  to  bond  for  the 
building  of  a  school-house.  This  act  was 
doubtless  passed  to  enable  a  scbool-dls- 
trlct  to  raise  immediately  tor  that  pur- 
pose a  sum  which  in  many  districts  could 
be  brought  together  only  after  years  of 
maximum  taxation.  And  this  act  con- 
tains a  positive  restriction  against  every 
district  not  in  a  town  or  city  containing 
more  than  1,000  inhabitants  limiting  Its 
authority  to  bond  to  the  amount  of  f  1,- 
600.  No  other  district  can  bond  for  more 
than  5  per  cent,  of  Its  assesseil  valuation. 
Why  this  limitation,  If  every  district  could 
build  a  scbuol-house  costing  many  times 
the  sum  limited,  and  create  a  valid  indebt- 
edness for  such  amount  by  the  Issue  of 
warrants?  These  warrants  In  this  case, 
it  valid,  created  when  Issued  a  present  lia- 
bility, which  could  have  been  put  in  Judg- 
ment to  bang  over  the  district  as  an  in- 
cubus forever  In  the  absence  of  legislative 
relief;  for  the  annual  interest  upon  this 
debt— feOO— (10  per  cent,  on  f6,000)  would 
exceed  yearly  by  over  f400  the  maximum 
tax  which  could  be  levied  to  apply  there- 
on. The  Increase  In  the  assessed  valua- 
tion might  nltlraately  enable  the  district 
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to  dlBcbarge  the  annual  lntm«at,  bnt  the 
payment  ol  the  princlpcd  moat  await  a 
change  in  the  law.  An  evidence  of  indebt- 
edneea,  whoae  Intereat  cannot  for  years 
be  tnliy  paid,  whose  principal  can  be  dis- 
charged only  In  the  event  of  leeialatlve  in- 
terference, mast  have  but  little  value  In 
the  market,  and  will  inevitably  bring  to 
the  treasury  of  the  district  much  less  than 
its  face  ralne.  The  inhabitants  of  the  dis- 
trict in  any  one  year  jirere  not  to  be  per- 
mitted tbas  to  .waste  the  property  of  fut- 
ure inbabltanta,  and  create  hardens,  in 
excess  ot  the  benefits  reo^ved,  to  be  there- 
after Imposed  upon  property  and  values 
which  should  subsequently  come  onder 
*the  taxing  power  of  the  district.  Oar 
views  And  support  In  the  decision  of  the 
territorial  supreme  court  In  Farmers'  etc.. 
Bank  v.  Bchool-Dist.  No.  68,  (Dak.)  42 
N.  W.  Rep.  7«7.  We  find  nothing  in  Cairt- 
tal  Bank  v.  Scbooi-Dist.  No.  96,  Id.  774,  de- 
cided by  the  same  court  at  the  same  term, 
at  war  with  the  other  deciirion.  It  is  true 
that  in  the  first  ease  the  court,  while  fa- 
voring the  construction  we  adopt,  limited 
the  scope  ot  its  decision  to  the  denial  ot 
the  right  to  ereate  a  present  indebtedness 
by  the  iasna  ot  warrants  payable  Immedl- 
atei^  in  exeess  of  the  amount  of  tax  that 
could  be  levied  during  the  year  the  debt 
was  contracted.  This  Is  the  doctrine  ot 
Uinneeota  under  a  similar  statute,  but  we 
cannot  give  it  our  assent.  It  the  contract 
to  build  the  school-bouse  is  valid,  we  see 
notblug  in  the  statute  to  prevent  theissulng 
of  warrants  to  pay  the  contract  price  there- 
for, payable  immediately,  and  such  war- 
rants the  creditor  Is  entitled  to.  If,  as  we 
bold,  the  policy  of  the  law  condemns  the 
extravagant  debt.  It  is  of  no  importance 
whether  the  debt  is  payable  at  once  or  in 
the  future.  It  is,  in  tact,  payable  in  the 
future,  although  the  warrant  is  due  imme- 
diately, for  a  judgment  recovered  upon 
such  warrant  can  besatistledonlytroman 
InsnlBclent  tax  to  be  levied  for  years  be- 
fore toll  payment  can  be  made.  Wedo  not 
bdleve  that  the  legislature  intended  that 
these  municipal  eorporattous,  intrusted 
wltii  so  few  duties,  posseesing  such  meager 
powers,  so  dwarfed  in  their  stature  that 
they  bear  but  taint  resemblance  to  the 
more  perfect  forms  ot  municlpulltles, 
ahonld  possess  authority  to  mortgage 
their  taxing  power  so  heavily  that  the  in- 
terest uf  the  debt  could  not  be  fully  dis- 
charged; that  the  principal  itself  muatre- 
uaain  forever  unpaid.  Bspeclally  strong 
are  we  In  this  view  when  we  consider  that 
the  samecorporatlons  have  been  given  au- 
thority to  borrow  on  district  hon  Js  a  lim- 
ited sum  of  money  for  the  very  purpose 
of  building  school-houses.  This  act  pro- 
vides fully  for  the  payment  of  the  Interest 
on  the  bonds  and  the  extinction  of  their 
principal  by  the  creation  ot  a  stuking  fund 
to  be  aerived  from  a  tax  of  two  mills.  No 
means  of  paying  the  warrant  indebtedness 
or  the  Interest  thereon  are  designated,  and 
this  points  strongly  against  the  power  to 
ereate  such  an  indebtedness.  It  la  true  that 
a  tax  of  five  mills  may  be  levied  for  the 
porpose,  among  other  things,  of  discharg- 
ing any  debts  ot  the  district  lawfully  in- 
curred, bnt  only  little,  if  any,  of  this  could 
ever  Im  available  to  apply  on  the  interest 


and  principal  ot  such  warrants,  as  this  Is 
ail  the  tax  there  can  be  levied  to  furnish 
the-fumituru  and  necessary  apparatus  for 
the  school-house  of  the  district.  The  lan- 
guage ot  the  supreme  court  of  Wisconsin 
in  Kane  v.  School-Dlst.  No.  8,  62  Wis.  602, 
9  N.  W.  Rep.  469,  meets  our  full  approval: 
"  We  entertain  very  grave  doubts  whether 
the  board  and  the  voters  of  the  district 
combined  can  make  a  contract  payable 
out  of  funds  not  intended  to  be  voted  or 
raised  by  taxation  during  the  current 
year,  except  by  taking  siKh  proceedings 
in  the  particular  cases  autborlced,  as  are 
necessary,  under  the  statute,  to  make  a 
loan  in  behalf  of  the  district.  If  they  can, 
then  it  would  be  wholly  unnecessary  to 
make  any  loans  on  behalf  ot  a  district, 
and  the  district  might  during  any  current 
year  incur  such  nn  amount  ot  indebted- 
ness, to  be  charged  upon  the  funds  uf  suc- 
ceeding- years,  as  to  absorb  all  the  taxes 
which  could  be  lawfully  collected  In  such 
years,  and  leave  the  district  wholly  with- 
out resbnrces,  except  by  a  repetition  of  the 
same  system  ot  mortgaging  the  future  tor 
the  necessities  ot  the  present.  Either  this 
result  would  follow,  or,  it  such  liabilities 
were  held  to  be  debts  lawfully  Incurred  by 
the  district,  then  the  tax-payers  of  the  dis- 
trict could  be  compelled  to  raise  tbe  neces- 
sary amount  to  pay  the  same  at  the  time 
agreed  upon  for  their  payment,  notwith- 
standing such  sum  might  exceed  tbe  limit 
fixed  by  the  statutes  for  raising  money  by 
taxation  tor  tbe  purposes  tor  which  the 
debt  was  incurred.  It  seems  to  be  the 
policy  ot  tbe  lu  ws  of  this  state  to  restrict 
the  expenditures  ot  tbe  towns,  cities,  coun- 
ties, and  school-districts  within  certain 
specified  limits;  and  in  the  rase  of  school- 
districts  it  has  put  a  very  effectual  re- 
straint upon  such  expenditures  by  fixing 
a  limit  to  tbe  amount  which  can  be  law* 
fully  collected  from  the  tax-payers  uf  the 
district  for  school  purposes  In  any  one 

frear.  To  give  proper  force  to  these  legls- 
atlve  restrictions  it  would  seem  necessary 
to  restrain  the  district,  as  well  as  its  of- 
ficers, from  contracting  debts  drawing  in- 
terest, which  can  become  a  lawful  charge 
upon  the  future  resources  thereof. " 

The  district  could  not  estop  Itself  from 
setting  up  this  plea  of  ultra  vina  by  any 
act  on  its  part,  nor  could  it  ratify  what 
it  had  no  power  originally  to  do,  nor  can 
it  be  made  liable  tor  the  value  received. 
The  contract  out  ot  which  the  warrants 
grew  was  not  msrely  beyond  the  power  of 
the  corporation;  it  was  prohibited  by  tbe 
spirit  and  policy  of  the  law.  An  express 
prohibiliun  would  not,  as  we  construe  tbe 
statute,  add  any  strength  to  this  view  of 
the  case.  The  law  will  not  imply  a  tlrom- 
tse  to  pay  against  its  own  prohibitions. 
nor  will  the  courts  suffer  a  pulley  once  de- 
clared to  be  defeated  by  the  receipt  ot  tlie 
benefits  ot  a  contract  which  that  policy 
condemns.  The  spirit  ot  the  legislatiun 
we  have  beeu  considering  is  that  tliese 
small  and  leeble  corporations  shall  keep 
within  very  narrow  bounds  in  their  ex- 
penditures; and  an  implied  liability  for 
an  amount  in  excess  of  that  limit,— per- 
haps enormously  in  excess, — because  ot 
value  received,  would  bring  the  wisdom 
and  strength  of   a  salutary   policy    to 
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naught.  The  sovereign  power,  by  Uinlt- 
Ing  the  capacity  of  the  inhabitants  of  this 
as  well  as  of  other  districts  to  contract 
indebtfxlneSB,  determined  to  8av«  them 
from  the  evil  effects  of  temporary  extrava- 
gance. This  court  is  now  asked  by  Its 
Judgment  nevertheless  to  visit  the  conse- 
quences of  such  extravagances  upon  their 
heads.  The  doctrine  that  there  is  no  Im- 
plied liability  against  the  law's  prohibi- 
tion or  policy  is  sound  on  principle.ls  sup* 
ported  by  numerous  precedents,  and  the 
question  is  not  open  to  debate  in  this  Jn- 
risdiction.  Bank  v.  Willow  Liake  Uchool 
Tp.,  (N.  D.)  44  N.  W.  Rep.  1002.  This  con- 
troversy llluBtrates  the  wisdom  of  the  rule 
we  enunciate.  This  contract,  if  valid, 
would  mortgage  the  entire  property  of 
the  district  for  one-third  of  its  assessed 
▼aloe,  and  the  equivalent  for  this  enor- 
mous incumbrance  would  be  only  a  school- 
house.  Place  no  limit  upon  the  power  of 
the  Inhabitants,  and  it  would  be  easy  for 
corrupt  men  to  secure  and  wield  the  con- 
trolling power  in  sparsely  settled  districts, 
and  create  obligations  binding  upon  the 
district  so  appalling  in  amount  as  to  drive 
out  its  Inhabitants,  and  prevent  others 
from  settling  within  Its  borders.  It  is 
gratifying  that  In  this  case  law  and  Jas- 
tlce  go  hand  in  hand.  The  question  of 
legal  fraud  is  not  Iwtore  us,  bat  he  indeed 
must  be  obtuse  who  eannot  And  corrup- 
tion in  the  conception  and  consummation 
of  this  school-house  project.  No  commu- 
nity, without  being  the  victim  of  fraud, 
would  ever  burden  Itself  to  build  a  school- 
bouae  with  a  debt  equal  to  one-third  of  Its 
entlm  wealth.  The  loss  may  f-tU  upon 
one  guiltless  of  any  participation  in  or 
actual  knowledge  of  that  fraud ;  but,  had 
the  plaintiff  made  those  inquiries  touching 
the  purpose  for  which  these  warrants 
were  issued,  and  respecting  the  assessed 
valuation  of  the  district,  which  the  law's 
behests  and  common  business  prudence  re- 
quired, suspicion  of  fraud  must  have  been 
aroused.  'The  Judgment  of  the  district 
court  is  affirmed.    All  concur. 

ON  BEBEARINO. 

(March  Id,  1801.). 

We  see  no  reason  to  alter  our  views 
in  this  case.  On  the  contrary,  we  are 
strengthened  in  our  opinion.  We  will  dis- 
cuss the  new  arguments  advanced  by  ap- 
pellant's counsel.  It  is  said  that  the  stnt- 
ute  designates  three  distinct  school-dis- 
trict funds,— one  for  the  erection  of  school- 
houses,  etc.,  for  the  purchase  of  school- 
sites,  and  the  payment  of  debts  contracted 
for  that  purpose  and  called  the  "school- 
bouse  fund;"  a  second  for  rent,  repairs, 
fuel,  etc.,  known  as  the 'contingent  fund;** 
and  a  third  for  the  payment  of  teachers' 
wages,  named  the  "teachers' fund."  Hec- 
tlon  62.  And  it  is  then  Insisted  that  when 
the  statute  limits  the  power  of  the  district 
board  to  build  a  school-house  out  of  the 
funds  provided  for  that  purpose  the  only 
object  of  the  statute  Is  to  point  out  the 
particular  fund  among  these  three  funds 
out  of  which  the  school-bouse  shall  be 
built.  In  the  first  place,  no  necessity  for 
such  a  provision  existed,  if  that  was  de- 
signed to  be  its  scope  and  meaning.    The 


legislature  had  alraady  is  explicit  terms 
provided  how  each  of  these  three  funds 
should  be  applied,  and  the  use  of  any  por- 
tion of  these  funds  for  a  purpose  not  au- 
thorised would  have  been  illegal  without 
additional  legislation.  Neither  the  teach- 
ers' fund  nor  the  contingent  fund,  except 
by  virtue  of  some  special  provision  au- 
thoriilng  such  a  course,  could  be  used  to 
build  a  school-house.  "The  district  treas- 
urer shall  separate  the  moneys  recdved 
from  the  county  treasurer  by  district  tax 
into  the  different  funds  in  propo]:tion  to 
the  rates  of  taxes  levied  by  the  district, 
and  shall  keep  a  separate  account  with 
each  fund  in  a  suitable  and  permanent 
book  of  record  to  be  provided  by  the  dis' 
trict  board.  He  shall  pay  no  order  which 
does  not  spedty  the  fund  on  which  It  Is 
drawn,  and  the  nan  to  which  the  money  is 
applied. "  Id.  Moreover,  the  language  of 
section  68  is  fatal  to  this  construction. 
The  section  does  not  provide  that  the  dis- 
trict board  shall  build  tiie  scbool-booae 
out  of  the  "fund  "provided  for  that  pur- 
pose, bnt  out  of  the  "funds'^  provided  for 
that  purpose.  If  the  object  of  the  legisla- 
ture was  tu  .designate  the  particular  fund 
as  contradistinguished  from  the  two  other 
funds,  the  singular,  and  not  the  plural,  of 
the  word  wonM  have  been  employed.  All 
through  section  62tbeslngulariaempIoyed 
in  designating  each  fund ;  and  In  section 
44  the  same  care  in  the  use  of  the  word  is 
manifested.  Bo  long  as  it  is  used  to  dis- 
tingnish  these  three  funds  the  singular  is 
employed.  But  when  we  reach  tbe  provis- 
ion authorising  the  treasurer  to  make  an 
indorsement  upon  a  warrant  because  not 
paid  for  want  of  money  the  statute  spealcs 
of  "funds."  "Each  order  shall  specify 
whether  tbe  money  Is  to  be  paid  from  the 
teachers'  fund,  the  contingent  fund,  or  tbe 
school-house  fund ;  and.  In  case  the  treas- 
urer hs  no  mbney  in  the  fund  drawn  upon 
to  pay  such  school  warrant,  he  shall  in- 
dorse it, '  Not  paid  for  want  of  funds.' " 
It  is  apparent  that  whenever  the  legisla- 
ture intended  in  this  act  to  refer  to  a  par- 
ticular fund  to  the  exclusion  of  tbe  other 
funds  they  used  the  word  "fund"  for  that , 
purpose;  and  on  tbe  other  hand,  when 
they  employed  the  word  "funds"  their 
purpose  was  to  refer  to  moneys  generally, 
and  not  to  refer  to  any  special  fund,  as 
distinguished  from  all  others.  Nor  can  it 
be  inferred  from  this  provision  imposing 
the  duty  on  the  treasurer  to  make  the  in- 
dorsement "Not  paid  for  want  of  funds" 
that  it  was  the  purpose  of  the  legislature 
that  debts  might  be  contracted  to  any  ex- 
tent, and  therefore  in  excess  of  tbe  ability 
of  the  district  to  meet  them  out  of  tbe 
taxes  of  the  current  year.  This  provision 
has  reference  solely  to  those  frequent,  but 
temporary,  deficits  in  the  treasury  arising 
from  the  fact  that  debts,  although  con- 
tracted subsequently  to  the  levy  of  a  tax 
to  pay  them,  may  fall  doe  before  the  taxes 
are  collected.  Even  when  the  last  day  of 
payment  has  arrived  there  Is  no  certainty 
that  it  will  witness  the  full  discharge  ot 
this  important  duty  to  the  government. 
Tbe  experience  of  mankind  Justifies  the 
conclusion  that  some  portion  of  the  tax 
will  be  withheld  until  payment  Is  coerced. 
Inability  to  pay,  a  determination  to  test 
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the  legality  of  tbe  tax,  the  Injanction  of  a 
court  restrainiiiK  Its  collection,  are  among 
the  many  caases  wliicb  almost  InTarlably 
keep  a  portion  of  tbe  levy  from  tbe  public 
treasury  beyond  tbe  day  when  it  should 
have  been  paid  in.  It  may  be  stated  as  a 
rule  practically  without  exception  tbat 
some  portion  of  the  debts  of  a  schpol-dls  • 
trlct  will  become  payable  before  tbe  funds 
provided  for  that  purpose  are  on  band  to 
be  applied  in  eztingnishmentof  such  debts. 
It  is  in  the  light  of  these  facta  that  we  are 
to  (Sonstrae  the  requirement  tbat  tbe  treas- 
arer  shall  make  the  indorsement, " Not 
paid  for  want  of  funds. "  Nor  is  there  any- 
thing in  that  provision  authorising  tholevy 
of  a  tax  of  five  mills  to  pay,  among  other 
things,  "debts  or  liabilities  of  the  dtotrict 
lawfully  Incurred  "  to  warrant  tbe  conten- 
tion of  appellant.  The  Insignificance  of 
this  tax,  especially  when  it  is  considered 
tbat  it  is  1^8  only  tax  which  ran  be  levied 
for  tbe  purpose  of  furnishing  tbe  scbool- 
taouse  with  usbool  furniture,  apparatus, 
etc.,  la  conclusive  that  the  object  was  not 
to  provide  means  of  discharging  debts  un- 
limited in  amoant ;  but  to  meet  these  lia- 
bilities which,  through  the  fvilure  to  col- 
lect in  full  the  amount  of  a  levy  for  any 
other  purpose,  or  by  reason  of  any  other 
pecDllar  cause,  might  find  no  funds  for 
their  payment.  Suppose  tbe  debt  for 
building  a  acbool-bouse  is  precisely  the 
amount  of  tbe  levy  for  that  purpose,  but 
because  it  falls  doe  before  tbe  funds  are  on 
hand,  and  because  the  warrant  issaed  to 
represent  Itla  indorsed  "Not paid  forwant 
of  funds, "  the  debt  bears  Interest  at  the 
rate  of  10  per  cent.  The  collection  of  the 
fall  amonntof  tax  would  leave  the  interest 
anprovided  (or;  and,  being  a  valid  claim, 
It  was  entirdy  proper  tbat  some  provision 
should  be  made  for  its  payment.  We  have 
tbat  provision  in  the  section  which  de- 
clares that  the  tax  of  five  mills  may  be 
nsed  for  the  purpose,  among  others,  of  dis- 
charging any  debts  or  llabilties  of  tbe  dis 
trlct  lawfully  incurred. 

We  do  not  see  bow  It  Is  possible  to  sub- 
ject the  school-district  to  liability  for  tbe 
value  received  in  this  case  without  over- 
tbrowlng  what  we  regard  as  the  settled 
policy  of  tbe  leglslatnte  touching  such  dis- 
tricts. We  befieve  that  tbey  were  not  to 
contract  debts  in  building  school-houses 
beyond  their  present  power  to  provide 
funds.  An  express  declaration  that  such 
vras  tbe  legislative  purpose  wonld  not 
Rtrengtben  our  convictions  In  this  respect. 
Tbe  people  were  to  be  protected  against 
their  own  temporary  extravagance.  A 
large  body  of  non-voting  tax.payers,  wo- 
men, minors,  foreigners  who  had  not  de- 
clared thdr  intention  to  become  citlseqa, 
and  non-residents,  were  to  be  saved  from 
the  extravagance  of  voters.  Frauds 
might  be  easily  perpetrated  in  sparsely 
settled  districts.  These  were  some  of  tlie 
considerations  which  led  the  legislature 
to  confer  only  such  power  to  create  ln> 
debtednesa  as  was  commensurate  with 
tbe  ability  of  tbe  district  to  dl^cburge  it 
by  funds  on  hand  or  under  the  control  of 
the  district  by  reason  of  tbe  levy  of  a  tax 
tor  that  purpose.  There  exists  an  inti- 
mate connection  between  the  power  of 
manlclpallties  to  create  indebtedness  and 


the  ability  to  discharge  it  by  taxation. 
In  no  other  manner  can  municipal  or 
Qoas/ municipal  corporations  meet  their 
obl^utlons.  Property  used  for  public 
purposes  cannot  be  touched ;  money  must 
be  brought  into  the  treasury  b.v  taxation 
to  pay  debts.  Having  specially  author- 
ised the  building  of  a  school-bouse  out  of 
funds  provided  tor  that  purpose,  the  stat- 
ute clearly  prohibits theerectlon  of  school- 
houses  In  any  other  manner  or  under  any 
other  circumstances.  An  express  probibi' 
tlon  would  have  manifested  tbe  same  pur- 
pose in  only  a  different  form.  Said  tbe 
court  In  Clark  v.  School-Dlst.  No.  1,  78  111. 
474:  "The  authority  given  to  school  di- 
rectors by  statute  to  '  appropriate  to  tbe 
purchase  ol  libraries  and  apparatus  any 
surplus  fund  afteRall  necessary  school  ex- 
penses are  paid,'  is  a  limitation  of  their 
power  to  make  such  purchases  to  the  cir- 
cumstances named,  and  is  an  Implied  re- 
striction of  any  power  to  purchase  gener- 
ally on  credit.  A  purchase  of  such  articles 
by  the  school  directors  on  a  credit  when 
It  does  not  appear  tbat  there  were  any 
surplus  funds  after  all  necessary  school  ex- 
penses were  paid  applicable  to  such  pur- 
chase, is  void,  and  there  Is  no  contract  Im- 
plied by  law  to  pay  for  articles  thus  pur- 
chased arising  from  their  receipt  and  use. 
The  only  remedy  of  the  seller  under  such 
circumstances  Is  to  reclaim  the  property 
Itself."  Hee,  also,  Dickinson  v.  City  of 
Poaghkeepele,  75  N.  1.  65,  cited  with  ap- 
proval in  People  v.  Gleason,  121  N.  Y.  631- 
6S4,  35  K.  E  Rep.  4;  Addis  v.  City  of  Pitts- 
burgh, 85  Pa.  St.  879.  In  Farmers'  etc., 
Bank  v.  Scbool-Dlst.  No.  58,  (Dak.)  42  N. 
W.  Rep.  767,  the  court,  referring  to  this 
statute,  said :  "  School-districts  are  corpo- 
rations created  for  special  purposes,  and 
have  only  such  powers  as  are  specially 
granted  by  the  legislative  enactment,  and 
those  that  are  necessarily  implied  to  ac- 
complish the  objects  for  which  tbey  are 
created.  The  specification  of  these  pow- 
ers by  the  statute  under  which  they  are 
organised  restrains  them  from  tbe  exer- 
cise of  other  powers  than  tbose  granted, 
and.  such  as  must  be  implied  to  enable 
them  to  effect  the  object  of  the  grant,  and 
operates  to  restrain  them  from  the  exer- 
cise of  other  powers ;  and  In  tbe  discharge 
of  theirdntles  and  the  exercise  of  tbe  pow- 
ers granted  tbey  are  governed  and  re- 
strained by  the  provisions  of  tbe  law  un- 
der which  they  are  created.  Where  the 
law  specifically  defines  their  powers  the 
legal  presnmpUon  Is  that  they  are  prohib- 
ited from  the  exercise  of  any  others  than 
those  absolutely  essential  to  enable  them 
to  accomplish  the  purposes  of  the  grant." 
Said  the  court  In  Gelpcke  v.  City  of  Du- 
buqoe,  1  Wall.  220:  "What  is  ImpUed  In  a 
statute  is  as  much  a  part  of  it  as  what  is 
expressed. "  In  City  of  Evansvllle  v. State, 
118  Ind.  426,  21  N.  E.  Rep.  267,  the  court 
states  It  as  well  settled  tbat  "a  law  may 
be  within  the  inhibition  of  tbe  constita- 
tlon  as  well  by  Implication  as  by  expres- 
sion." It  will  be  noticed  that  nowhere 
are  the  inhabitants  generally  authorised 
to  build  school-houses.  Tbey  have  power 
to  votea  limited  tax  for  that  purpose,  and 
the  district  board  shall  build  sucb  school- 
house  as  the  Inhabitants  designate  at  a 
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district  meeting;  not  on  tbe  credit  of  tbe 
district,  not  by  anticipating;  its  revennes 
tor  years  to  come,  bat  only  oot  ol  funds 
then  actually  provided  tor  that  purpose. 
Tbis  is  all  tbe  authority  tbe  Inbabltants 
possess,  and  every  tax-payer  has  a  right 
to  Insist  that  it  la  all  they  shall  exercise, 
and  that  his  property  shall  not  be  bur- 
dened becanse  ot  tne  receipt  ot  value 
against  tbis  wise  restrictive  policy  ot  the 
law.  It  is  not  strictly  accurate  to  assert 
that  a  municipal  corporation  is  invaria- 
bly benefited  to  tbe  extent  ot  value  re- 
ceived wbeq  that  value  has  assumed  the 
form  of  immovable  property.  It  would 
be  far  from  the  truth  to  state  that  a 
school-district  poor  in  treasury  and  in  tbe 
taxable  property  of  its  inhabitants,  and 
requiring  but  a  small  school-house  to  ac- 
commodate its  pupils,  would  be  benefited 
to  the  extent  ot  its  value  by  the  erection 
of  such  a  school  buildiug  as  would  be  a 
credit  to  some  threat  metropolis.  Private 
business  corporations,  when  transcend- 
ing their  powers  in  the  purchase  of  prop- 
erty, should  be  held  responsible  for  the 
actual  value  of  tbe  property  received,  be- 
cause, being  organised  for  purposes  of 
trade,  ttaey  have  power  to  dispose  of  soeb 
property  in  tbe  same  manner  as  individu- 
als. Bchool-bouses  are  not  erected  tor  sale 
or  for  speculation,  and  tbe  benefit  to  tbe 
district  is  not  to  be  determined  by  any 
market  price,  but  by  their  value  for  use 
for  tbe  specific  purpose  for  which  tbe^ 
were  erected.  For  sucb  purpose  a  school- 
house  costing  many  thousands  ol  dollars 
might  be  no  more  valuable  than  one  cost- 
ing only  as  many  hundred.  There  is, 
therefore,  a  good  reason  for  making  a  dis- 
tinction between  private  and  municipal 
corporations  in  determining  wbetbw  an 
act  in  excess  of  power  is  prohibited  in  the 
sense  that  it  cannot  form  the  baais  of  a 
claim  even  for  value  received.  We  do  not, 
however,  wish  to  be  understood  that  In 
every  case,  and  under  all  circumstances, 
no  recovery  can  be  had  on  gaantam  mep- 
alt  where  a  contract  of  a  municipality  isin 
excess  of  its  powers.  We  decide  merely 
this  case.  While  satisfied  that  the  defense 
which  we  sustain  will  work  lustice  in  this 
case,  we  are  not  unmindful  of  the  fact 
that  there  may  be  instances  in  which  to 
Insist  upon  it  will  savor  somewhat  of  re- 
pudiation,— where  a  school-house  only 
commensurate  with  tbe  needs  of  tbe  dis- 
trict bas  been  erected  fairly  and  with  the 
assent  of  all  the  people.  We  feel  confident 
that  In  such  casra  a  sense  of  honor  will 
prompt  tbe  people  to  brush  aside  this  par- 
ticular defense  of  want  of  power,  and 
,  move  them  to  pay  that  which  the  law,  in- 
deed, but  not  conscience,  would  Justify 
tbem  in  withholding.  Tbe  Judgment  to 
affirmed.    All  concur. 


Pbopub  ex  re/.  Clippert  v.  Dbtboit  &  8. 
Plank-Uoao  Co. 

ISupreme  Court  of  Michigan.    Feb.  S8,  ISBl.) 

Application  tor  leave  to  file  an  informa- 
tion in  tbe  nature  ot  qao  watraoto. 

Ed  wla  F.  Cooely,  tor  relator.  C  A, 
Kent,  tor  respondent. 


Pbr  Cdkiam.  At  the  last  term  of  this 
court  we  refused  tbe  attorney  general's 
application  for  leave  tu  file  an  informa- 
tion in  the  nature  of  a  quo  warraDto,^  bas- 
ing our  ruling  upon  tbe  case  of  Detroit 
V.  Detroit  &  H.  Plank-Road  Co..  43  Mich. 
140-149.  6  N.  W.  Rep.  275.  Tbe  application 
has  been  renewed  through  a  motion  for 
a  rehearing,  and  briefs  have  been  filed. 
Our  attention  bas  been  called  to  the  issues 
involved  in  that  case.  We  are  satisfied, 
upon  a  more  thorough  examination  of  the 
petition  in  this  case,  and  of  the  Detroit  & 
iiowell  Plank-Boad  decision  and  record, 
that  there  are  Issues  presented  upon  tbis 
application  wblcb  were  not  involved  or 
decided  in  the  case  referred  to,  and  we 
think  that  leave  should  be  granted,  and  it 
to  so  ordered. 


KONRAO  T.  ZnUtEBMANN  Ot  hL 

{Supreme  Oowrt  ctf  Wlaoonttn.  Manh  17, 1891.) 
Dbbds — Sbttino  AatDi — Ustdus  IsrvavscE. 
In  an  action  to  set  aside  a  deed  to  plain- 
tiff's step-son,  on  the  gronnd  of  nndoe  influence, 
it  appeared  that  defendant  had  lived  with  and 
worked  for  plaintiff  since  his  boyhood.  Disputes 
arose  between  them,  and  ae^andant  sited  plaintilf 
for  91,900,  whloh  he  olalmed  as  wages  sinoe  he 
oame  of  see.  A  settlement  was  baa  by  plaintiff 
enontii^  a  will  devising  his  land  to  defendant 
and  Ills  brother  after  their  mother's  death,  and  a 
contract  to  secnre  to  them  tbe  payment  of  a  cer- 
tain sum  of  money,  which  agreement  was  satis- 
f aotory  to  all  parties.  Defendant  testified  tliat 
without  any  importonlng  trom  him  plaintiff  pro- 
posed to  ohaage  this  arrangement,  and  ezeoute  a 
deed  to  defendant  for  the  land.  The  deed  was 
mad*  by  one  of  defendant's  attorneys,  who  can- 
dnoted  the  whole  transaction,  plainUir  having  no 
one  to  advise  him.  The  papers  were  all  dratm 
in  English,  which  plaintiff  could  neittier  read, 
spealc,  nor  understand,  and  so  he  Itad  to  rely  on 
the  translation  made  bV  defandaat'a  sttomey.  It 
was  shown  that  when  na  learned,  after  the  eze- 
ontion  of  the  deed,  that  he  had  parted  with  the 
control  of  the  place,  he  was  much  dissatisfied. 
There  was  also  evidence  that  his  mind  had  been 
much  impaired  before  these  transacUooa.  field, 
that  the  deed  should  be  set  aside. 

Appeal  from  circuit  court,  Washington 
county. 

P.  CMeara,  tot  appellant.  B»m^  ^ 
Kuecbenmetater,  for  respondents. 

Taylor,  J.  Tbis  action  was  lirought 
by  tbe  appellant  to  set  aside  a  conveyance 
ot  real  estate  made  by  blm  and  the  said 
Maria  Konrad  to  the  respondent  Ewll  Zlm- 
mermann  t>earing  date  March  22, 1888,  for 
100  acres  of  land,  and  also  certain  personal 
property,  consisting  of  horses,  cattle,  and 
tarmlnR  implements.  The  facts  bearing 
upon  the  transaction  sought  to  be  set 
Mide  and  avoided  by  the  plalntilt,  on  tlie 
ground  ot  fraud  and  undue  influence,  are 
briefly  the  following :  In  1874  tha  plaintiff 
was  a  widower,  and  owned  tbe  land  In 
question.  Be  had  several  children  by  a 
former  wife,  but  they  had  all  grown  up, 
and  had  left  his  home,  and  were  support- 
ing themselves.  The  plaintiff  at  that  time 
married  the  said  Maria,  who  was  then  a 
widow  having  five  children,  tbe  eldest, 
Emll,  tbe  respondent,  who  was  then  in  . 
hto  thirteenth  year.  The  others  were 
much  younger.  Maria  had  very  little 
property  of  any  kind,  certainly  not  ex- 


'No  opinion. 
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ceedlmc  91M  In  all.  Immediately  after  tbelr 
marriage,  la  1874,  the  plaintiff  took  hia 
Tvila  and  five  children  to  hla  home  on  hla 
farm.  He  supported  the  children  from 
that  time  qotil  they  were  grown  np,  and 
the  two  boya,  Erall  and  his  brother,  have 
always  Bince  the  marriage  lived  on  eaid 
tarm,  and  assisted  in  working  and  carry- 
lug  on  the  same,  and  having  their  support 
and  maintenance  therefrom.  There  seems 
to  baye  been  no  trouble  in  the  relations  of 
the  family  until  some  time  in  the  tall  of 
the  year  188S.  Shortly  after  £mil  came  of 
age  hit!  step-father  hired  him  and  paid  him 
wages  for  a  few  months  at  the  rate  of  f  15 
per  month,  and  at  the  expiration  of  his 
time  the  father  declined  to  hire  him  for 
wages  longer,  and  at  be  says  told  Emil 
be  could  not  pay  bim  wages  longer,  and 
tbat  be  might  go.  But  Emil  remained 
and  worked  as  he  had  done  before,  getting 
bis  living  and  clothing,  and  small  amounts 
of  spending  money,  as  be  bad  before  be 
became  of  agv.  It  also  appears  in  the  evi> 
dence  that  Home  time  is  1879,  when  the 
plaintiff  was  injured  and  unwell,  be  made 
a  will  by  wbicb  be  devised  and  bequeathed 
tbe  farm  and  all  bis  personal  property  to 
hto  wife,  Maria,  and  constituted  her  the 
sole  execntrix  of  his  said  will.  This  devise 
was  subject  to  the  payment  of  f  25  each  to 
bis  foor  children  by  his  former  wife.  As 
said  above,  tbe  family  lived  in  peace  and 
apparent  contentment  together  on  the 
farm  ontil  tbe  fall  of  1888.  At  that  time 
Emil,  it  seems,  was  not  sattsfled  with  the 
way  he  was  living  and  working  on  tbe 
farm,  and  desired  to  rent  tbe  farm  and 
work  it  himself.  There  was  some  trouble 
grew  oat  of  this.  The  father,  It  seems, 
did  nut  like  tbe  idea  of  giving  up  the  con- 
trol  of  the  farm  to  his  Btep-son  Emil.  It  Is 
also  probable  from  tbe  evidence  that  Emil, 
and  perhaps  Maria,  his  wife,  had  discov- 
ered that  the  plaintiff  bad  destroyed  tbe 
will  made  in  1879.  The  evidence  tends  to 
show  tbat,  daring  the  winter  of  1888-89, 
there  was  considerable  bad  feeling  between 
the  members  of  the  family,  and  at  times 
qaarrels,  and  eariy  In  March,  1889,  Emil 
demanded  of  bis  step-father  tbut  he  should 
pay  him  wages  for  his  work  on  the  farm 
since  be  came  of  age.  This  the  step-father 
refused  todo, and  Emil  then  threatened  to 
sne  bim  for  such  wages,  and  after  some 
contention  about  tbe  matter  Emil  com- 
menced a  suit  against  bis  step-fatber  for 
his  wages,  and  claimed  in  said  action  the 
sum  of  91,200.  Barney  &  Kuecbenmelster 
were  bis  attorneys  in  said  action.  Imme- 
diately npon  being  threatened  with  a  suit 
by  Emil,  tha  plaintUf  consulted  with  Dow 
Mazon,  •  neighbor,  in  whom  be  seemed 
to  bave  eonfldenoe,  as  to  what  he  should 
do  In  tbe  matter.  Mr.  Mazon  advised  him 
to  do  nothing  ontil  an  action  was  cnm- 
romiced.  After  tbe  action  was  commenced, 
Mr.  Msxon  came  to  tbe  houseof  the  plain- 
tiff, and  there,  in  tbe  presence  of  Emil 
and  the  rest  of  the  family.  Induced  the 
plaintiff  to  produce  the  old  will,  which 
then  appeared  to  have  been  destroyed  by 
removing  tbe  namee  of  tbe  testator  and 
of  the  witnesses.  Mr.  Mazon  advised  tbe 
plaintiff  to  make  some  arrangement  with 
Emil  which  would  be  satisfuctory  to  him 
and  to  the  rest  of  tbe  family,  and  with 
v.48N.w.no.5 — 2i 


tbat  view,  on  the  18tb  day  of  March,  1889, 
he  Induced  tbe  plaintiff  to  make  another 
will,  which  be  drew,  and  which  was  duly 
signed  by  the  plaintiff,  and  properly  wit- 
nessed. The  following  is  a  copy  of  this 
will:  "I,  Frank  PbUlp  Konrad,  of  the 
town  of  Polk,  Washington  county,  and 
state  of  Wisconsin,  mindful  of  the  uncer- 
tainties of  life,  do  make  this,  my  last  will 
and  testament,  in  the  manner  following: 
(1)  After  paying  myjust  debts  and  fnnsral 
expenses,!  give  to  my  following  named 
children  each  ($^.00)  twenty -five  dollars: 
Elizabeth  Zeagenbean,  of  Appleton ;  Maria 
Oppermann,  of  town  Folk:  Frank  Kon- 
rad, Sturgeon  Bay;  and  Eatherine  Be- 
uake,  Waahingtou  county.  (2)  AH  tha 
rest  of  my  estate,  both  real  and  personal, 
I  give  to  my  wife,  Maria  Konrad,  to  have 
and  to  hold  so  long  as  she  may  live,  for 
her  sole  benefit  and  nee,  and  upon  ber 
death  to  be  divided  equally  between  ber 
two  sons,  namelr,  EmU  Zimmermann,  of 
the  town  of  Folk,  Washington  county, 
WlBcousin,  and  Bruno  Zimmermann,  of 
tbe  same  place.  (8)  I  nominate  and  ap- 
point Benjamin  Turrk,  of  the  town  »t 
Polk,  executor  of  this  my  last  will  and 
testament,  and  hereby  authorise  bim  to 
compound  and  settle  any  claim  and  de- 
mand against  or  in  favor  of  my  estate. 
Dated  this  18th  day  of  March.  1889.  In 
witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  this  18tb  day  of  March, 
1889.  Franz  Pa.  Konrad.  [Seal.]  This 
instrument,  written  on  both  sides  of  one 
sheet  of  paper,  was  signed  by  this  said  tes- 
tator, and  declared  to  be  bis  last  will  and 
testament,  in  tbe  presence  of  us,  who 
have  signed  our  names  at  his  request  as 
witnesses,  in  his  presence,  and  in  tbe  pres- 
ence of  each  other.  Fb£d  Patow,  of  Cedar 
Creek,  Wis.  Dow  Maxo.n,  of  Cedar  Creek. 
Wis.  At  tbe  same  time  Mr.  Maxon  drew 
up  tbe  following  contract,  which  was  duly 
signed  by  the  plaintiff:  "It  is  hereby 
agreed  between  Frank  Philip  Konrad, 
party  of  the  first  part,  and  Emil  Zimmer- 
mann, and  his  brother,  Bruno  Zimmer^ 
mann, parties  of thesecond  part, thatinfuU 
consideration  of  their  services  already  ren- 
dered, and  services  that  may  hereafter  be 
rendered,  tbe  party  of  the  first  tiart  agrees 
and  promises  to  secure  to  each  of  them 
($500.00)  five  hundred  within  six  months 
after  bis  death,  and  therefore  to  enter  in- 
to a  proper  contract  to  be  drawn  by  S.  S. 
Barney,  obliging  his  administrators,  exec- 
utors, or  assigns  to  pay  to  the  parties  of 
tbe  second  part  the  above  amount  as 
stated.  Dated  this  18th  day  of  March, 
1889.  FuanzPh.  KONRAO."  Emil,  tbe  re- 
spondent, was  present  when  these  papers 
were  drawn  and  executed,  and  the  witness 
Maxon  says  it  was  nnderstood  between 
the  father  and  tbe  boys  tbat  some  other 
writing  should  be  drawn  by  Mr.  Barney, 
one  of  the  attorneys  for  Emil,  to  secure  to 
tbe  boys  the  performance  of  the  contract 
last  above  quoted,  and  that  when  tbat 
was  done  it  would  settle  tbe  matters  be- 
tween Emil  and  bis  father.  Mr.  Maxon 
also  testified  that  he  communicated  with 
Mr.  Barney  in  relation  to  his  drawing  the 
contract  to  secure  the  performance  of  said 
contract.  Mr.  Maxon  testified,  also,  tbat 
the  plaintiff  seemed  anxious  to  keep  bis 
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property  as  long  us  be  llTed,  bnt  that  be 
was  willing  to  pay  Emll  for  his  work.  Mr. 
Ornle,  U  wltneBS  for  the  plaintiff,  testified 
that  on  the  19th  or  20th  of  March,  1889,  be 
talked  with  Emll:  "The  boys  says  the 
old  man  makes  some  paper  out  at  the 
creek.  Maxon  made  It.  I  get  9600,  Emil 
says,  and  my  brother  gets  $500.  We  agree 
together  to  rent  the  land  the  first  year. 
In  the  fall  we  make  a  new  bargain  wltb 
him.  Then  he  made  bis  will.  After  be  is 
dead  it  over  to  blm,  (Emll,)  only  be  is 
boss,— the  old  man,— as  long  as  he  live. 
EiuUsays:  The  first  time  be  didn't  give 
not  $800,  now  be  gives  $300,  and  my  broth- 
er gets,  af terwanls  the  old  man  is  dead, 
$500.  I  told  blm,  that's  good.  He  says 
that's  bis  opinion.  The  first  time  bedidn't 
give  me  $300,  now  I  get  $600.  Sometimes 
looks  like  be  crazy.  Maybe  be  is  crazy. 
Maybe  be  will  be. "  This  evidence  of  the 
witness  Ornle  is  not  disputed  or  denied  by 
the  plaintiff,  and  I  quote  it  for  the  pur- 

Bose  of  Bbowlug  that  what  the  witness 
(axon  testified  to  as  to  tbe  arrangement 
made  between  the  parties  was  understood 
by  Emll  at  the  time,  and  consented  to  by 
him,  and  it  also  confirms  tbe  statement 
made  by  Maxon  that  the  old  man  was 
anxious  to  retain  control  of  matters  as 
long  as  he  lived.  There  is  other  evidence 
in  the  case  showing  that  tbe  plaintiff  was 
disturbed  in  bis  mind  about  bis  affairs, 
and  dnce  tbe  tall  of  1888  there  bad  been 
trouble,  from  time  to  time,  about  his  do- 
mestic affaire.  Even  his  wife  testifies  that 
at  one  time  he  was  away  from  home  three 
days  and  nights  and  stayed  in  the  woods. 
There  is  also  evidence  that  the  old  man 
was  offended  with  Mr.  Barney's  firm  for 
suing  him.  Tbe  dtfendant  claims  that  tbe 
plaintiff,  without  any  importuning  on  bis 
part,  after  signing  the  papers  drawn  by 
Mr.  Maxon  to  settle  tbe  matters,  proposed 
to  change  tbe  whole  thing,  and  deed  tbe 
farm  to  him,  and  sent  to  Maxon's  to  get 
the  papers  be  had  drawn,  and,  when  they 
were  brought  to  the  house,  he  directed 
them  to  be  put  In  the  stove,  and  that  they 
were  brought  to  tbe  house.  On  the  same 
day  they  went  to  West  Bend,  and  had  the 
deed  and  other  papers  drawn,  which  the 
plaintiff  now  seeks  to  set  aside.  Tbe  pa- 
pers Maxon  drew  were  not  put  into  the 
stove,  but  they  were  laid  aside,  and  were 
not  taken  to  West  Bend,  and  the  plaintiff 
had  never  afterwards  asked  for  them. 
Maxon  testifies  that  it  was  his  intention 
to  be  present  at  West  Bend  when  the  paper 
was  to  be  drawn  up  to  secure  the  perform- 
ance of  the  contract  be  had  drawn  for  the 
parties,  and  would  have  been  there  hod  he 
known  that  tbe  parties  were  at  Mr.  Bar- 
ney's for  tbe  purpose  of  settling  these  mat- 
ters. 

The  evidence  shows  that  no  one  was 
present  at  Mr.  Barney's  office  to  act  as 
advisor  on  tbe  part  of  the  plaintiff  when 
the  papers  were  executed  there,  and  Mr. 
Kuecbenmoister,  who  drew  tbe  papers, 
states  that  much  of  the  directions  for 
drawing  them  came  from  Emll,  although 
he  testifies  that  every  part  of  the  papere 
was  fully  explained  to  the  plaintiff  before 
be  signed  them,  and  that  he  thinks  he  fully 
understood  their  provisions,  and  freely 
assented  to  them.  Tbe  evldenceu  however. 


shows  that  the  papers  were  written  Id 
English,  and  that  the  defendant  could 
neither  read,  write,  nor  understand  that 
language,  and  be  necessarily  must  have 
depended  entirely  upon  Mr.  Kuecben- 
meister's  translation  of  the  same  into 
German  tor  the  information  of  the  plain- 
tiff. Tbe  evidence  also  discloses  some 
things  which  happened  shortly  after  tbe 
papera  were  executed,  which  tend  to  indi- 
cate that  tbe  plaintiff  did  not  fully  com- 
prehend tbe  legal  effect  of  tbe  papers  be 
bad  signed,  and  seemed  to  be  greatly  dis- 
appointed and  distressed  to  learu  that  he 
hud  no  farther  control  of  tbe  personal 
property  on  the  place,  especially  tbe 
stock.  We  think  It  unnecessary  to  make 
further  comment  upon  tbe  evidence,  ex- 
cept to  say  that  we  think  it  does  not 
fairly  support  tbe  following  ftndings  of 
fact  by  tbe  learned  circuit  Judge,  via.: 
"(6)  That  at  about  the  time  tbe  said 
Emll  became  of  age  said  plain  tiff  promised 
to  pay  him  wages.  If  he  would  remain  wltb 
him  and  continue  to  work  said  farm,  and 
that  said  defendant  Emil,  becaoee  of  said 
promise,  remained  wltb  said  plaintiff,  and 
worked  his  farm  until  it  was  deeded  t» 
him  as  hereinafter  mentioned,  to-wit,  for 
about  six  years,  but  that  be  received  no 
part  of  bis  wages,  except  bis  necessary 
clothing  and  a  trifling  spending  money. 

(7)  That  on  tbe  15th  day  of  March,  1889-, 
said  Emll  commenced  an  action  In  th» 
circuit  court  of  Washington  eoonty 
against  said  plaintiff  by  the  service  of  » 
summons  and  verified  complaint,  wberein 
he  claimed  that  $1,200  was  doe  him  from 
said  plaintiff  as  wages  for  sacb  service'. 

(8)  That  after  tbe  commencement  of  said 
action  by  said  Emil  said  plaintiff  pro- 
posed to  and  did  agree  wltb  him  to  deed 
him  said  farm,  and  to  give  him  certain 
personal  property,  and  to  accept,  In  con- 
sideration therefor,  tbe  settlement  of  said 
suit,  a  contract  for  life-support  for  himself 
and  bis  wife,  and  the  payment  of  certain 
sums  of  money  to  the  persons  and  at  tbe 
times  mentioned  in  the  written  contract 
hereinafter  mentioned.  (9)  That  the 
terms  of  said  settlement  were  fully  con- 
sidered by  all  the  parties  thereto  before 
tbe  same  were  finally  consummated,  and 
that  said  plaintiff  had  consulted  with  and 
taken  counsel  from  his  friends  regarding 
tbe  same. "  "  (12)-  That  such  settlement 
of  said  suit,  the  making  of  the  transfers  of 
said  property  and  of  said  contract,  were 
fairly  conducted  by  all  tbe  parties  thereto ;. 
that  plaintiff  was  then  and  there  fully 
advised  as  to  his  conduct,  and  the  effect 
of  said  settlement,  and  the  Instrument  ex- 
ecuted; that  he  was  free  from  any  undue 
or  wrong  Influence  whatsoever,  and 
that  neither  said  Emil  or  said  Maria  prac- 
ticed upon  blm  any  fraud  or  undue  Influ- 
ence, nor  did  anyone  for  or  In  their  behalf; 
that  said  plalntiif,  at  tbetl^ne  tbe  terms  of 
tbe  said  settlement  weie  agreed  upon  be- 
tween blm  and  the  said  Maria  on  tbe  one 
part,  and  said  Emll  on  tbe  other,  and  at 
the  time  they  were  reduced  to  writing  and 
executed  by  said  parties,  respectively, 
said  plaintiff  was  In  possession  of  all  bis 
mental  faculties,  and  competent  to  make 
said  deed,  and  enter  Into  said  agreement, 
and  that  said  deed  and  contract  are  bl» 
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free  act  and  deed.  (18)  That  the  terms 
and  proTistons  and  settlement  were  last 
and  fair  towards  said  plaintiff,  and  tbat 
neitlier  said  Emil  nor  said  Maria  obtained 
any  nndne  advantage  thereby."  'While 
we  do  not  claim  that  there  is  no  eTiden«!e 
w^ilcb  tends  to  support  all  the  findings  of 
fact  above  qaot<Hl,  vre  tblntc  it  is  a  ques- 
tion of  some  donbt,  at  least,  whether  any 
of  them  are  fully  sustained  by  the  evi- 
dence, and  as  to  the  ninth,  twelfth,  and 
thirteenth  findings  we  are  well  satisfied 
tbat  they  are  not  supported  by  the  pre- 
ponderance of  the  evidence  in  the  case. 
The  fact  that  the  plaintiff,  nnder  the  ad- 
Ttee  of  his  friend.  In  whom  he  seemed,  at 
least,  to  have  confidence,  made  the  con- 
tract with  Emil  for  the  settlement  of  thdr 
trouble,  and  which  all  the  evidence  shows 
was  apparently  satisfactory  to  the  plain- 
tiff, and  at  least  not  onsatistactory  to 
Emil,  and  which  certainly  was  a  much 
better  contract  for  the  protection  of  the 
plaintiff  than  the  one  be  entered  into 
within  foor  days  thereafter,  without  the 
advice  of  any  person  present  and  acting 
for  him,  and  which  was  drawn  op  in  the 
presence  of  the  defendant,  by  his  attorney, 
and  mostly  at  his  dietatlou,  Is  strong 
evidence  that  some  improper  infiuence 
was  operating  on  the  mind  of  the  plaintiff, 
which  lad  need  him  to  execute  said  deed, 
and  accept  the  contract  and  mortgage 
which  eonstltiited  the  settlement  now 
bronght  in  question.  And  this  condoslon 
la  confirmed  by  the  fact  that  very  soon 
after  he  mode  this  lust  settlemen^t,  and 
when  ha  realised  the  legal  effect  of  It,  he 
manifested  great  dissativaction  in  regard 
to  It.  The  vacillating  conduct  of  the  plain- 
tiff in  regard  to  his  affairs,  both  before 
and  after  the  settlement  was  made,  shows 
that  his  mental  faculties  and  Judgment 
were  weakened  by  the  infirmity  of  age  or 
disease,  and,  to  our  minds,  rendered  it 
onwlse  lor  him  to  act  in  so  grave  a  mat- 
ter as  the  execution  of  the  papers  in  ques- 
tion, without  the  advice  and  counsel  of 
some  one  In  whom  he  had  confidence, 
acting  on  his  behalf.  The  facts  of  this 
ease  are  of  a  similar  nature  to  those  exist- 
ing in  the  case  of  Watklns  v.  Brant,  46 
Wis.  419.  1  N.  W.  Rep.  82,  and  what  was 
said  In  that  case  by  the  late  learned  chief 
Justice  on  pages  428,429,46  Wis.,and  pages 
88,  89, 1  N.  W.  Bep.,  of  the  Impropriety  of 
an  attorney  obtaining  a  settlement  of  a 
litigation,  acting  on  the  part  of  his  client 
In  the  absence  of  any  one  to  counsel  or  ad- 
vise the  adverse  party,  is  to  some  extent, 
at  least,  applicable  to  the  case  at  bar.  In 
the  case  at  bar  the  firm  of  attorneys,  one 
of  wbom  drew  the  papers  In  this  case  and 
obtained  the  signature  of  the  plaintiff  to 
the  same,  were  prosecuting  an  action  in 
favor  of  the  defendant  against  the  plain- 
tiff, upon  a  large  claim,  and  one  which,  if 
made  successful  to  its  full  extent,  would 
have  greatly  embarrassed  the  plaintiff  at 
bis  time  of  life,  if  it  would  not  have  abso- 
Int^y  mined  him  financially.  Under  such 
dreumstances,  and  considering  the  other 
influences  surrounding  him,  no  contract 
made  by  the  plaintiff  which  was  notes- 
smtlally  a  fair,  honest,  and  on  the  whole 
a  t)eneflcial  one  to  him,  ought  to  be  sus- 
tained, and,  as  we  have  said  above,  upon 


the  whole  evidence  in  the  case,  we  cannot 
agree  with  the  learned  circuit  Jud^  "that 
the  terms  and  provisions  and  settlement 
were  Just  and  fair  towards  said  plaintiff, 
and  that  neither  the  said  Emil  nor  said 
Maria  obtained  any  undue  advantage 
thereby."  As  this  court  did  in  the  raae  ut 
Watklns  v.  Brant,  supra,  we  must  hold 
that  the  deed,  contract,  and  settlement 
should  have  been  set  aside  for  undue  in-  , 
fiuence.  The  Judgment  of  the  circuit  cuurt 
is  reveraed,  cmd  thf>  cause  is  reman«ied, 
with  direction  to  the  elrcnit  court  to  en- 
ter a  Judgment  in  favor  of  the  plaintiff,  de- 
claring the  said  dmd  of  the  plaintiff  totbe 
defendant  void ;  and  also  to  vacate  and  set 
aside  the  contract  executed  by  Emil  to  the 
plaintiff,  and  the  mortgage  to  secure  the 
performance  thereof,  aa  well  as  the  discon- 
tinuance of  the  action  of  Emil  against  the 
plaintiff. 


Cedab  Lakb  Hotel  Co.  v.  Csdab  Lakb 

Htdraulk)  Co.  et  a/. 
(Suprems  Couurt  cf  WUoonain.  ICardi  17, 1891.) 
CoaPOBAnon — Iimnronoss — FxansB— Iuohm. 

1.  In  B  rait  sKainat  a  corporation  to  restrain 
It  from  lowering  the  level  of  the  water  in  a  lake, 
it  is  proper  to  join  the  president  of  the  company 
and  bit  agent  as  defeaoants  where  It  is  alleged 
ttkat  the  president  owns  a  majority  of  the  stoi», 
and  baa  tar  years  manued  the  affairs  at  the  oor- 
poration,  and  oontrollea  the  level  of  the  water  in 
the  lake  at  his  pleasore  and  for  his  own  benefit. 

2.  Bach  salt  is  not  liable  to  the  bar  of  the 
statute  of  limitations  where  plaintIS  Is  injured 
every  time  the  water  la  lowered,  and  the  mischief 
commenced  many  years  ago,  and  will  oontinae 
nnless  restrained. 

8.  Hot  will  his  delay  in  bringing  the  salt 
oonstitate  laohes  whore  each  delay  has  not  in- 
duced defendant  to  go  to  any  additianal  exponas 
in  the  premises. 

4.  It  is  not  a  misjoinder  in  saoh  case  to  de- 
mand damages  for  the  paat  injury  aa  well  as  an 
InJunoMon  against  its  conttnaanoe. 

5.  Where  power  is  oonfeired  on  a  corporation 
to  raise  a  lake  above  low-water  mark  as  a  rea- 
ervoir  to  hold  water  for  hydraolio  porpooeo, 
this  gives  it  no  right  to  lower  the  level  of  the 
lake  oydrawing  water  oat. 

e.  The  owner  of  property  on  the  shores  of  a 
lake,  which  Is  valuable  as  a  pleasore  resort  on 
aooount  of  its  nearaess  to  the  lake  and  easy  ac- 
cess to  the  water  for  boating  and  fishing,  maj 
maintain  a  suit  to  restrain  a  owporation  from 
drawing  water  oat  of  the  lake  so  aa  to  lower  its 
level  and  leave  a  wide  margin  of  bog  exposed 
around  its  bonks,  which  is  repulsive  In  appear 
anoe,  and  nntaealthy,  and  so  Injorions  to  plain 
tiff's  property. 

Appeal  from  circuit  court,  Washington 
county. 

McElroy  A  Trottmaa  and  Qlenway 
Maxon,  for  appellants.  J.  A.  Matlory  and 
8.  S.  Barney,  for  respondent. 

Obton,  J.  This  appeal  is  taken  by  the 
defendant  the  Cedar  Lake  Hydraulic  Com- 
pany from  the  order  of  the  circuit  court 
overruling  its  demurrer  to  the  complaint. 
The  substantial  facts  stated  In  the  com- 

Slaint  are  as  follows:  The  Cedar  Lake 
lotel  Company  is  a  corporation  of  this 
state,  and  owns  several  acres  of  ground 
and  a  hotel,  with  all  the  necessary  appli- 
ances and  improvements  us  a  pleasure  re- 
sort for  200  guests,  on  the  shore  of  Big 
Cedar  Lake,  in  Washington  county,  emd 
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of  great  value  and  profitable.  Ita  ralne 
madly  consists  Id  being  situated  on  the 
shores  of  said  lake,  wltli  access  to  the  wa- 
ters thereof  for  boating,  flshlDK,  and  oth- 
er recreations,  which  make  it  attractive  to 
visitors  and  guests.  About  ISjearsago 
the  defendant  company  organized  under 
chapter  26  of  the  Private  and  Local  Laws 
of  1867,  amended  by  chapter  147.  Laws 
1975,  commenced  its  works  at  the  outlet 
of  said  lake  Into  Cedar  creek,  by  deepen- 
ing it  and  placing  therein  a  gate  by  which 
the  waters  of  said  lake  could  be  raised 
above  its  ordinary  stage,  and  lowered  be- 
low its  lowest  nntnral  low-water  mark. 
The  defendant  Andrew  Bodendoetfer  owns 
the  majority  ot  the  stock  of  said  compa- 
ny, and  about  eight  or  tea  years  ago  be- 
came its  president  at  the  last  meeting  of 
said  company,  and  has  managed  its 
works  and  affairs  mainly  for  his  own  ben- 
efit, and  has  continoed  to  control  the 
works  at  the  outlet  ot  said  lake,  and  to 
•djaat  and  control  said  gate  at  his  pleas- 
ure; and  the  defendant  Christian  Baer  has 
been  his  servant  and  employe  in  the  same. 
The  defendants  have  frequently,  down  to 
nearly  the  present  time,  so  managed  said 
gate  as  to  draw  down  the  waters  of  said 
lake  far  below  its  lowest  water-mark,  so 
as  to  leave  the  shore  line  of  said  waters 
opposite  and  contlguons  to  said  premises 
of  the  plain titr  company  far  out  and  away 
from  its  natural  shore  line,  and  to  leave 
the  wide  margin  thus  exposed  only  bog, 
mud,  and  swamp,  which  are  not  only  of 
repulsive  and  anpleasant  appearance,  but 
also  unbealtbful,  and  injurious  to  the 
managers,  servants,  and  guesta  of  said 
hotel.  The  result  has  been  that  the  plain- 
tiff's said  property  has  been  greatly  in- 
jured, and  nearly  destroyed  in  its  nue  and 
value,  and  has  trequentiy  lost  the  entire 
advantage  of  being  contlguons  to  said 
lake.  The  defendants  threaten  to  dig 
ditches  about  said  outlet,  and  deepen  the 
outlet  itself,  so  as  to  draw  down  the  wa- 
ters of  said  lake  still  lower,  and  they  will 
do  so  unless  restrained  by  injunction.  The 
plaintiff  has  already  suffered  damages  by 
their  unlawful  acts  in  the  sum  of  $5,000, 
which  is  demanded,  together  with  an  in- 
junction to  restrain  the  lowering  of  said 
lake  in  this  manner,  and  a  mandatory  in- 
junction to  fill  up  the  outlet  of  said  lake 
to  its  original  level,  and  make  it  Impossi- 
ble to  so  draw  down  the  waters  of  said 
lake.  The  lowering  of  said  lake  below 
low-water  mark  is  the  main  cause  of 
complaint;  bat  it  Is  complained  also  that 
the  defendants  have  often,  by  shutting 
eaid  gate,  cansed  the  waters  to  rise  so  far 
above  low-water  mark  as  also  to  injure 
the  property  of  the  plaintiff  by  flowing 
its  grounds,  without  first  having  made 
provision  for  compensation,  but  no  spe- 
cial relief  is  asked  on  account  of  the  same. 
The  demurrer  te  in  behalf  only  of  the  com- 
pany, with  DO  appearance  of  the  other 
two  defendants. 

1.  The  cause  of  demurrer  of  improper 
Joinder  of  the  defendants,  by  Joining  with 
the  company  the  said  Bodendoerfer  and 
Baer,  is  not  a  matter  of  any  interest  to 
the  company.  It  either  adds  to  nor  de- 
tracts from  the  liability  of  the  company 
toiotn  them  personally  in  these  unlawful 


acta  of  tbe  company.  It  is  for  them  to 
complain  of  improper  Joinder,  and  not  the 
corporation.  But  it  seems  clear  that 
these  defendants  have  so  manag^  the 
works  for  and  on  behalf  of  the  company, 
and  under  Its  pretended  powers  and  au- 
thority granted  by  said  act  of  the  legisla- 
ture. Tne  learned  connsel  of  the  appellant 
contends  on  this  appeal  that  ths  acts 
complained  of  were  warranted  and  Jnsti- 
fied  by  the  charter  of  the  company.  One 
ot  the  defendants  was  president  of  the 
company,  and  the  other  one  his  serrant  or 
employe.  It  would  be  useless  to  enjoin  the 
company,  and  leave  these  defendants  per- 
sonally to  continue  the  mischief.  It  is  ap- 
parent that  the  defendant  Bodendoerfer 
has  mingled  his  own  property  and  works 
with  those  of  the  company,  so  as  to  call 
them  his  own  or  those  ot  the  company,  at 
his  pleasure.  The  complaint  would  seem 
to  be  careful  and  considerate  in  these  re- 
spects. 

3.  Another  cause  of  demurrer  is  that  the 
action  la  barred  by  the  statute  ot  llmita- 
tlons.  The  grievances  have  been  con- 
tlnued  nearly  to  the  present  time,  and  are 
BtUI  threatened.  The  plalntitt  Is  damaged 
every  time  the  lake  Is  so  lowered,  and  that 
has  been  occasional  to  within  tbe  last 
yectr.  Ttie  mischief  commenced  many 
years  ago,  but  it  has  continued,  and  wUl 
continue,  without  tbe  remedy  of  injane- 
tloB.  The  action  is  not  liable  to  lite  bar 
of  any  statute. 

S.  It  is  contended  that  there  has  been 
so  great  delay  In  the  equitable  remedy 
that  tbe  plain ttft  has  lost  bis  claim  to  any 
relief.  It  is  not  stated  that  the  defend- 
ants have  constructed  valuable  works  and 
spent  large  sums  of  money  under  the  en- 
couragement and  sanction  of  the  delay, 
that  ought  to  estop  the  plaintiff  from  now 
asking  Tor  an  inJuuetlOD  and  a  manda- 
tory injunction  to  destroy  snch  works. 
The  machinery  by  which  all  the  mtechief 
is  done  is  very  simple  and  Inexpensive. 
Tbe  deepening  of  the  channel  of  the  outlet 
Into  Cedar  creek,  and  placing  said  gate 
therein,  and  the  raising  of  such  gate,  are 
the  works  complained  of,  and  the  defend- 
ants threaten  to  dig  thecbannrt  still  deep- 
er, and  to  draw  down  the  lake  still  lower. 
The  works  of  tbe  defendants  areacontlnu- 
ing  private  nuisance  to  the  plaintiff  In 
their  effect  upon  the  waters  of  the  lake 
opposite  its  hotel  property.  The  plaintiff 
has  long  suffered  it,  and  It  would  seem  to 
be  right  and  in  good  conscience  to  nuw 
ask  for  its  abatement. 

4.  It  Is  idle  and  frivolous  to  contend 
that  the  plaintiff  has  no  such  right  or  in- 
terest In  the  shore  ol  the  lake  opposite 
said  hotel  property  as  to  Justify  the  in- 
terposition of  the  court,  or  claim  damages 
for  so  causing  tbe  lake  to  recede  from  Its 
contiguity  with  it. 

5.  It  is  claimed  that  there  is  a  misjoinder 
of  the  demand  for  Judgment  tor  past  dam- 
ages with  tbe  equitable  relief.  It  is-suffl- 
dent,  in  snch  acase,  that  the  court  has  Ju- 
risdiction In  equity  to  issue  the  injunction ; 
for,  having  so  obtained  jurisdiction,  a 
court  of  equity  will  retain  it  for  all  prop- 
er relict,  whether  at  law  or  in  equity. 
Htadler  v.  Grleben,  61  Wis.  600,  31  N.  W. 
Rep.   620;   Fraodrlch    v.   Flleth,   64  Wis. 
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184,  26  N.  W.  Sep.  S8;  Wooleo  MillB  Co.  ▼. 
Henry.  78  Wis.  S39,  40  N.  W.  Bra.  890; 
Pat  ton  Paper  Co.  t.  Kankauna  Watev- 
Power  Co.,  70  Wis.  «69,  S6  N.  W.  Bep.  787. 
In  Woolen  Mllla  Co.  ▼.  Henry,  supra,  It  is 
held  that  a  court  of  eqoity,  harta^  other- 
wise Jorisdictlon  ot  tb«  case,  can  award 
damagen  as  w^  as  a  coort  of  law.  These 
cases  are  saBlclent  authority  tor  socb  a 
case  as  is  made  by  the  complaint.  It 
seems  to  be  a  very  strong  case  for  the  in- 
terference of  a  coart  of  eqnity. 

8.  It  la  contended  that  the  charter  glTee 
the  right  to  the  defendants  to  do  as  they 
are  charged  with  having  done,  even  to  the 
lowering  of  the  lake.  The  only  object  nr 
power  stated  in  the  act  is  to  raise  the  lake 
a.bove  the  low-water  mark  as  a  reservoir 
to  hold  water  for  hydra aUe  purposes. 
No  power  whatever  Is  given  or  Implied  to 
lower  the  lake  below  low-water  mark. 

The  damages  claimed  may  not  be  recov- 
erable against  all  of  the  defendants,  bat 
the  coart  can  adjust  that  matter  agreea- 
bly witb  the  facts,  and  render  Jndgment 
aKaloBt  the  party  liable  therRfor.  The 
complaint  Is  good  for  rqnitable  relief,  and 
that  is  sufficient  under  a  general  demur- 
rer. The  demurrer  was  properiy  over- 
ruled. The  order  of  the  circnitcourt  Is  af- 
firmed, and  the  cause  remanded  for  fup- 
tber  proceedings. 


KiMBBRLT  ft  Clark  Co.  v.  Hewitt  et  al. 

(Supreme  Cowrt  of  Wiacontln.    Uarch  17, 1891.} 

RiPAMAtr  BiOHxa — DrvsosioN  or  WAiaa— Ew- 
NEXT  Dokah^. 

1.  A  riparian  owner  has  no  rlghtas  inch  to 
divert  the  water,  or  a  material  part  of  it.  rannlnt; 
In  a  river,  to  his  own  land,  and  then  rerum  It  to 
the  river  below  the  land  of  the  lower  proprietor, 
thus  deprivlnf  him  of  tb»  me  of  snch  water. 

8.  Acta  Oong.  187B,  o.  IW,  wtaloh  glvee  a 
right  Ot  actioa  Sa  the  oourt*  of  Wiaoonsin  BKalnat 
the  United  States  to  detannine  the  aaioimt  of  oom- 
penaatloB  doe  for  injuries  to  property  by  oerUin 
UBprovements  on  the  Fox  river,  wbloh  had  been 
purchased  by  the  TTnlted  States,  aJtords  adeouate 
means  for  obtaining  con^pensatlon  for  sucn  In- 
juries. 

Appeal  from  circuit  court,  Outagamie 
county. 

This  case  was  here  on  a  former  appeoi 
from  an  order  overruling  a  general  demur- 
rer to  tba  complaint,  and  the  order  was 
affirmed.  75  Wis.  871,  44  JH.  W.  Rep.  908. 
K  Is  euSkeient  to  refer  to  the  report  of  the 
ease  on  that  appeal  tor  a  statement  of  the 
nature  and  objects  of  the  action  as  dia- 
doHod  in  the  complaint.  It  need  only  be 
stated  bere  that  the  controversy  relates 
totberightelaimed  by  defendants  to  divert 
one-half  the  water  running  in  Fox  riv«r 
Into  •  channel  to  be  excavated  on  their 
own  land  abutting  the  river,  above  land 
ot  the  plaintiff,  also  abatting  the  river, 
and  to  dlachaixe  such  water  into  the  river 
below  plaintllTs  land.  It  altto  relates  to 
the  ownership  of  certain  surplus  wateiv 
power  created  by  a  dam  across  Fox  river, 
enicted  on  the  same  land  of  plaintiff,  by 
authority  of  the  state,  fur  the  purpose  of 
Improving  theaavlgatlon  of  the  river.  The 
Green  Bay  &  Missiaelppl  Canal  Company 
is  the  Immediate  grantor  of  plaintiff  of  the 
lands  on  opposite  sides  of  the  rivw  on 


Which  the  two  ends  ot  the  dam  rest;  and 
of  all  the  hydrauUc  power  created  by  the 
dam,sul)|ect  to  navigation.  Thehistoryof 
thelegislatifn  concerning  theimprovement 
of  Fox  river,  and  the  grounds  upon  which 
the  canai  company  claim  to  own  all  the 
surplus  water-povrar  created  by  the  im- 
pn>veaient,  are  fully  stated  in  the  ease  of 
tlreen  Bay  A  M.  Canal  Co.  v.  Kaukauna 
Water-Power  Co.,  70  Wis.  685,  86  JS.  W. 
Bep.  529,  86  N.  W.  Rep.  B28,  and  do  not 
require  repetition  here.  The  circuit  court 
found,  among  other  things,  that  the  do- 
fendaBtsclaimedtheright,and  threatened, 
to  divert  the  waters  of  the  river  as  above 
stated.  The  findings  are  very  full,  and 
quite  lengthy,  and  it  is  unnecessary  to  re- 
peat them.  They  include  tlie  facts  above 
stated,  as  well  as  those  referred  to  in  the 
ceee  in  70  Wis.  635,  35  N.  W.  Rep.  62».  and 
96  N.  W.  Rep.  828.  Judgment  for  plaintl* 
was  ordered  and  duly  entered,  restraining 
the  defendants  from  diverting  any  of  the 
water  from  Uie  pond  created  by  the  dam. 
or  from  ioterferiug  therewith  in  any 
manner  to  the  injury  vf  plaintiff.  The 
defendants  appeal  from  the  iudgnent. 

I>.  S.  Ordway  and  S.  U.  naney,  for  ap- 
pellants. Hooper  A  Hooper,  for  respond- 
eat. 

LiTON,  J.,  (a/%er  etttiag  the  facta  aa 
above.)  Under  the  Judgment  of  this  court 
on  the  former  appeal  It  is  rea  adjadieata 
in  this  case  that,  if  the  defendants  have 
not  the  lawful  right  to  divert  the  waters 
of  Fox  river  (or,  rather,  one-iialf  thereof) 
from  the  natural  ctaaunel  of  the  river  to 
tbelrown  land,  and  to  dlscliorgre  the  same 
into  the  river  below  the  plaintiff's  land, 
and  If  they  threaten  to  do  so,  the  plaintilT 
is  entitled  to  the  injunction  whicti  it  baa 
obtained.  It.  Is  proved  tlmt  they  threa  ten 
snch  diversion  of  the  water.  For  either  of 
two  reasons  which  will  now  be  stated  we 
think  the  defendants  have  no  such  right, 
and  hence  thejudgnient  should  beatBrmed. 

I.  The  parties  are  contiguous  riparian 
owners  on  Fox  river,  the  land  ot  defend- 
ants being  above  that  of  the  plalntiflL. 
The  defendants  claim  the  right  to  divert 
one-half  the  water  running  in  the  river  to 
their  land,  and  to  discharge  the  same  In- 
to the  river  below  plaintiff's  land,  and 
threaten  to  do  so.  We  are  aware  of  no 
tow  which  confem  on  them  any  such 
right,  even  though  it  were  held  that  the 
plaintiff  is  not  the  owner  ot  the  surplus 
water-power  created  by  the  dam.  The 
rule  is  elementary  that,  unless  affected  by 
license,  grant,  prescription,  or  public  right, 
or  the  like,  every  proprietor  of  land  on  the 
l>ank  of  a  stream  of  water,  whether  navi- 
gable or  not,  has  the  right  to  the  use  of 
the  water  as  It  Is  wont  to  run,  without 
material  alteration  or  diminution:  and 
no  riparian  owner  has  the  right  to  use  the 
water  ot  the  streum  to  the  prejudice  ot 
other  riparian  owners  above  or  below 
blm,  by  throwing  It  back  on  the  former  or 
subtracting  it  from  tbe  latter.  Lawson  v. 
Mowry,  52  Wis.  219,  9  N.  W.  Rep.  280,  and 
cases  cited  in  the  opinion  by  Mr.  Justice 
Cassoday;  Aug.  Watei^Coutses,  (7th  £d.) 
c.  4,  p.  08,  note  2;  Burrlll,  Law  Diet.  tit. 
"  Ut  Cutrere  SoJebat. " 

U.  In  tbe  caae  in  70  Wis.,  86  N.  W.  Bep. 
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and  86  N.  W.  Rep.,  above  cited.  It  was  beld, 
alter  macb  dellberatloD,  that  the  canal 
company  is  the  owner  of  such  aarplns 
water-power.  The  correctneas  of  that 
mllng  Is  Tigoroauly  challenged  \>j  tbeable 
connsel  for  defendants.  Only  one  arma- 
ment urged  by  thorn  will  be  here  noticed, 
and  that  briefly.  They  maintain  that  the 
act  of  congrefw  of  l(t75,  c.  166,  (considered  in 
the  Kankanna  Case,  and  which  was  re- 
pealed in  1888,)  did  not,  while  in  force,  sup- 
ply any  adequate  meanstorobtainingcom- 
pensation  for  injaries  to  property  caused  by 
the  improvement.  We  thinlc  otherwise.  We 
nnderstand  that  chapter  166  ga  ve  a  right 
of  action  in  the  state  courts  against  the 
United  States  to  ascertain  the  amount  of 
such  compensation,  and  we  cannot  doubt 
that  it  pledges  the  faith  of  the  government 
to  pay  all  damages  so  ascertained.  It 
cannot  be  presumed  that  the  government 
will  violate  its  obllKatlons  in  that  respect. 
So  we  are  of  the  opinion  that  the  act  of 
1876  furnished  an  adequate  mode  for  ob- 
taining compensation  for  such  inlurles. 
We  are  satisfied  with  our  conclusion  in  the 
Kaukanna  Case,  and  must  therefore  ad- 
here toit.  This  case  is  not  distinguishable 
therefrom  In  principle.  Having  held  that 
the  canal  company  owns  the  surplus  wa- 
ter-power created  by  the  Improvement,  we 
must  hold  that  it  owned  the  surplus  wa- 
ter power  here  in  question,  and  that  it  has 
eBectually  conveyed  it  to  plaintiff,  as 
it  lawfully  might.  Hence,  for  this  reason 
also,  the  defendants  had  no  lawful  author- 
ity to  make  the  threatened  diversion  of  the 
water  of  the  river.    Judgment  affirmed. 


DDFFT  v.  RTUf. 

(jSupreme  Court  qf  Wiacongin.   Uarch  17, 189L) 
PBAono—NoNStrrr— Costs— AFPiAii—OBnoTioNB 

HOT  iUlSSD  BBI.OW. 

1.  FUintUr  brought  trespass  in  the  Juatioe's 
ooort,  in  wUoh  Issaewas  Joined,  and  an  adjourn- 
ment granted,  fie  afterwards  tiled -an  amended 
oomplain^  which  was  allowed  on  condition  that 
he  should  pay  costs,  and  an  adjoonunent  was 
granted  defendant  Plalntlfl  objected  to  the  or- 
der and  adjournment  and  asked  to  withdraw  his 
amended  complaint,  to  which  defendant  sacoess- 
fully  objected,  and  the  cause  was  continued  to  a 
later  honr  of  the  same  day,  when  defendant  an- 
nonnced  himself  ready  formal.  Plaintiff  refused 
to  proceed,  whereupon  Judgment  of  nonsuit  and 
for  onsta  was  tendered  agunst  Mm.  Held,  Uiat 
the  Judgment  was  proper. 

8.  Where  the  order  for  plalntlS's  payment  of 
extra  oosts,  and  the  adjournment,  were  not  in- 
sisted upon  by  defendant,  and  were  not  in  fact 
allowed,  plaintiff  cannot  complain  of  them. 

8.  Pluntifl  cannot  object,  on  appeal  from  a 
Judgment  of  the  circuit  court  affirming  a  Judg- 
ment of  nonsuit,  that  the  circuit  court  allowed 
defendant  $10  fcr  his  attorney's  fee  in  the  Jnstioe 
court,  where  the  record  shows  that  it  was  taxed 
after  notice  and  service  of  a  copy  of  the  bill  of 
costs  on  plaintiffs  attorney,  and  does  not  show 
that  any  objection  was  made. 

Appeal  from  clrcnit  court,  Kock  county. 
Frank  Duffy,  In  pro.  per.    Doe  A  Suther- 
land, for  respondent. 

Tatlor,  J.  The  appellant  commenced 
an  action  tor  trespass  Hgalnst  the  respond- 
ent in  Justice's  court,  claiming  damages 
for  $200.  On  the  return-day  of  the  sum- 
mons the  parties  Joined  issue  in  the  case. 


and  the  action  was  adjourned  by  the  ]u»- 
tlce  until  the  lOtb  of  October.  1888,  at  10 
o'clock  A.  u.  On  the  return-day  the  par- 
ties appeared,  and  the  plaintiff  offered  and 
filed  an  amended  complaint.  The  defend- 
ant thereupon  satisfied  the  court  by  oath 
that  an  ndjonmment  would  be  necessary 
in  consequence  of  the  amendment.  The 
amendment  was  allowed  on  condition 
that  tbe  plaintiff  pay  costs,  fixed  by  the 
Justice  at  912.  Plaintiff  objected  to  tbe 
adjournment,  and  also  to  the  order  of  tbe 
Justice  that  he  should  pay  912  costs.  Tbe 
plaintiff  then  moved  to  withdraw  bis 
amended  complaint,  and  proceed  to  trial 
on  the  original  complaint.  Tbe  defendant 
objected,  and  the  objection  of  the  defend- 
ant was  sustained,  and  thereupon  tbe 
case  was  continued  to  1  o'clock  p.  x.  of 
the  same  day.  At  1  o'clock  p.  m.  the  par- 
ties appeared,  and  the  defendant  was 
ready  to  proceed  to  the  trial  of  tbe  action. 
Tbe  plaintiff  was  also  present,  but  after 
repeated  requests  by  tbe  Justice  to  proceed 
with  the  trial  of  the  action,  and  after  wait- 
ing until  after  20  minutes  past  1  o'clock  p. 
M.,  and  the  plaintiff  failing  to  proceed  in  the 
action,  on  motion  of  the  defendant  the 
Justice  dismissed  the  case  for  lark  of  prose- 
cution, and  rendered  a  Judgment  of  non- 
suit against  the  plaintiff,  and  entered  a 
Judgment  for  the  costs  of  the  action 
against  said  plaintiff  for  the  sum  of  96.23. 
being  tbe  amount  of  the  fees  of  tbe  Justice 
and  of  the  marshal  for  serving  the  sum- 
mons. From  this  Judgment  the  plaintiff 
appealed  to  tbe  circuit  court.  No  affida- 
vit tor  a  new  trial  in  that  court  was  made 
by  tbe  plaintiff,  as  required  by  law.  and 
the  case  was  therefore  tried  upon  records 
and  papers  returned  by  tbe  Justice.  Tbe 
circuit  court  affirmed  the  Judgment  of  the 
Justice,  and  rendered  Judgment  in  favor  of 
tbe  defendant  and  against  the  plaintiff 
and  his  surety  for  the  sum  of  9^-M,  for 
tbe  costs  and  dlsburaementa  of  the  defend- 
ant in  said  action  in  tbe  circuit  court. 
From  this  Judgment  tbe  plaintilf  appeals 
to  this  court. 

The  appellant  alleges  as  error  that  the 
Justice  erred  in  dismissing  his  action  and 
entering  a  Judgment  of  nonsuit  against 
him  in  said  court  for  costs,  and  that  the 
circuit  court  erred  in  not  reversing  the 
Judgment  of  the  Justice  for  that  cause; 
and,  second,  that  the  circuit  court  erred  in 
including  in  tbe  Judgment  in  favor  of  tbe 
defendant  for  his  costs  and  disbursements 
in  that  court  the  sum  of  910  as  his  attor- 
ney's fees  in  the  Justice's  court.  Under  the 
record  returned  by  the  Justice  we  do  not 
see  what  else  the  Justice  could  have  done, 
under  tbe  circumstances,  except  to  reader 
Judgment  against  the  plaintiff.  The  case 
was  at  issue  either  upon  the  original  or 
the  amended  complaint.  The  defendant 
was  present,  and  ready  for  trial.  The  Jus- 
tice called  upon  the  plaintiff  to  prooBed 
with  his  case.  This  he  declined  to  do.  In 
that  emergency  the  only  thing  the  Justice 
could  do  was  to  enter  Judgmoit  against 
the  plaintiff  for  the  costs  of  the  action. 
The  plaintiff  claims  that  he  was  not  al- 
lowed to  proceed  with  the  action,  unless 
he  first  paid  tbe  sum  of  913  costs  to  the  de- 
fendant. This  does  not  appear  from  the 
record,  and  evidently  it  was  not  insisted 
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«n  by  tbe  defendant,  as  no  sdjoarnment 
was  In  taet  bad  In  tbe  case,  and  tbe  de- 
fendant declared  bimself  ready  for  tbe 
trial.  To  avail  bimself  of  tbe  contention 
4ie  now  makes,  tbe  plaintiff  sbuald,  wben 
called  npon  by  the  Justice  to  proceed  wltb 
his  action,  bare  offered  bis  testimony  in 
support  of  bis  complaint,  and  If,  upon 
making  sach  offer,  tbe  Justice  bad  refused 
to  permit  bim  to  make  bis  proofs  without 
Arst  paylos  tbe  fl2,  tbe  plain  tllf  would 
then  have  been  in  a  position  to  question 
tbe  legality  of  such  order  of  tbe  Justice. 
As  tbe  case  now  stands,  It  does  not  ap- 
pear that  any  such  demand  was  made  by 
tbe  Justice  upon  tbe  plaintiff  as  a  condi- 
tion of  proceeding  In  tbe  action,  and  in  the 
Judgment  rendered  against  tbe  plaintiff 
the  said  f  12  Is  not  included  as  due  tbe  de- 
fendant for  bis  costs  in  tbe  action.  The 
objection  to  the  Judgment  in  tbe  circuit 
court,  that  910  was  improperly  taxed  as 
attorney's  tees,  cannot  be  raised  upon  this 
appeal.  Tbe  costs  and  disbursements 
were  taxed  by  the  clerk  of  the  court  upon 
notice  and  npon  service  of  a  copy  of  tbe 
bill  of  costs  sought  to  be  taxed  by  tbe 
defendant  upon  tbe  attorneys  for  the 
plaintiff.  The  record  does  not  disclose 
that  any  objection  was  made  on  the  part 
of  tbe  plaintiff  before  the  clerk  to  tbe  tax- 
ation of  said  910,  nor  was  any  applica- 
tion made  to  tbe  conrt,  by  way  of  appeal 
or  otherwise,  to  have  said  910  stricken 
from  the  costs  of  tbe  defendant.  Tbe  ap- 
pellant is  not  In  any  position,  so  far  as 
tbe  record  discloses,  to  complain  of  tbe  In- 
sertion of  said  sum  of  $10  in  tbe  defend- 
ant's Judgment  for  costs.  Whether  tbe 
defendant  could  lawfully,  and  against 
proper  objections,  have  included  said  sum 
of  910  in  bis  Judgment  for  costs  in  tbe  cir- 
cuit conrt,  cannot  be  decided  on  this  ap- 
peal. The  J  ndgmen  t  of  tbe  circuit  conrt  is 
alBnned, 


Lboo  ▼.  Mbdlbt  et  a/. 

(Atprame  Court  of  THMonHn.  Hsroh  17, 1801.) 

DssDS— DssoBiraoiT— Fabol  Bvidskos— 7oRa- 
CLOSDKS  or  MoBTOAaaa— PMonoa— CosTB. 

1.  Defendant  oonveyed  to  H.  certain  land, 
"esoeot  one  acre  from  the  aouth-eaBt  comer, 
*  *  *  together  with  tbe  bnlldlnin  thereon," 
and  M.  ntortgaged  tbe  land  to  plaintiff.  Defend- 
ant remained  in  poesesslon  of  all  the  buildings 
situated  in  the  loatb-east  comer  of  tbe  land,  oo- 
oapying  them  aa  her  home.  Held  that,  in  a  anit 
to  foreoloae  tbe  mortgage,  defendant  oould  show 
that  one  square  acre  in  the  aonth-eaat  oomer  of 
the  land  would  not  inolnde  all  the  boilding*  re- 
aerved  by  her,  and  that  it  was  Intended  in  the 
deed  to  IL  to  reserve  an  acre  of  sooh  ihape  as 
would  Include  them. 

S.  Whereplaintiff  In  foreolosore  makes  a  per- 
«oa  defendant  on  the  ground  that  he  olaims  some 
interest  In  or  lien  npon  the  premises,  whloh 
ticB,  U  any,  has  seemed  anbsequent  to  the  mort- 
gage, snoh  defendsnt  may  in  hia  answer  aet  np  a 
liaraiBoimt  claim,  whloh  most  be  tried  and  de- 
termined, unless  plaintiff  diacontlnues  the  suit 
as  to  him. 

fl.  In  snoh  suit,  where  plaintiff  contests  de- 
fendsat's  claim,  of  which  he  had  notice  before 
oonunenoement.  It  la  not  an  abuse  of  the  court's 
■discretioo  to  sllow  defendsnt  costs. 

Appeal  trmn    elreait  court,  Chippewa 
county. 


Jeaklna  S  Jmklna,  for  appeHant.  At- 
tbur  Qough,  for  respondent. 

Tatlob,  J.  The  questions  arising  in 
this  case  grow  out  of  a  foreclosure  action 
brought  by  the  plaintiff  and  appellant 
agidnst  the  respondent  and  thp  other  per- 
sons named  to  foreclose  such  morr.gage. 
Tbe  mortgage  sought  to  be  foreclosed 
was  given  to  the  appellant  by  Richard  P. 
Medley,  dated  Octot»er  16, 1888,  to  secure 
the  payment  of  $500  and  the  Interest  there- 
on. The  property  mortgaged  was  de- 
scribed in  the  mortgage  as  tbe  W.  %  of  the 
S.  W.  quarter  of  section  9.  township  80  N., 
of  range  6  W.,  in  Chippewa  county,  Wis. 
None  of  tbe  defendants  in  the  action  ap- 
peared in  tbe  case  or  defended  tbe  action, 
except  tbe  respondent  Rose  Medley.  She 
answered  that  she  was  the  mother  of  the 
mortgagor.  Richard  P.  Medley,  and  that 
on  the  9th  day  of  April,  1884,  she  was  tbe 
owner  in  fee-simple  of  tbe  W.  Jj  of  tbe  S. 
W.3<  of  said  section  0,  tbe  property  de- 
scribed in  said  mortgage,  and  that  on  said 
9th  day  of  April,  1884,  for  love  and  affec- 
tion for  her  said  son,  she  conveyed  to  bim, 
by  an  ordinary  warranty  deed,  so  much 
of  said  W.  %  of  said  section  9  as  is  de- 
scribed in  said  deed,  and  no  more.  Tbe 
following  is  tbe  description  contained  in 
said  deed  from  her  to  nersald  son,  vis.: 
"Tbe  west  half  of  tbe  south-west  quarter 
of  section  nine,  (9,)  townsbip  thirty,  (80,) 
range  six,  (6,)  except  one  acre  from  tbe 
south-east  corner  of  tbe  south-west  quar- 
ter of  tbe  south-west  quarter  of  said  sec- 
tion, town,  and  range,  together  with  the 
buildings  thereon."  This  deed  was  duly 
recorded  In  the  proper  register's  office  on 
tbe  10th  of  April,  1884.  She  also  set  forth 
In  her  answer  that  at  tbe  time  of  and  ever 
since  the  execution  of  said  deed  to  her  said 
son  she  was,  and  since  has  been,  in  tbe 
actual  possession  of  said  acre  of  land,  and 
tbe  buildings  thereon,  and  is  still  in  tbe 
possession  of  tbe  same;  and  she  further 
alleges  in  her  complaint  that  tbe  acre  of 
land,  with  tbe  bnUdings  thereon,  excepted 
in  ber  said  deed, and  which shebas  always 
occupied  and  still  occupies,  is  bounded  as 
follows :  "  Beginning  at  tbebonndary  line 
of  the  highway  which  runs  along  the  south 
side  of  said  south-west  quarter  of  the 
south-west  quarter  of  section  nine  (9) 
aforesaid,  on  tbe  line  of  division  between 
tbe  south-west  quarter  of  tbe  south-west 
quarter,  and  tbe  south-east  quarter  of 
south-west  quarter,  of  section  nine  (9) 
aforesaid ;  thence  west  along  tbe  bound- 
ary line  of  said  highway  seventeen  rods 
and  three-quarters;  thence  north, at  right 
angles  to  the  boundary  line  of  said  high- 
way, nine  rods;  thence  east  to  tbe  bound- 
ary line  between  the  south-west  quarter 
of  tbe  south-west  quarter  and  the  south- 
east quarter  of  the  south-west  quarter 
of  said  section  nine  (9)  aforesaid,  seven- 
teen rods  and  three-quarters ;  thencesouth, 
along  the  boundary  line  between  tbe  south. 
west  quarter  of  tbe  south-west  quarter, 
and  the  south-east  quarter  ot  the  south- 
west quarter,  of  section  nine  (9)  aforesaid, 
to  tbe  place  of  beginning;  thatsaidacreof 
land  BO  measured  belongs  to  this  defend- 
ant, and  that  she  Is  tbe  owner  thereof,  and 
in  tbe  actual  possession  of  same,  and  has 
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been  at  all  times  since  the  making:  of  said 
deed  to  the  defendant  Richard  P.  Medley, 
and  u(  the  dwelling-house  and  buildings 
situated  thereon,  and  was  in  such  posses- 
sion at  the  time  of  making  of  the  mort- 
gage of  the  plaintiff  herein,  and  that  the 
eald  Richard  P.  Medley  had  no  right  or 
title  In  or  to  said  land  or  baildings,  and 
no  power  or  anthortty  to  sell  or  mortgage 
same;  that  the  plaintiff  in  this  action  has 
no  right  or  power  or  permission  to  sell  or 
convey  said  land  and  premises,  or  to  ex- 
ercise any  rights  of  ownership  in  or  to 
same."  There  was  no  demurrer  to  the 
answer.  On  the  trial  the  plaintiff  offered 
In  evidence  his  note  and  mortgage,  and 
made  the  computations  of  the  amount 
due  thereon,  and  In  addition  to  such  evi- 
dence be  did  in  open  court  "  release  all 
Claims  whatever  to  one  acre  from  the 
south-east  corner  of  the  south-west  qnar- 
ter  of  the  south-west  quarter  of  section 
nine.  (9.)  town  thirty,  (30,)  range  six,  (6,) 
in  Chippewa  connty,  Wisconsin,  and  the 
buildings  thereon,  and  consents  that  what- 
ever Judgment  Is  rendered  in  the  actions 
shall  bo  declare,"  and  rested  his  case;  and 
thereupon  Rose  Medley  was  called  as  a 
witness  in  her  own  behalf.  The  plaintiff 
then  objected  to  any  evidence  under  the 
answer  of  defendant  Rose  Medley,  apon 
the  ground  that  the  same  does  not  con- 
stitute any  defense  whatever.  And  the 
counsel  for  the  plaintiff  then  said:  "I 
want  to  say  that,  meaning  to  release  one 
acre  in  the  comer  square  and  bounded  by 
four  equal  sides."  The  court  overruled 
the  objection  to  the  evidence  offered,  and 
the  defendant  gavB  her  testimony  in  the 
action.  The  court,  under  objections  on 
the  part  of  the  plaintiff,  permitted  the  de- 
fendant to  show  that  one  acre,  in  the 
south-east  comer  of  the  eighty  acres  de- 
scribed in  her  deed  to  her  son,  in  the  form 
of  a  square  with  four  equal  sides,  would 
not  Include  her  dwelling-bouse.  After 
bearing  the  evidence,  the  court  made  the 
following  findings  uf  fact  and  conclusions 
of  law :  The  first,  second,  and  third  find- 
ings relate  to  the  mortgage,  and  the 
amount  due  thert^ou.  The  court  then 
makes  the  following  findings:  "(4)  That 
the  said  defendant  Richard  P.  Medley  de- 
rived his  title  to  the  mortgaged  premises 
from  defendant  Rose  Medley,  under  a 
deed  executed  by  said  Rose  Medley  several 
years  prior  to  the  execution  of  said  mort- 
gage, and  also  recorded  in  the  office  of  the 
register  of  deeds,  Chippewa  county,  Wis., 
prior  to  the  execution  of  said  mortgage; 
that  in  said  conveyance  said  lands  are  de^ 
scribed  as  follows:  'The  west  half  of  the 
south-west  quarter  of  section  nine,  (9,) 
town  thirty,  (SO,)  range  six,  (6,)  except 
one  acre  from  the  south-east  comer  of  tbe 
south-west  quarter  of  tbe  soutb-weat 
quarter  of  said  section,  town,  and  range, 
together  with  the  buildings  thereon;' 
that  at  the  timeof  themaking  of  said  con- 
veyance there  was  a  dwelling-house,  and 
some  outbuildings  used  in  connection 
therewith,  lucati-d  near  the  south-east  cor- 
ner, and  the  said  Rose  Medley  was  in  the 
actual  possession  of  said  tractof  land, and 
residing  in  said  dwelling-house;  that  dur- 
ing all  the  time  after  tbe  making  of  said 
conveyance,  up  to  the  present,  suid  Rose 


Medley  has  continued  to  reside  in  said 
dwelling-house,  and  used  said  outbuildings 
In  connection  therewith.  (6)  That  at  tbe 
time  of  making  of  said  conveyance  to 
Richard  P.  Medley  there  was,  and  everslnce 
has  been,  a  strip  of  land  two  rods  wide  oB 
from  the  south  side  of  said  described  land, 
constituting  part  of  the  public  highway, 
and  that  said  land,  as  used  and  occupied 
by  said  Rose  Medley,  was  bounded  on  the 
south  side  by  said  highway.  (6)  That  a 
square  acre  laid  off  from  the  south-east 
corner  of  said  land  would  not  Include  tbe 
said  dwelling-house;  and  that  an  oblong 
square  acre  laid  off  from  said  comer,  hav- 
ing for  its  southern  boundary  the  center  of 
said  highway,  would  Include  said  dwelling- 
house,  but  would  not  include  all  tbe  other 
buildings  referred  to  as  used  in  connection 
therewith;  but  an  acre  so  laid  off  from 
said  corner,  excluding  the  highway,  that 
Is,  taking  for  the  corner  the  point  where 
the  east  boundary  of  said  land  Intersects 
with  the  highway,  would  include  all  ol 
said  buildings ;  said  acre  would  be  16  rods 
long  on  the  south  boundary,  and  ten  rods 
wide  on  the  east  boundary."  And  as  a 
conclusion  of  law  the  court  finds  as  fol- 
lows: "(1)  That  said  conveyance  from 
Rose  Medley  to  Richard  P.  Medley  sbonld 
be  construed  with  reference  to  the  circum- 
stances attending  the  transaction,  the 
situation  of  the  parties,  state  of  tbe  prop- 
erty, the  location  of  said  d  welling-bouse, 
and  other  buildings,  and  the  existence  of 
the  highway;  and,  having  regard  for 
these  circumstances,  the  court  holds  that 
it  was  the  evident  intention  of  the  par- 
ties, by  the  language  used  In  said  convey- 
ance, that  the  acre  excepted  should  be  laid 
off  from  the  south-east  comer  of  said  west 
half  of  the  south-west  quarter  in  said  sec- 
tion nine,  (9,)  excluding  the  high  wayso  a» 
to  Include  said  dwelling-taonse  and  said 
outbuildings  used  in  connection  therewith 
as  the  same  were  located  at  the  time  of 
the  execution  of  said  conveyance,  which 
said  acre,  as  near  as  can  lie  determined 
from  the  testimony, Is  bounded asfollo we: 
Beginning  ata  pointwherethe  east  bound- 
ary tine  of  the  south-west  quarter  of  the 
south-west  quarter  of  section  nine,  (9,) 
town  thirty,  (30,)  range  six,  (ft,)  intersects 
with  the  highway  on  the  south  aide  of 
said  land;  thence  west  along  the  said 
highway  sixteen  rods;  thence,  at  right 
angles,  north  ten  rods,  to  the  said  east 
boundary  line  of  said  land ;  thence  at  right 
angles  south  to  the  place  of  beginning. 
(2)  That  plaintiff  is  entitled  to  Judgment 
as  prayed  for  In  thecomplaint,  except  that 
said  Judgment  should  provide  only  for  a 
sale  of  the  west  half  of  the  south-west 
quarter  of  said  section  nine,  (9,)  excepting 
one  acre  from  the  south-east  comer  there- 
of, described  as  aforesaid." 

Tbe  plaintiff  excepted  to  the  conclneions 
of  law,  but  took  no  exceptions  to  the  find- 
ings of  fact.  The  learned  coansel  for  the 
appellant  assigns  two  errors:  FIrat, 
that  it  was  error  to  permit  the  defendant 
Rose  Medley  to  introduce  any  evidence 
under  her  answer,  on  the  ground  that  it 
does  not  state  facts  constituting  a  defense 
to  tbe  plaintiff's  action,  or  to  any  part 
thereof;  seeond,  that  the  court  erred  in 
permitting   parol   evidence  to  aid  in  con- 
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■tralDg  the  deed  Klven  by  the  said  defend* 
ant  to  her  son.  He  also  assigns  as  error 
the  allowance  of  costs  to  the  respondent. 

The  first  objection,  that  the  answer  does 
not  constitntR  a  defense  to  the  plalntlB's 
action,  or  any  part  thereof, cannot  be  sns- 
tained  nnder  the  rule  established  by  this 
conrt  in  Wlckes  v.  Lake,  25  Wis.  71 ;  Roche 
T.  KniKbt,  21  Wis.  S39 ;  Newton  r.  Marshall , 
62  Wis.  8-17,21  N.  W.  Rep.  808.  These 
eases  hold  that  when  the  plaintiff,  in  a  fore- 
cloeai'e  action,  niakps  any  person  defend- 
ant, alleging  "  that  hedaimn  to  havosome 
interest  or  lien  upon  the  mortgaged  prem- 
ises or  some  part  thereof,  which  lien,  if 
any,  has  accrued  BUbseqnently  to  the  time 
of  said  mortgage,"  snch  defendant  may 
by  his  answer  set  op  a  paramount  claim 
to  the  mortgaged  premises,  or  to  some 
part  thereof,  and  that  such  right  may  be 
tried  and  adjudged  in  the  foreclosure  ac- 
tion. This  rule  is  certainly  the  correct 
rule,  and  the  only  way  the  plaintiff  can 
avoid  the  trial  of  the  right  of  the  defend- 
ant so  brought  intocourt  by  him,  as  to  bis 
paramount  title,  la  to  discontinne  his  case 
as  to  such  defendant  so  that  he  may  not  be 
prejudiced  by  the  Judgrment  to  be  entered 
in  the  foreclosure  action.  See  Insurance 
Co.  V.  Morrison,  M  Wis.  183-136, 14  N.  W. 
Bep.  12.  As  the  plaintiff  did  not  offer  to 
discontinue  his  action  as  to  the  respondent 
after  she  had  filed  her  answer  setting  up 
her  paramount  title,  he  cannot  now  object 
to  the  trial  of  her  light.  He  in  fact  ad- 
mitted her  right,  and  offered  to  take  Judg- 
ment recognizing  her  right  to  the  acre  ex- 
cepted In  her  deed,  but  insisted  that  the 
excepted  acre  should  be  In  the  form  of  a 
square.  He  thcr^ore  waived  his  objec- 
tion to  her  asserting  aright  paramount 
to  bis  mortgage,  and  insisted  In  binding 
ker  to  take  the  excepted  acre  in  the  shape 
which  he  claimed  was  given  to  her  by  the 
law  under  lier  deed. 

The  learned  counsel  also  insist  that  the 
court  erred  In  permitting  respondent  to 
introduce  parol  evidence  of  the  situation 
of  ber  buildings  In  the  south-east  comer 
of  said  west  halt  of  the  south-west  quar- 
ter, mentioned  In  ber  deed  to  her  son,  for 
the  purpose  of  locating  the  acre  of  land  so 
excepted  from  her  deed ;  the  claim  being 
that  the  exception  in  the  deed  is  the  ex- 
ception of  an  acre  in  the  south-east  corner 
in  the  form  of  a  square,  and  that  parol  evi- 
dence is  Inadmissible  to  show  that  any 
other  form  was  Intended  by  the  parties. 
The  rule  contended  for  by  the  learned 
cooosel  is  undoubtedly  the  correct  rule 
when  them  is  nothing  else  In  the  deed 
which  calls  for  a  different  form.  But  the 
rule  does  not  apply  to  a  case  when  the  ex- 
ception Is  of  a  certain  quantity  of  land, 
and  the  exception,  from  the  tract  described 
in  tbe  conveyance,  refers  to  other  objects 
than  mere  locality.  It  is  not  denied  by 
the  learned  counsel  that,  it  the  exception 
had  been  of  one  acre  In  the  south-east 
comer  of  the  tract  conveyed.  Including  the 
grantor's  dwelling-honse  situated  there- 
on, that  evidence  would  not  be  admissi- 
ble to  show  that  one  acre  in  a  square 
form  wonid  not  cover  the  dwelling-bouse, 
and  that  in  such  case  the  bounds  of  the 
acre  should  be  so  located  as  to  Include  the 
dw^Ung-bouse,  if  this  could  be  done,  and 


still  locate  the  acre  on  the  south-east  cor- 
ner of  the  tract  conveyed.  The  surround- 
ings and  the  objects  on  the  ground  would 
control  the  shape  of  the  aure,  which,  in 
the  absence  of  such  surroundings  and  ot>- 
Jects  called  for  In  the  deed,  the  law  would 
construe  to  mean  a  square  acre.  In  such 
cfise  there  is  no  mistake  In  the'doscriptlon, 
which,  if  corrected  at  all,  must  be  correct- 
ed In  an  action  brought  for  that  purpose. 
It  is  a  mere  question  of  the  location  of  the 
tract  excepted  in  the  conveyance.  But 
the  learned  counsel  insists  that  an  acre  In 
a  square  form  will  cover  all  the  material 
calls  for  boundary  mentioned  in  the  deed, 
because  the  evidence  shows  that  an  acre, 
in  a  Hquare  form,  will  include  some  of  the 
buildings  of  the  defendant  situate  In  the 
south-east  comer  of  the  land  described  in 
the  deed.  That  fact  we  do  not  think 
meets  the  call  for  the  buildings  evidently 
intended  by  the  parties  to  the  deed.  Such 
acre  would  not  include  the  defendant's 
dwelling-house,  which  was  evidently  far 
the  most  valuable  building  situate  on  the 
south-east  corner  of  the  land  described  In 
the  deed;  and  that  fact,  with  the  other 
evidence  introduced,  raises  afalr  presump- 
tion that  that  building,  of  all  others,  was 
the  one  intended  by  the  parties  as  one  of 
the  buildings  which  they  Intended  the  ex- 
cepted acre  should  include.  It  is  true  that 
the  description  of  the  excepted  acre  in  the 
conveyance  from  the  mother  to  the  son  Is 
not  as  particular  and  specific  as  it  should 
have  been, but, under  theevidenceshowing 
that  at  the  time  theconveyance  was  made 
the  grantor  owned  an  adjoining  80  acres, 
and  that  her  dwelling-house  and  out- 
houses were  situate  on  the  80  acres  con- 
veyed to  her  son,  that  these  houses  con- 
stituted her  home  at  the  time,  and  that 
after  the  execution  of  the  deed  she  re- 
mained In  the  occupation  of  her  dwelling 
and  outhouses  as  she  had  done  before, 
claiming  to  own  thesame,  strongly  tend  to 
show  that  such  dwelling-house  and  other 
buildings  were  situate  on  the  acre  except- 
ed in  the  conveyance  to  her  son ;  and  as 
an  acre  of  land  ran  be  laid  off  in  the  south- 
east corner  of  the  tract  described  in  the 
conveyance  in  a  convenient  and  useful 
form,  so  aa  to  include  the  buildings,  it 
seems  to  ns  that  the  court  properly  direct- 
ed that  it  should  be  so  laid  off  and  bound- 
ed. The  words  In  the  description  are  gen- 
eral, and  not  specific,  and,  in  the  absence 
of  anything  Indicating  a  different  bound- 
ary, the  law  would  determine  that  the 
acre  should  be  a  square;  but,  when  there 
is  anything  in  the  description  which  would 
not  be  complied  with  by  making  tlie  acre 
a  square,  then  the  question  as  to  what 
was  intended  by  the  parties  by  the  words 
used  is  to  be  determined  by  the  surround- 
ing circumstances.  In  such  case  there  is  a 
latent  ambiguity  on  the  face  of  the  deed 
when  applied  to  the  facta  existing  at  the 
time  theconveyance  waa  executed,  and  the 
Intent  of  the  parties  in  such  case  becomes 
a  question  of  fact,  and  not  one  of  law,  to 
be  determined  alone  by  the  mere  words 
used  In  the  conveyance.  The  rule  appli- 
cable to  this  case  is  well  stated  In  Dunn  v. 
English,  23  N.  J.  Law,  126-128.  In  that 
case  the  conrt  say:  "The  contructlon  of 
the  grant  must  be  favorable,  and  as  near 
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the  mind  and  intention  of  the  parties  as 
the  rules  ol  law  vrill  admit,  and  to  ascer- 
tain this  intention  parol  evidence  may  be 
resorted  to,  not  to  contradict  or  vary  the 
words  of  tiie  grant,  but  to  show  from  the 
■itaatlon  and  condition  of  the  subject- 
matter  what  meaning  the  parties  attached 
to  the  words  used,  especially  In  maters  of 
description."  The  rule  above  stated  was 
recognised  and  approved  by  this  court  in 
the  opinion  of  the  late  learned  Chief  Jus- 
tice Ryan  in  the  case  of  Lyman  v.  Bab- 
cock,  40  Wis.  612.  See,  also,  Gansou  r. 
Madlgan,  15  Wis.  144;  Prentiss  v.  Brewer, 
17  Wis.  635 ;  Rockwell  v.  Insurance  Co.,  21 
Wis.  548;  and  Sawyer  v.  Insurance  Co.,  87 
Wis.  503.  This  rule  Is  peculiarly  applicable 
to  the  case  at  bar.  The  parol  evidence 
was  ottered  to  show  what  the  intention  of 
the  parties  was  as  to  the  land  excepted 
from  the  deed  from  the  mother  to  the  son. 
It  does  not  contradict  the  language  used  in 
the  deed,  but  tends  to  explain  its  meaning 
as  intended  by  the  parties  at  the  time. 
The  fact  that  the  respondent  lived,  at  the 
time  the  conveyance  to  her  son  was  made, 
in  the  south-east  corner  of  the  80  acres  de- 
scribed In  the  deed,  that  she  had  no  other 
home,  and  owned  a  farm  adjoining,  ex- 
plains what  was  Intended  by  the  use  of  the 
words  in  the  deed,  "together  with  the 
buildings  thereon,"  and  It  overcomes  the 
general  presumption  that,  without  any 
explanation,  an  acre,  in  the  south-east 
comer  of  the  land  conveyed,  must  be  con- 
strued to  mean  a  square  acre.  We  think 
there  was  no  error  in  permitting  the  in- 
troduction of  the  parol  evidence  allowed 
on  the  trial. 

The  objection  that  the  court  erred  In  al- 
lowing costs  to  the  respondent  cannot  t>e 
sustained.  The  allowance  or  disallow- 
ance  of  costs  to  parties  in  an  equitable  ac- 
tion is  generally  in  the  discretion  of  the 
court.  See  the  last  paragraph  of  subdi- 
vision 7,  S  2918.  Sanb.  &  B.  Ann.  St. 

We  think  there  was  no  abuse  of  dlscr*- 
tlon  on  the  part  of  the  court  in  allowing 
costs  to  the  defendant  in  this  case.  The 
plaintiff  bad  notice  of  the  respondent's 
claim  to  the  land  the  court  awarded  her, 
before  and  at  the  time  he  brought  his  ac- 
tion. Her  deed  was  on  record,  and  she 
was  in  the  actual  possession  of  the  land 
claimed,  and  had  been  so  in  possession 
from  the  date  of  her  deed  down  to  the 
trial  of  the  action.  The  plaintiff  not  only 
compelled  the  respondent  to  make  good 
her  claim  under  her  deed,  but  he  also  con* 
tended  that,  by  reason  of  certain  admls- 
lons  and  statements  he  claimed  had  been 
made  by  her,  she  was  estopped  from  set- 
ting up  a  claim  to  the  land  awarded  to 
her  by  the  court.  There  seems  to  be  no 
good  reason  for  holding  that  she  was  not 
entitled  to  recover  costs  in  the  action. 
The  judgment  of  the  circuit  court  is 
affirmed. 


Ddfbn  et  al.  r.  Wktberbt. 

(SupreiM  Coturt  vj  WitoamAin^    March  17, 18B1.) 

Tax-Dbii)S   TsBsapiAMTiKS— Statuts  o*  Lnt- 

ITJlTIONB. 

Where  the  statute  of  limitations  baa  ran 
in  favor  of  taz-deeda,  one  claiming  title  in  oppo- 


sition to  them  cannot  show  that  they  are  void  tat 
mere  irregnlarlties  in  levying  the  taxes,  making 
the  sales,  or  executing  the  deeds. 

Appeal  from  drcnit  court,  Douglas 
county. 

Qeorjfe  Wetberby,  In  pro.  par.  Bobertm 
A  Newkirk,  for  respondents. 

Tatlob,  J.  The  respondents,  the  plain- 
tiffs in  the  court  below,  were  at  the  time 
of  the  commencement  of  this  action  in  the 
actual  possession  of  the  real  estate  de- 
scribed in  the  complaint,  claiming  to  own 
the  same  in  fee;  and  this  action  was 
brought  against  the  defendant,  who  also 
claimed  title  to  the  same.  The  object  of 
the  action  on  the  part  of  the  plain  tins  was 
to  quiet  their  title  as  against  the  claim  ol 
the  defendant.  The  plaintiffs  in  their  com- 
plaint set  out  their  title  at  length,  and 
claim  to  own  the  land  by  virtue  of  certain 
tax-deeds  from  the  state  and  the  county 
of  Douglas  to  one  James  H.  Ritchie,  and 
as  th3  grantees  of  said  Ritchie,  through 
conveyances  from  him  or  from  his  gran- 
tees. The  complaint  alleges  that  four  tax- 
deeds  were  Issued  to  said  Ritchie:  One 
January  1,  1871,  on  a  tax-sale  made  in 
1867;  one  dated  April  9, 1S7S;  one  May  14, 
1880;  and  one  dated  January  24, 1880,  on 
the  sale  of  1876.  These  tux-deeds  were 
duly  recorded  in  the  office  of  the  register  of 
deeds  of  the  said  county  of  Douglas  soon 
after  they  were  executed.  The  defendant 
denied  the  title  of  the  plaintiffs,  and 
claimed  title  in  himself.  On  the  trial  the 
plaintifIS  offered  in  evidence  their  tax-deed 
bearing  date  January  1, 1871,  on  tax-ssde 
of  1867,  and  also  a  conveyance  from  Ritchie 
to  one  P.  H.  Perkins,  and  from  said  Per- 
kins to  plalntllfa;  and  It  was  admitted 
that  the  plaintiffs  took  actual  possession 
of  the  lands  in  controversy  on  the  let  of 
June,  1890,  and  tnat  previous  to  that  date 
the  said  lands  were  wild  and  vacant,  and 
never  in  the  actual  possession  of  any  per- 
son, except  the  constructive  possession 
given  by  deeds  recorded  in  the  office  of  the 
register  of  deeds  of  said  county.  It  was 
also  admitted  by  the  defendant  on  tbe 
trial  "that  the  plaintiffs  are  the  owners  of 
the  land  described  in  the  complaint,  and 
in  the  tax-deeds  mentioned  therein,  by 
mesne  conveyances,  unless  such  tax-deeds 
are  shown  to  be  void  on  account  of  irrega- 
larldes  and  detects  in  the  proceedings  ui>- 
on  which  such  tax-deeds  are  based,  the 
evidence  of  which  was  excluded  by  tbe 
court  because  barred  by  tbe  statute  of 
limitations;"  and  the  plaintiffs  admitted 
"that  the  defendant  Is  tbe  owner  of  the 
lands  described  in  the  complaint,  unless 
his  title  has  been  defeated  and  barred  by 
the  tax-deeds  under  which  the  plaintiflis 
claim  title."  On  the  trial  the  defendant 
offered  evidence  to  show  that  the  tax  pro- 
ceeillogs  upon  which  the  tax  sales  and 
deeds  were  made  and  issued  were  Irregu- 
lar and  void.  All  otters  of  evidence  of  that 
kind  were  objected  to  by  tbe  plaintiffs, 
and  excluded  by  tbe  court;  the  court  hold- 
ing  that  the  statute  of  litnltations  had  run 
in  favor  of  the  title  under  tbe  tax-deeds, 
and  that  no  evidence  of  Irregularities  in 
such  tax  proceedings  would  avoid  such 
deeds.  It  was  also  admitted  or  shown 
upon  tbe  trial  that  the  tax-deeds  under 
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vhlch  the  plainttlh  claimed  title  wer«  res* 
nlar  apon  tbelr  facea,  and  properly  exe- 
cated  and  recorded.  Judgment  waa  ren- 
dered In  favor  ol  the  plainttlh,  adjadging 
them  the  owners  of  the  aaid  lands  as 
asainst  any  claim  or  title  of  tbe  said  de- 
tendant,  and  the  defendant  appeals  to  this 
court. 

Tbe  only  material  qnestlon  raised  In 
this  case  Is  the  qnestlon  determined  on  the 
trial  In  the  eoort  below,  vis.:  Had  tbe 
statute  of  limitations  run  In  favor  of  plain- 
tiff's tax-deeds,  or  any  of  tbem,  at  tbe 
time  of  tbe  commencement  ot  this  action, 
so  as  to  bar  tbe  defendant  from  attacking 
the  regnlarlty  of  the  proceedings  upon 
which  they  were  based?  Itis  evident  that, 
unless  the  statute  of  limitations  bad  run 
In  favor  of  tbe  tax-deeds,  tbe  court  erred 
In  excluding  the  evidence  ottered  by  the 
defendant  on  the  trial.  Dnder  tbe  decis- 
ions ai  this  court  there  can  be  no  doubt 
but  that  tbe  three-years  statute  of  limita- 
tions  had  run  in  favor  of  tbe  t  wo  deeds  exe- 
cuted and  recorded  In  1871  and  in  1873.  See 
Smith  V.  Sherry.  54  Wis.  114. 122. 11  N.  W. 
Km.  466;  MUledge  v.  Coleman.  47  Wis.  184. 
8  N.  W.  Bep.  77:  Gunnioon  v.  Hoehne.  18 
Wis.  268;  Lawrence  v.  Kenney.82  Wis.  281 ; 
Oconto  Co.  v.Jerrard,  46  Wis.  817;  Lindsay 
V.  Fay.  28  Wis.  177, — and  tbere  is  no  doubt 
but  that  tbe  statute  of  limitations  con- 
tained in  section  1210(/,  Rev.  St.  1878,  bad 
run  In  favor  of  the  tax-deeds  Issued  in  1880. 
Sherry  v.  Gilmore,  58  Wis.  824, 17  N.  W. 
Rep. 252;  Haseltine  v.  SlmpBon,58Wls.679, 
17  N.  W.  Bep.  832;  McDonald  v.  Daniels,  58 
Wis.  426,  17  N.  W.  Rep.  11;  Hlles  v.  La 
Flesh,  68  Wis.  465, 18  N.  W.  Rep.  436;    Di^ 

Snhart  v.  Wescott,  65  Wis.  186,  26  N.  W. 
:ep.  662.  The  cases  above  cited,  and 
many  others  which  may  be  found  in  tbe 
notes  to  sections  1178  and  12l0<f,  Sanb.  ft 
B.  Ann.  St..  clearly  show  that  the  statute 
of  limitations  bad  run  in  favor  of  tbe  tax- 
deeds  of  the  plaintiffs,  and  that  tbe  title 
was  vested  in  the  plaintiffs  unless  the  de- 
fendant could  show  either  that  the  lands 
were  not  taxable  at  all,  or  that  the  taxes 
had  been  paid,  or  a  redemption  from  the 
sale  bad  been  made  before  tbe  deeds  were 
issued,  or  that  tbe  officers  or  municipality 
under  whose  authority  tbe  taxes  purport 
to  be  levied  had  no  Jurisdiction,  nnder  any 
circumstances,  tu  levy  the  tax.  All  mere 
irregularities  In  levying  tbe  taxes,  making 
the  sales,  or  In  executing  the  tax-deeds  are 
cured  by  tbe  statute  of  limitations,  and 
tbere  was  no  offer  to  show  that  tbe  taxes 
were  paid  or  the  lands  redeemed  from  tbe 
tax-sale  before  tbe  deeds  were  Issued,  or 
tbat  the  lands  were  not  taxable  at  the 
time  the  taxes  purport  to  have  been  levied 
thereon,  and  no  pretense  but  that  the 
coun^  and  town  of  Douglas  bad  author- 
11^  to  tax  said  lands.  All  tbe  offers  made 
by  the  defendant  to  show  irregularities  in 
the  proceedings  were  properly  rejected  by 
the  learned  circuit  Judge. 

Wbat  may  be  shown  to  defeat  ttie  stat- 
ute in  favor  of  a  tax-deed  Is  pointed  out 
in  the  cases  of  Oconto  Co.  v.  Jerrard,  46 
Wis. 817-827 ;  Knox  v.  Cleveland,  13  Wis.  245 ; 
Railroad  Co.  v.  Lincoln  Co.,  67  Wis.  478- 
480,  80  N.  W.  Rep.  619:  Smith  v.  Sherry,  64 
Wis.  114-122.  m,  11  N.  W.  Rep.  466.  As 
there  was  no  offer  to  show  any  actual 


want  of  Jurisdiction  on  tbe  part  of  the 
taxing  officers  to  levy  taxes  upon  the 
lands  In  question,  there  was  no  error  in  re- 
jecting tbe  offered  evidence. 


Zbttbl  t.  Citt  of  West  Bbnd. 
{Supreme  Court  of  WUeonsin.  March  17, 1891.) 
Public  Nnisijros— Dixxoss— PxrvATS  Aotioh. 
A  oomplsdnt  alleging  that  defendant  dty 
has  allowed  one  ot  ita  streets  to  be  so  obstmcted 
that  plaintiff,  in  going  firom  bis  lioose  to  his 
market  garden,  is  compelled  to  pursue  a  longer 
and  less  direct  ronte  than  heretofore,  to  his  dwn- 
age  a  named  sum,  does  not  state  a  canse  of  so- 
tiou,  for  the  injury  to  him  from  tbe  alleged  nui- 
sance is  different  only  in  degree,  and  not  in  kind, 
from  that  done  to  the  pjblia 

Appeal  from  circuit  court,  Washington 
county. 

It  appears  from  the  complaint  that  the 
plaintiff  owns  lot  4,  block  8,  of  tbe  orig- 
inal plat  of  the  city  of  West  Bend,  and  oc- 
cupies tbe  same  as  a  homestead  and  resi- 
dence, and  that  the  same  fronts  the  east, 
towards  River  street,  rnnning  north  and 
south,  aud  one  of  tbe  principal  streets  of 
tbe  city ;  tbat  south  of  that  block  is  Hick- 
ory street,  running  east  and  west;  tbat 
north  of  that  block  is  Elm  street,  80  feet 
wide,  rnnning  east  and  west;  that  one 
block  north  of  Elm  street  Is  Cedar  street, 
running  east  aud  west;  tbat  tbe  second 
street  west  of  tbe  block  on  which  the 
plaintiff  resides  is  Fond  du  Lac  street,  run- 
ning north  and  south;  that  the  next 
street  west  of  tbat  is  Elisabeth  street, 
only  60  feet  wide,  running  north  and  south ; 
tbat  tbe  next  street  west  of  that  is  West 
Street,  only  40  feet  wide,  running  north 
and  south,  and  very  poor  andedifflcult  to 
travel,  and  constituting  tbe  western  limits 
ot  the  city;  tbat  immediately  west  of  the 
west  end  of  Elm  strset,  and  for  a  distance 
of  828  feet  on  West  street,  the  plaintiff 
owns  four  acres  of  land,  with  an  orchard, 
fruit-trees,  garden  crops,  grain,  and  veg&. 
tables  thereon,  and  ot  the  value  of  f  1,000; 
that  on  or  about  June  28, 1888,  tbe  defend- 
ant aided  and  permitted  school-district 
No.  1  ot  said  city  to  erect  and  maintain  a 
large  publlcscbool  building  entirely  across 
tbat  portion  of  Elm  street  immediately 
west  ot  the  west  line  of  said  Fond  du  Lac 
street,  at  a  cost  to  said  district  ot  f  16.000, 
and  the  same  is  now  standing  in  and  en- 
tirely obstructing  said  Elm  street;  that 
by  reason  of  said  obstruction  the  plaintiff 
Is  compelled,  in  going  from  his  said  resi- 
dence to  his  said  garden,  to  go  eonth  by 
way  of  Hickory  and  Elisabeth  or  West 
street,  or^from  snid  residence  north  by 
way  of  Cedar  and  Elisabeth  or  West  street 
to  said  garden ;  and  that  in  hauling  pro- 
duce and  other  matter  be  was  compelled 
to  make  said  trips  with  horse  and  wagon 
almost  daily;  and  that  the  value  of  his 
said  garden  had  been  thereby  greatly  re- 
duced. By  reason  of  such  tacts  tbe  plain- 
tiff prayed  judgment  for  $500  damages. 
To  that  complaint  the  defendant  de- 
murred, on  the  ground  that  it  did  not 
state  tacts  sufficient  to  constitute  a  cause 
of  action.  From  the  order  sustaining  that 
demurrer  tbe  plaintiff  brings  this  appeal. 

P.  O'Meara,  for  appellant.  Burot(y  A 
Kencbenmeiater,  tor  respondent. 
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Cabsodat,  J.,  (a/ter  stating  the  tiuta  aa 
aboY9.)  The  graramen  of  the  complafnt 
ia  tbat  by  reason  ot  the  construction  of 
the  school-house  In  Elm  street,  between 
Fond  dn  Lac  and  Elizabeth  streets,  the 
plaintiff  has  been  compelled,  in  driving  to 
and  from  his  K^i^cn,  to  take  a  more  In- 
conrenlent  and  circuitous  route,  to  bis 
damage.  This  is  on  the  theory  that  the 
plaintiff  has  sustained  special  injury  by 
reason  ot  a  public  nuisance.  The  portinu 
of  Elm  street  obstructed  by  the  school- 
house  is  more  than  a  block  distant  from 
ench  of  the  pieces  of  laud  owned  by  the 
plaintlR.  The  law  applicable  is  well 
stated  In  one  of  the  cases  cite<1  by  the 
learned  counsel  for  the  plalntlfT,  by  Shaw, 
C.  J.,  in  these  words:  "It  is  a  wcll-Rettled 
rule  of  lawthat.lf  an  Individual  suffer  spe- 
cial damage  by  any  unlawful  act  In  ob* 
strucUng  a  highway,  he  shall  have  his  ac- 
tion, although  the  party  doing  the  act  is 
liable  to  on  indictment.  But  without  sdch 
damage,  although  the  act  la  unlawful, 
and  although  more  Injuriooa  to  one  pro- 
prietor on  account  of  his  proximity  to  the 
highway  than  another,  still  he  cannot 
have  an  action,  because  actiuns  would 
thereby  be  multiplied  indefinitely;  but  the 
OOender  shall  beprosecnted  by  indictment, 
by  wbich  the  offense  shall  be  punished  and 
tbe  wrong  redressed  once  lor  all.  What  is 
special  damage toHUstain  th«p«r<;aod,and 
enable  one  to  have  bia  several  action  for 
an  Injury  common  to  the  whole  comma- 
nity,  is  often  a  difficult  question.  It  seems 
to  be  settled  by  authorities  that  It  mast 
be  something  not  merely  differing  In  de- 
gree, but  in  kind,  from  that  which  must 
be  deemed  common  to  all."  Thayer  t. 
Boston,  19*  Pick.  514.  The  same  distinc- 
tion is  pointed  oat  and  fnltycoasidered  by 
Mr.  Justice  Ltom  In  Clark  t.  Railway  Co., 
70  Wis.  697.  86  N.  W.  Rep.  326.  In  order  to 
,  recover.  It  Is  esaential  that  the  plaintiff  al- 
lege and  prove,  as  there  said  by  Mr.  J  us- 
tice  Lton,  tbat  "  the  damages  are  special 
to  himself;  tbat  Is,  that  they  result  from 
an  injury  of  a  different  character  from  the 
Injury  suffered  by  the  rest  of  the  public, 
and  not  a  part  of  the  common  injury 
caused  by  the  nuisance."  In  that  case  it 
was  held  that  the  allegation  to  the  effect 
tbat.  In  transporting  passengers  and 
fright  up  and  down  the  river,  the  plain- 
tiff was  almost  daily  compelled  to  take  a 
much  more  distant  and  circuitous  route 
with  his  steam-yacht,  by  reason  of  the 
bridge  having  been  constructed  by  the  de- 
fendant, did  not  state  a  cause  of  action. 
The  same  rule  haa  been  applied  to  the  al- 
teration and  discontinuance  of  a  portion 
of  a  highway.  State  v.  Barton,  96  Minn. 
145,  80  N.  W.  Rep.  454;  State  v.  Holman, 
40  Minn.  369,  41  N.  SV.  Rep.  1073;  School- 
District  v.  Neil,  86  Kan.  617.1  In  Farrelly 
V.  Cincinnati,  2  Oisn.  516,  cited  by  plain- 
tiff's eoansel,  the  question  is  discussed  in 
a  very  lengthy  and  learned  opinion  by 
fiOADi.T,  J.,  and  it  was  there,  among 
other  things,  held  that  "a  traveler  who  la 
forced  to  abandon  his  nearest  route,  by 
reason  of  the  non-repair  of  the  street,  and 
seeks  his  destination  by  a  longer  and  more 
circuitous    road,  whereby  he  snlfers   in- 
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iury  in  bis  business,  does  not  mistatn  aucb 
a  special  damage  as  to  entitle  blm,  to  an 
action  against  the  party  charged,  with 
the  duty  of  keeping  the  way  In  repair.  So, 
also,  In  case  of  an  omnibus  line,  which  haa 
lost  custom  by  reason  ot  being  unable  to 
pursue  its  customary  route  in  consequence 
ot  the  founderous  condition  of  a  street. 
In  these  casee  thedamages  are  not  tiie  im- 
mediate consequences  ot  the  wrong,  but 
are  remote. "  It  ia  manifest  from  the  com- 
plaint in  the  case  at  bar  that  the  onlyspe- 
ctal  damage  of  the  plaintiff  alleged  is  tbe 
same  in  kind,  though  It  may  be  greater  in 
degree,  as  would  be  sustained  by  any  per- 
son haying  occasion  to  drive  from  the 
vicinity  of  the  plaintiff's  residence,  or  the 
vicinity  of  the  east  end  of  Elm  street,  to 
the  vicinity  of  the  west  end  of  tbat  street, 
and  v/oe  reraa.  We  must  hold  that  the 
complaint  states  no  cause  of  action.  Tbe 
order  of  the  circuit  court  is  afBrmod. 


Hatcbakd  v.  State. 
iSuprvme  Cvurt  <if  IFiseotwin.    Karch  17, 1801.) 

AbORTIOH— ISDICTMEKT— ETIDBSOB— iNSTKtJO- 

noKs. 

1.  Rev.  Bt  Wis.  S  4353,  makes  it  manslaagfa- 
ter  in  the  second  degree,  In  case  ot  the  death  of 
either  child  or  mother,  to  adininistfir  to  a  preg- 
nant woman  any  drug  or  other  substanoe,  or  to 
employ  any  instrument  or  other  means,  with  in- 
tent thet^by  to  destroy  the  child,  unless  the  op- 
eration is  necessary  to  preserve  the  life  of  the 
mother,  or  has  been  ud  vised  by  two  physicians  to 
i>e  necessary  for  that  purpose.  Held  that,  where 
an  indictment  lollows  the  form  of  this  saotioD,  an 
Introductory  allsgatiun  that  defendants  assaalted 
the  woman,  only  signified  the  meaoH  employed, 
and  may  be  rejected  aa  suroluaage. 

2.  The  fact  tbat  one  of  the  defendants,  who 
was  a  physician,  thought  that  the  operation  was 
necessary  to  save  the  life  of  the  mother,  is  no 
defease  to  an  indictment  under  this  secdoa, 
wiiere  the  evidenoe  sIiowb  that  It  was  in  Caot  un- 
neoessaiy. 

'8.  Wbere  the  evidenoe  shows  ttiat  defendant 
operated  with  a  Icnlfe  on  the  womb  of  a  healthy 
woman  19  yeais  old,  so  that  ahe  was  delivered  of 
a  partly  grown  child,  and  was  then  attacked 
with  peritonitis,  of  which  she  died,  an  inference 
that  the  operation  was  not  necessary  to  save  her 
lite  is  warranted. 

4.  The  tact  that  tbe  woman  had  threatened  to 
commit  suiolda  unless  sheoould  i>e relieved  of  the 
child  with  which  she  was  preenant  does  not  atiow 
•«ch  a  necessity  to  p«4orm  tne  operation  in  or- 
der to  save  liar  life  as  is  contemplated  by  the 
statute. 

6.  An  Instruction  that  defendants  must  show 
beyond  a  reasonable  doubt  tjtat  they  bad  the  ad- 
vice of  two  physicians  that  the  operation  waa 
necessary  to  save  the  life  of  tlM  mother  is  harm- 
less error  where  defendants  have  introduced  no- 
evidence  whatever  that  they  had  suoh  advice^ 
this  being  a  fact  peculiarly  within  their  Jcnowl- 
edge,  whose  non-existence  it  is  practically  impoa- 
sible  for  the  state  to  show. 

6.  Defendants  being  husband  and  wife,  evi- 
dence that  the  wife,  in  the  absenoe  of  the  hus- 
band, offered  to  produoe  the  alrartion  for  tbe  de- 
ceased, and  stated  tliat  she  liad  helped  other  wo- 
men out  of  similar  trouble,  is  admisaibie  to  show 
ttkat  she  acted  without  the  coercion  of  her  hus- 
iMtnd. 

Error  to  municipal  conrtot  Milwaukee. 

An  Information  was  duly  Bled  In  the 
municipal  court  of  Milwaukee  against  tba 
plaintiff  In  error  andherhasband.in  which 
it  is  chargf^d  that  on  November  '2U,  and 
December  1  and  11, 1887,  at  the  county  of 


Digitized  by^OOQlC 


wis.) 


HATCHABO  ».  STATE. 


881 


Mllwaake«,  "  tbe  said  defendants,  Thomas 
Hatchard  and  Nancy  Josephine  Hatcbard, 
did  wiUfQlly  and  feloniouBly  make  an  as- 
sault in  and  upon  a  woman,  Minnie 
Beardaley,  she,  the  said  Minnie  Beardsley, 
beiux  then  and  there  pregnant  with  a 
child:  and  that  the  said  Thomas  Hatcb- 
ard and  Josephine  Hatchard  did  then  and 
there  wllUDlly  and  felonloosly  employ 
upon  the  body  and  womb  of  tbe  said  Min- 
nie Beardsley  a  certain  sharp  instrnment  ur 
tnstrnmenta  to  tbis  informant  unknown, 
and  did  then  and  tbere  willfally  adminis- 
ter to  tbe  said  Minnie  Beards]^  certain 
medicines  and  drngs  to  this  informant 
unknown,  with  Intent  thereby  then  and 
there  willfally  and  teloniooBly  to  destroy 
■nch  child,  the  same  not  beinff  necessary 
to  preserve  the  life  of  such  mother,  tbe  said 
Minnie  Beardsley,  and  not  buTlns  beenad- 
▼Ised  by  two  pbysicians  to  be  necessary  for 
the  pnrpose  of  preserving  the  life  of  soeh 
mother,  tbe  said  Minnie  Beardsley:  by 
means  whereof  tbe  death  of  thesald  Minnie 
Beardsley  waa  prodaced,  and  whereby  tbe 
said  Thomas  Hatchard  and  Nancy  Jose- 
phine Hatchard  did  on  tbe  12th  day  of  De- 
cember, in  the  year  one  thousand  eight 
hundred  and  d^ty-seven,  at  thesald  coun- 
ty of  Milwaukee,  feloniously*  kill  and  nlay 
tbe  said  Minnie Beardeley. "  Then  follows 
an  averment  that  Mrs.  Hatcbard  did  not 
then  and  tbere  act  by  and  under  tbe  coer- 
cion of  her  husband.  On  this  Information 
Mrs.  Hatcbard  was  separately  tried,  and 
eonvleted  <a  tbe  oHense  charged  in  the 
Information.  Motions  in  arrest  of  Judg- 
ment and  for  a  new  trial  were  denied, 
and  she  was  sentenced  to  imprisonment 
In  the  state-prison  for  the  term  of  four 
years.  Tbe  testimony  and  rulings  of  tbe 
court  on  tbe  trial  are  sufficiently  stated  In 
the  following  opinion.  She  has  aned  out 
a  writ  of  error  to  obtain  a  review  and 
reversal  of  tbe  judgment. 

V.  W.  Seely,  for  plaintiff  in  error.  J.  L. 
O'Connor,  Atty.  Oen.,  and  J.  M.  Clanoey, 
Asst.  Atty.  Gen.,  for  the  State. 

Lton,  J.,  (after  etattng  tbe  facte  ae 
above.)  The  exceptions  deemed  material 
to  a  determination  of  the  cose  will  be  con- 
sidered and  determined  in  their  order. 

I.  On  the  trial,  counsel  for  Mrs.  Hatcb- 
ard objected  to  tbe  admiaaion  of  any  testi- 
mony, for  tbe  alleged  reaaona  that  the  in- 
formation states  no  offense,  and  la  void 
for  uncertainty  and  duplicity.  The  objec- 
tion was  overruled.  Tbe  information  la 
drawn  under  section  4358,  Rev.  St.,  which 
reads  as  follows:  "Any  person  who  ah  alt 
administer  to  any  woman  pregnant  with 
a  cblld  any  medicine,  drug,  or  substance 
whatever,  or  shall  use  or  employ  any  in- 
strument or  other  means,  with  intent 
thereby  to  destroy  such  child,  unless  tbe 
same  shall  have  been  necessary  to  pre- 
serve tbe  life  of  such  mother,  or  shall  have 
been  advised  by  two  phyaiclans  to  be 
necessary  for  such  puroose,  shall,  in  case 
tbe  death  of  such  child  or  of  such  mother 
be  thereby  produced,  be  deemed  guilty  of 
manslaughter  In  the  second  degree. "  We 
think  the  information  charges  an  offense 
under  that  statute.  It  avera  every  fact 
essential  to  constitute  the  crime  against 
vrbicb  the  statute  is  aimed,  aubatantially 


in  the  language  of  tbe  statute,  and  with 
Bucb  degree  of  certainty  that  tbe  court 
has  no  difficulty  In  pronouncing  Judgment 
upon  the  conviction  of  Mrs.  Hatchard 
aiccording  to  tbe  right  of  tbe  case.  Tbis 
is  sufficient.  Rev.  St.  S§  4^58,  4669.  Much 
of  tbe  argument  of  counsel  against  tbe 
sufficiency  of  tbe  complaint  is  based  upon 
the  claim  that  tbe  information  charges 
three  dlatlnet  offenses  In  three  counta.to- 
wit:  (11  Assault;  (2)canBing  an  abortion: 
and  (8)  manslaughter  in  the  first  degree. 
This,  we  think,  is  an  entire  misapprehen- 
sion of  the  character  of  tbe  information. 
It  charges  Dr.  Hatcbard  and  bis  wife  with 
the  felonious  killing  of  Mtauiie Beardsley  by 
the  means  tberein  stated ;  and  tbe  stat- 
ute makes  such  killing  manslaughter  In  the 
second  degree.  Uenee  tbe  Information 
charges  tbat  the  accused  committed  that 
degree  of  felonious  bomidde.  The  charge 
of  assault  can  only  signify  that  the 
means  employed  to  destroy  the  unborn 
child  waa  a  felonious  assault.  It  is  an 
unnecessary  avwment,  incapable  of  bene- 
fit to  the  prosecution  or  mischief  to  the 
accused,  and,  under  a  familiar  rule,  may 
be  rejected  as  surplusage  without  impali^ 
ing  tbe  sufficiency  of  tbe  inform  atloi|. 
Tbis  Information  Is  modeled  after  that 
in  State  v.  Diekinson.  41  Wis.  299,  which 
passed  the  scrutiny  of  able  counsel  and 
of  this  court  without  challenge.  The  (wo 
Informations  are  substantially  alike.  We 
bold  tbe  information  In  the  present  ease 
sufficiently  charges  an  offense  under  sec- 
tion 4862,  and  tbe  trial  court  properly 
ov«>ruled  tbe  objection  to  tbe  admission 
of  testimony  under  it. 

n.  Tbe  testimony  tended  to  prove  tbat 
Minnie  Beardsley,  wbo  was  then  with 
child,  applied  to  Dr.  Hatcbard  to  procure 
an  abortion  upon  her;  that  he  adminis- 
tered medicine  to  her,  and  operated  upon 
her  womb  tbree  times  with  a  long  sharp 
instrument  for  tbat  pnrpose:  that  she 
was  then  a  healthy  woman,  19  years  of 
age ;  that  Mre.  Hatchard  had  previously 
offered  to  perform  the  operation,  and  vol- 
untarily assisted  her  husband  in  doing  so 
each  time;  that  a  few  days  after  the  last 
operation  Minnie  was  delivered  of  a  partly 
grown  female  child;  tbat  she  was  imme- 
diately attacked  with  Inflammation  of  tbe 
bowels,  or  peritonitis,  and  died  tliereof  the 
day  next  succeeding  ber  delivery :  and  tbat 
her  disease  was  caused  by  such  operations 
upon  her  person.  Thelrreslatlble inference 
from  the  testimony  la  tbat  it  was  not  nec- 
essary to  destroy  the  child  to  preserve  tbe 
life  of  the  mother.  There  la  no  teatimony 
tending  to  show  that  Mrs.  Hatchard  or 
her  husband  waa  advised  by  two  phyai- 
clans, or  by  any  person,  tbat  it  waa  nec- 
essary to  destroy  tbe  child  lor  such  pur- 
pose. '  Thus  the  testimony  tended  to 
prove,  and  was  sufficient  to  Justify  the 
jury  in  finding  that  it  did  prove,  every  fact 
essential  to  constitute  the  crime  charged 
in  the  information. 

IIL  Tbe  court  instructed  the  Jury  as  fol- 
lows: "If  the  defendant  Thomas  Hateh- 
ard  obtolned  tbe  advice  of  two  physicians 
that  it  was  necessary  to  perform  the  oper- 
ations upon  Minnie  Beardsley  in  order  to 
save  thellfe  of  ttap  girl,  then  It  matters  not 
what    the    defendant    Nancy   Josephine 
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Hatcbard  thooKbt  or  did,— abe  la  not 
guilty;  and  the  evidence  in  tbis  case  mast 
satisfy  yoa,  and  each  of  you,  beyond  a 
reasonable  doubt  that  the  said  Thomas 
Hatcbard  did  not  bare  or  obtain  the  ad- 
vice of  two  physicians  to  perform  tbeoper- 
tlons  for  the  purpose  of  saving  the  life  of 
the  girl ;  and  if  it  does  not  so  satls^r  yoa, 
yon  mast  acquit  the  defendant.  The 
court  refused  further  to  instruct  the  Jury, 
as  requested  on  behalf  of  Mrs.  Hatcbard, 
that  if  Dr.  Hatcbard  (himself  being  a  phy- 
sician) thought  it  necessary  to  perform 
the  operation  to  save  the  lite  of  the  glii, 
the  same  results  would  follow.  The  pro- 
irased  instruction  was  properly  refused,  bi 
the  first  place,  there  is  no  testimony  tend- 
ing to  show  that  Dr.  Hatcbard  tbonght 
anything  of  the  kind.  Moreover,  if  a  per- 
son commit  an  abortion  upon  a  pregnant 
woman  without  the  advice  of  two  pbysi- 
elans  tbat  It  Is  necessary  tu  do  so  to  sare 
the  life  of  the  mother,  he  acts  at  his  peril 
of  the  fact.  Although  be  may  have  be- 
lieved tbat  such  necessity  existed,  yet  If 
in  fact  it  did  not  exist  be  is  not  exoner- 
ated. This  is  tbe  plain  reading  of  the 
statute.  In  this  connection  an  item  of 
proof  may  be  mentioned.  Minnie  bad 
threatened  to  commit  suicide  unless  she 
could  he  relieved  of  the  child  with  which 
she  was  pregnant,  and  this  threat  was 
communicated  by  her  mother  to  Dr. 
Hatcbard  before  be  operated  upon  ber.  It 
seems  to  be  claimed  that  this  was  evidence 
of  tbe  necessity  for  destroying  tbe  child  to 
save  Minnie's  life.  It  in  very  manifest 
tbat  the  statute  was  not  intended  to  ap- 
ply to  sncb  a  case,  but  only  to  a  ense  where 
the  death  of  the  motbercan  reasonably  be 
anticipated  to  result  from  natural  causes 
unless  the  child  is  destroyed. 

rV.  An  instruction  was  given,  to  tbe  ef- 
fect tbat  If  tbe  guilt  of  Mrs.  Hatcbard  In 
other  respects  was  proved,  tbe  Jury  must 
eonvlct  her,  unless  satisfied  from  the  evi- 
dence beyond  a  reasonable  doubt  tbat  Dr. 
Hatcbard  did  have  or  obtain  tbe  advice  of 
two  physicians  that  It  was  necessary  to 
destroy  tbe  child  io  order  to  save  the  life 
of  the  mother.  If  there  was  a  preponder- 
ance of  evidence  sbowlng  be  was  so  ad- 
vised, obviously  the  testimony  could  not 
possibly  prove  beyond  a  reasonable  doubt 
that  be  was  not  so  advised ;  hence  it  was 
error  to  require  proof  of  this  defensive 
tact  which  should  satisfy  the  Jury  beyond 
a  reasonable  doubt  tbat  it  existed.  But 
tor  a  reason  which  will  now  be  stated 
such  error  Is  immaterial.  The  burden  of 
proving  such  advice  is  upon  tbe  accused. 
Tbe  tact,  if  it  exists,  is  peculiarly  within 
her  knowledge,  and  may  readily  be  proved 
by  her,  while  it  is  practically  impossible 
for  the  state  to  prove  its  non-existence. 
The  law  never  requires  ImposBlbilities. 
There  being  no  testimony  upon  tbe  sub- 
ject, the  presumption  is  conclusive  that 
neither  Mrs.  Hatcbard  nor  her  husband 
had  any  such  advice.  The  court  might 
properly  have  so  inatrocted  the  jury.  It 
necessarily  follows  tbat  tbe  error  in  what 
the  court  said  to  the  Jury  on  tbe  subject 
could  not  have  harmed  Mrs.  Hatcbard, 
and  hence  is  not  cause  for  reversal. 

V.  An  instruction  was  proposed  in  behalf 
of  Mrs.  Hatcbard  to  tbe  effect  that  proof 


of  certain  convenatlon  between  ber,  Min- 
nie, and  ber  mother,  at  the  bouse  of  Dr. 
Hatcbard,  but  in  his  absence,  was  only  ad- 
missible to  show  the  purpose  for  which 
Minnie  and  her  mother  went;  there.  The 
court  refused  to  give  the  instruction.  In 
that  conversation  Mrs.  Hatcbard  offered 
to  produce  tbe  abortion,  and  said  she 
had  helped  hundreds  of  giiia  and  women 
out  of  just  such  trouble.  Tbls  was  strong 
evidence  that  Mrs.  Hatcbard  was  acting 
voluntarily,  and  without  coercion  by  her 
husband,  and  the  conversation  was  ad- 
missible to  prove  that  fact,  as  well  as  to 
prove  the  purpose  for  which  Minnie  went 
there.  The  court  properly  refused  to  give 
tbe  proposed  instruction. 

VI.  There  is  no  testimony  in  tbe  case 
tending  to  show  tbat  Mrs.  Hatcbard  was 
coerced  by  ber  bnsband  to  aid  Mm  in  de- 
stroying tbe  child,  while  there  is  mucb  tes- 
timony tending  to  prove  (if  it  does  not 
coneluslvely  prove)  tbat  sbe  acted  volun- 
tarily in  the  matter.  These  facts  dispose 
ot  the  criticisms  upon  tbe  charge  of  tbe 
eonrt  on  that  subject.  It  Is  not  perceived 
how  tbe  Jury  could,  upon  tbe  testimony, 
have  found  otherwise  than  that  she  acted 
volantarily,  and  without  coercion.  We 
find  no  reversible  error  in  this  portion  of 
the  ease. 

VII.  A  single  medical  witness  was  ex- 
amined as  an  expert,  and  an  hypothetical 
question  put  to  nlm,  to  which  counsel  for 
Mrs.  Hatcbard  takes  exception.  The  wit- 
ness was  allowed  to  answer  such  ques- 
tion, and  did  so  cautiously  and  intelli- 
gently. We  have  examined  the  question 
in  connection  with  tbe  testimony,  and 
think  it  fairly  embodies  tbe  material  facts 
testified  to  by  the  witnesses  bearing  upon 
the  cause  of  Minnie's  death.  We  must 
bold  that  tbe  question  was  property 
framed,  both  in  substance  and  form,  and 
it  was  not  error  to  allow  the  medical  wit- 
ness to  answer  it. 

VIII.  Other  errors  were  alleged  and  ar- 
gued, but  it  is  believed  tbe  above  views 
dispose  of  ail  the  material  errors  assigned 
for  reversal.  We  think  the  proofs  sustain 
the  verdict  of  the  jury,  and  we  fail  to  find 
in  the  record  that  any  material  error  in- 
tervened on  the  trial.  Tbe  judgment  ot 
tbe  municipal  court  must,  therefore,  be 
affirmed. 


Kessel  et  ax.  v.  Kesbel  et  ax. 
(Supreme  Court  (ff'Wiscongl/n.  March  17, 1891.) 
BsroBXATioii  or  Coktiuots— Bvidskob. 
Plaintiffs  conveyed  their  tSrm  to  defend- 
ant, fheir  aon,  under  an  agreement  stlpnlatlng 
that  defendant  should  nudntain  them  thereon  for 
their  Uvea,  and  that,  in  case  they  should  become 
dissatisflea  with  lii«  treatment,  he  should  pay 
them  tl60  a  year,  and  furnish  specified  artioles. 
There  was  a  further  stipulation  that  "plaintiffs 
also  agree,  for  the  consideration  of  <2,S0O  by  note 
secured  by  mortgage,  now  held  by  plaantifb 
against  defendant,  that,  if  defendant  do  his  du- 
ties OS  abo7e  mentioned,  said  note  and  mortgage 
is  to  be  null  and  void. "  Tlie  mortgage  purport- 
ed to  aecnre  only  the  annuity  of  tUO.  The  papers 
were  prepared  or  a  notary  in  EngUsh,  defendant 
leaving  the  whole  matter  to  plaintlmi,  and  had 
to  be  explained  to  the  parties  in  Qerman.  The 
futber  testified  that  he  did  not  nnderstand  them 
when  so  explained,  and  that  he  directed  Uie  no- 
tary, according  to  the  intention  of  the  parties,  to 
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di«w  fha  agi^WDMit  bo  m  to  glv*  plalntUb  th* 
option.  In  caae  of  dlssatiBfaoUon,  to  leava  defend- 
ant'B  oare,  and  receive  18,600  In  lien  tbereof, 
ttiiiob  som  waa  intended  to  be  seonted  by  the 
mortgage.  The  notary  cmroborated  bis  testi- 
mony, and  defendant  did  not  deny  the  giving  of 
tbese  directiona.  Held,  that  tbe  agreement  and 
mortgage  ahould  be  so  raformed  as  to  express  the 
Intention  of  tbe  parties,  aa  testiiied  to  by  plain- 
ttfls. 

Appeal  from  drcatt  court,  Washiugton 
eonnty. 

Tbe  action  is  to  reform  certain  written 
Inatruments.  On  Janaary  24,  1887,  the 
plaintlffB,  Peter  Keseel  and  wife,  conreyed 
to  their  eon,  the  defendant  Peter  Kessel, 
Jr.,  their  farm  in  Washiniitun  county,  con- 
taining 140  acres  of  land,  on  which  they 
had  resided  for  25  years,  together  with 
eertain  personal  property  thereon.  The 
farm  was  worth  #8,000,  and  the  personal 
property  91.000,  and  was  all  the  property 
tlie  plaintllto  owned.  PlainttfTB  were  each 
about  76years  of  age,  and  infirm  in  health, 
when  tbey  made  this  conreyauce,  tbe 
plaintiff  Peter  being  also  very  deaf.  Tbey 
were  Germans,  and  neither  of  them  conld 
speak  or  understand  tbe  English  langn  age. 
Peter,  Jr.,  was  then  88  years  of  age,  and, 
wbfle  not  an  iml>ecile.  was  weak  in  Intel* 
lect  and  quite  deaf,  and  was  dependent  up- 
on his  father  tomanagefais  baainess  affairs. 
He  had  always  lived  with  his  parents, 
and  worked  on  their  farm  without  other 
compensation  than  bis  maintenance. 
The  consideration  for  snob  conveyance 
was  attempted  to  be  expressed  in  a  writ- 
ten agreement  executed  at  tbe  same  time 
by  the  father  and  son,  and  in  a  mortgage 
executed  to  the  plaintilTs  by^the  son  on 
tbe  lands  so  conveyed,  which  purports  to 
have  been  given  aa  security  (or  tbe  per- 
formance oia  stipulation  in  the  agreement 
to  pay  tbe  plaintiflti  an  annuity  of  (160 
daring  their  Joint  lives,  and  one-halt  that 
■am  to  the  sorvivor  of  them.  It  does  not 
poroort  to  secure  any  other  stipulation  in 
saen  agreement.  The  agreement,  as  writ- 
ten and  executed,  binds  Peter,  Jr.,  bis 
belra  and  assigns,  to  maintain  his  parents 
doting  their  lives;  to  do  everything  to 
make  them  comfortable;  to  provide  them 
two  specified  rooms  in  his  honse;  and  to 
take  the  best  care  of  them  as  long  as  tbey 
■hoald  live.  It  also  contains  tbe  follow- 
ing stipulation:  "The  said  parties  of  the 
second  part  [the  plaintiffs]  also  agree,  for 
tbe  conirideration  of  f  2,600,  by  note  secured 
by  mortgage,  now  held  by  said  second 
parties  against  said  first  party,  [Peter, 
Jr.,]  tbat,  if  said  first  party  do  bis  duties 
aa  above  mentioned,  said  note  and  mort- 
gage is  to  be  null  and  void. "  It  further 
provides  that,  In  case  of  disagreement  be- 
tween the  parties,  or  if  tbe  plaintiffs  should 
beeome  dissatisfied  with  the  treatment 
tbey  receive  from  thrtr  son,  the  latter 
Aonld  pay  tbem  annually,  on  December 
1st.  9160.  and  furnish  tbem  fuel  prepared 
for  use,  and  certain  specified  articles  of 
food,  and  also  keep  any  horses  and  cows 
they  may  have.  In  case  of  tbe  death  of 
•Itber  plaintiff,  the  survivor  was  to  have 
one-balf  the  money  and  articles  thus  to  be 
famished.  At  tbe  same  time  Peter,  Jr., 
gave  bis  note  for  $700  to  each  of  two  un- 
married sisters,  and  afterwards  paid  the 


plaintiffs  9160  on  or  about  December  1, 

1887,  and  9150  on  or  about  December  I, 

1888.  Tbe  plalntifls  remained  with  their 
son  until  AuKUst,  1889,  when,  becoming 
dissatlBfled  with  tbe  treatment  they  re- 
ceived from  him  and  his  wife,  (he  having 
married  after  such  agreement  was  ex- 
ecuted,) tbey  left  bis  bouse,  and  have  not 
since  lived  with  him  or  received  any  sup- 
port from  him.  The  agreement  and  mort- 
gage are  written  In  English,  and  theplaln- 
tlfht  did  not  learn  any  of  their  contents, 
further  than  was  explained  to  them  by 
the  notary  when  the  same  were  drawn 
and  executed,  until  they  left  the  house  of 
their  son,  when  the  plaintiff  Peter,  Sr., 
had  them  examined,  and  then  first  learned 
their  actual  contnnts.  He  thereupon 
brought  this  action,  allegloR  in  his  com- 
plaint that  the  Instruments  do  not  express 
the  contract  made  by  tbe  parties  in  cer- 
tain specified  particulars,  and  praying 
tbat  they  be  reformed  to  express  the  con- 
tract as  actually  made.  The  defendants 
allege  in  their  answer  that  the  agreement 
and  mortgage  contain  the  contract  of 
the  parties  as  It  was  made,  except  as  to 
the  two  9700  notes  which  were  given  to 
the  sisters  pursuant  thereto,  and  except 
the  mortgage  should  have  been  drawn  to 
secure  tbe  performance  of  all  the  stipula- 
tions contained  in  tbe  agreement  to  be  per- 
formed by  Peter,  Jr.  T^e  answer  also  con  • 
talnsacoante^claim  for  tbe  two  payments 
of  9160  each,  in  which  it  is  alleged  that 
Peter,  Jr.,  was  informed  by  one  of  his  sisters 
that  tbe  agreement  required  blm  to  make 
such  payments,  when  In  fact  it  does  not, 
and  tbat  he  was  misled  by  such  statement 
of  his  sister.  An  accounting  Is  prayed, 
and  that  such  payments  be  alio  wed  Peter, 
Jr.  It  is  unnecessary  to  state  the  allega- 
tions of  the  complaint  as  to  what  was 
tbe  real  contract  of  tbe  parties,  for  that  Is 
stated  more  fully  in  tbe  findings  of  fact. 
Sneb  findings  contain  the  facts  above 
stated,  and  on  the  subject  of  tbe  actual 
agreement  and  understanding  of  the  par- 
ties are  as  follows:  "The  plaintiffs  were 
to  convey  said  real  estate  and  personal 
property  to  the  defendant  Peter,  and  In 
consideration  of  the  said  conveyance  the 
s^d  defendant  Peter  was  to  give  bis 
promissory  notes  in  the  sum  of  9700  to 
each  of  two  daughters  of  the  plaintiffs, 
payable  three  years  after  said  date,  with 
interest  at  the  rate  of  five  per  cent,  per  an- 
num, and  should  enter  into  an  agreement 
with  the  plaintiffs  to  support  tbem  during 
tbe  term  of  their  natural  lives,  care  for 
them  In  case  of  sickness,  and  In  addition 
thereto  to  pay  to  tbem  the  sum  of  9160 
per  annum,  the  said  annuity  to  be  due  and 
payable  on  the  first  day  of  December  in 
each  and  every  year;  that  In  cose  of  a  dis- 
agreement between  them,  or  In  case  that 
said  plaintiffs  should  become  dissatisfied 
with  the  treatment  received  by  them  at 
the  bands  of  said  defendant  Peter,  then, 
and  In  such  case,  said  ddendant  Peter 
was  to  pay  said  plaintiffa  said  sum  of  9160 
annually,  emd  furnish  them  with  provis- 
ions, rooms,  wood,  feed,  and  care  of  tbe 
horses  and  cows  of  said  plaintiffs,  as  pro- 
vided In  the  written  contract  hereinafter 
mentioned,  and  that.  In  case  of  the  death 
of  either  of  said  plaintiffs,  the  survivor  of 


Digitized  by^O0Ql€ 


884 


irOBTHWESTEBN  BSPOBTEB,  Vol.  48. 


(ma 


them  should  receive  bat  one-half  of  said 
aum  of  f  160,  and  said  articles  to  be  no  fur- 
nished as  aforesaid;  and  it  was  further 
agreed  that,  In  case  of  a  dieaicreement  be- 
tween said  parties  or  dissatisfaction  on 
the  part  of  said  plalntitrs  with  the  treat- 
ment by  said  defendant  Pecer,  it  should  be 
optional  with  said  plaintiffs  to  remain 
with  said  defendant  Peter,  and  receive 
said  support  and  annuity,  or  said  annuity 
and  the  several  articles  of  support  herein- 
before mentioned,  or  to  leave  his  care  and 
support  as  aforesaid ;  and  In  case  they 
should  leave  bis  care,  then  said  defendant 
Peter  was  to  pay  them  the  sum  of  f  2,600, 
and  which  said  sum  they  were  to  receive  in 
full  satisfaction  and  payment  of  their  right 
to  support  and  annuity  under  said  agree- 
ment; which  said  agreement  was  to  be 
put  in  writing,  and  In  all  of  the  provisions, 
except  the  payment  of  said  notes,  was  to 
be  secored  by  a  mortgage  upon  said  real 
estate,  to  be  given  by  the  defendant  Peter 
to  the  plaintiffs. "  Judgment  for  plaintiffs 
was  thereupon  ordered  and  entered,  re- 
forming the  written  agreement  and  mort- 
gage, so  that  the  same  uhall  express  the 
contract  of  the  parties  as  the  court  thus 
found  the  same  to  be.  The  defendants  ap- 
peal from  the  Jodgment. 

P.  CUean,  tor  appellants.  Barney  & 
Kencbeawetater,  for  respondents. 

Lton,  J.,  latter  stating  tb«  facta  aa 
above.)  The  agreement  and  mortgage 
which  the  plaintiffs  seeic  in  this  action  to 
have  reformed,  so  that  the  same  shall  ex- 
press the  understanding  and  contract  of 
the  parties  thereto,  are  found  by  the 
coart  to  be  defective  in  four  particulars. 
These  are:  (1)  The  mortgage  does  not 
cover  and  secure  the  performance  of  all  the 
stipulations  in  the  agreement  to  be  per- 
formed by  the  defendant  Peter,  Jr. ;  (U) 
the  agreement  does  not  provide  that  Pe- 
ter, Jr.,  shall  pay  plaintiffs  an  annuity  of 
fl50  while  they  continue  to  reside  in  his 
hoDse  and  receive  their  support  from  hlra; 

(3)  It  does  not  contain  a  stipulation  that 
Peter,  Jr.,  shall  give  to  each  of  his  two 
unmarried  sisters  his  note  for  f 700;  and 

(4)  it  does  not  provide  that  Peter,  Jr., 
shall  pay  the  plaintiffs  f  2,600  In  case  they 
become  dlssatisfled  with  their  treatment, 
and  leave  his  huuse  and  support.  The 
'defendants  admit  that  the  mortgage 
should  be  so  reformed  as  to  secure  the 
performance  of  all  the  stipulations  of  the 
agreement.  The  agreements  to  pay  the 
annuity  of  f  160  while  the  plaintiffs  lived  In 
the  bouse  of  Peter,  Jr.,  and  received  their 
support  from  him,  and  to  give  the  f 700 
notes  to  his  sisters,  are  abundantly 
proved,  and  not  seriously  controverted. 
They  have  ceased,  however,  to  be  of  im- 
portance In  the  case,  for  the  notes  to  the 
sisters  were  given,  and  the  annuity  was 
paid  for  two  years,  and  payment  thereof 
for  the  third  year  was  tendered  and  re- 
fused. Hence  the  flrst  three  oml»HlonB 
from  the  instrnments  in  question  may  be 
dismissed  from  further  couHideration. 

This  leaves  only  the  question,  were  the 
instrnments  properly  reformed  In  respect 
to  the  $2,500?  The  circuit  court  found 
that,  at  the  time  they  were  executed  and 
delivered,    Peter,    Jr.,   had    no    definite 


knowledge  of  tbe  terms  thereof,  but  trnst- 
ed  entirely  to  his  father,  the  plaintiff  Pe- 
ter, Sr.,  to  have  the  same  drawn  as  he 
might  think  bast  for  the  mutual  protec- 
tion and  benefit  of  all  the  parties  thereto. 
The  testimony  fully  supports  this  finding. 
Hence  the  directions  given  by  Peter,  Sr., 
to  the  notary  are  controlling.,  and  what- 
ever he  directed  to  be  inserted  in  the  in- 
struments should  have  been  Inserted 
therdn.  If  anything  so  directed  is  not 
contained  therein,  they  should  be  re- 
formed accordingly.  Did  Peter,  Sr., direct 
the  notary  to  Insert  in  the  agreement  a 
provision  that,  it  plaintiffs  were  dissatis- 
fied with  their  treatment,  they  might,  at 
their  option,  leave  bis  house  and  support, 
and  thereupon  become  entitled  to  $2,600? 
Peter,  Sr.,  testifies  that  be  gave  such  di- 
rection to  the  notary,  and  bis  testimony  is 
substantially  supported  by  that  of  tbe  no- 
tary. The  latter  testified  on  this  subject 
as  follows:  "The  $2,600  he  could  pay  un- 
der certain  circumstances;  in  case  there 
should  be  a  disagreement  between  t>otta 
parties,  that  the  party  of  the  first  part 
Peter  Kessel,  Jr.,  should  pay  the  party  of 
the  second  part  [theplalntitls]the  $2,600." 
While  some  of  his  testimony,  standing 
alone,  may  seem  to  conflict  somewbat 
with  that  here  quoted,  yet  tbe  testimony 
of  the  notary,  as  a  whole,  is  fairly  recon- 
cilable, and  is  In  accord  with  the  above 
quotation  therefrom.  There  Is  little  or 
no  testimony  to  the  contrary.  Even  Pe- 
ter, Jr.,  does  not  deny  that  such  direction 
was  given  by  his  father  to  the  notary. 
Besides,  the  agreement  mentions  a  note 
and  mortgage  for  $2,600.  It  is  probable 
that  Peter,  Jr.,  has  no  Itnowledge  upon 
the  snb]ect.  One  Grasse,  who  was  present 
when  the  Instruments  were  executed,  and 
who  attested  tbem.  testified  that  the  no- 
tary read  tbem  to  Peter,  Sr.,  in  German, 
that  nothing  was  read  about  $2,500,  and 
Peter.  Sr.,  said  they  were  all  right.  Bat 
it  must  be  remembered  that  thelatter  was 
very  deaf,  and  he  testified  that  be  did  nut 
understand  the  reading  or  explanation  of 
the  instruments  when  rendered  in  German. 
The  testimony  of  Grasse  does  not  serious- 
ly controvert  that  of  Peter,  Sr.,  and  the 
notary.  The  wltn<>8se8  were  Germans. 
Some  of  them  testified  through  an  Inter, 
preter,  and  their  testimony,  as  it  appears 
in  the  record,  is  somewhat  confused.  In 
such  a  case  the  opportunity  of  seeing  tbe 
witnesses  and  hearing  their  testimony  is 
Invaluable;  Indeed,  almost  essential  to  a 
correct  understanding  of  their  testimony. 
The  circuit  Judge  had  this  advantage, 
and  we  should  hesitate  to  disturb  his  find- 
ings on  mere  questions  of  fact,  even 
though  we  might  have  some  doubt  of 
their  accuracy.  But  we  have  here  no  such 
doubt.  The  testimony,  as  it  appears  in 
the  record  satisfies  us  that  the  facts  were 
found  correctly,  and  that  the  Instruments 
should  be  reformed  to  express  what  they 
were  intended  to  express.  Furthermore 
it  Is  most  equitable  that  the  correction 
should  be  made.  Peter,  Sr.,  testified  that 
It  was  his  Intention  In  the  transaction  to 
give  his  son  $.5,000.  The  reformed  instrn- 
ments accomplished  this  Intention.  This 
is  a  very  liberal  compensation  to  Peter, 
Jr.,  for  12  years'  of  service  on  the  farm. 
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over  and  abore  bis  maintenance.  For  the 
reasons  above  stated  we  cannot  disturb 
tbe  judgment  on  tbe  merits. 

A  single  qaestiun  of  law  was  raised  In 
the  argnment.  The  notary  testified  on 
hia  croBs-ezamlnation,  In  snbstance,  that 
Peter,  8r.,  and  another  man  came  to  see 
him  in  the  summer  of  1889,  abont  tbe  pa- 
pers, and  that  he  said  to  them  tbey  were 
written  as  Peter,  St.,  intended,  and  the 
latter  became  angry.  The  person  with 
Peter,  Sr.,  at  the  time  was  Mr.  Miller, 
who  was  acting  as  attorney  for  Peter, 
8r.  He  was  called  as  a  witness  by  defend- 
ants, and  interrogated  as  to  what  the  no- 
tary said  on  tbat  occasion.  The  eonrt 
rejected  his  testiuiony,  and  gave  as  a  rea- 
son therefor  that  Miller  ^as  acting  as  at- 
torney for  Peter,  Br.  Tbe  proposed  testi- 
mony was  nbt  competent  on  the  merits, 
and  was  only  admissible  (it  at  all)  for  tbe 
purpose  of  lmpek)chin|{  the  testimony  of 
tbe  notary.  But  there  was  nothing  to 
impeach.  The  testimony  of  the  notary 
was  favorable  to  the  defendants ;  it  was 
Just  what  they  desired,  and  as  tbey 
claimed  the  fact  to  be.  So,  whether  tbe 
court  gave  a  correct  reason  for  rejecting 
the  testimony  or  not,  it  was  properly  re- 
jected. The  Judgment  of  tbe  drcoit  court 
must  be  affirmed. 


HALI4  e*  al.  V.  Banks  et  »1. 
(Supreme  Court  cf  WUooTuln.   Maroh  17, 18B1.> 
CoxsTinrnoKAL  IiKW  —  BsTXOAorrra  BTxtvn*-- 
HxcBAincs'  Lmrs— SuBoosTRACTOBB— Assioir- 


1.  Laws  Wis.  1889,  o.  838,  makM  ownen  of 
buildings  stMOlntely  liable  to  •nbcontraotors 
who  conq^lr  with  its  requirementa  for  tke 
amount  ot  Uketr  claims,  recardleu  of  the  con- 
tract frice  of  the  bnlldingB,  or  tbe  amoant  due 
the  oontraotor  when  notice  of  the  suboontractor's 
claim  for  lien  Is  served.  The  law  theretofore  in 
force  provided  that  "In  no  case  shall  tbe  owner 
be  compelled  to  pay  ji  greater  sum  on  acooont  of 
snoh  •  •  •  improrement  than  the  price  stip- 
ulated in  the  original  contract "  Held,  that  the 
law  of  1889  does  not  relate  bade  ao  as  to  goveln 
the  rights  of  snboontraotors  under  a  oontraot 
made  before  the  law  took  eDeot  though  no  lia- 
bility to  them  was  inonrred  until  thereafter,  as 
such  letroootive  effect  might  impair  the  obliga- 
tion of  the  oontraot  by  compeUfng  the' owner  to 
pay  more  fhaa  the  sum  stipulated  in  his  contract 

S.  The  Uen  ot  a  subcontraotor  ia  defeated  by 
aa  assignment  ot  tbe  olaim  due  from  the  owner 
to  tiie  original  cootraotor.  made  in  good  faith, 
before  the  notice  of  the  sabcontraotor's  olalm  for 
a  lien  is  lerred,  though  the  owner  may  have 
known  when  he  paid  the  assignee  that  the  sttt>- 
contractOTS  held  unpaid  claims. 

S.  The  rights  of  such  soboontraotors  are  in 
no  wise  siteoted  bj  the  fact  that  both  the  oon- 
traotor and  his  assignee  had  given  bonds  with 
sureUea  to  Indemnil^  the  owner  against  the 
olalma  of  subcontractors. 

4.  Wtiare  such  sureties  on  the  contractor's 
bond  offend  to  pay  all  subcontractors  claiming 
liens,  and  to  litigate  tbe  claim  of  such  assignee 
and  iadenmify  the  owner  against  it  If  he  would 
pay  to  them  toe  money  due  the  contractor,  their 
pruiolpal,  the  refusal  of  sueh  offer  by  the  owner 
is  no  evidenoe  «t  bad  faith  towards  the  subcoo- 
tractora. 

Appeal  from  drealteonrt,  Donglaa  coun- 
ty- 

This  Is  an  action  to  enforce  liens  upon 
eertaiD  lota  In  tbe  city  of  Superior  for  the 
T.48N.w.no.5— 25 


price  of  labor  performed  and  materlala 
fumisbed  by  tbe  plaintiffs  as  subcontract- 
ors in  the  erection  uf  certain  buildings  np- 
on  said  lots.    The  lots  were  held  by  tbe 
defendants  W.  B.  and  J.  L.  Banks  under  a 
contract  for  the  purchase  of  tbe  same  and 
other  lots  of  the  defendant  tbe  Land  ft 
BlverlmprovementCompany,  which  holds 
the  legal  title  thereto.    Ou  March  28, 1889, 
the  Banks  entered  into  a  contract  with 
the  defendant  Maynard,  in  and  by  which 
Maynard   agreed  to  erect  on  tbe  lots  so 
purchased  by  tbe  Banks  2S  frame  dwell- 
ings, according  to  certain  plans  and  specl- 
flcatlons,    and    to   furnish   the  material 
therefor.    Three  of  said  dwellings  were  to 
be  erected  upon  tbe  lots  upon  which  tbe 
Hens  are  claimed.    Tbe  work  was  to  b» 
completed  August  1,1889.   Tbe  Banks  were- 
to  pay  Maynard  therefor  916,826,  of  wtalcb 
80  per  cent,  was  to  be  paid  on  estimates- 
as  tbe  work  progressed,  and  tbe  remain- 
ing ao  per  cent,  when  tbe  work  sbonld  be^ 
completed,  and  proof  fumisbed  tbat  there 
were  no  Hens  against  tbe  lots  for  work, 
and  materials.    On  April  18, 1889,  Maynard- 
executed  to  tbe  Banks  a  bond  with  sure-^ 
ties,  indemnifying  tbe  latter  from  loss  suf' 
fered  by  reason  of  tbe  failure  of  Maynard 
to  perform  tbe  agreement  on  his   part, 
and  particularly  against  liens  of  subcon- 
tractors.   Maynard  abandoned  the  work 
early  In  August,  but  at  tbat    time  the 
bniidings  were  so  nearly  completed  tbat 
the  Banks  completed  tbe  same  at  au  ex- 
pense of  about  9100.    When  tbe  buildings 
were  thus  completed,  tbe  Banks  bad  paid 
Maynard  (Including  tbe  cost  of  complet- 
ing them  after  Maynard  abandoned  the 
work)  913.8(S7.30,  leaving  an  unpaid  bal- 
ance due  Maynard  of  98,967.70.    Tbe  plaln- 
tlffs  were  subcontractors  under  contracts 
with  Maynard,  and  furnished  materials 
used  in  tbe  erection  of  tbe  three  buildings 
above  mentioned,  and  performed  labor  for 
talm  on  sneh  buildings.   Tbelr  claims  there- 
for aggregate  something  over  9860.    This 
action  is  to  enforce  liens  for  snrb  claims. 
Other  subcontractors  filed  petildons  for 
liens  on  the  remainder  ot  the  26  butldinga 
and  tbe  lots  upon  which  tbey  were  erect, 
ed.    These  claims  aggregate  over  98,900. 
Maynard  was  also  Indebted  to  Edwards 
ft    McCuUocb    Lumber   Company   abont 
94,000  for  materials  used  In  tbe  buildings. 
Tbat  company  did  not  institute  Hon  pro- 
ceedings.   August  8,   1880,   Maynard   as- 
signed tbe  unpaid  balance  of  tbe  contract 
price  for  the  buildings  to  Edwards  ft  Mc- 
Cnlloeb  Company,  and  on  August  7th  that 
company  gave  due  notice  of  such  assign- 
ment to  tbe  Banks.   When  such  notice  was 
gtren,  no  notice  of  any  claim  for  a  lien 
bad  been  served  upon  the  Banks  or  the 
Land   ft  River  Improvement  Company. 
The  Banks  afterwards  paid  snch  balance 
to  tbe  Edwards  ft  McCulIocb  Company. 
Before  such  payment  was  made  the  latter 
company  gave  the  Banks  a  bond  indemni- 
fying them  agaitMSt liens  of  subcontractors. 
When  tbe  payment  was  made,  the  Banks 
knew  that  tbe  claims  hem  In  suit  existed, 
and  were  unpaid.    Tbe  facts  above  stated 
appear  from  tbe  complaint,  tbe  answer  of 
the  Banks,  a  stipulation  of  facts,  the  tes- 
timony given  on  tbe  trial,  and  the  find- 
ings of  fact  by  tbe  court.    Tbe  conclusiona 
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of  law  are.  In  anebtance,  that  when  no- 
tlces  ot  tbe  lien  claims  of  tbe  plaintiffs  were 
served  on  the  Banks  tbey  were  not  Indebt- 
ed to  Maynard ;  that  tbe  con  tract  between 
tbe  Banks  and  Maynard  is  governed  by 
the  statutes  as  tbey  existed  prior  to  the 
enactment  of  chapter  838,  Laws  1889,  and 
henoe  that  plaintiffs  were  not  entitled  to 
tbe  Hens  claimed,  but  were  only  entitled 
to  personal  Judgments  against  Maynard 
for  the  amount  of  tbelr  respectlre  claims. 
Judgment  was  thereupon  entered,  dismiss- 
ing the.  action  as  to  the  Banks  and  tbe 
Land  A  Blver  Improvement  Company, 
with  costs.  Tbe  plaintiffs  appeal  from 
«ocb  lodgment, 

Reed,  Gmee  &  Bock,  lor  appellants. 
Roaa  &  Dwyer  and  F.  W.  Dowoer,  for  re- 
apondents. 

liYOM,  J.,  (after  stating  tbe  ibots  aa 
tibove.)  The  lien  laws  as  they  existed  be- 
fore the  enactment  of  diapter  888,  Laws 
1889,  contained  tbe  provision  that  in  ac- 
tions by  sabcontractors  to  enforce  liens 
upon  premises  and  buildings  "in  no  case 
shall  the  owner  be  compelled  to  pay  a 
greater  sum  for  or  on  account  ol  such 
lionse,  building,  or  other  Improvement 
-than  the  price  or  sum  stipulated  lu  the 
<MiglnaI  contract  or  agreement, "  with  the 
iprovlso  that  if  tbe  contract  price  is  fixed 
^unreasonably  low,  with  intent  to  defraud 
subcontractors,  tlie  basis  of  the  owner's 
liability  shall  be  a  fair  price  for  the  labor 
and  materials  used  In  the  boilding,  instead 
•of  tbe  contract  price.  Bev.  St.  9  3816,  as 
amended  by  chapter  812.  Laws  1885,  and 
chapter  686,  Laws  1887.  Such  was  the  law 
until  April  13. 1889.  when  chapter  888  of 
that  year  went  into  effect.  That  chapter 
repeals  tbe  above  restriction  npon  l^e  lia- 
bility ot  the  owner,  and  makes  him  ab- 
solutely lial)le  to  subcontractors  who  conk- 
ply  with  the  requirements  thereof  for  the 
amount  of  tbelr  claims,  without  regard 
to  the  contract  price  ol  tbe  buildings,  or 
the  sum  the  ownt>r  may  belndebted  to  the 
contractor  when  notice  of  the  subcon- 
tractor's claim  for  a  lien  Is  served,  or  at 
any  other  time.  Tbe  contract  between 
tbe  Banks  and  Maynard  for  tbe  erection  of 
the  buildings  in  qaestion  was  made  March 
28. 1889.  Chapter  888.  Laws  1888,  took  ef- 
fect by  publication  thereof  April  12, 1R89. 
Hence  chapter  883  was  not  in  force  when 
such  contract  was  made.  It  was  in  force, 
however,  before  Maynard  Incurred  any  lia- 
bility to  either  ot  the  plaintiffs.  Tbe  vital 
4)uestion  in  the  case  is,  does  chapter  888 
react)  back  and  charge  tbe  Banks  (and 
through  tbem  tbe  improvement  company) 
with  tbe  Absolute  liability  to  subcon- 
tractors imposed  upon  the  owner  by  that 
cliapter.  The  learned  counsel  tor  plain  tlOB 
maintain  with  much  Ingenuity  ot  argu- 
ment that  chapter  888  affects  only  the  rem- 
edy, and  is  therefore  applicable  to  con- 
tracts made  before  Its  enactment.  We  can- 
not adopt  this  view.  An  essential  and 
most  vital  element  in  the  contract  ot 
March  28th  Is  the  price  the  Banks  agreed 
to  pay  Maynard  for  erecting  thebuUdlDgs. 
Any  legislation  which  may  compel  them 
to  pay  more  than  they  agreed  to  pay  nec- 
essarily reaches  the  contract,  and  impairs 
Its  obligation.    Had  all  the  subcontract- 


ors to  whom  Maynard  was  Indebted  tor 
labor  and  materials  suecessfully  enforced 
liens  on  the  25  dwellings  for  their  claims, 
the  Banks  would  have  been  compelled  to 
pay  more  than  f 2,000  tor  tbe  erection 
thereof,  over  and  above  what  their  con- 
tract with  Maynard  required  them  to  pay. 
It  Is  no  Bofflcient  answer  to  this  to  say 
that  the  Banks  might  have  protected 
themselves  by  withholding  more  money 
from  Maynard  with  which  to  pay  the 
claims  of  subcontractors,  for,  had  they 
done  so,  it  is  fair  to  presume  theaggregate 
claims  of  subcontractors  would  have  been 
increased  by  an  amount  equal  to  that 
thus  withheld.  Moreover,  if  in  any  case 
the  claims  of  subcontractors  exceed  the 
contract  price  of  the  building,  (which  is  by 
no  means  an  uncommon  circumstancp.) 
the  owner,  in  order  to  save  his  property, 
might  be  compelled  to  pay  more  than  tbe 
contract  price  for  the  building,  although 
be  pays  nothing  to  tbe  original  contract- 
or. That  a  law  leading  to  such  results 
would  necessarily  impair  the  obligation  of 
contracts,  seems  perfectly  clear.  In  none 
of  the  numerous  cases  cited  by  counsel  for 
plaintltts  on  this  subject  do  we  find  it  held 
that  a  statute  which  may  require  a  party 
to  a  contract  in  any  contingency  to  pay 
more  or  accept  less  than  the  considera- 
tions specified  therein  can  operate  retro- 
spectively, and  thus  change  a  vital  pro- 
vision lu  tbe  contract,  entered  into  before 
the  enactment  ol  the  statute,  to  the  injury 
and  loss  of  a  party  to  sucb  contract.  The 
law  is  well  settled  to  the  contrary.  Coo- 
ley,  Const.  Llm.  (6tb  Ed.)  844-^47,  and 
cases ;  3  Amer.  k  Eng.  Enc.  Law.  76l,  and 
case  cited  in  note, entitled  "Law  changing 
terms  ot  contracts. "  Another  satisfactory 
reason  tor  holding  chapter  833,  Laws  1889, 
not  retroactive  u  that  it  contains  no 
langnasre  showing  a  leglslativeintentthat 
its  provisions  should  extend  to  contracts 
existing  when  the  statute  was  enacted. 
The  rule  of  construction  Is  that  "a  statute 
should  have  a  prospective  operation  only, 
unless  its  terms  show  clearly  a  legislative 
intention  that  it  should  operate  retro- 
Bpectiveiy."  Cooley,  Const.  Llm.  466,  and 
cases.  For  the  reasons  above  stated  it 
must  he  held  that  theright  of  tbeplatntitfs 
to  'the  liens  claimed  is  governed  by  the 
statute  in  force  when  the  contract  be- 
tween tbe  BanlM  and  Maynard  was  en- 
tered into,  and  hencels  not  atlteted  by  the 
enactment  ot  chapter  838,  Laws  1889. 

The  assignment  by  Maynard  to  Ed- 
wards &  McCuUoch  Company  of  tbe  bal- 
ance due  him  from  the  Banks  on  their 
contract  operates  to  defeat  the  liens 
claimed  by  plaintiffs,  tor  none  of  tbem  had 
at  that  time  Instituted  any  lien  proceed- 
ings. It  was  said  by  Mr.  Justice  Taylor  In 
Dorestau  v.  Krieg,  66  Wis.  604,  29  N.  W. 
Bep.  676,  that  the  lien. of  a  subcontractor 
"is  defeated  by  an  assignment  of  the  claim 
due  from  the  owner  to  the  original  con- 
tractor, made  in  good  taltb,  before  the 
notice  is  served."  Such  is  undoubtedly 
the  law.  There  is  nothing  In  the  present 
case  to  impeach  thu  good  faith  of  May- 
nard in  making  such  assignment,  or  of  the 
Banks  in  paying  to  the  asBlgnee  the  bal- 
ance due  Maynard.  True,  Maynard  knew 
such  a8sls:nment  preferred  the  Edwards  & 
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McConoeh  Company,  and  defeated  the 
platntUta'  risht  to  Ueiui  for  tbelr  claims, 
bat  that  was  a  legal   mode  of  sivlns  a 

£  reference  to  one  creditor  over  others.  It 
I  immaterial  that  the  Banks  knew  when 
they  paid  the  Edwards  &  McCulloch  Com- 
pany that  the  plaintiffs  held  nnpaid  claims 
as  subcontractors.  The  assignment  by 
Maynard  defeated  those  claims,  and  the 
Banks  had  no  alternative  bnt  to  pay  over 
the  balance  doe  Maynard  to  the  assignee 
thereof. 

It  was  claimed  in  argnment  that  the 
rights  of  the  sabctmtrActors  were  in  some 
manner  enlarged  or  affected  by  the  fact 
that  on  April  18,  ISStt,  Maynard  gave  the 
Banks  a  bond  with  sureties,  conditioned, 
among  other  things,  to  indemnify  them 
against  the  claims  of  subcontractors ;  and 
that  before  the  Banks  paid  over  to  Ed- 
wards ft  McCnIIoch  Company  the  balance 
doe  Maynard  that  company  gave  them  a 
bond  to  indemnify  them  against  claims  of 
subcontractors  which  they  might  be  com- 
pelled to  pay.  Both  these  bonds  are 
merely  obligations  of  indemnity  to  the  r»- 
spectiTe  obligees  therein,  and  it  Is  not  per- 
ceived how  they  can  affect  the  Banks,  or 
Increase  their  liability  under  thelrcontract 
with  Maynard.  Without  the  first  bond 
the  Banks  were  bound  by  the  contract  of 
March  28th,  and  without  the  other  they 
were  bonnd  to  pay  over  the  balance  due 
Maynard  to  his  assignee.  So  far  as  this 
record  shows,  both  bonds  were  entlrdy 
▼olantary,  and  it  isqnlteinipossible  tosay 
that  they  operate  to  create  liens,  the  right 
to  which  does  not  otherwise  exist. 

Only  a  single  additional  fact  in  the  case 
requires  notice.  Before  Maynard  assigned 
to  Edwards  &  McCulloch  Company,  his 
sureties  in  the  bond  of  April  l»tb  offered 
the  Banks,  if  they  would  pay  such  sureties 
the  balance  due  Maynard,  they  wonid  pay 
off  all  subcontractors  claiming  liens,  and 
would  litigate  the  claim  of  Edwards  & 
McCulloch  Company,  and  indemnify  the 
Banks  against  It.  This  proposition  was 
not  accepted,  and  its  non-acceptance  is 
orged  as  evidence  of  bad  faith  towards  the 
lien  claimants  on  the  part  of  the  Banks. 
A  complete  answer  to  this  is  that  the 
Banks  bad  no  right  to  accept  such  propo- 
sition without  the  consent  of  Maynard, 
and  it  does  not  appear  that  such  consent 
was  obtained.  Besides,  the  refusal  to  ac- 
cept the  offer  to  no  more  evidence  of  bad 
faitb  towards  the  lion  claimants  than  its 
acceptance  would  have  been  evidence  nf 
t>ad  faith  towards  Edwards  ft  McGnlloch 
Company.  It  was  competentfor  Maynard 
to  assign  the  balance  doe  blm  from  the 
Banks  to  the  plalntltfk,  or  any  or  aH  o< 
the  Hen  claimants,  bnt  he  did  not  elect  to 
do  BO.  The  Banks  are  not  responsible  for 
Ms  action  or  non-action  in  the  premises ; 
benee  the  offer  by  the  sureties  to  the  Banks 
has  no  signtflcanee  In  the  case.  The  judg- 
ment of  the  drenit  court  most  be  alBrmea. 


OATm  V.  Pakrott  et  ah 
{9upreme  Court  of  NOmuka,    Haroh  17,  1891.) 
AoiBTmxT— Lnv— Rbplsvin— Dakaobb. 
1.  When  a  person  famishes  feed,  and  takes 
of  Uve-atock,  under  a  contract  with  the 


owner  thereof,  snoh  peraoa  has  a  lien  upon  snok 
stock  for  their  keeping,  and  the  owner  aannot 
lawfully  obtain  possession  of  tiie  same  by  legal 
prooess  until  he  bas  paid  or  tandeied  the  amount 
due  for  their  feed  and  care. 

2.  Where  an  offloer  levies  an  execution  on 
property  not  in  the  possession  al  the  Judgment 
debtor,  and  the  property  is  afterwards  replev- 
ied Irom  the  offloer  by  the  person  in  whose  pos- 
session It  was  when  seised,  the  meaauie  of  the 
offloer's  damages,  within  the  value  of  the  prop- 
erty, is  the  amount  due  upon  the  execution,  and 
legal  costs. 
{SyUainu  by  the  Court.) 

Error  to  district  conrt,  Boone  county; 
Hahrison,  Judge. 

J.  E.  Pbtlpott  and  S.  R.  AatUae,  for 
plaintiff  in  error.  Matt  Miner,  for  defend- 
ants in  error. 

NoRVAL  J.  This  is  an  action  In  replev- 
in, brought  by  the  plain  till  in  error  to  re- 
cover the  possession  ol  18  bead  ol  eattle,  3 
ol  whieb  the  plalntUf  claims  to  be  the 
owner  of;  and  be  asserts  the  right  to  poa- 
seiision  of  the  other  11  head  by  virtue  of 
an  agister's  lien  for  feed  and  keeping.  In 
the  district  court  tbe  verdict  ol  the  lory 
was  for  tbe  plaJntUI  aa  to  tbe  two  head, 
and  la  favor  ol  tbe  defendants  aa  to  the 
remainder  of  tba  eattle.  The  proof  shows 
that  Jobn  A.  Weatover  and  James  8. 
Armstrong  were  at  one  time  partners  en- 
gaged In  bnsinesa  ondrr  tlie  firm  name  of 
Armstrong  ft  Weatover,  and  at  tbe  time 
tbe  partnership  was  dissolved  tbe  firm 
owned  certain  personal  property,  includ- 
ing the  11  head  of  cattle  in  controversy, 
wbicb  remained  undivided.  On  the  10th 
day  of  January,  1886,  after  the  firm  had 
ceased  to  do  businees,  John  A.  Westover 
executed  in  the  firm  name  of  Armstrong  ft 
Westover  a  note  for  f  900  to  Nelson  Wes^ 
over,  and  gave  a  chattel  mortgage  in  tiie 
name  of  the  firm  upon  the  11  head  of  eat- 
tle and  other  property  to  secure  tbe  pay- 
ment ol  the  note.  Subsequently  Nelson 
Westover  assigned  the  note  and  mort- 
gage to  one  Henry  E.  Lewis,  who  placed 
it  in  tbe  bands  of  bis  attorney  to  fore- 
close. James  P.  Starring  took  a  portion 
of  the  cattle  replevied  in  this  case  under 
the  mortgage,  and  turned  them  over  to 
the  plaintiff,  for  feed  and  care,  until  the 
day  of  sale.  Afterwards,  on  the  Mth  day 
of  December,  1886,  the  district  court  of 
Boone  county,  in  a  cause  pending  therein, 
wherein  JamesS.  Armstrong  was  plaintiff 
and  Henry  E.  Lewis,  Nelson  Westover, 
James  P.  Starring,  and  John  A.  Westover 
were  defendants  entered  a  decree  that  the 
note  and  mortgage  were  null  and  void, 
canceled  tbe  same,-  and  perpetually  en- 
)olned  tbe  sale  of  the  property  described  in 
this  mortgage.  On  tbe  22d  day  ol  Febra- 
ary,  1887,  the  defendant  Frank  Miller,  aa 
constable,  levied  an  execution  issued  out 
of  the  coanty  court  of  Boone  county  on  a 
Judgment  la  favor  of  the  Schuyler  Nation- 
al Bank  against  Armstrong  ft  Westover 
upon  tbe  property  in  suit,  took  the  same 
from  the  possession  of  the  plain  tilt,  and 
placed  the  cattle  In  the  care  and  custody 
of- the  defendant  S.V.  Parrott.  Tbe  fol- 
lowing day  this  action  was  brought. 

The  Judgment  of  the  lower  court,  in  so 
far  as  it  Is  in  favor  of  tbe  plaintiff,  is 
clearly  right.    The    undisputed   evidence 
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Bbow«  that  the  plaintiff,  at  the  commenee- 
ment  of  the  salt,  was  thegtmeral  owner  of 
the  two  cattle,  and  was  entitled  to  Iheir 
possesaion.  They  were  lerled  upon  by 
the  officer  through  a  mistake;  he  suppos- 
ing that  they  belonged  to  Armstrong  & 
Westover.  Ot  the  remaining  11  head  that 
were  replevied  the  proof  shows  that  2  of 
tbem  were  delivered  to  the  plaintUf  by 
John  A.  Westover,  under  a  contract  to 
feed  and  care  for  the  same,  on  the  day  the 
mortgage  was  made  to  Lewis.  The  plain- 
tiff claims  an  agister's  Hen  for  feed  fur- 
nished and  care  bestowed  upon  the  entire 
11  head.  Section  28,  c.  4,  Comp.  8t.,  reads 
as  follows:  "When  any  person  shall  pro- 
cure, contract  with,  or  hire  any  person  to 
feed  and  talce  care  of  any  kind  of  live- 
stock it  shall  be  unlawful  tor  him.  to  gain 
possession  of  the  same  by  writ  ot  replevin 
or  other  legal  process  until  he  baa  paid  or 
tendered  the  contract  price,  or  a  reasona-- 
ble  compensation,  for  taking  care  of  the 
■ame. "  It  la  obvious  that  when  the  own- 
er of  Uve-atock  contracts  with  another  to 
feed  and  care  tor  the  same  the  above- 
quoted  section  In  azpreas  terms  gives  to 
the  agister  a  Hen  upon  the  stock  for  their 
keeping,  and  the  owner  cannot  lawfully 
obtain  possession  of  sndi  stock  until  he 
has  paid  or  tendered  to  the  agister  the 
amount  due  for  their  feed  and  care.  As 
to  two  head  of  the  cattle,  Westover,  one 
of  the  general  ownws,  contracted  with 
the  plaintiff  to  feed  and  care  for  them.  It 
Is  very  clear  that  the  plaintiff  had,  under 
the  statutee,  a  lien  therefor.  The  cattle 
were  levied  upon  and  taken  from  the 
plaintiff  without  bis  consent;  and,  as  the 
amount  due  him  for  the  feeding,  care,  and 
keeping  of  the  two  head  had  neither  been 
paid  nor  tendered,  the  plalntitt  bad  snch 
ah  Interest  as  entitled  him  to  maintain  re- 
plevin therefor.  As  to  the  remaining  nine, 
the  agisting  contract  was  not  made  with 
either  of  the  owners  of  the  stock,  but  with 
the  agent  of  the  mortgagee,  Lewis,  whose 
mortgage  was  invalid.  The  plaintiff 
thererore  acquired  no  lien  upon  the  cattle 
for  the  feeding  and  care,  as  against  Arm- 
strong ft  Westover  or  their  execution  cred- 
itors. It  appears  that  Armstrong  de- 
manded the  cattle  from  the  plaintiff  short- 
ly after  they  came  into  bis  possesaion, 
which  was  refused ;  and  the  plaintiff  was 
then  informed  be  would  not  receive  any 
pay  for  tbtAr  keeping.  No  estoppel  was, 
therefore,  created  against  the  owners  of 
the  stock. 

The  Jury,  by  their  verdict,  found  the 
right  of  posseraion  to  the  11  head  of  cattle 
in  tbe  defendants,  and  assessed  their  dam- 
ages at  f  184.48.  We  are  at  a  loss  to  know 
upon  what  theory  the  damages  were  as- 
sessed. It  was  stipulated  by  the  parties 
that  thedefendantsclalmed  tbe  possession 
of  tbe  property  by  virtue  of  a  levy  under 
an  execution.  The  writ  was  not  intro- 
dnced  on  the  trial,  nor  was  tbe  Judgment 
upon  which  the  same  was  Issued.  Where 
an  officer  levies  an  execution  on  property 
not  In  possession  of  the  Judgment  debtor, 
and  tbe  property  is  afterwards  replevied 
from  the  officer  by  tbe  person  In  whose 
possession  It  was  when  seised,  the  meas- 
ure of  tbe  officer's  damages,  within  the  val- 
ue of  the  propety,  la  the  amount  due  upon 


■  the  execution,  and  legal  costs.  Black  r. 
Wlntersteln,  6  Neb.  224;  Frey  v.  Drahos,  7 
Neb.  194;  Kersenbrock  v.  Martin.  12  Neb. 
875,  11  N.  W.  Rep.  462:  Welton  v.  Belte- 
sore,  17  Neb.  899,  23  N.  W.  Rep.  1;  Grata  r. 
Wray,  19  Neb.  1183,  27  N.  W.  Rep.  684; 
Williams  V.  Elkenberry,  22  Neb.  216,  84  N. 
W.  Rep.  878.  As  there  is  not  a  syllable  of 
evidence  to  show  the  amount  due  upon  the 
Judgment  and  execution,  the  defendants 
were  only  entitled  to  recover  nominal 
damages.  For  the  reasons  stated  thejudg- 
ment  is  reversed,  and  the  cause  remanded 
for  further  proceedltaga.  The  other  Judges 
concur. 


%xJ&at  V.  SOBISOIT. 

(Supreme  Court  cf  NO/raska.  Haroh  17, 1891. ) 
TBMrAW— GoirBKn>— Imnconoys. 
1.  A  person  having  lostMversl  smaU  artteles 
of  property,  which  were  carried  sway  tiy  a  minor 
ohud  of  a  neighbor,  went  to  the  honse  of  Ma  pa- 
rents, and  the  wife  and  mother.  In  the  absonce 
of  the  hnsband  and  father,  permilted  him  to 
search  the  premises.  Held  that,  U  raoh  consent 
was  given,  the  party  had  a  right  to  seamh  tbe 
house  for  his  lost  property. 

.  2.  Instmctiona  to  tbe  ]mry  ahonld  state  the 
law  appUoable  to  the  Issues  correctly,  and  should 
submit  all  questions  of  fact  arising  In  the  oase. 
Haxw.  Pi.  &  Pr.  p.  481. 
{SyUfUnu  by  the  Court.) 

Error  to  district  court,  Butler  county; 
Post,  Judge. 

Hamptou  Jt  MeAIIIater,  for  plaintttf  in 
error.   Matt  Miller,  for  defendant  In  error. 

Cobb,  C.  J.  The  defendant  In  error 
brought  his  suit  in  tbe  district  court  ot 
said  county,  and  in  bis  petition  alleged 
that  in  the  month  of  June,  1888,  be  was 
living  In  Ulysses,  Butler  county.  Neb.,  and 
was  occupying,  as  a  residence  for  himself 
and  family  at  tbe  time,  a  honse  situated 

on  lot  No.  ,  In  block  No. ,  in 

said  town,  county,  and  state,  of  which 
bouse  he  was  in  legal  possession  during  all 
of  that  time.  (2)  That  tbe  defendant  here- 
in, on  tbe  4th  day  of  said  month  and 
year,  unlawfully  and  forcibly  entered  into 
plaintiff's  said  dwelling-house,  under  pre- 
tense of  searching  for  stolen  goods,  and, 
after  entering  tbe  dwelling  ot  plaintiff  at 
a  time  when  plaintiff  was  absent  from 
home,  and  at  a  time  when  plaintiff's 
wife  was  about  to  be  confined,  defendant 
boisterously,  defiantly,  and  In  an  Insulting 
manner,  said  to  plaintiff's  wife:  "I  came 
here  after  those  things  of  mine,— a  lot  of 
things  yon  people  stole. "  (8)  Defendant 
then  went  up-stalrs  in  said  dwelling,  and 
searched  said  up-stalrs  apartments.  After 
making  such  search  up-stalrs,  he  came 
do  wn-stairs,  went  into  the  bedrooms,  took 
the  bed-clothes  off  tbe  bed,  threw  them  on 
the  floor,  also  took  tlie  feather  beds  off 
tbe  bed,  tramping  over  same  with  bis 
muddy  leet,  and  at  the  same  time  stating 
that  he  was  after  his  things,  and  that  be 
was  going  to  have  tbem.  whereupon 
plaintiff's  wife  ordered  him  to  go  out  of 
tbe  honse.  Defendant  defiantly  and  bois- 
terously answered:  "I  will  go  when  I  get 
ready."  (4)  That  defendant  unlawfully, 
unreasonably,  and  maliciously  searched 
plaintiff's  said  dwelllng-bonse  without  a 
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warrant,  and  vltbont  any  Just  (ud  prob- 
able canse  or  ezcnse  for  gald  aearcb,  by 
means  wtaereof  plaintiff  and  bis  family 
were  disturbed  in  their  dwelling,  plaintiff 'b 
wife  ondoly  and  harshly  treated,  and  he 
greatly  injured  in  bis  good  name  and  cred- 
it, and  brought  into  public  scandal,  In- 
famy, and  disgrace,  whereby  plaintiff  has 
been  damaged  ha  the  sum  of  $6,000.  The 
plaintiff  therefore  prays  Judgment  against 
defendant  in  the  sum  ol  $6,000,  and  costs 
of  salt. 

The  defendant  answered,  denying  each 
and  eTery  allegation  except  as  expressly 
admitted.  He  admitted  plaintiff's  posses- 
sion of  the  premises,  and  that  he  was  oc- 
cupying the  same  as  a  residence.  Admits 
that  be  went  on  the  premises  to  look  for 
stolen  /roods.  Alleges  that  his  search  of 
the  premises  was  made  with  the  consent 
of  plaintiff's  wife,  who  vv as  then  in  con- 
trol. That  the  search  was  made  by  virtue 
of  this  permission  and  consent.  Also 
charges  that  he  had  a  search-warrant  in 
his  possession  at  the  time  of  the  search. 
This  is  all  denied  in  plaintiff's  reply. 
There  was  a  trial  to  a  Inry,  with  a  verdict 
for  the  plalntUt  for  $190.  The  defendant's 
motion  for  a  new  trial  baring  been  over- 
mled.  Judgment  for  that  amount  was  en- 
tered, and  the  case  comes  here  on  the  fol- 
lowing assignments  of  error:  (1)  The 
court  erred  In  overruling  the  motion  for  a 
new  trial;  (2)  in  giving  instructions  of  its 
own  motion,  No.  1;  (8)  in  refusing  Instroc- 
tions  asked  by  defendant.  No.  1 ;  (4)  in  re- 
fusing to  set  the  verdict  aside  on  the 
ground  "  that  It  is  not  sustained  by  suflS- 
clent  evidence;"  (5)  In  admitting  certain 
evidence  in  answer  to  certain  questions 
No.  3,  p.  5.  of  bill  of  exceptions;  (6)  in 
admitting  certain  evidence  In  answer  to 
certain  questions  No.  4,  p.  16,  of  bill  ol  ex- 
eepUons,  The  evidence  transmitted  in  the 
bill  of  exceptions  shows  that  the  plaintiff 
In  error,  having  lost  articles  of  property  of 
small  value,  had  good  reason  to  believe 
Home  member  of  the  defendant  in  error's 
household— a  minor  child — had  taken  and 
bad  possession  of  them.  With  this  well- 
grounded  bdlef,  be  procured  a  search- 
warrant,  which  was  neither  served  nor 
exposed,  and,  going  to  the  defendant's 
bouse  In  his  absence,  was  permitted  by 
tbs  wife,  Mrs.  Roblson,  to  look  over  the 
pfemlsee  for  the  property,  some  of  which 
he  found,  until  he  Inquired  the  way  Into 
the  cellar  and  np-stairs,  to  the  upper  floor 
of  the  dwelling,  when  she  ordered  blm  to 
leave  the  house,  which  be  immediately  did. 
At  the  trial  the  court,  of  its  own  motion, 
charged  the  Jury  "that  the  plaintiff's  wife 
bad  no  authority  to  give  the  defendant 
license  tn  search  the  plaintiff's  bouse  in  bis 
absence,  and,  if  they  found  that  the  de- 
fendant entered  and  searched  the  house. 
in  Che  manner  charged,  the  plaintiB  would 
recover  at  least  nominal  damages. "  This 
Instruction,  In  view  of  the  evidence,  was 
not  Judicious.  A  party  has  a  right  to 
peaceably  enter  upon  the  premises  ot  an- 
other to  rescue  his  property.  This  ax- 
iom is  laid  down  in  Cooley's  treatise  on 
Torts,  p.  62,  and  Is  not  to  be  disputed.  The 
wife  had  likewise  authority  to  grant  the 
permission  In  the  absence  of  the  husband. 
It  was  not  only  her  privilege,  but.  her 


moral  duty,  to  do  so.  The  Instroction 
was  therefore  erroneous,  in  substance,  for 
what  it  charged  Improperly,  and  was 
equally  Injudicious  for  what  It  omitted  to 
charge,— that  thed^endanthad  a  right  to 
go  In  a  peaceful  manner  upon  the  plain- 
tiff's premises  to  search  for  his  property. 
It  further  violates  an  importantrule,  that, 
while  It  should  have  stated  the  law  ap- 
plicable to  the  issues  and  testimony  cor- 
rectly, it  should  also  have  submitted  all 
questions  of  fact  arising  in  the  case. 
Maxw.  PI.  ft  Pr.  p.  431. 

The  first  and  second  errors  assigned  are 
fully  sustained,  and  as  on  those  points 
the  decision  of  the  district  court  will  be 
reversed,  the  others  will  not  be  further 
considered.  The  Judgment  ot  the  court 
below  Is  reversed,  and  the  cause  Is  remand- 
ed for  further  proceedings,  In  accordance 
with  law.    The  other  Judges  concur. 


McEvoNT  0t  at.  V.  McCann  et  al. 
(Supreme  Court  of  Nebraska.  March  Si,  1891.) 
FfuucuLBHT  CoirrkTAKCsa. 
The  firm  of  C.  &;  B.,  being  indebted  ta  va- 
rious parties,  confessed  Judgments  In  favor  of 
certain  creditors,  and  executions  were  thereuprai 
levied  upon  their  stock  of  goods.  Befoce  the  sue 
under  the  eacecntions,  the  Judgment  debtors,  with 
the  consent  of  the  execution  creditors,  sold  the 
goods  for  their  full  value  to  M.  &  B^  who  paid 
said  Judgments  and  other  debts.  Held,  in  the 
absence  of  any  vroot  impeaching  the  Judgments 
or  the  good  faith  of  M.  &  B.  in  making  the  pur- 
chase, that  the  sale  would  not  be  declared  fraud- 
ulent and  void  as  to  other  creditors. 
(.Syllatnu  by  the  Court.) 

Error  to  district  court,  Holt  county; 
NoBRis.  Judge. 

H.  M.  Uttltty  and  E.  H,  Benedict,  for 
plaintiffs  in  error.  Tbomaa  O'Day,  for  de- 
fendants in  error. 

Maxwell,  J.  In  December,  18S6,  the 
Arm  of  Cuok  ft  BIglln  were  engaged  In  the 
mercantile  business  at  O'Nell,  and,  being 
indebted  to  various  persons,  on  the  16th 
day  of  December,  1886, confessed  Judgments 
in  favor  of  various  creditors,  in  the  aggre- 
gate for  $1,416.  Executions  were  there- 
upon Issued  upon  said  Judgments  and  lev- 
led  upon  the  stock  of  goods  in  controversy. 
The  goods  remained  in  the  possession  of 
the  constable  until  about  the  21st  of  De- 
cember, 1886,  when  the  defendants  In  error 
claimed  to  have  purchased  the  goods  and 
received  bills  of  sale  from  the  Judgment 
debtors  and  Judgment  creditors.  On  the 
following  day  other  creditors  procured 
attachments  against  Cook  &  Biglln,  and 
caused  the  same  to  be  levied  upon  the 
stock  of  goods  In  question.  Afterwards, 
on  the  same  day,  the  defendants  In  error 
brought  an  action  of  replevin,  and  re- 
claimed the  goods.  On  the  trial  ot  the 
cause  the  court  found  m  favor  of  the  de- 
fendants In  error,  and  rendered  Judgment 
for  one  cent  damages.  The  testimony 
shows  that  the  person  named  Biglln,  who 
wasamemberot  theflrm  of  McCann  ftBlg- 
lln,  is  a  brother  of  a  person  of  the  same 
name  who  was  a  member  of  the  firm  of 
Cook  ft  Blglln.  The  testimony  tends  to 
show  that  McCann  ft  Biglln  purchased  the 


Digitized  by^OOQlC 


890 


NORTH  WESTERN  BEPOBTER,  Vol.  48. 


(Neb. 


goods  In  controversy  tor  their  fall  ralae, 
and  paid  the  purchase  mon^  to  creditors 
of  the  firm  uf  Cook  &  BiKlln.  So  far  as  ap- 
pears, the  design  on  their  part  was  not 
to  dedraud  creditors  of  Cook  ft  Blglln.  It 
Is  nnnecessary  to  review  the  testimony 
at  length.  The  defendants  in  error  ap- 
pear to  have  acted  In  good  faith,  and 
will  be  protected.  There  is  no  error  in 
the  record,  and  the  judgment  Is  affirmed. 
The  otber  Judges  concur. 


Nbbrabea  ft  C.  R.  Go.  t.  Soott. 

{Supreme  Court  of  Nebraska.    March  17, 1891.) 

TSiBswitt  DoMAJK— CoiiFBKBATios  OT  AauToaa 
OwmR. 
In  an  aotion  against  a  railroad  oompony  to 
recover  damages  caused  by  the  oonstructfon  of  a 
railway  on  a  public  road  immediately  in  front  of 
the  plaintiff's  residence,  the  grade  being  between 
eight  and  nine  feet  in  height,  and  aooess  to  the 
property  obstructed,  and  the  value  thereof  dimin- 
ished, tiie  evidence  showed  that  the  property 
was  iherehy  greatly  diminished  in  value,  ana 
that  the  Jury  had  based  their  verdict  on  the  low- 
est estimates  of  the  witnesses.    Held,  that  the 
verdict  would  not  be  set  aside. 
(SvUabn*  by  the  Court.) 

Error  to  district  court,  Thayer  connty ; 
MoRBis,  Judge. 

Manford  Sarage  and  Marqaett  A  De- 
weese,  for  plalntltt  in  error.  A.  B.  Scott, 
tor  defendant  in  error. 

Maxwell,  J.  This  is  an  action  to  re- 
cover damages  caused  by  the  construction 
of  a  railroad  on  the  public  road  Immedi- 
ately in  front  of  the  defendant  in  error's 
house,  the  grade  being  raised  between 
eight  and  nine  feet,  and  the  access  to  the 
property  greatly  obstructed,  and  the  farm 
depreciated  in  value.  The  action  was 
brought  to  recover  f4U0,  and  the  Jury  re- 
tamed  a  verdict  for  f400,  upon  which 
Judgment  was  rendered.  No  particular 
error  is  pointed  out,  and  the  verdict  is 
fully  supported  by  the  testimony.  The 
jury  appear  to  have  based  their  verdict 
upon  the  lowest  estimate  of  the  witnesses, 
and  throughout  se«9m  to  have  been  entire- 
ly free  from  bias  or  desire  to  award  excess- 
ive damages.  It  is  unnecesHarj  to  re- 
view the  rase  at  length.  The  judgment  is 
right,  and  is  affirmed.  The  other  judges 
concur. 


Leahy  v.  State. 
(Supreme  Covrt  of  Nebratha.    Haich  17,  1891.) 

BAFB  —  EVIDSKOB  —  AXOUMSNT    OT    AtTORNBT — 

Csoas-ExAHiNATioN  —  UoNCLUsivBfiass  or  An- 

8WBB. 

1.  In  an  information  against  one  L.  for  the 
crime  of  rape,  held,  that  the  testimony  sustained 
the  charge,  and  that  tbere  is  no  material  error  in 
tbe  instructions. 

a.  On  the  trial  of  one  L.  on  the  charge  of  rape, 
tlie  asslstuit  prosecuting  attorney,  on  cross-ex- 
amination, asked  the  accused  "if  on  the  day  suc- 
ceeding that  on  which  it  was  alleged  be  commit- 
ted ttie  crime  he  did  not  go  to  the  residence  of 
one  B.,  and  there  hnding  Miss  B.,  the  daughter 
of  B.,  alone,  did  not  attempt  to  drag  her  to  a 
lounge, "  etc.,  and  then  stated  to  the  court,  in  the 
presence  of  the  jury,  "We  intend  to  follow  this 
matter  up,  and  show  that  he  went  right  over  to 
B.'s,  and  there  tried  to  Idss  and  hug  Miss  B., 
aad  drag  her  to  the  lounge;"   Miss  B.  having 


been  summoned  as  a  witoees  by  the  state,  and 
being  then  present  in  court  The  explanation  on 
behalf  of  the  state  is  tiiat  in  his  opinion  he  (the 
prosecuting  attorney)  had  a  right  to  follow  the 
defendant  up  from  the  time  of  the  alleged  crime 
to  the  time  of  his  arrest,  and  show  what  he  did, 
eto.  field  that,  take  either  statement  as  true, 
and  the  oondnot  of  the  prosecuting  ofScer  was  un- 
wuranted  and  prejadicial  to  the  accused. 

8.  The  answer,  on  cross-eacamination,  of  a 
party  on  trial  for  a  crime,  as  to  any  matter  not 
material  to  the  issue,  is  conclusive  on  the  party 
making  the  inquiry,  as  the  court  will  not  try  a 
collateral  question  relating  to  another  ofFense 
than  the  one  then  being  tried;  hence  the  state- 
ment of  the  prosecuting  oi&oerto  the  court,  in  the 
Sresenoe  of  the  Jury,  that  they  intended  or  in 
leir  opinion  liad  the  right  to  prove  a  criminal 
assault,  not  connected  with  the  flrst,  is  errone- 
ous. 

(Syliabu*  by  the  OovrL) 

Error  to  district  court,  Fillmore  county ; 
MoRBiB,  Judge. 

Maah  A  SloAn,  tor  plalntltt  in  error. 
Wm.  Leeae,  Atty.  Gen.,  and  W.  C.  Sloan, 
for  tbe  State. 

Maxwell,  J.  The  plaintiff  In  error  was 
convicted  of  rape  committed  npon  one  Lis- 
sle  Scbnlts,  who  at  that  time  was  in  the 
employment  of  Mr.  and  Mrs.  Loomis,  who 
resided  about  a  mile  and  a  half  east  of 
Fairmont.  The  prosecutrix  was  called  as 
a  witness,  and  testified  in  regard  to  tbe 
plaintiff  as  follows:  "Question.  Where 
did  you  see  him,  [Leaby?]  Answer.  At 
Mr.  Loomis',  In  tbe  yard.  Q.  At  what 
time  in  the  day  ?  A.  About  two  o'clock. 
Q.  Where  did  you  first  see  him  that  day? 
A.  In  the  buggy  in  tbe  yard.  Q.  Did  he 
go  tbere  In  a  buggy?  A.  Tes,  sir.  Q. 
Now,  what  took  place  when  he  first  came 
there?  A.  He  asked  it  Mr.  Loomis  was  at 
home.  Q.  Ton  say  that  he  asked  It  Mr. 
Loomis  was  at  home?  A.  Tes,  sir.  Q. 
You  may  state  now  what  took  place 
tbere.  In  your  own  way,  at  that  time.  A. 
I  told  him  that  Mr.  Loomis  was  not  at 
home ;  that  he  went  to  Exeter  to  take 
Mrs.  Loomis  to  tbe  train ;  and  be  said  he 
had  some  business  that  he  wanted  to  see 
Mr.  Loomis  about,  and  he  said  he  guessed 
he  would  stay  and  wait  awhile,  and  see 
If  Mr.  I.K)omi8  wouldn't  come  home;  that 
he  would  like  to  see  him  awful  bad.  I 
asked  him  to  come  in  and  have  a  chair, 
aud  he  came  in.  I  was  combing  my  hair 
when  he  came  in,  and  he  asked  me  to  put 
the  halr-pin  in  for  me,  and  I  told  him  I 
could  do  that  myself.  Then  T  asked  him  to 
sit  down,  and  I  pulled  out  a  chair  for  him 
to  sit  down,  and  he  sat  ou  the  lounge,  and 
I  went  in  the  kitchen,  and  was  going  to 
commence  to  iron,  and  he  sat  there  on  the 
lounge  awhile  talking,  and  asking  me 
quostiuns,  aud  I  answered  them  as  I 
could ;  and  pretty  soon  he  came  in  the 
kitchen,  and  went  and  looked  out  of  the 
window,  and  be  sat  down  there  a  while; 
and  then  he  came  up,  and  he  was  going  to 
kiss  me,  and  I  slapped  him,  and  punhed 
bin)  away,  and  he  came  up  to  me  and 
grabbed  me,  and  carried  me  in  the  other 
room,  and  laid  me  on  the  lounge  there, 
and  I  tried  to  get  away  from  him  all  I 
could ;  I  always  tried  to  get  away  from 
him."  Her  testimony  Is  to  the  effect  that 
the  plalntia  in  error  resorted  to  force,  and 
that  she  resisted  to  the  extent  of  her  abU- 
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ity,  to  prevent  tbeconBommatlon  of  tbe 
act,  and  there  are  annmberof  elrcnmstan- 
ces  tending  to  corroborate  ber  teatimoDjr. 
It  la  annecessary  to  review  the  evidence  at 
length,  and  there  1b  no  mibatantlal  error 
In  the  instrnctlona.  Tbe  proof  of  guilt  la 
autllclcnt. 

2.  On  the  trial  of  the  caase  the  county 
attorney  was  aiislated  by  a  depnty,  who 
seems  to  have  cross-examined  the  plalntlB 
In  error,  and,  among  other  questions, 
asked  him  If  he  did  not  go  to  the  residence 
of  one  B.  on  tbe  day  succeeding  that  on 
which  be  bad  made  the  assault  on  Miss 
Scbultc,  and  finding  Miss  D.,  a  daughter 
of  B..  alone,  attempted  to  kiss  ber,  and 
drag  ber  to  a  lounge.  This  was  objected 
to.  and  the  objection  sustained.  In  the 
afddavlt  of  John  P.  Maule,  the  attorney 
for  the  plaintiff  in  error,  he  swears  that 
"  the  assistant  attorney  said  in  the  presence 
of  the  Jury,  and  In  their  hearing,  '  We  ln> 
tend  to  follow  this  matter  up,  and  show 
that  he  went  right  over  to  B.'s,  and  there 
tried  to  kiss  and  hug  Miss  B.,  and  drag 
ber  to  the  lounge,'  •'.o  which  language, 
and  tbe  speaking  thereof,  in  the  presence 
of  tbe  Jury,  tbe  attorney  for  the  accused 
then  and  there,  and  while  tbe  same  was 
lielng  spoken,  objected  and  excepted.  At 
this  time  Miss  B.  was  sitting  In  tbe  court- 
room In  the  presence  of  the  accused  and 
the  Jury.  Miss  B.  was  present  at  the  trial, 
at  tiie  Instance  of  the  prosecuting  attor- 
ney." Practically  this  afiSdavit  is  not  de- 
nied, tbe  staterooit  of  tbe  prosecuting  at- 
torney being  that  be  statied  to  tbe  court 
that  In  bis  opinion  be  had  a  right  to  fol- 
low the  defendant  from  tbe  time  of  the  al- 
lied crime  to  the  time  of  bis  arrest,  and 
to  sbow  what  he  did ;  to  which  tbe  court 
answered  "No,"  when  tbe  prosecutor  de- 
sisted from  asking  further  questions  on 
that  point.  Tbe  explanatinn  on  tbe  part 
of  the  state,  in  effect,  admits  all  that  is 
claimed  on  behalf  of  the  plaintiff  in  error. 
Tbat  this  statement,  and  the  attending 
circumstances,  were  of  tbe  most  prejudt 
clal  character,  cannot  be  doubted.  Tbe 
second  offense,  if  committed,  was  entirely 
disconnected  with  tbe  first.  Tbe  fact.that 
Miss  B.  was  summoned  as  a  witness  by 
the  state,  and  sitting  in  plain  view  in  tbe 
court-room,  in  connection  with  tbe  state- 
ment of  the  assistant  prosecuting  attor^ 
ney  of  what  he  Intended  to  prove,  or,  It 
we  take  the  prosecuting  attorney's  state- 
ment, what  tbey  claimed  they  had  a  right 
to  prove,  brought  before  tbe  Jury  a  second 
offense  of  tbe  same  nature,  although  in  a 
less  degree  than  tbat  witli  which  tbe  ac- 
cused was  then  on  trial.  Where  a  ques- 
tion has  been  asked  a  person  on  trial  for  a 
crime  which  Is  not  material  to  tbe  issue, 
but  collateral,  he  will  not  be  compelled  to 
answer;  but  It  un  answer  is  g:iven  it  will 
be  conclusive  on  tbe  party  making  the  in- 
quiiT,  as  the  court  will  not  try  a  collateiv 
al  matter  relating  to  questions  in  dispute. 
Maxw.  Crim.  Proc.  616,  616,  and  cases  cit> 
ed.  It  was  error,  therefore,  for  the  prose- 
ecuting  attorney  to  make  the  statement 
which  he  did  in  the  presence  of  tbe  Jury. 
It  is  tbe  duty  of  a  prosecuting  officer  to 
conduct  the  trial  of  a  criminal  case  accord- 
ing to  established  rules.  He  acts  in  a 
•emi-ladleial  capacity,  and  is  supposed  to 


act  alone  from  principle,  and  without  bias 
or  pr^ndlce.  The  state  baa  guarantied 
to  every  one  a  fair  trial,  and  such  trial 
cannot  lie  had  If  tbe  prosecution  can  re- 
sort to  trick!  to  secure  a  conviction.  It 
such  practice  was  sanctioned.  It  would 
result,  in  many  cases,  In  tbe  conviction  of 
Innocent  persons.  The  plaintiff  in  error 
was  on  trial  for  tbe  crime  charged  in  the 
information.  Bo  far  as  appears,  he  had 
not  been  charged  with  any  other  offense, 
and  certainly  was  not  on  trial  for  the  sec- 
ond. The  statements  of  the  attorney 
were  improper,  and  in  the  highest  degree 
prejudicial,  and  for  those  causes  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
tor  a  new  trial.  Reversed  and  remanded. 
The  other  judges  concur. 


State  ex  ret.  Handlkt  t.  Pearse  et  ai.i 

(Suprame  Court  qf  ^ebnulea.    Macoh  17, 189L> 

iHTozKunira  Liquobs— CAXosixxnoir  or  la- 
cniraa. 

1.  On  April  80, 1800,  •ppUcstion  was  made  to 
the  tmstees  of  the  vlUago  of  Dlller  for  a  lioenae 
to  one  C.  to  sell  Intoxicating  drintoi.  On  the  SOth 
of  the  same  month  a  remonatranoe,  signed  by  a 
number  of  persons,  against  the  issuing  of  license 
was  filed  with  the  trustees.  The  trustees  there- 
upon set  Hay  10,  1890,  at  8:80  p.  m.,  for  the  bear^ 
ing  of  the  remonstrance.  At  tbe  time  set  the 
paities  appeared,  but  no  vroot  was  offered  to  sus- 
tain the  remonstrance.  Therenpon  the  trustees 
overruled  the  same,  and  Issued  the  lioense.  Held 
that,  so  far  as  the  record  disolosed,  the  trustees 
had  acted  in  good  faith,  and  will  not  be  ordered 
to  cancel  the  license. 

2.  About  6  P.  K.  of  tlie  dav  set  for  the  hear^ 
log  of  the  first  remonstranoe  toe  relator  and  oth- 
ers filed  a  second  remonstranoe,  in  which  they 
alleged  that  the  applicant  was  not  a  man  of  good 
charaoter  and  standing,  etc  Held,  that  the 
proof  was  ol  so  conflicting  a  character  as  to  leave 
the  matter  in  doubt  whether  or  not  the  second 
remonstrance  was  filed  in  good  faith,  and,  if  so, 
what,  if  any,  proof  was  entered  to  sustain  the 
charge. 

{SyUabuB  by  the  Court) 

MaDdamas. 

E.  O.  KrvtBinger,  for  relator.  Robert 
Ryan,  for  respondents. 

Maxwell,  J.  Tbls  Is  an  application 
for  a  mandamus  to  compel  Frank  T. 
Pearse,  C.  W.  Pearse,  D.  R.  Keliey,  O.  B. 
Zonk,  Isaac  Tonnamaker,  and  F.  H.  Em- 
erson, trnslees  of  the  village  ot  Dlller,  to 
reassemble  and  canrel  a  license  to  sell  in- 
toxicating drinks  issued  to  Mates  Cerviny, 
and  to  hear  a  remonstrance  against  the 
issuing  of  said  license  to  said  C!orviny.  Is- 
snes  have  been  Joined,  and  a  very  large 
amount  of  testimony  taken  in  tbe  case.  It 
appears  from  the  record  that  on  or  about 
April  ao,  1890,  Mates  Cerviny  filed  with  the 
village  board  of  Dlller  a  petition,  duly 
signed  by  tbe  requisite  number  of  persons, 
purporting  to  be  Ireobolders,  to  obtain  a 
license  for  tbe  sale  of  intoxicating  liquors. 
On  April  80, 1890,  tbe  relator,  with  others, 
filed  a  remonstrance  against  tbe  issuing 
of  sucb  license,  as  follows:  "DiUer,  Neb., 
April  20tb,  1880.  To  the  honorable  board 
of  trustees  ol  the  village  of  Diller,  Neb. : 
We,  tbe  undersigned  citizens  ot  Diller  and 
vicinity,  do  hereby  remonstrate  against 
tbe  issuance  of  a  license  to  sell  malt,  spli^ 

'Petition  for  rehearing  pending. 
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itooofl,  and  Tlnons  liqnon  to  Mates  Cm- 
vtny,  aa  pra7«d  for  In  a  certain  petition 
now  on  file  with  the  cleric  of  aaid  vlllaae 
of  Diller,  for  the  following  reasons:  (I) 
Said  petition  Is  not  signed  by  a  majority 
of  the  freeholders  of  said  viUase  of  Diller; 
(2)  the  notice  of  said  petition  has  not  t>een 
published  in  the  newspaper  of  Jefferson 
coanty  tiaving  the  largest  circulation,  as 
is  required  by  law;  (8)  Insufficiency  of 
bonds."  This  was  signed  by  the  relator 
and  others.  The  board  thereupon  ad- 
journed until  May  10, 1880,  at  8:3()  p.  ii.,  to 
hear  this  remonstrance.  At  the  time  set 
for  the  bearing  the  remonstrance  no  at- 
tempt was  made  to  sustain  it  by  proof, 
and  the  evidence  on  behalf  of  the  board 
tends  to  show  that  the  objections  were 
not  well  taken.  About  6  p.  if.  on  the  10th 
day  ot  May,  1890,  the  relator  filed  with 
the  clerk  a  second  remonstrance,  In  which 
he  alleges  that  Mates  Cerviny  was  not  a 
man  ot  respectable  character  and  stand* 
ing.  It  is  contended  on  behalf  of  the  relat- 
or that  his  attorney  attempted  to  offer 
proof  in  support  of  the  second  remon- 
strance, bot  that  the  board  refused  to  re- 
ceive it,  or  to  hear  his  attorney,  and  there- 
upon proceeded  to  issue  the  license.  The 
record  ot  the  hoard  on  this  point  is  as  fol- 
lows: "Diller,  Neb.,  May  10th,  1890.  An 
adjourned  meeting  of  the  village  board  of 
trustees  of  the  village  of  Diller,  called  for 
the  purpose  of  considering  and  taking  ac- 
tion upon  a  saloon  petition  of  Mates  Cer- 
Tlny  to  sell  malt,  splrltuoas,  and  vinous 
liquors  at  retail  in  the  village  of  Dllier, 
Neb.,  and  to  consider  a  remonstrance 
against  the  same.  Full  board  present, 
consisting  ol  F.  T.  Pearse,  Q.  B.  Zook.  I. 
J.  Tonnamaker,  F.  H.  Emerson,  and  D.  R. 
Kelley.  Minutes  of  the  last  meeting  read 
and  approved.  Moved  and  seconded  that, 
whereas,  no  proof  being  offered  in  support 
of  the  remonstrance  by  the  contestnntH,  it 
Is  hereby  considered  and  adjudged  that 
said  remonstrance  be,  and  the  same  Is 
hereby,  oven-uled,  and  laid  on  the  table. 
The  following  Is  the  vote  recorded :  O.  B. 
Zook,  aye;  I.  J.  Tonnamaker,  aye;  T.  H. 
Emerson,  aye;  D.  R.  Kelley,  aye.  Car- 
ried. Moved  and  seconded  that  the  peti- 
tion of  Mates  Cerviny  asking  tor  a  saloon 
license  be  granted,  and  that  the  clerk  be 
authorised  to  issue  the  petitioner  a  license 
as  prayed  for,  upon  the  presentation  of  the 
treasurer's  receipt,  showing  that  the  said 
petitioner  has  paid  into  the  village  treas- 
ury of  Diller  the  sum  of  $700,  and  upon  the 
approval  of  said  petitioner's  bond.  The 
following  is  the  vote:  O.  B.  Zook,  aye; 
I.  J.  Tonnamaker,  aye;  F.  H.  Emerson, 
aye;  D.  R.  Kelley,  aye.  Carried.  Moved 
and  seconded  that  we  approve  the  bond 
as  presented  by  said  petitioner:  O.  B. 
Zook,  aye;  I.  J.  Tonnamaker,  aye;  F.  H. 
Emerson,  aye;  D.  R.  Kelley,  aye.  Car- 
ried." The  testimony  lea  ves  the  matter 
in  doubt  whether  or  not  the  second  re- 
monstrance was  filed  in  good  faith.  The 
Tillage  board  seom  to  have  given  the  re- 
monstrants every  reasonable  opportunity 
to   present  their  remonstrance  and  the 

Eof  thereunder,  and,  so  far  as  we  can 
Se,  did  their    duty  in   the    premises. 
I  law  antborises  the  granting  of  license 
to  certain   persons   on  certain  specified 


terms  and  conditions;  and,  whan  those 
tenns  and  conditions  are  complied  witb, 
the  board  may,  if  it  see  fit,  grant  a  license. 
It  cannot  grant  It,  however,  except  to  a 
suitable  person,  upon  the  presentation  of 
a  petition  duly  signed  by  the  required  num- 
ber of  freeholders,  the  payment  ot  the 
license  money,  and  the  execution  ot  a 
bond,  with  sureties,  aa  required  by  law. 
Even  then  the  board  has  a  discretion 
whether  to  issue  the  license  or  not,  and  it 
cannot  be  compelled  by  mandamua  to  is- 
sue a  license.  If  the  p3ople  of  the  village 
of  Diller,  or  any  other  village  or  city  in 
the  state,  are  opposed  to  the  granting  of 
license,  ail  that  Is  necessary  is  to  elect  a 
license  hoard  opposed  to  the  issuing  ot 
the  same,  and  who  will  not  issue  license. 
Each  community  thus  has  control  ot  the 
matter  of  issuiuK  licenses.  In  other 
words,  each  villas^e,  county,  or  city  of 
the  state  has  an  option  whether  it  will  is- 
sue license  or  refuse  to  do  so.  When, 
however,  a  license  board  has,  after  a  fair 
opportunity  to  those  opposed  thereto  to 
remonstrate  against  the  iseuing  of  the 
same.  Issued  a  license.  Its  action  In  the 
premises  Is  entitled  to  respectful  consider- 
ation. Upon  the  nhole  case,  the  right  ot 
the  relator  to  the  reliel  demanded  Is  far 
from  clear,  and  the  writ  must  be  denied. 
The  action  is  therefore  dismissed.  The 
other  Judges  concur. 


NiiTioNAi.  Baxk  or  Columbus  t.  Boi/> 

LBRiN  et  al. 

(.Supreme  'Caurt  oj  Nebraska.    March  17,  1881.) 

ATTAOHIUNT— LSVT  ASD  hlKS  —  ASVUW  OS  Ap- 
rs AL. 

1.  Where  an  attachment  la  levied  upon  real 
estate  belonging  to  the  debtor,  whether  held  in  Us 
own  name  or  not,  the  attaching  creditor  aoqnires 
a  lien  on  flie  interest  of  the  debtor  in  the  land, 
which  he  mayenforoe  after  heieooven  JadgmenC. 
In  such  case  it  is  wmeoeasary  to  inoa  an  ezeoa- 
tion  before  bringing  the  aoUon.  Keens  v.  Sallen- 
baok,  16  Nel>.  9M,  18  N.  W.  Ren.  76. 

2.  Where  the  ladgment  of  the  ooort  below  is 
based  anon  coufllcting  testimony  the  supreme 
court  will  not  set  it  aside  nnleas  It  is  apparent 
that  It  is  clearly  wrong.  ' 

(SyUabua  by  the  Court) 

Appeal  from  district  conrt,  Platte  coun- 
ty; MARsnALL,  Judge. 

J.  J.  O'Connor,  for  apiiellants.  SaUiraa 
Jt  Reeder,  tor  appellee. 

Maxwell,,  J.  This  is  an  action  tore- 
move  a  cloud  from  the  title  of  real  estate, 
and  subject  it  to  the  payment  ot  a  certain 
Judgment.  The  plaintilt,  after  alleging  Its 
incorporation, states  "that on  the  7th  day 
of  July  the  plaintiff  commenced  an  action 
in  this  court  against  said  Daniel  HoUerin 
to  recover  said  amount,  and  filed  in  said 
action  the  necessary  affidavit  and  bond 
for  an  order  of  attachment  against  the 
property  ot  the  defendant  Hollerln.  That 
thereupon  a  summons  and  order  of  at- 
tachment against  the  property  of  said 
Hollerln  was  duly  issued  out  of  said  court, 
and  placed  in  the  hands  of  the  sheriO  of 
said  Platte  county  for  service.  That  on 
the  9tb  day  of  July,  1888.  the  said  sheriff 
duly  served  said  summons  upon  said  Hol- 
lerln, and  under  said  order  of  attachment. 
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and  by  Tlrtvs  thereof,  be  daly  levied  apoa 
and  attaebed  ae  ttae  property  of  said  Hol- 
lerin  the  followins  described  real  estate, 
to- wit:  The  S.  W.^of  the  8.  E.  K.  and 
the  8.  K^of  the  8.  W.  J^,  of  section  1, 
tuwnahlp  2U  north, range  4  west  of  the  6tb 
P.  M.,  lu  Platte  Co.,  Neb.,  also  the  W.  ]i  ot 
the  N.  E.  ]i  of  section  12  in  said  township 
and  range;  also  comniencins  at  theN.  E. 
comer  of  the  8.  W.  ]^  ut  section  12,  afore- 
said, mnning  thence  west  to  the  center  of 
the  channel  of  Shell  creek,  thencedown  the 
channel  of  said  Shell  creek  to  the  intersec- 
tion of  the  east  Une  of  the  said  8.  W.  V  of 
said  section  12,  thence  north  to  tbe  place 
of  beginning;  also  commencing  at  theN. 
W.  comer  of  the  N.  B.  %  of  the  N.  W.  %  of 
section  8,  in  township  19  north,  range  8 
west,  thence  sooth  to  the  8.  W.  comer  of 
the  S.  E.  ^  ot  said  N.  W.  %  of  said  secUon  8, 
thence  east  to  the  middle  of  the  main  cban- 
nd  of  said  Shell  creek,  thence  up  the  main 
channel  of  said  Shell  creek  to  the  north 
line  of  said  section  8,  thence  west  to  tbe 
place  of  beginning.  That  afterwards,  on 
theintb  day  of  Aoguet,  1888,  ^be  plaintiff 
recovered  a  Jadgment  against  the  defend- 
ant Hollerin  in  said  action  in  said  court 
for  the  sum  of  82,107.85,  and  its   costs, 

taxed  at  8 ;    and  at  the  same  time 

said  court  made  and  entered  of  record  an 
order  directing  tbe  sale  of  tbe  real  estate 
hereinbefore  described  for  the  sati^actlon 
of  said  judgment.  That  afterwards,  on 
the  22d  day  of  August,  1888,  an  order  of 
sale  of  said  real  estate  was  duly  Issaed 
out  of  said  court  in  said  cause,  and  placed 
in  the  hands  of  ~^ the  said  sberitf  to  be  exe- 
cnted.  Said  Judgment  remains  wholly  un- 
paid, and  is  still  in  full  force  and  effect, 
and  the  whole  amount  thereof  is  still  due 
from  the  defendant  Hollerin  to  the  plain- 
tiff. The  defendant  Hollerin  is  wholly  In- 
solrent,  and  has  no  property  whatever 
subject  to  execution  to  satisfy  the  same. 
On  the  30th  day  of  July,  1888,  the  defend- 
ant Hollerin  conveyed  the  premises  herein- 
before described  to  bis  co-defendant  Thom- 
as Swift,  without  consideration,  and  for 
the  purpose  of  hindering,  delaying,  and 
defrauding  the  plaintiff  and  other  credit- 
ors of  said  Hollerin,  aa  the  said  Thomas 
Swift,  defendant,  then  well  knew.  Said 
conveyance  was  by  deed,  which  has  been 
duly  recorded  in  the  office  of  the  county 
Clerk  of  said  county.  That  said  convey- 
ance is  a  cloud  upon  the  title  of  said  prem- 
ises, and  binders  and  obstructs  the  sale 
thereof  under  said  order  of  sale  to  satisfy 
said 'judgment.  The  plaintiff,  therefore, 
prays  that  said  conveyance  from  said 
Hollerin  to  said  Swift  be  declared  and  ad- 
judged null, and  that  said  judgment  be  de- 
clared a  first  lien  upon  said  preiulses,  and 
for  such  other  relief  as  may  be  equitable." 
The  defendant  Swift,  in  bis  answer,  alleges 
that  he  purchased  the  property  "  in  the 
ordinary  course  of  business,  and  in  good 
faith,  and  for  a  good  and  valuable  consid- 
eration, and  that  he  is  now  the  owner  of 
said  property,  and  that  the  deed  convey- 
ing said  land  to  defendant  from  said  Hol- 
lerin was  duly  recorded  prior  to  the  al- 
leged attachment  of  said  land.  Tbe  de- 
fendant Hollerin  alleges  that  on  tbe  7th 
day  of  July,  188K,  the  plaintiff  commenced 
an  action  .against  Martin  Maher  and  the 


defendant  to  recover  the  sum  of  83407.85; 
that  Maher  was  principal  and  tbe  defmd- 
ant  surety:  and  that  .Maher  was  amply 
able  to  pay  such  judgment  if  execution 
was  levied  on  bis  property.  On  the  trial 
of  the  cause  tbe  court  found  the  issues  in 
favor  of  the  plaintiff,  and  canceled  tbe  deed 
from  Hollerin  to  Swift,"  etc. 

The  first  objection  made  by  the  defend- 
ants is  that  the  court  had  no  jurisdiction 
to  grant  the  relief  demanded,  because  it 
did  not  appear  that  the  bank  bad  ex- 
hausted its  legal  remedy  before  bringing 
this  action.  Where  a  lien  is  obtained  up- 
on real  estate  by  tbe  levy  of  an  attach- 
ment thereon  the  creditor  may  proceed  by 
an  action  in  equity  to  remove  obstruc- 
tions to  the  sale.  The  precise  question 
here  Involved  was  before  this  court  in 
Keene  v.  Sallenback,  16  Neb.  200, 18  N.  W. 
Rep.  75,  and  it  was  held  that,  where  an 
attachment  was  levied  upon  real  estate 
belonging  to  tbe  debtor,  whether  held  in 
bis  own  name  or  not,  tbe  attaching  cred- 
itor acquires  a  lien  upon  tbe  interest  of  tbe 
debtor  in  tbe  laud,  which  he  may  enforce 
after  he  recovers  jadgment.  That  case,  in 
our  view,  states  the  law  correctly,  and 
will  be  adhered  to. 

The  second  objection,  in  effect,  is  that 
the  testimony  does  not  sustain  tbe  judg- 
ment. We  are  not  entirely  satisfied  with 
the  judgment  of  the  court  below,  but  tbe 
testimony  is  of  so  conflicting  a  character 
that  this  court  cannot  say  that  the  court 
below  erred.  It  would  subserve  no  good 
purpose  to  review  the  testimony  at  length. 
The  judgment  la  affirmed.  The  other 
Judges  concur. 


State  ex  re/.  Sheibley  v.  Schooi<-Dmt. 

No.  1  OF  DlXON  CODNTY  et  Hi. 

iSwpreme  Court  of  Ndmuha.    March  17, 1881.) 

BoBOOi.  TsmTSBs  —  Sxuwnoir  or  Brusiss— 
RioHTB  or  Fabbxcs. 

The  school  tmstees  of  a  high  Mhool  have 
suthorlty  to  classify  and  grade  the  scholars  ia 
tJie  district,  aad  cause  them  to  be  taught  In  snch 
departments  as  they  may  deem  ezpedlenL  They 
may  also  prescribe  the  conrses  of  stady  and  text- 
books for  the  use  of  tbe  school,  and  snoh  reason- 
able rules  andregolations  as  th^  may  think  need- 
ful. Th^  may  also  require  prompt  attendance, 
respeottm  deportment,  and  dlUgenoe  in  study. 
The  parent,  however,  has  a  right  to  make  a  rea- 
sonable selection  from  the  prescribed  studies  for 
his  child  to  pursue,  and  this  selection  must  be 
respected  by  the  trustees,  as  the  right  of  the  par- 
ent In  that  regard  is  superior  to  that  of  the 
trustees  and  the  teacher. 
{SyUabuB  by  Ote  Ccwrt) 

MandamuB, 

J.  J.  McCarthy  and  Darta,  Otattt  A 
Kea  tley,  for  relator.  B&mm  A  Eawea,  for 
respondents. 

Maxwell,  J.  An  alternative  writ  of 
maudumua  was  granted  in  this  case  to 
require  tbe  board  of  trustees  uf  said 
school  to  restore  one  Annie  Sbulbley  as  a 
pupil  in  said  school,  or  show  cause  why 
they  failed  to  do  so.  Tbe  defendants 
have  filed  an  answer  in  which  they  allege, 
first,  in  substance,  that  the  district  was 
legally  organized,  and  hence  that  the  ac- 
tion ot  the  board  is  lesal.    Tbe  question 
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of  the  organisation  of  the  diatrlct  Is  at- 
tempted to  be  raised  In  the  altematire 
writ.  It  Is  appacent,  however,  that  it  is 
a  de  facto  corporation,  and  we  will  not 
in  this  proceeding  determine  whether  all 
thesteps  taken  to  perfect  the  organlcation 
are  such  as  are  required  by  law  or  not. 
The  question  of  the  organization  of  the  dis- 
trict will  not  be  considered.  The  trnstees, 
as  a  defense  of  their  action  in  expelling 
Annie  Sbeibley,  allege  as  follows :  "  Admit 
that  said  relator  made  a  demand  on  the 
respondents  herein  that  bis  daughter  An- 
nie Uh^bley  be  excused  from  the  study  of 
grammar  In  said  school,  but  aver  the 
facts  to  be  that  said  demand  was  not 
made  on  said  respondents  nntil  said  pupil 
had  refused  to  prepare  and  recite  her  les- 
son in  said  study  in  said  school.  That  on 
the  80th  day  of  December,  1890,  at  the 
time  the  coarse  of  study  was  changed 
from  rhetoric,  as  alleged  in  said  writ, 
and  grammar  was  substituted  therefor, 
said  change  was  made  at  the  special  in- 
stance and  rti<]u<>et  of  the  relator  herein, 
and  was  so  chang:c»d  to  avoid  trouble  and 
dlfflcnity  with  said  relator,  as  he  liad  ex- 
pressed a  desire  to  have  his  daughter 
study  grammar  instead  of  rhetoric. 
That  on  the  lith  day  of  January,  1891, 
said  pupil  failed  to  prepare  her  lesson  in 
grammar,  and  upon  b^ng  asked  to  recite 
her  lesson  in  said  study  refused  to  do  so, 
and  in  re(as<ng  so  to  do  she  was  insolent, 
and  Informed  the  principal  that  she  did 
not  have  to  study  grammar:  that  her 
father  had  told  her  she  could  drop  said 
study ;  whereupon  saM  pupil  was  excused 
from  said  lesson  for  that  day,  and  was 
informed  that  she  would  be  required  to 
bring  an  excuse  from  the  school  board 
on  the  following  day,  which  she  (ailed 
to  do;  and  at  that  time,  upon  her  still 
refusing  to  prepare  her  lesson  in  said  study, 
and  on  account  of  her  insolent  manner, 
she  was  suspended  from  said  school,  and 
the  respondents  herein  the  school  board 
was  informed  of  such  suspension.  That 
upon  being  informed  of  such  suspension, 
as  aforesaid,  said  school  board,  the  ra- 
spondents  herein,  proceeded  to  investigate 
the  cause  of  such  suspension,  and  the  re- 
lator appeared  before  them  with  his  coun- 
sel, and  demanded  that  his  daughter  be 
excused  as  aforesaid,  and,  when  asked  what 
reason  he  had  for  not  wanting  bis  daugh- 
ter to  pursue  said  study  in  said  school,  he 
informed  the  board  '  that  said  study  was 
not  taught  in  said  school  as  he  had  been 
instructed  when  he  went  to  school,'  and 
that  was  the  only  reason  he  would  otter 
or  glre  for  not  wanting  his  daughter  to 
pursue  said  study.  That  said  request 
was  not  made  by  said  relator  with  a 
view  of  directing  the  study  of  his  minor 
child,  but  that  the  same  was  made  for 
the  purpose  of  causing  trouble,  and  tor 
the  creating  of  a  spirit  of  insubordination 
in  said  school."  A  copy  of  the  regula- 
tions of  the  trustees  in  i-egard  to  the  stud- 
ies to  be  pursued  in  the  school  is  set  out 
in  the  record,  and  also  a  copy  of  the  order 
of  expulsion,  from  which  it  appears  that 
the  sole  cause  for  which  Anna  Sheibley 
was  expelled  from  the  school  was  her  re- 
fusal to  study  grammar. 
An  attempt    has  been  made  to  show 


that  ahe  has  been  guilty  of  Insnbordlna^ 
tion,  but  the  charge,  even  if  true,  relates 
to  her  conduct  during  a  former  term  of 
school.  We  need  not  determine,  therefore, 
whether  the  testimony  sustains  that 
charge  or  not.  The  uniform  testimony  of 
the  scholars  is  that  during  the  pi-esent 
term  of  school  Anna  Sheibley  has  con- 
ducted herself  in  a  respectful  and  proper 
manner,  and  the  only  insubordination 
complained  of  is  her  refusal  to  pursue  the 
study  of  grammar,  which  study  her  fathw 
had  requested  the  trnstees,  as  well  as  the 
teacher,  that  she  should  not  be  compelled 
to  pursue.  Section  8,  aabd.6,  c.  79,  Comp. 
St.,  provides  that  "said  trustees  shall  have 
power  to  classify  and  grade  the  scholars 
in  such  district,  and  cause  them  to  be 
taught  In  such  schools  and  departments 
as  they  may  deem  expedient;  to  establish 
in'  such  district  a  high  school,  when  or- 
dered by  a  vote  of  the  district  at  any  an- 
nual meeting,  and  to  determine  the  quali- 
fications for '  admission  to  sueh  schools, 
and  the  price  to  be  paid  for  tuition  on 
any  branclt  therein ;  to  employ  all  teach- 
ers necessary  for  the  several  schools  of 
said  district;  to  prescribe  courses  of  study 
and  text-books  tor  the  nseof  said  schools; 
and  to  make  such  rules  and  regnlations 
as  they  may  think  needful  tor  the  govern- 
ment of  the  schools,  and  for  the  preserva- 
tion of  the  property  of  the  district;  and 
also  to  determine  the  rates  of  tuition  to 
be  paid  by  non-resident  pupils  attending 
any  school  in  the  district.  ~  Under  the 
power  here  given,  the  trustees  may  re- 
quire the  clcMslflcatlon  of  the  pupils  with 
regard  to  the  branches  of  study  they  are 
respectively  pursuing,  and  with  respect 
to  proficiency  in  the  same  branches.  They 
may  also  requite  prompt  attendance,  re- 
spectful deportment,  and  diligence  in  study. 
Such  regulations  are  for  the  benefit  of  all, 
and  tend  to  promote  a  common  Interest 
and  the  efficlenoy  of  the  school.  Neither 
has  a  parent  any  right  to  require  that  the 
Interests  of  other  children  shall  be  sacri- 
ficed tor  the  Interest  of  hlschildren.  There- 
fore he  cannot  insist  that  bis  child  or  chil- 
dren shall  be  placed  in  a  particular  class 
when,  by  so  doing,  other  pupils  will  be  re- 
tarded In  the  advancement  tliey  would 
otherwise  make;  neither  can  he  require 
that  his  children  be  taught  branches  differ- 
ent from  those  in  the  prescribed  course  of 
the  school,  or  be  allowed  to  use  text- 
books different  from  those  required  by  the 
trustees;  nor  will  he  be  allowed  to  qdopt 
methods  of  study  for  his  children  which 
Interfere  with  methods  adopted  by  the 
trustees,  because  in  order  tu  secureefflcien- 
cy  in  the  school  It  Is  necessary  that  the 
ditferent  classes  work  in  harmony  and  co- 
operate together.  A  high  school  is  de- 
signed for  scholars  who  have  passed 
through  the  primary  grades,  and  are  sup- 
posed to  be  able  to  read,  write,  and  spell 
correctly,  and  to  be  familiar  with  other 
branch3B  which  need  not  be  noticed. 
Many,  if  not  most,  of  the  high  schools  of 
this  state,  are  in  fact  preparatory  schools 
for  the  university,  and  the  course  of  study 
determined  with  a  regard  to  that  object. 
The  testimony  tends  to  show  that  An- 
na Sheibley  is  about  15  years  of  age;  that 
She  is  pursuing  studies  outside  of  those 
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taught  In  tlie  Bubool,  whleh  oocnpy  a  por- 
tion ot  her  time.  Now,  who  la  to  deter- 
mine what  BtndieB  abe  shall  pnrsne  In 
school,— a  teacher  who  haa  a  mere  tem- 
porary interest  in  her  weltare,  or  her 
father,  who  may  reasonably  be  supposed 
to  be  desirona  of  pnrsatng  sach  course  as 
wUl  beet  promote  the  happiness  ot  his 
child?  The  father  certainly  posaesses  su- 
perloropportanities  of  knowing  the  physic- 
al and  mental  capabilities  of  bis  child.  It 
may  be  apparent  that  all  the  prescribed 
course  ot  etadies  Ismore  than  thestrengtb 
ot  the  child  can  undergo,  or  be  may  be 
desirous,  as  is  frequently  the  ease,  that 
his  child  while  attending  school  should 
also  take  lessons  in  music,  paintlDg,  etc., 
from  private  Teachers.  This  he  has  a 
right  to  do.  The  right  of  the  parent,  there- 
fore, to  determine  what  studies  his  child 
shall  pursue  la  paramount  to  that  of  the 
trustees  or  teacher.  Schools  are  provided 
by  tbe  public,  in  which  prescribed  branches 
are  taught,  which  arefreetoall  within  the 
distrlctbetwcen  certain  ages ;  but  no  pupil 
attending  the  school  can  be  compelled  to 
study  any  prescribed  branch  against  the 
protest  ot  tbe  parent  that  the  child  shall 
not  study  such  branch,  and  any  rule  or 
regulation  that  requires  the  pupil  to  con- 
tinue such  studies  ia  arbitrary  and  unrea- 
sonable. There  is  no  good  reason  why 
the  failure  of  one  or  more  pupils  to  study 
one  or  more  prescribed  branches  should 
result  disastrously  to  the  proper  discipline, 
efficiency,  and  well-being  of  the  school. 
Such  pupils  are  not  idle,  but  merely  de- 
voting their  attention  to  other  branches 
and,  so  long  as  tbe  failure  of  the  students 
thus  excepted  to  study  all  the  branches  of 
the  prescribed  course  does  not  prejudice 
the  equal  rights  of  other  students,  there 
to  no  cause  for  complaint.  Trustees  v. 
People,  87  HI.  S09;  Morrow  v.  Wood,  85 
Wto.  CO:  Perkins  v.  Board,  (Iowa,)  9  N. 
W.  Rep.  866;  Fitsgerald  v.  Northcote,  4 
Post,  ft  F.  668;  RuUson  v.  Post,  78  111. 
687 ;  Onemsey  v.  Pitkin ,  82  Vt.  234.  Various 
plans  have  been  adopted  by  teachers  to 
seenretheclose  attention  of  pupils  to  thvlr 
studies,  not  the  least  successful  of  which, 
aside  from  earnestness,  is  a  kindly  Interest 
in,  and  apparent  desire  to  promote,  their 
welfare.  Some,  however,  occasionally  are 
obdurate,  and  cannot  be  controlled,  and 
both  the  teacher  and  the  tmateos,  tor  tbe 
good  of  the  BChool,  muat  reaort  to  severe 
meaanres.  Tbe  common  schools  of  this 
state  an>  provided  for  the  free  education 
of  all  persons  residing  therein  between  the 
ages  of  6  and  21  years.  It  Is  the  policy  ot 
the  law  to  encourage  every  peraon  of 
school  age  to  be  a  constant  attendant  at 
school,  and  no  person  should  be  deprived 
of  thto  right  except  for  adequate  cause. 
The  right  to  expel  a  pupil  tor  disorderly 
conduct  or  other  adciuate  cause,  no 
doubt,  exists  In  a  school  board,  but  it 
should  not  be  exerciaed  until  other  means 
hare  been  adopted  and  failed,  and  only 
as  a  means  of  preserving  good  order  In  the 
schools.  It  Is  apparent  that  the  excuse  of 
thedefendants  to  Insufficient,  and  thatthey 
were  not  Justified  In  expelling  Anna  Bbeib- 
lej  from  the  school.  A  peremptory  writ 
to  therefore  awarded.  Judgment  accord- 
laifij.    The  other  Judges  concur. 


St.  liorai  Wrodgbt-Ibon  &  Ramgb  Co.  et 
al.  V.  Mbtbr  0t  al. 

(Supreme  Court  qf  JTebroaka.    March  17, 1S91.) 

TarnnEs  or  Faiuho  Dsbtob  —  Divxsioh  or  Aa- 

UTS. 

B.  waa  a  reatav/rateur  at  Omaha,  in  failing 
olronmstanoea,  vrbo  called  his  creditors  together, 
the  plaintiib  and  defendant*,  who  agreed  thst 
the  property  of  B.  should  be  taken  in  charge,  in 
trast,  to  seciiie  equally  all  of  the  oreditors,  des- 
ignating K.  and  A.,  two  of  the  ovdlton,  as 
•gents  and  tmsteea,  who  took  possession  of  the 
ftopvrtf,  and  eauaed  to  be  ezeoated.  first  to  M., 
aod  next  to  A.,  and  thereafter  In  priority  accord- 
ing to  the  greater  amounts  due  to  each  creditor, 
a  series  of  chattel  mortgages  bvK.  The  property 
was  sold  at  pnblio  aacnon  under  the  mortgages 
of  If.  and  A.,  and  the  proceeds  dlsttlbotea  ac- 
cordingly, leaving  the  olalms  of  others  nnpaid. 
In  an  aonon  by  the  other  creditna  against  H. 
and  A.  for  an  equal  diatrlbntioa,  h«la,  that  M. 
and  A.  were  trustees  sna  agents  for  all  the  cred- 
itors, and  the  proceeds  of  the  sale  be  paid  to  tbe 
several  creditors  pro  rata,  according  to  their  re- 
spective olalms. 
(at/Uatnu  by  the  Court) 

Appeal  from  diatriet  court,  Douglas 
county ;  Wakblbt.  Judge. 

CbaHm  Ogden  and  BreekeaHdgeA  Break- 
tartdfcv,  for  appellants.  Congdou  A  Hunt 
and  Satabrouk,  Irvine  Jt  C3app,  for  appel- 
leas. 

Cobb,  C.  J.  The  plalntitto  In  the  court 
below  alleged  that  th«y  and  the  df>feud- 
ants  Max  Meyer  ft  Bro.  and  Allen  Bros,  in 
May.  1887,  were  creditors  of  tbe  defendant 
Charles  Barnard  In  various  amounts  set 
forth  In  their  petition ;  that  Barnard  had 
been  conducting  a  restaurant,  under  fall- 
ing drenrostances,  in  the  dty  of  Omaha, 
and  that  an  agreement  was  reached  be- 
tween Barnard  and  hto  creditors  that  he 
should  secure  the  payment  of  all  hia  In- 
debtedness upon  tbe  property  used  byblm 
In  the  business  in  such  manner  that  the 
creditors  should  participate  pro  rata  In 
tbe  security  and  proceeds  thereof;  that 
the  carrying  out  ot  tbto  agreement  on  be- 
half  of  the  creditors  was  intrusted  to  tbe 
defendants  Max  Meyer  ft  Bro.  and  Allen 
Bros.,  who  in  violation  ot  said  agcreement, 
and  in  fraud  of  tbe  plaintilTa,  caused  to  be 
framed  and  executed  a  series  ot  chattel 
mortgages  on  the  property  ot  said  Bar- 
nard ao  drawn  as  to  grive  the  defendants 
Max  Meyer  ft  Bro.  a  first  lien  upon  the 
property,  the  defendants  Allen  Bros,  tbe 
second  Hen,  and  the  plalntitto  Junior  liens 
In  a  certain  order;  that  Max  Meyer  & 
Bro.  and  Allen  Bros,  took  poaaeralou  of 
the  property,  sold  the  same,  and  applied 
the  proceeds  to  the  payment  of  their  own 
claimsin  full,  and  refused  to  account  to  tbe 
plalntitto  therefor.  There arecertain  other 
allegationa  of  irregularities  in  the  sale, 
and  ot  the  value  ot  the  property,  present- 
ing laaues  upon  which  the  finding  ot  the 
district  court  was  ad  verse  to  the  plain tifte, 
and  not  material  to  thto  statement.  The 
eonrt  below,  upon  all  tbe  allearationB 
stated,  found  for  tbe  plalntilto,and  decreed 
that  Max  Meyer  ft  Bro.  and  Allen  Bros, 
should  pay  to  the  plaintiffs  a  distributive 
share  of  the  proceeds  of  the  sale.  From 
this  Judgment  the  defendants  appealed, 
and  thequestions  presented  are:  Ftrat.  Is 
there  evidence  sufficient   to  sustain   tbe 
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flndlns  as  to  tbe  asreement?  Second.  As 
a  legal  conaeqnence  of  that  agreement,  are 
tb9  plaintiffs  entitled  to  a  distributive 
share  of  the  proceeds  of  tbe  property  ol 
the  defendant  Barnard? 

To  determine  tbe  first  qneetlon,  it  is  nec- 
essary to  review  tbe  testimony  as  to  the 
agreement  of  the  parties.  Barnard,  the 
defendant,  testified,  sabstantially,  that  be 
called  the  first  meeting  of  bis  creditors  on 
May  10, 1887,  at  the  ofiSce  of  N.  B.  Falconer, 
notifying  deleodanta  Meyer  and  Allen,  and 

SlatntiOs  Falconer,  Moore,  Blisa,  and  Gong- 
on,  on  the  part  of  tbe  St.  Louis  Iron  Com- 
pany.  Thot  he  made  a  statement  of  the 
condition  of  his  business,  asking  an  exten- 
sion of  time  to  satisfy  bis  creditors  of  three 
to  six  mouths,  and  an  advance  of  five  or 
six  hundred  dollars.  That  be  was  asked 
on  what  security,  and  be  proposed  a  trust 
mortgage,  and,  as  money  was  realised, 
that  it  should  be  divided  equally  among 
his  creditors.  He  then  left  the  room,  and 
awaited  further  communications.  He 
signed  the  mortgages  in  Cavanaugb'a 
office,  going  there  at  the  instance  "  of  the 
committee,  Meyer  and  Allen,  who  told  him 
that  all  the  papers  would  be  ready,  that 
bis  proposition  to  his  creditors  was  ac- 
ceptable, and  that  be  went  there  the  next 
morning  and  signed  the  mortgage." 
That  Meyer  and  Allen  then  placed  a  man 
In  cliarge  of  tbe  restaurant.  That  when 
he  signed  tbe  mortgages  be  bad  not  read 
theq^  and  did  not  know  that  tbey  con- 
talnM  preferences  as  to  creditors.  On 
cross-examination,  tbe  witness  testified 
that  at  tbe  first  meeting  he  proposed  to 
mortgage  everything  contained  In  tbe  St. 
CloDd  restanrant,— a  legal  one, — and,  if 
legal,  they  could  select  any  man  as  trus- 
tee,—Meyer  or  any  one  else.  That  as  soon 
as  be  got  f  SOO,  or  even  f  100,  be  was  to  pay 
It  over,  but  it  was  to  go  to  each  one  alike; 
that  this  was  to  be  a  mortgage  or  mort- 
gages,—anything  they  pleased.  In  reply 
to  questions  by  the  court,  the  witness 
stated  that  after  tbe  meeting  Meyer  and 
Allen  said  to  him  that  tbny, "  as  represent- 
atives of  the  creditors,"  were  perfectly 
satisfied  with  bis  statement.  The  witness 
said  that  be  knew  nothing  about  the  law, 
and  did  not  object  to  signing  a  number  of 
mortgages;  that  he  paid  no  attention  to 
that  fact,  upon  the  belief  that  the  papers 
were  in  some  way  carrying  out  bis  propo- 
sition. C.  B.  Moore,  one  of  tbe  plaintiffs, 
testified  that  be  was  notified  by  Barnard 
that  there  would  be  a  meeting  of  his  cred- 
itors at  Falconer's  office  on  May  lOtb  or 
11th,  at  which  Barnard,  Falconer,  Bliss, 
Adolph  Meyer,  £d.  Allen,  and  Moffat,  of 
Dun's  agency,  were  present.  That  Bar- 
nard stated  he  was  embarrassed,  and 
wanted  to  do  all  he  could  to  relieve  his 
creditors,  and  would  give  a  mortgage  on 
all  his  property,  so  that  it  would  go  to 
bis  creditors  pro  rata.  Tbe  subject  was 
discussed,  and  it  was  agreed  that  two 
present  should  draw  up  a  mortgage  or 
mortgages  tor  the  benefit  of  all  the  credit- 
ors. That  none  should  have  the  prefer- 
ence above  the  others.  That  Meyer  and 
Allen  were  appointed  to  carry  out  tbat 
agreement,  and  there  was  no  objection  to 
tbat  course.  Tbat  nothing  was  said  as 
to  tbe  form  of  the  mortgages,  except  that 


no  one  sboold  have  priority.;  tbat  tbey 
bad  gotten  in  to  it  together,  and  would 
take  their  j9ro  rata  dividend  of  what  there 
was  left.  On  cross-examination  tbe  wit- 
ness stated  tbat  he  did  not  know  who  pro- 
posed tbe  committee,  but  thought  Fal- 
coner did;  that  when  appointed  does  not 
remember  that  Allen  said  anything,  but 
tbat  Meyer  agreed  to  the  plan;  tbat  noth- 
ing was  said  as  to  whose  name  tbe  mort- 
gages were  to  be  made  In ;  tbat  nothing 
was  said  about  trustees;  does  not  know 
whether  the  word  used  was" moi-tgage" 
or  "mortgages;"  tbe  agreement  was  tbat 
Barnard's  property  was  to  be  secured.  M. 
H.  Bllsa  testified  that  he  was  present,  and 
that  tbe  talk  was  tbat  they  should  put 
the  matter  hi  shape  so  that  each  one 
should  get  his  pro  rata  dividend,  each  and 
every  one  of  the  creditors;  tbat,  a  heavy 
storm  threatening,  the  witness  left  tbe 
meeting,  saying  "  this  is  fair,  square,  and 
straight  agreement,  and  we  will  abide  by 
It. "  N.  B.  Falconer  testified  that  be  was 
at  the  first  meeting;  tbat  Meyer  and  Allen 
were  appointed  a  committee  to  look  alter 
the  interests  and  protect  the  creditors: 
that  it  was  understood  tbat  there  would 
be  no  preferences;  that  tbey  were  to  look 
for  some  method  of  protection,  and  get 
tbe  creditors  paid-in  full,  or  as  much  as 
possible;  did  not  remember  of  any  protest 
against  tbe  agreement  at  tbe  meeting; 
"they  appointed  a  committee,  and  an 
agreement  was  made  that  tbey  should 
come  in  equally,  and  neither  Meyer  nor 
Allen  protested. "  On  croas-examination, 
the  witness  stated  that  there  was  a  dis- 
tinct agreement  that  tbemortgagessbould 
be  pro  rata,  and  that  Mr.  Allen  did  not  re- 
fuse to  act  in  the  arrangement.  T.  H. 
Moffat,  of  Dun's  Agency,  called  by  defend- 
ants, testified  tbat  be  was  present  at  the 
meeting,  but  not  at  the  time  Barnard 
made  bis  proposition;  that  Falconer 
made  tbe  only  motion;  that  he  thought 
tbe  best  thing  would  be  to  have  one  or 
two  creditors  appointed  to  see  what  was 
best  to  be  done.  Witness  does  not  think 
there  was  anything  said  about  taking  a 
mortgage,  but  there  was  a  general  acqui- 
escence in  Falconer's  proposition ;  tbat  he 
heard  nothing  said  of  prorating,  and  did 
not  bear  Allen  say  be  would  not  prorate. 
Tbe  arrangement  was,  "  Tou  two  gentle- 
men go  ahead,  and  see  what  is  beet  to  be 
done. "  Allen  himself  testified  that  at  tbe 
meeting  Moore  was  anxious  tltat  no  one 
should  obtain  a  preference;  that  Meyer, 
Barnard,  Patch,  and  witness  met  at  Mey- 
er's office  the  following  Monday,  and  Bar- 
nard spoke  again  of  making  a  mortgage 
to  "all  bis  creditors. "  On  cross-examina- 
tion, the  witness  stated  tha  t  be  did  not 
refuse  to  act  with  Meyer  at  tbat  time,  and 
that  on  Monday  morning  be  met  witb 
Moyer  and  Barnard,  but  knows  of  no  rea- 
son why.  That  be  told  Barnard  on  Sat- 
urday night  tbey  might  visit  him  Monday 
morning.  Cavanaugh  was  instructed  to 
draw  up  tbe  mortgages  tor  them.  In  an- 
swer to  tbe  question,  "Then  why  did  you 
go  on  and  act  with  Meyer  under  the  In- 
structions of  the  first  meeting,  having 
stated  that  at  tbe  dose  of  tbe  meeting  it 
was  suggested  by  some  one  tbat  you  and 
Meyer  sbould  go  and  see  about  this  92,- 
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000 T"  the  Trltiieito  said:  Te«,  iilr;  anfl 
Home  one  there  made  the  remark  that 
anything  that  was  done  woald  be  satta- 
factory;  I  do  not  remember,  bat  think  it 
was  Mr.  Falconer."  Witneae  made  ^o 
objection  to  going:  with  Meyer,  and  went 
and  saw  Barnard  from  there.  Adolph 
Meyer  teatlHed  that  when  they  met  in  his 
office,  witnees  told  CaTanangh  what  Bar- 
nard proposed  to  do,  and  Cavanangh  re- 
plied: "That  cannot  be  done;  yon  have 
got  to  have  single  mortgages,  U  you  want 
them  legal  in  Nebraska.^  Allen  said,  then 
be  would  come  first;  and  witnees  replied: 
"No,  bir;  I  will  come  first." 

From  this  testimony  it  Is  shown  that 
the  proposition  at  the  first  meeting,  of 
May  10th,  was  as  the  plaintiff's  witnesses 
testified,  and  that  Meyer  and  Allen  as- 
snmed  to  act  upon  their  appointment.  In 
response  to  questions  by  the  court,  the 
witness  said  that,  *as  nearly  as  be  eoold 
remember  what  he  said  to  C&yanaugb,  n 
was  that  Barnard  met  sereral  of  us  Sat- 
urday erening,  and  wanted  to  pay  some 
way,  in  trust,  or  make  a  mortgage  cov- 
ering his  indebtedness,  so  that  hecould  not 
be  closed  out;  and  atdted,  'Can  it  be 
done?'  and  was  told  by  Caraaangta  it 
could  not  be  done,  unless  he  pat  in  a  re- 
ceiver. 'Oet  a  list  of  the  amounts,' Cav- 
anaugb  said  to  witness,  and  be  would 
make  out  the  mortgages,  one  after  an- 
othAr.  That  witness  did  not  know 
whether  he  would  have  taken  such  a  mort- 
gage if  Cavanangb  bad  said  it  would  be 
l^ai  or  not. "  That  Gavanangb  expressed 
no  view  as  to  whether  the  mortgages 
would  be  legal  if  on  an  equal  tooting. 
Henry  Halgen,  one  of  the  creditors,  testi- 
fied that,  after  the  mortgages  were  on  rec- 
ord. Meyer  told  him  that  it  was  agreed 
nt  the  meeting  that  the  mortgages  should 
prorata,  but  that  when  he  made  out  the 
mortgages  they  were  made  prior  one  to 
another,  "becaaxe  he  was  too  smart  for 
them."  Isaac  K.  Congdon,  agent  for  the 
St.  Louis  Iron  Company,  testified  that  he 
bad  the  company's  claim  for  collection. 
That  after  tbe  mortgages  bad  been  record- 
ed be  examined  tbeni,and  afterwards  said 
to  Adolpb  Meyer  that  the  claim  was  prob- 
ably the  largest  that  Barnard  had.  Told 
witnees  of  bis  situation.  Invited  him  to 
the  first  meeting  of  creditors.  Informed 
him  that  he  would  turn  over  all  his  prop- 
erty to  his  creditors  pro  rnta.  Witness 
replied  tbat  the  proposition  was  fair,  but 
that  be  could  not  be  at  tbe  meeting. 
That  be  Informed  Meyer  of  tbe  proposi- 
tion of  Barnard  that  tbe  mortgagees  were 
going  to  prorate.  In  reply,  Meyer  said 
that  was  the  understanding,  but  that 
Allen  was  objecting  to  It.  The  testimony 
of  Cavanangb,  who  drew  the  mortgages, 
throws  sufficient  light  upon  the  question 
of  how  the  preference  as  to  creditors  was 
made;  that  not  only  the  creditors  were 
not  parties  to  it,  but  the  debtor  biinseir 
had  notbteg  to  do  with  the  result.  In 
answer  to  questions  by  tbo  court,  the  wit- 
ness testified  that  when  be  met  Meyer  and 
Allen  nothing  was  said  as  to  bow  the 
mortgages  were  to  be  drawn.  A  list  of 
the  names  of  creditors  was  furnished,  but 
DO  one  directed  the  priority.  Me.ver  ft 
Bro.    were  bis  clients.     He  drew  their 


mortgage  first.  He  had  done  some  work 
for  Allen  Bros.  He  drew  theirs  second,  and 
the  others  he  gave  priority  in  the  order 
of  tbe  amounts,  and  settled  it  aciiordlng 
to  his  own  idea  of  what  it  should  be. 
The  testimuny  adverse  to  the  plaintiffs 
is  that  of  Meyer  and  Allen,  who  were  the 
preferred  creditors  by  the  action  of  the 
attorney  Cavanaugh.  The  weight  of  evi- 
dence in  favor  of  the  alleged  agreement  of 
the  debtor  and  creditors,  of  all  the  parties 
to  this  action,  to  distribute,  pro  rata,  the 
proceeds  of  the  failing  debtor's  property, 
is,  undoubtedly,  such  as  to  support  tbe 
findings  of  the  court  below.  That  the 
findings  of  fact  by  tbe  district  court  are 
entitled  to  the  same  weight  as  the  verdict 
of  a  Jury,  and  will  not  be  overruled  in  tbe 
face  of  preponderant  testimony,  is  an  au- 
thoritative rule,  so  familiar,  and  so  ott^i 
reaffirmed  by  this  court,  as  to  be  exempt 
from  citations  in  Its  support. 

This  agreement  admitted,  was  the  saM 
and  distribution  of  the  property  by  Meyer 
and  Allen  the  act  of  trustees  and  agents 
for  thebenefitof  all  tbecreditoia  appearing 
as  parties  to  this  suit  ?  It  is  an  established 
rule  that  one,  having  assumed  to  act  as  an 
agent  of  another,  places  himself  in  a  fidu- 
ciary capacity,  and  will  not  be  permitted 
to  subvert  his  functions,  or  divert  them 
to  bis  personal  advantage,  or  use  them 
contrary  to  the  interests  of  his  principal ; 
and, In  tbe  enforcement  of  tbis  rule,  courts 
will  follow  the  property,  and  subject  It  to 
the  constructive  trust  created,  or,  in  the 
event  of  sale  and  transfer  to  bona  ttde 
purchasers,  will  subject  the  proceeds  to 
the  same  operation.  And  while  it  Is  main- 
tained that  there  was  a  general  consent 
to  tbe  proposition  that  Meyer  and  Allen 
should  act  as  trustees  for  the  creditors, 
and  that  Meyerexpresslyassmted.thon^ 
Allen  may  have  remained  silent,  yet  Allen 
is  believed  to  be  as  much  bound  as  if  he 
had  expressly  assented  to  assume  the 
trust.  In  support  of  this  proposition  may 
be  cited  the  authority  in  the  case  of 
Grant  v.  Cropsey,  8  Neb.  205,  in  which  it 
wan  held,  in  the  opinion  by  Judge  I.akb, 
"that  the  rule  has  been  long  and  firmly 
establlsbed  tbat  where  one,  by  his  words 
or  conduct,  willfully  causes  another  to  be- 
lieve in  a  certain  state  of  things,  and  in- 
duces bim  to  act  on  tbat  belief,  so  as  to 
alterhls  own  previous  position,  theformer 
is  concluded  from  averring  against  the 
latter  a  dilfereat  state  of  things  as  exist- 
ing at  tbe  same  time."  Pickard  v.  Sears, 
88  n.  C.  I>.  257;  Davis  v.  Handy,  87  N. 
H.  66:  Bank  v.  Bndolf,  6  Neb.  527.  This 
rule  was  reaffirmed  in  tbe  same  words,  in 
the  later  case  i»f  Newman  v.  Mueller,  16 
Neb.  52S,  20  N.  W.  Bep.  848,  and  is  appli- 
cable to  tlie  aicts  of  Allen  in  this  instance; 
for  it  is  in  evidence  that  he  did  assume  to 
act  an  trustee  In  calling  upon  the  debtor, 
with  Meyer,  and  informing  him  that  they 
were  BO  acting,  and  actually  causing  mort- 
gages to  be  executed  to  tbe  creditors. 
From  tbe  evidence  it  is  cleartbatthe  debt- 
or was  willing  to  make  such  a  legal  mort- 
gage Hen  upon  all  his  property  as  would 
beeqnal  security  to  all  his  creditors,  which 
be  failed  of  doing  through  tbe  acts  of  the 
defendants  complained  of;  and,  as  a  l^al 
consequence  of  tbe  agreement  of  debtor 
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and  cnditon  to  that  end,  tbe  plalntifb 
are  entitled  to  a  dlatrlbutire  sbara  of  tbe 
proceeds  of  the  debtor's  property.  The 
findinKs  of  the  district  court  are  fully  sup- 
ported by  the  vreiKht  of  evidence,  and 
tbe  Judgment  Is  affirmed.  The  other 
Judges  concur. 

Bbabhin  t.  Tolletb. 
(AiprmM  Court  ei  Nebnuika.    Maroh  94,  1801.) 

CtUrtVL  IfOBTQASM— SbUUSB  O*  PBOPaBTT— 

Bbfutih— LnuTATiom. 
Whore  s  marteagee  of  chattels  nnlawf  ally 
•elses  the  mortgaged  property  before  there  has 
been  any  defaolt  in  payments,  and  before  any 
conditions  of  the  mortgage  hare  been  broken,  the 
mortgagor  may  at  onoe  maintain  replevin  or  sue 
for  conversion,  and  snob  actions  are  barred  after 
four  years  from  the  date  of  the  tmlawfol  seisnre. 
(SyUobiM  by  the  Court.) 

Error  to  district  court,  Jefferson  codb> 
ty;  MoBBis,  Judge. 

Joba  SaxoB,  Letton  Jk  Hlaabaw,  and 
HtLtabel  A  HeaMtjr,  for  plalntin  In  error. 
B»ker  <ft  jFyeemao.  for  defendant  In  error. 

NoBTAL,  J.  This  salt  was  commenced 
on  tbe  18th  day  of  Auflrast,  1887,  by  the 
plalutlK  in  error,  to  recover  the  value  of 
two  mules,  two  sets  of  harness,  one 
wagon,  one  sulky  plow,  one  cnltlrator, 
one  harrow,  and  the  undivided  two-thirds 
of  80  acres  of  growing  com,  which  it  is 
charged  that  the  defendant  in  error  eon- 
verted  to  his  own  use.  The  plaintiff,  in 
bis  petition,  alleges  substantially  that 
on  the  4tb  day  of  April,  1882,  he  purchased 
from,  the  defendant  all  of  tbe  above-de- 
Bcrlb'ed  property,  excepting  tbe  com,  for 
the  agreed  price  of  9615,  and  on  that  day 
made  his  two  promtesory  notes  of  $367.00 
each,  drawing  10  per  cent.  Interest,  paya* 
hie  on  tbe  1st  day  of  December,  1882,  and 
ISSii,  respectively;  that  to  secure  the  pay- 
ment  of  said  notes  the  plaintiff  gave  the 
d^endant  a  chattel  mortgage  on  the  prop- 
erty purchased ;  that  on  June  90, 1882,  tbe 
defendant,  to  farther  secure  tbe  payment 
of  the  notes,  executed  and  delivered  tn 
the  defendant  a  cbattel  mortgage  on  the 
undivided  two-thirds  of  80  acres  of  grow- 
ing com.  Tbe  petition  farther  alleges 
that  on  the  20th  day  of  August,  1882,  the 
defendant  did,  under  stUd  chattel  mort- 
gages, wrongtaliy,  fraudulently,  and  with- 
out any  reasonable  or  probable  cause, 
seise  and  take  away  said  personal  prop- 
erty of  tbe  value  of  $1,868,  upon  the  plea 
and  excuse  that  he,  the  defendant,  felt  In- 
secure and  unsafe  in  respect  to  plaintiff's 
indebtedness  to  him  on  said  notes ;  that 
on  the  18th  day  of  Beptember,  1882,  said 
defendant  did  wrongfully,  nnlawfully,  and 
maliciously  sell  all  of  said  property  at 
public  sale.  The  petition  also  alleges  that 
each  of  said  notes,  according  to  the  agree- 
ment of  the  parties,  was  to  be  drawn  so 
as  to  fall  due  one  month  later,  and  that 
the  plaintiff  supposed  they  were  so  drawn 
ontil  Aognst  10, 1887;  that  the  defendant 
has  never  accounted  to  the  plaintiff,  nor 
offered  to  do  so,  for  the  surplus  of  the 
value  of  said  proiierty  over  aud  above  the 
amount  of  plaintiff's  indebtedness  to  him. 
The  petition  contains  other  allegations, 
which  are  not  material  to  the  question 


raised  In  this  eoart.  A  general  demurrer 
to  the  petition  was  sastained,  and  tbe 
action  dismissed. 

But  a  stngle  qaestion  is  presented  for 
decision,  and  that  is  whether  the  salt  was 
barred  by  tbe  statnte  of  limitations.  Sec- 
tion 12  of  the  Code  of  Civil  Procedure, 
which  limits  the  period  for  bringing  cer- 
tain actions,  limits  to  "  within  four  years 
an  action  for  trespass  upon  real  property : 
an  action  tor  taking,  detaining,  or  injuring 
personal  property,  incladlng  actions  for 
the  speeiflc  recovery  of  personal  property; 
an  action  for  the  injury  to  the  rights  of 
the  plaintiff,  not  arising  on  contract,  and 
not  hereinafter  enumerated,"  etc.  This 
section  applies  to  actions  brought  tor  tbe 
conversion  of  personal  property,  and  soeta 
an  action  is  barred  after  the  lapse  of  four 
years  from  the  time  tbe  cause  nf  action 
accrues.  When  did  tbe  statute  begin  to 
rua  in  this  case?  Tbe  plalntUI  In  error  in- 
slsta  that  the  action  could  not  bave  beoi 
maintained  until  tbe  last  note  secured  by 
tbe  mortgages  fell  due,  whicb  was  less 
than  fonr  years  prior  to  the  commence- 
ment nf  the  si^t.  A  mortgagor  of  chattds 
is  entitled  to  retain  possession  of  tbe 
property,  wbere  there  is  no  stipulation  to 
tbe  contrary,  until  there  bas  been  a  de- 
fault of  payment,  or  some  other  condition 
In  tbe  mortgage  has  been  broken.  If  the 
mortgagee  wrongfully  takes  the  property 
from  tbe  mortgagor,  wlthont  bis  consent, 
and  before  he  Is  entitled  to  possession  fif 
the  same  under  theterma  of  tbe  mortgage, 
he  may  at  once  maintain  replevin  or  sue 
for  the  value.  He  Is  not  compelled  to 
wait  until  the  debt  becomes  due.  Before 
d^anlt  bad  been  made  la  the  conditions 
of  the  mortgage  tbe  mortgagee  bad  no 
more  right  to  selte  the  mortgaged  chat- 
tels than  an  entire  stranger.  According 
to  the  allegation  of  the  petitloa,  the  prop- 
erty was  unlawfully  seised  by  the  defend- 
ant and  sold  nearly  five  years  before  this 
suit  was  instituted.  This  cause  of  action 
accrued  tbe  very  moment  tbe  defendant 
wrongfully  seised  tbe  property  for  tbe  pur- 
pose of  appropriating  it  to  his  own  ose. 
The  action  was  therefore  barred,  and  tbe 
demurrer  was  properiy  sastained.  Tbe 
Judgment  is  affirmed.  The  other  Judges 
concur. 


Dbntbr,  T.  &  O.  R.  Go.  y.  HtrrcHtNS  at  al. 

{Supreme  Court  of  NOmUhii.    March  17,  UBL) 

Sals— FitiLCRB  to  Dblitih— Duuexs— Cboss- 
PsTiTioir. 

1.  Where  the  seller  of  personal  property  fails 
■ad  refnses  to  deliver  tbe  same  to  the  borer,  the 
■Mssore  of  damagea  tor  •  breach  of  oontrsict  is 
the  dlflerenoe  between  the  oontraot  prioe  and  the 
market  value  of  the  property  at  the  time  and 
place  where  It  should  have  been  delivered. 

2.  The  oross-petitlon  set  out  at  Ibugth  la  the 
opinion  heid  not  to  state  a  cause  of  action. 

{SuUabtu  by  the  Court) 

Error  to  district  court,  Lancaster  coun- 
ty; FiKLD,  Judge. 

Barwood,  Aiaes  A  Kelly,  for  plaintiff  In 
error.  L.  W.  BilliB/pilajr  and  W.  H.  Wood- 
ward, for  defendants  in  enor. 

NoRVAL,  J.  This  suit  was  brought  by 
the  plaintiff  In  error  in  the  district  court 
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of  Lancaster  eoanbr  to  reeovwfrom  the 
defendants  f  1,048.74.  and  Interost,  for  coal 
sold  and  delivered.  The  piatntilf  in  its 
petition  aWessM— First.  That  the  plain- 
tiff at  dlyem  times  from  the  12th  day  of 
December,  1887,  to  the  aOtb  day  of  Decem- 
ber. 1887,  furnished  coal  at  an  agreed  price 
to  the  said  defendants,  at  rarioas  points 
in  the  atate  of  Nebraska,  as  directed  by 
said  defendants.  That  said  coal  wcm  fur- 
nished at  tiM  defendants'  special  instance 
and  retjnest.  and  amoanted  In  the  aggre- 
gate to  the  snm  of  $1,048.74.  Second. 
Plaintiff  alleges  that  the  said  amount  of 
f  1,048.74  is  long  past  doe,  that  no  part 
thereof  has  been  paid,  altboogh  defend- 
ants havebeeafreQuenxly  requested  to  pay 
the  same,  and  that  there  is  now  due  and 
owing  this  plaintiff  from  the  said  defend- 
ants  on  said  account  the  snm  of  $1,048.74. 
and  interest  thereon  from  the  18th  day  of 
December,  1887,  at  the  rate  of  7  per  cent, 
per  annum.  The  defendants  filed  the  fol- 
lowing answer  and  cross-petition :  "  Now 
come  said  defendants,  and  tor  an  answer 
to  the  petition  of  plalnttit  filed  herein  say 
that  they  admit  that  plalntlll  is  duly  In- 
corporated under  the  laws  of  ths  stats  of 
Colorado;  admit  that  the  said  defendants 
are  a  eopartnemUp,  doing  business  under 
the  style  and  firm  name  of  Hutcbins  ft 
Hyatt;  admit  that  plain Utf. from  the  12th 
day  of  December,  1887,  to  tbeliOth  day  of 
December,  1887,  furnished  coal  for  the  de- 
fendants at  an  agreed  price,  at  Tarions 
points  in  the  state  of  Nebraska,  as  set 
out  in  the  |dalntltl*s  petition.  For  a  set- 
off and  counterHslaim  against  the  said 
plaintiff,  arising  out  of  the  transaction 
and  matter  set  forth  in  plalBtttTs  petition, 
these  defendants  allege— Jlnt.  That  for 
a  long  time  prior  to  November  M,  1887, 
and  tor  many  yeisrs  before  that  time,  said 
defmdants  werecoal  merchants,  and  deal- 
era  in  coal,  selling  the  ssme  at  wholesale 
and  retail  in  the  city  of  Lincoln,  Neb.,  and 
throngh  the  state,  and  doing  a  large  busi- 
ness from  year  to  year  therein, amounting 
to  a  sale  of  several  hundred  car-loads  <n 
bituminous  coal  each  year,  and  this  fact 
said  friaitttlff  at  said  time  well  knew. 
That  prior  to  said  time  said  plaintiff  had 
been  selling  what  was  known  as  the'Coto* 
rado  coal,'  a  very  superior  article  of  bitu- 
minous coal,  and  in  great  demand  in  the 
state  of  Nebraska.  These  defendants,  prior 
to  said  time,  bad  built  up  a  large  and  lu- 
crative business  in  soft  coal,  selling  the 
same  In  the  towns,  cities,  and  villages  in 
the  state  of  Nebraska  outside  of  the  city  of 
LIncola,  and  at  retail  within  the  city  of 
Lincoln,  where  these  defendants  bad  built 
up  a  laive  retail  trade  in  what  is  known 
as  the  'Colorado  coal,'  and  at  said  time, 
and  tor  a  loag  time  prior  thereto,  bad 
lN«nseearing  their  supply  of  coal,  amount- 
ing to  several  hundred  car-loads  annually, 
of  the  Colorado  Fuel  .Co.  That  at  or 
about  said  last-named  date,  to-wlt,  No- 
vember 20, 1887,  these  defendants  entered 
into  a  contract  with  said  plaintiff,  partly 
In  writing  and  partly  verbal,  whereby  said 
plaintiff,  who  was  deeling  largely  in  Col- 
orado coal,  known  as  '  Francevllle  coal,' 
was  to  supply  said  defendants  for  the  re- 
mainder of  that  winter  season,  which  ex- 
tended up  to  April  1, 1888,  with  said  coal 


to  the  amount  of  fully  ten  earn  per  day  of 
the  same,  agreeing  also  at  said  time  to 
send  and  furnish  to  defendants  all  the  coal 
said  company  could,  except  a  small 
amount  to  be  furnished  plaintiff's  trade  in 
the  south-western  part  of  the  state  of  Ne- 
braska, and  the  defendants  having  the 
right  under  said  agreement  to  sell  thecoal 
at  all  points  in  the  east,  north-west, 
southern,  and  central  portions  of  the 
state  of  Nebraska ;  and  at  or  about  said 
time  plaintiff  also  agreed,  when  certam 
Improvements  and  additional  facilities  for 
getting  out  coal  (then  about  completed) 
should  be  made  by  irialntiff,  then  plaintilf 
would  endeavor  to  ship  to  defendaats  at 
the  rate  of  fifteen  car-loads  per  day,  and 
which  amount  of  coal  defendants  then 
bad  ample  trade  to  consume.  That  at 
said  time  It  was  too  late  in  the  season  to 
make  other  and  further  arrangements  tor 
a  supply  of  coal  and  turt  with  other  ooal 
and  fuel  companies  or  persons  except  at  a 
very  much  higher  price  per  car.  That  at 
said  time,  and  during  the  winter  seasoa 
immediately  following,  said  defendants 
could  have  easily  handled  and  sold  at  a 
great  profit  fully  800  cars  per  month  of 
said  Ciolorado  eoal,  and  that  fact  was 
well  known  to  said  plaintiff.  And  it  was 
furtiier  agme<l  at  said  time  that  defend- 
ants should  pay  for  said  coal  at  the  ead  of 
eaeb  week,  and  which  part  of  said  con- 
tract defendants  fully  carried  out  and  per- 
formed. That  on  or  about  the  20th  day  of 
December,  1887,  without  any  previoos  no- 
tice being  given  to  these  defendants,  and 
without  anyjnstcause  on  the  part  of  these 
dtfendaats,  said  piaintlB  quit  fumisbing 
eoal  under  and  in  ponnanoe  of  said  con- 
tract, and  refused  thereafter  to  furnish 
any  eoal  to  these  defendants.  That  at  the 
time  of  altering  into  said  contract  with 
said  plaintiff  said  defeadants  ceased  pur- 
chasing eoal  of  the  Colorado  Fuel  Co.,  and 
that  said  defendants  at  said  time,  and  up 
to  the  20th  da.v  of  December,  1887,  and 
during  the  remainder  of  the  season  there- 
after, except  as  has  been  stated,  were  sol»' 
ly  dependent  upon  plalntlfffortbdrsupply 
of  Colorado  coal.  That  at  the  time  plain- 
tiff quit  supplying  defendants  with  eoal, 
as  aforesaid,  there  were  orders  in  for  184 
car>loads  of  said  eoal.  These  orders  were 
turned  over  to  the  Colorado  Fuel  Co.  by 
the  said  plaintiff  to  be  filled,  and  said  last- 
named  company,  after  many  days'  delay, 
which  delay  caused  great  injury  and  dam- 
age to  the  business  of  these  defendants, 
filled  forty-one  cars  of  said  order,  leaving 
entirely  unHlled  ninety-three  cars.  That 
these  defendants  were  damaged  by  the 
delay  in  filling  said  41  can  to  the  amount 
of  fully  $800.  Second.  That  of  the  unfilled 
orders,  amounting  to  ninety-three  cars, 
after  deducting  said  forty-one  ears,  thus 
sent  by  defendants,  there  wore  twenty- 
nine  cars  ihat  were  ordered  for  the  retail 
market  of  the  city  of  Lincoln,  on  wblefa 
there  was  a  loss  of  $1  per  ton,  or  $16  per 
car,  there  b^ng  on  an  average  sixteen 
tons  to  the  car,  making  a  total  loas  on  the 
twenty-nine  cars  unfilled  by  plaintiff,  $464. 
Third.  On  the  remaining  slzty-fonr  cars 
unfilled  on  orders  there  was  a  loss  of  $4 
percar,  or  25  cents  per  ton,  making  a  total 
loss  upon  said  sixty-four  cars  of  $2o6,  sua- 
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taioed  by^reaBon  of  ttattfailareotsald plain- 
tiff to  carry  out  and  fully  perforin  Ics  con- 
tracts as  aforesaid.  Fourth.  The  loss  sus- 
tained by  these  defendants aftertheyconid 
getno  more  orders  filled  by  said  plain ttO for 
the  balance  of  the  season,  which  extended 
In  the  cnal  trade  up  to  April  Ist,  for  the 
use  of  such  coal,  being  three  months  and 
ten  days,  amoonted  to  fully  776car8.  That 
said  coal,  so  agreed  to  befurnished  by  said 
plaintiff,  was  an  onusually  popular  coal, 
and  defendants  could  have  sold  macb 
larger  quantities  than  ten  cars  per  day  at 
the  prtce  that  the  same  was  to  be  fur- 
nished by  said  plaintiff,  and  defendants 
were  nnable  to  obtain  any  other  person 
or  corporation  tbat  would  fill  orders  for 
■acta  an  amount  of  coal  for  the  remainder 
of  the  season  at  a  price  whereby  these  de- 
fendants could  make  any  profit  ont  of  the 
same  In  handling  each  coal,  and  defend- 
ants were  nnable  to  get  their  customers 
to  take  any  other  coal  in  lieu  of  said  Col- 
orado coal.  That  of  the  776  cars  which 
■hoold  have  been  furnlBhed  by  said  plain- 
tiff for  the  remainder  of  the  season,  and 
which  were  not  famished  tor  the  balance 
of  that  season's  trade,  187  cars  conld  have 
been  sold,  and  wonld  have  been  sold  If  tar- 
nished by  said  defendants  at  retail  In  the 
city  of  Lincoln,  Neb.,  and  at  a  oroflt  of  f  1 
per  ton,  or  f  16  per  car,  or  atotal  profit  on 
187  cars  of  $2,992,  which  would  have  been 
net  profit  to  these  defendants.  Fifth.  Of 
the  remaining  cars,  after  deducting  the  187 
cars  above  referred  to,  these, 589  care 
would  have  been  used  by  consumers  out- 
side of  the  city  of  Lincoln,  within  the  state 
of  Nebraska,  and  on  which  these  defend- 
ants wonld  have  made  a  profit  of  94  per 
car,  amonnting  In  all  on  said  589  cars  to 
a  net  profit  of  f  2,856  tn  these  defendants. 
Tbat  nnderand  Inpurananceof  said  agree- 
ment it  was  the  duty  of  said  railroad  com- 
pany, said  plaintiff,  to  deliver  said  coal 
at  the  city  of  Lincoln,  Neb.,  or  at  such 
points  In  tliestateot  Nebraska  as  these  de- 
fendants should  order  from  time  to  time, 
said  plaintiff  having  procured  its  own 
rates  from  other  railroad  companies  to 
haul  tbecoal  from  Colorado  into  Nebraska. 
Wherefore  these  defendants  were  dam- 
aged In  the  sum  of  f6,268  by  reason  of  the 
tailnre  and  negligence  of  said  company, 
said  plaintiff,  in  performing  its  contract 
aforesaid,  and  by  reason  of  the  premises 
herein  stated.  Wherefore  said  plaintiff  is 
indebted  to  these  defendants  in  the  snm  of 
96,268,  with  Interest  thereon  from  tlvo  1st 
day  of  April,  1888,  for  which  snm  of  96,268, 
with  interest  from  April  1, 1888,  these  de- 
fendants demand  Judgment  and  costs  of 
this  action. " 

The  plaintiff  repUed  by  a  general  (lenlal 
of  the  allegations  of  the  cross-petition. 
The  ]ary  in  their  verdict  found  the  amount 
doe  the  plaintiff  on  it(>  canse  of  action  to 
be  91,188.92,  fonnd  for  tbe  defendants  on 
their  counter-claim.  assesBlng  their  dam- 
ages at  94,188.92,  and  found  tbat  there  was 
due  the  defendants  Irom  the  plaintiff  a 
balaneeamonntingto  93,000,  for  whichsom 
Judgment  was  entered  in  favor  of  tbe  de- 
fendants. At  tbe  commencement  of  the 
trial  the  plaintiff  objected  to  tbe  Intro- 
dnction  of  any  testimony  under  the  an- 
swer and  cross-petition,  on  the  ground 


thattt  did  not  state  factssofllcleat  to  con- 
stitute a  cause  of  action  against  the  plain- 
tiff, which  objection  was  overruled.  This 
ruling  of  tbe  trial  court  is  assigned  for  er- 
ror. The  defendants  in  their  cross-peti- 
tion seek  to  recover  from  the  plaintiff 
damages  alleged  to  have  becm  sustained 
by  them  on  account  of  tbe  fallore  and  re- 
fusal of  the  plaintiff  to  deliver  to  them  10 
cars  of  Colorado  coal  per  day  dnrlng  the 
winter  of  1887  and  1888.  which  it  had  sold 
to  the  ddendants.  In  the  second  pa'ra- 
graph  of  the  cross-petition  the  defendants 
claim  that  they  have  suffered  a  loss  of  91 
per  ton  on  29  cars  that  were  not  delivered, 
which  were  ordered  for  tbe  retail  market 
of  the  city  of  Lincoln,  and  in  the  next  suc- 
ceeding paragraph  they  allege  a  loss  of  25 
cents  per  ton  on  64  cars,  oy  reason  of 
the  failure  of  the  plaintiH  to  perform  its 
contract.  The  defendants  In  tbe  fourth 
paragraph  of  their  pleading  set  np  that 
187  of  the  cars  of  coal  which  wne  not  de- 
livered conld  and  wonld  have  been  sold  by 
the  defendants  at  retail  in  Lincoln  at  a 
net  profit  to  tiiom  of  93.992,  and  in  the 
fifth  parai^pb  tht^  allege  that  5S9  cars 
of  coal  wonld  have  been  need  by  eonsam- 
•rs  outside  of  Lincoln,  un  which  tbe  de- 
fendants would  hare  made  a  profit  of  94 
per  car,  or  92,856. 

We  are  satisfied  tbat  the  tross-petition 
falls  tn  state  a  causa  of  action  against  the 
plaintiff.  It  does  not  alleg«  facts  soffl- 
eient  to  show  that  the  defendants  have 
been  damaged  by  the  failure  of  the  plain- 
tiff to  furnish  the  coal  as  agreed.  It  is 
nowhere  alleged  in  the  pleading  that  the 
coal  was  to  be  furnished  by  the  plaintiff  at 
an  agreed  or  stipulated  price.  Unless  ths 
price  was  agreed  upon,  it  is  clear  that  tbe 
defendants  were  not  damaged  by  tbe  fail- 
ure of  the  plaintiff  to  keep  tlie  contract. 
There  Is  likewise  no  allegation  as  to  the 
market  value  of  the  coal  at  the  time  and 
place  tbe  same  was  to  be  delivered.  As  a 
general  rule,  where  the  seller  of  personal 
property  fails  and  refuses  to  ddiver  tbe 
same  to  the  buyer,  the  measure  of  dam- 
ages for  a  breach  of  the  contract  is  the  dif- 
ference between  the  contract  price  and  the 
market  value  of  tbe  property  at  the  time 
and  place  where  it  should  have  been  deliv- 
ered under  the  agreement.  Goodrich  v. 
McClary,  8  Neb.  128;  Wasson  v.  Palmer,  13 
Neb.  878, 14  N.  W.  Bep.  171 ;  17  Neb.  880,  22 
N.  W.  Rep.  778;  Post  r.  Oarrow,  18  Neb. 
682,  26  N.  W.  Rep.  580;  Sleuter  v.  Wall> 
baum,  4fi  III.  48;  Metsv.Albrecht.52IU.491. 
The  d^endents  having  failed  to  allege  a 
definite  price  tb«ty  were  to  pay  tor  tbe 
coal,  and  its  market  value,  when  It  was 
to  have  been  delivered.  It  does  not  appear 
from  the  pleading  tbat  tbey  have  sus- 
tained a  loss  by  the  failure  of  the  plaintiff 
to  deliver  the  coal.  It  is  not  suActent  to 
aver  that  the  defendants  snttared  a  "loss" 
of  a  specified  sum  per  ton,  or  that  thpy 
would  have  made  a  profit  of  a  definite 
amount  had  the  coal  been  furnished.  The 
fact  that  the  defendants  admit  in  their 
pleading  tbe  allegations  ot  the  petition 
that  tbe  plaintiff  furnished  the  coal  sued 
for  at  an  agreed  price  did  not  relieve  them 
from  averring  and  proving  that  tbe  plain- 
tiff promised  to  deliver  other  coal  at  a 
stipulated  sum.    The  contract  on  which 
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tbedefendantarely  isMitlrelydltterent  from 
tbat  pleaded  by  the  pUintlff,  and  thesulB- 
cieney  of  the  cmss-ppcttion  muBt  be  deter- 
mined ae  If  it  stood  alone,  and  wlthont 
reference  to  the  averments  contained  in 
tbe  petition  of  tbe  plaintiff.  When  ao  con- 
Btmed,  it  faila  to  atate  a  cause  of  action 
asralnat  tbe  plaintiff. 

Upon  tbe  trial  in  tbecourt  below  tbe  de- 
fendants proTsd  tbe  price  per  ton  the  coal 
could  have  been  sold  for  by  tbem  at  retail 
in  the  city  of  Lincoln.  Tbe  loss  of  prob- 
able profits  which  the  defendants  might 
have  realised  from  the  disposition  of  tbe 
coal  at  retail  is  entirely  too  remote  and 
uncertain  to  be  recovered.  This  erldence 
was  Inadmissible,  aud  prejadlcial  to  the 
plalntltf .  Holmes  r .  Boydston,  1  Neb.  867 ; 
French  v.  Ramge,  2  Neb.  964:  Harrester 
Mannrar  Co.  y.  Strom,  IS  Neb.  21S,  18  N.  W. 
Rep. SOS;  Bridgesv.Lanham,14Neb.S89,16 
N.  W.  Rep.  704.  Tbe  correct  rale  as  to  tbe 
measure  of  damaRcs  was  stated  by  the 
trial  court  in  Instmetion  No.  5  thus:  "If 
yon  find  in  favor  of  tbe  defendants  upon 
their  cnanter-elalm,  then  you  are  iustrnck- 
ed  that  the  measnre  of  defendants' dam- 
ages would'  be  as  follows:  Ton  will  find 
from  the  evidence  the  agreed  or  contract 
price  of  coal  at  the  time  and  place  of  de- 
livery. Then  yon  will  Und  tbe  market  val- 
ue of  tbe  eoal  at  the  time  and  place  of  de- 
livery. The  excess.  If  any,  ol  tbe  market 
value  at  the  time  and  place  ol  delivery, 
over  the  contract  price,  would  be  the 
damages  snstained  oy  defendants. "  Ac- 
cording to  tbe  defendants'  testimony  the 
RlaintUf  agreed  to  deliver  the  coal  in  car- 
>ad  lots  at  Lincoln  and  other  points  in 
the  state  at  a  stipulated  sum  per  ton*. 
Tbe  testimony  should  have  been  ccm fined 
to  the  market  valne  of  the  same  grade  of 
coal  per  ton  by  the  car-load,  and  not 
what  it  would  have  brought  at  retail. 
The  Judgment  of  tbe  court  below  is  re- 
versed, and  the  cause  remanded  tor  further 
proceedings.    The  other  lodges  eonear. 


8Ti.TB.T.  MlLLBB. 

<AqMrwM  Orart  4f  KiniiMota.   lUach  17,  IMl.) 

laaoBNT— PoasBSsios  or  Brouir  Qoom— Iif- 
STBuonom. 

1.  In  a  orlminal  proaeoutlon  tor  the  larceay 
of  goods  diacovered  m  the  defendant's  possession, 
tfao  fact  of  such  possession,  though  considerable 
time  may  have  elapsed  (in  this  case  11  months) 
between  the  date  of  the  larceny  and  the  diacov- 
ecy,  may  be  considered,  in  aonaecUoa  with  other 
tacts  and  oiroumstances  tending  to  oriminata  the 
accnsed.  BeUL,  aUo,  upon  tbe  laots  disclosed  by 
the  evidence  in  this  case,  and  In  view  of  the  gen- 
eral charge,  tiiat  the  refusal  of  the  court  to 
diarge  the  jury  that  the  possession  was  not  suffl- 
deuUy  recent  to  wairaat  a  verdloi  of  guilty  was 
not  error. 

2.  Wher^  upon  the  evidenoe,  an  offense  may 
fkll  within  the  definition  of  either  of  two  de- 
grees of  ISMMiy,  aoeeedlBC  as  the  jury  msy  find 
the  facts  in  the  case,  It  la  not  improper  for  the 
oenrt  to  give  to  the  Jniy  the  statntory  dsflnitim 
of  aaoh,  and  tbe  penalty  annexed. 

(^UohbiM  by  tfte  Court.) 

Appeal  from  district  court,  Olmsted 
eonntgr :  Stabt,  Judge. 

Geo.  B.  EdgertOB  and  Bart  W.  Eaton, 
tor  appellant.  W.  Logan  Brackearidge, 
v.48M.w.no.5— 26 


Co.  Atty.,  and  Moaee  E.  Clapp.Atty.  Oen.^ 
tor  the  State.  • 

Vandxbbdrqb,  J.  The  defendant  ex- 
cepted to  the  refusal  of  tbecourt  to  dismiss 
the  action  when  the  prosecution  rested,  and 
again  tu  its  refusal  to  direct  a  verdict  for 
defendant  when  the  evidence  was  all  sub- 
mitted; aud  also  excepted  "to  tbat  part 
of  the  charge  in  regard  to  recent  posses- 
sion, and  tbe  punishment  forgrand  larceny 
in  the  first  and  second  degrees. "  There 
was  also  an  exception  to  the  refusal  of  the 
court  to  give  to  tbe  Jury  the  sixth  special 
request  of  tbe  defendant,  which  will  be 
referred  to  later  in  the  opinion.  Upon 
these  exceptions  the  defendant's  assign- 
ments of  error  chiefly  rest. 

1.  We  have  no  doubt  that  there  was  a 
case  made  for  the  Jury,  both  npon  tbe 
whole  evidence  as  presented,  and  also  up- 
on that  of  the  prosecution.  Tbe  qneation 
ot  the  length  of  time  which  bad  elapsed 
between  the  larceny  of  the  hameas  and 
the  date  of  ita  discovery  In  the  poasession 
of  the  defendant,  about  11  months,  could 
not  beellminatedtromotber  material  facta 
testified  to  bearing  npon  the  defendant's 
complicity  with  the  offense  charged,  bat 
must,  necessarily  have  been  conalderiNl  in 
connection  therewith,  and,  so  considered. 
It  was  a  drvimstanceof  great  importance. 
There  was  evidence  in  tbe  case  tending 
to  show  tbat  he  had  made,  or  caused  to 
bemade,  changes  In  the  property  rendering 
its  Identification  more  difficult,  and  also 
that  he  made  false  and  contradictory 
statements  aa  to  where,  when,  and  how  be 
obtained  it.  These  things,  together  with 
other  suspicious  circumstances,  clearly 
made  the  ease  one  for  the  jury.  Defend- 
ant's evidence  on  the  trial  simply  raieedan 
isaue  aa  to  the  truth  or  accuracy  of  tbe 
testimony  on  tbe  part  of  the  state,  and 
tbe  court  could  not  assume  to  determine 
tbe  weight  or  credibility  ot  the  evidence, 
or  tbe  reasonableness  ot  defendant's  state- 
ments In  explanation  or  denial  of  tbe  testi- 
mony of  tbe  witnesses  tor  the  prosecntion. 

2.  The  exceptions  tu  the  instructions 
given  by  tbe  eonrt.  above  referred  to,  were 
altogether  too  general  to  be  a  vallable  to  the 
defendant  on  this  appeal.  The  Jury  were 
Instrocted  fully  and  at  large  In  respect  to 
the  law  relating  to  the  possession  of  stol- 
en goods  by  a  defendant,  in  a  prosecu- 
tion for  larceny,  and  tbe  correctness  of  the 
greater  part  of  this  charge  certainly  would 
banlly  be  questioned.  Bat  tbe  exception 
falls  to  point  out  tbe  particular  portion 
of  the  charge  on  tbls  point  deemed  objec- 
tionable, but  leaves  tbecourt  to  search  tor 
errors  therein.  It  cannot  be  sustained. 
Carroll  v.  WUIIston,  46  N.  W.  Rep.  (Minn.) 
862.  And  the  exception  to  tbe  remarks  of 
the  court  as  to  the  nature  ot  the  offense, 
which  the  court  deemed  proper  to  make  in 
view  of  the  state  of  the  evidence,  Is  subject 
to  tbe  same  criticism.  There  was  evidence 
that  would  sustain  a  finding  that  the 
harness  was  worrb  over  $25,  and  some 
tbat  it  was  worth  less,  and,  as  the  ques- 
tion of  value  was  material  in  determin- 
ing tbe  grade  of  tbe  offense.  It  waa  proper 
for  tbe  court  to  state  to  tbe  Jury  the  stat- 
utory distinction  between  the  two  de- 
grees of  larceny,  and  it  was  not  error  tor 
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the  coort  to  repeat  to  the  jaiy  the  statu- 
tory ppovletonB  defining  the  grades  of  the 
otfense,  and  the  penalty  attached  thereto. 
Lastly.  The  defendant  excepted  to 
the  refasal  of  the  court  to  charge  his  sixth 
special  request,  which  is  as  follows: 
"  From  the  evidence  In  this  case,  if  the  Jury 
find  that  the  harness  found  in  the  posses- 
sion of  the  defendant,  Edward  Miller,  is 
the  same  harness  stolen  from  Charles  Pat- 
ton,  the  possession  thereof  by  the  defend- 
ant is  not  sufficiently  recent  to  warrant 
the  Jury  in  finding  a  verdict  of  gailty  as 
to  him."  This  request  was  clearly  calcu- 
lated to  mislead  the  Jury  by  making  the 
question  of  defendant's  coayiction  or  ao- 
qulttal  depend  upon  this  tact  alone,  lao- 
lated  from  other  surrounding  facts  and 
circumstances  in  connection  with  which  it 
became  very  material,  even  though  by  It- 
self it  may  not  have  been  sufficient  to  war- 
rant a  couYlctlon.  On  tlie  contrary,  the 
case  was  to  beconsidered  in  theligbt  of  all 
the  evidence,  as  the  court  very  properly 
told  the  iury.    Judgment  affirmed. 


Slaolb  at  al.  v.  Goodhow. 
KSupraiM  Court  <tf  UtmntKta.  March  17,  isn.) 

RiacuaiOK  or  Sals— Fraub  or  FuaaHAasa. 

1.  Wliere  goods  are  porohaaed  <«rith  •  preoon- 
xelved  intention  not  to  pay  for  the  same  it  is 
tcaai  upon  tbe  suller,  for  whioh  he  may  rescind 
tne  sale,  and  nocors  the  goods  or  their  proceeds 
in  the  hands  of  the  vendee  or  a  sabparchaserftom 
him  without  consideration. 

9.  Bvidenoe  hiid  soffioient  to  sustain  certain 
findings  of  fact 
(SyUabiu  by  the  Cottrt) 

Appeal  from  district  court,  Hennepin 
county ;  YonNo,  Judge. 

Borgboltbaua  A  Cameron,  for  appellant. 
8.  U.  FIneb,  for  respondents. 

VANDBRBtTROH,  J.  lu  December,  1887, 
one  J.  C.  Jones,  who  resided  in  Minneap- 
olis and  bad  been  engaged  in  the  lumber 
business  there,  purchased  a  quantity  of 
lumber  of  the  plalntttts,  whose  place  of 
business  was  in  the  state  of  Iowa.  The 
negotiations  therefor  were  conducted  by 
mall,  and  the  consideration  for  the  sale 
thereof  amounted  to  upwards  of  $6,000, 
and  the  sale  was  upon  a  credit  of  60  days. 
On  December  2,  1887,  Jones  bad  written 
to  plaintiffs  that  he  would  make  shipping 
orders  for  some  of  the  lumber,  and  on  De- 
cember 6th  he  sent  a  written  direction  by 
mail  to  ship  to  the  defendant  the  amoont 
of  lumber  in  controversy  here,  which  was 
accordingly  delivered  to  defendant  by  rail. 
It  was  ordered  sent  to  defendant  in  pur^ 
suance  of  an  agreement  between  him  and 
defendant  that  it  should  be  applied  upon 
a  debt  due  from  Jones  to  one  James  Good- 
now,  defendant's  father,  which  defendant 
held  In  his  hands  for  collection.  What 
became  of  the  balance  of  the  lumber  which 
was  in  fact  shipped  In  pursuance  of  Jones' 
directions  is  derived  wholly  from  his  testi- 
mony and  the  evidence  of  his  admissions, 
which  was  received  without  objection,  and 
from  which  It  appears  that  it  was  shipped 
to  one  Roberts,  his  father-in-law,  and  to 
Roberts  and  Oliver,  who  were  all  credit- 
t*tB  of  his  to  a  large  amount,  and  was  ap- 


plied upon  bis  obligations  to  them.  The 
court  finds  upon  sufficient  evidence  that 
Jones  was  insolvent  when  he  made  the 
contract,  and  that  he  purchased  the  lum- 
ber with  the  Intent  not  to  pay  tbe  plain- 
tiffs therefor,  bat  to  be  applied  and  used  in 
the  satisfaction  of  the  debts  r^erred  to ;  and 
that  the  plaintiffs  wero  ignorant  of  these 
facts,  and  did  not  discover  them  till  after 
the  disposition  of  the  1  umber  by  Jones ;  and 
that  the  plaintiffs,  after  the  credit  had  ex- 

J>ired,  and  paymentwasnotmadeasstlpu- 
ated,  discovered  tbe  truth  in  the  ease, 
and,  before  defendant  paid  over  tbe  pur- 
chase price  to  James  Ooodnow,  notifled 
him  of  the  rescission  of  tbe  contract  on 
the  ground  of  fraud,  and  demanded  the 
lumber  or  the  value  thereof,  claimed  to  be 
the  price  agreed  on.  Tbe  principal  ques- 
tion in  the  case  is  whether  the  court  was 
Justified  by  the  evidence  in  finding  that 
the  purchase  was  made  with  the  fraudu- 
lent intent  charged.  The  evidence  fairly 
represents  Jones,  while  negotiating  the 
purchase,  as  a  dealer  in  lumber  buying  to 
sell  again,  in  the  usual  course  of  bnstaiess. 
He  was,  in  fact,  insolvent,  whicb  fact  must 
hare  been  known  to  blm,  but  was  not  dis- 
closed to  or  known  by  the  plaintiffs.  He 
hadnoreasonableexpectationofpaylngfor 
the  lumber,  except  from  a  sale  thereof  for 
cash  within  the  60>days  term  of  credit 
asked  by  him  and  allowed  by  tbe  plain- 
tiffs; yet  he  immediately  caused  the  ship- 
ments to  be  made  directly  to  bis  own  cred- 
itors. It  Is  true  that  mere  knowledge  of 
his  Insolvency  by  a  vendee,  unattended 
with  evidence  of  an  Intention  not  to  pay, 
will  not  avoid  a  sale,  but  we  think  that 
the  evidence  here,  taken  together,  was 
sufficient  to  warrant  the  Inference  of  such 
fraudulent  intent  as  found  by  the  court; 
and,  as  defendant  was  not  prejudiced  by 
the  delay  in  notifying  him  of  the  fraud 
and  their  election  to  rescind,  we  are  of  tbe 
opinion  that  the  court  did  not  err  In 
holding  that  such  delay,  occasioned  by 
their  Ignorance  of  the  facts,  was  not  nec- 
essarily fatal  to  their  case.  The  money 
not  having  been  paid  over  by  the  d^end- 
ant,  he  suffers  no  prejudice  and  is  left  in 
Btata  quo.  He  has  paid  nothing,  dis- 
charged no  debt,  and  surrendered  no  secu- 
rity. Theamount  agreed  on  may  betreat- 
ed  as  the  proceeds  of  the  lumber  still  in  his 
hands.  That  a  purchase  of  goods  with  a 
positive  intention  not  to  pay  therefor  is  a 
species  of  fraud  entitling  theseller  to  main- 
tain an  action  of  this  kind  seems  to  be  set- 
tled by  the  great  weight  of  authority. 
BenJ.  Sales,  (Bennett's  Ed.)  44S.  and  cases 
cited;  Blffelow,  Fraud,  (Ed.  1888)  4S5,  48«; 
Id.  482, 433;  Stewart  v.  Emerson,  52  N.  H. 
818;  Wlggln  V.  Day,  9  Gray,  97;  Abbotts  v. 
Barry,  2  Brod.  ft  B.  WW,  871. 
Order  affirmed. 


CASBT  ▼.  MolNTTBS. 
(Supname  Otnurt  <tf  Jflnnesoto.    March  17, 1801.) 

FoKSGLOsum  or  MoBTaAon— Nonoa  to  OoonPAire 
— Waivsb  or  BratYioai 
1.  Flaintill,  being  the  mortgagee  in  and  holder 
of  certain  mortgages,  was  in  the  possession  of 
tbe  mortgaged  premises  in  question  in  1887, 
when  they  were  conveyed  to  a  third  party,  and 
when  a  prior  mortgage  thereon  was  foreclosed  by 
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adTerUaement,  In  1888.    The  defendant,  a  anbae- 

anent  mortgagee,  redeemed  the  pramiaea  from 
aei  roreolaaure  aale,  aad  olaima  title  bj  virtue 
of  anoh  redemption.  It  appearing  that  no  notice 
of  the  forecloeiire  prooeeolnsa  waa  served  upon 
the  plaintiff,  the  occupant  oi  the  premiaea.  as  re- 
qnirad  by  the  statate,  the  forecloeure  sale  waa 
void,  and  the  redemption  Ineffectual. 

3.  Held,  that  the  reply  in  tlie  oaae  is  soA- 
oient  to  pat  defendant  upon  pvoot  of  Uie  aarrloe 
of  anoh  notioe  npon  the  oocapant 

8.  Where  the  premiaea  are  oocnpled  at  the 
time  of  the  forecloavire,  by  one  who  Is  not  the 
owner,  a  sabaeqaent  waiver  bv  him  of  the  fail- 
ure to  serve  notice  on  him  will  not  validate  the 
foreoioaore  as  reapecta  the  owner,  oat  would  the 
filing  by  him  of  notioe  of  an  Intention  to  redeem 
from  an  invalid  fareolosure  operate  aa  an  ea- 
b^pel  amlnat  Ikim  in  defendant's  faivor. 

4.  where  the  mortgaged  premisea  an  ao  00- 
oopied,  the  presumption  of  the  re«ularity  of  the 
forecloaure,  ariaing  from  the  production  of  the 
oertifloate  of  sale  thereon,  is  rebutted  upon  proof 
of  the  failure  to  serve  auch  notice  apon  the  oo- 
cupant;  and  auch  oertifloate  is  not  preaomptire 
evidence  of  the  actual  aervioe  of  notioe  npoB  an 
owner  lAo  Is  not  an  oocapant  thereoL 

{ayOabua  tv  the  Oomt.) 

Appeal  from  dlatriet  eoart,  Anoka  eonn- 
t7 :  ISmitb,  Jadge. 

Wm.  B.  Melotjrn  and  Fnd  W.  Reed,  for 
appellant.  Hamiaona  St  BammoBa  and 
LHtle  St  Nunn,  for  respondent. 

VANDBRanKSH,  J.  Plaintiff  alleRes  in 
bis  complaint  that  he  baa  been  in  the  act- 
ual poaaession  and  occupancy  of  the  prem- 
ises In  controversy  for  more  than  Are 
yean,  and  Is  the  mortgagee  named  in  and 
the  owner  of  the  two  mortgages  described 
in  the  complaint.  In  the  a  bsence  of  further 
allegations,  tlils  was  enongb  to  entitle 
plaintiff  to  maintain  the  action  to  deter- 
minedefendaut'sadverseclalm.  Theplead- 
ing;s  show  that,  prior  to  the  date  of  the 
mortgages  mentioned,  one  Thomas  Casey 
was  the  owner  of  the  premises,  the  title 
to  which  had  pansed  to  one  Loomls  on 
the  3d  day  of  April,  1887,  and  who  on  that 
day  executed  to  plaintiff  the  mortgages 
referred  to,  which  are  denominated  "pur- 
chase-money mortgages,"  a  ad  who  waa 
the  owner  thereof  when  the  prior  mort- 
gage apon  the  same  premiees  set  npin 
the  answer,  and  running  to  Henry  O. 
Fridley,  la  tberrin  alleged  to  have  been 
foreclosed,  vis.,  on  February  28, 1888.  The 
answer  denies  the  possession  of  theplatntift 
as  alleged  in  the  complaint,  or  at  anytime 
except  for  three  months  preceding  the  com- 
mencement of  the  actioa,  as  a  tenant  of 
Loomis.  The  exeeation  of  the  mortgages 
to  plaiutitt  is  admitted.  The  answer  sets 
np  apeciflcally  the  proceedings  tor  the  tore- 
eloanre  and  sale  of  the  premises  under  the 
prior  mortage  to  Fridlmr,  above  referred 
to,  tnclndiog  tlM  paUlcatlon  of  the  notice, 
etc.  The  reply  substantially  puts  in  issue 
the  foreclosure  of  the  mortgage  by  a  sale 
of  tbe  premises  as  allng«d  or  otherwise. 
It  is  true  tbe  answer  alleges  that  the 
mortgage  was  duly  foreclosed.  But  this 
general  allegation  Is  controlled  by  the 
special  avermeDts  In  respect  to  the  fore- 
closure proceedings  had,  which  Include 
none  of  the  service  of  notice  npon  tbe 
owner  or  occnpant,  and  hence  are  InaufiB- 
cient.  In  a  case  of  foreclosure  by  advertise- 
ment! where  tbe  premlues  are  In  fact  actu* 


ally  occupied.  Plnney  v.  FrIdley,  9  Minn. 
85,  (Oil.  28.)  The  lawful  foreclosure  ol  the 
mortgage  is  not  therefore  admitted  by 
the  reply.  And  the  notice  by  publication, 
being  the  only  notice  alleged  in  the  an- 
swer, would  not  by  itself  be  sufficient  if  the 
plaintiff  waa  actually  in  possession  and  oc- 
cnpylng  the  premises  at  the  time,  for  in 
that  case  tbe  law  required  tbe  notice  to  be 
serred  on  him.  It  was  competent,  under 
theconiplaint,  for  plaintiff  to  show  that 
he  was  a  mortgagee  In  possession.  If  he 
was  quietly  in  posseeslon  as  such,  it  was 
not  competent  for  the  defendant,  a  third 
party,  and  a  stranger  to  the  relations 
of  plaintiff  and  Loomis,  to  raise  the  ques- 
tion whether  he  was  let  into  posseaslon 
by  lioomis,  or  whether,  as  between  them, 
plaintiff  was  strictly  anthorlsed  to  con- 
tinue in  possession  or  not  after  Loomis 
got  title.  As  to  this  there  was  no  preju- 
dicial error.  The  defendant,  as  subse- 
quent mortgagee,  was  bound  to  take  no- 
tice of  such  possession,  and  that  no  notice 
of  the  foreclosure  proceedings  was  served 
npon  the  plaintift,  or  apon  Loomia,  tbe 
owner. 

Defendant  claims  that  the  certificate  of 
■ale  upon  foreclosure  was  prima  facie  evl- 
dence  that  all  the  statutory  proceedings 
were  regular,  and  hence  that  the  finding 
that  there  was  no  notice  served  on 
Loomis,  the  owner  of  the  land,  is  not  sap> 
ported .  Bn  t  unless  the  o  wner  is  in  ac  tual 
possession  the  statute  does  not  require 
service  of  such  notice  on  him,  but  npon 
the  occnpant  of  the  premises.  Tbe  certifi- 
cate is  not  presumptive  evidence,  then,  in 
this  case,  that  the  notice  was  served  on 
tbe  owner.  It  Is  therefore  nnneeesaary  to 
consider  what  effect  would  have  been  giv- 
en it  in  this  case  if  service  had  been  shown 
to  have  been  actually  made  on  the  owner, 
though  not  made  on  plaintiff  in-  posses- 
sion. When  it-  appeared  that  tbe  prem- 
ises were  occupied,  and  that  the  occnpant 
had  not  been  served,  the  statutory  pre- 
sumption arising  from  tbe  certificate  (Qeu. 
Laws  1888,  c.  112)  was  rebutted,  and  the 
foreclosure  proceedings  were  shown  tobe 
fatally  defective.  Heath  v.  Hall,  7  Minn. 
816,  (Oil.  243:)  Holton  V.  Bowman,  33 
Minn.  192, 19  N.  W.  Rep.  784.  Service  upon 
the  occupant  Is  evidently  intended,  not  for 
his  benefit  solely,  but  for  the  owner,  as 
well  as  others  interested  in  tbe  land.  In 
order  to  secure  more  effectual  notice  of 
the  foreclosure  proceedings.  Wakefield  v. 
Day,  41  Minn.  S48,  48  N.  W.  Rep.  71;  AsflO- 
elation  v.  McComber,  41  Minn.  28,  42  N.  W. 
Rep.  643.  No  subsequent  waiver  by  the 
occupant  would  validate  the  foreclosure 
as  respects  the  owner,  unless  he  was  tbe 
owner  or  anthorlsed  to  bind  him.  Tbere 
is  nothing  in  this  record  to  show  any  such 
thing.  Defendant's  right  to  redeem  must 
depend  upon  a  valid  foreclosure,  to  con- 
stitute which  the  service  of  notice  was 
necessary.  And  we  fail  to  see  how  tbe  fil- 
ing by  plaintiff  of  notice  of  an  intention 
to  redeem  could  by  itself  operate  as  an  es- 
toppel upon  him  in  this  action,  or  excuse 
the  defendant  from  investigating  the  fore- 
closure proceedings,  under  which  neither 
could  acquire  title  through  a  redemption, 
and  both  must  proceed  at  their  peril.  De- 
fendant was  not  warranted  In  relyingon 
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such  notice,  and  It  is  not  foand  that  sbe 
did.  Tlie  flndins  and  decision  ol  tlie  court 
tliat  the  lorecloBorAis.invalid  is  sustained 
by  tlie  renord,  and  tlie  defendant's  at* 
tempted  redemption  was  tlierefore  Inetlect- 
nal.  From  some  facts  Incidentally  dis- 
closed  by  tbe  record,  we  sbould  have  been 
glad  to  have  arrived  at  a  different  concla- 
sion  on  tbe  merits,  if  we  coald  have  done 
so;  but  we  think  that,  upon  tbe  law  of 
the  case*  the  Judgment  subrogating  tbe 
defendant  to  tbe  rights  of  the  mortgagee, 
or  assignee  of  the  Fridley  mortgage,  as  fa- 
vorable as  she  had  any  right  to  expiBCt. 
Order  affirmed. 


Fau.  ▼.  MOORB. 

(9iiprem«  Court  af  Minnesota.   Harsh  17,  UBI.) 

BOU>IXa  OVIB  BT  TlKAIR  — TXX1.K0T  M!t  WtUr— 
ADTRORITT  or  HOIB.iLHS. 

1.  Where  a,  Undlord  notified  his  tensnl. 
whose  term  wi)s  about  expiring,  that  It  would 
not  he  extended  or  the  lease  renewed  on  the  oon- 
dltlona  of  the  existing  lease,  and  a  Bubseqncut 
lioldlncevsr  Is'reftN.ole  to  a  eoatonmlated  aaw 
lease,  or  pending  negotiationa  therefor,  wUdi 
•re  not  coMumiMtec!^  and  In  the  meea  time  rent 
at  a  dlilerent  rate  U  paid  tat  each  month,  such 
contlaued  occ^patioa  or  holding  over  will  not  be 
held  to  be  oader  a  lease  ftodk  year  to  year,  bat 
•twllL 

9.  A  husband,  ••  agent  for  his  wife,  asnnet 
btad  her  real' estate  by  a  lease  thereof  in  her  be- 
half, and  a  receipt  by  tbe  wife  of  a  month's  cent 
St  the  rate  Axed  In  saoh  lease  will  not,  in  the 
absence  of  other  evidence^  be  suffloient  to  estab- 
lish a  lease  by  her  for  a  year,  or  a  term  long«nr 
than  that  tat  which  the  rent  la  understood  to 
liave  been  paid;  leaving  the  tenanqr  one  at  wllL 

S.  Bvlaenee  in  this  case  ?iefci  insnffioleat  to 
•nstain  the  findings  of  taot 
{SuUabut  by  the  Court.) 

Appeal  from  district  court,  Hennepin 
eoanty;  Bca,  Judge. 

Wblte  A  Svana,  tor  appellant.  Jmmea 
A.  KeUogfc,  for  respondent. 

Yandbbbubgh,  J.  The  delendant  occa- 
pied  tbe  premises  In  question  under  a  writ- 
ten lease  for  two  years,  which  expired  by 
its  terms  May  SI,  1889,  at  a  rental,  paya- 
ble monthly,  of  9125.  He  remained  in  pos- 
session for  the  months  of  Jane  and  July, 
1888,  and  paid  rent  therefor  in  advance  at 
$180  per  month,  which  plaintiff  accepted 
and  received  as  rent;  and,  on  the  1st  day 
of  August,  18S9,  defendant  tendered  to 
plaintiff  tjie  sum  of  9130  as  rent  for  that 
month,  which  was  refused.  The  plaintiff's 
contention  is  that  on  the  expiration  of  the 
first  lease  tbe  defendant  remained  in  pos- 
session as  a  tenant  at  will,  and  after  one 
month's  notice  to  quit,  wiiicb  tbe  com- 
plaint alleges  was  served  on  June  29, 1889, 
she  was  entitled  to  recover  the  possession. 
The  court  finds  that  at  tbe  expiration  of 
the  former  lease  tbe  platntlB  made  a  lease 
to  the  defendant  of  the  premiees  tor  the 
further  term  of  one  year,  at  $130  per 
month.  The  matter  of  the  leasing,  con- 
trol, and  management  of  the  nremlses, 
and  the  collection  of  rents,  was  Intrusted 
by  tbe  plaintllt  to  her  husband  as  agent, 
and  whatever  he  did  was  done  by  her  au- 
thority ;  but,  by  reason  of  the  legal  limita- 
tion of  such  authority  growing  ont  of  the 
marital  relation,  she  could  not  authorlia 


blm  to  lease  her  property,  became  no 
power  of  attorney  or  other  authority  from 
a  wife  to  ber  husband  to  convey  real  es- 
tate ur  any  interest  therein  is  of  any  force. 
Banford  v.  Johnson,  24  Minn.  178.  As  the 
plaintiff  had  nothing  to  do  with  tbe  mak- 
ing of  the  new  lease,  and  is  not  shown  to 
have  had  notice  of  it,  ber  receipt  of  the 
two  months'  rent  actually  paid  will  not 
be  held  to  be  a  recognition  and  adoption 
of  the  terms  of  the  lease  so  as  to  make  It 
her  own.  She  could  not  ratify  by  a  mere 
acceptance  of  the  rent  what  she  could  not 
authorice,  and  she  could  not  be  considered 
as  aucepUug  the  defendant  as  Imt  tenant 
for  the  term  of  one  year  unless  the  trans- 
action was  such  as  to  warrant  sacb  pre- 
sumption. The  rent  was  paid  by  check 
for  each  month  running  to  tbe  plaintiff, 
and  reciting  on  its  face  that  it  was  for 
rent  for  the  month  of  June  and  the  month 
of  July.  In  tbe  absence  of  any  evidence 
of  notice  to  her  that  it  was  paid  as  part  of 
tbe  rent  for  the  new  term  of  one  year,  or  of 
other  facts  to  put  her  upon  Inqaiir,  which 
are  not  disclosed  by  the  evidence,  it  will 
not  be  Implied  that  she  consented  to  any- 
thing more  than  appears  upon  the  face  of 
the  check.  And  the  case  In  plaintiff's  favor 
.is  made  stronger  from  the  fact  that  It  ap- 
pears by  nndispated  evidence  that  plaintllt 
tendered  defendant  a  lease  signed  by  her 
tor  a  further  term,  wfatch  be  refused  to  ac- 
cept, and  there  is  not  tbeslightest  evidence 
that  she  hcul  any  actual  knowledge  of  the 
allieged  lease  made  between  defendant  and 
her  husband.  It  was  for  tbe  defendant  to 
see  to  It  that  he  leased  the  premises  of  the 
plaintllt,  being  a  married  woman.  Nei- 
ther, upon  the  record,  can  tbe  defendant 
be  held  to  occupy  tbe  position  of  a  tenant 
from  year  to  year,  holding  over  under  tbe 
old  lease.  The  decision  In  the  case  is  pred- 
icated entirely  npon  the  fact,  as  found, 
that  a  new  lease  was  made, and  thedefend- 
ant  swears  that  It  was  the  new  agreemnnt 
be  relied  on  In  paying  bis  rent  by  tbe 
checks  referred  to.  His  defense,  as  als- 
dosed  by  the  evidence.  Is  predicated  solely 
npon  tbe  void  lease.  He  does  not  claim  a 
tenancy  from  year  to  year  growing  out  of 
the  old  relation,  and  there  is  no  sacb  find- 
ing; aadundertbeevldenoeinthecase,and 
In  view  of  bis  refusal  to  accept  a  new  luase 
of  her,  tbe  receipt  of  the  checks  by  her, 
which  were  for  a  different  monthly  rental 
than  expressed  in  tbe  old  lease,  did  not 
alone  Imply  an  acknowledgment  of  a  ten- 
ancy continued  under  tbe  terms  of  the  old 
lease,  but  only  from  month  to  mouth,  sub- 
ject to  tbe  right  of  defendant  to  his  notice 
to  quit.  Blumenberg  v.  Myres,  82  Gal.  97. 
The  most  material  finding  of  fact  in  tbe 
case  Is  not  sustained  by  the  eviduice,  and 
there  musttheretore  bea  aewtrial.  Judj^ 
nent  reversed. 

iSvraauLL   and  Coluns,  JJ.,  took  no 
part. 

Fall  v.  Moors. 

(AHPTMne  Court  of  Kianesoto.    Maxok  17,  VBM.) 

Baviiw  <w  Arr>Ai>— l^AZATioii  ov  Ooers. 

An  order  afflrmlng  the  clerk's  refoaal  to 

allow  and  insert  costs  In  the  Judgment  on  the  ap- 

pUoatloa  of  the  pieTalUng  swltrnw  be  reviewed 
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on  appeal  fttm  Hie  ladniu— t,  tkoncli  it  had  bean 
informaUj  antaradwitfeoat  ooaU  pnar  to  aodi  or- 
der. 
(SytiolNtt  by  the  Oowt.) 

Writ  of  ceraorart. 

Jamea  A.  Kellogg,  for  appellant.  Wbtte 
it  JEv&aa,  tor  reapondent. 

Vandebbdroh,  J.  The  ddendant  ob- 
tained a  writ  of  certiorari  from  this  court 
to  review  an  order  ul  one  of  tbe  district 
JadKea  of  Hennepin  county,  refasing  to  al- 
low costs  to  be  taxed  and  Inserted  In  tbe 
JndfnQent.  Ante,  404.  We  are  met  in  ttm- 
iue  by  tbe  question  whether  defendant  bad 
not  an  adequate  remedy  by  appeal.  We 
are  of  the  opinion  that  he  had,  and  that 
the  order  in  question  should  be  embraced 
In  the  record  on  appeal  from  the  Juds- 
ment,  and  would  properly  be  considered 
on  such  appeal.  The  case  was  tried  by 
the  court,  and  judgment  ordered  dismis- 
sing the  action,  with  costs  and  disburse- 
ments to  be  taxed.  Immediately  upon  the 
filing  of  tbe  decision  and  order  for  Judg- 
ment, the  defendant  caused  Judgment  to 
be  entered  In  pursuance  thereof,  and 'for 
taia  costs  and  disbursements"  generally, 
wblcb,  however,  were  not  taxed  or  loclnd- 
ed  therein.  The  entry  of  Judgment  with- 
out the  lotmality  of  the  taxation  of  costa 
was  merely  an  Irregulatlty  in  practice. 
Tbe  defendant  does  not  appear  to  have 
waived  his  costs.  He  immediately  took 
steps  to  have  them  taxed,  and  Inserted  in 
the  Jadgment,  and,  unless  waived,  his  legal 
right  to  have  them  so   inflerted  was   an- 

Sueatlonable.  Leyde  v.  Martin,  16  Minn. 
i,  (Oil.  24;)  Richardson  v.  Rogers,  87  Minn. 
463,  S5  N.  W.Bep.  370.  And,  as  respecU  the 
adjastment  of  costs,  tbe  JudKment  la  not 
deemed  to  be  perfected  until  the  same  are 
included  or  disallowed.  For  tbe  purposes 
of  appeal,  tberetore,  the  order  In  relation 
to  tbe  allowance  and  adjustment  thereof 
may  be  treated  as  if  msde  before  the  Judg- 
ment and  as  affecting  tbe  Judgment. 
Cord  V.Southwell,  15  Wis. 216;  Richardson 
V.  Rogers,  supra.  A  subsequent  formal 
modification  of  the  Judgmentcould  hardly 
be  neceasary.    Writ  quashed. 

UiTCBBLL  and  CoLUiw,  JJ.,  did  not  sit. 


MoFm  et  Ml.  W.  HORAMt 

(9itpr«m«  Court  of  MnnOota.   Mkreh  IT,  vsn.) 
BaiJ.-KsTi.TS  Aoiirr»— RtOHn  to  CoioaMioN. 
Svidence  considered,  and  held  snffloleDt  to 

snpport  the  flndinga  of  fact  in  this  case. 
ISyllabut  ty  tbe  Court.) 

Appeal  from  district  court,  Hennepin 
eoanty ;  Hookbb,  Judge. 

C.  D.  <fi  Tboa.  D.  O'Brien,  tor  appelant. 
Jackson  AAtwater,  tor  respondents. 

Vanderbubob,  J.  The  court  finds  that 
on  tbe  10th  day  of  May,  1886,  the  defend- 
ant employed  tbe  plaintiffs,  real-estate 
agents,  to  negotiate  a  sale  and  find  a  pur- 
chaser for  tbe  land  described  In  the  com- 
plaint, for  tbe  price  and  upon  the  terms 
then  specified  and  agreed  upon  between 
these  parties.  It  also  finds  that  the  plain- 
tiffs  tbereafter  procured  a  purchaser  there- 


for upon  such  terms,  who  was  accepted 
by  the  defendant,  and  a  contract  was  en- 
tered into  by  and  between  her  and  such 
purchaser,  and  tbe  first  and  second  Install- 
ments of  the  purchase  price  paid  to  aud 
accepted  by  ber  under  such  contract.  Dn- 
der  tbe  contract  reiations  of  tbe  plaintiffs 
as  ber  agents,  they  had  earned  their  com- 
missions when  the  contract  was  fnlHlIed 
by  procuring  a  satlsfactoiy  purrbaser 
acceptable  to  and  accepted  by  ber.  We 
think  tbe  evidence  supports  these  find- 
ings, and  the  legal  conclusion  that  plain- 
tlBs  are  entitled  to  Judgment,  unless  the 
contention  of  the  defendant  can  besup- 

I sorted  in  respect  to  the  alleged  double  re- 
ation  sustained  by  tbe  plaintiffs  to  the 
purchaser  and  tbe  defendant.  Defendant's 
only  assignment  of  error  is  that  it  man- 
ifeelly  appeared  from  the  evidence,  un- 
contradicted, that  the  plaintiffs  were  act- 
ing for  both  parties.  The  court  finds  spe- 
cially "  that  tbe  plaintiltB,  in  making  the 
sale,  were  acting  for  the  defendant  and 
not  tor  tbe  purchaser,  and  acted  in  good 
faith  towards  her."  Certain  testimony 
of  tbe  plaintiff  McFee  is  claimed  to  be  in* 
consistent  with  this  finding,  and  this  ren- 
ders it  necessary  to  consider  the  circum- 
stances of  the  employment  in  connection 
with  the  agency  of  plaintiffs  in  making 
the  sale  in  qnestion.  The  defendant  ai- 
leges  in  her  answer  that  plaintilfa  made 
divers  oOars  to  pnrehase  the  property 
prior  to  the  contract  of  agency,  and  she 
testifies  that  at  several  times  plaintiff  Mo> 
Fee  had  asked  her  to  set  a  price  on  tbe 
land,  and  tbat  she  told  him  be  could  have 
it  at  ber  price.  She  therefore  knew  that 
be  was  anxious  to  purchase  the  land 
when  she  made  the  agreement  with  plain- 
tiffs. McFee  also  states  that  a  "pool," 
composed  of  bis  brother  and  others,  were 
going  to  buy  the  land  of  the  purchaser 
they  seenred  for  defendant;  but  he  also 
testifies  that  the  pool  was  made  up  after 
tbe  contract  of  sale  was  made,  and  it  does 
■ot  appear,  whatever  the  nltimnte  pur- 
l>oses  of  tbe  parties  may  have  been  in  re- 
spect to  tbe  property,  tbat  they  or  either 
of  them  were  employed  by  or  acted  for  the 
porebaser  they  secured.  Plaintiffs'  evi- 
dence also  shows  that  defendant  employed 
both  plalntiffB  in  person,  gave  them  her 
terms,  which  were  reduced  to  writing,  lim- 
ited the  time  to  16  days  In  which  to  secure 
a  purchaser,  and  expressed  a  deatre  that 
both  should  work  together  and  share  in 
tbe  commissions,  which  she  agreed  should 
be  at  tbe  customary  rate.  In  view  ot  this 
and  other  evidence  in  the  case,  we  are  un- 
able to  say,  in  opposition  to  tbe  finding  ot 
tbe  court,  tbat  it  clearly  appears  that  tbe 
plaintiff  McFee  assumed  any  relations  to 
other  parties  incompatible  with  bis  duty 
to  the  defendant,  and  it  is  nut  claimed 
tbat  Emmons  did.    Order  affirmed. 


Davis  et  ai.  v.  Townsknd  et  al. 

{Supreme  Cowrt  of  3finnen>ta.  Haroh  17,  ISOt) 
Adtxbss  Possbssion  bt  Adxinutbatobs, 
Wliere  letters  of  administration  upon  the 
estate  of  a  deceased  intestate  were  Issued  m  1857, 
and  the  estate  continued  nnsettled  for  nearly  80 
years,  and  certain  land,  lying  within  the  ]m4a- 
oiottovi  of  the  probate  court,  and  oconpied  by  the 
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doeoMod-at  hto  death  onder  a  oontraot  «t  pur- 
obase,  bat  whloh  had  never  been  InyeDtoried  or 
recognized  as  a  part  of  his  estate,  bad  been  in  the 
actual  adrene  possession  of  the  administrators 
nnder  color  and  claim  of  title  in  themselves  for 
more  than  20  years,  held,  that  the  probate  court 
was  }TistliIed  after  sneh  great  lapse  of  time,  upon 
the  facts  found,  In  refusing  to  arant  the  petition 
of  certain  heirs  to  hare  the  land  Inventoried  and 
administegred  on  as  a  port  of  the  estate  of  the. de- 
ceased, in  analogy  to  the  role  of  the  statute  of 
limitations  in  civil  aotlous. 
(SylUUmi  by  the  Court.) 

Appeal  from  district  co art,  Ramaey  coun- 
ty: Otib,  Judge. 

Oias.  N.  BeU,  tor  appellants.  C.  D.  d  T. 
D.  O'Brien  and  S.  B.  OaIaaba,tor  respond- 
ents. 

Vanubkbdrou,  J.  Letters  of  adminis- 
tration upon  tbe  estate  of  George  Town»- 
end,  deceased,  were  Issaed  to  Ann  Towns- 
end,  bis  widow,  and  William  Townsend, 
one  of  his  sons,  on  tbe  Slst  day  of  March, 
18S7.  No  inventory  was  filed  until  March 
11, 1886.  when  the  administrators  filed  an 
inventory  of  personal  property  only, 
amounting  to  f210,  all  of  which  was 
claimed  by  the  widow  under  the  statute. 
Afterwards,  the  estate  being  still  unset- 
tled, in  August,  1887,  certain  bdm  of  tbe 
deceased  filed  a  petition  in  the  probate 
court  of  Aamsey  county,  setting  forth, 
among  other  things,  that  tbe  deceased 
died  seised  of  certain  lands  described,  and 
asking  that  tbe  same,  and  proceeds  of 
sales  of  portions  thereof  by  tbe  adminis- 
trators, be  included  In  the  invemtory,  and 
be  assigned  and  distributed  as  part  of  tbe 
estateof  OeorgeTownsend.deoeased.  The 
probate  court  refused  to  grant  tbe  peti- 
tion, and  at  the  same  time  heard  and 
granted  tbe  application  of  the  administra- 
tors for  an  order  settling  their  account 
and  closing  tbdr  trust.  Upon  tbe  hearing 
of  tbe  appeal  In  the  district  court,  that 
court  found,  among  other  things,  that  in 
1854  one  Purslow  purchased  tbe  land  la 
question,  which  was  then  In  possession  of 
Townsend,  at  hJa  instance  and  request, 
and  paid  and  advanced  tbe  consideration 
tberdlor,  and  by  their  mutual  agreement 
tbe  title  was  taken  in  Purslow 's  name  for 
security,  and  he  executed  a  bond  for  a  deed 
to  Townsend,  conditioned  for  a  convey- 
ance of  the  land  to  him  on  being  paid  tbe 
c««t8ideration  mentioned  at  the  date  fixed 
in  the  bond.  The  latter  did  not  pay  for 
tbe  land.  More  than  two  years  after  the 
death  of  Townsend,  Purslow  executed  a 
deed  of  the  premises  to  Ann  Townsend, 
one  of  tbe  respondents.  In  her  own  right, 
and  she  gave  him  a  purchase-money  mort- 
gage thereon  to  secure  the  amount  of  prin- 
cipal and  interest  due  him  according  to 
the  conditions  of  tbe  bond,  which  had  been 
extended  and  had  matured  in  March,  1867, 
and  which  mortgage  was  paid  in  full  and 
discharged  by  her  in  1868,  and  she  on  the 
same  day  conveyed  a  portion  of  the  prem- 
ises to  the  respondent  William  Townsend, 
assetforthin  tbe  petition.  Wtlllnm  Towns- 
end,  as  administrator,  had  previouslyas- 
sumed  to  cancel  the  bond  by  a  written  dis- 
charge and  cancellation  upon  tbe  margin 
of  the  record  thereof.  Tbe  court  also  finds 
that  tbe  respondents,  in  their  capacity  as 


admlntstraton,  never  at  any  time  took 
possession  or  intermeddled  with  the  real 
estate  in  question,  or  any  portion  thereof, 
and  that  tbe  respondent  Ann  Townsend, 
from  the  time  she  received  the  deed  from 
Purslow,  in  1869,  has  been  in  the  actual, 
open,  notorious,  and  peaceable  possession 
of  the  premises,  claiming  the  same  tn  her 
own  right,  except  as  to  tbe  parts  or  por- 
tions conveyed  away  by  her,  and  as  to 
those  portions  bad  been  In  possession 
down  to  tbe  time  of  such  conveyances,  re- 
spectively, claiming  the  same  ic  her  own 
right  and  adversely,  and  that  Willlara 
Townsend  ever  since  said  conveyance  to 
him  has  been  in  like  manner  in  actual 
adverse  possession  In  July,  1886,  tbe  re- 
spondent Ann  Townsend  conveyed  away 
certain  parts  and  parcels  of  the  lands 
so  conveyed  to  her  by  Purslow  to  divers 
grantees.  The  amount  of  the  considera- 
tion received  by  her  therefor  is  not  found 
by  the  court.  Neither  upon  the  evidence 
nor  findings  can  we  assume  that  the  con- 
veyance of  Purslow  to  Ann  Townsend  was 
absolutely  void.  It  was  merely  voidable, 
and  the  heirs  might  knowingly  penult  it 
or  acquiesce  in  It;  and,  If  they  so  acquiesce 
for  a  long  period  of  time,  as  must  be  pre- 
sumed in  this  case,  courts,  as  a  general 
rule,  will  be  Justified  in  refusing  relief.  In 
State  V.  Probate  Court,  40  Minn.  299.  41  N. 
W.  Bep.  1033,  an  application  to  tbe  pro- 
bate court  for  license  to  sell  real  estate, 
made  more  than  10  years  after  the  allow- 
ance of  claims  of  creditors,  was  held  prop- 
erly disallowed;  the  court  giving  effect 
to  the  lapse  of  time  in  analogy  to  tbe  stat- 
ute of  limitations.  In  this  case  both  re- 
spondents have  been  in  adverse  possession 
formorethan  20  years  of  tbe  lands  in  ques- 
tion held  by  tbem,  and  more  than  20  years 
of  such  possession  had  elapsed  before  tbe 
sales  made  to  third  parties  set  up  in  the 
petition.  If,  as  the  petitioners  claim,  this 
was  real,  property  belong^ing  to  the  de- 
ceased Intestate,  it  descended  to  his  heirs 
at  his  death, and  there  is  no  excuse  shown 
for  this  delay  in  asserting  their  claims. 
We  think,  upon  tbe  undisputed  facts  In 
this  case,  and  after  so  long  acquiescence 
by  the  heirs,  this  coutt  would  not  be  Justi- 
fied in  reversing  the  order  of  the  probate 
court  or  the  district  court  affirmiug  it,  re- 
fusing to  entertain  this  petition  tor  an  in- 
ventory, and  accounting  in  respect  to  the 
real  estate  in  question.  It  is  not  neces- 
sary to  consider  the  Jurisdictional  ques- 
tion raised  by  tbe  respondents  as  to 
whether  the  probate  court  had  tbe  power 
to  determine  or  adjudicate  the  question  of 
title  between  tbe  petitioning  heirs  and  the 
respondents.    Order  affirmed. 


La  RmESS  v.  Pbubxbton. 

(Sujpreme  Court  of  Minnetata,   April  8, 188L) 

Iajlbujtt  fob  Sssv^irr's  HxouoaMas— Evmsiras, 

1.  The  prinoiple  that  the  contribntocy  negll> 
gemce  of  the  plaintiff's  servant  is  imputable  to 
the  principal,  and  constitutes  a  defense  in  an  ac- 
tion for  n^llgence  prosecuted  by  the  latter 
against  a  third  person,  applied. 

3.  Evidence  held  to  show  negligenoe  In  al- 
lowing cattle  unneoessarily  to  go  at  large  In  tihe 
vicinity  of  a  troeen  lake,  where  they  wore  aocoa- 
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toined  to  drink.  It  bring  known  tlukt  fhera  might 
be  openings  In  tbe  loe  dangcBoiiB  to  Mttle. 
{ayUabua  by  the  Cottrt.) 

Appeal  fmm  district  cooit,  Hennepin 
county;  Hickb,  Jndge. 

Idtt/e  A  Nana,  for  appellaat.  Weed 
Muaro,  for  respondent. 

DiGKiNaoN,  J.  The  plalntlll  liaa  tor  many 
yoars  occnpied  a  farm  on  the  aoath  side  of 
a  small  meandered  body  of  water  called 
"  Red  Bock  Lake. "  Hie  bam  is  aboat  160 
rods  from  the  lake.  In  the  winter  seasun 
be  lias  been  accastomed  to  water  ills  stock 
on  the  south  side  of  tbe  lake,  by  means  of 
holes  cut  In  tbe  ice.  His  cattle  also  "  used 
to  go  "  for  water  to  a  place  on  tbe  wester- 
ly shore  of  the  lake,  some  40  rods  from  tbe 
plaintiff's  watering  place,  where  a  neigh- 
bor, one  Mitchell,  owning  the  land  on  tbe 
west  shore,  was  aecnstomed  to  water  bis 
stock.  When  the  plaintiff's  Cattle  were 
turned  out  of  bis  bam  there  was  nothing 
to  prevent  their  going  to  tiM  lake,  which 
was  nntenced.  It  bad  been  tbe  cnstom  of 
the  plaintiff  and  his  neighbors  tor  years  to 
cnt  Ice  and  take  it  from  the  lake,  probably 
for  domestic  nse,  and  cattle-allowed  to  go 
to  tbe  lake  anattended  were  liable  to  be 
drowned  at  places  where  tbe  ice  had  been 
cut  and  removed.  Tbe  plaintiff  had  lost 
cattle  in  that  way  prior  to  the  occurrence 
npon  whleb  tbis  action  was  based.  Ho 
knew  and  appreciated  this  danger.  Be- 
fore the  accident  complained  of,  he  had 
cautioned  a  servant,  employed  by  blm  to 
take  care  of  his  stock,  not  to  let  the  cattle 
go  to  the  lake  unattended,  explaining  the 
danger  Jast  referred  to.  A  day  or  two 
after  tbat,  on  a  cold  day  in  January,  tbis 
servant  let  tbe  cattle  oat  ol  the  bam.  Un* 
observed  by  tbe  servant  two  of  the  cows 
went  to  the  lake,  and  at  a  place  some  80 
or  80  feet  from  Mitchell's  watering  place 
they  were  drowned,  having  fallen  into  an 
opening  in  the  lee  some  12  or  16  feet 
sqoare,  which  the  defendant  bad  caused 
by  cntting  and  removing  the  ice.  Tbe  de- 
fendant and  others  bad  long  been  suBered 
by  Mitchell  to  go  to  the  lake  over  his  land 
for  such  purposes.  The  piaintitf  bad  no 
knowledge  that  this  bole  bad  been  made 
in  the  ice,  or  that  there  was  any  such 
opening  iu  the  vicinity  at  that  time.  He 
seeks  by  this  action  to  recover  the  value 
of  tbe  cattle,  his  action  being  based  on  tbe 
nei^lgencv  of  the  defendant  in  cutting  the 
Ice  and  leaving  the  opening  unguarded. 
At  tbe  trial,  the  plaintiff's  case  being 
as  above  Indicated,  tbe  court  dismissed 
tbe  action  on  tbe  ground  that  it  ap. 
peered  that  tbe  plaintiff  was  charge- 
able with  contributory  negligence.  Tbe 
mling  of  the  court  was  right.  Tbe  plain- 
tiff knew  tbat  It  was  a  common  practice 
of  the  people  about  tbe  lake  to  cut  and  re- 
move ice.  He  appreciated  tbe  risk  arising 
from  this  cause.  While  he  did  not  know 
that  there  were  such  openings  in  tbe  ice  at 
this  time,  be  knew  tbat  their  existence 
was  probable,  and  that  It  was  dangerous 
for  tbat  reason  to  allow  cattle  to  go  to 
tbe  lake  unattended  in  search  of  water, 
and  bad  warned  his  servant  uf  this  dan- 
ger. Both  be  and  bis  servant  must  have 
known  the  natural  propensity  of  tbe  ani- 


mals to  go  to  tbe  lake  for  water,  that 
being  tbe  place  where  they  wore  accas- 
tomed to  get  water.  It  was  to  be  ex- 
pected as  a  matter  of  coarse  tbat  they 
would  go  there;  and  especially  is  this  trae 
it,  as  is  to  be  Inferred  from  the  case,  the 
cattle  had  not  been  watered  since  the  pre- 
ceding day.  Yet  tbe  servant  let  tbe  cattie 
out,  and  seems  to  have  exercised  no  pr^ 
caution  to  prevent  tbdr  going  to  the  lake 
anattended,  as  these  cattle  did  du.  No 
excuse  or  preventing  cause  for  this  is 
shown.  In  brief,  whatever  danger  there 
may  have  been  from  the  cutting  and  re- 
moval of  Ice  tbe  plaintiff  knew  of  its  prob- 
able existence,  and  appreciated  the  nature 
of  it.  Tet  tbe  person  to  whom  he  had 
committed  the  care  of  hia  property  appar- 
ently neglected  to  exercise  any  reason- 
able care  to  avoid  the  very  consequences 
which  both  the  plaintiff  and  the  servant 
apprehended  might  result  from  any  such 
neglect.  Such  contributory  negligence 
was  a  safficlent  reason  why,  upon  the  case 
made,  the  plaintiff  was  not  entitled  to  re- 
cover. If  it  was  negligence  for  the  defend- 
ant to  cut  and  remove  the  Ice.  it  was 
equally  negligence  to  nnnecessarily  allow 
the  cattle  to  be  at  large  where  they  might 
be  expected  to  go  to  the  lake.  Tbe  con- 
tributory negligence  of  tbe  plaintiff's  serv- 
ant in  the  discharge  of  tbe  duty  com- 
mitted to  blm  is  to  be  Imputed  to  the 
plaintiff.  In  legal  contemplation,  and  as 
affecting  the  plaintiff's  right  of  recovery 
against  a  third  person,  it  is  as  though 
the  plaintiff  had  personally  been  guilty  of 
such  contributory  negligence.  Tbe  order 
refusing  a  new  trial  is  affirmed. 

VANnEBBUBOH,  J.,  did  oot  take  part  in 
this  case. 

MiTOBKLL,  J.,  was  abaeot  when  the  de- 
cision was  filed,  and  did  not  partkslpats 
therein. 


BiCKBR  V.  BUTLBB  Ct  tJ, 

(Supreme  Court  of  Minnetota.   April  9, 1891.) 
Anvnsa  Fosaisaiox — Colox  or  Trlb— Co-Tbn- 

^NOT — EtIDBNOS. 

1.  On  the  trial  of  an  issue  of  advene  posses- 
sion, a  tax-deed,  although  invalid.  Is  adnusslhle 
to  show  color  of  tiUe. 

8.  An  entry  and  exclusive  possession  under  a 
reoorded  deed  from  one  of  seversl  tenants  In  com- 
mon, porportlng  to  convey  the  whole  estate,  mu 
oonstitate  an  ouster  of  the  other  oo-tenanta,  ana 
•n  adverse  possession. 

S.  A  sole  oocapant  In  adverse  Ipossession  dy- 
ing, leaving  his  personal  property  on  the  prem- 
ises, and  a  stranger  (afterwards  apimlntea  ad- 
ministrator) taking  charge  and  caring  for  It  In 
behalf  of  Vba  estate,  the  adverse  possession  may 
be  deemed  to  continue  without  Interruption  dur- 
ing the  time  reasonably  neoessary  tor  the  appoint- 
ment of  a  penonal  repreaentativs. 

4.  Bvldenoe  deemed  sufDclent  to  show  con- 
tinuous adverse  possession  of  meadow  land  ohlef- 
ly  useful  as  a  hay  farm,  and  on  which  the  grass 
was  harvested  every  year. 
(SyUabM  by  (he  Court) 

Appeal  from  district  court,  Hennepin 
connty ;  Yodno,  Judge. 

Flaaaery  A  Cooke,  for  appellant.  Wl/A 
iam  Feet,  Jr.,  and  Cbas.  J.  Bartleaoa,  for 
respondents. 
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f,  J.  On  thin  appeal  we  are  to 
whether  the  eridence  Jastifled  a 
:  that  tor  20  years  prior  to  the  com- 
it  (rf  this  action  (Noveml)er.l889) 
In  qnecrtion  had  l>een  In  the  eon- 
I  advetae  possession  of  the  defend- 
Bntier  and  o(  one  Dexter,  to  whose 
liKlita  Bntlersncceeded  byconveyance.  In 
AvBoat,  1867,  SUaa  M.  Blclcer,  bving  the 
owner  (as  tenant  in  common  with  others, 
who  have  since  conveyed  their  title  to  tlie 
plaiotill)  of  an  nndlvided  one-third  of  the 
land,  and  one  Stancbfleld  having  an  in- 
▼aUd  tax-deed  of  the  same  claim.  Bicker 
and  StanchSeld  executed  to  Dexter  a  war- 
ranty deed  of  conveyance  of  the  whole 
land,  which  was  then  recorded.  The  land 
la  chiefly  meadow  land,  only  a  small  part 
of  It  being  soitable  for  cnltivatlon.  The 
same  year  Dexter  entered  npon  the  land 
and  cut  the  grass,  and  in  the  spring  of 
1868  he  moved  into  a  small  house  on  the 
memises,  and  op  to  the  time  of  his  death, 
Febraary  13, 18^,  continued  his  residence 
and  occupancy,  cultivating  a  small  tract 
as  a  garden,  and  cutting  tae  grass  on  the 
remainder.  He  also  made  permanent  im- 
provements by  constructing  a  system  of 
ditches  tor  the  draining  of  the  land.  At 
the  time  of  his  death  Dexter  had  some  live- 
stock on  the  place,  and  a  quantity  of  com 
and  hay  in  stack.  He  was  a  single  man, 
with  no  family.  Immediately  after  the 
death  of  Dexter,  one  Bmith  assumed  the 
care  of  the  property,  and  made  arrange- 
ments for  the  keeping  of  the  live-stock  on 
the  place,  but  in  March  be  removed  the  live- 
stock, leaving  the  com  and  hay  on  the 
premised.  In  the  latter  part  of  April,  after 
due  notice.  Smith  was  appointed  adminis- 
trator of  the  estate  of  Dexter,  and  then 
sold  the  personal  property,  and  employed 
a  man  to  harvest  the  hay  growing  on  the 
land.  In  August,  1886,  the  administrator 
sold  the  land  by  authority  of  the  probate 
court  to  the  defendant  Butler,  who  went 
npon  the  land  and  sold  the  grass  growing 
there  that  year.  In  the  years  1887, 1888, 
and  1880  be  let  the  tillable  land  for  culti- 
vation, and  caused  the  grass  to  be  cut  and 
harvested.  After  Dexter's  death  no  one 
lived  upon  the  place.  The  crop  of  bay 
harvested  every  year  after  Dexter's  death 
amounted  to  76  or  100  tons.  When  the 
tax-deed  to  Stanchfleld  was  offered  in  evi- 
dence the  court  sastainnd  an  objection  to 
Its  reception,  but  afterwards  did  consider 
It  as  in  evidence.  The  plalntitf  was  not 
prejudiced  by  this.  There  is  no  claim  that 
Stanchfield.had  acquired  any  title  by  that 
deed.  The  controversy  here  is  whether 
the  defendants  have  title  by  ad  verse  posses- 
sion. The  fact  that  Ricker  and  Stanch- 
fleld executed  a  deed  ot  cunveyance  to 
Dexter  of  all  the  land  Is  undisputed,  and 
by  sucb  conveyance  Dexter  had  color  of 
title  irrespective  of  the  tax-deed  to  Stanch- 
fleld. We  do  not  see  that  it  can  have 
made  any  difference,  either  in  the  course 
of  the  trial  or  in  the  decision,  whether  that 
invalid  deed  be  treated  as  In  the  case  or 
out  of  It.  There  can  be  no  reasonable 
doubt  that  the  court  was  Justified  in  find- 
ing that  Dexter  was  in  the  actual,  open, 
exclusive  possession  of  the  whole  land,  at 
least  from  the  time  he  entered  and  com- 
menced residing  on  the  place,  in  thespring 


ot  1868,  to  the  time  ot  bis  death  there,  in 
February,  1886;  and  that  bis  poaseaslon 
was  adverse  or  bostile,so  as  to  constitute 
an  ouster  of  the  persons  under  whom  the 
plaintiff  daima.  and  who  really  owned  an 
undivided  two-thirds  of  the  land.  Uis 
entry  and  poaseasion  being  under  a  record- 
ed conveyance  purporting  to  convey  the 
whole  estate,  the  fact  that  his  grantor 
was  a  tenant  In  common  with  others  did 
not  prevent  his  exclusive  possession  lieing 
hostile  and  adverse  in  its  character.  Bo- 
gardus  v.  Trinity  Church,  4  Paige,  178; 
Bigdow  V.  Jones.  10  Pick.  161 ;  Culler  v. 
Motser,  13  Serg.  ft  B.  866;  Unger  v.  Moo- 
ney,  68  Cal.  586 ;  Freem.  Co-Teo.  f  224.  See 
numerous  authorities  cited  in  1  Amer.  & 
Eng.  £nc.  Law,  284-286.  There  is  more 
room  (or  doubt  whether  the  adverse  pos- 
session was  continuously  maintained  after 
Dexter's  death,  bnt  as  ti  this,  also,  we 
think  that  the  conclusion  of  the  trial  court 
Is  Justifled  by  the  case.  The  death  ot  Dex- 
ter did  not  necessarily  Interrupt  the  ad- 
verse possession  which  he  had  maintidned 
for  some  17  years.  It  was  in  the  power  of 
his  heirs,  or  of  those  who  might  come  to 
represent  his  estate,  to  continue  that  poch 
sesslon,  and,  from  the  fact  that  some  brief 
time  must  necessarily  elapse  after  his 
death  and  before  the  appointmmt  of  legal 
repreflentatl\es  of  the  estate,  it  does  not 
follow  that  the  adverse  possession  is  to 
be  deemed  to  have  been  abandoned,  or  in 
contemplation  of  law  to  have  ceased,  dur- 
ing that  period.  Gostello  v.  Edsou,  44 
Minn.  13.1,  46  N.  V^.  Bep.  i»e.  Mr.  Smith, 
for  whose  appointment  as  administrator 
the  proper  steps  were  taken  without  un- 
reasonable delay,  assumed  at  once  to 
care  tor  the  estate ;  In  behalf  of  the  estate, 
and  not  for  himself,  made  provision  for 
the  care  of  the  property  of  the  deceased, 
some  of  which  was  kept  on  the  place  until 
after  Mr.  Smith's  appointment  as  admin- 
istrator. After  his  appointment  he  had, 
under  our  statute,  the  legal  right  to  take 
possession  and  eontrol  of  the  real  estate 
ot  the  deceased,  and  such  possession 
would  be  in  privity  with  that  of  the  intes- 
tate. The  privity  and  cnntinulty  of  such 
a  possession  would  not  be  affected  by  the 
fact  that  the  possession'  ot  the  Intestate 
had  not  ripened  Into  a  perlMt  title.  It  Is 
only  Important,  so  tar  the  question  under 
consideration  is  concerned,  that  the  pos- 
session which  the  Intestate  had  maintained 
under  a  claim  of  title  be  taken  upand  con- 
tinued by  others  in  privity  with  him,  and 
without  interruption.  Without  com- 
menUng  further  on  the  evidence,  we  will 
say.  In  brief,  that  we  deem  It  to  have  been 
sufficient.  In  view  ot  the  situation  ot  the 
property  and  the  nature  ot  the  dominion, 
which  for  17  years  had  been  uninterrupted- 
ly maintained,  to  show  a  continuance  of 
tbat  adverse  possession  and  claim  of  title 
from  the  time  of  the  death  of  Dexter  to 
that  of  the  sale  by  the  administrator  to 
Butler.  The  acts  of  dominion  were  in  be- 
half ot  tbe  estate  of  Dexter;  not  Independ- 
ent of  bis  pussesslon  and  claim  of  title, 
but  in  continuance  of  it.  There  was  no 
otber  possession.  Applying  the  principles 
laid  down  in  Gostello  v.  Edsou,  supra,  we 
think  that  the  case  Justifies  tbe  findings 
and  conclusion  of  the  trial  court,  that  the 
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adrttBs  poaMMdon  was  thus  oootiB«om 
ap  to  the  time  of  the  sale  to  Batler.  and 
by  falm  thereafter.  In  rlew  of  the  perma- 
nent Improvementa  made  by  Dexter,  par- 
ticQlarly  In  the  extenoire  ditcbtnR  ol  the 
land ;  of  Us  long  continaed  oocnpaacy  and 
nae  of  the  land  as  a  hay  farm,  for  which 
pnrpoae  only  it  was  well  adapted ;  of  the 
privity  of  the  eacceedlng  occupation  with 
hlB  own,  and  the  continoaace  of  the  nae 
of  the  land  for  the  same  purposes  after 
Dexter's  death  as  before^  excepting  that  It 
ceased  to  be  a  place  of  residence,— it  is 
easy  to  distingolsta  'Uie  acts  and  occupan- 
cy subsequent  to  his  death  from  mere  acts 
of  trespass.  Under  the  rircumstances, 
they  may  well  be  considered  to  be  such 
acts  of  possession,  hasbsndry.  and  enjoy- 
ment as  mlxht  be  expected  of  the  owner 
of  that  property,  and  not  mere  independ- 
ent acta  of  trespass,  withont  claim  of  tttleu 
The  order  refoslng  a  new  trial  is  affirmed. 

Vaksbbbubgb,  J.,  did  not  take  part. 
Mttcbxll,  J.j  being  absent  when  the  de- 
cision was  filed,  did  not  partieipate  in  it. 


LOKG  ▼.  MlLLKR. 

(Supreme  Court  <tf  Minnetota.   April  8, 1891.) 
HAi.a  or  LAin>— IXFSBFSCT  Titlb— Barcax  or 

PUBOHABB  MONST. 

1.  A  oonttmot  for  the  isle  of  laad,  at  the 
making  of  which  a  part  of  the  price  was  Mid, 
proTloed  that  If  the  title  slioald  not  be  good,  and 
Aonid  be  refused  by  the  purohaser,  the  oontraot 
■honld  be  void,  and  the  money  paid  ahoald  be 
retomed,  but  it  alao  allowed  a  specified  time  for 
coring  defects  In  the  title,  field,  that  the  con- 
tract did  not  obligate  the  vendor  to  oore  defeota 
in  bis  title,  even  though  he  ndght  be  able  to  do 
so.  If  his  title^  being  imperfeot,  were  not  no- 
oepted,  he  might  ternmiate  the  oontraot,  repaying 
the  pnrcbase  money  received. 

8.  Evidence  held  sofficient  tojnstifya  finding 
that  the  purchaa^  refused  to  accept  an  incum- 
bered title,  and  hence  a  tender  of  a  deed  by  the 
vendor  was  not  necessary. 
(SvUohtw  hv  the  Court.) 

Appeal  from  district  court,  8t.  Lonls 
county;  Stbarnb,  Judge. 

Cant  Jk  BrlgbMta.  (Wat.  W.  Bttlaon,  of 
counsel,)  for  appellant.  T«Hr  A  Davita, 
{Cash  a  Waiiama,  of  counsel,)  for  re- 
spondent. 

DiCKiKSON.  J.  The  plaintiff  sues  to  en- 
force the  specific  performance  of  a  contract 
made  AuKOst  80, 1889,  fur  a  sale  of  real  es- 
tate by  the  defendant  to  the  plaintiff. 
The  contract  contemplated  that  the  land 
should  be  conveyed  by  warranty  deed 
free  from  incumbrance,  10  days  being  al- 
lowed for  the  examination  of  title.  It 
provides  that  "if  the  title  is  not  good,* 
and  should  be  refused  on  that  ground,  the 
contract  should  be  void,  and  the  earnest 
money  which  was  paid  by  the  plaintiff 
(«300)  should  he  refunded.  It  the  title 
should  be  found  tn  be  good,  but  should 
not  be  accepted  witbin  the  time  specified, 
theeamest  money  should  be  forfeited.  If 
there  were  defects  In  the  title  which  could 
be  cured,  time  should  be  allowed  for  that 
purpose,  not  exceeding  10  days.  In  fact 
there  was  a  mortgage  covering  a  part  of 
tbe  land,  so  that  the  defendant  was  nna- 


Ue  to  give  a  elear  title.  By  the  terms  ot 
the  ccHttract  time  was  made  essentlaL 
While  the  plaintiff  now  declares  his  wUl- 
ingness  to  accept  a  conveyance  not  With* 
standing  the  incumbrance,  the  trial  court 
declined  to  find  that  be  covenanted  to  do 
BO  prior  to  the  26th  of  November.  Bof 
before  that  time,  and  on  the  8d  of  October, 
the  defendant  notified  the  plain  UB  that, 
unless  the  transaction  should  be  complet- 
ed by  the  next  day,— that  is,  unless  the 
plaintiff  should  then  accept  a  eonveyanos 
and  pay  the  price  agreed  to  be  paid,— tbe 
contract  would  be  terminated.  On  the 
following  day  the  plaintiB  declined  to  do 
as  required,  and  demanded  tbe  repayment 
of  the  earnest  money,  which  the  defendant 
refused.  The  court  refused  to  enforce  spe- 
cific performance,  but  directed  Jadgmemt 
in  favor  of  the  plaintiB  for  the  recovery  of 
the  faoo  paid  at  the  making  otthe  con« 
tract.  The  plaintiB  appealed  from  an  or- 
der refusing  a  new  trial.  It  is  assigned  as 
error  that  the  finding  of  the  court  that 
the  defendant  was  "  unable  to  give  a  elear 
title"  Is  not  justified  by  tbe  evidence. 
This  does  nut  mean  that  the  defendant 
was  unable  to  procure,  nnd  then  to  con- 
vey, a  elear  title,  but  that  he  had  not  such 
a  title  to  convey.  The  contract  did  not 
obligate  the  defandant  to  procure  an  un- 
incumbered title.  It  allowed  the  plaintiB 
to  refnss  to  accept  a  eonveyanoe  of  the 
plainturs  title  It  it  was  not  free  from  In- 
cumbrance. ItalsoaBorded  tbedefendant 
a  Jimlted  opportunity  to  perfect  his  title  by 
removing  tbe  incumbrance,  but  it  placed 
him  nnder  BO  obligation  to  doso.  In  view 
of  the  evidence  of  tbe  negotiations  and 
conduct  of  tbe  parties,  not  only  on  the  8d 
and  4th  days  of  October,  bnt  prior  to 
that  tlme,theconrtwasJa8tlfledin  finding 
that  on  tbe  4th  day  uf  October  the  plain- 
tiB refused  to  accept  a  conveyance  and  to 
pay  tbe  price.  The  tender  of  a  deed  was 
ther^ore  nnnecessary.  Besides,  a  deed 
had  previonsly  been  tcndared  and  refosed. 
Order  aiflrmed. 

MiTOBKLL,  J.,  was  necessarily  absent 
when  this  decision  was  filed,  and  did  not 
take  part  In  It.  . 


KbOQSTAD  ▼.  NOKTBBBK  PAa  B.  GO. 

{awpreme  Court  of  Minnmota.    April  a,  IBBL) 

iNJtJST  TO  BkBVA3«T— DSTBOrrVI  AFTLUlXOBB. 

1.  Erldence  held  sufflcient  to  show  neglect 
of  the  duty  of  a  master  to  provide  sate  appliances 
for  the  use  of  its  servants. 

8.  The  appliance  In  qnestion  waa  a  chain 
attached  to  a  Jack-screw,  used  for  many  yeara, 
as  the  means  of  drawing  down  the  springs  on 
locomotives.  It  had  broEen  before,  and  broke  on 
tbe  occasion  of  the  plaintUCs  InjurV,  without  ap- 
parent cause  other  man  its  want  of  stzength  for 
such  pnrposes. 
{SvUabiM  Iry  the  Court) 

Appeal  from  district  court,  Carlton  coun- 
ty; Enbion,  Judge. 

Jobtt  C.  Bullitt,  Jr.,  and  BoUembaek  <ft 
Wood,  for  appellant.  Joba  JeDawold,Jr., 
for  respondent. 

Dickinson,  J.  This  action  is  tor  the  re- 
covery of  damages  for  an  injury  suffered 
by  the  plaintiB  in  the  year  1886,  while  he 
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waa  employed  In  the  aerrice  of  the  de> 
fendant.  Ttae  plalntUt  having  recovered  a 
Tcrdlet,  tbe  defendant  has  appealed  from 
ao  order  retuslng:  a  new  trial.  The  only 
qneatlon  belore  us  Is  as  to  tbe  anfllciency 
of  tbe  evidence  to  enstaln  tbe  verdict.  The 
plaintilt's  general  employment  was  in  the 
repairlnfc  of  cars,  as  well  as  of  tbe  wood* 
work  on  locomotives.  At  the  time  of  the 
accident  tbe  foreman  of  tlie  shop  was  en- 
gaged, with  two  assistants.  In  drawing 
down  a  heavy  spring  on  a  locomotive  to 
its  proper  position ;  this  being,  as  we  an> 
derstand,  one  of  the  springes  opon  which 
tbe  weight  of  tbe  locomotive  chiefly  rests. 
Tbe  apparatus  used  for  this  purpose,  be- 
ing snch  as  is  commonly  nsed,  was  a  Jack- 
screw  with  a  chain  attached  to  it,  com- 
posed of  iron  links,  the  iron  being  three- 
eighths  of  an  Inch  In  diameter.  The  power 
Is  applied  by  means  of  the  JackHscrew,  and 
tbe  chain  should  be  of  snflactent  strength 
to  stand  •neb  a  tension  as  may  be  neces- 
sary to  overcome  the  resistance  of  tbe 
spring.  Tbe  evidence  tended  to  show  that 
the  engine  was  heavier  than  those  gener- 
ally nsed,  and  the  spring  stronger.  Tbe 
Jack-screw  and  chain  were  adjosted  to  tbe 
spring  inside  the  wheels,  and  wore  being 
operated  by  one  or  two  men  in  a  pit  be- 
neath, while  the  foreman,  standing  oat- 
side  tbe  wheels,  was  assisting  by  holding 
a  chisel  in  a  hole  so  as  to  prevent  tbe  re- 
coil of  tbe  spring,  as  we  nnderstand  tbe 
ease.  The  foreman  called  tbe  plntntilf 
from  other  work  to  take  hJs  place.  Wblle 
the  plaintiff  was  thus  engaged  tbe  chain 
broke,  and  the  r<woil  of  the  spring  hnrled 
the  chisel  so  violently  against  the  plaintiff 
that  it  broke  tbrongb  the  roof  of  his 
month.  This  same  Jack-screw  and  chain 
bad  been  constantly  osed  for  snch  par- 
poses  for  several  years.  The  chain  had 
broken  before,  when  in  nse  in  the  same 
way,  and  it  may  be  inferred  from  some  of 
theevidencethat  It  had  broken  more  tiian 
once;  for  tbe  foreman  testified  that  when 
it  broke  it  was  "generally "caused  by  a 
twist  or  a  kink  in  tbe  chain.  There  was 
no  proof  that  the  chain  was  twisted  or 
hlnked  on.  this  occasion.  The  verdict  was 
Justified  by  the  evidence  going  to  show 
that  the  defendant  had  been  negligent  in 
supplying,  for  the  nse  of  its  servants  for 
such  pnrpodeSf  ao  appliance  wblch  was 
not  reasonably  safe;  in  keeping' it  for  nse 
long  after  its  unfitness  had  been  demon- 
strated by  actnal  breakage,  and  in  view 
of  tbe  fact  that  it  was  to  be  used  and  was 
used  with  an  unnsaally  beavy  engine, 
with  correspondingly  strong  springs,  as 
may  be  Inferred.  Tbemostsignlflcantfacts 
are  tbat  sneh  work  had  to  be  frequent- 
ly done;  that  this  was  the  only  means, 
and  the  only  apparatus,  provided  for  do- 
ing It ;  that  the  chain  had  broken  before, 
but  a  stronger  one  had  not  been  provided; 
tbat  it  broke  on  this  occasion,  and  from 
no  other  canse,  so  far  as  appears,  than 
tbat  its  inherent  strength  was  not  suffi- 
cient to  stand  tbe  strain  necessury  to  be 
put  upon  it.  The  plaintiff  knew  nothing 
about  tbe  apparatus,  of  which  be  could 
see  butlittle  from  tbe  position  heoccupied. 
Certainly,  as  against  the  verdict  of  the 
Jury,  it  cannot  be  said  tbat  he  was  guilty 
of  contributory  negligence.    Nor  can  the 


verdict  be  disturbed  byieaaoo  of  the  in- 
Jury  being  legally  attribatable  to  the  neg- 
ligence of  fellow-servants.  No  negligence 
is  apparent  except  tbe  negleet  of  the  daty 
to  whicb  we  have  referred,  resting  upon 
tbe  defendant,  and  from  which  duty  it 
cannot  free  itself  by  ddegating  its  perform- 
ance to  some  agent.    Order  afllrmed. 

VANDBRBtjaaB,  J.,  did  not  sit.  Mitch- 
KLt,,  J.,  was  absent  when  tlie  decision  was 
filed,  and  did  not  participate  in  it. 


Nbiaon  v.  Hanson. 

(Sufyreme  Court  af  MUmetota.   April  8, 1891.) 

Rionn  or  VmKzton—WASLVaM  to  Kaxs  Fatuxxts 
— CAxasuj.Tioir  ov-Cohtbaot. 

1.  The  porcbaser,  nnder  a  oontraet  tor  the 
sale  of  land,  being  Ln  default  in  respect  to  ttae 
payments  to  be  made  by  him,  tuad  the  veodcar 
seeking:  the  cancellation  of  tbe  oontzwst  on  that 
ground,  it  is  proper  for  the  court  by  its  Judg- 
ment to  cancel  the  oontraot,  uiless,  within  s 
reasonable  time  fixed  by  the  court,  mtyment  be 
made  at  all  which  may  he  dne  at  suSi  time,  in- 
cluding a  sum  not  due  at  ttae  time  the  deoiaion  is 
made. 

a.  Aoceptanoe  by  the  vendor,  during  the  trial 
of  snch  an  action,  of  a  ipart  of  diefcmonntthendne 
him,  does  not  impair  his  right  to  such  a  Judg- 
ment. 
{SyUabu*  by  the  Court) 

Appeal  from  district  coart,  Watonwan 
ooon^;  Srvxbance,  Judge. 

J.  W.  Seager,  for  appellant.  Kneffher  <ft 
F^nntlerojr,  for  respondent. 

Dickinson,  J.  This  is  an  action  for  tbe 
cancellation  of  a  contract  executed  between 
these  parties  in  July,  1887,  for  tbe  sale  of 
land  by  the  plaintiff  to  the  defendant,  the 
cause  of  action  being  tbe  default  of  the  de- 
fendant to  perform  the  conditions  of  the 
contract  in  respect  to  tbe  payments  to  be 
madebyhim.  Tbecontract required thede- 
fendant  to  make  paynipnts,  with  interest, 
as  follows :  f  100  a  t  tbe  time  of  making  the 
contract,  which  was  paid  ;  $600,  January  1, 
1888,  of  which  sum  only  9262  bas  been  paid, 
tbat  payment  having  been  madeJanaryaO, 
1888;  9176.  January  1,1889,  which  was  paid 
and  accepted  October  2, 1889,  during  the 
trial  of  this  action;  and  9175,  January  l, 
1890.  which  has  not  been  paid.  He  was 
also  to  assume  and  pay  an  existing  mort- 
gage upon  the  land.  If  default  should  be 
made,  the  contract  was  to  be  void  at  tbe 
election  of  tbe  plaintiff;  time  being  de- 
clared to  be  of  the  essence  of  the  agree- 
ment. The  court  rendered  its  decision  De- 
cember 2, 1880,  ordering  Judgment  for  tbe 
cancellation  of  the  contract,  nnlees  tbe 
plaintiff  should,  on  or  before  January  20. 
1890,  pay  the  balance  remaining  unpaid  of 
the  9000  wblch  was  payable  January  1. 
1888;  and  also  tbe  9176  which  was  to  be- 
come payable  January  1, 1890.  This  was 
not  done,  and.  Judgment  having  been  en- 
tered in  accordance  with  the  order,  tbe  de- 
fendant proHecutcs  this  appeal.  It  Is  un- 
necessary to  consider  by  what  course  of 
conduct  on  his  part  the  plaintiff  might 
himself  have  pffectuaUy  terminated  tbe 
contract  rights  uf  the  defendant.  The 
Judgment  does  not  rest  on  the  ground 
tbat  the  contract  had  been  annnUed.  and 
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the  rifl^ita  of  th*  dflfendant  onder  it  ta<- 
mlnated,  merely  by  the  election  or  acta  of 
tbe  plalntUt.  AltbouKb  the  contract  bad 
not  bewi  tboi  annolled,  tbe  deteudant  be- 
ing to  default,  tbe  plaintUI  was  entitled  to 
invoke  a  cancellation  of  tbe  contract  by 
tbe  lodgment  of  tbe  court ;  and  In  sacb  a 
case  tbe  court  sbonld,  as  was  done,  &x  a 
reasonable  time  witbin  wblcb  tbe  party 
in  defaolt  sbonld  perform  bis  contract  ob- 
ligation, and,  in  the  erent  of  bis  failure  so 
to  do.  lodgment  sbonld  be  rendered  fore- 
closing him.  Tbe  decision  of  tbe  court  re- 
qniring  tbe  defendant  tocomplete  tbepay* 
ment,  by  Jaanary  30, 1890,  of  tbe  snm 
wblcb  sbonld  have  been  paid  more  than 
twa  years  prior  to  tbat  time,  is  not  sub- 
ject to  critlclsni.  Nor  was  there  any  im- 
propriety in  requiring  payment,  at  tbe 
time  fixed,  not  only  of  tbe  sum  wblcb  bad 
been  so  long  overdue,  but  also  of  tbe  fur- 
ther sum  of  9176  wbicb  would  become  doe 
before  that  time.  Tbe  Inrlsdietion  of  tiie 
court  was  to  be  exercised  to  tbe  end  of 
compelling  performance  by  tbe  party  al- 
ready in  default,  or  of  foreclosing  him  of 
tbe  right  to  perform.  It  was  a  proper  ex- 
ercise of  that  Jorisdiction  to  include  tbe  re- 
quirement tbat  tbe  detwdantshonld  witb- 
in tbe  reasonable  time  named  by  the  court 
pay  all  tbat  would  become  due  prior  to 
tbat  time;  or,  in  other  words,  that  be 
should  either  perform  his  contract  obli- 
gation by  that  time  or  be  foreclosed  of  his 
right  to  perform  thereafter.  Tbe  pay- 
ment and  acceptance,  daring  tbe  trial  of 
this  action,  of  tbe  f  17&  wbicb  became  due 
in  Janoaiy.  1889.  did  not  impair  tbe  right 
of  tbe  plaintiff  to  tbe  relief  which  was 
awarded  by  tbe  decision  and  Judgment  of 
the  court,  it  would  probably  have  been 
effeetnal  to  prrclode  the  idaintitf  from  re- 
sisting the  right  of  tbe  defendant  there- 
after to  complete  the  performance  of  tbe 
eontraet  on  tbe  ground  that  by  its  own 
terms,  or  by  the  election  of  tbe  plaintiff, 
the  eontiraet  had  become  null.  Bat.  as 
has  bean  already  said,  the  decision  and 
Judgment  do  not  rest  upon  tbat.ground, 
but  only  upon  tbe  default  of  tbe  defend- 
ant to  perform  either  witbin  the  times 
stated  in  the  contract,  or  witbin  the  fu^ 
tber  time  allowed  by  tbe  court  for  per- 
formance. It  is  not  important  tbat  the 
plaintiff  alleges  in  his  complaint  that  tbe 
eontraet  became  nvll.  The  relief  awarded 
Is  wltbtn  tbe  proper  scope  of  tbe  action, 
andsoeb  ak  the  facts  pleaded  lustlfled. 
Judgment  affirmed. 

MiTOEKbL  J.,  being  necesearlly  abseat 
when  this  decision  was  filed,  did  not  take 
part  in  It. 


POWBIX  ▼.  HEI8L.SR  St  «/. 

(Supreme  Court  qf  Mtinnetota.   April  8,  ISBl.) 

ArrsAi.— OMSonoxa  hot  Masb  B>i/>w — Bsid- 
WaxiT  Bonds. 

1.  In  an  action  to  recover  ttie  price  paid  for 
town  tMnds  sold  to  tbe  plaintiff  bvt&e  defendanta 
SI  agects  of  the  town,  the  plaintiff  based  his 
right  of  recovery  on  the  theory  alleged  In  his 
oomplsiiit  as  a  fact  that  the  law  authorizing  the 
eseoutlOB  of  the  bonds  was  onconstitntlonsl. 
tbe  ooQtt  so  ruled  at  the  trial,  and  this  was  ao- 
4ulew9ed  in.    EMd,  that  on  appeal  the  plaintiff 


will  not  be  tieard  to  ooatond  to  the  eontney,  as  a 
reason  tor  a  reversal. 

2.  The  plaintiff  porohaaed  tbe  apeciflo  iMnda 
knowing  that  they  were  Issued,  pnrsnant  to  a  spe- 
cial statat«,  to  raise  money  to  be  expended  for  the 
purpose  therein  stated;  that  the  agents  receiving 
the  price  of  t^e  bonds  would  so  expend  the  money 
for  a  purpose  not  beneficial  to  them.  Held,  that 
after  tbe  agenta  bad  thoa  expended  tbe  money  re- 
ceived for  the  bonds  they  were  not  peraonally 
liable,  even  though  the  bonds  were  void  by  res- 
son  of  the  statute  being  nnoonstltntionat. 

8.  Evidence  held  to'  Justify  granting  a  new 
trial  as  to  ttvo  of  the  defendants,  under  the  rule 
in  Hl<dn  V.  Stone,  18  Ifinn.  48i,  (GMi.  89B.) 
(SvUoJbiM  hy  Oi*  Court.) 

Appeal  from  district  court.  Steams 
eoonty;  8KARI.K,  Judge. 

RegruiMa  A  StewAtt,  for  appellant.  D. 
W.  Braekazt  and  Tb9o.  Bruener,  for  r»- 
spondents. 

Dickinson,  J.  The  facts  upon  which  this 
action  Is  founded,  as  shown  by  the  case, 
are  as  follows:  In  1878  a  special  law  was 
enacted  by  the  legislature  (chapter  126)  in 
terms  authorising  cwtain  towns,  includ- 
ing tbat  of  Lake  Henry,  to  issue  town 
bonds  for  tbe  purpose  of  raising  moarty  to 
supply  seed  wheat  to  sutierers  from  tbe 
ravages  of  graseboppers.  Pursuant  to 
that  aet  tbe  bonds  of  tbe  town  of  Lake 
Henry  were  Issued,  payable  to  this  plain-' 
tiff,  to  tbe  amount  of  f 2,500.  and  the  de- 
futdants  were  designated  and  acted  as  a 
committee  or  agents  of  tbe  town  for  their 
negotiation.  Tbe  plaintiff  purchased  tbe 
bonds  at  their  face  value,  paying  that 
sum  to  tbe  defendant  Heisler,  who  expend- 
ed all  of  it,  excepting  (66,  in  the  purchase 
of  wheat.  The  $56  was  used  by  Heisler 
for  bis  expenses  incurred  in  procuring  the 
wheat.  Tbe  wbeat  was  distributed,  and 
promissory  notes  for  payment  were  taken 
from  the  persons  to  whom  it  was  supplied. 
These  notes  amonnted  to  (2,500,  and  were 
payable  either  to  tbe  town  or  its  commit- 
tee, or  else  to  tbe  committee  alone.  Col- 
lections were  afterwards  made  by  tbe  de- 
fendants on  these  notes,  and  the  proceeds 
paid  to  the  plaintiff,  to  be  applied  on  tbe 
bonds.  Of  tbe  amounts  collected  on  these 
notes,  however,  9200  was  retained  by  tiie 
committee,  and  paid  as  attorney's  fees 
and  expenses  in  certain  litigation,  tbe  nat- 
nre  of  which  is  not  clearly  disclosed  by  the 
evidence.  When  tbe  plaintiB  purchased 
tbe  bonds,  be  knew  tbe  purpose  for  which, 
and  tbe  authority  under  wblcb,  they  had 
been  issoed.  The  court  cbarized  tbnt  the 
plaintiff  might  recover  against  the  defend- 
ants whatever  they  bad  collected  on  the 
notes  and  bad  not  paid  over  to  tbe  plain- 
tiff, and  tbat  tbe  recovery  should  include 
tbe  966  retained  out  of  tbe  money  received 
for  tbe  bonds,  with  interest,  and  the  $200 
eoUected  and  applied  in  payment  of  the 
expoises  of  tbe  litagation  referred  to.  Tbe 
Jury  rendered  a  verdict  against  tbe  defend- 
ant Heisler  alone  for  tbe  amount  of  tbe 
9200  and  tbe  966  and  interest. 

Tbe  plaintiff,  in  bis  complaint,  alleged 
tbat  tbe  legislative  act  authorizing  the  is- 
suing uf  these  bonds  was  unconstitutional 
and  void,  and  that  the  bonds  were  for 
tbat  reason  void;  and  at  the  trial  the 
court  in  effect  BO  instructed  the  Jury.  To 
ibis  neither  party  took  exception.    It  is 
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apparent  that  tlie  caae  waa  tried  and  de- 
termined upon  that  theory,  both  by  the 
parties  and  by  the  eoort;  bat  now,  on 
this  appeal,  the  plfdntiff  contends  that  the 
law.  waa  not  nneonstltationsl.  and  asks 
that  It  be  so  determined  by  this  eoart. 
The  quMCion  is  not  property  Involved  In 
this  appeal,  and  we  do  not  decide  it.  The 
plalnnfl  most  be  taken  to  have  asserted 
and  ronceded  for  the  purposes  of  the  trial 
and  determination  ol  this  action  that  the 
law  was  anconstltntional,  and  the  bonds 
Invalid ;  and,  the  eoort  bavlag  disposed 
of  the  ease  upon  that  theory,  the  plalntlO 
cannot  now.  and  in  the  same  acnon,  ask 
that  the  opporiteriew  be  adopted  as  a 
premise  from  which  to  claim  that  tlie  trial 
and  determinatton  were  erroneoos.  What 
was  ttaas  conceded  by  the  parties  and 
rnled  by  the  conrt  is  to  be  taken  as  tlie 
la  w  (or  the  decision  of  the  case.  We  there- 
fore aarame  that  the  bonds  were  invalid 
beeaase  of  the  act  anthorlring  them  being 
nnconstltutional.  The  tnrther  contention 
between  the  parties  is  aa  to  whetlier,  the 
bonds  being  void,  tlie  plaintiff  Is  oititled 
to  recover  from  the  defeudants  the  par- 
chase  money  paid  therefor.  The  eladm  of 
the  plaintiff  Is  that  he  Is  so  entitled  to  re- 
cover on  the  ground  of  a  failure  of  consid- 
eration. No  such  legal  liability  can  be 
deemed  to  rest  on  the  defendants  under 
the  circumstances  of  this  case.  Otis  v. 
Cullom,  02  D.  8.  447.  The  platntIB  pur- 
chased these  speciHc  bonds  fully  knowing 
the  facts.  He  knew  that  they  were  Issued 
pursoant  to  the  special  la  w,  and  for  the  pur- 
posespedfledln  tbelaw ;  that  these  defend- 
ants were  mere  agents,  to  dispose  of  the 
bonds  in  order  that  funds  might  be  raised 
to  be  expended  for  a  purpose  not  beneil- 
dal  to  them,  and  in  wbldi  they  had  no 
personal  interest.  The  bonds  did  not  rep- 
resent any  obligation  of  the  defendants. 
They  are  not  chargeable  with  any  decep- 
tion or  wrong,  nor  with  any  implied  guar- 
anty, or  with  any  breach  of  duty,  either 
legal  or  moral,  in  selling  the  bonds,  ex- 
pending the  money  in  the  purchase  of 
wheat,  and  in  distributing  it,  as  was  con- 
templated by  the  special  law,  and  as  the 
plaintiff  expected  would  be  done.  Having 
thus  expended  the  money  tor  the  purpose 
contemplated,  although  It  be  conceded 
that  the  law  was  unconstitutional,  no  le- 
gal principle  would  Justify  holding  the  de- 
fendants personally  liable  to  repay  a  like 
sum  to  the  plaintiff.  The  plalntitt,  there- 
fore, cannot  succeed  in  his  appeal  from  the 
order  refusing  •  new  trial  as  to  the  de- 
fendant Helsler. 

The  verdict  of  the  ]ary  having  been 
against  the  defendant  Helsler  alone,  the 
court  granted  the  plalntlfTs  motion  for  a 
new  trial  as  to  the  other  two  defendants. 
Winter  and  Wendeler,  contingent,  how- 
ever, upon  their  neglect  to  file  a  stipula- 
tion consenting  that  judgment  tor  the  sam 
awarded  against  the  defendant  HelRler  be 
entered  also  against  tbem.  In  behalf  of 
those  two  defendants  (who  are  treated  In 
both  briefs  as  appellants,  althongh  the 
record  does  not  show  any  appeal  by  them) 
It  Is  urged  that  the  evidence  woald  not 
have  Jnstlfled  a  conclaelon  that  they  re- 
ceived or  had  the  benefit  ol  any  ol  the 
money  which  Is  the  basis  of  the  recovery 


against  Heislar.  To  the  sxteAt  or  tiw  fSOO 
involved  In  the  recovery  thet«  was  evi- 
dence reasonably  tending  to  afaow  that  it 
waa  used  for  the  common  beoeflt  of  all 
the  defendants,  and  under  the  rule  In  Hicks 
T.  Stone.  18  Minn.  4S4>  (Oil.  MS,)  and  many 
other  declslOBS  following  that,  the  order 
should  be  affirmed.    Order  aflnned. 

MrrcBRLL,  J.,  being  nsessaarily  absent 
when  this  decision  waa  filed,  dM  not  par- 
ticipate therrin. 


W.  B.  Clamk.  iMVasnmfTOiKT.McNAOOH- 

TON. 

(BuproM  Camn  tf  Mkwetom.  Apms,t8in.) 
Aonos  oir  Non— Plsadixo — ^Bvrosircs  or  TTsust. 

1.  A  reply,  in  an  action  on  s  promiasory  note, 
oonatmed  as  patting  in  isaoe  the  atlegatiOD  of  the 
answer  (in  wblch  the  detenae  tt  «Mly  was  made) 
that  the  note  waa  given  in  reaawal  of  a  former 
note.  Henee  the  datondant  waa  eatttled  to  give 
evideBce  of  wsuj  in  the  note,  as  ttaeogh  U  were 
aa  ortaLnal  and  not  a  reaewal  aote. 

3.  Evldenoa  held  sn/Dctent  to  aast^Ui  the  de- 
fense of  nsaiy. 
(iSyOabiM  hv  the  Cowrt.) 

Appeal  from  district  court,  Hentiepta 
coonty;  Hicks.  Judge. 

Cobb  A  Wbeelwrigbt,  for  appellant. 
Hart  <§  Brewer,  for  respondent. 

DiuKiNSOit,  J.  TMsaittion  is  tor  the  re- 
covery of  the  amount  of  a  promissory  note 
made  by  the  defendant  to  the  plaintilf, 
July  10,  1889,  for  the  payment  al  f868, 
with  Interest  at  the  rate  of  10  percent, 
per  annum,  and  payable  three  months 
after  Its  date.  It  Is  alleged  In  defense  that 
this  note  was  given  to  renew  a  former 
note  for  the  same  amount,  which  the  de- 
fendant had  given  to  the  plaintiff  In  April. 
1889,  upon  a  loan  from  the  plaintiff  to  the 
defendant  of  f$38;  that  the  orlgtaialnota 
was  nsuriouB,  Interest  in  excess  of  the  law- 
ful rate  being  computed  and  Included  In 
tbe  sum  for  which  the  note  was  given.  It 
Is  also  alleged  that  Interest  at  a  usnrloua 
rate  was  paid  by  the  defendant  on  the 
note  sued  on,  and  at  the  time  that  note 
was  given.  A  verdict  waa  returned  for 
the  defendant,  the  court  refused  a  new 
trial,  and  tbe  plaintilf  appealed  to  thla 
court.  The  appellant  makes  the  points: 
(1)  That  the  court  erred  In  receiving  the 
testimony  of  the  defendant  showing  tbe 
payment  of  interest  in  excess  of  tbe  lawful 
rate  on  tbenote  sued  on;  and  (3)  that  the 
evidence  did  not  lustlfy  the  conclusion 
that  there  had  been  any  usurious  agree- 
ment affecting  the  legal  rtdldlty  of  thla 
note. 

1.  There  was  no  error  In  receiving  the 
evidence  Just  referred  to.  The  statement 
of  one  reation  for  this  conclusion  will 
suffice,  without  considering  whether  the 
rnling  should  not  be  sustained  npun  other 
grounds  also.  While  the  answer  alleges 
that  the  note  In  suit  was  given  In  renewal 
of  a  former  note,  this  was  not  admitted 
by  the  reply,  and  Is  deemed  to  have  been 
put  in  issue  by  the  general  denial  of  what 
Is  not  there  " specifically "  admitted.  It 
may  be  that  tbe  reply  should  be  deemed 
to  admit  the  giving  of  the  former  note, 
but,  even  it  this  be  Indirectly  admitted,  it 
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to  not  admitted,  oor  does  it  f<rilow,  eren 
aa  an  Inferenee,  that  the  note  laat  f^ven 
was  a  mwwal  of  the  Indebtednese  evi- 
denced by  the  foriBer.  Nor  doeii  It  appear 
from  the  testimony  of  fhe  wftnesa  Pennejr 
that  aueb  waa  the  fact;  and,  even  It  Pen- 
ney had  testified  that  this  waa  a  renewal 
note,  the  evidence  in  question  would  atUl 
have  been  admissible,  so  long  as  that  was 
a  matter  In  Issue,  not  admitted  by  the 
plaintiff.  The  making  of  this  note  was 
admitted  by  the  defendant,  and  tbispWiiMi 
tnele  entitled  the  platntlft  to  recover  on  it. 
If  the  debt  evidenced  by  this  note  was 
originally  nsurlouB,  whether  that  debt 
waa  created  at  the  time  of  the  giving  of 
the  former  note,  the  note  In  suit  being 
merely  a  renewal,  or  was  created  when 
this  note  was  given,  ttato  being  the  <»lgi- 
nal  Gcntraot  and  not  a  renewal,  the  de- 
fendant was  entitled  under  his  answer  to 
show  that  fact  (osnry)  as  a  defense.  As 
the  plaintiff  by  its  reply  denied  that  this 
was  a  renewal  note,  and  as  the  plaintiff 
might  support  its  denial  by  rebottlag  evi- 
dence going  to  show  t&at  this  was  aa 
original  contract,  unconnected  with  any 
former  transaction,  the  defendant  was  en- 
titled to  show  that  interest  at  an  nnl aw- 
ful rate  was  charged  and  paid  on  this 
note. 

3.  The  evidence  showed  that  tkto  was  a 
renewal  of  a  former  note.  The  appidlant 
c(Hi  tends  that  the  evidence  does  not  show 
that  usurious  interest  was  reserved  or  re- 
ceived pursuant  to  an  agreement  of  the 
parties;  that  ttiere  was  no  contract  or 
agreement  in  vol  ring  the  elMnent  of  nsnry. 
This  contention  cannot  be  sustained.  It 
appears.  If  the  defendant's  testimony  is  to 
be  bdieved,  that  the  defendant  borrowed 
and  received  from  the  pMntitf  the  sum  of 
f8S3.&0,  and  that  the  plaintiff,  by  Its  agent, 
made  out  a  note,  which  the  defendant 
signed,  for  the  payment  of  f  868,  payable 
three  months  thereafter,  and  that  It  was 
understood  that  the  Interest  was  added 
to  the  sum  loaned  to  make  up  the  amount 
of  tbenote.  Otherwise  there  wasno  agree- 
ment concerning  interest,— nothing  said 
about  it.  In  contending  that  there  was 
no  proof  of  an  agreement  involvlnit  the 
element  of  usni7,  the  appellant  ignores 
the  written  contract,  and  thenoteinade  by 
the  defendant  and  accepted  by  the  plain- 
tiff in  consideration  of  the  loan  (as  the  de- 
fendant testified)  of  988SJS0,  whereby  the 
defendant  promised  to  repay  98W  three 
months  thereafter.  If  only  the  sum  stated 
was  loaned,  this  was  an  agreement  for  the 
payment  of  Interest  at  the  rate  of  about 
16  per  cent,  a  year.    Order  affirmed. 

VAMOEnBDBOH,  J.,dldnotstt,  and  Mitoh- 
ELL,  J.,dld  not  participate  In  the  decision, 
being  absent  when  the  same  was  made. 


FkOST  v.  BTEKL.B. 

(Supreme  Court  of  MinnewttL   April  2, 1891. ) 

HosBAVD  Ain>  WiVK— Wm'B  SaPuu.Ti  PaorsnTj 
— PsAUsuuRrr  CoNvrrAHOSB — Busdut  or  Fboov 
— IsBBMnmnM  to  Wivb. 
1.  A  flndins  tiist  Umd  purchased  and  con- 
veyed to  the  win  of  an  insolvent  debtor  was  paid 
for  by  bar  with  her  own  mosey,  held  JnstUIea  hjr 
tbeevidonoe. 


2.  A  creditor  who  woeM  avefl  himself  of  the 
benefit  of  section  8,  o.  48,  Gen.  St  1878,  (making 
conveyanoeB  to  another  peraon,  when  theooasidw- 
ation  is  paid  for  by  the  debtor,  preaomptlvaly 
fraadtUenl,  and  resnltin^  in  a  trust  In  favor  of 
creditors,)  has  the  burden  of  showing  the  fact 
that  the  consideration  was  paid  by  the  del>tor. 

8.  A  recognition  and  payment  in  good  telth 
by  an  Insolvent  husband  to  ills  wife  of  an  actual 
Indebtednees,  with  oompoond  interest  aooording 
to  their  agreement,  as  to  which  a  right  of  recov- 
ery would  bare  been  barred  by  the  statute  of  lim- 
itations, Is  not  a  fraud  upon  bis  creditors :  nor  Is 
an  agreement  by  the  hnsband  to  pay  to  the  wife 
rent  for  premises  ooeupled  by  them,  bat  pur- 
oliased  with  her  money,  necessarily  fraudnlent 

i.  The  statute  above  cited  ia  not  applicable 
to  the  oaae  of  a  debtor  eacpesdinc  his  mefos  in 
permanent  imnc«y«neinta  oa  the  tand  of  aaother, 
(his  wife.)  Nor  Is  this  a  fraud  upon  ocedltors  If 
such  espendituree  are  made  In  good  faith,  is 
repayment  of  an  existing  indebtedness  to  the 
owner  of  the  estate  thus  improved. 
{Syllabv*  b]/  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Hookbb,  Jndgs. 

Fred  W.  Seed,  for  appsUant.  Bajraee 
4t  Ohaae,  tor  respondent. 

Hkxrhmin,  J.  The  defendant  has  been 
a  married  woman  since  1861.  The  i^ain- 
tiff  Is  a  judgment  creditor  oL  her  husband, 
J.  A.  Steele,  the  Judgment  having  been  re- 
covered In  1884,  for  a  debt  which  had  ex- 
isted for  more  tbaa  It  years  prior  to  that 
time.  In  18»7  a  Mt  of  land  in  the  city  of 
Minneapolis  was  purebased  and  conveyed 
to  the  defendant,  on  wUch  a  dwelling- 
house  was  snlMeqnently  erectsd,  and  the 
place  has,  since  some  time  after  the  com- 
mencement of  this  aetion,  been  occupied 
by  the  defendant  ^nd  bar  husband  as  thetr 
homestead.  The  plaintiff,  alleging  that 
the  consideration  for  the  purchase  of  this 
property  was  paid  by  the  defendant's  hus- 
band, and  that  the  conveyance  was  madie 
to  the  defendant  for  the  purpose  of  de- 
frauding the  creditors  of  her  husband.  In- 
vokes the  application  of  section  8,  c.  48, 
Gen.  St.  1878,  and  prosecutes  this  sction 
to  have  a  trust  declared  and  enforced  In 
his  favor,  as  respects  such  land,  for  the 
purpose  of  satisfying  hto  ]udgm«iti  The 
court  found,  among  other  things,  that  the 
land  In  question  was  bought  and  paid 
tor  by  the  defendant  with  her  own  money ; 
that  the  money  used  in  the  construction 
of  the  dwelUng-honse  thereon  was  in  part 
furnished  by  the  defendant,  and  in  part 
by  her  husband,  from  bis  earnings  in  the 
practice  of  his  prolfessioa  as  a  physician ; 
that  there  was  no  Intent  to  defraud  the 
creditors  of  the  husband,  bat  that  the  de- 
sign and  purpose  of  both  was  to  secure  a 
house  and  lot'  as  a  homestead.  In  review- 
lug  the  finding  that  the  land  waa  paid  for 
by  the  defendant  with  her  own  money, 
we  are  led  to  consider  briefly  the  source 
from  which,  aecovding  to  the  evidence, 
she  procured  the  money.  It  appears  that 
priortoand  aftwthe  defendant's  marriage 
she  loaned  money  to  her  hnsbaad  to  the 
amount  of  overfSOO.  About  the  year  Wf4 
the  defendant's  husband  purchased  for  her 
In  the  state  of  Illinois,  where  they  then 
lived,  a  lot  of  land,  and  erected  a  bouse 
thereon  for  a  home.  Tbe  title  was  taken 
in  the  name  of  the  defendant,  with  the 
view,  as  the  evidence  goes  to  show,  of  ex- 
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tinsniBhtng,  by  ttaia  means,  the  debt  of  tbe 
baaband  to  her.  Without  dwelling  apon 
the  partlcalan  of  this  tranasetlon,  wbleta 
creditorado  notappearto  baveqnnitioned 
'While  ahe  held  tbe  property,  we  will  only 
aay  that  we  conalder  that  the  caae  Juati- 
fiee  the  conclusion  that  tbia  became  ber 
property  In  good  faith.  The  fact  that  ber 
onaband  contributed  somewhat  to  the 
conatmction  of  the  bouae  (beyond  what 
be  waa  owing  to  ber)  by  procuring  aome 
of  hia  debtors,  whose  debts  were  uncol- 
lectible, to  work  on  tbe  buose.  Is  not  in- 
cunaiatent  with  an  honest  purpose,  nor 
necessarily  prejndictal  to  the  husband's 
creditors.  About  nine  years  prior  to  the 
purchase  of  the  property  now  in  question 
the  borne  in  lUlnola  was  sold  for  f  2,500, 
that  being  some  91,100  in  excess  of  what 
It  bad  cost,  and  tbe  defendant,  with  ber 
husband,  removed  to  this  state.  The 
money  realised  from  tbe  sale  in  niluois  she 
loaned  to  him,  as  the  testimony  goes  to 
show,  with  the  agreement  tbat  another 
home  sho«ld  be  purchased  for  her.  He 
also  agreed,  according  to  tbe  eridenoe,  to 
pay  her  compound  interest  for  the  use  of 
tbe  money  at  the  rate  of  10  per  eent.  a 
year.  After  coming  to  Minneapolis  a 
boose  was  purchased,  with  a  10-yeara 
lease  of  tbe  land  on  which  It  stood,  for  the 
sum  of  92.100,  wbkh  was  paid  by  the  de> 
tendant's  husband  from  time  to  time  prior 
to'1884,  such  payments  being  intended  to 
be  applied  on  the  debt  owing  to  the  wife. 
It  appears  to  hare  l>sen  intended  by  both 
parties  tbat  the  lease  should  run  to  tbe 
defendant,  bnt  it  was  afterwards  dtscor- 
ered  that  it  had  been  made  to  ran  to  the 
husband.  The  testlmopy  is  that  tbe  boa- 
band  agreed  to  pay  bis  wife  as  rent  tor  this 
pince,  where  they  lived  tor  some  eight 
years,  the  som  of  926  a  month.  This 
house  was  sobseqaentiy  sold,  and  the  de- 
fendant received  iJie  price.  From  time  to 
time  tbe  defendant's  husband  made  pay- 
ments to  her  In  money,  on  account  of  tlie 
debt  owing  to  her,  in  addition  to  what  be 
paid  for  the  purchase  of  the  house  and 
lease.  The  lot  in  question  was  purehatied 
in  1887.  tbe  price  paid  therefM*  being  f 3,- 
660.  We  think  that  the  case  Jnstlfled  the 
finding  of  the  coort  that  tlds  purchase 
price  was  paid  ont  of  the  money  belongring 
to  the  defendant,  and  acquired  by  her  in 
the  manner  above  Indicated,  and  that  it 
waa  not  paid  1^  her  husband.  This  being 
the  tact,  the  statute  above  cited,  making 
conveyances  presomptlvidy  fraudulent  and 
resulting  In  a  trust  in  favor  of  creditors, 
where  theconalderatlon  is  paid  by  another 
than  the  grantee,  would  be  Inapplicable. 
Before  the  plaintiff  can  secure  any  advan- 
tage from  that  statote  tt  moat  be  shown 
that  the  defendant's  husband  really  paid 
the  purchase  price.  As  to  this  the  burden 
is  on  the  plaintiff,  although  if  that  fact 
were  established  a  presumption  of  fraod 
woold  follow,  and  It  would  then  be  incum- 
bent on  thedsfendant  todlspruve  It.  This 
burden  of  proof  being  upon  tbe  plainttit, 
we  do  not  feel  that  the  ease  would  Justify 
ns  in  setting  aside  tbe  conclusion  of  the 
trial  court.  Involved  in  tbe  findings,  to  the 
effect  that  the  money  acquired  by  tbe  de- 
fendant from  her  husband  since  they  came 
to  Minnesota  was  in  reality  and  in  good 


faith  a  repayment  of  an  existing  Indebted- 
ness. Tbat  there  was  a  real  Indebtedness 
to  tbe  extent  of  the  92,600,  with  aocuun- 
latlng  interest,  may  well  be  accepted  as 
the  fact.  While  the  evidence  may  lead  to 
a  suspicion  that  there  may  have  been  a 
diabonest  purpose  to  swell  tbe  amoont  of 
the  indebtedness,  yet  in  view  of  tbe  rela- 
tions of  the  parties,  between  whom  act- 
ual bona  Me  business  transactions  might 
reasonably  be  expected  to  be  conducted 
upon  more  liberal  terms  than  is  nsoal 
among  strangers,  w«  are  not  prepared  to 
■ay  that  the  decision  nf  the  trial  court  was 
not  Justified.  The  recognition  of  tbe  debt 
as  still  subsisting,  and  making  payments 
on  it,  attar  a  right  of  recovery  would  have 
been  barred  by  tbe  statute  of  limitations. 
Is  not  a  fraud  as  to  creditors.  Nor  woold 
an  agreement  to  pay  compoond  interest 
Involve  snch  fraod.  Tbe  same  may  be  said 
as  to  the  agreemeat  by  the  busband,  if 
made  in  good  faith,  to  pay  to  bis  wife  a 
rental  upon  her  property  oecopled  by  tbe 
family  as  a  home,  although  soch  a  trans- 
action may  well  be  viewed  wltb  sospielon. 
The  further  question  is  aa  to  whether  a 
case  of  fraod  ns  toeredltors  issbown  from 
the  fact  tbat  tbe  defendant's  husband  con- 
tributed from  his  earnings  to  the  construc- 
tion of  tbe  house  on  this  lot.  so  tbat  to 
that  extent  the  property  sboold  be  deemed 
chargeable  In  favor  of  creditors.  Thebnr- 
den  was  upon  the  plidntitf  to  show  the 
transaction  to  be  of  sneb  a  nature  that, 
aa  to  credlton  of  the  hnsband,  it  should 
be  deemed  fraudulent.  As  to  this  matter, 
the  provisions  of  the  statute  (sections  7, 
8,  c.  4S,  Osn.  St.  1878)  are  not  applicable. 
By  the  terma  of  tbe  statote  tiie  resnlting 
tmat  there  contemplated  only  arises  upon 
a  grant  of  an  estate  to  one  person  opon  a 
consideration  therefor  paid  by  another. 
It  arises.  If  at  all,  at  tbe  time  of  the  pnr- 
chase  and  eonveyanee,  and  the  statote 
does  not  apply  to  the  case  of  Improve- 
ments made  by  one  person  on  the  land  of 
another.  Caswell  v.  Hill,  47  N.  H.  407, 414; 
4  Kent,  (Jomm.  805.  As  to  the  evidence 
bearing  on  this  point,  aswell  aa  on  tbat 
previously  consider^.  It  may  be  remarked 
that  It  is  not  dear  or  satislaetoiy.  This 
may  be  partly  accoonted  for  by  the  fact 
that  a  certain  written  statement  of  tbe 
account  between  the  defendant  and  ber 
husband,  to  wbieb  tbe  teatimony  referred, 
waa  not  embodied  in  the  ease.  It  Is  not 
expressly  stated  in  the  findings  of  theooort 
whether  tbe  amount  paid  by  tbe  defend- 
ant's hnsband  for  the  construction  of  tbe 
bouse  was  intended  to  beapplled.and  was 
applied,  by  tbe  parties  aa  a  payment  on 
bis  Indebtedness  to  her.  The  evidence 
tends  to  show  that  tbe  partlea  did  so  ap- 
ply it,  and  on  this  tbeory  as  to  tbe  tact 
the  more  general  finding  ol  tbe  court  aa  to 
the  absence  of  fraud,  and  tbe  conclusion 
tbat  the  property  cannot  be.  subjected 
to  the  payment  of  the  husband's  debts, 
should  be  sustained.  Tbe  plaintiff  is  not 
entitled  to  a  reversal  upon  other  points 
to  which  we  do  not  deem  it  necessary  to 
particularly  refer.    Judgment  affirmed. 

Vandbbbursh,  J.,  did  not  sit.  Mitob- 
BL.L,  J.,  did  not  take  part  in  tbe  decision, 
being  absent  when  it  was  made  and  filed. 
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KOCOBIOOK  HABTmriNe-MAOBIMB  Oo.  T. 

Thompsor  et  ai. 

(Suprtme  Oourt  of  Mimutota.  April  t,  1891.) 

ComTBuanos  or  Ovirnuoi—'PASOL  ETXDBinn. 

By  the  temiB  of  a  writteo  oontraot  be- 
tween the  portiee  the  defeoidants  were  oonstltated 
the  plaintul's  agents  lor  the  sale  of  Its  harvest- 
io^-maoUnes  and  binding-twine.  The  contract 
contained  minnte  prorislona  relating  to  the  agenqr 
and  the  manner  in  which  it  was  to  oe  conducted, 
and  waa  obTioosly  intended  to  embody  the  whole 
contract  of  the  partiea  relating  to  the  sabject,  so 
that  proof  of  farther  oontemponmeons  agreeiaMnts, 
made  (n«Uy,  would  be  inadmissible.  The  con- 
tract ^so  gave  to  the  defendants  the  election  to 
purchase  the  twine  at  a  speoifled  price,  instead 
of  taking  it  for  sale  nnder  the  agency.  £eld, 
that  as  to  that  matter  the  written  contract  mast 
be  deemed  to  embody  the  whole  of  the  agree- 
ment then  made,  so  as  to  exclude  i^roof  by  parol 
vt  a  warraaty  of  the  quality  oC  the  twine. 
{SyUabM  by  the  Court) 

Appeal  Iron  dlatrlet  eoort,  Urant  eoun- 
tgr ;  Bbowm,  Jodgn. 

J.  W.  BayaoUa,  for  appellants.  Taylor, 
Cmlboan  A  Bbodea,  for  respondeat. 

DiGxiNBON,  J.    In  the  spring  of  1887  the 

?Ialntia  and  the  defendants  Oleson  and 
'hompsou entered  Into  a  contract  In  writ- 
ing, by  the  terms  of  wbicb  tbe  plaintiff 
constltated  tbe  said  defendants  its  agents 
for  tbe  sale  of  Its  harvesting  macblaes, 
binding  twine  and  wire  during  tbat  sea- 
son, and  wltbtn  certain  specified  territory ; 
and  tbe  defendants  accepted  sncb  agency. 
Tbe  written  agreement  sets  forth  at  con- 
sideralde  length  rarlous  obligations  im- 
posed and  assumed  by  tbe  respective  par- 
ties In  connection  with  tbe  agency,  which 
need  not  be  here  more  particularly  referred 
to.  It  is  necessary  to  direct  attention 
particularly  only  to  tbe  proTlsions  of  this 
contract  relating  to  the  subject  of  binding- 
twine.  It  specifies  the  price  at  which 
twine  was  to  be  supplied  or  charged  to 
tbe  agents,  and  the  price  per  pound  to  be 
allowed  them  as  commiaiilonB  for  selilng; 
but  it  further  contemplated  tbat  tbe 
agents  might  "purchase"  twine  from  the 
plaintifr,  and  specified  that  In  such  case 
an  allowance  of  20  per  cent,  ol  tbe  prices 
before  stated  should  be  made.  By  this 
action  tbe  plaintiff  seeks  to  recover  a  bal- 
ance nnpald  upon  what  Is  claimed  to  have 
been  an  account  stated  tor  twine  sold  to 
tbe  defendants  under  this  contract.  The 
d^endants  put  in  isane  the  statement  of 
the  account,  admit  the  purcbase  of  tbe 
amount  of  twine  claimed  by  the  plalntlO 
to  have  been  sold  to  them,  and  sets  up  a 
warranty  as  to  the  quality  of  tbe  twine, 
and  a  breath  ai  tbe  warranty.  It  appears 
tbat  the  warranty  relie<i  upon  by  the  de- 
fendants was  made.  If  at  all,  orally  at  tbe 
time  tbe  parties  entered  Into  tbe  written 
contract  above  referred  to,  and  that  there 
was  no  contract  made  at  any  other  time, 
except  that  the  defrodants  in  writing  or- 
dered the  twine  to  be  sent  to  them.  At 
the  trial  tbe  court  allowed  proof  of  the 
oral  warranty  contemporaneous  with  the 
malting  of  the  written  contract;  hntafter- 
wards,  deeming  this  to  have  been  error,  a 
new  trial  was  allowed  on  motion  ol  the 
plaintiff.  Tbe  defendants  appealed.  As 
wn  understand,  It  Is  not  claimed  tbat  the 


written  order  for  twine  to  be  sent  em- 
braced any  terms  of  a^nreeraent.  Being  a 
mere  order  for  goods,  It  would  not  exclude 
parol  evidence  of  any  agreement  of  the 
parties  pursuant  to  which  it  was  made. 
Furnace  Co.  v.  Qark,  42  Minn.  886, 44  N.  W. 
Bep.  121.  Inconslderlngwbetberthelonnal 
written  contract,  to  which  we  have  re- 
ferred, is  to  be  deemed  to  baveembodied  the 
whole  agreement  of  the  parties,  so  as  to 
exclude  proof  of  contemporaneous  oral 
representations  or  agreemetita,  we  seek  to 
apply  tbe  principles  laid  down  in  Thomp- 
son V.  lAbby,  34  Minn.  874,  26  N.  W.  Bep.  1. 
The  question,  then,  is  whether,  upon  its 
face,  this  written  contract  appears  to  em- 
body a  complete  expression  of  the  agree- 
ment of  the  parties,  so  tar  as  rdates  to  a 
sale  of  the  twine.  II  so,  proof  of  the  con- 
temporaneous negotiations,  representa- 
tloua,  or  agreements  should  not  be  re- 
ceived. Without  reciting  the  varlons  pro- 
visions of  this  writing,  so  far  as  It  relates 
to  tbe  agency  of  the  defendants,  we  will 
say  that  it  is  obviously  complete  in  itself, 
and  Intended  to  embody  tbe  contract  into 
which  the  parties  entered.  Other  stipnUi- 
tiom  prtor  to  or  contemporaneous  with 
the  making  of  this  contract,  could  not  be 
introduced  by  parol  proof.  Iteoold  aot 
have  been  shown,  for  instance,  that  the 
plaintiff  mads  any  oral  warrant}  as  to 
tbe  quality  of  tbe  twine  wbicb  it  was  to 
furnish  to  these  agents  tor  sale.  Thus  far 
there  can  be  no  doubt.  But  when  it  is 
eoDSldeicd  bow  the  agreement  respecting 
a  sale  of  twine,  instead  of  a  consignment 
for  sale  on  commission,  is  incorporated  in 
the  contract,  which  in  other  particulars  Is 
full  and  complete,  w«  are  led  to  the  eonda- 
ston  that,  as  to  sales  of  twine  contemplat- 
ed by  this  contract,  it  is  to  be  deemed  to 
express  fully  the  agreement  of  tbe  parties 
then  or  theretofore  made;  and  tbat,  as  to 
twine  then  ordered  by  the  defendants 
as  purchasers,  or  thereafter  ordered  with- 
out any  further  agreement  being  made, 
proof  of  a  warranty  made  orally  was  In- 
admissible. We  have  referred  to  the  pro- 
vision In  the  contract  contemplating  a 
purchase  of  twine,  at  tbe  election  of  the 
defendants,  instead  of  consignments  to 
and  sales  ny  them  as  the  agents  of  the 
plaintiff,  and  fixing  the  price  for  twine  to 
be  sold  to  them.  Tbere.are  other  provis- 
ions running  through  the  Instrument 
which  are  applicable  as  wdl  to  the  con- 
templated sale  to  the  defendants  as  to 
their  agency  for  the  plain  tlB.  For  in- 
stance, tbe  plaintifr  agrees  to  supply  all 
twine  ordered  so  long  as  its  stock  shall 
last,  and  tbe  defendants  agree  to  handle 
no  twine  obtained  from  any  other  source 
without  permission  In  writing.  Whether, 
if  this  agreement  were  not  thus  incorpo- 
rated in  tbe  contract,  which  la  its  gen- 
eral scope  and  terms  Is  certainly  and  ob- 
viously intended  to  embrace  a  complete 
agreement,  the  rule  excluding  parol  proof 
would  be  applicable,  we  do  not  assume 
to  decide.  The  completeness  of  the  eon- 
tract,  so  far  as  most  of  its  provisions  are 
concerned,  and  tbe  Intimate  relation  to 
these  of  tbe  provlHinn  respecting  sales  of 
twine,  instead  ol  an  agency,  are  impor- 
tant features  of  tbe  case.  As  this  is  the 
only  point  considered  by  the  court  below. 
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and  aa  the  decision  waa  right,  we  will  not 
consider  whether  the  order  is  sustainable 
on  other  groonds.    Order  atBrmed. 

VAKDBBBnBOH,J.,dldnotstt.    MlTCHELI., 

J.,  being  absent  when  the  decision  was 
filed,  did  not  participate  therein. 


Abbott  »t  al.  ▼.  Morrissbttb  et  ah 
(Suipreme  Court  of  JHnnesota.   April  2,  ISQL) 

MacsHAinca*  Iobhs— Action  oh  Comtbaotob's 
BoKs— FmsiNOs  OP  ComtT. 
1.  The  Buretle*  on  a  bond  executed  by  oon- 
traotois  to  a  land-owner,  pursuant  to  the  me- 
dumic's  lien  law,  are  liable  for  material  sold  to 
one  of  such  contractors  for  the  performance  of  the 
'oonstmction  contract,  the  other  contractor  hav- 
ing aadgned  hi*  interest  in  the  oontraot  tohia  oo- 
•ontnotor. 

S.  The  mere  fact  that  a  flndlng  of  the  ooort 
is  at  varianoe  with  the  issues  made  by  the  plead- 
ings does  not  justify  the  conclusion  that  it  is  er- 
roneous. 
(SvUohitf  hv  th<  Court.) 

Appeal  from  district  conrt,  Ramsey 
eonnty ;  Oris,  Judge. 

J.  M.  Bawtbome,  {Howard  L.  Smith, 
at  counsel,)  for  appisllants.  Huay  C. 
James,  tor  respondents. 

Dkkuwon,  J.  This  aotion  is  proseeated 
to  recover  on  a  bond  ezecoteo  pursuant 
to  our  mechanic 'sltenlaw.  Thedefendants 
MilBted  and  Belyea  were  the  principal  ob- 
ligors, and  the  defendants  Morrlssette  and 
Matteeon  were  sureties.  In  August,  1888, 
Milsted  &  Belyea,  as  partners,  entered  into 
a  contract  with  one  Sarah  R.  Perkins, 
whereby  they  undertook  to  tnmish  the 
material  for  and  to  erect  a  block  of  bnlld- 
Ings  tor  her  and  upon  her  land,  for  a  sped- 
fled  price.  Theranpon  this  bond  was  exe- 
cuted pursuant  to  the  statute,  the  bond 
running  to  the  said  Perkins,  "for  the  use 
of  all  persons  who  may  du  work  or  fnr^ 
nlsh  materials  pursuant  to  the  contract" 
tor  construction,  which  is  speeiflcally  re- 
ferred to.  The  condition  nl  the  bond  Is 
that  "Milsted  &  Belyea  shall  pay  oil  Just 
claims  tor  ail  work  done  and  to  be  done, 
and  all  materials  furnished  and  to  be  fur- 
nished, pursuant  to  said  contract,  and  in 
tihe  execution  of  the  work  therein  provided 
for. "  After  the  plaintitis  had  sold  some 
building  material  toMilstM  *  Belyea,  (the 
right  to  recorer  tor  which  on  the  bond  Is 
not  disputed.)  Milsted  A  Belyea  dissolved 
their  partnership  rdation,  Bdyea  aasign- 
ing.  to  Milsted  all  his  interest  in  this  con- 
struction contract,  and  Milsted  went  on 
and  completed  the  performance  of  It. 
After  that  dissolution  and  assignment 
the  plaintiffs,  without  knowing  that  fact, 
sold  to  Milsted  other  material  tor  the  con- 
struction, and  which  was  used  tor  that 
purpose.  The  sureties  on  the  bond  claim 
that  they  are  not  liable  for  sales  made  to 
one  of  the  two  contractors  after  the  with* 
drawal  of  the  other.    This  defense  cannot 


be  sustained.  The  obllgatioa  of  the  prin- 
cipal obligors  and  of  the  sureties  is  not 
limited  to  debts  contracted  by  such  prin- 
cipal obligors,  the  original  contractors. 
The  bond  is  executed  under  and  in  pursu- 
ance of  the  statute,  and  Is  intended  to 
have  a  wider  scope  and  effect.  It  is  to  t>e 
read  in  connection  with  the  statute.  It 
takes  theplace  of,  and  becomes  a  substitute 
for,  the  statutory  lien  to  which  laborers 
and  material-men  are  entitled,  in  the  ab- 
sence of  such  a  bond.  The  statute  pro- 
vides that,  upon  the  execution  and  ap- 
proval of  such  a  bond,  no  lien  shall  attach 
to  the  property.  Oen.  St.  1878,  c.  90,  S  3. 
The  bond  by  its  terms,  as  the  law  con- 
templates It  should,  embraces  the  under- 
taking that;  the  contractors  Milsted  &  Bel- 
yea should  pay  for  labor  and  material  fur- 
nished pursuant  to  the  contract  with  the 
owner,  and  In  the  execution  of  the  work 
therein  provided  for.  That  covers  this 
case.  The  material  sold  by  the  plalntltt 
was  furnished  pursuant  to  the  contract 
for  the  constructing  of  this  block  of  build- 
ings, and  in  execution  thereof,  within  the 
meaning  ot  the  statute,  and  of  the  bond 
when  read  in  the  light  ot  the  statute.  To 
show  that  it  is  not  essential  to  the  liabil- 
ity ot  these  sureties  that  the  principal  oli- 
UgoiB,  Milsted  A  Belyea,  should  have  both 
purchased  the  material  tor  which  a  recov- 
ery is  sought,  we  need  only  to  call  atten- 
tion to  the  tact  that  those  contractors 
might  have  sublet  the  whole  contract,  or 
any  particular  part  of  It,  and  yet  unques- 
tionably these  sureties  would  have  been 
responsible  tor  material  supplied  to  the 
subcontractor,  and  used  by  him  in  per- 
forming the  original  contract,  although 
Milsted  ft  Belyea  would  not  have  been  per- 
sonally bound  to  the  seller,  uuless  by 
force  ot  the  bond.  It  the  limited  effect  for 
which  the  appellants  contend  were  given 
to  the  bond,— if  the  withdrawal  ol  one  ot 
several  contractors,  or  an  assignment  by 
one  of  them,  or  all  ot  them,  is  otectual  to 
discharge  the  sureties  as  to  material  or 
labor  afterwards  supplied  In  the  perform- 
ance ot  the  original  contract, — the  result 
would  be  titber  that  such  bonds  alford 
ver.v  uncertain  security  to  the  land-owner 
against  the  iims  ot  material- men  and  la- 
boren,  or  dse  that  the  latter  class  do  not 
enjoy  the  protection  which  the  statute 
professes  to  give  them.  Although  the 
findings  of  the  court  embrace  a  fact  which 
Is  claimed  to  be  at  variance  with  the  Is- 
sues made  by  the  pleadings,  that  cannot 
be  said  to  have  been  erroneous,  in  the  ab- 
sence of  a  bill  ol  exceptions  or  a  case.  The 
fact  may  have  been  admitted  or  estab- 
lished by  evidence  directed  to  that  subject, 
and  received  without  objection.  Jonea  v. 
Wilder,  S8  Minn.  288,  »  M.  W.  Bep.  707. 
Judgment  affirmed. 

Tandbbbdrob,  J.,  did  not  sit.  Mrrca- 
mvh,  J.,  being  absent  when  the  decision 
was  filed,  did  not  participate  tbaretn. 
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Mbkritt  t.  Btcbs  et  a/. 
{Supnm»  Court  of  Mijmetola.   April  8,  taOL) 

COVBNAHTa — BpBCmO  ExOBPTIOlfB— ESTOPPSl. 

1.  In  a  conreyance  of  land  the  covenant  of 
freedom  from  Incnmbranoe  was  qualified  bj  ex- 
cepting a  specified  mortgage,  and  the  subsequent 
ooveoant  of  waxranty  was  qaalifled  by  a  differ- 
ent speclflo  ezeeptlcii.  (the  taxes  for  a  cevtain 
year.}  Held,  that  the  express  qnalUcatioa  ot 
the  latter  covenant  forbids  tne  implication  that  it 
was  intended  to  be  farther  qualified  by  except- 
ing also  the  mortgage,  as  in  the  fbrmer  oov»- 
Bamt. 

2.  One  who  acoepts  a  oonreyanoe  of  land  exy 
preasly  nibject  to  a  specified  valid  mcrlgaga,  tb* 
eoaslctecatlea  paid  beinK  measiired  hy  the  fact 
that  the  laad  is  thos  held  for  the  saUsfaotlon  of 
tbe  debt  charged  upon  it,  thereby  relinquishes 
the  benefit  of  former  covenants  of  warranty,  as 
respects  such  incumbrsnce.  A  remote  covenantor 
is  not  estopped  by  his  covenants  to  purchase  the 
mortsuKa,  and  to  enforce  it  against  tlie  estate 
thuaheld. 

{SuOabtu  bg  tht  Cowrt.) 

Appeal  from  district  coajrt»  Hennepin 
county;  Hookeb, Judge. 

Cbaa.J.  BMrtlesoa,  lor  apipellant.  Kaith, 
Ey&bs,  Tbompaoa  <S  Fairchild,  tor  re- 
spondeats. 

DicKiNeox,  J.  Tbla  1b  an  action  to  fore- 
close a  murteage.  This  reUef  waa  denied, 
and  the  plaiDtiff  appealed  from  an  order 
refnsins  a  new  tiiak  Tbe  mortgase  vraa 
executed  by  tbe  plaiatiB  and  hia  wife,  he 
bdne  the  owner  of  the  land,  bo  one  Whit- 
comb,  in  1886,  to  secore  tbe  plaintiff's 
proniieflury  net*  loc  $2,000.  Atter  that 
the  title  i>a8aed,  tbroagb  meeoe  convey- 
ancea,  to  tbe  plalatUTa  wife.  In  1886,  the 
plaintiO'B  wife  then  ownlne  tbe  premiaee, 
the  same  were  cunveye«l  by  warranty 
deed,  in  which  her  hneband,  the  plaintiff, 
]>>inec1,  to  Clark  and  Blgbee.  Tbl»  deed 
contained  tbe  covenaBte  of  tbe  grantors 
that  tbe  granted  lands  "ara  free  from  all 
incnmbranees,  except  two  cortain  mort- 
gages,— one  lor  tbe  principal  sum  ot  six 
thousand  dollars,  (f<,000,)aad  one  for  tbe 
principal  sum  at  two  thoasand  dollars, 
($2,000;)  and  that  the  aalU  parties  of  the 
second  part,  their  heirs  and  assigns.  sbaU 
quietly  enjoy  and  possess  tbe  same,  and 
that  the  said  parties  of  the  first  part  will 
warrant  and  detend  the  title  to  tbe  same 
against  all  lawful  claims,  except  taxes 
for  1885."  The  lollowlng  year— 1887— the 
plaintlQ  paid  f  1,000  on  the  above-Hpecified 
mortgage  for  $2,000.  In  June,  1889.  tbe 
title  theretofore  conveyed  to  Clark  and 
Higbee  was  transferred  by  deed,  with  a 
general  covenant  of  warranty,  to  tbe  de- 
fendant Annie  M.  Byera.  By  this  deed  tbe 
land  was  ccuiveyed  expressly  "subject  to 
*  *  *  onemortsagefor  $2,000,  on  which 
$1,000 basbeen  paid,  •  •  •  with  interest 
atseven  percent,  on  said  $1,000  Irom  Octo- 
ber 27, 18(i8. "  Tbemortgageherereferredto 
was  tbe  same  mortgage  before  mentioned, 
and  wbicbis  sought  by  this  action  to  be 
foreclosed;  tbe  plalutitt  having, in  Augast, 
1889,  paid  the  amount  thta  unpaid  on  tbe 
moi'tgage,  and  having  procured  it  to  be 
assigned  to  him. 

On  tbe  point  that  the  court  erred  in  re- 
fusing to  allow  a  reformation  of  the  deed, 
we  only  deem  It  necessary  to  say  that  the 
evidence  was  conflicting,  and  the  right 
v.48N.w.no.6— 27 


to  a  reformation  was  aot  so  dearly  estab- 
lished as  to  Justify  an  interference  with  tbe 
finding  of  tbe  court.  The  evidence  of  tbe 
parol  agreement,  contrary  to  the  legal 
effect  of  tbe  covenants,  admisnlble  for  tbe 
trial  of  the  Issne  of  a  mistake  in  tbe  deed, 
was  limited  to  that  issue.  We  are  now 
to  decide  whether  the  plalntiO  was  es- 
topped by  the  covenants  in  his  deed  to 
Clark  and  Higbeefrom  enforcing  this  mort- 
gage against  the  land,  and  particularly 
whet bertlte covenant  of  warranty,  thegen- 
erality  of  wbleb  la  only  expressly  qualified 
by  the  (exception  of  "taxes for  1886,"  is  to 
be  construed  as  being  otherwise  unrestrict- 
ed, and  beace  to  obligate  the  covenantors 
to  defend  the  title  even  as  against  rights 
arising  through  the  cntorcetiient  of  this 
mortgage.  If  tbe  covenant  of  warranty 
is  qualified  only  by  that  specific  exception, 
and  Is  otherwise  of  general  effect,  the 
plaintiff  would  De  thus  estopped.  It  is 
tbos  geuM-al,  subject  oaly  to  the  specified 
exc^tloB  as  to  the  taxes  for  1886,  unless 
tbe  express  exceptisg  ol  the  mortgages 
from  tbecovenantol  freedom  from  incum- 
brance I»  by  implication  to  be  constrned 
as  being  also  applicable  to  and  qnallfying 
tkecovesant  of  warva&ty.  It  is  only  by 
sorb  an  Implied  qualification  of  the  cove- 
nant of  warranty  that  the  plaintlffean  re- 
sist tbeeoucluslon  that  be  Is  estopped.  Tba 
merefaet  that  tbe  mortgages  wereexcepted 
from  tbeeovenant  as  to  Innunbraaeeshad 
not  the  etfeet  to  subject  the  land  in  tbe 
hands  of  tbe  grantees  to .  tbe  satisfaetion 
of  the  mortgagee.  Sucb  exception,  con- 
sidered alone,  merely  limited  tbe  operation 
of  the  covenant  as  to  ineumbraaoes  by  ex- 
cluding tbe  mortgages  therefrom.  Calkins 
V.  Copieiy.  29  Minn.  471, 13  N.  W.  Rep.  004. 
We  do  not  dedde  whether.  If  the  coveqant 
of  warranty  were  in  general  terms,  with- 
out being  expressly  restricted  by  the  one 
specified  exception  of  taxes  for  18^,  it 
should  be  constrned  to  have  been  the  in- 
tention of  tbe  parties  that  the  express 
q.ualificatioa  of  the  covenant  as  to  ineum- 
branues  should  also  be  applicable  to  and 
Umlt  tbe  subsequent  covenant  of  war- 
ranty. Bricker  v.  Bricker,  II  Ohio  St.  240, 
may  be  referred  to  as  supporting  tbe  view 
that  tbe  latter  covenant  should  be  thus 
qualified  by  intendment.  Opposed  to  this 
are  Estabrook  v.  Smith,  6  Gray, 672;  King 
V.  KilbHde,  6S  Conn.  100, 19  Atl.  Rep.  619. 
See,  also,  Bennett  v.  Keebn,  67  Wis.  164. 
SON.  W.  Rep.  112;  Sumner  v.  Williams,  8 
Maes.  162,202;  Duvall  v.  Craig,  2  Wheat. 
45;  Rowe  v.  Heatb,  23  Tex.  614;  Norman 
V.  Foster,  1  Mod.  101 ;  Howell  v.  Richards, 
II  East,  638;  8  Washb.  Real  Prop.  672. 
But.  whatever  may  be  the  proper  con- 
struction of  tbe  covenants  In  snch  a  case, 
that  now  before  us  is  controlled  by  the  fact 
that  tbe  covenant  of  warranty  is  quali- 
fied by  one  express  exceptitm,  no  allusion 
being  there  made  to  the  mortgages..  These 
covenants  were  formally  made  and  ac- 
cepted for  the  purpose  of  expresidng  tbe 
obligations  and  rights  of  the  parties. 
Their  attention  being  directed  to  the  ne- 
cessity of  stating  the  conditions  or  quali- 
fications which  were  to  restrict  tbe  gen- 
eral language  and  effect  of  this  important 
covenant,  they  made  one  specific  excep- 
tion.  This  forbids  that  another  exception 
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be  addld  to  that  hj  mere  uncertain  impli- 
cation. From  the  fact  tbat  the  covenant* 
or  waa  unwilling  to  covenant  that  the 
land  was  not  at  the  time  of  the  convef- 
snce  incumbered  by  tliese  mortKagea,  the 
inference  does  not  necessarily  follow  that 
he  did  not  intend  to  warrant  and  defend 
the  title,  even  as  against  such  mortgagee. 
But  while  we  deem  the  plaintiff's  covenant 
of  warranty  to  have  been  originally  effect- 
ual to  estop  him  from  enforcing  this  mort- 
gage against  the  land  by  a  foreclosure 
sale  of  It,  this  conclusion  is  modified, in  its 
application  to  this  case,  by  the  fact  that 
the  premises  were  conveyed  to  this  defend- 
ant in  terms  subject  to  the  mortgage,  to 
the  extent  of  f  1,000,  witb  interest  as  speci- 
fied in  the  deed.  While  a  covenant  of 
warranty  ordinarily  runs  with  the  land, 
passing  incidentally  with  the  estate  to 
Buccesalvo  holders.  It  may  be  extinguished. 
The  owner  of  the  estate  to  which  such  a 
covenant  is  incident  may  rdease  and  dis- 
charge It,  and  thereby  terminate  all  rights 
ander  it  either  in  favor  of  himself  or  of 
any  subsequent  grantee  of  the  land.  Mid- 
dlemore  v.  Goodale.  Cro.  Car.  608 ;  Brown 
▼.  Staples,  28  Me.  497;  Rawle,  Ck>v.  {  321; 
S  Wasbb.  Beal  Prop.  664.  And  see  Field  ▼. 
Snell,  4  Cash.  504.  Of  course  one  cannot, 
after  he  has  ceased  to  own  the  estate,  re- 
lease a  right  which,  with  the  estate,  had 
become  vested  in  another.  But  if  the  own- 
er of  the  land  may  release  former  cove- 
nants while  he  Is  still  the  owner,  it  must 
be  true  tbat  this  may  be  done  at  the  very 
moment  when  tbe  estate  is  conveyed  to 
another,  it  botb  the  grantor  and  grantee 
concur  In  It.  It  was  competent  for  the  de- 
fendant's immediate  grantor  to  convey 
this  land  to  her,  and  for  her  to  take  tbe 
same  subject  to  the  actually  existing  mort- 
gage. While  by  accepting  such  a  convey- 
ance sbe  did  not  assume  a  personal  obli- 
gation to  pay  the  mortgage  debt,  yet  she 
took  the  estate  effectually  charged  in  ber 
hands  with  the  payment  of  it.  and,  at 
least  as  between  herself  and  her  grantor, 
tbe  land  was  held  as  the  primary  fund  for 
such  payment.  Presumably  the  amount 
of  the  specified  incnmbrance  was  deducted 
from  the  estimated  value  of  the  land,  and 
only  the  remainder  was  paid  as  the  consid- 
eratiop  for  the  deed.  Baker  v.  Loan  Co., 
86  Minn.  1R5,  30  N.  W.  Rep.  464.  .  For  a 
grantee  to  thus  take  and  hold  an  estate, 
subject,  by  the  very  terms  of  his  convey- 
ance, to  an  actually  existing  and  valid  in- 
cumbrance, is  inconsistent  with  the  the- 
ory that  by  virtue  of  the  same  conveyance 
he  becomes  entitled,  whenever  the  land 
shall  he  legally  appropriated  to  the  satis- 
faction of  that  Incumbrance,  to  recover  on 
thecovenaatsof  former  ({rantors.  In  such 
a  case  the  general  legal  Implication  tbat 
covenants  of  warranty  pasB  with  theea- 
tate  for  the  protection  of  the  purchaser  is 
qnallfled  by  the  express  conditions  under 
which  the  estate  is  conveyed  and  held. 
The  grantee  cannot  accept  the  conveyance 
and  repudiate  the  conditions  expressed  in 
it.  Gibson  V.  Lyon,  115  U.  S.  439,  447,  6 
8up.  Ct.  Rep.  129.  He  cannot  purchase 
and  hold  under  a  deed  expressly  subjecting 
the  premises  to  the  paymont  of  a  speci- 
fied mortgage,  and  at  the  same  time,  and 
merely  because  the  estate  is  titus  convared 


to  blm,  claim  indemnity  from  former  cove- 
nantors by  reason  of  the  land  being  so- 
charged.  We  think  it  may  be  safely  said 
that,  if  a  conveyance  is  made  under  condi- 
tions and  in  terms  which  contemplate  the 
satisfaction  of  existing  and  valid  Incnm- 
brancea,  either  by  tbe  grantee  personally 
or  out  of  the  estate  conveyed,  such  a  deed 
is  effectual  to  limit  or  extinguish,  to  that 
extent,  the  operation  of  former  covenants, 
as  obligations  running  with  the  land.  See- 
Conner  V.  Howe.  3u  Minn.  518,  620,  29  N. 
W.  Bep.  814;  Brown  v.  Staples,  supra.  In 
principle  It  can  make  no  difference,  as  re- 
spects this  matter,  whether  the  grantee- 
assumes  a  personal  obligation  to  pay  off 
the  incumbrance,  or  merely  takes  and 
holds  the  land  charged  by  the  terms  of 
bis  conveyance  with  tbe  payment.  In  tbe- 
one  case  he  is  personally  and  legally  boand. 
to  pay  tbe  debt  with  which  tbe  estate  Is- 
bnrdened.  and  be  cannot  resort  to  former 
covenants  as  protecting  him  from  the  con- 
sequencescrf  his  own  default.  In  theother 
he  acquires  the  estate  with  the  condition 
that  it  shall  be  legally  charged  tor  tbe 
payment  of  the  debt.  One  who  by  hi» 
own  consent  acquires  and  bolds  an  estate 
expressly  so  charged  cannot  consistently 
claim  that  there  passed  to  him  without 
qualification,  and  for  bis  benefit,  as  aa 
incident  of  the  estate  so  conveyed,  the  ob- 
ligations of  former  covenantors  to  tbe- 
elfect  tbat  tbe  estate  should  not  be  so- 
charged.  If  It  be  said  that  this  provisiou 
in  the  ccHiveyance  was  nut  intended  for 
the  benefit  of  tbe  plaintiff,  a  remote  gran- 
tor, it  maybe  answered  tbat. even  thonglr 
that  be  so,  it  necessarily  Innres  to  his  ben- 
efit, as  effectually  as  if  tbe  defendant  had 
personally  assumed  the  payment  of  the 
debt.  If  tbe  plaintiff  had  not  bought  up- 
tbls  mortgage,  but  it  bad  been  enforced 
against  tbe  land  by  the  mortgagee  who- 
held  it  when  tbe  land  was  conveyed  to  the- 
defendant, sbe  could  not,  by  reason  of  this 
incnmbrance,  have  recovered  upon  tho- 
plainttfTs  covenant  of  warranty,  because 
sbe  took  and  held  the  estate  under  condi- 
tions Inconsistent  with  such  a  right  of  re- 
covery. She  effectually  relinquished  the- 
beneflt  of  the  covenant  when  tbe  convey- 
ance was  made  to  her,  (we  mean,  of 
course,  to  the  extent  to  which  by  tbe  deed 
the  land  was  expressly  charged.)  If  in 
such  a  case  the  plaintiff  would  not  be  lia- 
ble on  his  covenant,  he  Is  not  by  bis  cove- 
nant estopped  from  buying  up  the  mort- 
gage, and  himself  enforcing  it  against  the 
land.  In  this  view  of  the  rights  of  tbe 
parties,  the  case  did  not  Justify  tbe  order 
for  Judgment  in  favor  of  the  defendant. 
But  the  flndlngrs  of  the  court  do  not  em- 
brace a  determination  of  tbe  facts  neces- 
sary to  support  a  final  Judgment  in  favor 
of  the  plaintiff.  The  order  refusing  a  new 
trial  Is  inodlQed,  and  the  cause  remanded, 
with  directions  t<i  the  district  court  to 
proceed  to  a  hearing  and  determination 
as  to  the  araouiit  still  unpaid  of  the^l.OOO- 
(part  of  t  he  f2,0(H)  mortgage  debt)  specified 
as  unpaid  in  the  deed  to  the  defendan  t  Annie 
M.  Byers,  computing  interest  from  October 
27, 1888,  and  for  such  amount  the  ordinary 
relief  in  foreclosure  actions  will  be  allowed.. 

MiTCHBLL  and  Collins,  JJ.,  did  not  sit 
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•  ib  re  KlTTBON'B  E0VATK.1 

St.  Paul  Tbust  Co.  t.  Hill  et  al, 

(Supreme  Cov/rt  of  Mlimeeota.   Jan.  9, 1891.) 

Oiama   AOAnreT   Dbosdint's  Estati  —  Aotioh 

PBHDISO  DC  FaOER^L  CoUBT  — jDSaMBNT — Dis- 

TBiBunox  or  Bstato— Obsib  to  Show  C^dsb. 

1.  Actions  pending  against  a  oitixen  of  this 
state  ai  the  time  of  his  death,  the  cause  of  action 
rarviying,  in  the  federal  courts  sitting:  within  our 
territorial  limits,  and  Jadgments  rendered  therein 
against  an  executor  or  admlniatrator  who  has 
been  admitted  to  defend,  are  Included  within  the 
proTliitonB  of  section  10,  o.  68,  Oen.  St  1878,  re- 
wwoted  in  the  new  Probate  Code,  (section  111,  & 
48,  Qen.  Laws  1889.) 

2.  By  failing  to  appear  in  opposition  to  an 
order  to  show  cause  based  upon  a  petition  in 
which  the  facts  are  f nlly  and  aoonrately  stated, 
the  pcurty  cited  in  the  order  does  not  consent  to  or 
authorize  the  making  of  the  order  demanded,  and 
it  ahonld  not  be  made  nnless  warranted  by  the 
facts  as  set  forth  in  the  petition.  HitobbiIi,  J., 
disaenting. 

8.  A  petition  to  a  probate  court  for  the  division 
and  distribution  of  the  assets  of  an  estate,  in  ac- 
cordance with  the  terms  of  the  will,  and  for  a 
final  settlement  of  the  estate,  made  by  an  exeo- 
ntor,  from  which  it  appeared  that  an  action 
brooght  inane  of  thefeaeral  conrts  sitting  within 
the  territorial  limits  of  this  state  against  the  de- 
ceased in  his  life-time,  and  In  which  said  ezeca- 
tor  has  been  admitted  iodefend,  was  still  pending 
although  upon  an  appeal  to  tne  supreme  court 
from  a  Judgment  of  dismissal,  fails  to  make  out 
a  oaae,  and  the  piobata  court  is  justified  in  refns- 
Ing  the  order  aslced,  even  when  the  appellant  in 
the  aotloa  p«"'^<"g  in  the  f edoral  court  negleots 
to  appear  and  oppose  the  same.  MiTOHBUii  J., 
dissenting. 
(SyUaimt  by  the  Oowrt) 

Ameal  from  dtstrlct  court,  Bsmwycoiin- 
Vj ;  Brill,  Judge. 
Harrejr  OScer,  for  app^ant. 


CoLUNS,  J.  Willie  an  action  was  pend- 
ing In  the  United  States  elrcalt  court  for 
the  district  of  MlnneBota,  brought  to  r»- 
corer  several  million  dollars,  in  which  one 
J.  P.  Farley,  a  citisen  of  Iowa,  was  plain- 
tiff, and  J.  J.  HlU.theSt.  Paul,  Minneapolis 
&  Manitoba  Bailway  Company,  and  Nor- 
man W.  Kittson,  all  dtlstsns  of  this  state, 
were  d^eudants,  the  latter  died  testate. 
The  appellant,  a  corporatioD,  was  ap- 
pointed sole  executor  of  the  last  wlU  and 
testatmentof  the  deceased,  and  was  there- 
after duly  substituted  in  his  stead  as  a  de- 
fendant In  the  pending  action,  which  was 
tried  upon  its  merits,  and  Jadgment  of 
dismissal  ordered.  Judgment  that  the 
bill  of  complaint  be  dlsmlsaed,  and  that 
defendants  recover  their  costs  ol  the  plain- 
tiff, was  thereupon  entered.  From  this 
Judgment  Farley  appealed  to  the  supreme 
court  of  the  United  States,  and  his  appeal 
has  not  yet  been  determined.  Subsequent- 
ly to  the  appeal,  this  appellant,  as  execu- 
tor, petitioned  the  proper  probate  court 
for  an  order  that  it  divide  and  distribute 
the  estate  in  its  bands  among  the  devisees 
and  legatees  under  the  will.  The  petition 
showed  full  and  complete  administration 
of  the  estate  by  an  allowance  and  payment 
of  all  claims  and  demands  presented  to 
the  court  within  the  time  fixed  by  Its  or- 
der, and  that  in  every  respect  the  estate 

I  Publication  delayed  pending  rehearing,  which 
was  denied. 


was  ready  for  .distribntion  and  settle- 
ment, save  as  to  the  pending  litigation. 
It  fully  disclosed  the  situation  in  reference 
to  that,  except  that  it  was  not  made  to 
appear  whether  the  liability  on  which  the 
Farley  action  was  based  was  Joint  or  sev- 
eral, or  whether,  in  the  event  ol  his  ulti- 
mate success,  contribution  as  between  the 
defendants  could  be  compelled.  It  may 
be  observed  in  passing  that  the  Farley 
claim  had  in  no  manner  been  brought  to 
the  attention  ol  the  probate  court,  up  to 
the  presentation  of  appellant's  petition  for 
distribution  and  settlement.  On  this  pe- 
tition an  order  to  show  cause  was  Issued 
and  properly  served  upon  Mr.  Farley.  He 
failed  to  appear  inresponseto  the  citation 
In  the  probate  court,  and  his  default  in 
this  respect  has  continued  to  the  present 
time.  At  the  hearing  Mr.  HIU  and  the  rail- 
way company  opposed  the  granting  of  the 
order  demanded  by  theexocutor,  and  It  was 
refused.  An  appeal  was  taken  to  the  dis- 
trict court,  and  therein  the  order  ol  the 
probate  court  was  affirmed.  On  the  argu- 
ment ol  the  appeal  taken  to  this  court  nei- 
ther Mr.  Hill  nor  the  company  have  ap- 
peared, presumably  because  ol  the  sugges- 
tion made  by  the  district  court  that,  as 
they  had  failed  to  present  a  claim  to  the 

Srobate  court  within  the  time  fixed  for 
be  presentatiun  of  claims,  they  had  no 
standing  in  the  case  whatever.  We  are 
therefore  compelled  to  consider  and  dster- 
mine  this  ap];>eal  without  the  aid  ol  coun- 
sel for  respondent,  or  in  opposition  to  the 
demand  that  the  order  be  reversed. 

The  question  which  we  meet  at  the  out* 
set  is  whether  an  action  pending  in  the 
United  States  circuit  court  for  this  dis- 
trict is  an  action  within  the  purview  of  sec- 
tion 16,  c.  5S,Gea.St.l878,re-enaf.ted  in  the 
new  Probnte  Code,  (section  111,  c.  46,  Gen. 
Laws  msS.)  If  it  Is  an  action  pending 
witbin  the  meaning  of  that  section,  then 
its  Judgments  when  rendered  and  certified 
to  the  probate  court  are  to  be  paid  in  the 
same  manner  as  are  claims  against  the 
estate  which  have  been  allowed  In  the  last- 
named  tribunal.  In  Simon  v.  Mann,  93 
Minn.  412,  23  N.  W.  Rep.  856,  it  was  held 
that  a  federal  court  sitting  within  the 
territorial  limits  of  a  state  is  regarded  as 
a  domestic  court,  and  its  Judgments  as  do- 
mestic Judgments  therein.  The  federal 
court  now  under  consideration  was  there 
declared  to  be  "  a  court  of  record  of  this 
state"  within  the  meaning  of  section  1  of 
the  insolvent  law.  Chapter  148,  Oen. 
Laws  1881.  For  the  reasons  stated  in 
that  opinion,  all  of  which  seem  applicable 
to  the  situation  here,  we  must  hold  that 
section  16,  supra,  includes  and  compre- 
hends actions  pending  In  tbefederal  courts 
sitting  within  the  territorial  limits  of  this 
state.  In  opposition  to  this  view,  Bank 
V.  Slater,  21  Minn.  172,  has  been  cited, 
wherein  it  was  held  that  section  16  did  not 
apply  to  actions  pending  In  tbe  courts  of 
another  state,  the  reason  given  being  that 
It  could  not  be  supposed  that  our  statute 
would  attempt  to  regulate  the  procedure 
of  the  courts  of  other  states.  In  actions 
pending  in  the  federal  courts  sitting  with- 
in our  borders,  the  same  laws  are  enforcM 
as  in  the  state  courts,  and  sbould  death 
come  pendente  lite  to  one  of  our  citizens 
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wblle  defendant  In  an  action  brongbt  in  a 
federal  court  sitting  here,  the  action 
would  be  "revived  and  continued  by  vir- 
tue ut  the  laws  of  this  state,  and  also 
aKainst  an  executor  or  administrator  ap- 
pointed by  a  probate  court  herein.  Not 
no,  however.  If  the  action  be  pending  In 
the  court  of  another  state.  Upon  the  rea- 
son given  for  the  conclusion  In  the  Slater 
CaB3,  tf  for  no  other,  It  is  manifest  that 
the  one  at  bar  Is  distinguishable  from  It. 
The  determination  arrived  at,  that  sec- 
tion 16,  snpra,  places  the  Judgments  of  the 
federal  courts  before  m<?ntioned  on  the 
same  footing  with  Judgments  of  the  state 
courts,  brings  ns  to  an  examination  of  what 
we  regard  as  the  vital  point  in  the  case. 
Farley,  although  properly  cited,  failed  to 
appear  in  the  probate  court,  and  his  de- 
fault has  continued.  Had  be  appeared  on 
the  hearing  of  the  citation,  and,  by  an  ob- 
jection In  the  nature  of  a  demurrer  to  the 
petition,  opposed  a  division  and  distribu- 
tion of  tbe  estate,  could  the  probate  court 
have  safely  granted  tbe  prayer  of  the  ap- 
pellant, executor,  and  thus  deprived  bim 
of  the  estate  in  its  bands  primarily 
charged  with  tbe  payment  of  all  debts 
of  the  deceased?  The  appellant  would 
hardly  Insist  that  the  probate  eonrt  could 
have  disregarded  Mr.  Farley's  opposition 
had  he  cboseh  to  interpose  it.  Tbe  in- 
quiry ls,wbateffectmustbe  given  to  tbef  act 
that  be  failed  to  appearand  call  special  at- 
tention to  what  was  already  before  tbe 
court  by  appellant's  own  showing,  and 
which,  in  itself,  without  anything  further, 
disclosed  that  be  had  a  demand  which  in 
time,  and  In  a  tribunal  possessing  plenary 
Jurisdiction,  might  end  in  a  judgment, 
collectible  as  were  other  claims  against 
the  Kittson  estate?  Can  Mr.  Farley's  de- 
fault, under  such  circumstances, be  treated 
as  an  admission  that  all  of  the  debts  have 
been  paid,  an  admission  of  the  truth  of 
that  which,  by  the  moving  papers  alone. 
Is  shown  to  be  in  doubt;  and,  further,  that 
he  acquiesced  and  consented  to  tbe  divis- 
ion, distribution,  and  settlement  prayed 
for?  if  it  can  be  so  treated,  it  would 
seem  to  follow  that  the  power  and  au- 
thority of  the  probate  court  to  make 
orders  and  decrees,  final  as  well  as  Inter- 
locutory, depends  not  upon  thecaae  which 
may  be  presented  by  tbe  moving  papers, 
nor  upon  the  proofs,  but,  at  times,  more 
upon  the  fact  that  a  party  from  whom  we 
may  reasonably  anticipate  opposition,  as 
a  matter  of  right,  has  failed  to  appear 
and  interpose  his  objections.  Mr.  Far- 
ley's right  to  revive  and  continue  his  ac- 
tion against  tbe  representative  of  the 
deceased  defendant  was  fixed  by  statute, 
and  this  right  he  was  enforcing  in  a  tribu- 
nal provided  for  a  determination  of  the 
justness  of  the  claim.'  Had  he  appeared 
when  cited,  and  made  objection,  resting 
his  case  and  opposition  upon  the  petition 
solely,  would  It  have  been  proper  lor  the 
probate  court  to  have  parceled  out  the 
estate  among  the  devisees  and  legatees, 
without  regard  to  his  demand?  We 
think  not, for  Mr.  Farley  was  entitled  to  a 
Hnal  determination  upon  the  merits  of  his 
case,  and  should  he  finally  obtain  judg- 
ment in  his  favor,  entitled,  also,  to  have 
it  paid  by  appellant,  and  out  of  tbe  assets 


of  the  estate  la  its  hands.  There  was  to 
provision  of  chapter  53  (by  which  chap- 
ter this  case  must  be  determined)  requir- 
ing Mr.  Farley  to  exhibit  bis  claim  to  the 
probate  conrt  for  any  purpose  whatso- 
ever, until  It  should  take  the  form  of  a 
judgment,  and  had  be  appeared  when 
cited,  it  must  be  apparent  that  his  objec- 
tion to  distribution  could  not  have  been 
ignored.  If  it  could,  any  claim  in  litiga- 
tion in  another  tribanal  could  have  beea 
disregarded  with  eqaal  propriety,  for  no 
real  distinction  can  be  pointed  oot  between 
the  claim  in  question  while  being  litigated 
in  a  federal  court,  and  the  same  demand 
pending  in  the  supreme  or  a  district  court 
of  this  state,  un  appeal  from  un  order  of 
tbe  probate  court  or  otherwise.  Again, 
It  must  be  admitted  that  on  the  petition 
presented  by  appellant  failing,  as  it  did, 
to  make  out  a  case  on  which  division  and 
distribution  could  lawfully  be  made,  the 
court  would  have  been  justified  at  tbe 
outset  in  rMusiug  its  order  to  show  cause. 
If  BO,  on  what  ground  can  it  now  be  urged 
that  the  court  erred  when  disposing  of  tlie 
petition  on  its  merits,  save  tbe  one  we 
have  jusT  discussed,— tbe  effect  of  Mr.  Far- 
ley's failure  to  appear  on  the  hearing. 

We  are  unable  to  see  any  difference  be- 
tween the  situation  as  It  was  on  tbe  day 
of  bearing  in  probate  court  and  that 
which  might  arise  when,  in  any  ordinary 
civil  action,  the  complaint  and  proofs  not 
only  fail  to  state  and  sbow  a  cause  of  ac- 
tion and  right  to  recover,  bat,  to  the  con- 
trary, clearly  establish  that  plaintiff  has 
no  canse  of  action  and  no  right  to  re- 
cover. In  such  a  case  we  need  not  say 
that  tbe  action  should  be  dlemlased  with- 
out reference  to  tbe  attitude  of  the  de- 
fendant, whether  present  at  the  hearing, 
and  protesting  to  the  end,  or  absent  and 
inexcusably  in  default.  By  failing  to  ap- 
pear in  opposition  to  the  motion,  Mr. 
Fariey  did  nothing  more  than  to  admit 
that  the  facts  as  they  actually  existed 
were  stated  In  the  petition.  By  bis  da- 
fault  he  no  more  consented  to  and  au- 
thorized the  order  demanded  by  appellant 
than  would  a  defendant  who,  perfectly 
aware  that  the  pleadings  and  proof  will 
show  that  a  recovery  cannot  be  bad 
against  him,  consents  to  and  authorises 
tbe  entry  of  judgment  by  failing  to  ap- 
pear and  defend  when  sued.  Such  a  d^ 
fendant  has  the  right  to  rely  upon  a  be- 
lief that  tbe  court  will  do  Its  duty  and 
pass  upon  the  merits  of  the  application. 
The  result  of  this  proceeding  Is  to  be  re- 
gretted, as  it  will  probably  do  an  injustice 
to  the  devisees  and  legatees,  but  the  re- 
spunsibllity  for  the  defect  In  the  statute 
which  wholly  falls  to  guard  against  the 
present  situation,  and  has  thus  given  an 
opportunity  for  a  postponement  of  the 
settlement  of  estates  for  an  Indefinite 
period.  Is  with  the  law-makers,  not  with 
the  courts.  However,  it  will  be  borne  In 
mind,  in  this  connection,  that  the  new 
probate  code,  in  effect  from  October  1, 
1889,  although  section  16  Is  re-enacted,  has 
limited  the  time  within  which  estat««a 
must  be  settled  and  distributed.  Tbe  lim- 
itation as  to  time,  found  In  section  117  of 
chapter  46,  supra,  Is  a  new  feature  of  the 
probate  law  in  this  state,  and  might  ma- 
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teiially  affect  tbis  case,  if  applicable.    Or- 
der affirmed. 

MiTCHKLL,  J.,  (diaaeattig.)  Wlille  ad- 
mitting tbat  an  action  pending  in  a 
United  States  coort  sitting  within  this 
state  comes  within  the  provisions  ol  sec- 
tion 16.  c.  58,  yet  I  am  unable  to  concur  in 
the  otlier  conclnalona  arrived  at  In  the 
opinion  ol  the  court.  I  think  that  the 
order  of  distribution  should  have  been 
arranted,  and  therefore  dissent. 


LuLBSOii  y.  Lake  Superiob  Tbbminal,  4k 
Transfer  Co. 

(Supreme  Ooart  of  WUoonHn.  March  17, 1891.) 
AppbaI/— Rivnw — Svitioibnot  op  Btidskci. 
In  an  action  for  inj  uries  to  plaintUTs  dangh- 
ter,  where  the  inatmotions  given  are  sufficiently 
favorable  to  defendant,  and  thate  la  evidence  to 
support  a  verdict  for  plaintiff,  a  judgment  for 
him  will  not  be  disturbed  on  appeaL 

Appeal  from  circuit  court,  Douglas 
connty. 

CntHn  A  Butler,  tor  appellant.  John 
Brennan,  John  Jens  wold,  and  T.  E.  Ly- 
ons, for  respondent. 

Tatlom,  J.  The  respondent  brought 
this  action  to  rscover  damages  for  an  in- 
Jury  to  his  Infant  daughter,  which  he 
claims  was  caused  by  the  negligence  and 
carelessness  of  the  defendant  company. 
Tbe  action  was  to  recover  the  damages 
the  father  had  sustained,  not  for  the  per- 
sonal Injnry  to  the  child.  The  case  was 
tried  by  the  court  and  a  Jury,  and  the  Ju- 
ry returned  a  rerdict  In  favor  of  the  re- 
spondent, and  assessed  his  damages  at 
9:234.50,  and  the  company,  after  moving 
tor  a  new  trial  on  the  ground  that  the 
verdict  was  wholly  unsupported  by  the 
evidence,  which  was  denied  by  the  trial 
court,  appealed  to  this  court.  The  only 
error  assigned  by  the  learned  counsel  for 
the  appellant  is  that  the  court  refused  to 
g;rant  a  nonsuit  apon  bis  motion,  and  in 
refusing  to  grant  the  motion  for  a  new 
trial.  There  are  no  exceptions  in  the  rec- 
ord, except  tbose  taken  to  the  refusal  to 
nonsuit  the  plaintiff,  and  to  the  refusal  to 
^ant  a  new  trial,  on  the  ground  tbat  the 
evidence  does  not  support  the  verdict. 
In  this  court  tbe  learned  counsel  have 
arged  tbat  the  evidence  falls  to  show  any 
negligence  on  the  part  of  tlie  defendant, 
and  it  is  also  urged  that  the  evidence 
•bows  cunclnsively  that  the  plaintiff  or 
bis  infant  daughter,  one  or  both,  were 
gaWty  of  neglignice  which  contributed  to 
tbe  accident  complained  of.  After  a  care- 
fal  examination  of  the  evidence  contained 
in  the  record,  we  are  satlHfled  with  the  de- 
cision of  the  learned  trial  judge  upon  both 
tbese  questions.  He  decided  that  upon  the 
evidence  given  upon  the  trial  both  qnee- 
tlnns  were  questions  of  fact  for  the  jury, 
and  not  of  law  for  the  court.  That  the 
trial  judge,  was  clearly  right  upon  the  avl- 
denceseems  to  us  so  evident  that  it  would 
be  a  waste  of  time  and  no  benefit  to  the 
profession  or  the  public  to  quote  the  evi- 
dence bearing  upon  these  questions  and 
commenting  upon  the  law  applicable 
thereto.  We  have  examined  the  instruc- 
tions of  tbe  learned  trial  judge  to  the  jury. 


to  which  no  e:sceptIons  were  taken,  and 
we  are  eatlsfled  that  he  submitted  the 
case  upon  the  evidence  to  the  jury,  with 
instroutions  which  were  sufficiently  favor- 
able to  defendant,  and  we  are  also  satis- 
fled  that  there  was  not  only  some  evi- 
dence to  sustain  the  verdict  of  the  jury, 
but  that  the  verdict  is  sustained  by  the 
preponderance  of  tbe  evidence  in  thu  case. 
The  Judgment  of  the  circuit  court  is  af- 
firmed. 


First  Nat.  Bank  ok  Madison  v.  Grbbn- 

wooD  et  aJ. 
{Svpreme  Court  of  Wiseonttn.    Harch  17, 1891.) 
AnACKinNT— Sboons  Livt— Bebbipp's  KsTTma 

— fVATVBB  BT  AFPBABANCB. 

1.  Where  an  offloer,  serving  a  second  writ  of 
attachment  on  the  same  propertv  against  the  same 
defendants,  failed  to  state  in  his  return  that  he 
indorsed  on  the  copies  a  notice  to  defendants  that 
the  property  seized  was  the  same  seized,  inven- 
toried, and  appraised  in  the  other  attachment,  as 
required  by  Banb.  ft  B.  Ann.  St  Wis.  i  !3786o, 
saoh  defect  was  waived  by  defmdants'  traverse 
of  the  affidavit,  sinoe  this  was  a  general  appear- 
ance. 

2.  The  attaciiment  was  valid  against  a  cred- 
itor who,  after  defendants'  taraversa,  levied  aa 
execution  on  the  property. 

Affirming  45  N.  W.  Bep.  8ia 

On  rehearing. 

In  tbe  matter  of  the  petition  of  the  First 
National  Bank  of  Madison  relative  to  tbe 
distribution  of  certain  money  in  the  hands 
of  the  sheriff  of  Dane  county. 

Lyon,  J.  This  appeal  was  decided  at 
the  January  term,  l£ffiO,  of  this  court,  and 
the  order  of  the  circuit  court  from  whlcb 
it  is  taken  was  affirmed.  A  motion  for  a 
rehearing  was  afterwards  granted.  A  re- 
port of  the  case  to  that  time  will  be  found 
In  46  M.  W.  Bep.  810,  to  which  we  refer 
for  a  statement  of  most  of  the  facts  in- 
volved, and  the  propositions  decided  by 
the  court.  It  is  unnecessary  to  restate 
them  here.  The  argument  on  such  re- 
hearing was  conflned  to  the  question  of 
the  effect  upon  the  case  of  section  1,  c.  S!49, 
Laws  1883,  as  amended  by  chapter  259, 
Laws  1SS6,  which  will  be  found  in  Sanb. 
&  B.  Ann.  St.  as  section  3786a.  Such  sec- 
tion reads  as  follows:  "In  cases  when 
two  or  more  writs  of  attachment  against 
the  same  defendant  shall  be  executed  on 
tbe  same  property,  an  Inventory  and  ap- 
praisement shall  be  made  in  but  one  of 
tbe  actions,  and  the  officer  executing  such 
writs  shall  indorse  on  the  copy  thereof 
served  uponthedefendant  a  notice  to  such 
defendant  tbat  tbe  property  seized  in  such 
action  is  the  same  property  seised  in  the 
action  in  which  such  inventory  and  ap- 
praisement are  made,  giving  tbe  title  uf 
sDch  action ;  and  such  officer  shall  state 
in  his  return  on  such  writs  the  fact  of  such 
indorsement."  The  attachment  of  the 
Qreenwoods  is  unaffected  by  section  27S6a, 
because  It  was  first  served.  Hence,  under 
the  former  decision  of  this  appeal,  it  is 
valid,  and  the  Greenwoods  judgment 
shonid  be  paid  out  of  the  fond  in  the 
hands  of  the  sheriff.  The  next  attachment 
in  order  is  tbat  of  theKosenbaums,  which. 
If  valid,  absorbs  the  balance  of  the  fund 
in  the  hands  of  tbe  sheriff.    The  subse- 
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qoent  attachments  stand  npon  the  same 
grounds  with  the  attachmentof  tbeRosen- 
baums,  and,  if  that  is  ralld,  so  also  are 
such  subsequent  attachments.  Mo  further 
reference  to  the  latter  attachments  Is  re- 
quired. Is  the  Rosenbaum  attachment 
valid  as  against  the  bank,  which  subse- 
quently levied  its  execution  upon  the  at- 
tached property?  If  it  is,  the  fund  in  the 
hands  of  the  sherlO,  being  the  proceeds  of 
the  sale  of  such  property,  belongs  to  the 
Bosenbaums.  It  not,  it  belongs  to. the 
bank.  The  sheriff  made  return  both  to 
the  Greenwood  and  Rosenbaum  attach- 
ments on  February  1, 1S89.  The  return  to 
the  Greenwood  writ  complies  fully  with 
the  requirements  of  the  statute  in  that  be- 
half, (Rev.  St.  §  2736,)  and  shows  a  valid 
service  of  the  writ.  The  return  to  the 
Rosenbaum  attachment  is  to  the  effect 
that  on  January  22, 1889,  by  virtue  there- 
of, he  attached  the  same  property  at- 
tached in 'the  Greenwood  Case,  (referring 
to  the  inventory  and  writ  therein,)  sub- 
ject to  that  attachment.  Also  that  on 
the  same  day  he  regularly  served  on  each 
defendant  copies  of  the  afBdavlt,  writ, 
and  undertaking  in  the  attachment  pro- 
ceeding. Under  section  2736a  this  return 
is  defective  in  that  it  does  not  state  that 
the  sheriff  indorsed  on  the  copies  of  the 
writ  served  on  the  defendants  a  notice  to 
them,  respectively,  that  the  property 
seised  is  the  same  seised,  inventoried,  and 
appraised  in  the  Greenwoods  attachment. 
The  fact  of  indorsing  such  notice  on  the 
copies  served  not  being  returned,  and  the 
paj>ticn1ars  of  the  service  being  stated  in 
the  return  in  detail,  we  think  the  presump- 
tion is  that  no  such  notice  was  Indorsed ' 
npon  those  copies.  At  least  it  cannot  be 
presumed  that  such  notice  was  so  in- 
dorsed thereon.  Blodgett  v.  Hitt,  29  \¥ls. 
169.  On  the  day  the  attachments  were  re- 
turned (February  1, 1889)  the  defendants 
therein  served  npon  the  attorneys  of  the 
attaching  creditors,  pursuant  to  section 
2746,  Rev.  St.,  a  special  answer  in  each 
proceeding,  denying  the  existence  of  the 
material  facts  stated  in  the  attachment 
affidavits  annexed  to  the  writs.  The  first 
execution  of  the  bank  was  levied  npon 
the  attached  property  February  2,  1889. 
An  attaching  creditor  obtains  his  lien  up- 
on the  attached  property  by  the  issue  of  a 
writ  of  attachment  and  a  valid  execution 
thereof.  The  writ  is  executed  when  the 
officer  seises  the  property  under  It,  and 
makes  an  inventory  thereof.  This  is  plain 
from  the  following  clause  In  section  273({ : 
"The  oSlcer  having  the  writ  of  attach- 
ment shall  execute  the  same  without  de- 
lay by  seising  so  much  of  the  property  of 
the  defendant,  when  the  same  can  be  found 
In  his  county,  as  will  be  sufflclent  to  satis- 
fy the  demand  of  the  plain  tlB,  with  costs 
and  expenses,  and  by  making  an  inventory 
thereof."  But  such  Hen  is  contingent. 
Its  continuance  depends  npon  the  per- 
formanceot  conditions  sabsequent.  In  or- 
der to  continue  and  preserve  it,  the  other 
requirements  of  the  statute,  such  as  the 
appraisal  of  the  property,  and  the  service 
and  return  of  the  writ,  must,  unless  they 
may  be  and  are  waived,  be  complied  with, 
or  the  lien  is  lost.  In  that  sense  all  these 
requirements   are  Jurisdictional.    In   the 


Rosenbaum  attachment  proceeding  the 
sheriff's  return  shows  an  eOectnal  execu- 
tion of  the  writ,  for  it  appears  by  his  re- 
turn that  he  seised  the  propierty  preyiously 
seized  under  the  Greenwood  attachments, 
and  refers  to  the  inventory  in  thatpro- 
ceeding  for  a  description  thereof.  Tbns 
far  he  complied  with  sections  2736  and 
2736a,  and  the  lien  of  the  Roseubanms  on 
the  attached  property  vested.  But  a 
condition  subsequent,  essential  (unless 
waived)  to  a  continuance  of  such  lien,  was 
not  performed,  to- wit,  a  proper  service 
and  return  of  the  writ. 

The  defendants  were  all  personally 
served  with  the  summons,  and  afterwards 
appeared  generally  to  the  action.  They 
also  appeared  generally  to  the  attach- 
ment proceeding,  for  indisputably  their 
traverse  of  the  attachment  affidavit  la 
such  an  appearance.  Under  all  the  au- 
thorities, such  appearance  in  any  civil  ac- 
tion Is  a  complete  waiver  of  any  and  all 
defects  In  the  service  and  return  of  pro- 
cess. The  vital  question  is,  therefore,  does 
a  general  appearance  to  an  attachment 
proceeding  waive  like  defects  in  theservice 
and  return  of  the  writ  of  attachment? 
This  question  calls  for  some  consideration 
of  the  nature  and  incidents  of  the  proceed- 
ing. Attachment  is  a  provisional  remedy 
in  a  personal  action,  which,  although  sah- 
sidiary  thereto,  is  separate  and  distinct 
from  the  procedure  in  the  action  proper. 
It  partakes  somewhat  of  the  characteris- 
tics of  a  proceeding  in  ram  in  a  case  where 
there  is  only  substituted  service,  and  the 
defendant  does  not  make  a  general  ap- 
pearance. In  that  case,  however.  It  Is  not 
a  proceeding  with  general  notice, — that 
is,  one  irrespective  of  persons, — which  is 
the  proceeding  In  rem  proper,  binding 
upon  all  the  world,  but  a  proceeding  with 
respect  to  a  particular  debtor,  requiring 
special  notice  to  him,  and  binding  htm 
alone.  Wap.  Attachm.  474.  If,  however, 
the  writ  is  personally  served,  or  If  the  at- 
tachment debtor  appears  generally,  the 
proceeding  is  usually  In  peraonam.  Wap. 
Proc.  in  Rem,  723.  Thus,  in  Cooper  v. 
Reynolds,  10  Wall.  808,  speaking  of  an  at- 
tachment suit,  the  court  says :  "  If  the  de- 
fendant appears,  the  cause  becomes  main- 
ly tn  penunam,  with  the  added  incident 
that  the  property  attached  remains  lia- 
ble, under  the  control  of  the  court,  to  an- 
swer any  demand  that  may  be  established 
against  the  defendant  by  the  final  judg- 
ment of  the  court ;  but,  if  there  is  no  ap- 
pearance 6f  the  defendant,  and  no  service 
of  process  on  him,  the  case  becomes  in  ita 
essential  nature  a  proceeding  fo  rem,  the 
only  effect  of  which  is  to  subject  the  prop- 
erty attached  to  the  payment  of  the  de- 
mand which  the  court  may  find  to  be  due 
to  the  plaintiff. "  This  shows  clearly  that, 
in  the  opinion  of  that  court,  a  general  ap- 
pearance by  the  defendant  has  the  same 
effect  that  it  does  in  a  personal  action 
proper,  one  of  the  incidents  of.  which,  as 
already  observed,  is  to  waive  defects  in 
the  service  and  return  of  process.  Mr. 
Wade,  in  his  treatise  on  the  Law  of  At- 
tachment and  Garnishment,  speaking  of 
the  effect  of  an  appearance  by  defend- 
ant to  challenge  the  truth  of  the  facts  al- 
leged as  grounds  for  the  attach  men  t,saya: 
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"The  defendant's  liability  being  fixed  by 
the  ]adgment,  tbe  property  attacbed,  U 
-atlll  within  reach  of  tbe  court'a  process, 
-may  be  subjected  to  the  ezecatlon  In  spite 
-of  all  tbe  detects  in  the  attachment  pro- 
ceeding prior  to  Judgment.  However  ir- 
•reguiaror  iusofficlent  tbe  proceedings  may 
bave  been  to  give  the  court  Jurisdiction  in 
attachment,  they  cannot  vitiate  tbe  con- 
clusion reached  in  the  exercise  of  its  or- 
-dinary  common-law  powers,  with  both 
parties  present. "  Hection  44.  All  this  Is  in 
harmony  with  section  2648,  Rev.  St.,  which 
provides  that  "a  voluntary  appearance  of 
a  defendant  is  equivalent  to  a  personal 
service  of  a  summons  upun  him. "  In  an 
attachment  proceeding  the  writ  performs 
iibe  functions  of  a  summons  in  a  civil  ac- 
tion. Our  own  cases  are  In  line  with  tbe 
above  autborlties.  In  Williams  v.  Stew- 
-art,  8  Wis.  778,  service  of  a  writ  of  attach- 
ment was  attempted  to  be  made  by  pub- 
lication of  notice  under  the  statute.  Tbe 
notice  was  fatally  defective,  but  tbe  de- 
fendant appeared  and  traversed  the  affi- 
davit, which  was  the  basis  of  the  attach- 
ment. Such  appearance  was  held  a  wai  ver 
■of  the  defect  in  the  notice.  In  Thomas  v. 
Bichards,  69  Wis.  6n,  S6  N.  W  Rep.  42,  tbe 
attachment  papers  were  not  served  on  de- 
tendant,  because  he  could  not  be  found. 
It  was  held  that  his  absence  was  a  waiver 
■of  such  service.  Mr.  Justice  Cassodat, 
wbb  delivered  the  opinion  of  the  court, 
«aid :  "  A  statutory  condition  subsequent 
to  the  acqnlaltion  of  Jurisdiction  may  be 
dispensed  with  or  waived;  especially  when 
•Dcb  statute  Is  for  tbe  benefit  of  tbe  party 
waiving  tbe  same,  and  no  public  right  or 
policy  is  tliereby  invaded.  ''^  In  Wendel  v. 
Darbin,  26  Wis.  800,  a  Judgment  by  default 
was  vacated  because  of  tbe  omission  of  a 
material  fact  from  the  return  of  service  of 
tbe  summons;  but  it  is  expressly  said 
that  the  defect  might  have  been  waived. 
There  are  many  other  cases  in  this  court 
holding,  more  or  leas  directly,  tbe  same 
rule.  It  is  unnecessary  to  extend  this 
opinion  by  farther  reference  to  them. 

It  may  be  said  that  tbe  foregoing  cases 
apply  only  when  the  defendant  seeks  to 
avoid  tbe  attachment  or  Judgment,  and 
does  not  apply  when  a  creditor  who  has 
obtained  a  lien  upon  the  attacbed  prop- 
erty subsequently  to  that  claimed  under 
the  attach  msnt  defectively  served  and  re- 
turned. We  are  not  prepared  so  to  bold. 
In  this  case  the  hank  levied  its  execution 
while  the  attachment  proceedings  ^en 
in  Seri,  and  we  are  inclined  to  think  that 
It  would  be  bound  by  any  step  the  parties 
to  the  attachment  proceeding  mlgbt  law- 
fully take  therein,  although  affecting  the 
Jurisdiction  of  the  court,  and  although 
taken  after  the  levy  of  Itsexecutlon.  But, 
however  that  may  be,  the  defendants  ap- 
peared In  tbe  attachment  proceeding,  and 
thus  waived  the  defective  service  and  re- 
turn, before  the  bank  levied  its  execution 
upon  the  attacbed  property.  Under  these 
eircamstancee,  it  Is  manifest  that  the  bank 
Is  in  no  better  position  than  the  defend- 
ants would  be  in  were  they  attacking  tbe 
attachment.  It  is  believed  there  is  no  con- 
fiict  of  authority  on  the  question  of 
waiver  here  considered.  We  have  exam- 
ined reiy  many  of  the  numerous  cases  cited 


by*tbe  learned  counsel  for  the  bank,  but 
we  do  not  find  in  any  of  them  that  th« 
qaetftion  of  waiver,  as  here  presented,  is 
determined  or  raised.  Considering  our 
own  statutes  and  decisions  on  the  subject, 
as  well  as  tbe  utterances  of  the  supreme 
court  of  tbe  United  States,  and  tbe  doc- 
trine laid  down  by  elementary  law-writ- 
ers, whose  treatises  are  constantly  cited 
as  authority,  and  believing  the  rule  rea- 
sonable and  Just,  we  are  constrained  to 
bold  that  the  defects  In  the  service  and  re- 
turn of  the  Rosenbaum  attachment  were 
waived  by  the  general  appearance  of  the 
defendants  in  tbe  attachment  proceeding, 
and  hence  that  the  Hen  of  the  Rosenbaums 
upon  tbe  attached  property  was  prior 
and  paramount  to  that  of  the  bank,  and 
that  they  are  entitled  to  the  proceeds  of 
the  sale  of  such  property  in  the  hands  of 
the  sheriff.  It  follows  that  the  order  of 
the  circuit  court  must  be  affirmed. 


RlOHARDSON  V.  AMBS. 

(Supreme  Court  qf  WUooruln.  March  17,  1891.) 

Pabthbbsbip— IUTIT1CA.TIOH  Or  A  Fabtmw's  0ir- 
AUTBOKizED  Act. 

1.  One  of  three  partners  sold  a  bnggybelonc- 
Ing  to  the  firm,  and  took  in  part  payment  an  old 
buggy,  which  h«  turned  over  to  the  firm,  and 
agreed  that  the  balance  might  be  credited  on  a 
personal  debt.  The  purchaser,  not  being  satis- 
fied with  the  bugfry,  returned  it  to  another  part- 
ner, who,  oa  being  told  of  the  arrangement,  made 
no  obleotlon,  but  exchanged  it  for  another.  Held, 
that  this  was  a  ratiflcatlon  by  bim  of  tlie  act  of 
bis  partner. 

a.  Where,  after  stiob  ratification,  the  third 
partner  sold  his  entire  interest  to  one  of  the  others, 
a  ratification  by  snch  third  partner  was  not  nec- 
essary, and  one  who  subsequently  bong)it  the 
firm  aooounts  oould  not  question  the  transaction. 

Appeal  from  circuit  court.  Rock  county. 

Plaintiff  sues  as  assignee  of  Empire 
Cross  Spring  Company  on  an  account  of 
that  company  against  the  defendant. 
The  account  Is  as  follows : 

1886. 
May  8S.    To  painting  and  TOmiahing  car- 
riage  •   BOO 

Aug.  88.     "    one  St.  jQlien*buggy. 110  00 

SepUSl.     "    repairs  on  wh^. 75 

tllSTB 
Cr. 
Ang.98.    By  old  buggy 80  00 

Balance •85  75 

When  the  account  accrued  the  Kmnlre 
Cross  Spring  Company  was  a  partnership, 
the  partners  being  J.  B.  La.  Orange,  Sut- 
ton Norris,  and  John  W.  Richardson. 
They  continued  such  partners  until  Sep- 
temt>er  24, 1886.  when  Norris  sold  bis  in- 
terest in  tbe  firm  property  and  business 
to  his  partner  Richardson.  December  28, 
1886,  La  Orange  and  J.  W.  Richardson  sold 
a  one-third  interest  In  the  firm  property 
and  businesstooneCoUman.  Intbespring 
of  1887  all  the  firm  property.  Including  tbe 
account  insult,  was  sold  and  transferred 
to  the  plaintiff,  Alexander  Richardson. 
This  action  was  brought  in  Justice's  court, 
and  the  plaintiff  recovered.  The  defend- 
ant appealed  to  the  circuit  court,  and  a 
trial  in  that  court  resulted  in  a  verdict 
and  judgment  for  defendant.  A  motion 
by  plaintiff  for  a  new  trial  was  denied. 
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Tbe  tase  im  furtlier  stated  In  tbe  opinton. 
Plaintiff  uppeate  from  tbe  ludgment. 

Due  &  SutberlMDd,  for  appellant.  Fetb- 
en,  JefMa  4k  £MeId,  for  respondent. 

Ltom,  J,^  (After  atHttng  tbe  facts  hb 
above.)  Tbe  testiiDuny  tenda  to  prove 
that  tbe  charge  uf  f 5  for  painting  and 
varolefaing  carriage  was  paid  by  defend- 
ant to  an  empluTe  of  tbe  Empire  Crow 
Spring  Company,  vbo  waa  autborlaed 
to  receive  sacta  payment.  It  also  tends 
to  prove  that  tbe  repairs  oq  wheel 
charged  at  76  cents  was  itade  by  La 
Grange,  who  was  under  contract  obliga- 
tion to  make  such  repaica,  and  who  re- 
ceired  tbe  wheel  for  that  purpose,  and 
that  defendant  did  not  empk>y  tbe  onia- 
pany  to  do  tlie  woric.  Tbe  verdict  of  t±B 
lory  efTectaally  disposes  <of  theae  tvo 
Items,  and  no  fartker  vefeivDce  "wlU  be 
made  to  thnn. 

Tbe  transactiona  ralatlng  to  the  charge 
of  9110  for  one  St.  Juiien  b^ggy  are  briefly 
these:  In  May,  1S86.  defendant  loaned  tbe 
partner  La  Orange  f  1^,  and  took  bis  dtie- 
blll  therefor.  Some  weeks  latn'  Lia  Grange 
tamed  out  a  boggy  to  defendant,  belong- 
ing to  tbe  company  or  firm,  jit  tha  agreed 
price  of  f  110,  and  received  from  defendant 
in  part  payment  therefor  an  <dd  bnggy  at 
$30,  and  agreed  with  defendant  tbat  the 
balance  of  {SO  should  apply  on  bis  due- 
bill.  Tbe  firm  received  and  retained  tbe 
old  buggy.  The  btwgy  ttavs  dfiUi>eFed  to 
tiie  defendant  waa  aBsatifrfactory,  askd 
the  partner  Bichardeon  took  it  back,  aad 
furnished  the  defendant  another,  wfalcl^ 
he  retained.  The  testimony  tends  to  show 
tbat,  at  the  time  BJchardson  took  back 
the  buggy,  defendant  informed  him  of  bis 
arrangement  with  La  Grange  to  apply  tbe 
balance  of  980  on  tlie  du«-bin,  and  that 
be  (Richardson)  made  no  objection  to  tbe 
arrangement,  and  afterwards  dellrered 
the  other  buggy.  The  testimony  waa  dis- 
puted, but  the  Jury  must  have  found  it  to 
be  true.  Of  course.  La  Grange  had  no  au- 
thority, without  the  consentot  his  copart- 
ners, to  turn  out.tbe  property  of  tbe  firm 
to  pay  his  Individual  debt.  Tha  qoestioa 
is,  therefore,  dd  the  facts  above  stated 
show  such  consent,  and  thus  bind  tbe 
company  to  the  arrangement  between  La 
Grange  and  defendant?  As  already  ob- 
served, the  Jury  must  have  found  that  the 
partner  Blchardson,  after  having  been  in- 
formed of  tbe  arrangement,  made  no  ob- 
jection thereto,  but  exebaoged  ttae  baggy 
which  La  Grange  had  tirus  sold  for  an- 
other buggy,  and  made  no  offer  to  return 
the  old  buggy  to  defendant.  This  must 
be  deemed  a  ratification  on  tbe  part  of 
Blchardson  of  the  arraBgeuteat  between 
La  Orange  and  the  defendant.  Had  tlie 
partner  Nori-ia  also  consented  tliereto, 
there  could  be  no  doubt  tbat  tbe  firm 
adopted  and  ratified  tbe  act  of  La 
Grange.  But  there  is  no  proof  that  Nor^ 
ris  consented  thereto.  The  learned  circuit 
Judge  refused  to  instruct  tbe  Jury,  as  re- 
quested by  plfllntiff,  that  if  Norri's  did  not 
so  consent  the  plaintiff  must  recover. 
There  being  no  testimony  that  Norris 
consented,  tbe  giving  of  such  Instruction 
would  have  been  equivalent  to  directing 
a  verdict  for  plaintiff.    Tbe  effect  of  the 


Instrnctioni  on  that 'sal>]ect  Which  were 
given  to  the  Jury  was  that  tbe  conrsent  of 
Norris  was  not  essential  to  render  tlie 
contract  between  La  Grange  and  defend- 
ant binding  upon  the  company  or  firOL 
Norrtewild  bis  Interest  in  tbe  firm  property 
and  business  to  his  partaer  Blchardaon 
in  Septeinbw.  1886.  and  retired  from  tbe 
firm.  We  are  of  the  o^nion  tbftt  lite  non- 
conaent  ceased  to  tie  matexial  after  that 
time,  and  that  as  suoa  as  tbe  firm  consist- 
ed only  of  La  Orange  and  RIcbardsoalt  be- 
came fully  bonud  by  thecontraet  between 
La  Oraistge  and  the  defendant  tbusratified 
by  Blchardson.  In  sabataoce  and  legal 
effect,  it  te  like  a  case  in  which  ▲.,  B.,  and 
C.  are  Joint  owners  of  property  wbioh 
neither  haa  authority  to  sell  without 
oonseat  of  the  others.  A.  selU  tt.e  prop- 
erty wltbont  such  consent  to  one  who 
knows  he  has  no  aatbority  to  do  eo.  B. 
afterwards  ratifies  aad  confirms  tbe  sale, 
and  then  C.  sells  bis  biterest  in  tbe  Joint 
property  tu  B.  In  encb  case  it  caonot 
be  d«rai)tiBd  -tiiat  tbe  pnrehaaer  takes  ■• 
r.alid  title  to  the  property  from  the  tine 
C  dlsposBB  of  Mb  interest.  So  bore,  tbe 
only  parties  who  can  now  be  beard  to 
qnesldoa  tbe  tranaactlon  with  La  GraiMB 
have  oonsmted  thereto.  Naltber  Oott- 
non,  who  subaeQuestly  caoM  iato  the 
Arm,  nor  tbe  plaintiff,  wlio  is  tbe  asaignee 
of  the  firm,  staada  in  any  better  positioa 
than  La  Grange  a»d  J.  W.  Bich«.rdson 
to  qitestion  the  validity  of  the  transae- 
tion.  There  wa«  some  diacnepaacy  In  the 
-teatiraoay  us  to  certain  dates,  aad  tbe 
court  auggested  to  the  jatjr  a  method  by 
which  the  testimony  might  be  reconciled. 
Tbe  discrepancy  bad  Uttla  or  no  bearing 
on  the  metdts  of  the  case,  and  the  snggea- 
tloo  of  the  court,  wbetber  Justifiable  or 
not,  coald  not  posaibly  hare  injnred  tbe 
Iilalntltf.  The  iDetructluns  given  ttae  jury 
accord  with  the  viewa  afoore  expressed, 
aad  fleam  to  be  Justified  by  the  teetiuMiny. 
We  do  not  find  therein,  nor  in  any  of  tbe 
rulings  oo  tbe  trial,  any  BufficleBt  ground 
for  renersing  the  Judgment,  /udgaoent 
affirmed. 


STATB  ex  T^.  WATHrEN  V.  WATKRBnKT. 

(SufTrem^  Count  of  Wisconsin.  Harch  17, 1891.) 
Tomra— iEUkCa  or  fiJouDiNa-  Tews  Munuiae— 
HjaanaxB. 
BsT.  St  Wis.  I  788,  which  is  in  the  chai»- 
ter  on  tbs  powers,  duties,  and  UablUUes  of  towns, 
provides  for  changing  the  place  of  liolding  town- 
ineetingB  by  ballot.  Section  27,  wtiiofa  occnrs  in 
the  chapter  on  "Electors  and  Genoral  Elections, " 
and  under  the  title  "Klectlons  Other  thun  for 
%wn  OfUoer*, "  requires  a  town  board  to  divide 
the  tons  into  eleet'on  districts  opon  written  peti- 
tion, and  eiQ)ressly  applies  ''to  all  electioaa, 
whether  general,  speoiaL  «r  town  eleotions,  pro- 
vided tliat  all  town-meetingB  be  bold  at  the  poll- 
ing place  to  bo  known  as  the  *  First  Freuinct '  ■* 
The  ordinance  creating  a  town  fixed  tbe  holding 
of  the  first  town-meeting,  i-n  1887,  at  H.,  whIoE 
was  never  changed  by  ballot  Uotober  3,  ISHS, 
the  iM>ard  of  supervise  made  an  order  dividing 
the  town  at  the  general  election  to  be  held  No- 
vember 6,  1888,  mto  election  district  Ka.  1,  with 
poll  at  W.,  and  distriat  No.  2,  with  poll  at  H. 
In  April,  1890,  town-meetings  were  held  In  both 
places,  and  rival  supervisors  declared  elected. 
Held,  that  W.  was  the  proper  place  for  holdlngr 
town-meetings,  and  that  the  candidate  there  elaot- 
ed  was  entitled  to  the  office. 
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A.ppeal  fromelKvit  eoart,  Doafclu  conn* 
ty. 

Thlf)  Is  an  aetloB<}t  900  warranto  to  try 
the  title  to  the  office  ot  so  per  visor  of  tbe 
town  ot  NebaKaniain,  in  the  county  of 
Douglas.  The  facts  relating  to  tbe  elee- 
doii  are  stlpalatedt  and  to  ttie  effect  that. 
In  the  ordinance  creating  tbe  town  of  Ne- 
bagamaln,  tbe  time  for  holding  the  first 
annual  town-meeting  was  fixed  on  April 
1, 1887,  at  tbe  school-houBe  in  Hawthorne, 
and  tbe  same  was  held  at  that  time  and 
place;  that  the  annual  town-meeting  was 
held  at  the  same  place  Id  April,  }%8,  and 
at  each  of  said  meetings  tbe  regular  bnsi- 
nesB  of  the  town  was  transacted,  and  a 
full  corps  ot  town  ofllcers  elected;  that  Oc- 
tober 2, 1888,  the  town  board  ot  supervis- 
ors made  an  order  dividing  the  town  into 
two  election  districts  tbeivin,  at  the  gen- 
eral election  to  be  held  November  <t,  1888, 
to  be  known  as  "Election  District  No.  1" 
and  "Election District  No.S'ot  said  town, 
designating  partlrqlarly  the  territory 
comprised  in  each  district,  and  providing 
that  the  poll  of  said  district  No.  1  be  held 
at  Sanntry's  Sleeping  Camp,  at  White 
Birch,  with  certain  persona  named  as  In- 
spectors; that  the  poll  in  said  district  No. 
2rtioold  be  held  in  tbe  sehool-lionse  at 
Hawthorne,  with  inspectors  therein 
named;  that  a  copy  of  said  order  was 
posted  and  filed  as  requtr<>d  by  law ;  that 
Hawthorne  and  White  Birch  are,  respect- 
ively, small  stations  within  said  town,  on 
the  line  of  the  railway,  and  about  10  miles 
apart;  that  the  place  of  holding  the  an- 
nual town^meetlngs  and  election  ot  town 
officers  in  said  town  was  never  changed, 
as  pre8crit)ed  by  section  783,  Rev.  St.,  un- 
less said  change  was  by  virtue  of  said  or- 
der, or  by  tbe  fact  that  the  annual  town- 
meeting  was  actually  held  at  White  Birch, 
as  herein  stated ;  that  the  general  election 
of  November,  1888,  was  held  at  the  twu 
places, respectively, specified  in  said  order; 
that  on  the  first  Tuesday  of  April,  1889,  a 
town-meeting  was  held  at  said  (janntry's 
Sleeping  Camp,  at  which  223  votes  were 
cast,  and  the  usual  business  of  the  town 
transacted,  and  a  full  corps  of  town  ofii- 
cers elected,  each  receiving  over  200  votes; 
that  on  the  same  day  a  town-meeting  and 
town  election  was  held  in  said  school- 
house  at  Hawthorne,  at  which  the  usual 
business  was  transacted  and  the  usual 
officers  elected,  and  at  which  72  votes  were 
cast,  but  that  none  of  tbe  officers  so  pur- 
porting to  be^elected  quallfled.  except  tbe 
assessor:  that  on  the  first  Tuesday  In 
April,  1K90,  certain  of  the  electors  of  said 
town  met  at  tbe  school-house  at  Haw- 
thorne, and,  after  providing  themselres 
with  clerks  and  inspectors  of  election, 
transacted  the  usual  business  ot  the  town, 
and  held  an  election  for  town  officers,  at 
which  the  relator  received  67  votes  for  the 
office  ot  town  supervisor,  and  the  defend- 
ant S  votes  tor  the  saine  office,  the  result 
of  which  was  certified  and  filed  as  re- 
quired, but  tbat  the  relator  never  in  fact 
acted  as  such ;  that  none  ot  the  outgoing 
town  officers  were  present  at  snld  nneet- 
fng,  and  no  order  ot  the  town  board  of 
audit  was  made;  that  the  result  ot  said 
election  was  returned  to  the  townnslerk 
••Ifcted  at  White  Birch  In  1889;  that  the  re- 


lator took  and  filed  tbe  nsaal  oath  of 
office,  April  8, 1890,  and  performed  all  tbe 
acts  required  to  qualify  as  such  supervis- 
or; that  on  the  first  Tuesday  of  April, 
1890,  a  town-meeting  was  held  at  8aun- 
try's  Sleeping  Camp,  at  White  Birch,  at 
which  tbe  cnJalrman  ot  tbe  town-board 
presided,  and  tbe  said  town-clerk  was 
present  and  acted,  and  at  which  meeting 
all  the  usual  business  of  said  town  was 
transacted,  and  that  town  officers  were 
elected,  and  that  at  such  election  tbe  r»- 
lutor  received  21  votes  for  tbe  office  of  su- 
pervisor, and  tbe  defendant  262  for  the 
same  office;  that  the  result  was  can- 
vassed, returned,  and  filed  as  preserit>ed 
bylaw;  that  within  the  time  prescribed - 
by  law  tbe  defendant  subscribed  and  filed 
the  nsnal  oath  of  office  and  qualified  us 
such  supervisor;  that  upon  sach  facts  the 
court  fonnd,  as  concinsions  of  law,  that 
the  relator  was  entitled  to  said  office  ci 
snpervisortnsteadof  tbedetendant.  From 
the  Judgmententered  thereon  accordingly, 
the  defendant  brings  this  appeal. 

5.  J.  Bradford  and  Clapp  A  Macartney, 
for  appellant.  Roberta  A  Newkirk,  for  re- 
spondeat. 

Cassoday,  J.,  {after  BtattBg  tbe  facta  aa 
above.)  By  the  Revised  Statutes  the  town 
board  were  expressly  authorised ,  when- 
ever tbey  deemed  it  more  convenient  for 
tbe  electors  at  any  general  or  special  elec- 
tion, by  their  order  in  writing,  to  divide 
sneh  town  into  two  or  more  election  dis- 
tricts, specifying  the  boundaries  of  snob 
districts,  and  the  place  or  places  where  the 
polls  should  be  held  therein,  etc.  Section 
27,  Rev.  St.  By  chapter  107.  Laws  1881, 
such  division  was  made  mandatory  upon 
the  sopervisord  of  the  town,  in  all  cases 
where  the  number  ot  votes  therein  speci- 
fied had  been  cast.  The  next  year,  chap- 
ter 107.  Laws  1881,  was  repealed,  and  sec- 
tion 27,  Rev.  St..  revived  and  re-enacted. 
Section  27,  Rev.  St.,  was  subsequently 
"amended  by  adding  at  the  end  thereof 
the  following:  The  town  board  shall  be 
required  to  make  each  divisions,  upon  tbe 
petition  in  writing  of  fifty  or  more  elect- 
ors of  any  town.  This  act  shall  apply  to 
all  elections,  whether  general,  special,  or 
town  elections :  provided,  that  all  town- 
meetings  be  h^d  at  the  polling  place  to 
be  known  as  the  '  First  Prednet.'"  Chai>- 
ter  416,  Laws  1S85.  Tbe  order  dividing 
the  town  Into  two  election  districts,  with 
a  polling  place  for  each  district,  desig- 
nated therein  as  district  "  No.  1 "  and  dis- 
trict "  No.  2, "  respectively,  as  mentioned 
In  tbe  foregoing  statement,  was  by  its 
terms  limited  to  tbe  general  election  on 
November  6, 1888.  But  such  division,  un- 
der the  language  ot  the  act  of  1886,  quot- 
ed, fixed  the  place  tor  holding  subsequent 
town-meetings  at  tbe  polling  place  known 
as  the  "  First  Precinct. "  True,  section  27, 
Kev.  St.,  is  In  the  chaff ter  on  "Electors 
and  General  Elections,"  and  under  the 
title  "Elections  Other  than  tor  Town  Offi- 
cers, "but.  as  Indicated,  tbe  amendment 
uf  1885,  by  express  words,  was  made  ap- 
plicable to  all  elections,  and.  in  case  of  any 
such  division,  expressly  provided  where 
tbe  town-meetings  should  subsequently 
be  held ;  that  is  to  say,  in  the  ease  at  bar, 
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at  Sanntry's  Sleeping  Camp,  at  White 
Birch.  True,  the  annnal  town-meeting 
was  held  in  the  Bchuol-honse  at  Haw- 
thorue,  in  April,  1888;  and  the  place  for 
holding  anch  annual  town-meeting  was 
never  changed  by  ballot,  as  prescribed  by 
section  783,  Rer.  St.  Bnt,  as  indicated, 
the  act  of  1886  prescribed  a  new  and  sal>- 
stantive  way  of  making  such  change 
whenever  a  town  should  be  divided  into 
two  or  more  election  districts,  as  In  the 
case  at  bar.  gauntry's  Sleeping  Camp,  at 
White  Birch,  was  the  polling  place  at  the 
election  of  Tf uvembei  6,  U86,  known  as  the 
"First  Precinct;"  and  hence  by  the  ex- 
press words  of  the  act  uf  1886  it  became 
fixed  as  the  place  for  holding  subsequent 
town  meetings.  It  follows  tnat  the  votes 
cast  for  the  d(4endant  for  supervisor  at 
Sanntry's  Sleeping  Camp,  In  April,  1890, 
were  properly  canvassed,  and  improperly 
rejected  by  the  court.  The  Judgment  of 
the  circuit  court  is  reversed,  and  the  cause 
is  remanded,  with  direction  to  enter  Jndg- 
ment  in  favor  of  the  defendant. 


LUNDOBEBN  ▼.  Stratton  et  a/. 
{Suipreme  Court  of  WUooniin.   Match  14,  1891.) 

Jvoaumsn — Assionmbnt— -Attobhbt's  has — 
Sbt-Off. 
In  a  suit  against  S.  and  T.,  judgment  was 
rendered  for  plaintiff  against  B.  for  (30,  and  for 
T.  against  plaintiff  for  $110.16.  T.'s  Judgment 
was  affirmed  in  the  sntveme  court  with  948.75 
costs.  T.  assigned  his  fodgments  to  his  counsel 
O.,  who  claimed  a  Uen  thereon  and  also  acquired 
the  interest  of  B.  in  the  judgment  for  costs,  and 
notifled  plaintiil  of  the  transactions.  Prior  to 
the  assignment  to  the  attorney  B.  obtained  a 
jadsment  of  $162.40  against  T. ,  and  assigned  It  to 

§laintift  HtUd,  that  as  B.  had  po  right  to  have 
is  judgment  setoff  against  the  judgments  in  0.'s 
hands,  plaintiff  as  his  assignee  acquired  no  superi- 
or right,  and  coold  not  set  off  that  judgment  and 
the  one  for  $80  against  the  judgments  assigned 
toC. 

Appeal  from  circuit  court,  Washburn 
county. 

This  action  was  originally  brought  by 
the  plaintiff  to  compel  the  specific  per- 
formance of  a  land  contract.  It  appears 
from  the  record  that  on  the  trial  of  the 
case,  November  4,  1887,  judgment  was  ren- 
dered in  favor  of  the  defendant  Thomas, 
and  against  the  plaintlll  for  f  110.16,  and 
that  Judgment  was  also  rendered  in  the 
action  in  favor  of  the  plaintiff  and  against 
the  defendant  Stratton  for  fSO,  both  of 
which  Judgments  were  thereupon  docket- 
ed: that  March  12, 1880,  the  Judgment  in 
favor  of  Thomas,  so  entered,  was  affirmed 
in  the  supreme  court,  with  948.76  costs,  (73 
Wis.  659,  41  N.  W.  Rep.  1012;)  that  March 
14,  1889,  Thomas  assigned  his  said  two 
Judgments  to  J.  F.  Coe,  his  attorney  iu 
the  action:  that  May  28,  1689,  Stratton 
assigned  his  interest  in  the  Judgment  of 
f48.76tn8ald  ,1  F.  Coe;  that  January  16, 
1889,  A.  L.  Bugbe4got  a  Judgment  against 
Thomas  for  services  as  his  attorney  for 
fl62.40;  that  January  19, 1889,  Bugbee  as- 
signed thatjudgment  totheplalntllf ;  that 
March  27, 1889,  J.  F.  Coe  notified  the  plain- 
tiff and  his  attorney  that  the  two  Judg- 
ments in  favor  of  Thomas  bad  been  as- 
signed to  bim,  prior  to  which  time  the 
plaintiff  had  no  notice  that  Coe  had  not 


been  paid,  but  claimed  a  Itan  on  said  Judg- 
ments for  services;  that  August  1,  1890, 
the  plaintiff  moved  the  trial  court  to  have 
said  Judgments  of  fSO  and  9162.40  offset 
against  said  Judgments  of  9110.16  and 
948.76;  and  after  hearing  counsel  for  the 
respective  parties,  an  order  was  entered 
denying  said  motion  with  910  costs. 
From  which  order  the  plaintiff  brings  this 
appeal. 

A.  L.  Bagbee,  for  aptjellant.  L.  H.  Mead 
and  J.  F.  Coe,  for  respondents. 

Cassoday,  J.,  {after  stating  the  facta  aa 
above,)  Mr.  Coe  was  the  attorney  for 
Thomas  in  obtaining  the  two  Judgments 
in  his  favor  and  agalust  the  plaintiff. 
This  gave  him  liens  upon  those  Judgments 
for  his  disbursements  and  services  therein, 
as  against  Thomas.  Howard  v.  Osceola, 
22  Wis.  453;  Busslan  v.  Railway  Co.,  56 
Wis.  S87, 14  N.  W.  Rep.  463.  In  recogni- 
tion and  confirmation  of  those  liens, 
Thomas  assigned  both  Judgments  to  Coe. 
Such  liens,  however,  &re  ordinarily  subor- 
dinate to  superior  equities  in  favor  uf  the 
adverse  party.  Yorton  v.  Hallway  Co., 62 
Wis.  876,  21  N.  W.  Rep.  616,  and  23  N.  W. 
Rep.  401 :  BoBworth  v;  Tallman,  66  Wis. 
633,  29  N.  W.  Rep.  642.  But  the  plaintltt 
has  no  such  equity  by  virtue  of  the  Judg- 
ment iu  his  favor  and  against  Stratton 
personally.  Thomas  was  not  even  bound 
to  pay  that  Judgment.  He  was  bound 
to  pay  thejudgmentagainst  him  In  anoth- 
er action  and  in  favor  of  Bugbee;  butBng- 
bee  had  no  ^ht  to  have  his  Judgment  set 
oft  against  the  Judgments  In  favor  of 
Thomas;  and  the  plaintiff  acquired  no 
right  superior  to  Bugbee  by  virtue  of  the 
assignment  of  that  Judgment  to  him. 
Thomas  was  certainly  under  no  higher 
obligations  to  pay  Bugbee  or  his  as- 
signee than  he  was  to  pay  Coe  lor  his  le- 
gal services  and  disbursements  in  obtain- 
ing the  two  Judgments,  and  Coe,  having 
acquired  those  Judgmeuts  by  reason  of  his 
liens,  is  not  to  be  superseded  by  virtue  of 
the  Judgment  in  favor  of  Bugbee.  The 
order  of  the  circuit  court  Is  affirmed. 


BOWNE  T.  WOIXXJTT,  {tWO  CaSSB.) 

(Supreme  Court  cf  North  Dakota.   Jan.  Term, 
1891.) 

COVSKAST  or  SSISIH— BrBAOH— DAIIA.OBS. 

1.  Wnere,  in  a  covenant  of  seisin  in  a  war- 
ranty deed,  the  grantor  covenants  "for  iiis  heirs, 
executors,  and  administrators, "  no  action  will  lie 
against  the  grantor  for  a  breach  of  such  covenant. 

S.  Where  A.  contracts  to  sell  realty  to  B., 
and  subsequently  B.  contracts  to  sell  the  land  to 
C,  and  at  B.  's  request  A.  conveys  direct  to  C. 
hy  deed  with  general  covenant  of  seisin,  the 
amount  of  recovery  against  A.  tor  breach  of  such 
covenant  would  in  any  event  be  limited  to  the 
consideration  received  by  him,  with  Interest 
thereon.    Section  4684,  Comp.  Laws. 

8.  Under  sections  8444, 8448, 8446,  Comp.  Laws, 
the  covenant  of  seisin  does  not  run  with  the  lima 
In  this  state. 
(SyUabus  by  (he  Court.) 

Appeal  from  district  court.  Grand  Forks 
county:  William  B.  McComnell,  Judge. 

J.  F.  McGee,  for  appellant.  J,  H.  Bosard, 
for  respondent. 

Bartholomew,  J.  These  are  actions  for 
damages  for  breach  of  covenant  of  selsla 
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In  deeds  to  realty.  The  facts  connected 
witb  the  title  to  the  lands  here  InTolred, 
and  tbe  breach  ot  the  covenant,  are  Iden- 
tiral  with  the  facta  of  Bowne  asainst  the 
same  defendant,  ante,  886,  (decided  at  this 
term,)  and  Itwonld  be  onnecessary  to  add 
anything:  to  what  we  then  said,  except  tor 
certain  points  of  difference  in  the  records 
which  have  been  properly  raised  and 
pressed  upon  as,  and  which  It  Is  onr  daty 
to  decide.  Tbe  covenants  of  seisin  in  the 
TarloDS  deeds  on  which  these  actions  are 
based  are  in  the  following  words :  "And 
tbe  said  C.  C.  Wolcott,  party  of  the  first 
part,  for  his  heirs,  executors,  and  admin- 
istrators, does  covenant  with  tbe  said 
party  uf  tbe  second  part,  his  heirs  and  as- 
slsrns,  that  he  is  well  seised  in  fee  of  tlie 
lands  and  premises  aforesaid,  iind  has 
Kood  right  to  sell  and  convey  tbe  same  in 
manner  and  form  aforesaid."  Tbe  cove- 
nantor covenants  "for his  heirs, executors, 
and  administrators. "  Appellant  contends 
that  nnder  that  covenant  no  action  will 
He  against  tbe  grantor,  and  we  think  tbe 
position  is  well  taken.  Courts  cannot 
make  contracts  for  parties,  but  must  take 
them  as  they  And  them.  If  tbese  cove- 
nants differ  from  usnal  covenants  nnder 
the  same  circumstances,  we  are  hound  to 
presume  that  parties  Intend  tbey  should 
so  differ.  We  are  bound  to  presume  that 
the  grantee  accepted  this  covenant  be- 
cause he  could  get  no  better.  It  may  well 
be  that  the  grantor  was  willing  to  bind 
his  heirs  and  representatives  to  tbe  extent 
of  the  estate  that  tbey  might  receive  from 
falm,  but  was  unwilling  to  bind  hlmselt. 
Tbe  condition  ot  the  title  In  these  cases 
makes  that  view  aU  the  more  probable. 
The  naked  legal  title  was  in  the  United 
States,  and  would  be  divested  only  by 
patent;  and  it  is  matter  of  general  knowl- 
edge that,  in  the  transactions  ot  tbe  gen- 
eral land-office,  years  sometimes  elapse  be- 
tween tbe  time  of  tbe  delivery  of  tbe  pat- 
ent certificate  by  tbe  local  office  and  tbe  Is- 
sue of  tbe  patent  from  the  general  office; 
and  It  may  well  be  that  the  grantor  In 
tbese  cases  desired  to  postpone  all  liability 
on  the  covenant  of  seisin  until  such  time 
as  In  tbe  ordinary  course  of  events  the 
patents  would  certainly  be  issued,  and  so 
refused  to  create  any  liability  during  bis 
own  Ufe-ttme.  This  point  was  directly  de- 
eded In  Rntner  v.  McConnel,  14  111.  168,  and 
Traynor  v.  Palmer,  86  111.  477;  and  we  find 
no  contranr  ruling.  If  it  was  the  Inten- 
tion to  bind  the  grantor,  and  the  wording 
of  tbe  covenant  was  a  mistake,  then  plain- 
tllf  brought  this  action  in  tbe  wrong 
fomm:  Courts  of  law  can  neither  Ignore 
nor  correct  mistakes.  This  ruling  settles 
one  point  common  to  both  cases;  but 
there  are  two  other  points  In  the  McFad- 
denCase  thatrequlreourattentlon.  Three 
deeds  are  declared  upon  in  that  case.  In 
tbe  first,  Wolcott,  in  consideration  of  fSOO, 
soI<)  and  agreed  to  convey  the  land  to  one 
Collins.  Subsequently,  Collins,  for  a  con- 
sideration of  9600,  sold  to  plaintiff,  and  at 
CoUln's  request  Wolcott,  the  defendant, 
deeded  directly  to  plain  tin,  and  the  con- 
sideration recited  In  the  deed  was  the 
amountpald  by  plaintiff  to  Collins,  to- wit, 
f600,  but  the  only  consideration  received 
by  defendant  was  the  sum  of  $300.    Tbe 


trial  court  allowed  plaintiff  to  recover  tbe 
full  9600  and  Interest.  In  that  there  was 
error.  Section  4584,  Comp.  Laws,  reads 
as  follows:  "The  detriment  caused  by  tbe 
breach  of  a  covenant  ot  seieln  *  *  *  is 
deemed  to  be—Fint,  the  price  paid  to  tbe 
grantor;  •  •  •  second.  Interest  thereon 
for  the  time  during  which  the  grantee  de- 
rived no  benefit  from  the  property,  not  ex- 
ceeding six  years;  and,  third,  any  ex- 
penses, "  etc.  Had  the  breach  been  total, 
followed  by  eviction,  the  recovery  should 
have  been  limited  to  the  "price  paid  to  the 
grantor, "  with  interest  and  expenses  as 
provided.  See,  also.  Cook  v.  Curtis,  (Mich.) 
36  N.  W.  Rep.  692.  In  the  third  cause  of 
action  the  defendant  deeded  to  one  Nugent 
for  a  consideration  ot  $100,  the  deed  con- 
taining the  covenant  sued  upon.  Subse- 
quently, Nugent  conveyed  to  plaintiff  for 
a  consideration  of  fSOO.  In  the  lower, 
court  plaintiff  had  Judgment  on  the  cove- 
nant In  tbn  deed  from  defendant  to  Nugent 
for  tbe  full  consideration  that  plalntlfl 
paid  Nugent.  Tbls  was  clearly  wrong,  for 
the  reason  )nst  stated,  and  for  the  further 
reason  that  plaintiff  would  have  no  cause 
of  action  whatever  on  said  covenant  as 
against  this  defendant,  even  If  defendant 
were  Included  In  the  wording  of  tbe  cove- 
nant. Tbe  covenant  uf  seisin  does  not 
run  witb  tbe  land  in  tbls  state.  Section 
8444,  Comp.  Laws, reads  as  follows:  "The 
only  covenants  which  run  with  the  land 
are  those  specified  in  this  title,  and  those 
which  are  Incidental  thereto."  The  fol- 
lowing section  reads:  "Every  covenant 
contained  in  a  grant  to  an  estate  in  real 
property  which  Is  made  tor  the  direct  ben- 
efit of  tbe  property,  or  some  part  of  It  then 
in  existence,  mns  with  tbe  land."  Tbe 
next  section  rends:  "The  last  section  in- 
cludes covenants  ot  warranty,  tor  quiet 
enjoyment,  and  tor  further  assurance  on 
the  part  of  the  grantor, and  covenants  for 
the  payment  of  rent  or  of  taxes  or  assess- 
ments upon  the  land,  on  tbe  part  of  tbe 
grantee. "  No  otherco venants  are  named, 
and  the  foregoing  exclude  tbe  covenant  of 
seisin.  Neither  caawe  hold  that  a  con- 
veyance of  land  by  one  who  has  a  right  ot 
action  upon  a  breached  covenant  of  seisin 
works  an  assignment  ot  tbe  cause  of  ac- 
tion. The  only  effect  of  sncb  a  holding  Is 
to  make  the  covenant  run  with  the  land, 
which  is  contrary  to  the  expressed  will  of 
our  law-makers.  For  the  reason  hereto- 
fore given  tbe  Judgment  in  thesecases  must 
be  reversed,  and  the  actions  dismissed.  It 
Is  so  ordered.    All  concur. 

CoBUSS,  C.  J.,  having  been  ot  counsel, 
did  not  sit  on  the  hearing  of  the  above 
cases;  Judge  T&mfi.eton,  of  tbe  first  Ju- 
dicial district,  sitting  by  request. 


QULL  RiVKR  LOMBBB  CO.  V.  S0HOOL.-DlS- 

TRiCT  No.  89  OF  Babnbs  County. 
(Supreme  Court  of  North  Dakota.    Wot.  S9,  1890. ) 

FlKDIHOS  BT  TBIAL  COURT— COUHTT  WxSRAjm— 
ErBCTIOX   or  BCHOOL-HOUSEB. 

1.  Where  the  trial  court  determines  the  is- 
■nea  of  fact  without  a  Jury,  the  requirement  of 
the  statute  as  to  findings  is  mandate^,  and  not 
directory.  In  suoh  cases  it  is  the  dnty  of  the 
trial  ooort  without  request  to  make  express  tlnd- 
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tog*  of  the  ultimate  ttxiUirbiiA  are  msterlal  and 
ainbe  vpoa  the  pleadings.  AooMrdingly,  where 
the  distriot  court,  in  snch  case,  made  no  express 
findings  of  the  ultimate  facts  which  were  In  is- 
sue, but  instead  of  doing  so  adopted  certain  doc- 
umentary evidence,  and  a  certain  stipulation  of 
facte,  as  its  flndinss  of  fact,  and  from  such  find- 
ings drew  certain  legal  conclusions,  upon  which 
Judgment  was  entered,  held  reversible  error. 

2.  Cpon  the  merits  this  case  will  be  governed 
by  the  principles  of  law  laid  down  in  another 
case  like  it,  decided  at  the  present  term  of  this 
court,  t  e..  Capital  Bank  of  Bt.  Paul  r.  Bchool- 
Dist  Na  68,  ante,  888. 

{SyUalnu  by  f»«  Ccwrt.) 

Appeal  from  district  court,  Barnes  coon- 
ty;  WiixuH  H.  Francis,  Judge. 

Hermaa  Winterer  and  F.  H.  Remington, 
for  appellant.  Wbite  <ft  Hewett,  lor  re- 
•pondent. 

Wallin,  J.    This  l8  an  appeal  from  a 

Judgment  Id  favor  of  tbe  plaintiff  for  ^S^,' 
tlO.68.  rbe  complaint  la  as  follows:  "Tbe 
plaintiff  alleges:  FlrBt.  That  plaintiff  is, 
and  at  tbe  times   lieretnafter  mentioned 
was,  a  corporation  daly  created,  organised 
and  existing  nnder  and  by  virtue  of  tbe 
laws  of  the  state  of  Minnesota,  and  doing 
business  as  sucb  at  Onll  River.  Minnesota ; 
tbat  defendant  Is,  and  at  tbe  times  herein- 
after mentioned  was,  a  corporation  doly 
created,  organized, and  existing  under  and 
by  virtue  of  tbe  laws  of  tbe  territory  of 
Dakota,  and  doing  business  as  such  in  tbe 
county  of  Barnes,  territory  of  Dakota. 
Second.  Tbat  on  or  about  tbe  2d  day  of 
August  and  lltb  day  of  September,  1882, 
respectively,  defendant,  for  value,  made, 
executed,  and  delivered  to  one  J.  O.  Drake 
Its  two  certain  ordera  or  warrants  upon 
Its  treasurer  as  follows:    'No.  1.    Terri- 
tory of  Dakota.    Aug.  2, 1882. .  Treasurer 
of  school-district  No.  39  of  Barnes  county : 
Pay  to  J.  C.  Drake,  or  bearer,  one  thou- 
sand doUars  out  of  any  moneys  in  the  dis- 
trict treasury  belonging  to  the   building 
fund,   not   otherwise    appropriated,   tor 
building  school-bouse.  F.  H.  Abbott,  Dis- 
trict  Clerk.     A.  T.  Anderson,  Director, 
f  1,000.00.'    'No.  3.    Territory  of  Dakota. 
Sept.  11, 1882.    Treasurer  of  school-district 
No.  89  of  Barnes  county:    Pay  to  J.  C. 
Drake,  orbearer,  eleven  hundred  and  forty- 
alx  dollars  and  seventy-four  cents  out  of 
any  moneys  In  the  district  treasury  be- 
longing   to    the   school-house  fund,  not 
Otherwise     appropriated,    for     building 
Bcbool-bonse.      F.   p.    Abbott,   District 
Clerk.     A.  T.  Andrrson,  Director,     fl,. 
146.74.'    Third.  Tbat  on  the  said  2d  day 
of  August  and  11th  day  of  September,  1882, 
respectively,  said  J.  C.Drake  duly  present- 
ed said  orders  for  payment  to  Clemens 
Schmidt,   treasurer  of    defendant;    tbat 
payment  of  the  same  wau  on  said  date  re- 
fused,   and    the    following    indorsement 
made  upon  the  backs  of  the  same  on  said 
dates:    '  Presented  for  payment,  and  not 
paid  for  want  of  funds;  payable  at  the 
First  National  Bank  of  Valley  City,  with 
Interest  at  10  per  cent,  oer  annum.    Clbm- 
E.N'S  Schmidt,  Treas.,  School-District  No. 
89,  Barnes  Co.,  D.  T.'  Fourth.  That  there- 
after, during  the  year  1882,  (the   prwlse 
date  plaintiff  cannot  now  state.)  said  .T. 
0.  Drake,  for  a   valuable  consideration, 


sold,  assigned,  indorsed,  and  transferred 
said  orders  to  plaintiff,  and  tbe  indebted- 
ness fqr  which  the  same  were  given.  Fifth. 
That  on  August  2. 1882,  and  September 
11, 1882,  as  aforesaid,  and  at  various  timM 
subsequently  thereto,  said  orders  were  pre- 
sented to  the  treasurer  of  ddendant  for 
payment,  and  payment  thereof  refused, 
and  that  no  part  thereof  has  ever  been 
paid.  Sixth.  That  plaintiff  is  now  the 
legal  owner  and  holder  of  said  orders  and 
claims,  and  tbat  the  same  are  now  due 
and  payable,  and  that  there  is  due  from 
defendant  to  plaintiff  thereon  tbe  sum  of 
twenty-one  hundred  and  forty-six  and 
seventy-four  one-huudredths  dollars,  with 
Interest  thereon,  as  aforesaid." 

To  which  complaint  defendant  answered 
as  follows:    "The    above-named  defend- 
ant, answering  the  complaint  In  this  ac- 
tion.  denies  any  knowledge  or  information 
BUiflcient  to  form  a  belief  as  to  whether 
tbe  plaintiff  is,  or  at  the  times  mentioned 
In  tbe  complaint  was,  a  corporation  ere- 
ated,  organised,  or  existing  nnder  or  by 
virtue  ol  the  laws  of  the  state  of  Minne- 
sota, or  doing  business  as  sucb  at  Gull 
River,  Minnesota.    Defendant  denies  tbat 
on  or  about  tbe  2d  day  of  August  or  tbe 
11th  day  of  September.  A.  D.  1882.  or  at 
any   other   time,  defendants   made,  exe- 
cuted, or  delivered  to  one  J.  C.  Drake  its 
two  warrants  or  orders  mentioned  iu  said 
complaint,  or  either  of  said  warrants  or 
orders.    Defendant  denies  any  knowledge 
or  information  sufficient  to  form  a  beifet 
as  to  whether  on  said  2d  day  of  August  or 
lltb  day  of  September,  A.  D.  1882,  or  at 
any  other  time,  said  J  C.  Drake  presented 
said    orders   for    payment     to     Clemens 
Schmidt,  treasum  of  defendant,  or  as  to 
whether  payment  of  tbe  same  was  on  said 
date  refused,  or  as  to  whether  the  indorse- 
ment mentioned  in   the  complaint    was 
made  upon  the  back  of  the  same.    Defend- 
ant denies  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  J. 
C.  Drake  sold,  assigned,  indorsed,  or  trans- 
feiTe«l  said  orders,  or  either  of  them,  to  tbe 
plaintiff,  or  the  Indebtedness  for  which  the 
same  were  given.    Defendant  denies  any 
knowledge   or  information   sufficient   to 
form  a  belief  as  to  whether  on  August  2, 
1882.  and  September  11,  1882,  or  at  any 
other  time,  said  ordera  were  presented  to 
the  treasurer  of  defendant  for  payment,  or 
payment  thereof  refused.    Defendant  de- 
nies that  no  part  of  said  warrants  or  or- 
ders has  been  paid.    Defendant  denies  any 
knowledge  or  Inrormatlon    sufficient  to 
form  a  belief  as  to  whether  tbe  plaintiff  is 
now  the  legal   owner  or  bolder  of  said 
warrants  or  orders;  and   the  defendant 
denies  tbat  tbe  same  are  now  due  or  pay- 
able, or  that  there  Is  due  from  defendant 
to  plaintiff  thereon  the  sum  of  twenty-one 
hundred  and  forty-six  and  74-100  dollars, 
with  Interest  thereon,  or  any  other  sum. 
For  a  second  and  farther  answer  and  de- 
fense to  the  complaint  in  this  action  'the 
defendant  allegps  that  the  two  warrants 
mentioned  in  the  complaint  were  Issued  by 
the  director  and  clerk  of  defendant  for 
building   a  school-house,  and  furnishing 
materials  for  the  same;  that  the  assessed 
valuation  of  all  property,  both  real  and 
personal,  In  school-district  No.  88,  Barnes 
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county,  territory  of  Dakota,  In  the  year 
A.  D.  1882, .and  at  the  ttme  Raid  warrants 
-were  issued,  was  eighteen  tboosand  seven 
hundred  and  ten  doTlarB;  that  each  ot  said 
warrants  exceeded  one  per  eent.  on  the 
taxable  property  In  said  district;  that 
each  of  said  warrants  exceeded  one  and 
one-half  per  cent,  on  the  taxable  property 
in  said  district;  that  the  school  board  of 
said  district  was  never  directed  or  author- 
ised by  any  district  meetingr  in  said  di»- 
triet  to  Incur  an  Indebtedness  for  which 
said  warrants  were  issued,  and  the  Incur- 
ring of  said  indebtedness  was  never  rati- 
fied or  sanctioned  ln%ny  n  ay  by  any  dis- 
trict meetlntr  In  said  district,  bat,  on  the 
contrary,  at  a  district  meetlne  in  said  dis- 
trict, held  on  the  8d  day  of  May,  A.  D. 
1888.  a  motion  was  made,  seconded,  and 
carried  to  raise  elgrht  hondred  dollars  lor 
building  a  scbool-honse,  and  no  direction 
was  ever  given  to  the  school  board  to  ex- 
pend any  greater  amount  lor  soch  par- 
pose:  that  the  defendant  has  nu  title  to 
the  land  upon  which  the  scbool-hoose  for 
which  said  warrants  were  isimed  is  situ- 
ated, and  no  proceedings  were  ever  instl- 
tnted  for  the  purpose  of  acquiring  title  to 
the  same,  or  to  acquire  the  right  to  build 
said  school-house  thereon. " 

A  bill  of  exceptions  was  allowed  and 
signed,  which,  among  other  thtngs,shows 
that  the  case  came  on  for  trial  before  the 
district  court  at  the  June  term  In  1888, 
and  a  Jury  was  waived.  Also  the  ftrilow- 
Ing :  " The  attorneys  for  the  plaintiff  and 
ddendant  agreed  by  written  stipulation 
as  to  the  evidence  In  the  case,  which  evl- 
denee  and  stipulation  are  as  follows."  Here 
follows  CTtaln  doeomentary  evidence,  to- 
wit,  the  original  school  orders,  copies  of 
which  are  set  out  In  the  complaint,  with 
the  Indorsements  thereon,  which  were  put 
In  evidence  as  Exhibits  A  and  B,  respect- 
ively ;  then  Exhibit  C  was  put  In  evidence, 
which  was  a  certain  book,  called  upon  its 
title  page  "Scbool-DiBtrtct  No.  80,  County 
of  Barnes.  Distriq^  Clerk's  Record-Book. " 
Exhibit  C  embraces  11  pages  of  the  ab- 
stract filed  In  this  court,  and  consists  of 
records  kept  by  the  clerk  of  the  district  of 
the  proceedings  bad  at  all  the  corporate 
meetings  of  tbedlstrlct  from  and  including 
May  2, 1882,  to  and  including  July  26,1887; 
also  the  record  of  the  pmceedlngs  bad  at 
two  meetings  held  by  the  school  board  of 
said  district.  After  the  exhibits  came  the 
said  stipulation  of  facts,  which  reads  as 
follows:  Theplaintilf  and  defendant  are 
each  corpoi-ations,  as  alleged  in  the  com- 
plaint, and  were  at  the  times  therein  set 
forth.  The  signatures  to  the  warrants 
hereto  attached,  which  are  admitted  in 
evidence,  and  marked  ezhib.  'A'  and  'B,' 
are  the  genuine  signatures  of  the  then  act- 
ing district  clerk  and  district  director;  and 
the  signature  to  thfe  indorsemeats  certify- 
ing to  the  same  is  the  genuine  signature 
of  the  then  acting  treasurer.  These  signa- 
tures were  made  on  the  respective  dates 
of  the  instruments  and  indorsements  afore- 
s&ld.  These  were  the  legal  officers  of  the 
defendant  at  that  time.  The  exhibits 
aforesaid  ate  the  warrants  in  suit  in  this 
matter.  The  plaintiff  Is,  and  at  the  time 
this  suit  was  brought  was,  the  owner  and 


bolder  of  said  warrants  by  the  indorse- 
ment ana  transfer  of  the  same  set  forth 
Id  the  complaint.  There  hare  been  no 
payments  made  on  the  same  excepting  the 
payments  Indorsed  on  the  back  of  Exhibit 
B,  which  correctly  shows  the  payments 
made,  and  their  manner  and  dates.  They 
were  made  by  the  county  treasurer.  The 
Bald  orders  were  Issaed  as  follows :  Ezhlbi  t 
A  daring  the  progress  of  the  building  of 
the  school-bouse,  and  ExhllAt  B  at  the 
time  of  Its  completion;  and  were  given 
in  pursuance  of  contract  made  between 
the  school  board  of  d^ndant  and  J.  C. 
Drake,  and  for  the  amount  agreed  upon 
by  said  contract.  The  assessed  valuauon 
of  all  propert.v  in  said  district  at  the  time 
said  warrants  were  issued  was  f  18.710.00, 
indoding  both  real  and  penionai.  Said 
district  la  not  in  any  city  or  town,  and 
did  not  at  that  time  contain  1,000  inhab- 
itants. The  title  to  the  land  on  which  the 
school  baildlng  la  located  is  not,  and  never 
has  been,  in  the  dtfendant,  nor  sought  to 
be  obtained  in  any  way.  The  book  called 
upon  its  title  page  '  School-District  No.  39, 
County  of  Bamee.  District  Clerk's  Record- 
Book,'  constitutes  the  school-district  rec- 
ords of  the  defendant.  They  are  what 
they  purport  to  be,  and  the  minates  there- 
in are  what  they  purport  to  be, — minates 
of  meetings  of  the  school-district,— except- 
ing the  minutes  dated  May  12, 1882,  and 
the  one  immediately  following,  wiijioat 
date.  The  latter  two  an>  the  minutes  oi 
meetings  ot  the  school  board  of  deteudant. 
The  building  is  2«z80  feet,  with  12-foot 
posts,  and  Is  brick*  veneered .  The  building 
has  been  used  since  its  completion  and  up 
to  the  present  time  continuously  for  all 
school  purposes.  School  has  been  held 
there  from  the  first,  and  teachers  hired  by 
authority  ot  the  district,  with  the  knowl- 
edge that  they  would  teach  in  the  build- 
ing in  questiun:  and  all  apparatus  pro- 
vided as  appears  by  the  minutes  has  been 
placed  in  that  building,  and  all  school- 
district  meetings  have  been  held  therein. 
Before  the  time  of  the  annual  meeting 
held  in  1888  by  defendant,  and  shortly  alt- 
er the  building  was  completed,  it  became 
generally  known  to  the  people  of  the  dis- 
trict that  the  orders  in  suit  had  been  is- 
saed for  the  purchase  of  the  building; 
and  many  of  the  people  thought  that  an 
S800.00  bnildlng  should  have  been  built 
Instead,  as  authorized  by  the  first  district 
meeting.  The  orders  in  question  have 
never  been  audited  by  defendant.  A  spe- 
cial meeting  of  defendant  was  duly  called 
and  held  some  time  before  theannual  meet- 
ing in  1880,  to  consider  the  question  ot  ap- 
pointing an  auditing  committee,  and  bond- 
ing for  these  orders  In  suit  under  the  spe- 
cial bonding  law  of  1885.  Tbe  orders  in 
suit  and  tbelr  amount  were  stated  at  that 
meeting  and  discnssed,  and  it  was  decided 
not  to  bond  for  the  amount  or  any  other 
amount,  or  to  appoint  an  anditlnR  com- 
mittee. The  annual  meeting  ol  1880  was 
held  later  than  that, on  June  20, 1886.  The 
clerk's  record,  above  referred  to,  is  offered 
and  received  in  evidence,  and  marked  *  Ex- 
hibit C,' it  being  agreed  by  counsel  that 
copies  of  all  its  records  be  made  and  cer- 
tified to  by  the  clerk  of  the  court  at  Valley 
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city,  and  attached  hereto,  and  the  book 
be  returned  to  the  defendant:  and  also  It 
la  affreed  that  certified  copies  of  the  waiv 
rants  Ex.  A  and  B  be  attached  hereto  in 
place  of  the  originals,  they  being  retained. 
The  foregoing  Is  agreed  to  be  all  the  facts 
in  this  Issue,  and  Is  hereby  aabmitted  as 
encb.  Dated  June  29tb,  1888.  White  Sl 
Hbwett,  Attorneys  for  Flaintitt.  F.  H. 
HBMiNaTON,,HEUHAN  WiMTXBBB,  Attor- 
neys for  Defendant. " 

Said  stipulation,  together  with  the  doc- 
umentary evidence,  (Exhibits  A,  B,  and 
C,)  was  flled  with  the  clerk  of  the  district 
conrt  before  the  case  was  submitted  for 
determination,  and  on  Jane  29, 1888;  and 
said  docnmentary  evidence  and  atlpnla- 
tion  of  agreed  facts  embraced  all  the  evi- 
dence and  facts  upon  which  the  district 
court  proceeded  to  determine  the  case. 
The  cause  having  been  submitted  to  the 
district  court  for  its  determination,  that 
conrt  determined  the  issues,  and  filed  its 
decision  in  writing,  which  decision  is  as 
follows:  "This  cause  coming  on  to  be 
heard  on  the  pleadings  and  papers  herein, 
and  the  facts  In  the  case  having  l)een  stip- 
ulated in  writing  by  the  attorneys  for  the 
respective  parties  hereto,  and  .filed  with 
the  clerk  of  this  court  on  Jnne  29, 1888,  the 
court  now  here  adopts  said  facts  so  stipu- 
lated as  Its  own  findings  of  fact  In  this 
ca8e,-^that  there  Is  due  pialntltf  on  the 
warrant  in  suit  (8,180.18;  and  as  conclu- 
sion of  law  thereon  finds  that  plaintiff  is 
entitled  to  Judgment  against  defendant 
for  the  sum  of  three  thousand  one  hundred 
and  eighty  dollars  and  eighteen  cents 
(18,180.18)  and  the  costs  and  disburse- 
ments of  this  action,  to  be  taxed  according 
to  law,  and  Judgment  is  ordered  and 
granted  accordingly.  Dated  and  signed 
this  August  2,  1888.  By  the  Conrt,  Wili^ 
lAM  H.  FBANdB,  Judge. " 

Upon  this  decision  Judgment  was  entered 
in  favor  of  the  plaintiff.  In  due  time  de- 
fendant filed  its  exceptions  to  the  decision 
and  findings,  which  exceptions  were  al- 
lowed, and  areas  follows:  "The  defend- 
ant in  this  action  hereby  makes  the  fol- 
lowing objections  and  exceptions  to  the 
findings  of  fact  and  conclusions  of  law  con- 
tained in  the  decision  of  the  court,  dated 
the  2d  day  of  August,  1888,  and  filed 
in  the  oflSce  of  the  clerk  of  this  conrt  in 
and  for  Barnes  county  on  the  4th  day  of 
August,  1888:  First.  The  defendant  ob- 
jects and  excepts  tp  the  said  finding  of 
fact  that  there  is  due  plaintlfi  upon  the 
warrants  In  suit  $3,180.18.  upon  the  ground 
that  there  is  nothing  due.  Second.  The 
defendant  objects  and  excepts  to  the  said 
findings  of  fact  upon  the  ground  that  they 
do  not  determine  all  or  any  of  the  issnea 
of  fact  raised  by  the  pleadings.  The  facts 
agreed  upon  were  not  facts  put  in  issue  by 
the  pleadings,  but  facts  in  the  nature  of 
evidence,  bearing  upon  the  facts  put  in  is- 
sue by  the  pleadings,  and  from  which  the 
facts  in  Issuecould  be  determined  either  for 
the  plaintiff  or  for  the  defendant.  This 
tha  court  has  not  done,  and  hence  the  find- 
ings of  fact  are  insufilcient.  Third.  The 
defendant  objects  and  excepts  to  the  con- 
clusion of  law  contained  in  said  decision, 
that  plalntitf    is    entitled    to    Judgment 


against  the  defendant  tor  tb«  sum  of  three 
thousand  one  hundred  and  elgh.ty  dollars 
and  eighteen  cents  and  the  cosu  and  dls- 
bnrsements  of  this  action,  to  be  taxed  ac- 
cording to  law,  upon  the  ground  that  it  Is 
against  the  law.  Fourth.  The  defendant 
objects  and  excepts  to  said  conclusion  of 
law  upon  the  ground  that  the  oCBcers  of 
the  defendant  exceeded  tbeirpowers  in  Ibsu- 
ing  the  warrants  In  suit.  Fifth.  Thedelend- 
ant  objects  and  excepts  to  the  said  con- 
clusion of  law  upon  the  ground  that  each 
of  the  warrants  in  snlt  exceeded  one  per 
cent,  and  exceeded  one  and  one-half  per 
cent,  upon  the  taxable  property  In  said 
district,  and  exceeded  the  amount  which 
the  district  was  allowed  by  law  to  raise 
by  tax  for  thepurposeof  building  a  achoul- 
bonse.  SSxtb.  The  defendant  objects  and 
excepts  to  the  said  conclusion  of  law  upon 
the  ground  that  the  warrants  in  snlt  ex- 
ceeded f  1,600.00,  and  exceeded  the  amount 
for  which  the  district  was  allowed  by  law 
to  bond  for  the  purpose  «>f  building  a 
school-house.  Seveatb.  The  defendant 
objects  and  excepts  to  the  said  conclu- 
sion of  law  upon  the  ground  that  the 
warrants  In  suit  exceed  f800,  and 
exceeded  the  amount  which  the  people 
of  the  district,  assembled  in  district  meet- 
ing, authorised  to  be  expended  tor  the 
purpose  of  building  a  sebool-bonse. 
Wgbtb.  The  defendant  objects  and  ex- 
cepts to  said  conclusion  of  law  npon 
the  ground  that  the  issuing  of  the  war- 
rants or  the  making  uf  the  contract 
npon  which  they  were  issued  was  never 
authorised  by  any  district  meeting  of  de- 
fendant. Ninth.  The  defendant  6bjects 
and  excepts  to  said  conclusion  of  law  up- 
on the  ground  that  the  issuing  of  the  war- 
rants in  suit  or  the  making  of  the  con  tract 
upon  which  they  were  issued  has  never 
been  ratified  or  sanctioned  by  any  district 
meeting  of  the  defendant.  Tenth.  The 
defendant  objects  and  excepts  to  the  said 
conclusion  of  law  upon  the  ground  that 
the  defendant  has  nevq^  had  title  to  the 
land  upon  which  the  school  building  for 
which  the  warrants  in  suit  were  Issued  is 
located. 

In  this  court  appellant  assigns  numer- 
ous errors,  which  assignments  need  not  b« 
set  out  atlengrth,  as  they  are  all  based  up- 
on the  foregoing  exceptions  to  the  find- 
ings of  the  trial  court.  The  assignment  ot 
errors  squardy  presents,  among  others, 
a  preliminary  question  of  procedure  o( 
controlling  Importance  in  disposing  ot 
this  chse,  and  one,  too,  which  is  of  mucb 
interest  to  the  profession  in  its  bearings 
upon  the  matter  of  procedure  in  all  cases 
where  the  issues  of  fact  are  tried  to  the 
court  without  a  Jury.  The  point  hi  this: 
Did  the  conrt  in  this  case  prepare  and 
sign  findings  such  as  are  contemplated  by 
the  statute  regulating  such  findings? 
Comp.  Laws,  §§  6066-6069.  We  have  con- 
cluded that  a  negative  answer  must  be 
gfiven  to  this  question.  Findings  were  not 
waived,  nor  did  the  district  court  exer- 
cise Its  right  to  require  counsel  to  frame 
and  prpsent  proponed  findings  to  the 
conrt.  Prudent  practitioners  often  vol- 
unteer and  present  proposed  findings  t(» 
the  court,  but  this  was  not  done  in  this 
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ease;  nor  does  the  statnteor  rnlesnf  prao- 
ttce  require  It  to  be  done  in  any  case. 
Findings  not  liaTing  been  required  by  the 
court  nor  voluntarily  presented  by  conn- 
Bel,  tbe  duty  ot  preparing  and  elgnlng  find* 
tags  ot  tact  and  of  la  w  is  one  wliicb  tbe 
statute  expressly  devolves  upon  the  court 
itself.  The  statutory  requirement  is  ex- 
plicit and  positive  In  its  terms;  and  tbe 
courts  ol  other  states,  where  substantial- 
ly the  same  provisloDs  are  found,  have 
uniformly  ccmstrued  the  language  as  >>e- 
ing  mandatory,  and  not  directory  merely. 
Such  construction  accords  with  our  own 
views.  To  hold  that  thestatnte  is  direct- 
ory only  would,  in  onr  opinion,  impair  its 
efficiency.  Hayne,  New  Trial  ft  App.  | 
iOS.  Express  findings  are  required  upon 
every  material  issue  raised  by  any  plena- 
ing,  and,  if  any  are  left  nnfound,  it  is 
ground  for  reversal.  Id.  §  289;  People  ▼. 
Forbes,  51  Cal.  628;  Billings  v.  Everett,  63 
Cal. 681;.  Si>eegleT. Lee8e,61  Cal.415;  John- 
son V.  Squlreb,  68  Cal.  87;  Bank  uf  Wood- 
land V.  Treadwell.  65  Cal.  880;  Harlan  v. 
Ely,  Id.  844.  In  the  case  we  are  consider- 
ing the  district  court  did  noc  draw  up  ex- 
press findings  on  the  ultimate  questions 
of  fact  raised  by  tbe  complaint  and  an- 
swer; but  in  lien  of  socb  express  findings 
tbe  court  reverts  to  tbe  stipulation  of 
connsel  as  to  the  facts  and  evidence  sob- 
mitted  at  tbe  trial,  and  set  out  herein  at 
length.  The  court  says:  "The  court  now 
here  adopts  said  facts  so  stipulated  as  its 
findings  ot  tact  in  this  case,  and  that  there 
Is  dne  plalntilt  on  the  warrants  in  suit 
18,180.18."  What,  then,  is  it  that  tbe 
learned  trial  cuart  thus  nndertakes  to 
■nbstitote  for  express  findings  ot  the  nltl- 
mate  facts?  This  question  Is  best  an- 
swered by  an  examination  of  the  stipula- 
tion ot  counsel  to  which  the  court  refers. 
Socb  examination  will  disclose  that  tbe 
stipulation  embraces  an  agreement  of 
what  shall  be  put  In  evidence  at  tbe  trial ; 
also  that  certain  facts  not  proven  are 
agreed  to;  and,  finally,  that  certain  other 
tacts  which  are  deducible  from  tbe  evi- 
dence are  agreed  to  as  facts.  Butsnch 
tacts  as  are  ag^reed  to  are — like  tbe  testi- 
mony in  tbe  case — merely  evidential  of  tbe 
nltlmate  facts  which  the  court  is  required 
to  find  in  response  to  the  issues  arising 
npon  the  pleadings.  Among  tbe  facts  ex- 
pressly mentioned  in  the  stipulation  is  tbe 
tollowing:  "The  book  called  on  its  title 
page  'School-District  No.  89,  Ck>nnty  ot 
Barnes.  District  Clerk's  Record-Book,'— 
constitutes  the  school -district  records  of 
the  defendant.  They  are  what  they  pur- 
port to  be,  and  the  minutes  therein  are 
what  they  purport  to  be,— minutes  of 
meetings  of  thescbool-dlstrict, — except  the 
minutes  dated  May  12, 1882,  and  the  one 
immediately  following  without  date. 
The  latter  two  are  minutes  of  tbe  m'eet- 
Ingsot  the  school  board  of  defendant." 
This  part  of  the  stipulation  refers  directly 
to  Exhibit  C.  It  follows  that,  by  adopt- 
Ipg  tbe  stipnlation  of  counsel  made  at  tbe 
trial,  with  respect  to  the  evidence  and  cer- 
tain facts,  as  the  findings  of  the  court,  the 
court  necessarily  finds  as  nltlmate  facts 
all  matters  of  fact  relevant  or  otherwise 
which  are  contained  in  Exhibit  C,  which. 


as  before  stated,  is  a  volnminous  record 
of  the  administrative  acts  and  doings  of 
the  defendant  during  a  period  ot  some  five 
years,  and  tbe  bulk  ol  which  cannot,  ot 
course,  have  any  direct  connection  with 
any  of  tbe  questions  in  litigation  here, 
but  some  of  which,  as  counsel  claim,  do 
bear  upon  the  issues  ot  this  case. 

Counsel  are  at  loggerheads  in  their  briefa 
as  to  what  ultimate  facts  appear  and 
what  do  not  appear  in  Exhibit  C.  Re- 
spondent's counsel  contends  that  certain 
facts— some  of  wblcb  are  pertinent,  and 
others  claimed  not  to  be  so — are  duly 
found  by  the  court,  because  the  court 
adopts  Exhibit  C  as  a  part  of  Its  flndinga 
of  fact ;  and,  on  tbe  other  band,  the  ap- 
pellant'sconnsel  contends tbat  certain  spe- 
cific facts  material  to  a  determination  of 
the  case  are  proven  either  positively  or 
negatively  by  Exbibit  C,  bat  tbat  such 
tacts  are  not  enncleated  and  embodied  in 
the  findings  ot  tbe  court,  nor  in  tbe  stipu- 
lated facts,  and  hence  are  practically  use- 
less In  disposing  ot  the  case.  It  is  obvious 
that  this  confusion  comes  about  solely  be- 
cause tbe  letter  and  spirit  of  the  statute 
were  violated  when  the  trial  court  as- 
sumed to  substitute  for  express  findings 
npon  material  and  ultimate  facts  In  issue 
certain  evidence  and  evidential  tacts  sub- 
mitted at  the  trial  and  agreed  to  by  coun- 
sel. In  Wagner  v.  Nagel,  (Blinn.)  ^  N.  W. 
Bep.  806,  the  court  say:  "A  conclusive 
reason  why  this  Judgment  must  be  re- 
versed is  tbat  there  are  no  findings  to  sap- 
port  it.  Tbe  so-called  findings  are  mere 
statements  ot  evidence."  As  to  indefinite 
findings,  see  Templen  v.  Flattner,  (Iowa,> 
Id.  664;  Demmlng  v.  Weston,  15  Wis.  236- 
288.  Tbe  supreme  court  ol  Missouri  say: 
"A  finding  of  facts  which  does  not  cover 
ail  tbe  matters  put  in  issue  by  tbe  plead- 
ings is  insn  fflclent,  and  ground  of  reversal. " 
Downing  v.  Bonrlier,  21  Mo.  148.  Judg- 
ments were  reversed  in  the  following  cases 
tor  insufficient  findings  of  fact:  Bates  v. 
Wilbur,  10  Wis.  415;  Reich  v.  Mining  Co., 
8  Utah,  254,  2  Pae.  Rep.  703;  Bowman  v. 
Ayers,  (Idaho.)  13  Pac.  Rep.  346;  Conlan 
T.  Grace,  (Minu.)  80  N.  W.  Rep. 880.  We  do 
not  bold  that  it  would  be  Impossible  to 
so  stipulate  the  facts  at  the  trial  that 
they  would  be  at  once  so  explicit  and  so 
responrive  to  tbe  Issues  that  they  could 
be  adopted  ia  btec  verba  by  the  court  as 
the  findings  ot  fact;  but  we  do  hold  that 
this  record  does  not  present  such  a  case. 
In  this  case  the  ultimate  facts  which  are 
material  to  a  determination  of  the  issues 
have  not  been  found,  and  for  such  omis- 
sion the  judgment  will  be  reversed.  But 
the  same  disposition  of  the  case  will  fol- 
low upon  a  consideration  of  the  record 
upon  the  fact:-,  and  merits.  A  perusal  of 
this  record  shows  that  tbe  case  is  parallel 
in  its  facts,  and  falls  completely  within 
the  principles  ot  law  laid  down  in  a  case 
decided  by  this  coort  at  the  present  term, 
/.  e.,  Capital  Bank  of  St.  Paul  v.  School- 
Dist.  No.  63,  reported  In  ante.  868.  We 
deem  further  discussion  ^t  this  case  unnec- 
essary. Following  the  ruling  in  tbe  case 
cited,  we  shall  make  an  order  directing  a 
reversal  of  the  judgment,  and  dismissing 
the  action.    All  concur. 
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OM  BBHEABHIO. 
(Haroh  M,  1891.) 
Per  Cobiam.  After  dueconelderatlonut 
the  argunieuts  presented  at  the  rebearlnsT 
of  this  case,  the  cuurt  wfll  adhere  to  tta 
views  as  set  forth  in  the  foregoins  opin- 
ion. Its  reasons  for  so  doing  are  set 
forth  in  the  opinion  filed  in  the  case  of 
Capital  Banli  of  St.  Paal  T.  Scbool-Diat. 
No.  63,  ante,  363,  where  the  principal  qnes- 
tions  luTolved  In  this  case  arefulljr  consid- 
ered. 

Kbith  t.  Hagsabt. 

(Supreme  Cowt  <^  Nortk  Dakota.    Maroh  13, 
1891.) 

CaATtMt.  MoBiQAOB— Riiccao— r«»»mw   Bt 
Boonos — BTTMuroB. 

L  WUere  the  undlBputad  aridcnaeBhow*  tliat 
a  aredltortequcBtod  toaaeitjtnta  hla  debtor,  and 
the  debtor  ironlaed,  by  letter,  to  glva  securltgr, 
but  mentioded  no  property  upon  waich  such  se- 
curity would  be  giren,  ana  subsequently  a  chat- 
tel mortgage  from  thq  debtor  to  the  oreaitor  was 
flied  in  the  proper  oiUce,  and  the  ereditor  at  onoe 
notified  by  the  debtor  of  such  filing,  and  the  ered- 
itor aooepted  such  seoori^,  and  procored  a  oer- 
tified  copy  of  the  mertgam,  held,  as  between  the 
mortgi^fee  and  an  eseontTon  oedttor  of  tbe  mort- 
gagor whose  lien  on  the  property  did  not  attach 
until  months  after  the  mortgage  was  filed,  that 
there  was  no  queetlon  as  to  oellvery  and  accept- 
ance of  the  mortgage  to  be  submitted  to  the  jury. 

S,  In  an  aetion  between  the  mortgagee  and 
the  representative  of  a  creditor  of  the  mortgager 
whose  debt  existed  prior  to  ttie  oaecBtion  of  the 
mortgage,  where  it  was  claimed  that  the  mortgage 
was  Tofd  imder  the  statute  as  against  the  cred- 
itor, because  not  properly  witnessed,  and  there- 
fore not  entitled  to  record,  where  the  only  evi- 
dence that  the  mortgage  was  witnessed  by  the 
parties  whose  names  appeared  thereon  as  wit- 
nesses came  from  a  witness  against  whom  the 
other  party  introdnced  impeaimlng  testimony, 
and  where  the  evideoca  also  tended  to  show  that 
one  of  the  parties  whose  aamee  appeared  as  wit- 
nesses left  the  territory  of  Dalcota  two  days  be- 
fore the  mortgage  was  executed,  and  did  not  aft- 
erwards retoni,  MUU  that  the  court  erred  in  re- 
fusing to  submit  to  the  Jnr?  the  question  of  the 
proper  execution  of  the  mortgage. 

8.  The  tesUmoDV  of  a  witness  whpse  only 
Icnowledge  of  the  value  of  a  certain  article  on  a 
certain  date  is  derived  from  inspeotioo  of  an  en- 
try written  In  pencil  in  the  d»-book  of  a  party 
In  no  manner  connected  with  Uie  action,  wtiere 
it  is  not  shown  by  whom  such  entry  was  made 
or  when  it  was  made,  or  that  the  party  malring 
it  had  any  Icnowledge  of  the  market  value  of  sach 
articles/  Is  not  competent  to  establiah  the  value 
of  such  artlola 
(^tlabtu  by  the  Coufft.) 

Appeal  from  district  court. Caaa  county; 
Wii.TJAM  B.  McCo.NNBi.L,  Judge. 

Pollock  A  Yoan/f,  for  appellant.  Ball 
A  Smith,  tor  respondent. 

Bartholomrw,  J.  Sections  4388  and 
4S80ot  tbeCompUed  Laws  pro  ride  that,  be- 
fore luortsraged  cbattels  <*an  be  taken  on 
execution  against  the  mortgagor,  the  offi- 
cers holding  the  writ  must  pay  or  tender 
to  the  mortgagee  the  amount  of  the  mort- 
gage debt,  or  deposit  sucb  aipount  with 
tbe  county  treasurer,  payable  tn  tbeorder 
of  the  mortgagee.  The  respondent,  as 
mortgagee,  brought  an  action  against  the 
appellant,  as  sheriff  of  Cass  county,  to 
recover  the  value  of  certain  property  seized 


•Dd  sold  by  appelant  onder  execution 
agalnak  one  Donald  E.  Keith,  and  upon 
which  tbe  respondent  claimed  to  hold  a 
valid  mortgage  given  liy  said  Donald  E. 
Keith  to  him,  and  which  sale  was  made 
without  compliance  with  the  statute 
above  mentioned.  Tbe  issues  were  upon 
tbe  validity  of  the  mortgage  and  the  value 
of  tbe  property.  It  was  undisputed  that 
tbe  execution  plaintiffs  were  creditors  of 
tbe  mortgagor  at  and  prior  to  tbe  time  of 
tbe  execution  of  the  mortgage  under  which 
respondent  claimed.  No  questions  arise 
upon  any  otlier  notice  than  tbe  construct- 
ive notice  given  by  tbe  record.  Section 
4879,  Comp. I<aw8,lH  as  follows :  "  A  mort- 
gage of  personal  property  is  void  as 
against  creditors  of  tbe  mortgagor,  and 
subsequent  purchasers  and  incumbrancers 
in  good  faith  for  value,  unless  the  origin- 
al, or  an  authentk-ated  copy  thereof,  be 
filed  by  depositing  the  same  In  the  office  o( 
the  register  of  deeds  of  the  couii;(y  where 
the  property  mortgaged,  or  ady  part 
thereof,  is  at  such  time  situated.*  Ke- 
spondent's  mortgage  was  on  file  In  the 
proper  otflce,  but  appellant  contended 
that  it  was  not  legally  en  titled  to  filing, 
because  nut  witnessed  as  required  by  sec- 
tion 4384,  Id.  which  reads  as  follows:  "A 
mortgage  of  personal  property  must  be 
signed  by  tbe  mortgagor  in  tbe  presence 
of  two  persons,  who  must  sign  the  same 
as  witnesses  thereto,  and  no  further  prool 
or  acknowledgment  is  required  to  admit 
it  to  be  filed."  Appellant  also  claimed  that 
the  evidtkice  tailea  to  show  any  delivery  of 
tbe  mortgage  to  or  acceptance  thereof  by 
tbe  mortgagee  prior  to  the  levy  under  tbe 
execution. 

The  appellant  requested  the  court  to 
give  the  following  Instruction  to  the  ]ury : 
''The  law  of  tbis  territory  provides  that 
a  mortgage  of  personal  property  must  be 
signed  by  tbe  mortgagor  in  tbe  presence  of 
two  persons,  who  must  sign  tbe  same-  as 
witnesses  thereto ;  and  Ichargeyontbat  If 
yoe  should  fiad  fromtlie  evidence  that  the 
mortgages  introduced  in  evidence,  an<1 
under  which  plaintiff  claims  to  recover  In 
this  action,  were  not  signed  by  D.  E.  Keith 
in  tbe  presence  of  tbe  two  witnesses  who 
purport  to  have  signed  their  names  as 
witnesss  to  said  mortgages,  and  each  of 
them,  or  if  you  find  that  the  man  E.  J. 
Emmons,  whose  name  appears  aa  a  wlt- 
nees  to  each  of  said  mortgages,  did  not 
sign  Ills  name  thereto,  tbe  mortgages  ai%, 
and  each  of  them  is.  void  as  against  cred- 
itors, notwithstanding  the  plaintUf,  J.  Q. 
Keith,  may  have  been  an  Innocent  par- 
ty, and  bad  no  knowledge  of  tbe  fact  aur- 
rounding  tbe  execution  of  the  mortgages; 
and  tbe  fact  that  they  were  filed  Tn  the 
office  of  tbe  register  of  deeds  in  this  coun- 
ty would  not  in  any  way  affect  them,  for 
th0  reason  that,  if  not  properly  executed 
as  required  by  law,  they  were  not  entitled 
to  be  filed. "  Tbis  tbe  court  refused,  and 
gave  the  following:  "The  defense  is  as  to 
two  matters :  First,  there  is  a  denial  of 
the  execution  of  this  chattel  mortgage, 
and  tben  a  contention  as  to  what  the  value 
of  tbe  property  was;  but  I  do  not  deem, 
tbe  evidence  of  tbe  defendant  sufficient  to 
impeach  tbe  mortgage,  and  therefore  I  in- 
struct you  that  tbe  evidence  is  sufficient  In 
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thiBcaaeto  sbow  that  this  was  a  valid 
and  extntloK  naortgage,  and  tbatlt covered 
tbia  property,  and  therefore  it  narrowB 
the  inquiry  down  in  your  minds  to  one  of 
tbe  Identity  of  tbia  property,  which  1b  not 
diapated,  and  as  to  Its  valne."  Tbe  ruling 
of  tbe  court  in  reloaing  tbe  instruction 
anfced,  and  in  ciTlns  tbe  instruction  q  noted , 
makes  it  necessary  for  us  to  diacuas  a  por- 
tion of  tbe  evidence.  This  discussion  will 
be  better  understood  after  a  preliminary 
statement.  The  respondent,  John  G. 
Keltb,  was  a  resident  of  Cbicago.  Donald 
E.  K^tb,  the  mortgagor,  was  bis  brother, 
and  resided  In  Cass  county,  in  tbe  territo- 
ry of  Daliota.  Donald  was  a  witness  for 
tbe  respondent  before  tbe  Jury.  An  effort 
was  made  to  impeach  bis  testimony. 
Four  witnesses,  after  showing  themselves 
to  be  properly  qualified,  testlfled  to  his 
bad  reputation  for  truth  and  veracity.  No 
effort  seems  to  have  been  made  to  contra- 
dict or  modify  tbe  impeaching  testimony. 
On  this  subject  the  court  instructed  tbe 
Jury  as  follows:  "If  yon  believe  from  the 
evidence  that  the  witness  D.  £.  Keith  has 
Iteen  successfully  impeached  on  this  trial, 
or  that  he  has  willfully  sworn  falsely  as 
to  any  matter  or  tbing  material  to  the 
Issue  In  this  case,  tb<>n  the  jury  are  at  lib- 
erty to  disregard  his  entire  testimony,  ex- 
cept in  so  far  as  it  has  been  corroborated 
by  other  creditable  evidence,  or  by  tbe 
facts  and  circumstances  proved  on  ^Jie 
trial." 

Tomlng  now  to  the  points  raised  by  tbe 
assignment,  it  appears  by  undisputed  and 
unquestioned  .evidence  that  Donald  E. 
Keltb  was  Indebted  to  respondent  in  1874, 
and  at  that  time  gave  respondent  his 
promissory  note  for  the  amount,  due  Jan- 
nary  1, 1880.  Nothing  was  paid  on  this 
note,  although  there  was  usually  an  open 
account  between  the  brothers.  In  1888 
the  note  was  indorsed  by  the  payment  of 
interest  to  that  date,  being  tbe  amount 
found  due  to  Donald  upon  a  settlement  of 
tbe  account.  During  the  year  1883  re- 
spondent requested  Donald  to  give  him 
some  security  for  the  debt,  and  Uonald 
promised,  by  letter,  to  do  so.  No  proper- 
ty was  mentioned  upon  which  security 
was  to  be  givt-n,  but  respondent  knew 
that  Donald  could  give  only  chattel  seca- 
rity.  On  December  21, 1883,  the  register  of 
deeds  of  Cass  county  placed  on  file  in  bis 
office  a  chattel  mortgage  from  Donald  to 
respondent.  How  the  mortgage  reached 
tbe  register  is  not  shown,  tinder  the  au- 
thorities it  is  clearthat  the  delivery  to  the 
register  under  these  circDmstances  did  not 
constitute  delivery  to  the  mortgagee,  as 
against  third  parties  whose  rights  accrued 
before  tbe  mortgage  was  In  fact  accepted. 
Cobb  T.  Chase,  54  Iowa,  253.  6  N.  W.  Rep. 
800;  Wadsworth  v.  Barlow,  68  Iowa,  599, 
27  N.  W.  Rep. 775;  Dole  v.  Bodman.BMetc. 
(Mass.)  139;  Thayer  v.  Stark,  6  Cush.  11; 
Maynard  v.Haynard,10Ma8B.456.  Appel- 
lant seeks  to  bring  this  case  under  tbe  abo  ve 
line  of  authorities,  but  tbe  undisputed  tes- 
timony of  plaintiff  when  on  the  stand 
shows  that  be  was  advised  by  the  maker 
of  the  mortgage  of  thr  fact  that  it  was 
made  and  filed,  about  the  time  it  wbh 
filed,  and  that  be  accepted  the  same,  and 
received  a  certified  copy  of  the  mortgage. 
T.48N.w,no.7— 28 


The  executions  were  not  levied  until  Au- 
gust 21, 1884.  Under  these  facts  we  think 
the  court  was  correct  in  holding  that  there 
was  no  question  of  delivery  and  acceptance 
to  go  to  the  Jury. 

But  In  refusing  to  g^ive  the  instruction 
asked,  and  in  holding  that  the  mortgage 
was  in  all  respects  a  valid,  subsisting 
mortgage  as  against  existing  creditors, 
the  court  erred.  The  appellant  had  tbe 
right,  under  tbe  evidence,  to  have  the  Jury 
say  whether  or  not  the  mortgage  was  in 
fact  witnessed  hy  the  parties  whose  names 
appeared  thereon  as  witnesses.  There 
was  no  evidence  in  the  case  except  that  of 
Donald  £.  Keith,  and  no  fact  or  circum- 
stance tending  to  show  that  tbe  mort- 
gage was  executed  in  tbe  presence  of  and 
witnessed  by  E.  J.  Emmons.  Tbe  mort- 
gage was  dated  December  19, 1883.  Don- 
ald testified  that  he  thought  it  was  exe- 
cuted on  the  d^  of  Its  date;  that  he  filled 
out  the  mortgage  on  his  farm,  and  signed 
it  in  the  presence  of  Mr.  Street  and  Mr. 
Knimons,  who  signed  aa  witnesses,  and 
his  wife;  that  Mr.  Emmons  was  his  wife's 
brother,  and  resided  in  another  state, 
but  was  visiting  at  his  place;  and  that 
when  Emmons  returned  home  his  (Keith's) 
wife  went  with  him.  Tbe  other  wit- 
ness to  the  mortgage  (Mr.  Street)  was 
living  at  the  time  In  the  family  of  Donald 
E.  K^th,  and  their  residence  was  about 
Ave  miles  from  Casselton,  their  market- 
town.  &Ir.  Street  was  called  as  a  witness 
by  appellant.  He  was  asked  nothing 
touching  ths  execution  of  the  mortgage, 
but  testified  that  when  Mr.  Emmons  went 
away  Mr.  Keith  and  wife  and  witness 
went  with  him  to  Casselton,  and  witness 
left  Mrs.  Keith  and  Hr.  Emmons  at  the 
residence  of  one  Kllbourue,  and  took  the 
team  back  to  tbe  farm;  that  Mr.  Em- 
mons and  Mrs.  Keith  did  not  return,  but 
that  Mr.  Keith  returned  a  day  or  two  aft- 
erwards. This  witness  testified  that  he 
thought  Mr.  Emmons  left  on  the  17th 
day  of  December,  1883.  Mr.  Ktlbonrne, 
who  resided  In  Casselton.  was  also  called 
as  a  witness.  He  testified  that  on  the 
17th  of  December,  1883,  Mrs.  Keith  and  Mr. 
Emmons  were  at  his  house  in  Casselton ; 
that  they  were  going  away,  and  Mrs. 
Keltb  came  for  the  purpose  of  bidding 
witness'  wife  good-bye;  that  Mrs.  Keith 
came  late  In  tb6  afternoon,  and  remained 
an  hour  or  two,  and  left  in  company  with 
Mr.  Emmons  and  Mr.  Keith  shortly  be- 
fore train-time.  This  evidence  strongly 
tended  to  prove  that  Mr.  Emmons  left 
Dakota  territory  on  December  17,  1883, 
and  hence  could  not  have  witnessed  a 
mortgage  that  was  executed  on  Decem* 
ber  19, 1883.  It.  at  least,  raised  a  conflict 
in  the  evidence  on  that  point  that  should 
have  been  submitted  to  tbe  Jury. 

Numerousassigumeuts  of  error  are  made 
upon  the  ruling  of  tbe  court  in  admitting 
and  rejecting  testimony.  We  have  exam- 
ined these  assignments  carefully,  they  pus- 
sesa  no  general  interest,  and  we  deem  the 
rulings  of  tbe  trial  court  strictly  correct, 
except  in  one  instance,  which  we  proceed 
to  notice.  Among  the  property  sold  by 
appellant  was  a  quantity  of  wheat.  The 
value-  of  this  wheat  was  in  controversy. 
Respondent  Introduced  one  Fisher  as  a 
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wltnedB  on  this  point.  The  witness  testi- 
fied that  In  tbe  fall  of  1884  he  was  buying 
wheat  for  a  mill  at  CasHelton,  and  stated 
that  on  AuKUBt  21,  1884.  that  being  the 
date  when  the  wheat  was  seised,  the  mill 
paid  66  cents  per  bushel  for  wheat  of  tbe 
grade  that  this  wheat  was  shown  to  be. 
On  cross-exaniinatlon  it  appeared  that  the 
witness  did  not  commence  work  at  the 
mill  until  after  September  1,  1884,  and 
that  he  had  no  knowledge  whatever  of 
the  value  of  wheat  on  August  21, 1884,  ex- 
cept what  he  obtained  by  examining  "the 
day-book  that  was  kept  in  pencil  by  the 
man  In  tbe  mill. "  Immediately  upon  tbe 
development  of  tbe  source  from  which 
this  witness  obtained  his  Information  tbe 
appellant  requested  tha-t  his  testimony 
on  this  point  be  stricken  out.  This  re- 
quest was  refused.  We  think  it  should 
have  been  granted.  Respondent  Intro- 
duced no  other  evidence  of  the  value  of  tbe 
wheat,  and  the  testimony  of  Mr.  Fisher 
was  widely  variant  from  that  of  appel- 
lant's witnesses;  hence  it  cannot  be  said 
that  Fisher's  evidence  was  not  preju- 
dicial to  appellant.  Courts  have  gone  to 
great  lengths  in  admitting  testimony  of 
this  character.  Information  gained  from 
inspection  of  invoicessbowing actual  sales 
has  been  admitted  as  evidence  of  value. 
Lush  V.  Druse,  4  Wend.  818.  In  Finer- 
stein's  Champagne,  8  Wall.  145,  tbe  su- 
preme court  of  the  United  States— three 
Judges  dissenting — admitted  letters  of  third 
parties  to  show  the  value  of  certain  im- 
ported wines.  The  letters,  however,  were 
written  by  large  Importing  houses  dealing 
in  the  same  class  of  goods,  and  with  a 
view  to  making  sales.  It  has  also  been 
held  that  men  engaged  In  the  business  and 
having  large  experience  may  testify  as  to 
value,  although  their  infurm.ation  comes 
chiefly  from  price  current  lists  and  returns 
of  sales  famished  daily.  Whitney  ▼. 
Thacher,  117  Mass.  527.  In  Sisson  v.  Rail- 
road Co..  14  Mich.  489.  and  Railroad  Co.  v. 
Perkins,  17  Mich.  800,  the  market  reports 
contained  in  commercial  papers  were  ad- 
mitted In  evidence  to  establish  values. 
Wo  certainly  are  not  warranted  in  going 
further  in  this  direction  than  some  of  tbe 
foregoing  cases  have  gone.  To  do  so 
would  be  to  disturb  those  ordinary  condi- 
tions of  safety  and  certainty  which  the 
law  has  always  deemed  essential  in  Judi- 
cial tnveHtigatloDs,  and  none  of  these  cases 
would  sustain  the  ruling  of  the  trial  court 
In  this  case.  The  witness  obtained  his  in- 
formation entirely  from  a  pencil  entry 
found  in  a  book  called  the  day-book  at  the 
mill.  It  is  not  shown  when  this  entry 
was  made,  or  by  whom  it  was  made,  or 
that  it  was  made  by  any  party  having 
any  knowledge  of  the  market.  Under 
these  circumstances,  and  the  entry  being 
strictly  res  inter  hUos  acta.  It  would 
hardly  be  contended  that  the  entry  Itself 
could  be  introduced  in  evidence  against 
appellant,  and  yet  the  entry  would  cer- 
tainly be  more  competent  than  the  oral 
statement  of  its  contents.  Tbe  testi- 
mony of  Mr.  Fisher  should  have  been 
stricken  out.  For  tbe  foregoing  errors 
of  the  district  court  the  Judgment  must  be 
reversed,  and  a  new  trial  granted.  It  is 
Bo  ordered.    All  concur. 


Wallin,  J.,  having  been  of  counsel,  did 
not  sit  on  tbe  bearing  of  tbe  above  case; 
Lauder,  J.,  of  the  fonrtb  Judicial  dlBtrict, 
sitting  by  request. 


Sanfobd  v.  Bbll  et  a/. 

(Supreme  Court  of  North  Dakota.    Mandi  17, 
1891.) 

CHA.TTSL  UOBTOAOES  —  COKVEBSION  OF  PbOPSSTT 

BT  Tbibd  Partt  —  Demand  —  Baim  bt  Most- 

OAQOB— RXVIBW  Oir  APPEAt.. 

1.  The  plaintiff  held  a  chattel  mortga^  driven 
by  K.  upon  wheat,  and  the  mortgage  was  filed 
in  the  proper  offloe.  Aiter  the  fllmg,  and  while 
the  debt  secured  by  the  mortgage  was  due  and 
unpaid,  K.  sold  and  delivered  the  wheat  to  the 
defendant,  tbe  elevator  company,  and  the  com- 
pany received  the  wbeat  into  one  of  the  trare- 
bouses  located  in  the  county  where  the  wheat 
was  sold  and  where  the  mortgage  was  filed.  A 
warehouse  reoeipt  for  the  wheat  was  made  oat 
in  the  name  of  K..,  and  hj  his  direction  it  w^ 
delivered  to  Bell,  the  defendant,  who  claimed 
the  wheat  Defendant  cashed  the  warehouse  re- 
ceipt, and  took  it  from  BelL  There  was  no  evi- 
dence that  the  elevator  company  mixed  the  wheat 
with  other  grain,  or  sold  it,  or  any  part  of  it. 
Plaintiff  sues  for  the  value  of  the  wheat,  itnd  al- 
leges that  the  defendants  had  refused  to  deliver 
the  wheat  upon  his  demand  therefor,  and  had  hb- 
lawfolly  converted  the  wheat.  At  the  trial  no 
demand  was  shown,  and  the  only  evidence  of 
conversion  was  the  sale,  delivery^  and  payment, 
as  above  stated.  At  the  close  of  the  testimony 
the  elevator  company  requested  the  trial  court  to 
direct  a  verdict  in  its  favor,  upon  the  ground  of 
failure  uf  proof  of  demand  and  refusal  before 
suit,  and  failure  of  proof  of  oonversloa  by  the 
elevator  company.  The  motion  was  denied,  aad 
an  exception  was  saved.    Held  error. 

a.  The  case  was  given  to  the  Jury,  bat.  on 
the  request  of  the  elevator  company  so  to  do,  the 
trial  court  refused  to  charge  the  Jury  respecting 
tbe  law  governing  the  conversion  of  property. 
The  court  stated  as  a  reason  for  Its  refosal  that 
the  undisputed  testimony  showed  a  conversion 
of  the  wheat.  Defendant  exoepted.  Held,  that 
the  refusal  was  enor. 

8.  tJnder  the  provisions  of  the  Civil  Code  of 
North  Dakota,  rComp.  Laws,  {{  4S80,  4838,  4346, 
4im,  4856,  and  4S58,)  the  tlUe  to  chattels  does  not 
pass  from  a  mortgagor  upon  the  execution  and 
delivery  of  the  mortgage,  or  npon  a  breach  of  Its 
ocmdltloos;  nor  does  the  title  pass  ontll  a  fore- 
ciosnie  has  been  completed.  Aiter  dtfanlt,  as 
well  as  before^  the  mortgagor  of  chattels  Is  the 
legal  and  equitable  owner  thereof,  and  as  such 
has  a  vendible  interest  in  the  chattels.  A  pur- 
chaser of  such  chattels,  who  merely  buys,  pays 
for,  and  takes  possession,  and  does  no  act  which 
Is  mimical  to  tbe  rights  of  the  mortgage  holder. 
Is  not  necessarily  a  wrong-doer.  Snob  parcihaser 
does  not  convert  the  property. 

4.  An  action  for  the  value  cannot  he  main- 
tained in  such  a  case  by  the  mortgagee  against 
the  purchaser  without  a  demand  and  refusal  to 
deliver  before  suit;  no  affirmative  title  being  si 
leged  by  the  purchaser. 

6.  Section  6938,  Comp.  Laws,  construed.  Held, 
that  a  purchaser  who  has  no  notice  or  knowledge 
that  the  mortgage  is  unpaid,  or  that  the  mort- 
gagee has  not  consented  to  the  sale,  may  assume 
that,  in  selling,  the  mortgagor  is  not  committing 
a  felony.  Under  such  circumstances  the  title 
will  pass  to  the  purchaser,  even  If  the  act  was  a 
crime  as  to  the  seller. 

6.  No  motion  for  a  new  trial  was  made  in 
the  court  below,  but  the  rulings  complained  of 
were  preserved  by  a  biU  of  exceptions  Incorpo- 
rated with  the  Judgment  record.  On  appeal  from 
a  Judgment  this  court  will  review  alleged  "er- 
rors of  law  occurring  at  the  trial, "  and  properly 
appearing  upon  the  record,  without  a  motion  for 
a  new  trial  In  the  court  below. 

7.  Where  the  trial  court  Improperly  refuses 
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to  direct  a  Terdict  at  the  olotie  of  the  testlmoiiT, 
or  to  give  a  request  in  the  charge  to  the  ]ary, 
such  iinproper  refusals  constitute  "errors  of  law 
occurring  at  the  trial. "  The  remedy  for  such 
errors  by  motion  for  a  new  trial  is  not  ezclnstre, 
bat  is  coucnixent  with  that  of  appeal  from  the 
Judgment. 
(SyUabiM  by  Oie  Court.) 

Appeal  trcim  district  coart,  Bansom 
county;  W.  S.  Laudbb.  Judge. 

A.  C.Davis,  tor  appellant.  Ronrke  Sk  Al- 
len and  Goodwin  &  Van  Pelt,  lot  respond- 
ent. 

V^ALMN,  J.  This  Is  an  action  to  recover 
the  value  of  certain  wbeat  covered  by 
plaintifl'B  chattel  mortKaKe.  The  com- 
plaint charges  in  effect  that  plaintiff  is  the 
mortgagee  and  owner  of  a  chattel  mort- 
gage executed  by  one  Carl  Kruger  aud 
wife,  and  covering  the  grain  in  question; 
that  the  mortgage  was  duly  filed  In  the 
office  of  the  register  of  deeds  of  Bansom 
county,  in  which  the  wheat  was  raised, 
and  in  which  all  the  transactions  in  ques- 
tion occurred;  and  also  "that,  while  said 
mortgage  remained  in  force  aud  nnsatls- 
fied,  and  on  or  about  the  3d  day  of  Octo- 
iier,  1889,  the  defendants  wrongfully  and 
unlawfully  took  possession  of  the  whole  of 
said  one  hundred  and  ninety-four  bushels 
of  wheat,  and  wrongfully  and  qnlawfuUy 
converte<1  the  same  to  their  own  use." 
The  complaint  further  charsres.  In  sub- 
stance, that  the  defendants  unlawfully  de- 
tain the  wheat  In  Bansom  county,  and 
"that  said  plaintiff  has  caused  to  be  de- 
manded of  said  defendants,  of  each  aud 
both  of  them,  the  delivery  and  possession 
thereuf,  before  the  commencement  of  this 
action ;  but  said  defendants  refused,  and 
still  refuse  and  neglect,  to  deliver  the 
same,  or  any  part  thereof,  to  the  plain- 
tiff." Judgment  is  demanded  for  the  value 
of  the  wheat  and  interest,  but  not  for  a 
retom  of  the  property.  After  admitting 
that  the  defendant  is  a  corporation,  the 
defendant  the  elevator  company  answers 
as  follows:  "  And,  further  auswering,  the 
defendant  denies  any  Icnowledge  or  Infor- 
mation of  the  allegations  of  the  com- 
plaint (except  as  above  admitted)  suffi- 
cient to  form  a  belief. "  At  the  trial  the  ex- 
ecution, delivery,  and  filing  of  the  chattel 
mortgage  were  shown,  and  that  the  debt 
secured  by  it  was  due  and  unoaid.  The 
evidence  relied  upon  to  show  conversion 
is  epitomised  as  follows:  "That  on  the  3d 
day  of  October,  lit89,  the  mortgagors  de- 
livered to  the  defendant  the  Duluth  &  Da- 
kota Elevator  Co.,  one  bunderd  aud  nine- 
ty-four bushels  of  the  wheat  described  In 
the  mortgage;  that  said  defendant  re- 
ceived and  took  the  same  Into  its  elevator 
at  Sheldon,  N.  D.,  and  by  its  duly-author- 
ised agent  Issued  tickets  or  warehouse  re- 
ceipts therefor  In  the  name  of  the  mort- 
gagor, Carl  Kruger;  that  said  defendant, 
by  the  direction  of  said  Kruger,  delivered 
said  tickets  to  the  defendant  Bell,  who 
claimed  the  wbeat  represented  thereby; 
that  said  Bell  presented  said  tickets  for 
payment  to  E.  B.  Bruce,  the  paying 
agent  of  said  elevator  company,  and  re- 
ceived from  him  in  payment  therefor,  on 
October  3,  or  4, 1889,  the  sum  of  one  hun- 
dred and  thirty-four  dollars  and  twenty 


cents. "  There  was  no  competent  evidence 
of  actual  notice  to  defendant  of  the  exist- 
ence of  the  mortgage,  and  the  agent  who 
received  the  wbeat,  and  the  agCnt  who 
cashed  the  wheat  tickets,  both  testified 
that  they  knew  nothing  of  the  mortgage 
when  the  wheat  was  received  and  paid 
for.  No  demand  or  refusal  to  deliver  the 
wbeat  was  shown  at  the  trial,  and  it  is 
conceded  that  no  demand  was  ever  made 
upon  the  elevator  company.  At  the  close 
of  the  testimony  the  defendant  the  ele- 
vator compauy  moved  the  court  to  direct 
a  verdict  in  its  favorupontbeground  that 
there  was  no  evidence  to  Justify  a  verdict 
against  such  defendant,  and  specifying 
the  following  points:  " i^^rst,  there  is  no 
evidence  to  show  any  conversion  by  said 
defendant  of  the  property  in  question; 
second,  there  is  no  evidence  of  any  demand 
made  upon  said  defendant  for  the  prop- 
erty in  question  before  the  commencement 
of  the  action. "  The  motion  was  denied, 
and  said  defendant  excepted  to  the  ruling. 
The  said  defendant  then  asked  the  coqrt 
to  submit  to  the  jury  the  question  of  the 
conversion  of  the  property  in  controver- 
sy, and  to  instruct  the  jury  as  to  the  law 
upon  the  subject.  The  court  refused  to 
BO  instruct  the  jury,  and  assigned  as  a  rea- 
son for  such  a  refusal  that  the  undisputed 
testimony  showed  that  the  wheat  In  ques- 
tion was  converted  by  said  defendant. 
Defendant  excepted  to  such  ruling.  The 
case  was  given  to  the  jury,  and  the  verdict 
and  judgment  were  for  the  plaintiff.  There 
was  a  bill  of  exceptions  settled  and  filed, 
which  was  annexed  to  the  judgment  roll. 
The  defendant  the  elevator  company, 
without  moving  for  a  new  trial  In  the 
court  below,  appeals  from  the  judgment. 
The  only  errors  assigned  in  this  court- 
which  are  insisted  upon  are  the  follow- 
ing :  First,  the  court  erred  In  refusing  the 
motion  of  the  defendant  the  Duluth  &  Da- 
kota Elevator  Company  to  directa  verdict 
In  favor  of  said  defendant;  second,  the 
court  erred  In  refusing  to  submit  to  the 
jury  the  question  of  the  conversion  of  the 
property  in  question,  and  in  refusing  to 
Instruct  the  jury  as  to  the  law  upon  that 
subject. 

In  this  court  respondent's  counsel  raise 
the  preliminary  question  that  the  court 
cannot  consider  cither  of  the  errors  as- 
signed, for  the  reason  that  no  motion  for 
a  new  trial  was  made  iu  the  court  below. 
Counsel  say :  "  The  question  whether  there 
is  sufficient  evidence  to  go  to  the  jury  in- 
volves a  review  of  that  evidence.  If  the 
appellant  desires  a  review  of  the  facts,  a 
motion  for  a  new  trial  In  the  district 
court  was  necessary."  This  contention 
is  untenable.  The  errors  assigned  are 
clearly  such  as  the  statutes  classify  as  "er- 
rors of  law  occurring  at  the  trial, "  and 
no  question  of  fact  is  sought  to  be  re- 
viewed. It  is  true  that  such  errors  may 
be  urged  as  grounds  for  a  new  trial,  bnt 
that  remedy  is  not  exclusive,  but,  on  the 
contrary,  it  Is  well  settled  that  the  rem- 
edy by  motion  for  a  new  trial  for  such  er- 
rors Is  concurrent  with  that  of  appeal 
from  the  judgment.  Of  cours^  the  errors 
must  appear  upon  the  judgment  roll,  and 
such  errors  cannot  be  made  to  appear 
without  incorporating   a   bill  with   the 
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Judgment  roll,  whicti  was  done  In  this 
case.  Oarstatotes  regulating  exceptions 
and  newtrlala  are  In  the  main  copied  from 
those  of  the  state  of  Calilumla,  and  the 
decisions  from  that  state  are  decisive  npon 
the  polntin  discossion.  Cravens  v.  Dewey, 
13  Cal.  42;  Walls  v.  Preston,  25  Cal.  61.  67; 
Uonabue  v.  Oallavan,  43  Cal.  578;  Cald- 
well V.  Parks.  47  Cal.  612;  Levy  v.  Getle- 
Bon,27  Cal.685;  Hay  ne,  New  Trials  &  A  pp. 
p.  811, 5  112.  In  California  the  practiceol  di- 
recting nonsuits  prevails;  bat  such  prac- 
tice, so  far  as  the  qnestion  we  are  consid- 
ering Is  concerned,  is  substantinlly  the 
name  as  directing  a  verdict.  In  both  cases 
the  court  passes  npon  the  legal  sufQciency 
of  the  evidence  to  warrant  a  Judgment. 
Marshall  v.MannfacturingCo..(iS.  D.)47N. 
W.  Rep.  290 ;  Hay  ne,  New  Trial  &  App.  p.  284, 
5  100.  Errors  of  law  were  reviewed  in  the 
late  territorial  court  without  a  motion  for 
a  new  trial.  Nichols  v.  Bmns,  (Dak.)  87 
N.  W.  Rep.  753.  Section  5094,  Comp.  Lawn, 
also  Indicates  that  a  bill  of  exceptions  not 
used  on  a  motion  for  a  new  trial  may  be 
used  on  appeal  from  a  final  Judgment. 
Respondent  cites  Reed  v.  Bernal,  40  Cal. 
628.  The  case  is  not  In  point.  It  simply 
holds  that  the  snpreme  court  of  Callfoi-nia 
win  not  examine  the  evidence  to  see 
whether  the  findings  of  fact  are  supported 
bj  the  evidence  without  a  motion  for  a 
new  trial.  In  the  case  at  bar  the  errors 
assigned  are  errors  of  law.  See  author- 
ities, supra.  When  the  rulings  were  made 
which  are  assigned  as  error  in  this  court 
DO  findings  of  fact  had  been  made  In  the 
trial  court.  Darst  v.  Rush,  14  Cal.  83; 
Sullivan  v.  Gary,  17  Cal.  85. 

The  more  serious  question  arises  from 
the  non-demand  of  the  wheat  before  the 
action  was  brought.  Respondent's  coun- 
sel contend  that  no  demand  was  neces- 
sary, first,  because,  as  he  claims,  the  an- 
swer, by  its  general  denial,  shows  that  a 
demand  wonld  be  unavailing.  We  cannot 
so  construe  the  answer.  It  alleges  neither 
title  nor  right  of  adverse  ponseHHion  in  the 
defendant.  It  simply  pats  the  plaintiff 
upon  his  proofs.  Plaintiff  alleges  that  the 
property  is  covered  by  his  chattel  mort- 
gage, and  that  the  defendant  has  unlaw- 
fully converted  ft,  and  has  refused  to  de- 
liver it  after  demand.  The  tssne  Joined  by 
the  aupwer  only  puts  the  plaintiff  upon  bis 
proof  as  to  the  allegations  of  t)ie  com- 
plaint. The  answer  pleads  no  right  in  the 
defendant  adverse  to  the  rigbts  of  a  mort- 
gagee under  a  chattel  mortgage.  Nor 
does  the  evidence  show  that  the  defendant 
the  elevator  company  has  at  any  time  as- 
sumed absolute  dominion  over  the  prop- 
erty as  against  plaintiff,  or  has  done  any 
act  inimical  to  the  rfrrlits  of  the  plaintiff 
as  a  mortgagee,  unless  the  purchase  is  in- 
imical. But  counsel  argue  that  no  de- 
mand Was  necessary,  because,  as  they 
claim,  the  conceded  facts  show  a  conver- 
sion by  the  elevator  comiiany  before  suit 
commenced.  It  is  true  that  no  demand 
before  suit  would  be  necessary  if  the  ele- 
vator company  had,  before  suit  brought, 
done  any  act  with  respect  to  the  grain  in- 
consistent with  plaintiff's  rights  as  a 
mortgagee.  Counsel  cite  Philip  Best 
Brewing  Co.  v.  Pillsbury  &  H.  El.  Co., 
5  Dak.  02,  87  N.  W.  Rep.  763,  and  NIcbuIs 


▼.  Barnes,  8  Dak.  148, 14  N.  W.  Rep.  110. 
But  these  cases  are  not  in  point,  because 
in  ttac  cases  cited  the  evidence  showed  af- 
firmatively that  the  defendants  had  con- 
verted the  grain,— in  one  case  by  selling 
It,  and  in  both  cases  by  mixing  it  wltb 
their  own  grain,  or  with  that  of  other 
persons,  in  a  common  mass.  In  the  case 
at  bar  there  is  no  snch  showing.  On  the 
contrary,  the  evidence  tends  to  show  that 
the  grain  is  in  the  defendant's  elevator, 
and  There  is  not  a  selatUia  of  testimony 
that  defendant  bad  mixed  it  with  other 
grain,  sold  it,  or  done  any  nther  act  ad- 
verse to  plaintiff's  rights  as  mortgagee. 
Defendant  received  the  grain  into  lis  ele- 
vator. Issued  wheat  tickets  therefor  in  the 
name  of  the  mortgagor,  who  delivored  the 
wheat,  and,  on  directloD  of  the  mortgagor 
so  to  do,  delivered  the  tickets  to  defend- 
ant Bell,  who  claimed  the  wheat.  Defend- 
ant also  cashed  the  tickets  so  issued  and 
delivered.  No  fraud  is  alleged  or  shown. 
The  transaction  is  a  sale  of  personalty, 
accompanied  by  delivery,  made  by  a  mort- 
gagor of  mortgaged  property,  before  the 
debt  is  paid.  The  mortgage  contained 
the  nsnal  covenants,  as  follows:  "It  de- 
fault shall  be  made  in  the  payment  of  said 
sum  of  money,  or  the  interest  thereon  at 
the  time  said  note  shall  become  dae,  or  if 
any  attempt  shall  be  made  to  dispose  of 
or  injure  said  property,  or  to  remove  said 
property  from  said  county  of  Ransom,  or 
any  part  thereof,  by  the  mortgagors,  or 
any  other  person,  or  If  said  mortgagors 
do  not  take  proper  care  of  said  property, 
or  it  said  mortgagee  shall  at  any  time 
deem  himself  insecure,  then,  thereupon  and 
thereafter  it  shall  be  lawful,  and  the  said 
mortKagors  Itereby  antboriie  said  mort- 
gagee, his  executors,  administrators,  or 
assigns;  or  attorney,  or  anthorlsed  agent, 
to  take  said  property  wherever  the  same 
may  be  found,  and  hold  or  sell  and  dis- 
pose of  the  same,"  etc.  The  mortgage 
further  stipulates  that  "the  said  mort- 
gagors hereby  waive  demand  and  personal 
notice  of  tbe  time  and  place  of  sale;  and, 
as  long  as  thecondltions  of  this  mortgage 
are  fulfilled,  the  said  mortgagors  to  re- 
main in  the  peaceable  possession  of  said 
property."  It  is  conceded  that  the  debt 
was  due  and  nnpaid  when  the  grain  was 
put  In  the  elevator;  also  that  such  tact, 
as  well  as  the  act  of  disposing  of  the  grain, 
would  operate  to  authorize  themortgagee 
to  proceed  to  take  possession  and  fore- 
close the  mortgage  In  accordance  with  the 
law.  Appellant  contends  that  the  mort- 
gagee has  not  proceeded  to  foreclose  in 
accordance  with  the  law.  No  opportu- 
nity was  given  to  the  elevator  company  to 
deliver  up  the  wheat  to  the  pialntlll. 
There  was  no  refusal  to  deliver  the  wheat, 
and  no  demand  before  suit  commenced. 

Counsel  claims  In  his  brief  that  "appel- 
lant was  entitled,  before  being  subject  to 
the  costs  of  an  action,  to  a  reasonable 
time  In  which  to  investigate  the  right  of 
tbe  mortgagee  to  tbe  possosslon  of  the 
property.  This  right  was  not  accorded 
to  it. "  To  decide  the  question  presented 
it  becomes  necpssary  to  determine  wheth- 
er a  purchaser  who  buys  chattels  witbont 
actual  notice,  hut  with  constmctlvenotice 
of  tlie  existence  of  a  chattel  mortgage  ap- 
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on  tbem.  Is,  In  making  aacb  pnrchBHe  and 
taking  pofieeesloQ  of  the  property,  an  in- 
tentional wrong-doer.  Anthortties  are 
muctt  divided  upon  the  iiaestiun  nl  wheth- 
er a  vendee  wlio  talcea  poseefwion  trom  a 
bailee  who  had  no  authority  to  sell  may 
plead  a  non-demand  tn  a  suit  for  conver- 
Kion.  The  states  of  New  York,  Pennsyl- 
vania, Connoctlcnt,  Indiana,  and  some 
otheni,  hold  that,  where  the  purchase  is 
buoaflde,  a  demand  before  suit  Is  essential. 
See  authorities  collated  in  Blgelow,  Lead. 
Cas.  Torts,  pp.  446, 447.  It  has  been  held  In 
MasoachusettB  that  a  mere  purchase  and 
taking  possession  /zona  Sde  from  one  with- 
out autborityto  sell,  where  there  Is  nofnr- 
ther  act  of  dominion,  does  not  itself  consti- 
tute a  conversion.  This,  we  think,  Is  the 
more  equitable  rule.  Qilmore  v.  Newton,  S 
Allen.  171.  »ee  Kellog  v.  Olson,  (Minn.l  24 
N.  W.  Rep.  864.  In  this  case  the  purchaser 
ischarareable  with  constructive  notice  of 
the  existence  of  the  mortfrage,  and  we 
think  that  no  demand  would  be  necessary 
if  the  purchase  was  illegal  as  to  the  pur- 
chaser; bat  the  question  is  whether  the 
elevator  company,  in  bnyin^  and  taking 
posrieMsion  of  this  wheat,  and  doing  no 
more,  was  a  wrong-doer.  The  answer 
to  this  inquiry  turns  upon  whether  a 
mortgagor  of  chattels,  after  default,  the 
mortgage  having  been  filed,  has  a  vendi- 
ble interest  in  the  mortgaged  property. 
If  the  mortgagor  has  such  interest,  it  fol- 
lows that  a  purchaser  from  him  is  not  a 
wrong-doer,  and  that  the  mere  fact  of 
purchase  and  taking  possession  would 
not  work  a  eunverslon.  At  common  law 
the  mortgage  **  vests  the  title  to  the  chat- 
tel in  themortgagee;  not  an  absolute  title, 
indeed,  but  a  present  title,  defeasible  upon 
a  condition  subsequent."  JoncH,  Chat. 
Mortg.  i  426.  Having  the  title,  the  mort- 
gagee may  "take  the  goods  into  his  own 
custody,  or  maintain  trespass  or  trover 
for  them  against  any  one  who  takes  or 
converts  them  to  his  own  use."  See,  also, 
section  699,  Id.  The  common-law  rule 
that  title  passes  obtains  In  Minnesota  and 
New  York  and  in  manv  of  the  states. 
Qates  V.  Smith, 2Gil.  21 ;  Mann  v.  Flower,  26 
Minn.  600.  A  mere  refusal  by  a  morteagor 
or  bis  vendee  to  allow  the  mortgagee  to 
take  possession  would  be  a  conversion. 
Fletcher  v.  Neudeck,  30  Minn.  125,  14  N.  W. 
Rep.  B18:  Galen  v.  Brown,  22  N.  Y.  87. 
But  the  Civil  Code  of  North  Dakota  has 
made  radical  changes  in  the  nature  of 
chattel  mortgages,  and  in  consequence, of 
sucb  changes  the  rights  of  both  parties  to 
a  chattel  mortgage,  as  well  as  the  rights 
of  the  public  with  respect  to  property 
covered  by  such  mortgages,  have  been 
greatly  modified.  See  sections  4330,  48»8, 
4346.  4348,  4S.'i6.  and  48.58,  Comp  Laws.  Un- 
■  der  these  provisions  of  the  statute  It  is  ap- 
parent that  the  title,  both  legal  and  eqnlta- 
ble,  as  well  as  the  right  of  possession,  re- 
mains in  the  mortgagor.  Nor  Is  his  title 
divested  by  a  default,  or  by  any  breach  of 
the  conditions  of  the  mortgage.  The  title 
does  not  pass  from  the  mortgagor  under 
the  Code  until  the  foreclosure  Iscompleted. 
Id.  §  4338.  But  it  usually  happens,  as  in 
this  case,  that  the  parties  InBcrt  a  stipula- 
tion in  themortgageauthorlzing themort- 
gagee, upon  default,  or  upon  condition 


broken,  to  take  the  property  into  bis  pos- 
session. Appellant  concedes  that  the 
mortgagee  in  thecaseat  bar  had  therigbt, 
before  suit  commenced,  to  take  the  prop- 
erty Into  his  possession,  and  to  foreclose, 
but  insisfs  that  the  elevator  company 
bought  the  vendible  interest  of  the  mort- 
gagee in  good  faith,  and  without  actual 
notice  of  the  existence  of  the  mortgage, 
and  that  it  had  assumed  no  dominion  over 
the  property  hostile  to  the  rights  of  the 
mortgagee,  and  consequently  wasentitled 
to  a  demand  before  being  mulcted  by 
costs  of  suit. 

We  are  of  the  opinion  that  appellant's 
contention  is  sound  upon  principle,  and 
therefore  hold  that  a  demand  was  essen- 
tial before  suit.  After  condition  broken, 
as  well  as  before,  the  mortgagor  was  the 
absolute  legal  and  equitable  owner  of  the 
wheat  In  question,  and  as  such  owner  had 
a  vendible  interest  which  he  could  sell  and 
deliver  to  a  vendee,  subject,  of  course,  to 
thellen  of  the  mortgage.  We  do  not  place 
the  decision,  however,  upon  the  ground 
that  the  elevator  company  had  no  actual 
notice  of  the  existence  of  the  mortgage. 
We  are  unable  to  see  why  the  purchase 
would  have  been  wrongful,  even  with  act- 
ual notice  of  the  existence  of  the  mort- 
gage. There  was  constructive  notice,  re- 
sulting from  filing  the  mortgage,  of  the 
fact  of  the  existence  of  the  mortgage,  and 
of  the  stipulations  contained  In  it.  The 
purchase,  after  filing  In  the  proper  office, 
was  made  subject  to  the  Hen,  whether 
there  was  or  was  not  actual  notice.  We 
place  tl>e  ruling  npon  the  general  principle 
that  the  owner  of  personal  property  has 
a  right  to  sell  and  deliver  It,  and  that  the 
purchaser  takes  a  good  title,  subject  to  any 
lien  thereon.  Jones,  Chat.  Mortg.  §  4.'>5. 
The  sale  and  delivery  alone  not  constitut- 
ing a  conversion  of  the  property,  it  be- 
comes necessary,  in  order  to  show  con- 
version, that  a  demand  and  refusal  to  de- 
liver should  be  shown.  Cad  well  v.  Pray, 
41  Mich.  307,2  N.  W.  Rep.  62;  Kohl  v. 
Lynn,  84  Mich.  860.  In  Michigan,  as  In  this 
state,  a  mortgage  of  chattels  does  not 
transfer  title.  Jones,  Chat.  Mortg.  g  427; 
Randall  v.  Higbee,  37  Mich.  40;  People  v. 
Bristol,  35  Mich.  28;  Campbell  v.  Quacken- 
bush,  33  Mich.  287.  See,  also,  Adams  ▼. 
Wood,51MIch.41].16N.W.B«p.788.  Wedo 
not  overlook  the  fact  that  under  the  Penal 
Code  (section  6033,  Comp.  Laws)  it  is  fel- 
ony in  the  mortgagor, "  while  the  mort- 
gage remains  In  force  and  nnsatlHAed,"  to 
"sell"  the  mortgaged  property  "  without 
the  written  consent  of  the  then  holder  of 
such  mortgage."  This  statute,  however, 
does  not  make  it  penal  in  the  purchaser 
who  buys  mortgaged  property ;  much  less 
does  it  declare  that  the  buyer  obtalus  no 
title  by  such  purchase.  On  the  contrary, 
the  very  phraseology  of  the  act  carries  the 
implication  that  such  property  might  be 
sold  and  bought  whenever  the  mortgage 
ceases  "  to  be  in  force, "  or  with  the  con- 
sent of  the  holder  of  the  mortgage.  In 
this  case  there  Is  no  evidence  that  defend- 
ant knew  when  it  received  the  wheat  that 
the  mortgage  was  unpaid,  and  "remained 
In  force,  "or  knew  that  the  holder  of  the 
mortgage  had  not  given  his  consent  to 
the  sale.    Nor  do  the  terms  of  the  mort- 
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gage  convey  any  snch  Information  to  the 
public.  In  tlie  absence  of  notice  or  knnwl- 
edceoftbe  criminal  nature  of  the  act  of 
selling,  any  purchaser  would '  be  Justified 
In  procef-ding  upon  the  assumption  that 
the  mortgagor,  in  offering  to  sell  and  sell- 
ing the  property,  was  not  in  the  act  of 
committing  a  felony.  Should  a  case  arise 
where  it  appears  that  a  purchaser  buying 
mortgaged  chattels  knew  and  had  actual 
knowledgeat  the  time  of  his  purchase tbat 
the  mortgagor  had  no  legal  right  to  sell, 
and  that  the  sale  was,  as  to  the  mort- 
gagor, a  criminal  act,  a  different  question 
might  be  presented.  In  the  supposed  case 
it  might  become  necessary  to  determine 
what  effect  such  actual  knowledge  of  the 
mortgagor's  crime  would  have  upon  the 
question  of  demand  as  preri^qulslte  to  a 
suit  by  the  mortgagee  for  the  possession 
or  the  value  of  the  chattels;  but,  as  we 
have  seen,  no  such  question  arises  upon 
this  record. 

The  question  has  frequently  arisen  in 
the  courts  whether  a  statute  which  makes 
a  specific  act  criminal  in  the  party  who 
pertorms  the  forbidden  act  operates  as  a 
total  prohibition  of  the  act.  It  is  now 
settled  as  a  general  rule  that  the  act  so 
impliedly  prohibited  will  be  treated  as 
prima  facie  unlawful,  and  void  as  against 
the  party  who  is  subjected  to  the  penalty. 
A  statute  in  Minnesota  made  it  penal  to 
sell  lots  in  a  town  plat  before  the  plat  was 
recorded.  A  lot  was  sold,  and  notes  taken 
for  the  purchase  money  before  the  plat  de- 
scribing the  lot  was  recorded.  An  action 
was  brought  upon  the  notes,  and  the 
maker  nought  to  defend  upon  the  ground 
that  tne  act  of  selling  was  penal  in  the 
seller.  After  stating  the  general  rule  gov- 
erning such  cases  substantially  as  above 
stated,  the  court  says :  " The  Imposing  of 
a  penalty  does  not  necessarily  give  rise  to 
an  Implication  of  an  intention  that,  where 
an  act  is  done  which  subjects  a  party  to  a 
penalty,  the  act  itself  should  be  void,  and 
of  no  legal  effect;  and  If  it  seems  more 
probable  from  the  subject  and  terms  of 
the  enactment,  and  from  the  consequences 
which  will  be  anticipated,  as  likely  to  re- 
sult from  giving  such  an  eltect  to  the  penal 
law  that  it  was  not  the  .Intention  of  the 
legislature  to  make  the  transaction  void, 
but  only  to  punish  the  offending  party  in 
the  manner  speciHed,  the  law  should  be  so 
construed.  Harris  v.  Runnels,  12How.71>; 
Pangbom  v.  Westlake,  36  Iowa,  646;  Mid- 
dleton  V.  Arnolds,  13  Grat.  489;  NIemeyer 
V.  Wright,  75  Va.  239.  The  only  provision 
in  this  statute  from  which  it  can  be  in- 
ferred that  contracts  for  (he  sale  or  leas- 
ing of  platted  lands  were  intended  to  be 
prohibited,  and  avoided  it  made,  is  that 
which  subjects  the  vendor  or  lessor,  who 
has  not  first  complied  with  the  require- 
ments of  the  law,  to  a  pecuniary  penalty. 
If  the  purpose  of  the  section  was  also  to 
prevent  such  sales  and  contracts  by  mak- 
ing them  illegal,  a  purchaser  having  such 
knowledge  of  the  facts,  as  any  reasonable 
prudent  purchaser  would  acquire,  vio- 
lates the  law,  and  is  as  much  In  the  wrong 
as  the  vendor.  The  fact  that  no  penalty, 
forfeiture,  or  disability  Is  declared  with  re- 
spect to  the  purchaser  under  any  clrenm- 
Btances,  is  worthy  of  being  considered  in 


this  connection.  The  act  is  wholly  con- 
sistent with  a  theory  that,  as  a  means  ot 
securing  the  observation  of  the  prescribed 
requirements  of  platting  and  recording, 
only  the  specified  penalty  should  be  im- 
posed as  a  consequence  of  the  disregard  of 
the  law.  It  is  In  the  power  ot  the  propri- 
etor platting  his  lands  to  comply  with 
the  requirements  of  the  law.  Another  pei^ 
son,  a  purchaser  ot  a  portion  of  the  land, 
cannot  do  this.  A  specific  penalty  is  de- 
clared for  the  omission  of  the  former.  The 
statute  Is  silent  as  to  the  consequences  of 
the  latter. "  De  Mers  v.  Daniels,  39  Minn. 
158,  39  N.  W.  Rep.  98.  The  court,  in  Pang- 
burn  V.  Westlake,  36  Iowa,  646,  holds  to 
the  same  views,  and  cites  many  authori- 
ties. See,  also,  opinion  ot  supreme  court 
of  the  late  territory  in  Territory  V.  Shearer, 
8  N.  W.  Rep.,  bottom  page  135.  Applying 
the  rules  ot  construction  laid  down  in  the 
cases  cited,  we  find  no  difficulty  in  reach- 
ing the  conclusion,  and  so  hold,  that  the 
penal  law  ot  this  state,  which,  under  cer- 
tain circumstances,  makes  It  criminal  in 
the  mortgagor  to  sell  mortgatred  chattels, 
but  does  not  punish  the  buyer,  was  not 
intended  to  annul  such  saleo,  nor  prevent 
the  title  from  passing  to  the  purchaser 
when  such  sales  are  made.  If  the  title 
passes  to  the  purchaser,  (and  we  bold 
that  it  does.)  the  purchaser  cannot  be  a 
wrong-doer  in  a  case  where  there  is  no  evi- 
dence that  the  purchaser  knsw  that  the 
sale  was  a  crime  in  the  seller.  We  do  not 
decide  what  the  rule  would  be  in  a  case 
where  tbepurcbaserconsclously and  Inten- 
tionally aided  the  mortgagor  in  commit- 
ting the  forbidden  act.  No  such  case  is 
before  us.  The  evidence  negatives  such 
knowledge.  In  the  case  at  bar  nothing 
appears  that  can  stand  in  the  way  of  hold- 
ing that  the  purchaser  In  buying  this 
wheat  lawfully  acquired  the  title  to  the 
same,  subject  to  the  lien  of  the  mortgage 
thereon.  An  action  will  not  lie  against 
such  a  purchaser  without  a  demand  and 
refusal  before  suit,  except  where  there 
has  been  a  conversion  of  the  property,  or 
where  a  claim  of  title  adverse  to  the  mort- 
gagee's right  of  possession  has  been  plead- 
ed by  the  defendant.  We  hold  that  the 
trial  court  erred  in  refusing  to  direct  a  ver- 
dict for  defendant,  and  In  refusing  to  charge 
the  Jury  upon  the  law  governing  the  con- 
version of  chattels.  For  these  errors 
the  judgment  will  be  reversed,  and  a  new 
trial  granted.    All  concur. 


Sandaobb  et  al.  v.  Northern  Pac.  El.  Co. 
{Supreme  Court  of  North  Dakota.   Feb.  85,  IfiSl.) 

CaATTSL  MOBTOAOBS— RtOBTS  OF  MOBTOAGU. 

Plaintiffs  were  the  owners  of  a  chattel 
mortgage,  properly  filed.  Among  other  provis- 
ioQs  contained  in  the  mortgage  were  the  lollow- 
ing:  "And  it  is  hereby  agroed  that  if  default  be 
made  in  the  payment  of  the  said  debt,  or  any 
part  thereof,  or  if  any  attempt  be  made  to  re- 
move or  dispose  of  said  property,  or  if  at  any 
time  said  mortgagees  stiall  deem  the  said  debt  un- 
safe or  insecure,  or  whenever  they  siiall  choose 
to  so  do,  they  are  hereby  authorized,  either  by 
themselves  or  agent,  to  enter  upon  the  premises 
where  the  said  property  may  l>e,  and  remove  and 
sell  the  same, "  etc.  While  the  mortgage  was  In 
full  force  and  unsatisfied  defendant  unlawfully 
took  possession  of  the  property  covered  by  the 
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mortgage,  and  oooTerted  the  same  to  Ita  own  use. 
Held,  that  under  the  power  to  "remove  and  sell" 
the  property  the  owner  of  the  mortgage  was  aa- 
thorized  to  take  possession  apnn  conaition  broken 
and  that,  having  the  ri^ht  to  take  possession, 
they  were  also  in  a  position  to  maintain  an  ac- 
tion against  the  defendant  for  the  value  of  the 
mortgaged  property,  which  defendant  had  nniaw- 
foilf  taken  and  converted. 

iSvlUOmi  by  *>*«  Court) 

Appeal  from  district  court,  RanBom 
county:  W.  S.  Lauder,  Judge. 

A.  C,  DfLvia,  for  appellant.  Ronrke  & 
Allen  and  Qoodwin  &  Va,n  Pelt,  for  re- 
spondents. 

WAI.LIN,  J.  This  action  Is  to  recover 
tbe  value  of  certain  wheat,  which  the 
plain tltfs  allege  that  thedetendant  has  un- 
lawtully  converted.  Plaintiffs  base  their 
right  of  recovei7  upon  a  certain  chattel 
mortgage  covering  the  wheat,  a  copy  of 
which  Is  annexed  to  the  complaint,  and 
made  a  part  thereof.  The  complaint  con- 
tains all  necessary  averments  tn  show  the 
plaintiffs'  right  of  recovery,  and  is  in  no 
respect  criticised,  except  as  to  that  part 
thereof  which  has  reference  to  the  rights 
of  the  mortgagees  upon  a  default.  Tbe 
conditions  of  the  mortgage  are  as  follows: 
"And  It  is  hereby  agreed  that  if  default 
be  made  tn  the  pa.vment  of  said  debt, 
or  any  part  thereof,  or  If  any  attempt 
be  made  to  remove  or  dispose  of  said 
property,  or  If  at  any  time  said  mort- 
gagees shall  deem  the  said  debt  unsafe, 
or  whenever  they  shall  choose  so  to  do, 
they  are  hereby  anthorlxed,  either  by 
themselves  or  a«ent,  to  enter  upon  the 
premises  where  the  said  property  may  be. 
and  remove  or  sell  the  same,  at  public  dr 
private  sale,  wltbont  notice  to  the  mort- 
gagor, and  without  demand  ol  perform- 
ance, and  out  of  the  proceeds  retain  the 
amount  then  owing  on  said  debt,  with  ex- 
penses attending  tbe  same,  including 

dollars  attorney's  fees,  rendering  to  the 
undersigned  the  surplus  after  the  whole 
of  said  debt  shall  have  been  paid,  with 
charges  aforesaid."  There  was  a  Jury  trial 
resulting  in  a  verdict  and  Judgment  for 
the  plaintiffs.  None  of  the  evidence  comes 
np  with  the  judgment  record,  and  we  must 
therefore  assume,  in  support  of  the  Judg- 
ment, that  the  material  facts  which  are  set 
out  in  the  complaint  were  supported  by 
tbe  evidence,  including  the  following  alle- 
gations of  fact:  "That  while  said  mort- 
gage remained  in  force  and  unsatisfied, 
and  on  or  about  the  8Uth  day  of  August, 
1889,  tbe  defendant  wrongfully  and  unlaw- 
folly  took  possession  of  the  whole  of  said 
five  hundred  and  ninety  bushels  of  wheat, 
and  wrongfully  and  unlawfully  converted 
the  same  to  its  own  use,  all  to  the  dam- 
age of  these  plaintiffs  in  the  sum  of  two 
hundred  and  fifty-two  and  fifty  one-hun- 
dred tbs  dollars."  When  the  case  was 
called  for  trial,  defendant  objected  to  tbe 
intruductlou  of  any  evidence  under  the 
complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  The  objection  was  overruled, 
and  tl>e  defendant  saved  an  exception  to 
the  ruling,  and  subsequently  embodied  the 
exception  in  a  bill  ol  exceptions,  which 
was  incorporated  with  tbe  Judgment  roll. 


and  comes  np  on  appeal  from  tbe  Judg- 
ment. This  ruling  Is  the  only  error  as- 
signed by  the  appellant  In  thlscourt.  Coun- 
sel for  tbeappellant  states  the  point  of  tbe 
exception  as  follows:  "Tbe  plaintiffs  claim 
the  right  to  the  Immediate  possession  of 
the  property  in  dispute  by  virtue  of  a  chat- 
tel mortgage,  a  copy  of  which  they  annex 
to  their  complaint.  There  is  no  express 
stipulation  in  the  mortgage  entitling  tbe 
mortgagees  to  tbe  possession  of  the  mort- 
gaged property,  either  before  or  after  con- 
dition broken,  or  in  any  other  contin- 
gency." Counsel  further  says  that,  "in 
the  absence  of  an  express  stipulation  in 
the  mortgage,  the  mortgagor  shall  be  en- 
titled to  the  possession  of  the  property. " 
Also  that  "it  is  well  established  that  to 
maintain  an  action  for  the  conversion  of 
personal  property  the  plaintiffs  must  have 
the  same  title  and  right  to  the  poss»ssion 
Which  would  be  essential  if  tbe  suit  were 
In  replevin. "  We  confess  to  a  total  ina- 
bility to  discover  any  force  or  merit  In  the 
appellant's  objection.  A  breach  ol  the 
conditions  of  the  mortgage  is  alleged  and 
shown,  and  by  the  express  terms  of  the 
Instrument  the  mortgagees  are  "hereby 
authorized,  either  by  themselves  or  agent, 
to  enter  upon  the  premises  where  tbe  said 
property  may  be,  and  remove  and  sell 
the  same."  This  provision  gave  the  mort- 
gagees tbe  right  upon  a  breach  to  "remove 
and  sell  "  Tbe  words  employed  plainly 
import  that  the  mortgagees  may  take  pos- 
session, and  we  think  they  are  incompat- 
ible with  any  other  fair  construction. 
Having  tbe  right  to  the  possession  upon 
a  breach  of  thecondltlonsof  themortgage, 
and  a  breach  having  occurred,  tbe  plain- 
tiffs were  in  a  position  to  maintain  an  ac- 
tion for  the  value  of  the  property  as 
against  thedefendant,  who  had  unlawfully 
taken  and  converted  it  to  their  own  use. 
The  Judgment  will  be  affirmed.  All  concur. 

Rehearing  denied  April  1,  1801. 


LKWIS  v.  PRENDBRaABT  Ot  Sj. 

{Supreme  Court  of  Minnesota.    March  80,  ISSL) 

Advbrsb  CI.AIII8  —  LnaTATioK  —  Bankrtjptct— 
Sals  or  Equitt  or  Rbdemption  bt  Assionxs. 
The  plaintiff's  property  and  estate  passed 
to  his  assignee  in  bankruptcy  in  1878.  Among 
the  assets  was  an  equity  of  redemption  in  lands, 
the  title  to  which  appeared  to  be  in  the  defend- 
ants. Subsequent  to  plaintiff's  discharge,  and 
more  than  two  years  after  the  assignment,  the 
assignee  sold  and  transferred  his  right,  title,  and 
interest  in  the  premises,  and  the  title  and  inter- 
est of  the  purchaser  has  since  beei.  acquired  by 
the  plaintiff.  The  defendants  claim  to  be  tbe 
absolate  owners  in  fee  of  the  premises.  Held, 
(1)  that  the  cause  of  action  involving  the  deter- 
mination of  the  defendants'  adverse  claim  or 
title  to  the  land  was  barred  by  section  5057,  Rev. 
St.  U.  S.,  before  the  transfer  thereof  by  the  as- 
signee in  bankruptcy;  and  (2)  that  any  reversion- 
ary right  or  interest  which  the  plaintiff  ma>  have 
previously  had  in  the  premises  was  cut  off  by  the 
appropriation  and  disposition  thereof  by  such  as- 
signee. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Washington 
connty;  McClueh,  Judge. 

W.  K.  Gaston  and  S.  J.  R.  McMIIIhd,  for 
appellant.  Henry  C.  James,  for  respond- 
ents. 
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VANDRnBiTROH,  J.  ABsnmlng  that,  prior 
to  the  bankruptcy  proceediDgH  against 
the  plaintiff,  discloBed  by  the  record,  the 
relation  of  mortgagor  and  mortgagees  ex- 
iBted  between  plaintlO  and  defendants,  ao 
that  plaintiff  was  the  owner  of  the  equity 
of  redemption  In  the  land  in  question, 
plaintiff's  estate  and  interest  therein,  as 
owner,  passed  to  bis  aaelgnee  In  bank- 
ruptcy as  part  of  his  assets.  The  plain- 
tiff, however,  alleges  that  since  the  assign- 
ment to  the  assignee  in  bankruptcy  he  has 
acquired  all  the  right,  title,  and  interest 
that  the  assignee  in  bankruptcy  had  in  the 
land  in  question,  and  Is  the  holder  thereof 
by  purchase  through  mesne  assignments 
from  such  assignee.  The  transfer 'thereof 
by  the  assignee  was  not  made  till  more 
than  two  years  bad  elapsed  from  the  time 
he  acqnired  the  same  under  the  assign- 
ment to  him.  It  is  admitted  that  debts 
were  proved  against  the  estate  of  the 
bankrupt  to  a  large  amount,  and  in  ex- 
cess of  his  assets,  and  we  mast  presume 
that  the  sale,  assignment,  and  transfer  of 
the  Interest  of  the  latter  in  this  land,  by 
the  asHlgnee,  was  in  due  course,  and  was 
legally  authorised,  and  that  the  proceeds 
were  duly  accounted  for  in  the  bankrupt- 
cy  proceedings,  and  the  plaintiff's  Interest 
in  the  land  has  therefore  been  actually  ap- 
propriated to  the  satisfaction  of  his  debts. 
The  result  of  such  sale  by  the  assignee 
would  neceHsarily  be  to  bar  and  extin- 
guish any  reversionary  Interest  which  the 
plaintiff  might  otherwise  have  had.  The 
plaintiff's  right  to  maintain  this  action 
must  therefore  restentlrely  upon  thcalleged 
title  and  interest  acquired  under  the  sale 
and  assignment  made  by  the  assignee  In 
bankruptcy.  But  by  section  5057, Rev.  St. 
U.  S.,  "no  suit,  either  at  law  or  In  equity, 
shall  be  maintainable  in  any  court  be- 
tween an  assignee  In  bankruptcy  and  a 
person  claiming  anadversetnterest, touch- 
ing any  property  or  rights  of  property 
transferred  to  or  vested  in  such  assignee, 
unless  brought  within  two  years  from  the 
time  when  such  cause  of  action  accrued  for 
or  against  such  assignee. "  This  statute 
undoubtedly  applies  to  an  action  like 
this,  and  the  grantee  of  the  assignee  must 
be  belli  to  stand  in  his  shoes,  and  the  Hoi- 
Itation  applies  equally  to  him.  And  this 
has  been  expressly  determined  in  (}tfford 
V.  Helms,  98  D.  S.  i!48,  and  Wlsner  v. 
Brown,  122  U.  S.  214.  7  Sup.  Ct.  Rep.  1156. 
That  the  limitation  Is  a  short  one,  or  dif- 
fers from  the  time  allowed  by  the  low  of 
the  state  for  bringing  an  action  to  re- 
deem, can  make  no  difference.  Both  plain- 
tiff and  the  defendants  claim  to  be  owners 
of  the  land.  It  is  not  the  right  to  fore- 
close or  redeem  from  a  mortgage  which  Is 
drawn  In  question,  but  the  adverse  claim 
relates  to  the  equity  of  redemption,  the  title 
to  the  property  which,  it  is  allep:oO,  was 
transferred  to  the  assignee  In  bankruptcy. 
The  titleappearingto  be  in  the  defendants, 
the  assignee  or  his  grantees,  if  they  desire 
to  asBert  any  adverse  claim,  must  bring 
their  action  within  the  time  limited.  It  is 
not  material  that  such  grantee  was  the 
original  owner  against  whom  bankrupt- 
dy  proceedings  were  instituted.  If,  there- 
lore,  plaintiff  claims  that  he  was  the  own- 
er of  the  property,  notwithstanding  de- 


fendants hold  nndera  deed  ahsolate  on  its 

face,  the  action  should  have  been  brongbt 
under  the  facts  alleged,  within  the  time 
limited  by  the  United  States  statutes. 
The  case  Is  clearly  distinguishable  from 
King  V.  Remington,  36  Minn.  15,  2»  N.  W. 
Rep.  862.    Judgment  affirmed. 


WbIjCB  v.  BBA.DLET  Ct  al. 

(SujMvme  Court  of  Minnesota.   March  80, 1S9I.) 

Tftixvauixtn  Ck>NvsTANCES  —  Bviseroi — CoNsm- 
xRATioN— FutAnnis. 

1.  Evidence  h«Id  suffioient  to  snstain  a  find- 
ing that  a  certain  oonveyaaoe  of  real  estate  was 
fraudulent  as  against  creditors. 

2.  Where  it  appears  on  the  part  of  the  plain- 
tiff that  an  insolvent  has  voluntarily  conveyed  all 
his  unexempt  property  to  a  member  of  his  family 
without  any  consideration,  except  alleged  past 
services,  and  under  circomstanoes  tending  to 
snow  that  the  immediate  indncemeot  and  motive 
for  the  transfer  was  to  place  the  same  beyond  the 
reach  of  process,  a  prima  facie  oase  of  fraud  is 
made,  requiring  a  full  and  satisfactory  explana- 
tion on  the  part  of  the  purchaser  in  respect  to  the 
nature  of  the  consideration  and  the  nonesty  of 
ttie  transaction. 

3.  Informality  in  the  etatemeut  of  faets  in 
a  oomplaint,  as  by  wa.v  of  recital  or  argumenta- 
tively,  may  be  disregarded  if  the  objection  is  not 
taken  before  triiJ,  where  it  is  manifest  that  the 
party  objecting  could  not  be  misled. 

(SyUabu*  by  the  Covert.) 

Appeal  from  district  court,  Sibley  coun- 
ty; Edso.v,  Judge. 

Francis  Cud  well  and  W.  B.  Leemaa.  for 
appellant.    iS.  &  O.  Kipp,  for  respondent. 

Vandehbcroh,  J.  This  action  is  brought 
by  plaintiff,  a  Judgment  creditor  of  defend- 
ant John  Bradley,  after  execution  re- 
turned unstttlsfled  against  him,  to  set 
aside  an  alleged  fraudulent  conveyance 
made  by  him  to  defendant  Michael  Brad- 
ley, bis  son.  The  liability  was  incurred 
b^ore  the  transfer  was  made,  and  the 
court  finds  that  when  it  was  made,  the 
defendant  John  Bradley  w^as  wholly  in- 
solvent, and  owed  large  sums  of  money, 
and  hiscredltors  were  pressing  theirclaims 
for  payment;  and  that,  in  order  to  hinder 
and  defraud  the  plaintiff  and  his  other 
creditors  In  the  enforcement  of  their  de- 
mands, he  executed  the  conveyance  in 
question  to  defendant  Michael  Bradley, 
and  that  the  sole  purpose  thereof  was  to 
cover  up  and  cloud  the  title  to  said  land, 
and  place  the  same  beyond  the  reach  of 
creditors.  It  is  also  found  that  the  de- 
fendant Michael  Bradley  was  privy  to  the 
fraud,  and  took  with  notice  of  the  (rauda- 
lent  purpose  of  the  grantor.  The  princi- 
pal question  is  whether  these  flndines  are 
Buppoi-ted  by  evidence.  We  think  It  was 
made  clear  by  the  evidence  that  the  de- 
fendant John  Bradley  was  Insolvent  at 
the  time  of  the  conveyance,  and  the  120. 
acre  tract  conveyed  was  all  the  property 
which  the  grantor  had  left  at  the  date 
thereof  not  exempt  from  execution ;  and 
the  evidence  was  also  sufficient  to  prove 
that  the  immediate  motive  and  indnce- 
ment  of  the  defendant  .Tohn  in  making  the 
conveyance  to  the  defendant  Michael,  as 
he  (lid,  was  because  of  the  liability  of  its 
being  attached  and  sold,  and  in  order  to 
place  tbe  same  beyond  the   raach   of    bla 
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credltora.  Tlie  defendant  Jobn  Bradley 
execnted  the  deed  April  8, 1889,  and  placed 
it  upon  record.  The  defendant  Michael 
was  a  member  of  hla  family  at  the  time, 
and  had  no  property  whatever  of  his  own 
prior  to  the  execution  of  the  deed.  The 
consideration  named  in  the  deed  la  the 
Bnm  of  $2,000,  which  is  considerably  leas 
than  the  value  of  the  land,  which  was  at 
the  time  all  plowed  and  ready  for  a  crop. 
The  circumstances  under  which  the  deed 
was  execnted  were  such  as  to  call  for  a 
loll  and  eatiefactory  explanation  on  the 
part  of  both  defendants  in  respect  to  the 
natnre  of  the  cunaideratlon  and  the  hon- 
esty uf  the  transaction.  This  explana- 
tion the  defendants  attempted  to  make. 
We  do  not  deem  it,  however,  snfBcient  to 
warrant  us  in  revendng  the  finding  of  the 
trial  court,  in  respect  to  the  considera- 
tion the  defendant  John  testifles:  "We 
pat  the  consideration  in  the  deed  at  f  2,000, 
because  I  claim  hla  work  was  worth  that 
for  11  or  12  years,  since  he  became  of  age. " 
It  seems  that  Michael  had  lived  with  his 
father  for  the  greater  part  of  the  time  since 
he  was  of  age,  and  been  supported  by  him, 
and  had  assisted  in  carrying  on  the  farm 
as  before.  He  became  of  age  in  1878.  The 
land  vras  bought  by  John  Bradley  in  1874, 
and  flually  paid  for  in  1888.  He  farther 
testified  that  when  he  bought  the  land  be 
promised  Michael  that  he  should  have  it 
when  it  was  paid  for, If  he  would  continue 
to  work  and  asrtiHt  in  paying  for  it;  and 
also  that  be  made  him  a  similar  promise 
after  he  became  of  age.  The  defendant 
Michael  denies  that  there  was  any  such 
promise  made  till  be  became  of  age,  and 
says  that  the  promise  was  then  made  to 
him  by  bis  father  that  if  he  wonld  stay  at 
home,  and  help  work  the  farm,  it  should 
be  his  as  soon  as  the  mortgage  was  paid 
off,  wnich  was  done  five  or  six  years  be- 
fore the  transaction  in  qnestion.  He  also 
fitfves  as  a  reason  why  he  did  not  get  his 
deed  when  the  land  was  paid  tor,  that  he 
had  not  yet  worked  12  years  at  that  time, 
and  hp  wanted  to  work  a  few  years  longer 
before  he  asked  for  it.  On  the  other  b<ind, 
there  was  evidence  tending  to  show,  by 
tlie  defendant  Michael's  statements  and 
admissions,  that  the  understanding  was 
that  he  was  to  have  his  share  of  bis  fa- 
ther's land  at  the  decease  of  the  latter, 
when  the  farm  was  to  be  divided  up. 
There  is  also  evidence  tending  to  show 
that  the  defendant  John  continued  In  the 
possession  and  the  control  of  this  land 
and  its  products,  subsetiuent  to  the  deed 
to  Mlcbuel,  substantially  as  before.  We 
do  not  undertake  to  say  that  upon  the 
evidence  in  the  case,  much  of  which  is  cun- 
fllcting,  the  conveyance  in  question  is  con- 
clusively or  beyond  anyquestlun  shown  to 
be  fraudulent;  but  the  credibility  of  the 
witnesses  was  for  the  trial  court,  as  well 
as  the  question  of  the  good  faith  and  mo- 
tives of  the  parties  to  the  deed,  and  upon 
the  whole  case  we  think  there  is  sufficient 
to  establish  the  fraudulent  character  of 
the  transaction,  and  to  uphold  the  decis- 
ion of  the  trial  court. 

2.  The  defendants'  counsel  objected  to 
tlie  .admission  of  any  evidence  in  the  case 
on  the  ground  uf  the  insufHcieiicy  of  the 
comulaiiit  in  not  alleging  the  indebtedness 


upon  which  the  Judgment  and  execntion 
were  founded.  The  allegation  is  not  di- 
rectly made,  and  thecomplatnt  is  Informal 
in  that  respect;  but,  as  against  an  objec- 
tion made  after  answer,  and  for  the  first 
time  at  the  trial,  we  think  the  complaint 
should  be  sustained.  It  suflSclently  ap- 
pears, though  in  the  form  of  a  recital,  that 
the  plaintiff  was  a  creditor  when  the  Judg- 
ment was  recovered,  and  that  it  was  re- 
covered upon  a  prior  indebtedness.  Brug- 
germanv.Uoerr.7  Minn.  348,  (811.264.)  An 
amendment  would  have  been  proper,  but 
the  informality  was  not  such  as  to  mis- 
lead. The  alleged  error  of  the  court  in  re- 
jecting or  striking  out  the  testimony  of 
the  defendant  John  Bradley  as  to  previ- 
ous talk  or  understanding  in  the  family  in 
respect  to  the  disposition  of  this  land  was 
cured,  because  he  and  other  witnesses  were 
afterwards  permitted  to  testi^  on  the 
subject;  and  the  evidence  of  O'Donnell, 
a  witness  for  defendants,  as  to  what  the 
defendant  Jobn  Bradley  told  him,  was 
properly  rejected.    Order  affirmed. 


Hanscv  ▼.  Metcalf  et  at. 

(Brtpreme  Court  of  Kinnesota.    April  8, 1891.) 

BzBcrmoN  or  Dbbi>— Absiqjimest  bt  Subvtvtko 
PiRTysR  —  Marshalino  of  Firm  and  Pbivats 
Assets— LiABiLiTiBS  or  Deobdbmt's  Estatb. 

1.  By  the  eertlfloate  of  acknowledgment  of  • 
deed  of  usignment  ezeoated  by  "D.  F. "  and  "D. 
F.  as  surviving  partner, "  it  appeared  that  "D 
F."  duly  acknowledged  tiie  same.  Held  saffl- 
olent  proof  of  its  ezeoation  for  all  the  uses  and 
purposes  expressed  in  the  deed. 

2.  A  surviving  partner  may  make  an  assign- 
ment of  partnership  property  to  pay  the  firm 
debte,  ana  the  partnership  real  estate  Is  liable  to 
be  applied  to  the  payment  of  the  same ;  and  an 
assignment  by  the  snrvivlnf;  partner  will  pass 
the  equitable  title  thereof,  though  standing  in 
the  name  of  the  deceased  partner,  and  the  as- 
signee or  purchaser  may  compel  a  conveyance  of 
the  legal  title  from  the  holder  thereof. 

8.  Where  the  language  of  an  assignment  em- 
bracing p:  vtnershlp  and  individual  assets  follows 
generally  that  of  the  statute  (Oen.  8t  c.  41,  {  28, 
sabd.  8)  In  respect  to  the  distribution  thereof,  it 
will  be  oonstnied  in  conaection  with  the  general 
rules  of  law  applicable  to  tbe  marshaling  of  such 


4.  Under  the  existing  state  Insolvency  law  an 
insolvent  surviving  partner  may  make  an  assign- 
meut  embracing  both  partnership  and  his  individ- 
ual property,  and  tbo  release  of  his  primary  lia- 
bility for  the  partnership  debts  will  not  operate 
to  discharge  tbe  representatives  of  a  deceased 
partner  from  their  collateral  liability  for  any 
deficiency  after  the  application  Of  the  firm  assets. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Meeker  coun- 
ty; PowKRS,  Judge. 

P.  \r.  Locke,  E.  A.  Campbell,  and  M.  B. 
Knoa,  for  appellant.  Vri  L.  Lamprey, tor 
respondent. 

Yanderburob,  J.  The  plaintiff  is  a  cred- 
itor of  tbe  late  firm  of  M.  J.  Flynn  &  Bro., 
a  partnerabip  composed  uf  M.  J.  Flynn, 
who  died  January  8, 1889,  and  the  defend- 
ant Daniel  Flynn,  and  duly  recovered  a 
judgment  in  his  favor  tor  tbe  amount  of 
his  claim  on  the  18th  day  of  December, 
1S89,  against  the  defendant  Daniel  Flynn, 
as  surviving  partner.  In  May,  1SS9,  Dan- 
iel Flynn, in  lilHcapaclty  of  nurviving  part- 
ner, and  also  as   an   individual   debtor. 
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claiming  to  be  Insolvent,  Tolantarily  made 
an  asalgnment  in  pursuance  ol  the  Insolv- 
ent law,  partnership  property  In  his  hands 
having  been  previously  attached  in  a  suit 
against  him  as  surviving  partner.  The 
assignee,  who  Is  the  garnishee  in  this  pro- 
ceeding, qnalified  and  took  posaesslon  of 
the  assigned  property,  iaclnding  the  part- 
nership and  individual  assets  of  the  as- 
signor, and  interposes  the  assignment  as 
a  defense  to  the  plaintiff's  application  for 
Jndgment  against  him  as  garnishee.  The 
question  Involved  here  is  the  alleged  Inva- 
lidity of  the  assignment.  The  assignment, 
on  its  face,  purports  to  be  made  in  behalf 
of  the  partnership,— that  Is  to  say,  hy 
"Daniel  Flynn,  as  surviving  partner  of  M. 
J.  Flynn  &  Bro.,"  and  by  "Daniel  Flynn," 
party  of  the  first  part,  and  Hamlet  Ste- 
vens, the  garnishee  herein,  as  party  of  the 
second  part;  and  transfers  all  "the  lands, 
tenements,  goods,  chattels,  choses  in  ac- 
tion, claims,  demands,  property,  and  ef- 
fects of  every  description  belonging  to  the 
garty  of  the  first  part,  whether  tiie  same 
e  and  appear  in  the  name  of  M.  J.  Flynn, 
or  M.  J.  Flynn  &  Bro.,  or  Daniel  Flynn,  or 
otherwise,  for  a  full  and  more  definite  de- 
scription of  which  reference  is  hereby  made 
to  the  Inventory  or  inventories  thereof  to 
be  made  and  filed  under  this  assignment 
as  provided  by  law,  except  such  proper- 
ty as  is  bylaw  exempt  from  execution, 
*  *  *  in  trust  for  the  uses  and  purposes 
following,  •  •  •  after  providing  for 
the  expenses  of  the  execution  of  the  trust. " 
"  (3)  To  pay  and  discharge  in  full,  if  the 
residue  of  said  proceeds  be  sufficient  for 
that  purpose,  all  the  debts  and  liabilities 
now  due  or  to  become  duefromsaid  party 
of  the  first  part  to  all  bis  creditors,  who 
shall  file  releases  of  their  claims  and  debts 
against  the  said  party  uf  the  first  part,  as 
by  law  provided,  together  with  all  Inter- 
est due  and  to  become  due  thereon.  And 
if  the  residue  of  said  proceeds  shall  not  be 
suflBcient  to  pay  said  debts  and  liabilities 
and  Interest  in  fall,  tlien  to  apply  tbesame, 
so  far  as  they  will  extend,  to  the  payment 
of  the  said  debts  and  liabilities  and  inter- 
est proportionally  to  their  respective 
amounts,  and  in  accordance  with  the  stat- 
ute in  such  case  made  and  provided.  And 
If,  after  payment  of  all  costs,  charges,  and 
expenses  attending  the  execution  of  said 
trust,  and  the  payment  and  dlschargein  full 
of  all  the  said  lawful  del)tB  owing  by  the 
said  party  of  the  first  part,  there  shall  be 
any  surplus  of  the  said  proceeds  remaining 
Inthehandsof  the  parly  of  the  second  part, 
then  (4)  to  repay  such  surplus  to  the  party 
of  the  firat  part.  Ills  executors,  administra- 
tors, or  assigns."  By  the  party  of  the 
first  Dart  Is  meant  Daniel  Fiyun  and  Dan- 
iel Flynn  as  surviving  partner,  and  he 
brings  Into  the  assignment,  for  disposi- 
tion In  the  insolvency  proceedings,  his  in- 
dividual and  partnership  assets  for  the 
purpose  of  winding  up  the  partnership 
affairs,  and  settling  its  debts  and  liabUi- 
ties  as  well  as  bis  own,  and  procuring  a 
discharge  of  his  partnership  and  individual 
liabilities  In  so  far  as  It  may  be  done  in 
the  proceedings. 

1.  The  first  objection  to  the  validity  of 
the  assignment  Is  that  it  was  not  properly 
acknowledged.   The  insolvency  act(L>aw8 


1889,  c.  80,  S  1)  provides  that  "the  assign- 
ment  shall  be  made,  acknowledged,  and 
filed  in  accordance  with  and  be  governed 
by  the  laws  of  this  state  relating  to  as- 
signments." The  assignment  in  this  in- 
stance is  executed  by  "  Daniel  Flynn  "  and 
by  "  Daniel  Flynn,  surviving  partner  of  M. 
J.  Flynn  &  Bro."  The  certificate  of  ac- 
knowledgment recites  that  "Daniel 
Flynn."  without  further  recital  ordescrip- 
tion,  personally  appeared  before  the  no- 
tary, and  acknowledged  the  same  "to  be 
his  free  act  and  deed. "  The  objection  is 
that  it  Is  defective  In  not  showing  or  cer- 
tifying that  it  was  acknowledged  by  him 
"  as  surviving  partner  "  also.  But  the  in- 
strument was  executed  by  but  oneand  the 
same  person.  It  shows  on  its  face  what 
was  intended  to  be  conveyed  thereby,  and 
the  purposes  thereof.  The  acknowledg- 
ment is  the  proof  of  its  execution;  and 
where  the  certificate  Identifies  the  party 
who  alone  executed  the  deed,  and  affirms 
tliat  he  personally  acknowledged  its  exe- 
cution, it  must  be  interpreted  to  be  for  the 
uses  and  purposes  disclosed  by  the  instru- 
ment itself,  and  the  omission  of  matter  of 
description  is  not  fatal.  1  Devi.  Deeds,  § 
607;  Dail  v.  Moore.  51  Mo.  689;  Williams 
v.  Frost,  27  Minn.  259.  6  N.  W.  Bep.  798. 

2.  Another  objection  to  the  validity  of 
the  assignment  is  that  It  does  not  trans- 
fer all  the  partnership  property.  A  large 
amount  ol  real  estate  stands  in  the  name 
of  the  deceased  partner,  which.  In  equity, 
belonged  to  the  partnership,  and  is  part- 
nership assets ;  and  the  assignment  Is  as- 
sailed on  the  ground  that  the  survivor's 
deed  of  assignment  did  not  and  could  not 
include  and  transfer  this  property.  Bat 
the  deed  expressly  asnames  to  convey  the 
same,  and  In  caseof  Insolvencyit  is  clearly 
liable  to  be  applied  to  tbe  payment  of  the 
partnership  debts,  and  the  equitable  title 
thereto  must  be  deemed  to  be  in  tbe  sur- 
viving partner  for  such  purpose,  and 
passes  to  his  assignee  in  insolvency.  It  is 
now  well  settled  that  a  surviving  partner 
may  make  an  assignment  of  the  partner- 
ship estate,  and  this  will  Include  the  part- 
nership real  estate,  which  so  far  stands  on 
the  same  footing  as  personal  property ; 
and  the  assignee  or  purchaser  can  compel 
a  conveyance  of  the  legal  title  from  the 
holder  thereof.  Andrews  v.  Brown,  21 
Ala.  437;  Shanks  v.  Klein.  104  U.  S.  21;  1 
Bates,  Partn.  §  294. 

S.  On  the  dissolution  of  a  partnership 
by  death  the  surviving  partner  settles  tiM 
affairs  of  the  concern.  The  partnership  is 
deemed  to  contlnuf  fur  such  purpose.  He 
alone  Is  entitled  to  the  possession  and  dis- 
position of  the  assets,  to  enable  him  to 
discharge  the  debts  and  settle  the  partner- 
ship affairs.  The  joint  creditors  have  the 
primary  claim  npon  the  Joint  fund  in  the 
distribution  of  the  assets  oMnsoi  vent  part- 
ners, and,  in  case  of  any  surplus  after  the 
payment  of  the  partnership  debts,  the  rep- 
resentatives of  the  deceased  partner  are 
entitled  to  his  share  thereof.  In  the  ad- 
ministration of  the  estate  the  surviving 
partner  Is,  therefore,  to  be  treated  as  trus- 
tee for  the  creditors  and  the  heirs  or  rep- 
resentatives of  the  deceased  partner;  but 
in  all  other  respects  he  Is  treated  as  hav- 
ing succeeded  to  all  the  rights,  interests. 
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and  property  ot  the  partnerablp.  He 
alone  may  aue  and  be  Rued.  He  has  the 
posReHslun,  control,  and  sole  dlBposing 
power  of  the  partnership  assets.  8  Kent, 
Comm.  57,  64;  Shanks  t.  Klein,  supra. 
In  the  settlement  of  the  estate  the  creditors 
have  a  right  to  Insist  npon  the  equitable 
rule  and  order  of  distribution  above  indi- 
cated; and  hence  the  respondent  claims, 
aa  a  further  ground  of  objection  to  this 
asslerument,  that  by  the  terms  of  the  trust 
this  rule  Is  violated,  and  debts  due  the 
separate  creditors  ot  the  surviving  partner 
are  pat  on  the  same  footing  with  debts 
dne  tbe  partnership  creditors,  wlthoat 
preference  for  the  latter.  If  tbe  assign- 
ment had  expressly  provided  that  one 
class  of  creditors  should  be  preferred  to 
another,  or  that  partnership  property 
shoalil  beflretappUedtotliesatisfaetion  of 
tbe  individual  debts  of  one  partner  In  tbe 
order  of  dlstribation,  a  different  and  more 
serious  qnestion  would  have  been  pre- 
sented ;  but  tbeasstgnment  simply  follows 
tbe  general  language  of  tbe  statute  on  tbe 
subject.  Gen.  St.  c.  41,  S  28,  subd.  8. 
This  section  Is  to  be  constraed  in  connec- 
tion with  the  general  rules  of  law  applica- 
ble to  the  distribution  of  partnership  as- 
sets, and  this  Is  what  Is  meant  by  an  equal 
distribution  of  the  assigned  property.  It 
would  have  been  appropriate  and  more 
accurate  to  have  Indicated  tbe  proper  or- 
der ot  distribution  in  the  assignment;  but 
the  assignor  evidently  intended  to  follow 
tbe  statute,  to  which  he  refers,  and  en- 
deavors to  conform  to  the  general  lan- 
gdage  used  therein.  Tbe  assigned  prop- 
erty roust  be  deemed  to  be  under  the  con- 
trol and  subject  to  the  direction  of  the 
court,  and  the  assets  may  therefore  be 
marshaled  and  distributed,  so  as  to  pro- 
tect tbe  rights  of  the  partnership  cred- 
itors. 

4.  The  plaintiff  also  insists  that  under 
tbe  mle  in  May  v.  Walker,  3-5  Minn.  194,  28 
N.  W.  Rep.  2&2,  and  In  re  Allen,  41  Minn. 
4S1,  48  N.  W.  Rep.  382,  tbe  assignment 
ber^o  is  a  partial,  and  not  a  general, 
one,  and  that  releases  cannot  be  exacted 
as  a  condition  of  sharing  in  the  assets  un- 
less tbe  propert.v  at  all  the  partners,  indi- 
vldaal  as  well  as  partnership,  be  surren- 
dered, and  included  in  tbe  assignment, 
and  that  in  tbis  Instance  the  separate 
property  ot  the  deceased  partner  is  not 
broogbt  In;  but  we  think  this  case  is 
clearly  distinguishable.  The  plaintiff,  we 
think,  overlooks  tbe  relation  between  the 
living  partner  and  the  heirs  or  representa- 
tives of  tbe  deceased  partner,  and  the  nat- 
ure of  the  title  and  authority  of  a  surviv- 
ing parimer.  The  heirs  or  personal  repre- 
sentatives of  a  deceased  partner  have  no 
control  over  or  interest  in  tbe  partnership 
affairs  or  property  except  to  require  an 
accounting.  They  have  none  of  tbe  rights 
or  duties  ot  partners,  and  no  obligations 
save  their  liability  in  equity  to  the  extent 
ot  property  received  from  their  ancestor 
in  case  of  the  insolvency  of  the  partner- 
ship. To  that  extent  they  occupy  tbe 
qaasl  relation  of  sureties  In  respect  to  the 
remedy  of  the  partnership  creditors  against 
them.  Murray  v.  Fox,  89  Hun,  110,  111, 
and  cases.  The  property  so  received  by 
them  is  not  partnership  property,  and  has 


ceased  to  be  tbe  property  ot  a  partner.  It 
passes  to  the  helra  or  representatives,  sub- 
ject merely  to  the  contingency  mentioned. 
As  before  stated,  the  surviving  partner  is 
all  there  Is  left  of  the  partnership.  He  has 
title  to  the  property ;  may  collect,  settle, 
and  compromise  debts.  He  alone  is  sua- 
ble, and  Is  tbe  real  party  in  interest  in  re- 
spect to  demands  due  to  or  owing  by  the 
firm,  and  Is  primarily  liable  for  all  its  in- 
debtedness ;  and  his  legal  title  to  the  as- 
sets is  exclusive  for  the  purposes  of  admin- 
istration. Daby  v.  Ericsson,  46  N  T. 
789 ;  Shields  v.  Fuller,  65  Amer.  Dec.  295, 
and  notes.  And  since  the  recent  amend- 
ments to  tbe  insolvency  law  It  can  hardly 
be  doubted  that  an  insolvent  surviving 
partner  is  fairly  embraced  within  its  pro- 
visions, and  entitled  to  its  benefits,  (a)  A 
firm  claiming  to  be  insolvent,  and  pro- 
ceeding under  the  insolvent  act,  all  the 
members  should  join  In  the  proceedings 
and  surrender  their  property.  But  tbe 
surviving  partner  constitutes  the  partner- 
ship; and, It  such  partnership  is  insolvent, ' 
he  is  an  Insolvent,  and  may  bring  Into 
court  the  assets,  both  partnerahlo  and  in- 
dividual. Inre  Stevens.  1  Sawy. 898-9.  (b) 
By  section  1,  c.  80,  Laws  1889,  It  is  provid- 
ed that  tbe  release  of  any  debtor  under  this 
act  shall  not  operate  to  discharge  any 
other  party  liable  as  surety,  guarantor, 
orotherwlse.tortbe  samedebt.  Doubtless 
the  volnntaiy  discbarge  of  the  surviving 
partner  by  a  partnership  creditor  would, 
ot  Itself,  operate  to  discharge  the  collat- 
eral liability  of  the  personal  representa- 
tives of  tbe  deceased  partner.  Mnrray  v. 
Fox,  supra.  But  such  was  not  tbe  effect 
ot  a  discbarge  under  the  national  bank- 
rupt act,  and  tbe  rule  In  insolvency  pro- 
ceedings here  is  settled  by  the  provision 
above  quoted.  Tbe  discharge  from  the 
partnership  debts  is  a  dischargee  ot  tbe  pri- 
mary liability  of  the  surviving  partner, 
but  does  not  operate  to  release  tbe  estate 
of  the  deceased  partner  from  liability.  In 
re  Stevens,  supra.  We  think,  therefore, 
tbe  assignment  must  be  sustained.  The 
judgment  is  reversed,  and  the  case  will 
be  remanded  to  the  district  court,  with 
directions  to  discharge  tbe  garnishee. 


Pltmat  v.  Brcsh  et  ux. 

(Supreme  Covrt  of  itinneaB^a.    April  8, 1891.) 

AcTiioN  POB  ArroBNBT's  Fbbs  —  Bbrvices  Ren- 

DBKBD  WlFB — LlABILITT  OF  HUSBAND  — AFPBAL 

— Return  or  Justicb. 

1.  An  attorney  is  not  entltlecl  to  recover  of 
the  husband  for  legfal  sarvicee  rendered  to  his 
wife  in  a  groundless  action  brought  by  her,  with- 
out his  consent,  to  recover  possession  of  promisee 
in  the  peaceable  possession  of  his  tenant,  claimed 
by  her  to  have  been  the  family  homestead. 

2.  Tbe  return  of  a  Instice  of  the  peaoe  cannot 
be  disputed  or  supplemented  by  affidavits.  Where 
only  a  part  of  the  evidence  is  reduced  to  writing 
by  the  justice,  and,  in  addition  to  that,  he  cer- 
tifies that  Us  return  contains  all  the  evidenoe 
given  on  the  trial  according  to  his  best  recoUeo- 
tion,  it  will  be  construed  as  containing  substan- 
tialiy  all  the  eridenoe  in  the  case.  If,  in  such 
case,  either  party  claims  that  any  endenoe  is 
omitted,  a  further  return  should  be  applied  for. 

{,S\iUabu»  by  the  Court.) 

Appeal  from  district  court,  Blue  Eartb 
county;  Sevbbancs,  Judge. 
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Wm.  K.  PIjrm»t,  tn  pro.  per.  Benj.  G. 
Reynolds  and  Loria  Cray,  (or  respondents. 

Vandrbburgh,  J.  Tbe  plaintiff  snes  de- 
fendants Brush,  fansband  and  wife,  for  at- 
torney's services,  aileged  to  liave  been  ren- 
dered at  tlielr  request,  of  the  allejEed  value 
uf  fl4.  Tbe  defendant  Stephen  B.  Brush 
answered  separately,  denying  each  allesa- 
tion  of  the  complaintt 

1.  From  an  Inspection  of  tbe  return  it 
appears  that  the  evidence  in  support  of 
the  complaint  is  that  of  plalatiil,  show- 
ing that  be  was  employed  by  the  wife  to 
brinK  an  action  to  recover  their  home- 
stead. Tbe  action  was  bitjoght  in  tbe 
name  of  the  wife,  without  the  consent  of 
the  hnsband,  against  the  tenant  of  tbe 
bueband,  then  in  possession.  Plaintiff's 
case  rests  wholly  on  his  own  testimony, 
which  is  largely  hearsay.  There  is  no 
competent  evidence  showing  any  pro- 
priety or  necessity  for  bringinK  that  ac- 
tion. On  the  contrary,  the  evidence  f)f- 
(ered  by  defendant  Stephen  B.  Brush  in 
this  action  tends  to  show  that  she  had 
voluntarily  left  and  abandoned  the  prem- 
ises against  ber  husband's  consent  and  re- 
monstrance, and  that  be  therenpon  rented 
tbe  same  to  the  tenant  against  whom  she 
brought  ber  action,  which  action  was  dis- 
missed. 

2.  It  Is,  however,  contended  by  tbe  ap- 
pellant that  the  return  of  tbe  justice  does 
not  show  that  all  the  evidence  was  re- 
turned, and  it  mast  be  assumed  that  there 
was  evidence  offered  sufficient  to  support 
the  Judgment  of  the  justice  in  this  case. 
The  proceedings  on  tbe  trial  before  the  jus- 
tice mast  appear  from  the  return  Itself, 
and  the  return  cannot  be  aided  by  atllda- 
rlts  of  the  parties.  The  district  court  held 
that  the  return  shows  on  its  face  suhstan- 
tially  that  all  tbe  material  evidence  was 
returned.  Only  a  part  of  it  was  reduced 
to  writing  by  tbe  justice  on  the  trial.  In 
bis  return  he  states  that  counsel  did  not 
require  all  the  evidence  to  be  taken  in 
writing,  and  in  the  return  as  amended  it 
appears  that  he  returned  all  the  evidence 
which  he  took  in  writing,  and  that  it  con- 
tains all  the  evidence  ^ven  on  tbe  trial, 
as  near  as  he  was  able  to  remember.  This 
\a  prima,  facie  sufficient.  It  is,  Indeed,  all 
thejustleeconlddQ.  If  eltherpartyclaimed 
that  any  particular  item  of  evidence  was 
omitted,  he  should  specify  it  in  his  afBda- 
vit,  and  ask  a  further  return,  requiring 
the  justice  to  answer  specifically  in  respect 
thereto;  otherwise  a  return  such  as  was 
finally  marie  by  the  justice  here  must  be 
accepted  as  substantially  complete.  Judg- 
ment affirmed. 


BCRFENNINO  T.  CHICAOO,  ST.  P.,  M.  &  O. 

Bt.  Co.  et  &I. 

{Supreme  Court  of  Minnesola.   April  S,  1891.) 

Public  Lauds — ^Iscx)bpora.tbd  Towns — Kiobt  o» 

Fkx-bmption. 

1.  Qfivemment  lands  Included  within  the 
limits  of  any  incorporated  town  are  not  Bubjeot  to 
pre-emption  or  bomestead  entry.  The  land  de- 
partment has  nn  jurisdiction  to  allow  such  ezk- 
tries  under  any  circomstances,  and  a  patent  issued 
upon  a  homestead  entry  of  land  included  within 
that  class  is  void. 

a.  The  cliarter  ot  the  city  of  lUnneapoUs, 


which  shows  on  its  faoe  what  lands  are  Incloded 

within  the  city,  is  made  a  public  act,  and  the 
courts  are  bound  to  take  notice  of  Its  provisions 
without  proof,  and  without  notice  of  the  act  in 
the  pleadings. 
{SyVUalma  by  the  Court.) 

Appeal  frotai  district  coart,  Hennepin 
county;  Hooker,  Jndge. 

Wilson  A  Lawrence  and  James  W.  Lavr- 
rence,  for  app^ant.  James  H.  Howe  and 
&  L.  Penin,  (or  respondents. 

Vandriibdrgh,  J.  In  Investment  Co.  v. 
Davis,  40  Minn.  4{t5,  457.  42  N.  W.  Rep.  'ian, 
it  appeared  that  the  secretary  of  tbe  in- 
terior had  certified  to  the  state,  as  provid- 
ed by  law,  certain  land-grant  lands  lying 
in  place  within  the  10-mile  limit  of  th« 
grant  to  the  Winona  &  Bt  Peter  Bail- 
road  Company ;  and  it  was  held  that  the 
title  presumptively  passed  to  the  state, 
and  if  any  particular  tract,  by  reason  ot 
homestead  or  pre-emption  claims  tbereon, 
should  have  been  excepted  from  tbe  cer- 
tificate, which  had  the  force  and  effectof  a 
patent,  tbe  burden  would  have  rested  up- 
on the  party  asserting  an  adverse  claim  to 
the  land  to  seek  in  the  appropriate  action 
to  have  the  error  corrected.  It  ■was  a 
matter  within  tbe  Jurlfldictdoa  oi  tbe  sec- 
retary of  the  interior  to  certify  such  lands, 
and  be  had  authority,  as  It  was  made  bis 
duty,  to  determine  whether  any  particu- 
lar parcels  o(  land  ongbt  to  be  excepted. 
On  tlie  other  hand,  in  WUcox  y.  Jackson, 
18  Pet.  498,  611,  in  a  pre-emption  case,  the 
g;eueral  doctrine  was  enunciated  that.  If 
the  land-officers  undertake  to  grant  pfe- 
emptlonsof  land  In  which  the  law  declares 
they  shall  not  be  granted,  then  tbey  are 
acting  npon  a  subject  matter  clearly  not 
within  their  jarlsdiction,  and  tbe  court 
held  each  unauthorized  pre-emption  abso- 
lutely void.  This  case  differs  from  the  one 
first  referred  to.  In  that  tbe  United  States 
land-officers  had  not  by  taw  any  jurisdic- 
tion to  allow  a  pre-emption  of  that  class 
o(  lands  onder  any  circumstances.  This 
distinction  runs  through  all  the  cases. 
Smelting  Co.  v.  Kemp,  104  U.  S.  630.  In 
the  case  at  bar  tbe  plaintiff  brings  an  ac- 
tion of  ejectment  against  tbe  defendants, 
alleging  title  to  the  premises  In  question, 
and  the  defendants  answer,  denying 
plaintiff's  title  and  alleging  ownership. 
The  plaintiff  must,  therefore,  recover  upon 
the  strength  of  his  own  title,  which  rests 
apon  a  patent  purporting  on  its  face  to 
have  been  issued  upon  a  homestead  entry 
of  the  lands,  nnder  and  In  pursuance  of 
the  act  of  congress  of  May  20, 1K62.  This 
patent  was  offered  in  evidence  on  tbe  trial 
by  the  plaintiff,  together  with  tlie  home- 
stead entry  papers,  showing  the  applica- 
tion and  proceedings  before  tbe  land-offi- 
cers. Tbe  evidence  was  rejected  by  the 
trial  court,  on  tbe  ground  that  the  patent 
and  all  prior  proceeding's  were  void,  and 
that  It  was  Issued  without  authority  of 
law,  and  against  the  law.  Only  such 
lands  may  be  taken  and  entered  as  home- 
steads under  tbe  laws  ot  the  United  States 
as  are  subject  to  pre-emption.  And  by 
section  2258.  Bev.  St.  U.  S.,  it  is  declared 
that  tbe  following  classes  of  lands,  unless 
otherwise  specinlly  provided  for  by  law, 
Shall  not  be  subject  to  the  rights  ot  pre* 
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emptlon,  to-wit:  "First,  lands  Included 
In  nny  reservation,"  etc.;  "second,  )andB 
Included  wltliin  the  limitB  of  any  incorpo- 
rated town,  or  selected  as  the  site  of  a 
city  or  town;  third,  lands  actually  set- 
tled and  occupied  for  purposes  of  trade 
and  buRlncss,  and  not  for  agriculture; 
foarth,  lands  on  which  are  situated  any 
known  salines  or  niln«,"  It  was  ob- 
Tlously  the  purpose  of  the  government  to 
exclude  such  lands  as  might  be  of  peculiar 
nr  exceptional  value.  The  lands  in  ques- 
tion hei-e,  and  described  in  the  patent,  are 
government  lots  8,  9,  and  10,  in  section  22, 
and  government  lot  9  In  section  15,  in 
township  29  N.,  of  range  24  W.,  in  Minne- 
sota, containing  1  96-100  acres.  At  the 
time  this  homestead  application  and  entry 
were  made,  the  city  of  Mlnnenpolis  bad 
been  Incorporated  as  a  city,  and  the  land 
In  question  was  embraced  within  the  lim- 
its thereof,  as  expressly  appears  by  the 
charter;  and  the  charter  of  the  city  at 
that  time  contained  the  following  pro- 
vision :  "This  city  charter  shall  be  a  pnb- 
11c  act,  and  need  not  be  pleaded  nor 
proved  in  any  case."  When  the  patent 
and  homestead  entry  papers  were  offered 
by  plaintiff  to  establish  his  title,  the  court 
was  biiuud  to  take  notice  of  the  city  char- 
ter, and  of  the  fact  that  the  lands  were  em - 
bracetl  within  the  limits  of  the  city,  with- 
out proof  and  without  notice  of  the  fact 
In  the  pleudings.  Draw-Bridge  Co.  v.  Shep- 
herd, 20  How.  232.  It  appeared,  therefore, 
that  the  land  upon  which  the  patent  was 
isfiued  was  within  the  second  class  above 
speciflcd,  and  that  the  entry  thereof  was 
contrary  to  law.  The  evidence,  therefore, 
was  properly  n'Jected.  The  land  depart- 
ment had  nojnrlHdlctlon  to  receive  the  ap- 
plication. There  was  no  authority  of  law 
for  Initiating  the  proceedings.  The  land- 
offlecrs  were  bound  to  know  the  limits  of 
their  Jurisdkstion,  and  both  they  and  the 
applicant  wei'e  bound  to  take  notice  of  the 
fact  that  the  land  was  within  the  limits  of 
an  Incorporated  city,  and  not  subfect  to 

J)rc-enjptIon.  All  the  material  qucHtlons 
n  this  case  are  covered  by  the  decision  of 
.Justice  Mn.i.KR  in  Boot.  v.  Bhlelds.  1 
Woolw,  341,  864,  where  It  appeared  that 
the  defendant,  Shields,  bad  pre-empted 
and  i-ecelved  a  patent  for  land  eni braced 
within  the  limits  of  the  city  of  Omaha, 
and  the  court  held  that  the  patentee. 
Shields,  did  not  even  take  an  equity,  brt 
that  the  entry  was  void ;  that  he  took 
nothing,  and  could  convey  nothing  to  his 
grantees;  and  that  both  be  and  they  were 
bound  to  know  that  tact.    Order  atUrmed. 


OiJioir  v.  St,  Path.  &  D.  R.  Co. 
(Supreme  Court  of  Minnesota.   March  80, 18W.) 

ISUVHT  TO  f  ASSENOBR— BOASSIMS  MOTIKO  TRAIN. 

1.  The  c*ndnctor  of  a  railway  train  has  con- 
trol of  its  movements,  and  represents  the  corpo- 
ration, and  persons  boarding  a  car  with  his  con- 
sent bav«  a  right  to  rely  upon  his  assurance  that 
It  is  safe  to  undertaJca  so  to  do  before  the  train 
iDOves. 

3.  Where  a  party  having  the  care  of  stock  In 
a  freight-oar,  reqninng  his  attention,  attempted 
to  enter  the  car  with  the  sanction  of  the  con- 
ductor, and  under  his  assurance  that  It  would  be 
safe,  and  that  he  would  have  ample  time  to  do 
so  before  th«  train  moved,  and  was  injured  by 


the  sudden  and  unexpected  noremeatot  the  train 
while  in  the  act  of  entering  the  car,  held,  that 
the  company  was  liable. 

8.  Verdict  held  not  ezoessiv&  iu  view  of  Uie 
evidence,  and  the  decision  ol  the  trial  ooortrefns- 
Ing  to  disturb  it. 
(S]jllabus  by  the  CourL) 

Appeal  from  district  court,  Wasbiugtoa 
county;  McCluer,  Judge. 

Andrew  Olaon  sued  the  St.  Paul  &  Du- 
lath  Ballroad  Company  for  damages  for 
injuries  received,  and  recovered  judgment 
for  $10,000.    Defendant  appeals. 

Wm.  H.  Bliaa  and  J.  N.  Castle,  for  ap- 
pellant. Arcttutder  A  Aretaoder  and  Fay- 
ette Marab,  for  appellant. 

Vakdrrbchoh,  J.  Tlie  plaintitTs  foot 
wascanghtand  injured  between  the  bump- 
ers of  freight-cars  while  climbing  into  one 
containing  live-stock  which  he  claims  was 
under  his  charge,  through  the  alleged  neg* 
llgence  uf  the  defendant.  In  the  sudden  and 
unexpected  movement  of  the  train,  with- 
out any  signal  or  notice.  The  stock,  in- 
cluding horses  and  cattle,  belonged  to  one 
Newhaus,  and  was  being  transported  in 
two  cars  from  Appleton,  on  the  Manitoba 
road,  to  Hinckley,  on  the  defendant's  rocul, 
and  from  that  station  to  Dniutb,  by  the 
defendant  company.  The  plaintiff's  testl« 
roony  tended  to  show  that  he  assisted 
Newhaus  in  loading  the  stock,  and  that 
afterwards  he  went  on  board  one  of  tbeae 
ears  at  the  request  of  Newhaus,  to  aceom- 
pany  and  help  care  for  the  stock,  and  con^ 
tinued  to  occupy  the  same  car  until  he  was 
hnrt.  After  passing  Hinckley,  be  was  in  the 
ear  where  the  horses  were  with  no  other 
attendant,  and  was  noticed  by  tbe  con- 
ductor of  the  tbain,  and,  in  response  to  an 
inquiry  of  the  latter,  informed  him  that  h' 
was  there  in  charge  of  tbe  horses.  The 
conductor,  however  demanded  his  ticket, 
and  notified  bim  tbat  be  must  either  get 
out  of  the  car  or  pay  bis  fare.  PlalntiS 
then  handed  five  dollars  to  the  conductor, 
who  received  It,  and  promised  to  get  and 
return  bIm  the  change.  They  were  then 
at  Finlayson,  where  the  accident  subsn- 
qnently  occurred,  and  where  the  conductor 
informed  tbe  plaintiff  that  the  train  would 
remain  an  hour  or  more.  Plaintiff  there- 
upon left  the  train,  for  a  drink  of  water  as 
he  says,  and  soon  after,  observing  that 
one  of  the  horses  was  loose  in  the  car,  bit- 
ing and  teasing  the  others,  he  started 
back  for  the  purpose  of  climbing  into  the 
car  again  In  order  to  secure  tbe  horse, 
when  he  met  tbe  conductor  in  charge  of 
the  train,  and  Informed  him  that  the  horse 
hud  got  loose  again  in  the  car,  and  in- 
quired of  bim  if  it  would  be  safe  to  go  in 
there  and  tie  him  up,  to  which  the  con- 
ductor replied:  "Yes,  you  are  perfectly 
safe,  for  the  train  is  not  going  to  stir  be- 
fore the  passenger  comes  up."  Belying  on 
this  assurance,  as  he  says,  be  went  b^ 
tween  the  cars,  climbed  up  over  the  coup- 
lings, slid  back  the  door,  the  only  means 
of  ingress,  and  was  In  tbe  act  of  entering, 
when  The  train  started  with  a  sudden 
Jerk,  and  he  fell  back  between  the  cars, 
and  bis  foot  was  caught  and  crushed  be- 
tween the  bumpers.  The  foregoing  Is  snb- 
Btnnttally  the  case  as  presented  by  the 
plaintiff's  evidence.    Tbere  la  a  sbarp  con- 
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fllct  between  the  testimony  of  the  plaintlB 
and  the  conductor,  who  denies  that  he 
either  expressly  or  Impliedly  consented  to 
thi>  plalntin's  riding  In  or  returning  to  the 
stock-car,  or  that  he  had  any  conversation 
with  plaintiff  In  respect  to  the  i^ove- 
nient  of  the  train.  There  is  a  conflict  also 
between  the  witnesses  as  to  whether  the 
train  was  standing  on  the  side  or  main 
track.  One  of  the  defendant's  witnesses 
testified  that  one  of  the  horses  was  loose, 
as  sworn  to  by  the  plaintiff,  and  one  also 
agreed  with  him  as  to  the  location  of  the 
train  on  the  side  track  at  the  time  of  the 
accident.  But  this  is  important  only  as 
affecting  the  credibility  of  the  witnesses. 
The  leading  questions  of  fact,  whether  the 
plaintiff  was  charged  with  any  duty  in 
looking  after  the  stock  in  the  car,  and  was 
permitted  to  return  to  the  car  for  the  pur- 
pose of  hitching  the  horse,  and  especially 
whether  his  statements  that  he  would  be 
safe  in  doing  so,  and  that  the  train  would 
not  move,  were  questions  to  be  deter- 
mined by  the  jury,  and  this  court  will 
not  interfere  with  the  discretion  and  de- 
termination of  the  trial  court  in  refusing  a 
new  trial  thereon.  The  conductor  bad 
control  of  the  movements  of  the  train, 
and  so  far  represented  the  company.  The 
plaintiff  was  entitled  to  rely  upon  his  as- 
surance that  it  would  not  be  moved,  and 
that  it  would  be  safe  tor  plaintiff  to  visit 
the  car,  and  the  company  was  bound  by 
his  acts  and  statements  in  reference  to  it. 
If  the  testimony  of  the  plaintiff  is  true  in 
respect  to  his  obligatinu  to  euro  for  the 
stock,  and  they  required  attention,  it  was 
proper  for  him  to  enter  the  car  for  that 
purpose,  with  the  knowledge  and  consent 
of  the  conductor,  who  mifst  have  known 
the  situation  of  the  door  of  the  car;  and, 
if  the  train  was  not  to  be  moved  for  a 
considerable  time,  we  are  unable  to  see 
tliat  there  was  anything  in  plaintiff's  con- 
duct in  visiting  the  car  which  conclusively 
establishps  contributory  negligence  on  bis 
part.  It  was,  at  least,  a  question  for  the 
Jury.  Whether  tht  rules  of  the  company 
allowed  drovers  or  their  servants  to  ride 
in  stock-cars  to  watch  and  care  for  stock 
o.*  not,  is  not,  we  think,  material,  under 
the  issues  as  presented  by  the  evidence  In 
this  case.  There  is  no  presumption 
against  the  authority  of  the  conductor  to 
allow  them  to  visit  the  car,  and  look  after 
tbe4r  stock  while  stopping  at  a  station; 
and  there  is  no  evidence  of  any  rule  limit- 
ing his  antliority.  We  think  the  evidence 
in  plaintiff's  behalf  made  a  case  for  the 
Jury.  Wright  v.  Baiiroad  Co.,  1  Q.  B.  Div. 
255-257;  Fowler  v.  Railroad  Co.,  18  W. 
Va.  579,  584;  Pool  v.  Railroad  Co.,  53  Wis. 
657, 11  N.  W.  Rep.  15;  Jacobus  v.  Railroad 
Co.,  20  Minn.  184,  (Gil.  110.) 

2.  The  trial  court  also  considered  the 
question  of  excessive  damages,  and  was  of 
the  opinion  that  the  amount  fixed  by  the 
Jury,  though  the  verdict  was  large,  was 
not  so  far  disproportionate  to  the  nature 
and  extent  of  the  injury  suffered  as  to  war- 
rant it  In  setting  aside  the  verdict.  We 
esteem  the  Judgment  a  large  one,  and  if 
the  trial  court  had  been  of  the  opinion, 
from  its  impressions  of  the  case  upon  the 
evidence,  that  the  verdict  ought  to  have 
been  set  aside,  tbia  court  would  not  have 


interfered.  But  there  was  no  abuse  of  dis- 
cretion in  refusing  a  new  trial  on  that 
ground.  In  support  of  the  verdict,  the 
evidence  on  the  part  of  the  plaintiff  tended 
to  show, among  othertblngs.thatthefoot 
was  amputated  near  the  ankle,  but  so  as 
to  save  the  heel.  At  the  time  of  the  trial, 
more  than  a  year  and  a  half  after  the  in- 
Jury,  there  was  a  running  sore  on  the 
"stump  "  of  the  amputated  limb,  and  he  had 
endured  great  pain  and  suffering,  which 
continued  up  to  the  time  of  the  trial.  He 
was  crippled  for  life,  and  his  limb,  which 
was  exhibited  to  the  Jury,  was  liable  to 
continue  to  cause  him  suffering  in  the  fut- 
ure. He  was  46  years  of  age,  and  had 
been  a  carpenter,  and  able,  previously,  to 
earn  good  wages.  Evidence  of  these  and 
other  facts  testified  to  was  before  the 
Jury.  It  is  a  case  from  the  natnreof  which 
the  trial  court  was  in  much  better  posi- 
tion to  judge  of  the  question  than  an  ap- 
pellate court  could  be.  Each  case  must 
stand  largely  upon  its  own  facts,  and  the 
question  is  one  peculiarly  for  the  Jury. 
Ferguson  y.  Railroad  Co.,  68  Wis.  146,  23 
N.  W.  Rep.  123 :  Berg  ▼.  Railroad  Co.,  50 
VfiB.  419, 428,  7  N.  W.  Rep.  847.  Order  af- 
firmed. 


Fratkll  t.  Nett. 

(SuprenM  Court  cf  Minnesota.   April  t,  18BL) 

FiAisixe  AMD  Pboop— Varianos  —  Implhd  As- 

SmiPSIT— QUBBTION   VOB  JUBT. 

1.  Where  the  complaint  set  np,  as  a  cause  of 
action,  the  loan  of  a  specific  stun  which  defend- 
ant promised  to  repay,  and  the  evidence  showed 
that  the  plainUft,  instead  uf  money,  torned  over 
to  defendant  the  promissory  note  of  a  third  per- 
son, the  face  valne  of  wUch  defendant  agreed  to 
repay  with  interest,  and  tiie  answer  dmied  the 
loan,  but  admitted  the  receipt  of  a  note  for  the 
same  sum,  which  defendant  alleges  he  pnrohased 
on  credit,  heZd,  that  the  variance  in  the  proof 
was  immaterial. 

2.  Whether  extra  or  different  work  than 
called  for  by  a  special  contract,  and  not  express- 
ly agreed  to  be  paid  for,  Is  of  snoh  character  as 
to  raise  an  implied  cusumpitt  to  pay  for  the 
samei  is  usually  a  question  for  the  Jury,  to  tie  de- 
termined by  the  nature,  amount,  and  valos  of 
such  work. 

{Syllabiu  by  Che  Court.) 

Appeal  from  district  coart.  Steams  coan- 
ty;  Sbarlb,  Judge. 

Taylor,  Cnlhoaa  A  Rhodes,  for  appel- 
lant.   D.  W.  frtic^art,  for  respondent. 

VANDBRBUBOHr  J.  PialnUO's  complaint 
sets  up  several  causes  of  action,  all  of 
which  are  admitted  by  defendant,  except 
the  first  and  sixth,  which  alone  were  liti- 
gated. The  first  count  charges  that  in 
June,  1886,  the  plaintiff  loaned  to  defend- 
ant the  sum  of  9860,  and  alleges  an  in- 
debtedness by  him  to  her  in  that  sum, 
with  interest.  It  is  objected  that  the  ev- 
idence falls  to  establish  this  cause  of  ac- 
tion. Instead  of  advancing  that  amount 
in  money,  the  facts,  as  shown  by  plain- 
tiff's evidence,  are  these:  Plaintiff  held  a 
note  against  one  Brick  forthe  sumin  qaes- 
tion,  who  in  turn  was  a  creditor  of  the 
defendant,  and  the  latter  procured  her 
note  in  order  to  apply  the  same  on  his 
indebtedness  to  Brick,  under  a  promise  to 
repay  her  the  amount  of  her  note,  with  In- 
terest, which  he  baa  never  dune.    The  de- 
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tendant  teetlflea  that  he  boaght  the  note 
of  her  In  1R85,  and  ^aveher  his  note  for 
the  Bum  of  f360  in  the  spring;  ol  1885,  in 
payment  therefor,  and  that  he  paid  her 
the  same  In  fall  In  Jane,  188G.  ThtH  is  de- 
nied by  the  plaintiff.  A  question  of  fact 
was  thoH  presented  to  the  jury  upon  the 
evidence,  and  it  is  the  only  one  of  impor- 
tance on  that  branch  of  the  case.  It  is  ob- 
jected that  the  evidence  did  not  support 
the  plaintiff's  cause  of  action,  in  which  she 
alleged  that  she  loaned  defendant  the  sum 
named,  and  that  a  loan  implies  that 
raoney,  not  chattels  or  securities,  was  ad- 
vanced or  delivered  to  the  borrower.  But 
the  variance  was  clearly  not  material, 
since,  according  to  plaintiff's  testimony, 
the  note  was  taken  and  to  be  used  as 
money,  and  the  defendant  was  not  mis- 
led ;  for  be  alleges  that  it  was  a  note  he  re- 
ceived, bnt  that  he  purchased  it,  and  gave 
his  own  note  in  payment  therefor.  The  is- 
sue was  clearly  understood,  and  the  evi- 
dence under  It  fairly  submitted  to  the  jury. 

2.  The  plaintiff's  last  cause  of  action  is 
fur  work  and  labor  ailesed  to  have  been 
performed  for  defendant  at  bis  request, 
and  to  have  been  of  the  reasonable  value 
stated  in  the  complaint.  The  defense  set 
up  to  this  cause  of  action  is  that  the  serv- 
ices referred  to  were  rendered  for  the  board 
and  lodging  famlshe*!  to  plaintiff  by  de- 
fendant, and  which  it  was  understood  and 
agreed  between  the  parties  should  be  in 
full  Ratisfaction  therefor.  The  plaintiff  tes- 
tified that  she  did  agree  to  do  housework 
tor  her  board,  but  that  by  his  direction 
she  did  men's  work  ontslde  the  house,  and 
for  several  months  assisted  in  taking  care 
of  stables,  cleaning,  loading  wheat,  etc,, 
for  blm,  which  she  claims  was  entirely  sep- 
arate and  Independent  of  the  housework 
agreed  on.  It  was  competent  for  tbe  de- 
fendant to  contract  for  extra  or  different 
work  ontslde  and  apart  from  that  em- 
braced In  theorginal  contract,  and  in  such 
case  the  /acts  may  warrant  a  recovery  in 
assumpsit  for  the  value  thereof.  2  Chit. 
Cont.  824.  Upon  the  evidence  in  this  case 
it  was  proper  to  leave  the  question  of 
such  new  agreement  to  the  jury.  It  may 
be  Implied  from  the  nature  and  value  of 
tbe  work,  and  a  separate  recovenr  may 
be  had  therefor.  Lovelock  v.  King,  1 
Moody  &  R.  61.62;  Neale  v.  Engle,  (Pa.)  7 
Atl.  Rep.  60.  There  was  therefore  no  error 
In  the  charge  on  thin  branch  of  the  case. 

Judgment  attlrmed. 


Chamberlain  v.  O'Brien. 
(Supreme  Court  of  Minnetota.   April  8, 1S91.) 

AonoKs  BT  Bbobivebs — ^Fbaudulbst  Ck>irYBT- 
AKOBS — Personal  Ljabilitt. 
1.  A  lecelver  or  assignee  in  insolvency  may 
maintain  an  action  to  reach  assets  of  an  insolv- 
ent debtor  frandnlently  concealed  or  disposed  of 
by  him,  whether  soch  action  be  to  set  aside 
tnkodnlent  conveyances,  or  to  enforce  a  trust  in 
fkvor  of  creditors  tinder  the  statute. 

3.  It  is  not  essential  to  the  maintenanoe  of 
•Dcb  an  action  that  the  claims  of  creditors  rep- 
fesented  by  him  should  have  been  previously  re- 
duced to  judgment. 

9.  The  statute  dispenses  with  the  necesjity 
of  any  lien  in  behalf  of  Individual  creditors  in 
such  cases. 

4.  Where  the  loaolvent  caused  property  for 
Which  he  paid  the  consideration  to  be  conveyed 


directly  to  his  wife,  and  she  is  found  to  have 
been  cognizant  of  the  fraud,  she  will  be  treated 
as  an  inrolontary  trustee  for  existing  creditors, 
and,  if  she  conveys  the  same  away  to  Innocent 
purchasers,  the  receiver  may,  at  his  election, 
proceed  against  her  personally  for  tbe  value 
thereof. 
(SyUabvis  by  the  Court) 

Appeal  from  district  conrt,  Ramsey 
county;  Kblly.  Judge. 

William  G.  Wttite,  for  appellant.  Pincb 
&  Twoby,  for  respondent. 

Vandsbbi'rgh,  J.  The  plaintiff,  receiver 
of  tbe  estate  of  Michael  .T.  O'Brien,  insolv- 
ent, duly  appointed  by  the  district  court 
of  Ranise.v  county,  brings  this  action  to 
recover  of  the  defendant  the  proceeds  of 
certain  property  of  the  insolvent  alleged 
to  have  been  transferred  to  her  in  fraud  of 
his  creditors.  The  court  finds  upon  suffi- 
cient evidence  that  Michael  J.  O'Brien 
was,  on  the  I8th  day  of  April,  1889,  insolv- 
ent, and  was  at  that  date  the  owner  of  a 
stock  of  goods  in  tbe  city  of  St.  Panl  of  the 
value  of  f 9,000  and  upwards,  which  con- 
stituted all  his  estate  and  property  of 
every  name  and  nature,  and  that  at  that 
date,  being  then  indebted  to  divers  credit- 
ors. Including  the  petitioning  creditoi-s,  in 
amounts  aggregating  upwards  of  flO.OOO, 
then  long  past  due,  he,  with  the  intent  to 
hinder,  delay,  and  defraud  all  hUi  credit- 
ors, sold  and  transferred  bis  entire. stock 
of  merchandise  above  mentioned  to  one 
Forepaugh,  who  in  consideration  thereof 
conveyed  certain  real  estate  described  in 
tbe  complaint  to  Stella  S.  O'Brien,  the  de- 
fendant, who  Is  the  wife  of  Michael  J. 
O'Brien,  the  above-named  insolvent.  Tbe 
court  also  finds  the  value  of  the  real  prop- 
erty conveyed  to  defendant  to  have  been 
reasonably  wortb  the  sum  of  flU.OOO.  Tbo 
real  estate  so  conveyed  was  afterwards, 
and  before  the  commencement  of  this  ac- 
tion, transferred  and  conveyed  by  the  de- 
fendant to  bona,  Sde  purchasers,  who.  In 
consideration  and  in  exchange  therefor, 
executed  to  her  a  conveyance  of  certain 
other  real  estate  of  tbe  reasonable  value 
In  the  market,  as  found  by  the  court,  of 
f  6,000.  It  is  alsofound  that  the  defendant 
raised  by  mortgage  on  the  property  first 
mentioned  the  sum  of  $2,400,  and  upon  tbe 
last-mentioned  real  property  the  sum  of 
f  8,000,  which  she  turned  over  in  satisrac- 
tlon  of  debts  of  her  insolvent  husband, 
leaving  property  still  in  her  hands  of  the 
value  of  f8,000.  Tbe  court  also  finds  that 
since  this  action  was  brought  tbe  defend- 
ant, joining  with  her  husband,  has  exe- 
cuted a  mortgage  or  trust-deed  upon  tbe 
real  estate  last  referred  to,  to  a  bona  Me 
mortgagee,  to  secure  the  sum  of  f  9,000, — 
an  amount  largely  in  excess  of  the  value  of 
the  property, — which  the  courtdetermined 
to  be  equivalent  to  a  convention  of  all  tbe 
property  remaining  in  her  hands  received 
from  tbe  estate  of  her  husband,  and  there- 
upon ordered  judgment  tor  plain  tiff  against 
defendant  for  tbe  sum  of  93,000.  It  did 
not  appear  from  the  evidence  nor  was  it 
found  what  dlBposltlon  was  made  of  the 
consideration  received  for  the  f9,000  mort- 
gage. Upon  this  statement,  wblch  pre- 
sents, in  substance,  tbe  material  facts  In 
the  case,  we  are  to  consider  tbe  points 
made  by  tbe  appellant. 
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1.  The  appellant  denies  the  right  of  the 
receiver  to  iiialDtain  this  action  at  ail,  but 
lusists  that  it  Bbould  have  been  brouKht 
by  theliidyriuent  creditor^of  O'Brien.  But 
(ji>n.  iSt.  c.  41,  §  27,  Is  applicable  to  asHigu- 
ineiitB  under  the  Insolvent  law,  ami  an- 
thorlzeB  the  a asignee  or  receiver  to  bring 
actiona  to  reach  the  assets  of  the  insolv- 
ent debtor  fraudulently  concealed  or  dis- 
posed of.  Merrill  v.  Kesaler,  37  Minn.  84, 
83  N.  W.  Rep.  117.  It  is  quite  immaterial 
that  the  peculiar  relief  sought  here  is  to 
reach  the  property,  enforcing  a  trust  under 
the  statute,  instead  of  setting  aside  a  con- 
veyance of  the  property  by  the  husband 
to  the  defendant,  and  thus  reaching  the 
eamerenult;  for  by  the  express  langnage 
of  the  statute  the  conveyance  to  the  de- 
fendant must  be  presumed  frandnlent,  as 
against  existing  creditors  of  the  husband. 
Gen.  St.  c.  96,  8  8;  Dunlap  v.  Hawkins,  69 
N.  Y.  346. 

3.  Nor  was  it  necessary  that  the  claims 
of  such  creditors  should  liave  been  first  re- 
duced to  Judgment  in  order  to  warrant 
this  action  by  the  receiver.  The  statute, 
conferring  special  authorityfor  the  beneUt 
of  creditors,  dispenses  with  the  necessity 
of  any  special  or  other  lien  in  behalf  of  iu- 
dividnal  creditors.  Southard  v.  Benner, 
72  N.  Y.  427.  The  record  shows  that,  upon 
the  application  of  certain  creditora  of 
Michael  J  O'Brien,  he  was  adjudged  in- 
solvent, and  the  receiver  appointed.  This 
adjudication  In  Insolvency  established  the 
existence  of  creditors  whose  interest  the 
receiver  must  be  presumed  to  represent. 
It  is  not  disputed  that  the  creditors  Insti- 
tuting the  proceedings,  and  for  whose 
benefit  they  are  carried  on,  were  creditora 
at  the  time  of  the  alleged  fraudulent  con- 
veyance. Indeed,  this  appears  from  the 
findings,  and,  for  the  purposes  of  these 
proceedings,  creditors  in  whose  favor  the 
law  establishes  an  involuntary  trust  are 
not  required  any  more  than  others  to  re- 
duce their  claims  to  judgment  before  being 
entitled  to  be  represented  by  the  receiver 
and  share  In  the  estate.  But  the  right  and 
duty  of  tlie  receiver  to  maintain  such  an 
action  may,  we  tliink,  be  rested  broadly 
npon  the  provisions  of  the  insolvent  act. 
Laws  1889,  c.  80,  §  2.  It  is  one  ground  for 
a  petition  in  insolvency,  for  an  insolvent 
debtor  to  "conceal,  remove,  or  dispose 
of  any  of  his  nnexempt  property  with  in- 
tent thereby  to  delay  or  defraud  his  cred- 
itors;" and  the  receiver  is  "authorised  to 
and  shall  take  possession  of  all  property 
concealed,  removed,  or  otherwise  disposed 
of  in  violation  of  any  of  the  provisions  of 
this  act. "  It  is  undoubtedly  the  right  and 
duty  of  the  receiver,  under  these  provis- 
ions. Immediately  upon  his  appointment, 
to  take  possession  of  the  debtor's  prop- 
erty, and  he  may  invoke  the  aid  of  the 
courts  to  remove  any  obstructions,  or  en- 
force any  trusts,  in  any  action  or  proceed- 
ing which  it  may  be  necessary  to  bring  for 
such  purpose. 

8.  The  complaint  sets  up  the  frandnlent 
transfer  of  the  property  to  the  defendant, 
and  alleges  the  disposition  thereof  by  her 
to  innocent  purchasers,  and  asks  that  she 
be  charged  as  trustee  with  the  value  there- 
of. It  was  not  necessary  in  such  case  to 
file  a  snplemental  complaint  setting  np 


ttierein  the  sabseqaent  tranraintatloiM  of 

the  avails  or  proceeds  of  the  property 
fraudulently  conveyed  to  her.  The  defend- 
ant was  chargeable  with  notice  of  her  hus- 
band's indebtedness  and  contracts,  under 
the  statute,  and  that  she  held  the  prop- 
erty in  question  as  trustee  for  the  credit- 
ora, and  she  is  expressly  found  to  have 
been  a  party  to  the  fraud.  It  was  a  clear 
violation  of  her  duty  to  them  to  convert, 
incumber,  or  misappropriate  the  same, 
and  she  cannot  complain  that  the  conrt 
allowed  evidence  to  be  received  as  to  the 
disposition  of  the  property,  or  what  she 
did  with  the  proceeds,  as  the  basis  for  the 
formulation  of  the  proper  Judgment  In  the 
premises.  The  court  finds  that  the  incnm- 
branee  upon  the  property  last  received  by 
her,  as  above  mentioned,  was  largely  in 
excessof  the  value  thereof.  L'pon  the  facts 
found,  the  court  was  not  obliged  to  pro- 
ceed further,  and  the  court  was  warranted 
in  ordering  Judgment  for  the  value  of  the 
property  as  upon  a  conversion.  The 
plaintiff  is  not  attempting  to  trace  prop- 
erty in  the  hands  of  third  perpnus,  and  lie 
is  not  obliged  to  take  up  with  property 
received  in  exchange  for  it,  especially  if 
voluntarily  Incumbered.  He  may  elect  to 
proceed  against  the  fraudulent  trustee  per- 
sonally. Perry,  Trosts.  $§  848,  847;  Latb- 
rop  V.  Bamptou,  31  Cal.  17;  Mason  v.  Pier- 
ron,69  WiH.5»4,  84  N.  W.  Rep.  921 ;  Mnrtba 
V.  Curley,  90  N.  Y.  372,  McLeod  v.  Bank, 
42  Miss.  113. 

4.  For  some  further  points  made  by  the 
defendant  there  is  no  basis  in  the  findings 
tor  their  consideration ;  and  as  to  several 
others  it  is  sntficlent  to  sny,  in  brief,  that 
the  defendant  was  liable  in  this  action  as 
if  nnmarried,  under  the  statute,  (chapter 
6ft,  §  2,  Oen.  St.,)  and  a  pertonal  Jndgmeat 
for  the  proceeds  or  value  of  the  property 
disposed  of  or  Incnmbered  beyonditsralae 
may  be  recovered  against  her.  It  was 
not  necessary  that  this  action  should  he 
preceded  by  a  demand  of  a  conveyance  to 
put  her  in  tho  wrong,  or  to  warrant  a  re- 
covery against  her  as  trustee  for  the  prop- 
erty or  its  avails  or  value;  and  we  do  not 
think  it  was  error  to  receive  evidence  of 
the  notes  or  other  Indebtedness  of  the 
debtor  in  an  issue  of  his  Insolvency.  We 
discover  no  material  errors  in  tlie  mlings 
or  findings  of  the  court,  and  its  order 
denying  a  new  trial  Is  affirmed. 


Howes  et  al.  v.  Reliance  Wire- WohkbCo. 

{Supreme  Coxurt  of  Mianneaota.   April  8, 1891.) 

Mbohanic'b  Libn  —  Fob  'What  Granted — Abax- 

D'ONimtNT  OF  COHtfTKDCTIOIf  BY  OWSTBB. 

1.  Where  "msterlal"  reqaired  for  the  con- 
structiOD  or  completion  of  a  Dalldinff  is  prepared 
or  manufactured  therefor  by  a  contraotor,  in  con- 
formity with  the  terms  of  a  contract  between  him 
and  Uie  owner,  and  the  work  of  preparation  sod 
furnishing-  proceeds  at  the  yard  or  shop  of  the 
contractor  with  the  express  or  implied  consent  of 
the  owner,  such  work  of  iweparaUon  and  manu- 
facture should  be  deemed  a  part  of  the  construc- 
tion or  "famishing"  onder  the  oontract,  and  la 
such  case  it  Is  immaterial,  as  between  the  parties 
to  the  contract,  in  respect  to  the  eonttiustor's 
right  to  a  lien,  saUeot  to  the  final  completion  of 
the  contract,  that  the  wotn.  was  not  done  on  the 
premises. 

3.  And  where  the  worlc  of  uonstmction  it 
thus  in  progress,  no  lots  of  lien  for  what  has  al- 
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raftd;  been  done  nudar  the  eontxmet  ia  occasioned 
where  the  worii  U  stopped  or  abandoned  through 
the  fault  of  the  owner. 

8.  The  vendees  or  asslgneea  of  the  owner, 
who  purchase  expressly  subjeot  to  such  olaims 
for  liens,  will  be  bound  thereby,  and  stand  In 
his  shoes;  and,  if  they  refuse  to  permit  the  oon- 
tractor  to  complete  the  work,  he  will  be  entitled 
to  a  lien  to  the  extent  of  the  loas  sustained. 
{Syllabiu  try  the  Court.) 

Appeal  from  district  court,  Hennepin 
county ;  Hickh,  Jodge. 

KitcheJ,  Voben  <ft  Sh&w,  for  appellant. 
Jackson  A  Atwater,  tor  respondents. 

VANOBRBURoa,  J.  Tbs  questiuns  to  be 
considered  in  this  case  arise  upon  tbe  an- 
Hwer  herein,  which  sets  up  facts  upon 
which  the  defendant  founds  a  claim  for  a 
lien  upon  tbe  bnilding;  described  therein, 
and  which  Is  demurred  to  for  InsnfBcieucy 
by  tbe  plalntills.  The  answer  shows  that 
on  the  29th  day  of  March,  1888.  the  plain- 
tiffs purchased  tbe  preinises  In  question 
of  one  McKinney,  who  bad  erected  a  seven- 
story  brick  and  stone  building  thereon, 
which  purchase  was  made  expressly  "sub- 
ject to  all  liens  and  claims  for  Hens  there- 
on;" and  that  while  the  building  was  in 
process  of  construction,  on  the  2d  day  ol 
December,  1887,  McKinney  entered  into 
a  contract  with  tbe  defendant,  whereby 
tbe  latter  agreed  to  furnish  and  put  Into 
position  in  the  building  a  wire  Incloanre 
fur  tbe  elevator  which  was  to  be  used 
therein,  tor  the  sum  of  f  1,927.  The  con- 
tract or  agreement,  which  is  made  a  part 
of  the  answer,  is  as  follows*.  "We  pro- 
pose to  furnish  wire  elevator  iudosure 
for  new  building  on  Nicollet  avenue,  as 
per  measurements  given  tbe  writer  this 
day,  all  of  No.  10  wire,  IJ^  mesh,  inch 
channel,  iron  frame,  wire  continuous  on 
one  side,  balance  from  floors  to  ceiling^, 
painted,  bronzed,  and  put  in  position  In 
good  workman-IUce  manner,  brass  eleva- 
tor locks,  noiseless  rollers,  etc., for  nineteen 
hundred  and  twenty-seven  dollars,  paya- 
ble on  completion  of  the  work.  Trusting 
tu  be  favored  with  the  order,  and  assur- 
ing you  of  a  good  Job,  we  are,  yours,  re- 
spectfnUy,  Reliance  Wike-Workb  Co. 
Per  F.  A.  Hall,  Pres't.  Accepted  12-2, 
1887.  James  McKinney,  Jr."  Theanswer 
shows  also  that  In  pursuance  of  this  con- 
tract, and  Immediately  upon  the  execu- 
tion thereof,  the  defendant  undertook  the 
construction,  "  and  proceeded  and  caused 
to  be  constructed,  in  tbe  maner  specified 
in  said  contract,  the  said  wire  luclosure 
for  said  building."  As  soon  as  the  de- 
fendant had  knowledge  of  the  sale  and 
transfer  to  the  plaintiffs,  it  notified  them 
of  tbe  contract,  and  their  refidlness  and 
wlUlngneBS  to  deliver  and  to  put  in  posi- 
tion in  the  building  the  elevator  inclosure, 
which  had  been  completed  bj'  them,  ready 
for  delivery.  The  defendant  also  formally 
tendered  a  performance  of  the  contract  In 
this  particular,  which  was  expressly  re- 
fused by  the  plaintiffs,  who  "forbade  de- 
fendant to  put  said  elevator  Inclosure  Into 
said  building,  or  to  place  the  same  In  posi- 
tion therein,  and  still  do  so  refuse,"  and 
defmdant  alleges  his  readiness  and  willing- 
ness to  deliver  and  place  in  tbe  building 
tbe  fixture,  as  agreed  to  be  done.  We 
may  therefore  inter  from  the  record  that 
v.48N.w.no.7— 29 


tbe  defendant  had  commenced  the  con- 
struction of  the  **  wire  inclosure, "  If  it  was 
not  actually  completed  and  ready  for  the 
building,  before  the  sale  by  McKinney, 
and  that  it  fulfilled  the  contract  in  ail  re- 
spects save  as  prevented  by  tbe  plaintiffs. 
The  fixture  was  constructed  in  conformi- 
ty with  the  contract,  and  was  ready  in 
due  season ;  that  Is,  "  as  soon  as  possible 
after  making  tbe  contract,  and  was  fully 
completed  and  ready  for  delivery  as  soon 
as  was  necessary  in  tbecbnstructlon  of  said 
building,  and  that  the  defendant  was,  on 
September  14, 1S88,  and  for  a  long  time  prior 
thereto  had  been,  and  ever  since  has  been, 
and  still  is,  ready,  able,  and  willing  to  de- 
liver to  plaintlSs,  and  put  In  place  in  said 
building,  the  said  elevator  Inclosure."  It 
was  a  fixture  or  improvement  especially 
designed  and  constructed  for  this  particu- 
lar building,  and  presumably  on  the  credit 
thereof.  It  was  to  be  made  and  fitted  in 
the  building,  and  thus  become  a  part  ot 
it.  The  defendant  was  a  contractor  for 
the  construction  of  this  improvement, 
and  if  he  bad  brought  any  part  of  the 
materials  on  tbe  premises,  aiid  the  sale  had 
taken  place  while  the  work  was  In  prog- 
ress, be  could  not  ha  ve  been  deprived  of 
bis  right  to  a  lies  upon  tbe  completion  ot 
the  )ob  lathe  building.  But,  as  between 
defendant  and  McKinney,  it  could  hardly 
be  material  that  the  w6rk  ot  construction 
should  proceed  at  the  shop  or  manufactory 
ot  the  defendant  Instead  of  on  the  premises 
In  question.  It  it  was  being  constructed 
by  the  contractor  on  tbe  credit  of  the 
building,  and  with  the  knowledge  and 
consent  ot  the  owner,  the  rights  and  Ua- 
bllltieHOt  the  parties  would  be  the  same 
In  both  cases.  Phil.  Mech.  Liens,  S  150; 
Hlnchman  v.  Graham,  2  Serg.  &  B.  170; 
Wilson  V.  Sleeper,  131  Mass.  17t. 

The  statute  must  have  a  reasonable  and 
practical  construction.  Otherwise  great 
injustice  might  frequently  result.  In  these 
days  a  large  proportion  of  the  material 
furnished  tor  the  construction  of  build- 
ings, such  as  cut  stoue,  inside  finishing, 
etc.,  is  prepared  at  the  yard  or  shop  of 
the  contractor  or  manufacturer,  in  accord- 
ance with  plans  and  specifications  tor  par- 
ticular buildings,  with  the  Implied  con- 
sent of  the  owner,  and  which  in  many 
cases  would  be  ot  comparatively  little 
value  tor  use  elsewhere.  Such  work  of 
preparation  should  be  deemed  part  ot  the 
construction  or  "furnishing,"  under  tbe 
contract.  Itditters  from  tbe  case  of  a  con- 
tract for  tbe  sale  of  merchantable  articles 
or  gross  materials  undelivered,  and  which 
are  of  general  utility.  Of  course,  11  ma- 
terials or  fixtures  constructed  by  the  con- 
tractor are  diverted  to  other  purposes  by 
the  contractor,  or  tbe  contract  is  not 
completed,  no  liability  can  finally  be  en- 
forced. It  Is  otherwise  where  this  occurs 
through  the  fault  of  thb  owner  or  bis  as- 
signee with  notice.  It  is  true  that  the  lien 
law  Is  based  im  the  theory  ot  tbe  Increased 
value  of  premises,  caused  by  the  work  or 
materials  fumisbed,  but,  where  tbe  work 
is  Interrupted  or  materials  diverted 
through  the  fault  or  act  ot  the  owner, 
obviously  the  rule  cannot  be  applied  tech- 
nically to  defeat  the  lien.  Essllnger  v. 
Huebner,  22  Wis.  602.    And  It  is  now  well 
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settlod  tbat  no  loss  ot  lien,  for  tbe  work 
actually  performed  In  accordance  wltb  the 
contract,  la  occasioned,  wbero  the  work 
baa  been  stopped  or  abandoned  In  conse- 
quence ot  tbe  default  of  tbe  owner.  Pbil. 
Mecfa.  Liens,  §13K;  Cbarnley  y.  Honig,  74 
Wis.  ]85, 42  N.  W.  Rep.  220 ;  Kelly  v.  Rowan, 
S3  Mo.  App.  444,  446.  As  is  well  stated 
in  the  Wlacunsin  caae :  "If  tbe  contractor 
had  completed  the  bnilding  according  to 
the  contract,  no  one  would  contend  that 
be  was  not  entitled  to  a  lieu  If  he  bad  not 
been  paid.  How  can  be  stand  in  a  worse 
position  when  bo  bas  completed  It  as  far 
as  tbe  defendant  would  allow  him,  and 
be  aaka  for  the  contract  price,  less  the  cost 
of  finishing  It.  It  would  allow  the  defend- 
ant to  take  away  from  tbe  plaintiff  one 
of  bin  statutory  rights  by  a  yiolation  of 
tbe  contract."  In  this  caae  tbe  fixture 
was  not  sold  as  a  chattel  or  article  of  mer- 
cbandisra,  but  was  to  be  manfactured, 
fitted,  and  set  up  in  tbe  building.  The 
process  of  its  construction  was  in  fnlfill- 
ment  of  tbe  contract,  wtalcb  related  to  an 
Improvement  upon  tbe  buildiug,  aud  was 
u  pon  tbe  credit  thereof.  Defendant's  right 
to  a  lien  therefor,  aabject  to  tbe  final  com- 
pletion of  tbe  contract,  was  fixed  as  be- 
tween it  and  McKinney  when  the  sale  to 
plaintiffs  was  made.  It  had  an  inchoate 
lien,  or  claim  for  a  lien,  which  tbe  latter 
could  not  defeat,  and  if  after  tbe  work 
was  In  progress  it  bad  been  prevented 
from  completing  tbe  contract  by  him,  tbe 
defendant,  if  without  fault  on  its  part, 
would  have  been  entitled  to  a  lien  to  tbe 
extent  of  tbe  actual  loss  sustained.  Phil. 
Mecb.  Liens.  §  147. 

2.  This  brings  us  to  a  consideration  of 
the  effect  of  tbe  sale  ot  tbe  premiaea  to  the 
plaintiffs.  It  will  be  remembered  tbat 
they  bought  expressly  "subject  to  all 
liens  and  claims  for  liens  thereon;*  aud  it 
sufficiently  appears  that  tbe  building  was 
new,  and  not  fully  completed.  Tbe  an- 
swer shows  tbat  tbe  wire  inclosure  in 
question  was  rompleted  and  ready  for  de- 
livery "  aa  soon  as  was  neceaaary  In  the 
conatmctlon  of  said  building;"  and  the 
existence  of  liens,  or  claims  for  liena, 
other  than  of  record,  might  reaaonably  be 
expected,  especially  where  tbe  vendor  re- 
quired tbe  purchaser  to  take  subject  to 
such  claims,  and  the  property  was  by  the 
terms  of  the  contract  made  the  primary 
fund  for  the  dlacharse  thereof,  to  aecure 
him  from  personal  liability  upon  con- 
tracts which  were  wholly  for  the  benefit 
ot  tbe  building.  As  we  have  seen,  the 
right  of  the  defendant  to  a  lien  had  al- 
ready attached,  which  it  was  entitled  to 
enforce  against  the  property  when  it  was 
sold,  and  we  think  the  pislntiffa  were, 
under  the  circumstances,  put  upon  in- 
quiry, and  were  bound  to  take  notice  of 
such  claims,  and  took  the  property  sub- 
ject thereto,  as  part  of  the  risk  of  tbe  pur- 
chase. We  may  concede,  without  decid- 
ing or  diacuaalng  the  matter,  that  where 
the  work  is  done  away  from  the  premises, 
and  no  part  of  the  material  has  been  de- 
livered there,  contractors  proceed  at  their 
peril,  aa  agaiuat  bona  tide  purchasers  and 
mortgagees  without  notice;  but  such  is 
not  this  case.  But  we  think  tbe  plaintiff 
should,  upon  tbe  conceded  facta,  be  held 


to  bave  purchased  subject  to  the  defend- 
ant's "claim  for  a  lien"  upon  the  premises^ 
and  therefore  atand  In  McKinney's  shoes. 
It  was  a  claim  growing  out  of  a  contract 
made  for  an  improvement  of  the  buildings 
and  which  had  been  partly  completed  by 
the  expenditure  of  labor  and  the  use  of 
material  "furnished"  therefor  by  tbe  de- 
fendant aa  contractor,  within  the  mean- 
ing ot  the  statute,  and  the  "Incloanre,' 
when  completed  according  to  the  plan» 
and  specifications,  while  it  would  not  b» 
of  special  value  elsewhere,  would  presam' 
ably  add  value  to  these  premises  equiva- 
lent to  the  amount  for  which  defendant 
may  claim  a  Hen.  The  defendant  is  enti- 
tled to  a  Hen  to  tbe  extent  of  the  loas  sus- 
tained by  the  refusal  ot  tbeplaintlfia  to  al- 
low the  contract  to  be  completed,  meas- 
ured by  the  value  of  the  work  and  mar- 
terlal  at  that  date.    Order  revereed.- 


Nbwtom  t.  Newton  et  al, 
(Supreme  Court  ef  mimesota.    April  ?,  1891.  > 
CoirTaA.CT  TO  Makk  WilI/— Bnfobcbkbiit— Jdkib- 
DicTioH  —  WirvsB  OF  OanoTiom — Boba,  Fidk 

PtmCHABIRS. 

1.  A  party  to  a  contract  may  obligate  himself 
for  a  valuable  ooiulderatloii  to  make  hia  will  in 
a  particnlar  way,  or  to  give  oegrtsia  specific  prop- 
erty to  a  partloular  person,  so  as  to  bind  his  es- 
tate. 

8.  It  Is  alleged  and  found  tbat  the  note  In 
controversy  here  was  made  to  the  payee,  B.  N.^ 
In  her  life-time,  among  other  things,  in  consider- 
ation that  at  the  death  of  the  latter  it  should  be- 
come the  property  of  plaintifl,  and  that  the  payee- 
would  by  ner  will  give  and  beaueath  the  same- 
to  her.  E.  N.  died  intestate,  and  B.  N.  holds  the 
legal  title  thereof.  Held,  tbat  upon  the  death  of 
E.  N.  plaintUt  became  equitably  entitled  to  the- 
note,  and  that  she  might  enforce  her  claim  of  ti- 
tle thereto,  and  her  rigbt  to  collect  the  proceed* 
thereof,  as  against  the  holder,  unless  ne  was  • 
2>ona  Jlae  par  chaser  without  notice,  by  an  action 
In  equity  to  have  him  declared  trustee  for  her, 
and  to  restrain  him  from  collecting  and  appropri- 
ating the  proceeds  thereof. 

8.  Where  parties  voluntarily  proceed  to  trial 
on  the  merits  in  an  equity  suit  it  is  too  late  to 
raise  the  objection  that  the  plaintiff  had  an  ade- 
quate l^;al  remedy. 

4.  The  title  of  a  bona  flde  purchaser  of  • 
chose  In  action  without  notice  of  ttie  prior  equity 
of  a  third  party  against  his  vendor  will  prevail 
over  such  e<iulty,  but  a  purchaser  with  notice 
thereof  acquires  the  title  of  such  vendor  only. 

6.  And  the  burden  rests  upon  such  vendee. 
If  he  would  avail  himself  ot  the  rule  in  favor  of 
hoTia  fide  purchasers,  to  bring  himself  within  it. 
He  Is  bound  to  deny  notice  of  the  prior  equity  Ii» 
order  to  raise  the  issue.  The  equity  rule  i» 
equally  applicable  under  the  Code  system  oC 
pleading. 
OyUabUB  by  the  Court.) 

Appeal  from  district  court,  OlmsteiV 
county;  Stabt,  Judge. 

Burt  W.  Eaton  and  Davis,  Kellogg  dt 
iSevpT-JiDce,  for  appellants.  Cbas.C.Willaoa,. 
for  respondent. 

VAKDKRBnBOB,  J.    The  controversy  Id 

this  caae  is  over  plaintiff's  right  and  title 
to  a  chose  in  action, — an  indebtedness  of 
94,00().  due  from  tbe  defendants  Geiainger 
and  Sallna  E.  Newton,  evidenced  by  a 
promissory  note  by  them  executed  to  one- 
Emily  A.  Newton,  now  deceased,  and 
dated  on  the  1st  day  of  June,  188S.  Tbe 
makers  were  the  executor  and  executriv 
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of  the  last  will  of  Ani^elo  Nawton,  late  of 
Olmsted  county,  who  died  in  1881 ;  and  the 
payee,  wbo  was  hia  mother,  residing  In 
the  city  of  New  York,  was  a  creditor  and 
one  of  his  legatees.  The  defendant  Bano 
Newtun,  a  bod  of  Emily  A.  Newton,  also 
claims  to  own  the  note,  and  to  have  ac- 
quired the  same  of  her  shortly  before  her 
death  In  1888.  It  Is  claimed  by  the  plain- 
tiff and  found  by  the  court  that  in  Jan- 
uary, 1883,  there  was  due  Emily  Newtou 
from  theestate  of  Angelo  Newton  upwards 
of  $8,000;  that  the  property  of  the  de- 
ceaned,  consisting  chiefly  of  unsalable  real 
estate,  coold  not  be  sold  and  ronvsrted 
into  money  without  grreat  sacriflce;  and 
that,  as  the  result  of  negotiations  condnct- 
ed  between  the  parties,  terms  of  settlement 
wei«  agreed  on,  in  pursuance  of  which  the 
note  in  question  was  executed.  They  are 
concisely  stated  by  the  court  in  its  fluUings 
as  follows :  "  Thereupon  such  negotiations 
by  letter  were  bad  by  and  between  the 
said  Emily  A.  Newton  on  the  one  side  and 
the  said  Samuel  Gelslnger  and  Salina  E. 
Newton  on  the  other  that  it  was  mntnally 
agreed  between  them  that  in  payment  of 
her  said  claim  the  said  Oeisinger  and  Sa- 
lina  E.  Newton  should  raise  and  pay  to  her 
$4,000  by  June  1, 1888,  and  execute  and  de- 
liver to  her  their  two  personal  prumissory 
notes,— one  for  9600,  due  in  six  months 
from  said  date,  with  interest  at  the  rate 
of  seven  per  cent,  per  annum ,  and  one  for 
$4,000,  due  In  flveyears  thereafter,  with  in- 
terest, payable  semi-annually,  at  the  rate 
of  seven  per  cent,  per  annum ;  and  in  con- 
sideration thereof  the  said  Emily  A.  New- 
ton agreed  that  the  interest  on  the  said 
$4.0U0  note  should  be  collected  by  her  dur- 
ing her  life  for  her  own  use,  but  the  prin- 
cipal thereof  should  remain  uncollected  by 
her,  (the  said  note  to  be  renewed  if  neces- 
sary,) and  should  be  paid  upon  her  death 
to  her  said  grandchild,  Bessie  Newton,  the 
plaintiff  herein ;  and  that,  in  aid  of  said 
agreement,  she  would  bequeath  to  said 
Bessie  said  $4.U00  note,  and  that  said  Bes- 
sie should  have  said  note  upon  the  death 
of  the  said  Emily  A.  Newton,  who  was  to 
receive  only  the  semi-annual  interest  on 
said  note  during  her  life.  That  the  de- 
fendants Geisinger  and  Sallna  E.  Newton 
performed  all  the  conditions  of  said  con- 
tract on  their  part.  They  raised  said  f4,- 
000  in  cash  from  their  own  means,  and  by 
a  pledge  of  their  inalvidual  credit  paid  the 
same  to  said  Emily  A.  Newton,  and  exe- 
oted  and  delivered  to  her  their  personal 
notes  pursuant  to  said  contract,  and  dur- 
ing her  life  paid  her  the  semi-annual  inter- 
est on  said  $4,000  note, and  the  interest  on 
said  $({00  note  to  June  1, 1888.  Said  notes 
are  the  same  notes  described  in  the  plead- 
ings in  this  action."  The  agreement  is 
thus  found  to  have  been  fully  performed 
on  the  part  of  Getsinger  and  Sallna  New- 
ton; and  it  thusappears  that  the  promise 
and  agreement  on  the  part  ot  Emily  New- 
ton to  make  this  speciflc  provision  for  the 
plaintiff,  her  granddaughter,  to  take  effect 
at  her  death,  was  founded  uponavaluable 
fuid  adequate  consideration.  Assuming 
the  finding  to  be  supported  by  the  evi- 
dence, the  contract  is  a  valid  one,  and 
may  be  enforced.  Such  a  disposition  of 
property  is  as  much  the  subject  of  an  ex- 


ecutory contract  as  any  other.  In  other 
words,  a  party  may  obligate  himself  to 
make  his  will  in  a  particular  way,  or  to 
crive  certain  specific  property  to  a  partic- 
ular person,  so  as  to  bind  his  estate.  But 
the  courts  will  be  strict  in  looking  into 
the  nature  and  circumstances  of  such  agree- 
ments, and  require  satisfactory  evidence  of 
the  fairness  and  justness  of  the  transac- 
tion. Blvers  V.  Rivers,  8  Desaus.  Eq.  186; 
Ixard  V.  Middleton,  1  Desaus.  Eq.  116; 
Johnson  v.  Hubbel,  10  N.  J.  Eq.  835,  66 
Amer.  Dec.  784,  note,  and  cases.  In  this 
case,  however,  the  transaction  seems  en- 
tirely reasonable.  It  was  upon  a  fair  con- 
sideration; and  there  was  sufficient  in- 
ducement for  such  provision  for  her  grand- 
child in  the  settlement  that  was  made  out 
of  the  indebtedness  ot  her  lather's  estate  to 
her.  That  such  agreements  are  valid,  and 
that  their  execution  may  be  enton:ed,  the 
counsel  for  the  appellant  do  not  question. 

1.  There  is  sufiiclent  evidence  to  sustain 
the  finding  of  the  court  in  respect  to  the 
nature  and  terms  ot  the  contract.  The 
testimony  of  defendants  Geisinger  and  Sa- 
llna Newton  directly  tend  to  establish  it; 
and,  whatever  criticism  upon  its  credibil- 
ity may  be  suggested.  It  was  not  succesii- 
fully  or  conclusively  impeached,  and  we 
find  no  ground  for  opening  thequestion  of 
the  credibility  of  these  witnesses,  which 
was  fully  considered  and  passed  upon  by 
the  trial  court.  The  testimony  of  both 
these  witnesses  Is  quoted  In  the  brief  ot 
defendants'  counsel,  to  show  that  it  tend- 
ed to  prove  that;  Mrs.  Newton  agreed  to 
make  a  testamentary  disposition  of  the 
note  to  the  plaiutiff.  and  nothing  more; 
and  we  think  it  is  very  clear  that  at  least 
that  effect  may  be  given  to  it. 

2.  The  plaintltt  claims  t*  be  equitably 
entitled  to  the  note  in  controversy,  which 
was,  when  this  action  was  brought,  under 
the  control  of  the  defendant  Buno  New- 
ton, who  is  a  non-resident,  and  alleged  to 
be  Insolvent;  and  the  same  is  in  the  pos- 
session of  one  of  his  attorneys,  the  defend- 
ant Eaton,  and  within  the  jurisdiction  ot 
the  court;  and  it  appears  that  Emily 
Newton's  estate  has  been  divided  up 
among  her  children  residing  in  Nnw  York 
and  New  Jersey,  that  no  proceedings  have 
been  taken  to  administer  upon  her  estate, 
and  that  the  plaintiff  has  no  adequate 
remedy  against  the  heirs,  which  must  be 
sought  in  a  foreign  jurisdiction.  If  the  de- 
fendant is  permitted  to  take  the  note  or 
its  proceeds  out  of  the  state,  if  collected, 
as  he  threatens  to  do.  She  was  not  a 
party  to  the  pending  action  by  Buno  New- 
ton to  recover  upon  the  note,  and  inter- 
vention in  that  suit  would  not  have  af- 
forded adequate  relief  or  protection.  The 
action  is  one  ot  equitable  cognisance,  and 
the  relief  sought  Is  such  as,  under  the  spe- 
cial circumstances  of  the  case,  was  nK-.es- 
sary  for  the  protection  of  the  plaintiff's 
rights,  as  the  beneficial  owner  ot  the  note, 
whether  the  action  be  treated  as  one  to 
declare  the  defendant  Buno  Newton  a 
trustee  of  the  legal  title  for  her,  as  be  may 
be,  unless  he  is  a  bona  Sde  purchaser 
thereof,  or  whether  the  relief  be  technical- 
ly to  transfer  the  note  to  her  through  the 
operation  otthe  injunction,— the  result  be- 
ing practically  the  same.  Wat.  Spec.  Pert. 
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§  16;  Parker  v.  Oarriaon,  61  lU.  254.  The 
JuriBdictlon  of  tbe  conrt  cannut  be  ques- 
tioned. The  parties  have  appeared  and 
contested  the  whole  case  npou  the  merits, 
and  It  is  now  too  late  to  raise  the  objec- 
tion that  plalntifT had  an  adequate  remedy 
at  law.  Railroad  Co.  v.  Robinson,  41 
Minn.  394,  43  N.  W.  Bep.  75. 

8.  The  agreement  between  Emily  New- 
ton ajid  defendants  Geisinger  and  Salina 
Newton  was  attempted  to  be  proved  by 
the  correspondence  of  the  parties.  Ck>un- 
sel  tor  plaintiff  duly  served  notice  upon 
tbe  defendant  to  produce  the  letters  re- 
ceived by  Mrs.  Newton.  In  response  tbe 
counsel  for  defendant  Bono  produced  a 
large  number  of  such  letters,  but  not  all; 
and  the  court  afterwards  allowed  second- 
ary evidence  of  tbe  contents  of  some  that 
were  not  so  prodnced.  This  is  alleged  as 
error.  But,  if  in  existence,  tbe  letters  were 
beyond  tbe  Jnrisdietion  of  tbe  court,  and 
presumably  among  tbe  papers  and  effects 
of  tbe  deceased.  She  died  at  tbe  honse  of 
Bnno Newton,  where  she  had  been  for  two 
months.  He  was  ber  business  adviser, 
and  had  charge  of  ber  business  affairs,  and 
he  says  she  bad  authorised  him  to  settle 
this  claim,  which  be  claims  to  have  pur- 
chased of  her  a  short  time  before  ber  death. 
There  was  no  administration ;  tbe  estate 
having  been  divided  between  tbe  three 
brothers,  ber  sole  heirs.  He  found  tbe  let- 
ters produced  by  him  among  her  papers, 
to  which  he  had  free  access,  and  which 
seem  to  have  beeu  under  his  control.  In 
the  abseT>ce  of  some  explanation  on  this 
point,  we  think  this  affords  a  reasonable 
foundation  to  support  the  ruling  of  tbe 
conrt. 

4.  If  tbe  missing  letters  had  been  discov- 
ered and  produced,  they  would  speak  fur 
theroseivea,  and  would  have  been  evidence 
In  the  case  U  the  contents  were  material. 
Not  being  prodnced,  secondary  or  parol 
evidence  of  their  contents  was  properly 
admitted.  It  Is  not  evidence  "of  or  coh- 
cernlug  conversation  or  admissions  of  tbe 
deceased  party  or  person,"  within  the 
meaning  of  the  statute,  which  refers  to 
apoken  words,  as  heretofore  decided  in 
Chad  wick  v.  Comieh,  26  Minn.  80, 1  N.  W. 
Rep.  65;  and  Livingston  v.  Ives,  85  Minn. 
62,  27  N.  W.  Bep.  74. 

6.  The  defendant  Buno  Newton  is  clear- 
ly right  in  his  contention  that  the  title  of 
a  bona  Sde  purchaser  of  a  chose  in  action 
anch  as  a  bond,  mortgage,  or  note,  as  in 
this  instance,  weald  be  held  superior  to 
the  prior  equity  of  one  to  whom  the  ven* 
dor  had  previously  agreed  to  transfer  the 
same.  Cochran  v.  Stewart,  21  Minn.  435. 
But,  as  against  a  prior  equity,  the  holder 
of  the  note  must  have  acquired  an  equal 
equity.  8o  a  contract  for  land  is  an  equi- 
table right,  which  gives  way  to  a  subse- 
quent sale  where  that  legal  right  has  an 
equal  equity.  Relief  is  given  because  tbe 
sale  after  notice  is  held  to  be  in  fraud  of 
tbe  prior  equitable  incumbrance.  Insur- 
ance Co.  V.  Edwards,  26  Wend.  661.  And 
a  purchaser  with  notice  of  any  out- 
standing equity  against  bis  vendor  Is 
therefore  Justly  Jield  to  take  the  place  of 


SDcb  vendor,  and  to  acqulTe  bis  rights 
only.  Young  v.  Wilsun,  27  N.  Y.  864.  If 
the  purchaser  of  the  legal  title  would  avail 
himself  of  the  protection  of  the  rule  in 
favor  of  boaa  Hdc  purchasers,  be  must 
bring  himself  within  it,  by  showing  that 
be  is  such  purchaser.  It  will  be  observed 
that  the  issue  of  tbe  good  faith  of  Buno 
Newton's  purchase  of  this  note  Is  not 
raised  by  the  pleadings.  The  plaintiff  does 
not  allege  notice,  and  tbe  defendant  does 
not  allege  that  be  acqnired  title  without 
notice.  The  sole  averments  in  respect  to 
tbe  purchase  in  tbe  answer  are  "  that  on 
or  about  October  16, 1888,  the  aald  Emily 
A.  Newton,  for  value  received,  sold,  trans- 
ferred, indorsed,  and  delivered  tbe  said 
note  to  the  said  Buno  Newton. "  Tbe  rule 
in  equity,  applicable  as  well  under  the  re- 
formed procedure,  is  that  whatever  is  es- 
sential to  the  right  of  a  party,  and  is  nec- 
essarily within  his  knowledge,  must  be 
positively  and  precisely  alleged;  and  a 
party  coming  in  the  character  of  a  buna 
Odn  purchaser  is  bound  to  state  afBrma- 
tively  the  eqaity  of  his  case.  If  be  will 
not  aver  the  fact  that  he  ia  a  purchaser 
without  notice,  we  are  not  bound  to  pre- 
sume it;  the  fact  restH  in  bis  own  knowl- 
edge. Kent,  Cb.,  in  Frost  v.  Beekman,  1 
Johns.  Gb.  802.  Tbe  denial  of  noUce  is  es- 
sential to  tbe  validity  of  the  defense.  In 
Denning  v.  Smith,  8  Johns.  Oh.  846,  the 
chancellor  says :  "The  defendant.  Jndson. 
does  not  put  himself  forward  as  a  bona 
Sde  purchaser  without  notice  of  any  irreg- 
ularity. •  *  •  If  a  purchaser  wishes  to 
rest  his  claim  on  the  fact  of  being  an  inno- 
cent boo  A  Sde  parcbaser,  he  must  deny  no- 
tice, even  though  it  be  not  charged.  He 
must  deny  it  positively,  not  evasively." 
So,  in  Harris  v.  Fly,  7  Paige,  424:  "If  the 
defendant  wished  to  protect  himself  aa  a 
bona  Ode  purchaser  without  notice  of 
plaintiff's  equity,  he  was  bound  to  deny 
such  notice  so  as  to  raise  the  issue." 
Murray  v.  Fluster,  2  Johns.  Ch.  157;  Jewett 
V.  Palmer,  7  Johns.  Ch.  67;  Blinor  v.  Wil- 
lougbby,  3  Minn.  237,  238,  (Oil.  154;)  Story 
Eq.  PI.  §  806.  The  defense  must  be  taken 
advantage  of  either  by  demurrer  or  an- 
swer. "If  the  fact  that  defendant  is  a 
borni  Sde  purchaser  is  clearly  shown  by 
the  complaint,  tbe  defendant  may  demur; 
otherwise  he  must  set  out  the  facts  consti- 
tuting this  defense  in  his  answer.  Unless 
the  facts  appear  by  the  complaint,  so  as 
to  permit  a  demurrer,  there  can  be  no 
doubt  that,  under  the  new  system  as  well 
as  tbe  old,  the  defense  must  be  pleaded.  In 
order  to  be  available."  2  Pom.  Eq.  Jur. 
8784;  Weeks  v.  Railroad  Co.,  (Wis.)  47  N. 
W.  Rep.  744,  and  cases.  The  issue  was 
not  made  in  this  case;  neither  was  the 
question  litigated  by  consent  without 
pleading  the  facta.  Any  evidence  as  to  the 
purchase  came  in  under  other  issnea.  De- 
fendant was  not  entitled  to  a  finding  on 
the  question  of  notice,  and  he  is  not  en- 
titled to  be  considercMl  a  bona  Sde  pur- 
chaser of  tbe  note;  and  a  conrt  of  equity 
will  not  aid  him  as  the  bolder  of  the  legal 
title  as  against  plaintiU's  prior  equity* 
Order  affirmed. 
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O1.8ON  T.  O'Bbien  et  aJ. 

(AqWOTM  Court  of  MiWMSoUi.   April  8, 1881.) 

AssioincBNT  TOB  BsmTiT  or  Cbssitobs — V^lio- 

ITT — ESTOPPKI.  TO  D«NT  BT  PaKTICIPATION. 

A  creditor  wbo  has  availed  himself  in  any 
manner  of  what  purported  and  was  intended  to 
be  an  assignment  made  by  his  debtor  under  Gen. 
Laws  1881,  o.  148,  the  instrument  being  defective 
on  its  faoe,  or  has  obtained  and  accepted  beneflta 
to  be  derived  therefrom,— for  example,  by  making 
and  delivering  proof  of  his  claim  to  the  assignee, 
and  thereaner,  although  notified  of  its  allowance, 
permitting  it  to  stand  as  a  proved-np  claim 
against  the  estate,— bars  himself  from  taking  any 
action  which  will  defeat  the  purpose  of  the  in- 
stminent  aa  a  transfer  of  the  property  of  tlie  as- 
signor. 
(Sj/Ualnu  by  the  Court.) 

Appeal  from  district  coort,  Washington 
county :  Ckosbt,  Jndge. 

Searles  A  GaU,  lor  appellant.  Faytittt 
Marsb  and  Warner,  Ricbardaoa  &  Law- 
pence,  for  reepondents. 

Collins,  J .  The  plaintiff  bronRbt  an  ac- 
tion in  the  montli  of  October.  1884,  against 
the  firm  of  Walker,  Judd  &  Veaile,  to  re- 
cover npon  certain  prumlesory  notes,  and 
thereafter,  January  8,  1886,  obtained  a 
judgment  which  was  that  day  docketed  in 
the  county  wherein  was  situated  the  real 
property  hereinafter  mentioned.  Mean- 
time (December  25, 1884,)  the  firm  made 
what  purported  and  was  intended  to  be 
an  assignment  for  the  benefit  of  creditors 
under  the  Insolvency  law.  Gen.  Laws 
1881.  b.  148.  This  assignment  was  de- 
clared Invalid  in  May,  1886,  as  tu  a  cred- 
itor wbo  bad  not  accepted  Its  provisions, 
because  it  did  not  include  the  indivldaal 
property  of  the  members  of  the  firm.  It 
was  partial,  and  not  general;  hence  not 
such  an  assignment  as  contemplated  or 
required  by  the  Insolvency  act.  Nor  was 
It  a  good  common-law  assignment.  May 
T.  Walker,  86  Minn.  194,  28  N.  W.  Rep.  252. 
Jenks,  the  assignee,  bad  promptly  quali- 
fied and  taken  possession  of  the  asslgne<l 
property.  He  had  upon  the  authority  of 
the  proper  court  converted  all  of  theas- 
signM  property  into  cash,  and  had  dis- 
tributed, as  dividends  among  the  credit- 
ors who  had  filed  claims  against  the  in- 
solvents, nearly  all  of  the  money  when 
the  opinion  of  this  court  in  May  v.  Walker 
was  filed.  Steps  were  then  taken  by  sev- 
eral creditors  under  the  provisions  of  sec- 
tion 2  of  chapter  148,  which  finally  re- 
Hulted  in  the  appointment  of  a  receiver  of 
the  estate,  to  whom  Jenks,  the  assignee, 
turned  over  quite  a  sum  of  money,  the 
sole  remaining  assets  of  the  insolvent 
firm.  Immediately  upon  his  appointment 
as  assignee,  Jenks  commenced  to  procure 
from  the  district  court  such  orders  as  were 
deemed  essential  for  the  proper  discbarge 
of  his  trust,  and  In  all  matters  pertaining 
to  bis  duties  pursued  the  usual  courHe  of 
law.  September  22,  1885,  the  assignors, 
the  wife  of  each  Joining  in  the  deed,  quit- 
claimed the  real  property  in  question  to 
said  Jenks,  the  deed  being  duly  recorded 
upon  the  same  day,  but  the  same  was 
without  consideration,  the  object  being 
to  support  anil  perfect  the  trust  at- 
tempted to  be  created  by  the  assignment 
before   mentioned.    The    indebtedness  of 


the  insolvents  exceeded  f 242,000,  of  wbieb 
obout  f  201,000  was  duly  presented  by  the 
creditors  for  allowance,  and  allowed  by  the 
assignee  as  claims  against  the  estate. 
Among  tbe  creditors  so  presenting  claims 
was  this  plaintiff,  who,  pending  his  ac- 
tion, filed  the  claims  therein  involved,  and 
the  same  were  allowed  by  the  assignee,  of 
which  allowance  the  plaintiff  was  duly 
notified.  Dividends  were  paid  to  those 
creditors  wbo  filed  thf  releases  provided 
for  in  section  10  of  said  chapter.  The 
plaintiff  did  not  file  a  release,  and  has  re- 
ceived no  dividend.  On  February  9. 1890, 
he  caused  an  execution  to  be  issaed  upon 
bis  Judgment,  placed  It  in  tbe  bands  of 
tbe  proper  officer,  a  levy  was  made  upon 
the  real  property  herein  Involved,  and 
this  action  Is  in  aid  of  such  execution.  All 
of  tbe  procee<lingB  subsequent  to  tbe  exe- 
cution of  tbe  deed  nf  assignment  were  un- 
der the  direction  of  tbe  district  court,  and 
among  other  orders  procured  by  the 
assignee  was  one  anthoriilng  him  to  sell 
the  property  In  question  with  other  prop- 
erty, and  convert  tbe  same  into  money, 
that  tbe  proceeds  thereof  might  be  dis- 
tribated  among  the  insolvent's  creditors. 
Notice  of  an  application  to  tbe  court  for 
such  order  bad  previously  been  given,  in 
tbe  manner  re<]ulred  by  tbe  court,  to  all 
parties  interested,  Including  plaintitt.  by 
publication  of  the  notice  in  certain  news* 
papers  and  by  mail;  a  copy  of  the  notice 
being  duly  mailed  to  plaintiff  at  his  known 
place  of  residence.  It  was  found  by  tbe 
court,  however,  that,  althouxh  his  place 
of  residence  was  in  the  county  in  which 
all  of  these  proceedings  were  had,  plaintiff 
did  not  receive  the  notice  so  mailed,  or 
any  notice  of  the  application  to  sell. 
The  property  mentioned  in  tbe  order 
was  sold  by  the  assignee,  being  the  then 
unconverted  assets  of  tbe  Insolvents, 
to  certain  individual  creditors  of  Walker, 
Judd  &  Veasie,  upon  terms  set  forth  In  an 
agreement  known  in  this  action  as  "Ex- 
hibit B, "  the  price  therefor  I>eing  tbe  sum 
of  $100,000,  lees  the  amount  of  money — 
about  fitO.OOO— which  had  already  been 
realised  out  of  the  assets  and  by  tbe  as- 
signee. This  sale  was  duly  confirmed  by 
tbe  court,  and  on  May  10, 1885,  Jenks,  as 
assignee,  executed  and  delivered  a  deed 
thereof,  in  which,  at  tbe  request  of  tbe 
purchasers,  a  corporation  known  as  tbe 
"Marine  Lumber  Company"  was  named 
as  grantee.  This  deed  was  duly  recorded 
September  22, 1885.  The  purchasing  cred- 
itors were  allowed  to  retain  out  of  the 
purchase  price  of  said  property,  as  a  divi- 
dend of  40  per  cent,  upon  their  claims, 
about  $35,000.  There  was  paid  to  tbe  as- 
signee in  cash  between  $20,000  and  $80,000, 
but  of  the  stipulated  price  the  sum  of 
$8,847.73  has  not  been  paid.  On  May  22, 
1888,  thp  Marine  Lumber  Company  con- 
veyed the  property  to  William  Dawson 
and  others,  without  any  actual  consider- 
ation being  paid,  and  on  the  next  day, 
in  consideration  of  the  sum  of  $20,000  paid 
to  them  by  defendant  O'Brien,  the  prop- 
erty was  conveyed  by  warranty  deed  to 
him  by  Dawson  and  his  associates. 
O'Brien  is  in  possession,  claiming  title  un- 
der his  said  deed,  which  was  duly  re- 
corded. The  controversy  between  tbe  paiw 
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ties  1b  as  to  wbether  the  property  has  been 
legally  transferred  to  O'Brien,  bo  that  the 
lien  of  plaintiff's  Judement,  docketed  Jan- 
uary 8, 1K86.  did  not  attach,  and,  by  rea- 
son  thereof,  the  property  sab]ected  to 
levy  and  sale  under  execution.  In  May 
V.  Walker,  supra,  it  was  said  that,  as  re- 
spects a  creditor  who  would  have  noth- 
ing to  do  with  this  assignment,  it  was 
void,  and  he  might  disregard  it;  that 
it  did  not  have  the^ttect  to  place  the  prop- 
erty purporting  to  have  been  assigned,  or 
its  proceeds,  in  the  custody  of  the  law,  so 
far  as  such  a  creditor  was  concerned. 
This  proposition  was  repeated  in  Re 
Walker,  87  Minn.  248,  83  N.  W.  Rep.  862, 
(the  proceeding  wherein  a  receiver  was 
appointed  for  the  insolvent  firm,)  bnt  in 
neither  of  these  cases  was  it  intimated 
that  the  assignment  was  invalid  for  all 
purposes  as  to  assenting  creditors.  It 
was  expressly  stated  in  the  opinion  !n 
the  proceeding  last  referred  to  that  what 
property  the  receiver,  when  appointed, 
could  claim  as  assets  of  the  insolvents, 
or  how  those  assets  should  be  distrib- 
uted, were  matters  for  future  considera- 
tion. In  that  same  opinion  the  correct- 
ness of  the  rule  that  If  creditors  come  in 
under  an  invalid  or  fraudnlent  assign- 
ment, and  accept  benefits  under  It,  they 
will  be  estopped  from  afterwards  attack- 
ing it  as  Invalid,  although  declared  inap- 
plicable, was  acknowledged.  As  did  the 
respondents  in  that  proceeding,  these 
respondents  invoke  that  familiar  proposi- 
tion as  a  primary  reason  for  affirming 
the  Judgment  in  this  case,  which  was  in 
defendants'  favor.  Because  of  matters 
which  were  apparent  upon  the  face  of  the 
instrument,  the  deed  of  assignment  made 
by  Walker,  Judd  &  Veazle  was  de- 
clared void  as  to  a  creditor  who  repudi- 
ated and  would  have  nothing  to  do  with 
It.  Creditors  coold  treat  it  as  a  nuIIUy, 
bnt  they  were  not  obliged  to  do  so,  and 
no  one  else  could  so  treat  it.  By  taking  a 
benefit  under  it,  they  elect  not  to  so  treat 
it,  upon  the  common  principle  that  one 
may  dispense  with  a  provision  for  his 
own  protection,  if  he  so  chooses.  By 
coming  in,  creditors  could  express  au  elec- 
tion to  accept  its  provisions  and  to  ac- 
quiesce in  Its  terms.  The  pertinent  in- 
quiry now  to  be  made  is,  did  the  plaintiff 
seek,  accept,  and  obtain  a  benefit  under 
the  assignment  which  precluded  him  from 
disaiflrmlng  and  repudiating  It?  We 
must  hold  that  he  did.  Knowledge  of  the 
defect  in  the  deed,  apparent  on  itsface,  must 
be  attributed  to  him  when  he  made  due 
proof  of  and  filed  his  claim  for  allowance. 
He  then  had  a  standing  with  the  court 
and  in  the  insolvency  proceedings  which 
entitled  him  to  recognition  In  the  steps  to 
be  taken  subsequently.  Had  -  bis  claim 
been  disallowed,  in  whole  or  in  part,  it 
was  the  doty  of  the  assignee  to  notify 
him,  (section  8,)  and  from  an  order  of 
disallowance  an  appeal  would  lie.  To  be 
sure,  he  did  not  file  a  release,  nor  did  he 
accept  a  dividend ;  but  a  creditor  who  has 
filed  a  claim  which  has  been  allowed  may, 
under  a  certain  condition  of  affairs,  par- 
ticipate in  a  distribution  of  the  assets, 
without  filing  such  release,  (section  10.) 
A  creditor    may  also    participate  when 


action  is  talcen  looking  towards  the  re- 
moval of  an  assignee.  Section  9.  He  was 
notified  that  bis  claim,  made  under  sec- 
tion 11,  "to  obtain  the  benefits"  of  the  in- 
solvency act,  was  allowed;  he  baa  re- 
peatedly permitted  himself  to  be  recognized 
as  a  creditor;  has  made  no  effort  to  re- 
trace the  steps  whereby  he  secured  the  al- 
lowance of  his  claim,  or  to  ivithdraw  tbe 
same,  as,  possibly,  he  might  have  done  by 
application  to  the  court,  which  was  ex- 
ercising full  Jurisdiction  and  control  in  the 
matter;  and  we  are  unable  to  see  why 
he  has  not  sought,  obtained,  and  ac- 
cepted the  provisions  of  the  assignment. 
Whatever  may  be  the  legal  status  of  cred- 
itors who  have  not  availed  themselves, 
in  any  manner,  of  the  assignment,  or  the 
benefits  to  he  derived  therefrom, tbe  plain- 
tiff, by  making  proof  of  his  claim,  deliver- 
ing it  to  the  assignee,  and  thereafter,  al- 
though notified  of  the  i&ct  of  its  allow- 
ance, permitting  it  to  stand  as  a  proved- 
up  claim  against  the  estate,  has,  in  law, 
accepted  the  instrument,  and  barred  him- 
self from  disputing  its  validity,  or  from 
taking  any  action  which  will  defeat  its 
purpose  as  a  transfer  of  the  property  In 
question  to  the  assignee.  Cavauagh  v. 
Morrow,  67  How.  Pr.  241 ;  Thompson  t. 
Fry.  4  N.  Y.  Supp.  166;  Loomis  v. 
OrifBn,  78  Iowa,  482,  43  N.  W.  Rep.  296, 
Eppright  v.  Kautfman,  90  Mo.  25, 1  S.  W. 
Rep.  736.  The  detailed  statement  of  facts 
which  we  have  made  does  not  seem  to 
have  been  demanded  in  order  to  arrive  at 
our  conclusion,  but  it  suggests  that  there 
are  additional  reasons  why  the  plaintiff 
ought  not  to  succeed.  Judgment  hfflrmed. 

VANDERBtTROH,  J.,  did  not  Bit,  and  Mitch- 
ell. J.,  being  absent  when  the  decision 
was  made  and  filed,  took  no  part. 


Backdabl  et  al.  ▼.  Orand  Lonos  Akcibnt 
Order  of  United  Workmen. 

(Supreme  Court  of  Minnesota.    April  8, 188L) 

Fleadino  —  DoPLiciTT— Res  Adjudioata— Pboov 
or  Relatioksup — Kutdai.  BsNBvrr  Ihbdsasob 

— AgSESSHSXTS — SCSPBNSIOK  OF  MXMBaB. 

1.  If  the  facts  alleged  in  both  of  twodefensos 
may  be  true,  the  defenses  are  not  inconsistent 

2.  A  decree  of  distribution  made  in  adminis- 
trative proceedings  is  not  evidence,  as  against 
strangers,  that  the  persons  to  whom  the  eswte  is 
assigned  are  heirs  of  the  deceased. 

8.  Relationship  to  a  family  of  a  pcurticnlar 
person  may  be  proved  by  one  acquainted  with 
It,  and  who  knotrs  that  the  person  was  recognized 
by  it  as  a  relative. 

4.  The  constitution  of  defendant  construed, 
and  held  not  to  require  that  an  assessment  by  a 
subordinate  lodge  upon  the  death  of  a  member  t>e 
entered  in  the  minutes.  Such  assessment  maybe 
proved  by  parol. 

5.  Testimony  by  the  proper  ofBcer  that  he 
recollects  sending  notices  to  members  of  a  par- 
ticular assessment,  as  was  his  duty  and  custom 
to  do,  and  that  he  believes  ha  sent  notice  to  all 
on  this  particular  occasion,  is  evidence  of  send- 
ing notice  to  a  particular  member,  although  tbe 
officer  cannot  swear,  positively  and  specincaily, 
as  to  such  member. 

6.  Scheufler  v.  This  Defendant,  (Minn.)  47 
N.  W.  Rep.  799,  followed,  to  the  effect  that  under 
defendant's  constitution  a  member  cannot  be  sus- 
pended for  non-payment  of  dues,  except  upon  no- 
tice and  Hn  opportunity  to  be  heard  in  opposition. 

(.Syllabus  by  the  Court) 
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Appeal  from  district  coart,  Hennepin 
•county ;  Rea,  Judge. 

Merrick  A  Merrtek,  for  appellants.  W. 
nB.  Adams  and  E.  Southwortb,  (Joseph 
A.  EekstelD,  of  counsel, )  tor  respondent. 

Collins,  J.  Plaintiffs,  as  tlie  belrsof  Al- 
fred Backdabl,  deceased,  broasht  tbis  ac- 
-■tlon  to  recover  tbe  amonnt  of  $2,000  upon 
A  beneficiary  certificate  issued  by  defend- 
ant to  bim.  Tbe  answer  denied  tbat 
.plaintiffs  were  the  beirs,  and  allei^ed  two 
defenses, — tbe  Srat,  tbat  Baclcdahl  bad 
been  suspended  for  non-payment  of  an  as- 
fleasment;  second,  tbat  he  bad  been  sus- 
4>ended  for  non-payment  of  dues.  When 
the  trialcoiumenced,  plaintiffs  moved  tbat 
•defendant  be  required  to  elect  between 
t  these  two  defenses  relating  to  non-pay- 
ment, on  the  ground  that  they  wei-e  in- 
consistent. The  test  of  consistency  in  two 
defenses  is,  can  the  facts  pleaded  in  both 
.be  true?  If  so,  then,  ulthuugb  either  be- 
ing proved,  proof  of  the  other  may  be  un- 
jiecessary,  tbey  are  not  inconsistent.  As 
tbe  two  suspensions  alleged  in  the  answer 
■were  at  different  times,  for  different  causes, 
>elTected  in  different  ways,  and  having  dif- 
ferent consequences,  the  last  in  point  of 
•time  being  more  comprehensive  than  the 
•other,  and  as, notwithstanding  theearlier, 
the  defendant  might  have  made  tbe  later 
suspension,  they  were  nut  inconsistent. 
The  verdict  was  for  defendant.  Each  par- 
ty claims,  in  effect,  to  have  been  entitled 
'to  a  direction  from  tbe  court  for  a  verdict. 
As  it  is  necessary  to  reverse  tbe  order  de- 
nying a  new  trial,  we  will  not  consider  in 
<letail  tbe  24  assignments  of  error,  many 
■of  them  unfounded,  bat  will  refer  only  to 
some  general  questions,  which,  in  all  prob- 
.ability,  will  arise  on  a  second  trial. 

1.  To  prove  that  plaintiffs  were  sole 
Jieira  of  Backdabl,  tbey  offered  in  evidence. 

the  decree  of  the  probate  court  distribut- 
ing hia  estate.    This  was  properly  exclud- 

•ed,  for  while  binding,  as  to  tbe  matters 
adjodicated,  upon  the  parties  to  the  ad- 

.  ministration  proceedings,  it  was  no  evi- 

-dence  of  tbe  facts  on  which  it  was  based 

.against  a  strang^er  to  such  proceedings,  as 
was  this  defendant.   To  prove  tbey  were 

•socb  beirs,  plaintiffs  further  offered,  and 
the  court  admitted,  tbe  testimony  of  a 
witness  whose  only  knowledge  in  refer- 

•ence  to  the  subject  bad  been  derived  from 
his  acquaintance  with  the  family  and  with 
Backdabl,  the  witness  and  tbe  latter  re- 
siding in  this  country,  the  plaintiffs   in 

-iiweden.  Although  tbat  sort  of  evidence 
Is  in  tbe  nature  of  hearsay,  is  based  on 
hearsay,  it  is  admissible  from  necessity,  be- 

.cause  many  times  lu  no  other  way  could 
relationship  be  shown  but  by  proof  that 
relationship  in  and  to  a  particular  family 
was  recognised  by  the  members  of  the 
family.  lGreenl.Ev.|106.  When  such  tcs- 
tlDiony  is  introduced,  it  is  for  the  Jury  to 
determine,  from  the  extent  of  tbe  wlt- 
neas'  acquaintanceship  with  the    family 

:and  bis  opportunities  forknowingtbat  its 
members  recognised  the  particular  person 

.as  a  member,  what  weight  to  give  it.  In 
this  Instance,  at  least,  the  tesclniony  of 
tbe  witness  made  a  prima  fade  case  for 

■tbe  plaintiffs  on  the  question  of  kinship. 

2.  There  was  n  contest  on  the  evidence 


as  to  the  making  and  notice  to  Backdabl 
of  the  assessment  for  non-payment  of 
which  the  suspension  set  out  as  a  first  de- 
fense was  alleged.  It  appears  from  the 
conntitution  of  defendant  that,  when  a 
member  entitled  to  participate  in  the  bene- 
ficiary fund  dies,  the  subordinate  lodge  to 
which  be  belonged  is  to  notify,  by  a  pre- 
scribed form  of  death  notice,  the  grand  re- 
corder of  defendant  lodge,  who,  on  tbe 
first  day  of  the  following  month,  is  to  no- 
tify each  subordinate  lodge.  It  is  then  the 
duty  of  the  latter  to  forward  to  tbe  grand 
recorder  the  beneficiary  fund  on  hand  in 
such  lodge,  (the  sum  being  one  dollar  for 
each  certificate,  and  such  sums  as  may 
have  l>een  received  for  certificates  re- 
newed,) and  then  to  make  an  assessment 
of  one  dollar  upon  each  member  holding  a 
certificate.  An  officer  of  the  subordinate 
lodge,  called  a  "financier, "  is  to  send  writ- 
ten or  printed  notice  of  the  assessment  to 
each  member  assessed,  and,  upon  tbe  fail- 
ure of  any  member  within  the  specified 
time  to  pay  his  assessment,  he  forieits  all 
rights  under  his  certificate.  The  financier 
is  required  to  keep  a  book  wherein  all' as- 
sessments for  the  beneficiary  fund  shall  be 
entered  against  each  member  holding  a 
valid  certificate.  He  Is  also  required  to 
furnish  the  recorder  of  tbe  lodge  the  names 
of  members  in  arrears  upon  assessments, 
and  the  recorder  Is  to  place  these  names 
on  the  minutes  of  tbe  lodge,  and  to  mark 
the  certificates  of  such  members  as  sus- 
pended on  the  certificate  registry  book. 
So  far  as  tbe  return  in  this  case  shows,  no 
form  or  mode  of  making  an  assessment  is 
prescribed,  and  no  record  thereof  required 
to  be  made,  except  by  the  financier  in  the 
book  kept  by  bim.  To  fix  a  member's 
duty  to  poy  an  assessment,  these  are  the 
essential  things:  A  death  by  reason  of 
which  an  assessment  maybemade;  notice 
of  tbe  death  to  the  grand  recorder;  the 
notice  before  mentioned  to  the  subordinate 
lodge:  an  assessment  in  fact;  and  notice 
thereof  l>y  tbe  financier  to  tbe  member. 
As  tbe  dnty  to  make  tbe  assessment  is  im- 
perative, and  no  form  or  mode  of  making 
it  is  prescribed,  and  no  record  of  it  is  re- 
quired to  be  kept,  except  in  the  financier's 
book,  it  is  not  necessary  that  such  nsscoo 
ment  be  formally  made  by  tbe  lodge,  or 
that  it  be  entered  in  the  lodge  minntes, 
though  that  wonld  doubtless  Ira  the  bet- 
ter way  of  preserving  evidence  of  tbe  fact. 
Hence  such  assessment  may  be  proven  by 
parol,  and  the  evidence  of  it  produced  np- 
on  this  trial  was  suQcient  to  go  to  the 
Jury. 

8.  And  so  was  the  testimony  as  to  the 
sending  of  notice  to  Backdabl.  The  finan- 
cier, whose  duty  It  is  to  forward  no- 
tices, could  not  and  would  not  testify, 
positively  and  specifically,  that  be  mailed 
a  notice  to  Backdabl,  but  he  swore  to 
sending  notices  of  this  particular  aRsess- 
ment  to  all  of  tbe  members  of  the  lodge,  as 
he  supposed,  and  as  he  evidently  intended 
to  do,  including  notice  to  Backdahl.  "It  be 
was  not  overlooked. "  From  this  tbe  jury 
might  find  that  notice  was  sent  to  Back- 
dahl. Skllbeck  v.  Oarbeck.  7  Q.  B.  846; 
Ward  V.  Londesborougb.  12  C.  B.  252;  1 
Greenl.  Ev.  §40;  2  Whart.  Ev.  S  1330. 

4.  Bot  there  was  not  sufficient  evidence 


Digitized  by^OOQlC 


456 


NORTHWESTERN  BEPOETEH,  Vol.  48. 


(Minn. 


to  go  to  the  ]aT7  an  to  the  snspension  for 
non-payment  of  daes,  alleged  in  the  sec- 
ond detenae,  and  the  conrt  erred  In  refus- 
ing an  Instruction  requested  by  the  plain- 
tiffs that  the  second  defense  had  not  been 
made  ont.  In  Scheufler  v.  This  Defendant, 
(Minn.)  47  N.  W.  Rep.  799,  we  Had  for  con- 
sideration those  provisions  of  defendant's 
constitution  which  provide  for  suspen- 
sion for  non-payment  of  assessments  and 
suspension  tor  non-payment  of  dues.  It 
was  held  that  the  former  operate  ipao  fac- 
to upon,  default  of  the  member,  and  with- 
out any  action  on  the  part  of  the  lodge,  or 
of  any  ofilcer  thereof,  while  the  latter  re- 
quire the  action  and  determination  of  the 
lodge  or  an  officer  thereof.  In  other 
words,  that  a  failure  to  pay  an  assess- 
ment of  itself,  and  without  further  cere- 
mony, suspends  the  member,  while  a  fail- 
ure to  pay  dues  gave  cause  for  suspension 
only,  and,  as  suspension  for  non-poyment 
of  dues  is  In  the  nature  of  a  forfeiture,  the 
lodge  cannot,  under  its  constitution,  de- 
clare It  without  notice  to  the  member, giv- 
ing him  an  opportunity  to  be  heard  In  op- 
gosltlon.  There  was  no  testimony  tend- 
ig  to  show  such  notice  or  opportunity. 
6.  It  was  claimed  upon  the  trial  of  the 
case,  as  well  as  upon  tlie  argument  of  this 
appeal,  that  Backdahl  had  voluntarily 
withdrawn,  bad  discontinued  his  connec- 
tion with  the  subordinate  lodge.  The  evi- 
dence prodnced  in  support  of  this  claim  was 
abundant,  but  such  a  defense  was  not  al- 
leged in  the  answer,  and  there  is  nothing 
in  the  settled  case  Indicating  that  plaintiffs 
consented  to  try  such  defense,  although 
not  pleaded.  However,  all  of  tbetestiniony 
which  was  received  bearing  upon  the 
question  was  admissible  and  pertinent 
upon  thedefense  of  suspension  for  non-pay- 
ment of  the  assessment,  alleged  in  the  first 
defense.    Order  reversed. 

yANDBRBCKaB,  J.,  absent  on  acconnt  of 
sickness,  took  no  part.  MrrcHRT.!.,  J., 
not  being  present  when  this  decision  was 
made  and  filed,  did  not  participate. 


Lbb  et  al.  T.  Fletcbeb  et  a/. 

(aupreme  Court  of  Minrusota.   A^l  8, 18B1.) 

DauYiBT  OF  Dbvd— VALiDirr  or  Hobtoasb— 
New  TriaIt— AsmssioNS. 

1.  No  particular  form  or  oeremony  Is  eM«ii- 
tial  to  conatitate  th«r  delivery  of  s  deed.  Manual 
possession  thereof  by  the  grantee  is  not  necessary, 
whether  there  has  been  a  delivei7  depends  upon 
the  intent  of  the  grantor,  and,  if  his  intent  to 
deliver  is  apparent,  delivery  for  record,  although 
not  known  by  the  grantee,  is,  if  followed  by  bis 
assent,  good  delivery. 

3.  The  validity  of  a  mortgage  does  not  de- 
pend upon  the  description  of  the  debt,  nor  upon 
the  form  of  the  indebtedness:  it  depends  rattier 
upon  the  existenoe  of  the  debt  it  was  given  to  se- 
cure. It  may  be  valid  without  a  note  or  bond, 
although  it  purports  to  secure,  and  substantially 
describes,  a  note  or  bond.  The  true  state  of  the 
Indebtedness  need  not  be  disclosed  by  the  instru- 
ment, but  In  oases  free  from  fraad  maybe  shown 
by  parol. 

8.  It  being  evident  that  a  claim  asserted  to 
certain  real  property  by  one  of  two  defendants 
was  admitted  by  the  plaintiffs  to  be  as  deter- 
mined upon  the  trial,  it  was  error,  as  to  such  de- 
fendant, for  the  court  below  to  grant  plaintiffs' 
motion  for  a  new  trial. 
{Syllabus  by  the  Court.) 


Appeal  bt>m  district  court,  Hennepin 
county;  YonNO,  Judge. 

Gttailaa,  Belden  &  Willard,  for  appel- 
lants. Little  &  Naun,  (M.  B.  Kooa,  of 
counsel,)  for  respondents. 

CoLUNB,  J.  This  was  an  action  to  de- 
termine adverse  claims  made  by  the  de- 
fendants to  lots  4  and  6,  block  34,  in  one 
of  the  additions  to  St.  Anthony,  in  the  act- 
ual possession  of  plaintiffs.  The  defend- 
ant Oilfillan  disclaimed  any  interest  in  lot 
4,  but  set  up  a  counter-claim  of  title  to  an 
undivided  half  of  lot  5.  The  referee,  by 
whom  the  case  was  tried,  found  him  to  be 
the  owntfr  of  such  undivided  half,  and  this 
seems  to  be  conceded  by  all  parties.  The 
defendant  Llbby  was  not  served  with  the 
summons,  nor  did  she  appear  on  the  trial. 
The  issues  raised  by  the  answer  of  d^nd- 
ant  Fletcher  were  passed  upon  by  the  ref- 
eree, who  ordered  Judgment  on  bis  findings 
of  fact  against  the  plaintiffs,  and  from  an 
order  of  the  district  court  granting  a  new 
trial  the  answering  defendants  Oilfillan 
and  Fletcber  appeal.  There  was  but  lit- 
tle dispute  over  the  facts.  Plaintiffs  have 
the  legal  title  to  that  portion  of  the  prop- 
erty not  owned  by  the  defendant  Oilfillan, 
having  derived  tlielrtltlefrom  a  purchaser 
at  a  sale  made  by  the  administrator  ol 
the  estate  of  James  A.  Lennon,  deceased. 
Lennon  was  the  owner  in  fee  on  Jnly  10, 
1877.  He  was  then  Indebted  to  thedefend- 
nnt  Sarah  Llbby,  in  tbe  sum  of  9700,  at 
least.  Miss  Llbby  was  not  then  in  the 
state  of  Minnesota,  her  residence  being  in 
Massacbusetts.  On  the  day  last  men- 
tioned Lennonexecnted  and  acknowledged 
a  mortgage  In  due  form  upon  this  and 
other  real  property  to  defendant  Llbby, 
to  secure  the  payment  to  her,  as  was 
therein  stated,  of  tbe  sum  of  95,000,  accord- 
ing to  the  conditions  of  bis  promissory 
note  of  even  date.  On  the  morning  of 
July  12th,  Lennon  left  this  mortgage  with 
the  register  of  deeds  at  his  oCDce,  with  in- 
structions to  place  the  same  upon  record, 
which  was  done.  He  gave  no  instructions 
as  to  a  disposition  of  the  Instrument 
when  recorded.  In  the  afternoon  of  the 
same  day  Lennon  took  his  own  life.  There 
had  never  been  any  agnfeement  between  him 
and  Miss  Llhby  that  she  should  be  secured 
by  a  mortgage,  nor  did  tbe  mortgagee 
know  of  the  existence  of  tbe  mortgage 
until  some  days  after  Lennon  had  snirid- 
ed;  nor  was  there  a  note  for  any  amount 
executed  by  talm  to  Miss  Llbby.  In  tbe 
year  1878  the  attorney  for  the  mortgagee 
obtained  pussesslon  of  the  recorded  mort- 
gage for  her.  It  having  previously  been  in 
the  hands  of  the  administrator  before  men- 
tioned. The  defendant  Fletcher  is  the 
owner  and  holder  of  the  mortgag:e,  hav- 
ing purchased  the  same  from  defendant 
Llbby,  and  it  was  this,  mortgage  interest 
which  he  asserted  against  the  plaintlRs* 
claim  of  title  in  fee  to  the  real  property  de- 
scribed in  the  complaint.  For  several 
years  prior  to  hie  decease  Lennon  and 
Miss  Llbby  had  been  engaged  to  be  mar- 
ried. During  this  engagement,  at  various 
times,  she  had  sent  him  money  to  invest 
tor  her.  He  had  accounted  for  this  money 
in  part;  the  indebtedness  referred  to  was 
for  tbe  balance.    Tbe  referee  found  that 
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when  Lennon  executed  the  mortgage  he 
tetended  toKlvetoMlas  Libby  the  differ- 
ence  between  the  amonnt  of  such  Indebt- 
udnesa  (theexactamoant  not  belngfound) 
and  the  sam  of  $5,000;  and,  further,  that 
be  intended  to  thnsaecnre  to  her,  by  means 
of  the  mortgaKu,  the  amount  of  his  debt 
and  the  amount  of  his  gift.  Ab  a  conse- 
quence, the  referee  held  and  declared  the 
morteage  to  be  a  valid  Hen  on  plaintiffs' 
lots  tntbesnmof  f6,000,wlth  interest  from 
date.  It  is  this  finding  and  conclnslon 
which  we  shall  consider,  principally,  as  was 
the  case  In  the  district  court  when  pass- 
ing upon  the  motion  for  a  new  trial. 

It  was  contended  by  the  plaintiffs  that 
the  mortgage  did  not  constitute  a  lien  for 
any  Bum  wbatMOerer  upon  their  property 
for  two  reasons:  J^Yrot,  Itwas  never  de- 
livered to  the  mortgagee;  and,  second, 
that,  as  the  note  therein  described  was 
not  made  by  the  mortgagor,  and  the  in- 
debtedness therein  mentioned  never  exist- 
ed, the  instrument  itself  must  necessarily 
be  invalid,  and  of  no  effect.  To  render  the 
mortgage  effectual  there  must  have  been 
an  actuator  constructive  delivery  ot  the 
same  to  the  mortgag:ee,  prior  to  the  deatli 
of  the  mortgagor.  There  was  no  actual 
delivery  in  this  case;  but  the  mortgagor, 
Lennon,  owed  Miss  Libby,  the  woman  to 
whom  he  was  engaged,  on  account  of  mon- 
fy  which  she  had  sent  him  to  invest,  and 
which  be  may  have  used  in  the  purchase 
of  the  property  in  question.  She  wcw 
some  distance  from  him,  residing  in  the 
state  ot  Massachusetts.  With  much  care 
he  prepared  with  his  own  hands  a  mort- 
gage. In  which  she  was  named  as  mort- 
gagee, upon  this  and  other  real  property, 
to  secure  the  payment  ot  a  note,  never  ex- 
ecuted, for  a  much  larger  sum  than  the 
amount  uf  his  debt.  A  few  hours  before 
he  killed  himself,  and,  undoubtedly, in  con- 
templation of  the  act,  he  took  this  instru- 
ment to  the  proper  office,  and  gave  it  to 
the  register  of  deeds,  with  directions  to 
record  the  same  at  his  expense.  When  he 
placed  the  mortgage  in  the  hands  of  the 
officer  for  record  it  was  clearly  his  inten- 
tion to  do  all  that  he  could,  under  the  cir- 
cumstances, towards  delivering  it,  to  put 
it  beyond  his  own  control,  for  the  benefit 
of  the  mortgagee.  No  particular  ceremo- 
ny is  essential  to  the  delivery  of  such  an 
Instrament.  It  may  consist  in  an  act 
without  words,  or  in  words  without  any 
art.  Manual  possession  of  a  deed  by  the 
grantee  is  not  necessary.  Whether  there 
has  been  a  delivery  to  him  depends  upon 
the  intent  of  the  grantor;  and,  it  such  an 
intent  is  manifest,  delivery  for  record,  al- 
though not  known  ^y  the  grantee,  is,  if 
followed  by  his  assent, — as  was  the  case 
here, — a  good  delivery.  Stevens  v.  Hatch, 
«  Minn.  64,  (Gil.  19;)  Gaston  v.  Merrlam, 
38  Minn.  271.  22  N.  W.  Rep.  614 ;  Conlan  v. 
Grace.  S6 Minn.  276, 80  N.W.  Rep.  880 ;  Nazro 
▼.Ware,38Mlnn.443.88N.  W.Rep.359.  The 
finding  of  the  referee  as  to  delivery  of  the 
mortgage  was  abundantly  supported  by 
the  testimony.  But  there  was  no  note  of 
any  description  executed  by  Mr.  Lennon. 
A  note  corresponding  with  that  descritked 
in  the  mortgage,  had  such  aonebeenmade. 
might  have  been  evidence  ot  his  intent  to 
present  the  amount  thereof  to  Miss  Libby, 


or  of  his  Intentto  give  to  her  the  diflereace 
between  the  amount  of  his  indebtedness 
and  the  sum  of  $5,000.  It  may  have  been, 
as  determined  by  the  referee,  that  Mr. 
Lennon  intended  this  difference  as  an  out- 
right gift  to  Miss  Libby,  but  there  was  no 
evidence  ot  such  an  intent.  As  was  said 
by  the  court  below  when  granting  the 
motion  for  a  new  trial,  such  a  purpose 
rested  wholly  in  conjecture.  The  gift,  if 
really  contemplated,  was  never  made;  U 
intended,  it  was  nnexecnted,  and  hence  in- 
valid. But  from  the  facts  which  did  ap- 
pear on  the  trial  It  might  fairly  be  assumed 
that,  although  the  mortgagor  failed  to 
make  a  note  corresponding  with  that  de- 
scribed by  him,  or  for  the  amount  of  bis 
actual  indebtedness,  be  Intended  to  secure 
his  creditor  for  that  amount,  whatever  it 
may  have  been.  A  note  for  the  amount 
he  owed,  or  even  for  a  greater  sum,  would 
not  have  added  to  his  indebtedness  as 
Boch.  It  would  have  been  evidence  of  it 
only.  And  if  it  Batisfactorlly  appeared 
that,  when  giving  the  mortgage,  it  was 
the  purpose  of  the  maker  to  secure  his 
debt,  the  non-execution  of  a  note,  or  the  ex- 
ecution of  a  note  for  a  larger  or  smaller 
sum,  would  not.  In  the  absence  ot  fraud, 
Invalidate  the  security.  The  validity  of 
a  mortgage  does  not  depejid  upon  the  de- 
scription ot  the  debt,  nor  upon  the  form  ol 
the  indebtedness;  it  depends  rather  upon 
the  existence  of  the  debt  It  was  given  to 
secure.  It  may  be  valid  without  any  note 
or  bond,  although  it  purports  to  secure  a 
note  or  bond,  and  substantially  describes 
it.  Jones,  Mortg.  g  85S,  and  cases  cited  in 
notes.  The  true  state  of  the  indebtedness 
need  not  be  disclosed  by  the  instrument 
itself,  but,  in  cases  tree  from  fraud,  may  be 
shown  by  parol.  In  such  cases  the  valid- 
ity of  the  mortgage  is  not  affected  by  the 
fact  that  it  was  given  for  a  larger  sum 
than  that  actually  due,  or  that  its  condi- 
tion misrepresents  the  obligation  or  liabil- 
ity in  tact  secured  or  intended  to  be  se- 
cured. Nazro  v.  Ware,  supra,  and  cases 
cited.  To  the  extent  indicated,— that  Is, 
to  the  amount  actually  due  the  mort- 
gagee when  the  mortgage  was  executed, — 
it  was  and  Is  a  valid  Hen  upon  the  real  estate 
covered  thereby.  Had  this  amount  been 
found  by  the  referee,  so  that  a  Judgment 
on  such  finding  could  have  been  ordered, 
or  bad  he  simply  declared  that  to  this  ex- 
tent the  mortgage  was  a  lien,  leaving  the 
amount  to  be  subsequently  ascertained  in 
an  action  brought  by  defendant  Fletcher 
to  forecloseor  by  plaintiffs  to  redeem,  and, 
in  addition,  ordered  Judgment  for  the  de- 
fendants,— as  he  did, — a  new  trial  would 
have  been  unnecessary.  But  the  referee 
erred  In  finding  as  a  fact  that  the  mort- 
gage was  Riven  not  only  to  secure  the 
amount  of  Lennon's  indebtedness  to  Miss 
Libby,  but  also  to  secure  to  her  as  a  gift 
Che  sum  In  excess  ot  the  indebtedness  up 
to  95,000;  and  also  erred  in  his  conclu- 
sion ot  law  that  to  the  amount  ot  f5,000, 
with  interest,  the  instrument  in  question 
was  a  valid  mortgage  on  plaintiffs'  proper- 
t.T.  It  permitted  to  stand  without  objec- 
tion, such  a  finding  would  conclude  the 
plaintiffs  upon  the  fact,  and  on  the  conclu- 
sion ot  law,  as  found  by  the  referee,  Judg- 
ment could  be  entered  fixing  the  amount 
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of  the  lien.  Tlie  queetion  would  then  be 
res  Hdjudtcata.  Tlie  dietrict  court  was 
correct  in  grantint;  the  plalntlfiB  a  new 
trial  as  to  defendant  Fletcher,  the  sole 
owner  and  holder  of  the  mortgage.  The 
defendant  GUflUan  claims,  however,  that 
as  to  him  the  order  must  be  reversed.  In 
his  answer  be  bad  alleged  ownership  in 
fee  to  an  undivided  half  of  one  of  these  lots, 
and  had  disclaimed  all  interest  in  the  bal- 
ance ot  the  property.  AVhen  proving  their 
case  plaintiffs  made  no  attempt  to  show 
that  they  were  the  owners  of  this  undi- 
vided half,  and  immediately  upon  resting, 
stipulated  that  it  was  owned  In  fee  by  Gil- 
6Iian.  Tbe  referee  so  found,  ordering 
judgment  In  his  favor  as  to  an  undivided 
hair,  and  no  one  seems  to  question  the  cor- 
rectness ot  this  finding  and  conirlusion. 
But,  notwithstanding  this,  the  plaintiffs' 
motion  was  for  a  new  trial  as  to  both  de- 
fendants, and  it  was  this  motion  which 
was  granted.  Tbe  motion  as  to  Gilflllan 
may  have  been  inadvertently  made  by 
counsel  for  respondents,  and  we  have  no 
doubt  that  tbe  court  below  overlooked 
the  situation  with  respect  to  him,  but  the 
fact  remains  that  to  avoid  a  new  trial  he 
has  been  obliged  to  appeal  from  tbe  order. 
It  was  not  incumbent  upon  blm  to  ask 
that  tbe  order  be  modified  by  the  district 
court.  Tbe  order  appealed  from  is  re- 
versed as  to  defendant  QllfiUan.  As  to 
the  defendant  Fletcher  it  is  affirmed. 

Vakdkrbcroh,  J.,  took  no  part  in  this 
case.  MiTCBRivL,  J.,  being  absent  when 
this  decision  was  made  and  filed,  did  not 
participate  therein. 


LocKwoon  v.  BocE. 
(Su2>reme  Cowrt  nf  Minneaota.    April  8, 1891.) 
APPBAI.ABLB  Oaoaiia. 
An  appeal  will  not  lie  from  an  order  of  the 
district  court  refnting  to  vacate  and  set  aside 
its  order  previonsly  made  for  Judgment  on  the 
pleadings. 
(Sl/Uotma  by  th«  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty ;  Krrr,  Judge. 

Browo<£ScZirM(/er,forappellant.  Strtag- 
er  A  Seymour,  for  respondent. 

Collins,  J.  This  appeal  Is  from  two  or- 
ders of  the  same  import  practically,— -one 
being  an  order  for  Judgment  on  the  plead- 
ings, in  plaintiff's  favor;  the  other,  an  or- 
der refusing  to  set  it  aside.  The  respond- 
ent moves  to  dismiss  on  the  ground  that 
neltber  of  said  orders  is  appealable.  It  is 
well  settled  that  the  first-mentioned,  or- 
dering Judgment  on  the  pleadings,  is  not. 
Lamb  v.  McCanna,  14  Minn.  618,  (Oil.  385.) 
The  one  subsequently  made,  whereby  de- 
fendant's motion  to  vacate  a  non-appeal- 
able order  was  denied.  Is  clearly  within 
the  rule  stated  in  Brown  v.  Manufactur- 
ing Co..  44  Minn.  S22,  46  N.  W  Rep.  560,  and 
the  appeal  must  be  dlpmlssed.  The  mo- 
tion to  vacate  and  set  aside  tbe  order  for 
Judgment  was  superfious,  and,  if  an  ap- 
peal could  be  permitted  from  an  order  de- 
nying sucb  a  motion,  there  would  exist  no 
possible  reason  for  making  or  adhering  to 
the  rule  established  in  Lamb  v.  McCanna, 
supra.    Appeal  dismissed. 


Vanderbusgh,  J.itook  nopart.  Mitch- 
ell, J.,  absent  when  this  dedsluii  was 
made  and  filed,  took  no  part. 


Rbtnolds  t.  St.  Paul  Thobt  Co.  at  td. 
{Snyreme  Court  of  Minnesota.    April  8, 1891.) 

KaDSllPTIOS— SPXOIFIO  PuRPOaiLLIiO— Byidenct. 

Tbe  testimony  in  this  case,  which  was 
brought  to  compel  the  oonveyauoe  of  real  prop- 
erty by  an  administrator,  examined,  and  held  to 
have  fully  jastifled  a  finding  that  plaintiff  had 
no  cause  of  action. 
ISyUabua  by  the  Court) 

Appeal  from  district  coart,  Ramsey  coun- 
ty; Otis,  Judge. 

W.  U.  TowDsend,  for  appellant.  Cbaa. 
N.  Bell  and  Qeorge  E.  Badd,  for  respond- 
ents. 

Collins,  J.  On  the  16tb  day  ot  Novem- 
ber, 1886.  the  lateE.  C.  Palmer  held  a  mort- 
gage, executed  by  tbe  plaintiff,  as  owner 
in  fee,  upon  tbe  real  property  described  In 
tbe  complaint  herein.  A  prior  mortgage 
upon  the  same  premises  had  that  day  been 
foreclosed  by  sale  under  a  power,  and  the 
usual  certificate  of  sale  executed  and  de- 
livered to  the  purchcser.  On  January  17tb 
following.  Judge  Palmer  duly  procured 
an  assignment  of  said  certificate  to  him- 
self, and  held  thesame  when  the  year  of  re- 
demption expired, — November  17,1887.  He 
was  then  absent  from  the  state  on  account 
of  ill  health,  never  returned,  and  died  in- 
testate In  the  state  of  Georgia,  In  March, 
1888.  On  tbe2lBt  day  ot  November,  1887,— 
a  few  days  after  the  expiration  of  the  pe- 
riod of  redemption  from  the  sale  under  the 
power,— the  plaintiff  paid  over  to  one 
George  a  sum  in  excess  of  the  amount  due 
upon  tbe  certificate  of  sale  and  upon  tbe 
notesecured  by  his  own  mortgage  to  Judge 
Palmer,  and  an  amount  which  had  been 
paid  by  the  latter  as  taxes  on  the  prem- 
ises, which  sum  was  deposited  In  bank  to 
the  credit  of  Judge  Palmer,  and  a  recdpt 
given  by  George,  of  tbe  nature  hereinaft- 
er mentioned.  This  payment  was  made 
under  a  claim  that  George  was  the  general 
agent  and  representative  of  Palmer,  and 
that  the  latter  had  procured  an  assign- 
ment of  tbe  certificate  by  virtue  of  a  ver- 
bal agreement  between  plaintiff  and  himself 
that  he  should  obtain  the  same,  and  al- 
low plaintiff  to  redeem  after  tbe  expiration 
of  the  period  of  redemption,  and  at  any 
time  before  the  premises  had  been  sold  by 
Palmer.  The  object  ol  this  action,  as  in- 
dicated by  the  demand  for  relief  found  in 
tbe  complaint,  was  to  authorise  and  com- 
pel the  administrator  to  Convey  the  prem- 
ises in  question  to  the  plaintiff,  free  and 
clear  ot  all  claims  and  Incumbrances. 
Judgment  was  ordered  for  tbe  defendants 
in  the  court  below.  The  appeal  is  from 
an  order  refusing  a  new  trial,  tbe  main  as- 
signment of  error  being  that  the  court 
erred  in  its  findings  of  fact.  The  respond- 
ents raise  several  questions  In  respect  to 
the  relief  demanded  in  the  complaint  and 
to  the  nature  of  the  relief  plaintiff  might 
be  entitled  to  if  tbe  allegations  of  his  com- 
plaint bad  been  established;  also  as  to 
the  sufficiency  ot  appellant's  aHslgnments 
of  error.    But  we  do  not  care  to  spend 
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any  time  In  considering  either  of  these 
poinUi,  for  opon  an  examination  of  the 
testimony  produced  by  plaintiff  upon  the 
trial  It  is  obrlouB  that  he  failed  to  make 
CD  t  a  case  entitling  him  to  relief  of  any 
description.  This  may  have  been  be- 
cause his  testimony  in  regard  to  the  ver- 
bal  agreement  with  Judge  Palmer  was  in- 
admissible by  reason  of  the  statute,  which 
prohibited  him  from  stating  the  conversa* 
tions  between  them.  Whatever  the  cause 
for  this  fatlare  of  proof,  the  tact  remains 
that  there  was  no  testimony  which  would 
have  justified  a  finding  that  Palmer  occu- 
pied towards  plaintiff  any  other  relation 
than  that  of  a  mortgagee,  who  had  prop- 
erly procured  an  assignment  of  a  sheriff's 
certiflcate  delivered  to  the  purchaser  upon 
the  foreclosnre  of  a  prior  mortgage  by  ad- 
vertisement, or  that  any  agreement  in  re- 
spect to  obtaining  the  assignment,  or  as 
to  a  redemption  from  the  sale,  had  ever 
been  entered  into  by  the  parties.  The  only 
testimony  which  in  the  slightest  tended  to 
establish  appellant's  contention  was  that 
of  the  witness  George,  who  repeated  cer- 
tain statements  made  to  him  by  Jndge 
Palmer,  about  the  time  of  the  assignment. 
This  testimony  was  altogether  too  scant 
and  Indefinite  to  be  of  value.  At  most  the 
Judge  said  to  the  witness  in  casual  con- 
versation that  he  had  taken  an  assign- 
ment of  the  certificate  to  protect  himself 
and  appellant  until  the  latter  should  pay 
his  mortgage  debt.  In  such  statements 
there  was  nothing  which  would  prove  an 
agreement  between  Palmer  and  appellant 
of  the  nature  claimed  by  the  latter,  and  of 
course  it  was  incumbent  upon  him  to 
show  the  existence  of  the  agreement  by 
competent  and  convincing  proof.  The 
witness  George  did  not  pretend  to  have 
any  knowledge  of  the  affair  except  such  as 
he  had  gathered  from  the  references  inci- 
dentally made  thereto  by  Judge  Palmer  in 
his  life-time;  and  that  these  had  no  signifi- 
cance, and  were  of  no  consequence,  is  evi- 
denced by  the  wording  of  the  receipt  given 
by  the  witness  to  appellant  on  the  day  the 
so-called  redemption  money  was  paid  over 
and  deposited  In  the  bank.  This  receipt  ex- 
pressly provided  that  the  deposit  in  bank, 
to  Palmer's  credit,  was  at  appellant's  risk, 
and  that,  if  the  former  did  not  accept  the 
money,  app<dlant  should  look  to  him,  and 
not  to  the  receiptor,  tor  its  return.  The 
appellant  argues  at  length  that  he  Is  enti- 
tled to  the  relief  demanded  because  the 
amount  of  money  deposited— placed  to 
Palmer's  credit  as  before  stated— has  not 
been  returned  to  him.  It  was  appellant's 
deposit,  in  fact,  made  without  Palmer's 
consent  or  knowledge.  George  had  no  an- 
thority  to  receive  it  for  the  purpose  indi- 
cated, nor  did  he  pretend  to  have.  On 
the  contrary,  he  disavowed  having  such 
authority  in  bis  receipt  for  the  money.  Im- 
mediately upon  being  notified  of  the  trans- 
action by  Mr.  Geongre,  Judge  Palmer,  then 
in  Georgia,  by  a  letter  bearing  date  No- 
vember 27, 1887,  distinctly  repudiated  It, 
and  advised  George  that  he  would  not  rec- 
ognice  the  deposit.  This  letter  was  very 
soon  afterwards  shown  theappellant,  and 
he  took  a  copy  of  it.  The  writer  of  It  died 
within  six  months  afterwards.  The  ap- 
peilant.so  far  as  is  shown  by  the  record  in 


this  case,  has  made  no  claim  upon  the  de- 
cedent's estate  for  a  return  of  the  amount, 
and  while  it  Is  true  that  the  sum  deposit- 
ed has,  with  other  moneys  upon  deposit 
at  the  same  bank  to  the  credit  of  the  de- 
ceased, been  turned  over  to  the  adminis- 
trator, and  treated  as  an  asset  of  the  es- 
tate, the  responsibility  for  such  a  state  of 
affairs  rests  wholly  and  solely  with  the 
appellant.  He  certainly  has  had  abun- 
dant opportunity  to  demand  a  return  of 
the  amount,  and  to  recover  the  same, 
since  informed  that  his  right  to  redeem 
was  denied.    Order  affirmed. 

Mitchell,  J.,  being  absent,  took  no  part 
Id  the  making  and  filing  of  this  decision. 


Baubman  v.  Tillbv  et  al. 

(Su/prmne  Court  of  MUunetota.    April  8, 1891. ) 

Bekvios  or  Summons— If  utiiNO—NoN-REBiDBNT 
DsFmsANT — ^Revisw  oh  Appbau 

I.  A  non-resident  defendant  in  a  civil  ao- 
tion,  to  whom  a  oop7  of  the  summons  has  been 
mailed  at  his  known  place  of  residence  in  the 
■manner  provided  in  Qen.  Bt.  1878,  u.  66,  {  61,  has 
not  been  personally  served  with  the  sonunons, 
within  the  maanintr  of  section  60  of  the  same 
chapter,  although  he  fails  to  deny  that  be  re- 
ceived sach  Cbpy  by  due  course  of  mall. 

9.  Where,  upon  the  hearing  of  a  motion  tor 
leave  to  defend,  made  by  virtue  of  the  provisions 
of  said  section  66,  an  issue  of  fact  raised  by  the 
affidavits  of  the  respective  parties  has  been  passed 
upon  by  the  ooart  below,  Its  determination  will 
not  be  disturbed,  If  there  be  evidence  reasonably 
tending  to  support  it 
{Syllabut  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Smith,  Judge. 

Francis  O.  Burke  and  Qeo.  ii.  Bennett. 
tor  appellant.  Edward  Savage,  for  re- 
spondents. 

Collins,  J.  This  action  was  brought 
against  a  non-resident,  living  In  the  Prov- 
ince of  Ontario,  to  determine  an  adverse 
claim  to  real  property.  Service  of  the 
summons  was  made  by  pabllcation;  the 
affidavit,  previously  filed  with  the  clerk, 
showing  that  a  copy  of  the  same  had  been 
deposited  In  the  proper  post-office,  direct- 
ed to  defendant  at  bis  place  of  residence, 
as  provided  in  Gen.  St.  187^,  c.  66,  §  64. 
Within  one  year  after  entry  of  judgment, 
defendant  moved  for  leave  to  answer  and 
defend,  under  the  provisions  of  section  66, 
c.  66,  supra,  which  motion  was  granted 
upon  terms.  On  the  hearing  appellant 
contended  that  as,  beyond  dispute,  acopy 
of  the  summons  had  been  mailed  to  de- 
fendant at  his  admitted  place  of  residence, 
and  he  had  not  shown  that  it  was  not 
received,  there  had  been  personal  service 
upon  him,  and  hence  be  had  been  excluded 
from  the  rights  and  privileges  conferred 
by  section  66,  which  in  terras  affects  those 
only  who  have  not  been  personally  served. 
No  discrimination  is  made  in  section  64 
between  non-residents  to  whom  a  copy  of 
the  summons  may  be  mailed,  because  their 
places  of  residence  are  known,  and  those 
to  whom  no  copy  can  be  mailed,  because 
their  places  of  residence  are  unknown.  In 
all  of  the  cases  covered  and  provided  for 
in  section 64  theremust  besubstituted serv- 
ice,— that  Is,  by  publication  of   the  sum< 
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mons  In  the  manner  specified  in  section  65, 
—and  it  Is  by  virtue  of  this  publication 
that  tlie  court  acquires  Jurisdiction.  It  is 
of  no  consequence,  except  as  tbefact  might 
bear  upon  the  question  uf  diligence,  that 
a  copy  of  the  summons  has  been  mailed 
to  or  received  by  the  defendant  at  his 
place  of  residence  outside  of  the  territorial 
limits  of  the  state.  Evidently  section  66 
was  intended  to  cover  and  apply  to  all 
cases  mentioned  in  the  two  preceding  sec- 
tions of  chapter  66,  clearly  distinguishing 
the  proceedings  and  manner  of  service 
therein  provided  for,  from  the  p<-oceeding8 
and  service  known  as  "personal,"  wholly 
regulated  by  sections  59,  60,  62,  of  said 
chapter  66.  The  defendant,  as  a  non-resi- 
dent served  by  publication  only,  came 
within  the  terms  of  section  66,  and.  con- 
cededly,  his  proposed  answer  set  forth  a 
good  and  sulficlent  defense.  This  must  be 
treated  as  "sufficient  cause  shown"  by 
him  for  permission  to  defend.  Lord  v. 
Hawkins,  80  Minn.  73,  38  N.  W.  Rep.  689 
So  that  the  only  material  question  re- 
maining for  consideration  Is  as  to  defend- 
ant's diligence  in  making  the  application.- 
There  was  a  sharp  conflict  In  the  affidavit 
made  by  defendant,  and  those  introduced 
in  opposition  by  plaintiff,  over  defend- 
ant's knowledge,  or  want  of  knowledge, 
of  the  pendency  of  the  action,  months  be- 
fore Judgment  was  entered,  but  on  the  Is- 
sue thus  made  the  court  below  found  in 
favor  of  the  latter.  We  are  not  disposed 
to  contradict  the  plaintiff  when  he  as- 
serts that  upon  this  question  the  prepon- 
derance of  the  proof,  as  found  in  the  affl. 
davits,  was  with  bim,  but  it  did  not  con- 
clusively appear  that  tlie  defendant  had 
knowledge  of  the  pendency  of  the  action 
prior  to  August  12. 1890,  about  one  month 
before  the  motion  was  brought  on  for 
hearing.  He  stated  in  his  affidavit,  with- 
out equivocation,  that  be  had  no  notice 
or  knowledge  of  the  pendency  of  the  ac- 
tion until  after  said  12th  day  of  August. 
It  this  was  the  fact,  and  the  lower  court 
must  hare  so  found,  he  was  not  guilty  of 
laches,  and  was  entitled  to  answer  and 
defend.  The  conflict  of  evidence  upon  this 
point  was  particularly  within  the  purview 
of  the  court  hearing  the  motion ;  It  passed 
upon  a  question  of  fact  when  determining 
It;  there  was  evidence  on  which  its  decis- 
ion upon  the  fact  could  be  predicated ;  and 
It  Is  not  within  our  province  toreversethe 
condnsion  reached.    Order  affirmed. 

VANnERBDROH,  J.,  took  no  part  in  this 
case.  Mitchell,  J.,  being  absent  at  the 
time,  took  no  part  in  the  making  and  fil- 
ing hereof. 

In  n  Brennan's  Estate. 

GiB8o.\  et  aJ.  V.  Brennan's  Estate. 

(Supreme  Cofwrt  of  Minnesota.    April  8, 1891.) 

AFPIAIr-UETIXW — DiSCRBTION  OF  COCBT — CLIIICS 
AQAIXST  DECBDG^'TS. 

1.  This  oonrt  will  not  attempt  to  review  the 
action  of  an  inferior  tribunal  upon  a  matter 
wholly  within  its  discretion,  unless  all  of  the 
faots  and  circumstances  which  may  have  actuated 
the  court  beloiV  are  presented. 

3.  Oood  cause  must  be  shown  by  one  who 
seein  relief,  as  authorized  by  the  second  para- 
graph of  section  102,  o.  46,  Qeu.  Laws  18SS,  (the 


Probate  Code,)  from  a  tsUore  to  present  a  olsim 
against  the  estate  of  a  deceased  person  within  the 
period  of  time  originally  fixed  for  such  presenta- 
tion. With  respect  to  his  claim,  and  as  to  mat- 
ters of  form,  he  must,  at  least,  comply  with  Um 
various  provisions  of  section  101,  o.  46,  supra. 
{.ayUabui  by  the  Court.) 

Writ  of  certiorari. 

Steele  A  iZaas,  for  petitioners.  Albert  M. 
Scott,  tor  respondent. 

Collins;  J.  Writ  of  certiorari  to  the 
probata  court  tor  Ramsey  county.  fVom 
the  petition  filed  in  this  court,  and  the  re- 
turn made  by  the  probate  court,  it  can  be 
gathered  that  ime  Thomas  Brennan  de- 
parted this  life  sometime  (date  not  given) 
in  the  month  of  March,  18^;  that  there- 
after the  said  court  appointed  three  per- 
sons as  the  administrators  of  bis  estate; 
that  on  the  28th  day  of  August,  1890,  on 
the  petition  of  these  relators,  an  order  to 
show  cause  why  the  time  tor  filing  claims 
against  the  estate  of  said  deceased  should 
not  be  extended,  was  issued.  addrsMied  to 
and  served  upon  said  administrators,  and 
that  upon  a  hearing  of  said  order,  Sep- 
tember 2d,  the  petition  was  denied.  It  is 
thin  act  of  the  probate  court  which  we  are 
called  upon  to  review,  and  it  mast  be  af- 
firmed for  several  reasons.  In  the  record 
before  us,  consisting  of  the  petition  for 
the  writ,  the  writ  itself,  and  a  return 
thereto,  there  is  nothing  whatever  from 
which  we  can  learn  when  letters  of  admin- 
istration were  issued  in  the  matter  of  said 
estate,  or  when  the  time  originally  fixed 
by  the  court  In  accordance  with  the  pro- 
visions of  section  102,  c.  46,  tien.  Laws  1889, 
(the  Probate  Code,)  tor  the  presentation 
of  claims  against  tlte  estate,  expired,  or 
even  tnat  such  period  of  time  had  in  'act 
expired,  when  the  order  to  show  cause 
was  disposed  of;  for  from  the  application 
made  below,  on  which  was  based  the  or- 
der, and  from  the  petition  presented  in  this 
court,  it  might  easily  be  inferred  that  the 
petitioners  supposed  they  could  nf>t  prop- 
erly present  a  claim  growing  out  of  their 
contract  with  the  deceased  until  the  1st 
day  of  Novemt>er,  1890,  and  for  that  reason 
alone  were  desirous  of  keeping  the  matter 
open  until  that  day  should  come,  and 
thelrclaim  mature.  Upon  all  thesepoints, 
some  of  which  undoubtedly  influenced  the 
probate  court  when  it  made  an  order 
purely  discretionary,  that  court  was  fully 
advised,  and  we  ought  not  to  be  asked  to 
review  its  action,  unless  put  in  possession 
of  the  surrounding  facts  and  circum- 
stances. The  omission  to  furnish  this 
court  with  the  information  on  which  the 
court  below  acted  is  of  itself  sufficient  to 
warrant  an  affirmance  of  its  order.  It  is 
therefore  unnecessary,  but  mny  not  he  out 
of  place,  to  refer  to  some  other  matters 
which  were  apparent  in  the  probate  court, 
and  which  completely  justified  its  refusal 
to  grant  the  petltlooers'  application  for 
an  extension  of  time.  By  the  express  pro- 
visions of  section  102,  supra,  no  claim  or 
demand  against  an  estate  can  be  received 
after  the  expiration  of  the  period  of  time 
originally  fixed  therefor,  except  for  good 
cause  shuwn.  If  such  cause  be  shown,  the 
authority  rests  in  the  court,  upon  due  no- 
tice to  the  executor  or  administrator,  to 
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receive  and  pass  upon  the  claim  or  de- 
mand. When  the  court  1b  asked  to  exer- 
cise Its  discretion,  there  mast  be  presen  ted 
not  only  a  claim  or  demand  against  the 
entate,  bat  good  caase  for  opening  the  de- 
fault, and  for  relieving  the  applicant  from 
apparent  neglect,  as  well.  It  the  relief  de- 
manded be  refused,  notwithstanding  the 
requisites  above  mentioned  have  been 
scrupulously  complied  with,  this  court 
would  not  interfere  with  the  conclusion  of 
the  onehavlnK  original  Jarlsdlctlon, unless 
there  had  been  a  clear  abuse  of  its  discre- 
tion. But  neither  of  these  reQuisi  tea  was 
made  to  appear  by  the  application  on 
which  the  probate  court  acted.  Two 
claims  were  attempted  to  be  set  up,— one 
for  a  balance  which  the  petitioners  aver 
was  shown  to  be  due  them  by  the  books 
of  the  deceased,  and  the  other  growing 
oat  of  the  furnishing  of  certain  supplies  by 
the  deceased  In  his  lUe-tlmetotbe  pietltlon- 
era  in  accordance  with  the  terms  of  the 
contract  before  referred  to.  No  effort  was 
made  to  comply  with  the  provisions  of 
section  104,  c.  46,  supra,  and  nntll  this  was 
done  the  court  would  not  be  Justified  In 
either  extending  the  time,  or  in  consider- 
ing that  anydalm  or  demand  had  been 
presented  which  It  coold  receive  or  pass 
upon.  One  who  attempts  to  be  relieved 
from  a  failure  to  file  a  claim  or  demand 
against  an  estate,  as  authorised  by  the 
second  paragraph  of  said  section  102,  most, 
at  least,  comply  with  the  varlons  provis- 
ions of  section  104,  In  matters  of  form. 
Good  cause  was  not  shown,  either  in  ref- 
erence to  the  requisites  above  mentioned, 
or  with  respect  to  the  reason  why  the  pe- 
titioners had  failed  to  exhibit  their  de- 
mand against  the  estate  within  the  time 
allowed  and  fixed  by  the  court  when  It  is- 
sued letters  of  administration.  From  an 
examination  of  that  part  of  the  contract, 
before  referred  to,  which  provided  for  the 
furnishing  of  supplies  to  tlie  petitioners  at 
fair  and  reasonable  prices,  the  value  there- 
of to  be  deducted  from  the  first  payments 
due  them,  (on  the  Ist  day  of  January  of 
each  year.)  it  Is  dlfflrult  to  imagine  an  ex- 
cuse for  the  BuppoBltlon,  said  to  have  been 
Indulged  In  by  the  petitioners,  that  they 
had  no  claim  against  the  estate  nntll  the 
contract  had  been  fully  completed.  The 
probate  court  determined  the  application 
correctly.    Writ  quashed. 

MrrcBEix,  J.,  being   absent,   took   no 
part  in  the  making  and  filing  hereof. 


SwARTZ  V.  McClelland  et  al. 
(Supreme  Court  of  Nebraslia.    March  81,  1891.) 

FlUUDULKNT  CONVKTAXCES — SePABATE    PbOPBBTT 

OP  'WiFB— Homestead  Exemption. 
1.  One  H.  and  wife  In  June,  1881,  removed 
to  Vf.,  in  tbis  state,  the  wife  being  possessed  of 
about  $4,000  in  money,  which  she  permitted  her 
husband  to  deposit  in  a  bank  in  his  own  name, 
and  check  oat  at  pleasure.  H.  thereupon  pro- 
ceeded to  purchase  certain  lots,  took  a  deed  there- 
for in  his  own  name,  and  erected  thereon  a  largre 
ftame  building,  having  two  store-rooms  on  the 
ground  floor,  and  tenement  apartments  on  the  sec- 
ond floor,  some  of  which  were  occupied  by  M. 
and  wife.  In  May,  1882.  one  8.  louned  M.  tSOO 
on  a  promise  to  return  the  same  in  a  few  days. 
In  Octo^  or  November  af terwMds,  U.  and  wife 


conveyed  the  property  In  onestlan,  without  con- 
sideration, to  the  mother  of  the  wife  of  M.,  who 
afterwards  conveyed  to  said  wife,  who  now 
claims  to  own  the  same  and  as  s  homestead.  8. 
reduced  his  olalm  to  Judgment,  and,  an  ezeea- 
tion  thereon  having  been  returned  unsatisfled,  a 
creditor's  bill  was  filed  to  subject  the  property 
in  question.  Held,  that  the  equity  of  the  cred- 
itor was  superior  to  that  of  the  wife. 

2.  As  the  testimony  showed  that  the  property 
was  oooupied  as  a  tiomestead  when  the  debt  was 
oontractea,  and  still  is  so  occupied,  only  the  ex- 
cess ol  $3,000  will  be  applied  on  tile  judgment 
{.SyUabu*  by  the  Court.) 

Appeal  from  district  court,  Oageconnty ; 
Bboady,  Judge. 

A.  D.  MeC&odleBs,  for  appellant.  (F/n* 
ter  A  Knufftaan  and  Hatlett  &  Btttat,  for 
app^lees. 

Pbk  Curiam.  This  is  a  creditor's  bill 
brought  by  the  plaintiff  against  the  de- 
fendant to  subject  lots  1  and  Xin  block  32, 
In  Wymore,  to  the  payment  of  the  plain- 
tiff's Judgment.  The  court  below  found 
the  issues  in  favor  of  the  defendant,  and 
dismissed  the  action.  The  record  shows 
that  in  June  or  July,  1881,  William  H.  Mc- 
Oellund  and  the  defendant,  his  wife,  re- 
moved tu  Wymore;  that  the  defendant 
then  had  about  f 4,000  In  money,  which 
she  either  gave  to  her  hosband,  or  per- 
mitted him  to  use  as  bis  own.  He  did  use 
the  money  as  bis  own,  placed  It  In  a  bank 
In  Wymore,  and  checked  it  out  at  pleas- 
ure. Hoon  after  they  removed  to  Wymora 
he. purchased  the  lots  in  question,  and 
took  the  deeds  therefor  in  bis  own  name. 
He  thereupon,  with  the  consent  of  bis 
wife,  erected  a  frame  business  bouse  on 
the  lots  in  question.  Thi&  building  con- 
tains two  store-rooms  on  the gronndfloor 
and  a  number  of  tenement  apartments  in 
the  second  story.  McClelland  and  his 
wife  seem  to  have  lived  in  this  building, 
and  she  now  claims  the  same  as  a  home- 
stead, and  the  proof  tends  to  sustain  that 
claim.  In  May,  1S82,  McClelland,  who  bad 
been  doing  business  on  the  money  fur- 
nished  by  bis  wife,  was  apparently  In  a 
prosperous  condition,  and  his  credit  seems 
to  have  been  good.  In  May,  1882,  the 
plaintiff  loaned  W.  H.  McClelland  fSOO  for 
a  few  days.  As  the  money  was  obtained 
on  a  promise  to  repay  It  shortly,  no  note 
or  other  evidence  of  indebtedness  was 
taken,  but  the  days  passed  Into  weeks, 
nnd  the  weeks  into  months,  and  the  money 
was  not  returned.  The  plaintiff,  how- 
ever, does  not  seem  tohave  been  uneasy, 
as  McClelland  seemed  to  possess  an  abun- 
danceofpropertytopay his  debts.  There- 
fore he  took  McCIelland's  unsecured  note 
for  the  debt.  This  note  was  afterwards 
reduced  to  judgment,  and.  an  execution 
having  been  returned  uuBatisfied,  this  ac- 
tion was  bronght.  The  testimony  tends  to 
show  that  in  the  fall  of  1882  McClelland 
and  his  wife  conveyed  the  property  In 
question  to  the  mother  of  Mrs.  McClelland, 
and  that  afterwards  the  mother  con- 
veyed the  property  to  Mrs.  McClelland, 
and  she  now  claims  to  be  the  owner  un- 
der this  deed.  It  was  claimed  that  there 
was  no  intention  to  defraud  credltora  of 
W.  H.  McClelland  in  making  these  trans- 
fers, and  it  is  probable  that  such  was  the 
case.   The  effect,  however,  was  to  prevent 
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credltora  being  paid  their  jnst  deniande, 
and  the  transaction  is  therefore  f rand a- 
lent  In  law  as  to  such  creditors  who  had 
trusted  McClelland  on  the  lalth  that  be 
was  the  owner  of  tbe  property.  The 
right  of  a  wife  to  enjoy  her  separate  es- 
tate is  unquestioned.  She  may  do  basl- 
uess  in  her  own  name,  and  contract  debts 
In  relation  to  such  business,  In  the  same 
manner  as  If  she  was  unmarried.  She 
cannot,  however,  place  her  money  In  tbe 
bands  of  her  husband,  and  authorise  him 
to  do  with  It  as  he  pleases,  and  contract 
debts  on  tbe  faith  that  he  is  the  owner 
of  the  money,  and  then  claim  as  a  pre- 
ferred creditor.  Such  a  rule,  if  sanctioned, 
would  be  fraught  with  injustice.  Hon- 
esty and  fair  dealing  require,  where  the 
wife  permits  her  husband  to  use  her 
money  or  property  as  his  own,  incur  ob- 
ligations upon  the  faith  that  the  property 
belongs  tobim,  that,  as  against  sncb  cred- 
itors, tbdr  rights  are  superior  to  hers. 
This  rule  has  been  constantly  applied  by 
this  court.  Roy  v.  McPherson,!!  Neb.197, 
7  N.  W.  Rep.  878;  Early  v.  Wilson,  (Neb.) 
ante,  148.  Tbe  rule  is  particularly  appli- 
cable  in  this  case,  as  the  proof  shows  that 
the  wife  was  well  aware  that  the  bos- 
band  had  failed  in  business  more  than  once 
before  they  removed  to  Wymore.  The 
property  seems  to  exceed  in  value  the  sum 
of  f  2,000,  and  the  excess,  therefore,  so  far  as 
necessary,  must  be  applied  to  the  plaintiff's 
claim.  The  Judgment  ol  the  district  conrt 
is  reversed,  and  a  decree  will  be  entered  In 
this  court  in  conformity  to  this  opinion. 
Judgment  accordingly. 


Hammond  v.  Citt  of  Habyard. 
(Supreme  Court  cf  NAra/ika.  March  SL,  1891.) 
CoAjToiRa  Obadb  of  Streit— Lixbhitt  or  drr. 
A  city  is  liable,  ander  the  constitution  of 
this  state,  to  a  lot-owner  for  saoh  damages  as  he 
may  sustain  by  filling  In  tbe  street  In  front  of 
his  lot  above  the  level  of  the  same,  when  the 
buildings  were  erected  on  the  lot  before  any 
(trade  was  established.  Harmon  v.  City  of  Omaha, 
17  Neb.  648,  88  N.  W.  Rep.  608. 
{SyUaima  by  the  Court. ) 

Error  to  district  court.  Clay  county; 
Morris,  Judge. 

L.  P.  Crouch,  for  plaintiff  In  error.  £,69- 
lie  O.  Burd,  for  defendant  in  error. 

Cobb,  C.  J.  Tbe  plaintiff  alleges  in  his 
petition:  (1)  The  incorporation  of  the 
defendant;  plaintiff's  ownership  and  pos- 
session of  lot  No.  355  in  defendant  city; 
the  erection  thereon  by  him.  In  1879,  of  a 
brick  structure  80  feet  long  by  22  wide; 
the  arrangement  of  the  interior  thereof 
at  great  expense  for  thespecial  business  of 
a  retail  dry  goods  and  clothing  house; 
its  exclusive  use  for  that  purpose  for  a 
number  of  years  consecutively  prior  and 
np  to  tbe  date  of  this  action;  and  a 
monthly  rental  of  the  same  for  that  tim« 
of  fSO.  (2)  The  establishment  of  a  grade 
on  Clay  avenue  in  the  defendant  city;  tbe 
abutting  thereon  of  said  premises;  that 
the  grade  line  Is  16  inches  above  tbe  door- 
step of  tbe  entrance  and  floor  of  the  build- 
ing ;  the  replacement  hy  defendant,  on  or 
about  the  14tb  day  of  March,  1888,  of  the 
old  walk  in  front  of  tbe  boildlng  with  a 


new  one  14  inches  above  the  door-step  of 
the  entrance  and  the  floor  or  tbe  building; 
the  consequent  step  of  14  inches  from  the 
walk  in  front  down    into   tbe  building. 

(3)  That  he  is  damaged  by  a  lessened  val- 
ue of  tbe  property ;  the  depreciated  rental 
value  of  the  same;  from  excessive  damp- 
ness to  the  building  from  tbe  wash  of  tbe 
street;  and  the  loss  of  the  investment  in 
the  interior  arrangement  of  the  building 
for  a  dry  goods  and  clothing  busbiess. 

(4)  That  at  the  time  said  building  was 
erected  there  whs  no  established  grade  on 
said  street.  (5)  That  prior  to  the  date  of 
this  action  he  presented  to  the  connetl  of 
the  defendant  city  his  claim  for  damages  as 
aforesaid  for  the  sum  of  $1,000,  which  was 
utterly  rejected  by  them,  and  payment  re- 
fused, (tt)  That  plaintiff  is  damaged  by 
the  act  of  thedefendantcorporation  in  the 
sum  of  f  1,800.  Tbe  defendant  admits  its 
corporation;  the  establlsbment  of  the 
grade ;  tbe  ownership  and  possession  of  the 
premises  byplaiotitt:  the  impruvemeat  of 
the  street  by  defendant;  bat  denies  tbe 
damages;  alleges  a  faulty  construction  of 
tbe  building;  the  necessity  of  tbe  grade  for 
drainage  purposes,  and  Increased  facilities 
of  public  travel ;  and  that  It  is  a  benefit  to 
the  property,  and  not  a  damage.  There 
was  a  trial  to  a  Jury,  with  a  verdict "  on 
the  issues  Joined  herein  for  tbedefendant." 

Tbe  plaintiff's  motion  for  a  new  trial 
being  overruled,  the  case  Is  brought  to 
this  court  on  the  following  errors:  (I) 
The  court  erred  in  sustaining  defendant's 
objections  to  the  question :  "  The  way  it 
has  been  for  years'?"  (2)  In  sustaining 
defendant's  objection  to  the  question: 
"What  has  the  building  been  used  for?" 
fS)  In  sustaining  the  defendant's  objec- 
tion to  the  question :  "  State  whether  tbe 
party  to  whom  you  rented  it  for  thirty- 
flve dollars  took  it  or  not."  (41  In  over- 
ruling  plaintiff's  objection  to  the  question: 
"Have  you  owned  this  property  ever  since 
it  was  constructed?"  (6)  In  sustaining 
defendant's  objection  to  the  question: 
"What  rent  did  you  pay  for  that  bond- 
ing?" (6)  In  sustaining  d^endant's  objec- 
tion to  the  question :  "  How  came  you  to 
leave  that  building?"  (7)  In  sustaining 
defendant's  objection  to  tbe  question: 
"What  was  the  value  of  the  Hammond 
property— the  fair  market  value— Immedi- 
ately prior  to  the  establishment  of  that 
grade?  **  (8)  In  sustaining  defendant's 
objection  to  the  question:  "You  stated 
on  cross-examination  that  the  property 
was  unsalable.  Why  was  it  unsalable?'* 
(9)  In  overruling  tbe  plaintiff's  objection 
to  the  question :  "What  difference  is  no- 
ticeable by  the  Improvement  made  ac- 
cording to  the  grade?"  (10).  In  overrul- 
ing the  plaintiff's  objection  to  the  ques- 
tion: "Is  not  the  grade,  as  established, 
of  the  street  and  walk  necessary  to  make 
a  good  wagon-way  through  the  street  as 
now  constructed?"  (11)  In  overruling 
the  plaintiff's  objection  to  tbe  question: 
"If  the  building  was  built  twelve  and 
one-fourth  inches  higher  upon  its  founda- 
tion, in  the  first  place,  it  would  have  been 
benefited,  would  it  not,  by  the  grade?" 
(12)  In  overruling  the  plaintiff's  objection 
to  the  question:  "Was  there  any  benefits 
accruing  to  this    boildlng,  la  company 
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with  the  other  lots  apon  thta  street,  near 
It,  resnlting  from  the  efltabliahment  of  the 
grade?"  (13)  In  anstalning  defendant's 
objection  to  the  question:  "State  what 
Im  the  condition  of  the  bnilding  that  you 
oecnpy  with  reference  to  the  improved 
condition  of  the  street  as  established  by 
the  erade  December  7, 1887. "  (14)  In  sus- 
taining: defendant's  objection  to  the  qaes- 
tion :  "  What  effect  does  that  have  upon 
the  room  as  a  business  room  ?  "  (16)  In 
sustaining  defendant's  objection  to  the 
question:  "How  much  does  It  lack?"  (10) 
In  sustaining  defendant's  objection  to  the 
question:  "What  further,  it  any?"  (17) 
In  orerrnling  plaintiff's  objection  to  the 
question:  "If  the  building  was  construct- 
ed so  that  the  floor  was  even  with  the 
Sade  of  the  sidewalk  as  placed  under  the 
provemont,  would  the  grade,  as  estab- 
lished, be  a  benefit  or  an  injury  to  it?" 
(18)  In  sustaining  defendant's  objection 
to  the  question:  "State  whether  the  im* 
proved  condition  of  that  street  in  front  of 
the  Hammond  building  In  consequence  of 
the  establisbmmt  of  the  grade  Is  a  dam- 
age to  the  building  that  the  owner  sus- 
tains over  and  above  that  sustained  by 
the  other  abutting  owners."  (19)  In 
overruling  the  plalntiS's  objection  to  tbe 
question:  "Suppose  the  building  was 
twelve  and  one-fourth  inches  higher,  top, 
bottom,  and  all,— the  building,  as  it  now 
Is.  was  raised, — would  the  Improvement 
made  under  the  grade  be  a  benefit  or  an 
injury?"  (20)  In  sustaining  defendant's 
objection  to  tbe  question:  "Would  you 
consider  it  a  benefit  or  a  damage  to  this 
building  that  the  rent  should  be  lessened 
in  consequence  of  tbB  Improvement  of  the 
street?"  (21)  In  orerruUng  tbe  plaintiff's 
objection  to  the  question :  "Do  you  know 
the  height  of  the  old  building  above  tbe 
level  of  the  ground  or  prairie?"  (22)  In 
overruling  the  plaintiff's  objection  to  the 
question:  "Is  the  grade  as  eutabllsbed 
unreasonable,  or  an  extravagant  grade 
for  the  level  of  the  street  as  It  stands?" 
(28)  In  overruling  the  plaintiff's  objection 
to  tbe  question :  "Is  the  grade  of  the  road, 
or  of  the  walk,  conforming  thereto,  any- 
thing more  than  was  necessary  to  secure 
drainage  and  dry  road-way.  In  your  judg- 
ment?" (24)  In  sustaining  defendant's 
objection  to  the  question:  "Suppose  Mr. 
Hammond  could  not  occupy  the  bank 
wall  any  greater  height  than  heat  present 
occupies  It,  how  then?"  (25)  In  sustaining 
defendant's  objection  to  the  question: 
"  State  whether,  in  your  opinion,  it  adds 
to  or  detracts  from  the  building  as  a  busi- 
ness house."  (26)  In  sustaining  defend- 
ant's objection  to  the  question:  "About 
what  per  cent,  of  loss  have  you  sustained 
In  that  room  In  consequence  of  excessive 
dampness?"  (27)  in  sustaining  defend- 
ant's objection  to  the  question:  "What 
has  been  tbe  amount  of  your  losses?" 
(28)  In  refusing  to  give  paragraphs  Nos. 
1,  2,  8,  4,  6,  6,  and  8  of  the  iDStructions 
asked  by  plaintiff.  (29)  In  giving  para- 
graphs Nos.  4, 6,  6,  and  7  of  instructions 
of  the  court's  own  motion.  (80)  In  over- 
rulinB  the  plaintiff's  motion  for  a  new 
trial.  (81)  That  the  verdict  is  not  sus- 
tained by  sufflclent  evidence.  (82)  That 
it  is  contrary  to  law  and  the  evidence,  and 


tbe  verdict  should  have  been  tor  tbe  plain- 
tiff. 

The  tacts  upon  which  the  first  error  is 
based  are  that  the  plaintiff,  being  on  the 
stand  as  a  witness  in  his  own  behalf,  was 
questioned  as  to  the  sise,  tbe  material, 
and  the  manner  of  construction  of  the 
building  upon  the  lot  claimed  to  have  been 
damaged  by  the  established  grade  of  the 
street  in  the  town  of  Harvard.  After  de- 
scribing the  building,  his  counsel  put  the 
question:  "How  was  the  building  ar- 
ranged as  to  the  Inside?  State  about 
that.  Answer.  When  it  was  first  built,  or 
now?  Q.  The  way  it  has  been  for  years?" 
The  defendant  objected  to  the  question, 
for  tbe  reason  that  it  is  Immaterial,  in- 
competent, and  has  no  tendency  to  estab- 
lish the  measure  of  damages  to  which  the 
plaintiff  is  entitled,  11  any.  It  is  not  ap- 
parent what  relevancy  or  materiality  the 
evidence  sought  by  the  question  would 
have  upon  the  issues  In  the  case,  yet,  had 
the  plaintiff  made  an  offer  of  the  proof 
thus  exdudedi  it  would  have  enabled  the 
court  below,  and  would  have  enabled 
this  court,  to  judge  of  its  relevancy ;  but 
no  offer  was  made,  and  It  has  been  held  so 
repeatedly  as  to  have  formed  a  decisive 
rule  that  acanse  would  notbe  reversed  on 
the  exclusion  of  testimony  without  an 
offer  having  first  been  made  of  the  evi- 
dence, clearly  indicating  what  was  to  be 
proved.  This  assignment  of  error  must 
therefore  be  overruled.  The  same  objec- 
tion exists  as  to  tbe  2d,  8d,  5tb,  6th,  8th, 
18th.  14th,  16th,  16tb.  18th,  20th,  24th,  26th, 
Seth,  and  27th  errors. 

The  fourth  assignment  arises  upon  the 
overruling  of  the  plaintiff's  objection  to 
tbe  defendant's  question  to  tbe  plaintiff: 
"Have  you  owned  this  property  ever 
since  it  was  constructed?"  While  the 
relevancy  of  this  question  Is  not  apparent, 
I  am  also  unable  to  see  that  the  plaintiff 
conld  have  been  prejudiced  by  answering 
it.  The  motion  is  not  argued  by  counsel, 
nor  the  error  of  the  admission  of  the  testi- 
mony pointed  out,  and  is  therefore  over- 
ruled. 

The  seventh  assignment  arises  upon 
the  sustaining  by  the  court  of  the  defend- 
ant's objection  to  tbe  question:  "What 
was  tbe  value  of  tbe  Hammond  property 
— the  fair  market  value— immediately  prior 
to  the  establishment  of  that  grade?"  pro- 
pounded to  the  witness  B.  S.  Harrington. 
The  witness.  In  ansiver  to  questions  by 
counsel  for  the  plaintiff,  testified  that  he 
bad  resided  In  the  town  of  Harvard  about 
six  years;  was  engaged  In  land  and  loan 
and  general  real-estate  businesB,  and  had 
been  so  employed  for  about  six  years; 
that  he  had  a  very  fair  Idea  of  the  value 
of  real  estate  In  Harvard,  and  was  ac- 
quainted with  the  property  of  the  plaintiff 
in  dispute  ever  since  he  had  resided  In  the 
town;  that  he  knew  about  the  time  that 
the  grade  of  the  street  was  established. 
The  question  was  then  put :  "  What  was 
tbe  fair  market  value  of  the  Hammond 
property  Immediately  prior  to  the  estab- 
lishment of  the  grade?  "  the  defendant  ob- 
jecting to  the  question  for  the  reason  that 
the  witness  Is  not  shown  to  be  competent 
to  testify  as  to  the  value  of  the  property, 
which  objection    was  sustained    by  the 
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conrt.  The  Bnstatntng  ot  tbla  objectloii 
was  clearly  erronpous.  The  witneea  bad 
shown  by  bia  teatlmony  that  be  was  com- 
petent to  teatity  as  to  the  valae  ot  real 
property  at  that  time;  but  It  should  be 
added  that,  the  qaestion  btAug  again  pot 
In  nearly  the  same  terms,  and  not  different 
within  the  meaning  of  the  objentlon, 
the  same  objection,  being  again  offered 
opon  the  same  grounds,  was  overruled, 
and  the  witness  testified  as  to  the  value 
of  the  property. 

The  ninth  error  arises  upon  the  overrul- 
ing by  the  court  of  the  plaintiff's  objec- 
tion to  the  question  propounded  to  the 
witness  Oakley  Johnson  upon  his  cross- 
examination.  This  witness  had  teotlfied 
in  chief  that  he  was  a  resident  nf  Harvard 
for  several  years  past,  and  that  he  had 
been  for  that  time,  and  now  was,  ac- 
quainted with  tbe  Hammond  property 
and  Its  value  before  the  establishment  of 
the  street  grade,  December?,  1887.  Thinks 
that  the  property  would  have  then  sold 
for  twenty  or  twenty-flvehuQdred  dollars. 
Thinks  that  the  change  of  grade  made  a 
difference  of  from  twenty-five  to  thirty- 
three  per  cent,  in  the  value,  judging  from 
tbe  value  ot  the  rental ;  or,  II  the  property 
was  to  be  replaced  In  its  original  condition, 
the  cost  ot  placing  it  there.  On  cross-ex- 
amination the  witness  stated  that  he  had 
noticed  the  property  as  be  bad  passed  it, 
and  had  been  In  the  building  a  number  of 
times  since;  that  be  bad  to  go  down  steps 
to  get  into  the  store.  Tbe  change  is  most- 
ly In  the  front  appearance,  wblcb  is  per- 
haps 16  inches  higher  than  it  was  bdore 
the  level  of  the  grade  of  the  street  had 
been  changed  and  filled  In ;  all  tbrongh  there 
until  the  walk,  the  witness  tbongnt.  was 
16  Inches  higberthan  it  was  before,  though 
he  made  no  measurement  except  with  the 
eye.  Tbe  witness  was  asked  tbe  question : 
"  What  difference  is  noticeable  by  the  im- 

?rovement  made  accordlngto  thegrade?" 
'he  plaintiff  objected  to  the  question  for 
the  reason  that  It  is  Incompetent,  Imma- 
terial, and  irrelevant,  which  objection 
was  overruled  by  the  court,  and  the  wit- 
ness answered:  " To a'person approaching 
the  building  it  would  show  that  the 
house  apparently  is  low.  The  first  story 
of  the  building  looks  like  a  shorter  honse. 
After  yon  get  Into  the  store,  the  height 
of  the  room  Is  the  same,  but  from  tbe  out- 
side tbe  building  presents  no  favorable  ap- 
pearance. "  While  this  question  is  appar- 
ently obscure,  yet.  In  the  light  of  Its  an- 
swer by  the  witness,  it  cannot  be  held  that 
the  ruling  tbereon  was  prejudicial  to  the 
plaintiff. 

Tbe  tenth  assignment  arises  upon  the 
overruling  of  the  plaintiff's  objection  to 
the  question  put  to  the  aaroe  witness  by 
defendant's  counsel  on  cross-examination, 
the  witness  having  testified  generally  on 
his  examination  in  chief  as  to  the  value  of 
the  property  and  Its  depreciation  by  rea- 
son of  the  change  of  grade:  "Qnestion. 
Is  not  the  grade,  as  established,  of  the 
street  and  walk,  necessary  to  make  a  good 
wagon-way  through  the  street  as  now 
constructed?"  The  objection  to  this  ques- 
tion and  Its  admission  to  the  jury  must 
have  been  that.  If  the  change  of  grade 
upon  the  street  was  a  reasonable  one,  and 


necessary  to  construct  a  required  wagon- 
way,  the  plaintiff  could  not  recover  in 
his  action,  though  his  property  might 
have  been  seriously  damaged  by  the  nec- 
essary change  of  grade.  This  is  not  the 
law.  Tbe  qnestion  whether  or  not  tbs 
change  of  grade  was  necessary  in  the  pru- 
dent management  of  tbe  city's  affairs  does 
not  enter  into  the  plalutiB's  action  on  the 
pleadings  of  this  case.  It  was  error,  there- 
fore, to  have  overruled  tbe  objections  of 
the  plaintiff  to  the  question  propounded 
to  the  witness. 

Tbe  eleventh  assignment  arises  npon  tbe 
overruling  of  the  plaintiff's  objection  to 
the  qnestion  put  to  thewltnAss:  "Ques- 
tion. If  the  building  was  built  twelve  and 
a  fourth  Inches  hlghernpon  its  foundation 
in  the  first  place,  it  would  have  been  bene- 
fited, would  it  not,  by  tlie  grade?"  This 
witness  testified  npon  direct  and  upon 
cross-examination  as  to  the  general  effect 
and  damage  of  the  grade  of  the  street 
upon  the  plaintiff's  property,  and  npon 
bis  being  asked  by  counsel  for  tbe  plaintiff 
what  special  advantage  there  was  to  the 
building  in  consequence  of  it,  answered 
that  be  could  not  say  that  ttaers  was  any 
benefit;  it  looked  to  bim  as  if  it  was  a  det- 
riment. Tbedefendant'scoonsel  proceeded 
to  recross-examine  the  witness  by  patting 
tbe  above  qaestion,  wbolly  bypothetica), 
referring  to  a  condition  not  exising:  and 
the  plaintiff's  objection  should  undoubt- 
edly have  been  snstalned  by  the  court.  It 
cannot  be  denied  that  It  was  detrimental 
and  injurioua  to  the  cause  of  the  plaintiff, 
and  tended  to  confuse  the  jury,  and  to 
that  extent  was  injurious. 

The  seventeenth  assignment  is  baaed 
opon  the  overruling  of  the  objection  of  the 
plaintiff  to  the  question  by  defendant's 
counsel  to  the  witness  P  P.  iScott  on 
bla  cross-examination:  "Question.  If  the 
building  was  constructed  so  that  the  fioor 
was  even  with  thegrade  of  the  sidewalk 
as  placed  under  tbe  Improvement,  would 
the  grade,  as  established,  be  a  benefit  or 
an  injury  to  il?" — the  witnesa  having  tas- 
tifled  in  chief  and  upon  cross-examination 
that  he  was  a  contractor  and  builder  of  40 
years'  experience;  was  acquainted  with 
theHammond  building;  knowsof  tbe  fact 
of  tbe  condition  of  the  sidewalk  in  conse- 
quence of  the  change  of  grade  above  the 
door-step,  but  "don't  know  as  it  would 
materially  affect  the  property  one  way  or 
another.  It  would  bring  the  sidewalk  up 
to  tlie  floor  as  usual,  and  as  it  ouKtat  to 
be."  This  question  was  properly  objected 
to,  as  it  waa  not  put  to  elicit  any  fact  to 
properly  go  before  tbe  jury.  It  will  be  ad- 
mitted that  it  was  not  possible  for  the 
plaintiff  to  know  beforehand  what  grade 
wonid  be  established;  and  to  say  that, 
had  he  guessed  at  tbe  future  grade  of  tbe 
street,  and  constructed  bis  bnildlng  ac- 
cordingly, he  would  have  suffered  no  dam- 
age, la  to  state  no  rule  of  law.  nor  toprove 
any  fact  tending  to  prove  tbe  plaintiff's 
case,  or  to  eatablish  the  defense.  It  was 
therefore  erroneously  allowed  to  be  given 
and  answered. 

The  twenty-first  assignment  ot  error  is 
npon  the  overruling  of  the  plaintiff's  ob- 
jection to  the  admission  of  the  question 
by  defendant's  counsel  to  tbe  witness  £. 
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E.Brown:  "QaMtlon.  Doyon  know  the 
helgbt  of  the  old  boUdlog  abuve  the  Iey«l 
of  tbe  prairie  gronnd  ?  "  Tbe  plalntIB  had 
already  proved  the  tacbi  called  out  by  the 
qaeetion.  Whether  it  was  the  inteutlon 
to  contradict  the  wltneea  does  not  appear. 
In  ^tber  eyent,  the  plaintiffs  objection  to 
tbis  examination  of  the  wltneu  la  not  ap- 
parent. 

The  court  below,  on  the  trial  of  this 
caoae,  aeems  to  have  fully  instructed  the 
lory  as  to  the  plaintiff's  riftbt  of  recovery. 
It  was  formerly  held,  in  accordance  with 
anme  part  of  the  Instruction  given  in  this 
case,  that "  where  a  dty.in  tbe  reasonable 
exercise  of  an  antborlty  under  its  charter, 
establisfaes  a  frrade  tor  its  streets,  and 
works  them  accordingly,  there  being  no 
prorisiun  of  law  for  the  payment  of  dam- 
ages, no  action  will  lie.^  This  was  the 
law  in  1878.  and  was  so  held  In  the  case 
of  Nebraska  City  v.  Lampkla,  6  Neb.  27. 
Bat  tbe  constitution  of  U75,  now  in  force, 
provided  a  different  rule.  Tbe  text  of  eee- 
tlon  Zlof  the  billot  rights  now  Is  that  "tbe 
private  property  of  no  person  shall  be 
taken  or  damaged  for  poblie  nae  without 
Jost  compensation  therefor. "  In  tbe  case 
of  Harmon  v.  City  of  Omaha.  17  Neb.  54B, 
28  N  W.  Rep.  603,  this  distinction  between 
the  original  and  tbe  present  mleotlaw 
was  clearly  drawn.  The  court  there  held 
that  "a  city  is  liable,  under  tbe  conatltu- 
tioD  of  this  state,  to  a  lot-owner  for  such 
dantages  as  be  ma>  sustain  by  lllling  In 
tbe  street  In  front  of  bis  lot  above  a  level 
of  thesame.when  thebnildingwwereerected 
OD  the  lot  before  tbe  grade  was  eatab- 
4iiibed. "  This  mie  was  not  distinctly  given 
in  ebarge  to  tbe  ]ury,  as  appears  from  the 
record,  in  this  case.  There  was  evidence 
upon  tbe  trial  thatthe  plaintiff's  property 
had  suffered  and  was  depreelatad  by  tbe 
establishment  of  tbe  city's  grade.  It  ap- 
•  pears  farther  tbateridence  of  tbe  plaintUI, 
In  support  of  this  fact,  was  overruled  at 
tbe  trial.  A  new  trial  ought,  therefore,  to 
be  granted;  and  tbe  Jndiciaent  of  tbe  dis- 
trict eoart  Is  reversed,  and  the  eanae  re- 
viandad.    The  other  ludgss  conear. 


8l»VEXS  v.  SiBBETT  9t  *1. 

(Supreme  Court  at  AiAraafea.  March  M,  18B1.) 
Sractho  FmroBiuxci— Pls^ddco— Ajcmsiaan. 
One  8.,  having  a  contract  with  F.  for  cer- 
tain real  estate,  sola  a  portion  of  the  same  to  one 
Stevens,  and  executed  a  contract  containing  the 
term*  of  aale.  This  aaleto  Stefsna,  it  is  alleged, 
was  made  with  the  knowledge  and  eoM«rtt>  ot  F. 
Aiterwarda  Steveas  diaoeveiMd  that  8.  was  aot 
the  owner  of  the  land,  but  held  a  ocntiact  ef  nir- 
obase  from  F.,  which  contract,  it  is  alleged,  Bte- 
vena  offered  to  comply  with.  In  an  action  by 
Stevens  against  8.  taid  F.  to  enforce  the  contract 
of  F.,  Btevena,  daring  the  pendency  of  the  action, 
aeqalied'the  entire  nitereat  of  8.  m  the  contract, 
and  pleaded  saeb  faet  in  the  amended  petition, 
field  that,  as  the  actioa  against  F.  eonld  only  be 
bnnight  on  his  ooatraotas  an  eatirety,  the  trans- 
fer of  the  intcnat  of  8.  to  Stevens  was  not  a  new 
canse  of  action,  bat  merely  an  assigoment  by  a 
party  to  tbe  salt  of  tbe  entire  csuae  of  action  to 
Steveifs. 
(SyUobtu  by  0ke  CowrVi 

Error  to  dlatriet  eoort,  Bntlereoimtsr; 
FoBT,  Judge. 
A.  Bardjr  and  8.  B.  Steele,  for  piaiatUI 
T.481I.WJ10.7— 80 


in  error.    Biarquett,  Deweeae  Jt  Hall,  for 
defendants  in  error. 

Mazwbll,  J.  On  tbe  16tb  day  of  April, 
1886,  the  plaintiff  filed  a  petition  in  the  dis- 
trict conrt  of  Butler  coancy,  io  which  be 
alleged :  "That  on  the  4th  day  of  Septem- 
ber, A.  D.  1882,  at  Butler  county.  Neb.,  tbe 
said  defendant  Thomas  Fox,  8r.,  made, 
executed,  and  delivered  to  the  dtfendant 
R.  M.  Sibbett  a  bond  for  a  deed  for  630 
acres  of  land,  situate,  lying,  and  being  lu 
Butler  county,  Neb.,  described  as  (ollows, 
to- wit:  Tbe  S.  E.  U  of  section  20;  the  £.  K 
of  the  S.  W.  }i  of  section  20;  tbe  S.  W.  £ 
of  section  16;  tbe  8.  ^  of  the  N.  W.  V  ot 
section  16;  and  tbeS.  \V.!(oIttaeB.  W.%, 
of  section  16,— all  in  town  14,  range  8  cast; 
and  ostensibly  sold  said  lands  to  the  said 
B.  M.  Slbbett  upon  the  terms  herein  stat- 
ed. Bald  bond  was  duly  filed  for  record 
in  tbe  office  of  tbe  county  clerk  of  said 
Butler  county  on  tbe  7tb  day  of  April.  A. 
D.  1885.  That  said  Fox,  when  be  made- 
and  delivered  said  bond,  well  knew  that 
the  defendant  Bibbett  was  insolvent  and 
irreepouslble,  and  that  the  said  Fox  exe- 
cuted said  bond  for  the  purpose  and  with 
the  onderstanding  thatsaidnibbettsboold 
adl  said  lands  or  a  large  portion  tbereot. 
and  out  of  tbe  proceeds  of  each  sale  pay 
said  Fox  therefor;  and  with  this  under- 
standing and  agreement  by  and  between 
the  parties  to  the  said  bond  they,  for  the 
purpose  of  having  said  Fox  execute  a  deed 
or  deeds  to  such  portions  ot  said  land  as 
said  Slbbett  should  sell,  by  mutual  agree- 
ment did  not  put  said  bond  upon  record 
as  notice  of  their  tranaaotlons,  nor  was 
the  same  put  upon  record  nntil  about  tbe 
time  ot  the  commencement  ot  this  action, 
when  plaintiff  obtained  one  ot  the  dupli- 
cates of  said  bond,  and  put  the  aame  upon 
record.  That  for  tbe  purpoae  aforeaaid, 
and  with  tbe  agreement  and  onderstanding 
aforesaid.  Fox  executed  and  delivered  said 
bond  to  said  Bibbett  upon  the  payment 
ol  the  sum  ot  f 220.00,  and  no  more;  and 
plaintiff  avers  that,  in  and  by  tbe  traovac- 
tions  atoreaaid,  it  was  the  intent  and  pur- 
pose of  said  Fox  to  make  said  Bibbett  his 
agent  to  sell  said  lauds  for  him,  and  he 
(said  Fox)  to  deed  the  land  when  sold ; 
and  this  plaintiff  avers  that  said  Bibbett 
was  the  agent  ot  said  Fox  tor  tbe  purpose 
aa  aforesaid.  (2)  That  on  theStb  day  of 
September,  A.  D.  1882,  the  defendant  B.  M. 
Slbbett,  with  the  full  knowledge  and  con- 
sent ot  the  d^endant  Tbomaa  Fox,  Br., 
aold  a  part  of  said  land,  to-wlt:  TbeS. 
W.Vot  sectioalB;  the«.!^ot  the  N.  W. 
¥  ofseetion  16;  aad  the  B.  W.^  ot  the  8.£. 
M  ot  sestion  1ft,— all  in  towa  14,  in  range 
8  easty— to  this  plalntlO,  oMde  and  exe- 
cuted and  delivered  to  this  plaintiff  a  Ixmd 
for  a  deed  tor  said  land  tor  the  price  and 
upon  tbe  terms  named  in  said  last-men- 
tioned bond.  That  said  bond  was  duly 
filed  tor  record  and  mcorded  in  tbe  office 
of  the  county  clerk  of  said  Butler  county. 
Neb.,  on  tbe  Ist  day  ot  December,  A.  D. 
1882,  in  Bonk  13  ot  Deeds,  on  page  464.  (8) 
That  at  tbe  time  said  Bibbett  executed 
said  bond  to  this  plaintiff  so  aa  aloresaid 
tbe  aaid  Bibbett,  with  full  knowledge  and 
consent  of  and  In  the  presence  oti  the  de- 
fendant Thomaa  Fox,6r.,  uada,  executed. 
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and  delivered  to  thin  plahttltT  a  written 
lease  tor  the  term  of  five  yeans,  of  the  fol- 


lowincr  real  estate,  to-wlt:  The  S.  E.  V  of 
-        - T.  gol 

section  30,  all  in  town  I4  north,  of  rang^ 


section  20,  and  the  E. 


%  or  the  S 

^ , ,„ 14  north,  L-. „^ 

3  east,  in  Butler  county,  Neb. ;  the  Baiu# 
being  a  part  of  the  land  described  in  bond 
from  Fox  to  Sibbetrt,  aforesaid,  and  acta* 
ally  occupied  and  resided  upon  by  said 
Thomas  Fox,  Sr. ;  and  the  said  Thomas 
Fox,  Sr.,  then,  and  at  the  time  of  the  mak- 
ing said  lease  by  said  Sibbett  to  this 
plaintiff,  agreed  with  and  promised  this 
plaintiff  that  he,  the  said  Fox,  would  give 
this  plaintiff  possession  of  the  said  leased 
premises,  and  the  premises  conveyed  to 
plaintiff  by  the  bond  of  said  Sibbett,  by 
the  let  day  of  March,  1888:  and  the  said 
agreement  by  the  said  Thomas  Fox,  Sr., 
was  a  part  of  the  consideration  for  which 
thie  plaintiff  paid  the  sum  of  f  1,300,  as 
hereinafter  stated,  (i)  That  at  the  time 
of  bis  purchase  and  leasing  of  said  lands 
from  said  H.  M.  Sibbett,  and  as  an  induce- 
ment thereto,  the  said  R.  M.  Sibbett  repre- 
flented  to  this  plaintiff,  in  the  presence  and 
hearing  of  the  defendant  Thomas  Fox, 
St.,  that  he  (Sibbett)  was  the  absolate 
-owner  of  and  had  good  right  to  sell  and 
convey  all  the  lands  mentioned  in  Exhibit 
A,  hereto  attached,  and  b^ore  referred  to, 
or  to  lease  the  same;  and  this  plaintiff,  re> 
lying  npon  said  representations,  and  be- 
lieving them  to  be  tme,  was  indaced  there- 
by to  purchase  and  talce  a  bond  for  a  deed 
from  said  Sibbett  for  the  land  described  in 
Exhibit  B,  hereto  attached,  and  to  lease 
the  other  land  heretofore  mentioned,  and 
to  pay  to  the  said  Sibbett,  as  the  cash 
payment  on  the  land  purchased,  the  sum 
of  f  1,306,  and  agreed  to  pay  the  balance  of 
the  purchase  price  of  said  premises  in  the 
manner  stated,  and  at  the  terms  men- 
tioned, in  said  bond  for  n  deed;  of  all  of 
which  tacts  and  cifcnmstancos  the  defend- 
ant Thomas  Fox,  Sr.,  had  fnll  knowledge 
at  and  before  the  time  of  the  payment  of 
the  said  fl,200.  That  said  Fox  was  pres- 
ent and  knew  the  terms  and  conditions  of 
the  bond  from  Sibbetts  to  plaintiff  before 
and  when  the  same  was  executed,  and 
knew  that  plaintiff  had  agreed  to  purchase 
said  lands,  and  to  pay  $1,300  as  a  casta 
payment  thereon,  and  knew  that  he  did 
pay  thereon  in  cash  the  snm  of  f  1,300,  and 
acquiesced  therein  and  consented  thereto. 
(5)  That  forty  acres  of  the  land  described 
in  both  ol  the  bonds  hereinbefore  men- 
tioned, to- wit,  the  S.  W.  ]j*ot  the  S.  E.  %  of 
section  16,  did  not,  at  the  tine  of  the 
making  of  said  bonds,  bdong  to  either  of 
the  defendants,  bat  did  in  fact  belong  to 
the  ntateof  Nebraska,  being  scbuol  land 
and  still  unsold.  (6)  That  80  acre*  of  the 
lands  mentioned  and  described  in  botii  of 
■aid  bonds,  to-wit,  tbe  S.  %  of  tbe  N.  W. 
^  at  section  16,  at  the  time  of  the  making 
of  said  bonds,  and  now,  belongs  to  and 
is  tbe  property  of  Thomas  Fox,  Jr. ;  bat 
plaintiff  alleges  that,  at  tbe  time  of  the 
transaction  i^oresaid,  the  said  Thomas 
Fox,  Sr.,  was  the  agent  of  the  defendant 
Thomas  Fox,  Jr.,  and  was  duly  authorized 
to  sell  and  convey  the  said  premises,  and 
that  the  said  Thomas  Fox,  Jr.,  has  fully 
ratified  and  confirmed  all  of  the  acts  of 
hissnid  agent  In  tlie  premises;  and  that 


be  had  fall  knowledge  of  ail  the  dealings 
and  transactions  aforesaid  between  aaid 
Thomas  Fox,  Sr.,  and  the  plaintiff  herein, 
and  by  and  between  said  Thomas  Fox, 
Sr.,  and  the  defendant  R.  M.  Sibbett.  (7) 
That  the  defendant  Thqmas  Fox,8r.,  was 
the  owner  of  all  of  the  land  described  in 
both  of  the  bunds  heretofore  mentioned, 
except  the  80  acres  belonging  to  Thomas 
Fox,  Jr.,  and  the  40  acres  belonging  to  the 
state  of  Nebraska,  and  had  good  right 
and  lawful  authority  to  sell  and  convey 
the  same.  (8)  That  on  tbe  Ist  day  of 
March,  1883,  he  duly  tendered  to  tbe  de- 
fendant B.  M.  Sibbett  and  Ttaomaa  Fox. 
Sr.,  and  offered  to  pay  tbem,  or  elttaer  of 
them,  the  sum  of  $186,  being  the  only 
amount  then  or  now  due  by  the  terms  of 
the  said  bond  made  and  executed  to  this 
plaintiff,  and  offered  to  execute  the  note 
and  mortgagee  provided  for  in  said  bond, 
and  requested  them,  and  each  of  tbem,  to 
convey  said  premises  to  plaintiff  accord- 
teg  to  the  terms  of  the  bond  aforeaaid ; 
but  the  defendant  Thomas  Fox.  Sr.,  re- 
fused to  convey  said  premiaes,  and  refnsed 
to  give  posaeeaion  of  said  premtoea,  and 
this  plaintiff  then  learned  that  tbe  defend- 
ant R.  M.  Sibbett  had  .no  title  to  said 
lands  to  convey;  and  plaintiff  alleges  that 
he  has  at  all  times  been  ready  to  comply 
with  his  agreement  and  bond,  and  to  pay 
all  sums  due,  and  perform  all  conditiona 
thereof;  and  he  now  brings  tbe  whole 
amount  doe   upon    said    bond.    to-wIt, 

$ ,  into  court,  and  offers  the  same  to 

said  defendants,  and  offers  to  make  his 
mortgage  and  note  securing  the  money 
not  yet  due,  as  provided  in  said  agree- 
ment or  bond,  and  oflers  them  to  defend- 
ants upon  their  executing  and  delivering 
to  him  a  sufilclent  conveyance  of  aald 
premises  according  to  tbe  terms  of  said 
bonds;  and  that  defendant  Thomas  Fox, 
Sr.,  has  had  the  use  of  said  land  ever  since 
the  making  of  said  contracts,  and  that 
said  use  was  worth  $2,000.  Therefore  tbe 
plain  tm  prays  that  said  defendants  be  re- 
qulivd  to  recelTB  the  money  due  upon  said 
bond  made  by  defendant  Sibbett  to  this 
plaintiff,  and  to  execute  and  deliver  to 
this  plaintiff  a  deed  of  conveyance  of  all  of 
the  lands  described  in  said  bond  to  this 
plaintiff,  except  the  forty  acres  belonging 
to  tbe  state  of  Nebraska,  with  covenants 
of  general  warranty ;  or  that  tbe  plalntilf 
have  and  recover  a  judgment  against  the 
defendants  for  tbe  said  sum  of  $1,200.  with 
interest  thereon  from  September  8, 1882, 
and  that  tbe  same  be  decreed  to  be  a  lieu 
npon  all  of  said  land  not  owned  by  the 
state  of  Nebraska;  and  for  such  otber. 
further,  or  different  order  or  relief  as  to 
this  court  shall  seem  equitable.  Just,  and 
proper,  and  for  costs. " 

In  June,  1886,  the  cause  came  on  for 
trial,  and  Sibbett  was  granted  leave  to 
file  a  separate  answer.  Fox -thereupon 
objected  to  tbe  introduction  of  any  evi- 
dence, because  tbe  petition  did  a&t  state  a 
cause  of  action.  The  objection  was  sua- 
taioed,  whereupon  the  plaintiff  obtained 
leave  to  file  an  amended  petition  within 
60  days,  and  Sibbett  and  Fox  were  per- 
mitted to  answer  within  80  days  there- 
after. An  amended  petition  was  filed,  the 
fourth,  paragraph  of  which  la  as  follows : 


Digitized  by^OOQlC 


Xeb.) 


STEVENS  e.  SIBBETT. 


467 


"That  the  said  R.  M.  Slbbett,  on  the  18th 
day  of  Angnat,  1886,  assigned  to  this  plain- 
tiff all  his  right,  title,  and  interest  In  and 
to  the  said  contract  and  bond  described 
in  Exhibit  A,  hereto  attached,  and  hereby 
conveyed  to  plaintiff  all  of  his  interest  in 
and  to  all  of  the  land  hereinbefore  de- 
scribed, and  that  plaintiff  Is  now  the 
owner  and  holder  of  the  said  Exhibit  A, 
as  well  as  all  the  right,  title,  and  interest 
that  the  said  R.  M.  Slbbett  has  in  and  to 
said  land."  This  paragraph,  on  the  mo- 
tion of  defendant  Fox,  was  shricKen  out, 
on  the  alleged  ground  that  it  constituted 
a  new  and  different  cause  of  action  from 
that  contained  In  the  original  petition. 

The  bond  uf  Thomas  Fox  is  as  follows : 
"Know  all  men  by  these  prpsents,  that  I, 
Thomas  Fox,  am  held  and  firmly  bound 
nnto  R.  U.  Slbbett  in  thesom  of  f  9,190.00, 
for  the  payment  of  which  I  bind  myself 
Ormiy  by  these  presents,  upon  the  coudi- 
tlon  as  follows:  Whereas,  Thomas  Fox 
bus  Agreed  to  sell  and  convey  unto  the 
said  K.  M.  Slbbett,  for  the  consideration 
of  f  9,ia0,  the  folio  wing  described  premises, 
to- wit:  The  S.  B  J^  of  section  20;  the  E.  }i 
of  thd  S.  W.  V  of  section  20 ;  the  S.  W.  ^  of 
section  16;  theS.K  of  the  N.  W.  Jj^of  section 
10 ;  and  the  8.  W.  \  of  the  S.  E.  %  of  section 
1$, — all  in  town  14,  range  3  east,  contain- 
ing 620  acres;  and  R. M. Slbbett  has-agreed 
to  purchase  said  premises,  and  to  malie 
payment  as  follows:  f  220.00  In  hand  paid, 
the  receipt  whereof  is  hereby  acknowl- 
edged ;  $300.00  on  the  8d  day  of  Dec.,  1882; 
$5,780.00  on  theSd  day  of  Dec.,  1885.  with 
interest  at  8%  on  the  last-named  sum  from 
dateof  said  payment.  Deed  totiemade  on 
payment  of  the  $8,000.00,  and  mortgage 
then  given  for  balance  of  purchase  money. 
Wherefore  the  condition  of  this  obligation 
is  such  that, If  tbeabove-bounden  Thomas 
Fox  will  convey  said  premises  by  deed  of 
general  warranty  and  clear  of  all  Incum- 
branef«  nuto  said  R.  N.  Slbbett.  upon  pay- 
ment of  said  consideration  at  the  times 
above  dtlpniated,  then  this  obligation  to 
be  void:  otherwise  to  be  and  remain  in  full 
force  and  effect.  Witness  my  signature 
hereto  subscribed  this  8d  day  of  September, 
A.  D.  1K82.  [Signed]  Thomas  Fox.  Wit- 
ness: W.  H.  Fuller.  Tbomab  MoGow- 
AN. "  The  bond  of  Slbbett  is  as  follows : 
"Know  all  men  by  these  presents,  that  I, 
R.  M.  Slbbett,  of  Ulysses,  Butler  Co..  Neb., 
am  held  and  firmly  bound  unto  Charles  A. 
Stevens,  of  Kane  county,  Illinois,  in  the 
penal  sum  of  $4,200.00,  for  the  payment  of 
which  I  bind  myself  firmly  by  these  prfs> 
entH,  upon  the  conditions  as  follows- 
Whereas,  R.  M.  Slbbett  has  agreed  to  sell 
and  convey  onto  Charles  A.  Stevens,  for 
the  consideration  of  $4,200.00,  the  follow- 
ing described  premises,  to-wit :  The  8.  W. 
%  of  section  16;  the  S.  K  of  the  N,  W.  M  of 
section  16;  and  the  8.  W.  ||^  of  the  B.  W.  ^ 
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of  section  16,— all  in  town  14,  range  8  east^ 
In  Botler  Co..  Neb.,  containing  280  acres, 
according  to  government  survey:  and 
Charles  A.  Stevens  has  agreed  to  purchase 
said  premises,  and  to  make  payment  as 
follows:  $1,200.00  cash  iq  hand,  the  re- 
ceipt of  which  is  hereby  acknowledged, 
and  a  farther  sam  of  $186.00  on  March  lut, 
1883.  At  said  last  payment  said  R.  M. 
SiMI>ett  agrees  to  give  a  general  warranty 


deed  for  said  premises  on  the  receipt  of  a 
mortgagre  from  said  Charles  A.  Stevens 
on  said  land,  securing  a  note  for  $2,800.00, 
due  three  years  after  date,  bearing  8%  in- 
terest per  annum,  and  dated  Nov.  26th, 
1882.  Wherefore  the  condition  of  this  ob- 
ligation is  such  that  if  the  above-boundea 
R.  M.  Slbbett  shall  give  a  deed  of  general 
warranty,  and  clear  of  all  incdnibrancRS, 
to  the  said  Charles  A.  Stevens,  upon  pay- 
ment of  said  conslderatiim  at  the  time 
above  stipulated,  then  this  obligation  to 
be  in  full  force  and  effect.  Witness  my 
hand  and  seal  this  8th  day  of  September, 
1882.  R.  M.  SiBBETT,  Attest.  G.  W.  Ste- 
vens." 

The  plaintiff  in  his  amended  petition  al- 
leges "that  in  April,  1887,  he  offered  to 
comply  with  th6  said  Sibbett's  contract 
with  said  Fox,  and  then  offered  to  pay 
said  Fox  the  balance  due'him  thereon,  and 
demanded  a  deed  for  all  of  said  land, which 
the  said  Thomas  Fox  refused  to  make, 
and  he  also  refused  to  accept  said  money 
or  make  said  conveyance,  and  that  this 
unit  was  commenced  to  enforce  said  con- 
tract on  April  15, 1886,  and  this  plainHB 
hereby  offers  to  execute  and  deliver  any 
notes  and  mortgages  called  lor  by  said 
agreement."  Be  also  alleges  that  he  is 
ready  to  perform  said  contract  on  hUi 
part,  and  brings  the  money  into  court  for 
that  purpose.  There  are  otherallegations 
in  the  amended  petition  which  need  not  be 
noticed.  The  defendant  Fox  filed  an  an- 
swer, setting  np  his  defenses,  and  the  case 
was  snbmltted  to  the  court  upon  the 
pleadings.  The  court  fonnd  the  Issues  in 
favor  of  the  defendant,  and  rendered  a 
decree  accordingly. 

It  will  be  observed  that  the  plaintiff 
predicates  his  action  upon  the  contract  of 
Slbbett  with  the  defendant.  In  effect,  8il>- 
bett  assigned  to  the  plaintiff  in  the  first 
Instance  his  rights  to  a  part  of  the  prop- 
erty purchased.  The  plaintiff  seems  to 
have  been  unaware  at  the  time  of  the  pnr- 
chase  that  Slbbett  was  not  jpoBsessed  of 
the  legal  title  to  the  land.  The  bond .  of 
Slbbett,  however,  when  complied  witb  by 
the  plaintiff,  transferred  to  the  latter  the 
rights  of  Slbbett  in  the  land  described  In 
the  second  bond,  and,  in  an  action  to  en- 
force the  contract  of  the  defendant,  Slb- 
bett properly  shonld  have  been  a  co-plain- 
tiff with  the  plaintiff.  The  action  against 
the  defendant  Is  based  upon  the  bond  or 
contract  of  the  defendant,  and  the  right 
to  recover,  If  it  exist,  must  bederived  from 
that  contract.  In  effect.  Slbbett,  soon 
after  the  making  of  tbesame^  had  assigned 
a  part  of  the  proper^  to  the  plaintiff, 'and 
while  the  action  was  pending  assigned 
his  interest  In  the  remainder  tohlm.  This 
Is  not  a  new  cause  of  action  in  favor  of 
the  plaintiff,  but  simply  an  assignment  to 
him  of  the  Interest  of  a  party  to  the  suit. 
This  is  permitted  under  the  Code.  The 
actloncould  proceed  against  the  defendant 
only  upon  bis  contract  as  an  entirety,  and 
the  plaintiff,  evidently  being  aware  of  that 
fact,  obtained  the  entire  interest  of  the 
original  purchaser  In  the  contract: 
What  the  interest  is,  is  a  matter  for  fur- 
ther consideration,  which  we  cannot  de- 
termine in  this  case.  The  court,  therefore, 
erred  in  striking  ont  the  fourth  paragraph 
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of  the  petition,  and  In  rendering  Judg- 
ment tor  the  defendant.  The  Judgment  ut 
the  diatrict  court  is  reyersed,  the  motion 
strilcing  out  the  fourth  paragraph  over- 
ruled, and  the  cause  remanded  for  further 
proceedings.    The  other  Judges  concur. 


State  er  rel.  Habnibh  v.  Sihth  et  a/. 
{Supreme  Court  of  Nebraska.    March  81, 189L) 

IlUlDAlfUS  TO  PBITiL'TH  PiBSON— DSKANS. 

It  is  iQdispeiuable  to  demand  of  the  par^, 
if  a  private  individaal,  against  whom  applioation 
for  mav^mui  is  to  be  made,  to  perform  the 
duty  b^ore  the  aotlon  Is  comme&cad.  State  T. 
Eberhardt,  14  Keb.  201,  15  N.  W.  Rep.  820. 
(JSyUabut  by  the  Court.) 

AfaBdamas. 

M.  P.  Harrington  and  Wm.  LetM,  tor 
relator.  Thomaa  Carton  and  Harwood, 
Amee  J^  Kelly,  for  respondents. 

CuBB,  C.  J.  The  relator,  on  April  29, 
1890.  applied  to  this  court  for  a  perempto- 
ry mandamus  to  Israel  R.  Smith,  William 
J.  Canton,  Frank  Oampbell,  Fred  E.  Hein- 
erlkson,  and  Ml^ael  M.  SulUran,  defend- 
ants, as  the  sole  members  of  the  city  coun- 
cil or  the  city  of  O'Neill  in  Holt  county,  al- 
leging "that  heisadtisen  ottbp  United 
States,  a  resident  tax-payer  of  the  Third 
ward  of  said  city,  and  a  duly-Qualified 
elector  thereof.  (2)  That  at  the  general 
election  on  the  flrst  Tuesday  of  April,  1889, 
James  P.  Weeks  was  duly  elected  council- 
man for  said  ward  for  the  term  of  two 
years,  and  on  October  16, 1889,  removed 
from  said  city  and  has  been  a  non-resident 
thereof,  and  absent  therefrom,  and  said 
o£Bce  has  remained  vacant  hitherto,  and 
was  vacant  more  than  thirty  days  prior 
to  the  election  of  the  first  Tuesday  of 
April,  1890.  (8)  That  less  than  twenty 
and  more  than  ten  days  before  said  elec- 
tion,— on  March  15, 1890,— the  defendants 
gave  public  notice  that  at  the  Potter 
House,  In  said  Third  ward,  on  said  day 
of  election,  such  election  would  be  held  for 
a.  councilman,  to  fill  the  vacancy  caused 
by  the  removal  of  Weeks,  which  was  duly 
held  aeeordlngly.  (4)  That  the  total  vote 
cast  Id  said  ward  at  said  Section  was  100 
votes,  and  no  more,  of  which  the  relator 
received,  as  eonncllraan,  61  votes  to  fill 
such  vacancy,  lining  a  majority,  and  was 
thereby  duly  elected  to  such  ofllce.  (6) 
That  ttie  first  meeting  of  said  city  cooncil 
thereafter  was  on  April  Sth  following,  at 
which  all  the  defendants  except  M.  M.  Sul- 
livan were  present,  and  nt  which  they  neg- 
lected and  refused  to  Issue  to  the  relator  a 
certificate  of  election  as  councilman  for 
said  ward,  and  did  issue  certificates  to 
every  other  councilman  elected,  and  also 
to  the  mayor,  and  to  other  dty  olBcws 
BO  elected,  and  said  council  is  not  now  In 
session.  (6)  Tour  relator  is  without  oth- 
er remedy  at  law.  (7)  And  therefore  asks 
a  peremptory  writ  of  mandamaa  com- 
manding the  defendants  to  Issue  to  him  a 
certificate  as  councilman  for  said  Third 
ward  of  the  dty  of  O'Neill  for  one  year  to 
fill  the  vacancy  aforesaid."  Notice  was 
served  on  the  respondents  of  the  applica- 
tion to  be  made  for  the  writ.  The  respond- 
ents answer,  denying  each  and  every  alle- 
gation d  the  relator.    (2)  Tbegr  admit  the 


relator  Is  a  cttiien  and  tax-payer,  as  stated, 
and  that  James  P.  Weeks  was  elected 
coundlman  of  the  Third  ward  tor  the  term 
of  two  years;  also  the  fourth  paragraph 
of  the  information.  (8)  As  to  the  allega- 
tions of  paragraph  2,  they  deny  the  same, 
and  aver  that  Weeks  has  not  been  In  the 
dty  of  0*Nelll,  since  November  1, 1889,  but 
that  his  family  has  rpslded  continuously  in 
the  Third  ward  at  the  same  residence  of  said 
Weeks  at  the  time  he  was  elected  council- 
man, and  so  resides  at  present;  and  so  de- 
ny the  other  allegations  of  said  paragraph 
2.  (4)  As  to  paragraph  fi,  they  aver  that 
at  the  first  meeting  on  April  6, 1890,  after 
other  business,  the  session  was  adjourned 
to  April  11th  following,  and  at  the  next 
session,  after  other  business,  adjourned  to 
April  aOth  following.  (6)  And  deny  that 
they  refused  at  any  of  said  meetings  to  is- 
sue a  certificate  of  election  to  the  relator. 
(6)  And  produce  the  certificates  of  the  city 
derk,  and  the  affidavits  of  U.  M.  SulUvau 
and  I.  B.  Smith,  as  Exhibits  A,  B,  and  G, 
in  evidence  of  the  tact.  (7)  They  deny 
that  the  city  coandl  ever  declared  a  va- 
cancy of  the  office,  or  that  It  authorised  a 
Mill  tor  an  election  for  a  successor  to  said 
Weeks.  They  admit  that  the  mayor,  pre- 
suming there  was  such  a  vacancy,  owing 
to  the  temporary  absence  of  Weeks,  or- 
dered the  dty  clerk  to  make  such  call. 

The  relator's  case  should  furnish  to  the 
eoart  prtma  fkete  evidence  of  a  dnty  on 
the  part  of  the  respondents  to  be  performed 
in  their  office  of  common  councilmen,  an 
obligation  to  perform  that  duty,  and  thdr 
refusal  to  perform  it  upon  proof  of  formal 
specific  demand.  The  relator  alleges  that 
the  respondents  neglected  and  refused  to 
Issue  to  him  a  certificate  of  election  as 
councilman  of  the  Third  ward  of  the  city 
of  O'Ndll,  to  fill  a  given  vacancy;  but  nei- 
ther alleges  that  a  demand  was  made  nor 
brings  proof  of  it.  The  respondents  deny 
that  dther  a  demand  was  made  by  the 
relator,  or  that  a  refusal  was  grlven  by 
themselves,  to  issue  the  certiflcater.  In  the 
case  of  State  v.  Eberhardt,  14  Neb.  201.  16 
N.  W.  Bep.  820,  it  was  held :  "  Where  at«n- 
damua  is  Instituted  by  a  private  Individu- 
al against  acounty  clerk  or  treasurer  to  re- 
quire them  to  keep  the  books  of  thdr  re- 
spective offices  in  a  particular  manner,  it 
must  appear  that  a  demand  for  that  pur- 
pose was  made  upon  the  officers  liefore 
the  action  was  commenced."  In  Bedf.  R. 
B.  p.  669,  It  is  said  that  "it  Is  first  indis- 
pensable to  demand  of  the  party  against 
whom  the  application  for  muadatnva  te  to 
be  made  to  perform  the  duty."  State  v. 
Oovemor,25N.  J.Law.SSl;  Statev.Lehre, 
7  Rich.  Law,  284;  State  v.  DbvIh,  17  Minn. 
499.  (Oil.  406.)  For  want  of  evidence  of  de- 
mand by  the  relator  the  wrft  is  denied. 
Judgment  accordingly.  The  other  Judges 
concur. 


ScHOGK  T.  Crrr  of  Falls  Cmr. 

(SiiprMne  OMtrt  vf  Nebraika.    Uasdb  9i,  1801.) 

lHfuxcmoii-~OnirzKo  Stssbts— Rioan  cm  Laxb- 
Owxaa. 
A  party  who  has  been  la  the  open,  notori- 
008,  esolaslve,  adverse  possession  of  a  portion  of 
a  town- site  for  a  period  of  time  saBoliBt  to  bar 
an  aotlon  against  nia  to  reoovwmossssslcn  thssia- 
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of,  thereby  aoqnlreB  anaTisolate  title  to  uid  land, 
and  may  protect  Ms  posaassion  by  Inlnnction 
against  vnlawfiU  acts  of  the  city  authorities  in 
attemptiog  to  open  streets  tbroogh  his  land. 
(SyUaJnu  by  the  Court.) 

Appeal  from  dtotrlct  coart,  Richardson 
coanty ;  Appxlokt.  Judge. 

J  D.  GUman  and  E.  W.  Tbotaaa,  tor  ap- 
pellant. FnuikMaitta  and  C  QUlaapie,  (or 
appellee. 

Maxwsll,  J.  A  demurrer  was  sno- 
taiued  to  the  petition  In  the  court  below, 
and  the  action  dlamitieed.  The  petition  hi 
an  tollows:  "That  on  tbelTth  day  of  Feb- 
ruary, A.  D.  1870,  one  A.  J.  Weaver  was  tbe 
owner  oS  tbe  N.  W.  Ji^  of  section  14,  in  town 
1,  ranselS,  Kichardaon  Co.,  Neb.,  and  said 
A.  .1.  Weaver  and  Martha  Weaver,  as  his 
wife,  caused  said  above-deecrlbed  tract  of 
land  to  be  all  surveyed,  platted,  and  laid 
out  into  lots,  blocks,  streets,  and  alleys; 
and  caused  a  map  or  plat  of  said  survey, 
ebowiug  said  streets,  alleys,  lots,  and 
blocks  to  be  made,  signed,  acknowledged, 
and  filed  for  record  in  the  county  clerk's 
office  of  said  county,  and  recorded  in  tbe 
records  of  said  coanty,  showing  said  land 
BO  platted  and  laid  out  as  Weaver's  addi- 
tion to  the  city  of  Falls  City,  Neb.  At 
Bucb  time  nearly  all  of  said  land  was  culti- 
vated field,  and  used  and  occupied  only  as 
sncb.  That  upon  said  map  was  shown  a 
strip  of  land  marked  as  '  Cameron  Street,' 
comtnenclng  at  a  point  onthenortbllueot 
said  land,  and  about  608  feet  west  of  tbe 
N.  E.  comer  of  N.  W.  ^  uf  section  14,  and 
running  thence  south,  to  tbe  soutb  line  of 
said  quarter  section.  That  said  Cameron 
street  was  never  opened  or  worked  or  pre- 
pared (or  a  public  street,  or  used,  traveled, 
or  accepted  as  such,  or  used  for  public 
travel,  but  passed  along  a  portion  of  said 
cultivated  field  where  there  were  no  oc- 
cupants or  residents,  and  no  one  to  travel 
or  pass  over  the  same,  and  In  a  secluded, 
out  of  tbe  way,  and  unoccupied  locality. 
That  a  very  short  time  after  tbe  filing  o( 
the  plat— plaintiff  cannot  give  exa^t  date, 
— the  owner  o{  all  of  what  is  shown  on 
said  plat  as  blocks  7  and  8,  and  lots  11, 12, 
13,  and  14,  in  block  number  9,  took  actual 
adverse  possession  ol,  fenced.  Inclosed,  and 
cultivated,  commencing  at  a  point  60  feet 
west  o(  N.  E.  corner  of  said  block  0,  and 
on  tbe  north  line  of  said  block ;  running 
thence  east,  on  and  along  the  south  side 
of  6tb  street,  to  the  east  line  of  said  quar^ 
ter  section ;  thence  south,  on  and  along 
tbeeast  line  of  said  quarter  section,  to  the 
sootb  line  of  5tb  street,  to  a  point  60  feet 
west  of  tbe  S.  E.  comer  of  block  9;  and 
tbence  north,  on  and  along  the  west  line  of 
lots  14  and  11,  In  said  block  8,  to  the  place 
of  banning;  and  the  same  was  aU  fenced 
together  In  one  inelosure,  Including  there- 
in that'  part  called  'Cameron  Street,'  be- 
tween blocks  8  and  9,  and  was  so  actually 
held,  occupied,  and  used  by  said  owner, 
wbo  was  one  of  the  grantors  of  plaintUf 
indirect  line, and  said  land  was  so  actual- 
ly adversely  held,  occupied,  and  In  the 
continuous,  undisputed,  quiet  possession  of 
n^ntors  of  plaintiff,  up  to  the  year  1878. 
Tbe  plaintiff,  in  October,  1878,  finding  said 
grantors  in  actual,  adverse,  quiet,  undis- 
puted, peaceable,  and  continuous  posses- 


don  of  all  tbe  lands  In  said  Inelosure,  pur^ 
ebased  the  same,  and  received  from  the 
grantors  of  plaintiff  undisputed,  actual, 
and  adverse  possession  of  all  the  lands  in 
said  inelosure.  Including  said  Cameron 
street,  at  that  point,  and  from  said  last 
date,  to-wit,  October,  1878,  at  ull  times 
plaintiff  has  claimed  and  held  actual,  ad- 
verse, undisputed,  continnoos,  and  quiet 
possession  of  all  said  land  in  said  Inelos- 
ure, including  said  Cameron  street,  at  that 
goint,  and  now  has  said  possession,  and 
as  held  tbe  same  personally  for  more 
than  11  years  before  tbe  filing  of  this  i>eti- 
tion;  and  plaintllT  and  his  grantors  nave 
so  held,  used,  and  occupied,  and  been  in 
said  continuous  adverse  possession  of 
same,  for  more  than  15  years  last  past  be- 
fore the  commencementof  this  action,  and 
said  Inelosure  had  during  said  time  re- 
mained tbe  same.  That  defendant,  the 
city  of  Falls  City,  Richardson  count;.  Neb., 
baa  not,  during  all  said  years,  set  up  or 
claimed  any  right  in  any  land  in  said  in- 
elosure, but  now  sets  up  and  claims  a 
right,  by  its  officers,  agents,  and  servants, 
by  reason  of  said  plat  as  aforesaid,  to 
cause  to  be  in  a  summary  way  taken 
away  the  fences  and  property  of  plaintlB 
around  said  inelosure,  and  all  obstruction, 
so  far  as  the  same  may  be  found  within 
tbe  former  limits  of  what  was  marked  on 
said  plat  as  'Cameron  Street,'  and  asserts 
that  said  defendant,  and  its  officers  and 
agents,  have  tbe  right,  authority,  and 
power  to  throw  open  said  inelosure,  and 
open  up  said  strip  of  land  marked  on  said 
map  as  'Cameron  Street,'  and  without 
any  proceedings  to  condemn  the  same,  or 
legally  acquire  such  right;  but  sncb  de- 
fendant, and  Its  officers  and  servants,  act- 
ing in  an  arbitrary  and  unlawful  way, 
threaten  and  are  about  to  forcibly  remove 
tbe  fences  and  inelosure  of  plaintiff,  and 
open  up  a  pnbllc  street  through  said  land 
of  plaintiff,  as  it  now  is  and  bas  existed 
and  remained  continuously  (or  over  16 
■years  Inst  past.  PlaintilT  further  shows 
that  if  defendant  is  permitted  to  remove 
said  fences,  open  up  a  street,  and  destroy 
said  inelosure,  as  defendant  threatens, 
and  Is  now  about  to  do,  the  same  will 
leave  the  surrounding  propery  of  plaintiff 
in  narrow  strips  and  small  patches,  and 
of  such  shape  as  to  be  worthless,  and  will 
destroy  tbe  value  of  the  same,  and  render 
the  same  worthless.  That  said  laad  is  In 
a  secluded,  out  of  the  way,  and  remote 
locality,  where  same  is  worthless,  except 
as  farming  land,  and  where  there  is  no 
public  travel.  That  the  defendant,  its  offi- 
cers and  servants,  have  no  right,  i>ower, 
authority,  or  Jurisdiction  to  open  said 
Cameron  street  at  that  point  where  the 
same  may  appear  on  said  tract  of  land. 
That  said  Cameron  street,  and  all  rights 
to  tbe  same,  have  been  and  are  completely 
barred,  vacated,  and  lost  by  the  laws  of 
limitation,  and  an  entire  failure  to  use, 
occupy,  travel,  or  work  said  street,  and 
by  the  entire  failure  to  at  any  time  open 
up  or  use  said  land  as  a  street  at  any  time 
for  more  than  10  years  last  past;  and,  if 
at  any  time  said  defendant  bad  any  such 
righ't  to  open  said  Cameron  street,  tbe 
samu  has  been  lost,  barred,  and  destroyed 
by  the  open,  notorious,  actual,  undisput- 
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e«1,  ezclnsive,  and  contlnuoue  poesesslon 
of  aatd  land  by  plaintlO  and  his  Krantora 
for  mora  than  16  years  last  past,  and  by 
the  laws  of  limitation  of  the  state  of  Ne- 
braska, and  thereby  plaintiff  has  become 
the  owner  of  all  said  street  and  land.  De- 
fendant, its  agents,  officers,  or  servants, 
have  norigbt,  authority,  or  Jurisdiction  to 
come  opon  said  laud,  or  any  part  of  said 
inclosure,  or  to  interfere  with,  remove,  or 
take  the  fences  or  improrements  of  plain- 
tiff, or  any  part  thereof,  away,  or  to  dis- 
turb plaintiff  in  the  continued  enjoyment 
and  possession  of  the  same,  or  to  attempt, 
in  a  summary  way,  to  open  a  street 
through  said  tract  of  land,  or  any  part 
thereof,  without  flrst  proceeding  to  con- 
demn  or  obtain  sncb  right,  as  provided  by 
law.  That  said  defendant,  tbocity  of  Falls 
City,  Richardson  county.  Neb.,  now 
threatens  to  and  is  about  to  proceed  in  a 
summary,  oppressive,  and  Illegal  way  to 
tear  down,  remove,  and  destroy  plaintiff's 
fences  and  improvements  upon  said  land, 
and  plow  up,  dig,  excavate,  waste,  and 
burrow  earth  therein,  which  said  act,  if 
permitted  to  be  done,  will  destroy  the 
value  of.  said  property,  and  render  useless 
the  surrounding  property  of  plaintiff,  for 
any  purpose  for  which  plaintiff  purchased 
or  has  personally  used  the  same  for  over 
11  years  last  past, and  now  uses  the  same; 
and  said  defendant,  unless  restrained  by 
the  order  of  this  court,  will  attempt  to  a»- 
aert  and  put  In  force  said  claim  of  right  to 
open  and  remove  plain  tlB's  inclosure,  and 
will  commit  the  acts  and  wrongs  herein- 
before set  fovth,  to  the  great  and  irrepa- 
rable injury  of  the  plaintiff.  That  said  de- 
fendant asserts  said  right  only  because  of 
the  said  strip  of  land  being  marked  '  Cam- 
eron Street'  uponaaid  plat  so  filed  bysald 
Weaver.  That  said  plat  so  marked  and 
claim  so  made  by  said  defendant,  and  the 
said  acts  and  threats  of  said  defendant, 
cast  a  cloud  upon  the  rights  and  titles 
and  possession  of  plaintiff  in  and  to  said 
tract  of  land,  and  cast  discredit  npon.- 
lessens,  and  depreciates  the  value  of  plaii*- 
tiff's  title  and  property,  and  Ills  right  to 
occupy  the  same;  and  plaintiff  Is  entitled 
to  have  his  title  and  possession  to  all  of 
said  land  quieted,  as  against  the  city  of 
Falls  City,  Slchardson  Co.,  Neb.,  and  all 
its  agents,  offlrers,  and  servants,  and 
against  any  right  to  open,  or  cause  to  be 
opened,  any  street  or  public  way  through 
said  land,  except  after  having  secured 
said  right  by  condemnation  and  payment 
of  damages  found.  That  no  proceedings 
bave  ever  been  had  for  tbe  condemnation 
of  tbe  right  or  appraisement  of  damages 
for  the  opening  of  said  street, "  etc. 

If  the  allegations  in  tbe  petition  are 
true,  the  plaintiff  has  lieen  in  possession  of 
the  land  in  controversy  adversely  for  a 
Bufflclent  length  of  time  to  give  him  title 
by  adverse  possession.  This  possession 
be  may  protect  by  injunction.  While  the 
doctrine  is  generally  recognised  that  a 
mere  trespass  will  not  be  restrained  when 
the  injury  would  not  be  irreparable,  and 
the  trespasser  is  solvent,  and  adequate 
damages  for  the  injury  may  be  recovered 
at  law,  still  an  injunction  will  be  issued  to 
restrain  a  public  ofllcer  from  proceeding 
Illegally  and  Improperly  under  claim  of 


right.  Johnson  v.  Hahn,  4  Neb.  149;  Bel- 
knap V.  Belknap,  2  Johns.  Ch.  472;  Liv- 
ingston V.  Livingston,  6  Johns.  Ch.  497; 
Railroad  Co.  v.Artcher,6  Paige,  83.  Where 
the  injury  complained  of  is  a  continuous 
one,  and  the  remedy  at  law  must  therefore 
be  successive  suits,  and  au  action  for  dam- 
ages be  wholly  Inadequate  for  the  plain- 
tiff's protection,  he  will  be  granted  an  in- 
junction to  restrain  the  injury.  Bolton  v. 
McShane,  (Iowa,)  25  .V.  W.  Rep.  135: 
Sblmer  v.  Canal  Co.,  27  N.  J.  l?q.  864.  10 
Amer.  &  Eng.  Enc.  Law,  87t>.  The  equity 
rule  is  that  a  trespass  will  be  restrained 
when  the  threatened  injury  Is  irreparable, 
when  the  trespasser  is  mpolvent,  or  when 
there  exists  other  clrenmstances  which 
render  tbe  interposition  of  the  court  nec- 
essary and  proper,  among  which  will  be 
the  avoidance  of  circuity  and  multiplicity 
of  actions.  10  Amer.  &  Eng.  Enc.  La  w,  Wl, 
and  cases  cited.  In  our  view,  the  petition 
states  a  cause  of  action  which  entitles  the 
plaintiff  to  relief.  The  Judgment  of  tbe 
district  court  is  reversed,  and  tbe  cause 
remanded  for  further  proceedings.  Tbe 
other  Judges  concur. 


LnaNO  Y.  Etlb. 

(5uprem<  Court  of  NArcuka.    Mandi  SL,  18B1.) 

FKAOBTjiam  CoirvsTAiroBa— CoireiDBa^TioH. 

1.  In  an  action  against  the  sheriff,  who  had 
levied  exeoutiona  on  the  stock  of  goocts  sold  by 
one  H.  to  E.  tor  the  sam  of  MOO,  while  the  proof 
tended  to  show  that  such  goods  were  of  the  value 
of  $1,000  or  upwards,  an  uistruoUoii  "that,  U  H. 
sold  the  goods  to  obtain  monOT  to  pay  his  debts, 
you  will  have  to  find  that  H.  himself  was  not 
guilty  of  fraud  in  the  sale, "  h«Id  erroneous ;  an 
essential  element^  vis.,  the  ocmalderation,  being 
omitted. 

2.  A  debtor  who  porohases  goods  on  the  faith 
that  he  is  the  owner  of  certain  projperty  oucnpies 
to  some  extent  a  trust  relation  in  tae  possession 
of  snoh  property,  and  It  is  his  du^.  If  need  be, 
to  apply  the  propertv  in  good  faith  to  the  pay- 
ment of  his  debts.  Therefore  he  cannot  donate  it 
where  the  efleotof  such  donation  would  be  to  de- 
feat creditors;  nor  can  he  sell  it  for  a  greatly  in- 
adequate price,  as  the  effectof  swdiMlc  la  in  part 
a  donation. 

{SuUdbut  by  the  CoiMt.) 

Error  to  district  court.  Pawnee  county; 
Broapy,  Judge. 

Story  A  Story,  for  plalntlB  in  error.  O. 
M.  Bvmpbrey  and  H.  C.  Lindsay,  for  de- 
fendant in  error. 

PerGoriam.  This  is  an  action  of  re- 
plevin. On  the  let  day  of  August,  1887. 
one  D.  Hedgepeth  sold  a  stock  of  goods  at 
Lewiston,  Neb.,  to  the  defendant  in  error. 
On  the  27tta  day  of  September.  1887,  the 
plaintiff  in  error  levied  upon  a  part  <{f  tbe 
stock  by  virtue  of  an  execntion  issued  by 
the  county  court  of  Pawnee  county  upon 
a  Judgment  In  favor  of  McCord  &  Collins 
and  against  Hedgepetb.  Defendant  in  er- 
ror thereupon  replevied  tbe  goods,  and 
Judgment  was  rendered  In  his  favor  in  tbe 
court  below.  Plaintiflln  errorclaims that 
the  sale  from  Hedgepeth  to  Kyle  was  fraud- 
ulent as  to  the  creditors  of  Hedgepetb. 
and  claims  that  there  was  error  in  the 
proceedings  in  the  court  below.  Tbe  testi- 
mony tends  to  show  that  tbe  goods  pur- 
chased were  of  the  value  of  f  1,000  or  more. 
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and  that  the  deteadant  In  error  porebaaed 
them  for  fOOO.  The  coart  save  fbetollow* 
Ins  Inetroetton :  "  In  addition  to  what  han 
been  said  on  the  law,  yoo  are  inatracted 
that  frand  Is  a  qneetlun  of  fact  to  be  de- 
termined by  the  Jary,  and  the  burden  of 
proof  la  opon  the  party  alleKing  It,  and 
frand  la  never  preaumed  in  the  abaence  of 
pro<rf.  Yon  have  been  inatmcted  aa  to  cer- 
tain circa mstancea.  which,  II  proven,  may 
betaken  by  you  aaclrcumatantlal  evidence 
on  the  aubject ;  bat  whether  auch  circam- 
Btancea  have  been  proven  in  thla  caae  are 
qnestlona  of  fact  for  yon  to  deterrolne. 
To  maiie  the  aale  frandalent  the  fraud 
most  have  been  participated  In  by  both 
aeller  and  bnyer.  In  eaae  the  buyer  had 
notice  of  anch  faete  or  eircnmstancea  aa 
would  arooae  on  the  part  of  a  man  of  or- 
dinary pradence  a  aaapiclon  of  frand,  that 
woDid  have  pnt  him  on  anch  Inqnlry  aa 
wuuld  have  led  to  knowledge  of  fraud, 
that  takea  tbeplaceof  and  iaeqaivulent  to 
participation  in  the  fraud.  But  whether 
there  la  any  aocb  thing  in  thla  caae  la  a 
fact  for  yoo  to  determine.  If  you  And 
from  the  evidence  that  Hedgepetli  In  good 
faith  aold  the  gooda  to  obtain  money  to 
pay  on  bis  debts,  you  will  have  tu  find 
that  Hedgepeth  himaelf  waa  not  guilty  of 
fraud  In  the  sale;  brft  U  be  aold  to  hinder, 
delay,  or  defraud  hla  creditors,  be  waa  a 
participant  In  frand;  and  the  further 
qneation  for  yon  would  be  whether  plain- 
tiff participated  in  the  frand."  The  court 
had  prevloualy  Inatrncted  the  jury  that  an 
inadequate  price  paid  for  the  gooda  would 
not,  of  Itaelt,  defeat  the  aale.  The  instruc- 
tion here  gri^en  waa  clearly  prejudicial  to 
the  plaintlir  in  error.  A  debtor  who  con- 
tracta  debta  upon  the  faith  that  he  la  the 
owner  of  certain  property  impliedly  agroea 
that  he  will  act  in  good  talth  with  his 
creditors,  and,  If  need  be,  that  he  will  ap- 
*  ply  bia  property  In  good  faith  to  the  pay- 
ment of  hla  debta.  The  law,  therefore, 
will  not  permit  him  togtve  away  hla  prop- 
erty where  the  effect  of  the  gift  would  be 
to  deprive  credltoraot  thelrri^hta.  A  aale 
for  an  inadequate  price  la  In  eome  sense  a 
gift;  and  It  will  be  a  very  dangerous  rule 
to  eetabliah  it  a  court  ihoold  bold  that  a 
debtor  could  ^ve  two  dollars  In  value  in 
property  tor  every  dollar  be  waa  owing 
a  creditor.  A  creditor  baa  no  right  to  ask 
such  a  bonua,  and  a  debtor  haa  no  right 
tu  aacriflce  the  right?  of  aome  of  hla  cred- 
itora  by  virtually  giving  away  a  consider- 
aUle  portion  of  bis  property.  Tbelnatruc- 
tion  waa  clearly  wrong,  and  was  very 
prejndlclal  to  the  plaintiflin  error.  The 
Judgment  of  the  district  court  is  reversed, 
and  the  canae  remanded  lor  farther  pro- 
ceedlnga. 

KooH  et  al.  y.  Losch. 
(Supreme  Court  of  Nebrashti.    Harch  H,  189L) 

ESCOFFXb— SlUCDULaKT   COKVITAKCBS— Svi- 

Daiioa. 
1.  K.  commeDoed  suit  against  M.  in  the  dis- 
trict court,  and  attached  the  defendant's  land, 
asainst  which  there  was  of  record  a  mortgage  oi 
tSuO  in  favor  of  H.  's  wife.  Judgment  was  snb- 
seqaently  rendered  in  favor  of  the  plaintiff,  and 
an  order  of  sale  was  Issued.  Tlie  sheriff  and  ap- 
praisers, in  appralalng  the  interest  of  the  defend- 
ant in  the  land,  recognized  the  mortgage  as  a 


valid  Uaa,  and  dsdaetsd  the  aoioant  thereof  from 
the  real  value  of  the  land.  At  the  sale  the  land 
was  purchased  by  K.  and  S.,  subject  to  all  liens 
thereon.  Tbe  mortgage  was  afterwards  sold  and 
assigned  to  Ij.  Ip  an  action  to  foreclose  the  same. 
It  was  held  that  K.  and  8.  are  estopped  from  dis- 
puting the  validly  of  the  mortgage. 

9.  Bvidenoe  examined,  and  hdd  to  sustain  the 
charge  that  the  deed  from  )C.  to  T.  was  without 
consideration,  and  made  with  the  intent  to  de- 
fraud the  creditors  of  the  grantor. 
iSyUatms  by  the  Court.) 

Error  to  dlatriet  court,  Cuming  county; 
KoRRiB,  Judge. 

E.  K.  VnlentlBB  and  M.  McLattgbUn,  for 
plalntitIB  in  error.  J.  F.  Loaeb,  pro  se. 

NoBVAL.,J.  Tblaactlon  was  commenced 
by  J.  F.  Losch  In  tbe  district  court  of 
Cuming    county,    to    turecloau    a    mort- 

Sage  given  by  John  Michel  to  Elizabeth 
[ichel  upon  tbe  N.  G.  ^  of  section  17, 
township  21,  range  7  £.,  to  aecurethe  pay- 
ment of  the  Bum  of  $800.  The  mortgage 
waa  assigned  to  Losch  before  suit.  John 
Michd,  Ubaldua  Tannenberger,  Ferdinand 
Koch,  and  Frederick  Sonnenscbein  were' 
made  defeudanta.  A  decree  of  foreclosure 
was  rendered  for  the  amount  claimed, 
with  findings  that  tbe  interest  of  tbe  de- 
fendanta  in  the  mortgaged  premises  waa 
aabaequent  and  Inferior  to  that  of  the 
plaintiff.  Koch  and  Sonnenscbein  moved 
Uir  a  new  trial,  which  waa  denied,  and 
they  prosecute  a  petition  in  error  to  thla 
court.  In  January,  1886,  proceedlnsa  were 
pending  In  tbe  dlatriet  court  for  Cuming 
county,  wherein  John  Michel  prayed  for  a 
divorce  from  Elizabeth  Michel.  A  decree 
of  divorce  was  granted  oh  tbe  IStb  of  the 
month,  and  on  the  same  day  John  Michel, 
In  settlement  of  alimony,  executed  and  de- 
livered to  hla  wife  a  note  for  fSOO,  t)ayable 
May  lat  thereafter,  and  aecured  the  pay- 
ment of  the  aame  by  giving  the  mortgage 
sued  on,  which  was  recorded  January  19, 
1886.  iSubaequently  the  portiea  were  re- 
married, and  ever  since  have  lived  togeth- 
er aa  husband  and  wife.  On  Man-h  7, 18H7, 
John  Michel  and  wife,  by  warranty  deed, 
conveyed  tbe  mortgaged  premises  to  the 
defendant  Tannenberger,  which  deed  waa 
filed  for  record  on  the  12tb  day  uf  tbe  same 
month.  Prior  to  the  date  of  said  convey- 
ance, Ferdinand  Koch  commenced  sidt 
against  John  Michel  in  the  dlatriet  court 
of  Cuming  county,  and  attached  the  land 
In  qneation.  Subsequently,  Koch  recov- 
ered a  Judgment  in  tbe  case  for  f788.78 
debt, and  f 36.63  coata,  and  an  order  [or  the 
sale  of  tbe  attached  property.  At  tbe 
aale  the  land  was  purchased  by  Koch  and 
Sunnenachein.  It  is  claimed  that  the 
court  erred  In  rendering  a  decree  ul  fore- 
closure, because  tbe  mortgage  had  been 
paid  and  released  prior  to  tbe  commence- 
ment of  This  suit,  and  before  the  sale  In 
the  attachment  case.  It  is  conceded  that 
the  mortgage  waa  never  discharged  of 
record.  T.  M.  Franae  and  N.  Jurgeuson 
each  gave  testimony  to  the  eRect  that, 
after  Mr.  and  Mrs.  Michel  were  remarried, 
Mrs.  Michel  executed  a  written  release  of  the 
mortgage,  and  that  thesame  was  acknowl- 
edged by  her  before  Emery  Briggs,  a  jus- 
tice of  the  peace,  and  that  the  release  was 
delivered  to  the  mortgagor.  Their  testi- 
mony Is,  to  eome  extent,  corroborated  by 
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that  of  tbe  Jnstlce.  On  the  other  hand, 
the  morteragor  and  mortgagee  each  state 
In  their  depositions  that  no  part  of  tbe 
debt  secured  by  the  mortgage  was  ever 
paid,  and  that  a  release  ot  the  mortgage 
was  never  delivered  to  Mr. Michel.  Italso 
appears  In  testimony  that  the  note  and 
mortgage  were  placed  by  Mrs.  Michel,  for 
safe-keeping.  In  tbe  custody  of  Tannenber- 
ger  soon  after  the  mortgage  was  recorded, 
and  that  these  papers  were  not  out  of  his 
possession  until  they  were  assigned  to  the 
plaintiff.  While  the  evidence  Introduced 
on  behalf  of  the  defendant  below  was  suffi- 
cient to  authorise  n  finding  by  the  trial 
court  that  the  mortgage  had  been  settled 
by  the  parties,  and  that  a  release  was  ex- 
ecuted and  delivered,  yet  such  evidence, 
when  weighed  in  connection  with  that  In- 
troduced bythep!alntirt,lsnot  of  such  con- 
clusive character  as  to  warrant  a  review- 
ing court  to  disturb  the  finding  of  the  dis- 
trict court.  But,  as  we  view  the  facts  dis- 
closed by  the  record,  tbe  plnintiffs  in  error 
are  not  in  a  position  to  question  the  va- 
lidity of  the  mortgage,  or  to  urge  that  It 
was  not  a  Hen  upon  the-land.  They  pur- 
chased tbe  land  subject  to  this  mortgage. 
Under  the  order  of  sale  Issued  In  the  at- 
tachment suit,  the  real  value  of  the  land 
was  appraised  at  f  8,200.  The  certificate 
of  Hens  made  by  the  county  clerk  shows  a 
mortgage  of  record  for  the  sum  offl.BOO'in 
favor  of  James  Thompson,  and  another  to 
'Elizabeth  Michel  for  fSOO,  dated  January 
18, 1886.  These  mortgages  were  recognised 
asllensbythe  appraisers,  and  theomonnts 
were  deducted  by  them  Im  making  the  ap- 
pralHeinent  from  the  real  value  ot  the  land. 
The  plaintiffs  In  error  purchased  the  real 
estate  for  f825.  At  the  time  they  had  no- 
tice ot  the  existence  of  the  mortgage,  and 
recognised  the  validity.  It  would  be  Ineq- 
uitable to  permit  them  now  to  set  up  that 
it  was  not  a  valid  lien.  Skinner  v.  Rey- 
nick,  10  Neb.  828.  6  X.  W.  Kep.  869;  Forgy 
V.  Merryman,14  Neb. 518, 16  N.  W.Rep.  886; 
Bond  V.  Dolh7, 17  Neb.  4»1.  28  N.  W.  Bep. 
851 ;  Horton  V.  Davis,  26  N.  T.  495. 

Counsel  for  plaintiffs  in  error  say  that 
the  court  erred  In  entering  a  decree  for 
the  plaintiff  below,  because  he  was  not  tbe 
owner  of  the  mortgage  when  suit  was 
brought.  Considerable  testimony  was 
g^ven  on  this  branch  of  the  case.  The 
plaintiff  produced  the  note  and  mortgage 
duly  assigned  to  him,  and  testified  he  pur- 
chased them,  paying  therefor  flOO  In  cash, 
and  agreed  to  pay  f  100  more,  and  to  per- 
form some  legal  services  for  Mrs.  Michel. 
A  careful  reading  of  the  testimony  con- 
vinces us  that  the  plaintiff  was  the  owner 
of  the  mortgage,  and  is  the  real  party  In 
interest.  True,  he  purchased  It  for  less 
than  a  third  ot  Its  value,  but  Mrs.  Michel 
Is  not  complaining,  and  it  is  certainly  no 
concern  of  the  plaintiffs  In  error. 

It  Is  finally  urged  that  the  court  erred 
in  not  rendering  Judgment  canceling  the 
deed  from  the  Mlchels  toDbaldus  Tannen- 
berger.  Tbe  undisputed  testimony  shows 
that  there  was  no  consideration  for  the 
deed ;  that  it  was  made  for  the  sole  and 
only  purpose  of  hindering,  delaying,  and 
defrauding  the  plaintiffs  In  error,  who 
were  at  the  timecredltors  ot  the  grantors. 
The  defendant- Tannenberger,  altbongb  a 


wltneas  in  thecase,  made  no  dental  npon 
tbe  witness  stand  of  the  allegationB  and 
proof  of  fraud.  The  deed  creates  a  ciond 
npon  the  title  of  the  plaintiffs  in  error  to 
the  land,  and  should  beeanceted.  A  decree 
will  be  entered  in  this  court  canceling  the 
deed  from  the  Mlchels  to  Tannenberger. 
In  ail  other  respects  the  decree  of  tbe  low- 
er court  is  affirmed.  Judgment  according- 
ly.   The  other  Judges  concar. 


Stmnb  eft  at.  v.  Benner  et  al, 
(Su,pr«me  Court  of  Ndbratka.    ICaioh  31,  1891.) 

Basonsios  or  HidJt—tfamm  or  Psioa  Beobtvxd 

— SnrriciispT. 

I.  The  general  rule  ta  that  a  party  who  seeks 
to  resoind  a  oontraot  eotered  Into  on  trandulent 
repreBentatiooB  must  return  or  offer  to  ratom  the 
property  acquired  by  suob  conlraat  within  a  rea- 
sonable time,  so  as  to  place  tbe  property  and  the 
adverse  party  sabstannally  in  the  same  condiUon 
as  at  the  time  tbe  property  was  received.  There 
are  .some  ezoeptioiis  to  this  role,  however. 

8.  One  S.  sold  goods  to  B.  npon  tbe  represen- 
tation that  he  (B.)  was  entirely  free  from  debt, 
that  the  goods  in  his  store  were  paid  for,  and 
that  he  was  in  the  habit  of  discounting  his  bills, 
and  would  pay  the  same  within  10  days,  where- 
upon goods  to  the  amount  of  t600  were  sold  to 
him  by  8.  In  10  days  from  the  date  of  the  pur- 
chase B.  paid  tun,  and  s6on  afterwards  executed 
a  mortgage  for  a  large  amount  to  bis  brother, 
and  surrendered  possession  thereunder  ot  his 
goods.  Attachment*,  eta,  were  thereupon  levied 
upon  the  goods,  whereupon  B.  brought  an  action 
of  replevin  to  recover  the  goods  previously  sold 
by  him,  and  on  the  trial  paid  into  court  the 
amount  of  money  paid  by  B.  on  the  purchase, 
less  the  value  of  the  goods  sold  by  B.  HeUL  that, 
as  there  was  uncertainty  as  to  the  amount  of  said 
goods  sold  bv  B.,  and  as  the  offer  to  pay  tbe  res- 
idue of  the  $100  was  made  on  the  trial,  and  as 
soon  as  the  amount  was  ascertained,  It  was  with- 
in a  reasonable  time. 
(SyUaitut  by  the  Court.)  , 

Error  to    district    court,   Blchardson' 
county ;  Appbi.oet,  Judge. 

JTranJ:  Afartfn,  for  plaintiffs  in  error.  C. 
auiesple,  E.  W.  Thomas,  J.  D.  aUmaa,  and 
labam  Reavta,  for  defendants  In  error. 

Maxwbix,  J.  The  plaintiffs  are  whole- 
sale grocers  In  Atchison,  Kan.  In  August, 
18S8,  C.  F.  Benner,  one  of  the  defendants, 
was  engaged  In  the  mercantile  business  In 
a  small  way  In  Falls  C9ty,  Neb.  He  was 
anxious  to  add  a  line  of  groceries  to  his 
business,  and.  In  order  to  obtnin  credit 
from  the  plaintiffs,  repres^ted  to  their 
salesman  in  substance  that  his  stock  was 
paid  for,  and  that  he  discounted  bis  bills 
from  wholesale  dealers.  Belying  upon 
these  and  other  representations  ot  Ben- 
ner, the  plaintlfl  sold  bim  goods  to  the 
amount  of  $600.  About  10  days  after  the 
sale  took  place  Benner  sent  the  plaintiffs 
f  100,  to  apply  on  the  purcha«>e.  A  number 
of  letters  followed  from  the  plaintiffs  urg- 
ing payment  of  the  goods,  but  nu  other 
payment  was  made  thereon.  Abou^  the 
middle  ot  September,  1888,  O.  F.  Benner 
executed  a  mortgage  to  C.  C.  Benner,  bis 
brother,  for  more  than  f  2,000,  and  the  lat- 
ter immediately  took  possession.  Various 
creditors  ot  C.  F.  Benner  thereupon  pro- 
cured attachments,  etc.,  and  levied  them 
on  the  goods  In  the  possession  of  C.  C. 
Benner.    The  plaintiffs  in  this  action,  as 
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0OOI1  as  Uiey  learned  ol  tbe  mortgaxe  of 
C  F.  Benner  to  bla  brother.  Bought  to  re- 
scind tbe  sale,  and  brought  an  action  ol 
replevin  against  the  two  Benners,  nnder 
which  they  took  all  the  goods  undisposed 
of  which  bad  been  purchased  from  tbe 
pInintiffH.  It  appeared  on  the  trial  that 
$47  worth,  of  tbe  goods  had  been  sold, 
whereupon  the  plaintiffs  paid  Into  court 
9!&  for  the  use  of  C.  F.  Benner.  Upon  the 
conclusion  of  the  testimony  for  tbe  plain- 
tlffti  the  defendants  filed  tbe  following  mo- 
tion, which  was  sustained :  "  Defendants 
move  tlte  court  to  direct  the  Jury  to  find  a 
verdict  in  favcr  of  the  defendants,  for  the 
reoMon  that  the  plaintiffs  have  not  made 
out  a  piim»  fkele  case  to  entitle  them  to 
recover,  for  the  foUowlag  reasons:  (1) 
There  Is  no  proper  rescission  of  tbe  con> 
tract  of  purchase  of  the  goods  by  C.  F. 
Benner  from  the  plaintiffs.  It  has  devei- 
ofMMl  in  the  testimony  that  the  purchase 
was  made  by  young  Benner,  the  goods 
were  delivered  at  Falls  City,  and  that  tbe 
sum  of  flOO  was  paid  on  tbe  purchase 
price  of  the  goods  by  Benner;  and  there  is 
no  Hhowlng  on  tbe  part  of  tbe  plaintlBs 
that  this  money  was  returned  or  offered 
to  be  returned  to  Benner  previous  to  the 
bringing  tbe  snlt  in  replevin;  and  until 
said  othiT  or  return  Is  made,  where  the 
claim  is  that  tbe  goods  were  fraudulently 
purchased,  the  vendors  of  the  groods  have 
uo  right  of  action ;  and  for  the  reason 
that,  uo  rescission  having  taken  place,  tbe 
plnintilfs  were  in  no  condition  to  say  that 
they  were  the  owners  of  the  goods,  and 
entitled  to  their  possession,  as  the  orig> 
inal  contract  had  not  been  disposed  ol  by 
resclHsion.  (2)  For  tbe  reason  that  It  has 
developed  in  the  testimony  that  Thomp- 
son was  in  possession  of  the  goods  by 
writs  of  execution,  and  there  is  no  testl. 
moby  to  show  that  the  debts  which  those 
execntions  represented  had  not  been  con- 
tracted before  or  since  this  contract  was 
made  for  tbe  purchase  ol  these  goods. " 
The  general  rule  is  that  a  party  who  seeks 
to  rescind  a  contract  must  return  or  offer 
to  return  tbe  property  acquired  by  such 
contract  within  a  reasonable  time  and  In 
such  a  way  as  to  place  the  property  and 
the  vendor  substcuitially  in  the  same  con- 
dition as  at  the  time  the  property  was  re- 
ceived. Manahan  v.  Noyes,  52  N.  H.  232; 
Lnne  v.  Latimer;  41  Oa.  171 ;  Skinner  v. 
White.  17  Johns.  367 ;  Plntard  v.  Martin, 
1  Sniedes  &  M.  Ch.  126;  Hanson  v.Field,41 
Miss.  712;  Clark  v.  Tennan^,  5  Neb.  549;  6 
Walt.  Act.  &  Def.  Ml.  There  are  some  ex- 
ceptions to  the  rule,  however,  as  where  a 
party  guilty  of  fraud  has  put  it  out  of  the 
power  of  tbe  party  defrauded  to  make 
such  return,  or  such  return  is  ImpoMsible, 
as  in  a  case  ol  exchange  ul  animals,  where 
the  one  received  has  died  from  a  conta- 
gions disease  existing  when  tbe  exchange 
was  made.  Faulkner  v.  Klamp,  16  Neb. 
174.  26  N.  W.  Rep.  220;  Jones  v.  Edwards, 
1  Neb.  170;  Masson  v.  Bovet,  1  Denlo,  68. 
Tbe  rule  is  that  the  party  defrauded  must 
do  what  he  can  to  place  tbe  other  in  statu 
quo.  Wilbur  V.  Flood.  16  Mich.  45;  Bank 
V.  ¥ocum,  11  Neb.  328,  »  N.  W.  Rep.  84.  In 
the  case  at  bar  it  was  evident  at  the  time 
the  action  was  instituted  that  a  consider- 
able portion  of  the  goods  purchased  had 


been  sold.  The  exact  amount  does  not 
appear  to  have  been  ascertained  ontil  tbe 
trial.  On  being  ascertained,  however,  the 
plaintltis  at  once  tendered  the  remaining 
amonnt  doe.  This,  nnder  the  circam- 
stancee,  would  seem  to  be  sufficient.  It  is 
very  evident  that  the  goods  were  obtain^ 
by  Iraod  and  misrepresMitatlon,  and 
would  not  have  been  furnished  to  C.  F. 
Benner  had  he  not  willfully  and  deliberate- 
ly misrepresented  the  facts  to  the  plain- 
tiffs. The  plaintiffs  bad  a  right  to  claim 
their  goods  upon  the  tendering  back  tbe 
money  paid  thereon,  and  this  tender,  so 
far  as  appears,  was  made  at  the  earliest 
opportunity  after  the  amount  due  was  as- 
certained. The  court  therefore  erred  In 
directing  a  verdict,  and  tbe  todgment  Is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  The  other  Judges  con- 
cor. 


PiCKKNB  V.  PLATTSHOUTB  INTESTMBNT  CO. 

et  al.i 
(auprmne  Court  vf  NebraOta.    Uiuwh  24,  iSBl.) 

MaORAXIO'S  IdBX— PSOFBBTT  SuBnOT. 

W.  H.  p.  ooatractad  wltb  tlie  P.  Land  ft 
biveatment  Company  to  erect  a  bnilding,  imown 
as  tbo  "Park  Hooae, "  on  40  aores  of  groond,  for 
the  purcbaae  of  which  that  company  had  an  un- 
written agreement  with  the  P.  £ana  &  Improve- 
ment Company,  the  legal  owner,  which  agreement 
was  subsequently  abandoned  by  both  companies, 
and  a  balance  of  {800,  for  the  erection  of  the 
building,  was  claimed  by  the  contractor.  In  an 
action  to  enforce  the  mechanic's  lien  against  both 
companies  by  the  contraotor,  held,  that  Uie  in- 
vestment com^ny  alone  was  liable,  and  that  the 
contractor's  hen  was  limited  to  the  building,  and 
that  the  land  of  tbe  improvement  company  was 
not  chargeable.  Irish  v.  Lundln,  (Neb.)  44  N. 
W.  Rep.  80. 
(Si/Ualms  by  the  Court) 

Appeal  from  district  court, Cass  county; 
Chapman.  Jndge. 

O.  H.  BhIIow  and  W.L.  Browne,  lor  ap- 
pellants.   J.  B.  Strode,  for  appellee. 

Cobb,  C.  J.  This  action  was  brought  by 
the  appellee  in  tbe  district  court  of  said 
county  to  foreclose  a  mechanic's  iien  for 
tbe  erection  ol  certain  bttildings  on  the 
property  ol  the  appellants,  described  as 
the  N.  W.  i  ol  the  S.  K.  \  of  section  1, 
township  12  N.,  range  18  K., sixth  P.  M.,  In 
Cass  county.  Neb.  Tbe  amount  ol  tbe 
claim  was  fiiOO.25.  The  appellants  set  up 
in  their  brief  that  the  Plattsmonth  Hand 
&  Improvement  C(»mpany  were  the  legal 
owners  ol  the  title  to  a  tract  of  land 
near  Plattsmouth, amounting  to  200 acres, 
as  appeared  of  record  in  Cass  county;  the 
Plattsmonth  Investment  Company  at  tbe 
time  holding  an  unrecorded  and  undis- 
closed parol  contract  for  the  purchase  of 
the  said  real  es  ta  te.  A  ppellee,  Pickens,  con- 
tracted with  the  Plattsmonth  Investraeut 
Company,  the  equity  holders,  for  the  erec- 
tion of  certain  buildings,  known  as  the 
"Park  Honse, "  etc.,  and  built  tbe  same  on 
said  land;  tbe  Plattsmouth  Land  fk  Im- 
provement Company  not  being  a  party  .to 
•aid  contract.  Lien  was  filed  and  suit 
brought  to  loreclose  and  sell  the  build- 
ings, and  also  the  lands  on  which  they 
were  placed.  Decree  for  plaintiff  ordering 
sale   ol  premises,  including  realty,  from 
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which  decree  this  appeal  is  taken  by  the 
Plattsmoath  Land  &  Improvement  Com- 
pany. The  counael  for  the  appellee  replied 
that  the  counsel  for  appellants.  In  his 
statement  of  the  case,  says  that  the 
Plattsmoath  Investment  Company  held 
aq  unrecorded  and  undisclosed  parol  con- 
tract for  the  purchase  of  the  real  estate  de- 
scribed In  the  petition  at  the  time  the  con- 
tract for  the  erection  of  the  Park  House, 
mentioned  In  the  petition  was  mtide.  To 
this  we  assent,  but  we  do  not  assent  to 
his  further  stateroenl;,  that  the  contract 
for  the  erection  of  said  Park  House  was 
made  with  the  Plattsmouth  Investment 
Company,  the  equity  holders,  alone,  and 
that  the  Plattsmouth  Land  &  Improve- 
ment Company,  and  the  holder  of  the  le- 
gal title,  was  not  a  party  to  said  contract. 
The  evidence  In  this  case  warrants  us  in 
stating  that  the  Plattsmouth  Land  &  Im- 
provement Company  took  such  action, 
through  Its  officers,.  In  procuring  the  ap- 
pellee to  enter  Into  the  contract,  and  to 
erect  the  buildings,  as  to  make  It  a  party 
to  the  contract.  The  cause  was  tried  to 
the  conrt,  and  the.  following  decree  was 
entered :  "This  cause  came  on  to  be  heard 
apon  the  petition,  answer,  and  reply,  and 
the  evidence,  and,  a  jury  being  waived, 
was  submitted  to  the  conrt ;  and  the  court 
finds  that  there  Is  due  the  plaintiff  from 
the  Plattsmouth  Investment  Company 
and  the  Plattsmouth  Land  &  Improve- 
ment Company,  upon  the  account  set 
forth,  the  sum  of  $800.  with  interest  at  the 
rate  of  seven  per  cent,  from  January  24, 
1888;  and  that  plaintiff  on  November  19, 
18S7,  made  an  account  In  writing  of  the 
Items  set  forth,  and,  after  making  oath 
thereto,  filed  the  same  in  the  clerk's  office 
of  Cass  county,  where  It  Is  duly  recorded, 
and  Is  a  subsisting  mechanic's  Hen  upon 
the  premises  described,  and  known  as 
'Sural  Park,'  as  shown  by  the  plat  of  Liv- 
ingston Heights,  In  Book  15,  page  179,  of 
Cass  County  Becords,  and  the  buildings 
and  Improvements  thereon;  and  the  court 
finds  that  theplalntlff  is  entitled  to  have 
said  lien  enforced.  It  is  therefore  consid- 
ered and  adjudged  that  the  plaintiff  r» 
cover  from  the  defendants  the  Platts- 
mouth Investment  Company  and  the 
Plattsmouth  Land  &  Improvement  Com- 
pany the  sum  of  fSOO,  with  Interest  from 
Janoary  24,  1888,  at  seven  per  cent,  per 
annpm,  and  nls  costs  in  this  action,  la 
caise  said  Jodgment  Is  not  paid  within 
twenty  days  from  the  entry  of  this  Judg- 
ment;" In  default  of  which  the  sheriff  uf 
the  county  was  ordered  to  sell  the  prem- 
ises, and  apply  the  proceeds  to  satisfy  the 
Judgment.  The  motion  of  both  defend- 
ants for  a  new  trial  having  been  overruled, 
the  case  was  appealed  to  this  conrt. 

There  were  In  the  court  below  three  par- 
ties defendant  to  this  suit,  the  investment 
company,  the  land  improvement  company, 
and  Samuel  D.  Mercer,  its  treasurer,  who 
was  not  found  to  have  been  liable  individ- 
ually,%nd  the  decree  was  rendered  against 
thetwocompanlee  enforcing  the  plaiutitr* 
Hen  of  $800,  with  Interest,  against  the 
land  improvement  company's  property 
described.  It  appears  as  a  fact  that  the 
two  companies  were  distinct  associations, 
without  any  liability   in   common,  and 


with  no  other  Interest  than  that  of  a 
prospective  purchase  and  sale  of  the  prop- 
erty under  a  parol  contract,  which  was 
abandoned  by  both.  It  farther  appears 
that  the  contract  for  the  building,  against 
which  the  Hen  was  rendered,  was  made 
with  the  Investment  company,  represent- 
ed at  first  by  William  Gratto^  as  Its  sec- 
retary, and  subsequently  by  L.  P.- Herts- 
man,  as  shown  by  the  correspondence  bt>- 
tween  the  plaintiff  and  that  company's 
secretaries,  attached  as  exhibits  to  the 
testimony.  It  does  not  appear  from  the 
record  that  any  party,  other  than  the  ap- 
pellee and  the  Investment  company,  had 
anything  whatever  to  do  with  the  con- 
tract, or  that  any  officer  or  agent  of  the 
land  improvement  company  participated 
In  the  making  of  the  contract  by  authority 
or  voluntarily.  It  Is  contended  by  the  ap- 
pellee that  the  latter  company  may  be 
bound  under  the  mechanic's  Hen  law.  be- 
cause S.  D.  Mercer,  its  treasnrer.  In  show- 
ing a  friendly  Interest  In  the  Investment 
company,  or  in  the  appellee,  or  both,  al- 
lowed his  office,  In  Omaha,  to  be  used  for 
a  business  interview  between  the  contract- 
ing parties.  This  fact  is  not  deemed  suffi- 
cient tocbarge  theland improvement  com- 
pany, either  directly  or  indirectly,  with 
any  responsibility  under  the  contract.  It 
Arould  be  unreasonable  to  hold  that  the 
interests  of  the  shareholders  could  be  so 
affected  by  such  an  insignificant  act,  nut 
done  by  authority  of  the  company.  The 
letters  of  the  appellee  go  to  show  that  he 
dealt  with  the  investraent  company;  his 
proposal  for  the  buildings  was  so  ad- 
dressed; and  that  company  paid  him  sums 
of  money  on  account  of  the  buildings, 
which  he  acknowledged.  That  company 
has  the  whole  benefit  of  the  Improvement, 
if  there  be  any ;  the  other  makingno  claim 
to  it,  but  disclaiming  all  reeponsibHit>'  on 
account  of  It.  There  is  apparently  no 
hardship,  in  this  equitable  consideration, 
to  the  appellee  or  to  the  investment  com- 
pany. One-half  tfaecontraet  prlcehasbeen 
paid,  and  the  buildings  themsrives  are 
charged  with  the  remainder.  Tocharge  40 
acres  ot  ground,  not  legally  InTolved  in  the 
transactions  of  the  appeUee.  wonid  seem 
to  be  both  an  inequitable  and  an  Inexact 
construction  of  the  lien  law.  In  the  case 
ot  Irish  V.  Lnndln,  (Neb.)  44  N.  W.  Rep.  80, ' 
it  was  held, as  to  vendors'  and  mechanics' 
liens,  that  where  A.  purchased  a  lot  from 
B.  for  $800,  paying  ohe-fonrtii  down,  the 
remainder  to  be  paid  in  90  days,  the  con- 
tract not  being  In  writing,  and  the  pur- 
chaser, taking  possession,  erected  a  dwell- 
ing-honse  before  the  expiration  of  the  90 
days,  and  the  mechanics  and  material-men 
who  bad  contributed  filed  separate  claims, 
each  for  a  lien,  and  brought  this  action  to 
foreclose,  that  A.  failing  to  pay  the  bal- 
ance due  on  the  purchase  money,  the  prop- 
erty should  be  sold,  and  the  proceeds 
applied— i^rat,  to  the  amount,  with  legal 
interest,  due  on  the  contract  of  purchase; 
and,  seooDd,  to  the  payment  of  the  liens 
on  the  property,  and  the  remainder,  if 
any,  to  the  purchaser,  but,  if  there  was 
not  Bufflcient  after  paying  the  purchase 
price  to  satisfy  the  Hens,  the  lienbulders 
should  be  paid  pro  rata.  Cnder  this  rule 
the  Tendur's  lien  would  be  paramount. 


Digitized  by^OOQlC 


Keb.) 


CHI«AOO,  B.  ft  Q.  B.  CX).  V.  MO.OBE. 


475 


bnt,  BB  tbere  wai  a  total  failure  and 
abandonment  of  the  unwritten  contract 
of  sale,  without  poRaeesion,  except  as  to 
tbe  bnilding  lO'onnd,  It  la  to  be  treated  as 
a  forfeiture  of  tbe  Inrestment  company. 
The  Judgment  of  tbe  district  court  will 
therefore  be  reversed,  as  to  all  findings 
against  thePlattsmouth  Luidft Improve- 
ment Company,  together  with  all  costs 
taxed  against  said  company,  and  the  lien 
against  tbe  real  estate  described  Is  dis- 
charged, except  as  against  the  buildings 
erected  by  the  appellee  nnder  -  contract 
witb  the  Plattsmouth  Investment  Com- 
pany, as  to  wblcta  the  judgment  below  is 
a£armed.  Judgment  accordingly.  Tbeotli- 
er  Judges  concur. 


CaiCAoo.  B,  &  Q.  R.  Co.  v.  Moobr. 
(Sufpreme  Court  of  Nebraska.    HsMb  91,  1891.) 
OAXNisHnMV— EnaoT  or  PATmira. 
Where  a  debtor  has  been  oompelled  to  pay 
a  debt  by  ganiiahee  prooeedlnga  in  a  court  of  a 
■later  state  having  jnriadictitm  of  the  snbjeot- 
matter  wa&  tbe  parties,  snoh  p^ment  coostitutes 
a  complete  defense  to  a  subsequent  action  brought 
io  this  state  by  the  original  creditor  against  tbe 
garnishee  for  the  same  indebtedness. 
ISyUatyu*  by  the  Court) 

Error  to  district  court,  Lancaster  coun- 
ty ;  FiKLD,  Judge. 

Marqaatt  A  Deweeae  and  A.  Q.  Greenlee, 
for  plaintiff  in  error.  H.  H.  Blodgett,  for 
defendant  In  error. 

NoBVAL,  J.  This  suit  was  tried  in  the 
Lancaster  county  district  court  upon  tbe 
following  stipulations  of  tacts:  "It  is 
hereby  stipulated  between  tbe  plain tifl  and 
the  defendant  In  the  above^entitled  cause 
that  the  following  are  the  facts  in  tbis 
cause :  It  is  agreed  that  tbe  plaintiff  com- 
menced working  for  tbe  defendant  for  a 
price  agreed  upon  by  and  between  them 
to  be  fifty  dollars  per  month,  and  in  pur- 
suance of  said  contrac  t  tbe  plaintiff  worked 
two  days  in  tbe  latter  part  of  March  and 
fifteen  days  in  tbe  fore  part  of  April.  1888, 
amounting  to  $26.02,  and  that  this  sum 
is  now  due  from  tbe  defendant  to  tbe 

Jriatntitt,  unless  the  following  facts,  stipu- 
ated  on  behalf  of  ti>e  defendant,  consti- 
tute a  defense:  On  tbe  l«th  day  of  April, 
1888,  one  Q.  W.  Groves  commenced  suit 
against  tbe  plain  Mlf  herein  before  G.  S. 
Babnbtt.  Justice  of  the  peace  in  and  for 
the  city  of  Council  Bluffs,  Pottawattamie 
county. Iowa,  and  attached  the  wages  due 
from  tbis  -defendant  to  the  plalutltt.  No- 
tice of  gamlsbment  in  said  attachment 
■nit  was  served  upon  this  defendant  on 
said  l«tb  day  of  April,  1888.  On  tbe  25tb 
day  of  April,  1888,  tbis  defendant  answered 
as  garnishee  In  said  suit,  shuwlag  an  in- 
debtedness to  this  plaintiff  uf  f25  92; 
whereupon  this  defendant  was  ordered  by 
said  court  to  bold  tbe  money  then  in  de- 
fendant's hands  to  abide  the  further  order 
of  tbe  court,  and  tbe  hearing  was  contin- 
ued to  June  26, 18$i.  On  tbe  8th  day  of 
fifay,  1888,  this  suit  was  commenced  before 
W.  H.  Sneluno,  J.  P.,  In  and  for  tbe  city 
of  Lincoln,  Lancaster  county,  Nebraska, 
to  recover  tbe  wages  sued  for  in  this  ac- 
tion. On  tbe  29tb  day  of  May,  1888,  tbis 
defendant,  as  garnishee  in  tbe  suit  pend* 


ing  in  Iowa,  appeared  b^oro  E.  S.  Bab- 
NRTT,  J.  P.,  and  by  leave  of  court  filed  an 
amended  answer, setting  up  that  since  tbe 
beginning  of  the  action  in  that  court  this 
action  bad  been  begun  in  the  city  of  Lin- 
coln for  the  recovery  of  these  wages  before 
W.  H.  Snrllino,  J.  P.,  in  and  for  this 
city,  and  that  a  Judgment  had  been  ren- 
dered in  favor  of  tbis  plaintiff  for  tbe  sum 
then  due.  On  tbe  24tb  day  of  August,  1888, 
said  O.  W.  Groves,  having  duly  served  tbe 
plaintiff  herein  in  the  suit  pending  in  Iowa 
by  publication,  obtained  Judgment  against 
tbis  plaintiff  as  a  non-resident,  and  ren- 
dered Judgment  against  this  defendant,  as 
garnishee,  for  the  sum  of  f 25.92,  and  is- 
sued an  order  for  tbe  payment  of  the  same 
into  tbatcourt;  whereupon  tbis  defendant 
paid  Into  said  court  of  E.  S.  Barnett,  J. 
P.,  the  sum  of  926.92,  being  the  amount 
then  due  from  this  defendant  to  this  plain- 
tiO.  [The  said  Babnett  was  a  regularly 
elected  and  qualified  Justice  of  the  peace  in 
and  for  the  city  of  Council  Bluffs,  Potta- 
wattamie county,  Iowa,  and  bad  Jurisdic- 
tion In  all  civil  cases  at  law  where  the 
amount  in  controversy  does  not  exceed 
9100.]  It  is  further  agreed  that  tbe  con- 
tract by  wbich  tbis  plidntlff  entered  into 
tbe  service  of  this  defendant  was  made  in 
tbe  city  of  Lincoln, Btateot  Nebraska ;  that 
the  work  was  performed  in  the  city  of  Lin- 
coln, and  it  was  the  custom  of  this  de- 
fendant to  pay  tbe  wages  of  tbe  plain- 
tiff and  of  others  In  its  employ,  whose 
wages  bad  been  earned  in  said  city  of  Lin- 
coln ;  that  before  and  since  that  time  the 
wages  of  the  plaintiff  have  been  paid  by  this 
defendant  In  the  city  of  Lincoln,  under 
which  tbe  wages  sued  for  In  this  action 
were  earned;  that  tbe  plaintiff  had  not 
been  in  tbe  state  of  Iowa  at  any  time  since 
tbe  29th  day  of  March,  1888;  that  no  serv- 
ice haa  been  bad  upon  tbe  plaintiff  in  the 
suit  pending  in  tbe  state  of  Iowa,  except 
tbe  service  by  publication  required  by  tbe 
statutes  of  Iowa,  and  tbis  plaintiff  has 
never  made  any  appearance  in  tbe  action 
pending  in  tbo  state  of  Iowa,  heretofore 
mentioned.  It  is  further  stipulated  that 
tbe  debt  for  which  this  plaintiff  was  sued 
in  said  Justice  court  of  £.  S.  Baknett,  was 
contracted  with  one  A.  D.  Lange  for  gro- 
ceries. In  tbe4own  of  Seward,  state  of  Ne- 
braska, uid  was  assigned  to  O.  W.  Groves, 
of  Council  Bluffs,  Iowa,  the  plaintiff  in 
that  action.  It  Is  further  agreed  that  this 
plaintiff  is  the  head  of  a  family,  and  at  all 
tlmesa  resident  of  Nebraska;  and  that  by 
tbe  laws  of  the  state  of  Nebraska  his 
wages,  tbe  matter  in  controversy,  are  ex- 
empt from  execution  or  attachment ;  and 
that  be  has  no  other  property.  It  is  fur- 
ther stipulated  that  by  the  laws  of  Iowa 
the  wages  of  a  non-resident  are  not  ex- 
empt from  execution  or  attachment,  and 
it  is  hereby  agreed  that  this  cause  may  be 
tried  to  the  court,  a  Jury  being  hereby 
waived."  A  Judgment  was  rendered 
against  l^e  railroad  company  for  925.92 
and  costs,  to  reverse  which  it  prosecutes 
a  petition  in  error. 

It  appears  from  tbe  agreed  statement  of 
facte  that  tbe  defendant  company  was 
compelled  by  garnishment  proceedings 
brought  in  a  Justice's  court  at  Council 
Bluffs,  Iowa,  to  pay  the  money  sought  to 
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be  recovered  In  this  action.  Thesoleqaes- 
tlon,  tliereto re, Involved  In  this  easels  tbls, 
is  the  judgment  in  gBrnlshiuant  a  bar  to 
tbis  suit?  It  Is  admitted  that  Moore  is 
the  bead  of  a  tamlly.and  a  resident  of  thia 
state;  that  be  worlced  for  the  defendant 
company  17  days,  amoontlngc  to  $25.92. 
Under  oar  statotee  these  watcee  are  ex- 
empt from  garnishment  In  this  state. 
Whether  or  not  this  exemption  follows  the 
debt,  the  decisions  in  thlscoantry  are  con- 
flicting. In  W^rlght  r.  Railroad  Co.,  19 
Neb.  175,  27  N.  W  Rep.  90.  Itwas  held  that 
Tvhere  a  debt  Isoontraetedlnaootberstate 
by  whose  laws  it  is  exempt  from  attach- 
ment, execation,  and  garnishment,  the  ex- 
emption will  continue  In  this  state.  In  case 
an  action  to  brought  on  the  claim.  The 
doctrine  of  that  case  ta  sustained  by  the 
following  Authorities,  in  addition  to  those 
cited  in  that  opinion:  Pierce  ▼.  Railway 
Co..  86  Wis.  288;  Bank  v.  Railway  Co.  45 
Wis.  172;  Drake  v.  Railroad  Co.,  (Mich.) 
87  N.  W,  Rep.  70;  Railroad  Co.  v.  Dooley, 
78  Ala.  624.  The  court  of  last  resort  In  the 
state  of  Iowa  has  uniformly  held  that  ex- 
emption laws  have  no  extraterritorial 
force;  In  other  words,  that  In  garnishee 
proceedings  brought  In  the  courts  of  that 
state  It  Is  no  defense  that  the  debt  owing 
by  the  garnishee  Is  exempt  by  the  laws 
of  the  state  where  the  garnishee  and  de- 
fendant both  reside.  Newell  v.  Hayden,  8 
Iowa,  140;  Leiber v. Railroad  Co. ,49 Iowa, 
688;  Mooney  v.  Railway  Co.,  60  Iowa,  846, 
14  N.  W.  Rep.  343;  Broadstreet  v.  Clark, 
65  Iowa,  670,  22  N.  W.  Rep.  919.  The  Iowa 
rule  has  been  adopted  In  some  of  tbeotber 
states.  Railroad  Co.  v.  Thompson,  (Kan.) 
1  Pac.  Rep.  622;  Morgan  v.  Neville,  74  Pa. 
St.  52.  If  the  proceedings  in  gamisbmeot 
are  valid  and  binding  in  lown,  they  are 
conclusive  upon  the  parties  thereto  in  tbte 
state,  notwithstanding  the  debt  con- 
demned by  Judgment  In  garnishment 
would  have  been  exempt  in  this  state. 
The  material  inquiry,  therefore,  Is,  did  the 
Iowa  conrt  obtain  jurisdiction  over  the 
debt  here  sued  (or,  so  as  to  ssbjeet  it  to 
the  claim  of  the  plaintiff  in  garnishment? 
It  appears  that  in  the  suit  commenced  by 
Groves  against  Moore  in  the  Justice  court 
In  Iowa  notice  of  gamtohment  was  duly 
served  upon  the  railroad  company;  that 
It  appeared  and  answered,  disclosing  Its 
Indebtedness  to  Moore  In  thesum  of  05Mi, 
and  in  obedience  to  the  order  of  thejustice 
the  company  paid  the  money  into  conrt. 
Moore  was  also  duly  served  by  pAblication, 
and  Judgment  was  rendered  against  bim 
as  a  non-resident.  These  facts,  undw  the 
statutes  and  deeisions  of  Iowa,  conferred 
Jurisdiction  over  the  debt  due  from  ttae 
garnishee.  A  similar  question  was  decid- 
ed by  the  supreme  court  o(  Iowa  in  Moon 
ey  V.  Railway  Co.,  60  Iowa,  846, 14  N.  W. 
Rep.  848.  The  plaintiff  sued  one  C.  F.  Rol- 
lins, and  garnisbed  the  railroad  company. 
Tbe  garnishee  was  indebted  to  Rollins 
for  wages  earned  In  this  state.  He  was 
hired  in  *Nebraska,  and  It  was  the  custom 
of  the  company  to  pay  tbe  wages  of  such 
employes  here.  Service  of  the  notice  was 
made  upon  Rollins  in  this  state,  which 
conferred  ttae  same  Jurisdiction  an  would 
service  by  publication.  Oarnishitient  pro- 
cess was    served  upon  the  company  in 


Pottawattamie  coanty,  Iowa.  Mooney 
and  Rollins  were  both  residents  of  Ne- 
braska, and  tbe  plaintiO  knew  when  he 
commenced  the  suit  that  two  months' 
wages  of  tbe  defendant  were  exempt  by 
the  laws  of  this  state.  Judgment  was 
rendered  in  the  trial  court  against  tbe 
garnishee  and  Rollins.  It  was  held  that 
the  court  bad  Jurisdiction  to  render  tbe 
Judgment,  and  that  tbe  garnishee  was  lia- 
ble. Moore  v.  Railroad  Co.,  48  Iowa.  885, 
Is  predicated  upon  facts  stmllar  to  those 
in  tbecase  at  bar.  The  defendant  in  that 
ease  was  a  corporation  existing  under  ttae 
laws  of  Iowa  and  Illinois,  and  operated 
Its  road  in  said  states,  and  a  connecting 
line  of  road  in  Kansas  and  Mtosonri.  Tbe 
company  became  indebted  to  tbe  plaintiff 
in  the  sum  of  f  14.62  for  labor  performed 
for  it  in  Iowa,  in  which  state  he  resided 
with  his  family.  By  the  laws  of  Iowa  bis 
wages  wereexempt,  but  under  tbestatutes 
of  Missouri  were  liable  to  execution  or  at- 
tachment. Harry  Barton  soed  the  plain- 
tiff before  a  Justiceof  ttae  peace  In  Missouri, 
and  gamtahed  his  wages  in  the  hands  of 
the  railroad  company.  Service  of  notice 
was  made  upon  Moore  by  publication. 
Tbe  railroad  company  answered  that  it 
was  indebted  to  Moore  In  ttae  above  sum, 
and  the  Justice  rendered  Judgment  against 
Moore,  and  also  against  the  railroad  com- 
pany as  garnishee.  Subsequently  Moore 
brought  suit  In  Iowa,  to  recover  from  tbe 
railroad  company  tbe  same  debt.  Tbe 
court  held  that  the  Judgment  rendered 
against  the  gamisbee  In  Missouri  was  a 
complete  bar  to  tbe  suit.  Tbe  Judgment 
In  the  garnishment  suit  set  up  by  the 
plaintiff  In  error,  being  valid  and  binding 
upon  the  parties  thereto  tn  ttae  state 
where  rendered,  Is  entitled  to  full  faith  and 
credit  In  tbis  state,  and  cannot  be  collat- 
erally attacked.  The  plalntllf  In  emr 
haviiig  paid  and  sattofied  that  Judgment, 
it  is  a  complete  defense  to  thto  action. 
Drake,  Attachm.  S  706;  Allen  v.  Watt,  79 
III.  284;  Morgan  r,  Neville,  74  Pa.  St.  68; 
Moore  v.  Railroad  Co.,  43  Iowa,  385; 
Grossligbt  V.  Crisup,  58  Mich.  581,  35  N.  W. 
Rep.  506;  Barrow  v.  West, 23  Pick.  270.  In 
reaching  tbe  conclusion  we  have  we  do 
not  overrule  or  in  any  manner  modify  the 
role  laid  down  in  Wright  v.  Railroad  Co.,  19 
Neb.  176,  27  N.  W.  Rep.  90.  We  are  simply 
giving  sneh  faith  and  credit  to  the  Judg- 
ment of  a  sister  state  as  comity  between 
states  demands.  The  defendant  in  error 
has  his  remedy  by  action  against  Lange,U 
the  latter  assigned  his  claim  to  Groves  for 
tbe  purpose  of  bringing  suit  In  Iowa,  and 
to  evade  the  exemption  laws  of  Nebraska, 
Albrechtv.Treitsihke,17  Neb.  206.  22  N.  W. 
Bep.  418.  Tbe  Judgment  of  ttae  district 
court  Is  reversed,  and  the  action  dismissed. 
Judgment  accordingly. 


SovTH  Bbanch  Lombbr  Co.  r.  LrrrrLSJOHN 
et  at. 

(Supreme  Court  oj  Nebraska.    March  M,  189L) 
Patmsiit  or  Nots— Evidbhct— Autbobitt  to 

RlCBIVB. 

L  One  Tj.,  having  dealings  with,  the  Stewart 
Chute  Lumber  Company,  at  Adams^eb.,  In  1887, 
gave  his  note  thereto  (or  $280.80.  This  note  soon 
Kfterworda  was  transferred  to  the  South  Branch 
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Jjomber  Oompany,  whloh  bronght  an  Mtlan  on 
the  note.  L.  i^eadad  paTmeut,  and  in  suppoirt 
thereof  introduced  a  receipt:  "Reoeived  from  D. 
Li  ttlejphn,  1100. 00  00  account  1100.00.  [Bi^edl 
B.  C.  U.  Co. "  The  party  giving  this  receipt  did 
not  have  the  note  in  his  possesion,  and  the  proof 
failed  to  show  that  he  was  authorized  to  receive 
the  money.  Held  a  failure  of  proof  on  a  material 
point. 

%  A  party  wbo  pays  money  to  another  to  be 
applied  on  a  note  which  such  person  has  not  in 
his  possessionassumes  the  burden  of  proof  to  show 
the  authority  of  the  person  to  whom  payment  Is 
made  to  receive  the  money. 
(SyUobus  by  the  Court.) 

Error  to  dlatrlct  court,  Ga0e  eonnty ; 
Broadt,  JadRe. 

C'baptaaa  A  Getatbardi  and  Chartos  O. 
Dawea,  lor  plain  tlB  In  error.  W.  S.  Sam- 
men,  for  delendftnts  In  error. 

Haxwkll,  J .  Tble  aetlon  was  broogrbt 
by  tbc  plaintltl  in  error  aRalnst  the  de- 
fendants in  error  In  Jnly,  1888,  upon  a 
promissory  note  as  follows:  "f 269.80. 
Adams,  Neb.,  March  4tb,  1887.  On  or  be- 
fore nine  months  after  date.  I  promise  to 
pay  to  the  order  of  the  Stewart  Chnte 
Lumber  Co.,  $269.80,  at  Adams,  Oaf^e  Co., 
Nebraska,  ralne  rec^ved,  with  Intereat  at 
the  rate  of  10  per  cent,  per  aiianm.  David 
L.1TTKEJ0HN.  Robert  Littlkjohn."  It 
is  allesed  in  the  petition  that  on  the  9tb 
day  ut  December,  1887,  the  Stewart  Chnte 
Lumber  Company,  by  Its  president,  Fran  - 
els  Beidler,  Indorsed  said  note,  and  deliv- 
ered the  same  to  plaintiff.  The  answer  of 
the  defendants  admits  the  maklns  of  the 
note,  bat  aDeges  payment  tkereot,  and  de- 
nies that  the  plaintiff  is  the  owner  of  the 
note.  Un  the  trial  of  the  cause  the  Jury 
returned  a  venlict  in  favor  uf  the  plaintiff 
for  the  sum  of  $41.19,  upon  wliich  judg- 
ment was  rendered.  As  evidence  of  part 
payment  on  behalf  of  the  defendants  the 
check  of  Darld  Littlejobn  for  $160  was  in- 
troduced in  evidence,  as  follows:  "$160.00. 
Beatrice,  Neb.,  Feb.  4tb,  1868.  American 
Savings  Bank,  pay  to  the  Bank  of  Adams, 
or  bearer,  one  hundred  and  flft.v  dollars. 
David  Litti.BJohn.  "  The  proof  shuws 
that  this  check  was  applied  on  the  note 
in  suit.  There  la  also  a  receipt,  marked 
"Exhibit  B," in  the  record,  of  which  the 
following  is  a  copy:  "Adams,  Neb.,  Jane 
22nd,  188-.  [The  last  figure  illegible.]  Re* 
ceived  from  D.Llttlejohn  one  hundred  dol- 
lars on  aceoont.  $100.00  S.  C.  L.  Co. "  It 
will  be  observed  that  aceording  to  this  re- 
ceipt this  money  was  to  be  applied  on  ac- 
covBt,  which,  if  the  defendant's  testlmcMiy 
Is  true,  bad  at  the  time  uf  tlie  payment 
been  merged' in  to  the  note  ia  anit. 

The  defeadant  David  Uttletofan  was 
called  asa  witness  in  his  own  behalf,  and  on 
cro8»«zamlBatlun  teatifled  us  follows: 
"Question.  You  say  yon  made  ]ust  two 
payraentsontbatnote?  Answer.  Yes.  Q. 
what  time  did  yon  state  they  were  made? 
A.  Some  time  in  the  forepart  of  the  sum- 
mer of  1887, 1  believe,  in  the  winter  of  1888. 
Q.Wbatweretbosetwosums?  A.  One  was 
for  $100.00  and  one  for  $160.00.  Q.  Whiebof 
the  two  was  paid  first?  A.  Why  the  $100.00 
was  paid  first.  Q.  [Showing  defendant 
defendants'  Exhibit  B.]  When  was  this  re- 
ceipt given ?  Ttaedateeeems  to  be  obliter- 
ated.   A.  Home  time  in  1887,  in  the  fore- 


part of  the  summer.  Q.  To  whom  did  yon 
pay  that  money?  A.  It  was  to  some  one 
who  demanded  it,— a  representative.  I 
cannot  say   whether  Hnyser  or  another 

Sarty  there.  I  would  not  be  positive.  Q. 
>o  you  remember  who  was  in  charge  of 
the  Stewart  Chute  Luml)er  Co.  at  that 
time?  A.  It  wasgenerally  considered  thnt 
Hnyser  was  the  head  of  the  firm.  Q.  Did 
you  pay  it  to  Huyser?  A.  I  think  so;  bat 
would  not  be  certain.  Q.  What  is  yuur 
recollection  thai  yon  didpayit  to  Huyser? 
A.  1  believe  I  paid  it  to  Huyser,  to  the  best 
nf  my  knowledge.  Q.  You  would  not  be 
certain  about  that?  A.  I  feel  pretty  cer- 
tain, but  at  the  same  time  it  was  quite  a 
while  ago,  and  I  didn't  charge  my  mem 
ory  a  great  deal  with  it.  Q.  How  did  you 
pay  ibis  money?  A.  Paid  it  In  money.  Q. 
In  cash?  A.  Yea.  Q.  What  was  It  for? 
A.  It  was  to  apply  on  this  $262  note. 
The  reason  the  note  was  drawn  to  pay  on 
or  be<ore  was  so  I  could  pay  at  any  timo. 
Q.  This  receipt  states  to  pay  un  account. 
'  Did  yoneverhave  any  other  deal  with  the 
Stewart  Chnte  Lumber  Co.?  A.  No,  sir; 
one  deal  was  all  I  wanted  with  the  Stew- 
art Chute  Lumber  Co.  I  give  you  that  as 
a  painter.  Q.  Yon  state  that  posttlvdy? 
A.  Yes;  one  was  all  I  bad,  and  one  was 
all  I  wanted.  Q.  This,  you  say,  was  paid, 
to  Huyser?  A.  I  think  so*.  Q.  bid  yon  pay 
this  at  the  date  therccelptbearadatebere? 
A.  I  suppose  1  did.  Q.  who  made  ont  this 
receipt?  A.  Why,Ieannot  say.  If  It  was 
Huyser  I  paid  it  to,  it  was  him  that  made 
oat  the  receipt.  X).  Was  the  receipt  made 
out  atthat  time?  A.  Yes.  Q.  Did  Huyser 
have  the  note  at  thattlme?  A.  No,  sir;  he 
didn't.  Q.  Do  yon  know  whn«  the  note 
was?  A.  No,  sir,  I  didn't  know  where 
the  note  was.  Q.  Do  yon  know  whether 
he  was  authorised  to  receive  money  on 
that  not?  A.  He  was  the  only  man  that 
dunned  me  and  dogged  me  about  the  note, 
and  I  snpiKied  he  was  the  man  I  bonght 
the  lumber  of.  Q.  You  didn't  see  the  note 
at  that  time?  A.  No,  sir,  I  didn't  see  the 
note  at  that  time.  I  don't  know  that  I 
saw  the  note  when  I  paid  the  $160.00.  Q. 
Do  you  know  who  was  the  owner  of  the 
note  at  the  time  yon  paid  this  mmiey  ?  A. 
Nut  positively,  I  don't.  Q.  You  don't 
know  whether  the  Stewart  Chute  Lumber 
Co.  owned  it  or  not?  A.  It  was  their  rep. 
resentatlve  that  always  kept  dogging  me 
for  the  money.  I  know  that  Huyser  rep- 
resented ^folqleoted  to.)  By  the  witness: 
It  xon  had  allowed  us  to  answer  you 
would  have  beard  more;  yen  would  have 
heard  the  case  from  stem  to  gudgeon. 
(Plaintiff  moves  to  strlice  out  the  testi- 
mony in  chief  of  the  witneaa  in  regard  to 
paying  this  amount  «a  inoompetent,  im- 
material, irrelevant,  and  not  showing  the 
agency  of  Huyser,  It  he  was  the  man  to 
whom  the  money  was  paid.  It  is  shown 
that  this  note  was  transferred  to  the  South 
Branch  Lumber  Co.,  and  was  endorsed  to 
the  South  Branch  Lumber  Co.  before  that 
time;  and  it  Is  not  shown  that  Hnyser  had 
the  note,  or  was  anthorized  to  receive 
money  on  It,  if  sacb  payment  was  made. 
Objection  overruled.  Plaintiff  excepts.) 
Q.  Did  you  ever  see  that  note  at  any  time 
before  suit  was  brought  on  it?  A.  I  don't 
know  that  I  ever  saw  it  all.    Q.  Who  did 
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YOU  Bay  you  paid  the  other  9160.00  to  T  A. 
I  went  down  to  Adams,  and  the  first  man 
T  ran  across  was  Hayser.  Hesaid,' Youare 
the  man  I  want;'  and  that  he  was  think- 
ing of  starting;  an  action  against  me.  We 
went  Into  the  bank,  and  I  ga re  him  a  check 
for  $150.00.  Q.  Is  that  the  check  there? 
A.  Yes.  Q.  Yon  gave  it  to  the  bank  ?  A. 
Yes,  I  wrote  out  one  to  Huyser,  and  they 
made  the  correction.  They  said  the  bank 
was  collecting  It.  Q.  Huyser  didn't  have 
the  note  then,  did  be?  A.  Not  that  I 
knowof.  Q.  Yondun'tknowthathehad? 
A.  No,  I  don't.  Q.  Ton  don't  know  that 
be  ever  had  it?  A.  No,  I  don't.  I  don't 
know  that  he  had  it  any  more,  only  every 
time  he  fonnd  any  one  coming  out  that 
way  he  would  send  word  that  he  would 
sue  It,  and  keptdoggringme.  I  don'tknow 
that  I  erer  saw  the  note  from  the  day  It 
was  given  until  to-day.  Q.  Yon  don't 
know  whether  Hnyscr  was  authorized  to 
receive  payment  or  not?  A.  It  seemed 
like  he  was  authorised.  He  was  digging 
around  for  it.  Q.  The  other  time  he  wa^ 
hounding  you  when  you  paid  the  f  160.00, 
be  took  you  to  the  bank  to  pay  it?  A. 
Yes." 

R.  E.  Childs  testifies  that  be  was  present 
when  TJttlejobn  paid  Kelser  or  Huyser 
(whatever  tbe  name  is)  some  money.  He 
states  that  be  did  not  know  the  amount, 
but  lea  vcB  us  to  infer  that  they  were  talk- 
ing about  9100.  He  also  testifies  that  the 
payment"  was  for  lumber;  Icouldtell  from 
the  talk. " 

•  Arte  Huyser  Was  called  as  a  witness  for 
tbe  plaintiffs,  and  testifleti  that  the  flOO 
was  not  paid  to  him,  nor  any  part  of  the 
noteordebt  for  which  tbe  note  was  given, 
after  the  note  was  taken. 

There  is  no  claim  nor  any  proof  tending 
to  show  that  Huyser,  or  any  agent  of  the 
plaintitf  at  Lincoln  had  any  authority  to 
receive  a  payment  on  the  note,  and  rec^pt 
therrfor.  Had  the  note  been  in  the  poeses- 
tion  of  the  party,  and  a  payment  made 
thereon,  the  owner  would  be  'bound  by 
such  payment.  Where,  however,  the  pay- 
ment Is  made  to  a  party  who  has  not  the 
note  in  his  possession,  the  person  paying 
assumes  tbe  burden  of  proof  to  show  bis 
right  to  receive  the  money.  In  the  case  at 
bar  there  is  a  failure  of  proof  on  thin 
point,  and  for  that  reason  a  new  trial 
must  be  had.  Before  another  trial  takes 
place  it  is  probable  that  an  Issue  should 
be  raised  by  tbe  pleadings  in  regard  to  tbe 
payment  of  the  9100,  but  tbis  is  a  matter 
for  the  parties  and  the  district  court  to 
consider  and  detwrnlne.  The  Judgment  of 
tbe  districtcourt  is  reversed,  and  the  cause 
remanded  for  tortber' proceedings.  The 
other  Judgas  eoncnr. 


Stwenb  t.  Pendlbton  et  si. 

(Supreme  Court  of  AfichiffOTk    April  IS,  1801.) 

DiBBcrmo  VsitDKTr. 

A  decree  in  an  action  by  the  leMor  SKSlnat 

the  lessee,  to  which  a  rarety  vat  psymeBt  of  tbe 

rent  was  not  a  party,  reforming  a  lease  to  make 

the  rent  payable  on  the  first  day  uf  each  quarter, 

as  contemplated  by  the  agreement  with  the  sure-' 

ty,  Instead  of  the  last  day,  is  not  conclosive  on 

the  surety  that  the  rent-day  was  fixed  by  mistake, 

and  he  may  show  that  It  was  so  fixed  intsntlon- 


ally,  but,  if  his  evidence  is  susoeptible  of  SB  in- 
terpretation in  favor  of  the  mistake,  it  is  error 
to  direct  a  vordict  for  defendant  Reversing  47 
K.  W.  Rep.  1097. 

On  rehearing. 

Prr  CUBIA.M.  This  cause  wa?  beard  and 
determined  at  tbe  last  October  term,  and 
the  Judgment  below  was  affirmed.  47  N. 
W.  Kep.  1097.  A  motion  was  made  for  a 
rehearing,  and  upon  reargument  It  ap- 
peared that  thedate  of  tbe  commencement 
of  tbe  suit,  which  did  not  appear  In  the 
printed  record  and  briefs,  and  which  we 
did  not  take  into  consideration,  'had  a 
material  bearing  upon  the  effect  of  certain 
material  testimony  upon  which  the  case 
turned.  We  were  of  opinion  that,  while 
the  proceedings  to  reform  tbe  lease  were 
not  conclusive  as  against  defendant  Mor- 
ton, yet  they  were  prtma  ttdt  evidence  of 
tbe  mistake,  and  that  the  burden  was 
upon  Morton  to  show  that  the  minds  of 
the  parties  met  as  to  the  time  of  the  pay- 
ment fixed  by  tbe  lease;  and  we  then  held 
that  tbe  testimony  of  the  witnesses  Pen- 
dleton and  Woodruff  had  fixed  the  con- 
tract date  of  payment  as  it  was  In  tbe 
lease  before  its  reformation.  A  careful  re> 
view  of  the  testimony  of  these  two  wit- 
nesses,  in  tbe  light  of  other  facts  brought 
to  our  attention,  satisfies  us  that  tbis  tes- 
timony was  susceptible  of  a  different  In- 
terpretation from  that  given  to  it,  and 
that  the  question  should  have  been  sub- 
mitted to  the  determination  of  tbe  Jnty. 
The  court  erred,  therefore,  in  directing  a 
verdict  for  dtfendants,  and  tbe  Judgment 
is  reversed. 


Oaffnet,  Prosecuting  Attorney,  v.  Mis- 
saukee Circuit  Judge. 
(/Supreme  Court  of  MieMgim.     April  15,  I89L) 
OanmrAL  I<AW—FiisuicmiXT  Hxutnio— FoBmn 

JSOPABDT. 

One  who  is  aooused  of  crime,  and  dls- 
oharsed  by  a  magistrate  upon  ezamhwtion,  may 
be  afterward*  SErested,  examined,  and  tried  for 
the  same  offense,  although  the  testimony  npon 
both  examinations  is  substantially  the  sameu 

On  application  for  writ  of  maBdnmns. 
A.  A.  Ellla,  Atty.  Gen.,  for  rdator.    D. 
*E.  Mclntyre,  for  respondent. 

Per  CuBiAif.  Tbe  sole  qnestion  In  this 
case  Is  whether  a  discbarge  by  a  Justice  of 
the  peace,  npon  examination  of  a  person 
charged  with  crime,  constitutes  a  bar  to 
bis  subsequent  arrest,  examination,  and 
trial  for  the  same  offense,  when  tbe  testi- 
mony npon  the  second  examination  is  sub- 
stantially the  same  as  thatprodueed  upon 
the  first.  We  think  the  case  is  ruled  by 
the  principle  enunciated  in  People  v.  Pllne, 
61  Mich.  347, 28  N.  W.  Rep.  8S.  No  proored- 
Ing  In  a  criminal  case  can  operate  as  a  bar 
to  farther  prosecution  until  the  accused 
has  been  put  In  Jeopardy,  and  tbis  cannot 
occur  until  be  has  been  placed  upon  trial. 
The  law  presumes  that  prosecuting  attor- 
neys, in  bringing  and  conducting  sncb  ex- 
aminations, win  act  in  good  faith  to- 
wards both  the  people  and  tbe  accused, 
and  that  they  will  not  subject  an  accused 
person  to  a  second  examination  without 
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good  reason.  Tbe  only  qaeHtlona  npon 
snch  examination  are  (1)  has  a  crime  been 
committed?  and  (2)  Is  tbere  probable 
cause  shown  by  tbe  evidence  tubeliere  tbe 
prisoner  guilty?  Tbe  rale  contended  lor 
by  the  respondent  would  seriously  cripple 
the  proper  administration  of  tbe  criminal 
law  In  ways  wblcb  will  readily  suggest 
tbemselves  to  any  one.  The  order  of  the 
circuit  court,  quashing  tbe  intormatlon, 
must  be  set  aside,  and  the  court  directed 
to  proceed  with  the  trial  of  tbe  accused. 


Harban  y.  Ki<AUB. 

(SHptviM  Court  of  WtaooMUi.    April  9, 1801.) 

CosiBAors— Vbbmot. 

1.  FlalntiS  purchttsed  at  a  receiver's  sale 
notes  on  wbloh  OMendaat  bad  onoe  been  bound, 
and  told  dafendaat  that  he  bad  paid  $76  lOr  them. 
Defendant  amed,  if  hi*  atatemmt  was  trae,  to 
give  him  C7S  for  them,  and  SlU  for  his  trouble. 
Held  that,  if  plalntUTs  statement  was  false,  de- 
fendant was  iMlther  hound  to  pay  tbe  $76  nor  the 
$10. 

9.  The  fact  that  defendant  left  the  110  with  a 
Uilrd  person  for  plaintiff  does  not  make  him  lia- 
ble to  pay  It,  Binoe  it  was  a  ▼olantarr  offer,  not 
based  on  a  promise  to  pay,  and  oonld  not  bind 
him. 

8.  A  verdlot  in  such  case,  which  recites  that 
"the  jury  find  that  there  was  no  ralid  bargain 
betwixt  H.  and  £.,  and  have  therefore  come  to 
the  concloslon  that  H.  is  not  entitled  to  receive 
anything, "  lltough  informal,  is  not  gromid  for  re- 
versal of  ludgmeot,  aiace  Bev.  St.  Wis.  (  8889, 
provides  that  no  inacmant  shall  be  ravened  for 
ecror  or  defect  which  does  not  affeottlte  substan- 
tial rights  of  the  adverse  party. 

Appeal  from  circuit  court,  Brown  coun- 
ty. 

J.  C.  (t  A.  C.  Neville,  for  appellant.  Vro- 
man  A  Sale,  tor  respondent. 

Cove,  C.  J.  Tbe  parties  widely  disagree 
in  thtiir  testimony  «8  to  tbe  agreement 
about  the  sale  and  purchase  of  tbe  notes 
and  drafts  which  are  mentioned  in  the 
case.  According  to  tbe  plalntlH'a  testi- 
mony, tbe  defendant  agreed  to  bay  tbem, 
and  pay  f  120  tor  tbem,  tbe  payment  to  be 
made  within  80  days.  This  tbe  defendant 
positlTely  denies,  and  says,  la  effect,  that, 
when  tbe  plaintiff  called  upon  bim  in  Mil- 
waukee in  tbe  spring  ot  1886,  and  banded 
him  tbe  papen,  tbe  plaintiff  then  said  be 
paid  f75  for  tbem  atthereoelver'ssale.and 
that  be  replied  to  this  statement  that  be 
wonid  be  In  Qreen  Bay  in  a  week  or  so, 
and.  If  be  became  satisfied  that  tbe  plain- 
titl  had  paid  f76  for  these  papers,  be 
woold  pay  Mm  that  amount  of  monqy 
back  and  flO  tor  bis  tn^ble;  that  after- 
wards, when  at  Oreen  Bay,  be  learned  tbat 
the  plalntttr  bad  only  paid  75  cents  for 
the  papers,  and  be  saw  tbe  plaintUt,  and 
told  bim  IM  bad  lied  about  tbe  matter 
when  be  said  be  had  paid  f  76  for  tbem ; 
conaeqoently  be  refused  to  pay  tbat  sum 
or  to  parebase  tbem.  Though  the  notes 
and  drafta  were  utterly  worthless,  yet  tbe 
defendant  might  wish,  as  be  bad  been  once 
liable  upon  tbem,  to  obtain  possession  of 
them,  and  tbey  doubtless  constituted  a 
good  consideration  in  law  tor  an  agree- 
ment to  purchase  tbem,  and  the  trial 
court  so  held.  The  court  also  submitted 
to  tbe  }ury  the  question  as  to  wblcb  ac- 
count ot  tbe  transaction  was  true,  In- 


structing, In  snbstance,  if  tbe  statement 
ot  tbe  plaiutlB  as  to  tbe  bargain  was 
found  to  be  correct,  then  be  was  entitled 
to  recover  9120  and  interest  from  April  8, 
1886,  tbe  time  of  the  alleged  purchase,  bat, 
it  tbe  defendant's  statement  as  to  the  bar- 
gain was  true,  tbere  could  be  no  recovery. 
The  jury.  In  effect,  found  for  tbe  defend- 
ant, as  we  constrae  tbe  verdict,  and  tbe 
Inquiry  .now  is  as  to  tbe  correctness  ot  tbe 
charge  upon  tbe  testimony.  Upon  tbat 
point  it  seems  to  us  clear  tbat  tbe  trial 
court  was  correct  in  its  charge.  Tbe 
agreement  of  tbe  defendant  was  not  an 
absolute  one  to  purchase  the  papers  and 
pay  f 75  for  them,  but  was  conditional, 
and  was  only  to  have  effect  if  be  found  the 
plaintiff's  statement  true  that  be  had  paid 
f  75  for  them.  This  was  tbe  condition  an- 
nexed to  the  agreement  to  purchase,  and 
It  was  a  condition  which  tbe  defendant 
bad  a  right  to  impose.  Now,  tbe  condi- 
tion failing,  tbe  liability  dependent  upon 
it  ceased  to  exist.  Tbe  learned  counsel  for 
the  plaintiff  insists  that,  in  any  event,  tbe 
plaintiff  was  entitled  to  recover  flO, 
which  the  defendant  agreed  to  pay  him 
for  bis  trouble,  and  tbat  it  was  error  for 
the  court  to  charge  tbat  tbe  plaintiff  must 
recover  9120,  or  he  was  not  entitled  to  re- 
cover anything.  Bat  we  think  the  entire 
agreement  waa  conditional  or  contingent 
upon  thetaetthat  tbe  plaint! B'satatement 
was  tbat  he  actually  paid  975  tor  the  pa^ 
pen.  The  payment  ot  910  for  tbe  plain- 
tiff's trouble  was  dependent  npon  tbat 
fact  as  much  as  the  promise  to  buy  tbe 
papers  and  pay  975  for  tbem. 

It  appears  from  tbe  testimony  tbat  tbe 
defendant,  when  at  Oreen  Bay.  left  witti 
his  brother  910  to  pay  tbe  plaintiff  for  bis 
trouble  as  promised,  and  tbe  counsel  says 
this  was  a  practical  construction  by  tbe 
defendant  of  tbe  agreement  that  be  was 
absolutely  bound  to  pay  tbat  snm  In  any 
event.  But  this  was  a  voluntary  offer, 
not  toanded  upon  anv  promise  to  pay 
that  snm,  and,  npon  the  facts,  was  not 
binding  upon  tbe  defendant.  His  entire 
engagement  was  contingent  npon  the 
truth  of  tbe  plaintiff's  statement  tbat  he 
paid  975  for  tbe  papers  at  tbe  sale. 

An  objection  is  taken  to  tbe  verdict 
which,  it  is  said,  is  argumentative  and 
void  on  its  face.  Tbe  verdict  Is  in  the  fol- 
lowing form :  "  Toar  honor,  tbe  Jury  find 
that  tbere  was  no  valued,  bargain  be- 
twixt Mr.  Harran  and  Mr.  Klaus,  and 
have  therefore  come  to  tbe  conclusion  that 
Mr.  Harran  is  not  entitled  to  receive  any- 
thing. "  Of  course  this  verdict  is  very  in- 
formal, and  not  expressed  in  accurate  lan- 
guage, but  ttfere  can  be  no  doubt  as  to 
whattbejury  intended  to  find.  It  is,  in 
snbstance  and  effect,  a  finding  for  tbe  de- 
fendant upon  the  Isaut?  Involved.  Thejury 
state  tbe  reason  for  tbat  finding  or  con- 
clusion, but  this  may  be  treated  as  imma- 
terial. "It  has  long  been  well  settled  tbat 
tbe  courts  will  give  validity  to  verdicts 
when  tbey  perceive  tbe  substance  of  the 
issue  to  be  contained  in  tbe  verdict,  bow- 
ever  rude  or  informal  the  finding  of  the 
jury  may  have  been  expressed. "  1  Grab. 
&  W.  Nsw  Trials,  p.  160;  Hayne,  New 
Trials  &  App<  P-  706.  The  verdict  will  sup- 
port tbe  judgment,  and  so  much  of  it  as  is 
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ontaide  the  IssDea  may  be  diaregarded. 
Snyder  v.  U.  S.,  113  U.  8.  216.  6  Sop.  Ct. 
Bnp.  118.  Our  atatote  reqntrea  thecoart 
in  every  atage  of  an  action  to  diaregard 
any  error  or  defect  in  the  plendingaorpro- 
ceedinga  which  aball  not  affect  the  aab- 
atantlal  rlghta  of  theadverae  party,  and 
no  judgment  ahall  be  reversed  or  affected 
by  reaaon  of  auch  error  or  delect.  Section 
2829,  Kev.  St.  We  cannot,  therefore,  re- 
verse the  Judgment  forthe  objection  taken 
to  the  verdict.  It  ia  further  objected  that 
It  waa  error  to  admit  in  evidence  the  cer- 
tificate of  thedlacharge  of  thedefendant  In 
banlcrnptcy.  We  regard  that  item  of  tes- 
timony as  entirely  Irrelevant,  but  Ita  ad- 
mlaaiou  was  harmleaa.  We  cannot  per- 
ceive how  it  could  have  prejudiced  the 
plalntitf'a  case.  He  founded  hla  right  of 
action  upon  the  agreement  of  the  defend- 
ant to  purchase  the  papers,  long  after  the 
dlac)iarge  in  bankruptcy:  The  papera,  aa 
we  have  said,  were  worthlesa,  aod  thedla- 
charge in  bankruptcy  did  not  aSMt  their 
value  In  any  way  whatever,  nor  waa  it 
at  all  material  to  inquire  whether  the  pa- 
pera bad  any  value  or  not.  Aa  a  matter 
of  honor,  or  aa  affecting  hla  character  aa 
a  buainessman,  the  defendant  might  natu- 
rally desire  to  obtain  possession  of  the 
notes  and  drafts,  and  destroy  tbem, 
though  they  were  no  longer  binding  obli- 
gationa.and  consequently  they  would  con- 
^stltute  a  sufficient  consideration  for  an 
agreement  to  purchase  them,  had  an  abso- 
lute agreement  to  tbatelfect  been  entered 
into.  But  there  was  no  such  an  absolute 
agreement,  aa  we  must  aasume  from  the 
verdict  of  the  jury.  We  perceive  no  rt>- 
versible  error  in  the  record,  and  the  judg- 
ment of  the  circuit  court  la  therefore  al- 
flrmed. 


CoNnoB  T.  Case. 

(Supreme  Court  of  WUcomin.    March  17, 1891.) 

FbIBOIPAL  iHTD  AOGHT  —  FOVEH  OF  AOKtr  TO 

Biso  Pbixcipai. — Stidienob. 
Id  an  action  on  a  note  given  by  "F.  B.  & 
Co. "  it  appeared  that  the  firm  of  F.  B.  &  Co. 
'v^ere  manufacturers,  acting  as  agents  for  defend- 
ant, who  furnished  them  the  necessary  money,  and 
who  held  himself  out  as  their  prlucipal,  and  aa  lia- 
ble for  all  notes  given  by  Qiem  in  Uie  buslaeas; 
that  ha  bad  antberised  them  to  sign  snch  notas, 
"F.  B.  at  Co.,  Axeats  »  or  "F.  B.  &  Co."  De- 
fendant claimed  that  the  note  was  sufficient  on 
Its  face  to  show  plaintiff  thit  it  was  not  given  by 
F.  B.  &  Co.  in'  the  business  with  which  he  was 
connected,  since  it  was  payable  In  five  years, 
with  interest  payable  annually.  B.elA,  that  the 
note  was  presumably  given  by  F.  B.  &  Co.  in 
oaune  of  businees  as  agenta  for  defendant,  nn- 
leas  thaw  was  suiKoleat  on  the  note  to  put  plsin- 
.  tiff  on  Ingtoiry,  which  was  a  Question  me  the 
Jury. 

Appeal  from  circuit  cotirt,  Waukesha 
county. 

Winkler,  Flaadere,  Smtth,  Bottum  & 
Vilas,  for  appellant.  John  T.  tyab  and 
J.  B.  Dodge,  for  respondent. 

Tayi^b,  J.  This  action  was  brought 
by  the  respondent  to  recover  the  amount 
of  a  promissory  note,  of  which  tbe  follow- 
ing la  a  copy:  "f 2.000.00.  Racine,  Wis- 
consin, February  5, 1879.  Five  years  after 
date,  tor  value  received,  we  promise  to 
pay  to  A.  C.  Flah,  or  order,  at  ,  two 


thoasand  dollars,  with  interest  at  the  rate 
of  seven  per  cent,  per  annum  till  paid,  in- 
terest payable  annually.  [Signed]  Fish 
Bbos.  a  Co.  No.  1911."  Tbe  plalntiO 
sought  to  recover  in  tbe  action  upon  the 
ground  that  thealgnatnre  to  said  note 
of  "  Fish  Bros.  &  Co. "  was  In  fact  the  sig- 
nature of  the  defendant,  Jerome  I.  Case, 
and  that  be  was  as  i^uch  liable  for  the 
payment  of  said  note  as  though  tbe  same 
bad  t>een  signed  by  the  proper  signature 
of  said  defen4ant  Jerome  I.  Case.  Tbe 
plaintiff,  in  taer  complaint,  alleges  aa  fol- 
lows: 

"Ftnt.  Thatthedefendantabovenamed, 
from  1878  until  December,  1880,  was  carry- 
ing on  the  bualneaa  of  maoufactarinirsnd 
aelling  wagons  at  the  city  of  Badne,  Wla., 
under  the  firm  name  and  style  of  Fish 
Bros.  &  Co.,  Agents,  and  Fiah  Broa.  &  Co., 
which  bualneaa  at  all  the  times  hereinafter 
mentioned  was  managed  and  conducted 
by  John  C.  Huggina,  Titus  Q.  Fish,  and 
Edwin  B.  Fish,  as  agents  of  the  defendant, 
Jerome  I.  Case,  and  were  by  him  author- 
ised to  purchase  goods,  borrow  money, 
and  incur  indebtedness,  and  to  give  prom- 
issory notw  and  other  evidences  of  debt 
on  behalf  of  said  defendant,  under  said 
business  or  firm  name  of  Fish  Bros.  &  Co., 
and  Fish  Bros.  &  Co.,  Agents. 

"Second.  That  said  firm  of  Fish  Bros.  & 
Co.  were  engaged  In  no  other  bualness  dur- 
ing the  years  above  mentioned  except  in 
conducting  the  business  of  the  defendant, 
and  had  no  partnership  existence  or  busi- 
ness save  as  agents  for  defendant,  and  that 
said  parties,  under  said  firm  name,  were  In 
tbe  babitof  giving  large  numbers  of  prom- 
issory notes  therein,  to  tbe  knowledge 
and  with  the  approval  of  the  defendant, 
and  the  defendant  at  ail  the  times  gave 
ODtand  represented  to  the  public,  and  also 
to  the.agent  of  this  4>lalntllt,  that  be  was 
liable  for  all  debts  contracted  by  the  par- 
ties above  named,  whether  notes  were  ex- 
ecuted by  them  in  the  name  of  Fish  Bnw. 
A  Co.,  Agents,  or  in  the  nameot  Fish  Broa. 
&Co. 

"Third.  That  tbe  plaintiff  is  Informed 
and  believes  tbat  ua  or  about  the  6tb  day 
of  February,  1878.  said  firm  of  Fish  Bros. 
A  Co.  made,  executed,  and  delivered  one 
certain  promissory  note  In  the  words  and 
figures  following:  '12,000.00.  Racine,  Wis- 
consin, February  6, 1879.  Fivs  years  after 
date,  fur  raloe  reoaived,   we  promise  to 

pay  to  A.  C.  Fish,  or  order,  at ,  two 

thousand  dollars,-  with  interest  at  the 
rate  of  seven  per  cent,  per  aanuia  till  paid, 
interest  payablsannuaUy.  [Signsd]  Fibb 
Bkob.  ft  Co.  S6. 19U.'  That  in  tbe  ordi- 
nary conrae  of  bnsinesa,  and  with  knowl- 
edge of  the  above  facts,  and  raying  upon 
the  defendant'H  responsibility,  the  plain- 
tiff purchased  aaid  promissory  note  before 
maturity,  and  fbrfull  value,  without  notice 
of  any  defenses  thereto  or  detecta  therein, 
and  the  same  was  on  or  about  December 
4, 1880,  duly  Indoraed,  transferred,  and  de- 
livered to  this  plaintiff. 

"Fourth.  TlMplaintiB  further  alleges  on 
information  and  belief  that  before  pur- 
chasing said  note  the  agent  of  this  plain- 
tiff, wbo  had  dealt  largely  in  the  paper  of 
the  defendant  given  by  his  said  agents  un- 
der the  business  name  aforesaid,  made  in- 


Digitized  by^OOQLC 


Wto.) 


CONBOE  0.  CASE. 


481 


qatriea  of  the  defendant  whether  or  not  he 
was  liable  upon  the  notes  {fl^en  by  the 
Bald  firm  of  Fieb  Bros.  &  Co.,  in  form  and 
signed  as  the  note  aforesaid.  In  response 
to  which  Inquiry  the  defendant  stated  that 
he  was  liable;  and  In  porehasing  said  note 
In  behalf  of  this  plaintiff  the  agent  of  this 
plaintiff  and  the  plaintiff  herself  relied 
uponsuch  statements, and  paid  themoney 
for  said  note. 

"Flftb.  That  in  parchaslng  said  note 
the  plaintiff  relied  upon  the  facts  herein- 
before set  forth,  and  upon  said  statements 
of  the  defendant,  and  upon  the  credit  and 
responsibility  of  the  defendant,  and  under- 
stood and  believed  the  eaiU  promissory 
note  to  be  the  note  and  obligation  at  said 
defendant." 

And  then  concluded  by  alleging  Its  non- 
payment, except  as  to  a  part  of  the  inter- 
est, and  demands  judgment. 

The  defendant,  in  his  answer,  denies  all 
the  material  allegations  in  the  complaint, 
and  .then  makes  the  following  statement 
as  to  his  connection  with  the  business  car- 
ried on  in  the  name  of  Flab  Bros.  &  Co. . 

"Sixth.  That  prior  to  the  y eft r  1868  the 
said  Titus  G.  Fish  and  Abner  C.  Fish,  in 
said  complaint  mentioned,  were  engaged 
in  the  business  of  manafacturing  and  sell- 
ing wagons  and  carriages  at  Racine.  Wis- 
conidn,  under  the  firm  name  of  Fish  Bros., 
and  in  the  prosecution  of  such  business 
became  indebted  in  upwards  of  9100,000 
in  amount,  and  to  this  defendant  in  the 
sum  of  925,000,  and  In  the  latter  part  of  the 
year  1867  became  and  were  insolvent  and 
unable  to  pay  their  said  Indebtedness  in 
full,  and  bad  not  property  or  assets  to  pay 
more  than  40  per  cent,  ol  their  said  indebt- 
edness; that  thereupon  the  said  Titus  O. 
Fish  and  Abner  C.  Fish  entered  Into  a  con- 
tract or  agreement  with  this  defendant, 
whereby  this  defendant  agreed  to  purchase 
all  the  outstanding  indebtedness  of  said 
Fish  Bros,  at  the  rate  of  40  cents  upon  the 
dollar  thereon,  and  to  acquire  and  become 
the  owner  of  all  the  property  and  assets 
of  the  said  firm  of  Fish  Bros.,  and  there- 
after to  carry  on  the  said  business  of  manu- 
facturing and  selling  wagons  In  his  own 
name,  the  said  Titus  G.  and  Abner  C.  Fish 
to  act  therein  as  his  agents,  and  that 
when  this  defendant  should  realise  from 
the  said  business  the  said  indebtedness  of 
the  said  Fish  Bros,  to  him,  and  such 
amount  as  be  should  pay  to  purchase  the 
said  Indebtedness  of  the  said  Fish  Bros., 
and  sncb  advances  as  be  should  from  time 
to  time  make  in  the  conduct  of  the  said 
business  thereafter,  with  Interest  at  a  rate 
agreed  upon  for  all  such  indebtedness  and 
advances,  an^compeusation  for  the  use 
of  hisname  ana  credit  in  the  said  business. 
and  for  bis  time  and  services  iu  the  said 
business,  that  then  the  residue,  If  any, 
should  be  returned  to  the  said  Titus  G. 
and  Abner  C.  Fish,  and  they  should  there- 
after own  the  said  business;  that  there- 
upon this  defendant  acquired  the  title  to 
all  tbe  property  of  the  said  Fish  Bros.,  and 
continued  and  carried  on  the  said  business 
under  such  arrangement  aud  agreement, 
the  said  Titus  G.  and  Abner  C.  Fish  acting 
therein  as  the  agents  of  this  defendant, 
and  this  defendant  was  personally  respon- 
sible for  the  liabilities  of  the  said  business 
T.48N.w.no.7— 81 


as  tben  eondneted,  and  said  business  was 
conducted  onder  the  name  and  style  of 
Fish  Bros.,  Agents  for  J.  I.  Case,  until 
about  theyear  1873,  when  John  C.Huggins 
and  Edwin  B.  Fish  acquired  the  interest 
of  the  said  Abner  C.  Fish  in  said  busi- 
ness, and  became  interested  with  the  said 
Titus  G.  Fish  as  the  agents  of  this  defend- 
ant in  the  conduct  of  such  business,  and 
entitled  to  the  residue  thereof,  as  berebibe- 
fore  alleged,  and  that  said  business  was 
thereafter  continued  by  the  ssld  Titus  G. 
Fish,  Edwin  B.  Fish,  and  John  C.  Hug- 
gins,  and  was  carried  on  under  tbe  name 
and  style  of  Fish  Bros.  &  Co.,  Agents,  for 
and  on  behaf  of  this  defendant,  who  con- 
tinued an  principal  therein  until  the  spring 
or  summer  of  the  year  1880. " 

The  defendant  tben  goes  on  to  state  the 
difficulties  which  arose  in  relation  to  said 
business  between  himself  and  Fish  Bros. 
&  Co.  alter  the  spring  of  188(),  aud  then 
maliAe  further  allegations  in  regard  to  the 
note  upon  which  this  action  is  brought, 
us  follows:  "That  the  note  in  the  com- 
plaint set  forth,  if  any  sunh  notewasgiven, 
was  executed  by  the  said  Tlcns  G.  Fish, 
and  delivered  to  his  brother,  Abner  C.  Fish, 
the  payee  in  said  note  mentioned,  either 
without  any  consideration  whatever,  or 
for  some  personal  obligation  or  debt  of 
his  own  or  of  the  said  Titus  6.  Fish,  Ed- 
win B.  Fish,  and  John  C.  Huggtns,  or  one 
of  them  ;  that  no  notes  were  ever  executed 
or  given  by  the  said  agents  of  this  defend- 
ant in  the  prosecution  of  tbe  said  busi- 
ness, signed  '  Fish  Bros.  &  Co.,'  but  that 
all  notes  given  for  tbe  purpose  of  the  said 
business  were  signed  '  Fish  Bros.  &  Co., 
AKents,'and  not  otherwise,  up  to  thetlme 
of  the  said  action  so  brought  by  this  de- 
fendant ;  and  that  the  act  ol  the  said  Titus 
G.  Fish,  Edwin  B.  Fish, and  John  C.  Hug- 
gins  was  without  authority  of  this  defend- 
ant;  and  that  said  note,  it  so  executed, 
was  not  so  done  In  the  prosecution  of  the 
said  business,  or  within  tbe  scope  of  their 
said  agency,  nor  did  it  so  purport  to  be,  but 
was  the  Individual  obligation  of  the  said 
Titus  G.  Fish,  Edwin  B.  Fish, and  John  C. 
Hnggins,  and  not  otherwise;  and  that 
the  said  Abner  C.  Fish  received  the  same 
well  knowing  thatto  be  the  fact,  and  that 
the  plaintiff,  in  receiving  the  same  from 
the  said  Abner  C.  Fish,  well  knew  that  It 
was  not  the  obligation  of  said  business, 
and  that  it  was  not  given  tor  anything 
connected  with  this  defendant  or  with 
said  business,  but  was  the  individual  ob- 
ligation of  the  snld  Titus  G.  Fish.  Edwin 
B.  Fish,  and  John  C.  Hugg^ins;  and  he  de- 
nies that  there  is  any  sum  whatever  due 
or  owing  to  the  plaintiff  by  this  defendant 
on  account  or  by  reason  of  any  matter, 
tact,  or  thing  in  said  complaint  stated  or 
contained." 

Upou  these  pleadiug^H  the  action  was 
tried,  and  a  verdict  and  judgment  was 
rendered  In  favor  of  the  plaintiff  for  the 
amount  unpaid  on  the  note,  and  the  de- 
fendant appeals  to  this  court.  Upon  the 
trial  the  contention  of  the  plaintiff  was 
that  the  note  in  question  was  the  note  of 
the  defendant,  as  much  so  as  If  It  had  been 
signed  by  him  personally.  That  having 
l)een  signed  by  the  business  name  of  the 
defendant  used  in  carrying  on  the  manu- 
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tactare  of  wagnna,  etc.,  as  set  forth  In  tbe 
defendant's  answer,  the  plaintiff  or  her 
agent  In  parcbasSngsald  note  was  antbor- 
ised  to  presume  that  tbe  note  was  g^ven 
In  tbe  prosecDtion  of  sach  boainess  by  the 
defendant  under  tbe  style  and  name  "Fish 
Bros,  ft  Co.,"  and  that  the  plaintiff  or  ber 
agent  was  not  chargeable  with  notice;  in 
fact  that  Itwas  not  ho  given,  nor  was  there 
anything  sn  the  face  of  tbe  note  which 
would  charge  him  with  such  notice,  If  it 
was  not  in  fact  glren  in  the  prosecution  of 
tbe  defendant's  said  baslnesa.  Itwas  also 
claimed  on  the  trial  that  there  was  afBrm- 
ative  eridence  given  on  tbe  part  of  the 
plaintiff  sufficient  to  authorise  the  Jury  to 
find  that  this  particular  note  was,  in  fact, 
given  in  the  business  of  said  defendant  in 
the  ordinary  mode  in  which  said  baslness 
was  carried  on.  On  tbe  part  of  the  de- 
fendant It  was  claimed  on  the  trial  that, 
although  the  note  was  signed  with  the 
name  by  which  tbe  defendant  carried  on 
bis  business  of  manufacturing  wagons, 
etc.,  that  it  was  not  in  fact  given  for  any- 
thing connected  with  said  business,  but 
was  given  by  the  said  Fish  Bros,  ft  C!o., 
bis  agents,  for  a  purpose  entirely  foreign 
to  bis  business,  and  solely  for  tbe  personal 
interest  ol  certain  persons  who  claimed  to 
be  Interested  in,  and  wbo  In  fact  constitut* 
ed,  the  firm  of  Fish  Bros,  ft  Co. ;  and  it 
Is  also  claimed  by  tbe  defendant  that  there 
was  sufficient  appearing  on  tbe  face  of  tbe 
note  to  charge  the  agent  of  tbe  plalntitt 
with  knowledge  of  tbe  fact  that  the  note 
was  not  one  made  In  the  business  of  said 
defendant  which  he  carried  on  in  the  name 
of "  Flah  Bros.  &  Co. "  These  objections 
are  made  as  grounds  for  reversing  the 
Indfiment  in  this  court.  It  Is  also  assigned 
as  error  in  this  court  that  the  learned  trial 
judge  Improperly  submitted  tbe  question 
to  tbe  jury  as  to  whether  tbe  note  was  exe- 
cuted with  the  consent  of  the  defendant 
with  the  intent  that  he  should  be  bound 
to  tbe  payment  thereof  as  a  note  issued  in 
bis  eald  bualnees.  It  is  also  alleged  as  er- 
ror in  this  court  that  the  trial  judge  mis- 
directed the  jury  upon  tbe  question  as  to 
whether  the  note  bad  been  indorsed  by  tbe 
payee  when  Itwas  purchased  by  the  agent 
of  the  plaintiff. 

It  will  be  proper,  before  considering  the 
objections  made  by  the  learned  counsel 
for  tbe  appellaiit  to  the  recovery  in  this 
case,  to  state  that  tbe  allegation  made 
in  tbe  defendant's  answer  "that  no  notes 
were  ever  executed  or  given  by  the  said 
agents  [meaning  Fish  Bros,  ft  Co.]  of  this 
defendant  in  tbe  prosecution  of  the  said 
business,  signed  'Fish  Bros,  ft  Co.,'  but 
that  all  notes  given  for  the  purpose  of  the 
said  business  were  signed 'Fish  Bros,  ft 
Co.  Agents,'  and  not  otherwise,  up  to  the 
spring  of  1880,  ~  was  not  sustained  by  the 
evidence  given  on  the  trial.  On  the  con- 
trary, there  were  notes  so  signed,  "Flab 
Bros.  &  Co.,"  given  In  said  business  with 
the  knowledge  and  consent  of  tbe  said  de- 
fendant long  previously  to  tbe  giving  of 
the  note  In  controversy  in  this  action.  It 
may  be  also  remarked  that  for  the  pur- 
poses ol  this  action  the  other  statements 
of  the  defendant  In  hlsanswernbove  quot- 
ed as  to  his  relation  to  the  business  car- 
ried on  by  Fish  Bros  ft  Co.  at  tbe  time 


the  note  in  qnestlon  was  given  may  be 
taken  aa  true  and  sustained  by  the  evi- 
dence; and  I  think  It  must  also  be  taken 
for  granted  In  this  case  that  the  note  in 
question  was  not  given  In  tbe  ordinary 
business  carried  on  by  said  defendant  in 
the  name  of  **Flsh  Bros,  ft  Co."  Tbe  evi- 
dence tends  to  show  that,  after  the  de- 
fendant assumed  the  conduct  of  tbe  busi- 
ness of  manufacturing,  formerly  carried 
on  by  tbe  insolvent  firm  of  T.  O.  ft  A.  C. 
Fish,  the  business  prospered  to  such  an 
extent  that  there  was  a  reasonable  hope 
that  it  would  soon  pay  off  all  claims  of 
the  defendnnt  under  bis  contract  with  his 
agents,  and  that  large  interests  would  ac- 
cumulate which  would  ultimately  belong 
to  bis  agents.  This  contingent  interest  of 
tbe  agents  was  deemed  valuable,  and 
with  tbe  consent  of  the  defendant  was 
sold  and  transferred  to  other  parties,  who 
took  the  places  of  those  retiring,  as  his 
agents.  'The  note  In  question  was  In  fact 
given  by  "Fish  Bros.  &  Co."  in  settlement 
of  a  claim  which  said  A.  G.  Fish  made 
against  the  then  existing  Una  of  "Fish 
Bros,  ft  Co.,  "growing  out  of  the  sale  of 
bis  contingent  Interest  in  said  firm  of 
agents  t«  tbe  other  members  of  tbe  firm, 
made  some  time  previous  to  tbe  giving  of 
said  note.  On  tbe  part  of  tbe  plalntltf  It 
is  claimed  that  the  defendant  bad  notice 
of  this  claim  made  by  A.  C.  Fish,  and  that 
said  Fish  also  threatened  to  commence  an 
action  not  only  against  the  agents  of  the 
defendant,  but  also  against  said  defend- 
ant, to  enforce  his  claim,  and  that,  upon 
consultation  with  tbe  defendant,  It  was 
thought  beet  to  avoid  any  litigation,  as 
tending  to  Injure  the  business  not  only  of 
the  agents,  but  tbe  business  of  the  defend- 
ant, and  that  thereupon  this  note  and 
three  others  weregiven to  settlesald  claim 
of  tbe  said  A.  C.  InTsh.  It  is  also  contend- 
ed by  the  plaintiff  that,  after  the  notes 
were  given,  thedefendant  was  informed  of 
the  fact,  and  made  no  objection  thereto. 
These  statements  are  controverted  by  the 
counsel  for  the  defendant. 

Upon  the  argument  in  this  court  tbe 
learned  counsel  for  tbe  appellant  assign 
tbe  following  as  errors :  "  Plrst.  Tbe  court 
erred  In  refusing  to  direct  a  verdict  for  tbe 
defendant  (1)  because  tbe  plaintitrs  agent 
was  bound  to  make  inquiry  as  to  defend- 
ant's liability  upon  tbe  note  before  pur- 
chasing It ;  (2)  because  the  evidence  Is  con- 
clusive tbat  plaintiff  took  the  note  with- 
out the  indorsement  of  the  payee.  See- 
ond.  The  court  erred  In  submitting  to  the 
jury  the  question  of  consideration  for  the 
note  aa  between  A.  C.FIah  and  the  defend- 
ant. There  la  no  evidence  from  which  the 
jury  could  properly  proceed  to  find  a  suffi- 
cient consl  eratlon.  Third.  If  thequestion 
of  A.  C.  Fish's  indorsement  of  the  note 
was  for  the  jury,  defendant's  fifth  or  sev- 
enth request  should  have  been  g^voi. 
Fourth.  The  court  erred  In  charging  that 
there  was  a  presumption  tbat  tbe  note 
was  given  In  the  agency  business.  Fttth. 
The  court  erred  In  admlttlngevldence tend- 
ing to  show  that  It  was  customary  for 
manufacturing  concerns  in  Racine  to  ob- 
tain money  on  longtime  from  parties  out. 
side  of  banks.  Sixth.  The  court  erred  in 
receiving  in  evidence  drafts,  and  In  cbarg- 
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ins  tbat  Boch  drafts  were  to  be  taken  into 
eonsloeration  on  the  question  of  authorl- 
ty  to  make  the  note  In  question.  Seventb. 
Tlie  court  erred  in  receiving  in  eTidence 
notes  mnuing  from  one  to  six  months, 
and  In  cbarsing  that  such  notes  were  to 
be  taken  into  consideration  on  the  ques- 
tion of  anthority  to  make  thenote in  ques- 
tion." 

The  first  error  assigpaed,  we  do  not 
think  can  be  sustained  under  theevidence. 
Under  all  the  evidence  in  the  record,  we 
think  it  was  a  question  tor  the  Jury,  and 
not  for  the  court,  to  say  whether  the  note 
in  question  had  been  given  in  the  form  it 
waa  with  the  defendant's  assent,  and  with 
Intent  to  be  bound  therefor.  It  is  true,  the 
testimony  is  not  very  conclnslve  upon 
that  point,  bot  it  left  it  bo  much  in  doubt 
that  tbere  was  no  good  reason  for  with- 
drawing it  from  the  Jury.  This  being  so, 
the  second  reason  would  also  fall,  and  the 
questloD  as  to  whether  the  note  was  in- 
dorsed by  the  payee  at  the  time  of  the  pur- 
chase woold  nut  be  conclusive  against 
tbe  plaintift's  right  of  recovery.  There 
was  certainly  sufficient  evidence  showing 
that  it  was  Indorsed  by  the  payee  when  It 
was  offered  as  evidence,  and  tbat  would 
be  sufficient  to  entitle  the  plaintiff  to  re- 
cover, if  tbe  note  was  in  fact  the  note  of 
the  defendant.  Tbe  second  assignment 
of  error  (alls  also  for  the  reason  above 
stated,  that  there  was  some  evidence  sus- 
taining the  conteutlon  tbat  the  defendant 
consented  to  tbe  giving  of  the  note  In 
question,  because  he  considered  himself  in- 
terested In  avoiding  a  threatened  lawsuit 
by  said  A.  C.  Fish.  The  third  assignment 
of  error  is  not  well  taken,  for  the  reason 
that  tbe  flfth  Instruction  asked  was  not 
decisive  of  the  case  for  tbe  reason  above 
stated,  that,  if  the  note  was  given  with 
the  knowledge  and  nssent  of  the  defend- 
ant, with  the  understanding  that  he  was 
to  be  liable  thereon,  then  tbe  merefunt  that 
the  Indorsement  was  not  made  at  the  time 
tbe  note  was  purchased  would  not  be 
materlallfit  was  shown  to  have  been  in- 
dorsed before  tbe  trial.  And  as  to  the  sev- 
enth Instruction  asked  and  refused  It  was 
given  In  substance  In  tbe  general  charge. 

Tbe  fonrth  assignment  of  error,  In  our 
view  of  the  case,  raises  the  most  material 
question  in  the  record.  But,  from  an  exami- 
nation of  tbe  instructions  given  to  the  Jury 
upon  that  subject,  wedu  not  fina  tbat  tbe 
court  did  instruct  the  jury  In  direct  terms 
tbat  there  was  a  presumption  of  either 
fact  tir  law  that  tbe  note  was  given  In  t'he 
business  of  the  defendant.  What  tbe  court 
did  say  in  regard  to  tbat  matter  is  as  fol- 
lows. After  having  instructed  the  jury  as 
to  the  evidence  tending  to  show  that  the 
defendant  bad  knowledge  of  tbe  giving  of 
tbe  note,  and  that  It  might  have  been 
given  partly  in  the  intei-est  of  the  defend- 
ant, and  submitting  that  question  to  them 
upon  ail  the  evidence,  the  learned  judge 
then  said:  "If  you  find,  gentlemen,  that 
the  note  was  not  given  In  the  business  of 
tbe  concern, — In  other  words  that  Mr. 
Case  had  nothing  to  do  with  the  consider- 
ation, and  no  liitei-est  In  the  considera- 
tion, and  that  it  was  a  matter  solely  for 
tlie  benefit  of  Fish  Bros.  &  Co,— there 
comes  another  question  lu  this  case.     Tbe 


presumption  la.perbapa,  tbat  It  was  given 
in  tbe  buslnesa  oonnected  witb  tbe  bnsi- 
nesaoftbe  ageney;  but,  it  you  Ond  tbat 
fket  does  hot  fxiat, — tbat  tbat  preaamp- 
tiOB  la  not  true,— then  yon  come  to  anoth- 
er question,  waa  tbere  anytblnfr  upon  the 
face  of  tbe  note,  or  tbe  cireumataacea  un- 
der wbicb  it  was  negotiated  to  Mr.  Mon- 
roe, toput  bim  upon  inquiry  aa  to  whether 
tbe  note  waa  given  within  tbe  acope  of  the 
agency  or  not?"  The  parts  of  tbe  instruc- 
tion In  italics  were  excepted  to  by  the  de- 
fendant, and  are  mainly  relied  upon  as  a 
fatal  error  in  the  case.  Whether  It  was  a 
fatal  error  or  not  depends  upon  the  single 
question  whether,  as  a  matter  of  law,  the 
note  itself  was  conclusive  evidence  to  the 
porchaser  thereof  that  it  was  not  given 
in  the  business  of  the  defendant,  and  so 
would  not  bind  him,  unless  tbe  other  evi- 
dence in  the  case  showed  that  it  was  In 
fact  made  In  tbe  business  of  the  defendant. 
It  was  the  contention  of  the  learned  coun- 
sel in  the  former  appeal  in  this  case,  as  it 
is  upon  this  appeal,  that  the  bolder  of  this 
note  cannot  recover  upon  the  same  unless 
she  shows  affirmatively  that  it  was  made 
In  the  business  of  the  defendant  andtorthe 
benefit  of  that  business,  for  tbe  reason 
tbat  it  sbowB  upon  its  face  that  it  was 
not  so  made,  or,  at  least.  It  shows  such 
facts  on  its  face  an  would  defeat  the  claim 
of  the  purchaser  as  a  pun-baser  in  good 
faith  without  any  knowledge  tbat  it  was 
given  outside  of  the  authority  of  the 
agents  and  outside  of  the  defendant's  bus. 
InesB.  It  is  said  by  tbe  learned  counsel  for 
the  respondent  that  this  question  was  de- 
cided against  tbe  appellant  upon  tbe  for- 
mer appeal  in  this  case.  41  N.  W.  Rep. 
1064.  In  this,  we  think,  the  learned  coun- 
sel are  mistaken.  Mr.  Justice  Lton,  in  de- 
ciding tbat  case,  in  tbe  opening  of  bis 
opinion  says:  "Aside  from  the  question 
whether  tbere  was  sufficient  upon  the 
face  of  the  note  in  suit  to  put  the  plaintiff 
upon  inquiry  to  ascertnln  if  It  was  given 
in  the  course  of  the  business  of  tbe  agency 
for  the  defendant  ef  Fish  Bros,  ft  Co., 
(A  question  not  here  decided,)  the  control- 
ling question  in  tbe  case  is,  did  that  firm 
have  authority  to  bind  the  defendant  by 
notes  signed  'Fish  Bros,  ft  Co.' without 
tbe  addition  of  the  word 'Agents?'"  And 
the  decision  of  this  court  upon  that  ap- 
peal was  tbat  that  question  had  not  beeu 
properly  submitted  to  the  jury.  It  is 
true  that  upon  amotion  for  a  rehearing  in 
that  case  this  court  was  urged  to  pass 
upon  tbe  question  first  suggested,  and 
not  decided,  but  this  court  refused  to 
change  Its  ruling,  and  refused  a  rehear- 
ing upon  that  question-,  so  that  that 
question'  Is  now  properly  before  this  court 
for  its  decision. 

On  the  part  of  the  learned  counsel  for 
the  appellant  It  Is  contended  tbat  the  note 
ItBeU  is  sufficient  evidence  on  its  face  that 
It  was  not  the  note  of  the  defendant,  and 
that,  in  order  to  recover,  the  plaintiff 
must  show  affirmatively  on  her  part  tbat 
tlie  note  was  given  In  furtherance  of  bis 
business  carried  on  by  tbe  said  Fish  Bros, 
ft  Co. ;  and  on  tbe  part  of  the  counsel  for 
the  respondent  it  is  insisted  that  upon  the 
production  of  the  note,  properly  indorsed, 
executed  by  tbe  name  "Fish  Bros,  ft  Co.," 
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and  npon  the  other  admitted  or  estab- 
lished facts  In  the  case  showing  that  the 
defendant  was  carrying  on  the  business  of 
roanufacturlog  In  the  name  of  said  "Fish 
Bros.  &  Co.,"  and  his  recognition  of  the 
fact  that  all  notes,  drafts,  or  other  con- 
tracts, made  In  such  business,  and  signed 
with  the  name"Fisli  Bros.  &  Co.,"  were 
to  be  considered  his  notes,  drafts,  or  con- 
tracts, the  same  as  though  he  had  execut- 
ed the  same  by  his  own  proper  signature, 
the  presumption  is  that  this  note  was  the 
note  of  the  defendant.  It  is  not  contended 
by  the  learned  counsel  for  the  appellant 
that  the  contention  of  the  respondent 
should  not  prevail  had  the  note  been 
what  is  designated  a"  bnslnees"  or''banic- 
able  "  note,— that  Is,  if  the  note  had  been 
payable  In  one,  two,  three,  or  tour 
months,  or  even  six  months,  from  Its 
date;  but  it  is  urged  with  great  confi- 
dence on  the  part  ol  the  learned  counsel 
for  the  appellant  that  a  note  for  f  2,000, 
payable  five  years  after  date,  with  inter- 
est payable  annually,  shows  upon  its  face 
that  it  was  not  the  note  of  the  defendant 
given  In  currying  on  his  business  of  man- 
ufacturing In  the  name  of  said  "Fish  Bros. 
&  Co.,  "and  that  the  purchaser  of  such  a 
note  must  be  considered  as  having  pur- 
chased it  with  notice  that  it  was  not  giv- 
en in  said  business  so  as  to  bind  the  ap- 
pellant. There  is  no  dispute  upon  the  evi- 
dence in  this  case  but  that  the  appellant 
held  himself  as  bound  to  pay  all  notes, 
drafts,  checks,  or  other  contracts  made  in 
said  manufacturing  business,  and  signed 
by  Fish  Bros.  &  Co.  If  it  be  said  that 
the  appellant  denies  that  there  was  any 
authority  given  to  his  agents  to  bind  him 
by  executing  notes  in  that  name,  the  an- 
swer to  this  denial  is  that  the  testimony 
in  the  case  shows  quite  satisfactorily  that 
the  right  to  bind  him  by  notes  so  signed 
in  the  business  was  given  to  Fish  Bros. 
ft  Co.  The  testimony  of  the  appellant 
himself,  as  to  the  extent  of  the  authority 
of  Fish  Bros.  &  Co.  to  bind  him  by 
their  slKnature,  which  was  given  in  the 
action  brought  by  him  against  said  firm, 
and  which  was  read  In  evidence  iu  this 
case,  gives  the  extent  of  sucli  power,  per- 
haps, as  clearly  and  explicitly  as  any  oth- 
er evidence  in  the  case,  and  I  quote  such 
evidenceat  length, as  the  best  statement  of 
the  evidence  upon  which  the  ruling  of  the 
learned  circuit  Judge  npon  this  point  was 
made.  It  must  be  understood  that  the 
evidence  quoted  below  was  preceded  by  evi- 
dence showing  that  in  186S  A.  C.  and  F.  G. 
Fish  had  been  in  thebuRiness  of  manufact- 
uring wagons,  and  had  failed.  The  ap- 
pellant then  testified  in  regard  to  what 
took  place  after  such  failure,  as  follows : 
"When  It  was  ascertained  the  creditors 
would  not  all  come  Into  the  arrangement, 
by  advice  of  counsel,  and  upon  conference 
with  Fish  Bros.,  It  was  concluded  to  sue 
and  put  in  Judgment  as  much  of  these 
claims  as  I  then  had  taken  up,  have  the 
execution  issued,  and  the  property  sold 
thereunder.  All  the  personal  property 
that  could  be  reached  by  execution,  I  was 
to  bid  In.  I  was  to  own  and  control  the 
business.  Fish  Bros,  should  net  as  my 
agents  in  conducting  and  carrying  on  the 
business,  and  in  the  end,  when  the  business 


would  pay  me  the  amount  they  owed  me 
at  that  tima.and  fortbeadrances  I  should 
make  thereafter,  and  the  time  and  trouble 
that  I  should  be  put  to  in  the  matter,  in- 
terest to  be  computed  at  ten  per  cent,  an- 
nually, I  was  to  give  back  the  concern  in- 
to their  hands  again.  I  then  had  the 
claims  put  in  Judgment,  execution  issued, 
levy  made,  the  property  sold,  and  I  bid  it 
in.  I  also  bought  in  under  the  execution 
on  the  Judgment  in  favor  of  Pratt  &  Co. 
Upon  the  sales  under  the  execution  Titus 
Q.  Fish  and  A.  C.  Fish  entered  upon 
the  performance  of  their  duties.  A  salary 
was  agreed  npon  of  fl,200  a  year,  that 
each  had  a  right  to  draw  from  the  busi- 
ness; and  Mr.  Morey  was  engaged  as 
book-keeper,  and  they  engaged  him  to  keep 
right  on.  A  new  set  of  books  was  opened, 
and  the  shop  started  up,  and  the  business 
proceeded.  I  furnished  the  money  with 
which  to  carry  on  the  business,  and  it  was 
carried  on  and  conducted  under  the  name 
of  Fish  Bros..  Agents  for  J.  I.C,  and  I  was 
responsible.  The  goods  purchased  were 
generally  paid  for  by  my  agents,  with 
money  furnished  by  me  personally,  and 
obtained  through  the  sales  of  my  proper- 
ty. I  held  myself  out  to  the  world  as  per- 
sonally responsible  for  all  purchases  made 
In  that  business  from  the  time  I  pur- 
chased the  property  up  to  January,  1881, 
the  time  of  the  commencement  of  this  suit. 
I  also  held  myself  responsible  for  any  busi- 
ness done  for  the  concern  in  the  banks  or 
otherwise,  and  so  announced,  whenever 
asked,  as  to  all  business  connected  with  the 
matter.  The  financial  part  of  the  business 
during  these  years  was  done  with  the  Man- 
ufacturers'National  Bank  of  Racine,  First 
National  Bank  of  Burlington,  in  the  First 
National  Bank  of  Milwaukee,  and  the  First 
National  Bank  ef  Kacine:  principally  with 
the  bank  firstnamed.  I  also  held  myself  re- 
sponsible to  the  Manufacturers'  National 
Bank  of  Baclne,  and  atone  time  gave  a 
written  contract,  and  also  notified  the 
First  National  Bank  of  Burlington,  that  I 
was  liable  for  all  the  Indebtedness  Fish 
Bros.,  Agents,  should  contract.  I  also  no- 
tified the  First  National  Bank  of  Racine. 
Mr.  Monroe,  the  cashier  of  the  latter  bank, 
at  one  time  asked  me  that  where  the  pa- 
pers were  signed  '  Fish  Bros.  &  Co.,'  in 
connection  with  my  business,  if  I  held  my- 
self responsible ;  and  I  told  him  I  did,  and 
he  said  he  supposed  so.  He  said  they  bad 
been  lately  in  the  habit  of  signing  some  of 
their  matters  as  '  Fiah  Bros.  &  Co.'  This 
was  in  the  summer  of  1K80.  In  1879,  I 
think,  Titus  O.  Fish  told  me  that  he  was 
in  hopes  I  would  be  paid  np  pretty  soon, 
and  that  they  could  get  the  business  into 
their  bands,  and  wanted  to  know  if  I  had 
any  objections  to  his  signing,  wherever  he 
could,  the  name  of  Fish  Bros.  &  Co.,  and 
leaving  off  the 'agents,' giving  as  a  rea- 
son that  they  would  slide  off  easier  into 
that  line  of  business  when  they  were  able 
to  take  it  into  their  own  hands.  I  told 
him  I  had  no  objections.  After  the  execu- 
tion sales  (InlSOK)  the  Bradstreet Commer- 
cial Agency  inquired  of  me  with  reference 
to  whether  1  held  myself  responsible  for 
the  debts  of  the  business.  I  was  also 
similarly  Inquired  of  by  parties  dealing 
and  selling  goods  to  the  buslneaa,  by  letter 
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and  Terbally,  perhaps  fifty  or  a  hundred 
Umes,  and  I  answered  Invariably  that  I 
considered  myself  liable  for  all  the  Indebt- 
edness of  Fish  Bros..  Agents,  or  Fish 
Bros.  &  Co.,  Agents,  and  from  the  time  of 
the  ezecatlon  down  to  the  commencement 
of  this  suit  I  held  myself  out  to  the  world 
as  personally  responsible  for  all  the  in- 
debtedness incnrred  in  that  basluess.  The 
reduction  in  the  rate  of  Interest  occurred  in 
1878  or  1879.  I  told  Titus  G.  Fish  to  get 
money  where  It  could  be  got  the  cheapest, 
but  I  preferred  to  have  the  business  done 
with  the  Manofarturers'  National  Baul(. 
I  frequently  told  them  that;  I  think  as 
early  as  the  year  1876  or  1K77.  I  made  no 
objection  to  Fish  Bros.  &  Co.  signing 
notes,  papers,  etc.,  without  the  designa- 
tion '  agents.'  T.  G.  Fish  bad  requested  it 
riersonally,  for  the  purpose  I  mentioned ; 
and  I  told  him  I  had  no  objection.  It  did 
not  make  any  difference.  I  supposed  I 
was  holden  for  it  all  any  way  I  tuld 
Mr.  Monroe  that  I  considered  myself 
eguall.v  bound  whether  the  papers  were 
signed  'Fish  Bros.  &  Co.,  Agents,'  or 
'Fish  Bros,  ft  Co.'"  Upon  the  evidence 
of  the  appellant,  above  quoted,  it  is  clear 
that  the  business  carried  on  In  the  name 
of  "  Fish  Bros.  &  Co. "  when  the  note  In 
question  was  given,  was  in  fact  the  bual- 
uesM  of  the  appellant,  and.  so  far  as  the 
public  was  concerned,  the  signature  of 
**  Fish  Bros.  &  Co. "  was  in  reality  the  sig- 
nature of  the  appellaut.aud  bound  him  to 
the  same  extent  as  though  signed  by  biU' 
self,  in  the  absence  of  evidence  showing 
that  the  signature  was  appended  to  the 
note,  check,  or  draft  In  question  not  In 
fact  given  In  the  conduct  of  said  bnsinees. 
Under  the  evidence  above  quoted,  and  the 
further  fact  that  it  is  not  shown  that  the 
firm  of  Fish  Bros,  ft  Co.  were  doing  any 
other  business  than  the  business  of  the 
appellant,  we  think  the  legal  presumption 
Is  that  the  signature  of  Fish  Bros,  ft  Co. 
is  the  signature  of  the  appellant,  and 
made  In  his  business,  and,  when  such 
signature  Is  appended  to  a  promissory 
note,  the  purchaser  thereof  for  value  and 
before  due  would  be  entitled  to  recover 
thereon  from  the  appellant,  unless  the 
knowledge  of  the  fact  that  it  was  not 
given  in  the  business  of  the  appellant  was 
In  some  way  brought  home  to  the  pur- 
chaser before  or  at  the  time  he  purchased 
the  same.  This  seems  to  have  been  the 
view  of  the  case  taken  by  the  learned 
circuit  judge,  and  that  ylew  of  the  case  is 
supported  by  the  following  authorities: 
See  Bank  v.  Monteath,  43  Amer.  Dec.  «81- 
<S>ib,l  Denio,  402-405;  Palmer  v.  Stephens, 
1  Denio,  471;  Martin  v.  Johnson,  8  Daly, 
543;  Wright  v.  Hooker,  10  N.  Y.  61-58; 
Chandler  t.  Coe,  54  N.  B.  661-564:  Crocker 
V.  Colwell,  46  N.  Y.  212-216,  217;  Palmer  v. 
Elliot,  1  Cliff.  66;  Bank  v.  Case,  8  Bam.  ft 
C.  427-486;  Trueman  v.  Loder,  11  Adol.  ft 
E.  58»-693:  Devendorf  v  Oil  Co.,  17  W.  Va. 
135-174;  Fuller  v.  Hooper,  8  Gray,  884-841; 
Daniel,  Neg.  Inst.  S  804.  The  question  as 
to  whether  there  was  other  evidence,  in- 
cluding the  note  Itself,  In  the  case,  suffi- 
cient to  charge  the  agent  of  the  plaintiff 
with  notice  that  the  note  was  not  In  fact 
made  in  the  business  of  the  defendant,  was 
properly  submitted  to  the  Jury,  and  we 


find  no  objection  to  that  part  of  the 
charge,  and  the  verdict  of  the  jury  Is  con-  ( 
elusive  upon  that  question.  The  excep- 
tions taken  to  the  Introduction  of  certain 
evidence  do  not  appear  to  ns  well  taken. 
All  the  evidence  so  offered  and  received 
over  the  objections  of  the  defendant  tend- 
ed to  prove  the  extent  to  which  the  de- 
fendant had  recognised  the  signature  of 
bis  agents  as  his  signature,  and  was  prop- 
er evidence  tending  to  show  that  the 
signature  of  the  note  in  question  was  the 
signature  of  the  defendant,  and  author- 
Iced  by  him  to  be  used  In  his  behalf  In 
making  the  note  in  question  In  this  action. 
The  case  seems  to  have  been  thoroughly 
tried  by  the  learned  counsel,  and  carefully 
considered  and  submitted  tu  the  jury, 
with  instructions  which  fairly  presented 
the  real  questions  in  issue,  and  the  verdict 
and  judgment  must  stand.  The  Judgment 
of  the  circuit  court  is  affirmed. 


ROSB.NTHAL.  V.  VKBNON. 

(Supreme  Count  of  THioontin.    Karch  17, 18B1.) 

FiUCDtTLXNT  COKTKT^nOM  —  QmSTION    *0B  TBI 
JlTRT — KXCXPTIONB. 

1.  Plaintiff  tield  a  mortgage  on  part  of  a'stock 
of  goods  which  the  mcrtgagor,  who  was  his 
father-in-law,  kept  in  bis  store,  where  be  oontin- 
ned  to  do  biuiness  as  a  merchant  There  was  no 
evidence  that  plaintiff  had  agreed  that  the  mort- 
gagor should  sell,  or  that  he  did  sell,  the  goods. 
The  evidence  as  to  the  agreement  between  them 
was  contradictory.  BeHa,  that  the  court  erred  in 
holding  as  a  matter  of  law  that  the  mortgage  was 
fraudulent. 

8.  Where  the  dlrecUoD  of  the  conrt  to  find 
for  plaintiff  is  made  part  of  the  verdict,  and  with- 
out objection  la  embodied  in  the  hiU  of  excep- 
tions, It  may  be  reviewed  on  appeal,  though  not 
excepted  to. 

Appeal  from  circuit  ronrt.  Bock  county. 

Rogers  A  Hall,  for  appellant.  Winkhr, 
Flanders,  Smith,  Bottum  A  VUaa,  for  re- 
spondent. 

Orton,  J.  The  plaintiff  complains  that 
be  was  the  owner  and  entitled  to  the  pos- 
session of  a  stock  <rf  dry  goods  sltnated 
In  a  store  building  ased  and  occupied  by 
one  Samuel  Blascoer,  in  the  village  of 
Marshall,  Dane  county,  and  that  on  the 
15th  day  of  February,  1889,  the  defendant 
unlawfully  and  wrongfully  took  posses- 
sloD  of  said  goods,  and  converted  the 
same  to  his  own  use.  to  the  plaintiff's 
damage  of  f2,000.  The  defendant  an- 
swered that  he  took  said  goods  as  sheriff 
of  Dane  county,  by  virtue  of  two  writs  of 
attachment  in  favor  of  certain  creditors 
of  the  said  Blascoer,  and  against  him  as 
the  owner  of  said  goods,  and  In  posses- 
sion thereof  In  his  place  of  business  in  said 
store  bnilding;  and  that  he  is  Informed 
that  the  plaintiff  claims  to  t>e  the  owner 
and  entitled  to  the  possession  of  said 
goods  by  virtue  of  a  chattel  mortgage 
dated  the  Ist  day  of  February,  1889,  and 
filed  the  next  day  thereafter,  executed 
thereon  by  the  said  Samuel  Blascoer  to 
him ;  and  that  said  mortgage  is  void  as 
to  the  plaintiffs  In  said  attachments,  and 
other  creditors  of  said  Blascoer.  This 
statement  of  the  pleadings  sufficiently 
shows  the  nature  of  the  Issue  tried  In  the 
I  action.  The  defendant  attempted  to  show 
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said .  mortgase  void  as  to  the  creditors 
by  thecroBS^xamlnatlon  ot  the  wltneaseB 
of  the  p)alntitl,  and  particularly  by  the 
cross-examination  of  thn  plaintiff  and  the 
Bald  Blascoer,  as  well  as  by  affirmative 
testimony,  and  the  plaintiff  Introduced 
rebattinK  testimony  on  that  Issue.  The 
proceedings  of  the  trial  and  the  testimony 
were  made  matters  of  record  by  a  bill  ot 
exceptions,  by  which  It  appears  that,  at 
the  conclusion  of  the  testlmuny  on  both 
Bides,  the  court,  on  motion  of  the  defend- 
ant, directed  the  Jury  to  render  a  verdict 
for  the  defendant  on  the  gronnd  that  said 
mortgafce  is  fraudulent  and  void.  The 
plaintiff  has  appealed  from  the  judgment. 
The  contention  of  the  learned  counsel  of 
the  appellant  is  that  the  court  had  no 
right  to  talce  the  case  from  the  jury,  and 
to  direct  a  verdict.  This  was  a  very  un- 
usual proceeding  in  such  a  case.  The  stat- 
ute makes  thequestion  of  Intent  to defraod 
one  of  fact,  and  the  facts  bearing  on  the 
question  in  nearly  all  cases  ought  to  be 
submitted  to  the  jury  Dnless  there  Is 
some  Infirmity  in  the  Instrument  Itself,  or 
some  fact  established  by  uncontradicted 
evidence  that  maizes  It  absolutely  void  as 
a  question  of  law,  It  Is  safe  to  say  that 
the  conrt  usurps  the  powers  and  province 
of  the  jury  in  declaring  It  void  and  direct- 
ing a  verdict.  It  is  claimed  by  the  learned 
counsel  of  the  respondent  that  the  testi- 
mony shows  that  there  was  an  agreement 
between  the  appellant  and  said  Biascoer 
.that  he  (Biascoer)  should  continue  to 
treat  the  goods  as  before,  and  sell  the 
same,  and  nse  the  proceeds  for  ths  support 
of  himself  and  family,  and  pay  nothing 
on  the  mortgage  until  be  should  t>e  able 
to  do  so  sometime  In  the  future,  and  that, 
therefore,  the  mortgage  Is  void  as  a  mat- 
ter of  law.  If  there  Is  such  testimony  In 
the  case,  the  court  was  then  warranted  in 
declaring  the  mortgage  void,  and  direct- 
ing a  verdict  for  the  defendant.  If  there 
was  no  direct  and  positive  evidence  of 
such  an  agreement,  or  evidence  of  such 
facts,  that  no  other  inference  or  conclusion 
could  reasonably  be  drawn  from  them, 
then  the  case  rests  npon  the  facts  and  cir- 
cumstances from  which  the  jury  may  or 
may  not  find  an  Intent  to  defraud.  The 
case  of  Anderson  v.  Patterson,  64  Wis.  667, 
26  N.  w.  Bep.  641,  perhaps  goes  as  far  as 
any  in  implying  snch  a  contract  from  the 
conduct  of  the  parties.  The  mortgagee 
was  present,  and  knew  that  the  mort- 
gagor was  treating  the  property  as  be- 
fore, and  selling  and  using  the  proceeds, 
and  treating  it  in  all  respects  as  his  own, 
without  respect  to  the  mortgage,  and,  by 
not  objecting,  assented  to  It.  Such  con- 
duct was  treated  as  conclusive  evidence 
that  there  was  snch  an  understanding  be- 
tween the  parties,  and  a  conclosive  infer- 
ence of  fraud  conld  be  drawn  from  it. 
There  was  no  testimony  whatever  that 
any  such  contract  was  made  by  the  par- 
ties, and  there  was  no  evidence  that  the 
plaintiff  knew  that  Biascoer  was  selliug 
any  of  the  mortgaged  property,  or  dealing 
with  It  as  his  own.  There  was  some  evi- 
dence that  the  plaintiff  supposed  that 
Biascoer  would  keep  his  store  open,  and 
buy  and  sell,  and  that  he  would  not  be 
able  for  some  time  to  pay  anything  on 


the  mortgage,  and  that  be  wonld  have  to 
live  on  the  business  of  his  store.  It  must 
be  considered,  however,  that  the  mortgage 
did  not  cover  his  whole  stock  in  trade, 
but  only  most  of  the  dry  goods,  and  that 
the  stock  consisted  also  of  groceries,  cor- 
sets, cloaks,  and  caps,  not  included  in  the 
mortgage.  There  was  no  evidence  as  to 
whether  Biascoer  sold  any  of  the  goods 
mortgaged,  and  what  was  said  about  his 
keeping  the  store  open  and  selling  goods, 
and  using  the  proceeds,  may  as  well  be  re- 
ferred to  that  part  of  bis  stock  not  mort- 
gaged, and  his  business  in  respect  thereto. 
There  was  testimony  as  to  his  selling 
groceries,  and  he  had  the  right  to  sell 
them,  and  he  selected  groceries  as  his  ex- 
emption. There  was  not  only  no  testimony 
that  any  such  contract  or  understand- 
ing was  made  or  had  between  the  parties, 
but  the  plaintiff  testified  repeatedly  that 
there  was  none.  His  testimony  may  have 
shown  that  he  did  not  wish  to  posh  Bias- 
coer for  bis  money,  and  that  he  was  wlll- 
iMg  to  indulge  him,  bntnot  to  the  injury 
of  his  security.  He  all  the  time  insisted 
that  he  mast  be  kept  secure  in  his  mort- 
gage. 

There  was  no  testimony  that  showed 
that  the  debt  secured  by  the  mortgage 
was  not  real  and  boaa  Me.  There  were 
some  facts  that  may  have  cast  suspicion 
upon  the  transaction,  but  there  were  none 
that  were  conclusive  of  fraud.  Biascoer 
was  the  father-in-law  of  the  plaintiff,  but 
that  fact  alone  raises  no  presumption  of 
fraud.  Stevens  v.  Breen,  76  Wis.  698,  44  N. 
W.  Bep.  645.  That  the  mortgagor  Is  per- 
mitted by  the  mortgagee  to  sell  the  goods 
by  retail  to  not  in  Itself  conclusive  of  fraud. 
Frankhouaer  v.  £llett,  22  Kan.  127.  The 
evidence  In  some  respects  Is  contradictory, 
and  involves  the  credibility  of  witnesses. 
In  every  respect  this  was  a  proper  case  to 
be  submitted  to  the  jury,  and  in  no  re- 
spect was  it  proper  to  be  decided  by  the 
court.  The  Intenx  to  defraud  was  a  ques- 
tion of  fact,  and  there  was  no  other  ques- 
tion. It  was  a  case  In  which  even  the 
lary  ought  "to  give  to  all  the  facts  and 
circumstances  the  constmctlon  most  fa- 
vorable to  the  plaintiff  that  they  will  le 
glttmately  bear,  Including  all  reasonable 
inferences  to  be  drawn  from  them."  Hoye 
v.  Railway  Co.,  62  Wis.  671,  28  N.  W.  Bep. 
14;  Bonck  v.£nus.61WiB.666,21  N.  W.  Bep. 
8211.  The  question  of  fraudulent  Intent, 
where  the  transaction  is  equivocal  and 
different  inferences  may  be  drawn  as  to 
Its  character,  or  where  there  to  conflicting 
evidence  as  to  the  good  faith  of  the  trans- 
action, or  rests  npon  extrinsic  facts,  to  a 
question  for  the  jury,  and  not  for  the 
court.  Jones,  Mortg.,  §  880.  It  to  suffi- 
cient in  this  case  that  there  was  no  con* 
elusive  evidence  that  there  was  any  agree- 
ment or  understanding  that  the  mort- 
gagor should  continue  to  treat  the  goods 
as  his  own,  or  as  he  did  before,  or  that  he 
had  any  secret  trust  in  them,  and  the  case 
should  have  been  submitted  to  the  jury. 
We  have  no  space  to  do  more  than  to 
state  the  effect  of  the  evidence,  and  what 
it  did  not  prove. 

It  is  objected  by  the  learned  counsel  of 
the  respondent  that  no  exception  wan 
taken  to  the  direction  of  the  court  that  tbe 
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Jury  render  a  verdict  for  the  defendant, 
and  tbat.  therefore,  anch  direction  cannot 
be  awiKned  or  considered  aa  error  to  m- 
Terse  the  jadffinent;  and  cites  Kirch  v. 
Daviea.  65  Wla.  298,  11  N.  W.  Rep.  68»,  aa 
aatbority.  The  caae  cited  aeenm  to  be  In 
point.  The  learned  counsel  of  the  appel- 
lant  do  not  notice  thia  point  In  tbeir  brief. 
No  exception  appears  on  the  record  or  pa< 
pers  returned.  But  thla  direction  of  the 
court  appears  aa  a  part  of  the  bill  of  ex- 
ceptiona.  Tbere  aeema  to  have  been  no 
objection  bj  the  counsel  of  the  respondent 
to  making  it  matter  of  record  by  the  bill 
of  exceptions,  the  aame  aa  if  an  exception 
had  been  taken  to  it.  But,  besides  thla, 
this  direction' of  the  court  ia  made  a  part 
of  the  verdict,  and  embodied  in  it.  The 
verdict  ia  a  part  of  the  record,  and  con- 
tains this  erroneoua  direction.  It  may 
therefore  be  reviewed.  The  judgment  of 
tbe  circuit  court  la  reversed,  and  the  cause 
remanded  for  a  new  trial. 


McLennan  t.  Pubnticb. 
{Supreme  Covrt  of  WUoonain.  April  9, 1801.) 
Apfbai^— Rsvaaajj/— Nbw  Tkull— C^uaa  Showk. 
In  SB  aetion  for  the  breach  of  oovenanta  in 
»  dead  the  trial  oonrt  rendered  iudgme&t  for  de- 
fendant beoaoM  plalntUt  bad  failed  to  show  that 
defendant  bad  not  a  good  title  when  the  deed  was 
made.  Tbe  Indgmenf  was  reversed  on  appeal  on 
tlie  groond  that  tbe  harden  was  on  defendant  to 
show  that  be  bad  a  good  title,  and  the  canse  re- 
manded with  direction  that  the  ciroolt  court,  in 
its  disGcetion,  on  the  appUoatlon  of  defendant  for 
canse  sliown,  might  grant  a  new  trial.  Held, 
that  It  was  proper  to  grant  a  new  trial  on  de- 
fendant's amdavit  that  he  could  prove  his  title, 
and  that  he  failed  to  do  so  on  the  first  trial  be- 
cause his  counsel  advised  him  that  it  was  imneo- 
esiary. 

Appeal  from  circnlt  court,  Ashland 
county. 

T.  L.  A  C.  T.  Keanaa,  for  appellant. 
Tomklaa,  Merrill  A  Smith,  tor  respondent. 

Obtom,  J.  The  original  action  of  the 
appellant  was  in  covenant  tor  tbe  breach 
of  tbe  covenants  of  the  reapondent's  deed 
to  bim  of  certain  premiaea,  and  to  recover 
tbe  purchaae  money  and  interest  aa  In  case 
of  eviction,  tbe  lota  being  vacant.  Tbe 
court  rendered  Judgment  in  favor  of  the  re- 
spondent on  tbe  ground  tbat  the  appel- 
lant had  failed  to  prove  tbat  tbe  respond- 
ent had  not  a  good  title  when  aaJd  deed 
was  made,  having  ruled  that  It  was  In- 
cumlient  on  tbe  appellant  to  au  prove,  and 
not  on  tbe  respondent  to  prove  tbat  lie 
bad  a  good  title  at  that  time.  Tbla  court, 
on  appeal,  reversed  tbe  Judgment,  holding 
tbat  it  was  incumbent  on  tbe  respondent 
to  prove  tbat  be  bad  a  good  title  when  be 
made  the  deed,  and  having  tailed  to  so 
prove,  tbe  appellant  was  entitled  to  Judg- 
ment. 77  Wis.  124.  45  N.  W.  Bep.  »48.  Mr. 
Justice  Tavlob  said  In  the  opinion:  "The 
mistake  made  by  tbe  learned  circuit  Judge 
upon  tbe  trial  was  in  holding  that  in  this 
action  *  *  *  tbe  burden  of  proof  waa 
upon  tbe  plaintiff  to  show  tbat  the  defend- 
ant bad  no  title  in  fact,  and  tbat.  In  the 
absence  of  any  proof  on  the  subject,  tbe 
presumption  was  tbat  tbe  defendant  bad 
title. "  Tbe  cause  was  remanded,  "  with 
direction  to  tbedrcuit  court  to  enter  Jadg« 


ment  in  accordance  with  the  opinion;  but 
tbe  circnlt  court  may,  in  its  discretion,  on 
tbe  application  of  tbe  defendant  for  canae 
ahuwn,  and  upon  anch  terma  aa  shall  be 
Just,  grant  a  new  trial  upon  all  tbe  iaauea 
in  tbe  caae. "  Tbe  defendant  made  a  mo- 
tion for  a  new  trial, founded  upon  tbe  affi- 
davit of  the  defendant,  that  when  he  made 
tne  deed  he  waa  the  owner  in  fee-simple  of 
tbe  premises,  and  at  the  trial  be  was  pre- 
pared to  make  proof  of  bis  said  title,  but 
that  he  was  informed  by  bis  counsel  tbat 
be  understood  the  court  to  bold  that  tbe 
defendant  did  not  have  tbe  burden  of 
proof  in  relation  to  said  title,  but  tbat  it 
was  tor  tbe  plaintifl  to  show  tbat  tbe  de- 
fendant's title  was  defective.  It  is  further 
stated  in  tbe  affidavit  that  for  tbat  reason 
he  failed  to  make  proof  of  bis  title,  and 
tbat,  if  a  new  trial  la  granted,  he  will 
make  such  proof,  and  show  that  he  was 
the  owner  in  fee  of  said  premises  at  tbe 
time  of  said  conveyance.  The  affidavit  of 
W.  M.  Tomkina,  one  of  the  respondent's 
counsel,  was  alao  read  upon  aaid  mo- 
tion, in  which  be  atated  in  effect  that  he 
had  mlataken  the  nature  of  tbe  action, 
and  suppoBod  tbe  burden  of  abowing  that 
the  defendant  had  no  title  when  he  made 
the  deed  was  on  the  plaintiff ;  and  tbat 
be  had  examined  tbe  title  of  tbe  property, 
and  from  such  examination  he  btdleved 
that  the  defendant  is,  and  was  at  the 
time  of  tiie  commencement  of  tbe  action, 
the  owner  in  fee  of  the  property,  and  at 
the  time  of  tbe  making  of  tbe  conveyance 
waa  Buch  owner,  anbject  to  a  mortgage 
which  had  in  fact  been  paid.  In  opposi- 
tion to  tbe  motion  for  a  new  trial  the  ap- 
pellant presented  to  tbe  court  tbe  bill  of 
exceptions  and  a  verified  abstract  of  title, 
to  onow  tbat  tbe  respondent  was  not  tbe 
owner  when  the  deed  was  made.  The 
court  granted  tbe  motion,  and  the'  plain- 
tiff baa  appealed  from  tbe  order.  If,  in 
such  a  caae,  the  circuit  court  la  to  decide 
the  only  question  In  dispute  upon  connter- 
affldavits,  it  is  equivalent  to  a  new  trial 
of  tbe  caae,  and,  inatead  of  granting  or  re- 
fusing tbe  motion,  tbe  court  should  render 
tbe  proper  Judgment,  and  save  the  ex- 
pensea  of  another  and  unneceasary  trial. 
But  such  Is  not  tbe  proper  practice.  When 
anything  is  to  be  done  by  tbe  court  "on 
cause  shown. "  the  showing  of  cause  ia  ex 
parte.  This  court  submitted  the  qusstion 
of  granting  a  new  trial  to  the  discretion 
of  the  circuit  court  "for  cause  shown." 
When  the  respondent  satisfied  the  court 
that  he  was  ready  and  able  on  the  former 
trial  to  produce  the  evidence  of  bis  title, 
and  would  have  done  so  if  tbe  court  bad 
not  ruled  tbat  it  wtui  unnecessary,  and 
that  he  will  be  able  to  produce  such  evi- 
dence on  another  trial,  be  baa  shown  one 
of  the  best  possible  caases  for  a  new  trial 
that  could  be  shown  in  any  case.  The 
former  trial  waa  a  mistrial,  solely  through 
the  mistake  of  the  court.  It  would  be  a 
denial  of  Justice  to  refuse  a  new  trial  in 
such  a  case.  If  the  learned  counsel  on 
both  sides  had  looked  into  the  Wisconsin 
Reports, it  would  probably  have  saved  the 
expenaea  of  this  appeal,  or  at  least  the 
making  of  briefs  on  the  merits  of  tbe  ques- 
tion of  fact.  The  case  of  Helms  v.  Chad- 
boarms.  48  Wia.  6»0, 4  N.  W.  B^.  l<M6,la  aa 


Digitized  by^OOQlC 


488 


KOBTHWESTEBN  BBFOBTBB,yoL.  48. 


(Wis. 


nearly  like  tbls  case  as  one  case  can  ever 
be  found  that  Is  like  another  when  the 
parties  and  (actti  are  different.  The  jodg:- 
ment  for  the  plaintiff  was  reversed  because 
It  was  not  proved  that  one  Farnnm,  the 
testator  of  one  of  the  defendants,  the  own- 
er of  the  land  affected  by  the  action,  had 
actual  notice  that  a  certain  deed  was  a 
mortgage,  on  the  ruling  of  the  court  that 
actual  notlfp  was  not  necessary,  but  that 
jonstructive  notice  was  sufficient.  It  was 
.■emanded,  with  direction  that  the  circuit 
.':ourt  should  grant  a  new  trial  If  satisfied 
that  the  plaintiffs  could  obtain  evidence 
that  such  testator  had  such  actual  notice. 
The  attorney  of  the  plaintiffs  presented 
bis  affidavit  as  the  ground  of  the  motion 
tor  a  new  trial,  in  which  be  stated  that  he 
had  seen  and  conversed  with  the  witnesses, 
and  "that  the  plaintiffs  can  prove  by  the 
most  trustworthy  and  reliable  testimony 
that  Farnum  had  actual  notice, "  etc.  The 
order  granting  a  new  trial  was  affirmed 
on  appeal  to  this  court.  In  both  cases  the 
eHsential  evidence  on  which  they  turned 
was  omitted,  because  the  court  ruled  that 
it  was  not  necessary.  A  much  stronger 
cause  waH  shown  for  the  new  trial  in  this 
case  than  in  the  above  case,  and  this  case 
is  ruled  by  that  in  every  particular.  The 
order  of  the  circuit  court  Is  affirmed. 


SlEQBL  ▼.  MiLWAtTKKB  ft  N.  R.  CO. 

(Hupreme  Court  of  Wiaooruin.    April  9, 189L) 

RUUtOAD  COHPAXISS  —  ACOIDBNTS  t.1  CSOBSIKOS 
— COMTRIBDTOBT  KBeUOENOB — EVIDUrOB. 

In  an  action  against  •  railroad  company 
for  injury  to  plalntUt  at  a  crossing  It  app^red 
that  plaintiff,  who  was  familiar  with  the  looality, 
was  oriving  a  heavily  la9en  sled;  that  he  had 
his  ears  covered  on  account  of  the  cold;  that  there 
was  a  steep  place  near  the  track,  which  prevent- 
ed bis  stopping  when  he  heard  defendant's  sig- 
nal. He  testified  that  he  stopped  several  hun- 
dred feet  from  the  track  and  looked  for  trains, 
and  a^in  when  witiiin  160  feet.  For  the  rest  of 
the  distance  the  view  was  obstructed.  HtUd, 
that  plaintUt's  negligenoe  was  a  question  for  the 
Jury. 

Appeal  from  circuit  court,  Brown  coun- 
ty. 

Wlgman  &  Martin,  for  appellant.  AA- 
/hecf  H.  Bright,  for  respondent. 

Cole,  C.  J.  We  think  the  trial  court 
erred  in  taking  this  case  from  the  Jury 
and  directing  a  verdict  for  the  defendant. 
The  questions  as  to  the  contributory 
negligence  of  the  plaintiff,  as  well  as  that 
of  the  negligence  of  the  defendant,  were 
V  questions  of  fact  for  the  jury,  and  not  for 
the  court,  to  determine.  It  is  admitted 
that  the  train  was  running  at  an  unlaw- 
ful rate  of  speed  within  the  limits  of  the 
city.  Whether  there  was  proper  warning 
given,  by  blowing  the  whistle  or  by  the 
ringing  of  the  bell,  as  the  train  ap- 
proached the  highway  crossing,  was  a 
matter  In  dispute.  That  crossing,  at  the 
time,  was  dangerous  and  difficult  for  a 
loaded  team  to  pass  over  readily,  and  the 
deep  pitch-hole  in  the  highway  where  it 
crossed  the  railroad  track  was  doubtless 
caused  by  the  railroad  company  throwing 
the  snow  from  its  track  out  onto  the  high- 
way and  leaving  it  there, thus  accumulat- 
ing the  snow  at  that  place,  which  formed 


the  pitch-bole  of  which  the  witnesses 
speak.  This  rendered  the  crossing  for  tbe 
loaded  team  difficult  and  more  dangerous 
than  it  would  have  been  had  the  snow 
which  was  thrown  from  the  railroad 
track  been  kept  out  of  tbe  highway.  Tbe 
road-bed  of  tbe  track  was  somewhat  be- 
low the  level  of  the  highway  at  that  point 
and  this  tended  also  to  increase  tbe  steep- 
ness of  the  pitch-hole  in  the  highway. 
The  plaintiff  approached  the  crossing 
where  the  collision  occurred  from  the 
west,  with  his  team  and  sleigh  loaded 
with  a  cord  and  a  quarter  of  wood,  going 
to  Green  Bay.  Tbe  highway  ran  nearly 
east  and  west.  The  railroad  track  crossed 
the  highway  at  an  acute  angle  from  tbe 
north-west  to  the  south-east.  There  was 
a  slight  ascent  from  the  railroad  track 
west  on  the  highway.  The  train  in  quev- 
tion  was  coming  from  the  north-west, 
partially  behind  the  plaintiff,  as  be  was 
driving  east.  It  was  a  clear  but  very  cold 
winter  morning,  and  the  plaintiff  bad- bis 
face  and  ears  wrapped  up  to  keep  them 
from  freezing,  and  this  must  have  Inter* 
fered  with  his  hearing,  and  besidea  tbe 
wind  was  blowing  in  the  direction  of  the 
coming  train.  The  plaintiff  says,  in  sub- 
stance, that  as  he  came  to  tbe  bill  west  of 
tbe  crossing  be  stopped  and  looked  for 
the  train  to  the  left,  and  could  neither  see 
nor  hear  it.  He  then  drove  on  down  the 
bill,  on  a  walk,  until  he  heard  the  wbistle 
blow.  His  horses  then  were  about  a  halt 
rod  from  tbe  track,  and  be  tried  to  stop 
them,  but  could  not.  Common  experience 
teaches  that  it  would  be  almost  Irapoa- 
Hlble  to  stop  a  team  at  once  which  was 
going  down,  even  a  slight,  declivity,  with 
a  heavily  loaded  sleigh  pressing  on  them. 
The  sleigh  was  struck  by  the  locomotive, 
and  the  plaintiff  and  team  went  injured 
as  alleged.  Now,  It  is  insisted  that  tbe 
court  should  say,  as  a  matter  of  law,  that 
tbe  plaintiff  was  negligent  in  placing  him- 
self and  team  in  this  dangerous  position. 
It  is  said  be  was  perfectly  familiar  with 
tbe  situation ;  that  he  traveled  over  the 
highway  frequently,  knew  all  about  tbe 
bill  and  the  pitch-bole  In  tbe  highway  at 
tbe  crossing,  and  also  knew  that  a  train 
was  about  due,  and  that  the  view  to  tbe 
north-west  was  somewhat  obstructed  at 
different  points  from  the  top  of  tbe  hill 
where  be  bad  looked  for  tbe  train  down 
to  the  track.  It  is  shown  that  there 
were  trees  and  alder  bushes  on  tbe  north 
of  tbe  highway,  which  precluded  on» 
from  seeiuK  *>  train  approaching,  though 
It  appears  there  was  a  place  six  or  eight 
rods  west  of  the  crossing  where  one 
could  look  through  these  trees  and  alder 
bushes  and  see  the  railroad  track.  But 
at  this  point  onecould  have  only  a  limited 
view  of  tbe  railroad  track,  and  an  ap- 
proaching train  could  only  be  seen  if  it 
happened  to  be  in  the  line  of  vision. 
These  are  tbe  principal  facts  upon  which 
the  contributory  negligence  of  tbe  plaintiff 
1b  predicated,  and  the  question  is,  do  they 
show  BO  clearly  that  tbe  plaintiff  was 
guilty  of  negligence  as  to  justify  the  court 
in  withdrawing  the  case  from  the  jury? 
It  seems  to  us  they  do  not.  This  conrt, 
in  many  canes,  has  affirmed  tbe  rule  of  law 
that  it  was  the  duty  of  a  person  ap- 
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prqaching  a  railroad  croaslng  to  be  vig- 
ilant and  attentive,  to  use  hlB  senses  and 
look  and  listen  for  trains,  when  it  would 
do  any  ciiod  to  look  and  listen,  before 
pladnic  himeelf  or  bis  team  in  a  position 
of  danip^er.  Bat  it  is  obvioae  that  no 
more  specific  mle  can  be  laid  down  on  the 
sabject.  and  each  case  must  be  deter- 
mined by  its  own  peraliar  facts.  Now  in 
the  case  at  bar  tbe  plaintiff  says  he  did 
stop  on  tbe  bill  and  looked  and  listened  if 
a  train  were  coming  from  the  north-west, 
and,  neither  seeing  nor  bearing  any,  he 
droTe  down  towards  tbe  crossing.  He 
was  tben  several  hundred  feet  from  tbe 
crossing,  and,  a  fpreat  portion  of  tbe  way 
down,  bis  view  to  the  north-west  was  al- 
most entirely  obstrocted  by  trees  and 
tbick  brush.  It  Is  tme  there  was  one 
point,  100  or  160  feet  from  the  track,  at 
what  is  known  as  the  "Cross  Street," 
where  be  could  see  tbe  railroad  track  at 
tbe  nortb.  He  says:  "I  could  have  seen 
tbe  train  if  it  bad  been  where  that  small 
road  crosses.  When  I  turned  around,  try- 
ing to  look,  I  could  not  see  anything.  So 
I  drove  on.  Tbe  first  thing  I  knew  1  beard 
tbe  whistle  and  the  bell. "  Then  tbe  borses 
were  on  the  edge  of  tbe  pltcb-bole.  and 
coDld  not  bestopped  Bot,  wlthontdwell- 
Ing  on  the  evidence  fnrtber,  it  is  snlBcleut 
to  say  that  it  was  eminently  a  question 
for  the  Jury  to  determine  whether,  nnder 
all  the  circumstances,  tbe  plaintiff  exer- 
cised doe  care  and  caution  In  approach- 
ing the  railroad  crossing.  It  seems  to  us 
It  is  impossible,  in  view  of  the  testimony, 
to  say,  as  a  matter  of  law,  that  be  was 
reckless  and  guilty  of  sncb  a  want  of  care 
as  will  prevent  a  recovery  In  the  action 
for  bis  aamages.  But,  as  there  mast  be  a 
new  trial.  It  would  be  improper  for  ns  to 
Indicate  any  more  distinctly  onr  view  of 
tbe  testimony  and  as  to  tbefcusts  it  tends 
to  establish.  It  was  not  so  clear  that  tbe 
plaintiff  was  gniilty  of  contributory  negli- 
gence as  to  warrant  the  court  in  taking 
tbe  case  from  tbe  Jury.  Tbe  law  appli- 
cable to  the  case  is  so  fully  considered  in 
our  previous  decisions,  to  which  counsel 
refer,  especially  in  Williams  v.  Railway 
Co..  04  Wis.  1.  24  N.  W.  Rep.  422;  Seefeld  v. 
Bailway  Co.,  70  Wis.  816.  86  N.  W.  Rep. 
278:  Winstanley  v.RailwavCo.,72Wis.375, 
89  N.  W.  Rep.  856,— that  no  further  remarks 
as  to  the  law  are  called  for.  We  adhere 
to  tbese  decisions,  but  we  do  not  think 
tbey  sustain  the  ruling  of  the  trial  court 
In  this  ease.  The  Judgment  must  there- 
fore be  reversed,  and  the  cause  be  remand- 
ed for  a  new  trial. 


Cribb  v.  Mobsb  et  aL 
(Supreme  Court  tf  Wiaoontln.    Haroh  17, 1891.) 
▲mcAii— RniAirD — ^Pbocizdikos  Below — Frattd- 

in.BMT  Coirv>TA.Kcns  —  Rights  or  Cbbditobs— 

F&umcB. 

Defendant  bank  held  a  first  mortgage,  and 
H.  ft  Ca  s  second  mortgage,  on  a  stock  ox  goods, 
vrben  a  creditor  of  the  mortgage  attacked  the 
validity  of  both  mortgaf^es  by  garnishment  pro- 
ceedings against  both  mortgagees,  which  were 
heard  togethur.  On  appeal,  the  supreme  court 
Iield  the  second  mortgage  valid,  and  the  first 
mortgage  void  in  part,  and  remanded  the  cause. 
Tbe  property  had  by  agreement  been  sold,  and 
-\  held  by  the  bank  to  await  the  remit  of  liti- 


gation. Tbe  lower  court  thereupon  entered  Judg- 
ment according  to  directions  of  the  supreme  court, 
but  in  addition  gave  tbe  creditor  Judgment  against 
the  bank  to  the  extent  that  its  mortgage  hod 
been  declared  void,  field,  that  the  court  erred. 
There  should  have  been  Joinder  of  proper -issue 
between  the  creditor  and  H.  &  Co.,  the  latter  of 
whom  bad  no  opportunl^  to  assert  their  rights, 
and  the  court  should  have  determined  which  was 
entitled  to  the  fund  after  the  first  mortgage,  and 
until  this  is  done  the  suiareme  court  cannot  pass 
on  the  question. 

Appeal  from  circuit  court.  Sank  county. 
W.  F.  Vlltui  and  G.  Stevens,  for  appel- 
lants.   Piuvey  A  SuDborn,  for  respondent. 

Orton,  J.  Tbe  firm  of  J.  ft  P.  Uagenah, 
on  tbe  8tb  day  of  July,  I88tt,  executed  a 
mortgage  on  their  stock  of  goods  to  the 
Citiseus'  Bank  of  Reedsburg,  an  unincor- 
porated bank  owned  by  George  T.  Morse 
and  otbers,  to  secure  the  sum  of  f3,600, 
their  past  indebtedness  to  said  bank,  and 
thereafter,  on  tbe  same  day,  said  firm  exe- 
cuted a  mortgage  to  Hibbard,  Spencer, 
Bartlett  &  Co.,  a  corporation  of  the  state 
of  Illinois,  on  tbe  same  stock  of  goods,  to 
secure  the  sum  of  over  99<000,  their  past  In- 
debtedness to- said  corporation,  and  as- 
signed their  book  accounts  to  the  said  cor- 
poration as  additional  security.-  On  the 
same  day  the  said  mortgagees  of  both  of 
said  mortgages  took  possession  of  said 
stock  of  goods  without  any  arrangement 
as  to  their  respective  interest  In  the  same, 
and  said  corporation  left  with  the  said 
bank  said  book  accounts  for  collection. 
On  tbe  12th,  18th,  and  20tb  days  of  July, 
1888,  several  Judgmentcreditors  of  tbe  said 
.1.  &  P.  Hagenab,  Including  the  said  plain- 
tiff, commenced  proceedings  of  garnish- 
ment against  Morse  and  otbers,  the  own- 
ers of  said  bank ;  and  on  tbe  20th  day  of 
July,  1889.  tbe  said  plaintiff  commenced 
proceedings  of  gamisbment  against  Hib- 
bard, Spencer,  Bartlett  &  Co.  Tbenctlons 
against  tbe  garnishees  were  by  consent 
tried  together,  in  tbe  case  *A  the  plaintiff 
against  them,  for  tbe  use  of  all  of  said  Judg- 
ment creditors,  and  all  of  said  garnishees 
were  represented  by  tbe  sameconnsel.  To 
the  answers  of  the  garnishees,  denying  all 
liability  to  the  plaintiff  on  account  of  said 
stock  of  goods  so  held  and  possessed  by 
them,  proper  Issues  were  made,  and  tbe 
main  Issuable  tacts  were  as  to  the  validity 
of  said  mortgagee  in  respect  to  the  credit- 
ors of  J.  ft  P.  Haftenah,  and  to  that  ques- 
tion all  the  testimony  was  directed.  By 
their  special  verdict  the  Jury  found  tbat 
the  mortgage  to  said  bank  was  not  made 
with  intent  to  hinder,  delay,  or  defraud 
creditors,  and  was  valid,  and  that  the 
mortgage  to  said  corporation  was  made 
with  such  Intent,  and  is  void.  From  tbe 
Judgment  entered  accordingly  the  plaintiff 
appealed  to  this  court,  but  from  tbat  part 
thereof  only  that  adjudged  the  mortgage 
to  the  bank  valid,  and  filbhard,  Spencer, 
Bartlett  &  Co.  appealed  from  that  part  of 
said  Judgment  only  tbat  adjudged  their 
mortgage  void.  Both  of  said  appeals 
were  heard  together,  and  this  court  beld 
that,  according  to  tbe  testimony,  the 
mortgage  to  Hibbard,  Spencer,  Bartlett 
ft  Co.  Is  valid,  and  tbat  the  mortgage  to 
the  bank.tu  the  extent  of  92,200,  which 
was  not  a   partnership  Indebtedness,  is 
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Toid,  and  tbat  am  to  the  residue  thereof 
said  mortgaxe  is  valid.  The  judgment 
waa  reversed,  and  the  cause  remanded, 
with  direction  to  render  Judgment  accord- 
ingly. The  circuit  court,  lu  obedience  to 
that  direction,  rendered  Judgment  tbat  the 
mortgage  to  Hibbard,  Spencer,  Bartlett  & 
Co.  is  valid,  and  that  the  mortgage  to  the 
bank  is  void  as  to  the  sum  of  f2,200,  and 
valid  as  to  the  residue  thereof.  The 
entry  of  this  Judgment  satisfied  the 
mandate  of  this  court,  and  ended  the 
case,  so  far  as  It  had  been  tried,  heard, 
or  adjudicated  in  this  court  or  in  the 
circuit  cuurt.  But,  in  addition  to  this 
Judj^ment,  the  circuit  court  found  the 
owners  of  the  bank  directly  liable  to  the 

famishee  plaintiffs  for  the  said  sum  of 
2,200  so  wrongfully  and  fraudulently 
held  by  them,  and  rendered  Judgment  in 
favor  of  the  plalntlO  against  the  owners 
of  the  bank  tor  the  amount  of  his  Judg- 
ment, interest,  and  costs.  From  this  Judg- 
ment the  owners  of  the  bank  have  ap- 
pealed to  this  court,  and  this  appeal  is 
now  to  be  considered.  It  should  have 
been  stated  before  that  thepartles  entered 
into  a  writt«n  stipulation,  pending  the 
garnishee  proceedings,  that  the  bank 
should  sell  the  mortgaged  property,  and 
the  proceeds  of  such  sale  should  be  held 
by  the  bank,  pending  all  the  litigation  be> 
twePH  the  parties,  and  that  any  and  ei- 
ther party  might  make  the  same  claims 
upon  the  trial  of  all  proceedings,  now  or 
hereafter  to  be  instituted,  as  if  the  sale 
bad  not  been  made.  This  stipulation  was 
"by  and  between  the  parties  to  this  cause, 
as  well  as  to  all  other  causes  represented 
by  the  attorneys  and  counsel  whose 
names  are  signed  thereto." 

The  learned  counsel  for  the  appellants 
contend:  (1)  Tbat  the  said  f 2,200  re- 
mains in  the  custody  of  the  bank,  under 
that  stipulation,  as  any  other  part  of  the 
fund,  to  be  disposed  of  only  on  the  final 
adjudication  of  all  the  claims  of  the  par- 
ties, and  tbat  the  bank  is  not  liable  to 
costs  for  withholding  It  from  the  plaintiff. 
(2)  Tbat  Hibbard,  Spencer,  Bartlett  &  C!o. 
hold  the  first  claim  to  said  ^2,200,  because 
the  property  represented  by  the  same,  if 
not  held  by  the  bank  mortgage,  becomes 
at  once  subject  t«>  their  mortgage,  and, 
their  mortgage  having  been  held  valid, 
they  have  a  preference  to  the  same,  as 
against  the  plaintiff.  This  is  not  the  lan- 
guage, but  the  substance,  as  I  understand 
It.  of  the  contention  on  behalf  of  the  ap- 
pellant. 

The  learned  counsel  of  the  respondent 
contends:  (1)  That  the  corporation  of 
Hibbard.  Spencer,  Bartlett  &  Co.  had  the 
right  and  opportunity  to  have  contested 
the  mortgage  to  the  bank,  as  the  plaintiff 
did,  hut  he  neglected  to  do  so,  and  is 
therefore  estopped  from  claiming  any  ben- 
efit or  advantage  from  that  contest ;  (2) 
that  Hibbard,  Spencer,  Bartlett  &  Co. 
were  the  same,  in  respect  to  the  validity 
of  the  first  mortgage  to  the  bank,  as  any 
general  creditor  of  J.  &  P.  Hagenah,  and 
could  not  contest  the  validity  of  tbat 
mortgage,  and  that  no  one  but  a  creditor 
having  a  Judgment,  and  some  process  by 
which  the  property  conld  be  seized,  could 
do  so ;  and  (8)  that  they,  therefore,  hare 


no  claim  to  the  fruits  of  such  contest  made 
by  the  plaintiff;  that  Hibbard.  Spencer, 
Bartlett  &  Co.,  as  the  second  mortgagees, 
have  no  right  to  the  property  mortgi^ed, 
represented  by  said  #2,200  found  to  have 
been  anlawtully  or  fraudulently  tneladed 
in  the  bank  mortgage,  in  preference  to  the 
plaintiff  in  the  garnishee  proceedings,  and 
tbat,  therefore,  the  Judgment  appealed 
from  is  right. 

On  the  motion  tor  a  rehearing  of  the  ap- 
peal, on  behalf  of  the  bank,  tlie  learned 
counsel  of  the  appellant  contended  tbat 
said  92,200  BO  taken  from  the  bank  mort- 
gage should  go  directly  to  Hibbard,  Spen- 
cer, Bartlett  &  Co.,  as  the  next  nr  second 
mortgagees  of  thesame  property,  and  not 
to  the  plaintiff,  holding  a  subsequent  lien 
thereon,  and  this  court  was  asked  to  so 
decide.  It  is  contended  that,  Inasmuch  as 
the  motion  for  such  rehearing  was  denied, 
this  court  mnst  have  denied  sncb  claim  on 
behalf  of  Hibbard,  Spencer,  Bartlett  &  Co. 
There  was  no  such  issue  or  question  em- 
braced In  the  record  of  the  garnishee  pro- 
ceedings and  Judgments  before  this  court 
on  such  appeals.  In  those  proceedings 
the  issue  was  limited  to  the  single  question 
of  the  validity  of  the  two  mortgages  In 
respect  to  the  creditors  of  J.  &  P.  Htt- 
genah.  The  plaintiff  was  the  only  adverse 
party,  as  to  both  of  the  mortgages,  against 
the  mortgagees  as  garnishees.  The  mort- 
gagees were  not  in  any  sense  adverse  to 
eacb  other,  but  were  together  defending 
their  respective  mortgages  against  the  at- 
tack of  the  plaiutiO  on  theground  of  fraud. 
It  was  impossible  for  Hibbard,  Speucer, 
Bartlett  &  Co.  to  have  Joined  the  plaintiff 
in  his  contest  of  the  bank  mortgage.  Itwas 
utterly  foreign  to  the  Issue  between  the 
plaintiff  and  the  garnishees.  There  was 
no  sncb  question  before  the  circuit  court, 
or  before  this  court  on  appeal.  This  court 
did  not  decide  the  question  as  to  who  or 
what  parties  would  be  entitled  to  this 
f  2,200,  because  there  was  no  such  question 
in  the  case.  There  was  never  an  Intima- 
tion by  the  learned  counsel  of  the  plaintiff, 
at  any  stage  of  the  garnishee  proceedings, 
that  the  plaintiff  claimed  that,  if  any  of 
the  property  could  not  be  held  by  the 
bank  by  reason  of  its  mortgage  bavlng 
been  given  in  fraud  of  creditors,  the  same 
should  pass  directly  to  the  plaintiff's  ex- 
ecution, over  the  second  mortgage  to  Hib- 
bard, Spencer.  Bartlett  &  Co.  The  claim 
of  the  platntlB  was,  at  that  time,  incon- 
sistent with  any  such  claim.  The  plain- 
tiff was  contesting  the  second  mortgage 
as  well  OS  the  first,  on  the  ground  of  f  rand. 
Why  was  thisdone.andforwhat  purpose? 
It  the  second  mortgagees  could  make  no 
claim  on  any  property  which  the  first 
mortgagees  should  fail  to  hold  by  reason 
of  fraud  in  their  mortgage,  what  was  the 
necessity  of  the  plaintiff  attacking  the  sec- 
ond mortgage?  The  only  theory  consist- 
ent with  such  a  proceeding  was  that  tbe 
plaintiff  wonld  establish  no  claim  to  thn 
property  unless  he  removed  both  mort- 
gages for  fraud.  The  plaintiff  has  com- 
pelled Hibbard,  Spencer,  Bartlett  &  Co.  to 
defend  their  mortgage  through  the  courts, 
until  it  has  finally  been  Sidjudicated  valid, 
only  to  be  told  at  last  that  all  this  was 
unnecessary  to  the  plaintiff,  and  a  mere 
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Idle  ceremony,  and  tbat  their  mortgage 
constltated  no  more  claim  to  any  of  the 
proper^.  In  pntference  of  the  plaintiff, 
than  if  it  had  finally  been  declared  7oid. 
Hitherto  the  only  qaeotion  has  been  wheth- 
er the  two  murteag^es  were  valid.  They 
have  been  dleposed  of  by  final  Judgment. 
The  first  is  void  as  to  f  2,200  of  the  proper- 
ty, and  valid  as  to  the  residue,  and  the 
second  Is  valid.  This  leaves  a  fund  of  f2,- 
200  in  the  custody  of  the  bank,  under  that 
stipulation,  on  which  the  bank  has  no 
claim  except  as  such  custodian,  "pending 
all  the  litigation  between  the  parties,  for 
dther  party  to  make  such  claim  thereto, 
upon  the  trial  of  present  or  future  proceed- 
ings, as  if  the  property  bad  not  been  sold." 
Under  that  stipulation,  Hibbard,  Spencer, 
Bartlett  &  Co.  have  the  right  to  claim,  be- 
fore the  circuit  court,  that  such  fund  be- 
longs to  them  in  prrference  of  the  plain- 
tiff; but  without  any  chance  or  issue  be- 
tween the  claimants  the  circuit  court  has 
adjudged  the  f2,200  directly  to  the  plain- 
tiff, utterly  ignoriug  the  claim  of  the  second 
mortgagees.  This  is  the  complaint  bnthis 
appeal  In  their  behalf,  and  the  contention 
that  they  are  entitled  to  this  fund  rather 
than  the  plalntifT.  Although  this  ques- 
tion has  been  presented  and  argued  be- 
fore this  court,  it  is  obvions  that  It  is  not 
here  tor  decision.    The  question  was  never 

? resented  to  or  decided  by  thecircuitcourt. 
'be  claim  of  the  second  mortgagees  was 
simply  Ignored,  and  not  considered.  They 
have  not,  as  yet,  had  their  day  in  court 
upon  this  question.  The  learned  counsel 
of  the  respondent  contends  that  there  is 
no  question  about  it,  and  these  second 
mortgagees  can  have  no  claim  whatever  to 
this  fund,  (1)  because  they  had  an  op- 
portunity to  contest  the  first  mortgage, 
and  failed  to  do  so,  and  are  therefore  es- 
topped from  claiming  any  benefit  from  the 
contest  by  the  plaintiff;  and  (2)  that  they 
had  no  right  to  contest  It,  and  therefore 
not  entitled  to  any  benefit  from  the  con- 
test of  the  plalntltr.  This  would  seem  to 
be  a  second  violation  in  this  case  of  the 
maxim,  "AZfeg'aos  eoutraria  non  est  an- 
dteaduB,"  fur  the  positions  are  contradict- 
ory and  inconsistent.  As  to  the  first  con- 
tention, sufficient  has  been  said  to  show 
that  the  second  mortgagees  bad  no  op- 
portunity to  contest  the  first  mortgage, 
or  join  with  the  plaintiff  in  doing  so.  The 
learned  and  eminent  counsel  of  the  re- 
spondent has  cited  many  respectable  au- 
thorities to  show  tbat  the  second  mort- 
gagee has  no  more  right  to  contest  the 
first  mortgage  than  the  mortgagor  or 
any  other  creditor  at  large  of  the  mort- 
gagor. But  the  authorities  would  seem 
to  be  conflicting  on  that  question.  The 
toliowing  authorities  would  seem  to  bold 
tbat  a  second  mortgagee  may  assail  the 
first  mortgage  for  fraud  against  creditors, 
or  other  vice,  and  that  his  mortgage  is 
only  subject  to  the  first  one,  when  the  first 
one  is  valid  as  against  creditors.  Jones, 
Chat.  Mortg.  $  857:  Herm.  Chat.  Mortg.  j 
144;  Anderson  v.  Hnun,  5  Hun,  79;  White 
T.  Graves.  68  Mo.  218:  Wray  v.  Fedderke, 
43  N.  Y.  Super.  Ct.  33,5;  Daly  v.  Proets,  20 
Minn.  411,  (Gil.  863:)  Paine  v.  Walte.  11 
Gray.190;  Paul  v.Hayford,22Me.234;  Bas- 
kins  V.  Shannon,  8  N.  Y.  319.   The  element- 


ary works  seem  to  treat  this  as  the  settled 
law.  We  have  not  pursued  the  investiga- 
tion of  this  question  further  than  to  show 
that  it  is  in  dispute,  fur  it  is  not  yet  here 
to  be  detrlded,  Inasmuch  as  the  circuit 
court  has  not  passed  upon  it,  and  it  is 
yet  open  (or  adjudication. 

The  position  of  the  learned  counsel  seems 
to  be  that  if  Hibbard,  Spencer,  Bartlett  & 
Co.,  as  the  second  mortgag:ees,  cannot 
contest  the  first  mortgage  to  the  bank, 
they  should  not  have  the  benefit  of  such 
contest  by  the  plaintiff,  whereby  92,20U  of 
the  property  has  been  taken  out  of  the 
first  mortgage,  but  that  it  should  pass 
directly  to  the  plaintiff.  It  may  be  that 
neither  the  plaintiff  nor  the  second  mort- 
gagees will  be  entitled  to  this  fund,— the 
plaintiff  because  he  was  unable  to  remove 
the  second  mortgage  out  of  his  way ;  nor 
the  second  mortgagees,  because  they  have 
no  right  to  contest  the  first  mortgage,  or 
have  failed  to  contest  It;  but  this  question 
is  not  yet  here  for  decision.  It  is  contend- 
ed by  the  learned  counsel  of  the  appellant 
that  Hibbard,  Spencer,  Bartlett  &  Co.,  as 
the  second  mortgagees,  have  title  to  all 
the  property  mortgaged,  and  are  entitled 
to  the  possession  of  it  against  all  the 
world,  except  the  bank,  as  the  first  mort- 
gagee, and.  if  for  any  reason  any  portion 
of  it  is  not  held  by  the  bank,  then  they  hold 
the  first  mortgage  on  It.  This  question, 
also,  we  cannot  now  decide,  and  have 
only  examined  it  with  a  view  of  ascertain- 
ing whether  there  is  such  a  question  in 
the  case  to  be  determined  by  the  circuit 
court.  In  Newman  v.  Tymeson,  18  Wis. 
191,  an  action  of  treapass  was  maintained 
by  a  second  mortgagee  against  the  officer 
who  levied  on  the  property  on  behalf  of  a 
creditor  of  the  mortgagor.  Chief  Justice 
DnoNsald  in  bis  opinion:  "The  appellant 
was,  by  virtue  of  the  mortgage,  entitled  to 
the  immediate  possession  of  the  property 
as  against  all  the  world  save  the  mort- 
gagee named  in  the  first  mortgage,  If  still 
unpaid,  and  can  maintain  an  action  for 
taking  it  in  defiance  of  his  right. "  It  is 
also  held  that  the  lien  of  the  second  mort- 
gage is  as  Independent  as  that  of  the  first, 
to  all  the  world,  except  the  first  mort- 
gagees, and  that  they  are  only  first  and 
second  mortgages  In  respect  and  relation 
to  each  other.  In  Treat  v.  Gllmore,  49  Me. 
84.  it  is  held  that  the  second  mortgagee 
may  maintain  trovsr  against  the.  officer 
who  had  attached  It  at  the  suit  of  a  cred- 
itor of  the  mortgagor.  It  is  an  important 
question  whether  a  subsequent  attaching 
creditor  may  succeed  in  invalidating  the 
first  mortgage  forfraud  against  creditors, 
and  thereby  acquire  the  first  right  to  the 
property  over  a  second  Intervening  mort- 
gage, and  thus  leave  the  second  mort- 
gagees without  security.  This  Is  also  a 
question  to  be  first  decided  by  the  circuit 
court.  These  questions  are  all  embraced 
in  the  general  question  of  what  are  the 
rights  of  Hibbard,  Spencer,  Bartlett  &  Co. 
and  the  plaintiff  to  this  fund  of  92,200,  as 
against  each  other.  This  question  may 
be  presented  to  the  circuit  court  by  the 
parties  as  they  may  be  advised.  The  judg- 
ment of  the  circuit  court  In  favor  of  the 
§laintiff,  and  against  George  T.  Morse,  W. 
'.  Winchester,  and  Charles  Keith  is  re- 
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veraed,  and  the  caase  remanded,  vritta  di- 
rection to  determine  the  above  question, 
and  render  Judgment  accordingly. 


Bat  Land  &  Imp.  Co.  et  al.  ▼.  Town  of 
Wabbbukn  et  al. 

(Supreme  Court  <ff  Witconsin.   April  S,  1881.) 

iKTONOnOH — JUKIgDICnON — COMiagSIONBBa. 

An  Injuiiotlon  to  restrain  a  town  from  lay- 
ing out  and  constructing  a  highway,  without  any 
funds  in  the  treasur;,  and  without  authority  to 
contract  an  indebtedness  for  that  purpose,  is  not 
"an  injunction  to  suspend  the  general  and  or- 
dinary business  of  a  corporation, "which  Rev.  8t 
Wis.  I  2780,  declares  "shiall  not  be  granted  except 
by  the  court  or  presiding  Judge  thereof;"  and 
hence  such  injunction  may  be  granted  by  a  cir- 
cuit court  commissioner. 

Appeal  from  circalt  court,  Bayfield  coun- 
ty. 

This  action  was  commenced  on  or  about 
October  10, 1890,  by  the  plaintiffs,  ao  resi- 
dents and  owners  of  taxable  property  In 
the  defendant  town,  and  the  complaint  al- 
leges. In  effect,  that  In  May,  1890,  the  high- 
way tax  and  moneys  in  the  town  were  ex- 
hausted ;  that  since  that  date  the  town 
had  expended  f7,739.75  on  highways;  that 
on  or  about  September  2, 1890,  an  order 
was  unlawfully  made  and  signed  by  two 
of  the  supervisors  of  the  town,  laying  out 
a  highway  a  distance  of  about  12  miles; 
that  contracts  bad  been  awarded  for  the 
construction  of  portions  of  such  highway 
to  the  amount  of  f 5,666;  that  the  con- 
tractor had  entered  upon  the  performance 
of  and  was  then  prosecuting  the  work; 
that  no  tax  had  been  voted  by  the  electors 
of  the  town  for  the  coDstrnctlon  of  the 
road  orotherwideleviedorralsed  therefor; 
nor  bad  any  such  expenditure  been  author- 
Ixed  in  any  manner;  that  the  supervisors 
of  the  town  threatened  to  complete  the 
work,  and  that  the  completion  oi  the 
work  already  let  by  them  would  Impose 
on  the  tax-payers  of  the  town  an  unlaw- 
ful indebtedness  of  f 5,656;  that  the  entire 
cost  of  such  construction  would  be  f  25,000; 
that  the  proceedings  for  laying  out  the 
highway  were  void;  that  no  legal  order 
was  made  laying  out  such  highway,  or 
awarding  damages  to  the  unknown  own- 
ers of  land  affected  thereby;  that  no  ac- 
caratesurvey  thereof  had  beenmade;  that 
the  description  of  the  uame  was  so  indefi- 
nite that  it  could  not  beJocated ;  that  the 
supervisors  threatened  toconsunimate  the 
work,  and  thereby  misappropriate  the 
funds  of  the  town;  that,  unless  restrained, 
they  would  do  so,  to  the  irreparable  In- 
jury of  the  plaintiffs  and  othertax-payers; 
and  prayed  that  the  supervisors  and  con- 
tractors be  enjoined  from  prosecuting  the 
work,  and  from  auditing  bills  or  issuing 
any  orders  on  'account  of  such  work. 
Upon  that  complaint  the  plaintiffs  pro- 
cured from  a  circuit  court  commissioner  a 
temporary  Injunction,  October  10,  1890. 
Upon  an  answer  and  aflidavits  and  an  or- 
der to  show  cause,  and  upon  hearing  the 
attorneys  for  the  respective  parties,  the 
court,  October  20, 1890,  ordered  that  said 
injunction  "be  dissolved  and  vacated, 
with  $10  costs  of  motion,  but  without 
prejudice  to  a  new  application. "    From 


that  order  the   plaintiffs   bring  this  ap- 
peal. 

Lamorenx,  Oleason,  Sbea  &  Wrlgbt,  for 
appellan  ts.  A .  Af .  Warden,  J.  J.  Miles,  and 
W.  M.  Tomklna,  for  respondents. 

Casbodat,  3.,  (after  stating  the  liusts  aa 
above.)  It  is  claimed  that  the  temporary 
InJuncaoD  granted  by  the  court  commis- 
sioner suspended  the  general  and  ordinary 
business  of  the  corporation,  and  therefore 
was  made  in  violation  of  section  2780,  Rev. 
St.,  and  hence  was  properly  dissolved. 
The  learned  trial  court  seems  to  have  dis- 
solved the  injunction  on  that  ground,  as 
the  order  expressly  states  that  it  was 
made  "  without  prejudice  to  a  new  appli- 
cation." The  section  cited  declares  that 
"an  injunction  to  suspend  the  general  and 
ordinary  business  of  a  corporation  shall 
not  be  granted  except  by  the  court  or  pre- 
siding Judge  thereof, "  etc.  The  theory  of 
this  action  is  that  the  town  had  entered 
upon  the  work  of  laying  out  and  con- 
structing a  very  expensive  highway,  with- 
out any  funds  in  the  treasury,  or  any  legal 
authority  to  incur  such  indebtedness.  If 
such  are  the  facts,  it  is  a  matter  In  which 
the  tax-payers  of  the  town  are  deeply  in- 
terested, and  manifestly  have  a  remedy. 
Sections  823,  1240,  Sanb.  &  B.  Ann.  St.; 
Peck  V.  School-Plst.,  21  Wis.  516;  Law- 
son  V.  Schnollen,  38  Wis.  288;  Nevll  v.  Clif- 
ford. 55  Wis.  161, 12  N.  W.  Rep.  419,  63  Wis. 
435,  24  N.W.  Rep.  65;  Willard  v.Comstock. 
58  Wis.  565, 17  N.  W.  Rep.  401.  But  we  are 
constrained  to  hold  that  the  granting  of 
such  an  Injunction  is  not  the  suspension  of 
the  general  and  ordinary  business  of  a  cor- 
poration, within  the  meaning  of  section 
2780,  Rev.  St.  Thus,  it  has  been  held  that 
an  injuuctlon  to  restrain  a  municipality 
from  executing  and  delivering  tax-deeds  Is 
not  within  the  prohibition  of  that  section, 
and  hence  maybe  granted  by  a  court  com- 
missioner. Doty  V.  Village  of  Menasha,  14 
Wis.  75.  As  the  trial  court  did  not  pass 
upon  the  merits,  and  as  tbeafBdavits  seem 
to  be  open  to  different  couatrnctions,  we 
leave  the  merits  for  the  determination  of 
thetrial  court,  should  application  be  made 
thereto  for  that  purpose.  The  order  of 
the  circalt  court  is  reversed,  and  the  cause 
is  remanded  tor  further  proceeding's  ac- 
cording to  law. 

Lton  ▼.  Fairbanks  et  al. 
(Supreme  Court  of  Wisconsin.    April  9, 1891.) 
Puauc  Lands— Pat«stb—Db80biption—Trs8- 

FASS. 

1.  Where  the  proofs,  together  with  the  maps 
filed  with  a  patent,  and  the  surveys  and  field- 
notes,  including  the  records  of  the  general  land- 
ofBce,  conclusively  show  that  a  certein  plea«  of 
land  was  Intandsd  to  be  Included  in  a  patent  de- 
scribing the  land  as  "lot  1,  section  0,"  it  wiU 
pass  by  the  patent,  though  the  land  extends  b»- 
yond  section  6. 

2.  The  owner  of  land  may  with  such  foros 
as  is  necessary  remove  structures  wrongfully 
and  tortiously  built  thereon,  without  liability  to 
the  wrong-doer,  even  thongh  the  force  used  may 
reader  him  liable  to  the  public  for  breach  of  Uia 
peace. 

8.  In  an  action  of  trespass  quan  elau*um 
fregit,  where  defendant  Jostifles  on  the  ground 
that  he  was  the  owner  of  th*  premises,  the  title 
to  the  land  is  put  in  issue. 
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Appeal  tram  circuit  conrt,  Walworth 
eoanty. 

E.  U.SpraguB  and  J.  F",  X^roo  A  Son,  for 
appellant.  John  B.  Shnmona  and  John  T. 
Fiab,  for  reepondentB. 

CoLB,  C.  J.  Wetblnk  the  nongait  In  this 
ease  wa»  clearly  right.  In  granting  the 
motion  the  learned  circnlt  ind^e  made 
some  remarks  In  r^ard  to  the  title  of  the 
premises  in  contrureray  which  express  oar 
▼lews  npon  the  subject  rery  clearly.  The 
Judge,  in  substance,  said  that  the  patent 
originally  granted  to  Wadaworth  cmd 
Dyer  conveyed  the  whole  of  this  parcel  of 
land,  including  the  piece  or  point  In  dis- 
pute, to  the  patentees;  that,  though  the 
patent  describes  the  land  as  "  lot  1,  sec- 
tion 6, "  yet  the  map  which  accompanied 
the  patent  showed  that  lot  1  extended  to 
Lake  Genera.  The  proofs  made,  together 
with  the  maps,  surreys  and  field-notes. 
Including  the  records  from  the  general 
land-office,  conduslTely  establish  the  fact 
that  lot  1,  section  6,  included  the  point, 
though,  U  the  line  between  section  6  and 
7  were  continued,  It  would  cut  oil  the 
point.  But  the  records  themselres  con- 
clusively prove  that  the  whole  tract  to  the 
lake  passed  by  the  patent  to  Wads  worth 
and  Dyer,  and  the  owuership  thereof  has 
become  vested  in  the  d^endants  Falrbank 
and  Meatyard  by  mesne  conveyances. 
There  can  be  no  doubt  but  this  view  iscor> 
rect,  and  it  is  ImpoHSiblp,  upon  the  evi- 
dence, to  adopt  any  other.  All  the  testl- 
mony  tends  to  show  that  the  piece  in  dis- 
pute was  Intended  to  be  Included,  and  was 
In  fact  embraced,  in  the  tract  which  was 
Bold  by  the  general  government  to  Wads- 
worth  and  Dyer  in  183y ;  and  it  would  be 
a  waste  of  time  to  attempt  to  make  more 
plain  a  fact  which  is  so  clearly  manifest 
from  a  mere  inapectlon  of  the  plats  and 
public  records  themselves.  Consequently 
nothins;  could  be  more  appropriate  to  the 
case  than  the  language  used  by  the  regis- 
ter and  receiver  of  the  Menaaba  land-offlce 
on  the  application  of  Mr.  Lyon  to  enter 
this  piece,— thatthefleld-notesand  records 
in  the  oBlce  show  that  the  tract  was  in- 
cluded in  lot  1.  section  6,  both  in  the  sur- 
vey and  the  aale  of  that  lot.  This  fact 
we  deem  so  clearly  and  conclusively  estab- 
lished by  all  the  testimony  bearing  upon 
the  question  that  we  ahall  assume  it  as  a 
verity  In  the  case.  Shufeldt  v.  Spaulding, 
37  Wis.  662;  Whitney  v.  LumberCo.,  (Wis.) 
47  N.  W.  Bep.  425.  In  the  answer,  the  de- 
fendants Fairbanks  and  Meatyard  justify 
their  acts  on  the  gronnd  that  they  ownrd 
and  occupied  the  disputed  piece,  it  being 
a  part  of  lot  1 ;  and  that  the  plaintiff  un- 
lawfully and  wrongfully  entered  npon  the 
same,  and  tortiouHly  placed  and  built 
some  structures  thereon,  which  interfered 
with  their  possession  and  enjoyment  of 
the  premises;  and  that  the  defendants, 
without  any  unnecessary  force,  removed 
such  structures  from  their  land.  Now, 
the  question  is.  does  not  this  shown  good 
justification.  If  the  acts  complained  of  are 
sustained  by  the  proof?  The  defendants 
were  the  owners  of  the  land,  entitled  to 
the  possession,  and,  In  fact,  having  the 
possession :  and  they  And  an  intruder  has 
entered  upon  it,  and  wrongfully  erected  a 


■tmotnra  thereon.  Have  they  not  the 
right,  under  the  elrcumatances,  to  remove 
the  trespasser  and  his  structure.  If  they 
could  do  BO  without  a  breach  of  the  peace? 
The  proposition  seems  to  us  too  plain  for 
argoment.  We  cannot  see  how  It  can 
with  reason  be  claimed  that  the  owner 
cannot  use  force  eufflclent  to  remove  the 
wrong-doer  and  defend  his  possession 
against  a  mere  trespasser,  providing  no 
brench  of  the  peace  is  committed.  It  is 
said,  the  owner  should  resort  to  his  lega^ 
remedy  for  redress;  that  is  to  say,  if  a 
man  leaves  hia  residence  with  bis  family 
lor  a  temporary  period,  and,  on  returning, 
finds  that  some  Intruder  haa  entered  on 
bis  grounds,  erected  a  shanty  before  his 
door,  and  is  living  there,  the  position  is 
that  such  ownercannotorderthe trespass- 
er away,  and  put  his  shanty  In  the 
streets,  with  the  other  portable  artlclee, 
using  such  force  as  may  be  neceeaary  tor 
the  purpose,  but  must  bring  an  action  at 
law  to  oust  the  intruder.  If  there  is  any 
authority  to  sustain  auch  an  absurd  posi- 
tion we  certainly  decline  to  follow  it.  It 
is  said  the  law  will  not  allow  any  one  to 
break  the  peace,  and  redress  his  private 
wrongs  by  force.  He  may  use  force  to 
defend  his  lawful  possession,  but,  being 
dispossessed,  he  has  no  right  to  recover 
possession  by  force  and  by  a  breach  of  the 
peace.  But  if  be  can  remove  the  intruder 
and  regain  the  possession  without  the  use 
of  such  violence  as  amounts  to  a  breach 
of  the  peace,  can  he  not  do  so?  In  the 
case  at  bar  the  circuit  judge  well  observed 
that  the  first  person  making  an  UBlawful 
entry  or  trespass  on  the  land  in  dispute 
was  the  plaintiff  himself,  and  it  is  insisted 
by  his  Ingenioua  and  able  counsel  that  the 
defendants  acted  illegally  in  removing  the 
structures  which  bad  been  erected,  and 
should  have  waited  for  the  slow  process 
of  a  court  of  law.  We  are  unable  to  con- 
curln  that  view.  We  adopt  the  remarks 
of  Erlb.  C.  J.,  as  employed  by  him  in 
Bladea  v.  Higgs,  10  C.  B.  (N.  S.)  720,  where 
he  saya:  "It  has  been  decided  that  the 
owner  of  land  entitled  to  the  possession 
may  enter,  thereon  and  use  force  sufficient 
to  remove  a  wrong-doer  therefrom.  In 
respect  of  land,  as  well  as  chattels,  the 
wrong-doers  have  argued  that  they  ought 
to  be  allowed  to  keep  what  they  are 
wrongfully  holding,  and  that  the  owner 
cannot  use  force  to  defend  bis  property, 
but  must  bring  his  action,  lest  the  peace 
should  be  .endangered  H  force  was  justi- 
fied." SeeNewton  v.  Harland,  I  Man.  & 
G.  644, 1  Scott,  N.  K.  474.  But  in  respect 
of  land  that  argument  haa  been  overruled 
In  Harvey  v.  Bryrtges,  14  Mees.  &  W.  442. 
Parke,  B.,  says:  "Where  a  breach  of  the 
peace  is  committed  by  a  freeholder,  who. 
In  order  to  get  -  posaeaaion  of  hia  land,  as- 
saults a  person  wrongfully  holding  pos- 
session of  It  against  his  will,  although  the 
freeholder  may  be  reaponaible  to  the  pub- 
lic in  the  shape  of  an  indictment  for  forci- 
ble entry,  he  is  not  liable  to  the  other  par- 
ty. I  cannot  see  how  It  Is  possible  to 
doubt  that  it  is  a  perfectly  good  juatiflca- 
tion  to  say  that  the  plaintiff  waa  in  poa- 
session  of  the  land  against  the  will  of  the 
defendant,  who  was  owner,  and  that  he 
entered  upon  it  accordingly;  even  though 
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in  8o  dolngr  a  breach  of  the  peace  was  com- 
mitted." These  remarks  ot  the  EncUsh 
jndgea,  which  are  in  harmony  with  the 
Tlewa  ezpreaaed  in  many  caspg  in  this 
country  cited  on  the  brlpfe  of  defendants' 
counsel,  lally  dispose  of  the  main  conten- 
tion of  the  plaintiff.  The  answer  was 
amply  sustained  by  the  proof  in  the  case, 
and  there  was  no  unnecessary  violence 
used  nor  breach  of  the  peace  committed 
in  reinoring  the  structures.  Everything 
that  was  done  to  remove  these  unlawful 
obstructions  seems  to  have  been  done  as 
quietly  and  peaceably  as  the  calm  summer 
momintc  on  which  it  occurred.  The  de- 
fendants did  not  enter  and  take  possession 
of  their  own  premises  with  a  strong  hand 
and  multitude  of  people,  so  as  to  cause 
terror  or  alarm  to  any  one.  If  they  had 
done  so,  they  might  have  been  liable  on  In- 
formation tor  their  criminal  act,  but 
would  not  be  liable  to  the  plaintiff  In  this 
action  of  qo&n  elaaaum.  Prof.  Washburn 
says  the  law,  as  generally  adopted  In  the 
United  States,  "may  be  assumed  to  be 
substantially  as  laid  down  by  Baron 
Pabkb.  If  the  owner  of  land  wrongfully 
held  by  another  enter  and  expel  the  occu- 
pant, but  makes  use  of  no  more  force  than 
is  reasonably  necessary  to  accomplish  this 
end,  he  will  not  be  liable  to  an  action  of 
trespass  quun  cJ&asum,  nor  for  assault 
and  battery,  nor  for  ln]ury  to  the  occu- 
pant's goods,  although,  in  order  to  effuct 
such  expulsion  and  removal,  it  becomes 
necessary  to  use  so  much  force  and  vio- 
lence as  to  subject  him  to  indictment  ut 
common  law  tor  a  breach  of  the  peace,  or, 
under  the  statute,  tor  making  forcible  en- 
try." 1  Washb.  Real  Prop.  (5th  Ed.)  •m. 
The  text  of  the  learned  author  is  fully  sus- 
tained by  the  cases  referred  to  in  note  1. 
But  it  is  said  the  question  of  title  to  real 
estate  cannot  be  raised  and  tried  in  an 
action  ot  trespass:  but  it  surely  is'done  in 
various  ways  where  the  right  of  title '  to 
property  Is  pnt  in  issue  by  the  pleadings. 
See  Warner  V.  Fountain,  28  Wis.  405;  Ste- 
phenson V.  Wilson,  87  Wis.  482.  Ordina- 
rily actual  possession  Is  sufficient  to  sus- 
tain the  action  of  trespass  to  real  estate. 
But  here,  the  possession  being  In  dispute, 
the  parties  saw  fit  to  put  in  issue  the  title 
to  the  land.  The  question  of  title  has 
been  fully  tried,  and  found  to  be  In  the  de- 
fendant Fairbanks.  That  is  sufficient  to 
dispose  of  the  case.  It  is  not  necessary  to 
consider  the  law  applicable  to  the  action 
ot  forcible  entry  and  detainer,  because  this 
is  not  such  an  action.  This,  as  has  been 
said,  is  an  action  qvare  clausam,  and  the 
defendants  relied  upon  their  legal  tltleand 
possession  to  Justify  their  acts.  We  per- 
ceive no  reversible  error  in  thecaee,  andthe 
Judgment  ot  the  drcuitcourt  is  affirmed. 


CUTLKB  V.  BaBCOCK. 

(Supreme  Court  qf  WUoonsin.    April  9,  1891.) 

EijEOTKKirT— EviDBSOa— TlTLS— ESTOPPSI.. 

1.  In  ejectment,  where  defendant  testlfles 
that  he  was  put  into  possession  of  the  land  wider 
an  oral  aareemeat  of  sale,  with  wbose  terms  he 
has  complied,  and  plaintiff  denies  that  such  an 
airreemeat  ever  existed,  and  testifies  that  defend- 
ant is  his  tenant,  a  judgment  for  plaintiff  will 
aot  be  set  aside,  though  defendant  has  been  in 


poeaession  for.  19  years,  witlMut  paying  rent,  but 
paying  all  taxes  and  suUdng  linprovements. 

8.  Where  defendant  in  Ets  answer  oUima  the 
right  to  the  possession  sa  a  porchaser  from  plain- 
tiff,  he  is  thereby  estopped  to  deny  plainliS's  ti- 
tles and  it  ia  not  neoeasary  tor  plaintiff  to  prove 
title  in  order  to  recover. 

Appeal  from  superior  court,  Milwaukee 
county. 

Ryna  A  Morton,  for  appellant.  J.  V,  V. 
PJatto,  for  respondent. 

Obton,  J.  The  actlpn  is  ejectment,  and 
the  complaint  is  in  the  usual  form.  The 
defendant  answered  In  substance  that,  in 
1868,  the  parties  made  an  oral  agreement 
to  exchange  lands,— the  plalntin  to  let 
the  defendant  have  certain  lands  in 
Waukesha  county,  (ot  which  the  premises 
In  dispute  is  a  part,)  and  the  defendant  to 
let  the  plaintiff  have  certain  lands  In  Rock 
and  Jefferson  counties;  and  that  the  plain- 
tiff put  the  defendant  In  possession  ot  the 
premises  at  that  time,  in  part  perform- 
ance ot  the  agreement,  and  he  hax  been  In 
each  possession  ever  since,  and  has  made 
Improvements  and  paid  taxes  thereon, 
and  he  prays  tor  a  conveyance  thereof. 
On  the  trial  the  defendant,  as  a  witness, 
testified  to  such  an  oral  agreement,  and 
the  plaintiff,  as  a  witness,  testified  that 
no  such  agreement  was  ever  made,  and 
that  the  defendant  has  been  in  possession 
of  said  premises  as  his  tonant  only.  The 
court  found  that  the  defendant  moved  on 
the  premises  in  1858,  and  has  since  lived 
thereon,  and  has  made  some  improve- 
ments, and  paid  a  portion  ot  the  taxes 
thereon  since  that  date;  and  further 
found  that  the  defendant's  proofs  are  In- 
sufficient to  establish  the  making  of  the 
verbal  contract  alleged;  that  there  was 
no  adequate  consideration  paid  or  given, 
or  agreed  to  be  paid  or  given,  by  the  de- 
fendant, for  a  conveyance  ot  the  premises, 
described  in  the  complaint,  by  the  plain- 
tiff to  Mm.  The  court  further  found  in  fa- 
vor ot  the  plaintlO,  and  that  at  the  time 
of  the  commencement  ot  the  action  the 
plaintiff  was  the  owner  ot  the  premises, 
and  that  be  was  then  and  is  now  entitled 
to  the  possession  thereof,  and  rendered 
Judgment  accordingly,  and  the  defendant 
has  appealed  therefrom. 

The  learned  counsel  of  the  appellant  con- 
tends (1)  that  a  preponderance  ot  the  tes- 
timony establishes  the  oral  agreement  as 
testlfled  to  by  the  defendant.  The  learn- 
ed counsel  urges  with  considerable  force 
that  the  following  circumstances  corrobo- 
rate the  clear  and  intelligent  testimony  of 
the  defendant  that  the  oral  contract  al- 
leged was  actually  made:  The  plaintiff 
put  the  defendant  in  possession  of  the 
premlHes,  and  permitted  him  to  remain  in 
the  uninterrupted  possession  thereof  tor 
about  19  years  before  any  action  was  tak- 
en by  the  plaintiff.  The  defendant  made 
improvements  and  paid  the  taxes  on 
the  premises,  and  they  were  assessed  to 
him.  The  plaintiff  sets  up  no  special 
agreement  by  which  the  defendant  has  so 
remained  in  the  possession  of  the  prem- 
ises, and  says  only  that  he  was  his  ten- 
ant, but  he  paid  no  rent  in  all  these  years. 
These  circumstances  are  certainly  very 
consistent  with  such  contract,  but  they 
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do  not  establlHh  It.  Whether  there  was 
RQCh  a  contract  dependft  after  all  apon  the 
testimony  of  the  parties,  and  the  learned 
and  able  jndge  who  heard  the  testimony 
In  court  was  more  competent  to  decide 
Ita  credibility  and  weight  than  this  coart 
can  be.  The  dealings  and  transactions  of 
the  parties  in  lands  tor  many  years,  and 
their  conveyances  and  contracts,  are  con- 
fosed  and  complicated  In  the  extreme,  and 
throw  no  light  apon  tbla  allseed  transac- 
tion for  an  exchange  of  lands.  Thtir  af- 
fairs with  each  other  most  have  been  con- 
ducted in  a  very  loose  and  careless  man- 
ner, very  dilBcalt  to  explain.  It  is  such  a 
case  on  the  factiT  as  may  well  be  left  to 
the  trial  Judge.  (3)  The  point  made  by 
the  learned  counsel,  that  there  was  sufB- 
dent  part  performance  of  the  oral  agree- 
ment to  take  It  out  of  the  statute  of 
franda,  would  seem  to  be  well  taken,  but 
It  la  Impertinent  and  immatoial  until  the 
fact  is  established  that  there  was  such  an 
agreement.  (8)  The  only  other  question 
raised  by  the  learned  counsel  is  whether 
under  the  pleadings  It  was  necessary  for 
the  plaintiff  to  prove  title  to  the  prem< 
ises  in  order  to  recover.  It  is  conceded 
that  the  plaintlft  introduced  no  evidence 
of  bis  title,  and  yet  the  court  found  that 
be  was  the  owner,  and  entitled  to  the  pos- 
session. The  rules,  supported  by  so  many 
antborities  in  the  brief  of  the  appellant, 
are  indisputable,  that  ejectment  can  be 
maintained  only  by  one  who  has  the  I^ 
gal  title,  and  that  theplalntlft  mustrecov- 
er.  If  at  all,  on  the  strength  othis  title,  and 
not  on  the  weakness  of  the  defendant's  title. 
There  was  a  general  denial  of  the  allega- 
tions of  the  complaint,  as  well  as  this  spe- 
cial answer  by  way  of  counter-claim,  and 
the  learned  counsel,  therefore,  contends 
that  the  plaintiff's  title  was  in  issue,  un- 
affected by  the  counter^:laim.  Tbelearned 
counsel  of  the  respondent  contends  that 
the  defendant  admitted  in  his  answer  that 
be  was  placed  in  possesaion  of  the  premises 
by  ttae  plaintiff,  and  unless  he  established 
his  ownership  by  purchase  he  Is  the  tenant 
of  the  plaintiff,  and  a  teaant  cannot  dis- 
pute the  title  of  his  landlord,  and  cites  many 
authorities  to  the  proposition.  The  de- 
fendant Is  estopped  by  his  answer  from 
denying  the  tltie  of  the  plaintiff.  He  al- 
leges. In  effect,  that  he  purchased  the 
premises  of  the  plaintiff,  and  went  into 
possession  under  his  title,  and -still  holds 
it,  and  prays  for  a  conveyance  from  the 
plaintiff.  Wanser  v.  Howland,  10  Wis.  8; 
Denton  v.  White,  26  Wis.  679;  Kaehler  v. 
Dnbberpuhl,  60  Wis.  266, 18  N.  W.  Rep.  841 ; 
Zleike  V.  Morgan,  60  Wis.  660,  7  N.  W  Rep. 
651.  In  Lawton  v.  Howe,  14  Wis.  21],  the 
principle  is  laid  down,  and  authorities 
cited  to  support  it,  "that  the  purchaser 
who  comes  Into  posseosion  of  real  estate 
by  recognizing  the  title  of  another  will 
not  be  permitted,  while  so  possessed,  to 
dispute  that  title."  In  this  case  the  de- 
fendant not  only  alleges  that  he  purchased 
the  premises  of  the  plalutitt,  and  went  In- 
to possession  under  such  purchase,  and 
still  holds  it,  and  prays  lor  a  conveyance, 
but  the  fact  was  proved  by  his  own  testi- 
mony, and  that  he  is  still  in  posseiuiion  is 
conceded  on  both  sides.  By  the  authori- 
ties, a  purchaser  admits  the  title  of  the 


vendor,  the  same  as  the  lessee  admits  the 
tltie  of  the  lessor.  The  principle  is  the 
same.  But  the  following  case  is  precisely 
In  point,  and  settles  the  question.  In 
Miller  V.  Larson,  17  Wis.  624,  the  (Ktlon 
was  In  ejectment.  The  defendant  an- 
swered denying  the  plaintiff's  title,  and  al- 
leging that  he  entered  Into  possession  of 
the  land  under  a  contract  with  the  plain- 
tiff for  its  purchase  on  certain  terms,  and 
that  he  bad  compiled  with  the  contract. 
The  plaintiff  on  the  trial  failed  to  prove 
his  title,  and  tor  that  reason  the  court 
granted  a  nonsuit.  On  appeal  to  this 
court.  Chief  .Tustice  Dixon  said :  "  The  re- 
lation of  vendor  and  purchaser  under  an 
executory  contract  of  sale  is  so  far  In  the 
nature  of  a  tenancy  that  the  purchaser  Is 
estopped  from  denying  the  title  of  the 
vendor  so  long  us  he  retains  possesBiou 
under  the  contract.  *  *  *  It  is  true 
that  the  answer  contains  the  general  de- 
nial of  the  plalntilTs  title,  but  that  denial 
Is  overcome  by  the  special  answer,  which 
admits  the  right  of  the  plaintiff  by  show- 
ing the  circumstances  under  which  the  de- 
fendant entered."  The  Judgment  of  non- 
suit was  reversed,  and  a  new  trial  award- 
ed. There  la  a  large  number  of  au  thorlties 
cited  lu  the  opinion  to  sustain  this  ruling; 
but  this  case,  t>elng  precisely  In  point,  is 
suflScient,  without  citing  other  cases. 
The  Judgment  of  the  superior  court  Is  af- 
firmed. 


HiOKS  V.  HiOKS,  (two  cases.) 

(Supreme  Court  qf  Witoonsin.    April  B,  1891.) 

DrroBcs— MoDnrioAtioir  or  JuDaMMT— Jubisoio- 
noH. 

1.  Aota  Wis.  1881,  a  997,  |  8,  provides  that 
"  in  every  action  for  divorce  f  cr  incnrable  Insanity, 
in  pursuance  of  the  provisions  of  this  act,  the  court 
may,  at  any  time  after  rendering  judgment  there- 
in, revise  and  alter  such  judgment"  in  certain 
named  Dartlcnlars.  Aots  1883,  ol  980,  declares 
that  suoli  chapter  297  "is  hereby  repealed;  this 
act  shall  not  aSect  any  actions  pending  Harcta  85. 
18S2. "  Held,  that  aa  action  In  whicb  the  decree  of 
divorce  was  rendered  prior  to  March  25,  1882,  Is 
an  "action  pending,"  within  the  meaning  of  the 
repealing  act,  and  is  unaffected  thereby. 

S.  The  appointment  by  the  countv  court  of  a 
general  guaraian  of  the  insane  wife,  divoroed  pur- 
suant to  the  larovlsions  of  Laws  Wis.  1881,  c.  2in,  | 
8,  does  not  suspend  the  fnnotions  of  the  guardian 
ad  litem  appointed  by  the  circuit  oourt,  as  pro- 
vided by  section  6,  to  protect  the  rigbte  of  de- 
fendant In  sncb  action. 

Appeal  from  circuit  court,  Walworth 
couuty. 

In  June,  1881,  the  circuit  court  of  Wal- 
worth county  granted  the  plaintiff,  Heriitt 
Hicks,  a  divorce  from  his  wife,  Caroline  J., 
under  chapter  2i)7,  Laws  1881,  on  the 
ground  that  she  was  incurably  insane. 
She  was  then  an  inmate  of  the  state  hos- 
plliel  for  the  insane  at  Menduta,  but  was 
afterwards  removed  to  the  Walworth 
county  hospital  for  the  Insane,  where  she 
now  le.  Joseph  F.  Lyon,  an  attorney  of 
such  court,  was  duly  appointed  In  the  di- 
vorce action  guardian  ad  litem  of  Mrs. 
Uicks,  and  has  not  been  discharged.  The 
Judgment  of  divorce  required  plaintiff  to 
Klve  defendant  a  bond,  with  sarety.  In  the 
penal  sum  of  ^500,  conditioned  that  he 
should  support  and  maintain  Mrs.  Hicks 
during  her  natural  life.    In  1884,  on  pro- 
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ce<!dlng8  appareatly  regnlar,  the  Walworth 
county  court  appointed  Dewey  Hicks,  a 
Bon  of  the  parties,  the  general  Kuardlan  ol 
hlB  mother.  He  duly  qualified  aa  such, 
and  letters  of  guardianship  were  Issued  to 
him  by  the  court.  In  January,  1890,  the 
guardian  ad  litem  presented  a  petition  to 
the  circuit  court  In  the  divorce  action,  rep- 
resenting,  among  other  things,  that 
plalntlO  had  not  given  the  bond  required 
by  the  divorce  judgment;  that  the  county 
of  Walworth  had  Incurred  expenses  In  the 
sum  of  9800  for  the  support  of  Mrs.  Hicks ; 
and  thAt  plaintiff  is  abundantly  able  to 
provide  for  her  support;  and  praying  a 
modification  of  the  Judgment  in  several 
particulars,  and  for  general  relief.  The 
plaintiff  answered  the  petition,  allejglng 
the  appointment  and  qualification  of  such 
general  guardian;  that  some  time  after 
his  appointment  plaintiff  delivered  to  him, 
for  the  benefit  of  Mrs.  Hicks,  the  bond  re- 
quired by  the  divorce  judgment ;  that  Mrs. 
Hicks  Is  BO  situated  that  her  best  interests 
do  not  require  a  modification  of  the  judg- 
ment. Inasmuch  as  she  has  always  been 
and  is  b61ng  properly  maintained  in  one  or 
the  other  of  the  hospitals  for  the  Insane 
above  mentioued.  The  bond  was  not  pro- 
duced, and  the  court  was  not  Informed 
who  is  surety  therein,  or  whether  the 
surety  in  responsible,  or  when  the  bond 
was  given,  or  whether  it  is  in  proper  form. 
It  Is  charged  that  It  was  executed  after  this 
proceeding  was  commenced,  and  nothing 
appears  to  the  contrary.  After  a  hearing 
on  such  petition,  the  court  ordered  and 
adjudged  that  the  original  judgment  of 
divorce  be  modified  by  awarding  the  care 
and  custody  of  Mrs.  Hicks  to  the  trustees 
of  the  Walworth  county  hospital  Jor  the 
insane,  and  requiring  plaintiff  to  pay  such 
trustees  f  1.60  per  week,  in  specified  quar- 
ter yearly  payments,  for  her  future  sup- 
port: and  also  to  furnish  the  trustees  nec- 
essary clothing  for  her.  The  plaintiff  ap- 
peals from  those  portions  of  the  order  and 
judgment  which  thus  modifies  the  orlg^inal 
judgment.  The  circuit  court  denied  the 
prayer  of  the  petition  that  the  plalntltr  be 
adjudged  to  reimburse  Walworth  county 
for  the  past  support  and  maintenance 
of  Mrs.  Hicks,  and  from  the  portion  of 
such  order  and  judgment  which  denies 
that  relief  the  guardian  ad  litem  appeals. 

E.  B.  Spraffue,  for  appellant.  J.  F.  Ly- 
oo,  for  respondent. 

Lyon,  J.,  {a,tter  stating  tlie  tacts  as 
above.)  If  the  circuit  court  had  jurisdic- 
tion, on  the  petition  of  the  guardian  ad 
litem  of  Mrs.  Hicks,  to  modify  or  alter  the 
original  Judgment  of  divorce  In  respect  to 
the  custody  of  Mrs.  Hicks,  and  her  sup- 
port and  maintenance,  the  order  or  mod- 
ified Judgment  appealed  from  is  a  most 
reasonable  exerciseof  that  jurisdiction.  It 
Is  shown  that  the  plaintiff  Is  of  ample  pe- 
cuniary ability  to  support  his  former  wife, 
and  he  ought  to  do  so.  The  requirements 
of  the  modified  Judgments  In  that  behalf 
are  exceedingly  moderate,  only  requiring 
the  plaintiff  to  pay  978  per  annum  for  her 
support,  with  a  trifling  additional  ex- 
penditure for  clothing.  We  cannot  retrain 
from  saying  that  be  ought  to  tie  willing 
to  pay  this  paltry  sum  tor  the  support  of 


the  strlckeo,  belplesa  wife  of  hiB  youth,  and 
mother  of  bis  children.  Still  It  is  compe- 
tent tor  blm  to  stand  upon  his  legal 
rights,  and  contest  his  legal  obligation  to 
do  BO.  The  order  modifying  the  Judgment 
should  not  and  will  not  be  disturbed  on 
the  merits.  The  only  question  which  de- 
mands attention  is  that  of  juriadlction. 
Its  determinatioo  renders  necessary  a  con- 
sideration of  chapter  297,  Laws  1881,  and 
chapter  230,  Laws  1882,  repealing  the  same. 
Section  8,  c.  297  of  1881,  provides  as  fol- 
lows: "In  every  action  tor  divorce.  In 
pursuance  of  the  provisions  of  thin  act, 
the  court  may,  at  any  time  after  render- 
ing judgment  therein,  revise  and  alter 
such  Judgment,  so  far  as  the  custody,  sup- 
port, and  maintenance  of  said  Insane  per^ 
son  Is  concerned,  and  may  provide  for 
such  maintenance  by  said  plaintiff  out  of 
any  property  or  earnings  acquired  by  said 
plaintiff  subsequently  as  well  as  previous- 
ly to  said  decree  of  divorce ;  and  the  court, 
making  such  order  for  maintenance,  may. 
In  its  discretion,  require  the  plaintiff  to 
gire  security,  to  the  satisfaction  of  the 
court,  lor  the  faithful  execution  of  the 
same, "  etc.  Section  5  provides  that,  "  in 
every  case  under  this  act,  the  court  shall 
appoint  a.  gunrdlau  ad  litem,  who  shall 
be  a  respectable  and  competent  attorney 
of  such  court,  not  interested  in  the  said 
cause  on  the  part  of  the  plaintiff,  who 
shall  appear  fur  the  said  defendaut,  and 
diligently  protect  and  care  for  the  rights 
and  Interests  of  said  defendant  in  such 
cause,"  etc.  The  repealing  act  (chapter 
280,  of  1882)  reads  thus:  "Chapter  297, 
Laws  1881,  Is  hereby  n.'pealed.  Thia  act 
shall  not  affect  any  actions  pending 
March  25, 1882,  under  the  provisions  of  the 
act  hereby  repealed,  but  said  action  shall 
behad  and  judgment  rendered  In  the  same 
manner  as  though  this  act  bad  not  been 
passed. "  It  thus  appears  that  by  section 
8  of  the  act  of  1881  the  court  is  vested  with 
full  power  over  the  custody  and  support 
of  the  Insane  party,  and  to  revise  and  alter 
the  original  Judgment  of  divorce  In  those 
respects  at  any  time  after  its  rendition. 
Hence  the  original  Judgment,  In  so  tar  as 
It  affects  such  custody  and  support,  to  not 
final  In  any  correct  sense  of  that  term. 
As  to  those  matters,  the  divorce  action  is 
pending  as  long  as  both  parties  thereto 
survive.  The  repealing  act  of  1882  saves 
all  actions-  brought  under  the  repealed 
act  which  were  pending  March  26,  1  82, 
which  is  the  date  of  the  approval  of  cue 
act.  This  date  was  doubtless  inserted  far 
the  purpose  ol  excluding  from  the  opera- 
tion of  the  saving  clause  in  the  repealing 
act  any  actions  which  might  be  brought 
under  chapter  2U7  after  such  date,  and  be- 
fore publication  of  the  law,  which  was 
made  April  10, 1882.  As  we  have  seen,  this 
action  was  pending  on  March  25, 1882,  so 
tar  as  the  exercise  of  the  authority  of  the 
court  over  the  custody  of  Mrs.  Hicks,  and 
to  compel  the  plaintiff  to  support  her,  is 
concerned,  aud  was  therefore,  as  to  those 
subjects,  within  the  saving  clause  of  the 
repealing  act.  Hence  to  that  extent  the 
provisions  of  section  It  of  the  act  of  1881 
are  BtUl  in  force  as  to  this  action.  It  nec- 
easarlly  results  from  these  views  that  the 
guardian  ad  litem  appointed  by  the  court 
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at  the  commencement  of  the  action  con- 
tinneti  to  be  ench  (cnardlan  until  removed 
by  the  conrt  which  appointed  him,  and 
the  appointment  by  the  county  conrt  of  a 
general  gnardian  of  Mrs.  Hlcltfl  cannot 
operate  to  suepend  any  function  of  anch 
guardian  ad  litem.  Mrs.  Hicks  is  the  ward 
of  the  circuit  court,  and  no  other  conrt  or 
tribunal  has  any  authority  to  sopersede 
the  guardian  app<iinted  by  It,. or  Interfere 
with  its  ordera  and  Judgments  affecting 
her  custody  and  support.  Our  conclUBion 
is  that  tlra  guarriian  ad  litem  was  the 
proper  pemon  to  present  the  petition  in 
the  present  proceeding  to.the  circuit  court, 
and  that  such  court  had  lawful  authority 
to  modify  and  alter  the  original  Judgmoit 
in  respect  to  the  custody  and  support  of 
Mrs.  Hicks.  The  portions  of  the  order 
modifying  the  original  ]ud«rment,  from 
which  the  plaintiff  appeals,  must,  on  bis 
appeal,  be  affirmed.  The  portion  thereof 
VI  bich  refuses  to  require  plaintifl  to  pay 
Walworth  county  for  past  expenditures 
for  the  support  of  Mrs.  Hicks,  from  which 
her  guardian  ad  litem  appeals,  must  also 
be  affirmed.  Even  though  the  court  had 
power  thus  to  modify  the  original  Judg- 
ment, (which  is  doubtful,)  It  was  no  abuse 
of  discretion  to  refuse  to  do  so.  The  order 
of  the  circuit  conrt  modifying  the  original 
Judgment  Is  affirmed  on  both  appeals. 


TCFTB  V.  D'Arcambal. 
{SuTpreme  Court  of  Michigan.     April  21,  1891.) 

ConuTioNAi.  8AI.W "  BieHTg  or  Paktus  oh  Com- 
stnos  Bkoksn. 
A  contract  for  the  sale  of  a  soda-water  ap- 
paratus, to  be  paid  for  partly  in  cash  and  partly 
In  notes  matiirinK  monthly,  provided  that  the 
title  should  remain  in  the  seller  until  all  the 
notes  were  paid,  and  that  on  the  non-payment  of 
any  of  them  at  matnrlty  the  seller  should  have 
(be  light  to  take  possession  of  the  property. 
Beld,  that  the  taking  possession  of  the  property 
by  the  seller  on  the  purchaser's  default  did  not 
rescind  the  contract;  and  that,  as  the  purchaser 
conid  compel  the  return  of  the  property  on  pay- 
ment of  the  amount  due,  he  was  not  entitled  to 
a  recovery  for  the  amount  already  paid,  or  to  a 
delivery  of  the  unpaid  notes;  nor  did  he  have  any 
lien  on  the  property  forth*  amount  paid  by  him. 

Error  to  circuit  conrt, Kalamasoo  coun- 
ty: Oeorqb  M.  Buck, .Judge. 

Oabom  A  Mills,  for  appellant.  Irlab  A 
Knappen,  for  appellee. 

McGaATH,  J.  This  Is  an  action  of  re- 
plevin. In  March,  1888,  plaintiff's  agent 
took  of  defendant  an  order  for  certain 
soda-water  apparatus  replevined  herein, 
which  order  was  as  follows:  "Kalama- 
sou,  Mich.,  March  7,  1888.  James  W. 
Tufts,  Boston.  Mass. :  Forward  the  fol- 
lowing described  soda-water  apparatus, 
and  on  receipt  of  bill  of  lading  Iwlll  honor 
Right  draft  for  f .  Thebalance  I  prom- 
ise to  pay  In  monthlj'  sums,  as  follows: 
May  10,  f25,  and  f25  per  month,  with  in- 
terest at  4  per  cent,  from  date  of  shipment 
with  each  payment ;  and  for  such  balance 
and  interest  will  execute  and  deliver  con- 
tract notes  of  like  tenor  and  form  as  the 
one  printed  on  the  back  of  this  order,  and 
maturing  as  above  set  forth.  The  deliv- 
ery of  said  apparatus, "  etc.,  to  be  condi- 
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tloned  npon  compliance  with  the  above 
terms  and  conditions,  and  said  apparatus 
to  remain  the  property  of  James  w.  Tufts 
till  paid  for.  [Tbra  follows  a  description 
jof  apparatus.]  E.  R.  D'Aboambal.  On 
the  back  of  which  appears  the  following: 

"» .    188—.    For  value  received, 

after  date. promise  to  pay  to  the 

order  of  James  W.  Tufts  dollars, 

with  Interest .   The  consideration  of 

this  and  other  notes  Is  the  following  de- 
scribed   soda-water    apparatus,     , 

which  — —  have  received  of  said  James 
W.  Tufts.    Nevertheless  it  is  understood 

and  agreed  by  and  between and  the 

said  James  W  Tufts  that  the  title  to  the 
above-mentioned  property  does  not  pass  to 

,and  thatuntU  all  said  notes  are  paid 

the  title  to  the  aforesaid  property  shall 
remain  in  the  said  James  W.  Tufts,  who 
shall  have  the  right,  in  case  of  non-pay- 
ment at  maturity  of  either  of  said  notes, 
without  process  of  law,  to  enter  and  re- 
take, and  may  enter  and  retake.  Immedi- 
ate possession  of  said  property,  wherever 
it  may  be,  and  remove  the  same.  Paya- 
ble at  the——  Bank.  ■     .    Due 

."  The  apparatus  was  shipped  to 

and  accepted  by  defendant.  It  was  agreed 
between  the  parties  that  defendant  should 
ship  to  and  that  the  plaintifr  should  re- 
ceive, to  apply  upon  the  purchase  price  of 
the  apparatus, a  second-hand  Puffer  soda- 
water  fountain,  for  which  he  was  to  be  al- 
lowed $600  upon  the  purchase  price  of  the 
new  fountain,  and  that  for  the  balance  of 
f  1,100  he  should  give  his  notes  similar  in 
form  to  that  upon  the  back  of  the  said 
order;  that  on  the  21st  of  March,  1888,  the 
defendant  executed  at  Kalamasoo  and  for- 
warded to  the  plaintllf  44  notes,  for  925 
each,  due  at  the  rate  of  f26  per  month,  all 
being  In  form  as  follows:  "$25.00.  Kala- 
mazoo, Mich.,  Mch.  21,  1888.  For  value 
received,  November  10, 1888,  after  date.  I 
pi-omise  to  pay  to  the  order  of  James  W. 
Tufts  twenty-five  dollars,  with  Interest  4 
per  cent.  The  consideration  of  this  and 
other  notes  is  the  following  described 
soda-water  apparatus:  One  24-10  K.  form 
and  fancy  Siberian  Missouri,  No.  687,  with 
water  attach.  Three  lO-gal.  seamless  cop. 
founts,  whlcb  I  hare  received  of  said  James 
W.  Tufts.  Nevertheless,  it  is  understood 
by  and  between  me  and  the  said  James 
W.  Tufts  that  the  title  to  the  above-men- 
toned  property  does  not  pass  to  me,  and 
that  until  all  said  notes  are  paid  the  title 
to  the  aforesaid  property  shall  remain  in 
the  said  James  W.  Tufts,  who  shall  have 
the  right.  In  case  of  non-payment  at  ma- 
turity of  either  of  said  notes,  without  pro- 
cess of  law,  to  enter  and  retake,  and  may 
enter  and  retake,  immediate  possession  of 
the  said  property,  wherever  it  may  be, 
and  remove  the  same.  Payable  at  First 
Nat'l  Bank,  Kalamasoo,  Mich.,  151  So. 
Burdick  St.  E.  R.  D'Arcambal.  Due  Nov. 
10, 1888.**  The  old  apparatus  was  shipped 
to  plaintiff,  and  credited  as  agreed.  Ten 
of  the  notes  were  afterwards  paid.  Nine 
others  had  become  due,  and  wem  unpaid, 
and,  after  demand  made,  plaintiff  took 
out  his  writ  of  replevin,  and  obtained  pos- 
session of  the  property.  All  of  the  unpaid 
notes  were  in  possession  of  plaintiff,  and 
were  not  tendered  back  -to  defendant  be- 
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fore  the  commencement  ot  salt.  The  de- 
fendant, nnder  objection  and  exception, In- 
trodaced  evidence  tending  to  establlsb  the 
condition  and  value  of  the  apparatne  re- 
plevied by  the  plalntltT  of  defendant  at 
the  time  thereof,  and  tending  to  prove 
that  it  had  not  aobstantially  depreciated  in 
value;  and  also  testimony  tending  to 
«how  the  amount  of  encb  depreciation,  and 
the  rental  value  of  euch  apparatOB  for  the 
time  it  vras  niied  by  defen<lant.  Counsel 
for  plaintin  requested  the  court  to  charge 
the  Jury  that  the  plaintiff  was  entitled  to 
a  verdict,  and  that  the  defendant  had  no 
lien  upon  the  property  In  controversy,  and 
was  not  entitled  to  any  allowance  or  ver- 
dict on  account  of  the  money  paid  by  him 
towardH  the  purchase  price  of  the  proper- 
ty over  and  above  the  depreciation  ot  it, 
and  a  fair  rental  for  its  nsednrlngthe  time 
It  waa  in  defendant's  possession,  or  on  ac- 
count of  the  Pnffer  soda-water  fountain 
received  by  plaintiff  from  him.  The  court 
declined  to  charge  the  Jury  as  so  request- 
ed, and  to  such  refusal  counsel  for  plain  tiff 
excepted ;  and  thereupon  the  court,  at  the 
request  of  the  defendant,  iuatructed  the 
Jnry  that  defendant  had  a  lien  upon  the 
property,  and  was  entitled  to  recover  as 
against  the  plaintiff  such  a  sum  as  they 
found  from  the  evidence  would  be  Just  be- 
tween the  parties,  after  deducting  a  fair 
amount  for  the  rental  value  of  the  proper- 
ty during  the  time  that  it  was  in  the  pos- 
session of  the  defendant,  and  for  any  de- 
preciation in  Talue  it  had  sustained  during 
that  period ;  to  which  instmction  and  rul- 
ing plaintiff  by  his  counsel  excepted.  The 
Jury  rendered  the  folio  wing  verdict :  "That 
the  said  defendant  did  unlawfully  detain 
the  goods  and  chattels  mentioned  in  man- 
ner and  form  as  the  said  plaintiff  has  in 
his  declaration  in  this  cause  complained 
gainst  blm,  and  that  they  assess  the 
damages  of  the  said  plaintiff  by  reason 
thereof  at  the  sum  of  six  cents.  And  they 
further  find  that  the  said  defendant  has  a 
lien  upon  or  special  property  In  said  goods 
and  chattels  to  the  amount  of  two  hun- 
dred and  fifty  dollars,  (9260.)"  Upon  this 
verdict  the  following  Judgment  was  en- 
tered: "The  Jury,  by  whom  the  Issue  in 
this  cansewas  tried,  having  found  by  their 
verdict  that  the  said  defendant  did  unlaw- 
fully detain  the  gonds  and  cbattels  In  said 
plaintiff's  declaration,  as  herein  alleged, 
and  having  assessed  the  damages  of  plain- 
tiff by  reason  ot  the  unlawful  detention  ot 
said  goods  and  chattels  at  the  sum  of  six 
cents  overand  above  the  costsand  charges 
by  him  about  the  suit  in  this  behalf  ex- 
pended, and  the  said  Jurors  having  further 
found  thatsald  defendanthath  a  lieu  upon 
or  special  property  In  said  goods  and  chat- 
tels to  the  amount  of  two  hundred  and 
fifty  dollars,  and  Is  not  the  general  owner 
thereof,  but  thatsald  plaintiff  is  the  gen- 
eral owner  ot  the  said  goods  and  chattels, 
subject  to  the  lien  aforesaid  of  said  defend- 
ant: Therefore  it  is  further  considered 
that  said  defendant  do  recover  against  the 
said  plaintiff  the  said  sum  of  two  hundred 
and  fifty  dollars,  being  the  amount  of  his 
special  nroperty  in  said  goods  and  chat- 
tels so  by  the  Jurors  In  form  aforesaid 
found,  and  that  said  defendant  hareexe- 
«otion  thereof;  and  Itls  furtberconsldered 


that  the  said  plaintiff  do  recover  against 
the  said  defendant  his  costs  and  charges 
by  him  abont  bis  suit  in  this  behalf  ex- 
pended to  be  taxed,  and  that  he  have  exe- 
catlon  thereof. " 

'  Plaintiff  appeals,  alleging  the  following 
errors:  "First.  The  court  erred  in  allow- 
ing tba  defendant  to  Introdnee  evidence 
tending  to  establish  the  condition  and 
valne  of  the  apparatus  replevied  by  the 
plaiutifffrom  the  defendant  at  the  time 
thereof,  and  tending  to  prove  that  It  had 
not  substantially  depreciated  in  valne, 
and  also  in  permitting  the  defendant  to 
Introduce  evidence  tending  to  show  the 
amount  of  such  depreciation,  and  the  rent- 
al valne  of  such  an  apparatus  for  the  time 
It  was  used  by  the  defendant,  and  in  over- 
ruling the  objections  thereto  made  in  be- 
half of  the  plaintiff.  Second.  The  court 
erred  in  refusing  to  instrnct  the  Jnry  that 
the  plaintiff  was*  entitled  to  a  verdict, 
and  that  the  defendant  bad  no  lien  upon 
the  property  In  controversy,  and  was  not 
entitled  to  any  allowance  or  verdict  on 
account  of  the  money  paid  by  him  towards 
the  parcbase  price  of  the  property  over 
and  above  the  depreciation  of  it,  and  a 
fair  rental  for  its  use  daring  the  time  It 
was  in  defendant's  possession,  or  oo  ac- 
count of  the  Puffer  soda-water  fountain 
received  by  plaintiff  from  him.  Third. 
The  court  erred  in  instructing  the  Jnry 
that  the  defendant  had  a  lien  upon  the 
property,  and  was  entitled  to  recover  as 
against  the  plaintiff  such  a  sum  as  they 
found  from  the  evidence  would  be  Just  be- 
tween the  parties,  after  dedncting  a  fair 
amount  for  the  rental  value  of  the  prop- 
erty during  the  time  that  it  was  In  the 
possession  of  thedefendant,  and  for  any  de- 
preciation in  value  it  bad  sustained  dur 
Ing  that  period.  Fourth.  The  court  erred 
In  rendering  the  Judgment  entered  In  said 
cause,  in  manner  and  form  as  It  was  ren- 
dered and  entered  therein. " 

ItwiU  be  observed  that  the  con  tract  here 
does  not  provide  for  a  rescission  thereof 
before  plaintiff  should  have  the  right  to 
reduce  the  property  to  bis  posseasion,  nor 
does  it  provide  that  the  taking  ot  pos- 
session shonld  rescind  the  contract  or 
work  a  forfeiture  of  the  amount  paid  upon 
the  apparatus,  but  the  plaintiff  treats  the 
contract  as  still  existing  and  executory. 
The  contract  provides  expressly  that  the 
title  to  the  property  shall  continue  to  re- 
main in  plaintiff  until  the  apparatus  is 
paid  for,  and  that,  in  case  of  tlie  non-pay- 
ment of  either  of  the  notes  at  maturity, 
the  plaintiff  should  have  the  right  to  take 
poBseHsion  of  the  property;  but  It  con- 
tains no  provision  that  such  act  shall  op- 
erate as  a  rescission  of  the  contract,  or  a 
fortelture  of  the  payments  thereon.  The 
reduction  of  the  property  to  possession  by 
plaintiff  does  not  excuse  performance  by 
defendant,  as  defendant  has  the  right, upon 
payment  ot  the  amount  due,  to  a  return 
ot  the  property.  Plaintiff  had  the  right, 
under  the  express  conditions  ot  the  con- 
tract, to  secure  himself  by  taking  posses- 
sion, and  the  exercise  of  this  right  nnder 
the  contract  did  not  entitle  the  defendant 
to  rescind  the  contract,  or  to  a  recovery 
ot  the  amount  paid,  or  to  a  delivery  to 
him  ot  the  nnnald  notes:  neither  did  it 
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glT9  bim  ony  Hen  npon  tlie  property  tor 
the  amount  paid  by  him.  The  court  erred, 
therefore.  In  refusing  to  direct  a  verdict 
for  plalntllT,  and  In  InBtmctlns;  the  ]nry 
that  defendant  had  a  lien  upon  the  prop- 
erty for  any  amount.  Plaintiff  was  en- 
titled to  Jadgment,  and  to  his  damages 
for  the  anlawfol  detention  of  his  property 
as  fixed  by  the  Jnry.and  to  that  extent  the 
Jndgment  below  la  affirmed  and  reversed 
as  to  the  residue,  with  costs  of  both  courts 
to  platntllf.    The  other  justices  concurred. 


Van  Vrankbn  et  al.  v.  Gabtnbb.  Circuit 

Judge. 
{Supreme  Court  cf  MicMgan.    April  IS,  1891.) 

Bbxach  or  C!oitTKACT— Puixsna — Bnx  of  Fxb- 
TicuLAsa — What  to  Coittaik. 
In  an  action  for  breach  of  oonttaot  to  dis- 
tribute an  adTertising  paper  on  certain  ratlroad 
trains,  plaiiitiffs  claimed  damages  for  entire  de- 
stmcUon  of  tbeir  business,  for  profits  lost  on  ez- 
isUng  advertisinx  contracts,  and  contracts  under 
n^onation,  and  an  aider  was  made  requirioa  a 
bill  of  partlcnlars  of  the  damages.  Held,  that 
such  bill  need  only  state  with  whom  the  contracts 
were  made,  and  their  duration,  the  amount  of 
damages  claimed  in  each  Instance,  and  may  prove 

-.      any  damages  not  exceeding  anoh  amonnt  at  the 

,,.      trial. 


Application  for  maudamaa. 
Sands  F.  Moore,  for  relator. 
CaatSeld,  for  respondent. 


Moon  & 
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Pbb  Curiam.  Tbls  is  an  application  for 
a  mandamus  to  compel  the  circuit  judge 
to  vacate  an  order  requiring  the  plavntiffB 
to  s^ve  to  defendant  a  bill  of  particulars 
of  their  demand.  The  action  is  aasawp- 
ait,  and  the  declaration  is  special.  The 
declaration  sets  up  a  contract  between 
plalntlOs  and  the  Union  News  Company 
of  New  Yorli,  by  which,  for  f35  a  month, 
defendant  would  distribute  a  paper  pub> 
lished  by  plaintitfB  called  'The Daily  Hotel 
Rc^ster, "  on  11  specified  trains  running 
into  Detroit  daily,  Sundays  excepted; 
Qtir  that  the  undertaking  to  publish  the  Reg- 
j^  inter  was  a  new  one,  and  depended  upon 
^oi.:  the  advertising  patronage  out  of  the  busl* 
„  gl ;  nesa  public  fur  its  financial  success :  that, 
[t^',  based  npon  the  contract  with  defendant 
^1<:  for  the  distribution  of  the  Register,  plain- 
Z^;  tiffs  entered  into  contracts  for  advertising. 
'  ^i:  They  printed  the  paper,  and  defendant 
Ttiii' commenced  the  distribution,  but  after  a 
'  gecshort  time  refused  to  further  carry  out 
n^0h.e  contract,  by  which  refusal  plaintiffs 
'gQ^io8t(l)  the  profits  on  the  advertising  al- 
'"atiteady  bargained  for;  (2)  that  they  were 
'ito^^voted  from  making  other  contracts  for 
I  C  Advertising  which  were  then  In  the  course 
iglj^M  negotiation ;  and  (3)  their  business  was 
r^tatlrely  destroyed,  and  they  were  pre- 
"^  tented  from  selling  or  leasing,  or  in  any 
■^  =*ay  disposing  of,  their  property.  The 
,8e  has  been  twice  tried  in  the  circuit 
urt  for  the  county  of  Wayne.  Upon 
first  trial  the  Judge  directed  a  verdict 
the  defendant,  which  was  reversed  by 
court.  Vau  Vranken  v.  News  Co.,  78 
h.  217,  44  N.  W.  Rep.  887.  The  second 
resulted  in  a  verdict  for  plaintiffs, 
icli  the  circuit  court  set  aside,  and 
nted  a  new  trial.  After  the  ease  had 
•'  iifenvD  set  for  trial  at  a  certain  day,  and 
o^l,  d*s  about  to  be  ivached,  the  defendant 


moved  the  court  to  direct  the  plaintiffs  to 
furnish  a  bill  of  particulars,  wbich  mo- 
tion, upon  argument,  was  granted,  on  the 
ground  "that  a  bill  of  particulars  should 
be  made  In  arriving  at  the  question  of 
damages,  which  is  the  real  important 
question  in  the  case,  and  that  the  dam- 
ages recoverable  should  be  fixed  and  de- 
teriblned,  and  be  not  in  any  way  specula- 
tive, or  rest  in  the  caprice  of  a  Jury, 
Should  the  question  be  submitted  to 
them." 

In  an  action  for  breach  of  contract, 
where  the  damages  are  unliquidated,  and 
depend  upon  what  the  Jury  shall  find  the 
plaintiff  has  suffered  under  the  evidence, 
the  party  cannot  be  required  to  fix  such 
damages  in  a  bill  of  particulars.  Ordina- 
rily, the  granting  of  the  order  requiring  a 
bill  of  particulars  would  not  be  reviewed 
or  disturbed.  Bat  this  court  will  correct 
the  action  of  the  trial  court,  if  it  goes  be- 
yond what  is  properly  required  to  be 
stated  In  a  bill,  (Hamilton  v.  Ingham  Cir- 
cuit Judge,  Mich.,  47  N-  W.  Rep.  681 ;)  and 
In  this  case,  if  the  requirement  is  to  be 
sucb  as  indicated  in  that  portion  of  the 
return  above  quoted,  it  goes  too  far,  and 
plaintiffs  are  not  required  to  comply  with 
that  part.  All  that  they  can  be  required 
to  do  under  the  order  is  to  specify  with 
whom  they  have  contracted  for  advertis- 
ing, the  length  of  time  the  contracts  wei-e 
to  run,  and  the  damage  claimed  by  them 
In  being  prevented  from  performing  them; 
and  upon  trial  they  will  not  be  conflne<1 
to  the  exact  amount  fixed,  but  may  re- 
cover any  amount  they  can  prove  to  the 
satisfaction  of  the  Jury,  not  exceeding  the 
amount  claimed.  They  should  also  spec- 
ify with  whom  they  were  negotiating  for 
contracts,  and  the  damage  claimed  by  be- 
ing prevented  from  fnlflUIng  them.  It  ap- 
pears to  be  Impracticable  to  more  partic- 
ularly specify  the  demand  under  the  third 
element  of  damage  claimed  than  is  speci- 
fied in  the  declaration,  and  no  further  bill 
should  be  required  as  to  these  elements  of 
damages.  We  shall  deny  the  motion,  but 
from  the  language  of  the  return,  and  to 
prevent  a  misconception  and  a  further  ap- 
plication In  the  future,  we  have  considered 
it  proper  to  state  wbat  the  plaintiffs  are 
required  to  do  in  compliance  with  the  or- 
der. It  is  claimed  that,  the  case  having 
been  twice  tried,  the  defendant  is  fully  ap- 
prised of  the  uature  and  extent  of  the  de- 
mand against  it.  The  court  below  were 
of  the  opinion  that,  although  this  was  so, 
a  bill  of  particulars  would  facilitate  the 
trial.  This  we  think  is  evident,  as  it  will 
confine  the  range  of  proof  within  defined 
limits.  Besides,  without  a  bill  of  partic- 
ulars, there  Is  nothing  to  prevent  the 
plaintiffs  from  bringing  forward  new 
items,  not  embraced  in  the  former  trial, 
to  the  surprise  of  the  defendant.  No  costs 
will  be  allowed  either  party  In  this  mo- 
tion. 


HilODT  T.  ToBua. 

(Supreme  Court  of  MkHiigan.    April  17, 1891. ) 
Pabtixs  is  Bjbotiient— Joint  OccuPijroT. 
How.  SL  Mich.  I  7791,  reoulres  the  actual 
oocupant  to  be  made  defendant  In  ejectment  pro- 
ceedings.   In  an  action  against  a  wife  her  nus- 
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oand  tMtlfled  that  be  ooonpledthe  preaitaM  with 
her.  Beld,  that  there  was  a  Joint  occupancy  of 
the  premises,  req.niriDg  both  to  be  made  partie* 
defendant. 

Error  to  drentt  court,  InKtaam  cotinty. 
Jt.  i4.  ilfooteoiDei7,  for  appellant.  Park- 
inaon  <ft  Dajr.vir  appellee. 

McGrath,  J.  Tbls  is  ejectment  for  an 
ondivided  one-foartb  of  120  acres  of  land. 
Jacob  Haddy  died  intestatei  leaylns  tour 
cbildren;— plaintiff,  defendant,  and  two 
otbers, — and  this  farm.  Defendant  claimed 
title  under  a  deed  executed  by  Jacob  Bad- 
dy In  his  lite-time,  but  plaintiff  claimed 
tbat  tbe  deed,  although  executed  by  Ja- 
cob Uaddy  in  his  life-time,  was  by  blm  de> 
posited  In  tbe  bands  of  a  third  party,  to 
be  delivered  after  bis  death,  and  conse- 
quently nerer  passed  tbe  title.  H.  Toblaa 
was  sworn,  and  testified  that  be  was  de- 
fendant's husband;  tbat  bis  wife  claimed 
to  own  the  land  under  tbe  deed  from  Ja- 
cob Maddy;  tbat  be  did  not  claim  to  own 
It,  and  bad  notbins  tn  do  with  it  at  all, 
that  blmselt  and  defendant  and  their  fam- 
ily lived  on  the  farm ;  that  be  went  to  live 
opon  tbe  farm  before  tbe  death  of  Jacob 
Haddy, "  under  an  arrangement  wltb  Ja- 
cob Baddy;"  tbat  he  worked  tbe  land 
that  his  wife  had  the  deed  ol;  that  he 
claimed  tbe  right  to  work  it  bscause  bis 
wife  owned  it;  tbat  he  owned  60  acres  o( 
adjoining  land,  upon  whlcb  ha  lived  for 
some  14  years  before  he  moved  on  this 
land;  that  tbe  <iO  acres  was  his  home- 
stead; that  he  had  no  understanding 
with  his  wife  about  working  tbe  farm ; 
that  he  worked  it  because  it  was  hers; 
that  he  claimed  tbe  crops  as  bis,  and  took 
them,  and  did  Just  as  he  had  a  mind  to 
with  them.  No  further  testimony  appears 
In  the  record.  The  court  instructed  tbe 
Jury  that  tbe  casecould  not  be  maintained, 
because  of  non-Joinder  of  the  husband. 
This  presents  the  sole  question  in  the  case. 
It  is  contended  by  defendant's  counsel  that 
the  husband  should  have  been.  Joined  be- 
cause of  his  homestead  rights,  but  tbe 
record  does  not  disclose  any  claim  of 
homestead  rights.  Indeed,  it  appears 
Irom  the  testimony  that  the  hnsband  was 
tbe  owner  of  a  distinct  parcel  of  00  acres, 
which  be  bad  occupie«i  for  16  years,  and 
bad  claimed  tor  bis  homestead.  Tbe 
value  of  the  land  in  controvt^rsy  here  is 
not  given,  and  the  quantity  is  In  excess  of 
the  amount  exempted  by  statute  as  a 
homestead.  But  tbe  rule  requiring  the 
husband  to  be  made  a  party  defendant  In 
ejectment  proceedings  does  not  depend 
solely  upon  tbe  assertion  of  homestead 
rights.  The  statute  (Bow  St.  $  7791)  re- 
quires tbe  actual  occnpant  tu  be  made  de- 
fendant; and,  where  husband  and  wife 
occupy  premises  as  their  home,  the  domi- 
cile Is  tbat  of  both.  Neither  can  be  said 
to  be  in  tbe  occupation  to  the  exclusion 
of  the  other;  each  having  the  right  to  en- 
ter tlie  family  residence,  whichever  owns 
It.  Tiie  occupancy  is  therefore  Joint,  and 
not  severable,  and  both  should  be  made 

Sarties  defendant  under  the  statute, 
[odson  V.  Van  Fossen,  26  Mich.  6S;  Ben- 
ry  V.  Gregory,  29  Mich.  68,  69;  Bowe  v. 
Kellogg.  64  Mich.  206-20H,  19  N.  W.Bep.957; 
Cleaver  v.  Bigelow,  61  Mich.  47,  27  N.  W. 


Bep.  861.  Tbe  conrt  was  right  In  direct- 
ing a  verdict  for  tbe  defendant,  and  tbe 
Judgment  Is  affirmed,  with  costs.  The 
other  Justices  concurred. 


McGbaw  ▼.  DETBorr  Fbbb  Prbm  Co. 
{atipreme  Court  of  MieMgan.    April  17,  USt) 
LiBsi,— Wait  AoTioiri3LX. 
In  an  action  for  libel  the  declaration  stat- 
ed that  plaintiff,  amonf  others,  rented  of  a  corpo- 
ration a  stall  in  a  building  called  the  "Princes* 
Market"  for  the  sale  of  goods,  and  that  defend- 
ant nnblished  in  his  newspaper  the  following 
vnxa»:  "Tbe  Princess  market  is  not  a  howling 
sncoees.    At  no  time  were  there  mote  than  a 
doeen  people  in  the  market  on  Saturday  night.  ■* 
Betd,  that  the  language  was  not  libelous  as  di- 
reoted  against  plaintilt. 

Error  to  clrcalt  conrt,  Wayne  county. 

Ektward  S.  Once,  for  appellant.  John 
A.  Bell,  (DUsklnsott,  Thurber  A  Stevenaon, 
of  connsel.)  for  appellee. 

Morse,  .T.  October  11,  1886.  there  was 
published  In  tbe  Detroit  Free  Press,  a  news- 
paper pnblislied  by  tbe  defendant  company 
In  the  city  of  Detroit,  the  following  item : 
"The  Prinoeaa  market  is  not  a  howling 
success.  At  no  time  were  there  more  than 
a  dosen  people  in  tbe  market  on  Saturday 
night. "  Tbe  plalntllf  filed  hla  declaration 
in  the  Wayne  county  circuit  conrt,  alleg- 
ing m  substance  that  the  Princess  Prod- 
uce &  Commission  Ciompany,  a  corpora- 
tion, was  the  owner  of  a  large  frame 
bnllding  known  as  the  "Princess  Bink,"  ' 
situated  on  Blgb  street  west,  between  Seie- 
ond  and  Third  streets,  tn  Detroit,  and  bad 
converted  tbe  same  into  a  public  market 
for  tbe  sale  of  various  things  and  articles, 
naming  tbem,  and  various  other  articles 
for  bumon  consumption,  and  use  of  the 
pabllc  generally;  and  bad  divided  said 
building  Into  stalls  or  divisions,  to  be 
rented  out  to  persons  wishing  to  engage 
In  the  business  o(  buying  and  selling  goods 
in  said  market.  That  be,  on  tbe  21st  day 
of  August,  rented  one  of  tbe  stalls  in  said 
market  for  tbe  purpose  of  selling  tobacco, 
cigars,  and  various  other  articles  usually 
sold  in  9ucb  places,  and  at  great  cost  and 
expense  obtained  a  lease  of  said  stall  for 
five  years  from  tbe  month  of  March.  1867, 
which  was  of  the  value  of  f  1,000  per  year; 
and  also  at  great  cost  and  expense  fitted 
up  and  stocked  said  stall  for  tbe  purpose 
of  carrying  on  business  therein,  the  ex- 
pense of  purchasing  merchandise  for  tbe 
same  being  fSOO;  and  also  went  to  great 
cost  and  expense  in  building  up  his  said 
business  in  said  stall  and  market.  That 
his  business  bad  become  a  means  ot  great 
gains  and  profit,  and  his  said  stall,  by  rea- 
son of  its  favorable  location, and  tbe  g(»od 
name  tbat  the  said  market  bad  Justly  ob- 
tained, became,  and  was  the  resort  ot  a  ' 
great  man.r  persons  for  the  pnrpose  ot  pur- 
chasing all  desired  articles ;  and  plaintiff's 
stall  became  a  ta  vorita  and  desirable  place 
at  which  the  public  came  to  purchase  and 
trade  with  the  plnintilt;  so  tbat  the  plain- 
tlB  was  making  and  would  have  contin- 
ued to  make,  above  all  outlay  and  ex- 
pense, f  50  per  week.  Yet  tbe  defendant, 
knowing  all  this,  and  wickedly  and  ma- 
Uciuusly  intending  to  injure  the  said  plaln- 
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tin  In  his  aaid  baBlneas  end  trade,  and  to 
prevent  blm  from  making  any  gains  or 
profltB  tberdn,  did  compose  and  poblisb 
tbe  said  article.  "And  plaintiff  avers  that 
tbe  said  article  so  pobllsberi  by  tbe  said 
defendant  In  said  daily  newspaper  called 
the'TheDetroIt  Free  Press'  on  the  lltb 
day  of  October,  1886,  at  the  city  of  Detroit 
aforesaid,  was  in  every  particular  false, 
wicked,  and  malicious.  That  the  defend- 
ant well  knew  when  it  published  said  ar- 
ticle that  the  same  was  false.  That  the 
assertion  in  tbe  first  line  of  said  article, 
to-wit,  the  following.  'The  Princess  Mar- 
ket,* meant  tbe  said  market  lu  which 
plaintiff's  stall  is  located,  and  was  and 
Is  a  part  of,  alluded  to  by  thus  indicating 
the  said  Princess  market,  tbe  stall  busi- 
ness and  occupation  of  the  plaintiff  situ- 
ated therein;  and  also  th<^  farther  words 
in  said  first  line  and  sentence,  as  follows, 
'Is  not  a  howling  success.'  meant  and 
was  intended  to  mean  that  the  said  Prln- 
cetM  market  was  not  only  not  a  soccessful 
business  undertaking,  and  a  proper  and 
suitable  place  at  which  to  trade  and  buy 
all  kinds  of  food,  provisions,  cigars,  can- 
dles, toba<-coB, school  books,  papers,  pens. 
Ink,  etc.,  but  the  said  language  also  re- 
ferred to  tbe  said  business  and  trade  of 
plaintiff  in  the  said  market;  and  further 
that  the  said  word 'bowling,' placed  be- 
fore the  word  '  success,'  in  said  first  sen- 
tence of  said  article,  was  so  placed  there 
by  the  defendant  for  the  purpose  of  con- 
veying the  Idea  of  a  slur  and  a  sense  of  re- 
proach and  slander  to  the  minds  of  tbe 
public  In  genera.!,  and  to  the  readers  of 
said  paper,  and  any  and  all  persons  trad- 
ing and  about  to  trade  in  said  market 
and  at  plaintiff's  said  stall,  and  that  the 
said  market  was  an  utter  and  entire  fail- 
nre.  as  well  as  plaintiff's  said  business, 
and  that  tbe  said  market  and  all  tbe 
efforts  of  plaintiff  to  establish  and  bolld 
up  in  the  said  market  a  business  therein, 
were  wholly  without  avail,  and  that  the 
said  market  and  plaintiff's  business  did 
not  receive  and  was  not  worthy  to  receive 
any  patronage  or  support  from  the  pub- 
lic, and  that  all  tbe  good  opinion,  name, 
fame,  and  credit  so  justly  acquired  and 
obtained  'of  said  market  and  said  plain- 
tiff's business  therein,  as  aforesaid,  were 
wboUy  false,  unfounded,  and  a  subterfuge 
to  deceive  the  public.  And  plaintiff  fur- 
ther avers  that  the  said  sentence  and 
clause  in  said  article,  to  the  language  fol- 
lowing, to-wlt:  'At  no  time  were  there 
more  than  a  doien  people  in  tbe  market 
Saturday  night,'— rnferred  to  and  meant 
tbe  Princess  market,  and  tbe  said  stall 
and  business  of  the  plaintiff  therein.  And 
the  '  Saturday  nigbt '  mentioned  therein 
meant  tbe  Saturday  nigbt  of  October  0th, 
1N86.  That  tbe  said  sentence  and  clause  in 
said  article  was  false  and  nntrue  in  every 
particular.  That  wherein,  in  said  last 
sentence,  it  is  stated  that  'at  no  time 
were  there  more  than  a  doien  people  in 
tbe  market  ou  Saturday  nigbt,'  plaintiff 
avers  that  instt«d  of  tbe  statement  being 
trqe  as  to  the  number  of  people  at  any 
time  In  tbe  said  market,  there  were  at  do 
time  less  than  threebnndred  people  in  said 
market,  who  bad  come  there  for  the  pur- 


pose of  trading  therein,  and  to  buy  goods 
of  all  kinds  kept  there  for  sale  by  platntlft 
herein.  Plaintiff  therefore  avers  that  said 
last  sentence  was  falsely,  maliciously,  and 
wickedly  composed  and  'published  by  tbe 
defendant  for  the  purpose  of  discourag- 
ing, hindering,  and  preventing  people  and 
the  public  generallyfrom  resorting  thither 
to  trade  and  purchase  goods  and  wares, 
and  to  injure,  wrong,  oppress,  and  ruin 
blm  In  bis  said  business  In  tbe  said  market 
by  causing  the  people  to  believe,  and  to 
think  that  the  said  market  was  not  a  place 
where  it  was  proper,  safe,  or  advan- 
tageous to  trade  and  to  purchase  goods, 
provisions,  wares,  and  memhandise  kept 
there  for  sale,  and  especially  by  tbe  plain- 
tiff; and  that  the  publication  of  tbe  said 
sentence  and  clause  bad  the  effect  upon 
and  with  tbe  public  of  causing  a  false 
Imprrasion  and  opinion  to  get  abroad 
that  the  said  market  was  not  a  proper  or 
suitable  place  at  which  to  resort  for  the 
purposes  above  stated,  and  was  not  and 
ought  not  to  be  patronised  by  tbe  public. 
And  further  alleging  thatby  means  of  such 
false  publication  the  plaintiff  had  been 
greatly  damaged  in  his  said  baslness,  and, 
because  tbe  public  believed  It  to  be  true, 
they  stopped  buying  or  trading  at  the 
said  market  and  at  plaintiff's  stall  therein, 
which  resulted  in  a  great  loss  to  plaintiff 
la  his  said  business,  to-wit,  a  loss  of  f  100 
per  week  in  his  profits ;  and  that  he  was 
also  damaged  in  his  leasehold  in  said 
market.  to-wIt,  a  loss  of  fl,000  per  year. 
To  this  declaration  the  defendant  de- 
murred as  follows :  "  And  the  said  defend- 
ant says  that  the  said  declaration  is  not 
snffldent  in  law.  (Ij  Because  the  words 
complained  of,  as  set  forth  in  said  declara- 
tion, are  not,  in  their  natural  and  ordi- 
nary signification,  libelous  as  respects  said 
plaintiff.  (2)  Because  there  are  no  mat- 
ters of  inducement  or  extrinsic  facts  set  up 
in  said  declaration  to  warrant  ttn  exten- 
sion of  the  meaning  of  tbe  alleged  libelous 
words  beyond  wbat  theynaturally  imply. 

(5)  Because  tbe  alleged  matters  of  Induce- 
ment or  extrinsic  facts  set  up  in  said  dec- 
laration are  not  supported  by  any  war- 
ranted Innuendo  suiBcient  with  such  In- 
ducement to  give  tbe  said  plaintiff  a  right 
of  action.  (4)  Because  tbe  alleged  libel- 
ous words  complained  of  are  incapable 
of  tbe  meaning  attached  to  them  by  the 
averments  contained  in  said  declaration. 

(6)  Because  the  declaration  is  In  other  re- 
spects uncertain.  Informal,  and  InsufB- 
cient."  The  court  below  sustained  the 
demurrer  and  rendered  Judgment  for  the 
defendant.  This  action  Is  assigned  as  er- 
ror. 

It  is  apparent  that,  if  the  plaintiff  has  a 
cause  of  action  against  the  defendant  be- 
cause of  the  publication  of  this  item,  then 
every  other  stall-keeper  or  (lerson  con- 
nected in  business  with  said  Princess  mar- 
ket also  has  a  cause  of  action  growing 
out  of  the  same  publication.  The  plain- 
tiff's counsel,  in  his  brief,  admits  that  the 
first  ground  of  demurrer  is  taken  entirely 
separate,  and  as  a  distinct  proposition  is 
maintainable;  hnt  claims  that  it  tbe  mar- 
ket was  injured  by  tbe  publication,  be  was 
also  injured,  bis  business  bdng  a  part  of 
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the  said  market.  We  bardly  tbink  tbat 
the  market  could  have  been  Injured  by  thia 
item.  It  ia  not  easy  to  perceive  wby  tba 
pablisbed  fact  or  untruth  that  but  few  per> 
sons  attended  the  market  on  any  certain 
night  could  injure  the  persons  selling 
guode  therein.  But  at  any  rate  this  ap- 
parently harmlese  item  cannot  be  tortured 
by  Inducement,  innnendo,  or  proof  Into  a 
libel  against  the  plaintiff  or  bis  business. 
"An  innnuendo  helps  nothing,  unless  the 
words  to  which  It  Is  applied  have  a  vlo- 
lent  presumption  of  the  innuendo. "  Ccui- 
tleman  t.  Hobbs,  Cro.  £iic.  428.  Nor  can 
words  be  proved  to  have  an  entirely  differ- 
ent  meaning  from  tbelr  plain  Import,  ex- 
cept perhaps  in  cases  where  they  can  be 
sbown  to  have  been  spoken  or  written 
ironically.  If  this  item  can  be  considered 
a  libel  at  all  it  is  a  libel  of  a  thing,  to-wlt, 
the  Princess  market.  The  plaintitt  wa« 
not  tbe  owner  of  tbe  thing.  He  only  had 
a  place  within  it,  in  common  with  a  large 
number  of  otber.  persons.  And,  although 
tbe  declaratloa  alleges  malloe  In  the  pub- 
lication of  the  article  as  against  him  and 
bis  business,  and  avers  special  damage  re- 
sulting, therefrom,  we  tbink  the  language 
cannot  be  construed  as  specially  referring 
to  the  plaintiff  or  his  bnsiness.  Nor  can 
the  item  be  considered  as  a  reflection  upon 
a  class  to  which  the  plaintiff  belongs.  It 
Is  simply  a  statement  that  the  market 
was  not  a  success  In  the  matter  of  tbe  at- 
tendence  of  the  public  upon  it.  It  is  difll>- 
cult  to  perceive  bow  it  conld  be  proven 
tba  t  this  simple  item  was  aimed  specially 
and  maliclooslyat  the  plaintitt  or  his  busi- 
ness; and  malice  must  be  shown  in  such 
a  case  against  tbe  plaintitt,  as  a  thing  has 
no  Tights,  and  no  wrong  can  be  done  to 
it,  and  language  which  merely  coocems 
and  affects  a  thing  cannot  be  actionable 
per  Be.  Nothing  in  the  article  shows  any 
reference  to  tbe  plaintiff,  nor  can  any  in- 
ducement or  innnendo  in  tbe  declaratloa 
help  It,  by  enlarging  Its  meaning  or  mak- 
ing such  meaning  specific  as  to  plaintitf. 
If  the  words  used  are  not  capable  of  bear- 
ing a  speolflc  application  to  plaintiff  it 
is  the  duty  of  the  court  to  stop  the  case 
before  it  reaches  the  jury.  Nor  can  It  be 
considered  a  libel  opon  plaintiff's  bnsiness. 
Nothing  is  said  in  derogation  of  the  place 
wbere  the  market  is  held,  nor  of  Its  accom- 
modations or  its  suitability  as  a  marlcet, 
nor  of  tbe  quality  of  the  goods  there 
ottered  for  sate.  The  only  thing,  as  before 
said,  is  a  statement  that  the  market  was 
not  a  success  because  but  about  a  dosen 
persons  attended  it  on  a  certain  Saturday 
nigiit.  We  cannot .  possibly  concetve  bow 
tbe  plaintitt  could  have  been  injured  by 
this  publication;  but.  If  be  was,  there  Is 
no  possible  warrant  in  the  language  need 
that  it  was  malielonsly  directed  against 
him.  And  we  cau  find  no  adjudicated  case 
tending  In  the  slightest  to  support  tbe 
proposition  of  the  plaintitf  that  be  onght 
to  have  been  permitted  to  go  to  a  jury 
upon  the  pnbllcatlDn  and  his  declaration 
thereon.  Tbe  jndgmeat  is  affirmed,  with 
costs. 

LoNct,  J.,  did  not  (rit.    The  other  Jus- 
tices concurred. 


MOBUCT  r.  LiTEBFOOI.  ft  LONDOM  &  GlX>BB 

Ins.  Co. 

(Supreme  Court  of  MiOiigan.   April  17, 1891.) 

Fnoc  Imscbabob  —  Flsasiko  —  Fostbitdrb — 
Waivsb— Fbadb— Vbbdiot. 

1.  A  poUoy  provided  for  arbitration  as  to  the 
amount  of  loss,  and  gave  the  Insurer  the  right  to 
take  the  property  insured  at  the  value  fixed  by 
the  arbitrators.  The  assured,  after  agreeing  to 
arbitration,  revoked  the  mbmiiwion,  and  declined 
to  be  bound.  He  then  had  the  goods  appraised, 
and  sold  them.    Held  a  forfeiture  of  the  polioy. 

a.  Under  Circuit  Court  Rule  Mioh.  lOi,  re- 
Quiring  declarations  on  policies  to  set  forth  only 
the  dates  and  amounts  thereof,  inremiums  paid, 
risk  insured,  and  loss,  and  allowing  proof  to  be 
made  in  the  same  way  as  if  the  polioy  were  set 
forth  ia  full,  a  tall  are  to  submit  to  arbitration, 
as  required  by  the  polior,  may  be  proved  as  a 
defense  under  the  general  issue  wiuiont  nottoe, 
although  such  provision  was  not  deolared  on 
either  verbaMm  or  In  legal  effect. ' 

8.  Where  the  insurance  company,  two  months 
after  the  submission  was  revoked,  procured  the 
examination  of  the  assured  according  to  the  terms 
of  the  policy,  this  was  a  waiver  of  the  forfeiture. 

i.  Where  the  only  evidence  as  to  the  amount 
of  the  loss  consisted  of  the  two  appraisals,— one 
by  the  arbitrators,  and  one  ordeiea  by  plalntilt 
before  selling  .the  goods,— the  jury  were  bound 
to  adopt  one  or  the  other,  and  a  verdict  inoonaist- 
emt  with  either  should  have  been  set  aside'. 

6.  Where  the  assured,  in  bis  final  proofs  of 
leas,  adopted,  item  for  item,  the  valuation  at  the 
arbitrators,  he  waa  bound  thereby,  in  Oie  ah- 
senoe  of  fraud. 

0.  An  Instruction  that  "proof  of  fraud  should 
be  of  such  a  character  as  to  be  inconsistent  with 
any  oUier  view  than  that  the  assured  was  guilty 
of  fraud, "  is  erroneous,  as  reauiring  fraud  to  be 
established  beyond  a  reaaonable  doubt,  and  the 
error  is  not  oared  by  a  farther  charge  that  they 
"alioald  •  deal  with  that  question  predaely  as 
with  any  otiier  question  of  fact,  vieiwing  it  rea- 
sonably, weighing  it  and  aotlng  upon  it  upon  tbe 
same  testimony,  and  using  the  same  reason  in 
arriving  at  results  as  upon  any  other  branch  of 
the  case." 

7.  Although  the  plaintifPs  evidence  makes 
out  no  cause  of  action,  the  court  is  not  bound,  at 
tbe  oonolnslon  thereof,  to  direct  a  vardiot  for  de- 
fendant, when  the  latter  fails  to  annowiwn  that 
he  will  rest  upon  plaintiff's  sliowing. 

Error  to  circuit  court,  Saginaw  connty. 

Action  by  Oeurge  W.  Morley  against 
the  Liverpool,  London  ft  Globe  Insurance 
Company,  on  a  policy  of  insurance.  Clr- 
cnit  Court  Rule  Micb.  No.  104,  provides 
That  "in  order  to  avoid  needless  prolixity, 
inasmuch  as  policies  of  Insurance  are  gen- 
erally issued  npoo  printed  forms,  of  tbe 
contents  of  wblch  tbe  companies  Issuing 
them  are  fully  advised,  it  shall  not  be  nec- 
essary hereafter,  in  declaring  npon  such 
policies,  to  set  forth  specifically  any  more 
than  the  date  and  amount  of  tbe  policy, 
the  premiums  paid  or  to  be  paid,  tbe  prop- 
erty or  risk  Insured,  and  the  loss;  and  up- 
on the  trial  proofs  may  be  made  In  the 
same  way  as  it  tbe  declaration  had  set 
forth  the  policy  in  fall. " 

WismrJk  Draper,  tor  appellant.  William 
O.  Oage,  for  appellee. 

Grant,  J.  Plaintiff's  assignor,  Joseph 
M.  Lenhoff,  was  engaged  in  the  clntblng 
business  In  East  Saginaw  In  Februarv, 
1887.  His  stock  was  Insured  to  the 
araoont  of  fIS.OOO  In  seven  comi>anles,  of 
whieb  the  defendant  wus  one,  having  a 
poU«jr  of  f  2,000.    A  fire  oocnrred  ia  tbe 
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■tore  Fttbroary  18th,  reflolting  in  a  total 
d«Btractioa  of  part  u(  the  stock,  and  dam- 
age  to  the  reat.  Among  the  pruTlslona  of 
this. policy  are  the  following:  "AUfrand 
or  attempt  at  fraad,  by  false  aweariug  or 
otherwise,  shall  canae  a  forfettnre  of  all 
claims  on  this  company  under  this  policy. " 
"When  property  Is  damaged,  the  assured 
shall  forthwith  cause  it  to  be  put  in  order, 
assorting  and  arranging  the  rarloas  ar> 
tlcliis  according  to  their  kinds,  separating 
the  damaged  from  tbe  nndamuged,  and 
shall  cause  an  inrentoiy  to  be  made  and 
furnished  to  the  company  of  the  whole, 
naming  the  quantity,  quality,  and  cost  of 
each  article.  The  amount  of  sound  value, 
and  of  the  loss  or  damage,  shall  be  deter- 
mined by  agreement  between  the  company 
and  the  assured ;  but  if  at  any  time  difter> 
ences  shall  arise  as  to  the  amount  of  any 
loss  or  damage,  or  as  to  any  question, 
matter,  or  thing  concerning  or  arising  out 
of  this  insurance,  every  such  difference 
shall,  at  the  written  request  of  either 
party,  be  submitted,  at  equal  expense  of 
the  parties,  to  competent  and  impartial 
persons,  one  to  be  cbosen  by  each  party, 
and  the  two  so  chosen  sball  select  an  um- 
pire to  act  with  them  in  case  of  their  dis- 
agreement; and  the  award,  in  writing,  of 
any  two  of  them  shall  be  binding  and  con- 
clusive as  to  the  amount  of  such  loss  oe 
damage,  or  as  to  any  question,  matter,  or 
thing,  so  submitted,  bnt  shall  not  decide 
the  liability  of  this  company;  and  until 
anch  proofa,  declarations,  and  certificates 
are  produced  and  examinations  and  ap- 
praisals permitted  the  loss  shall  not  be 
payable.  There  can  be  no  abandonment 
to  the  company  of  the  property  insured, 
bnt  the  company  reserve  the  right  to  take 
the  whole,  or  any  part  thereof,  at  Its  ap- 
praised raloe:  and,  provided  further,  that 
it  sball  be  optional  with  the  company  to 
repair,  rebuild,  replace,  or  restore  the 
property  lost  or  damaged  within  a  reason- 
able time,  giving  notice  of  their  intention 
BO  to  do  within  thirty  days  after  the  re- 
ceipt of  the  proofs  herein  required. "  " The 
assured  sbaU,  if  required,  submit  to  an  ex- 
amination or  examinations  under  oath  by 
any  person  appointed  by  the  company- " 
"  It  is  furthermore  expressly  provided  and 
motually  agreed  that  no  suit  or  action 
against  this  company  for  the  recovery  of 
any  claim  by  virtue  of  this  policy  shall  be 
sustainable  In  any  court  of  law  or  chan- 
cery until  after  an  award  shall  have  been 
obtained  fixing  the  amount  of  such  claim 
in  the  manner  above  provided."  Two 
days  alter  the  fire  the  adlnatera  for  the 
several  companies  met  to  investigate  the 
loss.  Being  unable  to  agree,  the  adjust- 
ers made  oral  requests  for  arbitration. 
To  this  Lenhoff  assented,  and  March  8th 
an  agreement  for  submission  was  duly  ex- 
eeoted  by  him  and  the  companies  interest, 
ed.  The  parties  agreed  upon  were  Carl 
Heavenrich  and  Fred  Osbom.  with  one 
James  C.  Mercer  as  umpire  in  case  of  their 
disagreement.  This  agreement  had  the 
following  clause:  "It  Is  understood  and 
agreed  that  the  appraisers  are  not  to  take 
into  account  or  to  consider  the  question 
of  merchandise  totally  consumed."  On 
tbe  same  day  the  appraisers  accepted  and 
qualifled  by  taking  the  proper  oath.  They 


completed  their  work  on  the  10th,  and 
agreed  without  any  intervention  of  the 
umpire.  The  award  was  written  out  and 
ready  lor  signatures  on  March  10th.  Mr. 
Osbom  signed  the  award;  Mr.  Heaven- 
rich,  under  tbe  direction  of  LenhoB,  re- 
fused to  sign.  They  found  the  value  of  tbe 
goods  before  the  fire  to  be  f 6,890.88,  and 
the  damage  to  be  14,868.11.  This  did  not 
include  the  goods  totally  destroyed.  On 
the  same  day  plaintiff's  assignor,  nnder 
tbe  advice  of  his  counsel,  revoked  the  arbi- 
tration in  writing,  in  which  he  said  to  the 
defendant  and  the  other  insurance  com- 
panies: "I  have  elected,  and  do  hereby 
elect,  to  cancel,  annul,  and  revoke  the 
same,  and  I  decline  to  proceed  with  or  be 
bound  thereby. "  The  reason  for  this  revo- 
cation as  given  by  bis  attorney  upon  tbe 
trial  was  that  the  agreement  for  arbitra- 
tion did  not  embrace  tbe  whole  contro- 
versy, but  involved  only  the  damage  to 
the  goods  injured,  and  not  the  damage  re- 
sulting from  those  totally  destroyed.  No 
such  reason,  however,  was  given  to  the 
defendant,  and  no  request  was  then  made 
by  Lenbotf  for  any  auch  submission. 
March  17th  LenbotI  submitted  his  proofs 
of  loss  to  the  defendant.  April  2d  defend- 
ant wrote  Lenboft,  notifying  him  that  the 
proofs  were  insufllcient,  and  not  in  accord- 
ance with  the  terms  of  the  policy.  May 
2d  Lenbotf  submitted  his  second  proots  of 
loss,  duly  verified,  in  which  he  adopted, 
item  by  item,  the  valuation  agreed  upon 
by  the  arbitrators.  Immediately  after 
serving  his  notice  of  revocation  upon  the 
companies  he  procured  an  appraisal  to  l>e 
made  by  two  men,  and  proceeded  at  once 
to  sell  the  goods,  all  of  which  he  sold  be- 
fore July  4th.  May  IHth  defendant,  by  let- 
ter, notified  Lenboff  that  be  was  required 
to  submit  to  an  examination  under  oath 
by  Mr.  C.  8.  Draper,  at  hie  ofllce  In  East 
Saginaw,  on  May  2&th,  touching  his  loss 
by  fire,  and  the  liability  of  defendant  un- 
der its  policy.  Lenboff  appeared,  and  sub- 
mitted to  such  examination.  August  6th 
Lenholt  wrote  defendant  as  foUows: 
"Liverpool,  London  ft  Globe  Insurance 
Company--Gentlemen:  On  May  36th  last, 
at  your  request  and  that  of  other  com- 
panies which  have  written  upon  my  stock, 
I  submitted  to  an  examination,  and  pro- 
duced before  the  agents  and  attorneys 
who  conducted  tbe  same  tor  the  insurance 
companies  such  of  my  books  and  papers 
as  were  called  for.  At  the  conclusion  of 
that  examination  I  was  informed  by  your 
attorney  that  an  early  answer  wonld  be 
given  me  as  to  the  course  the  several  com- 
panies proposed  to  pursue,  since  which 
time  I  have  heard  nothing  from  yon.  For 
the  purpose  of  arriving  at  a  speedy  settle- 
ment of  my  claim,  I  hereby  offer  to  submit 
the  question  of  my  loss  and  damage  under 
your  policy  number  996  to  arbitration, 
and  I  request  that  said  arbitration  be  en- 
tered into  pursuant  to  the  terms  and  con- 
ditions of  said  policy.  Please  favor  me 
with  an  eariy  reply,  and  oblige.  Tours, 
truly,  J.  M.  Lbnhoff.  "  To  this  letter  de- 
fendant replied  as  follows:  "East  Sag- 
inaw, Mich.,  Aug.  17,  '87.  J.  M.  Lenbotf, 
Esq.— Dear  Sir:  In  reply  to  your  oRer  to 
the  several  insurance  companies  having 
policies  on  your  stock  of  clothing,  etc,  !•> 
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cratly  destroyed  by  Bra,  to  arbitrate  tbe 
qnestlon  of  liability  and  amount  of  loss, 
etc.,  we,  as  attorneys  for  the  companies, 
Inform  you  that  they  decline  to  do  so. 
Your  having  assigned  your  claims  to  a 
trustee,  as  we  are  informed,  would  render 
an  arbitration  somewhat  uncertain. 
This,  with  other  reasons  not  necessary  to 
meotlnu,  leads  the  several  companies  to 
the  coiieluBlon  that  the  differences  be- 
tween yon  and  them  had  better  be  settled 
In  the  court  of  law  than  otherwise. 
Yours,  etc.,  Wibnkb  &  Draper."  This 
closed  all  communication  and  correspond- 
ence between  the  parties,  and  thereupon 
the  plaintiff,  to  whom  Lenhotf  had  as- 
signed the  policy  April  5th,  brought  this 
suit.  The  declaration  did  not  set  forth 
the  policy  In  full,  but  only  its  tenor  and 
effect,  giving  Its  date  and  number,  and 
allegiog  the  loss.  It  made  no  reference  to 
any  of  the  terms  and  conditions  of  tbe 
policy  above  set  forth.  The  plea  was  the 
general  Issue,  with  notice  that  Lenhotf 
bad  made  false  statements  as  to  the  goods 
which  he  claimed  were  entirely  destroyed 
by  the  flra,  and  as  to  the  amount  and  val- 
ue thereof,  with  Intent  to  defraud  the  de- 
fendant, and  that  said  policy  was  there- 
fore void.  Two  appraisals  were  intro- 
duced in  evidence,— that  of  the  arbitrators 
above  given,  and  that  of  the  two  persons 
employed  by  Lenhotf,  who  appraised  the 
original  value  of  tbe  goods  not  totally  de- 
stroyed at  96.712.18.  Tbe  Jury  found  tbe 
value  of  the  goods  totally  destroyed  to  be 
96,110.  and  tbe  sound  value  of  the  goods 
not  totally  destroyed  to  have  been  f6,Sl>0. 
The  lowest  damage  to  the  latter  under 
the  evidence  and  charge  of  the  court  was 
94.868.11.  The  least  total  loss,  therefore, 
should  have  been  99,968.11,  of  which  the 
defendant's  share  would  have  been  two- 
thirteenths,  or  91|6S3,  with  three  years'  In- 
terest to  be  added.  But  the  Jury  found  a 
verdict  In  favor  of  tbe  plaintiff  for  but 
9961.29,— a  verdict  inconsistent  with  thdr 
special  Undlnga  and  the  evidence. 

1.  When  the  plaintiff  had  rested  his  case, 
defendant's  counsel  moved  the  court  to 
direct  a  verdict  for  the  defendant  upon  the 
ground  that  the  suit  was  prematurely 
brought  under  the  plaintiff's  own  show- 
ing, no  award  having  been  made  as  pro- 
vided in  the  policy.  The  court  denied  the 
motion,  and  one  ground  for  his  ruling  ap- 
pears to  have  been  that  no  notice  of  this 
defense  had  been  attached  to  the  plea. 
Defendant  then  asked  leave  to  amend, 
which  tbe  court  denied.  While  the  ruling 
of  the  court  denying  the  motion  was  cor- 
rect for  reasons  to  be  hereinafter  stated, 
we  think  that  these  specific  rulings  were 
erroneous.  If  any  notice  bad  been  neces- 
sary, the  amendment  sbould  have  been  al- 
lowed. But  tbe  precise  point  was  put  in 
issue  by  the  declaration  and  the  plea,  un- 
der areult  Court  Rule  No.  104.  While  un- 
der  this  rule  the  policy  need  not  have  been 
set  forth  In  hisc  verba,  or  according  to  its 
legal  effect,  yet  the  rule  of  evidence  was 
not  changed,  and  proofs  must  be  made  In 
the  same  way  as  if  tbe  declaration  had  set 
forth  the  policy  in  full.  When  the  declara- 
tion is  upon  a  written  contract  under  a 
plea  of  the  general  issue,  the  defendant 
may   show,   upon   cross-examination   of 


I^aintltt'B  witnesses  or  otherwise,  a  non- 
compliance with  any  of  tbe  conditions  of 
the  contract  which  will  defeat  recovery. 
We  are  not  to  be  understood  as  holding 
that  under  such  cireumstances  it  is  tbe 
duty  of  the  trial  Judge  to  charge  the  Jury 
as  requested.  The  trial  ]udge  is  under  no 
obligation  to  charge  the  Jury  until  both 
parties  have  rested,  and  announced  tbe 
testimony  as  closed.  Tbe  d^endant  may, 
if  he  chooses,  rest  upon  the  plaintiff's 
showing.  Until  he  has  so  announced  to 
the  court  be  is  not  In  position  to  legally 
insist  upon  Instrnctlon  to  the  lary. 

2.  The  Judge  charged  tbe  Jury  that "  the 
defendant  and  Its  adjuster  appeared  to 
have  (Msquiesced  in  the  right  of  Mr.Lentaoff 
at  that  time  to  revoke  this  submission  to 
arbitration."  This  was  error,  but  harm- 
less, because,  voder  the  authorities,  the 
company's  right  to  Insist  upon  that  as 
a  defense  had  been  waived.  The  plaintiff 
and  defendant,  by  this  agreement  to  ar- 
bitrate the  damag^e  to  the  goods  which 
could  be  identified,  had  waived  any  other 
arbitration  and  award  provided  for  by 
the  policy.  By  his  revocation  theplalntiff 
violated  bis  agreement,  and  lost  his  right 
to  sue  upon  the  policy,  which  could  only 
be  regained  by  a  seasonable  olfer  to  8al>- 
rait  the  amount  of  damages  to  arbitration. 
His  offer  of  August  eth  came  too  late.  He 
bad  disposed  of  the  goods.  Hs  had  de- 
prived the  defendant  of  the  valuable  right 
provided  by  the  policy  to  take  them  at  the 
appraisal.  Tbe  silence  of  defendant's  ad- 
juster at  the  time  did  not  constitate  an 
acquiescence  in  tbe  revocation.  Aftertbat 
defendant  was  not  called  upon  to  speak  or 
act  until  some  affirmative  action  was 
taken  by  plaintiff.  This  is  clearly  within 
tbe  principle  of  Chippewa  Lumber  Co.  v. 
Phenix  Insurance  Co.,  80  Mich.  116, 44  N. 
W.  Rep.  1066.  But  more  than  two  months 
after  this  revocation  defendant  demanded 
of  plaintiff  that  he  submit  to  an  examina- 
tion under  oath.  Seeabovelettere  of  May 
18th  and  August  6tb.  By  so  doing  defend- 
ant subjected  the  plaintiff  to  additional 
costs  and  expense.  This  conduct  was  en- 
tirely inconsistent  with  the  idea  that  de- 
fendant insisted  upon  this  forteltnre.  This 
is  dlrectiy  within  tbe  rule  in  Martbinson  v. 
Insurance  Co.,  64  Mich.  872,  888,  81  N.  W. 
Rep.  291 ;  Titus  v.  Insurance  Co.,  81  N.  Y. 
41U.  418. 

8.  Plaintiff's  assignor  submitted  the  sec- 
ond proofs  of  loss  with  a  full  knowledge 
of  the  value  of  the  goods  which  were  not 
totally  destroyed.  He  had  tbe  itemised 
appraisal  of  the  arbltratora.  He  had  also 
the  appraisal  of  his  own  ex  parte  apprals- 
era.  If  there  was  any  mistake  or  fraud— 
which  upon  this  record  he  does  not  appear 
to  claim— he  tben  knew  It.  He  chose  to 
adopt  under  his  oath  tbe  appraisal  made 
by  the  arbltratora.  In  which  appeared 
every  article  of  goods,  and  tbe  amount  of 
the  damage  thereto.  In  the  absence  of 
fraud  or  mistake,  this  was  binding  upon 
him,  and  the  dreult  court  should  have  so 
Instructed  tbe  Jury. 

4.  The  court  Instructed  tbe  Jury  that 
"proof  of  fraud  should  be  of  such  a  charac- 
ter as  to  be  incouslsteut  with  any  other 
view  than  that  Mr.  Lenhotf  was  guilty  of 
fraud. "    This  was  error.    It  was  in  effect 
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saying  to  them  that  defendant  mnat  ea- 
tabllah  fraud  beyond  a  reaaonable  donbt. 
Itrannot  be  said  that  his  furtherinatruo- 
tioii  that  they  "Bhonld  deal  with  thatquea- 
tiOD  prectedy  as  with  any  other  qneatlon 
of  fact,  viewing  it  reasonably,  weighing  It 
and  anting  upon  It  upon  the  same  testi- 
mony, and  using  the  same  reason  In  arrlv- 
ing  at  results  as  you  do  upon  any  other 
branch  of  the  case, "  modified  this  charge. 
The  court  had  previonslysald  to  the  Jury: 
"The  burdeo  of  proof  is  upon  the  party 
who all(>Kes  fraud  tomalcethesame clearly 
and  BatlHfactorilv  appear  to  yon. "  This 
was  correct,  and  was  as  strong  a  state- 
ment of  the  rule  as  plaintiff  was  endtied 
to.  If  the  charge  had  stopped  with  this 
statement,  no  error  would  have  been  com- 
mitted. 

6.  The  circuit  court  charged  the  Jury  as 
follows:  "The  only  proof  in  the  case  as  to 
the  value  ol  the  goods  not  totally  con- 
sumed which  remained  capable  of  being 
appraised  is  embraced  in  this  appraisal  of 
Osbom  and  Heavenrlch,  adopted  in  the 
final  proofs  o(  loss,  or  in  the  appraisal 
made  by  Mr.  Young  and  Mr.  Bendlt.  It 
is  for  yx>n  to  pass  between  the  two, and  to 
adopt  that  which,  in  view  of  the  history 
of  the  case,  and  the  acts  of  the  parties, 
and  the  method  In  which  it  was  made, 
gives  you  the  best  assurance  that,  it  rep- 
resents the  true  and  actual  value  of  those 
icoods  thus  submitted  to  appraisal."  Un- 
der this  charge  the  only  verdict  which  the 
Jury  could  render  in  favor  of  plaintiff  would 
have  been  one  for  at  least  91,533,  with 
three  years'  interest.  The  Jury  evidently 
ignored  the  charge  of  the  court  and  the 
evidence  in  the  case,  and  agreed  upon  a 
compromise  verdict  outside  the  evidence. 
Such  verdicts  cannot  and  ought  not  to 
stand.  Juries  are  sworn  todecide  accord- 
lug  to  the  law  and  the  evidence.  When- 
ever they  disregarded  either  or  both, 
courts  should  promptly  set  them  aside 
upon  the  motion  of  either  party,  it  not 
upon  their  own  motion.  Suitors  bring 
their  cases  into  court  to  be  determined  In 
accordance  with  the  facts  and  their  legal 
rights.  Any  other  disposition  of  their 
cases  Is  contrary  to  law  and  Justice.  Such 
illegal  conduct  Injurors  should  be  prompt- 
ly rebuked  by  the  trial  courts  by  setting 
aside  the  verdict.  Judgment  Is  reversed, 
with  the  costs  of  this  court,  and  a  new 
trial  ordered. 

L.ONU,  J.,  did  not  sit.  The  other  Justices 
concurred. 


Dodge  v.  Nobthrop. 

(Supreme  Court  of  Michigan.    April  17, 1891.) 

Btu,  or  Rbvuw— WH1.T  ConariTUTES— Jobisdio- 

TIOX  OF  BVPBBIOX  CODBT. 

1.  A  UU  a»king  that  s  foreclosnre  decree  b« 
partially  annulled  on  aooount  of  fraud  in  proour- 
ing  It,  bat  that  the  tale  of  lands  already  made  be 
ratified,  and  time  allowed  for  payment  of  a  bal- 
ance due,  Is  a  bill  of  review. 

0.  The  superior  court  of  Orand  Rapids  has 
no  jurisdiction  to  modify  a  decree  of  the  circuit 
conrt  of  Kent  oounty,  a  court  of  concurrent  ju- 
riadlotion,  and  a.  bill,  of  review  tor  that  purpose 
was  properly  alsmlssed. 


Appeal  from  superior  court  of  Onmd 
Rapids. in  chancery;  Edwin  A.  Borlin- 
OAHC,  Judge. 

Frank  L.  Carpenter,  for  appellant.  FfU- 
lasB  A  Swartbovt,  (iiitebell  J.  Smiley,  of 
counsel,)  for  appellee. 

Grant,  J.  The  bill  in  this  cause  was 
filed  August  9, 1890.  Its  object  Is  the  par- 
tial annulment  of  a  foreclosure  decree  ren- 
dered In  the  circuit  court  for  the  county 
of  Kent,  September  28.  1884.  The  bill  Is 
not  verified,  and  Is  only  signed  by  the 
complainant  through  his  solicitor.  It  al- 
leges that  the  foreclosure  decree  was  void, 
because  (1)  the  defendant  practiced  fraud 
and  dishonesty  in  that  suit;  (2)  the  affi- 
davits for  the  order  of  publication  were 
Insufilcient ;  (S)  order  of  publication  does 
not  purport  to  have  been  made  by  an 
officer  having  Jurisdiction;  (4)  proof  of 
publication  was  not  sufHcient;  (5)  notice 
of  sale  was  not  sufficient;  (6)  defendant 
falsely  stated  the  amount  due,  and  ob- 
tained the  decree  too  large.  The  bill  con- 
tains no  statement  ol  lactsasabaslBforthe 
charge  that  the  proceedings  in  court  were 
irregular  or  void.  CSoncluslons  only  are 
stated  In  the  bill.  The  prayer  of  the  bill  is 
that  said  foreclosure  decree,  and  the  sale 
thereunder,  be  decreed  to  have  been  pro- 
cured by  Illegal  and  fraudulent  means,  but 
that  said  decree  and  sale  be  ratified  and  con- 
firmed as  to  certain  lots  which  the  defend- 
ant had  sold  after  the  confirmation  of  the 
sale  under  the  decree;  that  the  defendant 
account  for  rents  and  profits,  sales  of  said 
lots,  and  certain  utiter  moneys  claimed  to 
hava  been  paid  by  defendant;  that  the 
balance  due  and  unpaid  be  fixed  by  the  de- 
cree of  the  court,  and  a  reasonable  time 
fixed  for  the  payment  thereof;  and  that, 
in  default  of  payment  by  complainant, 
the  land  be  sold  in  parcels  to  satisfy  the 
decree.  Upon  defendant's  motion  the 
court  struck  the  bill  from  the  files,  and  dis- 
missed it.  From  this  order  complainant 
appeals.  This  is  clearly  a  bill  in  the  nat- 
ure of  a  bill  of  review.  It. cannot  becalled 
a  bill  to  redeem,  which  Is  the  appropriate 
remedy  where  the  foreclosure  Is  by  adver- 
tisement. A  bill  of  review  is  one  brought 
to  have  a  decree  of  the  court  reviewed,  al- 
tered, or  reversed.  Bouv.  Law  Diet.  tit. 
"BiU  of  Bevlew."  Chancery  rule  101  pro- 
vides that  no  such  bill  shall  be  filed  "  with- 
out special  leave  of  theconrtflrstobtained, 
nor  unless  the  same  Is  brought  within  the 
time  allowed  for  bringingan  appeal, except 
upon  newly-discovered  facts  or  evidence, 
unless  upon  reasons  satisfactory  to  the 
court."  The  only  remedy  open  to  the 
complainant  is  to  proceed  under  this  rule. 
The  case  is  ruled  by  Santord  v.  Haines, 
71  Mich.  116,  88  N.  W.  Rep.  TH. 

The  circuit  court  in  which  the  decree  was 
rendered  had  complete  Jurisdiction  of  the 
parties  and  the  subject-matter,  provided 
that  the  statutoiy  proceedings  as  to  non- 
resident defendants  were  complied  with, 
and,  as  above  stated. no  facts  are  set  forth 
In  the  bill  showing  any  Jurisdictional  de- 
fects. The  superior  court  of  Grand  Rapids 
has  not  supervisory  or  appellate  Jurisdic- 
tion over  the  court  where  the  decree  was 
rendered.    Courts  of  concurrent  Jurlsdlc- 
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tlon  cannot  Mt  aside  or  modify  the  orders 
and  decrees  of  other  courts  of  like  Joriadic- 
tioD.  Tbeorder  of  thecourt  below  consti- 
tutes no  bar  to  further  proceedings  by  the 
complainant  under  rule  101.  The  order  Is 
aflarmed,  with  costs  of  both  coarts.  The 
other  Justices  concurred. 


Fellows  v.  Thrall. 

(Supreme  Covrt  cf  MUsMgan.    April  17, 1801.) 

Pabtnirbbif— RBTntiNo  Faetkibt- LiXBiuTT  voa 
FiBH  Debts. 

A  partnership  of  four  persons  borrowed 
money  from  two  of  its  members,  agreeing  to  re- 
pay them  oat  of  the  profits.  One  partner,  with 
the  consent  of  the  otheis,  sold  his  Interest  to  a 
stranger,  who  assumed  his  share  of  the  firm 
debts,  with  the  exception  of  that  dne  the  other 
members.  The  retiring  partner  afterwards,  wltbi 
ont  any  new  consideration,  promised  to  pay  his 
proportion  of  the  loan,  and  sent  a  oertlfioBte  for 
what  he  considered  the  right  amount,  indorsed, 
in  full  payment  of  his  share.  The  payees  re- 
ceived the  money,  but  claimed  a  larger  sum. 
Held,  that  the  indebtedness  never  liecame  the  in- 
dividual indebtedness  of  the  retiring  partner. 
Following  Learned  v.  Ayres,  41  Mich.  077,  8  If. 
W.  Bep.  178. 

Error  to  circuit  court.  Mecosta  county; 
J.  H.  Palmer,  Judge. 

F.  A.  Mann,  for  appellant.  JDamon  A 
Cogger,  for  appellee. 

AIcGkath,  J.  This  cause  was  commenced 
In  justice  court.  The  plaintiff  declared 
orally  on  all  the  common  counts.  De- 
fendant pleaded  the  general  issue.  Judg- 
ment was  rendered  against  plaintiff,  and 
he  appealed  to  the  circuit,  where  Judg- 
ment was  rendered  for  defendant,  and 
plaintlO  appeals.  The  case  was  tried  in 
the  circuit  by  the  court,  and  conies  hero 
upon  findings  and  exceptions  to  the 
court's  conclusions  of  law  only.  The 
court  finds :  "  (1 )  That  under  the  date  of 
April  18,  1888.  Clarence  A.  FeUows,  the 
plaintiff  in  this  suit.  Churchill  H.  Thrall, 
the  defendant,  Flavlus  J.  Groner.  and  Wil- 
son W.  Demlng.  entered  into  an  agree- 
ment in  writing,  whereby  they  became  co- 
partners In  business  under  the  firm  name 
and  style  of  the  Big  Bapids  Lumber  Com- 
pany ;  that  by  the  terms  of  said  articles  of 
copartnership  it  was  agreed,  among  other 
things,  that  the  copartnership  '  was  ow- 
ing the  sum  of  92,500  each  to  said  Wilson 
W,  Deming  and  C.  A.  Fellows  for  moneys 
atthisdate  advanced  by  them  as  aloan  to 
said  copartnership,  which  said  indebted- 
ness to  said  I>emlng  and  Fellows  it  Is 
ugreed  and  understood  shall  be  repaid  to 
them,  with  Interest  at  the  rate  of  six  per 
<-cnt.  per  annum  out  of  the  first  moneys 
accruing  from  the  profits  of  said  copart- 
nership business  after  paying  and  dis- 
charging all  other  indebtedness  and  obli- 
gations outstanding  against  said  copart- 
nership, and  not  before  that  event  shall 
said  Deming  and  Fellows  be  repaid  the 
aforesaid  loan.'  (2)  February  6,  1889, 
Churchill  H.  Thrall,  the  defendant  herein, 
with  the  knowledge  and.  consent  of  his 
copartners,  sold  and  conreyed  to  Walms- 
ley  bis  entire  interest  in  said  flrni,  who 


at  same  time  became  a  member  thereof 
In  place  of  Ttarall,  subjecting  himself  to 
the  same  liabilities,  and  assuming  his 
proportionate  share  of  the  HabllitieB  of 
said  firm,  except  the  liability  of  f  2,600  due 
C.  A.  Fellows,  and  f2.600  due  to  W.  W 
Deming,  mentioned  in  the  aforesaid  co- 
partnership agreemmt,  amounting  In  the 
aggregate  to  the  sum  of  $5,000.  (8)  Un* 
der  date  of  February  0, 1889,  Churchill  H. 
Thrall,  the  defendant,  wrote  a  letter  to 
the  plaintiff,  which  was  received  by  him, 
wherein  be  stated  that  Mr.  Walmsley  had 
closed  a  contract  with  him  for  the  par- 
chase  of  his  Interest  in  the  Big  Rapids 
Lumber  Company,  and  that  Mr.  Walms- 
ley was  to  pay  him  on  the  Ist  day  of 
March,  and  that  he  then  would  pay  him, 
the  plaintiff,  and  Mr.  Deming,  his  share 
of  the  $5,090  advanced  to  the  Big  Rapids 
Lumber  Company,  which  letter  was 
signed  by  the  defendant.  (4)  Under  date 
of  March  1st,  OhurchUl  H.  Thrall. who  bad 
retired  from  said  firm,  which  was  before 
that  time  Indebted  to  said  Fellows  and 
Deming  in  the  sum  of  $6,000,  as  last  afore- 
said, computed  his  proportionate  sham  of 
said  indebtedness.'  which,  with  interest 
thereon,  he  made  $1,037.88,  and  procured 
from  the  Northern  National  Bank  of  Big 
Bapids  a  certificate  for  said  amount,  pay- 
able to  his  order,  which  he  indorsed  over 
to  said  Fellows  and  Deming  in  the  follow- 
ing word*:  'Pay  to  the  order  of  Wilson 
W.  Deming  and  Clarence  A.  Fellows,  In  full 
payment  of  C.  H.  Thrall's  share  of  the 
$5,000  advanced  by  said  Deming  and  F^- 
lows  to  Big  Rapids  Lumber  Company,  as 
per  written  articles  of  copartnership  of 
April  18, 1888.  between  said  Deming,  Fel- 
lows, Groner,  and  Thrall,'  signed, 'C.  H. 
Thrall,'— which  said  certificate  was  mailed 
to  Fellows,  and  received  by  him,  and  in- 
dorsed by  both  Fellows  and  Deming,  who 
received  the  money  thereun..  (5)  Onder 
data  of  March  5, 1880,  FeUows  acknowl- 
edged receipt  of  aforesaid  certificate  of  de- 
posit, but  claimed  that  the  amount  was 
incorrect;  to  which,  under  date  of  March 
8th.  Thrall  replied,  insisting  upon  the  cor- 
rectness of  the  amount,  but.  if  not,  they 
would  get  together,  and  ascertain  the  cor- 
rect amount.  (6)  June  16.  1889,  Deming 
assigned  to  Fcdlows.  the  plaintiff  herein, 
bis  claim  of  $2,S0O;  and  July  2. 1889,  at  the 
time  this  suit  was  commenced,  said  firm 
as  originally  formed,  of  which  both  plain- 
tiff and  defendant  were  members,  was  In- 
debted to- said  Fellows  in  the  sum  of 
$5,000.  No  accounting  has  ever  been  had 
between  said  copartners,  nor  between 
said  Fellows  and  Thrall,  witfa  reference  to 
the  indebtedness,  except  the  computation 
made  by  Thrall  as  aforesaid,  to  which  Fel- 
lows dissented;  but  notwithstanding 
both  he  and  Mr.  Deming  indorsed  the  cer- 
tificate of  deposit  sent  to  them  as  afore- 
said, and  received  and  retained  the  money 
thereon.  (7)  I  find,  as  a  conclusion  of  law, 
that  the  indebtedness  aforesaid,  nor  any 
portion  thereof,  never  became  the  Individ- 
ual indebtedness  of  the  defendant,  Church- 
ill H.  Thrall,  and  that  said  defendant  in 
his  individual  capacity  cannot  be  held 
liable  thereuu  except  to  theextent  already 
paid." 
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The  case  k  clearly  wltbln  the  principle 
laid  down  in  Learned  t.  Ayroa,  41  Mich. 
677.  X  N.  W.  Bep.  178.  The  original  lndeb1> 
edneaa  rested  In  the  partnerabip  agree- 
ment. It  was  payable  from  tbe  proflta  ot 
tbe  bnalnees,  but  at  no  definite  time,  by 
tbe  firm,  to  two  ol  its  members.  Notbing 
occurred  tu  change  tbe  torm  of  tbe  debt. 
Defendant's  letter  of  February  Stb,  it  a 
promise,  was  one  wholly  witbontconsider- 
ation.  It  lacked  tbe  essential  element  of  an 
account  stated,  vit.,  a  statement  of  the 
account.  Tbe  minds  ot  tbe  parties  never 
met  as  to  the  amount  promised  to  be 
paid,  as  tbe  subBe<iuent  conduct  ot  tbe 
parties  clearly  shows.  The  Judgment  is 
affirmed,  with  costs. 

Long,  J.,  did  not  sit.  Tba  otber  loatioes 
concurred. 


1 

Hay  v.  Beid. 

(Supreme  Court  qf  MM^an.    April  17, 18(0.) 

LiBEi^-Jmnnoinos— EviDBHCB—  Ixstbuctiohs. 

1.  A  newspspar  srtlole,  ohaiglng  s  village 
marshal  with  tbtIoub  delinqnenoies,  oonUined 
the  following  lentence:  "Poor  devil*  from  the 
eoantrr,  who  have  no  moner  with  which  to  pay 
their  fine*,  or  others  about  town,  who  oaa  be 
advsataefloasty  used  at  election,  go  fi«e,  while 
those  who  have  money,  or  oaanot  be  aaed  at 
the  pcAla,  are  jailed  promptly  enoagh."  HUd, 
tliat  the  ■eotance  pUimy  rdenrea  to  Ike  sots  ox 
the  marshal  in  his  offloial  capacity,  and  that,  on 
a  trial  for  libel,  the  conrt  erred  in  anhmitting  to 
tue  ioiy  the  queation whether  ornot  it  aorefened 
to  him. 

&  A  further  charge  In  the  alleged  Ifbelons 
article,  that  the  marshal  permitted  gambling  to 
be  "carried  on  befor<  hla  Tery  eyee,"  i*  justlQed 
by  ptwf  that  ha  knew  that  gamoling  was  going 
on  In  a  certain  room  in  a  building,  while  he  waa 
in  the  bailding,  and  knew  where  the  room  waa 
located. 

8.  Flaying  at  cards  by  two  or  more  persons 
in  a  saloon  wneve  liqnor  and  cigars  are  kept  for 
aale,  with  the  agreement  that  the  one  defaated 
ahall  pay  for  the  liquor  oc  (dgars  for  the  party, 
la  •'gamSUng;"  and  proof  of  these  facts,  ana  that 
they  were  earned  on  in  the  marshal's  presence, 
la  a  juBtiflcatlon  of  the  publication  charging  him 
with  permitting  gambling  to  be  "carried  on  be- 
fore his  eyes"  without  making  sn  effort  to  sup- 
press it 

4.  Words  oharglag  that  the  marshal  "wss 
called  to  the  place  frMn  the  bar  and  the  gam- 
bling table,  and  nothing  better  could  baezpeiBted 
ol  him, "  plainly  mean  that  the  marnhal  was  a 
drinking  man  and  a  gambler  before  his  appoint- 
ment  as  marshal;  ana  the  trial  court  ■houfd  have 
so  instructed  the  Jury,  instead  of  leaving  it  to 
them  to  determine  whether  or  not  snoh  was  the 
meaning. 

6.  Words  charging  the  marshal  with  Saving 
made  an  aixest  "in  a  fit  of  temper,  and  failing  to 
arrest  dozens  of  others  who  more  deierved  arrest 
thsn"  the  one  arrested,  are  not  privileged,  as 
being  criticisms  of  the  acts  of  a  public  officer; 
and.  if  false,  defendant  is  responsible  for  the 
pubilcstlon,  and  his  belief  in  their  truth  at  the 
time  of  the  pnbllcatioii  csn  be  shown  only  ia 
mitigation  of  damsoes,  sad  not  in  JustiAcation. 

tt.  The  oonelnolng  sentence  of  the  article, 
that  the  msrshal  "has  been  tborong^ly  corrupt  in 
bis  dischsrge  of  dnter  ss  marshal,  and  there  is  no 
possihls  palliation  for  his  many  offenses, "  is  an 
Independent  charge  of  corruption  and  other 
ollenses  in  ofBce,  end  not  a  mere  conclusion  from 
or  summing  np  of  what  had  gone  before. 

7.  As  the  srtiole  ccsklained  serersl  dtstinat 
libelous  charges,  a  ]ustlfioaUon  ss  to  part  of  tne 
charges,  and  net  the  wholei,  goes  only  in  mitiga- 


tion of  damages,  sad  does  not  warrsnt  s  verdict 
for  defendant 

8.  In  an  action  for  libel,  wbere  plaintiff  is 
offered  as  a  witness,  any  cross-examination  affect- 
ing tiie  merits  of  the  case  is  sdmissible,  whether 
the  psrtionlar  transsctlon  sought  to  be  shown  by 
such  oross-essmlntion  had  hsen  referred  to  la 
the  dirsot  ezamlnstion  or  not, 

9.  Testimony  as  to  the  amonat  a  witness  bsd 
lost  at  gambling  in  the  village  is  Inadmissible, 
as  the  only  msteriai  fact  to  be  established  was 
that  gambling  was  being  osrried  on,  and  plain- 
tiiPs  itnowledge  tbereof. 

lA.  Where  defendant  has  testifled  that  he  was 
indooed  to  aaka  inquiries  ss  to  tbe  fact  of  gam- 
bling in  tbe  village  by  sa  article  published  in  an- 
other paper,  end  that,  after  such  investigation, 
he  poDlIshsa  the  libel  in  issue,  the  article  in  the 
other  paper  is  properly  admitted  in  evidence  to 
show  defendant's  good  fsith,  and  to  mitigate  the 
damages. 

11.  It  is  error  to  permit  detendaat,  ia  detsil- 
ing  Itis  informstion  on  trtxidi  the  srtlcle  wss 
based,  to  testify  to  the  greet  efforts  that  he  mads 
to  bresk  np  gambling  in  the  village,  and  to  re- 
form young  men  who  had  acquired  the  gambling 
and  drinking  habits,  as  such  testimony  is  irrele- 
vant and  prejudicial  to  plalntift. 

i&.  It  Is  proper  to  permit  defendant  to  stste 
that  he  had  no  ill  will  sgalnst  plaintiS  when  the 
publication  was  msde,  wad  that  his  only  motive 
was  the  publlo  good;  but  It  is  error  to  permit 
him  to  testify  that  he  did  not  Intend  to  ohsrge 
plaintiff  with  any  crime  or  misdemeanor,  as  de- 
fendant must  be  held  to  have  Intended  the  mean- 
ing that  his  words  obviously  conveyed. 

Error  to  circuit  court,  AUegan  county ; 
Dan  J.  Armou>,  Judge. 

PatlgbHm  A  Pad^am  and  W.  B.  WiU- 
Uaaa  <fe  Bon,  for  appellant.  Pope  Jk  Bart, 
{J.  €.  Fttagerald,  of  couitael,)  tor  appellee. 

MoBSB,  J.  On  the  26tb  day  of  Novem* 
ber,  1887,  tbe  defendant,  who  was  then  tbe 
publisher  ot  tbe  Allegan  Oasette,  pub- 
fished  in  such  newspaper  tbe  following  ar- 
ticle of  and  concerning  tbe  said  plaintiff, 
who  was  then  marshal  of  tbe  riUage  of 
Allegan:  "While  ailent  as  tbe  clam,  be  in 
several  otber  respects  resembles,  as  to  tbe 
charges  agalust  Mr.  Eppink,  the  editor  of 
tbe  Tribune  undertakes  a  defense  of  Mar- 
shal Hay  againat  tlM  Oasette's  strictures, 
concerning  his  course  in  the  arrest  of  Ben 
Ktearns.  Truth  is  not  desirable  in  the 
Tribune,  as  tbe  organ  of  a  ring  that  is  a 
foe  to  all  that  la  truthful  and  decent; 
hence  it  avers  that  we  contended  that  tbe 
arrest  should  not  have  been  made.  In- 
stead ot  this,  we  expressly  stated  that 
Steums  got  exactly  what  be  deserved. 
Tbe  censure  visited  upon  Hay  was  for  his 
making  this  arrest  in  a  fit  ot  temper,  and 
failing  to  arrest  doiens  of  others,  who 
more  ileserved  arrest  than  Bteams  did. 
This  was  a  point  the  Tribune  was  carelul 
to  avoid.  Hay's  delinquency  in  tbls  re 
gard  is  notorious.  Poor  devils  from  tbe 
country,  who  have  nu  money  with  wbtcb 
to  pay  their  fine,  or  others  from  about 
town,  who  can  be  advuntageonsly  used 
at  elections,  go  tree,  while  those  who 
have  money,  or  cannot  be  oaed  at  tbe 
polls,  are  Jailed  promptly  enough.  There 
was  another  count  in  tbe  indictment 
which  tbe  Tribune  found  it  convenient  to 
ignore.  It  was  Mr.  Hay's  knowledge 
that  gambling  waa  bedng  carried  on  be- 
fore his  very  eyes,  and  yet  be  made  not  tbe 
least  effort  to  suppress  it.  That  It  would 
have  been  bard  tor  him  to  do  ao  when. 
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had  be  palled  the  den,  he  would  have 
probably  caught  hie  aaperior  officer  tbere, 
lu  an  explanation  of  this  delinquency  In 

gart,  bat  Id  no  excuse  tor  it.  Mr.  Hay 
as  been  thoroughly  corrupt  in  his  dis- 
cbarge of  duty  as  marshal,  and  there  is 
no  possible  palliation  of  his  many  offenses. 
He  was  called  to  the  place  from  the  bar 
and  the  gambler's  table,  and  nothing  bet- 
ter could  bare  been  expected  of  him.  Ha 
is  a  fair  type  of  the  moral  quality  of  the 
ring  be  represents.  Wbat  an  admirable 
county  clerk  he  would  have  made! "  This 
suit  was  brought,  alleging  such  article  to 
be  libelous,  in  that  it  charged  tbe  plaintifl 
with  being  corrupt  as  a  public  officer,  and 
that  as  such  officer  he  neglected  to  per- 
form the  duties  of  bis  office;  that  he  was 
guilty  of  many  offenses  as  aacb  officer,  for 
which  there  was  no  ezcnse,  and  that  he 
was  nnfit  and  unworthy  to  hold  the  office 
of  marshal  of  said  village,  and  that  the  de- 
fendant meant  and  intended  by  such  arti- 
cle to  have  it  believed  and  understood  by 
the  readers  of  said  newspaper  and  tbe 
pablic  generally  that  plaintiff  was  a  drink- 
ing man  and  a  gambler,  and  was  such 
when  he  was  appointed  marshal;  that  he 
had  violated  the  laws  of  this  state  by 
gambling,  and  was  liable  to  be  punished 
for  violation  of  the  criminal  laws;  "and 
meaning  and  intending  thereby  to  have  It 
uudorstood  and  believed  tbatsaid  plain  tiff 
was  a  corrupt  and  bad  citiaen,  and  guilty 
of  dlsreganling  tbe  laws  of  state  and  so- 
ciety, intending  thereby  to  destroy  bis 
good  name  and  credit,  and  to  bold  blm, 
tbe  said  plaintiff,  up  to  public  scorn  and 
derision,  and  to  disgrace  and  degrade  taim 
with  the  people  of  said  village,  county, 
and  state,  and  to  bring  him  into  general 
disgrace  and  disrepate;"  by  means  of 
which  the  plaintiff  bad  been  greatly  In- 
jured in  bis  good  name,  etc.,  to  his  dam- 
age. The  defendant  pleaded  the  general 
issue,  and  gave  notice  under  such  plea  that 
the  plaintiff  was  at  the  time  of  the  publi- 
cation soliciting  the  office  of  county  clerk 
of  Allegan  county,  and  was  marshal  of 
the  village,  and  bis  acts  and  doings  were 
matters  of  public  concern  and  interest, 
and  that  tbe  pnbllcation  was  made  with- 
out malice,  and  believing  the  same  to  be 
true;  and  that  he  published  the  same  in 
tbe  interest  of  good  government,  and  for 
tbe  public  good.  Also  Justlflud  tbe  publi- 
cation as  a  true  statement  of  facts.  And 
farther" that  it  was  matterot  common  re- 
port in  the  community  wherein  tbe  said 
plaintiff  then  resided  that  the  said  plain- 
tiff had  arrested  Bteams  in  a  fit  of  temper, 
and  had  failed  to  arrest  dosens  of  others 
who  more  deserved  arrest  than  Stearns 
did;  and  that  plaintiff  had  knowledge 
that  gambling  was  being  carried  on  In 
said  villag3  of  Allegan,  before  his  very 
eyes,  and  yet  he  made  not  the  least  effort 
to  suppress  it;  and  that  said  plaintiff 
bad  been  tboroogbly  corrupt  in  bis  dis- 
cbarge of  daty  as  marshal  of  the  village  of 
Allegan  in  said  county;  and  that  lie  had, 
last  prior  to  bis  having  been  appointed 
marshal  of  said  village,  been  a  frequenter 
of  saloons  and  bar-rooms  and  places 
where  Intoxicating  liquors  were  sold  as  a 
beveragfe,  and  where  card-playing  and 
gambling  was  being  carried  on  in  his  pres- 


ence; and  that  such  reports  had,  urevioos 
to  said  alleged  publication,  and  often, 
come  to  the  knowledge  of  said  defendant, 
and  were  by  said  defendant  believed  to  be 
true,  and  were  iu  fact  true,  of  and  concern- 
ing said  plaintiff,  as  stated  and  charged  by 
this  defendant  in  said  alleged  libelous 
words  and  article. "  Upon  a  trial  before 
a  Jury  the  defendant  had  verdict  and  judg- 
ment, and  plaintiff  alleges  errors  apon 
such  trial.  There  are  86  assignments. 
W^e  shall  notice  only  those  which  we 
deem  of  Importance. 

Tbe  circuit  judge  Instructed  tbe  Jnry 
thattbere  were  three  distinct  matters  in 
tbe  pablication  which,  if  untrue  were 
libelous.    He  said : 

First.  "Tbe  language  '  Poor  devils  from 
tbe  country,  who  have  no  money  with 
which  to  pay  their  fines,  or  others 
from  about  town,  who  can  be  advan- 
tageously used  at  elections,  go  free, 
wbile  those  who  have  money,  or  cannot  be 
used  at  the  polls,,  are  jailed  promptly 
enough.'  Now,  as  to  this  language, U  this 
statement  here  made  refers  to  the  action 
of  tbe  plaintiff  as  marshal  of  the  village, 
and  yon  so  find,  then  it  plainly  imputes  tu 
him  corrupt  practices  and  a  corrupt  pur- 
pose in  the  matter  of  arrest  as  marsnal, 
and  in  this  way  to  disgrace  and  render 
him  odious  in  tbe  sight  of  all  good  men ; 
and  I  say,  if  you  find  tbat  tbis  charge  i;»- 
fers  to  tbe  plaintiff  as  marshal.  It  is  libel- 
ous, and  actionable  perse. "  We  think  tbe 
fault  found  witb  tbis  Instruction  by  plain- 
tiff's counsel  is  well  taken.  It  is  plainly 
evident  from  the  language  of  the  whole 
article,  which  moat  be*  constmed  as  a 
whole,  tbat  tbis  item  in  such  article  did 
refer  to  plaintiff  as  marshal,  and  tbat  the 
court  was  in  «rror  in  submitting  tbe  ques- 
tion whether  it  so  referred  to  him  to  the 
Jury. 

Secood.  The  eonrt  farther  said:  "The 
article  also  contaiDS  this  language:  'There 
was  also  anothercoant  in  tbe  information 
tbe  Tribune  found  it  convenient  to  ignore. 
It  was  Mr.  Hay's  Knowledge  that  gam- 
bling was  carried  on  under  bis  very  eyes, 
and  yet  he  made  not  tbe  least  effort  to 
suppress  it.  That  it  would  have  been 
bard  for  him  to  do  so,  when,  bad  be  pulled 
tbe  den,  be  would  probably  have  caught 
his  superior  officer  there,  is  an  explanation 
of  tbis  delinquency,  but  it  is  no  excuse  for 
it.' "  If  the  plain  meaning  of  this  language 
is  that  Mr.  Hay  bad  knowledge  of  gam- 
bling, and  that  he  did  not  take  any  steps 
to  suppress  it  because  bis  sniwrior  officer 
was  engaged  in  gambling,  then  it  clearly 
imputes  to  him  a  corrupt  failure  to  dis- 
charge official  duty,  and  therefore  libelous. 
If  it  simply  means  that  he  knew  of  gam- 
bling, and  failed  to  take  any  steps  to  sup- 
press it,  it  charges  official  misconduct,  and 
Is  for  this  reason  libelous. "  And  farther 
instructed  them  tbat  tbe  langaas«  was 
not  privileged.  In  speaking  of  the  Justifi- 
cation of  this  portion  of  the  article  tbe 
court  said  In  substance  tbat  sucblustlfica- 
tion.  In  order  to  be  a  defense,  must  be  as 
broad  as  tbe  charge.  There  was  testi- 
mony tending  to  show  that  while  the 
plaintiff  was  marshal  tbere  was  gam- 
bling going  on  in  a  room  over  the  saloon 
in  McDuffie's  hotti,  and  tbat  the  plaintifl 
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was  Intormecl  of  it,  and  that  the  president 
of  tbe  village  was  playing  there,  and 
plaintiff  was  intormed  of  that  fact,  and 
took  no  Btepa  to  fiappreaa  it.  That  on 
Sunday  a  tray,  upon  which  wait  llqnor  In 
glaaaeB,  was  carried  from  the  aalooii 
throush  the  hotel  office,  where  plaintiff 
was  sitting  or  Btandlng,  and  upstairs  to 
this  rooqi.  There  was  also  testimony 
tending  to  show  that  while  plaintiff  was 
marshal  he  was  in  saloons,  and  saw  p«o- 
pie  playing  at  cards,  and  knew  that  tbe 
one  who  was  defeated  paid  a  certain 
amount  for  the  game,  or  treated  the  play- 
ers to  cigars  or  beer,  and  that  be  made 
no  effort  topreventsncb  playing  In  view 
of  this  testimony  the  court  further  in- 
structed tbe  Jury  scbstantlally  that  if  the 
language  with  reference  to  gambling  go- 
ing on  under  bts  very  eyes  and  making  no 
effort  to  suppress  it  meant  tbe  gambling 
in  tbe  room  over  McDuffie's  saloon,  then, 
to  justify  the  charge,  tbe  evidence  must 
show  tbat  tbe  plaintiff  hud  knowledge 
that  gambling  was  being  carried  on  there, 
and  took  no  steps  to  suppress  It;  that 
it  was  not  necessary  tbat  theproof  should 
show  tbat  be  actually  saw  the  gambling 
"ir  he  bad  information  to  such  an  extent, 
and  from  such  a  source  or  sources,  as 
would  lead  a  reasonable  and  prudent  man 
to  understand  and  know  tbat  gambling 
was  going  on  there,  and,  knowing  this,  be 
made  no  effort  to  suppress  it,  tbe  charge 
in  tbis respect  is  made  out. "  And  while  it 
was  true  tbat  tbe  marshal  bad  no  right 
to  break  the  door  to  a  room  that  was 
locked  without  a  warrant,  he  had  the  right 
to  enter  peaceably  a  place  not  locked, 
where Kambling  was  going  on;  and  he 
could  lawfully  make  complaint  and  Insti- 
tote  an  investigation  to  procure  a  war- 
rant for  arrest;  and  becould  lay  bis  knowl- 
edge before  tbe  village  board ;  and  it  was 
bis  duty,  if  he  had  knowledee  that  gam- 
bling was  going  on  there,  to  take  some 
steps  to  suppress  it.  other  than  inquiring  of 
the  persons  whom  be  understood  were  en- 
gaged in  the  act  of  gam  bllng.  We  think  this 
instruction  was  correct.  It  was  not  neces- 
sary that  tbe  defendant  should  prove  that 
plaintiO  was  in  the  room,  and  saw  tbe 
I>er8ons  gambling  there.  The  expression 
"carried  on  before  bis  very  eyes*  would 
be  fully  met  by  proof  that  the  plaintitt 
knew  tbat  gambling  was  going  on  in  a 
certain  room  in  tbe  building,  while  he  was 
in  tbe  building,  and  knew  where  tbe  room 
was  located.  The  circuit  Judge  also  cor- 
rectly instructed  the  ]ury  that  when  two 
or  more  persons  play  at  cards  in  a  saloon 
where  liquors  and  cigars  are  kept  tor  sale, 
with  the  agreement  tbat  the  one  that  is 
defeated  at  such  game  shall  pay  for  tbe 
liquor  or  cigars  for  tbe  party,  such  play- 
ing is  gambling;  and  that  if  the  charge  in 
tbe  article  did  not  refer  to  this  one  place 
over  McDuffie's  saloon,  but  meant  gam- 
bling generally,  then,  if  they  found  that 
tbe  plaintitt,  while  he  was  marshal,  and 
before  the  publication  of  the  article,  was 
present  in  a  saloon  in  said  village,  and  saw 
parties  playing  cards  there  for  a  wager  of 
five  cents,  or  any  other  sum,  or  for  the 
wager  tbat  the  party  losing  should  pay 
tor  tbe  drinks  or  cigars  of  tbe  parties 
playing,  and  that  be  took  no  steps  to  sup- 


Sress  it,  then  tbe  defendant  would  not  be 
able  for  tbe  words  "gambling  was  being 
carried  on  before  bis  very  eyes,  and  yet  be 
made  not  tbe  least  effort  to  suppress  It." 

Third.  Tbe  court  further  charged  the 
Jury  that  tbe  words,  "  He  was  called  to  the 
place  from  tbe  bar  and  gambling  table, 
and  nothing  better  could  be  expected  of 
him, "  if  such  langaage  meant  tbat  he  was 
a  drinking  man  and  a  gambler  in  tbe  ordi- 
nary acceptation  of  these  terms,  were  also 
libelous,  because  it  would  tend,  and  was 
calculated,  to  render  him  odious  and  to 
disgrace  him  in  tbe  estimation  of  men. 
Wettaink,  as  contended  by  plalntiB's  coun- 
sel, that  tbe  words  as  they  stood  did 
mean  tbat  the  plaintiff  was  a  drinking 
man  and  a  gambler  before,  be  was  ap- 
pointed marshal,  and  could  have  no  other 
interpretation,  and  tbe  court  sboaid  have 
so  instructed  tbe  Inry  instead  Ol  tearing 
it  to  them  to  determine  whether  such  was 
the  meaning  or  not.  The  court  larthcr. 
in  tbis  regard.  Instructed  the  Jury,  if  they 
found  that  plaintiff,  prior  to  and  at  tbe 
time  of  bis  appointment  as  marshal,  was 
a  frequenter  of  saloons  in  which  intozicat- 
ing  liquors  were  kept  for  sale,  and  sold  by 
the  glass  to  persons  who  drank  at  the  bar 
of  such  saloons;  that  insncb  saloons  were 
kept  tables  at  which  persons  played  at 
cards  with  the  wager  of  five  cents  or  any 
other  sum  of  money,  or  with  tbe  wager 
that  tbe  person  losing  at  such  games 
should  pay  for  the  drinks  or  cigars  for  the 
persons  engaged  In  tbe  game;  and  that 
tbe  plaintiff  took  part  in  such  games,  and 
drank  beer  or  any  other  kind  of  Itqoor  at 
such  bar,— then  tbedetendantwoaldnotbe 
liable  for  socb  words.  This  institution 
was  correct.  Gambling  is  gambling, 
whether  It  is  for  five  cents  or  for  a  larger 
sum,  and  the  loser  at  cards  who  buys  bis 
adversary  a  drink  or  a  cigar  as  a  penalty 
for  losing  tbe  game  is  engaged  in  gaming 
the  same  as  it  be  paid  him  money. 

But  tbe  court  erred  in  instructing  the 
lury  tbat  certain  portions  of  the  article 
were  not  libelous,  to-wit:  First.  Tbat 
tbe  words:  "The  censure  visited  upon 
Hay  was  for  making  this  arrest  In  a  fit  of 
temper  and  failing  to  arrest  doaens  of 
others,  who  more  deserved  arrest  than 
Steams  did,"— aremerecomment  and  crit- 
icism on  tbe  acts  of  a  public  officer,  and 
not  actionable.  Tbe  right  of  criticism  up- 
on tbe  conduct  of  a  public  officer  does  not 
embrace  any  right  to  make  a  false  state- 
ment of  bis  acts  Involving  bis  Integrity  or 
faithfulness  in  the  discbarge  of  his  duties. 
If  the  plaintiff  did  not  arrest  Stearns  In  a 
fit  of  temper,  or  fail  to  arrest  others  mor» 
deserving  of  arrest  tban  Stearns,  and  the 
plaintiff  was  damaged  by  such  statement, 
as  he  necessarily  would  be,  in  his  good 
name  and  credit  as  an  officer,  tbe  defend^ 
ant  is  responsiblefor  such  false  publication. 
Tbe  fact,  if  It  be  a  fact,  that  he  publlslied 
such  statement  believing  it  to  be  true,  and 
witb  the  best  of  motives, looking  towards 
the  public  good,  may  be  shown  in  mitiga- 
tion, and  reduce  tbe  damages  to  a  mere 
minimum  or  nominal  sum,  but  it  cannot 
wholly  excuse  the  publication ;  nor  is  such 
publication,  if  untrue,  in  any  way  privi- 
leged. Second.  The  court  also  said  to  the 
}ary  that  tbe  words:  "Mr.  Hay  has  been 
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tborousblj  corrupt  In  hlB  discharge  ot 
duty  aa  manbal,  and  tbere  Ih  uu  poeslble 
palliation  for  hia  many  offenseft'' — were  a 
mereconcluBlon  or  ded action  of  the  defend- 
ant from  the  other  statements  in  the  ar- 
ticle, and  did  not  state  any  libelous  or  ac- 
tionable fact.  In  this  the  circnit  Judge 
was  mistaken.  This  sentence  alone  and 
standing  by  itself  was  more  damaging  and 
llbelons  tban  all  the  rest  of  the  article 
combined,  and  in  its  connection  with  the 
article  cannot  be  said  to  be  a  mere  sum- 
ming up  of  what  had  gone  before,  but 
rather  stands  out  as  an  independent  and 
farther  charge  ot  corruption  and  other  of- 
fenses in  ofBce.  It  seems  to  us  further,  op- 
en an  inspection  ot  tbe  whole  record,  that 
there  was  no  proof  tending  to  Justify  the 
statement  in  the  article  that  "poor  devllB 
from  the  country,  who  hare  no  money 
with  which  to  pay  their  fines,  or  others 
about  town,  who  can  be  advantageously 
used  at  elections,  go  free.  While  those  who 
have  money,  or  cannot  be  used  at  the 
polls,  are  Jailed  promptly  enough ; "  and  tbe 
plaintiff's  fifth  request  should  have  been 
given,  to  the  effect  that  the  plaintiff  was 
entitled  to  recover  damages  for  that  part 
ot  tbe  publication. 

Tbe  plaintiff's  ninth  request  should  have 
been  given,  as  follows:  "Ninth.  If  yon 
find  evidence  to  sustain  one  or  more  of 
tbesecharges.ascontained  in  the  said  pnb- 
lication,  which  charges  I  have  now  enu- 
merated, but  do  not  find  evidence  to  sus- 
tain tbe  truth  of  all  of  them,  still  the  plain- 
tiff would  be  entitled  to  a  verdict  at  yonr 
bands,  and  the  effect  of  Justifying  as  to 
a  part  of  the  charges,  ajid  not  tbe  whole, 
would  be  only  to  mitigate  or  reduce  the 
damages  which  the  plaintiff  would  other- 
wise beentitled  to  recover  at  your  hands." 
The  piaintitr  was  also  entitled  to  his  elev- 
enth request,  as  follows :  "  Evidence  has 
been  introduced  on  thetrlal  of  thiscase  re- 
garding the  suicide  ot  one  Stevenson  some 
time  in  the  fall  of  1887.  I  charge  you  that 
all  the  evidence  regarding  said  Stevenson 
can  be  used  only  to  fix  dates,  and  that  It 
has  no  other  bearing  whatever  on  the 
merits  of  the  case,  one  way  or  the  other." 
This  testimony  of  the  death  ot  Stevenson 
was  ostensibly  Introduced  for  tbe  purpose 
of  fixing  tbe  time  of  certain  conversations 
and  occurrences.  Much,  If  not  all,  of  it 
was  clearly  inadmissible,  and  may  have 
had  a  prejudicial  Inflaence  upon  plaintiff's 
case.  There  was  no  proof,  and  nothing 
save  rumor  and  a  newspaper  article,  tend- 
ing to  show  that  Stevenson  had  ever  gam- 
bled in  Allegan,  or  that  the  cause  of  his 
death  had  the  remotest  relation  to  any  is- 
sue In  the  case. 

The  plaintiff  being  offered  as  a  witness, 
any  cross-examination  affecting  tbe  mer- 
its of  the  cause  was  admissible,  whether 
the  particular  transaction  sought  to  be 
shown  by  such  cross-examination  had 
been  referred  to  on  his  direct  examination 
or  not. 

Thequestion  asked  of  Ira  Agan,  who  had 
testified  to  playing  i.-ardB  In  a  room  In  the 
City  Hotel, up-stairs,  "How  much  did  you 
lose  from  August  till  yon  left  in  Novem- 
ber?" was  improper,  and  should  have  been 
rejected.  It  was  entirely  Immateral  how 
much  money  he  had  lost ;  the  only  ina> 


terial  fact  to  be  established  being  that 
gambling  was  going  on  there,  and  pTaintifl 
knew  it.  Nor  was  it  material  whether  or 
not  Ilqaora  were  brought  tbere  while  this 
witness  was  playing. 

The  defendant  testifled  that  the  first  in- 
formation that  he  bad  that  gambling  was 
going  on  in  Allegan  was  from  reading  an 
article  in  the  Allegan  Kecord.  The  article 
was  admitted  in  evidence.  The  defendant 
further  testifled  that  be  was  afterwards 
accosted  by  several  people  t^  know  why 
be  bad  not  madeas  full  a  statement  of  the 
gambling  going  mi  in  town  as  the  Record, 
and  thereupon  he  commenced  making  in- 
quiries, which  finally  led  up  to  the  publica- 
tion of  the  alleged  libelous  arHcle.  Under 
this  testimony  the  article  In  the  Allegan  Rec- 
ord was  properly  admitted  in  evidence,  and 
the  court  very  properly  told  the  Jury  in 
his  charge  that  none  of  the  tacts  stated  in 
the  article  could  t>e  taken  as  proof  of  the 
facts  therein  stated,  or  of  any  fact  in  tbe 
case,  and  that  the  article  could  only  be 
used  to  show  the  good  faith  of  the  defend- 
ant to  mitigate  tbe  damages. 

Tbe  examination  of  the  defendant,  as 
conducted  on  the  trial.  Is  open  to  serious 
objection.  He  was  asked  by  his  counsel 
the  following  question:  "I  wish  you 
would  state,  beginning  wltb  what  infor- 
mation and  sources  of  information  you 
had,  the  information  yon  bad  at  the  time 
you  wrote  that  article,  beginning  with  tbe 
cireumstances  attending  the  composition 
of  it  and  b^ore,  what  knowledge  you  had 
about  it,  and  then  the  writing  of  It,  all 
through.  I  don't  want  to  be  asking  qnes- 
tions  right  along. "  The  qaestion  was  ob- 
jected to  as  incompetent  and  immaterial, 
but  it  was  overruled,  and  tbe  defendant 
was  permitted  thereafter  not  only  to  give 
all  the  sources  of  bis  information,  but  tbe 
con  venations  he  bad  with  various  Indl- 
vidnals.and  the  greatetforts  that  he  made 
to  break  up  the  gambling  in  the  village, 
and  to  reform  young  men  who  had  ac- 
quired the  habit  ot  gambling  and  drinking. 
Much  of  this,  especially  some  of  the  con- 
versations and  the  efforts  of  defendant  in 
the  interest  of  the  general  morality  of  the 
village,  was  entirely  Irrelevant  to  any  is- 
sue in  the  case,  and  could  have  no  other 
influence  than  to  exalt  the  defendant  and 
prejudice  the  plaintiff's  case.  The  defend- 
ant had  a  rigbtto  show  what  be  had  been 
informed  as  to  gambling  in  the  village. 
Hay's  knowledge  of  it,  and  his  failure  to 
take  any  means  to  suppress  it,  and  any 
otherinformatlon  which  had  any  tendency 
to  show  that  he  believed  he  was  stating 
the  truth  as  to  plaintiff  in  regard  to  any 
charge  madeln  the  article,  asbearingapon 
hiB  good  faith  In  such  publication,  and  in 
mitigation  or  redaction  ot  damages;  but 
It  was  entirely  immaterial  what  he  said 
to  young  men  or  othera  about  the  sin  oi 
gambling  or  drinking,  or  what  thsy  said 
to  him  about  their  wives  or  families,  or 
the  promises  of  reformation  made  by  them 
to  him.  The  better  way  would  have  been 
to  have  directed  defendant's  attention  to 
the  matters  Involved  in  the  issae,  and  to 
have  confined  his  testimony  to  snch  mat- 
tera.  It  was  not  material  to  aity  issue  in 
the  case  how  much  money  anyperaon  lost 
at  cards,  or  whether  the  games  were  (airly 
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glared  or  wttb  marked  cards,  anlen  tbe 
nowledga  of  the  Bame  woa  broosht  home 
to  plalntlB.  It  was  anfflclent  to  Bhow 
that  defendant  was  informed  tbat  gam- 
bllntrwaBKoteKon,  and  who  played  there, 
and  that  Hay  was  also  Informed  of  it.ilnd 
did  notbiag  to  prevent  It.  The  matter  of 
detail  of  defrndant'a  Information  was  car- 
ried to  BQCh  an  extent  in  bis  teatimony 
that  many  things  of  no  relerancy  what- 
ever In  the  case,  and  of  which  Hay  was 
not    shown    to    have    Jcnowledgro,   were 

?>laeed  before  the  lory  to  the  advantage  of 
he  defendant  and  the  prejudice  of  the 
plaintiff.  Under  the  rule  in  this  state, 
where  justiflcation  and  facts  In  mitigation 
of  damaxn  can  be  pleaded  Jointly  in  an 
action  of  libel  or  slander,  and  where  tacts 
not  amonnting  to  JUHtlflcation  can  yet  be 
used  la  mitigation  of  damages,  and  where 
tbe  defendant  Is  permitted  to  state  the 
knowledge  and  Information  npon  which 
be  acted,  and  to  give  color  to  his  own  mo- 
tives in  the  transaction,  to  reduce  the 
damages,  great  care  shonld  be  taken  to 
confine  blm  closely  to  the  issnes  in  the 
ease,  and  to  exclude  all  testimony  of  mat- 
ters tbat  conld  have  bad  no.  possible  bear- 
ing opon  tbe  publication  or  speaking  of  tbe 
words  complained  of.  With  tbe  greatest 
care  on  the  part  of  tbe  trial  ]adge  in  aoch 
cases,  the  Jnry  may,  and  do  sometimes, 
eonfoond  matters  In  mitigation  with  mat- 
ters of  Jostifleatlon,  and  find  things  proven 
which  really  rest  only  upon  hearsay,  to- 
wit:  The  information  of  the  defendant 
obtained  solely  through  hearsay,  and 
wblch  is  not  legitimate  evidence  lor  any 
purpose,  except  to  show  good  faith  of 
tbe  defendant,  and  to  reduce  the  damages. 
It  was  proper  for  the  defendant  to  state 
that  he  had  no  ill  will  against  the  plaintiff 
when-  he  made  tbe  publication,  and  that 
he  bad  no  other  motive  in  such  publication 
tban  tbe  public  good.  But  it  was  error 
to  allow  him  to  atate  that  in  tbe  article  be 
did  not  Intend  to  charge  the  plaintiff  with 
tbe  comrolsalon  of  any  crime  or  misde- 
meanor. The  article  was  not  ambiguous, 
and  defendant  must  be  held  to  have  in- 
tended the  meaning  that  his  words  ob- 
viously conveyed.  We  And  no  other  er- 
rors In  the  record;  but  for  those  noted  the 
Judgment  will  be  reversed,  and  a  new  trial 
grranted,  with  costs  of  this  court  to  plain- 
tiff.   The  other  Justices  concurred. 


Sheldon  Azlk  Co.  v.  Scofibu). 
(Supreme  Court  of  MicMgan.    April  17, 18B1.) 

PaTSCEHT  —  AOCBPTAKOK  Or  HOTH  —  RKWIMIOW. 

1.  A  contraot  for  the  sale  of  goods,  to  be  for. 
nished  during  the  year,  provided  for  monthly 
'•ettlements  bynoti)  or  oaui,  a*  agreed. "  Curing 
the  year,  the  buyer  wrote  that  he  was  short  oi 
cash,  but  could  offer  "customers'  paper"  In  set- 
tlement of  account  then  due.  The  seller  replied 
that  it  would  accept  "customers'  paper"  if  the 
putlea  bad  a  good  commercial  rating.  Beld,  in 
aa  action  for  the  balance  ctae,  that  a  flnding  that 
the  notes  forwarded  under  this  arrangementweare 
received  by  the  seller  in  absolute  payment  of  the 
buyer's  indebtedness  was  not  supported  by  the  ev- 
idence, which  sbowed  that,  on  the  protest  of 
some  of  the  notes  for  non-payment  at  maturity, 
the  buyer  replaced  them  by  other  paper. 

8.  If  the  notes  turned  over  to  the  seller  in  set- 
tlement of  the  buyer's  account  were  nofoustom- 
era'  paper, "  as  represented,  but  mere  accommo- 


dation notes,  the  seller,  on  ^Qscovery  of  the  fraud, 
had  the  right  to  resoind  any  agreement,  wbetber 
express  or  Implied,  that  suoh  notes  should  extend 
the  time  of  payment  of  the  debt,  and  move  at 
once  for  the  collection  of  its  account;  and,  if  the 
notes  so  received  were  worthless,  it  was  not  nec- 
essary to  tender  them  back  before  bringing  suit. 

Error  to  drcnlt  court,  Clinton  county. 
Oabora   A    Mills,  for  appellant.    OiiB- 
wold  A  High,  for  appellee. 

MoRBE,  J.  The  plaintiff  is  a  corpora- 
tion duly  incorporated  and  existing  under 
the  laws  of  tbe  state  of  Pennsylvania,  and 
tbe  defendant,  at  tbe  time  of  tbe  com- 
mencement of  this  suit,  was  doing  busi- 
neas  at  Ovid,  Clinton  county,  in  this  state, 
as  tbe  Scofleid  Buggy  Company.  August 
15, 1887,  the  parties  entered  into  the  fol- 
lowing written  agreement:  "Ovid,  Mich., 
Aug.  15,  1887.  Sheldon  Axle  Company 
bave  sold  to  Scofleid  Buggy  Co.,  and  tbe 
said  Scofleid  Buggy  Co.  have  bought  of 
the  said  Sheldon  Axle  Co.,  6,000  sets  of 
axles.  Specifications  as  follows :  Specifi- 
cations to  be  sent  as  wanted  during  the 
year  prior  to  Sept.  15,1888;  all  to  be<rf 
standard  quality,  and  delivered  during 
tbe  year  1SS8,  up  to  Sept.  15.  Shipments 
to  be  consigned  and  bills  of  lading  to  be 
sent  to  Scofleid  Buggy  Co.  Sellers  not  to 
be  liable  for  damages  from  delays  occa- 
sioned by  strikes  of  workmen,  flre,  acci- 
dents at  works,  or  other  causes  beyond 
tbe  control  ol  Sheldon  Axle  Co.  The 
buyer  agrees  to  pay  for  said  axles  the  fol- 
lowing prices:  60  and  8  per  cent,  lint,  f.  o. 
b.  cars  at  Wilkesbarre,  Fa.;  freight  al- 
lowed to  Ovid,  Mich.  Terms  of  payment, 
30  days.  Settlements  by  note  or  cash,  as 
agreed,  monthly  (not  later  than  the  10th 
day)  for  tbe  previous  month's  shipments. 
The  above  agreement  not  to  be  changed 
except  in  writinar.  Accepted.  SooFiGLn 
BuoQT  Co.,  per  F.  A.  Soofibld.  Sheldon 
AXLK  Co.,  J^  J  MoBSE."  Under  this  con- 
tract a  largennmberof  axles  were  shipped 
by  plaintiff  to  defendant  and  received  by 
Scofleid.  The  plainttR  brongbtsuit  by  at- 
tachment to  recover  an  alleged  balance 
due  on  account  of  such  axles, in  tbe  circuit 
court  for  the  county  of  Clinton,  Septem- 
ber 4, 1888.  Tbe  declaration  was  on  tbe 
common  counts  in  assumpAft,  with  a  bill 
of  particulars  of  plaintiff's  demand.  The 
defendant  pleaded  the  general  issue,  and 
gave  notice,  under  such  plea,  of  settlements 
at  various  times  between  the  parties  in 
which  the  account  of  plaintiff  up  to  the 
dates  of  such  several  snttiements  was  paid 
partly  by  notes,  and  the  balance  in  money 
in  full  of  such  account;  also  tbat  by  the 
turning  over  to  the  said  plaintiff  of  cer- 
tain notes  of  third  parties  in  settlement  of 
such  account  tbe  time  of  payment  of  the 
same  was  extended  until  the  maturity  of 
said  notes  which  were  indorsed  by  de- 
fendant, giving  a  list  of  said  notes  not  due 
at  the  beginning  of  this  suit.  A  trial  was 
had  before  the  Honorable  S.  B.  Dauoll, 
circuit  Judge,  without  a  Jury,  who  on  the 
8th  day  of  March,  1R90,  made  the  lollow- 
ing  flnding:  "In  this  cause,  the  same  hav- 
ing been  tried  by  the  court  without  a  jury, 
I,  the  circuit  Jndge  before  whom  the  same 
was  tried,  do  And  as  follows:  That  the 
plaintiff  on  August  15, 1887.  entered  into  an 
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agreement  with  the  defendant  to  lamlab 
blm  6,000  sets  uf  axles  tu  beeent  prevlons 
to  September  16,  1888.  Settlements  for 
same  were  to  be  made  by  cash  or  notes. 
That  the  total  amount  of  goods  sold  to 
the  said  defendant  was  ten  thousand  eight 
hundred  and  sixty-one  dollars  and  forty- 
seren  cents,  (910,801.47  )  That  the  total 
payment  made  on  same  by  the  defendant 
lip  to  the  time  of  the  commencement  of 
this  action  was  ten  thousand  eight  hun- 
dred and  seven  dollars  and  twenty-eight 
cents.  That  there  Is  dne  from  the  defend- 
ant to  the  plaintiff  the  sum  of  fifty-four 
dollars  and  nineteen  cents.  I  And  as  a 
coDclasion  of  law  that  tbe  plaintiff  Is  en- 
titled to  Judgment  against  the  defendant 
for  the  sum  of  flfty-foar  and  IMOO  dol- 
lars, (54.19,)  witb  interest  thereon  from 
September  4, 1888,  to  date,  and  I  order  and 
direct  Judgment  for  that  amount.  Princi- 
pal. 954.19;  Interest.  94.88— total,  959.07.  8. 
B.  Daboll,  Circuit  Judge.  Dated  March  8, 
1890. "  Theplaintlfl  by  Itscounsel  excepted 
to  this  finding,  and  afterwards  moved  the 
coarc  tor  an  amended  finding  of  facts  In 
detail,  which  would  more  spedAcallysbow 
tbe  issues  of  tact  between  the  parties. 
The  circuit  Judge  appointed  a  day  to  set- 
tle said  proposed  amendments  to  the 
finding,  and  im  the  12th  day  of  November, 
1890,  entered  an  order,  after  hearing  coun- 
sel, denying  said  amendments ;  to  which 
denial  the  plaintiff  took  exception. 

A  brief  statement  of  tbe  controversy  be- 
tween the  parties,  as  shown  by  the  testi- 
mony taken  on  thetrial,  will  at  oncestaow 
that  the  finding  of  tbe  circuit  Judge  was 
incomplete  and  insufilcient,  and  that  a 
further  and  amended  finding  ought  to 
have  been  made  In  the  Interest  of  Justice. 
There  was  no  dispute  as  to  tbe  number 
of  axles  sold  to  and  received  by  defendant, 
or  what  was  the  price  to  be  paid  forthem ; 
nor  was  them  any  particular  dispute  as 
to  tbe  payments  made  In  money  or  its 
equivalent.  The  whole  material  dispute 
was  whether  or  not  certain  notes  sent  by 
defendant  to  plaintiff,  and  received  and 
discounted  by  it,  were  received  in  abso- 
lute payment  of  so  much  of  the  indebted- 
ness as  the  notes  amounted  to,  leas  the 
discount.  It  is  evident  from  the  finding 
of  the  circuit  Judge  that  he  roust  have 
found  that  all  these  notes  were  received  in 
absolute  payment,  but  from  his  finding 
alone  it  is  not  discernible  that  any  notes 
were  ever  turned  out  by  defendant  to 
plain  tiff  in  payment  of  Scofield's  indebted- 
ness or  otherwise.  A  large  mass  of  corre- 
spondence was  offered  and  received  In  evi- 
dence. In  fact  nearly  all  the  testimony  was 
In  writing,  being  letters  that  passed  be- 
tween the  parties.  As  the  case  must  go 
back  for  a  new  trial,  we  do  not  deem  it 
necessary  to  set  out  this  correspondence 
In  this  opinion.  Tbe  defendant  attempts 
to  deduce  from  the  letters  passing  between 
the  parties  that  the  notes  were  received 
in  payment,  but  we  do  not  think  so. 
There  was  nothing  in  the  original  agree- 
ment showing  that  notes  of  any  kind  were 
to  be  accepted  in  absolute  payment  of  the 
axles  to  be  sold.  Settlements  were  to  be 
made  monthly  "by  note  nr  cash,  as 
agreed, "  but  this  did  not  bind  plaJntltf  to 
accept  any  note  or  notes  in  payment  of 


its  account.  March  20, 1888,  tiie  defendant 
wrote  plaintm  that  he  was  short  of 
ready  cash,  but  could  offer  customers'  pa- 
per In  settlement  of  account  then  due. 
Plalntilf  replied,  March  28,  1888,  that  tbe 
balance  of  defendant's  account  was 
94,saS.80  op  to  March  1, 1888,  and  that  it 
would  accept  "customers'  paper,"  not 
too  much  of  any  one  party,  the  paper  to 
be  of  parties  that  wunid  be  acceptable  to 
the  banks,  and  discounted  by  them  on  its 
own  merits,  regardless  of  plaintiff's  in- 
dorsement; "that  is,  if  the  parties  have 
commercial  rating  sufficiently  good  to 
satisfy  our  banks,  we  will  accept  paper  <if 
this  kind  for  the  full  amount,  •  •  * 
thn  same  to  be  discounted  by  us,  and  yon 
to  pay  tbe  discount  and  cost  of  cuUec- 
tion. "  "  We  win  do  this  under  the  circnm- 
stances,  although  we  will  say  to  yon 
frankly  that  it  Is  all  we  cau  possibly  man- 
age to  carry  the  amount  of  business  paper 
that  it  is  ueoessary  for  us  to  carry  from 
month  to  month  in  order  to  keep  our  busi- 
ness running,  and  that  is  of  regular  com- 
mercial paper  coming  to  us  In  the  regular 
way  from  our  customers."  March  29, 1885, 
defendant  sent  plaintiff  a  note  of  J.  H. 
Mahler  &  Co.  for  9715,  saying-  "To-day 
we  have  sent  you  onepieceof  paper,  which 
we  trust  you  can  use  and  credit  to  apply 
on  account."  This  note  was  protested 
when  it  came  doe,  and  plaintiff  thereupon 
made  a  sight  draft  on  defendant  for  the 
amount  of  such  note.  This  draft  was  not 
paid  by  defendant,  but  afterwards  Sco- 
fleld  sent  other  paper  to  take  up  and  re- 

?lace  this  protested  and  unpaid  note  of 
.  H.  Mahler  &  Co.  Other  notes  sent  by 
defendant,  under  this  arrangement,  to 
plaintiff,  were  also  protested,  and  not  paid 
at  maturity,  and  were  replaced  by  other 
paper.  We  are  satisfied  on  reading  the 
whole  correspondence  between  the  par- 
ties, and  in  view  of  tbe  fact  of  defendant's 
sending  new  notes  to  replace  those  not 
paid  when  due.  that  tbe  notes  were  not 
taken  in  absolute  payment  of  defendant's 
Indebtedness.  It  follows  that  the  circuit 
judge  was  wrong  In  his  finding,  as  there 
was  no  competent  evidence  in  tbe  record 
to  support  it. 

It  is  also  claimed  by  plalntlB  that  the 
notes  tnrned  out  to  it,  and  held  by  plain- 
tiff when  this  suit  was  commenced,  were 
not  tbe  notes  of  the  cnstomers  of  tbe  de- 
fendant, but  were  accommodation  paper, 
and  worthless  at  that.  There  is  mnch  In 
the  evidence  to  justify  this  claim.  It  Is, 
however,  contended  by  defendant's  coun- 
sel that  the  taking  of  these  notes  at  least 
extended  the  time  of  payment  of  the  in- 
debtedness, and  that,  therefore,  tbe  suit 
was  prematurely  brought;  and  also  that 
suit  could  not  be  commenced  to  recover 
the  original  Indebtedness  before  tender  of 
the  notes  back  to  defendant.  Two  of  the 
notes,  amounting  to 91,500,  were  past  due, 
and  bad  been  protested  for  non-payment 
before  tbe  suit  was  commenced ;  and  one 
note  for  9413  became  due  and  was  pro- 
tested on  the  same  day  tbe  action  was 
brought.  The  other  notes  were  not  due 
at  the  time  tbe  writ  of  attachment  was 
Issued.  Asfarasthe8ethreenotes,amount- 
ing  to  91,913,  were  concerned,  the  amount 
of  the  debt  represented  by  them  was  due 
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when  this  salt  was  began.  Two  of  the 
notes,  representinsr  nearly  91,000,  were  the 
notes  of  the  defendant.  All  of  the  notes 
were  returned  to  defendant  before  the  trial 
of  the  case  In  the  court  below.  If  the 
notes,  as  claimed  by  plaintiff,  were  not 
the  potcs  uf  hoaa  tide  customers  of  the 
defendant,  but  were  accummodation 
notes  made  for  the  purpose  of  fraudulently 
palming  them  off  upon  the  plaintiff  as  the 
notes  of  customers  of  the  defendant,  then 
the  plaintiff,  upon  the  discovery  of  such 
fraud,  had  the  right,  although  the  taking 
of  them  in  the  first  placemay  haveextend- 
e<I  the  time  of  payment  of  the  debt,  to  re- 
scind or  renounce  any  agreement,  whether 
express  or  implied,  that  they  should  ex- 
tend the  time  of  payment,  and  move  at 
once  for  the  collection  of  its  account; 
and,  if  the  notes  so  received  were  worth- 
less. It  was  not  necessary  to  tender  such 
notes  back  to  defendant  before  the  bring- 
ing of  suit.  Whether  or  not  the  taking  of 
tfiese  notes  did  extend  the  time  of  pay- 
ment we  do  not  deem  it  necessary  to  de- 
termine from  this  record.  As  there  must 
t>o  a  new  trial,  it  will  be  best  to  let  It  be 
determined  from  the  facts  whicli  may  ap- 
pear upon  such  trial.  The  Judgment  is 
reversed,  and  a  new  trial  granted,  with 
coats  of  this  court  to  plain  tiff. 

LoKG,  J.,  did  not  alt.    Theother  Justices 
concurred. 


Davis  t.  Pbilups  et  hI. 

ISupreme  Court  of  AflcMflon.    April  17, 1891.) 

SsiTUie  Asms  Coktvtaiics  —  Undct  iKFLtmitai 

— MbNTAL  iNClf  xoitt. 

1.  CompIalDsut  conveyed  to  defendant  a  lot 
for  a  one-fourth  intareat  in  a  iwteDt  for  an  im- 
proved oburn.  At  tbe  time  of  the  tranaaction,  and 
for  some  time  afterwards,  tbe  patent  was  consid- 
ered by  defendant  and  others  a  valuable  inven- 
tion. A  cousin  and  witness  of  complainant 
houEbt  an  Interest  of  defendant  in  conslaeration 
of  aTdlng  in  putting  it  in  the  market,  and  exhib- 
ited a  model,  beltevInK  it  to  be  valuable,  but  he 
advised  plaintiS  not  to  bay.  Held,  tbat  there 
was  no  evldenoe  of  nndue  InBuenoe  or  false  rep- 
teaentation  by  defendant. 

3.  Complainant  was  worth  considerable  prop- 
erty In  bouses  and  lots,  and  loaned  money  upon 
nutes  and  mortgages,  and  managed  bis  own  affaiia. 
His  physician  tesUned  that  he  was  of  weak  mind. 
HeU,  that  complainant  had  sufficient  intelU- 
genoe  to  make  thia  contract. 

Appeal  from  circuit  court,  Kent  county, 
in  chanceiy. 

J.  A.  F&tr&tid,  (Btrney  Hoyt.  of  coun- 
sel,) for  appellant.  Montgomery  & 
Bandy,  for  appellees. 

Grant,  J.  On  March  6, 1887,  tbe  com- 
plainant executed  to  the  defendant  Esra 
U.  Phillips  a  deed  of  a  lot  in  the  city  of 
Grand  Rapids.  The  consideration  ex- 
pressed in  the  deed  was  $2,500.  The  actual 
consideration,  however,  was  the  transfer 
by  the  defendant  to  the  complainant  of  a 
one-fourth  Interest  In  certain  letters  pat- 
ent for  an  alleged  new  and  useful  Improve- 
ment in  chums.  Both  parties  resided  in 
Grand  Rapids.  About  a  year  and  seven 
months  afterwards  complainant  filed  bUi 
T.48N.w.no.8— 88 


bill  of  oomplaint  in  this  eause  to  set  aside 
the  conveyance,  on  the  ground  that  it 
was  obtained  by  fraud  on  the  part  of  the 
defendant.  The  fraudulent  representa- 
tions set  up  in  the  bill  are  that  defendant 
represented  himself  to  be  the  owner  of 
said  patent-right';  that  it  was  of  the  val- 
ue of  $10,000;  that  be  was  about  to  hare 
formed  a  stock  company  to  manufacture 
and  sell  chums  nndersald  patent;  tbat 
he  would  at  once  have  such  stock  compa- 
ny formed,  and  would  cause  to  be  trans 
ferred  to  complainant  a  certain  portion  of 
the  capital  stock  of  said  company ;  that 
such  churns  could  l>e  lawfully  manufact- 
ured  and  sold  without  any  infringement 
upon  tbe  rights  of  others;  that  he  was 
able  to  start  said  business;  and  that 
large  profits  conld  be  realised  therefrom. 
The  bill  further  charges  tbat  complainant 
was  nnaccustomed  to  such  business,  was 
of  weak  mind,  and  easily  Imposed  upon 
in  business  transactions,  and  that  be  re- 
lied upon  these  representations.  The  bill 
farther  charges  upon  information  and  be- 
lief that  said  patent-right  is  an  infringe- 
ment upon  another  patent-right,  and 
that  no  goods  can  be  legally  manufact-. 
ured  under  that  of  complainant.  The  de- 
fendants demurred  to  that  portion  of  the 
bill  setting  forth  such  infringement  as  too 
vague,  uncertain,  and  indefinite  to  require 
answer.  Tbe  demurrer  was  sustained  by 
the  decree  of  tbe  eonrt,  from  which  decree 
the  complainant  did  not  appeal.  The  de- 
murrer was  properly  sustained,  and  the 
proofs  upon  this  record  fail  to  make  out 
any  case  of  Infrinsement.  Tbe  defendants 
answered  the  remaining  portion  of  the 
bill,  issue  was  duly  Joined,  tbe  case  heard 
in  open  court,  and  decree  rendered  tor  the 
defendants,  dismissing  the  bill.  The  ques- 
tions involved  are  purely  of  fact,  to  be  de- 
termined from  tbe  testimony  of  11  wit- 
nesses on  the  part  of  the  complainant, 
and  12  on  the  part  of  the  defmdants. 
These  questions  are:  (1)  Did  the  defend- 
ant Esra  O.  Phillips  make  false  and  fraud- 
ulent representations  to  the  complainant, 
as  alleged  In  the  bill?  (2)  Was  tbe  com- 
plainant too  weak-minded  to  understand 
the  nature  of  the  transaction  and  to  make 
tbe  contract? 

We  see  no  good  purpose  to  be  subserved 
either  to  the  parties  litigant  or  to  the 
public  by  setting  forth  the  evidence  in  the 
case.  We  find  no  evid«ice  of  undue  influ- 
ence, and  tbe  proofs  do  not  warrant  tbe 
conclusion  that  tbe  defendants  were 
guilty  of  tbe  false  representations  charged. 
The  patent-right  may  have  possessed  no 
value  or  merit.    The  testimony  upon  this 

Jioint  is  somewhat  unsatisfactory,  but  It 
B  shown  by  a  clear  preponderance  of  evi- 
dence that  at  the  time  of  this  transaction, 
and  for  some  time  afterwards,  it  was  hon- 
estly considered  by  tbe  defendants  and 
othera  to  be  a  valuable  invention.  The 
witness  Cooper,  a  cousin  of  complainant's, 
and  a  witness  tor  him,  evidently  consid- 
ered it  of  some  value,  for,  at  tbe  same 
time  of  tbe  sale  to  complainant,  defend- 
ants also  transferred  an  intefrast  to  Coop- 
er in  consideration  of  his  undertaking  to 
assist  him  In  getting  men  of  means  Inter- 
ested in  tbe  matter.    A  model  of  the  cbam 
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was  tried,  and  was  nhown  by  defendants 
and  Cooper  to  several  citisenii  of  Grand 
Rapids,  who  then  beliered  It  to  be  a  vala- 
uble  invention.  Mr.  Cooper,  however,  tes- 
tified that  be  advised  complainant  not  to 
buy,  but  he  bought  despite  his  advice. 
Whether  the  enterprise'  failed  for  lacK  of 
merit  or  lack  of  funds  to  manofacture  and 
place  the  chums  upon  the  market  is  not 
at  all  clear,  nor  is  It  necessary  to  a  deter- 
raiuatlon  of  the  issue  here.  If  the  com- 
plainant has  failed  to  make  out  a  case  of 
undue  influence  or  of  fraudulent  represen- 
tation, that  part  of  his  case  must  fall. 
We  think  it  entirely  clelir  that  in  this  re- 
spect be  has  failed. 

Tbe  only  other  qneetion  is  as  to  bis  com- 
petency to  make  a  contract.  Complain- 
ant was  tbe  owner  of  some  918.000  wortb 
of  property,  conststins  of  booses  and  lots 
in  tbe  city  of  Grand  Rapids,  money  loaned 
upon  notes  and  mortgages,  and  money 
in  tbe  bank.  He  bas  always  managed  his 
own  business  affairs,  often,  however,  tak- 
ing tbe  advice  of  bis  cousin  Mr.  Cooper. 
He  had  been  in  business,  and  it  does  not 
appear  to  have  occurred  to  any  one  to 
.  take  proceedings  to  put  him  under  gnard- 
iansbip.  While  weaknues  of  mind  is  an 
important  element  for  the  consideration 
of  the  court  in  determining  tbe  nature  of 
snob  titansactlons,  yet  weakness  of  mind 
alone  is  not  sufficient  to  warrant  tbe  set- 
ting aside  of  a  contract  ntberwise  valid 
and  free  from  any  taint  of  fraud.  There 
are  many  degrees  of  competency,  bnt  busi- 
ness transactions  are  not  to  be  measured 
by  degrees.  The  sole  question  always  is, 
had  Che  party  sufficient  intelligence  to  un- 
derstand tbe  transaction?  Theonly  medi- 
cal testimony  is  that  of  a  physician  who 
had  attended  complainant,  and  treated 
him  for  a  fever.  His  testimony  is:  "1 
should  look  upon  bim  as  a  person  not 
qualified  to  enter  Into  that  kind  of  busi- 
ness at  all,  or  to  handle  large  sums  of 
money.  He  Is  rather  an  Imbecile;  and  Im- 
properly developed,— not  developed  in 
some  things.  Sometimes  he  would  be 
quite  rational,  then  again  his  mind  is 
rather  feeble,— feeble-minded.  I  should 
Judge  bim  to  be  a  man  of  rather  feeble 
mind.  His  mind  is  not  proportioned  to 
the  development  of  bis  body  and  the  physi- 
cal and  mental  undemtauding."  The 
complainant  was  of  small  stature,  and, 
on  cross-examination,  the  witness  stated 
bis  theory  as  follows:  "The  theory  Is 
that  the  greatest  amount  of  development 
in  corporeal  bent  or  caloric  heat  in  the 
system  produced  the  greatest  amount  of 
energy,  large  brains  In  proportion.  Take 
a  large  brain  of  a  smally  developed  stat- 
ure,—a  very  small  man, — the  caloric  heat 
an^  development,  there  is  a  deficiency  of 
locomotive  power  and  effect  to  carry  In- 
to accomplishment."  Such  testimony  is 
valueless.  The  testimony  of  tbe  com- 
plainant himself  shows  that  he  was  pos- 
sessed of  sufficient  intelligence  to  under- 
stand the  character  of  this  transaction. 
Tbe  decree  of  the  court  below  must  be 
affirmed  with  costs. 

LoNO,  J.,  did  not  sit.   Tbe  otber  Justices 
coneorrad. 


Ltonb  e£  al.  v.  Miixeb. 

(SuipreTue  Coiut  qf  North  Dakota.  Jan.  IB,  1891.) 

Wijrr  or  Jitbibdiotion- Waitss  bt  ArrxAi. 

After  an  appeal  upon  queations  of  law 
and  fact  by  a  defendant  from  a  Judjiment  of  a 
Justice  of  tlie  peace  to  the  dUtrlot  oottrt,  where 
a  denuad  for  a  new  trial  is  embodied  in  tbe  no- 
tice of  appeal,  the  defendant  cannot  deny  the  Ju- 
risdiction of  tbe  district  conrt  over  his  person, 
although  the  Justice  of  the  peace  (enderiiut  tbe 

iudgment  appealed  from  never  acquired  Jmnsdlc- 
ion  over  hfs  person.  Whether  such  Jnatloe  ao- 
quired  sueb  Jurisdiction  by  litigating  the  osnse 
on  the  merits  after  motion  to  disoms  for  want 
of  Jurisdiction  liad  been  overruled,  not  dedded. 

(SyUabut  by  Ote  Court.) 

Appeal  from  district  conrt,  Kidder  eoan> 
ty ;  W.  WiNCBRSTER,  Judge. 

W.  F.  Coobraue  and  Qeo.  W.  Newton,  for 
appellants. 

Corliss,  C.  J.  The  Justice  of  tbe  peace 
btfore  whom  this  action  was  Institnted 
failed  in  tbe  first  instance  to  acquire  Juris- 
diction of  the  person  of  the  defendant  be- 
cause the  summons  was  not  properly 
served.  Tbe  defendant  appeared  specially 
tor  the  purpose  of  objecting  to  the  court's 
Jurisdiction,  and  moved  the  court  to  aet 
aside  tbe  service  of  the  process  on  the 
ground  that  the  court  bad  not  acquired 
Jurisdiction  of  bis  person.  This  motion 
being  overruled,  the  defendant,  after  re- 
questing and  securing  a  change  of  venue, 
answered  tbe  complaint,  and  tbe  case  was 
tried.  Defeat  ensnlng. defendant  appealed 
from  the  Judgment  on  questions  of  law 
and  fact,  demanding  In  bis  noticeof  appeal 
a  new  trial  of  tbe  casein  the  district  court. 
That  conrt  adjudged  tbut  tbe  action 
should  be  dismissed  for  want  of  Jurisdic- 
tion of  the  person  of  tbe  defendant.  This 
ruling  is  challenged  by  tbls  appeal,  and 
we  think  the  appellant  must  succeed. 
Whether  tbe  defendant,  by  pleading  and 
litigating  the  cause  on  tbe  merits,  waived 
bis  objection  to  the  court's  Jurisdiction 
over  his  person,  made  before  be  bad  ap- 
peared specially.  It  Is  not  necessary  for  us 
to  decide.  The  defendant  himself  Invoked 
the  Jurisdiction  of  a  new  tribunal,  not  for 
tbe  purpose  of  correcting  an  erroneous  rul- 
ing on  tbe  question  of  Jurisdiction,  but  to 
have  the  issues  litigated  upon  the  merits. 
He  demanded  a  new  trial  in  bia  notice  of 
appeal,  and  under  the  statute  such  de- 
mand is  an  appeal  to  tbe  district  court  to 
hear  and  determine  tbe  cause  on  the  mer- 
its. Section  6131,  Comp.  Laws.  It  Is  not 
entirely  logical  for  bim  to  repudiate  a 
Jurisdiction  be  has  invoked,  not  for  the 
special  purpose  of  reversing  an  erroneous 
ruling  on  the  question  of  Jurisdiction,  but 
for  the  purpose  of  a  trial  of  the  action  on 
tbe  merits  in  a  new  tribunal.  The  district 
court  bad  Jurisdiction  of  tbe  person  of 
tbe  defendant  when  he  himself  Invoked 
tbe  Jurisdiction  generally,  and  tbe  cause, 
therefore,  should  have  been  tried  upon 
the  merits.  Seurer  v.  Horst,  (Minn.)  18 
N.  W.  Rep.  283,  is  an  express  authority  In 
favor  of  our  views.  For  tbe  error  in  rnus- 
ing  to  entertain  Jurisdiction  of  the  case  tbe 
Judgment  of  the  district  court  is  reversed. 
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and  that  eonrt  Is  directed  to  proceed  wttb 
the  trial  of  tbe  action  as  in  otber  cases  of 
Bimllar  appeals.    All  eoncar. 

Haskins  v.  Kknnedt. 
(Supnme  Court  of  Witocontin.   April  9,  1891.) 

COKTRXOTS — COXSTBtlCTION—  OTXBPATMXBTS— RB- 
OOTKBT. 

PlalotUf  ooutrkcted  to  deliver  log*  to  de- 
fendant at  a  certain  place,  In  payment  for  which 
defendant  agreed  to  lomlsh  him  such  supplies  as 
were  needed  toget  out  the  logs,  and  retain  enough 
of  the  purchase  money  to  p^r  therefor;  and  It 
I  provided  that  the  logs  should  be  paid  for  at 


the  specified  rate  "when  so  out,  banked,  and 
dellverad. "  FlaintUt  then  contracted  with  O.  to 
get  out  the  logs  for  plalntUf  on  the  same  terms  as 
nis  contraot  with  defendant,  and  requested  de- 
fendant to  make  _pa7ment  to  O.  Heio,  that  de- 
fendant had  no  right  to  furnish  supplies  to  O., 
except  as  logs  were  delivered,  and  he  has  no 
claim  against  platatifl  for  overpavmenta  by  rea- 
son of  fumlshlng  supplies  before  delivery  of  the 
logs. 

Appeal  from  circaitcourt,  Ashland  co>in> 
ty. 

In  July,  1887,  the  parties  entered  into  a 
contract  In  writing,  in  and  by  wblcb  tbe 
plaintiff  agreed  to  sell  to  tbe  defendant 
8,000,0i)0  feet  of  wbite  pine  saw-logs,  more 
or  less,  to  be  cot  during  tbe  logging  sea- 
son of  1887-88.  on  lauds  owned  or  con- 
trolled by  plaintiff,  and  to  deliver  thesame 
to  defendant  on  tbe  banks  of  Lake  Hope- 
rior,  and  certain  tributaries  thereto.  The 
atipulatloa  for  payment  for  sncb  logs  Is 
as  follows:  "The  said  Kennedy  agrees 
to  furnish  tbe  said  party  of  tbe  first  part 
[tbe  plaintiff]  such  supplies  as  may  be 
needed  to  get  out  such  logs,  and  to  hold 
snfBeient  of  said  purchase  money  to  pay 
for  said  supplies,  and  for  the  labor  of  bank- 
ing said  logs,  lees  the  above  proTlslons. 
One-half  the  purchase  money  shall  be 
paid  for  each  100,000  feet  delivered  on  the 
bank.  Whatever  balance  is  due  tbe  party 
of  the  first  part  shall  be  paid  him  in  July, 
1888.  Thesaidlogstobepaldlorattherate 
of  96.26  per  1,000  feet  whon  so  cut,  banked, 
and  delivered  as  above  stated. "  In  Octo- 
ber, 1887,  plaintUf  and  one  O'Gara  entered 
into  a  contract  in  writing,  In  and  by 
which  tbe  latter  agreed  to  cut  and  bank 
for  plaintiff  a  portion  of  the  logs  thus 
sold  defendant,  on  certain  land  specified 
therein,  at  a  stipuated  price  per  1,000  feet. 
It  Is  further  stipulated  therein  that  the 
terms  of  payment  shall  be  the  same  as  in 
tbe  above  contract  between  plaintiff  and 
defendant;  and,  further,  that  "said  D. 
A.  Kennedy  shall  pay  directly  totheparty 
of  the  second  part  [O'Oara]  the  aforesaid 
consideration  for  said  logging  and  bank- 
ing, at  tbe  times  and  in  tbe  manner  Indi- 
cated by  the  contract  heretofore  referred 
to  by  and  between  tbe  party  of  tbe  first 
part  [the  plaintiff]  and  D.A.  Kennpdy.and 
so  much  of  said  contract  as  refers  to  tbe 
payment  ol  said  logging  is  hereby  made 
a  part  of  this  agreement."  Plaintiff  de- 
livered tbe  contract  between  himself  and 
O'Oara  to  thedefendant,  and  requested  bim 
to  fomish  O'Oara  with  supplies  as  tborein 
required,  and  defendant  agreed  to  do  so. 
Under  this  agreement  defendant  furnished 
O'Oara,  daring  the  logging  season  of 
1887-88,  supidies  to  the  amount  of  94,867.78. 


The  logs  O'Oara  <>ut  and  banked  under  bis 
contract  with  plaintiff  amounted  only  to 
$8,608.08.  Thus defendantoverpaid O'Gara 
9864.70.  July  21. 1888,  defendant  delivered 
to  plaintiff  his  account  of  such  logging 
transactions,  as  contained  in  defendant's 
books,  showing  a  balance  In  favor  of 
plaintiff  of  917,298.80.  This  account  com- 
mences with  abalanceof  948,096.58  against 
plaintiff,  contained  In  another  account 
rendered  plaintiff  May  11,  1888.  In  the 
latter  account  plaintiff  is  charged  with 
98,508.08,  paid  to  O'Oara,  according  to 
plaintiff's  statement  of  the  amount  of 
logs  put  in  by  O'Oara.  Neither  account 
includes  the  9864.70  tbns  overpaid  O'Oara. 
November  1, 1888,  another  account  was 
furnished  plaintiff  by  defendant,  commenc- 
ing •  with  the  item  of  917.396.80,  b(>lDg  tbe 
balance  in  favor  of  plaintiff  in  the  account 
of  July  31st.  It  includes  obarges  against 
plaintiff  aocming  after  July  31at,  amount- 
ing to  97,SI90.26.  Tbe  balance  found  due 
plaintiff  in  that  account  whs  99.808.50,  of 
which  98,000  was  then  paid  plaintiff.  De- 
fendant offered  to  pay  the  remaining 
1808.60,  but  plaintiff  desired  Mm  to  retain 
it,  and  he  did  so.  This  account  of  Novem- 
ber 1, 1888,  contains  a  charge  of  9864.70 
against  plaintiff,  being  the  am<iunt  thus 
overpaid  O'Oara.  Tbe  foregoing  facts  are 
nndispnted.  Whether  the  plaintiff  is  lia- 
ble to  the  defendant  for  theamountof  this 
overpayment  ta  the  only  question  in  con- 
troversy In  this  action.  The  complaint 
Is  for  the  balance  stated  in  the  account  of 
July  21st  to  be  due  the  plaintiff,  less  sub- 
sequent payments,  excluding  therefrom 
the  charge  for  the  amount  overpaid 
O'Oara.  It  goes  upon  the  theory  that 
such  account  is  an  account.stated  by  the 
parties,  and  binding  upon  botboftbem. 
The  answer  denies  that  tbe  account  of 
Jnly  21st  was  stated  by  tbe  parties,  and 
alleges  that  it  was  made  merely  to  show 
how  plaintlfTs  accounts  stood  on  defend- 
ant's books  at  ths  time,  so  that  plaintiff 
might  determine  whether  it  was  correct 
or  not,  as  far  as  It  went;  also  that  sim- 
ilar accounts  were  furnished  plaintiff  at 
various  times  before  and  after  July  2l8t, 
fortJie  same  purpose.  The  answer  also 
affirms  tbe  accuracy  of  the  account  of 
November  1, 1888,  containing  the  charge  of 
the  disputed  item  of  9864.70.  The  court 
directed  a  verdict  for  tbe  plaintiff  for  the 
amount  appearing  to  be  due  him  by  the 
account  of  November  1st,  after  striking 
therefrom  the  charge  of  $864.70.  A  mo- 
tion by  defendant  for  a  new  trial  was  de- 
nied, and  Judgment  entered  pursuant  tn 
the  verdict.  Tbe  defendant  appeals  from 
the  Judgment. 

iMmonnx,  Oleaaoa,  Sbea  A  Wright,  for 
appellant.  Tomklna,  MorriU  A  Smttb,  for 
respondent. 

Ltom,  J.,  (after  stating  tAe  Acts  as 
above.)  The  only  question  to  be  deter- 
mined on  this  appeal  is,  should  the  defend- 
ant. In  his  account  with  the  plaintiff,  be 
allowed  tbe  charge  of  9864.70,  being  the 
amount  paid  O'Oara  over  and  above  the 
contract  price  of  the  logs  cut  and  banked 
by  him  7  The  defendant  testlfled  that  ad- 
vances for  supplies  are  sometimes  made  to 
loggers  early  in  the  logging  season,  and 
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before  any  loss  are  banked,  to  the  amoont 
ot  seven-elghtba  of  tbe  contract  price  for 
the  work.  This  1«  ondoubtedly  a  correct 
statement,  for  in  a  leirge  proportion  of  the 
numerous  loffglng  vases  wbicb  reach  this 
court  it  appears  that  tbe  logKers  have 
little  capital,  and  would  be  unable  to  exe- 
cute their  contracts  were  not  liberal  ad- 
vances made  to  tbem  early  in  their  opera- 
tions, when  they  must  procure  teams, 
tools,  and  equipagre  fur  the  business,  in- 
volving their  heaviest  expenditures.  But 
these  circumstances  do  not,  of  themselves, 
Jostitytbederendant  in  overpaying  O'Gara. 
Whether  he  could  do  so,  and  bind  the 
plaintiff  by  such  overpayment,  must  de- 
pend entirely  upon  the  contracts  under 
which  such  payments  to  O'Gara  were 
made.  If  defendant  has  a  contract  with 
plaintiff  which  authorises  such  overpay- 
ments, the  plaintiff  must  bear  the  loss; 
but, if  the  defendant  has  no  such  contract, 
then  he  must  bear  it.  This  brings  us  to 
consider  the  respective  contracts  between 
these  parties  and  plaintiff  and  O'Oara,  the 
terms  of  which  are  sufficiently  set  out  in 
the  foregoing  statement  of  tbe  case.  Man- 
ifestly, the  defendant  bad  no  authority  to 
make  advances  to  O'Oara  beyond  what 
the  plaintiff  was  bound  to  make  under  bis 
contract  with  O'Gara.  Tbe  terms  of  that 
contract,  with  respect  to  advances  and 
payments  on  tbe  same,  were  contained  in 
the  contract  between  these  parties,  which, 
by  reference,  are  incorporated  in  the 
O'Gara  contract.  By  the  latter  contract, 
therefore,  plaintiff  bound  himself  to  furnish 
O'Gara  needed  supplies  to  get  out  tbe 
logs,  retaining  tbe  cost  thereof  out  of  the 
sums  earned  by  O'Gara.  He  also  bound 
himself  to  pay  ooe-half  the  contract  price 
for  the  work  for  each  100,000  feet  delivered 
on  tbe  banks  of  the  designated  streams. 
Any  advances  so  made  by  him  were  a  part 
of  each  payment.  Ue  further  bound  him- 
self to  pay.  In  July,  1888,  any  balance  in 
favor  of  O'Gara.  Then  comes  a  provision 
covering  the  whole  sublect  of  payments, 
to  the  effect  that  tlie  work  was  to  b«  paid 
tor  at  tbe  specified  rate  when  the  logs 
should  be  so  cat  and  banked.  Tbe  only 
reasonable  construction  of  this  clanse,and 
of  the  whole  contract,  is  that  O'Gura  had 
no  claim  against  plaintiff,  whether  by  way 
of  advances  or  otherwise,  until  the  logs 
were  cut  and  banked  according  tothecon- 
tract,  with  the  qualiflcation  that  for  each 
100,000  feet  thereof  so  cttt  and  banked  he 
was  entitled  to  the  stipulated  compensa- 
tion. Any  other  construction  would,  we 
think,  do  violence  to  the  language  of  the 
contract,  and  the  clear  Intention  of  the 
parties  thereto. 

Another  feature  of  the  case  may  here  be 
noticed.  It  appeared  that  some  of  the 
timber  (about  100.000  feet)  included  in  the 
O'Gara  contract  was  stolen  before  O'Gara 
was  ready  to  cnt  it.  He  thus  lost  the 
benefit  of  so  much  of  his  contract.  The 
defendant  testified  that  be  made  advances 
to  O'Gara  on  the  faith  of  his  getting  out 
all  the  timber  covered  by  his  contract, 
and  especially  the  stolen  timber,  which 
was  favorably  located  near  th6  river,  and 
conld  t>e  banked  cheaply,  and  that  he 
made  no  more  advances  to  O'Gara  than 
were  reauired  to  enable  bim  to  fulfill  his 


contract  with  piaiatia.  Bat,  nnder  the 
construction  we  have  given  the  coatnwt, 
these  facts  are  immaterial.  Had  defend- 
ant made  advances  no  faster  than  O'Gara 
banked  the  logs,  there  could  have  been  no 
overpayment.  We  see  no  escape  from  the 
conclusion  that  defendant  made  such  over- 
payments without  authority  from  plain- 
tiff to  do  BO,  and  hence  that  be  has  no  val- 
id claim  therefor  against  the  plaintiff.  It 
is  of  no  importance,  therefore,  whether  the 
parlies  stated  tbe  account  of  July  2l8t, 
and  thus  bound  themselves  by  it,  or  not. 
In  either  event  the  result  is  the  same.  The 
material  facts  being  undisputed,  and  the 
case  turning  entirely  upon  the  construc- 
tion of  the  contract,  the  court  property 
directed  a  verdict  for  the  plaintiff.  Judg- 
ment afllrmed. 


BuNDLK  et  al.  V.  Kennam. 

{Supreme  Court  of  WiaconMn.    April  9,  1891.) 

HCTDAI.  IKSVBANOB  ColCPAXIBS — PaTXBHT  OV  CaSH 
PBEMItnC— VALIDrfT  Of  FOUCT. 

Defendant,  a  mutual  insnranoe  company, 
had  no  authority  to  issue  policies  as  a  stock  com- 
pany for  ■  fixed  cash  premium,  bat  the  statute 
(Sanb.  ac  B.  SL  fTu.  |  1941e)  provided  that,  in 
ease  of  a  loss,  an  assessment  soiBcient  to  pay  the 
loss  should  be  made  "upon  all  property  Insured." 
Heid,  that  s  policy  issued  for  a  cash  premium  is 
binding  on  the  company  and  not  ultra  vires,  since 
the  holder,  notwithstanding  such  payment.  Is 
tmder  the  statute  still  liable  to  assessments. 

Appeal  from  snperior  court.  Milwaokea 
county. 

Stark  A  Sntberlaad,  for  appellant.  Tai^ 
ner  A  Tiattln,  for  respondents. 

CoLB,  C.J.  The  single  question  present- 
ed on  this  appeal  is  whether  the  policy  of 
Insurance  issued  by  the  MaanfacturwB' 
Mutual  Fire  Insurance  Ckimpaay  was 
valid  and  binding  on  the  company.  If  it 
was,  the  order  of  tbe  snperior  court  most 
be  affirmed,  because  there  was  a  valid 
claim  founded  on  tbe  policy  against  iiM 
company  wbiota  the  receiver  represents. 
The  company  was  organised  under  sec- 
tions 1941a-1941ir,  Sanb.  ft  B.  St..  inc..  as 
a  mutual  Insurance  corporation.  Itis  ad- 
mitted that  the  company  never  complied 
with  chapter  6,  Laws  18K7,  so  as  to  bave 
the  right  to  issue  policies  as  a  stock  com- 
pany, where  the  premiums  are  paid  in  cash 
at  the  time  of  insurance,  as  distlngui^ed 
from  a  mutual  company.  But  in  this  ease 
the  premium  was  paid  in  cash,  no  premi- 
um note  or  obligation  being  given  by  tbe 
insured  to  pay  future  assessments  for 
losses.  Section  194Io  contemplates  that 
such  a  note  or  obligation  would  be  given 
by  the  insured,  and  tbe  question  Is,  does 
the  payment  of  tbe  premium  in  cash  and 
the  failure  to  give  a  note  or  obligation 
take  tbe  policy  out  of  the  mntnal  princi- 
ple, or  is  tbe  insured  still  a  member  of  a 
mutual  insurance  company?  The  soln- 
tion  of  this  question  depends  entirely 
apon  the  provisions  of  our  statnte.  We 
have  ]ast  referred  to  tbe  section  which 
clearly  con  templates  and  provides  that  all 
persons  insured  shall  give  their  obliga- 
tions to  tbe  company  tilnding  themselves, 
their  heirs  and  assigns,  to  pAy  their  pro 
rata  share  of  the  necessary  axpensss  and 
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lames  of  the  company.  Tblii  was  tbe 
proper  way  of  doing  bcslnem  as  indicated 
by  tne  ntatute,  and.  where  the  boBinesB 
was  so  conducted,  there  could  be  no  doubt 
but  that  the  company  was  simply  a  mat- 
na)  company,  tbe  mutaal  prtnciple,  an  it 
is  called,  applying  to  the  contract.  The 
members  ot  tbe  companj'  would  all  be 
bonnd  to  contribute  to  pay  the  losses  sus- 
tained by  the  company,  and  would  lorm  a 
mutual  insurance  company  in  tbe  strict 
legal  sense  ot  those  words.  Now,  did  the 
statute  stop  hnre,  the  argument  w-onid  be 
well  founded,  that  the  insured  in  this  case 
merely  paid  cash  for  his  respective  risk 
and  was  not  bound  to  contribute  further 
.owards  paying  the  losses  of  the  com- 
pany, but  really  stood  upon  the  same 
footing  as  be  would  in  a  stock  company. 
BdI  section  ]941e  provides,  among  other 
things,  that"  whenever  the  amount  ot  any 
losH  has  been  ascertained,  which  requires 
an  assessment  to  l>e  made,  then  the  presi- 
dent and  the  olflcers  ot  the  corporation 
shall  make  an  assessment,  sufficient  to 
pay  such  loss,  upon  all  the  property  in> 
sured,  according  to  the  amount  for  wlileb 
each  several  piece  of  property  is  insured, 
taken  in  consideration  with  tbe  rate  of 
premiuQiH  undw  which  it  may  have  been 
classifled."  A  previous  section  gives  the 
corporation  power  to  classify  property  in- 
sured corresponding  to  the  risk,  and  tbe 
claune  just  quoted  authorises  an  assess- 
ment to  pay  losses  and  expenses  upon  the 
property  insured  without  any  exception. 
The  effect  ot  this  provision  is  to  make  a 
oash  policy-holder  a  member  of  tbe  com- 
pany and  liable  to  pay  asseosnients  for 
loMws.  We  cannot  iiercftive  how  it  is  pos- 
sible to  escape  this  conclusion,  or  to  give 
tbe  statute  any  other  construction  tban 
to  hold  that  it  in  terms  makes  the  casb 
policy-holder  a  memb<>r<rf  the  company, 
subject  to  assessment  the  same  as  though 
he  bad  given  bis  note  or  other  obligation, 
AS  it  was  contemplated  shonid  be  done. 
This  would  fully  meet  tbe  tbeory  ot  a  mut- 
ual tnsuranee  company  and  constitute 
every  person  insured  a  member,  and  tbe 
articles  ot  Incorporation  seem  to  go  on 
the  same  principle,  for  they  provide  tbat 
all  persons  who  ma.v  be  insured  in  the 
company  shall  be  members  thereof  during 
the  period  of  their  insurance,  and  shall  be 
entitled  to  one  vote  at  the  annual  meeting 
ut  tbe  company  tor  each  tl.OOO  insurance 
tbey  may  have  In  the  company.  Section 
9.  Articles  of  Incorporation.  Thus  any 
person  holding  a  policy  issued  by  the  com- 
pany is  made  a  member  of  the  corpora- 
tion, and  entitled  to  vote  therein,  entirely 
irrespective  of  the  question  whether  the 
premium  was  paid  in  cash  or  by  premium 
note.  Itistrnethe  articles  also  provide 
tbat  all  persons  insured  in  the  company 
should  give  tbeir  obtlgations  to  pay  a  pro 
mUt  share  ot  tbe  necessary  exp«nses  and 
tosses,  and  tbls  was  undoubtedly  the  plan 
on  which  it  was  supposed  tbe  business 
would  be  conducted,  but  still  we  have  tbe 
provision  which  authorises  assessments 
opon  all  property  insured,  witboat  any 
exception,  sufficient  to  pay  losses,  and 
tbns  making  the  cash  policy-holder  a 
member  ot  the  company,  and  also  making 
tbe  corporation  a  matnal  insurance  eom- 


pany.  Tbe  basis  of  tbe  assessment  Is,  ae- 
cordingtothe  statute,  or  may  be,  the  prop- 
erty insured.  The  learned  counsel  tor  the 
receiver  admits,  it  this  is  the  correct  con- 
struction ot  the  statute,  that  then  the  pol- 
icy in  question  was  not  altm  rlree,  but  was 
onewbich  thecompauybad  powerto issue, 
and  we  certainly  think  tbat  the  company 
had  the  power  to  issue  It,  and  that  a  loss 
under  it  is  a  legal  claim  against  tbe  com- 
pany. Although  the  sum  of  917-60  was 
paid  when  the  policy  was  Issued,  this 
would  not  exempt  tbe  insured  from  fur- 
ther liability  to  pay  assessments.  Tbe 
statute  under  which  tbe  company  was  or- 
ganised imposed  this  responsibility,  and 
tbe  law  became  a  part  of  the  contract  and 
one  of  tbe  conditions  of  the  policy,  express- 
ly so  declared.  Of  course,  tbat  would 
have  been  tbe  case  in  tbe  absence  ot  any 
such  declaration  in  tbe  policy,  but  it 
shows  that  the  parties  Intended  that  re- 
sort shonid  be  had  to  tbe  statnteto  deter- 
mine tbeir  rights  and  obligations,  and, 
upon  tbe  statute,  the  conclusion  seems  Ir- 
resistible tbat  each  person  insured  became 
a  member  ot  tbe  company,  and  was  liable 
to  be  assessed  nn  tbe  statutory  basis  for 
losses  and  expenses.  We  have  examined 
tbe  eases  referred  to  by  counsel,  but,  as 
the  question  turns  upon  the  construction 
ot  our  own  statute,  we  shall  not  refer  to 
them.  The  cases  of  Mygatt  v.  Insurance 
Co.,  21  N.  Y.  62,  and  Insurance  Co.  t. 
Hoge,  31  How.  S5,  are  instructive,  and  sus- 
tain the  views  which  we  have  expressed. 
Tbe  ordered  tbe  superior  court  is  affirmed. 


HoisB  v.  Stats. 
(Supreme  Court  of  Wiacomin.   April  9, 1801.) 

CMMINAI.  lULir— VxBDIOT— IiBCM— iKBAlriTT. 

Ssnb.  ft  B.  SL  Wis.  |  4697,  provides  thst. 
in  orlmlnsl  cases,  insanity  shsll  be  a  special 
plea,  and  the  special  issue  fltst  triable  by  • 
lurv,  and  If  the  lury  find  upon  snoh  Issue  thst 
such  accused  person  was  so  Insane,  or  that  there 
Is  a  reasonable  doubt  of  his  sanity  at  the  time  of 
the  commissloii  of  such  alleeed  offenses,  they 
shall  also  find  him  not  goilty  of  sucfa  offense  for 
that  reosaa.  Held  thai,  upon  s  speoUl  plea  of 
Insanity  interposed  in  an  action  for  torgetj,  a 
verdict  in  the  following  words :  "The  verdiot  Is, 
we  find  the  man  sane  at  tbe  time  when  he  com- 
mitted the  crime, " — should  be  set  aside  as  not 
confined  to  tbe  special  issue. 

Error  to  municipal  court  of  Milwaukee. 

A.  CBrawee  and  Somen,  Somen  A  Dorr, 
for  plaintiff  in  error.  J.  M.  Cltutoey,  Asst. 
Atty.  Gen.,  for  the  State. 

CoLB,  C.  J.  Tbe  plaintiff  in  error  was 
informed  against  and  put  on  trial  in  the 
municipal  court  of  Milwaukee  tor  the  of- 
fenses (1)  of  forging  a  check  given  by  the 
Milwaukee  Oas  Light  Company,  and  (2) 
for  uttering  such  forged  check,  and  was 
found  guilty.  The  torgeiy  consisted  in 
changing  a  cheek  for  9«  to  960,  and  it  was 
passed  tor  the  latter  amount.  Thedefend- 
ant  interposed  a  special  plea  ot  Insanity, 
on  which  issue  was  taken  by  tbe  state. 
Tbls  special  Issne  was  tried  before  the 
trial  ot  tbe  issue  of  "not  guilty."  Tbe 
proceedings  ou  both  issues  are  embraced 
on  tbe  bill  ot  exceptions,  and  brought  to 
this  court  tor  revle  w.    Tbe  main  errors  le- 
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lied  on  for  a  rerenial  of  the  Judgrment  oc- 
curred  on  the  trial  oltheepecial  Issue, and, 
after  a  careful  consideration  of  tbe  excep- 
tions, we  are  constrained  to  hold  that 
there  viae  a  mistrial.  It  appears  that  tbe 
defendant  was  about  88  years  of  a^e.  was 
a  married  man,  and  has  resided  fur  many 
years  In  Milwaukee.  He  seems  tn  have 
been  well  known  to  many  business  men  In 
that  city,  quite  a  number  of  whom  testl- 
lied  as  to  bis  excellent  reputation  for  hon> 
esty  and  InteKrity.  Up  to  the  time  of  his 
arrest  for  this  offense,  his  good  character 
does  not  seem  to  have  been  questioned  by 
any  one  who  knew  him  or  did  bnsineaa 
with  him.  Ue  seems  to  have  been  a  sav- 
ins. Industrious  man,  and  had  accnmnlat- 
ed  considerable  property.  These  facts  are 
established  by  the  evidence  beyond  dispute. 
The  evidence  shows  concloalvely.  also, 
that  the  defendant,  from  early  youth,  has 
been  subject  to  fits  of  epilepsy.  He'  was 
born  in  (Germany,  and  there  is  much  testi- 
mony that  there  was  a  herlditary  tenden- 
cy in  bis  family  to  this  disease.  The  at- 
tacks have  lately  be«i  more  severe  and  fre- 
quent than  in  early  life.  The  defendant, 
when  a  fit  came  on,  would  fall  helpless, 
and  remain  unconscloDS  for  several  min- 
utes, and  for  some  time  after  he  came  out 
of  the  fit,  and  for  a  period  before  he  was 
attacked,  his  friends  would  notlcea  mariced 
change  in  his  conduct  and  disposition. 
While  naturally  good  tempered,  be 
became  morose  and  melancholy,  and 
would  make  gross  mistakes  in  business 
matters  at  such  times.  Tbe  medical  testi- 
mony all  agreed  that  the  inevitable  effect 
of  frequent  attacks  of  epilepsy  was  to  Im- 
pair the  mental  faculties,  and  affect,  more 
or  less,  the  moral  powers;  that  tlils  dis- 
turbance of  the  mental  and  moral  facul- 
ties might  precede  the  attacks,  and  con- 
tinue for  some  time  after  the  person  had 
apparently  regained  his  consciousness. 
This,  In  substance,  was  the  nature  and 
character  of  the  evidence  which  was  given 
on  the  trial  of  the  special  Issue,  and  which 
was  not  seriously  controverted  by  the 
state.  Tbe  trial  court  Instructed  as  to 
what  was  meant  by  Insanity  Inlaw,  which 
charge  was  sufficiently  favorable  to  the 
defendant;  at  least  It  was  not  excepted  to 
by  bis  counsel.  When  the  jury  first  came 
Into  court,  they  announced  that  they 
found  the  defendant  guilty,  with  a  recom- 
mendation. The  court  told  tbe  Jury  that 
the  question  for  them  to  determine  was 
whether  the  defendant  was  sane  or  Insane 
at  tbe  time  of  the  commission  of  the  al- 
leged offense,  and  that,  if  they  found  blm 
to  be  insane  at  that  time,  whether  he 
was  sane  or  insane  at  the  time  of  trial ; 
and  tbe  court  refused  to  receive  the  ver- 
dict as  announced,  and,  after  somecoUoqny 
with  counsel,  directed  the  Jury  to  retire  to 
their  room,  and  deliberate  upon  the  ques- 
tion submitted.  The  Jnry  thereupon  re- 
tired, and  soon  came  into  court  again, 
and  the  foreman  announced  the  verdict  tn 
the  following  words :  "The  verdict  is,  we 
find  theman  sane  at  the  time  when  hecom- 
mltted  the  crime."  Tbe  verdict  was  re- 
ceived and  recorded  as  the  final  disposition 
of  thetriai  of  thespeclal  issue.  Now, it  ap- 
pears to  as  that  these  proceedings  show 
thatthejury  entirely  ralsconoelved  tbe  Issue 


they  were  selected  to  try.  They  erldently 
became  confused,  and  did  not  understand 
that  they  had  nothing  to  do  with  the  is- 
sue as  to  the  defendant's  guilt.  This  is  ob- 
vious on  the  face  of  both  verdicts  as  an- 
nounced. The  first  verdict  which  they 
found  was  simply  that  tbe  defendant  was 
guilty,  with  a  recommendation,  finding 
nothing  on  the  issue  of  insanity.  In  the 
other  verdict  which  was  received  they 
seem  not  to  have  entirely  lost  sight  of 
the  issue  of  insanity,  but  were  manifestly 
impressed  with  the  idea  that  they  must 
pass  upon  the  question  of  the  defendant's 
guilt.  It  requires  no  argument  to  show 
that  the  verdict  should  be  confined  to  tbe 
special  issue,  and  not  go  outside  of  It. 
This  is  what  tbe  statute  plainly  declares 
and  means.  "The  special  issue  thereby 
made  shall  first  be  tried  by  the  Jury  select- 
ed," and,  "if  such  Jurystaailflnd  upon  such 
special  issue  that  such  accused  person  was 
so  insane,  or  that  there'  is  a  reasonable 
doubt  of  his  sanity  at  the  time  of  tbecom- 
misslon  of  such  alleged  offense,  they  shall 
also  find  blm  not  guilty  of  such  offense  for 
that  reason;  and  when  such  insanity  to 
found  the  Jury  shall  also  find  whether  such 
accused  person  has  recovered  from  such 
insanity,  and  U  of  sound  mind  at  the  time 
of  such  trial.  *  Hectinn  4987,  Sanb.  &  B.  St. 
The  statute  contemplates  that  tbe  issue 
of  insanity  and  that  of  not  guilty  "should 
be  kept  distinct,  and  should  not  be  con- 
founded or  blended  together.  Each  issue 
Is  to  be  tried  by  Itself.  It  is  true,  provis- 
ion is  made  for  tbe  ease  where  tbe  Jury  se- 
lected to  try  the  special  issue  disagree,  but 
we  have  no  concern  with  such  a  case 
now.  Here  the  Jury  did  not  disagree  on 
the  special  Issue,  but  seem  to  have  con- 
founded it  with  the  main  Issue  as  to  the 
guilt  of  the  defendant, — an  Issue  with 
which  they  bad  nothing  to  do.  They  en- 
tirely qnisconcelved  the  question  they  were 
to  try,  as  the  verdict  shows.  We  think, 
therefore,  it  is  plain  that  the  jury  miscon- 
ceived the  nature  of  tbe  issue  they  were 
called  upon  to  try,  and  that  the  court 
should  have  granted  tbe  motion  for  a  new 
trial  (or  that  reason  it  for  no  other.  We 
refrain  from  expressing  any  opinion  upon 
the  weight  of  the  testimony,  further  than 
to  observe  that  it  leaves  grave  doubts  on 
the  mind  as  to  tbe  sanity  of  the  defendant 
when  he  committed  the  offense  with  which 
he  was  charged.  The  stupid  forgeiy,  so 
easily  and  readily  detected,  seems  to  beone 
which  no  sane  man  would  commit.  He 
remained  at  homeatter  the  crime  was  com- 
mitted, and  repeated  the  offense  a  very 
short  time  before  he  was  arrested  on  this 
charge.  It  appeared  that  be  bad  had  an 
epileptic  fit,  also,  the  night  before  the  day 
he  committed  the  offense  set  forth  in  the 
information.  His  uniform  good  reputa- 
tion as  to  Integrity  and  honesty  cannot, 
and  should  not,  under  the  circumstances, 
be  wholly  disregarded ;  and  the  testimony 
of  the  medical  witnesses  as  to  the  Indis- 
putable effect  of  the  sickness  from  which 
he  had  suffered  for  years  upon  the  mental 
and  moral  powers  is  so  strong  and  con- 
sistent that  we  feel  confident  the  cause  of 
Justice  will  be  promoted  by  further  Judicial 
investigation.  The  verdict  on  the  main 
Issnenaturally  folio  wed  that  on  thespeclal 
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iasne,  aa  ttaere  was  really  no  dPlense  on  the 
proof,  except  thattbe  defeDdant  was  legal- 
ly Irreeponelbie  when  be  committed  the 
crime  with  which  he  was  charsred.  The 
JodKiuemt  of  the  municipal  conrt  Is  re- 
rened,  and  the  caoae  ia  remanded  lor  a 
new  trial. 

PLUNEBTT  r.  MU7NBAPOL»,  S.  S.  M.  &  A. 

Bt.  Co. 
(9ii|>r0m«  Court  tf  WUoonttn.   March  17, 1891.) 

B*n.ao*i>  CoKPAKiaa— SiooK-KiuJiie  Casbb— 
"DaroT  Qbodnds" — ETisaNca. 

1.  In  aaaotlOD  aeainat  aiallroad  company  for 
injory  to  oxen,  olaimed  by  defendant  to  have 
gotten  on  Its  track  in  Its  depot  grounds,  where  It 
was  not  bonnd  to  maintain  fences,  an  instraction 
that  depot  grounds  are  "the  place  where  passen- 

fiers  get  on  and  oft  trains,  and  where  gooda  are 
oaded  and  nnloaded,  and  all  ground  necessary 
and  oonvenient,  and  actnally  used  for  such  pur- 
poae  by  the  pablio  and  the  railroad  company, " 
IS  proper. 

2.  Xnadmlasible  evidence  as  to  the  limit  of 
the  depot  grounds  Is  harmless  error  if  the  other 
evidence  shows  that  they  did  not  extend  to  where 
the  oxen  were  ln]ni«d. 

&  Testimony  of  plaintUf  as  to  the  value  of 
the  oxen  is  admissible  where  he  testifies  that 
he  haa  bongfat  and  sold  cattle  for  20  years. 

4.  Where  the  complaint  allegea  that  plaintiff 
was  put  to  exnense  oaring  for  and  trying  to  oura 
the  oxen,  and  demands  damages  therefor,  evi- 
dence is  admissible  and  Instractions  proper  as  to 
the  cost  of  oaring  for  and  trying  to  cure  them. 

Appeal  from  elrcnlt  conrt,  Chippewa 
county. 

B.  B.  Dike,  for  appellant. 

T.  F.  Frawleiy,  tor  reBpondent. 

A  wltnew  who  baa  dealt  In  cattle  tor 
30  yeara  may  ulre  his  opinion  of  the  Talae 
of  tiiat  claoa  of  property.  1  Snth.  Dam. 
788;  McDonald  t.  Cbriatle.  42  Barb.  86; 
Haakell  t.  Mitchell,  58  Me.  468;  Vandine  t. 
Burpee,  18  Mete.  (Maaa.)  28S;  Irvin  t. 
Ballway  Co.,  27  HI.  178;  BeU  t.  Hamel, 
(Pa.)  13  Atl.  Rep.  988;  Texas  &  P.  Ry.  Co. 
▼.  yirslnla,  etc..  Cattle  Co.,  (Tex.)  7  8.  W. 
Bep.  841 ;  Patch  t.  City  of  Boston,  ( Maaa. ) 
14  N.  £.  Bep.  772;  City  of  La  Fayette  r. 
Nagle.  (Ind.)  15  N.  B.  B^.  1. 

Orton,  .T.  Tbe  railway  of  the  defendant 
company  runa  in  an  eastern  and  western 
direction  tbrongh  the  village  of  Weyer- 
banser  in  Cbippewa  county;  and  for  many 
miles  east  ana  west  of  said  vlllase  ttu» 
road  bad  never  been  fenced,  nor  cattle, 
snards  constructed;  and  tbe  road  was  fln> 
isbed,  and  a  depot  established  at  that 
place,  in  18S4.  Tbe  depot  buildings  consist 
of  a  depot  building  and  platform  where 
passengers  and  trrigbt  were  received  and 
left,  a  water-itank.  coal-shed,  turn-table, 
and  ronnd-bonse,  and  there  are  several 
aide  and  switch  tracks.  About  two- 
tbirds  of  a  mile  east  of  tbe  depot  building, 
and  800  feet  east  of  tbe  laat  side  or  switch 
track,  there  Is  a  highway  crossing,  and 
at  the  crossing  Is  tbe  place  where  the  plain- 
titl's  six  oxen  came  in  on  tbe  railroad  track 
on  tbe  night  of  July  28. 1888,  and  three  of 
tbem  were  killed  and  three  of  them  injured 
by  tbe  cars  of  tbe  company.  The  plaintiff 
recovered,  and  the  defendant  has  appealed 
to  this  court  from  tbe  Judgment. 

L  TIm  learned  counsel  of  the  appellant 
contends  that  tbe  facts  show  that  tbe  d^ 


pot  grounds  of  the  company  extend  east  of 
said  highway  or  the  place  where  tbe  cattle 
entered  upon  tbe  track  of  the  railway,  and 
that  It  was  not.  therefore.  Incumbent  on 
the  appellant  company  to  fence  the  track, 
or  conatrnct  cattle-guards  at  and  for 
some  distance  east  of  said  highway.  The 
Jury  found  that  tbe  cattle  neither  en  tered 
upon  the  track  nor  were  killed  or  Injured 
within  tbe  depot  grounds  of  the  company, 
and  no  other  negligence  of  the  company 
was  found,  except  Its  failure  to  fence  tbe 
track  and  construct  cattle-guards  at  this 
point.  This  is  the  main  and  material 
question  in  the  case.  Tbe  court  Instructed 
tbe  Jury  "  chat  depot  grounds,  within  tbe 
meaning  of  tbe  law,  is  the  place  where  pas- 
sengers get  on  and  off  trains,  and  where 
goods  are  loaded  and  unloaded,  and  all 
groundn  necessary  and  convenient  and 
actually  used  for  such  purpose  by  the  pub- 
lic and  by  the  railroad  company. "  This 
Instruction  was  excepted  to  by  the  appel- 
lant, and  It  Is  contended  that  this  legal 
definition  of  depot  grounds  is  too  limited 
to  embrace  grounds  absolutely  necessary 
for  depot  purposes.  The  definitions  of 
depot  grounds,  given  by  the  courts,  are 
various,  and  it  is  perhaps  a  little  difficult 
to  make  a  definition  of  practical  applica- 
tion In  all  particulars.  But  the  learned 
connael  of  tbe  appellant  cites  Fowler  ▼. 
TruBtCo.,21  Wis.78,in  which  tbedefinitlon 
is  given  as  "a  place  where  passengers  get 
on  and  off  tbe  cars,  and  where  goods  aru 
loaded  and  nnloaded,  and  all  grounds  nec- 
essary and  convenient  and  actually  used 
tor  these  purposes. "  It  would  seem  that 
the  court  bad  copied  this  definition  In  the 
above  Instruction,  as  they  are  so  near 
alike  In  language  and  scope,  and  so  clearly 
sanction  the  Instruction.  The  learned 
counsel  ut  the  respondent  also  cites  this 
case  as  authority  tor  tbe  Instruction. 
Where  both  parties  so  clearly  agree  as  to 
tbe  correctness  of  this  Instruction  as  sanc- 
tioned by  this  conrt  that  ought  to  be  tbe 
end  of  tbe  argument,  bnt  tbe  learned  coun- 
sel on  both  sides  have  continued  the  dis- 
cussion, and  cited  numerous  authorities. 
Other  courts  have  sanctioned  the  above 
dcAnition  given  by  this  court  and  in  the 
instruction  as  follows :  In  Maghee  v.  Bail- 
road  Co.  46  N.  Y.  620, "  the  depot  of  tbe  rail- 
road company  is  where  it  is  accustomed 
to  receive,  deposit,  or  deliver  tbe  goods 
and  merchandise  carried  by  it. "  In  State 
V.  Ballroad  Co.,  87  Conn.  168.  "the  depot 
Is  a  place  where  the  passengers  are  re- 
ceived and  left,  and  where  freight  Is  depos- 
ited. It  Is  a  place  of  deposit. "  Beference 
may  be  bad  to  the  briefs  of  counsel  for 
many  cases  defining  depot  grounds,  but 
as  tbe  instruction  is  sanctioned  by  this 
court,  and  sustained  by  the  other  author- 
ities, any  further  citation  of  cases  In 
this  ofrinion  is  unnecessary.  The  grounds 
necessary  or  useful  and  used  fur  tbe  pur- 
poses of  the  freight  and  passenger  busi- 
ness of  tbe  road ,  which  Includes  all  the  busl  - 
nesB  In  which  the  public  are  interested, 
may  properly  be  called  "  depot  grounds. " 
This  would  Include  the  switching  and 
making  niJ  of  trains,  and  tbs  use  of  side 
tracks  for  the  storing  of  cars,  and  the 
place  where  the  public  require  open  and 
free  aoeeas  to  tbe  road  for  the  purposes  of 
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sneh  bnslneaa.  There  1b  really  no  disagree- 
ment  of  the  courts  In  reapect  to  these  es- 
sentials of  dfpot  grounds.  Within  the 
widest  definition  found  in  any  case  the 
highway  mentioned  is  far  outside  ol  the 
depot  grounds  of  Weyerhanser.  The 
eastern  end  of  the  side  or  switch  tracks  is 
as  fHT  as  they  conld  extend  for  any  possi- 
ble public  purpose  of  a  depot.  The  testi- 
mony clearly  waiTanted  the  jury  in  find- 
ing that  the  place  where  the  oxen  entered 
upon  the  track  of  the  road  was  not  with- 
in the  depot  grounds.  The  road  should 
therefore  have  been  fenced  at  that  place, 
and  a  cattle-guard  constructed  in  the 
highway  crossing. 

The  other  exceptions  are  quite  Immateri- 
al. Exception  Is  taken  to  theadmlsslonot 
the  testimony  of  the  witness  Stitt  that  a 
certain  point  named  was  the  eastern  limit 
ol  the  depot  grounds.  That  testimony 
was  improper,  and  would  have  been  a 
fatal  error  It  there  had  been  any  doubt  as 
to  the  depot  grounds  not  extending  to  the 
jdace  where  the  cattle  entered  upon  the 
tlrack ;  but,  there  being  no  doubt  what- 
ever as  to  that  fact  on  the  other  erldence 
In  the  rase,  the  error  becomes  immaterial, 
and  could  not  have  affected  the  verdict  Im- 
properly. 

Another  exception  la  taken  to  the  testi- 
mony of  the  plalntlB  as  a  witness,  who 
bad  no  knowledge  of  any  market  price  of 
cattle,  as  to  the  value  of  the  oxen  killed. 
The  plaintiff  testified  that  be  had  bought 
cattle  for  the  last  au  years,  and  what  the 
market  value  of  those  cattle  was  on  the 
28th  day  of  July  last,  and  that  be  had 
bought  and  sold  cattle  there,  (that  Is, 
Chippewa  Kails, — the  nearest  cattle  mar- 
ket.) The  plalntitt  certainly  showed  him- 
self competent  to  testily  as  to  the  value  of 
tbe  oxen.  The  valne  of  such  property  is 
a  mere  matter  of  opinion  of  the  witnesses 
to  aid  the  jury  In  determining  the  ques- 
tion, and  there  was  no  testimony  show- 
ing that  tbe  plaintiff's  estimate  was  too 
blgh.  See  tbe  many  cases  cited  In  the  brief 
of  respondent's  counsel. 

Eizception  Is  taken  to  the  evidence,  the 
instruction  of  the  court,  and  the  verdict 
of  the  jury, as  to  tbe  cost  of  taking  care  of 
and  trying  to  cure  the  oxen  injured.  The 
ground  of  tbe  exception  seemed  to  be  that 
no  foundation  had  been  laid  for  such  evi- 
dence lu  tbe  complaint.  It  Is  alleged  in 
the  complaint  "that  the  plaintiff  was  put 
to  large  expense  In  caring  for  and  at- 
tempting to  heal  the  Injarles  and  wotiuds 
of  said  three  oxen  so  injured  as  aforesaid, 
and  was  deprived  of  their  use,"  etc.  The 
learned  counsel  of  the  appellant  mnsthave 
been  mistaken  In  supposing  that  this  class 
of  damage  was  not  alleged  in  the  com- 
plaint, lor  tbey  cite  authorities  that  show 
them  proper  in  such  a  case  if  tbey  ore  al- 
leged as  part  of  the  damages;  as.  In  Tea- 
garden  V.  Hetfield.  11  Ind.  622,  "that  they 
were  not  recoverable  because  not  alleged ; " 
in  Patten  v.  Llbbey,  82  Me.  378,  "  that  such 
special  damages  must  be  pleaded;"  and 
Dabovicb  v.  Emerlc,  12  Cal.  171,  "  that  the 
Jnry  cannot  give  such  compensation  un- 
less there  is  an  allegation  in  the  complaint 
as  to  those  matters. "  If  the  allegation 
as  to  this  class  of  damages  was  uncertain 
or  indefinite  a  motion  should  have  bem 


made  to  bavetbem  made  more  definite 
and  certain.  Tbe  allegation  was  sufficient 
as  the  foundation  for  such  evidence.  In- 
struction, and  verdict,  and  there  was  no 
error  in  this  respect.  This  embraces  all 
the  points  made  in  the  brief  of  the  learned 
counsel  of  the  appellant,  and  we  are  una- 
ble to  find  any  error  In  tbe  case.  The 
judgment  of  the  circuit  court  Is  affirmed. 


Mackbt  t.  Cole. 

(Supreme  Court  of  Wisconsin.    April  9, 1891.) 

CH1.TTBL  ICOBTOiiaS— BSOOHDIXO — ^NOTIOK. 

Plaintiil  loaned  one  B.  money,  and  the  lat- 
ter executed  a  mortgage  to  him  under  a  fictitious 
name  upon  horses  to  secure  the  loan,  which  was 
filed  in  the  clerk's  office  of  the  city  where  A.  re- 
sided, and  where  B.  said  he  Ured.  The  mort- 
gagee believed  the  name  given  was  the  true  one 
of  tbe  mortgagor.  Subsequently  B.  removed  the 
property  to  an  adjoining  state,  and  under  his  true 
name  sold  and  tx«nsterred  the  horses  to  defend- 
ant, who  paid  him  the  price  therefor.  Held,  that 
the  record  of  the  filing  did  not  charge  defendant 
with  notice  of  the  mortgage. 

Appeal  from  circuit  court,  Ashland 
county. 

Ltimoreaax,  Ole&aon.SbeH  Jt  Wright,  (or 
ap[>ellant.  Tomkioa,  Morrill  Jk  Smltb,  tor 
respondent. 

CoLB,  C.  J.  This  is  an  action  of  replevin 
to  obtain  possession  ol  a  span  of  horses. 
Tbe  plaintiff  claims  the  horses  by  virtue  ot 
a  chattel  mortgage  g:iven  to  blm  in  Minne- 
apolis by  one  McPherson,  December  16. 
1889.  McPherson  was  tbe  owner  of  the 
horses,  but  executed  the  mortgagee  on 
them  in  the  name  ot  John  Doyle,  who  bad 
no  interest  in  them.  The  business  for  the 
plaintiff  was  transacted  at  Mlnueapolis 
by  an  agent,  who  did  not  know  McPher- 
son when  be  applied  to  blm  for  the  loan  ot 
$210,  which  amount  the  agent  had  in  his 
hands  to  loan  for  tbe  plaintiff.  When  Mc- 
Pherson applied  tor  the  loan  be  gave  bia 
name  as  John  Doyle,  stated  the  street  and 
number  where  he  lived,  and  also  gave  tbe 
name  of  a  company  that  he  bad  worked 
for  several  years.  The  agent  made  In- 
quiries about  Doyle  ot  those  who  had  em- 
ployed him  ;  went  to  the  residence,  where 
he  found  McPherson,  who  had  assumed 
tbe  name  of  Doyle  In  order  to  carry  out 
bis  fraudulent  pnrpose;  and  tbe  agent, be- 
coming satisfied  that  Doyle  was  a  reliable 
man.  and  supposing  he  was  dealing  with 
blm,  made  tbe  loan  and  took  the  mort- 
gagee. So  far  as  tbe  agent  was  concerned, 
there  does  not  seem  to  be  anything  in  tbe 
transaction  which  should  hare  made  blm 
suspect  from  tbe  inquiries  made  that  Mc- 
Pherson was  not  the  man  he  represented 
himself  to  be.  He  therefore  received  the 
chattel  mortg;age,  placed  It  on  file  in  the 
proper  office,  and  advanced  the  $210  on 
tbe  mortgaged  property.  It  was  pro- 
vided in  the  mortgage  that  the  mortgagor 
might  retain  possession  of  the  property 
until  default  In  payment  or  breach  of  con- 
dition in  themortgage,  but.it  any  attempt 
was  made  by  tbe  mortgagor  to  dispose  of 
the  property  or  remove  it,  the  mortgagee 
was  authorised  to  take  possession  ot  It, 
and  sell  it  under  tbe  mortgage.    About  10 
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days  after  the  mortgage  waa  given.  Mo- 
Pberaon  took  the  honwe  In  controreray  to 
Aablnnd.  In  this  state,  and  sold  them  to 
the  defendant,  who,  it  is  admitted,  was  a 
bona  tide  purchauer  fur  valne,  with  no  no- 
tice of  any  Hen  on  the  properly  other  than 
wODld  be  Implied  from  the  filing  of  tbe 
mortgage  in  tbe  city  cleric's  office  in  Min- 
neapolis. So  the  question  presented  is, 
which  of  two  innocent  persona  mnst  satter 
from  tbe  frand  of  McPherson, — the  mort- 
gagee or  the  purchaser?  The  learned  cir- 
cuit court  ruled  that  the  loss  must  fall  up- 
on the  former,  for  the  reason  that  neither 
he  nor  his  agent  had  used  due  diligence  to 
find  out  Mcpherson's  name,  and,  if  he  had 
done  so,  he  would  have  detected  bis  fraud, 
while  no  degree  of  diligence  would  bare 
«>al>led  tbe  purchaser  to  discover  it.  It 
is  not  necessary,  in  the  view  we  bave 
taken  of  the  case,  either  to  affirm  or  dis- 
affirm this  view  of  tbe  circnit  court;  for 
we  du  not  see  how  the  plaintiff  can  hold 
the  property  upon  tbe  facta  disclosed  in 
the  evidence.  Now,  assuming  that  the 
law  of  Minneaota  in  regard  to  filing  chat- 
tel mortgages  is  the  same  as  that  of  this 
state,  as  we  must  do,  there  bting  no  proof 
to  tbe  contrary,  suppose  tbe  defendant 
had  purchased  tbe  horses  of  McPherson  in 
Minneapolis,  on  what  principle  of  law 
would  he  bave  been  chargeable  with  no- 
tice that  there  was  a  mortgage  upon 
tbem?  If  be  bad  examined  the  record,  be 
would  bave  found  no  mortgage  on  file 
given  by  tbe  real  owner,  Mc-Pbersou,  to 
tbe  plaintiff.  As  between  McPherson  and 
the  plaintiff,  the  mortgage  would  un- 
doubtedly be  valid,  fur  tne  simple  reason 
that  McPherson  would  be  estopped  from 
saying  that  tbe  name  of  Doyle,  which  he 
had  assumed  for  tbe  fraudulent  purpose, 
was  not  his  true  name.  Bat  how  could  a 
purchaser  from  McPherson  ascertain  that 
there  was  a  valid  mortgage  on  the  prop- 
erty? The  record  certainly  would  not 
abow  it,  giving  it  all  tbe  effect  it  could 
bave  as  notice.  We  are  therefore  utteriy 
unable  to  perceive  bnw  filing  a  chattel 
mortgage  purporting  to  have  been  given 
by  John  Doyle  could  affect  a  purchaser  of 
the  property  from  McPherson  who  had 
tbe  possession  and  was  tbe  apparent  own- 
er. If  the  purchaser  should  by  chance  in 
his  examination  come  across  the  mort- 
fcage  on  file  executed  in  the  name  of  John 
Doyle,  there  would  be  nothing  in  tbe  de- 
scription of  the  mortgaged  property  de- 
scribed as  one  chestnut  horse,  or  one  bay 
mai-e,  of  such  an  age  and  weight,  as  would 
aid  to  identify  the  property  as  that  which 
he  was  about  to  purchase  of  McPherson, 
for  there  were  many  animals  which  would 
fully  answer  the  description  of  tbe  mort- 
f^age.  So  tbe  record  of  tbe  mortgage 
would  give  no  information  nor  lead  to 
any  knowledge  of  the  fact  that  a  mort- 
gage existed  against  tbe  horses.  But.  it 
W  said,  tbe  rule  uf  cnraat  emptor  applies 
to  the  purchaser.  But  bow  tbe  applica- 
tion of  that  rule  aids  tbe  plaintiff's  case  is 
not  obvious.  Suppose  tbe  chattel  mort- 
gage, whether  given  in  the  right  name  or 
a  fictitious  name,  had  never  been  placed 
an  file,  would  tbe  rule  that  tbe  buyer  must 
tMware,ebarge  tbe  pnrcbaser  with  knowl- 


edge that  a  mortgage  existed,  or  that  Mc- 
Pherson's  title  was  defective,  and,  if  so, 
upon  what  prinelirte  of  law  would  he  be 
so  chargeable  with  notice  uf  tbe  fact? 
For,  as  we  have  observed,  the  record  falls 
to  show  that  McPherson  had  given  any 
mortgage  on  tbe  horses.  Then,  bow  could 
tbe  purchaser  be  charged  with  knowledge 
of  the  fact?  We  do  not  see  how  be  could 
be.  This  conclusion  is  in  conflict  with  the 
derlBlon  in  Alexander  v.  Graves,  25  Neb. 
453,  41  N.  W.  R^.  290,  which  seems  to  be 
tbe  nearest  in  point  of  any  cases  we  bave 
found  in  uur  in  vestlgation.  This  case  was 
referred  to  by  counsel  on  the  argument. 
The  head-note  states  tbe  decision  fairly,  as  > 
follows:  "A.  purchased  certain  personal 
property  from  B.  on  time,  and,  for  the 
purpose  of  securing  the  purchase  price, 
executed  a  chattel  mortgage  on  the  prop- 
erty  purchased.  Tbe  purchase  was  made 
and  tbe  chattel  mortgage  executed  under 
an  assumed  and  flctitious  name.  The  par- 
ties to  the  transaction  being  unacquaint- 
ed, the  vendor  supposed  tbe  name  given 
was  the  true  name  of  the  purchaser.  The 
purchaser  stated  that  bis  residence  was  in 
Webster  county,  which  was  correct,  and 
tbe  mortgage  was  duly  filed  In  the  proper 
office  in  that  county.  Subsequent  to  the 
filing  of  the  mortgage  A.  sold  the  proper- 
ty to  C,  under  his  true  name,  after  O.  had 
examined  the  records  for  chattel  mort- 
gagees executed  by  A.  and  found  none.  In 
an  action  of  replevin  by  B.  against  C.  for 
the  possession  of  the  mortgaged  property, 
It  was  held  that  B.  should  recover  judg- 
ment. "  If  we  understand  the  principle  of 
this  decision,  the  court  holds  that  the  pnr- 
cbaser had  constructive  notice  of  tbe  ex- 
istence of  tbe  prior  chattel  mortgage  from 
tbe  record.  But  we  are  unable  to  perceive 
how  that  conclusion  follows,  and  conse- 
quently, with  the  utmost  respect  for  the 
learning  and  authority  of  that  court,  we 
feel  coustrained  to  dissent  from  tbe  decis- 
ion there  made.  It  is  certainly  true,  under 
our  decisions,  that  a  chattel  mortgage 
passes  tbe  title  of  tbe  property  condition- 
ally to  the  mortgagee,  and,  where  tbe 
mortgaged  property  Is  retained  by  tbe 
mortgagor,  the  statute  makes  tbe  filing  of 
the  mortgage  in  the  proper  office  equiva- 
lent to  an  actual  change  of  possession. 
.Section  2S14,  Rev.  St.  But  this  provision 
of  law  goes  upon  the  assumption  that  the 
instrument  is  executed  by  a  party  wbo 
has  an  interest  in  the  property  which 
could  be  mortgaged.  We  cannot  see  hnw 
it  can  In  reason  apply  to  a  mortgage  exe- 
cuted under  an  assumed  or  fictitious  name, 
so  far  as  third  persons  are  concerned.  A 
mortgage  is  not  elTectually  recorded  where 
tbe  instrument  is  executed  under  a  ficti- 
tious or  false  name.  This  proposition 
seems  too  plain  for  argument.  So  we 
must  hold  that,  if  the  defendant  bad  pur- 
chased the  horses  of  McPherson  in  Minne- 
apolis, there  was  nothing  on  record  to 
charge  him  with  notice  of  plain tiS's  mort- 
gage; a  itirttoti  nothing  to  charge  him 
with  such  notice  at  Ashland,  In  this  state. 
This  view  disposes  of  tbe  case,  and  renders 
it  unnecessary  to  consider  tbe  other  ques- 
tions discussed  on  tbe  argument.  The 
Judgment  of  tbe  circolteonrt  is  affirmed. 
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OlLMOBB  T.  ROBBKTS  gt  a/. 

(Su/proM  Court  <tf  IFUoomtn.  April  0, 1881.) 

CBATTBL  HOBTOMM— ViXIDITT— BSNSnOIAL  IM- 
TBRSST. 

1.  One  who  lends  money,  and  takea  a  ohattel 
mortgage  in  the  name  of  a  third  person,  to  seoare 
notes,  payable  to  the  mortgagee  "or  bearer,"  and 
himseli  receives  the  notes,  can  testify  that  the 
notes  and  mortgage  were  given  to  secure  a  loan 
made  by  him  to  the  mortgagor. 

9.  A  ohattel  mortgage  purporting  to  aeoore 
notes  payable  to  mot^aeiae  "or  bearer"  is  valid, 
and  follows  the  notes  in  whosesoever  hands  they 
may  be,  though  it  was  never  delivered  to  the  mort- 
gagee, and  he  never  had  any  interest  in  it. 

S.  The  fact  that  one  who  .lends  money  takes, 
for  the  purpose  of  evading  taxation,  a  ohattel 
mortgage  to  a  third  person  to  secure  notes  paya- 
ble to  such  person  "or  bearer, "  does  not  render 
the  transaction  void,  as  against  publio  policy. 

Appeal  from  circuit  conrt,  Price  coanty. 

It  appears  from  the  record  that  March 
13, 1S88,  the  plaintiff  loaned  to  one  W  A. 
Bou  telle.  $1,050,  and  la  consideration  there- 
of the  said  Boutelle  at  the  same  time  exe- 
cuted and  delivered  to  the  plaintiff  his 
three  promissory  notes,  each  payable  to 
Mrs.  M.  A.  Bradeen  or  bearer,  at  dates 
named,  amonntlng  in  the  aggregate  to 
$1,100,  and  to  secure  the  payment  of  which 
the  said  Boat«lIe,  at  the  same  time,  ex»- 
cuted  and  delivered  to  the  plaiutitt  a  chat- 
tel mortgage  on  his  personal  property  In 
question,  a  copy  of  which  was.  on  the 
same  day,  duly  filed  in  the  office  of  the  city 
clerk  of  Chippewa  Falls.  In  which  said 
Boutelle  then  resided ;  that  June  2,  1888, 
the  firm  of  Roberts,  Dirimple  &  Co.  com- 
menced an  action  against  said  Bontelle 
and  another,  and  issaed  an  attachment 
therein,  and  delivered  the  same  to  the 
sheriff,  who  therenpon  attached  the  prop- 
erty covered  by  the  mortgage;  that  Au- 
gust 1, 1888,  the  plainttif,  as  chattel  mort- 
gagee, commenced  the  action  against  the 
said  firm  of  Roberts,  Dirimple  &  Co.  and 
the  sheriff,  for  the  recovery  of  the  property 
or  Its  value;  that  the  defendants  answered 
and  lostified  the  taking  under  said  writ  of 
attachment  and  the  iudgment  In  that  ac- 
tion; that  at  the  vlose  of  the  trial  the 
court  directed  the  Jury  to  find  a  verdict  in 
favor  of  the  plaintiff,  which  tbey  did,  to 
the  efffvt  that  they  found  for  the  plaintiff 
upon  all  the  issues  in  the  action;  that  the 
defendants  unjustly  took  and  unjustly  de- 
tained the  properly  described;  that  the 
value  thereof  was  $1,500;  that  the  value 
of  the  plaintiff's  interest  therein  was  $1,- 
050;  that  the  plaintiff's  damages  by  rea- 
son of  thenninst  detention  thereof  was  six 
cents.  From  the  Judgment  entered  upon 
that  verdict  accordingly,  the  defandants 
bring  this  appeal. 

D.  BachanuB,  Jr.,  tor  appellants.  Halloa 
Ricbardaon,  tor  respondent. 

Cassodat,  J.,  (after  stating  the  facta  as 
above.)  There  Is  no  claim  that  Boutelle 
did  not  own  the  property  covered  by  the 
chattel  mortgage'  at  the  time  It  was  exe- 
cuted, nor  that  it  was  given  by  him  with 
any  Intent  to  Irinder.  delay,  or  defraud  bis 
creditors.  Mrs.  M.  A.  Bradeen  is  named 
as  the  mortgagee,  and  the  mortgage  pup- 


ports  to  secure  notes  payable  to  her  "or 
bearer." 

1.  Error  Is  assigned  because  the  court 
allowed  the  plaintiff  to  testify  that  the 
notes  and  mortgage  were  arivea  to  secure 
a  loan  made  by  the  plaintiff  to  Boutelle  at 
the  time  they  were  executed.  There  can 
be  no  reasonable  doubt  of  the  right  to 
prove  such  consideration  by  parol.  De 
voln  V.  De  Voln,  78  Wis.  ««,  44  N.  W.  Rep. 
889;  Telford  v.  Frost,  7«  Wis.  173,  44  N.  W. 
Rep.  886:  Htowell  v.  Eldred.  89  Wis.  914; 
Bank  V  Lewis,  (Wis.)  47  N.  W.  Rep.  884. 
and  cases  there  cited. 

3.  It  Is  claimed  that,  as  the  notes  and 
mortgage  were  never  In  fact  delfrerad  to 
Mrs.  Bradeen,  named  therein,  the  mort- 
gage nerw  had  any  Imal  Ineeptiou,  and 
was  therefore  Invalid.  In  support  of  such 
claim,  the  learned  counsel  tor  the  defend- 
ants seems  to  rely  particularly  on  WMeh 
V.  Sackett,  13  Wis.  243.  In  that  case  the 
mortgagor,  without  any  request,  assent, 
or  knowledge  ot  his  foreign  creditor,  vol- 
nutarlly  procured  a  chattel  mortgage  to 
be  drawn,  and  then  executed  the  same  in 
favor  of  such  creditor,  and  thereupon  de- 
livered it  to  the  person  who  drew  It,  with 
direction  to  file  it,  and  notify  the  creditor; 
but  before  the  creditor  accepted  the  mort- 
gage, or  bad  any  information  respecting 
Its  execution,  the  property  covered  by  the 
mortgage  was  seised  on  attachment 
against  the  mortgagor;  and  it  was  held 
that  the  mortgage  was  void  as  against 
such  attachmen  t.  That  case  is  clearly  dls- 
tingnlshable  from  the  case  at  bar.  So  are 
other  cases  of  a  similar  character,  as  Mc- 
Pherson  v.  Featherstone,  87  Wis.  633.  In 
the  case  before  us,  the  mortgagor  did  not 
undertake  to  act,  nor  to  authorise  any 
one  to  act,  as  agent  for  the  person  named 
as  mortgagee.  The  plaintiff,  acting  for 
himself,  advanced  the  money  and  took  iJie 
notes  and  mortgage  as  security  for  the 
repayment  of  the  same.  The  mortgagor 
made  the  notes  payable  to  Mrs.  Bradeen 
"or  bearer,"  and  then  delivered  them  to 
the  plaintiff,  who  thereby  became  the 
"bearer*  of  the  notes,  as  he  was  In  fact 
the  owner  of  the  notes.  The  mortgage 
was  a  mere  incident  to  the  notes,  and  the 
transfer  of  the  latter  to  the  plaintiff  neces- 
sarily carried  with  them  the  mortgage. 
Emmons  v.  Dowe,  3  Wis.  833;  Croft  v. 
Bunster,  9  Wis.  608;  Kelley  v.  Whitney,  46 
Wis.  110.  This  court  has  recently  held 
that  "  the  fact  that  securities  were  taken 
by  one  person  in  the  name  of  another, 
who  had  no  Interest  In  them,  does  not  in- 
validate the  securities,  or  prevent  the  per- 
son beneficially  Interested  from  enforcing 
payment  of  them  by.  action. "  Lane  v. 
DnchRC,  78  Wis.  646,  41  N.  W.  Rep.  963. 
Whether  a  mortgage  executed  by  a  mort- 
gagor In  a  fictitious  name,  and  duly  filed, 
would  operate  as  constructive  notice,  is 
another  question.  Alexander  v.  Graves, 
(Neb.)  41  N.  W.  Rep.  390;  Mackey  v.  Cole, 
ante,  520,  (decided  herewith.)  See  In  re 
Redding,  2  Rob.  Ecc.  339. 

8.  It  is  claimed  that  the  notes  and  mort- 
gage were  taken  by  the  plaintiff  in  the 
name  of  Mrs.  Bradeen,  for  the  purpose  of 
evading  the  payment  of  taxes  thereon,  and 
hence  were  void  as  against  public  policy. 
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This  coartbaa  recently coiuldered  at  aome 
length  the  nature  of  contracts  void  as 
asainat  public  imlicy.  Chippewa  V.  & 
S.  By.  Co.  Y.  ChlcaKo,  St.  P.,  M.  &  O.  Ry. 
Ckj..  75  Wia.  234,  44N.  W.  Rep.  17.  One  of 
the  testa  in  determining  whether  a  con- 
tract is  Told,  an  against  poblic  policy,  la 
whether  the  person  seeking  to  enforce  it 
requires  the  aid  of  an  Illegal  transaction 
to  establlah  hia  case.  8wan  v.  Scott,  11 
Sent.  &  B.  165;  Thomaa  t.  Brady,  10  Pa. 
St.  170;  Scott  T.  DuBy.  14  Fa.  St.  90;  Mel- 
oholr  V.  McCarty,  81  Wis.  262;  Troewert  r. 
Decker,  61  Wis.  46,  8  N.  W.  Bep.  26:  Clarke 
V.  Lumber  Co.,  58  Wis.  663,  18  M.  W.  Rep. 
492;  Davy  v.  KeUey,  66  Wia.  462.  29  N.  W. 
Rep.  282;  Wells  ▼.  McOeocb.  71  Wis.  284,  86 
N.  W.  Bep.  769;  De  Wit  v.  Lander,  72  Wia. 
121,  39  N.  W.  Bep.  849.  Thus,  in  Scott  t. 
Dnlty,  supra,  money  had  been  loaned  to 
enable  the  borrower  to  bet  npon  a  pend- 
ing presidential  election,  and  It  waa  held 
that  the  lender  could  recover  It  back.  It  is 
aald  in  the  opinion  of  the  court :  "  But  tbia 
la  not  an  action  to  recover  money  won  on 
a  wager,  nor  to  recover  back  money  paid 
on  a  gaming  contract.  *  *  •  1  be  loan 
of  the  money  did  not  ariae  out  of  the  bet 
or  any  bet.  It  wa«  not  made  to  carry  any 
specific  bet  into  ezeention,  but  made  on 
an  assertion  that  it  would  be  bet  on  the 
election.  Honor  and  good  faith  seem  to 
require  that  it  should  be  repaid,  and  we 
have  not  been  Informed  of  any  statute  in 
New  Jersey  which  preventa  it.  Aa  the 
loan  waa  Independent  of  any  bet.  and 
made  before  any  bet  waa  entered  into,  it 
waa  not  necessary  for  the  plaintiff  in  any 
way  to  aver  or  show  to  the  court  below 
that  A  bet  was  made."  This  court  has  held 
that  the  use  of  a  homestead  tor  unlawful 
purposes  doea  not  render  it  subject  to  sela- 
ure  and  sale  on  execution.  Prince  t. 
Hake,  75  Wis.  638,  44  N.  W.  Rep.  825.  As 
already  Indicated,  the  plaintllt  in  this  ac- 
tion bad  the  lawful  right  toloaa  bis  money 
and  take  the  notes  and  mortgage  to  se- 
cure the  repayment  of  the  same,  as  be  did. 
That  transaction,  in  and  of  Itself,  was 
certainly  lawful  and  binding  upon  the 
property  eorered  by  the  mortgage,  as 
against  the  defendants.  The  transaction 
itself  being  lawful,  the  question  recurs 
whether  the  mere  purpose  of  taking  the 
notes  and  mortgage  In  a  form  better  cal- 
culated t«  enable  the  plaintiff  thereafter 
to  escape  taxation  thereon  rendered  them 
void  as  against  subsequent  attaching 
creditors  of  the  mortgagor.  In  other 
worda,  ia  a  legal  tranaactlon  rendered  illiv 
gal  by  reaaon  of  a  secret  purpose  of  one  of 
the  parties  to  subsequently  use  the  avails 
of  the  tranaactlon  In  a  manner  not  beat 
calculated  to  promote  the  public  welfare? 
It  aeema  to  us  that  it  is  not.  Courts  deal 
with  overt  acts,  and  not  with  mere  secret 
purposes  which  may  never  bo  carried  into 
execution.  Droxler  t.  Tyrrell,  16  Nev.  114, 
<dted  by  the  learned  counsel  for  the  defend- 
ant, aeema  to  anpport  his  contention ;  but 
It  waa  decided  by  a  divided  coart,  and  un- 
der a  atatute  very  different  from  oura. 
But,  even  If  it  were  otherwise,  we  should 
not  feel  Juatifled  In  following  It.  Under 
our  statute,  tbaplaintlD  could  not  prop- 
erly escape  taxation  on  the  notea  and 
mortgage  by  taking  them  in  the  name  of 


another.    We  find  no  error  In  the  record. 
The  ludgmeut  of  the  circuit  court  la  af« 

firmed. 


Eaton  t.  Dbwet  et  al. 
(Supreme  Court  of  WUoonein.    Karch  17, 1801.) 
Pomui  or  Attoshst— MoBtaAoa  or  Wiva's  luxo 

BT  HOBBAHD. 

1.  Where  a  wife  by  power  duly  exeoutad  oon- 
stitate*  her  husband  ana  other  named  persons  her 
"attorney  and  attorneys  In  fact  and  In  law,"  and 
grants  snoh  ''attorney  or  attorneys"  full  power  to 
convey  or  mortgage  her  land,  the  husband  alone 
may  ezeoate  a  valid  equitable  mortgage  tor  the 
ob]eots  specified  In  the  power. 

a.  go  mnoh  of  the  ooaslderation  of  such  a 
mortgage  aa  consists  in  the  mortgagee's  agree- 
ment to  discharge  an  existing  mortgage  on  the 
land  is  manifestly  for  the  wile's  benefit,  and  the 
land  Is  to  that  extent  bound  by  the  husband's 
mortgage. 

S.  The  mortgage  Is  valid  as  to  the  balance  of 
the  ooaslderation,  though  it  was  a  loan  to  the 
husband  on  bis  individoal  note  where  the  author- 
ity granted  by  the  power  waa  to  mortgage  "for 
any  and  all  purposes, "  and  there  Is  no  evideaoe 
of  collusion  beween  the  hosband  and  the  mort- 
gagee, nor  any  as  to  the  use  of  the  loans  obtained, 
wbether  fbr  the  wife's  benefit  or  the  hasband's. 

Appeal  from  circuit  court,  Green  county. 

Thla  is  an  action  to  foreclose  an  equi- 
table mortgage  given  nndercircumatanoca 
to  the  effect  that  Angnat  1, 1879,  Nelaon 
Dewey  made  bia  certain  promiaaory  note 
payable  to  the  order  of  J.  Allen  Bart>er, 
two  years  from  the  date  thereof,  for 
$1,600,  with  interest  at  the  rate  of  10  per 
cent,  per  annum,  to  be  paid  annually  i 
tbat  on  the  same  day,  and  as  attorney  in 
fact  for  bis  wife,  Nelaon  Dewey  executed 
and  delivered  to  the  aald  J.  Allen  Barber 
a  warranty  deed  of  the  landa  described, 
and  the  name  was  recorded  August  3, 1879; 
tbat  aald  deed  was  in  fact  given  upon  an 
agreement  tbat  the  name  abould  be  securi- 
ty tor  the  payment  of  said  note;  tbat  the 
net  rents  arising  from  said  lands  should  be 
applied— JVret,  in  payment  of  taxes ;  «ec^ 
ooa^.in  payment  of  interest  on  said  note; 
and,  ibirdly.  in  payment  of  the  princi- 
pal; and  when  tne  same  should  be  fully 
paid,  to  reconvey  said  lands  to  the  said 
Catherine  A.  Dewey ;  tbat,  in  considera- 
tion of  said  note  and  mortgage,  the  said 
Barber  loaned  to  the  said  Nuson  Dewey 
91,100  in  cash,  and  for  the  balance  thereof 
agreed  to  pay  and  discharge  a  certain 
mortgage  on  a  portion  o(aaid  landa  owned 
by  the  atateof  $400;  that  the  power  of  at- 
torney under  which  the  aald  Nelson  Dewey 
acted  in  making  said  equitable  mortgage 
was  executed  and  acknowledged  by  the 
said  Catborine  A.  Dewey  in  the  presence  of 
two  subscribing  witnesses,  August  12, 
1875.  Aside  from  such  acknowledgment, 
tlie  following  la  a  copy  thereof,  to- wit: 
"Know  all  men  by  these  presents  tbat  I, 
Catherine  A.  Dewey,  the  wife  of  Nelaon 
Dewey,  of  the  county  of  Orant  and  state 
of  Wisconsin, have nomlnated.constitu ted, 
and  appointed,  and  by  these  presents  do 
nominate,  constitute,  and  appoint.  Nelson 
Dewe.v,  my  said  hnaband,  Jared  C.  Gregory, 
of  the  city  of  Madison.  George  W.  Byland, 
of  the  town  of  Lancaster,  and  John  H.  C. 
Sneclode,  of  the  town  of  Caaavllle,  all  In 
tbo  aald  atate,  my  true  and  lawful  attor- 
ney and  attomeya  in  tact  and  law,  tor  me 
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aikd  In  my  name  and  stead,  to  demand,  re* 
cover,  and  receive,  and  to  settle  and  ad- 
just any  and  all  demands  and  debts,  dnee, 
obligations,  bonds,  notes,  actions,  or 
causes  of  action  belonging,  or  wliicb  may 
at  any  time  berealter  belong,  to  me,  or  in 
wblch  I  am  now  or  may  at  any  time  here- 
after be  interested;  and  upon  such  de- 
mand, recovery,  suit,  receipt  ol  payment, 
settlement,  and  adlustment  of  any  sucb 
demands,  debts,  does,  obligations,  bonds, 
notes,  actions,  causes  of  actions,  and 
claims  for  me  and  in  my  name  and  stead, 
all  proper  receipts,  releases,  discbarges, 
and  acquittances,  to  execute,  seal,  ac- 
knowledge, and  deliver;  and  I  do  hereby 
further  authorise  and  empower  my  saiid 
attorney  and  attorneys  in  fact  and  law, 
to  grant,  bargain,  sell,  release,  quitclaim, 
rent,  lease,  and  to  farm-let,  and  to  mort- 
gage for  any  parpoue,  any  and  all  lands 
and  real  estate,  chattels,  real  and  per- 
sonal, and  personal  estate  which  I  now 
own,  or  may  hereafter  own,  or  have  any 
interest  or  title  of,  in,  or  to,  wherever  the 
same  may  be  situated  or  located  in  the 
United  States  of  America,  or  any  of  the 
said  states  or  anywhere  else;  and  upon 
any  sucb  grant,  bargain,  sale,  release,  con- 
veyance, qnitclaim,  renting,  lease,  letting, 
and  mortgage,  for  me,  and  in  my  name 
and  stead,  all  proper  deeds,  conveyances, 
contracts,  leases,  mortgage  deeds,  notes, 
bonds,  and  writings  obligatory,  or  other 
written  Instruments,  under  seal  or  other- 
wise, to  execute,  seal,  and  deliver;  and  I 
do  hereby  further  authorise  and  empower 
my  said  attorney  or  attorneys  in  fact  and 
law  to  borrow  money  for  me,  and  in  my 
name,  and  to  release  and  convey  any  and 
all  dower,  and  rights  of  dower,  that  I  now 
have,  or  may  at  any  time  hereafter  have, 
of,  in,  and  to  any  lauds  and  real  estate  and 
chattels  real,  wherever  sltaated  and  lo- 
cated, and  for  me  and  In  my  name  and 
-stead  to  execute,  seal,  acknowledge,  and 
deliver  all  proper  notes,'  bonds,  releases, 
and  conveyances  for  any  sucb  purpose; 
and  especially  I  do  hereby  authorize  and 
empower  my  said  attorney  Nelson  Dewey, 
orJared  C.  Gregory,  or  either,  whenever 
he  shall  so  do,  to  select  for  me,  and  in  my 
name,  to  borrow  money,  and  to  secure 
the  payment  thereof,  to  mortgage  my  res- 
idence and  homestead  property  in  the  city 
of  Madison,  [omitting  Immaterial  por- 
tion;] and  genemlly  hereby  giving  and 
granting  unto  my  said  attorney  or  attor- 
neys, or  either  ol  them,  full  power  and  au- 
thority to  do  and  perform  Jointly  and 
severally,  and  without  consultation  with 
each  other,  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be 
done  In  and  about  the  said  premises,  as 
fully,  to  all  intents  and  purposes,  as  I 
might  or  could  do  if  personally  present, 
with  full  power  of  substitution  and  revo- 
cation to  be  exercised  only  by  said  attor- 
ney Nelson  Dewey ;  hereby  ratifying  and 
eonflrmlng  all  that  my  said  attorney  or 
attorneys,  or  either  of  them,  or  their  snb- 
stitotes,  shall  lawfully  do  or  cause  to  be 
done  by  virtue  hereof.  In  witness  where- 
of I  have  hereunto  set  my  hand  and  seal 
this  eleventh  day  of  Augnst,  In  the  year  one 
thousand  eight  hundred  and  serenty-flve. 
(The  words  Hm)  shall' and  'elect*  wera  writ- 


ten over  erasures,  before  delivering.) 
Catbebink  a.  Dewey.  [Seal.]  Signed, 
sealed,  and  delivered  In  presence  of  E.  G. 
Byan,  a.  B.  Brailet."  It  further  ap- 
pears from  the  record  that  April  22, 1880, 
the  said  Barber  paid  said  note  and  mort- 
gage held  by  the  state,  but,  instead  of  sat- 
isfying thesame,  tools  an  assignment  there- 
of to  himseU;  that  said  J.  Allen  Barber 
died  prior  to  the  commencement  of  this 
action ,  that  the  plaintiff  Is  a  daughter  of 
his,  and  one  of  bis  devisees,  and  acquired 
the  note  and  equitable  mortgage  men- 
tioned from  his  estate,  by  virtue  of  the 
same  having  been  assigned  to  her  by  the 
county  conrt ;  that  there  Is  no  claim  of 
any  payment  having  been  made  thereon, 
except  such  as  are  admitted ;  that  the  an- 
swer of  the  appellant  consists  of  denials, 
and  especially  of  any  authority  of  Nelson 
Dewey,  as  such  attorney  in  fact,  to  make 
said  equitable  mortgage;  that  the  appel- 
lant never  recdved  any  part  of  said  fl  ,500, 
nor  was  the  same  for  the  benefit  of  her  or 
her  property;  that  she  was  the  widow  of 
Nelson  Dewity,  who  died  July20,l%9;  that 
upon  the  trial  of  the  action  the  court 
found.  In  effect,  the  facts  stated,  (except 
what  was  contained  In  the  answer,)  also 
the  filing  of  notice  of  Ha  pendeaa,  Septem- 
ber 20,1889:  tbe  conveyance  to  the  defend- 
ant railway  company  of  a  certain  right  of 
way  over  said  lands,  November  17, 1SS4; 
that  Catherine  A.  Dewey  paid  no  money  or 
otber  consideration  for  the  conveyance  to 
or  the  vesting  in  her  of  tbe  legal  title  to 
the  lands  covered  by  said  equitable  mort- 
gage, that  she  did  nut  know  or  under- 
stand that  she  was  tbe  owner  or  had  title 
to  any  part  of  said  lands  until  the  com- 
mencement of  this  action ;  that  she  never 
had  assumed  any  eontrdi  over  them,  or 
paid  any  taxes  upon  them,  or  collected 
any  rent  from  them,  or  dealt  with  them  in 
any  manner  whatever  prior  to  this  suit; 
that  there  is  no  evidence  to  show  for  what 
purpose  Nelson  Dewey  borrowed  or  used 
said  fl,100.  beyond  the  testimony  of  tbe 
appellant  to  the  effect  that  it  was  not 
borrowed  for  her,  or  used  in  or  about  her 
separate  estate,  to  her  knowledge;  that 
there  was  still  due  thereon  tbe  snm  of  fS,- 
04o.76;  and  that,  as  conclusions  of  law, 
the  court  found  that  the  plaintiff  was  en- 
titled to  the  ordinary  Judgment  of  fore- 
closure and  sale;  that  from  the  whole  of 
said  Judgment  the  defendant  Catherine  A. 
Dewey  brings  this  appeal. 

Burke  A  HUee  and  John ./.  Cole,  for  ap- 
pellant. Joseph  Bock  and  W.  B.  Carter, 
for  respondent. 

Cassodat,  J.,  (after  Btattng  tbe  Acta  na 
above.)  The  only  question  presented  for 
consideration  is  whether  the  equitable 
mortgage  executed  by  Nelson  Dewey,  as 
attorney  in  fact  for  his  wife,  Catherine  A. 
Dewey,  was  a  valid  exercise  of  authority, 
and  binding  In  law  npon  the  wife.  There 
are  three  phases  of  tbe  question  pre- 
sented: 

1.  Assuming  that  the  loan  was  tor  a  !»• 
gltimate  purpose.  It  is  claimf>d  that  It 
coald  only  be  made,  and  the  mortgage  on- 
ly be  given,  by  the  Joint  action  of  the  four 
persons  named  in  the  power  of  attorney. 
The  flnt  part  ot  tbe  power  names  toar 
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pennnB,  Inclodlnc  Mr.  Dewey,  and  la  gen> 
eral  to  her  "raid  attorDey  and  attoiw 
neya,"  and  also  her  "itaid  attorney  or  at- 
tomeyB."  and  extends  to  "any  and  all 
lauds  and  real  estate,  •  •  •  wherever 
the  same  may  be  situated  or  located,  in 
the  United  States  ol  Amerloa,  or  any  of 
the  said  states,  ur  anywhere  else. "  Fol> 
lowing  those  srenersl  provlsloM,  she  there- 
by  "  especial  ly  "  aathorlied  and  empowered 
her  "said  attorney,  Nelson  Dewey,  or 
Jared  C.  Gregory,  or  either, "  to  act  in  re* 
latlon  to  her  residence  and  homestead  in 
Madison.  Following  that  special  provis- 
ion, the  power  continues:  "And  gen^wlly 
hereby  giving  and  granting  nntumyaald 
attorney  or  attorneys,  or  dther  of  them, 
fall  power  and  antbority  to  do  and  peiv 
form  Jointly  and  severally,  and  without 
consnltation  with  each  other,  all  and 
every  act  and  thing,"  etc.,"  with  fall  pow> 
er  of  sabstltntion  and  revocation,  to  b« 
exercised  only  by  said  attorney  Nelson 
Dewey. "  These  general  provisions  mani- 
festly gave  fall  power  to  Mr.  Dewey  as  to 
any  and  all  lands  wherever  situated,  and 
were  not  limited  to  the  lands  In  Madison: 
for  otherwise  the  distribntlve  words  and 
the  dlslanctives  therein  would  have  been 
snperfluons,  since  be  or  Gregory  bad  tben^ 
in  prevlonsly  l>een  expressly  aotborised  to 
act  alone  as  to  the  lands  in  Madison.  We 
conclude  that  the  equitable  mortgage 
was  not  invalid  by  reason  of  being  execut- 
ed bv  Mr.  Dewey  alone,  as  such  attorney 
In  fact. 

3.  That  portion  of  the  consideration  of 
the  equitable  mortgage  which  consisted 
of  Barber's  agreement  to  pay  and  dis- 
cbarge the  9400  note  and  mortgage  exe- 
cuted In  1868,  and  hdd  by  the  state,  and 
which  was  In  fact  paid  to  the  state  by 
Barber,  was  manifestly  for  the  use  and 
benefit  of  Mrs.  Dewey,  since  it  relieved  a 
portion  of  the  lands  covered  by  the  equi- 
table mortgagefrom  a  corresponding  bur- 
den. This  Is  virtually  conceded.  To  that 
extent,  therefore,  the  mortgaged  premises 
were  not  only  legally  bound,  but  in  equi- 
ty and  good  conscience  ought  to  have 
been  so  bound. 

3.  The  question  recurs  whether  the 
equitable  mortgage  was  a  valid  security 
for  the  repayment  of  the  $1,100  cash  act- 
ually advanced  and  loant-d  thereon.  The 
powers  conferred  by  the  instrument  set 
forth  in  the  foregoing  statement  by  Mrs. 
Dewey  were  very  sweeping.  She  there- 
by expressly  authorised  and  empowered 
her  said  attorney  in  fact  and  law  "to 
mortgage  for  any  purpose  any  and  all 
lands  and  real  estate"  which  she  then 
owned,  or  might  thereafter  own,  or  have 
any  Interest  or  title  of,  in,  or  ti>,  wherever 
the  same  might  be  situated ;  "and  upon 
any  such  grant,  bargain,  sale,  release, 
conveyance,  quitelidm,  ratting,  lease,  let- 
ting, and  mortgage, "for  her,  and  In  her 
name  and  stead,  to  execute,  seal,  and  de- 
liver "all  proper  deeds,  conveyances,  con- 
tracts, leases,  releases,  mortgage  deeds, 
notes,  *  *  *  or  other  written  instru- 
ments under  seal  or  otherwise;"  and  her 
said  attorney  in  fact  was  therein  further 
authorised  and  empowered  "to  borrow 
money  "  tor  her  and  In  her  name,  etc.  The 
power  of  attorney,,  as  already  indicated. 


seems  to  have  been  drawn  with  the  view 
of  giving  to  any  one  of  her  attorneys, 
and  especially  to  Mr.  Dewey,  plenary 
power  of  disposing  of  and  mortgaging 
any  and  all  lands  which  Mrs.  Dewey  then 
owned,  or  the  title  to  which  might  there- 
after be  pat  in  her  name.  Mrs.  Dewey  tes- 
tified and  the  court  found.  In  effect,  that 
she  paid  no  consideration  for  the  land 
covered  by  the  equitable  mortgage,  and 
did  not  know  that  the  title  was  in  her  at 
the  time  It  was  executed,  nor  until  the 
complaint  in  this  action  was  served  upon 
her.  As  Hbe  knew  nothing  about  the 
transaction  of  giving  the  equitable  mort- 
gage, she  of  coarse  knew  nothing  as  to 
what  Mr.  Dewey  did  with  the  $1,100  In 
cash  which  be  received  from  Barber  as  a 
part  of  the  consideration  for  that  mort* 
gage.  He  may  possibly  have  used  it  for 
ber  benefit,  or  the  l>eneflt  of  some  of  her 
property.  There  is  no  evidence  of  any 
collusion  between  him  and  Barber.  At 
all  events,  the  transaction  appears  to 
have  been  in  good  faith,  so  far  as  Barber 
was  concerned.  It  could  not  be  expected 
that  Barber  shoald  control  the  applica' 
tlun  nf  the  money  after  it  was  received  by 
Mr.  Dewey.  It  the  latter  had  the  antbori- 
ty to  borrow  the  money  as  be  did,  then  be 
had  the  right,  as  against  Barber,  to  con- 
trol the  money  after  he  got  It.  True,  the 
$1,600  note  was  sigrned  by  Mr.  Dewey  per- 
sonally, but  it  is  virtually  confessed  libat 
$400  of  the  amount  was  to  relieve  the 
land  from  a  mortgage  then  upon  It,  and 
bence  for  the  benefit  of  Mrs.  Dewey's  prop- 
erty. The  balance  may  have  been  also 
■■ed  for  the  benefit  of  herself  or  property 
without  any  knowledge  on  her  part  of 
the  fact.  The  case  seems  to  be  clearly  dts- 
tinguisbable  from  any  in  ttiis  court  elte<t 
by  counsel.  In  view  of  the  sweeping  lan- 
guage of  the  power  of- attorney,  we  must 
bold  that  Mr.  Dewey  was  authorised  to 
execute  the  equitable  m«ntgage  as  he  dld.- 
Ttae  Judgment  of  the  dreult  court  is  aU 
firmed. 


Elbbrfbldt  v.  WAm  et  al. 
{BuipreiM  Court  of  WitooMin.    March  17,  ian.> 
BviDnHOB  AT  FoKioB  Tsui<— DaATK  or  Wrnnas 

— NoTH  or  TSStlMOItT. 

Where  s  witneaa  diet  pending  an  appeal 
from  a  Justice  to  the  olicnlt  court,  the  ]iiscioe'» 
notes  of  bis  testimony  axB  inadmissible  where 
the  Justice  tostifles  that  ha  thinlcs  they  contain, 
all  tbe  facts  stated  by  the  witness,  but  probably 
not  all  of  his  words. 

Appeal  from  circuit  court,  Wankesha. 
county. 

At  the  times  mentioned  the  plaintiff  was 
tbe  agent  of  the  Milwaukee  Mechanics' 
Insurance  Company,  and  as  such  insured 
the  property  of  the  defendants  against 
loss  by  fire,  on  or  about  January  1, 1888, 
and  for  that  purpose,  and  as  an  accom- 
modation for  the  defendants,  the  plaintiff 
advanced  and  paid  to  said  company  the 
sum  of  $37.60,  being  the  amonnt  of  the 
premium  on  said  Insurance.  Subsequently 
there  was  a  loss  on  the  property  so  in- 
sured by  fire,  and  the  company  adjusted 
the  same  with  the  defendants.  In  Sep- 
tember, 1886,  the  plain  tllf  commenced  this 
aotloa  in  a  Joatice's  coart  to  recover  tbe 
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987.50  M>  advanced  for  the  defendants. 
The  detenae  was  a  general  denial  and  set- 
tlemeat.  The  plaintiff  recovered  the 
amount  named,  with  eosta.ln  the  jastlce'e 
court,  and  from  the  Judgment  therein  the 
defendants  appealed  tu  the  drcult  court. 
Dpon  a  retrial  In  the  circuit  court  the  ]ury 
returned  a  verdict  In  favor  of  the  plalntllt 
and  BKalnst  the  defendants  for  $39.86,  and 
from  the  Judgment  entered  thereon  the  de. 
fendants  bring  this  appeal. 

Ryan  Jt  Merton,  for  appellants.  D.  J. 
Hemlock,  for  respondent. 

Casrodat,  J.,  (after  atuting  tbe  Acts  as 
above.)  Daniel  Schnlti,  the  general  agent 
and  adjuster  of  the  Insurance  company, 
was  the  principal  witness  for  the  plaintiff 
tn  the  Jnetlee's  court.  Prior  to  the  trial 
on  the  appeal  In  the  circuit  court  Scbults 
died.  Error  Is  assigned  because  the  court 
admitted  in  evldeuce  that  portion  of  the 
minutes  of  the  Justice  on  the  trial  before 
him  which  contained  the  testimony  of 
Hchults.  The  only  foundation  laid  for 
such  admission  was  the  testimony  of  the 
Justice  to  the  effect  that  perhaps  be  did 
not  take  down  the  entire  tesnmony  of 
Schulta ;  that  he  intended  to  get  the  main 
facta ,  that  possibly  be  did  not  use  the  ex- 
act words  of  the  witness;  that  he  intend- 
ed to  get  the  facts,  but  may  not  have  used 
the  same  words,  tiiat  be  probably  missed 
some  words,— possibly  a  good  many; 
that  whether  be  got  it  all  down  depended 
upon  circumstances;  that  when  the  wit- 
ness went  too  rapidly  to  take  it  all  down 
he  always  checked  him;  that  be  did  not 
think  he  had  left  out  any  of  the  facts  in 
the  case:  that.  Judging  from  the  minutes, 
lie  should  think  that  the  testimony  of 
Ochultx  was  as  contained  tn  the  minutes; 
that  be  should  Judge  so,  although  he 
could  not  then  remember,  after  having  his 
mind  refreshed  by  reading  the  minutea,— 
nothing  else  to  go  by.  We  are  forced  to 
the  conclusion  that  the  foundation  thus 
laid  was  insuffluleut  to  Justify  the  admis- 
sion of  such  minutes,  within  the  rule  laid 
down  by  this  court  in  Zitske  v.  Goldberg, 
38  Wis.  216.  It  was  there  held  that  "the 
minutes  of  a  Justice  of  the  peace  of  testi- 
mony taken  at  a  trial  before  him  are  not 
admissibleatthe trial  ot  thesame  cause  on 
appeal  in  the  circuit  court,  either  as  evi- 
dence of  the  facts  at  Isaue  or  to  Impeach 
or  sustain  the  credibility  ot  a  witness  by 
showing  what  be  testified  before  the  Jus- 
tice. "  Certainly  Incomplete  and  Inaccura  te 
minutes  of  such  testimony  is  inadmis- 
sible. Of  course,  as  indicated  by  Mr.  Jus- 
tice Lton  in  the  case  cited,  it  was  compe- 
tent to  prove  wbatSchnlts  thus  testifled  to 
before  the  Justice  in  a  legitimate  way. 
The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a 
new  trial. 


Hbffbrkn  v.  Northern  Pac  Rt.  Co. 
(Supreme  Court  of  Minnesota.    April  21,  189L) 
For  former  opinion,  see  ante,  1. 

Pbr  CcBiAii.  On  this  appeal  from  the 
clerk's  taxation  o(  costs  the  objection  that 
a  greater  sum  was  paid  for  the  printing 
of  tbe  paper  book  than  was  necessary  can- 


not be  considered,  in  tbe  absoice  ot  any 
affidavit  showing  that  the  charge  is  ex- 
cessive. Upon  another  objection  made, 
we  are  Justified  in  saying  that  some  30 
pages  contain  matter  having  no  bearing 
upon  any  question  presented  by  the  ap- 
pellant, orwhlch  It  could  have  reasonably 
expected  to  present,  and  the  respondent 
should  not  be  burdened  with  the  cost  of 
printing  such  matter.  W«  refer  to  the  tes- 
timony of  tbe  physicians.  While  we  have 
examined  the  case  to  see  what  ought  to 
have  been  omitted,  we  will  say,  for  guid- 
ance in  other  cases,  that  a  party  objecting 
to  the  taxation  should  specify  such  parts 
ot  the  case  as  he  claims  to  have  been  im- 
properly Included.  Upon  theground  above 
stated,  the  sum  of  fSO  will  be  deducted 
from  the  costs  as  taxed  by  tbe  clerk. 


St.  Paoi.  Nat.  Bank  ▼.  Cannon. 

iSwprtmt  Court  of  IRnnetoUi.     April  81, 1801.) 

Rss  AsnTDiCATA.— Pjitxxst  or  Iforx— Kstorpxt. 
— BON^  FiDB  PuscaiBSB. 

1.  If  a  pledcee  of  «  promissory  note  acanleaoes 
in  the  proseontlon  of  an  action  by  tbe  piedgeor 
against  the  maker,  to  recover  on  the  note,  and 
lends  his  aid  to  suoh  a  reoovery  by  volontarfly 
allowing  the  pladgeor  to  produce  the  note  at  the 
trial  as  evidence  ot  Us  right  to  recover  theMon, 
the  pledgeor  will  he  oonoluded  by  the  result  of 
the  aotlon,  so  that,  the  defense  of  payment  being 
■ooceBsfully  made  by  the  maker,  tbe  pledgee 
cannot  subsequently  recover  against  the  maker 
in  an  action  prosecnted  by  him.  The  doctrine  of 
estoppel  in  paie  la  applicable. 

i.  BvldenoeoonsidJared  as  tending  to  show  anch 
aoaae. 

8.  A  promissory  note  being  pi^able  at  a  speci- 
fied bank,  tbe  mere  deposit  of  money  in  snch 
bank,  to  be  applied  In  payment  of  the  note,  does 
not  oonsUtate  payment,  the  note  not  having  been 
left  there  bythenolder  fbr  collection  or  payment. 
The  bank  receives  the  money  as  the  agent  of  the 
person  depositing  It. 

4.  Tbe  holder  ot  the  note,  snlng  the  bank  to 
recover  the  money  tbns  deposited,  does  not  theve- 
by  admit  tbe  saymeat  of  the  note,  and  is  not  p(«- 
cloded  by  sach  an  action  from  afterwards  auing 
the  maker.    The  remedies  are  not  Inoonaisteat 

5.  Anindorseeof  negotiable  paper  before  ma- 
tority,  as  collateral  seoority  for  a  debt  then  con- 
tracted, stands  in  the  position  ot  a  bona  JIde  por- 
ohaser;  but  It,  in  an  action  sgaiast  the  maker, 
the  latter  ahows  a  good  defense  as  to  the  pledge- 
or, the  recoveiT  a^nst  him  'ahoold  be  limited 
to  the  amount  oi  th<9  principal  debt  tor  which  the 
ooUateral  security  is  held. 

(iSvUabtu  tru  the  Cottrt) 

Appeal  from  district  conrt,  Ramsey  coun- 
ty ;  Kbllt,  Judge. 

Jamea  H.  Foote,  for  appellant.  WtlUam 
Q.  White,  tor  respondent. 

DioKiNsoN,  J.  Tbe  plaintitt,  as  an  In- 
dorsee of  a  promissory  note,  seeks  by  this 
action  to  recover  thereon  against  tbe 
maker.  Tbe  note  was  made  by  tbe  defend- 
ant in  April,  1888,  payable  on  or  before 
one  year  thereafter  to  one  Hetaer,  at  the 
Bank  of  Minnesota.  It  was  conclusively 
shown  by  tbe  evidence  that  before  the  ma- 
turity of  the  note  it  was  pledged  to  the 
plaintitt  bank  by  one  Hougbtaling,  as 
collateral  security  upon  a  discounting  of 
Hougbtaling's  note  by  the  bank.  When 
Honghtaling  presented  the  note  as  such 
security  it  bore  the  Indorsement  in  blank 
ot  tbe  payee,  Helser.    It  is  elalmed  on  tbe 
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part  ot  tb«  defendant  tii*t  tbe  platntiff 
waa  barred  or  estopped  by  a  former  ao> 
tion  proBocuted  by  Uoastatallni;  affainst 
this  d^endant  to  reeoTer  on  tbe  same 
note.  Tbts  waa  after  Houghtalins  bad 
tranafemid  tbe  note  to  this  piatntitf  as  col- 
lateral security.  It  is  alleged  in  defenae 
tbat  in  tbat  action  ]adK>nent  was  ren- 
dered asaiust  Hougbtaling  on  the  sronnd 
tbat  the  note  bad  been  paid  at  matnrity. 
Un  tbe  trial  tbe  coort  allowed  tbe  defend- 
ant to  introduce  evidence  to  sbuw  tbat 
this  plaintiff  bad  consented  to  tbe  prose- 
cution of  the  action  by  Honghtallng. 
Afterwards,  and  npon  the  motion  of  the 
plaintiff  to  strike  ont  each  evidence  on  the 
ground  that  It  did  not  showsocb  consent, 
tbe  court  strack  ont  the  evidence.  The 
striking  out  of  this  evidence  is  one  of  tbe 
grounds  of  error  assigned.  We  will  as- 
sume that  tbe  answer  was  suffloient  to  en- 
title the  defendant  to  produce  this  evi- 
dence if  tbe  fact  Boogbt  to  be  established 
by  it  would  have  constituted  a  defense. 
The  motion  of  the  plaintiff,  and  the  ml- 
tng  of  the  conrt  striking  out  the  evidence, 
were  not  based  upon  tbe  Insnfilciency  of 
tbe  answer,  but  on  tbe  ground  that  the  evi- 
dence did  not  go  to  make  ont  a  defense. 
Nor  on  this  appeal  is  It  urged  tbat  the  evi- 
dence should  have  been  stricken  out  be- 
en aae  ot  any  Insnfilciency  in  tbe  answer. 
We  are  therefore  to  consider  whether  this 
evidence  tended  to  show  a  defense. 

We  are  satisfied  tbat  from  the  evidence 
in  question  It  might  have  been  found  as 
facts  that  Houghtallng  commenced  the 
former  action  without  tbe  knowledge  or 
consent  of  this  plaintiff,  which  then  held 
tbe  note  as  collateral  secnrity ;  that  after- 
wards, and  before  the  trial  of  that  action, 
the  bank  was  advised  of  its  pendency, 
and  knew  tbat  thereby  Houghtallng  was 
seeking  to  recover  against  this  defendant 
as  tbe  maker  of  the  note,  Houghtallng 
claiming  to  be  the  holder  of  it ;  tbat  with 
this  knowledge  the  bank  consented  to  pro- 
duce the  note  at  the  trial,  and  on  the  day 
ot  the  trial  did  send  the  note  to  Hougbtal- 
Ing'e  attorney,  and  he  produced  It  on  the 
trial  as  evidence  of  the  plaiatllf's  (Hough- 
taling's)  right  to  recover.  If  such  were 
tbe  facts,  tbe  bank  should  be  now  estopped 
to  prosecute  this  action,  after  a  judgment 
on  tbe  merits  In  tbefonner  action.  By  the 
transfer  of  the  note  to  the  bank  as  collat- 
eral security,  Houghtallng  had  conferred 
tbe  legal  title  upon  the  pledgee,  with  the 
right  to  enforce  and  make  available  the 
security  by  action  against  the  maker; 
and  thereby  the  right  of  Houghtallng  to 
recover  on  <he  note  was  necessarily  sus- 
pended, for  that  would  be  Inconsistent 
with  the  right  of  the  pledgee  by  action  on 
tbe  note  to  make  the  pledged  security 
available.  Lamberton  v.  wlndom,  12 
Minn.  232,  246,  (611. 151.)  Nor,  as  it  would 
aeem.  could  tbe  pledgeor  have  Biiccesaially 
maintained  that  action  without  tbe  acqui- 
eacence  and  connent  of  the  bank.  He 
eoold  not  have  shown  a  right  to  recover 
as  the  bolder  of  the  note  without  produc- 
ing it,  and  thus  showing  that  be  was  the 
bolder.  Armstrong  v.  I>ewis,  14  Minn.  406, 
(Gil.  808.)  The  bank  could  not  well  be 
called  upon  to  produce  tbe  note  insupport 
of  Honghtallng's  right  of  recovery  with- 


out being  so  far  Informed  ci  tbe  f aiota  tbat 
it  would  be  chargeable  with  notice  of  tbe 
nature  of  the  action.  In  such  case,  aa 
the  maker  ought  not  to  be  held  doubly 
liable  on  the  note,  both  to  the  pledgeor 
and  to  the  pledgee,  it  would  be  the  duty 
of  the  bank,  even  though  compelled  by 
anbpceaa  duces  tecam  to  produce  the  note, 
to  disclose  ita  own  title,  which,  aa  muat 
be  assumed,  would  defeat  a  recovery  by 
tbe  pledgeor.  But  It  la  fair  to  conatrue 
the  act  of  tbe  bank  in  the  former  action 
aa  indicating  its  consent  to  so  far  waive 
ita  rights  aa  pledgee  as  to  allow  tbe 
pledgeor  to  recover  in  bia  action  against 
tbe  maker.  From  ita  sending  tbe  note  to 
Hough  taling's  attorney  in  order  that  it 
might  be  produced  on  tbe  trial  in  support 
of  his  right  of  ]-ecovery,  the  bank  torl>eap- 
ing  to  assert  its  own  right,  inconsistent 
with  that  of  Houghtallng  in  that  action, 
such  consent  or  waiver  might  be  inferred. 
If  tbe  bank  thus  waived- Its  right,  and 
voluntarily  lent  Its  aid  to  enable  tbe 
pledgeor  to  recover,  the  action  might 
properly  be  maintained  by  Houghtallng ; 
and,  after  Judgment.on  the  merits,  wheth- 
er in  favor  of  Hongbtaltng  or  against  him, 
the  bank  ought  not  to  be  heard  to  say 
'that,  because  its  right  to  recover  on  the 
note  had  not  been  adjudicated,  it  should 
beallowed  to  proaecute  thia  action  agalnat 
theaame  defendant,  as  maker  ot  the  note. 
The  doctrine  of  estoppel  in  pals  Is  applica- 
ble. It  nnder  the  clrenmatancea  Hough- 
tallng had  recovered  Judgment  against  the 
maker  for  the  amount  of  the  note,  It 
would  aeem  plain  tbat  thin  plaintiff  ought 
not  to  be  allowed  afterwards  to  recover  a 
second  time  against  tbe  maker  for  the 
same  cause  ot  action.  But  tbe  principle 
ot  estoppel  is  equally  applicable  whether 
Houghtallng  recovered  Judgment  or  thede- 
tendant  succeeded  in  establishing  the  de- 
fenue  of  payment,  or  any  other  defense. 
He  was  subject  to  the  neceaaity  ot  defend- 
ing and  to  the  riak  nt  a  recovery  agalnat 
him.  It  may  of  courae  be  tbat  tbe  bank 
could  not  be  prejudiced  by  an  action  by 
tbe  pledgeor  If  It  bad  pursued  a  courae  of 
conduct  conaistent  with  the  holding  to 
ita  own  rights  as  a  pledgee,  and  not  such 
aa  to  prejudice  the  defendant.  Indeed, 
in  that  case  we  do  not  aee  how  the  defend- 
ant could  have  been  aubject  to  any  riak  of 
a  recovery  aVainat  him  in  the  former  ac- 
tion, or  to  any  other  prejudice  than  being 
compelled  to  defend  an  action  which  the 
plalntiD  had  no  right  to  maintain.  For 
that  this  plaintiff,  it  without  fault  in  ita 
conduct,  could  not  be  held  responaible. 
It  la  therefore  conaldered  that  it  was  error 
to  strike  ont  the  evidence  relative  to  the 
Houghtallng  action.  This  renders  a  new 
trial  necessary.  Some  other  questions 
are  Involved  In  the  case  upon  which  it  is 
expedient  that  our  opinion  be  expressed, 
aa  they  may  be  expected  to  arlae  again 
upon  another  trial. 

The  detenae  waa  made  that  the  note  bad 
been  paid  at  maturity.  The  court  directed 
a  verdict  tor  the  plalntitt;  and  now  tbe 
question  ia  presented  as  to  whether  the 
evidence  tended  to  show  a  payment.  The 
note  was  secured  by  a  mortgage  on  real 
estate  executed  by  the  maker  to  the  payee. 
It  appeared  tbat  atter  tbe  giving  ot  the 
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note  and  morturage  by  tbe  defendant  he 
sold  themortsraK«d  premlaestouneLoeOel- 
holz,  who  assuffled  tbe  payment  of  tbe 
note.  It  is  alleged  In  the  answer  that  at 
matarlty  Loetfelholx  did  pay  tbe  note  at 
the  Bank  of  Mlnnenota,  "by  depositing 
and  leaving  with  said  bank  a  sum  of  mon- 
ey BUfiiclent  to  pay  Bald  note  and  mort- 
gage, and  then  and  there  instructing  said 
bank  to  pay  said  money  to  the  lawful 
owner  thereof . "  It  is  admitted  that  the 
money  was  paid  to  the  Bank  of  Minnesota 
by  Loeffelhols.  The  note  was  not  at  tlie 
bank,  but  was  then  held  by  the  plaintiff 
as  collateral  security.  Although  tbe  note 
^vaa  by  its  terms  payable  at  the  Bank  of 
Minnesota,  tbe  mere  depositing  the  money 
in  that  bank,  in  order  that  it  might  be 
applied  in  payment  of  the  note,  did  not 
constitute  a  payment  of  if.  In  such  a 
case  the  bank  receiving  the  money  is  to  be 
regarded  as  the  agent  of  the  person  pay- 
ing it,  tbe  holder  of  the  note  not  having 
deposited  it  at  the  designated  place  for 
collection  or  payment.  The  law  is  well 
settled.  Adams  v.  Improvement  Com- 
mission, 44  N.  J.  Law,  688;  Hills  v.  Place, 
48  N  T.  520;  Caldwell  v  Cassidy,  8  0«w. 
sm ;  .Gas  Co.  V.  Flnkertou,  95  Pa.  St.  62; 
Wood  V.  Saving,  etc.,  Co.,  41  111.  267;  Cald- 
well V.  Evans, SBush, 880 ;  Ward  v.  Smith, 7 
Wall.  447;  Freeman  v.Cnrran,  1  Minn.  169, 
(Oil.  144;)  8 Rand. Com.  Paper,  S  1119,  and 
eases  cited.  The  court  was  therefore  right 
in  considering  that  the  case  did  not  show 
a  payment  of  the  note. 

There  is  no  claim  that  the  note  was  paid, 
unless  in  the  manner  above  stated.  It 
was  therefore  not  important  that  this 
plaintiff  afterwards  brought  an  action 
against  the  Bank  of  Minnesota  to  recover 
the  amount  of  the  note,  alleging  as  the 
ground  on  which  recovery  was  sought  that 
tbe  maker  had  deposited  with  the  defend- 
aut  bank  the  money  necessary  to  pay  the 
note,  with  instructions  to  pay  the  same  tu 
the  lawful  holder  of  the  note.  This  allega- 
tion was  not  an  admission  that  tbe  note 
had  been  paid,  and  the  maker's  obligation 
thereby  discharged.  Nor  was  this  plaintiff 
precluded  by  that  action  from  afterwards 
seeking  to  recover  against  the  maker. 
The  remedies  were  not  inconsisteut,  so 
that  resorting  to  the  former  should  be 
deemed  an  election  to  relinquish  the  latter. 
The  defendant  was  not  by  the  rulings  of 
the  court  deprived  of  the  right  to  show 
that  the  plaintiff  knew  that  Honghtal- 
Ing  had  not  good  title  to  the  note  when 
he  pledged  it  to  the  ptalntiff;  and  tbe 
evidence  presented  did  not  show  that  tbe 
plaintiff,  taking  the  note  as  collateral  se- 
curity, was  not  entitled  as  a  bona  Ade 
purchaser  to  the  benefit  of  the  security. 
It  is  urged,  however,  that  tbe  plaintiff's 
recovery  should  have  been  limited  to  tbe 
amount  of  the  principal  debt  to  secure 
which  this  note  was  pledged,  and  that  for 
the  purpose  nf  thus  limiting  the  recovery 
the  defendant  should  have  been  allowed  to 
show  that  Honghtaling  acquired  tbe  note 
from  one  Maxwell,  that  the  title  of  the  lat- 
ter was  defective,  and  that  Hougbtaling 
knew  this.  Without  considering  the  pre- 
cise nature  of  the  fact  proposed  to  be 
£  roved,  which  is  not  very  clearly  shown 
I  the  case,  it  will  be  sufflclent  to  say 


that,  as  we  nndentand  tbe  law  to  be,  al- 
though an  indorsee  of  negotiablepaper  be- 
fore maturity,  as  collateral  secnri^  for  a 
debt  then  contracted,  stands  in  the  ad- 
vaotagfeons  position  of  a  bona  Ode  pur- 
chaser, and  may  recover  as  such  against 
the  maker,  yet,  if  the  maker  can  show  a 
good  defense  as  to  tbe  pledgeor.  he 
is  entitled  to  hare  tbe  recovery  limited  to 
the  amount  of  the  principal  debt  for  which 
tbe  i^ollateral  security  is  held.  Whatever 
the  pledgee  recovers  in  excess  of  that,  he 
holds  for  the  benefit  of  the  pledgeor;  and 
it  is  apparent  that  a  recovery  should  not 
be  enforced  for  the  benefit  of  another  when 
tbe  latter  would  himself  havebad  no  right 
to  recover  Bank  v.  Roberts,  45  Wis. 878; 
Bank  v.Cfaapln,8  Mete.  (Mass.)  40;  Jones, 
Pledges,  §§  674,  676.    Order  reversed. 

OlLFILIiAN,   C.    J.,  and   COLUMB,    J.,  did 

not  sit. 


Dbnbiiobb  et  al.  v  Red  Wino  Lime  ft 

Stone  Ck>.  et  tUA 

(Supreme  Court  «/  Mtnnemtta.  April  8, 1801.) 

rboobd  on  Appbax.  —  Rbvixw  —  MoTiox  TO  Dn- 

lOBS— PUDADIHO — WiJVaB  OV  DS*BCT»— -ACTIOH 
AOURST  BTOCKaOU>BBS  — OOBPOSATIOSB— FBAH- 
OBISS. 

L  Where  no  part  of  the  tastimotqr  offered  or 
leoeived  upon  the  trUl  ia  presented  in  the  bill  of 
ezoeptlons,  this  court  cannot  review  a  ruling  be- 
low, denyinf  a  motion  to  dismiss,  apontheKronnd 
that  plaintiffs  had  failed  to  establish  a  right  to 
recover,  made  when  they  rested  their  case. 

3.  Ii  several  causes  of  action  are  improperly 
nnited,  or  If  there  be  a  defect  of  parties  plain- 
tiff or  defendant,  the  ol>]ectlon  to  tbe  complaint 
Is  deemed  to  have  been  waived  IqrthedaCenaants, 
unless  taken  by  demurrer  or  answer.  The  ob- 
jection cannot  be  raised  by  a  motion  to  dismiss, 
made  as  above  stated. 

8.  One  ground  for  dismissal  stated  in  the  mo- 
tion was  tliat  the  action  could  not  be  maintained 
by  plaintifts,  in  that  they  sought  to  charge  sfaxdc- 
holders  of  a  oorporattOD  for  the  amount  of  stock 
held  or  owned  by  them,  without  Joining  all  of  the 
corporation  creditors  ••  plaintifb  and  all  of  the 
stockholders  as  defendants;  testimony  having 
been  offered  to  show  that  theie  were  stockholders 
not  joined.  Held,  that  this  simply  called  atten- 
tion to  an  alleged  detect  of  parties.  It  did  not 
suggest  that  an  issue  was  being  tried  whloh  was 
not  made  by  or  within  the  plwwlnga,  or  that  the 
plaintiffs  had  no  right  to  recover  ot  the  defend- 
ant stockholders  by  virtue  of  the  oonstitational 
provision,  (artiole  10,  S  8,)  to  tbe  amount  of  stook 
held  or  owned  by  each  in  a  corporation  organised 
for  the  purpose  of  carrying  on  other  than  a  man- 
ufaotoring  or  mechanical  business. 

4.  ArUdes  of  incorporation  coostrued.  Held, 
that  the  defendant  corporation  was  not  OBgan- 
ized  exclusively  for  the  purpose  of  carrying  on  a 
manufacturing  bnsiness,  and  such  as  is  pn^ierly 
incidental  to  or  connected  with  a  mannlactnring 
business. 

(SyUdbu*  by  the  Court) 

Appeal  from  district  coart,  Ooodhue 
county ;  Crosby,  Judge. 

James  D.  Shearer,  for  appellants.  J.  C 
McClure,  for  respondents. 

CoLUNS,  J  This  was  an  action  broaght 
by  creditors  against  a  corporation,  their 
Judgment  debtor,  these  two  appellants, 
wh(»  were  stockholders,  and  other  persons, 
also  stockholders  in  the  corporation.  The 
appeal  is  from  an  order  denying  a  new 
trial,  the  motion  therefor  liaviac  been 

'Reargument  denied,  post,  tSL  . 
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made  npon  tlie  mlnn-tes  ot  the  court. 
Nu  oase  containing  the  teetUnony  was 
made,  nor  doM  the  bill  u{  exceptions  pre* 
Bent  any  part  of  the  same.  The  record 
which  we  are  asked  to  consider  consiatB  of 
the  pleadings  and  a  motion,  made  when 
the  plaintlftB  rested  their  case,  to  dlsmUiB 
the  same  on  three  groandn,  stated  in  Bub- 
Btance  bb  follows:  First,  that  plaintitfa 
had  failed  to  show  any  personal  liability 
against  the  appellants,  defendants ;  semnd, 
that  the  action  could  not  be  maintained, 
because  it  soaght  to  Viharga  atockholders 
for  the  amount  «><  stock  held  or  owned  by 
them,  withoirt  Joining  all  of  the  corpora- 
tion creditors  as  plnintiHs  and  all  of  the 
Btockhoideni  as  defendants,  testimony 
having  been  offered  to  show  that  there 
were  stockholders  not  Joined;  and,  third, 
that  two  causes  of  aotion— one  at  law, 
tbeotber  in  equity— were  improperiy  unit- 
ed In  one  complaint  toenforoe  the  personal 
HablMty  of  stockholders,  which  motion 
was  denied  by  the  court.  It  also  appears 
from  the  record  that  when  the  motion  was 
denied  the  trial  proceeded,  resulting  in  the 
findings  beforp  mentioned.  Judgment  being 
ordered  against  the  corpora tion,  the  ap- 
pellants, and  another  stockholder,  who 
had  been  duly  served  with  the  sommouB, 
bnt  bad  made  no  defense. 

Tbe  first  ground  for  dismissal  stated  in 
the  motion  raised  a  qucetion  to  be  deter- 
mined exclusively  by  the  testimony  as  it 
then  stood.  Jn  the  absenee  of  this  testi- 
mony, we  are  unable  to  review  tbe  ruling. 

In  respect  to  the  third  ground  (or  dts- 
misital,— that  two  causes  of  action  were 
improperly  united  in  una  complaint, — tbe 
court  ruled  correctly,  becauoe  tbe  objection 
had  not  been  raaOe  by  either  answer  or 
demurrer.  It  had  been  waived.  Gen.  St. 
1878,  c.  06,  S  86.  With  tliese  brief  remarks 
with  reference  to  the  first  and  third 
grounds  for  dlsrolBBal  urged  by  appellants 
in  the  court  below,  we  come  to  a  consid- 
eration of  the  second. 

The  complaint  alleged  the  defenc|ant  cor- 
poration tn  have  been  organised' under  the 
laws  of  this  state,  and  the  general  nature 
of  its  bneiinesH  to  have  been  "the  manu- 
facture and  sale  of  lime,  quarrying  Ptone 
for  making  lime  cir  for  building  and  other 
purposes,  digging  and  selling  sand.  To- 
gether with  the  buying  and  selling  of  lime, 
hair,  sand,  cement,  and  like  articles  and 
other  building  materials,  and  tbe  doing  of 
all  things  necessary  to  carry  on  said  busi- 
ness."  The  defendants  averred  in  their 
answers  that  the  Red  Wiug  Lime  &  Stone 
Company  was  a  manufacturing  rorpora- 
tion.  and  among  tbe  flndlUKS  of  fact  is 
one  that  the  nature  of  the  business  of  said 
corTKtratton  was  st-ated  and  specified  in 
its  articles  of  incorporation  exactly  in  the 
words  whlcii  wo  have  quoted  from  the 
complaint.  In  this  connection  it  was  also 
found  as  a  fact  that  the  corporation  only 
engaged  in  the  business  of  manufacturing 
and  selling  lime,  although  intending  to  en- 
guKe  in  all  'business  mentioned  in  its  ar- 
ticles, had  the  enterprise  proven  a  succeos. 
There  was  a  finding  also  that  eaofa  of  the 
appellants  had  paid  in  full  for  his  shares  of 
stoclv  when  puivbasing  the  same.  With 
these  findings  of  fact,  presumably  Justified 
by  tbe  testimony,  coupled  with  an  order 
v.48M.w.no.9— 84 


for  Judgment  against  all  of  tbe  defendants 
who  had  been  served  with  the  summons,  it 
is  obvious  that,  whether  within  tbe  con- 
templation of  the  parties  when  drawing 
their  pleadings,  or  within  tbe  issues  pre- 
sented thereby,  the  parties  introduced  tes- 
timony bearing  upon  the  question  of  ap- 
pellants' constitutional  ^ability  as  stock- 
holders iu  the  defendant  corporation,  and 
that  they  tried  the  question  precisely  as  it 
no  other  issue  had  been  made,  t^pon  tbe 
testimony  as  to  the  general  nature  of  the 
business  lor  which  the  corporation  was 
organised  as  the  same  was  stated  in  its 
written  articiee,  and  also  upon  that  in- 
troduced for  the  purpose  of  showing  the 
character  of  the  business  it  actually  trans- 
acted, the  court  found  that  the  defendant 
corporation  was  not  organised  for  the 
sole  purpose  ot  carrying  on  a  mauufact- 
uring  buBiness,  and  such  as  is  properly 
incidental  to  or  necessarily  connected 
with  a  manufacturing  businesB.  This  be- 
ing an  issue  made  by  tbe  litigants  upoft 
the  trial,  so  far  as  we  know  without  ob- 
jection by  either,  tbe  conclusion  of  law  de> 
daring  the  appellants  liable, — the  amount 
of  stock  held  and  owned  by  each  being 
much  greater  than  the  amount  ot  plain- 
tiffs'demand,— naturally  followed  the  find- 
ing of  fact.  The  court  determined  the 
question  upon  both  law  and  fact,  and 
there  is  nothing  in  the  record  from  which 
it  appears  that,  pending  the  trial,  appel- 
lants attempted  to  prevent  tbe  introduc- 
tion of  testimony  bearing  upon  it,  or  ob- 
jected to  Its  being  passed  upon  by  the 
court,  OF  even  that  a  determination  of  the 
question  was  not  at  their  express  soliclta^ 
tion,  aoless  sacb  objection  or  protest  can 
be  extracted  froni  the  ianguagre  used  In 
the  motion  to  dismlBs.  If  the  appellants 
chose  to  treat  the  matter  of  double  liabil- 
ity as  within  tbe  pleadings,— upon  tbe  the- 
ory that  tbe  corporatiou  was  organised 
as,  and  was  in  fact,  a  manufacturing  cor- 
poration exclusively,  or  upon  some  other 
theory.— it  is  now  too  late  for  them  to 
urge  to  the  contrary.  A  settled  case,  or  a 
bill  of  exceptions  containing  all  of  the 
testimony  upon  this  point,  would  have 
disclosed  the  real  facts;  the  present  record 
does  nothing  of  the  kind.  However,  as 
we  understand  the  app^lants'.  counsel, 
Ji«  assumes  that  tbe  point  was  raiaed  be- 
low by  means  of  the  Bscond  ground  set 
out  In  his  motion  to  dismiss,  which, 
briefly  stated,  was  that  the  action  could 
not  be  maintained  by  plaintiffs  (seeking, 
as  It  did,  to  charge  stockholders  fur  the 
amount  of  stock  held  ur  owned  by  them) 
because  there  was  a  defect  of  parties 
piaintltf  as  well  as  defendant,  testimony 
having  been  offered  to  show  that  there 
were  stockholders  not  Joined.  If  the  ob- 
jection that  there  was  a  defect  of  parties 
appeared  upon  the  face  ot  theoomplaint, 
and  from  the  wording  of  the  motion  it 
would  seem  that  tbe  counsel  tor  appel- 
lants BO  contended,  it  should  have  been 
taken  by  demurrer;  and,  as  before  stated 
with  reference  to  the  third  ground  of  tbe 
motion,  it  tbe  objection  be  not  taken  by 
demurrer  or  by  answer,  it  is  deemed  to 
have  been  waived.  Section  96,  supra. 
This  general  rule  has  been  held  applicable 
in  actions  brought  under>Uea.  St.  1878,  e. 
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76.  Arthur  v.  Willlua,  44  Minn.  409.  46  N. 
W.  Bep,  851,  and  cases  cited.  In  the  man- 
ner In  which  that  part  of  ttie  motion  rela- 
tive to  the  second  ground  for  dismissal 
was  worded,  it  did  no  more  than  to  call 
attention  to  an  alleged  defect  of  parties. 
If  did  not  sagK^st  that  the  pleadings  were 
lasnfBdent,  or  that  an  issue  not  made 
thereby  was  being  tried  against  appel- 
lants' win,  or  that  a  recovery^  such  as  was 
ultimately  ordered,  could  not  be  had  In 
the  action.  In  facf,  the  suggestion  was 
that  plalntlHs  could  recover,  precisely  as 
they  did,  provided  they  had  included,  or 
■bonid  bring  in,  all  of  the  stockboldem  as 
defemlantB.  The  coart  did  not  err  when 
ivfusing  to  dismiss  npon  the  second  ground 
stated  In  the  motion.  It  is  not  Iroproba- 
bl«,  w«  presunft,  that  the  counsel  has  re- 
lied npon  the  tact  that  In  his  motion  there 
was  nn  assertion  by  way  of  a  recital  that 
testimony  bad  been  offered  tending  to 
show  that  other  stockholders  of  defendant 
eoiyoratioD  had  not  been  Joined  In  the 
Action.  If  the  fact  was  of  any  materiality 
whatever  In  the  case  as  it  stood  when  ap- 
tHMants  moved .  to  dismiss,  a  reference 
thereto  in  the  inoving  papers  was  of  no 
cuBseqnence,  for  its  value,  as  affecting 
the  milug  to  be  made,  depended  not  up- 
on a  recital  in  the  motion  that  such  testi- 
nony  bad  been  offered,  but  npon  the  fact 
"that  testimony  nf  that  Import  had  been 
secelved  npon  the  trial,  or  had  been  ten- 
•detvd  and  improperly  excluded.  When 
imsslng  upon  the  motion  there  was  no 
mling  whatsoever  In  respect  to  the  testi- 
mony :  for,  11  It  had  been  offered  by  the 
plaintiffs,  objected  to,  and  kept  rint  of  the 
case  by  appellants,  or  if  It  had  Iteen  pro- 
posed by  the  latter,  and  properly  excluded 
npon  plalntiffti'  objection,  as  it  might  hfive 
been  for  a  number  of  reasons,  the  fact  of 
the  offei*  could  have  no  weight,  nor  should 
It  hare  been  considered  in  a  determination 
of  the  motion.  Whether  testimony  of  the 
character  ascribed  to  it  was  actually 
offered,  as  well  as  Its  fate,  if  offered, 
whether  proposed  by  the  plaintiffs  or  de- 
fendants, or  from  whom.  If  from  either, 
an -objection  cauie  to  Its  reception,  are 
matters  of  which  we  are  unadvised. 

In  many  respects  this  appeal  is  similar 
to  that,  disposed  of  in  Arthur  v.  WIlUus, 
snpra.  As  was  the  fact  there,  «he  main 
points  relied  npon  by  the  appellants  were: 
First,  that,  if  it  existed,  the  constitutional 
double  liability  of  the  stockholders  In 
defendant  corporation  was  not  enforcea- 
ble in  the  present  action;  and,  second, 
that  no  each  liability  existed,  because  the 
corporation  was  a  manufacturing  corpo- 
ration exclusively.  We  have  heretofore 
disposed  of  the  first  contention,  and  will 
now  consider  the  second.  The  claim  on 
this  branch  of  the  case  Is  that,  according 
to  the  articles  of  Incorporation, — the  ex- 
act language  having  been  heretofore  giv- 
en,— the  defendant  company  was  organ- 
lied  exclusively  for  the  purpose  of  carrying 
on  a  manufacturing  business,  and  such  as 
Is  properly  incidental  to  or  connected 
with  a  manufacturing  business.  Again, 
if  this  position  be  untenable,  that,  as  the 
corporation  neverengaged  In  any  business 
save  that  of  manufacturing  and  Helling 
the  articles  m«uiuractured,  the  stockhold- 


ers Incurred  no  personal  liability  npon 
which  they  can  be  held  in  this  action.  As- 
suming, as  we  do,  that  section  8,  art.  10. 
of  the  state  constitution  is  self-executing, 
we  only  need  to  examine  that  part  of  the 
articles  wherein  is  stated  the  general  nat- 
ure of  the  business  to  be  transacted  by  the 
corporation,  to  discover  that  it  was  or- 
ganised lor  the  purpose  of  carrying  on  a 
mercantile  bnsineRS  in  addition  to  that  of 
manufacturing,  and  in  no  manner  inci- 
dental to  or  connected  with  the  latter.  It 
was  not  only  empdwered  to  manufacture 
lime,  to  quarry  stone  for  lime  and  other 
purposes,  and  to  dig  sand,  but  also  to  buy 
and  sell  lime,  sand,  hair,  cement,  and 
other  building  materials.  It  was  author- 
ised to  manufacture  a  single  article  used 
In  building.  It  could  have  dealt  In  every 
variety  of  building  materials.  It  could 
have  bought  and  sold  lumber,  brick,  hard- 
ware, and  a  score  of  other  articles,  classi- 
fied among  builden'  materials.  Keeping 
■trictly  within  the  articles,  the  corpora- 
tion could  have  transacted  a  large  bnsl- 
ness  annually  without  mannfarturiag  any 
of  its  wares.  All  that  was  aald  in  the  Ar- 
thur Case  upon  this  same  point  In  raapeet 
to  the  articles  of  incorporation  therein  in- 
volved, and  also  what  was  there  said  in 
reference  to  appellant's  claim  that  there 
was  no  liability  because,  although  organ- 
ised to  carry  on  business  other  than  man- 
nfactaring,  the  corporation  had  never  en- 
gaged in  other  business,  is  very  pertinent, 
and  applicable  here.    Order  affirmed. 

Vandkrburoh,  J.,  took  no  part  in  this 
case.  MiTCHKi.L,  J.,  being  absent  when 
the  deiclsion  herein  was  made  and  filed,  did 
not  participate. 


Dester  v.  Boss  et  &L 

(Supreme  Court  oij  UlcMgan.    April  34, 1S91.) 

E^nrrr— ExroBosmiiT  or  Ck>iiTR^oT— Biann  or 
Tbibd  PABTisa. 

1.  A  railroad  company  being  Inaolvent,  ma 
agreement  wsa  made  Mtween  the  holdera  of  its 
mortgagea  and  a  purchasing  oommittee,  whereby 
the  latter  were  to  bay  the  road  at  receiver's  sale, 
rebnild  it,  and  iasae  s  new  mortgage  for  150,000 
to  seonre  (SO  bonds  of  CI,  000  each,  and  the  former 
were  to  dlsoharge  their  old  mortgages,  and  take 
In  lien  thweot  10  of  the  new  bonds.  The  mort- 
gage ezeooted  by  the  new  oompany  oovered  the 
10  miles  of  road  already  completed  and  proposed 
extensionaj  and  anthorued  a  trustee,  upon  appli- 
oation  of  the  directors,  to  certify  and  issue  bonds 
"not  exceeding  at  amy  time  $10,000  per  mile  of 
such  railroad  completed  so  that  cars  may  be  run 
thereon. "  Fifty  bonds  wore  Issned,  and  an  addi- 
tional EO  were  jurluted,  and  In  the  hands  of  the 
oompany.  The  mortgagees  deolined  to  reoeive 
their  proportion  of  the  new  bonds  becsnae  tiiey 
were  not  snob  as  required  by  the  oontraot.  Hie 
money  for  reconstructing  the  property  was  fur- 
nished by  complainants,  who  relied  for  security 
on  the  performance  of  this  oontraot,  and  ask  for 
speciflo  performance  thereof,  and  that  the  80 
unissued  bonds  be  delivered  for  oancellation, 
and  that  the  railroad  oompany  be  enjoined  from 
issuing  any  other  bonds  on  that  part*  of  its  road 
without  the  consent  of  all  the  boudholders.  Held, 
that  thaforegoing  facts  make  a  case  tor  equita- 
ble relief, 

•i.  How.  Bt.  Mich.  I  8814,  allowing  the  pur- 
chasers of  a  railroad  at  forecloaore  sale  to  organ- 
ize a  new  company  by  filing  a  certificate  with  the 
secretary  of  state,  fully  authorizes  such  orgamisa- 
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tion  where  the  rale  waa  made  nnder  order  of 
court,  and  was  conflrmed. 

Appeal  from  circuit  court,  Berrien  coan- 
ty.  Id  chancery;  Okouqe  M.  Buck,  Judge. 

How.  St.  Mich.  §  3814,  provides  that  the 
purchasers  of  a  railroad  under  foreclosure 
of  a  mortKage  may  organfze  a  corporar 
tlon  for  the  management  of  the  same  by 
filing  in  the  office  of  the  secretary  of  state 
a  declaration  or  certificate,  setting  forth 
the  description  of  the  property,  etc.,  and 
that  upon  the  filing  of  such  certificate  the 
corporation  becomes  complete. 

OlvtlJe  W.  Voolidgeaxid.  Edward  Bacoa, 
for  appellants.  Marshall  Howell  and 
George  S.  Clapp,  for  appellee. 

McOratb.  J.  This  is  a  bill  filed  by  Will- 
iam Dester,  assignee  of  Reeves,  Patteraon 
A  Co.,  against  Alfred  F.  Ross,  cashier  of 
the  F.  ft  M.  Bank  of  Buchanan,  and  Wilt 
lam  B.  Rough  and  Ed.  M.  RouAh,  execu- 
tors of  George  H. Rongh.  deceased,  Charles 
A.  Johnson,  Jonas  J.  Bums,  the  St.  Jo- 
seph Valley  Railway  Company,  and  the 
American  Loan  ft  Trust  Company,  to  com- 
pel the  discharge  of  two  certain  mort- 
gages exeeated  by  the  St.  Joseph  Valley 
Railroad  Company,  and  held  by  Alfred  F. 
RotM  and  William  R.  Rongh  and  Ed.  M. 
Rough  as  execntors.  A  general  demurrer 
was  interposed  by  the  said  mortgagee* 
and  said  Charles  A.  Johnson,  which  was 
overruled  by  the  court  l>eIow,  and  said 
defendants  appeal.  The  bill  alleges  that 
the  St.  Joseph  Valley  Railroad  Company 
tiecame  insolTent  in  188ff,  and  passed  into 
the  bands  of  a  receiver.  It  had  operated 
a  narrow-gaug^  road  between  Buchanan 
and  Berrien  Springs,— a  distance  of  10 
miles.  Two  mortgages  bad  been  given 
by  it,  each  for  about  $20,000,— one  in  No- 
vember, 1880,  to  the  defendant  Alfred  F. 
Ross,  and  one  in  January,  1883,  to  Oeorge 
H.  Rough.  Oeorge  H.  Rough  Is  now  de- 
ceased. Ross  has  assigned  an  undivided 
one-half  of  his'  mortgage  to  William  R. 
and  E.  M.  Rongh,  and  the  latter  have  as- 
signed to  Ross  an  undivided  half  of  their 
mortgage.  On  the  aoth  day  of  April, 
1889,  all  that  remained  of  the  property  and 
effects  of  the  St.  Joseph  Valley  Railroad 
Company  was  10  miles  of  unused  right  of 
way,  the  road-bed,  and  the  iron  rails 
thereon.  On  April  20, 1880,  the  defendants 
Ross  and  Rough,  as  parties  of  the  first 
part,  and  Jonas  J.  Bums,  party  of  the 
second  part,  entered  into  a  written  agree- 
ment, by  the  terms  of  which  Burns  was 
to  bid  in  the  title,  rights,  franchises,  and 
property  of  the  said  railroad  company 
at  the  receiver's  sale  thereof,  which  hah 
been  fixed  for  May  7th  foIlowiuK;  that 
within  30  days  thereafter  he  would  re- 
bnild  and  reconstruct  said  road  as  a  stand- 
ard-gauge road,  and  within  00  days  the 
same  should  be  finished  and  In  operation 
between  Buchanan  and  Berrien  Spring:8. 
In  consideration  of  the  premises,  the  par- 
ties of  the  first  part  agreed  to  execute 
and  place  in  the  hands  of  defendant  John- 
son discharges  of  the  mortgages  held  by 
them,  and  also  of  a  Judgment  which  de- 
fendant Ross  held.  In  consideration  of 
these  releases.  Bums  agreed  that  a  mort- 
gage executed  by  the  legal  corporation 
then  owning  said  road,  for  the  sum  of 


f50,000,  should  be  placed  thereon,  to  se- 
cure fiO  bonds  of  f  1,000  each,  running  30 
years,  at  5  per  cent.,  and  that  16  uf  said 
bonds  should  be  delivered  to  said  Jolin- 
sou,  8  for  said  Ross,  and  8  for  the  Roughs. 
The  receiver's  sale  was  had,  and  Bums 
bid  in  all  the  said  railroad  property,  frnn- 
chises,  etc.,  and  received  a  conveyance 
thereof.  A  new  corporation  was  formed, 
to  be  known  as  the  "St.  Joseph  Valley 
Railway  Company,"  to  construct  and 
operate  said  road  from  Buchanan  to  Ber- 
rien Springs,  and  to  extend  the  same 
southerly  to  South  Bend,  lad.,  and  north- 
erly to  St.  Joseph  or  Benton  Harbor;  and 
the  title  to  all  the  property  acquired  at 
said  receiver's  sale  had  been  conveyed  by 
Bums  to  said  new  company.  Within  the 
90  days  named  in  said  agreement  the  said 
road  had  been  reconstructed  as  a  broad- 
gauge  road,  at  an  expense  of  about  f80,- 
000,  and  regular  trains  were  running  there- 
on, carrying  passengers  and  freight  tte- 
tween  Buchanan  and  Berrien  Springs. 

At  a  meeting  of  the  stockholders  of  said 
company  hefd  August  1,  1889,  tli«  follow- 
ing preamble  and  resolutions  were  unani- 
mously adopted:  "Whereas,  it  is  neces- 
sary for  this  company  to  borrow  money 
or  pledge  its  credit  for  the  purpose  of  se- 
curing money  to  construct  and  complete 
Its  road,  therefore  be  it  resolved  that  the 
board  of  directors  are  hereby  authorised, 
empowered,  and  directed  to  execute  a 
mortgage  covering  all  the  property  of  the 
company  in  the  state  of  Michigan  in  a  sum 
not  exceeding  $10,000  i>er  mile  uf  completed 
road,  and  to  issue  bonds  of  this  csmpany, 
secured  by  said  mortgage,  from  time  to 
time,  as  may  be  proper  and  necessary, 
of  the  denomination  of  one  thousand  dol- 
lars each,  bearing  5  per  cent,  per  annum 
Imerest,  payable  semi-annually,  and  run- 
ning 80  years  from  date,  which  said  mort- 
gage and  bonds  shall  bear  date  of  Au- 
gust 1, 1889.  It  Is  further  resolved  that 
the  amount  of  bonds  to  be  issued  on  the 
railroad  of  said  railway  company  between 
the  villages  of  Buchanan  and  Berrien 
Springs  be  limited  to  fifty  thousand  dol- 
lars. ($50,000,)  and  that  no  further  sum 
shall  be  issued  on  the  aforesaid  portion  of 
the  railroad  of  the  said  railway  company 
without  theconsen  t  of  all  the  holders  of  the 
aforesaid  bonds,  numbered  one  to  fifty,  in- 
clusive. And  be  it  further  resolved  that 
the  American  Loan  and  Trust  Company 
be,  and  is  hereby,  made  the  trustee  of  said 
mortgage."  Pursuant  to  authority  con- 
ferred by  said  resolutions,  the  board  of 
directors,  on  August  1, 1889,  executed  and 
delivered  to  the  American  I^oan  ft  Trust 
Company  of  New  York,  as  trustee,  a  mort- 
gage upon  all  the  property  of  said  railway 
company,  and  all  farther  ex  tensions  there- 
of, without  specifyingthe  amount  for  which 
given,  but  providiug  that  it  was  to  secure 
bonds  to  be  certified  and  issued  by  said 
trustee  to  said  rallwaycompany,  "not  ex- 
ceeding at  any  time,  in  either  certification 
or  delivery,  $10,000  tor  each  mile  of  such 
railroad  completed  so  that  cars  may  be 
run  thereon,"  and  further  providing  that 
the  said  bonds  should  be  certified  and  is- 
sued only  "upon  the  written  application 
of  the  railway  company,  expressed  through 
a   resolution   of  it*   board   ol   directors 
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adopted  at  a  regular  meeting,  or  at  a  spe- 
cial meeting  calledfor  tliat  porpoee. "  One 
hundred  bonda  were  printed,  but  50  ot 
which  have  been  <;ertlfled  and  lesued.  Six- 
teen ot  said  bonda  have  been  delivered  to 
Charles  A.  Johnaon  under  said  agreement. 
The  said  Boss  and  the  said  William  B. 
and  Ed.  M.  Rough  have  executed  and  de- 
livered to  said  Johnson  discharges  of  the 
aforesaid  mortgages,  but  have  refused  to 
accept  said  bonds,  and  have  directed  said 
Johnson  not  to  deliver  to  the  Ut.  Joseph 
Vnlley  Railway  Company  the  discbargea 
of  said  raortgasres. 

The  bill  (artUdr  sets  forth  that,  after  the 
execution  of  the  aforesaid  agreement  be- 
tween said  mortgagees  and  said  Burns, 
the  latter  applied  to  Beeves,  Pattt>rson 
&  Co.,  complainant's  assignees,  for  mon- 
eys with  which  to  reconstruct  the  said 
road,  and  that  said  Reeves,  Patterson  & 
Co.,  relying  upon  the  performance  of  said 
agreement  by  both  parties  thereto,  ad- 
vanced the  sum  of  920,620,  which  moneys 
were  used  in  the  reconstruction  ot  said 
road ;  that  because  of.  the  'furnishing  of 
•aid  moneys,  and  the  refusal  of  the  said 
mortgagees  to  discharge  said  mortgages 
as  agreed,  the  said  Reeves,  Patterson  & 
Co.  became  embarrassed  financially,  and 
indebted  to  banking  houses  at  Chicago 
and  elsewhere,  and  finally  made  an  assign- 
ment to  complainant;  that,  to  secure  said 
Beeves,  Patterson  &  Co.,  certain  ot  said 
t»onds  were  delivered  to  them,  and  others 
were  parchased  by  them,  and  all  ot  said 
bonds  so  Issued  and  all  so  purchased,  ag- 
graga  tiag  in  amount  984,000,  were  hypo  the- 
cated  by  said  Beeves,  Patterson  &  Co.  to 
seuure  their  creditors ;  that  the  50  bonds 
printed,  but  not  certified  by  said  trustees, 
as  aforesaid,  have  not  been  used,  bat  are 
In  the  sate  of  the  said  Beeves,  PattersoA  & 
Co.,  and  can  be  surrendered  to  be  destroyed 
if  the  court  shall  so  order;  that  no  at- 
tempt has  been  made  to  negotiate  said  50 
bonds,  except  that  some  negotiations 
have  been  had  with  said  Beeves  and  the 
Boughs,  whereby  a  few  of  them  could  be 
used,  b§t  the  negotiations  fell  through; 
that,  since  the  appointment  of  your  ora- 
tor as  assignee,  he  has  prosecuted  said 
claim  to  judgment  against  the  St.  Joseph 
Valley  Ball  way  Company,  upon  which  an 
execution  has  been  issued,  which  has  been 
levied  upon  all  the  property  of  said  rail* 
way  company;  thalt  if  the  agreement 
aforesaid  is  carried  out,  and  said  mort- 
gages discbarged,  complainant  will  be  able 
to  pay  in  full  all  the  creditors  ot  said 
Beeves,  Patterson  &  Co.,  otherwise  he  will 
not  be  able  to  pay  more  than  10  or  15 
cents  on  the  dollar  of  that  indebtedness; 
that  a  large  amount  of  aid  has  been 
pledged  to  said  railway  company,  and  in 
case  said  mortgages  are  discbarged,  the 
bonds  issued,  and  the  said  contract  per- 
formed according  to  its  terms,  that  the 
said  railway  company  will  be  able  to  pay 
the  aforesaid  judgment  and  the  bonds  in 
full;  that  said  Beeves,  Patterson  &  Co. 
were  not  aware  that  the  said  mortgage 
was  tor  more  than  f50,MH>,bnt  always  un- 
derstood that  the  said  Bums  and  the  new 
company  organised  t>y  him  were  carrying 


out  said  agreement  according  to  its  terms. 
Complainant  asks  that  the  $50,000  in 
bonds  that  have  not  been  certified  be  de- 
livered up  for  cancellation ;  that  the  rail- 
way company  may  be  enjoined  from  issu- 
ing any  other  or  further  bonds  than  the 
$50,000  upon  said  10  miles  of  road  already 
certified,  except  with  the  consent  ot  all  of 
the  holders  of  said  bonds ;  that  said  com- 
pany and  said  Burns  may  be  required  and 
decreed  to  perform  the  aforesaid  contract; 
that  the  mortgagees  aforesaid  may  be  or- 
dered to  discharge  the  said  mortgages; 
that  sbid  Charles  A.  Johnson  be  directed 
to  deliver  over  to  said  mortgagees  the  16 
bonds  In  qnestion;  and  that  the  American 
Iioaa  A  Trust  Company  be  directed  to  cer- 
tify no  more  bonds,  except.upon  order  of 
the  court. 

This  is  not  a  proceeding  between  two 
parties  to  a  contract,  the  one  seeking  spe- 
cific perfermance  against  the  other.  Oth- 
er equities  have  intsrvened.  Beeves,  Pat- 
terson &  Co.,  relying  upon  the  contract  in 
question,  advanced  large  sums  ot  money, 
which  have  been  expended  in  carrying  out 
the  provisions  ot  the  contract,  and  in  en- 
hancing the  value  ot  the  road,  and  also  of 
the  securities  which  Boss  and  the  Rouglis 
were  to  receive  under  the  contract.  Bosh 
fkui  the  Roughs  are  creditors  under  the 
agreement  in  the  sum  of  $16,000,  and 
Reeves,  Patterson  &  Co.  are  creditors  for 
cash  advancedinthe  sum  of  $20,000.  Com- 
plainant does  not  seek  to  deprive  either 
party  of  any  rights  under  the  contract, 
but  asks  that  both  be  compelled  to  do 
that,  relying  npon  the  performance  of 
which.  Beeves,  Patterson  &  Co.  advanced 
this  large  sum  of  money.  It  would  be 
grossly  Ipequltable  now  to  allow  Bosh 
and  the  Boughs  to  retain  the  benefit  of 
this  expenditure.  With  the  capital  fur- 
nished by  Beeves,  Patterson  &  Co.,  the 
agreement,  so  far  as  it  relates  to  the  con- 
struction of  the  road,  has  been  fully  per- 
formed, and  the  only  part  of  the  agree- 
ment which  is  unperformed  is  that  which 
relates  to  the  form  ot  the  mortgage  given 
to  secure  the  bond.  The  court  has  before 
it  the  trustor,  the  trustee,  the  parties  to 
the  original  contract,  the  holders  ot  the 
mortgages  which  it  is  sought  to  dis- 
charge, and  the  party  with  whom  the  16 
bonds  and  the  releases  were  deposited  in 
escrow.  The  trust  mortgage  and  the  un- 
certified bonds  are  within  reach  ot  the 
court.  The  bill  makes  a  case  tor  equita- 
ble relief,  and  the  court  may  make  such  a 
decree  as  will  preserve  the  rights  and  equi- 
ties of  all  parties. 

Objection  is  made  that  the  orKanitation 
of  the  new  company  was  without  author- 
ity of  statute;  but  the  receiver's  sale  was 
had  under  an  order  ot  court,  and  was  con- 
firmed by  the  court.  The  reorganisation, 
therefore,  was  fully  authorised  by  How. 
St.  S  8314.  The  demurrer  is  overruled,  and 
the  record  will  be  remanded,  and  appel- 
lants will  have  -20  days  within  which  to 
answer,  with  costs  ot  this  court  to  com- 
plainant. 

LoNO,  J.,  did  not  sit.  The  other  jus- 
tices concurred. 
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Hablktt  e*  al.  ▼.  Shephbrd. 
(Supreme  Court  af  Michigan.    April  17, 1881.) 

EU8BKB8TS — StAIRWATS— AlTBBATION, 

Where  oomplainants,  by  deed,  have  grant- 
ed defendiint  the  right  to  maintain  a  stairway  on 
complainant's  side  of  the  partition  wall  between 
their  respectire  buildings,  and  the  same  la  con- 
structed, and  its  use  acquiesced  In  by  complain- 
ants for  ao  years,  they  have  no  right,  in  chaag- 
ing  their  building,  to  alter  the  stairway,  against 
d<3endant's  wish,  to  suit  their  own  oonvenienoe. 

Appeal  frorn  cli;cait  court,  Eaton  coan- 
ty.  Id  chancery;  Frank  A.  Hooker,  Jndge. 

Sbtiaer  &  Fox  and  rbWp  T.  Van  Zile, 
for  appellant.  Baggett  A  Smith,  tor  ap- 
pellees. 

Grant,  J.  On  January  7,  1867,  com- 
plalnantB*  f^antors  deeded  to'Ellaba  Rbep- 
taerd  and  the  defendant,  James  Hbepherd, 
a  atrip  of  land  10  feet  wide  oft  tbe  sontb 
Bide  of  the  north  halt  of  lot  No.  12,  block 
24, In  tbe  village  of  Charlotte.  It  alao  con- 
veyed an  easement  in  tbe  following  lan- 
guage: "Together  with  the  right  of  erect- 
ing a  flight  tyr  flights  of  Btairs  on  tbe 
land  of  the  parties  of  the  first  part  north 
of  tbe  party-wall  now  being  built  on  tbe 
north  bonndary  line  of  said  premises,  said 
stairs  rising  from  Cochrane  avenue  west, 
and  aaeeDding  to  us  many  stories  as  said 
-parties  of  the  second  part  may  build,  to 
be  of  suitable  pitcb,  and  of  no  greater 
width  than  ttaestalrs  ascending  to  Carmel 
Hall,  in  said  Tillage,  to  be  built,  inclosed, 
and  maintained  in  repair  by  and  at  the 
expense  of  the  said  parties  o(  the  second 
part,  their  h^rs  and  assigns,  up  and  down 
which  the  said  parties  of  the  second  part, 
their  agents,  servants,  guests,  and  all  of 
the  public  whom  they  wish  to  admit, 
shall  at  all  hours  have  a  free  and  unin- 
terrupted right  of  way ;  to  have  and  to 
hold  the  same  aa  an  easement  to  tbe  said 
parties  of  the  second  part,  their  heirs  and 
assigns,  appurtenant  to  said  premises, 
forever  "  Defendant  became  the  sole 
owner  of  the  land  prior  to  the  commence- 
ment of  this  suit.  At  tbe  time  this  deed 
was  made,  complainants'  grantors  and 
Elisha  and  James  ■  Shepherd  had  com- 
menced the  erection  of  buildings  upon 
their  adjoining  lands,  to  be  used  as  stores. 
A  partition  wall  was  erected  by  agree- 
ment at  their  joint  expense,  half  of  wklch 
stood  upon  the  land  of  each.  Tbe  Shep- 
herd building  was  constructed  three-  sto- 
ries high ;  tbe  other  only  one  story.  The 
first  story  of  the  Shepherd  building  was 
about  sixteen  Inches  higher  than  tbe  cor- 
responding story  of  the  other  building. 
The  Shepherds  constructed  their  hallway 
in  accordance  with  the  terras  of  their 
grant,  with  a  hallway  or  landing  at  tbe 
head  of  tbe  first  flight,  Ave  feet  wide,  east 
and  west.  This  landing  was  eight  inches 
below  the  hallway  in  the  Shepherd  build- 
ing, and  eight  inches  above  tbe  top  of  the 
Joists  in  the  other  building,  and  was  con- 
structed outriders"  on  top  of  {he  joists. 
This  stairway  was  covered  upon  the  top 
and  sides  with  boards.  A  doorway  was 
constructed  at  the  landing,  through  which 
compIainantB  and  their  grantors  could 
pass  to  the  roof  of  their  building  when- 
ever occasion  required.  No  other  use  was 
made  of  this  stairway  by  any  but  the 


Shepherds  and  those  having  business  with 
them.  In  1886  complainants  built  a  sec- 
ond story  to  their  building,  placing  the 
floor  on  tbe  joists;  thus  making  tbe  floor 
eight  inches  lower  than  the  floor  of  tbe 
landing.  For  convenience  of  compIain- 
antB in  building,  the  defendant,  at  their 
request,  permitted  them  to  remove  these 
stairs,  or  such  parts  thereof  as  they  de- 
sired, with  tbe  agreement  to  replace  them. 
In  replacing  them,  this  landing  was  qon- 
Btmcted  on  a  level  with  the  floor  of  com- 
plainants' building;  thus  leaving  a  step 
of  sixteen  InchCH  in  the  hallway  of  defend- 
ant's building.  Complainants  construct- 
ed a  stairway  from  the  back  part  of  their 
•tore  to  the  second  story.  The  front 
rooms  in  the  second  story  were  construct- 
ed for  offices,  with  their  only  access  over 
the  stairway  in  question.  When  defend- 
ant learned  what  had  been  done,  be  ob- 
jected, and  several  conversations  were 
had  looking  to  some  satisfactory  arrange- 
ment, but  no  conclusion  appears  to  have 
been  reached.  Defendant  then  constructed 
the  platform  of  the  same  height  as  before. 
Thereupon  complainants  again  changed 
the  landing,  but  cutting  it  in  two,  leaving 
the  back  part  its  original  height,  and 
the  front  i)art  on  a  level  with  tbe  floor  of 
complainants'  building.  Complainants 
then  filed  this  bill,  and  obtained  an  in- 
junction perpetually  enjoining  defendant 
from  raising,  reronstrnctlng,  or  changing 
In  any  manner  this  landlnf  or  hallway 
floor;  from  which  decree  defendant  ap- 
peals. CompalnantB  insist  (1)  that  the 
deed  conveyed  only  a  right  of  way  to  de- 
fendant, and  that  the  complainants  and 
their  grantors  have  the  same  right  to  tbe 
useof  thestalrway;  (2)  if  it  be  held  that  de- 
fendant owned  the  exclusive  right  of  way, 
be  is  estopped  from  denying  aucb  right  to 
complainants,  because  he  stood  by,  know- 
ing that  they  were  constructing  tbelr 
building  with  a  view  to  the  use  of  said 
stairway ;  (3)  that  this  Is  a  way  of  neces- 
sity, such  as  is  reserved,  though  not  men- 
tioned. In  the  deed;  and  (4)  that  themain- 
tonance  of  this  landingdor  ballway  at  Its 
original  helgbt  in  front  of  tbe  door  to  de- 
fendant's rooms  is  a  nuisance  wbich  the 
court  should  restrain. 

The  flrst  three  qnestlona  are  not  neces- 
aartly  Involved  In  this  litigation,  and  we 
decline,  therefore,  to  pass  upon  them. 
Tbe  sole  question  involved  is,  had  the 
complainants  tbe  right  to  change  this 
stairway  as  it  had  been  constructed  by 
the  Shepberd&,  and  as  it  had  existed  for  a 
period  of  about  20  years?  it  is  apparent 
that  either  the  complainants  or  the  de- 
fendant must  now  be  inconvenienced. 
Complainants  constructed  the  second 
slory  of  their  building  with  a  full  knowl- 
edge of  the  situation  and  of  the  rights  of 
defendant.  If  this  hallway  is  a  nuisance 
to  them  and  llieir  lesBees,  it  is  a  nnlB&nce 
of  their  own  making.  Defendant  clearly 
bad  the  right,  under  his  deed,  to  construct 
this  stairway  and  landing  for  bis  own  con- 
venience. It  was  constructed  according 
to  the  terms  of  the  deed,  and  such  con- 
struction acquiesced  in  by  tbe  complain- 
ants and  tbelr  grantors  for  20  years. 
They  cannot  now  compel  the  defendant  to 
make  a  change  for  their  convenience.     At 
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most,  tbey  could  only  be  entitled  to  the 
nse  of  this  landing  and  stairway  aa  con- 
Btructed,  and  should  have  constructed  the 
second  story  o{  their  building  accordingly. 
There  is  no  room  here  for  the  application 
ot  the  doctrine  ol  estoppel,  so  far  as  the 
landing  is  concerned.  The  defendant  was 
present  bot  little  while  the  building  was 
being  constructed;  but,  had  be  known 
the  plan  o{  its  construction,  It  could  not 
be  inferred  that  he  knew  that  couiplain- 
anfs  intended  to  tower  this  landing  for 
the  salte  of  a  convenient  access  to  their 
rooms,  leaving  d^endant  with  a  step  of 
16  inches.  The  decree  must  be  reversed, 
with  ttae  costs  of  both  courts,  and  decree 
entered  here  for  defendant.  The  otiier 
Justices  concurred. 


City  or  Grand  Rapids  v.Wglleman. 

(Supreme  Court  of  Michigan.    April  17, 1891.) 

Taxation— EquALizATiou — Rkti  e  w. 

1.  Under  charter  of  Qrand  Rsplds,  tit  5,  H 
9,  10,  relating  to  the  board  of  review  and  equal- 
izatlOD,  the  power  of  equalization  by  the  board 
being  confined  to  real  estate,  and  the  whole  sub- 
ject being  under  their  complete  jurisdiotlcm,  tbey 
may  adopt  their  own  means  of  reaching  a  result, 
which  result  is  conclnsive,  and  cannot  oe  Invali- 
dated by  evidenoe  that  they  had  adopted  as .  a 
basis  an  erroneous  footing  or  aggregate  of  the 
valuations  returned  by  the  supervisor. 

3.  Under  the  Michigan  statute  authorizing 
the  snpeirvisor  of  a  ward  to  add  to  the  assessment 
roll  tliereof  nokmore  than  one  per  cent,  to  avoid 
fractions,  the  fact  thai  he  added  such  percentage 
to  pay  a  former  indebtedness  of  the  ward  to  the 
county,  caused  by  adopting  too  small  a  traction 
the  previous  year,  does  not  invalidate  the  roll. 

Error  to  superior  court  of  Grand  Rap- 
ids; Edwin  A.  Bukijnqame,  Judge. 

Frank  O.  Holms,  (Smileiy  A  E»rle,  ol 
counsel, )  for  appellant.  William  Wiener 
Taylor,  for  appellee. 

LoNO,  J.  This  cause  was  tried  in  the 
superior  court  of  Or^nd  Rapids  before 
the  court  without  a  Jury,  and  the  court 
found  tbe  following  facta  and  law:  "(1) 
That  tbls  is  an  action  of  asaampelt, 
brought  by  the  city  against  Adrian  Wei- 
leman  to  recover  tbe  sum  of  f 218.20,  as- 
sessed against  said  defendant  for  personal 
tax  in  tbe  Third  ward  of  said  city  of 
Grand  Rapids  for  tbe  year  188S.  (2)  Said 
defendant  was  during  the  year  1888  and 
on  the  second  Monday  of  April  of  said 
year,  and  for  a  long  time  prior  thereto,  an 
inhabitant  and  resident  of  the  said  Third 
ward  of  said  city.  (3)  That  he  then  and 
there  had  and  was  the  owner  of  a  large 
amount  of  personal  properly,  consisting 
of  mortgages  on  real  estate,  due  said  Wel- 
leman,  and  owned  by  him.  (4)  That  the 
supervisor  of  said  ward  of  sold  city 
made  bis  asseosment  lA  said  Third  ward 
regularly  and  In  due  form,  and  retume<l 
his  assessment  roll  to  tbe  boand  of  review 
and  equalisation  ot  said  city,  within  the 
time  provided  by  law,  to-wlt,  on  May  28, 
188S,  being  tbe  last  Monday  in  May,  1888. 
(6)  That  said  board  of  review  and  equal- 
Isatlonso  received  said  assessment  roll  and 
proceeded  to  review  the  assessments  there- 
in contained,  and  said  board  footed  up 
said  assessment  roll  to  learn  the  aggre- 
gate value  of  the  taxable  property  entered 


upon  such  roll,  and  the  board  erroneonsly 
footed  the  aggregate  value  of  the  taxable 
property  on  said  roll  to  be  f  4,733,343,  when 
the  sum  was  only  f4,688,998,  and  that 
said  defendant  in  said  assessment  roll  had 
been  assessed  by  the  said  supervisor  the 
sum  of  flO,000  on  said  personal  property 
consisting,  as  above  stated,  of  mortgages. 
That  said  Welleman.  considering  biraself 
aggrieved  by  said  assessment,  applied  to 
said  board  of  review  and  equalisation  of 
said  city  for  a  reduction  of  the  amonnt  so 
assesKed  against  him,  whereupon  said 
board  ot  review  and  equalization  exam- 
iued  ttald  assessment  roll, and  reduced  said 
assessment  against  said  defendant  tu  tbe 
sum  of  f8,U00,  within  tbe  time  prescribed 
by  law,  and  also  reduced  tbe  assessments 
ot  other  aggrieved  parties  assessed,  who 
had  appealed  to  said  board  from  their  as- 
sessments, in  all,  to  the  amount  of  $21,613. 
which  said  amount  so  deducted  by  said 
board  was  all  the  change  made  by  said 
board  In  said  roll  in  reviewing  and  equal- 
izing the  same.  That  thereafter  said 
hoard  of  review  and  equalisation  equalised 
the  assessment  roils  of  the  several  wards 
of  said  city,  iucluding  the  said  assessment 
roll  of  tbe  Third  ward.  Said  board  made 
no  other  change  except  tbe  amount  de- 
ducted from  the  Individual  assessments  on 
appeal,  but  In  adopting  the  erroneous 
footing  of  the  assessed  valuation  of 
$4,788,348  as  the  basis  of  their  footing, 
tbey  found,  after  a  deduction  of  $21,518  on 
personal  appeals,  $4,711,880  to  be  tbe  rela- 
tive equalised  valuation  of  said  ward  wjth 
the  other  wards  in  the  city.  That  said 
beard  of  review  and  equalisation  thereup- 
on made  a  certificate,  and  attached  the 
same  to  said  assessment  roll,  which  cer- 
tificate is  in  the  words  and  figures  as  fol- 
lows :  '  We  do  hereby  certify  that  we  have 
reviewed  and  equalised  the  within  roll  by 
deducting  from  tbe  valuation  of  tbe  real 
estate  and  other  property  assessed  by  the 
supervisor  the  amount  ot  $21,513,  and 
have  determined  tbe  aggregate  value  of 
tbe  taxable  property  of  tbe  Third  ward  to 
be  $4,711,830  for  tbe  year  A.  D.  1888. 
Jamks  B.  Gullifori>,  ADOI.J>H08  Ij.  Ski.s- 
NEB,  Charles  8.  Shattuck,  Board  of  Re- 
view and  Equalization  of  the  Cltj  of 
Grand  Rapids.'  And  tbe  said  board  of  re- 
view  and  equalisation  did  so  equalise  said 
ward,  and  determine  the  aggregate  value 
of  the  taxable  property  in  said  ward  to 
be  $4,711,830.  Said  board  in  so  equalising 
said  ward  roll  used  as  ttae  basis  of  their 
action  and  valuation  $44,3.^  higher  than 
the  true  assessed  valnation  of  said  ward, 
believing  the  same  to  be  the  true  footings 
of  assessed  valuation,  and  deducted  said 
$21,513  from  such  true  assessed  valuation, 
and  supposed  that  to  be  the  relative 
equalized  valuation  ot  the  said  ward. 
Hence  said  relative  equalised  valuatlun 
would  have  been  $4,(1(17,480,  instead  of 
$4,711,880,  as  ernmeousiy  footed  by  said 
board.  That  said  board  Icept  a  record  of 
their  proceedings  upon  which  appeared 
the  names,  of  the  persons  appealing,  the 
amount  assessed,  the  reductions  made  by 
the  board  of  real  and  personal  estate,  tbe 
aggregate  assessed  valuation  of  the 
wards;  also  the  aggregate  equalised  valu- 
ation of  each  ward;  cmd  that  said  record 
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showed  that  said  Third  ward  was  equal- 
ised at  f4,711,830.  Said  record  conaiBted 
of  a  schedule  purportinic  to  show  the 
amount  of  real  and  personal  property  in 
each  ward  as  assessed  by  the  supervisor 
of  each  ward,  respectively,  the  amount 
added  to  or  deducted  from  the  superris- 
or'H  assessment  of  each  ward,  and  the 
amount  at  which  the  said  supervisors 
equalised  assessmentscrf  the  several  wards. 
And  said  board  of  review  and  equalisa- 
tion did  on  the  21st  day  of  July,  1888,  after 
said  roll  bad,  as  aforesaid,  beeu  reviewed 
and  equalised,  return  said  assessment  roll 
to  the  supervisor  of  said  Third  ward,  and 
that  thereafter,  and  In  the  ordinary  manner 
provided  by  law,  said  assessment  roll  was 
presented  to  the  board  of  sutiervisurs  of 
said  county  by  the  supervisor  of  the  Third 
ward,  and  said  board  of  supervisors  ap- 
portioned the  said  state,  county,  and 
school  tax  to  suld  Third  ward  upon  the 
basis  of  f4,711 ,830,  said  determination  of 
said  board  of  review,  and  the  same  was 
also  adopted  by  the  county  clerk  in  appor- 
tioning the  city  tax  to  said  ward :  and 
that  thereafter  said  supervisor  proceeded 
to  assess  the  tax  apportioned  to  said 
ward  according  and  in  proportion  to  the 
valuations  entered  by  the  suld  board  of 
review  in  the  said  assossment  roll  of  said 
ward  for  the  said  year  1888 ;  and  said  su- 
pervisor also  spread  upon  said  roll,  to  be 
paid  Into  the  county  treasury,  f  157,  not 
certified  to  him  to  be  spread  upon  said  roll 
by  the  county  cleric,  (lalmlng  the  right  to 
do  so  by  virtue  of  the  statute  aatborMng 
him  to  add  not  more  than  one  (>er  cent, 
for  the  purpose  of  avoiding  fractions,  <bttt 
that  such  supervisor  assumed  the  respon- 
sibility of  spreading  said  nmoant  upon 
the  ward  assessment  roll  to  pay  a  former 
indebtedness  of  the  ward  to  the  county, 
caused  by  adopting  too  small  a  fraction 
the  previous  year,  and  did  thereupon  pre- 
pare a  copy  of  said  assessment  roll,  with 
the  taxes  assessed  as  hereinbefore  stated, 
and  annexed  thereto  a  warrant  signed  by 
bim,  commanding  the  collector  ol  said 
Third  ward  to  collect  the  several  sums 
mentioned  in  the  last  column  of  said  roll 
within  the  time  and  in  the  manner  pro- 
vided by  law,  together  with  the  said  fl57 
above  mentioned.  That  the  total  of  said 
roll,  after  said  review  of  the  board  of  re> 
view  and  equalisation,  was  the  sbm  of 
•4.667,480,  which  was  the  amount  used  by 
tbe  said  supervisor  to  fix  his  iiercentage 
upon  each  of  the  properties  in  his  ward, 
and  was  the  correct  footing  of  said  roll 
after  said  review.  That  the  said  board 
of  review,  on  receipt  of  said  assessment 
rolls,  and  before  they  equalised  said  Third 
ward,  in  contlection  with  the  other  seven 
wards  of  tbe  city,  footed  up  tbe  various 
assessment  rolls  of  the  various  wards  In 
tbe  said  city  as  delivered  to  them  by  the 
respective  supervisors  of  the  said  ward, 
and  In  footing  up  tbe  said  Third  ward  as- 
sessment roll  as  so  delivered  to  the  super- 
visor footed  the  same  at  the  sum  of  f44,880 
more  than  the  correct  footing  would  have 
made  It.  After  the  board  bad  taken  uH 
tbe  appeals  filed  with  thera,  they  visited 
tbe  property  of  the  several  wards,  ivid 
took  it  all  Into  consideration,  and  then 
went  to  work  and  equalised  the  wards, 


and  equalised  the  Third  ward  by  reducing 
it  f  21,618,  as  shown  by  their  certificate  at- 
tached thereto,  and  hereinbefore  set  forth ; 
the  same  being  the  amount  which  they 
bad  deducted  from  sundry  assessments  up- 
on the  Individual  appeals  taken  therefrom. 
That  the  tax  so  assessed  aKainst  said  de- 
fendant in  said  year  upon  said  tax-roll 
amounted  to  tbn  gum  of  f218.20.  That 
tbe  said  ward  collector,  in  accordance 
with  the  provisions  of  law,  attempted  to 
collect  said  tax.  That  the  common  coun- 
cil of  said  city  extended  tbe  time  for  the 
collection  of  taxes  one  month  from  tbe  1st 
day  of  February.  That  said  defendant, 
not  having  paid  his  tax  on  or  before  the 
Ist  day  of  January.  1889,  the  said  collector 
did,  during  the  first  week  In  March,  188U,  call 
upon  tbe  said  defendant  for  bis  tax,  and  he 
promised  to  pay,  but  tailed  to  do  so.  That 
said  collector  was  unable  to  find  any 
goods  or  chattels  belonging  tu  said  de- 
fendant within  tbe  county  of  Kent  in  said 
State  of  Michigan,  although  he  made  dili- 
gent search  and  inquiry  therefor.  That 
thereafter,  and  on  the  20th  day  of  March, 
1869,  said  collector  made  a  statement, 
showing  the  tax  upon  personal  property 
remaining  unpaid,  and  the  names  uf  the 
persons  against  whom  assessed,  and  the 
amount  against  each,  which  said  state- 
ment included  said  tax  assessed  upon  the 
said  personal  property  of  said  Adrian  Wel- 
leman,  which  sh<fwed  that  said  personal 
tax  remained  unpaid,  and  in  said  state- 
ment said  collector  set  forth  the  amount 
of  all  the  moneys  collected  by  htm  on  ac- 
count uf  taxes,  which  statement  he  verified 
by  his  affidavit,  and  in  which  he  stated  in 
substance  and  in  fact  that  the  sums  men- 
tioned in  .such  statement  ns  uncollected  re- 
mained unpaid,  and  that  he  had  not  upon 
diligent  Inquiry  been  able  to  discover  any 
goods  or  chattels  belonging  to  the  persons 
named  (among  them  the  said'  defendant) 
liable  to  p&y  such  sums  whereupon  ho 
could  levy  the  same,  and  that  the  amount 
of  money  collected  by  him  upon  such  tax 
roll  was  truly  stated  therein.  That  the 
coiAty  treasurer  of  said  county  at  said 
time  gave  to  the  township  treasurer  a 
a  statement  of  all  personal  taxes  which 
remained  uncollected  on  the  tax-roll  ot 
said  year  1888  In  said  Third  ward,  taken 
from  the  return  of  said  collector,  with  a 
warrnnt  authorising  said  collector,  or  his 
successor,  tu  collect  the  same  according  to 
law,  which  said  warrant  at  the  time  of 
the  commencement  of  this  suit  was  in 
force,  and  In  the  bands  ol  said  collector, 
and  unretumed.  That  this  cause  was 
commenced  by  summons  on  the  24th  day 
ol  July,  1889,  while  said  warrant  was  still 
in  the  hands  of  said  collector,  and  not  re- 
turned." , 

"Conclusions  of  law:  From  the  above 
findings  ot  fact,  whloh  constitute  all  the 
material  tacts  established  upon  said  trial, 
I  reach  the  following  conclusions  of  law: 
The  power  of  equalisation  by  the  board 
being  confined  to  the  real  estate,  and  the 
whole  subject  being  under  their  complete 
Jurisdiction,  they  may  adopt  their  own 
means  of  reaching  the  result;  and  when 
that  result  Is  reached  it  is  conclusive,  and 
cannot  be  Invalidated  by  evidence  that 
they  had  adopted  as  a  basis  an  erroneous 
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footing  or  aggrcEate  of  tbe  raluations  In 
tlie  return  by  the  BupervlHorto  them  In 
Bald  asaessnient  roll  at  the  time  it  was  by 
thesupervisordellvered  totbeboard.  The 
only  object  to  be  accompllobed  by  the 
equalisation  1b  to  produce  relatlre  equali- 
ty among  tbe  several  wards  of  tbe  city; 
and  tblB  can  be  done  as  well,  if  not  better, 
by  comparing,  In  a  considerable  number 
of  Instances,  separate  pieces  of  real  estate 
of  similar  qualities,  area,  and  value  In  the 
several  wards,  as  by  taking  tbe  aggregate 
in  eacb.  But  the  board  bad  full  and  com- 
plete jurisdiction  (not  aabject  to  review) 
over  the  whole  subject-matter  of  this 
equalization,  and  may  adopt  tbeir  own 
means  of  reaching  tbe  result;  and  when 
they  have  fixed  the  amount  at  which  the 
real  estate  In  a  ward  is  to  be  valued  for 
tbe  year  It  is  conclusive,  and  cannot  be  In- 
validated by  showing  that  they  bad  adopt- 
ed  an  erroneous  footing  or  aggregate  of 
the  valuatluns  returned  by  tbe  supervisor. 
This  Is  the  doctrine  laid  down  In  Case  v. 
Dean,  16  Mich.  12.  The  certificate  of  the 
board  of  revteir  and  equalization  attached 
to  said  assessment  roll  was  In  the 
form  prescribed  by  the  statnte,  (section  10, 
title  5,  of  the  charter.)  No  showing  of 
any  kind  Is  made  that  the  defendant  re- 
ceived any  Injury  by  way  of  increased  aa- 
seesment find  tax.  I  flndasamatteroflaw 
that  all  the  steps  taken  to  spread,  levy, 
and  enforce  the  tax  In  question  were  valid, ^ 
and  In  compliance  with  the  law.  Tiiat 
the  suit  In  question  wan  duly  brought  alt- 
er the  expiration  of  the  original  warrant 
to  tbe  ward  collector,  (as  extended  by  the 
common  coancll,)  and  before  the  next- 
meeting  of  the  board  of  snpervlsors  of  the 
county  after  the  ward  collectors'  return 
to  the  county  treasurer,  and  after  a  re- 
ceipt by  said  collector  from  the  county 
treasurer  of  the  statement  and  warrant, 
au  thorlzlng  said  collector  to  collec  t  accord- 
ing to  law  the  returned  unpaid  personal 
taxes.  I  therefore  find  as  matter  of  law 
that  tbe  plaintiff  isen titled  to  reeoverfrom 
salddefendanttheamonntof  said  personal 
tax  so  assessed  against  him  in  the  tax- 
roll  of  said  Third  ward  for  the  year  1888, 
amounting  to  the  sum  of  two  hundred 
and  eighteen  dollars  and  twenty  cents, 
wtth  Interest  thereon  at  tUb  rate  of  six  per 
cent,  per  annum  from  the  Ist  day  of  Feb- 
ruary, A.  D.  18S9,up  to  the  time  of  render- 
ing the  judgment  herein." 

Judgment  was  entered  against  the  de- 
fendant for  this  amount,  and  thereupon 
the  counsel  for  the  defendant  requested 
the;, court  to  find  as  conclusions  of  law  the 
following;  (1)  Thntthe  power  of  eqoal- 
izatlon  by  the  board  of  review  is  confined 
to  all  taxable  property  of  the  several 
wards  of  the  city,  and  such  equalization 
can  only  be  determined  by  using  the  true 
assessed  valuation  ot  eacb  ward  as  made 
by  the  supervisor  as  a  basis  of  such  equal- 
ization. (2)  That  the  determination  by 
the  board  of  review,  acting  upon  this  erro- 
neous basis,  of  tbe  assessed  valuation, 
made  their  relative  equalized  valuation  of 
the  Third  ward  greater  that  It  should 
have  been  by  f  14,350.  (8)  That  tbe  board 
of  supervisors,  using  this  increased  valua- 
tion ot  f  4,711 ,830  as  the  basis  of  the  appor- 
tionment ol  said  county  and  school  tax, 


apportioned  a  greater  amount  than  its 
just  burden  to  the  Third  ward,  and  tlie 
same  was  true  as  to  tbe  apportionment  of 
tbe  city  tax  by  thecosnty  clerk,  and  tbat 
the  tax  placed  upon  tbe  Third  ward  for 
that  year  was  excessive  and  beyond  its 
just  proportion,  and  therefore  void.  (4) 
That,  us  to  the  Item  of  $157,  theaame  was 
not  certified  to  by  the  county  clerk,  and 
was  levied  by  tbe  supervisor  without  au- 
thority, and  was  an  excessive  tax,  and 
tberetore  void.  (5)  Tbatthis  action  was 
commenced  while  tbe  coun^  treasurer's 
warrant  was  still  in  force  and  in  tbe  hands 
of  the  collector,  and  this  suit  was  prema- 
turely brought,  and  cannot  therefore  be 
maintained.  (6)  That  under  tbe  facts 
above  found  the  plaintiff  Is  not  entitled  to 
recover  In  this  action.  All  of  which  tlie 
said  coart refused  to  find  and  conclude;  to 
which  refasal  the  counsel  for  the  defend- 
ant then  and  there  excepted. 

The  only  qnestlons  presented  are  raised . 
onder  these  exceptions : 

Tbe  evidence  is  returned  in  the  record, 
and  fully  supports  the  findings  ol  fact 
made  by  the  court  below.  The  court  was 
not  in  error  In  his  conclusion  of  law  that 
the  action  of  the  board  ot  review  and 
equalisation  of  the  city  ol  Qrand  Rapids  is 
final  and  conclusive.  It  falls  In  principle 
within  tbe  ruling  of  this  court  In  Case  ▼. 
Dean,  supra.  That  case  referred  to  the 
equalization  made  by  the  board  of  super- 
visors. It  was  held  that  "the  power  of 
equalization  by  the  "board  being  confined 
to  tbe  real  estate,  and  tbe  whole  subject 
being  under  their  complete  jurisdiction, 
they  may  adopt  their  own  means  of  reach- 
ing tbe  result;'  and  when  the  result  Is 
reached  it  is  conclusive,  and  canndt  be  In- 
validated by  evidence  tbat  they  bad  adopt- 
ed as  a  basis  an  erroneous  footing  or  ag- 
gregate of  tbe  valuations  returned  by  the 
supervisor. "  Sections  9. 10,  tit.  6,  of  the 
charter  of  Orand  Rapids,  pp.  60, 61,  of  the 
bound  volume,  provides:  "Sec.  9.  [As 
amended  May  2S,  1879.]  It  shall  be  the 
duty  ot  the  board  of  review  and  equalisa- 
tion, on  the  Thursday  preceding  the  sec- 
ond Monday  in  June  in  each  year,  or  as 
soon  theraafter  asmny  be,  to  examine  and 
ascertain  whether  tbe  real  estate  in  tbe 
respective  wards  has  been  eqnallyand  uni- 
formly estimated.  If  on  such  valuation 
they  shall  deem  such  valuation  to  be  rela- 
tively unequal,  they  shall  equalize  the 
same  by  adding  to  or  dedncting  from  tbe 
valhatlon  ol  the  taxable  property  In  the 
ward  or  wardssucban  amount  as  In  their 
judgment  will  produce  relatively  an  equal 
and  uniform  value  ot  the  real  estate.  And 
the  amount  added  to  or  deducted  from  the 
valuation  ot  each  ward  shall  be  so  stated 
in  a  certificate  attached  to  said  assessment 
rolls,  and  all  taxes  for  state,  county, 
school,  and  general  city  purposes  shall  be 
apportioned  according  to  said  equalisa- 
tion, and  said  equalization  shall  not  be 
changed  with  regard  to  the  relative  valu- 
ation of  the  several  wards  otsaid  city: 
provided,  that  nothing  herein  contained 
shall  prevent  the  board  ot  supervisors  ot 
the  county  of  Kent  from  equalising  said 
ci^  of  Orand  Rapids  as  a  township  of 
said  county."  The  certificate,  therefore, 
of  the  board  ot  review  and  eqaalisaUon 
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attached  to  this  roll  Is  concIOBive  apon 
tiie  qacBtion  uf  the  equalised  valuation  of 
that  ward,  and,  within  the  rolinflr  In  Caoe 
y.  Dean,  aupra,  not  to  be  tDvaltdated  by 
evidence  that  the  board  adopted  as  a 
basis  an  erroneous  footing  ot  the  roll. 
There  was  uo  error  in  the  Ondlng  ot  the 
court  that  the  91&7  put  into  the  roll  did 
not  Invalidate  the- roll.  Under  the  stat- 
ate  the  supervisor  had  the  right  to  add  one 
per  cent,  to  avoid  tractions.  The  amount 
added  did  not  exceed  this  one  per  cent., 
and  the  fact  that  the  supervisor  in  his 
warrant  to  the  collector  directed  the  pay- 
ment of  this  sum  to  reimburse  the  delin- 
quency of  the  fomer  year,  growing  out  ot 
an  error  in  not  adding  asufflcient  percent- 
age, did  not  invalidate  the  tax.  Under 
the.  facts  found  there  ivas  8uffici«it  de- 
nmhd  madefor  the  payment  of  this  tax  to 
warrant  the  commencement  of  this  ac- 
tion, and  the  action  was  not  prematurely 
brought.  The  commencement  of  the  suit 
is  warranted  by  section  16,  tit.  6,  ot  the 
charter.  The  court  was  not  in  error  in 
adding  interest  to  the  amount  ot  the  tax 
and  entering  judgment  therefor.  The  tax 
was  due  and  payable,  and  from  the  time 
it  became  due  Interest  was  properly  com- 
puted. The  judgment  must  be  affirmed, 
with  costs. 

Cbampu-v,  C.  J.,  did  not  sit.    The  other 
Justice^  concurred. 


Shbrman  et  al.  v.  Amekican  Stotb  Co. 

et  al. 

(Sitpivme  Court  o/  AftoMgom.   April  17,  isn.) 

Falsb  Rsprbsbictatio:<b— SoBSOKtraoii  to  Stock 

— CA.NCBU.A.TIOS. 

1.  Where  person*  sre  indueed  to  Bnbseribe  to 
the  stock  of  a  corporation  hy  repreaeatatlona  that 
it  had  a  paid-ap  capital  of  a  certain  amount,  was 
out  of  debt,  and  douiK  a  profitable  business,  and 
that  they  would  be  given  employment  therein  at 
specified  wages,  all  of  which  representations  are 
false,  they  are  entitled  to  a  decree  for  the  can-, 
oellation  of  their  subscription,  and  the  return  to' 
them  of  the  money  they  [nid  for  the  stock,  with 
interest. 

3.  It  is  proper  to  restrain  by  injtvctioa  any 
disposition  of  the  corporate  property  and  toe 
money  paid  for  the  stock  ■pending  suoh  suit. 

3.  Such  persons  may  maintain  a  lolnt  bill  for 
such  relief,  where  they  acted  jointly  in  the  whole 
transaction,  the  representations  were  made  to 
them  jointly,  or  to  one  of  them  actinl:  for  both, 
and  the  moooy  paid  for  the  stock  was  drawn  out 
fit  a  former  oopartnerstaip  between  them. 

Appeal  from  circuit  court,  Wayne  coun- 
ty, in  chancery;  Cobnblius  J.  Reilly, 
Judge. 

W.  F.  Atkiii8on,tor  appellants.  JuHun 
O.  Dickinson,  tor  appellees. 

MoRBE,  J.  The  complainants  Hied  their 
bill  of  complaint  in  this  cause,  allegidg 
that  they  were  Induced  to  talce  120  shares 
In  the  American  Stove  Company,  and  pay 
93,000  therefor,  by  the  misrepresentations 
ot  the  defendants.  The  American  Stove 
Company  was  a  corporation  organized 
Ju!y  22, 18OT.  and  its  articles  ot  associa- 
tion on  file  in  the  county  clerk's  office  ot 
Wayne  county,  showed  that  the  defend- 
ants Jobn  Hurley,  John  Conway,  Thomas 
Conway,  and  Joseph  McWlllIams  each 
held  120  shares  of  the  stock  al  said  com- 


pany, and  Jacob  Buerhle  10  shares.  That 
the  authorited  capital  stock  was  810 
shares,  at  f25  per  share,  of  which  f  12)250 
— the  amount  held  by  the  defendants 
above  named— was  paid  in.  The  officers 
were  John  Hurley,  president;  Thomas 
Conway,  vice-president;  Joseph  Mc Will- 
lams,  secretary  and  treasurer;  and  Jobn 
Conwuy,  manitger.  The  said  defendant, 
stockholders  were  all  directors.  The  com- 
plainants, prior  to  purchasing  the  stodc, 
were  copartners,  carrying  on  a  retail 
hardware  business  on  Woodward  avenne, 
Detroit,  under  the  name  ot  Sherman, 
Harms  &  Co.  The  false  representations 
alleged  in  the  bill  are  substantially  that. 
In  the  first  place,  defendant  AicWilliama 
came  to  them,  and  represented  the  compa- 
ny to  be  organized,  as  shown  by  its  arti- 
cles ot  association,  with  a  paid-up  capital 
of  912,250,  and  an  authorised  capital  ot 
920,260;  that  said  corporation  Was  mak- 
ing 10  stoves  a  day,  at  from  98  to  94  each 
profit;  that  the  job-work  more  than 
paid  the  whole  expenses  ot  the  company; 
and  that  the  corporation  owned  the  land 
where  its  shop  or  factory  was  located, 
and  it  had  uo  rent  to  pay.  That  they 
were  afterwards  introduced  to  John  and 
Thomas  Conway  by  McWiliiams  at  the 
shop,  and  that  McWlllIams  and  John  Con- 
way showed  them  the  works,  and  repre- 
sented that  the  company  was  making  10 
stoves  per  day,  which  nomber  was  not 
enough  to  fin  the  ordera  on  hand.  That 
complainant  Sherman  afterwards  saw 
John  Con  way  at  the  factory,  and  said  to 
him, in  his  own  behalf  and  that  of  Harms, 
that,  it  they  purchased  any  stock  in  the 
corporation,  they  would  want  work  in 
the  Bh«>p  or  business ;  tbkt  Harms  could 
keep  the  books,  and  Sherman  sell  the 
goods;  that  they  wonld  each  require  at 
least  92.50  per  day  as  compensation  for 
such  labor.  That  Conway  said  the  com- 
pany wanted  two  men  like  the  complain- 
ants, and  that  a  meeting  ot  the  directors 
would  be  called,  and  would  .consider  the 
matter,  and  notify  complainants.  Sher- 
man also  saw  the  defendant  Hurley,  who 
said  that  he  knew  the  Con  ways  and  Mc- 
Wiliiams to  be  hard-working,  practical 
men;  that  he  (Hurley)  caused  the  organi- 
sation ot  the  company,  and  paid  In  93,000 
with  the  other  membera.  and  made  up,  in 
nil,  912,250  paid-in  stock.  Sherman  said 
Harms  conld  keep  the  books,  and  Sher- 
man sell  the  goods,  and  that  they  would 
not  sell  out  their  business  unless  they 
could  each  get  92.60  per  day  tor  their 
work.  Hurley  rsplied:  "Ttint  is  just 
what  we  want*  We  need  two  practical 
men;"  and  that  the  pay  asked  tor  the 
work  was  cheap  enough;  and  that  the 
burilness  of  the  company  was  a  first-class 
paying  business,  and  he  wonld  be  pleased 
to  have  complainants  go  into  it.  After- 
wards the  Conwaysand  McWiliiams  came 
to  complainants'  store,  and  notified  them 
that  the  corporation  would  sell  them  120 
shares  of  stock,  to  be  fully  paid  up,  for 
the  sum  of  98.000;  that  tUey  had  taken 
an  inventory  ot  the  corporate  property, 
and  the  business  showed  an  Increase  ot  18 
per  cent,  since  the  incorporation  of  the 
company,  in  July,  1887;  that  the  compa- 
ny had  a  good  credit,  and  could  at  any 
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time  get  five  or  six  ttaoueand  dollara  at 
the  bank,  but  tbe  corporation  was  out  of 
debt,  anct  need  not  borrow  any  money. 
This  was  on  or  about  the  19th  day  ol  De- 
cember,  1887.  Relying  apon  these  repre- 
sentations, tbe  complainants  made  no  fur- 
ther investigation,  and  agreed  to  talie  the 
Btoclc,  and  pay  for  it  on  or  before  the  Ist 
,  day  of  May,  1888,  "  when,  as  it  was  mutu- 
ally  agreed,  complainants  would  enter 
the  employment  of  the  said  corporation 
at  the  aforesaid  compensation  of  f  2.50  per 
day."  They  paid  tbe  93,000,  and  were 
given  receipts  for  the  payment  of  the 
same  as  they  paid  it  in ;  the  last  payment 
being  made  on  the  3d  day  of  March.  1888. 
Sherman  was  given  employment,  but  not 
in  tbe  selling  of  goods.  March  7. 1888;  but 
Harms  was  repeatedly  refused  work,  and 
was  not  allowed  to  take  charge  of  the 
books,  and  was  not  permitted  to  see  or 
examine  them  except  in  tbe  presence  of  Mc- 
Wiiliams.  March  26, 1888,  he  was  finally 
put  at  work  making  castings.  The  com- 
plainants first  examined  the  books  of  the 
corporation  about  April  3, 1888,  and  then 
for  tbe  first  time  discovered  the  fraud  rel- 
ative to  the  representations  made  by  said 
defendants.  Complainants'  allege  that 
tbe  said  representations  were  untrue; 
that  there  was  not  a  capital  stock  of  f  12,- 
250  paid  in ;  that  the  said  defendants  have 
never  paid  up  the  amount  of  stock  held  by 
them,  respectively,  further  than  to  call 
certain  inventoried  property  and  effects 
as  paid-up  stock,  wbich  is  not  warranted 
as  against  tbe  complainants  in  the  prem- 
ises; that  tbe  d^enuants  now  claim  that 
the  real  estate  upon  which  the  shop  is  sit- 
nated  is  not  the  property  of  the  corpora- 
tion, but  the  property  of  Conways,  Mo- 
Williams  &  Co.,  a  preexisting  copartner- 
ship or  co-tenancy,  composed  of  the  defend- 
ants Conways,  McWilliame,  and  Hurley. 
Complainants  further  allege  that  all  the 
property  of  tbe  corporation  Is  not  worth 
In  the  aggregate  to  exceed  tbe  sum  of 
98,600.  They  further  allege  that  tbe  de- 
fendants also  represented  to  them,  before 
they  purchased  said  stock,  tiiat  said  cor- 
poration, from  July  up  to  December,  1887, 
had  made  about  18  per  cent.,  which  was 
shown  by  tbe  Inventories  exhibited  to 
tbem.  Tbey  charge  that  the  inventory 
which  showed  this  Increase  was  a  fraudu- 
lent one,  and  that  the  property  In  fact 
had  depreciated,  instead  of  Increasing,  in 
■valne,  from  July  to  December.  Complain- 
ants further  allege  tbat  tbe  paid-up  stock 
held  by  said  defendants,  and  purporting 
to  be  of  the  amount  of  fl2,250.  was  fur- 
nished by  taking  the  property  of  the  firm 
of  Conways,  Mc Williams  &  Co.,  placing  an 
erroneous  valuation  upon  it,  and  turning 
it  In  as  so  much  capital  stock.  On  the 
30th  of  March,  1888,  thecomplalnants  called 
upon  Hurley,  the  president  of  the  corpo- 
ration, for  a  meeting  of  the  board  of  di- 
rectors ;  and  such  a  meeting  was  held  at 
the  office  of  said  Hurley  on  the  7th  of 
April,  8StB.  The  complainants  attended 
said  meeting,  and  tendared  to  said  cor- 
poration their  corporate  stock  so  pur- 
chased, and  requested  that  their  money 
paid  for  said  stock  be  returned  to  them  on 
account  of  tbe  fraud  and  misrepresenta- 
tion heretofore  alleged,  and  stated  to  said 


directors  that  there  was  still  remaining  in 
the  Merchants'  &  Manufacturers' National 
Bank  of  Detroit  the  sum  of  9400  of  tne 
money  tbat  couiplainants  had  paid  into 
SHid  corporation  for  their  stock,  and  that 
there  must  be  more  of  the  i|3,000  paid  by 
them  within  the  reach  or  call  of  said  di- 
rectors. But  tbe  said  defendants  reused 
to  accept  the  tender  of  said  stock,  or  to 
refund  complainants  their  monair,  or  any 
part  thereof,  claiming  that  the  said  corpo- 
ration was  heavily  in  debt;  that  nearly 
all  of  said  93,000  had  been  paid  out;  and 
that  the  real  estate  upon  wbich  tiie  shop 
was  located  was  not  tbe  property  of  tbe 
corporation,  but  belonged  to  Conways, 
McWilliams  &  Co.  The  complainants  al- 
lege that  all  of  said  93,000  was  not  paid 
out  for  valid  corporate  pun^oses,  and 
that  said  corporation  is  Insolvent.  They 
never  received  any  certificates  of  stock 
until  after  this  meeting,  when  they  re- 
ceived such  certificates  of  60  shares  each 
by  mall,  signed  by  John  Hurley  am  presi- 
dent, and  Joseph  McWilliams  as  secretary. 
Complainants  furthM-  allege  tbat  said  de- 
fendants John  Hurley,  John  Conway, 
Thomas  Conway,  and  Joseph  McWilliams 
willfully  concealed  tbe  facts  as  t<i  the 
character  of  the  paid-up  capital  stock 
of  said  corporation,  and  as  to  the  in- 
debtedness of  sneb  corporation,  with  a 
view  fraudulently  to  acquire  the  money  of 
said  complainants  so  paid  by  tlfem  for 
said  stock.  The  bill  prays  that  their  sub- 
scription to  said  stock  may  be  canceled, 
and  they  be  released  from  all  responsibili- 
ty as  stockholders  in  said  corporation, 
and  that  said  corporation  and  the  defend- 
ants be  decreed  to  restore  to  thecomplaln- 
ants tbe  said  sum  of  98,000  received  from 
tbem  for  said  stock,  and  tbe  transaction 
by  which  such  money  was  obtained  be  de- 
clared fraudulent  and  void.  A  temporary 
injunction  was  also  asked  to  prevent  tbe 
using  or  disposing  of  any  of  the  money  re- 
ceived by  defendants  from  complainants, 
and  restraining  them  from  disposing  of 
the  real  estate  as  the  property  of  Con- 
ways, McWilliams  ft:  Co.  The  defendants 
answered,  denying  any  fraud  or  fraudu- 
lent or  false  representations  in  the  sale  of 
said  stock.  Proofs  were  taken  In  open 
court,  and  a  decree  rendered  in  favor  of 
complainants,  rescinding  the  contract  of 
purchase  ef  the  stock,  canceling  tbe  Issue 
of  said  stock,  and  adjudging  that  tbe 
contract  for  the  purchase  of  the  same  was 
procured  by  the  false  and  frauffuient  rep- 
resentations of  the  defendants  John  Hur- 
ley, John  Conway,  Thomas  Conway,  and 
Jo|eph  McWilliams.  It  was  also  decreed 
that  the  above-named  defendants  and  the 
American  Stove  Company  pay  over  to  the 
said  complainants  the  sum  of  98,450,  be- 
ing the  93,000  paid  for  said  stock,  with  tbe 
Interest  thereon,  and  that  in  default  of 
such  payment  execution  do  issue  for  the 
same. 

We  have  examined  tbe  proofs,  and  find 
the  main  allegations  of  the  complainants' 
bill  sustained ;  and  the  decree  of  the  cir- 
cuit court  for  Wayne  county  in  chancery 
will  stand  affirmed.  It  is  objected  tbat 
the  testimony  shows  tbat  complainants 
Sherman  and  Harms  did  not  purchase 
this  stock  as  copartners,  but  each  for  him- 
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BeU,  and  that  therefore  the  bill  ongbt  to 
be.  dlgmiBsed.  While  It  may  be  that  It 
was  not  iDtende<l  that  tbe  stock  pur- 
chased was  ti/  be  taken  in  copartnership 
by  the  complainants,  or  that  each  should 
share  equally  In  'tbe  wages  of  the  other  in 
the  work  they  were  to  perform  for  the  cor- 
poration, the  tact  remains  that  the  stock 
w€us  purchased  at  tbe  same  time,^nd  un- 
der one  and  the  same  arrangement,  and 
the  money  was  drawn  out  of  tbe  old  co- 
partnership between  Ibem,  and  paid  vlrt- 
naily  in  one  sum.  without  any  division, 
tor  the  stock.  8berman  did  most  of  tbe 
negotiating  for  tbe  stock,  acting  for  both 
of  them,  and  the  buying  of  the  stock  and 
paying  tor  It  was  done  by  th^n  jointly, 
as  ajointtransaction.  They  acted  Jointly 
from  tbe  beginning  until  tbeend  ;  demand- 
ing the  money  back,  and  tendering  their 
stock  to  the  corporation,  together,  and  as 
one.  Tbe  false  rejrreseutatlons  upon 
which  they  acted  and  relied  in  the  pur- 
chase of  the  stock  were  made  to  them 
Jointly,  or  to  SherQian  while  he  was  act- 
ing tor  both  of  them.  There  is  not  a  sin- 
gle tbing  in  the  whole  transaction  apply- 
ing to  or  aflecting  one  which  does  not  al- 
so apply  to  and  alTect  the  other.  The  case 
of  one  is  the  case  of  both,  and  the  relief 
asked  is  common  and  identical.  We  can 
see  no  good  mason  why  tbe  complainants 
cannot  apply  Jointly  for  relief,  or  why  the 
relief  should  not  be  granted  them  Jointly. 
It  is  also  contended  that  the  complain- 
ants have  a  full  and  adequate  remedy  at 
law.  The  bill  and  the  proofs,  in  our  opin- 
ion, make  a  case  for  tbe  interposition  of  a 
court  of  equity.  The  complainants  are 
entitled  to  have  tbe  contract  whereby 
they  liecame  stockholders  of  tbe  corpora- 
tion set  aside  and  annulled  for  fraud; 
and,  under  the  circumstances  of  the  case, 
tbe  remedy  by  Injunction  sought  by  the 
bill  was  necessary.  In  order  to  bold  and 
preserve  their  rights  in  tbe  premises  until 
a  final  decree  could  be  obtained.  The  de- 
cree is  affirmed,  with  costs.  The  other 
JusticcH  concorred. 


Babber  t.  Howd. 

(Supreme  Court  <tf  MUshigan.    April  17, 1801.) 

OABNiasiimT  —  Patkent  ikto  Copbt  —  Bst.k  >m 
or  Oaanibheb. 

I.  How.  St.  MIclt.  I  8087,  provides  that  a 
gamiahee  may  pay  to  the  justice  before  whom 
ezaminatioii  ia  bad  the  amoont  owed  by  him,  and 
thereupon  auch  joattce  ahall  execute  and  deliver 
to  him  a  diachaive.  Held,  that  payment  under 
the  Justice's  order  directly  to  plaintiff,  who  In 
torn  sstisaes  the  judgment  on  tbe  docket,  iapre- 
■amed  to  have  been  made  In  the  presence  oi  the 
Justice,  and  with  hia  consent,  and  is  therefore  a 
BtdBoient  oompUanoe  with  the  atatnte. 

3.  Where  one,  after  being  sommimed  aa  gar- 
nishee, fails  to  answer  for  more  than  two  months 
on  account  of  sldmess,  and  then  makes  aflidavit 
that  he  "Is  indebted"  to  the  prinoipsl  defendant, 
the  fact  that  he  pays  the  money  into  court  is  a 
sufficient  admission  titat  the  indebtedness  existed 
at  the  time  of  service,  and  he  is  not  liable  to  an- 
other action  by  the  principal  defendant. 

Error  to  circuit  court,  Saginaw  county ; 
John  a.  Edget,  Judge. 

F.  L.  Eatoa.tor  appellant.  O.  K.  Qrout, 
tor  appellee. 


McGkath,  J.  This  Is  asBumpalt  com- 
menced before  a  justice.  Plain tlR  declared 
orally  on  the  common  counts,  filing  a  bill 
of  particulars  for  medical  and  surgical 
services  and  appliances,  furnished  in  Octo- 
ber and  November,  1^,  amounting  to 
f  125.  Defendant,  after  commencement  of 
suit,  paid  Into  tbe  court  tbe  amount  of 
plaintiff's  claim  and  costs,  except  f  50,  an^ 
as  to  that  amount  he  pleaded  tbe  general 
issue,  and  in  abatement  payment  under 
gamlsbee  proceedinus.  Plaintiff  recovered 
before  the  justice,  and  defendant  appealed 
to  the  ciituit,  where  plaintiff  again  recov- 
ered. In  April,  1887,  one  Barr  sued  and 
recovered  judgment  in  justice  court  against 
plaiutiff,  Oliver  P.  Barber,  tor  $89.75.  On 
December  "i,  18|P,  Barr  commenced  a  suit 
in  garnishment  against  defendant,  Delos 
U.  Howd,  Betting  forth  in  his  aifldavit 
that  there  was  dueupon  the  judgment  tbe 
sum  ot  $60.  Owing  to  sickness,  Howd  did 
not  answer  until  February  5,  18iM), .the 
matter  being  adjourned  from  time  to  time 
until  that  date.  On  February  6,  1890, 
Howd  sent  to  the  justice  an  affidavit,  in 
wbich  he  says  that  "be  is  Justly  indebted 
to  Dr.  Oliver  P.  Barber,  of  Saginaw, 
Mich.,  to  tbe  amount  ot  fifty  dollars  or 
over,  for  services  rendered. "  On  February 
11, 1890,  the  Justice  gave  to  Barr  a  state- 
ment in  writing  in  words  following:  "To 
Delos  Howd,  Freeland.  John  Barr  vs. 
Delos  Howd,  Garnishee.  By  paying  $50 
to  Mr.  John  Barr,  the  garnishee,  defend- 
ant is  hereby  discharged  from  further  lia- 
bilities, and  the  Judgment  against  Oliver 
Barber,  principal  defendant,  is  discharged. 
Otto  Stemplb,  Justice  ot  the  Peace. "  On 
February  19, 1890,  tbe  following  entry  was 
made  npon  the  Justice's  docket  in  the  suit 
of  John  Barr  v.  Oliver  P.  Bart>er,  vit. : 
"Febrnary  19,  1890.  Beceived  of  Delos 
Howd,  gamlsbee  defendant,  the  sum  of 
$50,  being  payment  in  full  ot  damages  and 
costs  in  garnishee  proceedings;  and  the 
within  Judgment  Is  discharged.  John 
Barr."  The  case  was  tried  before  the 
court,  who  found  the  facts,  and  states  his 
conclusions  ot  law  as  follows :  (1)  That 
the  defendant's  affidavit  in  tbe  gamisbee 
proceedings  disclosed  an  indebtedness  due 
at  tbe  tjme  ot  making  the  affidavit,  but 
did  not  even  by  inference  indicate  that  the 
indebtedness  was  due  at  the  time  of  tbe 
service  of  tbe  gammons,  and  was  therefore 
fatal  to  tbe  subsequent  proceedings;  and 
(2)  that  the  payment  to  the  plaintiff  at 
the  suggestion  ot  tbe  Justice  was  not  in 
compliance  with  tbe  statute.  At  the  time 
tbe  original  iadebtedness  from  defendant 
to  plaintiff  arose.  Barber  was  indebted  to 
John  Barr  npon  a  Judgment,  and  at  the 
time  the  garnishee  proceedings  were  insti- 
tnted  by  Barr  against  Howd,  Howd  was 
indebted  to  Barber;  and  in  the  course  of 
the  garnishee  proceedings  Howd  paid  over 
the  amount  which  is  here  sued  for  on  ac- 
coimt  ot  Barber,  and  in  cancellation  of  the 
Judgment  against  Barber,  and  Barber  here 
seeks  to  compel  Howd  to  pay  the  same 
sum  a  second-time. 

How.  St.  §  8037,  provides  "that  upon 
closlngthe  examination  the  garnisheemay 
pay  to  the  justice  all  money  then  due  and 
owing  by  him  to  the  defendant,  and  there 
npon  such  Justice  shall  execute  and  deliver 
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to  KarnlBhee  a  release  and  diacha'rge  for 
tbe  amount  paid. "  No  question  is  raised 
as  to  tbe  validity  of  the  Judgment  against 
Barber,  or  ot  the  proceedings  by  which  the 
justice  obtained  jurisdiction  of  Hovrd  In 
the  garnishee  suit.  Under  the  statute,  the 
service  of  summons  upon  Howd  was  the 
commencement  of  suit  against  him  to  re- 
cover HDd  apply  to  tbe  extlngnishment  of 
Barber's  debt  to  Barr  tbe  amount  then 
due  by  Howd  to  Barber,  and  from  tbe 
time  of  such  service  the  statute  made 
Howd  liable  to  Barr  for' that  amount. 
Howd  discloses  aud  admits  that  he  "is  In- 
debted" to  Barber.  He  was  entitled  to 
put  his  own  construction  upon  tbls  ad- 
mission of  Indebtedness,  which  he  did  by 
payment  over  of  tbe  amVunt  he  admitted 
to  be  due.  It  would  be  a  gross  injustice 
now  to  put  such  a  construction  upon  the 
disclosure  In  tbe  abstract  as  would  com* 
pel  Howd  to  again  pay  over  the  amount. 
It  clearly  appears  by  the  bill  of  particulars 
filed  by  Barber  In  bis  suit  against  Howd 
that  the  amount  admitted  to  be  due  was 
due  at  the  time  of  tbe  service  of  writ  of  gar- 
nishment upon  Howd.  The  disclosure  was 
not  conclusive,  either  upon  Howd  or  Barr. 
In  Lorman  v.  Insurance  Co.,  S3  Mich.  65,  a 
further  disclosure  was  filed,  and  a  default 
taken,  because  of  the  insufficiency  of  the 
first  disclosure,  was  set  aside.  In  May- 
nards  v.  Cornwell,  S  Mich.  S14,  It  was  said 
that  "there  maybe  such  a  disclosure  by 
tbe  garnishee  as  will  render  a  further  in- 
quiry necessary,  and  an  adjudication  to 
determine  tbe  liability  of  the  garnishee." 
In  Newell  v.  Blalr,  7  Mich.  103, It  was  held 
that  while  plaintiff  could  not  contradict 
the  disclosure  he  might  examine  the  gar- 
nishee anew  In  tbe  circuit  court  for  the 
purpose  of  a  more  full  discovery,  and 
might  appeal  to  the  circuit  court  for  the 
very  purpose  of  such  further  examination 
and  discovery.  There  is  no  good  reason 
in  a  case  commenced  In  justice  court  by 
sammons,  where  the  garnishee  defendant 
submits  a  written  disclosure,  that  the 
plaintiff  might  not  Insist,  even  in  the  jus- 
tice court,  upon  a  further  examination,  or 
upon  a  second  summons  and  further  In- 
quiry, not  for  the  purpose  of  contradicting 
tbe  disclosure,  but  In  order  that  any  am- 
biguity therein  might  be  explained;  and, 
bad  the  court  refused  judgment,  plaintiff 
would  have  had  tbe  right  of  appeal,  and, 
upon  appeal,  to  a  further  examination. 
In  Spears  v.  Chapman  and  S|>ears  v.SlIey, 
43  Mich.  641,  6  N.  W.  Rep.  1038;  Welrich  v. 
Scribner,  44  Mich.  78,  «  N.  W.  Rep.  91; 
Townsend  V.  Judge,  39  Mlc*.  407;  Hackley 
V.  Kanltc.  Id.  398;  Walker  v.  HailwayCo., 
49  Mich.  446,  18  N.  W.  Rep.  812,— the  par- 
ties rested  npon  disclosures  which  were 
insufflcient  to  create  a  liability.  Nor  \a 
the  garnishee  defendant  concluded  by  the 
disclosure.  It  has  frequently  been  held 
that  he  might  amend  bis  disclosure  to 
protect  himself,  and  can  it  be  said  that  he 
has  not  the  right  to  amend  it  in  accord- 
ance with  the  facts  in  furtherance  of  the 
purpose  of  the  statute?  To  deny  him  tbls 
right  would  be  to  encourage  concnalmeut, 
rather  than  disclosure.  Or  If  the  plaintiff 
had  the  right  to  a  further  disclosure,  or 
to  further  Inquiry,  or  to  an  appeal,  and 
further  examination,  had   not  tbe  gar- 


nishee defendant  an  undoubted  right  to 
waive  further  annoyance,  litigation,,  ex- 
pense, and  possible  costs  by  payment  over 
of  the  amount?  In  Wellover  v.  Soule,  30 
Mich.  4iil,  it  was  held  that  the  error  of  the 
justice  in  making  a  garnishee  summons  re- 
turnable April  10th  instead  of  May  lOtb 
was  cured  by  tbe  appearance  and  answer 
of  themmlshee  defendant  on  tbe  day  in- 
tended; In  BIgalow  v.  Barre,  Id.  1,  it  was 
held,  where  the  garnishee  defendant,  after 
judgment  against  the  principal  defendant 
and  on  tho  return-day  of  the  garnishee 
summons,  appears  and  subscribes  on  the 
docket  a  statement  that  he  Is  Indebted  In 
a  specific  sum,  and  authorizes  an  entry  of 
judgment  against  blm,  tbe  judgment  was 
held  valid,  notwltbstandlng  the  absence 
of  declaration,  second  process,  and  proofs. 
In  Hebel  v.  Insurance  Co.,  33  Mich.  400-402, 
the  court  say:  "There  Is  no  question  of 
the  right  of  one  prosecuted  as  garnishee 
to  make  admissions  and  waivers  without 
endangering  bis  protection,  lie  need  not 
wait  to  be  led  by  that'  shoulder  Into  court. 
He  need  not  wage  battle  at  every  step. ' 
In  Strong  v.  Hollon.  39  Mich.  411,  it  was 
beld  that  costs  might  be  awarded  against 
the  garnishee  defendant  who  has  unsnc- 
eessfuliy  contested  his  liability.  The  gar- 
nishee defendant  having  tbe  right  to  cor- 
rect his  own  disclosure,  or  to  explain  It 
after  issue  joined  thereon,  he  had  the  right 
to  acknowledge  bis  Indebtedness  and  lia- 
bility under  the  writ  by  paying  over  the 
money;  and  the  plaintiff  having  tbe  right 
to  a  further  examination  or  an  explana- 
tion after  issue  joined,  or  to  an  examina- 
tion anew  upon  appeal,  the  garnishee  de- 
fendant had  tbe  right  for  his  own  protec- 
tion against  cost  aud  expense  ti»  waive 
such  further  or  other  examination.  We 
think  the  court  erred  also  In  holding  that 
the  payment  of  tbe  amount  admitted  to 
be  due  by  Howd  to  Barr  was  not  such  a 
complldnce  with  the  statute  as  would  pro- 
tect Ho«vd.  Tbe  object  of  the  statute  per- 
mitting tbe  payment  into  court  Is  to  ter- 
minate controversy,  to  release  the  gar- 
nishee defendant,  and  to  apply  the  sum 
paid  to  the  liquidation  of  the  Indebtedness 
by  tbe  principal  defendant.  The  only  dis- 
position to  be  made  of  tbe  sum  paid  in  Is 
the  payment  over  of  the  same  to  the  plain- 
tiff in  that  proceeding.  Notwithstanding 
tbe  Issuance  by  the  Justice  of  the  order  to 
Howd,  in  view  of  the  docket  entry  of  tbe 
justice  It  must  b«  presumed  that  Howd 
paid  tt)e  money  over  to  Barr  in  the  pres- 
ence and  with  the  consent  of  the  justice. 
Howd  was  thereupon  released,  and  the 
Judgment  against  Barber  discharged. 
This  was  a  substantial  compliance  with 
the  statute.  The  judgment  Is  therefore  re- 
versed, and  judgment  entered  here  for  tbe 
defendant,  with  costs  of  all  the  courts. 


Champi.in,  C.  J.,  did  not  sit. 
justices  concurred. 


The  other 


BiTELT  V.  BlTELT. 

(Supreme  Court  of  MUsMga/n.   April  17, 1881.) 

asmikistratob  —  action  bt  hxir  —  evmbncb— 
Vbrdict. 
1.  Where  land  of  an  estate  has  been  conveyed 
by  the  heirs  to  the  administrator,  parol  evidenca 
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Is  admiaMble  to  show  that  it  was  conveyed  to 
■him  in  truat  to  sell  and  divide  the  proceeds 
among  the  heirs.  , 

2.  In  an  action  by  an  heir  aganst  such  admin- 
atrator'a  estate  for  her  share  it  is  proper  to  leave 
to  the  ]ury  the  onestiona  as  to  hotr  much  the  ad- 
ministrator received  for  the  land,  what  disburse- 
ments he  made,  (no  account  ever  having  been 
filed,)  and  nbat  is  plaintiS's shared  the  balance, 
Uany. 

8.  Bat  a  verdict  for  plaintiff  for  at;  certain 
sam,  with  nothing  to  show  how  much  the  admin- 
Sstator  received  or  disbursed,  or  what  items  of 
plaintiff's  claim  were  allowed,  ia  eorroueous,  and 
will  be  sat  aside. 

Error  to  circuit  court,  Van  Bnren  coun- 
ty :  Oeorqb  M.  Buck,  Jodse. 

George  E.  Brst&  and  Edward  Bacon,  tor 
appellant.  Lester  A.  Tabor  and  E.'R  Aa- 
aable,  (or  appellee. 

Long,  J.  Joseph  Lh  BItely,  the  claim- 
ant's father,  died  intestate,  July  2S,  185K, 
in  Van  Buren  county,  this  state.  He  left 
surviving  hlni  bis  widow,  Lorilla  Bitely, 
and  five  children,  bis  only  heirs  at  law,  to- 
wit:  Nathan  H.  Bitely,  EuRene  Bitely, 
Martha  Bitely,  now  by  marriage  Martha 
Morris,  Mary  E.  Bitely,  and  Josephine 
Bitely.  Letters  or  admlntstratioa  were 
duly  issued  Nuvember  4.  1858,  to  iiorllla 
Bitely,  the  widow,  and  the  son  Nathan 
H.  Bitely.  The  son  Nathan  U.!  Bitely 
alone  qualified  as  such  administrator. 
In  January,  1859.  Nathan  H.  Bitely  pro- 
pared  an  inventory  of  the  estate,  and  pre- 
sented It  to  the  probate  court.  It  shows 
that  the  estate  consisted  principally  of 
real  estate  and  notes  and  mortgages. 
The  real  estate  consisted  of  a  home- 
stead in  Paw  Paw,  the  undivided  one- 
third  in  certain  village  lots  there,  and  cer- 
tain descriptions  ot  tax  lands  in  that  coun- 
ty. From  the  time  ot  this  inventory  till  the 
death  ot  Nathan  H.  Bitely,  March  18, 1884, 
there  were  no  proceedings  whatever  in  pro- 
bate court  relative  to  the  matters  of  the 
estate.  The  adminUtrator  made  no  re- 
port, bnt  it  appears  that  there  were  no 
debts  against  the  estate.  October  1, 1859, 
Martha  Morris,  Eugene  Bitely,  Mary  £. 
Bitely,  and  the  widow,  Lorilla  Bitely.  ex- 
ecuted and  delivered  to  Nathan  H.  Bitely 
a  warranty  deed  ot  all  the  lands  describe 
in  the  Inventory  as  tax'  lands,  for  the  con- 
sideration, named  In  the  deed,  ot  one  dol- 
lar. Josephine  was.  then  under  age,  and 
did  not  sign  this  deed.  In  1860,  Nathan 
H.  Bitely,  as  guardian  ol  Josephine.  prt»- 
sented  a  petition  to  the  probate  court  (or 
license  to  sell  the  interest  o(  Josfphihe  in 
all  these  lands.  A  license  to  sell  was 
granted,  but  no  further  proceedings  were 
taken  thereunder.  Eugene  Bitely  died  In- 
testate In  1873,  leaving  a  widow  and  three 
children.  Lorilla  Bitely  died  in  1882.  Na- 
than H.  Bitely,  at  his  death  lelta  widow, a 
9on,  Frederick  N.  Bitely,  and  three  daugh- 
ters. Fred  Is  the  administrator  ot  the  estate 
of  his  father,  and  defendant  in  this  pro- 
ceeding. After  the  death  ot  Nathan  H. 
Bitely,  one  John  W.  Fee  was  appointed 
administrator  de  bonta  nan  ot  the  estate 
of  Joseph  L.  Bitely,  deceased,  and  pre- 
sented a  claim  as  such  administrator  in 
the  probate  court  against  the  estate  of 
Nathan  H.  Bitely,  deceased.  This  claim 
was  allowed,  but  subsequently  set  aside 


on  appeal  to  the  circuit  court  on  th« 
ground  that  each  heir  must  present 
separate  claims,  and  that  such  claims 
cannot  be  prosecuted  in  the  name  of 
the  administrator  de  bonla  non  ot 
the  estate  o(  Joseph  L.  Bitely  for  the 
heirs.  Nothing  (urther  was  done  by  the 
administrator.  In  September,  li<88,  Mar.^ 
£.  Bitely  and  Josephine  Bitely  presented 
and  flled  In  the  probate  court  their  Joint 
petition  against  the  estate  of  Nathan  H. 
Bitely,  deceased,  (or  the  opening  of  the  es- 
tate, and  allowance  of  their  claims.  This 
petition  came  on  to  be  heard,  and  the 
prayer  of  the  petitioners  waagranted.  The 
claim  of  Mary  E.  Bitely  was  allowed  at 
the  sum  of  f533.68.  From  this  allowance 
the  administrator,  Fred  H.  Bitely,  ap- 
pealed to  the  circuit  court  for  Van  Buren* 
county,  where  the  claim  was  heard  before 
a  Jury,  and  allowed  at  the  sum  ot  fSOO. 
From  this  proceeding  the  admlniatator 
aptieaU  to  this  court.  The  theory  of  the 
claimant  on  the  trial  was  that  Nathan  H. 
Bitely  took  the  deed  of  October  1,1859. 
from  the  parties  as  trustee  lor  the  gran- 
tors, and  was  to  sell  and  dispose  of  the 
same  for  their  benefit,  and  to  -account  (or 
such  proceeds  as  administrator  of  the ^- 
tate  of  his  (uther.  Joseph  L.  Bitely.  That 
largo  sums  o[  money  came  into  bis  hands 
as  such  administrator  from  this  and 
other  sources,  tor  which  he  has  never  ac- 
counted, and  theshare  belonging  to  claim- 
ant amounted  to  several  hundred  dollars. 
A  large  amount  of  testimony  was  taken 
on  the  trial,  and  a  great  amount  ot  docu- 
mentary evidence  ottered  and  received, 
showing  or  tending  to  show  the  situation 
ot  the  estate  ot  Joseph  L.  Bitely,  and  the 
amount  and  value  thereof,  and  the  sums 
of  money  coming  Into  the  hands  ot  Nathan 
H.  Bitely  as  such  administrator,  and  of 
his  dealings  with  the  property  of  the  es- 
tate. The  evidence  tends  strongly  to 
show  that  Nathan  H.  Bitely  took  the 
deed  of  October  1, 1859,  tor  the  purpose  of 
selling  and  disposing  of  the  lands  (or  the 
benefite{  the  estate,  and  to  account  to  the 
heirs  for  the  proceeds.  Mrs.  Morris  testi- 
fied that  Nathan  stated  that  it  would  be 
the  better  way  to  place  it  In  his  hands  In 
trust.  That  he  would  hold  the  mort- 
gages, money,  and  notes  ot  his  father's  es- 
tate In  his  bands  to  pay  the  taxes  on  these 
lands;  and, as  Josle  was  a  minor,  it  could 
be  better  adjusted  In  that  way,  and  he 
dUpose  of  them,  and  divide  the  money 
with  the  heirs,  and  he  being  administra- 
tor the  deed  was  made  out  to  him.  The 
court  charged  the  jury  upon  this  branch 
of  the  case  as  foMows:  "If  you  find  that 
he  did  not  sell  any  ot  these  lauds  as  ad| 
mlnlstrator,  then,  of  course,  as  I  have  a' 
ready  Indicated  to  yon,  there  nan  be  no 
claim  ot  the  estate  (or  them.  If  you  find 
that  what  he  pretended  to  sell  was  only 
his  own  interest  in  the  lands  as  one  ot  the 
heirs,  then  this  claimant  conld  have  no 
clalin  tor  them.  If.  however,  he  assumed 
to  sell  any  other  title  to  this  land,  and 
conveyed  the  estate's  Interest  In  theiu. 
and  took  the  money  for  It,  then  he  would 
be  chargeable  tor  It. "  There  Is  no  error  In 
admitting  the  testimony  showing  the  ex- 
ecutlon  and  delivery  ot  the  deed,  the  pur- 
poses  tor  which  it  waa  executed  and  de> 
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lirered,  and  of  the  sale  made  by  the  ad- 
ministrator. Tbe  court  was  correct  In  Its 
chargre,  holding  tbat  onder  the  circum- 
stances stated  the  administrator  toolc  the 
deed  as  trustee  for  the  heirs  of  the  etitate, 
and  tbat  his  estate  must  account  tor  the 
proceeds  of  the  sales  of  these  lands.  Parol 
evidence  was  properly  admitted  showing 
what  sales  had  been  made,  and  the  sums 
realised  from  such  sales. 

The  errors  relied  upon  are  stated  in  the 
brief  of  counsel  as  follows :  "(1)  Thecir^ 
cult  judge  erred  In  turning  over  to  the 
Jnry,  as  he  did,  the  entire  accounting.  (2) 
Neither  the  verdict  nor  the  Judgment 
shows  what  items  were  allowed,  or  what 
Items  were  disallowed ;  nor  what  balance, 
if  any.  existed  In  any  aceuuntins  between 
'Nathan  H.  Bitely  and  bis  father's  estate, 
or  between  him  and  Mary  E.  Bltley.  (8) 
The  verdict,  according  to  its  terms,  .is 
based  on  pure  fiction,  and  evidently  repre- 
sents no  tnie  balance  on  any  acconnting, 
bnt  is  an  arbitrary  asseSHroent  in  favor 
of  the  claimant.  (4)  There  is  no  balance 
in  favor  of  Mary  E.  Bitely  under  any  writ- 
ten statement  of  claim  filed  on  ber  bebaU 
and  appearing  In  the  record.  (5)  The  cir- 
cuit Judge  erred  in  admittitig  parul  evi- 
dence, as  he  did,  notwithstanding  objec- 
tions, and  in  instructing  the  Jury  that  all 
such  evidence  was  legal.  (6)  The  circuit 
Judge  erred  in  instructing  the  Jnry  tbat 
they  might  bold  Na  than  H.  Bitely  account- 
able for  the  proceeds  of  sales  of  separate 
parcels  of  land  described  in  the  so^alled 
'trust-deed,'  although  Nathan H.  Bitely 
never  charged  himself  with  such  proceeds, 
nor  after  such  sales  agreed  to  bold  the 
same  for  any  other  person  or  persons.  (7) 
The  circuit  Judge  erred  in  instrncting  tbe 
Jury,  as  be  did,  that  they  might  lawfully 
find  Nathan  H.  Bitely  accountable  for  sell- 
ing Mary  E.  Bitely's  land  when  no  convey- 
ance of  his  affected  her  title,  and  it  did  not 
appear  tbat  she  had  sustained  any  loss  or 
damage  by  any  conveyance  be  made.  (8) 
The  ch-cnlt  Judge  erred  in  Instructing  the 
Jnry,  as  he  did.  tbat  tbey  might  lawfully 
hold  Nathan  H.  Bitely  accountable  for  sale 
ot  northern  land,  as  administrator,  when 
there  was  no  legal  evidence  in  tbe  case 
tending  tu  show  that  he  ever  made  any 
such  sale  as  administrator.  (9)  Tbe  cir- 
cuit judge  erred  in  deciding,  as  be  did,  and 
in  instructing  the  jury  that  the  claim  of 
Mary  E.  Bitely  was  unaffected  by  the  stat- 
ute of  frauds.  (10)  Tbecirunit  Judge  erred 
in  deciding,  as  he  did.  and  in  instructing 
the  jury  that  the  claim  of  Mary  E.  Bitely 
was  uuaffected  by  any  statute  of  limita- 
tions."  The  record  shows  that  the  court 
nubmltted  to  the  jnry  the  questions  of  fact 
Involved  in  the  case.  The  tbquiry  upon 
the  trial  was  limited  to  tbe  question: 
"First.  What  amountcameinto  thehands 
of  the  administrator  as  such  from  his 
father's  estate?"  To  show  this,  a  debit 
and  credit  account,  kept  by  Nathan  H. 
Bitely  with  the  estate,  was putin  evidence, 
and  submitted  to  tne  inspection  of  the 
Jury.  Evidence  was  also  given  showing 
sales  of  lands  and  moneys  arising  there- 
from. The  next  inquiry  was,  bow  much 
has  the  administrator  paid  out  of  the  es- 
tate? These  were  questions  of  fact,  and 
very  properly  left  to  the  jury  nnder  the  rul- 


ing of  this  court  in  Ward  r.  Tinktaam,  65 
Mich.  6»5.  32  N.  W.  Rep.  901.  This  case  is 
clt^  by  counsel  for  the  defendant  as  up- 
holding bis  first  proposition  tbat  thecourt 
was  in  error  in  turning  over  to  the  jury, 
as  he  did,  tbe  entire  acconnting.  Tbere 
Is  nothing  in  that  case  limiting  ttie  right 
of  tbe  court  to  have  tbe  assistance  of 
the  Jury  in  tbe  solution  of  all  questions  of 
tact  a:rlslng  In  the  case.  It  was  tbere 
said :  "  Their  findings  of  fact  are  not  con- 
clusive, but  advisory,  and  bear  a  close 
analogy  In  this  respect  to  Juries«alled  in 
chancery  cases."  These  lands,  as  well  as 
tbe  entire  estate,  came  into  the  hands  of 
Nathan  H.  Bitely  as  administrator,  to  be 
held  and  accounted  for  by  him  as  such. 
He  has,  as  it  clearly  appears,  never  made 
any  report  to  the  probate  cpurt  of  his 
doings  In  the  estate,  and  has  never  ac- 
counted with  Mary  E.  Bitely,  as  one  of 
the  heirs,  for  ber  share  of  the  estate.  The 
statute  of  limitations  would  not  bar  ber 
claim  under  such  circumstances.  It  was 
a  trust  fund,  and  came  into  bis  bands  as 
such.  The  second  assignment  of  error, 
however,  we  think  well  taken.  The  ver 
diet  rendered  and  entered  in  the  case  is  In 
tbe  ordinanr  form  of  verdict  in  an  action 
of  aasnmpaxt,  and  the  Judgment  follows  In 
the  same  form.  Tbe  verdict  does  not, 
therefore,  show  what  Items  of  tbe  claim- 
ant's account  were  allowed  or  disallowed. 
It  does  not  show  what  amount  came  Into 
the  hands  of  the  administrator  from  bis 
father's  estate,  or  what  amount  be  prop- 
erly paid  out.  There  was  nothing  in  the 
verdict  to  show  to  the  court  how  the 
jnry  arrived  at  the  conclusion  that  Mary 
E.  Bitely's  share  of  such  balance  amount- 
ed to  Just  $300.  In  this  class  of  cases  the 
Terdict  should  show  the  facts  found  by  the 
Jury,  tbat  the  court  may  know  upon  what 
they  base  their  conclusions  as  to  the 
amount  found  due  the  claimant.  It  is  im- 
possible for  us  upon  this  record  to  ascer- 
tain Just  what  amount  the  Jnry  found 
came  into  the  hands  of  the  administrator, 
and  bow  much  he  paid  out,  and  whether 
the  amount  the  Jury  found  due  the  claim- 
ant is  based  upon  the  facts  shown,  or  an 
arbitrary  amonnt  fixed  by  the  Jury  under 
all  the  evidence  submitted  to  them.  The 
record  of  the  verdfct  should  show  in  such 
cases  the  facts  found  by  tbe  jury,  so  that 
the  trial  court,  as  well  as  this  court  on 
appeal,  may  be  able  to  ascertain  whether 
the  facts  so  found  sustain  the  claim  made 
Tbe  verdict  and  Judgment,  for  tbls  reason, 
must  be  i-eversed,  and  the  cause  remanded 
to  the  court  below,  where  it  may  be  again 
heard.    Tbe  other  justices  concurred. 


Blancrard  v.  Moobs  et  aJ. 

(Svvreme  Court  of  MidMaan.   April  M,  1891. ) 

Witness— Hu8BAin>  and  Win— FaiDDCLBire  Co»- 

TET.VNCXB. 

1.  How.  Bt  Hicb.  t  7546,  provides  tikst  a  Iias- 
band  shall  not  be  ezamlnea  as  a  ?vitiiess  for  or 
against  his  wife  without  her  consent,  exoept, 
inter  alio,  where  the  wife  Is  party  to  a  sntt  in 
which  title  to  the  separate  property  of  the  hna- 
band  or  title  to  property  derived  tfaroo^rh  him  is 
the  subjeut-mattar  in  controversy  in  opposition 
to  the  claim  or  interest  of  the  wue.  Held,  l^at 
the  husband  cannot  testify  against  the  wife  In  an 
action  by  creditors  to  set  aside  an  alleged  fraud- 
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nlent  oonrejanoe  by  bim  to  her,  as  their  Inter- 
esta  are  Identical. 

a.  The  testimony  of  the  wife  Is  admJssibie, 
howerer,  to  show  the  bona  fide*  of  the  oonToy- 
anoe. 

8.  The  admissions  of  the  hiisbaad  alone  to 
third  persons  that  the  conveyance  was  rolontary 
cannot  affect  the  rights  of  the  wife,  his  grantee. 

Appeal  trnm  circuit  court,  Wayne  coun- 
ty, in  chancery. 

B.  T.  Prentis,  (A.  L.  Millard,  of  counsel,) 
for  appellant.  Cbarha  D.  Joalya,  for  ap- 
pellera. 

CBAMPU>t,^G.  J.  The  bill  of  complaint 
In  tbia  ca«|e  was  filed  April  18,  1885,  in  aid 
of  an  execution,  cbarglns  that  a  certain 
deed  from  Cyrua  F.  to  Caroline  A,  Moors. 
hlH  wife,  was  fraudulent  as  to  creditors  of 
Cyrus,  and  prayinx  that  it  be  set  asidf, 
etc.  This  deed  conveyed  the  property  de- 
scribed in  the  bill;  was  dated  Decemt>er  5, 
1882,  and  acltnowledsed  December  lltb, 
the  same  'year,  and  recorded  January  15, 
18S8,  in  Boole  51,  page  484,  in  the  Wayne 
county  register's  office,  and  was  expressed 
to  be  in  consideration  of  f  8,000.  Tbe  bill 
further  charges  that  prior  to  date  of  said 
deed  said  Cyrus  was  indebted  to  complain- 
ant in  a  large  amount,  for  which  a  suit 
was  pending  at  that  time,  and  that  after- 
wards, and  on  the  17tta  of  March.  1885, 
Judgment  was  duly  rendered  In  said  case 
in  favor  of  the  complainant  and  against 
said  Cyrus  for  the  8*  m  of  98.688.69:  that 
afterwards  execution  was  duly  issued  and 
levied  upon  the  propwty  described,  which 
is  alleged  to  be  the  property  ot  Cyrus,  and 
that  said  conveyance  was  voluntary,  and 
without  consideration,  and  was  made  for 
the  purpose  of  defrauding  his  creditors, 
and  complainant  in  particular,  and  ot  de- 
feating hts  claim.  Tnedetendaat  Cyrus  F. 
Moors  did  not  answer,  and  tbe  bill  was 
taken  as  confessed  against  him.  Caroline 
A.Moors  answered,  and  denied  that  Cyrus 
F.  was  ever  indebted  to  the  complainant, 
and  that  whatever  judgment  was  ob- 
tained against  said  Cyrus  F.  Moors  was 
gotten  by  bis  connivance  and  fraud,  and 
for  the  purpose  of  defrauding  her  out  of 
said  property.  That  said  deed  was  made 
for  the  purpose  of  part  payment  of  a  debt 
due  from  her  said  husband,  Cyrus  F. 
Moors, and  for  no  other  purpose;  and  she 
expressly  denied  that  it  was  made  (or'the 
purpose  ot  hindering  or  defrauding  any 
creditors  whomsoever.  That  when  the 
deed  was  made  said  Cyrus  represented 
that  hedldnot  owecomplainant anything 
whatever,  and  that  she  received  said  deed 
in  good  faith,  and  in  part  payment  of  the 
debt  which  said  Cyrus  owed  her.  That 
her  said  husband,  Gyrus,  had  been  for  a 
long  time  conspiring  with  tbe  complain- 
ant and'  others  to  defraud  her  out  of  her 
JuQt  rights  and  her  interest  in  said  prop- 
erty. That  she  had  occupied  said  prop- 
erty for  years  as  a  homcHtead,  and  that 
she  still  so  occupied  it.  That  she  has  no 
other  property  whatever;  and  that  she  is 
now  aged  and  infirm,  and  supports  her- 
self by  renting  rooms  and  keeping  board- 
ers, and  has  no  other  means  of  livelihood. 
The  testimony  introduced  on  behalf  ot  the 
roropiainant  In  the  tirst  instance  consist 
ed  ot  the  testimony  ot  witnesses  who 
sworn  to  admlHsions  made  by  the  defend- 


ant Cyrus  F.  Moors  to  the  effect  that  he 
had  conveyed  the  premises  in  question  to 
bis  wife  for  tbe  purpose  ot  defrauding  the 
complainant  in  this  suit,  and  preventing 
him  from  collecting  the  Judgment  afteiv 
wards  recovered  by  him  out  ot  the  prop, 
erty  ot  the  defendant  Cyrus  F.  Moors.  He 
also  introduced  the  Judgment  and  execu- 
tion issued  thereon  and  levied  upon  the 
property  in  question,  and  took  no  further 
testimony  until  after  that  ot  thedefendant 
Caroline  A.  Moors  had  been  introduced. 
The  testimony  on  the  part  ot  tbe  com- 
plainant was  begun  to  be  taken  in  1886. 
Mrs.  Moors,  the  defendant,  produced  her- 
Helt  as  a  witness  in  her  own  behalf,  and 
she  was  sworn,  and  testified  without  ob- 
jection from  her  husband  or  any  other 
person,  and  was  examined  and  cross-ex- 
amined at  great  iMigth  respecting  the  con- 
veyance of  the  property  to  her,  her  knowl- 
edge of  her  husband's  debts,  the  amount 
and  nature  of  ber  property  when  she  mar- 
ried the  defendant  Cyrus  F.  Moors,  and 
what  she  had  accumulated  and  spent 
since  that  time,  «ll  with  a  view  of  show- 
ing on  the  pail;  ot  the  defendant  Caroline 
A.  Moors  that  the  property  was  conveyed 
to  her  in  part  payment  of  an  actual  in- 
debtedness owing  to  ber  by  her  husband 
Cyrus  F.  Moors,  and  on  the  part  ot  the 
complainant's  solicitor  to  show  that  the 
conveyance  was  voluntary  and  fraudu- 
lent as  to  the  complainant  in  the  suit  as 
a  creditor  ot  Cyrus  F.  Moors.  After  tbe 
defendant  had  introduced  her  proof,  and 
ott  the  21st  day  of  November,  1887,  the 
complainant  called  Cymd  F.  Moors,  the 
husband  of  Caroline  A.  Moors,  as  a  wit- 
ness in  bis  behalf.  The  solicitor  for  tbe 
defendant  (!)aroIine  A.  Moors  objected  to 
his  being  sworn,  on  the  ground  that  he 
was  a  party  defendant,  and  that  his  tes- 
•timony  would  be  against  his  wife,  and 
thet«tore incompetent.  His  testimony  was 
taken  by  the  commlHSloner,  and  forms 
part  ot  tbe  testimony  In  this  case;  and 
the  first  question  to  be  determined  is 
wheljlier  this  testimony  id  competent,  and 
should  be  received  as  proof  in  the  case. 

It  is  claimed  on  behalf  ot  tbe  complain- 
ant by  his  solicitor  that  it  is  competent, 
and  ought  to  be  received,  for  the  reason 
that  there  isno  harmonious  feeling  bet  ween 
tbe  husband  and  the  wife,  but  that  their  In- 
terests are  the  same;  that,  so  fur  as  this 
record  shows,  tltelr  interests  are  identical. 
Whether  or  not  it  is  competent  testimony 
must  be  determined  Vy  the  language  of 
the  statute  on  the  subject.  Section  7646 
of  Howell's  Annotated  Statutes,  as 
amended  June  17, 1886,  (Sess.  Laws  1886, 
p.  288,)  reads  as  follows:  "A  husband 
shall  not  be  examined  as  a  witness  for  or 
against  his  wife  without  her  consent,  nor 
a  wife  tor  or  against  her  husband  without 
bis  consent,  except  in  cases  where  tbe 
cause  of  action  grows  out  of  a  personal 
wrong  or  injury  done  by  one  to  the  other, 
or  grows  out  of  the  refusal  or  neglect  to 
furnish  the  wife  or  children  with  suitable 
support  within  the  meaning  ot  act  num- 
ber one  hundred  and  Thirty-six  of  the  Ses- 
sion Laws  ot  eighteen  hunared  and  eighty- 
three,  and  except  in  cases  where  the  hus- 
band or  wife  shall  be  a  party  to  tbe  record 
in  a  suit,  action,  or  proceeding  woere  the 
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title  to  tbe  separate  property  of  the  bus- 
band  or  wife  BO  called  or  offered  &%  a  wit- 
ness, or  where  the  title  to  property  de- 
rived from,  through,  or  under  the  husband 
or  wife  ao  called  or  offered  as  a  witness, 
Btaall  be  the  subject-matter  in  controversy 
or  litigation  in  such  suit,  action,  or  pro- 
ceeding, In  opposition  to  the  claim  or  in- 
terest of  the  other  of  said  married  per- 
sons, who  Is  a  party  to  the  record  In  such 
suit,  action,  or  proceeding :  and  in  all  such 
cases  Boch  husband  or  wife  who  makes 
such  claim  or  title,  or  under  or  from 
whom  such  title  is  derived,  shall  be  as 
competent  t*  testify  in  relation  to  nald 
separate  property  and  the  title  thereto, 
without  the  consent  of  said  husband  or 
wife  who  la  a  party  to  the  record  in  such 
suit,  action,  or  prooeedlog,  as  iboogb 
such  marriage  relation  did  not  exist." 
We  think  the  statute  in  tliiscase  prohibits 
the  husband  from  being  examined  as  a 
witness  for  or  against  liia  wife  without 
her  consent.  It  is  conceded  that  the  com- 
plainant  introduced  the  husband  as  a 
witness  to  testify  agaivet  bis  wife,  and  it 
iB  said  in  the  briu  of  connsbl  that  his  tes- 
timony makes  out  a  complete  case  for  the 
complainant.  It  Is  therefore  a  case  where, 
agafaist  his  wife's  consent,  he  is  offered  as 
a  witneBS  in  a  cause  where  both  be  and 
hia  wife  are  parties  to  the  record  as  de- 
fendants, iu  wbieb  bis  wife'a  separate 
property  Is  concerned,  bat  in  which  bis  in- 
terest is  identical  with  hers,  and,  there- 
fore, there  being  no  conflict  between  them 
In  Interest,  he  does  not  come  within  the 
exception  in  the  statute,  Had  the  contest 
been  between  the  husband  and  wile  con- 
cerning their  separate  property,  or  be- 
tween the  wife  and  Bome  6tber  party 
claiming  tbroagh  or  under  tbe  husband, 
then  tbe  exception  la  the  statute  would 
permit  either  party  to  be  corapeteut  wit] 
neeses  as  against  the  other  without  thecon- 
sent  of  either.  We  think  the  case  of  Hub- 
bell  T.  Grant,  89  Mich.  641,  applies  to  this 
ease.  The  statute  was  also  explained  and 
commented  upon  in  tbe  case  uf  Hjint  ▼. 
Eaton,  65  Mich.  862.  21  N.  W.  Rep.  429. 
Tbat  was  a  controversy  between  the  Iras- 
band  and  wlfeas  to  certain  personal  prop- 
erty belonging  to  the  wife,  which  she  bad 
as^gned  to  Hunt;  and  for  reasons  stated 
In  that  opinion  we  held  that  wltliln  the 
statute  her  interests  were  not  identical 
with  his,  but  were  advente.  But  In  this 
caee  it  is  conceded  by  complainant's  solic- 
itor that  the  Interest  of  the  husband  and 
wife  in  this  suit  are  identical  with  respect 
to  this  property :  therefore  wu  lay  ou  t  of 
tbe  case  the  testimony  of  Cyrus  F.  Moors. 
The  complainant's  solicitor,  however,  in- 
sists that  if  his  testimony  was  not  compe- 
tent, neither  was  hers;  although  it  was 
taken  without  objection,  yet  it  was  taken 
without  bis  consent ;  and  if  the  huHband.'s 
testimony  is  stricken  out.  so  should  be 
bers  also.  My  brethren  are  of  the  opinion 
that  her  testimony  was  admissible.  The 
testimony  in  the  case  will  be  left  to  rest, 
on  the  part  of  the  complainant,  main- 
ly up<m  the  admission  of  Cyrus  F.  Moors 
made  to  certain  parties,  and  some  admis- 
irions  made  by  Mrs.  Moors,  and  testimony 
tending  to  show  that  she  had  knowledge 
of  tbe  pending  salt  by  Blancbard  against 


her  bosband,  coapled  with  the  fact  tbat 
the  conveyance  was  made  while  such  salt 
was  pending.  In  passing  upon  the  merits 
of  the  caseit  is  not  to  be  forgotten  that  the 
burden  of  provingfraud  rests  with  the  com- 
plainant in  the  suit.  He  must  introduce 
testimony,  and  show  such  a  combination 
of  fncts  and  circumstances  as  will  lead  an 
unbiased  mind  to  believe  tbat  a  fraod  has 
been  perpetrated.  The  admissions  of  Cy- 
rus F.  Moors  cannot  in  any  respect  affect 
the  rights  and  interests  of  his  grantee.  It 
would  be  a  hasardous  position  to  ansert 
that  a  grantor,  after  parting  with  hhf  In- 
terest in  tbe  property,  can*turn  around 
and  by  his  admission  defeat  tbe  title 
which  he  has  conveyed.  And,  aside  from 
these  admissions  of  Cyrus  F.  Moors,  there 
is  nothing  in  the  testimony  which  war- 
rants the  conclusion  that  tbis  conveyance 
was  either  voluntarily  made  or  was  exe- 
cuted for  the  purpose  of  defrauding  the 
complainant  of  his  debt.  On  the  contra- 
ry, tbe  teHtiroony  introduced  in  behalf  of 
the  defendant  tends  quite  strongly  to 
prove  that  the  conveyance  was  for  a  con- 
sideration which  was  good  in  law,  and 
there  is  an  absence  of  proof  tending  to 
convince  us  that  it  was  made  with  any 
Intention  of  defrauding  the  creditors  of 
Cyruii,F.  Moors.  BucU  being  the  conclu- 
sion reached  from  a  perusal  of  the  testi- 
mony not  rejected,  it  follows  that  the  de- 
cree of  the  court  belc^  should  be  affirmed, 
with  costs.    Tbe  other  justices  concurred. 


Newland  et  al.  v.  Bbillt,  Circuit  Judge. 

(Supreme  Couri  of  MiciMgan.    April  17,  UOL) 

aABinBHM»iT--J'nBi*Dicaioic— BasiDBMaB  o*  Pab- 

TIU. 

XTndes  How.  8t  Uich.  |  8087,  providinc 
lor  gamisliee  prooeedlnBS)  where  this  principal 
defendant  is  a  non-resident,  and  canpot  be 
reached  with  i>ersonal  process,  it  Is  no  ground 
for  dismissing  such  proceedings  that  the  piaintifr 
is  also  a  non -resident 

Application  for  ntaodammi. 
Bowen,  Douglas  et   Wbiilug,  for  relat- 
ors.   C.  K.  LatbHm,  for  respondent. 

Lono,  J.  On  December  16,  1R90,  Lewis 
Wright,  J.  Franklin  Wright,  and  Almon 
WrlKht.  copartners  as  Wright  Bros.,  all 
residents, of  Boston,  Masa.,  commenced 
an  action  In  assumpsit  in  the  Wayne  dr- 
calt  court,  this  state,  against  Bernard  Alt- 
man  and  Samu^  Altman,  both  residents 
Of  the  state  of  New  York,  as  principal  de- 
fendants. Thesuit  was  commenced  by  sum- 
mons returnable  January  6th  follow- 
ing. There  was  no  personal  service 
of  tbe  summons  on  the  principal  de- 
fendants In  this  state.  On  the  day  this 
summons  was  issued  an  affidavit  of  gar- 
nishment was  tiled  In  this  case,  and 
writ  of  garnishment  issued  directed  to  the 
relators,  all  ol  whom  reside  la  Detroit, 
Wayne  county,  this  state.  On  January 
6tb  a  motion  was  made  and  argued  before 
the  circuit  judge  to  dismiss  the  writ  of 
garnishment  on  the  ground  that  the  plain- 
tiffs and  defendants  in  the  principal  suit 
were  all  non-reaidents  of  the  state  of 
Michigan.  This  motion  was  denied.  Tills 
is  a  proceeding  for  awuadamua  to  com- 
pel the  circuit  judge  to  set  aside  the  order 
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and  to  dismlBB  the  writ  of  gamlBhinent. 
Hectiou  80B7,  How.  St.,  under  which  tbla 
pruceeding  is  Boagbt  to  be  enforced,  pro- 
vides as  foilowB :  "  U  the  plaintiff,  in  ad- 
dition to  the  allegationR  hereinbefore  re- 
quired to  be  contained  in  the  afUdavlt  tor 
the  writ  of  Karalnhment,  shall  set  forth  In 
such  affidavit  that  the  principal  defendant 
isa  Don-resident, or  a  forelKu  corporation, 
created  In  anyJurlBdiction,  [naming  it,]  the 
principal  writ,  [ordeclaratlon,]  and  affida- 
vit may  be  fUed  of  the  day  of  iaeue,  and 
the  writ  of  garnlahment  may  be  served 
as  In  ordinary  cases,  and  within  sixty 
days  after  such  service  the  plaintiff  shall 
cause  to  be  delivered  to  such  non-resident 
defendant,  or  to  the  president,  secretary, 
cashier,  or  treasurer  of  aach  foreign  cor- 
poration, residing  oat  of  this  state,  or 
Dpon  any  officer,  clerk,  or  agent  residing  or 
to  be  found  within  this  state,  a  true  copy 
of  the  principal  writ,  [or  declaration,]  affi- 
davit, and  writ  of  garnishoient,  with  r&> 
torn  of  service  thereon,  and  with  a  writ- 
ten or  printed  notice  attached,  signed  by 
the  plaintiff  or  his  attorney,  and  stating 
that  said  non-resident  defendant  or  for- 
eign corporation  is  notified  to  appear  and 
defend  within  thirty  days  after  such  serv- 
ice or  default  will  be  entered,  and  Judg- 
ment taken,  and  upon  filing  an  affidavit  of 
(inch  service  farther  proceedings  to  Judg- 
ment may  be  bad  as  In  ordinary  personal 
actions.  It  was  held  in  Moore  v.  Wayne 
Circait  Judge,  55  Micb.  84,  20  N.  W.  Kep. 
SOI.  that  the  courts  of  this  state  bad  Juris- 
diction under  this  provision  of  the  statute 
against  the  property  of  non-resident  de- 
fendants by  process  of  garnishment.  It 
was  there  said:  "It  Is  a  well-recognised 
principle  that  every  state  possesses  ex- 
clusive Jurisdiction  and  sovereignty  over 
persons  and  property  within  its  territory. 
and  it  may  make  laws  to  so bject  property 
sltanted  within  its  limits  owned  by  non- 
residents to  the  payment  of  claims  due  to 
its  own  dtisens  from  them.  Such  legisla- 
tion la  based  upon  the  necessity  of  the 
case,  and  the  injustice  which  would  result 
from  permitting  non-resident  debtors  to 
withdraw  their  property  or  assets  from 
the  Jurisdiction  of  thestate  as  a  legitimate 
exercise  of  its  authority  to  hold  and  ap- 
propriate the  property  of  such  debtors  to 
satisfy  the  claims  of  its  own  citizens. "  In 
that  case,  however,  the  plaintiff,  as  well 
as  the  garnishee  defendant,  were  both  res- 
idents of  the  8tate  of  Michigan.  No  case 
has  before  been  presented  to  this  court 
arising  under  this  statute  where  the  gar- 
nishee alone  is  a  resident  of  this  state  and 
the  parties  to  the  original  salt  both  resi- 
dents of  other  states.  Section  7547,  How. 
8t.  par.  2,  provider  that  all  suits  on  con- 
tract shonid  be  tried  in  the  county  where 
one  of  the  parties  reside.  This  statute 
has  reference  to  the  commencement  of  ac- 
tion In  the  several  courts  of  this  state.  In 
Cofrode  v.  Qartner.  (Mich.)  44  N.  W.  Rep. 
623,  thiscoart  compelled  by  mandamua  tbe 
Wayne  circuit  court  to  reinstate  that 
cause  on  the  calendar  and  to  proceed  to 
tbe  trial  thereof.  It  appeared  in  that  case 
that  the  parties  to  that  proceeding  were 
all  non-residents  of  this  state,  but  that 
tbey  had  consented  to  the  Jurisdiction  of 
the  court.  The  question  presented  here  is 
T.48N.w.no.9— -85 


whether  tbe  plaintiff)),  who  are  non-resi- 
dents of  the  state,  may  bring  their  action 
against  a  non-resident  defendant  and  pro- 
ceed to  Judgment  in  the  conrts  of  tills 
state  for  the  purpose  of  subjecting  credits 
in  tlie  hands  of  a  third  person  to  the  pay- 
ment of  such  debt,  though  no  personal 
service  Is  or  can  be  made  upon  tbe  princi- 
pal defendant  within  the  slate.  The  con- 
tract between  the  plaintiff  and  defendant 
is  not  one  to  be  performed  within  this 
state.  The  whole  purpose  of  this  pro- 
ceeding Is  the  bringing  the  defendant  with- 
in this  state,  and  to  adjudicate  between 
himself  and  his  creditor,  a  resident  of  the 
state  of  Massachusetts,  and  to  subject 
credits  in  the  hands  of  third  parties  to  the 
payment  of  such  Indebtedness.  Oai-nisb- 
ment  is  a  special  auxiliary  remedy  for  the 
more  effectual  recovery  of  debts.  Its  ob- 
ject is  to  enable  a  creditor  to  subject  the 
property,  effects,  and  credits  of  his  debt- 
ors in  the  hands  of  third  i>enion8  to  tbe 
payment  of  his  claim  by  means  of  a  deliv- 
ery or  payment  by  compulsion  of  law.  It 
la  not  instituted  for  the  purpose  of  the 
recovery  of  pruperty,  nor  the  enforcement 
of  a  lien  thereon.  Its  primary  object  is  to 
reach  tbe  ns  in  tbe  bands  of  third  persons, 
against  whom  there  is  no  foundation  for 
a  personal  claim  when  tbe  summons  is- 
sues. The  statute  provides  a  mode  of 
service  upon  the  principal  defendant,  who 
is  a  non-resident,  by  which  the  courts  of 
this  state  may  acquire  Jurisdiction.  Tbe 
court  must  have  Jurisdiction  of  tbe  parties 
to  the  principal  suit,  so  that,  as  between 
tbem,  a  valid  Judgment  could  be  rendered, 
a*  tbe  rights  between  these  parties  must 
be  adjudicated,  at  least  to  the  extent  of 
tbe  claim  made  against  the  garnishee,  be- 
fore the  court  could  enter  Judgment 
against  the  garnishee.  There  is  no  valid 
reason  why  tbe  conrts  of  this  state  may 
not  acquire  Jurisdiction  over  persons  and 
choses  in  action,  as  well  where  both  par- 
ties to  tbe  original  action  are  non-resi- 
dents of  tbe  state,  as  where  the  plaintiff  in 
the  original  suit  is  a  resident  of  tbe  state. 
The  plaintiff,  a  non-resident,  comes  into 
the  state,  and  submits  himself  to  the  Juris- 
diction. The  statute  points  out  tbe  mode 
of  procedure  to  acquire  jurisdiction  over 
the  defendant  in  tbe  principal  suit;  not 
for  tbe  purpose  of  rendering  a  personal 
Judgment  against  the  non-resident  defend- 
ant, but  to  subject  the  choses  in  action  in 
the  bands  of  tbe  tbird  party  to  the  pay- 
ment of  the  plaintiff's '  demand.  To  this 
extent  tbe  statute  confers  upon  the  court 
Jurisdiction  to  proceed.  Tbe  writ  of  man- 
d&m  d 5  m  ust  be  denied.  The  o  ther  J  ustlcea 
concurred. 


Wright  v.  Senn's  Estate. 
(Supreme  Count  of  laUsMoan.    April  17, 1891.) 

ObAIMB    ABAlJlaT  DlCBDEST'S   BSTATI — ^BYIDBNOI. 

Deceased  visited  his  married  daughter,  and 
lived  as  one  of  the  family  for  over  a  year.  Be- 
fore and  during  his  visit  he  let  his  daughter  and 
her  husband  hare  money,  which  was  never  paid 
bac'li.  He  furnished  a  great  deal  of  the  provis- 
ions for  the  family.  Nothing  was  said  during 
or  after  his  visit  about  paying  for  his  board,  and 
the  daughter  and  her  husband  (estifled  that  they 
did  not  intend  to  put  in  a  claim  until  a  note 
signed  with  Uie   daughter's   name  was    found 
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among  deceased'*  papers.  The  note  bore  date 
nine  months  after  deceased  fiiat  came  to  his 
daoghter'a  house,  and  proTlded  that  a  certain 
snm  therein  named  should  be  deducted  from  her 
interest  in  the  estate  after  his  death.  There  was 
also  a  claim  for  care  bestowed  by  the  daagbter 
on  the  father.  The  daughter  claimed  that  the 
note  was  not  signed  by  her.  Held  that,  whether 
or  not  the  note  was  genuine,  there  was  no  evi- 
dence to  go  to  a  ivay  in  support  of  the  claim 
against  the  estate. 

Error    to    circuit    coart,    lilvinfcston 

CODDty. 

RoIUd    B.   Peraoa,  for  appellant.    D. 
Shields,  (or  appellee. 

'  McOrath,  J.  John  Senn  died  at  Iosco 
in  April,  1888.  at  the  home  of  hie  daagbter 
Mrs.  Pelts.  It  appears  that  deceased  came 
from  Ohio,  in  March  or  April,  1881,  re- 
uiainod  with  bis  daughter  Mrs.  Pelts  nntil 
July  12th  of  the  same  year,  and  then  went 
to  visit  his  daughter  Mrs.  Lyman  Wright, 
at  Dexter,  where  be  remained  till  Novem- 
ber 1, 1882,  and  then  returned  to  the  home 
of  Mrs.  Pelts,  where  he  remained  till  the 
time  of  bis  death.  Lyman  Wright,  his 
son-in-law,  filed  a  claim  against  his  estate 
before  the  commissioners  for  board,  lodg- 
ing, washing,  and  care,  to  the  amount  of 
f845,  and  an  appeal  was  bad  to  the  circuit 
court.  On  the  trial  it  appeared  that  Senn 
was  7S!  years  of  age;  that  he  came  to 
claimant's  house  upon  a  visit,  and  pro- 
longed his  stay;  that  no  arrangements 
were  made  with  reference  to  the  length  of 
bis  stay,  or  for  his  board;  that  the  visit 
was  expected.  And  his  daughter  testifies 
that  "he  didn't  say  anything.  He  Just 
came  there.  Nothing  was  said.  He  lived 
there  right  along  as  one  of  the  family. 
Nothing  was  said  about  pay  between  me 
and  him."  Nothing  was  said  about  pay 
between  blm  and  her  husband  that  she 
ever  beard  of.  It  further  appears  that  be- 
fore Senn  came  to  live  at  Wright's  he  had 
let  them  have  some  money,  and  during 
bis  stay  there  he  had  at  one  time  let  Mr. 
Wright  have  9200.  At  another  time  he  let 
Mrs.  Wright  have  fOO,  at  another  f40,  and 
that  he  had  from  time  to  time  let  them 
have  other  moneys;  and  Mrs.  Wright  tes- 
tifies that  she  didn't  keep  any  track  of  the 
amount  of  these  other  moneys,  and  that 
at  times  when  she  offered  to  return  to  blm 
money  that  she  had  borrowed  he  refused 
to  take  it,  and  said  "he  meant  to  pay  his 
way  through.  He  didn't  mean  to  be  there 
on  me  for  nothing."  That  during  his  stay 
at  the  Wrights  he  frequently  bought 
groceries  and  meats  for  the  bouse,  and 
Mrs.  Wright  testifies  that  be  bought  half 
of  the  coQee,  half  of  the  corn-meal,  and 
one-third  of  the  flour  used  while  be  was 
there.  That  Wright  owned  a  number  of 
lots  adjoining  that  upon  which  bis  house 
stood,  which  he  evidently  cultivated,  for 
the  wife  testifies  that  the  father  worked  in 
the  garden.  That  none  of  the  moneys 
paid  by  the  father  to  Wright  or  Mrs. 
Wright  were  ever  paid  back.  There  is  no 
testimony  that  at  the  time  be  left  the 
Wrights,  or  that  at  any  time  subsequent- 
ly during  bis  life,  there  was  any  allusion 
by  the  Wrights  or  by  Senn  to  any  account 
or  accounting  between  them.  Indeed,  Mrs. 
Wrigbt  testifies  that  there  was  no  Inten- 


tion  to   make   any  charge   agalnat   bcr- 
father,  or  against  her  father's  estate,  ff>r 
board  or  washing  or  care  daring  bis  stay 
with  the  Wrights  an  til  the  discovery  sonae- 
time  after  bis  death  among  the  papers  of 
deceased  of  tbefollowlng:  "$200.  l,So8ln» 
Wright,  formerly  Senn,  promise   to  paj- 
to  her  father,  John  Senn,  the  sum  of  tw<K 
hundred  dollars.    The  father  Is  wllllag  t«^ 
let  this  sum  stand  where  It  now  is  as  leap 
as  he  lives.    After  his  death  I  promise  to- 
have  the  sum  deducted  from  my  interest 
In  the  estate.    Dated  April  1st,  1882.    Rosi- 
NA  Sbnn  Wriobt.  "    Mrs.  Wright  testlfieA^ 
before  the  commissioners  that  they  calco- 
lated  up  to  the  time  of  tbe  discovery  oC 
this  paper  that  her  father's  bill  was  folly- 
paid  ;  that  plaintiff  had  said  that  ha  pre- 
sented this  account  so  as  to  offset  tb«- 
f200  claim  mentioned  in  the  paper,  so  am- 
not  to  have  that  counted  against  Mrs, 
Wright.     It  further   appears   that   Mrs^ 
Wright  and  her  three  sisters,  after  her 
father's  deatb,  went  to  a  lawyer's  office,, 
and  there  madearrangements  tor  dividinf^- 
up   the  estate,    and    Mrs.   Wright   therv- 
stated  that  there  were'no  claims  against 
the  estate  anywhere.    Tbe  claimant  wa» 
sworn,  and  testified,  under  objection,  that: 
his  wife  told  him  that  her  father  meant  to- 
pay  his  way.    Tbe  facts  so  far  stated  ap- 
pear from  tbe  testimony  offered  on  bebaK 
of  claimant,  and  tbe  plaintiff's  claim  rest- 
ed solely  upon  bis  testimony  and  that  of' 
Mrs.  Wright.    Tbe  note,  a  copy  ol  wbid*- 
is  given  above,  was  produced,  and   Mrs. 
Wright  testified  that  she  did  not  sign  It.. 
and  knew  nothing  about  It,  and  claimant 
produced  a  witness  who  testified  that  MnL> 
Wright  had  dune  business  at  his  bank., 
and  that  tbe  signature,  as  well  as  tb» 
body  of  the  paper,  was  in  one  handwrit- 
ing, and  that  it  was  not  Mrs.  Wright'v- 
hand  writing.    The  defendant,  at  the  con- 
clusion of  the  testimony,  asked  thecoar^ 
to  instruct  the  Jury  ns  follows:  "It  ap- 
pears as  the  claimant's  case  that  John 
Senn,  the  deceased,  lived   with  claimant 
and  his  wife  for  a  length  of  time  as  one  c$ 
the  family ;  that  no  agreement  was  made- 
as  to  pay  further  than  that  Mr.  Senn  salA 
to  Mrs.  Wright  that  he  Intended  to  pay  bi» 
way.    It  further  appears  that  he  fumisheA 
more  or  less  food,  and  paid  claimant  aaA 
bis  wife  various  sums  of  money, — to  tba- 
claimant  over  f  200,  and  to  his  wife  over 
flOO.  the  exact  amount  being  unknown. 
It  further  appears  that  the  claimant  and' 
bis  wife  considered  the  claim  as  paid  and 
satisfied :  never  made  a  claim  against  Mr. 
Senn  in  bis  llfe-tlmp,  nor  considered  that  bv 
had  any  claim.    Under  these  facts  I charga- 
you  that  you  must  disallow  such  claim."' 
But  the  court  refused  to  so  Instruct  tb»- 
jury,  but  left  It  for  the  jnry  to  say  whether 
there  was  any  promise, express  or  implied, 
on  the  part  of  Senn,  or  any  expectation  of' 
payment  on  the  part  of  the  plaintiff,  and 
tbe  jury  found  a  verdict  for  f  141  in  favor- 
of  Wright.    Mrs.  Wright  testifies  that  her 
father   required   some   nursing,  but    nut 
much ;  that  It  was  but  a  day  or  two  tha^ 
she  took  care  of  him  In  bed ;  that  he  bad 
a  sore  eye  that  troubled  blm  about  two- 
months,  and  she  poulticed  it  at  night  when 
he  went  to  bed;  that  she  assisted  bin» 
Sunday  mornings  when  be  wanted  to  ac*- 
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to  cborch.  Other  days  beconld  dress  him- 
sell.  Sbesaye:  "I  tbiiik  It  was  worth  five 
dollars  a  week  to  board  him  and  (urnish 
the  room  and  take  care  of  him  during  the 
time  he  was  there."  The  only  witness 
sworn  lor  defendant,  Mrs.  Pelts,  said: 
"  II  my  father  famished  the  portion  of  the 
provisions  as  stated,  I  do  not  think  his 
board  woald  be  worth  more  than  fl.60 
per  week. "  The  court  instructed  the  jury 
that  they  must  allow  the  faOO  against 
plaintiff's  claim,  as  well  as  all  other  moneys 
paid  by  Senn.  The  Jury, however, allowed 
plaintiff  forthe  full  time  at  the  Ave  dollars 
per  week  rate,  without  reference  to  the 
contributions  of  proTislons,  and  credited 
the  estate  with  the  f  200  only,  entirely  Ik- 
norlnj?  the  admitted  payment  to  Mrs. 
Wright  of  the  f60,the  $40,  and  other  moneys 
of  which  she  kept  uo  account.  We  think 
the  court  erred  In  refusing  to  instruct  the 
Jary  as  requested  by  defendant.  The  court 
instracted  tbe  Jury  that  they  must  be  sat- 
isfled  that  tbe  plaintiff  expected  to  be  paid 
for  the  services,  board,  etc.,  but  there  was 
absolutely  no  testimony  to  go  to  the  Jury 
to  show  any  such  expectation.  On  the 
contrary,  the  testimony  did  show  that  no 
charge  or  claim  was  made  by  plaintiff  that 
there  waa  no  account  kept,  no  accounting 
had,  and  no  Intention  of  making  any  claim 
against  the  estate.  It  is  error  to  submit 
to  the  Jury  a  question  of  which  there  is  no 
evidence.  If  tbe  note  of  f  200  was  genuine, 
and  was  given  by  her  to  deceased  April  1, 
1882,  after  the  father  had  been  there  for 
nine  months,  it  tended  to  show  that  at 
tbat  time  no  claim  was  made  against  the 
father  for  board,  etc.,  and  that  there  was 
no  intention  to  make  such  claim.  If  the 
paper  was  not  genuine,  Mrs.  Wright's  de- 
fense to  It  was  absolute.  If  it  is  genuine, 
It  Is  a  proper  charge  against  her  portion 
of  the  estate,  and  an  heir  excutlng  such  a 
-paper  cannot  be  permitted  to  present  a 
claim  which  Is  entirely  inconsistent  with 
the  execution  of  such  an  instrument  to 
offset  it.  Again,  the  court  instrncted  the 
Jury  that  they  must  be  satisfied  that  there 
was  a  promise,  express  or  implied,  before 
they  could  find  a  verdict.  In  this  class  of 
easea  the  testimony  should  be  clear  and 
explicit,  and  should  not  depend  upon  more 
conjecture.  Mrs.  Wright  claims  that 
nothing  was  said  about  pay  between  the 
father  and  herself,  and  nothing  between 
her  father  and  her  husband;  that  It  was 
evidently  In  connection  with  these  par- 
cbases  of  provisions  by  the  father,  and  the 
repayment  of  these  small  loans  of  money 
by  tbe  daughter,  that  he  said,  "Keep  it, as 
I  am  not  here  for  nothing."  It  is  clear 
from  the  testimony  that  tbe  father  was 
generous,  and  intended  to  and  did  pay 
from  day  to  day  as  he  went  along,  and 
that  there  was  no  Intention  to  make  a 
charge  against  him.  Tbe  statement  that 
be  "wanted  a  good  living,  and  would  fur- 
nish it  for  himself;"  that  he  "meant  to 
pay  bis  way,"  and  "didn't  mean  to  be 
there  for  nothing, "—is  entirely  consistent 
with  what  be  actually  did.  This  class  of 
claims  should  not  be  encouraged  by  the 
courts.  Indeed,  It  Is  tbe  duty  of  courts  to 
protect  decedent  estates  from  them,  and 
to  require  some  substantial  proof  estab- 
lishing thorn  before  allowlngjuries  to  spec- 


ulate as  to  tbe  existence  of  tbe  contract 
necessary  to  support  them. 

One  of  the  items  for  which  the  claim  Is 
madeis  forcare  bestowed  by  Mrs.  Wright. 
Care  of  an  aged  and  Infirm  father  by  a 
daughter  is  usually  dictated  by  tbe  better 
instincts  of  a  common  humanity,  and  Is 
so  rarely  bestowed  upon  contract  that  no 
Implied  contract  can  be  predicated  upon 
its  bestowal  or  receipt.  'The  law  will  not 
associate  with  the  discharge  of  a  purely 
filial  duty  an  Implied  obligation  to  pay 
forthe  same.  To  support  a  recovery  there- 
for an  express  contract  must  be  clearly 
shown.  Tbe  Judgment  below  is  reversed, 
and  a  new  trial  denied,  with  costs  of  both 
courts  to  defendant  estate.  Let  It  be  cer- 
tified to  the  circuit  and  probate  courts  ac- 
cordingly.   Tbe  other  Justices  concurred. 


ScHUBR  V.  Sayiont  at  al. 

(Supnme  Court  of  Michigan.    April  17, 1881.) 

Kabtsb  ahs  Bkbvakt— CoirrBACT  or  Smnonaan 
— KzTRA  Work. 

1.  8L  Mioh.  1886,  AA  187,  1 1,  provide*  that 
in  all  faotories,  work-shops,  sait-blooks,  saw- 
mills, logKing  and  Inmber  camps,  booms,  and 
drives,  mines,  or  other  places  used  for  meohsn- 
loal  manof  aotnrins  or  other  purposes,  10  hours 
shall  constitute  a  day's  work,  ana  pro  rata  com- 
pensation shall  be  paid  for  extra  time,  unless 
there  is  a  contract  to  the  contrary.  Plaintiff 
sued  a  photographer  for  extra  work  done  in  his 

Sllery  on  Sundays  and  evenings.  Held,  that 
s  statute  citel  has  no  application  to  this  kind 
of  employment,  or  to  hinng  l^  the  week  or 
month. 

2.  Where  there  was  no  agreement  to  pay  for 
extia  work,  and  no  testimony  is  given  of  a  uni- 
form and  notorious  custom  to  pajr  for  such  extra 
work  sufficient  to  warrant  the  presumption  that 
the  contract  was  made  with  referenoe  tnereto,  de- 
fendant is  not  liable. 

&  FlaintiS  testified  that  he  agreed  to  work  a 
year  at  $30  per  week,  including  two  weeks  al- 
lowed for  a  vacation,  and  that  he  worked  during 
the  vacation  period.  Held,  that  it  was  error  to 
charge  that  plaintiff  was  entitled  to  recover  for 
the  two  weeks  during  which  he  might  have  token 
a  vacation. 

4.  Plaintiff  remained  voluntarily,  and  per- 
formed services  for  whioh  he  was  paid,  and  did 
not  call  for  his  vacation,  nor  for  extra  compen- 
station,  until  after  his  eitaployment  ended.  Held, 
that  the  cowct  erred  In  relusing  to  charge  that 
there  was  no  proof  tending  to  show  an  express 

Sromise  to  pay  plaintiff  for  any  overtime,  and 
lat  a  servant  cannot  be  required  to  labor  an 
unreasonable  number  of  hours,  or,  if  he  does 
labor  more  than  he  oontracted  to  do,  he  cannot 
recover,  except  on  an  express  agreement,  and 
that,  if  the  defendants  refuse  to  allow  the  plain- 
tiff the  two  weeks'  vacation,  still  the  plaintiff 
cannot  recover  for  this,  it  appearing  that  he  was 
paid  the  usual  wages  for  the  two  weeks. 

Error  to  circuit  court,  Ingham  county; 
Erastub  Peck,  Judge. 

RvaaeU  C.  Oatrsutder,  for  appellanta. 
Frfkok  L.  Dodge,  for  appellee. 

Long,  J.  Plaintiff  entered  into  defend- 
ants' employ  on  September  16, 1888,  under 
a  contract  of  employment  for  one  year. 
The  defendants  are  the  owners  and  pro- 
prietors of  a  photograph  gallery  at  Lan- 
sing, this  state,  and  employed  defendant 
as  an  operator  therein.  The  contract  of 
employment  is  made  up  of  several  letters 
passing  between  the  parties,  the  plaintiff 
at  the  time  of  entering  Into  It  residing  at 
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Indianapolis,  Ind.  There  la  no  contention 
as  to  what  the  contract  is,  or  the  time  of 
Its  continuance.  It  was  for  one  year,  at 
f  20  per  week.  Plaintiff  continued  In  the 
service  of  defendants  for  the  f uU  time,  and 
was  paid  in  full  for  his  services  except  the 
last  two  weeks  before  the  expiration  of 
the  time.  At  that  time  he  called  upon  the 
defendants  for  his  pay,  and  was  put  off  un. 
til  the  next  day.  On  that  day  the  f  40  was 
tendered  him,  and  he  was  then  asked  to 
sign  a  receipt  in  full,  which  he  refused  to 
do.  A  few  days  thereafter  the  plaintiff's 
attorney  presented  a  claim  to  the  defend- 
ants not  only  for  the  $40  remalnins  un- 
paid under  the  contract,  but  for  extra 
time.belnK  for  work  done  on  Sundays  dur- 
ing the  year,  two  weeks'  time  for  work 
done  for  which  plalutlff  was  to  be  allowed 
a  vacation,  etc.,  and  extra  work  done  In 
the  evenings.  Payment  of  the  demand 
being  refused,  this  action  was  brought  in 
the  logbam  circuit  court  tn  recover  for 
this  extra  work.  On  the  trial  the  plala- 
tlB  had  verdict  and  Judgment  for  f  245.15. 
Defendants  bring  arror.  The  bill  of  par- 
ticulars filed  in  the  cause  is  as  folio wb: 
to  extra  days'  work  aod  labor  of  plalntiJI 
for  def eoaanta  at  $3. 81  per  day,  from  Sep- 
tember 15, 1888,  to  S^tember  15,  1889  9165  BO 
Two  weeks'  time  as  per  agreement  for  work 

done  and  labor  at  ISO  per  week 40  00 

Work  and  labor  for  defendants,  80  eveiH 
ings,  between  September  15,  1888,  Mid 
September  15, 1889,  at  t3  per  evening. ...  90  00 
two  weeks'  time,  at  COO  per  week,  to  be  al- 
lowed by  defendants  to  plaintiff  ••  a 
vacation,  as  per  agreement 40  00 

•806  00 

The  first  item  was  for  Sunday  work,  and 
was  stricken  out  by  the  court  at  the  close 
of  the  plaintiff's  testimony.  Plaintiff  was 
then  allowed  to  amend  his  bill  of  particu- 
lars, and  make  claim  for  about  300  even- 
ings' work  at  60  cents  an  evening.  Be 
was  then  recalled,  and  permitted  totestlfy 
that  he  had  worked  almost  every  evening 
during  the  year,  and  testified  to  the  value 
of  such  serTlces.  He  also  testified  that  he 
worked  during  the  two  weeks'  time  for 
which  he  was  to  haye  a  vacation.  It  was 
not  contended  in  the  trial  court,  and  is 
not  contended  here,  that  there  was  any 
express  agreement  that  he  should  have 
pay  for  such  extra  time ;  but  it  is  contend- 
ed that  from  the  day  the  plaintiff  com- 
menced to  work  to  the  day  he  was  dis- 
charged he  had  not  only  worked  six  work- 
ing days  each  and  every  week,  but  had 
worked  nearly  each  week-day  evening 
from  after  tea  until  8  or  9  o'clock,  and  had 
also  worked  during  the  two  weeks  in 
which  he  was  entitled  to  his  vacation.  It 
Is  claimed  from  this  that  the  plaintiff  was 
entitled  to  recover  for  such  extra  time, 
though  no  express  agreement  to  be  com- 
pensated therefor  was  shown.  The  claim 
Is  (1)  that  the  statute  of  this  state  fixed 
the  number  of  hours  which  constitute  a 
day's  work  In  this  particular  kind  of  busi- 
ness as  well  as  all  other  kinds  of  business 
that  arenothy  this  statuteexempted  from 
its  application.  Act  No.  187,  Pub.  Acts 
1885.  (2)  That,  though  this  statute  did 
not  exist,  there  would  be  an  Implied  agree- 
ment under  the  facts  of  this  cane  to  pay 
<or  such  services,  as  it  was  shown  by  the 


plaintiff  and  all  th&leadingphotographers 
of  Lansing  who  have  had  experience  that 
it  was  customary  to  pay  for  overtime 
when  performed  in  the  evening  or  night- 
time ;  and  that  the  court  was  not  in  error 
in  so  charging  the  Jury,  and  cdso  in  direct- 
ing th»  jury  that  if  they  found  that  the 
salary  was  to  go  on  during  the  vacation 
by  the  terms  of  the  agreement  the  plain- 
tiff would  have  a  right  to  recover  for  his 
services  during  that  time.  We  are  aatis- 
fled— 

1.  That  the  statute  above  cited  has  no 
application  to  this  kind  of  employment. 
Section  1  o|  that  statute  provides  "that 
in  all  factories,  work-shops,  salt-blocks, 
saw-mills,  logging  and  lumbering camjis, 
booms,  and  drives,  mines,  or  otber  plitces 
used  for  mechanical,  manufacturing,  or 
other  purposes  within  the  state  of  Michi- 
gun,  where  men  or  women  are  employed, 
ten  hours  per-  day  shall  constitute  a  legal 
day's  work,  and  any  proprietor,  stockhold- 
er, manager,  clerk,  foreman,  or  otber  em- 
ployers of  labor  who  shall  require  any 
person  or  persons  in  their  employ  to  per- 
form more  than  ten  hours  per  dayshail  be 
compelled  to  pay  sach  employes  tor  all 
overtime  or  extra  hours  at  the  regular  pa 
diem  rate,  unless  there  be  an  agreement 
to  the  contrary."  It  is  provided  by  sec- 
tion 5  of  the  act  that  "nothing  In  this  act 
shall  be  construed  to  apply  to  domestic 
or  farm  laborers,  who  agree  to  work  more 
than  ten  hours  per  day."  The  contract 
of  employment  in  this  case  does  not  speci- 
1j  the  number  of  hours  to  be  considered  a 
day's  work.  The  employment  was  not 
by  the  day  or  week,  but  by  the  year,  at 
f  20  per  week.  The  plaintiff  was  employed 
as  an  expert  In  taking,  finishing,  and  re- 
touching photographs.  It  is  a  matter  of 
general  knowledge  that  in  the  printing  of 
photographs  the  work  of  bringing  them 
out  and  retiiaching  must  greatly  depend 
on  the  character  of  the  weather,  as  sun- 
light is  one  of  the  essential  elements  in 
conducting  all  such  business;  and  it  is  to 
be  presumed  that  the  work  was  not  con- 
tinued day  by  day  when  each  and  every 
hour  could  be  profitably  employed.  The 
work  of  necessity  must  be  fluctuating,  de- 
pendent upon  the  custom  which  the  busi- 
ness might  be  able  to  bring,  and  whicb  is 
shown  by  the  record  would  at  times  be 
irregular.  Increasing  during  certain  sea- 
sons of  the  year,  especially  at  and  on  all 
holidays,  and  at  other  times  fnlllng  off, 
when  the  work  and  trade  would  be  dull. 
This  statute  was  not  Intended  by  the  leg- 
islature to  apply  to  this  character  of  serv- 
ice, or  to  service  or  employment  such  as 
the  hiring  by  the  week,  month,  or  year. 
If  the  statute  could  be  so  applied,  then  in 
every  store  where  clerks  are  employed  at 
regular  hours,  domestics  in  families  and 
In  other  employments  of  like  character, 
such  employment  would  fall  within  Its 
provisions.  The  statute  was  intended  and 
does  apply  to  factories,  work-shops,  saw- 
mills, logging  and  lumbering  camps, 
booms,  drives  on  the  rivers,  mines,  and 
such  places  where  the  mechanical  and 
manufacturing  Indugtries  of  this  kind  are 
carried  on.  The  fact  that  section  6  of  the 
act  expressly  exempts  domestics  and  farm 
laborers  from  its  operation,  does  not  im- 
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ply  that  BQth  labor  as  here  performed 
Hhonld  fall  within  the  provislona  of  the 
act. 

2.  There  la  no  evidence  In  the  case  which 
frarranted  the  court  In  inBtrnctlng  the  Ju- 
ry that  it  the  plaintiff  did  work  beyond 
the  statutory  number  of  hours,  or  an  un- 
reasonable length  of  time  during  the  day, 
aud  beyond  what  la  provided  for  in  this 
contract,  and  did  that  worli  at  the  re- 
quest of  the  defendants,  then  the  de- 
fendants would  be  liable  to  him  for  the 
value  of  such  work  as  for  extra  or  over 
work,  as  there  is  nothing  in  the  case 
showing  or  tMidlng  to  show  any  promise 
or  agreement  on  the  part  of  the  defend- 
ants to  pay  for  such  extra  work  or  over- 
work, and  there  is  no  such  custom  shown 
In  the  caseas  would  entitle  the  plaintiff  tu 
recover  for  aneb  extra  work.  To  permit 
the  custom  to  govern  and  modify  the  law. 
In  relation  to  the  dealings  of  parties  In 
any  case  it  must  be  uniform,  certain,  and 
saffidently  notorious  to  warrant  the  le- 
Kal  presumption  that  the  parties  made  their 
contract  with  reference  to  such  custom. 
Bank  t.  GrafSIn.  81  Md.  607:  Smith  v. 
Gibbs.  44  N.  H.  335;  Harper  v.  Pound,  10 
Ind.  32;  Benjamin  v.  Publishing  Co,  11  N. 
Y.  Supp.  208;  Moffat  v.  City  of  Brooklyn, 
1  N.  Y.  Snpp.  781.  A  usage  or  custom  of 
Bu  doubtful  authority  as  to  be  known  on- 
ly to  a  few  can  never  be  regarded.  To 
make  It  at  all  obligatory  it  must  be  gen- 
erally known,  certain,  and  reaaonable. 
Colllnga  V.  Hope,  3  Wash.  C.  0. 150.  The 
i>lalntlB  called  several  photographers  of 
Lansing,  who  testified  as  to  the  custom  of 
work  lo  that  business  in  Lansing.  The 
testlroouy  need  not  be  set  out  here,  but  it 
may  be  remarked  that  it  falls  far  short  of 
showing  any  such  general,  UDiform,  and 
certain  custom  as  to  the  number  of  hours 
which  should  constitute  a  day's  work  at 
that  particular  kind  of  business,  so  that 
It  could  be  said  that  the  parties  contract- 
ed with  reference  to  such  custom  or  UHage, 
and  impliedly  agreed  that  the  plaintiff 
should  be  paid  for  his  evenings'  work,  be- 
yond the  price  agreed  upon  between  the 
parties. 

8.  The  court  was  in  error  in  directing 
the  Jury  that  the  plaintiff  was  entitled  to 
recover  for  the  two  weeks'  eoiployment 
dnring  which  time  be  might  have  taken 
his  vacation.  It  appears  from  the  record 
that  be  was  paid  $20  per  week  for  these 
two  weeka,  and  there  Is  nothing  in  the 
contract  of  employment  by  which  it  can 
be  implied  that  the  plaintiff  should  receive 
double  compensation  for  two  weeks'  time 
during  the  year. 

4.  The  contract  between  the  parties  was 
an  express  one,  covering  the  entire  matter. 
There  was  therefore  no  room  for  any  im- 
plied agreement  or  understanding  about 
wages,  and  the  contract  price  could  not 
be  increased  without  some  further  agree- 
ment between  the  parties  to  that  effect. 
It  appears  that  the  plaintiff  entereri  upon 
socb  employment  under  an  express  con- 
tract at  §20  per  we^^f.  He  was  paid, 
week  by  week,  the  full  contract  price  dur- 
ing the  entire  year,  except  the  last  two 
weeks,  and  dnring  the  whole  time,  it  is 
conceded  that  he  made  no  claim  or  de- 
mand upon  the  defendants  for  extra  com- 


pensation until  the  close  of  bis  employ- 
ment and  discharge  from  the  service  of  the 
defendants,  when  for  the  first  time,  and 
after  the  claim  had  been  put  into  the 
hands  of  his  attorney,  was  any  claim 
made  that  he  intended  to  hold  the  defend- 
ants liable  for  extra  evenings'  work,  or 
double  compensation  by  reason  of  the 
agreement  for  the  two  weeks'  vacation. 
It  appears  that  at  the  cloae  of  the  testi- 
mony defendant's  counsel  requested  the 
court  to  charge  thejury  "there  is  no  proof 
tending  to  show  an  express  promise  by 
defendants  to  pay  the  pialntiS  anything 
for  overtime, even  if  the  plaintiff  did  work 
for  the  defendants  more  hours  or  more 
time  than  he  could  have  been  required  to 
labor  reasonably  by  the  terms  ol  his  con- 
tract. "  "  The  servant  cannot  be  required 
to  labor  an  unreasonable  number  of  hours, 
or,  if  the  servant  does  labor  an  unrea- 
sonable number  of  hours,  or  more  than  he 
has  contracted  to  do,  he  cannot  recover 
extra  pay  unless  there  is  an  express  prom- 
ise tu  pay  him  ther^or. "  The  court  waa 
also  asked  to  instruct  the  Jury :  "If  you 
find  that  the  defendants  refused  to  allow 
the  plaiuttn  the  two  weeks'  vacation,  still 
the  plaintiff  cannot  recover  for  this,  it  ap- 
pearing that  he  was  paid  the  usual  wages 
for  this  two  weeks."  The  court  refused 
to  give  theae  instructions  to  the  Jury. 
This  was  error,  as  It  appears  that  the 
plaintiff  remained  there  voluntarily,  and 
performed  services  forwhich  hewas  paid, 
and  did  not  call  for  his  vacation,  nor 
make  any  claim  thereto,  untJl  after  his 
time  of  employment  ended.  The  defend- 
ants, under  the  facts  shown  by  this  rec- 
ord, were  entitled  to  these  instructions. 
It  appearing  from  the  record  that  the  de- 
fendants tendered  the  plaintiff  all  that 
there  was  due  under  the  contract  before 
this  suit  was  commenced,  the  court 
should  have  directed  the  verdict  for  the 
defendants.  The  Judgment  of  the  court 
below  must  be  reversed,  and  Judgment  ea- 
tered  in  this  court  in  favor  of  the  defend- 
ants for  the  costs  of  both  courts.  The 
plaintiff  is,  however,  awarded  Judgment 
In  this  court  for  the  $40  tendered  him  by 
the  defendants.  The  other  Justices  con- 
curred. 


Statk  ex  rel.  Peninsolab  Stovb  Co.  t. 
HosMER,  Circuit  Judge. 

(Stipreme  Court  of  lUcMgan.   April  34, 1891.) 

GABSISHKEMT— AFPIBATIT— PKOCEnOWt 

How.  Bt  Mich.  St80SS-8073,  authorizing  pro- 
ceedings for  gamishmeut,  provide  for  tha  examin- 
ation by  plaintiff  of  the  porsou  charged  in  plain- 
tiff's affidavit  as  having  property,  money,  or 
effects  in  his  custody  or  control  belonginB  to  de- 
fendant, or  as  indebted  to  him;  ana  that  the 
affidavit  for  the  writ  shall  be  held  aa  a  dpclara- 
tion  in  trover  where  the  i^ar^ishee  is  charjreable 
for  property,  and  for  money  had  and  received 
when  charged  upon  an  indebtedness.  An  affi- 
davit in  a  garnishment  procieeding  charged  the 
garnishee  with  being  indebted  to  the  principal 
defendant,  and  with  having  property,  money,  and 
eflerts  in  nls  hands,  or  under  his  control,  belong- 
ing to  the  debtor.  Held,  that  bat  one  proceeding 
is  authorized  under  the  affidavit  treated  as  a 
deolaratiun  in  trover  to  reach  the  damages  or 
property,  and  also  for  damages  for  money  had 
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and  received  wheie  the  garnishee  Is  claimed  to 
be  indebted. 

Application  for  mandamva. 
Bowea,  Douglas  A  Whiting,  tor  relator. 
Albert  J.  Vbapmua,  for  redpondent. 

Feb  Curiam.  Tberelatorisacorporation 
duly  organised  and  existing  under tlie laws 
of  the  state  of  Michigan.  ItHetsforth  in  its 
petition  that  on  the  itd  day  of  February, 
1888,  It  bearan  anit  in  the  circuit  court  tor 
the  county  of  Wayne  by  declaration 
against  George  E.  Osmun  and  Robert  E. 
Dawson,  and  on  said  day  filed  an  affida- 
vit of  garnishment,  which  seta  forth, 
among  other  things,  as  follows:  "Depo- 
nent further  says  that  he  has  good  reason 
to  believe  and  does  believe  that  the  said 
Nelson  K.  Kiddle  has  property,  money, 
goods,  credits,  chattels,  and  effects  in  his 
hands,  and  under  his  cuntody  and  control, 
belonging  to  the  said  defendants,  George 
E.  Osmun  and  Robert  E.  Dawson,  part- 
ners as  aforesaid ;  and  further,  that  the 
said  Nelson  K  Riddle  is  indebted  to  tbn 
said  defendants,  George  E.  Osmun  and 
Robert  £. Dawson, partners  as  aforesaid." 
That  on  the  last-meutloned  day  a  writ  of 
garnishment  was  issued  and  duly  served 
upon  said  Nelson  K.  Riddle,  the  garnishee 
named  in  the  affidavit.  That  afterwards, 
and  on  the  lOtn  day  of  October,  1888,  pro- 
ceedings were  had  in  said  cause,  whereby 
Judgment  was  rendered  in  favor  of  plain- 
tiO  and  against  said  principal  defendants 
for  the  sum  of  f  2,203.84.  That  demand  tor 
a  trial  of  the  liability  of  Nelson  K.  Riddle 
as  garnishee  of  said  principal  defendants 
was  duly  filed  in  said  cause,  and  said 
garnishee  issue  by  this  plain  till  and  said 
defendant  Nelson  K.  Riddle  has  been 
placed  for  trial  upon  the  docket  tor  each 
term  for  the  Wayne  circuit  court  held 
since  the  rendition  of  said  Judgment,  and 
was  so  placed  on  the  docket  for  the  Janu- 
ary term,  1891.  That  afterwards,  and  on 
the  aoth  day  of  February,  1891,  said  Nelson 
K.  Riddle  caused  to  be  made  and  entered 
in  said  cause  a  motion  to  dismiss  said 
writ  of  garnishment,  and  dismiss  him  with 
costs, and  said  motion  was  made  and  said 
dismissal  was  asked  for  the  following  rea- 
sons: (1)  Because  in  the  affidavit  and  writ 
of  gamishmenttherein  there  Is  a  misjoinder 
of  action,  both  trover  and  a/anmpatt  be- 
ing joined,  which  is  contrary  to  law;  (2) 
because  the  affidavit  in  this  garnishment 
proceeding  charges  said  garnishment  de- 
fendant with  being  indebted  to  the  princi- 
pal defendants,  and  also  with  having 
property,  money,  goods,  credits,  chattels, 
and  effects  in  bis  hands,  and  under  ills  con- 
trol, belonging  to  the  principal  defendants, 
involving  both  trover  and  assumpsit  in 
the  same  action,  which  is  not  warrant- 
ed by  law.  That  afterwards,  and  on 
the  2d  day  of  Inarch,  1801,  said  motion 
was  argued  by  counsel  for  said  Nelson  K. 
Riddle,  garnishee,  and  counsel  for  plaintiff 
before  the  Hon.  George  S.  Hoemer,  one 
of  the  Judges  of  the  circuit  court  tor  the 
county  of  Wayne,  Mich.,  and  submitted  to 
him  for  decision ;  and  be  afterwards,  and 
on  the  day  and  year  last  aforesaid,  grant- 
ed said  motion,  and  awarded  the  costs 
thereof  against  relator.    That  the  relator 


has  no  other  specific  remedy,  etc.  The  an- 
awer  of  the  circuit  Judge  to  relator's  peti- 
tion admits  that  the  relator  is  a  corpora- 
tion. Thai  it  began  suit  against  Georgb 
E.  Osmun  and  Robert  E.  Dawson,  and  on 
the  same  day  filed  an  affidavit  in  garnish- 
ment as  alleged  in  the  petition,  containing 
the  allegations  therein  alleged.  Admits 
the  rendition  of  Judgment  In  favor  of  the 
relator  and  against  principal  defendants. 
Denies  that  a  demand  for  a  trial  of  the  lia- 
bility of  Nelson  K.  Riddle  as  garnishee  of 
said  principal  defendants  was  duly  filed  in 
said  cause;  and  avers  and  shows  that  the 
following  is  a  true  copy  of  the  paper  filed 
in  said  cause  as  a  demand  for  a  trial  of 
any  garnishee  issue,  and  is  the  only  paper 
purporting  to  be  a  demand  for  a  trial  of  a 
garnUbee  issue  in  said  cause.  The  circuit 
Judge  tlien  sets  out  the  title  of  the  court 
and  of  the  cause  as  stated  In  the  paper, 
and  then  quotes  the  following  language: 
"And  now  comes  the  above-named  plain- 
tiff, the  Peninsular  Stove  Company,  by 
Bowen,  Douglas  &,  Whiting,  its  attorneys, 
and  demands  u  trial  ot  the  above  cause  as 
to  Martha  Dawson  and  Nelson  K.  Riddle, 
garnishee  defendants.  [Signed]  Bowbn, 
DOUOI.AS  ft  Wbitino,  Attorneys  for  Plain- 
tiff. "  Denies  that  said  garnishee  issue  be- 
tween said  relator  and  the  gamtalwe  da- 
fendant.  Nelson  K.  Riddle,  or  any  garnishee 
issue  between  said  relator  and  the  said 
Nelson  K.  Riddle,  has  been  placed  for  trial 
upon  the  docket  at  and  for  each  term  of 
the  said  Wayne  circuit  court  held  since  the 
renditioa  ot  said  judgment,  and  denies  al- 
so that  any  such  Issue  was  placed  on  the 
docket  for  trial  to  the  January,  18i)l,  term 
ot  said  court.  The  circuit  Judge  admits 
the  entering  of  said  motion  to  quash  said 
garnishee  proceedings,  as  alleged  in  said 
petition,  and  that  the  grounds  ol  said  mo- 
tion were  as  alleged  therein ;  admits  that 
said  motion  was  argued  before  him  sitting 
as  a  court  In  said  Wayne  circuit  court,  as 
alleged,  and  that  he  granted  said  motion 
with  costs,  and  quashed  said  garnishee 
proceedings  or  Issue;  but  he  alleged  that 
before  quashing  said  proceedings  as  afore- 
said he  gave  said  plaintiff  the  option  of 
electing  on  which  ground  alleged  In  said 
affidavit  tor  a  writ  of  garnishment  it 
would  proceed,  and  plaiutitt,  by  its  attor- 
neys, declined  to  elect,  and  respondent  at 
once  thereafter  granted  the  order  quash- 
ing said  proceedings  as  aforesaid.  It  thus 
appears  from  the  answer  ot  the  circuit 
Judge  that  the  main  reason  tor  qoasbing 
the  writ  ot  garnishment  and  the  proceed- 
ings thereunder  rested  upon  the  ground 
that  the  affidavit  tor  the  writ  embraced 
an  allegation  that  the  person  garnished 
had  property,  money,  goods,  chattels, 
credits,  or  effects  in  his  hands  or  under  his 
custody  and  control  belonging  to  the  de- 
fendant; and  also  that  It  contained  the 
further  allegation  that  Riddle  was  indebi> 
ed  to  the  defendants  Osmun  and  Dawson 
as  partners. 

The  statute  authoriiiug  the  commence- 
ment ot  proceedings  In  the  courts  of  rec- 
ord by  garnishment  provides  that  the 
plaintiff,  his  agent  or  attorney,  shall  file 
with  the  clerk  of  the  circuit  court  at  the 
time  ol  the  commencement  of  the  suit  or 
thereafter  an  affidavit  stating  that  he  haa 
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;Cood  reason  to  believe,  and  does  believe, 
41iat  any  person  (naming  bim)  has  prop- 
'«rty,  money,  goods,  chattels,  credits,  or 
-cOects  In  his  hands  or  under  his  custody 
«r control  bolonging  to  the  defendants,  or 
■-any  or  either  of  the  defendants,  or  that 
"■■ch  person  ie  Indebted  to  the  defendants, 
or  any  oreltber  of  the  defendants,  whether 
■macb  Indebtedness  Is  due  or  not;  and  that 
-the  principal  defendant,  or  any  or  either  of 
4he  defendants,  (naming  him  or  them,)  is 
luatly  indebted  to  the  plaintiff;  and  upon 
-the  filing  cf  such  affidavit  a  writ  of  gar- 
iitobment  shall  Issue  commanding  the 
-fliierUT  to  warn  and  summon  such  person 
'to  appear  l>efore  said  court  on  the  day 
'«amed.  to  make  disclosure  in  wrltiug  un- 
-  der  oath  by  filing  with  the  clerk  of  said 
•«oart,  toachlng  bis  liability  as  garnishee 
of  the  principal  defendant,  or  any  or  either 
<»f  the  defendants,  as  charged  in  said  aflB- 
4a Fit,  and  thenceforth  pay  no  money  and 
deliver  no  property  to  the  principal  de- 
'feadant,  or  any  or  either  of  the  defead- 
«ats;  and  the  statute  further  provides 
'tbat  from  the  time  of  the  service  of  sach 
■writ  the  garnishee  shall  be  liable  to  the 
-plaintiff  to  the  amount  of  property,  mon- 
-^yt  goods,  chattels,  and  effects  onder  bis 
-control,  belonging  to  the  principal  defend- 
■aat,  or  of  any  debts  due  or  to  become  due 
•from  sncb  garnishee  to  the  principal  de- 
fendant, or  of  any  Judgment  or  decree  In 
-favor  of  the  latter  against  the  former,  and 
for  all  property,  personal  and  real,  money, 
-soods,  evidences  of  debt,  or  effects  of  prin- 
•clpal  defendant,  nbicb  snch  garnishee  de- 
fendant holds  by  conveyance,  transfer,  or 
-title  that  is  void  as  to  creditors  of  the 
-principal  defendant,  and  for  the  value  of 
-«U  property,  personal  and  real,  money, 
fioods,  chattels,  evidences  of  debt,  or  ef- 
Aeets  of  the  principal  defendant,  which 
oocb  garnishee  defendant  received  or  held 
4>y  a  conveyance,  transfer,  or  title  that 
'was  void  as  to  creditors  of  the  princi- 
pal defendant;  and  such  garnishee  defend- 
-•at  shall  also  be  liable  un  any  contingent 
rlgbt  or  claim  against  him  in  favor  of  the 
principal  defendant.  The  statute  then 
provides  for  the  filing  with  the  clerk  of  a 
'disclosure  made  by  the  garnishee,  and,  in 
Cbe  case  of  his  failure,  for  the  filing  of 
-special  Interrogatories  by  the  plaintiff  in 
■auch  action.    It  also  provides  that  if  the 

J»laintlff  shall  file  in  said  cause  a  demand 
or  an  ezaminatlon  of  such  garnishee  be- 
fore said  Judge  or  a  circuit  court  commis- 
■wHnner,  and  cause  a  copy  of  the  same  to  be 
«erved  upon  the  garnishee  with  a  notice  re- 
-qairing  the  garnishee  to  appear  and  sub- 
mit to  an  examination,  on  oath,  conceru- 
tag  all  matters  of  his  liability  as  snch 
camlshee  under  tbis  act,  such  garnishee 
defendant  shall  appear  and  submit  to 
oucb  examination  as  required  by  such  no- 
41ce.  It  also  provides  for  the  examina- 
tk>Q  and  filing  the  same  with  the  clerk  of 
the  court.  It  Is  further  provided  by  the 
«tatute  that  the  affidavit  for  the  writ  of 
garnishment  shall  be  held  and  considered 
MB  a  declaration  by  the  plaintiff  in  trover 
disalnst  the  garnishee  as  defendant,  where 
-tfae  garnishee  is  chargeable  for  property, 
-and  Tor  money  had  and  received,  when  he 
4s    chargeable    upon    the    indebtedness 


against  the  garnishee;  and  upon  the  filing 
of  tfae  garnishee  disclosure,  or  upon  filing 
of  the  answers  to  which  such  written  in- 
terrogatories in  cases  where  the  same  are 
required,  or  upon  the  filing  a  report  of  the 
testimony  or  statement  made  by  such 
garnishee  person  on  such  examination  la 
cases  where  such  examination  Is  had,  the 
matter  of  such  affidavits  shall  be  consid- 
ered as  denied,  except  where  the  same  are 
admitted  by  the  disclosure,  and  thereupon 
the  statutory  Issue  shall  be  deemed 
framed  for  the  trial  of  the  question  of  the 
garnishee's  liability  to  the  plaintiff. 

It  may  be  remarked  that  the  proceed- 
ings In  the  garnishee  cases  are  entirely 
statutory,  and  the  method  of  proceeding 
must  be  such  as  the  statute  points  out 
and  contemplates.  It  may  often  happen 
that  the  person  garnished  may  be  indebted 
to  the  principal  defendant,  and  have  prop- 
erty in  his  puHsesRion  or  under  his  control 
belonging  to  the  principal  defendant.  In  all 
such  cases  the  statutedoeMnutrequlre  that 
tfae  proceedings  shall  be  separate  requiring 
separate  suits  and  separate  affidavits  to 
reach  the  property  and  the  indebtedness. 
It  would  be  an  unneceseary  multiplication 
of  suits,  and  we  do  not  see  that  any  good 
purposes  could  be  accomplished  by  such 
separate  proceedings.  The  plain tlfl  in  the 
original  suit  is,  under  this  statute,  author- 
ized to  examine  the  garnishee  defendant, 
both  as  to  the  property  in  his  hands  or 
under  his  control  and  as  to  the  indebted- 
ness of  the  garnishee  to  the  principal  de- 
fendant. We  think  also  that  the  statute 
authorizes  but  one  proceeding  under  the 
affidavit  treated  as  a  declaration  to  reacli 
the  damages  or  property  which  the  stat> 
nte  says  shall  be  considered  as  a  declara- 
tion in  trover,  and  also  for  damages  for 
the  money  had  and  received,  where  tha 
garnishee  is  claimed  to  be  indebted.  Ko 
serious  difficulty  can  arise  in  proceeding 
in  one  action  against  the  garnishee  for 
the  damages  recoverable,  whether  it  be  In 
trover  or  assumpsit.  It  often  happens  iu 
suits  authorized  by  our  present  practice 
that  different  judgments  may  be  rendered 
in  the  same  case;  as,  for  instance,  in  re- 
plevin or  in  those  actions  where  sufficient 
damages  are  not  recovered  to  carry  costs, 
and  in  which  tlie  Judgment  may  be  ren- 
dered for  the  plaintin  for  his  damages  and 
for  the  defendant  for  his  costs.  And  so, 
under  section  S073 of  Howell's  Statutes,  no 
difficulty  will  be  found  in  rendering  Judg- 
ment for  the  party  entitled  under  the  pro- 
visions of  that  section.  We  do  not  see 
any  necessity  for  separate  trial  lu  the  suit 
by  the  plnlntiff  against  the  garnishee  in 
order  to  determine  the  separate*  issuex  in- 
volved ;  both  may  be  Included  in  the  same 
trial,  and  the  verdict  and  Judgment  may 
be  rpndered  conformable  to  the  facts  in 
the  case.  It  is  true  that  such  proceeding^ 
may  be  anomalous,  but  they  are  such  as 
tfae  statute  authorises.  We  have  carefully 
considered  the  bnets  filed  upon  this  appli- 
cation, and  we  are  of  the  opinion  that  the 
circuit  Judge  was  In  error  in  dismissing 
the  proceedings  or  compelling  the  plaintiff 
to  elect  between  the  action  of  trover  and 
assatapslt  against  the  garnishee.  The 
writ  will  therefore  be  granted  as  prayed. 
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Welch  et  al.  v.  Palmer  et  al. 

(Supreme  Court  of  Michiaan.    April  17,  1891.) 
Salb  of  Lumbkb— Amoust  Oeutskkd— Evidihcb 

—TtajkX, — AROUMBNTS  0»  CotJNSBU 

1.  Plaintiffs  agreed  to  out  and  deliver  lomber 
for  defendants  at  a  certain  dock,  the  settlement 
therefor  to  be  made  on  the  Inmber  tally  on  the 
lumber  as  shipped.  Beld,  that  plaintlZa  per- 
formed their  contract  on  delivery,  and,  on  de- 
fendants' failure  to  make  and  preseire  a  tally, 
could  prove  the  amoont  of  lumber  delivered  by 
other  evidence. 

i.  A  witness  who  kept  tally  of  the  logs  deliv- 
ered on  a  scale-buard,  and,  on  the  t>oafd's  be- 
coming full,  transferred  to  a  book  keiit  for  the 
purpose,  sometimes  the  number  of  feet  In  each 
log,  and  sometimes  the  number  of  logs  and  total 
number  of  teot,  is  competent  to  testify  as  to  the 
amount  of  lumber  delivered,  and  the  boolcs  them- 
selves are  admissible. 

8.  The  books  of  the  purchasers,  showing,  as 
claimed,  the  amount  of  lumber  received  by  them, 
are  not  conclusive  on  the  sellers. 

4.  After  teetittiony  has  been  taken  in  a  case, 
it  is  too  late  for  an  objection  to  language  used  by 
an  attorney  in  his  opening  statement 

6.  Tae  appellate  court  cannot  consider  such 
objection,  whore  the  record  does  not  show  what 
the  language  was. 

6.  Testimony  of  one  member  of  a  firm  that  he 
paid  a  member  of  anuther  firm  his  share  of  an 
account  due  from  the  former  flrm  to  the  latter 
firm  is  not  admissible  to  bind  the  latter  as  to  the 
amount  or  to  show  a  dissolution  of  the  partner- 
ship, where  it  la  not  shown  that  eitJtier  party 
•oted  for  uis  flrm. 

Appeal  from  circuit  court,  Benxle  coun- 
ty; Fred  A.  Ai.drich,  Judge. 

F.  E.  Withey.  for appellante.  E.  A.  Wtthey 
and  Tboiuaa  SiuurtbWalte,tor  appellees. 

Grant.  J.  The  defendants,  being  the 
owners  of  a  trnrt  of  timlter,  mainly  bard 
wood,  entered  into  a  contract  with  the 
plaintiffs,  by  which  tbe  plain  tiffn  agreed  to 
cut  and  mnnnfacture  said  timber  intolum- 
ber,  and  deliver  tbe  same  on  tbe  docks  in 
South  Frankfort.  Tbe  price  agreed  upon 
was f  8 per  thousand  (eetfor  all  except  bass- 
wood  and  elm,  and  f7.75  i>er  thousand 
feet  for  bass  wood  and  elm.  A  certain 
amount  was  to  be  paid  each  month  for 
the  logs  cut  andskidded.uponan  estimate 
to  be  made  by  defendant  Goodrich,  or 
some  other  competent  person.  Of  the 
balance  all  but  50  cents  per  thousand 
was  to  be  paid  each  month  for  all  lumber 
delivered,  according  to  an  estimate  to 
be  made  by  some  competent  person  there- 
after to  be  agreed  upon.  Fifty  cents  per 
thousand  was  to  be  retained  until  the 
lumber  was  shipped  by  defendants.  An 
annual  settlement  was  pi-orlded  for  In  the 
following  language:  "The  final  settlement 
each  year  shall  be  made  on  the  lumber  tally 
on  tbe  lumber  as  shipped,  and  all  shall  be 
measured  by  the  fifteenth  of  September." 
PlalntlHs  entered  upon  the  work,  and  cut 
and  manufactured  a  portion  of  the  timber. 
The  contract  was  finally  mutually  aban- 
doned by  tbe  parties,  and  the  defendants 
purchased  the  plaintiffs'  mill  at  an  agreed 
price.  A  dlsputeorose  between  them  as  to 
theamountof  timber  which  bad  been  man- 
ufactured. After  an  unsuccessful  attempt 
to  arbitrate,  plaintiffs  on  September  15, 
1888,  brought  this  suit.  Other  items  were 
claimed  outside  of  the  contract.  The  bal- 
ance claimed  by  plaintiffs  was  $0,173.05. 
The  amount  conceded  to  be  due  plaintiffs  b  j 


defendants  was  f(J77.64.  The  trial  resulted 
in  a  verdict  and  judgment  for  plaintiffs  of 
f  3.396.46.  Tbe  sole  controventy  on  this 
branch  of  the  case  was  the  amount  of 
lumber  manufactamd.  The  legal  queatiOB 
for  determination  is  tbe  competency  of  tbe 
evidence  Introduced  by  plaintiffs  for  tbe 
consideration  of  tbe  Jury.  The  lumber 
tally  of  all  the  lumber  as  shipped  was  not 
and  could  not  be  produced  by  the  defend- 
ants. Defendants  counsel  say  that,  ow- 
ing to  carelessness  and  mismanagement 
of  all  parties,  no  perfect  account  of  the 
amount  of  lumber  sawed  and  delirwed, 
except  as  stated  la  the  books  of  defend- 
CMtts.  was  kept,  and  that  a  great  nuDiber 
of  tbe  original  scale-abeets  of  tbe  scale 
made  at  tbe  ahippiog  point  were  lost  or 
destroyed.  Some  of  these  were  produced, 
and  tbe  courtiustructedthe  Jury  that  they 
were  conclusive  between  thepartles,  being 
tbe  tally  provided  by  tbdr  contract.  It 
was  tbe  duty  of  the  defendants,  and  not 
of  the  plaintiffs,  to  secure  a  tally  of  the 
lumber  as  shipped,  and  to  preserve  tbe 
proper  evidence  of  such  tallies.  Plaintiffs 
had  performed  the  contract  by  the  deliv- 
ery of  the  lumber  upon  tbe  docks,  where 
their  control  over  It  ended.  Having  failed 
to  make  and  preserve  this  tally,  tbe  de- 
fendants left  the  case  open  to  tbe  piaintitiB 
to  produce  any  other  competent  proof  ol 
tbe  amount  of  lumber.  They  Introduced 
one  John  Miller,  wboscaled  tbe  logs.some 
upon  the  sbldways  and  others  at  the  mill. 
Ha  testified  that  tbe  scale  ia  what  is 
termed  "merchantable;"  that  is,  with  the 
culls  out.  In  making  it  he  used  a  small 
scale-board,  upon  which  he  put  down  the 
measurement  of  each  lug,  and  the  number 
of  feet  each  contained.  When  tbe  scale- 
board  was  full  he  transferred  to  two  small 
books,  which  he  kept  for  the  purpose, 
Bometlmes  the  measurement  of  each  loff, 
and  at  other  times  tbe  number  of  logs, 
and  tbe  number  of  feet  they  contained. 
He  then  cleaned  oft  his  tally-board,  uaine 
it  for  a  new  tally.  Occasionally,  after  fiu> 
Ing  thetall.v-board,  he  eoatinned  tbe  tally 
upon  a  book.  He  testified  fully  and  explic- 
itly, both  on  direct  and  crosa-exanina- 
tlon,  as  to  the  method  of  making  this 
tally,  and  as  to  the  accuracy  of  tbe  flgnrea 
transferred  to  these  books.  Using  these 
books  as  memoranda,  he  testified  to  the 
number  of  feet  of  lumber  which  b^  scaled. 
Tbe  books  were  then  Introduced  in  evi- 
dence under  the  defendants'  objection  that 
they  werelncompeteut,  because  not  copies 
of  the  original  tally-boards,  but  only  the 
footings.  It  was  owing  to  tbe  careless- 
ness and  neglect  of  tbe  defendants  that 
the  tally  agreed  upon  was  not  made  and 
preserved.  The  testimony  of  tbe  witness 
Miller,  aided  by  these  memoranda,  which 
he  himself  made  at  tbe  time,  was  compe- 
tent. No  question  is  made  ol  bis  right  to 
use  them  tu  refresh  his  recollection.  Evi- 
dently he  could  not  testify  to  the  figures 
without  them.  These  books  were  made 
at  the  time  that  tbe  scaling  was  done. 
They  were  taken  from  tbe  scale-boarda. 
We  think  they  were  admissible,  within 
the  spirit  of  tbe  rule  adopted  by  this  court 
in  Crane  Lumber  Co.  v.  Otter  Creek  Lum- 
ber Co.,  79  Mich.  807.  44  N.  W.  Rep.  788. 
Tbe  defendants'  proofs  consisted  largely 
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of  their  booka  of  aecnnnt,  In  tPtalcta  they 
claim  to  have  credited  plaintiBa  with  the 
full  amount  of  the  lumber,  and  of  evidence 
of  the  total  amount  of  shipments  made  by 
them,  and  including  lumber  purchased 
from  other  parties.  They  showed  the 
amount  purchased  from  other  parties  and 
shipped,  with  that  manufactured  by  plain- 
tiffs deducted  from  the  total  amount  so 
shipped,  the  amoun  ts  purchased  from  o  ther 
parties,  and  appear  to  claim  that  this  is 
the  best  and  uiust  conclnsiveevldence  of  the 
actnal  amount  of  lumber  gotten  out  un- 
der this  contract.  This  was  evidently  the 
best  evidence  defendants  could  produce, 
bot  it  was  not  conclusive,  and  was  no 
more  binding  on  plaintiffs  than  plaintiffs' 
best  evidence  was  binding  upon  them. 
The  evidence  was  all  competent,  and  its 
weight  was  for  the  determination  nt  the 
Jury. 

After  the  attorney  tor  the  plaintiffs  haul 
opened  bis  case  to  the  Jury,  and  after  cun- 
siderable  testimony  had  been  taken,  conn> 
sel  for  defendants  stated  to  the  court  that 
he  desired  to  make  a  record  by  excepting 
to  certain  language  used  by  counsel  In 
opening  the  case,  that  there  was  some 
fraud  In  the  matter  on  the  part  of  the  de- 
fendants. The  objection  came  too  late, 
nor  doee  the  record  show  what  the  lan- 
guage was.  We  cannot,  therefore,  deter- 
mine whether  or  not  an  error  was  com- 
mitted. 

Defendants  offered  to  show  by  the  de- 
fendant Palmer  that  he  had  settled  with 
the  plaintiff  William  Welch  his  portion  of 
the  claim,  and  that  William  had  relin- 
qaisbed  the  same,  not  to  the  defendants, 
bat  to  him  individoally.  They  offered  It 
tor  two  purposes:  (1)  As  an  admission 
of  the  amount  due  plalntlfta:  and  (3)  as 
a  dissolution  of  the  partnership.  The 
court  held  the  offer  incompetent.  The 
teatimuny  was  inadmissible  foreither  pur- 
pose. It  was  not  binding  upon  nor  made 
in  behalf  of  the  plaintiffs  by  W^iillAm.  nor 
does  It  appear  to  have  been  made  by  Palm- 
er on  behalf  of  the  defendants.  It  was  a 
private  matter  between  the  two.  In  de- 
ciding the  question  the  Judge  stated  to  de- 
fendants' counsel  that  it  would  be  proper 
for  bim  to  show  an  admission  by  any 
member  of  the  firm  of  the  amount  due, 
and  instmcted  him  to  proceed  with  the 
examination.  The  counsel  there  dropped 
the  matter,  and  asked  no  questions  in  re- 
gard to  any  admission.  There  was  no 
error  in  this  ruling  of  the  court.  It  was 
conceded  that  the  defendants  received  40^,- 
000  feet  of  cnlls.  The  plaintiffs  claim  that 
the  defendants  agreed  to  pay  them  a  cer- 
tain amoont  per  thousand,  while  the  de- 
fendants claimed  the  agreement  to  be  that 
they  should  pay  what  these  culls  netted 
them  whensold.  The  court  charged  that, 
if  the  contract  was  as  claimed  by  plain- 
titts,  It  would  t>e  within  the  statute  of 
fraads,  unless  they  found  that  the  lumber 
was  delivered.  The  charge  of  the  court 
was  full  and  explicit  upon  this  contract, 
and  was  correct.  There  are  many  other 
assignments  of  error  whirh  we  do  not  con- 
sider of  sufficient  importance  to  be  here 
noticed.  We  find  that  all  the  rulings  of 
the  court  involved  were  correct.  The  rec- 
ord in  this  case  consists  of  442  pages.   The 


testimony  is  all  printed.  A  large  portion 
of  the  record  is  taken  up  with  the  state- 
ments and  discussions  between  the  coun- 
sel and  the  court.  A  record  one-quarter 
the  size  of  tiie  present  one  would  have  been 
sufficient  to  raise  all  the  questions  in- 
volved. The  proper  practice  in  making 
objections  Is  to  briefly  state  the  grounds 
thereof.  The  arguments  form  no  part  of 
the  record,  and  parties  should  not  be  pat 
to  the  expense  of  having  them  written  out 
or  printed.  The  bill  of  exceptions  in  this 
cause  was  evidently  made  out  by  taking 
a  complete  transcript  of  the  reporter'^ 
minutes,  and  attaching  thereto  a  heading 
and  an  «iding.  Such  practice  cannot  l>e 
too  severely  condemned.  It  imposes  un- 
necessary labor  upon  connsel  and  upon 
this  court.  Records  shonld  be  condensed, 
and  only  the  testimony  inserted  necessary 
to  raise  the  questions  involved,  and  that, 
when  possible,  should  be  pot  into  a  con- 
densed narrativetorm.  Judgment  affirmed, 
with  costs.    The  other  Jaaticoa  eoncarred. 


MSTBBS  T.  MCQUEBN. 

{Supreme  Court  of  Michigan.  April  17,  1891.) 
Breach  or  Costbact— Damaoss — Bvidbitob. 
PlaintifF  sued  for  breach  of  ■  contraot, 
whereby,  in  coosiderutloii  of  her  services,  defead- 
ant  agreed  to  furnish  her  and  her  two  minor  diil- 
dren  with  board  and  clothing  for  a  year.  TIm 
items  of  her  bill  of  partioalar*  included  ttarterv- 
loea  and  that  of  her  minor  son  prior  to  the  broaoh 
of  contraot;  also  the  use  of  ner  tnmitore  for 
such  time,  and  the  cost  of  rent,  provisions,  and 
clothing  for  the  remainder  of  the  year.  Held, 
that  though  the  court  undertook  to  exclude  con- 
sideration of  tiie  items  for  services  and  furniture, 
and  to  limit  recovery  to  damages  suffered  by  the 
breach,  still  Its  neglect  to  confine  the  Jury  In 
clear  and  explicit  terms  to  the  proofs  regarding 
such  damages  was  reversible  error. 

Error  to  circuit  court,  St.  Clair  county ; 
Artbdr  L.  Canfiblo,  Judge. 

Avery,  Jeaks  A  Arery,  for  appellant. 
Thos.  H.  JUurpbjr,  (Bcruian  W.Steveaa,  of 
counsel,)  tor  appellee. 

McGratb.  J.  This  was  an  action  of  aa- 
Bumpslt,  brought  in  justice  court.  The 
plaintiff's  declaration  was  verbal,  and  as 
follows:  "Plaintiff  declares  on  alt  th« 
common  counts,  and  for  work  and  labor 
i)erformed,and  especially  on  an  agreement 
entered  into  on  and  about  April  17. 1887, 
between  plaintiff  and  defendant,  and,  as 
recompense  for  the  same,  the  said  defend- 
ant aureed  to  pay  all  expenses  of  moving, 
and  furnish  the  plaintiff  and  her  two  chil- 
dren with  clothes  and  wltb  board  for  at 
least  one  year;  nnd  which  agreement  the 
defendant  has  failed  to  perform,  to  her 
damage  three  hundred  dollars  or  under. " 
The  defendant's  plea  was  the  general 
Issne.  Plaintiff  claims  that  she  made  an 
agreement  with  the  defendant,  Mr.  Mc- 
Queen, in  18ts7,  by  which  she  was  to  go  to 
Uarsen's  island  to  live  there,  and  keep  the 
farm-house  on  the  defendant's  farm  for 
him,  doing  the  housework  at  the  house 
where  the  farm  hands  boarded,  and  that, 
as  compensation  therefor,  the  defendant 
agreed  to  furnish  the  plaintiff  board  there 
for  hemelf  and  two  minor  children,  and 
clothing  for  herself  and  said  children,  and 
that  this  agreement  was  to  last  and  becar- 
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rled  out  for  a  t  least  one  year ;  that  she  went 
to  Harsen's  Island,  and  commence*!^  to 
-work  under  and  carry  out  the  agreement, 
And  continued  so  to  do  until  December  27, 
1887,  when,  as  she  claims,  she  was  unjustly 
'discharged,  and  she  claims  damages  from 
the  defendant  tor  bis  alleged  violation  of 
the  terms  of  agreement.  The  defendant, 
-on  the  contrary,  claimed  that  be  had  em- 
ployed the  son  of  the  plaintiff,  who  was 
at  work  for  him  on  Harsen's  Island,  and 
at  bis  suggestion  the  defendant  called  on 
the  plaintiff,  and  madean  agreement  with 
■her  by  which  she  was  to  move  down  to 
Harsen'H  island  with  the  family  and  her 
tiousebold  goods,  and  keep  the  house. 
The  defendant,  McQueen,  was  to  furnish 
her  the  house  free  of  rent  and  fuel,  and 
proTisions  for  herself  and  minor  children, 
as  compensation  for  her  services  in  keeping 
house  and  cooking  the  meals  tor  tbe  men, 
but  that  no  definite  time  was  fixed  during 
which  the  agreement  was  to  continue,  ex- 
cept that  it  was  understood  that  it  should 
continue  so  long  as  plaintiff's  son  August 
remained  in  bis  employ.  Defendant  further 
claims  that  August  quit  bis  employ  at  his 
own  desire,  and  after  be  bad  notified  de- 
fendant of  such  desire  in  December,  and 
that  at  the  time  of  his  leaving  he  bad  a 
full  aettlement  with  her  and  her  son  of  all 
the  matters  between  thera,  and  took  re- 
ceipts from  them.  Tbe  plaintiff's  bill  of 
particalars  is  as  follows : 

Harvey  McQueen  to  Mary  Meyert,         Dr. 
For  services  from  April  27,  1887,  to  Oea  97, 

1887,  86  weelcs,  at  (2  per  week. 979  00 

For  services  of  liewia  Meyers,  her  minor  son, 

60  days,  at  60  cents  per  day 80  00 

Use  of  furniture  from  April  10,  ISiSt,  to  Dec 

27,  1887,  inoludluK  bedding,  linen,  eto 40  00 

Damages  for  not  keeping  plaintiff  and  her 

children  through  winter,  as  per  agreement. 

Expense  incurred  by  her  keeping  house 

•ad  boarding  herself  and  children : 
Bent  of  house  four  months,  at  IS  per  month  12  00 
Cost  of  clothing  for  herself  and  two  children 

for  summer  of  1887  and  winter  of  1887-88. .  80  00 
Sixpense  of  groceries,  fuel,  etc. ,  for  12  weeks, 

at  M  per  week. 48  00 

Mabt  Mstibs,  Plsintia. 

Plaintiff  testified  to  tbe  contract  as 
Claimed  by  her,  and  to  her  dismissal  at  the 
«nd  of  nine  months  without  cause;  tbat 
ber  minor  son  worked  on  defendant's  farm 
at  Harsen's  island  50  or  60  days,  and  that 
fais  services  were  worth  30  cents  per  day; 
tbat  she  got  no  clothing,  no  bedding,  no 
furniture  from  defendant;  tbat  her  serv- 
ices were  worth  f2  per  week  and  board; 
tbat  when  she  went  to  tbe  island  she 
took  her  furniture  with  her,  and  that  It  was 
vt'orth  $40  for  tbe  time  it  was  there;  that 
she  took  some  bags  there,  seven  of  which, 
worth  SO  cents  each,  were  lost;  that  she 
paid  her  fare  back  to  Port  Huron,  with 
f5  and  f7  freight  on  her  furniture,  and 
paid  for  tbe  wagon  to  take  ner  freight  to 
tbe  house,  and  for  two  men  to  help ;  tbat 
«be  paid  f  S  per  month  rent  after  her  return ; 
that  in  eight  days  after  her  return  she 
paid  60  cenfsfor  wood,  and  50  cents  for 
«oal,  and  that  tbe  expense  of  boarding 
herself  and  children  after  ber  return 
was  $3  per  week. 

Tbe  defendant,  among  other  things,  re- 
4]aested  the  court  to  instruct  tbe  Jury  as 
<oUowB :  "  (1)  One  of  tbe  items  of  tbe  plain- 


tiff's claim  is  torclotbes  for  herself  and  fam- 
ily, and  with  regard  to  tbat  1  instruct  yoa 
that  as  there  is  no  evidence  that  plaintiff 
or  ber  family  needed  or  asked  for  any 
clothes  during  tbe  year,  and  no  evidence 
as  to  tbe  value  of  tbe  clothing  needed  by 
tbem,  plaintiff  cannot  recover  un  such 
item.  (2)  Ttaereisno  evidence  tbat  tbe  de- 
fendant authorised  or  knew  of  any  work 
done  by  plaintiff's  son  Lewis,  and  therefore 
she  cannot  recover  for  any  such  service." 
Tbe  court  refused  both  of  these  requests, 
and  instructed  tbe  Jury  as  follows:  "In 
this  instance,  if  tbe  defendant  hired  Mrs. 
Meyers  to  go  down  to  Harsen's  Island  in 
1887,  and  work  for  bim,and  she  was  to  re- 
ceive as  compensation  for  ber  services  the 
board  of  herself  and  children,  and  also 
clothing  as  might  be  required,  and  if  such 
employment  was  to  be  for  a  period  of  at 
least  a  year,  and  if  you  also  find  the  plain- 
tiff, Mrs.  Meyers,  under  this  arrangement, 
did  go  to  work  for  the  defendant,  Captain 
McQueen,  and  remained  in  his  employ  un- 
til December  27, 1887,  did  her  work  faith- 
fully and  well,  that  then  the  defendant, 
on  the  son's  account,  and  without  good 
and  sufllclent  cause,  sent  ber  away,  she  to 
entitled  to  recover  fn)m  him  such  compen- 
sation as  will  reasonably  remunerate  her 
for  the  damage  she  is  shown  to  have 
sustained.  Now,  gentlemen,  in  regard  to 
the  matter  of  damages,  in  case  you  find 
for  tbe  plaintiQ  I  say  to  yonthattheplain- 
tlB  should  be  allowed  such  a  sum  as  nnder 
the  evidence  in  tbe  case  will  compensate 
her  for  the  injuries  she  has  shown  to  have 
sustained  by  reason  of  tbe  failure  of  de- 
fendant to  carry  out  tbe  agreement  with 
ber,  and  in  regard  to  that  matter  of  dam- 
ages you  should  consider  carefully  what 
tbe  tacts  are  in  this  case,  and  you  should 
not  go  outside  of  tbe  evidence  and  facts, 
in  case  you  find  for  the  plaintiff  in  deter- 
mining the  amount  of  damages.  In  re- 
gard to  the  claim  tbat  is  made  by  tbe 
plalntlC  tbat  she  Is  entitled  to  recover  for 
the  work  done  by  her  minor  son,  if  tbe 
defendant  did  not  know  of  such  services 
being  performed,  and  they  were  not  per- 
formed at  his  request  or  with  bis  knowl- 
edge, then  the  plaintiff  cannot  recover  on 
account  of  those  services  at  all.  The  law, 
under  such  circumstances,  would  not  imply 
any  undertaking  on  his  part  to  pay  for 
them.  Now,  there  has  been  some  evi- 
dence given  in  this  ease  as  to  what  Mrs. 
Meyers'  services  were  worth  there  over 
and  above  the  amount  of  her  board,  and 
tbat  of  ber  children,  etc.  That  Is  no  basis 
upon  which  to  render  damages  In  this  case, 
and  yon  ought  not  to  consider  that  testi- 
mony for  the  purpose  of  fixing  the  amount 
of  damages.  If  you  find  for  the  plaintiff, 
the  damages  should  be  such  as,  under  the 
actual  facts  of  the  case,  will  compensate 
her  for  thelnjuryshe  has  sustained  In  view 
of  the  contract,  what  it  was,  and  tbe  l>en- 
efits  she  bad  obtained  and  might  have 
obtained  under  It."  Tbe  defendant  ex- 
cepted to  tbe  refusal  by  the  court  to 
charge  as  requested,  and  to  the  charge  as 
given.  The  plaintiff's  bill  of  particulars 
was  evidently  framed  upon  two  distinct 
theories:  Flrst.that,  there  having  beni 
a  breach  of  the  contract,  plaintiff  was  en- 
titled to  recover  for  the  value  of  tbe  serv- 
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ices  rendered  by  her,  the  ralne  of  the  serr- 
ices  of  her  minor  son,  and  the  valae  of 
theuBe  other  Inmiture;  and,  second,  that, 
there  having  been  a  breach,  she  was  en- 
titled to  recover  for  the  rent  of  her  house, 
and  the  cost  of  living  for  the  unexpired 
portion  of  the  contract,  and  the  cost  of 
clothing  for  herself  and  children  tor  the 
entire  term.  Upon  the  trial  plaintiff  made 
no  election  as  to  which  theory  she  claimed 
to  recover  nnder,  but  offered  testimony 
tending  to  support  both.  There  was 
proof  tending  to  establish  the  first,  sec- 
ond, third,  fourth,  and  sixth  Items  of 
plaintiff's  bin  of  particulars,  but  none  as 
to  the  fifth  item;  and  the  testimony  re- 
garding the  fourth  and  sixth  items  was 
taken  subsequent  to  that  relative  to  thn 
otber  Items,  and  was  admitted  under  ob- 
jection and  exception.  The  court  in  Its 
charge  undertook  to  excladeconslderatlon 
of  the  first  three  items  of  plaintiff's  claim, 
and  to  limit  plaintiff's  recovery  to  the 
damages  suffered  by  the  breach  of  the  con- 
tract, but  neglected  to  confine  the  jury  In 
clear  and  explicit  terms  to  the  proofs  re- 
garding such  damages,  but  left  them  tn 
speculate  upon  all  the  testimony  as  to  the 
damages  suffered  by  her.  Plaintiff  should 
have  been  restricted  to  oam  thaoiy  ur  the 
otfcar.  Her  damages  for  a  breach  of  the 
contract  were  susceptible  of  detailed 
proofs,  and  in  such  cases  such  proofs 
should  be  required.  Again,  the  defendant 
was  entitled  to  have  the  jury  Instructed 
as  requested  by  bis  counsel.  It  is  unneces- 
sary to  notice  severally  the  other  assign- 
ments of  error.  The  judgment  is  reversed, 
and  a  new  trial  ordered.  The  otber  Jns- 
tloes  concurred. 


Boob  t.  Nabs. 
(Sufwvme  Court  <tf  ITteoonttn.    March  17, 1891.) 

LXBSIr— PsmLCeSD  COMKUNIO^TIOMS— IKBTBUO- 

Tiosa. 

1.  In  an  action  for  libel  it  appeared  that 
plaintiir  had  been  arrested  on  the  oomplaint  of  a 
lather  for  the  sadnction  of  hla  danghter,  and  that 
a  third  penon,  on  behalf  of  the  father,  made  in- 
quiries of  defendant  ae  to  plaintiff's  character, 
whereupon  he  wrote  the  letter  alleged  to  be  libel- 
ous. Beld,  that  the  person  to  whom  the  letter 
was  sent  had  such  an  interest  therein  that  it  was 
not  error  to  Instroot  that  If  defendant  wrote  It  in 
good  faith,  and  without  malice,  it  was  a  priv- 
ileged communication. 

a.  One  of  the  charges  against  plaintiff  in  the 
alleged  libel  being  that  he  was  an  habitual 
drunkard,  the  court  charged  that  this  meant  more 
than  being  drunk  several  times  within  a  given 
period;  that  it  meant  snch  use  of  liquor  as  to  un- 
nt  a  man  in  some  manner  for  the  conduct  of  his 
business;  and  it  added;  "But  you  can  perhaps 
define  it  as  well  as  the  court "  Held,  that  tus 
remark  was  not  such  as  to  mislead  the  jury  as  to  the 
definition  of  an  habitual  drunkard. 

Appeal  from  circuit  court,  Grant  county. 

It  appears  from  the  record  that  the  de- 
fendant has  been  a  minister  in  varlons 
Norwegian  Lutheran  Churches  ever  since 
1866.  Tbat  at  the  time  of  the  trial  the 
plaintiff  was  81  years  of  age,  and  had  been 
a  teacber  of  vocal  music  for  several  years 
at  various  places.  Tbat  from  the  spring 
of  1884  antll  some  time  in  1885  he  led  the 
singlnK  in  one  of  the  defendant's  congrega- 
tions, and  also  taught  singing  school  at 
the  same  place  or  in  the  vicinity.    That 


In  the  fall  of  1885  he  went  to  Crawford 
county,  and  in  the  early  spring  of  1886  to 
Washington  Prairie,  Winneshelk  county, 
lotva,  where  be  continued  his  vocation. 
That  while  there,  and  on  July  36, 1886,  he 
was  arrested  and  brought  liefore  a  justice 
of  the  peace  on  the  charge  of  having  will- 
fully, unlawfully,  and  feloniously  seduced, 
debauched,  and  carnally  known  a  daugh- 
ter of  the  complainant,  an  unmarried  fe- 
male of  previous  chaste  character.  That 
under  date  of  July  80,  1886,  a  letter,  of 
which  the  following  is  a  copy,  was  writ- 
ten In  behalf  of  the  father  of  the  girl,  and 
sent  from  said  Washington  Prairie  to  the 
defendantat  Boscobel,  WlB.,to-wit:  "Rev. 
O.  Ness— HighestHonored  :  I  have  learned 
tbat  a  person  by  the  name  of  J.  E.  N. 
Rude,  or,  as  be  has  called  himself,  J.  E. 
Nelson,  has  been  a  resident  among  your 
congregations.  As  the  same  person  has 
lived  uround  here,  and  his  conduct  here 
was  such  tbat  we  had  to  have  him  arrest- 
ed, I  should  be  pleased  to  get  all  the  infor- 
mation from  you  in  regard  to  his  conduct 
while  he  lived  In  your  cungroisatiai,  And 
that  yon  will  keep  nothing  secret  as  to 
what  you  kaow  about  this  man,  and  tbat 
y<Ni  win  tell  me  whether  he  had  any  fam- 
ily relations  down  there.  All  Information 
you  can  give  will  be  of  great  interest  to 
us  in  an  important  case.  Respectfully, 
[Signed]  O.  H.  Sivesino,  Postmaster, 
Washington  Prairie,  Iowa. "  That  in  an- 
swer to  that  letter,  and  under  date  of  Au- 
gust 8, 1880,  the  defendant  wrote  in  the 
Norwegian  language,  and  sent  from  Bos- 
cobel, to  the  person  named,  at  said  Wash- 
ington Prairie,  a  letter  of  which  the  fol- 
lowing Is  a  copy,  to-wlt :  "  O.  H.  Si veslnd, 
Washington  Prairie,  Iowa— Mr.  O.  H. 
Slveslnd:  In  regard  to  your  communi- 
cation of  the  80tb,  I  will  inform  yon  as 
follows:  The  person  concerned,  namely, 
J.  E.  N.  Rude,  alias  J.  E.  Nelson,  alias 
Johan  Nilsen,  came  here  in  my  congrega- 
tions in  the  spring  of  1884,  and  was  then 
unknown,  he  pretending  to  be  a  teacher  in 
Tocal  music,  and  as  such  teacher  to  have 
practiced  at  various  places,  and  latest  at 
Wlota;  that  he  had  formerly  been  school 
teacber  with  Meus  and  A.  H.  Preuss,  but 
in  latter  t:me  bad  wholly  devoted  himself 
to  the  teaching  of  vocal  music,  and  wished 
to  organise  a  singing  class  here  amongst 
the  young  people.  As  he  had  no  recom- 
mendations to  show,  he  promised  within 
the  time  of  next  service — four  weeks — to 
procure  such  from  Meus  and  Preuss  and 
other  places.  By  the  aid  of  his  serpent-like 
faculty,  be  sneaked  himself,  in  ray  absence, 
into  the  favor  of  a  couple  of  families,  and 
by  their  assistance  had  gathered  some 
young  people  about  him  for  Instruction. 
By  the  good  promises  that  his  recom- 
mendations should  soon  be  at  hand,  I  de- 
terred it  for  a  while,  but  never  did  they 
come.  Inasmuch  as  he  understood  the 
tact  to  make  himself  intimate,  especially 
with  the  female  sex,  he  became  more  and 
more  Impudent.  In  my  absence  he  beat 
his  way  to  the  access  of  the  church  where 
the  young  people,  boys  and  girls,  gathered 
In  a  wild  disorder,  until  late  at  night. 
Wben  T  was  informed  by  the  trustees  and 
chnrch  warden  in  regard  to  this,  and  In 
the  mean  time  was  warned  In  regard  to 
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tkiB  man  by  a  coaple  of  nelgbboring  mlu- 
istera,  where  be  had  been  making  trouble 
before,  a  meeting  ol  the  congregation 
waa  called,  and  a  stop  was  made  to  tblB 
disorder  in  every  respect.  It  was  substan- 
tiated that  as  often  as  be  had  an  oppor- 
tunity the  saloon  was  the  place  of  bis  re- 
sort, where  be  sought  to  gather  the  young 
X^eopie  about  him,  not  to  speak  of  bis 
sprightly  and  lascivious  conduct  In  other 
directions.  As  he  didn't  succeed,  he  at- 
tempted and  tried  In  .every  way,  by  the 
assistance  of  a  few  adberenta,  who  looked 
upon  him  as  a  dear  companion,  to  estab- 
lish a  party  in  the  congregation,  especially 
among  the  young  people,  whom  ho.  by  his 
merry  gatlieringa,  plays,  drinking,  and 
night-brawling,  tried  to  entice,  and  created 
thereby  conflict  and  misery  for  a  time  un- 
til after  we  had  obtained  evidence  from 
tbecougregationBinWlota,Jordan,TeUow 
Stone,  Perry,  Blue  Mounds,  and  from  U. 
A.  PrensB,  all  tending  to  show  a  morally 
corrupt  character.  A  meeting  of  the  con- 
gregation was  held  Jttl,v  29tb,  last  year« 
whroi  his  Immoral  conduct,  both  in  the 
pest  and  present,  was  established,  and 
some  of  bis  adherents  subjecttMl  to  church 
discipline,  and  himself  ordered  to  leave. 
He  is  a  perfect  counterpart  of  that  who, 
a  couple  of  years  since,  was  notorious  Dr. 
Brock,  with  the  exception  that  he  baa  not 
had  the  opportunity  to  commit  the  same 
deeds  In  every  respect.  In  reference  to  the 
evidence  on  file  from  other  places,  and  by 
reason  of  his  conduct  here,  bis  certificate 
of  character  from  this  place  will  be  that 
he  is  a  person  of  an  in  a  high  degree  im- 
moral character,  an  baoitual  drunkard,  a 
fighter,  dishonest  In  his  trade,  lascivious 
and  frivolous  in  hia  conduct,  whose  words 
are  not  to  be  believed.  Wherefore  every- 
body are  warned  from  having  anything 
to  do  with  him,  and  least  of  all. is  be  to  be 
recommended  In  any  manner  whatever  as 
a  teacher  and  instructor  for  the  Christian 
youth.  Some  time  last  fall  my  congre- 
gation in  Otter  Cre«k  published  a  warning 
to  the  public  in  the  newpapers,  and  upon 
the  Inquiry  of  one  M.  J.  Toyen,  of  Wood- 
vlile,  WinncHhelk  county,  Iowa,  I  have 
given  the  same  admonitory  information 
as  here.  He  does  not  stand  in  any  family 
relations  here,— at  any  rate  not  legiti- 
mate. The  rumors  or  reports  are  current 
that  he  has  a  wife  and  child  In  Norway, 
and  also  a  child  In  some  place  in  northern 
part  ol  Wisconsin;  but  I  have  no  evidence 
to  that  effect,  though  I  hold  none  of  It  im- 
possible. [Signed]  Friendly,  O.  Nass. 
P.  S.  lu  certificate  from  H.  A.  Prenss  it  is 
stated  that  he  has  absconded  from  there, 
leaving  a  debt  which  be  ones  a  person  of 
bis  congregation,  who  loaned  him  money 
to' save  arrest  for  disturbance  in  a  saloon. 
You  will  do  well  If  you  could  place  his  con- 
duct before  the  public  as  a  warning  for 
others.  His  organ  transactions  I  will 
pass  by.  Everybody  must  be  on  bis  look- 
out. "  That  July  28, 1888,  the  plaintiff  com- 
menced this  action  of  libel,  based  upon  the 
letter  so  written  by  the  defendant.  That 
the  answer  of  the  defendant  admits  the 
writing  and  sending  of  the  letter,  but  de- 
nies that  he  was  actuated  by  malice  or  111 
will  towards  the  plaintiff,  and  alleges  the 
facts  and  circumstances  under  which  the 


letter  was  written  and  sent,  and  that  the 
letter  was  a  privileged  communication, 
made  In  good  lalth,  and  in  the  full  belief 
of  Its  truth;  and  also.  In  Justification 
thereof,  alleged  that  the  communication 
was  true,  and  pleaded  specially  the  facta 
and  circumstances  showing  Its  truth.  At 
the  close  of  the  trial  the  Jury  returned  a 
verdict  in  favor  of  the  defendant,  and  from 
the  Judgment  entered  thereon  the  plaintiff 
brings  this  appeal. 

John  Ollis,  John  D.  Wilson,  E.  M.Lowry, 
anA  Basbford,  <y  Connor  &  Polleys,  for  ap- 
pellant. John  M.  OUn  and  Brooks  & 
Blunobard,  for  respondent. 

Casbodat,  J.,  {after stating'  tbe  facta  as 
above.)  Tbe  printed  case,  like  many 
others,  is  unnecessarily  volnmlnoos.  It 
contains  over  800  pages  of  testimony.  It 
should  only  "consist  of  a  suflScfent  state- 
ment of  tbe  return"  to  intelligently  pre- 
sent the  questions  relied  npiiu  for  a  re- 
versal. Sup.  Ct.  Rule  8.  The  principal 
point  upon  which  tbe  plalntiO  seeks  a  re- 
versal Is  the  portion  of  the  charge  rriat- 
Ing  to  privileged  communications.  After 
stating  the  general  nature  of  communica- 
tions which  were  absolutely  privileged 
and  those  which  were  only  privlles^d  coq- 
ditlonally,  depending  upon  the  circum- 
stances under  whteb  they  were  made,  the 
trial  Judge  charged  the  Jury  as  follows :  "  1 
Instruct  you  as  a  matter  of  law  that,  if 
this  letlter  ol  tbe  3d  of  August,  1886,  was 
written  by  this  defendant  believing  It  to 
be  true,  in  good  faith,  without  malice, 
then  It  was  a  privileged  communication, 
and  this  action  ccmnoc  be  maintained.  It 
Is  the  end  of  the  case  if  you  should  find 
that  it  is  a  privileged  communication  an- 
der  this  rule  that  I  bare  given ;  and  so 
you  will  examine  the  evidence  upon  that 
point. "  Be  then  calls  their  attention  to 
tbe  "  vast  amount  of  evidence  In  tbe  case, " 
and  directs  them  to  consider  it  all,  and 
determine  whether  tbe  communication 
was  made  "in  good  faith,  tielievlng  it  to 
be  true,  and  without  malice."  The  ver- 
dict determined  that  question  In  favor  of 
the  defendant,  and  the  evidence  is  sofB- 
clent  to  support  the  verdict.  Upon  the 
same  queation  the  court  refused  to  charge 
that,  "in  order  to  make  an  article  privi- 
leged, two  things  must  concur:  (1)  Tbe 
party  making  the  charge  must  make  It 
bona  Ade,  an^  without  malice,  and  with 
reference  to  some  subject-matter  In  which 
he  has  an  interest,  or  in  rtlerence  to  which 
he  has  a  duty  to  perform ;  (2)  It  must  be 
made  to  a  person  having  a  correspond- 
ing interest  and  duty.  There  Is  nothing 
disclosed  by  the  evidence  in  this  case 
which  shows  that  the  relation  of  the  de- 
fendant to  the  plaintiff  or  to  Siveeind,  to 
whom  the  defendant  wrote  tbe  letter, 
would  make  the  occasion  of  tbe  pnblinb- 
Ingof  the  alleged  libel  privileged."  Tbe 
Important  question,  therefore.  Is  whether 
there  was  error  in  submitting  to  the  Jary 
the  question  o(  malice,  good  faith,  and  be- 
lief In  tbe  truth  of  tbe  communication,  or 
In  giving  the  portion  of  the  charge  quoted, 
or  in  thus  refusing  to  charge  as  requested. 
Tbe  learned  counsel  on  both  sides  agree  to 
the  rule  as  stated  by  Foi.aGR,  C.  J.,  and 
held  in  New  York,  "  that  it  Is  for  tbe  court 
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to  detemitne  whether  the  Rubject-matter 
to  which  the  alleged  libel  relates,  the  Inter- 
est In  it  of  toe  author  of  it,  or  bis  rela- 
tions to  it,  are  each  as  to  farnlsh  an  ex- 
CDS';;  bat  that  the  qnestion  ol  eood  talth, 
belief  In  the  truth  of  the  statement,  and 
the  existence  ol  actual  malice,  remain  for 
the  Jury. "  Hamilton  ▼.  Eno,  81  N.  Y.  122. 
Under  this  rule,  the  question  whether  the 
alleged  libel  was  conditionally  prirlleged- 
was,  manifestly,  a  mixed  question  of  law 
and  fact,  to  be  submitted  to  the  Jury  on- 
der  the  charge  of  the  coort.  That  Is  what 
was  done  in  this  case.  But  connsel  con- 
tend, ineffMt,tbat,a8saming,  as  we  mast, 
upon  the  verdict,  that  the  defendant 
wrote  and  sent  the  letter  ttelieTing  It  to 
be  true.  In  good  faith,  and  without  mal- 
ice, yet  the  circamstanees  were  not  snch 
as  to  make  it  pri<'UeK<>d.  They  contend 
that,  in  order  to  be  privileged,  the  defend- 
ant should  have  had  an  interest  in  the  sub- 
ject-matter of  the  letter,  or  some  dnty  to 
perform  In  reference  thereto,  and  also  that 
the  person  to  whom  it  was  addressed 
shonld  have  had  a  corresponding  interest 
or  duty ;  and  they  cite  decisions  of  learned 
courts  in  support  of  such  contention. 
Some  of  those  decisions,  however,  are  in- 
consistent with  others  made  by  the  same 
courts.  In  Noonan  v.  Orton,  32  Wis.  112, 
DtzoN,  C.  J.,  approvingly  quotes  the  lan- 
guage of  Shaw,  C.  i.,  as  follows:  "Where 
words  imputing  misconduct  to  another 
arespoltea  by  one  having  a  dnty  to  per- 
form, and  the  words  are  spoken  In  good 
faith,  and  In  the  belief  that  it  comes  within 
the  discharge  ot  that  duty,  or  Tvhere  they 
are  spoken  in  good  faith  to  tUose  who 
have  an  Interest  in  the  communication, 
and  a  right  to  know  and  actnpunthefacts 
stated,  no  presumption  of  malice  arises 
from  the  speaking  of  the  words,  and  there- 
fore no  action  can  be  maintained  In  such 
cases  without  proof  of  express  malice." 
Bradley  v.  Heath,  12  Pick.  164.  These  cases 
were  cited  approvingly  in  Railway  Co.  v. 
Richmond,  73  Tex.  575, 11  S.  W.  Rep.  556. 
This  alternative  statement  only  makes 
it  necessary  that  there  bean  Interest  or 
duty  on  the  part  of  the  person  making  the 
comninnlcatlon,  or  on  the  part  of  the  per- 
son to  whom  it.  Is  made,  in  order  tbat  it 
be  conditionally  privileged.  There  are 
certainly  many  caaes  holding  that  such 
conimualcation  may  be  conditionally  priv- 
ileged If  made  to  one  having  an  Interest  in 
and  a  right  to  know  and  act  upon  thefacts 
therein  stated.  Weatherston  v.  Hawkins, 
1  Term.  R.  110;  Too(?ood  v.  Spyrlng,  1 
Cromp.  M.&  R.  181 ;  Klne  v.Sewell,3  Mees. 
4W.297;  Robsbaw  V. Smith, 38LawT.(N. 
S.)423;  Waller  v.  Lock,  45  Law.  T.  (N.  S.) 
242;  Tompson  v.  Dashwnod.L.R:  11  Q.  B. 
Dlv.  48;  AtwiU  v.  Mackintosh,  120  Mass. 
177 ;  Sonderlln  v.  Bradstreet,  4«  N.  T.  191 ; 
Bacon  V.  Railroad  Co..  66  Mich.  166,  83  N. 
W.  Rep.  181.  Thus,  In  Robshaw  v.  Smith, 
supra,  It  was  said  by  Orovb,  J.,  speaking 
for  the  court:  "The  defendant  did  not 
act  as  a  volunteer,  but  was  applied  to  for 
information.  When  applied  to,  he  did  give 
such  Information  as  be  possessed.  He 
might  have  refused  to  give  that  informa- 
tion. He  bad  no  legal  duty  cast  upon  him 
to  give  any  opinion.  But  he  was  entitled 
to  give  his  opinion  when  asked,  and, «ibr- 


tioH,  as  it  seems  to  me,  to  show  any  letters 
be  had  received  bearing  on  the  subject. 
•  •  •  Every  one  owes  It  as  a  duty  to 
bis  fellow-men  to  state  what  be  knows 
about  a  person,  when  inquiry  is  made; 
otherwise  no  one  would  be  able  to  discern 
honest  men  from  dishonest  men.  It  is 
highly  desirable,  therefore,  that  a  privi- 
lege of  this  sort  should  be  maintained." 
Li.NDLEY,  J.,  was  of  the  same  opinion,  and 
said:  "I  think  it  would  be  a  lamentable 
state  of  the  law  if.  when  a  iiersnn  asks 
another  tor  information,  that  other  could 
not  give  such  information  as  he  possessed 
without  exposing  himself  to  the  risk  of 
an  action. "  Upun  a  review  of  the  author- 
ities, that  case  and  these  expressions  were 
fully  sanctioned  by  Jbsbbl,  M.  R.,  in  Wal- 
ler V.  Lock,  supra,  who  went  still  further, 
and  said :  "  If  the  answer  is  given  in  Uie 
discharge  ot  a  moral  and  social  duty,  or 
if  the  person  who  gives  it  believes  it  to  be 
■o,  tbat  is  enough.  It  need  not  even  be 
an  answer  to  un  Inquiry,  but  the  com- 
mnnicatlonmay  be  a  voluntary  one.  Xba 
law  is  concisely  stated  by  Lord  Black- 
BDUK  •  •  •  thus :  '  Where  a  person  la 
so  situated  that  it  becomes  right  in  the  in- 
terests of  society  that  be  should  tell  to  a 
third  person  facts,  then,  if  he  bona,  Sd» 
and  without  malice  does  tell  tbem,  it  is  a 
privileged  communlcatioH,'  It  appears  to 
me,  tha  t  if  you  ask  a  question  of  a  person 
whom  you  believe  to  have  the  meaus  of 
knowledge  about  the  character  of  another 
person  with  whom  you  wish  to  have  any 
deallng:s  whatever,  and  he  answers  ftons 
Sde,  that  is  a  privileged  communication.  ' 
I  might  illustrate  this  by  the  instances  of 
Inquiries  being  made  of  a  friend  or  a  neigh- 
bor about  a  tradesman,  a  doctor,  or  a  so- 
licitor. Society  could  not  go  on  without 
such  inquiries.  Thewholedoctrineot  priv- 
ilege must  rest  upon  the  Interest  and  the 
necessltlps   of  society.    If  every  one  was  ^ 

open  to  an  action  of  libel  or  slander  for 
the  answers  he  might  make  to  such  in- 
quiries. It  would  be  very  injurious  to  the 
interests  of  society."  The  eminence  of 
that  late  learned  roaster  of  the  rolls,  who 
thus  expressed  the  opinion  of  the  court, 
and  the  confusion  among  some  ot  the  ad- 
judications, seem  to  justify  the  lengthy 
quotation  made.  In  view  ot  these  au- 
thorities, and  others  which  might  becited, 
it  seems  to  us  that  the  father  ot  the  girl 
who  made  the  complaint  upon  which  the 
plaintiff  had  been  arrested  bad  an  interest 
in  the  communication  sent  by  the  defend- 
ant, and  had  the  right  to  know  and  act 
upon  the  facts  therein  stated;  and  hence, 
had  the  letter  been  written  by  the  defend- 
ant In  answer  to  inquiries  made  by  the. 
father  personally,  it  would  have  been  con- 
ditionally privileged.  The  mere  tact  that 
the  letter  was  written  by  the  defendant 
In  answer  to  inquiries  made  by  another  y' 
for  and  in  behalf  of  the  father  does  not 
take  away  the  privileged  character  ot  Vm  - 
communication.  This  is  manifest  from 
some  of  the  authorities  cited.  We  must 
bold  that  there  was  no  error  in  submit- 
ting the  case  to  the  Jury  on  the  theory 
that  the  communication  was  condition- 
ally privileged.  The  court  also,  nnder  the 
alleged  Justification  In  the  answer,  submit 
ted  to  the  Jury  the  question  whether  all 
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the  chargrea  contained  in  tlie  letter  were 
true,  with  Hpecific  dlrecttons  to  And  tor  the 
plain  cm  if  any  one  of  them  was  false. 
The  verdict,  in  etfect,  found  them  all  tme, 
and  there  appears  to  be  sufficient  evidence 
to  support  the  verdict  in  that  regard.  Ex- 
ception is  taken  because  the  court  charKed 
the  lury  as  follows :  "  I  thtnlc  an  habitual 
drunkard  means  more  than  beinjc  drunk 
on  two  or  three  occasions  within  a  given 
time,— two  or  three  times  within  a  given 
number  of  months;  that  it  means  the  use 
of  Intoxicating  liquors  to  such  an  extent 
as  to  in  some  manner  disqualify  a  man 
from  pursuing  his  avocation;  but  yon  can 
perhaps  define  it  as  well  as  the  court." 
It  iR  claimed  that  thlt>  last  clause  left  the 
Jury  to  deflnu  for  themselves  the  words 
"habitual  drunkard."  The  court  bad, 
however,  already  defined  those  words  suf- 
ficiently favorably  to  the  plaintiff,  and 
what  was  added  was  merely  to  indicate 
that  the  words  were  not  such  as  to  admit 
of  a  precise  definition,  though  well  under- 
stood by  the  public.  Manifestly  the  Jury 
were  not  misled  by  the  charge.  We  find  no 
material  error  in  the  record.  Tlie  Judg- 
ment of  the  circuit  court  Is  affirmed. 


Hempstead  et  al.  t.  Cabqill  et  al. 
{Suignme  Court  of  tfinneiota.    Ainil  87, 1891.) 
LuaTATioHS — Damaobb  ntOM  Brxctiox  or  Dam. 

1.  The  time  limited  by  Gen.  St.  1878,  o.  81.  { 
17,  for  bringing  an  sotlon  for  damages  caused  by 
the  ereotion  and  maintenance  of  a  mill-dam,  be- 
eins  to  ran  not  from  the  erection  of  the  dam,  but 
m>m  the  time  when  the  plaintiff  sustained  dam- 
age thereby. 

8.  The  limitation  for  bringing  an  action  for 
damages  caused  by  permanently  Increasing  the 
height  of  a  dam  is  not  affected  by  tne  faot  that 
damages  had  several  years  before  been  caused 
by  temporaiy  additions  to  the  dam. 

8.  The  award  in  prooeedlnss  to'  obtain  the 
right  to  maintain  a  dam,  ander  the  provisions  of 
sud  chapter,  cannot  indade  past  damages  for 
nnlawfully  maintaining  the  dam. 
(SuUainu  by  the  Cowt.) 

Appeal  from  district  court,  Houston 
county;  Farmer,  Judge. 

C.  N.  Enos,  lor  appellants.  Lloyd  Bar- 
ber and  S,  B,  MelDtlre,  tor  respondents. 

G1LFILT.AN,  C.  J.  The  bill  of  exceptions 
in  this  case  presents  nothing  for  us  to  con- 
sider. We  cannot,  on  the  bill  of  exceptions, 
consider  the  objection  to  evidence,  tor  no 
ground  of  objection  is  stated ;  nor  tbe  suf- 
ficiency of  the  evidence  to  prove  a  cause  of 
action,  tor  tbe  evidence  is  not  set  forth ; 
nor  the  application  of  tbe  statute  of  lim- 
itations, for  it  does  not  appear  when  the 
plaintifts  migbt  have  brougbtthelractlon. 
Tbe  case  must  therefore  be  determined  on 
tbe  findings  of  the  court.  Chapter  81,  { 17, 
Gen.  St.  1878,  in  these  words,  "  No  action 
for  damages  occasioned  by  the  erection 
and  maintenance  of  a  mill-dam  shall  be  sus- 
tained unless  such  action  is  brought  with- 
in two  years  from  the  erection  of  sncb 
dam,"  was  construed  in  Thornton  v. 
Turner,  11  Minn.  390,  (Oil.  237,)  as  provid- 
ing that  tbe  time  limited  begins  to  run 
only  when  the  plaintiff  has  suffered  dam- 
ages so  that  he  may  bring  an  action.  Un- 
der any  other  construction,  a  plaintiff's 
right  to  bring  an  action  might,  In  many 


cases,  be  cat  off  before  It  accrued  so  that 
he  could  sue.  Where  one  erects  a  dam  on 
his  own  land,  no  one  cancomplala  of  it  nn 
til  he  has  suffered  damages  from  it.  His 
right  to  bring  an  action  accrues  only  when 
such  damages  to  him  have  ensued.  The 
purpose  of  imposing  a  limitation  different 
from  tbat  In  ordinary  actions  is  apparent. 
Mill-dams  are  assamed  to  be  of  public  ben- 
efit, and  tbe  right  to  maintain  one  ought 
not  to  remain  loug  in  doubt.  For  that 
reason,  where  tbe  right  to  maintain  a 
dam  is  brought  In  question  by  an  action 
for  damages,  a  short  limitation  is  im- 
posed. In  this  case  the  dam  was  origi- 
nally six  feet  high,  but,  as  the  court  below 
finds,  no  damages  to  plaintiffs  accrued 
from  that,  and  none  are  alleged.  As  we 
understand  the  complaint,  the  damage  is 
claimed  to  have  ensued  from  additions  or 
alterations.  The  complaint  allege  that 
after  the  conveyance  to  defendants  of  tbe 
land  with  the  dam,  as  originally  con- 
structed, on  it,  and  "on  tbe  13tb  day  of 
May,  1883,  and  oa  various  days  betweoi 
tbat  time  and  the  23d  day  of  July,  1889. 
tbe  defendants  Cargill.  well  knowing  tbe 
premises,  and  intending  to  injaretbe  plain- 
tiffs, wrongfully  continued,  altered,  and 
raised  said  dam.  whereby  large  quantities 
of  water,  thereby  accumulated,  were,  dur- 
ing all  said  times,  flowed  in.  upon,  and 
over  said  homestead  farm  of  the  plaintiflki, 
whereby  the  crops  of  cereals,  com,  and 
grass  therein  sown,  planted,  aud  growing 
have  been  annually,  since  said  13th  day  of 
May,  1888,  injured  and  destroyed."  Tbe 
court  found  these  allegations  to  be  true, 
and  tdso  found  plaintiffs'  damages  from 
the  28d  day  of  July.  1887,  to  the  16tb  day 
of  August,  1888,  both  dates  within  tbe  two 
years  prior  to  tbe  action,  by  reason  of  tbe 
premises,  and  the  raising  of  said  dam  one 
foot  aud  nine  inches,  to  be  $75,  for  which 
sum  it  ordered  Judgment  for  plaintiffs. 
We  Infer  from  this  finding  tbat  from  July 
28. 1887,  to  August  16, 188iS,  the  dam  was 
one  foot  and  nine  inches  higher  than  it 
was  orifclnally.  When  tbat  addition  was 
made,  whether  It  existed  aud  caused  dam- 
age prior  to  tbe  first  of  those  dates,  what 
was  tbe  extent  and  character  of  the  alter- 
ations and  additions  prior  to  tbat  date 
nowhere  appears.  The  allegations  and 
findings  in  respect  to  what  was  done  be- 
fore tbat  date  are  all  consistent  with  the 
proposition  made  by  respondents  that  sucb 
alterations  and  additions  were  not  of  a 
permanent  character,  but  were  only  tem- 
porary and  casual,  made  at  one  time  and 
removed  at  another,  so  that  they  did  not 
become  part  of  a  permanent  structure  as 
a  dam,  within  the  meaning  of  said  section 
17.  The  findings  are  not  definite  enough 
to  enable  us  to  say  that  plaintiffs'  right 
of  action  for  damages  caused  by  the  addi- 
tion of  the  one  toot  and  nine  Inches  to  the 
height  of  the  dam  is  barred.  To  limit  his 
right  to  recover  those  damages  by  tbe 
time  of  the  accruing  of  damages  from  a 
prior,  perhaps  merely  temporary,  altera- 
tion or  addition  would  not  be  within  tbe 
spirit  of  section  17,  which  is  to  quiet  one's 
right  to  maintain  a  permanent  dam  as 
against  actions  for  damages  caused  by  it. 
Before  tbe  commencement  of  tbe  action 
the  defendants  had  taken  proceedings  un- 
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4ler  the  proylstons  of  said  chaptar  SI  to  ob- 
tain the  right  to  maintain  the  dam  one 
foot  and  nine  Inches  above  Its  original 
Iielght;  thecommlsslonera  bad  made  their 
award,  and  the  plaintlfrs  liad  appealed 
therefrom  to  the  district  court.  Appel- 
lants claim  that  plaintiffs'  remedy  (or  the 
damages  cansed  by  dpfendants'  prior  un- 
lawful maintenance  of  the  dam  is  In  those 
proceedings.  Thestatutedoesoot  provide 
that  past  damages  shall  be  awarded  in 
thoae  proceediuKS,  but  only  (section  7)  tor 
an  "  assessment  of  damages  which  will  re- 
sult to  any  person  by  the  erection  of  said 
dam  and  its  maintenance  forever. "  Cer- 
tainly, without  a  statute  authorising  it, 
pastdamag^es  could  not  belncluded  in  this 
assessment,  and  the  nward  would  be  no 
bar  to  an  action  for  such  damages.  Proets 
T.  Water  Co.,  17  Minn.  168,  (GU.  186.)  Judg- 
ment aflBrmed. 

MiTCHBLL,  J.,  took  no  part  In  the  decis- 
ion. 


ScBUHAKiCR  V.  St.  Paul  ft  D.  B.  Co. 

iSupreme  Court  of  Minnewta.   April  8, 1891.) 

Daiuoh  vor  Tobtb— Fhozimats  Caoss— IxmBT 

TO  ElVPLOTS — ^NSQMOBNOB. 

1.  The  general  rale  in  sotions  in  tort  ia  that 
the  daniagea  recoverable  are  those  resulting  di- 
rectly from  the  wrongful  act,  whether  they  could 
or  oould  not  have  been  foreseen  or  contemplated 
by  the  wrong-doer  as  the  probable  resnlt  of  the 
sot  done. 

a.  The  direct  or  proximate  oonaeqnenoes  of 
a  wrongful  act  aie  those  which  occur  without 
any  intervening  cause,  and,  where  an  efficient 
adequate  cause  for  the  in]ariea  has  l>een  found, 
it  mast  be  oonsidered  as  the  true  cause,  unless 
another,  not  Incident  to  it,  but  independent  of  it, 
is  shown  to  have  intervened. 

&  The  question  as  to  «vhat  is  the  direct  or 
proximate  cause  of  an  Injury  is  ordlnarUy  not 
«MM  of  science  or  of  legal  knowledge,  bnt  of  fact, 
for  a  ]nry  to  determine^  in  view  of  the  aeoom- 
paayinjteircnnistsnces, 

4.  where  the  injuries  complained  of  were 
eaused  immediately  by  the  act  of  the  servant  in 
walking  from  the  point  to  which  he  had  been 
transported  and  put  at  work  by  the  master,  to  a 
place  where  he  could  obtain  neoessairand  proper 
shelter  and  proteetion  from  the  elements,  the 


ster  cannot  l>e  relieved  ftom  liability,  in  case 

it  appears  that  tlte  servant's  act  in  so  walldng 

was  apparently  rendered  necessary  by  the  master' s 

negllgMit  act,  and  was  not,  in  itself,  negligent. 

^Uabtu  by  the  Court.) 

Appeal  from  district  eonrt,  Bamsey 
county;  Kklly,  Judge. 

Win.  H.  Bllas,  for  appellant.  Brwtn  A 
Wellington,  for  respondent. 

Collins,  J.  To  plaintiff's  complaint 
berein  the  defendant  corporation  inter- 
posed a  demurrer,  apon  the  groond  that 
it  failed  to  state  facts  suflBcient  to  consti- 
tateacaase  of  action.  Upon  the  argu- 
ment of  this  appeal  defendant  contended 
that  its  negligence  in  the  premises  was  in- 
BQlBclently  pleaded;  that  the  injury  com- 
plained of,  provided  the  same  could  be  said 
to  bare  been  the  resnlt  of  defendant's  act, 
was  not  proximate,  but  was  too  remote  a 
consequence  to  be  chargeable  t<i  it ;  and, 
further,  that  from  the  allegations  of  the 
complaint  it  was  manifest  that  plaintiff 
blmself  was  guilty  of  contributory  negli- 
gence.   Very  little  need  be  said  on  any  of 


these  points,  for  none  are  well  taken.  The 
complaint  contains  much  that  is  superflu- 
ous, bnt  in  respect  to  negligence  it  avers  the 
defendant's  duty  to  hare  been  to  tumisb 
transportation  to  plaintiff,  a  car-repairer 
in  Its  employ,  from  the  wrecked  caboose, 
which  he  had  been  sent  out  to  repair  by 
the  foreman,  back  to  St.  Paul,  when  be 
bad  completed  his  work,  and  that  it 
wrongfully,  unlawfully,  and  negligently 
failed  and  omitted  so  to  do,  or  to  furnisb 
plaintiff  with  transportation  to  any  other 
place  where  shelter  or  food  could  be  ob- 
tained, and  that  by  reason  of  such  negligent 
failure  and  omission  plaintiff  was  com 
pelled  to  and  did  walk  to  the  village  of 
White  Bear,  a  distance  of  nine  miles.  In  the 
night-time,  in  extremely  cold  and  danser- 
ons  weather,  that  being  tbe  nearest  point 
at  which  tbe  necessary  shelter  and  food 
could behad ;  thatplacingrellanceupon de- 
fendant's performance  of  its  duty  towards 
plaintiff  when  he  had  completed  his  work, 
by  furnishing  transportation  back  to  St. 
Paul  from  the  place  on  its  line  of  road 
where  be  bad  been  taken  to  repair  the  ca- 
boose, plaintiff  was  wholly  unprepared 
with  means  for  properly  sheltering  or 
clothing  himself.  It  was  also  averred 
that  tbe  facts  and  circumstances  with  ref- 
erence to  the  location  of  tbe  caboose,  tbe 
inclemency  of  the  weather,  the  distance  to- 
shelter  or  food,  and  that  plaintitf,  by  rea- 
son of  his  reliance  upon  being  transported 
back  to  St.  Panl  when  through  with  hla 
work,  had  not  provided  himself  with 
proper  clothing  for  such  weather,  were 
then  well  known  to  tbe  defendant.  The 
negligence  of  the  defendant  might  have 
been  specified  with  greater  certainty,  but 
from  an  Inspection  of  the  pleading  it  ap- 
pears that  defendant  is  charged  with  hav- 
ing nnnecessarily  and  unreasonably  placed 
its  servant,  the  plalntilt,  in  serione  danger, 
from  which  injury  resulted,  by  carelessly 
and  negligently  omitting  to  perform  a 
duty  immediately  connected  with  bis 
work,  on  the  performance  of  which  be  had 
aright  to  and  did  rely.  With  full  knowl- 
edge of  the  situation  as  to  weather  and 
the  locality, consequently  of  the  danger  to 
be  apprehended,  it  neglected  and  aban- 
doned the  plaintiff  under  circumstances 
which  he  alleges  resulted  In  personal  In- 
jury to  him.  It  had  no  mora  right  to  nn- 
necessarily and  unreasonably  leave  him  in 
a  dangerons  place,  to  expose  him  to  an 
unnecessary  and  unreasonable  risk  from 
the  elements,  by  failing  to  furnish  trans- 
portation from  the  place  wbero  be  bad 
been  put  at  work,  when  that  work  was 
comoleted,  it  being  its  duty  so  to  do,  ac- 
cording to  tbe  complaint,  than  It  had  to 
nnnecessarily  and  unreasonably  expose 
him  to  risks  and  dangers  while  he  was  at 
work, — such  risks  and  dangers  as  were 
discoverable  by  tbe  use  of  ordinary  pre- 
caution and  diligence.  The  defendant 
should  have  been  reasonably  diligent,  and 
could  not,  without  incurring  liability,  de- 
sert the  plaintiff  In  the  manner  and  under 
the  circumstances  set  forth  in  tbe  com- 
plaint. 

The  important  question  in  this  case, 
however.  Is  whether,  from  the  complaint, 
it  appears  that  defendant  is  liable  for  the 
Injuries  which  resulted  from  plaintiff's  et- 
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forts  to  obtain  nhelter  and  food  on  the 
occaerion  referred  to;  the  former,  as  be- 
fore stated,  arguintc  that,  as  alleged,  they 
are  too  remote,  and  are  not  the  proxi- 
mate reguItB  ot  Its  act.  It  Is  averred  that, 
by  reason  of  the  unavoidable  exposure  ot 
the  plaintiff,  he  was  made  siclc,  contracted 
rheumatism,  has  ever  since  suffered  Kreat 
pain  and  agony,  and  has  been  permanent- 
ly injured.  It  must  not  be  forgotten  that 
the^raramen  ut  the  action  is  the  negligence 
and  carelessness  ot  the  defendant  in  leaving 
plaintiff  at  a  place  where  hecould  not  pro- 
cure either  sbelteror  food.  It  is  an  action 
in  tort,  and  not  for  a  breach  ot  contract. 
It  is  the  negligence  of  the  defendant  wbicb 
is  complained  of,  and  not  the  breach  ot  a 
contract  to  return  the  plaintiff  to  St.  Paul 
wben  be  bad  performed  his  labor.  It  was, 
ot  course,  essential  that  the  plaintiff's  re- 
lation with  the  defendant  be  made  to 
appear,  for,  unless  be  was  a  servant  to 
whom  the  defendant  owed  a  duty,  there 
could  cuiseno  liability  by  reason  of  its  neg- 
lect to  perform  tiiat  duty.  The  relation 
of  master  and  servant  first  having  been 
shown  to  exist,  the  law  Axes  the  duty  of 
the  former  towards  the  latter,  and  a  viola- 
tion of  this  duty  is  a  wrong,  not  a  breach 
of  the  contract.  This,  then, is  an  action  in 
which  the  wrong-doer  is  liable  for  the  nat- 
ural and  probable  consequences  of  its  neg- 
ligent act  or  omission ;  the  general  rules 
which  limit  the  damages  in  actions  ot 
of  tort  being,  In  many  respects,  different 
from  those  in  actions  on  contracts.  The 
Injury  must  be  tbe  direct  result  of  the  mis- 
conduct attributed,  and  the  general  rale 
In  respect  to  damages  is  that  whoever 
commits  a  trespasa  or  other  wrongful  act 
is  liable  for  all  the  direct  injury  resulting 
therefrom,  although  such  resulting  injury 
could  not  have  been  contemplated  as  a 
probable  result  of  the  act  done.  1  Sedg. 
Dam.  180,  note,  and  cases  cited ;  Clifford  v. 
Railroad  Co.,  9  Colo.  838, 12  Pac.  Rep.  219. 
He  who  commits  a  trespass  must  be  held 
to  contemplate  all  the  damages  which 
may  legitimately  flow  from  his  illegal  act, 
whether  be  may  have  foreseen  them  or 
not;  and,  so  far  as  it  Is  plainly  tracea- 
ble, be  must  make  compensation  for  the 
wrong.  The  damages  cannot  be  consid- 
ered too  remote  if,  according  to  the  usual 
experience  ot  manltind,  injurious  resnlts 
ought  to  have  been  apprehended.  It  is  not 
necessary  that  the  injury  in  tlie  precise 
form  in  which  it,  in  fact,  resulted,  should 
have  been  foreseen.  It  is  enough  that  it 
now  appears  to  have  been  a  natural  and 
probable  connequence.  Hill  v.  Winsor,  118 
Mass.  251.  The  question  is  whether  the 
negligent  act  complained  of— leaving  the 
plaintiff  in  the  open  country  In  the  night- 
time, in  extremely  cold  and  dangerous 
weather,  a  long  distance  from  shelter  or 
food — was  the  direct  cause  of  the  injuries 
mentioned  In  the  complaint,  or  whether  it 
was  a  remote  cause,  for  which  an  action 
will  not  lie,  and  it  mustbetal^enfor  grant- 
ed that  the  walk  of  nine  miles  and  incident 
exposure  brought  about  the  alleged  sick- 
ness, pain,  and  disability.  There  was  no 
intervening  independent  cause  of  the  in- 
Jury,  for  all  of  the  acts  done  by  the  plain- 
tiff, his  effort  to  seek  protection  from  the 
Inclement  and  dangerous  weather,  were 


legitimate,  and  compelled  by  d^endant'a 
failure  to  reconvey  him  to  the  city.  Had 
he  remained  at  the  caboose,  and  lost  bis 
hands,  or  his  feet,  or  perhaps  his  life,  by 
freezing,  no  doubt  could  exist  ot  the  d<>- 
fendant's  liability.  It  must  not  be  permit- 
ted to  escape  the  consequences  of  its 
wrong  because  tbe  injuries  were  received 
in  an  eflort  to  avoid  the  threatened  dan- 
ger, or  because  they  differ  in  form  or  seri- 
ousness from  those  which  might  have  re- 
sulted bad  the  plHintirt  made  no  such  ef- 
fort. An  efficient,  adequate  cause  being 
found  for  tha  injuries  received  by  plaintiO, 
ft  must  be  considered  as  the  true  cause, 
unless  another,  not  Incident  to  it,  but  in- 
dependent of  it,  is  shown  to  have  inter- 
vened between  it  and  the  result.  This  is  tlie 
substance  of  very  clear  statements  of  tlie 
law  found  in  Kellogg  v.  Railway  Co.,  'iU 
Wis.  223,  and  in  Railway  Co.  v.  Kellcigg,  U4 
U.  S.  4<S9.  And  upon  the  point  now  under 
consideration  we  tail  to  distinguish  be- 
tween the  case  ut  bar  and  Brown  v.  Rail- 
way Co.,  64  Wis.  842, 11  N.  W.  Rep.  3.56, 911,— 
an  action  brought  to  recover  for  like  dam- 
ages said  to  ba%'e  been  caused  by  directing 
passengers  to  alight  from  a  train  at  a 
place  about  three  miles  distant  from  their 
destination.  At  all  events,  the  question 
tiB  to  what  was  the  proximate  cause  of  a 
plaintiffs  injuries  Is  usually  one  to  be  de- 
termined by  a  Jury.  As  was  said  iu  Rail- 
way Co.  V.  Kellogg,  supra,  the  true  rule 
is  that  what  is  the  proximate  cause  ot  an 
Injury  is  ordinarily  one  for  a  Jury.  It  is 
not  a  question  of  science  or  legal  knowl- 
edge. It  is  to  be  determined  as  n  fact.  In 
view  of  the  circumstances  attending  it. 

Finally,  the  defendant  insists  that  plain- 
tiff was  guilty  of  contributory  negligence, 
because,  from  the  complaint,  it  appears 
that  be  was  wbolly  unprepared  with 
clotblng  sufficient  for  the  occasion,  and 
because  he  left  tiie  shelter  ot  the  caboose 
when  he  undertook  his  Journey  upon  foot 
to  the  village  ot  White  Bear.  The  plain- 
tiff, undoubtedly,  went  prepared  with  such 
clothing  as  he  would  ordinarily  and  nat- 
urally need  tor  the  occasion,  had  the  de- 
fendant performed  its  alleged  duty,  and 
this  was  all  that  was  required  of  him. 
He  was  not  obliged  to  anticipate  the  de- 
fendant's negligence  or  omission,  and  pre- 
pare for  it,  nor  does  it  follow  that,  be- 
cause there  was  a  caboose  at  the  place 
where  be  worked,  it  afforded  him  ade- 
quate and  proper  shelter  for  the  night. 
If  this  was  tJie  fact,  it  can  quite  properly 
be  shown  as  a  defense  upon  the  trial  of 
the  case.  But  the  complaint  negatives 
such  a  conclusion.    Order  afUrmed. 

MiTCHBLU  J.,  did  not  participate  In  the 
making  and  fliing  ot  this  decision. 


DAVIOSO.N  T.  Davidson  et  «/. 
(aupreme  Court  of  Mtrnnetota.    April  >7,  19BL) 
NEOLianKCB— Question  for  Jurt. 
The  evidence  in  an  action  for  a  personal 
injury  held  not  sufficient  to  go  to  the  jnry  on  the 
question  of  the  defendants'  negligenoe. 
{SyUabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Brili.,  Judge. 
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Davis,  KeTlogg  A  Sereraoce,  tor  appel> 
lant.  WilUama,  Goodenow  A  Utanton,  for 
reepondeuts. 

GiLPii.LAN,  C.  J.  Plaintiff  wasemployed 
by  the  defendants  in  operatingan  elevator 
in  a  bolldiDjB;,  and  while  po  engaged  one  of 
the  iron  weights  by  means  of  which  the 
elevator  is  operated  becamedetauhed  from 
the  iron  rods  by  which  the  weights  are 
suspended  and  Itept  in  place,  and,  falling 
through  the  top  of  tlie  elevator  car  or  cab, 
injnred  plaintiff.  To  recover  forthe  Injury 
be  brings  this  action.  At  the  close  of  the 
evidence  the  conrt  below  directed,  and  the 
Jnry  retnmed,  a  verdict  for  defendants. 
Tbe  direction  of  the  court  was  right.  In 
such  actions  tbe  plaintiff  must  show  that 
the  Injury  occurred  through  negligence  or 
want  of  care  on  the  part  of  the  delend- 
ant.  If  it  )b  claimed  to  have  occurred 
through  tbe  improper  and  dangerous  con- 
dition of  machinery  with  which  plaintiff 
was  at  work,  he  must  show  that  it  was 
tn  a  dangerous  condition,  which  proper 
care  wonld  have  prevented,  and  that  the 
injury  was  caused  by  that  condition.  It 
Is  not  enough  to  prove  tbe  injury.  He 
must  show  that  it  was  in  consequence  of 
want  of  care  on  the  part  of  the  defendant. 
In  tb<s  case  there  was  no  evidence  to  sug- 
gest how  the  weight  came  to  be  displaced ; 
none  to  indicate  that  it  waa  through  any 
defect  in  the  plan  or  constmction  of  tbe 
elevator,  or  that  in  respect  to  the  manner 
of  keeping  tbe  weights  in  place  tbe  elevator 
differed  from  others;  or  to  show  that  it 
was  prior  to  the  Injury  In  Improper  condi- 
tion. Its  condition  Just  prior  to  the  injury 
was  not  shown.  We  cannot  conjecturu 
from  the  testimony  and  tbe  model  placed 
before  as  how  the  weights  could  tall  unletw 
from  oosltive  interference  by  some  person. 

Order  aflBrroed. 


Laiujiy  v.  Buschkb. 
{Supreme  Court  of  Minnesota.     April  87, 1891.) 

EUbOTMBNT— BOUSDABUB — JnDOMBNT. 

E7idence  held  to  sustain  the  flndlng  of 
fttct. 
(SyUofnu  by  the  Court.) 

Appeal  from  district  court,  Scottcounty. 
R.  A.  A  F.  C.  Irwln.tor  appellant.    H.  J. 
Peck,  tor  respondent. 

GiLFiLLAN,  C.  J.  There  was  only  one 
question  In  this  cape,— a  question  of  fact, 
to-wlt,  the  true  location,  according  to  the 
United  States  survey,  of  the  line  between 
sections  3  and  4,  town  113  N.,  of  range  24 
W.  Tbe  plaintiff  claims  that  It  ran  In  a 
atraigbt  course  between  the  section-comer 
posts,  and  that  would  be  tbe  presump- 
tion if  the  contrary  did  not  appear.  The 
defendant  claims  that  it  trended  easterly 
from  each  section-corner  post,  so  as  to 
form  an  obtnse  angle  at  its  intersection 
with  the  east  and  west  quarter-section 
line.  The  referee  found  the  line  to  run  as 
claimed  by  defendant,  and  the  evidence 
sustains  the  finding.  The  action  being  in 
ejectment,  a  Judgment  in  general  terms 
fur  defendant  wonld  have  been  sufflclent, 
but  it  te  no  objection  to  It  that  it  in 
terms  defines  tbe  line  between  tbe  two  sec- 
v.48N.w,no.lO— 36 


tions,  tor  that  was  the  very  matter  liti- 
gated and  derided.    Judgment  afSrmed. 

MiTCHBLL,  J.,  took  no  part  in  the  de- 
cision. 


GiLLBSPIB  V.  BBECHER. 

{Supreme  Court  of  Michigan.   April  24, 1891.) 

SUBBBHDSB  Or  IiBA*B— A8&i.0IA  —  RiOBT  TO  RB- 
8IST. 

1.  Id  an  action  for  assault  and  battery  plain- 
tiff's evidence  was  that  she  and  her  husband  were 
lessees  of  defendant's  hotel;  that  on  Augns^-  28th 
she  paid  the  rent  due;  that  the  next  momine  de- 
fendant demanded  immediate  possession,  whioh 
was  refused;  that  plaintiff's  hnsbaad  adinitted 
the  expiration  of  the  lease,  and  agreed  to  move, 
but  wanted  time  to  secure  another  bouse;  that  he 
afterwards  claimed  the  right  to  remain  in  pos- 
session; that  defendant  thereupon  barricaded  the 
front  doors,  refusing  to  let  any  one  pass,  and  that, 
when  they  attempted  to  remove  him  by  foroe,  be 
resisted,  and  endeavored  to  strike  plalntiji  witli 
his  oane.  Defendant's  evidenoe  was  that  be  liad 
an  interview  with  plaintiff  and  her  busband,  who 
surrendared  the  premises;  that  defendant  then 
took  possession  by  patting  his  watchman  in 
charge,  and  went  there  himself  the  next  day  an- 
der  their  agreement  to  close  the  house.  Meld,  a 
surrender  and  termination  of  the  lease. 

2.  Where  the  lessee,  after  the  surrender  and 
termination  of  a  lease,  denies  the  lessor's  right 
to  peaceable  entry  and  possession,  and  attempts 
to  expel  him  by  force,  this  is  an  unlawful  as- 
sault, and  theleBsor  Is  justified  in  resisting  It 
with  suiScient  force  tu  repel  the  same. 

Brror  to  circuit  court,  Wayne  county ; 
Gartner,  Judge. 

Henry  M.  Cbeever  and  LuthorS.  aVow- 
bridge,  for  appellant.  D.  A.  Straker, 
(Jawea  H.  Pound,  of  counsel,)  for  ap- 
pellee. 

CHAifPLiN,  C.  J.  This  is  an  action  for 
aasault  and  battery,  in  which  the  plain- 
tiff recovered  damages  in  tbe  court  below 
to  the  amount  of  $2,500.  Tbe  declaration, 
which  contains  a  single  count,  alleges: 
"That  said  defendant  heretofore,  to-wlt, 
on  tbe  30tb  day  of  August,  1888,  with  force 
and  arms  made  an  assault  upon  said 
plaintiff,  and  did  beat  and  jotberwise  ill- 
treat  said  plaintiff,  to-wit,  did  attempt  to 
strike  said  plaintiff  with  a  large  stick  in 
his  hand,  and  did  unlawfully  take  bold  of 
said  plaintiff,  and  did  with  great  force  and 
violence  push  said  plaintiff  away  from 
him,  while  said  plaintiff  was  endeavoring 
to  rescue  her  husband  from  said  defend- 
ant, who  was  about  at  said  time  to  strike 
her  (plaintiff's)  husband  with  a  stick,  and 
other  wrongs  to  tbe  plaintiff  did,  against 
the  peace  and  dignity  ol  the  people  of  the 
state  of  Michigan. "  Tbe  testimony  intro- 
duced upon  tbe  trial  showed  that  defend- 
ant was  the  owner  of  the  Globe  Hotel, 
situated  at  tbe  corner  of  Jefferson  avenue 
and  Brush  street  in  the  city  of  Detroit, 
with  an  entrance  upon  Brush  street. 
There  were  35  rooms  In  the  hotel ;  and  on 
or  about  the  8th  day  of  March,  1888,  under 
an  arrangement  entered  into  between 
plaintiff  and  herhusband  nnd  Mr.  Beecher, 
they  entered  into  poBsession.  and  kept  a 
hotel  and  boardlng-bouae.  The  plaintiff's 
evidence  tended  to  prove  that  on  tbe  28th 
day  of  August,  1888,  Mr.  Gillespie  paid  Mr. 
Beecher  in  full  tor  tbe  rent  due,  and  at 
about  9  O'clock  on  tbe  morning  of  Augoat 
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29th  Mr.  Beecher  entered  the  office  ot  the 
hotel,  and  told  them  he  wanted  possesBlon 
ot  the  place,  and  had  brought  men  with 
blm  to  put  their  things  out ;  that  they  de- 
clined to  yield  pngseBsiun,  and  plalntiO 
told  him  that  the  men  mast  leave;  that 
she  went  into  the  kitchen,  and  when  she 
returned  the  men  were  gone,  and  Mr. 
Beecher  sat  in  a  chair  in  the  office ;  that 
Mr.  Gillespie  told  him  it  tbey  had  to  move 
they  would,  but  wanted  until  the  next 
Monday  to  get  a  house  to  move  into;  that 
be  went  out  to  iuok  for  a  hou^e,  and  was 
gone  until  nearly  noon ;  that  when  lie  re 
turned  Mr.  Beecher  was  still  there,  and 
still  Insisted  upon  having  possession  and 
closing  the  house,  and  wanted  to  separate 
the  furniture.  It  appeared  from  the  tes- 
timony of  plaintiff  that  the  35  rooms  were 
famished,  and  all  of  the  furniture  and  car- 

f»ets  belonged  to  Mr.  Beecher,  except  two 
oads.  Plaintiff's  testimony  further  tend- 
ed to  prove  that  in  the  afternoon  her  hus- 
band went  again  in  search  of  a  bouse,  and 
returned  about  4  o'clock  unsuccessful.  In 
the  mean  time  Mr.  Beecher  had  removed 
bis  chair,  and  placed  it  against  the  double 
dour  of  the  front  entrance,  and  sat  down 
la  it  BO  as  to  prevent  ingress  or  egress 
tbroagh  snch  entrance;  that  at  one  time 
during  the  forenoon  the  plaintiff  threw  a 
wet  dish-cloth  in  Mr.  Beecher's  face ;  that 
in  the  afternoon,  while  Mr.  Beecher  was 
barricading  the  doors,  she  approached 
bim,  but  he  raised  his  cane  in  a  threaten- 
ing manner,  and  told  her  to  keep  away 
at  the  peril  of  her  life,  or  at  her  peril ;  that 
after  that  her  child,  then  three  months 
old,  was  taken  sick,  and  she  went  to  Mr. 
Beecher,  and  requested  to  be  let  out  ot 
the  door,  so  she  could  go  to  the  drug- 
store and  get  some  medicine  for  her  child, 
and  Informed  him  that  it  was  sick,  but  he  re- 
fused, and  pushed  her  a  way  violently.  She 
then  made  her  exit  by  another  way,  and, 
returning  to  the  front  entrance,  was  pre- 
vented by  Mr.  Beecher  from  entering  there. 
Mr.  Beecher  occupied  his  position  at  the 
door,  preventing  ingress  and  egress  by 
that  entrance  until  about  9  o'clock  in  the 
evening.  At  this  time  two  members  of  the 
Metropolitan  police  force  had  entered  the 
office  at  the  hotel  through  a  vacant  store 
leading  from  Jefferson  avenue.  Mr.  and 
Mrs.  Gillespie  and  others  were  present. 
Another  member  of  the  police  force  was 
stationed  at  the  door,  and  a  number  of 
persons  had  collected  about  it.  Mr.  Dem- 
ler,  one  of  the  policemen,  testifies  that 
Mr.  Gillespie  said  "that  Mr.  Beecher  had 
blockaded  the  door;  that  they  had  board- 
ers who  wanted  to  get  in,  and  some  want- 
ed to  go  out.  and  could  not  get  out.  I 
said :  '  Have  you  possession  ot  this  build- 
ing?' He  said  : 'Yes.'  I  said :' If  I  were 
in  possession  of  the  building  I  should  re- 
move him.'" 

It  appears  from  the  testimony  of  plain- 
tiff's witnesses  that  Mr.  and  Mrs.  Gillespie 
acted  upon  this  advice.  Mr.  Gillespie  nar- 
rates what  ensued  as  follows:  "I  went 
and  grabbed  him  like  this,  and  said :  '  You 
are  here  long  enough,  and  you  will  ob- 
struct this  door  no  longer.'  As  I  ap- 
proached him  he  Just  rose  up,  and  to  the 
best  of  my  knowledge  I  grrabbed  him  un- 
der the  arma.  leaving  bis  bands  free.    I 


Just  raised  blm  up  with  all  my  might  wltb 
the  chair;  that  was  all  I  could  do.  Mrs,. 
Gillespie  pulled  the  chair  away,  and  In  a 
moment  Mr.  Ormerod  pulled  the  chair 
from  her,  and  she  received  the  blow  that 
was  intended  for  me,  possibly,  or  rather 
for  her  head,  on  her  hand.  It  was  all  done 
quickly  and  simultaneously,  and  the  door 
was  pushed  right  in.  Question.  At  the 
time  the  door  was  pushed  in,  tell  us  what 
became  of  you  and  Mr.  Beecher.  A.  Well, 
I  might  say  It  was  over,  for  Just  as  aooD 
as  I  got  him  on  his  feet — of  course  be  bad 
to  stand  on  hin  feet— she  had  the  chair 
awav  from  him,  and  be  was  on  his  feet 
with  the  cane  up  in  this  manner,  and  com- 
ing right  down  on  her  head,  and  she  got 
her  two  hands  onlt,  and  with  the  crook 
part  she  pushed  like  this ;  and  he  wrestled 
her  aroand ;  Jammed  her  up  against  the 
case.  Q.  After  your  wife  took  hold  of  the 
cane,  you  say  be  wrestled?  A.  He  tried 
to  free  the  cane  from  her  to  use  it.  Q. 
Will  you  tell  us  what  followed  after  that? 
A.  Well,  the  officers  interposed  ImctiecU- 
ately.  and  quieted  every  thing,  and  dis- 
persed the  crowd."  Mrs.  Gillespie,  the 
plaintiff,  was  asked  to  tell  what  took 
place  when  the  officers  were  there,  and  she 
tjrstlfied  as  follows:  "They  told  us  tbey 
could  not  remove  him ;  we  would  have  to 
remove  blm  ourselves ;  to  coax  him  away. 
Mr.  Gillespie  went  to  remove  him.  As 
soon  as  he  raised  bim  a  little  oft  the  chair 
I  saw  be  was  not  able  to  take  him.  There 
was  a  little  scuffle  between  them,  and  I 
went  over  and  took  the  chair  from  under 
him,  and  In  a  moment  it  was  taken  out  of 
my  hand,  and  I  kind  of  tell  back  against 
the  door.  The  door  was  forced  in,  and  it 
kept  me  from  tailing.  As  it  was,  he  was 
shoved  over  against  the  cigar-case,  and  I 
was  also.  I  was  shoved  with  my  back 
against  the  door.  He  was  close  up  beside 
me,  and  Instantly  be  drew  up  bis  cane,— 
slipped  it  tbroagh  his  hand,  and  drew  op 
his  cane.  I  caught  the  hook  end  ot  It  as 
it  was  coming  down.  I  threw  up  my 
hands,  and  be  shook  me  violently  to  get 
the  cane  away  from  me.  Question.  What 
did  you  do  with  the  cane?  Answer.  I 
don't  know  anything  more  that  happened, 
only  Just  Mr.  Demler  giving  a  step  to- 
wards me.  I  remember  that,  but  I  don't 
remember  anything  more.  Q.  Before  that 
what,  ir  anything,  did  he  do  with  the 
cane?  Did  he  have  it  down  this  way,  or 
was  it  lying  on  the  floor,  or  what  was  he 
doing  with  It?  A.  He  never  let  It  out  of 
his  hands  at  all  while  he  sat  there.  Q. 
What  did  you  catch  it  tor,— why  did  you 
try  to  catch  it?  A.  I  would  have  got 
struck  with  it  on  the  head  it  I  had  not.  Q. 
Who  was  striking  at  you  ?  A.  Mr.  Beech- 
er." The  testimony  shows  without  any 
doubt  that  both  plaintiff  and  herhusband 
requested  Mr.  Beecher  to  leave  the  prem- 
ises before  they  attempted  to  remove  him. 
but  be  declined  to  leave,  asserting  that 
their  lease  had  expired,  and  that  he  was 
In  possession,  and  intended  to  keep  it. 

It  was  the  claim  of  Mr.  Beecher,  and  he 
introduced  testimony  tending  to  substan- 
tiate it,  that  he  had  leased  the  hotel,  and 
by  far  the  largest  part  ot  the  furniture,  to 
Mr.  and  Mrs.  Gillespie,  which  lease  had  ex- 
pired on  the  day  prevloas  to  the  day  oa 
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"wbicb  the  assault  was  alleged  to  have 
been  committed,  and  that  be  then  had  an 
Interview  with  Mr.  and  Mrs.  Gillespie, 
wblcta  resulted  in  Mr.  Gillespie's  surrender- 
ing to  bim  the  premises ;  and  that  he  then 
took  possession, and  pat  his  watchman  In 
possession.  That  it  was  agreed  that  on 
tbe  next  day  at  noon  they  should  close 
tbe  bouse,  and  they  should  separate  out 
tbe  tnmitare  belonginK  to  Mr.  Gillespie; 
and  be  bad  agreed  to  gire  him  tall  posses- 
sion on  the  next  day;  and  that  Gillespie 
inlgbt  occupy  the  rooms  they  were  In  tem- 
porarily, and  also  store  their  lurnlture  un- 
til they  obtained  a  house  to  remove  to. 
Tbat  he  went  there  the  next  morning  and 
took  along  some  men  to  assist  the  Gilles- 
pies  in  removing  tbelr  Inrniture.  That  he 
went  into  tbe  office,  where  be  saw  Mr. 611- 
lespie,  and  told  bIm  be  had  come  to  separ- 
ate tbe  Inrniture.  That  Mr.  Gillespie  re- 
qaested  bira  to  wait  a  short  time  for  him 
to  go  down  town  and  collect  a  board-bill. 
Tbat  be  consented,  and  took  a  seat  in  the 
oflSce.  Tbat  Mr.  Gillespie  returned  about 
11  o'clock,  and  requested  a  further  delay 
nntil  after  dinner,  to  which  be  consented. 
After  dinner  be  asked  Mr.  Gillespie  if  be 
was  ready  to  commence  and  carry  out  the 
agreement  they  had  made  the  night  be- 
fore, and  then  Mr.  Glllesplu  said  be  had 
seen  his  lawyer,  and  he  had  advised  him 
tbat  be  could  stay  there  a  month  or 
more.  Tbat  be  told  Gillespie  that  be  was 
badly  advised;  that  they  could  not  do 
tbat;  and  he  said  to  them  that  the  agree- 
ment they  had  made  about  closing  tbe 
honse  must  be  carried  out,  and  their 
things  separated  from  his.  That  then  Mr. 
and  Mrs.  Gillespie  started  to  go  up-stalrs, 
and  Mrs.  Gillespie  came  rapidly  down 
stairs  and  went  behind  the  counter,  and 
took  all  the  keys  off  from  the  board,  and 
went  back  up  stairs.  He  then  took  his 
station  at  tbe  door,  sitting  in  a  chair  with 
bis  back  to  tbe  door.  He  states  what  oc- 
cnrred  about  9  o'clock  In  the  evening  as 
follows:  "Mrs.  Gillespie  nnd  Mr.  Gillespie 
came  in  one  after  >tbe  other  through  the 
dining-room  door.  Mrs.  Gillespie  went 
past  the  stairway,  and  then  turned  facing 
the  windows  In  tbe  doors  looking  onto 
Brasb  street,  and  came  directly  towards 
me,  and  apparently  looking  out,  or  desir- 
ing to  look  ont,  of  the  window.  Mr.  Gil- 
lespie came  behind  the  counter,  and  at  my 
left  band, and  came  towards  mettaatway; 
and  not  knowing  what  they  meant  to  do, 
and  distrustful  of  them,  I  tried  to  keep  an 
eye  on  both,  more  particularly  on  Mr.  Gil- 
lespie. He  threw  bis  arms  right  around  me. 
Iwassittingintbis  way.  [illustrating.]  As 
I  was  sitting  there,  he  threw  bis  arms 
right  aroad  my  body  under  my  arms,  and 
palled  me  towards  him,  raising  me  at  the 
same  time.  At  tbe  sams  time  Mrs.  Gilles- 
pie came  up  from  this  side,  and  took  hold 
of  the  round  of  the  chair  with  one  hand, 
and  took  bold  ol  my  cane  with  the  other, 
and  lifted  my  band  and  cane  up  at  tbe 
same  time,  pnlled  tbe  chair  out  from  under 
me.  And  while  I  was  in  this  condition 
the  door  was  burst  open,  and  the  center 
door  swung  around  against  the  throe  of  us 
all  together.  The  force  of  it  struck  against 
myself  there.  They  both  had  hold  of  me, 
and  we  all  three  were  swung  against  tbe 


counter,— tbat  part  of  it  where tbedeek  to, 
on  this  end,  tbe  part  that  tbe  glass  cigar- 
case  is  on.  Question.  And  she  had  hold 
of  the  cane  at  tbat  time?  Answer.  She 
had  hold  of  my  cane  at  that  time.  Q.  At 
tbe  upper  end?  A.  At  this  end,  below  ihy 
band,  and  had  bold  of  it  here.  I  held  on, 
and  she  was  endeavoring  to  get  it  away 
from  me,  which  lifted  it  up.  This  hand 
was  crippled  by  the  blow.  When  I  saw  she 
was  anxious  to  get  my  cane  away  from 
me  I  let  this  band  down,  and  took  bold 
below,  and  wrenched  this  hand  around.  I 
had  hold  below,  and  she  bad  bold  above, 
and  that  raised  the  cane  up,  while  I  was 
endeavoring  to  pull  It  away  from  her. 
Q.  What  next  happened?  A.  Thenextwas 
two  or  three  oflBcers  close  to  as  there. 
They  said  something  to  them  about  the 
matter;  Just  wbat  I  don't  remember,  and 
there  was  quite  a  crowd. " 

Tbe  testimony  In  the  case  shows  with- 
out contradiction  that  tbe  rights  of  Gilles- 
pie under  the  lease  bad  terminated.  Mr. 
Gillespie  himself  testifies  to  a  conversation 
between  Mr.  Beecher  and  himself  on  tbe 
morning  of  the  29th  as  follows:  "He 
said:  'The  lease  bas  expired.'  I  said: 
'Even  so.  we  want  some  time  to  get  a 
place ;' and  he  said :  'You  must  get  out 
to-day.  I  want  my  place  to-day.  It  is 
my  property,  and  I  want  it  to-day.'  I 
said:  'If  it  is  impossible  to  get  out  we 
cannot;  bat  it  It  is  possible,  ot  course  we 
will  get  oat.' "  Mr.  Beecher  also  testified 
tbat  the  reason  he  and  hi?i  man  remained 
there  after  they  were  ordered  out  was  tbat 
be  was  afraid  that  his  property  would  be 
carried  away  by  Mr.  Gillespie.  If  it  be 
true  that  the  lease  had  expired,  it  follows 
that  Mr.  Beecher  was  not  a  trespasser  up- 
on tbe  premises.  So  longas  hecommltted 
no  breach  ot  tbe  peace  in  entering  upon 
bis  own  property  to  regain  possession, 
and  so  long  as  be  could  retain  sucb  pos- 
session without  committing  a  breach  ot 
the  peace,  be  had  a  right  to  remain  in  the 
hotel  office.  The  testimony  shows  that 
Mr.  Beecher  was  not  keeping  tbe  plaintiff 
and  her  husband  imprisoned  by  ot>struct- 
Ing  the  passage  by  tbe  front  entrance. 
There  were  other  ways  ot  ingress  and 
egress,  and  others  had  entered  without 
difficulty,  among  them  tbe  members  of  the 
Metropolitan  police. 

Whatwa8BaIdbyMr..TusticeSHEBWOOD, 
and  concurred  in  by  Mr.  Justice  Camp- 
bell, applies  equally  well  to  the  facts  ot 
this  case.  He  said  :  "  If  tbe  defendant,  at 
the  time  he  entered  into  possessiun  of  tbe 
property,  had  tbe  right  to  that  possession, 
and  be  entered  peaceably,  such  possession 
would  be  lawful,  and  neither  the  plaintiff 
nor  her  husband  would  have  tbe  right  to 
forcibly  put  him  out."  Franck  v.  Wie- 
gert,  66  Mich.  474,  28  N.  W.  Rep.  172.  And 
as  was  said  by  Mr.  Justice  Campbell  in 
Drew  V.  Comstock,  57  Mich.  182,  23  N.  W. 
Bep.  721 :  "It  the  defendant  used  bis  stick 
to  defend  himself  from  wbat  seemed  to 
him  to  be  an  assault,  there  was  no  wrong 
in  doing  so. "  An  analogous  case  is  that 
of  Ayres  v.  Birtch,  »5  Mich.  501.  Blrtch 
sued  Ayres  in  trespass  tor  an  assault  and 
battery.  The  act  complained  ot  took 
place  at  a  blacksmith  shop  leased  by 
Birtch  ot  Ayres,  and  occupied  by  the  former 
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at  the  time.  The  case  made  by  BIrtch 
was  that  Ayres  came  Into  the  ahop,  and, 
being  requeeted  by  him  to  leave,  refused 
to  do  eo,  whereupon,  making  use  of  no 
m.ore  force  than  was  necessary,  he  pro- 
ceeded to  put  him  oat,  when  Ayres  struck 
him  a  severe  blow  with  a  whiffletree. 
Ayres,  on  the  contrary,  claimed  that  he 
went  to  the  shop  to  prevent  the  carrying 
off  of  some  Iron  which  he  sold  to- Birtch, 
but  the  title  of  which  he  was  to  retain  un- 
til it  was  paid  for,  which  had  not  then 
been  done;  that  BIrtch  assaulted  him  Im- 
mediately upon  his  entering  the  shop;  and 
that  the  blow  he  struck  was  In  resistance 
to  this  assault.  It  was  held  that.  It  the 
facts  were  as  claimed  by  defendant,  they 
would  constitute  a  complete  defense,  un- 
less the  force  employed  by  Ayres  in  resist- 
ing the  assault  upon  him  was  greater  than 
was  necessary  to  his  own  protection. 
And  it  was  also  held  that.  If  BIrtch  made 
the  first  assault  upon  Ayres,  and  was  not 
Justified  in  law  in  so  doing,  the  burden 
was  upon  him  to  show  that  the  force  em- 

gloyed  by  Ayres  in  resisting  and  defending 
Is  person  was  excessive.  We  adhere  to 
the  principles  enunciated  in  these  cases, 
and  the  Jury  should  hare  been  instrncted 
that,  if  they  were  satisfied  from  the  testi- 
mony that  the  lease  had  terminated,  that 
Mr.  Beechei  was  entitled  in  law  to  the  pos- 
session of  his  premises,  and  that  he  bad  a 
right  to  enter  peaceably  into  the  posses- 
sion thereof,  and  that  plaintiff  and  her 
husband  had  no  right  to  remove  him  by 
force;  that  in  doing  so  they  made  an  as- 
sault upon  him  that  was  unlawful,  and  be 
had  a  right  to  resist  such  assault  by  force 
sufficient  to  repel  it,  and.  If  he  used  no 
more  force  than  was  necessary  to  repel  the 
assault,  he  would  not  be  liable  to  the 
plaintiff  In  this  action.  The  circuit  Judg^ 
charged  the  jury  that  "it  is  claimed  on  the 
part  of  the  defendant  In  this  case  that  Mr. 
and  Mrs.  Grlllespie  ag^reed  to  surrender  up 
to  Mr.  Beecher  posseBsiun  of  the  property. 
However,  this  was  not  done.  Mr.  Beecher 
went  in  there,  according  to  the  undisput- 
ed testimony,  on  the  29th  day  of  August. 
He  went  In  there  and  sat  down,  and  it  is 
claimed  on  the  part  of  the  plaintiffs  that 
he  interfered  with  their  possession,  and 
with  their  running  the  hotel;  that  he  sat 
in  the  front  of  the  door,  preventing  people 
from  coming  in  and  going  out.  Now,  gen- 
tlemen of  the  jury,  the  property  bad  not 
been  surrendered,  and  as  a  matter  of  law 
the  defendant  had  no  right  to  do  that, 
and.  If  be  did  Interfere  with  their  posses- 
sion In  that  way,  they  bad  the  right,  un- 
der the  law,  to  use  all  lawful  means  to  re- 
move him.  Now,  it  aijpears  that  after  he 
had  been  there  for  some  time — In  fact  It 
was  undisputed— an  attempt  was  made 
to  remove  him  so  aa  to  obtain  access  to 
this  door,  to  permit  of  people  coming  in 
and  going  out.  However  that  may  be, 
as  far  as  his  interfering  with  tbe  posses- 
sion is  concerned,  that  cuts  no  figure  in 
this  case,  except  incidentally.  This  Is  not 
asoitfor  interfering  with  the  possession, 
but  tor  an  assault  and  battery.  And 
what  I  have  said  thus  far  is  to  make  more 
plain  to  you  tbe  theory  upon  which  this 
case  has  been  submitted  under  the  plead- 
ings and  the  evidence  and  the  claims  of 


counsel.  It  is  claimed  by  Mr.  Beecher  that 
when  they  attempted  to  remove  him  he 
merel.y  resisted;  that  Mr.  Gillespie  took 
him  around  the  body,  and  that  Mrs.  Gil- 
lespie took  hold  of  the  chair;  and  that 
whatever  he  did  there  was  not  an  assault 
upon  Mrs.  Gillespie,  but  that  he  merely  re- 
sisted. Now,  If  that  is  the  fact, — that  be 
merely  resisted. — why  that  Is  an  end  to 
this  case,  and  there  could  not  be  any  re- 
covery under  the  pleadings.  But  it  la 
claimed  by  Mrs.  Gillespie  that  an  assault 
was  committed  upon  her  at  that  time; 
that  Mr.  Beecher  raised  his  cane  over  her 
head,  and  brought  it  down,— or  you  will 
remember  what  the  testimony  Is  in  that 
particular;  that  she  took  hold  of  it  with 
both  hands;  that  he  meant  to  strike  her. 
Now,  it  is  for  you  to  say  what  the  fact  Is. 
It  is  fur  you  to  say,  from  all  the  evidence 
in  this  case,  as  to  whether  an  assault  wus 
committed  or  not.  As  I  have  said  before, 
it  is  not  for  the  Intcrterence  with  the  prop- 
erty that  a  recovery  can  be  had  In  this 
case,  if  it  can  be  had  at  all.  but  it  is  based 
solely  and  absolutely  upon  the  fact  of 
an  assault  having  been  committed;  and  it 
Is  for  you  to  say  whether  an  assault  has 
been  committed  or  not.  As  I  said  a  nao- 
ment  ago,  if  Mr.  Beecher  merely  resisted 
their  attempt  to  put  him  out,  why  then  he 
was  not  guilty  of  an  assault.  On  the  oth- 
er hand,  It  you  find  according  to  the  theo- 
ry of  the  plaintiff,  according  to  the  testi- 
mony of  Mrs.  Gillespie, — and  you  will  re- 
member also  tbe  other  testimony  in  the 
case, — that  Mr.  Beecher  raised  bis  cane, 
and  attempted  to  strike  her,  why  that, 
under  the  law,  would  constitute  an  as- 
sault. Now,  the  first  question  for  you  to 
determine— and  that  would  be  practically 
the  only  question,  unless  you  should  come 
to  the  question  of  damages— will  be  as  to 
whether  an  assault  was  committed  or 
not.  If  you  find  that  the  assault  was 
committed,  as  claimed  by  the  plaiutiO  in 
this  case,  why  then  you  will  have  to  con- 
sider tbe  question  of  damag^.  On  tiie 
other  hand.  If  yon  are.not  satisfied  from 
the  evidence  that  an  assault  was  com- 
mitted, that  Is  the  end  of  tbe  case,  and 
your  verdict  will  be  not  guilty." 

Counsel  for  defendant  requested  tbe 
court  to  charge  the  jury  as  follows :  "  (1) 
If  Gillespie  surrendered  possession  of  tbe 
premism*  on  the  29th,  or  the  morntnic  of 
tbe  80th  of  August,  then  Mr.  Beecher  bad 
a  legal  right  on  the  premises.  (2)  If  you 
believe  that  Mr.  and  Mrs.  GiUoepIe  first 
laid  violent  hands  on  Mr.  Beecher  to  re- 
move hlra  from  his  chair,  tben  they  were 
tbe  aggressors,  and  committed  an  assault, 
and  Mr.  Beecher  had  a  right  to  resist  them 
by  force,  and  your  verdict  must  be  for  the 
defendant.  (3)  If  tbe  premises  had  been 
surrendered  to  Beecher  on  the  29th,  tben 
Gillespie  and  wife  had  no  legal  right  on  the 
premises  on  tbe  SOth,  except  to  remove 
their  property."  The  court  declined  to 
g^ve  each  and  every  one  of  tb>«e  requests, 
and  to  such  refusal  tbe  defendant  by  his 
counsel  excepted.  Some  portions  of  the 
charge  as  above  given  were  excepted  to, 
and  errors  are  assigned  on  both.  The  de- 
fendant was  entitled  to  have  his  Inetnic- 
tions  given  substantially  as  requested. 
See  Stone  r.  Lahey,  133  Mass.  420.    Tbe 


Digitized  by^OOQlC 


Micb.) 


DENMAN  •.  JOHNSTON. 


565 


learned  circalt  Jadge,  wbilerecognizinethe 
rigbt  of  the  defendant  to  resifit  an  as- 
BauU,  failed  to  inBtruct  the  Jury  that  de- 
fendant had  a  rigbt,  when  aaaaulted  by 
the  plaintiff  and  her  huaband,  to  use  all 
necessary  means  to  overcumu  tbe  assault, 
and  to  use  sulflcient  force  lor  that  pur- 
pose; and  it  will  be  readily  seen  that  if  Mr. 
A.vres  In  the  case  above  quoted  had  a 
rlRht  to  defend  himself  with  a  whifSetree, 
Mr.  Beecher  had  an  equal  right  to  defend 
bimself  with  his  cane,  if  necessary ;  and 
tbe  only  question  was,  did  he  use  more 
force  than  was  necessary?— a  fact  which 
will  not  be  seriously  questioned  if  he  bad 
a  riRht  to  defend  htmself  at  all.  Again,  It 
iB  not  perceived  why.  If,  as  the  judge 
charged  the  jury,  that  Gillespie  and  wife 
had  a  right  under  the  law  to  use  all  law- 
ful means  to  reoiOTO  Mr.  Beecher,  he 
(Beecher)  had  a  right  to  resist  sucb 
means;  and,  if  he  only  resisted,  he  would 
not  be  guilty  of  an  assault.  The  right  to 
resist  includes  all  necessary  and  lawful 
means  to  make  such  resistance  effectual, 
even  to  committing  a  battery  upou  the  as- 
saulting party.  1  Buss.  Criraex,  (9th 
Anier.  Ed.)  1027.  Here  Gillespie  not  only 
assaulted  Mr.  Beecher,  but  forcibly  seised 
bis  person,  which  is  a  battery;  and  his 
wife  voluntarily  took  part  in  the  affray. 
Tbe  court  cunfined  tbe  claimed  assault  of 
Mr.  Beecher  iu  too  narrow  limits.  He 
told  the  jury  that,  if  Mr.  Beecher  raised 
his  cane  and  attempted  to  strike  Mrs.  Gil- 
lespie, that,  under  tbe  law,  would  consti- 
tute an  assault,  and  that  was  tbe  only 
question  practically  for  them  to  determine. 
As  was  pointed  out  In  Drew  v.Comstock, 
supra:  "An  assault  may  be  entirely  law- 
ful as  either  excusable  or  justiflable.and  it 
Involves  every  attempt  or  offer  with  force 
and  violence  to  do  a  corporal  hurt  to  an- 
other. "  It  was  excusable  or  Justifiable  in 
this  case  if  tbe  lease  bad  terminated,  and 
Mr.  Beecher  entered  peaceably,  and  re- 
mained there  for  the  purpose  of  protecting 
bis  property  and  retaining  possession.  In 
sucb  case  his  entry  wtw  lawful,  and  his  re- 
maining was  lawful.  Upon  the  trial  of 
the  case  many  facts  of  an  extraneous  char- 
acter, having  no  bearing  upon  the  issue  to 
be  tried,  were  brought  Into  thecase, main- 
ly without  objection.  Some  of  this  class 
of  testimony  was  objected  to,  and  tbe  de- 
fendant's counsel  complain  that  such  tes- 
timony had  the  effect  toprejudicethe  Jury. 
As  it  is  likely  that  upon  a  retrial,  it  such 
testimony  is  objected  to,  it  will  be  exclud- 
ed, it  is  needless  to  notice  tbe  errors  as- 
signed upon  this  class  of  testimony.  The 
court  was  right,  however,  in  admitting  all 
testimony  which  led  up  to  tbe  assault, 
which  tended  to  explain  the  relation  or  the 
rights  of  the  parties.  The  judgment  will 
be  reversed,  and  a  new  trial  granted.  The 
otber  Justices  concurred. 


DeNMAN  T.  JOPNBTON. 

(Supreme  Court  of  MioMoan.   April  81, 1891.) 

NBaUSBHT    DjUYtKO— -IKBTBUOTIONA— HsASima  O* 
DAJtiaXS— DlBBCTlSO  VaBDIOT. 

1.  Where  a  deolaration  alleged  that  while 
plalntiS  was  traveling  in  the  highway  in  a  law- 
tnl  manner  defendant  "carelessly,  wrongfully. 


and  unlawfully"  drove  his  team  agBinst  him  at  a 
"furious  pace,"  but  did  not  allege  the  reckless, 
wanton,  and  willful  driving  necessary  to  consti- 
tute gross  negligence,  an  instruction  that  defend- 
ant, If  he  saw  collision  was  i  iminent,  or  had 
reason  to  believe  that  plaintiff  was  unaware  of 
his  approach,  and  could  have  prevented  the  in- 
jury with  ordinary  care,  is  chargeable  with  reck- 
less injury,  even  though  plaintiff  himself  was 
negligent,  is  erroneous  as  imputing  gross  negli- 
gence, and  therefore  outside  of  the  issue. 

3.  A»  instruction  that  if  plaintiff,  in  entering 
the  highway,  neglected  to  use  ordinary  care,  he 
oannot  recover,  although  defendant  was  negli- 
gent, unless  it  appears  that  the  latter  saw  him  ap- 
proaching a  place  of  danger,  and  had  reason  to 
believe  that  he  was  tmaware  of  it,  and  with  or- 
dinary care  could  have  prevented  the  injury,  i* 
also  erroneous,  as  outside  of  the  issue. 

8.  Where  plaintiff,  previous  to  the  injury 
complained  of,  was  alBicted  with  hernia,  which 
had  been  aggravated  thereby,  and  was  also  suf- 
fering from  internal  injuries,  an  instruction  that 
he  was  entitled  to  recover  as  damages  for  future 
disability  the  amount  he  would  be  prevented 
from  earning  each  year  during  the  continuance 
of  such  disability,  "not  exceeding,  however,  the 
time  of  his  expectancy  in  li  fe,  which  by  the  ap- 
proved mortuary  tables  recognized  by  our  state 
IB  17  years  for  a  person  of  the  age  of  62, "  is  erro- 
neous, since  those  tables  indicate  only  the  ez- 
peotanoy  for  perfectly  sonnd  and  healthy  live*. 

4.  Although  plaintiff's  evidence  makes  out  no 
cause  of  action,  the  court  is  not  bound  at  the  con- 
clusion thereof  to  direct  a  verdict  for  defendant 
upon  the  latter's  motion,  when  he  announces  that 
in  case  of  Its  ref  osal  he  desires  to  introduce  tes- 
timony. 

5.  A  qaestion  addressed  to  plaintiff  upon  the 
witness  stand  conoerning  tbeairangement  he  has 
made  to  compensate  his  attorney  is  improper. 

Appeal  from  circuit  court,  Kent  county. 

Turner  A  Carroll  and  Norris  &  Norria, 
for  appellant.  Godwia,  AdaitA McKnSffht, 
{Robert  M.  Montgomery,  of  counsel,)  for 
appellee. 

Cbamplin,  C.  J.  The  plaiatifl's  declara- 
tion contains  two  counts.  The  first  al- 
leges that,  while  plaintiff  was  traveling  in 
a  proper  and  careful  manner  upon  a  pub* 
He  highway  in  the  township  of  Grand 
Rapids,  Kent  county,  on  tbe  &th  of  July, 
18S9,  the  defendant  carelessly,  wrongfully, 
and  unlawfully  drove  a  team  of  horses  at- 
tached to  a  vehicle  over  him  with  great 
force  and  violence,  and  plaintiff  was 
knocked  upon  tbe  ground  and  grievously 
hurt,  and  a  certain  hernia  with  which  be 
was  afflicted  was  greatly  aggravated, etc. 
The  second  count  sets  forth  that  plaintiff 
was  traveling  in  a  proper  and  lawful  man- 
ner upon  tbe  public  highway,  which  was 
then  and  there  thronged  with  numerous 
people,  making  noise  and  tumult,  and  de- 
fendant then  and  there  carelessly,  wrong- 
fully, and  unlawfully  drove  another  team 
and  vehicle  at  a  furious  pace  and  with 
great  force  and  violence  against  and  over 
plaintiff,  etc.,  as  in  first  count.  Upon  the 
trial  the  plaintiff  introduced  evidence  tend- 
ing to  prove  that  the  time  when  he  re- 
ceived his  Injuries  was  Sunday,  between  3 
and  4  o'clock  in  the  afternoon  of  July  28, 
1889;  the  place  was  Reed's  Lake,  a  popu- 
lar summer  resort  about  two  miles  from 
tbe  city  of  Grand  Rapids;  and  tbe  occa- 
sion was  as  he  was  crossing  the  public 
highway  in  a  diagonal  direction  from  Fer- 
ris' saloon  to  Godfrey's.  These  saloons 
were  from  160  to  180  feet  apart  on  opposite 
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Bides  of  the  street,  which  wan  66  feet  wide. 
The  team  driven  by  defendant  approached 
him  from  the  rear  upon  a  brisk  trot;  and 
hU  testimony  tended  to  show  that  the 
violeDce  of  the  shock  was  such  as  to  carry 
him  forward  a  few  feet,  when  he  fell  be- 
tween the  horses,  and  when  they  were 
brought  to  a  stand  he  cruwled  out  either 
Just  In  front  or  in  rear  ol  the  horse's  bind 
feet.  There  were  other  men  crossing  the 
highway  at  the  time,  some  of  whom  pre- 
ceded and  others  were  following  plaintiff. 
His  testimony  also  tended  to  show  that 
there  were  a  number  of  other  vehicles  in 
the  street  passing  to  and  fro,  bat  at  the 
time  of  the  accident  the  only  team  at  that 
particular  place  was  the  one  driven  by  de- 
fendant. The  plaintiff's  testimony  also 
showed  that  north  of  the  place  where  the 
accident  occurred,  and  near  Godfrey's, 
there  was  a  cross-walk  made  of  plank, 
connecting  with  a  foot-path  running  along 
the  east  side  of  the  highway.  The  defend- 
ant introduced  testimony  tending  to  prove 
that  he  was  driving  north  along  the  east 
side  of  the  highway ;  that  his  horses  were 
on  a  walk;  that  as  he  approached  Ferris' 
saloon  he  saw  several  persons  on  the 
stoop,  among  whom  was  the  plaintiff; 
that  he  saw  the  plaintiff  step  off  from  the 
stoop  and  start  to  travel  north  along  the 
side  of  the  highway,  and  just  at  the  time 
be  reached  bim  the  plaintiff  started  across 
the  street,  and  stepped  in  front  of  bis 
team ;  that  as  soon  as  he  saw  the  danger 
of  a  collision  he  pulled  up  his  horses,  and 
called  out,  "Hey,  there!"  but  It  was  too 
late  to  prevent  the  accident;  that  the 
neck-yoke  struck  plaintiff,  and  he  fell  be- 
tween the  horses ;  that  he  stopped  as  soon 
as  possible,  and  plaintiff  crawled  outtroui 
under  bis  horses ;  tha  t  the  place  of  the  accl- 
dent  was  not  over  20  feet  from  the  saloon. 
The  court,  in  his  charge  to  the  Jury,  in- 
Btrncted  them  correctly  upon  the  rights 
and  duties  of  travelers  In  a  public  high- 
way, and  also  upon  the  respective  theories 
of  the  parties  as  presented  in  the  case  by 
tbelr  teatlmony,  and  left  the  questions  of 
fact  to  the  Jnry  as  they  should  find  they 
were  established  by  the  testimony.  Error 
Is  assigned  upon  those  portions  of  his 
charge  which  read  as  follows:  "If  the  de- 
fendant discovered  that  the  plaintiff  was 
traveling  in  a  course  In  which,  if  the  de- 
fendant pursued  the  course  in  which  be 
was  driving,  he  would  come  In  collision 
with  the  plaintiff,  and  knew,  or  had  good 
reason  to  believe,  that  the  plaintiff  was 
unaware  of  his  approach,  and  it  by  the  use 
of  ordinary  care,  after  discovering  this, 
the  defendant  could  have  prevented  the 
injury  to  the  plaintiff,  and  did  not  use 
such  care  for  that  purpose,  be  is  charge- 
able with  reckless  Injury,  and  the  plaintiff 
is  entitled  to  recover,  even  though  the  Jury 
are  of  the  opinion  that  he,  the  plaintiff, 
may  have  been  negligent  In  being  in  that 
position. "  Again,  in  speaking  of  the  duty 
of  the  plaintiff  to  exercise  ordinary  care  in 
entering  upon  the  traveled  part  of  the 
highway,  the  learned  Judge  said:  "If  be 
neglected  to  use  such  care,  and  was  In- 
jured by  the  defendant,  who  was  also 
traveling  in  the  same  highway,  he  cannot 
recover  in  this  action,  notwithstanding 


you  should  find  from  the  evidence  that  the 
defendant  was  also  negligent,  unless  yoa 
should  find  from  the  evidence  that  the  de- 
fendant saw  the  plaintiff  In  or  approach- 
ing a  place  of  danger,  and  knew  or  bad 
good  reason  to  believe  that  tbe  plaintiff 
was  not  aware  of  the  danger,  and  saw  tbe 
plaintiff  In  such  a  position  of  danger  In 
time  to  prevent,  by  using  ordinary  care, 
the  Injury  to  the  plaintiff,  and  did  not 
make  use  of  that  care  for  that  purpose." 
These  instructions  were  outside  of  the  is- 
sues made  by  the  pleadings.  The. declara- 
tion contained  no  count  charging  defend- 
ant with  willful,  wanton,  or  reckless  negli- 
gence, and  defendant  was  not  called  upon 
to  come  into  court  prepared  to  meet  such 
a  charge. 

The  declaration  alleged  that,  while  the 
plaintiff  was  traveling  In  the  highway  In 
a  proper  and  careful  manner,  the  defend- 
ant carelessly,  wrongfully,  and  unlawfully 
drove  bis  team  against  him  at  a  furious 
pace,  and  with  great  force  and  violence 
knocked  him  down.  Much  of  the  plaintiff's 
testimony  was  directed  to  the  circum- 
stances which  tended  to  show  that  he  was 
in  tbe  exercise  of  ordinarycare.  Although 
the  witnesses  introduced  in  bis  behalf  who 
saw  the  collision  testified  that  they  did 
not  see  him  look  to  the  south  before  en- 
tering upon  the  highway  or  afterwards, 
until  there  was  an  outcry  of  danger,  which 
occurred  at  tbe  instant  be  was  struck  by 
tbe  team,  be  testifies  himself  that  he  looked 
to  tbe  south  before  he  entered  upon  the 
traveled  portion  of  the  road,  and  did  not 
observe  tbe  team  approaching;  neither 
did  he  bear  the  team  approaching,  as  be 
was  "bard  of  bearing. "  Tbe  plaintiff  has 
characterised  tbe  negligence  Imputed  in 
the  allegation  that  defendant  drove  his 
team  at  "a  furious  pace"  as  being  care- 
less, wrongful,  and  unlawful;  but  he  has 
not  alleged  It  to  have  been  reckless,  wan- 
ton, or  willful.  It  was  held  in  Carter  v. 
Chambers,  76  Ala.  228,  that  driving  rapid- 
ly through  a  street  of  a  city  is  not  perse 
culpable  negligence.  In  Brennan  ▼.  Town 
of  Friendship,  67  Wis.  228,  29  N.  W.  Rep. 
002,  It  was  said:  "Riding  upon  a  high- 
way at  a  high  rate  of  speed  is  not  neces- 
sarily negligence,  although  It  ia  a  circum- 
stance to  be  considered  by  tbe  Jury  in 
passing  upon  tbe  question  of  nc«ligence. " 
And  in  Crocker  ▼.  Ice  Co.,  92  N.  Y.  662,  tbe 
court  said :  "  The  only  proof  of  negligence 
is  that  the  driver  was  driving  the  team  at 
a  'lively  trot.'  It  cannot  be  held  as  mat- 
ter of  law  or  fact  that  merely  driving  at 
the  rate  of  speed  stated  in  tbe  streets  of 
the  city  is  negligence.  Persons  driving  in 
tbe  streets  of  a  city  are  not  limited  to  any 
particular  rate  of  speed.  They  may  drive 
slow  or  fast,  but  they  must  use  proper 
care  and  prudence,  so  as  not  to  cause  In- 
Jury  to  other  persons  lawfully  upon  the 
street. "  The  Injury  iu  this  case  was  re- 
ceived not  in  a  city,  but  in  tbe  country ; 
and  we  know  of  no  statute  regulating  the 
rate  of  speed  at  which  teams  may  be  driv- 
en in  the  country,  and  no  by-law  of  the 
township  was  Introduced  upon  the  sub- 
ject. We  have  held  that  in  actions  on  the 
case  for  negligence  the  plaintiff  Is  bound 
to  set  out  tbe  combination  of  tbe  material 
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facts  relied  on  as  a  caose  of  action,  and  to 
follow  Dp  the  allegations  by  evidence 
pointing  out  and  proving  tbe  name  com- 
bination of  circumstances.  The  object  to 
l>e  accomplished  is :  First,  to  apprise  the 
parties;  and,  second,  to  apprise  the  court 
of  tbe  precise  subject  of  the  controversy. 
Batterson  v.  Railway  Co.,  49  Mich.  184, 13 
N.  W.  Rep.  508;  Smith  v.  Holmes,  64  Mich. 
104.  19  N.  W.  Rep.  767.  The  law,  as  de- 
clared in  this  state,  casts  the  burden  of 
proof  npon  the  plaintiff,  when  he  sues  to 
recover  damages  for  an  injury  caused  by 
defendant's  negligence,  to  show  not  only 
tbat  the  Injury  was  caused  by  defendant's 
negligence,  but  also  that  he  himself  was 
not  guilty  of  any  negligence  which  ma- 
terially contributed  to  such  injury;  and 
these  facts  he  must  ordinarily  allege  in  his 
declaration.  If  he  cannot  set  up  such  a 
«ombination  of  facts  as  show  tbat  be  is 
free  from  negligence  on  his  part,  be  mnst 
by  proper  allegation  set  up  tbat  tbe  injary 
was  caused  by  the  wanton  or  willful  neg- 
ligence of  defendant,  such  as  in  law 
amounts  to  gross  negligence,  and  a  reck- 
less disregard  of  tbe  consequences  of  bis 
neglect. 

Tbe  term  "gross  negligence"  has  been 
used  In  cases  decided  by  this  court,  and 
bas  a  definite  meaning,  when  referred  to, 
as  aatborlsing  a  recovery  for  a  negligent 
Injury  notwithstanding  tbe  contributory 
negligence  of  tbe  plaintiff.  It  means  an 
Intentional  failure  to  perform  a  manifest 
duty  in  reckless  disregard  of  tbe  conse' 
«)uences  as  affecting  tbe  life  or  property  of 
another.  It  also  implies  a  thougbtiess 
disregard  of  consequences,  without  the 
«xertion  of  any  effort  to  avoid  them. 
Where  gross  n^ligence.  as  excusing  plain- 
tiff's negligence,  bas  been  relied  on  in  this 
court,  tbe  violation  of  tbe  duty  has  been 
charged  in  the  declaration  as  having  been 
wanton,  willful,  and  reckless.  Thus,  In 
Battisbill  ▼.  Humphreys,  64  Mich.  614,  618. 
ae  N.  W.  Rep.  581,  tbe  declaration  charged 
the  defendant's  neglect  as  reckless,  wan- 
ton, and  malicious.  In  Bonwmeester  v. 
Railroad  Co.,  63  Mich.  557,  80  N.  W.  Rep. 
SS7,  tbe  declaration  charged  tbe  negligent 
act  as  having  been  wantonly,  willfully, 
recklessly,  and  negligently  committed.  In 
Hughes  w.  Railroad  Co.,  78  Mich.  402.  44  N. 
W.  Rep.  896,  the  declaration  set  forth  the 
facts  which  constituted  a  reckless  and  a 
wanton  disregard  of  the  personal  safety 
of  the  child.  And  see  Robinson  v.  Rail- 
road Co..  79  Mich.  830.  831,  44  M.  W.  Rep. 
779.  Had  tbe  declaration  in  this  case 
averred  that  tbe  defendant  saw  the  plain- 
tiff in  or  approaching  a  place  of  danger, 
and  knew,  or  had  good  reason  to  brieve, 
that  the  plaintiff  was  not  aware  of  the 
danger,  and  saw  the  plaintiff  in  such  a 
position  of  danger  in  time  to  prevent  by 
using  ordinary  care  the  injury  to  the  plain- 
tiff, and  did  not  make  use  of  that  care  for 
tbat  purpose,  it  would  have  been  suffi- 
cient, although  Itdldnot  characterize  it  as 
reckless  or  wanton  or  willful.  It  would 
have  presented  an  issue  which  is  not  pre- 
sented by  t^e  issue  as  framed  and  tried ; 
and,  if  supported  by  proof,  would  bave 
warranted  the  charge  given.  Not  only 
was  there  no  sach  allegation,  but  lean 


discover  no  testimony  In  tbe  record  which 
supports  such  allegation.  No  witness  tes- 
tifies that  defendant  saw  plaintiff  in  a 
place  of  danger,  and  that  he  knew,  or  had 
good  reason  to  believe,  that  plaintiff  was 
not  aware  of  tbe  danger,  or  that  defend- 
ant saw  plain tifl  in  time  to  avoid  injuring 
him  by  the  exercise  of  ordinary  care.  No 
one  of  plaintiff's  witnesses  testify  to  tbe 
time  when  defendant  first  saw  piaintitt  in 
tbe  road.  None  of  them  saw  tbe  team 
until  tbe  collision  was  imminent.  The 
neglect  of  defendant  to  see  tbe  plaintiS 
was  no  greater  than  that  of  tbe  piaintitt 
to  see  tbe  team  approaching.  In  my  opin- 
ion, neither  ot  them  was  guilty  of  such  a 
degree  of  negligence  as  to  excuse  the  neg- 
ligence of  the  other. 

Error  is  assigned  upon  the  charge  of  the 
court  upon  the  subject  ot  damages.  In  re- 
ferring to  the  damages  which  tbe  piaintitt 
would  be  entitled  to  in  case  be  was  perma- 
nently disabled  by  tbe  injury  received  tbe 
judge  instructed  the  jury  as  follows:  "As 
to  the  disability  for  the  future,  if  you  find 
from  the  evidence  that  the  piaintitt  will 
continue  to  be  disabled  from  the  Injuries 
received  either  permanently  or  otherwise, 
such  a  sum  should  be  awarded  as  would 
constitute  tbe  present  worth  of  tbe  wages 
which  the  jury  shall  find  tbat  be  will,  in 
tbe  future,  be  prevented  from  earning,  or 
tbe  depreciation  In  the  wages  which  be 
sball  be  prevented  from  earning,  as  the 
case  may  be;  and  this  would  be  ascer- 
tained by  first  determining  the  amount 
which  the  piaintitt  would  be  prevented 
from  earning  by  reason  of  these  disabili- 
ties for  each  year  during  the  time  of  his 
total  or  partial  disability,  not  exceeding, 
however,  tbe  time  of  his  expectancy  in 
life,  which,  by  tbe  approved  mortuary 
tables  mcogniced  by  our  state,  is  seven- 
teen years  for  a  person  of  tbe  age  ot  fifty- 
two:  but  you  sbould  take  into  account 
tbe  qature  and  extent  of  the  injuries,  as 
you  find  them  to  be  from  the  evidence: 
his  age,  and  tbe  probable  impairment  of 
his  ability  to  earn  money  in  the  fntare. 
by  reason  of  advancing  age;  and  then,  by 
discoonting  such  sum  at  the  rate  of  six 
per  cent,  per  annum,  yon  ascertain  Its 
present  worth ;  and  then  adding  together 
these  several  sums  constitutes  the  pres- 
ent worth  of  these  amounts.  In  other 
words,  it  would  not  be  proper  to  take  a 
gross  sum  equal  to  what  he  would  expect 
to  earn  in  the  future,  because  tbe  sum 
awarded  piaintitt  therefor,  if  you  find  he 
is  entitled  to  recover,  will  be  money  In 
band.  Therefore  it  should  be  only  such 
sum  as  would,  together  with  the  accumu- 
lations of  interest,  if  invested,  amount  to 
what  in  your  judgment,  based  upon  tbe 
facts  proved  in  tbe  case,  he  might  reason- 
ably expect  to  earn  in  the  future  if  he  had 
not  been  injured,  and  which  he  was  de- 
prived of  the  ability  to  earn  by  the  injury 
done  him. "  We  have  held  that  the  mort- 
uary tables  of  tbe  expectancy  of  lite  based 
upon  tbe  American  experience  are  compe- 
tent to  be  considered  by  a  Jury  In  a  proper 
case  in  considering  the  expectancy  of  lite. 
These  are  embodied  in  our  statutes,  and 
the  court  can  take  judicial  notice  ot  their 
contents.    But  their  use  In  trltUs  for  negll* 
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gent  Injnriefl  not  caaaing  death  requires 
great  caution  on  tlie  part  of  the  trial 
court.  The  expectancy  of  lite  In  thone 
tables  are  based  upon  the  lives  of  healthy 
persons  who  are  of  the  ages  indicated ; 
and  It  cannot  be  said,  as  was  said  by  tlie 
trial  Judge  In  this  case,  that  a  party  who, 
prior  to  the  injury  complained  of,  was 
afflicted  with  hernia,  which  had  been  ag- 
gravated by  such  injury,  and  who  was  al- 
so sufftirlng  from  interunl  injuries,  as 
claimed,  bad  an  expectancy  of  life  at  the 
age  of  52  of  17  years,  or  any  other  number 
of  years.  The  tables  furnish  no  basis  of 
expectancy  of  such  a  life.  Tbey  do  form 
a  basis  of  the  expectancy  of  life  of  a 
healthy  person  of  the  age  of  62,  and  such 
expectancy  is  stated  in  the  tables  to  be 
19.49  years;  bnt  other  testimony  of  ex- 
Ijerts  would  be  required  to  show  what  the 
plaintiff's  expectancy  of  life  would  be,  tak- 
ing Into  consideration  his  aliments,  and 
the  effect  they  would  probably  have  to 
shorten  his  expectancy.  Such  testimony 
must  necessarily  be  problematical,  bnt 
perhaps  It  is  the  best  that  is  attainable  to 
establish  tbe  probability.  What  plaintiff 
would  earn  dnring  the  remainderof  his  life 
had  he  not  received  the  injury  complained 
of,  annually,  and  the  present  worth  of 
such  sums,  are  questions  which  the  ordl> 
nary  Jury,  without  special  Instructions  as 
to  tbe  method  of  ascertaining  them,  is 
hardly  competent  to  grapple  with.  In 
this  case  the  court  told  the  Jury  that  by 
discounting  such  sums  they  would  arrive 
at  tbe  present  worth.  But  discount  is 
not  present  worth.  The  difference,  how- 
ever, would  be  in  favor  of  the  defendant, 
and  he  cannot  complain  of  the  error  If  it 
was  founded  upon  a  correct  basis  of  cal- 
culation as  to  his  expectancy  of  life  and 
annual  earnings. 

There  was  no  error  in  refusing  to  direct 
a  verdict  In  favor  of  defendant  at  the 
dose  of  plaintiff's  testimony.  The  defend- 
ant's counsel  requested  the  court  to  direct 
a  verdict,  and  at  the  same  time  stating 
that  in  case  it  was  refused  he  desired  to 
introduce  testimony.  Such  practice  is  not 
proper.  If  the  defendant  chooses  to  rely 
opon  racb  motion,  which  amounts  to  a 
demnrrer  to  tbe  evidence,  he  must  do  so 
absolutely,  and  be  bound  by  tbe  disposi- 
tion which  tbe  court  makes  of  tbe  case. 
But  be  has  no  right,  (except  in  the  dis- 
cretion of  the  conrt,)  after  a  ruling  upon 
each  motion,  to  introduca  testimony. 
The  defendant's  counsel  had  no  right  to 
Inqoire  of  tbe  plaintiff  when  a  witness  np- 
on  the  stand  concerning  the  arrangement 
which  he  had  made  to  compensate  his  at- 
torney for  hia  services.  The  statute  au- 
thorises a  party  to  agree  with  his  attor- 
ney for  compensation,  and  such  agree- 
ment is  not  a  material  matter  to  be  in- 
qnired  into  upon  the  trial.  If  tbe  attorney 
sbnnld  present  himself  as  a  witness,  it 
might  be  the  subject  of  inquiry  as  affect- 
ing his  credibility  on  the  ground  of  inter- 
est. Other  errors  are  assigned,  but  we  do 
not  deem  tbem  of  importance  in  the  dis- 
position of  tbe  case.  The  Judgment  will 
be  reversed,  and  a  new  trial  ordered.  The 
defendant  will  recover  nls  costs  in  this 
coarb.    Tbe  other  Justices  concurred. 


TisDALB  V.  AnsiTOB  Qbnehal  et  al. 

(Supreme  Court  of  Michigan.    April  17,  1891.) 
SsiOisisa  Salx  fob  Taxxb— Dbcbbb  —  Patmbut 
ov  Tjuois  Due. 
Where  lands  had  been  returned  for  non- 
payment of  taxes,  and  plaintiff  enjoins  the  sale  of 
the  premises  under  the  supposition  that  the  lands 
were  Illegally  assessed,  and  upon  trial  it  appears 
that  a  portion  of  the  lands  were  properly  assessed, 
the  court  will  enter  a  personal  decree  oompelling- 
him  to  pay  such  taxes  as  are  found  legal,  and 
enforoe  such  decree  by  exeontion. 

Appeal  from  circuit  court,  Oscoda  conn- 
ty,  in  chancery. 

Henry  &  Cornville,  tor  appellant.  D» 
Vsre  Hall,  for  appellees. 

Morse,  J.  The  complainant,  who  re- 
sidcH  in  Simcoe,  province  of  Ontario,  filed 
the  l>ill  of  complaint  in  this  cause  to  en- 
Join  the  sale  of  certain  lands,  owned  by 
him,  in  the  county  of  Ogemaw,  for  taxes 
assessed  for  the  taxes  of  IS85,  basing  bis 
principal  claim  tor  relief  upon  the  fact 
that  the  said  lands  were  listed,  valued, 
and  assessed  under  the  tax  law  of  1882, 
and  that  the  levy  and  assessment  of  the 
taxes  upon  these  lands  tor  tbe  year  1885  was 
void  because  the  law  of  1882  wasnnconsti- 
tutioual.  Before  tbe  bearing  of  the  cause 
in  the  court  below  it  had  been  held  in  this 
court  in  the  cases  of  Davenport  v.  Auditor 
General,  70  Mich.  192, 88  N.  W.  Rep.  211,  and 
P'letcher  v.  Auditor  General,  70  Mich.  197, 
38  N.  W.  Rep.  218,  that  tbe  taxes  assessed 
in  1886  under  the  law  of  1882  were  valid, 
and  that  the  taxes  conid  l>e  collected  by  a 
sale  of  the  lands  nnder  the  taxlaw  of  1885. 
Thereupon  the  complainant  desired  to- 
take  a  dismissal  of  his  bill,  but  this  the 
conrt  refused  to  do,  and,  nnder  the  answer 
of  the  defendants,  wblcb  was  in  the  nature- 
of  a  croMS-bili,  found  the  amount  of  taxes 
legally  assessed  against  the  said  lands  to- 
be  $881.37,  and  the  lawful  interest  uijon 
the  same  to  be  9352.38,  and  charges  of  col- 
lection $85.2],  and  tbe  additional  sum  of 
69  cents  on  each  of  the  descriptions  of  tbe 
complainant's  lands  in  the  townships  of 
Foster  and  Klacking,  and  decreed  tbe  same 
to  be  a  lien  npon  the  lands  against  which 
the  taxes  were  assessed  until  the  sam& 
were  fully  paid,  and  ordered  that  defend- 
ants have  execution  for  tbe  same,  with 
costs  to  the  county  of  Ogemaw  and  the 
townships  of  Foster  and  Klacking;  and 
that,  if  such  execution  could  not  becollect- 
ed  within  00  days  from  tbe  Issue  there- 
of, the  defendants  might  advertise  and  sell 
the  lands  as  provided  for  the  sale  of  lands 
under  decrees  of  the  circnit  court  In  chan- 
cery. The  complainant  appeals  from  and 
against  so  much  of  the  decree  as  provides 
for  a  personal  Judgment  against  the  com- 
plainant, and  denies  tbe  authority  of  the- 
clrcult  court  in  chancery  to  make  a  per- 
sonal decree  against  the  ownerof  the  land 
In  sncha  case  as  this.  Itiscontended  that 
no  suit  could  have  been  brought,  either 
at  law  or  in  equity,  to  collect  these  taxes 
personally  from  tbe  complainant,  and 
that  the  only  way  known  to  the  law  to 
enforce  the  payment  of  the  same  was  to 
return  the  lands,  and  proceed  under  the- 
tax-laws  to  sell  the  same.  A  large  num- 
ber ot  authorities  are  cited  to  sustain  this 
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contention.  In  answer  to  this,  it  may  be 
Bald  tliat  thelands  bad  been  returned,  and 
the  proper  oGScers  were  proceeding  in  the 
manner  pointed' out  by  law,  by  advertise- 
ment and  sale  ot  the  premises,  to  malie  the 
amount  of  the  taxes,  when  the  complain- 
ant filed  bis  bill  to  enjoin  such  proceed- 
Inera,  under  the  mistalcen  idea  that  the 
lands  were  ille^alty  assessed,  and  could 
not  be  sold  for  the  taxes  levied  in  the  year 
1885.  Upon  the  faearinij  it  was  conceded 
that  the  taxes  decreed  in  the  court  below 
against  the  lands,  except  those  in  the 
townships  of  Dumon  and  Rose,  were  prop- 
erly assessed  and  valid,  and  that  the  pro- 
ceedinjB^  beint;  talien  to  sell  the  same,  at 
the  time  a  temporary  Injunction  put  a 
stop  to  them,  were  proper  and  legal.  The 
testimony  in  the  case  showed  that  the 
taxes  levied  upon  the  lands  of  complain- 
ant in  the  townships  of  Damon  and  Rose 
were  illegal,  and  the  complainant  was 
granted  relief  as  far  as  such  lands  were 
conGemed,  but  the  taxes  upon  the  lands 
In  the  townships  ot  Foster  and  Klacklng 
were  found  to  be  valid,  and  the  decree 
deals  only  with  such  taxes.  When  the 
complainant  came  into  court  seeking  to 
restrain  a  sale  ot  his  lands  upon  a  claim 
that  the  taxes  were  Illegal  he  subjected 
liimscU  to  the  jurisdiction  of  the  court.  If 
be  bad  conceded  that  a  part  of  the  taxes 
w«»re  valid,  it  would  have  been  his  duty 
to  have  paid  into  court  or  offered  to  pay 
such  taxes,  and  it  is  always  his  duty  in 
such  a  case  to  point  out  in  his  bill,  as  near 
as  practicable,  what  amount  is  just  and 
what  excessive,  and  to  pay  to  the  proper 
officer  the  amount  ol  the  taxes  legally 
chargeable  against  him.  Palmer  v.  Napo- 
leon, 16  Mich.  176;  Merrill  v.  Humphrey, 
24  Mich.  175;  Con  way  v  Waverly,15  Mich. 
2S7;  Pillsbury  v.  Auditor  General, 26  Mich. 
248.  The  complainant,  being  the  owner 
ot  the  lands  when  they  were  assessed,  was 
peraonally  liable  tor  the  taxes  levied  upon 
them ;  and  the  amount  of  the  same  could 
have  been  collected  out  of  any  personal 
property  belonging  to  him,  and  found 
within  the  bailiwick  of  tiie  tax  collector; 
and  it  is  not  by  any  means  certain  that,  if 
collection  should  fail  through  the  means 
pointed  ont  by  tbe  statute,  the  township 
might  not  recover  tbe  amount  of  tae  tax 
in  an  action  at  law,  as  such  tax  becomes, 
as  soon  as  it  is  aaseesed,  a  debt  from  the 
owner  ot  the  iaqd  to  the  township  within 
which  the  land  is  located.  Tax  Law  1885, 
§26;  8How.St.§1168,nole6,p.2Ull.  But. 
bethatasitmay,  whena  perBuncoraesluto 
a  conrt  ol  equity  to  enjoin  the  sale  ot  bis 
lands  fur  taxes  that  heclaimsto  belllegaJ, 
he  must  be  prepared  to  pay  such  portion 
of  such  taxes  as  shall  be  found  to  be  legal, 
and,  iDdependeDtly  of  any  cruss-blll,  the 
court  has  power  to  decree  that  lie  shall 
pay  such  taxes,  and  to  enloive  such  decree 
by  execution,  aod  no  hardship  Is  done  him 
by  such  decree,  as  no  oewUubtlity  is  there- 
by created  against  him.  A  personal  de- 
cree in  such  cases  has  been  upheld  by  this 
court  In  Sage  v.  Auditor  General,  72  Mlc.h. 
6S8.  40  N.  W.  Rep.  01».  and  Gamble  v.  Au- 
ditor General,  78  Mich.  803, 44  N.  W.  Rep. 
32U;  and  It  seems  that  the  authority  to 
render  such  a  decree  has  never  liefore  been 
qaestlOBed.    Ttaa  case  ot  Auditor  General 


V.  Stiles,  (Mich.)  47  N.  W.  Rep.  341,  dted 
in  the  supplemental  brief  of  complainant's 
counsel,  was  in  reference  to  proceedings 
under  tbe  tax  law  of  1889,  and  to  a  saie  of 
lauds  for  delinquent  taxes  under  a  decree 
of  the  circuit  court  in  chancery,  and  the 
opinion  filed  therein  has  no  application  to 
the  tax  law  of  1885, or  tbe  case  now  before 
us  for  consideration.  Tbe  decree  ot  the 
circuit  court  In  chancery  tor  tbe  county  of 
Ogemaw  is  ufBrmed,  with  costs.  Tbe 
other  justices  concurred. 


BcTi.ER  v.  Grand  Rapids  &  I.  R.  Co.  et  mL 

(Supreme  Court  of  MicMgaTi.    April  17, 1891.) 
Public  Lands  —  Patbsts  —  Ripakian  Riohts— 

TlTlB  TO  laLANDS— ESTOPPBb— QUIBTINO  TlTI,!. 

1.  Where  the  government  oonveys  land  on  the 
back  of  a  naTlmble  stream  without  reservation, 
the  land  over  vrnlch  the  stream  flows,  as  far  as  the 
middle  line  of  the  stream,  and  all  unsurveyed 
islands  between  this  Una  and  the  Innk,  pass  by 
the  grant,  and  tbe  riparian  owner  cannot  be  di- 
vested by  a  subsequent  survey  and  grant  of  the 
islands. 

3.  In  a  suit  to  remove  a  cloud  on  title  com- 
plainant may  show  that  the  land,  consisting  of 
an  island  in  a  stream,  passed  to  him,  through  a 

Satent  of  land  on  the  bank  of  the  stream,  before 
efendant's  patent  was  issued. 

3.  A  description  of  the  land  in  the  bill  in 
such  case  as  a  "sand-bar, "  a  "pleoe  of  ground, " 
etc.,  is  sufflcient  to  include  the  term  ■'island. " 

4.  Where  the  original  record  of  a  patent  has 
been  destroyed  by  fire,  and  the  legislature  makes 
an  abstract  of  it  a  public  record,  and  of  the  same 
effect  as  the  original,  one  <daiming  through  the 
patent  makes  out  a  prima /ocie  case  of  its  con- 
tents by  the  Introduction  of  such  record  and  of  a 
tract-book,  kept  in  the  office  of  the  register  of 
deeds,  showing  the  same  description. 

5.  A  person  claiming  title  to  an  island 
through  a  patent  of  land  on  the  opposite  bank, 
who  has  exercised  acts  of  ownership,  is  not,  on 
the  ground  of  non-claim,  estopped  to  assert  tiis 
claim  against  persons  who  have  never  been  in 
possession,  nor  had  title  of  record. 

&  Where  one  having  no  record  title  vol- 
untarily pays  taxes  on  land  without  notice  to 
the  owner,  the  owner,  who  on  learning  of  the 

Eayments  protests  to  the  supervisor,  and  asserts- 
is  ownership,  is  not  estopped. 

•Appeal  from  circuit  court,  Kent  county, 
in  chancery;  William  £.  Guove,  Judge. 

T.  J.  O'Biiea  and  ,7.  H.  Campbell,  tor 
appellants.  BattetHeld  A  Keeney,  tor  ap- 
pellee. 

Gbant,  J.  Complainant  Is  tbe  owner  of 
lots  numbered  o,  6,  7,  8,  9,  and  the  N.  ^  of 
lot  IS.  ot  Bryan  &  Ball's  subdivision  plat 
ot  the  village  of  Kent,  now  part  of  the 
city  ot  Grand  Rapids.  He  derives  his  title 
from  Lucius  Lyon  and  E.  P.  Haatlugs, 
who  obtained  a  patent  from  the  United 
States  November  5, 1833,  for  tbe  N.  frac- 
tional S.  E.  %  of  section  7&,  township  7  N., 
range  12  W.  This  land  is  located  on  the 
east  bank  ot  Grand  river.  In  this  river, 
and  opposite  to  that  portion  of  section  2fr 
lying  eastot  the  river,  lay  a  pleceot  ground 
now  known  as  "Island  No.  6,"  and  con- 
taining tlielaad  hereincontroveray.  Com- 
plainant claluis  the  land  by  virtue  of  bis 
riparian  ownership.  Defendants  claim  tbe 
land  by  virtue  of  patent  from  the  United 
States.  Complainant  claimed  actual  pos- 
session, and  filed  this  bill,  claiming  that 
detendaots'  alleged  patent  constitutes  a 
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cloud  upon  his  title,  and  prays  to  liave  it 
declared  void  In  bo  taraa  itaffecta  hia  title. 
A  large  maaa  ot  testimony  waa  taken  aa 
to  the  character  of  tbla  so-called  "  Inland  " 
at  the  time  of  the  original  Borveya  and  for 
someyears  aubaequent;  tbecomplalnaut'a 
t«atimony  tending  to  ahow  that  It  was  at 
first  a  low  aand-bar,  covered  a  good  part 
ol  the  year  with  water,  and  the  defend- 
ants' testimony  tending  to  show  that  it 
waa  then  a  well-defined  island.  It  is  im- 
material to  determine  what  the  tacts  are 
as  to  the  condition  of  this  land  in  those 
early  days,  for  in  our  Judgment  it  is  of  no 
consequence  whether  it  waa  what  might 
be  termed  an  "island"  or  a  "aand-bar," 
or  a  "piece  of  low,  wet  ground."  The  law 
is  the  same  in  either  caae.  The  land  upon 
the  east  bank  of  the  river  was  surveyed 
In  1881.  The  east  bank  was  meandered  at 
the  same  titoe,  and  so  alao  waa  the  weat 
bank.  Below  la  a  map  of  that  aurvey  as 
filed  in  the  surveyor  general's  office  July 
7,1881. 


On  Febroary  2, 1883,  another  map  was 
filed,  differing  only  from  the  above  in  that 
it  contained  the  number  of  acrea  in  each 
subdivision,  and  instead  of  the  crooked 
lines  in  the  first  map,  evidently  represent- 
ing land  in  the  river,  these  lines  are  con- 
tinued, so  as  to  represent  islands.  The 
land  npon  the  west  side  of  the  river  was 


surveyed  in  1887,  and  also  four  islands  in 
the  river  were  surveyed  at  the  same  time, 
and  thn  acreage  of  each  given.  The  Islands 
then  aarveyed  are  represented  upon  the 
map  of  the  survey  filed  In  the  surveyor 
general's  office  April  80, 1888,  a  portion  of 
which,  repreaenting  the  location  of  these 
Islands,  is  here  given.    The  west  bank  ot 


A-f/d.tr 


the  river  was  again  meandered  at  this 
time.  The  acreage  of  these  four  islands 
and  thatof  the  main-land  are  given  In  this 
survey.  In  surveying  island  No.  3,  the  anr- 
veyor  began  at  thelower  end  of  theialand. 
The  eleventh  course  took  him  "  to  maple 
on  the  head  of  island."  After  taking  his 
next  course  from  the  maple,  he  made  the 
tollowing  record :  "Channel  between  this 
and  Low  Willow  isle  76  Ika.  wide  and  8  ft, 
deep,  opposite  ft.  of  Willow  isle  on  left  260 
ot  low  wet  ground  on  left  to  channel." 
This  "  Low  WlHow  Isle"  is  evidently  what 
is  now  known  as  "Island  No.  6,"  as 
changed  by  the  action  of  the  water.  In 
1856,  under  Instructions  from  the  surveyor 
general  of  the  United  States  for  Ohio,  In- 
diana, and  Michigan,  a  deputy  surveyor 
surveyed  this  land  as  Island  No.  6.  In 
1871  the  defendant  obtained  a  patent  for 
it,  claiming  that  said  patent  was  Issued 
under  the  act  ot  congress  approved  June  7, 
1864,  grunting  landa  to  the  state  of  Michi- 
gan tor  the  construction  ot  certain  rail- 
roads. This  patent  was  not  recorded  till 
August  9, 18S7,  and  on  September  9th  foU 
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lowing  this  bill  was  filed.  The  channel  be> 
tween  the  islands  and  the  east  bank  was 
from  76  to  100  feet  wide.  The  channel  be- 
tween the  islands  and  the  west  bank  was 
several  times  wider.  The  depth  ol  the 
water  in  each  was  about  the  same.  The 
middle  thread  of  the  river  was  therefore 
west  of  the  islands.  About  the  year  1836 
steam-boats  were  placed  on  the  river, 
and  docks  were  erected  on  the  east  bank, 
nearly  opposite  island  No.  1.  The  princi- 
pal business  by  boat  was  with  the  east 
side,  where  the  city  of  Qrand  Rapids  was 
situated.  Steam-boats  also  ran  up  the 
west  channel  to  a  steam-boat  warehouse 
on  the  vest  side  of   the  river.    About  the 

Sear  1870  the  east  channel  opposite  islands 
OS.  1  and  2  was  filled  up,  and  the  city 
constructed  asewer  Into  and  through  that 
channel.  The  upper  part  of  this  channel 
was  gradually  filled,  mainly  by  the  owners 
of  land  upon  the  east  bank.  By  these  fill- 
ings this  island  has  for  some  time  been 
connected  with  and  become  a  part  of  the 
main-land.  The  channel  has  been  dredged 
out  east  of  Island  No.  3,  and  a  steam-boat 
slip  and  landing  constructed,  the  upper 
end  of  which  is  a  considerable  distance  be- 
low Island  No.  6.  The  present  situation  is 
quite  accurately  shown  by  the  following 
map: 

_/ 


Sfidje 


fu/fofi       Street 


.CAerrj  Stteet 


Tne  northern  end  of  island  No.  6  extend- 
ed across  Fulton  street,  while  the  south* 
em  end  extended  to  a  point  nearly  oppo- 
site tu  lot  No.  16. 

1.  Under  these  facts  the  principal  Ques- 
tion In  controversy  is,  did  the  original 
grant  carry  with  it  the  title  to  the  middle 
thread  of  the  stream,  or  was  it  limited  to 
the  east  meander  line  thereof?  It  is  the 
well-recognised  rule  in  this  state  that  a 
grantee  of  land  bounded  in  the  deed  of  con- 
veyance by  a  stream  takes  title  to  the  land 
under  the  water  to  the  center  or  middle 
thread  of  the  stream,  in  the  absence  of  an 


expressed  reservation.  This  rule  applies 
to  grants  by  the  United  States  govern* 
ment,  as  well  as  to  grants  by  individuals. 
The  legal  maxim  must  here  be  borne  In 
mind  that  all  grants  must  be  construed 
roost  stronsrly  against  the  grantors.  To 
this  maxim  the  government  forms  no  ex- 
ception. Reservation  cannot  be  Implied. 
When,  therefore,  the  government  has  sur- 
veyed its  lauds  along  the  bank  of  a  river, 
and  has  sold  and  conveyed  such  land  by 
government  subdivisions,  its  patent  con- 
veys the  title  to  all  lalands  lying  between 
the  meander  line  and  the  middle  thread  of 
the  river,  unless  previous  to  such  patent 
it  liuB  surveyed  such  islands  as  govern- 
mental subdivisions,  or  expressly  reserves 
them  when  not  surveyed.  Webber  v. 
Boom  Co.,  62  Mich.  626,  80  N.  W.  Rep.  469; 
Fletcher  v.  Boom  Co.,  51  Mich.  277,  16  N. 
W.  Rep.  645;  Granger  v.  Avery, 64  Me.  292; 
Jones  V.  Soulard,  24  How.  41;  Middletoa 
V.  Prltchard,  8  Scam.  510;  Chandos  v. 
Mack,  (Wis.)  46  N.  W.  Rep.  803;  Railroad 
Co.  V.  Schurmelr,  7  Wall.  272.  In  these 
cases  the  lands  involved  were  all  islands 
or  "middle  lands,"  and  a  full  discussion 
of  the  principle  and  the  authorities  can 
there  be  found.  It  is  enough  for  the  pres- 
ent case  to  refer  to  the  authorities  which 
BO  clearly  establish  the  principle.  Bnt 
we  will  call  attention  to  the  facts  in 
Granger  v.  Avery,  supra,  as  an  illustra- 
tion. January  28,  1793,  the  common- 
wealth of  Massachusetts  deeded  to  the 
grantors  of  Granger  certain  lands  on  the 
bank  of  the  St.  Croix  river,  which  formed 
the  boundary  line  between  that  common- 
wealth and  New  Brunswick.  The  grant 
made  no  reference  to  the  island,  which 
was  16  rods  wide  and  65  rods  long.  >Sep- 
terober  29, 1794,  the  commonwealth  deeded 
this  island,  known  as  "Grass  Island,  "to 
a  tribe  of  Indians.  The  court  held  that 
no  title  passed  to  the  Indians,  because  by 
the  deed  to  plaintiff's  grantors  of  the  land 
upon  the  shore  the  title  to  the  island  had 
already  passed,  and  the  commonwealth 
had  nothing  left  to  convey.  The  deed  to 
the  Indians  was  not  recorded  till  June  9, 
1842.  The  defendant,  A  very,  claiming  title 
from  the  Indians,  went  upon  the  island, 
and  cut  the  grass,  in  1864,  and  the  plaintiff 
brought  an  action  of  trespass  qunre  cl&n- 
aum  ttegit.  This  rnl«  of  the  common  law 
does  not  prevail  in  some  states,  whose 
courts  bold  that  where  the  streams  are 
navigable  the  title  to  the  beds  of  the 
streams  is  in  the  state.  People  v.  Ap- 
praisers, 88  N.  Y.  461.  So  it  is  held  in  Iowa 
that  navigability  in  fact  forms  the  founda- 
tion for  navigability  in  law :  that  the  test 
of  navigability  Is  to  be  determined  by  use, 
or  by  public  act  or  declaration ;  and  that 
if,  under  this  test,  thestream  be  navigable, 
the  boundary  of  the  shore-owner  is  the 
high- water  mark.  McManus  v,  Carmlchael, 
8  Iowa,  1.  This  is  the  rule  in  California. 
Packer  v.  Bird,  11  Sup.  Ct.  Rep.  210.  But 
In  thlsstate  themed/um  Sliutmiqumol  our 
navigable  streams  is  the  boundary  of  the 
lands  of  the  riparian  owners,  whose  rights, 
however,  are  servient  to  the  use  of  such 
streams  as  public  highways.  In  the  pres- 
ent case  there  is  no  act  on  the  part  of  the 
government  showing  any  intention  tore- 
serve  this  land.    The  only  inference  that 
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can  be  drawD  from  the  facts  la  tbat  the 
government  agents  (itsBurveyora)  did  not 
consider  It  ot  sufficient  value  to  survey. 
It  Tvas  not  surveyed  until  about  25  years 
after  tbe  survey  ol  1831, and  not  till  nearly 
20  years  after  the  survey  of  1S37,  when  the 
other  islands  and  the  lands  upon  the  west 
bank  were  surveyed,  thus  completing  the 
survey  in  tbat  region.  The  learned  coun- 
sel for  defendants  assume  that  the  govern- 
ment had  the  right  to  survey  these  isl- 
ands in  1887,  and  thus  reserve  them  to  the 
government,  and  that  it  therefore  had  the 
same  right  in  1856.  It  his  assumption  be 
true,  the  conclusion  is  correct,  it  would 
then  follow  tbat  the  government  has  the 
right  to  survey  any  island  in  the  river  at 
the  present  time  which  has  not  been  pre- 
viously surveyed  and  sold.  It  would  also 
follow  that, if  the  government  bad  not  al- 
ready surveyed  and  sold  this  island.  It 
might  now  do  so.  Until  the  government 
bas  sold  and  conveyed  its  lands  upon  the 
banks  of  our  fresh-water  streams,  it  may 
otcoursesurvey  any  islands  lying  opposite 
them, end  thusexpressly  reserve  them  out 
of  the  grant  of  the  shore  lands.  The 
srant  to  Lyon  and  Hastings  was  made 
nnder  the  survey  of  1881,  by  which  both 
banks  ol  Grand  Hiver  were  meandered, 
and  by  which  the  middle  thread  of  the 
river  was  fixed  west  ot  this  island.  Under 
the  authorities  above  cited,  that  grant 
clearly  vested  in  them  the  title  to  the 
land  In  controversy.  No  subsequent  sur- 
vey by  the  government  can  deprive  them 
of  it.  The  government  appears  to  have 
recognised  this  rule  by  discontinuing  sach 
surveys.    Chandos  v,  MacK,  supra. 

2.  There  is  no  force  la  theobjection  made 
by  the  defendants  tbat  this  is  a  proceeding 
to  cancel  a  patent,  which  can  only  be 
brought  by  the  government  itself.  So  far 
as  this  action  is  concerned,  the  complain- 
ant cannotraise  the  qut^stion  whether  this 
land  was  included  in  the  act  ot  congresf* 
by  virtue  ol  which  the  defendants  claim 
title.  But  in  this,  or  any  similar  action. 
It  may  be  shown  that  the  title  had  passed 
by  a  former  grant,  and  tbat  the  govern- 
ment bad  no  title  to  convey.  In  such 
cases  courts  will  protect  purchasers  from 
subsequent  surveys.  Webber  v.  Boom 
Co.,  supra;  Cragin  v.  Powell,  128  U.  S. 
691,0  Sup.  Ct.  Bep.  908;  Burt  v.  Busch, 
(Mich.)  4«  N.  W.  Rep.  790. 

8.  It  is  insisted  by  the  defendants  tbat 
the  theory  of  complainant's  bill  is  tbat 
tbis  was  not  au  Island  at  the  time  ot  the 
original  grunt;  tbat  the  proofs  show  that 
it  was  au  island ;  and  that,  thereiore,  the 
complainant  bas  made  no  case  tor  relief. 
We  think  this  is  too  technical  a  coustruc- 
tioD  ot  the  rules  of  pleading  in  equity 
courts.  It  Is  described  in  the  blU  as  a 
"sand-bar"  or  "piece  ot  ground,"  again, 
'a  piece  of  middle  ground."  and  again  as 
"middle  ground."  We  think  this  descrip- 
tion broad  enough  to  include  tbeterm  "isl- 
and," even  if  the  proofs  should  Justify 
that  description.  The  defendants  have 
nut  been  prejudiced  or  surprised,  and,  if 
the  defendants  were  technically  correct, 
an  amendment  would  be  granted  in  this 
court  to  conform  to  the  proofs. 

4.  Complainant  did  not  Introduce  In  evi- 
dence the  original  patent,  nor  the  original  I 


record  of  it,  nor  a  certified  copy  ot  it.  De- 
fendants therefore  insist  that  there  is  no 
evidence  that  this  island  was  not  reserved 
from  the  grant.  The  original  patent  and 
the  record  thereof  in  the  office  ot  the  reg- 
ister of  deeds  for  the  county  ot  Kent  had 
been  destroyed  by  fire.  This  Are  occurred 
In  1860.  There  was  In  existence  what  is 
known  as  the  "Scranton  Abstract."  This 
was  purchased  by  the  county  of  Kent,  and 
by  Act  No.  815,  Laws  1865,  the  legislature 
made  it  a  public  record,  and  gave  it  the 
same  effect  as  the  records  in  the  office  ot 
the  register  ot  deeds  possess.  This  was 
Introduced  in  evidence,  and  showed  the 
description  above  given  ot  the  land  con- 
veyed by  the  patent  to  Lyon  and  Hast- 
ings. The  tract-book  kept  In  the  office  of 
the  register  of  deeds  for  Kent  county 
was  also  introduced  In  evidence,  and 
showed  the  same  description  to  the  same 
grantees.  The  original  record  having 
been  destroyed,  we  think  the  complainant 
made  out  a  primn  facie  case  of  the  con- 
ten  tu  ot  the  patent,  and  that  the  burden  of 
proof  was  then  shifted  to  the  defendants 
to  show  a  reservation,  if  any  were  made. 

5.  Defendants  insist  that  complainant  is 
now  estopped  from  asserting  any  claim 
to  this  island  (1)  by  non-claim;  (2)  by 
taxes  paid  by  defendant;  (3)  by  condem- 
nation proceedings.  Within  a  month 
after  the  defendants  bad  recorded  ttaeirevi- 
dence  ot  title  complainant  filed  this  bill. 
The  defendants  had  never  been  in  posses- 
sion of  the  property.  Complainant  bad 
exercised  many  acts  of  ownership.  No 
rights  ot  innocent  third  parties  here  inter- 
vene. The  defendants  were  in  no  position 
to  set  up  the  doctrine  of  estoppel  by 
non-claim  when  they  were  neither  In  pos- 
session nor  had  a  title  upon  record. 

It  is  a  sufficient  answer  to  the  claim  of 
estoppel  by  the  payment  of  taxes  to  say 
that  this  was  done  at  the  express  request 
of  the  agent  ot  the  defendant  corporation 
from  1874  to  1887,  without  any  record  title, 
and  without  any  notice  to  the  complain- 
ant; that  said  agent  at  the  same  time 
claimed  tbat  other  lands  belonging  to  the 
railroad  company  were  exempt  from  taxa- 
tion,'and  that  Immediately  upon  hearing 
of  such  claim  the  complainant  protested 
to  the  surpervlsor,  ana  asserted  his  own- 
ership to  the  center  of  the  stream.  We 
are  cited  to  no  case,  and  we  think  none 
can  be  found,  which  holds  tbat  a  pay- 
ment of  taxes  under  these  circumstances 
estops  the  owner  from  asserting  his  title. 

In  August,  1SS3,  the  common  council 
took  the  necessary  steps  for  opening  and 
extending  East  Fulton  street  tram  Water- 
loo Btreet^,  and  to  condemn  the  land  neces- 
sary for  that  purpose.  It  will  beseen  tbat 
this  street  extended  across  the  upper  end 
of  island  No.  5,  but  which  at  that  time 
had  become  a  part  of  the  main-land  by  fill- 
lug  in  the  channel.  Tbat  portion  ot  Island 
No.  5  required  for  such  Improvement  was 
described  as  follows:  "So  much  ot  island 
No.  5  In  Grand  river  "  •  •  as  lies  be- 
tween the  center  line  of  East  Fulton  street 
produced  westerly  aind  aline  parallel  there- 
with, and  distant  83  feet  south  therefrom." 
Opposite  the  name  of  owner  was  the  fol- 
lowing: "  Grand  Uaplds  and  Indiana  Rail- 
road Company  claims    to   be   owner  of 
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fourth  parcel,"  (meaning  the  parcel  above 
described.)  The  Jury  awarded  ciimpensa- 
tlon  and  damages  to  the  defendant  rail- 
road company  in  the  sum  of  f25.  The 
common  connnil  aBBeesed  tht-cost  of  the  im- 
provement upon  property  ownera  bene- 
fited, and  among  such  owners  waa  the  de- 
fendant railroad  company,  aaKessed  $860. 
Defendants' counsel  state  In  tlieir  brief  that 
complainant  harl  full  knowledge  of  these 
procee<liug8,  and  knew  of  this  tax  assessed 
against  the  defendant  railroad  company. 
We  find  no  such  evidence  upon  the  record, 
unless  it  is  to  be  Inferrecl  from  the  notice 
of  publication  in  a  nen-8i)uper,  which  is 
tlie  only  proof  of  service  of  Kuch  notice 
eontained  in  the  record.  But,  if  complain- 
ant had  been  possessed  of  the  full  knowl- 
edge claimed,  this  could  not  deprive  bim 
of  the  title  to  hisland.  This  improvement 
did  Dot  touch  nor  involve  that  part  of  isl- 
and No.  6  owned  by  complainant.  For 
aught  that  appears  upon  this  record,  the 
defendants  might  have  owned  the  rest  of 
island  No.  5.  Complainant's  lots  were  as- 
sessed to  pay  for  this  improvement.  Up- 
on what  principle  can  be  be  held  estopped 
to  assert  his  title  by  these  proceedings, 
which  did  not  involve  this  land,  and  in 
which  he  was  only  interested  as  a  citizen 
owning  property  in  the  vicinity?  There 
was  nothing  upon  the  face  of  these  pro- 
ceedings to  indicate  to  him  that  the  title 
to  any  of  his  lands  was  involved,  or  even 
put  in  Jeopardy. 

6.  Complainant  has  foar  houses  upon 
the  front  of  these  lots,  in  one  of  which  be 
lives.  As  already  stated,  the  channel  has 
been  filled  by  him,  so  that  the  island  and 
the  main-land  are  now  connected.  It  has, 
from  time  tn  time,  been  used  by  his  ten- 
ants tor  various  purposes.  We  think  his 
possession  sufilcient  to  maintain  his  suit. 
Decree  affirmed,  with  costs.  The  other 
Instlces  concurred. 


Sheldon  et  a/,  v.  Mann  et  al. 

(Supreme  Court  of  Michiaan.    April  17, 1891.) 
AasioxMSST  won  ths  Bbxepit  or  Cbbditobs— 

FREFERENCEa— M0RT01.QE3. 

1.  Three  mortgages,  payable  on  demand,  given 
on  the  same  day  by  an  insolvent  debtor  to  secure 
bona  nde  debts,  which  do  not  cover  all  of  the 
debtor's  property,  do  not  constitute  a  common- 
law  assignment,  and  are  not  void  under  How.  St. 
Mich,  i  8T39,  which  provides  that  all  assignments 
commonly  called  "common-law  assignments  for 
the  benefit  of  creditors"  shall  be  void  unless  they 
are  without  preferences. 

2.  The  validity  of  such  mortgages  cannot  be 
affected  by  mortgages  subsequently  given  to  se- 
cure other  creditors. 

Appeal  from  circuit  court,  Oenesee  coun- 
ty, in  chancery ;  William  Nkwto.n,  Judge. 

Thomas  <&  Hlett,  fur  appellants.  Dn- 
raad  A  Curton,  for  appellees. 

MoRSK,  J.  The  defendant  Horace  G. 
Mann  resides  in  Mount  Morris,  a  small 
village  In  Uenesee  county,  Mich.,  and  was 
engaged  in  1S!)0  in  a  general  country  store 
business.  He  had  been  in  such  business 
several  yeai-s.  May  22, 1890,  he  went  to 
Toledo,  Ohio,  and  while  there,  and  on  that 
day,  exectrted  tiiree  chattel  mortgages 
upon  ail  bis  stoclt  in  trade  and  store  fixt- 


ures and  notes  and  accounts, — one  for 
$740.33  to  the  defendant  Orson  J.  Knapp, 
a  farmer  living  near  Mount  Morris,  to 
whom  he  was  indebted  in  that  amount; 
one  to  the  defendants  Secor,  Berdan  &  Co., 
for  ¥4,083.7»;  and  one  to  Berdan  &  Co., for 
$2,702.17;  in  all  amounting  to  $7,616.29, 
and  taking  preference  in  the  order  named. 
The  giving  of  these  mortgages,  as  shown 
by  the  testimony  of  Edwin  Jackson,  a 
member  of  the  firm  of  Berdan  &  Co.,  was 
occasioned  by  the  application  of  Mann  to 
hin  for  further  credit  in  the  purchase  of 
goods.  Jackson  would  not  give  bIm  such 
credit  unless  he  would  secure  the  firm  by 
chattel  mortgage  upon  his  stock  in  trade 
for  what  be  then  owed  them.  Munn 
would  not  secure  them  unless  he  at  the 
same  time  gave  a  first  mortgage  to  Knapp, 
and  a  second  mortgage  to  Secor,  Berdan 
&  Co.,  leaving  the  mortgage  to  Berdan  & 
Co.  to  stand  as  third.  Thereupon  three 
mortgages  were  executed,  payable  on  de- 
mand, as  above  stated,  and  all  filed  of  rec- 
ord on  the  next  day.  May  23, 1890.  At  the 
time  these  mortgagee  were  made,  Mann 
had  no  other  property  except  a  house 
and  store  combined,  which  was  his  home- 
stead, shown  to  be  worth  about  $1,800, 
and  a  rink  building  of  the  valae  of  about 
$500.  There  was  a  mortgage  upon  the 
store  of  $275,  and  upon  the  rink  of  $255. 
After  the  three  mortgages  were  filed,  Mann 
gave  other  mortgagees  as  follows,  upon 
the  goods  in  the  store:  Citisens'  National 
Bank,  May  23,  1880,  $400,  filed  May  23d ; 
Watson  &  Co.,  May  23, 1880,  $97.50,  filed 
May  23d :  Flint  Cigar  Company.  May  23, 
1890,  $184.10.  filed  May  23d;  Partridge 
Bros.,  May  23,  1890,  $37,  filed  May  23d; 
Toledo  Spice  Company,  May  28, 1890,  $58.60, 
filed  June  3d;  Childs  &  Dunlnp,  June  2, 
1890,  $194.64,  filed  June  3d;  Wright  &  Co., 
June  2, 1890,  $300.10,  filed  June  3d ;  Banner 
Tobacco  Company,  June  2,  1890,  $87.50, 
filed  June  3d ;  Welu  Store  Company,  Jane 
2, 1890.  $807,  filed  Jane  8d;  Tumbnll  Bros., 
Jane2,1890,$66,filed  Jane3d:  LortzPaper 
Company,  June  2, 1890,  $215.25,  filed  June 
3d ;  Stanton-Sampson  Company,  June  3, 
1890,  $127,  filed  June  8d.  And  also  a  mort- 
gage upon  bis  store  property  to  his 
brother,  Nathan  W.  Mann,  for  $1,000, 
dated  May  28,1890;  and  one  for  $255.97 
upon  the  rink  property.  May  29, 1890,  to  a 
creditor  at  Toledo,  Ohio.  Berdan  &  Co. 
purchased  the  Knapp  mortgage,  and,  in 
connection  with  Secor,  Berdan  ft  Co.,  in 
less  than  two  weeks  from  the  taking  of 
their  mortgagee,  took  possession  of  the 
property,  and  commenced  selling  under 
the  same.  The  complainants  filed  this  bill 
alleg^iug  that  Knapp  was  insolvent  at  the 
time  he  gave  these  mortgages,  and 
that  the  defendants  Secor,  Berdan  & 
t'o.  and  Berdan  &  Co.  knew  it;  that 
the  mortgagee  were  given  and  received 
with  the  Intent  and  design  to  evade 
and  violate  the  statutes  of  this  state 
in  reference  to  assignments,  and  to  create 
an  unlawful  preference  in  their  favor,  and 
to  deprive  the  other  creditors — among 
which  were  the  complainants,  in  the  sum 
of  over  $10,000— of  their  right  to  a  fair, 
equal,  and  equitable  distribution  of  the  as- 
sets, so  that  they  might  share  ratably  in 
bis  assets.    They  farther  charged  the  fact 
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in  said  bill  that  nil  the  mortgagee  bo  given 
as  hereinbefore  Btated  were  in  legal  effect 
one  instrument,  desiKued  to  evade  the  pro- 
visloDS  of  the  aasignment  laws  of  this 
state, and  an asBignment  with  preferences; 
that  such  preferences  were  void ;  and  that 
8uch  assignment  should  be  enforced  for 
the  benefit  of  all  the  creditors.  The  bill 
prayed  for  an  injunction,  and  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
property,  and  hold  tbesame  subject  to  the 
order  of  the  court.  A  receiver  was  ap- 
pointed, and  under  stipulation  of  all  the 
parties  the  stock  was  sold  bysuch  receiver 
at  public  sale  forf  8,960.  Before  the  receiv- 
er took  poBsesBlon,  the  defendants  had 
sold  under  their  mortgages  certain  of  the 
goods,  as  they  claimed,  for  all  they  could 
get  for  them  at  afair  sale.  The  whole  sum 
realised  from  the  sales  under  the  mort- 
gages and  by  the  receiver  amounted  to 
f  6,416.66,  a  less  sum  than  the  debts  secured 
by  the  first  three  mortgages.  The  defend- 
ants Mann,  Berdan  ft  Co.,  and  Secor.  Ber- 
dan  ft  Co.,  answered,  denying  that  Mann 
was  insolvent  at  the  time  he  made  these 
mortgages,  to  the  knowledge  of  Berdan  ft 
Co.  or  Secor,  Berdan  ft  Co.,  and  averring 
that  they  took  said  mortgages  in  the 
usual  way  of  security,  without  any  in- 
tent or  design  whaTever  to  evade  the  as- 
signment laws  of  this  state,  and  alleging 
that  they  did  nu  more  than  they  had  the 
legal  right  to  do  in  the  collection  and  se- 
curing of  their  Just  claims  against  said 
Mann  under  the  laws  of  this  state.  Tes- 
timony was  taken  upon  this  issue,  and  the 
circuit  Judge,  Hon.  William  Newton, 
found  that  the  defendant  Mann,  knowing 
that  he  was  Insolvent,  made  and  delivered 
the  first  three  mortgages  on  bis  property 
for  a  much  larger  amount  than  bis  total 
assets  amounted  to,  and  that  Berdan  & 
Co.  and  Secor,  Berdan  ft  Co.  received  the 
same  with  full  knowledge  and  understand- 
ing on  their  part  of  his  insolvency;  that 
Mann  gave  all  the  other  mortgages  wltb 
full  knowledge  of  his  insolvency;  that 
Mann,  by  the  making  of  these  mortgages, 
divested  himself  of  all  the  property  of 
which  he  was  possessed,  subject  to  levy 
and  sale  on  execution,  as  completely  and 
effectually  as  if  he  had  made  a  voluntary 
assignment  fortbe  benefit  of  creditors,  and 
that  the  same  amounted  to  such  an  as- 
signment; that  the  mortgages  executed  to 
Berdan  ft  Cu.  and  to  Secor,  Berdan  ft  Co. 
were  made  by  Mann  to  tham  and  received 
by  them  with  the  intention  of  evading  the 
statute  of  the  state  of  Michigan  relative 
to  assignments  for  the  benefit  of  creditors, 
and  that  such  mortgages  constitute  a 
fraud  upon  complainants,  and  are  null  and 
void,  being  in  contravention  of  said  stat- 
ute forbidding  preferences  to  creditors. 
The  mortgages  were  all  decreed  void,  and 
the  proceeds  of  the  sale  of  the  goods  were 
ordered  to  be  distributed  by  the  receiver 
as  in  the  case  of  a  voluntary  assignment. 
The  defendants  Berdan  ft  Co.  and  Secor, 
Berdan  ft  Co.  aopeal. 

It  is  evident  from  the  testimony  in  this 
ease  that  the  defendant  Horace  G.  Mann 
must  have  known  that  he  was  insolvent 
at  the  time  he  made  these  first  three  mort- 
gages, but  it  is  not  so  clear  that  the  de- 
fendants knew  it.    Mann's  property,  all  I 


told,  outside  of  his  goods  and  accounts, 
and  not  covered  by  these  mortgages,  did 
not  exceed  in  value  fl,800,  of  which 
91,500  was  a  homestead  exemption.  The 
property  embraced  in  these  three  mort- 
gages was  inventoried  by  the  mortgagees 
when  they  took  possession  at  f  10,000  or 
thereabouts,  but,  even  at  this  figure,  Mann 
was  hopelessly  insolvent,  owing  over 
f20,G00.  Mann  put  a  higher  price  upon 
bis  store  and  rink  property  than  It  was 
worth,  but  at  his  own  valuation  his  as- 
sets did  not  equal  his  liabilitieR.  But 
there  is  no  direct  evidence  to  show  that 
the  defendants  knew  him  to  be  insolvent. 
In  1889  he  made  a  statement  to  Berdan  ft 
Co.,  showing  his  assets  to  be  927,574.83, 
and  his  liabilities,  outside  of  his  debts  to 
Berdan  ft  Co.,  and  Secor,  Berdan  ft  Co.,  to 
be  913,070.66.  He  rated  his  real  estate  at 
96,760,  and  his  accounts  at  92,280;  stock, 
per  Inventory,  916,803.33.  In  1890  his  state- 
ment showed  assets,  926,434.83;  liabilities, 
except  to  the  two  firms  aliove  mentioned, 
911.402.04;  real  estate,  same  as  before, 
95,750;  accounts  and  notes.  92,170 ;  stock, 
]}er  inventory,  916,781.33;  cash  on  band 
and  in  bank,  9635;  household  goods  and 
rink  fixtures,  91.200.  There  is  no  evidence 
that  Knapp  knew  Mann  was  Insolvent, 
or  that  the  mortgage  had  been  given  to 
him  until  after  it  was  filed.  Secor,  Berdan 
ft  Co.,  according  to  the  testimony  of  Se- 
cor, did  not  demand  a  mortgage  of  Mann, 
but  he  insisted  upon  giving  them  one  in 
preference  to  Berdan  ft  Co.,  when  the  lat- 
ter insisted  upon  security.  It  appears  al- 
so that  the  rink  coat  over  92,000,  and  the 
store  something  over  93,000,  and  tbere 
was  testimony  of  one  witness  that  he 
thought  the  store  building  was  worth  at 
least  98,000.  The  conclusion  that  Berdan 
ft  Co.  and  Secor,  Berdan  ft  Co.  conspired 
with  Mann  to  makethese  mortgages  with 
Intent  to  evade  the  assig;nment  law  seems 
to  have  been  founded  upon  the  mortgages 
being  made  payable  on  demand,  the  in- 
solvency of  Mann,  and  the  early  taking 
possession  by  the  mortgagees  of  the  prop- 
erty. It  would,  however,  appear  quite 
clearly  from  the  action  of  Berdan  ft  Co., 
that  they  supposed  there  was  a  very  much 
larger  amount  of  property  belonging  to 
Maun  than  there  was  found  to  be  nis  un- 
der a  forced  sale,  as  they  were  willing 
that  both  the  Knapp  and  the  Secor,  Ber- 
dan &  Co.  mortgage  should  take  preced- 
ence of  their  own,  although  they  were 
the  only  persons  insisting  upon  security. 
It  is  also  clearly  shown  that  they  had 
nothing  to  do  with  any  of  the  subsequent 
mortgages  except  the  one  upon  the  rink 
and  the  one  to  the  Toledo  Spice  Company. 
The  subsequent  mortgages  cannot,  in  my 
opinion,  be  considered  as  a  part  of  the 
transaction  of  the  giving  of  the  first  three 
mortgages.  Thoy  were  given  to  and  pro- 
cured by  different  persons,  creditors  ot 
Mann,  who,  upon  finding  the  first  mort- 
gages on  file,  attempted  each  for  himself 
to  get  such  security  as  they  could  for  thdr 
claims.  These  mortgages  have  no  con- 
nection with  or  relation  to  the  first  three 
mortgages  in  any  legal  sense,  so  as  to 
make  them  a  part  of  that  transaction,  or, 
iu  contemplation  of  law,  one  Instrument 
with  them.     It    an   assignment  for  the 
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benefit  of  creditors  with  unlawful  prefer- 
ences Is  found  In  this  case.  It  must  grow 
oat  of  the  making  and  receiving  of  these 
flrst  thrfie  mortgages  and  the  conduct  ot 
Mann,  Berdan  &  Co.,  and  Secor,  Berdan 
A  Co.  The  acts  of  the  other  defendants, 
and  the  execution  of  the  otber  mortgages, 
eannot  be  considered  In  determining 
whether  or  not  these  flrst  mortgages  are 
void.  The  taking  of  these  latter  mort- 
gages was  nothing  more  than  would  nat- 
urally In  any  case  follow  the  putting  on 
file  of  a  large  mortgage  upon  any  stock  of 
goods  when  there  were  many  unsecured 
creditors.  We  find,  then,  that  these  three 
mortgages  did  not  cover  all  the  property 
ot  the  debtor,   and  that  he  afterwards 

fave  a  fl,000  mortgageupon  his  store  and 
265  upon  the  rink  to  other  creditors.  It 
may  well  be  presumed,  and  a  natural  Infer- 
ence is,  that  Mann  supposed  his  home  and 
•tore  to  be  worth  more  than  others  would 
▼aloe  it  at,  and  his  rink  and  Its  fixtures  at 
something  near  what  It  cost  him:  and 
there  is  nothing  in  this  record  to  show 
that  the  defendants  who  appeal  had  any 
reason  to  believe  that  his  real  estate  was 
not  worth  what  he  Inventoried  it  at  in 
bis  statements  from  year  to  year  to  them. 
The  question,  then,  arises,  did  these  de- 
fendants do  any  more  than  they  had  a 
perfect  right  to  do  under  the  common  law 
and  the  statutes  of  this  state?  Let  it  be 
granted  that  Mann  was  insolvent  and 
knew  that  be  was,  and  that  Berdan  &  Co. 
and  Secor,  Berdan  &  Co.  knew  that  he 
was  in  such  a  condition  financially  that 
the  former  firm  would  sell  him  no  more 
goods  unless  he  secured  bis  pre-existing 
indebtedness,  and  that  the  latter  firm 
were  willing.  If  Berdan  &  Co.  had  security, 
to  take  a  prior  mortgage  lien,  as  Mann 
insisted  they  should ;  and  that  they  made 
the  debt  in  both  mortgages  payable  on 
demand,  so  they  could  move  at  once  if 
their  security  became  Impaired;  for  this 
is  as  far  as  the  evidence  goes.  Anything 
farther  Is  inference  or  mere  conjecture. 
Under  these  circumstances,  were  these 
mortgages  void?  Certainly  not,  under 
the  common  law.  The  creditor  has  a 
right  to  secure  and  collect  his  claim  even 
if  be  knows  that  his  debtor  is  insolvent, 
and  that  by  getting  his  claim  paid  he  de- 
prives other  creditors  of  the  opportunity 
to  secure  or  collect  their  debts.  At  com- 
mon law  a  general  assignment  for  the 
benefit  of  creditors  could  be  made  with 
preferences.  Nor  was  the  debtor  com- 
pelled to  make  an  assignment.  He  could 
dispose  of  his  property  as  he  saw  fit  in 
tbe  payment  of  his  debts  if  it  was  all  ap- 
plied to  such  purpose;  and,  whether  it 
was  all  so  applied  or  not.  whatever  por- 
tion of  it  was  applied  to  the  payment  of  a 
bona  Sde  debt  could  not  be  touched  or 
disturbed  by  otber  creditors.  The  com- 
mon law  put  a  premium  upon  the  vigi- 
lance of  the  creditor,  and  there  are' not 
wanting  those  who  doubt  to-day  the 
equity  as  well  as  tbe  wisdom  of  bankrupt- 
cy laws.  And  under  tbe  law  of  this  state 
the  debtor  had  the  right  to  prefer  one 
creditor  over  another  by  paying  his  debt 
in  fall  or  in  part.  This  right  is  not  affect- 
ed by  tbe  debtor's  insolvency,  nor  by  tbe 


creditors'  knowledge  of  sncb  Insolvency, 
nor  by  the  fact  that  others  may  lose  the 
entire  amount  of  their  debts  credited  up- 
on the  faith  ot  the  debtor's  ownership  of 
tbe  property.  As  long  as  no  assignment 
for  the  benpflt  of  creditors  Is  made,  or  the 
transaction  does  not  amount  in  law  to 
such  an  assignment,  the  debtor  is  at  lib- 
erty to  pay  or  secure  any  of  his  creditor* 
at  the  expense  of  the  others. 

It  will  be  found  that  our  statutes  do  not 
prohibit  preferences  unless  an  aRsignmeut 
"commonly  called  'common-law  assign- 
ment'" is  made.  How.  St.  5  87.S9;  Rollins 
V  Van  Baalen,  66  Mich.  614,  615,  28  N.  W. 
Rep.  332.  And  there  is  no  law  compelling 
a  debtor  to  make  an  assignment.  As  I 
understand  the  statute.  If  he  makes  such 
an  assignment,  he  must  do  it  in  a  certain 
way,  and  make  no  preferences ;  but  if  he 
does  not  see  fit  to  make  an  assignment  for 
the  benefit  of  his  creditors  he  can  dispose 
of  his  property  as  he  sees  fit  in  the  pay- 
ment of  his  bona  Ode  debts.  In  other 
words,  if  A.  has  hut  (1,000  in  property,  and 
he  owes  B.  |1,000,  C.  (500,  and  D.  fSOO, 
he  may,  If  he  chooses,  make  an  asslKument 
for  the  benefit  of  his  creditors,  and  all 
must  then  share  pro  rata  in  the  property ; 
but,  not  doing  this,  be  may  use  all  bis 
property  la  wf ally  to  secure  or  pay  the 
debt  ot  B.,  or  be  may  divide  it  up,  snd  ap- 
ply it  as  be  may  choose  in  the  part  pay- 
ment ot  tbe  three  debts,  and  no  one  can 
Interfere  with  him,  unless  be  does  it  in 
such  a  way  that  the  law  will  treat  it  as  an 
assignment  for  the  benefit  of  creditors  in 
fact.  But  if  A.,  nnder  these  circumstances, 
should  give  a  mortgage  to  C.  for  f 500,  and 
another  to  B.  for  f1,000,  to  secure  their 
claims,  I  do  not  think  that  D.,  although 
his  claim  be  entirely  lost  by  the  giving  of 
such  mortgages,  could  complain.  It  is 
said  that  a  debtor  and  a  creditor  or  any 
number  of  creditors  cannot  combine  to 
evade  the  law  as  to  assignments.  But, 
as  before  shown,  the  law  does  not  com- 
pel an  assignment.  It  is  at  the  debtor's 
option  to  make  one  or  not,  as  he  sees  fit. 
If  he  prefers  to  have  his  property  taken  to 
pay  his  debts  nnder  attachment  liens  or 
execution  levies,  instead  of  making  an  as- 
signment, I  know  of  no  law  that  forbids 
it ;  and  if  he  desires  to  secure  one  creditor 
by  mortgage,  and,  having  done  so,  keeps 
on  mortgaging  his  property  to  his  cred- 
itors as  fast  as  they  reach  him,  until  all  ot 
it  is  incumbered  for  more  than  it  is  worth, 
be  has,  I  think,  a  perfect  right  to  do  so; 
and  the  diligent  creditor,  who  first  ob- 
tained security,  is  not  obliged  to  divide 
with  tbe  laggard,  who  was  left  behind  In 
the  race  because  of  bis  own  neglect  to  press 
his  claim.  If  this  right  Is  to  be  hampered 
or  prevented  it  must  be  by  future  legisla- 
tion, and  not  by  the  courts.  In  1883  the 
legislature  passed  a  law  In  this  direction, 
but  it  was  declared  inoperative  and  void 
by  this  court,  and  afterwards  repealed. 
Pub.  Acts  1883,  No.  103,  p.  217;  Rlsser  v. 
Hoyt,53  Mich.  185, 18  N.  W.  Rep.  611 ;  Pub. 
Acts  1885,  No.  58,  p.  68.  The  right,  under 
the  common  law,  of  tbe  debtor  to  make 
such  preferences  as  be  may  choose  in  tbe 
payment  of  his  debts,  and  the  right  ol  tbe 
diligent  creditor  to  hold  the  advantage  hv 
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has  gained  by  his  diligence,  baa  been  often 
recognized  in  tbie  state.  Risser  v.  Hoyt, 
63  Mich.  aO,  18  N.  W.  Rep. 611.  (opinion  by 
Campbki^l,  J. ;)  Jordan  v.  White,  88  Mich. 
253;  Hill  V.  Bowman,  35  Mich.  192;  Banic 
V.  Whittle,  48  Mich.  1, 11  N.  W.  Rep.  766; 
Neumann  v.  Minins  Co.,  57  Mich.  97,  23  N. 
W.  Rep.  600;  Root  v.  Potter,  59  Mich.  506, 
507,  26  N.  W.  Rep.  682;  Sweetzer  v.  Hlgby, 
63  Mich.  22,  29  N.  W.  Rep.  606.  and  caseu 
cited;  Field  v.  Fieher,  65  Mich.  611,  32  N. 
W.  Rep.  83R;  Dwlght  v.  Lumber  Co.,  67 
Mich.  512,  613,  35  N.  W.  Rep.  94;  Bnrnbam 
V.  HaBkins,  79  Mich.  85,  44  N.  W.  Rep.  341. 
And  it  would  seem  to  be  alno  well  settled 
in  this  state  that,  if  a  debtor  does  not 
choose  to  make  an  assignment,  be  is  not 
governed  by  tbe  statute  in  relation 
thereto  in  tbe  matter  of  preferences  of  bis 
creditors.  In  Rollins  v.  Van  Baalen,  66 
Mich.  614,  23  N.  W.  Rep.  833,  Campbeli.,  J., 
says:  "Tbe  statute  of  1879,  under  which 
tbe  claim  is  set  up,  Is,  'An  act  to  provide 
lor  tbe  regulation  and  enforcement  ol  as- 
signments  for  the  benefit   of   creditors.' 

*  *  *  It  provides  that  all  sucb  assign- 
ments'commonly  called  common -law  as- 
signments' shall  be  void  unless  made 
without  preferences,  and  without  cer- 
tain formalities  and  concurrent  action, 
and  that  they  shall  be  so  adminis- 
tered. AH  of  tbe  provisions  relate  to  in- 
struments which  purport  to  be  sucb  as- 
signments made  to  some  assignee  named. 
The  statute  is  very  clear  on  this  subject. 

*  •  •  The  statute  cannot  treat  multi- 
farious dealings  in  which  interests  are  se- 
cured or  transferred  severally  as  one  Joint 
"issignment,  or  as  an  assignment  at  all. 

*  *  *  It  should  beconstrued  as  It  reads, 
as  applying  only  to  what  purport  to  be 
common-law  nssignments.  If  proceedings 
not  in  that  form  are  claimed  to  be  fraud- 
ulent, tbey  must  be  reached  in  some  other 
way,  and  shown  to  be  against  some  other 
policy.  Tbe  law  does  not  avoid  honest 
transfers  or  securities  which  are  not  gen- 
eral assignments. "  Again,  in  Neumann  T. 
Mining  Co.,  57  Mich.  197,  23  N.  W.  Rep.  606, 
Justice  Ohamplin,  speaking  for  the  court, 
says:  "The  arrangment  doubtless  serves 
to  prefer  the  Wertins  over  the  other  cred- 
itors of  Dolllnger,  but  such  preferences  are 
lawful  at  the  common  law,  and  in  this 
state  are  only  forbidden  when  the  debtor 
makes  a  common-lnw  assignment  for  the 
benefit  of  his  creditors.  That  statute,  be- 
ing in  derogation  of  tbe  common  law,  will 
not  be  extended  to  embrace  cases  not 
within  its  terms ;  and,  in  the  absence  of 
an  assignment  upon  which  to  operate,  has 
no  effect."  In  Root  t.  Potter,  69  Mich. 
506,  .507,  26  N.  W.  Rep.  682,  Chief  Justice 
Campbeli.  says:  "There  is  nothing  in  the 
assignment  law  which  under  takes  to  a  void 
dealings  previous  to  the  assignment, 
whether  near  or  remote  in  point  of  time, 
which  were  in  no  way  connected  with  it 
in  the  Intention  of  the  parties.  •  •  • 
Tbe  statute  only  makes  preferences  void 
which  are  made  by  the  assignment  itself, 
and  this,  by  the  largest  possible  construc- 
tion, cannot  go  beyond  such  acts  as  are 
done  in  such  a  time  and  manner  as  to  be 
parts  of  the  same  transaction,  and  within 
tbesamedispositton,  whereby  the  debtor's 


entire  estate  la  applied  to  tbe  payment  of 
all  bis  debts."  Again,  in  Dwight  v.  Lum- 
ber Co.,  67  Mich.,  at  pages  612,  513,  35  N. 
W.  Rep.  9C,  this  same  doctrine  is  confirmed, 
and  Mr.  Justice  Cuampi.in  goes  further, 
and  says :  "  Preferences  are  void  ouly  in 
common-law  assignments  because  forbid- 
den by  statute.  The  statute  Inhibits  the 
debtor  from  preferring  a  creditor  in  tbe  in- 
strument. If  it  is  done  by  another  and 
separate  instrument,  contemporaneous 
with  tbe  assignment,  it  can  ouly  be  held 
void  as  an  evasion  of  the  law  by  the  par- 
ties to  tbe  instrument.  •  •  •  The  total 
absence  of  enactments  necessary  in  order 
to  effectuate  tbe  Intention  of  the  law  to 
secure  an  equal  distribution  of  tbe  debtor's 
property  among  all  of  his  creditors  and  to 
recover  preferences  made  with  intent  to 
evade  its  provisions  renders  the  law  but 
little  better  than  a  dead  letter  upon  the 
statute-book."  In  the  case  at  bar  no  as- 
signment was  made  or  intended  to  be 
made;  nor  is  it  at  all  certain  that  the 
mortgages  were  made  even  with  an  in- 
tent to  avoid  tbe  assignment  statute. 
Fraud  must  be  proven,  and  must  not  be 
inferred  from  slight  circumstances,  and  I 
am  inclined  to  believe  that  Berdan  &  Co. 
and  Secor,  Bnrdan  &  Co.  obtained  their  se- 
curity honestly  and  in  the  usual  methods 
of  business,  wltbont  any  thought  of  tlie 
assignment  law.  But  whether  tbey  did  so 
or  not, — ^whatever  their  motive  or  Intent 
may  have  been,— so  long  as  the  securities 
covered  no  more  than  the  amount  of  their 
just  and  honestclaims  against  Mann,  they 
have  a  right  to  the  full  benefit  of  such  se- 
curities, unless  tbe  giving  of  these  three 
mortgages  upon  the  same  day  to  separate 
parties  can  be  declared  in  law  and  in  fact 
to  be  a  common-law  assignment  of  all  the 
debtor's  property  for  the  benefit  of  all  his 
creditors.  It  plainly  can  not  be  so  declared 
or  construed.  As  is  well  said  under  a  sim- 
ilar statute  by  tbe  supreme  court  of  Wis- 
consin in  Cribb  y.  Hlbbard,  46  N.  W.  Rep. 
168:  "While  the  debtor  is  precluded  from 
giving  any  such  preference  in  or  by  any 
such  assignment,  yet  by  refraining  from 
making  any  sucb  assignment  he  is  other- 
wise as  free  to  give  such  preferences  as  at 
common  law.  This  may  work  serious 
mischief  in  certain  cases,  but  courts  are 
not  at  liberty  to  make  or  alter  statutes, 
but  are  bound  as  far  as  possible  to  enforce 
them."  Many  cases  are  there  cited,  simi- 
lar to  tbe  one  before  us,  in  which  the  giv- 
ing of  mortgages  to  separate  parties  in 
security  of  their  claims  covering  nearly  all 
the  property  of  the  debtor  is  held  not  to 
be  a  voluntary  assignment  for  tbe  benefit 
or  creditors.  The  case  of  KenduU  v.  Bish- 
op, 76  MIcb.  634.  43  N.  W.  Rep.  646,  is  relied 
upon  by  complainants  to  support  tbe  find- 
ing of  the  circuit  Judge  that  tbe  execution 
and  delivery  of  these  three  mortgages  was 
an  assignment  for  the  benefit  of  creditors, 
and  must  be  treated  as  such.  But  that 
case  differs  very  essentially  from  this  one. 
It  was  there  held  that  the  direct  effect  nt 
the  instrument  ns  made  was  to  put  the  en- 
tii-e  assets  into  tbe  hands  of  a  trustee  for 
sale  and  distribution;  and  that  the  only 
distinction  between  It  and  a  common-law 
assignment,  if  tbere  was  any,  was  tbat 
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the  tniBteewaa  given  powers  wtateb  wotdd 
be  anlawtul  m  against  eredltora  by  the 
common  law.  It  was  farther  said  that 
"an  assignment  of  all  one's  assets  to  an 
assignee  (or  the  benefit  of  creditors  is  with- 
in all  the  definitions  of  a  general  assign- 
ment. "  All  the  property  of  the  corpora- 
tion, the  Sherwood  Manafactnrinit  Com- 
pany, was  by  an  instrument  pnrportiug 
to  be  a  mortgage  placed  in  the  bands  ot 
Kendall,  conveyed  to  him  In  trust  (or  cer- 
tain creditors,  and  authorising  him  to  do 
a  great  many  things  not  osnally  found  in 
mortgages.  This  court  said  that  it  began 
08  a  mortgage,  but  ended  as  h  general  as- 
signment, and  must  be  treated  as  such, 
and  was  void  tor  two  reasons :  (1)  Want 
ot  power  or  authority  to  make  it;  and 
(2)  it  did  not  provide  (or  all  the  creditors, 
bnt  preferred  some,  and  gave  the  surplus 
to  the  debtor.  See,  also,  Atkinson  v.  Weid- 
ner.  which  was  a  similar  case,  (79  Mich.  575, 
44  N.  W.  Rep.  1042.)  "  A  rolnntary  assign- 
ment (or  the  t>eneflt  o(  creditors  implies  a 
trust,  and  contemplates  the  intervention 
of  a  trustee.  Assigrnments  directly  to 
creditors,  and  not  upon  trust,  are  not  vol- 
untary assignments  for  the  benefitot  cred- 
itors. •  •  •  Unless  a  trust  is  thereby 
created  by  the  assignor  In  favor  of  credit- 
ors, such  conveyances  are  not  within  the 
class  ul  instruments  known  as  'assign- 
ments for  creditors.'  "  Burrill,  Assignm.  jS  8. 
In  this  case  there  is  no  express  or  implied 
agreement  or  arrangement  for  a  trustee, 
and  no  trust  Is  creatM  in  favor  of  credit- 
ors. It  Is  simply  the  taking  of  security  by 
mortgage  for  a  pre-existing  debt  in  the  or- 
dinary way.  and  there  is  nothing  uncom- 
mon In  the  form  ot  the  mortgages  except 
that  the  debt  is  made  payable  on  demand, 
so  that  the  mortgage  may  be  foreclosed 
at  any  time  after  demand  at  the  option  ot 
the  mortgagee. 

Such  a  mortgage,  or  three  of  them,  exe- 
cuted at  the  same  time  to  separate  par- 
ties, for  the  security  of  good-faith  Indebt- 
edness, cannot,  In  my  opinion,  be  tortured 
by  any  legal  construction  of  tbo  assign- 
ment statute  into  an  assignment  tor  the 
benefit  ot  creditors,  and  thereby  be  de- 
clared void  for  anlawtul  preferences.  Nei- 
ther one  ot  these  mortgages  purports  to 
convcty  all  the  property  ot  the  debtor,  and 
In  fact  all  ol  them  together  did  not  do  so, 
and  were  not  intended  to  dispose  ot  all 
his  property.  It  it  would  be  better  policy 
to  debar  a  debtor  from  making  any  pref- 
erences among  his  creditors  when  he 
knows  be  is  insolvent  or  when  he  actually 
is  so,  still  It  cannot  be  done  in  this  state 
withont  farther  leglglatlon.  It  the  debtor, 
as  nnr  laws  now  are,  does  not  wlnh  to 
make  an  asslgoment,  be  cannot  be  forced 
into  one;  and  hebas  theprlvilege  of  secur- 
ing and  paying  such  creditors  as  he  sees  fit 
so  long  as  bis  property  lasts,  it  be  avoids 
disposing  of  all  ot  bis  property  In  such  a 
manner  as  to  create  a  trust  tor  the  benefit 
ot  bis  creditors  which  In  law  will  be  con- 
sidered an  assignment,  as  in  case  ot  Ken- 
dall V.  Bishop,  supra.  The  decree  ot  the 
court  t>elow  Is  wrong,  and  should  be  re- 
versed, and  complainants'  bill  dlBmlssed, 
with  costs  of  both  courts.  The  other  Jus- 
tices concurred. 

T.48M.w.no.lO— 87 


TsmriMT  at  ml.  v.  Gkookes,  Mayor. 

(Supreme  Oourt  nf  JflcMcron.    April  Si,  ISQl. ) 

HumuroB  to  HuinoiPjU.  OrnoBBa  —  CoHTBMm 
— ^RxaoLCTioxs  or  CkjuKOlu 

1.  On  mandamus  to  compel  the  presiding 
officer  of  the  common  council  oi  a  oity  to  reverse 
his  deolBion  declaring  carried  a  resolution  au- 
thorizing the  mayor  and  olerk  to  oontraot  for  ttM 
purchase  of  a  tract  of  land  for  the  purpose  of 
widening  a  street,  it  cannot  be  decided  whether 
the  tract  is  a  publlo  highway  by  user. 

2.  Const  Mich.  art.  IS,  I  IS,  prorides  that 
the  legislature  shall  restrict  the  powers  of  cities 
to  contract  debts.  How.  Bt  MIob.  |  STOO,  pro- 
Tidea  that  no  improvement  to  be  paid  out  of  any 
general  fund  shall  be  oontraoted  for  by  the  oiQr 
of  Ht  Clemens,  tmless  In  pnrsuanoe  of  an  appro- 
priation especially  made  therefor  in  the  last  pre- 
ceding annual  appropriation  bill.  Held,  that 
the  common  council  had  no  authority  to  pass  a. 
resolution  authorizing  the  mayor  and  clerk  to  con- 
tract forthe  purohaseof  a  strlpof  land  to  be  useft 
for  the  purpose  ot  widening  a  street,  before  an. 
appropriation  therefor  had  been  made. 

8.  Nor  oonld  such  resolution  be  passed  by  the- 
oounoll,  by  the  tie  vote  of  all  the  aldermen,  and 
the  deciding  vote  of  the  mayor  under  Bb>w.  St. 
Mich,  i  9510,  giving  the  mayor  the  right  to  vote- 
in  case  of  a  ile,  since  section  3616  provides  that. 
no  private  property  shall  be  taken  for  publlo  use, 
unless  by  a  concomng  vote  of  two-thirds  of  au 
the  aldermen  elect. 

4.  AfandamtM  will  lie  to  compel  the  presid- 
ing officer  of  a  corporation  to  reverse  his  decision 
illegally  declaring  a  resolution  carried,  and  to 
declare  it  lost 

6.  The  writ  of  mandamut  will  not  be  issued 
to  compel  the  presiding  officer  of  the  oommon 
oouncdl  of  a  oity  to  declare  lost  a  resoluti<ni  au- 
tboriiing  a  contract,  which  he  has  dedacea  car- 
ried, where  the  resolution  shows  on  its  faoe  that 
it  is  illegal,  since  all  persons  are ohargeable with 
notice  of  its  Illegality,  and  no  Injury  can  be  sus- 
tained nor  liability  incurred  under  ft. 

Application  for  mandamua. 
Luojnnh»aaen  A  Bmktne,  for  relators. 
2*.  M.  Crocker,  for  respondent. 

Champum,  C.  J.  This  Is  an  application 
(or  a  maodamus  to  compel  the  mayor  of 
the  city,  as  presiding  officer  of  the  com- 
mon council,  to  reverse  his  decision  In  de- 
claring a  certain  resolution  carried  and  to 
declare  it  lost.  The  city  of  Mt.  Clemens  Is 
organized  under  chapter  80,  tit.  16,  How. 
Ann.  St.,  provided  tor  the  incorporation 
o(  cities.  That  act  provides  that "  the  leg- 
islative authority  o(  cities  incorporated 
under  this  act  shall  be  vested  in  a  council 
consisting  of  the  mayor,  two  aldermen 
elected  from  each  ward,  the  aldermen  at 
large.  It  any  are  elected  in  tliecity,and  the 
city  olerk."  Section  2509,  Id.  "Themayor 
shall  bepresldeat  ot  the  cuuncll,  and  pre- 
side at  the  meetings  thereof,  but  shall  have 
no  vote  therein  except,  in  case  ot  a  tie, 
when  he  shall  have  the  casting  vote." 
Section  2510.  "  The  city  derk  shall  be  clerk 
ot  the  council,  but  shall  have  no  vote  there- 
in." Section  2.M2.  Each  alderman  is  enti- 
tled to  a  vote  in  all  the  proceedings  ot  the 
council.  Section  2518.  "No  ofllce  shall  be 
created  or  abolisbed,  nor  any  tax  or  as- 
sessment be  imposed,  street,  alley,  or 
public  ground  be  vacated,  real  estate  or 
any  Interest  therein  sold  or  disposed  ot, 
or  private  property  be  taken  for  public 
use,  unless  by  a  concurring  vote  o(  two- 
thirds  ot  all  the  aldermen  elect ;  nor  staall 
any  vote  of  the  council  be  reconsidered  or 
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reaclnded  at  a  special  meeting,  nnlesa  there ' 
be  present  as  many  aldermen  as  were  pres- 
ent when  the  vote  was  taken.  No  money 
shall  be  appropriated  except  by  ordinance 
or  rescilution  of  the  council ;  nor  shall  any 
resolution  be  passed  nr  adopted  except  by 
tbe  vote  ot  a  majority  of  all  the  alder- 
men elected  to  office,  except  as  hereinafter 
provided."  Section  2515.  The  power  ot 
taxation  is  llmite<l  by  the  statute;  and 
section  2695,  subd.  3,  authorizes  a  "general 
street  fund, "  out  of  vrblch  the  expenses  ot 
openiDK  and  widening  streets  are  to  be 
paid.  In  the  month  ot  September  in  each 
year  tbe  council  are  required  to  cause  esti- 
mates to  be  made  uf  all  tbe  expenditurra 
whicb  will  be  required  to  be  made  from 
the  several  general  funds  of  the  city  dur- 
ing the  next  fiscal  year,  and,  among  other 
things,  tor  lands  to  be  acquired.  Section 
270:2.  And  in  the  same  month  the  council 
are  required  to  pass  an  ordinance  to  be 
termed  the" Anuuul  Appropriation  Bill," 
In  whicb  they  shall  make  provision  for 
and  appropriate  the  several  amonnts  re- 
quired to  defray  the  expenditures  and  lia- 
bilities ot  the  corporation  tor  the  next  Ss- 
4>.al  year,  payable  from  the  several  general 
iands,  as  estimated  and  determined  upon, 
<and  specify  in  snch  ordinance  the  objects 
«nd  purposes  for  which  such  appropria- 
tions are  made,  and  the  amount  appro- 
iprluted  for  each  object  and  purpose,  and 
to  each  of  tbe  general  funds ;  and  shall  al- 
tso  designate  In  the  said  bill  any  local  im- 
iProvements  which  they  may  deem  advisa- 
ble to  make  daring  tbe  next  fiscal  year,  to 
(be  paid  for  in  whole  or  in  part  by  special 
assessment,  and  the  estimated  cost  there- 
of; and  these  sums  are  to  be  certified  to 
the  clerk  of  the  board  of  supervisors  on  or 
before  the  first  passage  of  the  annual  ap- 
propriation bill.  No  further  sums  shall  be 
use<l,  raised,  or  appropriated:  nor  shall 
any  further  liability  be  incurred  tor  any 
purpose,  to  be  paid  from  any  general'Iund 
daring  the  fiscal  year  for  which  the  appro- 
priation WHS  made,  unless  the  proposi- 
tion to  make  the  appropriation  shall  be 
'sanctioned  by  a  majority  vote  of  tbe  elect- 
ors voting  upon  tbe  proposition  at  the 
next  annual  election.  No  improvement  to 
be  paid  outof  any  general  fund  shall  becon- 
tracted  for  or  incurred  in  any  fiscal  year 
unless  in  pnrsnnnce  of  an  appropriation 
especially  made  therefor  In  the  last  preced- 
ing annual  appropriation  bill.  No  public 
work,  improvement,  or  expenditure  shall 
be  commenced,  nor  any  contract  therefor 
be  let  or  made,  except  as  herein  otherwise 

grovlded,  antU  a  tax  or  assessment  shall 
ave  been  levied  to  pay  the  cost  and  ex- 
pense thereof.    Sections  270S-2709. 

The  city  council  of  Mie  city  of  Mt.  Clem- 
ens consists  of  eight  aldermen,  elected  in 
the  four  wards  of  the  city.  The  mayor  is 
tbe  presiding  officer.  The  rtdatora  are 
three  of  the  aldermen  of  tbe  city.  They 
set  forth  In  their  petition  that  the  Mt. 
Clemens  Bath-House  Company  owns  land 
in  the  city,  bounded  north  by  Cass  avenue 
and  west  by  South  Oratlot  street;  that 
they  have  made  repeated  unsucoessful  at- 
tempts to  sell  to  the  city  a  strip  of  land 
on  the  east  side  of  Gratiot  street;  that  a 
portion  of  the  strip  is  within  tbe  limit 


proper  of  Gratiot  street,— an  old  turnpike 
ronning  between  Detroit  and  Fort  Gra- 
tiot,—and  has  been  used  by  the  public  as 
a  high  way  for  80  years  and  upward,  which 
facts  are  well  known  to  tbe  common  coun- 
cil. That  at  a  regnlar  meeting  of  the 
council,  at  which  all  the  aldermen  and  the 
mayor  were  present,  the  following  resola- 
tlon  was  offered:  "Besolved,  that  the 
mayor  and  city  clerk  be  autboriced  to  en- 
ter into  a  contract  with  tbe  Mt.  Clemens 
Bath-House  Company  for  the  purpose  of 
purchasing  a  certain  strip  of  land,  being 
aboat  20  feet  wide,  tor  tbe  sum  off  1.000; 
said  land  fronting  on  tbe  south  side  ot 
Cass  avenue,  and  running  thencesoutberly 
along  the  east  side  ot  Gratiot  street,  to  a 
point  about  166  feet;  said  piece  ot  ground 
is  wedge-shaped,  and  to  be  used  for  tbe 
purpose  ot  widening  Gratiot  street  where 
the  same  strikes  Cass  avenue. "  That  re- 
latorsand  Alderman  Matthews, constitut- 
ing one-halt  ot  the  aldermen  elect,  voted 
against  tbe  resolution,  the  other  four  al- 
dermen voting  in  favor  of  It,  and  tbe 
mayor,  against  the  protest  of  relators 
and  Matthews,  declared  that  them  was 
a  tie,  and  that  he  had  a  casting  vote,  and 
thereupon  attempted  to  cast  a  deciding 
rote  in  favor  of  said  resolution,  and  de- 
clared it  adopted.  Tbey  set  up  that  aaeb 
action  ot  the  mayor  was  Illegal,  and  in 
contravention  of  sections  2672,  2673,  How. 
St.,  which  prohibits  any  Improvement 
requiring  tbe  taking  of  private  property 
'being  made  except  with  the  concurrence 
of  two-thirds  of  all  the  officers  elected  to 
office;  and  of  section  2515,  which  requires 
the  same  vote  for  taking  private  property 
for  public  use;  and  also  that  it  violates 
another  provision  ot  section  2516,  forbid- 
ding any  resolution  to  be  passed  or  adopt- 
ed witbont  a  concurring  vote  ot  a  major- 
ity ot  all  the  aldermen  elected  to  office. 
They  further  set  up  that  the  action  of  the 
mayor  was  lll^al  for  the  reason  that  no 
estimates  were  made,  as  requli-ed  by  sec- 
tion 2702;  and  no  appropriation  was 
made  for  such  improvement,  as  required 
by  sections  2704  and  3707;  and  It  had  not 
received  the  sanction  ot  a  majority  of  the 
electors,  as  provided  for  In  section  2709. 
Tbat  no  provision  has  been  made  for  the 
purchase  price  ot  said  land,  nor  has  tbe 
fund  out  vt  which  the  same  shall  be  paid 
been  designated,  and  no  provision  has  been 
made  for  tbe  same,  or  any  tax  or  assess- 
ment been  levied,  to  pay  tbe  cost  and  ex- 
pense  thereof,  as  required  by  section  2709. 
That  no  contract  has  yet  been  entered  in- 
to by  the  mayor  and  clerk  in  parsaanoe 
of  said  resolutien. 

The  answer  of  respondent  does  not  denv 
any  ot  the  foregoing  facts  except  that  rel- 
ative to  the  old  turnpike,  and  in  respect  to 
that  respondent  says  that  in  the  year 
1818  Christian  Clemens  platted  a  parcel  of 
ground  which  has  at  all  times  since  been 
called  and  known  as  the  old  survey  or 
plat  of  the  village,  now  city,  of  Mt.  Clem- 
ens. That  on  said  plat  was  Cass  street; 
and  leading  from  Cass  street  sontberly 
was  another  street,  50  feet  In  width,  called 
"Court  Street."  That  in  1827,  under  an 
act  of  congress,  a  turnpike  was  author- 
ized to  be  laid  out  from  Ft.  Shelby  to  Ft. 
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Oratlot,  and  soon  after  tbe  passage  of 
the  act  It  was  sarv«ye(l  and  conetracted. 
That  tbe  sarvey  ran  arruas  th«  plat  of 
the  vIll&KS  of  Mt.  Clemens,  but  wns  not 
I>erfected  over  and  across  It;  nnr  did  It  In 
any  way  Interfere  with  the  same,  but  left 
It  from  a  point  on  the  opposite  side  of  the 
IntersectloD.  Court  street  to  only  aboat 
260  feet  in  length  upon  the  plat  made  liy 
Clemens.  The  tnrnpilce  was  laid  oiit  100 
feet  In  width.  The  width  of  the  turnpike 
as  Borveyed  overlays  the  whole  of-  Conit 
street  as  platted  at  the  north  end.  The 
aide  lines  bounding  tbe  turnpike  are  not 
parallel  witb  the  side  lines  of  Court  street, 
bat  the  turnpike  bears  to  tbe  west,  so  that 
Dear  the  southerly  line  of  Court  street  on 
the  plat  tbe  east  line  of  the  turnpike 
crosses  tbe  east  line  of  Court  street,  and, 
proceeding  north,  would  inclose  a  wedge- 
abaped  gore  on  the  east  side  of  Court 
street  of  abont  20  feet  wide  at  its  base  on 
Cass  avenue,  and  the  apex  would  be 
about  165  feet  south  from  Cass  avenue. 
Tbe  answer  ot  respondent  further  states 
tbut  soon  after  the  construction  of  said 
turnpike  persons  residing  In  said  village 
commenced  to  bnlld  residences  upon  and 
along  tbe  said  Court  street  and  the  said 
turnpike.  That  the  bulldtug  on  the  east 
side  ot  Court  street  at  Its  fntersectlon 
with  Cass  street  some  50  years  ago  was 
occupied  as  an  hotel,  and  was  built  back 
from  Court  street  about  8  feet,  which 
was  occupied  as  a  sidewalk.  Tbe  hotel 
wan  removed  about  7  years  ago,  and  the 
lot  on  which  It  stood  and  the  adjoining 
lot  on  the  south  were  leased  to  tbe  Mt. 
Clemens  Batb-House  Company,  who  con- 
structed a  batb-house  fronting  on  Cass  av- 
enue, and  placed  about  21  feet  east  of  the 
north-east,  comer  of  Court  street,  now 
called  "South  Gratiot  Street "  and  Cass  av- 
enue. This  point  would  be  coincident 
with  tbe  north-east  comer  of  the  gore  on 
Cass  avenue.  On  Information  and  belief 
respondent  answers  and  says  that  he  is 
unable  to  find  that  any  offlclal  action  has 
been  taken  by  tlie  town  of  Clinton,  the 
vUlagre  ot  Mr.  Clemens,  or  the  city,  to  lay 
out  and  establish  Court  street  as  a  high- 
way, nor  In  any  way  to  determine  the 
side  lines  ot  said  street  and  turnpike, 
which  remained  the  same  as  when  first 
surveyed,  except  as  individuals  have,  as 
their  taste  or  convenience  dictated,  placed 
their  buildings  and  fences  along  the  sides 
of  said  street.  That  In  no  instance  have 
tbe  public  autborltles  accepted  or  adopt- 
ed any  portion  of  the  lots  or  block  as  a 
part  ot  the  said  street.  That  at  all  times 
the  assessing  officers  have  assessed  tbe 
full  lots  without  exception  or  reservation. 
That  after  the  removal  of  the  botel  a  side- 
walk was  constructed  upon  tbe  east  side 
of  South  Oratlot  street,  and  the  same 
was  placed  over  some  portions  ot  the 
KTOund  formerly  occupied  by  tbe  hotel; 
but  it  was  so  placed  without  official  ac- 
tion by  tbe  council,  and  the  representa- 
tives of  tbe  bath-house  company  protest- 
ed against  its  being  so  placed  upon  the 
premises  claimed  by  them,  as  respondent 
is  informed  and  believes.  Tbe  answer 
then  sets  up  the  proceedings  ot  tbe  council 
leading  up  to  and  Including  the  passage  ot 
tbe  resolution  in  question.    ■ 


We  cannot  decide  in  this  proceeding 
whether  the  strip  of  ground  described  in 
tbe  resolution  is  a  pnbllc  highway  by 
user  or  not.  The  remedy  is  not  appropri- 
ate to  that  purpose.  As  the  petition  al- 
leges that  tbe  attempt  of  the  aldermen, 
acting  with  the  mayor,  was  and  Is  to  pur- 
chase tbe  land,  and  that  their  action  in 
that  regard  was  illegal,  we  shall  address 
ourselves  to  a  consideration  of  those  ob- 
jections which  are  based  upon  tbe  illogall- 
ty  of  such  action.  We  are  ot  the  opinion 
that  the  several  provisions  ot  the  charter 
above  quoted  are  mandatory.  Article  15, 
S  IS,  ot  tbe  constitution  provides:  "Tbe 
legislature  shall  provide  for  the  Incorpo- 
rution  and  organisation  of  cities  and  vtl- 
lages,  and  shall  restrict  tbrtr  powers  ot 
taxation,  borrowing  money,  contracting 
debts,  and  loaning  their  credit. "  Tbe  ac- 
tion ot  tbe  council  complained  ot  was  the 
contracting  ot  a  debt  whtcb  tlie statute 
prohibits  exc^t  in  tbe  manner  and  ander 
circumstances  pointed  out  In  the  statute. 
It  Is  not  denied,  and  therefore  it  stands 
confessed,  that  the  action  of  the  ooancll.  It 
cdnsummated  by  entering  into  tbe  con- 
tract aatborised  by  the  resolution,  would 
be  in  violation  of  the  charter  provtoions; 
and  therefore  tbe  jtasaage  ot  such  resolu- 
tion was  tinaathorised.  It  to  contended 
on  behalf  of  tbe  respondent  that  tbe  reso- 
Intlon  is  simply  an  appointment  by  tbe 
council  (instead  of  the  mayor)  at  a  com- 
mittee to  ncwotiatefor  the  purchase  of  the 
land  destred  to  be  used  tor  street  pur- 
poses at  a  price  not  exceeding  9I<000. "  I 
quote  furttaer  from  the  brief  of  counsel  for 
tbe  respondent:  "The  resolution  does 
not  go  beyond  tbis.  It  does  not  authorise 
tbe  drawing  ot  orders,  nor  the  ose  ot 
money  in  payment.  Whether  tbe  owners 
ot  land  deemed  desirable-  for  widening  a 
street  will  take  less  than  $1,600  bns  not 
yet  been  ascertained, nor  Is  itsoarerred  in 
tbe  petition.  No  minds  bave  yet  met  ai>- 
on  the  price.  Under  these  citcomstances 
it  was  not  ot  any  importance  whether 
an  appropriation  bad  been  previously 
made  for  tbto  particular  purpose  or  not. 
When  a  purchase  price  is  finally  agreed 
npon  the  council  can  in  due  time  provide 
for  the  payment  of  such  purchase  price  by 

e roper  action.  Tbe  charter  does  not  in- 
iblt  negotiation  for  purchase  before  an 
appropriation  has  been  made.  It  will  be- 
come tbe  duty  of  the  council  to  provide  for 
tbe  piaiyment  after  tbe  price  has  been 
agreed  upon. "  It  must  be  observed  tbat 
tbe  language  of  tbe  resolution  does  not 
import  a  mere  authority  to  negotiate  for 
a  purchase,  but  in  plain  language  author- 
ises a  purchase  at  a  fixed  and  definite 
price.  When,  in  pursuance  of  such  au- 
thority, the  mayor  and  clerk  enter  into 
tbe  contract  a  liability  is  at  once  incurred, 
which  has  not  been  provided  tor  in  tbe  an- 
nual appropriation  bill,  and  Is  expressly 
prohibited  by  section  2706,  above  cited; 
and  tor  this  reason  the  action  of  tbe  may- 
or in  declaring  the  resolution  carried  can- 
not be  upheld.  The  city  of  Mt.  Clemens 
has  no  other  way  of  discharging  its  obli- 
gations of  the  kind  in  controversy  here, 
requiring  thepaymentof  mon^, except  by 
taxation.  All  contracts  incurring  liabili- 
ty tor  the  payment  of  money  consUtate 
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the  basis  for  which  taxes  may  be  levied, 
and  are  in  effuct  an  apprcipriatioo  ol  bo 
macb  money  to  be  raised  by  taxes  lur 
that  purpose.  These  are  embodied  in 
the  annual  appropriation  bill,  which  au- 
thorises and  orders  the  taxes  to  be  raised 
(or  the  liabilities  Incurred.  It  is  Just  as 
essential  that  every  resolution  or  ordi- 
nance IncarrlnK  a  liability  which  mast  be 
met  by  taxation  should  be  passed  by  a 
two-thirds  vote  of  all  the  aldermen  elect 
as  it  Is  that  the  appropriation  bill  should 
be  passed  by  such  vote.  If  a  less  vote 
than  two-thirds  can  Incnra  legal  liability, 
and  a  tax  to  meet'such  liability  cannot  be 
Imposed  by  a  less  vote  than  two-thirds, 
there  might  be  liability  to  the  full  limit  of 
taxation  Incurred  without  the  means  to 
impose  taxes  to  pay  the  same.  The  city 
as  a  Corporation  would  be  liable  to  suit, 
and  Judgments  recovered  would  have  to 
be  aFsessed,  and  thus  the  restrictions  and 
safeguards  which  the  statute  provides  re- 
quiring the  assent  of  two-thirds  of  all  the 
aldermen  elect  in  order  to  impose  a  tax 
wonhl  be  abrogated.  We  think  that  not 
only  was  the  ronncil  prohibited  from  In- 
curring the  liability  under  section  2706, 
.bnt  that.  If  they  bad  the  power,  It  re- 
quired a  concurring  vote  of  two-thirds  of 
all  the  aldermen  elect  to  do  ao  under  sec- 
tion 2615. 

It  Is  further  contended  by  respondent 
that  m»udAiaua  will  not  lie  in  such  a  case 
'  as  this.  Several  authorities  are  cited  to 
the  effect  that  when  a  question  has  been 
passed  upon  the  writ  will  not  be  used  for 
the  purpose  of  correcting  a  decision,  espe- 
cially where  the  decision  was  made  In  the 
exercise  of  a  discretion  of  the  body  or 
officer  making  the  same.  The  decision  of 
the  mayor  in  the  case  under  consideration 
did  not  involve  the  exercisoof  discretion, 
but  was  ministerial  as  a  presiding  officer 
of  the  council.  If  the  resolution  did  not 
have  the  requisite  two-thirds  vote  to  sup- 
port it,  it  was  hiB  duty  to  declare  it  lost. 
Jurisdiction  is  given  by  the  constitution 
to  this  court  to  iSHue  the  writ  of  mandA- 
mua,  and  It  is  within  the  province  of  the 
court  to  restrain  public  bodies  and  officers 
ol  the  municipal  divisions  of  the  state 
from  exceeding  their  Jurisdiction,  and  to 
require  them  to  perform  such  specific  du- 
ties as  tlie  law  imposea  upon  them.  (At- 
torney Oeneral  v.  Board,  04  Mich.  607,  81 
N.  W.  Bep.  53»:  Coll  v.  Board,  Mich.,  47 
N.  W.  Bep.  227;)  and  the  writ  has  been 
often  oxercieed  to  compel  auch  bodies  or 
officers  to  reverse  their  decisions,  (People 
V.  SopervlBorB.  3  Mluh.  476;  People  v.  Au- 
ditors. 18  Mich.  238.)  The  writ,  however, 
is  a  discretionary  one,  and  will  not  be 
awarded  in  all  eases,  even  where  a  piimA 
■  facte  right  to  relief  Is  shown.  We  must 
have  regard  to  the  exigency  which  calls 
upon  us  to  exercise  our  discretion,  the 
nature  and  extent  of  the  wrong  or  injury 
which  would  follow  its  refusal,  and  other 
facts  which  bare  a  bearing  upon  the  par- 
ticular case.  It  now  appear*  from  the  pe- 
tition and  answer  that  the  action  of  the 
m»yor  in  declaring  the  resolution  adopt- 
ed was  illegal,  and  that  in  fact  it  appears 
upon  the  face  of  the  record  that  it  was 
not  carried.  It  follows  that  no  valid  con- 
tract could  be  entered  Into  under  such 


resolution,  for  want  of  authority  to  en- 
ter into  a  contract  on  the  part  of  tbemay- 
or  and  clerk.  All  persons  dealing  with  a 
municipal  corporation  are  bound  to  take 
notice  of  the  limitations  Imposed  by  law 
upon  their  power  to  contract,  and  hence 
there  can  be  no  danger  of  any  liability 
arising  from  entering  Into  a  contract 
with  a  third  person  under  the  assumed 
authority.  It  follows,  also,  that  no  injury 
can  arise  to  the  city  on  account  of  the  ac- 
tion complained  of.  The  performance  of 
the  act  prayed  tor  would  be  merely  per- 
functory, adding  nothing  to  the  legal 
status  of  the  record  as  It  exists  now,  and 
consequently  the  writ  should  not  be  Is- 
sued to  compel  the  performance  of  an 
idle  ceremony.  For  these  ivasons  the 
.writ  will  be  dented,  without  costs  to  ei- 
ther party.    The  other  Justlcee  concurred- 


Appeal  of  Lewis. 
(Supreme  Court  of  BUoMgan.    April  M,  1891.) 

DiVfwoa— RioBTS  IN  laxs  Haut  nt  Birbbtt. 

The  grantees  in  a  deed  were  desoribed 
therein  aa  husband  and  wife,  to  whom  the  lands 
were  conveyed  lu  entirety,  and  to  the  faelra  and 
assigns  of  the  surviror.  Thereafter  a  decree  of 
divorce  was  granted  to  Uie  wif^  sabeeqoent  to 
whloh  the  hnsband  died  leaving  children,  the  is- 
sue of  their  marriage.  The  probate  court  granted 
an  order  to  sell  the  undivided  half  of  the  lands 
as  belonging  to  decedent's  estate,  to  pay  debts 
and  expenses  of  administration,  sod  fiom  this 
order  the  wife  appeala.  Held,  that  the  divoroe 
did  not  destzoy  the  right  at  sorvivorship,  and 
the  wife  became  seised  of  the  fee.  Hodltying 
Dowling  V.  SaUiotte,  (Mich.)  47  K.  W.  Rep.aa& 

Error  to  circuit  court.  Lenawee  county. 
Weaver  A  Beaa,  for  appellant.   Salabaiy 
A  O'Uekley,  for  appellees. 

Qbant,  J.  William  W.  Lewis  and  Nellie 
B.  Lewis  Intermarried  and  lived  together 
as  husband  and  wife  for  some  years  prior 
to  1881,  wh3n  she  filed  her  bill  (or  divorce. 
May  28,  1881,  John  Lewis,  a  brother  of 
William,  deeded  to  them  a  lot  of  land. 
The  parties  to  the  deed  were  described  as 
follows:  "John  Lewis,  of  the  first  part, 
and  William  Lewis  and  Nellie  B.  Lewis, 
his  wife,  as  husband  and  wife,  in  entirety, 
of  the  second  part. "  The  de^d  then  con- 
veyed "  unto  the  said  parties  of  the  second 
part  in  entirety,  as  husband  and  wife,  and 
to  their  helm  and  assigns  of  the  survivor 
of  them,  forever,  •  •  •  to  have  and  to 
hold  the  said  premises,  as  described,  to 
the  said  parties  of  the  second  part  In  en- 
tirety, to  the  sole  and  only  proper  use. 
benefit,  and  behoof  of  the  said  parties  of 
the  second  part,  their  heirs  and  asRlgns, 
forever.  In  entirety."  Upon  the  execution 
of  this  deed  the  divorce  proceedings  were 
diacontlnned,  and  the  parties  resumed 
their  marital  relations,  which  they  con- 
tinued for  some  time,  whei.  she  filed  an- 
other bill  tor  divorce,  upon  which  a  decree 
was  granted  her  December  29, 1884.  Will- 
lam  died  In  May,  1K8S,  leaving  two  chil- 
dren, the  issue  of  said  marriagfe.  Letters 
of  administration  were  duly  Issued  upon 
his  estate,  and  claims  proved  against  It  to 
the  amount  of  t600.    Upon  the  application 
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ol  the  admtntBtrator  the  probate  court 
eranted  an  order  to  sell  the  nndlvided  one- 
halt  of  the  landH  in  controversy  as  belong- 
luK  to  the  estate,  for  the  purpose  of  pay- 
ing the  debts  and  expenses  of  administra- 
tion. On  appeal  to  the  circuit  court  this 
decision  was  afHrmed,  and  the  case  ap- 
uealed  to  this  court.  The  estate  created 
by  this  deed  was  not  an  estate  In  Joint 
tenancy,  but  an  efftate  In  entirety.  A  )otot 
tenancy,  implies  a  seisin  permjret  per  tout, 
while  an  estate  in  entirety  implies  only 
a  seisin  per  tout.  4  Kent,  Comm.  *362.  By 
the  express  terms  of  the  deed  the  estate 
Is  declared  not  to  be  in  )<rtnt  teasncy,  but 
in  entirety. 

It  is  contended  by  the  learned  counsel 
for  the  appellee  that  tbe  entirety  of  seisin 
uf  husband  and  wife  in  real  estate,  with 
tbe  incident  right  of  •arrlvorsliip,  cannot 
exist  Independent  of  tlic  legal  condition  of 
unity  of  person  on  which  It  rests,  and  that 
a  decree  of  divorce,  which  destroys  the 
unity  of  person,  destroys  also  the  entirety 
of  seMn ;  that  the  right  of  anrvlTorshlp  is 
destroyed  by  the  decree,  and  that  the  par- 
ties then  become  tenants  in  common, 
seised  in  severalty  uf  their  respective  moie- 
ties. We  are  cited  in  support  of  this  doc- 
trine to  the  following  authorities :  Freem. 
Co-Ten.  {  76.  2  Blsh.  Mar.  A  Dlv.  (5th  Gd.) 
716;  Ames  v.  Norman,  4  Sneed,  696;  Har- 
rcr  V.  Wallner.  80  III.  197;  Lash  v.  Lash.  68 
Ind.  526;  Baker  v.  Stewart.  40  Kan.  443. 19 
Pac.  Kep.  9M.  Freeman  and  Bishop  cite, 
as  supporting  their  text,  the  case  of  Ames 
V.  Norman.  In  that  case,  decided  in  1867, 
a  creditor  of  the  husband  had  levied  upon 
bis  interest  In  the  estate,  which  had  been 
deeded  to  bim  and  bis  wife.  Tbe  question 
arose  in  a  divorce  proceeding  brought  by 
the  wife,  who,  in  her  bill,  prayed  that  the 
land  be  decreed  to  her  as  her  absolute 
estate.  The  court  held  that  tenancy  by 
the  entirety  could  not  exist  independent 
of  the  matrimonial  union ;  tiiat  the  cred- 
itor, by  his  purchase,  became  invested 
with  the  right  of  thehnsband  as  it  existed 
at  the  timeol  the  sale,  vis.,  the  right  to  oc- 
cupy and  enjoy  the  profits  of  tbe  land  dur- 
ing tbe  Joint  lives  of  the  husband  and  wife, 
subject  to  the  contingraicy  that,  if  the  wife 
survived  ber  former  husband,  his  estate 
would  then  terminate.  In  commenting 
upob  this  case  Mr.  Bishop  says:  "Accord- 
ing to  the  Tennessee  doctrine,  the  cred- 
itor took,  not  only  what  was  the  hus- 
band's, but  something  else,  which  was  the 
wife's ;  according  to  the  author's  view,  tbe 
creditor  and  late  wife  were  after  the  di- 
vorce tenants  in  common  of  the  land  for 
their  Joint  lives,  with  a  remainder  to  the 
survivor."  It  mattem  not,  perhaps,  so 
far  as  the  wife's  interest  Is  concerned, 
whetlier  this  estate  be  denominated  one 
In  common.  Joint  tenancy,  or  entirety,  so 
long  as  tbe  right  of  survivorship  is  main- 
tained. This  may  account  for  the  fact 
that,  in  some  of  tbe  decisions,  the  terms 
"Joint  tenancy  "and  "tenancy  by  tbeeutire- 
ty"  are  used  interchangeably,  when  refer- 
ring to  this  estate.  Aside  from  the  right  of 
survivorship,  the  only  other  interest  which 
the  husband  can  hold,  distinct  from  the 
wife,  is  a  sort  of  life-interest,  which  some 
antliorlties    have    held  he  may  convey 


away,  and  which  may  be  selse^  and  sold 
on  execution.  1  Blsh.  Mar.  Wom.S  631.  In 
Harrer  v.  Wallner  tbe  complainant  bad 
applied  for  a  divorce  and  for  a  partition 
In  the  same  bill,  claimed  alimony  In  the 
land,  and  to  have  her  rights  in  it  settled 
between  her  and  her  husband.  The  case 
expressly  holds  that  by  tbe  divorce  tbe 
estate  was  changed  to  a  tenancy  in  com- 
mon. After  referring  to  the  statute  of 
that  state  destroying  Joint  tenancies,  the 
court  say:  "The  estate,  with  tbe  Jus  ac- 
flreseeD<//,ls  not  being  favored  by  our  law, 
and,  tbe  termination  of  a  marriage  rela- 
tion having  worked  a  change  in  the  rights 
of  the  parties  in  the  estate,  tbe  courts 
should  rather  bold  that  tbe  change  is 
broad  enough  to  convert  it  into  an  estate 
in  common  than  to  hold  that,  whatever 
ohange  was  made,  it  left  the  right  of  sur- 
vivorship. But,  on  principle,  we  are  sat- 
iMed  tbe  decree  of  divorce  had  tbe  effect 
to  make  them  tenants  In  common,  and 
tbe  appdiee,  therefore,  became  entitled  to 
partition."  In  Lash  v.  Lash  the  decision 
in  Harrer  v.  Wallner  is  approved,  but  the 
estate  by  tbe  entirety  was  sustained  on 
tbe  ground  that  tbe  grantees,  husband 
and  wife,  were  declared  by  the  deed  to  bo 
Joint  tenants,  with  the  right  of  survivor^ 
ship,  and  the  heirs  of  tbe  husband  were 
bdd  to  have  inherited  nothing  from  the 
property.  TTnder  these  authorttlee  it  is 
far  from  being  well  settled  that  a  divorce 
destroys  the  right  of  survivorship.  It  is 
said  in  2  Ulsh.  Mar.  &  Dlv.  716:  "  Property 
settled  upon  the  hnsband  and  wife,  or 
beld  by  third  persona  for  the  benefit  of 
either,  remains  usually  after  the  divorce 
the  same  as  before. "  Also  in  1  Wasbb. 
Real  Prop.  425:  "II  there  be  a  divorce  of 
the  wife  from  the  hnsband,  she  is  restored 
to  a  moiety  of  tbe  estate  during  the  lives 
of  the  two,  with  the  right  of  survivorship 
on  his  death. "  In  Babcock  v.  Smith,  2S 
Pick.  61.  the  husband  and  wife  conveyed 
her  real  estate  to  a  trustee  In  trust  for 
them  both.  The  wife  obtained  a  divorce 
by  the  misconduct  of  ber  husband, bnt  tbe 
court  held  that  thedlvorce  did  not  change 
their  relative  rights  in  the  land  under  the 
contract.  We  see  no  reason  in  holding 
that  a  husband  or  wife  can,  by  a  violation 
of  tbe  marital  obligations,  obtain  an  in- 
terest in  land  which  she  or  be  does  not 
pnsaesH  while  (nlfllllng  such  obligations. 
The  common  law  should  not,  and  In  our 
Judgment  does  not,  permit  a  person  to 
thus  profit  by  his  own  grnes  wrong,  and 
a  violation  of  the  most  sacred  obligation. 
With  one  exception,  the  decisions  of  this 
court  are  uniform  that  tbe  statute  (How. 
St.  5  5661)  has  retained  such  grants  to  bns>- 
band  and  wife  as  they  exist  at  tbe  common 
law.  The  doctrine  in  Walt  v.  Bovee,  36 
Mich.  436,  has  no  application  here.  In 
that  case  the  right  to  the  sarvivorshlp  of 
personal  property  was  alone  Involved,  the 
question  arising  between  tbe  estates  of 
husband  and  wife,  both  being  dead.  Tbe 
court  held  that  the  right  of  survivorship 
did  not  exist,  but  said :  "Our  own  decl»' 
Ions  relative  to  tbe  rights  of  husband  and 
wife,  in  case  of  united  holdings  of  real  es- 
tate, afford  no  argument  here. "  Until  tbe 
decbilon  of  DowUng  v.  Salllotte,  (Mteh.)  47 
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V.  W.Itefp.\22S,  decldsd  at  tbe  lavt  Oeto^ 
ber  term  of  this  court,  no  doubt  could  rea- 
sonably bave  been  entertained  as  to  the 
Character  of  this  estate  under  our  prior 
decisions.  In  tbe  case  of  Fisher  ▼.  Provin, 
25  Mlcb.  847>  it  was  admitted  by  counsel 
that,  prior  to  the  married  woman's  act, 
the  common-law  role  that  husband  and 
wife,  recelTlDg  a  Joint  conveyance  of  land, 
took  as  tenants  by  entirety,  was  tbe  law 
of  Michigan.  The  court  held  "that  there 
was  nothlne  tn  tbe  provisions  of  onr  con- 
stitution and  statutes  relating  to  the 
rights  at  married  women  which  could  oon- 
yert  sncb  estate  into  a  tenancy  in  com- 
mon. In  Insurance  Co.  ▼.  Resh,  40  Mich. 
241,  tbe  court  characterised  this  estate  as 
neither  a  tenancy  in  common  nor  an  ordi- 
nary Joint  tenancy,  holding  that,  in  case 
of  tbe  death  of  the  husband,  It  went  by 
survivorship  to  bis  wife.  At  tbe  same 
term,  in  Manwaring  v.  Powell,  40  Mich. 
&71,  appears  tbe  following  language: 
"But  by  our  statute  husband  and  wife, 
under  a  grant  tn  them.  Jointly  take  by  en- 
tireties;" citing  Fisher  v.  Provin,  25  Mich. 
847.  In  the  well-considered  case  of  Jacobs 
V.  Miller.  50  Mich.  124, 15  N.  W.  Rep.  43,  this 
conrt  reiterates  the  doctrine,  and  says 
that  tbe  husband  and  wife  are  seised  with 
entirety,  and  the  survivor  takes  the 
whole; "citing  the  above  cases.  In  Vin- 
ton V.  Beamer.  56  Mich.  661,  22  N.  W.  Rep. 
40,  in  speaking  of  this  estate,  tbe  court 
says :  "  It  was  an  entirety. "  The  same  la 
held  in  Speler  v.  Opfer,  78  Mich.  38,40  N.  W. 
Kep.  009,  decided  lu  1888,  where  the  above 
cases  are  cited  with  approval,  and  in  tbe 
opinion  is  the  following  language,  vis.: 
"  During  the  lives  of  both,  neither  has  an 
absolute  inheritable  interest;  neither  can 
be  said  to  hold  an  undivided  half;  they 
take  by  entireties;  and  at  the  death  of 
tbe  wife  tbe  whole  passes  at  once  to  the 
husband.  Neither  has  such  a  separate  lu- 
terest  that  he  or  she  conid  sell,  incumber, 
or  devise,  or  which  his  or  her  heir  coald 
inherit.  It  is  an  entirety  in  which  both 
take  the  same  and  inseparable  Interest. 
Neither  can  affect  the  other's  rights  by  a 
separatetransfer."  InDowlIng  v.Halliotte 
the  result  reached  by  the  court  was  cor- 
rect, and  In  accord  with  the  decisions 
above  cited.  The  wife  survived  tbe  hus- 
band, and  she  was  held  to  have  taken  by 
the  right  of  survivorship.  The  deed  did 
not  recite  that  the  two  grantees  named 
wero  husband  and  wife.  The  court  held 
that  this  tact  could  be  shown  by  parol  evi- 
dence. It  became  unnecessary,  in  the  de- 
termination of  that  case,  to  decide  wheth- 
er the  estate  conveyed  was  one  of  Joint 
tenancy  or  entirety.  The  result  would 
have  been  the  same  in  either  case.  It 
must  be  freely  admitted  that  the  language 
of  that  decision.  In  so  far  as  it  defines  the 
nature  of  this  tenancy.  Is  in  direct  conflict 
with  other  decisions  above  cited.  After 
very  careful  examination  of  the  whole  sub- 
ject, oar  conclnslon  is  that  the  former  de- 
cisions were  correct,  and  that  the  case  of 
Dowling  V.  Salliotte  must,  in  so  far  as  it 
is  tn  conflict  therewith,  be  overruled.  The 
Judgment  of  the  court  below  must  be  re- 
versed, and  Judgment  entered  here  for  the 
appellant.    Tbe  other  Justices  concurred. 
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B^UBMSNTS— FSHdNS  RiOBT  OF  WaT. 

In  trespass  for  tearing  down  a  fence  on  the 
line  of  •  private  road.  It  appeared  that  plaintiff 
had  acquired  a  statutory  right  of  way  34  feet  wide 
across  one  end  of  defendant's  lands,  and  erected 
a  fence  along  and  within  the  boundary  line,  and 
had  been  acoostnned  dally  to  drive  oattle  and 
horses  throng h  the  private  toad.  Held,  that  the 
fence  along  the  boondary  dividing  tbe  road  from 
defendant's    land    is  an  incident   necessai?  to 

?laiDtiS's  reasonable  en}oyment  thereof,  and  d»- 
endant  was  liable  for  destroying  it. 

Error  to  cirouit  eoarti  Washtenaw  coon- 
ty;  E.  D.  Kinnr,  Judge. 

t\  Hinckley,  for  appellant.  J.  WiUard 
Babbitt,  for  appellee. 

MoOrath,  J.  This  Is  trespass  for  tear- 
ing down  a  fence  on  the  Una  of  a  private 
road.  The  cause  was  tried  by  the  conrt, 
and  comes  here  upon  findings  of  fact  and 
conclusions  of  law.  Defendant  owned  a 
parcel  of  land  lying  between  plalntifTs 
land  and  the  pnblic  highway.  Plaintlfr  in 
Augnst,  1887,  applied  to  tbe  highway  com- 
missioner, under  the  statute,  to  lay  out  a 
private  road  24  feet  wide,  atooe  side  of  de- 
fendant's premises,  extending  from  the 
public  highway  to  plaintiff's  land,  upon 
which  application  the  necessary  proceed- 
ings were  had,  and  the  road  was  laid  not 
and  opened,  taking  less  than  one-third  of 
an  acre.of  land,  for  which  the  Jury  award- 
ed, and  ptalntilf  paid,  975.  The  defendant 
did  not  signify  histntention  of  making  use 
of  said  private  road,  pursuant  to  section 
1898,  How.  St.  Since  the  opening  of  said 
highway  in  August,  1887,  the  plaintlfl  has 
been  accustomed  to  nse  her  said  land  as 
pasturage;  that  during  the  seasons  of 
pasture  the  {ilalntitf  has  daily  driven  her 
stock,  cattle  and  horses,  over  and  along 
said  private  road ;  that  the  lot  of  the  de- 
fendant lying  adjacent  to  this  private  road 
on  the  south  side  thereof  embraces  some 
nine  acres  of  laud,  and  is  arable  soil,  ased 
by  the  defendant  for  crops  and  pasturace: 
that,  shortly  after  the  opening  of  said 
private  way.  tbe  defendant  said  to  the 
plaintiff  that  he  did  not  know  as  he,  the 
defendant,  wished  for  any  fence  on  the 
south  side  of  said  right  of  way;  that  at 
some  later  period  the  defend  ant  Instral^  ted 
the  plaintiff  that  she  must  lead  her  stock 
when  they  passed  along  this  way:  that 
thereafter,  in  the  summer  of  1888,  the 
plaintiff  erected  a  post  and  wire  fence 
along  the  south  side  of  said  way,  and 
about  one  toot  within  the  limits  nt  the 
same;  that  said  fence  was  sufflclent  to 
turn  the  said  stock  of  cattle  and  horses 
and  keep  them  within  the  way  while  pass- 
ing through  the  same;  that  In  the  month 
of  May,  1889,  the  defendant  entered  upon 
said  way,  and  tore  down  and  removed  the 
said  fence  as  aforesaid  erected  by  the  plain- 
tiff, and  this  action  is  brought  to  recover 
for  the  alleged  trespass;  that  tbe  damage 
to  said  fence  waa  two  dollars;  that  the 
defendant  did  not  consent  or  object  to  the 
building  of  the  fence  by  the  plaintiff  along 
the  said  right  of  way;  that  tbe  wires  com- 
posing the  said  fence  so  built  by  the  said 
plaintiff  along  the  said  way  were  to  some 
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extent,  at  one  or  two  pointn,  down,  and 
OQt.be  detendant'a  land;  that  there  was 
no  evidence  that  defendant  Crane  Inter- 
fered with  plaintiff's  use  oltherijfhtofsaid 
road.  Thecoart  found,  as  a  conclaston  of 
law  from  the  above  and  loresolng  facta 
that  the  plaintiff  bad  the  right  of  way  or 
private  passage  over  the  land  of  the  de- 
fendant; that,  as  an  Incident  thereto,  she 
had  the  right  to  whatever  may  be  necessa- 
ry for  the  reasonable  and  proper  enjoy- 
ment thereof;  that  it  la  unreasonable, 
wbile  the  defendant  crops  or  pastures  his 
land  adjacent  to  said  right  of  woy,  to  for- 
bid or  prevent  the plalntiflfrom  employing 
the  usual  and  reasonable  methods  of  pro- 
tecting herself  from  the  hasards  and  dan- 
ger attending  the  driving  of  stock  along 
said  way,  with  the  fields  of  the  defendant 
Inviting  and  nniuclosed;  that  to  withhold 
sncta  right  of  protection  from  the  plaintiff, 
and  at  the  same  time  to  bold  ber  respon- 
sible for  all  damage  which  ber  stock  may 
nnavoldably  do  to  the  property  of  the  de- 
fendant, is  practically  to  destroy  the  value 
of  the  right  whicb  the  plaintiff  has  pur< 
chased,  or.  If  there  be  no  liability  except  for 
want  of  due  care,  yet  with  the  growing 
grain  lying  adjacent  thereto,  nnfenced,  it 
wonld  be  impossible  to  enjoy  to  any  rea- 
sonable extent  tbis  right  of  way.  The 
right,  therefore,  of  the  plaintiff  to  erect 
and  maintain  a  suitable  fence  adapted  to 
the  object  sought,  and  within  the  right  of 
way,  must  be  deemed  an  incident  necessary 
to  the  reasonable  enjoyment  of  the  ectse- 
ment  obtained ;  and  the  court  finds,  as  a 
conclusion  of  law,  that  the  plaintiff  is  en- 
titled to  recover  in  this  action,  and  as- 
sesses the  damages  of  the  plaintiff  at  the 
sum  of  two  dollars,  with  costs  of  suit  to 
be  taxed. 

The  defendant  insists  that  he  is  still  the 
owner  of  the  soil  over  which  the  easement 
exists ;  that  as  such  be  is  entltied  to  the 
berbage  growing  thereon,  and  to  use  the 
land  tor  raising  crops,  or  for  pasturage, 
subject  only  to  plaintiff's  right  of  way 
over  it;  and  the  defendant  cannot  be  ex- 
cluded from  it  by  the  construction  of  a 
fence  on  the  line  of  the  way.  "Action  in 
one  form  or  another, "  says  counsel  for  de- 
fendant, "by  the  owner  of  the  dominant 
estate,  to  restrain  the  owner  of  the  serv- 
ient estate  from  destroying  bis  right  of 
way,  by  placing  gates  and  fences  across  it, 
depositing  substances  in  it,  building  build- 
ings upon  it,  cutting  it  np,  and  rendering 
itlmpassable  bydrawingheavy  luads  over 
it,  and  the  like,  are  commou  in  books. 
But  this  and  the  case  of  Brill  v.  Brill,  108 
N.  Y.  511, 16  N.  E.  Kep.  688,  are  the  only 
cases  we  have  found  where  the  owner  of 
the  right  of  way  attempted  by  suit  to  in- 
crease  the  burden  upon  the  fee. "  While  It 
is  true,  is  it  not  because  the  right  to  an  In- 
closed way  is  generally  conceded?  It  can- 
not be  denied  that  as  a  rule  public  high- 
ways, private  rights  of  way,  and  ways  or 
lanes  maintained  upon  agricultural  lands 
for  the  convenience  of  private  owners,  are 
In  fact  Incloaed.  This  is  not  a  case  where 
tbe  owner  of  the  dominant  estate  seeks 
to  compel  the  owner  of  the  servient  estate 
to  maintain  a  fence,  for  here  tbe  owner  of 
tbedominanteatateseeks  onlyto  establish 
ber  right  to  Inclose  tbe  way  to  protect 


herself  in  its  enjoyment.  It  is  well  known 
that  private  roads  are  invariably  in- 
closed, and  no  case  can  be  found  in  tbe 
books  where  the  right  to  Inclose  a  statu- 
tory private  road  has  been  assailed.  In 
several  of  tbe  adjudicated  cases  tbe  exist- 
ence of  boundary  line  fences  appears. 
Whether  Inclosed  by  the  owner  of  tbe  fee 
or  tbe  owner  of  tbe  way  we  are  not  ad- 
vised, but  the  fact  of  inclosure  remains. 
When  a  right  of  way  exists  by  virtue  of  a 
license  or  grant,  the  Incidents  of  that  right 
are  determined  by  reference  to  such  grant 
or  license,  and,  when  that  is  uncertain  or 
ambiguous,  the  circumstances  surrounding 
the  grant  or  license  and  tbe  situation  of 
tbe  parties  must  be  inquired  into  with  a 
view  of.  arriving  at  tbe  intentiun  of  tbe 
parties.  Whan  acquired  by  prescription, 
it  is  largely  a  question  of  the  nature  of 
tbe  prior  use.  The  right  here  insisted  up- 
on Is  not  one  acquired  by  grant,  license, 
or  prescription.  It  is  one  acquired  and 
paid  for  under  the  statute.  It  is  not  sim- 
ply a  right  of  way  over  defmdant's  land, 
nor  a  right  of  ingress  or  egress  merely.  It 
is  a  statutory  private  road,  24  feet  in 
width,  all  or  any  part  of  which  may'be 
used  by  plaintiff  for  any  and  all  purposes 
for  which  any  highway  may  be  used.  It 
may  be  planked,  paved,  macadamised,  or 
graveled  b.v  plaintiff  for  its  entire  widtb. 
The  statute  -  contemplates  not  only  a  rec- 
ord of  the  description  and  laying  out,  but 
an  actual  opening  of  the  road,  involving 
the  taking  down  of  cross-fences,  excluding 
the  presumption  that  the  possession  was 
to  remain  in  the  owner  of  the  fee. 

it  appears  from  the  adjudications :  (1) 
That  tbe  conveyance  of  a  right  of  way 
gives  to  tbe  grantee  not  only  a  right  to  an 
unobstructed  passag;eat  all  times  over  de- 
fendant's lands,  but  also  such  rights  as 
are  Incidentor  necessary  to  the  enjoyment 
of  such  right  of  passage.  Maxwell  v.  Mc- 
Atee,  9  B.  Mon.  21 ;  Bliss  v.  Oreeley,45  N.  T. 
671;  Herman  v.  Koberts.  (N.  Y.)  2S  N.  E. 
Rep.  442.  (2)  Theownerof  theway,  wbereii 
Its  limits  are  defined,  has  not  only  the! 
rights  of  a  free  passage  over  the  traveled! 
part,  but  also  to  a  free  passage  on  suchl 
portions  of  tbe  way  as  he  thinks  properl 
or  necessary.  Herman  v.  Roberts,  supra. I 
(8)  Tbe  owner  of  the  fee,  subject  to  an  ease- 
ment, may  rightfully  use  the  land  for  any 
purpose  not  Inconsistent  with  tbe  rights 
of  the  owner  of  the  easement.  Railway  v. 
Telford,  (Tenn.)  14  8.  W.  Rep.  776;  Her- 
man V.  Roberts,  supra;  Oooley,  Const. 
LIm.  691.  (4)  The  rights  of  the  owner  of 
tbe  easement  are  paramount,  to  the  ex- 
tent of  the  grant,  to  those  of  the  owner  of 
the  soil.  Herman  V.Roberts,  Rupra;  Rail- 
way V.  Telford,  supra ;  Railroad  Co.  v. 
Allen,  22  Kan.  285.  (6)  The  owner  of  tba 
soil  is  under  no  obligation  to  repair  the 
way,  as  that  doty  belongs  to  tbe  party  for 
whose  benefit  it  Is  constructed.  Herman 
V.  Roberts,  supra.  (6)  What  may  be  con- 
sidered a  proper  and  reasonable  use  by  tbe 
owner  of  the  fee,  as  dlstlngnisbed  from  an 
unreasonable  and  Improper  use,  as  well 
.as  what  may  be  necessary  to  plaintiffs 
beneficial  use  and  enjoyment,  are  ques- 
tions of  fact  to  be  determined  by  the  trial 
court  or  Jury.  Bakemau  v.  Talbot,  81  N. 
Y.  866;  Husoa  v.  Young,  4  Lans.  64;  r«w»- 
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tlc«  T.O^g«r,74  N.  Y.342;  HermaD  v.  Rob- 
erts, sapra;  Railroad  Co.y.  Allen,  aupra. 
In  Herman  t.  Roberts,  snpra,  decided  In 
1890,  the  court  say:  "It  cannot  be  as- 
Humed,  in  tbe  absence  of  any  provision 
looking  thereto  Into  tbe  grant,  that  the 
Krantor  Intended  to  reserve  any  ase  of  tbe 
land  which  should  limit  or  disturb  the  full 
and  nnrestrlcted  enjoyment  ot  theeasemeat 
((ranted.  The  purpose  contemplated  by 
the  i;rant  was  the  creation  of  an  easement 
lor  the  plaintiff's  use,  and  not  the  reserva- 
tion to  tbe  owner  of  the  use  of  his  land. 
Every  use  by  the  owner  was  abandoned, 
except  sncb  as  might  be  made  in  a  mode 
entirely  consistent  witb  tbe  (all  and  nndis- 
tnrbed  enjoyment  by  the  grantee  of  tbe 
easement.  The  idea  of  a  Joint  nse  of  the 
land  by  both  parties,  in  the  sense  that  a 
use  by  tbe  grantee  sboald  at  any  time  give 
way  to  a  use  by  the  grantor,  is  contrary 
to  the  plain  meaning  and  intent  ot  tbe 
grant.  The  use  of  tbe  land,  say  the  court, 
for  agricultural  purposes,  is  clearly  incon- 
sistent with  tbe  rights  acquired  by  plain- 
tiff. In  Bakeroan  v.  Talbot,  supra,  the 
lands  of  defendant,  divided  into  several 
lots,  lay  between  two  parcds  of  land  owned 
by  plaintiff,  one  of  which  was  a  wood-lot. 
Defendant  had  constructed  a  fence  on  tbe 
lines  of  his  several  lots,  but  had  provided 
a  set  of  bars  at  each  point  crossed  by  the 
right  of  way.  The  right  of  way  rested  in 
a  decree  ot  partition,  which  gave  to  tbe 
plaintiff  "the  right  ot  way  to  enable  him 
to  pass  to  and  from  bis  wood-lot,  for  tbe 
purpose  of  obtaining  wood;"  and  it  was 
held  that  nothing  passed  as  an  Incident  to 
such  grant  but  what  was  requisite  to  Its 
fair  enjoyment;  that  tbe  present  arrange- 
ments were  suitable  and  sufficient  under 
existing  circumstances;  that,  if  tbe  pas- 
sage was  made  as  convenient  as  the  mode 
of  access  which  a  farmer  usually  provides 
for  himself  to  get  to  and  from  his  wood- 
land, it  was  sufficient;  that  after  the  cir- 
cumstances have  changed,  and  the  ques- 
tion shall  then  arise  as  to  what  shall  then 
be  proper.  It  may  be  then  determined  that 
an  open  way  may  be  necessary.  In  Brill 
v.  Brill,  supra,  defendant  sold  to  plaintiff, 
and  reserved  the  riKht  of  free  ingress  and 
egress  across  the  premises  conveyed,  and 
plaintiff  complained  becansedefendant  left 
tbe  gates  open,  and  defendant  complained 
because  plaintiff  refused  to  maintain  fences 
along  the  road.  Although  the  court  say 
that  the  owner  of  tbe  soil  has  the  right  to 
have  the  way  fenced  or  unfeuced  at  his 
pleasnre,  yet  tbe  question  there  was 
whether  plaintiff  could  be  compelled  to 
maintain  a  fence,  and  the  court  held  that 
he  was  not  obliged  to  maintain  a  fence; 
that  an  inclosed  fence  was  not  an  actual 
or  direct  necessity  to  tbe  full  enjoyment  of 
tbe  privilege  reserved.  The  court  In  that 
case  found  that  tbe  necesfilty  for  the  fence 
did  not  exist.  The  right  was  one  of  in- 
gress and  egress  merely,  over  an  open 
way,  which  bad  been  used  before  the  land 
bad  been  divided.  No  specific  number 
of  feet  was  set  apart.  Fences,  under  such 
circumstances,  would  increase  tbe  burden, 
by  actually  taking  the  additional  land 
necessary  for  a  fence  each  side  of  tbe  way. 
The  right  of  way  in  that  case  was  through 
tbe  farm,  separating  it  into  two  parcels. 


in  which  case  fences  would  Becobsarily 
seriously  Inconvenience  tbe  owner  of  tbe 
fee.  The  court  say :  "  The  plaintitrs  lands 
were  thus  made  servient  to  tbe  conven- 
ience and  pleasure  of  tbe  owner  of  the  other 
parcel  of  land  to  tbe  expressed  extent,  and 
no  further.  No  case  has  been  foond  which 
Imposes  a  duty  upon  the  owner  of  tbe 
lands  so  burdened  to  do  any  positive  act, 
as.  In  this  instance,  erect  or  maintain  a 
fence  for  tbe  benefit  of  tbe  owner  of  tbe 
dominant  estate.  The  plaintiff  was  no 
more  bound  to  define  by  fences  tbe  course 
they  should  take  than  be  was  to  prepare 
tbe  surface  ot  the  way  for  their  sate  trav- 
el." As  we  have  already  said,  plaintiff 
does  not  seek  to  impose  the  dnty  ot  any 
positive  act  upon  defendant.  She  anekn 
simply  to  be  allowed,  at  her  own  expense, 
to  make  this  way  as  convenient  as  tbe 
modes  ot  passage  wbicb  farmers  uaaaUy 
provide  for  themselves  upon  their  own 
premises.  This  is  a  road  laid  out  and 
opened  24  feet  wide.  It  is  laid  across  one 
end  of  defendant's  farm.  Defendant  owns 
no  land  beyond  It.  Tbe  fence  Is  within  the 
S4  feet,  it  is  built,  not  tor  ornament,  or  to 
mark  tbe  line  of  the  way  merely,  but  for 
utility,  because  actually  necessary.  Apply- 
ing the  rules  laid  down  by  these  adjudica- 
tions, it  seems  clear  to  me  that  plalntltf  is 
entitled  to  make  use  of  this  way  for  any 
and  all  purposes  for  wbicb  a  road  may 
be  used :  that  defendant  is  under  no  obll* 
gation  either  to  improve  tbe  bed  of  the 
way,  or  to  protectits  use ;  tbat  plaintiff  Is 
entitled  to  do  any  act  which  may  be  nec- 
essary to  promote  its  lienefldal  use,  to  tbe 
exteutof  inclosing  tliesnme;  that  the  only 
limit  to  the  servitude  which  she  is  entitled 
to  impose  apon  tbe  tee  Is  what  may  be 
deemed  necessary  and  essential  to  ber  en- 
joyment of  tbe  rights  acquired;  that  tbe 
rights  of  defendant  in  this  way  are  sub- 
ject to  plalutlB'B  necessities  arising  from 
tbe  legitimate  use  of  the  road ;  tbat  the 
necessity  and  reasonableness  of  the  means 
made  use  ot  to  adapt  the  road  to  her  nse 
are  questions  ot  fact,  to  be  determined  by 
the  trial  court:  and  tbat  the  flndiniesof 
the  trial  court  in  that  regard  are  conclu- 
sive upon  ns.  Tbe  court  below  finds  that 
the  plaintiff  has  been  accustomed  dally  to 
drive  ber  cattle  and  horses  through  this 
private  road,  and  that  a  fence  along  tbe 
same  is  an  incident  necessary  to  tbe  rea- 
sonable enjoyment  thereof.  Tbe  Judg- 
ment is  therefore  affirmed,  witb  costs  to 
plaintifr.    Tbe  other  Justices  concurred. 


BaippT  V.  Viu^AOE  or  Av  Sabcb. 
(Stvprtme  Cowt  <ff  MieMgofn.    April  17, 1891.) 

ReVISW  on  APPSAI. —  MUNIOIPAIi  COBPOBATIOKB— 

Dbfeotiys  Bidswauu— Hsouaairos— Praotios 

— INBTBOOTIONS. 

1.  In  an  action  for  personal  lojories,  an  ob- 
jection that  the  declaration  does  not  salDdently 
Sllese  the  nature  and  estsnt  of  the  iajnriea  can- 
not be  made  for  the  first  time  on  appeal  from  a 
judgment  rendered  on  a  second  trial  of  the  action. 

2.  In  an  action  against  a  cltv  for  Injories  re- 
sulting from  a  defective  sidewalk,  where  the  ac- 
cident happened  at  night,  and  it  appears  that  the 
same  defect  existed  for  some  time  before  the  aool- 
dent,  a  witness  who  did  not  examine  the  sldewaHc 
nntil  the  morning  after  the  accident  may  teatUy 
as  to  its  condition. 
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&  WlMM  a  eroM-walk  Is  aulntelBad  bya 
city  on  a  level  with  the  sidewalk,  and  an  abot- 
tAag  land-owner  constructs  a  sidewalk  on  top  of 
the  old  one,  higher  than  the  cross-walk,  where 
they  Join,  thus  makinR  a  step  down,  and  the 
croas-walk  at  this  point  Is  in  a  defective  condi- 
tion, the  city  is  liable  for  injuries  to  a  child  by 
fallmR  from  the  sidewalk. 

4.  The  faet  that  the  cross-walk  was  built 
and  repaired  onder  the  village  charter,  by  assess- 
ment on  the  adjacent  property,  does  not  relieve 
the  Tillage  from  its  daty  to  keep  the  walk  in  a 
safe  condition  for  travel. 

5.  On  the  second  trial  of  a  cause  the  jnry 
have  DOthlag  to  do  with  an  amendment  of  the 
declaration  to  meet  the  evidence  as  developed  by 
plaintiff's  testimony  on  the  Brat  trial. 

0.  The  negUcenca  of  th«  parents  oannot  be 
imputed  to  a  ohild  in  an  action  on  behaU  of  the 
child  for  personal  injuries. 

7.  In  an  action  against  a  village  for  injuries 
snatained  by  a  child,  as  alleged  in  the  declara- 
tion, by  falling  from  a  sidewalk  built  by  an 
abutting  property  owner  so  as  to  make  a  step 
from  it  down  to  the  oroas-walk,  which  had  prevf- 
onaly  been  maintained  by  the  village  on  a  level 
with  the  oMi  sidewalk,  where  the  evidence 
showed  that  the  child  fell  tiom  the  step,  and  that 
the  cross-walk  below  it  was  in  a  rotten  and  torn- 
up  condition,  the  court  properly  refused  to  sub- 
mit to  the  ixirj  the  spcHJial  question  whether  tne 
Injury  was  oocaslonea  by  reason  of  the  fall  from 
(he  step. 

Henry  A  ComrlUe,  (Baacbett,  Stark  A 
Hancbett.  of  cooDSel.)  for  appellant.  EUl- 
ottA  McLean,  (O.  E.  iteCatcbeoa,  of  coun- 
sel.) for  appellee. 

MoKBB,  J.  Tbia  case  was  before  this 
court  io  tbe  January  term  ot  1887,  and  a 
Judgrment  In  favor  of  tbe  plaintllf  tben  t»> 
versed ,  and  a  new  trial  granted.  Hbippy 
T.  VUIaice  ot  Au  Sable.  66  Micb.  494,  82  N. 
W.  Bep.  741.  The  case  was  tben  trans- 
ferred  Irom  tbe  Iosco  to  tbe  Wayne  circuit 
court.  The  declaration  was  amended  In 
several  respects,  and  the  parties  went  to 
trial  befure  Hon.  Qeorob  Uartnbr,  with 
a  Jury,  which  trial  resulted  in  a  verdict  for 
910,500  for  plalntitt.  When  the  case  was 
bere  before,  the  chief  neglect  imputed  to 
tbe  defendant  was  the  keeping  and  main- 
taining of  a  portion  of  the  cross-walk,  to- 
wit,  for  about  seven  feet, "  above  and  over 
the  remaining  portion  of  tbe  cross-walk;" 
thereby  rendering  the  same  In  that  partic- 
ular place  In  a  condition  unsafe  (or  public 
travel.  We  held  under  the  declaration 
and  claim  there  made,  that  the  defendant 
was  not  liable  for  an  injury  occasioned  by 
a  fall  or  step  In  tbe  cross-walk,  at  the  curb 
of  tbe  highway,  a  few  Inches,  when  such 
tall  or  step  was  a  part  ot  tbe  original  plan 
of  tbe  cross-walk.  But,  under  the  amend- 
ed  declaration  and  the  plaintlR's  proofs 
upon  tbe  last  trial.  It  appears  that  tbe 
defect  complained  of  was  not  a  part  of 
the  original  cross-walk,  or  of  any  subse- 
quent plan  ot  It,  but  was  caused  by  the 
Interference  of  one  Selig  iSoIomon,  and  the 
neglect  uf  tbe  city  authorities  to  remedy 
it  when  it  was  brought  to  their  notice. 
Tbe  declaration  avers,  and  tbe  proofs 
show,  that  a  cross-walk  was  built  and 
maintained  by  the  village  across  Stock- 
man street,  by  and  along  the  westeriy  side 
of  River  street,  where  such  street  inter- 
sected Stockman  street;  that  auch  crosa- 
walk  was  planned  and  constructed  by 
said  village  even  and  level  with  tbe  side- 


walk on  the  westerly  side  of  said  Blver 
street,  so  that  the  sorlace  ot  tiw  sidewalk, 
where  it  Joined  tbe  cross-walk,  formed  n 
continuous  level  with  the  surface  of  tbe 
cross-walk.  The  aceident  happened  tothe 
child,  tbe  plalntilt,  in  September,  1881. 
About  two  months  before  that  time  Selig 
Solomon,  who  owned  tbe  corner  lot, 
bounded  southward  by  Stockman  street, 
and  eastward  by  River  street,  built  a  new 
sidewalk  along  his  premises  on  bis  River- 
Street  front.  He  built  this  new  sidewalk 
on  top  of  the  old  walk,  by  placing  2x4 
scantling  on  the  old  walk,  and  laying 
two-inch  plank  on  tbe  scantling.  He  did 
not  stop  at  tbe  end  ot  the  old  sidewalk, 
but  extended  tbe  new  walk  in  the  same 
manner  from  four  to  six  feet  l>eyoad  tbe 
eomer,  and  upon  and  over  the  cross-walk, 
leaving  a  step  or  Jog  down  onto  tbe  old 
cross-walk.  The  old  cross-walk,  at  and 
beyond  the  pace  where  this  new  sidewalk 
was  built  over  it.  was  broken,  deenyed, 
and  misplaced.  Tbe  step  down  was,  as 
testified  by  ditterent  witnesses,  from  4%  to 
18  inches.  This  condition  of  things  re' 
matned  for  at  leaat  two  months,  and  the 
dty  aatborities  had  notice  of  It.  On  tiie 
80tb  of  September,  1881,  the  pialntllt,  a 
little  girl  about  three  years  old.  aboat 
dark  in  tbe  evening,  fell  oR  this  step  into 
tbe  broken  cross-walk,  and  was  seriously 
and  permanently  injured  and  crippled. 
Her  fatbor  and  mother  were  going  from 
their  home  down  town  to  make  some  pur- 
chases. The  father  was  leading  plalntlD, 
and  the  mother  was  wlieellng  a  baby 
wagon,  in  which  was  a  younger  child,  a 
baby.  About  10  feet  from  the  place  of  the 
accident  the  father  was  stopped  by  one 
Scott  Bnell,  and  engaged  in  conversation. 
Tbe  plaintiB  let  go  bis  band,  and  ran 
ahead,  and  fell  off  the  step.  There  is  no 
doubt  but  tbe  accident  was  caused  by  tbe 
step  or  Jog  caused  by  Solomon  in  tbe  build- 
ing ot  his  new  side-walk.  It  is  also  certain 
enough  that  it  was  on  a  cross-walk  with- 
in the  lines  of  Stockman  street.  It  Is 
claimed  by  the  plaintiff  that  tbe  broken 
and  misplaced  condition  of  tbe  old  cross- 
walk at  tbe  point  of  tbe  step  also  contrib- 
uted largely  to  the  Injury.  This  is  denied 
by  the  defendant,  and  testimony  was  sub- 
mitted, in  rebuttal  ot  this  claim  of  plain- 
tiff, showing  that  tbe  old  cross-walk  was 
In  a  good  and  sound  condition.  The  Jury, 
however.  In  answer  to  a  special  question, 
found  that  "at  the  foot  of  the  step  the 
cross-walk  was  broken  up." 

The  first  10  assignments  ot  error,  argued 
together  by  the  defendant's  counsel  in 
their  principal  brief,  relate  to  tbe  admis- 
sion of  evidence  of  bip  disease,  injury  to 
hip  and  leg,  and  pain  and  suttering,  and 
tbe  refusal  ot  tbe  court  to  Strike  out  such 
evidence,  and  the  charge  ot  tbe  court  upon 
that  subject.  Tbe  principal  objection  now 
made  to  this  evidence  is  based  upon  tbe 
want  of  Huffloient  allegations  in  the  plain- 
tifl's  declaration,  and  tbe  case  of  Shadock 
V.  Plank-Road  Co.,  (Mich.)  44  N.  W.  Rep. 
158,  Is  relied  upon  In  support  ot  this  objec* 
tion.  It  may  be  that  tbe  declaration  in 
this  case  is  not  sufficiently  specific,  upon 
tbe  authority  of  that  case,  in  its  allega- 
tions as  to  the  place  and  extent  ot  the  in- 
juries received  by  tbe  child,  altbougb  1^ 
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ffoes  farther  than  did  th«  declaration  in 
that  case  In  its  deacrlptlun  o1  sacb  inJnrlM. 
It  alleges  In  this  respect  as  follows: 
"She,  the  said  plaintlO,  was  then  and  there 
greatly  hart,  bruised,  Injared,  and 
wounded,  and  became  and  was  sick,  sore, 
lame,  and  disordered,  and  permanently 
crippled  and  deformed,  for  a  long  space  of 
time,  to>wit,  hitherto  and  to  this  day; 
*  *  *  andbas  become  and  is  permanent- 
ly disabled,  crippled,  and  deformed. "  The 
plaintiff  was  permitted  to  show  under  this 
itllegatlon,  coupled  with  the  following  as 
to  damages:  "That  from  henceforth,  dur^ 
ing  her  whole  IKe,  she  will  Im  compelled  to 
endure  the  suffering,  anxiety,  annoyance, 
and  embarrassment  arising  from  soch  dis- 
ability, crippling,  and  deformity :  that  she 
will  be  derived  of  social  and  other  pleas- 
ures, which  she  might  have  otherwiije  en- 
Joyed  :  and  that  she  will  not  in  the  future, 
daring  her  whole  life,  be  able  to  transact 
and  attend  to  her  own  affairs,  and  eare 
for  herself,  as  she  otherwise  eoald  and 
would  have  done  had  not  such  injury  oc- 
curred to  her,  "—that  the  Injury  caused  hip 
disease;  that  she  was  obliged  to  wear  a 
Sayre  hip  splint;  and  that  there  were  16 
boles  discharging  on  her  leg,  from  the  body 
to  the  knee;  of  weak  spellB,  nerrousneas, 
and  poor  eyes;  and  of  trouble  with  her 
spine;  and  that  she  was  permanently  crip- 
pled and  deformed. 

I  think  that  the  objection  to  tbedeelara- 
tlon,  in  that  it  is  not  specific  enough  in  Its 
allegations  of  the  details  of  plaintiff's  in- 
jury, comes  too  late.  It  must  be  remem- 
bered that  this  case  has  been  tried  twice, 
and  has  been  in  this  court  once  b^ore. 
The  first  declaration  was  not  as  specific 
as  the  present  amended  one.  It  averred 
that  by  means  of  said  fall  the  plaintiff "  was 
then  and  there  greatly  hurt,  bruised,  and 
wounded,  and  became  and  was  sick,  sore, 
and  disordered,  and  that  for  a  long  space 
of  time  •  •  •  the  said  plaintiff  had  suf- 
fered great  pain  of  body  and  mind,  and 
still  continues  to  suffer  great  pain  of  body 
and  mind,"  etc. ;  yet  on  the  first  trial  no 
objection  was  made  to  the  declaration  In 
this  respect,  nor  was  any  question  raised 
us  to  Its  sufficiency  in  this  court.  By  this 
record  it  appears  that  the  amended  decla- 
ration was  not  demurred  to,  and  nowhere 
in  the  case  do  I  find  this  identical  point 
made  against  the  declaration.  After  ver- 
dict, a  motion  for  new  trial  was  made, 
and  various  reaHons  ansigned  therefor, 
but  this  \h  not  one  of  them.  The  nearest 
approach  to  this  subject  is  the  thirteenth 
niqnest,  which  is  as  follows:  "From  all 
the  evidence  iu  the  case,  and  the  pleadings 
therein,  the  plaintiff  has  not  made  out 
such  a  case  as  would  entitle  her  to  recover 
any  damage."  But,  as  will  be  shown 
hereafter,  this  obviously  had  reference  to 
another  nr  to  other  propositions.  It  is 
evident  that  the  attention  of  counsel  was 
not  called  to  the  case  of  Shadock  v.  Plank- 
Koad  Co.,  supra,  until  aftet  the  trial  of 
this  cause,  which  commenced  oh  the  22d 
day  of  January,  1890.  The  opinion  in  tbe 
8hadock  Case  was  handed  down  December 
28,  \SSd,  and  wtus  not  published  in  the 
Northwestern  Reporter  nnttl  its  issue  of 
February  8, 1890. 

The  objections  to  the  introduction  of 


proof  as  to  damages  were  not  any  of  them 
aimed  at  the  insufficiency  of  the  declara- 
tion in  specifying  the  place,  nature,  and 
extent  of  the  injuries,  but  for  other  rea- 
sons, as  follows:  The  counsel  objected 
to  the  mother  testifying  to  what  plaintiff's 
condition  was  before  the  injury,  and  what 
care  she  took  of  her,  tbe  calling  in  of 
physlciana.  and  the  treatment  tbe  child 
received,  on  the  ground  that  this  care  and 
calling  in  of  physicians  and  treatment 
was  not  an  element  of  damage  under  the 
declaration.  To  which  plaintitTs  counsel 
replied  that  tbey  did  not  introduce  it  to 
show  damage,  but  that  proper  care  was 
exercised  by  tbe  parents  after  the  injury. 
She,  the  mother,  was  asked,  and  testified 
without  objection,  as  to  the  present  con- 
dition of  the  child,  and  testified  asfollows : 
"Question.  State  what  her  condition  is 
as  to  her  being  lame.  Answer.  She  has 
weak  spells  right  along.  She  is  very 
nervous.  The  dischargee  hare  affected 
her  system,  and  her  eyes  are  poor.  She  is 
not  able  to  go  to  school.  She  Is  very 
nervous,  and  not  able  to  walk  without  a 
crutch.  She  could  not  reach  a  chair  with- 
out help  of  her  trutch,  or  some  of  us 
to  help  her.  She  has  no  use  of  her  limb 
whatever.  There  is  a  large  opening  on  the 
back  of  the  spine.  There  is  one  large  open- 
ing right  on  her  back,— right  on  her  spine. 
Of  course  she  is  very  weak;  unable  to 
stoop.  We  called  a  doctor  the  next  morn- 
ing after  the  child  was  hurt. "  Afterwards 
the  defendant's  counsel  moved  to  strike 
out  all  the  testimony  In  the  case  "  regard- 
ing tbe  receiving  of  an  injury,  and  what 
the  injury  was,  on  the  ground  that,  under 
tbe  plea'dings  In  the  case  and  the  situation 
in  tbe  case.  It  is  not  proper  evidence  to 
go  to  tbe  jury  on  the  question  of  dam- 
ages." "Court.  Why  does  it  not  neces- 
sarily follow,  if  there  is  liability,  it  be- 
comes a  question  for  the  jury,  under  proff- 
er.  Instructioos,  as  to  whether  the  injury 
and  the  pain,  tbe  suffering—  Judge  Simp- 
son, (lnternipting.J  If  they  claim  it  in  the 
declaration :  but  I  take  tbe  position  that 
It  is  not  claimed  or  asked  for  in  tbe  decla- 
ration in  this  case.  The  only  allegation 
for  damages  will  be  found  after  reciting 
the  situation  bow  the  child  was  hurt;  we 
find  that  next  to  the  last  page,— the  close 
of  It.  It  goes  on  and  recites  that  she  was 
greatly  bruised,  injured,  etc.,  and  was 
permanently  crippled  and  deformed,  and 
so  remained,  and  it  goes  on  in  that  way. 
and  states  her  condition,  that  she  will 
be  deprived  of  social  pleasures,  etc.,  and 
she  avers  that  by  reason  of  said  injury 
she  will  neceraarily  be  forced  and  obliged 
to  pay.Iaj'  out,  and  expend  a  large  sum  of 
money,  to-wit;  and  it  goes  on  to  state — 
Court.  There  is  no  showing  in  regard  to 
that.  Judge  Slmpaiin.  I  understand  that 
herein  the  only  place  that  they  have  re- 
cited in  any  way,  and  they  say  that  the 
said  plaintiff  has  been  and  is,  by  menus  of 
the  premises,  otherwise  greatly  injured 
and  damnified,  to-wit.  Court.  Why  is  not 
that  allegation  sufficient?  Judge  Simp- 
son. Is  there  anything  in  this  declaration 
which  sets  forth  what  they  claim  these 
damages  for?  Court.  In  a  claim  for  dam- 
ages there  are  necessary  elements  In  an  in- 
jury of  this  kind;  of  course,  yon  cannot 
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raeovm-  tor  a  dontor's  Mil,  or  a  oone'sUIl, 
It  there  is  no  ebowlng,  bat  In  all  cases  «! 
tbiB  kind  there  can  bo  recovery  for  the  In- 
Jary,  and  one  of  the  eleniente  la  pohi  and 
SQttering.  Jud^e  Blmpaon.  Tfaerels  not  a 
word  about  that.  Coort.  It  1b  not  neees- 
aary.  Judge  Siropeon.  They  do  not  say 
they  claim  anything  for  the  pain ;  I  have 
always  supposed  they  had  to  arer  in  their 
declaration  that  theyclaim  torsomethlng. 
Coort.  The  rule  la,  as  I  understand  it, 
where  there  are  special  damages  claimed 
tor  some  partioolar  thing  they  must  be 
averred,  but  tor  general  damages,  which 
naturally  result  from  an  injury.  It  can  be 
stated  in  general  terms  without  speclBcal- 
iy  alleging.  Judge  Simpson.  I  may  be 
wrong,  but  I  ask  to  hare  all  erld»ee 
Htricken  oat  in  regard  to  the  Injury  re- 
cetred,  and  the  situation  ot  things  as  to 
the  accident  and  tt>e  surrunndlngs,  as  tar 
as  it  relates  to  any  right  to  recover  dam- 
ages, for  the  reason  that  the  plaintiff  has 
not  in  this  declaration  set  forth  any  claim 
of  damages  by  reason  of  the  1n)ary. "  Not 
one  word  Is  said  about  the  injury  not  be- 
ing BuflSclently  alleged,  but  the  argument 
is  that  there  is  no  claim  ot  damages,  by 
reason  of  the  injury,  set  forth  properly  in 
the  deelaratlun.  Dr.  Zlna  Pitcher  testified 
to  examining  the  child  Just  before  be  gave 
bis  evidence,  andgave  ber  present  condi- 
tion, and  his  opinion  tbatliie  Injury  was 
permanent.  His  testimony  was  objeeted 
to,  not  on  the  ground  ot  any  InsufflciencT 
In  the  declaration,  aa  to  Its  allegations  ot 
the  injury,  but  for  other  reasons.  Dr. 
David  H.  Weir  also  gave  testimony  as  to 
the  extent  of  the  injury,  and  as  to  tbeeaase 
of  the  plaintiff's  iweeent  condition;  and 
varlotM  questions  asked  him  were  object- 
ed to  on  the  ground  that  they  were  lm> 
prop«r,  leading,  suggestive,  immaterial, 
and  incompetent,  but  there  was  no  faint 
anywhere  that  there  was  any  trouble 
with  the  declaration  as  to  its  allegations 
of  Injory.  To  further  show  what  all  these 
objections  were  aimed  at,  we  find  the  coun- 
sel tor  defendant,  J  udge  Simpson,  at  tiie 
close  ot  plaintiffs  proofs,  saying:  *'W« 
renew  the  request  that  we  made  hereto- 
fore during  the  trial,  that  all  the  testi- 
mony relating  to  the  question  ot  damages 
in  regard  to  the  child's  tailing  and  being 
hurt,  and  the  testimony  given  In  regard 
to  pain,  be  stricken  out,  for  the  reason 
that  there  Is  no  ground  laid  for  it  in  the 
declaration, "  I  have  given  thus  fully  the 
language  ot  the  counsel  for  defendant,  at- 
tacking the  declaration  in  theconrt  below, 
to  show  that  such  attack  was  made  en- 
tirely against  the  allegations  as  to  dam- 
ages, and  had  not  the  remotest  reference 
to  its  sufflcloney  in  describing  the  lnjni7. 
The  case  of  Shadock  v.  Plank-Road  Co. 
has  tumisbed  an  after-thought,  but  It  may 
as  well  be  said  here  that  such  practice  is 
not  fair  to  either  the  trial  court  or  this 
eourt.  The  trial  court  has  had  no  oppor- 
tunity of  passing  upon  the  point  raised 
here.  Had  it  been  called  to  his  attention, 
be'  might  have  required  an  amendment  of 
the  declaration.  This  coort  also  might,  if 
sulBcient  care  was  not  taken,  be  misled  to 
believe  that  the  issue  was  made  in  the 
court  below  when  it  was  not.  It  cannot 
be  said  that  the  defendant  was  at  all  mis- 


led or  to  any  wise  preindiced  by  tbe  mea- 
gemess  ot  tUs  declaration,  or  its  want 
ot  detail,  as  to  injury  to  the  plaintitt. 
The  case  had  been  once  before  tnlly  tried, 
and  the  defendant  was  therefore  well  ac- 
quainted with  the  condition  ot  the  child, 
and  what  was  claimed  to  be  its  injuries, 
and  tbe  natural  results  thereof;  and  we 
have  spent  more  time  tbun  we  ought  in 
disposing  of  this  mere  technicality. 

It  is  alleged  aa  error  that  the  mother  ot 
the  child  was  permitted  to  testily  that  she 
examined  the  place  ot  the  accident  the  next 
moruinK  after  the  injury  to  her  child. 
We  think  this  testimony  was  proper 
enough.  The  accident  happened  after 
dark,  tbe  night  before,  and  the  spot  could 
nut  well  be  examined  until  tite  next  morn- 
ing. But  there  was  plenty  of  evidence 
showlag  tlie«ame  condition  she  fonnd  it 
to  be  In  for  days  and  weeks  before  the  ac- 
cident. 

The  circuit  Judg;e  properly  charged  the 
jury  that  the  place  where  tbe  injury  was 
received  was  a  part  of  the  cross-walk.  It 
is  claimed  that  the  walk  was  not  built  or 
ordered  built  by  the  village,  and  therefore 
no  liability  caa  be  created  against  it  tor 
any  delbct  in  it,  and  counsel  cite  the  case 
of  Williams  v.  City  of  Qrand  Rapids,  68 
Mich.  61,  aa  N.  W.  Bep.  279.  Bat  this  case 
diOers  from  that  in  this :  that  a  cross-walk 
was  In  existence  and  use  here,  while  there 
was  none  In  the  Williams  Case.  This 
cross-walk,  by  whomsoever  built,  was  in 
tbe  public  street,  and  under  the  charge 
and  care  ot  the  village  authorities.  The 
fact  that  tbe  cross-walks  were  built  and 
repaired  under  the  village  charter,  by  as- 
sessments levied  upon  tbe  premises  in  tbe 
blocks  adjacent  to  the  same,  does  not  re- 
lieve the  defendant  ot  its  duty  to  keep  such 
cross-walks  In  a  sate  condition  for  travti. 
The  village  was  responsible  for  the  unau- 
thorized and  onlawfol  encroachment  ot 
Solomon  with  bis  new  sidewalk  upon  this 
eroaS'Walk,  wbiefa  before  that  time  had 
been  even  and  level,  after  It  had  notice  of 
Bucbencroacbment;  and,  if  tbe  cross-walk 
Itself  was  broken  and  decayed,  making  a 
bole  at  the  step  or  jog,  and  this  stop,  to- 
gether with  the  bole  made  by  the  broken 
cross-walk  at  tbe  toot,  caused  this  Injury, 
as  the  Jnry  found  it  did.  tbe  village  was  re- 
^onslble  for  such  injury.  But  the  ques- 
tion was  left  to  tJieJury  by  theeourt  to  de- 
termine whether  or  not  the  village  had 
maintained  n  cross-walk  from  River  street 
across  Stockman  straat,  and  we  are  satis- 
fied that  they  rightlyfound  from  tbe  testi- 
mony that  there  had  been  such  mainte- 
nance. 

The  defendant  requested  the  court  to  In- 
atruct  tbe  Jnry  as  follows:  "It  is  in  the 
evidence  in  this  case  that  the  plaintiff  on  a 
former  trial  took  the  position  that  the  in- 
Jury  complained  ot  was  occasioned  by  the 
step  in  the  walk,  and  by  reason  of  tbe 
plan  ot  construction  ot  the  walk,  and  al- 
leged no  breakage  or  other  detect  in  the 
walk;  and  you  have  a  right  to  consider 
this  tact,  and  the  plaintiff's  former  theory 
ut  tbe  case,  in  determining  the  question 
whether  the  walk  as  constructed  was 
broken  or  detective ; "  which  request  was  re- 
fnsed  by  the  court.  The  drcoit  Judge, 
however,  in  his  general  charge,  used  tnis 


Digitized  by^OOQlC 


SS8 


NOBTHWESTEKK  BEFOBTEB.  Vol.  48. 


(Mich. 


languagie:  "Something:  has  been  said  to 
you  a8  to  what  happened  on  the  former 
trial  of  this  case.  As  tu  what  happened 
then,  with  that  yon  bare  nothing  to  do. 
YoD  are  to  try  the  case  aponthepleadlnga 
as  they  now  appear,  and  determine  what 
the  facts  are  from  the  evidence  which  baa 
been  admitted  during  this  trial. "  It  is  ar- 
gued that  this  language  referred  to  the 
clnim  made  as  above,  by  defendant's  coun- 
sel, In  the  request  quoted.  It  way  be 
granted  that  the  jury  would  naturally  in- 
ter from  the  refusal  of  this  request,  and 
this  languagre  In  the  general  charge,  that 
they  could  not  consider  the  change  In  the 
pleadings  as  bearing  In  any  manner  upon 
the  evidence  as  tn  the  condition  of  the 
cross-walk,— whether  It  was  broken  or 
not ;  and  yet  I  think  there  was  no  error 
committed.  The  fact  that  the  pleadings 
on  the  part  of  the  plaintiff  did  not  meet 
the  evidence  as  shown' on  the  fiist  trial, 
and  that  the  same  were  amended  to  rem- 
edy this  difficulty  on  the  second  trial,  was 
of  no  concern  to  the  jury,  and  could  have 
DO  possible  bearing  upon  tlielr  determina- 
tion of  disputed  facts  In  the  case.  If  any 
of  the  witnesses  on  behalf  of  the  plaintiff 
had  changed  their  testimony  for  the  pur- 
pose of  developing  or  sustaining  a  different 
theory  In  the  case  on  the  last  trial,  it 
would  have  been  pertinent  and  proper  to 
have  shown  It,  but  no  such  dalm  was 
made.  It  was  not  denied  upon  this  trial 
that  the  jog  or  step  was  caused  by  tbe 
building  of  a  new  walk  by  Solomon,  and 
tbe  fact  that  such  jog  or  step  was  no  part 
of  the  original  plan  of  the  construction  of 
the  cross-walk  was  virtually  admitted. 
Tet  no  mention  was  made  in  the  first  dec- 
laration of  this  interterence  of  Solomon 
with  the  cross-walk.  Tbls  court  held  un- 
der the  pleadings  that  the  existence  of  this 
step  was  a  part  of  tbe  plan  of  the  cross- 
walk, with  which  courts  could  not  Inter- 
fere, yet  tbe  evidence  in  that  record,  as  in 
this,  showed  that  the  defect  was  cauaed 
by  Solomon  building  his  sidewalk  ofar 
and  above  the  croRs-walk.  Shippy  v. 
Village  of  Au  Sable,  66  Mich.  4«4,  496,  83  N. 
W.  Rep.  741. 

Ukewise  tbe  first  declaration  contained 
no  allegation  that  the  cross-walk  at  tbe 
foot  of  this  step  or  jog  was  broken  up, 
decayed,  and  misplaced;  yet  it  is  shown 
conclusively  by  this  record  that  there  was 
evidence  on  the  first  trial  trading  to  show 
that  such  was  the  fact,  as  alleged  in  tbe 
amended  declaration.  It  was  stipulated 
upon  the  last  trial  that  the  testimony  of 
Dan  B.  McDtinald,  as  printed  In  the  record 
used  In  the  supreme  court  when  tbe  case 
was  here  before,  should  be  taken  as  the 
testimony  of  said  McDonald  as  given  by 
bim  on  said  first  trial,  and  that  the  same 
might  be  used  as  testimony  on  tbe  last 
trial,  and  it  was  so  used.  It  will  be  seen 
thereby  that  he  testified  on  the  first  trial 
that  tbiscross-walk  wasiu  bad  condition. 
"The  condition  of  the  walk  was  broken 
ap.  and  part  of  tbe  plank  was  worn  out 
and  thrown  away,  which  left  a  hole  at 
the  north  end  of  the  cross-walk  between 
Stockman  street  and  River  street,  which 
Is  represented  by  W  on  tbe  map. "  And 
also  that  such  broken  condition  extended 
to  the  sooth  end  of  that  portion  marked 


"X"  npon  tbe  same  map.  In  this  map, 
W  represented  the  defective  walk  of  the 
old  cross-walk  and  the  place  where  tbe 
cbild  fell,  and  X  represented  that  portion 
of  tbe  new  walk  of  Solomon's  overiapping 
the  old  cross-walk.  Dan  B.  McDonald 
was  marshal  of  tbe  village  of  Au  Sable  at 
tbe  time  this  accident  bappened,  and  be 
farther  testified  that  tbe  cross-walk,  at 
and  near  this  point,  "consisted  of  old 
broken  plank,  and  some  of  tbe  old  broken 
plank  had  been  torn  out,  which  left  a  hole 
from  eight  to  ten  inches  deep;  that  la, 
from  the  top  of  tbe  new  walk  when  you 
stepped  off."  "The^  was  a  plank  be- 
tween five  and  six  feet  long,  twelve  Inches 
wide,  and  two  inches  thick,  put  on  top  of 
the  new  walk,  •  •  •  down  southerly 
to  the  cross-walk,  for  people  to  walk  on." 
Se  testified  that  this  plank  waa  put  there 
to  save  the  step  of  eight  to  ten  inches  from 
tlie  new  walk  down  to  the  crotis-walk.  It 
will  also  be  noticed  from  the  testimony 
thus  introduced  from  the  first  record  that 
on  the  first  trial  this  testimony  waa  ob- 
jected to,  on  the  ground  that  there  was 
no  allegation  uf  this  defect  in  the  plead- 
ings, and  therefore  it  was  immaterial,  in- 
competent, and  Irrelevant.  It  therefore 
appears  tliat  there  was  no  change  in  tes- 
timony to  make  a  new  or  different  case 
on  tbe  last  trial  from  that  of  the  first  trial, 
but  tbe  pleadings  were  amended  to  meet  the 
case  as  developed  and  made  by  the  plain- 
tiff's testimony  on  such  first  trial.  It  was 
entirely  proper  to  so  amend  the  declara- 
tion in  tbe  furtherance  of  justice,  and  with 
such  amendment  the  jury  had  nothing  to 
do  or  to  consider.  Tbe  chaige  of  the 
court  in  this  respect  and  bis  refusal  to 
give  defendant's  request  was  correct. 

Another  objection  to  the  verdict  and 
judgment  to  be  considered  Is  tbe  claim  of 
contributory  negligence  on  the  part  of  tbe 
plaintiff's  parents.  It  must  be  admitted 
to  be  tbe  law,  aa  charged  by  the  court, 
that  the  plaintiff,  herself  a  cbild  lees  than 
four  years  of  age,  could  not  be  guUty  of 
such  negligence.  Authorities  are  dted  to 
establish  tbedoctrine  that  the  negligence  of 
tbe  parents  can  be  Impnted  to  the  child  in 
such  a  case  as  this,  even  when  the  suit  is 
in  behalf  of  the  child  and  not  of  the  par- 
ent. I  have  expressed  my  views  as  fully 
as  I  desire  in  respect  to  this  matter  In 
BattlsblU  V.  Humphreys,  64  Mich.  608-511, 
SI  N.  W.  Rep.  894.  I  am  also  satisfied  that 
the  greater  weight  of  authority  in  this 
country  is  now  opposed  to  tbe  contention 
of  the  defendant.  See  Weatbrook  v.  Rail- 
way Co.,  66  Mlsa.  660,  6  South.  Rep.  &il,  14 
Amer.  St.  Kep.  687,  and  note  to  the  case 
by  the  editors  of  the  American  State  Re- 
ports. 

The  thirty-sixth  assignment  of  error  re- 
lates to  the  submission  of  special  ques- 
tions  to  the  Jnry.  The  d^endant  present- 
ed two  special  questions,  as  follows:  (1) 
At  the  foot  of  the  steps  in  queetion  in  this 
case  was  the  cross-walk  broken  up T  (2) 
Was  the  injury  occasioned  in  this  case  by 
reason  of  tbe  fall  from  tbe  step?  Tbe  first 
question  waa  submitted,  and  the  jury  an- 
swered In  the  affirmative.  The  court  re- 
fused to  submit  the  secon  d  question ,  saying 
that  It  might  be  answered  either  way  and 
not  be  inconsistent  with  tbe  general  ver- 
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diet  of  tbe  Jary.  Upon  the  Urat  argument 
of  the  case  ttala  aestKnment  of  error  was 
not  argaed,  and  nnder  the  rutee  would  or- 
dinarily be  conatdered  as  thereby  aban- 
doned. The  majority  of  the  court,  bow-, 
ever,  desired  argnment  upon  this  asaisn- 
m«it,  and  a  reargument  was  ordered,  i 
am  of  the  opinion  that  this  assignment, 
not  being  at  all  referred  to  lu  the  brieta  or 
oral  argument  of  defendant's  counsel  at 
the  first  hearing,  was  deliberstely  aban- 
doned ondmrthe  rules,  and  tberrtore  ought 
not  to  be  considered  in  this  court.  But  if 
it  be  considered,  I  am  also  flrmly  con- 
vinced that  the  circuit  Judge  was  right  in 
refusing  to  submit  it.  It  is  not  contended 
that  the  plainttfTs  injuries  w^re  occa- 
sioned from  any  other  cause  than  the  fall 
that  slie  had  upon  this  cross-walk,  nor  is 
it  disputed  that  riie  fell  i>tl  the  step.  Tlie 
injuries  resulted  from  the  fall  fram  the 
step,— tliat  was  the  primary  cause;  but 
the  defendant  claims  that,  if  the  rtdewaik 
at  the  foot  ol  the  step  had  not  been  de- 
cayed and  broken  up,  but  in  a  sound  con- 
dition, the  plaiatlft  could  not  have  recov- 
ered, under  the  opinion  of  Justice  Camp- 
BKLL.  (66  Mich,  at  page  486. 82  N.  W.  Rep. 
748,)  because  the  village  authorities  In 
their  discretioo  had  a  perfect  right  to 
detenntaie  how  the  cross-walks  should  be 
laid  and  access  obtained  tiierefrom  to  the 
sidewalk.  Defendant's  counsel  contend 
that  the  plain  meaning  of  the  question  Is 
tills, "  Old  the  fall  from  the  step,  and  not 
the  decayed,  misplaced,  or  broken  cross- 
walk, cause  the  plaintiff's  injuries?"  If 
this  is  the  meaning  of  the  question,  then 
it  was  not  fairly  put.  Under  the  evidence 
in  the  case,  the  Jury  truthfully  could  have 
answered  the  question  only  in  the  affirm- 
ative. Who  would  think  of  answering 
this  question  by  saying:  "No:,  the  fall 
did  not  hurt  her,  but  stie  was  Injured  by 
striking  the  ground.*  The  qne«tion,fairty 
put,  should  have  been :  "  Would  she  have 
received  these  Injuries  if  the  sidewalk  had 
been  In  a  proper  condition  ?"  or  words  to 
that  import.  Then,  It  the  Jury  bad  an- 
swered "  Yes, "  there  would  have  been  the 
opportunity  given  for  the  argument  that 
she  could  not  recover  under  the  opinion 
of  Mr.  Justice  CampbblIm  Further,  in  my 
opinion,  a«  the  ease  now  stands,  the  ques- 
tion was  entirely  Immaterial.  Whatever 
the  rule  may  be  as  to  the  diserett<Mi  of  vil- 
lage or  city  authoritiesin  making  steps  or 
falls  from  the  sidewalfc  to  the  cross-walk, 
one  thing  is  certain,  to- wit,  when  the 
authorities  have  seen  fit,  in  the  flrat  place, 
in  thtfr  plan  of  Improvements,  to  make 
the  sidewalk  and  cross-walk  meet  on  a 
level,  and'it  has  been  so  used  by  the  pub- 
lic, a  private  citizen,  as  in  this  case,  has 
no  bwriness  or  right  tu  interfere  with  such 
place^  and,  in  remodeling  lile  sidewalk, 
cause  a  step  or  tall  to  the  crosa-walk 
where  one  did  not  exist  before.  Such  a 
step  is  an  obstruction,  and  it  is  the  duty 
of  the  viltage  orclty  authorities  to  remove 
it;  and.  If  tbey  fall  to  do  so,  after  notice, 
the  village  or  city  becomes  responsible  for 
the  obstruction,  and  for  ail  daraat^es  r»- 
suiting  therefrom.  The  Jury  found  also  In 
answer  to  the  special  question  submitted, 
that  the  cross-walk  was  broken  up.  In 
such  a  case,  how  could  a  jury  find  that 


the  condition  of  this  cross-walk  at  Uie 
foot  ol  this  step  did  not  contribute  at  lUI 
to  the  injuries  of  the  plaintiff,  and  that 
she  would  have  been  hurt  the  same  if  it 
had  not  been  broken  up;  and,  if  this  bro- 
ken condition  of  thecross- walk  contributed 
at  all  to  the  injury,  she  was  entitled  to 
recover.  Town  v.  Railroad  Co.,  (Mich.) 
47  N.  W.  Bep.  066.  The  Judgment  is  af- 
firmed, with  costs.  The  other  Justices 
concurred. 


Hblbio  v.  MicaioAN  Cbnt.  B.  Co. 

(Su/preme  Court  qf  Michigan.    April  M,  1881.  > 

Ruzso.u>  CoMP^mcB— Pbxsomal  iKnrBisa— Nao- 

UOSHCS— ItrSTBDOTIOHS. 

1.  In  aa  aotlon  aninat  s  railroad  company 
for  inluries  BDBtalaadoy  being  ma  over  l^da- 
fendant'a  oar  it  ai>peared  tlkat  plaintiff,  when  in- 
lured,  was  working  on  a  building  which  waa  be- 
ing erected  neardeiendant's  track,  and  that  there 
was  considerable  noise  at  the  time.  Defendant 
asked  the  court  to  Instruct  that  plaintiff  could  not 
reoorer  unless  he  was  more  cautions  and  watch- 
ful than  an  ordinarily  prudent  man  would  have 
been  in  the  aaiae  position  in  the  absence  of  the 
aolse.  Bsid,  that  the  instnustion  was  properly 
refused. 

2.  Plaintiff  was  at  work  on  a  building  near 
defendant's  traclL  and  was  on  the  ground  behind 
a  freight-oar,  which  was  being  used  to  support 
scaffolding  on  the  building.  An  engine  came 
down  SBOtlier  track,  and  by  "staking"  moved  the 
oar.  over  plaintiff.  HtiA,  that  an  instruction  for 
defendant  that  plalntlfl  was  bound  to  use  his  eyes 
and  ears,  and  watch  and  listen,  to  see  that  the 
car  did  not  move,  was  rightly  refused. 

8.  In  such  action,  though  the  deolaratlon  does 
not  allege  negligence  In  not  having  a  man  sta- 
tioned on  top  of  the  oar,  testimony  that  a  man,  if 
on  the  car,  oould  have  seen  plaintiff,  is  admissi- 
ble to  show  the  sitostloB  and  snrreundings  at  the 
time  of  ttaeaocldeot,  where  the  oourt  in  It*  charge 
confines  plaintiff  to  the  negligence  alleged  in  the 
deolaratlon. 

4.  Evidence  in  such  case  that  plaintiff  had 
never  seen  a  car  moved  by  "staking  "la  admissible 
as  bearing  on  his  exercise  of  oare. 

Appeal  from  circuit  court,  Saginaw 
eonnty ;  C.  H.  Gaob,  Judge. 

Hanebett,  Stark  £  Hsachett,  for  appel- 
lant.   Cbarlea  E.  Miller,  for  appellee. 

Cbamplin,  C.  J.  This  Is  an  action  on 
the  case,  brought  by  the  plaintiff  to  re- 
cover for  personal  injuries  recrived  May  8, 
18Si>,  in  Baginaw.and  alleged  to  have  been 
caused  by  the  defendant's  negligence.  The 
accident  occurred  in  the  yard  of  the  Feige- 
Bllsbee  Furniture  Company,  where  he  was 
at  work  upon  a  warehouse  in  process  of 
construction  in  their  yard.  At  that  time 
there  were  two  railroad  tracks  in  the 
yard,  running  nearty  north  and  south,  im- 
mediately west  of  the  warehouse.  Both 
ol  these  tracks  were  placed  in  the  yard  for 
the  convenience  of  tbe  Feige-misbee  Com- 
pany,—one  by  tire  Flint  &  Fere  Marquette 
Ballroad  Company,  which  was  nearest 
the  warehouse:  and  the  other,  or  westerly 
one,  by  tbe  defendant.  Tbe  track  nearest 
the  warehouse  was  a  switch  track,  and 
came  to  an  end  a  short  distaaee  north  of 
the  warehouse.  This  switch  track  was 
connected  with  the  Michigan  Central  track 
by  a  switch  which  left  tbe  main  track 
south  of  Brewster  street  and  entered  the 
switch  track  near  the  southeriy  end  of  the 
warehouse.    A  box-car  was  standing  near 
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the  north  end  ot  the  warehouse,  and  waa 
betng  used  by  the  workmen  to  support 
some  scaffolding'  which  extended  nut  from 
the  root  of  the  car.  The  plaintiff  Is  a  Oer- 
man,  62  years  old,  and  does  not  speak  or 
understand  the  BngUsfa  language.  He 
was  In  the  employment  ot  the  Feige-iSils- 
bee  Furniture  Company,  and  on  the  8d 
day  ot  May,  1889,  at  about  2  o'clock  In  the 
afternoon,  was  set  to  work  on  the  unfin- 
ished warehouse  by  an  ofiBcer  of  the  furni- 
ture company,  and  at  the  time  of  the  acci- 
dent he  was  standing  between  the  switch 
track  of  the  Flint  &  Pere  Marquette  Bead 
and  the  warehouse,  nailing  on  boards  be- 
low the  doorway  near  the  south  end  ot 
the  building.  The  doorway  was  6  %  feet 
'wide  and  aboot  4  feet  from  the  ground. 
The  open  space  onder  the  door,  which  the 
plaintiff  was  enclosing,  was  6)ii  feet  wide 
an<l  about  8  feet  high.  The  warehouse 
where  the  plalntin  is  engaged  is  about  3 
feet  from  the  east  rail  ot  the  switch,  and 
there  was  about  16  inches  space  bet we<Hi 
the  box-car  and  the  warehoase.  Within 
ilve  or  six  minutes  after  the  plaintiff  had 
been  placed  at  work,  the  defendant's  en- 
gine entered  the  yard  from  the  north  on 
defendant's  track  and  came  south  oppo- 
site the  north  end  ot  the  freight -car  that 
had  been  used  in  connection  with  the 
building  ot  the  warehouse  as  a  support 
for  scaffolding.  After  the  engine  had 
stopped  near  the  freight-car  a  stake  was 
applied  from  the  engine  to  the  car,  and  the 
car  was  shoved  down  the  Flint  ft  Pere 
Marquette  track  against  and  over  the 
plaintiff,  who  was  thereby  injured  In  one 
of  his  hands  and  In  bis  back.  Plaintiff 
claimed  and  testified  that  he  heard  no 
bell  or  whistle,  and  that  no  person  spoke 
to  him  from  the  time  he  was  set  to  work 
until  after  he  was  Injured.  There  waa  tes- 
timony that  the  bell  was  rung  In  the  yard, 
and  there  was  testimony  of  other  persons 
who  were  In  the  yard  that  they  heard  no 
bell  rung.  The  engineer  and  switchman 
then  having  charge  ot  the  engine  both  tes- 
tified that  good  and  pmdent  railroading 
required  that  before  moving  a  car  under 
these  circumstances  by  means  of  a  stake  it 
was  the  duty  of  those  In  charge  of  the  en- 
gine to  send  a  man  ahead  of  the  station- 
ary car  to  give  warning  to  any  that  might 
be  there ;  and  there  was  a  direct  and  posi- 
tive conflict  of  evidence  as  to  whether  this 
was  done.  The  jury  found  a  verdict  in  fa- 
vor ot  the  plalDtiff,  and  the  defendant 
brings  the  case  here  by  writ  ot  error. 

Nineteen  errors  are  assigned,  bat  they 
are  not  all  relied  upon  in  this  court.  Com- 
plaint is  made  as  to  the  admission  ot  tes- 
timony tending  to  show  how  far  the  car 
would  run  with  tlw  momentum  imparted 
to  it  if  the  brakes  were  set;  and  also  that 
if  a  person  had  been  on  the  car  at  the  time 
it  was  moving  he  could  have  seen  what 
was  ahead  vt  the  ear,  and  what  was  be- 
tween the  building  and  the  car;  and  that 
there  was  no  person  upon  the  car.  It  is 
claimed  that  this  testimony  was  Immate- 
rial ;  that  the  evident  purpose  of  it  was  to 
show  or  imply  negligence  on  the  part  of 
the  defendant  in  not  having  a  man  sta- 
tioned on  the  box-car  to  set  the  brake  if  it 
should  be  necessary  ia  order  to  avoid  ac- 
cident.   The  testimony  shows  that  if  the 


brakes  had  been  set  the  ear  might  have 
been  stopped  within  8  or  10  feet,  and  the 
record  shows  this  ear  was  about  60  feet 
from  the  plaintiff  when  it  started.  It  is 
claimed  that  the  effect  of  thisevidence  was 
prejudicial  to  th<f  defendant;  that  there 
is  no  allegation  of  negligence  lu  the  decla- 
ration for  failure  to  station  a  man  on  de- 
fendant's box-car;  that  the  only  negli- 
gence complained  of  is  the  failure  of  the  de- 
fendant when  "in  running  its  cars  and  en- 
gines in  the  yard  to  blow  whistles  and 
ring  bells,  and  in  running  Its  cars  within 
said  yard  to  take  such  precantions  as  not 
to  hurt  and  injure  the  men  working  in 
said  yard;  and,  further,  that  it  was  the 
duty  ot  said  defendant  not  to  leave  its 
freigrht-cars  standing  on  its  track  so  near 
to  the  platform  of  said  Felge-^sbee  Com- 
pany; and  It  was  the  further  daty  ot  said 
defendant,  when  with  its  eng^lnes  it  under- 
took to  move  the  car  so  standing  near 
said  platform,  to  move  the  same  in  such 
manner  that  the  person  or  persons  In 
charge  of  such  engine  could  keep  a  look- 
out to  see  that  no  person  shonld  be  In- 
ji^rcd ;  and  further,  it  was  the  duty  of  said 
defendant  not  to  approach  such  car,  and 
bump  the  same  violently  ahead,  without 
taking  precantions  against  Injarlng  the 
persons  so  employed  in  said  yard."  We 
do  not  think  that  the  testimony  was  in- 
troduced for  the  purpose  ot  showing  a  dis- 
tinct act  of  negligence  in  the  defendant  in 
not  having  a  braheman  on  the  car,  bat  it 
was  proper  to  Introduce  the  testimony  in 
order  to  show  the  situation' and  sorroand- 
Ings  at  the  time  and  place  of  the  accident. 
No  claim  was  made  that  the  company 
was  negligent  in  not  having  a  brakeman 
upon  the  car,  and  the  court  In  his  charge 
to  the  jury  strictly  confined  the  plaintiff 
to  thenegllgence  alleged  in  his  declaration. 

It  is  also  claimed  that  the  court  was  In 
error  in  permitting  testimony  to  be  given 
by  the  plaintiff  tending  to  show  that  he 
never  saw  a  car  standing  upon  one  track 
moved  by  an  engine  standing  npon  a  dif- 
ferent track,  and  that  he  had  no  knowl- 
edge at  that  time  ot  that  kind  ot  work. 
Defendant's  counsel  contends  that  this  ev- 
idence conveyed  to  the  jury  the  Impression 
that  the  defendant  owed  a  dinerent  and 
special  duty  to  theonetbat  had  no  knowl- 
edge of  the  method  of  staking  cars,  and  it 
also  presented  an  excuse  for  the  plaintiff's 
lack  of  watchfulness.  We  do  not  think 
the  testimony  objectionable.  The  method 
of  moving  cars  by  staking  is  not  a  matter 
that  the  general  public  nave  knowledge 
ot,  and  it  was  competent  for  the  plaintiff 
to  show  that  he  was  ignorant  of  such  a 
practice  as  bearing  upon  bis  own  exercise 
of  care. 

The  eighth  and  tenth  assignmenta  ot  er- 
ror relate  to  the  refusal  ot  the  court  to 
charge  as  requested  by  defendant's  conn^ 
sel  as  follows :  "  If  yon  find  that  the  de- 
fendant's switchman  called  to  the  plain- 
tiff, warning  him  to  get  oat  of  the  way,  in 
a  tone  of  voice  loud  enoagh  and  distinct 
enough  to  be  heard  by  a  person  possessing 
ordinary  faculties,  standing  where  the 
plaintiff  was,  the  defendant  did  its  whole 
duty  towards  the  plalntlfl,  and  bad  a 
right  to  presume  that  the  plaintiff  would 
obey  the  warning;  and  yonr  verdict  mast 
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ba  for  the  defendant."  "The  tact  that 
other  workmen  In  and  about  the  ware- 
house were  making  considerable  notoe  by 
pounding  and  otherwise,  so  that  the 
plaintiff  would  have  difflcalty  in  bearing 
proper  signala  and  waminga  which  might 
be  giren  by  the  defendant's  employee, 
placed  upon  the  plaintiff  the  duty  of  being 
more  watchful  and  caatioue  than  would 
hare  l>een  necessary  had  there  been  no. 
such  noises.  The  law  declares  that  a  rail- 
road track,  and  even  a  side  track,  is  of  it- 
self a  waruiog  of  danger;  and  plaintiff 
must  hare  been  aware  of  the  noises  made 
by  the  men  about  the  building.  There- 
fore, if  yon  find  that  the  plaintiO  was  not 
more  cautious  and  watchful  than  an  or- 
dinarily prudent  man  would  hare  bem 
in  the  same  position  in  the  absence  of  such 
noises,  the  plaintiff  cannot  recover. "  The 
court  instructed  the  Jury  upon  the  sub- 
ject-matter of  the  first  request  as  follows : 
"I  bare  before  remarked  to  yon  that  it 
was  the  duty  of  the  agents  of  the  railroad 
company  at  that  time.  Iwtore  the  engine 
mored  and  applied  any  force  to  that 
fi^ght-car  standing  in  that  position,  to 
go  back  of  the  car,— that  is.  south  in  the 
direction  where  this  plaintiff  was  at  work, 
—and  ascertain  the  condition  of  affairs  at 
that  point.  Mr.  Bridges  testified  that  be 
did  go.  Before  he  gave  the  signal  to  start 
the  engine  and  more  the  car,  be  went  to 
the  rear  of  the  buildlpg,  and  saw  a  party  at 
work  there  at  the  point  where  this  plalntiH 
was  at  work;  that  he  informed  him  that 
they  wereabont  to  more  that  car,  and  in- 
structed him  to  take  someboardstbat  pro- 
jected out  from  the  warehouse  over  the 
track  away  from  the  track,  and  that  be 
took  those  boards  away,  and  that  it  is  his 
remembrance  that  be  placed  them  between 
the  two  tracks,  the  outer  and  the  Inner 
siding.  He  also  says  to  the  Jury  that 
when  he  spoke  to  the  party  thereat  work, 
that  the  party  nodded  to  him ;  bowed  bis 
head  In  recogaitton  of  what  he  said ;  that 
he  did  not  speak,  but  bowed  his  head,  and 
proceeded  to  take  away  the  boards.  If 
yon  find  as  a  matter  of  fact,  gentlemen  of 
the  Jury,  that  the  agent  of  the  railroad 
company  did  go  to  the  rear,  did  Inform 
the  plaintiff;  if  you  find  that  the  party 
with  whom  Bridges  talked  was  the  plain- 
tiff in  the  case,  and  that  Bridges  did  say 
to  him  that  they  were  going  to  more  that 
car,  and  to  take  the  hoards  away,  and  he 
bowed  in  snch  a  manner  as  to  conrey  to 
Bridges'  mind  that  he  understood  what 
Bridges  said,— then  the  rtUliViid  company 
did  gire  proper  notice.  They  were  not 
negligent  in  that  respect.  A  party  glrlng 
such  ttotlee,— a  rerbal  notice,— must  not 
only  give  notlee,  but  be  must  be  satisfied 
In  some  way  where  he  gives  notice  under 
these  eiieamstances  that  the  party  to 
whom  be  addressed  bis  conversation  un- 
derstood him.  It  is  not  necessary  that 
the  man  should  speak.  If  by  bowing  his 
bead  and  by  doing  certain  acts,  such  as 
taking  away  the  lumber,  Im  conveyed  to 
Bridges'  mind  the  Information  that  he  un- 
derstood what  Bridges  told  him,  Bridges 
might  well  go  away  satisfied  tbat  the  par- 
ty understood  him.  He  is  not  bound  to 
inquire  whether  be  nnderatands  the  En- 
glish language  ornot;  he  Is  only  bound  to 


have  some  information,  either  by  the 
man's  conduct  or  by  his  speech,  that  he  te 
aware  and  nnderstauds  the  purport  of 
what  he  has  said  to  him.  The  plaintJB 
denies  this.  He  says  he  received  no  such 
notice;  no  one  spoke  to  him;  he  was  di- 
rected by  no  person  to  take  the  boarda 
away.  He  flatly  contradicts  the  agent 
of  the  railroad  company  in  this  respect. 
This  presents  a  question  of  fact  lor  tlie 
Jury  to  determine.  You  must  be  satisfied 
tbat  the  burden  of  proof  In  this  case  es- 
tablishes tbat  the  notice  was  not  given, 
before  you  can  find  tlie  defendant  com- 
pany negligent  In  this  respect."  The 
charge  fully  covers  tbe  law  of  the  case  as 
developed  by  the  testimony,  and  the  de- 
fendant was  not  entitled  to  have  its  fifth 
request  given. 

As  to  the  other  requests  bearing  upon 
the  plaintiff's  care  or  Want  of  care  we  do 
not  think  that  the  plaintiff  was  called  up- 
on, under  the  circumstances  in  which  be 
was  placed,  to  tw  more  cautious  and 
watchful  than  an  ordinarily  prudent  per- 
son would  have  been  in  tbe  same  position 
In  which  the  plaintiff  was  placed ;  nor  do 
we  think  it  would  be  proper  for  the  court 
to  instruct  the  Jury  that,  though  exer- 
cising that  degree  of  care  and  watchful- 
ness that  an  ordinarily  prudent  man 
would  observe  in  the  position  in  whtdi 
be  was  placed,  the  plaintiff  could  not 
recover  nnless  he  was  mora  cautions  and 
watchful  than  an  ordinarily  prudent  man 
would  have  been  In  the  same  position  in 
the  absence  of  the  noises  caused  by  tbe 
pounding  and  otherwise  In  constructing 
the  warehouse.  The  court  fully  and  fairly 
expressed  the  law  to  the  Jury  upon  this 
point  in  bis  charge  as  follows:  "  With  re- 
gard to  tbe  care  required  by  tbe  plaintill, 
was  be  guilty  of  what  we  call  'contrib- 
utory negligence;'  that  is,  did  he  of  his 
own  negligence  contribute  to  the  injury? 
Eveo  if  no  notice  was  given,  would  the  ac- 
cident or  Injury  have  been  prevented  had 
he  exercised  himself  personally  ordinary 
care;  that  is,  tbat  degree  of  care  which 
persons  of  ordinary  care  and  prudence 
would  use  and  employ  under  the  same  and 
similar  circumstances?  In  considering 
that  subject,  gentlemen  of  tbe  Jury,  I  leave 
that  to  the  Jury  to  decide  as  a  question  of 
fact.  In  the  first  place,  the  plaintiff  was 
not  atreepasseron  thepremlses.  Thecase 
to  my  mind  is  different  somewhat  from 
what  it  would  be  had  the  plaintiff  gone 
upon  the  property  of  the  railroad  com- 
pany. Had  heentered  the  ordinary  switch- 
ing yards  of  tbe  railroad  company,  gone 
in  on  their  right  of  way,  he  would  have 
been  a  trespasser  there, — a  person  diere 
without  right;  but  upon  these  premises 
be  was  not  a  trespasser;  be  was  lawfully 
there.  It  was  a  private  yard.  The  prop- 
erty was  owned  by  takiemployers.  He  was 
there  in  tlieir  employ.  He  was  carrying 
out  their  orders  in  what  he  did,  and  there- 
fore he  was  lawfully  there  In  front  of  tbat 
warehouse  assisting  In  its  construction. 
In  determining  this  question  of  his  care, 
the  length  of  time  that  elapsed  from  the 
time  that  Mr.  Felge  directed  him  to  go  to 
that  point  and  tbe  time  the  accident  oc- 
curred would  be  taken  into  consideration 
by  tbe  Jury.    Mr.  Felge  gives  you  some 
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Mea  of  ttae  time  wbicti  elapsed  by  Btatlng 
bis  moveineiits.  He  went  there  wttb  the 
plaintUf,  directed  bim  what  to  do,  and 
then  he  told  you  what  he  did  (rum  that 
time  op  to  the  time  ot  the  accident.  This 
time  Is  important,  because  it  was  a  short 
period  ot  time  which  the  plaintiff  had  to 
▼lew  the  sorroondlnit  premises.  Tlie 
method  of  moving;  the  car  should  also  be 
taken  into  consideration  by  ttae  lury.  7ou 
are  to  determine  whether  a  person  exer- 
cising the  ordinary  care  and  prudence, 
who  had  no  knowledse  of  this  method  of 
staking  cars,— whether  hewonld  have  sup- 
posed, even  if  the  engine  came  in  upon  the 
ttuter  track,  that  the  car  upon  the  track 
next  to  tbewarehouse  would  be  moved  by 
that  engine  in  this  manner.  The  evidence 
shows  that  the  track  next  to  the  ware- 
house terminated  a  abort  distance  above 
the  warehouse.  No  engine  could  come  up- 
on the  track  from  that  direction.  An  en- 
gine could  come  upon  the  track  from  the 
south.  An  engine  could  also  croHS  the 
switch  bet'ween  the  two  tracks.  Would 
a  person  of  ordinary  care  and  prudence, 
gentlemen,  hearing  the  bell  upon  the  en- 
gine, have  supposed  that  the  engine  was 
going  to  back  up  on  the  outer  track,  and 
move  a  car  on  the  inner  track  by  means  ot 
a  stake?  That  is  a  question  for  the  Jury 
'to. consider.  It  the  plaintiff  by  exercising 
ordinary  care  and  prudence  under  these 
circomstanoes  could  have  avoided  the  In- 
jury, he  cannot  recover.  Heave  tbat  to 
the  Jury. ' 

The  seventeenth  assignment  ot  error 
relates  to  the  refusal  ol  the  court  to 
charge  the  Jury,  as  requested  by  defend- 
ant's counsel,  that  as  a  matter  ot  law,  tbe 
platntitt  could  go  there  and  do  his  work, 
absorbing  himself  in  it,  relyingentirely  up- 
on signals,  and  not  exercising  Iris  own 
senses  at  all.  The  court  in  response  to 
this  request  stated:  "Gentlemen  ot  the 
Jury,  tbe  counsel  wishes  a  charge  which  I 
will  give  you.  I  state  to  yon,  gentlemen 
of  the  Jury,  as  a  matter  of  law,  that  tbe 
plalntilf  had  a  right,  while  he  waa  there 
at  work,  to  presume  that  the  car  standing 
north  ot  the  inner  track,  being  used  at  the 
time  be  was  set  to  work  as  a  staging, 
would  not  be  moved  on  that  track  unless 
it  was  moved  by  a  direct  action  of  tbe  en- 
gine coupled  to  it,  or  would  not  be  moved 
untU  he  bad  received  some  warning  tbat 
it  was  about  to  be  moved.  The  plaintiff 
was  bound,  of  course,  to  exercise  Ills  ej'es 
and  bia  ears  as  to  the  movement  of  tbe 
engine  upon  the  track ;  but  this  accident 
did  not  occur  in  that  way;  it  occurred  by 
a  peculiar  metho<]  of  movmg  a  car. "  Mr. 
Htark,  tbe  counsel  for  the  defendant,  then 
stated  to  the  court:  "The  plalntilf  says 
be  went  to  work  there  on  the  building. 
What  I  want  to  ask  your  honor  to  charge 
tbe  Jury  is  whether  be  may  go  to  work 
there,  and  rely  entirely  and  solely  on  sig- 
nals, or  whether  he  must  use  his  senses." 
The  court  replied  that,  should  he  see  this 
car  moving,  of  course  be  would  have  to 
use  his  senses  then.  Mr.  Stark  rejoined : 
"I  refer  to  thetlmewhilebewas  at  work." 
Tbe  court  replied:  "I  think  I  have  covered 
the  facts  In  the  caae. "  It  is  claimed  by  tbe 
defendant's  counsel  tbat  the  most  objeo- 
tlonable  feature  ot  this  part  of  tba  charge 


la  tbe  statem«Dt  that  the  accident  oc- 
curred, not  by  the  plaintiff's  failure  to  use 
bis  eyes  and  ears,  but  by  tbe  peculiar 
method  ot  m  oving  the  car.  It  Is  suggested 
that  this  statement  was  wholly  uu/war- 
ranted,  was  a  direct  finding  ot  fact  by  the 
court,  and  must  have  bad  tbe  eHect  to  de- 
tract from  the  force  ot  tbe  Instmctlons  on 
tbe  subject  of  tbe  plaintlft's  contributory 
negligence.  We  do  not  think  that  tbe  Jury 
was  misled  or  prejudiced  by  tbe  remark  ot 
the  court  as  to  the  peculiar  manner  In 
which  the  car  was  moved.  The  evident 
meaning  ot  the  court  was  tbat  it  was  the 
unusual  manner  in  which  the  ear  was 
moved,  and  referred  directly  to  the  testi- 
mony in  reference  to  movlngncampon  one 
track  by  an  engine  sitaated  upon  another 
track,  through  tbe  means  of  a  stake.  We 
think  it  would  be  requiring  too  much  of  a 
person  circumstanced  as  tbe  plaintiff  was, 
with  a  car  upon  tbe  dead  end  of  a  switch, 
and  being  UMd  at  tbe  time  as  a  part  of  tbe 
stagring  by  the  men  employed  in  construct- 
ing the  warehouse,  and  witera  no  motive 
power  could  apparently  approach  the  car 
from  tbe  north  to  set  It  In  motion,  that  he 
should  keep  a  watcb  and  lookout  upon 
ttae  car  to  see  that  it  did  not  move  from 
Its  position  towards  talm  while  he  was  en- 
gaged at  bis  work  upon  ttae  bnildlna. 
There  was  nothing  to  suggest  danger,  and 
nothing  from  which  danger  could  be  in- 
ferred from  the  situation,  and  we  think 
that  the  request  ot  the  defendant's  attor- 
ney to  tbeetfect  that  it  was  bis  duty  to  use 
his  eyes  and  ears  and  watch  and  listen  to 
see  that  the  car  did  not  move,  was  rightly 
reused.  That  rule  of  law  does  not  apply 
to  the  facts  in  this  case.  There  are  other 
exceptions  to  the  charge  as  given  to  the 
Jury,  but  we  perceive  no  error  in  the  rec- 
ord, and  the  Judgment  must  be  affirmed. 
The  other  Justices  concurred. 


TORDEOK  V.  Rolfi.DKA^. 

(Supreme  Cowrt  of  Wisconsin.  April  9, 1891.) 
Assault  asd  Battxst— Etisenck— IxsTsncnoNs. 
In  an  action  for  damages  for  assault  and 
battery,  an  instruction  that  as  to  the  extent  of  the 
Injury  the  evidence  was  not  very  volumiaoua; 
that  the  most  they  Icnew  about  It  was  what  they 
had  heard  fromJ>r.  M.,  who  testifled  that  when 
he  examined  plaintlC  he  fonnd  there  had  been 
oocasioaed  by  some  means  a  slisht  diatmrbanoe  of 
his  brain,  and  that  very  slight  distnrbaaoee  to  tlie 
temple,  where  the  skull  was  very  thin,  ontght 
produce  serious  results  of  that  kind,  is  not  prej- 
udicial, to  defendant  at  least,  in  calling  special 
attention  to  the  professional  evidence  boKrliig  on 
the  injorv,  especially  where  it  is  immediately 
followed  by  tbe  remarks  of  tbe  ooort  to  tbe  Jury 
tbat  they  had  hesnl  all  tbe  evideooe  relating'  to 
plaintiil's  appearance  and  eqnd&ot  after  lUa  al- 
leged hurt,  and  it  was  for  tbeai  to  detennina  on 
all  the  evidence  how  seriously  he  was  hurt, 
whether  or  not  he  was  af^icted  with  dizziness, 
etc. 

Appeal  from  cirenlt  court,  Milwaukee 
county. 

Miller,  Nuyes  <ft  Miller,  for  appellant. 
Clarke  A  McAnlUKf,  for  respondent. 

TiTLOR,  J.  This  action  wasbroogtat  by 
tbe  respondent  to  recover  damages  for  an 
assault  and  battery,  committed  upon  him 
by  the  appellant,  by  reason   of    which 
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he  \Fas  BO  greatly  injured  and  disabled  as 
to  be  unable  to  attend  to  his  ordinary 
baainese.  The  defendant  answered,  deny- 
ing generally  the  allegations  of  the  com- 
plaint. The  case  was  tried  by  the  eonrt 
and  a  ]nry.  The  plaintlR  obtained  a  ver- 
dict for  the  sum  of  91,000,  and  from  the 
Indgment  entered  in  tavur  of  thn  plaintiff 
the  defendant  appeals  to  this  court.  On 
the  argument  in  this  court  the  learned 
counsel  assign  bat  two  errors.  It  Is  urged 
as  error  that  the  court  gare  the  Jury  the 
following  Instruction :  "  As  to  theeztentof 
the  plain  tilTs  Injury,  theevideneelsnot  very 
Toluminons.  The -most  we  know  abont 
It  is  what  we  have  heard  from  Dr.  Milter, 
who  testffles  that  when  be  examined  him 
he  foinid  that  there  bad  been  occasioned 
by  sorae  means  a  slight  disturbance  of  Ms 
brain;  and  be  testifies  that  a  vttry  slight 
disturbance  to  the  temple,  where  the  skull 
to  yery  thin,  may  produce  serloaa  results 
of  that  kind,  while  a  very  severe  blow 
might  possibly  produce  none.  It  to  very 
easy.  In  other  words,  to  administer  an  un- 
lucky blow  upon  that  region  of  the  head. " 
The  objection  made  to  thto  instruction  is 
that  It  was  partial  In  Its  statement  as  to 
the  evidence  bearing  upon  the  Injuries 
which  the  plalntitf  had  received ;  and  it  Is 
also  claimed  that.  If  the  court  undertook 
to  make  any  statement  as  tu  what  the 
evidmiee  was  upon  that  sobieet.  It  was  the 
duty  of  the  court  to  state  all  the  evidence 
in  the  case  bearing  upon  that  question. 
The  evidence  in  the  case  bearing  upon  the 
nature  and  extent  of  the  piaintltt's injuries 
was  the  testimony  of  the  plaintiff  himself, 
the  evidence  of  Dr.  Miller  on  the  part  of 
the  plaintiff,  and  the  evidence  of  Dr.  Wahl 
on  the  part  of  the  defendant.  The  testi- 
mony of  the  plaintiff  was,  in  substance, 
that  while  he  was  working  for  the  de- 
fendant some  dispute  arose,  and  the  de- 
fendant took  a  board,  and  struck  the 
plaintiff  on  the  head,  and  he  fell  down, 
and  lay  there  a  short  time;  then  he  got 
up  and  went  home.  He  indicated  that  he 
was  struck  on  the  temple.  That  he  was 
disabled  for  some  time,  and  did  not  go  to 
work  again  until  the  third  month.  He 
says  hla  bead  ached  too  much,  and  that  it 
ached  when  he  gave  ..his  evidence  on  the 
trial.  When  he  stooped  down,  and  then 
got  «p,  sverytbing  turned  around.  "  Be- 
fore I  got  hurt  my  eyes  were  not  Just  as 
they  are  now. "  He  says  he  tried  working 
In  the  foundry,  and  could  not  stsn^  it; 
worked  fourteen  days  and  was  idle  then 
four  weeks.  He  then  started  to  work  In 
the  slanghter-bouiie.  and  could  not  stand 
it  there.  The  matter  is,  when  he  stoops 
down  his  bead  tarns,  and  everything 
turns  with  It.  Before  he  was  struck  he 
had  worked  for  the  defendant  continuous- 
ly for  threeyears.  He  wais  not  sick  before 
he  was  stracli.  The  plaintiff  also  Intro- 
daced  other  evidence  tending  to  show  that 
he  was  sick  and  disabled  for  some  time 
after  he  was  struck  by  the  defendant. 
Frank  Miller,  a  witness  for  the  plaintiff, 
teetified  as  follows:  "Ltvetn  Milwaukee. 
Practicing  fifteen  yehrs.  Bemember  plain- 
tiff. Be  called  on  mo  June  22, 18S9.  At 
that  time  I  was  in  trouble  about  mydiag- 
nosfs.  I  examined  him  thoroughly,— his 
sknil.  I  did  not  find  anything  on  that 
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skull,  too,  but  when  I  told  him, 'Step 
your  feet  together;  close  your  eyes  and 
stay,'— he  could  not  stay.  Kept  moving 
bis  bead.  I  examined  his  eyes.  The  pupil 
of  one  eye  was  larger  tban  the  other.  The 
pupil  of  one  eye  was  right  straight  In  the 
sameslse, — nocon traction  and  no  dilation. 
Therefore  my  conclusion  was  It  to  a 
trouble  of  the  brain.  It  was  veiy  difficult 
for  me  to  make  a  true  diagnosis.  We  find 
sucb  eases  sometimes, — a  fracture  of  the 
internal  table  of  the  head.  Tbe  internal 
table  of  tbe  bead  looks  like  glass,  and  11 
that  is  broken  it  makes  pressure  on  the- 
brain,  and  we  And  a  case  of  slight  paraly- 
sis on  one  side.  It  may  be  an  extravasa- 
tion of  tbe  blood.  A  strike  on  the  bead  is- 
always  a  dangerous  thing.  The  brala  Is- 
inclosed  In  a  hard  shell.  Tbe  skull  to  non- 
elastlc.  Now,  If  some  drops  of  blood  coma- 
tn,  you  see  an  extravasation  of  blood,  andt 
U  hurts  tiie  function  of  tlie  brain.  Wbeik 
he  came  to  me  1  saw  only  symptoms  of  ami 
Irritation  from  the  brain  and  eye.  Couldl 
not  make  out.  It  wasn't  an  acute  case. 
I  could  not  tell  wbetherthat  trouble  of  tbe 
brain  came  from  that  or  not.  Can't  tell 
that  it  came  from  that.  Both  pupils  [of 
hto  eyes}  are  normal  now.  Have  not  seen 
any  marks  on  hto  face.  I  seat  him  to  Dr. 
Senn.'  From  his  condition  at  that  time, 
can't  tell  wbetherthat  Injury  to  the  bntlo 
would  be  itermanent.  Can't  tell  what 
kind  of  Injury  he  had  in  his  head  now.  A 
clot  of  blood  may  be  absorbed.  He  visit- 
ed me  three  times.  On  the  28d,  told  blm 
It  was  not  an  acute  case;  'Come  to  me 
again  in  about  two  or  three  days.'  He 
came  to  me  again  on  the  25th,  and  I  could 
not  make  out  what  it  was,  and  I  sent  blm 
to  Dr.  Senn.  If  I  had  seen  him  first,— I 
suppose  cerebral  mertngfitls;  but  I  can't 
find  that  out  yet.  It  was  a  matter  of 
standing  for  eight  days.  Supposing  he 
had  received  a  blow  on  hto  bead  14  days 
before.  It  would  have  required  a  blow  of 
considerable  violence  in  order  to  produce 
the  condition  In  which  I  found  blm.  There 
wouldn't  have  been  any  external  sign  of 
that  blow.  I  think  a  stroke  with  a  flat 
piece  of  board,— tbe  percussion  would 
have  caused  that  Injury  to  tbe  brain.  It 
wouldn't  have  reqnlTed  a  blow  sufficient 
to  have  abrased  the  skin.  Supposing  tMs 
maa  bad  bleeding  of  the  nose  before  this.  It 
wonid  not  faidlrate  that  there  was  some 
rupture  of  an  internal  vessd.  Supposing 
be  was  troubled  with  that  considerable 
before.  It  might  be  that  would  indicate 
some  dtatnrbance  of  the  brain.  It  may  be 
that  tt  would  indicate  that  the  brain  bad 
received  a  shook  before.  Don't  know 
that  be  Is  now  In  a  normal  condition.  I 
SAW  one  pupil  of  bis  eye  was  dilated. 
That  means  pressure  of  the  brain.  I  saw 
no  marks  of  violence  on  his  person  any- 
where. "  On  the  defense  Dr.  Wahl  testlBed 
as  follows :  "  I  am  a  practicing  physician, 
and  have  been  practicing  here  about  Ave 
years.  The  plaintiff  called  upon  me  to  be 
treated  in  tbe  month  of  June  last.  He 
wanted  to  be  reported  as  sick  to  tbe  Bo- 
hemian Benevolent  Society,  for  which  I  ant 
physician.  I  told  him  I  did  not  think  his 
Injury  was  severe  enough  to  allow  me  to- 
report  hto  sickness  to  the  soctoty.  I  told 
him  to  go  home,  and  apply  cold  water  to- 
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taifl  face  where  he:  was  lojufed,  and  then  he 
left.  I  ezamiued  hia  Injury  at  the  time.  I 
only  foand  his  nuee  awolien.and  there  was 
a  Uttle  blood  on  hia  face,  which  most 
have  come  from  the  noee.  I  did  not  aee 
any  marks  of  violence  on  hia  forehead,  or 
any  other  part  of  hia  bead,  lie  called  my 
attention  to  none.  All  he  aaid  waa  that 
he  waa  atruclc  in  the  face,  and  that  hia 
noae  bled  very  aeverely  afterwarda.  I  did 
not  aee  him  after  that  time.  I  looked  at 
him,  and  felt  of  hia  noae  to  see  whether 
there  waa  any  fracture  there.  I  did  not 
notice  any  acar.  I  could  not  aay  that  I 
noticed  whether  his  eiye  looked  aa  iidoea 
to-day,  but  I  think  it  did.  It  did  not  look 
any  worae.  I  don't  ttiink  there  was  any 
difference.  Do  not  believe  I  waa  ejcamin- 
Ing  him  five  minutes.  Hia  face  waa  nut 
swollen,  nor biseiye:  liianose  was.  I  called 
at  the  house  about  the  middle  of  July  to 
see  him,  but  he  was  out.  I  wanted  to 
know  why  he  was  out,  and  they  told  me  ke 
had  gone  to  work.  It  wasaboata  month 
or  six  weeks  after  the  time. "  Upon  anb- 
atantially  the  foresoinfc  evidence  the  case 
was  submitted  to  the  ]ary,  and  the 
learned  circait  Judge,  in  calUag  the  atten- 
tion of  tlie  Jury  especially  to  theteetimuay 
of  Dr.  Miller,  did  so  with  a  view  of  calling 
their  attention  to  the  professional  evMeoee 
bearing  upon  the  nature  of  the  injaiy  and 
its  permanence  or  otherwise;  .audit  would 
seem  that,  if  any  one  was  prejadioedby  so 
calllnit  the  attention  of  the  Jury  to  the 
.medical  teatimoay  as  being  of  most  impor- 
tance in  the  case,  it  would  be  tlie  plaintiff, 
instead  of  the  defendant,  aaheand  bisotfa- 
«r  witnesses  had  teatifled  at  conaiderable 
4ength  upon  the  subject  of  his  injuries,  and 
"their  ^ects  upon  his  health  and  ability 
4o  work.  It  is  evident,  however,  that 
these  remarks  of  the  learned  trial  Judge 
could  not  have  prejudiced  the  Jury 
against  the  defendant,  as  they  were  im- 
mediately followed  by  the  following  re- 
marks by  the  learned  Judge:  "Tun  have 
heard  all  the  evidence  relating  to  the 
plaintifl's  appearance  and  conduct  after 
his  alleged  hurt,  and  it  Is  for  yon  to  deter- 
mine, upon  all  the  evidence,  bow  seriously 
he  was  hurt;  whether  or  not  he  was  and 
ia  aflSicted  with  dissinesa,  the  result  of  tbla 
hurt ;  whether  or  not  he  waa  and  ia  whol- 
ly or  partially  disabled;  and.  if  so,  for 
bow  long  a  time  was  he  wholly  disabled, 
and  bow  long  baa  he  been  partially  disa- 
bled, and  how  long  is  be  likely  to  be  par- 
tially dlsal>led  as  the  result  of  tbiSBnlaeky 
blow?  These  are  facts  for  yon  to  deter- 
mine first;  and  from  these  tacts  tt  is  for 
you  to  determine,  as  men  of  sound  Judg- 
ment, what  bia  compensation  shonld  be, 
because  eompensatory  damages  consist 
of  a  reasonable  compensation  for  the  inju- 
ry and  the  loss  suffered. "  It  seems  to  us 
there  waa  nothing  in  the  ebarge,  taken  as 
a  whole,  which  could  bare  pr^ndieed  the 
case  of  the  defendant,  and  that  the  ebarge 
fairly  anbmitted  the  case  to  the  Jury. 
The  case  is  clearly  distingnlahable  from 
the  caae  of  Lumtter  Go.  v.  Smith,  71  Wis. 
8t)4.  87  N.  W.  Rep.  412.  In  the  case  at  bar, 
while  the  learned  Judge  made  aome  com- 
ment npon  the  testimony  of  Dr.  Miller  as 
bearing  upon  the  extent  of  plaintiff's  in- 
juries, he  did  not  isnora  the  other  evi- 


dance  in  tbe  case,  but  told  the  Jury  tbegr 
were  to  consider  all  the  testimony  bear- 
ing upon  that  point,  and  determine  the 
matter  upon  the  whole  evidence  in  the 
caae.  The  case  ia  not  brought  within  the 
rule  stated  in  Inaurance  Ck>.  v.  Scales,  27 
Wis.  640;  Benjamin  v.  Covert,  55  Wis.  157, 
12  N.  W.  Kep,  887.  The  learned  trial  Judge 
refua<>d  to  set  aaide  the  verdict  and  grant 
a  new  trial  on  the  ground  that  the  verdict 
was  excessive,  and  we  are  asked  to  re- 
verse the  order  of  the  trial  Judge  upon  that 
motion.  If  the  injury  received  by  the 
plaintiff  was  of  as  serious  a  nature  as  tbe 
testimony  of  the  plaintiff  and  hia  wit- 
neeses  tend  to  show,  we  cannot  aay  that 
the  damages  are  excessive.  The  learned 
circuit  Judge  waa  undoubtedly  of  the  opin- 
ion that  tbe  testimony  on  tbe  case  fairly 
tended  to  eatabliab  the  fact  that  tbe 
plaintiff  was  seriously  injured  by  tbe 
blow  given  by  tbe  defendant,  and,  al- 
though it  might  'have  been  wholly  unin- 
tended by  tbe  defendant,  still  be  must 
make  l«U  and  adequate  oompeasation  fur 
the  actual  injuries  resultiag  from  aoch 
blow.  Tbe  caae  seems  to  have  been  fairly 
tried,  and,  nu  errors  appearing  in  the  rec- 
ord, the  Jadgment  must  be  aSlrmed.  The 
Judgment  of  the  circuit  court  is  affirmed. 


ItAimmm  ▼.  Broiust  at  al. 

(SupretM  Cowt  ef  Wimxnatn.   April  9,  IML) 

T.4X-8.UJM— KSDSMPTION  —  XjKTtmOX  —  RXOORD 

or  Dsas. 

1.  Under  the  city  charter  of  Ft  Howard,  re- 
qnlrlng  tax-sales  to  be  made  wittiin  the  mnniei- 
pality,  and  Rev.  8t.  TTIs.  tS  UTS,  U7B,  reqnfrina 
iaz-deeda  to  specUy  ttae  place  of  sale,  a  fwoed  of 
sneta  deed,  ta&ely  atating  the  sale  to  have  taken 
place  in  ureon  Bay,  is  void  on  its  Cue,  even 
thou^  tlie  deed  itself  was  oorreat  In  Its  recital ; 
and  such  record  does  not  operate  to  set  In  motion 
Rev.  St.  S  1187,  limiting  the  period  of  redenq*- 
tion,  and  providing  that  It  shall  nm  from  the  re- 
cording of  such  deed. 

SL  Beotions4«e6,4087,  Beiv.  8t.,daolarsttiattha 
proviaions  of  the  statutes  in  MlatUm  to  radanip- 
ti«n  shall  be  applied  to,  and  pat  inforoe  in,  all  t&a 
oltles  and  towns  of  the  stat^  so  f ar  aa  tbey  are 
applicable,  and  not  inoonsistont  with  special 
charters.  Beta,  that  section  1165,  providing  that 
property  may  be  redeemed  from  a  tax-sale  "at 
aay  time  l>efore  the  tax-deed  executed  npon  sneh 
sale  is  McerdM, "  la  not  inoonslatant  with,  not 
rapngnaat  to,  a  «itr  oiiartar  allowing  tlw  riaht 
of  feoampUen  "within  three  yean  from  tbe  day 
of  sale,  and  any  time  befoce  the  deed  ia  execut 
ed. "  sinoe  the  latter  provision  contains  no  noK- 
ative  or  prohibitive  words;  and  therefore  the 
right  of  reiflemptlon  extends  to  the  time  when  the 
reoord  in  the  register's  oiBoe  shows  a  valid  tax- 
deed  npon  its  faea. 

Appeal  froan  circait  eoort,  Browa  coun- 
ty. 

This  is  an  action  of  efecimeDt  by  a  tax- 
title  claimant  agaJnat  the  grantee  of  the 
original  owner.  The  Jury  was  waived, 
and  the  canae  waa  tried  by  the  court. 
The  facta  are  nndispnted,  and  to  tbe  effect 
that  the  land  is  In  the  city  of  Ft.  How- 
ard, and  baa  been  sinoe  1878;  that  it  waa 
assessed  and  taxed  in  said  city  in  1874  - 
that  the  original  owner  enjoined  the  aaie 
on  said  tnx  until  1881,  when  the  injunction 
waa  diaaolved,  and  that  suit  dismiaaed: 
that  the  land  waa  sold  on  that  tax  to 
that  city  by  ita  treasurer  in  May,  18S1, 
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and  a  (ax  certtflcate  hnned  thereon  to  the 
city,  and  sabseqaently  assigned  to  the 
plalntlS;  that  Augaet  19. 1H84,  a  tax-deed, 
regular  In  form,  was  issned  thereon  by 
the  city  to  the  plaintiff;  that  Aogast  21, 
1884,  the  tax-deed  was  filed  in  the  regis- 
ter's oCSce  for  record,  and  on  the  same 
day  Indexed  and  recorded;  that  upon 
the  face  of  each  record  it  appeai-ed  that 
the  tax-Bale  apon  which  the  deed  was 
based  took  place  In  the  elty  of  Green  Bay 
instead  of  In  the  city  of  Ft.  Howard,  as 
stated  in  the  deed ;  that  in  the  fall  of  1889 
the  register,  at  the  Instance  of  the  plain- 
tiff, crossed  oat  "Green  Bay,"  and  in  lieu 
thereof  inserted  "Fort  Howard;"  that 
December  81,  1889,  the  tax-deed  was  re- 
recorded ;  that  the  plaintiff  paid  the  taxes 
on  the  land  for  1886. 1887,  and  1888;  that 
the  defendant  Bromley  obtained  the  title 
to  the  land.  June  1, 1880,  and  has  held  the 
adrerae  pusseselon  thereof  by  her  tenant, 
the  defendant  Brunette,  ever  since  the 
spring  of  1887;  that  March  U,  1887,  she 
commenced  an  actios  of  ejectment  against 
the  platatilf  for  tlie  land,  bnt,  on  discover- 
ing that  the  tax-deed  had  not  been  cor- 
rectly recorded,  the  action  was  aban- 
doned, and  finally  cHecontinned,  March  5, 
1889;  that  July  27.  1889.  the  defendant 
Bromley  redeemed  the  land  from  said  tax- 
sale,  certificate,  and  deed,  by  paying  to, 
depoeittDg,  and  leaving  with  the  treasurer 
of  the  dty  of  Ft.  Howard  the  a  moon  t  of 
said  tax  eertlflcatu,  with  interest  thereon 
at  the  rate  of  25  per  cent.,  with  all  legal 
fees  and  charges;  that  November  23, 1889, 
she  also  deposited  and  left  with  said 
treasurer,  for  the  use  of  the  plaintiff,  the 
amount  of  all  taxes  on  said  premises  paid 
by  the  plaintiff,  with  interest  at  25  per 
cent,  on  tlie  several  amounts  so  paid  by 
him,  from  the  respective  dates  of  such 
paymtata,  and  all  legal  fees  and  charges ; 
that  this  action  was  nut  commenced  with- 
in three  j-ears  from  the  date  of  said  tax- 
deed,  nor  antll  January  6, 1890:  that  the 
record  of  said  tax-deed  is  a  eloud  npon  the 
title  of  the  defendant  Bromley.  Am  con- 
clusions of  law,  the  court  found  that  said 
tax-deed  was  not  recorded  until  Decem- 
ber 31, 1888;  that  the  defendant  Bromley's 
right  of  redemption  existed  until  said 
deed  was  so  recorded;  that  she  is  the 
owner  in  fee  of  the  land,  and  entitled  to 
the  possession  thereof,  and  waa  such  own- 
er and  so  entitled  at  the  commencement 
of  this  action ;  that  the  defendantfi  are  mi- 
titled  to  Judgment  dismissing  the  com- 
plaint, with  costs;  and  also  that  said 
cload  be  removed.  From  the  judgment 
entered  npon  said  Endings  accordingly, 
tiM  plaintltt  brings  this  appeal. 

W.  J.  Lander,  in  pro.  per.  Vroman  A 
Sate,  fur  reapondents. 

Cassodat,  J.,  (after  atating  the  facte  aa 
above.)  The  rlty  of  Ft.  Howard  was  in- 
corporated by  chapter  1S4,  Laws  1873. 
Aa  Indicated  in  the  foregoing  statement, 
the  land  la  question  waa  situated  within 
that  city,  and  was  assessed  and  sold  for 
taxes  therein,  and  the  tax  certificate  and 
deed  were  Issued  thereon  by  that  city,  as 
required  by  tbecharter.  The  record  of  the 
deed,  as  made  August  21,  18<i4,  falsdy 
Htated  that  the  sale  toolc  place  In  the  city 


of  Green  Bay  Instead  of  Ft.  Howard,  as 
stated  in  the  deed.  Had  the  sale  in  fact 
been  made  in  Green  Bay,  as  thus  stated 
in  the  record.  It  would  manifestly  have 
been  void,  for  the  reason  tbattbecity  char- 
ter expressly  required  that  it  should  be 
made  at  the  city  treasurer's  office  in  Ft. 
Howard ;  and  besides,  the  municipal  offi- 
cers had  no  authority  nor  color  of  right 
for  maJkingsuchsaie  outside  of  the  munici- 
pality. Smith  V.  Sherry,  .54  Wis.  122-127, 
11  N.  W.  Rep.  465;  Bichards  v.  Cole,  81 
Kan.  205, 1  Pac.  Rep.  «47;  Robertson  v. 
Baxter.  57  Mich.  127,  28  N.  W.  Rep.  711; 
Jackson  v.  Humphre.Vi  1  Johns.  498.  The 
form  of  the  tax-deed  required  to  be  given 
on  the  sale  was  the  one  prescribed  by  the 
General  Statutes.  Sections  1178,  1179, 
Bev.  8t.  That  form  required  the  place  of 
sale  to  be  therein  stated.  Id.  Had  the 
tax-deed,  therefore,  stated  that  the  sale 
took  {dace  in  Oraen  Bay,  it  would  have 
been  void  on  its  face  for  the  same  reasons 
that  the  sale  would  have  been  void  If  it 
bad  in  fact  taken  place  in  Green  Bay. 
This  being  so.  It  wonld  seem  to  follow 
that  the  record  of  the  deed,  which  fals^ 
stated  that  the  sale  took  place  In  Green 
Bay,  was  equally  void  apon  its  face.  At 
the  time  of  making  that  record  the  land 
was  vacant  and  naoeeupled.  The  ques- 
tion recurs  whether  such  defective  record 
operated  as  a  constructive  eviction  of  the 
real  owner,  so  aa  to  set  tlie  statutes  of 
limitation  running  against  her.  The 
three-years  statute  begins  to  run  from 
"the  date  ol  the  recording  of  such  deed. " 
Seotioa  1187,  Rev.  St.  The  same  is  true 
of  the  ntna-months  statute  of  limitations. 
Section  1210(f,  Sanb.  *  B.  Ann.  St.  This 
oourt  has  frequently  held  that  a  tax-deed, 
void  upon  its  face,  does  not  carry  the 
constructive  possession,  nor  operate  as 
such  constructive  eviction.  Cutler  v. 
Hurlbut,  29  Wis.  152:  Easley  v.  Whipple, 
57  Wis.  486, 14  N.  W.  Rep.  904;  Warren  v. 
Putnam,  68  Wis.  410,  24  N.  W.  Rep.  E6; 
Semple  v.  Whorton,  68  Wis.  626,  32  N.  W. 
Rep.  680.  The  same  rule  must  necessarily 
apply  to  the  record  of  a  tax-deed  void  np- 
on Its  face;  and  this  must  be  so  whether 
such  record  is  a  correct  transcript  of  a 
deed  void  npon  its  face,  or  a  false  tran- 
script of  a  deed  valid  i^pon  its  face.  In 
other  words.  In  order  to  make  the  record 
of  a  tax-deed  set  the  statutes  of  limitation 
in  motion,  it  must  appear  therefrom  that 
it  Is  ths  record  of  a  tax-deed  valid  upon  Its 
face.  The  mere  clerical  omission  from 
such  record  or  such  deed  of  a  word  neces- 
sarily implied  from  the  context,  and  hence 
not  affecting  the  sense,  nor  obncuring  the 
meanlBg,  would  not  impair  the  deed,  nor 
destroy  the  effect  of  such  record.  Lumber 
Co.  V.  Ritchie,  73  Wis.  409,  41  N.  W.  Rep. 
845,  1064.  But  the  substantial  require- 
ments of  the  statutes  must  appear  from 
the  record  itself.  Even  where  a  tax-deed 
valid  upon  its  lace  is  delivered  to  the  reg- 
ister tor  record,  and  by  him  correctly  re- 
corded at  length  In  the  record  book,  yet  it 
is  not  to  be  constdored  as  recorded  until 
the  proper  entries  thereof  are  made  in  the 
general  Index  required  to  be  kept  by  the 
register,  and  until  then  it  does  not  set  the 
statute  of  limitation  in  motion.  Lombard 
V.  Culbertson,  69  Wis.  433.18  N.  W.  Bep.  899. 
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Where  there  is  a  defect  In  snch  Index,  wblcta 
to  subsequently  corrected,  the  record  Is 
only  effectual  from  the  time  of  such  correc- 
tion. Id.  Bee,  alRO.InsuranceCo.v.  Scales, 
27  Wis.  640.  In  other  words,  it  is  not  only 
ensential  that  there  should  be  a  record  of 
a  tax-deed,  valid  upon  its  face,  but  the  req- 
uisite index  to  each  record.  The  false 
statement  in  tbls  record  is  of  such  a  char- 
acter that  it  was  not  and  could  not  be 
helped  out  by  the  Index.  The  question 
here  Involved  is  not  one  of  notice,  actual 
or  constructive,  but  whether  there  was  a 
substantial  record  which  set  the  statutes 
of  limitation  In  motion,  and  we  must  hold 
that  there  was  not.  The  learned  plaintiff 
contends  that  the  owner  lost  her  riffht  to 
redeem  from  the  tax-sale  upon  the  exccn- 
tion  of  the  tax-deed.  In  support  of  such 
contention,  he  relies  upon  a  provision  of 
the  city  charter  to  the  effect  that  soch 
owner  should  have  the  right  to  redeem 
"within  three  years  from  the  day  of  sale 
and  any  time  before  the  deed  is  executed. " 
Section  18,  eobc.  8.  Tbls  is  on  the  tbe> 
ory  that  such  charter  provision  is  incon- 
sistent with,  if  not  repo^ant  to,  the  pro- 
visions of  the  Revised  Statutes  in  respect 
to  redemption,  within  the  meaning  of  sec- 
tions 4986, 4987,  Rev.  St.  By  these  sections 
all  the  provisions  of  the  Revised  Statutes 
were  applied  to  and  put  in  force  In  the  city 
of  Ft.  Howard,  so  far  as  applicable,  and 
not  inconsistent  with  Its  charter.  The 
leeneral  statute  provided  that  such  owner 
mtffbt  redeem  from  such  tax-sale  "  at  any 
time  before  the  tax-deed  executed  upon 
snch  sale  is  recorded,  and  when  so  re- 
deemed such  deed  shall  be  void."  Section 
1165,  Rev.  St.  The  statutes  authorising 
the  original  owner  to  redeem  from  tax- 
sales  are  to  be  liberally  constmed.  Jones 
V.  CSollins,  16  Wis.  694;  Karr  v.  Washburn, 
56  Wto.  SOU,  14  N.  W.  Rep.  189.  It  wUi  be 
observed  that  the  provision  of  the  charter 

Sooted  contains  no  negative  or  prohibl- 
ve  words.  It  expressly  authorised  such 
redemption  prior  to  the  execution  of  the 
deed,  out  did  not  prohibit  redemption 
thereafter,  unless  by  mere  Implication. 
That  provision  and  the  general  statute 
quoted  are  both  affirmative  and  permis- 
sive. This  being  so,  and  in  view  of  the  lib- 
eral rule  of  construction  mentioned,  and 
the  adjudications  of  this  court  upon  simi- 
lar questions,  we  most  hold  that  there 
was  no  repugnancy  nor  tnconsistency  be> 
tween  the  provisions  of  the  charter  and 
the  general  statutes  mentioned.  Bee 
State  V.  Hnndbansen,  28  Wte.  6U8;  Jones 
▼.  Collins,  supra ;  Kellogg  ▼.  Osbkosh,  14 
Wis.  678;  Swain  r.  Comstock,  18  Wis.  468. 
The  result  is  that  the  owner  had  the  legal 
right  to  redeem  up  to  the  time  when  the 
record  in  the  register's  office  showed  a  val- 
id tAX-deed  upon  Its  face.  Insurance  Co. 
V.  Scales,  supra ;  Lombard  t.  Culbertson, 
supra;  Semple  v.  Whorton,  supra.  This 
court  has  gone  so  far  in  that  direction  as 
to  hold  that  the  grantee  In  a  tax-deed  has 
not  such  a  right  to  the  possession  of  the 
premises  described  therein  as  will  enable 
tilm  to  maintain  ejectment  therefor  until 
the  tax-deed  is  properly  recorded.  Hewitt 
V.  Week,  69  Wis.  444, 18  N.  W.  Rep.  417. 
Thto  is  on  the  theory  that  snch  tax-deed 
does  not  ooerate  to  con  ver  an  absolnte  ti- 


tle until  the  right  of  redemption  has  been 
extinguished  by  making  a  proper  and 
complete  record  of  the  deed.  Here  the  re- 
demption was  complete  before  any  snch 
record  was  made.  Of  course,  the  plaintiff 
is  entitled  to  the  u  mounts  paid  and  depos- 
ited for  his  benefit.  The  Judgment  of  the 
circuit  court  is  afBrmed. 


Bkaupbb  et  »1.  V.  Kekfc  et  aJ. 
{Swpreme  Court  of  WUcomin.    April  0,  1891.) 

Q.4BHMHJUirT — SSBVICa  BT  PUBUCAnOX — ORIOI- 

NiLL  Suit— JcBisDicTiojr. 
1.  Rev.  St.  Wis.  I  2640,  povldea  that  an  or- 
der for  service  byjpnbllcatioa  mnit  sliow  the 
poatofflce  address  of  defendant^  or  that  plalnUfl 
is  unable  to  obtain  It,  and  shall  direct  that  serv- 
ice by  puDllcatlon  lie  made,  and  that  plaintiff  shall 
deposit  in  the  post'Offloe  copies  of  toe jN^era,  ad- 
dressed to  defendant  at  his  post-office,  to  be 
therein  named.,    field,  that  a  Jadgment  against 

garnishees  cannot  be  rendered  where,  in  the  ao- 
ion  against  the  original  debtor,  the  order  for 
service  by  pabUcation  and  the  affidavit  recited 
defendanVs  residenoe  oa  one  place,  and  the  or- 
der directed  copies  of  the  papers  to  be  nailed  to 
him  addressed  to  a  different  places 

8.  Such  defect  is  not  oared  by  the  fSct  that 
plaintiff  ezeroiaed  bis  option  under  the  statute, 
and,  instead  of  mailing  copies  of  the  papers  to 
defendant,  served  them  on  liim  perannally,  since 
the  defective  order  eoald  not  authorizesnoh  serv- 
ice. 

8.  Nor  is  the  Jadgment  against  the  original 
debtor  in  such  case  rendered  valid  by  the  fact 
that  he  subsequently  appeared  and  testified  for 
the  garnishees  in  the  prooeedl^  against  them. 

4.  Under  Bar.  St  Wis.  18T8,  f  8766,  povid 
ing  that  when  garnishment  is  not  In  aid  of  an  ez- 
ecntlon  no  trial  shall  be  had  of  the  eamlshee  ac- 
tion nntll  the  plaintiff  shall  have  Jadgment  in  the 
prinolpiil  action,  the  garnishees  mar  defeat  gar- 
nishment proceedings  by  showing  that  the  indg- 
ment  against  the  original  debtor  was  void  for 
want  of  Jorisdiotion. 

Api>eal  from  circuit  court,  Bayfidd 
county. 

W.  B.  Packard  and  Lamoreax,  Oiea- 
aon,  Sbea  A  Wright,  for  app^ants.  IV. 
W.  Do  was,  W.  H.  McDonuld,  and  Rich- 
mond  A  Smith,  fur  respondents. 

Tatlor,  J.  The  respondents  com- 
menced an  action  against  WiUlain  Keefe 
on  contract,  and  in  said  action  the  Haid 
appellants  Brigham  and  Mussel  were  sum- 
moned as  garnishees,  claiming  that  they 
were  debtors  to  the  said  defendant  Keefe. 
On  the  trial  of  the  garnishee  action  the  re- 
spondents recovered  a  Judgment  agaimtc 
the  appellants  for  the  sum  of  f9iM).74.  and 
from  the  Judgment  entered  in  favor  of  the 
respondents  the  mid  garnishees  appeal  to 
this  court.  Upon  the  hearing  of  the  at>- 
peal  In  this  court  the  appellants  assign  fur 
error:  *(1)  That  the  court  erred  In  ad- 
mitting evidence;  (3)  that  the  court  erred 
in  denying  appellants'  motion  for  a  nun- 
salt:  (8)  that  the  court  erred  in  exdading 
evidence;  (4)  that  the  court  erred  In  In- 
structing the  Jury;  (5)  that  the  court  erred 
in  denying  appellants'  motion  to  set  aside 
the  verdict  and  grant  a  new  trial." 

After  a  full  consideration  of  the  record, 
we  have  concluded  that  the  respondents 
were  not  entitled  to  a  Judgment  against 
the  gamlsheee  at  the  time  of  tbe  trial  in 
the  court  below,  nor  at  the  time  the  Judg- 
ment  was  vaXsnA  against  them.  We  bave 
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arrived  at  tbia  concliuioii  from  tbefact 
that  the  record  discloses  that  the  proceed- 
ings Id  the  action  by  the  respondents 
apralnst  th^r  orislnal  debtor,  Keele,  were 
▼oid.and  tbatno  valid  Judgment  had  been 
rendered  against  Keefe  in  said  action. 
The  record  shows  that  the  defendant 
Keefe  was  a  non-resident  of  the  state,  and 
In  tb«  action  against  bim  be  was  pro- 
ceeded against  as  a  non-resident  defend- 
ant bavins  propertT  sobject  to  gamisb- 
ment  in  this  state.  The  said  Keefe  did  not 
appear  in  said  action,  and  a  Judgment  by 
default  was  entered  against  blm  In  the  cir- 
cuit court  of  Bayfield  county.  Several  ex- 
ceptions were  taken  by  the  appellants  to 
the  validity  of  said  Judgment.  It  is 
claimed  by  the  learned  connsel  for  app^- 
lants  (1)  that  the  affidavit  upon  which 
the  order  for  service  by  publication  was 
obtained  was  insufficient,  and  that  the  or- 
der was  void  for  that  canse'.  (2)  That  the 
order  on  its  face  was  void,  for  the  reason 
that  it  disclosed  that  the  residence  of  the 
defendant  was  in  St.  Paul.  Ramsey  coun- 
ty, Minn.,  and  that  the  affidavit  upon 
which  the  order  was  founded  also  states 
that  the  defendant  resides  at  St.  Paul, 
Bamsey  connty.  Minn.,  yet  the  order  di- 
rects "that  said  plaintiff  shall  deposit  In 
the  post-office  at  Bayfield,  and  state  of 
Wisconsin,  a  copy  of  said  samroons,  to- 
gether with  a  copy  of  the  complaint,  to- 
gether with  the  garnishee  papers  in  said 
action,  sennrriy  inclosed  in  an  envelope, 
with  the  postage  thereon  duly  prepaid, 
addressed  to  the  defendant  at  Bayfield 
post-office.  In  the  county  or  Bayfield  and 
state  of  Wisconsin.  It  Is  further  ordered 
that  at  the  option  of  the  said  plaintiff  a 
copy  of  said  summons  and  a  copy  of  said 
complaint  be  delivered  to  the  said  defend- 
ant personally  without  the  state  of  Wis- 
consin, and  that,  vrhen  said  copy  of  the 
summons  and  said  copy  of  the  complaint 
bare  been  delivered  to  the  defendant,  such 
delivery  shall  have  the  same  effect  as  the 
completed  publication  of  said  saminons 
and  the  mailing  of  said  summons  and  com- 
plaint heretofore  provided  for  would  have 
had.  Dated  May  6, 1889. "  (3)  The  learned 
coansel  Insist  that  the  judgment  was  void 
hecanse  entered  by  the  clerk  in  vacation 
without  the  order  of  the  court.  As  we 
have  concluded  that  the  order  of  publica- 
tion is  void  because  of  Its  direction  to  mail 
the  summons  and  complaint  addressed  to 
the  defendant  at  Bayfield  post-office,  in 
tills  state,  when  the  affidavit  upon  which 
the  order  is  based  shows  that  hln  residence 
was  at  St.  Paul,  Minn.,  we  do  not  think 
it  necessary  to  consider  the  other  objec- 
tion made  to  the  Judgment. 

That  this  order  is  irregular  and  void  is 
clear  under  the  provleions  of  the  statute 
authorizing  service  by  publication.  Sec- 
tion 2640.  Bev.  St.,  which  prescribes  what 
the  order  shall  contain,  reads  as  follows: 
"The  order  mentioned  In  the  preceding 
section  shall  be  made  by  the  court  or  a 
Judge  thereof.  Tlie  application  therefor 
shall  be  based  upon  the  complaint,  duly 
verified  and  filed,  and  an  affidavit,  togeth- 
er showing  the  facts  required  to  exist;  and 
that  the  plaintiff  Is  unable,  with  due  dili- 
gence, to  make  service  of  the  summons 
upon  the  defendant  in  respect  to  whom 


such  order  Is  applied  for;  and  also  the 
post-office  address  of  such  defendant,  or 
that  the  plaintiff  is  unable,  after  due  dili- 
gence, to  ascertain  It.  The  order  shall  di- 
rect that  service  of  the  summons  be  made 
by  its  publication  in  a  newspaper  to  be 
designated  as  most  likely  to  give  notice 
to  the  defendant  to  be  served,  for  such 
length  of  time  as  shall  be  deemed  reasona- 
ble, not  less  than  once  a  week  for  six 
weeks ;  and  that  on  or  ttefore  the  day  of 
the  first  publication  the  plaintiff  deposit, 
in  a  specified  post-office,  a  r^py  of  the 
summons,  together  with  a  copy  ot  the 
complaint,  or  of  a  notice  of  the  object  of 
the  action,  as  the  case  may  require,  se- 
curely Inclosed  in  an  envelope,  the  postage 
duly  paid,  addressed  to  the  defendant  at 
bis  post-office,  to  be  therein  named,  or  a 
direction  that  such  deposit  may  be  omit- 
ted because  the  d^endant's  post-office  ad- 
dress cannot  be  ascertained ;  or  that,  at 
the  plaintiff's  option,  a  copy  of  the  sum- 
mnns,  and  a  copy  of  the  complaint  or  of 
the  notice  aforesaid,  be  delivered  to  the 
defendant  personally  without  the  state; 
which,  when  done,  shall  have  the  same 
eOect  as  a  completed  publication  and  mail- 
ing. The  first  publication  must  be  made 
withiu  three  months  from  the  date  of  such 
order,  and  service  shall  be  desmed  com- 
plete at  the  expiration  ot  the  full  period 
prescribed  oy  the  order  after  the  date  ot 
the  first  publication,  capies  having  been 
duly  deposited  in  the  post-office  when  re- 
quired. "  The  right  of  the  court  to  proceed 
against  a  non-resident  defendant,  in  order 
to  sobJect  his  property  within  this  state 
to  the  process  and  Jurisdiction  of  thecourts 
of  this  state  without  obtaining  personal 
service  upon  him  within  this  state,  is  reg- 
ulated solely  by  statute;  and  this  court, 
as  well  as  all  the  other  courts,  bold  that 
the  statute  must  be  strictly  complied 
with  In  order  to  give  any  validity  to  a 
judgment  rendered  on  such  proceedings. 
Anderson  v.  Coburn,  27  Wis.  5&8-503;  Cum- 
mlngs  V.  Tabor.  61  Wis.  185-191,  21  N.  W. 
Rep.  72;  Manning  v.  Heady,  64  Wis.  630, 
25  N.  W.  Rep.  1;  Witt  v.  Meyer.  69  Wis. 
695,  35  N.  W.  Rep.  25;  Galpin  v.  Page,  18 
Wall.  350-869;  Niorse  v.  Presby.S  Post.  (N. 
H.)  302;  McMinn  v.  Wbelan,  27  Cal.  300; 
Likens,  v.  McCorraIck,  39  Wis.  313.  Several 
cases  will  be  found  cited  on  page  1520, 
Sanb.  &  B.  Ann.  St.,  showing  the  strict- 
ness with  which  proceedings  of  this  kind 
must  conform  to  the  statute  in  order  to 
give  the  court  jurisdiction  to  enter  Judg- 
ment therein.  Pollard  v.  Wegener,  13  Wis. 
560;  Fladland  v.  Delaplaine.  19  Wis.  459. 
That  the  part  of  the  order  which  directs 
the  place  to  which  the  summons  and  com- 
plaint must  be  mailed  is  a  material  part 
of  the  order  Is  made  evldentfrom  the  read- 
ing of  the  section  above  quoted.  In  the 
first  part  of  the  section  it  requires  the  ap- 
plicant for  the  order  to  state  In  his  affida- 
vit the  post-office  address  of  the  defend- 
ant, if  known,  and,  if  not  known,  that  he 
Is  unable,  after  duo  diligence,  to  ascertain 
the  same:  and  in  giving  the  form  of  the  or- 
derlt  is  re«inlred  that  the  order  shall  "direct 
that  the  plain  tin  shall  deposit  In  a  speci- 
fied post-ufflce  a  copy  of  the  summons, 
etc.,  addressed  to  the  defendant  at  hjs 
post-office,  to  be  therein  named,  or  a  dV- 
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rectlon  tbat  naflh  dtiposlt  may  be  omitted 
because  the  defendant's  noBt-offlce  address 
cannot  be  ascertained,  etc.  The  object 
of  this  reqnlrcment  is  to  brine  notice  to 
the  defendant  that  the  action  has  been 
commenced  against  him,  so  that  he  may. 
If  be  sees  flt,  appear  and  defend  the  same. 
Any  wrong  direction  in  regard  to  tbla 
matter  is  a  material  defect  in  the  proceed- 
ing, prejudicial  to  the  dt^eudant,  and  ren- 
ders the  BQbBtituted  service  void.  See 
caBCfl  above  cited.  The  learned  counsel  for 
respondents  insist  that  the  wrong  direc- 
tion in  the  order  in  this  case  is  evidently 
a  clerical  mistake,  and  it  should  be  read 
as  though  the  direction  was  to  address 
the  inclosed  summons,  etc.,  to  the  defend- 
ant at  St.  Paul,  Minn.  We  cannot  deter- 
mine, upon  the  record,  whether  the  wrong 
direction  was  a  clerical  mistake  or  not. 
So  far  as  it  appears  In  the  record,  it  seems 
to  have  been  made  deliberately  and  inten- 
tionally. In  a  proceeding  which  is  strictly 
statutory  we  do  not  think  we  are  at  lib- 
erty to  declare  this  as  mere  clerical  error. 
The  learned  counsel  further  insist  that, 
M  they  did  not  publish  the  order  or  mail 
the  summons  and  complaint  as  directi^ 
by  the  order,  but  served  the  papers  per- 
sonally upon  the  defendant  out  of  the 
state,  as  authorized  by  the  statute  and 
the  order,  the  defect  in  the  order  should 
not  vitiate  the  proceedings.  But  under 
the  statute  no  service  of  the  summons  and 
complaint  on  the  defendant  out  of  the 
state  can  have  any  efficacy  to  give  the 
court  Jurisdiction  to  render  Judgment 
against  the  defendant  nnless  the  plalnttS 
In  the  action  shall  first  procure  a  valid 
order  for  publication  in  the  manner  pre- 
scribed by  law;  and,  when  such  order  is 
obtained,  then,  and  then  only,  the  defend- 
antmay,lnlleu  of  publication  and  mailing 
the  summons  as  directed  in  the  order, 
serve  tnem  personally  on  the  defendant 
outside  of  the  state,  and  in  such  case  such 
service  outside  of  the  state  is  substituted 
for  the  publication  of  the  order  and  mailing 
the  summons  and  complaint.  In  order  to 
attain  Jurisdiction  to  enter  Judgment 
against  the  defendant,  who  is  a  non-resi- 
dent, and  Is  not  served  in  the  state,  and 
who  does  not  voluntarily  appear  In  the  ac- 
tion, a  valid  order  for  publication  must  be 
first  obtained,  and,  when  that  is  obtained, 
a  publication  and  mailing  uf  the  summouB 
and  complaint  must  be  made  as  directed 
in  the  order,  or,  in  lieu  thereof,  a  personal 
service  may  be  made  on  the  defendant 
outside  the  state.  A  personal  service  out- 
side of  the  state  cannot  cure  any  material 
defect  in  the  proceedings  to  obtain  the  or- 
der for  publication  or  In  the  order  itself. 
Stuntz  V.  Tanner,  61  Wis.  248,  20  N.  W. 
Bep.  928:  Manning  v.  Heady.  64  WIb.  630, 
36  N.  W.  Rep.  1 :  Pier  v.  Armory.  40  Wis. 
571;  Market  Bank  v. Pacific  Bank,  89  N.  Y. 
897;  Weatherbee  v.  Weatherbee,  20  Wis. 
600;  Keeler  v.  Keeler,  24  Wis.  522.  Section 
2766,  Rev.  St.  1878,  among  other  things, 
provides  "that  when  the  garnishment  is 
not  in  aid  of  an  execution  no  trial  shall  be 
had  of  the  garnishee  action  until  the  plain- 
tiff shall  have  judgment  in  the  principal 
action,  although  it  may  be  noticed  for 
trtal."  This  court  has  repeatedly  held, 
under  this  provision,  tbat  the  garnishee 


defendant  muy  take  advantage  of  fhe  fact 
tbat  no  Judgment  has  been  entered  In  the 
original  action,  and  it  is  also  held  that 
mere  formal  Judgtseut  ^oes  not  conclude 
the  gamisheA,  but  be  may  takewtraatage 
of  anything  in  the  proceedings  In  the  origi- 
nal action  which  shows  that  the  court 
had  no  Jurisdiction  to  enter  such  Judg- 
ment against  the  original  defendant. 
Strelssgnth  v.  Belgelman,76  Wis.  212,  4S 
N.  W.  Rep.  1116;  Frisk  v.  Relgelman,  76 
Wis.  499,  48  N.  W.  Rep.  1117,  and  44  N.  W. 
Bep.  796;  Healey  v.  Butler,  66  Wis.  9,  27  N. 
W.  Bep.  822.  One  of  the  reasons  for  hold- 
ing this  rule,  in  additiim  to  the  bxpress 
declaration  of  the  statute  on  the  snbject, 
is  to  make  the  Judgment  against  the  gar- 
nishee conclusive  against  the  original 
debtor  in  an  action  by  hlni  against  the 
garnishee  for  the  same  debt  which  has 
been  garnished  In  Buch  garnishee  action. 
This  end  is  further  secured  by  the  require- 
ment of  section  2766,  Rev.  St.,  requiring  a 
service  upon  the  orig:inal  debtor  of  a  no- 
tice of  the  commencement  of  the  gamiiihee 
action,  whenever  he  can  be  found  within 
the  stbte,  or  has  appeared  by  attorney  In 
the  original  action.  The  learned  counsel 
for  the  respondents  contend  that  this  ob- 
jection to  the  validity  of  the  Judgment  in 
the  original  action  ought  not  to  prevail, 
because  they  say  that  the  record  discloses 
that  the  original  defendant,  Keefe,  was 
present  on  the  trial  of  the  garnishee  ac- 
tion, and  gave  his  evidence  on  that  trial 
as  a  witness  for  the  gamlstaeea ;  and  It  is 
insisted  that  he  should  he  held  to  have 
Yoluntarily  appeared  In  the  action  against 
him,  and  so  waived  any  irregularity  In 
its  entry.  We  are  unable  to  see  how  his 
appearing  as  a  witness  for  the  garnishees 
in  the  garnishee  action  can  operate  as  an 
appearance  In  the  action  against  him. 
That  action  was  not  on  trial  at  the  time, 
and,  if  any  valid  Judgment  had  been  ren- 
dered therein,  it  had  been  so  rendered  a 
long  time  before  the  garnishee  action  was 
tried.  Had  he  formally  made  himself  a 
party  to  the  garnishee  action,  still  we 
think  he  could  have  objected  to  the  recov 
ery  of  the  plain  tiffs  against  the  garnishees 
on  the  ground  that  no  valid  Judgment  had 
been  obtained  against  falm,  as  the  statute 
makes  tbat  an  absolute  prerequisite  to  a 
recovery  against  the  garnishees.  It  seems 
to  us  clear  that  the  Judgment  in  this  case 
was  Irregular  and  void,  and  that  nnder 
the  statute  no  Judgment  can  be  had 
against  the  gamlBbees  until  n  valid  Judg- 
ment has  first  been  obtained  against 
Keefe  in  tbe  action  against  him.  The 
Judgment  of  tbe  circuit  court  is  reversed, 
and  tbe  cause  is  remanded  for  a  new  trial. 


Hkllbb  v.  Abbot  et  al. 

(Su/preme  Court  of  Wiicontin.   April  9, 1891.) 

EiLUNO  Stock— Failurb  to  Fehcs — ^Niw  Tuau 

1.  Coder  Rev.  Bt.  Wis.  {  1810,  u  amended 
by  Laws  1881,  o.  198,  providing  that  a  railroad 
oompany  vrhich  fails  to  erect  fenoes  and  cattle 
guards,  as  provided  by  law,  shall  be  liable  for 
Injuries  caused  to  cattle  by  saoh  failure,  »  oom- 

Cy  Is  liable  when  stock  is  killed   on  its   un- 
3ed  track,  and  there  It  no  evidence  that  the 
owner  drove  them  on  the  rUiht  of  vna  or  aban- 
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cloned  them  In  a  place  where  It  was  certain  tbey 
would  go  on  the  track. 

a.  Qranting  a  new  trial  on  the  merits  is  la 
the  discretion  of  the  trial  coort 

Appeal  from  circuit  coort,  Price  conaty. 

Rev.  St.  Wilt.  }  1810,  aa  amended  by 
Laws  1881, c.  193,  provides  that  a  railroad 
company  wblcb  falls  to  erect  fences  and 
cattle-Kaarda,  as  provided  by  law,  sball 
be  liable  for  Injuries  to  cattle  caused  by 
aocta  lallore. 

Howard  Morrta  and  T.  H.  Gtll,  for  ap- 
pellants.   W.  B.  StaBbrd,  tor  respondent. 

Taylor.  J.  This  action  Is  brought  to 
recover  thn ,  value  of  three  horses'wblch 
were  killed  upon  the  railroad  operated  by 
the  defendants  and  appellants.  On  the 
trial  it  WAS  shown  that  the  railroad  bad 
been  operated  for  a  long  ttrae,  and  b?^ 
not  been  fenced  as  required  by  law.  ana 
that  tbe  horses  went  upon  the  right  of 
way  at  a  place  where  the  road  was  not 
fenced  as  required  by  law,  and  Were  killed 
by  a  passing  train.  The  case  was  tried  by 
tbe  court  and  a  Jury.  The  appellants  con- 
tend that  the  evidence  clearly  establishes 
one  of  two  facts — First,  that  the  plaintiff 
abandoned  bis  horses  in  the  immedtate  vi- 
cinity of  tbe  railroad  track,  knowing  that 
the  same  was  nnfenced,  and  that  the 
burses  would  seek  the  track  for  fbed,  tiM 
evidence  showing  that  the  feed  on  the 
track  was  better  than  at  other  places;  or, 
aeeood,  that  the  plaintiff  or  Ms  servant 
drove  the  horses  on  tbe  track  for  the  pui^ 
pose  of  pasturing  them  there,  and  had 
them  on  the  track  pasturing  at  the  time 
they  were  killed.  These  two  qaestiona 
were  fairly  submitted  to  the  jury  upon  In- 
structions not  pre]adlcial  to  the  defend- 
ants, and  tbe  }nry  found  against  the  con- 
tention of  the  defendants  in  both  cases, 
llnder  our  statute  requiring  railroad  com- 
panies to  fence  their  right  of  way,  and 
making  the  company  liable  for  killing  or 
injuring  cattle  or  horses  coming  onto  said 
right  of  way  where  no  fences  are  built,  it 
is  very  clear  that  the  burden  of  proof  was 
on  the  defendants  to  show  that  tbe  plats- 
tiff  either  pastured  his  horses  on  the  right 
of  way  at  the  time  they  were  killed,  or 
that  he  left  them  in  the  immediate  vicinity 
of  the  right  of  way  without  any  one  in 
charge  of  them,  and  being  so  left  they 
went  upon  the  right  of  way  and  were 
killed.  For  the  purposes  of  this  ease  we 
will  take  it  for  granted  that,  if  either  of 
the  propositions  above  stated  -were  found 
to  be  true  by  the  Jury,  the  plaintiff  cannot 
recover.  How  far  and  to  what  extent  a 
man  owning  a  farm  in  the  immediate 
Tidnity  of  an  unfenced  railroad  may  use 
the  same  for  pasturing  his  stock  tbereon, 
without  having  a  person  in  charge  con- 
stantly watching  them  to  prevent  them 
straying  apon  such  railroad  track  and  be- 
ing killed,  withont  taking  upon  himself 
the  risk  of  their  being  killed  upon  said  un- 
fenced road,  and  without  any  remedy  for 
such  killing  as  against  the  railroad  com- 
pany, is  not  considered  in  this  case. 

After  hearing  the  evidence  the  jory  re- 
turned the  following  special  verdict:  "(2) 
Did  the  witness  Hebert  drive  the  horses 
destroyed  apon  the  defendants'  right  of 
way  with  the  intention  of  exposing  them 


to  danger?  Answer.  No.  (8)  Was  the 
said  Hetiert  in  the  habit  of  voluntarily 
pasturing  the  said  horses  on  defendants' 
right  of  way  before  they  were  destroyed? 
A.  No.  (4)  Was  the  said  Herbert  in  the 
habit  of  voluntarily  pasturing  said  horses 
in  the  immediate  vicinity  of  thedefendants' 
right  of  way  before  they  were  destroyed? 
A.  Yes.  (B)  Did  tbe  said  Hebert  volunta- 
rily pasture  said  horses  npon  defendants' 
right  of  way  severtvl  hours  Just  before  they 
were  destroyed  ?  A.  No.  (6)  Didth&eaid 
Hebert  voluntarily  pasture  the  said  horses 
In  the  Immediate  vicinity  of  thedefendants' 
right  of  way  for  several  hours  Just  before 
they  were  destroyed?  A.  Yes.  (7)  Did  tb» 
said  Hebert  vulnntarily  leave  the  said 
horses  pasturing  upon  said  right  of  way 
of  defendauts,  unattended,  Just  before 
they  were  destroyed  ?  A.  No.  (8>  Did  the 
said  Hebert  voluntarily  leave  said  horses 
pasturing  in  the  immediate  vicinity  of  de- 
fendants' right  of  way,  unattended,  for 
sometime  Just  before  they  were  destroyed? 
A.  No." 

The  answers  to  these  questions  exoner- 
ate the  plaintiff  from  tbe  charge  ma°d» 
against  him  by  the  defendants  as  their  de- 
fense to  the  action,  and,  if  tbe  answers 
are  not  cleariy  against  the  evidence,  the 
Judgment  tor  the  plaintiff  thereon  Is  clear- 
ly correct.  After  n  careful  examination 
of  tbe  evidence,  we  are  anable  to  say  that 
tbe  Jury  were  not  Justified  In  finding  aa 
they  did.  The  witness  Hebert,  who  had 
the  horses  In  charge  for  the  plaintiff,  and 
whose  duty  it  was  to  watch  and  cam  for 
them,  testifies  to  his  constant  watching 
and  diligence  hi  looking  after  the  horses 
for  the  purpose  of  keeping  them  off  the 
track,  and  we  think  the  Jury  were  Justified 
in  finding  that  be  was  exercising  ordinary 
care  in  that  respect.  The  cases  cited  by 
tbe  learned  connsel  for  the  appellant  only 
go  to  the  extent  of  relieving  the  company 
from  liability  ondertbe  statute  for  killing 
stock  which  come  upon  theriarht  of  way 
wben  it  is  left  unfenced,  whdn  tbe  evidence 
shows  either  that  the  plaintiff  voluntarily 
drove  them  upon  the  right  of  way,  or 
abandoned  them  in  a  place  where  it  was 
certain  tbey  wouldgo  upon  the  track.  In 
such  ^case  the  courts  say  be  consents  to 
their  destruction,  and  cannot,  therefore, 
recover  for  such  destruction.  Corwln  ▼. 
Railroad  Co.,  18  N.  Y.  42;  Railroad  Co.  v. 
Roads,  28  Amer.  &  Eng.  R.  Ciis.  167;  Wel- 
ty  V.  Railroad  Co.,  105  Ind.  55. 4  N.  E.  Rep. 
410;  Railroad  Co.  v.  Woodward,  (Ind.)  IS 
N.  £.  Rep.  260;  Railway  Co.  v.  Dunlap,  29 
Ind.  426.  The  cases  of  Curry  v.  Railroad 
Co.,  48  Wis.  685;  Railway  Co.  v.  Goss.  17 
Wis.  441;  and  McCandless  t.  Railroad  Co., 
45  Wis.  372,— were  cases  decided  under  the 
law  as  it  stood  pruvloas  to  the  amend- 
ment of  sectlim  1810,  Rev.  St.,  by  chapter 
103,  Laws  1881,  and  are  nn*  applicable  to 
the  law  aa  now  amendeo  See  Qnacken- 
bush  V.  Railroad  Co.,  71  Wis.  472,  87  N.  W. 
Rep.  834;  and  Martin  v.  Stewa"t,  73  Wis. 
553,  41  N.  W.  Rep.  538.  In  view  Jf  the  au- 
thorities and  the  statute,  wi.  think  the  ev- 
idence In  the  case  sustains  the  findings  of 
the  Jury. 

It  Is  further  urged  that  the  court  erred  in 
instructing  the  Jury.  The  InstrDction 
complained  of  was  given  when  instructing , 
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the  Jury  as  to  what  tbey  should  conalder 
to  answeriaK  the  second  question  subiuit- 
ted  to  them,  yis.,  "Did  the  witness  Hebert 
drive  the  horses  destroyed  upon  the  de- 
fendants' rlfcht  ol  way  with  the  intention 
of  exposing  them  to  danger?"  This  ques- 
tion IS  so  framed  that  the  ]ury,  to  answer 
it  truthfully  in  favor  of  the  defendants, 
would  be  compelled  to  find  that  the  evi- 
dence In  the  case  established  the  fact  that 
the  plaintiff's  agent  did  drive  the  horses 
upon  the  railroad  track,and  thatln  sodo- 
Ing  It  was  bis  intention  that  they  should 
be  destroyed.  Probably  the  question  put 
to  tlie  Jury  required  more  to  be  proved  in 
order  to  justify  the  Jury  in  finding  an  an- 
swer favorable  to  the  defendant  in  the 
questiuu  than  would  be  necessary  to  de- 
teat  the  action  of  the  irialntiff,  but  that 
fact  does  not  render  tbeuistniction  errone- 
ous, when  given  in  order  to  direct  them  as 
to  what  was  necessary  to  Justify  a  finding 
In  favor  of  the  defendants  upon  that  par- 
ticular question.  The  other  questions  sub- 
mitted to  the  Jury  presented  the  real  ques- 
tkiB  at  issue,  and  the  findings  of  the  Jury 
upon  them,  being  favorable  to  the  plain- 
tiff, entitle  him  to  a  Judgment.  The  other 
exceptions  to  the  instrnctiun  we  think 
are  not  well  taken.  The  instruction  was 
simply  a  fair  statement  of  the  statutory 
duty  of  the  company  In  regard  to  fencing 
Its  road.  None  of  the  other  exceptions 
takra  to  the  instruction  of  the  learned 
circuit  judge  seem  to  be  relied  upon  as  er^ 
ror  in  this  court.  Whether  the  learned  cir- 
cuit judge  should  have  granted  a  new  trial 
upon  the  merits  of  the  case  was  a  question 
resting  in  bis  discretloa,  upon  all  the  evi- 
dence, and  we  find  no  such  abuse  ol  his  Ju- 
dicial discretion  In  this  case  as  would  Jus- 
tly this  court  In  reversing  bis  order  In 
that  respect.  The  Judgment  of  the  circuit 
court  is  affirmed. 


Thrasbeb  v.  Pobtbl  at  al. 

(9u)>reme  Court  <t^  Wiaoo/Min.    April  9, 1891.) 

ToLL-BRiDoia— Dtrrr  to  Rxpiib— IimntT  to  Tbat- 

BUER— EyIOBNOB— iNSTKnCROm — NsW  "tKlkV. 

1.  Is  an  action  against  the  operators  of  a  toll- 
bridge  for  neglecting;  to  matntata  a  proper  rall- 
Init  thereon,  in  oonaeqnenoe  of  wbioh  a  vragon 
was  backed  oft,  and  plaintia  injored,  tlie  testi- 
mony of  plaintia  and  her  hosbaad  showed  that 
tbere  wa*  no  contributory  negligenee  on  their 
part,  and  the  only  contrary  evidence  was  testi- 
mony as  to  certain  conflicting  statements  made 
by  tne  hasband  after  the  accident  HeI4,  that 
the  coort  properly  refused  to  set  aside  the  ver- 
dict as  not  sustained  by  the  evidence. 

3.  It  was  not  error  to  refuse  a  charge  that  if, 
after  removing  the  railing,  defendants  used  such 
reasonable  precaution  against  accidents  to  pas- 
sengers "  as  men  of  ordinary  prudence  should  be  re- 
aalred  to  use  under  such  ciroamstances,  the  plain- 
ff  cannot  recover,"  and  to  charge  instead  that  It 
was  their  duty  "to  erect  at  the  place  where  the 
railings  bad  oeen  removed,  adequate  and  safe 
barriers  to  prevent  liorses  and  vehicles  from  fall- 
ing over  the  sides  of  the  bridge. " 

3.  Neglect  to  charge  the  jury  that  the  de- 
fendant was  not  liable  for  any  Injury  resulting 
from  plaintiff's  Imprudence  after  the  accident, 
when  not  excepted  to  at  the  trial,  will  not  be 
considered  on  appeal. 

4.  Where  it  is  claimed  that  plalntllt's  illness 
was  In  part  due  to  her  own  imprudence  in  being 
moved  too  soon,  testimony  that  her  husband  was 
advised  by  the  attending  physician  that  she  was 


them  too  ill  to  Im  moved  is  inadmissible,  where 
•aoh  advice  was  not  in  her  hearing,  and  there 
was  no  evidenoe  that  it  was  communicated  to  her. 

6.  Where  the  imprudenoeof  plaintiff  in  be- 
ing moved  too  soon  was  clearly  shown  on  the  pre- 
vions  trial  a  new  trial  will  not  be  granted  for 
the  purpose  of  introdnoing  new  evidenoe  of  soeh 
imprudence. 

6w  Where  persons  operating  a  toll-bridge  liave 
defended  a  suit  for  personal  injuries  on  their  own 
account  tbey  cannot,  when  Indgment  lias  gone 
against  them,  olalm  a  new  trial  In  order  to  ming 
In  the  bridge  oompany  as  the  party  nltimately 
liable. 

Appeal  from  circuit  court.  Grant  county. 

Action  for  damages  by  Sarah  C.  Thrasher 
against  John  Postel  and  John  M. Swingle, 
verdict  and  Judgment  for  plaintiff.  De- 
fendants appeal. 

Brooka  <ft  Blaaebard,  W  B.  Crater,  and 
A.  R.  Basbnell,  for  appellants.  I^eaalejr 
A  UelUlon  and  J.  M.  Stnltb,  for  respondent. 

Tatlor,  i.  The  respondent  brought 
this  action  to  recover  damages  for  per- 
sonal injuries,  wliich  she  claims  were 
caused  by  the  negligence  of  the  appellants. 
The  material  tacts  in  the  case  are  the  fol- 
lowing: On  the  12tb  ot  December,  1K88. 
the  respondent  and  her  husband  were  oo 
their  way  home  from  a  visit  to  her  mother.. 
They  were  traveling  with  a  team  of  two 
mules  attached  to  a  one-horse  slogle^eat- 
ed  conveyance,  with  a  tongue  attached 
instead  of  thills.  A  small  boy  was  in  the 
buggy  with  them,  seated  on  the  bottom 
of  the  buggy,  in  front  of  the  plaintiff.  Th« 
highway  upon  which  they  were  traveling 
crossed  the  Wiscunain  river  at  Muscoda 
upon  a  toll-bridge,  owned  by  and  in  the 
possession  ot  the  defendan  ts.  The  plain  tifl 
and  her  husband  bad  crossed  the  bridge 
five  days  before,  when  going  north  on 
their  visit,  and  bad  at  that  time  paid  tha 
toll  for  crossing  and  (nr  the  return  trip. 
The  bridge  was  at  the  time  undergoing  re- 
pairs, or  In  the  process  ot  reconstruction, 
whether  this  fact  was  known  by  the  plaln- 
titf  or  her  husband  before  they  attempted 
to  cross  the  bridge  on  their  return  trip  is 
not  very  cleariy  shown  by  the  evidence. 
However  that  may  be,  the  evidence  is  un- 
disputed that  the  bridge  was  keptopeofor 
travel,  and  that  tolls  were  taken  for  cross- 
ing the  same  when  the  accident  occurred. 
The  testimony  on  the  part  of  the  plaintiff 
shows  that  just  before  the  accident  the 
plaintiff  and  her  husband  started  to  cross 
the  bridge  from  the  north  side;  they  met  a 
team  crossing  from  the  south,  and  stopped 
their  mules  to  fix  or  tie  a  halter  which  had 
become  loosed.  This  was  on  the  turnpike, 
or,  as  it  was  called,  the  "dump,"  and  near 
where  the  bridge  structure  commenced  on 
the  north  side.  The  bridge  is  composed 
ot  treRtle-work  tor  some  distance  before  it 
reaches  the  water.  After  tying  the  halter, 
the  husband  got  into  the  l>uggy,  and  drove 
on  to  the  bridge  some  800  feet,  when  the 
mules  stopped,  and  pricked  up  their  ears, 
as  though  frightened  at  something.  The 
hiiaband  then  noticed  men  working  on  the 
bridge,  about  800  teet  distant,  about  and 
upon  a  truss,  about  16  feet  high  above  the 
floor  ot  the  bridge.  The  testimony  of  the 
husband  is  that  when  the  mules  ntopped 
and  he  saw  the  men  working  above  the 
bridge,  thinking  there  might  be  some  dao- 
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ger,  he  Im mediately  lumped  from  thebas- 
gy,  and  put  up  his  bands  to  help  tala  wile 
out,  and  iminedlately  and  before  she  could 
set  up  the  mules  began  to  back,  and  there- 
upon he  Keized  them  by  the  bits  or  bridles, 
nnd  attempted  to  hold  or  stop  them. 
The  off  mule  backed  with  more  force  than 
the  other,  and  cramped  the  bugjsy  across 
the  bridge,  and.  In  spite  of  hin  efforts  to 
stop  them,  the  hind  wheels  ut  the  buggy 
went  off  tbesldeof  the  bridge  and  dropped 
down,  and  threw  the  platntltt  and  the  boy 
tothefroien sand, about  12 feet  below;  and 
t>y  the  fall  the  plaintiff  was  seriously  in- 
jured. When  the  wheels  went  off  the 
bridge,  the  tongue  broke,  and  the  mules 
remained  on  the  bridge.  At  the  point 
when  the  buggy  went  off  the  bridge,  the 
railing  of  tbe  bridge  had  been  removed  by 
those  working  on  the  bridge,  and  there 
was  nothing  to  prevent  the  buggy  from 
going  over,  except  an  oak.  post  6  inches 
square,  which  bad  been  there  for  about 
ao  years  as  a  part  of  the  old  railing  of  the 
bridge.  This  version  of  the  accident  was 
Oispnted  by  the  appellants,  and  their 
claim  is  that  the  off  mule  was  a  vicious 
animal,  and  the  husband  knew  the  fact, 
and  that,  when  the  mules  stopped  on  the 
bri'lfie,  the  hosband,  fearing  that  he  would 
have  difficulty  in  passing  over  because  of 
the  men  working  thereon,  and  because  of 
the  elevated  trusses  or  iron-work,  got  out 
of  the  buggy  while  the  mules  were  stand- 
ing still,  and  took  them  by  the  bridles, 
and  undertook  to  turn  the  buggy  around 
on  the  bridge  for  the  purpoHe  of  returning 
to  the  north  side;  and  that  in  his  effort 
to  turn  the  buggy,  on  account  of  the  nar- 
rowness of  the  bridge,  the  buggy  was 
backed  off  the  brid,;;e. 

After  the  accident  the  plaintiff  and  her 
huKband  remained  at  the  bouse  of  McVeagh 
tintil  the  17th.  While  there  she  was  at- 
tended by  a  physician.  Dr.  Jameson.  The 
doctor  testified  that  be  made  a  thorough 
e^carainatiou,  and  in  his  opinion  there 
were  no  internal  injuries,  and  no  bones 
Itroken,  and  that  she  suffered  from  a  nerv- 
ous Shock.  On  Friday  he  thought  her 
<1oug  well,  and  told  her  and  her  huaband 
tliat  he  thought  she  would  not  need  fur- 
ther medical  attendance.  Dr.  Jameson 
flays  thatthe  husband  then  spoke  of  going 
bonie,  and  he  advised  him  not  to  go; 
tbat  she  bad  better  remain  a  few  days  long- 
er, till  she  got  better  able  to  travel;  that 
Itedid  not  think  she  was  strong  enough  to 
take  the  trip.  He  said, "  No ; "  he  intended 
to  gn  home,  and  his  wife  wanted  to  go, 
and  he  watt  going.  He  says  he  then  told 
the  husband  that  if  be  did  he  did  it  at  his 
own  risk:  that  hewould  not  be  responsible 
for  the  result.  This  conversation  with  the 
Iiusband  was  not  in  the  presence  or  hear- 
ing of  the  plaintiff.  The  doctor  also  testi- 
fied thaton Sunday beforeshe  leftfor  home 
he  said  to  the  plaintiff  tbat  it  would  not 
be  safe  for  her  to  take  the  Journey  home; 
that,  although  she  did  not  need  his  serv- 
icos  further,  still  he  advised  her  stronsly 
not  to  take  the  trip.  The  plaintiff  denies 
thflt  tbe  doctor  gave  advice  to  her  as 
above  stated,  and,  on  the  contrary,  she 
testified  "  that  on  Bunday  night  Dr.  Jame- 
son told  her  that  her  husband  could  take 
her  home  at  any  time,  and  gave  me  orders 


wbeo  I  went  borne  to  take  fresb  cream,  and 
make  salve,  and  rub  myself;  and  be  said, 
'  Yon  can  go  home  at  any  time.' " 

The  evidence  as  to  the  cause  of  the  in- 
jury is  not  disputed.  Tbe  tall  from  the 
bridge  caused  the  flrst  Injury,  and  on  the 
wholeevidencetherecan  be  butllttledoubt 
tbattbeinjury  was  of  a  much  moreserious 
character  than  was  supposed  by  Dr.  Jame- 
son. I7pon  the  question  as  to  how  the 
buggy  came  to  go  off  the  bridge  the  facts 
are  disputed,  and  it  is  contended  by  the 
learned  counsel  for  tbe  appellants  tbat 
there  is  such  a  great  preponderance  of  the 
evidence  supporting  the  contention  of  the 
appellants  tbat  the  plaintiff's  husband, 
without  any  necessity  therefor,  undertook 
to  turn  upon  the  bridge,  and  in  so  doing 
backed  the  buggy  off  tbe  bridge,  tbat  it 
became  the  duty  of  the  court  to  have  di- 
rected a  verdict  for  the  appellants.  It  is 
unnecessary  to  give  any  further  statement 
of  the  evidence,  except  to  say  tbat  there  is 
tvery  little  evidence,  tending  to  show  tbat 
tbe  mules,  or  either  of  them,  were  vicious, 
and  considerableevidence  tendingto  show 
tbat  they  were  quiet  and  easily  handled. 

The  jury  found  a  verdict  in  favor  of  tbe 
plaintiff  for  $3,000.  Afterwards,  upon  a 
motion  to  set  aside  the  verdict  on  tbe 
ground,  among  other  things,  that  the  ver- 
dict was  excessive,  tbe  court  ordered  that 
tbe  same  should  be  set  aside,  and  a  new 
trial  igran  ted,  unless  the  plaintiff  remitted 
$1,000,  and  thereupon  the  plaintiff  remit- 
ted f  1,000,  and  took  Judgment  tor  $2,000, 
and  from  this  Judgment  thedefendants  ap- 
pealed, and  assign  the  following  errors  for 
reversal  of  the  judgment :  "  First,  the  ver- 
dict is  not  supported  by  tbe  evidence; 
seconcf.tbe  court  erred  in  not  charging  tbe 
Jury  as  to  defendants' non-llablllty  (or  any 
injury  resulting  to  tbe  plaintiff  from  the 
espuHure  of  the  ride  from  Muscoda  to  Min- 
eral Point;  third,  tbe  court  erred  in  refus- 
ing to  give  the  Instruction  asked  by  the  de- 
fendunts;  /burt/i,  tbe  court  erred  in  strik- 
ing out  the  conversation  of  Dr.  Jameson 
and  Mr.  Thrasher,  relative  to  taking  the 
ride  home:  Sftb,  the  court  erred  in  not 
granting  a  new  trial  upon  tbe  newly-dis- 
covered evidence,  and  because  of  the  sur- 
prise, mistake,  inadvertence,  and  excus- 
able neglect  of  defendants." 

This  court,  It  seems  to  us,  would  not  be 
justified  iu  setting  aside  the  verdict  in  this 
case  as  not  sustalncil  by  tbe  evidence. 
The  evidence  of  the  plaintiff  and  her  bus- 
band  upon  the  question  as  to  how  tbe 
buprgy  came  to  be  thrown  off  the  bridge  is 
plain  and  clear,  and  not  at  all  Inconsist- 
ent with  any  well-eBtablisbed  fact  in  tlie 
case.  He  teRtifles  that  the  mules  stopped 
and  seemed  friRhtened  at  the  men  and  ob- 
jects before  them ;  that  be  immediately 
jumped  from  the  buggy,  with  the  intent 
to,  and  offered  to,  assist  bin  wile  in  getting 
out  of  the  buggy.  She  states  the  same 
thing,  and  be  says  that  he  did  not  carry 
out  his  intent  because  the  mules  com- 
menced backing.  This  fact  would  account 
for  bis  omitting  to  assist  plaintiff  out  of 
the  buggy,  and  attempting  to  arrest 
the  backing  mules;  and  all  there  is 
against  this  Is  the  testimony  of  witnesseii 
as  to  what  the  husband  afterwards  sold 
about  tbe  occurrence.    The  testimony  of 
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wftneasN  as  to  Rtatementa  made  oot  of 
conrt  by  a  witness  in  the  case  are  at  beat 
hot  the  most  aatlsractory  kind  of  evidence, 
asd  when  proved  do  not  establish  tbe 
truth  of  tbe  statement  said  to  have  been 
made  by  the  witness;  and,  so  tar  as  tbe 
party  to  the  action  Is  concerned,  they  are 
only  admissible  as  Impeaching  the  credit 
of  tbe  witness  living  evidence  on  her  be- 
half on  the  trial.  It  is  always  a  question 
for  the  Jury  to  say  what  credit  shall  be 
given  to  the  testimony  of  a  witness,  and 
the  fact  that  he  has  made  statements  out 
of  conrt  inconsistent  with  his  statements 
in  court  only  go  to  his  credibility,  and  of 
themselves  prove  no  fact  on  the  ease.  Bat 
the  learned  Judge  who  tried  this  case,  who 
beard  all  tbe  evidence,  and  saw  all  the 
witnesses,  was  satisfied  that  the  verdict 
was  supported  by  the  evidence,  and  he 
states  on  tbe  motion  for  a  new  trial  that 
be  bad  no  doubt  but  that,  upon  the  evi> 
dence,  tbe  ]ury  would  find  for  tbe  plaintiff, 
but  that  be  did  not  suppose  they  would 
find  for  so  large  an  amount  of  damages. 
Under  these  circumstances,  we  cannot  say 
the  verdict  is  wbolly  unsupported  by  tbe 
evidence. 

Tbe  second  error  assigned  does  not  ap- 
pear In  the  record.  This  court  bas  decid- 
ed that,  in  order  to  assign  error  for  not 
charging  the  jury  upon  a  special  point,  or 
for  refusing  to  give  an  instruction  asked 
and  refused,  an  exception  must  be  taken 
at  tbe  trial,  and  not  afterwards.  See 
Jenks  V.  State,  17  Wis.  6ft6;  Nicks  v.  Mar- 
shall, S4  Wis.  189;  FIrmeis  v.  State, «!  Wis. 
140,  20  N.  W.  Rep.  663;  Stadler  v.  Grieben, 
61  Wis.  505,  21  N.  W.  Rep.  629.  The  learned 
circuit  Judge  states  in  the  bill  of  exceptions 
what  took  place  on  the  trial  in  regard  to 
the  matter  as  follows,  after  tbe  court  had 
instructed  the  Jury  upon  tbe  subject  of 
damages,  "  Mr.  Carter,  counsel  for  tbe  de- 
fendants, arose,  and  orally  asked  tbeconrt 
to  instruct  the  Jury  that  the  defendants 
would  not  be  liable  tor  pain,  suffering,  or 
impairment  of  health  resulting  from  tbe 
drive  from  Muscoda  to  Mineral  Point.  The 
court,  in  reply,  in  the  hearing  of  the  Jury, 
said  that  that  was  the  substance  of  the 
instructions  of  tbe  court  to  the  jury ;  that 
it  must  be  understood  by  the  jury  that 
tbe  defendants  were  liable  only  for  the  di- 
rect result  and  consequences  of  the  fall, 
and  not  from  any  aggravation  of  the  In- 
juries caused  by  tbe  default  or  negligence 
of  the  plaintiff  herself."  This  was  said 
Immediately  before  the  jury  retired  to  con- 
sider upon  their  verdict.  It  seems  to  us 
there  can  be  no  ground  tor  error  that  the 
Jury  were  properly  instructed  as  to  dam- 
ages, and  for  what  injuries  damags  should 
be  assessed. 

The  defendants  requested  the  court  to 
give  the  following  Instruction  to  the  jury, 
vlK. :  "The  defendants  were  required  to 
have  strong  railings  at  the  sides  of  the 
bridge,  but  they  undoubtedly  had  the  right 
to  take  them  down  for  the  purpose  of 
making  necessary  repali-s  of  tbe  bridge, 
and  if,  while  such  repairs  were  being  made, 
such  reasonable  precautions  were  used 
against  accident  to  passengers  over  the 
bridge  as  men  of  ordinary  prudence  should 
be  required  to  use  under  such  circumstan- 
ces, the  plaintiff  cannot  recover  because  ot 


tbe  lack  of  absolute  and  complete  protec- 
tion In  tbe  place  of  such  ratlings.^  The 
conrt  declined  to  give  the  instruction,  and 
in  its  stead  gave  the  following  instrac- 
tion,  vis. :  "It  was  tbe  duty  of  the  defend- 
ants to  erect  and  maintain  'strong  rail- 
ings' at  tbe  sides  of  tbe  bridge.  Tbey  had 
a  right  tu  repair  the  bridge,  and  for  that 
purpose  might  remove  portions  of  tbe  per- 
manent railings  at  the  sides;  but  when 
they  did  remove  a  part  ot  the  side  ratlings 
it  was  their  duty,  when  tbey  nevertheless 
held  the  bridge  open  for  travel,  to  erect  at 
the  place  where  the  ratlings  had  l>een  re- 
moved adequate  and  safe  oarriers  to  pre- 
vent horses  and  vehicles  from  falling  over 
the  sides  ot  tbe  bridge."  This  Instruction 
submitted  the  quMtlun  of  tbe  defendants' 
duty  to  keep  up  a  protection  at  the  sides 
of  the  bridge  while  keeping  the  same  open 
for  travel,  although  engaged  in  repairing 
the  bridge,  and  was  sufficiently  favorable 
to  the  defendants.  It  is  not  fairly  subject 
to  the  criticism  made  by  tbe  learned  coun- 
sel for  tbe  appellants  that  It  was  an  in- 
struction that  tbe  defendants  must  keep 
ap  such  barriers  as  wonld  under  all  cir- 
cumstances prevent  horses  and  vehicles 
from  falling  over  the  sides.  I  suppose  tbe 
object  of  a  railing  to  the  bridge  was  to 
prevent  carriages  and  horses,  under  ordi- 
nary elreunistances,  from  falling  off  the 
bridge;  and  it  seems  to  us  quite  probable 
that,  it  tberehad  been  a  reasonably  strong 
railing  or  barrier  at  the  place  where  tbe 
buggy  went  oft  the  bridge.  It  would  have 
prevented  tbe  accident.  At  all  events  it 
was  a  question  for  tbe  Jury  to  say  wheth- 
er the  accident  would  have  happened  even 
if  a  suitable  barrier  had  been  on  tbe  side 
of  tbe  bridge  at  the  place  of  the  accident, 
and  by  ttaelr  answer  to  the  eleventh  ques- 
tion in  tbe  special  verdict  the  Jury  found 
thafif  tberehad  been  astrongand  proper 
railing  suitable  for  a  side-guarrl  upon  a 
bridge  like  the  bridge  In  question  where 
tbe  open  space  was,  over  which  the  buggy 
went,  the  plaintiff  would  not  have  been 
thrown  over  the  bridge  on  the  sand-bar." 
We  think  the  jury  were  In  no  way  misdi- 
rected or  misled  by  tbe  instructions  given 
by  the  learned  Judge,  and  that  there  was 
therefore  no  error  in  refusing  the  instruc- 
tion asked.  The  duty  ot  the  owners  of  tbe 
bridge,  if  they  kept  it  open  for  travel 
while  making  repairs  on  It  or  renewing 
it,  is  well  stated  In  Orcutt  v.  Bridge  Co., 
58  Me.  500-602;  Grigsby  v.Chappell,5  Kivb. 
Law,  448.  It  is  evident  that  it  was  the 
duty  of  the  defendants,  while  keeping 
their  bridge  open  for  public  use,  even 
though  In  the  act  ot  repairing  the  same, 
to  keep  It  In  such  condition  as  to  be  rea- 
sonably safe  for  such  use;  and  under  tlie 
evidence  In  the  ca^e  at  bar,  whether  It  was 
in  a  reasonably  bare  condition  for  public 
travel  was  clearly  a  question  for  the  Jury, 
and  not  of  law  for  the  conrt. 

It  Is  claimed  that  the  court  erred  In  ritrik- 
ing  out  thetestlmonyof  Dr.  Jameson  as  to 
his  conversation  with  the  plaintiff's  bus- 
band  upon  the  subject  of  taking  her  home 
at  the  time  he  did,  and  of  his  advising  him 
not  to  do  so.  This  conversation  was  not 
In  the  presence  or  hearing  of  the  iilalntifT. 
and  there  Is  no  testimony  tending  to  show 
that  such  advice,  if  it  was  given  to  the 
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bdsband,  was  over  eommnnicated  hf  Mm 
or  any  one  else  to  her  before  abe  left  tor 
bome.  We  know  of  do  principle  of  law 
trbich  make  Much  conversation  witb  tbe 
bnsband  competent  evidence  against  the 
wife,  who  la  plaintiff  In  the  action,  and 
vndar  oer  lawa  eatltMl  to  tbe  MAetaeMat 
of  tbe  dameiges  recovered  from  tiie  defend- 
ants. 

Tbe  qaesHon  of  granting  a  new  trlid  tot 
uewly-dieeovered  evidence  was,  we  think, 
properly  overruled  In  this  case.  Tbe  addl- 
tienal evidence,  which  It  was  claimed coutd 
be  produced,  would  at  beat  have  only 
sHgbt  Inilnence  In  prodadng  a  dilTerent 
▼erdlet.  Under  tbe  evidence,  as  It  a  ppeart 
In  tbe  record,  It  must  be  quite  evident  tbat 
ber  ride  home  was,  under  tbe  circumstan- 
ces, an  imprudent  thinir.  Judging  from 
what  followed;  and  that  fact  was  clearly 
before  tbe  fury  on  the  trial,  and  it  would 
be  made  no  clearer  by  tbetestlmony  which 
It  is  proposed  to  add  to  the  case. 

Tbe  contention  that  a  new  trial  ahonld 
be  granted  so  as  to  permit  the  defendants 
to  call  on  tbe  bridge  company  to  defend 
the  action,  so  tbat  such  company  would 
be  concluded  by  the  Judgment  In  this  caae, 
Is  destitute  of  all  merit.  It  would  hardly 
be  Inst  to  compel  the  plaintiff  to  be  at  the 
trouble  and  expense  of  another  trial  of 
this  case,  in  order  to  relieve  the  defendants 
from  tbe  expense  of  a  trial  of  an  action 
against  tbe  bridge  company.  If  the  de- 
fendants, by  tbeir  carelessness  or  conB- 
dence,  have  failed  to  fix  tbe  liability  of  tbe 
bridge  company  to  tbem  for  the  damages 
Incurred  by  the  plaintiff  in  this  action, 
tbey  ought  not  to  ask  to  be  relieved  at  tbe 
coat  and  expense  of  the  plalntltr,  who  la  in 
no  way  responsible  for  theflr  overoonfl- 
dence,  or  for  their  carelessness  and  negli- 
gence as  to  their  own  Interests.  The  Judg- 
ment of  the  circuit  court  Is  afOrmed. 


■tatb  ez  nl.  O'Lbabt  v.  Stbward, 

(Bitpi  wm>  0»urt  tf  IHntumita.    April  ar,  isn.) 

CuiBK*  or  CouBT— Tbbms  or  Otfiox. 

1.  Tbe  tsraw  of  o4oe  of  sooh  olarks  of  tke 
district  oourt  u,  oouunenoing  In  Jaoaaiy,  1884, 
would  terminate  In  January,  1888,  were  not  af- 
fected by  the  amendments  of  the  constitution 
adopted  in  1883,  bat  they  continned  to  January, 
1888,  and  the  suooeedlng  terms  oommenoed  at  that 
ttme. 

8.  Nor  were  noh  terms  afflsoted  by  chapter 
ao,  1 8,  Lawa  1886. 
0yUaiiu»  Mr  the  Court.) 

Application  for  400  warranto.  Order  to 
■how  cause. 

Sbore$  A  Bawlejr  and  Wendell  dt  Pldg- 
aoa,  tor  rela  tor.    Daaiel  Fiab,  for  respond- 

■Bt. 

€hi.FiLLAR,  C.  iJ.  The  respondent  was 
elected  at  the  general  election  in  the  year 
18RS  to  the  olDce  of  clerk  of  the  district 
court  in  tbe  county  of  Wright.  The  term 
of  oflBce  (fixed  by  tbe  constitution  at  four 
years)  was  to  commence  In  January,  1884. 
unless  tbe  term  of  office  of  the  clerk  of 
"the  court  In  tbat  county  was  in  some  way 
changed   by   the    constitutional   amend- 


ments adopted  In  1888,  thesucceedlng  term 
commenced  In  January,  1888.  and  will 
terminate  in  January,  1892.  At  the  gen- 
eral sInctloB  in  1886  the  respondent  was 
again  elected  to  the  office.  TtasaaMad- 
ments  rrierred  to,  «o-far  as  tbey  changed 
eoBStitntlonal  terms  of  office,  were  adopt- 
ed with  reference  to  tbe  change  from  an- 
nual to  biennial  general  elections.  Some 
terms  were  lengthened ;  some  shortened. 
All  tbat  were  changed  were  made  to  con- 
sist of  an  even  number  of  years,  but  few 
terms  fixed  by  the  conatltutlon  were 
changed.  No  change  was  made  In  the 
terms  of  clerks  of  tbe  district  courts,  ex- 
cept as  some  of  them  may  bare  been 
lengthened  by  the  amendment  to  article 
7,  to  tbe  effect  that  "all  state,  county,  or 
other  oScers  elected  at  any  general  elee- 
tlua,  wbOBStennsot  olBce  would  otherwise 
expire  on  tbe  first  Monday  in  January, 
ISiit,  shall  hold  and  continue  in  aucb 
offices,  respectively,  until  the  first  Mon- 
day in  January,  1^."  This,  of  course, 
eould  have  no  effect  upon  such  officers 
wliose  terms  would  expire  in  January, 
1888.  It  may  have  been  the  purpose  of 
the  tramers  of  this  amendment  to  so  pro- 
vide that  all  terms  of  office  sbonld  expire 
fn  January  of  odd-numbered  years;  in 
which  case  persons  to  fill  such  offices 
might  be  elected  In  November  preceding. 
But,  if  ao,  tbe  pnrpuae  was  not  ex- 
pressed. The  case  of  terms  of  office  which 
would  expire  In  January,  1888,  was  not 
provided  tor  at  all,  nor  were  such  terms 
in  any  way  affected.  In  framing  and 
adopting  the  amendment.  It  may  have 
been  overlooked  that  there  were  offices 
not  specified,  the  terms  of  wblch,  fixed  by 
the  constitution,  would  terminate  in  even- 
numbered  years.  To  keep  such  offices  filled, 
the  elections  of  officers  to  fill  them  must 
be  bad,  under  the  biennial  election  system, 
abodt  14  months  before  the  terms  for 
which  such  officers  are  elected  commence. 
Thus  the  reapondent  was  elected  in  No- 
vember, 1886,  to  fill  a  term  that  would  not 
commence  till  January,  1888.     It  is  ar- 

Eiied  by  relator  that  by  chapter  80,  f  3, 
aws  1885,  providing  that  tbe  terms  of  all 
state  and  county  officers  shall  commence 
on  tbe  first  Monday  in  January  next  suc- 
ceeding their  election,  except  as  otherwise 
provided  by  law,  respondent's  term  of 
office  for  which  he  was  elected  in  1886  com- 
menced in  January,  1887.  This  might  be 
so  if  the  legislature  had  power  to  change 
the  term  of  office  fixed  in  the  constitution, 
which  it  has  not.  Again,  It  is  argued  that 
because  the  respondent,  under  his  election 
in  1886,  filed  his  oath  of  office  and  bond 
In  January,  1887,— that  la,  because  he 
qualified  one  year  sooner  than  was  neces- 
sary.— he  Is  to  be  taken  to  have  relin- 
quished, or  resigned  as  to,  tbe  fourth 
year  of  hta  then  term,  so  that  the  term 
for  which  be  had  been  elected  commenced 
in  January,  1887.  Withont  considering 
whether  he  could,  by  any  act  he  alone 
did,  make  tbe  term  for  which  he  had  been 
elected  commence  In  1887  Instead  of  1888, 
we  will  say  there  Is  nothing  to  suggest 
such  an  intention  by  him.  The  only  ref- 
erence In  the  qualifying  paper  to  a  term 
la  in  the  bond  to  the  term  commencing  in 
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JannaiT,  1888.    Order  to  abow  canae  dto- 
cbarged. 

Mitchell,  J.,  took  no  part  in  the  d»- 
clalon. 


Brown  t.  Balfodb  et  a/. 
(Su^prem$  Cowrt  of  ItinMetota.  April  8, 1881.) 

CO-OPIS^TITB  IXSmULKOB-i-LUBIUTT  TO  OaBXIBB- 
KBilT— KZBMFTIONS  rSOH  BjUOTITIOX. 

1.  No  part  of  the  fund  set  apart  or  appro- 
iviated  in  aooordaneo  with  the  rulea,  rerulauoDo, 
and  by-laws  of  either  of  the  aooieties  or  assocla- 
tiona  ennmerated  in  Qen.  St  1878,  c.  81,  {  868,  or 
by  any  society  or  association  similar  thereto, 
(section  888,)  to  be  paid  nrer  to  the  family  of  a 
dttceased  member,  (mileas  the  amonnt  exceeds  the 
sum  of  96,000,)  oaa  be  seised  or  appropriated  by 
legal  piooeas  to  satisfy  a  debt  doe  from  a  mem* 
ber  01  the  family,  or  from  the  society  «r  wganl- 
satlon  itsell 

3.  The  Bankers'  Life  Association,  a  oorpora- 
tlon  organized  under  the  laws  of  this  state  for  the 
pnrpose  of  life  insurance  upon  the  co-operative  or 
assessment  plan,  is  an  association  of  the  same 
character  as  thoae  mentioned  in  said  section  868, 
and  its  funds  are  exempt  from  eonontion  to  the 
same  extent. 
(Syttainu  Im  tfta  Court.) 

Appeal  from  district  eonrt,  Hennepin 
county;  Hookrr,  Judge. 

Fred..  B.  La.throp,  (or  appellant.  JobB 
D.  O'Brien,  for  respondent  Alice  Balfour. 
WHiver,  Ricbardaon  <&  Lh  nreiice,  for  k^x- 
oisbee. 

COL.LIN8,  J.  The  plaintiff,  (appellant,) 
haWng  prerioualy  obtained  a  Judgment 
against  dtfendant,  garnished  the  Bank- 
ers' Lite  Association,  a  corporation  or- 
ganized in  the  year  1880  in  the  manner  pre- 
scribed and  under  the  proyisions  of  title  8, 
c.  84,  Gen.  St.  1878,  which  title  relates  to 
corpiorations  other  than  those  tor  pecun- 
iary profit.  The  general  plan,  aa  shown 
by  the  articles  of  incorporatiion,  was  to 
unite  and  associate  in  membership  mnle 
persons  possessing  certcdn  specified  <iuali- 
flcations.  (or  the  purpose  ot  obtaining  em- 
ployment while  living,  and  at  their  de- 
cease (or  securing  and  rendering  pecuniary 
assistance  in  a  stated  amount  to  their 
(amllies,  by  means  of  assessments  upon 
the  survivors,  the  amonnt  being  paid  over 
in  each  case, — when  collected,— to  the  per- 
son dealgnated  to  receive  the  aame  fur  the 
tamlly  by  the  deceased  member  when  mak- 
ing application  (or  membership  or  there- 
alter.  The  association  had  no  capital 
stock,  ita  entire  aaseta  being  derived  irom 
its  members.  When  Joining,  each  paid 
Into  its  treasury  a  snm  equal  in  amount 
to  his  age,  styled  a  "guaranty  deposit," 
and  another  sum  equal  in  amount  to2  per 
cent,  ol  the  guaranty  deposit,  In  full  (or 
the  first  casual  assessment  against  him, 
both  o(  these  sums  being  set  apart  as  a 
beneficiary  fund  to  be  paid  over  to  the 
famlllea  of  deceaaed  members.  The  appli- 
cant also  paid  a  membership  (ee  and  his 
pro  rata  proportion  o{  the  annual  expense 
assessment  for  the  unexpired  portion  o( 
the  current  fiscal  year.  Thereafter  the 
member  was  assessed,  periodically,  (or 
operating  expenses,  and,  casually,  (or 
such  suma  aa  became  necessary  for  the 


payment  of  deistb  elaima,  the  caaoal  em- 
aessment  being  2  per  cent,  ol  the  guaranty 
depoait  (or  each  death  claim.  The  gar- 
nishee was  beyond  doubt  an  insurance  so- 
ciety or  aasociation  doing  buslneaa  on  the 
co-operative  or  aaaeaament  plan,  incorpo- 
rated for  the  aole  purpose  of  mutual  pro- 
tection, and  (or  the  payment  of  atipulated 
sums  of  money  to  the  (amiliea  ol  deceaaed 
membenu  It  was  therefore  expressly  ex- 
empted, by  section  368,  c.  34,  supra,  from  tbe 
provisions  of  the  general  lifeinanraneelawa 
o(  the  atate;  and  by  aobaeqoent  leglela- 
tlon  It  bad  been  made  aubject  to  certain 
rules  laid  down  (or  the  regulation  and 
government  o(  all  corporations,  aaaocia- 
tiona,  and  societies  o(  its  character.  Sec- 
tions 6.  «,  t>.  184.  Gen.  Laws  1886.  Matbew 
A.  Balfour  became  a  member  of  this  aaao- 
ciatlon  on  March  7, 1887, and  died  January 
7, 1890,  leaving  aa  members  o(  his  family  a 
willow,  the  ddendant,  and  four  mlnorchil- 
dren.  In  the  certificate  o{  membership— In 
tbe  ordinary  form— iaaued  to  bim  wben 
Joining,  tbe  aasociation  agmed  and  cove- 
nanted, subject  to  certain  provisos,  of  no 
consequence  in  these  proceedings,  to  pay 
to  bis  (a rally,  and  on  the  receipt  o(  tbe  rep- 
reeentaitive  thereof  named  in  bis  applica- 
tion, the  sum  ot  92,000  within  60  days  after 
due  proot  of  his  decease.  Due  proof  of  his 
death  waa  made,  but  for  reaaons  going  to 
the  merits,  and  not  with  respect  to  this 
defendant's  right  to  act  as  plaintiff,  and 
as  the  duly  deslgpiated  representative  ot 
the  deceaaed  member'a  famUy,  tbe  associa- 
tion refused  to  pay.  Legal  prticeedlngs 
were  had  for  a  recovery  upon  tbe  certifi- 
cate, the  widow  bdng  plalntUI,  which  re- 
sulted in  a  verdict  in  her  (avor  on  June  20, 
1890,  (or  the  sum  of  f  2,086.  The  garnishee 
summons  was  served  on  tbe  aasociation 
the  (ollowing  day.  It  would  be  a  waate 
of  time  (or  us  to  discuss  or  determine  in 
this  proceeding  Just  what  right  or  interest 
this  defendant  has  in  the  amount  to  be 
paid  over  wben  Judgment  la  entered  upon 
that  verdict,  whether  she  holds  the  whole 
In  ber  own  right  or  simply  in  trust,  or 
whether  she  has  an  absolute  title  to  one- 
fifth,  as  a  member  oi  a  family  consisting 
of  five  persons.  Btae  recovered  upon  tbe 
certificate  solely,  claiming  no  rights  except 
such  as  were  found  therein ;  and  in  this 
proceeding,  at  least,  the  terms  of  the  cer^ 
tificate  must  govern  the  plain tlB. 

Whatever  tbe  widow's  Interest  in  the 
fund,  whether  great  or  small,  the  amount 
thereof  is  beyond  the  reash  o(  her  credit- 
ors, so  long  as  it  remains  unpaid.  Sec- 
tion 869  o(  said  chapter  34,  (the  aame  being 
section  2  of  chapter  1'28,  Gen.  Laws  1877,) 
reads  as  (ollows:  "When  any  benevolent 
association  or  society  similar  to  those 
enumerated  in  section  one  o(  this  act 
[section  368]  set  apart  or  appropriated  a 
beneficiary  (und  to  be  paid  over  to  the 
lamllies  of  deceased,  or  to  any  member  o( 
said  families,  any  such  (und,  not  exceed- 
ing the  sum  o(  five  tbuusand  dollars,  so 
provided  and  set  apart  according  to  tbe 
rules,  regulations,  or  by-laws  o(  said 
association  or  society  to  the  family  of 
any  deceased  member,  or  to  any  member 
ot  said  family,  shall  be  exempt  from  exe- 
cution, aud  shall  under  no  ciicumatancea 
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be  liable  to  be  selied,  taken,  or  appropri- 
ated by  any  legal  or  equitable  proceaa  to 
pay  any  debt  of  Bach  deceased  member.  * 
The  rale  of  constraction  laid  down  by 
tblB  court,  (McNamara  v.  Railway  Co., 
12  Minn.  888.  Oil.  289;  King  v.  Kelly,  25 
Minn.  524,)  that  a  statute  must  be  con- 
Btrned  bo  that,  if  it  can  be  prevented,  no 
clanse,  section,  or  word  Bhall  be  void,  Roper- 
flaouB,  or  without  signlflcanca,  la  quoted 
by  appellant's  counHel,  and  we  readily 
agree  with  blm  that  this  rule  must  be  re- 
garded when  construing  section  869.  Force 
and  effect  should  be  givea  to  each  part, 
and  the  l^siatlve  Intent  discDTered,  if 
poBBlble.  This  particular  portion  of  the 
section  has  not  been  made  quite  as  plain, 
perhaps,  as  It  has  in  later  legislation  up- 
on this  class  of  associations,  (section  17,  e. 
184,  BUpra;)  but  tbe  difterenee  in  the  lan- 
guage, if  there  be  any,  la  scaredy  percep- 
tible. If,  as  claimed  by  appellant,  these 
claases  In  reference  to  an  exemption  of  the 
fund,  (one  prohibiting  Its  selaura  upon  ex- 
ecution, the  other  Its  appropriation  inpay- 
ment of  tbe  debts  of  the  deceased.)  rdate 
to  the  same  subjeot-matter,— tbe  indebt- 
edness of  the  member,  and  to  no  other  in- 
debtedneea,— the  clause  or  provision  In 
reference  to  an  execatlon  is  surplusage, for 
the  succeeding  clause  covers  tbe  whole 
ground;  it  absolutely  and  without  tbe 
slightest  opportunity  for  misapprehension 
forbids  tbe  application  of  any  part  of  the 
fund  in  payment  of  tbe  decedent's  Habfl- 
ittes.  From  tbe  language  nsed  in  the 
statute  nnder  consideration  It  is  not  only 
evident  that  the  law-makers  took  special 
care  to  protect  the  fund  created  and  set 
apart  In  these  associations  and  societies 
from  demands  which  might  be  asserted 
by  creditors  of  deceased  members,  but 
that  they  Intended  to  and  did  go  further 
in  the  matter  of- protection  and  exemption. 
Having  In  mind  the  worthy  and  benevo- 
lent design  made  so  prominent  in  organi- 
sations of  this  character,  realising  that 
the  fnnd  accnmulated  by  assessment  npon 
the  living  was  for  tbe  relief  and  assistance 
of  the  families  of  deceased  members,  not 
for  the  benefit  of  creditors,  and  appre- 
ciating, undonbtedly,  the  unwisdom  of 
prohibiting  the  pse  of  the  money  in  pay- 
mont  of  debts  contracted  by  members,  and, 
at  the  same  time,  allowing  It  to  be  seised 
by  the  creditor  of  a  beneficlaryin  payment 
of  his  debt,  or  otherwise  allowing  it  to  be 
diverted  from  coming  Into  tbe  hands  of 
those  for  whom  it  was  designed  and  cre- 
ated, tbe  legislators  expressly  enacted  that 
It  should  be  exempt  from  execution.  In  ad- 
dition to  providing  thatnopart  should  go 
to  theeredltorsof  tbe  member.  Tbeob}ect 
which  Menw  to  have  been  kept  In  view 
and  to  have  been  aocompltshed  by  the 
nse  of  ^ordfl  which  prevent  the  Inteivosl- 
tlon  of  legal  process  whereby  the  money 
may  be  tqrned  aside  from  a  benevolent 
channel  and  placed  in  the  bands  of  a  cred- 
itor of  a  member,  or  of  one  of  his  family. 
—a  beneflclar.Vr— or  even  of  a  creditor  of 
the  association,  was  the  relief  and  assist- 
ance, when  most  needed,  of  those  lor 
whom  tbe  fund  was  designed  and  created, 
the  complete  immunity  of  the  fund  Itself 
from  the  process  of  the  courts.  Obviously 
the  smoant  due  npon  tbe  decease  of  a 


member  has  been  placed  beyond  selaure  for 
the  debt  of  a  member,  or  a  beneficiary,  or 
of  the  association  Itself.  Language, 
found  In  an  act  creating  a  similar  associa- 
tion in  the  state  of  Kentucky,  almost 
precisely  that  ol  section  369,  has  nniently 
been  constrned  by  tbe  supreme  court  of 
that  state.  It  was  held  that  the  fund 
was  exempt  whether  garnished  for  the 
debt  of  a  member  or  for  an.  Indebtedness 
doe  from  one  of  his  family.  Schlllinger  v. 
Boes.  86  Ky.  857,  8  S.  W.  Uep.  427.  Unless 
theconstmetion  wehavedetermlned  upon, 
or  that,  at  least,  adopted  by  the  court 
just  mentioned,  can  be  given  to  the  words 
under  consideration,  they  are  wholly  su- 
perfluous, and  without  meaning,  at  all 
times.  In  fact,  without  so  construing 
them,  the  entire  section  would  be  value- 
less as  a  rule,  because  Inapplicable  to 
nearly  all  co-operative  or  assessment  life 
Insurance  organisations.  Almost  with- 
out exception  these  associations  provide 
In  their  articles  of  incorporation  and  in 
tholr  membership  certificates,  as  did  this 

famiehee.  that  the  fund  shall  be  paid  to 
is  family  upon  the  decease  of  a  member. 
At  no  time  has  be  an  interest  which  may 
subject  the  money  to  the  payment  of  bis 
debts.  On  the  other  hand,  constroing  the 
section  as  we  have  indicated  gives  It  sig- 
nificance and  effect  as  to  each  of  these  so- 
cieties and  associations;  their  plans  are 
promoted,  and  objects  encouraged;  and 
they  are  the  better  enabled  to  accomplish 
their  benevolent  and  charitable  purposes. 
In  addition  to  this,  such  construction  Is 
In  harmony  with  all  legislative  action  up- 
on the  subject  of  co-operative  and  assess- 
ment associations,  as  well  as  with  the  uni- 
versal rule  of  construction  that,  when  ap- 
plied to  such  organisations,  a  liberal  con- 
struction is  required  of  their  articles,  and 
of  tbe  statutes  in  favor  of  the  objects  of 
their  bonnty,  and  to  prevent  the  applica 
tlon  of  their  funds  to  the  benefit  of  those 
who  are  strangers.  The  purposes  and 
Objects  to  be  attained  by  such  organisa- 
tion should  not  be  defeated  by  a  strict  con- 
struction of  their  articles  of  association 
or  of  the  statutes.  Jewell  v.Orand  Lodge, 
41  Bflnn.  405,  48  N.  W.  Rep.  88;  Suiireme 
Council  V.  Perry,14flMass.580,5  N.  E.  Rep. 
684;  Ballon  v.  Qlle,  SO  Wis.  614,  7  N.  W. 
Rep.  561.  Order  discharging  garnishee 
affirmed. 

Mitchell,  J.,  being  absent  at  the  time, 
took  no  part  In  tbe  making  or  filing  of 
this  decision. 


Sli.nokrla.nd  v.  Blinobrland. 

(Supreme  Court  cf  Minnesota.    April  21, 1891.) 

Spaomo  PmoRVAitaB— AaaasMBirr  to  Ooiivbt 
LAUD— Pakt  PsBToaiCAiroa— Bvidsros  ov  Ds- 

CaASaD  WlTMJSBB. 

>  1.  la  an  action  to  oompel  the  speolflc  porform- 
•noe  of  an  agreement  to  convey  real  eotate,  a  com- 

fiL^nt  alleging  suota  an  agreement,  without  stat- 
ng  wliether  It  was  written  or  oral,  and  alleging 
also  such  a  part  performance  as  would  take  an  oral 
agreement  out  of  the  statute  of  frauds,  is  suffi- 
cient to  juadfy  tbe  relief  sought,  upon  proof  of  a 
partly  performed  oral  agreement,  tins  la  not  a 
variance  from  the  pleading. 
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3.  A  wltnMs  in  a  f  omier  trial  having  died,  his  - 
testimony,  aa  previously  given,  may  be  proved 
In  a  subsequent  trial  of  the  same  action  by  a  case 
settled,  allowed,  and  certified  ia  prescribed  by 
statute,  as  oontalning  all  the  evldenoe  produced 
at  such  former  trial. 

8.  Evidence  of  collateral  facts  only  remotely 
bearlngon  the  issue  is  to  be  received  withcaa- 
tion.  The  question  at  issue  being  whether,  in 
consideration  of  the  dismissal  of  several  pending 
actions,  prosecuted  by  the  plalntm  against  the  de- 
fendant, the  latter  had  made  an  express  agree- 
ment to  convey  certain  land  to  the  lormer,  held, 
that  the  court  was  justified  in  refusing  to  receive 
proof  going  to  the  merits  of  saoh  several  actions, 
and  bearing  upon  the  probability  that  the  plain- 
tiff would  or  would  not  have  recovered  tberein. 

4.  Evidence  held  sufficient  to  justify  the  find- 
ing of  the  court  as  to  the  fact  of  an  agreement  to 
convey  specific  land  in  conaideratlon  of  the  dis- 
missal by  the  proposed  grantee  of  certain  ]>ending 
actions. 

5.  Etaob  an  agreMnent  i»  not  wi  agraementfto 
agifl^ 

OvllabuB  bv  the  Court.) 

Appeal  from  district  court,  Do6g9  coan- 
ty ;  Hkterancb,  Judge. 

Cbas.  C.  WniaoB,  ( Wilson  *  Bowers,  of 
counsel,)  tor  appellant.  Bart  W.  Eaton, 
Frank  B.  Kellogg,  and  Oeo.  B.  Edgerton, 
for  respondent. 

DicKiNtON,  J.  This  is  a  second  appeal  In 
this  action,  wbicli  is  prosecuted  to  compel 
tbe  Bpeciflc  performance  of  an  alleged 
agreement  to  convey  real  estate.  The  re- 
port of  the  case  on  the  former  appeal, 
fonnd  in  89  Minn.  1»7,  39  N.  W.  Rep.  146, 
discloses  tbe  nature  of  tbe  alleged  agree- 
ment, tbe  relation  of  tbe  parties,  and  tbe 
circumstances,  so  nearly  in  accordance 
with  tbe  case  as  It  is  now  presented  that 
'ne  do  not  deem  it  necessary  to  malie  a 
general  restatement  of  the  facts  as  sbown 
by  the  evidence,  and  aa  found  by  the 
court,  at  the  second  trial.  The  court 
fouud  tbe  fact  of  the  agreement  subetan- 
tially  as  set  forth  in  our  opinion  al>OTe 
cited,  and  ordered  It  to  be  speciflcaily 
performed.  This  appeal  is  by  the  defend- 
ant from  an  order  rtf using  a  new  trial. 

1.  The  appellant  should  not  prevail  on 
the  point  that  tbe  court  should  have 
granted  bis  motion  for  judgment  when 
the  plaintiff  rested  bis  case,  on  tbe  ground 
that  no  written  contract  had  been  shown. 
It  may  be  conceded,  without  now  so  de- 
ciding, that  a  complaint  in  such  an  ac- 
tion, alleging  an  agreement  or  contrast 
to  convey  real  estate,  without  also  stat- 
ing facts  In  the  natureof  part  performance 
such  as  would  take  tbe  agreement,  tf  It 
were  made  orally,  out  of  tbe  operation  of 
the  statute  of  frauds,  would  be  InsufH- 
cient  to  allow  proof  of  such  part  perform- 
ance, and  that  in  such  a  case  the  plain  titt 
could  recover  only  by  showing  a  con- 
tract legally  valid  when  made.  But  this 
complaint  set  forth  specifically  sucli  a 
performance  of  tbe  alleged  agreement  as 
would  Justify  the  enforcement  of  speclflc 
performance  of  It,  (see  former  <teclslon 
above  cited,)  though  It  were  made  orally, 
as  in  fact  it  was.  The  complaint  would 
have  been  good,  and  proof  of  part  per- 
formance would  have  sustained  a  recov- 
ery. If  It  had  spfciflcally  stated  thnt  tbe 
agreement  sought  to  be  enforced  was 
made  orally.  It  is  none  tbe  less  good, 
and  tbe  proof  of  part  performance  of  no 


leas  effect,  from  the  fact  tb«t  tbe  com- 
plaint does  not  state  whether  tbe  agree- 
ment was  oral  or  in  writing.  The  proof 
made  by  the  plaintiff  of  an  oral  agree- 
ment and  of  partial  performance  was 
within  the  allegations  of  the  complaint. 
There  was  no  material  variance.  The  de- 
fendant was  not  entitled  to  indgment 
nierel,v  because  tbe  evidance  failed  to  es- 
tablish all  of  the  facts  alleged.  It  was 
enough  that  such  facts  were  sbown,  with- 
in the  allegattons  of  the  complaint,  as  to 
Justify  tbe  relief  sought. 

2.  On  the  former  trial  one  Peter  Man- 
tor  testified  as  a  witness.  After  that 
trial  a  coss  was  made  and  settled  and  cer- 
tified by  tbe  Judge  who  tried  the  case  to 
contain  ail  the  evidenoe  given  on  that 
tilal.  This  waa  filed  In  the  clerk's  uflBce 
aa  the  "  case, "  pr.  as  we  may  say,  as  tbe 
record  of  the  case,  presented  at  that  trial. 
At  the  trial  wbleb  we  are  now  reviewing, 
it  having  been  shown  that  Mantor  bad 
died,  the  plcUntiff  offered  in  evidence  tlie 
testimony  of  Mantor  a*  set  forth  in  the 
case  Ok  flto,  and  it  was  i«ad  aa  evidence. 
It  was  material  to  the  issue.  The  admia- 
slon  of  this  erideqce  is  assigned  aa  error, 
not  upon  the  ground  that  what  the  wit- 
ness bad  testified  to  on  the  former  trial 
might  not  be  proved  as  evidence  in  this 
trial,  but  on  tbe  grunnd  that  the  "case" 
was  not  competent  proof  of  the  fact 
sought  to  be  shown.  We  thlalc  that  the 
case  was  competent  iHraof.  priata  Ouste,  of 
the  testimony  of  tlie  witneoa.  It  was  a 
record  in  tbe  court  of  that  testtmony, 
made  in  a  manner  prescribed  by  statute, 
and  allowed  and  authenticated  by  the 
court,  in  aecordanee  with  the  statute,  aa 
containing  all  the  evidence  produced  at 
tbe  trial.  It  was  thos  anade  for  the  veiy 
purpose  of  showing  tlM  evidence  which 
had  been  presented  on  the  trial.  It  was  a 
record  in  this  very  action  tietweea  these 
parties.  We  are  to  presume  that  both 
parties  participated  in  tbe  preparatioa 
and  settlement  of  the  caae,  for  the  statnte 
contemplatea  and  provides  for  this.  It  is 
to  be  consiidemd.  too,  that  where  tbe  evi- 
dence bas  b<>en  talcen  by aatenographic 
reporter,  as  appears  to  have  been  don«  in 
this  case,— such  reportersactiag  vnder  the 
sanction  of  an  oath,  and  bdng  required 
to  take  down  in  full  the  qaeatkmfi  pat  to 
witnesses  and  the  answers  given  by  them, 
—the  means  are  afforded  to  the  parties 
and  to  the  court  to  present  in  a  case  tbe 
testimony  of  witnesses  more  completely 
and  accurately  than  it  conld  ocdioarily  be 
done  by  the  mere  recollection  of  those 
who  may  have  heard  the  testimony.  We 
think  there  is  no  good  reason  why  a  rec- 
ord uf  all  the  testimony  mad«,  allowed 
and  authenticated  In  aceordanoe  with  the 
statute,  should  n<»t  be  accepted  aa  prita» 
/bc/e  evidence  of  the  testimony  of  a  wit- 
ness on  a  former  trial,  who  has  since  died. 
Wilson  V.  Noonan,  S6  Wis.  821:  Baylor  v 
Bmlthers,  1  T.  B.  Mon.  6;  Cantrril  v.  Hew- 
lett, 2  Bush,  311 ;  and  see  Brown  v  Eaton, 
31  Minn.  409. 

3.  Ttaecourt  refused  to  receive  testimony 
offered  by  the  defendant  to  showthe  value 
of  the  claims  of  tbe  plaintiff  against  the 
defendant,  and  involved  in  the  several  ac- 
tions, the  settlement  or  dismissal  of  wbleh 
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tB  relied  apoo  am  the  consideration  for  tke 
alleg^  agreement  to  convey  the  laud  In 
qaeetioD.  The  nature  of  those  actions, 
and  ol  the  matters  In  Issoe  therein,  ap- 
peared from  the  admissions  in  the  plead- 
ing^ in  this  action.  The  evidence  offered 
was  directed  to  the  merits  of  those  several 
actions.  It  the  defendant  had  a  right  to 
introduce  such  evidence  to  show  that  the 
plaiutin  had  no  right  to  recover  in  the 
several  actions  referred  to,  and  hence  that 
he  probably  would  not  have  recovered, 
the  plaintiff,  on  the  other  band,  would 
have  been  equally  entitled  to  present  evi- 
dence to  sastain  bia  ritcht  of  recovery  In 
such  actions;  and  the  result  would  be  that, 
in  the  trial  of  this  action  to  enforce  the 
apeclBc  performance  ol  an  alleged  express 
agreementto  eonve;  land,  the  ooort  would 
be  called  npon  to  n^  and  determine  tbe 
taaaeainftve  other  actions  wholly  collat- 
eral to  this,  la  order  tbat  tbo  probability 
of  tbe  defendant  having  made  tbe  expreaa 
agreement  allrged  might  be  tbe  better  con- 
sidered. We  think  tbat  the  conrt  did  not 
err  in  refoslog  to  allow  such  proof.  Evi- 
dence of  this  collateral  nature,  only  re- 
motely bearing  upon  tbo  issue,  is  always 
to  be  received  with  caution,  because  of  tke 
practical  IneonvenieDoe  and  difficulty  re- 
snltlDg  from  drawing  In  sw^  collateral 
iasaea,  wbicb  the  parties  may  be  supposed 
to  be  nnprepared  to  try.  But  the  peculiar 
clreaowtances  of  this  case  Justified  tbe  re- 
fusal to  enter  into  the  trial  of  the  merits 
of  those  actions.  Taking  tbe  whole  testl- 
timony,  tbat  of  the  defendant  as  well  as  of 
the  plaintiff,  it  Is  very  apparent,  as  was 
said  In  tbe  oirinioa  on  tbe  former  appeal, 
that  the  transaction  under  investigation 
was  not  baaed  on  ordinary,  considera- 
tions of  value.  Tbe  circumstances,  tbe  re- 
lation of  tbe  parties,  the  natareot  the  con- 
troversies, and  tbe  testimony  of  tbe  de- 
fendant himself,  make  it  apparent  that 
considerations  of  tbe  relative  valun  of  this 
land,  and  ol  tbe  causes  of  action  in  tbS 
several  suits  prosmsuted  by  the  son  against 
him,  had  very  little  Influence  npon  his 
conduct  in  this  matter.  If  it  were  con- 
ceded tbat  tbe  son  was  not  likely  In 
those  actions  to  recover  f  1,000,  or  any- 
thing, and  that  this  land  was  worth 
more  than  930,000,  as  tbe  evidence  tends 
to  show  it  was,  It  conid  have  had  very 
little  bearing  on  the  qaesti<M)  whether  tbe 
defendant  would  have  been  likely  to  agree 
to  eonveiy  this  land  to  his  son.  If  be  would 
dismiss  those  actions  and  get  married. 
Be  was  already  advanced  in  years,  and  the 

glalntlR  waa  bis  only  surviving  child,  and 
is  only  belr.  He  bad  long  intended  tbat 
this  land,  with  all  bis  property,  of  wbksta 
this  was  bat  a  small  part,  should  go  to 
tbis  son,  and  with  tbat  in  view  be  bad  for 
years  called  it  bla  son's  farm.  He  was  so 
much  affected  by  the  pending  actions  with 
bis  son  tbat  lie  evidently  contemplated 
dlstnberlting  him,  if  the  litigation  should 
be  carried  to  Judgment.  These  are  some 
of  the  eircamstances  showing  that  the 
conduct  ol  tbe  defendant  in  securing  a  dis- 
missal of  those  actions,  and  the  restora- 
tion of  kindly  relations  with  bis  son,  was 
not  baaed  on  such  considerations  of  rela- 


tlve  values  as  ordinarily  influence  contract- 
ing parties. 

4.  It  iB  urged  that  the  proof  of  the  al- 
leged agreement  was  Insnfflcient;  that  the 
land  to  which  it  referred  was  not  desig- 
nated with  certainty,  and,  if  it  was,  that 
it  did  not  embrace  all  the  land  iu  question. 
It  Is  said,  too,  that  the  agreement  was.  at 
most,  only  an  agreement  for  a  gift.  After 
a  careful  examination  of  the  evidence, 
with  the  principle  In  mind  that  the  proof 
in  such  cases  must  be  clear  and  satisfac- 
tory, we  are  convinced  that  the  findings 
and  conclusion  of  theleamed  dlBtrlctJudge 
should  be  sustained.  A  recital  in  this 
opinion  of  the  evidence  JuRtifying  this  con- 
clusion would  be  of  no  interest  or  benefit, 
either  generally  orto  the  parties.  Itseems 
to  us  that  tbe  only  point  on  which  there 
could  beseriiius  doubt  is  as  to  whether  the 
"Sacramento  Farm,"  which  was  the  sub- 
ject of  the  alleged  agreement,  embraced 
and  was  understood  as  designating  tbe 
1440  acres  of  land  in  controversy.  It  is 
true  that  there  was  a  farm  of  830  acres, 
consisting  of  land  which  had  originally 
been  platted  as  the  town-site  of  Sacra- 
mento, and  which  was  properly  designated 
the  "Sacramento  Farm,"  and  that  the  re- 
mainder of  tbe  1440  acres  lying  around  it, 
with  some  tracts  not  contiguous,  consist- 
ed of  lands  or  farms  which  were  designated 
by  tbe  names  of  the  persons  from  whom 
the  same  bad  been  purchased  by  the  de- 
fendant, and  that  the  whole  bad  never 
been  used  as  one  farm.  But  the  finding  of 
the  court  was  Justified  by  the  evidence, 
going  to  show  that  the  defendant  had  for 
many  years  been  accustomed  to  speak  of  all 
tblB  land  an  the  "Sacramento  Farm,"  and 
had  spoken  of  it  as  including  several  farms ; 
that  tbe  defendant.  In  con  venation  In  ref- 
erence to  this  alleged  agreement,  spoke  of 
tbe  land  as  embracing  1440  acres,  and  as 
being  a  large  farm  where  tbe  plaintiff  and 
bis  wife  would  need  a  good  deal  of  help ; 
that  for  many  years,  as  (the  defendant 
shows  by  his  own  testimony,  all  this  land 
bed  been  spoken  of  by  him  aa  "  Kern's 
Farm,"  (by  which  name  be  designated 
tbis  plaintiff;)  that  he  had  long  intended 
that  it  shoald  all  ultimately  be  bis  prop- 
erty, and  wanted  him,  as  the  only  maJe 
representative  of  the  family,  to  retain  it 
in  the  family  name;  tbat  directly  after  the 
alleged  agreement  the  defendant  invited 
tbe  plaintiff  and  tbe  young  lady  wbcwn 
be  was  to  marry,  with  some  of  her 
kindred,  to  go  to  the  farm  and-  select  a 
bouse  for  tbemselvee,  which  be  proposed 
to  Improve  for  their  occupancy;  that  in 
making  such  selection,  in  company  with 
tbe  defendant,  examination  waa  made, 
not  only  of  a  house  on  the  Sacramento 
town-site  tract,  but  of  one  on  tbe  Orcutt 
quarter  section,  north  of  the  town-site, 
which  latter  house  was  one  of  those  from 
wbkb  thedefendant  expected  tbe  selection 
to  be  made.  The  agreement  as  foond  by 
the  court  was  not  a  mere  agreement  for  a 
gift.  It  involved  a  consideration  which 
gave  to  It  the  character  of  a  contract. 
The  order  refusing  a  new  trial  is  affirmed. 

Vjuidkbbukoh,  J.,  did  not  sit. 
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Lewtb  et'al.  v.Weixth.i 
(Supreme  Court  of  Minneeota.    April  21,  1891.) 

ADMUnSTRATOB— WAITBB  OF  RIGHTS  AS  PUDOBa 
— POBOBASUiO  DBOBDBNT'B  FlIOPBBTr  —  LjLCHBS 
— lilMITATIONB. 

1.  The  defendaat  was  administrator  of  the 
estate  of  an  intestate.  He  held  a  note  and  mort- 
gage, -which  had  belonged  to  the  Intestate,  and 
which  the  latter  had  pledged  to  the  defendant 
M  collateral  security  for  a  debt  owing  to  him.  As 
administrator  be  treated  the  note  and  mortgage 
■■  belonging  to  the  estate,  without  asserting  his 
right  to  hold  the  same  for  his  personal  benefit, 
and  proceeded  to  foreclose  the  mortgage  (by  ad- 
Tertlsement)  in  behalf  of  the  estate,  field,  that 
he  eflectoally  waived  his  personal  rights  as  a 
pledgee. 

8.  After  an  allowance  by  the  probate  oonrt  of 
a  oUlm  against  an  estatej  the  validity  of  the 
claim  is  not  to  be  qneetioned  collaterally. 

8.  An  administrator  holding  a  note  and  mort- 
gage as  assets  of  the  estate  is  not  permitted,  at  a 
sale  under  a  foreclosure  Instituted  by  him,  to 
purchase  the  mortgaged  premises  in  his  own  be- 
half, and  to  hold  for  his  own  benefit  a  title  thoa 
acquired  as  against  the  claim  of  the  eevtuto  gvs 
trustent,  seasonably  asserted,  that  the  purchase 
shonld  be  treated  as  being  for  their  benefit.  The 
general  rule  disqualifying  ouestaoding  in  a  flda- 
oiary  relation  to  thus  purchase  at  a  sale  insti- 
tuted or  controlled  by  himself  is  applicable  In 
such  case,  even  though  as  a  purchaser  he  pays 
the  fall  amount  of  the  mortgage  debt 

4.  The  neglect  of  oestula  que  tnutent  for 
many  years  to  sue  to  tbns  charge  a  truatee  held 
not  to  oonstltnte  laches,  the  trustee  having  con- 
cealed the  fact  that  lie  was  the  real  purchaser  by 
bidding  off  ttte  property  in  the  name  of  another 
person,  who  afterwards  conveyed  to  him,  and 
the  cestui*  tpie  truetent  having  no  notice  that  the 
administrator  was  the  real  purchuser. 

6.  Held,  also,  that  the  statutory  limitation  of 
•Is  years  only  conmieneed  to  mn  ftom  tba  dis- 
covery of  the  factwhiob  tba  law  treats  aa  a 
fraud. 
{ayUainu  btf  Vim  Court.) 

Appeal  from  district  court,  Ramsey 
county ;  Otis,  .rudge. 

Warner,  Rlebardaon  Jt  LawrBace.tor  ap- 
pellant. Fra,aela  Q.  Burke,  for  respond- 
ents. 

DioKiNBON,  J.  This  te  an  appeal  by  the 
defendant  from  a  judgment.  The  plain- 
tiflb  are  tbe  heirs  at  law  of  one  Bond. 
The  defendant,  as  administrator  of  tala  es- 
tate, foreclosed  a  mortgage,  and  throngh 
that  foreclosare,  he  being  the  real  pur- 
chaser at  the  foreclosure  sale,  acquired  the 
title  to  the  mortgaged  property.  By  the 
judgment  in  this  action,  from  which  the 
defendant  has  appealed,  it  was  declared 
that  the  defendant  held  the  title  thus  ac- 
quired in  trust  for  tbe  benefit  of  the  plain- 
tiffs. The  facts,  as  established  by  the  find- 
Ings  of  tbecourt,  must  be  nomewhat  more 
fufiy  stated.  Bond  daring  bin  life-time 
became  Indebted  to  the  d^endaat  to  tbe 
amonnt  of  f 2,000;  and  In  the  spring  of 
1864,  as  security  lor  such  indebtedness,  he 
delivered  to  the  defendant,  without  mak- 
ing any  formal  written  assignment,  the 
promisBory  note  of  one  Brown,  made  In 
favor  of  Bond  In  January,  1859.  for  the 
snm  of  f  1,000,  payable  one  year  afterdate, 
and  a  mortgage  upon  the  land  In  contro- 
versy, executed  by  Brown  to  Bond,  to  se- 
cure the  payment  of  the  note.  Bond  died 
Intestate  In  the  state  of  Ohio  In  1866.  In 
February,  1872,  tbe  defendant  wasappolnt- 
•d  administrator  of  the  estate  by  the  pro- 
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bate  court  of  Ramsey  county,  on  petition 
therefor  representing  that  tbe  defendant 
was  a  creditor  of  the  estate.  As  such  ad- 
ministrator be  proceeded  to  foreclose  the 
mortgage  by  advertisement  ander  a  pow- 
er of  sale  contained  In  the  mortgage,  thus 
treating  It  as  belonging  to  tbe  estate, 
and  thereby  waiving  his  equitable  claim 
upon  tbenote and  mortgage.  Theforeclos- 
ure  sale  was  mode  In  May,  1872,  the  defend- 
ant purchasing  the  property,  and  taking 
tbe  sheriff's  certificate  of  sale,  describing 
tbe  purchaser  as'Thoe.  Welch,  administra- 
tor of  estate  of  A.  F.Bond,  deceased."  He 
paid  no  money  for  such  sale,  but  assumed 
In  this  manner  to  satisfy  the  debt  to  hlm- 
Relf.  Except  as  to  one  of  tbe  several  lots 
In  controversy  this  foreclosure  was  defect- 
Ire  In  that  the  land  jvas  erroaeously  de- 
scribed in  the  pnblislTed  notice  and  In  the 
sherilTs  certiScate.  In  view  of  the  subse- 
quent proceedings  ttils  first  foreclosure  Is 
not  of  very  great  Importance.  In  Decem- 
ber, 1872,  at  tbe  time  fixed  by  the  probate 
court  for  receiving  proofs  of  the  claims  of 
creditors  against  tbe  estate,  the  defendant 
made  proof  of  the  before-mentioned  in- 
debtedness of  f2,000,  and  tbe  same  was  al- 
lowed by  tbe  court  as  a  valid  claim  of  the 
def^dant  against  the  estate.  No  other 
debt  against  tbe  estate  was  proved.  In 
August,  1873,  the  defendant  discovered  tbe 
defect  In  the  foreclosure,  and  he  then  pro- 
ceeded again,  as  administrator,  to  refoi-e- 
close  tbe  mortgage  by  advertisement,  tbe 
sale  being  made  in  September.  1878.  The 
defendant  bid  in  the  property  tor  tbe  ag- 
gregate sum  of  f  2,6S4  In  tbe  name  of  one 
K<dly  as  purchaser,  but  Intending  the  pur- 
chase to  be  for  his  own  personal  benefit, 
Kelly's  name  being  need  with  a  view  of 
carrying  such  Intention  Into  effect.  The 
sheriff's  certificate  of  sale  ran  to  Kelly .  No 
money  was  paid  on  such  sale,  but  the  de- 
fendant charged  himself,  in  his  final  ac- 
count as  administrator,  with  tbe  amount 
for  which  the  property  was  bid  off,  f  2,634, 
as  so  much  money  received  by  him  on  the 
sale,  and  credited  himself  with  tbeexpennes 
of  the  foreclosure  and  of  administration, 
9288.78.  No  redemption  was  ever  made. 
The  premises  were  then  of  thevalae  of  $4,- 
000.  The  amount  so  bid  was  In  excess  of 
the  amount  really  due  on  tbe  mortgag«>, 
htft  did  not  exceed  the  amonnt  claimed  to 
be  due.  In  December,  1878,  tbe  defeadant. 
as  administrator,  filed  In  theprobatecourt 
an  inventory  of  the  property  of  tbeeetate, 
made  by  him  nnderdateof  August,  1872. 
This  Inventory  of  property  consisted  onl.v 
of  the  note  and  mortgage  before  referred 
to,  which  was  there  set  down  as  belong- 
ing to  the  estate,  without  reference  to  any 
adverse  claim  of  the  defendant  thereto. 
On  the  same  day  he  filed  his  final  account 
as  administrator,  in  which  be  cbargea 
himself,  as  t>efore  stated,  with  tbe  sum  of 
f  2,634,  as  received  from  Kelly  on  the  fore- 
closure, and  credited  himself  with  9283.78 
as  expenses.  Tberenpon,  and  at  the  time 
fixed  tor  the  examination  and  allowance 
of  the  administrator's  account,  the  court 
marie  and  entered  Its  order  or  Judgment, 
reciting  the  receipt  by  the  administrator 
of  the  sum  of  92,684  on  account  of  tlie  es- 
tate, and  that  he  had  paid  out  9283.78, 
leaving  a  balance  In  bis  bands  of  92.SG0.- 
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22.  and  that  tbe  claim  of  the  defendant,  ' 
amoantlnK  to  $3,l)0«),  was  tbe  only  claim 
allowed  against  tlie  estate.  It  was  then 
ordered  that  the  final  account  be  allowed, 
that  the  sum  remaining  in  the  hands  of 
the  adminstrator— $2,850.22— be  applied  in 
part  payment  of  the  claim  of  the  defend- 
ant, and  that  the  administrator  he  dis- 
charged from  his  trust.  Two  days  tbei-e- 
aftnr,  at  the  request  of  the  defendant,  Kelly 
assigned  to  him  the  sheriff's  certificate  of 
foreclosnre  sale,  and  afterwards  made  a 
formal  deed  of  conveyance  to  him  of  bis 
Interest  In  tbe  premlsee.  Tbe  assignment 
and  conveyance  were  mode  without  con- 
aideration.  and  In  furtherance  of  theinten- 
t]«n  entertained  by  tbe  defendant  at  tbe 
time  of  the  foreclosure  sale.  The  plain- 
tiffs hare  not  resided  In  this  state  since 
1866.  and  they  had  no  actual  notice  or 
knowledge  of  any  of  tbe  above-stated 
proceedings  for  administration  or  for  the 
foreclosure,  nor  of  any  of  the  defendant's 
acts,  until  within  six  months  prior  to  tbe 
commencement  of  this  action.  Upon  this 
state  of  tbefaets  tbe  court  considered  that 
tbedefendantbeldtbelegid  title  in  trust  for 
the  benefit  of  tbe  plaintins,  but  subject  to 
tne  defendant's  claim  for  the  amount  bid 
at  tbe  foreclosure  sale,  and  reported  to  the 
probate  court  as  assets,  ($3,6M,)  with  in- 
terest since  the  sale,  for  the  payment  of 
which  provision  was  made  In  tbe  order 
and  Judgment  of  the  court. 

In  tbe  foregoing  statement  of  tbe  case 
we  have  referred  to  an  Indebtedness  of 
Bond  to  the  defendant.  It  Is  contended 
by  the  respondent  that  there  was  no  legal 
indebtedness,  btscause,  as  it  is  said,  the 
agreement  as  found  by  the  court  was  not 
valid  under  the  statute  of  frauds.  Upon 
this  point  we  will  only  say  that  the  debt 
was  allowed  by  tbe  probate  court  as  a 
just  claim  against  the  estate.  That  adjo- 
dicatlon  determined  that  matter.  State 
T.  Probate  Ck>urt,  25  Minn.  22.  If  in  this 
action  proof  of  fraud  could  avail  to  im- 
peach or  qualify  the  eOect  of  that  adjudi- 
cation It  Is  enough  to  say  that  fraud  Is 
not  found.  The  appellant  malces  the  point 
that  before  the  commencement  of  probate 
proceedings  tbe  right  of  those  who  might 
represent  Bond's  estate  to  redeem  the 
pledged  note  and  mortgage  had  become 
barred  by  delay  and  by  statutory  limita- 
tion, and  tbe  note  and  mortgage  had  be- 
come, in  effect,  the  absolute  property  of 
the  defendant.  To  this  it  is  a  sufflcient  an- 
swer that  in  the  probate  and  foreclosure 
proceedings  the  defendant  treated  the  note 
and  mortgage  as  the  property  of  the  es- 
tate, and  he  is  estopped  from  now  saying 
that  they  belonged  to  him,  and  not  to  the 
estate.  Ue  elected,  as  he  might  do,  to  re- 
linquish whatever  benefit  accrued  to  him 
by  the  pledge  of  the  note  and  mortgage 
aa  collateral  security.  By  that  election, 
and  by  the  proceedings  taken  in  the  pro- 
bate court  inconsistent  with  tbe  assertion 
of  a  proprietary  claim  on  tbe  part  of  tbe 
defendant,  he  Is  concluded. 

The  most  Important  question  in  the  case 
Is  whether,  in  view  of  the  fiduciary  rela- 
tion of  tbe  defendant,  as  administrator 
of  the  estate,  he  was  disqualified  troui  pur- 
chasing at  the  foreclosure  sale  in  his  own 
behalf,  even  though  be  bid  and  paid  the 
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full  amount  of  tbe  mortgage  debt  due  to 
the  estate.  Should  he  he  deemed  to  hold 
tbe  title  so  acquired  in  trust  for  those  to- 
wards whom  he  stood  in  tbe  relation  of  a 
trustee,  if  they  should  seasonably  elect  to 
treat  the  purchase  as  made  for  their  bene- 
fit?  The  plaintiffs  seek  by  this  action  to 
have  sucb  a  trust  declared  and  enforced. 
We  shall  treat  tbe  case  as  though  tbe  pur- 
chase had  been  made,  at  the  second  fore- 
closure sale,  by  the* defendant  In  bis  own 
name,  and  for  bis  own  benefit.  Tbe  plain- 
tiffs rightly  assert  that  this  was  tbe  legal 
effect  of  the  transaction.  The  interven- 
tion of  a  third  person,  Kelly,  as  the  mere- 
ly apparent  purchaser,  by  the  procure- 
ment of  the  defendant,  and  in  bis  personal 
behalf,  did  not  affect  tbe  legal  result.  It 
is  true  that  it  tends  to  show  a  purpose  to 
deceive  all  who  might  be  Interested,  to 
cover  up  and  conceal  the  fact  that  the  pur- 
chase was  really  In  behalf  of  the  defend- 
ant. But  whatever  may  have  been  tbe 
reason  for  this.  It  does  not  affect  the  ques- 
tion now  under  consideration.  Tbe  rights 
asserted  by  the  plaintiffs  rest  apon  the 
fact  that  tbe  defendant,  while  acting  aa 
administrator  in  foreclosing  the  mortgage 
tor  the  estate,  was  the  real  purchaser  at 
that  sale  in  bis  own  behalf.  If  he  might 
thus  lawfully  secure  to  himself  and  bold 
the  benefits  accruing  from  the  purchase,  it 
does  not  affect  tbe  rights  of  the  parties 
that  he  pursued  a  course  calculated  to 
conceal  that  fact.  We  shall  hereafter  refer 
to  this  disguising  of  the  defendant's  interest 
in  the  purchase  in  its  bearing  upon  the 
question  of  the  plalntUt's  laches.  For  tbe 
present  we  assume  that  the  plaintiffs  have 
seasonably  exercised  their  election  to  treat 
the  purchase  by  the  administrator  as  hav- 
ing been  made  forthe  benefit  of  the  estate, 
and  that  the  delay  in  commencing  this  ac- 
tion is  to  be  attributed  to  tbe  Improper 
disguise  which  tbe  defendant  threw  over 
the  transaction,  rather  than  to  any  ac- 
quiescence of  tbe  plaintiffs  in  a  purchase 
by  the  defendant.  Tnere  can  be  no  doubt 
that  tbe  defendant,  as  administrator  of 
tbe  estate,  acting  as  sucb  in  foreclosing 
this  mortgage,  occupied  such  a  fiduciary 
relation  that  the  general  rule  which  dis- 
ables one  who  occupies  such  a  position 
from  purchasing  for  his  own  benefit  at  a 
sale  made  in  the  discharge  of  his  fiduciary 
duty  would  be  applicable,  unless  the  pecul 
larclrcurostances  are  such  that  the  reason 
upon  which  that  rule  is  based  are  not  ap- 
plicable, and  so.  tbe  reason  of  tbe  law 
ceasing,  the  law  itself  ceases  to  be  appli- 
cable. For  instance,  there  would  be  no 
doubt,  if  the  defendant  had  parchaRed  the 
mortgaged  property  for  his  own  benefit, 
for  less  than  the  debt  which  it  secured  to 
the  estate,  tbe  plaintiffs  might  have  snc- 
cesstully  claimed  that  tbe  purchase  should 
be  treated  as  made  for  the  benefit  of  the 
estate,  and  that  the  defendant  held  the 
title  In  trust.  Nor  would  tbe  result  de- 
pend at  all  upon  the  fact  of  actual  fraud 
being  shown.  The  court  would  not  try 
that  question.  This  result  would  follow 
from  the  fact  of  tbe  fiduciary  character  of 
the  defendant,  and  that  the  circumstances 
were  such  that  to  allow  the  trustee  in  the 
discharge  of  his  duty  to  gain  for  himself 
whatever  advantage  might  result  from 
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the  purchase  mlctat  tempt  him  to  act  for 
the  promotion  of  his  own  interestB,  and 
thus  anbordinate,  disregard,  and  prejudice 
the  IntereetB  which  as  a  trustee  be  is 
bound  to  protect  and  subserve.  It  would 
be  enoagh  that  self-interest  might  conflict 
with  his  duty  as  trustee.  The  law  will 
not  allow  the  motive  torself-galn  to  stand 
as  a  temptation  to  misconduct  In  the  dls- 
chargeot  duties  growing  out  of  aflduclary 
relation.  The  legal  pnhciple  Is  well  stated 
in  King  y.  Remington,  36  Minn.  15,  26,  29 
N.  W.  Rep.  852.  There  is  no  doubt  as  to 
the  general  disability  ot  one  occupying 
such  a  relation  to  purchase  and  to  hold 
for  his  own  benefit,  as  against  the  claims 
ot  a  cestui  que  trust,  property  sold  by 
him,  or  under  his  direction  and  control, 
as  trustee.  But  the  defendant  contends 
that  this  rule  is  not  applicable,  in  view  of 
the  considerations  that  the  property  sold 
was  not  the  properly  of  the  estate;  that 
it  was  only  security  for  the  payment  of 
the  debt  evidenced  by  the  note;  that  the 
estate  was  only  entitled  to  have  the  note 
paid  or  collected,  and  the  duty  of  the  ad- 
ministrator went  no  further  than  to  cul- 
iect  or  enforce  payment,  which  he  did  do 
by  himself  purchasing  the  security  at  a 
sale  which  he  was  legally  authorized  to 
make;  that  this  was  the  utmost  which 
the  estate  could  realiie  from  the  fore- 
closure sale,  for,  if  more  had  been  bid,  the 
surplus  would  have  gone  to  Brown,  the 
mortgagor,  and  not  to  this  estate.  And 
it  is  said  that  the  administrator  was  not 
bound  to  speculate  for  the  estate  by  bid- 
ding in  the  property  for  it,  so  that,  if  re- 
demption should  not  t>e  made,  it  might 
acquire  the  title  to  the  mortgaged  prem- 
ises. The  argument  is  plausible,  but  does 
not  make  it  apparent  that  the  reason  on 
which  the  general  rule  is  founded  is  inap- 
plicable to  the  case.  From  these  consider- 
ations It  may  be  said  that  the  probability 
that  the  administrator  may  have  disre- 
garded any  duty  which  he  owed  to  the  es- 
tate, or  that  bis  profit  has  been  secured 
to  the  prejudice  of  the  rights  of  the  estate, 
is  less  than  it  would  be  under  ordinary 
circumstances.  But  unless  it  can  be  con- 
fidently asserted  that  such  a  case  affords 
no  opportunities  or  inducements  for  mis- 
conduct or  neglect  ot  duty  to  the  estate, 
in  order  that  the  individual  interests  of 
the  administrator  may  be  promoted,  If 
there  may  be  a  conflict  between  duty  and 
self-interest,  the  rule  is  applicable.  Bnt  it 
cannot  safely  be  said  that  this  case  pre- 
sented no  Inducement  to  misconduct,  no 
conflict  between  dnty  and  sell-interest. 
We  cannot,  ot  course,  conjecture  nil  the 
circumstances  under  which  the  Interests  of 
the  estate  might  be  prejadiced  if  the  ad- 
ministrator Is  to  be  allowed  to  purchase 
for  bis  own  beneflt,  provided  only  that  he 
pays  the  full  amount  of  the  debt  secured. 
It  will  suffice  to  state  a  snppnsable  case 
of  that  kind.  This  administrator  was  not 
restricted  to  the  foreclosure  of  this  mort- 
gage as  a  means  of  realizing  nn  this  se- 
cured debt  (or  the  licneflt  ot  the  estate. 
He  was  not  obliged  to  do  that,  nor  should 
be  do  It,  If  a  course  obviously  more  advan- 
tageous to  the  estate  were  open  before 
htm.  If  an  opportunity  were  presented 
to  him  to  sell  the  note  and  mortgage  tor 


more  than  the  amount  of  the  note  be 
might  do  so,  and  presumably  tha  t  would 
belor  the  interest  ot  the  estate.  By  fore- 
closure ot  the  mortgage  he  could  only  real 
lie  the  amount  of  the  debt  secured,  unlesi 
by  a  purchase  ot  the  mortgage  property 
and  by  non-redemption  the  land  Itselt 
might  be  secured,  of  a  value  greater  thaa 
the  amount  of  the  debt;  and  to  sustain 
the  contention  ot  the  defendant  that  he 
had  a  right  to  purchase  tor  his  own  bene- 
flt we  must  say  that  his  dnty  as  adminis- 
trator did  not  require,  even  It  it  permitted, 
him  to  bid  oft  the  property  tor  the  estate 
in  order  to  secure  that  contingent  beneflt, 
a  beneflt  contingent  upon  a  neglect  to  r». 
deem,  as  well  as  upon  the  value  of  the 
property  when  the  time  to  redeem  should 
expire.  Now,  suppose  some  stranger  were 
to  come  to  the  administrator  and  offer  to 
purchase  the  note  and  mortgage,  and  to 
pay  the  amonnt  due,  and,  the  administrar 
tor  refusing  to  accept  that,  (having  in 
view  a  possible  beneflt  to  himself  by  por- 
chaslng  at  a  foreclosure  sale,)  the  offer  is 
increased  to  a  sum  greatly  in  excess  of  the 
amount  ot  the  debt.  The  administrator 
knows,  as  we  may  suppose,  that  the  mort- 
gageH  property  Is  ot  a  value  far  exceeding 
the  debt  secured,  and  yet  he  may  have  rea- 
son to  suppose  that  no  reaemption  will  be 
made  from  a  foreclosnre  sale,  and  that  the 
purchaser  will  secure  a  great  advantage 
in  the  acquisition  ot  the  property.  If  he 
is  not  legally  disabled  from  himself  pur- 
chasing and  securing  such  a  benefit,  he  is 
confronted  with  the  temptation  to  reject 
the  advantageous  opportunity  to  sell  the 
note  and  mortgage  at  a  premium  for  the 
beneflt  ot  the  estate,  in  order  that  he  may 
proceed  to  foreclose  the  mortgage,  and 
thus  secure  a  beneflt  to  himself.  The  re- 
sult is  that  the  estate  realises  through  the 
foreclosnre  sale  simply  the  amonnt  of  the 
debt,  and  loses  the  premium  which  was 
ottered.  It  is  not  a  suSicient  answer  to 
such  suggestions  to  say  that  Just  such  a 
case  as  we  have  supposed  is  not  here 
shown,  and  is  not  very  likely  to  arise,  and 
that  it  does  not  appear  in  this  case  that 
there  were  any  peculiar  circumstances 
which  would  naturally  tempt  the  admin- 
istrator to  subordinate  the  Interests  of 
the  estate  to  his  own  as  a  purchaser.  To 
require  such  conditions  to  be  shown  is  op- 
posed to  the  reasons  upon  which  the  rnle 
of  disability  is  founded,  and  would  leave 
unguarded  the  way  to  abuses  which  the 
rule  is  designed  to  prevent.  As  was  said 
in  King  V.  Remington,  "it  is  to  avoid  the 
necessity  of  any  such  Inquiry  that  the  role 
takes  so  general  a  fnrm."  It  would  be 
very  unsafe  to  confine  onr  attention  to 
the  question  whether,  it  there  is  to  be  a 
foreclosure  sale,  the  interests  of  the  estate 
could  be  prejudiced  by  allowing  the  ad- 
ministrator to  purchase  tor  his  own  bene- 
flt. and  without  accountability,  provided 
he  pays  the  full  amonnt  which  could  be 
realised  tor  the  beneflt  of  the  estate  from  a 
foreclosure  sale.  His  fldnclary  duty  was 
not  restricted  to  the  foreclosure  of  the 
mortgage;  and  it  he  might  better  promote 
the  interests  ot  the  estate  by  another 
conrse,  the  opportunity  to  subserve  bis 
own  interests  by  a  foreclosure  should  not 
be  allowed  to  stand  in  his  way,  tempting 
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him  to  a  courne  of  conduct  inconsistent 
with  bis  duty  aa  a  trustee.  Bearing  In 
mind  the  reason  o(  the  rale,  and  tbat  tt  Is 
deslKned  not  merely  to  afford  a  remedy  for 
actual  and  discoverable  fraud,  but  to  re- 
move the  Inducementto  misconduct  wtaich 
might  not  be  discovered,  it  cannot  be  said 
that  the  circumstances  of  this  case  are 
Bucb  as  to  reuder  the  genera)  principle  In- 
applicable. Fosbrooke  v.  Balguy.l  Mylne 
&  K.  22S.  We  do  not  decide  whether.  If 
consideration  were  confined  to  thefore* 
closure  proceeding, and  without  regard  to 
the  duties  of  the  administrator  except 
such  as  might  relate  to  the  proper  conduct 
of  the  foreclosure,  the  tact  that  be  bad 
purchased  the  mortgaged  property  for  his 
own  benefit,  paying  the  full  amount  of  the 
mortgage  debt,  would  render  him  liable 
to  be  charged  as  trustee. 

The  fact  that  the  forecloanre  sale  was 
made  by  the  sheriff  does  not  relieve  the  de- 
fendant from  disability.  Lelsenring  v. 
Black.  S  Watta,  803.  The  forecloanre  pro- 
ceeding being  presumably  for  the  benefit 
primarily  of  the  estate,  the  administrator 
coold  control  It  to  a  great  extent,  and  op 
to  the  time  appointed  for  the  sale  the  sber- 
1ft  would  baTA  nothing  to  do  with  it.  The 
administrator  could  select  the  time  to  be 
fixed  for  the  sale,  and  the  medium  for  the 
publication  of  notice.  He  could  influence 
greatly,  if  not  control,  the  action  of  the 
Bheriff  in  respect  to  proceeding  with  or 
postponing  the  sale  at  the  time  set  there- 
for. It  Is,  however,  argued  tbat  the  right 
of  the  plaintiffs  to  have  the  purchase  by 
the  defendant  adjudged  to  be  in  trast  Is 
barred  by  lapse  of  time.  Upon  the  facts 
as  established  by  the  findings  of  the  court. 
Its  conclusion  upon  this  point  should  be 
sustained.  It  will  be  borne  In  mind  tbat 
the  title  atlll  remains  in  the  defendant. 
Bights  of  Innocent  purchasers  have  not 
Intervened.  The  land  has  remained  va- 
cant and  unoccupied.  In  order  that  a 
light  of  action  be  barred  by  laches  there 
should  be  knowledge  ur  notice  which 
^vonld  prompt  to  inquiry  concerning  the 
facts  upon  which  a  right  of  action  rests, 
or  there  should  be  some  neglect  of  dnty  or 
of  self-interest,  to  which  want  of  knowl- 
edge may  be  attribn  table.  The  plaintiffs 
had  no  actual  notice  of  the  fact  tbat  the 
purchase,  apparently  made  by  Kelly,  was 
in  fact  for  the  benefit  of  the  administra- 
tor. There  was  nothing  to  suggest  in- 
quiry as  to  what  Kelly  may  have  done 
-with  the  property  after  the  purchase  and 
after  the  discharge  of  the  administrator. 
Since  the  fact  upon  which  the  plaintiffs' 
equity  rests  was  concealed  and  disguised 
by  the  improper  conduct  of  the  trustee, 
the  plaintiffs'  want  of  knowledge  is  to  be 
a  ttributed  to  bis  misconduct,  rather  than 
to  any  neglect  on  their  part.  See  Watson 
▼.  Toone,  6  Mad.  168.  So,  too,  by  reason 
of  the  element  of  tra  nd  In  the  case,  the  stat- 
ute of  limitations  Is  not  a  bar.  The  only 
provisions  of  the  statute  to  which  we  re- 
fer are  subdivisions  6,  7,  S  6,  c.  66,  Oen.  St. 
1878.  The  former,  embracing  actions  for 
relief  on  the  ground  of  fraud,  provides  tbat 
the  cause  of  action  shall  not  he  deemed  to 
tin ve accrued  "until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting 
the  fraud. "   The  seventh  subdivision  com- 


prises "actions  to  enforce  a  trust  or  com- 
pel an  accounting  when  the  trustee  has 
neglected  to  discharge  his  trust,  or  has  re- 
pudiated the  trust  relation,  or  has  fully 
performed  the  same. " 

It  la  said  that  the  court  has  not  found 
tbat  the  defendant  is  chargeable  with 
fraud.  The  answer  to  this  la  that  the 
court  found  facts  from  which  the  presump- 
tion of  fraud  conclusively  follows,  as  re- 
spects a  cestui  que  trust  who  seasonably 
asserts  his  rights.  The  court  will  not  even 
stop  to  Inquire  whether  there  was  fraud 
in  fact,  but  presumes  it  from  the  relation 
of  the  parties  and  the  circumstances  such 
as  are  found  in  this  case.  We  think  tbut 
in  such  an  action,  and  under  the  circum- 
stances of  concealment  here  presented,  the 
statutory  limitation  of  six  years  does  not 
commence  to  run  until  the  discovery  of  the 
facts  constituting  the  fraud  which  the  la  w 
thus  presumes.  Cock  ▼.  Van  Etten,  12 
Minn.  622,  (611.  481;)  Commissioners  v. 
Smith,  22  Minn.  97, 116;  Belts  T.  Belts,  80 
N.  Y.  638;  Pbalen  v.  Clark,  19  Conn.  421, 
and  cases  cited.  If  ordinary  Im^I  actions 
tor  fraud  are  not  barred  until  the  specified 
tlmeafter  its  discovery,  it  would  bestrange 
It  In  an  equitable  action  like  this,  based 
upon  lacts  which  are  conclusively  pre- 
sumed to  have  been  fraudulent.  It  should 
not  be  BufBcient,  In  answer  to  the  claim 
that  the  six-years  statutory  limitation 
bars  a  right  of  recovery,  to  say  that  the 
deceitful  guise  in  which  the  defendant 
shrouded  his  conduct  has  prevented  the 

glaintltfa  from  acquiring  a  knowledge  of 
Is  fraud  and  of  their  rights.  The  sev- 
enth subdivision  of  the  statute,  read  In 
connection  with  the  sixth,  cannot  reason- 
ably be  construed  as  limiting  the  right  of 
action  tor  relief  on  the  ground  of  fraud  to 
six  years  from  the  time  of  the  acts  com- 
plained of,  if  the  fraud  was  committed  by 
one  acting  in  a  fiduciary  capacity,  while 
in  all  other  cases  of  fraud  six  years  from 
the  time  of  the  discovery  of  the  fraud  is 
allowed.  The  court  did  not  err  in  restrict- 
ing the  defendant's  right  of  reimbursement 
to  the  amount  for  which  hebad  purchased 
the  property,  (In  Kelly's  name,)  with  inter- 
est, and  disbursements  made  in  the  care 
and  holding  of  the  property.  He  was  not 
entitled  to  be  paid,  in  addition  to  tbat, 
the  unpaid  balance  of  his  debt  against 
Bond  as  a  condition  of  allowing  to  the 
plaintiffs  the  benefit  of  his  purchase  while 
acting  as  administrator.  Judgment  at- 
flrmea. 

Vandekburob,  J.,  being  unable  to  be 
present  when  this  case  was  presented,  did 
not  participate. 

SOTBRBION  y.  MOSHBR  ot  at. 

(Suprane  Court  of  Jflchl^on.    Hay  8, 1891.) 

8AI.B — Action  fob  Pbiob — Etibshci: — SsT-Orr. 

1.  In  an  action  for  the  prloe  of  logs,  where 
the  evidence  is  oonfliotingr  as  to  whether  the  par- 
ties agreed  to  be  boond  by  the  scaling  of  A.,  It 
is  a  gnestlon  for  the  Jury  whether  they  did  so 
agree,  and  evidence  of  other  scales  Is  admissible. 
8.  It  was  shown  that  U.  &  R.  scaled  the  logs; 
that  If.  took  the  measurements  at  one  end,  and 
called  them  out  to  R.,  together  with  any  detects 
apparent  to  him,  and  that  R.,  relying  ui>on  the 
correctness  of  his  statements,  toos  the  measure- 
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ments  at  tb«  other  end.    K.  did  not  testify  st  the  • 
trial,    field,  that  R.  's  testimony  as  to  ine  aoal- 
ing  WM  incompetent,  for  his  measarementa  de- 
pended solely  on  the  aoouraoy  of  H.'s,  as  to 
which  there  was  no  evidence. 

3.  Where  defendants  assumed  plaintiff's  ob- 
ligation to  pay  the  taxes  on  the  land  from  which 
the  logs  were  to  be  out  aocming  before  the  logs 
were  removed,  he  cannot  object  to  a  payment  by 
defendants  within  that  period  becaoselt  was  made 
before  the  taxes  had  attached  to  the  land. 

Error  to  circuit  court.  Bay  connty; 
GsoBOB  P.  Cobb,  Judjte. 

Sbep»rd  4ft  Ljroa,  for  appellaiits.  BAteb 
A  Vookiy,  for  appellee. 

Qrant,  J.  Plaintur  porebased  of  tlie 
Jaclcaon,  Lanalns  &  Saginaw  Bailroad 
€!oin|MUiy  all  the  pine  timber  standinK  on 
certain  land*  described  In  the  aKreenent. 
Tlie  only  clause  of  this  contract  neeesaary 
to  mention  is  that  by  whicb  be  agreed  to 
pay  and  dieeharRo  all  taxes  and  aaaesB- 
mentn  imposed  upon  the  land  from  and 
after  October  8, 1886,  until  the  timber  vraa 
removed,  or  the  time  limited  tor  reraoring 
it  had  expired.  The  contract  was  dated 
October  7th.  and  two  days  thereafter 
plaintiff  sold  and  assigned  all  his  interest 
therein  to  the  defendants.  At  the  same 
time  plaintiff  and  defendants  entered  into 
a  written  contract,  by  which  he  agreed  to 
cut  and  delirer  to  the  defendants  the  pine 
timber  upon  said  lands  at  agreed  prices. 
The  only  clause  in  this  contract  impor- 
tant to  mention  is  that  by  which  they 
agreed  that  the  logs  should  be  sealed  by 
a  vompetent  scaler,  to  be  mntually  agreed 
upon  by  them. 

1.  OneAlnnch  did  the  scaling ;  the  de- 
fendants' testimony  tending  to  show  that 
toe  was  the  scaler  agreed  upon;  theplain- 
tltf'a  testimony  tending  to  show  that  he 
made  objections  to  the  employment  of 
Mr.  AInoch,  and  refused  to  be  bound  by 
his  scale  unless  it  was  Ratlsfactury  to  him. 
Under  the  evidence  this  became  a  question 
of  fact  for  the  Jury,  aud  theconrt  correctly 
charged  the  Jury  that,  if  he  was  the  scaler 
agreed  Dpon.his  scale  was  binding,  but,  if 
not,  then  the  scales  made  by  othprs  were 
competent.  Proof,  therefore,  of  other 
Bcales  was  properly  admitted. 

2.  A  witness  by  the  name  of  Reynolds 
testified  to  the  scale  made  by  him  and  one 
O'Malley.  Ueand  O'Malley  togethermade 
the  scale  in  the  following  manner:  The 
logs  were  piled  upon  akiU- ways.  Reynolds 
was  at  one  end  of  the  lufcs  and  O'Maller 
at  the  other,  Reynolds  taking  the  meas- 
urements at  one  end  and  O'Malley  at  the 
other.  O'Malley  called  oft  to  Reynolds  the 
measurements  he  made,  and  any  defects 
that  were  apparent  to  him.  Reynolds 
then  made  his  measurements,  relying  upon 
the  correctness  of  the  measurements  and 
defects  stated  by  O'Malley.  O'Malley  was 
not  produced  as  a  witness,  nor  any  reason 
given  for  bis  absence.  The  scale  of  Reyn- 
olds,  under  these  circumstances,  was  in- 
competent. It  was  the  duty  of  plaintiff 
to  produce  O'Malley  as  a  witnens  If  it  were 
in  his  power  to  do  so.  It  will  not  do  to 
say  that  Reynolds'  teBtlmony  was  admis- 
sible for  what  it  was  worth.  It  was 
worthleHB  unleflR  O'Malley  made  accurate 
measurements,  and  correctly  reported  de- 
fects.   This  uo  one  could  testify  to  except 


O'Malley.    The  admission   of  the  testi- 
mony was  error. 

3.  The  circuit  Judge  charged  the  Jury  to 
reject  the  taxes  on  the  land  for  tiie  year 
1887  because  they  had  not  attached  to  the 
land  at  the  time  thedetendantspald  them, 
and  that  Sovereign  was  not  bound  to  pay 
them.  We  think  this  was  error.  By  the 
contract  plaintiff  was  obligated  to  pay 
the  taxes  until  the  timber  was  removed, 
or  the  contract  terminated,  neither  of 
which  had  taken  place.  Defendants  paid 
the  taxes  for  the  years  1886  and  1887.  No 
objection  appears  to  have  been  mtule  to 
the  payment  by  defendants  of  the  tax  of 
1R86,  and  to  Its  being  a  proper  offset 
against  plalntitTs  demand.  The  taxes  of 
both  years  are  upon  tiie  same  basis.  We 
And  no  other  error  In  the  record,  bat  for 
the  errors  above  mentioned  Judgment  is 
reversed  with  costs,  and  a  new  trial  or- 
dered. 

MoBM,  J.,  took  no  part  In  the  decision. 
The  other  Justices  concurred. 


MoAbUSTSB  ▼.  DavBorr  Face  PBiag  Go. 
(SuiMVnM  Court  iff  MtoMffon.    May  8, 18BI.) 

Lmur— Eymxircx— SAiLiosa. 

1.  In  an  action  for  libel  for  making  false 
statements  In  the  report  of  Oie  arrest  of  plaintiff 
•ad  another  person.  In  the  recital  of  circom- 
stanoes  tenlltig  to  e«maeot  them  with  the  robbety 
Cor  wUdh  they  wore  anested,  the  admission  in 
•vidieooa  of  the  rough  treatment  whlcdi  ^aintiS 
received  when  arrested  was  error  which  waa  not 
cured  by  the  direction  of  the  court  that  the  Jury 
should  only  take  into  consideration  the  publica- 
tion of  the  matter  so  far  as  it  waa  ontme,  that 
they  should  not  consider  the  outrages  committed 
by  tlie  offloers,  and  that  they  should  not  oousider 
tae  arrest  st  alL    McGs^nc,  J.,  dissentiiig. 

8.  The  article  oorreotly  stated  that  plaintiff 
•ad  his  compantoa  were  arrested  on  snspicioo  of 
eonnection  with  a  robbery  at  K ;  stated  that  tao 
worth  of  stamps  were  stolep  from  B.,  and  the 
same  amount  found  on  these  parties,  while  in 
fact  $ltO  worth  were  taken  from  B.  and  t37  worth 
found  on  their  persons;  falsely  stated  that  they 
ware  hard-looking  ottisena;  stated  that  they  can- 
vassed the  entire  bnsineas  portion  of  W.  in  the 
effort  to  sell  the  stamps  at  half  prioe,  wbaa  in 
fact  they  had  visited  the  post-olBoe,  two  or  three 
book-stores,  and  a  grocery,  offering  stamps  at  a 
discount;  stated  that  the  post-office  was  the  last 
place  visited,  when  in  fact  it  was  the  flrst  Held, 
that  the  court  should  have  instructed  that  plain- 
tiff coold  not  recover  tor  the  publication  ot  any- 
thing In  the  article  that  was  tros,  but  only  such 
damages  as  rsaultad  from  the  inaccuracies  of 
the  details. 

Error  to  circuit  court,  Wayne  county: 
Gborue  S.  Hobmer,  Judge. 

f.  A.  Baker,  for  appellant.  Corltsa,  Ath- 
druB  &  Leetp,  (Edwin  F.  CoBBly,  ot  coun- 
sel,) for  appellee. 

LiONQ,  J.  This  canse  was  In  this  court 
and  argued  at  the  Jane  term,  1889,  and  an 
opinion  filed  at  the  October  term  there- 
after, and  ia  found  reported  in  76  Mich. 
888. 4S  N.  W.  Rep.  431.  Upon  the  former 
trial  the  defendant  had  verdict  and  Judg- 
ment lu  the  circuit  court  for  Wayne  coun- 
ty by  direction  ot  the  court.  That  Judg- 
ment was  reversed  by  this  court,  and  the 
cause  remanded  for  retrial.  It  has  been 
retried,  and  verdict  and  Judgment  fonod 
tor  the  plaintiff  forthesumof  $S00.  Defend- 
ant now  bringB  the  case  to  this  court  by 
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writ  of  BTTOT.  Tfte  action  la  tor  libel,  based 
npon  an  artide  pubUshed  in  the  Detroit 
Free  Press  on  Sanday,  February  12, 1888. 
TheartieteaDd  tbefactsand  circnoistanceB 
sarroondlng  ttae  transaction  are  so  folly 
set  forth  in  the  former  opinion  it  is  not 
necessary  to  state  them  here. 

It  is  contended. by  cOQDsel  tor  defendant 
that  the  court  should  not  have  allowed 
the  plaintiff,  when  called  as  a  witness,  to 
ICO  over  the  whole  mattor  of  bis  arrest  and 
Imprisonment  In  Windsor;  that  this  was 
an  effort  on  the  part  of  the  plaintiff  to  en- 
hance bis  damages  bybringlnsr  into  the 
case  facts  that  are  wholly  immaterial  to 
the  iasoe,  and  influenced  the  Jury  in  their 
award  of  damases,  by  the  false  imprison- 
ment and  by  the  pobUeatlon  of  the  facts 
of  bis  arrest.  It  ai^»eara  that  apon  the 
trial,  when  the  plalntifi  was  first  interro- 
gated in  refcard  to  bis  asrestand  Imprison- 
ment, objeetiaB  was  made  to  the  intro- 
doction  of  thii*  testimony  on  the  groond 
that  the  effect  would  be  to  bold  defendant 
liable  for  the  miacondnrt  of  the  Canadian 
olIlceiB,  and  tbat  the  piointilf,  la  making 
his  caae,  should  be  limited  to  putting  the 
published  article  in  eridencc,  and  tlM  ar- 
rest of  the  plaintiff  at  Windsor,  withont 
going  lato  the  facta  and  circamstances 
sarrounding  the  transaction  In  Windsor, 
and  the  Imprisonment  of  plaintiff  and  Mr. 
French,  and  their  treatment  at  ttae  bands 
of  these  officers.  The  court  ruled  this  erl- 
4ence  admissible,  and  permitted  the  plain- 
tiff  on  this  trial  to  go  fully  Into  all  facts 
and  circamstances  surroondiug  the  arrest 
and  Imprisonment  and  the  publication  of 
the  article.  It  was  contended  by  counsel 
for  plaintiff  tbat  the  ]ury  should  know  ail 
the  circumstances  connected  witta  the  ap- 
Toat  of  the  plaintiff  from  tbe  time  of  bis 
going  to  Windsor  until  bis  discharge  and 
return  to  Detroit,  that  this  was  necessary 
Inarder  to  show  tbe  falsity  of  the  publica- 
tion and  good  intentions  of  plaintiff  In  the 
whole  transaction,  the  false  impression 
tbat  the  item  tended  to  convey  tbat  plain- 
tiff and  French  were  guilty  of  a  felony, 
and  the  carelessness  and  recklessness  of 
tbe  reporter  in  hislnfurmatlon  and  in  writ- 
ing the  article.  It  was  stated  by  this 
court  In  the  former  opinion  that  tbe  item 
was  confeesvdiy  untrue  in  several  particu- 
lars, and  It  appears  npon  this  trial  that 
these  items  all  tended,  in  tbe  connection 
used,  to  carry  the  impresHion  that  the 
plaintiff  and  French  were  guilty  of  a  fel- 
ony, as  stated  la  tbe  former  opinion. 
First,  tbe  coincidence,  which  was  not  a 
true  one,  that  abont  $30  worth  of  stamps 
bad  been  stolen  from  Bothwell,  and  the 
same  amount  found  upon  these  persons ; 
second,  that  they  were  hard-looking  citi- 
sens,  carrying  the  Impression,  ns  Qnimby 
admits,  that  they  were  a  couple  of  tramps; 
third,  that  they  canvassed  the  entire  busi- 
ness part  of  Windsor  in  tbe  effort  to  sell 
stamps  at  halt  price,  which  contains  two 
untruths;  fourth,  tbat  tbey  at  last  tried 
to  sell  the  stamps  to  the  postmaster. 
These  facts  fully  appear  in  tbe  present 
trial.  Tbe  plaintiff  and  bis  companion, 
French,  were  treated  by  tbe  police  of 
Windsor  with  rudeness,  calculated  to 
arouse  great  indignation  at  a  bare  re- 
cital.   Bat  tbe  defendant  Is  not  to  be  pun- 


ished for  sncb  treatment.  It  did  not 
cause  the  plaintiff's  arrest  and  detention, 
nor  bis  111  treatment;  and  It  was  Improp- 
er to  permit  the  testimony  relative  to 
what  was  said  and  done  by  the  police 
officers  to  be  given  to  tbe}nry.  Theplain- 
tlff  had  the  rlRbt  to  la^  before  the  Jury  tbe 
article  published,  and  to  show  tbe  facts 
and  circumstances  surrounding  tbe  trans- 
action, so  tbat  the  Jury  migbt  determine 
tbe  falsity  of  the  article  and  tbe  manner 
in  which  the  information  was  procured 
which  led  to  Its  publics  tion.  These  would 
be  proper  Inquiries,  but  tbe  treatment  of 
the  plaintiff  and  French  by  the  chief  of 
police  of  Windsor  and  bis  deputies  was 
wholly  Immaterial  to  the  issue,  and  eonld 
not  be  otherwise  than  prejudicial  to  tbe 
defendant  before  the  Jury,  who,  In  esti- 
mating plain  tiff's  damages  for  Injured  feel- 
ings, would  be  likely  to  be  affected  by  a 
sense  of  tbe  wrongs  perpetrated  upon  tbe 
plaintiff  while  in  tbe  custody  of  these  offi- 
cers. It  is  trnetbat  the  court  directed  the 
Jury  that  tbe  only  thing  in  the  case  was 
the  publication  of  tbe  matter  so  far  as  it 
was  untrue,  and  that  they  should  not  take 
into  consideration  In  the  matter  of  dam- 
ages tlie  outrages  committed  by  the  Wind- 
sor officers,  and  tbat  whether  the  arrest 
was  legal  or  iustifiable  was  wholly  im- 
material to  tbe  issue,  and  they  should  not 
consider  the  arrest  at  all,  but  only  tbe 
publication.  This  testimony  had  been 
given  to  the  Jury,  howevt^r,  tending  to 
create  in  their  minds  a  feeling  of  Indigna- 
tion at  such  ill  usage,  and  tbe  charge  very 
likely  would  not  remove  it,  and  it  would 
more  than  likely  remain  with  them  when 
tbey  retired  to  the  Jury-room  to  consider 
of  tbeir  verdict,  notwithstanding  the 
charge.  People  v.  Evans,  (Mich.)  40  M. 
W.  Eep.  478. 

The  counsd  for  the  defendant  rvqnested 
the  court  toinstruct  the  Jury  as  follows: 
"  (1)  The  article  sued  on  does  not  charge  or 
impute  to  tbe  plaintiff  any  participation 
in  the  Bothwell  burglary,  but  merely 
states  tbat  he  was  arrested  on  suspicion 
thereof,  giving  In  connection  therewith 
some  of  tbefacts  npon  which  the  sospiclon 
was  founded.  (2)  It  appears  that  the  ar- 
ticle was  true  so  far  as  it  was  stated  that 
McAllister  and  French  were  arrested  on 
suspicion  of  bdng  connected  in  the  Both- 
well burglary;  that  some  Canadian 
stamps  were  taken  from  the  Botbwell 
post-office :  and  tbatMcAlUster and  French 
bad  canvassed  a  portion  of  the  business 
part  of  Windsor  trying  to  sell  Canadian 
postage  stamps  at  a  discount;  that  tbey 
tried  to  sell  tbe  stamps  to  Postmaster 
Wigle,  who  had  them  arrested ;  and  that 
they  were  searched  at  tbe  station,  and 
some  postage  stamps  were  found  on  one 
of  them:  that  they  gave  their  names  as 
Edward  H.  McAllister  and  Lester  B. 
French ;  that  Chief  Bains  decided  to  hold 
them  to  await  developments.  (3)  Tbe 
plaintiff  is  not  entitled  to  recover  any- 
thing for  publishing  the  facts  stated  in 
the  article  that  are  true,  and  the  Jury 
should  carefully  ellmluate  from  their  ver- 
dict any  allowance  un  account  thereof, 
the  plaintiff  only  being  entitled  to  recover 
such  damages  as  resulted  from  tbe  inac- 
curacies of  tbe  details  set  forth  in  the  ar* 
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tide,  and  from  those  alone."  "(9)  The 
statement  In  the  article  that  the  amount 
ot  the  burglary  was  f  2,000  la  nut  a  mate- 
rial variance  from  the  tacts,  standing 
alone.  (10)  The  statements  in  the  article 
that  the  plaintlO  and  his  companion  were 
hard-looliinx  citizens  Is  not  libelous,  and 
the  plaintiff  cannot  recover  anything  be- 
caupetbat  statement  might,  in  the  opinion 
of  tliejury.befaise.  (11)  The  only  material 
variance  between  the  article  and  the  act- 
ual facts  la  the  statement  that  about  the 
same  amount  of  stamps  were  stolen  as 
werefound  on  the  person  o(  plaintiff  when 
he  was  arrested,  but  tbe  plaintiff  can  only 
recover  so  far  as  that  statement,  consid- 
ered hy  Itself,  created  an  additional  or 
further  belief  in  the  minds  of  those  who 
read  tbe  article  that  tbe  plaintiff  was 
guilty.  (12)  Tbe  statement  that  the  plain- 
tiff and  his  companion  offered  the  stamps 
for  sale  at  the  post-office,  after  baring 
offered  them  at  other  places,  is  not  a  ma- 
terial variance  from  the  actual  facts.  (18) 
The  statement  that  the  plaintiff  and  his 
companion  had  canvassed  the  entire  busi- 
ness portion  ot  Windsor  appears  to  have 
been  substantially  true,  they  having 
offered  the  iitamps  at  four  places  in  differ- 
ent parts  of  Windsor.  (14)  Under  the 
pleadings  and  proofs  plaintiff  cannot  re- 
cover anything  for  injuries  to  bis  feelings." 
The  circuit  Judge  charged  the  Jary  upon 
the  liability  ot  the  defendants  as  follows: 
"Gentlemen  of  the]nry:  The  publication 
in  the  Free  Press  of  the  article  complained 
of  in  this  case  was  untrue  in  several  par- 
ticulars: J<Vr8t,tbecolncidence  that  about 
fSO  worth  of  stamps  have  been  stolen  from 
Bothwell,  and  the  same  amount  found 
upon  these  parties;  (2)  that  they  were 
bard-looking  cltisens;  (8)  that  they  can- 
vassed the  entire  business  portion  of  Wind- 
sor In  the  effort  to  sell  stamps  at  half 
price;  (4)  tbey  went  to  tbe  postofflce  at 
last,  instead  of  at  first.  Now,  gentlemen 
of  the  Jury,  the  defendant  might  have  pab- 
listied  the  simple  tact  that  the  plaintiff 
and  Mr.  French  have  been  arrested  on  sus- 
picion ot  having  committed  the  Bothwell 
burglary.  That  was  trne.  They  were 
arrested  for  tbat  reason;  and  the  truth 
may  always  be  received  In  libel  cases. 
In  bar  of  such  action;  but,  so  tar  as 
the  article  in  question,  in  addition  to 
setting  forth  tbe  arrest,  sets  forth  cir- 
cumstances untrue  in  fact,  which  had  a 
tendency  to  Induce  a  belief  tbat  the  plain- 
tiff was  guilty  of  some  complicity  in  the 
crime  mentioned,  it  Is  no  doubt  libelous, 
and  the  alleged  circumstances  to  whicb  I 
have  called  your  attention  have  that 
tendency.  It  follows  that  tbe  plaintiff  is 
entitled  to  a  verdict  for  such  sum  as  will 
compensate  him  for  the  damages  he  has 
suffered."  The  injury  to  the  plaintiff  tor 
which  the  defendant  Is  liable  does  not 
arise  from  stating  in  the  publication  that 
plaintiff  was  arrested  on  suspicion,  for  he 
was;  but  how  much,  if  any,  was  he  in- 
jured by  the  errors  contained  in  tbe  state- 
ment published  ?  Would  people  who  read 
the  article  be  more  likely  to  believe  that 
plaintilT  had  In  fact  some  connection  with 
the  burglary  by  the  statement  as  pub- 
lished than  they  would  if  the  article  had 
stated  tbat  fllO  worth  ot  stamps   and 


about  $80  In  cash  had  been  stolen  from 
tbe  post-office  at  Bothwell,  and  that 
French  and  McAllister  were  arrested  on 
suspicion,  and  were  found  to  have  $27 
worth  ot  stamps  In  their  possession,  or 
bad  it  stated  tbat  tbey  endeavored  to  dis- 
pose of  the  stamps  by  applying,  first,  at 
tbe  post-offlce  and  afterwards  at  two  or 
three  book-stores  and  a  grocery,  and  were 
arrested  when  they  came  out  of  a  book- 
store, on  suspicion  ot  having  been  con- 
cerned in  tbe  Bothwell  burglary?  It  Is 
possible  tbat  the  simple  coincidence  ot  the 
amount  of  stamps  stated  to  have  been 
stolen,  vrltb  the  amount  stated  to  have 
been  toand  upon  them,  may  have  influ- 
enced some  readers  to  believe  tbat  the  sus- 
picion was  well  founded.  But  whether  It 
would  have  created  a  better  ground  for 
suspicion  than  the  tact  of  ottering  $27 
worth  of  stamps  for  sale  at  a  discount, 
when  $110  worth  had  been  stolen,  is  prob- 
lematical. Some  readers  might  have 
thought  that  tbe  guilty  parties,  to  avoid 
suspicion,  would  not  have  offered  tbe 
whole  quantity  tor  sale  at  once,  and  to 
them  the  circnm8tance«  would  have  been 
as  strong.  It  not  stronger,  to  create  sus- 
picion than  tbe  coincidence  referred  to. 
The  plaintiff  is  damaged,  it  at  all,  by  this 
error  ot  statement  Just  to  the  amount 
that  tbe  people  would  be  more  likely  to 
believe  the  suspldons  well  founded  than 
they  would  so  believe  from  tbe  circum- 
stances of  plaintiff  ottering  to  sell  $27 
worth  of  stamps  at  a  discount,  and  tbe 
correct  amount  of  stamps  stolen  bad  been 
stated.  And  so  ot  tbe  other  errors  men- 
tioned. Would  any  person  reading  the 
article  be  less  likely  to  believe  the  suspi- 
cion well  founded  if  it  had  stated  that 
French  bad  applied  to  tbe  post-oifice  at 
first  Instead  ot  at  last,  or,  instead  ot  say- 
ing that  two  hard-looking  citliens  can- 
vassed tbe  entire  business  part  of  Windsor 
In  the  effort  to  sell  stamps  at  half  price, 
it  had  stated  that  they  visited  tbe  post- 
offlce, two  or  three  bookHStores,  and  a 
grocery  in  the  effort  to  sell  stamps?  The 
plaintiff  introduced  no  proof  as  to  the  ex- 
tent of  the  business  portion  ot  Windsor, 
nor  as  to  the  appearance  of  tbe  plaintiff 
and  his  companion,  other  than  what  the 
Jury  could  gather  from  their  appearance 
upon  the  trial.  Tbe  libelous  article  set 
forth  in  the  declaration  Is  not  divisible. 
Tbe  gist  ot  it  is  that  tbe  plaintiff  and  Mr. 
French  were  arrested  on  suspicion  ot  hav- 
ing been  concerned  In  thecrime  committed 
at  Bothwell;  and  circumstances  are  stat- 
ed which  afford  grounds  for  such  suspicion. 
Tbe  words  impute  a  crime,  and  are  ac* 
tionable  without  averring  special  dam- 
ages. The  defendant,  under  the  plea  6t 
the  general  issue,  gave  notice  ol  Justifica- 
tion, and  set  ont  tbe  fact  of  the  breaking 
and  entering  ot  the  post-offlce  at  Both- 
well,  and  the  larceny  therefrom  of  a  large 
number  of  Canadian  stamps  of  the  value, 
to-wit,  ot  $30,  and  the  money.  Jewelry, 
etc.,  to  the  value  ol  $200;  that  the  plaintiff 
went  to  Windsor  on  tbe  11th  of  February, 
1888,  with  a  companion,  and  offered  for 
sale  a  quantity  of  Canadian  postage 
stamps  of  the  value  of  about  S30,  and 
among  other  persons  to  whom  he  offered 
them  was  the  assistant  postmaster;  that 
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the  aastatant  postmaster  reported  the 
fact  ot  tbe  barsfary  and  larceny  at  Botb- 
well,  and  tbe  attempt  of  tb«  plaintiff  to 
eell  about  the  same  quantity  ol  stampR  to 
a  poUee  ofiBcer.  and  therefore  the  oflScer 
bad  reasonable  cause  to  suspect  tbe  plain- 
tiff and  bis  companion,  and  took  tbem  be- 
fore a  police  magiHtrateto  be  dealt  with 
aeordlng  to  law.  It  is  sufficient  for  tbe 
defendants  to  Justify  so  mucb  ot  the  de- 
famatory matter  as  conatltutes  the  stluK 
of  tbe  charge,  and  it  is  unnecessary  to  re- 
peat and  Justify  every  word  ot  the  alleged 
defamatory  matter,  so  long  as  tbe  sub- 
stance of  the  libelous  charge  be  Justified. 
But  when  tbe  article  alleged  to  be  libelous 
is  indivisible,  and  tbe  facts  asserted  are 
dependent  on  each  other  to  impute  the 
defamatory  charge,  then  each  material  al- 
legation mast  be  Justified,  or  the  plaintiff 
will  be  entitled  to  bis  damages  suffered  on 
account  of  tbe  portion  not  Justified.  It  is 
also  settled  law  in  this  state  that,  where 
a  full  and  complete  Jastiflcation  cannot  be 
made  ot  each  Item  which  goes  to  make  up 
tbe  libelous  article,  the  facts  as  they  exist 
may  lie  shown  in  mitigation  of  damages, 
and.  It  such  facts  are  substantially  the 
same,  or  not  materially  variant  from 
those  alleged,  they  shall  reduce  the  dam- 
ages to  a  minimum.  Sullings  v.  Shakes- 
peare, 46  Mich.  418,  9  N.  W.  Bep.  461.  It  is 
laid  down  in  Odgers  on  tbe  Laws  of  Ldbel 
and  Slander,  at  page  170,  that,  if  the  sub- 
stantial imputation  Im  proved  true,  a 
slight  Inaccuracy  in  one  of  its  details  will 
not  prevent  the  defendants  succeeding, 
providing  the  inaccuracy  in  no  way  alters 
the  complexion  of  tbe  affair,  and  would 
have  no  different  effect  on  the  reader  than 
that  which  the  literal  truth  would  pro- 
duce; citing  Alexander  v.  Railway  Co.,  34 
Law.  J.  Q.  B.  162;  Stockdale  v.  Tarte,  4 
Adol.  A  £.1016;  Blake  v. Stevens, 4  FoHt.& 
F.  288.  And  if  they  should  find  that  they 
were  not  materially  variant,  or  would  not 
produce  a  different  effect  than  the  literal 
truth,  then  tbe  plea  ot  Justification  had 
been  made  out  to  the  whole  article;  but 
If  they  should  find  to  the  contrary,  then 
the  plaintiff  would  be  entitled  only  to 
such  damages  as  the  mitigating  circum* 
stances  having  reference  to  tbe  actual 
truth  regarding  the  transaction  would. 
In  tbe  opinion  ot  the  Jury,  compensate  the 
plaintiff  tor  tbe  injury  sustained  by  reason 
of  the  defendant  not  having  given  a  truth- 
ful statement  ot  what  transpired  upon  the 
occasion  referred  to.  Tbe  court  rightly 
Instructed  tbe  Jury  that  there  could  be  no 
exemplary  damages  under  the  testimony 
In  tbe  case.  Tbe  third  request  of  tbe  de- 
fendant's attorney  states  substantially 
tbe  law  applicable  to  the  case,  and  should 
have  been  embodied  in  the  instructions 
given.  The  other  requests  have  been  dis- 
posed of  by  what  has  been  said  above,  and 
were  properly  refused.  Tbe  Judgment 
■bunld  be  reversed,  and  a  new  trial  or- 
dered. 

Champlin,  C.  J.,  and  Qbant,  J.,  con- 
curred with  LoMO,  J. 

MoRSB,  J.  I  concur  in  tbe  reversal  ot 
this  Judgment  on  account  ot  tbe  errors 
noted  by  Mr.  Justice  Long,  but  I  cannot 


concur  In  all  that  be  has  said  In  relation 
to  the  probable  effect  of  tbe  dlDerence  be- 
tween  the  publication  and  the  actual  facts 
upon  the  minds  of  those  reading  the  pub- 
lication. And  tbe  effect  ot  tbe  false  state- 
ments in  such  publication  is  for  the  Jury 
to  determine,  and  not  the  courts. 

McObatb,  J.,  (dXsseotinAr.)  I  think  the 
court  erred  in  ivfusing  to  instruct  the  )«ry 
as  requested  by  counsel  for  defendant  in 
his  third  request,  but  I  think  that  tbe  ei^ 
ror  in  tbe  admission  of  the  testimony  as 
to  tbe  treatment  of  plaintiff  by  Windsor 
officers  was  cured  by  the  court's  charge 
to  the  Jury. 

FknroB  v.  DarBon  Faaa  Pbxss  Co. 
(Suprenu  Court  of  Michigan.   May  8, 1891.) 
Brror  to  drouit  court,  Wayne  ooun^;  Oxosas 
S.  HosKBB,  Judge. 

F.  A.  Baker,  tor  appellant  CorUst,  Andnu 
A  Leete,  (JCdwin  F.  Conely,  at  ooansel,)  for  ap- 
pellee. 

Love,  J.  The  Jndgmemk  of  the  court  below  la 
this  osM  most  b«  set  aiide,  with  cost*,  and  a 
new  trial  ordered,  for  ttie  roMons  stated  in  the 
opinion  In  McAillster  v.  Detroit  I^«e  Frew  Co., 
ante,  613.  The  present  case  is  ruled  by  that 
The  other  Joatioee  concutred. 


Bbbkuan  t.  Boabd  Sdp'rr  Eaton  Goontt. 
{Supreme  Court  qf  UUshiQan.   May  8,  UU.) 

BaeiMBB  or  DasiM—  Fsss  —  XJsniB  MoatOAW 
Lists. 
Laws  Mich.  1887,  Act  Ko.  968,  reqnhNS 
evatyregister  of  deeds  to  keep  tluee  books  of  un- 
paid mortgagee,  containing  a  list  of  all  suoh 
mortgages  from  1880.  It  requires  him  la  each 
year  to  deliver  to  each  assessing  effloer  in  his 
ooonty  a  oopy  of  said  dlstrlot  assessor  book  oon- 
tainlng  a  list  of  the  unpaid  morl^ages  against  the 
real  property  in  suoh  assnsslng  officer's  distrlot 
and  provides  that  after  tbe  meeting  of  the  board 
of  review  tbe  book  shaU  be  returned  by  the  as- 
sessor, and  the  register  shall  add  thereto  other 
mortgages  properly  belonging  therein.  It  is  fur- 
ther provided  that  eaoh  register  shall  furnish  a 
list  of  non-resident  mortgagees  to  the  register  of 
the  oountv  where  suoh  mortgageea  reside,  and 
that  a  register  on  reoeiving  sach  list  shall  notify 
the  assessing  officer  in  whose  distrlot  the  mort- 
gagees live.  It  is  farther  provided  that  a  reg- 
ister ahall  reoelve  lO  cents  for  every  such  notloe 
from  the  county  where  the  mortgagees  reside, 
and  shall  also  receive  for  each  notioe  to  the  as- 
sessing officer  in  his  county  10  oents.  Held,  that 
a  register  was  entitled  to  receive  from  his  ooonty 
10  oents  eaoh  for  the  mortgagee  reported  to  him 
from  the  other  counties,  and  by  him  reported  to 
his  assessing  officers,  aiid  to  a  like  sum  for  eaoh 
mortgage  added  to  the  book-lists  since  the  dis- 
trlot assessor  books  were  last  delivered  to  the  as- 
sessing offloers,  but  not  for  theentrles  previously 
made. 

Application  for  miindtuaaa. 
Huggett  A  Smith,  tor   relator.    F.  A. 
Dean  and  B.  W.  Sbtlaer,  tor  respondent. 

McGbath,  J.  This  is  an  application  for 
maadamus.  Relator  was  register  of  deeds 
tor  tbe  county  of  Eaton  from  January  1, 
1889,  to  January  1,  1891.  Act  No.  262  of 
tbe  Laws  of  1887  requires  each  register  ot 
deeds  to  keep  three  books:  (1)  "A  county 
resident  book  of  unpaid  mortgages, "  In 
which  shall  be  entered  a  list  ot  all  undis- 
charged mortKages  held  by  reeldents  of 
that  county,  from  and  including  ISSO,  con- 
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tatnlng  tbe  names  of  the  mortgagor  and 
mortyaaree,  the  residence  ot  the  latter, 
date  and  amuant  of  mortgage,  and  page 
and  book  where  recorded;  (2)  "a  district 
aaseeflor  boolc  of  nnpald  mortgagee "  for 
each  asseBsment  district  in  that  county, 
in  each  ot  which  Ulte  entries  shall  be  made 
aa  to  all  andischarged  mortgages  where 
the  mortgagee  reaidesinthatdlatrict;  and 
(3)  "a  county  non-resident  book  of  un- 
paid mortgages,"  in  which  like  entries 
shall  be  made  aa  to  all  undischarged 
mortgages  held  by  persons  who  do  not 
reside  in  that  county,  but  do  reside  within 
the  state ;  and  every  year  thereafter  it  is 
made  the  register's  duty  to  add  to  said 
list  all  mortgages  that  may  have  since 
come  Into  his  office  for  record.  On  or  be- 
fore the  10th  day  ot  April  In  eacli  year  he 
Is  required  to  deliver  to  each  assenslng 
officer  in  bis  county  a  copy  of  the  "dis- 
trict assessor  book  of  unpaid  mortgages," 
in  which  shall  be  transcribed  a  list  ot  all 
mortgages  against  th»  real  property  of 
such  assessing  officer's  township  or  dis- 
trict. After  the  meeting  of  tbe  board  of 
review  this  book  Is  returned  to  tbe  regis- 
ter of  deeds  by  the  assessing  officer,  and 
the  register  adds  thereto  other  mort- 
gages properly  belonging  in  that  book. 
Section  6  of  the  act  concludes  as  follows: 
"  Tbe  register  of  deeds  shall  make  a  list  or 
statement  in  the  book  known  as  the 
'County  Non-Resident  Book  of  Unpaid 
Mortgages '  (mentioned  In  section  one  of 
this  act)  ut  all  mortgages  recorded  in  bis 
offiee  by  residents  of  tbe  state  who  are 
nou-residents  ot  tbe  county  where  said 
mortgage  is  recorded,  and  be  shall  furnish 
a  complete  list  of  all  such  non-resident 
mortga«:ees  [mortgages]  tu  the  reg:lster 
of  deeds  ot  the  county  where  audi  mort- 
gagse  resides.  Such  register  of  deeds,  np- 
on  receiving  such  report,  shall  notify  the 
assessing  officer  in  whose  district  said 
mortgagee  may  reside;  whereupon  the 
assessing  officer  of  tbe  district  where  said 
mortgagee  resides  shall  assess  the  same 
as  required  by  law.  The  register  oldeeds 
shall  receive  ten  cents  tor  every  such  no- 
tice, to  be  audited  and  paid  In  the  general 
manner  out  of  the  ccmtingent  fund  of  tbe 
county  where  the  mortgagee  resides;  and 
the  said  register  of  deeds  shall  also  receive 
for  each  notice  to  the  assessing  officer  in 
his  county  as  provided  in  this  act  the  sum 
of  ten  cents,  to  be  audited  and  paid  out  of 
tbe  contingent  fund  of  said  county. "  The 
act  contains  no  otber  provlMlon  or  com- 
pensation for  this  work.  The  several 
books  for  which  the  act  makes  pruvlulon 
had  been  prepared  and  written  up  before 
relator  came  into  office.  In  April,  1S90, 
the  relator  furnished  to  tbe  assessor  ot 
Eaton  county  district  assessor's  book, 
containing  lists  aggregating  8,012  undis- 
charged mortgagee,  and  asKlgnmunts  of 
record  held  by  persons  residing  in  Eaton 
county,  and  gave  notice  to  assessing  offi- 
cers in  that  county  ot  410  mortgages  re- 
corded in  the  state  outstide  of  Eaton 
county  and  held  by  persons  residing  In 
that  county.  In  October  following,  relat- 
or presented  a  claim  to  the  board  of  super- 
visors tor  $812.20,  claiming  lOceuts  each, 
not  only  for  the  mortgages  added  by 
him  upon  tbe  district  assessor's   books 


since  the  prevloos  year,  but  for  all  that 
appeared  upon  said  books,  and  he  now 
applies  for  a  m»adamuB  to  compel  tbe 
payment  of  that  amount  Respondent 
denies  its  liability  for  the  amount  aa 
charged,  and  insists  that  it  is  only  liable 
to  the  payment  of  10  cents  each  tor  the 
mortgages  which  have  been  reported  to 
tbe  petitioner  from  other  counties,  and  by 
him  reported  to  the  several  assessing  offi- 
cers of  his  own  county.  The  lists  em- 
braced in  the  several  books  are  tran- 
scribed therein  but  once,  Thesame  books 
are  used  each  year,  and  belong  to  the 
county.  Sul>sequently  mortgages  are 
added  as  they  are  recorded.  Even  the  dis- 
trict assessor  books  are  returned  to  the 
register  and  the  lists  added  to.  I  do  not 
think  It  was  the  Intention  ot  the  legisla- 
ture tbat  each  register  should  make  a 
charge  ot  10  cents  for  each  entry  made  by 
his  predecessor,  or  during  the  previous 
year.  The  register  first  transcribing  the 
mortgages  from  1880  to  1888  upon  these 
books  received  10  cents  for  each  mortgage 
entered  thereon.  Evidently  tbe  intention 
of  the  legislature  was  to  preserve  this 
work,  and  thus  avoid  the  expense  ot  tran- 
scribing these  mortgages.  The  purpose  ot 
the  leiHslatnre  would  be  defeated  if  tbe 
claim  ot  tbe  relator  Is  established.  I 
think  it  clear  that  each  register  Is  entitled 
to  10  cents  tor  each  notice  given  by  him  ot 
a  mortgage  reported  to  him  by  a  register 
ot  another  county,  and  to  a  like  sum  for 
each  mortgage  added  to  the  hook-llata, 
since  the  district  assessor  Ix^oks  were  last 
delivered  to  the  assessing  officers.  Each 
register  then  receives  compensation  for 
the  work  which  he  performs,  and  tbe  de- 
sign ot  tbe  legislature  in  preserving  tbe 
lists  Is  carried  out.  Tbe  application  will 
therefore  be  denied,  with  costs  to  respond- 
ent.    "The  other  Justices  concurred. 


OBBimEL  V.  Smith  et  ai, 
(9upram«  Court  cf  MteMgan.    May  8, 1801.) 
Costs  ik  Pabtitios. 
1.  Under  How.  St.  Mich.  ||  78S>7,  7896,  7907. 
7917,  providing  for  the  allowanoe  to  complainant 
of  "costs  and  expenses, "  and  "costs  and  charges" 
in  partition  to  be  chargeable  npon  the  proceeds 
of  soles  where  tbe  premises  are  sold,  and  to  be 
proportioned  among  the  parties  owning  the  re- 
spective interests  when  partitioned  but  not  sold, 
reasonable  allowance  for  tbe  services  of  oom- 
ilainant's  solicitor  above  taxable  costs  is  autbor- 


9.  In  partition  oomplainant  was  allowed  CMO 
for  a  solloitor's  services  and  expenses  above  tax- 
able costs  and  abstract  fees.  Held,  that  the 
amount  allowed  was  in  the  discretion  of  Uie 
lower  court,  and,  in  the  absence  of  any  abuse  of 
such  discretion,  is  not  reviewable. 

StVHrt,  Knappen  A  Van  Amam,  (Fraser 
&  Oates,  of  counsel,)  for  complainant. 
James  B.  Pound,  for  defendants. 

Champlin,  C.  J.  A  bill  of  complaint  was 
filed  in  tbe  circuit  court  for  the  county  of 
Wayne,  in  chancery,  by  tbe  complainant 
to  obtain  partition  of  certain  lands  in  the 
city  of  Detroit,  in  said  county.  A  decree 
has  been  entered  for  |>artltion  in  which, 
among  other  things.  It  was  referred  to  a 
circuit  court  commissioner  to  ascertain 
and  report  whether  actial  partition  was 
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practicable,  and,  U  Bale  was  neceeaaiT. 
whether  one  or  more  parcels.  Tbecom- 
mlasioner  reported  that  the  premises  coald 
not  be  partitioned,  but  sfaoold  be  sold  In 
two  parcels.  The  report  was  con  firmed, 
the  osaal  decree  at  sale  made,  with  the 
farther  provision  that  the  expenses  ol  the 
complainant  and  of  thegroardlans  ad  litem 
of  the  infant  defendants,  as  well  as  tax- 
able coMts  aad  dlaburseinentB,  be  paid  cat 
of  the  fond,  and  directing  reference  to  a 
commissioner  to  aseertain  and  report  the 
amooDtof  each  expenses  above  taxable 
costs.  Testimony  was  taken  nnderthla 
reference,  and  the  eommlssioner  filed  his 
report,  finding  complainant  entitled  to 
$417  for  soUcitor'sIMB  and  expenses  abore 
taxable  costs  and  abstract  of  title,  and 
awarding  the  gnardlans  ad  litem  of  the 
infant  deiendants  flOO  tor  solteltur's  tees. 
The  defendants  filed  general  exceptions  to 
the  report.  The  ezeeptlona  were  brought 
on  for  hearing,  and  an  order  was  made  al> 
lowing  complalnaat  faOO  for  solicitor's 
services  and  expenses  above  taxable  costs 
and  abstract  fees,  and  disallowing  the 
commisslonier's  allowance  to  the  gnard- 
tans  ad  Iftea,  aawell  aa  all  other  items 
allowed  to  comirialnant.  From  this  or- 
der the  adalt  defendants  appealed  from  so 
mnch  of  the  decree  on  awarded  comidaln- 
ant  her  expenses  above  taxable  costo;  and 
the  complainant  snbseqnently  appealed 
from  the  order  reducing  the  allowance 
foond  In  her  favor  by  the  commissioner. 
Bat  two  qnestlona  are  raised  by  the  ap- 
peals :  (1)  The  power  of  the  court  In  par- 
tition eases  to  award  to  complainant,  out 
of  the  fund,  a  reasonable  allowance  tor  8<i- 
Udtor's  fees  above  taxable  costs ;  and,  (2) 
If  such  power  exists,  what  amount  should 
be  allowed  and  awarded  to  the  eomplain- 
imt  In  this  case.  The  solicitor  for  the 
adult  defmdants  appealing  insists — First, 
that  no  allowance  ctun  be  made  for  soHc- 
itor's  fees  and  charges  over  and  above  the 
taxable  costs;  and,  aetond,  M  th<>y  are  al- 
lowable, 9300  is  excessive.  The  first  ques- 
tion Involres  a  construction  of  the  stat- 
ntes  relative  to  partition.  Section  7907, 
How.  St.,  provides:  "The  costs  and  ex- 
penses of  the  proceedings  shall  be  deducted 
from  the  proceeds  of  every  sale  made  by 
the  master,  and  shall  be  by  him.  In  the 
first  instance,  paid  to  the  complainants  or 
thdr  solicitor."  Section  7898  provides 
■  that  "in  all  cases  the  proportion  of  the  ex- 
penaes  of  the  proceedings  shall  be  deducted 
from  the  proceeds  of  such  sale. "  Section 
7887  contains  the  following  clause:  "At 
or  before  the  coming  in  of  the  report  of 
sale  by  the  master,  then  the  court  shall 
ascertain  and  determine  what  proportion 
of  the  proceeds  of  soebsale,  after  deducting 
all  expenses, "etc.  Section 7917 reads  as  fol- 
lows :  **  When  a  decree  confirming  the  par- 
tition made  by  the  commissioners  shall  be 
«itered,  as  provided  by  this  chapter,  the 
court  shall  also  adjudge  and  dacree  that 
each  of  the  parties  concerned  therein,  oth- 
er than  the  complainants,  pay  to  such 
complainants  a  proportion  of  the  costs 
and  charges  of  the  proceedings,  to  be  as- 
certained by  the  court,  according  to  the 
respeetiTe  rights  of  the  parties,  and  the 
proportion  ol  such  costs  and  charges  as- 
sessed upon  the  unknown  owners  to  be 


chargeablA  on  the  part  remaining  undi- 
vided, "  etc.  We  think  it  is  the  intention 
of  this  statute  authorising  the  partition 
of  the  lands  to  permit  the  allowance  of 
reasonable  and  proper  charges  for  the 
services  of  the  solicitor  for  the  complain- 
ants, to  be  paid,  in  case  of  sale  of  the 
premises,  out  of  the  proceeds .  of  such  sale, 
in  addition  to  the  other  fees  and  charges 
allowed  by  the  statute  to  be  taxed  in  the 
ease;  and  where  the  premises  are  not  sold, 
but  are  partitioned,  then  such  reasonable 
charges  are  to  be  apportioned  among  the 
parties  In  proportion  to  the  respective  In- 
terests in  the  estate  partitioned.  The 
words  used  in  the  statute  in  some  sec- 
tions, "the  costs  and  expenses  In  the  pro- 
ceedings,"  and  In  others,  "the  costs  and 
charges  of  the  proceedings,"  are  Intended 
to  Include  something  more  than  the  tax- 
able costs  In  the  prtKeedings,  and  must 
necessarily  refer  to  the  reasonable  allow- 
ance for  the  services  of  the  solicitor.  This 
disposes  of  the  drat  qneation  stated  in  tbe 
appeal.  The  other  question  embraced  In 
the  appeal  ol  tbe  complainant,  it  appears 
to  us,  is  left,  by  the  statute,  in  the  sound 
dlBcretion  ol  tbe  court,  in  view  of  tbe  tes- 
timony before  it,  and  It  is  a  discretion 
which  will  not  be  reviewed  by  this  court, 
unless  it  is  made  to  appear  that  the  dr- 
cnlt  court  abased  its  discretion  In  making 
the  allowance;  and  we  cannot  say  in  this 
ease  1:taat  there  appears  to  us  a  plain  abuse 
of  discretion.  The  order  appealed  from, 
therefore,  will  be  afBrmed,  without  costs 
to  either  party,  and  the  record  remanded 
tor  further  proceedings.  The  other  Jus- 
tices concurred. 


Webber  v.  Randall.i 
Bamdall  v.  Webbeb. 
(AqrrenM  Court  qf  Michigan.   VLvj  8,  UBl.) 
ArFiAi.AM.s  Oboes. 
Defendant   agreed   to    properly  care  for 
plaintlCs  herd  of  cattle,  have  the  proceeds  there- 
m>m,  and  at  the  end  of  flvs  rears  deliver  to  plain- 
tltt  donbht  tbe  number  recelrsd  of  like  kind.    la 
an  aotioa  for  breach,  a  decree  was  entered  ap- 
pointlDR  a  receiver  to  take  the  cattle  and  the  prog- 
eny, cause  them  to  be  put  in  condition  for  mar- 
ket, seU  the  same,  and  bring  the  proceeds  Into 
coTurt,  and  requiring  an  accounting,  and  provid- 
ing for  a  personal  decree  against  defendant  for 
any  deficiency.    SeU,  that  it  is  aa  interloontory 
oroer,  and  not  a  final  decree,  fixing  an  amoont 
due,  from  which  appeal  can  lie  taken. 

Appeal  froui  circuit  court,  Saginaw 
county,  in  cbaucery. 

Jaihea  B.  Peter,  (Wiener  A  Draper,  at 
counsel,)  tor  appellant.  Baaaell  V.  lie- 
trander,  for  appellee. 

Champlim,  C.  J.  This  Is  a  bill  and  cross- 
bill. In  the  original  bill  tbe  complainant, 
Webber,  states  that  he  entered  into  a  con- 
tract with  Randall,  which  recited  that 
Randall  was  the  owner  ol  certain  lands  in 
Saginaw  county,  Mich.,  which  be  desired 
to  stock  with  Holstetn-Frealan  cattle,  and 
that,  complainant  being  the  owner  of  such 
cattle,  the  parties  agreed  together  that 
complainant's  cattle  lAould  be  taken  by 
Randall,  and  placed  upon  his  farm  in  Sag- 
inaw county,  fed  and  cared  for  at  Ran- 
dall's expense;  the  milk  and  butter  from 
said  cattle  should  be  tbe  property  of  Ran- 

^Petition  for  rehearing  pending. 
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dall,  to  dtepoBe  of  as  he  mlfl;ht  elect,  for 
the  term  of  five  years,  at  wfalcb  time  dou- 
ble 'tbe  number  of  cattle  of  like  sex,  axe, 
and  qnality  were  to  be  rutnmed  to  Web- 
ber; and  to  that  end  it  was  agreed  that 
tbe  cattle  which  Webber  turned  over  to 
Randall  were  of  the  ages  described  In 
said  contract,  and  all  registered  In  tbe 
Holsteln-Fresian  herd-book,  or  in  tbeHol- 
stein  registry,  as  indicated;  and  that 
Webber  retained  as  security  the  owner- 
ship of  said  cattle  and  tbe  progeny  there- 
of, except  as  otherwise  provided.  Ran- 
dall further  agreed  that  he  would  take 
such  cattle  on  said  farm,  andcarefor  them 
In  a  flrst-clasB  manner,  as  such  animals 
are  cared  for  by  good  breeders;  that  he 
would  himself  become  a  member  of  the 
Holstein-Frpslan  Association,  and  cause 
all  the  progeny  from  said  stock  to  be  reg- 
istered before  the  same  shonid  arrive  at 
the  age  of  one  year,  except  snch  bull 
calves  as  Randall  might  think  best  to  dis- 
pose of  without  registry ;  that  he  would, 
at  the  end  of  said  five  years,  return  to  said 
Webber,  at  East  Saginaw,  double  the 
number  of  animals  so  received,  of  like 
ages,  like  sex,  and  like  qnality  as  he  then 
received.  It  was  further  agreed  that  for 
the  purpose  of  valuing  the  animals,  the 
bull  which  was  turned  over  by  Webber 
to  Randall  was  worth  tbe  sum  of  flOO; 
that  all  the  cows  above  the  age  of  one 
year  were  worth  fl60  each;  and  all  the 
heifer  calves  under  the  age  of  one  year 
were  of  the  value  of  f90  each.  That  It  was 
further  agreed  that  said  Randall,  at  his 
option,  might  at  any  time  within  six 
months  from  the  date  of  the  contract  pay 
to  Webber,  in  cash  ur  in  property,  at  cash 
prices,  for  the  said  cattle  at  the  prices 
above  named,  with  interest  at  the  rate  of 
six  per  cent,  per  annum,  in  which  case  the 
Interest  of  said  Webber  in  said  cattle 
should  cease,  and  Randall  should  become 
the  absolute  owner  thereof;  bnt  in  case 
Randall  within  six  months  did  not  make 
payment  as  aforesaid,  then  said  option 
should  cease.  And  it  was  further  agreed 
that  in  case  any  of  the  cattle  should  die 
after  being  taken  by  Randall  the  loss 
should  be  Randall's,  the  title  of  Webber  in 
said  cattle  contlnnlng,  as  in  case  of  a  con- 
ditional sale,  only  as  a  security,  and  subject 
to  the  provisions  of  tbe  agreement;  and 
that  whatever  loss  might  be  sustained 
from  death  or  disease  was  the  risk  as- 
sumed and  borne  by  Randall,  and  not  by 
Webber;  and  Randall  agreed  with  Web- 
ber that  he  would  cause  said  cattle  to  be 
properly  housed,  sheltered,  and  cared  for 
during  the  term;  that  he  would  take  spe- 
cial pains  to  keep  accurate  record  of  their 
breedlag,  and  that  no  impurity  of  blood 
should  come  to  any  of  tbe  progeny;  that 
he  would  report  to  Webl)er  from  time  to 
time,  and  as  often  as  twice  a  year,  the 
condition  of  the  herd,  with  the  names  and 
number  of  the  progeny  thereof,  and,  in 
case  he  did  not  arrange  otherwise,  he 
would  at  the  clone  of  said  five  years  re- 
turn double  the  number  of  cattle,  as 
above  stated.  Randall  further  agreed 
that  during  the  period  he  would  not  use 
any  bull  in  said  herd  except  with  the  ad- 
vice and  consent  of  said  Webber,  and  that 
all  advice  or  consent  which  might  be  giv- 


en by  either  party  should  be  expressed  io 
writing  and  signed  by  the  parlies.  That 
the  agreement  was  dated  on  the  2d  day  of 
November.  1888,  and  was  executed  in  da> 
plicate.  The  bill  further  states  tbi^t  Ran- 
dall at  that  time  claimed  to  be  the  owner 
of  a  farm  of  some  S.OOO  acres  of  land,  em- 
bracing entire  section  1,  and  the  N.  li  and 
tbeB.\ot  the  S.  W.V,  and  tbe  W.Jtof 
the  S.  E.  y.  and  the  N.  £.  V  of  the  S.  B.  % 
of  section  12,in  ^ wnshlp  10  N.,  range  8  E., 
and  the  S.  H  of  section  36,  in  township  11 
N.,  of  range  8  E.,  and  entire  section  7,  and 
entire  section  18.  euid  the  N.  W.  V  of  sec- 
tion 19,  In  township  10  N.  of  range  4  £.,  all 
in  Saginaw  county  Mich.;  and  that  tbe 
farm  wbicbsald  agreement  alluded  to  was 
the  farm  upon  the  lands  above  described 
as  the  lands  which  said  Randall  desired  to 
stock  with  Holsteln-Fresian  cattle  and 
with  reference  to  whicb  the  contract  was 
made.  Tbe  bill  further  states  that  on  or 
about  tbe  date  of  said  contract  Webber 
delivered  to  said  Randall,  under  and  in 
pursuance  of  said  contract  the  animals 
named  therein,  namely,  28  cows,  one  year 
old  and  over;  16  females  under  one  year 
old ;  and  1  bull ;  making  a  total  of  40  bead 
of  cattle,  which,  at  prices  named  in  the 
contract,  amounted  to  94,4B0;  and  that 
Randall  received  the  same,  and  placed 
them  upon  the  farm  mentioned  above. 
The  bill  then  charges  that  Randall  did  not 
keep  tbe  terms  of  the  contract  as  agreed 
to  by  him,  but,  on  the  contrary,  said  cat- 
tle were  n^lected,  were  not  properly  fed 
or  boused,  and  they  were  n^leeted  so 
much  that  they  have  greatly  depreciated 
in  value,  and  two  of  the  cows,  as  com- 
plainant is  informed  and  believes,  have 
since  died  in  consequence  of  such  neglect 
and  ill  treatment;  that  Randall  did  not, 
as  complainant  Is  informed  and  believes, 
become  a  member  of  the  Holsteln-Fresian 
Association,  and  that  he  has  not  procured 
all  the  progeny  of  said  cattle  to  be  regis- 
tered, as  agreed ;  that  he  has  not  report- 
ed to  complainant  from  time  to  time,  and 
as  often  as  once  In  six  months,  the  condi- 
tion of  said  cattle,  and  the  names  and 
number  of  those  registered,  as  aforesaid; 
that  afterwards  Randall  sold  and  dis- 
posed of  said  farm,  and  removed  the  cat- 
tle therefrom,  or  so  many  thereof  as  were 
still  living,  to  a  farm,  said  to  be  owned 
by  him,  of  200  acres, In  the  township  of  St. 
Charles,  only  a  small  part  of  which  is  cul- 
tivated, and  which  is  not  furnished  with 
conveniences  for  housing  and  protecting 
cattle;  that  he  is  informed  and  believes 
that  said  Randall  has  neglected  to  feed 
said  cattle  to  such  an  extent  that  they 
have  become  greatly  depreciated  in  value, 
and  that  really  they  have  been  starved  to 
a  point  which  is  cruelty  on  the  part  of  any 
one  charg;ed  with  the  keeping  of  cattle, 
and  that  complainant  Is  likely  to  lose  his 
security  by  the  depreciation  in  value  of 
said  cattle;  that  sufficient  care  baa  not 
been  taken  to  preserve  the  purity  of  blood, 
which  in  a  large  measure  constitates  the 
value  of  these  cattle,  so  that  they  might  be 
registered ;  and  in  many  other  respects 
said  Randall  has  neglected  and  refused  to 
perform  his  part  of  tbe  agreement,  and 
has  incapacitated  himself  therefrom  by 
the  sale  of  said  farm. 
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Th«  eomplatnant  prays  that,  to  the  «id 
that  the  aatd  cattle  may  be  properly 
cared  for,  and  that  the  Hen  of  complain- 
ant for  the  purchase  price  thereoT  may  be 
«nIorced,  a  receiver  may  be  appointed 
to  take  care  of  said  cattle  and  to  cauee 
them  to  be  properly  fed  and  put  in  b ait- 
able  condition  for  market,  and  then  cause 
said  cattle  to  be  sold  under  the  direction 
of  the  court,  and  the  proceeds  thereof  be 
applied— Ji^trst,  in  paying  the  expenses  of 
taking  said  cattle  into  possession,  and 
feeding  and  caring  for  the  same,  and  the 
«xpenaeB  of  the  receiver;  and,  second,  to 
pay  the  balance  over  to  the  complainant 
to  apply  upon  the  Indebtedness  existing 
against  said  Randall  by  reason  of  the 
premises ;  and  that  upon  such  sale  com- 
plainant or  any  other  person  in  intertist  in 
aaid  suit  may  become  the  purchaser,  and 
that  it  may  be  decreed  that  any  deficiency 
that  may  exist  may  be  paid  by  said  Ran- 
dall to  the  complainant,  together  with 
interest  thereon,  and  for  general  relief. 
The  bin  of  complaint  was  filed  on  the  9tb 
4ay  of  May,  1S90.  The  defendant  put  In  a 
jreneral  demurrer  to  the  bill,  which  was 
overruled;  and  he  then  answered,  admit- 
ting the  copy  of  the  contract  attached  to 
the  complalnant'sblll  of  complaint;  deny- 
ing that  the  contract  was  made  with  ret- 
«rence  to  any  particular  farm ;  admitting 
the  delivery  of  the  40  head  of  cattle ;  deny- 
ing that  the  values,  as  put  npon  the  cat- 
tle in  said  contract  and  In  said  bill  of  com- 
?>laint,  are,  or  were  at  the  time  of  mak- 
ng  said  contract,  true  cash  values;  deny- 
ing the  several  breaches  of  the  contract 
therein  alleged ;  and  setting  up  substan- 
tive matter  of  defense.  He  also  filed  a 
cross-bill,  in  which  he  sets  up  the  making 
of  the  contract,  and  alleging  that  he  en- 
tered upon  the  discharge  of  his  duties  un- 
der it  immediately  upon  the  delivery  to 
falm  of  the  cattle,  and  has  ever  since  in  all 
respects  carried  out  the  undertaking  on 
Ms  part  to  be  carried  out,  excepting  only 
in  matters  more  tully  set  out  in  his  cross- 
bill. He  then  states  that  the  proper  care 
of  said  herd  required  that  in  snmmer  one 
man  should  devote  the  greater  part  of  his 
time  to  them,  and  two  men  in  winter; 
and  that  these  men  so  in  cbarge  of  them 
In  snmmer  and  winter  nbuuld  have  some 
knowledge  of  and  experience  In  the  care  of 
blooded  cattle;  that  it  was  further  neces- 
sary and  proper  in  the  caring  for  said  herd 
of  cattle  that  considerable  quantities  of 
flrrain  should  be  fed  to  them  in  certain  sea- 
sons of  the  year  when  pasture  is  not  good. 
He  avers  that  be  has  employed  such  suit- 
able and  proper  men,  who  have  devoted  a 
large  part  of  their  time  to  the  care  of  said 
herd.  That  he  has  expended  large  sums 
for  grain  to  be  fed  to  said  cattle,  which 
was  fed  to  them  at  times  of  the  year  when 
said  cattle  could  not  procure  good  past- 
vre,  and  that  such  expense,  as  he  esti- 
mates, is  about  $1,600,  or  f40  per  head,  per 
annum,  and  that  it  will  increase  as  the 
lierd  increases  in  number.  That  since  the 
herd  came  into  his  possession  there  have 
been  bom  of  said  herd  and  added  thereto 
^  calves,  14  of  which  were  male  and  6 
female.  That  forthe  flrstyeartheincrease 
In  said  herd  was  12.  For  the  remaining 
years  for  which  said  contract  by  Its  terms 


Is  to  mn  be  estimates  the  increase  as  fol- 
lows: Second  year,  20;  third  year,  40; 
fourth  year,  60;  filth  year,  80;  this  esti- 
mate being  based  upon  the  probability 
that  one-half,  at  least,  of  the  progeny  will 
be  females.  That  be  estimated,  at  the 
time  of  making  the  contract,  that  without 
any  considerable  mislortone  he  would 
have  left  upon  Its  completion,  according 
to  its  terms,  and  the  delivery  to  said 
Webber  ol  twice  the  number  of  cattle  re- 
ceived from  him,  from  126  to  150  head  of 
cattle  remaining  as  his  own  property. 
That  he  estimated  and  believes  that  the 
value  of  the  milk  from  said  herd,  annually, 
Is  equivalent  to  about  one-fourth  the  cost 
of  keeping  the  herd ;  that  the  selling  value 
of  registered  Holstein  cattle  Is  consider- 
ably mora  than  the  selling  value  of  unreg- 
istered Holstein  cattle;  that  the  male 
progeny  of  said  cattle,  to  be  profitable, 
must  be  sold  young,  for  breeding  purposes, 
and  must  be  registered  before  selling. 
That  at  the  time  of  and  before  making  the 
contract  be  knew  that  he  might  become  s 
member  of  the  Hoistein-Freslan  Associar* 
tion  of  America.  That  the  membership 
fee  of  said  association  Is  9100,  but  that  as 
to  the  other  regulations  of  said  assoeia* 
tion  and  the  by-Taws  thereof  he  was,  at 
the  time  of  making  said  contract,  and  for 
a  considerable  time  thereafter,  entirely 
Ignorant.  That  article4  of  the  by-laws  of 
the  association,  as  printed  and  circulated 
by  said  association,  and  as  amended 
March  20, 1889,  is  entitled  "Of  the  Herd- 
Book,"  and  provides.  In  section  1  thereof, 
that  said  association,  which  is  a  corpo- 
ration, shall  publish  the  Holstetn-Freslan 
Herd-Book ;  and  complainant  proceeds  to 
set  out  particularly  several  sections  of  the 
articles  o(  association,  and,  among  other 
items,  section  7  of  said  article,  as  follows : 
"All  animals  must  be  transfeired  to  own- 
ers before  their  offspring  are  registered ; " 
and  section  10  provides  that  the  registry 
o(  transfer  of  ownership  of  any  animal 
registered  in  the  herd-book  will  be  made 
on  application  of  the  owner.  That  by  the 
terms  of  the  contract  between  himself  and 
Webber  the  title  to  the  herd  delivered  to 
him  by  Webber,  and  all  the  progeny  there- 
o(,  remained  in  said  Webber;  and  that  the 
herd-book  of  the  association  showed  each 
and  all  of  the  cattle  so  delivered  to  be 
owned  by  said  Webber;  for  which  reason 
he  asserts  that  be  was  unable  to  cause 
the  progeny  of  said  herd  to  be  registered 
in  his  own  name,  but  that  the  same  must 
be  registered  in  the  name  of  Webber,  and, 
recognising  this  fact,  the  said  progeny, 
which  were  lour  males,  were  registered  in 
the  name  of  said  William  L.  Webt>er;  and 
that  he  applied  to  Webber  to  transfer  the 
ownership  of  said  progeny  and  the  certifi- 
cates of  registration  to  him,  so  that  he 
might  sell  and  dispose  of  the  bull  calves, 
not  only  as  their  owner,  but  as  their  reg- 
istered owner ;  and  that  Webber  refused 
to  transfer  the  same  to  him,  but  sent  to 
him  the  certificates  of  registration  with- 
out Indorsement. 

It  is  unnecessary  at  this  time  to  pnrsne 
the  allegations  of  the  cross-bill  further,  as 
it  Is  not  In  Issue  upon  this  hearing,  the 
cross-bill  having  been  dlHmlssed  by  the 
court  below,  and  the  complainant  in  the 
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cross-bill  not  having  appealed.  Prooto 
wftre  taken  ander  tbe  original  and  croas- 
bUls,  and  the  same  were  broagbt  on  tor 
hearing  before  the  Honorable  John  A. 
fiDQKT.Clrcnlt  Judge,  who  rendered  a  decree 
In  Bald  canseaaB  loliowa:  "  These  cansea 
baring  heretofore  come  on  to  be  heard 
before  tbe  court  on  pleadings  and  proofs 
taken  In  opra  court,  as  in  a  suit  at  law, 
and  the  court,  haTlngeonaldered  tbe  same, 
finds  that  tbe  said  contract  mentioned  In 
tbe  pleadings  between  the  parties  by  which 
the  said  Bandall  received  forty  head  of 
Holateln-Fresian  cattle  from  the  said  Web* 
ber,  to  be  Icept  and  cared  for  npon  his  three 
thousand  acre  farm  in  Saginaw  county, 
by  its  terms  required  the  said  Bandall  to 
keep  said  cattle  npon  his  said  tarm  In  Sag- 
inaw county,  and  care  for  the  same,  dur- 
ing tbe  entire  term  of  flvi;  years  mentioned 
in  tbe  said  contract,  that  the  security  of 
tbe  said  Webber  might  no  tbe  imperiled  or 
impaired;  and  finds  that  tbe  said  Bandall, 
In  March,  1880,  sold  the  scdd  farm,  and 
shortly  after  delirered  possession  thereof, 
and  moved  the  cattle  from  said  farm  to 
another  farm  in  Saginaw  county,  wlilch 
was  nut  provided  with  the  proper  facili- 
ties for  tbe  care  of  said  cattle,  and  there- 
after removed  tbe  said  cattle  beyond  the 
limits  of  Saginaw  county  into  Ingham 
county.  And  wttboat  reference  to  other 
questions  raised  by  the  pleadings  the  court 
finds  that  the  said  Bandall  was  thereby 
guilty  of  a  breach  of  said  contract,  and 
put  It  out  of  bis  power  to  perform  the 
same,  and  that  said  Webber  is  entitled  to 
relief  in  a  coart  of  equity  by  reason  there- 
of. It  is  further  ordered,  adjudged,  and 
decreed  that  the  cross-bill  of  the  said  Ban- 
dall be  dismissed,  with  costs  to  be  taxed; 
and  that  a  receiver  be  appointed  to  take 
tbe  said  cattle  and  their  progeny  in  to  pos- 
session, and  cause  tbe  same  to  be  put  in 
proper  condition  for  market,  and  sell  the 
same,  bringing  the  proceeds  into  court,  to 
abide  the  further  ord«r  of  tbe  court  con- 
cerning the  same.  It  is  further  ordered 
and  dt«reed  that  the  complainant,  Web- 
ber, Is  entitled  to  have  the  value  uf  the 
said  cattle  at  the  time  of  the  breach  of  con- 
tract by  said  Bandall  occasiooed  by  the 
sale  and  removal  from  tbe  three  thonsand 
acre  farm  hereinbefore  specified,  together 
with  the  valueof  the  progeny  of  said  herd, 
or  that  would  have  been  realised  from 
said  herd  bad  they  been  properly  kept 
and  cored  tor  as  provided  In  tbe  said  con- 
tract, lessa  proiM>r  allowance  for  the  keep- 
ing and  care  ot  tbe  herd  from  tbe  date  said 
Bandall  took  the  same  into  his  poasesalon 
until  tbe  data  ot  tbe  breach  of  tbe  con- 
tract, proper  allowance  being  made  in  the 
accounting  for  mlik  andbutterthatsbould 
have  iieen  realised  from  said  herd  had  they 
been  properly  cared  for;  and  that,  when 
said  cattle  are  sold  by  the  receiver.  In  ease 
tlie  amount  realised  from  said  sale  shall 
be  less  than  tbe  value  of  the  cattin  at  the 
time  of  the  brecush  of  the  contract,  to- 
gether with  tbe  progeny,  computed  as 
aforesaid,  a  personal  decree  shall  pass 
against  said  Bandall  for  tbe  deficiency,  to- 
gether with  interest.  It  iaf  arther  ordered 
that  to  enable  thepartles  to  take  such  fur- 
ther proofs  as  may  be  required  to  fix  the 
measure  of  complainant's  recovery,  and 


also  to  be  heard  npon  tbs  app<^tmeat  of 
a  receiver,  the  cause  stand  over  forfarther 
hearing  until  the  3d  day  ot  November,  1890. 
at  eleven  o'clock  in  the  forenoon  of  that 
day,  such  proofs  to  be  take  in  open  court ; 
and  that  the  parties  may  be  at  liberty  to 
apply  to  the  court  as  they  may  be  ad- 
vised. "  After  the  entry  ot  tbe  decree  the 
parties  entered  into  a  stipulation  for  the 
appointment  of  a  receiver,  and  for  the  sale 
of  tbe  cattle,  and  that  tbe  money  be 
brought  into  court,  which  contains  the 
following  clause:  "That  either  of  the  par- 
ties to  tbts  suit  may  purchase  at  said  sale, 
if  the  highest  bidder;  and  that  an  appeal 
to  the  supreme  court  by  either  party  frona 
the  interlocutory  decree  heretofore  euterod 
shall  not  in  any  way  be  construed  to  affect 
the  power  of  such  receiver  to  make  sncta 
sale.  That  the  sole  object  of  tbis  agree- 
ment is  to  save  the  expense  ot  tbe  care  and 
maintenance  ot  the  cattle  pending  the  con- 
troversy, and  that  tbe  proceeds  of  the  sale 
uf  said  cattle  shall  take  tbe  place  in  court 
ot  the  cattle  themselves,  and  both  parties 
be  at  liberty  to  proceed  In  the  cause,  by 
appeal  or  by  motion  for  a  rehearing  or 
otherwise,  tn  the  same  manner  aa  tbuugh 
snub  cattle  had  not  been  sold,  and  aa 
though  this  stipulation  had  not  been 
made. "  Upon  tbis  stipulation  tbe  circuit 
Judge  appointed  a  receiver,  in  which  order 
it  is  stated  "that  an  appeal  to  the  supreme 
court  uf  Michigan  by  either  party  from 
the  intetiocutory  decree  heretofore  en- 
tered shall  not  in  any  way  be  construed  to 
affect  tbe  power  of  Mid  receiver  to  make 
said  sale,  and  that  both  parties  be  at  lib- 
erty to  proceed  in  this  cause,  by  appeal, 
by  motion  for  rehearing,  or  otherwise,  in 
the  same  manner  an  though  said  cattle 
bad  not  been  sold,  and  said  stipnlation 
and  this  order  had  nut  been  made. " 

The  complainant,  William  L.  Webber, 
appealed  from  the  decree,  tor  the  reason, 
as  he  alleges,  that  under  tbe  proofs  and 
under  tbs  contract,  correctly  construed, 
the  value  of  the  cattle  is  fixed  by  tbe  con- 
tract, and  the  decree  sbonld  be  final,  and 
state  tbe  amount.  He  contends  that  the 
court  below  should  have  found,  in  addi- 
tion to  what  he  did  find— i^irat,  that  said 
Bandall  refused  to  become  a  member  of 
the  Holsteln-Fresian  Assodatlon,  as  be 
agreed  tn  his  contract;  aeoond,  that  said 
Bandall  did  not  care  tor  said  cattle  after 
he  took  them  into  bis  possession  as  such 
animals  are  cared  tor  by  good  breeden ; 
and  that,  it  the  court  had  so  found,  it 
would  have  been  apparent  tbat  no  role  of 
Justice  would  be  satisfied  by  giving  said 
Webber  the  value  of  these  cattle  as  ot 
March,  18S0,  when  they  had  so  greatly  de- 
preciated under  the  misuse,  neglect,  and 
inattention  they  bad  received.  And  he 
calls  attention  to  tbe  provision  ot  tbe  con- 
tract, tbe  third  clause  of  which  provides: 
"  For  tbe  puroose  of  valuing  tbe  animals 
aforesaid,  it  is  agreed  that  the  bull  is  at 
this  date  worth  the  sum  of  one  hundred 
dollars;  tbat  all  the  females  above  tbe 
age  of  one  year  are  worth  one  hundred 
and  fifty  dollars  each ;  and  that  all  females 
under  tbe  age  ot  one  year,  in  the  above 
list,  are  of  the  value  ot  ninety  dollars  each. 
But  neither  party  hereto  guaranties  any 
future  market,  nor  prtces  at  the  end  of  the 
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flye  jrears;  ft  htUng  vndentood  that  at 
the  expiration  of  the  flye  years  payment 
shall  be  made  in  kind,  and  by  the  delivery 
of  donble  the  number  ol  like  sex,  ages,  and 
quality  as  aforesaid."  He  contends  that 
this  contract,  dated  November  2, 1888,  la 
a  sale  of  the  cattle.  Tbat  the  value  of  the 
cattle  sold  Is  flxe4  absolutely  in  the  con- 
tract by  agreement.  That  Kaudall  could 
pay  for  them  In  cash  at  those  prices,  with 
interest  at  6  per  cent.,  at  any  time  within 
six  months,  and  ff  he  did  not  pay  for  them 
in  cash  within  six  months  he  was  to  pay 
for  the  cattle  In  kind  by  delivering  double 
the  number  at  the  expiration  of  five  yean. 
That  it  was  expressly  prorided  that  tn 
case  any  of  the  cattle  should  die  after  be- 
ing taken  by  Randall,  tb«  loss  should  be 
bis,  and  tbat  the  title  of  said  Webber  In 
said  cattle  continued  only  as  la  case  of  a 
conditional  sale  as  security;  and  that 
whatever  loss  might  be  snstalaed  in  tho 
herd  "is  the  risk  assumed  and  borne  by 
said  Randall  and  not  by  said  Webber." 
Aid  be  further  claims  that  all  the  provts- 
ions  of  the  agreement  eonoemlsg  the  car* 
which  Randall  should  take  of  the  cattis, 
and  concerning  the  fact  that  they  wars  to 
be  registered,  bad  relation— liyret,  to  tiie 
aeeunty  tbat  said  Webber  retained  for 
payment;  and,  seeoatf,  to  insure  that  the 
cattle  and  their  progeny  at  the  end  of  five 
years  should  not  be  deteriorated.  That 
this  was  essentially  a  sale  Is  apparent 
from  the  ages  of  the  cattle  at  the  time  of 
the  delivery  and  Ifte  ages  ct  tbose  that 
could  be  returned.  Tbat  ft  was  never  ex- 
pected by  the  parties  tbat  the  same  ani- 
mals would  ever  be  ivtumed  to  Webber; 
and  he  calls  attention  to  the  fact  that  tiM 
bull  was  three  years  old  when  delivered, 
and  at  the  end  of  (he  8ve  years  be  would 
be  eight,  and  two  three-year  old  bulls  must 
be  delivered  in  his  place.  Of  the  89femaies, 
but  five  of  those  delivered  in  1B88  could  by 
any  poRBlhility  be  returned  to  said  Web- 
ber as  payment  at  the  end  of  the  five 
years;  all  the  others  would  be  too  old. 

The  defendant,  by  his  counsel,  states  in 
bis  brief  tbat  the  rule  announced  by  the 
court  in  his  order  is  all  wrong,  and  also 
the  poHitioo  taken  by  complainant  1r  with- 
out foundation;  that  the  complainant's 
case,  as  stated  in  the  bill.  Is  without  equi- 
ty ;  that  the  demurrer  thereto  should  have 
been  sustained :  that  in  the  opinion  of  the 
counsel  the  contract  made  t)y  tbe  parties 
will  bear  but  one  construction,  which  is 
tbat  compiainan  t  owns  the  cattle,  and  that 
be  cannot  retain  ownership  and  claim  al- 
so that  he  has  a  mortgage:  that  be  not 
only  retains  ownership  by  thetems  of  tbe 
contract,  but  the  herd-book  title  Is  In  him, 
and.  as  the  proofs  clearly  show,  until  a 
transfer  of  owoerahlp  should  be  made,  de- 
fendant could  not  register  either  the  male 
<>r  female  progeny  of  tbe  herd ;  that  with- 
out a  new  contract  or  agreement  modify- 
ing or  changing  the  one  under  considera- 
tion the  defendant  could  neither  realise 
from  the  sale  of  the  registered  males,  nor 
could  he  by  any  possibility  deliver  at  the 
end  of  the  term  the  herd  of  reKistered  cat- 
tle; that  all  these  matters  and  others  will 
be  urged  upon  this  court  upon  an  appeal 
from  the  final  determination  of  tbe  lower 
cuuic  unless  that  court  changes  Its  opin- 


ion. He  insists  that  the  order  and  diecree 
of  the  court  below  Is  not  an  appealable  or- 
der; that  It  is  not  final,  and  that  the 
rights  of  the  parties  cannot  be  determined 
upon  this  appeal ;  that  the  proofs  should 
have  been  taken  under  the  interlocutory 
decree,  and  then  either  party  or  both  par< 
ties  might  have  appealed  to  this  court, 
who  would  then  have  had  all  tbe  proofs 
before  it,  and  be  enabled  to  render  a  decree 
settling  all  the  rights  of  tbe  parties.  He 
farther  insists  that  to  decide  tbe  questions 
raised  by  complainant  requires  an  exam- 
ination of  the  whole  record ;  that  such  ex- 
amination will  disclose  nofl^onndforequi- 
tablelBteiilsrenoe;  and  that  the  court  ma^ 
and  shoifU  so  state  and  dismiss  the  biU, 
Vlth  costs. 

It  thas  appears  from  the  brief  of  aoiieit- 
on  fur  tbe  respeetlvs  parties  that  they 
both  request  thu  court,  if  the  order  made 
is  final  and  appealable,  to  enter  into  an 
examination  of  tbe  merits  of  the  contro- 
versy, and  to  give  a  oonatmctlon  ti>  the 
contract,  and  to  decide  the  rights  of  the 
parties  onder  tbe  contract  upon  the  record 
now  before  the  court.  This  we  shonld  be 
willing  to  do  tf  we  were  satistted  tbat  the 
decree  or  order  appealed  from  is  a  final  or- 
der, bnt  we  are  ctoarly  of  tbe  opinion  that 
it  is  not.  Tliecase  comns  within  repeated 
rulings  of  tibis  court.  Caswell  v.  Corn- 
stock.  6  Mksb.  891;  Demarry  v.  Little,  17 
Ificb.  885:  Moore  v.  Olln,  6  Mk:h.896;  Tor- 
ner  v.  Chapman,  Id.  396 :  Eaos  v.  Suther- 
land, 9  Mfch.  148:  Perkins  v.  Perkins.  10 
Mich.  425.  In  Caswell  ▼.  Comstock,  cited 
abo«'e,  the  decree,  after  disposing  of  the 
rights  of  the  parties,  referred  it  to  a  com- 
missioner to  take  proofs  with  reference  to 
several  points,  among  others,  tbe  amount 
dne  to  defendant  from  complainant  under 
the  contract,  and  this  court  held: 
"Such  a  decree  Is  clearly  interlocutory, 
and  not  final.  No  decree  is  final  that  di- 
rects a  reference  to  a  masier  or  other  olB- 
cer  to  do  what  the  court,  but  for  its  pow- 
er to  make  such  reference,  would  itself 
hare  to  do  before  It  could  decide  tbe  case. 
Such  references  are  made  not  in  execution 
of  the  decree,  but  to  Klleve  tbe  court  of 
what  it  would  otherwise  have  todo  itself. 
Tbe  acts  and  doings  of  the  master  in  all 
such  cases  are  In  ttieir  nature  iudicial,  and 
not  ministerial,  and  tu  be  effectual  must 
be  confirmed  by  the  court,  when  they  be- 
come the  acts  of  tlie  court  itself. "  It  was 
further  said  that  "a  decree  with  such  a 
reference  can  with  no  more  propriety  be 
called  a  final  decree  than  a  Judgment  at 
law  with  a  reference  to  a  clerk  or  a  Jury  to 
aaaeas  daisages  can  be  a  flnnl  Judgment. " 
And,  as  it  was  said  in  Kingsbury  v.  Kings- 
bury, 20  Mich,  at  pa^e  216,  "no  rights 
have  yet  been  lost  to  tbe  appellant,  and 
until  it  is  known  what  decree  the  circuit 
court  will  render  upon  the  final  heartog  it 
cannot  be  known  which  party  will  have 
cause  to  t>«  dtssatisfled.  When  the  decree 
is  made.  If  it  should  be  adverse  to  the  ap. 
pellant,  be  will  be  able  to  raise  on  appeal 
tbe  same  questions  which  would  be  open 
if  this  order  were  appealable. "  It  will  be 
noticed  that  the  decree  in  this  case  directs 
that  a  receiver  be  appointed  to  take  tbe 
said  cattle  and  their  progeny,  and  cause 
the  same  to  be  put  in  proper  condition  for 
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market,  and  to  sell  theeame,  and  biins;  the 
proceeds  into  coart,  to  abide  tbe  further 
order  of  the  coart  concerning  the  same. 
This  portion  of  the  decree  is  in  accordance 
with  the  prayer  of  complainant's  bill,  and 
therefore  he  la  not  in  a  position  to  appeal 
from  it;  while,  on  the  other  hand,  the  de- 
fendant, nnder  the  repeated  rnllnKS  of  this 
court,  conid  hare  regarded  that  portion  of 
the  decree  as  final,  because  it  dlsposaesBes 
bim  of  the  possession  of  the  property,  and 
be  could  have  appealed,  bat  be  haa  not. 
The  farther  order,  and  that  portion  com- 
plained  of  by  the  appellant,  reqalring  an 
accounting  to  be  had  and  a  sale  of  the 
cattle,  and  that,  when  the  cattle  are  sold 
by  the  receiver,  in  case  the amoant  realised 
from  said  sale  shall  be  less  than  the  ralne' 
of  said  cattle  at  the  time  of  the  breach  of 
the  contract,  together  with  the  progeny 
computed  as  therein  directed,  directs  a 
personal  decree  shall  pass  against  said 
Bandall  for  the  deficiency,  together  with 
interest.  There  ia  nothing  appearing  np- 
on  the  record  by  which  this  court  is  an- 
thcirised  to  say  It  will  injure  the  appellant 
in  case  this  decreeshould  be  carried  cot  as 
written,  for  It  is  among  the  possibilities 
that  a  computation  of  the  amoant  due 
htm,  based  upon  this  decree,  may  realise 
as  much  as  he  claims  he  would  be  entitled 
to  under  bis  construction  of  the  contract; 
and  until  a  final  decree  Is  made  by  the 
conrt  fixing  the  amount  of  money  which 
shall  be  due  to  him  there  is  no  final  order 
or  decree  from  which  appeal  can  be  taken. 
The  appeal  will  be  dismissed,  and  the  rec- 
ord remanded  to  the  conrt  below  for  far- 
ther proceedings. 


LoNO.  J.,  did  not  ait. 
concurred. 


The  otherjnatices 


Fibber  t.  Sbybnth-Dat  Adybntist  Pdb. 
Abs'n. 
(SiiprenM  Court  of  MieMigan.   Vaij  8, 1891.) 
OiRs— UvDua  iKviiintKos— Arpsjiii— Rbvisw. 
In  an  action  to  recover  the  balance  of  a 
loan  which  defendants  claim  to  hare  been  a  gift, 
where  the  ooort  finds  that  itwaa  procured  by  un- 
due influence  over  plaintUTa  intestate  by  defend- 
ant's agent,  who  stood  to  him  in  a  confidential 
relation,  but  none  of  the  evidence  is  sent  up  on 
appeal,  a  Judgment  for  plaintifi  will  not  be  dia- 
torbed. 

Error  to  circuit  conrt,  Calhonn  county; 
Frank  A.  Hooker,  Judge. 

Hulbert  A  Mecbem ,  for  appellant.  Cnaoe 
A  Bnek,  for  appellee. 

Qbant,  J.  The  defendant  ia  an  incorpo- 
rated company.  Connected  with  It  and 
subject  to  its  control  is  a  society  known 
as  the  "International  Tract  and  Mission- 
ary Society,"  which  is  unincorporated. 
In  1879  plaintiff's  Intestate,  who  was  a 
deaf  route,  at  the  solicitation  of  one  Kim- 
ball, who  was  an  agent  for  the  defendant, 
deposited  at  various  times  various  sums 
of  money,  with  the  agreement  that  it 
should  pay  interest  thereon.  On  March 
18, 1879.  the  defendant's  books  showed  the 
amount  so  deposited  to  be  f  2,200.  Inter- 
est was  paid  on  this  loan  from  time  to 
time,  amounting  tof414.  After  Kimball's 
death  the  defendant  refused  to  pay  the 


amoant,  and  this  suit  was  brongbt  to  re- 
cover the  balance,  and  the  Interest  there- 
on. Judgment  was  rendered  in  favor  of 
plaintiff  tor  f8,888.  The  suit  was  tried  be- 
fore the  court  without  a  Jury.  The  de- 
fense was  that  Kimball  In  bis  lite-time  had 
given  this  money  to  the  International 
Tract  and  Missionary  Society.  It  intro- 
duced the  following  order:  "Cedar 
Springe,  Inwa,  Dec.  39, 1886.  Review  and 
Herald  Ofilce,  Battle  Creek.  Michigan: 
Please  pay  to  the  order  of  S.  M.  Haakell, 
president  International  Tract  and  Misaion- 
ary  Society,  the  sum  of  twenty-two  bnn- 
dred  dollars,  ($2.;i00,)  and  charge  to  my 
account.  Yoar  brother  in  Christ,  B.  M. 
KiUBALL.  Witness:  L.  C.  Starke."  At 
the  aame  time  two  deeds  were  made  out 
and  executed  by  Kimball,  one  for  land  sit- 
uated in  Massachusetts,  and  the  other  for 
land  situated  in  Maine.  The  finding  by 
the  Judgeln  regara  to  this  order  and  these 
deeds  is  am  follows:  "The  conveyances 
executed  at  Cedar  Rapids  were  voluntary 
and  witbont  consideration,  and  procured 
by  Haskell  by  nndaly  infinendng  the  mind 
of  the  deceased,  to  whom  he  stood  in  a 
confidential  and  fiduciary  relation.  •  •  • 
The  defendant  never  paid  out  money  upon 
the  order  for  f  2.200.  It  merely  transferred 
the  snm  upon  its  books  by  charging  it  to 
the  Home  and  Foreign  Missionary  fund, 
and  crediting  It  to  thelnternational Tract 
and  Misafonary  Society. "  The  coart  far- 
ther found  that  the  defendant  was  some- 
times known  by  the  name  of  Review  and 
Herald,  and  that  the  defendant  was  not 
a  bona  Ode  holder  of  this  note.  The  evi- 
dence npon  which  these  findings  are  based 
Is  not  given,  and  the  tacts  found  are  there- 
tore  beyond  review  by  us.  Under  these 
facts,  no  doabt  exists  of  tbeliablllty  of  the 
defendant,  and  it  therefore  becomes  unnec- 
essary to  determine  any  of  the  other  qnea- 
tlons  raised.    Judgment  is  affirmed. 

Long,  J.,  did  not  alt.    The  other  Jna- 
tices  concurred. 


National  Cash  Rboibtbb  Go.  v.  Blumbn* 

THAL. 

(SuprerM  Court  qf  MieMgan.   Hay  8, 1881.) 
Fabol  Evidbnob  to  Vabt  Wxitino — Tbiai/— Da- 

rSOTIVK  MaOHIRI— EZHIBITIKO  TO  JUBT. 

1.  Defendant  ordered  a  cash  register  by  let- 
ter, which  gave  a  full  description  of  the  machine; 
sUpnlated  that  payment  should  be  by  monthly 
installments;  specified  that  all  necessary  repairs 
wltiiln  two  years  should  be  made  by  plaintiff; 
agreed- that  the  title  should  not  pass  till  all  the 
payments  were  made;  and  ended  with  thewcrda, 
"This  contract oorera  all  agreements  between  the 
parties  hereto. "  field,  that  the  terms  were  ao 
complete  as  properly  to  exclude  evidenoe  of  a 
contemporaneous  oral  agreement  that  defendant 
was  to  nave  the  machine  five  days  on  trial. 

9.  'Where  defendant  alleged  that  the  macdtine 
failed  to  operate  correctly,  it  was  not  error  te 
allow  a  witness  to  operate  it  before  the  jury  in 
order  to  demonstrate  that  the  alleged  mistakes 
were  made  by  the  operators,  and  not  by  the  ma- 
chine, when  evidence  had  been  introdnoed  that  it 
was  the  same  machine,  and  that  its  meohanlsm 
had  not  been  ohanged. 

Error  to  circuit  conrt,  Ogemaw  county. 

Action  by  the  National  Cash  Register 
Company  against  Bernard  Blumenthal. 
Defendant  appeals. 
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Ntlaoa  Sbarpe,  tor  appellant.    Mark^ 
Jt  Hall,  for  appellee. 

GHAMPLiif,  O.  J.  Upon  the  27th  day  ot 
March,  1889.  the  defendant  sigmed  bte  name 
to  the  folio  wins  asrreement:  "West 
Branch,  Mich,  Mar.  S7, 1889.  To  the  Na- 
tional Cash  Regiater  Company,  Dayton, 
Ohio :  Please  ship  to  as,  at  oar  place  of 
basloess.  West  Branch,  Michigan,  as  soon 
as  possible,  one  of  yonr  No.  2  registers,  as 
per  your  lllnstrated  catalogue.  Said  reg- 
later  to  be  equipped  with  all  the  latest 
Improvements.  Cabinet  to  be  nlritel.  De- 
nominations ot  keys  to  be  1  c.  to  f  10. 
Checlc  Icey.  On  the  fulflllmeutot  the  above 
we  agree  to  pay  to  yon  one  hundred  and 
seventy-five  dollars,  vlf.:  f25.00caBh;  bal. 
f  25.00  a  month  till  paid  for.  The  register 
to  be  set  on  either  counter,  general  store 
business.  Five  days  after  shipment,  yon 
to  malce  drafts  on  full  amount,  payable. 
Til.,  926.00  payable  at  sight,  and  925.00 
payable  monthly.  Should  the  above  get 
out  ot  order  any  time  within  two  years 
I  from  date  of  shipment,  you  to  quickly  re- 

pair the  same  gratia,  the  undersigned  pay- 
ing express  charges  to  and  from  the  fac- 
tory.    It  is  agreed  that  the  title  of  the  said 
register  shall  not  pass  until  the  same  Is 
..         paid  for  in  full,  and  shall   remain  yonr 
ySw       property  until  that  time.    This  contract 
4  YN.  covers  all  agreements  between  the  parties 
>   Nohereto.    [Signed]    Yours,  truly, -B.  Bld- 
\  MENTHAL."    Ou  the  back  of  said  order  or 

V  agreement  there  is  the  following  Indorse- 

U  ment:  "See  that  all  other  particulars  are 

)  put  on  this  side.    Draw  through  M.  H. 

French  &Co.,Bankof  West  Branch,  Mich. ; 
,  name  on  cylinder  plate,  B.  Blumentbal. 

V.'  8  backs  and  Inside,  pin-file,  stamps,  and 
^  all.  Make  It  complete."  The  testimony 
shows  that  afterwards,  on  or  about  the 
10th  day  of  April,  1889,  the plalntIO  shipped 
to  the  defendant  the  cash  register  men- 
tioned In  the  contract,  in  accordance  with 
Its  terms,  and  at  the  end  of  five  days  after 
shipment,  forwarded  to  the  defendant  the 
drafts  therein  provided  for,  for  defendant's 
acceptance,  and  also  a  request  for  the  pay- 
ment of  the  925 mentioned  in  the  contract. 
The  defendant  refused  to  accept  the  drafts, 
and  after  five  days  reshipped  the  register 
to  the  plaintiff.  He  also  wrote  the  follow- 
ing letter:  "West  Branch,  Mich.,  April  10, 
1888.  National  Cash  Register  Co.,  Day- 
ton, Ohio — Gents,  Sir:  Please  find  by  ex- 
press your  cash  register.  We  have  ^ven 
it  a  good,  fair  trial,  and  find  it  does  not 
work  correct;  one  day  we  find  more,  and 
one  day  less.  We  do  not  keep  anything 
but  cash  accounts,  and  then  It  is  not  cor- 
rect. Please  do  not  send  another  one,  as 
I  will  not  accept  It,  for  I  have  paid  out 
92.76  express  for  this  one  already.  If  your 
register  worked  as  represented,  we  would 
be  glad  to  keep  It.  And  oblige,  yours,  re- 
spectfully, B.  BLDifKNTHAL."  Some  corre- 
spondence took  place  between  the  parties, 
but  no  adjustment  of  their  difficulties  was 
arrived  at ;  and  plainttit  brongh  t  suit  upon 
the  contract  for  refusing  to  accept  the 
drafts  provided  for  in  that  Instrument. 
Upon  the  trial  ot  the  case  the  defendant 
offered  to  prove,  under  a  plea  of,  the  gen- 
eral Issue,  that  there  was  a  contempora- 
neous verbal  agreement  to  the  effect  that 


^ 


he  was  to  have  five  days  In  which  to  try 
the  machine  and,  if  it  was  not  satisfactory 
to  him.  he  might  return  It,  and  the  trade 
would  be  off.  The  court  refused  to  permit 
such  testimony,  on  the  ground  that  the 
contract  appeared  to  be  a  full  and  com- 
plete one,  and  to  embrace  all  the  agree- 
ments between  the  parties  thereto  up  to 
the  time  that  it  was  signed,  and  became 
binding  upon  both  parties  as  soon  as 
the  plaintiff  performed  its  part  of  the 
agreement,  although  not  signed  by  the 
plaintiff.  But  he  further  held  that  the  de- 
fendant might  show  an  agreement  subse- 
quent to  the  signing  of  the  contract  by 
him,  and  to  the  effect  that  he  should  have 
five  days  in  which  to  try  the  machine 
after  it  arrived,  and.  If  It  was  not  satis- 
factory, that  he  could  return  It,  and  that 
would  end  the  contract  between  the  par^ 
ties.  Under  this  ruling  of  the  court,  he  In- 
troduced testimony  tending  to  show  that 
there  was  such  a  subsequent  parol  agree- 
ment. This  was  denied  by  the  agent  of 
the  plaintiflwhoBold  the  machine,  and  the 
question  was  submitted  to  the  Jury,  under 
tne  instruction  of  the  court,  to  the  effect 
that,  if  the  jury  found  that  such  a  con- 
tract was  made  after  the  signing  of  the 
agreement,  then  the  plaintiff  could  not  re- 
cover. The  jury  found  a  verdict  for  the 
plaintiff.  The  error,  then,  which  we  are 
to  consider  is  whether  or  not  it  was  com- 
petent for  the  defendant  to  show  that  con- 
temporaneously with  the  signing  of  the 
written  agreement  there  was  a  verbal 
agreement  to  the  effect  that  he  should  re- 
ceive the  machine  on  trial,  and  should 
have  five  days  In  which  to  try  It,  and,  if 
not  satisfactory  to  him  at  the  end  of  that 
time,  that  he  might  return  the  machine. 
We  think  the  court  is  correct  In  its  con- 
struction of  this  agreement.  It  contains 
all  the  material  stipulations  ot  a  contract, 
and,  when  accepted  and  acted  upon  by 
the  National  Cash  Register  Company,  was 
binding  and  conclusive  upon  both  parties. 
The  agreement  Itself  stated,  over  Mr.  Blu- 
menthal's  own  signature,  that  "  this  con- 
tract covers  all  agreements  between  the 
parties  hereto. "  While  this  might  not  be 
conclusive,  If  It  was  apparent  upon  the 
face  ot  the  contract  that  It  was  not  a  full 
and  complete  Instrument,  as  between  the 
parties,  yat  under  this  contract  we  think 
that  the  admission  signed  by  the  defend- 
ant Is  conclusive  upon  that  point.  It  Is 
true  that  imperfect  writings,  and  such  as 
do  not  appear  to  embrace  the  whole  agree- 
ment between  the  parties,  may  be  supple- 
mented by  parol  evidence,  so  long  as  the 
portion  not  contidned  In  the  written  part 
ot  the  contract  does  not  confilct  with  that 
which  la  written,  or  add  to  or  vary  Its 
terms  in  a  material  part.  The  strongest 
case  upon  this  doctrine  is  that  of  Cbapln 
V.  Dobson,  78  N.  Y.  74,  but  It  seems  to  us 
that  that  case  went  beyond  any  author- 
ity cited  to  support  it,  and  did  permit  a 
verbal  agreement  to  be  incorporated  in  it 
which  varied  the  terras  ot  the  written  in- 
strument. The  contract  Itself  showed  a 
complete  agreement  tor  the  sale  of  certain 
machinery  on  terms  stated,  and  the  terms 
of  pa.vment  were  to  be  cash  on  delivery ; 
.vet  the  court  permitted  the  contract  to 
be  varied  by  an  agi*eement  "  that  the  ma- 
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chines  Bbould  be  so  made  that  they  woald 
do  the  defendant's  work  satisfactorily, 
and,  U  not,  the  plaintiff  would  take  them 
back,  and  the  defendant  sliould  not  be  re- 
quired to  pay  fur  them  if  the  machines  did 
not  operate  to  the  defendant's  satisfac- 
tion ; "  thus  tumtnfl:  what  appears  to  be, 
upon  the  face  of  It,  an  absolute  agreement 
forpurcbaseand  saleof  the  property  there- 
in described,  into  a  conditional  one.  Tbe 
test  for  determining  whether  a  writing  la 
complete  is  laid  down  by  Jones  on  tbe 
Construction  of  Commercial  and  Trade 
Contracts,  at  page  188,  as  follows:  "The 
test  of  the  completeness  of  the  writing 
proposed  as  a  contract  is  tbe  writing  It- 
self. If  t  h  Is  bears  e  vldence  of  careful  prepa- 
ration,  and  due  regard  for  the  many  ques- 
tions which  would  naturally  arise  ont  of 
tbe  subject-matter  of  the  contract,  and  If 
it  is  reasonable  to  conclude  from  It  that 
tbe  parties  have  therein  expressed  their 
final  Intentions  in  regard  to  the  matters 
within  the  scope  of  tbe  wrltinK.then  it  will 
be  deemed  a  complete  and  unalterable  ex- 
position of  sucb  intention.  If,  on  the 
other  band,  tbe  writing  shows  its  infor- 
mality on  Its  face,  there  will  be  no  pre- 
sumption that  It  contains  ail  the  terms  of 
tbe  contract."  Applying  this  test  to  tbe 
contract  In  this  ease,  it  appears  to  contain 
all  tbe  provisions  neceasary  to  make  a 
formal  and  complete  Instrument ;  but  the 
Intention  Itself  is  stated  in  the  instrumont, 
and  asserts  that  it  covers  all  the  agree- 
ments between  the  parties  thereto.  We 
think,  therefore,  that  tbe  Judge  was  not  In 
error  in  excluding  evidence  of  a  coatem- 
poraneona  oral  agreement  of  the  nature 
stated. 

One  other  question  Is  presented  by  this 
record  deserving  of  notice,  and  that  is 
tills :  During  the  progress  of  tbe  trial  tbe 
plaintiff  brougbtlnto  court  wbatltclaimed 
was  the  Identical  cash  register  mano- 
factnred  for  and  senttothedefendant,  and 
requested  the  defendant  to  operate  it  in 
the  presence  of  tbe  jury,  and  explain  to 
tbera  wherein  tbemlstakesweremade.  He 
declined  to  do  so,  as  did  also  the  two 
clerks  who  testified  to  tbe  use  of  the  In- 
strument during  the  time  the  defendant 
had  it  in  bis  possession.  There  was  testi- 
mony introduced  in  the  case  which  tended 
to  show  that  this  was  tbe  same  cash  reg- 
ister which  bad  been  forwarded  to  the  de- 
fendant, and  returned  by  him  to  the  plain- 
tiff. The  plaintiff  then  called  upon  the 
witness  stand  Mr.  Lewis,  who  sold  tbe 
machine  to  the  defendant,  and  requested 
him  to  take  the  machine,  and  explain  Its 
workings  to  tbe  Jury.  This  was  objected 
to  by  the  defendant's  attorney  for  the  rea- 
sons— First,  that  it  was  incompetent,  Im- 
material and,  irrelevant;  and,  Becondlj, 
because  the  machine  bad  not  been  identi- 
fied ,  and,  tbtrdly,  because  It  had  not  been 
shown  that  there  was  no  change  In  tbe 
mechanism  of  the  machine  since  it  was 
shipped  back.  There  was  testimony 
which  tended  to  sbow  that  the  machine 
was  in  the  same  condition  that  it  was  in 
when  it  was  shipped  back  to  theplaintitf, 
and  also  as  to  itsidentlty.  Thecomplain- 
ant's  attorney  offered  toshow  by  the  wit- 
ness how  the  machine  worked  then,  for 
tbe  purpose  of  showing  that  it  was  correct 


when  It  was  in  the  possession  of  tbe  defend- 
ant. The  court  declined  to  permit  It,  but 
stated  as  follows:  " I  shall  permit  you  to 
show  the  principles  upon  which  tiie  ma- 
chine that  was  sent  to  Mr.  Blumeothal 
worked,  to  show  whereby  an  error  might 
be  made  by  them,  and  not  by  the  machine, 
for  the  purpose  nf  showing  bow  mistakes 
can  be  made  by  the  parties  who  operate 
the  machine,— operating  a  correct  ma- 
chine;"  To  which  tbe  pTaintUf's  attorney 
remarked :  "  We  want  him  to  operate  his 
machine  here,  to  sbow  that  this  machine 
Is  perfect  now;  then,  it  we  cannot  trace 
this  machine  to  Mr.  Blumenthal,  our  case 
would  fall.  We  ask  to  show  now  that 
this  machine  is  a  perfect  machine  in  all  re- 
spects; to  sbow  tbe  Jury  bow  it  works." 
The  court  said :  "That  you  can  do;  yoo 
can  show  tbe  principles  npon  which  it 
works. "  Tbe  witness  thereupon  stepped 
down  to  a  table  upon  wtalcb  tbs  machine 
stood,  and  proceeded  to  work  the  machine, 
and  explain  its  principles  to  the  Jury. 
The  defendant's  attorney  claims  that  this 
was  error.  In  order  to  show  whether  or 
not  It  was  error,  it  will  be  necessary  to 
refer  to  tbe  claim  of  the  defendant  made 
upon  the  trial  that  the  machine  furnished 
him  did  not  register  correctly;  that  some- 
times it  would  overran  as  much  as  f  10  in 
one  day,  and  sometimes  fall  short  the 
same  amount.  We  cannot  see  that  there 
was  any  error  committed  by  the  court  in 
permitting  the  machine,  in  effect,  to  be 
received  In  evidence,  nor  for  tbe  witness  to 
explain  the  principles  upon  which  it 
worked,  to  show  the  manner  la  which  It 
registered  the  cash  received.  It  was  ma- 
terial testimony  In  the  case,  and  is  not 
like  the  cases  cited  by  the  counsel  for  the 
defendant,  namely,  Carstans  v.  Hansd- 
man,  61  Mich.  426,  28  M.  W.  Bep.  1&», 
which  was  a  case  where  the  plaintiff 
sued  and  recovered  tor  medical  services 
rendered  to  the  defendant  for  the  care 
and  treatment  of  a  fractured  leg.  In 
that  case  error  was  assigueil  because 
the  court  refused  to  allow  the  defend- 
ant to  exhibit  her  Injured  limb  to  tbe 
Jury.  Tbe  Injnry  occurred  several  years 
before,  and  there  was  testimony  concern- 
ing the  correctness  of  thetreatment,  which 
necessarily  involved  medical  questions 
which  no  jury  could  be  supposed  to  fully 
comprehend.  We  held  that  it  is  not  com- 
petent to  allow  juries  to  determine  for 
themselves  whether  a  physician's  course 
has  been  proper  or  improper  in  the  treat- 
ment of  a  fractured  limb,  and  the  court 
very  properly  refused  to  permit  them  to 
inspect  it  for  that  purpose.  It  was  fur- 
ther said  by  the  cbief  justice  in  that  cane 
that  "no  inspection  after  tbe  injury  Is 
healed,  apart  from  some  knowledge  of  the 
character  of  tbe  injury  and  tbe  method  of 
treatment,  could  enable  even  a  medical 
expert  to  decide  upon  tbe  merits  or  de- 
merits of  the  attending  surgeon.  A.  Jury's 
guessing  from  snch  Inspection  would  be  of 
no  valun  whatever,  and  any  needleaa  ex- 
posure would  have  been,  as  tbe  court  be- 
low properly  held,  improper,  it  not  inde- 
cent.^' In  People  V.  Hall,  48  Mich.  483, 12 
N.  W.  Bep.  665,  (which  was  an  information 
for  mnrder,)  we  fail  to  discover  anything 
wiiich  applies  to  the  question  under  con- 
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Bideration.    We  discover  no  error  in  the 
record,  and  theiudenientmuRtbeafflruied. 
The  other  laaticeti  concurred. 


VlL-LAOB  or  yiCKBBURO  Y.  BrIGGB  et  SU. 

{Supremt  Court  of  ttiehi/oom.    Ma^  8,  1891.) 

MumcipiL  CoxroiixTioxB  —  Violatioh  or  Obdi- 
IIA50B— Sttlb  or  PBooua  —  Jvstiok  Jubibdic- 

TIOX— AlMOUBVlUilTT. 

1.  OrdioMioe  0  of  the  vlllase  of  Vicksbnrg 
(Law*  Mich.  1887,  AotNo.  467,  (4)  provides  that 
it  Bhmll  be  unlawml  to  break  the  peace  of  such 
village.  Bow.  St  Itloh.  «  2889,  provides  that  in 
prosecntions  of  indlTidaalg  for  violation  of  the 
ordinanoea  of  the  Tillage  the  wairant  shall  be  in 
the  name  of  the  people  ot  the  atata  of  Ulohl^an. 
Heid,  that »  wamst  iaaaed  by  •  lostioe,  obarg- 
iag  a  breach  of  the  peaoe  contrary  to  auch  ordl- 
aanoe,  was  properly  in  the  name  of  the  people. 

a.  Section  2841  enacta  that  In  all  proceed- 
ings for  the  violation  of  any  ordinance  anch  or- 
dinance or  ita  provisioiis  ahall  be  deemed  to  be 
sofltoiently  set  forth  in  a  complaint  or  warrant 
by  reciting  Its  title  and  the  data  of  its  adoption. 
Held,  that  in  proceeding*  for  a  breach  of  the 
peace  a  oomplaint  and  warrant  were  sufficient 
which  set  oat  the  partioulara  of  the  offense,  stat- 
ing that  It  was  done  "oontrsry  bo  the  provisions 
of  ordinance  nnmher  six  of  said  village,  entitled, 
'An  ordinanoe  relating  to  disturbances  and 
breacbee  of  the  peaoe^' In  snch  oases  made  and 
provided,  adoptad  November  U,  1880. " 

i.  In  the  village  of  Vicksburg,  whose  char- 
ter oontains  no  provision  tor  the  adjonmment  of 
caoses  oonuoenoed  by  warrant,  an  action  com- 
mmtced  by  warrant  before  a  justice  for  breach 
of  the  peace  will  he  governed  as  to  adjonmment 
by  the  general  laws  of  the  state  relating  to  crim- 
inal proceedings. 

4.  How.  St.  lOdb.  t  7004,  provides  that  "oa 
the  retom  of  the  warrant  with  the  aoouaad  the 
said  ]Qstioe  shall  proceed  to  *  *  *  determine 
the  oause  within  one  week, "  onless  the  excusable 
abaenoe  of  witnesses  shall  render  a  continuance 
necessary.  Held,  that  a  Justice  lost  Jurisdiction 
by  adjourning  for  eight  days  an  action  for  breach 
of  the  peace  at  the  request  of  an  absent  attorney 
olalming  authority  to  act  for  defendants,  when 
the  latter  in  open  court  expreasly  repudiated  such 
authority,  and  demanded  Immediate  trial. 

5.  On  a  trial  for  breaoh  of  the  peace  defend- 
ants have  a  right  to  disclaim  the  authority  of  any 
absent  attorney  pretending  to  act  for  them. 

Krrorto  drcnit  (oart,  Kalamazoo  coan- 
ty ;  Gbobok  M.  Buck,  Judge. 

Action  by  the  village  of  Vlcksburs 
against  Edmund  S.  Brigga  and  Orlando 
Burke.   Defendants  appeal. 

Kinatuie  A  Fnacb  and  W.  O.  Howard, 
tor  appellants.  J.  R.  Cropaey,  lor  appellee. 

Obampun,  C.  J.  On  April  4, 1889,  the  de- 
fendants were  arrested  upon  a  warrant  le- 
aned upon  the  complaint  ol  one  Clarence 
Dpson, charging  them  with  having  violat- 
ed ordinance  6  of  the  village  ul  Vlckaburg, 
which  reads  as  follows:  "Section  1.  The 
yUlage  of  Tlcksburg  ordains  that  it  nball 
be  anlawfnl  tor  any  person  to  commit  or 
promote  any  disturbance,  or  to  break  the 

geace  and  quiet  ot  the  village  of  Vlcks- 
urg,  or  any  portion  thereof,  by  commit- 
ting or  promoting  a  breach  ol  the  peace. 
Set*.  3.  Any  person  violating  the  provis- 
ions ot  this  ordinance  upon  conviction 
tuereot  shall  be  punished  by  a  fine  nut  ex- 
ceeding fifty  dollars,  or  IniprifionmeDt  in 
the  yilTage  prison  ol  said  vilUige  or  in  the 
coanty  Jail  of  the  county  ol  Kalamaioo 
lor  any  period  not  exceeding  sixty  days, 
or  both  snch  fine  and  imprlsonmeat,  in 
v.48N.w.no.ll— 40 


the  discretion  of  the  court, "  On  April  5tb 
following,  tlia  delendants  were  arrsLgued 
before  tbe  justice  who  issued  the  war- 
raut,  and  refused  to  pli^ad,  whereupon  a 
plea  ol  not  guilty  was  entered  lor  each  of 
the  defendants,  aud  they  then  appeared 
specially,  and  made  a  motion  that  the 
complaining  witness  give  security  for 
costs,  wliicb  motion  was  overruled.  The 
justice  then  set  the  case  down  lor  trial  on 
April  9th  at  10  o'clock. in  tbe  forenoon  at 
his  ofiSne.  Tbe  village  appeared  by  Jesse 
K.  Cropsey,  its  attorney,  and  tbe  delend- 
ants appeared  specially  by  JDavid  R.  Con- 
don as  their  attorney.  No  demand  was 
made  for  a  jury.  On  April  9, 1K90,  the  suit 
was  called,  the  plalntiH  by  its  attorney 
being  present  in  court,  and  the  delend- 
ants stood  mute,  but  present  In  court  by 

D.  R.  Condon.  The  justice  received  a  tele- 
gram Irom  E.  M.  Irish,  as  counsel  lor  the- 
village  ol  Vicksburg,  and  O.  T.  Tuthill, 
who  claimed  to  be  attorney  for  the  de- 
fendants, asking  that  the  case  be  ad- 
journed to  April  17, 1880,  at  10  o'clock  in 
tbe  lorenoon.  The  delendants  denied 
that  O.  T.  TntUU  was  their  attorney, 
and  declared  they  did  not  recognise  hlJm 
as  such.  The  justice  granted  the  adjourn- 
ment nntll  A^l  17tb  at  10  o'clock  in  tbe 
lorenoon.  and  reaa(i«d  tbe  delendants  to 
recognise  lor  tbefc  appearance  in  the  sum 
ot  $200,  which  was  given,  with  Arthur  B. 
Briggs  as  surety,  and  protesting  and  not 
recognising  the  Jurisdiction  ot  the  court, 
and  also  denying  that  O.  T.  Tuthill  was 
their  attorney  in  tbe  case,  and  objecting 
to  the  adjournment.  On  April  17,  1890, 
tbe  suit  was  called  by  the  Justice,  aud  the 
village  was  present  by  its  attorney  and 

E.  M.  Irish.  The  defendants  were  present 
in  court,  and  answered  specially  by  James 
Kinnane,  their  attorney,  who  moved  to 
discharge  tbe  defendants  (1)  because  the 
case  had  been  adjourned  by  the  court 
without  tbe  consent  ol  the  delendants,  or 
either  of  them,  beyoud  the  jurisdiction  ot 
the  court,  aud  the  court  had  no  power  or 
legal  authority  to  adjourn  the  case  arbi- 
trarily for  10  days;  as  was  done;  (2)  lor 
the  reason  that  the  complaint  charged  no 
offense  under  the  laws  of  the  state  of 
Michigan;  (3)  tbe  complaint  charges  no 
offense  known  to  the  village  of  Vicks- 
burg; (4)  lor  tbe  reason  that  the  ordi- 
nance under  which  the  complaint  Is 
drawn  is  in  violation  ol  tbe  constitution 
of  the  United  States  and  ol  the  state  ot 
Michigan;  and.  lastly. lor  tbe  reason  that 
tbe  complaint  does  not  charge  any  offense 
known  to  the  by-laws  ul  the  village  ot 
Vicksburg.  Another  reason  was  added: 
That  the  proceedings  in  the  case  do  not 
show  that  the  complaint  wtis  made  by  or 
upon  the  order  of  any  public  officer  ot  the 
villas  of  Vicksburg,  and,  no  security  lor 
costs  having  been  ordered  or  given,  the 
court  Is  without  jurisdiction.  The  motion 
was  denied,  and  witnesses  were  intro- 
duced and  sworn  on  behalf  ot  the  village, 
against  the  defendants'  objection  that  tbe 
court  bad  no  jurisdiction  to  determine 
tbe  case.  Tbe  court  determined  that  tbe 
defendants  were  guilty  of  the  disturbnnce, 
as  charged  in  the  complaint,  and  there- 
upon sentenced  them  each  to  pay  f  15  fine 
and  f  10  costs  of  suit,  and  In  default  ot 
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poyment  of  said  fine  and  ooste  on  or  be- 
fore Saturday  noon,  April  19, 1890,  the  de- 
fendants, Edmund  S.  Brlgj^s  and  Orlando 
Burke,  be  conQned  in  the  cunimon  ]atl  in 
the  county  of  Kalamazoo  for  the  term  of 
80  days  each,  from  and  including  that  day. 
The  defendants  were  left  in  charge  of 
John  S.  Day,  deputy-sheriff.  The  com- 
mitment was  issued  at  12  o'clock  noon, 
and  delivered  to  John.  S.  Day,  deputy- 
sheriff,  April  19, 1S90.  On  April  22, 1890,  a 
writ  of  certiorari  was  served  on  the  sher- 
iff, and  the  order  made  releasing  the  de- 
fendants; they  having  given  a  recogni- 
sance. The  case  was  brought  to  hearing 
upon  the  writ  of  nerttorarl  in  the  circuit 
court  for  the  county  of  Kalamazoo,  and 
the  Judgment  and  sentences  were  a£Brmed 
by  the  circuit  court,  and  the  case  is 
brought  here  by  writ  of  error.  Defend- 
ants claim  in  this  court  (1)  that  the  ap- 
pellants were  arrested  upon  a  void  com- 
plaint and  warrant;  that  the  statement 
uf  the  offense  was  not  in  geuerai  terms, 
and  failed  to  specify  that  the  offense  was 
committed  in  any  public  place;  that  the 
process  runs  In  the  name  of  the  people  of 
the  state  of  Michigan ;  that  there  appears 
to  be  no  provision  for  this  in  the  charter 
of  the  village  of  Vicksburg.  (2)  That,  If 
the  court  ever  had  Jurisdiction  of  tbe  case, 
such  Jurisdiction  was  lost  by  the  arbitrary 
adjournment  of  the  case  from  April  9th  to 
April  17th,  a  period  of  more  than  seven 
days,  without  the  consent  and  against 
the  protest  of  tbe  defendants.  (3)  The 
penalty  imposed  by  the  Justice  was  unau- 
thorized, and  therefore  void.  That  the 
ordinance  under  which  the  case  was 
brought  does  not  provide  for  the  taxa- 
tion of  the  costs  In  any  sura  whatever. 

The  only  error  assigned  is  that  the  court 
erred  in  affirming  the  judgment  rendered 
in  the  said  cause  in  the  Justice  court.  Un- 
der this  assignment  of  error  tbe  only  ques- 
tion which  this  court  can  consider  is  the 
question  whether  the  Justice  court  had  Ju- 
risdiction to  render  the  Judgment  he  did. 
The  proceedings  had  before  the  justice 
must  be  govurned  by  the  rules  applicable 
to  civil  proceedings.  The  village  of  Vlcks- 
burg  was  organized  under  a  special  act  of 
the  legislature,  being  Act  No.  30!i  of  the 
Local  Acts  of  1883,  and  revised  and  amend- 
ed by  Act  No.  467  of  the  Laws  of  1887.  The 
ordinance  under  which  the  defendants 
were  arrested  was  authorized  under  sec- 
tion 4  of  the  revised  act.  Section  7  of  Act 
No.  467  provides  that  in  all  suits  com- 
menced by  warrant  for  the  violation  of 
any  ordinance  or  by-law  of  said  village 
either  party  may  remove  the  Judgment 
and  proceedings  into  the  circuit  court  for 
the  county  of  Kalamazoo  by  appeal  or 
writ  oJ  certiorari,  and  the  proceedings 
therefor  and  thereon  and  disposition  of 
tbe  cause  in  the  circuit  court  shall  be  tbe 
game  as  on  appeal  and  certiorari  in  crim- 
inal cases  cognizable  by  Justices  of  the 
peace  if  the  case  was  commenced  by  war- 
rant, and  in  all  other  cases  the  proceed- 
ings shall  be  as  in  cases  of  appeal  and  cer- 
tiorarl  In  civil  suits.  Section  15  provides 
that  said  village  of  Vlcksburg  shall  in  all 
things  not  herein  otherwise  provided  be 
governed  by  and  Its  powers  and  duties  de- 
fined by  Act  No.  62  of  the  Session  Laws  of 


1875,  and  the  acts  amendatory  and  supple- 
mentary thereto.  It  is  conceded  by  the 
attorney  of  the  village  that  tb^:«  Is  noth- 
ing in  the  special  act  which  states  that  the 
style  of  the  process  shall  be  In  the  name  of 
the  people  of  the  state  of  Michigan,  but 
under  the  section  last  cited  he  claims  that 
it  is  governed  by  sections  2889  and  284]> 
of  Howell's  Statutes;  and  section  2839 
provides  that  "prosecutions  for  violation* 
of  the  ordinances  of  the  village  may,  in  all 
cases  except  against  corporations,  be  com- 
menced by  warrant  for  the  arrest  of  the 
offender.  Such  warrant  shall  be  in  the 
name  of  tbe  people  of  the  state  of  Michi- 
gan, and  shall  set  forth  tbe  substance  of 
the  offense  complained  of,  and  be  substan- 
tially of  tbe  form,  and  be  Issued  upon 
complaint  made,  as  provided  by  law  in 
criminal  cases  cognizable  by  Justices  of 
tbe  peace."  Section  2841  enacts  that  "it 
shall  not  be  necessary  In  any  salt,  pro- 
ceeding, or  prosecution  for  tiie  violation  of 
any  ordinance  to  state  or  set  forth  sucb 
ordinance  or  any  of  the  provisions  there- 
of, in  any  complaint,  warrant,  process,  or 
pleading  therein;  but  the  same  shall  be- 
deemed  sufficiently  set  forth  or  stated  by 
reciting  its  title  and  tbe  date  of  Its  pait- 
sage,  adoption,  or  approval;  and  It  shall 
be  a  sufficient  statement  of  the  cause  of 
action  in  any  sucb  complaint  or  warrant 
to  set  forth  substantially  and  with  rea- 
sonable certainty  as  to  time  and  place  the 
act  or  offense  complained  of,  and  to  allege 
the  sametobe  in  violation  of  an  ordinance 
of  the  village,  referring  thereto  by  its  title 
and  the  date  of  Its  passage,  adoption,  or 
approval.  In  all  prosecutions  for  viola- 
tions of  the  ordinances  of  the  village  either 
party  may  require  a  trial  by  Jury. "  These 
provisions  of  the  law  show  that  the  war- 
rant in  this  case  was  properly  made  to 
run  in  the  name  of  the  people  of  the  state 
of  Michigan,  and  also  that  the  offense 
complained  of  was  sufficiently  set  out  id 
the  complaint  and  warrant  before  tbe  Jus- 
tice. As  before  said,  the  violations  of  tbe 
village  ordinances  are  not  considered 
criminal  offenses.  Mixer  v.  SuitervlBors, 
26  Mich.  422;  People  v.  Jackson,  8  Micb. 
110,262;  County  of  Wayne  v.  aty  of  De- 
troit,  17  Mich.  390;  People  v.  ControUer  of 
Detroit,  18  Mich.  446;  Fennell  v.  Bay  City, 
86  Mich.  186.  The  proceedings  to  punish 
violations  thereof  are  provided  bystatate; 
and  they  follow  the  method  of  criminal 
proBecutions  under  the  provteioQS  above 
cited. 

There  Is  nothing  in  tbe  charter  of  the 
village  of  yicksburg  which  regnlaten  or 
provides  for  the  adjournment  of  causes 
commenced  by  warrant,  but  we  think 
that  the  proceedings  are  so  far  In  the  nat- 
ure of  criminal  proceeding's  where  suit  is 
commenced  by  arrest  of  tlie  defendant 
that  the  trial,  unless  otherwise  provided 
for,  should  be  controlled  by  the  proviiiioaB 
of  the  law  relative  to  criminal  proceedings 
before  justices  of  the  peace,  where  the  stat- 
ute authorizes  the  trial  of  the  person  cu^ 
reMted  in  justice  courts;  and  hence  we 
think  that  section  7094,  How.  St.,  applies, 
which  provides:  "On  the  return  of  the 
warrant  with  the  accused  the  said  Justice 
shall  proceed  to  hear,  try,  and  determine 
the  cause  within  one  week  after  the  return 
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of  the  same,  nnless  the  absence  of  wlt- 
neeaes  from  the  county  without  the  fault 
or  ronnirance  of  the  party  seeklns  such 
continuance  eball  render  such  continuance 
necesaary,  or  unless  the  sickness  of  wit- 
nesses or  of  the  accused  shall  render  a  con- 
tlnnance  of  such  causenecessary ;  in  which 
case  it  shall  and  maybe  competent  for  the 
Justice  to  adjourn  or  continue  the  same 
for  such  time  as  may  be  necessary  to  se- 
cure the  ends  of  Justice,  not  exceeding 
thirty  days  in  all."  The  cause  for  ad- 
Jonrnment  in  this  case  when  the  parties 
were  brought  before  the  Justice  did  not 
authorize  the  adjournment  nt  the  case  be- 
yond one  week  from  the  time  they  were 
brought  before  the  Justice. 

The  defendants  had  a  right  t3  disclaim 
the  authority  of  Mr.  TuthlU  to  act  as  their 
attorney,  and  they  had  a  right  to  an  im- 
mediate trial,  unless  the  absence  of  wit- 
nesses made  it  necessary  for  an  adjourn- 
ment, which  could  not  in  ordinary  cases 
exceed  one  week.  It  follows  that  the  Jus- 
tice lost  Jurisdiction  by  the  adjournment 
from  the  9th  to  the  17th,  and  the  motion 
fur  the  discharge  of  the  defendants  on 
that  day  should  have  been  granted.  It 
follows  that  the  Jndgment  of  the  circuit 
court  mast  be  reversed,  and  no  new  trial 
will  be  granted.  The  other  Justices  con- 
curred. 


SuiTB  r.  Board  of  State  Auditobs. 
(Supreme  Cawrt,  of  MidM/gan.    May  6,  1891.) 

BTATB  BoUHTIBS  to    BOLDIBBS— CONSTKnCTIOJf   OF 

Act. 
Act  Mich.  Feb.  6,  1864,  which  provides  for 
the  payment  of  a  bounty  to  any  one  who  shall  en- 
list in  the  military  or  naral  service  of  the  United 
States,  and  be  credited  on  the  quota  of  this  state, 
"under  any  call  or  order  of  the  president  •  *  » 
made  or  issued  since  the  first  of  January,  1861, " 
applies  only  to  enlistments  under  calls  made  be- 
tween that  time  and  the  passage  of  the  act,  and 
not  to  those  made  thereafter. 

Application  for  maadamva. 
Pntteraoa  &  Wood,  for  relator. 
Lee,  for  respondent. 


Jay  P. 


Gbant,  J.  The  relator's  petition  is  filed 
In  this  case  to  obtain  the  writ  of  man- 
damas  to  compel  the  reMpondent  to  al- 
low bis  claim  for $100, state  bounty,  under 
Act  No.  23  of  the  Laws  of  1864.  Relator 
shows  that  he  enlisted  in  Company  H, 
twenty-third  regiment  Michigan  volun- 
teer Infantry,  on  September  3, 1864,  that  be 
was  duly  credited  to  the  township  of  Wa- 
tertown,  where  he  was  enrolled,  and 
where  he  resided  at  the  time  of  his  enlist- 
ment, on  the  quota  of  said  township,  un- 
der a  call  of  the  president,  made  after  the 
1st  day  of  January,  1S64.  Ho  first  applied 
to  this  court  for  a  writ  of  mandamus  to 
compel  the  auditor  general  to  issue  his 
warrant  for  this  claim.  Smith  v.  Apltn, 
45  N.  W.  Sep.  136.  The  writ  was  refused, 
tor  the  reasons  which  will  be  found  stated 
in  that  opinion.  The  relator,  after  that 
decision,  presented  bis  claim  to  the  re- 
spondent, which  now  answers,  admitting 
this  refusal,  and  denies  that  he  is  entitled 
to  the  writ,  because  (1)  he  does  not  state 
in  bis  petition  upon  what  call  of  the  pretii- 
deut  or  military  authority  of  the  United 


States  he  was  credited  at  the  time  of  his 
enlistment;  and  (2)  that  the  records  of  the 
war  department  of  the  United  States  gov- 
ernment show  that  he  was  credited  under 
the  call  of  the  president,  dated  July  18, 
1864.  It  becomes  immaterial  to  decide  the 
first  point,  in  view  of  the  fact  that  the  an- 
swer alleges  upon  which  call  he  was  cred- 
ited. This  allegation  must  be  taken  as 
true,  inasmuch  as  the  relator  does  not 
controvert  it,  and  has  demanded  no  issue 
of  fact.  The  relator's  legal  right  depends 
upon  the  construction  of  section  8  of  the 
above-mentioned  act.  That  part  of  the 
section  involved  is  as  follows:  "There 
shall  be  paid  from  the  war  fund  of  this 
state  a  uniform  state  bounty  of  $100  to  each 
person  •  •  •  who  may  hereafter  enlist 
and  be  mustered  into  the  military  or  na- 
val service  of  the  United  States,  and  who 
shall  be  credited  on  the  quota  of  this 
state,  •  •  •  under  any  call  or  order  of 
the  president  or  military  authorities  of  the 
United  States,  •  •  •  made  or  issued 
since  the  first  day  of  January,  A.  D.  1864." 
This  act  was  passed  February  4,  and  ap- 
proved February  6,  1864.  One  call  had 
been  made  February  1, 1864,  ofaOO,OOOmen. 
Four  other  calls  were  made  during  the 
year  1864,  dated,  respectively,  March  14th, 
April  23d,  July  18th,  and  December  l»tb. 
The  claim  of  the  relator  la  that  the  act  in- 
cludes bounty  to  all  soldiers  who  were  en- 
listed and  credited  upon  calls  subsequent 
to  its  passage,  as  well  as  upon  those  prior 
thereto.  This  depends  entirely  upon  the 
meaning  of  the  word  "since, "  used  in  the 
act.  It  is  defined  by  Webster  as  meaning 
"In  the  time  past,  counting  backward 
from  the  present;  before  this  or  now; 
from  any  time  forward  to  the  present." 
We  are  cited  to  no  instance  in  which  this 
word  has  been  used  with  reference  to  fut- 
ure time.  It  necessarily  refers  to  some- 
thing past,  and  never  extends  into  the 
future.  As  used  in  this  act,  it  means  any 
call  or  order  made  or  issued  since  the  1st 
day  of  January  to  the  4th  day  of  Februa- 
ry, 1864.  But,  it  any  doubt  existed  as  to 
the  sense  In  which  it  was  used,  the  legis- 
lature put  it  at  rest  by  this  same  act. 
Section  6  made  provision  for  local  boun- 
ties by  townships  and  cities,  and  provided 
tor  u  bounty  to  soldiers  "  who  shall  be  en- 
listed and  mustered  Into  the  military  or 
naval  service  ot  the  United  States  from 
such  township  or  city,  to  fill  the  quota  of 
such  township  or  city,  on  any  call  for  vol- 
unteers made  by  the  president  of  the  Unit- 
ed States  since  January  20,  1864,  or  which 
he  may  hereafter  make.  "  This  shows  con- 
clusively that  the  word  "since"  was  used 
by  the  legislature  In  this  act  in  its  usual 
and  well-understood  meaning.  There  had 
been  but  one  call  during  the  time  to  which 
either  clause  could  apply.  Manifestly, 
therefore,  it  is  of  no  avail  to  say  that, 
there  having  been  but  one  call,  the  legisla- 
ture would  have  speclfled  that  call,  if  they 
had  intended  that  the  act  sliould  have 
been  limited  to  that  call.  To  sustain  the 
relator's  position,  it  would  be  necessary 
to  hold  tliat  the  legislature  gave  to  this 
word  two  different  meanings  in  the  same 
act.  To  BO  hold  would  be  manifestly  al>- 
surd,  especially  in  view  of  the  fact  thut  the 
meaning  contended  for  is  neither  natural, 
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asnal,  nor  reasonable.  The  records  of  the 
war  department  show  that  under  the  calls 
above  m»de,  after  the  passage  of  this  act, 
27,725  men  nrere  furnished  by  Michigan. 
Under  the  relator's  claim  these  would  all 
beentltled  to  bounty  involving  an  expend- 
iture by  the  state  of  $2,772,500.  If  inter- 
est should  be  added,  as  claimed  by  relator, 
the  amount  In  round  numbers  would  be 
f  6,000,000.  Besides  these  are  the  7,313 men 
who  enlisted  under  the  call  of  February  1, 

1864,  and  are  within  the  decision  of  Smith 
▼.  Aplin.  The  creation  of  such  a  debt  can 
rest  only  on  clear  legislative  Intent.  It  is 
a  significant  fact  that  no  such  claim  was 
mado  until  after  the  lapse  of  25  years. 
The  relator's  claim  is  not  aided  by  the  act 
of  March  2, 1865,  antborizing  the  issue  of 
bonds  to  the  amount  of  f  1,000,000,  nor  by 
the  act  of  March  31, 1806,  authorizing  the 
issue  of  f 500,000  more  for  the  purpose  of 
paying  the  state  bonntiea.  -Those  acts  did 
not  refer  tu  the  bounties  provided  for  by 
any  particular  law,  but  provided  for  the 
payment  of  state  bounties  authorised  un- 
der any  law  of  the  state.    On  February  4, 

1865,  the  legislature  passed  an  act  autborlK- 
Ingthe payment  of  fl60  to  one  class  of  vol- 
unteers, and  $200  to  another.  These  also 
were  covered  by  the  above  acts  providing 
for  the  bonds.  This  act  has  twice  been 
before  this  court.  People  v.  Hattimond, 
13  Mich.  247;  People  v.  Qnarter-Master 
General,  19  Mich.  384.  By  these  decisions 
the  act  was  held  to  apply  only  to  those 
who  enlisted  under  the  call  of  February  1, 
1864,  and  not  to  those  who  had  enlisted 
prior  to  that  date.  The  relator  in  People 
V.  Hammond  enlisted  March  12, 1864,  and 
claimed  to  have  enlisted  on  the  faith  of  the 
act  of  February  4th.  The  call  of  Februa- 
ry 1st  was  for  600,000  men.  By  the  milita- 
ry authorities  this  act  was  construed  as 
an  additional  call  for  200,000  men.  The 
township  to  which  the  relator  in  thatcase 
was  credited  had  nut  furnished  its  quota 
under  the  800,000  call  of  October  17, 1863. 
While  the  question  of  subsequent  calls  was 
not  involved  in  these  cases,  yet,  in  my 
}adgment,  they  clearly  hold  that  the  act 
applies  only  to  the  call  of  February  1st. 
Mr.  Justice  Campbblt^  in  the  latter  'case 
said :  "  This  law  was  construed  in  People 
v.  Hammond  ae  applicable  only  to  those 
enlisting  and  enrolled  under  the  last  call 
lor  200,000  men  in  February,  1864. "  But  a 
reference  to  the  history  of  that  time  will 
show  that  tbe  relator  did  not  and  could 
not  have  enlisted  in  reliance  upon  the 
bounty  provided  by  this  act.  On  May  14, 
1864,  tbe  military  department  of  the  state 
issued  general  orders  No.  3,  discontinuing 
the  bounty  theretofore  paid  by  the  state, 
except  as  to  those  re^nlisted  as  veterans 
in  the  field.  July  2lBt  of  the  same  year 
Gov.  Blair  i«eued  a  proclamation,  in 
which  he  says:  "As  an  inducement  to  en- 
list, the  government  of  the  United  States 
will  pay  a  bounty  of  one  hundred  dollars 
to  recruits  enlisting  for  one  year,  two  hun- 
dred for  those  enlisting  for  two  years,  and 
three  hundred  for  those  enlisting  fur  three 
years.  Such  local  bounties  will  be  paid  as 
tbe  people  of  the  several  towns,  wards, 
and  subdlstricts  may  authorize,  in  pursu- 
ance of  law  No  state  bounty  can  be 
paid. "    See  pamphlet  prepared  by  the  au- 


ditor general,  January,  1873,  entitled  "  Acts 
of  the  legislature  and  orders  of  the  gov- 
ernor of  Michigan  relative  to  the  payment 
of  state  bounties  to  volunteers.  Tbere 
was  no  action  on  the  partof  the  state  au- 
thorities, nor  any  common  aaderstandlng 
at  the  time,  showing  that  this  act  was 
construed  to  include  subsequent  calls,  it 
is  a  fact,  shown  by  municipal  records,  and 
which  will  be  remembered  by  the  men  of 
those  days,  that  large  local  bonnties 
were  paid.  These,  and  the  bounties  offered 
by  the  United  States,  constituted  the  sole 
pecuniary  inducement  for  enlistments.  It 
is  further  apparent  that  the  state  govern- 
ment constnierl  this  act  as  applicable  on- 
ly to  the  call  of  February  1st,  from  tbe  re- 
tiring message  of  Gov.  Blair,  January  5, 
1B65,  wherein  he  stated  that  an  addition- 
al appropriation  of  about  $700,000  wonld 
be  requirad  to  pay  the  bounties  due  ander 
that  act.  If  the  act  had  included  8ubs»- 
qnent calls,  the  amount  stated  should  have 
been  more  than  $3,000,000.  Tbe  writ  mast 
be  denied. 

Cabili.,  J.,  did  not  sit.    The  other  jus- 
tices concurred. 


Farband  t.  Aldrich  et  at. 
(Supreme  Court  of  Michigan.    May  8, 1801.) 

LiBBI/— EVIOSKCS— iHBTBVaTIOim— DAKAQBa — 

Tbial. 
1.  A  newspaper  article  charged  the  daughter 
of  "Mrs.  Farons"  with  immoral  condnot.  la  a 
subsequent  pablicatlon  it  was  stated  that  tbe 
brother  of  "Bertha  Farrand"  had  denied  the 
charm.  Held,  in  an  action  for  libel  brought  by 
Bertha  Farrand,  that  it  was  competent  to  show 
by  persons  living  in  the  vicinity,  who  read  the 
first  article,  that  they  understood  it  to  refer  to 
plaintiff. 

3.  Proof  of  the  circulation  of  defendants' 
paper  six  montlis  after  tl^e  publication  Is  not  so 
remote  as  to  render  it  Incompetent  on  the  qnes- 
tlonof  the  extent  of  the  circulation  when  the  libel 
was  published. 

8.  Error  in  admitting  evidence  as  to  defend- 
ants'  actual  financial  standing,  instead  of  con- 
fining it  to  their  reputed  standing,  which  alone 
bears  on  the  injury  to  plaintiff,  is  no  ground  for 
revemal,  where  tbe  verdict  is  so  small  as  to  show 
that  the  jury  could  not  have  bean  prejudiced  by 
the  admission  of  the  evidence. 

4.  Evidence  as  to  plaintiit's  conduct,  excla- 
mations, and  aots,  when  she  first  read  the  article, 
is  admissible,  as  well  as  to  her  appearance  and 
condnot  afterwards;  but  no  testimony  is  admis- 
sible as  to  her  declarations  on  occasions  subse- 
quent to  her  first  reading  of  tiie  article. 

5.  It  is  proper  to  instruct  that  the  evidence 
as  to  the  appearance  and  conduct  of  plaintiff  aft- 
er the  commencement  of  the  action  shonld  be 
carefully  considered  by  the  jury,  and  that,  so  far 
as  simulated,  and  not  the  natural  expression  of 
real  soltering  by  plaintiff,  such  appearance  and 
condnot  should  be  disregarded  by  the  Jury;  but, 
if  tltey  were  tbe  honest  expression  of  true  suffer- 
ing, the  evidence  should  be  given  Its  fSir  weight 
in  determining  the  extent  of  the  injury,  if  any, 
which  plaintiff  suffered  from  the  publication. 

6.  Instructions  referring  to  declarations  made 
by  plaintiff  after  the  time  when  she  first  read 
the  article  are  properly  refused,  where  there  is 
no  evidence  of  any  sach  declarations. 

7.  Where  the  publication  In  question  is  ad- 
mittedly a  pure  fabrioation,  and  the  only  real 
question  for  the  jury  is  one  of  damages,  a  re- 
quested instruction  that  plaintiff's  nUlore  to 
testify  gives  rise  to  the  presumption  tliat  her  tes- 
timony would  not  support  her  claim  is  properly 
modified  by  stating  that  such  presumption  woald 
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oe  dispelled  by  any  reasonable  explanation  found 
in  the  evidence  of  such  failure  to  call  plaintiff. 

8.  The  publication  haviner  charged  plaintilt 
with  gross  immorality,  It  was  proper  for  the 
Jury,  in  estimating  the  damages,  to  take  into 
consideration  her  mental  suSenng,  and  the  etTect 
of  the  pnbllcation  on  her  future,  though  defend- 
ants were  not  actuated  by  willfulness  or  malice 
In  making  the  publicatiw. 

9.  Alleged  improper  remarks  of  counsel  In hU 
argument  to  the  jury  must  be  given  in  the  record 
to  make  them  a  basis  tve  error. 

Error  to  circuit  court.  Branch  cooDty ; 
Victor  H.  Lanb,  Jtidse. 

Chumplon  dt  Chninpion,  {John  B.  Ship- 
man,  of  counRel,)  fur  appellants.  A.  T. 
Lanpliere,  (Austin  Blair,  of  counsel,)  (or 
appellee. 

Grant,  J.  Action  of  libel.  Verdict  and 
Judgnient  for  plaintiO  for  f  1,000.  The 
llbeloD8  article  nras  publisbed  in  the  Cold- 
water  Republican,  July  2U,  1888.  which 
newspaper  was  owned  and  puhllahed  by 
the  delendants.  It  reads  an  folio wb:  "A 
Kentucky  Seasatlon,  In  which  are  Some 
Cold  water  People.  The  following  excwpta 
are  taken  from  the  Louisville,  Ky.,  Com- 
mercial of  July  18th.  All  the  parties  are 
well  known  In  this  city.  Lexington,  Ky., 
July  17tb.  Considering  the  many  points  ol 
interest,  the  varied  and  suspieious  move- 
ments of  the  principal  actors,  and  the 
scandals  whicJi  have  arisen  since  investir 
gatlon  cominenced,  probably  the  suit  for 
ejectment  filed  by  Sidney  Clay  against  B. 
S.  Wright  in  the  Bourbon  circuit  court, 
in  which  depositions  have  been  taken,  is 
the  most  sensational  salt  ever  on  docket 
in  a  court  in  central  Kentucky.  *  •  • 
To  gut  at  the  case  it  requires  going  back 
tu  a  uouple  ol  yean  ago.  At  that  time  a 
gentleman  with  the  haughty  bearing  of  a 
lord,  the  style  of  a  prince,  the  figure  of  an 
Adonis,  and  to  all  appearances  an  unlim- 
ited purse,  made  his  appearance  In  the  Ut- 
ile Bourbon  capital.  As  Is  usual,  he  said 
he  was  on  the  lookout  for  a  fine  blue-grass 
farm  on  which  to  place  his  superb  stud  of 
trotters,  which  was  headed  by  the  noted 
stallion  Royal  Feamaught.  Thus  Mi-.  B. 
B.  Wright  made  bis  advent  into  the  coun- 
ty of  Bourbon.  •  •  •  At  last,  however, 
be  selected  a  place,  which  proved  to  be 
what  is  known  as  the '  Sidney  Clay  Home,' 
owned  by  the  gentleman  ot  that  name, 
who  ia  perhaps  the  wealthiest  Individual 
in  Bourbon  connty.  He  informed  Mr. 
Clay  hit)  place  was  the  one  he  wanted,  but 
be  did  not  denire  at  that  time  to  purchase 
It,  as  the  locality  might  not  suit  him  after 
a  residence  tor  a  while  in  the  neighbor- 
hood, but  he  was  willing  to  lease  it  for  a 
term  of  years,  with  the  privilege  of  buying 
it  at  the  expiration  of  the  time  stated. 
These  terms  suited  Mr.  Clay,  and  the  lease 
was  drawn  up,  the  papers  signed,  and  the 
key  of  the  old  homestead  turned  over  to 
Mr.  Wright.  •  •  •  When  he  (Wright) 
got  well  settled  in  his  new  home,  what  has 
proved  to  be  his  side  partner,  a  man  named 
Ira  H.  Harris,  arrived  from  Coldwater, 
Mich.,  and  took  up  quarters  at  the  farm. 
He  was  accompuuied  by  two  ladles,  one 
of  whom  was  Charles  Harris'  wife,  while 
the  other  was  a  beautiful  young  girl  of  15 
years,  named  Miss  Tory  Osliorne.  From 
their  advent  in  the  neighborbuodthe  scan- 


dal rommenced,  which  promisee  to  end 
only  wheu  all  of  the  principal  actors  have 
bid  fair  Bourbon  adieu.  Hardly  had  they 
taken  up  their  abode  In  the  mansion  on 
the  farm  before  rumors  of  their  conduct 
became  noised  about  in  that  locality.  It 
was  at  first  thought  to  be  only  servants' 
gossip,  but  in  a  few  months  the  affair  cul- 
minated in  the  discovery  being  made  that 
the  fair  .young  girl  had  succumbed  to  Har- 
ris'fascinations,  and  was  unfortunately  In 
an  interesting  condition.  Things  were 
not  in  this  condition  long,  as  Ira  G.  Har- 
ris, at  Wright's  suggestion,  induced  a  Mrs. 
Farons,  a  boarding-house  keeper  of  Cold- 
water,  Mien.,  to  coma  ont  and  run  that 
part  of  the  business.  She  too  was  accom- 
panied by  a  young  lady,  who  proved  to 
be  her  daughter,  aged  18  years.  Not  long 
after  they  had  taken  up  their  quarters  on 
the  place  another  scandal  developed,  as 
by  some  hook  or  crook  it  was  discovered 
that  Wright  and  Mrs.  Farons  were  occu- 
pying the  same  apHrtment.  while  Harris 
and  the  daughter  were  doing  likewise  in 
another  part  ot  the  building.  This  was 
carried  on  (orsome  time,  and  then  Wright 
and  Harris  had  a  falling  ont,  which,  how- 
ever, did  not  develop  until  hostilities  had 
ceased, when  the  gosslpers found  out  that  a 
change  had  come  overthe  Inmates  of  their 
notorious  establishment,  as  Wright  had 
taken  up  with  the  girl,  while  Harris  and 
the  old  lady  had  suddenly  become  to  be  on 
the  most  intimate'  terms.  At  this  stage, 
like  an  apparition,  Mrs.  Farons'  husband 
appeared  on  the  scene.  It  was  thought 
this  would  bring  tbe  crisis,  but  It  tailed'  to 
materialise;  tor  if  the  old  man  made  any 
discoveries  be  kept  them  to  himself. "  The 
defendants  received  by  mail  a  copy  nf  tbe 
Louisville  Gommerclal,  with  this  article 
marked,  and  published  it  the  next  day  In 
their  daily  issue,  as  an  Item  of  news.  The 
same  week  It  was  also  published  in  the 
weekly  issue  of  tbe  paper.  The  platntUt's 
name  wai  Farranu  instead  of  Farons. 
Shortly  at t»r  the  appearance  ot  tbe  article 
in  defendants' paper,  and  on  the  same  day, 
a  brother  ot  the  plaintiS  went  to  the  de- 
fendants. Informed  them  thatbe  was  plain- 
tiff's brother,  that  plaintitf  had  not  been 
in  Kentucky,  and  demanded  a  retraction 
ot  the  article.  On  July  27th  the  defendants 
published  in  their  paper  the  following: 
"The  brother  of  Bertha  Farrand,  whose 
name  was  mentioned  in  the  Louisville 
(Ky.)  Commercial,  which  was  copied  last 
week  Friday  In  this  paper,  says  that  his 
sister  Is  here,  and  has  been  here.  If  this 
be  so,  the  Commercial  made  a  great  mis- 
take, which  we  presume  it  would  willing- 
ly rectify  were  its  mistake  made  known 
to  it.  as  no  Journal  will  willfully  do  any 
person,  and  certainly  not  a  young  wo- 
man, a  wrong."  On  July  Slst  tbe  follow- 
ing appeared  in  defendants'  paper:  "Not- 
withstanding the  spirit  of  fairness  which 
the  Republican  has  exhibited  to  wards  Miss 
Farons,  who  is  an  entire  stranger  to  us, 
and  our  readineHS,  expressed  July  20th  to 
the  man  who  claimed  to  be  her  brother, 
to  publish  any  statement  in  explanation 
of  thefactHlnthecaseaHbeBawtliem  which 
he  might  wish  to  make,  (which  offer  he  has 
refused,)  th^  party  aggrieved,  with  A.  T. 
Lanpbere  as  atturne>',has  seen  fit  to  uerv* 
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papers  upon  A.  J.  Aldrich  &  Co.  for  tres- 
pass on  the  case  In  the  sum  of  $5,000.  At 
our  solicitation,  a  friend  saw  Mr.  Ben 
Wright,  in  Detroit,  during  the  races  last 
week,  and  Interviewed  him  as  to  the  state- 
ments made  In  the  Louisville  (Ky.)  Coui- 
merclal  article  of  July  18th, extracts  from 
which  were  copied  into  the  Republican  of 
July  20th.  He  states  that  the  article  Is  a 
piece  of  spite  work  on  the  part  of  his  land- 
lord and  of  the  reporter  for  the  paper,  and 
declares  that  the  statements  made  In  the 
Commercial  were  false,  both  as  regarding 
himself  and  other  persons  named."  Flalu- 
tiff  had  lived  with  her  father  and  mother 
in  Coldwater,  who  had  kept  a  boarding- 
house  very  near  the  publication  office  of 
the  defendants'  paper.  They  gave  up  the 
boarding-bouse  In  March,  1888,  the  tather 
and  mother  going  to  Kentucky,  the  plain- 
tiff going  to  live  with  an  ancle  in  St.  Jo- 
seph coonty.  The  plea  was  the  general 
issue,  with  notice  of  justification;  that  the 
article  was  published  in  good  faith ;  that, 
if  false,  it  was  due  to  mistake,  which  was 
corrected  in  the  next  issue  of  the  paper; 
and  that  defendants  offered  to  publish  a 
correction  of  the  same  in  as  conspicuous 
a  manner  and  place  in  their  paper  as  was 
the  article  sued  upon.  If  any  one  desired  it 
to  be  done.  In  reply  to  special  questions, 
the  Jury  found  that  the  defendants  were 
not  actuated  by  any  malice  in  the  publica- 
tion, and  that  they  bad  no  malice  to- 
wards the  plaintiff  when  the  article  was 
published. 

1.  The  first  allegation  of  error  is  that 
the  court  erred  In  allowing  the  following 
question  to  one  of  the  plaintiff's  witnesses : 
''^When  the  article  appeared,  and  your  at- 
tention was  called  to  It,  to  whom  did  you 
think  at  the  time  it  referred?"  The  au- 
thorities are  not  agreed  as  to  the  admis- 
sibility of  such  evidence.  The  defendants 
insist  that  the  Jury  should  have  d3ter- 
mined  this  question  from  the  article  itself. 
Probably,  In  this  case,  the  Jury  would 
have  found  no  difficulty  in  determining 
from  the  articles  themselves  that  the 
plaintiff  was  meant,  for  In  the  second  ai^ 
tide  her  name  Is  spelled  correctly.  It  is 
difficult.  If  not  impossible,  to  lay  down  a 
rule  applicable  to  all  cases.  £ach  cnse 
must  very  largely  depend  upon  Its  own 
p(K>ullar  circumstances.  This  will  clearly 
appear  from  an  examination  of  the  numer- 
ous decisions  involving  the  question.  In 
the  present  case  the  name  was  misspelled, 
but  in  sound  was  very  similar  to  the  cor- 
rect name.  Under  these  circumstances,  we 
think  it  was  competent  to  show  by  per- 
sons living  In  the  vicinity,  and  who  read 
the  article,  that  they  understood  it  to  re- 
fer to  the  plaintiff.  If  this  were  nut  so, 
the  admission  of  the  testimony  in  this 
case  cnuld  not  be  a  reversible  error,  be- 
cause there  is  no  doubt  from  this  record 
but  that  the  plaintiff  was  the  person  re- 
ferred to.  13  Amer.  &  Eng.  Enc.  Law, 486; 
3  LawBon,  Rights.  Bern.  &  Pr.  §  1244,  and 
authorities  there  cited. 

2.  The  court,  under  objection,  permitted 
evidence  of  the  extent  of  the  circulation  of 
defendants'  paper  in  February  following 
the  publication.  We  do  noj  think  this 
was  so  remote  as  to  render  it  incompe- 
tent.   In  this  respect  uo  d3flnlte  rule  can 


be  laid  down.  Proof  cannot  be  limited  to 
the  number  circulated  on  the  date  of  pub- 
lication. The  witness  testified  that  in 
February  following,  defendant  Aldricii 
told  him  that  the  circnlatlon  of  his  week- 
ly was  about  1,800,  and  of  his  dally  about 
the  same.  The  difficulty  in  such  case  fur 
the  plaintiff  to  procure  evidence  is  appa,- 
rent,  unless  the  defendants  he  made  her 
own  witnesses.  Can  It  be  said,  as  a  mat- 
ter of  law,  that  this  was  nn  evidence  of 
the  extent  of  the  circulation  six  months 
previous?  We  think  not.  It  was  pe- 
culiarly within  the  power  of  the  defend- 
ants to  show  the  extent  of  their  circula- 
tion. Considerable  latitude  should  cer- 
tainly be  allowed  plaintiffs  in  libel  suits 
to  make  out  a  prima  facie  case  in  this  re- 
spect. 

3.  Plaintiff  Introduced  the  assessment 
rolls  of  the  township  and  wards  in  which 
the  defendants  were  assessed.  Theeo  were 
introduced  and  admitted  for  the  purpose 
of  showing  the  standing  of  thedefendaot?. 
The  case  of  Brown  v,  Barnes,  39  Mich.  211, 
is  relied  upon  as  authority  for  the  admis- 
sion of  this  evidence.  The  danger  of  ad- 
mitting such  evidence  was  recognised  in 
that  case,  and  it  was  there  stated  that 
there  was  reason  for  admitting  it,  with 
proper  caution  to  the  Jury  by  the  court. 
No  cautions  were  given  them  in  this  case, 
nor  was  the  subject  mentioned  by  the 
court  in  its  charge,  but  its  purpose  and 
dbject  were  fully  stated  at  the  time  of  the 
admission  of  the  evidence.  But  this  testi- 
mony was  objectionable  on  another 
ground.  It  is  not  competent  to  enter  in- 
to the  details  of  the  finances  of  a  defend- 
ant in  a  libel  or  slander  suit.  The  inquiry 
should  be  directed  to  his  financial  stand- 
ing in  the  community.  Though  he  may 
be  possessed  of  considerable  wealth,  yet, 
if  this  be  not  generally  known  in  the  com- 
munity, no  greater  injury  can  on  that  ac- 
count be  said  to  flow  from  the  publication 
of  the  libel  or  the  utterance  of  the  slander. 
It  is  his  reputed,  not  his  actual,  standing 
that  bears  upon  the  Injary.  But  the  ver- 
dict In  this  case  Is  so  small  that  we  do  not 
think  the  Jury  could  have  been  prejudiced 
by  the  admission  of  the  testimony.  Here 
was  a  charge  of  the  grossest  immorality 
published  against  a  young  woman,  against 
whose  character  the  record  does  not  cast 
even  a  suspicion.  The  publication  of  such 
an  article  without  investigation,  when  a 
brief  investigation  would  have  reached 
the  truth,  is  unwarranted.  We  do  not, 
therefore,  think  the  case  should  be  re- 
versed on  this  ground.  Reputations,  espe- 
cially those  of  young  women,  are  not  to 
be  thus  lightly  treated  by  publishers  of 
newspapers  In  their  desire  to  issue  a  newsy 
and  spicy  paper,  and  to  publish  scandal 
to  suit  the  taste  of  their  readers.  Such 
publications  cannot  be  defended  nor  pro- 
tected, when  published  without  taking 
any  steps  whatever  to  ascerta'n  the  trnth 
of  the  accusations  made,  especially  when 
the  truth  is  so  easily  within  reach. 

4.  Testimony  was  rei^elved  of  the  con- 
duct, exclamations,  and  acts  of  the  plain- 
tiff when  she  first  read  the  article.  No 
testimony  was  offered  as  to  what  she  said 
afterwards,  but  her  uncle  and  aunt,  with 
whom  she  lived  the  most  of  the  time  np  to 
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some  time  In  September,  teBtlfl(>d  to  her 
appearance  and  conduct  dnrlnK  that  time, 
and  that  tbey  often  heard  her  cry  and  sob 
4n  the  night.  The  teetlmony  waa  compe 
tent,  and  the  judge  very  carefully  instruct- 
ed the  jary  In  regard  to  Its  consideration 
and  effect. 

6.  It  Is  alleged  as  error  that  counsel  for 
plaintiff,  In  his  argunient  to  the  jury,  til- 
fnded  to  the  case  of  Maclean  ▼.  Scrlpps, 
53  Mich.  214, 17  N.  W.  Rep.  815,  and  18  N. 
W.  Rep.  2u0,  on  the  qaestion  of  damages. 
The  record  does  not  disclose  what  was 
■aid,  and  therefore  we  cannot  consider  it. 
In  fmch  cases,  the  language  used  must  be 
given  in  the  record  in  order  to  make  it  a 
Stasis  for  error. 

6.  The  next  assignment  of  error  is  based 
opon  the  refnunl  of  the  court  to  give  the 
following  requests:  "(1)  Yon  will  regard 
with  great  caution  all  testimony  given  as 
to  the  condition  and  state  of  mind  or  feel- 
ings of  the  plaintiff  since  July  8t,  1888,  and 
consider  whether  her  actions  and  expres- 
sions, claimed  as  indicating  her  condition, 
^were  not  made  under  a  strong  temptation 
to  feign  suffering,  or  to  imagine  or  exag- 
gerate her  feelings  and,  whether  she  had 
not  In  her  mind  just  what  expressions  her 
cause  required  to  maiie  It  a  snccefwi.  (2) 
-Declarations  or  actions,  to  be  of  much 
service  as  to  the  mental  condition  of  a 
party  or  the  alleged  suffering  of  the  plain- 
tiff  in  this  case,  should  be  the  natural 
effusions  ul  one  upon  an  occasion  when 
Jier  mind  stands  in  an  even  position,  and 
without  any  temptation  to  exceed  the 
truth.  (8)  To  give  her  declarations  or  ac- 
■tlonB  any  other  force  after  the  commence- 
ment of  the  snlt  would  open  the  door  tor 
the  fabricatlun  of  testimony,  which  you 
cannot  be  too  careful  in  guarding  agninst. " 
Upon  this  subject  the  court  charged  the 
•jury  as  follows:  "As  bearing  upon  the 
4]ueatlon  of  extent  of  the  injury  Inflicted, 
■the  court  has  permitted  evidence  to  go  to 
yon  from  tlie  friends  of  the  plaintiff  as  to 
what  her  appearance  and  conduct  were 
aubaequent  to  the  commencement  of  this 
-suit,  and  prior  to  her  return  to  Cold  water 
from  Kllnger  Lake,  in  September.  It  be- 
•comes  the  duty  of  the  court  to  say  to  you 
that  these  appearances  aud  this  conduct 
having  been  observed  after  the  commence- 
ment of  the  suit,  and  while  the  plaintill 
was  under  the.  temptation  to  exaggerate 
taer  injury  and  the  damages  she  might  be 
able  to  recover  In  this  action,  tbnt  for  this 
•reason  this  evidence  should  be  carefully 
considered  by  yon,  and  If  yon  find  such 
appearances  and  conduct  to  have  been 
■fllmulated,  or  in  so  far  as  you  may  find 
them  to  have  been  simulated,  if  at  all, 
and  not  to  have  been  the  outward  and 
natural  expression  of  real  suffering,  they 
should  be  disregarded  by  you.  If,  how- 
-«ver.  such  appearances  and  conduct  were 
but  honest  expressions  of  true  suffering, 
'Rnd  the  result  of  the  publication  in  ques- 
'tion,  or  in  so  far  as  they  are  found  by  you 
'to  be  real,  and  not  simulated  or  exag- 
gerated, you  should  give  such  evidence  its 
fair  weight  in  determining  the  character 
and  extent  of  the  injury,  if  any,  which  the 
plaintlB  has  suffered  from  the  publica- 
tion." This  charge  of  the  judge  woe  en- 
tirely fair,  and  covered  the  whole  ground. 


The  requests  were  objectionable.  In  that 
they  referred  to  declarations  on  the  part 
of  the  plaintiff  made  subsequent  to  the 
time  when  she  first  read  the  article.  There 
was  no  evidence  of  any  such  declaration. 
Tbe  testimony  was  all  directed  to  her 
appearance  and  conduct.  It  was  no  error 
to  refuse  these  requests. 

7.  At  tbe  request  of  defendants,  tbe 
court  charged,  in  regard  to  tbe  failure  of 
the  plaintlB  to  be  a  witness  In  her  own  be- 
half, as  follows:  "A  presumption  obtains, 
however,  that  a  party  will  call  such  wlt- 
nesBes  as  have  knowledire  of  (acts  favora- 
ble to  hiraRelf,  and  are  readily  accessible; 
and  a  failure  to  call  a  witness  readily  ac- 
cesalblR,  who  has  knowbdge  of  facte  in  iS' 
sue,  is  presumed  to  be  because  a  witness 
will  not  support  the  claim  of  the  party  so 
falling  to  call  him,  unless  it  further  ap- 
pears that  the  witness  tor  some  reauon  is 
hostile  to  tbe  party  upon  whom  otherwise 
the  duty  will  be  to  call bim. "  To  this  tbe 
court  added:  "This  is  but  a  presumption, 
however,  and  any  reasonable  explanation 
found  Id  the  evidence  of  such  failure  to  call 
the  plaintiff  should  dispel  the  pre8umi>- 
tlon. "  To  this  latter  Instruction  by  tbe 
judge  defendants'  counsel  oliject,  because 
they  say  that  there  was  no  attempt  at  any 
such  explanation  in  tbeevldence.  The  ob- 
vious reply  to  this  is  that  there  was  no 
fact  in  issue  to  which  it  was  material  and 
necessary  tf>  call  the  plaintiff.  Her  con- 
duct was  not  aasailed ;  tbe  charge  against 
her  was  admittedly  a  pure  fabrication. 
Tbe  only  i-eal  question  left  for  the  jury 
was  one  of  damages.  Her  conduct  and 
appearance  at  the  time  and  afterwards 
were  far  better  evidences  of  her  feeling 
than  anything  she  herself  might  testify  to, 
even  If  her  own  evidence  ou  that  point 
were  admissible.  The  charge  was  certain- 
ly as  favorable  to  the  defendants  as  they 
are  entitled  to. 

8.  Tbe  jury  were  instructed  upon  the 
measure  of  damages  that  plaintiff  was  en- 
titled to  recover  for  injury  to  her  feelings, 
character,  and  reputation;  for  humilia- 
tion, shame,  and  disgrace  which  tbe  publi- 
cation brought  upon  her;  andforiilnessot 
body  and  worry  of  mind.  Defendants  In- 
sist that  the  Jury  having  acquitted  tbe 
defendants  of  malice,  and  therefore  of 
wlUtulnesa  in  the  publication,  mental  suf- 
fering la  not  an  element  of  actual  damage, 
If  this  were  the  rule,  one  of  tbe  principal 
elements  of  damage  would  be  excluded. 
If  a  vlrtuoua  young  woman  is  entitled  to 
no  conaideratlon  for  her  injured  feelings 
when  she  has  been  publicly  charged  with 
the  grossest  immornllty,  courts  might  as 
well  deny  her  a  cause  of  action.  Nor  do 
we  think  it  was  error  to  charge  the  Jury 
that  they  might  consider  the  i>ftect  that 
such  a  publication  would  have  upon  her 
in  the  futui-e.  Judgment  atflrmed.  Tbe 
other  justices  concurred. 


CUTLBB  T.  StBGLB  Ot  Ul. 

(Sxijnvmt  Court  of  Miehtgan.   May  8, 1891.) 

UNRKOOKDBD  CH4TTBI.    HOBTOAOIS  —  RiOHTS    0* 

RairawAL  Crbditob*  —  Dua  DiuoaKaa  —  Es- 

TOPPBI.. 

1.  A  parol  agreement  by  a  creditor  to  take 
renewal  notes  for  1^500  it  the  debtor  would  pay 
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|S,S0O  is  not  saoh  m  M&Btimmatlon  of  the  rtncnral 
•s  will  rander  an  aareoorded  chattel  mortgage 
thereafter  given  by  the  debtor  to  a  third  person 
▼•lid  as  against  the  notes  which  were  ezeuuted 
in  aooordanoe  with  said  agreement,  but  subse- 
quent to  the  giving  of  said  mortgage. 

a.  Where  the  mortgagee  failed  to  record  his 
mortgage  for  more  than  a  month  and  a  half  after 
receiving  it  he  will  not  be  allowed  to  nrg*  against 
the  rights  of  a  renewal  creditor  that  he  coiud  not 
by  the  areroise  of  dne  diligence  have  filed  his 
mortgage  before  saoh  renewal  was  made. 

8.  The  fact  that  a  renewal  given  by  the  mort- 
gagor was  as  an  indorser  instead  of  as  a  princi- 
pal debtor  would  render  the  mortgage  none  the 
less  invalid  as  against  it 

Appeal  from  circuit  euart,  Ionia  coantyi 
In  chancery. 

6eorg«  A.  Fait,  for  appellant.  D»vta  <ft 
Kkhols,  McGnrrx  dt  Ford,  and  f^tteberA 
Wanty,  for  appellees. 

Oramt,  J.  The  bill  in  tbla  case  was 
filed  to  foreclose  a  chattel  mortgage,  exe- 
ented  by  defendant  Steele  to  eomplainanC 
The  other  defendants  were  credttora  of  de- 
fendant Steele,  obtained  Jndgments 
asainst  him,  and  ander  execntlons  levied 
npon  the  property  ftovered  by  the  mort- 
gage. The  case  waa  beanl  In  open  court, 
and  decree  rendered  holding  the  mortgage 
to  be  a  valid  lien  npon  the  property:  that 
the  amount  dae  thereon  was  fl0,768.«7; 
that  the  amount  due  frbm  Steele  to  the 
Webbers  was  96,354.26;  that  the  amount 
due  the  defendant  bank  was  $6,811.71; 
and  that  the  liens  of  these  defendants  as 
Judgment  creditors  of  Steele  were  saperlor 
to,  and  took  precedence  uf,  the  mortgagt? 
lien  ot  the  complainant.  Steele  was  pos- 
sessed of  a  large  amount  of  property,  both 
real  and  personal*,  and  his  credit  was 
Kuod.  He  was,  however,  heavily  In  debt, 
and  on  July  12, 1889,  he  execntva  fionvey- 
ances  ot  all  Mt>  real  and  personal  property 
to  various  persona,  either  as  payment  or 
as  "purity.  Among  these' was  the  cfa  attel 
mb.tgage  In  question,  and  a  real -estate 
mortgage,  executed  by  Steele  to  Cutter, 
tor  the  sum  ot  $25,000.  The  condition  of 
the  chattel  mortgaiiie  IB  that  "Steele  shall 
pay  or  cause  to  be  paid  the  said  D.  Cutler 
all  notes  held  by  him,  together  with  all 
Botes  of  said  Steele^s  upon  whichsald  Cut- 
ler Is  indoraer;  also  any  notes  of  said 
Steele  held  by  the  First  National  Bank  of 
Grand  Haven,  and  any  and  ell  renewals 
thereof,  togertier  wltlf  any  fndoreetnents, 
loans,  or  advances  hereafter  made  by  said 
Cutler  to  said  Steele,  or  liabilities  fncnrred 
In  his  behalf  at  the  matarlty  at  notes  or 
the  renewal  thereof,  then  this  tastrameat 
shall  be  vohl  and  of  no  effect."  The  real- 
estate  mortgage  was  given  to  secure 
^25,000,  which  Steele  obtained  from  Cutler 
4t  thnt  time,  and  tor  Which  he  gave  his 
promissory  note.  Steele  lived  la  Imaia, 
and  Cutler  In  Grand  Haven,  where  the 
mortgages  were  eicecuted  and  deSlvered. 
The  delendants  the  W«l>beT|i  were  bankers, 
to  whomlSteele  was  indebted  at  that  time 
in  the  earn  of  flO.'OOO,  which  became  due 
July  13tb.  Mr.  Steele  says  that  abtjut 
July  let  lie  an w  defeatlairt  Ooi^e  W.  Web- 
l)er  In  regard  to  renewing  tiie  note;  that 
they  finally  agreed  that  Steele  should  pay 
f  S,000  or  fS.oW),  and  give  two  notes  for 
the  balance,   running  60    and  90  days. 


Steele  retnrned  to  Ionia,  and  on  the  ISth 
of  July  paid  the  Webbers  $6,000  out  of  this 
$26,000,  he  had  received  from  complainant, 
and  gave  them  a  note  for  $5,000,  dne  in  90 
days.  July  24, 1889,  the  defendant  bank 
renewed  a  note  for  $5,000  made  by  the  W. 
Steele  Packing  &  Provision  Company,  and 
Indorsed  by  defendant  Steele.  The  orig- 
inal note  was  executed  and  disoonnted 
March  20th.  This  note  went  to  protest, 
and  the  bank  obta,ined  Judgment  against 
Steele  thereon.  All  these  conveyances  and 
mortgages  were  not  recorded  until  Au- 
gust 29th,  when  they  were  all  placed  upon 
record  at  the  same  time,  except  one  deed, 
which  was  not  recorded  till  August  aotfa, 
lu  Montcalm  county.  Steele  meanwhile 
continued  to  carry  on  bis  ba8inen,«nd  the 
defendants  the  Webbers  and  the  bank  had 
no  notice  or  knowledge  ot  these  convey- 
ances until  some  time  after  the  execution 
of  the  notes  on  which  they  obt«dned  Judg- 
ment. Common  prudence  in  boainess 
affairs  would  have  prevented  these  de- 
fendants from  renewing  these  notes  had 
they  been  aware  of  this  chattel  mortgage 
and  the  other  conveyances  executed  at 
the  same  time.  It  must  be  assumed, 
therefore,  that  as  prudent  business  men 
the  defendants  accepted  these  renewal 
notes  in  reliance  npon  the  non-existence 
of  these  conveyances.  It  btts  already  beoi 
decided  by  this  court  that  such  unrex>rd- 
ed  mortgages  are  void  as  against  creditors 
of  tbe  mortgagor,  who  have  accepted  such 
renewals,  or  have  extended  time  ot  pay- 
ment on  old  debts  tor  a  deDulte  period. 
Root  ▼.  Harl,  <»  Mich.  4S2,  29  !(.  W.  Rep. 
89.  This  may  therefore  be  coasiderad  the 
settled  role  in  this  Bta,te. 

As  to  the  Webbers,  the  Unt  question  is, 
when  was  the  note  renewed?  The  com- 
plainant insists  that  it  was  when  they 
had  promised  tu  tak«  new  aotea  for  $C.600 
it  Steele  would  pay  $S,600;  but  do  oBtorce- 
able  agreement  was  then  mada.  Tbe 
agreement  was  not  eoBsumuated  until 
the  money  waa  paid,  aad  the  renewal 
notes  delivered  and  accepted.  A  knowl- 
edge on  the  part  of  the  Webbers  ot  ttie 
true  state  of  affairs  woahl  certainly  liave 
prevented  Its  consammaitlofi.  By  no  fair 
eonstniction  of  tbe  statvte,  or  any  rule  of 
Fonstraetlon,  can  this  renewal  be  held  to 
date  back  to  this  parol  agreement  so  as 
to  take  the  tranaacciou  without  the  stat- 
ute. The  date  of  the«xieeatlon  of  the  re- 
newal note  must  be  taken  as  the  date  of 
the  transaction.  It  was  then  thnt  the 
tine  was  actually  extended  fortlie  pay- 
ment of  the  unpaid  balaaee,  and  that  they 
had  a  right  to  rely,  ander  the  etatute,  np- 
on the  non-existenoe  of  any  saeb  liens. 

The  next  point  urged  against  the  claim 
of  the  Webbers  Is  that  eomplataant  eonld 
not  by  the  exercAse  ot  due  dHlgenee  have 
filed  his  mortgage  iHCh  tbe  township 
derk  before  Steele  paid  the  Webbers  the 
$5,0O0,  and  gave  them  13k  renewal  note 
for  the  balance.  Oomplalnaat  is  not  in 
position  to  raise  this  qoestioa.  He  did 
not  exercise  due  diligence,  aor  did  be  In- 
tend to.  It  was  hie  daty  towards  the 
creditors  ul  Mr.  Steele  to  exercise  that  dili- 
gence. They  were  entitled  to  prompt  ac- 
tion on  his  part  in  order  that  they  might 
determine  what  course  to  pursue  In  their 
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deaUnga  -veith  Mr.  Steele.  The  caae  of  a 
mortgagiee  acting  with  the  promptness 
required  by  law  and  (air  dealings  1b  not 
before  as.  It  is  unneceauary,  therefore,  to 
BOW  determine  the  rights  of  a  diligent 
mortgagee  as  agalnat  the  rights  of  a  dili- 
gent creditor  of  the  mortgagor.  It  Is  con- 
ceded that  the  mortgage  was  void  as  to  the 
defendantbank  if  itwas  acreditorof  Steele 
within  the  mcaQiog  of  the  statute.  But 
complainant  Insists  that  Steele  did  not 
become  a  debtor  to  the  bank  untit  the 
maturity  and  protest  of  the  note.  It  is 
true  that  the  ultimate  liability  of  Steele 
depended  upon  a  contingency ;  still  he  had 
made  a  contract  fixed  and  definite.  The 
bank  was  under  no  obligation  to  pursue 
the  maker  of  the  note,  but  might  look 
solely  to  the  Indorscr.  It  is  Just  as  im- 
portant In  commercial  transactions  that 
the  financial  condition  of  Indorsers,  guar- 
antors, and  sureties  be  known  as  that 
ut  the  principal  debtors.  In  fact,  cred- 
it Is  often  given  in  reliance  upon  their 
standing  rather  than  upon  that  of  the 
principal  debtors.  We  are  therefore  of  the 
opinion  that  the  term  "ci-edltors,"  used 
In  the  statute,  Includes  those  wbo  have 
entered  into  contracts  with  parties  as  ih- 
dorsers,  guarantors,  or  sureties.  Such 
contracts  In  the  commercial  world  are 
every-da.r  transactions.  It  is  impossible 
to  believe  the  legislature  did  not  enact 
this  statute  with  a  view  to  protect  credit- 
ors against  all  those  upon  whose  prom- 
ises, whether  principal  or  contingent,  the.y 
had  parted  with  valuable  considerations. 
Decree  of  the  court  below  is  afiirmed,wlth 
costs.    The  other  Justices  concurred. 

Champun,  C.  J.,  took  no  part  In  the  de- 
dsiun. 


Dedkkick  et  «/.  V.  Den  Blbtkkr. 
(Supreme  Covrt  tff  Mlciiigan.   May  8, 1891.) 

KOBTOAOBS— BBLKASC  BT  ACT8  M  FaU  —  1X711110- 
TION— PARTI«8. 

1.  A  mortga^r  Instructed  a  third  party,  in- 
debted to  liiin,  to  pay  the  mM^gage,  and  aooat 
the  same  ttme  conveyed  his  equity  of  redemption, 
with  oovenantB  of  general  warranty,  and  left  the 
state.  Without  hia  knowledge  or  oonsent  the 
morteagee  gave  sooh  party  an  ezteDslon  of  time, 
and  for  more  tlianao  years  aocepted  interest  from 
him,  and  made  no  claun  npon  the  mortgagor,  who 
supposed  the  mortgage  had  been  paid.  Held, 
that  the  mortgage  lien  was  released  thereby. 

3.  The  mor^agor  was  also  released  from  any 
personal  liability. 

».  Under  snoh  droamatances,  the  mortgagor 
and  •  vendee  with  warranty  have  snob  a  com- 
mon interest  In  getting  rid  of  the  mortgage  Hen 
that  they  are  proper  parties  to  bring  a  suit  to  en- 
join its  enforcement. 

Appeal  from  cirealt  court,  Allegan  coon- 
ty.  In  chancery. 

Action  by  William  W.  Dederick  and 
Eleser  C.  Knapp  against  John  Den  Bleyker, 
execntor  of  Paulas  Den  BleyKer,  to  enjoin 
the  foreclosure  of  a  mortgage.  Defendant 
ap|)eals. 

Crane  4  Bnck,  for  appellant.  Jacob  V. 
Rogers,  for  appellees. 

Loxo,  J.    On  November  6, 18lt2,  the  com- 

?lainant  Dederick  was  Indebted   to  one 
'aulus  Den  Bleyker  In  the  sum  of  fSOO, 


and  to  secure  the  payment  thei«:of  he  exe- 
cuted and  delivered  tu  him  Als  bond  on 
that  date  secured  by  mortgage  upon  real 
estate  then  owned  by  Dederick.  This 
mortgage  was  recorded  on  or  about  the 
date  of  its  execution  In  the  office  of  the 
register  of  deeds  tor  Allegan  county.  In 
1866,  Dederick  sold  and  conveyed  the  land 
covered  by  the  deed  of  warranty  to  one 
William  Hay.  Hay  subsequently  sold  and 
convpyed  the  lands  to  one  Montgomery: 
and  on  Octobec  8, 1867,  Montgomery  sold 
and  conveyed  the  land  by  deed  of  war- 
ranty to  Elezer  C.  Knapp,  one  of  the  com- 
plainants, who  is  the  present  owner.  Ko 
mention  is  made  in  any  of  the  deeds  of 
the  mortgage  given  to  Den  Bleyker;  and 
it  is  apparent  from  the  record  that  com- 
plainant Knapp  never  had  any  notice  of 
the  existence  of  the  mortgage,  except  such 
constructlTe  notice  from  the  fact  of  Its  be- 
ing recorded.  The  mortgage  has  never 
been  paid.  This  bill  Is  filed  to  restrain 
the  defendant  from  foreclosing  the  same. 
Proofs  were  taken  in  open  court,  cmd  a 
decree  entered  discharging  the  lien  of  the 
mortgage,  and  granting  perpetual  Injunc- 
tion restraining  thi  defendant,  as  exec- 
utor, from  attempting  to  foreclose  the 
mortgage,  either  at  law  or  in  chancery. 
The  bill  seta  out  substantially  that  com- 
plainant Dederick  at  thetlmeof,or8hortly 
after,  the  sale  of  the  premises  to  William 
Hay,  had  money  Id  the  hands  of  one  A.  C. 
Roberts  sufficient  to  pay  the  mortgage, 
and  that  he  made  arrangements  with 
Roberta  to  pay  and  discharge  the  same; 
that  be,  Dederick,  was,  and  ever  since  baa 
been,  a  non-resident  of  this  state;  that  be 
supposed  Roberts  had  paid  or  would  pay 
the  mortgage,  and  have  it  discharged,  as 
be  had  been  ordered ;  that  Paulus  Den 
Bleyker  knew  there  was  sufficient  means 
in  bis,  Roberts',  hands  to  pay  the  mort- 
gage, and  that  Paulus  Den  Bleyker  and 
Roberts  entered  Into  an  agreement  with- 
out Dederick's  knowledge  or  consent  to 
let  the  mortgage  run  unpaid,  and  Roberts 
would  pay  interest  each  year,  and  event- 
ually pay  him  the  principal;  that  the 
above  agreement  was  without  authority, 
consent,  instructions,  or  knowledge  of 
Dederick.  and  against  bis  rights,  and  a 
fraud  on  bis  rights  and  those  of  complain- 
ant Knapp ;  that  Paulus  Den  Bleyker  died 
In  1872,  and  John  Den  Bleyker,  the  defend- 
ant. Is  his  representative,  and  is  taking 
proceedings  to  foreclose  the  mortgage; 
that  neither  of  complainants  have  paid  or 
caused  anything  to  be  paid  on  the  mort- 
gage, and  that  such  payments  as  Roberta 
has  made  were  made  without  their  knowl- 
edge or  consent,  and  that  the  statute  of 
limitations  has  run  as  to  the  mortgage, 
and  they  ask  it  to  be  canceled, and  defend- 
ant perpetually  enjoined  from  foreclosing, 
and  that  it  be  declared  of  no  effect  as 
against  the  rights  of  either  of  the  com> 
plainants.  The  answer  admits  the  giving 
of  the  mortgage,  and  the  indebtedness 
thereon,  the  decease  of  Paulus  Den  Bley- 
ker, the  proper  appointment  of  thedefend- 
ant  to  represent  his  estate,  and  admits 
that  he  Is  lorecloalng  the  mortgage.  The 
answer  avers  that  complainants  ere  enti- 
tled to  no  relief  under  the  bill,  and  prays 
the  same  advantage  as  If  he  had  demurred 
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to  tbeblU,  and  etatea  as  cansea  of  dem  arrer : 
(1)  The  said  William  W.  Dederlck  has  no 
Interest  In  or  to  the  premises  In  qaestion, 
such  as  would  entitle  him  to  bring  the  ac- 
tion. (2)  There  is  no  common  Interest 
between  complainants  herein  and  in  the 
subject-matter  complained  of. 

On  the  hearing  In  the  court  below  the 
complainant  Knapp  was  called  as  a  wit- 
ness, and  testified  that  he  purchased  tbe 
land  October  3, 1867,  and  took  possession 
the  next  day  under  bis  dea^,  and  has  ever 
since  remained  In  possession.  This  deed 
was  offered  in  evidence.  Knapp  further 
testified  that  when  he  purchased  the  prem- 
ises be  had  no  knowledge  of  tbe  Den 
Bleyker  mortgage,  and  first  learned  of  It 
ou  January  31,  18S9.  That  be  paid  the 
full  purchase  price  tor  the  property  when 
be  bought  It.  Complainant  also  offered 
In  evidence  the  Den  Bleyker  mortgage  and 
bond,  tbe  sheriff's  certificate  on  proceed- 
ings to  foreclose  the  mortgage,  and  sale 
of  the  premises  August  20,  18S9.  Com- 
plainant also  culled  as  a  witness  Mr.  A. 
C.  Roberts,  who  testified  substantially 
that  he  was  the  brother-in-law  of  Ded- 
erlck; that  he  first  knew  that  Den  Bleyker 
held  this  mortgage  In  186H,  having  re- 
ceived his  mfunnatlon  by  letter  from  Mr. 
Dederlck;  that  be  snbKequently  called 
upon  Paulrs  Den  Bleyker,  and  was  told 
by  blm  that  beheld  the  Dederlck  mortgage 
and  bond.  The  witness  then  says:  "I 
told  him  (Mr.  Paulns  Den  Bleyker)  my 
wife  was  owing  Mr.  Dederlck,  and  that  I, 
acting  as  her  agent,  received  a  letter  from 
Mr.  Dederlck,  asking  us  to  take  up  the 
mortgage,  with  the  amount  we  were 
owing  him.  I  told  him  we  had  not  ex- 
pected to  be  called  upon  for  it,  and  I  was 
unable  to  raise  It  now.  He  said  be  was 
about  to  foreclose  the  mortgage;  that 
he  bad  not  heard  from  Mr.  Dederlck  In 
two  years,  nor  received  bis  interest.  I 
asked  him  to  let  tbe  mortgagee  run,  and 
told  hlni  I  would  pay  him  two  years'  back 
interest,  and  would  keep  up  tbe  Interest 
promptly  until  tbe  mortgage  was  paid. 
He  consented.  Said  be  did  not  need  the 
money,  but  wanted  his  Interest  promptly. 
He  thought  Dederick  had  abandoned  it, 
and  was  uneasy  about  It.  I  then  paid 
blm  something  over  two  years'  Interest. 
My  wife  owed  Dederlck  for  moneyshe  had 
borrowed  of  him."  It  appears  that  Mr. 
Roberts  paid  the  Interest  upon  the  mort- 
gage thereafter  each  year  up  to  and  in- 
cluding the  year  1888.  Mr.  Roberts  fur- 
ther testified  that  he  advised  Dederlck  of 
the  arrangement  which  he  bad  made  with 
Mr.  Den  Bleyker.  He  says:  "I  told  Ded- 
erlck of  this  agreement  about  six  months 
alter  I  made  It.  He  asked  me  If  I  had 
paid  tbe  mortgage,  and  I  told  him  I  had 
not  been  able  to  do  so.  That  I  bad  made 
this  arrangement  with  Den  Bleyker,  and 
that  be  bad  consented  to  look  to  me  for 
the  payment  of  the  interest  and  principal 
as  soon  as  I  could  raise  It.  I  was  at  my 
bouse  In  Plaluwell  when  I  bad  this  talk 
with  Dederlck,  but  he  said  nothing  in  par- 
ticular that  I  recollect."  Several  of  Mr. 
Dederlck's  letters  were  Introduced  in  evi- 
dence. In  one  of  these  letters,  dated  Sep- 
tember 12.  1868,  written  to  Paulus  Den 
Bleyker,  Mr.  Dederlck  said :    "  Tour  favor 


calling  my  attention  to  Indebtedness  of 
mortgage  received.  My  brother-in-law, 
Mr.  A.  C.  Roberts,  holds  tbe  money  for  me 
to  meet  tbe  same,  and  has  been  Instructed 
to  call  upon  you,  and  take  up  the  mort- 
gage at  once.  His  residence  is  Junction, 
Allegan  county.  My  impression  was  that 
the  mortgage  was  due  about  October 
20th,  and  I  instructed  him  some  months 
since  to  attend  to  the  matter  at  that 
dale.  He  will,  no  doubt,  however,  meet 
it  at  once,  as  I  this  day  requested  hliu  to 
do.  You  may,  if  you  please,  address  him 
on  tbe  matter.  My  home  Is  still  Memphis, 
Tenn.,  where  you  will  address  me  if  the 
matter  is  not  attended  to. "  As  appears 
by  the  record  this  was  tbe  last  letter 
from  Mr.  Dederick  on  the  subject,  and,  so 
far  as  appears  by  the  record,  the  only  in- 
formation that  Mr.  Dederlck  had  of  the 
matter,  from  that  time  until  tbeyearl887, 
except  tbe  talk  wltb  Mr.  Roberts.  It  ap- 
pears that  prior  to  October  12, 1887,  Mr. 
James  M.  Davis  wrote  Mr.  Dederick  upon 
the  subject  of  tbe  mortgage,  and  Mr.  Ded- 
erlck, under  date  of  October  12. 1887,  an- 
swered as  follows:  "James  M. Davis, £^. 
—Dear  Sir:  Tour  letter  of  tbe  10th  Inst,  is 
re6eived.  I  do  not  understand  what  yoa 
refer  to.  About  twenty-three  or  twenty- 
four  yeai-s  ago  I  mortgaged  some  prop- 
erty In  Plalnwell,  but  long  years  ago  I 
paid  off  tbe  mortgage  through  A.  C.  Rob- 
erts of  Plalnwell,  or  at  least  placed  the 
money  in  bis  hands  for  that  purpose.  If 
this  is  the  mortgage  you  refer  to,  (and  it 
must  be,)  I  wish  j'ou  would  be  kind 
enough  to  bring  the  matter  tu  A.  C.  Rob- 
erts' attention  at  once.  Very  Resp'y,  W. 
W.  Dederick."  On  October  15th  Mr.  Ded- 
erick also  wrote  Mr.  Davis,  as  follows: 
"J.  M.  Davis,  Esq.— Dear  Sir:  Please  do 
rae  tbe  favor  to  take  no  steps  in  the  Den 
Bleyker  mortgage  until  I  can  write  and 
try  and  get  tbe  party  who  has  embeesled 
my  money  to  pay  It.  Very  Resp'y,  W.  W. 
Dederick."  This  is  the  only  showing  in 
the  record  of  any  knowledge  upon  tbe 
part  of  Dederlck  but  that  tbe  mortgage 
had  been  paid  by  Roberts.  It  is  contend- 
ed upon  the  part  ol  the  defendant  that 
Roberts  is  Dederlck's  agent,  and  made 
several  payments  for  blm,  and  by  his  or 
der,  and  therefore  Dederick  is  still  liable 
upon  the  bond  and  mortgage;  and.  as 
shown  by  his  last  letter,  he  regarded  Rob- 
erts as  having  embezzled  tbe  money.  In- 
stead of  having  applied  it  to  the  payment 
of  the  mortgage,  as  he  was  directed. 

Itis  further  con  ten  ued  that  complainant 
Knapp  Is  not  an  Innocent  purchaser  with- 
out knowledge  of  the  existence  of  the 
mortgage  at  the  time  of  his  purchase,  as 
the  mortgage  at  that  time  was  on  record 
in  the  office  of  the  register  ol  deeedsof  that 
county.  It  is  also  contended  that  the 
mortgage  is  not  barred  by  the  statute  of 
limltatluns.  Defendant  also  insists  that 
the  parties  are  not  properly  Joined  ascom- 
pialnants  In  tbe  bill,  as  there  is  no  inter- 
est in  common  between  them.  The  decree 
of  the  circuit  court  must  be  affirmed. 

1.  It  appears  conclusively  from  tbe  ar- 
rangements between  Roberts  and  Den 
Bleyker  that  the  agreement  was  for  an 
extension  of  time  for  the  payment  of  the 
mortgage   debt,   and    that    Den  Bleyker 
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looked  to  Boberts  for  the  pajinent  not 
only  of  the  intereBt  upon  the  mortgage, 
but  of  the  principal  pum  doe  thereon.  Mr. 
Dederick  was  advised  of  this  fact  by  Rob- 
erts about  Biz  months  after  that  arrange- 
ment was  made,  and  from  that  time  for- 
ward for  a  period  of  over  twenty  years 
Mr.  Dederick,  so  tar  as  appears  by  this 
record,  never  learned  but  that  Den  Bleyker 
had  been  paid,  or  that  he  made  any  claim 
upon  him  tor  its  payment.  He  notified 
Mr.  Den  Bleyker  that  the  money  was  in 
the  hands  of  Roberts  to  pay  the  mortgage. 
This  was  in  1869,  as  appears  by  his  let- 
ter. After  this  letter  was  written,  Mr. 
Dederick  heard  no  more  from  Den  Bleyker, 
and  only  learned  from  Roberts  that  the 
Tuortgage  had  not  been  paid ;  but  was 
advised  at  the  same  time  by  Roberts  that 
Den  Bleyker  would  look  to  him,  Roberts, 
for  the  principal  and  Interest;  and  nnder 
this  arrangement  Den  Bleyker  did  there- 
after extend  the  time  of  payment  from 
year  to  year,  up  to  the  time  of  his  death, 
in  1872,  and  the  same  course  was  contin- 
oed  by  his  son,  as  administrator,  up  to 
1889,  when  tor  the  first  time  Dederick  was 
notified  that  be  was  to  be  held  liable. 
This  arrang^ement  had  the  effect  to  release 
Dederick  from  all  liability  on  the  bond 
which  the  mortgage  was  given  to  secure. 
The  letter  of  Dederick  to  Davis  did  not 
«8top  him  from  setting  np  this  claim. 

2.  Complainant  Knapp  stands  as  the 
owner  of  the  premises.  He  went  into  pos- 
-sesslon  of  the  premises  in  1867,  under  his 
deed  of  warranty.  He  then  had  notice  of 
Its  existence  by  the  record  in  the  office  of 
the  register  of  deeds.  He,  by  bis  deed,  did 
Oct  assume  its  payment.  He  simply 
owned  the  premises  incumbered  by  It. 
This  was  in  October,  1867.  In  June,  1869, 
by  the  arrangement  between  the  mort- 
Kagee,  Den  Bleyker,  and  Roberts,  the  prin- 
cipal debtor  was  released,  and  that  debt 
eztlngulBhed.  Den  Bleyker  thereafter,  un- 
-der  the  arrangement  made,  was  to  look 
for  the  payment  of  the  debt  to  Roberts, 
with  Interest.  At  least  that  was  the 
effect  of  the  arrangement  as  the  time  for 
payment  was  extended,  and  Roberts  tes- 
tifies that  he  told  Dederirk  that  Den  Bley- 
ker had  consented  to  look  to  him  for  pay- 
ment of  the  principal  and  Interest.  This, 
as  we  have  said,  released  Dederick,  and 
t>y  that  means  extiuguished  the  debt  of 
Dederick  and  created  the  liability  of  Rob- 
erts. This  arrangement  alaoextinguiahed 
and  discharged  the  mortgage  lien.  Metz 
V.  Todd,  S6  Mich.  478,  and  cases  therecited. 

It  is  said,  however,  that  the  parties 
conld  not  be  joined  as  complainants. 
This  contention  has  no  force.  If  the 
mortgage  lien,  as  the  defendant  contenls, 
was  not  extinguished,  complainant  Knapp 
certainly  would  have  n  remedy  upon  the 
covenants  of  warranty  in  his  deed  for  the 
amount  he  was  compelled  to  pay,  and 
could  go  back  under  the  deeds,  they  being 
all  full  covenant  deeds  of  warranty  to 
Dederick,  and  Dederick  would,  upon  the 
defendant's  theory,  be  held  liable  upon 
4uch  covenant.  He  and  complainant 
Knapp,  therefore,  upon  that  theory  would 
ha  ve  a  common  interest  in  getting  rid  of  the 
mortgage  lien.  We  think  they  were  prop- 
erly Joined  aa  complainants. 


The  decree  of  the  court  below  is  there- 
tore  affirmed,  with  costs.  The  other  ]ub- 
tices  concurred. 


CoMPTON  v.  White  et  ah 

(.Supreme  Court  of  Jficftif/on.    May  8,  1891.) 

Dbbd— Deutbrt  to  Intajtt. 

The  recording,  by  a  father,  of  a  deed  in 

whloh  he  grants  land  to  his  two  infant  children 

in  fee,  subject  to  s  life-estate  In  himself,  is  a 

sufficient  delivery  of  the  deed  to  pass  the  title  to 

the  infants,  withollt  any  actual  mannal  delivery, 

or  formal  acceptance  hy  the  children. 

Error  to  circuit  court,  Jackson  coanty ; 
Ebastub  Peck,  Judge. 

Bark  worth  Jt  Cobb,  for  appellant.  Httgf> 
gett  dk  Smith,  tor  app«llee. 

Long,  J.  This  is  an  action  of  ejectment 
to  recover  possession  of  the  N.  E.  V  of  the 
S.  E.  %  of  section  19.  township  of  Colum- 
bia, Jackson  connty.  The  plaintiff  had 
verdict  and  lodgment  in  the  conrt  below 
under  the  charge  of  the  coart.  Defend- 
ants bring  error.  It  appears  that  the 
plalutlfl's  father,  being  seised  of  the  lands 
in  controversy,  on  September  4, 1836,  made 
a  deed  of  warranty  to  the  plaintiff  and  a 
brother.  Philander  L.  Compton,  both  then 
infants  nnder  the  age  of  21,  reserving  In 
the  deed  of  conveyance  a  life-estate  to  him- 
self and  wife.  The  reservation  of  the  life- 
estate  contained  in  the  deed  Is  as  follows: 
"Reserving,  nevertheless,  the  sole  use  and 
possession  and  all  the  rights  of  and  to 
said  land  during  the  natural  Uves  of  said 
Philip  R.  and  Sally  Ann  Compton,  after 
which  time,  or  the  death  of  the  said  Philip 
R.  and  Sally  Ann  Compton,  the  said  land 
or  title  thereto  shall  rest  solely  in  the  said 
PhilanderL.  and  Cyrus  I.  Compton,  with  all 
the  appurtenances,  and  all  my  right,  title. 
Interest,  claim,  and  demand  of.  In,  and  to 
the  premises."  The  grantor,  Philip  R. 
Compton,  father  of  the  plaintiff,  came  to 
Michigan  in  1886,  leaving  hie  family  in  the 
state  of  New  York,  where  they  were  at. 
the  time  this  deed  was  given ;  it  being  exe- 
cuted in  Jackson  county  in  this  state. 
The  grantor,  upon  the  execution  of  the 
deed,  placed  the  same  for  record  in  the 
office  of  the  register  of  deeds  of  Jackson 
county.  September  24, 1886.  This  was  the 
only  delivery  of  the  deed.  Shortly  after 
the  execution  of  the  deed  the  grantor 
moved  to  the  state  of  Illinois,  and  subse- 
quently, to- wit,  July  25.  1844,  conveyed 
the  land  in  question  by  deed  of  warranty 
to  one  Markns  Bowen,  from  whom  it 
comes  by  successive  conveyances  to  the 
present  defendant  White,  (the  other  de- 
fendant being  White's  tenant.)  Plaintiff's 
father,  Philip  R.  Compton,  died  February 
6, 18«6,  the  mother  of_plalntlH  having  de- 
ceased December  6, 1877.  On  December  9, 
1889,  Philander  Ii.  Compton,  by  deed  of 
qulti*1aim,  conveyed  his  interest  in  the 
premises  to  the  plaintiff.  There  Is  no 
question  of  adverse  posspsalon.  The 
plaintiff.  In  making  his  title,  did  not  pro- 
duce the  original  deed,  but  did  produce  a 
certified  copy  of  the  record  of  the  deed, 
and  gave  evidence  that  his  parents  told 
him  that  the  deed  nf  the  premises  had  been 
executed  to  him  and  his  brother,  Philander 
L.   Compton,  and   left   in   the  register's 
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office  of  Jackson  county.  There  Is  no  evi- 
dence contained  in  the  record  as  to  -wbom 
the  deed  was  delivered  after  registry.  The 
only  question  raised  upon  this  record  by 
the  defendants  la  that  there  was  no  deliv- 
ery to  the  plaintiff  an  1  his  brother,  Phi- 
lander L.,  of  the  deed  made  by  bis  tether 
September  24, 1896;  the  claim  being  that 
the  evidence  failed  to  show  an  effective 
delivery  or  grant  ta  prtdfeatl,  and  that  the 
court  erred  in  not  snbmitthig  the  facts  to 
the  Jury  for  their  consideration.  Itis  con- 
tended by  the  defendants  That  the  reserva- 
tion in  the  deed  Is  not  consistent  with  the 
Intention  ti>  grant  an  estate  in  prseBenti, 
when  taken  in  connection  with  the  circum- 
«tances  of  the  recard  of  the  deed  being  di- 
rected by  the  grantor  hlnuielt,  the  absence 
of  the  deed  from  the  possesaiou  of  the 
grantees,  the  sabsequent  deed  of  warranty 
to  Marfcus  Bowen,  and  the  entire  absence 
of  anytbing  like  an  acceptance  by  tlie 
grantees;  that  the  wording  of  the  reserva- 
tion and  the  clrcumstanoee  are  strong 
preeamptions  against  an  intention  to  de- 
liver the  deed  tor  the  pnrpoee  of  creating 
a  present  estate,  bnt  are  consonant  with 
a  revocable  gift  or  contingent  delivery, 
and  that  therefore  the  making  andddiv- 
ery  of  the  deed  to  Markos  Bowen  was  an 
absolute  revocation  of  tbe  deed  to  these 
infants,  or  at  least  a  question  of  fact  for 
the  determination  of  the  jury.  We  cannot 
accept  this  doctrine.  No  more  effectual 
ddivery  to  an  infant  could  be  made,  and 
no  stronger  evidence  than  the  recording 
could  be  had  that  the  fattier  intended  to 
convey  an  estate  in  fee  to  these  infant  chil- 
dren. And  the  reservation  in  tbe  deed 
was  simply  a  Hfe^state  to  tbe  grantor 
and  his  wife,  bnt  by  the  same  deed  did  the 
title  in  fee,  subject  to  a  life«state,  pass  at 
once  to  the  infant  ehlidrea.  Tbe  doctrine 
Is  clearly  laid  down  by  Chief  JTuBtiee  Dii> 
LON  in  Cecil  v.  Beaver,  28  Iowa,  246,  as  fol- 
lows: 'When  a  deed  to  tbe  children  is 
absolute  in  form  aud  beneficial  in  eOSct, 
and  the  grantor,  a  father,  caoses  it  to  be 
recorded,  this  is  in  law  a  sufficient  delivery 
to  the  infants,  and  tke  title  to  the  lands 
conveyed  will  pass  thereby.  In  snefa  case, 
actual  manual  delivery  and  the  formal  ac- 
ceptance are  not  necessary. "  The  defend- 
ants parehaeed  with  full  notice  of  ttie  title 
and  ownership  of  the  plaintiff,  and  the 
court  was  not  in  error  in  directing  the  ver- 
dict; Judgment  is  affirmed,  with  costs. 
Tlie  other  Justices  concurred. 


M.  BnuBLT  A  Co.  V.  Emuons  at  al. 

{SKjprtme  Cowrt  af  WiMgcm.    Hay  8,  t88L) 
SAI.B— WASIU.IITT— Faxol  BviDXITOa. . 

Where  defendants  bought  a  machine  by 
written  order,  and  received  a  written  wsrrsn^ 
thereof,  in  ao  action  on  a  purcliase-money  note 
they  cannot  recoup  damage*  for  the  breach  of  ao 
alleged  verbal  warranty  made  contemparaaeotMly 
with  the  written  oontiact,  without  snowing  that 
there  was  a  waiver  of  the  written  contract  and 
warranty,  and  a  sabstitatlon  of  the  verbal  war- 
ranty therefor. 

Error  to  circuit  court,  Cass  cotmty; 
Tbomap  O'Hara,  Judge. 

SpatFord  Tryon  and  Hitrsen  D.  JSmith, 
for  appellants.  HoweU  A  Ciurr,  tor  ap- 
pose. 


Long,  J.  This  is  an  action  of  aaaamp- 
ait  on  a  promissory  note.  On  tbe  trial  in 
the  court  below,  before  a  Jury,  the  plaintiff 
had  verdict  and  Judgment  for  tlM>  amount 
of  tho  note  and  interest.  Defendants 
bring  error.  On  the  trial  it  appeared  toat 
the  plaintiff  is  a  corporation,  doing  busi- 
ness at  La  Forte,  Ind.,  and  Is  the  assignee 
of  the  contract  or  note  upon  which  the 
suit  is  broogtat.  The  note  was  given  as  a 
part  of  tbe  purchase  price  of  a  portable 
engine  and  circular  saw-mill,  with  eqoip- 
meots.  The  purchase  ol  tbe  mill  was  made 
on  March  8, 1S87,  at  the  price  ol  $1,120. 
Prior  to  December  4,  ISf^i,  the  business  to 
which  the  nlaintitf  succeeded  was  con- 
ducted by  M.  A  J.  Rumeiy.  and  they  trans- 
ferred the  business  of  manufacturing  and 
deiding  in  portable  saw-mills  and  engines 
on  that  day  to  Memrad  Bumely,  who  car- 
ried oa  tbe  business  thereafter  under  the 
firm  name  of  M.  ft  J.  Bumely.  At  tbe  date 
of  ths  purchase  of  the  engine  the  defend- 
ants reidded  In  Oaaa  county,  this  state, 
and  defendant  Klmmerlee  had  beeen  act- 
ing as  the  agent  of  If.  Sc  J.  Rnmely. 
Charles  A.  Emmoos  and  defendant  Klm- 
merlee went  to  La  Forte,  Ind..  and  looked 
over  tbe  engine  and  mill,  and  Charles  A. 
Emmons,  for  himself  and  Rollins  A.  Em- 
mons, oonipieted  the  purchase  on  March 
8, 1887.  The  purchase  prioe  t>oing  agreed 
upon,  a  written  order  fur  tlie  engine,  inlll, 
«(e.,  was  drawn  and  slgaed  by  Charles  A. 
Emmons  and  Klmmerlee  for  the  two  Em- 
mons, and  for  M.  ft.  J.  Bnmely  by  Memrad 
Bumely,  tlM  proprietor  of  the  business 
there.  The  order  is  dated  at  La  Porte 
and  recites:  "I  or  we,  tbe  undersigned, 
residing  in  Cusscounty,  ?tate  of  Michigan, 
this  day  order  of  M.  A  i.  Rumeiy,  La 
Porte,  Ind.,  through  C.  H.  Kimmerlee. 
agent,  at  Dalley,  Mich.,  to  be  loaded  on 
cars  at  La  Forte,  Ind.,  on  or  about 
March  17, 1887,  and  shipped  to  Dailey  sta- 
tion, Cass  county.  Mich),  the  following  ma- 
chinery. "  The  engine,  mill,  etc.,  are  ttien 
specifically  described  In  tbe  order.  The 
order  contains  the  foilowing  warranty: 
"The  within  ordered  engine  is  warranted 
to  be  made  of  good  material,  to  be  con- 
structed la  a  workman-like  manner,  and  t« 
do  as  raueb  work  tm  any  of  tbe  same  sise 
in  the  market,  If  properly  handled.  It  said 
machinery  falls  to  comply  with  this  war- 
ranty, notice  in  writing  of  such  failure 
must  be  given  to  M.  ft  J.  Bnmely,  La 
Porte,  Ind.,  and  to  their  agent  who  sold 
tiie  machine,  within  one  week  from  tite  date 
of  starting  said  maefalne ;  and  upon  the 
receipt  of  such  notice,  time  allowed,  op- 
portunity and  friendly  assistance  given, 
to  reach  the  machinery  and  remedy  xuch 
defects.  If  any.  otherwise  the  said  war- 
ranty Is  waived,  and  M.  ft  J.  Rumeiy  not 
responsible  thereon.  If  the  machinery 
then  cannot  be  made  to  fill  tbe  warran- 
ty, it  shall  be  returned  free  of  charge  by 
the  purchaser  to  the  place  where  received, 
and  money  and  notes,  (if  previously  set- 
tled for,)  to  the  amount  represented  by 
the  above  machinery,  shall  be  returned, 
and  no  further  claim  made  oa  M.  ft  J. 
Rnmely.  Failure  to  give  such  notice,  or 
any  use  of  such  machinery  after  such  time 
has  lapsed  without  such  notice,  shall  be 
deemed  conclusive  erldeace  that  such  ma- 
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cblnery  complies  with  tbe  warranty,  or  it 
aald  machinery  be  settled  for,  and  notes 
given  fur  the  same  after  having  tried  the 
same,  then  such  failure,  or  such  trial  and 
settlement,  shall  forever  bar  and  estop  the 
purchaser  from  all  claims  for  damagea  on 
accuant  of  a  breach  of  such  warranty." 
The  engine  and  mill  were  shipped  and  re- 
ceived by  the  defendants  Emmons,  who 
commenced  its  use,  and  about  one  month 
tbereafter  they  paid  9100  on  the  purchase 
price.  The  order  provided  for  this  pay- 
ment, and  tbe  glylne  of  two  notes,  one  of 
9420,  to  be  due  July  21, 1887,  and  one  of 
9600,  due  March  8. 1888.  The  note  of  9420 
Tpas  paid  after  an  extension  of  time 
which  was  granted  by  the  payee.  Tbe 
note  of  9800  has  not  been  paid,  and  is  the 
one  npon  which  the  suit  Is  bronght.  The 
plaintiff  on  the  trial  proved  the  execution 
of  the  order  and  note,  and  tbe  assignment 
of  the  same  to  tbe  plaintiff,  who  bad  suc- 
ceeded to  the  bnsiness  of  Memrad  Bumely 
after  the  giving  of  tlie  contract,  and  then 
put  tbe  contract  and  note  in  evidence. 
Defendants,  with  tbe  plea  of  tbe  genwal 
Issue,  gave  notJcp  that  certain  verbal  war- 
rantlea  were  made  on  tbe  sale  of  tbe 
properties  by  Mr.  Rnmely,  and  that  these 
warranties  were  the  Inducements  to  tbe 
defendants  to  purchase,  and  that  the  en- 
gine did  not  comply  with  such  warranties, 
by  reason  of  wblcb  the  defendants  sas- 
tained  great  damages,  which  tbe  notice 
particularly  and  specifically  sets  forth,  and 
which  damages  they  would  recoup  on  tbe 
trial.  The  defendants  upon  the  trial  called 
defendant  Kimmerlee,  who  testified  that 
besigne<l  the  contract  with  Charles  A.  Em- 
mons; that  after  tbe  paper  was  signed  be 
thought  of  the  warranty  in  tbe  order  and 
called  Mr.  Rumely's  attention  to  It,  and 
said  to  him :  "  Of  course,  according  to  the 
agreement  of  the  snle,  this  warrant  does 
not  apply. "  And  that  Mr.  Knmely  said : 
"Of  course  not.  I  have  made  you  the 
terms, — told  yon  Just  what  it  would  be, 
— and  it  will  be  Just  that  way.  I  don't 
want  Mr.  Emmons  to  think  that  I  am  go- 
ing to  put  out  any  machine  that  is  not 
Just  what  I  guaranty  It  In  every  respect. 
If  it  is  not,  1  don't  want  any  machine 
paid  for.  You  need  have  no  fear.  This 
engine  is  Just  as  well  made  as  any  I  have 
ever  made,  and  will  answer  his  purpose 
all  right.  If  it  does  not,  I  will  make  It 
right.  I  do  not  want  any  machine  to  go 
out  upon  trial  that  will  not  recommend 
Itself. "  Mr. Emmonsexpressedsomedonbt 
about  the  flues:  they  were  pretty  long, 
and  he  did  not  know  about  their  stand- 
ing; when  Mr.  I{umel,T  said :  "Tbey  were 
full  five-eighths  of  an  inch  thick,  and  they 
need  have  no  fears  about  them ;  tbe  en- 
gine is  going  to  work  all  right,  and  I  will 
warrant  it."  Defendant  Charles  A.Em- 
mons testified  in  like  manner  as  to  the 
warranty,  and  stated  tbat  after  he  and 
Kimmerlee  had  signed  the  order,  which 
was  in  duplicate,  be  noticed  the  warranty 
In  tbe  order,  and  called  Bumely 's  atten- 
tion to  it,  who  tben  stated :  "  I  will  war- 
rant the  engine.  Just  as  I  tell  you.  I  do 
not  hold  j'ou  to  this  warranty.  If  any- 
thing gives  out  in  any  respect,  I  will  make 
it  good.  The  flues  are  five-eighths  of  an 
Inch  thick,  and  will  stand  all  right,  and 


yon  can  run  It  up  to  16  or  18  horse  power. " 
The  defendants  further  gaveevidence  tend- 
ing to  show  that  the  flues  leaked  and  got 
out  of  repair,  and  they  got  a  man  to  fix 
them  at  first,  and  that  tbey  sent  word  to 
Rumely,  finding  tbey  could  not  fix  them, 
and  he  sent  a  man  to  look  it  over  and  fix 
it  up,  but  that  tbe  fines  still  leaked,  and 
tbey  tried  to  have  Rumely  take  the  engine 
back,  which  he  refused  to  do ;  that  they 
had  a  large  contract  for  cutting  ties  for 
the  Michigan  Central  Railroad  Company, 
a  ad  could  not  run  tbe  engine,  and  were 
compelled  to  get  another  to  complete  tbe 
contract;  that,  as  soon  as  these  defect* 
were  discovered,  they  sent  word  to  Rum- 
ely, but  tbat  tbe  defects  were  not  discov- 
ered until  in  January,  1888.  This  was 
some  10  months  alter  the  engine  was  pur- 
chased, and  bad  been  used  during  tbat 
time  by  tbe  defendants.  All  this  evidence 
was  admitted  under  theobjection  of  plain- 
tiff's coansei.  After  this  testimony  was 
admitted,  and  an  objection  to  further  tes- 
timony, and  motion  tostrikeout  such  te»- 
timooy,  tbe  court  stated  to  counsel  as  fol- 
lows: "Let  it  be  understood  that,  if  yon 
can  show  tbat  if  Mr.  Rumely  ever  said  to 
either  of  tbe  detMidants  that  he  would 
waive  the  giving  of  the  notice,  I  wotild  re- 
ceive such  testimony,  but,  in  the  absence 
of  such  waiver,  the  time  being  too  remote, 
I  fAel  compelled  to  sustain  the  objection. " 
No  such  notice  as  required  by  tbe  con- 
tract was  ever  given,  and  it  is  not  claimed 
tbat  Mr.  Rumely  ever  waived  the  notice 
soreqaired.  The  court  thereupon  directed 
a  verdict  for  the  plaintilf  foe  the  amount 
of  tbe  note  and  interest.  There  are  many 
errors  assigned,  but  the  whole  defense 
must  rest  upon  tbe  right  of  tbe  defendants 
to  show  a  verbal  warranty, — one  not  em- 
braced in  the  written  order, — and  the 
breach  of  that  warranty.  It  is  claimed 
that  the  defendants  had  a  right,  to  show 
this,  for  the  reason  that  Rumely  stated 
that  he  would  not  hold  them  to  the  war- 
ranty contained  in  the  order.  The  time 
when  this  statement  by  Rumely  is  claimed 
to  have  been  made  was  Immediately  after 
the  signing  of  the  contract;  or,  as  defend- 
ant Kimmerlee  states  It,  as  soon  as  tbe 
contract  was  signed  he  noticed  it  and 
spoke  of  it.  No  claim  is  made  under  the 
warranty  contained  in  the  writing,  but 
the  whole  defense  is  based  upon  the  verbal 
warranty.  It  is  a  well-settle4l  rule  of  law 
that,  when  the  parties  have  reduced  their 
contract  to  writing,  it  must  be  presumed 
that  the  writing  contains  the  whole  of 
tbe  agreement,  and  all  parol  contempo- 
raneous agreements  are  merged  therein. 
However,  it  Is  insisted  that,  after  the 
writings  were  signed,  Rnmely  agreed  not 
to  bold  the  parties  to  Just  what  was  con- 
tained in  the  writing,  hut  made  other 
warranties  as  to  tbe  goodness  and  quality 
of  the  flues,  and  agreed  to  be  bound  by 
them.  It  is  not,  however,  insisted  that 
there  was  any  express  waiver  of  written 
notice  of  defects  which  might  be  found, 
and  which  the  contract  provides  for,  or 
that  such  notice  was  given.  The  evidence 
shows  tha*'  tbe  defendants  tried  theenglne 
for  a  month;  then  paid  the  9100;  that 
they  continued  to  use  it  from  the  last  of 
March  to  the  8th  day  of  July,  1887.  when 
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the  f420  note  became  due;  got  an  exten- 
sion of  time  ot  that,  and  theu  paid  It, 
vrlthuat  finding:  fanlt  with  the  engine,  and 
no  (aalt  was  found  until  after  January 
18,  1888,  when  the  fluee  began  to  leak. 
Instead  of  giving  the  notice  required,  or 
notifying  Rumely,  they  sent  for  another 
man,  who  came  and  tried  to  fix  It,  and 
failed.  Under  such  circumstances,  even  U 
they  relied  upon  the  verbal  warranty, 
they  were  bound  to  give  the  notice  to 
Rumely,  and  give  him  an  opportunity  to 
repair.  Bat  the  written  contract,  and 
warranty  therein,  is  not  shown  to  have 
been  waived.  The  contractcoald  not  rest 
partly  in  writing  and  partly  in  parol,  and 
this  Is  not  claimed.  Either  the  writing 
must  control,  or  there  munt  be  shown  an 
agreement  to  waive  all  the  writing  con- 
tained, and  the  substitution  ot  the  verbal 
warranty  for  the  writing.  There  is  no 
such  waiver  shown.  The  claimed  verbal 
warranty  was  contemporaneous  with 
the  writing.  It  was  made  then  and  there, 
and  is  a  part  ot  one  and  the  same  trans- 
action. But,  even  if  this  was  not  true,  it 
appears,  under  defendants' claim,  that  the 
wliole  transaction  was  closed  upon  the 
order  being  signed,  and  the  representa- 
tions and  warranties  thereafter  made 
would  not  be  supported  by  any  consid- 
eration whatever,  and  therefore  could  not 
be  enlorced.  It  Is  shown  concinsively 
that  the  written  order,  and  warranty 
therein  contained,  was  the  contract  be- 
tween the  parties.  In  Nichols  v.  Cran- 
dall,  (Mich.)  43  N.  W.  Rep.  875,  a  similar 
contract  was  entered  Into,  and  it  was 
held  by  this  court  that  parol  evidence  was 
not  admissible  to  change  or  vary  it.  This 
case  fallii  within  the  {irinciples  there  laid 
down.  In  this  view  of  the  case,  the  other 
errors  assigned  do  not  become  important. 
The  judgment  must  be  affirmed,  with 
costs.    The  other  Justices  concnrred. 


MOTT  V.  ROWLA.ND  Ct  OX. 

(Supreme  Court  of  Michigan.    May  8, 1891.) 

MOKTOAOES— UbUBT— COSFLIOT  OP  LAWS. 

Negotiations  as  to  a  loan  were  entered  into 
I>er80aally  by  ttie  parties  in  the  state  of  the  bur- 
rower.  On  the  return  ot  the  lender  to  his  own 
state,  he  wrote  that  he  would  lend  a  certain 
amount,  at  a  certain  rate,  to  be  secured  on  land 
Id  the  borrower's  state,  mortgage  to  be  executed 
and  recorded  according  to  the  laws  of  that  state. 
The  borrower  executed  and  recorded  the  mort- 
gage; took  it  to  the  state  of  the  lender;  there  ex- 
ecuted a  note,  dated,  however,  at  the  place  wheie 
the  mortgage  was  executed,  and  received  the 
money.  Nine  years  thereafter,  by  an  agreement 
executed  at  the  place  ol  the  lender,  the  payment 
was  extended,  and  the  borrower  continued  for 
seven  years  longrer  to  pay  interest.  Held  that, 
the  rate  of  interest  being  legal  in  the  borrower's 
state,  the  contract  was  valid  aftor,  as  well  as 
before,  the  extension,  though  the  rate  was  usuri- 
ous in  the  state  of  the  lender. 

Appeal  from  circuit  court,  Kalamazoo 
connty.  In  chancery. 

Edwards  &  Stewart,  for  appellant  H.  C. 
Rowland.    Irisb  &  Knappen,  for  appellee. 

McOratb,  J.  This  Is  a  bill  to  foreclose 
two  mortgrages  given  by  Henry  C.  Row- 
land and  Delilah  Rowland,  his  wife,  to 
complainant,  upon  a  farm  in  Kalamazoo 


connty.  Oueot  the  mortgages  Is  dated 
October  20,  1870,  and  is  for  the  sum  of 
f3,000,and  the  other  is  dated  November  25, 
1879,  and  is  for  the  sum  ot  $1,500.  The 
first  named  was  drawn  at  10  percent., 
and  the  other  at  8  per  cent.,  but  l>y  an 
agreement  dated  at  Phelps,  N.  Y.,  August 
6,  1879,  tlms  was  extended  on  the  first 
named  mortgage  for  five  years  from  April 
1, 1879, the  interest  tobecomputed  at  8  per 
cent.  No  defense  was  offered  to  the  sec- 
ond mortgage,  but  as  to  the  first  it  is 
claimed  that  it  Is  a  New  Yorlc  contract, 
and  by  the  laws  of  that  state  is  usurious, 
and  therefore  void,  and  this  Is  the  sole 
question  In  the  case.  Complainant,  at 
the  date  of  the  mortgage,  resided  in 
Phelps,  N.  Y.,  and  defendants  lived  at 
Comstocic,  Kalamazoo  connty,  Mich. 
The  negotiations  tor  the  loan  began  white 
complainant  was  at  defendant's  hoase  at 
Comstock,  Mich.,  and  were  carried  on  by 
correspondence  after  complainant  re- 
turned to  New  York,  and  through  defend- 
ant's brother,  who  resided  In  New  York. 
The  defendant  denies  that  the  negotit»- 
tions  began  in  Michigan,  but  complainant 
testified  positively  to  the  tact,  and  on  Sep- 
tember 31, 1870,  complainant  wrote  to  de- 
fendant, UHing  the  following  language: 
"I  received  a  line  from  your  brother,  say- 
ing you  and  I  had  some  talk  about  mon- 
ey, and  that  yon  wanted  it."  Again,  on 
October  4,  1870,  complainant  wrote  as 
follows:  "Phelps,  Oct.  4. '70.  Mr.  Row- 
land. Dear  Sir:  Yours  ot  tbe  27tblsat 
band,  and  In  reply  will  say  that  I  tbink 
there  is  no  doubt  but  that  you  can  have 
$3,000  by  tbe  10th  ot  November,  it  every- 
thing Is  satisfactory.  You  can  have  a 
mortgage  made,  and  according  to  the 
custom  of  your  state  ot  making  them,  on 
tbe  aOO  acres,  with  an  abstract  ot  title; 
have  it  recorded,  and  send  it  to  Hnbbell. 
if  yon  choose,  and  I  will  give  him  the 
money.  You  can  have  it  for  five  years  or 
longer  at  10  per  cent,  interest,  payable  as 
we  talked,  or  arrange  it  any  other  way 
you  choose.  I  believe  the  laws  ot  Mlcbi" 
gan  require  that  the  amount  of  attor- 
ney's fees  shall  be  stated  in  a  mortgage  in 
the  case  of  foreclosure;  otberwiae  it 
comes  out  ot  the  mortgagee.  I  want  it 
made  out  right  and  legal.  Please  write 
me  on  the  receipt  of  this,  it  you  have  any 
other  way  of  doing  the  business  more  sat- 
isfactory to  you ;  If  BO,  how.  Yours,  re- 
spectfully. Philander  Mott."  These  let- 
ters distinctly  refer  to  conversations  had 
with  reference  to  this  loan,  and  these  con- 
versations must  have  been  bad  in  Michi- 
gan. Defendant,  on  the  20th  day  ot  Octo- 
ber following,  had  prepared,  and  he  and 
his  wife  executed  and  acknowledged,  and 
on  October  22d,  had  recorded,  in  Kala- 
mazoo connty,  the  mortgage  in  question. 
Defendant  Henry  C.  Rowland  afterwards 
took  the  mortgage  to  New  York  to  com- 
plainant, who  objected  for  the  reason  that 
no  note  or  bond  accompanied  the  mort- 
gage; whereupon  the  following  note  was 
drawn  up  then  and  there  by  complainant, 
and  executed  by  defendant,  but  dated  at 
Cometock:  "Comstock,  Oct.  20,  1870. 
$3,000.  Five  years  from  date,  tor  value 
rec'd,  I  promise  to  pay  Philander  Mott  or 
bearer  three  thousand  dollars,  at  ten  per 
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cent,  per  annum.  Tbla  note  ts  eecared  by 
a  mortgage  bearing  even  date,  and  dulj 
recorded  in  the  register's  otfice  at  Kala- 
mazoo, tbe  Hame  being  duly  stamped. 
Henry  C.  Rowland."  The  money  was 
paid  over  to  defendant  In  New  Yorli, 
who  paid  the  interent  at  the  rate  ol  10 
per  cent,  until  some  time  in  1879.  It  ap- 
pears that  complainant  held  a  third  mort- 
sagft  upon  the  same  property  dated  Au- 
ipist28, 1862.  It  is  claimed  by  defendant 
that  in  August,  1879,  be  was  negotiating 
with  another  New  York  party  to  make 
a  loan  at  8  per  cent,  of  a  sufHcient 
amonnt  to  take  ap  tbeee  two  mortgages, 
and  he  in  person  notified  complainant  of 
that  fact  at  Phelps,  N.  Y. ;  whereupon 
complaiaant  agreed  to  reduce  the  rate  of 
tnterest,  and  extend  tbe  time  of  payment 
apon  these  two  mortgage,  and  then  and 
there  executed  and  delivered  to  defendant 
the  following:  "Phelps,  Aug.  6,  "79.  I 
hereby  agree  the  time  of  payment  of  two 
certain  mortgages  I  now  hold  against 
tbe  premises  of  H.  C.  Rowland,  of  Gales- 
bnrg,  Michigan,  dated  as  follows:  One  of 
fifteen  hundred  and  fifty-six  25-100  dollars, 
August  28, 1862,  and  one  of  three  thousand 
dollars,  dated  October  20, 1870,  be  extend- 
ed five  years  from  April  1,  1S79.  Said 
mortgages  now  draw  fen  per  cent.  In- 
terest, and  that  the  rate  of  interest  to  be 
computed  after  October  1, 1879.  at  eight 
per  cent,  per  annum.  Puilandbk  Mott." 
In  November  following  defendant  execut- 
ed to  complainant  the  other  mortgage  of 
91,500,  which  is  involved  In  this  foreclos- 
ure, which  drew  interest  at  8  per  cent.,  but 
to  which  no  defense  Is  made.  Defendant 
coDtinDed  to  pay  tbe  interest  at  the  new 
rate  (8  per  cent.)  down  to  .Tanuary  1, 
1887.  Both  mortgages  and  note  are  silent 
as  to  the  place  of  payment,  either  of  inter- 
est or  principal. 

Restated,  the  facts  are  that  complain- 
ant and  defendant  met  In  this  state,  and 
discussed  tbe  matter  of  this  loan;  that 
after  complainant  returned  to  New  York 
be  writes,  proposing  to  loan  defendant 
98,000  for  6  years,  at  10  per  cent.,  upon  a 
mortgage  to  be  executed  In  accordance 
with  the  laws  of  Mlcbigan,  and  be  sug- 
gests tbat  defendant  execute  and  record 
tbe  mortgage,  and  send  it  on.  Defendant 
and  wife  executed  and  recorded  the  mort- 
i;age  as  suggested.  This  was  a  clear  and 
definite  acceptance  of  complainant's  prop- 
osition. What  bad  been  done  thus  far  In- 
dicated no  design  to  evade  tbe  usury  laws 
of  New  York.  The  taking  of  the  mort- 
gage to  New  York,  and  thn  making  of  the 
note  there,  were  incidents  of  the  execu- 
tion of  an  agreement  already  made.  It 
has  been  frequently  held  that  tbe  place 
where  the  terms  of  a  contract  are  agreed 
upon  governs,  rather  than  the  place  where 
tbe  evidences  of  the  agreement  are  exe- 
cuted. Bank  v.  Low.  81  N.Y.  567;  Coal 
Co..  v.  Kilderhouse,  87  K.  Y.  430.  In  the 
last  case  cited  the  court  says :  "  The  only 
time  the  parties  were,  together  or  in  com- 
munication was  August,  1875.  The  bank 
then  yielded  to  the  application  of  the 
debtor,  and  consented  to  the  extension, 
upon  certain  precise  and  definite  terms, 
which  were  accepted  by  the  debtor.  At 
tbat  moment  the  minds  of  the  parties  met. 


This  was  in  Michigan.  Tbat  state,  there- 
fore, was  not  only  tbe  place  of  contract, 
but,  on  tbe  part  of  tbe  bank,  was  tbe 
place  of  performance.  Ingraham  complied 
with  the  contract  afterwards  In  Buffalo, 
but  what  he  did  there,  while  In  the  per- 
formance of  an  agreement,  was  in  the  per- 
formance of  one  already  made.''  It  Is  not 
necessary  to  rest  the  decision  of  this  case 
upon  that  principle.  This  is  not  one  of 
that  class  of  cases  where,  by  reason  of  tbe 
absence  of  the  stipulation  between  the 
parties,  fixing  their  respective  rights  and 
liabilities.  It  is  necessary  to  Invoke  some 
rule  ol  law  to  determine  their  rights.  It 
is  a  case  where  two  parties,  residents  of 
different  states,  have  made  an  agreement 
valid  by  the  laws  of  the  state  where  the 
borrower  resides,  and  Invalid  by  the  laws 
of  tbe  state  where  the  lender  resides. 
There  is  no  pretense  that  an  evasion  of 
the  usury  laws  of  New  York  was  contem- 
plated ;  there  was  no  subterfuge  nor  con- 
cealment. The  evidences  of  debt  were  in 
the  mortgage,  executed,  acknowledged, 
and  recorded  at  tbe  homeof  tbe  borrower, 
and  a  note  dated  at  the  same  place.  For 
16  years  thereafter  defendants  continued 
to  pay  interest  upon  the  indebtedness,  and 
therefore  to  regard  and  treat  it  as  a  valid 
and  binding  obligation.  It  cannot  be 
presumed  tbat  the  parties  intended  to  en- 
ter into  an  Illegal  contract.  The  presump- 
tion Is  rather  in  favor  of  its  validity.  The 
law  will  presume  an  honest  intention,  un- 
less there  is  something  in  the  nature  of  the 
transaction  or  in  the  proofs  to  establish 
the  contrary.  Transactions  of  this  kind 
were  and  are  now  common  between  cltl- 
sens  of  tbe  western  and  those  of  the  east- 
ern states.  The  parties  had  an  undoubted 
right  to  adopt  the  law  of  either  state,  pro- 
vided they  did  so  In  good  lalth.  Tbe  de- 
fendant lived  in  Michigan;  the  funds  were 
used  iu  that  state;  the  land  upon  which 
the  mortgage  was  given  was  in  Michigan; 
and  the  mortgage  securing  the  loan  was 
executed  and  recorded  in  Michigan;  tbe 
rate  of  interest  agreed  upon  was  valid  In 
that  state.  Can  there  be  any  doubt  but 
that  both  borrower  and  lender  bod  in 
view  the  laws  of  Michigan?  Any  other 
presumption  would  seem  to  me  to  be 
forced.  Tbe  intention  of  tbe  parties  was 
not  expressed,  because  it  was  so  well  un- 
derstood that  it  was  deemed  unnecessary 
to  express  It.  In  Arnold  v.  Potter,  22 
Iowa,  194,  it  was  held  "  that  It  was  com- 
petent for  citizens  of  different  states,  who 
are  parties  to  a  promissory  note,  to  con- 
tract in  good  faitli  for  the  rate  of  interest, 
and  with  reference  to  the  laws  of  the  state 
where  the  maker  resides,  and  where  tbe 
property  mortgaged  to  secure  the  note  is 
situated,  although  the  note  Is  in  terms 
payable  In  a  state  different  from  the  resi- 
dence of  either,  and  the  interest  reserved 
is  greater  than  the  legal  rate  of  interest 
where  the  note  is  made  or  where  by  Its 
terms  it  is  payable. "  In  Kellogg  t.  Miller, 
13  Fed.  Rep.  198,  the  court  says:  "It 
is  DOW  well  settled  by  authority,  as  it  is 
certainly  well  supported  by  reason,  that 
a  citizen  of  one  state  may  loan  money  to 
a  citizen  of  another  state,  and  contract 
for  the  rate  of  Interest  allowed  by  the  law 
of  the  latter,  especially  In  a  case  like  tbe 
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present,  where  the  money  is  to  be  nsed  In 
the  latter  state,  and  is  aecnrei]  by  a  mort- 
gage upon  lands  located  there;  and  tblH, 
notwithstanding  the  place  of  payment 
may  be  elsewhere.  This  doctrine  consti- 
tntes  an  exception  to  the  general  rule  that 
the  law  of  the  place  where  the  contract  la 
made  Is  to  Korem  In  enforcing  and  ex- 
pounding it.  The  same  role  is  laid  down 
by  Chancellor  Kent,  who  aaye :  "  The  gen- 
eral doctrine  is  that  the  law  of  the  place 
where  the  contract  Is  made  is  to  deter- 
mine the  rate  of  interest,  where  the  con- 
tract specIQcally  gives  interest;  and  this 
will  be  tiie  case,  though  the  loan  be  se- 
cured by  a  mortgage  on  land  in  another 
state,  unless  there  be  circumstances  to 
show  that  the  parties  had  in  view  the 
laws  of  the  latter  state  in  respect  to  inter-' 
est."  2  Kent,  Comm.  (12th  Ea.)  460,  citing 
Newman  ▼.  Kershaw,  10  Wis.  893;  Vliet  v. 
Camp,  13  Wis.  SiSl.  Lord  Maksfikld  laid 
down  the  rule  in  these  words ;  "The  law 
of  the  place  can  never  be  the  rale  where 
the  transaction  is  entered  into  with  an  ex- 
press view  to  the  law  of  another  country 
as  the  rule  by  which  it  is  to  be  governed. " 
Robinson  y.  Bland,  2  Burrows,  1077.  In 
Brown  v.  Finance  Co.,  81  Fed.  Rep.  516, 
Wallace,  J.,  says:  "The  weight  of  au- 
thority is  now  decidedly  to  tbn  effect  that 
the  parties  to  a  loan,  who  contract  in  one 
state  and  provide  for  payment  In  another, 
may  lawfully  stipalate  fur  interest  accord- 
ing to  the  law  of  either  state,— that  where 
the  contract  is  made  or  that  where  the 
money  loaned  is  to  be  repaid, — as  they 
may  in  good  faith  agree."  CSting  Depau 
v.Humphreys,8  Mart.  (N.S.)  1;  Chapman 
V.  Robertson,  6  Paige,  627;  Peck  v.  Mayo, 
14  Vt.38;  TownsenU  v.  Riley,  46  N.  H.  800; 
Kilgore  V.  Dempsey,  25  Ohio  St.  413.  In 
Miller  V.  Tiffany,  1  Wall.  2»8,  310,  Justice 
SwAYNB  UHes  this  language:  "The  general 
principle  In  relation  to  contracts  made  in 
one  place,  to  be  performed  in  another,  is 
well  settled.  They  are  to  be  governed  by 
the  law  of  the  place  of  performance,  and, 
if  the  interest  allowed  by  the  place  of  per- 
formance is  higher  than  that  permitted  at 
the  place  of  contract,  the  parties  may 
stipulate  for  the  higher  interest  without 
incurring  the  penalties  of  usury.  The  con- 
Terse  of  this  proposition  is  also  well  set- 
tled. If  the  rate  of  Interest  be  higher  at 
the  place  of  contract  than  at  the  place  of 
performance  the  parties  may  lawfully  con- 
tract in  that  case  also  for  the  higher  rate. 
These  rules  are  subject  to  the  quallBca- 
tion  thatthe  parties  act  In  good  faith,  and 
that  the  form  of  the  transaction  U  not 
adopted  to  disguise  its  real  character." 
In  the  present  case  the  terms  of  the  agree- 
ment were  originally  made  in  Michigan. 
The  fact  that  the  evidences  of  debt  were 
executed  in  New  York  did  not  Invalidate 
the  agreement,  and,  In  any  event,  the  par- 
ties having  agreed  upon  a  rate  of  interest 
which  was  valid  in  the  state  where  the 
borrower  resided,  in  the  absence  of  any 
thing  appearing  to  the  contrary,  the  par- 
ties must  be  presumed  to  have  contracted 
with  reference  to  the  laws  of  the  state  In 
which  the  contract  was  valid.  The  con- 
tract being  a  valid  one,  I  am  clearly  of  the 
opinion  that  the  memorandum  extending 
the  time  and  reducing  the  rate  of  interest 


did  not  affect  its  validity.  The  decree  of 
the  coart  below  is  therefore  affirmed,  witb 
costs  of  both  courts  to  complainant.  The 
other  Justices  concurred. 


Thobn  et  al.  v.  Mattbbr, 

(Supreme  Court  og  Michigan.    Hay  8,  1S9L) 

Trespass  por  Fjlowaor  or  Lands— Partmb—Kti- 

DBNCE — ApPSAT — VBtiUB. 

1.  Wbere  a  riparian  proprietor  builds  a  dam 
which  causes  the  crater  to  set  back,  inlori&g  the 
crops  of  his  nel^bor,  the  fact  tiiat  Um  coan^ 
line  ooincldea  with  the  dividing  line  of  the  farms 
will  not  bar  an  actios  in  the  county  of  t^e  in- 
jured party. 

2.  A  parcener  who,  by  agreement  with  hia 
coparceners,  is  entitled  to  exclusive  possession 
of  the  lands,  and  sole  oivceishlp  of  the  laropa, 
may  sue  for  an  injury  to  the  crops  by  an  nnlamoi 
flooding  of  the  lands,  without  Jouiinc  his  eo- 
parceners. 

8.  As  to  the  qaestlon  whether  the  land  was 
actually  flooded  by  the  dam,  the  testimony  of  a 
drain  commissioner  who  had  examined  the  land, 
with  a  view  to  constructing  a  drain,  was  im- 
material, and  a  profile  of  the  stream  which  1m 
had  caused  to  be  made  was  properly  exoluded. 

4.  Where  thereoord  shows  mat  aoezoeptiaas 
were  taken  to  refusals  to  give  certain  chacgai, 
they  cannot  be  considered  on  appeal. 

Error  to  circalt  court,  Washtenaw 
county. 

Action  of  trespass  by  Thomas  Thorn 
and  Ebenezer  Thorn  against  Fred  Man- 
rer.  It  was  brought  in  the  coanty  la 
which  plaintiffs  lived.    Defendant  appeals. 

D.  P.  Sagendorpb,  for  appellant.  E.  B. 
Norria,  for  appellees. 

CuAMPLiN,  C.  J.  This  is  ao  action  of 
trespass  on  the  case  agalnat  thedefendant 
to  recover  the  damage  to  plalntilTs'  lands 
and  crops  of  corn  and  grass,  occasioned 
by  the  building  and  maintenance  of  a 
dam  in  and  across  a  certain  natural  water* 
course,  and  thus  disturbing  the  nataral 
flow  of  the  water  therein,  which  takes  its 
rise  on  the  plalntllfa'  lands,  and  flows 
across  the  same,  and  also  through  defend- 
ant's lands  adjoining.  The  dam  main- 
tained on  defendant's  lands  was  a  short 
distance  from  those  of  the  plaintlttR',  and 
caused  the  water  of  such  natural  'water- 
course to  set  back, overflow, and  flood  the 
plaintiffs'  lands  to  its  injury,  and  to  the 
injury  of  the  crops  of  com  and  grass 
growing  thereon.  At  the  trial  the  plain- 
tiffs gave  evidence  tending  toshow,  among 
other  things,  that  they  owned  in  lee  cer- 
tain undivided  Interests  in  or  parts  of  the 
lands  flooded,  and  all  the  crops  of  hay. 
corn,  and  grass  growing,  or  which  bad 
been  grown,  thereon  for  many  years;  that 
they  had  for  a  long  period  had  an  arrange- 
ment with  their  mother,  brothers,  and  sis- 
ters, nnder  and  by  virtue  of  which  they 
were  entitled  to  the  full  and  exclusive  pos- 
session of  all  the  lands  flooded,  and  of  all 
of  the  crops  of  grain  and  grass  grown  or 
to  be  grown  thereon.  The  main  question 
litigated  was,  did  the  defendant's  acts,  in 
building  or  maintaining  the  dam.  Interfere 
with  or  interrupt  the  nataral  flow  of 
water  In  the  natural  water-conrse  on  the 
plaintiffs'  land,  to  their  iiijary  ?  the  plain- 
tiffs' contention  being  that  it  did,  the  de- 
feartant'B  tl)at  it  did  not.  The  jury  re- 
turned a  verdict  for  plaintUfs,  and  the  de- 
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ftfndant  brinfca  error.  The  declaration  io 
the  caM  set  up  that  the  plalntltrs,  on  the 
lat  of  September,  1885,  and  from  that  time 
hitherto,  bad  been  possessed  ot  the  de- 
scribed parcel  of  land,  and,  describing  the 
water-course,  alleged  that  the  defendant 
bad  obstructed  it,  by  reason  whereof  the 
said  land  had  been  rendered  wet  and 
•wampy  and  unproductive;  and  also  by 
reason  of  the  pramlses  divers  crops  of  corn, 
hay,  and  grain  of  the  plaiutiffs,  growing 
upon  their  said  land,  were  spoiled,  dam- 
aged, and  destroyed  each  and  every  year, 
from  the  day  and  year  first  above  meq- 
tioned  hitherto ;  and  by  reason  also  of  the 
premiwes  the  plalntlftB  have  incurred  great 
trooble  and  expense  in  endeavoring  to  cul- 
tivate their  lands,  and  restore  the  saraeto 
their  former  good  state  and  condition. 
The  defendant  pleaded  to  this  declaration 
the  general  issue.  The  testimony  dis- 
closed the  fact  that,  although  the  lands  of 
the  plalntifta  and  those  of  the  defendant 
were  adjoining,  yet  one  was  in  one  town- 
ship and  the  other  (that  of  the  defendant) 
was  in  the  township  immediately  adjoin- 
ing on  the  south,  and  thatthe  line  between 
their  two  farms  was  also  a  county  line. 
Upon  the  trial  of  the  cause  the  defendant's 
attorney  objected  to  the  Introduction  of 
any  evidence  in  this  case,  because  the  suit 
was  improperly  brought  in  Washtenaw 
county,  and,  if  the  plaintiffs  could  recover 
from  the  defendant,  it  must  be  upon  a  suit 
bronght  in  Jackson  county,  and  not  in 
Washtenaw  conn ty:  which  objection  was 
overruled,  and  the  defendant  duly  except- 
ed, and  apon  which  ruling  of  the  court  the 
counsel  for  defendant  has  assigned  error. 
The  coort  committed  no  error  in  this  rul- 
ing. 

The  following  questions  were  asked  of 
the  plaintiffs'  witnesses  upon  the  trial,  to 
which  objection  was  made,  and  exception 
taken  to  the  ruling  of  the  court  in  permit- 
ting them  to  be  answered,  vis.:  "(1)  How 
long  have  you  been  in  posaesslon  of  the 
land'/  (2)  To  whom  did  thtf  proceeds  of 
that  farm  l)dong?  (3)  Who  are  in  pos- 
■ession  of  the  lands  at  the  present  time? 
(4)  Do  yon  know  anything  about  this 
dam  being  placed  Ip  the  water-course  in 
the  fall  of  1885?  (5)  And  you  and  your 
brother  had  for  your  own  purposes  the 
products  of  this  farm?  (6)  what  arrange- 
ment did  yon  have  with  your  brothers  and 
■brters  when  they  came  of  age  about  tak- 
ing possession  of  and  working  this  farm? 
(7)  What  arrangement  did  you  make 
with  her  about  these  minor  children  ?  " 

We  find  no  error  in  the  ruling  of  the 
eonrt  in  permitting  each  of  these  questions 
to  l>e  asked  and  answered.  It  appeared 
upon  the  trial  that  the  plaintiffs  had  had 
possession  of  the  farm  for  a  number  of 
years,  and  that  they  were  tenants  In  com- 
mon of  the  title,  having  received  such  title 
as  heirs  at  law  of  their  father,  and  that 
other  members  of  the  family  were  minors; 
bat  they  had  arrangements  by  which  ^hey 
pat  in  these  crops  which  were  injured,  and 
the  testimony  tended  to  show  that  they 
were  the  sole  owners  of  such  crops.  The 
right  ot  plaintiffs  to  bring  the  action  did 
not  depend  upon  their  ownership  of  the 
fee.  The  injury  complained  of  was  an  in- 
jury to  their  pnssession,  so  far  as  the 
T.48N.w.no.ll — 41 


crops  were  concerned,  and  the  court  di- 
rected the  jury  that  there  could  be  no  re- 
covery in  the  case  for  any  permanent  In- 
Jury  to  the  land,  and  that  whatever  re- 
covery could  be  had  must  be  confined  to 
the  loss  of  the  natural  crops. 

The  court  also  sustained  an  objection  to 
a  question  put  to  a  witness  by  the  defend- 
ant's attorney,  vix. :  "What  did  the  drain 
commissioner  say  to  you  about  laying  nut 
a  drain  after  he  looked  thatover? ''  There 
was  no  error  in  excluding  the  testimony 
called  for  by  this  question.  It  was  imma- 
terial to  the  issue.  Nor  was  there  any  er- 
ror in  sustaining  tbeobjection  to  the  ques- 
tion :  "  What  did  you  ascertain  the  fall  to 
be  from  the  fence  at  the  county  line  down 
to  this  obstruction?"  Thedetendant'sat- 
tomey  upon  the  trial  of  the  cause  offered 
in  evidence  the  profile  of  the  ditch,  show- 
ing the  grade  of  the  bottom  ot  the  ditch 
as  it  was  surveyed,  and  showing  the  bot- 
tom of  the  ditch  as  it  was,  and  shoeing 
the  location  of  the  county  line.  The  plidn- 
titfs  objected  to  the  introduction  of  this 
profile,  and  the  objection  was  sustained 
by  the  conrt,  and  error  is  assigned  upon 
this  ruling.  This  profile  was  a  profile 
that  the  county  drain  commissioner  ot 
Washtenaw  county  had  procured,  with  a 
view  of  laying  a  drain  where  this  water- 
course was.  We  think  there  wcm  no  error 
in  excluding  the  profile,  as  It  would  not 
tend  to  show  that  the  water  was  not  set 
back  by  means  of  i;be  defendant's  dam, 
and  the  obstruction  placed  in  the  water- 
course. HO  as  to  raise  the  water  upon  the 
plaintiffs'  land. 

The  thirteenth  assignment  of  error  re- 
lates to  the  refusal  ot  the  court  to  give 
tr>e  defendant's  requests  to  charge  num- 
bered from  1  to  6,  inclusive.  An  examina- 
tion of  the  record  shows  that  no  exception 
was  taken  to  any  ot  these  requests  to 
charge,  and  therefore  they  CHunot  be  con- 
sidered. The  fourteenth  assignment  of  er- 
ror is  overruled.  That  refers  to  the  charge 
ot  the  court  to  the  Jury  as  to  whether  the 
plain  tiffs  are  the  proper  parties  to  main- 
tain thisBuit.  As  beforestated,  the  recov- 
ery was  confined  to  the  injury  to  the 
plaintiffs*  crops  caused  by  defendant's  set- 
ting the  water  back  upon  the  land.  The 
Jury  found  a  verdict  for  the  plaintiffs  of  six 
cents  damages,  and  the  defendant  applied 
for  a  Judgment  tor  costs.  We  think  the 
costs  were  properly  awarded  to  the  plain- 
tiffs in  the  suit.  How.  St.  8  8964,  subd.  2; 
Drnse  v.  Wheeler,  22  Mich.  Mo.  Judgment 
affirmed.    The  other  Justices  concurred. 


Pabri.\oton  v.  City  ot  Poet  Huron. 

{aupreme  Court  qf  UUMaan.    May  8, 1891.) 

SbxoTMxin^-WHSX  Lisa — Buu-Di^fe  Siitbb. 

Where  a  olty  erected    upon  Kovemment 

land,  without  permission,  s  sewer,  together  with 

a  strnotnTO  of  masonry  at  its  ontlet,  extending 

partly  into  an    adjoining    river,   a    subsequent 

owner  of  the  land  cannot  maintain   electment 

against  the  city,  when  the  latter  has  built  no 

fences  about  the  property,  and  Is  exercising  orer 

it  no  acta  of  ownership  or  control.    Mobsb,  J., 

dissenting. 

Appeal  from  circuit  court,  St.  Clair  coun- 
ty ;  Abtbur  L.  Ca.nfikld,  Judge.  « 
Action  in  ejectment  by  Charles  F.  Har- 
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rinjiton  against  the  city  of  Port  Huron. 
Defendant  appeals. 

Fraak  T.  Wolcott,  (A.  E.  Cbadwlek,  ol 
connsel,)  for  appellant.  Arery  Bros.,  for' 
appellee. 

Champun.  C.  J.  The  plaintiff  brouKht 
an  action  of  ejectment  against  detendant 
byflUngadeclarutlon  ascommencemeatol 
salt,  wnich  contains  two  conuts.  The 
first  count  described  the  premises  as  fol- 
lows: "A  tract  of  land  bounded  on  tbe 
north-west  by  Pine  Orove  park,  on  the 
north-east  by  St.  Qalr  rlTer,  and  on  the 
south  by  Lincoln  avenue,  excepting  a 
strip  of  land  across  said  premlseti  seventy- 
flre  feet  In  width,  occupied  by  the  Port 
Huron  &  Northwestern  Ballway  Com- 
pany, being  fifty  feet  in  width  on  westerly 
side  of  the  center  line  of  the  road-way  of 
said  company,  and  twenty-five  feet  on  thn 
easterly  side  thereof,"  which  premises  the 
plaintiff  claimed  in  fee.  The  second  count 
described  the  premises  as  follows:  "All 
that  part  of  that  piece  of  land  bounded  on 
the  north-west  by  Pine  Grove  park,  on 
the  north-east  by  St.  Clair  river,  and  on 
the  south  by  Lincoln  avenue,  which  is  oc- 
cupied by  Superior-Street  sewer  and  On- 
tario-Street sewer,  and  the  outlet  thereof; " 
and -then  the  same  exception  as  in  the  first 
count,— which  premises  the  plaintiff  claims 
in  fee.  A  trial  was  had  before  a  Jury,  and 
It  appeared  that  this  land  described  in  the 
first  count  of  plaintiS's  declaration  was 
formerly  a  part  of  tbe  Ft.  Gratiot  military 
reservation;  that  on  the  20th  day  of  July, 
1868,  the  congress  of  the  United  States  au- 
thorlied  the  secretary  of  war  to  sell  por- 
tions of  this  reservation,' Including  tbe 
tract  In  controversy,  "at  such  times  as  he 
may  deem  most  advantageous  to  the  In- 
terests of  the  government. "  On  March  18, 
1879,  before  any  sales  had  been  made  by 
the  secretary,  a  portion  of  the  tract  was 
granted  to  the  city  of  Port  Huron  for  park 
purposes,  to  be  known  as  "Pine  Grove 
Park. "  Some  time  during  tbe  season  of 
1870  tTie  secretary  of  war  caused  the  re- 
maining portion  of  the  reservation  to  be 
platted,  and  public  sale  was  made  of  a 
part  thereof.  The  part  unsold,  which  Is 
in  controversy  here,  was  sold  under  au- 
thority of  an  act  of  congress  passed  June 
16,  1880,  to  the  Port  Huron  &  Northwest- 
em  Railway  Company,  and  this  company 
conveyed  to  the  plaintiff  in  this  suit  such 
land  by  deed  dated  April  8, 1884.  In  this 
deed  there  was  an  erroneous  description, 
which  was  corrected  by  a  deed  dated  Jan- 
uary 8,  1886.  In  June,  1874,  the  city  of 
Port  Huron,  by  its  T:ommon  council,  decid- 
ed to  construct  a  sewer  from  the  St.  CHllr 
river  westward,  through  aud  along  Park 
place,  to  Ontario  street,  and  during  that 
year  entered  upon  tbe_premi8es  and  con- 
structed tbe  sewer.  The  authorities  of 
the  United  States  had  prepared  a  map  pre- 
viously to  that  time,  on  which  was  desig- 
nated a  street  across  the  land  described  In 
the  declaration  as  "Park  Place,"  but  be- 
fore the  same  was  recorded  or  the  proper- 
ty sold  the  authorities  olthe  United  States 
had  ignored  such  street,  and  retained  the 
premises  as  property  belonging  to  the 
guvernment.  In  1875  or  1876  the  city 
caused  a  sewer  to  be  built  along  Superior 


street,  whicli  connected  with  the  one 
tbroogh  Park  place.  These  sewers  hay» 
always  been  maintained  by  the  city  as- 
public  sewers,  and  continue  so  to  be. 
They  are  used  by  the  Inhabitants  of  tbe 
city  for  sewuge  purposes,  and,  among 
others,  by  the  plaintiff  in  this  suit,  who 
was,  as  appears,  one  of  the  petitioners  for 
the  construction  of  the  sewer  in  Superior 
street,  which  was  built  before  be  obtained 
title  from  the  railway  company.  It  fur- 
ther appears  thdt  at  the  outlet  of  tbe  sew- 
er, at  its  Junction  with  the  river,  there  la 
a  structure  of  masonry  several  feet  ta 
height  and  22  feet  in  width,  ex  tending  out- 
ward from  the  bank  Into  the  stream,  pro- 
tected by  a  system  of  piling;  and  testi- 
mony was  Introduced  tending  to  show 
that  this  structure  prevents  the  land  be- 
ing used  for  any  purposes  requiring  dock- 
age, and  that  the  la^id  is  so  sftuated  as  to 
be  valuable  for  a  dock  frontage.  It  was 
further  shown  upon  the  trial  that  tbe 
premises  are  unlnclosed,  and  that  there  to 
nothing  to  prevent  the  plaintiff  from  tak- 
ing possession  peaceably  of  the  lands  de- 
scribed in  his  declaration.  The  sewer  lo 
question  was  built  several  years  before  the 
railway  company  made  its  purchase  in 
1880,  and  while  the  land  belonged  to  tbe 
gnner&l  government;  and  some  effort  waa- 
made  on  the  part  of  the  defendant  to 
show  that  permission  was  given  the  city 
by  the  officer  in  charge  of  Ft.  Gratiot  for 
it  to  construct  the  sewer  across  these 
premises,  but  we  think  that  such  testi- 
mony wholly  failed  to  show  such  permis- 
sion. On  the  contrary.  It  was  showo^ 
that,  during  the  time  they  were  excavat<- 
ing  for  tbe  sewer,  tbe  officers  in  charge  of 
the  fort  caused  stakes  to  be  set  along  tbe 
lines  of  this  parcel  of  land  to  indicate  that 
it  belonged  to  the  government.  It  la  a 
principle  of  law  that  where  a  persoa 
who,  .without  the  permission  from  the 
owner,  knowingly  enters  upon  bis  landau 
and  erects  structures  permanent  In  tlieir 
character,  annexed  to  the  freehold,  such 
structures  belong  to  the  owner  of  tbe 
soil  to  which  they  are  annexed  or  upon 
which  they  are  erected ;  and  it  folluwa 
that  when  the  city,  erected  this  sewer 
across  the  lands  of  the  government  nf  tbe 
United    States,    without   its   consent    or 

f>ermi8Blon,  such  structure  immediately  be- 
ouged  to  the  owner  of  the  soil,  and  when 
the  government  conveyed  such  land  to  tbe 
railway  company  the  whole  of  the  pren»- 
ises  passed  to  Its  grantee.  The  testimony 
does  not  show  that  the  city  Is  In  posses- 
sion of  any  of  the  premises  described  io 
plaintiff's  cleclaration,  or  that  it  assumes 
to  exercise  any  act  of  control  or  owner- 
ship over  it;  the  facts  appearing  that  lo 
1874  It  constructed  a  sewer  across  it, 
which  is  the  outlet  of  two  sewers,  and  baa 
dolie  nothing  since  upon  tbe  lands.  But 
if  the  city  did  claim  to  own  tbe  sewer,  and 
have  theiigbtto  discharge  water  througb 
it,  we  do  not  think  that  the  action  of  eject- 
ment would  lie,  under  the  circumstances  of 
this  case.  Ejectment  will  not  lie  in  tbto 
state  for  anything  tiiat  la  not  tangible  or 
capable  of  being  delivered  to  the  plaintiH 
by  tbesherlff  under  thewrit  of  possession. 
Here  the  Judgment  was  rendered  upon  tbe 
verdict  of  the  Jury  for  the  premises  da- 
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scribed  la  the  first  cooat  of  the  plaintiff's 
declaration.  Bticb  verdict  havingr  been  di- 
rected by  the  trial  court.  A  writ  ot  pos- 
sesalon,  under  such  judgment,  would  only 
put  tb«  plaintiff  in  posHesBlon  of  what  be 
could  at  any  time  have  had  wltbont  the 
aid  ol  tbe  court,  and,  when  be  was  so  put 
In  posseHslon  of  tbe  land  described  in  tbe 
first  count  ot  his  declaration,  the  sewer 
would  still  Incumber  the  land,  and  the . 
water  continue  to  be  discharged  through 
this  artificial  conduit.  Ejectment  will  not 
lie  for  a  mere  trespass,  nor  for  a  mere  right 
of  way  or  an  easement.  Turnpike  Co.  y. 
Smith,  15  Barb.  856;  Judd  v.Leonard,!  D. 
Chip.  204;  Clement  v.  Youngman,  40  Pa. 
St.  341;  Caldwell  v.  Fulton.  81  Pa.  St.  488; 
Child  V.  Cfaappell,  »  N.  Y.  251. 

It  the  corporation  bad  obtained  tbe 
right  to  construct  tbe  sewer  across  tbese 
lands  to  discharge  ,the  water  passing 
therein,  it  would  havecreated  an  easement 
upon  the  land.  If  tbe  city  constructed  the 
sewer  without  authority,  thus  discharging 
the  water  upon  and  across  tbe  land,  the 
act  would  be  a  trespass,  but  not  an  ouster 
of  the  plaintiff  from  the  lands  described. 
Expressed  In  simplest  language,  the  city 
has  constrncted  an  artiltclal  aqueduct 
across  the  lands  'belonging  to  plaintiff's 
grantor,  through  which  it  discharges  wa- 
ter and  sewage  from  two  of  the  sewers 
laid  In  tbe  streets  of  the  city.  There  is  no 
doubt  that  the  plaintiff's  title,  as  riparian 
owner,  extends  to  the  boundary  line  in 
the  St.  Clair  rlrer,  and  gives  him  the  right 
to  erect  docks  and  employ  the  land  for 
any  purpose  not  Inconsistent  with  the 
rights  of  navigation ;  and  if  the  defendant 
In  this  case  is  in  possession,  and  sets  up  a 
claim  of  right  to  maintain  the  newer  in  tbe 
St.  Clair  river  in  front  of  bis  land,  and  to 
drive  and  maintain  piles  there,  for  the 
purpose  of  protecting  such  sewer,  we  think 
sjectment  would  He  for  the  land  so  appro- 
priated; but  the  facts  In  this  case  do  not 
warrant  this  court  In  fiuding  that  the  city 
of  Port  Huron  has  laid  any  claim  to  the 
right  to  maintain  the  structure  which 
they  erected  when  ttey  built  the  sewer, 
and  we  are  of  opinion  that  the  court  erred 
In  directing  a  verdict  for  plaintiff  under 
the  first  count  of  plaintiff's  declaration. 
The  learned  Judge  instructed  the  Jury  that 
"thestctof  tbe  city  In  entering  upon  and 
excavating  the  soil  for  this  sewer,  and 
constractlug  the  same,  was  such  aA  act  as 
amounted  to  an  asRertion  or  claim  of  title 
on  its  part,  and  bo  the  owner  of  tbe  prop- 
erty may  treat  It  as  an  act  of  disseisin  or 
ouster;  and,  as  tbe  sewer  has  been  used 
and  maintained  continuously  to  tbe  pres- 
ent time,  I  think  it  a  legal  fact  that  the 
plaintiff  has  been  kept  out  of  possession 
of  the  premises  by  the  city. "  We  have  al- 
ready called  attention  to  the  factthat  this 
newer  was  constructed  long  before  tbe 
plaintiff  obtained  bis  title  from  the  rail- 
way company,  and  in  fact  before  the  rail- 
way company  had  obtained  its  title  to  the 
land  in  dispute,  and  if  there  was  any  oust- 
er of  the  owner,  or  an  act  of  disseisin,  it 
occurred  a  long  time  prior  to  the  convey- 
ance to  plaintiff's  grantor.  The  govern- 
inent,  in  conveying  to  plaintiff's  grantor, 
only  conveyed  all  the  right,  title,  and  in- 
terest of  the  United  States  to  the  land  in 


question,  without  any  covenants  of  war- 
ranty whatever.  We  shall  not  assume  in 
this  suit,  at  this  time,  to  pass  npon  the 
question  as  to  whether  ,or  not  it  was  the 
intention  of  the  government  to  recognize 
defendant's  rights  upon  the  premises ;  al- 
though it  may  be  said  that  tbe  govern- 
ment granted  to  tbe  purchaser  the  full  ex- 
tent of  its  right,  title,  and  interest  in  the 
premises.  It  is  apparent,  however,  that 
whether  the  act  of  tbe  city  In  constructing 
the  sewer  was  a  disseisin  ot  the  owner 
would  depend  very  much  upon  the  facts 
and  circumstances  under  which  the  city 
entered  upon  the  land  and  constructed 
the  sewer.  If  at  that  time  the  city  au- 
thorities supposed  that  there  was  a  pub- 
lic street  called  "Park  Place, "in  which 
they  were  constructing  a  sewer,  it  would 
not  be  such  an  assertion  or  claim  of  title 
on  its  part  as  would  operate  as  a  disseisin, 
U  it  afterwards  turned  out  that  the  city 
was  mistaken  as  to  tbe  claim  under  which 
it  entered.  Neither  would  it  be  a  disseisin 
if  tbe  city  ente|»d  by  the  consent,  express 
or  implied,  ot  the  owner.  The  mere  fact 
that  the  sewer  has  been  used  continuously 
to  the  present  time  to  discharge  water 
into  the  St.  Clair  river,  without  any  other 
acts  or  claims  made  b.v  the  defendant, 
would  not  amount  in  law  to  keeping  the 
plaintiff  out  of  possession  of  the  prem- 
ises. We  think  that  the  plaintiff  has  mis- 
taken his  remedy,  and  that  tbe  Judgment 
must  be  reversed,  and  a  new  trial  granted. 

McGBATn,  LoNO,  and  Qbant,  JJ.,  con- 
curred. 

MoRSB,  J.,  [diBsentiog.)  This  Judgment 
should  be  affirmed.  The  title  of  the  prem- 
ises In  issue  is  indisputably  In  the  plain- 
tiff, and  he  is  not  in  possession.  The  city 
ot  Port  Huron  is  maintaining  continuous- 
ly from  day  to  day  and  hour  to  hour  a 
sewer  upon  his  premises.  Tbe  mouth  of 
the  sewer,  where  it  empties  into  tbe  St. 
Clair  river,  is  constructed  of  stone,  and 
protected  by  piles,  constituting  an  ob- 
struction to  tbe  erection  of  a  dock,  elevat- 
or, or  building,  and  depriving  plaintiff  ot 
all  beneOcial  use  of  bis  water  front.  He 
has  frequently  appllea  to  the  municipal 
authorities  in  relation  to  this  sewer, 
claiming  it  tn  tie  an  obstruction  to 
the  exercise  ot  bis  property  rights  in  tbe 
land,  and  notified  them  that  he  was  the 
owner  of  the  premises;  but  they  have 
always  denied  his  title,  and  insisted  on 
their  right  to  maintain  this  sewer.  It  is 
true,  under  the  authorities,  thatejectment 
cannot  be  maintained  tor  a  mere  trespass 
upon  land,  nor  for  a  mere  right  of  way 
or  an  easement;  but  that  is  not  this  case. 
This  occupation  of  the  city  for  the  pur- 
pose of  sewerage  Is  not  a  mere  temporary 
trespass,  like  one  going  onto  the  prem- 
ises of  another  and  doing  damage  and  go- 
ing away  again,  but  it  is  a  continuing 
trespass.— one  that  never  ceases.  The 
sewer  remains  there  all  the  time,  and  is  in 
use  by  the  city  night  and  day.  It  amounts 
substantially  to  a  constant  occupation  ot 
the  plaintiff's  premises,  and  a  possession 
which  is  safficient  to  Justify  the  remedy  ot 
ejectment.  Ejectment,  under  our  statute, 
will  lie  against    any  "person  exercising 
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acts  of  ownership  on  the  premiBea  claimed, 
or  claiming  title  thereto,  or  some  interest 
therdn."  How.  St.  {  HOT.  In  Cole  v. 
Wells,  49  Mich.  460,  IS  N.  W.  Rep.  813,  the 
defendant  fastened  a  boom-pole  to  piles 
driven  in  the  Black  river  in  front  of  plain- 
tilt's  land,  and  used  the  boom  for  the  stor- 
age of  logs,  claiming  the  right  to  do  so. 
It  was  held  that  ejectment  could  be  main- 
tained. There  was  nothing  in  that  case 
to  prevent  the  plalDtitt  from  tearing  awaj 
and  removing  this  boom  from  his  prem- 
ises. He  could  have  destroyed  it,  as  he 
can  destroy  this  sewer;  bnt  the  law,  in 
my  opinion,  does  not  force  the  plaintiff  to 
destroy  projjerty  to  remove  such  an  olv 
structlon,  or  to  get,  as  he  probably  would. 
Into  a  war  or  conflict  over  the  posseasion 
of  the  premises  so  occupied  by  another, 
to  which  conflict  the  superior  force  would 
prevail.  He  is  entitled  to  the  peacefol 
remedy  of  ejectment.  Nor  Is  be  even  com- 
pelled to  resort  totbelnadaqaatrand  vexa- 
tious remedy  of  trespass, — a  remedy  whicb, 
to  case  of  Judgment  in  his  favor,  settles 
nothing  as  to  his  title  to  the  land.  Keyner 
V.  Sntherland,  59  Mich.  465,  28  N.  W.  Rep. 
S65.  Bnt  it  is  said  that  there  has  been 
and  Is  nothing  in  the  way  of  his  taking 
peaceful  possession  of  the  land.  But  tbis 
is  no  valid  reason  why  be  cannot  bring 
ejectment  under  onr  statute.  We  have 
held  repeatedly  that  the  putting  on  the 
record  of  a  tax-deed  to  premisee  and  claim- 
ing title  thereunder  would  warrant  an  ac- 
tion of  ejectment  by  the  owner  of  the  land 
out  of  poflsesslfm  against  the  holder  of 
such  tax-title.  HeiiimiUer  v.  Hatbeway, 
60  Mich.  391,  27  N.  W.  Rep.  568;  Anderson 
V.  Courtrlght,  47  Micb.  161, 10  N.  W.  Rep. 
183;  Hoyt  v.  Southard,  68  Micb.  434,  25  N. 
W.  Rep.  885.  Yet  In  such  case  there  would 
t>e  nothing  to  prevent  the  owner  obtaln- 
tog  peaceable  possession  of  the  premises 
to  most  cases,  butit  has  never  been  claimed 
that  the  fact  that  such  possession  could  be 
taken  had  anything  to  do  witb  tbe  right 
tot»ring  ejectment.  Possession  in  the  de- 
fendant is  not  a  necessary  element  in  eject- 
ment in  tbis  state.  The  remedy  Is  aimed 
against  the  assertion  of  ownership  of  or  an 
interest  In  tbe  land  as  wrtl  as  against  an 
unlawful  possession.  Nor  are  the  cases 
cited  by  the  chief  justice  in  relation  to 
easements  or  rights  of  way  applicable 
here.  The  plaintiff  is  not  bringing  eject- 
ment to  recover  a  right  of  way  or  an  ease- 
ment, but  to  free  his  land  of  an  unuothor- 
iced  occupation  under  a  claim  of  right  by 
the  city  to  so  occupy  it.  As  beforeshown, 
he  is  not  obliged  to  invite  trouble,  and 
conflict  in  an  attempt  to  free  bis  premises 
by  removing  the  piles  and  tearing  out  the 
newer.  The  action  nf  trespass  would  not 
settle  his  title.  He  is  not  obliged  to  for- 
bear his  remedy  in  ejectment, — the  only 
proper  actioq  to  declare  and  Ox  bis  title 
permanently, — because  the  premises  are 
not  guarded  against  his  peaceable  entry 
upon  them.  In  24  N.  Y.  656,  (Carpenter  v. 
Railway  Co.,)  ejectment  was  brought 
against  tbe  defendant,  and  upheld,  a  ma- 
jority of  tbe  court  holding  that  the  occu- 
pation was  such  that  the  action  would 
lie.  It  was  shown  that  the  railway  com- 
pany had  laid  a  track  and  affixed  It  to  the 
soil,  but  bad  never  nsed  it  or  connected  it 


with  their  operating  road.  They  Jostifled 
tbe  laying  of  the  track  under  permission 
of  tbe  municipal  authorities,  claiming  the 
ground  to  be  a  poblic  street;  and  also 
raised  the  point  that  ejectment  would  not 
lie  because  of  the  character  of  their  occu- 
pancy. Tbe  court  held  that  the  fee  of  the 
soil,  if  it  was  a  street,  was  in  the  platotUf, 
and  he  had  a  right  of  action  against  any 
person  using  it  for  any  other  than  legiti- 
mate street  purposes,  and  that  tbe  defend- 
ant bad  sufficient  occupancy  to  Justify 
bringingejectment.  Tbecourtsaid  :** Eject- 
ment will  lie  for  anything  attached  to  the 
soil  of  whicb  the  sheriff  can  deliver  posses- 
sion." But  it  is  said  tbat  a  writ  of  pos- 
session under  a  Judgment  in  favor  of  the 
plaintiff  will  only  put  him  in  possession  of 
what  he  could  at  any  time  have  bad  vrlth- 
ont  the  aid  of  tbe  coart,  and  that  the 
sewer  would  still  incumber  the  land.  So, 
also,  a  writ  in  tbe  case  of  Hoyt  v.  South- 
ard, 58  Mich.  434,  26  N.  W.  Rep.  886,  would 
only  have  given  tbe  platotitt,  as  tar  as  tbe 
possession  was  concerned,  what  be  could 
also  have  taken  without  suit.  Bot  some- 
thing more  is  accomplished  by  the  writ  in 
both  cases  than  tbe  mere  deli  very  of  tbe 
pcwsession.  The  possession  is  delivered 
symbolically,  but  with  it  goes  theestablisb- 
ment  of  plaintiff's  title,  freed  from  tbe  ad- 
verseclalmof  titlebythedefendant.  In  tbe 
case  at  bar,  also,  tbe  sewer  with  its  stone- 
work and  piles  is  delivered  to  the  plaintiff 
as  his  own,  to  do  with  them  as  he  sees 
fit,  without  fear  of  further  litigation,  or 
any  other  conflict.  In  no  other  way  ex- 
cept by  an  action  of  ejectment  can  tbe 
plaintitt  determine  and  adjudicate  at  law 
his  title  to  this  land  unless  he  shall  do 
something  which  will  authorize  the  city 
to  bring  ejectment  against  him ;  and  it  is 
very  doubtful  if  he  could  do  any  act  whicb 
would  authorize  tbe  city  to  maintain 
ejectment  against  him  under  the  authori- 
ties. 


Craudook  v.  DwiQHt  et  al. 

{Swpremt  Ooutrt  of  IRoMgcm.    May  8, 1891.) 

DlSCElHO'B  OF  Liiss— PATHS^rrs  BT  AocsFTAirass 

— RSKDERISa  STATKiaSTS. 

1.  Plaintiff,  who  manufactured  shingles  for 
defendants  from  defendants'  lumber,  under  a 
contract,  at  a  certain  amount  per  thousand,  was  at 
flnt  paid  in  cash,  bat  afterwards,  at  defendants' 
request^  received  aoceptanoes  on  presenting  bis 
statrementa,  giving  receipts  reciting,  "Received 

months'  acceptance  forf on  account " 

field,  that  it  was  a  question  for  the  jury  whether 
these  were  received  as  payment,  and  therefore 
discharged  the  lien. 

a.  The  cSntrsct  being  a  continuing  one,  and 
the  shingles  being  mingled  and  sold  oy  defend- 
ants without  regturd  to  the  fact  of  their  being  the 
£rst  or  last  manufactured,  plaintiff  would  be  en- 
titled to  a  lien,  on  shingles  manufactured  prior 
to  the  time  up  to  which  he  had  been  paid,  for 
work  and  labor  thereafter  performed  ia  such 
manufacture. 

8.  CTnder  the  provision  of  Pnb.  Acts  lUcfi. 
US?,  17^0.  229,  "that  the  statement  of  lien  shall 
be  filed  within  SO  days  after  the  completion  or 
last  day  of  such  labor  or  services, "  the  80  days 
did  not  commence  to  run  from  the  time  each  state- 
ment of  the  amount  due  was  rendered,  as  there 
was  but  one  contract. 

Error  to  circuit  court,  Wayne  county. 
Bowea,  Douglaa  A  Whiting,  for  appel- 
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lanta.  Coidey,  ilajbury  A  Luekiag,  tor 
appdiee. 

Grant,  J.  This  salt  was  brouKht  to 
enforce  alien  nnder  Act  229,  Pub.  Acts  1887. 
PlaintlO  entered  Into  a  written  contract 
with  defendants  runninK  from  January  1, 
1887,  to .  January  1,  1888,  by  which  he 
agreed  to  mauatactore  shingles  for  the 
defendants  from  their  lomber  at  91  per  M. 
for  14  inch, f  1.10  per  M.,  for  16  and  18  Inch, 
90.40  per  M.  for  call«,  tO.S5  per  M.  addi- 
tional for  fancy  baits,  and  f0.20  per  M.for 
diamond,  octagon,  and  other  similar 
fihapes.  At  the  expiration  of  the  year 
there  was  a  verbal  renewal  of  the  con- 
tract. He  filed  his  statement  of  lien 
March  6, 1889,  stating  that  the  last  day's 
work  and  labor  was  done  February  26, 
1889,  and  that  the  amount  due  was  93,- 
419.83.  April  4th  he  sned  out  a  writ  of  at- 
tachment, which  commanded  the  sheriff 
to  "seize  all  the  XXX  and  XX  shlnglea 
then  in  the  yard  of  W.  M.  Dwlght  and  Co., 
or  so  much  thereof  as  should  be  necessary 
to  satisfy."  etc.  The  Hherlff  seized  8,000 
bandies  of  shingles,  more  or  less.  Defend- 
ants gave  bond  under  the  statute,  and  the 
ahingles  were  released.  PlainUtf  ceased 
work  for  defendants  February  a6th.  He 
had  delivered  to  them  all  theshlnglesman- 
ntactnred  prior  to  February  2l8t.  He  had 
In  his  possession  those  manufactured  be- 
tween February  Zlst  and  February  26th  at 
the  time  he  filed  hie  statement  of  lien.  De* 
fendaats  paid  plaintiff  the  amount  dne  for 
manufacturing  them.  Plaintiff  had  also 
been  paid  for  all  that  tvas  due  him  to  Oc- 
tober 8,  1888.  About  3,000.000  were  seized 
by  the  sheriff.  Of  these  2.000,000  had  been 
manufactured  after  October  8.  1888,  and 
the  other  1,000,000  prior  to  that  date.  At 
first  defendants  paid  cash  for  the  work 
done,  but  from  and  after  January  20, 1887, 
tbey  requested  plaintiff  to  accept  their 
notes  or  acceptances.  Plaintiff  acceded  to 
this,  and  afterwards  plaintiff  presented  his 
semi-monthly  statements  of  the  amount 
due.  and  recdved  notes  or  acceptances, 
grlving  receipt  in  the  following  language: 

"Keceived months'  acceptance  for 

9 — ■ ,  on  account. "     Between  October 

and  February  21st  he  receivtn  seven  ac- 
ceptances, four  of  which  he  discounted, 
bat  none  of  which  were  paid  by  defend- 
ants. Thejury  found  a  verdict  in  favor 
of  plaintiff  for  98.467.94;  that  the  saipe 
was''due  for  labor  and  services  performed 
apon  a  portion  of  the  products  described 
in  the  declaration,  viz.,  one  million  and  a 
half  XXX  shingles,  one  half  million  XX 
idilngles,  and  also  certain  other  shingles 
delivered  said  d^endants,  but  not  seized 
nnder  the  attachment  issued  in  this  cause: 
subject,  however,  to  the  opinion  of  the 
court  as  to  whether  there  can  be  a  greater 
lien  than  the  sum  of  91 '00  per  M.  on  the 
above-mentioned  shingles. "  In  reply  to  a 
special  question,  the  Jury  found  that  they 
were  able  to  state  the  quantity  of  XXX 
shingles  and  XX  shingles  in  Dwlght  & 
Co.'s  yard  on  March  6,  1889,  on  which 
plaintiff  performed  labor  and  services  b«- 
tween  October  8, 1888,  and  February  21, 
1889. 

1.  It  is  Insisted  that  this  act  is  unconstl- 
-tntional.    This  precise  qaestion  was  raised 


and  decided  in  Shaw  v.  Bradley,  69  Mich. 
199,  26  N.  W.  Rep.  881.  and  ReUly  v.  Ste- 
phenson, 62  Mich.  .500. 29  N.  W.  Rep.  99.  Its 
constitutionality  was  settled  by  thone  de- 
cisions, which  have  been  recognized  by 
many  subsequent  declBlonti  of  this  court, 
Involving  the  various  proTlsions  of  the 
act. 

2.  It  is  next  insisted  that  the  court 
should  have  iustmcted  the  jury  that-the 
notes  or  acceptances  were  received  pj 
plaintiff  as  payment,  and  discharged  the 
Hen.  This  became  a  question  of  fact  (or 
the  determination  of  the  jury,  and  was  not 
aquestion  of  law  for  thecourt.  The  court 
properly  and  exnlicltly  histructed  thejury 
that,  it  they  found  that  these  notes  or  ac- 
ceptances were  received  In  payment,  thelien 
was  discharged,  and  their  verdict  should  be 
for  the  defendants.  *Tbe  jury  found  that 
they  were  not  taken  as  payment,  and  their 
finding  is  conclusive. 

8.  Defendants  insist  that  plaintiff  has  no 
lien  npon  any  of  thesbingles  manufactured 
before  October  8, 1888,  and  that,  therefore, 
under  the  finding  of  the  jury,  their  Hen 
must  be  limited  to  92,000  for  the  work 
and  labor  performed  upon  the  2,000,000 
shingles  found  by  the  jury  to  have  been 
manufactured  after  October  8th,  and  to 
have  been  taken  nnder  the  writ.  Iftiie 
work  and  labor  performed  prior  to  Octo- 
ber Sth  had  been  done  under  a  separate 
contract,  or  if,  by  express  act  and  agre«»> 
ment  of  the  parties,  the  shingles  thereto- 
fore manufactnred  had  been  set  apart,  and 
kept  separate  and  distinct  from  those  sub- 
sequently manufactured,  ahowing  an  In- 
tention to  declare  the  contract  completed 
as  to  them,  their  position  would  clearly 
be  correct.  But  the  contrnct  was  treated 
as  a  continuing  one.  As  fast  as  shingles 
were  afterwards  manufactured,  tbey  were 
mingled  with  those  previously  manufact- 
ured, and  when  the  defendants  sold  and 
shipped  shingles  they  filled  cars  with  those 
that  were  most  convenient.  Oftentimes 
the  last  mnnufactnred  were  the  first 
8hlt>ped.  Under  these  circumstances.  It 
would  certainly  not  be  giving  this  stat- 
ute a  recMonable  construction  to  hold  that 
the  Hen  applied  only  to  those  that  were 
manufactured  after  payments  had  been 
made.  Such  a  construction  would  la 
many  cases  defeat  the  very  object  of  the 
statute. 

4  The  statute  requires  "that  the  state- 
ment of  lien  shall  be  filed  within  thirty 
days  after  the  completion  or  last  day 
of  such  labor  or  services. "  Defendauts  In- 
sist that  this  30  days  commenced  to  ran 
from  the  time  each  statement  of  the 
amount  due  was  rendered,  and  that, 
therefore,  plnintiH  has  no  Hen  except  on 
the  last  statement  rendered, which  showed 
the  amount  due  tor  the  two  weeks  previ- 
ous to  be  9431.56.  Their  counsel  say  :  "  It 
was  as  if  every  two  weeks  he  [the  plain- 
tiff] had  made  a  new  contract  with 
Dwlght  &  Co.  to  cut  their  shingles  for  the 
next  two  weeks,  and,  receiving  settlement 
for  the  work  done  under  one  contract,  he 
would  begin  npon  another. "  We  do  not 
think  that  this  Is  a  proper  construction 
of  the  rendering  of  statements  showing 
the  amount  of  work  done  and  the  amount 
due.     These  were  not  separate  contracts. 
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bot  the  method  adopted  by  the  parties  In 
doing  their  busineBS  under  one  and  the 
same  contract.  Judgment  afllrmed,  with 
costs.    The  other  Justices  concurred. 


SOLLIYAN  T.  Hall. 

(Supreme  Oottrt  0/  MicMgcm.    Hay  8, 1891. ) 

LoooiB'8  L»K— Clum— Vbnue  of  Jubat. 

Since  a  notary  public,  nnder  the  laws  of 

Miq^iiKan,  Is  a  state  officer,  whose  official  acts 

are  not  confined  to  the  county  where  he  resides, 

a  claim  for  a  logger's  lien,  sworn  to  before  sach 

notary,  is  not  invalid  because  it  falls  to  show  the 

county  where  the  oath  was  administered. 

Error  to  circuit*  court,  Qare  county; 
Henry  Hart,  Judge. 

C.  W.  Perry  and  Henry  A.  Clianey,  for 
appellant.    IV.  A.  Burritt,  for  appellee. 

LoNO,  J.  This  action  was  brought  by 
attachment  in  Justice  court  under  Act  No 
WA,  Lews  1887,  to  enforce  a  lien  upon  cer- 
tain logs  of  the  defendant.  On  the  trial 
plaintifT  had  Judgment  for  C16  and  costs 
of  suit,  and  for  a  lien  upon  the  logs.  The 
cause  was  removed  by  certior&ri  to  the 
circuit  court  for  Clare  county,  virhere  the 
judgment  was  affirmed.  The  cause  comes 
to  this  court  by  writ  of  error.  The  errors 
complained  of  are  set  forth  In  the  affida- 
vit for  the  writ  of  certiorari  to  the  Justice, 
and  are:  "(1)  That  the  notice  of  the  lien 
was  not  properly  sworn  to  as  required 
by  the  act;  (2)  because  no  testimony 
was  given  on  the  trial  tending  to  prove 
any  agreement  with  defendant  or  any 
authorized  agent  of  bis,  or  any  contract- 
or under  defendant,  with  plaintiff  that  he 
should  do  any  work  on  said  Xogn,  and  no 
proof  that  defendant  or  any  agent  of  hie 
or  contractor  under  him  linew  that  plain- 
tiff was  doing  work  on  said  logs ;  (3)  be- 
cause no  testimony  was  offered  ot  any 
contract  with  defendant  or  his  agent  for 
any  specific  wages,  and  no  proof  of  how 
much  his  labor  was  worth;  (4)  because 
said  Justice  gave  Judgment  in  said  cause 
for  an  attorney  fee  of  five  doUai-s;  (5)  be- 
cause the  person  who  claimed  to  be  the 
attorney  for  plaintiff,  and  was  so  recog- 
nized by  said  Justice,  undertook  to  admin- 
ister the  oath  to  plaintiff  of  the  notice 
claiming  lien  against  the  property  at- 
tached ;  (6)  because  the  evidence  given  at 
the  hearing  of  said  cause  did  not  warrant 
any  of  the  findings  or  Judgment  of  the 
court;  (7)  because no«evidence  was  given 
tending  to  prove  the  property  mentioned 
in  said  writ  of  attachment  and  in  plain- 
tiff's declaration  are  the  same. "  There  Is 
no  force  in  the  objections  made  that  there 
was  no  evidence  tending  toshow  the  plain- 
tiff's claim.  The  evidence  was  not  reduced 
to  writing,  and  is  not  returned.  The  Jus- 
tice, in  his  return,  states  that  the  plaintiff 
was  sworn  In  his  own  behalf,  and,  after 
Hsteuing  to  the  testimony,  and  alter  due 
deliberation,  he  gave  Judgment  for  the 
plaintiff.  Under  these  circumstances  we 
cannot  presume  that  there  was  no  evi- 
dence tending  to  support  the  Judgment. 
The  writ  of  attachment  contains  a  de- 
scription of  the  property  attached,  and 
the  declaration  contnlned  the  same  de- 
scription, and  there  Is  therefore  no  force 
in  the  seventh  assignment  ot  error.    It  is 


not  shown  that  the  notary  public  who 
administered  the  oath  to  the  plaintiff  on 
tlie  statement  of  claim  of  lien  was  the  at- 
torney for  the  plain  tiff  at  that  tfme.  The 
Hen  was  sworn  to  and  filed  in  the  office  of 
the  county  clerk,  as  provided  by  statute. 
The  notary  public  who  administered  the 
oath  thereto  afterwards  appeared  in  Jus- 
tice court  as  attorney  for  the  plaintiff. 
This  is  not  in  violation  of  section  637, 
How.  St.,  and  does  not  fall  within  the 
ruling  of  cases  cited  by  defendant's  counsel. 
The  fonrth  assignment  of  error  Is  not  no- 
ticed In  the  brief  of  counsel,  and  will  be 
treated  as  abandoned.  The  only  remain- 
ing assignment  of  error  is  the  first,  which 
relates  to  the  notice  of  Hen.  No  objection 
is  made  to  the  statement  except  that  the 
same  'loes  not  show  in  what  county  the 
oath  was  administered.  The  claim  of  the 
lien  is  in  the  following  form:  "The state- 
ment of  Hen  made  under  oath  of  Michael 
Sullivan  in  manufacturing,  cutting,  skid- 
ding, the  following  described  property, 
to-wit:  One  million  feet  of  white  pine, 
Norway  pine,  and  hemlock  saw-logs, 
marked  as  follows:  [7^  That  the  last 
day's  work  of  said  l*^]  labor  was 
done  on  the  8th  day  of  February,  1889, 
and  said  labor  was  periormed  in  the 
county  of  Hare;  and  that  said  described 
property,  or  a  nortion  of  the  same.  Is 
now  situated  in  the  county  ot  Clare,  state 
of  Michigan;  and  that  there  Is  now  due 
claimant  tor  said  work  and  labor  over 
and  above  all  legal  set-offs  the  sum  of  $16, 
as  near  as  may  be,  tor  which  said  sum  a 
lien  is  claimed  upon  said  descritted  prop- 
erty. Michael  Sullivan.  Subscribed 
and  sworn  to  before  me  this  9tb  day  ot 
February,  1889.  Henrt  K.  Wickraic,  No- 
tary Public."  The  statement  of  Hen  has 
no  caption  showing  the  county  or  state 
In  which  it  was  made.  It  follows  the 
form  laid  down  In  the  statute,  but.  Inas- 
much as  the  notary  public  does  not  state 
in  the  Jurat  the  county  In  which  be  acts 
as  such  officer,  it  Is  contended  that  no 
valid  Hen  was  filed  authorizing  the  bring- 
ing the  writ  ot  attachment  under  this 
statute.  Section  632,  How.  St.,  provides 
that  bis  certificate,  when  nnder  his  hand 
and  seal,  shf  H  be  presumptive  evidence  ot 
the  facts  contained  In  It,  except  in  cer- 
tain specified  cases.  His  right  to  that 
office  conies  from  an  appointment  by  the 
g()vemor  of  this  state,  and  his  compliance 
with  the  requirements  ot  the  statute  In 
filing  oath  ot  office, bond, etc.  Act  No. 117, 
Pub.  Acts  1887.  By  this  same  statute  the 
county  clerk  ot  the  county  In  which  the 
oath  of  office  and  bond  is  filed  Is  required 
to  transmit  the  name  ot  such  person  to 
the  state  treasurer  and  secretary  of  state. 
Thus  It  is  that  the  fact  whether  one  Is  a 
notary  public  may  always  be  ascertained 
in  the  office  ot  the  state  treasurer  and  sec- 
retary of  state,  as  well  as  in  the  office  of 
the  county  clerk  in  the  county  tor  which 
the  appointment  is  made.  Therefore  the 
objection  that  the  statement  of  lien  con- 
tains no  venue,  and  the  party  whose 
property  is  thus  incumbered  has  no  means 
ot  ascertaining  whether  the  person  who 
acts  as  notary  public  is  such  in  fact,  has 
no  force.  It  Is  not  true,  as  claimed,  that 
the  party  who  desires  to  ascertain  the 


Digitized  by^OOQlC 


Wis.) 


SHOVE  V.  SHOVE. 


647 


fact  miiBt  CO  from  one  connty  clerk's 
office  to  another  to  get  the  desired  infor- 
mation. An  Inquiry  at  the  office  of  the 
-secretary  of  state  would  at  once  show  the 
(arct,  as  it  is  a  matter  of  record  there.  A 
■notary  public  la  In  no  sense  a  county  ofll- 
■«er.  "The  governor,  by  and  with  the  ad- 
vice and  consent  ol  the  senate,  may  ap- 
point one  or  more  persons  notaries  public 
in  each  connty,  who  shall  bold  their  of- 
fice." etc.  Act  No.  117,  Pub.  Acts  1887. 
While  it  is  very  proper  that  a  notary  pub- 
lic should  sign  himself  as  a  notary  public 
in  and  for  the  county  from  which  he  is  ap- 
ipointed,  yet  his  certificate  would  not  be 
fatally  defective  if  the  designation  of  the 
county  is  omitted.  He  may  act  In  any 
part  of  the  state,  and  bis  official  acts  are 
not  confined  to  the  county  where  he  re- 
aides.  It  is  true  that  under  the  amenda- 
tory act  of  1889  (Act  74,  Pub.  Acta  1889)  no 
person  is  eligible  to  the  office  of  notary 
pablic  unless  the  person  is  a  resident  of 
•tbecoaoty  of  which  he  or  she  desires  to  be 
appointed,  yet  their  official  acts  are  not 
necessarily  confined  to  that  connty.  The 
office  would  undoubtedly  become  vacant 
by  removal  from  that  county,  but  it  d04>H 
'not  follow  tl}at  for  this  reason  the  party 
la  a  county  officer.  The  appointment  has 
always  been  regarded  as  one  of  state 
matter,  rather  than  that  of  county.  It  is 
n  state  appointment,  and  the  omission  of 
the  venue  would  not  be  a  fatal  defect  in 
tte  Jurat.  It  cannot  matter  to  the  party 
to  be  affected  by  such  certificate  from 
'What  particular  county  the  notary  pablic 
was  appointed.  In  legal  phraseology 
"renns"  means  the  county  where  a  cause 
la  to  be  tried,  and  originally  a  venue  was 
am  ployed  to  indicate  the  county  from 
which  the  jury  was  to  come.  The  neces- 
sity of  stating  a  venue  at  all  Is  reluctant- 
ly confessed  by  the  authorities.  Beau  v. 
Ayers,  67  Me.  487;  Brigga  v.  Bank,  5  Mass. 
96.  In  process  or  pleading,  the  objection 
nnder  the  strict  rules  of  the  common  law, 
«nd  perhaps  under  our  statute,  to  the  want 
of  venue  might  be  taken  advantage  of  by 
demurrer.  It  may  also  be  true  that  a 
-eertiflcate  made  by  a  Justice  of  the  peace 
would  l>e  void  if  it  omitted  the  venue, 
-were  no  venue  stated  at  all  In  the  Instru- 
4nent.  But  the  question  here  involved  Is 
not  to  be  governed  by  the  reasons  which 
would  %e  applicable  in  such  cases.  Claim 
la  also  made  by  appellant  In  his  brief  that 
the  act  under  which  the  lien  Is  claimed  is 
•nnconstitutional  and  void.  That  quee- 
4Jon  was  settled  by  this  court  In  Craddock 
V.  Dwight,  ante,  644,  (filed  at  the  present 
-term  of  this  court.)  and  the  cases  there 
■cited.  Judgment  afflnmed,  with  costs. 
The  other  Jastices  concurred. 


Clark  v.  Village  of  North  Muskeook. 
{Suvreme  Court  of  Michigan.    May  8, 1891.) 

.APTBAii— Final  JuDOMsirr— Decision  on  Dbkub- 
BBR — Lbave  to  Amend. 
An  order  sustaining  a  demurrer  to  a  decla- 
ration, and  dismissing  it  witb  costs,  unless  the 
plaintiff  amends  and  pays  an  attorney's  feewith- 
ui  a  specified  time,  is  not  appealable  until  after 
the  time  limited  for  amendment 

Appeal  from   circuit  court,  Muskegon 
•county;  Dickebman,  Judge. 


Tamer,  Turner  &  Tamer,  for  appellant. 
De  Long  &  CfH&ra,  for  appellee. 

Champlin,  C.  J.  This  action  was  com- 
menced in  the  circuit  court  for  the  county 
of  Muskegon  by  declaration  for  an  Injury 
to  the  plaintiff,  caused  by  an  alleged  de- 
fective sidewalk  in  the  defendant  village. 
The  defendant  appeared  and  demurred  to 
the  declaration,  setting  up  19  distinct 
grounds  of  demurrer.  The  plaintiff  joined 
in  demurrer,  and  the  court,  after  bearing 
argument,  sustained  the  demurrer,  aAd 
ordered  that  "  upon  payment  by  the  plain- 
tiff to  defendant  of  the  sum  of  ten  dollars 
as  an  attorney  fee  within  20  days,  the 

J)lalntltf  have  leave  to  file  an  amended dcc- 
aratlon  in  said  cause,  the  defendant  to 
plead  thereto  within  the  rules  and  prac- 
tice of  this  court ;  otherwise  It  is  ordered 
and  adjudged  by  the  court  now  here  that 
the  said  plaintiff  take  nothing  by  her  said 
declaration,  and. that  said  defendant  do 
recover  against  the  said  plaintiff  Its  costs 
and  charges  by  It  about  Its  defense  in  this 
behalf  expended  to  be  taxed,  and  that  the 
said  defendant  have  execution  therefor. " 
This  order  was  entered  on  the  2d  day  of 
February,  1891.  The  plaintiff,  without 
amending  her  declaration  and  without 
complying  with  the  order  in  any  respect, 
and  before  the  expiration  of  the  time  al- 
lowed therelor,  sued  out  a  writ  of  error  to 
this  court,  and  the  defendant  here  insists 
that  the  order  sustaining  the  defendant's 
demurrer  is  not  a  final  order,  until  at  least 
after  the  expiration  ol  the  20  days,  during 
all  which  time  the  plaintiff  was  at  liberty 
to  amend  her  declaration.  He  cites  in 
support  of  such  proposition:  Black, 
Judgm.  §  29;  Elwell  v.  Johnson,  74  N.  Y. 
80,  and  cases  there  cited.  We  think  that 
the  order  entered  sustaining  the  demurrer 
cannot  be  considered  a  final  order  until 
after  the  time  limited  therein  for  the  plain- 
tiff to  amend  her  declaration  has  expired. 
Itwnstbereforenotsucha  judgment  of  the 
court  as  In  regarded  final  and  reviewable 
in  this  court.  It  follows  that  the  yrit  of 
error  must  be  dismissed,  witb  costs.  The 
other  Justices  concurred. 


SaovR  ▼.  Shots. 

(Supreme  Court  of  WiMOMAn.   April  0, 1891.) 

IHSDBANCB  PoLioT— Action  oh  — Pleading  ahd 
Paoor— Vabiance — Aroumbnts  or  Ck>u!)8EL. 

1.  In  an  action  on  a  life  insurance  policy, 
plaintiff,  beneficiary,  alleged  that  he  was  the 
owner  and  bolder  and  entitled  to  the  proceeds 
thereof.  The  company  paid  the  money  into  court, 
averring  that  the  widow  claimed  it ;  and  the  lat- 
ter, being  made  a  party,  answered  alleging  that 
the  policy  was  bequeathed  to  her  by  her  hus- 
band ;  that  it  bad  been  written  in  plaintiff's  fa- 
vor solely  to  secure  payment  of  certain  notes 
made  to  him  by  her  nusband,  which  had  been 
fully  paid.  Plaintiff  replied  that  the  policy  was 
also  collateral  security  for  other  debts  due  him 
by  decedent,  and  that  in  consideration  of  thesor- 
lender  of  the  notes  decedent  had  relinquished  to 
him  all  rights  in  the  policy.  Beld,  that  it  was 
error  to  exclude  evidence  of  the  excess  of  the  in- 
debtedness over  tbe  amount  of  the  notes,  on 
the  ground  that  it  tended  to  show  conditional 
ownersbipof  tbe  policy,  and  hence  was  inconsist- 
ent with  plaintiff's  original  claim  of  uncondi- 
tional ownership.    ■ 

it.  It  was  error  to  permit  defendant's  attor- 
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aey,  In  hla  opening  address  to  tbe  ]ary,  to  read 
a  portion  of  the  will,  which  stated  that  the  notes 
were  paid,  that  testator  owed  plaintifi  nothlnK, 
and  tAat  plaintiff  had  no  right  to  retain  the  polioy. 
8.  Where  plaintiff's  brief  oonsists  largely  of 
the  ohurge  of  the  court,  and  of  charges  refused, 
whioh  are  set  out  In  full  in  the  "case, "  and  of 
copious  extracts  from  the  testimony  instead  of  an 
abstract  thereof,  one-baif  the  cost  of  printing  it 
win  be  taxed  to  him. 

Appeal  from  elrcnlt  court,  Milwaukee 
eounly. 

This  action  is  upon  an  instirance  policy 
on  tbe  life  of  one  Don  A.  Shove,  expreaoed 
therein  to  be  for  the  sole  use  and  benefit  of 
Ttieodore  C.  Bhove,  the  plaintitf.  Don  A. 
died  May  S5, 1886,  testate.  By  biB  laHt  will 
and  testament  he  bequeathed  the  proceeds 
of  such  policy  to  his  wife,  the  defendant, 
who  Is  his  widow  and  executrix  of  hie  last 
will  and  testament.  Tbe  amount  due  nn 
the  policy  is  a  little  lees  than  $400.  The 
action  was  orlKlnally  branght  against  the 
Insurance  company  alone.  The  con;pany 
answered,  admitting  its  liability,  and  at* 
l^ng  that  the  defendant  Martha  claims 
the  insurance  money.  Therefore  she  was 
made  a  defendant  in  the  action,  tbe  insur- 
ance'  company  paid  the  amount  due  on 
the  policy  into  court,  and  the  action  was 
dismissed  as  to  the  company.  The  com- 
plaint is  not  found  in  the  record,  but  It  is 
gathered  from  the  arguments  that  it  al- 
leees  the  plaintiff  is  the  owner  and  holder 
of  the  policy,  and  entitled  to  the  proceeds 
thereof.  The  defendant  alleges  in  her  an- 
swer that  the  policy  was  made  payable 
to  plaintiff  for  the  sole  purpose  of  securing 
the  payment  of  three  promissory  notes 
given  him  by  Don  A.;  that  such  notes 
were  fully  paid  by  Don  A.  in  his  life-time, 
thus  extinguishing  the  plaintiff's  interest 
In  the  policy;  and  that  by  his  last  will, 
which  has  been  duly  probated,  Don  A.  be- 
queathed such  policy,  and  the  proceeds 
thereof,  to  her.  These  matters  were 
pleaded  as  a  counter-claim,  and  Judgment 
demanded  that  she  is  entitled  to  the  mon- 
ey .thiii  paid  Into  court  by  the  insurance 
company.  Plaintiff  interposed  a  reply  to 
such  counter-claim,  admitting  that    the 

golicy  was  made  payable  and  delivered  to 
im  as  collateral  security,  not  only  for  the 
three  notes  mentioned,  but  also  for  any 
Other  amounts  owing  by  Don  A.  to  him, 
and  that  at  all  times  since  1874  Don  A.  was 
indebted  to  him  more  than  Is  due  on  the 
policy.  It  is  further  alleged  in  the  reply 
that,  at  a  time  when  a  large  sum  was  due 
and  unpaid  on  the  three  notes,  plaintiff 
surrendered  such  notes  to  Don  A.,  in  con- 
sideration whereof  the  latter  relinquished 
to  plaintiff  all  Interest  in  or  right  to  re- 
deem or  dispose  of  the  policy.  It  is  undis- 
puted that  the  policy  was  made  payable 
to  plain tlfi  as  collateral  security  for  the 
payment  of  the  three  notes  and  such  other 
Items  of  indebtedness  as  may  be  due  him 
from  Don  A.  On  the  trial  the  court  sub- 
mitted to  the  Jury  the  speciflc  question 
whether  Don  A.  surrendered  to  plaintiff 
his  Interest  In  the  policy,  and  right  to  dls- 

ftose  of  it,  as  alleged  in  the  reply.  The 
ury  answered  tb^  question  in  the  nega- 
tive. As  a  corollary  to  this  finding,  the 
Jury  found  that  defendant,  Martha,  is  right- 
fully entitled  to  tbe  proceeds  of  the  policy 


thus  paid  intoconrt  by  the  insurance  com- 
pany. The  Jury  were  directed  so  to  And 
if  they  answered  the  preceding  question  in 
tbe  negative.  The  case  is  further  stated 
in  the  opinion.  Amotion  by  plaintiff  for 
a  new  trial  was  denied,  and  Judgment  tor 
defendant  entered  awarding  her  the  mon- 
ey thus  paid  into  court.  Plaintiff  appeals 
from  tbe  Judgment. 

G.  a.  Sedgwick  and  W.  A.  Walker,  for 
appellant.     If.  J.  Turner,  for  respondent. 

Lton,  J.',  (after  statlafr  tbe  tsusts  a» 
above.)  This  is  a  contest  between  two 
adverseclalmanta  of  a  fund  in  court  which 
belongs  to  one  or  the  other  of  tbem. 
When  the  plaintiff  introduced  the  policy  in 
eTldence,  which  by  its  terms  was  pa,yable 
to  blm,  he  made  a  prima  fbcte  case  en- 
titling him  to  the  proceeds  thereof  there- 
tofore paid  into  court  by  tbe  insurance 
company.  Bilt  tbe  defendant,  Martha, 
the  executrix  and  legatee  of  Don  A.,  Intro- 
duced testimony  tending  to  show  that.the 
indebtedness  of  Don  A.  to  plaintiff,  secured 
by  the  policy,  bad  been  fully  paid.  It  be- 
ing undisputed  that  tbe  policy  was  oiade 
to  plalntlft  as  collateral  security,  proof  of 
full  payment  of  tbe  indebtedness  secured 
by  it  would,  in  the  absence  of  any  further 
proofs,  demonstrate  that  defendant  is  en- 
titled to  such  proceeds,  and  wouM  thus 
defeat  the  plaintiff's  claim  thereto.  To 
meet  this  proof  of  defendant,  the  plaintiff 
introduced  testimony  tending  to  show  the 
absolute  relinquishment  to  him,  by  Don 
A.,  of  tbe  policy,  and  the  right  to  dispose 
thereof.  Tbe  plaintiff  also  offered  testi- 
mony which  would  or  might  have  proved, 
or  tended  to  prove,  that  Don  A.  owed  him 
money  other  than  the  amount  of  the  three 
notes,  exceeding  the  proceeds  of  tbe  policy, 
for  the  payment  of  which  be  held  the  pol- 
icy as  collateral  security.  Objection  was 
made  to  this  testimony,  and  the  objection 
was  sustained  by  the  court.  The  testi- 
mony was  ruled  out,  on  tbe  ground  that, 
tbe  plaintiff  having  given  evidence  of  his 
unconditional  ownership  of  the  policy,  it 
would  be  inconsistent  therewith  to  permit 
him  to  claim  that  be  still  held  the  policy 
as  collateral  security.  We  think  the  ml- 
-ing  was  erroneous.  No  inconsistency  is 
perceived  In  tbe  two  claims.  Propositions 
are  inconsistent  when  proof  of  one  neces- 
sarily disproves  the  other.  But  pAtof  that 
plaintiff  was  the  unconditional  owner  of 
tlie  policy  does  not  disprove  that  Don  A. 
was  Indebted  to  him  over  and  above  the 
indebtedness  on  the  three  notes.  If  his 
testimony  failed  to  prove  such  uncondi- 
tional ownership  of  the  policy,  (and  the 
verdict  shows  that  It  did  so  fall,)  be  still 
held  tbe  policy  as  collateral  security  under 
the  original  agreement,  and  no  good  rea- 
son is  perceived  why  he  should  not  be  per- 
mitted to  show,  if  he  can,  that  a  portion 
of  the  indebtedness  to  which  tbe  policy  la 
collateral  security  has  not  been  paid.  The 
effect  of  the  ruling  of  the  court  was  to 
compel  plaintiff  to  elect  upon  which  of  the 
two  grounds  he  would  rely,  but  such  elec- 
tion cannot  properly  be  required  unletw 
the  grounds  are  inconsistent  with  each 
other.  For  the  same  reasons  the  offered 
testimony  was  not  inconsistent  with  or  a 
departure  from  the  allegation  of  the  com- 
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plaint  (M  It  contains  such  aUegatton)  that 
the  plaintiff  Ja  the  owner  and  bolder  of  the 
policy.  Were  the  plaintiff  relying  ezcla- 
aively  upon  holding  tbe  policy  as  cc^ater* 
al  security,  this  would  be  correct  plead* 
Ing,  tor  nntU  all  Hueh  Indebtedness  is  paid 
be  taan  the  legal  title  thereto,  and  may 
maintain  an  action  apon  it  In  bis  own 
name.  Many  autboritles  anstainlng  these 
views  are  cited  In  tbe  brief  of  counsel  for 
plaintiff.  Indeed,  the  law  on  these  sub- 
jects Is  quite  elementary.  For  the  error 
In  exclndlng  the  above-mentioned  testi- 
mony offered  by  plaintiff  tbe  Jndgment 
Biiist  be  reversed. 

The  record  discloses  another  error.  In 
opening  the  ease  to  the  Jury,  connsei  for 
defendant  was  allowed,  against  objection 
by  plaintiff,  to  read,  and  did  read,  a  por- 
tion of  the  will  of  Don  ▲.  Shove,  In  which 
it  waf>  stated  that  the  three  notes  to 
pialntiff  had  been  paid,  that  he  owed 
plaintiff  nothing  1^1878  and  1874,  and  tbat 
tbe  latter  had  no  right  to  retain  tbe  pol- 
icy. This  was  not  competent  evidence,  and 
the  court  so  held  whep  the  will  was  of- 
fered in  evidence.  The  reading  of  it  to  tbe 
lary  might  have  prejudiced  the  plaintiff, 
for  It  placed  before  them,  surreptitiously, 
tbe  testator's  version  of  the  matter,  wbicb 
was  hostile  to  plaintiff's  claim,  and  the 
plaintiff  was  not  a  competent  witness  in 
bis  own  behalf  to  disprove  it.  Whether 
tbta  error  is  of  Itself  safHelent  to  work  a 
reversal  of  tbe  Jndgment  It  la  annecessary 
to  determine.  Numerous  other  errors  are 
assigned,  but  it  la  deemed  unnecessary  to 
determine  them  on  this  appeal. 

The  printed  brief  of  counsel  for  plaintiff 
contains  70  pages,  only  18  of  which  are  oc- 
copied  with  tbe  assignments  of  error  and 
argument.  It  contains  tbe  instructions 
proposed  on  behalf  of  plaintiff,  and  the 
charge  of  the  court  In  full,  occupying  16 
pages,  all  of  which  are  printed  In  the  case. 
It  was  entirely  unnecessary  to  duplicate 
them  in  tbe  brief.  The  balance  of  the  brief 
la  made  up  largely  of  copious  extracts 
from  the  tesUmnny, instead  of  an  abstract 
tbereuf.  which  is  all  that  is  required, 
lioreover,  the  exceptions  of  plaintiff  to  tbe 
refusal  of  the  court  to  give  tbe  Instructions 
proposed  by  him,  and  to  tbe  charge  of  the 
court,  are  inserted  in  the  printed  case  in 
fall,  covering  several  pages.  This  is  cum- 
bersome and  unnecessary.  Bxceptions 
may  always  be  very  briefly  indicated  in 
the  ease,  and  when  taken  to  the  charge 
are  best  indicated  by  inclosing  In  brackets 
each  portion  excepted  to.  We  deem  It  our 
doty  to  direct  tbe  clerk  to  allow  in  the 
taxation  of  costs  for  printing  butiJS  pages 
of  plaintiff's  brief.  Tbe  Judgment  of  tbe 
circuit  court  Is  reversed,  and  tbe  caose 
will  be  remanded  for  a  new  trial. 


Nad  et  al.  v.  Brunettb.i 
(Supreme  Court  of  Wisconsin.   April  fl,  1891.) 

XORTOAOEa — FORKCIXWUBI  —  FaTMEST  —  ITOTICE — 
XUeCTMBNT  —  ASVEBSE  POSSESSIOS— WlTKESS — 
TBilJtSACTIONS  WITH  DeCEDEXT. 

1.  A  mortgagor  testified  that  tie  paid  the 
mortgage  debt  to  tbe  mortgagee,  who  never  gave 
him  back  the  mortgwe,  and  that  the  mortgage 
was  assigned  after  the  mortgagee's  death;  but 
the  rocord  showed  that  the  mortgagee  blmseU 

■Petition  for  rehearing  pending. 


asslcned  the  taartgtgt,  and  that  the  aaklgmnents 
were  immediatelv  recorded.  Held,  tbat  the  evi- 
dence was  iosusioient  to  show  paj^ment  of  tbe 
mortguie  debt. 

•d.  Under  Rev.  8t  Wis.  |  4086,  prohibiting 
any  party  or  penon  through  whom  a  party  de- 
rives his  title  to  be  examined  as  s  witness  in 
respect  to  any  transaction  by  him  personally 
with  a  deceased  person.  In  any  action  where  the 
oKiosite  party  derives  his  title  through  snob  de- 
ceased person,  a  mortgagor.  In  ejectment  against 
him  by  persons  claliung  througll  a  sale  under 
the  mortgage  and  mesne  conveyances,  cannot  tes- 
tify tbat  he  paid  Vhe  mortgage  debt  to  tha.sinoe 
deceased  mortgagee  before  he  assigned  Uie  mort- 
gage. 

S.  A  notice  of  sale  vnder  a  mortgMe  reciting 
that,  "by  virtue  of  tbe  power,  •  •  «  the  safd 
mortgaged  premises  at  publio  anction,  for  cash, 
to  the  highest  bidder,  "is  not  insufficient  because 
of  the  omission  of  the  words  "will  be  sold, "  after 
the  word  "premises,"  since  tbe  other  recitals 
show  that  a  sale  is  meant. 

4  Tbe  recital  that  a  mortgage  "wiU  be  fore 
dosed  by  s  sale"  is  not  necessary  to  the  suiB- 
ciency  of  tbe  notice  of  ssle.  under  Rer.  Bt.  Wis. 
1 3S26,  providing  tbat  "notice  tbat  saob  mortgage 
will  be  foreclosed  by  s  sale  of  tbe  mortgaged 
premises  shall  be  ^ven. " 

5.  Under  Rev.  St.  Wis.  1 8541,  providing  that 
the  afBdavits  of  the  pablicauon  of  uotioe  of  a  sale 
under  the  power  in  s  mortgage,  and  of  tbe  cir- 
cnnstaoces  of  the  sale,  are  eqiiivBlent  to  a  deed 
when  the  bolder  of  the  mortgage  is  thepnrchaser, 
no  deed  is  neoessary  to  vest  title  in  him. 

6.  Tbe  grantor  in  a  quitclaim  deed  to  bis 
brother  testified  that  he  could  not  read  or  write, 
and  that  when  he  executed  the  instrument  he 
thought  he  was  executing  a  lease.  Another  wit- 
ness, who  was  not  on  good  terms  with  tbe  grantee, 
testified  that,  in  a  oasnal  canrersatton  with  the 
grantee  SO  years  before,  and  after  execution  of 
the  deed,  tbe  grantee  told  him  be  had  the  grantor 
tight,  and  asked  him  not  to  say  anything.  Held, 
that  the  evidence  was  not  sulBoient  to  warrant 
submission  to  the  Jury  of  the  question  whether 
the  deed  was  intended  as  a  lease,  in  the  face  of 
the  testimony  of  the  person  who  drew  it  up  and 
took  the  aoknowledgments,  and  other  evldenoe 
tending  strongly  to  show  that  the  grantee  intended 
to  make  a  deed. 

7.  In  ejectment  It  appeared  that  defendant 
conveyed  land  to  hia  brother,  and  removed  from 
it.  Two  years  later  bis  bromer  moved  him  back 
into  a  house  on  the  land  conveyed,  bat  not  on.tbe 
land  in  suit,  and  afterwards  helped  him  build  a 
small  boose  on  the  land  in  suit!  into  wbicb  be 
moved  and  resided,  cultivating  about  an  acre  of 
the  land  as  a  garden,  and  sometimes  pasturing 
cattle  on  the  land  in  suit,  but  doing  no  other 
acts  evincing  a  claim  of  title,  and  holding  pos- 
session by  permission  of  his  brother,  field, 
that  defendant's  possession  was  not  adverse. 

Appealfromclrcuitcoart,Browoconnty. 

Rev.  St.  Wis.  §  4069,  provides  that  "no 
party,  and  no  person  from,  through,  or 
under  whom  a  party  derives  bis  interest 
or  title,  shall  be  examined  as  a  witness  In 
respect  to  any  transaction  or  communi- 
cation by  bici  personally  wltli  a  deceased 
person.  •  *  *  in  any  civil  action  or 
proceeding  in  which  the  opposite  party 
derives  his  title,  or  sustains  his  liability, 
to  tbe  cause  ol  action,  from,  throoi^h,  or 
under  such  deceased  person,  *  *  »  un- 
less such  opposite  party  shall  first  be  ex- 
amined, or  examine  some  other  witness  in 
his  behalf,  concerning  some  transaction  or 
communication  between  ,  the  deceased 
•   •   •   and  such  party  or  person.    »   •   •" 

This  is  an  action  of  ejectment,  brought 
•by  plaintiffs  to  recover  certain  land  in 
Brown  county,  being  a  designated  portion 
of  private  claim  No.  10.    The  defendant 
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admita  bis  poaseiwlon  of  tbe  land  claimed, 
as  charged  In  the  complaint.  The  btstoiy 
ot  the  title  to  snch  land,  as  the  same  ap- 
pears by  the  records  and  documents  In- 
troduced in  evidence,  so  far  as  It  affects 
tbe  questions  considered  in  the  opinion,  is 
as  follows:  In  1857,  and  before,  the  de- 
fendant, Angnstln  Brunette,  wastbeowner 
of  a  portion  of  private  claim  No.  10,  In- 
cluding the  land  in  controversy.  In  that 
year  Augustln  and  wife  executed  to  Jo- 
seph Pauquette  a  mortgage  on  tbe  land  so 
ovirned  by  bim  to  secure  tbe  payment  ot 
f55U  arfd  12  per  cent.  Interedt.  In  1864 
Paaquette  assigned  such  mortgage  to 
Cormier  and  Wlgger,  who  Immediately 
thereafter  assigned  the  same  to  Joel  S. 
Flsk.  Tbe  mortgage  and  assignments 
were  duly  recorded.  In  1866  Fisk  fore- 
closed tbe  mortgage  by  advertisement, 
pnrsuant  to  a  power  of  sale  contained 
therein,  and  purchased  tbe  mortgaged 
premises  at  tbe  foreclosure  sale.  Fink  aft- 
erwards died  testate,  and  the  lands  of 
which  he  died  seised  were  duly  partitioned 
to  the  persons  entitled  thereto.  The  land 
in  controversy  was  assigned  to  William 
J.  Flsk.  On  January  24, 1882,  tbe  latter 
conveyed  the  same  land  to  John  Brunette. 
In  1884  John  Brunette  and  wife  executed  a 
mortgage  on  the  same  and  other  land  to 
tbe  plaintiffs  as  executors  of  the  last  will 
of  L.  Nan,  deceased.  This  mortgage  was 
thereafter  foreclosed,  and  the  plalntifftt  be- 
came the  purchasers  of  tbe  mortgaged 
property  at  tbe  foreclosure  sale.  .March 
16, 1888,  tbe  sheriff  who  made  tbe  scd«  doly 
conveyed  tbe  land  tbns  sold  to  the  plain- 
tiffs. April  4, 1870^Angustln  Brunette  and 
his  wife  executed  to  John  Brunette  a  quit- 
claim deed  of  the  land  in  controversy,  to 
gether  with  other  lands.  Augustln  Bra- 
nette  claims  tliat  he  only  Intended  to  lease 
the  land  to  John  for  two  years,  and  sup- 
posed that  tbe  Instrument  be  executed, 
which  in  form  is  a  conveyance  of  the  land, 
was  guch  lease.  On  the  trial,  at  the  close 
of  (betestlmony,  the  court  directed  tbe  jury 
to  return  a  verdict  for  plaintiffs,  which 
they  accordingly  did  in  the  form  pre- 
scribed by  law.  Judgment  was  there- 
npon  entered  for  plaintiffs  for  the  recov- 
ery of  the  land  in  controversy.  The  case 
is  further  stated  in  the  opinion.  Tbe  de- 
fendant appeals  from  the  judgment. 

Ellis,  Greene  &   Merrill,   for  appellant. 
HuDtin^on  &  Cody,  tor  respondents. 

Lyon,  J.,  (Htter  atatlng  tbe  facta.)  Tbe 
plaintiffs  claim  title  to  tbe  land  in  con- 
troversy in  this  action  tbrongh  two 
distinct  lines  ot  conveyances:  (1)  They 
claim  title  thereto  under  the  mortgage 
executed  by  Augustln  and  wife  to  Pau- 
quette;  tbe  assignments  thereof  by  Paa- 
quette to  Cormier  and  Wlgger,  and  by 
them  to  Joel  S.  Flsk;  the  foreclosure 
of  such  mortgage  by  Flsk,  and  his  pur- 
chase ot  tbe  land  at  the  foreclosure  Ral»; 
tbe  devolution  of  bis  title  upon  William 
J.  Fisk,  by  the  death  of  Joel  S. ;  the  pro- 
bate of  his  will,  and  the  partition  proceed- 
ingR;  tbe  conveyance  by  William  J.  Flak 
to  John  Brunette;  and  the  mortgage  ex- 
ecuted by  John  and  wife  to  plaintiffs ;  the- 
foreclosure  thereof ;  the  sale  of  the  land 
to  plaintiffs  on  such  foreclosure ;  and  tbe 


conveyance  thereof  to  them  by  tbe  sheriff 
who  made  such  sale.  (2)  They  also  claim 
title  under  tbe  quitclaim  deed  of  the  land 
executed  by  Augustln  and  wife  to  Jobn. 
April  4,  1870;  tbe  mortgage  from  Jobn 
and  wife  to  them;  and  tbe  proceedings 
thereunder,  as  above  stated. 

I.  The  validity  of  the  title  to  tbe  land  In 
suit,  which  it  is  claimed  vested  in  Joel  R. 
Fisk  under  the  foreclosure  ot  tbe  Paa- 
quette mortgage,  and  his  purchase  thereof 
at  tbe  foreclosure  sale,  is  denied  upon  two 
grounds.  Tbey  are  (1)  that  the  mortgage 
debt  was  paid  to  Paaquette.  and  (3) 
that  tbe  notice  ot  such  sale  is  fatally  de- 
fective. 

1.  All  tbe  testimony  in  support  of  tbe 
claim  that  the  mortgage  debt  was  paid 
to  Fanquette  is  tbe  following,  given  by 
Augustln:  "In  1867  I  made  a  mortgage 
on  tbls  land  to  Pauquette.  I  paid  it,  bat 
be  never  gave  me  tbe  mortgage  back.  He 
died,  and  they  sold  it  to^sk  after  that.  I 
paid  It  with  money  and  work,  and  tbe 
last  payment  I  gave  him  my  horse, — tbe 
last  horse  I  bad  ;  .finished  up  f  240. "  Tbe 
record  shows  that  Pauquette  himself  as- 
signed tbls  mortgage  to  Cormlerand  Wlg- 
ger, May  16, 1864,  who  assigned  It  to  Fisk 
the  next  day,  abd  the  assignments  were 
immediately  recorded.  This  Is  a  conclu- 
sive refutation  of  Angustin's  statement 
that  such  assignments  were  made  after 
Pauquette  died.  There  is  no  testimony 
showing  when  he  died,  and  no  other  testi- 
mony of  his  death.  It  does  not  appear 
when  Aagnstln  paid  tbe  mortgage.  It  Is 
just  as  probable  that  be  paid  it  after  Paa- 
quette assigned  it  as  that  he  did  so  before. 
There  is  no  legal  presumption  one  way  or 
tbe  otber.  If  paid  after  tbe  ezecntlon  and 
recording  of  the  assignment,  it  waa  In- 
operative to  defeat  tbe  mortgage  in  the 
bands  of  the  assignee.  Tbe  testimony  is 
therefore  entirely  InsuflBcient  to  prove  an 
effsctual  payment  of  tbe  mortgage  debt. 
Besides,  such  testimony  was  incompetent. 
Tbe  plaintiffs  derive  their  title  to  the  lands 
through  Pauquette,  who  the  defendant 
swears  is  dead.  The  alleged  payment  of 
the  mortgage  consisted  of  a  series  of  per- 
sonal transactions  between  defendant  and 
Pauquette.  The  statute  declares  tbat 
Augustln  shall  not  be  examined  as  a  wit- 
ness to  such  transactions.    Bov.  St.  §  40Si>. 

2.  The  notice  of  sale  reads  as  follows: 
"Notice  is  hereby  given  that  by  virtue  of 
tbe  power  of  sale  contained  In  said  mort- 
gage, and  in  pursuance  of  tbe  statute  In 
such  case  made  and  provided,  the  said 
mortgaged  premises  at  public  auction,  tor 
cash,  to  the  highest  bidder,  at  the  post- 
ofBce, "  etc.  The  statute  under  which  the 
proceedings  were  had  (Rev.  St.  1858,  c.  154, 
§4:  Bev.  St.  1878,  §8526)  provides  that  "no. 
tlce  tbat  snch  mortgage  will  He  foreclosed 
bya  saleoftbemortgugedpremisessball  be 
given "  in  the  manner  therein  prescribed. 
The  alleged  defect  in  the  notice  is  the  omis- 
sion therefrom  of  the  words"  will  be  sold" 
immediately  after  tbe  worjl  "premises." 
The  words  "at  public  auction,  for  cash,  to 
the  highest  bidder,"  convey  to  the  mind 
the  idea  ot  a  sale.  They  unmistakably 
imply  a  sale.  No  one  could  possibly  be 
deceived  or  misled  by  tbe  omission,  or  fail 
to  learn  from  the  notice  that  a  process  was 
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to  take  place  at  pobllc  aactlon  In  respect 
to  the  mortgaged  premlsea,  wbich  would 
transfer  the  property  to  the  highest  bid- 
der, for  which  such  bidder  would  be  re- 
quired to  pay  a  cousideration  In  cash, 
measured  by  his  bid.  Hncb  process  is  a 
sale  of  the  property,  and  can  be  nothing 
else.  Tbe  observations  iu  the  opinion  in 
Lumber  Co.  v.  Rltcbte,  7S  Wis.  409, 41 N.  W. 
Rep.  845, 1064,  upon  a  similar  question,  are 
applicable  here.  It  mast  be  held  that  the 
omission  does  not  affect  tbe  validity  or 
sufficiency  of  the  notice. 

It  was  snggeated,  rather  than  argued, 
by  the  learned  counsel  for  defendant,  that 
tbe  notice  of  sale  is  also  defective,  in  that 
It  does  not  state  tbe  mortgage  "  will  be 
foreclosed  by  a  sale, "  etc.  This  objection 
was  overruled  in  Maxwfell  v.  Newton,  65 
Wis.  281,  27  N.  W.  Rep.  31.  It  requires  no 
discussion.  It  was  further  suggested  that 
no  deed  of  the  premises  was  executed  to 
Fisk  on  such  sale.  None  was  required  to 
vest  the  title  in  him.  .He  was  tbe  assignee 
and  bolder  of  the  mortgage.  The  affida- 
vits of  tbe  publication  of  noti?eut  sale  and 
of  the  circumstances  of  the  sale  (which  are 
in  evidence  and  unchallenged )  a  re  the  equiv- 
alent uf  a  deed  when  the  holder  of  the 
mortgage  is  the  purchaser.  Rev.  St.  1868, 
c.  154,  §20;  Bev.St.l878,  §8641.  Wearethna 
brought  to  tbe  conclusion  that,  at  the  ex- 
piration of  one  year  from  the  foreclosure 
sale,  that  is,  on  April  21, 1867,  the  absolute 
title  in  fee  1.o  the  land  insult  rested  In  Joel- 
S.Fisk.  See8ectionsll,12,c.l54,a8amend- 
ed  by  chapter  186,  Laws  1869,  as  to  time  of 
redemption.  It  ki  maintained  that  Aogus- 
tin  Brunette  itas  in  tbeactual  and  adverse 
possession  of  tbe  land  from  the  time  Joel 
S.  FIsk  obtained  title  thereto,  and  so  con- 
tinued until  the  commencement  of  this  ac- 
tion, more  than  SOyears  afterwards.  This 
subject  win  be  considered  later  In  this 
opinion.  It  is  sufficient  to  say  her»  that 
no  such  adverse  possession  could  possibly 
bare  ripened  Into  a  title  before  the  execu- 
tion of  the  quitclaim  deed  by  Angustin 
and  wife  to  John  on  April  4, 1870. 

II.  Tbe  validity  of  the  quitclaim  deed  of 
April  4,  1870,  is  challenged  upon  two 
grounds:  (1)  It  Is  claimed  that,  when 
Angustin  executed  tbe  same,  be  supposed 
it  was  a  lease  to  John  for  two  years  of 
tbe  land  described  in  it;  and  (2)  that,  if  it 
is  a  valid  deed,  Angustin  has  tieen  in  the 
actual,  continuous,  and  .adverse  posses- 
sion of  the  land  for  a  sufficient  length  of 
time  to  defeat  the  deed,  aud  give  htm  title 
to  the  land.  Much  of  the  testimony  in  the 
case  is  directed  to  the  first  of  these  prop- 
ositions. Angustin  testified  that  when 
be  signed  such  deed  be  supposed  he  was 
signing  a  lease  of  tbe  land  for  two  years 
to  John:  that  be  bad  given  directions  for 
tbedrawing  of  such  a  lease;  that  he  could 
neither  read  nor  write;  and  that  he  did 
not  know  until  many  years  thereafter 
that  the  instrument  he  executed  was  a 
deed  and  not  a  lease.  This  testimony  of 
Angustin  is  practically  unsupported  by 
any  other  testimony  in  the  case.  True, 
one  Michel,  a  witness  tor  defendant,  testi- 
fied to  a  conversation  which  he  had  with 
John  Brunette  in  regard  to  the  land  In  the 
year  the  deed  was  executed,  or  tbe  next 
year,  In  which  John  said,  "Don't  say  any- 


thing; I  got  blm  tight."  We  Infer  that 
this  remark  refers  to  the-  quitclaim  deed. 
This  witness  was  detailing  a  casual  con- 
versation wbich  occurred  nearly  20  years 
before,  and  in  which  be  had  no  special  in- 
terest. Besides  be  admitted  that  he  id  not 
on  friendly  terms  with  John,  but  Is  with 
Augustln.  Such  testimony  is  of  very  little 
value,  and  scarcely  amounts  to  corrobo- 
ration of  the  story  of  Augustin.  On  the 
other  band,  there  is  much  testimony  going 
to  show  that  Angustin  knew  perfectly 
well  that  tbe  instrument  he  executed  con- 
veyed the  land  to  John.  That  of  Mr. 
Hudd,  who  drew  tbe  deed  and  took  the 
acknowledgments  of  tbe  grantors,  Is  very 
strong  and  convincing  against  the  claim 
of  Augustin.  The  learned  circuit  Judge 
held  that.  Inasmuch  as  tbe  defendant 
sought  to  defeat  a  deed  executed  by  hlm- 
seir,  the  rule  of  several  cases  In  this  court, 
as  stated  in  Harter  v.  Chrlstopb,  32  Wla. 
249,18  applicable.  It  Is  there  said:  "It 
would  be  an  extreme  case  which  would 
Jutsify  the  court  In  reforming  or  defeating 
a  written  instrument  for  a  mistake  there- 
in, upon  the  uncorroborated  testimony  of 
a  party  to  it,  although  such  testimony 
were  uncontradicted. "  Kent  v.  Lasley,  24 
Wis.  654;  Mcaellan  v.  Sanford,  28  Wis. 
596.  We  think  the  rule  is  applicable  to  this 
case,  which  is  a  much  stronger  one  for  its 
application  than  are  any  of  the  cases 
above  cited,  fur  tbe  tesMmonyofiiiugustin 
is  practically  nncorroborated,  and  is 
strongly  contradicted.  It  is  Immaterial 
that  tbe  action  is  ejectment  to  recover  the 
land.  Instead  uf  an  action  in  equity  to  re- 
form the  instrument.  The  result  to  the 
parties  is  tbe  same  in  either  case.  It  may 
be  observed  that  Kent  V.  Lasley,  supra, 
was  also  an  action  of  ejectment.  Under 
all  the  authoritieerthe  most  clear  and  con* 
vlnclng  proof  Is  required  thus  to  overturn 
and  defeat  a  solemn  written  instrument, 
delit>erately  executed  by  the  parties  there- 
to. We  agree  with  tbe  circuit  Judge  that 
tbe  testimony  is  entirely  insufficient  to 
work  such  a  result.  Had  the  question 
been  submitted  to  the  Jury,  and  had  they 
found  that  Augustin  executed  tbe  instru- 
ment in  ignorance  of  Its  real  contents,  sup- 
posing it  to  be  a  lease,  tbe  verdict  could 
not  be  allowed  to  stand.  In  such  condi- 
tion of  the  testimony.  It  is  proper  for  the 
court  to  direct  a  verdict.  Tbe  facts  bear- 
ing upon  tbe  claim  of  adverse  possession 
are  briefly  these:  Immediately  alter  the 
execution  of  the  deed  of  April  4, 1870,  An- 
gustin removed  from-  the  land  conveyed 
thereby,  and  John  went  into  the  actual 
possession  thereof.  Two  years  later,  as 
Augustin  himself  testifies,  John  moved  him 
back  into  a  bouse  on  the  land  thus  con- 
veyed, but  not  on  tbe  land  in  suit,  and 
afterwards  helped  him  build  a  small  house 
on  the  land  In  suit,  into  wbich  Augustin 
moved  and  has  resided  therein  ever  since, 
cultivating  about  an  acre  of  land  about 
the  house  for  a  garden,  and  sometimes 
pasturing  stock  on  the  land  In  suit,  but 
doing  no  other  acts  evincing  a  claim  of 
title  to  the  land.  Tbe  evidence  clearly 
shows,  In  fact  Is  practically  undisputed, 
that  bis  possession  during  all  that  time 
was  by  the  permission  and  sufferance  of 
John.    Such  a  possession  is  not  adverse. 
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bat  tnnst  "be  deemed  to  have  been  under 
and  In  sabordlnatlon  to  the  legal  title. " 
Hev.  St.  §  4210;  Schwallback  v.  Railroad 
Co.,  e»  Wis.  292,  M  N.  W.  Rep.  128,  78  Wis. 
187,  40  N.  W.  Reji.  579.  Upon  full  consider- 
ation ot  the  whole  casu.  we  are  of  the  opln> 
Ion  that  the  court  properly  directed  a  ver- 
dict for  the  plain  tlfTa.  The  Judgment  ol  the 
cirenlt  court  must  therefore  be  afiBrmed. 


MORQANSTKIN  T.  NBJEDLO. 

(Supreme  CoMrt  of  Witeongtn.    April  9, 1891.) 

ASSAtII.*iLSI>  B^TTERT — JCSTITIC^TIOX— E^7IDBXCB.  . 

1.  In  an  action  for  damages  tor  assault  and 
battery  the  «Tidenoe  showed  that  defendant  had 
struck  plaintiff  on  the  nose,  and  so  injured  It 
that  he  could  not  breathe  freely  through  one  nos- 
tril. PiaintiS  testified  that  when  he  caught  cold 
he  was  unable  to  breathe  through  the  other  nos- 
tril, and  a  physician  testified  that  such  would  be 
the  effect  of  a  cold.  BtUd,  that  it  was  compe- 
tent for  plaintiff  to  ask  the  physician,  as  an  ex- 
pert, what  would  be  the  probable  effect  if  plain- 
tiff should  be  unable  to  breathe  through  his  nose. 

S.  Error  in  rejecting  testimony  of  defendant 
on  his  examination  in  ohief  is  cured  if  he  gives 
the  testimony  on  his  cross-examination. 

8.  In  an  action  for  assault  and  battery,  where 
tbe  evidence  shows  that  defendant,  while  quar- 
reling with  plaintiff,  stopped  his  wagon  and  got 
oat,  and  walked  several  feet  to  where  plaintiff 
was  standing  with  his  hands  in  bis  pockets,  and 
struck  plaintiff  in  such  position,  the  question  of 
jiulihcation  under  an  answer  of  son  assault 
demesne  sl^puld  not  be  submitted  to  the  Jury. 

Appeal  from  circuit  court,  Brown  county. 

This  action  is  to  recoverdamagee  for  an 
asaaulc  and  battery  alleged  to  have  been 
committed  by  defendant  upon  plaintiff. 
The  complaint  is  in  the  usual  form  of  com- 
plaintB^ln  sach  actions.  The  answer  Is  (1) 
a  general  denlaf,  and  (2)  sov  assault  d»- 
mesne.  The  defendant  was  In  his  wagon, 
driving  along  a  street  in  Oreen  Bay.  The 
plaintiff  was  on  the  sidewalk  opposite  ae- 
femdant's  wagon,  going  In  the  same  direc- 
tion. The  defendant  accosted  the  plain- 
tiff, and  upbraided  himfornlanders  alleged 
to  have  been  uttered  by  blm  concerning 
defendant.  They  moved  along  side  by 
side  for  some  distance,  talking  and  quar- 
reling. Defendant  stopped  bis  team  at  a 
street  comet,  on  a  cross-walk,  where 
plaintiff  desired  to  cross  the  street  to  go 
to  hlshome.  Plaintiff  stopped  on  the  side- 
walk, having  his  hands  in  bis  pantaloons 
pockets.  Defendant  got  out  of  bis  wagon, 
and  went  around  the  beads  of  bis  horses, 
and  on  the  sidewalk,  where  plaintiff  was 
standing,  pushed  him,  and  Immediately 
struck  bim  one  or  more  blows  In  the  face 
with  bis  fist,  wblcb  Is  the  assault  and  bat- 
tery complained  of.  When  defendant 
pushed  the  plaintiff  the  latter  still  bad  bis 
hands  In  bis  pockets.  Plaintiff's  nasal 
bone  was  broken,  and  deflected  to  one 
side  by  the  blow  or  blows,  and  be  is  una- 
ble to  breathe  freely  through  one  nostril. 
Such  deflection  and  Interruption  of  res- 
piration seems  to  be  permanent,  unless 
remedied  by  a  surgical  operation.  The 
foregoing  facts  appear  from  the  testimony. 
On  the  trial  the  court  instmcted  the  Jury 
tbat  on  the  ancontradicted  testimony  the 
plaintiff  was  entitled  to  a'  verdict,  and 
submitted  to  them  the  question  of  dam- 
ages only,  which  the  jury  assessnd  at 
9350.    A  motion  by  defendant  for  a  new 


trial  was  denied,  and  Jndgment  entered  for 
plaintiff  pursuant  to  the  verdict.  Defend- 
ant appeals  from  the  lodgment. 

J.  C.  &  A.  C.  Neville,  for  appellant.  Wig^ 
muD  dt  Martin,  for  respondent. 

Lton,  J.,   {after  stating  the  tkcts  as 
above.)    Three  errors   are    assigned    as 
grounds  for  a  reversal  of  the  Judgment. , 
These  will  be  stated  and  considered  In 
their  order. 

1.  On  the  trial.  Dr.  Brett,  a  practicing 
physician  and  surgeon,  who  treated  the 
plaintiff  professionally  fortbe in] Dries  com- 
plained of,  was  cailed'as  a  witness  by  the 
plaintiff.  On  his  direct  examination  be 
wits  asked,  as  an  expert,  what  would  be 
the  probable  effect  upon  plaiatlfl  should 
he  be  unable  to  bimithe  through  bis  nose. 
The  question  was  objected  to  tor  tbe  rea- 
son tbat  there  was  no°  evidence  that  the 
blows  Inflicted  by  tbe  defendant  produced 
tbat  result.  Tbe  objection  was  overrated, 
and  tbe  testimony  received.  Tbeobjeetion 
is  based  on  an  em>neous  view  of  tbe  testi- 
mony. The  proof  is  that  since  he  was  struck 
by  defendant  the  plaintiff  cannot  breathe 
freely  through  one  nostril,  and  before  the 
qaestion  was  put  to  Dr.  Brett  plaintiff  tas- 
tided  tbat  when  he  takes  cold  be  Is  unable  to 
breathe  thro  ugh  the  other.  The  doctor  bad 
also  testified  thatsnch  would  betbeeffectof 
a  cold.  Hsnee  tbe  bsrpothetical  qaestion  to 
Dr.  Brett  was  based  upon  tbe  testimony, 
and  tbe  court  property  overruled  the  ob- 
jection tor  It. 

2.  On  bis  direct  examination  as  a  wit- 
ness In  his  own  behalf  the  defendant  was 
asked  whether,  before  he  struck  plaintiff, 
he  bad  soma  quarrel  with  him',  and  wheth- 
er be  had  been  Informed  a  short  time  be- 
fore that  plaintiff  said,  "I  will  fix  Nejedlo 
if  it  takes  me  all  my  life. "  Tbe  court  sus- 
tained an  objection  to  tiie  testimony.  It 
Is  not  necessary  to  determine  whether 
the  mling  is  erroneons,  for  the  reason 
tbat  on  his  cross-examination  defendant 
testlfled  that  when  they  were  moving 
along  the  street  and  quarreling  plaintiff 
told  defendant  he  was  going  to  fix  him, 
and  also  tbat  t>efore  such  time  plaintiff 
threatened  to  fix  him  if  **  it  takes  as  long  as 
he  Mvee. "  Thus  the  testimony  first  reject- 
ed was  afterwards  received, and  this  cares 
any  possible  error  in  the  ruling  r^ecUng  it. 

S.  Tho  remaining  error  assigned  is  upon 
the  ruling  of  the  court  ref  nsing  to  sabralt 
to  the  Jury  tbe  qaestion  of  Justification 
under  the  answer  of  son  assault  demeaae. 
The  testimony  has  been  attentively  exam- 
ined, and  we  fall  to  find  any  which.  If 
true,  would  Justify  a  finding  of  Jastlflca- 
tlon.  Under  It  the  Jury  could  not  have 
fonnd  that  plaintiff  intended  to  attack  de- 
fendant, or  that  the  latter  had  any  rea- 
sonable ground  for  apprehending  sach 
attack.  When  first  struck  tbe  plaintiff 
was  standing  upon  the  sidewalk  with 
both  hands  in  the  pockets  of  his  panta- 
loons, and  the  defendant,  who  commenced 
the  altercation,  and  was  doubtless  very 
angry,  had  to  leave  his  wagon  and  go 
several  feet  to  get  to  plaintiff.  There  was 
no  existing  emergency  which  required  him 
to  go  to  the  place  whera  plaintiff  was 
standing.  True,  a  witness  testified  that 
plaintiff  made  a  motion  to  strike  detend- 
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ant.  bnt  afterwards  explained  tbat  tbia 
wafi  done  by  Bbaking  his  shonlders, — bis 
bands  then  being  In  hia  pockets.  We  think 
no  one  can  ivad  the  testimony  candidly 
and  intelligently  without  beinK  convinced 
by  the  undispnted  facts  tbat  the  defend- 
ant bad  no  reason  to  fear  an  attack  by 
plaintiff,  and  that  bis  attack  upon  the 
latter  was  witbont  lethal  Jostlfiratlon  or 
excnse.  Hence  we  conclode  tbat  the  court 
did  not  err  in  refoning:  to  sabmlt  the  qne»- 
tlon  of  Jostifleatlon  to  tbe  ]ury.  The 
Jadgment  of  tbe  drcnlt  eonrt  mast  be 
affirmed. 


Moore  v.  Htatb. 
(Supreme  Court  at  ITtoconHn.    May  B,  ISBL) 

AaaACLT  WITH  ISTBST  TO  RAPH. 

Defendant  made  the  acquaintanoe  of  cam- 
plainant,  a  girl  of  19,  on  the  street,  treated  her, 
drank  a  glass  of  beer  with  her.  and,  after  walk- 
ing about  with  her  for  some  distance,  sat  down 
beside  the  road  with  her.  They  exchanged  kisses, 
and  he  took  improper  liberties  with  her  person. 
Bhe,  seeing  some  one  across  the  street,  got  np 
and  ran  several  blocks.  When  complainant  over- 
took her,  th^  again  exchanged  kisses,  and  he 
again  took  the  same  liberties,  and  was  Impor- 
tanate,ln  his  reqaests;  and,  on  his  failing  to  let 
so  of  her,  she  screamed.  He  then  threatened  her 
If  she  did  not  stop  her  screaming.  He  then  let 
her  go,  and  she  ran  away.  He!d,  that  the  evi- 
dence did  not  vrarrant  a  conviction  of  assault  with 
lufaent  to  rape. 

Error  to  drcnlt  court,  Fond  dn  Iac 
eoonty;  Gii.sun,  Judee. 

E.  \V.  Pbelps  and  Maurtee  MeKeana,  for 
plaintiff  in  error.  J.  L.  O'Connor,  Atty. 
Gen.,  and  J.  M.  Cl&ncey,  Asst.  Atty.  j3en., 
tor  tbe  State. 

Cassoday,  J.  Tbe  plaintiff  In  error  was 
convicted  of  ba^ng,  on  tbe  evening  of  Au- 
gust 17. 1890,  made  an  assault  npon  tbe 
complaining  witness,  Clara,  with  intent 
to  commit  the  crime  of  rape.  Upon  that 
conviction  be  was  sentenced  to  the  state- 
prison  for  the  term  of  one  year,  under  sec- 
tion 4888,  Kev.  St.  Tbe  serious  question 
presented  is  whether  the  evidence  is  suffi- 
cient to  support  the  verdict.  The  testi- 
mony of  tbe  complaining  witness  is  mani- 
festly colored,  and  to  some  extent  contra- 
dictory; but  she,  in  effect,  admits  that  at 
tbe  time  named  she  waa  10  years  of 
age,  and- made  her  home  at  her  brother's, 
on  Greenwood  street ;  that  on  the  after- 
noon of  the  day  named  she  was  at  a  pic- 
nic in  Ingram's  grove,  on  Linden  strvet, 
in  Fond  du  Lac;  that  she  Htarted  from 
there  to  go  to  her  brother's ;  tbat  about 
half-past  6  she  was  overtaken  by  Moore 
on  Linden  street,  between  Tenth  and 
Eleventh  streetiT;  tbat  prior  t3  that  time 
she  bad  no  acquaintance  with  him,  did 
not  know  his  name,  and  had  never  seen 
him ;  tbat  they  walked  and  talked  along 
together  down  to  Twelfth  street,  about 
three  blocks  from  ber brother's;  tbat  they 
thns  continued  on  Twelfth  street  to  Main 
street;  that,  as  tbe  street-car  came  along, 
she  expressed  a  regret  tbat  It  did  not  paw 
her  brother's  bouse,  so  tbat  she  could  go 
home  on  the  street-ear;  that  he  tlien 
asked  her  to  take  a  ride  on  tbe  street-car; 
that  she  then  told  him  she  could  buy  tbe 
tickets  at  three  cents  apiece  in  a. store 


near;  that  be  then  gave  ber  25  cents,  and 
told  ber  to  buy  four  tickets;  tbntsbe  went 
into  tbe  store  abd  bought  four  tickets ; 
that  that  was  about  a  quarter  past 
7  o'clock;  that  they  walked  and  talked 
together  until  the  street-car  came;  that 
they  took  the  street-car.  and  rode  north 
to  Forest  street;  tbat  then  they  went 
back  to  Stevens'  restaurant ;  that  he  then 
aaked  her  what  sbe  would  have,  and  phe 
told  him  she  did  not  care  whether  be  got 
peanuts  or  something  else;  that  be 
bought  some  peanuts,  and  gave  her  some, 
and  sbe  ate  them  as  they  were  walking 
along  tbe  street;  that  it  was  then  about 
ball-past  7,  and  the  stores  were  lighted 
and  open,  and  there  were  lots  of  people  In 
tbe  streets:  tbat  be  went  into  a  saloon 
and  got  a  cigar,  taking  her  parasol  with 
him;  tbat  she  walked  along,  and  then 
back  to  meet  blm,  to  get  ber  parasol; 
that  at  that  time  she  was  afraid  he  would 
do  something  to  her;  that  on  Main  street, 
and  near  the  comer  of  Fourth  street,  he 
askpil  her  it  sbe  ever  drank  beer,  and  sbe 
told  him  she  bad,  bat  did  not  care  tor  any 
tbat  evening;  tbat  he  then  asked  ber  to 
go  back  through  tbe  alley  way  at  Pul'a 
saloon,  where  nobody  would  see  them, 
and  drink  a  glass  of  beer,  and  pulled  her 
along;  that  when  they  went  into  the  al- 
ley he  ti>ld  her  there  was  tar  in  there,  and 
thaft  she  must  be  careful,  or  she  would  get 
her  dress  all  tar;  tbat  she  then  held  np 
ber  dress  with  both  bands,  and  followed 
him  into  the  alley  to  tbe  back  part  of  the 
saloon;  that  he  went  in  and  brought  out 
two  glasses  of  beer,  gave  her  one,  and  sbe 
drank  part  of  It;* tbat  sbe  then  went 
trough  that  alley  to  Third  street ;  that 
there  were  no  lights  in  the  alley;  that  he 
did  not  otter  to  hurt  or  do  anything  to 
ber  while  there,  except  to  kiss  her,  and 
sbe  kissed  him ;  that  they  walked  along 
together  to  the  next  block  on  Main  street; 
that  he  then  spoke  of  their  meeting  again 
some  time  in  tbe  future;  that  she  told 
him  she  supposed  not;  that  they  walked 
on  Main  sti-eet  to  Second  street,  and  then 
down  Main  street  to  Western  avenue,  and 
then  went  down  on  Linden  street;  tbat  it 
was  then  about  a  quarter  to  9  o'clock, 
and  dark,  except  a  littlb  light  from  tbe 
electric  lights ;  that  there  were  lights  in 
all  tbe  houses  along  that  street,  and  they 
were  thick ;  that  they  could  see  a  few  peo- 
ple along  on  tbeother  side  of  the  street; 
that  when  they  got  between  Tenth  and 
Eleventh  streets,  opposite  tbe  picnic  grove, 
where  tbK>y  first  met.  ha  eat  down,  and 
made  an  excuse,  saying  he  had  got  some- 
thing in  bis  shoe,  and  asked  her  to  sit 
down  too;  tbat  sbe  did  not  want  to; 
tbat  she  already  thought  something; 
that  he  pulled  her  clothes  to  sitdown.and 
she  bad  to  sit  down,  and  sat  there  on  tiie 
sidewalk  with  him  three  or  four  minut€«. 
tbat  be  put  his  arm  around  her,  and 
kissed  her  twice  at  tbat  place;  that  sbe 
did  not  object  to  his  kissing  her,  and  tbat 
she  kissed  him;  that  her  drawers  were 
open  ou  the  sides;  and  he  put  bis  other 
hand  under  her  clothes,  and  in  the  side  of 
her  drawers,  and  around  in  front  on  ber 
private  parts ;  that  Just  about  that  time 
somebody  went  by  on  the  other  side  of 
tbe  street,  and  sbe  thongbt  tbe  person 
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would  see  ber,  and  so  she  tried  to  get 
away,  and  did  jump  np,  and  ran  aboat 
three  blocks  and  a  half,  and  onto  Green- 
wood Htreet,  which  was  n  block  and  a  halt 
from  Linden  street;  that  he  there  caught 
np  with  her  and  told  her  to  take  her  para- 
sol, that  he  did  not  want  It;  that  she 
asked  him  why  he  had  not  thrown  it  Into 
the  fence  comer,  and  .broken  It  all  to 
pieces;  that  she  had  not  previously  asked 
for  It  except  when  they  were  on  Main 
street ;  that  be  then  took  hold  of  her,  and 
walked  along  with  her  about  a  quarter  of 
a  block,  and  then  asked  her  to  sit  down ; 
that  be  sat  down,  and  wanted  her  to  sit 
down,  and  pulled  her,  and  she  sat  down 
on  bis  knees  nr  his  lap;  that  while sit> 
ting  there  he  klnaed  her  three  times,  and 
abe  kissed  .him  once;  that  they  were  then 
on  the  sidewalk  about  on  the  line  of  the 
lots  between  two  houses,  one  of  wbicb 
was  lit  up;  that  when  she  kissed  him 
there  she  was  not  afraid  of  bim ;  that  he 
then  raised  her  clothes,  and  put  bis  hand 
inside  her  drawers,  as  he  had  done  before 
on  Linden  street,  and  told  ber  what  be 
wanted,  and  trieid  to  have  connection 
with  her,  and  she  told  him  she  wonld  not 
consent;  that  she  was  then  afraid  of  him, 
and  Jumped  np,  and  be  got  np,  and  held 
bor  tight,  and  tried  to  pnll  her  down 
again,  and  tore  her  drawers,  bat  she  held 
onto  the  board  fence,  and  told  him  to  let 
go  of  her,  and,  when  he  failed  to  do  so, 
she  screamed  three  times;  that  be  told 
her  to  stop,  and  threatened  her  if  she  did 
not  stop;  that  he  then  let  go  of  her,  and 
she  ran  about  a  quarter  of  a  block  to  a 
house  where  she  was  acquainted,  and  told 
what  bad  occurred ;  that  he  at  no  tltife 
hurt  ber  in  any  way, except  her  arm  when 
be  was  trying  to  pull  ber  away  from  the 
fence ;  that  at  no  time  that  evening  was 
she  lying  down  on  her  back ;  that  be  nev- 
er pushed  her  over  and  held  ber  down  flat 
on  the  sidewalk  or  on  the  gross  or  any- 
where else.  Were  the  facts  tbna  admitted 
by  the  complaining  witness  such  as  to 
warrant  the  conviction  of  an  assault  up- 
on her  with  Intent  to  commit  the  crime  of 
rape?  There  is  testimony  tending  to 
prove  that  his  purpose  was  to  have  con- 
nection with  hOT.  It  is  conceded  that  be 
BO  intended  if  he  could  obtain  ber  con- 
sent. The  final  result  indicates  that  she 
never  really  Intended  to  give  sucb  consent. 
Her  conduct,  under  ibe  circumstances 
stated,  however,  was  well  calculated  to 
Invite  importunities.  He  appears  to  have 
been  excessively  Importnnate,  especially 
at  the  feuce;  but  the  evidence  is  not  sucb 
as  to  warrant  a  verdict  that  be  was 
guilty  of  an  assault  upon  ber  with  Intent 
to  carnally  know  and  ravish  ber  by  force 
and  against  ber  will.  This  Is  the  essence 
of  the  offense.  Hull  v.  State,  22  Wis.  680; 
CroKban  v.  State,  Id.  445.  To  render 
bIm  guilty  of  sucb  an  offense  the  evidence 
must  show  beyond  a  reasonable  doubt 
that  the  accused  not  only  Intended  to 
have  sexnal  Intercourse  with  the  com- 
plaining witness,  but  that  he  Intended  to 
nse  whatever  force  might  be  necessary  to 
overcome  ber  resistance  and  accomplish 
his  object.  State  v.  Kendall,  78  Iowa,  266, 
84  N.  W.  Rep.  848;  Skinner  v.  State, 
(Neb.)   45   N.   W.  Rep.  68.    The   threats 


made  by  the  accused  were  manifestly  to 
prevent  her  from  making  a  noise,  and 
thus  avoid  tbelr  discovery.  There  Is  no 
evidence  of  any  threat  made  for  the  pur- 
pose ol  compelling  bersnbmission  through 
fear.  Nor  Is  there  any  evidence  that  be 
intended  to  nse  whatever  force  was  neces- 
sary to  overcome  ber  resistance  and  ac- 
complish bis  purpose.  The  Judgment  of 
the  circuit  court  is  reversed,  and  the  cause 
la  remanded  for  a  new  trial.  The  warden 
of  the  state-prison  will  surr«ider  the 
plaintiff  in  error  to  the  sherlB  of  Fond  dn 
Lac  county,  wbo  will  bold  bIm  in  cus- 
tody until  be  shall  be  discharged  or  bis 
custody  changed  by  due  course  of  law. 


Pabbt  et  al.  v.  Parkt  et  at. 
(Supreme  Court  of  WiKCcmsin.    Hay  5,  1891.) 

RbBCISSION  of  DeBD— FBADD  — CJONCTAUraST  OF 
FaOTS— CONHDBNTIAI,  RbLATIONS. 

Deceased  left  six  heirs,  four  In  Qreat  Britain 
and' two  in  the  United  States,  where  his  inoperty 
was  situated.  B.,  one  of  the  two  in  this  country, 
was,  on  the  petition  of  E.,  the  other,  appointed 
administrator;  and  E.,  defendants'  testator,  in- 
duced plaintlfls,  three  of  the  heirs  in  Great 
Britain,  to  convey  to  him  their  interests  in  the 
estate  for  a  third  of  its  value.  B.  knew  the  value 
of  the  property.  Plaintiffs  did  not,  as  E.  must 
have  known.  After  deceased's  death  EL  wrote 
to  plaintiffs,  giving  an  account  of  deceased's 
siclniess,  and  what  It  had  cost  to  care  for  him, 
stating  that  no  one  could  tell  what  would  be  the 
value  of  deoeosed's  four  hooaes  when  sold  at 
auction,  as  they  necessarily  would  be;  that  they 
might  go  for  no  more  than  naif  their  value;  that 
the  court  expenses  would  be  considerable;  and 
added  that  they  would  get  full  accounts  as  things 
progressed.  He  afterwards  wrote,  incimatlDg 
that  R.  was  patting  in  unlnat  claims,  and  that  he 
would  make  trouble  for  them  in  settling  the  es- 
tate; that  deceased  was  not  for  a  long  time  before 
his  siokness  on  speaking  terms  with  R.,  while  in 
foot  he  had  moved  to  R.  's  house  several  months 
before  his  death,  and  R.  had  for  90  years  loolced 
after  bis  business,  including  his  ranking.  He 
wrote  them,  offering  to  buy  or  sell,  so  that  their 
Interests  might  be  united  the  better  to  resist  R. 
After  plaiauSs  had  offered  to  aell  to  B.,  but  be- 
fore the  execution  of  their  deed,  they  received  a 
letter  from  R.,  informing  them  of  nis  appoint- 
ment aa  administrator,  the  appraisal  of  the  prop- 
erty at  three  times  the  amount  they  were  offer- 
ing to  sell  for,  that  he  understood  B.  was  trying 
to  Day  their  interests,  and  advised  them  not  to  sell, 
aa  they  would  get  twloe  aa  much  when  it  was 
sold.  Held,  in  an  action  begun  by  them  immedi- 
ately after  tiie  receipt  of  subsequent  information 
from  which  they  bemune  convinced  of  the  true 
value  of  the  property,  that  the  relations  of  the 
parties,  the  information  suppressed,  and  the  fiUsa 
impressions  given  warranted  the  setting  aalde  of 
the  deed. 

Appeal  from  ctreuit  court,  Milwaukee 
county;  D.  H.  Johnson,  Judge. 

It  appears  from  the  Vecord  that  John 
Parry  died  at  Milwaukee,  where  be  had 
long  resided,  October  6, 1885,  seised  in  tee 
of  real  estate  in  that  city,  which  was  tree 
from  all  Hens  and  Incumbrances,  baring  a 
frontage  on  Michigan  street  of  120  feet, 
and  depth  on  Jackson  street  of  80  feet, 
upon  which  four  houses  were  situated: 
that  said  John  Parry  left  no  widow  or 
children,  but  left  him  surviving  Robert 
Parry,  Edward  Parry,  and  Catherine 
Jones,  brothers  and  sister,  and  Henry  W. 
Parry,  nephew,  all  of  North  Wales,  Oreat 
Britain ;  Richard  Parry  of  Milwaukee,  and 
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Evan  Parry  of  Mankato,  Minn.,  brothel; 
that  thin  action  was  bronght  to  set  aside 
a  deed  from  tbe  plain  tills,  the  said  Robert. 
Catherine,  and  Henry  W.,  to  the  said  Evan 
Parry,  executed  January  4, 1886,  In  con- 
Blderatloa  ol  f  1,225  to  each  of  said  plain- 
tiffs, aggrregatlng  the  sum  of  93,675 ;  that. 
In  addition  to  tbe  facts  stated,  the  court 
found  as  matters  of  fact,  in  effect,  that 
Bald  real  estate  was  worth,  October  6, 
1886,  upwards  ol  917,000,  and  wquki  easily 
bave  sold  for  that  amount  in  the  market; 
tbat  upon  the  death  of  said  John  Parry, 
tbe  said  Richard  Parry  was  appointed  tbe 
administrator  of  bis  estate  upon  the  peti- 
tion of  the  said  Evan  Parry,  and  tbat  said 
Blchard  thereupon  duly  qualified,  and 
entered  apon  the  performance  ol  bis  duty; 
tbat  November  17, 1885,  said  real  estate 
was  appraised  by  tbe  appraisers  appoint- 
ed for  that  purpose  at  fl5,000,  and  the 
personal  proiterty  of  said  deceased  at 
f  1,925.50;  tbat  said  Robert  and  Catherine 
had  never  been  In  tbe  United  States,  but 
bad  always  lived  in  said- North  Wales; 
that  said  Henry  Parry  had  never  been  in 
Milwaukee,  but  many  years  ago  had  been 
In  Pennsylvania  for  a  short  tlibe,  other- 
wise be  had  always  resided  In  said  North 
Wales;  that  said  Evan  Parry  came  to 
Milwaukee  tbe  latter  part  of  June,  1885, 
and  remained  there  with  his  brother  John 
about  fire  weeks,  taking  care  of  him  In  bis 
rtckness;  that  he  also  came  to  Milwaukee 
October  5, 1885,  and  was  with  his  brother 
John  when  he  died,  and  remained  for  a  few 
days  with  his  brother  Richard,  and  that 
daring  the  time  be  was  so  in  Milwaukee 
be  became  thoroughly  acciuatnted  with 
tbe  value  of  the  real  estate,  and  knew  tbat 
said  houses  rented  for  flOO  per  month,  or 
fl ,200  per  year;  and  tbat  John  left  $1,900 
In  tbe  bank,  and,  while  there,  petitioned 
for  the  appointment  of  Richard  as  such 
administrator.  The  court  also  found,  in 
effect,  tbe  correspondence  stated  in  tbe 
opinion.  Tbe  court  also  foand  that  the 
plaintiffs  relied  upon  the  false  and  fraud- 
nlent  statements  made  to  them  by  said 
Evan  in  such  correspondence,  and  were  in- 
duced by  his  false  and  fraudulent  state- 
ments and  deceitful  pretensions  therein  to 
■ell  and  convey  all  of  tbetr  interest  In  and 
to  said  real  and  personal  property  to 
said  Evan  for  said  sum  of  f 3,673,  and  to 
execute  tbeir  Joint  deed  to  Mm  of  said 
property,  January  4, 1886;  tbat  upon  re- 
ceiving the  letter  from  Richard  in  March, 
1888,  as  to  the  condition  of  the  estate,  the 
plaintiffs  Immediacy  began  an  investiga- 
tion, and  finally  discovered  tbat  they  bad 
been  cheated  and  defrauded  by  said  Evan 
out  of  most  of  tholr  property,  and  there- 
npon,  and  In  March,  1889,  commenced  this 
action  to  set  aside  said  deed  of  January 
4, 1886;  tbat  Docember  4, 1888,  said  Evan 
died  testate  at  bis  residence  in  Mankato, 
Minn.,  seised  of  an  undivided  one-half  of 
said  real  estate, so  convened  to, him  by 
the  plaintiffs,  in  addition  to  what  he  took 
as  such  heir  at  law,  and  that  the  defend- 
ants in  this  action  are  his  widow  and  chil- 
dren, who  are  also  his  heirs  atla\C'and 
devisees  named  in  bis  will,  and  that  the 
widow  and  one  of  said  sons  were  appoint- 
ed the  administrators  of  his  said  estate; 
tbat  September  27, 1890,  said  real  estate 


was  worth  the  sum  of  $30,000,  and  bad,  a 
short  time  before  that  date,  been  sold  for 
that  amount;  that  as  conclustiona  of  law 
tbe  court  fo^nd  that  tbe  plaintiffs  were 
entitled  to  judgment  setting  aside  .said 
deed  of  January  4, 1886,  to  said  Evan  of 
all  their  interest  in  said  real  and  personal 
estate  left  by  said  John  Parry,  deceased, 
and  passing  tbe  title  so  conveyed  back  to 
tbe  plaintiffs,  and  for  the  costs  and  dis  - 
bursements  of  the  action ;  that  the  plain- 
tiffs pay  Into  court,  for  the  executors  of 
said  Evan  Parry,  deceased,  the  sum  of 
$3,675,  with  interest  thereon  from  Jan- 
uary 4, 1886,  within  30  days  after  the  entry 
of  said  Judgment,  less  the  costs  of  this  ac- 
tion to  be  taxed,  and  Judgment  therein 
was  ordered  accordingly;  tbat  judgment 
tbereon  was  entered  accordingly  October 
11,  1890;  tbat  on  November  f,  1890,  tbe 
plaintiffs  paid  Intocourtthe  sum  of  $4,707.- 
54,  as  required  by  said  Judgment.  From 
that  Judgment  tbe  defendants  bring  tbls 
appeal. 

Natb  PfirelesA  Sons,  Thomas  Bvgbes,    « 
and   Morris  &    WiUiama,  (or  appellants. 
WUUama  &  May,  for  respondents. 

Cassodav,  J.,  {after  stating  the  tacts  as 
above.)  The  complaint  is  Inartistic,  but 
sufficient.  It  is  claimed  that  the  evidence 
falls  to  support  the  findings  of  false  pre- 
tenses and  representations  made  by  Eran 
Parry,  whereby  the  plaintiffs  were  induced 
to  transfer  and  convey  to  him  their  Inter- 
est in  the  estate  of  John  Parry,  deceased, 
for  less  than  one-third  Its  value.  It  is 
very  evident  that  Evan  was  present  at  the 
time  of  Jobn'sdeatb  ;  that  he  saw  tbe  real 
estate  In  question,  and  knew  John  had 
paid  $11,500  for  it  some  time  before;  that 
John  had  refused  $4,000  for  one-fourt.*]  of 
it;  that  tbe  personal  property  was  of  the 
value  of  at  least  $1,900.  Evan  had  spent 
some  five  or  six  weeks  with  John  Just  pri- 
or to  his  death,  and  must  necessarily  have 
known  the  relations  then  existing  be- 
tween John  and  Richard, — especially  as 
both  were  living  In  the  city  of  Milwaukee; 
that  John  moved  to  Richard's  house  a 
few  months  before  be  died,  and  Richard 
had  been  doing  John's  business,  including 
his  banking,  for  20  years  before  bis  death, 
and  bad  bought  the  land  in  question  for 
John,  and  bad  free  access  to  all  bis  papers. 
That  Evan  regarded  their  relations  as  per- 
fectly friendly,  and  that  Richard  was  hon- 
est, Is  demonstrated  by  his  petitioning  the 
county  couit  for  the  appointment  of  Rich- 
ard as  the  administrator  of  John's  estate, 
in  which  he  himself  had  a  sixth  interest. 
Evan,  moreover,  necessarily  knew  that 
neither  of  the  plaintiffs  nor  his  brother  Ed- 
ward, living,  as  they  did,  in  Wales,  had 
any  reliable  information  respecting  any 
of  the  things  mentioned.-  His  letter  of 
October  13,  18S5,  to  Catherine,  in  Wales, 
giving  an  account  of  John's  sickness  and 
death,  and  his  care  of  him,  and  what  It 
had  cost  him  to  do  so,  was  well  calculat- 
ed to  secure  the  confldenceof  the  plaintiffs, 
and  prepare  their  minds  tor  the  one  subse- 
quently written  by  him.  In  that  first  let- 
ter he  stated.  In  effect,  that  nobody  could 
tell  bow  much  would  be  the  value  of  tbe 
four  houses  when  they  were  sold  at  auc- 
tion, as  they  necessarily  would  be;  that 
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they  migrbt  sro  (or  no  more  than  half  their 
valae;  tbatit  woald  take  a  considerable  ex- 
pense to  go  tbruugh  the  county  court.  He 
then  mentioned  aeyeral  Ite^is  uf  expensee 
incurred,  and  adda:  "You  will  get  full  a«5- 
count  as  things  progress.  This  much  this 
time."  October  80, 18S5,  Evan  again  wrote 
the  sister,  brothers,  and  nephew  in  Wales, 
to  the  effect  that  things  were  going  to 
worit  the  wrong  way  in  Milwaulcee;  that 
one  of  the  houses  was  yacant;  that  Rich- 
ard thought  of  going  to  live  II  It ;  that  It 
was  not  likely  he  would  pay  any  rent; 
that  he  had  a  large  and  unruly  family, 
and  that  they  were  likely  to  damage  the 
house;  that'  he  did  not  think  Richard 
would  make  any  effort  to  settle  without 
quarreling  and  lawlng;  that  nothing 
would  please  him  unless  he  got  every- 
thing; that  on  that  account  be  made  an 
offer  to  them  to  buy  him  out  or  sell  their 
shares  to  him ;  that  the  olle  who  bought 
out  the  others  would  have  Qve  shares,  and 
could  keep  Richard, so  that  he  would  have 
nothing  to  say;  thattheitems  of  expenses 
named  would  aggregate  91,371  without 
mentioning  what  Richard  might  charge 
for  his  care  of  John;  that  there  would 
not  be  much  left  of  the  f l,ttOO  after  paying 
the  expenses;  that  If  the  bonsea  should  be 
sold  at  auction  they  would  not  bring 
near  their  value;  that  the  times  were  poor; 
that  John  was  not  on  speaking  terms 
with  Richard  since  a  long  time  before  he 
was  taken  sick,  for  the  reason  that  Rich, 
ard  was  getting  'drunk,  as  John  had  told 
him;  that  he  would  very  much  like  to 
have  them  pull  together  with  htm,  so  that 
the  property  miglit  not  go  between  at- 
torneys; that  be  hoped  they  would  either 
buy  or  sell.  November  6, 1885,  Evan  wrote 
from  Milwaukee  to  Robert  in  Wales  to 
the  effect  that  he  had  gone  there  to  be  at 
the  hearing  "on  the  claims  that  every  one" 
had  put  In  ag^alnst  the  estate  of  John,  in- 
cluding Richard's  claim  "for  small  favors 
he  had  done  him  for  a  period  of  time  run- 
ning back  for  six  years,  •  ♦  •  the  to- 
tal amounting  to  tl.146,  or  SBt4  pounds; " 
that  Richard  was  not  wanting  In  shame; 
that  Richard's  unsbamed  face  was  appar- 
ent, as  John  had  becfi  half  keeping  blm 
and  his  family  through  the  .veara;  that 
he  had  got  an  attorney,  and  was  trying 
to  stop  Richard  from  charging  so  mnoh ; 
that  Richard  had  postponed  thetrlal  until 
November  17,  1886,  and  pbsslbly  would 
postpone  it  many  tiroes  again,  in  order  to 
give  him  enough  trouble.  He  then  wrote 
to  direct  every  letter  to  him  at  Mankato, 
and  not  at  Milwaukee;  that  he  was  In 
trouble  enough  trying  to  get  something 
from  Richard;  that  it  was  exactly  as  he 
had  expected ;  that  Richard  was  an  awful 
crank.  The  plaintiffs  wrote  Evan  under 
date  of  November  17,  1885,  expressing  a 
willingness  to  sell  their  respective  shares 
at  £250  each.  Under  date  of  December  11, 
1885,  Richard  wrote  the  plaintiffs,  and  in 
effect  Informed  them  of  his  appointment 
as  administrator,  the  appraisal  of  the 
property,  and  that  be  had  been  told  by 
the  attorney  for  the  estate,  whose  address 
he  gave  them,  that  Evan  was  trying  to 
buy  them  out,  and  advlued  them  not  to 
sell,  as  they  would  get  twice  as  mnch 
when  tbe  property  should  be  sold  as  be 


would  give.  There  Is  what  purports  to 
be  a  copy  of  a  translation  of  a  letter  from 
Catherine  to  Evan  under  date  of  Febru- 
ary 17, 1886,  bat  which  Catherine  denies 
ever  having  written  or  sent.  The  'deed 
from  the  plaintiffs  to  Evan  was  executed 
January  4, 1886.  Evan  wrote  to  Henry. 
March  9, 1886,  to  the  effect  that  Richard 
was  saying  that  be  bad  a  letter  from 
John,  stating  that  all  his  property  was 
given  to.bim,  Richanl;  that  if  Edward, 
who  had  declined  to  sell  to  him,  and 
Richard  "  had  their  way,  no  one  would 
get  anything  but  them;"  that  he  bad  re- 
celv'ed  a  letter  from  each  of  the  plaintiffs, 
acknowledging  the  receipt  of  tbe  consider- 
ation mentioned  in  the  deed,  and  offering 
to  sell  back  to  them  at  the  same  price  ana 
expenses.  From  this  it  is  manifeat  the 
trade  was  closed  up  prior  to  that  date. 

From  the  facts  stated, It  is  very  manifest 
that  Evan  suppressed  or  failed  to  Inform 
the  plaintiffs,  or  either  of  them,  of  several 
facts  within  his  knowledge,  and  of  wbicli 
they  were  Ignorant,  indicating  tbe  true 
value  of  the  property.  On  tbe  .contrary, 
his  letters  to  tbem  contained  many  falm 
insinuattons,  pretenses,  and  representa- 
tions bearing  upon  tbe  value  of  the  prop- 
erty, tbe  attitude  and  disposition  of  Rich- 
ard towards  him  and  tbem,  and  bis  rela- 
tion tu  John  while  living,— all  tending  to 
disparage  tbe  value  of  the  property  in 
their  estimation,  and  to  poison  tiielr 
minds  against  Richard.  That  Evan  suc- 
ceeded In  bis  purpose  is  apparent  from  the 
fact  that  Catherine  failed  to  answer  Rleb- 
ard's  letter  of  December  11. 1885,  but  sent 
the  same  to  Evan.  It  was  only  when 
the  plaintiffs  received  Richard's  letter  of 
March  12, 1888,  that  they  began  to  realise 
the  true  situation.  That  letter  informed 
tbem,  in  effect,  that  the  estate  bad  been 
settled :  that  be  had  In  his  hands  tor  dis- 
trlbotlon,  in  money,  f  1,682.18;  and  tbat, 
in  his  opinion,  he  would  reallEe  from  tbe 
real  estate  from  tl5,000  to  f  18,000.  A.bont 
ayearanda  halt  afterwanlsthereal  estate 
appears  to  have  been  sold  for  fSO.OUO. 
The  evidence  is  aafflcient  to  support  the 
flndlngs  of  the  court.  Had  Richard  par- 
chased  the  Interest  of  the  three  plaintiffs 
in  tbe  estate  upon  such  suppression  of  in- 
formation and  such  false  inslnuatlona.  pre- 
tenses, and  representations  as  were  made 
by  Evan,  it  is  very  obvious  that  thetrans- 
action  could  not  have  been  sustained. 
Leach  v.  Leach,  65  Wis.  284,  26  N.  W.  Rep. 
754;  Davis  v.  Dean,  66  Wis.  100.  26  N.  W. 
Rep,  7S7.  In  such  case,  where  the  pur- 
chase is  for  an  Inadequate  consideration, 
the  burden  Is  upon  the  trustee  making  tbe 
purchase  to  show  that  theeaartof  qu«  truat 
knew  at  the  time  all  the  tacts  relation  to 
the  value  of  the  property  and  his  rights 
therein.  Id.  This  Is  particularly  illustrat- 
ed In  a  late  English  case,  referred  to  in  one 
of  tbe  cases  cited, — Oandy  v.  Macaulay.  81 
Ch.  Dlv.  1.  The  law  placed  Richard,  as 
such  administrator  of  John's  entate.  In 
such  confidential  relation  to  tbe  plaintiffs 
and  the  other  heirs  of  tbat  estate.  Tbe 
plafhtiffs.  however,  xvlthheld  allconfldence 
and  trust  from  Richard,  and  reposed  tbe 
same  In  Evan,  by  reason  of  his  letters  to 
them.  Having  thus  ingratiated  himself 
into  the  confidence  of  theplalntUfa  and 
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Bopplamtecl  Bicbard,  was  not  Evan  bound 
to  atedom  the  factn  as  fully  in  respect  to 
the  property,  In  order  to  make  a  valid 
purcbaae,  at)  Richard  wonlrl  have  been 
oblige<l  to  do  hud  he  made  the  purchaue? 
The  reasooH  for  the  rule  mentioned  are  not 
confined  to  truateeu  and  ceatuia  que  truat- 
eut.  bat  extend  to  other  fldociary  rela- 
tfona.  Thus,  where  an  agent  was  request- 
ed to  find  a  purchaser  ot  a  piece  of  land  at 
a  fixed  price,  and  finally  took  it  himself,  it 
was  held  that,  "  when  the  sale  is  seasona- 
bly attacked,  the  burden  is  on  the  agent 
to  show  that  the  bargain  was  fair  and 
equitable;  that  he  gave  all  tlie  advice  in 
his  knowledge  pertaining  to  the  matter; 
and  that  there  was  no  suppresaion  or 
concealment  which  might  have  influenced 
the  conduct  of  the  principal."  Rochester 
V.  Levering,  104  Ind.  562.  4  N.  £.  Rep.  203. 
In  sustaining  a  decree  setting  aside  a  judi- 
cial sale,  and  after  citing  numerous  cases, 
Mr.  Justice  Bbadi.ey,  speaking  for  the 
court,  drew  "the  general  concluoion  that, 
U  the  inadequacy  ot  price  is  so  gross  as 
to  shock  the  conscience,  or  it,  in  addition 
to  groHs  Inadequacy,  the  purchaser  has 
been  guilty  of  any  unfairness,  or  has  taken 
any  undue  advantage,  or  it  the  owner  ot 
the  property,  or  party  interested  in  it, 
has  been  tor  any  other  reason  misled  or 
surprised,  then  the  sale  will  be  regarded 
as  fraudulent  and  void,  or  the  party  in- 
jured will  be  permitted  to  redeem  the 
property  sold.  Great  inadequacy  requires 
only  slight  circumstances  ot  unfairness  In 
the  conduct  of  the  party  benefited  by  the 
sale  to  raise  the  resumption  of. fraud. " 
Grattam  v.  Burgess,  117  U.  S.  102, 6  Sup. 
Ct.  Rep.  686.  In  a  later  case  it  was  held  by 
the  same  court  that,  "although  silence  as 
to  a  material  tact  is  not  neccHsarily,  as 
matter  of  law,  equivalent  to  a  false  repre- 
sentation, yet  concealment  or  suppression 
by  either  party  to  a  contract  ot  sale,  with 
intent  to  deceive,  ot  a  material  tact  which 
be  is  In  good  faith  hound  to  disclose,  is 
evidence  ot  <uid  equiva  lent  to  a  false  repre- 
sentation. "  Stewart  v.  (>attIe-Rancbe  Co., 
128  U.  S.  888,  0  Sup.  Ct.  Rep.  101.  "Where 
one  ot  tlie  parties  to  a  negotiation  induces 
the  other  to  contract  on  the  faith  of  repre- 
sentations, any  one  of  which  has  been  un- 
true, tlie  whole  contract  is  to  be  consid- 
ered as  having  been  obtained  fraudulent- 
ly." Reynell  v.  Sprye,  1  De  Gex,  M.  &  G. 
060.  Tbe  authorities  seem  to  warrant  the 
proposition  that  where  a  purchaser  has 
full  knowle<Ige  of  the  situation  and  value 
ot  land,  and  the  owner  resides  at  a  great 
distance  therefrom,  and  has  no  adequate 
knowledge  or  means  of  knowledge  on  the 
subject,  and  the  purchaser,  without  fully 
disclosing  the  material  facts  respecting 
such  value,  having  or  securing  the  confi- 
dence of  the  owner,  thereby  induces  him 
to  sell  for  much  less  than  the  real  value. 
upftu  information  given  to  him  by  tbe  for- 
mer, which  information  is  partial,  mis- 
leading, and  false  as  to  such  true  value, 
or  any  of  such  material  facts,  and  tbe  case 
is  not  barred  by  laches,  tbe  sale  will  be  set 
asideat  the  option  ot  such  vendor.  Swimm 
V.  Bush.  23  Mich.  99;  Grim  v.  Byrd.  32 
Grat.  293;  Iron  Co.  v.  Trout,  (Va.)  2  S.  E. 
Bep.  713.  This  Is  especially  true  where  the 
parties  to  tbe  contract  are  not  on  equal 
T.48N.w.no.ll — 12 


toottng,  and  are  so  related  to  each  other 
as  naturally  to  inspire  or  secure  confidence. 
Boney  v.  HoUlngs worth,  23  Ala.  690;  Mil- 
lion V.  Taylor.38  Ark.  42S;  Gillispiev. Hol- 
land. 40  Ark.  28;  Davis  v.  Dean,  66  Wis. 
100,  26  N.  W.  Rep.  737.  The  law  gives  to 
the  defendants  no  better  right  to  the  es- 
tate of  John  than  was  possessed  by  Evan, 
under  whom  they  claim.  The  judgment 
of  the  circuit  court  is  affirmed. 


Baker  ▼.  MoLbod's  Estate. 
{Supreme  Court  of  TTteeoJWtn.    May  6, 1891.) 

WllXS— COSSTBUCTIOS— COSDITIONS  SCBSEQDBXI. 

Testator  devised  his  estate  to  his  executor 
In  trust,  with  directions  to  pay  his  debts,  to  pay 
$300  to  Miss  R.,  wbo  since  nis  wife's  death  had 
bad  tbe  care  of  his  child,  and  until  Ms  child 
should  arrive  at  the  age  of  31  years  to  remain  in 
poatassion  of  the  remainder  of  his  estate,  and  all 
tbe  rents  and  income  thereof,  and  from  time  to 
time  apply  the  whole  of  bu(^  rents  and  inoome, 
or  suca  part  of  the  whole  estate  as  he  should 
deem  for  the  advantage  of  his  child,  f<>r  and 
towards  her  maintenance  and  education;  with 
provisions  that  all  of  said  estate  not  so  applied 
during  her  minority  should  he  paid  to  his  child 
when  31  years  old.  The  will  then  provided  that. 
In  case  m*  child  died  under  the  age  of  81  years, 
the  remainder  should  be  paid  in  certain  propor- 
tions to  Uiss  R  and  a  certain  cbuvh.  1^»tator 
committed  to  Kiss  R.  the  tuition  and  custody  of 
his  child  for  such  time  as  she  should  continue  un- 
married, and  under  the  Me  of  21  years;  and,  in 
case  Hiss  R.  should  die  during  that  period,  he 
committed  such  custody  for  the  remainder  of  tbe 
period  to  his  executor.  Held  that,  on  the  death 
of  testator,  the  estate  rested  in  tJte  child,  sub- 
ject only  to  the  condition  subsequent  that,  If  she 
died  under  the  age  of  21  years  "without  issue, " 
then  the  gift  over  would  become  effectaal,  but 
that,  having  left  a  child  who  survived  her,  such 
child  inherited  the  estate  from  his  mother,  though 
she  died  before  reaching  the  age  of  21  years. 

Appeal  troitf  circuit  court.  Brown  coun- 
ty ;  Uamuki.  D.  Hastings,  Judge. 

It  appears  from  tbe  record  that  Febru- 
ary 6, 1871.  Alexander  McLeoQ  died  at  the 
village  of  West  De  Pere.  In  Brown  county, 
testate,  leaving  a  will  executed  January 
SO,  1871,  and  which  was  admitted  to  pro- 
bate. March  6, 1871 ;  that  said  Alexander 
McLeod,  in  and  by  said  will,  gave,  be- 
queathed, and  devised  all  of  his  estate, 
both  real  and  persooal.  to  M.  De  Witt 
Peak,  of  Green  Bay,  as  executor  thereby 
appointed,  and  to  bis  executor  or  execu- 
tors, or  such  other  trustee  or  trustees  as 
might  otherwise  be  lawfully  appointed.  In 
trust  to  pay  debts  and  expenses,  and  exe- 
cutesaid  will,  in  the  manner  therein  stated, 
and  with  power  of  sale  and  reinvestment; 
that  It  was  therein  ordered  and  directed, 
In  effect,  that,  as  soon  as  "  tbe  reasonable 
necessities"  of  his  child  therein  named 
would  permit,  and  within  one  year  after 
tbe  death  ot  said  testator,  there  should  be 
paid  to  Miss  Sarah  Ritchie,  who  since  the 
death  of  his  wife  H^d  had  tbe  principal 
careof  hissald  child,  the  sum  of  foOO;  that 
said  will  contained  the  following  provis- 
ions, to-wit :  "  And  I  do  further  order  and 
direct  that  the  said  M.  De  Witt  Peak,  my 
said  executor  in  trust,  his  executor  or  exe- 
cutors, or  such  other  trustee  or  trustees 
as  aforesaid,  at  all  times,  until  Annie  May 
McLeod,  who  is  my  only  child,  shall  at- 
tain tbe  full  age  ot  twenty-one  years,shall 
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remain  In  tbe  poaBeeslon  of  all  the  realdne 
and  rvmaluder  of  my  estate  not  reqalred 
for  payment  of  debts  and  ezpenseB,  or  of 
the  aforesaid  legacy  of  Ave  hundred  dol- 
lars, or  In  possession  of  the  proceeds  there- 
of, and  in  receipt  and  possession  of  all  the 
rents,  profits,  and  income  thereof,  and 
shall  from  time  to  time  pay  and  apply  the 
whole  of  such  rents,  profits,  and  income, 
or  such  part  thereof,  or  such  part  of  the 
whole  estate,  as  he  or  they  shall  deem  for 
tbe  advantage  of  my  child,  for  and  to- 
wards tbe  maintenance  and  education  of 
her,  the  said  Anuie  May  McLeod.  And  I 
further  order,  direct,  and  declare  that  all 
my  aforesaid  estate,  or  tbe  proceeds  there- 
of, with  the  rents,  profits,  and  Income 
thereof,  so  far  as  the  same  shall  not  have 
been  paid  or  applied  as  aforesaid,  shall  be 
paid  and  transferred  to  my  said  child,  the 
■aid  Annie  May  McLeod,  as  and  when  she 
sball  attain  the  age  of  twenty-one  years. 
Bat,  If  tbe  said  Annie  May  McLeod  shall 
die  under  the  agu  of  twenty-one  years, 
then  all  my  aforesaid  estate,  or  proceeds 
thereof,  with  tbe  rents,  profits,  and  income 
thereof,  so  far  as  not  then  paid,  applied, 
or  required  for  tbe  purposes  aforesaid, 
shall,  immediately  after  ber  death,  be  paid, 
applied, and  disposed  of  In  tbe  manner  fol- 
lowing, that  is  to  say :  First.  Tbe  further 
sum  of  two  thousand  dollars  shall  be  paid 
to  tbe  said  Sarah  Bltchie,  if  she  shall  then 
be  still  llvIng,but,U  the  said  Sarah  Ritchie 
die  before  and  during  tbe  minority  of  said 
child,  tbe  said  sum  of  two  thousand  dol- 
lars shall  sink  into  and  form  a  part  of  my 
residuary  estate.  Secondly.  Tbe  sum  of 
eight  thousand  dollars"  was,  in  effect, 
therein  provided  to  be  paid  to  tbe  trustees 
of  tbe  First  Presbyterian  Society  of  Green 
Bay,  in  trust,  nererthelesa,  for  tbe  pur- 
poses therein  mentioned;  that  any  residue 
of  bis  said  estate  shoold,  In  the  event 
stated,  be  retained  by  said  executor,  exec- 
utors, or  trustees,  to  bis  or  their  own  use, 
in  addition  to  all  such  compensation  as 
should  be  allowed  by  law;  that  said  will 
also  contained  the  following  provisions: 
"I  hereby  commit  the  tnition,  nurture,  and 
custody  of  the  person  of  my  said  child, 
Annie  May  McLeod,  for  such  time  as  she 
shall  continue  unmarried  and  under  tbe 
age  of  twenty-one  years,  unto  the  said 
Miss  Sarah  Bltchie,  hereby  nominating 
andappointing  ber,  the  said  Sarah  Ritchie, 
guardian  of  said  child  for  tbe  purpose  uf 
such  tuition,  nurture,  and  custody :  pro- 
vided, however,  that  if  the  said  Sarah 
Bltchie  shall  die  before  the  expiration  of 
tbe  aforesaid  term  of  ber  guardianship, 
then,  from  and  after  the  death  of  said 
Sarah  Bltchie,  T  commit  such  tuition,  nur- 
ture, and  custody  for  the  residue  of  such 
term  to  the  said  M.  De  Wilt  Peak,  whom, 
In  such  case,  I  nominate  and  appoint  such 
guardian,  as  aloresalt^  for  the  residue  of 
such  term,  in  addition  to  all  the  powers, 
trusts,  and  duties  otherwise  conferred  or 
imposed  upon  hira.  I  do  hereby  nominate 
and  appoint  the  said  M.  De  Witt  Peak  to 
be  tbe  guardian  of  said  Annie  Mny  Mc- 
Leod, for  and  during  the  period  and  term 
of  her  remaining  unmarried  and  under 
age,  in  respect  to  the  cnre,  management, 
and  disposition  of  such  property  and  es- 
tate of  said  cblld  as  shall  come  or  descend 


to  ber.  by  means  of  insurance  opon  my 
life,  or  otherwise  than  by  means  of  this, 
my  will;  hereby  declaring  that  the  ac- 
countability of  the  said  Peak  in  bis  capac- 
ity of  guardian.  In  respect  to  property, 
shall  extend  only  to  such  property  and  es- 
tate as  last  aforesaid ; "  that  said  deceased 
left  him  surviving  a  daughter,  Annie  May 
McLeod,  who  married  one  W.  A.  Leddy, 
and  on  May  14,  1888,  gave  birth  to  a  child, 
the  said  George  McLeod  Leddy ;  that  June 
27, 1888,  the  said  Annie  McLeod  died,  un- 
der tbe  age  of  21  years;  tbat  April  10,  1889. 
tbe  county  court  for  Brown  county  ren- 
dered Judgment  in  said  matter,  by  which 
it  was  adjudged  tbat  tbe  residne  of  tbe  es- 
tate of  said  Alexander  McLeod  be  assigned 
as  follows :  To  Miss  Sarab  Ritchie,  f  1.253.- 
81 ;  to  the  First  Presbyterian  Society  of 
Green  Bay,  in  trust  for  tbe  purposes 
named  in  the  will,  95,015.2S;  tbat  June  8, 
18S9,  the  said  plaintiff,  as  such  administra- 
tor and  guardian,  appealed  from  that 
Judgment  to  the  circuit  court  for  Broi%n 
county ;  tbat  at  tbe  close  of  tbe  trial  of 
said  appeal  in  tbe  circuit  court,  and  on 
March  17, 18U0,  the  circuit  court  found,  as 
matters  of  fact,  in  addition  to  the  facts 
stated,  tbat  tbe  bequest  in  said  will  to  said 
Sarah  Bltchie  of  92,000,  and  to  tbe  First 
Presbyterian  Society  of  Green  Bay  of 
f8,000,  were  general  bequests,  and  must 
abate  proportionately,  as  the  moneys  in 
the  hands  of  the  administrator  were  In- 
sufficient to  pay  them  in  full ;  that  said 
society  was  duly  organised  according  to 
law,  and  had  a  duly-organised  Sunday- 
school  and  library;  and,  as  questions  of 
law,  tbat  the  will  was  valid;  that  the  be- 
quests to  Sarah  Ritchie  and  to  the  First 
Presbyterian  Society  of  Green  Bay  were 
valid,  lawful  bequests,  and  that  the  proper 
disposition  of  the  estate  In  the  hands  of' 
the  administrator  was  made  by  tbe  coun- 
ty court,  and  that  the  Judgment  of  that 
court  should  be  affirmed ;  that  Judgment 
was  thereupon  entered  accordingly,  af- 
firming tbe  judgment  of  the  county  court, 
and  remitting  the  same  to  that  court  for 
further  proceedings.  From  that  judg- 
ment, and  the  whole  thereof,  tbe  plaintiff, 
as  such  administrator  and  guardian, 
brings  this  appeal. 

Wigm&n  &  Martin,  for  appelkint.  Vro- 
maa  A  Sale,  for  respondent. 

Cabsoday,  J.,  (after  etattng  the  facta  aa 
above.)  The  testator's  wife  died  before 
he  did.  At  tbe  time  of  his  death  he  was 
about  26  years  of  age.  Annie  May  was 
bis  only  child,  and  at  the  time  of  his  death 
she  must  have  been  less  than  four  years  of 
age.  He  executed  his  will  only  a  week  be- 
fore he  died,  and  apparently  with  the  ex- 
pectation of  death's  near  approach.  Ills 
anxiety  for  his  little  girl  must,  under  tbe 
circumstances,  have  been  very  great.  His 
tender  regard  for  her  Is  manifest  in  the 
will.  He  left  9600  to  Miss  Bltchie,  who 
had  the  principal  care  of  her  after  his 
wife's  death.  He  committed  the  tuition, 
nurture,  end  custody  of  the  person  of  An- 
nie to  Miss  Ritchie,  who  for  those  pur- 
poses was  thereby  appointed  her  guard- 
ian for  such  time  as  she  should  continue 
unmarried  and  under  the  age  of  21  years. 
He  provided  tbat  in  case  Miss  Ritchie  died 
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before  tbe  expiration  of  that  period,  then 
that  her  tuition,  nnrtum,  and  cnetody 
should  be  Gommitted,  for  tbe  remainder  of 
said  term,  to  his  executor  named.  He 
necessarily  put  his  estate  into  the  hands 
of  a  trustee,  with  power  of  sale  and  rein- 
restmenc  to.  manage  and  control,  until 
Annie  should,  in  the  eyes  ot  the  law,  be- 
come capable  of  taking  charge  of  it.  He 
expressly  provided  that,  after  the  pay- 
ment of  his  debts,  expenses,  and  the  legacy 
mentioned,  his  trustee,  named,  or  his  suc- 
cessor, should,  until  Annie  attained  the 
full  age  of  21  years,  "remain  In  the  posses- 
sion of  all  the  residue  and  remainder"  ot 
his  estate,  and  the  proceeds,  and  "  all  the 
rents,  profits,  and  income  thereof, "  and 
should  "from  time  to  time  pay  and  apply 
the  whole  of  such  rents,  profits,  and  in- 
come, or  aucb  part  thereof,  or  such  part  of 
tbe  whole  estate, "  as  he  or  they  should 
deed!  for  the  advantage  of  bis  child,  for 
and  towards  the  maintenance  and  educa- 
tion of  her,  the  said  Annie;  and  that  all 
of  said  estate,  together  with  tbe  proceeds, 
rents,  profits,  and  Income  thereof,  not  so 
paid  and  applied  during  her  minority, 
should  " be  paid  and  transferred"  to  "the 
said  Annie  May  McLeod  as  and  when  she" 
should  "  attain  the  age  of  21  years. "  The 
manifest  purpose  of  the  provisions  of  the 
will  thus  referred  to  was  to  amply  provide 
for  tbe  care,  nurture,  education,  mainte- 
nance, and  support  of  Annie,  during  her 
minority,  and  to  preuerve  the  remainder 
of  tbe  estate,  with  the  rents,  profits,  and 
income  thereof,  for  her  benefit,  and  to  pay 
over  and  tranirfor  the  same  to  her  as  and 
when  she  should  attain  ber  majority. 
Had  tbe  will  stopped  with  these  provis- 
ions. It  would  undoubtedly  have  been  con- 
ceded that  the  equitable  right  to  the  es- 
tate was,  during  the  life  of  Annie,  vested 
in  her,  and  upon  her  death  descended  to 
ber  heir  at  law.  But  It  is  claimed,  in 
effect,  that  such  purpose  is  defeated  by  tbe 
clause  which  provides,  in  effect,  that,  in 
case  Annie  should  die  under  the  age  ot  21 
years,  then  such  remainder  of  said  estate 
should.  Immediately  after  her  death,  be 
paid,  applied,  and  disposed  of  to  Miss 
Ritchie  and  the  society,  as  therein  men- 
tioned. By  reason  of  tliat  clause,  and  tbe 
provisions  of  section  2086,  Ber.  St.,  it  is 
claimed  that  neither  the  estate,  nor  any 
Interest  therein,  evpr  vested  in  Annie;  but 
that,  upon  the  death  of  the  testator,  the 
whole  estate  vested  in  the  trustee,  subject 
only  to  the  execution  of  the  trust.  Such 
vesting  ot  the  estate,  however,  refers 
wholly  to  tbe  legal  estate  or  title.  This 
is  apparent  from  tbe  next  section,  which 
expressly  provides  that  "the  preceding 
section  shall  not  prevent  any  person  creat- 
ing a  trust  from  declaring  to  whom  the 
lands  to  which  the  trust  relates  shall  be- 
long, in  the  event  ot  the  failure  or  deter- 
mination of  tbe  trust,  nor  shall  it  prevent 
bim  from  granting  or  devising  such  lands 
Bobject  to  tbe  execution  of  the  trust ;  and 
every  such  grantee  shall  have  a  legal  es- 
tate In  the  lands,  as  against  all  persons 
except  tbe  trustees  and  those  lawfully 
claiming  under' them."  Section  2087,  Rev. 
St.  When  such  trust  is  created,  every  es- 
tate and  Interest  not  embraced  in  the 
trast,  and  not  otherwise  disposed  of,  re- 


mains in  or  reverts  to  the  person  creating 
the  trust,  or  his  heirs,  as  a  legal  estate. 
Section  2088,  Id. ;  Scott  v.  West,  69  Wis. 
562,  24  N.  W.  Rep.  161,  and  25  N.  W.  Rep. 
IH.  These  sections  are  consistent  with  a 
vested  equitable  interest  In  the  ceatni  qua 
trust,  and  in  fact  "a  legal  estate  In  the 
lands,  as  against  all  persons,  except  tbe 
trustees  and  those  lawfully  claiming  un- 
der them;"  and  especially  that  would  be 
so  as  to  personal  property.  In  the  case 
cited,  an  extract  from  the  opinion  of  tbe 
court  in  McArtbur  v.  Scott,  118  U.  S.  840,  6 
Sup.  Gt.  Rep.  662,  is  quoted  as  follows : 
"  For  many  reasons,  not  the  least  of  which 
are  that  testators  usually  have  in  mind 
tbe  actual  enjoyment,  rather  than  the 
technical  ownership,  of  their  property, 
and  that  sound  policy  as  well  as  practical 
convenience  requires  that  titles  should  be 
vested  at  the  earliest  period,  it  has  long 
been  a  settled  rule  of  construction.  In  tbe 
courts  of  England  and  America,  that  es- 
tates, legal  and  equitable,  given  by  will, 
should  always  be  regarded  as  vesting  im- 
mediately, unless  the  testator  has  by  very 
clear  words  manifested  an  Intention  that 
they  should  be  contingent  upon  a  future 
event.  "  68  Wis.  564,  565,  24  N.  W.  Rep.  170. 
It  is  there  further  stated,  on  the  strength 
of  authorities  there  cited,  that  "where  the 
time  of  payment  or  distribution  is  merely 
p«stpnned  for  the  convenience  of  tbe'fund 
or  property,  or  to  let  In  others,  the  vest- 
ing will  not  be  deferred  until  that  period. 

*  *  *  In  such  cases  the  question  Is 
whether  the  time  named  is  annexed  to  the 
payment  or  to  the  gift  Itself.  Where,  in 
case  of  such  a  legacy,  words  of  contin- 
gency or  condition  are  used  which  may  be 
construed  as  applying  either  to  the  g^ift 
itself  or  to  the  time  ot  payment,  courts  are 
inclined  to  construe  them  as  applying  to 
the  time  of  payment,  and  bold  the  gift  as 
vested  rather  than  contingent. "  Id.  In 
that  case  the  testator,  after  the  death  of 
his  two  daughters,  who  were  named  in 
the  will  as  trustees,  gave,  devised,  and 
bequeathed  all  the  residue  and  remainder 
of  his  estate  to  his  surviving  grandchil- 
dren, and  to  the  legal  Issue  ot  any  deceased 
grandchild  orgrandchirdren,and  to  th^r 
heirs  and  assigns,  forever,  in  equal  parts; 
and  it  was  held  that  tbe  grandchildren 
living  at  the  time  of  the  testator's  death 
took  an  immediate  rested  interest  In  the 
estate,  subject  to  open  and  let  in  after- 
bom  grandchildren,  and  subject  to  being 
defeated  altogether  by  death  without  Is- 
sue during  the  lives  ot  the  daughters.  In 
that  cane  it  was  said,  as  the  result  of  the 
autborltteB,  "that  legacies  payable  at  a 
future  time,  certain  to  arrive,  and  not  sub- 
ject to  a  condition  precedent,  are  vested. 

•  •  •  On  the  other  hand,  legacies  only 
payable  on  an  event  which  may  never 
happen,  and  hence  subject  to  a  condition 
precedent,  are  contingent."  6.3  Wis.  566, 
24  N.  W.  Rep.  170, 171.  See  Pennsylvania 
Co.'H  Appeal,  109  Pa.  St.  480,  1  Atl.  Rep.  83. 

With  these  observations  in  view,  can  we 
bold  in  tbe  case  at  bar  that  the  corpus  of 
the  estate,  in  equity,  vested  In  Annie  on 
the  death  of  her  father,  with  the  right  of 
possession,  on  becoming  21  years  of  age, 
subject  to  he  divested  In  case  she  died  be- 
fore that  period  without  Issue?    Or  must 
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we  hold  that  she  took  no  vested  rigbt  or 
Interest  In  the  estate  whatever,  bat  that 
the  same  was  vested  absolutely  and  com- 
pletely In  the  trustee,  who  was  only  to  pay 
and  transfer  the  remainder  to  her.  In  the 
event  that  she  attained  the  age  of  21 
years?  It  may  be  stated,  as  a  general 
proposition,  that  in  construing  wills 
courts  are  inclined  to  favor  conditions 
subsequent  rather  than  conditions  prece- 
dent, especially  when  such  a  construction 
favors  the  rightful  heir  of  the  testator  as 
against  a  stranger.  Of  course,  no  con- 
struction can  be  indulged  which  is  in  con- 
flict with  the  intention  of  the  testator  as 
expressed  in  his  will.  To  avoid  an  obvi- 
ous absurdity,  repugnance,  or  Inconsist- 
ency with  the  declared  intentions  of  the 
testator  as  |;athered  from  the  whole  in- 
strument, however,  the  ordinary  and 
grammatical  sense  of  the  words  employed 
may  to  that  extent  be  modified,  extend- 
ed, or  ab'ridg^ed,  but  no  further.  Abbott 
V.  Middleton,  7  H.  L.  Cas.  114;  Thellusson 
V.  Rendlesbam.  Id.  494;  Scott  v.  West,  63 
Wis.  ?51,  24  N.  W.  Rep.  161.  and  25  N.  W. 
Hep.  18;  Webster  v.  Morris,  66  Wis.  894- 
897,  28  N.  W.  Rep.  868.  It  the  testator's  In- 
tention was  that  the  gift  over  to  the  soci- 
ety and  Miss  Ritchie  should  only  take  ef- 
fect In  the  event  that  Annie  should  die  un- 
der 21  years  of  age  without  issue,  then, 
manifestly,  the  estate  on  Annie's  death 
passed  to  her  little  son,  George  McLeod 
Leddy.  The  case  of  Spalding  v.  Spalding, 
Cro.  Car.  185,  was  decided  260  years  ago. 
In  that  case  the  testator  devised  the  land 
In  question  to  bis  eldest  son,  John,  and  the 
heirs  of  his  body,  after  the  death  of  the 
testator's  widow,  and  provided  that.  If 
John  died  during  the  life  of  the  widow, 
then  his  son  William  should  be  his  heir. 
John  died  during  the  life  of  the  widow, 
leaving  a  son,  and  on  the  death  ol  the 
widow  William  entered  aud  claimed  the 
land.  But  the  true  cpnstruction  was  held 
to  be  that  William  could  only  take  in  case 
John  died  without  issue  during  the  life  of 
the  widow.  The  case  of  Strong  v.  Cam- 
min,  2  Burrows,  767.  was  quite  similar. 
In  that  case  the  testator  devised  to  his 
oldest  son,  "  Robert,  and  bis  heirs,  accord- 
ing to  the  custom,  after  his  mother's  de- 
cease ; "  also  to  bis  son  John  and  to  his 
heirs,  after  his  mother's  decease;  and  the 
will  provided  that,  in  case  Richard  or  John 
died,  then  the  devise  was  to  go  over  to 
William  and  to  his  heirs.  Lord  ManS- 
FiBLD,  C.  J.,  speaking  for  the  court,  said: 
"Thetestator  certainly  did  not  mean  es- 
tates for  lives  to  his  twoeldest  sons ;  and, 
it  he  did  not  mean  to  give  them  mere  es- 
tates tor  their  lives,  it  necessarily  follows 
that  he  must  mean  a  dying  upon  some 
contingency.  The  only  question  is,  what 
contingency?  Forhe  has  not  expressed  it. 
He  only  expresses  himself  that.  In  case 
Robert  or  John  die,  then  William  is  to 
have  the  lands  and  to  his  heirs.  One  part 
of  the  contingency  plainly  is  that  It  they 
die  without  issue.  •  ■  •  Now,  it  Rob- 
ert had  died  under  age,  he  could  not  have 
disposed  of  his  estate;  but  it  must  have 
gone  to  John,  if  Robert  had  left  no  issue. 
So,  also,  if  John  had  died  under  age,  his 
share  must  bave  gone  to  Robert,  it  John 
had  left  no  issue.    ■    •    •    But  be  could 


not  mean  that  John's  provision  should 
otherwise  go  over  to  William.  Ue  conld 
never  mean  it  to  do  so.  It  John  himself  left 
Issue  or  if  Robert  left  issue;  for  he  cer- 
tainly never  intended  to  provide  for  the 
surviving  brother,  and  leave  the  Issue  of 
the  deceased  one  quite  unprovided  tor." 
In  Abbott  V.  Middleton,  21  Beav.  143,  af- 
firmed, 7  H.  L.  Cas.  81-87,  the  words. 
"  without  leaving  children  or  issue, "  were 
thus  supplied  by  construction.  To  the 
same  effect  are  the  cases  of  LIston  v.  Jen- 
kins, 2  W.  Va.  62,  and  Nelson  v.  Combs,  18 
N.  J.  Law,27.  In  Phelps  v.  Bates,  54Conn. 
11,  6  Atl.  Rep.  801,  the  testator  gave  the 
bulk  of  his  property  to  his  son,  then  13 
years  of  age,  with  a  gUtover  in  case  of  bis 
death  "daring  his  minority,  or  without 
family  or  issue; "  and  it  was  held,  upon  a 
construction  of  the  whole  will,  that  the 
word  "or"  should  be  construed  to  read 
"  and, "  and  hence  that  the  son's  estate  be- 
came indefeasible  on  his  attaining  his  ma- 
jority. To  the  same  effect  are  Janney  v. 
Sprigg,  48  Amer.  Dec.  567,  and  numerous 
cases  cited  in  the  note.  It  is  true  that  in 
most,  if  not  all,  the  cases  cited  to  the 
point  now  being  considered,  the  gift  ord&- 
vise  was  to  the  first  taker,  and  to  his  heirs 
or  the  heirs  of  his  body ;  but  under  our 
statutes  such  words  are  unnecessary  In 
order  to  convey  or  devise  an  absolute  or 
Indefeasible  estate  in  lands,  much  less  in 
personal  estate.  The  statute  expressly 
provides  that,  "in  conveyances  of  lands, 
words  of  inheritance  shall  not  be  necessa- 
ry to  create  or  convey  a  fee,  and  every 
grant  of  lands,  or  any  Interest  ther^n, 
shall  pass  all  the  estate  or  Interest  ot  the 
grantor,  unless  the  Intent  to  pass  a  less 
estate  or  interest  shall  appear  by  express 
terms,  or  be  necessarily  Implied  in  the 
terms  of  such  grant. "  Section  2206,  Rev. 
St.  This  Is  broad  enough  to  cover  a  de- 
vise by  will.  The  statute  also  provides 
that  "every  devise  of  land  in  any  will 
shall  be  construed  to  convey  all  the  estate 
ot  the  devisor  therein,  which  he  could  law- 
fully devise,  unless  it  shall  clearly  appear 
by  the  will  that  the  devisor  intended  to 
conrey  a  less  estate."  Section  2278,  Id. 
This  section 'has  been  rightfully  held  to 
dispense  with  the  necessity  of  words  of  In- 
heritance In  a  will,  In  order  to  convey  an 
absolute  title  In  tee.  Little  y.  Giles.  25 
Neb.  818,  41  N.  W.  Rep.  186.  We  fully  agree 
with  the  statement  of  Mr.  Justice  Andrews 
that  "it  may  be  safely  assumed  that, 
where  a  will  is  dictated  under  the  influence 
ot  family  relations,  it  would  seldom  hap- 
pen that  a  testator  would  Intentionally 
cut  oft  the  issue  ot  a  son  or  daugh  ter  from 
taking  the  share  of  the  parentin  bis  estate 
for  the  benefit  of  collateral  objpcts. " 
Vandersee  v.  Slingerland,  103  N.  Y.  54,  8  N. 
E.  Rep.  249.  See,  also.  In  re  Smith,  (Lord 
V.  Hayward.)  85  Ch.  Div.  658.  Onrstatute 
has  established  this  rule  with  certainty. 
It  provides  that  "  when  a  devise  or  legacy 
shall  be  made  to  a  child  or  other  relation 
of  the  testator,  and  the  devisee  or  legatee 
shall  die  before,  the  testator,  leaving  Issoe 
who  shall  survive  the  testator,  sach  Issue 
shall  take  the  estate  bo  given  by  the  will 
in  the  same  manner  as  the  devisee  or  lega- 
tee would  have  done  if  he  had  survived  the 
testator,    onleea   a  different    disposition 


Digitized  by^OOQlC 


yn».) 


BUBNHAU  «.  BUBNHAM. 


661 


shall  be  made  or  directed  by  the  -will. " 
Section  2289,  Rev.  St.  Under  this  Btatote 
It  is  very  manifest  that  had  the  testator 
after  the  malcinK  of  bis  will,  as  be  did, 
continued  to  live  until  after  the  death  of 
Annie,  and  then  died  without  having  re- 
voked the  same,  tbe  estate  would  have 
passed  to  the  little  boy,  George.  But^  in- 
dependent uf  that  statute,  we  are  clearly 
of  the  opinion  that  the  entate  descended 
to  him  from  his  mother.  In  other  words, 
we  must  bold  that,  upon  tbe  death  ot  the 
testator,  tbe  estate  vested  in  Annie,  sab- 
Ject  only  to  tbe  condition  subsequent  that. 
If  she  died  under  the  age  of  21  years,  with- 
out issue,  then  the  gift  over  to  Miss  Ritchie 
and  the  society  would  become  effectual, 
bnt  that,  as  she  left  a  child  who  survived 
her,  such  child  inherited  the  estate  from 
bis  mother.  The  costs  and  disbursements 
of  both  parties  in  this  court  and  thecircnit 
court  are  payable  out  of  the  estate.  The 
connty  court  will  make  such  allowance 
for  counsel  fees  to  botb  parties  as  In  the 
oxerclse  of  a  sound  discretion  may  be  Just. 
The  Judgment  of  the  circuit  court  is  re- 
versed, and  tbe  cause  is  remanded,  with 
dlre<rtion  to  reverse  the  Judgment  of  the 
county  court,  and  for  further  proceedings 
tiierein  in  accordance  with  this  opinion. 


BuR.vBAM  et  ai.  v.  Burnhau  et  al. 

(Supreme  Court  of  Wi»c<main.  May  5, 1891. ) 
Wills— CossTKUonoK— Conditions  Bubsequsnt. 
Testator,  by  his  will,  f»ve  a  certain  sum 
to  each  of  liis  children,  provided  that  bis  widow 
should  have  the  income  of  the  remainder  of  his 
property  during  l>er  life,  and  after  her  death  gave 
all  his  property  to  his  cnildren,  share  and  share 
alilce,  provided  Uiat  if  at  that  time  any  ot  his 
i^ildren  die  and  leave  issue,  such  issue  should 
inherit  tbe  share  that  would  by  the  will  have 
descended  to  the  parent.  Afterwards  one  of  the 
children,  D.,  having  become  a  spendthrift,  he 
added  a  codicil,  providing  that  l>.  should  not 
have  any  part  in  his  estate,  unless  within  Ave 
years  after  testator's  death  he  should  reform,  in 
which  case  he  gave  to  and  ordered  paid  over  to 
him  one-lialf  the  property  bequeathed  to  him ; 
and,  if  he  remained  reformed  fOr  the  further  pe- 
riod of  five  years,  he  ordered  that  the  other  half 
be  pala  over  to  him  as  provided  in  the  will,  sub- 
ject to  the  conditions  of  the  codicil.  He  then  di- 
rected bis  executors  to  retain  the  share  devised 
and  t)equeathed  to  D.  in  trust,  to  pay  1300  a  year 
for  the  support  and  education  ox  each  of  D.  's 
children  until  they  arrived  at  certain  ages,  and, 
if  D.  should  not  have  reformed  at  the  expira- 
tion of  the  10  years,  then  on  the  arrival  of  the 
youngest  of  D.  's  children  at  the  age  of  25  to  pay 
over  to  them,  share  and  share  alike,  the  part  of 
his  e«Ute  bequeathed  to  D.  Held,  thatthe  devise 
to  D.  was  on  a  condition  subsequeut,  his  right  in 
equity  \o  his  share  vesting  in  him  immediately; 
and  that  on  the  deatb  of  testator's  widow  and 
his  son  D.  intestate,  a  few  months  after  testa- 
tor's deatb,  D.'s  share  descended  to  his  children 
and  widow,  as  provided  by  statute  in  case  of  in- 
testate estates. 

Appeal  from  circuit  court,  Mllwankee 
county;  D.  H.  Johnson,  Judge. 

It  appears  from  the  record  that  April  22, 
1874,  George  Burnbam  executed  bis  last 
will  and  testament,  containing  the  fol- 
lowing provisions,  to-wit:  "First.  I  give, 
devise,  and  bequeath  to  my  wife,  Barbara 
Burnbam,  after  paying  the  bequests,  and 
subject  to  the  other  provisions  hereinafter 
contained  in  this  will,  all  the  rents,  issues. 


and  profits  of  my  estate,  real,  personal, 
and  mixed,  wherever  the  same  may  be, 
to  have,  hold,  and  enjoy  during  tbe  full 
term  of  her  natural  life;  the  same  to  be 
taken  and  accepted  by  her  In  lien  of  dower 
or  right  of  dower  In  my  said  estate.  <Siec- 
ond.  I  give  and  bequeath  to  each  of  my 
children  me  surtiving  the  sum  of  ten 
thousand  dollars,  to  be  paid  within  one 
year  after  my  decease, "  subject  to  be  re- 
duced by  subsequent  advances.  "Seventh. 
It  is  my  will,  and  I  do  hereby  so  order 
and  direct,  that  if  any  of  my  said  children 
me  surviving  shall  die  without  issue  be- 
fore their  mother, Barbara  Burnbam,  that 
the  share  of  the  child  so  dying  shall  be 
and  belong  to  tbe  children  her  surviving, 
share  and  share  alike.  •  •  •  Ntatb. 
After  the  death  of  my  said  wife,  Barbara 
Bumham,  I  give,  devise,  and  bequeath  all 
my  property,  real,  personal,  and  mixed, 
wherever  the  same  may  be,  to  my  children 
me  and  her  surviving,  share  and  share 
alike:  provided,  however,  that  if  there 
are  at  that  time  the  issue  living  of  any  de- 
ceased child,  that  the  issue  of  such  de- 
ceased child  so  surviving  shall  inherit  the 
share  that  would  by  this  will  bave 
descended  to  the  parent  of  said  child  or 
children  were  he  or  she  then  surviving. 
•  •  •  Eleventh.  I  hereby  nominate  and 
appoint  my  wife,  Barbara  Bumham,  ex- 
ecutrix, and  my  s(ms  Charles  T.  and  John 
Q.  Bumham  the  sole  executors  of  this,  my 
last  will  and  testament ;  and,  in  case  of 
the  deatb  of  either,  that  the  survivor  ur 
survivors  have  all  the  rights  and  powers 
hereby  granted,  with  the  same  force  and 
el7ect  as  if  originally  apointed."  It  further 
appears  in  the  record  tbat  March  13, 1880, 
Danid  G.  Bumham,  son  of  ssdd  testator, 
was  put  under  guardianship  as  an  inebri- 
ate and  8|;>endthrift;  that  Februarys,  1888. 
the  said  George  Burnbam  executed  a  cod- 
icil to  said  will  in  the  words  and  figures  fol- 
lowing, to-wit:  "Whereas,  I,  George  Bum- 
ham, of  the  city  and  connty  of  Milwaukee, 
Wisconsin,  have  heretofore  made  my  last 
will  and  testament  In  writing,  bearing 
date  the  22d  day  of  April.  A.  D.  1874,  in 
and  by  which  I  have  devised  and  be- 
queathed to  my  son  Daniel  G.  Bumham 
certain  portions  of  my  estate,  and  which 
I  desire  to  change:  Now,  therefore,  1  do 
by  tnis  wilting,  which  I  do  hereby  declare 
to  be  a  codicil  to  my  said  last  will  and 
testament,  and  to  be  taken  as  a  part 
thereof,  do  hereby  declare  tbat  my  will  is 
that  my  said  son  Daniel  G.  Burnbam  shall 
not  bave  nor  receive  any  part,  parcel,  or 
Interest  in  and  to  my  estate,  real  or  per- 
sonal, unless  within  fire  years  after  ray 
decease  be  shall  have  reformed,  and  be- 
come a  sober  and  respectable  citizen  of 
good  moral  character,  of  which  my  ex- 
ecutors heretofore  named,  or  the  surviv- 
ors of  them,  shall  be  the  sole  Judge  at  that 
time.  In  tbe  event  tbat  he  shall  at  tbat 
time  have  become  a  sober  man  and  bave 
a  good  moral  character  in  their  opinion, 
as  aforesaid.  I  give,  devise,  and  bequeath 
to  him,  and  order  paid  over  to  him,  one- 
half  of  the  property  and  estate  bequeathed 
to  him  in  my  will  aforesaid ;  and,  if  he 
shall  continue  to  remain  to  be  such  sober 
man,  and  bave  a  good  character,  as  afore- 
said,  in   their   opinion,   for  tbe  further 
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period  of  fire  years,  then  I  order  and  di- 
rect that  the  other  half  of  said  deWse  and 
beqaeet  be  paid  over  to  him  as  In  said 
will  provided,  subject,  however,  to  the 
conditions  and  limitations  contained  in 
this  codicil.  Second.  1  hereby  order  and 
direct  that  my  ezecotors,  and  the  surviv- 
ors thereof,  named  in  my  said  will,  shall 
bold  and  retain  the  share  of  my  estate  de- 
vised and  bequeathed  to  my  said  son 
Daniel  G.  Bumbam  in  trust,  to  be  disposed 
of  and  paid  over  as  herein  provided,  to- 
wit:  Until  the  expiration  of  five  years 
after  my  death,  and  thereafter,  unless  be 
shall  have  reformed,  as  aforesaid,  until 
his  children  shall  have  arrived  at  the  ages 
as  herein  set  forth,  I  order  and  direct  my 
executors  to  pay  out  of  the  property  and 
estate  herein  devised  and  set  apart  for  my 
said  son  Daniel  G.  Barham  f  2U0  per  year 
to  each  of  the  children  living  and  lawfully 
begotten  of  my  said  son  Daniel  G.  Burnbam 
for  their  education  and  support;  the 
same  to  be  used  and  paid  out  under  their 
direction,  and  as  they  shall  deem  best  and 
most  advantageous  for  their  and  each  of 
their  education  and  support:  provided, 
however,  that  said  payments  of  f 200  each 
shall  cease  when  the  said  children  shall 
each  have  arrived  at  the  age  of  18  years, 
except  in  the  case  of  the  girl  or  girls,  who 
shall  have  said  sum  paid  yearly  until  she 
or  they  uhall  have  married,  or  until  she  or 
they  shall  have  arrived  at  the  age  of  25 
years  if  unmarried,  but  no  longer.  Third. 
I  further  order  and  direct  that  It  is  my 
will  that  when  the  youngest  child  of  my 
said  sun  Daniel  shall  have  arrived  at  the 
age  of  25  years,  in  the  event  that  my  said 
son  Daniel  shall  not  have  reformed  or  be- 
come a  sober  man,  with  good  character, 
as  aforesaid,  at  the  expiration  of  ten  years 
after  my  death,  that  my  executors  shall 
pay  over  to  my  said  Krandchlldren,  name- 
ly, the  legitimate  children  of  said  Daniel 
O.  Bumham,  then  surviving,  share  and 
share  alike,,  the  part  of  my  estate  be- 
queathed and  devised  to  their  father,  said 
Daniel  O.  Bumham,  aforesaid ;  the  same 
to  be  theirs  and  their  heirs'  and  assigns' 
forever:  provided,  however,  that  until 
the  death  of  my  sold  son  Daniel  G.  Bumbam 
my  executors  shall  retain  In  their  hands 
sufficient  of  said  estate  to  comfortably 
support  or  board  said  Daniel  (i.  Bumbam, 
which  said  sam  chall  not  exceed  the  sum 
of  f  850  per  year;  the  same  to  be  paid,  laid 
out,  and  expended  by  my  executors  only 
when  necessary  for  his  board  and  cloth- 
ing,, of  which  they  are  to  be  the  sole 
Judges;  and  the  fund  so  reserved  at  his 
death  to  be  distributed  to  his  children  in 
the  manner  aforesaid,  share  and  share 
alike. "  That  March  2, 1889,  the  said  tes- 
tator: George  Bumham,  then  and  tor 
many  years  a  resident  of  Milwaukee,  died 
testate,  leaving  an  estate  of  the  value  of 
f  1,000,000  and  upwards,  and  also  leaving 
him  surviving,  as  bis  only  next  of  kin  and 
heirs  at  law,  bis  widow,  Barbara,  and  hts 
three  sons,  Charles  T..  John  Q..  and  the 
said  Daniel  G.,and  hisdaughter.  Phoebe  A. 
Hamilton.  That  April  4.  1889,  the  said 
win  and  codicil  were  duly  admitted  to 
probate  in  and  by  the  county  court  of 
Milwaukee  county,  and  thereupon  letters 
testamentary  were  duly  issued  to  the  said 


Barbara,  Gbaries  T.,  and  John  Q.  Bum- 
ham, as  the  executors  named  in  said  will, 
who  thereupon  qualified  and  entered  upon 
their  duties  as  such  executors.  That  De- 
cember 29, 1889,  the  said  Barbara  died  In- 
testate. That  since  her  death  the  said 
Charles  T.  and  John  Q.  Burnbam  have 
a(vted  as  such  executors.  That  .fanuary 
18, 1890,  the  said  Daniel  G.  died  intestate 
at  the  place  of  his  residence  in  Milwaukee, 
leaving  him  surviving  hla  widow,  the  de- 
fendant Marcia  O.  Burnbam,  and  the 
plaintiffs,  John  G.,  Daniel  M.,  and  Mildred 
M.  Bumbam,  as  his  minor  children -and 
only  heirs  at  law.  That  March  81,1890, 
William  B.  McLaren  was  duly  appointed 
by  said  county  court  the  guardian  of  said 
infant  platntltis,  and  thereupon  qualified 
as  such,  and  letters  of  guardianship  were 
thereupon  duly  issued  to  him.  That  May 
1, 1890,  this  action  was  commenced  in  the 
circuit  conrt  for  the  constractlon  of  said 
will  and  codicil.  That  the  complaint  Is  In 
the  ordinary  form  In  such  cases.  That 
the  defendants  Charles  T.  and  John  Q. 
Burnbam,  as  such  executors,  answered 
said  complaint.  That  upon  the  trial  of 
said  Issues  the  conrt  found,  in  addition  to 
the  facts  already  stated,  the  following 
findings  of  fact  and  conclusions  of  law^ 
to-wlt:  "Seventh.  That  at  the  time  of 
the  making  of  said  codicil  to  said  will  by 
George  Bumham,  now  deceased,  said 
Daniel  O.  Bumham,  now  deceased,  was 
given  to  Intoxication,  and  was  not  a  so- 
ber citizen  of  good  moral  character,  and 
that  be  did  not  reform  and  become  a  citi- 
zen of  good  moral  character  at  any  time 
before  his  death,  but  died  at  the  time 
aforesaid,  without  any  change  in  or  reform- 
ation of  his  habits  or  character. "  "Con- 
clusions of  law:  First.  The  said  will 
of  George  Bumham,  deceased,  should 
be  construed  to  the  effect  that  the  pro- 
vision made  in  the  will  for  Daniel  G.  Burn- 
ham  was,  by  force  of  the  codicil,  made 
conditional  and  contingent,  as  to  one-half 
of  it,  upon  ills  reformation  within  five 
years  after  the  death  of  his  father,  the 
said  George  Burnbam,  deceased,  and  as 
to  the  other  half,  upon  his  remaining  so- 
ber and  reputable  during  the  succeeding 
five  years;  that  such  conditions  were  con- 
ditions precedent,  and,  having  become 
impossible  of  performance  by  reason  of 
the  death  of  said  Daniel  O.  Burnbam, 
no  estate  or  Interest  In  the  property 
and  estate  of  said  George  Burnham, 
deceased,  ever  vested  in  him,  said  Dan- 
iel, and  that  his  share  of  the  estate 
must  descend  as  though  he  had  lived  and 
failed  to  periurm  the  said  conditions.  ,S^^ 
ond.  Thatthe  said  will  and  the  said  codicil, 
and  all  the  legacies  and  devises  therein  con- 
tained, are  in  all  respects  valid,  and  in  no 
respect  void  for  uncertainty  and  ambigui- 
ty. Third.  That  the  conditions  in  said 
codicil  upon  which  the  said  Daniel  G. 
Burnham  or  his  hebB  ahuuld  have  and 
hold  the  portion  of  property  devised  and 
bequeathed  to  him  by  the  terms  ot  wUd 
will  are  conditions  precedent,  and  not 
conditions  salisequent.  Fourth.  That  no 
part  of  the  sum  of  fl0,000,  mentioned  as 
a  legacy  in  said  will,  or  any  portion  ot 
the  said  estate  of  George  Bumham,  de- 
ceased, should  be  paid  over  and  deltver«d 
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to  (Mid  WllUam  P.  McLaren,  guardian 
for  aald  minor  children  ot  Daniel  O.  Bam- 
ham,  deceased,  but  mnat  be  held  in  trust, 
and  dlspoued  of  as  provided  in  said  cod- 
icil."  From  the  Judgment  entered  there- 
on accordingly  the  plain  tifla  bring  this  ap- 
peal. 

Miller,  SoyoB  A  Miller,  tor  appellants. 
Rogers  A  Mann  and  E.  P.  Smith,  tor  re- 
spondents. 

Cabsodat.  J.,  (after  atating  tbtt  facta  as 
above.)  In  construing  the  will  we  are  to 
consider  the  original  and  the  codicil  as 
one  Instrument  in  law,  and  together  as 
constituting  the  last  will  and  testament 
of  the  testator.  Ford  t.  Ford,  7U  Wis.  46, 
83  N.  W.  Bep.  188.  In  other  words,  every 
provitdou  of  the  original  will  remains  in 
iorce,  except  in  so  far  as  it  was  changed  or 
modified  by  the  codicil.  Subject  to  the 
prorisions  in  favor  of  the  widow,  the  tes- 
tator by  the  original  (vill  gave,  deyised, 
and  bequeathed  the  undivided  one-fourth 
part  of  his  estate  to  his  son,  Daniel  G., 
with  the  proviso  to  the  effect  that,  if  be 
did  not  survive  bis  mother,  then  each  of 
his  issue  as  sboold  be  living  at  the  time  of 
her  death  should  inherit  the  share  of  the 
testator's  property  that  wonld  otherwise 
have  becuoie  Daniel  O.'s.  Without  that 
provision,  the  law  would,  in  that  event, 
undoubtedly  have  given  Daniel  O.'s  share 
to  bis  children.  Section  2289,  Kev.  St.  The 
Intemperate  and  extravagant  habits  of 
Daniel  Q.  were  such  as  to  Induce  his  fa- 
ther, as  an  act  of  prndence,  to  make  the 
codicil.  The  manifest  purpose  of  the  codi- 
cil was  to  preserve  Daniel  G.'ssbare  of  the 
estate  for  and  tu  secure  the  same  to  his 
children  in  the  event  that  he  should  not  re- 
form and  become  a  sober  and  resiiectable 
citisen  of  good  moral  character  within 
the  time  therein  specified.  In  case  be 
should  so  reform  within  five  years  after 
the  death  of  his  father,  then  the  testator 
gave,  devised,  and  bequeathed  to  him, 
and  the  executors  were  thereby  ordered  to 
pay  over  to  him  one-half  of  the  property 
and  estate  so  bequeathed  to  him  by  the 
original  will;  and  If  he  continued  so  re- 
formed for  the  further  period  of  five  years, 
then  they  were  ordered  and  directed  to 
pay  over  to  him  the  other  half  of  said  de- 
vise and  bequest,  as  in  the  original  will 
provided ;  subject,  however,  to  the  condi- 
tions and  limitations  contained  in  the 
codicil.  In  so  far  as  the  codicil  in  form 
gave,  devised,  and  bequeathed  such  share 
of  the  estate  to  Daniel  G.,  it  was  merely 
confirmatory  of  the  grant  and  bequest  in 
the  original  will,  and  did  not  uecessarlly 
postpone  the  vesting  uf  theequitabie  right 
to  the  gifts  until  the  expiration  ot  the 
time  therein  specified.  Unless  be  so  re- 
formed he  was  not  to  have  or  receive  any 
part,  parcel,  or  interest  in  or  to  his  father's 
estate,  but  the  executors  were  ordered  and 
directed  to  hold  and  retain  the  share  so 
devised  and  bequeathed  to  him  "in  trust, 
to  be  disposed  of  and  paid  over  as"  pro- 
vided in  the  codicil,— that  is  to  say,  paid 
cot  tor  the  education  and  support  ot  the 
children  ot  Daniel  G. ;  and  finally  distribu- 
ted as  and  at  the  times  therein  prescribed : 
provided,  that  until  the  death  of  said 
Daniel  G.  they  retain  in  their  hands  sulfi- 


cient  of  said  estate,  not  exceeding  fSSO  per 
year,  to  comfortably  board  and  support 
him.  It  will  be  observed  that  the  codicil 
did  not  in  any  way  divert  any  ]!art  ot 
Daniel  G.'s  sbareof  the  estate  from  the  line 
of  descent  where  it  would  have  gone  un- 
der the  statute  had  no  codicil  been  made, 
and  Daniel  6.  had  preserved  the  same, and 
not  disposed  of  it  by  will  or  otherwise. 
In  other  words,  the  testator  did  not  by 
his  codicil  undertake  to,  immediately  upon 
his  death,  disinherit  Daniel  G.,  but  only  in 
case  be  should  first  demonstrate  his  inca- 
pacity tor  taking  care  of  his  sbareof  thees- 
tate  by  not  reforming  as  and  within  the 
period  therein  specified.  For  the  purpose 
of  preventing  his  share  of  the  estate  from 
being  squandered  by  him,  therefore,  the 
testator  by  his  codicil  withheld  the  pos- 
session and  control  of  the  same  from  him 
until  he  should  first  demonstrate  his  ca- 
pacity or  Incapacity  for  taking  care  of  it. 
Bnt  the  withholding  of  such  possession 
and  control  did  not  prevent  his  right  to 
his  share  of  the  estate  from  vesting  In  him 
immediately  on  the  death  uf  his  father, 
subject,  however, to  the  conditions  named 
in  the  codicil.  Millard's  Appeal.  87  Fa.  St. 
467.  It  is  undoubtedly  true  that  "In  the 
construction  of  wills  the  law,  in  donbtfnl 
cases,  leans  in  favor  of  an  absolute,  rather 
than  a  defeasible, estate;  of  a  vested,  rath- 
er than  a  contingent,  one;  ot  the  pri- 
mary, rather  than  the  secondary,  intent; 
of  the  first,  rather  than  the  second,  taker 
as  the  principal  object  of  the  testator's 
bounty;  and  ot  a  distribution  as  nearly 
conforined  to  the  general  rules  of  inherit- 
ance as  possible."  Smith's  Appeal,  23 
Pa.  St.  9.  Upon  the  principles  stated  and 
th^  authorities  cited  in  Baker  v.  McLeod's 
Estate,  ante,  657,  (decided  herewith,)  we 
must  hold  that  Daniel  G.'s  right  in  equity  to 
bis  share  of  the  estate  vested  in  him  imme- 
diately upon  the  death  of  his  father,  sub- 
ject only  to  be  divested  by  his  failure  to 
perform  the  conditions  subsequent  named 
in  the  codicil.  In  other  words,  the  gift 
over  to  Daniel  G.'s  children  was  depend- 
ent wholly  upon  his  failure  to  perform 
such  conditions  subsequent.  As  indicat- 
ed, Daniel  G.  had  five  years  after  the  death 
of  his  father  to  perform  the  first  of  such 
conditions,  and  the  further  period  of  five 
years  to  perform  the  second  of  said  condi- 
tions. As  a  matter  ot  fact  he  died  within 
11  months  after  the  death  of  his  father, 
and  hence  by  such  death  the  performance 
of  either  of  such  conditions  became  wholly 
Impossible.  The  question  recurs  whether 
such  right  in  equity  to  his  share  of  the  es- 
tate thus  vested  in  bim  became  divested, 
and  passed  over  to  his  children,  by  virtue 
of  his  death  before  the  expiration  of  the 
time  for  the  performance  of  either  of  such  . 
conditions  subsequent.  The  rule  of  law  is 
well  settled,  and  in  fact  elementary,  that, 
**  if  a  condition  subsequent  be  possible  at 
the  time  of  making  it,  and  becomes  after- 
wards impossible  to  be  compiled  with, 
either  by  the  act  of  God,  or  of  the  law,  or 
ot  the  grantor;  or  if  it  be  impossible  at 
the  time  of  making  It,  or  against  law,— 
the  estate  of  the  grantee,  being  once  vest- 
ed, is  not  thereby  divested,  but  becomes 
absolute."  4  Kent.  Comm.  *180:  Coke, 
Litt.  206a;  2  Bl.  Comm.  M66;    2    Jarm. 


Digitized  by^OOQlC 


664 


KOBTHWESTEBK  BEPOBTEB.  Vol.  iS. 


(Wis. 


WUIb,  621;  DavlB  v.  Gray,  16  Wall.  280: 
Hulln'a  Appeal,  20  Pa.  St.  248;  Merrill  v. 
Emerv,  10  Pick.  507;  Parker  v.  Parker,  123 
Mass.  684;  Murse  ▼.  Harden,  (lie.)  19  Atl. 
Rep.  448;  Merriam  v.  Wolcott,  61  Hovp. 
Pr.  377;  Jouea  v.  Bramblet,  1  Scam.  276; 
lordan  v.  Dunn,  18  Ont.  267.  The  caae  at 
bar  It)  clearly  within  the  rale  stated.  The 
result  Is  that,  the  right  to  the  estate  in 
question  huring  become  vested  In  Daniel 
O.,  the  same  was  not  divested  by  reason 
of  his  death  prior  to  the  expiration  of  the 
time  In  which  he  was  required  to  reform, 
bat  upon  his  death  descended  to  his  chil- 
dren and  widow,  as  prescribed  by  the  stat- 
utes in  case  of  in  testate  estates.  The  costs 
and  disbarsements  of  both  parties  in  this 
court  and  the  circuit  court  are  payable 
out  Of  the  estate.  The  county  court  will 
make  such  allowance  for  counsel  fees  to 
both  parties  as,  in  the  exercise  of  a  sound 
discretion,  may  be  Just.  The  judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
is  remanded  for  fnrtber  proceedings  in  ac- 
cordance with  this  opinion. 


Tbapp  y.  Dbubckbr  et  a/. 
{Huprtm»  Court  vt  TTteoonvin.    May  S,  1881.) 
Opixion  ByisBNoa. 
Plalntlfl,  a  pattern-maker,  sued  to  reoover 
(or  services  in  makins  a  maohine  for  burning 
orttde  oil,   alleging  toat    he  spent  about  1,700 
hours  In  getting  up,  designing,  and  drawing  the 
device,  and  making  the  different  changes  to  per- 
fect It  as  a  complete  burner.     'B^IA,  that  it  was 
not  a  subject  Inrolvlng  professional  skill,  so  as 
to  reader  the  opinions  oi  experts  admissible  as 
to  whether  1,7W  honrs  could  tie  profitably  spent 
in  tliat  manner. 

Appeal  from  drcait  conrt,  Mllwaulcee 
county. 

Tomer  (ft  Timlin  and  Joshua  Stark,  for 
appellants.  John  W.  Wegner,  fur  respond- 
ent. 

Cole,  C.  J.  The  complaint  alleges  that 
the  plaintiff  is  a  pattern-maker  and  in- 
ventor by  occupation  ;  that  the  defendants 
were  engatzed  In  the  manafactnre  and  sale 
of  lime;  that  they  brought  to  him,  about 
the  let  of  August,  1887,  a  device  patented 
and  manufactured  by  an  Ohio  company 
for  the  purpose  of  burning  crude  oil  as 
tnel  in  burning  lime,  and  employed  him 
to  construct  for  them  au  apparatus  or 
burner  for  burning  lime  with  heat  gener- 
ated by  crude  oil,  and  to  improve  and 
make  the  burner  in  such  a  manner  that  it 
would  not  interfere  with  or  bean  infringe- 
ment on  the  patented  rights  of  the  Ohio 
company;  that  the  plaintiff,  pursuant  to 
this  employment,  studied  out  and  planned 
a  burner,  complete  in  every  particular, 
and  made  all  drawings  and  patterns  and 
other  things  to  complete  the  same,  spend- 
ing in  the  planning,  construction,  and 
completion  of  the  burner  atK>ut  16 
montfad ;  and  that  the  defendants  agreed 
to  pay  him  what  bis  services  were  reason- 
ably worth :  and  it  is  alleged  that  they 
were  reasonably  worth  f6,000.  The  an- 
swer, In  effect,  admits  that  the  defendants 
are  engaged  in  the  business  of  burning 
lime;  and  stated  that  In  this  business 
they  have  tried  many  devices,  patented 
and  otherwise,  for  burning  crude  oil  as 


faelinbaminc  lime;  that  they  bad  had 
work  done  by  the  Western  Malleable  & 
Orey  Iron  Company,  in  whosoemployment 
the  plHintiff  was  engaged  as  a  pattern* 
maker,  and  tbat  they  had  paid  that  rora- 
pany  for  all  the  services  which  tne  plain- 
tiff ever  did  for  them.  It  clearly  appears 
from  the  evidence  that  the  plalntiB  did 
render  services  tor  the  defendants  outside 
of  hisregularemploymentfor  the  malleable 
iron  company,  for  whicb  he  is  entitled  to 
compensation.  Manufacturing  Co.  v.  Bart- 
lett,  68  Wis.  78,  81  N.  W.  Rep.  747.  But 
the  value  of  these  services  is  the  matter 
in  dispute.  On  the  trial  the  plaintiff  tes- 
tified that  be  worked  altogether  in  per- 
fecting the  burner  1,700  hours,  extending 
through  a  period  ,of  16  months,  and  that 
a  dollar  an  hour  was  a  reasonable  charg;e 
for  such  services.  On  the  question  as  to 
the  value  of  the  services  in  preparing  the 
models,  patterns,  and  drawings  which  the 
plaintiff  made,  several  macnlnists  and 
pattern-makers  were  sworn  as  witnesses, 
who  testified  as  to  the  value  of  making 
sucb  things,  and  charging  by  the  boor 
spent  in  doing  the  work.  They  generally 
said  that  it  was  customary  to  charge  for 
work  of  tbat  kind  from  60  cents  to  $1  an 
hour.  On  being  asked  as  to  the  entire 
value  of  the  plaintiff's  services  upon  the 
basis  that  the  plaintiff  was  engaged  1,700 
hours  In  perfecting  the  burner,  these  wit- 
nesse^i  stated,  under  objection,  their  opin- 
ion, in  answer  to  a  question  whether  a  man 
could  work  getting  up  drawings  or  the 
principal  ideas,  and  In  making  the  improve- 
ments and  changes  from  time  to  time 
and  profitably  spend  from  1,650  tu  1,700 
hours  on  tbat  kind  of  work  as  It  wascum- 
pleted ;  or  whether  a  man  could,  in  get- 
ting up  and  designing  or  drawing  on  the 
different  changes  to  get  it  to  a  perfect 
burner,  spend  1,700  hours  getting  the  de- 
sign and  burnercompletedsothatit  would 
work,  (for  l>oth  forms  of  questions  were 
put.)  It  is  insisted  that  the  Trial  conrt 
erred  in  admitting  this  kind  of  testimony, 
for  the  reason  that  the  elements  which  en- 
tered into  the  question  are  such  tbat  no 
machinist  or  pattern-maker  could  give 
any  opinion  which  would  be  of  any  value 
to  guide  the  Judgment  of  the  Jury.  It 
seems  to  us  the  objection  is  well  taken, 
and  is  Insuperable.  It  is  obvious  that  no 
person,  whether  expert  or  non-expert, 
can  possibly  tell  or  form  any  reliable  opin- 
ion as  to  how  many  hours  of  thought  and 
study,  of  trial  and  experiment,  it  might 
be  necessary  to  devote  to  the  discovery 
and  perfection  of  a  useful  invention.  An 
Inventive  mind  might  by  the  study  uf  a 
few  weeks  make  an  Invention  which  wunld 
elude  the  industry  and  penetration  ot 
others  for  years,  and  perhaps  for  life, 
when  engageid  on  the  same  subject.  What 
man,  however  intelligent,  could  tell  in  ad- 
vance or  give  an  opinion  as  to  the  time  it 
would  be  necessary  to  spend  in  perfecting 
the  method  of  transmitting  messages  by 
means  ot  the  telegraph  or  telephone?  A. 
happy  thought  or  inspiration  ot  genius 
might  enable  oneman  to  reach  the  desired 
result,  when  others,  devoting  the  closeat 
study  and  acuteness  of  intellect  to  the 
same  investigation  for  years,  would  be 
baffled  in  their  attempts  to  discover  it. 
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Therefore,  It  seems  to  ns,  the  question 
whether  or  no  a  man  can  spend  1,700 
hours  In  making  the  device  shown  the 
witness  does  uut  In  voire  professional  skill 
or  peculiar  knowledge  so  as  to  render  the 
opinions  of  experts  admissible  on  the 
qneetion  as  to  the  value  of  the  services. 
Of  coarse,  in  a  certain  class  of  cases  and 
upon  some  sabjects  expert  testimony  Is 
admissible.  But  It  seems  to  us  plain  that 
these  opinions  were  based  npon  the  state- 
ments of  the  plaintiff  that  he  had  spent 
1,700  boars  in  perfecting  the  burner.  The 
witness  was  shown  a  machine  or  device, 
and  was.  In  effect,  asked  if  a  man  could 
spend  in  getting  up,  designing,  drawing, 
and  in  the  different  changes  In  making  It 
1.700  hours.  We  do  not  think  this  was  a 
sob]ect  on  which  it  was  competent  for  a 
wltaess  to  give  an  opinion  as  to  whether 
1,700  hours  could  be  well  and  profitably 
spent  la  doing  the  work.  That  was 
rather  a  qnestion  for  the  Jury  to  deter- 
mine upon  all  the  facts  and  evidence  given 
upon  the  trial ;  for,  as  observed  by  appel- 
lant's  counsel,  any  person  may  spend  any 
length  of  time  earnestly  and  honestly  en- 
gaged in  the  invention  of  and  experiment- 
ing with  a  device  of  some  kind,  and,  no 
matter  what  witness  might  be  called,  he 
would  answer,  as  In  this  case,  that  a  man 
might  spend  that  time.  The  evidence,  w« 
think,  was  calculated  to  prejudice  the  de- 
fendant's, and  its  admission  was  error. 
The  Judgment  of  the  clrcalt  court  is  there- 
fore reversed,  and  a  new  trial  ordered. 


WiLUAUa  v.  MlI.WACKKE  INDUSTRIAL  EX- 
POSITION Abs'n  et  aJ. 
(Supreme  Court  of  Wisconsin.  May  5, 1891.) 
DasD  —  AoK:<oin.si>omsT  —  Fxiluss  to  Arnz 
Seal— CuRATivs  Acts. 
LawB  Wis.  1883,  a  348,  provides  that  every 
iDstrnment  in  writing  heretofore  made  purport- 
ing to  convey  real  estate,  duly  signed,  witnessed, 
ana  acknowledged,  but  which,  shall  not  have 
been  sealed,  shall  be  entitled  of  record  as  If  such 
seal  shall  have  been  affixed.  In  October,  1885, 
one  K.  made  and  recorded  a  plat  of  land  in  the 
territory  of  Michigan,  now  in  the  state  of  Wis- 
consin, laying  the  same  ont  in  blooks,  streets, 
Mnd  alleys,  as  and  for  the  town  of  Jlilwaukee. 
On  the  plat  certain  blocks  were  designated  and 
dedicated  for  certain  public  uses.  The  plat  was 
executed  under  the  Territorial  Laws  of  Michigan 
of  1827,  p.  378,  providing  that  acknowledgments 
should  be  under  the  hand  and  seal  of  the  acknowl- 
edging officers,  and,  when  recorded,  operated  as 
a  conveyance;  but  the  plat  omitted  to  have  the 
statutoi7  seal  of  the  acknowledging  justice. 
Hdd,  that  the  omission  of  the  seal  in  the  execu- 
tion of  the  plat  was  cured  by  the  Laws  of  1883. 

Appeal  from  circuit  court,  Milwaukee 
county. 

R.  N.  Austin  and  Winkler,  Flanders, 
Smith,  Bottnm  A  Vilas,  for  appellants. 
PinneyA  Sunbnm,  (Henderson  A  WiUtams, 
of  counsel,)  for  respondent. 

CoLB,  C.  J.  This  is  an  action  of  eject- 
ment, brought  by  the  plaintiff  to  recover 
46-96.  undivided,  of  the  east  one-half  of  the 
block  on  whiiih  the  Exposition  building  is 
located  in  the  city  uf  Milwaukee.  It  ap- 
pears that  on  October  8, 1835,  Byron  Kll- 
bourn,  who  was  then  the  t>ole  owner  of 
the  premises,  made  and  recorded  a  plat  of 
this  and  of  other  tracts  of  land  belonging 


to  him,  laying  the  same  oat  in  blocks 
and  lots,  with  streets  and  alleys,  as  and 
for  the  town  of  Milwaukee,  on  the  west 
side  of  Milwaukee  river.  On  the  pint 
were  blocks  marked  "  Public : "  and  in  the 
certificate  signed  by  Mr.  Kilboum,  on 
the  plat,  it  is  stated  that"  the  four  vacant 
spaces  marked  '  Public '  are  ol  the  dimen- 
sions represented  by  the  lines  on  the  plat, 
and  are  to  be-  left  vacant  as  public 
grounds,  no  building  ever  to  be  erected  on 
them  by  any  body  corporate  or  politic, 
except,  in  case  of  the  town  being  incor- ' 
porated,  the  town  authorities  may  erect 
a  market-house  on  eir.her  of  these  spaces 
lying  in  front  of  blocks  Nus.  36,  52,  or  70, 
bat  no  building  shall  be  erected  on  the 
space  in  front  of  block  No.  24. "  The  land 
in  question  lying  in  front  of  block  52  was 
not  marked  "  Public  "  on  the  plat  ottered 
In  evidence,  but  the  certificate  clearly 
identifies  it  as  Intended  to  be  public 
grounds  tor  a  park  or  commons  or  public 
square.  At  the  time  the  plat  was  made 
Milwaukee  was  not  Incorporated,  either 
as  a  village  or  city.  The  plat  was  execut- 
ed under  a  statute  of  Michigan  territory, 
which  territory  embraced  what  is  now 
the  state  of  Wisconsin,  and  which  statute, 
in  effect,  provided  that  town  plats  to  be 
recorded  should  particularly  set  forth  and 
describe  all  public  grounds  within  such 
town  by  its  boundaries,  courses,  and  ex- 
tent, and  whether  it  be  Intended  for 
streets,  alleys,  commons,  or  for  public 
uses,  and  all  the  lots  intended  for  sale  by 
progressive  numbers,  and  their  precise 
length  and  width :  and  the  plat  was  re- 
quired to  be  acknowledged  beforea  Justice 
of  the  peace,  a  Justice  of  the  county  court 
of  the  proper  coaaty  where  the  town  lay, 
or  before  a  Judge  of  the  supreme  court, 
and  certified  hnder  the  hand  and  seal  of 
the  Judgeor  Justice  taking  such  acknowl- 
edgment, and  recorded.  And  It  was  enact- 
ed that  such  plats  should  be  deemed  a 
su69cient  conveyance  to  vest  the  fee  ol  the 
said  parcels  of  land  as  therein>expres8ed, 
named,  9r  Intended  to  be  for  public  uses 
In  the  county  In  which  such  town  lay,  In 
trust  to  and  for  the  uses  and  purposes 
therein  named,  expressed,  or  Intended, 
and  for  no  other  use  or  purpose  what- 
ever Revised  Laws  ot  Michigan,  1827,  p. 
278,  §  2,  of  an  act  to  provide  for  the  re- 
cording of  town  plats,  approved  April 
12, 1827.  When  a  plat  was  executed  and 
acknowledged  in  the  manner  and  accord- 
ing to  the  formalities  prescribed  In  this 
statute.  It  was  declared  that  it  operated 
as  a  statutory  conveyance  of  the  title  of 
all  grounds  intended  for  public  purposes. 
After  the  plat  was  recorded,  and  In  De- 
cember, 1836,  Mr.  Kllbourn  and  wife  con- 
veyed to  the  father  of  the  plaintiff  the  in- 
terest in  the  premises  which  is  claimed  in 
this  action,  such  Interest  having  become 
vested  in  plaintiff,  by  deeds  which  were 
offered  in  evideuce.  The  learned  trial 
Judge  found  as  facts,  among  other  things, 
that  in  1867  a  large  building  was  erected 
by  certain  residentii  of  Milwaukee,  cover- 
ing nearly  the  south  half  of  the  square, 
which  building,  two  years  thereafter,  be- 
gan tu  be  used  as  a  public  market-house, 
in  which  stalls  or  apartments  were  let  or 
rented  to  gardeuers  and  dealers  in  meats 
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and  Krocerietp,  and  that  tfae  balldlng  con- 
tinued  to  be  bo  used  as  a  public  market 
until  the  year  1880  or  1S81,  when  the  build- 
ing was  torn  down,  and  was  replaced  by 
the  ExpoBltlon  building,  owned  by  the 
Mllwankeu  Industrial  Exposition  Associa- 
tion, a  defendant  hemln.  The  circuit 
Judge  further  found  In  effect  that  in  1875  a 
corporation  was  formed,  called  the  "West 
Side  Market  Association."  and  that  In 
August,  1876,  the  city  of  Milwaukee  leased 
to  said  corporation  all  the  public  square 
In  controversy.  Including  the  building,  for 
five  years,  at  a  nominal  rent;  further, 
that  in  January,  1880,  certain  named  busi- 
ness men,  residents  of  Milwaukee,  formed  a 
private  corporation,  with  a  capital  stock 
of  9150,000,  called  the  "Milwaukee  Indus- 
trial Exposition  Association,"  for  the 
purpose  of  constructing  and  maintaining 
an  exposition  for  industrial  and  other  ob- 
jects iu  Milwaukee.  It  likewise  appears 
from  the  finding  that  the  city  leased  to 
this  association  the  public  square  or 
ground  west  of  block  52,  to  be  used  only 
for  an  industrial  exposition,  and  for  such 
other  purposes  of  a  public  nature  as  the 
directors  of  the  association  might  see  fit, 
for  a  nominal  rent,  for  the  term  of  60  years 
from  the  date  of  the  lease.  With  this 
statement,  our  remarks  upon  the  case 
will  be  understood.  Some  of  these  find- 
ings were  excepted  to  by  the  defendants, 
but  from  the  meager  evidence  set  forth  in 
the  bill  of  exceptions  we  assume  they  were 
supported  by  the  testimony.  There  is 
really  no  disagreement  as  to  the  essential 
facts  of  the  case.  The  controversy  is  as  to 
the  law  applicable  to  them. 

The  first  question  which  we  shall  notice 
1b  bb  to  the  effect  of  the  plat  which  was 
recorded.  It  Is  insisted  by  tb^  learned 
counsel  for  the  plaintiff  that  the  plat  is 
void  as  a  statutory  conveyance,  because 
the  justice  before  whom  the  acknowledg- 
ment was  taxen  did  not  afllx  his  seal  to 
the  certificate  of  acknowledgment.  ItwlU 
be  seen  that  the  provision,  as  quoted 
above,  requires  that  Ihe  oflScer  shall  certi- 
fy to  the  acknowledgment  under  his  band 
and  seal,  and  it  is  said  that  this  was  not 
done  in  this  case.  To  this  objection  it  is 
answered  that,  as  the  plat  was  made  and 
recorded  nearly  65  years  ago,  having 
served  every  purpose  of  a  recorded  plat,  it 
must  he  conclusively  presumed  that  It  was 
executed  in  accordance  with  the  existing 
law.  and  that  the  register  by  mistake 
omitted  tu  copy  the  seal  on  the  record,  or 
did  not  know  how  to  copy  an  impression 
in  wax.  The  presumption  owala  rite  et 
aniennlter  esse  acta  will  surely  arise  from 
lapse  of  time;  but  will  a  grant  be  pro- 
sumed  from  such  testimony  as  above 
given?  To  operate  as  a  conveyance  of 
the  fee  the  plat  must  be  executed  in  the 
way  and  according  to  the  formalities  pre- 
scribed by  the  statute.  This  rule  of  law 
was  laid  down  In  Oardloer  V.  Tlsdale,  2  Wis. 
IfiS;  Emmons  v. City  of  Milwaukee, 82  Wis. 
484, — and  the  principle  is  well  settled  upon 
the  anthoritles.  The  effect  of  the  Michi- 
gan statute  obviously  is  to  make  a  plat, 
when  properly  executed  and  acknowl- 
edged, operate  as  a  statutory  conveyance 
of  the  title  of  the  streets  and  public 
grounds  designated  as  such  therein  to  the 


corporate  authorities.  In  trust  for  the  uses 
specified,  and  for  the  benefit  of  the  adjoin- 
ing owners  and  the  public  generally.  Kim- 
ball v.  City  of  Kenosha,  4  Wis.  321.  We 
do  not  well  perselve  bow  it  can  be  said 
that  the  seal  of  the  Justice  to  the  acknowl- 
edgment was  unnecessary,  in  view  of  the 
provision,  nor  how  it  could  be  dispensed 
with,  and  it  would  be  a  violent  presnmp- 
tion,  upon  the  evidence,  to  assame  that  it 
was  affixed  by  the  justice  when  he  took 
the  acknowledgment.  The  question  was 
clearly  involved  in  Baker  v.  Johnston,  21 
Mich.  310,  but  does  not  appear  to  liave  re- 
ceived much  consideration  from  Campbell, 
C.  J.,  who  gave  the  opinion  in  the  case. 
See,  also,  Qrand  Rapids  v.  Hastings,  ^ 
Mich.  122;  Match  Co.  v.  Village  of  Onton- 
agon ,  72  Mich .  268.  40  N.  W .  Rep .  448.  But, 
assuming  that  the  plat  was  InsntBcient  to 
pass  the  title  on  account  of  the  omission 
of  the  justice  to  affix  his  seal  to  the  ac- 
knowledgment, the  question  arises  wheth- 
er the  defect  has  not  been  cured  by  stat- 
ute. The  counsel  for  the  defendants  insist 
that  it  has  been,  and  tbey  rely  upon  chap- 
ter 848,  Laws  188S,  (section  2206a,  Sanb.  & 
B.  Ann.  St.,)  to  sustain  their  position. 
That  law  reads  as  follows:  "Every  In- 
strument in  writing  heretofore  made,  pur- 
porting to  convey  real  estate,  and  whieh 
shall  have  been  duly  signed,  witnessed,  and 
acknowledged,  or  proved  according  to  tlie 
laws  of  this  state  in  force  at  the  time  of 
the  making  of  such  instrument,  bat  wiiieh 
shall  not  have  been  sealed,  is  hereby  de- 
clared to  be  an  1  to  have  been  a  full  and 
perfect  conveyance  of  the  real  estate  there- 
in' described  and  as  therein  purported  tu 
be  conveyed,  tbe  same  as  if  said  Instru- 
ment had  been  sealed  at  the  time  of  its 
execution;  and  every  such  lnstram«nc 
shall  be  entitled  to  be  recorded,  and  shall, 
together  witir  any  record  thereof  hereto- 
fore made,  be  receivable  in  evidence  with 
tbe  same  force  and  effect  as  If  It  had  been 
sealed  at  the  time  of  its  execution :  provid- 
ed, however,  that  this  act  shall  not  apply 
to  deeds  to  which  official  seals  or  seals  of 
corporations  should  have  been  affixed,  nor 
to  tax-deeds. "  It  seems  to  as  that  this  stat- 
ute applies  to  tills  case,  and  makes  the 
plat  operative  as  a  conveyance,  in  tbe  ab- 
sence of  the  seal  of  the  justice.  The  con- 
tention of  the  plaintiff  is  that  the  seal  of 
tbe  Justice  to  tbe  acknowledgment  was  es- 
sential to  make  the  plat  good  as  a  statu- 
tory conveyance.  The  plat  was  certailnly 
an  instrument  in  writing  purporting  to 
convey  real  estate.  It  was  duly  signed, 
witnessed,  and  acknowledged  before  a 
justice  of  the  peace,  who  failed  to  affix  bis 
seal.  This  provision  declares,  in  effect, 
that,  notwithatandlug  this  defect,  the  in- 
strument shall  be  a  full  and  perfect  con- 
veyance of  the  real  estate  purporting  to 
be  conveyed,  tbe  same  as  if  tbe  Instrument 
had  been  duly  sealed  at  the  time  of  its  exe- 
cution. It  is  said  b.v  the  learned  counsel 
tor  the  plaintiff  that  this  provision  only 
extends  to  instruments  not  having  tbe 
seal  of  tbe  grantor,  where  they  would 
operate  in  equity  as  contracts  to  convey. 
But  the  language  of  the  provlHlon  is  gen- 
eral, admits  of  no  such  qualification,  and 
applies  to  any  instrument  intended  to 
operate  as  a  conveyance  of  real  estate. 
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and  which  la  detective  tor  want  of  a  seAl. 
The  absence  ol  a  seal  does  not  aBect  Its 
validity  or  its  legal  effect  or  of  any  record 
of  It.  Under  this  statute  the  record  la  ad- 
missible In  evidence,  and  the  Instrument 
Itself  Is  made  effective  for  the  parposes  for 
which  It  was  intended.  This  Is  the  plain 
meaning  of  the  language,  and  is  the  intent 
of  this  law.  Sacb  curative  statutes,  re- 
lating to  various  matters,  have  been  fre- 
quently enacted,  and  their  validity  has 
been  sustained.  The  principle  upon  which 
such  legislation  is  held  valid  is  that,  "  if 
the  thing  wanting,  or  which  failed  to  be 
done,  and  which  constitutes  the  defect  In 
the  proceedings,  Is  something  which  the 
legislature  might  have  dispensed  with  the 
necessity  of  by  prior  statute,  then  a  subse- 
quent statute  dispensing  with  It  retro- 
spectively must  be  sustained."  Blount  V. 
City  of  Janes  ville,  81  Wis.  650;  Cooley. 
Const.  Llm.  p.  4oS.  "The  true  limit  of 
such  curative  power  of  the  legislature,  as 
Katbered  from  all  the  authorities  and 
sanctioned  by  principle.  Is,  or  ought  to  be, 
to  reach  things  voidable  only  and  not 
void;  defects  of  execution  only,  not  of  au- 
thority or  Jurisdiction. "  Ryan,  C.  J.,  in 
Kimball'  v.  Town  ofRosendale,  42  Wis. 
412.  It  is  evident  that  the  act  o(  1883  is 
within  the  limit  of  legislative  power  as 
defined  by  the  above  authorities.  The  leg- 
islature could  certainly  have  dispensed 
with  the  seal  of  the  Justice  to  the  acknowl- 
edgment in  the  first  instance,  and  have 
rendered  it  unnecessary.  Therefore  the 
l^slature  could  cure  the  delect,  as  we 
think  It  has  done  by  the  above  provis- 
ion. Wataon  v.  Mercer,  8  Pet.  88.  These 
views areofcoursedeclstveofthiscase;  for. 
If  the  plat  Is  good  as  a  statutory  convey- 
ance, the  plaintiff  has  no  standing  in 
court,  but  we  feel  called  upon  to  add  that 
we  entertain  very  grave  doubts  whether 
this  action  of  ejectment  will  lie  upon  the  un- 
disputed factsappearlnglntherecord.  The 
plaintiff  seeks  to  recover  possession  of  an 
undivided  Interest  in  a  public  square  be- 
cause the  city  has  perverted  the  trust,  or 
misappropriated  the  ground  by  leasing  It 
to  the  exposition  association  for  an  indus- 
trial exposition,  and  for  purposes  of  a 
public  nature.  Conceding  that  the  nature 
and  use  of  an  Industrial  exposition  build- 
ing does  not  fulfill  the  purposes  of  a  mar- 
ket-house, which  Mr.  Kilboum  permitted 
to  be  erected  upon  it  by  the  tnwn  authori- 
ties, and  that  It  was  a  perversion  of  the 
trust,  yet,  does  it  follow  from  this  that 
the  plaintiff  has  the  right  of  re-entry  for 
condition  broken?  The  lease  given  by 
the  city  to  the  exposition  building  was 
expressly  authorized  by  statute.  Chapter 
461,  Laws  1885,  provides  that  "the  city  of 
Milwaukee  is  hereby  authorized  to  lease 
the  piece  of  ground  lying  between  State 
street  un  the  north,  Cedar  street.on  the 
south.  Fifth  street  on  the  east,  and  Sixth 
street  on  the  west  side  thereof,  commonly 
known  as  '  block  nnmber  one  hundred  and 
sixty-five,  In  the  Second  ward  of  the  city 
of  Milwaukee,'  [which,  as  we  understand 
the  evidence,  Includasi  the  square  in  qae»- 
tion,]  to  any  association  for  the  purpose 
of  mulntainlng  a  building  thereon,  to  be 
nsed  for  annual  industrial  expositions, 
and  for  a  public  museum ;  and  any  such 


lease  or  leases  heretofore  made  for  any  of 
such  purposes  are  hereby  ratified  and  con- 
firmed." This  is  a  direct  grant  of  power 
by  the  legislature  to  the  city  not  only  to 
make  the  lease,  but  it  also  sanctions  and 
ratifies  any  lease  that  has  been  made. 
Now,  It  seems  to  us  that  one  of  two  things 
Is  true.-^lther  that  the  pint,  aided  by  the 
curative  statute,  conveyed  the  fee  of  the 
ground  in  trust  for  the  purposes  ex- 
pressed, or  it  amounted  to  a  valid  dedica- 
tion/a pa/s  of  thesqnare  for  public  pur- 
poses. Assuming,  for  the  sake  of  the  ar- 
gument, a  position  which  Is  contrary  to 
our  view  of  the  law, — that  there  was  a 
mere  common-law  dedication  of  the 
square,  which  did  not  divest  the  original 
owner  of  the  fee,  but  secured  to  the  public 
the  right  to  use  the  square  for  public  uses, 
— then,  by  what  right  can  the  plaintiff 
maintain  this  action  for  the  recovery  of 
the  possession?  He  has  parted  with  all 
Interest  in  the  property  which  was  deeded 
to  his  father  by  Mr.  Klibouru.  On  what 
ground  can  he  interfere  to  guard  and  pro- 
tect the  rights  of  the  public  in  the  square? 
A  person  cannot  maintain  nn  action  to 
abate  a  public  nuisance  except  where  he 
has  sustained  some  special  or  peculiar 
damage  different  from  the  public  at  large. 
This  is  elementary  law.  It  Is  true,  the 
owner  of  the  soil  may  maintain  ejectment 
against  one  who  enters  upon  and  perma- 
nently Incumbers  a  highway  to  the  exclu- 
sion of  himself  and  of  the  public ;  but  this 
goes  upon  the  principle  that  the  fee  re- 
mains in  such  owner,  who  may  lawfully 
make  any  use  of  the  highway  which  Is 
consistent  with  the  public  easement.  The 
public  have  only  the  right  of  paxsa^e  over 
the  highway,  and  the  owner  may  make 
any  use  of  the  highway  which  will  not  in- 
teriere  with  the  right  of  passage.  Gard- 
iner V.  Tisdale, supra,  was  ejectment  to  re- 
cover a  public  landing.  See,  also,  Barclay 
V.  Howell's  Lessee,  6  Pet.  498;  City  of 
Cincinnati  v.  Lessee  of  White,  Id.  431; 
Huff  V.  Railroad  Co.,  11  Minn.  180,  (Gil. 
114.)  But  here  the  plalntltt  seeks  to  recov- 
er possession  ol  a  public  square  which  the 
city  has  a  right  to  use  consistently  with 
the  object  for  which  it  was  dedicated. 
*The  city  may  build  a  market-house  on  It 
if  the  exposition  building  is  not  one.  Now, 
If  the  plaintiff  should  recover  possession  of 
the  square,  what  use  could  he  make  of  It 
which  would  not  be  hostile  to  the  public 
right  therein?  The  public  rigbt  and  the 
private  right  which  the  plain  tiff  would  en- 
force seem  Incompatible.  But  he  says,  in 
effect,  that  the  trust  has  been  perverted, 
and  that  the  square  has  been  devoted  to 
objects  not  Justified  or  designed  by  the 
owner  who  made  the  dedication.  It  is 
possible  that  an  adjoining  lot-owner 
might  enforce  the  trust,  and  compel  the 
city  to  cease  misappropriating  the  square. 
Upon  that  point  we  express  no  opinion. 
We  would  suppose  that  the  attorney  gen- 
oral,  on  behalf  of  the  state,  might  do  so, 
were  it  not  for  thestatnte  to  which  we 
have  referred,  which  exprsMly  sanctions 
the  use  which  the  city  has  made  of  the 
square.  But,  In  any  view,  if  we  are  wrong 
as  to  the  effect  of  the  plat  operating  as  a 
conveyance  of  the  title  of  the  square,  we 
still   cannot  perceive   how   the  plaintUf 


Digitized  by^OOQlC 


NOBTHWBSTEBN  BEPOBTEB,VoL.48. 


(Wis. 


would  obtain  anyfmlt  or  benefit  from 
this  action  of  ejectment.  A  writ  of  pofl- 
seBBlon  would  be  nnavalling  or  fmltlees, 
as  It  Boema  to  ns,  under  the  circumstances. 
Would  a  conrt  order  tbe  sherilt  to  pnll 
down  46-96  undivided  part  of  the  exposi- 
tion building,  which  tbe  legislature  has 
authorized  to  be  built,  maintained,  and 
used  for  tbe  purpose  of  annual  industrial 
expositions,  and,  if  so,  upon  what  rnle  of 
law  or  principle  of  Justice  could  such  ac- 
tion be  vindicated?  But  we  dismiss  the 
subject  without  further  remark.  We  thinic 
the  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  be  remanded,  with 
directions  to  dismiss  the  complaint. 


Chenbt  et  al.  y.  Plumb  et  al. 
(SttpremiB  Count  ctf  Wiscorurln.    Hay  6, 1891.) 

WnXS — CONSTBDOTION — Rl8TDn.^BT  LXOXCT. 

An  illiterate  woman,  79  yean  old,  whoae 
next  of  kin  were  a  sister  and  beveral  nieces  and 
nephews,  and  who  owned  real  estate  of  the  value 
of  tl,OUO,  and  personalty  of  the  value  of  18,000, 
wrote  her  own  will,  providing:  "I  want  to  nave 
the  First  Baptist  Church  in  Berlin  have  $800." 
She  then  proceeds :    "  When  I  have  done  with  my 

Sroperty,  I  want  C.  and  his  wife  to  par  all  my 
ebts  and  collect  my  dues,  and  dispose  of  my 
things  as  they  think  best,  only  I  want  4arah  A. 
Williams  to  have  my  silver  spoons  that  are 
marked  '  S.  A.  W.,'  and  those  marked  *  8.  A.  S.' 
IwanttoglvetoH.B.,  daughter  of  H.  8.,  *  *  *. 
If  C.  H.  remains  with  us,  I  want  her  to  have  one 
of  my  feather- beds  and  bedding  to  go  witti  it; 
and  also  1100  to  be  given  to  my  sister  P.,  if  then 
living:  and  the  remainder  to  keep  and  dispose 
of  as  they  think  best "  JSeiUt,  that  testatrix  in- 
tended to  and  did  dispose  of  her  wliole  estate,  and 
gave  C.  and  wife  the  residue  and  remainder  of 
fier  estate  as  their  own  property. 

Appeal  from  circuit  court,  Oreen  Lake 
connty. 

C.  W.  Felker,  F.  C.  Stewart,  and  Potter 
A  Potter,  for  appellants.  Gary  &  Forward 
and  John  J.  Wood,  Jr.,  for  respondents. 

CoLB,  C.  J.  To  onr  minds  the  meaning 
of  the  will  In  qaestion  presents  no  diffl- 
calty,  and  we  think  tbe  learned  circuit 
coortgave  Ittbe  right  construction.  That 
court  held  that  the  testatrix  Intended  to 
dispose  of  and  did  dispose  of  her  whole  f«i 
tate,and  that  she  gave  tbe  plaintiffs  John 
R.  Cheney  and  wife  tbe  residue  and  re- 
mainder of  her  estate  as  their  own  prop- 
erty: Ingenious  and  specious  objections 
can,  of  course,  be  suggested  to  this  inter- 
pretation of  the  will,  but  they  appear  to 
us  more  plansible  than  sound.  It  seems 
the  estate  of  tbe  testatrix  amounted  to 
nine  or  ten  thousand  dollars,  consisting 
principally  of  securities  and  household  or 
personal  effects.  Tbe  real  estate  amount- 
ed to  about  91,000.  The  balance  was  per- 
sonal estate.  Tbe  will  was  written  by  tbe 
testatrix  herself,  an  illiterate  old  lady,  79 
years  of  age,  a  little  more  than  two 
months  b^ore  sbe  died.  She  left  no  hne- 
band  nor  Issue, and  her  next  of  kin  surviv- 
ing was  a  Bister,  living  in  Oswego  county, 
N.  T.,  and  several  nieces  and  nephews.  It 
surely  would  not  be  expected  that  a  will 
prepared  by  such  a  person  would  be  ex- 
pressed in  technical,  or  even  in  accurate, 
language,  and  this  will  is  not.  It  is  very 
informal,  and  is  not  expressed  according 


to  the  mles  observed  in  drawing  sucb  In- 
struments by  persons  familiar  In  prepar- 
ing such  writings.  Still  theie  is  no  diffl- 
cnlty  in  aniving  at  tbe  intention  of  the 
testatrix;  and  that  must  govern  in  -Its 
construction,  as  is  conceded  by  all  par- 
ties. In  tbe  first  place,  the  testatrix  nays: 
"I  want  to  have  the  First  Baptist  Church 
in  Berlin  have  two  hundred  dollars;"  and 
she  then  proceeds:  "When  I  have  done 
with  my  property,  I  want  John  R.Cheney 
and  his  wife  to  pay  all  my  debts  and  col- 
lect my  dues,  and  dispose  of  my  things  as 
they  think  best,  only  I  want  Sarah  A. 
Williams  to  have  my  silver  spoons  that 
are  marked  'S.  A.  W.,'  and  those  marked 
'S.  A.  S.'  I  want  to  give  to  Hattie  Ste- 
vens, daughter  of  Mrs.  Maria  Sterens, 
•  •  ".  If  Clara  Hlnderman  remains  with 
us,  I  want  her  to  have  one  of  my  feather- 
beds  and  bedding  to  go  with  it;  and  also 
one  hundred  dollars  to  be  given  to  my 
sister  Plumb,  if  then  living;  and  the  re- 
mainder to  keep  and  dispose  of  as  tbey 
think  best."  Now  it  is  said  that  there 
are  no  words  of  gift  in  the  will,  and  that 
tbe  language  used  merely  had  the  effect  of 
constituting  Cheney  and  wife  .executor 
and  executrix  of  the  will,  with  the  duty 
of  paying  the  debts  of  the  testatrix,  col- 
lecting the  money  due  the  estate,  and  of 
paying  the  specific  legacies,  holding  the  re- 
mainder of  the  estate  for  tbe  heirs  at  law. 
It  seems  to  us  that  such  a  construction  of 
the  will  is  utterly  Inadmissible,  and  should 
not  be  adopted.  Upon  the  face  of  the  will 
Itself,  the  idea  that  the  testatrix  only  In- 
tended to  dispose  of  f  300  of  her  estate  and 
two  sets  of  silver  spoons  and  a  feather-bed, 
leaving  the  great  bulk  of  her  estate  undis- 
posed of,  seems,  as  the  counsel  for  the 
plaintiff  says,  quite  absurd,  and,  though 
tbe  testatrix  expressed  her  intention  in  in- 
artlHcial  language,  still  it  is  clear  she  In- 
tended to  dispose  of  her  entire  estate.  It 
Is  evident  the  testatrix  had  her  whole  es- 
tate in  mind,  and  intended  to  provide 
what  she  wanted  done  with  her  "prop- 
erty "  when  she  should  be  done  with  It. 
So  she  makes  some  specific  provision  for 
the  disposition  of  a  small  part  of  ber 
household  effects  and  money.  After  tak- 
ing out  these  things,  and  paying  the  spe- 
cific legacies  mentioned,  Cheney  and  wife 
were  to  keep  and  dispose  of  the  remainder 
as  they  think  best;  that  is,  they  were  to 
keep  or  hold  and  dispose  of  tbe  remainder 
as  their  ovm  property.  It  Is  said  the 
words  "  tbe  remainder  to  keep  and  dispose 
of  as  tbey  think  best, "  are  not  apt  words 
to  give  an  absolute  estate  to  Cheney  and 
wife,  and  that  the  meaning  of  the  testatrix 
was  that  they  should  take  charge  of  the 
estate,  collect  the  securities,  and,  after  ful- 
filling the  specific  directions,  then  to  keep 
and  hold  the  remainder  for  the  benefit  of 
tbe  persons  who  would  take  under  tbe 
statute  In  cases  of  Intestate  estates.  As 
we  have  intimated,  we  do  not  think  this 
Is  the  true  meaning  of  the  will.  Accord- 
ing to  our  view,  the  testatrix  made  and 
intended  to  make  a  disposition  of  ber  &i- 
tire  estate.  She  Intended  to  give  such  es- 
tate, subject  to  tbe  payment  of  debts  and 
leeacles,  to  Cheney  and  wife  absolutely;' 
and  this  is  apparent  from  the  language 
used  at  the  very  commencement  of  the 
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will.  The  testatrix.  In  elteet,  says: 
"Wben  I  have  done  witb  my  property,  or 
wben  1  am  dead,  I  want  Cheney  and  wife 
to  have  It,  and  to  pay  my  debta  and  the 
legacieti  as  1  have  provided,  and  hold  and 
Mijoy  the  recddne  or  remainder,  abaolately, 
aa  their  own  property. "  Thla,  we  think, 
la  the  meaning  ol  the  will  and  the  Intent 
o(  the  testatrix,  aa  gathered  from  the 
whole  Instrument.  As  argued  by  the 
plalntitts'  counsel,  had  the  testatrix 
stopped  when  she  said  Cheney  and  wife 
were  to  keep  the  remainder,  there  could 
be  no  doubt  that  she  intended  they  abonld 
receive  and  hold  the  remainder  absolutely 
as  their  own ;  for  the  word  "  keep  "  is  often 
used  by  the  common  people  to  express  a 
gift.  "To  '  keep '  in  simply  to  have  by  one 
at  one's  pleasure.  The  durability  of  hav- 
ing is  the  leading  Idea  in  the  word." 
Crabb's  Synonyms,  words  "Hold"  and 
"Keep."  Nordo  we  think  the  words,  "and 
dispose  of  as  they  think  best, "  qualify  or 
cut  down  the  interest  in  the  estate  given. 
Of  course.  If  the  remainder  was  given 
them  absolutely,  that  would  carry  as  an 
Incident  the  Jaa  diaponeadi,  but  an  Illiter- 
ate person  might  employ  more  words  than 
were  necessary  to  express  her  intention. 
She  might  have  supposed,  even  If  the  gift 
of  the  remalndRrwere  absolute,  that  there 
should  be  added  a  clause  autborltlng 
Cheney  and  wife  to  dispose  of  it  at  pleas- 
ure. At  all  events,  we  do  not  tblnk  these 
words  should  qualify  and  restrict  what 
appears  to  have  been  Intended  as  an  ab- 
solute gift.  We  have  not  found  any  decid- 
ed cases  which  afford  much  light  as  to  the 
proper  construction  of  tills  will.  Indeed, 
In  respect  to  wills  drawn  by  Illiterate  or 
inexperienced  persons  for  themttelves  it  Is 
difficult  to  apply  any  general  rule ;  for,  as 
plaintiffs'  counsel  observe,  tbere  Is  nsnalb 
an  Individuality  In  the  language  and  ex- 
pressions of  such  wills  which  renders  geiH 
eral  rules  Inapplicable  to  them.  The  car- 
dinal rule  is  to  ascertain,  if  possible,  tbe 
real  Intention  ol  the  testator,  and  carry 
It  out,  if  consistent  with  law  and  good 
morals.  In  respect  to  this  will,  we  tblnk 
the  drcnlt  court  placed  upon  it  the  right 
construction,  and  the  Judgment  Is  there- 
fore affirmed. 


R00AB.V  V.  Moore  MANOTAcrtntiNa  ft 

FOONDKT  Co. 

(Supreme  Court  of  WUcontln.    May  6, 1891.) 

Habtbr  Mim  Bebtant — ^Torts  or  Bbbtant. 

The  complaint  alleged  that  the  foreman  of 

defendant  company,  who  had  employed  plaintlfi, 

discharged  him  for  hit  retasaltodocertsan  work, 

and,  when  plaintiff  did  not  leave  the  premises  as 

quickly  as  ne  desired,  he  assaulted  plalntlfl,  and 

beat  Um,  so  that  he  fell  and  broke  his  le«.    Held, 

that  it  waa  within  the  scope  of  the  rareman's 

authority  to  use  a  reasonable  degree  of  force  to 

remove  plaintUE,  and  the  complaint  states  a  cause 

of  action  against  defendant. 

Appeal  from  circuit  court,  Milwaukee 
county. 

Williams,  Friend  A  Bright,  for  appel- 
lant.   M.  N.  Lando,  for  respondent. 

CoLB,  C.  J.  The  question  presented  on 
this  appeal  Is,  does  the  complaint  state  a 
cause  of  action  against  the  defendant  cor- 
poration?   If  It  does,  tbe  order  of  thedr- 


cult  court,  under  tbe  establisbed  practice 
here,  must  be  affirmed.  Tbe  complaint,  in 
substance,  states  that  tbe  plaintiff  was 
working  for  tbe  defendant  company  at 
the  time  of  the  injury  complained  of,  pur^ 
suant  to  an  employment  made  with  one 
B^aman,  who  was  the  foreman  of  the  de- 
f^dant,  having  the  right  and  power  to 
engage  and  discharge  men  In  the  foundry 
department;  that  the  plaintiff  was  or- 
dered by  Beaman  to  do  certain  work, 
which  he  refused  to  do;  that  Beaman 
then  discharged  him,  and  directed  him 
to  leave  tbe  shop  at  once,  which  the  plain- 
tut  said  be  would  do  as  soon  as  be  could 
get  ready;  that  the  foreman,  to  hasten 
plalntlfl  out  of  tbe  shop,  "maliciously, 
wickedly,  and  forcibly  commenced  to  push 
and  kick  the  plaintiff,  "and  finally  assault- 
ed and  struck  him  numerous  blows  In  the 
face,  and  caused  the  plaintiff  to  fall,  and 
thereby  he  broke  bis  leg.  This  Is  the  sub- 
stance of  the  complaint,  and  it  Is  Insisted 
tUat  It  fails  to  state  a  cause  of  action 
against  the  defendant,  because  it  does  not 
show  nor  allege  that  the  foreman  had 
authority  to  eject  or  remove  a  discharged 
workman  forcibly  from  tbe  shop,  or  that 
he  acted  within  the  scope  of  his  employ- 
ment when  he  thus  assaulted  the  plaintiff. 
It  U  said  tbe  master  is  responsible  for  the 
acts  of  his  servant  only  where  such  acts 
are  committed  within  the  scope  of  the 
servant's  authority,  or  wbere  tbe  master 
sanctions  and  ratifies  the  servant's  act. 
If  the  foreman  was  authorised  by  tbe  com- 
pany to  discharge  workmen,  be  might 
lawfully  use  such  reasonable  force  as  was 
necessary  to  remove  tbe  discharged  men 
from  the  shop.  This  would  be  necessarily 
Implied  from  the  nature  of  the  authority 
given  to  him.  There  has  been  much  dis- 
cussion in  the  courts  as  to  how  far  the 
master  la  liable  for  the  torts  of  his  serv- 
ant, and  many  nice  distinctions  have  been 
made;  but  it  is  generally  agreed  that  for 
the  negligent  or  wrongful  acts  of  the  serv- 
ant in  the  line  of  his  duty,  for  which  the 
master  would  be  liable  U  the  act  were 
done  by  himself,  the  master  is  responsible. 
This  principle  is  illustrated  and  applied  In 
numerous  cases  found  In  the  books.  Now, 
suppose  the  corporation  bad  been  a  natu- 
ral person,  who  had  selected  a  foreman, 
and  given  him  authority  to  engage  and 
discharge  workmen,  would  not  the  princi- 
pal have  authority  to  forcibly  eject  a 
workman  from  the  shop  who  refused  to 
leave  when  ordered  to  do  so ;  and,  if  the 
principal  might  use  necessary  force  to 
eject  the  discharged  man,  could  not  the 
foreman  In  charge  of  the  shop  do  the  same 
thing,  and  would  it  not  be  In  the  scope  of 
his  employment  so  to  act?  It  seems  to 
us  the  question  must  be  answered  in  the 
affirmattv<>.  The  case  stated  in  the  com- 
plaint would  seem  to  stand  on  the  same 
principle, — that  a  person  shall  be  answer- 
able for  an  Injury  which  is  done  in  the  ex- 
ecution of  that  which  he  has  employed 
another  to  do.  In  other  words,  the 
wrongful  act  is  properly  charged  to  be 
the  act  of  him  who  has  authorized  it  to 
be  done.  Of  course,  we  must  assume  in 
this  case,  upon  tbe  complaint,  that  an  ex- 
cessive force  was  used,  which  theprincipal 
could  not  Justify  if  hehad  donetbeacttaim- 
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self.  But  that  Is  another  qaeetlon,  wblcb  la 
not  no w  before  ns.  We  bave  only  to  Inquire 
wbetber  the  facts  show  a  case  toi  tbe  ap- 
plication  of  the  doctrine  of  respondwt 
superior,  where  tbe  company  is  held  liable 
for  the  acta  of  its  foreman  in  using  exces- 
ulve  force  In  removing  a  man  from  itp 
shop,  who  refuaed  to  go,  or  did  not  lea  7a 
as  readily  as  the  foreman  though  t  he  should 
or  might  have  done.  And  it  seems  to  as 
that,  under  tbe  circumstances,  tbe  com- 
pany should  be  held  responsible  for  the  in- 
jury which'  the  foreman  did  while  in  the 
charge  of  the  shop  and  in  tbe  exercise  of 
the  authority  Implied  in  bis  employment. 
It  is  conceded  that,  wherever  the  master 
has  autboriaed  the  use  of  force  for  the  ac- 
complishment of  an  object,  or  where  be 
could  himself  have  lawfully  used  a  certain 
degree  of  force  for  tbe  accomplishing  of 
such  object,  so  that  the  authority  of  tbe 
servant  in  using  force  could  be  implied, 
the  master  is  liablelt  tlie  servant,  through 
excess  of  zeal,  mlsjudgment,  or  passion, 
use  an  excess  of  force,  and  does  an  Injury. 
We  are  clearly  of  the  opinion  that  the 
foreman  acted  within  the  scope  of  his  em- 
ployment in  removing  the  plaintiff  from 
the  shop,  and  that,  if  he  executed  the 
commands  of  his  master  with  brutality, 
and  not  with  due  care  and  consideration, 
the  master  is  responsible  for  his  act. 
Rounds  T.  Railroad  Co.,  64  N.  Y.  1*29;  Co- 
hen V.  Railroad  Co.,  69  N.  Y.  170.  In 
Rounds  V.  Railroad  Co.,  It  is  said  that  "it 
is,  in  general,  sufficient  to  make  the  mas- 
ter responsible  that  he  gave  to  the  servant 
an  authority,  or  made  it  his  duty  to  act 
in  respect  to  the  business  in  which  he  wan 
engaged  when  the  wrong  was  committed, 
and  that  tbe  act  complained  of  was  done 
in  the  course  of  his  employment.  The 
master,  In  that  case,  will  be  deemed  to 
have  consented  to  and  authorised  tbe  act  of 
the  servant,  and  he  will  not  be  excused 
from  liability,  although  the  servant 
abused  bis  authority,  or  was  reckless  in 
the  performance  of  hia  duty,  or  inflicted 
an  unnecessary  injury  in  executing  hia 
maeter's  orders. "  Page  134.  To  the  same 
effect  are  Peck  v.  Railroad  Co.,  70  N.  Y.  687 ; 
Hewett  V.  Swift,  S  Allen,  420;  Moore  v. 
Railroad  Corp.,  4  Gray,  466 ;  Levi  t.  Brooke, 
121  Mass.  501;  Seymour  t.  Greenwood,  6 
Hurl.&  N.S59;  and  Fick  ▼.  Railway  Co.,  08 
Wis.  469, 32  N.  W.  Rep.  627.  Where  the  serv- 
ant is  a  nth  oriaed  to  useforce  againat  anoth- 
er when  neceaaary  in  executing  hia  master's 
orders  or  in  conducting  the  business  in- 
trusted to  him,  the  master  commits  it  to 
iilm  to  decide  what  degree  of  force  he  shall 
use,  and  if  through  misjudgment  or  vio- 
lence of  temper  the  servant  goes  beyond 
the  necessity  of  the  occasion,  and  gives  a 
right  of  action  to  another,  he  cannot  be 
said,  as  to  third  persons,  to  bave  been 
acting  beyond  the  line  of  his  duty,  or  to 
have  departed  from  his  master's  business. 
"  Where,  however,  the  servant,  under  guise 
Hnd  cover  of  executing  hia  maater's  orders, 
and  exercising  the  authority  conferred  up- 
on him,  willfully  and  designedly,  for  the 
purpose  of  accomplishing  bis  own  inde- 
pendent malicious  or  wicked  purposes, 
does  an  injury  to  another,  then  the  mas- 
ter Is  not  liable.  The  relation  nf  master 
and  servant  as  to  that  transaction  does 


not  exist  between  them.  It  is  a  willful  and 
wanton  wrong  and  trespass,  for  which 
the  master  cannot  be  held  responsible. 
And  when  it  is  said  the  master  is  not  re- 
sponsible for  the  willful  wrong  of  the  serr- 
ant,  tbe  langruage  is  to  be  understood  am 
referring  to  an  act  of  positive  and  de- 
signed injury,  not  done  with  a  view  to  the 
maater'a  aervice,  or  for  the  pnrpoae  of  exe- 
cuting hia  orders."  Ronnda  v.  Railroad 
Co.,  anpra,  136.  It  followa  from  tbeae 
TleWB  that  the  order  of  the  ctrcait  court 
mnat  be  affirmed.  We  aay  nothing  about 
the  question  of  practice,  which  was  dis- 
cussed at  some  length  on  the  argument, 
because  we  deem  it  unnecessary.  Order  of 
the  circuit  court  affirmed. 


Benedktt  v.  Bablimq  et  ml. 

(Supreme  Court  of  WUconttn.  Kay  5,  U91.) 
Wjlxb  bt  Necbssitt— Lbssss  or  Buuj>i!ra. 
Where  s  building  was  unfinished  at  the 
time  the  lessee  sublet  the  first  fioor  to  defendant, 
and  it  was  apparent  that  there  was  one  stairway 
and  elevator  to  reach  the  upper  stories,  defend- 
ant takes  the  first  floor  subject  to  a  way  by  ne- 
oessity  lor  the  lesaee  and  Ids  ouBtomers  a&d 
goods  to  reach  tbe  apper  floors,  and  he  cannot 
claim  any  abatement  of  rent  on  account  of  defend- 
ant's use  of  tbe  first  fioor  for  that  purpose. 

Appeal  from  superior  court,  Milwaukee 
county. 

Rose  <ft  Bell,  for  appellanta.  Miller,  Nojrea 
A  Miller,  for  respondent. 

Cole,  C.  J.  The  plaintiff  leased  from  the 
owner  a  flve-story  building  with  a  baae- 
ment,  situated  on  tbe  nortb-weat  comer 
of  Grand  avenue  and  Fourth  street  in  tbe 
city  of  Milwaukee.  He  sublet  tbe  Hret 
floor  and  a  fourth  part  of  the  baaement 
tbe'r«»under  to  the  defendants  for  a  term  of 
one  year  from  August  16, 1887,  at  an  an- 
nual rental  of  96,000,  to  be  paid  quarterly 
in  advance,  with  a  privilege  of  a  four- 
years  lease  upon  the  same  terms  and  con- 
ditions. The  building  was  in  the  course 
of  erection  wben  the  defendants  took  the 
lease.  The  exterior  walls  were  completed, 
but  the  interiorwas  nnflnished,  except  tbe 
floors  were  laid,  and  holes  were  cut  show- 
ing where  a  stairway  and  elevators  on 
the  first  floor  were  to  be  placed.  This 
stairway,  which  was  the  only  one  de- 
signed or  provided,  was  located  on  the 
first  floor,  on  the  west  side  of  tbe  room, 
about  60  feet  from  an  entrance  on  the 
south-west  comer  of  the  building  from 
Grand  avenue.  An  elevator,  called  a 
"passenger  elevator,"  was  located  near 
the  stairway,  in  a  hall  which  extended 
from  the  entrance  on  the  street  to  aiUd 
stairway.  Another  elevator  was  erected 
near  the  north-east  corner  of  the  room, 
called  a  "freight  elevator, "  having  an  exit 
on  Fourth  street.  The  defendants  took 
poMsessIon  of  their  part  of  the  building, 
and  used  it  for  a  clothing  store  and  the 
sale  of  gents'  fumishing  goods.  At  the 
expiration  of  the  first  year  they  elected  to 
continue  the  lease  for  the  additional  term 
of  four  years.  The  plaintiff,  in  i^  few 
months  after  the  defendants  opened  thi>ir 
store,  by  a  tenant  and  by  himself  com- 
menced to  use  and  occupy  the  four  upper 
Btorlea  for  stores  for  manufacturing  cloth- 
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Ins  •nd  tbe  Jobbins  trade,  employing  In 
their  bnstnem  at  times  160  or  200  personB. 
The  only  way  for  the  tenant  or  theee 
workmen  to  get  to  the  upper  stories  of 
the  bnilding  was  by  means  of  the  freight 
elevator  or  passenger  elevator  and  the 
stairway  on  the  west  side  of  the  first  floor 
Jnst  mentioned.  The  freight  elevator  was 
used  principally  for  getting  goods  np  to 
or  taking  them  down  from  the  uplper  sto- 
ries, the  empioyes  usually  going  up  by  the 
stairway  or  passenger  elevator.  For  a 
few  months  after  the  plaintiff  or  his  ten- 
ant, Schults,  took  possession  of  the  upper 
stories  occupied  by  them  their  employes 
reached  these  rooms  by  an  entrance  from 
Grand  avenue  and  a  door  through  the 
library  building  adjoining  on  the  west.  A 
door  was  cut  through  the  dividing  wall  of 
the  library  building,  but  this  door  was  aft- 
erwards closed  by  direction  of  Mr.  Plank- 
Inton,  who  owned  both  buildings.  In  con- 
sequence of  increased  Insurance,  or  because 
objections  were  made  by  the  underwriters 
to  a  door  being  at  that  place.  This  left 
the  only  mode  of  ingress  or  egress  for  pas- 
sengers and  freight  to  the  upper  Btorief<  by 
means  of  the  elevators  and  stairway. 
The  defendants  object  to  paying  the  full 
amount  of  rent  named  in  the  lease  be- 
cause, as  they  allege,  the  plaintiff,  by  his 
employes  and  agents,  has  used  and  occu- 
pied, since  July  1, 188»,  the  greater  portion 
of  the  first  floor.  In  carrying  through 
freight  and  merchandise,  and  the  doors 
and  entrances  leading  therefrom  to  the 
upper  stories,  thus  greatly  interfering 
with  the  use  and  enjoyment  of  their  own 
premises.  In  other  words,  they  claim 
there  has  been  a  partial  eviction  from  the 
demised  room,  we  think  It  must  be  as- 
sumed from  the  established  facts  of  the 
case  that  the  defendants  well  knew,  when 
they  took  the  lease  of  the  first  floor,  the 
means  and  conveniences  which  it  was  in- 
tended to  proTlde  for  access  to  the  upper 
stories.  They  knew  very  well  that  the 
upper  stories  were  to  be  used  and  occu- 
pied for  stores  and  trade  of  some  kind. 
This  fact  cannot  be,  and  Is  not,  really  dis- 
puted, In  view  of  the  knowledge  they  had 
of  the  general  plan  and  arrangements  of 
the  boilding  and  the  upper  stories.  Such 
being  the  case,  that  the  stairway  and  ele- 
vators constituted  a  way  by  necesslty'to 
such  opper  stories  is  a  proposition  too 
clear  to  admit  of  doubt  upon  the  evidence. 
It  is  true,  there  was  no  reservation  in 
the  lease  of  the  right  to  use  these  means 
of  access  to  the  upper  stories,  but,  on  rea- 
son and  authority,  such  a  reservation  will 
be  Implied  from  the  nature  of  the  case  and 
the  situation  of  the  property.  "  When  one 
part  of  an  estate  is  dependent  of  necessity 
for  enjoyment  on  some  use  In  the  nature 
of  an  easement  in  another  part,  and  the 
owner  conveys  either  part  wlthoutexpress 
provision  on  the  subject,  all  the  authori- 
ties agree  that  the  part  so  dependent, 
thence  called  the 'dominant  estate,*  car- 
ries or  reserves  with  It  an  easement  of 
such  necessary  use  in  the  other  part, 
thence  called  the 'servient  estate.'  •  •  • 
This  mie  has  long  been  applied  to  Implied 
reservations  as  well  as  to  Implied  grants. " 
Rtan,  C.  J.,  in  Uillman  v.  Hoffman,  38 
Wis.  659.    Tt  seems  to  us  very  evident  that 


the  plaintiff  was  entitled  to  use  the  ball, 
the  elevators,  and  the  stairway  as  ways 
to  the  upper  stories  of  the  building,  and 
that  such  use,  being  reasonable  under  the 
circnmstances,  was  necessary  for  the  bene- 
ficial enjoyment  of  the  premises  retained 
by  him.  The  Jury  found  that  those  por- 
tions of  the  flrstfloor  as  used  by  the  plain- 
tiff were  ways  of  necessity,  and  It  Is  plain 
that  no  other  inference  can  possibly  be 
made  from  the  evidenre  when  the  situa- 
tion of  the  property  is  considered.  Nor 
does  It  appear  that  there  was  any  serious 
objection  to  this  use  for  a  long  time;  the 
defendants  apparently  acquiescing  in  It. 
They  certainly  renewed  their  lease  forfonr 
years,  though  they  must  'have  known  at . 
the  time  how  the  plaintiff  had  used  these 
ways,  and  what  right  he  claimed  in  re- 
spect to  them  on  the  first  floor.  The  law 
applicable  to  the  facts  Is  too  well  settled  to 
need  discussion.  The  result  of  the  author- 
ities on  the  subject  Is  stated  very  clearly  by 
the  chief  Justice  in  Dlllman  v.  Hoffman, 
and  the  rule  of  law  was  enforced  by  this 
court  in  Jarstadt  v.  Smith, 51  Wis.  96,  8  N. 
W.  Rep.  29,  and  Galloway  v.  Bonesteel,  65 
Wis.  80,  26  N.  W.  Rep..262.  It  would  be 
absurd  to  suppose  that  the  plaintiff,  when 
he  leased  the  first  floor,  intended  to  de- 
prive himself  of  the  beneficial  use  of  the 
other  portions  of  the  building  which  he  re- 
tained, as  he  certainly  would  do  if  be  had 
no  right  of  way  to  the  upper  stories  from 
the  first  floor.  The  counsel  for  the  defend- 
ants says  the  plaintiff  might  have  provid- 
ed another  mode  of  access  to  the  upper 
stories  at  a  reasonable  expense,  and  thus 
have  obviated  the  necessity  of  using  the 
hall  elevatorp  and  stairway  on  the  first 
floor.  But  the  plaintiff  was  not  the  own- 
er of  the  building,  and  it  is  not  to  be  pre- 
sumed that  Mr.  Planklnton,  who  was 
the  owner,  would  have  consented  to  any 
material  change  or  alterationin  the  build- 
lug.  The  plans  of  the  building  were  pre- 
pared by  bis  architects,  doubtless  to  meet 
his  views  of  how  the  building  should  be 
constructed  and  arranged.  And.  as  the 
building  was  arranged,  it  is  clear  that 
there  was  an  actual  necessity  to  use  the 
ways  from  the  first  flooras  a  means  of  ac- 
cess to  the  upper  stories.  Whether  any 
way  or  ways  could  be  provided  by  the 
owner  are  questions  we  need  not  consider. 
It  Is  sutticlent  to  say  that  tlie  facts  bring 
the  case  fully  within  the  principle  applica- 
ble to  the  right  of  way  by  necessity  over 
and  from  the  first  floor.  "There  was  an  at- 
tempt to  show  by  parol  evidence  that  the 
lease  In  question  was  made  upon  the  un- 
derstanding that  the  upper  flours  were  to 
be  used  an  and  for  "department  stores:" 
and  it  is  said  that  the  way  of  necessity 
should  be  restricted  to  the  use  contemplat- 
ed by  the  parties  when  the  leaBe  was  exe- 
cuted, and  could  not  beinrreased.  Itseems 
to  us  It  would  be  impossible  to  tell,  except 
by  actual  trial,  whether  the  cuBtomers 
coming  to  and  going  from  a  department 
store  would  make  less  use  of  the  elevators 
and  stairway  than  was  made  by  the  plain- 
tiff In  the  business  to  which  he  devoted  the 
upper  stories.  Evidence  upon  such  a  fact 
or  in  regard  tusuch  a  matter  would  et 
best  be  mere  conjecture,— an  idle  surmise. 
But  the  lease  says  nothing  about  a  depart- 
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ment  store,  tbougb  It  does  speak  of  a  de- 
mise of  tbe  first  floor  and  one-fonrth  of  the 
basement  thereunder  of  the  "new  store 
building  in  course  of  erection."  The  learned 
trial  judge  Instructed  upon  this  point  that 
tbe  Jury  should  disregard  all  testimony  as 
to  conversations  between  the  parties  pre- 
vious to  the  execution  of  the  lease  which 
had  to  do  with  the  making  of  the  lease,  or 
as  an  inducement  thereto,  and  to  disre- 
gard all  testimony  &a  to  what  the  rest  nf 
tbebulldingwastobe  uned  for,  and  to  con- 
sider simply  its  adaptabilities,  as  it  then 
appeared  to  tbe  parties,  for  any  business 
that  was  lawful  in  its  nature;  and  the 
Jury  were  instructed  to  disregard  all  testi- 
mony as  to  the  conversations  of  the  par- 
ties after  the  lease  was  executed  and  deliv- 
ered, so  far  as  they  tended  to  contradict 
the  lease  or  explain  by  parol  tbe  written 
Instrument.  Thecoarthad admittedsome 
testimony  in  relation  to  having  depart- 
ment stores  in  the  npper  part  of  the  build- 
ing, but  it  came  to  the  conclusion  that  It 
was  error  to  receive  any  such  testimony 
In  relation  to  the  department  stores.  We 
do  not  think  there  was  any  error  in  this 
view  6t  the  case.  .Other  objections  are 
taken  to  the  charge,  but  we  think  the 
charge  is  quite  as  favorable  to  tbe  defend- 
ants as  the  law  of  tbe  ease  would  allow. 
We  discover  no  reversible  error  in  the  rec- 
ord, and  the  judgment  of  tbe  superior 
court  is  affirmed. 


SauMAN  V.  HnEO. 
(Su/preme  Court  qf  Tflaooruin.   May  6, 189L) 

Affbajo  raoH  BBTTLmamT  or  Estatb— Tiiis  or 
Taziito,  , 

A  woman  was  divorced  from  her  husband, 
and  married  again.  Seven  monUis  after  the  di- 
vorce, and  four  months  after  her  second  marriage, 
she  gave  birth  to  respondent,  and  afterwards 
died.  On  final  settlement  of  her  estate,  her  land 
was  assigned  to  respondent  and  a  younger  child 
of  the  second  marriage,  s-ubject  to  the  second 
husband's  curtesy.  Respondent  and  her  guard- 
ian were  both  Ignorant  of  this  assignment,  and 
failed  to  appeal  therefrom  within  the  time  allowed 
by  latr,  but  they  afterwards  petitioned  for  leave 
to  take  the' appeal.  Held,  that  leave  should  be 
granted,  as  respondent  is  Interested  In  the  ques- 
tion of  her  legmmacv  as  the  child  of  the  first 
husband,  who  is  wealthy. 

Appeal  from  etrcnlt  court,  Bock  county; 
John  W.  Sale,  Judge. 

Smith  &  I'teree,  for  appellant.  Win»nB 
&  Hyaer,  for  respondent. 

Orton,  J.  Tbe  material  faqts  of  this 
proceeding  are  as  follows:  On  tbe  20th 
day  of  November,  1880,  Leila  M.  Hurd  was 
duly  intermarried  with  one  Andrew  Ingle. 
On  tbe  8d  day  of  October,  1884,  an  action 
for  divorce,  on  tbe  grounds  of  desertion 
and  of  cruel  and  inhuman  treatment,  was 
commenced  in  the  ctrcait  court  of  Rock 
county  by  said  Andrew  Ingle  against  said 
Leila  M.  Ingle,  and  on  the  16th  day  of  No- 
vember, 1884.  a  Judgment  of  divorce  was 
entered  therein.  From  tbe  time  of  said 
marriage  until  said  divorce  was  granted 
tbe  parties  lived,  boarded,  and  lodged  in 
tbe  same  bonse,  and  had  ample  opportu- 
nity of  access  to  and  sexual  Intercourse 
with  each  other.  On  the  15th  day  of  Feb- 
ruary, 1886,  Just  three  mouths  after  her  di- 


vorce, said  Leila  M.  Ingle  was  married  to 

tbe  appellant,  Alexander  Shuman.  On 
tbe  8th  day  of  July,  1886,  7  months  and 
23  days,  or  235  days,  after  divorce  from 
tbe  said  Andrew  Ingle,  and  4  months  and 
21  days,  or  143  days,  after  her  marriage  to 
said  Alexander  Shuman,  she  gave  birth  to 
Frances  M.  Shuman,  the  ward  of  the  r^ 
spondent,  John  C.  Hurd,  her  guardian. 
On  the  19th  day  of  April,  1888,  the  said  Le- 
ila M.  Shuman  died  In  Bock  coanty,  intes- 
tate, leaving  surviving  her  twodaogtaters, 
the  said  Frances  M.  Shuman,  and  Sarah 
Myrtle  Shuman,  who  was  bom  subse- 
quently to  the  said  Frances,  and  her  hus- 
band, Alexander  Shuman,  tbe  appellant. 
Tbe  said  Lelia  M.  Shuman,  deceased,  left 
personal  estate  valued  at  f  40,000,  and  died 
seised  of  real  estate  valued,  exclusive  of 
her  homestead,  at  about  fl3,000.  One 
Silas  liurd  was  appointed  administrator 
of  said  estate  by  tbe  county  court  of  Rock 
county,  and  on  final  settlement  of  tbe  es- 
tate the  real  estate  was  assigned  to  the 
said  Frances  M.  and  Sarah  Myrtle  Shu- 
man, In  common,  subject  to  the  rights  of 
Alexander  Shuman,  as  tenant  by  curtesy, 
during  his  life,  and  tbe  said  Alejcuoder 
Shuman,  tbe  appellant,  entered  into  pos- 
session thereof.  The  respondent,  John  C. 
Hurd,  was  appointed  the  general  guard- 
ian and  guardian  &d  litem  of  the  said 
Frances  M.  Shuman,  who  was  an  infant 
of  five  years  of  age.  The  said  Frances  M. 
Shuman  and  the  said  John  G.  Uurd  were 
both  ignorant  of  the  entry  of  said  order 
of  assignment,  and  failed  to  take  an  ap- 
peal therefrom  to  tbe  circuit  coart  in  the 
time  fixed  by  tbe  statute,  and  they  peti- 
tioned the  circuit  court  of  Bock  county 
for  leave  to  take  such  appeal,  and  said 
court  made  an  order  granting  said  leave. 
From  that  order  this  appeal  is  taken.  It 
seems  that  tbe  said  Andrew  Ingle,  the 
first  bnsband  of  tbe  said  Lelia  M.,  is  very 
wealthy  and  has  large  estates,  and  tbe 
said  fVances  M.  is  not  only  Interested 
therein  as  bis  heir,  but  is  vastly  more  in- 
terested In  the  question  of  taer  legitimacy 
as  bis  child.  The  status  of  Andrew  Ingle 
and  Lelia  M.  lugle  as  husband  and  wife 
was  determined  by  the  judgment  of  di- 
vorce by  which  the  bond  of  matrimony  be- 
tween them  was  dissolved.  Williams  v. 
WUIlams,  68  Wis.  68,  28  N.  W.  Rep.  110. 
Frances  M.  was  bom  about  seven  months 
after  tbe  divorce  of  the  said  Andrew  and 
Leila  M.  Ingle,  and  less  than  five  months 
after  her  marriage  with  the  appellant.  Al- 
exander Sbuman.  It  is  claimed  by  the 
learned  counsel  of  the  respondent  that  the 
conclusion  is  Inevitable  that  Frances  M. 
was  begotten  in  the  lawful  wedlock  of  tbe 
said  Leila  M.  and  Andrew  Ingle,  and  that 
she  Is  therefore  bis  legitimate  child.  Her 
birth  during  the  wedlock  of  Lelia  M.  and 
Alexander  Shuman  made  her  presumptive- 
ly, only,  the  child  of  tbe  said  Alexander. 
It  would  require  tbe  clearest  and  must 
conclusive  evidence  of  non-access  between 
husband  and  wife  to  bastardise  one  of 
their  children  begotten  and  born  during 
lawful  wedlock,  and  there  Is  no  such  evi- 
dence in  this  case  to  show  non-access  be- 
tween Andrew  and  Leila  M.  Ingle  after 
their  marriage,  and  before  their  divorce, 
as  to  make  Frances  M.  illegitimate,  or  to 
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cast  an^  saaplcion  on  her  legitimacy,  and 
It  Is  yery  doabtlal  if  each  evidence  wonld 
be  permitted  fursucha  purpose.  Although 
Frances  M.  was  born  during  the  lawful 
wedlock  of  Leila  M.  and  Alexander  Shu- 
man,  and  is  presumptively  their  child  and 
beir,  the  facts  may  overcome  uuch  a  pre- 
sumption, and  show  conclusively  that  she 
is  not  the  child  of  Alexander  Shnman. 
But  these  questions  we  do  not  decide,  and 
only  intimate  them  for  the  purposes  of 
this  petition,  as  showing  sufflclent  ground 
for  granting  leave  to  take  the  appeal. 
These  questions  are  too  Important  to  be 
decided  in  this  proceeding,  and  must  be 
left  to  be  cunsldere<l  by  the  circuit  court 
on  the  apx>eal.  The  petitioner,  Frances 
M.  Sbuman,  is  deeply  interested  in  these 
questions,  and  she  should  have  an  oppor- 
tunity to  bring  them  before  the  circuit 
court  by  an  appeal  from  the  order  of  the 
county  court.  I  have  not  followed  the 
able  briefs  of  the  learned  counsel,  for  it 
has  appeared  to  me.  nnneeessary.  The 
bare  intimation  of  these  questions  and  the 
infancy  of  the  petitioner  are  sufficient 
grounds  for  such  leave.  The  order  of  the 
circuit  court  is  affirmed. 


Underwood  v.  Paine  Lumbeb  Ck>.,  Lim- 
ited. 
(Supreme  Court  qf  WitconHn.    May  5,  1801.) 

LOOOIXO  ON  AXOTHBR'S   LAND— TrISPABS  OF  EM- 
riX>TB — DaMAOBS — HAKMLBSa  ErrOB. 

1.  Rev.  8t  Wl».  {  4a60,  provides  that,  in  an 
action  to  recover  the  value  of  logs  wrongfully  oat 
from  the  land  of  another  phtintiff  Is  entitled  to 
recover  their  highest  market  value  in  whatsoever 
place  or  condition,  manufactured  or  unmanufact- 
ured, the  same  shall  have  been  while  in  the 
trespasser's  possession.  Held  that,  where  one 
person  employs  another  to  cut  and  haul  logs  from 
his  own  land  at  so  much  per  1,000  feet,  and  the 
employe,  carelessly  neglecting  boundioy  lines, 
cuts  logs  from  the  land  of  another,  and  delivers 
them  to  his  employer,  the  latter  is  liable,  not 
merely  for  the  value  of  the  stumpage,  hut  for  the 
enhanced  damages  allowed  by  the  statute. 

a.  Said  section  4200  provides  also  that  the  de- 
fendant may  serve  on  the  plaintiff  his  affidavit 
that  such  logs  were  cut  by  mistake,  and  offer  to 
confess  Judgment  for  the  sum  therein  specified. 
If  plaintiir  gives  notice  of  his  acceptance  the 
clerk  may  enter  judgment.  If  sach  notice,  how- 
ever, be  not  given,  the  affidavit  is  deemed  trav- 
ersed, and  tbe  jury  must  reader  a  special  verdict 
as  to  the  amoont.  Beld  that,  where  defendant's 
affidavit  stated  a  certain  number  of  feet  as  tbe 
quantity  out,  and  the  court,  Instead  of  snbmittinK 
the  question  to  the  jnrr,  treated  it  as  if  settled 
by  tbe  pleadings,  the  filing  of  a  remittitur  before 
appeal,  so  as  to  reduce  the  recovery  to  tbe  lowest 
estimate  as  testified  to  by  defendant's  witnesses, 
would  cure  the  error,  if  In  fact  any  error  existed. 

Appeal  from  circuit  court,  Winnebago 
county. 

Rev.  8t.  Wis.  9  4269.  provides  that,  in  an 
action  to  recover  tbe  value  of  logs  wrong- 
fully cut  from  the  land  of  another,  plaintiff 
Is  entitled  to  recover  their  highest  market 
value  In  whatso^er  place  or  condition, 
manufactured  or  unmanufactured,  the 
saiue  shall  have  been  while  in  the  trespass- 
er's possession.  The  defendant  in  such  an 
action  may  within  10  days  after  service  of 
the  complaint  serve  on  the  plaintiff  his 
affidavit  that  such  cutting  was  done  by 
mistake,  and  therewith  offer  to  confess 
Judgment  for  tbe  sum  therein  specified, 
v.48N.w.no.ll— 48 


with  costs.  If  the  plaintiff  give  notice  of 
his  acceptance  thereof  within  10  days  he 
may  file  the  summons,  complaint,  and  of- 
fer, and  the  clerk  must  thereupon  enter 
Judgment.  If  such  notice  be  not  given,  the 
afiBdavlt  shall  be  deemed  traversed ;  and 
the  jurj'  shall  find  specially  upon  such  is- 
sue, and  also  the  true  value  of  the  logs,  as 
well  as  their  highest  market  value  afore- 
said. 

Welsbrod,  Thompson  <ft  Harshaw,  for 
appellant.  Bouck  &  Hilton,  for  respond- 
ent. 

Cole,  C.  J.  Tbe  learned  counsel  for  th& 
appellant  observes  that  the  uncontradict- 
ed testimony  and  the  verdict  of  the  jury 
establish  the  fact  that  tbe  timber  In  queit-- 
tlon  was  cut  by  the  firm  of  Webster  ftCo., 
who,  he  says,  acted  as  independent  con- 
tractors, and  were  In  no  sense  the  servants 
or  employes  of  the  defendant;  therefore, 
that  that  firm  should  alono  be  answerable 
for  the  trespass  committed.  As  we  under- 
stand the  testimony,  Webster  ft  Co.,  wbo 
were  engaged  In  logging,  made  a  contract 
with  the  defendant  company  to  cnt  logs 
upon  the  lands  belonging  to  the  latter 
company.  Including  the  N.  E.  V  of  the  N. 
G.  ]i  of  section  25,  and  other  adjacent  lands, 
for  a  specified  sum  per  1,000  feet.  The 
mark  of  the  defendant  company  was  put 
upon  tbe  logs  wblch  were  cnt  upon  Its 
lands.  The  logs  were  banked,  and  were 
afterwards  rafted  to  tbe  Bay  boom,  and 
delivered  to  tbe  defendant.  It  to  true  the 
cutting,  banking,  and  rafting  of  the  tim- 
ber was  done  by  Webster  &  Co.,  who  had 
charge  of  the  work,  and  wbo  had  agreed  to 
do  it  for  so  much  a  thousand  feet,  but  still, 
in  fact,  Webster  &  Co.  were  employed  by 
the  defendant  to  cut  Its  timber  from  its 
lands.  They  were  employed  for  this  pre- 
cise service,  and  If  in  the  execution  of  Its 
employment  they  committed  a  trespass 
upon  the  land  of  another,  and  the  defend- 
ant received  the  logs,  and  manufactured 
them  Into  lumber.  It  wonld  be  held  re- 
sponsible for  the  statutory  damages,  as 
much  BO  as  it  would  have  been  had  it 
hired  Webster  &  Co.  to  work  for  it  in  cut- 
ting and  rafting  timbar  on  its  lands  at  so 
much  a  day  or  week.  Undeniably  the  tim- 
ber in  question  was  wrongfully  cut  on  the 
lands  of  the  plaintiff,  and  it  was  done  by 
persons  who  had  engaged  to  cut  timlier 
for  tbe  defendant  on  Its  lands.  The  case  Is 
within  the  policy  and  intent  of  the  stat- 
ute, and  the  plaintiff  is  entitled  to  recover 
the  measure  of  damages  fixed  by  section 
4260.  As  to  tbe  correctness  of  this  view,  it 
seems  to  us.  there  can  be  no  doubt;  and 
such  was  tbe  decision  of  thto  court  in  Lee 
V.  Lord,  76  Wto  582,  46  N.  W.  Rep.  601. 
where  the  point  was  distinctly  ruled. 
The  principle  of  that  decision  in  thus  stat- 
ed by  Mr.  Justice  Taylor:  "  Weare  of  the 
opinion  If  one  man  employs  another  to  go 
upon  his  own  land,  and  cut  and  haul  there- 
from the  logs  and  timberon  such  land,  and 
such  employe  cuts  and  delivers  to  his  em- 
ployer logs  cnt  from  adjoining  lands, 
owned  by  some  other  person,  and  such 
employer  receives  such  other  logs,  and 
converts  them  to  bis  own  use,  he  is  equal- 
ly liable  as  his  employe. "  Page586,76  Wis. 
and  page  602,46  N.  W.Bep.  Tbe  tacts  of  the 
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case  before  us  bring  It  tally  within  that  de- 
cision, and  It  is  idle  to  attempt  to  distin- 
guisl)  tbe  cases  from  eacb  otlier.  To  oar 
minds  It  is  very  ulear  tliat  tbedefendant  is 
responsible  under  tbe  statute  for  the  neg- 
ligence and  torts  of  Webster  &  Co.  whtio 
attempting  to  ezecutethe  work  they  were 
employed  to  do,  and  to  hold  otherwise 
would  defeat  the  plain  object  of  the  stat- 
ute. We  shall  not  dwell  upon  tbe  cases 
which  consider  tlie  law  as  to  purely  Inde- 
pendent employment,  for  we  think  they 
have  no  application  here.  Underthe  stat- 
ute, the  mastmrespozi(/eAt9i/perfor  should 
and  does  apply  where  the  persons,  in  ful- 
filling their  contract,  commit  a  trespass 
on  tlie  lands  of  another  through  their  neg- 
ligent acts.  Webster  &  Co.  should  have 
taken  due  care  not  to  cut  timber  on  lands 
which  did  not  belong  to  the  defendant, 
and,  if  they  did,  the  defendant,  by  receiv- 
ing the  timber  and  using  it,  must  be 
deemed  to  have  ratified  their  acts.  "  Un- 
less this  rale  is  adopted  it  would  be  an 
easy  thing  to  avoid  the  statute  as  to  en- 
hanced damages.  All  a  party  would  have 
to  do  would  be  to  employ  a  dishonest  or 
reckless  party  to  cut  and  haul  logs  for  him 
from  some  tract  of  land  owned  by  himself. 
and  bis  employe  could  cut  and  haul  logs 
from  tbeland  of  others  in  his  vicinity,  put- 
ting on  them  tbe  marks  of  his  employer, 
and  the  employer  could  insist  on  holding 
them,  notwithstanding  he  was  duly  noti- 
Bed  of  the  trespass  before  action  was  com- 
menced to  recover  the  possession  of  them  by 
tbe  true  owner,  and  then,  on  such  trial, 
when  defeated  in  bisclaimof  ownershlp.In- 
>slst  that  tbe  plaintiff  should  be  limited  to  a 
recovery  tor  the  value  of  the  stnmpage." 
Lieev.  Lord,  supra.  ThecaseofLeev.  Lord, 
■unless  overruled,  decides  the  main  conten- 
tion here  against  the  position  of  the  de- 
fendant. The  Jury  found.  In  effect,  that 
Webster  &  Co.  did  not  use  reasonable  care 
;and  diligence  to  ascertain  the  boundary 
dine  between  tbe  plaintiff's  and  d^endant's 
Maud,  and  this  renders  the  defendant  re- 
sponsible for  the  enhanced  damages. 
Brown  v.  Bosworth,  68  Wis.  379.  17  N.  W. 
Bep.  241.  No  otber  conclusion  can  be 
reached  in  view  of  the  statute,  which  is 
salutary  in  its  provisions,  and  should  be 
fairly  enforced. 

It  is  objected  that  tbe  trial  court  erred  In 
answering  the  third  question  of  the  spe- 
cial verdict,  instead  of  submitting  that 
question  to  the  Jury  upon  tbe  evidence. 
That  question  related  to  the  quantity  of 
timber  cut  frooi  tbe  plaintitt's  land.  The 
trial  Judge  held  that  it  was  settled  by  tbe 
pleadings  that  62,481  feet  was  cut,  and 
therefore  wrote  the  answer  to  the  ques- 
tion. In  the  a£Bdavlt  which  tbedefendant 
made  and  served,  that  the  cutting  was 
done  by  mistake,  the  quantity  cut  was 
stated  to  be  that  amount,  and  tbe  conrt 
treated  this  the  same  as  an  admission  in 
the  ahswer.  Perhaps  it  should  have  the 
same  effect,  and  bind  the  defendant,  but 
It  Is  not  necessary  to  decide  the  point  here, 
for  before  tbe  appeal  was  taken  the  plain- 
tiff's attorney  filed  a  nmtttttur  of  the 
amount  recovered,  so  as  to  reduce  tbe  re- 
covery to  tbe  lowest  estimate  of  thequan- 
tlty  cut  as  testified  to  by  defendant's  wit- 
nesses.     Notice   of   this   remittitur  was 


served  upon  the  attorneys  of  the  defend- 
ant. This  would  certainly  cure  tbe  error 
of  the  circuit  court  in  treating  tbe  state- 
ment in  tbe  affidavit  as  an  admission  in 
tbe  answer,  even  if  it  was  an  error  to  so 
regard  it.  We  do  not  feel  called  npon  to 
dwell  upon  this  case  longer,  Inasmucb  as 
ail  of  the  material  questions  involved  in  it 
have  lieen  passed  upon  In  our  prerioos  de- 
cisions. The  judgment  of  tbe  circuit  court 
is  affirmed. 


PiBRADX  V.  Simon. 
(Supreme  Court  of  Wiaconain.   April  9,  ISBl.) 

PABTT-W.LLU— STATCTB  OV  FbAUDS— EtTDCSOB— 

Instbuctioxs. 
1.  Flaintifl,  the  owner  of  one  of  two  oontig- 
Dons  lots,  agreed  by  a  written  contract  with  this 
owner  of  the  other  Uiat  plaintiff  ahoald  erecst  a 
two-ttory  brick  building  on  his  lot,  with  a  13- 
inch  party-wall,  one-haU  on  each  lo^  the  owner 
of  the  other  lot  to  pay  plaintiff  C980.60  wben  he 
should  use  the  wall,  xhe  building  wliicb  plain- 
tiff erected  having  bnmed,  ha  erected  a  one-story 
bnllding,  with  a  party-wall,  in  the  place  of  the 
one  destroyed,  while  the  same  person  was  owning 
the  adjoining  lot  Afterwards  defendant  became 
the  owner  of  sach  lot,  and  erected  a  two-story 
boilding,  using  the  wall  of  plaintiff  for  the  first 
story.  Held,  In  an  action  on  an  alleged  verbal 
agreement  that  defendant,  in  consideration  of 
so  using  the  wall,  should  pay  plaintiff  half  its 

e resent  cost,  that  defendant  oAving  erected  his 
uildinc,  and  so  used  plaintiff's  wall,  and  thus 
reoeivea  the  full  consideration  of  the  agreement, 
it  was  not  within  the  statute  of  frauds,  and  plain- 
tiff oould  recover. 

8.  An  instruction  tliatdefendant  had  no  rights 
under  the  written  agreement  by  an  assignment 
thereof  was  immaterial,  as  the  verbal  contract 
was  the  only  one   in  the  case. 

8.  Any  possible  harm  done  by  the  admission 
of  plaintiff's  testimony  as  to  bow  he  understood 
the  written  contract  when  he  was  talking  with 
defendant  about  what  be  ought  to  bave  for  the 
use  of  the  wall  was  cared  by  the  instruction  that 
the  written  contract  was  out  of  tbe  case,  tlie  tes- 
timony having  been  admitted  conditionally  on  its 
thereafter  appearing  that  the  written  contract 
had  anything  to  do  with  the  case. 

4.  There  having  l>een  testimony  Justifying  a 
larger  verdict  than  that  rendered,  it  is  immate- 
rial ttiat  the  court  instructed  that  the  lowest  fig- 
ures given  by  any  witness  as  to  the  cost  of  tbe 
wall  was  a  certain  sum,  (tbe  amount  of  the  ver- 
dict,) when  In  fact  lower  figures  were  given. 

Appeal  from  clrnilt  court.  Brown  coun- 
ty; Samual  D.  Hastings,  Jr.,  Judge. 

Wifirman  A  Martin,  for  appellant.  Vro- 
maa  A  Sale,  for  respondent. 

Obton,  J.  Tbe  main  facts  In  this  case 
are  in  substance  as  follows :  On  the  21st 
day  of  July,  1878,  tbe  plaintiff  and  one 
Bobert  Qraner  owned  adjolninK  lota  In 
Oreen  Bay.  Tbey  entered  into  a  written 
agreement  under  seal  of  that  date  by 
which  It  was  agreed  that  tbe  plaintiff 
should  erect  a  two-story  brick  baildtng 
on  his  lot,  with  a  12-lncb  party-wall, 
standing  6  inches  on  tbe  lot  of  each,  and 
that  the  said  Graner  should  pay  to  the 
plaintiff  the  sum  of  $230.60  when  be  sbould 
use  said  wall  by  attaching  to  it  an  adja- 
cent building  on  bis  lot.  The  plaintiff 
built  a  two-story  brick  building  on  bis  lot 
the  same  year,  with  a  party- wall  accord- 
ing to  said  contract.  This  building  stood 
about  five  years,  and  was  then  burned 
down.    The  plaintiff  then  erected  a  one- 
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story  briek  building,  with  a  party-wall, 
precisely  in  the  place  of  the  one  destroyed, 
while  said  Oraner  still  owned  the  adjoin- 
ing lot.  Afterwards,  In  1882,  the  defendant 
became  the  owner  of  the  Graner  lot,  and 
bnllt  a  bricic  bnilding  adjoining  that  -  of 
the  plaintiff,  and  connected  therewith  to 
tho  height  of  that  building,  and  another 
story  above,  using  the  wall  of  the  plaintiff 
only  for  one  story.  Both  parties  ap- 
peared to  see  the  necessity  of  an  independ- 
ent agreement  different  from  the  one  writ- 
ten between  the  plaintiff  and  Oraner,  npon 
which  the  ddendant  should  boild  his 
building,  and  so  connect  It  with  that  of  the 
plaintilt.  The  plaintiff  testified  in  sub- 
tance  that  the  defendant,  in  consideration 
of  so  using  the  wall  of  the  plaintiff,  agreed 
to  pay  blm  its  present  cost ;  and  this  is 
his  cause  of  action  in  this  case.  The  de- 
fendant testified  in  substance  that  he  of- 
fered to  pay  the  plaintiff  the  difference  be- 
tween the  said  som  of  f  230.5U,  named  in 
the  written  contract,  and  the  cost  of  his 
wall  above  the  first  story,  which  was 
about  f  150,  to  be  deducted  from  the  ¥230-50 ; 
but  that  the  plaintiff  would  not  accept 
said  offer,  and  demanded  f  190  or  f  198.  It 
is  quite  obvious  that  the  written  contract 
was  not  applicable  to  these  new  condi- 
tions. The  plaintiff  could  not  Justify  his 
placing  his  one-story  building  six  Inches 
on  the  land  of  Oraner  or  of  the  defendant 
by  tbe  written  contract.  That  only  au- 
thorised him  to  build  a  two-Htory  build- 
ing sU  inches  on  tbe  Oraner  lot;  and 
when  the  defendant  wished  to  bnlld  there 
was  no  two-story  building  with  which  he 
could  connect.  It  was  therefore  very 
proper  that  a  new  agreement  should  be 
made  suited  to  these  changed  conditions. 
The  defendant,  as  a  witness,  denied  that 
lie  made  any  such  agreement  as  testified 
to  by  the  plaintiff.  The  court  Instructed 
the  jury.  In  effect,  that  the  defendant  has 
DO  rights  under  the  written  agreement  by 
an  assignment  thereof,  and  that  the  only 
contrant  in  the  case  was  the  one  alleged 
by  the  plaintiff.  Tbe  last  part  of  this  In- 
struction is  unquestionably  correct,  but 
the  first  part  may  have  been  abstractly 
erroneous.  It  was  Immaterial  to  this 
case  what  rights  the  defendant  may  have 
in  tbat  written  contract  by  assignment  or 
as  one  running  with  the  land.  That 
would  be  an  Important  question  in  a  case 
involving  it.  That  written  contract  by 
its  terms  only  binds  the  parties  to  It.  It 
is  not  drawn  to  the  heirs  or  assigns. 
Whether  it  runs  with  tbe  land,  or  conveys 
an  interest  in  tl>eland,ora  mereeasement, 
or  whether  it  made  the  parties  tenants  in 
common  in  the  12  inches,  areqnestions  not 
without  diflteulty.  But  that  contract  is 
not  in  the  case.  It  is  contended  by  the 
learned  counsel  of  the  appelant  that  the 
only  liability  of  the  defendant  to  pay  the 
plaintiff  anything  is  by  the  written  agree- 
ment, and,  if  not  liable  under  It  by  reason 
of  the  plaintiff  not  having  performed  it 
according  to  its  terms,  that  he  might  be 
compelled  to  perform  it,  and  build  his 
bnilding  two  stories  high.  Tbe  plaintiff 
has  broughi  suit  en  this  new  verbal  agree- 
ment, and  it  is  clear  enough  that  if  be  can- 
not recover  under  that  he  must  fail  in  his 
action.    The  written   contract   Is   there- 


fore not  in  tbe.  case,  and  we  shall  not  un- 
dertake to  decide  what  the  rights  of  the 
parties  may  be  under  it. 

The  only  questions  in  thecase  are  wheth- 
er the  parties  made  the  verbal  agreement 
tesfifieid  to  by  the  plaintiff,  and  whether 
It  is  valid  in  law.  The  Jury  found  in  favor 
of  tbe  plaintiff,  under  the  instruction  of 
the  court  that,  if  they  found  that  such 
agreement  was  made,  he  was  entitled  to 
recover.  Thelearned  counsel  of  the  appel- 
lant contends  that  such  agreement  was 
void,  because  not  in  writing.  If  the  de- 
fendant had  not  yet  built  his  bnilding, 
and  so  made  use  of  the  wall  of  the  plain- 
tiff,  an  executory  agreement  like  this  would 
unquefitionably  be  void.  But,  the  defend- 
ant having  built  his  building,  and  so  made 
use  of  the  wall  built  by  the  plaintiff,  and 
having  thus  received  tbe  full  considera- 
tion of  the  agreement,  it  is  not  within  the 
statute,  and  the  plaintiff  may  recover. 
Both  of  these  qnesttons  were  decided  by 
this  court  in  a  case  where  there  was  a 
similar  verbal  contract  in  respect  to  a 
party-wall,  bnt  where  tbe  defendant  was 
not  the  one  who  built  the  bnilding,  but  a 
prior  owner.  In  Bice  v  Roberts.  24  Wis. 
461,  Chief  Justice  Dixon  says:  "If  tbe  de- 
fendant had  continaed  the  owner  of  the 
lot,  and  had  himself  erected  the  building 
and  used  tbe  party-wall,  no  reasoo  is  per- 
ceived why  the  plaintiff  might  not  have 
recovered  tbe  price  agreed  npon  for  build- 
ing tbe  defendant's  half  of  it.  It  would 
then  have  been  a  contract  executed  on 
tbe  part  of  the  plaintiff,  and  so  not  within 
the  statute.**  Such  an  agreement  as  tbe 
plaintiff  ttiStlfied  to  is  an  assent  or  admls 
sion  by  the  defendant  that  the  plalntitt 
had  the  right  to  build  tbe  wall  as  a  party- 
wall,  and  a  ratification  of  it.  "  If  the  owner 
of  one  of  two  conttguons  lots  may  erect 
the  dividing  wall  between  them,  and  place 
the  same  one-halt  on  each  parcel,  and  if 
the  adjacent  owner  then  build  upon  his 
lot  against  this  wall,  he  will  be  bound  to 
pay  half  the  expense  of  such  wall. "  Bert- 
ram V.Curtis,  31  Iowa.  46;  Sullivan  v. 
Oraffort,36  Iowa.  531;  Flatt  v.  Eggleston, 
20  Ohio  St.  414;  Richardson  v.  Tobey,  121 
Mass.  467;  Oreenwald  v.  Kappes,  31  Ind. 
216;  Shaw  v.  Hitchcock,  119  Mass.  254; 
Wasbb.  Easem.  61&-620.  It  must  be  borne 
in  mind  that  in  such  a  case  the  defendant 
has  not  only  made  use  of  the  wall  on  his 
own  land,  but  that  on  plaintiff's  land 
also,  which  in  itself  would  be  an  executed 
consideration  for  his  agreement.  The  de- 
fendant might  have  refused  to  recognise 
any  right  In  tbe  plaintiff  to  build  that 
one-story  wall  six  inches  on  his  laifd,  and 
stood  npon  his  rights  as  grantee  of  the 
whole  lot.  But  he  did  not  do  this,  but 
admitted  the  plaintiff's  right  to  build  snch 
a  party-wall,  and  acquiesced  in  snch  right 
by  his  agreement.  It  is  not  a  question 
whether  the  plaintiff  has  obtained  a  per- 
manent easement  In  the  six  inches  of  the 
defendant's  lot,  but  whether  the  defend- 
ant has  not  availed  himself  of  the  party- 
wall  already  built  by  the  plaintiff,  and 
agreed  to  pay  for  It.  A  parol  contract  to 
build  a  party-wall  may  be  void  by  the 
statute  uf  frauds ;  but  when  such  aeon- 
tract  has  been  fully  executed  and  performed 
it  is  no  longer  witbin  tbe  statute  as  be- 
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tween  the  parties  who  ht^ve  already  re> 
celved  Its  benefits.  McClellun  v.  Santord, 
26  Wis.  595;  Bice  v.  Roberts,  supra ;  Niland 
V.  Morpby,  78  Wis.  836,  41  N.  W.  Rep.  335. 
There  can  be  no  question  but  that  the 
promise  of  the  defendant  tu  pay  one-halt 
the  cost  of  the  one-story  party-wall  was 
founded  upon  a  fully  executed  considera- 
tion, the  benefits  ot  which  be  had  received 
by  appropriating  such  wall  tu  his  own 
use.  What  has  been  already  said  disposes 
of  all  the  exceptions  to  the  Instructions  of 
the  court,  except  that  In  relation  to  the 
asslgrnablllty  of  the  written  contract  to 
the  defendant,  and  that  was  simply  Im- 
material. 

The  only  exception  to  evidence  Is  to  the 
question  put  to  the  plaintiff  as  a  witness, 
as  to  how  he  understood  the  written  con- 
tract whsn  he  was  talking  to  the  defend- 
ant about  what  he  ouKht  to  have  for  the 
use  of  the  wall.  This  evidence  was  admit- 
ted conditionally,  to  depend  upon  whether 
It  might  appear  thereafter  that  the  writ- 
ten contract  had  anything  to  do  with  the 
ease.  The  objection  was  that  the  testi- 
mony was  Immaterial;  and  so  It  was,  as 
finally  determined.  The  court,  in  Instruct- 
ing the  Jury  that  the  written  contract  was 
out  of  the  case,  cured  any  possible  harm 
the  testimony  could  have  done  the  defend- 
ant, for  that  was  also  excluded. 

The  objection  that  the  verdict  Is  excess- 
ive Is  not  sustained.  There  was  testi- 
mony that  justified  the  verdict  as  to  the 
present  cost  of  the  wall,  and  even  a  larger 
verdict.  The  court  Instructed  the  Jury 
that  the  lowest  figures  Klren  by  any  ot 
the  witnesses  as  to  its  cost  were  the  sum 
ot  f  194.56,  ( the  amount  of  the  verdict,  less 
the  Interest,)  and  that  Instruction  was 
excepted  to.  It  appears  that  the  witness 
Victor  Lambor  testified  that  on  the  basis 
of  his  figures  the  whole  cost  ot  the  wall 
would  be  $389.10,  one-half  of  which 
would  be  f  194.56.  Whether  these  were  the 
lowest  figures  given  by  any  of  the  wit- 
nessesls  immaterial.  Thisteetlmony  war- 
ranted the  verdict,  and  that  Is  sufficient. 
This  is  an  interesting  case,  and  was  very 
ably  submitted  by  the  learned  counsel  on 
both  sides.  We  find  no  error  that  ought 
to  reverse  the  judgment.  The  judgment 
of  the  circuit  court  Is  affirmed. 


?^ 
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\^Owpreme  Cowrt  of  Witconstn.   April  9, 1891.) 

'\N  AooousT  Sta^bd  —  Suit  fob  BAi.AiiaB— Axbxd- 
MBNT  or  Flbadimos. 

L  In  *n  action  for  the  balance  of  an  aoooant, 
whore  plaintiff  relies  merely  on  defendant's  ez- 
preM  promlae  to  pav  it,  defendant  cannot  sur- 
charge the  account  oi  which  the  item  is  a  bal- 
ance, fw  the  mere  pnrpose  of  showing  it  incor- 
rect. 

9.  Neither  Is  there  any  error  in  refusing  to 
allow  defendant  to  amend  his  answer,  so  as  to 
sorchmse  the  account,  to  show  mistake,  espe- 
cially where  the  proposed  answer  failed  to  state 
wherein  any  mlatalieii  had  been  committed. 

8.  Where  there  is  proof  that  items  of  an  ao- 
oottntwere  agreed  and  assented  to,  It  is  not  error 
to  reject  evidence  as  to  such  items  being  proper 
charges  for  the  services  rendered. 

Appeal    from    circuit     court,    Brown 
county. 


John  C.  A  A.  C.  Neville,  for  appellaiit. 
Oreene  &  Vroman,  tor  respondent. 

Orton,  J.  The  account  filed  before  tbe 
justice,  as  the  plaintiff's  cause  of  action, 
consisted  of  an  Item  of  $69.14  on  account 
of  tbe  steamer  Green  Bay.  1886  and  1887, 
due  September  1,  1887,  and  of  a  few  items 
of  freight  charges  on  account  of  said 
steamer,  in  the  following  months  of  Octo- 
ber and  November,  amounting  in  all  to 
tbe  sum  of  $87.65.  Tbe  defendant  an- 
swered by  a  general  denial,  payment,  and 
a  counter-claim  for  $150.  The  defendant 
recovered  a  Judgment  before  tbe  Justice, 
and  the  plalntlB  appealed  to  the  circuit 
court,  where  the  plalntill  recovered  the 
whole  amount  of  his  claim,  with  interest, 
and  the  defendant  has  appealed  to  this 
court.  It  was  proved  on  behalf  of  the 
plaintiff  that  the  said  first  item  ot  the  ac- 
count, of  $69.14,  was  the  balance  of  an  ac- 
count between  the  parties,  and  that  the 
defendant  promised  to  pay  It,  and  that 
tbe  subsequent  cbarftes  were  correct,  and 
admitted  to  be  correct,  by  the  defendant. 
Tbe  main  and  only  material  questions  of 
law  raised  on  the  trial  were  (I)  wheth- 
er the  defendant  should  be  permitted  to 
surcharge  the  account  of  which  said  first 
Item  of  $69.14  was  tbe  balance  unpaid,  and 
so  promised  to  be  paid,  and  show  its  in- 
correctness; and  (2)  whether  the  defend- 
ant should  be  permitted  "  to  so  amend  bis 
answer,  so  as  to  surcharge  the  accounts, 
to  show  mistake. "  Thi^  offers  of  tbe  de- 
fendant to  this  effect  were  objected  to  by 
the  plaintiff,  and  the  objections  were  sus- 
tained by  the  court.  Tbe  defendant,  as  a 
witness,  denied  that  be  promised  to  pay 
said  balance,  and  introduced  testimony 
tending  to  show  the  correctness  of  his 
counter-claim  and  the  Incorrectness  at 
plaintiff's  subsequent  account.  The  Jury 
found  a  verdlctln  favor  of  the  plaintiff,  for 
his  entire  claim  and  Interest,  and  such  ver- 
dict appears  to  have  been  sustained  by  the 
evidence. 

As  to  tbe  first  above  question,  the 
court  was  clearly  correct  In  not  allnwing 
tbe  defendant  to  surcharge  the  account  (H 
which  the  first  item  was  the  balance,  for 
the  mere  purpose  of  showing  it  incorrect. 
Tbe  testimony  ok  the  plaintiff  in  respect 
to  that  item  was  that  it  was  the  balance 
of  an  account,  and  that  the  defendant 
promised  to  pay  it.  The  account  itself 
was  not  proved,  and  the  plaintiff  did  not 
attempt  to  prove  its  correctness,  but  sub- 
mitted that  Item  on  his  testimony  that 
tbe  defendant  promised  to  pay  it,  so  that 
the  only  issue  for  the  defendant  to  meet  In 
respect  to  that  Item  of  the  plaintiff's  ac- 
count was  whether  he  promised  to  pay 
it  or  not.  Treating  it  as  merely  an  ac- 
count stated,  It  was  conclusive  upon  both 
parties,  and  was  impeachable  only  for 
fraud  or  mistake.  Martin  v.  Beckwith,  4 
Wis.  219;  Orr  v.  Le  Clair,  65  Wis.  ai.  12  N. 
W.  Rep.  866;  Bill  v.  Durand,  68  WU.  leo. 
16  N.  W.  Rep.  890.  But  this  was  more 
than  a  mere  account  stated,  the  correct- 
ness of  which  had  been  assented  to.  'There 
was  an  unconditional  promise  to  pay  the 
amount,  according  to  the  testimony  of 
the  plaintiff.  That  promise  was  based  on 
a  good  consideration,  and   was  a  good 
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cause  ot  action  initwlt.  Ttcoold  be  avoid- 
ed only  by  proof  that  the  defendant  was 
induced  to  make  the  promtae  by  fraud. 
Miller  r.  Chippewa  Co.,  58  Wis.  680, 17  N. 
W.  Rep.  53S. 

As  to  the  second  question  above  stated, 
whether  the  defendant  should  have  been 
allowed  to  amentl  his  answer,  so  as  to  sur- 
charge the  accounts,  to  show  mistake,  we 
do  not  thiuk  it  was  error  in  the  court  to 
refuse  such  an  amendment  at  that  stage 
ot  the  trial.  The  learned  counsel  of  the 
appellant  had  offered  to  prove  that  there 
were  erront  in  said  account,  and  that  it 
was  incorrect,  and  tbey  could  as  well  have 
offered  to  prove  mistakes  therein  without 
answer,  and  they  did  not  offer  any  such 
proof.  The  proposed  answer  was  very 
vague  and  indefinite,  and  failed  to  state 
wherein  any  mistakes  had  been  commit- 
ted, and  who  had  made  any  mistake. 
The  exercise  of  the  power  to  allow  amend- 
ments, conferred  by  statute,  rests  in  tlie 
sound  discretion  of  the  courts.  Fogarty 
V.  Horrigan,  28  Wis.  142;  Eldred  v.  Oconto 
Co.,  80  Wis.  206.  We  do  not  think  it  was 
an  al>use  of  snch  discretion  to  refuse  the 
amendment.  It  is  doubtful  whether  proof 
of  mistake  In  the  original  account  would 
avail  against  an  unconditional  promise  of 
the  d^endant  to  pay  the  plaintiff  the 
amount  stated  as  the  balance  thereof. 
Such  a  promise,  based  on  the  original  ac- 
count, as  the  consideration  thereof,  con- 
stituted a  new  and  express  contract  be- 
tween the  parties;  and  It  Is  doubtful 
whether  anything  other  than  fraud  could 
defeat  so«b  a  contract,  or  whether  a  mis- 
take, in  respect  to  the  consideration  there- 
of, would  be  a  defense  against  It  in  an  ac- 
tion at  law.  The  court  Instructed  the 
jury.  In  effect,  that  said  first  item  of  the 
plaintiff's  account  rested  on  the  defend- 
ant's promise  to  pay  It,  and  that,  If  the 
jury  should  find  that  no  such  promise  was 
made,  the  plaintiff  could  not  recover  the 
same,  t>ecaa8e  he  had  not  gone  Into  or  at- 
tempted to  prove  the  original  account  on 
which  the  promise  was  based.  It  does 
not  appear  that  there  was  any  exception 
taken  to  this  instruction,  or  to  any  other, 
by  the  defendant's  counsel. 

The  sixth  ground  of  the  motion  of  the 
defendant  for  a  new  trial  on  the  minutes 
of  the  court  is  "  that  the  court  erred  in 
treating  the  action  as  one  upon  an  ac- 
count stated  In  the  charge  to  the  Jury." 
That  will  scarcely  answer  as  an  exception 
to  the  above  instruction,  relating  not  only 
to  an  account  stated  In  reference  to  said 
first  Item,  but  also  to  a  oromlse  to  pay  It. 
The  instruction  makes  the  said  Item  de- 
pend entirely  upon  such  promise  of  the 
defendant  to  pay  It.  The  court  stated 
to  the  Jury  also  that  there  had  been  some 
testimony  In  respect  to  the  original  ac- 
count on  which  said  promise  Is  based,  but 
that  it  had  nothing  whatever  to  do  In  this 
case  by  way  of  showing  the  balance  of  the 
account.  The  learned  counsel  of  theappel- 
lant  not  having  excepted  to  these  instruc- 
tions. It  was  a  waiver  of  the  pretended  er- 
rors. There  was  an  exception  taken  to 
the  rejection  of  some  evidence  In  relation 
to  the  proper  charge  for  some  of  the  items 
of  flight, In  the  subsequent  accountof  the 
plalntiO,  but  the  defendant  as  a  witness 


testified  fully  as  to  such  chaises,  and  the 
rejection  was  not  material.  Besides  this, 
the  plaintiff  proved  that  the  various  Items 
of  that  account  were  agreed  and  assented 
to  by  the  defendant.  If  the  testimony 
rejected  bad  been  received,  it  could  not 
have  reasonably  affected  the  yerdlct.  The 
Judgment  of  the  circuit  court  is  afBrmed. 


Ahebn  y.  Fbgeman  et  ah 

{Supreme  Court  of  Minnetota.    May  11, 1S91.) 

SUBBOOATIOSr  —  PUBOHASBBS  FOR  VaLDI  —  SaTIS- 

VACTioN  or  MoBTOAQB— NoTica  OF  Rbcobd. 
1.  The  right  of  •ubrogstion  will  not  be  en- 
toroed  to  the  prejadice  of  ionooeDt  porchasers. 

3.  One  ndeeming  from  an  execution  or 
mortgage  aale  ii  a  pnichoiier  for  valae, 

8.  when  a  priur  mortgage  has  been  aattsfled 
of  record,  the  recorded  oertilicate  of  satisfaction 
not  showing  by  whom  payment  was  made,  a  por- 
chaaer  who  has  no  other  notice  than  the  teoord 
gives  him  may  assume  that  it  «ras  made  by  the 
person  upon  whom  was  the  primary  duty  to  make 
It  The  fact  that  it  appears  of  record  that,  had 
some  other  person  made  the  payment,  he  would 
have  beeta  entitled  to  subrogation,  does  not  pat 
the  pmxhaser  upon  inqniiy  to  ascertain  if  anoh 
person  did  not  made  it. 

4.  Purchasers  are  not  charged  with  ooa- 
structive  notice  of  entries  in  the  index  or  recep- 
tion hook  in  the  register's  oiBce,  not  required  by 
law  to  be  made. 

{SyUabxu  bv  the  Court.) 

Appeal  from  district  conrt,  Ramsey 
county :  Brill,  Judge. 

WUHama,  Ooodeno  w  &  Stanton,  for  ap- 
pellant. T.  R.  PnUner  and  John  B.  &  W. 
H.  Sanbora,  for  respondents. 

OiLFiLLAN,  C.  J.  November  22,  1886, 
plniutltf  purchased  from  one  Wright  two 
lots,  and  at  his  request  the  latter  on  that 
day  conveyed  the  same  to  one  Doollttle. 
Plaintiff  paid  part  of  the  price,  and  to  se- 
cure the  remainder  Doollttle  executed  to 
Wright  four  notes,  and  to  secure  two  of 
them  a  mortgage  on  one  lot,  and  to  secure 
the  other  two  a  mortgage  on  the  other 
lot.  On  said  day  the  deed  of  conveyance 
and  mortgages  were  recorded.  At  the 
time  of  the  transaction  plalntiO  verbally 
agreed  with  Doollttle  to  pay  the  notes, 
and  hold  him  hariulessfrom  liability  there- 
on. April  16, 1887,  Doollttle  conveyed  the 
lots  to  one  Freeman  by  deed  whhsh  recited 
that  the  lots  were  conveyed  subject  to  the 
mortgages,  and  that  Freemau  assumed 
and  agreed  to  pay  them  as  pare  of  the 
purchase  price.  The  deed  was  recorded 
May  10, 1887.  On  said  April  16th  Freeman 
executed  to  plaintiff  his  note  and  a  mort- 
gag:e  on  tbe  two  lots  to  secure  the  same, 
which  mortgage  was  recorded  on  said 
May  lOtb.  This  mortgage  contained  the 
usual  covenants,  but  from  the  covenant 
against  Incumbrances  were  expressly  ex- 
cepted the  aforesaid  mortgages  to  Wright. 
Afterwards,  by  deed  recorded  May  16, 1887, 
Freemau  conveyed  the  lots  to  one  Zwlck- 
ey,  the  deed  reciting  that  the  grantee  as- 
sumed and  agreed  to  pay  the  mortgages. 
October  20,  1888,  plaintiff  foreclosed  his 
mortgage  under  a  power  of  salecontalned 
In  it.  and  became  the  purchaser  at  the 
sale.  January  10,  1880,  Tarbox,  Schlieck 
&  Co.  recovered  a  Judgment,  docketed  the 
same  day,  against  Zwlokey.    November  10, 
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1888,  plaintiff  paid  tbe  mortgagee  to 
Wright,  and  tbe  latter  ezecnted  certlfl- 
catea  of  Batisfactlon  thereof,  vrhlch  plain- 
tiff filed  for  record,  and  they  were  record- 
ed J  Qly  17,  1889.  September  25, 1889,  Tar- 
box,  Schlleck  &  Co.  filed  notice  of  their 
Intention  to  redeem  under  their  said  Jadg- 
ment  from  aald  mortgage  aaJe,  and  they 
did  BO  redeem  October  23, 1889,  and  on  tbe 
same  day  their  certificate  of  redemption 
was  recorded.  They  made  tbe  redemp- 
tlone  relying  on  tbe  recorded  satlsf  actions, 
and  without  notice  that  the  mortgages 
had  been  paid  by  plalntilT.  The  action  is 
In  effect  for  a  personal  Judgment  against 
Freeman  and  Zwiclceyforthe  amount  paid 
by  plaintiff  upon  tbe  mortgages  to  Wright; 
that  those  mortgages  Ije  reinstated ;  that 
plaintiff  be  adjudged  to  be  subrogated  to 
the  rights  of  tbe  mortgagree,  and  the  mort- 
gages foreclosed.  There  was  no  serrlce  on 
Zwickey,  so  that  plaintiff's  rights  as  to 
him  are  not  involved.  The  court  below 
rendered  Judgment  In  favor  of  the  other 
defendants. 

Plaintiff  does  not  seriously  claim  here 
that  he  has  a  right  to  recover  against 
Freeman.  We  cannot  see  upon  what  he 
could  base  such  a  claim, In  the  face  of  tbe 
exception  of  the  mortgages  he  has  paid, 
from  the  covenant  against  incumbrances 
In  Freeman's  mortgage  to  blm.  His  right 
to  foreclose  the  mortgages  must  rest  on 
the  doctrine  of  subrogation.  Conceding 
that  the  mortgages  might,  In  his  favor, 
be  held,  notwithstanding  the  discharge  of 
record,  to  be  still  in  force  as  between  him 
and  Zwickey,  it  does  not  follow  that  they 
can  be  enforced  as  against  tbe  Interest  of 
Tarbox,  IScblieck  &  Co. ;  for  the  right  of 
subrogation  will  not  be  enforced  to  the 
prejudice  of  Innocent  purchasers.  One  re- 
deeming from  execution  or  mortgage  sale 
la  a  pnrcbaser  tor  value  of  whatever  Inter- 
est he  acquli-es  by  the  redemption,  as  fully 
as  if  he  had  purchased  tbe  certificate  of 
sale  from  tbe  purchaser  and  paid  for  It. 
According  to  the  findings  of  fact  the  re- 
demptioners  in  this  case  had  no  notice  of 
plaintiff's  rights  unless  tbe  record  oper- 
ated as  constrnctlve  notice.  The  record 
does  not  sbow  that  plaintiff  paid  tbe 
mortgages;  bat  tbe  plaintiff  claims  that 
it  contains  enough  to  put  the  redemption- 
ers  upon  snch  inquiry  as,  properly  fol- 
lowed, would  have  led  to  knowledge  of 
Slaintitf's  rights.  The  record  shows  that 
tbe  mortgages  had  been  paid  by  Doolit- 
tle.  Freeman,  or  plaintiff,  be  might  be  en- 
titled to  keep  them  alive,  and  enforce 
them;  and,  If  paid  by  Zwickey,  the  pay- 
ment would  discharge  them, — would  have 
the  effect  evidenced  by  the  recorded  certifi- 
cates. The  certificates  do  not  indicate  by 
whom  tbe  mortgnges  were  paid,  except 
as  Is  tbe  fair  inference  that  they  were  paid 
by  one  whose  right  and  interest  and  In- 
tention were  that  the  mortgages  should 
be  extinguished,  and  not  kept  alive.  Any 
one  examining  the  records  would  have 
tbe  right  to  assume  without  further  in- 
quiry that  the  payment  was  made  by 
Zwickey,  upon  whom,  as  between  him  and 
theotbers  preceding  hlni,  was  the  primary 
duty  to  pay  the  mortgages.  In  other 
words,  (having  no  inlorniatlon  but  that 
of  record,)  he  would  have  the  right  to  as- 


sume that  they  were  paid  by  the  person 
who  ought  to  have  paid  them.  Just  as, 
where  the  primary  duty  of  the  mortgagor 
to  pay  has  not  been  shifted  to  some  one 
else,  he  would  have  the  right  to  assame 
that  the  mortgagor  paid.  Any  other  rule 
would  go  far  to  rendertttles  to  real  estate 
unsafe.  The  plaintiff  refers  to  Gerdlne  v. 
Menage,  41  Minn.  417,  4S  N.  W.  Rep.  91,  as 
controlling  this.  It  certainly  was  not  in- 
tended In  that  case  to  decide  that,  where 
tbe  record  discloses  nothing  more  than 
that  a  certain  person,  if  he  pay  an  incum- 
brance, will  be  entitled  to  subrogation, 
and  that  the  Incumbrance  has  been  dis- 
charged, It  is  the  duty  of  a  purchaser  ex- 
amining tbe  title  to  inquire  beyond  the 
record.  If  the  payment  was  not  made  by 
snch  person.  That  case  was  decided  upon 
tbe  showing  that  the  record.  In  addition 
to  those  facts.  Indicated  that  tbe  person 
entitled  to  subrogation  in  case  he  paid  the 
incumbrance  bad  paid  it.  Plaintiff  argues 
that  the  redemptfoners  were  put  npon  In- 
quiry to  ascertain  who  paid  the  mort- 
gages by  an  entry  in  the  reception  book 
in  the  register's  office  to  the  effect  that  the 
certificates  of  satisfaction  were  recAfved 
in  that  office  from  Doolittle.  They  had 
no  actual  notice  of  that  entry.  If  one 
dealing  with  real  estate  Is  charged  with 
constructive  notice  of  any  entries  in  the 
reception  book  or  in  the  index  it  can  only 
be  as  to  such  entries  as  are  required  by 
law  to  be  made.  No  such  entry  as  Is 
above  referred  to  is  required  or  aothorlxed 
to  be  made.  Section  177,  c.  8,  Gen.  8t. 
1878,  and  section  180,  as  amended  by 
chapter  199,  Laws  1887.  Jadgment  af- 
firmed. 


Bennett  v.  Mobton. 
(Supreme  Court  qf  Mlnvnetota.    April  8B,  1881.) 

DlSCHAKGS  or  BhTLOTS— DAIU.OBS. 

1.  Where  an  employe  ennoed  for  a  definite 
term  of  aervioe  is  diacnarged  oef  ore  the  ezpii*- 
tion  thereof,  he  is  presumptively  eoUUed  to  re- 
cover as  damages  the  amountot  the  wages  agreed 
on,  subject  to  a  reduction  for  compensation 
earned,  or  which  he  had  an  opportunity  to  earn, 
in  other  employment  dnrlng  tbe  remainder  of  tbi 
term.  ' 

S.  Evidence  held  safSolent  to  establish  a  con- 
tract of  employment  for  a  definite  tenn,   and 
that  plalntifi  was  disoharged  before  the  expira- 
tion thereof. 
{SyUabut  by  the  Court.) 

Appeal  from  municipal  court  of  St.  Paul; 
Cory,  Judge. 

Walt.  Tels  Smith,  for  appellant.  Jamea 
E.  Traak,  for  respondent. 

Vandkkburgh,  J.  Tbe  plaintiff  snes  for 
breach  of  contract,  alleging  that  he  en. 
tered  Into  an  employment  contract  with 
defendant  for  nine  months'  service  as 
school- teacher,  and  that  be  was  dis- 
charged without  cause  at  tbe  expiration 
of  about  five  months,  and  claiming  dam- 
ages. Under  the  pleadings,  the  burden 
rested  upon  the  plaintiff  to  establish  his 
cause  of  action  by  proving  the  contract 
as  alleged,  and  its  breach.  The  court 
found  tor  the  defendant;  and  npon  the 
issues  found  specially  that  the  plain  tilt 
was  not  discharged,  but  volnntarlly  left 
defendant's  employment;  that  besntfered 


Digitized  by^OOQlC 


Minn.) 


MOON  V.  NOETHERN  PAC.  B.  CO. 


679 


no  damages;  and,  srenerally,  tbat  the 
plaintlB'g  evidence  did  not  abow  facts  anf- 
Sclent  to  conatitnte  a  cause  of  action. 

1.  The  evidence  of  plaintiff  was  auffl- 
eient  to  establish  tbe  contract  as  alleged, 
and  there  was  no  evidence  on  defendant's 
behalf  on  the  qnestlon.  There  Is  no  »pe- 
clflc  ffndlng  on  this  issue,  bat  it  is  covered 
by  the  general  one  above  referred  to,  and 
no  objection  was  or  is  made  to  tbe  form 
of  the  flndinji;.  Calitt  y.  Utllhouae,  S  Minn. 
315,  (Gil.  217.) 

2.  under  this  contract,  if  plalntllT  was 
discharged  withont  cause  before  the  expi- 
ration of  the  term  agreed  on,  his  damages 
would  be,  preaumptlvely,  the  amount  of 
his  wages,  subject  to  be  reduced  by  tbe 
compensation  for  other  inconsistent  em- 
ployment  engaged  in  by  blm,  or  which  he 
bad  an  opportunity  of  earning.  This, 
however,  is  matter  in  recoupment  which 
it  Is  Incnrobent  on  the  defendant  to  set  up 
and  establish.  Horn  v.  Association,  22 
Minn.  287;  Howard  y.  Daly,  61  N.  Y.  86S, 
870,  871 ;  Sutherland  v.  Wyer,  67  Me.  64. 
The  defendant  denies  tbat  the  plaintiff 
beld  himself  in  readiness  to  perform  the 
contract  during  the  time  In  question,  and 
the  court  flnda  that  he  did  not.  But  this 
was  not  necessary  to  entitle  him  to  recov- 
er his  actual  damages.  Howard  v.  Daly, 
supra.  Whether  his  subaequent  engage- 
ments for  any  portion  of  the  time  may 
have  been  inconsistent  with  his  employ- 
ment for  defendant,  or  whether,  nnder  the 
evidence  in  the  case.  It  might  betoand  tbat 
his  damages  should  be  reduced  on  account 
of  other  employment,  we  need  not  In- 
quire, since  he  was  at  least  entitled  to 
some  damages,  to  be  measured  by  the  rule 
stated.  Assuming  that  he  was  wrong- 
fully discharged,  the  court  erred  in  finding 
tbat  he  had  not  been  damaged  In  any 
amount. 

8.  But  the  court  also  finds  that  the 
plaintiff  was  not  discharged  from  the  em- 
ployment of  the  defendant,  but  that  he 
left  voluntarily  and  at  his  own  Instance. 
Whether  the  evidence  warrants  this  find- 
ing presents  the  principal  question  in  the 
case.  In  relation  to  bin  dlscbargethe  plain- 
tiff testified  tbat  on  Friday,  about  April 
lOtb,  as  tbey  were  about  leaving  the 
school-room,  the  defendant  informed  bim 
of  some  complaints  made  by  patrons  of 
the  school,  and  said  to  him :  "  'We  had 
better  discontinue  our  relationship.'  I 
asked  her  at  what  time,  and  she  aald  'Im- 
mediat^y:'  and  with  tbat  I  left.  After  I 
had  gone  down  stairs,  I  returned  and 
asked  her  if  we  could  have  a  meeting  the 
next  day.  Sbe  said,  'No,'  she  was  too 
busy,  and  she  could  not  then  arrange  any 
time  for  a  personal  meeting."  He  also 
testified  that  he  presented  bimself  at  the 
school-room,  Monday  morning  following, 
at  the  usual  time,  9  o'clock,  and  found 
that  his  classes  were  taken  by  other 
teachers.  Tfo  work  was  assigned  to  him, 
and  after  waiting  for  an  hour  and  a  halt 
he  left  the  achool-room.  and  did  not  after- 
wards return.  The  defendant  saw  him 
there,  but  said  nothing  to  him  about  hla 
work.  The  defendant  offered  no  evidence 
in  her  own  behalf,  and  plalntlR'a  evidence 
was  left  uudiaputed,  and  unexplained.  Its 
effect  was,  in  substance,  a  notification  to 


bim  that  his  services  were  no  longer  de- 
sired, and  a  suspension  of  hiaemployment, 
and  be  was  warranted  In  so  interpreting 
it,  and  she  must  have  so  understood  it. 
She  conid  very  easily  have  corrected  his 
misapprehension,  if  she  desired  to  do  so. 
We  think  the  finding  of  the  court  In  ques- 
tion not  Justified  by  tbe  evidence,  and  there 
most  be  a  new  trial.    Order  reversed. 

Mitchell,  J.,  took  no  part. 


Moon  y.  Nobtherh  Pao.  R.  Co. 

(Supreme  Court  of  Minnesota.    April  88,  1891.  > 
ImcBT  TO  Railroad  Emfloti  —  DsrscTiTa 

BSAKES — CONNBCTINO  LiXBS. 

1.  ffhere,  as  bett^een  connecting  lines  of  rail- 
way, the  corporations  controlling  them  are  mut- 
ually bound  to  transport  loaded  freiglit-oars  over 
th^  respective  roads,  such  duty  is  neoeasarily 
■nb]eot  to  proper  rules  and  regulations,  and  in- 
volyes  mutual  obligations,  among  whioh  is  that 
of  due  diligence  to  provide  safe  cars  for  delivery 
to  the  servants  of  the  company  operating  the  cod- 
oecting  line  to  which  they  are  transferred,  and 
who  wonld  be  exposed  to  danger  from  their  de- 
fective or  unsafe  condition. 

3.  The  corporation  receiving  such  cars  is  also 
subject  to  liabilities  and  duties  to  its .  servants 
((rowing  out  of  the  acceptance,  possession,  and 
subsequent  use  thereof.  But  the  negligence  of 
the  latter  does  not  relieve  the  former  from  lia- 
bility for  injuries  resulting  from  its  own  negli- 
gence. 

8.  Where  a  brake  upon  a  freight-car  so  trans- 
ferred by  the  corporaUon  owning  it  was  out  of 
repair  and  unsafe  for  use,  and  tbe  same  had  not 
been  inspected  with  due  care  before  delivery  to 
the  servants  of  a  connecting  company,  ana  in 
consequence  of  such  defect  a  brakeman  was  in- 
jured without  fault  on  his  part,  held,  that  an 
action  would  lie  for  the  injury  against  the  first- 
named  company. 

4.  Held,  also,  tbat  the  questions  as  to  the 
condition  of  the  brake,  the  length  of  time  it  had 
been  out  of  repair,  and  whether  it  had  been  in- 
spected with  due  care,  were  iiroperly  submitted 
to  the  Jury. 

(Syllabua  by  the  Court.) 

Appeal  from  dlstrictcourt,  Ramsey  coun- 
ty ;  Wilkin,  Judge. 

F.  S.  Kirkpatiick,  (John  C.  Buttitt,  Jr., 
of  counsel,)  for  appellant.  Lovely  A  Traak, 
for  respondent. 

VANUBRBURGa,  J.  Plaintiff's  Intestate, 
who  was  a  brakeman  in  the  employ  of  the 
St.  Pnul,  Minneapolis  &  Manitoba  Com- 
pany,was  killed  while  attempting  to  set 
a  brake  upon  a  loaded  freight-car  of  the 
defendant.  Northern  Pacific  Railroad  Com- 
pany, which  had  been  transferred  by  tbe 
latter  to  the  track  ot  the  Manitoba  Compa- 
ny in  the  village  of  Morris,  In  this  state,  for 
transportation  over  the  road  ot  the  latter 
to  a  point  thereon.  There  was  a  traffic 
arrangement  existing  between  these  two 
companies  in  pursuance  of  which  loaded 
freight-cars  were  mutually  transferred  and 
transported  over  their  respective  lines,  and 
cars  of  the  Northern  PaciflcCompany, des- 
tined to  points  on  the  Manitoba  road, 
were  transferred  from  Its  line  to  a  side 
track,  In  the  yard  of  the  latter  company 
at  Morris,  designated  and  set  apart  as  a 
transfer  track,  whence,  if  in  good  order, 
they  were  placed  in  its  trains  by  that  com- 
pany, and  transported  to  particular  sta- 
tions.   The  car  in  qnestlon  was  loaded 
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with  wood  to  be  shipped  to  Herman,  a 
station  on  the  Manitoba  road  a  few  miles 
west  of  Morris.  When  It  arrived  at  Mor- 
ris, on  the  8d  day  of  April,  It  was  placed 
on  the  transfer  track  in  the  yard  of  the 
Manitoba  Company,  above  referred  to. 
According  to  the  rnle  adopted  by  the  com- 
panies, sach  cars  were  required  to  be  In- 
spected by  the  car  inspectors  of  both  on 
that  track,  and,  if  any  repairs  were  need- 
ed, they  were  required  to  bo  made  by  the 
Northern  Pacific  Company  before  they 
were  transferred  and  received  by  the  Man- 
itoba Company.  Accordingly  this  car  was 
BO  inspected  by  the  car  inspectors  on  the 
morning  of  April  4th.  It  was  examined  by 
them  together  at  the  same  time,  and  they 
agreed  that  It  was  in  good  order.  In  the 
altemoou  of  the  same  day,  the  car  was 
taken  off  this  track  by  the  Manitoba  Com- 
pany, to  be  placed  In  a  train  for  trans- 
portation, and  was  switched  onto  an- 
other track,  where  the  conductor  ordered 
the  deceased  to  set  the  brake  on  It  so  as 
to  bold  It  securely  on  a  descending  grade. 
The  brake-BtaB  proved  detective,  and  was 
insufficient  to  hold  the  loaded  car  In  its 
place,  but  broke  and  precipitated  him  up- 
on the  track,  and  he  was  run  over.  It  is 
claimed  by  the  plaintiff  that  the  brake- 
staff  was  cracked  and  partly  broken  be- 
fore its  use  at  the  time  of  the  Injury,  and 
that  the  defendant.  Northern  Pacific  Rail- 
road, is  liable  In  damages  for  negligence  in 
permitting  it  to  be  out  of  repair  and  un- 
safe, and  also  that  the  car  was  not  prop- 
erly orcarefully  Inspected  by  tne  Inspectors 
of  the  respective  companies,  and  that  the 
work  was  superficially  and  negligently 
done.  The  action  was  brought  against 
both  companies,  but  a  verdict  was  recov- 
ered against  the  Northern  Pacific  Railroad 
Company  only. 

1.  We  are  to  Inquire  whether  the  rela- 
tions of  the  deceased  as  an  employe  of  the 
Manitoba  Company  to  the  defendant,  the 
Northern  Pacific  Railroad  Company,  were 
such  as  to  entitle  plaintiff  to  maintain  an 
action  against  the  latter  for  Its  alleged 
negligence.  As  respects  the  transporta- 
tion of  freight  In  bulk  from  stations  on 
one  line  to  those  on  the  oth^r,  the  two 
roads  are  operated  together,  and  It  is  im- 
material whether  such  transportation  by 
ctmnecting  lines  is  carried  on  In  obedience 
to  a  statute,  their  common-law  duty  as 
carriers,  or  by  mutual  agreement;  neither 
company  Is  obliged  to  draw  the  cars  of 
the  oth^r  over  its  line,  if  they  are  unsafe 
or  out  of  repair.  Mackin  v.  Railroad  Co., 
135  Mass.  20i;  Gottlieb  v.  Railroad  Co., 
100  N.  Y.  469,  3  N.  E.  Rep.  344.  It  Is,  then, 
the  primary  duty  of  the  company  seeking 
such  transportation  to  use  due  diligence 
to  provide  cars  reasonably  safe  ,Ior  the 
service  contemplated.  The  rule  above  re- 
ferred to,  adopted  by  these  companies, 
requiring  the  Northern  Pacific  Railroad 
Company  to  inspect  and  repair  cars  before 
transfer  and  acceptance,  Is  a  recuKnitlon 
of  this  duty.  But  such  duty  is  not  limited 
to  the  corporations  as  such,  but  extends 
to  and  Is  owed  to  the  servants,  who  must 
necessarily  handle  the  cars,  and  who  are 
exposed  to  danger  arising  from  their  un- 
safe or  defective  condition.  One  may  owe 
two  distinct  duties  in  respect  to  the  same 


thing,— one  of  a  special  character  to  one 
person,  growing  out  of  special  relations  to 
him ;  and  another  of  a  general  character, 
to  those  who  would  necessarily  be  ex- 
posed to  risk  and  danger  from  the  negli- 
gent discharge  of  sacb  daty.  1  Shear  &.  B. 
Neg.  §  116 ;  BIgelow, Cas.,  Torts,  614.  Sub- 
ject to  proper  limitations,  the  rule  gener- 
ally statett  is  that  if  a  reasonable  man 
most  see  that,  It  he  did  not  nse  doe  care  In 
the  circumstances,  he  might  cause  injury 
to  the  person  or  property  of  another  enti- 
tled to  repose  confidence  in  tais  diligence, 
a  duty  arises  to  use  such  care.  Smith,  Neg. 
12,  and  notes;  Heaven  v.  Pender,  11  Q.  B. 
Div.  606.  In  this  last  case,  Winterbottom 
V.  Wright,  lUMees.  &  W.  109,  and  otbercases 
relied  on  by  the  defendant,  are  explained 
and  distinguished.  See,  also,  Pol.  Torts, 
4M.  We  do  not  inquire  as  to  the  applica- 
tion of  the  rule  here  considered  to  inter- 
mediate carriers. 

The  delivery  of  the  car  to  the  servants 
of  the  Manitoba  Company  was  an  affirma- 
tion that  the  car  was  fit  for  use,  and  the 
latter  were  entitled  to  repose  confidence 
in  the  Implied  assurance  that  such  was  the 
fact. 

Undoubtedly,  by  virtue  nf  the  relation 
of  master  and  servant, the  Manitoba  Com- 
pany would  be  liable  to  Its  employes  it  it 
undertook  to  use  cars  of  another  company 
without  due  inspection,  and  they  should 
turn  out  to  be  defective  and  unsafe  by  rea- 
son of  defects  which  might  be  ascertained 
by  a  reasonably  careful  Inspection.  Gott- 
lieb V.  Railroad  Co.,  supra;  Fay  v.  Kail- 
way  Co.,  80  Minn.  281. 16  N.  W.  Bep.  241. 
But,  as  respects  the  condition  ut  the  car 
at  the  time  It  was  delivered,  the  Manitoba 
Company  dl<l  not  owe  the  duty  of  Inspec- 
tion and  repair  to  the  Northern  Pacific 
Railroad  Company.  Itmlght  refuse  to  re 
celve  and  haul  it.  If  not  in  good  condition, 
but  the  primary  duty  to  use  due  diligence 
to  see  that  the  car  was  then  sale  and  in 
suitable  repair  rested  upon  the  latter  com- 
pany, though  the  Manitoba  Company 
might  also  be  subject  to  liabilities  and  du- 
ties, in  respect  to  the  car,  growing  out  ut 
its  acceptance,  possession,  and  subsequent 
use.  And  the  company  owning  the  car 
should  be  held  responsible  for  the  conse- 
qnences  of  its  own  wrongful  or  negligent 
acts  or  omissions,  notwithstanding  con- 
curring negligent  acts  or  omissions  of  the 
companyrecelvingthecar.  Thenegllgence 
of  the  latter  does  not  excuse  or  relieve  the 
former  from  liability  for  Injuries  resulting 
from  its  negligence.  The  proximate  cause 
of  an  event  must  be  understood  to  be  that 
which  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new  cause,  pro- 
duces that  event,  and  without  which  that 
event  would  not  have  occurred.  1  Shear. 
&  R.  Neg.  §  26.  And  It  the  original  wrong 
only  becomes  Injurious  through  some  dis- 
tinct wrongful  act  or  neglect  of  another, 
the  last  wrong  is  the  proximate  cause, 
and  the  injury  should  be  imputed  to  the 
last  wrong,  and  not  to  that  which  is 
more  remote.  In  order  to  relieve  the  first 
wrong-doer,  there  must  intervene  between 
hira  and  the  plaintiff  an  independent  re- 
sponsible agent,  breaking  the  causal  con* 
nectlon.  Wbart.  Neg.  8  48X.  We  do  not 
think  such  a  case  is  here  presented.    The 
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duty  to  exercise  due  care  in  the  premises 
devolved  on  each  company.  Neither  can 
excuse  itself  through  tlie  detuult  of  the 
other.  Besides,  In  this  case  the  inspection 
by  the  tn-o  companies  was  substantially 
one  transaction,  in  pursuance  of  a  mutual 
arrangement  under  which  it  was  made 
Jointly  by  the  two  car  Inspectors.  The 
ease  of  Bartlett  v.  Oas  Co.,  117  Mass.  583,  Is 
we  tbinlc  clearly  distinguishable.  Burt  v. 
Boston,  122  Mass.227.  And  Child  v.Hearn, 
Li.  R.  9  Exch.  176,  if  in  point,  would  hardly 
be  accepted  as  authority  on  the  questions 
here  involved.  Pol.  Torts,  385.  This  case 
also  dlRers  from  Sawyer  v.  Railway  Co., 
88  Minn.  108,  85  N.  W.  Rep.  071,  In  its  facts. 
There  the  defective  car  did  not  come  into 
the  hands  of  the  plaintiit  by  the  consent 
ur  authority  of  the  owner,  but  was  in 
the  possession  of  another  company,  the 
plain  tltTa  master,  who  had  undertaken  to 
use  It  in  transporting  freight  on  its  own 
road,  after  it  should  have  been  returned 
to  the  company  owning  it. 

2.  The  brake^talt  was  not  permanently 
fastened  to  the  car.  It  consisted  of  an 
iron  ro<l  about  three  feet  lung,  with  a 
hand-wheel  attached  to  the  upper  end,  and 
used  to  turn  or  apply  the  brake,  while  the 
lower  end  was  dropped  into  a  socket  fixed 
to  the  car,  and  could  be  lifted  out  at  pleas- 
ure. That  part  of  the  lower  end  which  en- 
tered the  socket  was  five  or  six  inches  in 
length  to  the  collar,  which  rested  thereon, 
and  was  upwards  of  an  inch  in  diameter, 
and  was  necessarily  subjected  to  a  severe 
strain  in  setting  the  brake,  so  as  to  stop 
or  hold  a  loaded  car.  It  is  claimed  by  the 
plaintitt  that  there  was  a  defect  or  crack 
near  the  lower  end  of  the  staff  which 
weakened  it,  and  rendered  It  unsafe,  when 
it  was  turned  over  to  the  Manitoba  Com- 
pany, and  which  caused  it  to  break  when 
the  deceased  was  In  the  act  of  setting  the 
brake,  and  he  was  in  consequence  snddon- 
iy  precipitated  upon  the  track. and  fatally 
injured.  The  evidence  in  the  case  tends  to 
establish  the  existence  of  such  defect,  and 
to  show  that  the  accident  resulted  from 
it.  Upon  the  question  of  defendant's  neg- 
ligence, the  court  refused  to  take  the  case 
from  the  jury,  and  this  Is  assigned  as  er- 
ror. The  car  was  looked  over  and  ex- 
amined by  the  Inspectors,  but  their  atten- 
tion was  not  specially  called  to  the  brake- 
Btatr,  nor  was  it  particularly  examined. 
Neither  of  them  lifted  it  out  of  the  socket, 
nor  is  there  evidence  of  any  previous  care- 
ful examination  of  It.  We  think  the  court 
did  nut  err  in  refusing  to  take  the  case 
from  the  jury.  There  was  also  sufficient 
to  send  the  case  to  the  jury  upon  the  ques- 
tion whether  the  defect  In  the  brake  com- 
plained of  existed  at  all,  and.  If  so,  wheth- 
er it  had  been  there  a  considerable  length 
of  time  before  the  accident,  whether  It  was 
discoverable  in  the  exercise  of  reasonable 
diligence  by  the  defendant,  and,  finally, 
upon  the  question  of  the  measure  of  dili- 
gence used.  One  of  the  plaintiff's  witness- 
es, who  had  examined  the  staff  soon  after 
it  was  broken,  testified  that  there  was  an 
old  fracture  extending  over  one-third  the 
way  across  It,  and  that  the  new  fracture 
was  a  continuation  of  the  uld.  This  al- 
Ieg:ed  defect  was  just  below  the  collar,  and 
inside  the  socket.    It  was  the  duty  of  the 


defendant  to  exercise  reasonable  diligence 
in  the  examination  and  supervision  of 
such  appliances,  which,  being  in  constant 
use,  are  liable  to  get  out  of  repair,  and  the 
measure  of  care  and  diligence  must  be  pro- 
portioned to  the  risk  and  danger  to  be  ap- 
prehended; and,  if  the  safety  ut  an  employe 
depended  upon  the  strength  and  soundness 
of  that  portion  of  the  brake-staff  in  ques- 
tion here,  it  was  the  duty  of  the  company 
to  use  reasonable  diligence  to  make  and 
keep  it  safe,  and  to  this  end  the  inspection 
should  have  been  seasonable  and  adequate, 
and  should  have  extended  to  that  portion 
thereof  which  rested  In  the  socket.  We 
are  unable  to  say  that  the  evidence  did  not 
warrant  the  jury  in  finding  that,  by  the 
exercise  of  reasonable  care,  the  defect 
might  not  bare  l>een  seasonably  discov- 
ered and  repaired,  and  think  that  this 
question,  which  is  jierhaps  left  most  In 
doubt  of  any  In  the  case,  was  properly 
submitted  to  the  jury.  The  evidence  does 
not  conclusively  establish  contributonr 
negligence  on  the  part  of  the  deceased.  It 
la  not  necessary  to  review  it.  It  Is  enough 
to  say  that  this  question.  If  raised  at  all 
by  the  evidence,  was  for  the  jury. 

It  is  also  urged  that  the  court  erred  in 
admitting  the  testimony  of  the  witness 
Collier  In  respect  to  the  character  of  the 
fracture  In  the  staff,  on  the  ground  that 
no  proper  foundation  bad  been  laid  for 
his  testimony.  The  witness  had  examined 
the  broken  pieces  of  the  rod  after  the  ac- 
cident, and  testified  as  to  their  appear- 
ance, and  stated  that  he  had  been  in  the 
hardware  business,  and  "knew  the  differ- 
ence between  an  old  break  and  a  new  one. " 
He  was  thereupon  permitted  to  testify  in 
respect  to  the  character  of  this  "  break, " 
thatin  his  judgment  It  wasanold  fracture. 
There  was  no  abuse  of  discretion  or  legal 
error  in  allowing  the  witness  to  testify. 
There  was  some  foundation,  at  least,  for 
his  opinion, and  its  value  might  be  further 
tested,  as  it  was,  by  cross-examination. 
The  case  was  fairly  tried,  and  wan  submit- 
ted to  the  jury  under  clear,  careful,  and 
impartial  InHtructiona.  Upon  a  full  ex- 
amination of  the  entire  record,  in  connec- 
tion with  the  points  raised  by  appellant, 
we  do  not  feel  warranted  in  overruling 
the  decision  of  the  trial  court  refusing  a 
new  trial.    Judgment  affirmed. 


Dbnsmorb  et  at.  v.  Red  Winq  Limb  & 
Stone  Co.  et  al. 

(Supreme  Court  of  Minnetota.     April  S3, 1891.) 

On  reliearing.  For  former  report',  see 
ante,  628. 

James  D.  Shearer,  for  appellants.  J.  C. 
MeClare,  for  respondents. 

Per  Curiam.  The  appellants  herein 
have  moved  tor  a  reargument  of  the  case. 
The  application  on  which  the  niutlun  Is 
based  is  simply  a  reargument  uf  the  saver- 
al  questions  heretofore  discussed  and 
passed  upon.  In  view  uf  the  fact  that 
very  many-  applications  of  this  nature 
have  recently  been  made,  In  which  counsel 
have  reargued  their  ciisen,  and  have  done 
nothing  mure,  we  deem  It  advlHable  to  re- 
iterate the  rule  established  by  this  court 
many    years     ago,— Derby    v.    Gallup,  6 
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Minn.  119,  (Oil.85,1— by  which  applications 
of  this  Import  must  be  a;ov«med.  It 
was  there  said:  "The  applicant  must  be 
able  to  show  some  manifest  error  of  fact 
in  which  connsel  or  the  court  have  fallen 
in  the  argument  or  decision  of  the  case; 
as,  for  example,  that  a  provision  of  stat- 
ute decisive  of  the  case  has,  by  mistake, 
been  entirely  overlooked  by  counsel  and 
the  court ;  or,  perhaps,  that  a  case  has 
been  decided  npon  a  point  not  raised  at 
all  upon  the  ari;ument,  and  there  be 
BtronK  recMon  to  believe  that  the  court 
has  erred  in  its  decision :  or  nnless  in  a 
case  where  great  public  Interests  are  in- 
volved, and  the  case  has  either  not  been 
fully  argued,  ur  strong  additional  reasons 
may  be  urged  to  show  that  the  conrt  has 
erred  In  its  ruling.  But  where  a  question 
of  law  has  once  been  fully  discussed  on 
the  argument,  and  considered  by.  the 
court,  we  cannot  admit  that  a  party  is 
entitled  to  a  reargument  on  the  ground 
that  there  is  manifest  error  In  the  decis- 
ion. "  The  conrt  has  always  adhered  to 
this  rule,  and  will  be  guided  by  it  in  the 
future.    Motion  for  reargument  denied. 


TOWNBHEND  V.  MINNEAPOLIS  COLD-STOB- 

AQE  &  Fbbbzbb  Co. 
(Supreme  Court  qf  U*>me$ota.    April  87,  1881.) 

PLBADIMO — ^RXPLT— AmiUCATIVB  BjtLIXF  —  COXTX- 
TBR-CLAIK  —  RaPLIVIH  —  DSFBHBaS  —  LiBK  FOR 

Btoraob. 

1.  When  a  reply  sets  np  and  aaks  affirmative 
relief  npon  a  canae  ot  action  different  from  that 
alleged  in  the  oomplaint,  it  it,  if  it  la  to  be  re- 
gU'ded  only  as  tbe  basis  for  affirmative  recoreiy, 
and  not  a  defense  to  matter  in  the  answer,  a  de- 
parture in  pleading. 

8.  IX  a  oounter-olaim  may  l>e  set  up  in  a  re- 
ply, it  can  l>e  only  to  defeat  a  recovery  on  a 
coanter-olaim  in  the  answer,  and  not  for  an 
•flirmative  Judgment  on  it. 

8.  There  can  t>e  no  connter-olaim  or  aet-oft  to 
m  mere  defense. 

4.  Matter  pleaded  expressly  as  •  oomiter- 
olalm,  thoogh  not  proper  as  snob,  may,  if  it  oon- 
Btitnte  a  defense  to  a  claim  in  the  opposite  plead- 
ing, be  available  as  a  defense. 

6.  Under  the  common- law  doetrine  of  recoup- 
ment,  a  party  against  whom  a  claim  la  made  np- 
on a  contract  may  abate  or  bar  such  claim  by 
proof  of  damages  sustained  by  him  by  tlie  other 
party's  breach  of  the  contract 

0.  Thus  where,  in  an  action  in  replevin,  the 
defendant  Justifies  the  detention  npon  a  lien 
claimed  for  storing  the  property,  the  plaintiff  may. 
in  order  to  defeat  the  claim  of  lien,  allege  and 
prove  damages  sustained  by  him  .to  as  much  as 
or  more  ttian  the  amount  claimed  to  be  due  for 
staring. 
(SylUOnu  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county ;  Lochbbn,  Judge. 

C.  J.  C&h&ley,  for  appellant.  Merrick  & 
Merrick,  for  respondent. 

GiLFiLLAN,  C.  J.  The  action  is  by  plain- 
tiff, as  owner,  to  recover  possession  of 
1,400  barrels  of  apples ;  the  complaint  de- 
manding Judgment  for  the  delivery  ot  the 
apples,  and  damages  for  the  detention 
thereof.  The  answer  claims  a  lien  on  the 
apples  as  warehouseman,  for  storing  them 
at  an  agreed  price  per  barrel  per  mouth, 
amounting  tu  f638,  and  also  a  Hen  by 
agreement  between  it  and  defendant  for 
freight  charges  on  the  apples  paid  by  it 


to  the  railroad  company  which  bad  trans- 
ported them  on  receiving  them,  at  the  re- 
quest of  plaintiff,  the  amount  so  paid  be- 
ing f887.27,  of  which  plaintiff  has  paid  it 
f  596.16;  and  also  a  lien  amounting  to  $4.- 
42  for  two  items  of  services  on  the  apples, 
— the  amount  of  said  liens  unpaid  t>einK 
$928.68;  and  It  claims  the  defendant  is  en- 
titled to  poBscsBion  under  the  liens,  and 
it  aaks  that  the  action  be  dismissed.  The 
reply  admits  the  agreement  for  storage, 
and  the  fact  ot  storage,  except  ot  118  bar- 
rels for  one  month ;  admits  the  payment 
of  the  freight  charges  by  defendant:  bat 
denies  any  agreement  for  a  lien  on  ac- 
count thereof ;  and  allegres  that  plaintiti 
has  repaid  defendant  all  so  paid ;  and  de- 
nies all  other  new  matter  in  the  answer; 
and  then  the  reply  proceeds, "The  plaintltT 
alleges,  by  way  of  counter-claim  to  the 
claim  of  defendant  as  alleged  in  his  said 
answer;"  and  then  sets  forth  what  are, 
in  effect,  allegations  of  incompetency  and 
negligence  on  the  part  of  defendant  in  the 
storing  and  keeping  of  the  apples,  in  con- 
sequence whereof  600  barrels  were  lost, 
and  the  remainder  injured,  to  plaintiff's 
damage  ot  fl.ToO.  The  reply  then  de- 
mands Judgment  as  in  the  complaint  de- 
manded, and  for  the  sum  of  $1,760  and  In- 
terest. At  the  trial  the  eoart  granted  de- 
fendant's motion  for  Judgment  ot  dismlsB- 
al  on  the  plecklingB.  From  the  order  re- 
fusing a  new  trial,  it  'appears  that  the 
court  ordered  Judgment  because  it  regards 
tbe  part  ot  the  reply  designated  a  "conn- 
ter-clalm  "  to  be  a  departure  in  pleading, 
and  that  disregarding  the  reply,  so  tar  as 
it  was  a  departure,  the  defendant  was  en- 
titled to  Judgment  on  the  facts  in  the  an- 
swer admitted  by  the  repl.y.  Treating 
that  part  of  the  reply  as  a  departure,  the 
decision  of  the  court  would  be  correct. 
We  suspect,  though  it  does  not  appear  in 
the  record,  that  it  was  in  the  court  below 
insisted  bj'  the  plaintiff  merely  that  this 
matter  in  thereply  was  proper  as  the  basis 
tor  the  recovery  of  afHrmatlve  relief  by 

glaintiff.  In  that  view  it  would  certainly 
e  a  departure  in  pleading,  for  the  matter 
thus  pleaded  does  not  support  nor  fortify 
the  cause  of  action  set  forth  in  tbe  com 
plaint,  but  constitutes  an  entirely  distinct 
and  independent  cause  of  action.  We  do 
not  determine  whether,  in  any  case,  a  plain- 
tiff may  set  up  a  counter-claim  or  set-oft  in 
his  reply.  If  it  can  ever  be  dune,  it  cannot 
be  for  the  purpose  of  an  affirmative  recov- 
ery upon  it,  but  can  be  only  to  defeat  a  re- 
covery by  defendant  upon  a  cause  of  ac- 
tion set  up  in  tbe  answnr  as  a  counter- 
claim. This  answer  contoins  no  connter- 
clalm,  but  only  a  defense.  There  is  no 
such  thing  as  a  counter-claim  or  set-off 
against  a  mere  defense. 

As  we  have  intimated,  we  donbtthat 
the  effect  of  the  matter  called  a  "counter- 
claim "In  the  reply  upon  tbe  claim  for  a 
lien  in  the  answer;  Its  tendency  to  defeat 
that  claim  was  urged  in  the  court  lielow. 
But  It  is  presented  to  us  upon  the  record, 
so  that  we  hare  to  determine  it.  Of 
course,  the  plaintiff  may.  In  bis  reply,  al- 
lege a  defense  against  the  claim  for  a  lien ; 
as  that  the  debt  for  which  the  lien  is 
claimed  never  accrued,  or  that  it  has  l>eea 
paid,  or  the  lien  extinguished  in  any  other 
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way.  And  here  ariBea  the  question  of 
pleading.  May  a  party  who  pleads  mat- 
ter expressly  as  a  counter-claim  have  the 
benefit  of  It  as  a  defense.  If  it  constltnte  a 
defense,  bnt  not  a  counter-c-Ialm  ?  In 
BrouKbton  ▼.  Sherman,  21  Minn.  431,  and 
Griffin  ▼.  Jorgenson,  22  Minn.  92,  It  was 
held  that,  to  constitute  new  matter  a 
counter-claim,  it  must  be  pleaded  as  such. 
This  may  be  done  by  stating  in  the  plead- 
ing  that  it  is  pleaded  as  a  counter-claim, 
or  by  a  demand  for  affirmative  relief  upon 
it.  There  are  good  reasons  for  requiring 
this,  one  of  which  la  that  the  opposite 
party  may  be  apprised  that  be  is  called  on, 
not  merely  to  make  good  the  claim- he  as- 
serts in  his  pleading,  bnt  to  defend  him- 
self against  affirmative  relief  sought  by 
bis  opponent.  Matter  may  be  of  such  a 
nature  as  to  be  a  defense,  and  also  a  coun- 
ter-claim. Eastman  v.  Linn,  20  Minn.  4^, 
(Oil.  887.)  Its  conBeqoencea,  when  nsed 
as  a  counter-claim,  may  be.  in  very  many 
cases  would  be,  more  serious  to  the  party 
against  whom  it  is  pleaded  than  if  used 
as  a  defense  only.  It  is  not  necessary  that 
new  matter  shall  be  stated  to  be  pleaded 
as  a  defense.  If  it  be  in  a  defensive  plead- 
ing, and  is  a  defense,  it  is  enough.  It  is 
only  when  it  is  to  be  used  for  the  larger 
purpose  of  establishing  an  affirmative 
cause  of  action  that  the  purpose  of  plead- 
ing it  need  be  stated.  Prtiaa  fade  it  is 
pleaded  as  a  defense  only.  It  is  a  general 
rule  of  pleadlngthat  a  party  does  not  lose 
the  benefit  of  matter  pleaded,  by  asking 
for  it  a  greater  ellect  than  it  is  entitled  to. 
If,  therefore,  the  matter  pleaded  in  this 
reply  as  a  counter-claim  is  a  defense  to  the 
claim  of  lien  in  the  answer,  although  it  is 
not  properasacounterKslalm,  the  plain- 
tiff is  entitled  to  the  benefit  of  it,  so  far 
:8  may  be  necessary  to  defeat  the  claim 
tor  a  lien.  It  is  to  be  observed  that  the 
reply,  otherwise  than  in  the  part  stated  to 
be  for  a  counter-claim,  put  in  issue,  or 
states  a  defense  to,  the  claim  of  lien  except 
BO  far  as  it  is  based  on  the  right  to  com- 
pensation for  storing  the  apples.  It  is  the 
effect  of  the  matter  pleaded  as  a  counter- 
claim on  that  right  to  compensation  that 
to  to  be  considered.  The  common-luw 
doctrine  of  recoupment  is  not  affected  by 
the  statute  of  counter-claim,  except  that 
the  right  is  thereby  extended,  so  that  the 
party  entitled  to  recoup  may,  if  he  so 
elect,  go  beyond  abating  or  barring  the 
plaintiff's  claim,  and  recover  an  affirma- 
tive Judgment  for  the  difference  in  bis  fa. 
vor.  Ue  may  still  plead  and  prove  as  a  de- 
fense, in  whole  or  in  part,  the  damages 
he  has  sustained  by  plaintiff's  breach  of 
the  contract  upon  which  he  is  sued.  The 
theory  of  the  doctrine  was,  not  of  setting 
off  one  cause  of  action  against  another, 
for  the  common  law  did  not  permit  that. 
Some  cases  give  as  a  reason  for  the  doctrine 
that  it  Is  to  avoid  circuity  of  action.  Bnt 
the  most  satisfactory  reason  is  that  stated 
by  Chancellor  Walwokth  in  Beab  v.  Mc- 
Aiister,  8  Wend.  10»-U5:  "There  is  a  nat- 
ural equity,  especially  as  to  claims  grow- 
ing out  of. the  same  transaction,  that  one 
claim  should  compensate  the  other,  and 
that  the  balance  only  should  be  recov- 
ered." In  otherwords,  there  is  really  and 
equitably  due  a  party  upon  a  contract  or 


transaction  the  balance  in  his  favor,  after 
adjusting  the  claims  of  both  parties  aris- 
ing from  the  same  contract  or  transac- 
tion. That  Independent  of  any  statute  a 
defendant  may  abate  or  bar  the  plaintiff's 
claim,  by  proof  of  damages  sustained  by 
him  by  plaintiff's  non-performance  of  the 
agreement  sued  on,  was  recognised  in 
Harlan  v.  Railway  Co.,  81  Minn.  427, 18  N. 
W.  Bep  147.  The  case  is  not  like  Cooper 
V.  Simpson.  41  Minn.  46,  42  N.  W.  Bep.  001. 
That  was  a  case  of  counter-causes  of  ac- 
tion ariHlng  on  independent  contracts, 
and  it  was  held  in  effect  that  one  did  not 
extinguish  the  other.  Taking  the  allega- 
tions of  the  reply  to  be  true, — and  of  course 
they  must  be,  for  the  purpose  of  the  ap- 
peal—there was  nothing  due  defendant 
on  the  contract  for  storage,  and  conse- 
quently there  could  be  no  Hen  for  storage. 
The  matter  pleaded  was  therefore  a  de- 
fense  to  the  claim  for  llen,]ust  as  payment 
would  have  been.    Order  reversed. 

MiTCBELt,,  J.,  took  no  part  in  the  decir  ■ 
ion. 


Atbbs  t.  Minneapolis,  St.  P.  &  S.  S.  M. 

By.  Co. 
(Supreme  Court  of  Mirmetota.    May  B,  1891.) 
RiviBW  ON  Appiai.— Wkioht  of  Evisbno. 
Beld,  upon  an  examination  of  the  record 
in  this  case,  that  we  are  not  satisfied  that  a  pre- 
ponderance of  the  evidence  was  so  manifestly  and 
palpably  in  favor  of  the  verdict  aa  to  justify  this 
cooit  in  reversing  an  order  of  the  trial  oonrt  set- 
ting it  aside. 
(SyUabut  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county ;  Smith,  J  udge. 

J^.  D.  Lurrabee,  for  appellant.  Koon, 
WbelaD  Jk  Bennett,  for  respondent. 

Collins,  J.  This  action  was  brought 
to  recover  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  defendant 
railway  company  towards  plaintiff,  while 
be  was  a  brakeman  in  its  employ.  At  the 
trial  a  verdict  was  obtained  against  the 
company,  which  was  afterwards  set  aside 
by  the  court,  on  the  ground  that,  upon 
two  very  material  points,  it  was  not  sus- 
tained by  a  preponderance  of  evidence.  In 
our  opinion  it  is  not  important  that  we 
should  here  review  the  testtm«>ny,  and 
nothing  would  be  gained  by  a  discussion 
of  it.  It  is  sufficient  for  us  to  state  that 
it  has  been  carefully  perused  and  examined, 
and  we  are  unable  to  diseover  that,  when 
granting  a  new  trial,  the  court  below 
failed  to  observe  and  exercise  the  sound 
legal  discretion  which  is  and  must  neces- 
sarily be  vested  in  it,  in  order  to  prevent 
the  possibility  of  great  injustice  through 
the  instrumentality  of  verdicts.  There 
was  certainly  no  abuse  of  discretion  by 
the  court.  The  rules  which  have  uniform- 
ly governed  the  consideration  of  appeals 
from  thisclasBof  orders  have  been  so  often 
and  so  clearly  stated  in  our  published 
opinions  that  they  need  no  repetition  on 
this  occasion.  As  we  are  not  satisfied 
from  an  examination  of  the  case  that  a 
preponderance  of  the  evidence  was  mani- 
festly and  palpably  in  favor  of  the  verdict, 
it  is  not  Incumbent  upon  us  to  disturb  the 
action  of  the  trial  court.    Order  affirmed. 
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MORI4RTT  T.  McDBTITT. 

(Supreme  Count  of  MirmMOta.    Kay  6, 1801.)  . 
SuFricixiroT  o»  Vbrdict— Unceetaintt. 

1.  A  verdict  is  not  sufficiently  certain  when 
it  cannot  be  made  certain  by  reference  to  the  rec- 
ord. 

2.  In  the  complaint  herein,  a  canse  of  »ction 
arising  on  contract  was  set  forth,  and  a  payment 
of  925  Thereon  admitted.  The  answer  alleged  the 
contract  made  to  have  been  of  an  entirely  difler- 
ent  character,  denied  the  payment,  and  contained 
two  counter-claims,  one  being  a  loan  of  C25  to 
plaintiff.  This  loan  was  put  in  issue  by  the  re- 
ply, and  there  was  nothing  in  the  record  tend- 
ing to  indicate  that  the  payment  admitted  by  the 
plaintiff  and  the  loan  alleged  by  the  dafsndant 
were  the  same  transaction.  The  verdiot  waa  as 
follows:  "We,  the  jury  in  the  above.«ntltled  ao- 
tion.  And  a  verdict  In  favor  of  the  plaintiff  In  the 
sum  of  the  (twenty-five)  $25  dollars,  now  in  his 
possession;"  and  on  this  verdict  Judgment  was 
entered  against  the  plaintiff.  Beld,  that  the  ver- 
dict was  too  uncertain  to  sustain  the  judgment. 

(£f|/UaInM  b\i  the  Court.) 

Appeal  from  district  court,  Scutt  coun- 
ty; Baxter,  Judge. 

Jamea  McHale,  for  appellant.  B.  A.  <f  F. 
C.  Irwtn,  tor  respondent. 

Coi.UN'B,  J.  The  verdict  rendered  in  tbia 
action,  the  same  being  properly  entitled 
and  signed,  was  as  follows:  "We,  the  Ju- 
ry In  the  above-entitled  action,  find  a  ver- 
dict In  favor  of  the  plaintiff  In  the  sum  ot 
the  (twenty-five)  f2S  dollars,  now  in  his 
possession."  Thereupon  Judgment  was 
entered  against  the  plaintiff  for  the 
amount  of  defendant's  costs  and  disburse- 
ments, which  Judgment  was  set  aside  up- 
on the  ground  that,  by  reason  of  ita  am- 
biguity and  uncertainty,  the  verdict  was 
ot  no  value  tor  any  pnrpone.  The  order 
appealed  from  must  be  affirmed,  unless 
the  Verdict  can  be  treated  and  considered 
as  tor  the  defendant;  the  finding  of  the 
Jury  construed  to  the  effect  that  plalntlH 
bad  no  cause  of  action.  A  verdict  must 
be  confined  to  the  matters  put  in  issue  by 
the  pleadings,  and,  if  responsive  to  these 
Issues,  it  Is  suiUclent.  It  must  be  con- 
strued with  reference  to  the  pleadings,  and 
is  sufficiently  certain  if  it  can  be  made  cer- 
tain by  reference  to  the  record.  Although 
Informal,  It  is  good,  If  the  finding  of  the 
matter  in  Issue  may  be  concluded  from  it, 
and  it  can  be  understood  by  the  court. 
Jones  v.  King,  30  Minn.  868, 15  N.  W.  Rep. 
670;  Leftwicb  v.  Day,  32  Minn.  512,  21  N. 
W.  Rep.  781.  The  correctness  of  these 
rules  will  not  be  questioned :  the  dtfl[lculty 
lies  in  their  application  to  the  v<>rdlct 
here.  In  the  complaint,  wherein  was  set 
forth  a  canse  ot  action  arising  on  con- 
tract, the  plaintiff  admitted  a  payment  of 
f25  by  defendant.  By  the  answer  the 
making  of  the  alleged  contract  and  the 
payment  of  any  sum  ot  money  thereon 
were  denied.  The  defendant  averred  the 
making  of  an  entirely  different  contract, 
and  also  set  up  two  counter-claims  In  his 
answer,— one  for  grain  sold  and  delivered 
to  plaintiff,  said  to  be  of  the  value  of 
f  13.10 ;  the  other  for  money  to  the  amount 
of  f  25,  alleged  to  have  been  loaned  to  him. 
Both  ot  these  demands  were  put  In  issue 
by  the  reply,  and  there  Is  nothing  In  the 
record  tending  to  indicate  that  the  pay- 
ment referred  to  in  the  complaint  and  the 


loan  alleged  In  the  answer  were  the  same 
transaction.  Possibly  this  might  be  In- 
ferred,  and  it  might  also  be  conjectured 
that  the  language  ot  the  verdict  in  re- 
spect to  the  $25,  "  now  In  his  possession, " 
had  reference  to  the  sum  which  plaintiff 
admitted  he  bad  received,  or  had  reference 
to  the  amount  claimed  by  defendant  to 
have  been  a  loan.  But  we  are  ot  the  opin- 
ion that  to  so  assume  would  require  too 
much  surmise  and  conjecture  as  to  what 
was  Intended  by  the  Jury.  A  substantial 
requisite  of  a  verdict,  the  element  of  cer- 
tainty, is  wanting;  and  while  it  is  the 
duty  of  a  court  to  mould  a  verdict  into 
form,  where  the  intention  of  the  Jury  ap- 
pears, it  cannot  be  done  with  safety  in 
this  instance.  A  somewhat  analogons 
case,  in  which  the  verdict  was  set  aside  for 
uncertainty,  is  that  of  Dlehl  v.  Evans,  1 
Serg.  A;  R.  867.    Order  affirmed. 


Oravbs  t.  Aurrican  Litb-Stock  I.VS.  Co. 

{Sy/preme  Court  of  lUnneaota.    Hay  5, 1991. ) 
Action  ok  Imusi.xoi  Foucr— Riaars  o*  Kobt- 

a^OOB  ARD  IfOKTOAOH— DlBWTTlXe  VUDICT. 

1.  A  mortgagor's  right  to  recover  in  his  own 
name  upon  an  insurance  policy,  in  which  the 
loss,  if  any,  is  made  pa,vable  to  ue  mortgagee  as 
his  interest  may  appear,  depends  upon  his  hav- 
ing paid  the  debt,  or  having,  In  some  other  proper 
manner,  satisfied  and  discharged  the  inctunbranoe; 
or,  possibly,  he  might  reoover  by  alleging  in  his 
complaint,  and  showing  npon  the  trial,  tbat  the 
mortgagee  had  consented  to  and  authorized  a  re- 
covery by  him. 

2.  When  an  action  is  brought  upon  such  a 
policy  by  the  mortgagor  against  the  Insurance 
company,  the  mortgagee,  and  another  person,  to 
whom  it  is  alleged  In  the  complaint  the  mortgagee 
has  sold  and  assigned  the  debt  and  the  mortgage, 
it  also  being  alleged  in  the  eomplalnt  that  tbe 
debt  has  been  paid  and  the  incumoranue  satisfied, 
this  court  cannot  presume  m  against  the  insurer, 
who  alone  auswerad,  so  far  as  is  shown  by  tbe 
record,  that  tbe  mortgagee  and  Us  alleged  suc- 
cessor in  interest  were  served  with  the  sammona, 
and  were  in  default  for  want  of  answer  when  the 
case  was  tried  below. 

8.  When  the  parties  rested  their  case,  de- 
fendant having  offered  no  testimony,  the  court  in- 
strocted  and  the  Jury  retomed  a  verdict  for 
plaintiff.  Held,  upon  an  examination  of  the  tes- 
timony as  to  the  alleged  sale  and  payment  of  the 
debt  and  assignment  and  satlstacUonof  the  mort- 
gage, that  the  instruction  of  the  court  was  not 
justified. 
(iSyUofm*  by  the  Cowrt.) 

Appeal  from  circuit  court.  Nobles  coun- 
ty ;  Perkins,  Jndgp. 

Edwia  A.  Janrgard,  for  appellant.  P.  B. 
Brown,  for  respondent. 

CoLLiKB,  J.  This  was  an  action  brought 
to  recover  upon  an  Insurance  policy  issued 
by  the  defendant,  a  corporation  organised 
under  tbe  laws  of  this  state,  and  engaged 
In  the  business  ot  insuring  live-stock. 
When  tbe  plaintiff  rested  his  case,  defend- 
ant corporation  moved  to  dismiss  on  the 
ground  tbat  plaintiff  had  tailed  to  make 
out  a  cause  of  action,  which  motion  was 
denied.  The  defendant  ottered  no  testi- 
mony, and  thereupon  the  court  directed 
and  a  verdict  was  returned  against  it. 
The  appeal  is  from  an  order  denying  a  new 
trial.  By  the  terms  of  the  policy,  the  loss, 
it  any,  was  made  payable  to  one  Ueorge 
C.  Huntington,  mortgagee,  as  his  interest 
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mi^bt  appear,  and  Hnnttngton  was 
named  bb  a  defendant  in  both  Bummons 
and  complaint.  It  was  alleged  in  the  com- 
plaint that  on  April  5, 1888,  before  the  day 
on  which  the  policy  was  iBaaed,  plalntlfl 
bad  duly  made  and  delivered  to  the  Hnnt- 
lugton  mentioned  In  the  policy  a  mortgage 
opon  the  animal  insured  tosecurethe  pay- 
ment of  plaintiff's  promissory  notes  in  an 
amoant  largely  exceeding  the  amount  of 
the  policy,  all  of  which  waa  known  to  de- 
fendant when  issuing  the  same;  that 
thereafter  Huntington  duly  indorsed  and 
delivered  the  notes  and  assigned  the  mort- 
gage to  the  defendant  Bosr,  and  also  that 
thereafter,  but  prior  to  the  commencement 
of  the  action,  said  notes  and  mortgage 
had  been  fully  paid  and  satiBfled.  The  on- 
ly answer  of  which  we  have  any  knowledge 
Is  that  made  by  the  defendant  corpora- 
tion, and  upon  tills  alone  the  action  seems 
to  have  been  tried.  On  the  trial  the  par- 
ties regarded  the  allegations  of  the  com- 
plaint in  respect  to  the  payment  of  the 
notes  and  the  satisfaction  of  the  mort- 
gage as  In  issue,  the  plaintiff  testifying  up- 
on direct  examination  that  Huntington 
had  no  claim  upon  the  horse,  and  that  the 
mortgagehad  been  paid  up  and  destroyed 
prior  to  the  bringing  of  the  action ;  but 
on  croBB-examiuatlon  he  admitted  that  a 
part  of  the  amount  evidenced  by  his  notes, 
not  .vet  due,  remained  unpaid.  He  also 
stated  that  his  payments  were  to  Robb  ; 
that  he  bad  not  seen  the  mortgage  from 
thedayltwasgiven;  and  that  all  he  knew 
in  respect  to  the  alleged  ownership  of  the 
notes  and  mortgage  by  Boss,  or  as  to  the 
satisfaction  or  destruction  of  the  last-men- 
tioned instrument,  was  what  Boss  had 
told  him.  It  very  clearly  appeared  that 
he  had  paid  tbe  latter  an  amount  nearly 
equal  to  tbe  debt,  but  it  did  not  appear, 
except  as  we  have  stated,  that  Ross  held 
either  notes  ur  mortgage,  by  assignment 
or  otherwise.  From  the  testimony  on 
this  point  it  did  not  conclusively  appear, 
as  it  should  have  done  In  order  to  sustain 
tbe  ruling  of  the  court  refusing  to  give  to 
tbe  jury  the  defendant's  third  request,  and 
again  in  Its  Instruction  to  find  for  the 
plalntitr,  that  the  original  mortgagee  had 
parted  with  bis  lien,  either  by  a  payment 
or  transfer  of  tbe  notes  or  by  an  assign- 
ment or  satisfaction  of  the  mortgage. 
Upon  tbe  other  hand,  it  had  been  made 
apparent  that  all  of  the  debt  secured  by 
tbe  mortgage  had  not  been  paid  tu  any 
one:  that  there  yet  remained  an  nmonnt 
nearly  or  quite  equal  to  that  demanded 
under  the  policy ;  and  that  plaintiff's  pos- 
itive assertions  as  to  Ross'  right  to  re- 
ceive the  money  and  as  tu  a  discharge  or 
■a ttsf action  of  the  mortgage  were  wholly 
based  upon  what  the  latter  bad  said  to 
bini.  The  appellant  has  made  several  as- 
signments of  error,  but  upon  a  critical  ex- 
amination of  each  and  of  tbe  entire  testi- 
mony we  see  no  reason  tor  saying  that 
the  court  erred,  except  in  respect  to  this 
single  point.  Even  If  this  testimony  had 
been  snfflcient  to  have  warranted  a  ver- 
dict for  plaintiff,  (and  of  this  we  have 
doubt,)  it  was  not  conclusive,  and  hence 
tbe  action  of  the  court  cannot  be  sus- 
tained. To  Justify  its  rulings  the  testimo- 
ny should  have  been  conclusive  upon  every 


material  allegation  of  the  complaint  not 
admitted  in  the  answer  or  upon  the  trial. 
It  is  asserted  in  tbe  respondent's  brief,  and 
the  same  statement  was  made  on  the  oral 
argument,  that  payment  of  thefuU  amount 
due  on  the  notes;  and, further,  that  neither 
of  the  defendants  Huntington  and  Ross  had 
orclaimed  to  have  alien  upon  the  horse,  or 
any  rights  whatever,  by  virtue  of  the  pol- 
icy, stood  admitted  by  their  failure  to  an- 
swer in  the  action.  This  position  would 
be  unassailable  if  it  ap|)eared  from  the  re- 
turn to  this  court,  or  If  it  bad  been  con- 
ceded upon  the  argument  by  appellant's 
counsel,  that  the  parties  named  had  been 
served  with  the  summons,  or  had  ap- 
peared In  the  case,  and  at  tbe  time  of  the 
trial  were  in  default.  But  there  is  abso- 
lutely nothing  in  the  record  from  which  dt 
can  begathered  that  either  Huntington  or 
RosB  had  been  advised  of  the  pendency  of 
an  action  upon  the  policy,  in  which  they 
were  named  as  defendants.  It  cannot  be 
presumed,  and  in  the  appellant's  brief,  as 
well  as  upon  the  argument.  It  was  assert- 
ed to  the  contrary.  We  have  not  over- 
looked the  proposition  made  by  respond- 
ent's counsel,  that  a  mortgagor  may  sue 
upon  a  policy  in  bis  own  name,  by  permis- 
sion of  a  mortgagee  to  whom  a  loss,  it 
any,  is  made  payable;  and  the  further 
statement  in  the  brief  that  such  permis- 
sion, being  alleged  in  tbe  complaint,  and 
not  denied  by  the  answer,  stands  admit- 
ted. The  trouble  here  is  that  it  was  no- 
where alleged  in  the  complaint  that  the 
njortgagee  had  permitted  the  mortgagor 
to  bring  an  action  in  bis  own  name,  or 
bad  consented  to  it,  or  even  that  he  had 
any  knowledge  of  it.  Tbe  mortgagee  and 
his  alleged  assignee  were  made  defendants, 
tbe  claim  being  that  they  had  no  further 
right  or  interest  in  tbe  insured  property. 
Nor  have  we  overlooked  the  proposition 
that,  as  tbe  case  was  tried  about  19 
months  after  the  death  of  the  horse,  the 
time  within  which  the  mortgagee  could 
bring  an  action  under  the  provisions  of 
the  policy— six  months  from  the  day  of 
the  loss — haying  expired  long  before  the 
trial,  and  no  claim  having  been  made  or 
action  Instituted  by  tbe  mortgagee,  the 
plaintiff's  right  to  recover  upon  the  p«)lify 
became  absolute.  To  give  weight  to  the 
suggestion  we  should  have  to  Indulge,  the 
record  being  silent,  in  tbe  somewhat  vio- 
lent presumption  that  a  claim  hail  not 
been  made,  and  that  no  action  had  been 
commenced,  by  the  party  to  whom  the 
loss,  if  any,  was  made  payable,  according 
to  the  terms  of  the  policy.  Again,  the 
plaintiff's  right  to  recover  in  an  action 
against  the  insurance  company  must  be 
made  to  depend  upon  his  right  to  tbe 
money  as  against  the  mortgagee.  It  de- 
pended upon  his  having  paid  the  debt,  or 
having  In  some  other  proper  maunersatls- 
fled  and  discharged  tbe  incumbrance.  Or 
possibly  be  could  ha  re  recovered  bad  be 
alleged  in  his  complaint  and  shown  upon 
the  trial  that  the  mortgagee  had  consent- 
ed and  authorized  a  recovery  by  the  plain- 
tiff mortgagor.  But  theright  of  the  latter 
could  not  be  made  tu  depend  solely  upon 
the  fact  that  no  claim  had  been  made  or 
action  instituted  by  the  mortgagee  with- 
in the  period  of  time  prescribed  by  the 
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terms  ot  tbe  policy  for  the  presentation 
ot  a  claim  of  loss  or  the  bringing  of  an  ac- 
tion.   Order  reversed. 

MiTCHBi.1.,  J.,  necessarily  absent,  did  not 
participate. 

State  ex  rel.  Phkbyl  v.  Flaherty  et  a/. 

{Supreme  Cov/rt  of  Minnesota.  May  5,1891.) 
Costs  on  Appbai/— Latiso  oct  Hiohwat. 
Under  the  prorislona  of  Oen.  St.  1878,  o. 
IS,  I  61,  relating  to  appeals  to  justices  of  the 
peace  from  the  decisions  of  town  saperrisors  or 
county  commissioners,  In  respect  to  highways  and 
cartways,  a  justice  is  authorized  to  enter  judg- 
ment for  costs  of  the  appeal  in  favor  of  the  pre- 
vailing party. 

(SyUaJjue  hy  the  Court.) 

Appeal  from  district  conrt,  Wright 
connty:  Younq.  Jodge. 

W.  E.  CulkiD,  for  appellants.  Jaa.  C. 
Tarbox,  for  respondent. 

Collins,.  J,  The  sole  question  for  con- 
sideration In  this  proceeding  is  as  to  the 
power  ot  a  jastlce  of  the  peace  to  enter 
Judgment  against  a  town  for  the  amount 
of  an  appellant's  costs,  in  cases  where  an 
order  or  determination  of  the  town  super- 
visors refusing  to  lay  out  n  highway  or 
cartway  Is  reversed  upon  an  appeal  taken 
under  the  provisions  of  Gen.  St.  1878,  c. 
IS,  §§  59,  60.  The  appellants  here  (de- 
fendants below)  Insist  that  a  justice  has 
no  such  power;  that  his  connection  with 
the  pn>ceeding8  terminates  when  he  re- 
ceives tbe  return  of  tbe  Jury  and  flies  It 
with  the  town  clerk  or  county  auditor,  as 
the  case  may  be;  and  that  the  costs  paid 
or  incurred  by  the  appellant  In  Justice's 
court  are  to  be  passed  upon  and  allowed 
by  the  supervisors  as  any  other  claim 
against  a  town.  The  statute  In  reference 
to  the  costs  on  such  appeals  does  not  ex- 
pressly provide  for  an  entry  of  Judgment, 
its  language  (chapter  13,  supra,  §  61)  be- 
ing: "If  the  determination  of  the  su- 
pervisors or  commissioners  shall  be  af- 
firmed by  the  Jury,  the  party  appealing 
shall  pay  all  costs;  but  If  such  determina- 
tion shall  be  reversed,  •  •  •  then  the 
costs  In  the  case  shall  be  a  charge  against 
the  town  or  connty, "  etc.  Tbe  fact,  how- 
ever, that  there  Is  no  language  which  ex- 
pressly directs  a  determination  of  the 
amount  of  the  costs  by  the  Justice,  or  an 
entry  of  Judgment  by  hlm,cannotcontrol; 
for  several  Instances  might  be  referred  to 
where,  under  our  statutes,  costs  or  dis- 
bursements, or  both,  are  awarded  In  In- 
dlcial  proceedings  In  favor  ot  the  prevail- 
Ing  party,  without  express  provision  for 
their  ascertainment,  or  for  an  entry  ot 
Judgment  therefor.  It  is  obvious  that 
when  an  appeal  is  taken  all  subsequent 
proceedings  are  of  a  Judicial  character. 
The  jury  is  selected  and  Impaneled,  the 
witnesses  are  sworn  and  examined,  and 
the  trial  had  in  one  of  the  Judicial  trihn- 
nals  ot  the  state.  As  In  the  trial  of  other 
cases,  certain  expenses  are  Incurred  by  the 
parties,  some  ot  which  are  recognised  by 
the  statute  as  a  proper  charge  against  the 
defeated  party ;  while  other  Items  of  ex- 
pense, necessarily  incident  to  the  litiga- 
tion, must  be  borne,  without  regard  to 


results,  by  the  party  incnrring  ttie  same. 
Costs  on  appeals  of  this  nature  are  allow- 
ances awarded  tbe  prevailing  party :  snch 
sums  OS  have  been  fixed  by  law  as  fees  for 
the  otflcers,  for  the  Jurors,  and  for  the  wit- 
nesses. Tbe  amount  of  these  fees  can  only 
be  ascertained  In  the  tribunal  wherein  tbey 
may  have  been  made,  and  are  not  costs, 
within  the  meaning  ot  paragraph  61,  until 
adjudicated  and  determined  by  a  formal 
Judgment  of  tbe  court  Toconstrae  this 
statute  as  demanded  by  tbe  appellants  here 
would  require  us  to  bold  that  the  law- 
makers intended  to  put  a  prevailing  town 
or  county  to  the  trouble  of  collecting  its 
costs  from  an  appellant,  when  the  order 
ot  the  supervisors  or  commissioners  stood 
al]lrnied,lnsomeunBugg«>sted  manner,  not 
by  means  of  a  Judgment  in  tbe  same  pro- 
ceeding ;  and  would  also  lead  to  tbe  ab- 
surdity of  lieclaring,  in  cases  where  the 
order  of  tbe  town  or  county  board  was 
reversed,  that  the  bill  of  costs  Incurred  by 
a  successful  appellant  should  be  passed 
upon  and  audited  by  thedeteated  respond- 
ent. Such  a  construction  ot  the  statute 
cannot  obtain.    Order  afllrmed. 

Mitchell,  J.,  absent,  took  no  part. 


KoHM  V.  Tedfobd. 
{Swpreme  Court  of  Mlnnegata.   Kay  9,  USL) 
Retikw  on  Appeal,. 
Upon  a  "case"  not  emhracing  a  statement 
that  it  contains  all  tbe  evidence,  and  not  certified 
to  contain  it  all,  a  verdict  cannot  be  set  aside  as 
being  unsupported  by  the  evidence. 
{SyUairu*  bv  the  Court) 

Appeal  from  municipal  court  of  Minne- 
apolis; Mahonbt,  Judge. 

Fred  Bogera,  for  appellant.  O.  Stoaneaa, 
tor  respondent. 

Feb  Cukiam.  The  only  question  on  this 
appeal  is  whether  in  the  making  ot  a  loan 
by  the  plaintiff,  through  an  agent,  there 
was  an  agreement  for  usurious  interest. 
The  case  contains  evidence  tending  to 
show  that  the  loan  was  made  upon  an 
agreement  for  tbe  payment  of  Interest  at 
tbe  rate  of  8  per  cent,  a  month,  and  that 
the  same  was  paid.  But,  even  If  the  evi- 
dence before  us  should  be  deemed  insuffi- 
cient to  support  the  verdict, the  appellant 
could  not  prevail;  lor  the  settled  case 
does  not  purport  to  contain  all  the  evi- 
dence, nor  Is  It  certified   to  contain   it. 

Judgment  affirmed. 


Hbhbtkad  et  a/,  v.  Cabqill  et  at. 
{Swprtrme  Cowrt  of  Mimieaota.     May  9,  1801.) 

CiOKDKHMATION  VNDStt  HiLL-DaM  ACT— APPBAJ.- 

BoND — Sbbtics  op  Noticb  or  Appbal. 

1.  A  bond  on  appeal  to  the  district  coort  from 
the  award  ot  commissioners  in  oondemnation  pro- 
ceedings under  the  mill-dam  act  maybe  approved 
by  a  court  commissioner,  although  the  statute 
prescribes  that  it  shall  be  approved  by  the  judge 
of  the  district  court  An  approval  of  a  bond  in- 
vokes a  determination  that  it  is  safflcient  in 
amount. 

2.  On  appeal  from  a  jodgment  of  the  district 
court  in  such  proceedings,  tbe  appellant  seeking 
a  reversal  of  the  judgment  upon  the  ground  that 
there  had  been  no  effectual  appeal,  so  as  to  give 
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iurisdiotion  to  that  court,  mnst  show  afllrma- 
tlrely  that  there  was  qo  jurisdiction.  From  a 
statement  of  facts  prepared  by  such  appellant, 
and  authenticated  by  the  district  court  as  true, 
and  which  shows  merely  such  a  publication  of  a 
notice  of  appeal  as  would  be  ineSeotoal,  it  is  not 
to  be  inferred  that  the  notice  of  appeal  was  not 
served  in  any  other  manner. 
ISyllabua  by  the  Court) 

Appeal  from  district  conrt,  Houston 
cuunty ;  Farmrr,  Jadgc. 

C.  N.  Enoa,  tor  appellants.  S.  B.  Meln- 
tire  and  lAoyd  Barber,  for  reppondents. 

Dickinson.  J.  The  above  appellants  In- 
stltoted  proceedings  under  the  statute  to 
acquire  ttae  rfght  to  construct  and  main- 
tain a  miU-dam  at  a  belgbt  wbicb  ^ould 
result  in  overflowlni;  lands  of  tbe  respond- 
ents. After  an  award  by  commissioners 
tbe  proceeding  came  before  the  district 
court,  and  was  there  tried  as  though  an 
appeal  had  been  properly  perfected,  and 
Judgment  was  entered,  wherein  it  is  recited 
tbat  these  respondents  had  dnly  appealed 
to  that  court  from  the  award  of  the  com- 
missioners. This  Is  Hn  appeal  from  that 
Judgment.  The  sole  ground  upon  which 
a  reTersal  is  sought  is  that  the  district 
court  had  no  Jurisdiction,  because,  as  tbe 
contention  is,  the  appeal  was  not  taken 
within  tbe  time  limited  by  statute  there- 
' for,— 30  days  after  noticeof  the  flling  ol  the 
commissioners'  report, — and  because  tbe 
bond,  althongb  approved  by  the  court 
commissioner  of  tbe  county,  was  not  np- 
proved  by  the  judge  of  the  district  court, 
nor  was  the  amount  of  tbe  bond  fixed  by 
him.  Assuming  that  it  was  essential  to 
the  acquiring  of  Jurisdiction  by  the  court 
that  the  requirement  of  the  statute  as  to 
a  bond  be  eoraplied  with,  we  are  of  opin- 
ion tbat  this  was  done.  The  court  com- 
missioner, having  tbe  authority  of  a  dlH- 
trlct  Judge  at  chambers,  might  discharge 
the  prescribed  official  duties  of  the  latter 
ofHcer  respecting  such  bonds.  The  ap- 
proval of  the  bond  by  tbe  proper  officer 
involved  a  determination  as  to  the 
amount  for  which  the  boud  should  be  giv- 
en, and  It  was  not  necessary  that  the 
amount  be  fixed  by  a  separateorder.  The 
appellants  assume  to  show  by  a  state- 
ment of  facts  embraced  in  and  allowed  as 
part  of  a  bill  of  exceptions  that  the  ap- 
peal was  not  taken  in  time,  II  at  all.  The 
contention  of  tbe  respondents  tbat  this  Is 
not  shown  mnst  be  sustained,  and  It  Is  un- 
necessary to  consider  whether  an  appeal 
can  be  perfected  In  such  cases  by  a  publi- 
cation of  tbe  notice,  where  the  adverse 
parties  are  non-residents  of  the  state. 
Even  lilt  be  assumed  that  an  appeal  can- 
not be,  or  that  it  was  not  in  this  case, 
perfected  In  that  manner.  It  does  not  ai>- 
Iiear  that  the  court  did  not  acquire  Juris- 
diction by  a  personal  and  timely  service 
of  the  notice.  The  appellants  are  not 
entitled  to  have  the  Judgment  from  which 
they  appeal  reversed  for  want  ol  jurisdic- 
tion unless  the  defect  be  affirmatively 
shown.  Error  Is  not  to  be  presumed. 
While  the  statement  of  facta  above  re- 
ferred to  shows  that  these  appellants 
were  non-residents  of  the  state,  and  that 
a  notice  of  an  appeal  by  these  respond- 
ents to  the  district  court  was  published 


for  seven  weeks  in  a  newspaper,  it  does 
not  show,  and  it  Is  not  to  be  inferred, 
that  the  notice  was  not  served  In  any 
other  manner;  hence  It  fails  to  show  tbat 
the  court  did  not  acquire  Jurisdiction. 
This  conclusion  is  not  in  conflict  with  the 
decision  in  Barber  v.  Morris,  37  Minn.  194, 
S3  N.  W.  Rep.  669.  As  it  was  Incumbent  on 
the  appellants  tusbow  the  fact  relied  upon 
for  a  reversal  of  the  judgment,  the  state- 
ment of  the  facts,  which  they  prepared 
for  that  speclflc  purpose,  and  bad  autben- 
tlcated  as  true,  does  not  Justify  an  Infer- 
ence in  favor  of  the  appellants  that  the 
facts  statml  wereall  of  the  facts  relating  to 
the  manner  of  the  service  of  the  notice  of 
appeal.  Tbe  rule  of  presumption  in  such 
a  case  is  different  from  that  to  be  applied 
when  the  record  of  an  action — the  judg- 
ment roll— purports  to  show  tbe  manner 
In  which  Jurisdiction  was  acquired,  as  was 
the  case  .In  Barber  v.  Morris.  Judgment 
affirmed. 

611.F11XAN,  C.  J.,  and  Mitchell,  J.,  did 
not  bear  the  argument  or  participate  in 
this  decision. 


Smith  v.  Bean,  Sheriff. 
(Supreme  Court  of  Jtfinnesoto.    May  9, 1891.) 

AssiomrsNT  vor  Bekefit  or  Cbbditors — Yaixd- 
ITT— WArvBa  or  Objeotiovs— Ihbtbuotions. 
1.  A  deed  of  assignment  for  the  benefit  of 
creditors,  reciting  as  facts  the  conditions  which 
would  Justify  an  assignment  under  the  insolvent 
law  01  1881,  and  providing  for  distribution  to 
''aredltors  who  shall  file  releases  of  their  debts 
ai  by  law  provided, "  held  to  be  on  its  face  a 
valid  assigiiment  under  that  statute. 

3.  Such  an  assignment  may  be  executed  out 
of  this  state,  and  even  by  a  non  resident;  the 
same  being  filed  In  the  county  in  this  state  where 
the  business  of  the  assignor  had  been  carried  on. 

8.  Bnch  an  assignment  being  offered  in  evi- 
dence in  proof  of  the  right  of  the  assignee  to 
maintain  an  action,  the  defendant  objected  only 
on  the  ground  that  it  was  executed  out  of  the 
state.  By  thus  limiting  bis  objtation  the  defend- 
ant waived  any  objection  which'inight  have  been 
made  on  tbe  ground  that  the  facts  had  not  been 
shown  which  under  the  statute  would  authorise 
the  making  of  an  assignment. 

4.  Eirror  Is  not  to  be  as.Higned  concerning  a 
charge  of  the  court  not  excepted  to. 

6.  An  appellant  is  not  entitled  to  have  assign- 
ments of  error  considered  when  he  has  not  in- 
cluded them  as  points  relied  upon  in  hU  brief. 
{SyUaiius  by  the  Court.) 

Appeal  from  district  court,  Ramsey 
county ;  Kekk,  Judge. 

F.  M.  Triaa&l  and  Davis,  KeUogg  A  Ser- 
eranee,  tor  appellant.  F.  C.  Steveaa  and 
T.  D.  Sbeehan,  for  respondent. 

Dickinson,  J.  On  the  26th  of  February, 
1889,  tbe  defendant,  the  sheriff  of  Ramsey 
county,  holding  an  attachment  against 
tbe  property  of  one  P.  Sprague  Haskell, 
levied  upon  the  property  of  tbe  plaintltt's 
assignor,  Harry  C.  Haskell,  consisting  of 
a  stock  of  groceries,  with  some  other  per- 
sonal property.  Six  days  thereafter  the 
owner  of  tbe  goods  ho  seicad  made  an  as- 
signment to  tbe  plaintiff,  under  our  insolv- 
ent law,  for  the  benefit  of  his  creditors 
who  should  tile  releases  of  their  debts  and 
claims,  as  by  law  provided.  This  action 
is  prosecuted  to  recover  for  the  seizure  and 
conversion  of  the  property.    The  defend- 
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ant  callB  In  qa^stion  the  validity  of  the  an* 
stgnmeut,  and  also  reliee,  in  mitigation  u( 
damages,  upon  the  fact  that  prior  to  the 
commencement  of  this  action  lie  murren- 
dered  the  property  to  one  Oreelman,  who, 
as  the  assignee  of  a  chattel  mortgage  exe- 
cuted by  the  owner  of  the  property  in 
1888,  is  claimed  by  the  defendant  to  have 
been  entitled  to  the  possession.  Judgment 
baring  been  entered  forthe  plaintiff  on  the 
verdict  of  a  jury,  without  any  allowance 
in  mitigation  on  account  of  the  delivery  of 
the  property  to  the  holder  of  the  mort* 
gage,  the  defendant  appealed. 

It  is  urged  by  the  appellant  in  defense 
that  the  assignment  to  the  plaintiff  was 
invalid  for  various  reasons,  some  of -which 
go  to  the  validity  of  the  assignment  on  its 
face,  the  others  relatlug  to  the  absence  of 
proof  of  the  statutory  conditions  author- 
ising the  making  of  the  assign) nient.  We 
think  that  this  was  on  its  face  a  valid  as- 
signment under  tlie  Insolvent  law  of  1881. 
£ven  it  It  be  true  that  the  assignor  had 
become  a  non-resident  of  the  state,  the 
assignment  would  still  be  legal.  In  re 
Howes,  88  Minn.  403,38  N.  W.  Bep.  104.  It 
was  properly  filed  in  the  office  of  the  clerk 
of  the  district  court  in  the  county  **  where- 
in the  business  in  reference  to  which  the 
same  is  made  has  been  principally  carried 
on."  See  chapter  148,  Sl.ti<?n- Laws  1881, 
and  chapter  44,  9  1,  Gen.  Laws  1876.  The 
deed  of  assignment  recites  as  facts  such 
conditions  as  would  Justify  an  assignment 
under  the  insolvent  law  above  cited,  and 
it  is  apparent  from  these  recitals  and  from 
the  further  terms  of  the  deed  that  it  was 
intended  to  be  made  in  accordance  with 
that  statute.  The  recital  of  the  statutory 
conditions  point  to  this  conclusion.  The 
provision  as  to  creditors  filing  releases 
"as  by  law  provided "  can  have  reference 
tonootherlaw.  It  Is  to  be  read  and  con- 
strued in  connection  with  that  law  in  ac- 
cordance with  which,  under  the  direction 
of  the  court,  it  was  intended  to  be,  and  is 
to  be,  administered  and  carried  into  effect. 
Thus  coDstrned,  it  is  not  to  be  deemed  in- 
valid because  in  terms  it  provides  for  dis- 
tribution only  to  creditors  "who  shall  file 
releases  of  their  debts  and  claims  •  •  • 
as  by  law  provided."  Under  the  statute 
only  such  creditors  are  entitled  to  share 
in  the  distribution  of  the  Insolvent  estate 
unless,  under  the  circumstances  specified 
in  section  10,  thecourt  shall  by  order  other- 
wise direct.  Giving  effect  to  the  qualify- 
ing words,  "as  by  law  provided."  the 
deed  is  to  be  construed  as  authorising  dis- 
tribution without  the  filing  of  releases  In 
case  the  court,  in  accordance  with  the 
statute,  shall  so  direct.  In  brief,  it  is  to 
be  said  that  it  is  apparent  from  the  deed 
of  assignment  itself  that  it  was  intended 
thereby  to  transfer  to  the  assigrnee  the 
property  of  the  assignor  as  an  insolvent 
debtor  to  be  administered  under  the  direc- 
tion of  the  court  In  accordance  with  the 
statute  providing  for  and  regulating  such 
assignments;  and  it  is  not  to  be  deemed 
invalid  because  it  does  not  fully  specify 
the  manner  uf  distribution  under  peculiar 
circumstances  concerning  which  the  stat- 
ute makes  specific  provision.  The  assign- 
ment was  not  invalid  by  reason  of  the 
provision  that  the  surplus,  if  any,  should 


be  repaid  to  the  assignor.  Even  without 
such  a  prorlsion  the  law  would  make  the 
same  disposition  of  the  surplus.  It  is  said 
that  proof  was  not  made  of  the  tacts 
which  Would  Justify  the  making  of  an  as- 
signment under  the  insolvent  law.  The 
defendant  should  not  now  prevail  on   this 

goint,  for  the  reason  that  he  may  fairly 
e  said  to  have  waived  any  such  objection 
when,  upon  the  assignmeot  being  offered 
in  evidence,  he  made  objection  to  it  solely 
on  the  ground  that  it  was  executed  out  of 
this  state.  It  is  claimed  that  the  general 
charge  of  the  court  relating  to  the  validity 
and  effect  of  the  mortgage  above  referred 
to  was  erroneous.  Even  if  this  were  true, 
it  could  not  avail  the  appellant,  for  no  ex- 
ceptions were  taken.  In  this  connection, 
however,  we  will  say  that  the  case  Justi- 
fied the  court  in  Instructlnc  the  Jury  upon 
this  subject.  Even  though  the  pleadings 
did  not  make  an  issue  us  to  the  validity 
of  the  mortgage,  it  was  tried  as  an  issue 
in  the  case,  evidence  being  received  going 
to  show  that  the  parties  to  the  mortgage 
contemplated  that  the  mortgagor  should 
sell  the  property  without  accounting  for 
the  proceeds  to  the  mortgagee.  See  Hor- 
ton  v.  Williams,  31  Minn.  187.  While  an 
objection  was  interposed  to  the  reception 
of  evidence  the  ruling  upon  the  objection 
Is  not  assigned  as  error,  and  must  be 
deemed  to  have  l>een  abandoned.  This  is- 
sue l>elng  in  the  case,  the  court  did  not  err 
in  refusing  to  give  requested  instructions 
which  involve  an  assumption  of  the  va- 
lidity of  the  chattel  mortgage.  It  may 
be  added  that  an  appellant  is  not  entitled 
to  have  assignments  of  error  passed  upon 
when  he  has  not  included  them  as  points 
relied  upon  in  his  brief.  Judgment  af- 
firmed. 

MiTCHRLi.,  J.,  did  not  take  part  in  the 
decision. 


TALBOYfl  et  al.  T.  Boston  tft  «/. 

(Supreme  Court  of  3ftnneaota.   Hay  9, 189L) 

Aqthobitt  to  Aoist— NonoB  to  Third  Pabtt. 

1.  An  sgeDt  anthorised  to  solicit  orders  for 
goods  to  be  sold  by  his  inrincipal  lias  oo  implied 
authority  to  bind  bis  prinoipal  by  an  agreement 
that  the  price  shall  be  set  off  against  a  debt  which 
the  agent  owes  to  the  purchaser. 

2.  After  such  an  agreement  with  an  agent, 
who  had  no  posseaaion  of  the  goods,  nor  any  In- 
dicia of  ownership,  tbe  principal  delivered  the 
goods  to  the  porchaaer^  who  then  learned  who 
was  the  real  seller,  and  hence  became  charge»- 
ble  with  notice  that  the  person  who  had  taken 
the  order  was  only  an  agent  field,  that  by  ac- 
cepting the  goods  the  purchaser  became  liable  to 
pay  for  them,  notwithstanding  the  onauthorised 
agreement  with  the  agent. 

(SyUalim  by  the  Cowrt.) 

Appeal  from  municipal  court  of  St.  Paul ; 
TwoHY,  Judge. 

B.  F.  Ltitta,  for  appellants.  Dodd  Ji 
Bowman,  for  respondents. 

Dickinson,  J.  Tbe  following  Is  a  brief 
statement  of  the  facts  astound  by  the 
court :  The  plaintiffs,  being  engaged  in  the 
business  of  selling  coal  and  wood,  em- 
ployed one  Cutts  as  their  agent  to  solicit 
orders  for  fuel   on  commission.    He  ■»- 
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cared  an  order  from  the  detendants  tor  four 
tons  of  coal,  with  the  agreempnt  that  the 
price  should  be  applied  on  anlndebteduess 
of  Cutte  to  the  defendants.  The  defend- 
ants did  not  then  know  of  Cutts'  agency, 
but  supposed  that  be  was  dealing  on  his 
own  account.  The  plaintlRs  had  no 
knowledge  oJ  the  agreement  made  by  Cutts 
as  to  the  manner  of  payment.  Subse- 
qoently  the  plaintiffs  delivered  the  coal. 
The  defendants  were  notlfled  at  the  time 
of  the  delivery  that  the  coal  was  the  prop- 
erty of  the  plaintiffs.  This  action  is  for 
the  recovery  of  the  price  of  the  coal  so  de- 
livered. The  fiDdlags  of  the  coort  are  sus- 
tained by  the  evldmce,  and  the  conclusion 
that  the  plalntUb  were  entitled  to  recover 
was  right.  Cutts' authority  as  agent  to 
solicit  orders  tor  coal  did  not  empower 
him  to  receive  payment.  Janney  v.  Boyd. 
30  Minn.  818, 15  N.  W.  Rep.  308.  A  fortiori, 
it  did  not  enable  bim  to  bind  his  princi- 
pals by  an  agreement  that  the  price  of  the 
property  should  be  api^ied  on  bis  indebt- 
edness to  the  detendanta.  This  would  be, 
on  its  face,  an  appropriation  of  the  prop- 
erty of  the  priucipals  to  the  use  of  the 
agmt,  wbich  could  only  be  iustified  by  the 
specific  assent  or  authority  of  the  princi- 
pals. That  is  not  to  be  inferred  from  the 
fact  of  the  agency.  Wood  v.  Hubbard,  60 
Vt.  83;  Holton  v.  Smith,  7  N.  H.  446.  This 
case  is  to  be  distinguiehrd  from  those 
where  an  agent  is  invested  with  the  pos- 
session and  an  appearance  of  ownership, 
by  reason  of  which  the  rlgbta  of  the  prin- 
cipal may  be  affected  by  other  considera- 
tions than  the  legal  authority  conferred 
upon  the  agent.  Bemshouse  v.  Abbott, 
45  N.  J.  Law,  631.  The  sale  was  not  com- 
plete when  tlie  defendants  gave  Cutts  an 
order  for  the  coal.  A  future  delivery  was 
contemplated;  and  when  the  plaintiffs 
made  the  delivery  the  defendants  knew 
that  they,  and  not  Cutts,  were  the  parties 
really  selling  the  coal.  It  was  to  be  in- 
ferred that  Catts  had  acted  only  as  an 
agent,  and  the  defendants  most  be  deemed 
to  have  known  that  as  a  mere  agent  with- 
out particular  authority  he  had  no  power 
to  make  this  peculiarstlpulation  as  to  the 
manner  of  payment.  At  that  time,  at 
least,  it  became  Incumbent  upon  them  to 
make  inquiry,  and  they  are  chargeable 
with  notice  of  the  facts  which  inquiry 
would  have  disclosed;  that  is,  that  Cutts 
was  a  mere  agent,  and  unauthorized  to 
make  sacb  an  agreement.  In  fact,  no  sale 
had  then  been  made.  The  coal  was  still 
the  property  of  the  plaintiffs.  They  were 
onder  no  obligation  to  deliver  it  to  the 
defendants  onder  conditions  which  did  not 
contemplate  the  payment  of  the  price  to 
tbem.  By  accepting  the  coal  delivered  by 
the  plaintiffs  as  vendors  tbe  defendants  be- 
came bound  to  pay  for  it,  notwitbstand- 
infc  the  nnauthoriied  agreement  with 
Cutts  as  to  the  -manner  of  payment. 
Pratt  v.  Willey,  2  Car.  &  P.  350 ;  Wright  v. 
Cabot,  88  N.  T.  570;  Kornemaun  v.  Mona- 
ghan,  24  Mich.  86.  The  plaintiffs  are  not 
to  be  regarded  as  having  ratified  the  un- 
Hothorlzed  agreement  of  the  agent,  of 
which  they  had  no  knowledge  or  notice, 
but  which  the  defendants  must  be  deemed 
to  have  known  was  not  binding  upon  tbe 
lilaintiffs.  There  is  nothing  worthy  of 
T.48N.w.no.l2 — 44 


particular  mention  la  tbe  points  made  on 
the  rulings  of  the  court  at  the  trial.  Judg- 
ment affirmed. 


MONROB  V.  EnWARDS. 

(Supreme  Cowrt  of  ilicMgan.    Hsy  15,  IMl.) 

Spboivio  PsBTOKH^ircB — Whbk  CoNTRioT  Buvn- 
oisNTLT  Dsmim— Tdix  or  BIssbroi— Pobsss- 

SION. 

1.  A  oentract,  ■isned  by  both  parties,  stated 
that  defendant  agreed  to  sell  to  plaintiff  certain 
land,  to  famish  an  abstract  and  a  warranty  deed 
for  K,1S0,  $100  to  be  paid  down  and  t300  as  soon 
as  the  abstraot  should  be  completed,  or  within  14 
days;  plaintiff  to  assume  a  morUage  of  $1,600, 
and  to  pay  the  balance  wltliin  6  years.  JSeld, 
that  pluntlff,  by  implication,  a^eed  to  buy  the 
land  and  pay  the  prloe,  and  that  the  contract  was 
therefore  complete.  Chakflir,  C.  J.,  dissent- 
ing. 

3.  Under  snoh  coatrsct  plaintiff  paid  $10$ 
down,  bat  tailed  to  pay  the  $300  within  14  days. 
He  alteged  that  such  uilure  waa  caused  by  de- 
fendant's neglect  to  prooore  thecompletionof  the 
abstraot;  the  latter  alleged  that  be  agreed  to  ac- 
cept an  incomplete  one  in  lien  thereof  Held, 
tnat  inasmuch  as  tnere  was  no  stipnlation  thai 
time  was  essential,  and  as  a  slight  delay  would  be 
no  partioDlar  hardship,  defendant  eoald  not  ce- 
pndiate  the  contract  when  only  19  days  liod 
elapsed  since  the  time  for  payment  of  the  $300. 

8.  Transfer  of  possession  is  such  a  common 
incident  of  a  sale  of  land  that  an  omission  to  pro- 
vide thereforwiU  not  invalidate  such  agreement. 
Orampun,  C.  X,  dissenting. 

Appeal  from  clrcolt  court,  Wayne  coun- 
ty, in  chancery. 

Haug  &  TerxeB,  for  appellant.  A/ex. 
D.  Fowler,  for  appellee. 

McOBiTH,  J.  Thhi  Is  a  bill  to  enforce 
specific  performance  of  the  following  con- 
tract; "Det.,  Dec.  7th,  1888.  Memoran- 
dum of  agreement  made  this  day  between 
Mrs.  Anna  L.  Edwards,  of  the  first  part, 
and  Jas.  M.  Munroe,  party  ol  tbe  second 
part,  witnesseth  that  the  party  of  the  first 
part  agrees  to  sell  to  the  part:^  of  the  sec- 
ond part  that  parcel  of  land  fronting  on 
Warren  avenue,  corner  of  Crawford  St., 
being  on  the  sonth-east  comer  of  said 
street.  Tbe  party  of  the  first  part  agrees 
to  furnish  an  abstract  and  a  good  and 
sufficient  warranty  deed,  all  for  the  sum 
of  fifty-one  hundred  and  fifty  dollars. 
(f5,150.)  One  hundred  to  be  paid  down, 
and  three  hundred  as  soon  as  abstract  is 
completed,  or  wlthlu  fourteen  days  from 
the  above  date.  Party  of  the  second  part 
agreed  to  assume  the  mortgage  of  91,500 
that  is  now  on  tbe  place.  The  interest  to 
tie  at  six  per  cent,  per  annnm,  payable 
serot-annaally.  Balance  to  be  paid  within 
six  years.  Said  lot  has  a  frontage  of  ninety 
feet  on  Warren  avenue,  and  runs  to  thealley 
In  the  rear.  The  f  1,500  mortgage  to  be 
part  of  the  95,150.  [iS'd]  A.  L.  Bowauds. 
[S'd]  Jas.  M.  Munboe."  The  complainant 
paid  the  f  100,  which  was  to  be  paid  down 
at  the  time  of  the  execution  of  the  con- 
tract. Complainant  insisted  that,  after 
the  execution  of  the  memorandum  agree- 
ment, be  called  upon  defendant  a  number 
of  times  with  reference  to  the  abstract; 
that  within  three  or  lour  days  after  Uecem- 
ber7th  she  gave  htm  an  imperfect  and  par- 
tial abstract,  and  that  afterwards,  about 
December  ISth,  she  gave  him  an  order  up- 
on tbe  Michigan  Savings  Bank,  which  held 
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the  mortgaKO  upon  the  property,  upon 
which  he  obtained  the  abstract,  and  took 
It  to  Bnrton's  abstract  office,  af?:reeably 
to  an  nnderatanding  between  the  parties, 
to  have  It  brought  down;  that  Burton 
aJleged  that  the  abstract  was  imperfect, 
and  refused  to  bring  it  down  to  date; 
that  be  reported  this  fact  to  defendant, 
and  she  agreed  to  attend  to  it;  that  she 
neglected  to  do  so;  that  be  tried  a  num- 
ber of  times  to  see  her,  but  failed,  and  on 
January  3d  she  reused  to  do  anytblns 
farther  in  the  matter.  The  defendant 
claimed  that  at  the  time  of  the  execution 
of  the  agreementshe  told  complainant  the 
banlc  had  the  abstract;  that  complainant 
said  that  any  abstract  upon  which  a  bank 
would  loan  money  would  be  good  enough 
for  him ;  that  she  gave  him  an  order  for 
the  abstract,  and  he  agreed  to  hare  it 
brought  down  to  date;  and  that  she  did 
not  see  complainant  from  the  time  she 
gave  this  order  until  January  3d.  The 
defendant  Insists  that  complainant  did 
not  pay  the  f300  within  the  14  days,  and 
was  therefore  in  default,  and  cannot  com- 
pel performance.  It  is  quite  clear  that  un- 
der the  agreement  the  defendant  was  to 
furnish  the  abstract,  and  the  fSOO  was 
not  to  be  paid  until  the  abstract  was  fur- 
nished and  completed.  The  completion 
of  the  abstract  was  therefore  a  condition 
precedent  to  the  payment  of  the  f  300.  But 
12  days  elapsed  after  the  14  days  had  ex- 
pired when  the  defendant  undertook  to 
repudiate  the  agreement.  Even  though 
defendant's  view  as  to  what  took  place 
regarding  the  abstract  be  adopted  as  tbe 
correct  one,  we  do  not  think  that  the  de- 
fendant was  entitled  to  repudiate  her 
agreement.  It  has  been  held  that  where 
parties  to  an  agreement  have  not  express- 
ly stipulated  that  performance  at  a  par- 
ticular time  shall  be  an  essential  part  of 
the  agreement,  and  where  from  the  nature 
and  cTrcumstances  of  the  contract  and  the 
situation  of  the  parties  there  would  be  no 
particular  hardship  upon  the  party 
against  whom  the  execution  of  the  con- 
tract is  sought  to  be  enforced,  a  court  of 
equity,  so  far  as  performance  at  tbe  time 
is  concerned,  will  aid  the  party  In  default. 
Bomler  v.  Caldwell,  8  Mich.  463;  Morris  v, 
Hoyt,  11  Mich.  9,  Richmond  v.  Robinson, 
12  Mich.  193;  Converse  v.  Blurarich,  14 
Mich.  109.  Defendant  contended  that  the 
agreement  is  Incomplete,  and  lacks  mutu- 
ality ;  that  complainant  does  not  agree  to 
buy  tbe  land,  nor  to  pay  tbe  f  300,  nor  to 
pay  the  balance,  nor  to  secure  the  pay- 
ment of  the  same  by  mortgage.  The 
agreemen  t  here  is  signed  by  both  parties, 
and,  while  the  party  of  the  second  part 
does  not  in  express  terms  agree  to  pay  or 
to  buy,  he  does  by  implication  agree  to 
do  both.  The  property  is  described  with 
sufficient  certainty,  as  is  the  incumbrance 
thereon.  The  purchase  price  Is  fixed  with 
certainty.  The  party  of  the  second  part 
agrees  to  assume  the  mortgage  as  part  of 
the  purchase  price,  and  the  time  for  pay- 
ment of  tbe  balance,  the  rate  of  interest, 
and  the  time  for  the  payment  thereof  is 
certain.  It  is  true  tiiat  no  mortgage  back 
is  provided  for,  but  the  complainant  tes- 
tifies that  none  was  intended  to  be  given, 
but  the  entire  matter  was  to  rest  until  the 


purchase  price  was  fully  paid,  while  th» 
defendant  insists  that  the  deed  was  to 
pass,  and  a  mortgage  back  was  to  be  giv- 
en. In  either  case  tbe  defendant  is  equally 
secure.  Courts  have  refused  to  enforce 
contracts  which  are  unequal,  where  the 
consideration  is  inadequate,  where  the 
provisions  are  unreasonable,  where  there 
are  indications  of  overreaching  or  unfair- 
ness. In  McMurtrie  v.  Benoette,  Har. 
(Mich.)  124,  the  contract  rested  entirely  ii» 
parol,  and  but  four  dollars  was  paid.  In 
Hawley  v.  Sheldon,  Id.  420,  a  proposition 
by  letter  had  been  made  by  defendant, bat 
there  was  no  acceptance  by  complainant. 
In  Chambers  v.  Livermore,  15  Mich.  881, 
defendants  (who  were  old  people)  con- 
tracted with  Chambers,  August  12, 1865, 
to  sell  him  their  farm  for  f  11,000,  f  1,000  to 
be  paid  before  November  1, 1865,  and  bal- 
ance in  10  years.  The  contract  was  signed 
by  Chambers,  but  did  not  contain  any 
agreement  on  his  part  to  buy  the  land  or 
pay  tbe  purchase  price,  er  give  any  per- 
sonal obligation  with  the  mortgage.  Id 
Hall  V.  Luomis,  63  Mich.  709,80  N.  W.  Rep. 
374,  the  contract  on  its  face  was  for  an  ex- 
change of  properties  of  unequal  value,  up- 
on which  agreement  was  indorsed  the  fol- 
lowing, "Received  on  the  within  agree- 
ment, fioo. "  As  a  matter  of  fact,  Mrs. 
Loomis  was  to  receive  f 500  in  cash  in  ad- 
dition to  the  f  100  already  paid.  In  May- 
nard  v.  Brown,  41  Mich.  298,  2  N.  W.  Kep. 
80,  the  contract  was  so  drawn  that  It  wa» 
optional  with  complaiuant  to  retain  tbe 
property  or  convey  it.  In  McDonald  v. 
Bewick,  51  Mich.  80, 16  N.  W.  Rep.  240,  the 
instrument  sought  to  be  enforced  wan  a 
mere  proposition  to  contract.  In  Chap- 
man V.  Morgan,  65  Mich.  126,  20  N.  W. 
Rep.  820,  the  complainant  paid  910  for  the 
refusal  until  a  given  date  of  certain  land, 
and  the  date  expired  before  he  exercised 
his  option.  In  Warden  v.  Williams,  €2 
Mich.  60,  28  N.  W.  Rep.  796,  the  instrument 
sought  to  be  enforced  was  signed  by  de- 
fendant only,  and  was  a  mere  otteT,  which 
the  court  held  was  not  accepted.  In  all 
of  these  cases  the  court  refused  to  enforce 
the  contract,  but  there  Is  no  similarity 
between  that  class  of  cases,  or  any  one  of 
the  class,  and  the  case  presented  here  for 
consideration.  The  instrument  here  pre- 
sented contains  all  the  essential  elements 
of  a  contract.  It  was  entered  into  by 
both  parties,  after  a  week's  deliberation. 
There  is  no  claim  of  undue  advantage,  or 
unfairness,  or  of  inadequacy  of  considera- 
tion. There  is  nothing  unusual  abont  its 
terms,  and  notbing  inequitable  in  Its  eo- 
forcemeut.  The  memorandum  agreement 
contains  no  provlxion  for  possession,  but 
this  is  such  a  common  Incident  of  the  sale 
of  real  estate  that  its  omission  will  not 
invalidate  the  agreement.  Tbe  right  to 
possession  follows  the  payment  of  tbe 
$300.  The  decree  beloW  will  be  reversed, 
and  a  decree  entered  here  in  accordance 
herewith,  with  costs  of  both  courts  to 
complainant. 

Long,   J.,   did    not   alt.     Morbb    and 
Obant,  JJ.,  concur. 

Champlin,  C.  J.,  (dissenting.)    Tbe  con- 
tract which  is  sought  to  be  specifically  en- 


Digitized  by^OOQlC 


Mich.) 


BIBD  «.  FLINT  &  P.  M.  B.  CO. 


991 


forced  by  a  decree  of  the  conrt  of  chancery 
In  thia  case,  la  one  for  the  sale  of  lands, 
which  the  statute  requires  to  be  in  writ- 
InKi  or  some  memorandum  or  agreement 
thereof  made  in  writing:  and  signed  by  the 
person  to  be  charged  thereby.  The  rule  is 
well  settled  in  this  state  that  such  agree- 
ments so  signed  must  contain  all  the  es- 
sential elements  of  the  contract,  and  that 
none  of  the  essential  elements  of  the  agree- 
ment between  the  parties  must  be  left  to 
be  Bupplied  by  parol  evidence.  Hall  ▼. 
Boole,  II  Mich.  494;  James  v.  Mulr,  83 
Mich.  223;  McElroy  v.  Buck,  85  Mich.  434; 
Oanlt  V.  Stormont.  61  Mich.  636, 17  N.  W. 
Rep.  214.  The  contract  set  out  in  the  bill 
of  complaint  described  with  suffldent 
particularity  the  property  to  be  conveyed 
or  Bold  and  the  conHlderation  to  be  paid, 
but  it  does  not  contain  the  agreement 
relative  to  the  time  and  terms  of  payment, 
nor  the  time  when  the  deed  therefor  is  to 
be  executed,  nor  whether  or  not  any  se- 
curity was  to  be  executed  upon  the  prem- 
ises to  secure  the  payment  of  the  unpaid 
parchase  money,  nor  in  whose  possession 
the  premises  are  to  remain  during  the  six 
years  or  until  the  balance  of  the  purchase 
money  is  paid  by  the  purchaser.  The  con- 
tract, as  executed,  certainly  does  nut  give 
to  the  purchaser  any  right  of  possession 
of  the  premises.  It  is  to  be  interred  that 
the  purchaser,  by  paying  the  sum  of  f  100 
down  and  fSOO  when  the  abstract  was 
completed  and  assuming  the  payment  of 
a  fl,60&.dollar  mortgage,  was  to  have 
the  possession  of  the  premises.  I  think  not, 
tor  the  reason  that  there  is  no  agreement 
on  the  part  of  the  seller  to  part  with  the 
possession.  It  was  held  by  this  court  in 
Druse  V.  Wheeler,  22  Mich.  439,  that  "there 
is  no  right  of  possession  secured  under  a 
routrart  tor  the  sale  or  exchange  of  land, 
before  conveyance,  unless  directly  provid- 
ed tor.  lu  many  cas^  such  provision  is 
made,  but  it  is  not  implied  from  the 
agreement  to  sell. "  See  Moyer  v.  Scott, 
80  Mich,  345;  Dwlght  T.  Cutler,  3  Mich. 
666;  Hogsett  v.  Ellis,  17  Mich.  861.  The 
agreement  being  silent  as  to  posses- 
sion, the  defendant  would  be  entitled 
thereto  and  also  entitled  to  the  rents  ol 
the  premises,  and  would  necessarily  be 
obliged  to  pay  the  taxes.  There  is  anoth- 
er point  in  the  contract  upon  which  the 
minds  ol  the  parties  have  not  met,  and 
that  is  as  to  the  time  when  the  deed  of  the 
premises  shall  be  executed  and  also  as  to 
when  the  balance  of  f3,250  shall  be  paid. 
The  contract  reads:  "The  balance  to 
be  paid  within  six  years,"  leaving  no 
definite  time  within  six  years  when  the 
contract  must  be  performed  on  the  part 
of  Munroe.  We  may  suppose  that  the 
purchaser  has  paid  his  $400  within  the 
14  days  mentioned.  Then,  according  to 
this  contract,  he  would  have  a  further 
margin  of  six  years  within  which  to  com- 
ply with  the  other  conditions  of  the 
agreement  without  security,  leaving  the 
premises  in  the  hands  of  the  vendor  to  be 
kept  in  repair,  to  be  looked  after,  to  pay 
the  taxes,  and  to  run  the  risk  of  a  varia- 
tion as  to  the  value  of  the  property  and 
depriving  her  of  the  opportunty  of  mak- 
ing any  advantageous  sales  In  the  mean 
time.   I  think  thecontractfalls  within  that 


line  of  cases  which  hold  thatit  Is  too  im- 
perfect in  its  terms  to  be  speciflcaliy  per- 
formed. 


Bird  t.  Flint  &  P.  M.  R.  Co. 

(Supreme  Court  qf  Michigan.    Ifsy  8, 1891.) 

Railroas  CoifPARtm  —  Aooidbht  at  Caossmo— 

Ck>NTRIBnTORT  NEOUOINCS. 

1.  A  woman  27  years  old,  who,  In  order  to 
take  an  incoming  train,  endeavors  to  olimb  ov«r 
the  couplings  between  two  oars  of  a  freight  train, 
with  eqgine  attached,  standing  across  a  highway, 
and  is  Idlled  by  the  sudden  starting  thereof,  is 
guilty  of  gross  contributory  negligence. 

3.  The  fact  that  employee  of  the  railway  have 
freqnently  assisted  persons  thus  to  pass  under 
and  between  its  oars  cannot  be  considered  an  in- 
vitation to  do  so. 

Error  to  circuit  court,  Oakland  county; 
JosRPH  B.  Moore,  Judge. 

Afoore  <fi  Afoore,  {John  Fitxpatrtek,  of 
counsel,)  for  appellant.  WitUa,m  L.  Web- 
ber, for  appellee. 

Grant,  J.  The  deceased  was  a  achool- 
teacber  aged  27  years,  and  in  the  full  en- 
joyment of  all  her  faculties.  The  defend- 
ant's road  crosses  a  highway  running 
through  the  village,  the  railroad  running 
nearly  north  and  south,  and  the  highway 
running  east  and  west.  Thedepot  stands 
west  of  the  railroad,  and  near  the  inter- 
section of  the  road  and  the  highway. 
There  were  across  this  highway  a  main 
track  and  a  side  track.  A  freight  train 
wan  standing  on  the  side  track  across  the 
highway,  waiting  for  the  arrival  of  a  pas- 
seogor  train,  upon  the  arrival  of  which,  as 
was  the  well-known  custo'm,ltlmniedlate- 
ly  pulled  out.  The  deceased,  living  east, 
ot  the  crossing,  intended  to  take  paasage* 
upon  the  Incoming  train.  Finding  the 
freight  train  across  the  highway,  she  un- 
dertook to  climb  through  between  the 
cars.  She  bad  climbed  upon  the  coupling 
of  the  draw-bars,  and  in  Jumping  there- 
from her  dress  caught  upon  the  coupling- 
pin;  she  fell  lust  as  the  train  started,  waa 
drawn  under  the  cars,  and  killed.  The 
only  allegation  of  negligence  against  the 
defendant  is  that,  contrary  to  the  law,  it 
had  permitted  this  train  to  stand  upon 
the  highway  more  thanflve  minutes;  that 
it  had  for  along  time  permitted  its  freight 
trains  to  stand  there,  obstructing  the 
road  for  more  than  five  minutes  at  a  time; 
that  people  had  been  in  the  habit  of  cross- 
ing the  street  while  trains  were  standing 
there,  under  and  between  its  cars;  and 
that  its  employes  in  charge  of  its  freight 
trains  had  frequently  assisted  persons  in 
so  passing;  and  that,  therefore,  the  de- 
fendant by  this  conduct  had  invited  the 
public  to  so  pass.  The  testimony  on  the 
part  ol  the  plaintiff  shows  that  deceased 
started  from  her  residence  for  the  depot 
as  the  incoming  passenger  train  whistled 
lor  the  station;  that  she  walked  fast  to- 
wards the  depot,  and,  seeing  the  freight 
train  across  the  highway,  she  said  to  two 
friends,  as  she  passed  them,  "Girls,  what 
shalll  do  ?  "  One  of  them  replied,  "  Walt, 
and  the  train  may  pull  away."  But  she 
replied,  "  I  have  got  to  make  that  train ; " 
and  she  thereupon  walked  up  to  the  train, 
and  attempted  to  cross,  with  the  result 
above  stated.    The  learned  ciivuit  Judge 
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Instrncted  the  Jury  that  "for  any  person  to 
ondertake  to  pass  between  two  care  over 
the  couplings,  when  there  was  an  engine 
attached  to  the  train,  and  in  danger  of 
moving  out  immediately,  was  such  an 
act  as  no  person  poasessed  of  ordinary 
prudence  would  engage  in;"  and  he  added 
that  it  would  be  more  hazardous  tor  a 
"woman,  laboring  under  the  disadvantage 
Incident  to  her  apparel;  and  instructed 
the  Jury  to  find  a  verdict  for  the  defendant. 
Under  no  view  of  the  case  can  the  defend- 
ant be  held  to  have  extended  an  invitation 
to  the  traveling  public  to  cross  under  or 
tMitween  its  cars,  under  these  circumstan- 
ces. A  train  standing  upon  a.  highway, 
with  an  engine  attached,  is  of  itself  notice 
of  danger;  and,  in  the  absence  of  a  special 
assurance  on  the  part  of  the  defendant  to 
one  desiring  to  cross  that  he  may  safely 
do  so,  so  far  as  any  movement  of  the 
train  is  concerned,  he  assumes  all  the  risks. 
To  attempt  to  cross,  in  the  absence  of 
such  assurance,  1b  grossnegllgence.  Jcdg- 
ment  a£Brmed. 

LoNo,  J .,  did  not  sit.   The  other  Jastlcee 
concurred. 


Lake  Superior  Ship  Canal,  Railway  ft 

Iron  Co.  v.  McCann  et  al. 

{Supreme  Court  ofMUsMoan.    Kay  15, 1891.) 

FiZTUBBS  —  BiTWBBN    LurDLOKD  AND  TbHAKT — 

What  asb— Pboyisionb  of  Lhasb— Lasslobd'b 

LiBN — ^Attaohmbnt — Injunotion. 
1.  A  lease  provided  that  at  its  termination 
the  lessee  should  surrender  the  premises,  with 
all  the  improvements,  "engines,  boilers,  machin- 
ery, tools,  Imploments,  and  other  movable  per- 
,  sooal  chattels  excepted, "  and  that  the  lessor 
should  have  a  lien  upon  "all  machinery,  imple- 
ments, and  personal  chattels"  at  the  lessee. 
field,  that  it  was  the  intention  of  the  parties  to 
make  the  engine,  boiler,  vdA  their  attachments 
personal  property. 

3.  Under  snch  oiroamstances,  the  fact  that 
such  fizturts  were  attached  to  the  land  by  ma- 
sonry Is  immaterial  in  determlninR  their  char- 
acter as  personalty  or  realty.  Following  Man- 
waring  V.  Jenison,  (Mich.)  27  N.  W.  Rep.  899. 

8.  The  lessor's  lien  on  sucb  property,  where 
not  recorded  as  a  chattel  mortgage,  and  where  no 
steps  bave  been  taken  to  enforce  it.  Is  worthless 
against  creditors  of  the  lessee. 

4.  The  fact  that  such  creditors  bave  no  right 
to  such  property,  it  having  been  sold  to  third 
parties  previously  to  their  attachment,  will  not 
avail  the  lessor  to  enjoin  its  removal. 

6.  Where  the  property  by  express  agreement 
has  been  made  personalty,  it  cannot  be  contend- 
ed that  it  is  tenant's  nxtures,  and  therefore 
movable  only  during  tenancy. 

Appeal  from  circuit  court,  Uogebic  coon- 
ty,  in  cliancery. 

Bnll&  Baascoza,  for  appellant.  Hay- 
den  dk  Yoavg,  for  appellees. 

Morse,  J.  The  complainant  is  tbeown- 
er  In  fee  of  a  certain  parcel  of  land  in  Oo- 
gebic  county,  upon  which  is  a  mining  loca- 
tion containing  buildings,  machinery,  etc., 
for  the  purpose  of  mining  iron  ore.  This 
mine  was  formerly  known  as  the  "First 
National  Iron  Mine,"  and  was  equipped 
and  worked  as  such.  The  bill  of  complaint 
alleged  that,  amongtbe  buildings  and  fixt- 
ures on  said  mlniog  location,  and  at- 
tached tu  the  land,  and  a  part  thereof, 
and  belonging  tu  complainant,  was  an  en- 


gins  and  boiler  bonse,  containing  a  boiler 
and  engine  and  hoisting  machinery,  set  in 
masonry  and  firmly  attached  to  the  land, 
which  is  a  part  of  the  mining  plant  be- 
longing tu  complainant,  and  necessary  for 
ase  In  operating  said  mine;  that  the  de- 
fendants were  making  preparations  to  en- 
ter npon  the  premises,  to  destroy  the  ma- 
son-work, and  other  fastenings  by  which 
Said  machinery  is  fastened  to  the  land,  and 
threaten  to  detach  said  machinery  from 
the  land,  and  remove  the  same  away  by 
force.  The  bill  prayed  for  an  Injanotion 
to  restrain  sucb  threatened  action.  The 
defendants  answered,  practically  admit- 
ting the  ownership  of  the  land  to  be  1b 
complainant,  but  claiming  that  tbey  were 
the  owners  of  the  machinery,  and  bad  a 
right  to  remove  It.  Upon  pleadings  and 
proofs  the  complainant's  bill  waa  dis- 
missed in  the  court  below.  The  proofs 
show  that  on  the  aotfa  day  of  July,  188«, 
the  complainant  executed  a  mining  lease 
of  the  premises  to  one  John  E.  Burton, 
"for  the  uses  and  purposes  ofezplorlngfor 
mining,  taking  out,  and  removing  any 
merchantable  iron  ores  which  are  or  may 
be  foand  therein, "and  glvlngtbe  lemeethe 
right  to  erect  such  buildings,  machinery, 
and  other  improvements  as  should  be  nec- 
essary or  convenient  for  the  purposes 
aforesaid.  The  leas<>  ran  for  20  years  from 
July  28,1886,  unless  sooner  terminated,  and 
was  upon  the  condition  that  paymcmt 
should  be  made  quarterly  for  all  Iron  ore 
taken  from  said  land  by  the  lessee  or  his 
assignees  at  a  rate  depending  npon  the 
market  value,  or  npon  the  price  at  which 
such  ore  should  be  sold.  Such  royalty 
was  to  be  paid  on  the  20th  of  the  months 
of  January,  July,  and  October  for  tbe  ore 
removed  during  the  three  calendar  months 
next  pi*eceding.  The  lessee  alsocovenanta 
to  pay  as  royalty  on  ores  removed  or  rent 
of  premises,  at  least  f9,000  in  each  and 
every  year  during  the  continuance  of  such 
lease.  It  provided  for  forfeiture  and  re- 
entry, "without  further  notice  or  de- 
mand," In  case  of  breach  of  any  covenants 
contained  in  the  lease,  and  a  continuance 
of  such  breach  for  60  days.  August  20, 
1886,  Burton  assigned  said  lease,  together 
with  all  bis  rights  thereunder,  to  the  First 
National  Iron  Mining  Company.  This 
company  took  possession  of  the  mine, 
and  tbe  propertyconnected  therewith,  and 
commenced  mining  in  tbe  fall  of  1886,  soon 
afterthe  assignment.  While  thlscoropany 
was  in  posResslon,  and  on  the  8th  day  of 
February,  1888,  attachments  against  tbe 
First  National  Iron  Mining  Company  were 
levied  on  the  property  in  question  in  this 
suit  as  personal  property.  Judgments 
were  obtained  in  these  attachment  suits, 
and  the  property  which  had  remained  aft- 
er levy  of  the  attachments  in  the  hcuids  of 
the  sheriff  was  sold  on  execution  to  the 
defendants  Bingham  and  Ferrin,  August 
17, 1888.  The  defendants  had  commenced 
tbe  removal  of  tbe  property  when  this  bill 
was  filed,  and  were  really  in  possenslon  of 
it.  The  defendants*  claim  that  this  prop- 
erty is  personalty,  and  not  realty.  Is  basM 
upon  tbe  following  clauses  in  tbe  lease: 
(1)  "That  at  the  end  of  said  term,  or  oth- 
er teru)lnatlon  of  this  lease  or  demise,  it 
will  peaceably  surrender  aald  premises  to 
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■aid  party  ot  tbeflmt  part,  or  those  hav- 
inie  ita  estate  tberelD,  with  all  the  atopes, 
supports,  shafts,  and  other  improvements 
and  erections  that  may  be  thereon,  en- 
gines.  boilers,  machinery,  too)s.  Imple- 
mentM,  and  other  movable  personal  cliat- 
telB  excepted,  in  good  order  and  condi- 
tion." (2)  In  providing  (or  a  Hen,  the 
lease  stipulates  that  the  party  ot  the  first 
part  "shall  at  all  times  have,  possess,  and 
bold  a  lien  upon  all  ores  that  shall  be 
mined,  and  all  Improvements  and  fixtures 
that  shall  be,  on  said  premises,  and  upon 
all  machinery,  Implements  and  personal 
chattels  ot  said  party  ot  the  second  part 
that  shall  be  on  said  premises,  aa  security 
fortlie  payment  of  the  rents,  royalties,  and 
taxes  above  mentioned,  and  any  moneys 
that  may  bedueor  owing  under  this  in- 
denture. •  •  •»  We  think  this  clHim  is 
correct.  WearesatisfledfromtbeseclaDsee 
and  the  lease,  taken  as  a  whole,  that  the 
Intention  ot  the  parties  to  this  lease  was 
to  make  the  engine  and  boiler  and  their 
attachments  personal  property. 

This  being  so,  ander  repeated  rulings  ot 
this  court  it  becomes  entirely  immaterial 
bow  they  were  fastened  to  the  soli  or  to 
bnildings,  and  the  argument,  based  upon 
tbe  manner  o(  such  fastening,  in  tnis  case, 
can  have  oo  weight  Id  determining  their 
character  as  personalty  or  realty.  See 
Manwaring  v.  Jenteon,  61  Mich.  117,  27  N. 
W.  Bep.  809,  and  cases  there  cited  at  page 
135,  61  Vlich.,  and  page  90S,  27  N.  W.  Bep. 

The  complainant  also  claims  that  the  de- 
fendants have  no  title  to  or  right  to  re- 
move this  property,  for  the  following  oth- 
er reasons :  (1)  Because  it  is  shown  that 
before  the  levy  ot  the  execution  under 
which  the  delendauts  claim,  or  even  the 
alleged  levy  of  the  attachment,  the  First 
NaUonal  Iron  Mining  Company  bad  sold 
the  property  to  the  Bessemer  Consolidat- 
ed-Iron Company.  (2)  Because,  If  the  ti- 
tle to  the  proi)erty  had  not  passed  from 
the  First  National  Iron  Mining  Company 
by  such  sale,  it  was  tenant's  fixtures,  and 
movable  only  daring  the  tenancy,  and 
that  the  tenancy  bad  been  terminated  long 
before  the  attempted  removaL  (3)  Fixt- 
ures forming  part  of  a  mine  belong  to  the 
estate,  whether  freehold  or  leasehold,  and 
cannot  be  levied  on,  severed,  and  sold  sep- 
arately from  theestate.  (4)  Complainant 
bad  a  lien  on  the  fixtures  for  a  large 
amount. 

In  answer  to  these  reasons  ft  may  b« 
said: 

1.  It  is  true  that  before  the  levying  of  the 
attachments  the  First  National  Iron  Min- 
ing Company  bad  conveyed,  or  undertook 
to  convey,  its  Interest  in  the  mine,  and  the 
personal  property  attached,  to  the  Besse- 
mer Consolidated  Iron  Company,  but  it 
bad  not  yet  parted  with  its  possession. 
The  complainant,  having  no  title  to  the 
property,  can  hardly  ask  fnran  injunction 
against  its  removal,  when  it  has  no  priv- 
ity with  the  Bessemer  Company,  or  any 
rights  growing  out  of  the  conveyance  to 
that  company.  The  dpfcndanta  may  have 
no  title  to  the  property  as  against  the 
Bessemer  Company,  but  the  complainant 
is  In  no  situation  to  litigate  that  matter 
In  this  suit,  and  has  no  concern  with  It. 

2.  This  property  cannot  be  considered  as 


trade  flxtnres,  as  by  the  express  agree- 
ment of  the  parties  it  was  made  personal 
property,  with  no  agreement,  either  ex- 
press or  Implied,  that  it  should  In  any  pos- 
sible event  be  treated  as  trade  fixtures. 
Bclnir  personal  property,  and  treated  in 
the  lease  the  same  as  "other  movable  per- 
sonal chattels, "  it  never  ceased  to  be  any- 
thing but  personalty,  and  its  attachment 
to  thebulldings  by  masonry  did  not  change 
Its  character.  Booth  v.  Oliver,  67  Mtcb. 
664,  669,  86  N.  W.  Rep.  798.  It  may  here  be 
noted  that  the  same  distinction  between 
"improvements  "and  "machinery  "is  found 
in  this  lease  as  in  the  one  considered  in 
Booth  V.  Oliver.  This  also  meets  the  third 
claim  of  complainant. 

4.  The  claim  under  the  lien  In  this  case 
aiso  falls  within  the  ruling  ot  this  court 
in  Booth  v.  Oliver.  There  had  been  no 
steps  taken  before  the  levy  to  reduce  this 
property  to  the  possession  of  the  com- 
plainant. The  lien,  although  providing 
that  it  migbt  be  "enforced  agalnut  snch 
property  in  like  ninaner  as  liens  conterred 
by  chattel  mortgages  are  or  may  be  eo- 
forced  under  the  laws  of  the  state  of  Mich- 
igan, or  in  any  other  suitable  and  lawful 
manner, "  was  worthless,  aa  against  these 
defendants,  for  the  reason  that  it  was  not 
recorded  as  a  chattel  mortgage,  or  in  the 
proper  place  for  the  record  of  such  an  in- 
strument. Booth  V.  Oliver,  67  Mich.  060, 
35  N.  W.  Bep.  793.  The  decree  is  affirmed, 
with  costs.    The  other  Justices  concurred. 


Peoplb  ▼.  MOORK. 

(Supreme  Court  of  Jflo^lffon.    May  15, 1891.) 

Appbax.  iir  Criminal  Casbs— OMSonom  to  Evi- 

DBNCB. 

On  appeal  from  a  conviction  of  rape,  an 
allegation  of  error  in  sUowliur  oertaia  qnesuons 
will  not  be  considered,  when  It  appears  that  the 
attorney  for  respondent  simply  said,  "Objected 
to,"  wiUu>ut  giving  any  reaoon,  and  the  reason 
was  not  apparent. 

Error  to  rircnit  court,  Kent  coonty. 
A.  A.  Ettia,  Atty.  Gen.,  for  the  People. 
Eggl^ton  A  McBiide,  for  respondent. 

G  RANT,  J.  The  respondent  was  eonrict- 
ed  of  the  crime  ot  rape.  The  sole  allega- 
tion of  error  is  that  the  court  erred  in 
permitting  a  witness  to  answer  certain 
questions.  When  the  testimony  was  of- 
fered the  attorney  for  the  respondent  sim- 
ply said,  "Objected  to,"  without  giving 
any  reason  whatever  for  his  objection, 
nor  was  the  ground  of  his  objection  rea- 
sonably apparent.  The  exception  cannot 
therefore  be  considered.  Ward  v.  Ward, 
87  Mich.  254;  Morrlssey  v.  People,  11  Mich. 
827;  Stevens  ▼.  Hope,  52  Mich.  66. 17  N.  W. 
Bep.  698:  Gilbert  v.  Kennedy,  22  Mich.  117; 
Comstock  V.  Smith,  96  Mich.  306.  The  con- 
viction and  sentence  are  affirmed.  Tha 
other  J  ustices  concurred. 


People  v.  LrrTt.». 
(Supreme  Cotwt  cf  moMgan.  May  IB,  1891.) 
CiTT  OasntANCBs— Vast  Darrnre — Ambulattcxs. 
An  ordinance  ot  the  city  of  Detroit,  en- 
acted July  1,  1890,  nnder  authority  in  its  charter, 
pravidea  that  "no  person  shall  rloe  or  drive  any 
Lorae,  carriage,  sleigh,  w  other  vehiole  tbrouga 
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•ay  street  or  arenne  In  this  city  at  a  faster  rate 
than  six  miles  an  hour, "  ander  penalty  of  iine 
and  imprisonment.  Another  ordmanoe,  enacted 
In  the  same  year,  provides  that  "every  ambulance 
cr  other  vehicle  used  for  the  transportation  of 
sick  and  wounded  persons  and  animals  shall  be 
entitled  to  the  right  of  way  over  all  other  vehi- 
cles. •  •  •  No  person  shall  willfully  interfere 
with  or  retard  or  obstruct  or  impede  the  progress 
«f  any  sach  ambnlanoe  or  vehicle. "  Held,  that 
not  only  did  the  first  ordinance  include  amba- 
BsTlnit  that  it  was  not  modified  by  tne  second. 


Certiorari  to  recorder's  court  of  Detroit. 

James  H.  McMUlan,  tor  appellant. 
Cbarli'8  Casgmin,  City  Atty.,  and  Charles 
McDoatUd,  Aaet.  City  Atty..  lor  the  People. 

Champlin,  C.  J.  The  charter  of  the  city 
of  Detroit  confers  apon  the  comnnon  coan- 
cil  of  the  city  authority  "to  prohibit  and 
prevent  racing  or  fastand  dangerous  driv- 
ing or  riding"  within  the  city  limits.  Act- 
iiig  In  parsaance  of  this  authority,  the 
common  council,  on  July  1, 1890,  duly  en- 
acted and  published  the  following  ordi- 
nance: "No  person  shall  ride  or  drive  any 
horse,  carriage,  sleigh,  or  other  vehicle 
through  any  street  or  avenue  In  this  city 
at  a  faster  rate  than  six  miles  per  hour. 
8uch  person  shall  slacken  the  speed  ot  said 
horse  over  any  crossing,  cross-walk,  or 
Intersecting  streets  of  said  city  when  any 
person  or  persona  are  upon  the  same, 
whenever  requested  to  do  so  by  the  police 
officer  who  may  be  In  chargeof  said  street, 
crosslnir,  or  cross-walk:  provided,  that 
this  section  shall  not  apply  to  the  driving 
of  cutters  and  sleighs  In  a  southerly  direc- 
tion through  Cass  avenue  north  ot  Led- 
yard  street,  between  the  hours  of  two  and 
five  in  the  afternoon  of  any  day  except 
Sunday."  Another  section  of  the  same 
ordinance  provided  that  any  person  who 
violated  its  provisions  should  be  punished 
by  a  fine  not  exceeding  f  100  and  costs  uf 
prosecution,  and  the  offender  might  be  im- 
prisoned in  the  Detroit  house  of  correction 
until  the  payment  thereof,  provided  such 
imprisonment  should  not  exceed  six 
months.  The  common  council,  in  1890, 
also  duly  enacted  another  ordinance,  sec- 
tion 2  ot  which  reads  as  follows:  "Every 
ambulance  or  other  vehicle  used  for  the 
transportation  ot  sick  and  wounded  per- 
sons and  animals  shall  be  entitled  to  the 
right  of  way  over  all  other  vehicles  upon 
every  public  street,  highway,  and  place. 
No  person  snail  willfully  Interfere  with  or 
retard  or  obstruct  or  Impede  the  progress 
of  any  such  ambulance  or  vehicle  thereon, 
or  shall  willfully  Injure  the  same,  or  will- 
fully drive  any  vehicle  in  collision  there- 
with." On  December  6, 1890,  at  about  8 
o'clock  in  the  afternoon,  Henry  Little 
drove  a  horse  attached  to  the  Grace  Hos- 
pital ambulance  up  Woodward  avenue, 
one  ot  the  main  thoroughfares  In  the  city 
of  Detroit,  at  a  speed  of  12  miles  an  hour. 
In  doing  so  the  ambulance  collided  with  a 
vehicle,  throwing  the  driver  out  and  In- 
juring bim.  He  was  complained  of  in  the 
recorder's  court  tor  a  violation  of  the  or- 
dinance prohibiting  driving  at  a  greater 
rate  o(  speed  than  six  miles  an  hour,  and 
was  convicted  and  fined.  The  case  is 
brought  to  this  court  by  certiorari,  and 
the  questions  raised  by  the  record  are: 
(1)  Is  it  a  reasonable  construction  ot  the 


ordinance  against  fast  driving  to  Indade 
ambulances  within  Its  scope?  (3)  It  it  is, 
then  is  not  the  effect  ot  the  ordinance  mod- 
ified by  the  later  ordinance,  giving  to  am- 
bulances the  right  of  way?  The  flrat 
question  should  be  answered  In  the  affirm- 
ative. The  ambulance  is  within  Its  terms, 
and  there  exists  no  reason  why  It  should 
not  be  Included  in  its  scope.  It  is  claimed 
by  counsel  tor  respondent  that  "experience 
has  shown  that  in  every  large  city  the  con- 
ditions are  such  that  accidents  frequently 
occur  ot  such  a  nature  that  the  immediate 
attendance  ot  a  surgeon  is  a  matter  of  the 
utmost  necessity,  when  a  minute  one  way 
or  the  other  may  mean  life  or  death  to  the 
injured  person.  And  it  is  this  experience 
that  has  led  the  charitable  institutions  of 
Detroit  to  organise  their  ambulance  serv- 
ices. There  are  of  necessity  few  ot  these 
ambulance  stations  in  proportion  to  the 
territory  which  they  are  called  upon  to 
cover,  and,  if  the  right  to  respond  as  rap- 
idly as  possible  to  emergency  calls  be  de- 
nied them,  a  large  part.  If  not  the  whole, 
ot  their  usefulness  is  taken  away. "  This 
argument  ought  not  to  prevail  against 
the  ordinance,  which  was  enacted  to 
guard  against  accidents  very  liable  to 
frequently  occur  from  fast  driving  through 
the  streets  of  a  city.  Respondent  in  bis 
affidavit  for  certiorari  claims  that  he  had 
a  right  to  drive  12  miles  an  hour,  and  that 
be  was  only  driving  at  that  rate.  That 
it  is  reckless  to  drive  at  such  rate  of  speed 
through  the  streets  of  a  city  where  many 
people  are  passing  in  carriages,  and  cross- 
ing the  streets  upon  foot,  is  self-evident. 
It  Jeopardises  human  life.  Men,  women, 
and  children  may  be  run  down,  and  in- 
jured or  killed  by  surh  vehicles  driven  at 
such  high  rate  of  speed.  It  would  be  bad 
poller  for  a  city  to  authorise  a  rate  ot 
speed  which  would  be  so  liable  to  cause 
accidents,  tor  the  sake  of  affording  more 
prompt  relief  to  some  one  Injured  by  an 
accident.  The  public  interests  do  not  de- 
mand that,  in  order  to  afford  prompt  re- 
lief to  one  person  requiring  the  use  ol  an 
ambnianceotber persons  maybe  rundown 
and  injured  by  the  fast  and  reckless  rate 
of  speed  ot  the  ambulance  In  going  to  the 
assistance  of  the  person  injured.  The 
whole  matter  was  left  by  the  statute  in 
the  control  ot  the  common  councU;  and, 
looking  to  the  safety  ot  people  in  the  use 
of  the  streets,  they  have  seen  fit  to  pro- 
hibit It  driving  at  a  faster  rate  ot  speed 
than  six  miles  an  hour.  Incouslderingthe 
claim  made  by  the  respondent  it  is  proper 
to  note  that  the  ordinance  which  gives 
to  ambulances  the  right  of  way  over  other 
vehicles  recognises  this  right  in  the  trans- 
portation of  persons  and  animals,  and.  It 
the  argument  for  great  baste  and  speed 
drawn  from  emergency  is  to  be  given  any 
force,  It  would  apply  equally  as  well  to  an 
ambulance  answering  a  call  foraslckor  in- 
jured dog  as  for  a  person.  It  can  hardly 
be  supposed  that  the  common  council,  in 
prohibiting  driving  at  a  speed  exceeding 
six  miles  an  hour.  Intended  to  except  an 
ambulance  going  to  the  relief  ot  an  Injured 
animal,  or  contemplated  that  such  am. 
bulance  might  drive  through  the  streets  ot 
the  city  at  the  rate  ot  twelve  miles  an 
hour.    The  second  question  should  be  ao- 


Digitized  by^OOQlC 


Jlieb.) 


WISE  V.  OTTEB  OBEEE  LUMBER  00. 


swered  In  the  negattve.  The  ordinance 
Klving  the  right  ot  way  to  ambulances 
transporting  sick  or  injared  persous  or 
animals  has  no  reference  to  the  speed 
at  which  they  may  be  transported,  and 
jnuch  less  to  the  speed  at  which  the 
ambulance  may  be  driven  when  not 
transporting  such  persons  or  animals. 
The  ordinance  under  which  respondent 
was  convicted  was  a  reasonable  one,  and 
Includes  within  its  letter  and  spirit  the 
vehicle  which  respondent  was  bo  reckless- 
ly driving  at  the  time  alleged  In  the  com- 
plaint. The  jbdgment  is  aflBrmed.  The 
other  Justices  concurred. 


CONOBB  V.  FUNT  &  P.  M.  B.  Co. 

(Supreme  Court  of  MicMgan.    May  8, 1891.) 
iJUsTBB  AKD  Servant— PBRSOHiL  Injuries— CoH- 

TBIBUTOBT  NeOLIOBNCE— FiLLOW-BeKVANTB. 

A  log  fell  from  a  log  train  passiog  over  aa 
nnballastea  railway,  wrecking  several  cars,  and 
Injuring  a  brakeman,  wbo  had  assisted  In  loading 
the  logs.  The  accident  resulted  either  from  the 
falling  out  of  a  stake  because  it  was  carelessly 
put  in,  or  by  reason  of  the  Jolting  of  the  train, 
which  was  running  faster  than  the  rules  allowed. 
.field,  that  in  either  event  the  accident  was 
caused  or  contributed  to  by  the  negligence  of 
j>laintifl  or  of  his  fellow-servants,  and  he  ooald 
not  recover. 

Error  to  circuit  court,  Wayne  county. 
Haag  A  Terkea,  lor  appellant.     Wm.  L. 
■Webber,  for  appellee. 

McQbath,  J.  This  Is  an  action  tor  neg- 
iligence.  At  the  conclusion  of  the  testimo- 
ny the  court  directed  a  verdict  lor  defend- 
ant, and  plaintiff  appeals.  Defendant  was 
■engaged  in  transporting  toys  from  a  lum- 
ber camp  to  its  main  line  over  a  tempo- 
rary branch  or  spar  known  as  a  "logging 
road,"  which  was  unballasted,  as  such 
roads  nsually  are,  and  followed  generally 
the  lay  of  the  land.  Plaintiff  bad  been 
braking  for  four  years.  He  had  been  o  ver 
this  road  several  times,  and  had  worked 
upon  other  roads  of  like  character.  In  go- 
ing down  a  grade  upon  a  train  composed 
of  11  flat-cars  with  the  engine,  a  log  fell 
from  the  center  car  of  the  train,  throwing 
-the  car  from  the  track,  wreckinR  the  rear 
4>urtlon  of  the  train,  and  Injuring  the 
plaintiff.  Plaintiff  claimed  that  the  log 
■was  thrown  from  the  car  by  the  Jolting  of 
the  car  over  the  rough  road,  and  the  neg- 
ligence charged  was  the  failure  of  the  de- 
fendant to  maintain  a  safe  road-bed.  The 
logs  were  put  apon  the  cars  by  the  ship- 
pers, bot  placed  in  position  by  the  train- 
men, and  plaintiff  testitled  that  he  in  per- 
-eon  placed  most  ot  the  logs.  I'lalntlff  fur- 
ther testified  that  at  the  time  of  the  acci- 
dent the  train  was  running  at  the  rate  of 
from  12  to  20  miles  an  hour;  that  the  fall- 
ing ot  the  log  was  the  cause  ot  the  acci- 
dent; and  that  he  did  not  know  whether 
the  log  was  released  because  one  of  the 
stakes  loosed  or  not.  Defendant  offered 
in  evidence  the  following  rules  and  regula- 
tions of  the  company,  with  which  It  ap- 
pears plaintiff  was  familiar  at  the  time 
-ot  the  accident:  "Conductors  will  see 
that  all  logs  are  loaded  so  as  to  ride  safe- 
'}y.  All  logs  that  are  liable  to  roll  off  in 
transit  must  be  unloaded  at  starting  point 
■before  the  train  Is  moved.    Delayed  pas- 


senger trains  may  regain  tbeir  card  time 
when  it  can  be  done  with  perfect  safety, 
but  In  no  case  must  the  speed  of  freight 
trains  exceed  20  miles  an  hour,— one  mile 
In  3  minutes, — to  regain  lost  time.  The 
speed  of  loaded  log  trains  on  the  main  line 
must  not  exceed  12  miles  per  hour;  when 
light,  15  miles  per  hour;  and  on  branches 
10  miles  per  hour,  loaded  or  light. "  In  or- 
der to  bold  defendant  liable  there  must  be 
evidence  tending  to  show  negligence  on  its 
part  as  the  proximate  canse  of  the  acci- 
dent. The  falling  ot  the  log  caused  the 
wrecking  of  the  train.  If  one  of  the  stakes 
came  out,  then  clearly  that  released  the 
log;  and  it  the  stake  came  out  because 
carelessly  put  in,  that  carelessness  was 
directly  cbai^able  to  plaintiff  or  to  one 
ot  his  fellow-trainmen.  Again,  admitting 
that  the  log  was  thrown  off  by  the  Jolting 
of  the  car  over  the  rough  road,  it  must  be 
conceded  that  the  Jolting  was  aggravated 
by  the  high  rate  of  speed  of  the  train.  The 
rules  provided  thattherate  ot  sptted  of  log 
trains  on  branch  roads  should  not  exceed 
10  miles  per  hour,  while  this  train  was 
making  from  12  to 20  miles  per  hour  at  the 
time  ot  the  accident.  This  negligence  un- 
doubtedly contributed  to  the  wreck  ot  the 
train,  and,  inasmuch  as  It  was  that  of  fel- 
low-servants, it  is  chargeable  to  plaintitt 
cnder  the  repeated  rulings  of  this  court. 
The  record  In  this  case  does  not  purport 
to  contain  all  or  substantially  all  ot  the 
testimony  taken  in  the  case.  Sufficient 
does  appearto  support  the  judgment;  but 
wereit  otherwise,  we  should  presume  that 
the  evidence  introduced  was  sufficient  to 
sustain  It.  McGraw  v.  Insurance  Co.,  54 
Mich.  146,19  N.  W.  Rep  927;  Barnes  v. 
Railway  Co., 54  Mich.  243,  20  N.  W.  Rep.  36. 
The  Judgment  Is  affirmed,  with  costs  to 
defendant. 

Long.  J.,  did  not  sit.    The  other  Justices 
concurred. 


Wise  v.  Otteb  Creek  LimBBR  Co. 
(Swpreme  Court  ofMidhAaan.    May  8,  1891.) 

JCRIKS— iMFANELIHa — RETUKNINO   NaMIS. 

Though  How.  St.  Mich.  §{  7567,  7576,  pro- 
vide that  a  jury  shall  be  obtained  from  Qie 
whole  body  of  the  county,  and  that  the  names  of 
those  first  placed  in  the  boxes  shall  be  exhausted 
before  returning  to  the  boxes  the  names  of  Uiose 
previously  drawn,  it  does  not  vitiate  the  panel 
that  the  clerk  returned  the  names  of  those  from 
one  towniihip,  drawn  for  a  pirevlous  term,  which 
were  afterwards  drawn  for  the  next  term. 

Appeal  from  circuit  court,  Bensie  county. 

F.    W.  Cook,  tor  appellant.    Corell   A 

Russell,  (Pratt  A  Davis,  of  counsel,)  tor 

appellee. 

Grant,  J.  This  case  was  tried  before 
the  court  with  a  Jury,  verdict  and  Judg- 
ment rendered  for  plaintiff,  and  defendant 
appeals.  The  sole  question  arises  npon  a 
challenge  to  the  array  of  the  panel  of 
jurors.  The  sole  objection  to  the  panel 
is  "that  the  county  clerk  In  drawing 
Jurors  for  the  August  term,  1889,  exhaust- 
ed the  names  returned  from  the  town  ot 
Lake,  (which  had  only  two  In  the  first 
place,)  but  that  Hufflcient names  remained, 
returned  from  the  remaining  eleven  towns. 
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to  form  tbe  Jury  for  the  Jannary  term, 
1890;  that  in  drawinj;  the  Jury  for  the 
Jannary  term,  1890,  the  clerk,  ioatead  of 
omitting  to  draw  any  names  returned 
from  the  town  of  Lafce,  and  drawing  the 
tnll  twenty-four  from  the  other  towns, 
drew  the  two  again  from  Lake  township. 
In  the  same  manner  as  he  had  for  the  Au- 
gust term,  1889,  and  that  the  two  i>er8on8 
so  drawn  from  the  town  of  Lake  were  sum- 
moned as  part  of  the  pnnri  for  such  Janu- 
ary term,  the  term  at  which  this  case  was 
tried,  and  that  this  jury  was  made  up 
from  this  list  bu  drawn. "  Tbestatute  ob- 
viously intends  (1)  thata  ]ory  shall  be  ob- 
tained from  the  whole  body  of  tlie  county ; 
(2)  that  the  names  of  those  first  placed  in 
the  boxes  shall  be  exhausted  before  re- 
turning to  the  boxes  the  names  of  those 
previously  drawn.  How.  8t.  5§  75CT,  7575. 
The  first  of  these  requirements  is  certainly 
as  Important  as  the  second,  but  this  court 
has  decided  that  the  failure  of  a  township 
to  return  a  list  of  jurors  is  not  a  good 
ground  (or  challenge,  even  in  a  criminal 
case.  People  t.  CotTman.  59  Mich.  1,  26  N. 
W.  Hep.  207.  We  think  the  clerk  should 
have  drawn  the  jury  from  the  11  remain- 
ing townships.  But  we  do  not  think  thlis 
vitiated  the  panel.  The  statute  contem- 
plates that  jurors  maybe  drawn  twicethe 
Kame  year.  How.  St.  S  7575.  The  two 
Jurors  from  the  township  of  Lake  were 
competent  jurors.  Should  either  party 
desire,  he  might  challenge  them  on  the 
jcronnd  that  they  had  served  as  jurors 
within  one  year  previous.  How.  St.  f  7584. 
This,  in  our  jpagment,  gives  ample  pro- 
tection to  parties  litlgaut,  both  in  civil 
and  criminal  caae«.  The  )ary  drawn  in  this 
case  was  chosen  of  the  22  drawn  from  the 
other  townships.  We  see  no  possible  way 
by  which  the  rights  ol  the  defendant  were 
or  could  be  prejudiced.  Judgment  af- 
<imi«d,  wltb  «mt8.  The  other  josttcea 
concurred. 


Fimr  Nat.  Bank  or  Lcuhnoton  v.  Dwight 

et  fU. 

{aupnmeOoturt  efMiOiiltmi.  ](ay«,lMl.) 

SiRvioB  or  Wmt*. 

ta  an  action  on  a  note,  aervloe  of  the  d«e- 

lanitlan  waa  made  upon  the  indorsers  in  the 

oonniy  where  the  suit  was  institnted,  and  copiea 

of  the  declaration  were  thereafter  served  on  the 

■nailers  In  another  oonnly.    Upon  defaalt  o(f  the 

flefendants,  ladgment  was  entered  against  all  of 

them  lointly.    HeU,  Oiat  the  conrt  obtained  no 

iorisdlction  over  tlie  makers  of  said  note.    Fol- 
ovriiig  Church  v.  Edson,  89  Mioh.  118. 

Brror  to  circuit  co«rt,  Ionia  county. 
Bowen,  Dowgl^a  4t   Wbttin/r,  for  appd. 
lants.    Royal  A.  Hawley,  for  appellee. 

MoBSB,  J.  The  plaintiff  sued  the  defend- 
ants in  the  Ionia  circuit  court  upon  prom- 
issory notes,  of  whlcli  the  defendants 
Bwight  were  makers,  in  the  name  of  Will- 
lam  M.  Dwight  &  Co.,  and  the  other  de- 
fendants were  Indorsers  nnder  the  name  of 
Wilson,  Luther  &  Wilson.  The  suit  was 
commenced  by  declaration,  which  was 
served  upon  the  indorsers  In  Ionia  county. 
On  the  filing  of  the  return  of  this  service 
by  the  sheriff  of  Ionia  county,  copies  of 
the  declaration  were  sent  to  Wayne  coun- 


ty, and  there  served  upon  the  Dwlghts  by 
the  sherlB  of  that  county.  The  default  of 
the  defendants  was  afterwards  duly  taken, 
and  a  judgment  entered  against  all  of 
them  jointly.  The  defendants  William  M. 
Dwigbt  and  Alfred  A.  Dwight  come  to 
this  court  on  writ  of  error,  alleging  that 
there  has  been  no  legal  service  upon  them. 
No  appearance  of  the  appellee  in  tbls 
court.  The  ease  is  raled  by  Oharcb  v. 
Edson,  S9  Mich.  113.  The  judcment 
against  the  Dwights  is  unwarranted,  and 
must  be  vacated  and  set  aside,  with  costs 
of  tbiscoart.  The  n  tfaer  J  us'tices  ooneorred. 


GiBBB  V.  O'Nbil. 
(Supreme  Court  <tf  IfiOUgan.   Hay  8, 1891.} 
Fabtixs  IX  EjscmMXT. 
Where,  upon  the  foreclosure  of  a  mortgage, 
ejectment  is  bronsht  against  the  mortgagor,  who 
Is  married,  and  has  been  in  possession  of  the 
land,  consisting  of  40  acres,  occupying  and  elaim- 
Ing  it  as  a  homestead,  the  wife  is  a  necessary 
party  defendant  to  the  suit  in  ejectment,  notwith- 
standing the    mortgage  was    for  tlie  purchase 
money. 

Appeal  from  drcnlt  coart,  Newaygo 
county;  J.  H.  Palmer,  Judge. 

A.  G.  Day,  for  appellant.  Geoi^  Lntoa 
and  Af.  W.  Underwood,  for  appellee. 

Obart,  J.  This  Is  an  actios  of  ^ect- 
nient.  It  was  tried  before  tbe  court  with- 
out a  jury.  There  is  no  such  finding  of 
tacts  fn  the  case  as  th«  law  leqnlrea.  It  is 
dlfflenlt  tb  determine  from  the  record 
where  the  finding  begins  and  ends.  There 
la  nothing  to  show  that  certain  atate- 
ments  appearteg  vpon  the  record  are  the 
judga^B  finding  of  Cacta.  The  only  oondn- 
sioa  (rf  law  that  apiieara  to  the  record  is 
theatateomit  In  the  bill  of  exceptions.  "I 
decid«d  In  favor  of  defendant."  Tbe  ap- 
peal oaght,  therefore,  to  be  disinlBSed. 
But,  Inasmoch  ae  the  appellant  fs  entitled 
to  a  aeeond  trial  nnder  the  statute,  we 
wUl  determine  the  principal  ^oeatton  pra- 
aeated  la  tbe  briefs  of  counsel.  Tbe  testi- 
mony showed  that  the  defeadaat  was 
married,  and  that  be  was  In  posaeasloa  of 
the  land,— 40  acres,— occupying  and  «talni- 
Ing  it  aa  a  homestead.  Ui«  wife  was  not 
made  a  party  defendant,  nor  waa  she 
made  a  party  defendant  la  the  forecloaare 
salt  through  which  plalntlil  d&lma  title. 
She  was  a  necessary  party,  nnder  tlie  for- 
mer decisions  of  this  coart.  Bessloas  v. 
Sherwood,  78  Mich.  284,  44  N.  W.  Sep.  263. 
and  cases  there  cited.  This  rule  la  not 
changed  by  the  fact  that  themortgtm^ 
was  for  the  purchase  money.  Judgment 
Is  affirmed,  with  ousts.  The  other  jastloes 
concurred. 


FiNW  ▼.  Yaixsy  City  Stezet  &  Cable 
Ry.  Co. 

iSnuproM  Court  of  HUMgan.    Vaj  8, 1891.) 

Cabbibbs — Btkebt  Rija.wxrs— Naauenoa — 
QuBSTioir  worn  Jubt. 
In  an  actiOB  against  a  oaMe  xsQivay  eam- 
pany  for  peiaoDal  injuries  ptaintUt  taatifled  that 
he  waltea  to  alight  until  the  train,  conaisting  of 
a  ooaoh  and  a  grip,  bad  stopped;  that  when  it 
had  stopped  the  conductor  unooopled  the  ooach 
firom  the  grip,  turned  off  the  brakes,  and  made  a 
jxunp  for  the  grip,  which  started  the  coach  in  the- 
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oppadto  diraottmi,  in  wkich  there  wu  «  allghtljr 
teaoendliig  gradeL  and  this  motion  took  plain- 
tiffs feet  from  uoder  him,  and  threw  him  to  the 
ground.  Held,  that  the  case  was  for  the  jury, 
ftnd  it  was  error  to  direut  a  verdict  for  defendant. 

Error  to  circuit  court,  Kent  county; 
Mabsden  C.  Bukch,  Judge. 

S^leaton  4k  MeBiiai,  for  appellant. 
ntompsoDtTempleJi^MoVoraUckani  Tate- 
una  A  Blair,  tor  appellee. 

McGnATB,  J.  This  Is  an  action  on  the 
case  for  nevrllgence.  At  the  conclnsion  of 
the  plalntlff'R  testimony  the  court  direct- 
ed a  verdict  lor  defendant,  and  plaintiO 
appeals.  Tbe  defendant  operates  a  cable 
Btreet  railway  on  North  Ionia  street  in 
the  city  of  Grand  Rapids.  Plaintiff  was 
a  pabsenger,  and,  while  alighting  from 
the  car,  was  by  the  movement  of  the  car 
thrown  down  npon  the  sround  and  in- 
jured. At  tbe  time  the  train  consisted  of 
a  grip-car  and  one  noach.  The  terminns 
of  the  Hue  is  a  few  rods  beyond  Le  Grande 
Btreet,  and  plaintiff's  destination  was  Le 
Grande  street.  The  conductor  occupied 
tbe  front  platform  of  the  coach  iu 'nblcb 
plahitltf  rode.  As  the  cars  approached 
Le  Grande  street  plaintiff  went  out  upon 
tlie front  platform  of  tbecoach, and  waited 
fur  the  cars  to  be  stopped,  and,  when 
stopped,  he  attempted  to  allKht,  and  JuBt 
at  that  moment  tbe  conducturdlsconnect- 
ed  the  coach  from  the  grip-car,  turned  off 
the  brakes  on  the  coach,    and    made   a 

Jump  tor  the  grip-car  which  had  started 
orward,  whereupon  the  coach  started  In 
the  opposite  direction,  taking  plalntlfTs 
Teet  from  under  him,  and  throwing  him 
violently  to  thegronnd.  Plaintiff  was  the 
only  witness  called  as  to  ho'wtbe  a<:cldent 
occurred,  and  he  does  not  explain  what 
caused  the  moyement  of  the  coach,  ercept 
as,  aforesaid.  Counsel  fur  defendant  moved 
lor  a  verdict  for  defendant,  claiming  that 
on  a  track  perfectly  level  snch  a  move- 
ment o1  the  car  was  Iropussible,  and  the 
court  directed  a  verdiut  as  re«jnested.  Pas- 
sengers upun  street-cars  are  entitled  to 
sufficient  time  to  get  off,  and  the  duty  of 
the  carrier  Is  not  discharged  until  the 
passenger  Is  tree  from  the  car.  Plaintiff 
liad  tecrttfled  that  the  coach  did  actually 
TDove,  and  that  snch  movement  tbrew 
"him  to  the  ground.  In  view  of  this  testi- 
inony  the  question  ol  the  probability  ur 
poBsfbllity  of  the  movement  of  the  car 
•was  for  the  jury,  and  not  Tor  the  court. 
It  sirpeared  that  there  was  n  very  slight 
down  grade  in  the  direction  tn  which  the 
coach  moved;  and  whether  the  sudden 
release  of  the  brake  ar  tbe  cunductur's 
lump  from  the  coach  to  the  grip-car,  or 
both,  caused  the  movement  of  the  coach 
nnd  the  plalntlfTs  fall,  should  have  been 
left  to  the  determination  of  the  Jury.  It 
was  the  duty  of  defendant  not  only  to 
refrain  from  doing  any  act,  under  the  cir- 
cumstances, which  would  cause  tbe  coach 
"to  move,  but  to  take  such  precaution  as 
would  prevent  It  from  moving  while  a 
passenger  wasin  the  act  of  alighting  from 
the  car.  The  ]ndgraent  will  be  reverwed, 
and  a  new  trial  granted,  with  costs  of  this 
court  to  plaintiff. 

LiO."io,  J.,  did  BDt  Bit.  The  otiier  JustlceB 
nmcwred. 


DocBMAit  V.  Pbtbrb  ot  al. 

{Sv^irejM  Cofvurt  of  Michigan.    May  8,  ISffl.) 
BAI.B— Action  iob  Faxes  —  AuTHOBrrr  o*  Pub- 

CBABINO  AaSiTI^-EVIDCXUE— R^TinCATIOH— Es- 
TOPPBL— WaIVSK. 

1.  Defendants,  partners  in  the  lumber  busi- 
ness, havinK  a  contract  with  8.  to  get  oat  logs 
for  them,  they  to  fnmish  sni^iUes  tor  S.'s  teaois, 
the  same  to  be  paid  for  however  by  8.  at  10  per 
eenL  advance,  ordered  plaintifi  to  ship  feed  to 
S.,  and  send  them  Qie  bill  and  a  duplicate  to  S. 
Thereafter  plaintiff  made  another  shipment  of 
feed  to  8. ,  on  an  order  from  the  latter  with  direc- 
tions to  send  tbe  UU  to  defendants,  and  a  dupli- 
cate to  him.  Held  that,  there  being  testimony 
tending  to  support  both  of  plaintiff's  theories, 
that  one  of  defendants  anthorixed  the  sending  of 
the  order,  or,  If  not,  that  he  afterwards  ramied 
it,  the  order  was  properly  admitted  in  evidence. 

2.  Where  on  receipt  of  the  bill  defendants 
wrote  to  plaintiff  for  his  authority  for  sndi  ahip- 
ment,  and  a  ooRespondenee  followed  tending  in 
part  to  show  an  agreement  by  defendants  to  pay 
for  the  feed,  and  demands  by  plaintiff  for  snch 
payment,  the  court  properly  lelnsed  to  diieet  a 
verdict  for  defendants  on  the  ground  that  plain- 
tiff had  agreed  to  look  to  S.  for  tbe  claim. 

S.  Testimony  that  wh«i  8.  left  camp  defend- 
ants took  possession  of  some  of  GL's  teams  under 
a  chattel  mortgage,  and  fed  a  part  of  tbe  feed  to 
them,  and  that  the  balance  after  snch  feeding 
was  taken  by  a  lumber  eongmny  of  which  M.  was 
manager,  and  plaintiff  was  paid  thsreior,  was 
properiy  admitted  as  bearing  am  the  questions  of 
authority  in  sending  the  erdar  and  a  subsequent 
ratification  by  defendants. 

4.  The  tact  that  after  plaintiff  sent  the  orlg- 
hial  order  to  defendants  at  their  request  be  re- 
ceived no  reply  for  over  a  montb  and  a  half,  and 
that  during  this  time  the  feed  waa  being  fed  to 
defeadants'  teams,  justified  an  instmotion  tbalt  if 
tbe  lury  found  thatoefendants  delayed  the  denial 
of  plaintiff's  account  an  anreasonable  time  to  the 
prejudice  of  plaintiff  they  would  be  estopped 
from  afterwards  denying  such  aocoant. 

Appeal  from  circalt  court,  Menomtaee 
county;  9.  H.  Stebbb,  Judge. 

B.  J.  Bro^-n,  fur  appellantB.  W.  B. 
FbiKpa,  tor  appellee. 

MoBSB.  J.  This  action  1b  Id  aastijapait 
to  recover  for  a  qoaatlty  of  oats  and 
beans  aad  tbe  sackn  wberela  tbey  were 
skipped,  alleged  to  have  been  sold  aad  de- 
livered by  tbe  plalntlfl  to  the  defeedants. 
Tbe  plaiatUt  resides  at  De  P«re,  Wia..  aod 
tbe  Mteudants,  in  April,  1888,  were  part- 
ners under  the  ;Brm  name  of  Peters  &  Mor- 
rison,  then  largely  engaged  la  tbe  lumber 
buftinesa,  their  baslaeMi  office  being  at 
Menominee,  Mich.  At  that  time  one  Bd 
tiargent  of  Oconto,  Wis.,  had  a  contract 
with  defendants  In  his  wtte'B  name,  E.  L. 
Sargent,  for  getting  in  logs.  Tbe  snpplieR 
for  Sargent's  teams  were  to  tbe  furnished 
by  defendants  and  delivered  to  Sargent  at 
tbe  Watersmeet  LomberCompaoy'B  store, 
but  to  be  paid  for  by  Sargent  at  10  per 
cent,  above  cost.  Defendants  had  large 
dealings  with  plaintiff  In  pnrchaBlng  sup- 
plies.  In  February,  1888.  the  plaiatitt  re- 
ceived an  order  for  oats  from  detaiHlants, 
and  shipped  them  to  Sargent's  camp  by 
their  orders.  Tbe  order  was  direct  from 
defendants  and  ia  ttaeir  name,  and  plain- 
tiff was  directed  to  «end  the  shlpptog  bill 
to  them,  and  a  dnpUeaie  to  E.  L.  Sar- 
gent. In  April,  1888,  plaintiff  received  tbe 
following  order:  "Watersmeet,  March 
26th.  1888.  John  P.  Dousman,  De  Pere, 
Wis.— Dear  Sir:    Sfa^«ed  yon  byfreigbt 
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the  24th  taiBt.  baf^TB  for  oats.  Pleuse  send 
me  one  car-load  of  best  white  oats  and  one 
baK  of  beans.  If  there  are  not  enough 
sacks,  send  some  more.  Yours,  truly,  E. 
L.  Sabgent,  Watersmeet,  Mich.  Send  bill 
to  Peters  &  Morrison,  Menominee,  Mich., 
and  duplicate  to  me  here,  prepaying 
freight. "  The  bags  referred  to  are  those  In 
which  the  oats  ordered  by  defendants  in 
February  were  shipped.  The  last  order 
was  filled,  and  the  original  bill  sent  to  de- 
lendants  as  follows: 

"De  Pere,  Wis.,  Apr.  7/88. 
"Peters  &  Morrison, 

"  Menominee. 

"Bought  of  John  P.  Dousman, 

"Merchant  Miller. 

"Car.  No.  2465,  C.  &  N.  W  Terms,  Cash. 

760  bn.  oats,  106  blps.,  t   85 1363  SO 

8.40"    beans,!     ^       2  65 9  85 

107     «  10 10  70 

Freight  prepaid  on  !>i,000  lbs.  at  18  cU. . . .    48  20 

$325  75" 

The  bill  was  received  at  Peters  &  Morri- 
son's ofilce,  in  Menominee,  who,  on  April 
10, 1888,  wrote  plaintiff  as  follows:  "Men- 
ominee, Mich.,  April  10th,  1888.  Jno.  P. 
Donsman,  De  Pere,  Wis.— Dear  Sir:  We 
are  in  receipt  of  Invoice  of  oats  and  beans 
April  7th,  shipped  E.  L.  Sargent.  As  this 
was  ordered  without  our  knowledge,  will 
you  be  kind  enough  to  send  us  your  au- 
thority for  shipping  this  above-named  or- 
der, that  we  may  be  able  to  determine 
where  tbe  error  Is?  Our  camps  are  all 
broken,  and  It  was  oar  Intention  to  fur- 
nish Mr.  Sargent  with  what  oats  he  might 
need  from  tbe  last  car  we  ordered  of  you 
to  Iron  Biver.  Yours,  resp'y,  Pkters  & 
MoBBiBON.    Pr.  Smith." 

A  duplicate  of  the  bill  was  seat  to  E.  L. 
Bargent,  as  requested  in  tbe  order.  On 
tbe  receipt  of  defendants'  letter,  tbe  plain- 
tiff sent  the  original  order  to  defendants 
in  the  following  letter:' "De  Pere,  Wis., 
April  nth,  1888.  Messrs.  Peters  &  Morri- 
«on,  Menomiuee — Gents:  Inclosed  find 
letter  ordering  tbe  car  oats.  Supposed, 
of  course,  that  it  was  all  right,  or  should 
not  have  sent  it.  As  previous  car  was 
«ent  direct  to  them,  thought  there  was 
no  possible  mistake.  Very  resp'y,  John 
P.  Dousman." 

To  this  letter  plalntiH  received  no  reply. 
When  the  account  was  due,— May  20, 1888, 
— plaintiff  sent  statement  of  account  to  de- 
fendants, and  received  the  following  re- 
ply: "  Office  of  Peters  &  Morrison,  Manu- 
facturers of  Lumber  and  Shingles,  Menom- 
inee, Mich.,  May  28th,  1888.  Jno  P.  Dous- 
man, Esq.,  De  Pere,  Wis.— Dear  Sir:  We 
are  In  receipt  of  your  statements  26th  Inst., 
for  f325.75.  We  have  given  you  no  au- 
thority to  charge  this  bill  to  onr  account. 
The  goods  were  ordered  by  E.  L.  Sargent, 
without  our  knowledge  or  consent,  and 
-after  he  had  quit  working  tor  us.  How- 
ever, we  will  do  what  we  can  to  collect 
this  account  for  you  next  seaaon,  when 
we  expect  Sargent  will  log  for  us  again. 
Yours,  truly,  PKTBRa& Morrison.    Ed.D." 

Plaintiff  then  wrote  as  follows:  "De 
Pere,  Wis.,  May  2Sth,  1888.  Messrs.  Peters 
&  Morrison,  Menominee — Dear  Sir:  Yours 
■of  Saturday  at  band.    Wish  you  bad  ad- 


vised us  eariler  of  this,  but  gneM  E.  L. 
Sargent  will  have  to  pay  at  once,  as  it 
looks  to  me  as  if  he  obtained  these  goods 
on  false  pretenses.  Send  me  at  once  the 
letter  of  E.  L.  Sargent,  ordering  these 
goods,  and  also  please  give  me  his  ad- 
dress, as  I  shall,  of  course,  have  to  look  to 
him  for  payment,  if  you  do  not  indorse 
the  transaction.  Very  resp'y,  Jno.  P. 
Dousman.  " 

Tbe  letter  was  returned  by  defendants 
with  tbe  following  letter:  "Menominee, 
Mich.,  May  29th,  1888.  Mr.  J.  P.  Dous- 
man, Esq.,  De  Pere,  Wis.— Dear  Sir: 
Yours  of  tbe  2>itb  Inst,  is  rec'd.  We  In- 
close letter  from  Sargent.  We  think  it 
would  be  a  useless  expense  for  you  to  take 
action  against  Sargent  at  present.  We 
will  see  blm,  and  if  be  can  give  security 
till  next  winter  we  will  pay  the  bill  for 
him.  Yours,  truly,  Peters  &  Mobbison. 
Ed.  D.  [Over.]  We  consider  Mr.  Sar- 
gent an  honest  man,  and  we  are  sure  he 
will  pay  all  he  owes.  When  he  ordered  tbo 
goods  he  no  doubt  thought  he  had  more 
money  coming  from  us,  but  the  past  win- 
ter was  a  hard  one  on  jobbers,  and  in- 
stead of  making  anything  he  came  out  in 
debt.    Yrs,  P.  &  M.    D. " 

PlalntlB  replied:  "De  Pere,  Wia.,  May 
SOtb,  1888.  Messrs.  Peters  &  Morrison, 
Menominee— Gents :  Yours  of  May  29th  at 
band.  You  do  not  give  us  Mr.  Sargent's 
address.  I  am  sorry  for  his  bad  luck,  and 
shall  do  nothing  to  injure  him  or  bis,  but 
of  course  must  establish  the  fact  of  some 
one  owing  me  the  amount  of  the  car. 
No  doubt  can  accommodate  him  with  all 
time  wanted  to  help  him  out.  Yours, 
etc.,  John  P.  Dousman.  " 

The  defendants  answered,  stating  that 
letters  addressed  to  Sargent  at  Oconto, 
Wis.,  or  Watersmeet,  Mich.,  would  reach 
him;  and  then,  when  Mr.  Morrison  -re- 
turned, in  a  few  days,  would  bring  the 
matter  to  his  attention.  No  further  cor- 
respondence pasxed  between  the  parties 
until  September,  1888,  when  plaintiff  wrote 
defendants  tbe  following  letter,  and  re- 
ceived thefollowingreply:  "  De  Pere,  Wis., 
Sept.  17tb,  1889.  Messrs.  Peters  &  Morri- 
son, Menominee — Gents :  As  yet  I  have  no 
remittance  from  E.  L.  Sargent  or  your- 
self for  car  oats  shipped  April  7th .  As  yon 
wrote  to  me  about  that  time  that  yon 
could  take  cars  of  the  account  in  Septem- 
ber, I  now  ask  If  you  will  do  so.  I  am  in 
need  of  the  amount,  and  would  like  to  get 
it  closed  up.  Amount  is  (326.76.  Your 
early  reply  will  oblige,  yours,  etc.,  John 
P.  Dousman." 

Reply:  "Menominee,  Mich.,  Sept.  17tb, 
1888.  Jno.  P.  Dousman,  Esq.,  De  Pere, 
Wis.— Dear  Sir:  Your  favor  relative  E.  L. 
•Sargent  account  is  received,  Mr.  Sargent 
is  not  now  in  our  employ,  or  will  not  be 
this  season.  He  has  left  his  camp,  and  the 
greater  part  of  the  oats  are  there, — in 
what  condition  we  cannot  say.  If  you 
will  send  some  one  to  look  at  them  and 
determine  tbe  value  of  them,  we  will  take 
what  there  is  left,— in  condition  for  use, — 
and  pay  you  for  them,  but  under  existing 
circumstances  we  cannot  pay  Sargent's 
bill,  as  he  bad  no  authority  to  order  goods 
for  our  acct.  Yours,  truly,  Peters  St 
Morrison.    Ed.  D.    Please  quote  us  price 
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on  bay  and  oats  delivered  at  Florence, 
WiB.,  and  Iron  River,  Mich. " 

PlaintiR  also  wrote  defendants  as  fol- 
lows: "De  Pere,  Wis.,  Sept.  25th,  1888. 
Messrs.  Peters  &  Morrison,  Menominee — 
Gents:  Your  favor  denying  acconnt  for 
car  oats,  April  7th,  to  G.  L.  Sargent,  was 
received.  1  find  there  Is  800  to  400  butita. 
ot  the  oats  in  the  camp;  and  It  seems  to 
me,  as  long  as  these  oats  were  used  to 
feed  yonr  teams,  and  that,  having  Mr. 
Morrison's  promise  to  settle  the  account, 
Toa  can  hardly  object  to  so  doing.  Mr. 
Sargent  also  states  that  the  oats  were 
ordered  by  direction  of  Mr.  Morrison,  and 
that  It  was  fully  understood  that  Peters 
&  Morrison  were  to  pay  the  account  at 
that  time,  and  again  later.  Under  these 
ciTCumstances,  I  cannot  see  where  there  is 
any  Jastlce  in  refusing  to  pay  me.  What 
Is  your  final  answer  in  this  matter? 
Yours,  etc.,  John  P.  Doosman." 

Defendants  replied  as  follows:  "Menom- 
inee. Mich.,  Sept.  27tb,  1888.  Jno.P.Doos- 
man,  Esq.,  De  Pere,  Wis.:  Dear  Sir:  We 
bave  yours  of  the  25th  Inst.,  relative  to 
oats  shipped  E.  L.  Sargent  in  Apr.  last. 
At  the  time  we  received  bill  for  these  uats 
oar  Mr.  Morrison  was  absent  in  the 
woods,  BO  we  could  do  nothing  till  he  re- 
turned, though  we  thought  it  strangest 
tbe  time  that  they  should  have  been  or- 
dered. When  Mr.  M.  returned  we  wrote 
yon  at  once  the  tacts  in  tbe  case.  You 
can  see  yourself  tbe  wisdom  (?)  of  order- 
ing a  car  of  oats  Just  at  tbe  time  camp 
was  breaking  up.  As  to  tbe  order  being 
«ent  by  direction  of  Mr.  M.,  we  cannot 
«ay,  but  we  tbink  It  Is  not  so.  He  Is  ab- 
sent last  now,  and  when  be  mturns  we 
win  let  bim  decide  the  matter.  Yonrs, 
tmly,  Prtebs  St  Morrison.  D."  This 
-closed  tbe  correspondence. 

Mr.  Sargent  testified  on  behalf  of  tbe 
plaintiff  that  one  of  tbe  defendants,  Mr. 
Morrison,  the  managing  man  of  tbe  firm, 
told  one  of  the  men  at  the  camp  to  send 
the  order,  which  the  man  did ;  that  the 
supplies  were  received  at  his  camp  in  pur- 
suance of  said  order.  The  order  was  then 
iDtrodneed  in  evidence  against  the  objec- 
tion of  the  defendants.  It  was  properly 
admitted.  The  theory  of  the  plaintiff  up- 
on tbe  trial  was  In  accordance  with  tbe 
testimony  of  Sargent  that  Mr.  Morrison 
authorised  the  sending  of  the  order,  and 
also  that.  If  he  did  not  authorize  the  send- 
ing of  It  in  the  first  place,  be  afterwards 
ratified  It.  There  was  testimony  tending 
to  support  both  theories,  and  the  court 
did  not  err  in  his  charge  in  relation  there- 
to. There  was  also  Introduced  testimony 
tending  to  show  that  the  defendnntH,  at 
the  breaking  up  of  Sargent's  camp  In 
April,  took  possession  of  some  of  Sargent's 
teams  under  a  chattel  mortgage  or  bill  of 
sale,  and  fed  a  portion  of  such  oats  to 
said  teams.  Tbe  balance  left  at  tbe  camp 
after  sncb  feeding— S42  bushels— were  taken 
by  tbe  Interior  Lumber  Company,  of 
which  the  defendant  Morrison  was  man- 
ager, and  the  plaintiff  was  paid  for  them. 
He  credited  the  amount  of  such  payment 
upon  defendants'  account.  There  was  al- 
so testimony  that  Mr.  Morrison,  in  the 
summer  of  1^,  said  he  would  pay  for  the 
oatSi    Tbe  court  instructed  tbe  Jury  cor- 


rectly that  if  they  believed  that  Morrison 
authorized  the  sending  of  tbe  order  the 
plaintiff  was  entitled  to  recover;  and 
that,  if  they  found  that  he  did  not  author- 
ise it  to  be  sent  in  tbe  tlrst  place,  then  it 
was  for  them  to  determine  whether  It  had 
been  ratified  by  the  subsequent  conduct  of 
tbe  defendants ;  and  that  if,  after  receiv- 
ing tbe  original  order  upon  which  the  oats 
were  forwarded  to  Sargent  In  reply  to 
their  first  letter,  the  defendants  waited  an 
unreasonable  time  without  denylDg  the 
claim  against  them,  and  during  that  time 
the  rights  of  the  plaintiff  were  prejudiced 
by  the  delay,  then  they  could  not  after- 
wards deny  their  liability,  but  would  be 
held  to  have  ratified  it.  He  stated  also  to 
tbe  Jury  that  the  subsequent  promise  of 
Mr.  Morrison  to  pay  for  the  oats  could 
not  bind  bim  and  make  tbe  defendants 
liable  for  the  debt  of  another,  but  the  fact 
of  the  promise  could  be  used  in  determin- 
ing whether  or  not  the  defendants  had 
ra  tlfled  tbe  giving  of  tbe  order  by  Sar- 
gent. Tbe  defendants'  counsel  requested 
the  court  to  Instruct  tbe  Jury  to  find  a 
verdict  for  the  defendant.  It  is  claimed 
that  this  should  have  been  done,  because 
by  the  letter  of  May  28, 1888,  the  plaintiff 
withdrew  his  claim  against  defendant  and 
thereafter  looked  to  Sargent  for  the  same. 
The  circuit  Judge  left  It  to  tbe  Jury  to  de- 
termine from  tbe  whole  correspondence 
and  all  the  facts  in  the  case  whether  or 
not  the  plaintiff  elected  to  hold  Sargent 
and  release  defendants  from  any  liability 
for  the  oats.  We  are  satisfied  not  only 
that  this  was  a  question  for  the  Jury  to 
decide,  but  also  thnt  the  evidence  is  over- 
whelming thatno  such  election  was  made. 
When  the  defendants  replied  to  this  letter 
they  informed  plaintiff  that  it  would  be 
useless  to  proceed  against  Sargent,  and 
held  out  tbe  hope  to  him  that  they  would 
arrange  it,  so  as  to  themselves  pay  the 
bill,  and  from  that  date  the  plaintiff  looked 
only  to  the  defendants  for  payment,  as  is 
evident  from  the  correspondence  and  all 
th& testimony.  The  testimony  ns  to  what 
was  done  with  tbe  oats,  and  what  became 
of  them,  was  competent  and  material.  It 
bore  upon  both  the  Issues  of  authority  In 
sending  the  order  and  of  a  subsequent  rat- 
ification of  it  by  defendants.  The  counsel 
for  the  defendants  also  claims  that  there 
is  nothing  in  the  case  to  Justify  the  charge 
of  the  court  that  if  they  found  that  defend- 
ants delayed  the  'denial  of  plaintiff's  ac- 
count for  an  unreasonable  time  to  the 
prejudice  of  plaintiff  they  would  be 
estopped  from  afterwards  denying  such 
account.  We  think  tbe  court  was  Justi- 
fied in  this  Instruction.  When  plaintiff 
sent  the  original  order  to  defendants  in 
pursuance  of  their  request  in  their  first 
letter,  and  received  no  reply  from  April 
11th  until  May  28tb,  and  then  not  until  he 
bad  sent  to  them  a  statement  of  account 
due  to  them,  he  was  prejudiced  In  his 
rights.  He  was  Justified  In  supposing 
that  the  order  was  satisfactory  to  them, 
and  during  this  time  the  oats  were  being 
fed  to  delendants'  team.  Had  they  in- 
formed bim  at  once  that  they  repudiated 
the  order  he  could  ha  ve  taken  steps  to  re- 
claim bis  goods  before  they  we^^  de- 
stroyed. It  is  evident  from  the  whole  case 
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that  tbe  defendants  ought  to  paj  for  tbe 
oata,  and  we  find  no  error  In  the  record. 
The  judgment  la  affirmed. 

Obant,  J.,  did  not  sit.    Tbe  other  Ja»- 
ticaa  concurred. 


SmON  9t  aJ.  V.  HtCMPLIMBB. 

(Supreme  Cowt  oj  Michigan.   May  15, 1891.) 

JvaTHw  or  Txa  Fxaci— ADJOtnunfBirr. 
At  the  time  a  somsioDa  was  retomable  be- 
fore a  Justice  plaintUts  appeared  by  ooonael,  and 
defendant  in  person  and  by  bis  counael's  clerk. 
It  was  then  mutaally  agroed  that  tbe  cause  stand 
adjoomed  until  a  certain  day  and  hour,  and  tlie 
parties  dispersed.  A  few  minutes  thereafter, 
plaintiffs'  atiomey,  finding  that  he  would  be  nn- 
able  to  attend  at  the  time  set,  by  telephone  ob- 
taiued  consent  of  defendant's  connael  to  have  tbe 
oanse  adjourned  to  the  day  following  that  to 
which  the  case  had  already  oeen  ad]oumud,  and 
so  Informed  the  justice.  Thereafter  the  Justice 
changed  the  minutes  of  the  adjoamment  to  the 
latter  date.  Plaintiffs  appeared  at  said  time, 
utd,  defendant  not  appearing,  tarial  proceeded  ex 
parte,  resulting  in  a  judgment  for  plalntlfb. 
Held,  that  the  justice  did  not  lose  jurisdiction  by 
reason  of  the  Irregularity  of  tbe  adjournment. 

Appeal  from  circuit  court.  Bay  county; 
Qbokob  p.  Cobb,  Judge. 

Lee  E.  Josljrn,  tor  appellants.  Sbep»rd 
it  Lyon,  for  appellee. 

Champun,  C.  J.  There  is  but  one  ques- 
tion to  be  decided  in  this  caee,  viz. :  Did 
tbe  Justice  of  tbe  peace,  who  rendered  a 
Judgment  for  plaintiffs,  lose  Jurisdiction 
by  not  proceeding  at  the  time  to  which 
the  cause  had  been  adjourned  by  mutual 
consent,— Marcb  13.  1890?  The  return- 
day  of  the  summons  was  March  0, 1890,  at 
9  o'clock  A.  M.  The  plaintiffs  appeared  by 
their  attorney,  who  duly  proved  his  au- 
thority. Tbe  defendant  appeared  in  per- 
son and  by  Albert  H.  Brlggs,  clerk  for 
Sbepard  &  Lyon,  who  were  the  attorneys 
for  the  defendant.  It  was  then  mutaally 
agreed  that  the  cause  should  stand  ad- 
journed until  the  13th  day  of  March,  1890, 
at  1  o'clock  P.M.,  and  the  parties  dispersed. 
A  short  time  afterwards,  and  before  10 
o'clock,  the  plalntins'  attorney  found  that 
be  would  be  unable  to  attend  on  the  13tli 
at  1  p.  M.,  and  by  telephone  obtained  con- 
sent of  defendant's  attorneys  to  have  the 
cause  adjourned  to  the  IStb,  at  1  p.  m., 
and  so  informed  tbe  Justice  before  10 
o'clock  A.  M.  In  the  afternoon  of  March 
0th  said  Briggs  appeared  before  the  jus- 
tice, and  stated  to  hlra  that  said  cause 
was  adjourned  to  March  13th,  at  1  p.  u. 
That  thereafter  the  justice  changed  bis 
minutes  of  the  adjournment  from  the  12th 
day  of  March,  1800.  at  1  p.  m..  to  18th  day 
of  March,  at  1  p.  m.  On  March  12, 1890, 
Briggs  appeared  before  tho  justice  at  1  p. 
M.  for  the  purpose  of  adjourning  the  cause 
until  1  o'clock  the  next  day,  but  the  Jus- 
tice Informed  blm  that  it  had  already  been 
adjourned  until  that  time.  On  March  1.3th, 
at  1  p.  M.,  tbe  plaintiffs  appeared,  and 
tbe  defendant  did  not,  and,  alter  holding 
court  open  onehour,  and  defendant  notap- 
pearing,  the  trial  proceeded  ex  parte,  and 
resulted  in  the  judgment  appealed  from  by 
special  appeal.    The  circuit  Judge  held  the 


Judgment  void,  and  reversed  it.  There  is 
no  dispute  about  the  facts.  The  Justice 
acted  upon  the  consent  of  both  parties  in 
adjourning  the  case  to  tbe  18th  at  1  p.  iL 
Had  tbe  consent  been  in  writing,  tbe  jus- 
tice would  have  been  authorized  to  place 
thetimeof  adjonrnmentat  the  hour  agreed 
upon.  Furmalee  v.  Lewis,  24  Mich.  212. 
But  consent  given  individually  by  tbe  re- 
spective parties  to  the  justice,  and  where 
there  is  no  dispute  as  to  tbe  fact  of  con- 
sent, is  as  efficacious  to  waive  irregularity 
as  if  it  was  In  writing.  Some  qaestion  is 
made  by  counsel  tor  defendant  as  to  tbe 
authority  of  Mr.  Briggs  to  consent  to  tbe 
adjournment  to  tbe  IStb;  but  we  think 
tbe  defendant's  attorneys  are  not  in  a 
position  to  rely  upon  such  objection.  Mr. 
Briggs  was  a  clerk  in  their  office,  and  rep- 
reseoted  them  without  question  at  tbe 
time  of  tbe  appearance  and  adjournment 
on  tbe  6tb.  He  also,  as  appears  from  bis 
affidavit  made  upon  tbe  special  appeal, 
appeared  before  the  Justice  on  tbe  12th  for 
the  purpose  of  adjourning  tbe  case  to  tbe 
18th,  as  had  been  already  arranged  for; 
and  be  says  that  on  the  18tb  be  went  to 
the  office  of  the  justice,  not  intending  to 
take  any  advantage  of  the  Irregularity  in 
the  adjournment,  and  arrived  there  a  few 
moments  late,  and  after  judgment  bad 
been  taken.  There  is  nothing  in  tbe  affi- 
davit of  defendant  or  of  Briggs  setting  up 
any  want  of  authority  of  Briggs  to  con- 
sent to  the  adjournment  on  the  part  of  the 
defendant  to  March  18th.  This  Is  a 
stronger  case  for  plaintiff  than  the  case 
of  Patterson  v.  McRea,  29  Mich.  258. 
Under  the  facts  of  this  case  the  defend- 
ant Is  not  entitled  to  complain.  The 
judgment  of  tbe  circuit  court  is  rereraed, 
and  tbe  cause  upon  tbe  general  appeal 
must  proceed  to  trial  under  the  rnles  and 
practice  of  the  circuit  court.  Tha  other 
justices  concurred. 


GiLCHBIBT  V   EkLT.ET  eit  At. 

(.Svpreme  Cmirt  of  MidMgan,   Uay  8,  ISSL) 

SsTTiira  Auna  BsTTLnmrr  op  PiBTmasair— 
Fbadd— BviDaxoB. 

In  a  salt  l^  a  young  attorney  to  set  aside 
the  settlement  of  a  year's  partnership  with  a 
much  older  attorney,  on  tlia  ground  that  the  lat- 
ter, by  fraudalently  repcesentlng  that  tbe  busi- 
ness was  worth  only  tt,000,  had  induced  him  to 
sell  bis  interest  on  that  basis,  and  had  subse- 
quently received  130,000  for  services,  most  of 
which  were  rendered  during  the  partnership,  it 
appeared  that  complainant's  case  rested  entirely 
upon  his  own  testimony,  whloh  was  enreasly 
contradicted  by  defendant;  that  be  had  delayed 
bringing  the  action  until  defendant  had  preae- 
outed  to  a  sucoessful  issue  In  the  supreme  court 
a  suit  In  which  he  recovered  the  t20,(X)0  fee;  and 
that  at  the  time  of  the  settlement  defendant  had 
offered  to  sell  his  interest  at  nearly  the  same 
rate  as  that  at  which  he  bought  complainant's. 
Held,  that  fraud  was  not  established.  Orast 
and  HossB,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Bay  coanty, 
in  chancery. 

Action  by  Albert  J.  Gilcbrist  against 
Bobert  J.  Kelley  and  another.  Complain- 
ant appeals. 

AWt-rt  J.  Gilcbrist,  (J.  B.  Tattle  and 
Beatoa  Hanobett,  of  counsel,)  for  appel- 
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lant.    O.  H.  Smitb,  Batch  A  Coolejr,  and 
Watta  S.  Huatpbrejr,  for  appellees. 

Cbavpmn,  C.  J.  The  bill  in  this  caae  ia 
filed  by  the  complainant  against  the  de- 
fendant to  set  aside  a  settlement  nf  a  part- 
nerablp  transaction  between  tlie  com- 
plainant and  tbe  defendant  Kelley  as  co- 
partners In  the  law  business.  Ho  rbarges 
that  Kelley  trandalently  concealed  from 
him  tbe  valne  of  his  serrices  in  a  matter 
in  which  tbe  firm  had  been  engaged  in 
connection  witb  the  probating  of  a  will 
and  the  settlement  of  controveraleB  aris- 
ing oat  of  tbe  claims  made  by  the  heirs  at 
law  of  tbe  deceksed  hasband  of  Diana 
Richardson.  The  bill  was  filed  on  the  28th 
day  of  April,  1888,  and  it  alleged  that  a 
eopiartnership  between  the  complainant 
and  KeU^  was  entered  into  on  tbe  1st  day 
of  September,  1885,  for  a  period  of  one 
rear,  and  that  a  few  days  after  the  1st  of 
September,  1886,  a  settlement  was  bad  be- 
tween Umself  and  his  partner  ia  which  he 
■old  all  Mb  latereat  in  tt>e  firm  to  Kelley 
(or  fMO.  It  appears  that  be  had  drawn 
oat  from  the  firm  something  like  fSOO  dar- 
tnsr  tbe  year.  He  charges  that  Kelley  neg- 
lected to  enter  upon  the  books  ol  tbe  firm 
troe  and  proper  charges  tor  tbe  services 
which  he  rendered  to  and  for  Oiaaa  Bicta- 
ardson  and  others,  bnt  pnrposely  con- 
cealed the  value  of  those  charges  from 
him,  and  thereby  defrnoded  blni  in  the  set- 
tlement. After  tbe  answers  were  filed  and 
tbecanse  was  brunght  to  au  Isane  in  the 
eircott  coart  tor  tbe  county  of  Alpena,  a 
stipniation  was  mtereil  Into  transferring 
tbe  snit  to  the  circuit  eonrt  for  the  county 
of  Bay,  and  it  was  thers  heard  upon  proofs 
talsen  in  open  eonrt  as  in  a  trial  at  law. 
Upon  tlte  hearing  tbe  complainant  testi- 
fied to  the  settlement  bad  between  him 
and  Kelley  as  follows:  "Prior  to  the  ex- 
piration of  the  partnerahip  I  had  Inti- 
mated to  Mr.  Kelley  my  intention  of  leav- 
ing the  law  bnsineBS,  and  ho,  on  or  about 
the  31st  day  of  Aogust,  1886,  Mr.  Kdley 
said, 'Gllcbrist,  have  yoa  fully  made  up 
your  mind  to  leave  the  law?'  Isald.'Yes.' 
He  then  said:  'I  think  you  will  make  a 
mistake.  Yonr  prospects  are  good.  I 
know  of  no  one  in  Alpena  with  better  pros- 
pects than  yourself.  Now,  I  intend  to  try 
for  the  drcnit  Jadgesbip  at  tbe  coming 
•lection,  and  In  any  event  retire  from  the 
aetlTB  practice  of  law,  and  to  confine  my- 
self exclusively  to  the  bnsinesB  of  counsel- 
tag;  and  if  yon  will  reconsider  your  decis- 
ion, I  will  sell  you  my  whole  practice  and 
my  library,  witb  a  few  exceptions,  for  tbe 
ram  ot  three  thousand  dollars,  and  I  will 
agree  to  give  a  bond  not  to  practice  for 
a  certain  time,'— I  think  it  was  three  years. 
I  said, '  I  do  not  believe  I  want  to  buy  it.' 
He  then  said:  'It  will  take  some  time  to 
dose  the  bosiness  we  bavecommenced,  bnt 
I  bare  caretnlly  and  fairly  estimated  its 
▼alue,— estimated  tbe  value  of  the  entire 
partnership  bosiness  to  be  worth  about 
$2,600;  and  for  the  sake  of  a  speedy  settle- 
ment of  oar  copartnership  affairs  I  win 
bny  out  yonr  interest  on  the  basis  of  such 
estimate.'  I  thought  the  amount  low, 
and  mid  so,  and  he  said  it  was  all  that 
tbe  business  was  worth.  This  was  late 
In  tbe  afternoon.    I  tbink  it  was  between 


five  and  six  o'clock;  and  before  accepting 
or  rejecting  his  proposition  at  that  time  1 
went  to  the  partnership  books,  to  aes 
what  cbarge  bad  been  made  for  ijie  Jllch- 
ardson  business.  If  any,  and  I  found  that 
no  charge  bad  been  made  of  any  kind  of 
tbe  business,  and  it  seems  to  me  that  tbers 
must  have  been  other  bnalness  relating  to 
which  tbe  books  bear  no  evidence.  From 
June  to  September  there  were  no  entries 
outside  ot  a  few  that  I  had  dictated  my- 
self, possibly  witb  a  few  exceptions.  And 
the  next  morning  I  said  to  Mr.  Kelley  that 
there  were  no  charges  made  on  tbe  books 
in  the  Richardson  matter,  and  he  hastened 
to  say  that  be  had  memoranda  of  all  co- 
partnership transactions  not  in  the  co- 
partnership books,  and  that  he  bad  him- 
self estimated  from  such  memoranda  and 
from  the  books.  I  said  I  bad  no  means  of 
determining  for  myself  as  to  the  adequacy 
ot  tbe  estimate  he  had  made,  bnt  11  It  was 
fair,  and  all  tbe  business  was  worth,  if  it 
included  the  Ricbardson  business  and  all 
the  business,  I  would  accept  the  proposi- 
tion ;  and  be  again  said  that  it  was  fair 
and  adequate,  and  that  It  Included  the 
Blchardson  business,  and  all  the  copart- 
nership business,  and  be  proposed  to  pay 
me  with  bis  notes  with  a  responsible  in- 
dorser;  and  on  the  6tb  of  September  he 
came  to  me  witb  a  release  or  transfer  pr^ 
pared,  and  a  notice  for  publication  of  the 
dissolution,  and  I  signed  It,  and  then  be 
gave  me  three  promissory  notes  for  three 
hundred  and  twenty  dollars  each.  These 
were  made  payable  to  the  order  of  A.  N. 
Spratt.  They  were  time  notes,  running 
four,  eight,  and  twelve  months,  respect- 
ively; and  were  indorsed  by  Spratt  in 
blank." 

It  appears  from  the  testimony  that  on  of 
about  tbe  24th  day  of  June.  1886,  tbe  firm 
of  Kellpy  &  Gilchrist  wa»  retained  by  Di- 
ana Richardson,  and  that  the  firm  dldcei^ 
tain  buslnens  for  her  '^bich  was  not  en- 
tirely closed  up  at  the  time  of  the  dissolu- 
tion. Mr.  Oilchrist  testified  upon  tlie  hear- 
ing in  the  court  below  that  he  did  a  large 
amoubt  of  business  pertaining  to  the  Rich- 
ardson matter,  and  that  heeetlmated  that 
at  least  halt  of  his  time  from  the  S4th  day 
of  June  to  the  1st  of  September  was  em- 
ployed in  that  business.  He  also  testified 
that  be  made  no  charge  whatever  for 
those  services  upon  the  books  of  the  firm, 
so  that  It  appears  from  bis  testimony  that 
neither  be  nor  Mr.  Kelley  had  entered  any 
charges  upon  the  books  tor  tbe  services 
rendered  in  that  matter  up  to  the  time  of 
the  dissolution.  He  further  testified  that 
some  time  prior  to  the  Ist  of  September 
he  bad  asked  Mr.  Kelley  what  charge  they 
should  make  in  the  Ricbardson  matter, 
and  be  snid  that  be  should  wait,  and  make 
a  lump  charge  when  the  business  was  fin- 
ished. Ue  was  asked  if  he  (Gilchrist)  had 
formed  any  judgment  about  what  tbe 
charge  should  be,  and  he  replied:  "I  had 
supposed  that  it  ought  to  be  a  pretty 
good  fee,  but  I  bad  no  Idea  as  to  what 
amount  It  would  be."  It  appears  farther 
from  the  testimony  that  some  time  in  Oc- 
tober Mr.  Kelley  presented  a  bill  against 
Mrs.  Richardson  to  her.  In  which  he 
charged  a  lump  sum  ot  $20,000 fortbe  serv- 
ices be  had  performed  tor  her  ap  to  that 
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time.  OIlcbiiHt  testlfles  that  some  time  In 
November,  18R6,  he  learued  that  Kelley 
bad  presented  a  charge  against  Mrs.  Rich- 
ardson lor  services,  but  It  does  not  appear 
that  be  made  any  effort  to  ascertain  the 
amount  of  such  charge.  He  says  that  he 
did  not  know  the  amount  until  he  heard 
Mr.  Kelley  testify  In  his  suit  which  he 
commenced  against  Mrs.  Richardson  to 
collect  hie  charge,  when  Mr.  Kelley  testi- 
fied upon  the  trial ;  and  that,  he  thinks, 
was  some  time  in  June,  1887.  He  shows 
from  hlH  testimony  that  he  was  familiar 
with  what  services,  by  way  of  consulta- 
tion and  otherwise,  were  being  performed 
for  Mrs.  Richardson  by  Mr.  Kelley  during 
the  time  the  partnership  existed;  that 
they  consisted  mainly  in  frequent  consnl- 
tations  between  Kelley  and  Mrs.  Richard- 
son. He  introduced  testimony  tending  to 
show  that  at  one  time  Mr.  Kelley  request- 
ed Mrs.  Richardson  not  to  inform  Mr.  Gil- 
christ about  her  affairs,  as  Gilchrist  board- 
ed with  Mr.  Frank  Mason,  who  married  a 
niece  of  Mr.  Richardson's,  who  was  an  beir 
at  law  contesting  Mrs.  Richardson's  rights 
to  the  property,  as  he  (Qilcbrist)  might 
possibly  speak  of  it.  Mr.  Kelley  denies 
that  be  ever  made  such  a  request  to  Mrs. 
Richardson,  but,  on  the  contrary,  states 
tbat  she  requested  him  not  to  inform  Mr. 
Gilchrist,  and  that  he  told  her  that  it 
would  be  impossible  not  to  do  so,  as  be 
was  a  partner  of  his  <n  business.  Mr.  Kel- 
ley also  testified  upon  the  bearing  In  the 
court  below  with  reference  to  his  settle- 
ment with  Mr.  Gilchrist  as  follows:  "As 
it  approached  the  Ist  day  of  September, 
which  would  be  the  termination  of  our 
partnership,  I  said  to  Mr.  Gilchrist:  'Yon 
and  the  clerk  should  go  to  work  and  have 
everything  on  the  books,  and  gather  to- 
gether everything  pertaining  to  the  part- 
nership business.  You  know  It  will  soon 
be  the  let  of  September.'  He  says  to  me 
at  that  time, 'Can't  we  continue  the  part- 
nersblp  another  year?'  I  said,  'No, sir;' 
and  he  said, '  Haven't  things  been  satisfac- 
tory 7'  ond  I  said:  'Mr.  Gilchrist,  I  have 
no  fault  to  find  with  you,  but  you  have 
been  of  no  particular  service  to  me,  and  I 
cannot  afford  to  divide  my  earnings  with 
yon.  and  we  will  settle  on  the  Ist  of  Sep- 
tember. You  get  everything  on  the  boolis. 
We  will  settle  according  to  the  books.' 
I  said  nothing  farther  at  the  time,  but  for 
one  or  two  or  several  days  he  and  the 
book-keeper  at  times  would  be  working  on 
those  account-books  in  their  room,  and 
there  Is  where  they  remained.  They  were 
rarely,  if  ever,  brought  Into  my  room  ;  but 
in  going  backward  and  forward  directing 
the  clerk  to  do  things  I  would  see  they 
were  working  on  the  books,  and  I  think 
what  appears  on  the  bookp  after  the  1st 
of  June  was  written  in  the  lant  three  or 
four  days  in  August.  About  tlie  Ist  day 
of  September  (I  think  it  was  the  Ist)  be 
came  to  the  office,  and  says  to  me,  'I  have 
got  everything  in  the  books,  I  tliink,  ex- 
cept what  belongs  to  the  Richardson  mat- 
ter;' and  he  says,  '  What  do  you  think  we 
ought  to  do  about  that?'  I  said, 'Mr. 
Gilchrist,  it  Is  a  hard  thing  to  say.  The 
work  is  not  completed,  and  the  matter 
may  largely  depend  upon  the  result.'  He 
•ays, '  What  will  you  give  me  in  a  gross 


sum,  and  not  close  up  the  partnership  busi- 
ness?' Question,  what  do  you  mean  by 
that, — not  close  up  the  partnership?  An- 
swer. Not  wait  until  it  was  all  closed  up, 
and  the  money  received  in  the  dllTerent 
matters.  I  said  to  Mr.  Gilchrist:  'I  am 
not  In  a  position  to  buy.  I  would  prefer 
to  sell ;'  and  be  said  at  that  time  be  would 
like  to  remain  In  the  business. — attbetlme 
I  first  Informed  him  that  It  must  be  closed. 
I  said, 'You  have  plenty  of  money;' and 
he  said, '  What  will  you  take  for  your  li- 
brary ? '  I  said :  '  There  are  parts  of  that 
library  I  would  not  sell.  I  will  sell  you  all 
the  state  reports  and  the  United  States 
reports,  but  there  are  certain  text-books 
that  T  have  picked  up  that  I  would  not 
sell.  Tbos)  books  I  would  not  sell.  I 
would  not  sell  you  those,  but  the  reHC  of 
the  library  I  will  sell  you.'  And  be  said, 
'What  do  you  want  for  the  business?'  I 
was  sitting  at  my  desk,  and  I  Just  made 
np  my  mind  about  what  amount  of  books 
I  would  sell  him  and  what  they  were 
worth,— the  state  reports  and  the  line  of 
text-l>ooks.  My  own  business  was  en- 
tirely distinct  from  the  Kelley  &  Gllcbrlst 
business  that  I  had  been  engaged  In  before 
the  partnership  existed,  and  It  represented 
business  up  to  that  time.  I  said, '  I  will 
take  94,600.'  'Well,'  he  says,  'it  wonld 
not  t>e  much  use  to  me  to  buy  yonontand 
you  go  into  business.'  I  said:  'I  wilt 
give  you  a  contract  not  to  go  into  busi- 
ness in  this  county  except  when  I  am  re- 
tained by  a  practicing  attorney.  I  will 
not  keep  an  office  open,  and  will  not  en- 
gage in  practice,  unless  retained  by  a  prac- 
ticing attorney  here.'  And  be  said, '  What 
would  yun  be  willing  to  give  me  for  my 
interest  here?'  I  bad  not  seen  the  books 
at  that  time,  and  he  knew  more  about 
them  than  I  did ;  that  was  a  part  of  his 
business  to  attend  to  tbem;  and  I  tbink 
I  asked  him  how  much  we  bad  done  that 
year,  and  he  says,  'The  cash  account 
shows  about  91,700  that  we  have  received;' 
and  he  said, 'There  is  a  large  amount  of 
business,  and  the  work  not  done.'  I  says, 
'Don't  you  think  it  would  be  a  fair  thing 
to  call  the  year's  business  f  4,000;'  and  be 
says,  I  should  think  It  would.'  I  took 
f4,000  and  the  amount  he  gave  me  tor  the 
cash  services  and  deducted  it, — the  cash 
account,  as  appears  now,  is  seventeen  hun- 
dred and  odd  dollars.  I  took  the  amount 
he  gave  me  from  94,000,  and  I  made  tbo  es- 
timates on  that  estimate.  I  concluded  to 
give  him  f  960,  and  made  him  that  offer 
there.  I  cannot  remember  the  figures, 
but  whatever  they  were  the  three-eighths 
and  five-eighths  would  be — fMO  would  ba 
three-eighths  of  the  amount.  That  la  the 
way  I  arrived  at  it.  I  remember  distinct- 
ly as  though  it  was  this  minute  of  making 
the  figures  right  there  before  me,  and  de- 
ducting the  amount  that  ho  gave  rae  as 
the  cash  account;  andbelorelhad  written 
them  there  he  said,  '  How  long  will  you 
give  meto  think  of  it?'  And  I  said,  'How 
long  do  you  want?'  This  was  on  the  1st 
day  of  September,  and  I  am  certain  of  it;' 
and  he  says, 'I  should  like  two  or  three 
days;'  and  I  says,  'Take  any  reasonable 
time  you  desire.'  I  said  to  him  then  it  he 
could  get  a  good  partner  there  would  be 
no  trouble  for  bim  to  hold  the  business^ 
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and  I  Bald  to  blm :  '  Ton  underatand  that 
Urs.  BichardBon  will  not  do  busineBS 
'wltb  you.  I  am  obligated  to  see  her 
tfaroaghto  the  end.  I  have  promised  to 
stand  by  her  through  the  fight,  and  I  re- 
serve that  from  the  bond  or  contract  to 
go  out  of  the  business;'  and  Id  the  same 
connection  with  that  I  spoke  of  the  lact 
that  we  had  received  a  retainer  from  the 
Mason  Lumber  Company  and  from  the 
Miner  Lumber  Company,  and  as  tboae 
ran  nntil  the  Ist  of  January,  nntU  that 
time  I  should  be  under  oblUatlonB  to  give 
them  Boch  counsel  ae  they  required  of  me, 
because  we  had  received  a  retainer,  and 
tbey  would  havs  a  right  to  ask  me  any 
questions  of  their  bosinesB  they  might 
come  to  the  office  and  ask,— a  general  re- 
tainer. We  would  charge  them  whatever 
was  right  for  work^  outside  of  that,  and 
I  told  blm  I  sbould  continue  until  the  1st 
day  of  January  tor  them.  After  that  he 
-went  to  blB  room  and  adjusted  his  desk 
by  putting  the  papers  in  the  drawers,  fas- 
tening tht)  desk,  and  pat  some  papers  in 
be  had,  and  went  out.  The  next  day  I  do 
not  think  hecametotheofllce  atall.  Once 
or  twice  he  came  in  and  got  something  out 
of  hlB  desk,  and  it  went  along  until  the 
6th  of  September,  and  then  he  came  In 
and  said, 'I  will  accept  the  amount  you  of- 
fered me  for  my  interest.'  I  said:  'Mr. 
Oilchrlat,  you  had  better  buy  meont.  Yon 
are  a  young  man,  and  you  say  you  want 
to  continue  the  buslneaB.  I  am  making 
you  a  good  offer.  You  have  got  money 
and  rich  relatives,  and  there  Is  nothing  In 
tbe  way  of  your  8nc<:ess  if  you  get  a  good 
partner.'  He  says:  'I  do  not  think  I 
could  keep  the  clients  If  I  buy  your  busi- 
ness. I  do  not  think  I  could  keep  tbe  old 
clients.'  '  Well,'  I  Bays,  'Mr.  GUchrlBt,  I 
do  not  feel  as  If  I  could  go  and  ask  my 
friends  t*  indorse  or  to  help  me  raise 
$960.  I  will  make  you  this  offer :  We  will 
settle  everything,  and  we  will  divide  tbe 
business.  You  take  the  cases,  or  I  will 
take  tbe  cases,  and  if  you  Intend  to  get 
Into  practice  you  will  have  something  to 
start  with.  Yon  will  bave  business  right 
from  the  start.'  He  said,  'I  do  not  want 
to  wait  until  it  is  closed  up  and  bave  to 
take  my  chances.'  '  Very  well,'  I  said, '  you 
come  In  In  an  hour.  Mr.  8pratt  is  in  the 
city,  and  I  will  try  and  have  the  notes  in- 
dorsed.' I  bad  agreed  to  get  Bpratt,  be- 
cause he  wanted  responsible  men  that  the 
bank  would  take,  and  If  he  bought  me 
out  he  was  to  g^ive  me  bis  brother's,  and 
was  to  bave  the  same  time,— 4,  8,  and  12 
months.  There  was  not  any  money  to  be 
paid,  and  he  asked  me  if  bis  brother  would 
be  Batisfactory,  and  I  told  him, '  Yes,  for 
any  amount.'  I  bad  telephoned  to  Mr. 
Spratt  at  his  house,  and  asked  him  to 
come  to  my  office,  and  he  came  down.  I 
told  blm  what  I  wanted,  and  he  indorsed 
tbose  three  notes;  and  just  about  the  time 
m-  be  got  away,  or  perhaps  he  hadn't  got 
^  out  of  tbe  office,  when  Mr.  Qilchrist  came 
In,  and  I  told  Mr.  Oilchrist, 'I  bave  got 
tbe  indorsements  here.'  And  I  called  the 
clerk  in  there  and  directed  him  to  take  my 
seat  and  write  the  agreenient— the  agree- 
ment of  dissolution.  I  dictated  that  pa- 
per to  the  clerk  Bitting  at  my  table  in  my 
room  In  tbe  office.    Mr.  GUcbrist  sat  right 


by  and  beard  me  dictate.  I  also  dictat- 
ed that  one.  and  I  signed  it,  and  Mr.  Gil- 
christ signed  it,  and  IgavehimtbreenoteSr 
and  closed  the  transaction;  and  he  went 
into  his  room  and  gathered  some  things, 
adjusted  his  desk,  and  went  away;  and  the 
next  day  he  took  bis  desk  out  of  tbe  office.. 
The  papers  were  signed  on  the  6tb  day 
of  September,  18S6,tbe  date  of  those  notes. 
I  want  to  state  here  another  thing  that 
took  place.  Bight  at  tbe  time  these  pa- 
pers were  signed,  and  before  I  gave  him 
these  notes,  I  said  to  Mr.  Gilchrist :  '  I  am 
satisfied  if  you  would  wait  until  this  busi- 
ness could  be  closed  up,  and  do  the  best 
you  can  towards  helping  in  closing  it  up 
and  getting  the  money  out  of  it,  that  you 
would  realize  more  than  I  offer  yon ;  but 
I  cannot  afford  to  advance  the  money 
and  take  the  chances  to  pay  ,vou  tbe  last 
cent  there  is  in  It ;'  and  I  urged  him  to 
wait  until  the  busineBS  was  closed  up,  and 
help  roe  close  It  up,  and  take  bis  chances; 
and  he  said  be  preferred  to  take  that  sum 
now  than  to  wait  until  the  matter  was 
closed  up. "  He  further  testified  that  be 
made  the  oBer  of  $960  "  upon  the  basis  of 
a  fair  and  reasonable  average  of  tbe  busi- 
ness that  was  done."  "I  made  that  on 
the  basis  of  tbe  buBlness  that  I  had  done 
in  former  yeans.  Other  years  I  had  done 
from  three  to  four  tbtmsand  to  forty-flve 
hundred  a  year,  good  and  bad.  Tbatbad 
been  about  tbe  extent  of  my  business,  and 
I  took  that  as  about  an  average  of  what 
we  bad  done  that  year.  It  may  ha  ve been 
a  little  less  or  a  little  more  than  I  had 
done  tbe  year  before.  I  think  the  buBlneBs 
that  year  was  less.  There  was  a  falliogr 
off  from  1885  to  1886  in  the  law  business 
In  Alpena  county.  There  was  a  very  per- 
ceptible falling  off  that  year  from  what  it 
had  been  informeryears."  With  rnf erenc » 
to  tbe  knowledge  which  Mr.  Gilchrist  had 
of  the  work  which  be  bad  rendered  the 
Bichardson  estate  during  tbe  time  preced- 
ing the  Ist  of  September,  be  testified :  "  He 
knew  substantially  everything  tbatbad 
been  done,  and  knew  everything  pertain- 
ing to  the  business  transactions.  He  did 
not  know  tbe littlepecnliar  characteristics 
of  my  client  that  took  place  at  ber  house. 
I  did  not  tell  him  that.  I  did  notconsider 
it  my  duty  to  tell  him  that,  but  he  bad 
a  general  knowledge  of  what  had  trans- 
pired. He  was  present  whenever  Mr. 
Turnbnll  or  Mr.  Sleater  came  down  there, 
when  I  sent  for  them  to  come  and  consult 
with  me  in  regard  to  any  matter, — Mr. 
Gilchrist  was  present  and  beard  the  dis- 
cussion. He  was  present  at  every  piece  of 
work  that  was  done  with  the  clerk,  and 
that  the  clerk  worked  on,  and  he  knew 
what  I  was  doing.  He  heard  the  tele- 
phone ring,  and  knew  who  was  calling  me, 
and  asked  If  it  was  Mrs.  Bichardson,  be- 
cause she  called  very  frequently.  He  al- 
ways knew  where  I  went,  and  whenlcame 
back  be  asked  me  to  keep  blm  advised  as 
to  this  property,  and  what  tliey  would 
probably  do  with  It,  because  he  and  his 
brother  anticipated  that  the}'  might  be 
purchasers  when  It  wbr  in  condition  where 
it  might  be  euld."  The  circuit  judge  be- 
fore whom  the  hearing  was  had  and  the 
witnesses  examined  entered  a  decree  dis- 
missing tbe  complainant's  bill. 
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As  to  th«  fraad  cbarged  In  the  bill  of 
complaint  tbe  cumplalnaat's  case  In  sup- 
ported ezclnBivel;  by  his  own  teRtimony. 
Those  charges  are  met  and  dented  by  the 
testimony  of  defendant  Kelley.  They  ail 
arise  and  are  founded  upon  what  was 
said  and  done  at  the  time  the  parties 
talked  over  and  settied  up  their  parter- 
ship  business.  The  vital  queatinu  hinges 
upon  the  credit  which  this  court  sbonlil 
e^ve  to  the  testimony  of  these  two  wit- 
nesses. Aside  from  the  legal  proposition 
that  fraud  will  not  be  presumed,  but  must 
be  established  by  satisfactory  evidence, 
tbe  almost  uniform  practice  of  this  court 
is,  with  a  few  exceptions,  where  there  Is  a 
eonfliet  in  the  testimony  of  witnesses,  to 
irive  to  the  opinion  of  tbe  presiding  judge 
in  the  court  below,  who  has  had  an  op- 
portunity to  see  the  witnesses  and  ]udg« 
of  their  veracity,  great  conslderatiou  in 
weighing  tbe  testimony  of  snfh  i^ltnosses. 
It  seems  to  me  that  before  we  can  arrive 
at  a  different  conclusion  from  that  of  tbe 
conrt  below  we  mast  disregard  entirely 
the  testimony  of  Judge  Kelley,  a  man 
wbo  has  resided  in  Aipena  for  more  than 
9D  years,  who  is  well  known  in  the  com- 
munity where  he  lives,  and  has  the  res|>ect 
and  confldeace  of  tbe  electors  In  the 
twenty-sixth  Jndlcial  circuit;  that  they 
have  elected  him  to  All  tbe  high  and  re- 
sponsible position  of  circuit  Judge,  an 
office  which  he  now  holds.  Speaking  for 
myself,  and  in  view  of  all  tbe  testimony,  I 
must  say  that  I  rely  npon  the  truth  of  the 
statements  of  Judge  Kelley  in  his  version 
of  what  was  said  and  done  at  tlie  time  of 
the  settlement  between  bimseif  and  tbe 
complainant.  When  It  is  considered  that 
every  fact  as  to  the  nature  orextentof  tlie 
business  which  bad  been  done  at  that  time 
for  Mrs.  Richardson  was  well  known  to 
tbe  complainant;  that  nothing  respect- 
ing It  was  concealed  from  him,  ana  no 
misrepresentation  made  to  him  concern- 
ing it ;  and  it  is  considered  that  at  the 
time  of  settlement  Judge  Kelley  offered 
to  sell  his  interest  In  the  partnership,  in- 
cluding all  be  had  done  for  Mrs.  Rlebard- 
Bou,  and  including  bis  law  library,  with 
few  exceptions,  for  $4,500,  and  not  to  keep 
his  office  open,  nor  practice  law  In  the 
county,  unless  retained  by  a  practicing  at- 
torney there,  tbe  idea  of  fraud  perpetrated 
upon  Oilcbrlst  is  entirely  dispelled.  In  or- 
der to  weigh  the  testimony  fairly  we 
ought  to  view  the  situation  as  it  ap- 
peared to  the  parties  at  the  time.  So  far 
as  the  Richardson  case  Is  concerned,  Its 
phase  was  entirely  new,  for  no  litigation 
In  that  part  of  the  state  had  ever  occurred 
Involving  such  large  interests.  The  at- 
torneys engaged  had  no  conception  of 
what  the  charges  nnder  snch  circumstan- 
ces ought  to  be.  They  viewed  it  in  the 
light  of  their  services  for  ordinary  litiga- 
tion, and,  whatever  tbe  possibilities  for 
large  or  extraordinary  charges,  they  were 
ofTerefl  to  Ollchrlst  by  Kellev,  with  a  por- 
tion of  his  library,  for  ?4,500.  Gilchrist 
declined  to  buy,  but  proposed  to  seU;  and 
he  sold  to  Judge  Kelley  upon  nearly  the 
same  basis.  Soon  thereuiter  Kelley  talked 
with  Detroit  lawyers,  and  made  up  bis 
mind  that  be  ought  to  be  paid  a  large 
amount  for  bis  services,  and  made  out 


and  rendered  to  Mrs.  Rtcbardson  a  bill  ot 
$35,000.  Mrs.  Richardson  did  not  regard 
bis  services  of  so  much  valne,  and  so  b* 
brought  snlt.  No  amount  had  been 
agreed  upon  between  Mrs.  Richardson 
and  Judge  Kelley  as  to  what  be  shonid 
charge  for  his  services,  and  no  charge  bad 
been  made  at  tbe  time  of  the  settlement, 
—he  having  stated  to  Mr.  Gilchrist  that 
\then  the  services  were  completed  he 
sbouid  charge  a  lump  sum.  Tbe  charges 
he  made  were  in  fact  largely  speculative, 
and  must  in  the  end  depend  upon  what  a 
Jury  should  find  tbe  serrtces  performed 
were  reasonably  worth.  Upon  tbe  trial 
michrist  was  sworn  as  a  witness  for  Mrs. 
Richardson,  and,  with  a  view  of  showing 
that  the  services  were  not  worth  what 
Kelley  charged,  Gilchrist  testified  ths 
amount  for  which  he  sold  his  threes 
eighths  interest  in  the  partnership,  which 
included  tlie  greater  part  of  tbe  cbaiges 
against  Mrs.  Richardson,  ailehrist  knew 
at  tbe  time  he  testified,  If  be  did  not  be- 
fore, what  Judge  Kelley  claimed  his  serr- 
Ices  were  worth,  and  be  made  no  claim 
that  he  had  l>een  defrauded,  or  that  the 
value  of  such  services  had  been  ml8repr»> 
sented  to  him.  It  be  ever  was  defraaded, 
it  was  at  the  time  of  tbe  settlement,  and 
tbe  fact  whether  he  was  defrauded  at 
that  time  depende<l  upon  tbe  snccess  of 
Judge  Kelley  and  his  winning  the  snlt 
with  Mrs.  Riehardson.  Tbe  law  Kqalrea 
one  who  has  been  defrauded  to  act  prompt- 
ly upon  the  discovery  of  the  frand.  Gil- 
christ did  not  act  promptly  in  seeking 
redress,  but  lay  quietly  by,  waiting  tbe 
outcome  of  Kelley's  sait  with  Mrs.  Rlelk- 
ardson.  He  did  not  say:  "It  has  been 
misrepresented  to  me,  but  as  a  partner 
I  offer  to  furnish  my  ttliare  of  the  expense 
of  prosecuting  It  to  a  successful  issue,  and 
give  my  services  If  need  be. "  On  tbe  con- 
trary, he  waited  until  with  g^reat  expense 
Kelley  recovered  Judgment  in  tbe  court 
below,  and  not  then  did  be  make  a  claim. 
He  waited  until  after  two  argnments  la 
the  supreme  court,  after  all  the  expense 
had  been  Incurred,  after  all  tbe  risk  of 
loss  had  terminated,  before  bo  put  forth 
any  claim.  He  was  awaiting  the  result, 
and  if  Kelley  was  successful  In  tbe  salt 
then  be  had  been  defrauded,  and  tbe  facts 
bad  been  misrepresented  by  Kelley  in  the 
settlement;  but,  If  Kelley  lost  tbe  suit, 
and  after  all  the  costs  and  expenses  of  ths 
prosecution  had  been  tncnrred,  and  all  the 
costs  he  would  be  adjudged  to  pay,  th^ 
be  had  not  been  defrauded,  and  Kelley 
had  taken  no  advantage  of  him.  This 
expresses  the  true  situation.  Had  a  ma- 
jority bf  the  supreme  court  concurred  ia 
tbe  opinion  filed  by  tbe  minority  of  that 
court,  it  is  very  probable  that  we  staoold 
never  have  heard  ot  the  suit  of  GilchTlst 
V.  Kelley.  His  position  is  one  that  does 
not  commend  itself  to  a  court  of  eqalty. 
It  Is  a  speculation  upon  the  uncertalnttea 
of  a  law  suit,  where  he  had  nothing  to  lose 
in  any  event,  and  a  chance  to  gain  by  set- 
ting up  a  stale  claim  of  fraud  if  the  suit 
terminated  to  Kelley's  advantage.  It  la 
not  my  purpose  to  review  all  the  teetl> 
mony  or  state  all  the  facts  In  detail.  The 
record  abounds  with  testimony  in  refei^ 
ence  to  other  suits  and  other  proeeedingi 
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which  are  eutirely  Immaterial  to  the  lasne 
In  this  case  I  thlnli  the  decree  of  the  cir- 
calt  court  was  risbt,  and  should  be  af- 
firmed witi)  costs. 

Long  and  McObath,  JJ.,  coiKur  with 
Champun,  C.  J. 

Grant.  J.,  {diaaentiag.)  September  1, 
1885.  complainant  and  defendant  Kelley 
entered  into  a  copartnership  tor  the  prac- 
tice of  the  law,  to  continue  tor  one  year. 
By  the  argeement,  which  was  in  writing, 
Kelley  was  to  receive  flve-elKhths  and 
Uilchrlst  three-eighths  of  the  proceeds  ot 
tlie  bosiueBB.  Kelly  was  a  practitioner 
of  long  standing  and  experience,  baring 
lived  In  Alpena,  Mich.,  forHome  20  years. 
Gilchrist  was  a  young  man,  admitted  to 
practice  in  the  state  ot  Oiilo  only  three 
months  prior  to  the  formation  of  tills  co- 
partnership. At  the  close  of  the  year  they 
decided  not  to  continue  In  business  to- 
gether, and  after  some  negotiations  Kel- 
ley bought  out  Gilchrist  for  the  snra  of 
$980  as  his  share  In  tbe  interest  of  the 
business.  This  was  npon  the  basis  that 
92,500  was  the  fairvalne  of  the  year's  busi- 
ness, exclusive  ot  the  cash  receipts.  This 
settlement  was  concluded  September  6, 
18SA,  notice  ot  dissolution  given,  and  Gil- 
christ assigned  nil  his  Interest  in  the  as- 
sets of  the  Arm  to  Kelley.  Gilchrist  sub- 
sequentlj  claimed  that  be  was  deceived 
and  defrauded  iu  this  settlement,  and 
brought  this  suit  to  set  it  aside,  and  to 
obtain  an  accounting  from  Kelley.  The 
controversy  arises  over  two  items,— one 
a  tee  of  $20,000,  for  which  defendant  recov- 
ered a  judgment  against  Diana  Richard- 
son; the  otlier  a  note  ol  $5,000,  Tfhich 
Gilchrist  insists  was  received  for  services 
rendered  by  Kelley  ft  Gilchrist,  but 
wlilch  Kelley  Insists  was  a  gift  to  him  on 
ncconnt  ot  services  tor  which  be  lind  made 
no  charge.  A  full  statement  of  the  facts 
is  necessary  to  a  full  understanding  uf  the 
questions  involved. 

Jane  \»,  1886,  one  Charles  W.  Richardson 
(lied,  leaving  an  estate  valued  at  several 
hundred  thousand  dollars.  He  left  a 
widow  and  several  brothers  and  sisters, 
bnt  no  children.  A  will,  executed  many 
years  before  his  death,  was  presented  tor 
probate.  By  this  will  his  large  estate  was 
devised  to  his  widow,  Diana  Richardson. 
Tbe  collateral  heirs  raised  the  questloB  of 
a  subsequent  will.  Afoore  &  Moore,  at- 
torneys from  Detroit,  were  employed  by 
the  heirs.  The  matter  was  amicably  set- 
tled on  August  80, 1886,  by  Mrs.  Richardson 
paying  to  George  Richardson,  one  ot  the 
heirs,  tor  tbe  benefit  ot  all,  $120,U00.  The 
firm  of  Kelley  tc  Gilchrist  was  employed 
by  her  Jane  24, 1886,  to  loolc  after  the  es- 
tate. This  employment  was  made  with 
Mr.  Kelley.  Mrs.  Richardson  did  no  busi- 
ness directly  with  Mr.  Gilchrist.  She 
went  to  tbe  ofRce  of  Kelley  ft  Gilchrist 
but  twice,  and  then  did  not  see  Mr.  Gil. 
<-hri8t.  The  testimony  Is  confiicting  as 
to  how  this  happened;  tbe  testimony  of 
the  complainant  tending  to  show  that 
Kelley  requested  Mrs.  Richardson  to  keep 
Mr.  Gilchrist  ignorant  in  the  matter,  and 
the  testimony  on  the  part  ot  Kelley  tend- 
ing to  show  that  she  requested  him  to 
keep  Gilchrist  Ignorant  because  be  was 
T.48N.w.no.l2— 46 


boarding  with  one  ot  the  heirs.  It  is  Im- 
material to  determine  which  is  correct. 
The  important  fact  remains  that  Gilchrist 
was  not  consulted  by  her,  and  that  all  he 
%new  of  the  matter  was  derived  from  his 
partner,  Kelley.  Kelley,  however,  In- 
formed Gilchrist  ot  tbe  questions  involved, 
who  assisted  in  looking  them  up.  Gil- 
christ also  appeared  in  the  probate  court, 
and  assisted  In  proving  tbe  will,  which  oc- 
cupied only  aboat  half  a  day.  Aside  from 
these,  Gilchrist  took  no  part  in  tbe  settle- 
ment ot  tbe  estate.  No  other  serious  con- 
test arose  in  the  settlement  ot  tite  Rich- 
ardson estate.  After  the  dissolution  ot 
the  firm  Kelley  continued  to  act  as  Mrv.. 
Richardson's  advisor  until  some  time  ii*- 
October,  or,  as  he  says,  in  November,  fol- 
lowing, and  on  October  21, 1886,  he  ren- 
dered to  Mrs.  Richardson  a  bill  for  "pro- 
fessional services  from  June  24 1«  October- 
21, 1886,  in  probating  and  closing  tbe  es- 
tate under  will  ot  deceased,  and  other- 
services  connected  with  the  said  estate,. 
$20,000. "  This  Mrs.  Richardson  declined 
to  pay,  and  Kelley  thereafter  brought: 
snit  against  her,  In  which  he  filed  a  bill 
ot  particulars,  claiming  $86,000.  This  bill 
of  partieniars  is  as  follows: 
Jane  94.  To  retainer  in  the  matter  ot 
will  of  Charles  W.  Rlobard- 

•on,  deceased tlO,000  00 

To  making  brief  and  preparing 

for  contest 10,000  00 

To  probating  will  and  closing 

np  estate 10,000  00 

To  services  in  ooanseling  and 
assisting  in  management  of 
business  from  Jvuy  i90Ui  to 
November  aa,  1880. 6,000  00 

<35,000  00 

June  11, 1887,  Kelley  recovered  a  verdict 
and  Judgment  against  Mrs.  Richardson 
tur  $20,000.  When  the  question  of  the 
subsequent  will  arose,  Kelley,  by  the  di- 
rection of  Mrs.  Richardson,  associated 
with  btm  in  the  matter  two  attorneys, 
residoits  of  Alpena, — Messrs.  Turnbuli  and 
Sleator.  After  tbat  matter  was  settled, 
each  ot  these  attorneys  presented  a  bill 
lor  services,  which  Mrs.  Richardson  de- 
clined to  pay,  and  they  each  brought  salt 
against  her;  Mr.'  Turnbuli  recovering  a 
verdict  tor  $10,000,  and  Mr.  Sleator  tor 
$8,000.  These  three  suits  against  Mrs. 
Richardson  were  appealed  to  this  court, 
and  the  Judgments  affirmed  April  20, 1888. 
69  Mich.  400-479,  87  N.  W.  Rep.  499,  514,  536. 
It  was  the  custom,  as  well  as  duty,  of 
both  Gilchrist  and  Kelley  to  makecbarges 
for  the  business  done  by  each  individu- 
ally, and  to  enter  tbe  same  upon  tbe  part- 
nership books.  No  entry  was  made  upon 
tbe  books  by  either  of  any  charges  tor 
services  rendered  the  Richardson  estate  or 
Mrs.  Richardson.  Kelley  testified  that, 
from  the  time  ot  his  employment  to  lt» 
close  in  October  be  was  In  consultation 
with  Mrs.  Richardson  at  her  bouse  on  aoi 
average  frum  three  to  four  times  a  day. 
Tbe  above  are  the  undisputed  facts,  and 
in  the  light  of  them  we  come  to  the  settle- 
ment between  Gilchrist  and  Kelley. 

It  is  apparent  that  Gilchrist,  both  from 
bis  inexperience  and  his  lack  ot  the  fdll 
knowledge  of  the  services  rendered  by  Mr. 
Kelley,  was  not  as  well  qualified  to  Judge 
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of  the  valae  of  the  eervlcea  as  was  Mr. 
Kelley.  In  this  respect  they  clearly  were 
not  on  an  eflual  footing.  It  was  the  daty 
of  Mr.  Kelley  to  put  his  partner  In  po88e«- 
8ion  of  all  the  facts  within  bis  knowledgs, 
and  to  give  him  his  judgmentand  decision 
upon  the  value  of  the  services  rendered. 
ThiH  duty  belonged  to  him  a«  the  more  ex- 
perienced lawyer,  and  as  being  morefamll- 
iar  with  the  facts  and  the  value  of  the  serv- 
ices. I(  be  tailed  in  the  performance  of  this 
duty  his  conduct  was  a  fraud  upon  Mr. 
tiilcbrlst,  and  It  becomes  of  noconsequence 
whether  Mr.  Kelley  was  guilty  or  not  of 
au  actual  intent  to  defraud.  Briefly  stat- 
ed, Mr.  Gilchrist's  testimony  is  that  Mr. 
Kelley  told  bini  that  he  had  carefully  and 
fairly  estimated  the  value  of  the  entire  co- 
partnership  business  to  be  worth  about 
#2,500 ;  that  for  the  sake  of  a  speedy  set- 
tlement of  the  copartnership  affairs  he 
-would  buy  out  Gilchrist's  interest  on  the 
'basis  of  that  estimate;  that  Gilchrist  told 
him  that  be  thought  thn  amount  low,  to 
which  Kelley  replied  that  it  was  all  the 
business  was  worth;  that  after  examin- 
ing the  books  and  finding  no  entries  in  re- 
gard to  the  Blchardson  business  he  told 
Mr.  Kelley  that  there  were  no  charges 
made  upon  the  books  in  regard  to  that 
matter;  that  Mr. Kelley  said  be  hud  mem- 
oranda of  all  copartnership  transnctions 
not  entered  therein,  and  that  he  made  his 
-estimate  from  such  memoranda  and  the 
books;  that  Gilchrist  said  he  bad  no 
means  of  determining  for  himself  the  ad- 
.equacy  of  the  estimate,  but  if  it  was  fair, 
■and  all  the  business  was  worth,  and  in- 
cluded the  Blchardson  business,  he  would 
accept  the  proposition;  that  Kelley  again 
assured  him  tbat  it  wasfalrand  adequate, 
and  included  the  Blchardson  business,  and 
all  the  copartnership  business,  and  that 
he,  Gilchrist,  relied  upon  these  representa- 
tions, and  made  the  settlement,  which  he 
would  not  otherwise  have  done.  Gilchrist 
would  not  certainly  have  made  this  settle- 
ment had  he  bad  any  intimation  that  Kel- 
ley valued  bis  services  at  such  a  figure. 
The  settlement  was  therefore  made  by 
Gilchrist  without  any  knowledge  or  infor- 
mation of  the  real  value  of  those  services, 
which  constituted  the  'great  bulk  of  the 
partnerabip  assets.  It  is  a  fair  presump- 
tion that  Gilchrist  would  not  have  settled 
for  that  sum  without  some  assurance  from 
Kelley  as  to  the  value  of  these  services. 
Kelley  at  tbat  time  either  did  or  did  not 
possess  a  knowledge  of  the  value  of  those 
services.  He  either  did  or  did  not  inform 
Mr.  Gilchrist  what  bis  knowledge  and 
judgment  thereof  were.  If  be  possessed 
such  knowledge,  and  failed  to  communi- 
cate it  to  Gilchrist,  be  committed  an  inten- 
tional fraud.  ,  If  in  fact  he  then  possessed 
no  such  knowledge,  and  bad  formed  no 
judgment, it  follows  that  he  accomplished 
the  settlement  with  GllchrlBt  upon  a  false 
basis,  excluding  an  important  element 
then  unknown  to  either.  The  result  In  the 
latter  case  is  as  unjust  and  as  disastrous 
to  (jilchrlst  as  in  the  former.  If  the  latter 
be  the  case,  upon  what  principles  of  eq- 
uity or  morality  can  Kelley  be  allowed  to 
profit  by  a  settlement  mnde  by  both  in  ig-. 
norance  of  an  important  fact?  Shall  Kel- 
ley be  allowed  to  profit  by  his  own  igno- 


rance, when  It  was  bis  duty  to  be  first  In- 
formed, and  then  to  Inform  bis  less  experi- 
enced partner,  who  did  not  possess  hia 
facilities  for  information?  May  Kelley, 
under  such  circumstances,  pocket  $7,500 
which  in  Justice  belongs  to  Gilchrist?  To 
deny  relief  under  these  clrcumstanceB 
would,  in  our  Judgment,  be  a  disgrace  to 
a  court  of  equity. 

This  brings  us  to  Mr.  Kelley 's. version  of 
the  transaction.  He  says  that  abonta 
week  before  the  1st  of  September  he  in- 
formed Mr.  Gilchrist  tbat  their  partnership 
could  not  continue  another  year;  tbat  he 
instructed  Mr.  Gilchrist  to  get  everything 
on  the  books,  and  that  they  would  settle 
according  to  them ;  tbat  about  the  1st  of 
September  Gilcbrist  told  bim  tbat  he  had 
got  everything  on  the  books  except  what 
belonged  to  the  Richardson  matter;  that 
be  said  to  Gilcbrist  it  was  a  hard  thing 
to  say  what  ought  to  be  done  about  tbat, 
the  work  was  not  completed, and  tbe  mat- 
ter might  largely  depend  upon  the  result: 
tbat  Gilcbrist  then  asked  blm  what  he 
would  give  in  a  gross  sum  for  his  interest; 
tbat  be  replied  be .  preferred  to  sell,  and 
oBered  to  take  $4,500,  with  certain  reser- 
vations; that  thecash  account  showed  re- 
ceipts of  about  $1,700;  that  he  asked  Gil- 
cbrist if  he  did  not  think  it  would  be  a  fair 
thing  to  call  the  year's  business  $4,000; 
that  Gilchrist  said  he  thought  it  would; 
that  he  then  deducted  the  fl,700  from 
the  $4,000,  and  made  the  estimates  on  tbat 
estimate,  and  offered  Gilchrist  $960;  that 
be  said  to  Gilchrist  tbat  Mrs.  Blchardson 
would  not  do  business  with  him;  that  he, 
Kelley,  was  obligated  to  see  her  through 
to  the  end,  had  promised  to  stand  by  her 
through  the  fight,  and  therefore  reserved 
tbat  from  bis  contract  to  go  out  of  busi- 
ness should  Gilchrist  buy  him  out:  that 
Gilchrist  asked  for  two  or  three  days  to 
consider,  which  he  gave;  that  on  Septem- 
ber 6tb  GllcibrlBt  accepted  his  offer  to  buy 
him  out;  that  in  this  settlement  tbe  value 
of  the  services  in  tbe  Richardson  matter 
were  not  determined;  that  it  was  utterly 
ImpoBBlble,  under  the  situation  of  things, 
to  determine  it ;  and  that  the  offer  was 
made  in  gross,  without  going  into  details. 
Being  asked  upon  what  basis  he  made  the 
offer  to  Gilchi'lst,  he  says:  "Upon  tbe  ba- 
sis of  a  fair  and  reasonable  average  of 
what  we  had  done.  I  made  that  upon 
the  basis  of  tbe  business  that  I  bad  done 
in  former  years — other  years.  I  bad  done 
from  three  to  tour  thousand  and  four 
thousand  five  hundred  a  year,  good  and 
bad.  That  was  about  the  extent  of  my 
business,  and  I  took  that  as  about  tbe 
average  of  what  we  bad  done  that  year. 
It  may  have  been  a  little  less  or  a  little 
more  than  I  had  done  tbe  year  before.  I 
think  the  business  tbat  year  was  Iras. 
There  was  a  falling  off  from  1885  to  1886  in 
the  law  business  in  Ali>ena  county.  There 
was  a  very  perceptible  falling  off  that  year 
from  what  it  bad  been  in  former  years.  * 
He  further  testified  that  Gilchrist  knew 
substantially  everything  pertaining  to  the 
Richardson  business;  tbat  he  had  a  gen- 
eral kno-wiedge  of  what  bad  transpired, 
but  that  he  (Kelley)  "did  not  Inform  him 
of  the  little  peculiar  characteristics  of  Mr 
client  which  took  place  at   her  house;" 
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that  he  (Gilchrist)  Dnderstood  distinctly 
It  would  h9  almost  impossible  to  say 
'wbat  wuald  be  a  reasonable  charge ;  that 
^e  (Kelley)  had  not  made  up  bis  tnind 
wbat  his  charge  would  be,  until  about  the 
time  be  rendered  his  bill,  saying:  "I  didn't 
know  what  would  be  the  usual  and  ordi- 
nary charge.  I  only  wanted  what  other 
lawyers  woold  charge  under  ordinary  cir- 
cumstances."  Such  Is  substantially  the 
Btory  told  by  Mr.  Kelley.  It  exhibits  some 
remarkable  features  and  serious  defects. 
The  statement  that  It  was  Impossible  that 
the  time  of  the  settlement  with  Gilchrist 
to  estimate  the  value  of  the  aerrlces  In  the 
Richardson  matter  Is  entirely  without 
fuundution.  It  was  no  more  difficult  then 
than  when  tie  renderec^  his  bill  October 
21at,  on  which  day  he  was  still  in  the  em- 
ploy of  Mrs.  Richardson,  and  says  he  so 
eontlnuetl  nntll  at>out November  22d.  The 
only  contest  was  over  the  will.  This  was 
settled  during  the  cbpartnerablp,  and  was 
the  chief  element  In  the  large  bill  for  serv- 
ices rendered.  $2U,000  in  the  bill  of  Partic- 
ulars are  charged  for.  that  alone.  His  tes- 
timony in  the  suit  against  Mrs.  Bichard- 
8on  shows  that  this  contest  was  the  chief 
element  in  making  hlscbarges.  Upon  that 
trial  be.teetlfled:  "It  was  the  most  impor- 
tant case  I  hud  ever  had  in  all  my  prac- 
tice. It  was  a  case  that  of  necessity  was 
to  be  one  of  state  reputation.  It  was  a 
case  in  which  I  considered  that,  to  be  suc- 
cessful In,  where  a  Contest  was  made  by 
those  twelve  heirs,  was  a  matter  of  some 
importance  to  me,  and  was  a  matter  of 
great  Importance- to  my  client,  so  that  my 
client  required  that  I  devote  my  time,  re- 
gardless of  anything  and  everything  else 
of  my  own  business.  She  went  so  far  as 
to  ask  me  whether  or  not'I  could  give  up 
all  my  other  business,  to  assist  her  until 
this  estate  was  closed  up  and  converted 
Into  money.  Question.  What  did  yon 
charge  her f 26.000 tor 7  Five  months' serv- 
ices? Answer.  Well,  sir;  because  I  think 
the  services  rendered  in  a  matter  of  this 
magnitude  and  importance  of  so  large  an 
interest  to  the  purty,  that  the  services 
tbat  were  actually  rendered,  and  there- 
suit  of  securing  the  entire  proi)erty  to  her, 
I  think  it  is  fairly  worth  it,  and  I  base 
that  judgment  upon  what  I  know  of  the 
elements  tbati^re  taken  into  consideration 
In  estimating  such  services  under  similar 
circniDStances,  and  what  the'  best  prac- 
titioners In  the  state  would  assume  would 
l>e  fair  -  and  reasonable.  1  have  not 
charged  Mrs.  Richardson  any  more  In  this 
case  than  I  would  charge  any  client  in  an 
ordinary  litigation,  taking  into  consider- 
ation the  importance  of  the  case  and  the 
amoant  Involved.  Q.  Would  you  not  have 
accepted  five  thousand  dollars  a  year  from 
her  tor  a  year's  service  if  she  would  have 
employed  yon?  A.  It  she  would  have  em- 
ployed metorflve  years,  I  woold.  I  would 
not  have  taken  it  tor  one  year.  I  would 
not  have  accepted  a  five  thousand  dollar 
retainer  if  she  had  offered  me  a  retainer 
that  was  to  cover  my  services  or  my  re- 
tentlon."  Under  this  testimony  it  is  Impos- 
sible to  believe  tbat  Mr.  Kelley  did  not  con- 
ceal from  bis  partner  bis  real  Judgment  as 
to  the  value  of  the  services.  But  this  Is 
not  all.    In  the  suits  brought  by  Mr  Turn- 


bull  and  Mr.  Sleator  against  Mrs.  Rlchard'- 
son  for  services  rendered  in  the  same  con- 
test, Mr.  Kelley  was  a  witness  tor  the 
plaintiff,  and  in  bis  testimony  showed 
great  familiarity  with  and  knowledge  of 
charges  for  legal  services  in  this  state. 
He  valued  Tumbnll's  services  at  from 
$12,000  to  $15,000,  and  Mr.  Sleator's  at 
$10,000.  Uls  testimony  in  those  cases  as 
an  expert  was  only  admissible  upon  the 
baois  of  his  familiarity  and  knowledge 
of  the  value  of  such  services, gained  by  ex- 
perience. If  all  be  knew  of  such  charges 
were  statements  made  to  him  by  other 
members  of  the  profession  within  six  weeks 
prior  to  his  rendering  his  bill,  his  testimo- 
ny would  have  been  excluded.  Such  testi- 
mony would  have  been  as  incompetent  as 
that  of  a  layman  who  had  made  inquiries 
and  received  similar  statements.  The 
situation  is  thereforertoreed  upon  us  that 
Mr.  Kelley,  a  man  of  age  and  experience 
in  the  law,  in  his  dealing  with  a  man  of 
youth  and  inexperience  keeps  from  bim, 
either  intentionally  or  unintentionally, 
that  which  It  was  his  duty  to  disclose, 
and  that  therefore  the  settlement  made 
was  void.  It  is  also  signlflcant  in  this 
connection  to  notice  that  Kelley,  In  his 
snit  ngninst  Mrs.  Richardson,  testified 
that  4i6  "offered  Gilchrist  so  mnch  money 
to  go  his  way  on  the  Ist  of  September 
that  the  proposition  reserved  entirely  the 
Richardson  bnsiness,  and  that  he  knew 
nothing  about  It,  and  had  nothing  to  do 
with  it."  This  position  is  entirely  incon- 
sistent with  the  one  taken  In  the  present 
case,  and  shows  the  unreliableness  of  Mr. 
Kelley's  testimony.  Uls  testimony  is  un- 
true, either  In  the  one  case  or  In  the  other. 
Under  this  record,  no  light,  in  our  Judg- 
ment, is  thrown  upon  the  transaction; 
nor  Is  Mr.  Kelley's  credibility  as  a  witness' 
enhanced  by  the  fact  that  he  was,  shortly 
after  his  settlement  with  Gilchrist,  elected 
to  the  office  of  circuit  judge.  Kelley  com- 
plains that  Gilchrist  acted  inequitably  to- 
wards him  upon  the  trial  of  his  suit 
against  Mrs.  Richardson,  in  that  he  testi- 
fied against  him,  and  cast  his  influence 
and  sympathy  with  Mrs.  Richardson. 
The  claim  is  not  sustained  by  the  evidence. 
Kelley  at  no  time  applied  to  Gilchrist  tor 
his  assistance,  nor  did  he  ask  tor  his  tes- 
Amony.  After  the  partnership  between 
him  and  Gilchrist  had  been  proven  upon 
the  rroBs-examination  of  Kelley,  Gilchrist 
was  subpoenaed  on  behalf  of  Mrs.  Richard- 
son, and  gave  onlysnch  testimony  as  was 
elicited  by  a  proper  examination.  He 
volunteered  no  testimony  or  information 
to  the  defense  in  that  case.  He  testlfle<l 
simply  of  the  settlement  made  with  Kel- 
ley, and  tbat  bis  services  rendered  the 
Richardson  estate  were  Included  in  tbat 
settlement,  whleh  testimony,  as  above 
shown,  was  dented  by  Mr.  Kelley,  who 
cloimea  that  the  Richardson  matter  was 
not  included.  Gllobrist  did  no  more  than 
be  was  compelled  to  do  under  the  sub- 
poena, and  he  testifies  that  he  gave  this 
testlrabny  under  protpst. 

it  Is  aUo  claimed  by  Kelley  that  Oil- 
christ  was  guilty  of  laches  In  not  moving 
promptly  after  ascertaining  wbat  he  be- 
lieved to  be. his  rights,  and  also  in  not  re- 
turning the  notes  which  be  bad  received  in 
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settlement.  Tbem  Is  no  fonndatlon  lor 
this  claim.  Gilcbrist  bad  dispoued  of 
these  notes  prior  to  the  trial  of  the  suit  of 
Kelley  against  Mrs.  Kichardson.  He  dis- 
posed of  the  last  one  in  April  or  May, 
firlor  to  the  (rial,  which  was  June  lltb. 
t.  however,  be  bad  still  retained  the 
notes,  be  would  have  been  under  no  obli- 
gations  to  return  them,  nor  was  be  under 
any  obligations  to  return  their  value  in 
any  aspect  of  the  case.  Kelley  owed  him 
more  than  that.  Kelley  was  not,  there- 
fore. Injured  nor  prejudiced  in  his  rights  by 
the  retention  of  the  notes  or  money.  A 
party  might  be  insolvent,  and  in  such  case 
there  would  exist  the  best  of  reasons  why. 
the  money  or  property  received  in  settle- 
ment should  not  be  returned.  The  rule  re- 
quiring the  tender  or  return  of  the  proper- 
ty received  upon  a  contract,  void  (or 
fraud,  does  not  ac>plv  to  such  a  case. 
What  Oilchrist  received  he  was  entitled  to. 
He  was  also  entitled  to  more.  So  long  as 
K^ey  was  not  injured  by  any  delay  on 
the  part  of  Gilclirist,  Gilchrist's  right  to 
maintaiu  this  suit  remains  until  barred 't>y 
the  statute  of  limitations.  Soon  after 
Kelley  rendered  bis  bill  to  Mrs.  Kichard- 
son, Oilchrist  heard  of  the  amount,  but 
there  was  nothing  to  Inform  him  what 
proportion  of  that  bill  Kelley  claimed  was 
earned  by  the  firm  of  Kelley  &  Gilchrist. 
It  was  not  until  be  beard  Kelley's  testi- 
mony upon  the  trial  that  be  liecame  in- 
formed of ,  the  situation.  He  then  imme- 
diately consulted  Mr.  TurnbnU  as  to  his 
rights,  and  informed  Mr.  Turnbull  that  he 
desired  to  bring  suit  to  set  aside  the  set- 
tlement. TumbuU  advised  bim  to  wait 
until  the  final  determination  of  K^ey's 
suit ;  Oilchrist  at  the  same  time  saying 
that  he  did  not  desire  to  have  bis  rights 
pr^ndiced  by  dday.  Within  three  days 
after  the  decision  of  the  case  in  the  su- 
preme court  Oilchrist  filed  the  bill  in  this 
case.  It  Is  no  reply  to  Oilcbrist's  right  of 
action  to  say  that  be  waited  with  the  in- 
tention to  bring  suit  U  Kelley  won  and  to 
remain  silent  if  Kelley  lost.  If  Kelley  lost, 
there  was  nothing  to  fight  over.  If  Kelley 
were  honest  in  his  statemeut  to  Oilchrist 
at  the  time  of  the  settlement,  that  he  did 
not  know  what  the  services  were  worth, 
and  allowed  Gilchrist  to  settle  upon  that 
bdsis,  good  conscience  would  have  directed 
bim  to  inforni  Mr.  Gilchrist,  and  give  him 
an  opportunity  to  assist  him  in  maintain- 
ing, the  rights  of  both.  It  was  Kelley's 
duty  to  move  to  Oilchrist ;  not  Oilchrist 
to  move  to  bim.  Kelley  failed  to  move, 
and  therefore  cannot  now  be  beard  to 
complain  of  Oilcbrist's  temporary  silence. 
What  right  of  complaint  has  Kelley,  who 
was  acting  all  the  time  in  hostility  to  and 
denial  of  the  rights  ot  Gilchrist?  We  think 
Oilchrist  moved  with  all  tbe  promptness 
that  the  circnmstauces  required.  This 
court  can  now  do  exact  justice^etween 
them,  by  requiring  Oilchrist  to  pay  his 
portion  of  tbe  expenses  of  that  litigation. 
The  Judgment  rendered  in  tbe  case  of  Kel- 
ley v.  Richardson  was  assig^ned  by  Kelley 
to  d^endantSpratt  with  a  full  knowledge 
of  tbe  claims  of  the  complainant  therein, 
and  be  must  therefore  be  held  liablefor  the 
moneys  received  thereon.    Alter  the  set- 


tlement between  Mrs.  Diana  Richardson 
and  George  Bicbardson  on  behaU  of  him- 
self and  tbe  other  heirs,  Kelley  assisted 
Mr.  Moore,  one  of  the  attorneys  for  ttm 
heirs,  in  effecting  a  settlement  between 
George  Richardson  and  the  other  heirs. 
This  settlement  was  eOected  by  tbe  pay- 
ment to  each  of  them  of  i|1,5U0.  Some  of 
these  heirs  brought  suit  to  set  aside  that 
settlement  on  the  ground  that  it  was  ob- 
tained by  fraud,  each  of  tbem  claiming 
that  be  was  entitled  to  17,500,  instead  ot 
f  1,500.  That  case  was  beard  and  appealed 
to  this  court,  and  decided  at  tbe  last  Oc- 
tober term.  Richardson  v.  Richardson,  47 
X.  W.  Rep.  500.  It  was  remanded  to  the 
ronrt  below  for  the  want  of  proper  par- 
ties, with  direcyons  to  the  court  to  per- 
mit tbe  bill  to  be  amended,  su  as  to  make 
all  those  parties  who  had  received  any  of 
the  funds.  '  Diana  Richardson  in  her  set- 
tlement with  Oeorg^e  turned  over,  among 
other  things,  to  bim  a  note  of  $5,000,  as  a 
part  of  the  fl2O,O00.  This  note  Geurxe 
Richardson  transferred  to  Kelley,  and  is 
the  other  item  of  dispute  in  this  case. 
Kelley  insists  that  this  was  a  present  to 
him  on  the  part  of  George  Rtebardson, 
while  Gilchrist  insists  that  it  was  (or 
services  rendered  by  Kelley  in  effecting 
that  settlement  while  a  member  ot  tbe 
firm.  The  only  testimony  in  regard  to 
this  note  cornea  from  defendant  Kelley. 
He  says  that  on  October  4th  George  Rteb- 
ardson sent  for  him  bo  come  to  bis  bouse: 
that  he  went,  and  Mr.  Ricbardsun  told 
him  that  these  parties  were  threatening 
trouble  to  him  and  his  folks  if  he  should 
be  called  away,  and  asked  him  to  promise 
to  defend  them ;  that  he  told  Mr.  Bicbard- 
son be  would,  and  left  him.  A  lew  dayn 
after  that  Kelley  says  horecelved  an  mvel- 
ope  containing  this  note,  without  any  let- 
ter, and  the  only  way  he  could  know  it 
came  from  GNKtrge  Richardson  was  that  it 
was  payable  to  htm  and  indorsed  by  bim ; 
that  the  next  morning  be  went  to  Mr. 
Richardson  and  asked  him  what  it  was 
for,  and  Richardson  replied:  "What  did 
you  promise  me  yesterday  ? — ^to  look  after 
my  wife  and  children  if  I  am  called  away. ' 
Kelley  replied  that  that  was  more  tban 
he  should  want,  and  Mr.  Richardson  said: 
"You  know  what  you  have  done  for  me. 
There  was  litigation  you  took  charge  of 
when  I  could  not  pay. "'  While  it  is  un- 
doubtedly true,  as  seems  to  be  conceded 
by  Kelley's  counsel  in  their  brief,  that  this 
note  was  partly  in  compensatlQn  for  serv- 
ices rendered  by  Kelley  in  that  settlement, 
yet  we  do  not  think,  under  the  testimony, 
that  it  can  be  considered  a  partnership 
asset.  Besides,  if  Mr.  Kelley  should  be 
made  a  party  defendant  to  tbe  suit 
brought  by  the  heirs  to  set  aside  tbe  set- 
tlement, he  may  be  compelled  to  surren- 
der the  proceeds  of  that  note  as  a  part  of 
the  fund  belonging  to  the  heirs.  Tbe  de- 
cree of  the  court  should  be  reversed,  and 
decree  entered  here  declaring  tbe  settle- 
ment void,  and  remanding  the  case  to  the 
court  below,  with  instructions  to  refer  to 
a  commissioner  for  an  accounting  between 
the  parties. 

Morse,  J.,  concurs  with  Guaut,  J. 
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West  et  al.  r.  M&banbx  «t  ah,  (two  eases.! 

(StiiprefM  Court  qf  UUsMgan.    Hay  15, 1891.) 

RaroBiuTioK  or  Dsu>— Kistxki. 
At  the  time  a  deed  of  a  lot  was  ezeooted  it 
'was  understood  by  the  parties  thereto  that  the 
lot  extended  back  a  certain  number  of  feet  only, 
and  that  the  land  in  the  rear  was  the  fractional 
part  of  anoUier  lot,  and  on  this  aapposition  the 
grantmr  for  several  years  retained  poasesalon  and 
cultivated  said  land.  H«{d  that,  on  the  diseov- 
exy  that  said  landwaa  a  part  of  tne  lot  conveyed, 
the  deed  would  be  reformed  to  eulade  the  same. 

Appeal  from  circuit  coart,  Sasinaw 
coanty,  in  cbancery. 

Taranex  Jt  Weadock,  for  appellants. 
Bania  Jt  Kendrick,  for  appellees. 

MoRSK,  J.  The  proofs  in  these  two 
cases  were  taken .  together,  and  In  the 
court  below  and  here  have  been  beard  as 
one.  The  bills  were  filed  to  correct  and 
rptorm  certain  deeds  of  conveyance.  At 
tbe  time  the  deeds  were  made  the  com- 
plainant Maggie  E.  West  was  tbe  owner 
in  fe«  of  lot  5,  in  block  23,  of  Glasby.  Galla- 
gher &  Little's  addition  to  tbe  city  of  East 
Saginaw.  John  and  Mary  West,  tbe 
father  and  mother  of  Maggie  £.  West's 
husband,  bad  a  lite  lease  of  the  property. 
Tbe  old  people  lived  on  lot  6  of  the  same 
block,  and  aned  the  back  part  of  lot  No. 
5  for  a  garden.  Lot  6  was  east  of  lot  6. 
On  tbe  west  of  lot  5  lived  a  Mr.  Hulsiser, 
who  owned  lot  4  of  .block  23.  Lot  4  ex- 
tended north  from  Millard  street,  on  wblcb 
all  of  these  lots  fronted  132  feet.  Lots  5 
and  6  ran  back  further  than  lot  4,  to  tbe 
section  line  on  tbe  north.  Tbe  Wests  testi- 
fied that  tbey  supposed  lot  5  extended  no 
furtber  north  than  lot  4;  and  it  is  estab- 
lished by  the  evidence  that  there  was  au 
old  fence  runoiug  part  way  across  lot  6, 
on  a  line  with  the  north  boundary  Una 
fencn  of  Halslcer,  which  last-named  fence 
was  the  northern  boundary  of  lot  4.  Will- 
iam C.  West,  the  husband  of  Maggie  E. 
West,  testities  that  he  made  tbe  bargain 
with  William  A.  Mabaney  to  sell  bim  tbe 
west  half  o(  lot  6,  as  be  supposed  it  was 
hounded  on  the  north,  to-wit,  by  this 
fence,  and  a  row  of  currant  bushes  In  line 
with  BulRizer's  hoandary  line  on  lot  4; 
that  he  pointed  out  the  supposed  bound- 
ary to  Mahaney,  who  fully  understood  it. 
Tbe  deed  of  these  premises  was  executed 
by  John  and  Mary  West  and  Maggie  E. 
West  to  Bella  Mahaney,  the  wife  of  Will- 
iam A.  Mahaney,  and  was  so  drawn  as  to 
convey  ^to  her  tbe  whole  west  half  of  lot  5. 
The  land  north  of  the  fence  the  Wests  sup- 
posed to  he  a  fractional  lot,  and  not 
a  part  of  lot  5,  and  they  did  not  Intend  to 
convey  it  by  this  deed,  and  claim  that  it 
was  a  mistake  of  tbe  parties  in  so  couvey- 
iui;  it.  This  deed  was  made  April  28,  1887. 
Afterwards thedefeodant  Byers  bargained 
for  the  east  half  of  the  lot  with  the  same 
Hupposed  northern  boundary.  This  deed, 
by  tbe  same  mistake,  executed  on  tbe  11th 
day  of  May,  1887,  conveyed  the  whole  east 
half  of  lot  5.  Before  the  commencement 
of  these  suits  Byers  deeded  his  purchase 
to  the  defendant  William  A.  Mahaney. 
These  bills  were  filed  to  correct  these  mis- 


takes, and  to  reform  tbe  deeds,  so  that 
they  would  convey  a  depth  of  but  132  feet 
north  from  Millard  street,  which  would 
place  tbe  northern  boundary  where  tbe 
parties  supposed  it  to  be  when  tbe  deeds 
were  made.  John  West  was  a  party  com- 
plainant when  the  bills  were  filed,  but  died 
l)efore  decree  in  tbe  lower  court.  Upon 
tbe  proofs  taken  and  bearing  bad,  tbe 
circuit  court  for  tbe  county  of  Saginaw, 
in  cbancery,  made  decree  in  favor  of  tbe 
complainants  in  both  cases,  from  which 
the  defendants  appeal.  Although  some 
defense  is  attempted  to  be  made  by  the 
Mahaneys,  tbe  proofs  are  overwhelmingly 
in  favor  of  the  complainants.  Mr.  Will- 
iam A.  Mabaney,  who  did  all  tbe  business 
in  bis  wife'spurcbase  himself,  testifies  that 
William  C.  West,  who  was'  acting  for  bis 
wife  and  father  and  mother,  told  him, 
before  the  deed  was  made,  that  there  was 
a  "small  fraction  **  back  of  tbe  lot  that  did 
not  iMlong-to  it,  aitbougfi  be  denies  that 
tbe  fence  or  eturrant  bushes  were  pointed 
out  as  the  north  boundary  line  of  bis  pur- 
chase. Aud  he  also  testifies  that  a  few 
days  after  tbe  making  of  the  deed  West 
came  to  him,  and  showed  him  wher*  tbe 
boundary  line  was.  "  He  says, '  Tour  lot 
don't  run  only  to  those  currant  btisbes.' 
He  says,  'This  piece  of  property  down 
here  is  a  fractional  piece,  that  don't  be- 
long to  yonr  lot  at  all.'  I  says, '  All  right, 
if  It  don't  belong  to  my  lot  I  don't  want 
It.'"  For  two  or  three  years  after  the 
elder  West  used  it  for  a  garden,  and  bad 
tbe  fruit  upon  the  currant  busbee  and 
soma  fruit-trees  upon  It.  Mabaney  ad- 
mits'that  be  did  not  suppose  it  belonged 
to  bim  until,  upon  getting  a  surveyor 
tbere  to  run  out  his  line  in  building  a  di- 
vision fence  between  tbe  east  and  west 
half  of  tbe  lot,  he  found  that  bis  deed 
called  also  lor  this  land,  before  that  time 
supposed  to  belong  to  a  fractional  lot. 
and  not  to  lot  5.  He  was  much  surprised 
when  the  discovery  was  made,  and  at 
first  hesitated  about  taking  It,  but  finally 
made  up  bis  mind  to  take  it  because  it 
was  deeded  to  bim.  Upon  tbe  trial  he 
seemed  to  rest  his  case  upon  his  testimony 
that  be  told  West,  in  Tarsney  &  Wea- 
dock's  office,  at  the  time  the  deed  was 
drawn,  when  West  said  that  tbere  was  a 
fractional  lot  at  the  end  of  the  land  behad 
bought,  that  he  wanted  half  thelot,  what- 
ever it  was.  But  it  is  evident  from  all  the 
testimony  that  Mahaney  supposed  that  he 
was  buying  half  of  a  lot  66  feet  wide  and 
132 feet  deep;  that  all  the  parties  acted 
upon  this  supposition  for  two  or  three 
years,  until  a  surveyor  discovered  that 
tbere  was  no  fractional  lot  back  of  lot  6, 
and  that  lot  6  Included  tbe  land  supposed 
to  be  a  fractional  lot,  and  which  had  ever 
since  the  sale  been  in  the  possession  and 
use  of  the  complainants.  Tbe  other  halt 
of  the  lot  Is  governed  by  the  same  circum- 
stances and  facts,  as  Byers  bought,  as  all 
Hupposed,  the  same  depth  of  lot  as  Ma- 
banej'  did,  and  recognised  the  possession 
of  the  Wests  as  lawful  until  the  discovery 
of  the  surveyor.  Tbe  decree  in  each  case 
must  be  affirmed,  with  costs.  The  other 
lustices  concurred. 
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Drinkhobk  t.  Bdbel. 

(Buiprmie  Cmtrt  vf  itUMatM.  Vaj  9,1901.) 

Aono*  ton  A»8Ani«— Jostificatjok. 

1.  In  •&  Action  tor  MMolt,  where  It  appaan 
that  plaintiff  first  attacked  defendant,  she  cannot 
recover  unleM  defendant  used  more  force  than 
waa  necesMury  In  repelling  the  attack. 

2.  Where  defendant  was  rightfully  on  the 
premlM*  of  plaintiff's  husband,  and  was  inter- 
fered with  In  hlf  work  bj  plaintiff's  mother,  he 
had  the  right  to  rid  himself  of  snoh  annoyance, 
and  plaintiff  had  no  right  to  assaalt  him  in  de- 
fense  of  her  mother,  it  defendant  was  in  the  use 
of  reasonable  care. 

Appeal  from  circnlt  court,  Macomb 
coanty;  Abthob  L.  Ca.vfield,  .ludge- 

Lunf^erhausea  A  Enkine,  for  appellant. 
Eldredge  A  Spier,  for  appellee. 

Grant,  J.  Defendant,  dorinjr  the  year 
1887,  leased  the  farm  of  t}M  plaintiff's  boa- 
btuid  on  Bhare^.  At  the  close  of  the  year 
defendant  surrendered  the  possession  of 
the  place  to  Mr.  Drinkhom.  Defendant 
had  put  In  some  wheat  upon  the  farm, 
which  be  was  entitled  to  harvest  lo  the 
season  of  1888.  By  agreement  the  wheat 
was  stored  In  Mr.  Drlnkhom's  bam,  with 
the  right  griven  to  defendant  to  enter  upon 
the  premises  and  thresh  It.  He  had  told 
Mr  Drinkhorn  when  he  would  come,  which 
appeared  to  be  Batlsfa«tory.  On  August 
8d  defendant  came  with  bis  help  to 
thresh.  A  dispute  having  arisen  between 
defendant  and  Drinkhorn  In  regard  to  an 
alleiied  debt,  Mr.  Drinkhorn  testified  that 
he  had  Informed  defendant  that  he  could 
not  thresh  the  wheat  until  they  had  set- 
tled, and  told  bis  wife,  the  plaintiff,  to 
tell  defendant,  it  he  came,  to  leave  it  alone 
until  he  (Drinkhorn)  came  from  the  field 
to  take  care  of  It  himself.  When  defend- 
Hnt  ramn  plalntitt  told  him  to  go  and 
tell  her  husband  to  come  aBd  take  his 
tool*  out  of  the  bam,  or,  as  defendant 
■ays  to  pay  what  he  owed,  and  then  be 
roulii  thresh.  A  dispute  thereupon  arose, 
and  plain  tiff  claims  that  she  was  assault- 
ihI  by  the  defendant.  The  motherof  plain- 
tin  also  came  oat  shortly  after,  and  de- 
fMidant  claims  that  she  Interfered  with 
him  and  his  work.  Defendant  took  hold 
of  the  mother,  and  put  her  one  side.  Dur- 
ing the  quarrel  defendant  took  hold  of 
ulnlntift.  and,  according  to  her  testimo- 
ny, threw  her  down,  and  struck  her.  in- 
flicting considerable  Injury.  Defendant 
Insists  that  be  was  using  no  more  force 
than  be  was  lawfully  entitled  to  use  In 
putting  the  mother  out  of  the  way ;  that 
pinlntin  then  assaulted  him ;  and  that  be 
asod  no  more  force  In  resisting  this  as- 
saultthan  was  Justifiable.  The  testimony 
Is  conflicting,  and  the  errors  assigned  arise 
upon  the  defendant's  requests  to  charge. 
Altor  Instructing  the  ]ury  as  to  the  nature 
of  the  case,  the  circuit  Judge  delivered  a 
very  fair  and  careful  charge  covering  the 
Iivw,  by.  which  the  Jury  were  to  be  guided. 
To  this  charge  no  exceptions  were  taken 
upon  the  trial,  but  on  it  certain  errors  are 
assigned.  Wc  find  no  error  In  the  charge, 
and  the  principles  Involved  are  so  element- 
ory  that  we  consider  It  unnecessary  to 
diHCUMS  them.  The  exception  taken  upon 
the  trial  was  to  the  refusal  ot  the  court  to 
give  the  defendant's  requests.    The  first 


reqneat  is  as  foOowa:  'If  yon  find  that 
an  aasaolt  was  first  made  by  plaindtf  on 
defendant,  in  order  for  plaintiff  to  recover 
she  must  cmivince  yon  by  a  preponder- 
ance of  evidence  that  defendant  need  mure 
force  than  was  reasonably  necessary  in 
repelling  such  assault ;  further,  that  plain- 
tiff used  a  reasonable  degree  of  care  and 
prudence  to  avoid  tbe  Injury."  Plaintiff 
denied  making  any  oaaault  on  tbe  defend- 
ant. Defendnnt's  evidence  showed  that 
plaintiff  attacked  defendant  while  be  was 
removing  her  mother  ont  of  bis  way. 
The  charge  of  tbe  court  was  fnll  and  ex- 
plicit as  to  tbe  right  of  the  plaintiff  to  de- 
fend her  mother  from  defendant's  asaanlt, 
and  as  to  the  rights  of  defendant  in  re- 
moving her  mother  out  of  the  way.  and 
In  protecting  himself  from  plalntlfTs  as- 
sault. Tbe  first  part  of  this  request  was. 
In  substance,  given.  Tbe  second  part 
was  inapplicable  to  tbe  case.  Tbe  second 
request  was  to  tbe  effect  that  pWntlir  had 
no  right  to  resist  defendant,  under  the 
agreement  between  him  arid  her  husband. 
The  alleged  assault  upon  plaintiff  did  not 
occur  while  she  was  attempting  to  resist 
htm.  The  third  request  was  to  tbe  effect 
that  if  defendant,  being  lawfuOy  on  the 
premises,  was  harassed,  annoyed,  and 
prevented  from  performing  his  lawful 
work  by  plaintiff's  mother  he  bad  the 
rigbt  to  rid  himself  from  ber  annoyance, 
and,  if  In  doing  so  be  exercised  reasona- 
ble care  and  prudence,  plaintiff  bad  no 
rigbt  to  assault  defendant  in  tbe  protec- 
tion of  her  mother.  This  was  given  by 
the  court  In  almost  the  Identical  language 
of  the  request.  The  other  two  requests 
were  directed  to  the  authority  of  the 
plaintiff,  under  the  InstrnctionB  given  her 
by  her  husband,  and  her  right  to  employ 
force  in  resisting  defendant,  and  ejecting 
him  from  the  premises.  If  the  assault  had 
been  committed  while  plaintUf  was  in  the 
act  of  resisting,  or  attempting  to  eject, 
defendant  from  the  premises,  it  might  be- 
come necessary  to  consider  these  requests : 
but,  as  already  stated,  under  t'he  claim  of 
neither  party  was  this  the  case.  The  ver- 
dict and  judgment  in  the  court  below 
were  in  favor  of  the  plaintiff  for  $50. 
.Judgment  is  affirmed.  "The  other  justices 
concurred. 


Carlet  v.  Graves. 
(Supreme  Court  of  AndMgan.  Kay  8, 180L) 
Trust  Fund— SBrri.Bi(BKTOP  Aqooont — Balascs. 
A  railroad  company,  having  induced  a  note 
guarantying  payment,  upon  oontlltlon'  that  It 
should  owe  the  maker  at  matnrity  the  amount 
named,  afterwards  settled  its  aooonnt  with  the 
maker;  butretained,  at  his  request,  enough  moaey 
to  pay  the  note.  This  was  charged  to  Uae  maker 
on  the  company's  books,  and  credited  to  the 
payee.  I'he  company,  however,  instead  of  tuni- 
ing  it  over  to  the  payee,  as  agreed  upon,  mingled 
it  with  its  own  effects ;  aoA,  when  a  receiver  was 
appointed,  it  passed  into  his  hands.  Held  not  a 
debt,  but  a  trust  fund,  which  the  receiver  was 
bound  to  make  good. 

Appeal  from  circuit  court,  Menominee 
county,  in  chancery;  J. H.  Stebbb, Judge. 

B.  J.  Bro  wa,  for  appellant.  S&  wyer  & 
Waite,  for  appellee. 

CHAMPI.IN,  C.  J.  Graves  was  appointed 
receiver  of  tbe  Ingalls,  White  Rapids  ft 
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Northern  Railway  Company,  a  corpora- 
tion under  the  laws  of  Michigan,  opernt- 
Ing  a  loKKlngr  railway  lu  Menomlnee-coun- 
ty.  J.  H.  Kiel  waa  treasurer  of  the  cor- 
poration before  it  went  into  the  handa  of 
the  receiver.  In  January,  1888,  William 
A.  Carley  sold  to  one  William  Stannard  a 
team  of  liorees  for  f  200°,  and  took  a  prom- 
issory note  therefor,  of  which  the  follow- 
ing  is  a  copy:  "Menominee,  Mich.,  Janu- 
ary 19, 1888.  Ninety  ilaya  after  date,  for 
value  received,  I  promiae  to  pay  to  In- 
galla.  White  Raplda  ft  Northern  Railway 
Company,  or  order,  at  the  First  National 
Bank  of  Menominee,  two  hundred  dol- 
lars, with  interest  at  the  rate  of  eight  per 
cent,  per  annum  until  paid.  [:$lgncd] 
\Vm.  Stannard.  "  Said  note  was  indorsed 
on  the  back  as  follows:  "We,  the  I.,  W. 
R.  &  N.  Ry.  Co.,  guaranty  paj  ment,  pro- 
Tided  the  within  amount  is  due  him  at  the 
expiration  of  the  allotted  time.  J.  H. 
Kiel,  Treasurer."  On  the 81st  of  March, 
1888,  Stannard  had  a  settlement  with  the 
railway  company,  and  they  retained  out 
of  the  amount  due  him  f205,  which  amount 
was  charged  to  him  on  the  books  of  the 
company,  and  William  A.  Carley  was  cred- 
ited with  the  same  araouut.  Carley  was 
informed  that  the  amount  was  retained 
by  the  rnllvray  company  for  him,  and  he 
demanded  the  same  of  the  company.  The 
company  offered  to  give  him  its  note, 
which  he  refused.  After  the  appointment 
of  the  receiver  in  the  foreclosure  suit, 
Cariey  filed  his  petition,  praying  that 
the  receiver  be  ordered  by  the  court  to 
pay  over  to  him  the  amount  of  principal 
and  interest"  at  8  per  cent,  of  the  said 
note,  out  of  the  property  in  his  hands, 
claiming  that  the  said  receiver  held  the 
amount  as  a  trust  fund,  apd  not  as  the 
property  of  the  defendant  company.  He 
filed  his  claim  in  the  suit  against  the 
receiver,  and  the  receiver  answered  deny- 
ing that  he  had  any  money  whatever  in 
his  bands,  as  receiver,  belonging  to  Carley, 
and  denying  that  any  money  was  turned 
over  to  him  as  such  receiver  by  the  defend- 
ant company.  Testimony  was  taken  In 
support  <)I  the.  clitim  filed,  in  which  the 
facts,  as  above  delineated,  as  to  the  sale 
of  the  horses  and  the  giving  of  the  note 
and  guaranty  of  payment,  appeared ;  al- 
so that  the  company  settled  with  Stan- 
nard, and  retained  from  the  amount  due 
blm  f205,  which  was  charged  to  Stan- 
nard, and  credited  to  Carley.  The  receiv- 
er was  also  sworn,  and  testified  to  the 
charges  and  credits  as  they  appeared  upon 
the  books  of  the  corporation  under  the 
date  of  March  1,1888.  He  further  testi- 
fied that  he  did  not  cotee  Into  posaesipion 
of  any  money  of  the  railway  company  as 
receiver.  It  was  admitted  that  property 
of  the  railway  company  came  into  His 
hands  as  receiver  of  the  railway  company 
under  a  bill  filed  to  foreclose  a  mortgage, 
which  property  was  covered  by  the  mort- 
gage. It  further  appeared  that,  at  the 
time  of  the  service  of  the  petition  of  Car- 
ley,  the  receiver  had  in  his  hands  a  suffi- 
cient sum  in  money  derived  from  the  sale 
of  property  covered  by  said  mortgage, 
and  from  the  earnings  of  said  railroad 
after  be  'took  possession  thereof  as  such 
receirer,  to  pay  the  claim  of  said  Carley. 


It  also  further  appeared  that  the  mort- 
gaged premises  were  sold  under  the  de- 
cree of  the  court  tor  the  sum  of  $60,000, 
and  that  after  the  application  of  aU  the 
moneys  in  the  hands  of  the  receiver  there 
was  a  deficiency  upon  said  sale  of  the  sum 
of  about  940,000. 

The  circuit  judge,  after  the  hearing,  or- 
dered that  the  receiver  pay  to  tbesolicitors 
for  the  complainaut  the  sum  of  $204  out  of 
the  funds  of  said  receivership,  and  the  re- 
ceiver has  brought  the  matter  here  for 
review  by  this  court.  Counsel  for  the  pe- 
titioner, Carley,  du  not  claim  in  this 
court  to  hold  the  railway  company  or  its 
receiver  in  this  proceeding,  because  of  any 
liability  of  it  as  Indorser  or  guarantor 
of  said  note,  but  simply  because  it  was 
Intrusted  with  money  to  pay  the  note; 
and  the  claim  is  that  when  Stannard  set- 
tled with  the  company,  and  left  with  It 
the  money  to  pay  the  C&rley  note,  that 
money  became  a  trust  fund.  That  the 
petition  set  forth,  and  the  claim  Is  that 
the  proofs  show  that  the  money  had  been 
left  with  the  company  by  Stannard  with 
which  to  pay  the  note,  with  Interest; 
that  the  company  had  failed  to  pay  over 
the  same,  but  had  mingled  It  with  the 
effects  of  the  company  before  the  appoint- 
ment of  a  receiver;  that  all  the  effects  of 
the  company,  after  such  mingling  of  the 
trust  fund,  were  banded  over  to  the  re- 
ceiver; and  that  the  receiver  sold  the 
same,  and  realized  the  money  thereon. 
And  the  ouestlon  In  the  case  is  whether 
the  contention  of  petitioner's  counsel  Is 
correct,  or  whether  the  relation  between 
the  railway  company  and  Carley  was 
simply  that  of  debtor  and  creditor.  We  do 
not  see  that  the  relation  of  debtor  and 
creditor  existed  between  Carley  and  the 
railway  company.  When  Stannard  set- 
tled with  the  railway  company,  he  left  in 
its  hands  $20.5,  which  was  due  to  him 
from  the  railway  company,  and  in  legal 
effect  it  was  the  same  as  if  they  had  paid 
the  money  over  to  Stannard,  and  then  he 
had  handed  It  back  to  them  to  be  deliv- 
ered to  Carley.  When  it  charged  the 
amount  due  Stannard  to  him  upon  its 
books,  and  credited  Carley  with  the  sum 
of  $206,  it  was  an  appropriation  of  that 
sum  of  money  in  its  hands  for  Carley's 
benefit.  It  held  it,  then,  not  as  a  ci-editor 
of  Carley.  but  as  a  trust  fund  to  be  deliv- 
ered over  to  him.  And  it  appears  from 
the  testimony  in  the  case  that,  instead  of 
performing  the  trust,  it  has  mingled  the 
money  in  its  hands  with  the  assets  be- 
longing to  itself  or  used' it  for  its  own 
benefit.  It  cannot  be  specifically  traced, 
but  there  is  enough  in  the  proof  to  war- 
rant the  inference  that  it  has  mingled  the 
trust  fund  with  its  own  individual  means, 
and  has  rendered  It  impossible  to  be  spe- 
cifically traced  Into  other  property  in  its 
hands,  and  has  been  used  by  the  company 
either  to  pay  off  its  debts  or  to  Increase 
its  assets.  In  either  case,  it  would  he  to 
the  benefit  of  Its  estate.  We  think  the 
case  of  McLeod  V.  Evans,  in  66  Wis.,  at 
page  401,  28  N.  W.  Rep.  173,  214,  covers  the 
principle  which  ought  to  be  applied  in 
this  case.  See  Pierce  v.  Holzer,  65  Mich .  272, 
82  N.  W.  Rep.  481.  and  Justice  v.  Tallman, 
86  Pa.  St.  147.    The  inaorsement  of  the- 
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railway  company  upon  tbe  back  o{  the 
note  which  Stannard  gave  to  Carley, 
guarantying  payment,  provided  the 
amount  was  duo  Stannard  at  the  end  of 
90  days,  the  time  which  the  note  was  to 
run,  did  not  change  the  relation  between 
Carley  and  the  company  so  as  to  make  It 
a  co.Titract  relation,  and  the  debt  a  simple 
contract  debt.  The  guaranty  was  condi- 
tional, butbctore  the  time  arrived  Stan- 
nard made  a  dlflsrent  arrangement  with 
the  company,  by  which  be  placed  in  its 
hands  the  money  due  from  him  to  Carley, 
and  which  it  received  and  agreed  to  de- 
liver to  him,  (Carley.)  It  follows  that 
the  order  appealed  from  must  be  affirmed. 

Obant,  J.,  did  not  sit.    The  other  Jus- 
tices concurred. 


JOBNSON  V.  FiBBT  NAT.  BANK  OF  ABHLAND. 

{Supreme  Court  if  Wisconsin.    April  9, 1891.) 

Hastbb  and  Sbbyamt— Fxbsomai,  Ikjubixb— Aots 
or  Corporate  Aobnts— Risks  of  Emplotiibnt 

— ^iKSTRnOTIOKS. 

1.  A  oorporation  is  negligent  which  caases  a 
great  amount  of  snow  and  debris  to  be  thrown 
and  left  upon  a  shed,  which,  in  consequence,  falls 
upon  an  employe  engaged  In  carrying  briclcB 
thereunder. 

a.  The  fact  that  plaintiff  had  no  knowledge  of 
the  perils  of  worlclng  under  suoh  shed  rebuts  the 
contention  that  he  had  assumed  the  rlslcs  con- 
nected therewith. 

8.  The  negligence  is  not  ctiargeable  to  the 
laborers  who"  threw  the  d&rrls  upon  the  roof, 
when  the  accident  was  the  result  not  of  merely 
placing  the  dibris  thereon,  bat  of  allowing  it  to 
remain. 

4.  Under  suoh  oircumstances,  the  fact  that 
ttie  shed  was  stronger  than  such  sheds  usually 
are  is  immaterial,  as  regaods  defendant's  negli- 
gence. 

5.  The  knowledge  of  the  superintendent  en- 
gaged to  erect  the  building  that  it  was  dangerous 
to  work  about  the  shed  was  the  knowledge  of  the 
corporation. 

6.  The  superintendent  will  be  assumed  to 
have  such  knowledge  where  by  the  exercise  of 
reasonable  care  he  might  liave  had  it. 

7.  The  superintendent  of  building  and  the 
foreman  of  the  mason-work,  who  either  ordered 
the  snow  to  be  thrown  upon  the  shed  or  'knew  it 
was  there,  were  not  fellow-servants  of  plaintiff. 

8.  A  charge  tliat  plaintiff  was  entitled  to  re- 
cover, if  not  guilty  of  any  want  of  ordinary  care 
contributing  directly  to  the  injury,  could  not  mis- 
lead when  connected  with  a  full  and  correct 
statement  of  tiie  law  as  to  defendant's  negligence. 

Appeal  from  circuit  court,  Ashland  coun- 
ty; J.  K.  Parish,  Judge. 

Action  for  personal  injuries  by  John  P. 
Johnson  against  the  First  National  Bank 
ot  Ashland.    Defendant  appeals. 

Tomktns,  Merrill  &  Smith,  for  appellant. 
t>aBk  A.  Ross  and  Eric  L.  Winje,  tor  re- 
spondent. 

OuTON,  J.  The  following  are  substan- 
tially tbe  facts  of  this  case:  In  December, 
1887,  the  appellant  bank  had  about  fin- 
ished the  construction  of  a  three-story 
brick  bank  building.  One  B.  B.  Scott  was 
the  superintendent  of  the  entire  work, and 
one  Robert  Huston  was  the  superintend- 
ent or  foreman  of  the  mason-work,  and 
they  both  employed  and  discharged  the 
workmen  In  and  about  said  building. 
There  was  a  shed,  made  of  boards,  built 
under  the  direction  of  tbe  said  Scott  or 


Huston,  in  the  rear  of  the  bank  building, 
and  about  seven  feet  from  it,  as  a  shelter 
for  brick ;  and  a  large  quantity  of  brick 
was  piled  up  in  it.  A  short  time  before 
tbe  accident  dibris  of  broken  brick  and 
mortar  and  other  refuse  had  been  thrown 
from  the  windows  of  the  bank  building 
down  upon  tbe  roof  of  the  shed,  and  deep 
and  damp  snows  had  fallen  on  it,  and  re- 
mained there,  which  added  great  weight 
to  the  roof,  and  finally  caused  It  to  fail. 
Tbe  employes  of  the  bank  had  removed 
the  snow  from  the  nearly  S"t  roof  of  the 
bank  building  as  a  proper  precantioa 
against  its  weight.  The  pliUntlft  had 
bjiien  employed  by  the  bank  as  a  common 
laborer  about  18  days  before,  and  on  the 
morning  of  the  3d  day  of  December,  1S87, 
was  employed  in  carrying  brick  from  tlie 
abed  to  tbe  alley  back  of  it,  and  while  in 
the  shed  for  such  purpose  the  roof  fell  on 
him  by  its  superincumbent  weight,  and 
badly  injured  him.  The  shed  was  built 
before  the  plaintiff  was  Employed,  and  he 
did  not  know  of  tbe  brick,  mortar,  and 
other  refuse  on  its  roof,  and  had  not  ob- 
served the  snoiir  on  It.  Another  laborer 
was  working  with  btm,  who  heard  the 
noise  of  the  falling  rouf  and  escaped,  while 
the  plaintiff  was  caught  and  pinioned  by 
It  while  trying  to  escape.  The  business  of 
the  bank  was  transacted  by  a  board  ot 
directors,  and  they  employed  tbe  said 
Scott  and  Huston.  The  plaintiff  recovered 
f  1,500,  and  tbe  defendant  has  appealed. 

1.  The  first  point  made  by  the  learned 
counsel  of  the  appellant  embraces  several 
minor  propositions,  such  as  (1)  that  tbe 
siied  was  better  constructed  than  such 
sheds  usually  are;  (2)  that  the  master  re- 
tained no  supervision  over  its  erection ; 
(3)  but  employed  good  materials  and 
skilled  workthen  in  its  erection.  There  is 
DO  complaint  that  the  shed  was  not  prop- 
erly built,  or  of  tbe  workmen  or  materials. 
"The  shed  fell  inconsequence  ot  the  unusual 
weight  upon  its  roof.  This  makes  the 
above  propositions  inapplicable  and  im- 
material. The  only  pertinent  position  Is 
that  the  bank  had  no  more  knowledge  of 
the  snow  and  rubbish  on  the  roof  than 
tbe  plaintiff.  The  defendant  ia  a  corpora- 
tion that  must  in  all  cases  act  through 
oflScers,  agents,  and  employee,  so  that  the 
knowledge  of  such  agents  must  be  imputed 
to  and  is  the  knowledge  of  defendant.  It 
Is  not  to  be  supposed  that  the  mere  com- 
mon laborer  who  threw  this  rubbiah  on 
tbe  root  did  so  without  the  direction  of 
those  who  had  the  right  to  do  so.  It  was 
in  evidence  that  snow,  also,  had  been 
thrown  from  the  roof  of  tbe  bank  building 
upon  tbe  roof  ot  tbe>shed,  which  added  to 
tbe  weight  of  the  snow  that  naturally  fell 
on  it.  It  does  not  appear  who  placed  this 
additional  weight  on  tbe  root  of  the  shed. 
Those  under  whose  direction  it  was  done 
knew  of  it,  and  they  might  have  reason- 
ably supposed  tliat  it  would  endanger  the 
roof.  The  common  laborers  who  did  the 
work  are  not  presumed  to  have  known 
that  such  additional  weight  to  the  roof 
would  be  allowed  totemaln  there  until  it 
caused  the  roof  to  fall.  It  did  not  fall 
while  it  was  being  placed  there.  Wherein, 
therefore,  were  they  who  did  the  work 
negligent?    It  was  the  constant  and  in- 
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creaaing  prieHsare  of  Its  weight  that  made 
the  root  tall.  Thoae  who  let  It  remain 
there  were  eailty  of  the  negHKence,  and 
they  were  those  who  wni-e  acting  in  the 
place  of  the  company,  and  for  whose  acts 
the  company  waH  reaponeible.  The  com- 
pany, therelore,  knew  that  there  was  dan- 
ger to  the  roof  in  letting  the  rubbish  and 
snow  remain  on  it.  The  plalntitt  teetifled 
that  he  did  not  Itnow  of  it,  and  had  not 
observed  it.  It  was  certainly  not  within 
the  common  observation  of  the  plalntitt 
and  others  who  were  engaged  In  carrying 
brick  out  of  the  Inside  of  the  shed,  so  that 
they  might  be  presumed  to  know  of  It. 
Everything  done  about  that  building  or 
the  shed  must  have  been  done  under  fhe 
direction  and  supervision  of  either  Mr. 
i$Gott  or  Mr.  Huston,  and  they  acted  in  all 
things  for  and  in  place  of  the  company. 
They  had  the  sole  control  of  all  things  for 
the  corporation,  and  exercised  all  the 
power,  Judgment,  and  discretion  of  the 
corporation,  and  filled  the  place  of  mas- 
ters in  all  things  within  their  powers  and 
duties  as-  superintendents.  They  not 
only  employed  men,  and  paid  them,  but 
they  directed  them  what  to  do.  There  ia 
no  chance  for  an  argumentthnt  thcBe  two 
men  were  not  vice-prtncipaU  in  respect  to 
the  plaintiff  and  other  employes.  The 
farts  of  the  case,  tlierefore,  malie  the  first 
point  in  the  appellant's  brief  impertinent 
and  Inapplicable. 

2.  The  iie.Nt  point  made  by  the  learned 
counsel  of  the  appellant  is  in  part  but  a 
repetition  of  the  first,  but,  in  addition, 
that,  if  the  plaintiff,  knowing  the  hazards 
of  his  employment  as  the  business  is  con- 
ducted, is  injured  while  engaged  therein, 
be  cannot  maintain  an  action  against  his 
employer  merely  because  the  business 
might  be  carried  on  In  a  safe  mode.  But 
the  plaintiff  did  not  know  of  this  hazard 
in  his  employment,  and  that  is  suillcient 
answer  to  this  point.  The  learned  coun- 
sel very  candidly.  In  this  connection, 
state  the  following  proposition,  that  ap- 
pears to  be  quite  applicable  to  the  case 
mnde  by  the  evidence:  "But  ii  there  are 
Increased  perils  in  the  buHlness,  hy  reason 
of  the  use  of  defective  appliances  or  other- 
wife,  known  to  the  master,  or  for  which 
he  is  responsible,  and  unknown  to  the 
servant.  If  the  latter  is  injured  theret>y, 
and  Is  free  from  negligence,  the  master  is 
liable."  The  facts  show  that  there  were 
"  increased  perils  in  the  business  "  by  this 
increased  weight  of  the  roof  above  the 
plaintiff's  head,  and  out  of  his  sight, 
which  rendered  "  the  appliances  of  his  la- 
bor defective,  and  which  were  known  to 
the  master,  and  for  which  he  was  renpon- 
sible,  and  unknown  to  the  plaintiff,  and 
he  was  free  from  negligence."  That  be- 
ing so,  the  learned  counsel  admit  that  the 
defendant  bank  is  liable.  This  seenia  to 
bo  a  fair  and  truthful  statement  of  the 
plaintiff's  case, and  a  correct  statement  of 
the  law. 

3.  The  learned  counsel  of  the  appellant 
farther  contend  that  if  there  was  negli- 
gence it  was  that  ot  the  plaintiff  or  of  his 
co-employes, and  that  the  carpenters  who 
bnilt  the  shed,  and  the  workmen  who 
threw  the  rubbish  and  ani>w  on  the  roof, 
and  Huston,  the   foreman  and  superin- 


tendent of  the  mason-work,  were  the  co- 
employes  of  the  plaintiff.  There  is  no  evi- 
dence that  the  shed  was  not  properly 
built.  1  ts  having  fallen  in  is  no  evidence 
that  it  was  not,  because  all  the  witnesses 
agree  that  it  Was  the  rubbish  and  snow 
thrown  upon  it  that  caused  it  to  fall.  We 
have  already  seen  that  the  employes  who 
threw  the  rubbish  and  snow  upon  the 
shed  were  not  negligent.  The  roof  did  not 
fall  while  they  were  at  work,  and  there  is 
no  evidence  that  they  supposed  the  rub- 
bish and  snow  would  be  allowed  to  re- 
main there.  They  had  the  right  to  sup- 
pose that  they  would  bedirected  to  throw 
It  oil.  Then,  again,  they  were  Incapable 
of  Judging  how  much  weight  the  root 
would  bear,  and  to  decide,  even  In  their 
own  minds,  that  it  was  thereby  rendered 
liable  to  fall.  This  was  not  their  business, 
and  no  part  of  their  employment.  They 
were  there  to  obey  the  instructions  of  the 
foreman  or  superintendent,  an^  not  to 
plan  the  work,  or  make  mathematical  cal- 
culations of  the  strength  of  the  root.  If 
these  workmen  were  fellow-servants  of 
the  plalntitt  when  they  did  this  work,  nut 
the  least  negligence  can  be  Imputed  to 
them.  Mr.  Scott  and  Mr.  Huston  were 
skilled  mechanics,  and  were  employed  by 
the  corporation  because  they  wei*e  so,  and 
they  were  capable  of  forming  a  reliable 
.opinion  and  an  intelligent  judgment  as  to 
how  much  weigt^  such  a  shed  would  bear; 
and  they,  or  one  of  them,  was  present, 
superintending  the  work,  in  the  place  of 
the  corporation,  as  vice-principal.  It  was 
their  business  to  know  that  such  an  in- 
creased weight  thrown  on  the  1*001  and 
remaining  there  would  cause  it  to  fall  as 
it  did  fall.  It  was  most  clearly  their  neg- 
ligence, and.  If  theirs.  It  was  also  that  of 
the  corporation,  that  the  root  was  so 
overloaded  as  to  break  it  down.  All  of 
these  points  are  sufficiently  answered  by 
the  facts  of  the  case,  and  all  the  legal  po- 
sitions assumed  by  the  learned  counsel  ol 
the  appellant  are  clearly  inapplicable  t< 
the  case.  It  is  elementary  law  that  thb 
master  must  fumish  a  safe  place  In  wblcL 
he  requires  his  servant  to  work,  and  fur- 
nish him  with  safe  appliances.  The  de- 
fendant is  liable  to  the  plaintiff  for  an  in- 
jury caused  by  Its  agents  permitting  such 
a  weight  to  be  thrown  and  remain  on  the 
roof  of  the  shed  In  which  the  plaintiff  was 
required  to  do  his  work  as  to  render  his 
work  unnereasarily  hazardous.  Bessex  v. 
Bailroad  Co.,  45  Wis.  477.  The  general 
duty  of  a  master  to  exercise  care  to  pre- 
vent the  exposure  of  his  servant  to  un- 
necessary and  unreasonable  risk  requires 
him,  among  other  things,  to  use  diligence 
in  seeing  that  the  place  where  he  works  is 
safe.  Cook  v.  Railroad  Co.,  (Minn.)  24 
N.  W.  Rep.  811;  McDonald  v.  Railroad 
Co.,  (Minn.)  43  N.  W.  Rep.  380:  2  Thomp. 
Neg.  772.  The  act  of  the  defendant  In 
ordering  the  plaintlft  to  work  in  a  place 
that  was  not  safe,  and  which  caused  him 
injury,  makes  the  defendant  liable  if  the 
defendant  knew  or  ought  to  have  known 
that  such  place  was  unsafe,  althouKb  the 
negligence  of  a  fellow-servant  may  have 
contributed  to  the  Injury,  if  he  was  him- 
self free  from  fault.  McMahon  v.  Hen- 
ning.SFed.  Rep.  353;  Heckman  v.Mackey, 
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35  Fed.  Rep.  358.  If  the  Injury  was  cansed 
by  the  negligence  of  the  defendant  corpo- 
ration In  requiring  the  plalnttfl  to  work 
In  a  dangerous  place,  the  negligence  of  a 
co-employe  will  not  defeat  a  recovery. 
Stetler  v.  Railroad  Co., 46  Wis., 497, 1  N.W. 
Rep.  112;  Paulmler  ▼.  Railroad  Co.,  34  N. 
J.  Law,  161.  In  view  of  the  authorities  In 
application  to  the  facts,  the  liability  of 
the  defendant  in  this  case  seems  to  have 
been  established.  The  superintendent, 
Scott,  and  the  foreman,  Huston,  were  re- 
sponsible between  them  for  the  falling  of 
the  shed.  They  probably  ordered  the  rub- 
bish and  the  suow  to  be  thrown  ou  the 
shed,  and  at  least  knew  of  it.  They  or- 
dered the  snow  to  be  thrown  from  the 
roof  of  the  bank  building  upon  the  shed, 
to  keep  it  from  breaking  down  the  roof 
of  that  building,  but  were  careless  and 
negligent  as  to  its  greater  liability  to 
break  down  the  roof  of  the  shed.  They 
made  a  ."dead  fall,"  and  required  the 
plaintiff  to  work  under  It. 

4.  The  only  exception  noticed  in  the 
brief  of  the  learned  counsel  of  the  appel- 
lant to  the  instructions  of  the  court  is  to 
the  following  sentence:  "If  you  find  that 
he  [plaintiff]  is  not  guilty  of  any  want  of 
ordinary  care  which  contributed  directly 
towards  his  injury,  he  is  entitlert  to  re- 
cover. "  The  learned  Judge  had  gone  over 
fully  every  question  involved  in  the  case,' 
and  all  the  conditions  tt  the  plaintiff's 
recovery  or  defeat,  before  giving  this  in- 
struction, and  afterwards  repeated  them. 
The  Jury  could  not  possibly  have  under- 
stood that  the  finding  of  this  one  fact  en- 
titled the  plaintiff  to  recover.  It  Is  an 
unfair,  garbling  criticism  of  the  charge. 
There  Is  no  written  work,  not  excepting 
the  sacred  Scriptures,  that  could  not  be 
condemned  by  garbled  and  selected  pas- 
sages cut  out  and  carried  away  from  the 
context.:  All  the  other  conditions  upon 
which  the  pluln tiff  would  be  entitled  to 
recover  had  been  given,  and  were  after- 
wards repeated,  and  the  Instructions,  tak- 
en together,  as  they  should  be,  are  perfect 
or  beyond  criticism.  This  is  no  error. 
Goll  V. Railway  Co.,  5  N.  Y.Supp.  186.  We 
are  unable  to  find  that  any  error  was 
committed  in  the  trial,  or  that  any  princi- 
ple of  law  was  violated  by  the  plaintiff's 
recovery.  The  Judgment  of  the  circuit 
court  is  affirmed. 


O'Brien  v.  Hosie  Ins.  Co. 

(Supreme  Cov/rt  of  WUconsin.    April  9, 1891.) 

FiBB  IssoKkvan  —  Applicant's  Hiubpbbsbiita.- 
TioNS— New  Triai. 

1.  A  Are  insurance  policy,  conditioned  to  be 
void  for  misrepresentations  in  the  application, 
is  avoided  by  a  gross  under-statement  of  the 
amount  of  inoumbrances. 

2.  A  motion  for  a  new  trial,  made  nearly  a 
year  after  the  dismissal  of  the  complaint,  in  or- 
der to  introdace  the  testimony  of  a  witness  wtio, 
thoueh  present  at  the  trial,  left  before  testifying, 
will  be  denied  where  no  attachment  was  issued, 
no  application  for  a  oontlnance  made,  and  the 
afBdavits  fail  to  allege  that  suoh  new  evidence 
will  materially  change  the  facts  proved  before. 

Appeal  from  circuit  court,  Brown  coun- 
ty; GeoKOE  Meyers,  Judge. 
It  appears  from  the  record  that  on  or 


about  November  15, 1886,  the  plaltf Ulf  ap- 
plied to  the  defendant  compan.r  for  f2,2^ 
insurance  upon  his  two-story  frame  dwell- 
ing-house, including  foundation,  and  oth- 
er buildings  and  property,  situated  on  66 
acres  of  land  described,  for  the  term  of 
three  years,  and  that  he  thereupon  signed 
a  written  application  to  that  effect,  stat- 
ing, among  other  things,  in  effect,  that 
said  property  was  then  owned  by  the 
plaintiff;  that  bis  title  to  said  premises 
was  In  fee-simple;  that  said  real  estate 
was  incumbered  to  the  amount  of  ^50; 
that  the  whole  value  of  said  real  estate 
covered  by  said  incumbrances,  including 
the  buildings  and  land,  wan  fi3,500,  and 
that  the  same  was  then  occupied  by  him ; 
that  upon  said  application  the  d^endant 
issued  to  the  plaintiff  a  policy  of  insnranco 
dated  November  17, 1886,  and  insnting  said 
property  from  that  date  to  Novembor  17, 
18%,  In  the  amount  named,  and  which  pol- 
icy contained  provisions  to  the  effect  that 
such  contract  of  insuranc«  was  based  up- 
on the  valuations  and  representations 
contained  in  said  application  'signed  by 
the  plaintiff,  and  submitted  to  the  compa- 
ny, and  which  were  therein  made  a  war- 
ranty and  a  part  of  said  policy,  and  that 
it  was  therein  stipulated  and  agreed  that, 
if  any  false  statements  were  made  In  said 
application  or  otherwise,  or  if  tife  assured 
was  not  the  sole  and  unconditional  owner 
In  fee-simple  of  said  property,  then,  in  each 
of  said  cases,  said  policy  should  be  null 
and  void ;  that  September  10, 1887,  said 
dwelling-house,  and  part  of  the  furniture, 
beds,  bedding,  wearing  apparel,  and  pro- 
visions so  Insured,  were  totally  destroyed 
by  fire;  that  January  7, 1888,  the  plaintiff 
commenced  this  action  to  recover  said 
loss;  that  at  the  close  of  the  testimony 
"It  was  made  a  matter  of  record  that  the 
plaintiff  is  entitled  to  recover  the  amount 
of  his  claim,  unless  the  defense  that  the 
policy  Is  void,  because  of  the  aiisrepresent- 
ations  in  the  application,  prevails;'' that 
the  court  thereupon  submitted  to  the  Jury 
two  questions,  which,  with  theiranswers, 
were  as  follows,  to-wit:  ■  (1)  "Was  the 
deed  from  Martin  O'Brien  to  the  plaintiff 
executed  and  delivered  to  the  plaintiff,  or 
some  one  for  him,  prior  to  November  16, 
1886,  the  date  of  the  application?  An- 
swer. Yes."  (2)  "Did  the  plaintiff  answer 
the  questions  In  the  application,  as  to  his 
title  and  the  amount  of  incumbrances  ou 
tne  property,  as  the  answers  are  written 
in  the  application?  A.  No."  That  there- 
upon the  defendant  moved  the  court  for 
Judgment  notwithstanding  the  verdict, 
and  also  to  set  aside  said  verdict,  and  for 
Judgment  in  its  favor,  and  that  the  plain- 
tiff moved  for  Judgment  on  the  verdict; 
that  July  21, 1888,  the  court  entered  an  or- 
der dismissing  the  plaintiff's  complaint, 
with  costs;  that  thereupon  the  plaintiff 
movedfora  new  trial  upon  several  gmands 
specified,  which  was  denied,  and  that  aft- 
erwards, and  on  April  6, 1889,  and  before 
the  entry  of  Judgment  the  plaintiff  moved, 
upon  affidavits,  far  a  new  trial,  on  the 
ground  of  newly-discotered  evidence,  which 
motion  was  denied;  that  thereupon  Judg- 
ment was  entered  in  favor  of  the  deifeud- 
ant,  and  against  the  plaintiff.  From  that 
Judgment  the  plaintiff  brings  this  appeal. 
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Wigmatt  A  Martin,  tor  appellant. 
CStjnoweitb,  for  respondent. 


H.W. 


Cabsodat,  J.,  {after  atating  ttw  Haats  as 
above.)  It  appears  from  the  andlspated 
evidence  tbat  the  father  of  the  plaintiff 
died  about  1877,  leaTlnie  to  his  vridow,  and 
to  the  plalntifl  and  his  two  bro there, 
George  and  Martia,  116  acres  of  land,  coa- 
etituting  the  homestead  of  the  deceaaed ; 
that  aome  time  prior  to  Augnst  6, 1885, 
the  widow  died,  leaving  the  title  to  the 
premises  in  the  three  brothers,  as  teuants 
in  common ;  that  at  the  date  last  named 
George  commenced  an  action  for  partition 
of  the  land  againert  Martin  and  the  plain- 
tiff in  this  action,  and  his  creditors  having 
Hens  upon  his  interest  therein;  that  No- 
vember 20, 1886,  the  commissioners  in  the 
partition  snit  made  their  report,  wheret>}- 
they  agreed  to  set  oft  tu  George  52  acres  of 
the  land  specifichlly  described,  and  the 
other  64  acres,  including  the  bnildings  on 
the  premises,  to  Martin  and  the  plaintiff, 
anbject  to  snch  liens  in  faror  of  tbe  plain- 
tiff's creditors;  that  the  report  was  in  fact 
agreed  apon  by  the  commissioners  some 
time  prior  to  the  date  last  named ;  that 
November  10,  1886,  Martin  conveyed  his 
interest  in  tbe  64  acres  to  tbe  plaintiff  by 
warranty  deed ;  that  at  the  time  the  plain- 
tiff signed  the  written  application  for  the 
Inenranee,  Noveml>er  15, 1886,  there  was  a 
mortgage  on  the  premises,  owned  by  Hen- 
ry Hewitt,  one  of  the  defendants  in  the 
partition  salt,  upon  which  there  was  then 
due  and  unpaid  over  f900;  that  there  wers 
also  five  several  Judgment  liens  thereon, 
each  docketed  against  the  plaintiff  in  this 
action,  and  in  favor  of  defendants  in  the 
partition  salt,  aggregating  f340,  besides 
the  interest  thereon.  In  addition  there 
were  three  mortgfages  in  favor  of  Smith 
execoted  by  George,  aggregating  tSOO,  be- 
sides the  Interest  thereon.  The  application 
stated  that  the  plaintiff  was  the  owner  of 
65  acres  of  the  land  in  fee,  and  that  the 
same  was  incumbered  to  the  amuont  of 
fSSO.  In  his  deposition  taken  before  the 
trial  the  plaintiff  admitted,  in  effect,  that 
be  had  signed  the  application,  and  that 
the  title  and  Incumbrance  were  correctly 
stated  therein.  On  the  trial  the  plalntifl 
and  his  brother  Martin  testified  to  the  ef- 
fect that  they,  or  one  of  them,  told  the  de- 
fendant's agent,  at  the  time  of  taking  the 
application,  that  the  tott^l  amount  of  the 
Hevi()tt  mortgage  was  f  66.'>,  and  that  the 
plaintiff's  share  thereof  was  about  •f450. 
As  a  matter  of  fact,  the  plaintiff's  share 
of  the  land  was  incnmbered  at  thetimefor 
at  least  two-thirds  of  the  amount  due  on 
tbe  Hewitt  mortgage,  and  the  whole 
amount  of  the  Judgments  docketed  against 
the  plaintiff,  aggregating  over  fl.OOO,  to 
say  nothing  of  the  mortgages  given  by 
George.  Such  being  the  undisputed  evi- 
dence, it  is  very  obviouH  that,  under  the 
stipulations  in  tbe  policy  mentioned  in  the 
foregoing  statement,  and  the  repeated  ad- 
judications of  this  and  other  courts,  the 
policy  in  question  was  void  in  Its  inception 
by  reason  of  the  false  representations  of 
the  assured  as  to  the  amount  of  incum- 
brance upon  the  property  at  the  time. 
Redmon  v.  Insurance  Co.,  51  Wis.  292,  8  N. 
W.  Rep.  226;  Hankins  v.  Insurance  Co.,  70 


Wis.  1, 36  N.  W.  Bep.  84;  Sarcher  v.  Insur- 
ance Co..  74  Wis.  478.43  N.  W.  Rep.  487; 
Zimmerman  v  Insurance  Co.,  (Iowa.)  42 
N.  W.  Rep.  462;  Johnson  v.  Insurance  Co.. 
(N.  D.)  45  N.  W.  Rep.  799;  Insurance  Co.  v. 
Ueidnk,  (Neb.)  46  N.  W.  Rep.  481;  Insur- 
ance Co.  V.  Gibbons.  (Kan.)  22  Pac.  Rep.  . 
1010.  The  motion  for  a  new  trial,  on  tbe 
ground  of  newly-discovered  evidence,  made 
nearly  a  year  after  the  entry  of  the  order 
dtamiaaiag  the  complaint,  was  properly 
denied  forlacbesaad  otberreasons.  From 
the  plaintiff's  affidavit  it  appears  that  he 
procured  tbe  attendance,  upon  the  trial, 
of  the  defendant's  agent,  Clune,  who  took 
the  application,  with  the  expectation  of 
using  him  as  a  witness  as  to  tbe  circum-  * 
stances  attending  the  same,  but  that  he 
left  before  be  was  called.  No  attachment 
was  issued.  No  application  for  a  contin- 
uance was  made.  The  af&davltof  Clune  is 
to  tbe  effect  tbat  the  plaintiff  made  the 
statements  contained  In  the  application 
at  the  time  it  was  signed,  and  that  he  had 
no  Intormatlon  to  the  contrary.  Besides, 
there  is  no  claim  tbat  >tbe  plaintiff  could 
have  proved  the  facts  to  be  different  than 
he  and  his  brother  Martin  had  testified 
they  were.  The  defendant  was  entitled 
to  Judgment  upon  their  undisputed  evi-' 
dence.  The  Judgment  of  the  circuit  court 
is  affirmed. 


Padlson  r.  Town  of  Pelican. 

(Supreme  Court  of  Wisconsin.    April  9,  1891.) 

Dbvbctivb  Stbkbts— Bsow  and  Iob— Flbadino— 

FiLiNQ  Claim. 

1.  A  complaint  for  damages  against  a  town, 
alleging  that  plaintfS  sustained  Injuries  by  a 
fall  caused  by  snovr  and  ioe,  which  defendant 
had  negligently  allowed  to  accumulate  and  re- 
main in  an  "uneven  and  slippei^"  condition  on 
one  of  its  thoroughfares,  is  sidBcient. 

2.  Rev.  St.  Wis.  i  881,  provides  that  no  ac- 
tion, where  a  money  jadgment  only  is  demanda- 
ble,  "shall  be  mamtalned  against  any  town,  un- 
less a  statement  of  such  claim  shall  hare  been 
filed  with  the  town-clerk,  to  be  laid  before  the 
town  board  of  audit,  nor  until  ten  days  after  the 
next  annual  town-meeting  thereafter. "  Held, 
that  a  complaint  was  sufficient  which  alleged 
"that  the  claim  had  been  filed  with  the  town- 
olerk,  to  be  laid  before  the  board  of  audit,  •  •  • 
and  that  the  next  annual  town-meeting  •  •  • 
was  held  *  •  *  more  than  ten  days  prior  to 
the  commencement  of  this  action. " 

Appealfrom  circuit  court,  Oneldacounty. 

Action  for  personal  injuries  by  Paul 
Paulson  against  the  town  of  Pelican. 
Defendant  appeals. 

Alban  A  B&mea,  for  appellant.  Miller 
A  McCormksk,  for  respondent. 

Orton,  J.  This  appeal  Is  from  an  order 
overruling  the  demurrer  to  the  complaint, 
on  tbe  ground  that  it  did  not  state  facts 
sufficient  to  recover.  Tbe  following  are 
the  main  facts  stated  in  the  complaint: 
The  unincorporated  village  of  Khlnelander, 
of  over  1,000  Inhabitants,  is  in  the  town  of 
Pelican,  and  county  of  Oneida,  and  law- 
fully governed  by  the  board  ol  supervisors 
of  said  town.  In  said  village  is  Daven- 
port street,  the  center  of  which  is  used  for 
travel  by  teams  and  vehicles,  and  the 
south  side,  next  to  the  south  line  thereof. 
Is  used  as  a  sidewalk  for  foot-travelers. 
That  portion  of  said  street  lying  between 
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Brown  and  Stevens  streets  Is  a  ttaorougb- 
fare  over  which  passes  nearly  all  the  travel 
between  said  streets,  and  the  south  side 
thereof,  between  said  streets.  Is  the  thor- 
oughfare ,over  which  passes  nearly  all  the 
foot-travel  between  said  streets.  On  the 
6th  day  of  March,  1889,  and  for  a  long 
time  prior  thereto,  that  portion  of  said 
street  over  which  travelers  on  foot  naually 
and  commonly  pass,  as  aforesaid,  was  In 
a  danKerons  and  unsafe  condition  for  each 
travel  by  reasAn  of  snow  and  Ice  having 
been  left  negligently  to  accumulate  be- 
tween said  Brown  and  Stevens  streets, 
and  to  become  so  uneven  and  slippery  aa 
^  to  make  travel  over  and  along  the  same 
unsafe  and  dangerous.  It  was  the  duty 
of  the  defendant  town  to  keep  said  street, 
and  the  whole  thereof,  between  said 
points,  in  a  reasonably  safe  condition  for 
such  travel;  but  It  failed  and  neglected  to 
do  so,  notwithstanding  It  hud  notice  of 
sncb  defective  condition,  and  knew  th^t 
the  same,  between  said  streets,  was  un- 
safe and  dangerous  for  travel  on  foot  at 
the  time  aforesaid,  and  for  a  long  time 
prior  thereto  had  been.  On  the  day  afore- 
said, and  about  8  o'clock  in  the  evening, 
the  plaintiff  was  traveling  over  the  side- 
walk for  foot-travel  on  said  street,  in  a 
careful  manner,  and  going  from  said  Ste- 
vens to  Brown  street;  and  when  at  a 
point  about  mid  way  between  said  streets, 
owing  to  the  aforesaid  uneven  and  slip- 
pery condition  of  said  street  at  that  point, 
he,  without  any  fault  on  his  part,  slipped 
and  tell  upon  such  walk,  and  In  such  man- 
ner that  one  of  his  legs  was  broken,  and 
Sie  was  otherwise  painfully  bruised  and 
injnred.  The  main  ground  of  the  de- 
murrer relied  npon  by  the  learned  counsel 
of  the  appellant,  on  this  appeal  from  the 
order,  is  that  snow  and  Ice,  In  an  uneven 
and  slippery  condition  on  the  walk,  is  not 
such  a  defect  or  want  of  repair  as  to  en- 
title the  plaintiff  to  recover  for  a  personal 
injury  caused  by  It.  I  think  that  we  may 
reasonably  infer,  from  the  condition  de- 
scribed in  the  complaint,  that  this  walk 
had  become  uneven  from  use,  by  the  snow, 
being  more  yielding  in  some  places  than 
in  others,  having  sunk  lower  from  the 
pressure  of  feet,  which  left  an  uneven  and 
frozen  surface,  on  which  the  traveler 
would  be  liable  to  slip  or  fall  down.  Such 
would  not  be  the  natural  surface  left  by 
the  falling  snow  or  by  freesiug.  Soch  a 
condition  of  the  walk  we  understand  this 
court  has  decided  to  be  such  a  defect  or 
want  of  repair  that  a  traveler  injured  by 
it  might  recover,  when  be  could  not  re- 
cover if  the  defect  was  simply  the  natural, 
even,  and  smooth  surface  of  ice  or  snow. 
It  would  be  analogous  to  a  highway  in 
the  summer  season,  when  Its  use  or  rains 
had  produced  i.eep  ruts  or  holes,  or  other 
roatfh  or  uneven  surface,  dangerous  to  the 
traveling  public.  Ii  would  require  time 
and  use  to  make  such  a  condition,  and 
such  a  defect  would  not  be  frequent  or 
common,  like  that  produced  solely  by 
snow-storms,  or  by  the  freezing  of  water, 
or  by  natural  causes.  One  condition  is  ar- 
tificial, and  the  other  natural.  I  would 
not  say,  however,  that  snow-storms 
might  not  malie  drifts  or  banks  which.  If 
allowed  tu  remain,  might  not  make  the 


town  liable  tor  injuries  to  travelers  caused 
thereby.  There  is  a  clear  distinction  in 
these  conditions,  and  that  is  sutflcient  to 
make  a  reasonable  distinction  as  to  liabil- 
ity. This  distinction  is  clearly  expressed 
In  Cook  V.  Milwaukee,  24  Wis.  270.  "The 
walk  Is  slippery  because  of  the  smooth 
surface  of  the  snow  and  Ice  which  had  ac- 
cumulated upon  it."  Sncb  is  not  an  ac- 
tionable defect.  " It,  however,  ice  or  snow 
is  suffered  to  remain  npon  a  sidewalk  in 
socb  an  uneven  and  rounded  form  that  a 
person  cannot  walk  over  it,  using  dne 
care,  without  danger  of  failing  down, 
that,  it  seems,  does  constitnte  a  defect  for 
which  the  city  or  town  will  be  liable." 
Chief  Justice  Dixon  cites  the  following 
cases  to  this  last  legal  proposition :  La- 
ther V.  Worcester,  97  Mass.  268;  Hutcbins 
V.  Boston,  Id. 372;  Hall  v.  Lowell.  lOCusb. 
260;  Shea  v.  Lowell.  8  Allen,  186;  Payne 
V.  Lowell,  10  Allen,  T47;  Providence  v. 
Glapp,  17  How.  164.  The  learned  coons^ 
of  the  appellant  contends  that  this  ease 
Is  not  authority,  because  this  statement 
of  the  law  is  obiter  dictnm.  The  case  was 
one  Involving  only  the  flrst-stated  condi- 
tion, and  the  learned  counsel  would  con- 
tend that,  when  the  court  had  held  that 
the  plalntilf  could  not  recover,  the  rase 
was  ended,  without  stating  the  condition 
npon  which  be  might  recover.  Unless  the 
court  wished  to  decide  that  there  was  no 
liability  for  any  detect  caused  by  the 
agency  of  ice  or  snow,  It  was  necessary  to 
state  the  limttatlons  of  such  a  defect 
The  court  could  not  have  given  a  reason 
for  the  decision,  or  made  it  an  intelligible 
or  reasonable  one.  without  stating  this 
well-deflued  distinction,  both  In  reason 
and  by  authority.  Such  is  not  obiter, 
but  a  reasonable  and  necessary  part  of 
the  decision.  Bat  this  decision  has  been 
followed  by  this  court  in  the  following 
cases:  Stilling  v.  Town  of  Thorp,  54 
Wis.  528, 11  N.  W.  Rep.  906;  Hill  v.  aty  of 
Fond  dn  Lac,  56  Wis.  242, 14  N.  W.  Rep. 
25;  Orossenbach  v.  City  of  Milwaukee.  66 
Wis.  81,26  N.  W.  Rep.  182;  McDonald  v. 
City  of  Ashland,  (Wis.)  47  N.  W.  Rep.  484. 
In  this  last  case  the  defect  was  "  that  snow 
and  ice  were  allowed  to  accumulate  on 
the  bridge  untit  a  high  ridge  of  ice  was 
formed  in  the  center,  sloping  to  the  sides.  ** 
It  has  long  been  the  settled  doctrine  of 
this  court  that,  if  snow  or  Ice  has  been  al- 
lowed to  accumulate  on  a  way  or  walk, 
and  to  become  so  rough  or  uneven  /u  to 
make  it  dangerous  to  those  traveling  on 
it,  it  is  such  a  defect  as  to  make  the  town 
liable  fbr  injury  caused  by  it  to  one  travel- 
ing npon  it.  The  complaint  makes  a  case 
within  the  above  authorities. 

Another  ground  of  the  demurrer,  and 
for  reversing  the  order  appealed  from.  Is 
that  it  is  not  stated  in  the  complaint  that 
the  plaintiff's  claim  had  not  been  allowed 
by  the  board  of  audit,  or  that  the  electors 
had  not  voted  to  pay  it,  or  that  an  order 
had  not  been  drawn  for  it,  and  delivered 
to  the  plaintiff.  The  complaint  states 
"that  the  claim  had  been  filed  with  the 
town«lerk,  to  be  laid  before  the  board  of 
audit  of  said  town,  and  that  the  annual 
town-meeting  next  after  the  filing  of  such 
statement,  as  aforesaid,  was  held  in  said 
town  more  than  ten  days  prior  to  the 
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commencement  of  this  action."  Tbis  al- 
legation embraces  all  that  the  statute  re- 
quires  to  be  done,  and  in  substantially 
the  same  language,  and  that  is  satHclent. 
Section  824,  Rev.  St.  The  order  ol  the 
cirenit  court  is  aflarmed. 


GOOUCAN  T.  MiLWAinCBB  &  Sadlt  Stb. 

Makib  Imp.  Co. 

(Supreme  Court  of  Wisconsin.   April  8, 1891.) 

Rkai.-E<tate  Balis — ^Rioht  to  Commission— £ti- 

SBNCE. 

1.  In  an  action  for  commissions  on  sales  of 
real  estate  it  apiieared  that  plaintiff  wrote  to  de- 
fendant's  manager,  saying:  "Hegarding  terms, 
I  would  be  willing  to  put  in  three  weeks,  or 
longer  If  necessary,  as  follows:  10  per  cent,  com- 
mission on .  all  bona  fide  sales,  no  charge  for 
bogoa  aales,  cappers,  or  lecturing,  and  tlO  per 
day  from  date  of  engagement  until  finished. " 
Defendant  accepted  the  terms,  andjplaintiS  made 
both  private  and  auction  sales.  Iiie  balance  of 
the  land  was  disposed  of  by  defendant  at  private 
■ale  to  •its  manager  for  136,600.  Pl^ntifl  sued 
tar  oommlaslon  on  this  amoant  Held,  that  It 
was  a  oase  for  th«  jury  to  determine  whether 
pIslnUfl  made  the  sale  to  the  manager  and  was 
entitled  to  a  oommission  thereon,  and  whether 
there  had  been  a  settlement  between  the  parties. 

2.  The  court  properly  charged  that  as  there 
are  different  kinds  of  sales  of  land,  and  as  the 
contract  does  not  specify  the  kind,  it  is  for  the 
Jnry  to  detarmine  from  the  evidence  and  the  let- 
ters forming  the  oontraot,  and  the  attendant  cir- 
cunutances,  as  to  whether  It  included  only  auction 
sales,  or  both  auction  and  private  sales,  for  which 
pl^ntlff  was  to  receive  commission. 

8.  It  was  not  error  to  exclade  evidence  show- 
ing that  notes  given  by  defendant's  manager  and 
seoiued  by  mortgage  upon  the  lots  sold  had  not 
been  paid,  and  that  he  bad  not  paid  the  taxes  on 
the  land. 

4.  Evidence  of  what  took  place  at  a  meeting 
of  the  company  after  plaintiff  had  been  employed 
and  commenoM  labor,  tending  to  show  that  de- 
fendant only  Intended  him  to  sell  at  auction,  is  in- 
admissible in  the  absence  of  any  offer  to  show 
tplalnUfl's  knowledge  thereof. 

Appeal  from  superior  court,  Milwaukee 
county ;  F.  L.  Gilson,  Judgre. 

Burke  A  HUes,  for  appellant.  WUUamH 
<ft  Afaj',  for  respondent. 

Taylor,  J.  This  action  was  brought 
by  the  respondent  to  recover  a  balance 
claimed  to  l>e  due  to  him  from  the  appel- 
lant company  for  services  and  commis- 
sions for  the  sale  of  certain  lots  and  real 
estate  owned  by  the  company.  There 
were  but  two  questions  at  issue  l>etween 
the  parties  on  the  trial  of  the  action. 
The  first  question  litigated  was  as  to  pro- 
visions of  the  contract  between  the  plain- 
tiff and  the  company.  The  plalntiH  claimed 
that,  under  the  contract  existing  t>etween 
the  parties,  he  was  engaged  to  sell  out 
the  property  of  the  defendant  situated  in 
the  SauitSte.  Marie,  Mich.,  which  consisted 
of  472  city  lots,  and  that  he  was  to  be 
paid  f  10  per  day  and  10  per  cent,  commis- 
sion upon  all  bona  Sde  sales  made,  whetli- 
er  the  same  were  sold  at  poblir  auction  or 
at  private  sale.  The  defendant  contend- 
ed that,  under  the  contract,  the  plaintltt 
was  simply  employed  as  an  auctioneer, 
and  that  he  was  to  be  paid  f  10  per  day 
and  10  per  cent,  on  all  bona  tide  sales 
made  at  public  auction  only.  The  second 
question  litigated   was  whether,  after  all 


sales  were  made  and  the  defendant's  em- 
ployment had  ceased,  there  had  been  a  set- 
tlement and  accounting  between  the  par- 
ties, and  the  amount  found  due  the  plain- 
tiff had  been  flxed  and  agreed  npon  by  the 
parties,  and  such  amount,  so  flxed  and 
agreed  upon,  had  been  paid  by  the  defend- 
ant and  accepted  by  the  plaintiff,  except 
the  snm  of  about  970,  which  defendant 
admitted  It  owed  the  plaintiff.  The  iiues- 
tlon  as  to  what  the  contract  in  fact  was 
depended,  to  a  great  extent,  upon  the  cor- 
respondence in  regard  to  that  matter  be- 
tween the  plaintiff  ami  the  general  mana- 
ger of  the  defendant,  Mr.  Cameron.  That 
correspondence  was  In  evidence.  The 
proposition  made  by  the  plaintiff,  and 
which  was  accepted  by  the  general  mana- 
ger of  the  defendant,  with  the  approval  of 
the  other  officers  ol  tlie  corporation,  was 
as  follows:  "Toledo,  Ohio,  16th  Feb.,188S. 
J.  D.  Cameron,  Esq.,  S.  Ste.  Marie,  Mich. 
—Dear  Sir:  Your  favor  8th,  with  plan 
inclosed,  only  reached  me  to-day.  1  was 
In  Detroit  when  it  was  forwarded  here, 
and  it  has  been  following  me  around 
since.  Tou  must  excuse  writing,  as  I  have 
Just  drove  in  from  Manmee,  11:20  p.m., 
and  my  hands  are  Just  frosen.  In  Mil- 
waukee, I  think,  yon  have  a  good  field, 
out  it  will  require  mom  working  than 
yon  anticipate.  I  am  afraid  your  pro. 
gramme  would  not  be  successful.  You 
must  work  the  city  press,  and  get  the 
confidence  of  the  people,  or  all  will  go 
flat.  I  have  had  a  good  experience  of  sell- 
ing Soo  property  in  Detroit,  and  it  will 
grove  a  case  of '  hit  or  miss.'Just  bow  It  is 
andled.  Don't  do  a  thing  until  yon  get 
there  yourself,  or  you  will  surely  give  the 
whole  scheme  a  black  eye.  The'  public '  is 
a  queer  animal  to  handle,  and  you  must 
just  catch  him  right.  Now,  regarding  my 
handling  your  sale,  I  might  be  able  to 
give  yoii  three  or  four  weeks,  but  I  don't 
know  how  I  can  spare  time  from  Mnnmee. 
Things  are  looking  elegant  there  now.  I 
would  like  to  go  tu  Milwaukee  first  rate, 
and  know,  with  what  advertising  we 
have  done  tor  the  Soo,  whilst  in  Detroit 
and  here,  that  I  would  rely  on  a  success- 
ful sale.  In  fact,  I  am  sure  that  you  will 
do  well  there  if  you  run  things  properly. 
Regarding  terms,  I  would  be  willing  to 
put  in,  say  three  weeks,  or  longer,  if  neces- 
sary, as  follows :  10  per  cent,  commission 
on  all  bona  ttde  pales,  no  charge  for  bogus 
sales,  cappers,  or  lecturing,  and  f  10  per 
day  from  date  of  engagement  until  finish. 
The  object  of  the  $10  is  lor  expenses 
which  I  would  necessarily  incur  working 
ttae  press  boys  and  doing  general  booming 
work.  It  cost  me  more  than  that  in  De- 
troit. That  would  be  at  the  rate  of  $800 
per  month,  and  I  would  be  willing  to 
take  my  chances  on  commission  on  sales 
to  make  the  trip  pay  me.  If  it  is  a  success 
for  you, it  will  be  for  me;  if  not,  I  want  no 
other  payment.  I  am  pretty  we'.l  posted 
in  'Soo'  matters,  and  think  I  can  do  you 
Justice.  If -you  should  care  to  have  roe 
with  you,  wire  me  at  your  earliest,  care 
Wayne  Hotel,  Detroit.  •  Watson  is  sitting 
here  with  me,  and  sends  bis  regards,  and 
hopes  to  see  you  soon.  Regards  to  Leltw 
and  other  Sooites  who  may  remember 
me.    Yours,  very  truly,  J.  S.  Coolican.  " 
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To  thlB  letter  Cameron  replied  as  folio wb: 
"Sault  Ste.  Marie.  Mich.,  March  7th,  1888. 
J.  S.  ('oolican,  Esq.,  Wayne  Hotel.  De- 
troit, Mlcb.— Dear  Sir:  I  received  Inclosed 
telegram  from  LegK  &  Thornburg,  presi- 
dent and  vice-president  ol  the  company. 
I  personally  own  %  interest  in  the  proper- 
ty we  propose  to  sell,  via.,  the  Milwaukee 
Syndicate  addition.  As  to  terms,  we  will 
pay  you,  as  suggested,  10  per  cent,  com- 
mission and  f  10.00  per  day ;  commission  to 
be  on  actual  salen  made.  We  want  to 
close  all  the  property  out  In  lots  of  10  or 
more.  Prefer  to  sell  even  at  a  smaller 
price  it  can  close  out  all  soon  and  In  quan- 
titles,  I  will  telegraph  you  from  Milwau- 
kee when  to  come.  Yours,  resp't,  John  D. 
Camkron,  Manacer  Milwaukee  &  Sanlt 
Ste.  Marie  Imp. Co."  In  addition  to  these 
letters  the  plnintitT  introduced  a  telegram 
from  Legg  &  Thornburg  to  John  D.  Cam- 
eron, as  follows:  "Clinton,  Iowa,  March 
3,  1888.  To  John  D.  Cameron:  If  you 
think  best,  get  Coolican  to  help  in  Milwau- 
kee. Answer.  Lkog&Thornbobo.  "  This 
telegram  was  inclosed  to  the  plaintiff  In 
Cameron's  letter  to  him  of  March  7,  1888. 
Upon  the  strength  of  this  correspondence 
the  plaintiff  came  to  Milwaukee  and  en- 
tered  upon  the  sale  of  said  lots  of  the  im- 
provement company,  with  the  knowledge 
and  consent  of  the  members  of  the  compa- 
ny. Auction  sales  were  held  from  time  to 
time  in  Milwaukee,  and  some  sales  were 
made  at  private  sale  down  to  about  the 
8d  or  4th  of  May,  1888.  When  about  207 
lota  of  the  472  bad  been  sold,  either  at 
auction  or  private  sale,  and  on  the  4th  of 
May,  1888,  Cameron  made  the  company 
an  offer  to  take  all  the  lots  not  then  sold 
at  f  100  each,  and  this  offer  was  accepted 
by  the  company  on  the  .5th  of  May,  and 
the  lots  were  afterwards  deeded  to  the  said 
Cameron  by  the  company,  the  considera- 
tion being  f  26,500.  The  real  and  only  con- 
tention between  the  parties  is  as  to  the 
right  of  the  plaintiff  to  10  per  cent,  com- 
mission on  this  sale  made  to  Cameron. 
All  other  matters  have  been  adjusted  by 
the  pai-ties. 

On  the  part  of  the  plaintlR  it  is  claimed 
that  the  sale  to  Cameron  was  brought 
about  mainly  through  the  Influence  of  the 
plaintiff,  and  that  without  bis  influence 
the  snle  would  not  have  been  made.  On 
the  part  of  the  defendant  It  is  contended 
that  the  employment  of  .the  plalntiR,  un- 
d«-  bis  contract,  bad  ceased,  and  he  had 
been  discharged  before  such  sale  was 
made,  and  it  Is  also'clalmed  by  them  that 
it  was  expressly  understood  and  agreed 
at  the  time  such  sale  was  made  to  Cam- 
eron that  no  commission  on  that  sate 
should  be  paid  to  the  plaintiff  tberesn, 
and  that  he  assented  thereto.  It  is  also 
insisted  by  the  defendant  that  under  his 
contract  of  employment  he  was  not  in  any 
event  entitled  to  receive  commission  on 
that  sole.  It  Is  also  contended  by  the  de- 
fendant that,  if  the  sale  to  Cameron  Is  to 
be  considered  a  sale  under  plaintiff's  con- 
tract, on  which  he  was  entitled  to  com- 
mission, the  whole  matter  was  adjusted 
and  settled  by  the  parties,  and  an  account 
rendered  and  stated  by  the  plaintiff  flxing 
the  amount  dne  him  from  the  defendant, 
and  that  in  such  account  rendered  and 


stated  no  claim  was  made  for  commtsaion 
on  that  sale,  and  that  be  Is  now  estopped 
from  claiming  the  same  by  reason  of  such 
settlement.  The  case  was  tried  by  a  Jnry, 
and  under  the  direction  of  the  court  a  spe- 
cial verdict  was  rendered.  The  following 
is  the  special  verdict  as  rendered  by  the 
Jury :  "  First  question.  Did  plaintiff  enter 
into  defendant's  employ  on  or  about 
March  7, 1888?  Answer  by  consent.  Yes. 
Second  question.  Was  plaintiff  employed 
by  defendant  as  an  auctioneer  solely?  A. 
No.  Third  question.  Was  plaintiff  to  re- 
ceive 10  per  cent.  commlHsion  upon  all  act- 
ual sales  made,  whether  made  by  auction 
or  privately,  under  his  contract  of  em- 
ployment? A.  Yes.  Fourth  question.  It 
you  answer  the  third  interrogatory  in  the 
negative,  state  for  what  kind  of  sales  the 
plaintiff  was  to  receive  commission.    A. 

.    Fifth  question.  If  yon  answer  the 

third  question  in  the  affirmative,  did  the 
plaintiff  settle  with  defendant,  waiving 
his  claim  for  commissions  upon.tbe  sale 
made  to  John  D.Cameron?  A.  No.  Sixth 
question.  Did  plaintlB  and  defendant  have 
a  settlement  and  accounting  between 
themselves,  and.  If  they  did  so,  at  what 
time?  A.  No.  Seventh  question.  If  yon 
answer  the  last  question  in  the  affirma- 
tive, did  such  settlement  become  an  ac- 
count stated, and, if  8o,for  what  amount? 
A.  .  Eighth  question.  If  yon  an- 
swer the  seventh  qneatlon  in  the  afOrma- 
tlve,  did  such  accounting  include  the  claim 
of  plaintiff  to  receive  commissions  on  sale 

to  John  D.  Cameron?    A. .    Ninth 

question.  At  what  time  did  defendant 
agree  to  sell  the  265  lota  to  John  D.  Cam- 
eron? A.  May  5th.  Tenth  question.  Is 
plaintiff  entitled  to  recover  commissions 
on  sale  to  John  D.  Cameron?  A.  Yes. 
Eleventh  question.  If  you  answer  the  last 
question  in  the  negative,  how  much  is 
plaintiff  entitled  to  recover?  A.  Includj 
Ing  interest  and  principal,  #3,073.87.'' 
After  the  receipt  of  the  verdict  a  motion 
was  made  by  the  defendant  to  set  the 
same  aside,  and  for  a  new  trial,  for  rea- 
sons stated,  which  were  the  same  assigned 
tor  error  in  this  court.  The  trial  court 
refused  to'  set  aside  the  verdict,  and  ren- 
dered Judgment  in  favor  of  the  piaintiti 
for  the  amount  found  due  the  plaintlif  by 
the  verdict,  and  the  defendant  appeals  to 
this  court,  and  assigns  as  errors  the  fol- 
lowing, viB. :  "  (1)  That  the  court  erred  in 
its  admission  and  exclusion  of  evidence 
upon  the  trial  of  said  case.  (2)  That  the 
court  erred  in  refusing  to  submit  to  the 
Jury  the  questions  asked  for  and  proposed 
by  the  defendant  upon  the  trial  as  and  tor 
a  special  verdict,  and  in  submitting  to 
the  Jury  the  questions  which  It  did  sftb- 
mit.  (3)  The  court  erred  in  refusing  the 
instructions  asked  for  by  defendant,  and 
giving  the  instructions  which  it  did.  (4) 
The  court  erred  in  entering  Judgment  in 
plaintiff's  favor  on  the  special  verdict  of 
the  Jury.  (5)  Thecourt  erred  In  its  refusal 
to  set  aside  the  special  verdict  of  the  Jury 
and  grant  a  new  trial  of  the  action.  (6) 
The  court  erred  in  not  granting  the  de- 
fendant's motion  tor  a  nonsuit." 

The  counsel  tor  the  appellant  claim  that 
certain  evidence  offered  by  the  defendant 
to  show  that  the  notes  given  by  Cameron, 
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and  Becnred  by  mortgage  opon  tbe  lota 
sold  to  hiiD,  had  not  been  paid,  and  tbat 
be  had  not  paid  the  taxes  on  tlie  property. 
TliiB  waa  excluded  by  the  court  as  Irrele- 
vant and  immarerlal,  and  we  are  at  a  Iobs 
to  understand  how  that  fact  was  ma- 
terial to  the  defense.  It  was  concerning  a 
matter  not  in  any  way  connected  with  the 
plaintiff,  and  in  no  way  tends  to  disprove 
that  the  defendant  was  to  pay  coiomis- 
Hions  on  the  sale  of  its  lots  to  Cameron. 
All  parties  seem  to  have  considered  Cam- 
eron a  responsible  man  at  the  time,  and 
tbe  sale  to  bim  seems  to  bave  been  consid- 
ered by  the  appellant  a  safe  one  for  it,  as 
by  it  he  released  all  claims  to  any  part  of 
tbe  f29,000  dne  or  to  become  due  on  tbe 
Bale  of  the  207  lots  theretofore  sold,  and 
his  notes  and  mortgage  co  secure  the  bal- 
ance due  on  the  263  lots  sold  to  him 
amounted  to  less  than  f  70  per  lot ;  and  It 
Is  fair  to  suppose  tnat  the  officers  of  tbe 
corporation  considered  this  sale  a  good 
and  safe  sale  at  the  time  it  was  made. 
Tbat  it  may  have  afterwards  turned  out 
a  bad  sale,  or  a  sal^  upon  unsafe  security, 
cannot  affect  tbe  plaintiff's  right  to  bis 
commissions,  if  be  was  entitled  tu  them 
under  bis  contract. 

It  is  also  insisted  that  it  was  error  for 
the  court  toexclude  evidence  of  what  took 
place  at  an  alleged  meet(pg'  of  tbe  com- 
pany, after  tbe  plaintiff  bad  been  employed 
and  had  commenced  his  labors,  as  tending 
to  sbow  that  the  company  only  intended 
him  to  sell  at  auction,  and  that  he  was 
subject  to  be  discharged  by  it  at  any  time. 
There  was  no  offer  to  show  that  what 
was  said  or  done  at  such  meeting  was 
ever  in  any  way  communicated  to  tbe 
plaintiff.  Clearly  tbat  evidence  was  In- 
competent to  change  or  modify  the  con- 
tract made  by  the  correspondence  between 
tbe  parties.  After  a  careful  reading  of  the 
whole  evidence,  we  thinic  It  quite  clear 
that  the  officers  of  the  company  knew  of 
the  correspondence  between  Cameron  and 
tbe  plaintiff  as  to  his  employment,  and 
that  they  must  be  held  to  tbe  contract 
made  by  the  correspondence,  when  con- 
strued in  tbe  light  of  all  the  evidence  in 
the  case,  and  that  no  determination  of  the 
corporation  not  communicated  to  the 
plaintiti  could  change  such  contract.  In 
reading  the  record  It  appears  to  me  tbat 
tbe  court  was  rery'liberal  in  allowing  tbe 
defendant  to  introduce  its  testimony,  and 
tbat  it  cannot,  with  any  sbow  of  right, 
claim  that  it  was  injured  by  the  rejection 
of  any  competent  evidence  offered  by  it. 
Tbe  objection  that  the  court  erred  in  re- 
jecting tbe  questions  offered  by  the  defend- 
ant for  a  special  verdict,  and  in  sobmit- 
tlrig  the  questions  which  coustitute  tbe 
special  verdict  In  the  case,  it  seems  to  us, 
is  without  merit.  As  said  above,  the  only 
issues  in  the  case  which  were  litigated 
were:  First,  as  to  what  the  contract  be- 
tween tbe  parties  was,  the  plaintiff  claim- 
ing that  he  was  to  have  commissions  up- 
on all  bona  Ode  sales  made,  whether  made 
at  public  auction  or  private  sale,  and  the 
defendant  claiming  he  was  only  to  have 
commissions  upon  sales  at  auction.  The 
second  and  third  questions  submitted  to 
the  jury  covered  this  issue  fully.  The  sec- 
ond issue  was  upon  tbe  question  of  settle- 


ment between  the  plaintiff  and  the  defend- 
ant for  all  bis  services  on  Its  behalf.  This 
Issue  was  covered  by  questions  5  and  6  of 
tbe  special  verdict.  It  is  possible  tbat, 
under  the  evidence  in  tbe  case,  it  would 
have  been  proper,  U  it  had  been  requested 
by  either  party,  to  have  submitted  the 
question  to  the  jury  whether  the  plaintiff 
had  been  discharged  from  the  service  of  the 
defendant  befoi-e  the  sale  to  Cameron  was 
made,  as  there  was  some  evidence  in  the 
case  tending  to  establish  that  fact;  but 
neither  party  seems  to  have  desired  or  re- 
quested the  submission  of  tbat  question. 
The  defendant  did  not  propound  any  such 
question  in  the  special  verdict  offered  by 
it,  or  any  equivalent  nne,  nor  does  it  ap- 
pear that  it  requested  its  insertion  in  the 
verdict  submitted  by  the  court.  The  tenth 
question  in  the  special  verdict  is  general 
enough  to  cover  that  view  of  tbe  case. 
The  question  is:  "Is  plaintiff  entitled  to 
recover  commissions  on  tbe  «ale  to  John 
I>.  Cameron  ?  "  If  the  employment  of  the 
plaintiff  with  the  defendant  had  ceased  lie- 
fore  that  sale  was  made,  it  would  have 
been  proper  for  the  court  to  instruct  the 
Jury  that  be  was  not  entitled  to  commis- 
sions ou  such  sale.  The  learned  counsel  for 
the  appellant  allege  as  error  that  tbe 
court  refused  to  give  the  Instractions 
asked  by  it.  Tbe  Instructions  asked  were 
a  general  charge  to  the  Jnry  upon  tbe 
whole  case,  as  they  cover  six  and  a  halt 
paves  of  tbe  printed  case.  The  court  de- 
clined to  give  tbe  charge  as  asked  by  tbe 
defendant,  and  tbe  exceptions  are  of  as 
general  a  character  as  the  charge.  We 
think  the  learned  judge  committed  no  er- 
ror in  reusing  this  general  charge.  Tbe 
Jury  were  called  upon  to  answer  specific 
questions;  and  the  court  had  tbe  right,  in  ^ 
bis  discretion,  to  confine  bis  instructions 
to  such  matters  as  were  necessary  to  en- 
able the  jury  to  answer  the  questions  pro- 
pounded to  them  intelligently  and  in  ac- 
cordance with  the  evidence  and  the  law 
applicable  to  each.  This  tbe  learned  judge 
did  in  submlttingtbequestions  t.o  the  jury 
for  their  answers,  gome  exceptions  were 
taken  to  the  instructions  griven  by  the 
court  to  tbe  jury.  In  submitting  the  sec- 
ond and  third  questions  of  the  special  ver- 
dict, which  present  one  of  the  material  is- 
sues, the  learned  judge  instructed  tbe  jury 
as  follows:  "I  will  instruct  you  upon 
these  two  questions  together.  Tbisem- 
Iiloyment  was  made  by  correspondence, 
which  has  been  read  to  you,  and  wblcta 
you  will  be  allowed,  by  consent  of  parties, 
to  take  with  you  to  the  jury-room.  In 
the  letters,  which  make  a  contract  In  writ- 
ing, it  is  provided  tbat  plaintiff  is  to  have 
10  per  cent,  coninilssion  on  all  actual  sales 
made;  but  as  there  are  different  kinds  of 
sales« — sales  by  auction  and  sales  not  by 
auction,  private  sales, — and  as  tbe  written 
contract  does  not  specify  the  kind  of  sales 
for  which  the  10  per  cent,  commission  was 
to  he  paid,  the  court  has  come  to  the  con- 
clusion that  It  is  tbe  province  of  the  Jury 
to  determine  the  meaniug  of  this  contract 
on  this  point  from  all  the  evidence  in  the 
case.  In  coming  to  the  conclusion  in  this 
matter  you  will  take  into  consideration 
the  letters  forming  tbe  written  contract  in 
this  case,  and  you  will  give  to  them,  and 
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to  eacb  aentenee  and  word  therein,  the 
weisht  and  coDBideratlon  which  tbey  de- 
serve. Conuidcr  their  relation  to  each 
other,  and  to  the  Mubject-matter  in  dis- 
pute; the  bnaineea  of  the  plalnttlt;  the  ob- 
ject that  defendant  had  in  emplo.vine  the 
plaintiff;  the  kind  of  property  sold.  You 
will  consider  these  letters  in  connection 
with  all  the  rest  of  the  evidence  in  the 
case, — thet  sitnation,  condition,  and  bnsl- 
ness  of  the  parties,  subject-matter  of  the 
action, — ^In  order  to  determine  the  true 
meaning  of  this  contract,  and  the  real  nn- 
derstandiDK  of  the  parties  when  this  con- 
tract was  made.  Then  you  have  the  right 
to  consider  the  practical  constructions  of 
tbls  contract  by  the  plaintiff  and  de- 
fendant after  the  performance  of  the  con- 
tract was  begun.  Did  the  parties  them- 
selves  construe  this  contract  as  meaning 
auction  sales,  or  did  they  construe  it  as 
meaning  both  auction  sales  and  private 
sales?  Talie  into  consideration  all  that 
the  parties  did  in  reference  to  this  con- 
tract, and  all  thein  acts  which  may  tend 
tO'  throvr  a  light  upon  the  kind  of  sales 
for  which  plaintiff  was  to  receive  icommls- 
sloo.  And  ;ou  must  keep  in  uiind  the 
written  contract  when  you  consider  the 
oral  testimony,  and  must  keep  in  mind 
the  oral  testimony  when  yon  consider  the 
writings.  In  short,  you  must  consider  all 
the  testimony,  all  the  facts,  the  situation 
of  the  parties,  everything  that  there  is  in 
the  case,  in  making  up  your  minds  upon 
this  question ;  and  you  will  fairly  and  dis- 
passionately weigh  all  the  evidence  in  this 
.  case  when  yon  consider  this  question." 
This  instruction.  It  seems  to  us,  was 
sufficiently  favorable  to  the  defendant, 
and  no  exception  was  taken  to  any  of  the 
^  material  parts  of  it.  We  havb  examined 
the  instructions  given  upon  tbe  question 
submitting  the  question  of  settlement  be- 
tween the  parties,  and  And  nothing  preju- 
dicial to  the  defendant.  Tbe  record  dis- 
closes numerous  exceptions  taken  to  de- 
tached parts  and  sentences  of  tbe  Instruc- 
tions, but  on  the  argument  of  the  case  in 
this  court  the  learned  counsel  for  the  ap- 
pellant ha  ve  not  called  the  attention  of 
the  ouurt  to  auy  particular  exceptions 
which  they  deem  well  taken,  and  which, 
they  claim,  were  prejudicial  to  the  rights 
of  the  defendant,  we  think  we  are  au- 
'  thorixed  to  understand,  therefore,  that 
the  defendant  does  not  rely  upon  these  ex- 
ceptions for  a  reversal  of  the  judgment. 
We  have  carefully  read  the  instructions 
given  by  the  learned  trial  Judge  to  the 
jury,  and  think  that  he  submitted  the 
questions  fairly  to  the  Jury,  and  that  the 
defendant  was  not  prejudiced  by  such  in- 
stmetions. 

It  is  urged  by  thd  learned  counsel  for  tbe 
apellant  that  the  court  erred  in  entering 
Judgment  in  favor  of  the  plaintiH  upon  tbe 
special  verdict,  and  in  refusing  to  set  aside 
such  verdict,  and  granting  a  new  trial,  and 
lu  refusing  to  nonsuit  the  plaintiff  on  de- 
fendant's motion.  These  propositions  are 
commented  on  by  the  learned  counsel  for 
appellant  as  substantially  the  same,  and 
they  claim  that  the  court  erred  in  refusing 
them,  because,  upon  the  whole  evidence, 
the  verdict  and  Judgment  are  wholly  un- 
supported by  tbe  evidence. 


After  reading  the  evidence  in  the  record 
carefully  and  at  length,  it  is  evident  that 
there  was  a  decided  conflict  in  the  testi- 
mony, and  it  leaves  tbe  mind  In  consider- 
able doubt  as  to  what  tbe  real  rights  of 
the  parties  to  the  action  are.  Tbe  record 
creates  the  doubts,  not  because  there  id 
not  evidence  enough  in  the  record  to  sus- 
tain tbe  verdict  and  Judgment,  but  l>e- 
canse  tbe  evidence  of  the  d^endant  is  so 
contradictory  to  that  of  the  plaintiff  as 
to  create  doubts  as  to  tbe  truth  of  the 
plalntilf's  testimony.  It  is  cleariy  a  case 
in  which  a  Jury  must  determine  the  rights 
of  the  parties  upon  all  the  evidence,  and 
not  a  case  for  tbe  court  to  Interfere  and 
determine  that  the  testimony  of  the  one 
party  shall  prevail  over  that  of  tbe  other; 
and  as  the  learned  trial  Judge,  who  heard 
all  tbe  evidence  and  saw  moat  of  the  wit- 
nesses who  gave  tbeJiestimony,  refused  to 
set  aside  the  verdict  Ind  grant  a  new  trial, 
this  court  cannot  rightfully  do  so.  Upon 
the  record  in  this  case  it  isqoite  clear  that 
tbe  verdict  of  tbe  Jury,  either  in  favor  of 
tbe  plaintiff  or  in  fa^^or  nt  the  defendant, 
upon  the  real  issues  in  tbe  case,  must  nec- 
essarily be  sustained  by  tbe  court.  Tbe 
Judgment  of  tbe  superior  court  of  Mil- 
waukee Is  affirmed. 


Elliott  t.  J^akx  et  ox.,  (Jinks.  Interre- 

nor.) 

iSttpreme  Court  cf  Iowa.    May  90, 189t.) 

FoRBCLOSCRB  ov  MoRTai.aB — VoTLoa  or  Title — 

UhRBCOBDSD    DCBD  —  CHARACraB   ow   Possss- 
SION. 

An  intervenor  tried  to  prervent  the  fore- 
olosnre  of  a  mortgage,  alleging  that  she  held  a 
prior  anreooided  deed.  It  appeared  that  she  was 
the  mother-in-law  of  the  mortgagor;  that  at  the 
time  she  received  her  deed  from  him  she  was 
living  with  him  and  his  family  on  the  ^premises, 
and  that  they  had  since  continued  to  live  as  one 
family;  that  she  and  Uie  mortmgor  looked  after 
the  bnstneaa  of  the  farm;  and  uutt  each,  at  vari- 
ous times,  sold  the  prodaoe  thereof,  he  acting  as 
her  agent  Held,  that  her  possession -was  not 
sufficient  to  oonsUtnte  notice  of  ozclaslvu  owner- 
ship. 

Appeal  from  district  court,  Allamakee 
county;  L.  O.  Hatch,  Judge. 

Action  In  chancery  to  foreclose  a  mort- 
gage upon  mom  than  1,000  acres  of  land, 
brought  against  the  mortgagors,  Lane 
and  wife.  Nancy  J'.  Jenks  Intervenes, 
claiming  to  bold  the  title  to  tbe  land  un- 
der a  conveyance  to  her  by  tbe  mortga- 
gors, before  the  mortgage  was  executed, 
under  which  she  has  continuously  held 
possession  of  the  land.  Upon  a  trial  on 
the  merits,  the  mortgage  was  foreclosed, 
and  the  petition  of  the  intervenor  was  dis- 
missed, and  she  appeals. 

Stilwell  A  Stewiwt,  for  appellant.  D. 
W.  Reed  and  J.  H.  Trewln,  for  appellee. 

Bbok.C.  J.  1.  No  question  arises  on  this 
appeal  upon  the  decree  of  foreclosure  and 
the  Judgment  against  the  mor^agors. 
Lane  and  wife,  further  than  tbey  would 
be  affected  by  tbe  intervenor's  claim, 
should  it  be  sustained.  The  mortgagors 
do  not  appearand  therefore  the  correct- 
ness of  the  decree  of  foreclosure  and  of  the 
judgment, as  against  them, is  not  brought 
In  question.    The  only  questions  before  ua 
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lor  consideration  relate  to  and  Involve 
the  Intervenor'a  claim  to  a  large  part  of 
the  land,  which  is  pleaded  In  ber  petition. 
It  is  based  upon  these  alleged  facts,  set 
ont  in  the  petition  of  Intervention :  Prior 
to  and  at  the  time  of  the  execution  of  the 
morteage  In  salt  the  Intervenor  alleges 
that  she  was  the  owner  of  all  the  land  in- 
volved In  this  salt,  except  160  acres,  and  in 
possession  thereof,  and  soch  ownership 
and  possession  has  continued  to  the  prec- 
ent  time.  She  allettes  that  she  acquired 
title  by  a  deed  of  conveyance  executed  by 
the  mortgagor  and  wife  in  1878,  which, 
however,  has  never  been  recorded,  bat 
that  her  possession  of  the  land  has  been 
of  sncb  a  character  as  to  Impart  notice  to 
the  world  of  her  title  and  Interest  therein. 
The  plaintiff  maintained  that  the  unre- 
corded deed  onder  which  the  intervenor 
claims  is  shown  by  the  evidence  to  be  a 
forged  Instrument,  and  to  have  been  given 
wltboutconalderatlon,  and  never  delivered 
to  her.  We  waive  the  consideration  of 
these  positions  of  counsel,  as  it  becomes 
nnneceesary,  in  view  of  the  fact  that  we 
reach  the  conclusion  that  the  decree  of  the 
district  court  ought  to  be  affirmed  upon 
other  grounds. 

2.  In  our  opinion,  the  evidence  falls  to 
establish  snch  a  possession  of  the  land  in 
the  Intervenor  as  in  the  law  will  impart 
notice  of  the  title  acquired  by  the  nnr»> 
corded  deed.  The  character  of  the  claim 
of  possession  is  shown  by  the  toUowinir 
facts,  which  we  And  upon  the  evidence 
presented  In  the  abstract :  The  Intervenor 
is  the  mother  of  the  wife  of  Lane,  who  is 
Joined  with  him  as  a  defendant  in  this  ac- 
tion. The  land  was  conveyed  in  1871  to 
Lane  by  the  person  then  holding  the  title 
thereto.  In  1872  the  nnrecorded  deed 
thereto  was  executed  by  Lane  and  wife  to 
the  intervenor,  who  at  the  time  was  liv- 
ing on  the  land,  which  was  used  as  a  farm, 
with  Lane  and  his  family  She  bad  ao 
separate  possession  of  the  hoose,  but  lived 
in  It  as  one  of  the  family,  composed  of 
Lane  and  his  wife  and  family,  and  herself. 
They  all  constltnted  one  family.  It  ap- 
pears that  Lane  gave  attention  to  the 
business  of  the  farm,  and  so  did  the  inter- 
venor, and  she  possibly  more  frequently 
transacted  soch  business  than  Lane,  as 
he  was  often  absent  transacting  business 
elsewhere.  It  Is  claimed,  and  probably 
the  evidence  so  shows,  that  she  managed 
the  business  of  tbefamlly,  and  sold  tbepro- 
duce  and  stock  raised  on  the  farm,  which 
was  sometimes  done  by  Lane  as  her  agent. 
But  it  Is  not  shown  that  she  exercised  the 
ezclnsive  control  of  the  land,  and  that  ber 
possession  was  of  such  a  character  as  to 
be  inconsistent  with  the  ownership  of  the 
land  by  Lane.  He  lived  upon  the  land, 
and  was  the  head  of  the  family,  occupying 
it  as  a  home,  and  exercised  authority  to 
some  extent  over  the  farm  and  the  busi- 
ness of  farming.  His  possession  indicated 
ownership,  for  It  proclaimed  that  be  was 
the  bead  of  the  family,  and  exercised  own- 
ership over  the  land.  The*  possession  of 
the  Intervenor,  as  shown  by  the  evIdeDCs, 
was  manifested  by  ber  connection  with 
tbe  farming  operations  and  business,  and 
was  wholly  consistent  with  tbe  idea  of 
tbe  ownership  of  Lane.  If  tbe  Intervenor 
T^8M.w.nal2— 46 


indeed  owned  the  lands,  sbe  failed  by  her 
conduct  to  proclaim  her  ownership,  and 
neglected  to  fly  tbe  flag  of  her  Independent 
authority,  manifested  by  acts  Indicating 
exclusive  ownership  over  her  dominions. 
She  thus  left  the  world  In  Ignorance  of  her 
claims  of  right  to  the  lands.  The  posses- 
sion of  land  wblch  will  Impart  notice  of 
title  thereto  must  be  adverse,  exclusive, 
open,  unequivocal,  and  notorious,  and 
must  be  inconsistent  with  the  claim  of  any 
other  person.  LIndley  v.  Martlndale,  re 
Iowa,  880, 43  N.  W.  Rep.  288;  Trust  Co.  v. 
King,  68  Iowa,  608,  12  N.  W.  ^.  686; 
Thomas  v.  Kennedy,  24  Iowa,  808;  Towns- 
end  V.  Little,  100  U.  S.  604, 8  Sup.  Ct.  Rep. 
867.  We  roach  the  conclusion  that  the  In- 
tervenor's  possession  was  not  of  tbe  char- 
acter required  by  the  law  to  impart  to 
plaintiff  notice  of  her  claim  of  title,  and 
therefore  plalntlll's  mortgage  is  para- 
mount to  ber  title.  The  decree  of  the  dis- 
trict court  dismissing  the  intervenor's  pe- 
tition, which  Is  alone  appealed  from,  is 
affirmed. 


Statb  v.  RocKwauo 

SaMK  v.  SOI7SBB. 

(Suprame  Court  qf  Iowa.    lf«y  W,  1801.) 
Iaqoo»  NcisAxo— 7sinTs— SoKMomxa  Talks- 


1.  Fsllare  to  comply  with  Code  lows,  |  9(0. 
providing  tlist,  where  tbe  whole  nomoer  of 
jurors  fall  to  attend,  "the  reqaislte  number  of 
person  to  inpply  the  defloiency  shall  be  drawn 
in  the  same  manner  as  provided"  by  law  for 
drawing  the  panel  In  the  mat  loctanoe,  so  that, 
the  panel  beug  farther  reduced  by  ohaUeage,  It 
was  necessary  to  call  talesmen  ftrom  the  tty- 
standars  to  complete  the  Joiy,  Is  not  ground  tor 
reversal]  In  the  abeeooe  of  an  affirmative  showing 
that  defonoant*  were  prejudiced  by  the  metboa 
adopted. 

a.  Code  Iowa,  |  4158,  providing  that  where 
a  pnblio  oftense  is  oommitted  on  the  boundary  of 
two  or  more  oountlea,  or  within  600  yards  there- 
of, the  lurlsdiction  is  in  either  of  tne  oonntiea, 
appUea  to  a  criminal  prosecution  for  keeping  a 
liquor  nulsanoe. 

Appeals  from  district  eonrt,  Jones  coun- 
ty ;  Jamm  D.  OirriN  and  J.  H.  Pbkston, 
Judges. 

The  defendants  were  separately  indicted 
by  the  grand  Jaty  of  Jones  county  for 
keeping  and  maintaining  nafaiancee  by 
the  unlawfnl  sales  tA  Intoxicating  liquors 
In  the  connty  of  Dubuque,  and  within 
600  yards  of  tbe  boundary  Une  between 
Jones  and  Dnbuque  counties.  They  were 
separately  tried  by  Jury,  and  convicted, 
and  they  appeal. 

Fouke  4k  Ityon,  J.  L.  Shema,  and  J. 
W.  Jamison,  for  appellants.  John  ¥. 
Stone,  Atty.  Oen.,  and  F.  O.  BtUaon,  Go. 
Atty.,  for  the  State. 

RoTBBOOK,  J.  1.  These  appeals  Involve 
the  same  questions.  They  were  presented 
to  this  court  upon  the  same  abstract  and 
arguments,  and  they  will  be  determined 
in  one  «>pinion.  Tbe  first  qnestion  pr»' 
sen  ted  by  counsel  for  appellants  is  tnat 
the  court  erred  in  oTerrultng  certain  chal- 
lenges made  to  the  Jury.  It  appears 
from  the  record  that  24  trial  Jurors  were 
regulariy  and  legally  drawn,  and  that 
bnt  19  appeared  in  obedteaee  to  tbs  anm- 
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monB  commanding  them  to  appearand 
■erre  aa  ]uron  at  the  terms  at  which  the 
dtfendanta  were  respectively  required  to 
appear.  This  fact  waa  discovered  early 
in  the  term,  and  at  the  time  these  causes 
were  called  tor  trial.  It  Is  provided  by 
section  282  of  the  Code  that,  where  the 
whole  namber  of  Jarors  tail  to  attend,  or 
becaase  some  are  excused  by  the  court, 
"the  requisite  number  of  persons  to  sup- 
ply the  deficiency  shall  be  drawn  in  the 
same  manner  as  provided"  by  law  for 
drawing  the  panel  in  the  first  instance. 
The  cases  now  under  consideration  were 
called  for  trial  at  the  time  the  Jury  was 
first  called  and  the  deficiency  ascertained. 
The  defendants  challenged  the  panel,  be- 
cause it  was  not  filled  to  the  requisite 
number  in  the  manner  provided  by  the 
statute  above  cited.  The  challenge  was 
overruled.  It  Is  not  claimed  that  this  rul- 
ing was  error.  It  was  in  accord  with  the 
case  of  Buford  v.  McQetchte,  60  Iowa,  298. 
14  N.  W.  Rep.  790.  The  court  proceeded 
to  Impanel  the  Jury,  and  the  number  was 
reduced  by  challenges  tor  other  causes  to 
less  than  twelve.  Thereupon  the  court 
ordered  the  sheriff  to  call  Jurors  from  the 
by-standers.  The  defendants  objected  to 
this,  and  challenged  the  by-standers  or 
talesmen  called  by  the  sheriff.  Each  one 
was  challenged  as  he  was  called,  and  the 
challenges  were  overruled,  and  when  the 
defendants  challenges  were  all  ezbaaated 
the  Jury  consisted  of  nine  of  the  regular 
panel  and  three  of  the  talesmen  called  by 
the  sheriff.  We  have  held  that  section  2S2 
of  the  C!ode  is  directory,  so  far  as  it  in- 
volves the  right  to  challenge  a  Juror  be- 
cause of  the  failure  of  the  court  to  order  a 
second  drawing  of  Jurors.  In  State  v. 
Harris,  64  Iowa,  289,  20  N.  W.  Rep.  439,  it 
is  said:  "No  penally,  however,  is  at- 
tached for  a  failure  to  comply  literally 
with  the  statute,  [section  232  of  the  Code,] 
and  we  think  It  must  be  regarded  as  direc- 
tory, and  that  a  simple  disregard  of  its 
provisions,  where  error  does  not  affirma- 
tively appear,  is  not  sufficient  to  author- 
ise a  reversal  of  the  Judgment.  The 
court  is  and  must  of  necessity  be  Invested 
with  a  Judicial  discretion  In  this  respect, 
to  the  end  that  JUHtice  may  be  obtained, 
and  that  unnecessary  delays  In  the  proceed- 
ings of  courts  may  not  occur. "  See,  also, 
State  V.  Ryan,  70  Iowa,  155,  80  N.  W.  Rep. 
397,  and  State  v.  McCabill,  72  Iowa.  Ill,  80 
N.  W.  Rep.  553,  and  83  N.  W.  Rep.  599.  The 
statute  does  not  provide  that  the  court 
shall  delay  the  trial  of  jury  causes  until  a 
drawing  can  be  made,  and  officers  sent  to 
distant  parts  of  the  country  to  summon 
and  bring  in  additional  jurors ;  and  there  is 
nothing  in  the  record  in  these  cases  show- 
ing that  the  defendants  were  in  any  man- 
ner prejudiced  by  the  method  adopted  by 
the  court  to  secure  a  Jury  fur  the  trial  ot 
the  causes. 

2.  The  court  instructed  the  Jury  that  it 
the  defendants  maintained  buildings  In 
which  intoxicating  liquors  were  kept  tor 
Ha4e  contrary  to  law,  and  that  such  build- 
ings were  situated  within  500  yards  of  the 
line  of  Jones  county,  they  were  guilty  of 
the  crime  chari^ed  in  the  indictments.  It  is 
provided  by  statute  that  when  a  public 
offense  is  committed  on  the  boundary  ot 


two  or  more  counties,  or  within  600  yards 
thereof,  the  Jurisdiction  Is  in  dtber  ot  the 
counties.  Code,  S  41S9.  It  is  contended 
that  this  provision  ot  the  law  has  no  ap- 
plication to  a  criminaj  prosecution  tor 
keeping  a  liquor  nuisance.  The  urgament 
ot  counsel  appears  to  be  grounded  upon 
certain  provisions  ot  the  statute  antbor- 
iidng  actions  enjoining  the  keeping  of  nui- 
sances of  this  character.  We  do  not  think 
there  is  any  ground  tor  holding  that  these 
statutes  in  any  manner  limit  the  general 
statute  above  cited.  It  applies  to  all 
"public  offenses,"  and  the  keeping  of  a 
saloon' nuisance  is  a  public  offense,  and 
punished  the  same  aa  any  other  pnblic 
nuisance.  We  discover  no  reason  for  re- 
versing the  Judgments  of  the  district 
court,  and  they  are  affirmed. 


State  ▼.  Jbromb. 

(Suipreme  Court  qf  Iowa.    Uay  18,  1881.) 

AaBAjjvt  WITH  Ihtsnt  to  Kaj»— BurgiuiawoT  ass 

AnmsBiaiuTT  or  EviDBiica— Instbvotions. 

1.  In  a  trial  for  aasault  witb  intent  to  npe, 
it  appeared  tbat  defendant,  while  parttally  u- 
tozioaied,  took  a  child  four  years  old  fram  her 
home,  and  kept  her  for  six  hocin;  that  she  was 
seen  in  his  company  with  her  underclothing  down, 
which  he  pinnea  up;  that  on  his  taking  her  home 
she  specined  in  his  presence,  in  the  plainest  lan- 
guage, that  he  had  attemped  to  have  carnal  knowl- 
edge of  her ;  and  that  her  person  Indicated  the  abuse 
■he  had  received.  Held  safficient  to  warrant  a 
oonrictlon. 

2.  A  charge  that  the  Jut;  must  find  that  the 
defendant  committed  the  assault  with  Intent  to 
have  sexual  Intercourse  suffloieutly  Implied  that 
they  must  find  that  he  intended  to  use  whatever 
force  was  necessary  to  acoompliah  the  deed. 

8.  In  charging  as  to  the  two  counts  of  an  in- 
dictment, viz.,  assault  witii  intent  to  oommit 
rape  and  common  asaaolt,  the  court  rightly  di- 
rected the  jury  to  consider  the  higher  ofleaaeilrst 

4.  In  such  prosecution  the  court's  failure  to  de- 
fine assault  ana  batteiy,  when  not  so  requested  by 
defendant,  cannot  be  objected  to  on  appeal. 

5.  The  statements  of  prosecutrix,  a  child  four 
years  old,  made  In  defendant's  presence,  inune- 
diately  after  the  crime,  whioh  directed  aitentian 
to  evidences  thereof  upon  her  body,  are  compe- 
tent. 

Appeal  from  district  court,  Polk  coun- 
ty; M.  KAViiNAUOH,  Judge. 

Defendant  was  Indicted  and  convicted 
of  an  assault  with  intent  to  commit  rape 
upon  a  female  child  under  the  age  of  13 
years.  He  now  appeals  to  this  court. 
■  E.  S.  Evens,  for  appellant.  JohD  I'. 
Stone,  Atty.  Gen.,  and  T.  A.  Cbesbtre,  for 
the  State. 

Beck,  C.J.  1.  Counsel  tor  the  defendant 
insists  tbat  the  verdict  is  wanting  in  sup- 
port of  the  evidence.  We  think  otherwise. 
The  defendant  was  a  stranger  to  the 
mother  and  grandparents  having  the  care 
of  the  child  upon  whom  the  outrage  was 
committed,  and  at  the  time  waa  intoxi- 
cated, though  not  to  such  an  extent  as  to 
be  deprived  of  reason.  Without  the  knowl- 
edge of  those  having  charge  of  her,  he  took 
the  child,  w^  was  four  years  of  age, 
away  from  the  house,  and  kept  lier  about 
six  hours,  taking  her  to  different  parts  of 
the  city,  and  to  some  out  of  the  way 
places.  Before  he  returned,  the  child  was 
seen  in  bis  company,  her  face  and  clothing 
very  dirty  and  her  underclothing  down, 


Digitized  by^OOQlC 


Iowa.) 


FARWELL  V.  TIFFANY. 


723 


which  he  pinned  up.  He  procured  some 
oue  to  wash  her  face,  and  alter  wards  took 
the  child  to  her  home.  She  complained  in 
bis  preaence  of  the  abuse  she  had  endured 
from  him,  and  specified  in  .the  plainest 
laiisraage  that  be  had  assaulted  her  in  an 
attempt  to  have  carnal  knowledge  of  her. 
He  declared  that  the  child's  statements 
were  Incorrect.  Her  underclothing  and 
person  indicated  the  abuse  she  bad  re- 
ceived from  him.  We  think  the  evidence 
sufficiently  supports  the  verdict.  The 
punishment,  10  years  in  the  penitentiary, 
is  severe,  but  merited.  We  think  men  who 
are  capable  of  committing  such  detestable 
crimes  ought  to  be  taught  to  fear  the  pun- 
ishment tbelaw  provides  for  such oftenses. 
The  protection  of  children  and  the  good 
i.>t  the  state  demand  they  be  kept  separate 
from  the  mass  of  the  people. 

a.  The  court  gave  this  instruction  to 
the  lory:  "The  law  provides  that  If  any 
one  carnally  know  and  abuse  any  female 
child  under  the  age  of  thirteen  years  he  Is 
guilty  of  rape,  and  shall  be  punished." 
"It  further  provides  that,  if  any  person 
assault  a  female  with  intent  to  commit 
rape,  he  shall  be  punished. "  "The  defend, 
ant,  as  you  have  seen,  is  charged  with  as- 
sault with  intent  to  commit  rape. "  An 
assault  is  an  unlawful  attempt  to  commit 
violence  upon  the  person  of  another,  with 
the  present  ability  to  do  so.  "If  It  has 
been  proven  beyond  a  reasonable  doubt 
that  the  defendant,  within  three  years 
next  preceding  the  27th  day  of  May,  1890. 
in  Polk  county,  Iowa,  did  make  an  as- 
sault upon  one  Myrtle  Day,  with  intent 
to  have  sexual  intercourse  with  the  said 
Myrtle  Day, and  that  the  said  Myrtle  Day 
was  under  thirteen  yecu-s  of  age,  you  will 
find  the  defendant  guilty ;  if  you  fail  to  so 
find,  yon  will  find  the  defendant  not  guilty 
of  assault  with  intent  to  commit  rape." 
Counsel  objects  to  this  instruction,  upon 
the  ground  that  the  rape  Is  not  defined  In 
Code,  §  3*»73,  under  which  the  indictment  is 
found.  In  the  language  of  the  instruction. 
This  statemeut  does  not  attempt  to  define 
"rape,"  but  to  present  the  law  which  pro- 
vides punishment  for  an  assault  with  an 
intent  to  commit  rape.  Code,  §  3861,  pro- 
vides that  "  if  any  one  carnally  know  and 
abuse  any  female  child  under  the  age  of 
thirteen  years  he  shall  be  punished  by  im- 

J>ri8onment  in  the  penitentiary  lor  life,  or 
or  any  term  of  years. "  The  offense  here 
contemplated  la  rape.  Code,  §  8873,  pro- 
vides punishment  for  an  assault  with  in- 
tent to  commit  rape.  The  two  statutes, 
considered  together,  define  the  crime  and 
prescribe  the  punishment  for  it. 

3.  Counsel  maintain  that  the  instruction 
is  faulty  because  it  does  not  contain  the 
thought  that  the  jury  should  find  that  the 
defendant  "Intended to  usewhatever  force 
was  necessary  to  accomplish  the  deed." 
The  objection  is  extremely  fine,  but  is 
completely  answered  by  the  consideration 
that  the  instruction,  in  charging  the  Jury 
that  they,  must  find  that  the  defendant 
did  make  the  assault  with  Intent  to  have 
sexual  Intercourse  In  order  to  warrant 
conviction,  did  charge,  In  effect,  that  tney 
must  find  deteudsnt  Intended  to  use  the 
force  necessary  to  enable  bim  to  commit 
the  crime;  for  II   one  intends  to  do  an 


act  (commit  rape)  he  surely  intends  to  use 
the  force  required  to  enable  him  to  do  the 
act.  Therefore  an  allegation  of  an  intent 
tu  commit  a  rape  Is  an  allegation  of  a  pur- 
pose to  use  the  force  necessary  to  do  the 
act  which  constitutes  the  rape. 

4.  The  court  directed  the  Jury  that  they 
should  disregard  all  statements  of  the 
child  given  in  evidence,  except  those  which 
were  made  in  the  presence  and  hearing  of 
defendant.  Counsel  think  the  Instruction 
errs  in  not  directing  the  Jury  that  the 
statements.  In  order  to  be  considered, 
should  have  been  made  in  the  bearing  of 
defendant.  In  our  opinion,  the  instruction 
so  directs  in  plain  language.  The  point 
demands  no  further  attention. 

5.  The  court  directed  the  Jury  in  this 
language:  "If  you  should  tlnd  the  defend- 
ant not  gruilty  of  an  assault  with  an  in- 
tent to  commit  rape,  you  will  then  pro- 
ceed to  determine  whether  he  is  proven, 
gulity  of  common  assault. "  It  is  Insisted 
that  the  court  erred  in  requiring  the  Jury 
to  first  determine  whether  the  higher 
offense  had  been  committed  before  consid- 
ering tbelo  wer  oBense.  The  court  rightly 
directed  the  consideration  of  the  higher 
offense  first,  for.  If  found,  it  includes  the 
lower,  and  no  Inquiry  aa  to  it  need,  in 
that  case,  be  made. 

6.  Counsel  for  the  defendant  complain 
that  the  court  failed  to  instruct  the  Jury 
that  the  offense  of  assault  was  Included  in 
the  assault  to  commit  rape,  and  to  give 
proper  luBtmctions  on  the  rule  of  reason- 
able doubt.  The  facts  do  not  support 
these  objections.  Sufficient  Instructions 
upon  these  points  were  given. 

7.  It  is  Complained  that  the  court  failed 
to  define  the  offense  of  assault  and  bat- 
tery. We  discover  no  prejudice  which  de- 
fendant could  hav»BU8talDed  by  the  omis- 
sion of  such  Instruction ;  and,  aa  he  failed 
to  ask  for  such  Instruction,  be  cannot 
now  complain  of  tbe  failure  to  give  it. 

8.  Counsel  think  that  the  complaint 
made  by  the  child  as  to  delendant's  treat- 
ment and  abuse  of  her,  in  his  presence,  aft- 
er he  brought  her  back  to  her  home,  ought 
not  to  have  been  admitted  In  evidence. 
Bureiy  the  statcfments  of  the  little  child, 
voluntarily  made  in  the  presence  of  de- 
fendant, plainly  disclosing  his  criminal 
acts,  were  competent,  for  the  reason,  if  for 
no  other,  that  they  directed  attention  to 
tJie  condition  of  her  body,  which  tended 
to  show  the  commission  of  the  crime. 

9.  Certain  rulings  upon  the  admissions 
of  evidence,  and  conversations  and  re- 
marks of  the  judge  trying  the  case,  are 
made  the  grounds  for  complaint.  The 
rulings  were  correct,  and  we  see  neither 
error  nor  prejudice  to  defendant  in  what 
was  said  by  the  court.  In  our  opinion, 
the  Judgment  of  the  district  court  ought 
to  be  affirmed. 


F1.BWELL  et  &1.  V.  Tiffany  et  al.,  (J.  A. 
BoYEB,  Intervenor.) 

(Supreme  Court  of  Iowa.    May  M,  1891.) 

GARNISHMeiTT— DI8CBA.ROB  or  ATTAOBKBirr— TncB 

roR  Appbal. 
A  Judgment  in  garnishment  proceedings 
estabUahlng  the  claims  of  gamlsiiee  and  inter- 
venor to  the  property  in  gandshee't'  bands  as 
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•nliut  plaintUC,  la  a  diaohargeof  an  attachment, 
within  Code  Iowa,  {  8019,  providing  that,  "when 
an  attachment  has  been  olsoharged,  ii  the  plain- 
tiff then  anaoanced  his  purpose  to  appeal  from 
sach  order  of  dischaise,  ne  shall  have  two  days 
In  which  to  perfect  his  appeal, "  eto. 

Appeal  from  district  coort,  Harding 
coanty;  S.  M.  Wbavbb,  Judge. 

Action,  aided  by  attacbment,  against 
TlSaiiy  Bros.  The  aUtenn'  Bank,  being 
gamlHlied,  answered  tbut  It  beld  proper- 
ty of  defendants  under  a  bill  of  sale  to  sfr' 
cure  a  debt  doe  to  tbe  bank  from  defend- 
ants.  Issue  was  Joined  upon  the  answer, 
and  J.  A.  Boyer  Intervened,  claiming  tliat 
tbe  bill  of  sale  also  secured  a  debt  due 
to  him  from  defendants.  August  27,  1889, 
judgment  was  entered  in  favor  of  plaln- 
tllTs  against  Tiffany  Bros.,  and  on  Oc- 
tober 28, 1889,  judgment  was  entered  es- 
tablishing tbe  claim  of  garnishee,  and  in 
favor  of  intervenor,  for  tbe  balance  in 
the  bands  of  the  bank,  after  satisfying  its 
claim  to  the  extent  of  his  claim.  To  these 
last-named  jndgments  plaintiffs  duly  ex- 
cepted, and  appealed  therefrom  on  Febru- 
ary e,  1890. 

C.  E.  Albrook,  for  appellants.  Oeorgn  F. 
Baker,  for  garnishee.  Bnrtord  A  SaeUing, 
for  intervenor. 

OivBN,  J.  1.  Appellees  more  to  dismiss 
this  appeal  because  not  taken  within  the 
time  fixed  by  law.  Section  8019  of  tbe 
Code  provides :  "  When  an  attacbment  has 
been  discharged,  if  the  plaintlfl  then  an- 
nounced his  purpose  to  appeal  from  sneh 
order  of  discharge,  he  shall  have  two  days 
in  which  to  iMrfeet  bis  appeal,  and  daring 
that  time  such  discharge  shall  not  operate 
a  return  of  the  property,  nor  divest  any 
lien.  It  KucU  appeal  be  so  perfected  at  the 
end  thereof."  The  contentiontis  whether 
this  section  applies  to  this  case.  The  at- 
tachment was  by  garnishment  under  sat>- 
dl  vision  4,  S  2967,  Code.  It  was  as  effect- 
ual an  attachment  of  tbe  property  In  the 
hands  of  the  garnishee  as  if  It  bad  been 
levied  upon  and  taken  into  posseesioD. 
Tbe  garnishee  was  bound  to  hold  it  until 
"dealt  with  according  to  law."  Code, 
S  2975.  The  answer  of  the  garnishee 
showed  property  in  Its  hands  which  It 
claimed  ander  a  bill  of  sale  as  security. 
Issues  were  joined  on  this  answer  by  both 
appellant  and  Intervenor.  The  conten- 
tion was  as  to  the  validity  and  supe- 
riority of  the  bill  of  sale  over  tbe  attach- 
ment. The  finding  was  in  favor  of  tbe 
bill  of  sale  and  a  Judgment  entered,  wblch 
is  in  effect  an  order  discharging  tbe  at- 
tacbment as  to  that  property.  The  ob- 
ject of  section  8019  is  obvions.  Without 
It,  a  discharge  of  the  attachment  would 
at  once  release  the  property,  and  in  most 
cases  defeat  the  purpose  of  an  appeal; 
with  it,  by  appealing  wlthhi  the  time  fixed 
the  property  Is  held  to  abide  the  final  re- 
suit.  Tbe  reasons  for  the  rule  exl«it  with 
equal  force  in  a  case  of  attachment  by 
gamisbraent  as  in  a  case  of  direct  levy. 
Ryan  v.  Ueenan,  76  Iowa,  690,  41  N.  W. 
Kep.  867.  By  tbe  garnishment  this  prop- 
erty was  required  to  be  held  subject  to  tbe 
attacbment,  and  by  tbe  Judgment  the  at- 
tachment was  discharged  as  to  it,  and  the 
property  released,  unless  the  attachment 


was  preserved  by  an  appeal.  The  Judg- 
ment or  order  appealed  from  is  that  dis- 
charging tbe  attachment  as  to  the  prop- 
erty in  the  bands  of  the  garnishee.  The 
attachment  coald  only  be  preserved  from 
that  order,  and  tbe  order  reviewed,  by  an 
appeal  taken  nnder  section  9019.  An  ap- 
peal taken  later  would  not  revive  tbe  at- 
tachment. Harger  v.  Spatford,  44  Iowa, 
869.  We  tbtnk  the  motion  must  be  sus- 
tained, and  the  appeal  dismissed. 


CAEALilN  V.  CAHALAM. 

(iSuftrems  Cawrt  of  Iowa.    Kay  14, 18B1.) 

WrrNBsa— TsAiiSAcnoHS  with  Dbobdxnt — Habx- 
LBS8  Bbbok  —  RienonoH  or  Btiobros  —  Kbw 

TBIAIt— DEUeiHOB. 

1.  Where  in  an  aotlon  defendant  aeta  np  a 
note  as  a  counter-claim,  and  alleges  that  it  was 
given  by  plaintiff,  Ida  brother,  in  pnraiuace  of 
an  agreement  to  pay  defendant  for  hia  interest  in 
land  of  their  father's  estate,  which  was  first  con- 
veyed by  all  the  heirs  to  their  mother,  and  Uien 
by  her  to  plaintitT,  defendant's  testimony  to  an 
agreement  had  with  his  mother,  since  deceased, 
by  vlrtae  of  which  he  rellnqnlMied  i^  Interest, 
to  the  effect  that  pltdntiff  and  another  brother 
shoald  have  the  real  estate,  that  defendant 
should  qnitolaim  his  interest  to  her,  and  that  he 
should  receive  what  was  rlritt  In  the  end,  is  not 
Incompetent,  under  Code  Iowa,  |  S689,  provid- 
ing that  "no  party  to  any  action  •  •  •^  ahall 
he  examined  as  a  witness  in  rcnard  to  any  per- 
sonal transaction  or  communication  between  such 
witness  and  a  person  at  the  commencement  of 
such  examination,  deceased,  •  •  •  against  the 
*  *  *  heiratlaw,  next  of  kin,  assignee,  *  •  • 
or  survivor  of  such  person, "  as  defendant  seeks 
to  hold  plaintiff  not  as  heir  at  law,  etc,  but  on 
a  note  given  in  f nlflllment  of  an  agreement  be- 
tween defendant  and  plaintUt. 

9.  The  sustaining  of  an  objection  to  a  ques- 
tion asked  plaintiff's  witness,  the  administrator 
of  their  father's  estate,  as  to  wliether,  on  tlie 
settlement  of  tbe  estate  and  distrlbntioo  of  the 
property,  there  was  anything  to  be  paid  defend- 
ant by  piaintift,  if  error,  was  without  prejudice 
where  he  was  afterwards  examined  at  length  in 
regard  to  the  settlement  and  tbe  agreemants  of 
the  parties  in  interest 

8.  Plaintiff  claimed  that  the  note  and  a  mort- 
gage were  without  consideration,  and  given  for 
ue  purpose  of  ooverlng  up  his  property:  and  on 
a  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  he  showed  by  affldavita  that 
for  five  years  he  had  lived  in  an  adjoining  atats: 
that  before  the  trial  he  paid  four  visits  to  the 
townsUp  where  the  ixansactlons  in  oontroversv 
ooourred,  and  made  "diligent  inoulry"  In  regard 
to  evidence  which  he  would  need,  and  "naed  tiU 
best  endeavors  by  himself  and  his  friends  to  as- 
certain the  evidence  proper  in  the  case;"  that  he 
failed  to  discover  any  of  the  evidence  set  out  in 
the  application  for  a  new  trial;  that  after  the 
toial  he  learned  that  certain  pereons  had  heard 
defendant  say  that  the  note  and  mortgage  were 
given  solely  to  cover  np  plaintiff's  property;  that 
before  tlie  trial  he  "was  unable  to  learn  of  and 
did  not  know  anything  abaQt"  the  witnesses 
named  or  the  evidence  they  would  give.  Held, 
that  there  was  not  such  a  showing  of  diligence 
as  would  authorize  an  interference  with  the  rul- 
ing of  the  trial  court  refusing  a  new  trial. 

Appeal  from  district  court,  Fayette 
county;  L.  O.  Hatch,  Jndge. 

Action  to  recover  an  amount  alleged  to 
be  due  on  two  promissory  notes.  The 
defendant  pleaded  a  coonter-clalm.  A 
jury  was  waived.  There  was  a  trial  by 
the  court,  and  a  Judgment  In  favor  of 
plaintiff  for  $46.44  and  costs  of  commencing 
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Bult,  and  in  favor  of  defendant  for  tbe  re- 
^  malnder  of  the  costs.    Plaintiff  appeals. 
D.   W.  Clementa,  for   appellant.     Afo/B- 
woHb  &  Eobsoa,  tor  appellee. 

BoBiNSON,  J.  Tbo  notes  npon  which  the 
action  of  plalntilT  Is  founded  are  for  the 
sum  of  fSOO  each,  dated  January  29, 1883, 
made  by  defendant,  and  payable  to  plain- 
tiff one  year  after  date.  The  amount  al- 
leged  to  be  due  thereon  is  tbe  sum  of  fl,- 
020.20.  There  is  no  controversy  in  rexard 
to  tbem.  Tbe  counter-claim  of  defendant 
is  founded  npon  a  promissory  note  made 
by  plaintiff  to  defendant  for  the  sum  of 
960U,  dated  September  2, 1882,  and  payable 
three  years  after  date.  Tbe  plaintifl  ad- 
mits the  maliinisof  the  note,  but  alleiees 
that  tbe  total  consideration  therefor  did 
not  exceed  the  sum  of  $50 ;  that  at  the 
time  it  was  given  plaintiff  was  engaged 
in  tbe  business  of  selling  intoxicating 
liquors  in  Fayette  county,  in  violation  of 
la  w :  that  the  note  and  a  mortgage  which 
purported  to  secure  tbe  note  were  given 
to  defendant  for  tbe  purpose  of  uding 
plaintiff  to  carry  on  said  business  in  dis- 
couraging, retarding,  and  preventing  suits 
and  prosecutions  ou  account  of  the  illegal 
nature  of  the  business.  Defendant  denies 
these  claims  of  plaintiff,  and  contends  that 
tbe  note  was  given  by  plalntiQ  in  pursu- 
ance of  au  agreement  to  pay  defendant  for 
a  certain  interest  in  bis  father's  estate, 
which  he  had  relinquished.  The  court 
found  in  favor  of  defendant  for  the  full 
amount  of  bis  note  against  plaintiff. 

1.  Tbe  parties  to  this  action  are  brothers. 
It  appears  tbat  their  father  died  intes- 
tate about  the  year  1875,  leaving  debts  to 
a  considerable  amouat,  and  property 
which  included  280  acres  of  land  and  some 
personal  property.  His  wife  and  eight 
children  survived  him.  Soon  after  the 
father  died  the  widow  and  heirs  agreed 
that  plaintiff  should  have  120  acres  of  the 
land  and  tbe  larger  part  of  the  personal 
property,  and  tbat  he  should  pay  oue-half 
of  tbe  incumbrances  on  the  land  and  the 
unsecured  debts  against  the  estate;  tbat 
another  brother  should  have  an  equal 
amount  of  real  property.  The  heirs  con- 
veyed their  Interest  in  the  land  to  tbelr 
mother,  and  she  conveyed  to  plaintiff  120 
acres  of  the  land,  and  to  the  other  son 
who  was  to  receive  It  an  equal  amount. 
AlthoDgb  there  Is  some  confusion  in  the 
evidence,  we  tblnk  the  facts  stated  have 
been  fairly  established.  Defendant  claims 
that  he  Joined  in  the  conveyance  of  the 
land  to  his  mother  only  on  condition  that 
plaintiff  should  pay  him  the  value  of  his 
Interest  in  the  estate,  and  that  the  note 
set  out  in  his  answer  was  given  in  pay- 
ment of  that  Interest.  That  claim  is  de- 
nied by  plaintiff,  who  contends  that  he 
was  not  required  to  pay  defendant  any- 
thing for  his  interest  In  the  estate ;  that 
the  Interest  was  of  no  value;  and  tbat 
tbe  note  in  controversy  was  not  given  for 
it.  Defendant  was  permitted,  against  the 
objections  of  plaintiff,  to  testify  to  an 
agreement  had  between  himself  and  bis 
mother,  who  was  dead  at  the  time  the 
testimony  was  given,  by  virtue  of  which 
be  claims  he  relinqulsbed  his  interest  In  his 
father's estrte.    Tbesnbstance  of  tbetestl- 


mony  so  given  Is  tbat  plaintiff  and  an- 
other bruther  named  should  have  tbe  real 
estate  left  by  the  father,  excepting  a  por- 
tion to  be  reserved  as  a  homestead  for  tbe 
mother;  that  defendant  should  quitclaim 
his  interest  to  her;  and  that  be  should  re- 
ceive what  was  right  in  tbe  end.  Tbe 
ground  of  objection  to  this  testimony  was 
tbat  it  was  Incompetent,  under  section 
8639  of  the  Code.  Tbat  provides  tbat  "no 
party  to  any  action  or  proceeding  •  •  • 
shall  be  examined  as  a  witness  in  regard 
to  any  personal  transaction  or  com- 
munication between  such  witness  and  a 
person  at  the  commencement  of  such 
examination,  deceased,  *  •  •  against 
tbe  •  *  *  heir  at  law,  next  of  kin,  as- 
signee, •  •  •  or  survivor  of  such  pei-- 
son. "  Defendant  does  not  seek  to  hold 
plaintiff  as  heir  at  law,  next  uf  kin.  as- 
signee, or  survivor  of  his  mother,  but  on 
a  note  whicb  was  given,  as  defendant  al- 
leges, not  by  virtue  of  the  agreement  be- 
tween himself  and  his  mother,  but  in  fulfill- 
ment of  one  made  between  himself  and 
plaintiff.  It  Is  true,  the  obligation  of  the 
latter  to  compensate  defendant  for  bis  in- 
terest in  the  estate  was  coroplieted  by  the 
conveyance  made  to  him  by  his  mother,  but 
tbatobllgation  was  founded  upon  blsown 
agreement  to  carry  into  effect  the  settle- 
ment of  tbe  estate  made  by  the  widow  and 
heirs.  Tbe  prohibition  of  the  section  speci- 
fied does  not,  therefore,  apply. 

2.  P.  H.  Cahalan  was  administrator  of 
the  estate  of  the  father.  He  was  produced 
as  a  witness  for  plaintiff,  and  was  asked 
the  following  question:  "State  whether 
at  the  settlement  of  tbe  estate  and  distri- 
bution of  tbe  property  there  was  anything 
to  be  paid  to  plaintiB  by  defendant."  It 
was  objected  to  as  incompetent, .  irrele- 
vant, immaterial,  and  as  asking  for  acon- 
ciusion,  and  the  objection  was  sustained, 
or  tbat  ruling  appellant  complains. 
What  fact  the  question  was  designed  to 
disclose  does  not  appear;  but  if  there  was 
error  in  the  ruling  it  was  without  preju- 
dice, for  the  reason  that  the  witness  was 
afterwards  examined  at  length  in  regard 
to  tbe  settlement  of  the  estate  and  the 
agreements  of  the  parties  In  Interest  by 
which  It  was  accomplished. 

3.  Appellant  complains  of  tbe  refusal  of 
the  district  court  to  grant  him  a  new  trial 
on  the  ground  of  newly-dlHcovered  evi- 
dence. Affidavits  filed  in  support  of  that 
ground  of  the  motion  for  a  new  trial 
show  the  following  facts:  Plaintiff  has 
resided  in  Dakota  for  nearly  five  years. 
He  made  four  visits  to  Fayette  county 
and  to  the  township  of  tbat  county  In 
which  the  transactions  in  controversy  oc- 
curred, before  the  trial  in  the  district 
court,  and  made  inquiry  in  regard  to  evi- 
dence which  he  would  need  in  the  case. 
He  failed  to  discover  any  of  the  evidence 
set  out  in  the  application  for  a  new  trial. 
After  the  conclusion  of  the  trial  be  ascer- 
tained that  Edward  and  William  Lovell 
and  Matthew  Powers  bad  heard  defend- 
ant say  in  substance  and  effect  that  the 
note  in  controversy  and  the  mortgage 
given  to  secure  it  were  given  solely  to 
cover  up  tbe  property  of  plaintiff  to  the 
end  that  he  could  carry  on  the  business  of 
keeping  a  saloon    in  violation  of    law. 
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AffidarltB  ot  Edward  Lovell  and  Powers, 
corruboratins  ttae  claim  of  plaintiff  as  to 
the  statements  made  to  them, are  attached 
to  the  motion  for  a  new  trial.  It  may  be 
conceded  that  the  newly-discovered  evl- 
denceof  the  persons  named  is  material  and 
not  cumnlatlve;  that  plaintiff  belleveB  It 
to  be  true ;  and  that  the  two  persons  last 
named  at  least  would  give  it  on  another 
trial :  but  we  are  ot  the  opinion  that  due 
diligence  to  obtain  it  is  not  shown.  It  is 
true  that  plaintiff  claims  he  did  not  know 
what  ttae  testimony  of  defendant  in  regard 
to  the  consideration  of  the  note  In  contro- 
versy would  be  until  it  was  given  on  the 
trial.  Also  that  he  made  "diligent  in- 
qnlry  "  in  the  county  and  township  where 
tiie  note  was  given,  and  where  defendant 
resided,  and  "  used  his  best  endeavon  by 
himself  and  his  friends  to  ascertain  the 
evidence  proper  In  the  case, "  and  "  was 
unable  to  learn  of  and  did  not  know  any- 
thing about"  the  witnesses  named  or  the 
evidence  they  would  give.  Thestatements 
In  regard  to  diligence  are  in  the  nature  of 
conclusions,  and  do  not  recite  tacts  from 
which  a  court  may  determine  whether  or 
not  dae  diligence  was  used.  Theaffldavlts 
of  Powers  and  Edward  Lovell  show  that 
they  reside  In  Cl'ermont  township,  where 
defendant  resides,  and  that  they  have 
known  him  20  years.  Appellant  does  not 
claim  to  have  spoken  with  them  in  regard 
to  their  knowledge  before  the  trial,  and 
no  reason  is  given  for  his  failure  to  do  so. 
He  does  not  show  with  whom  be  talked, 
nor  what  he  did  in  his  efforts  to  prepare 
tor  trial.  He  knew  that  the  consideration 
of  the  note  in  controversy  was  a  material 
issue,  and  that  he  should  be  prepared  to 
establish  his  theory  in  regard  to  it.  If  he 
was  surprised  by  the  testimony  for  defend- 
ant be  bad  the  right  to  applyfor  a  contin. 
uance.  The  showing  ot  diligence  as  to  the 
other  witnesses  named  in  the  application 
for  a  new  trial  Is  not  so  strong  as  that 
we  have  considered.  We  conclude  that 
the  showing  is  not  sufficient  to  authorize 
us  to  interfere  with  the  ruling  ot  the  dis- 
trict court.  Its  Judgment  la  therefore 
affirmed. 


MoBES  et  al.  v.  Beebk  et  at. 

(Su/preme  Court  of  Iowa.    Hay  14,  1891.) 

Fbaudulent  Ookvbtahois  —  Byidkscb — Arrrox- 
■n-n. 

1.  FKther  and  Mn  testified  that  a  conveyance 
of  bis  farm  by  the  former  to  the  latter  was  made 
pursoant  to  an  agreement  between  them,  many 
years  before,  that.  If  the  son  should  remain  at 
home  and  work  for  the  father,  he  should  have  the 
farm.  The  father  remained  the  head  of  the  fam- 
ily, and  managed  the  farm,  and  received  the 
proceeds  thereof.  In  a  suit  for  divorce  by  the 
son's  wife,  both  father  and  son  mtule  afflaavit 
that  the  son  had  no  property.  Held,  that  the 
conveyance  to  the  son  was  fisiidulent  as  to  a  cred- 
itor of  the  father  whose  debt  was  contracted  be- 
fore the  conveyance  was  made. 

3.  Theaffldavlts  in  the  divorce  suit,  being  ad- 
missible as  declarations,  are  suiScIently  ideotifled 
where  it  appears  that  the  names  of  the  afBants  are 
the  same  as  those  of  the  father  and  son,  and  no 
attempt  la  made  to  dispute  their  Identity. 

Appeal  from  district  court,  Bremer  coun- 
ty; G.  W.  RuDDicK,  Judge. 

Action  in  chancery  by  a  creditor's  bill 
to  subject  certain  lands,  alleged  to  have 


been  fraudulently  conveyed  by  defendant 
David  Beebe  to  his  son  and  co-defendant, 
Benjamin  Beebe,  to  a  Judgment  against 
David  Beebe.  There  was  a  decjee  grunt- 
ing the  relief  prayed  for  by  plaintiffs.  De- 
fendants api>eal. 

E.  L.  SaiaUej,  for  appellants.    Qibson 
<ft  Dawson,  for  appellees. 

Beck,  C.  J.  1.  In  1888  David  Beebe  con- 
veyed to  his  son  and  co-detendant.  Ben- 
jamin, the  landx  Involved  in  this  salt. 
Plaintiff  recovered  a  Judgment  against  de 
tendant  David  In  18^,  upon  an  indebted- 
ness alleged  in  the  petition,  and  not  denied 
to  have  lieen  contracted  before  the  convey- 
ance by  the  father  to  the  son,  as  above 
stated.  The  defendants  allege,  and  so 
testify,  that  the  conveyance  was  made  In 
payment  ot  an  indebtedness  from  ttae 
father  to  the  son  tor  aervioM  rendered  and 
money  advanced  under  an  agreement 
made  between  them  in  1864,  under  which 
the  son  was  to  remain  at  home,  and  tor 
his  services  and  outlays  nnder  the  con- 
tract was  to  have  the  farm.  The  son  con- 
ducted the  business  of  the  farm,  living 
upon  it  with  his  father  nnder  this  con- 
tract. After  the  deed  was  made  to  bim 
they  continued  to  renide  on  the  farm  with- 
out any  change  as  to  their  relations  and 
conditions,  and  thas  continued  until  after 
this  suit  was  brought.  The  evidence 
shows  that  the  father  was  the  head  ot  the 
family,  and  exercised  authority  as  sncb, 
receiving  often, if  not  always,  the  proceeds 
of  the  sales  of  produce  raised  on  the  farm. 
It  clearly  appears  that  the  son  did  not 
claim  to  exercise  the  authority  of  an  owner 
over  the  property.  While  this  relation  ex- 
isted, and  the  father  was  acting  as  the 
head  of  the  family,  the  debt  upon  which 
plaintiffs'  judgment  was  entered  was  con- 
tracted. Evidence  was  introduced  show- 
ing that  in  1880  the  son's  wife  brought 
against  him  an  action  for  divorce,  in  which 
she  asked  an  allowance  for  alimony. 
Both  father  and  son  filed  in  resistance  affi- 
davits to  the  effect  that  the  son  had  no 
property  except  hiR  clothing  and  a  pony 
and  saddle  and  bridle,  and  that  be  had  no 
Interest  in  the  farm.  It  is  InRlated  that 
the  affidavits  are  incompetent,  and  were 
not  identifled.  As  sworn  statements  ot 
facts  given  in  Judicial  proceedings,  they 
have  the  force,  at  least,  ot  declarations 
and  admissions,  and  wer^  competent. 
The  names  of  the  persons  making  the  afB- 
da  vits,  being  the  same  as  the  names  of  the 
defendants,  sufficiently  show,  prfma  Aofe, 
at  least,  that  the  lather  and  son  were  ttae 
affiants.  This  presumption  was  not  at- 
tempted to  be  overcome.  Upon  the  evi- 
dence and  admissions  of  the  pleadings,  we 
reach  the  conclusion  that  the  district 
court  rightly  found  that  the  deed  executed 
by  the  father  to  the  son  was  fraudulent  as 
to  plaintiffs,  and  that  the  judgment  ought 
to  De  enforced  against  the  lands.  Al> 
firmed. 


State  v.  Johnson  et  al. 

{Suipnme  Court  of  Iowa.    May  18. 18S1.) 

Afpbai.  IK  Cbimimai,  Cases — Rxview. 

On  appeal  in  a  criminal  case,  objections  to 

testimony,  on  the  ground  that  due  notice  that  It 
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wonld  be  offered  was  not  given,  oannot  be  consid- 
ered, when  the  notloea  swvad  are  not  shown  in 
the  reoord. 

Appeal  from  district  coart,  Polk  coon* 
ty ;  W.  F.  CoNKAD,  Judge. 

The  defendauts  were  indicted  for  the 
crime  of  nnisance  committed  by  keepingr 
(or  sale  and  selling  Intoxicating  liquors 
contrary  to  law,  and  were  tried  and  con- 
victed.   They  appeal. 

Robinson,  J.  This  cause  has  been  twice 
submitted  to  this  court.  The  opinion  filed 
on  the  first  submission  was  withdrawn, 
for  the  reason  that  one  of  the  two  tran- 
scripts of  the  record  which  were  on  flledld 
not  reach  the  court.  The  case  was  again 
submitted  on  the  two  transcripts.  We 
ha  ve  examined  both  of  them,  and  And  that 
they  do  not  together  present  a  complete 
record  of  the  case.  They  show  the  indict- 
ment, trial,  a  part  of  the  evidence,  Judg- 
ment, and  the  taking  of  an  appeal.  The 
evidence  submitted  shows  that  defendants 
were  guilty  of  the  crime  charged,  and  also 
that  they  were  persistent  and  flagrant 
violators  of  the  law.  There  seems  to  be 
a  claim  on  the  part  of  defendants  of  a 
former  ad)ndlcation,  but  the  evidence  in 
regard  to  it  is  not  contained  In  the  tran- 
scripts submitted  to  us.  Objections  were 
made  to  the  testimony  of  certain  wit- 
nesses, on  the  ground  that  due  notice  that 
it  would  be  ottered  was  not  given;  but 
the  notices  served  are  not  shown  by  tbrt 
record  before  us,  and  therefore  we  cannot 
determiue  their  sufficiency.  Other  objec- 
tions were  made,  but,  so  far  as  we  are 
able  to  Judge,  they  were  without  merit. 
We  are  unable  to  discover  auy  error  in  the 
record  prejudicial  to  appellants.  The 
judgment  ol  the  district  court  is  therefore 
affirmed. 


St.\tb  v.  Smith. 

(auiprtme  Conn  cf  Iowa.   May  IB,  1891.) 

PoBLio  McMAKca— Sdwioiskot  or  iNDICmsNT— 

VBNin — INSTBUCTIONS. 

1.  Code  Iowa,  {  4089,  provides  that  "the  cor- 
mpting  or  rendering  iinWnolesome  or  Impure  the 
water  of  any  river"  is  a  nnisance.  Held,  that 
an  indictment  alleging  thatdefendant  unlawfnlly 
placed  in  a  certain  stream  imparities  and  poi- 
sons, to  the  injury  and  prejudice  of  persons 
named,  and  others,  sufficiently  imports  a  publio 
nuisance. 

3.  Section  4160  nrovides  that  "when  a  pablio 
offense  Is  committed  in  part  in  one  county  and 
part  within  another,  or  when  the  acts  or  effects 
constituting  or  requisite  to  the  consummation  of 
the  offense  occur  in  two  or  more  oounties,  Juris- 
diction is  in  either. "  Held,  that  where  the  aots 
of  defilement  were  committed  in  pue  county,  and 
the  injury  resulted  to  residents  of  another,  the 
prosecution  was  properly  brought  in  the  latter. 

8.  One  who  merely  contelDtttes  to  the  polln- 
titm  ot  the  stream  is  guilty  of  the  nuisance. 

4.  The  fact  that  a  charge  is  somewhat  con- 
tused is  not  a  ground  for  reversal  when.  In  view 
of  the  other  paragraphs,  it  is  not  misleading  or 
prejudicial. 

Appeal  from  district  court,  Tama  coun- 
ty: JL.  O.  KiNNE,  Judge. 

The  defendant  was  tried  and  convicted 
tor  the  crime  of  nuisance  committed  by 
polluting  the  water  in  the  Iowa  river  In 
Tama  county,  and  from  a  Judgment  im- 
posing a  fine  this  appeal  was  taken. 


J.  L.  Carney,  for  appellant.  John  T. 
Stone,  Atty.  Gen.,  J.  JR.  Caldwell,  Co. 
Atty.,  and  Tboa.  A.  CbMbtre,  for  the 
State. 

RoTHROCK.J.  1.  The  defendant  demurred 
to  the  Indictment.  The  demurrer  was 
overruled.  The  sufficiency  of  the  indict- 
ment Is  therefore  the  first  question  proper 
to  be  determined,  and  it  is  necessary  to 
set  out  the  Instrument.  It  is  In  this  lan- 
guage: "The  said  W.  S.  Smith,  on  the  1st 
day  of  January,  A.  D.  1889,  and  on  divers 
days  and  times  since  and  up  to  the  time 
ot  the  finding  of  this  Indictment,  wrong- 
fully and  unlawfully  did  commit,  place,  de- 
posit, discharge,  and  run  into,  and  cause 
to  be  committed,  placed,  deposited,  dis- 
charged, and  run  into,  a  certain  creek 
and  stream  ot  water  situated  in  the  coun- 
ty of  Marshall  and  state  of  Iowa,  known 
as 'Linn  Creek 'a  large  quantity,  to-wlt, 
one  hundred  tons,  of  cattle  manure,  filth, 
oBa],  glucose,  acids,  sulphuric  acid,  sul- 
phur, and  other  poisonous  substances, 
the  names  of  which  are  unknown  to  the 
grand  Jury;  and  that  by  the  natural  and 
usual  fiow  ot  the  waters  of  the  said  Linn 
creek  and  stream  all  of  ^-laid  manure,  filth, 
offal,  glucose,  acids,  sulphuric  acid,  ruI- 
phur,and  other  poisonous  substances,  the 
names  of  which  are  unknown  to  the 
grand  jury,  as  aforesaid,  were  at  said 
time  carried  Into  the  waters  of  the  Iowa 
river,  and  by  the  natural  and  usual  flow- 
ing of  the  waters  of  the  Iowa  river  all  of 
the  said  manure,  tiltb,  oftal,  glucose, 
adds,  sulphuric  add,  sulphur,  and  ottier 
poisonous  substances,  the  names  of  which 
are  unknown  to  the  grand  jury,  were  at 
said  time  carried  Into  the  waters  of  the 
Iowa  river,  in  the  county  of  Tama  and 
state  of  Iowa,  whereby  and  by  reason 
whereof  the  waters  of  the  said  Iowa  river. 
In  the  county  of  Tama,  state  of  Iowa, 
aforesaid,  and  at  the  time  aforesaid,  be-  • 
came  and  were  corrupted,  rendered  un- 
wholesome and  impure,  to  the  injury  and 
prejudice  of  A.  B.  Taplin,  B.  F.  Hill.  Na- 
than Hall,  and  other  persons  residing 
along  said  river  in  said  county  of  Tama, 
state  ot  Iowa,  aforesaid,  coutrary  to  and 
in  violation  of  law."  It  is  claimed  by 
counsel  for  appellant  that  this  instrument 
does  not  charge  an  inalctableottoine.  Itia 
said  thatthe  indlctmentls  fatally  defective 
because  it  does  not  charge  that  the  offense 
committed  was  a  public  nuisance;  that  it 
does  not  appear  that  the  acts  of  the  de- 
fendant were  injurious  to  any  persons  ex- 
cept the  three  Individuals  named  in  the 
indictment.  It  is  a  sutflcient  answer  to 
this  objection  to  say  that  by  section  40R9 
ot  the  Code  "the  corrupting  or  rendering 
unwholesome' or  Impure  the  waters  of 
any  river,  stream,  or  pond"  Is  a  nuisance; 
and  when  it  is  charged  that  It  la  to  the 
injury  and  prejudice  ot  certain  persons  and 
others  living  along  said  stream,  it  is  suffl- 
dent  to  constitute  a  public  or  common 
nuisance.  This  charge  is  directly  made  in 
the  indictment  In  this  case,  and  we  think  it 
fully  meets  the  requirements  of  the  rule, 
as  stated  In  State  v.  Kaster,  86  Iowa,  321, 
and  State  v.  Close,  Id.  670. 

2.  It  is  further  claimed  that  the  Indict- 
ment shows  upon  Its  face  that  the  district 


Digitized  by 


Google 


728 


KOBTHWESTEBK  BEPOBTEB,  YOL.  48. 


(Iowa. 


court  ot  Tama  connty  bad  no  jariadto- 
tlon,  for  the  reason  that.  If  the  defendant 
was  snilty  of  any  otlenee,  It  was  commit- 
ted Id  Marahall  county.  This  is  the  prin- 
cipal qnestlonln  the  case,  and  it  wasmade 
all  tlirongh  the  trial,  and  is  Insisted  npon 
DOW  with  fcreat  apparent  confidence. 
The  facts  as  disclosed  by  the  evidence 
correspond  with  the  avermenta  of  the 
indictment,  so  far  as  they  rslate  to  the 
place  where  the  defendant  committed  the 
acts  claimed  to  be  an  offense.  It  does  not 
appear  that  he  did  any  overt  act  in  Tama 
county,  but  that,  if  the  water  in  the  river 
was  polluted  by  the  defendant.  It  was  the 
consequMice  ot  the  acts  done  by  him  in 
Marshall  county.  It  is  true  In  a  general 
way  that  the  local  Jurisdiction  of  the  dis- 
trict court  In  criminal  cases  is  confined  to 
the  connty  in  which  the  court  Ih  held ;  but 
this  is  not  true  in  all  cases.  It  is  provided 
by  section  4156  of  the  Code  that  "the  local 
Inrisdlction  ot  the  district  court  is  of  of- 
fenses committed  within  the  county  In 
which  it  is  held,  and  of  such  other  cases 
as  are  or  may  be  provided  by  law; "  and 
sectiOD  4169  provides  that  "  when  a  public 
offense  is  committed  lu  part  In  one  county 
and  part  within  another,  or  when  the 
acts  or  effects  constituting  or  requisite  to 
the  consummation  of  the  offense  occur  in 
two  or  more  counties,  jurisdiction  is  in 
either  county."  This  provision  ot  the 
statute  appears  to  us  to  be  decisive  ot  the 
question  of  Jurisdiction.  It  is  plain  that 
Just  such  offenses  as  this  are  contemplat- 
ed and  provided  for  by  this  act,  and  the 
act  has  been  in  force  many  years.  See 
Code  1851.  §  2806.  The  case  of  In  re  Eldred, 
46  Wis.  580, 1  N.  W.  Rep.  175,  relied  upon 
by  counsel  tor  appellant,  is  not  in  point. 
That  was  a  complaint  lor  maintRlning  a 
dam  in  a  stream  In  one  county,  which 
backed  the  water  of  the  stream  across  the 
•line  in  another  connty.  It  was  held  that 
an  indictment  would  not  lie  in  the  county 
other  than  that  in  which  the  dam  was  lo- 
cated. But  the  decision  in  that  case  was 
placed  upon  the  ground  that  there  was 
then  no  statute  in  WiscoDBln  providing 
tor  such  a  case.  On  the  other  hand,  in 
the  case  of  State  v.  Lord,  16  N.  H.  367,  it 
was  held  that  where  a  dam  nas  erected 
in  a  stream  in  the  state  of  Maine,  tlie  back 
water  from  which  obstructed  a  public 
highway  in  New  Hampshire,  an  indict- 
ment for  nuisance  would  lie  in  the  last- 
named  state.  See,  also.  Com.  v.  Macloon, 
101  Mass.  1,  and  King  v.  Hatfield  Tp.,  4 
Barn.  &  Aid.  75,  and  Thompson  v. Crocker, 
9  Pick.  59. 

8.  The  evidence  tends  to  show  that  the 
defendant  is  employed  by  the  Flrmenich 
Manufacturing  C/ompany  in  and  about  a 

Slucose  factory  situated  at  the  city  of 
[arshalltown,  and  that  the  offal  from 
said  factory,  and  the  waste  from  yards, 
where  large  numbers  of  cattle  were  fed, 
were  discharged  into  a  small  stream 
called  "  Ijinn  Creek. "  This  is  tributary  to 
the  Iowa  river,  and  empties  into  that 
stream  within  Marshall  county,  and  some 
four  miles  from  Marshalltown.  The  evi- 
dence shows  quite  conclusively  that  above 


the  confluence  of  the  two  streams  the  wa- 
ter in  the  river  was  pure  and  free  from  ob- 
noxious smells,  and  that  below  the  Junc- 
tion of  the  streams  the  water  in  the  river 
was  polluted,  and  so  Impure  that  many 
of  the  fish  in  the  stream  died,  and  that 
this  pollution  was  plainly  manifest  as  far 
down  the  river  as  Tama  City  in  Tama 
county.  It  also  appears  in  evidence  that 
the  sewers  from  a  large  part  ot  the  city  ot 
Marshalltown  emptied  the  sewage  from 
the  city  into  Linn  creek  above  the  glucose 
manufactory,  and  that  there  were  also 
one  or  more  slaughter  bouses  situated  oo 
said  stream,  the  offal  and  refuse  from 
which  was  thrown  into  the  creek.  It  is 
contended  that  the  defendant  is  not  liable 
if  be  merely  contributed  to  the  contami- 
nation of  the  water  which  emptied  from 
the  creek  into  the  river.  The  court  took 
the  opposite  view,  and  charged  the  jury 
that  the  defendant  was  guilty  It  he  cun- 
tributed  to  rendering  the  water  impure, 
corrupt,  and  unwholesome.  The  evidence 
tMids  strongly  to  show  that  there  was  no 
observable  impurity  in  the  water  iu  the 
river  in  Tama  connty  until  after  the  glu- 
cose factory  commenced  to  waste  the  ref- 
use from  it  and  the  cattle  yards  into  Linn 
creek.  But,  however  this  may  be,  if  the 
defendant  contributed  to  the  pollution  of 
tlie  water  it  is  a  fundamental  principle  ot 
the  law  that  he  is  guilty  ot  the  nuisance, 
otherwise  no  prosecution  could  be  main- 
tained against  any  one  for  the  offense. 

4.  It  Is  claimed  that  the  defendant  is  not 
responsible  for  the  pollution  ot  the  water 
lu  the  river  because  he  was  a  mere  em- 
ploye of  the  manufactory  and  had  no 
control  thereof  as  a  superintendent  or 
otherwise,  and  that  he  had  nu  knowledge 
ot  the  effect  ot  wasting  the  refuse  in  the 
creek.  It  is  to  be  conceded  that  the  testi- 
mony as  to  the  defendant's  control  of  the 
manufactory  is  not  at  all  conclnsive.  but 
we  think  it  was  sufBclent  to  sustain  the 
verdict;  and  as  to  the  knowledge,  if  that 
be  conceded  to  be  necessary, — a  point 
which  we  do  not  determine, — we  think 
that  the  pollution  of  the  waters  of  the 
creek  and  the  river  was  so  apparent  that  all 
persons  engaged  in  emptying  refuse  and 
offensive  matters  therein  should  be  held  to 
have  notice  ot  the  effect  ot  their  acts. 

5.  It  is  said  that  the  seventeenth  para- 
graph ot  the  charge  to  the  Jury  is  confused 
and  misleading.  It  is  to  be  confessed  that 
it  is  not  as  clear  and  concise  as  it  might 
have  been  made;  but  we  think,  in  view 
of  the  other  paragraphs  of  the  charge,  it 
was  not  misleading  or  prejudicial.  We 
need  not  set  it  out  at  length. 

6.  Other  qnestlons  are  made  by  counsel 
relating  to  alleged  errors  in  the  admission 
and  ezcluslou  of  evidence,  and  to  the  al- 
leged misconduct  ot  one  of  the  counsel  for 
the  state  in  his  address  to  the  jury.  We 
need  not  notice  these  objections  in  detail. 
It  appears  to  us  that  th^  do  not  demand 
special  consideration.  We  do  not  discov- 
er any  error  in  them,  and  the  motion  to 
strike  appellee's  abstract  from  the  files 
will  be  overruled.  The  judgment  of  the 
district  court  is  affirmed. 
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Wardbb,  Bubbmkli.  ft  Olesbneb  Co.  ▼. 
Jack. 

(8tipnm»  Court  cf  Iowa.    May  16, 1801.) 

GOBPOSATIONS  —  POWBM  —  PLU.DIKa  —  FrOOT— 
IUTinCl.TION  0»  COSTKAOT— KVIDBSCB. 

1.  Under  Code  Iowa,  (  2717,  prorldlng  that 
when  the  corporate  capacity  has  been  alleged 
generally,  as  authorized  in  section  8716,  it  shall 
not  be  Bufflcient  to  deny  the  corporate  capacity 
in  tarma  contradictory  of  the  allegation,  but  the 
facts  relied  on  shall  be  speciflcally  stated,  where 
duly  aathentiuated  artlofes  of  incorporation  un- 
der the  laws  of  another  state  tend  todisproTe  the 
allegations  of  the  answer  in  regard  to  plaintlfl's 
incorporation  they  should  be  admitted  as  compe- 
tent, thoue^  they  do  not  contain  all  that  is  re- 
quired In  sach  micles  In  this  state,  such  fact 
not  being  relied  on  in  the  answer. 

3.  Where  the  evidence  shows  that  the  oon- 
traet  sued  on  was  signea  by  defendant's  hosband; 
tbat  ahe  afterwards  received  the  benefits  thereof, 
and  then  promised  to  falflll  its  provisions,— It  is 
admissible  against  her  on  acooniit  of  her  ratifi- 
cation thereM. 

8.  In  an  action  by  a  corporation  formed  for 
the  purpose  of  manoiaoturing  and  selling  ma- 
diioes  "and  all  things  Inoldent  thereto,  *  on  an  as- 
signed contract,  the  Duzden  of  showing  theoorpo- 
ration's  want  of  power  to  take  the  assignment  is 
OB  defendant. 

4.  Though  the  receipt  given  by  defendant  on 
receiving  the  benefit  uf  the  contract  recited  that 
she  would  deliver  certain  notes  described  in  the 
contract  "as  soon  as  the  same  can  be  obtained, " 
it  was  admissible  as  evidence  of  ratification  of 
the  former  oontraot  in  which  she  had  agreed  to 
deliver  the  notes  on  receiving  the  benefit  of  the 
contract. 

5.  Defendant  never  having  attempted  to  de- 
liver the  notee,  evidence  on  her  part.  In  an  action 
for  breach  of  the  contract,  that  plalntift's  as- 
signor had  secured  the  notes,  and  that  plaintlif 
paid  nothing  for  the  assignment  of  the  oontraot, 
was  properly  rejected  as  inunaterial. 

Appeal  from  district  court,  Chickaaaw 
county ;  L.  E.  Fbllows,  Judge. 

Plaintill  alleges  that  it  is  an  incorpo- 
rated company,  organized  under  the  laws 
of  the  state  of  Ohio ;  that  itis  tho  aualgnee 
of  a  certain  written  contract  between  the 
defendant  and  one  Chridt  Itedcl,  upon 
which  the  defendant  is  indebted  to  plain- 
tin  In  the  sum  of  $314.11,  with  interest. 
Under  the  contract  set  out  Redel  agreed 
to  cultivate  certain  land,  to  furnish  part 
of  the  seed,  and  to  deliver  the  crop  to  the 
defendant,  M.  E.  Jack,  at  New  Hampton, 
Iowa.  In  consideration  of  this  service  M. 
G.  Jack  agreed  to  deliver  up  to  Redel  a 
certain  promissory  note  for  $275,  executed 
by  him,  and  held  by  Warder,  Mitchell  ft 
Co. ;  also  to  ddiver  up  to  Redel  his  other 
note  for  $88.80,  held  by  M.  J.  Peck.  The 
notes  were  to  be  delivered  as  soon  as  the 
grain  was  delivered  at  New  Hampton.  It 
Is  alleged  that  Redel  delivered  the  grain, 
but  that  defendant  has  failed  and  refused 
to  deliver  the  notes,  wherefore  plaintiff 
asks  judgment.  Defendant  answered,  de- 
nying each  tUlegatipn  of  the  petition,  and 
speciflcally  denying  that  plaintiff  was  In- 
corporated; that  any  charter  or  law  or 
grant  authorizing  Its  incorporation  was 
ever  adopted  or  arranted;  denying  that 
any  capital  stock  was  ever  subscribed, 
that  plaintiff  ever  issued  any  stock,  elected 
any  officers,  did  any  business,  or  had  le- 
gally authorized  existence.  In  an  amend- 
ment under  oath  defendant  denied  that 
she  signed  or  authorized  any  peraon  to 


sign  the  contract  set  out.  PlaintlB,  in  re- 
ply, alleges  that  she  authorised  the  sign- 
ing of  the  contract,  and  ratified  it  after  it 
was  signed.  The  cause  was  submitted  to 
the  court,  and  Judgment  for  plaintiB.  De- 
fendant appeals. 

Hiram  Shaver,  for  appellant.  J.  H. 
Powers,  tor  appellee. 

OiTBN,  J.  1.  Plalntitf  offered  in  evi- 
dence ltd  articles  of  incorporation  under 
the  laws  of  Ohio,  duly  authenticated,  to 
which  defendant  objected  as  "irrelevant, 
Immaterial,  and  incompetent,"  the  over- 
ruling of  which  is  assigned  as  error.  The 
argument  is  addressed  to  the  competency 
of  the  evidence,  appellant  contending  that 
the  articles  were  Incompetent,  because 
they  did  not  contain  all  that  is  required  In 
such  articles  under  the  laws  of  this  state, 
— such  as  the  highest  amount  of  indebted- 
ness, when  the  corporation  was  to  begin 
and  terminate,  by  what  officers  to  be  con- 
ducted, whether  private  property  was  to 
be  exempt  from  corporation  debts,  etc. 
Section  2717  of  the  Code  requires  that 
when  the  corporate  capacity  has  been  al- 
leged generally,  as  authorised  iu  section 
2716,  it  shall  not  be  sufficient  to  deny  the 
corporate  capacity  in  terms  contradict- 
ory of  the  allegation,  but  the  facts  relied 
on  shall  be  specifically  stated.  The  facts 
relied  on  In  argument  are  not  speciflcally 
stated  in  the  answer.  The  articles  offered 
tended  to  disprove  the  allegatioas  of  the 
answer,  and  were  therefore  properly  ad- 
mitted. This  Is  not  a  guestlon  of  pre- 
sumptions as  to  what  the  laws  of  another 
state  are,  as  in  Bean  v.  Briitgs,  4  Iowa, 
464,  and  Sayre  v.  Wheeler,  32  Iowa,  560,  but 
of  pleading  and  proof  as  to  the  corporate 
capacity  of  a  party  under  our  own  statute. 

2.  Appellant's  objection  to  admitting 
the  written  contract  sued  upon  in  evi- 
dence was  overruled.  The  answer  denies 
under  oath  that  the  defendant  signed  or 
authorised  the  signing  of  her  name  to  that 
contract.  The  testimony  shows  without 
conflict  that  her  husband  signed  her  name 
to  It,  and  that  she  afterwards  received 
the  grain  from  Mr.  Redel,  receipted  to  him 
for  it,  and  promised  to  deliver  the  notes.' 
By  receiving  the  beneflcial  results  of  the 
contract  she  is  estopped  from  denying  an 
original  authority  or  a  ratiflcatlon. 
Eadie  v.  Asbbaueh,  44  Iowa,  620.  By  the 
ratification  appellant  made  the  contract 
her  own,  and  therefore  it  was  properly 
admissible  as  showing  its  terms. 

8.  Appellant  contends  that,  as  under  its 
articles  the  plaintiff  was  formed  for  the 
purpose  of  manufacturing  and  selling  ma- 
chines "and  all  things  tiiddent  thereto," 
the  taking  of  the  assignment  of  the  con- 
tract was  foreign  to  that  business,  unless 
shown  to  be  connected  with  it.  In 
Straus  v.Insurance  Co.,  5  Ohio  St. 62, cited 
by  appellant,  it  is  said :  "Unless  expressly 
restrained  by  Itscliarter,  every  corporation 
has  the  incidental  power  to  make  any  con- 
tract, and  evidence  it  by  any  instrument 
that  may  be  necessary  and  proper  to  ac- 
complish the  object  for  which  it  is  created. 
A  note  or  bill,  therefore,  made  or  received 
by  such  corporation,  is  primn  ffusie  within 
its  corporate  po  went,  and  therefore  valid. " 
In  the  same  case  the  court  quotes  approv- 


Digitized  by^OOQlC 


780 


NOBTHWESTERN  REPOBTEH,  Voi.  48. 


(Iowa. 


ingly  from  Ang.  &  Amee,  Corp.  198:  "The 
presnniptlon  1b  always  in  favor  of  the  va- 
lidity of  the  contract ;  or,  in  other  words, 
it  will  be  preflumed  that  the  debt  was  dne, 
or  the  note  or  other  aecarlty  1b  shown. " 
This  places  the  burden  on  the  defendant 
to  show  the  want  of  power  agalnut  this 
presumption. 

4.  The  cunrt  admitted,  over  defendant's 
objection,  the  receipt  given  by  appellant 
to  Bedel  for  the  flax  raised  under  the  con- 
tract. In  addition  to  acknowledgfing  re- 
ceipt of  the  flax,  it  states  an  agreement  to 
deliver  -  the  same  notes  described  in  the 
contract  "as  soon  as  the  same  can  be  ob- 
tained." The  ground  of  the  objection  is 
that  this  is  a  new  contract,  and  irrelevant 
to  the  Issues.  It  was  admissible  as  evi- 
dence of  ratification,  and,  though  it  might 
constitute  a  contract  of  itself  in  the  ab- 
sence of  the  former,  yet.  In  view  of  the  for- 
mer, it  was  admissible  as  nhowing  ratlfl-. 
cation.  Oncross-examination  of  Bedel  ap- 
pellant sought  to  show  that  Bedel  had  se- 
cured the  notes,  and  that  he  did  not  re- 
ceive anything  from  appellee  for  the  as- 
signment of  the  contract.  Appellee's  ob- 
jections were  properly  sustained,  because 
this  was  not  a  cross-examination  to  any- 
thing that  had  been  called  out  in  chief, 
and  because  it  did  not  exempt  appellant 
from  the  obligations  of  the  contract,  it 
not  being  claimed  that  ihe  even  attempt- 
ed to  deliver  the  notes.  It  was  immate- 
rial to  appellant  what  consideration  ap- 
pellee had  paid  for  the  assigrnment,  if  it 
had  in  fact  been  made.  We  liave  consid- 
ered all  the  errors  assigned  and  discussed, 
and  reached  the  conclusion  that  the  judg- 
ment of  the  district  court  should  be  af- 
firmed. 


Iowa  Union  Tel.  Co.  v.  Botlan  et  ai. 
(Supreme  Court  of  Iowa.    Hay  is,  1891.) 

JUtTICBB  or  THB  PbACB— CJOItTllTDANaB— JDDS- 
MI!>T. 

Where  a  justice  of  the  peace,  on  the  re- 
tnm-day  at  tbe  nunmona,  continues  the  case,  of 
which  he  has  jurisdiction,  by  consent  of  plaintifl 
and  the  agent  of  defendant,  and  a  judgment  is 
rendered  on  the  day  to  which  the  case  was  con- 
tinued, ItwiU  be  presumed  that  the  justice  found 
that  the  agent  had  authority  to  consent  to  a  con- 
tinuance, though  in  fact  he  liad  not,  and  the 
judgment  is  conolosive  until  reversed  on  appeal. 

Appeal  from  district  court,  Chickasaw 
county;  L.  O.  Hatch,  Judge. 

This  is  an  action  in  chancery  to  cancel 
and  declare  void  a  jud  gment  rendered  by 
a  justice  of  the  peace  on  the  ground,  as  is 
alleged,  of  want  of  Jurisdiction  In  the  jus- 
tice to  mal:e  it,  and  to  enjoin  the  enforce- 
ment of  an  execntlon  issut-d  thereon.  The 
district  court,  upon  a  trial  on  its  merits, 
dismissed  the  petition.    Plaintiff  appeals. 

Cook  <t  Dodfi:e  and  EWa  Jt  Ellis,  for  ap- 
pellant.   H.  Sbever,  for  appellees. 

Bbck,  C.  J.  1.  The  amount  In  contro- 
versy in  this  case  being  less  than  a  hun- 
dred dollars,  it  is  brought  here  upon  a 
certificate  showing  the  question  of  law 
this  court  is  required  to  determine,  sub- 
stantially as  follows:  Ought  a  judgment, 
rendered  by  a  justice  of  the  peace  upon 
personal  service  of  notice,  be  declared 
void,  and  its  enforcement  enjoined,  on  the 


ground  that  it  was  rendered  four  day* 
after  the  return-day,  having  been  contin- 
ued by  an  entry  In  the  justice's  docket  in 
this  language:  "By  consent  of  plaiutlir 
and  agent  of  the  company  [defendant]  C. 
Phelps'  cause  is  continued  to,"  etc.,— 
when  in  fact  Phelps  had  no  aathorlty  to 
make  any  agreement  touching  the  case, 
and  the  defendant  sent  an  agent  to  attend 
to  the  trial  on  the  return-day,  who  was 
not  able  to  find  tbe  justice,  as  he  was  &b- 
sent  in  another  town?  The  record  shows 
that  the  original  notice  was  served  upon 
0.  Phelps  as  the  person  in  charge  of  de- 
fendant's office  or  agency  for  the  transac- 
tion of  its  business. 

2.  Tbe  question  presented  by  the  certifi- 
cate of  the  district  judge  controlling  tbe 
decision  of  this  case  is  in  eOect  this :  Is 
the  lodgment  void  for  the  reason  thnt  tbe 
continuance  of  the  case  was  had  upon  an 
agreement  made  by  Phelps,  who,  it  Is 
found  in  this  case,  had  no  anthorlty  to 
make  such  agreement?  It  must  be  re- 
membered that  the  justice  of  tbe  peace 
did  not  find  that  Phelps  did  not  have  au- 
thority to  make  the  agreement.  On  the 
other  hand,  the  presumption  arises  that 
the  justice  of  the  peace  did  find  the  fact 
that  Pbelpa  was  the  agent  of  defendant, 
authorized  to  enter  into  an  agreement, 
for  the  reason  that,  as  the  justice  of  the 
peace  had  jurisdiction  in  the  case,  the 
continuance,  and  ail  other  subsequent 
proceedings,  will  be  presumed  regular 
and  conclusive  until  reversed.  Rowan  v. 
Lamb, 4  G.  Greene,  468;  Long  v.  Burnett.  IS 
Iowa,  28;  Association  v.  Schmidt,  15 
Iowa,  218;  Hart  v.  Jewett,  11  Iowa,  276; 
State  V.  Berry.  12  Iowa,  68;  Parsley  v. 
Hayes,  22  Iowa,  11;  Sbawban  v.  L.otfer,24 
Iowa,  217;  Hodge  v.  Buggies,  36  Iowa, 
42;  Moore  v.  Beeves,  47  Iowa,  80. 

8.  It  may  be  assumed  that  the  justice 
erroneously  found  that  Phelps  was  author- 
ized to  assent  to  the  continuance,  or 
erroneously  found  that  he  did  assent 
thereto;  yet,  as  the  justice  bad  Jurisdic* 
tion  of  the  defendant  and  tbe  subject-mat- 
ter of  the  action,  tbe  judgment  is  conclu- 
sive until  reversed  on  appeal.  Sbawhan 
V.  Lolfer,  24  Iowa,  217;  Cooper  v.  Sunder- 
land, 3  Iowa,  114;  Morrow  v.  Weed,  4 
Iowa,  77;  Hampaon  v.  Weare,  Id.  18; 
Wade  V.  Carpenter,  Id.  301;  Little  v. 
Slunet, 7Iowa, 823 ;  Frazier  v. Steenrod,  Id. 
389;  Long  v.  Burnett,  18  Iowa,  28;  Purs- 
ley  V.  Hayes,  22 Iowa,  11 ;  Mooniey  v.  Maas, 
Id.  381 ;  McCraney  v.  McCraney,  5  Iowa, 
232;  State  v.  Helmer,  21  Iowa,  870;  Pat- 
terson V.  Indiana,  2  G.  Greene,  492;  Ken- 
nedy V.  Independent  School-Dl8t.,48  Iowa, 
189.  These  considerations  lead  us  tn  the 
conclusion  that  the  judgment  of  the  dis- 
trict court  ought  to  be  affirmed. 


Tbibobo  v.  Chicago,  M.  &  St.  P.  R.  Co. 

(Supreme  Court  cf  Iowa.    May  16,  1891.) 
Oouhtbb-Claih— DtsMiasiir- Jmnoa  or  tkb 
Pkacb. 
Defendant,  tn  an  aotion  before  a  justice  of 
the  peace,  called  plaintiff  as  a  witness  to  prove 
Its  counter-claim,   upon  which  issue  had  been 
joined.     Plaintiff  In  his  testimony  denied   the 
claim  on  which  It  was  based,  whereupon  defend- 
ant announced  that  it  had  no  more  evidence. 
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Held,  that  It  wtw  not  error  to  allow  plalntUt  to 
withdraw  hia  reply,  and  to  dismiss  tna  coauter- 
claim,  as  having  no  eridenoe  to  sustain  it 

Appeal  Irom  diatrict  court,  Oerro  Gordo 
county ;  T.  C.  Shibvin,  Jadge. 

Tbia  case  was  brought  before  the  diatrlct 
court  oo  a  writ  of  error  to  C.  C.  Tdpfbb, 
Justice  nt  the  peace,  sued  out  bythedetend- 
ant,  and  Is  appealed  to  this  court  by  the 
defendant  on  certificate  of  the  trial  Judge. 

Georffo  E.  CltiTke,  lor  appellant.  J.  J, 
Clark,  for  appellee. 

Given,  J.  1.  The  questions  certlfled  are 
as  follows:  "The  plaintitf  sued  the  de- 
fendant to  recover  f24  as  damages  for  bay 
alleged  to  have  been  destroyed  by  a  Are 
started  by  one  of  defendant's  engines  In 
the  operation  of  its  railway.  The  defend- 
ant pleaded  a  general  denial  and  that  the 
fire  did  not  occur  through  any  negligence 
units  part;  also  a  counter-claim  for  9«0 
alleged  to  be  due  from  plaintiff  to  defend- 
ant for  the  freight  for  a  car-load  of  bogs 
shipped  by  plaintiff  to  Chicago  over  de- 
fendant's line  of  railway,  which  sum  plain- 
tiff promised  and  agreed  to  pay,  and  bad 
neglected  to  pay.  A  denial  tothecounter- 
clalm  was  pleaded  by  plaintiff.  On  the 
trial  of  the  cause  defendant  called  plaintiff 
as  a  witness  on  its  behalf  to  prove  the  al> 
leeatiotts  of  said  counter-claim;  and  plain- 
tiff denied  the  same.  Tberenpon  defendant 
announced  it  had  no  fnrtber  evidence  in 
attendance  to  prove  its  counter-claim  on 
that  trial.  Thereupon  plaintiff  withdrew 
his  denial  of  the  counter-claim,  and  moved 
the  court  to  dlsmlHS  the  counter-claim,  be- 
cause defendant  had  not  produced  any  evi- 
dence to  prove  the  same.  Defendant  ob- 
jected to  said  proceedings,  and  excepted 
thereto."  The  Justice  sustained  said  mo- 
tion, and  entered  a  dismissal  of  defendant's 
counter-claim,  to  which  defendant  except- 
ed ;  and  thereafter  said  Justice  proceeded 
to  enter  Judgment  on  the  plaintiff's  claim 
against  the  defendant  for  $24  and  costs. 
(1)  Did  thejusticeerr?  (2)  A  writ  of  error 
having  been  sued  out  by  defendant, should 
tbesame  be  sustained  by  the  district  court, 
and  the  action  of  the  Justice  set  aside  and 
reversed?  Or  (3)  should  said  writ  of 
error  be  dismissed,  and  the  action  of  the 
Justice  affirmed  ? 

2.  If  the  action  of  the  Justice  rested  up- 
on the  pleadings  alone,  we  think  it  would 
be  evident  that  he  erred  in  dismissing  the 
counter-claim.  By  withdrawing  tbereply, 
the  counter-claim  stood  admitted,  except 
as  to  the  amount,  and,  in  the  absence  of 
any  proofs,  defendant  would  be  entitled  to 
recover  a  nominal  sum  thereon.  Snch, 
however,  is  not  the  case  presented  In  the 
certificate.  Issue  was  JoinJed  on  the  coun- 
ter-claim, and  both  parties  fully  heard  in 
their  proofs,  and  the  defendant  failed  to 
sustain  the  counter-claim  in  any  respect. 
Under  the  case  as  It  thus  stood,  the  de- 
fendant was  not  entitled  to  even  a  nomi- 
nal recovery  on  the  counter-claim,  and  the 
Judgment  must  have  been  Just  what  it  Is. 
viewing  the  proceedings  of  the  Justice  as 
such  proceedings  should  be  viewed,  we 
think  It  may  be  said  that  his  action  was 
equivalent  to  finding agalnsttbedefendant 
on  the  counter-claim.  He  evidently  dis- 
missed the  counter-claim  because,  under 


the  evidence,  the  defendant  was  not  enti- 
tled to  recover  anything  thereon,  not  even 
a  nominal  sum.  The  Judgment  rendered 
is  not  only  against  the  defendant  on  plain- 
tiff's claim,  but  also  upon  the  counter- 
claim, and  is  Just  socb  a  Judgment  as  the 
state  of  the  case  called  for.  It  would  be 
applying  entirely  too  technical  a  view  to 
the  action  of  the  Justice  to  say  that,  be- 
cause of  the  withdrawal  of  the  reply,  he 
should  have  allowed  a  nominal  sum  upon 
the  couuter^iiaim,  when  the  parties  had 
submitted  It  upon  proofs  that  tailed  to 
show  that  ev«i  a  nominal  sum  was  due. 
The  law  does  not  encourage  such  technic- 
al practice  as  was  resorted  to.  The  case 
was  fully  submitted,  and  ready  for  decis- 
ion, and  a  Judgement  entered  In  accordance 
with  the  facts.  AVe  may  well  hold  that 
the  Judgment  was  upon  the  issues  as  they 
were  Joined.  It  follows  from  this  conclu- 
sion that  the  defendant's  remeily  was  by 
appeal;  thattberewas  no  prejudicial  error 
in  the  action  of  the  justice  for  which  a 
writ  should  have  been  allowed ;  and  there- 
fore the  writ  was  properly  dismissed,  and 
the  action  of  the  Justice  affirmed. 


Faoa  et  al.  v.  Hemphill  et  at. 
{Huprtm*  Court  <ff  louxu    May  10, 1801.) 

AOOOUHT  —  RBBV^TBHBNT  IM  BVPBBm  COUBT— 

Ajtirhanob. 
Where,  on  an  order  by  the  supreme  court, 
a  oommiaaloner  has  restated  an  account  by  the 
aid  of  certain  hooka  improperly  ezolnded  at  the 
trial,  the  finding  as  revised  will  be  aiBrmed 
when  supported  by  the  evidence. 

Appeal  from  district  court,  Dallas  coun- 
ty; J.  H.  Henderson,  Judge. 

This  action  was  brought  to  recover  an 
amount  claimed  to  be  due  the  plaintiffs 
from  the  defendants  upon  an  account 
which  arose  in  the  business  of  purchasing 
and  selling  live-stock.  There  was  a  cross- 
petttlon  in  equity  filed  by  the  defendants, 
in  which  they  demanded  an  accounting  of 
all  the  transactions  between  the  parties. 
The  cause  was  fully  heard  upon  the  mer- 
its, and  It  was  found  that  the  plaintiffs 
were  indebted  to  the  defendants  in  the 
sum  of  f  1, 212.08,  for  which  sum  Judgment 
was  rendei-ed.    The  plaintiffs  appealea. 

Cole,  MvVey  A  Clurk,  for  appellants. 
Kauffinan  A  Onentaey,  for  appellees. 

RoTHHOCK,  J.  The  plaintiffs,  Faga  ft 
Zanders,  are  a  copartnership  doing  busi- 
ness as  general  merchants  and  buvers  of 
live-stock  at  Adair,  in  this  state.  The 
partnership  had  been  doing  that  buslnefls 
at  Adair  for  several  years  prior  to  March 
4,  18S6.  For  some  time  before  that  the 
dtfendants  (J.  ft  F.  Hempblll,  who  reside  at 
Do  Soto,  had  been  competing  with  the 
plaintiffs  in  the  purchase  and  shipment  of 
live-stock  at  Adair.  On  the  4th  day  of 
March,  1886.  an  arrangement  was  made 
between  the  parties  by  which  the  plain- 
tiffs gave  up  and  discontinued  the  bu»i- 
ness  in  favor  of  the  defendants.  By  this 
arrangemeot  the  defendants  deposited 
money  with  the  plaintiffs  to  pay  for  stock 
purchased  by  them  at  Adair.  One  Will- 
iam Montgomery  had  represented  the  de- 
fendants before  that  in  purchasing  stock 
at  Adair.    He  was  continued  In  their  em- 


Digitized  by 


Google 


732 


NOHTH WESTERN  BEPOBTEB,  Vol.  48. 


(Iowa. 


plojr.  In  punuance  ot  tbto  arraneement 
the  defendanta  from  time  to  time  between 
March  4, 1886,  and  March  6, 1888,  depoRlted 
with  plaintUTs  the  aggregate  euni  of  f  167,- 
847.16.  They  claim  that  they  paid  out  for 
stock  purchased  for  defendants  and  for  ex- 
penses and  other  incidental  and  necessary 
outlays  the  sum  of  $168,946.88,  and  they 
demand  judgment  lor  the  amount  over- 
paid, being  the  sum  ot  f  1,589.67,  with  In- 
terest and  costs.  Tbewbole  record  shows 
that  the  accounts  between  the  parties 
were  kept  In  a  loose  and  unsatisfactory 
manner,  and  In  making  up  the  account  the 
books  of  account  of  the  plaintinB  were  not 
considered  as  proper  and  legal  evidence. 
Upon  an  examination  of  the  record  this 
court  was  of  opinion  that  the  books  should 
have  been  admitted  in  evidence;  and,  as 
there  was  contention  between  the  parties 
as  to  bow  far  the  defendants  were  bound 
by  the  acts  of  Montgomery,  wesettled  that 
question,  and  made  the  following  order: 
"  An  examination  of  this  cause  has  been 
made  by  the  court.  There  Is  no  valid  ob- 
jection to  the  manner  in  which  the  appeal 
is  presented  by  the  appellant,  and  the  mo- 
tion to  strike  appellant's  abstract  is  over- 
ruled. The  evidence  shows  by  a  fair  pre- 
ponderance that  Montgomery  was  a  gen- 
eral agent  of  the  defendants  for  the  purpose 
of  pnrchaning  and  shipping  live-stock. 
The  defendants  were  bound  by  all  of  his 
acts  pertaining  to  the  business,  Including 
the  drawing  of  checks  and  tickets  for  pay- 
ment for  stock  and  other  necessary  ex- 
penditures. We  think  the  books  or  the 
plaintiffs  ought  to  have  been  considered  as 
proper  evidence  in  stating  the  account  be- 
tween the  parties.  They  are,  in  our  opin- 
ion, admissible  in  evidence.  We  inclir.e  to 
think  that  too  much  importance  was  at- 
tached to  the  report  of  the  cost  ot  the  car 
lots  by  the  postal-cards.  The  manner  in 
which  the  business  was  transacted  dem- 
onstrates that  they  cannot  be  relied  npon 
in  stating  an  account  between  the  parties. 
We  have  given  no  reasons,  for  the  conclu- 
sions we  have  reached,  beoause  this  is  not 
an  opinion  to  be  ppbUshed,  but  It  is  in  the 
nature  of  an  order  for  a  restatement  ot  the 
account,  with  the  aid  ot  the  plaintiffs' 
books  as  evidence.  The  learned  district 
Judge  who  tried  the  case  made  a  state- 
ment without  considering  the  books  as 
evidence.  It  is  apparent  that  this  court 
cannot  state  an  account  anew  without 
undergoing  a  great  deal  of  labor  It  is 
therefore  ordered  that  Hon.  J.  H.  Hbndeb- 
BON  restate  the  account  as  a  commissioner 
of  this  court,  and  file  his  restatement  In  the 
office  of  the  clerk  on  or  before  December 
20, 1890.  The  cause  has  been  fully  argued, 
and  no  further  argument  is  deslrad,  either 
before  this  court  or  before  the  said  distrlet 
Judge.  This  order  Is  made  for  the  purpose 
of  aiding  this  court  in  the  final  determina- 
tion of  the  case. "  This  order  was  made 
with  a  knowledge  that  the  district  Judge 
who  tried  the  ease  is  not  only  an  able  and 
disttnguished  Jurist,  but  that  be  is  also, 
by  reason  ot  early  training  and  experience, 
an  expert  accountant.  In  pursoance  ot 
the  order  he  again  examined  the  evidence, 
and  restated  the  account,  and  the  result  is 
that  he  find*)  the  plaintiffs  Indebted  to  the 
defendants  in  the  sum  of  $1,152.70,  which 


Is  $60.28  less  than  the  amount  first  found 
to  be  due  the  defendants.  We  have  exam- 
ined this  account  and  the  accompanying 
schedules  in  connection  with  the  other  evi- 
dence, and  our  conclusion  Is  that  the  re- 
sult reached  la  as  nearly  correct  as  It  is 
possible  to  attain  In  view  of  the  diffieol- 
ties  in  arriving atfuiytbing  Ukematbemat- 
leal  correctness.  The  Judgment  of  the  dis- 
trict court  will  be  modified  by  reducing 
the  amount  in  the  sum  of  $00.38.  Modified 
and  affirmed. 


State  t.  Vibbs. 

(Supreme  Court  of  lotea.    Ksy  18, 1891.) 

Salb  ov  iHTOxHunNO  LiQOORs— IXBTaconoxa— 
Nbw  TaiAL. 

1.  Under  C!oa«  Iowa,  M  1538,  164S,  making 
it  an  oAanfle  to  keep  intoHcatinK  liquors  with 
Intent  "to  sell  the  same  within  the  atate,  con- 
trazv  to  law, "  the  intent  need  not  be  to  sell  in 
or  bom  the  baildlng  in  whioh  the  Ugaors  aie 
kept. 

2.  Under  Code  Iowa,  K  1688,  1648.  making  it 
an  offense  to  maintain  atmilding  in  which  liqoon 
are  sold  or  kept  for  sale,  oontraiy  to  law,  it  is 
an  offense  to  maintain  a  building  in  which  liq  - 
nors  are  illegally  sold,  though  no  liquon  are  Icept 
in  that  bnilding. 

8.  If  the  instmotlons  are  correct  as  tar  as 
they  go,  the  aooosed  cannot  complain  of  the  fail- 
ure to  give  other  Instruotions  not  requested  by 
him. 

4.  If  a  new  trial  oaa  be  granted  beoaoae  a 
witness  did  not  nnflerstand  aqnestton,  and  there- 
fore gave  an  inoorrect  anawer,  this  cannot  be 
done  where  it  is  clear  that  tiie  anawer  given  did 
not  aSect  the  result. 

6.  In  a  prosecution  for  maintaining  a  liquor 
nuisance  the  court  may  charge  in  a  proper  case 
that  the  Jury  should  consider  the  demeanor  of  the 
witnesses  and  their  interest  or  disposition  to 
shield  the  accused,  and,  in  the  absence  of  a  show- 
ing to  the  oontrary,  tliis  court  will  presume  that 
the  demeanor  of  the  witnesses  Justified  the  in- 
structions. 

Appeal  from  district  court,  Hontgomety 
connty ;  N.  W.  Mact,  Judge. 

Defendant  was  indicted  and  convicted 
of  the  crime  of  maintaining  a  nuisance  by 
keeping  a  building  for  the  sale  ot  Intoxi- 
cating liquors.  He  now  appeals  to  this 
court. 

C.  B.  Rieharda  and  Edward  A////s,for  ap- 
pellant. JobD  r.  Stone,  Atty.  Oen.,  and 
B.  W.  Beesoa,  Co.  Atty.,  for  the  State. 

Bbcx,  C.  J.  1.  The  court  gave  an  in- 
struction to  the  Jury  in  the  following  lan- 
guage: "(2)  The  specific  offense  charged 
against  the  defendant  herein  is  that  of 
keeping  a  nuisance,  that  Is,  of  keeping  a 
building  or  place  within  this  county, 
wherein  he  sold  and  kept  with  the  intent 
to  sell  intoxicating  liquors,  contrary  to 
law.  A  building  in  which  Intoxicating  liq- 
uors are  in  fact  sold  unlawfully,  or  in 
which  Intoxicating  liquors  are  kept  for 
the  purpose  ot  sale  or  exchange  unlaw- 
fully, Is  a  nuisance,  and  the  person  who 
keeps  a  building  for  that  purpose  Is  guilty 
ot  keeping  a  nuisance.  In  order  to  make 
out  the  oBensethe  presence  ot  Intoxicating 
llqnorls  essential  and  necessary.  *  This 
instruction  is  the  ground  of  complaints 
by  defendant.  It  is  first  insisted  that  the 
instruction  is  erroneous  In  that  it  fails  to 
inform  the  Jury  that  to  establish  the  crime 
charged  it  must  appear  that  intoxicating 
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llqaors  were  kept  In  tbe  building  for  the 
nnlawfol  sale  in  and  from  it.  Tbe  Instroe- 
tlon  IB  correct.  "  The  keeping  of  Intoxicat- 
ing liqaom  with  tbe  Intent  on  the  part  of 
tbe  owner  thereof,  or  any  person  actingr 
under  bis  anthurlty,  or  by  his  pennieslnn, 
to  sell  the  game  within  tbe  state,  contrary" 
tu  law.  is  prohibited.  Code,  9  152S.  Tbe 
Tlolatlon  of  this  prohibition  constitates 
the  crime  of  nuisance,  and  is  pnnlsbed  ac- 
cordingly. Id.  S  1648.  The  plain  language 
of  tbesestatutes  provides  that  the  keeping 
of  intoxicating  liquors  forsale  in  this  state 
constltnteB  a  nuisance.  If  tbe  purpose  be 
to  sell  anywhere  In  the  state,  tbe  defend- 
ant is  guilty. 

2.  It  is  next  insisted  that  the  court 
should  hare  directed  that  tbe  presence  of 
tbe  liquors  in  tbe  building  is  essential  to 
constitute  the  crime.  Wetblnk  otherwise. 
If  one  faoase  Is  used  for  tbe  sale  of  intoxi- 
cating liquors,  which  are  kept  in  another, 
there  can  be  no  doubt  but  both  are  nui- 
sances. If  tbe  liquors  were  kept  In  a  house 
not  occupied  by  defendant,  yet  sq^d  in  a 
bouse  occupied  by  him,  he  was  guilty  of 
committing  a  nuisance  by  making  sales  of 
liquor. 

8.  Conns^  for  defendant  complain  be- 
cause certain  Instmctlons  upon  points  of 
tbe  case,  involving  presumptions  as  to 
keeping  liquors  for  illegal  sate,  were  not 
given;  but  no  such  Instrnctlone  were 
asked.  Those  given  are  correct  as  far  as 
they  go.  As  defendant  did  not  ask  for 
others  he  cannot  now  complain.  State  v. 
Helvln.  65  Iowa,  289,  21  N.  W.  Rep.  646; 
State  V.  Tweedy,  11  Iowa,  860;  Mackie  v. 
Bailroad,  64  Iowa,  640,  6  N.  W.  Rep.  728; 
State  V.  0'Day,68  Iowa.  86S,  28  N.  W.  Rep. 
643:  Hall  V.  Stewart,  68  Iowa,  681,  13  N. 
W.  Rep.  741 ;  Owynn  v.  Duffleld,  66  Iowa, 
708,  24  N.  W.  Hop.  523. 

4.  A  witness,  after  the  verdict,  made  afB- 
clavlt  that  he  did  not  understand  a  ques- 
tion asked  him,  and  therefore  he  gave  an 
Incorrect  answer.  Without  holding  that 
a  new  trial  may  be  granted  upon  such  a 
ground,  it  surely  must  appear,  if  it  be  a 
gn-onnd  for  a  new  trial,  that  prejudice  re- 
sulted to  defendant  from  the  Incorrect  evi- 
dence. But  in  this  case  It  does  not  appear 
that  prejudice  did  result  from  the  evidence, 
for  it  is  very  clear  that  the  verdict  could 
not  have  been  based  upon  the  incorrect 
evidence,  or  that  it  tended  to  influence  the 
verdict  of  the  Jury. 

5.  The  court  directed  tbe  Jury  that  In 
weighing  the  testimony  of  witnesses  they 
should  "consider  their  demeanor  and  ai>- 
pea  ranee,  and  their  lack  of  Interest  in  tbe 
result  of  the  action,  and  their  Interest  or 
disposition  to  shield  defendant. "  The  in- 
structions are  very  proper,  and,  we  think, 
quite  timely,  in  this  case.  Tbe  court  be- 
low was  required  to  give  this  instruction 
if  in  bis  opinion  the  case  demanded  it.  In 
the  absence  of  any  evidence  showing  that 
in  this  regard  the  court  abused  its  discre- 
tion, or  that  there  was  un  absence  of  facta 
justifying  it,  we  shall  presume  that  the  de- 
meanor and  conduct  of  the  witnesses  and 
their  manner  of  testifying  justifled  the  in- 
structions. 

6.  The  verdict  is  sufficiently  supported 
by  the  evidence.  The  judgment  of  the 
court  below  is  affirmed. 


Haden  v.  Siocx  City  &  P.  B.  Co. 

(Supreme  Court  of  Iowa.    Hay  19, 1891.) 

UavtawB  xo  Bauboas  KmioTa— Coktbibutobt 
NBeLjosHos  — OanonoM*  to  FuiAPnro  — 
Waivbb. 

1.  In  an  action  against  a  railroad  company 
for  Injuries  it  appearad  that  plaintiff  was  In  tbe 
habit  of  dividing  its  trains  just  before  reaching 
a  station,  the  forward  section  running  on  to  a 
water-tank,  while  the  rear  portion  followed  and 
stopped  at  the  station.  Plaintiff,  a  section  foce- 
man,  was  making  repairs  at  a  switch  near  the 
station,  and  stepped  off  the  track  to  let  am  ap- 
proaching train  pass,  and  then  stepped  back 
again,  facing  in  the  direction  it  had  gone.  The 
train  was  divided,  and  tbe  rear  portion,  in  charge 
of  a  brakeman,  ran  over  plalntiS.  Plaintiff  knew 
of  this  custom,  and  that  a  cupola  caboose  and 
passenger  ooaoh  were  usaally  attached  to  the  rear 
of  freight  trains,  field,  that  there  was  anoh  con- 
trlbutory  negligence  on  the  port  of  plaintiff  as  to 
Iireclude  hi^  recovery. 

'i.  Code  Iowa,  (  9660,  provides  that  where  any 
of  the  matters  enumerated  as  grounds  of  demurrer 
do  not  appear  on  the  faoe  of  the  petition  the  ob- 
jection may  be  taken  by  answer,  and,  if  no  such 
objection  Is  taken,  it  stiaU  be  deemed  waived : 
•nd  that,  it  the  facts  suted  by  the  petition  do 
.not  entitle  the  plaintiff  to  any  relief,  advantage 
mav  be  taken  by  motion  in  arrest  of  judgment. 
Defendant  objected  to  the  introduction  of  any  ev- 
idence on  the  ground  tliat  plaintiff's  employment 
was  in  noway  connected  with  the  operation  of  the 
trains,  and  that  the  petition  did  not  state  a  cause 
of  action  under  Code  Iowa,  i  1807,  providing  that 
a  railroad  company  shall  be  liaoM  for  injuries 
covaed  to  enmloyea  by  the  neglect  of  onoUter  em- 
ploye when  ''such  wrongs  are  In  any  manner  con- 
nected with  the  use  and  occupation  of"  the  rail- 
way. Held,  that  defendant,  neither  demurring  nor 
moving  in  arrest  of  judgment,  waived  the  objec- 
tion. 

8.  It  was  not  enror  to  admit  the  Carlisle 
tables,  contained  in  the  Knoyolopedia  Brlttanlca, 
la  evidence  without  jnellminary  proofs  under 
Code  Iowa,  (  8668,  providing  that  historical  worlcs, 
books  of  science  or  art,  and  published  maps  or 
charts,  when  made  by  persona  indifferent  be- 
tween the  parties,  are  presumptive  evidence  of 
facts  of  general  notorie^  or  interest. 

Appeal  from  district  conrt,  Harrison 
county ;  C.  H.  LiBwn,  Judge. 

Action  to  recover  for  personal  iniuries, 
received  by  b^ng  run  over  by  moving 
cars,  operated  by  defendant,  while  in  th» 
employ  of  defendant  as  section  foreman, 
because  of  defendant's  employes  negli- 
gently cutting  or  permitting  a  train  tu 
break  in  two  parts,  and  neglecting  to 
atop  tbe  detaebed  cars,  or  to  give  asy 
proper  waroiog  to  platntiH  of  their  ap- 
proach. Tbe  defendant  answered,  ad- 
mitting its  corporate  capacity  and  plain- 
till'*  employment  as  section  foreman,  and 
denying  nil  other  allegations,  and  alleg- 
ing contributory  negligence.  Tbe  case 
was  tried  to  a  jury,  and  a  verdict  in  fa- 
vor of  plaintiff  for  $2,650,  and  certain  spe- 
cial findings,  returned.  Defendant's  mo- 
tion for  new  trial  being  overruled,  judg- 
ment was  entered  upon  tbe  verdict. 
Defendant  appeals. 

Jobo  B.  Hawl^y  and  J,  W.  Barabart, 
for  appellant.    H.  B.  Coebraa,  for  appellee. 

GrvBN,  J.  1.  After  the  Jury  was  impan 
eled  defendant  objected  to  tbe  Introduc- 
tion of  any  evidence,  for  the  reason  that 
the  petition  failed  to  state  a  cause  of  ac- 
tion, which  objection  was  overruled,  and 
tbe  ruling  is  assigned  as  error.    It  Is  urged 
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in  support  of  the  objection  that  plaintlB'H 
employment  as  section  loreman  was  In  no 
way  connected  with  the  operation  ol 
trains,  and  not  within  section  1307  ot  the 
Code.  II  this  be  correct,  "  then  the  facts 
stated  In  the  petition  do  not  entitle  the 
plaintiff  to  the  relief  demanded, "  and  were 
jBfrounds  for  demurrer.  Code,  §2648.  Code, 
i  2050.  Is  as  follows:  "When  any  of  the 
matters  enumerated  as  grrounda  of  de- 
murrer do  not  api)ear  on  the  face  ot  the 
petition,  tbe  objection  may  be  talteu  by 
answer.  II  no  such  objection  Is  talien  it 
shall  be  deemed  waived.  If  the  facta 
stated  by  the  petition  do  not  entitle  the 
plaintiff  to  any  relief  whatever,  advantage 
may  be  taken  of  it  by  motion  in  arrest  of 
Judgment,  before  Judgment  is  entered." 
Thedefendantneitber  demurred  nor  moved 
in  arrest  of  Judgment  on  this  ground,  and 
therefore  must  be  held  to  have  waived 
the  objection.  Linden  v.  Green,  46  N.  W. 
Bep.  1108,  (October  term,  1890,)  and  cases 
cited. 

2.  Plaintiff  offered  the  Carlisle  tables, 
contained  in  the  Encyclooedin  Brittanica, 
to  which  defehdant  objected  because  no 
sufiieient  foundation  bad  been  laid,  and 
now  complains  of  the  overruling  of  tnat 
objection.  In  Worden  v.  Railway  Co.,  76 
Iowa, 314, 41  N.  W.Bcp.26,  this  same  work 
was  h^d  to  be  admissible  without  pre- 
tiuitnary  proofs  under  section  3658  of  the 
Code.  In  Gorman  v.BallwayCo.,(Towa,) 
43  N.  W.  Bep.  803,  cited  by  appellant,  a 
different  work  was  offered  after  prelimi- 
nary proofs  had  been  made,  which  thU 
court  held  to  be  sufficient.  There  was  no 
error  in  overruling  the  objection. 

3.  Other  errors  assigned  and  discussed 
involve  a  consideration  of  the  facts  about 
which  there  Is  but  little  conflict,  and 
which  are  substantially  as  follows:  The 
defendant's  track  runs  north  and  south 
through  the  incorporated  town  of  Mon- 
damln,  trains  from  the  south  being  In  full 
view  for  one  mile.  There  was  a  water- 
tank  north  of  the  depot,  and  one  or  more 
side  tracks  that  connected  with  the  main 
track  at  points  north  and  south  of  the  sta- 
tion-house. It  had  been  the  practicein  ap- 
proaching that  station  with  freight  trains, 
when  cars  were  to  be  left  or  water  taken, 
to  cut  the  train  in  two  while  approaching 
the  station,  and  run  the  engine  and  cars 
attached  past  the  station  to  the  switch  or 
tank  beyond,  and  set  out  cars  or  take 
water,  while  the  other  cars,  in  charge  of 
a  brakeman,  followed  to  and  were  stopped, 
at  the  station  for  the  discharge  of  pas-' 
sengera  and  freight.  There  is  some  con- 
flict as  to  how  frequently  this  had  been 
done,  but  all  agree  that  it  bad  t>een  done 
a  number  of  times,  especially  by  the  train 
going  north  in  the  forenoon.  Several 
witnesses  testify  that  this  is  a  common 
practice  on  railroads,  and  was  frequently 
done  at  that  station.  The  train  under 
notice  had  uniformly  carried  a  cupola  ca- 
boose in  the  rear  of  the  freight-cars,  and 
at  and  for  a  month  before  the  accident 
had  carried  a  passenger-car  in  rear  of 
that.  At  the  timn  ot  the  accident,  and  for 
a  number  ot  years  before,  pluintlfl  was  in 
defendant's  employ  as  a  section  foreman, 
and  had  charge  of  a  section  from  a  point 
south  of  and  through  the  town  to  a  point 


north  ot  it.  He  resided  near  to  and  in 
full  view  of  the  trades  at  the  atatlon,  and 
was  frequently  there  when  this  train 
passed.  Ob  July  10, 1888,  he  and  his  men 
were  at  work  at  and  near  the  switch 
stand  south  of  tbe  depot  iietween  10  and 
11  A..  M.,  when  this  train  approached  from 
the  south.  Plaintiff  was  engaged  in  mak- 
ing some  repair  on  the  switch  at  the  point 
of  connection  with  tbe  main  track,  wnicb 
required  him  to  go  upon  tbe  main  track. 
Some  distance  south  of  the  south  switch 
a  brakeman,  knowing  that  tliere  were 
cars  to  set  out  and  passengers  and  freight 
to  discharge,  cut  the  train  in  two  with- 
out any  immediate  order  to  do  so,  leav- 
ing nine  freight-cars  attached  to  tbe  en- 
gine and  five  loaded  freight-cars,  the  ca- 
boose, and  passenger^sar  to  follow. 
Plaintiff  saw  the  train  approaching  when 
about  one  mile  away,  and,  as  tbe  engine 
and  cars  attached  approached  the  switch 
where  he  was  at  work,  he  and  the  other 
men  on  the  track  stepped  off.  Immedi- 
ately after  the  engine  and  cars  attached 
to  it  had  passed,  the  plaintiff,  without 
looking  south,  stepped  upon  the  track 
with  his  face  from  tbe  south,  and  was  ex- 
amining the  track,  when  he  was  struck 
by  the  advance  car  of  the  rear  section  of 
the  train  and  injured.  There  are  some  un- 
important differences  in  the  statements 
of  witnesses  as  to  the  precise  movements 
of  plaintiff  after  he  stepped  upon  the 
track,  but  all  agree  that  he  did  not  look 
south  before  stepping  on  the  track;  that 
his  face  was  turned  from  tbe  approaching 
cars;  tbat  be  was  looking  oa  the  ground, 
and  did  not  hear  or  seem  to  hear  tbe  calls 
that  were  made  to  him  by  the  brakeman 
and  others.  It  is  unquestionably  true 
that  when  the  first  part  of  tbe  train 
passed  plaintiff  supposed  It  was  tbe  en- 
tire train,  and,  acting  upon  that  belief, 
went  upon  the  track  as  be  did.  There  is 
conflict  as  to  how  the  brakeman  man- 
aged' the  rear  part  of  the  train.  The 
brakeman  testifies  that  when  the  trabi 
was  cut  in  two  be  was  on  the  front  end  of 
the  rear  section,  and  set  tbe  brake  to 
slow  the  cars.  That  he  was  about  six 
feet  from  the  front  end  ot  tbe  car  when 
he  saw  Haden  beside  the  switch,  off  the 
track  on  the  east  side,  looking  down  at 
the  track.  "  He  started  to  go  on  ahead  of 
these  cara,  and  as  he  went  on  I  hallooed, 
and  started  for  another  brake,  and  Just 
as  I  got  to  another  brake  I  su  w  him  tail. 
I  was  about  the  length  of  a  car  and  a 
half  from  him  when  I  called  out  to  him. " 
Tbe  witnesses  all  agree  that  tbe  brake- 
man  was  at  the  brake  on  the  front  end 
of  tbe  first  car,  and  tbat  he  ballooed  to 
Haden,  but  they  differ  somewhat  as  to 
tbe  distance  the  car  was  from  Haden  at 
the  time.  One  witness  says  that  he  thiuics 
it  was  not  over  30  or  40  feet ;  another  says 
the  brakeman  did  not  run  back  on  tbe 
car.  There  was  no  occasion  for  ballooing 
until  Haden  stepped  on  the  track,  and,  as 
this  was  evidently  but  a  tew  moments 
before  be  was  struck,  tbe  time  and  dis- 
tance between  the  warning  and  accident 
were  short. 

4.  We  now  Inquire  whether  there  is  any 
evidence  tending  to  eatablisbtbe  charge  ot 
negligMice  on  the  part  ot  defendant's  em- 
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ploTM.  Tbe  cbarice  la  that  th?y  negrU- 
sently  cat  tbe  train  in  two  pai'tn;  that 
tbey  negligently  permitted  the  main  part 
to  proceed  north  with  the  detached  cars 
following  rapidly  at  some  distance  behind 
in  charge  of  a  brakaman ;  and  that  the 
bralceroan  neglected  to  etop  the  detached 
cars,  or  give  any  proper  aignal  or  warn- 
ing. There  in  no  tefitimnny  whatever 
tending  to  show  that  it  waa  negligence  to 
<>at  the  train,  or  to  pormitthe  rear  section 
to  follow  the  one  in  advance  at  the  speed 
It  did.  Ail  the  witnesses  teifttifylog  on 
that  sobject  say  that  it  is  a  dsooI  way  of 
handling  such  trains,  and  no  witness  says 
differently,  or  that  tbe  cars  were  moving 
at  an  unreasonable  rate  of  speed.  The 
only  possible  inference  of  negligence  in  cut- 
ting and  moving  tbe  train  as  it  was  must 
be  drawn  from  tbe  fact  that  plaintiff  was 
injured,  and  yet  we  know  that  persons 
are  injnred  by  moving  trains  when  there 
1b  no  negligence  in  tbe  management.  Neg- 
ligence cannot  be  Inferred  from  the  fact  of 
tbe  accident  alone.  There  is  no  question 
bnt  that  the  brakeman  hallooed  to  plain- 
tiff as  soon  as  he  stepped  upon  the  track, 
and  it  does  not  api>ear  that  be  bad  any 
other  means  of  giving  him  warning. 
There  was  no  reason  to  expect  be  would 
step  upon  the  track,  or  to  wara  him  soon- 
er. That  the  front  brake  was  set,  and 
that  tbe  brakeman  waa  at  that  brake  be- 
fore and  at  tbe  time  plaintiff  stepped  upon 
the  track,  is  unqueetloned.  Tbe  only 
means  the  brakeman  had  of  stopping  tbe 
car  was  to  go  to  and  set  the  nearest  other 
brake,  which  was  at  least  a  car-length 
away.  This  be  says  be  tried  to  do,  but 
plaintiff  was  struck  before  he  bad  time  to 
do  so.  One  witness  says  he  did  not  run 
back  on  the  car.  Be  this  as  it  may,  It  is 
evident  beyond  question  that  there  was 
not  time  In  which  to  go  to  tbe  other  brake 
and  set  it,  much  ftes  to  stop  the  cars,  be- 
tween tbe  time  the  plaintiff  stepped  upon 
tbe  track  and  tbe  time  he  was  struck. 
Tbe  distance  between  tbe  sections,  the 
speed  at  which  tbey  were  running,  and 
the  testimony  as  to  when  plaintiff  went 
upon  the  track,  leave  no  room  tor  any 
other  concloslon.  We  think  there  is  an 
entire  absence  of  testimony  tending  to  es- 
tablish either  charge  of  negligence. 

5.  We  next  inquire  whether  the  testi- 
mony shows  without  conflict  that  the 
plaintiff  was  guilty  of  such  contributory 
negligence  as  to  defeat  his  right  of  recov- 
ery. His  duties  required  him  to  go  upon 
tbe  track,  hence  he  was  not  guilty  of  neg- 
ligence in  doing  so ;  bat  be  was  bound  to 
exercise  care.  "He  must  take  ordinary 
care  to  learn  tbe  dangers  which  are  likely 
to  beset  him  In  the  service.  He  must  not 
go  blindly  and  heedlessly  to  his  work 
when  there  is  danger."  Magee  v.  Bail- 
way  Co.,  ante,  92.  At  the  time  plaintilT 
went  upon  the  track  he  must  have  known 
tbatattlmefl  tills  train,  which  be  saw  a 
mile  oS,  coming  from  the  south,  was  cut 
in  two,  and  run  as  it  was  that  morning. 
He  knew  that  it  always  carried  a  caboose 
or  way-car  with  a  cupola,  which  he  says 
was  much  smaller  and  quite  different 
from  freight-cars;  and  he  knew  that  for  a 
month  or  more  there  was  always  a  pas- 
aenger-coacb  behind  the  caboose  at  tbe 


rear  of  the  train.  He  stepped  upon  that 
track  without  noticing  the  section  that 
bad  passed  sufflciently  to  know  that  the 
caboose  and  passenger-coach  were  not  at- 
tached, when  by  tbe  sllghteet  glance  be 
would  have  seen  that  they  were  not ;  and 
be  stepped  upon  the  track  without  look- 
ing south,  where  to  have  looked  would 
have  shown  him  the  moving  cars  and  the 
danger  of  going  upon  tlie  track.  Tbe  case 
is  unlike  Farley  v.  Railroad  Co.,  56  Iowa, 
887.  9  N.  W.  Bep.  230.  In  that  case  a  train 
bad  broken  in  two  out  on  the  line  between 
stations,  and  the  plaintiff,  who  had  been 
sent  to  watch  and  signal  the  approach  of 
tbe  train  to  tbe  soctionmen,  not  observ- 
ing that  the  train  was  broken  in  two, 
started  along  the  track  in  the  rear  of  tbe 
advance  part  of  the  train.  He  did  not 
and  had  no  reason  to  know  that  tbe  train 
was  broken  in  two,  nor  to  anticipate  that 
another  train  would  be  following  within 
90  seconds.  He  had  a  right  to  presume 
that  he  could  follow  tbe  train  that  bad 
passed  talm  in  safety.  iSuch  are  not  tbe 
tacts  in  this  case.  This  was  on  the  depot 
grounds,  where,  as  tbe  plaintiff  knew, 
trttins  were  cut  and  run  in  sections.  Far- 
ley did  not  have  such  warning  as.  this 
plaintiff  should  have  taken  from  the  ab- 
sence of  tbe  caboose  and  passenger-car  on 
the  rear  of  what  he  assumed  to  be  the  en- 
tire train.  If,  because  of  plaintiff's  going 
upon  that  track  when  and  as  be  did,  an- 
other (a  passenger,  tor  instance)  bad  suf- 
fered injury,  it  would  scarcely  be  ques- 
tioned but  that  tbe  company  was  negli- 
gent through  this  act  of  its  employe.  If 
going  upon  the  track  when  and  as  he  did 
was  negligence  on  bis  part  such  as  to 
charge  tbe  company  for  an  injury  to  an- 
other resulting  therefiom.  It  was  surely 
negligence  such  as  to  defeat  bis  right  to 
recover  for  injuries  sustained  in  conse- 
quence of  it.  We  think  that  but  one  con- 
clusion on  tbe  questions  of  negligence  can 
be  arrived  at  from  the  testimony,  and 
tbat  is  that  it  establishes  without  conflict 
contributory  negligence  on  tbe  part  of  the 
plaintiff,  and  does  not  tend  to  show  negli- 
gence on  the  part  of  defendant.  We  think 
the  court  erred  in  refusing  the  instruction 
asked,  and  in  overruling  defendant's  mo- 
tion for  new  trial.  As  this  view  fully  dis- 
poses of  tbe  case,  we  do  not  mention  oth- 
er questions  discussed.    Reversed. 


I^BOONO  Nat.  Bank  of  Richmond  v.  Mar- 
tin et  al. 
(Supreme  Court  of  Iowa.    May  19,  1891.) 
Action  os  Notb— Pleading— Defense  aoaikst 

ISDORSBB— IjroORSBMENT  BY  COHPORATIOS. 

1.  In  an  action  upon  a  note  by  tbe  indorsee 
fhpreof  before  maturity,  In  which  the  fact  of  in- 
dorsement is  alleged  in  the  petition,  an  answer 
which  does  not  deny  the  Indurser's  siKnatare, 
and  which  merely  avers  that  the  note  "  was  never 
indorsed  so  aa  to  transfer  title, "  does  not  put  the 
fact  of  indorsement  in  issue;  and  a  defense  that 
the  note  was  fraudulently  transferred,  so  as  to 
defeat  a  counter  claim  of  the  maker,  based  upon 
failure  of  consideration,  cannot  be  interposed. 

2.  An  indorsement  of  a  note  by  a  corporation, 
which  consists  only  of  the  name  of  the  corpora- 
tion in  writing  on  the  back  of  the  note,  is  valid, 
although  the  name  of  the  oi&eer  making  it  is  not 
appended.  • 
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Appei 
ty ;  o.  W.  Wakefield.  Judge. 

Actloo  In  chancery  to  forecloee  a  chattel 
mortgage,  and  to  recover  Judgment  upon 
the  promisBory  notes  aecured  by  It.  By 
the  final  decree  the  plaintlO'a  petition  was 
dismissed.    It  now  appeals  to  this  court. 

E.  Y.  Green  leaf,  tor  appellant.  J.  M. 
Puraona,  tor  appellees. 

Beck,  C.  J.  1.  The  notes  secured  by  the 
mortgage  were  executed  by  defendants 
payable  to  the  order  of  Gaar,  Scott  & 
Co.,  a  corporation,  and  were  transferred 
before  maturity  to  plaintiff,  by  an  in- 
dorsement in  blank  upon  the  bacit  of  the 
notes  In  these  words,  "Gaar,  Bcott  & 
Co. "  The  petition  alleges  the  indorsement 
of  the  notes,  and  no  deni^  thereof;  or  of 
the  signature  of  the  Indorsement,  is  al- 
leged In  the  answer.  This  allegation, 
however,  appears :  "  Defendants  say  said 
notes  were  never  indorsed  by  Oaar,  Scott 
ft  Co.  so  as  to  transfer  title."  The  an- 
swer admits  the  execution  of  the  notes, 
but  alleges "  that  the  indorsement  and 
transfer  of  the  notes  to  the  plaintiff  by 
Gaar,  Scott  ft  Co.  was  fraudulent,  and 
made  with  intent  to  place  the  same  in  the 
hands  of  the  plaintiff,  for  the  sole  and  on- 
ly purpose  that  these  defendants  could  not 
§lead  a  counter-claim  against  said  notes. " 
'he  answer  further  alleges  that  the  notes 
were  exerated  for  a  separator  and  other 
machinery  sold  to  defendants  under  a 
warranty  which  has  wholly  tailed,  and 
this  is  pleaded  as  a  defense  to  this  action. 
As  the  promissory  notes  are  negotiable, 
and  as  they  have  been  transferred  to 
plaintiff,— which  Is  allied  in  the  petition, 
and  not  denied,  bat  admitted,  in  the  an- 
swer, as  above  set  ont,— and  as  this 
transfer  Is  shown  to  have  been  before  the 
maturity  of  the  notes,  the  defendants  can- 
not defeat  the  notes  upon  the  ground 
of  the  failure  of  the  warranty  pleaded  as 
a  defense.  It  the  transfer  was  by  a  valid 
Indorsement,  In  safBdent  form. 

2.  Defendants  Insist  that  the  indorse* 
ment  is  invalid,  for  the  reason  that 
the  Indoraer  Is  a  corporation  authorised 
to  execute  the  indorsement  only  by  the 
signature  of  its  proper  officers,  eltlier 
alone  or  In  connection  with  the  name  of 
the  corporation.  It  rested  upon  defend- 
ants, If  they  disputed  the  signature  of  the 
Indorsement  of  the  notes,  to  deny  it  In 
their  answer.  But  this  they  did  not  do. 
They  allege  that  the  notes  were  not  In- 
dorsed "  BO  as  to  transfer  the  title. "  This 
Is  not  a  denial  ot  the  transfer,  or  of  the 
act  ot  Indorsement,  nor.  Indeed,  that  the 
name  of  the  corporation,  "  Gaar,  Scott  & 
Co.,"  was  signed  or  written  by  a  person 
having  authority  to  do  so.  It  is  an  alle- 
gation as  to  the  effect  of  the  indorsement, 
— of  a  conclusion  of  law,— and  not  of  the 
fact  that  the  Indorsement  was  not  made 
by  the  corporation,  or  by  one  having 
authority  so  to  do.  The  answer  of  defend- 
ants does  not,  in  effect,  deny  the  execu- 
tion of  the  indorsement  by  the  Indorsers. 
If  this  view  be  correct,  the  indorsement 
was  not  pot  In  is^ne  by  the  answer  of  de- 
fendants, and  was  therafore  admitted. 

8.  Bat,  In  our  opinion,  the  signature  ot 
the  Indorsement  Is  safficleat  as  It  appears. 


A  little  tbonght  win  make  this  plain.  The 
name  of  the  corporation  written  on  the 
back  ot  the  instrument  is  In  fact  the  sig- 
nature  of  the  Indorser,  Jast  as  it  would  be 
If  it  were  shown  that  It  was  made  by  an 
officer  of  the  corporation  that  signs  it.  It 
Is  the  corporation  that  does  the  act  by 
the  officer,  for  it  has  not  hands,  and  can- 
not write.  When  the  name  is  found  writ- 
ten upon  the  notes,  it  Is  known  that  It  Is 
intended  as  the  Indorsement  in  blank.  It 
that  name  be  written  there  by  an  officer 
having  authority,  it  will  bind  the  corpo- 
ration, upon  that  tact  being  establlsbed, 
though  the  officer's  name  be  not  snb- 
Bcrfbed  to,  nor  appear  In,  the  instrument. 
It  cannot  be  doubted  that,  had  defend- 
ants raised  an  issue  presenting  the  ques- 
tion whether  the  name  of  the  corporation 
was  written  upon  the  notes  for  the  pnr- 
pose  of  Indorsing  them  by  the  officer 
clothed  with  authority  so  to  do,  the  plain- 
tiff would  have  been  permitted  to  present 
evidence  supporting  the  indorsement  by 
showing  the  authority  ot  the  one  making 
it.  and  his  Intention  to  bind  the  corpora- 
tion as  an  Indorser.  Now,  as  no  such  Is- 
sne  was  raised  by  the  defendants'  answer, 
the  sufficiency  and  validity  of  the  indorse- 
ment stand  as  admitted  in  the  case.  In 
support  ot  these  conclusions,  see  Temple- 
ton  V.  Hayward,  65  ID.  178,  and  Walker 
V.  Krebaum,  67  III.  252.  These  considera- 
tions lead  us  to  the  eonclnsion  that  the 
plaintiff  held  the  promissory  notes  aa  an 
indorsee,  and  the  defenses  pleaded  cannot 
defeat  its  right  to  recover  on  the  notes 
and  chattel  mortgage.  The  cause  will 
be  reversed  and  remanded  for  the  decree  in 
accord  with  this  opinion,  or  a  decree  may 
be  entered  In  this  court,  at  plain  tiff's  op- 
tion.   Bevenied. 


Pkiob  v.  HgNTER. 

(Supreme  Oowrt  of  Kebnuka.    Kay  B,  un.) 

UoxTBAOF— CoiraiDxaA.Tioir— Rssoiasiov — Duxsas 
— Spsoino  PaaroRMAiraB. 

1.  Ilatual  promlaes  are  Boffloient  oonsldera- 
tlon  to  make  a  valid  contract 

8.  A  party  to  a  conbract  Is  not  emtltled  to  a 
resotsaion  wben  he  ia  anwiUlnir  to  perforra  bis 
pert  of  the  agreement. 

8.  Evidence  examined,  and  held  not  snflloiaiit 
to  show  that  the  plaintiS  algned  the  oontaract  un- 
der duress. 

4.  Held,  that  the  defendant  ia  emtltled  to  a 
speoiflc  ezeoatlon  of  the  contract  referred  to  In 
the  opinion. 
(SyUalnu  b|/  0te  Court) 

Appeal  from  district  coart.Famaseoiui- 
ty ;  Cochran,  Judge. 

C.  B.  Roberts  and  J.  P.  Idadeaiy,  for  ap- 
pellant.   A.  T.  Wright,  tor  appellee. 

NoRTAL,  J.  This  action  was  brought 
by  Susan  Prior  to  annul  a  contract  en- 
tered into  between  herself  and  the  defend- 
ant, whereby  she  agreed  to  convey  to 
him  tbe  south-west  quarter  of  section  27, 
township  8  north,  of  range  24  west,  in 
Furnas  county.  The  petition  sets  op 
three  grounds  for  relief:  Ftrat,  want  ot 
consideration ;  aecood,  failure  to  perform 
on  the  part  ot  tbedefendant;  <ftira,dare<ia 
in  procuring  the  contract.    The  delAndant 
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aniiwered,  admitting  the  wxeeatlon  of  tbe 
contract,  and  denies  all  otber  allegatlonB 
of  tbe  petition.  Tbe  detfendant  averBln 
the  answer  that  be  baa  o&eFed  to  perform 
all  tbe  conditions  of  the  contract  by  biro 
to  be  kept,  and  tbat  tbe  plaintiff  refoses 
to'  execute  the  deed.  He  prays  tbat  the 
plaintiff  be  required  to  execute  to  bim  a 
deed  for  tbe  premises.  Tbe  district  court 
rendered  a  decree  canceling  the  contract, 
from  which  tbe  defendant  appeals.  Tbe 
parties  to  the  snit  were  formerly  bnsband 
and  wile.  A  separation  took  place,  and 
the  wife  commenced  proceedings  In  the 
district  conrt  of  Famas  county  to  ob- 
tain a  divorce  and  for  alimony.  On  tbe 
3fl  day  of  July,  1885,  while  tbe  divorce  suit 
was  pending,  Hnnter  conveyed  to  bis  wife 
the  land  in  controversy,  subject  to  Incnm- 
brances  thereon,  and  be  also  turned  over 
to  her  all  his  personal  property,  except- 
ing one  bone.  Tbe  defendant  contends 
tbat  the  agreemeni  was  tbat  tbe  plaintiff 
was  to  return  to  bis  home,  and  that  tbey 
were  to  live  together.  The  plaintiff  In- 
sists that  iu  consideration  of  tbe  convey- 
ance uf  the  land  and  tbe  transfer  of  tbe 
personalty  she  agreed  to  pay  certain  debts 
of  her  husband  and  liens  upon  the  proper- 
ty, and  to  support  the  minor  cblldren, 
vrbo  were  then  living  with  ber;  and  as  a 
further  consideration  she  execnted  and  de- 
livered to  Hnnter  her  four  promissory 
notes  for  the  snm  of  flOO  each.  Mrs. 
Hnnter  subsequently  obtained  a  divorce, 
and  married  one  John  Prior.  It  snffl- 
ctently  appears  tbat  Hunter  was  not  bat- 
IsHed  witb  the  settlement.  So  on  the  lltb 
day  of  January,  1887,  tbe  partien  entered 
into  a  written  agreement,  by  tbe  terras  of 
which  she  was  to  receive  all  tbe  personal 
property,  excepting  two  old  plows.  Slie 
agreed  to  reconvey  to  blm  the  land,  and 
he  was  to  surrender  to  her  tbe  notes  he 
held  against  ber,  three  of  which  were 
then  outstanding,  one  having  been  pre- 
viously delivered  to  her.  It  Is  this  con- 
tract that  the  plain  tiff  seeks  to  have  set 
aside.  The  agreement  to  convey  was  cer- 
tainly based  upon  a  snfBclent  cunBldera- 
tlon.  At  the  time  the  plaintiff  was  In- 
debted to  her  bnsband  in  tbe  sum  of  9800 
and  hiterest  on  her  nofes.  He  stipulated 
in  the  agreement  to  surrender  to  ber  these 
notes,  and  she  agreed  to  deed  the  land  to 
bim.  Ibat  mntoal  promises  are  sufBcient 
consideration  to  make  a  valid  contract  is 
too  elementary  to  require  the  citation  of 
authorities.  It  is  nrged  that  tbe  defend- 
ant has  not  fulfilled  his  part  of  tbe  con- 
trnct  by  delivering  up  tbe  notes.  If  this 
were  true,  still,  under  the  pletkdings  and 
evidence,  the  plaintiff  would  not  be  enti- 
tled to  a  caneellatlon  of  the  aKreemeut. 
There  is  no  alienation  In  tbe  petition,  nor 
l8  there  a  syllable  of  proof,  tbat  tbe  plain- 
tiff bus  ottered  to  perform  her  part  of  the 
contract.  On  the  contrary.  It  concluslv.e- 
ly  appears,  both  In  tbe  pleadings  and  evi- 
dence, tbat  the  plaintiff  bus  always  insist- 
ed that  she  was  not  bound  by  the  agree- 
irient,  and  that  she  was  unwilling  to 
make  the  deed.  The  plaintiff,  therefore, 
was  not  In  a  position  to  ask  a  court  of 
equity  to  annul  tbe  contract  on  tbat 
ground.  There  Is  In  the  record,  however, 
evidence  tending  to  show  tbat  tbe  defend- 
v.48M.w.no.l2 — 47 


ant  placed  the  notes  in  the  bands  of  A.  B. 
Wolfe,  a  Justice  of  the  peace,  to  deliver  to 
the  plaintiff;  tbat  the  Justice  prepared  a 
deed  for  ber  to  sign ;  tbat  be  so  informed 
bpr,  and  she  declined  to  sign  the  deed.  It 
Is  true  tbe  notes  were  not  exhibited  to 
ber,  but  this  was  entirely  unnecessary, 
Bbe  having  refused  to  recognise  tbe  validi- 
ty of  tbe  contract. 

Tbe  remaining  question  to  be  consIdere<l 
Is,  was  tbe  plaintiff's  signature  obtained 
by  duress?  The  testimony  shows  that 
the  day  tbe  agreement  was  signed  tbe  de- 
fendant and  three  of  his  neighbors.  Kits, 
Woodrum,  and  Wolfe,  tbe  last  named  be- 
ing a  Justice  of  the  peace,  went  to  see  the- 
plaintlO  for  the  purpose  of  obtaining  a 
settlement.  Wolfe  and  RIti  arrived  at. 
her  home  first.  Wolfe  Informed  the  plain- 
tiff tbat  Hunter  was  coming  to  settle-  ^ 
with  ber,  to  which  she  replied,  "I  am  glad 
of  it."  Wolfe  advised  ber  to  settle,  or 
Hunter  would  make  trouble.  John  Prior, 
the  present  husband  of  tbe  plaintiff,  was 
present,  and  remained  until  after  alLtbe 
parties  left.  When  tbe  defendant  and 
Wuodrum  arrived  tbe  plaldtiff  and  de- 
fendant commenced  talking  about'the  di- 
vision of  tbe  property.  During  tbe  negoti- 
ations  each  became  angry,  and  tbe  defend- 
ant used  some  profana  and  indecent  lan- 
guage. The  plaintiff  objected  to  his  prop- 
osition of  settlement,  to  which  the  defend- 
ant replied,  "It  you  don't  want  to  settle  it 
tbac  'way  you  can  settle  It  in  court. "  It 
also  appears  that  during  the  conversation 
their  son  Willie  came  in,  and  he  and  bis 
father  bad  some  angry  words.  Willie 
threatened  to  whip  bis  father,  and  tbe  Jus- 
tice said  to  blm  be  would  have  order,  and, 
"If  we  can't  have  order  we  will  have  to 
pnt  you  under  arrest."  Afterwards  the. 
agreement  was  prepared  by  tbe  Justice 
and  signed  .by  the  parties.  Tbe  above 
facts  are  relied  upon  to  establisb  tbe 
charge  of  duress.  In  our  opinion  the 
proof  fails  to  show  tbat  tbe  plaintiff  was 
compelled  to  sign  tbe  contract.  There 
was  no  threat  of  personal  violence.  The 
threat  of  suit,  if  she  did  not  accede  to  bis 
proposition,  was  not  such  duress  as  enti- 
tles her  to  have  the  agreement  set  aside. 
By  tbe  terms  of  the  contract  tbe  plaintiff 
was  to  have  i)OBHee8ion  of  tbe  house  until 
April,  1887.  The  proof  shows  tbat  In  tbe 
latter  part  o(  March  of  that  year  the  de- 
fendant commenced  putting  in  crops  on 
tbe  land,  when  the  plaintiff  informed  him 
she  desired  to  farm  part  of  It,  which  re- 
quest was  refused.  The  plaintiff  subse- 
quently voluntarily  vacated  the  premiHcs. 
Tbe  defendant  has  been  in  possesBion 
ever  since.  This  suit  was  not  brought  un- 
til November,  1887.  Under  the  proof  the 
plaintiff  was  not  entitled  to  equitable  re- 
lief; but  the  defendant,  on  the  surrender  of 
the  plaintiff's  notes.  Is  entitled  to  a  spe- 
clflc  execution  of  tbe  contract.  The  de- 
cree of  the  district  court  Is  reversed.  On 
tbe  defendant  depositing  with  the  clerk  of 
this  court  within  80  days,  for  the  plaintiff, 
tbe  notes  referred  to,  the  plaintiff  is  re- 
quired within  80  days  thereafter  to  exe- 
cute and  deliver  to  the  defendant  a  con- 
veyance for  said  land,  apd,  in  case  she 
fails  to  do  so,  the  clerk  of  this  court  Is  ap-  * 
pointed  a  special  commissioner  to  execute 
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a  deed  to  the  detendant  for  aald  land. 
J  ndgniMit  accordingly.  The  other  Judges 
eoncnr. 


Kautman  et  al.  t.  United  Statbb  Nat. 

Bank.1 
{Supreme  Court  cf  Nebraslta.    Haj  B.  1891.) 

Sjlu  o*  Qoodb  —  CoKSTRuonox  or  CoHnucnr — 
Novation. 

1.  Contracts  construed,  and  h^d  to  be  a  sale 
of  a  stock  of  goods,  etc,  the  pnrohaser  to  as- 
sume and  pay  certain  debts. 

2.  In  a  contract  to  assume  oertain  debts  U 
consideration  of  a  stock  of  goods,  etc.,  two  notes 
were  described  as  one  for  t5U0  and  one  for  11,600, 
due  the  United  States  K.  Bank.  The  testimony 
showed  that  the  notes  were  not  before  the  par- 
ties when  the  contract  was  drawn,  bat  that  the 
only  notes  possessed  by  the  bank  afainat  the 

•  ▼endor  were  one  for  ISOO  and  one  for  $1,SG0. 
Held,  that  the  honk  was  entitled  to  recover 
against  the  purchasers  the  amount  of  said  note*. 
8.  A  pnnnise  made  to  another,  for  the  b«>e- 
fit  of  a  third  person,  can  be  enforced  by  such 
third  person,  although  the  consideration  ud  not 
jnove  directly  trom  turn. 
iSt/Uabiu  bu  the  Court.) 

'Errdr  to  district  court,  Douglas  coon* 
ty;  DoANB,  Judge. 

Balliet,  Ervin  A  Potnta,  for  plaintiffs  in 
error.  Lake,  Hamitton  A  Maxwell,  fur  de- 
fendant In  error. 

Pbb  OuRiAH.  This  is  an  action  upon 
two  promissory  notes,  one  for  f  1,860,  and 
the  other  for  fSOO,  both  drawing  Interest 
at  10  per  cent.  The  defendants  answered 
separately,  but  appeared  by  the  same  at- 
torneys. The  answers  of  the  defendants 
consist  of  certain  special  denials,  and  al- 
lege that  the  $1,S50  note  sned  on  was  not 
■  snarantied  or  assumed  to  l>e  paid  by 
them,  or  either  of  them.  The  InstmmentH 
under  which  It  is  claimed  the  defendants 
are  liable  are  as  follows:  "This  Indenture, 
made  this  8th  day  of  February,  A.  D.  1888, 
between  Kaufman  Bros.,coBnstlng  of  Da- 
vid Kaufman  and  Isaac  Kanfroan,  doing 
bualnesB  under  the  Arm  name  of  Kaufman 
Bros.,  of  Donglas  county.  Neb.,  parties 
of  the  first  part,  and  Levi  Kaufman,  Ed- 
gar P.  Davis,  and  Samuel  Bees,  parties  of 
thesecondpart,  witnessetb:  That  tbesaid 
iftirtles  of  the  first  part,  in  consideration 
of  the  sum  of  twenty  thousand  dollars  in 
hand  paid  by  the  parties  of  the  second 
part,  have  bargained  and  sold,  and  by  these 
presents  do  grant  and  convey,  unto  the 
said  parties  of  the  second  part,  tti«lr  exec- 
ntor<«,  administrators,  and  assigns,  the 
following  described  goods  and  chattels, 
to- wit:  The  said  personal  property  here- 
by sold  as  aforesaid,  bein^  now  owned, 
kept,  and  used  by  the  parties  of  the  first 
part,  at  the  buildings  and  places  of  bosi- 
ness  known  as  'Kaufman  Bros.'  Ogar 
Store,'  and  located  at  Nos.  207  South  16th 
St.,  216  South  18th  St.,  1009  Famam  St., 
in  the  city  of  Omaha,  Neb.,  and  consisting 
of  all  and  singular  the  personal  property 
of  the  party  of  the  first  part,  now  is  and 
belonging  to  said  places  of  business,  re. 
Bpectlvely,  and  conHlAting  principally  of: 
(1)  All  the  gooJs,  chuttelB,  wares,  and 
.  merchandiae,  cnnetlatlnK  oT  the  stock  of  to- 
bacco, pipes,  clgar-bolderR,  fancy  articlps, 
cigars,  cigarettes,  and  all  of  the  stock  of 
'Petition  (or  rehearing  pending. 


goods,  chatty,  wares,  and  merchandise 
owned  by  us  and  kept  by  us  in  the  bnild- 
Ing  and  place  of  business  No.  307  South 
16th  St.,  Omaha,  Neb.;  also  all  the  fixt> 
uree,  show-cases,  counters,  shelving,  in- 
cluding all  articles,  goods,  and  chattels 
owned  by  us,  and  used  in  running  the  busi- 
ness, and  contained  In  the  store  ond  baee- 
ment  No.  207  South  16th  St.  (2)  All  the 
stock  of  goods,  chattels,  wares,  and  mer- 
chandise, consisting  of  tobacco,  pipes, 
cigar-holders,  fancy  articles,  cigars,  cigar- 
ettes; also  all  fixtures,  including  conn  ten, 
shelving,  show-cases,  indnding  all  arti- 
cles, goods,  and  chattels,  owned  by  ua 
and  contained  in  the  store-room  and  base- 
ment No.  216  South  18th  St..  Omaha.  Neb. 
(8)  All  of  the  stock  of  goods,  wares,  mer- 
chandise, consisting  of  tobacco,  i>Ipes, 
fancy  articles,  cigars,  cigarettes,  clgar- 
hoiders;  also  the  fixtures.  Including  coun- 
ters, shelving,  show-cases,  inclndtng  all  the 
goods  and  chattels  owned  by  os,and  kept 
in  the  store-roum.  No.  1009  Famam  St., 
Omaha,  Neb. ;  the  'intention  being  to  sell 
and  convey  to  the  said  Levi  Kaufman, 
Edgar  P.  Da<rls,  and  Samuel  Bees  all  of 
our  personal  property  of  any  Icind  and 
nature,  Jn  the  premiaes  iiereinbefore  de- 
scribed. (4)  All  the  interest  of  the  said 
parties  of  the  first  part,  as  lessees  In  the 

S remises  above  described,  to-wit,  No«a07 
outb  IMh,  No.  316  South  18th  St..  and 
No.  1000  Famam  St.,  Omaha,  Neb.,  and 
all  the  estate,  title,  and  interest  of  the 
said  parties  of  the  first  part  in  and  to  said 
premises.  Tbeeonditlonoftheabovesatels 
such  that  whereas,  the  said  Levi  Kaufman 
stated  and  is  surety  for  fO.OOOon  the  notes 
of  the  said  Kaufman  Bros.,  due  the  Bank 
of  Commerce;  also  one  note  of  f  1,600.00 
and  a  note  of  f600.00,  IT.  S.  Nat'I  Bank,  all 
drawing  interest  at  the  rate  of  10%.  the 
date  when  said  note  was  given,  and  the 
date  npon  which  that  falls  due,  cannot 
now  be  given  by  the  parties  of  the  first 
part;  and  also  casta  loaned  the  said  Kauf- 
man Bros,  in  the  sum  of  fSOO.OO  by  the 
said  Levi  Kaufman;  and  whereas,  the 
said  Edgar  P.  Davis  indomed  and  stands 
security  for  the  said  Kaufman  Bros,  for 
two  notes  tor  the  sum  of  $750.00  each,  one 
note  for  $1,074.6^  also  three  notes,  $3,- 
100.00,  91,000.00,  f  1,000.00.  respectively,  and 
cash  loaned  In  the  sum  of  9260.00  to  the 
said  Kaufman  Bros. ;  also  one  for  92,164.- 
00,  for  which  the  said  Davis  stands  sccd- 
rlty,  and  indorsed  for  the  said  Kanfman 
Bros.;  and  whereas,  the  said  Samuel 
Bees  stands  security,  and  indorsed  notes 
for  the  said  Kanfman  Bros.,  as  follows, 
to-wit,  one  note  for  93,460.00,  two  notes, 
one  for  91,247,  and  one  for  91.000.00;  also 
the  said  Bees  has  loaned  Kaufman  Bros, 
cash  in  the  sum  of  9006.00:  Now,  where- 
as, the  said  Kanfman  Bros,  has  failed  to 
pay  said  notes,  and  cannot  meet  the  pay- 
ment of  said  notes,  now,  therefore,  the 
said  Kaufman  Bros,  do  hereby  sell,  trans- 
fer the  above-described  property  to  thesec- 
ond  parties  herein  for  the  payment  of 
said  notes  and  indebtedness  of  thestfid 
Kaufman  Bros,  to  the  said  Levi  Kanf- 
man.aEdgar  P.  Davis,  and  Samuel  Bees. 
It  in  expressly  agreed  that  the  said  secuud 
pnrttes  may  takepoHseasion  of  said  Koods. 
chattels,  and  wares  and  merchandise,  and 
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tbl8  posseaslon  is  tbeir  aatbdHty.  In  wit- 
ness whereof  we  have  hereto  set  oar  hand 
and  seal  this  8th  day  of  Febrnary.  A.  D. 
1888.  KAinrifAN  Bbob.  By  David  KAur- 
MAN.  Datid  Kaufman.  Isaac  Kaufman. 
Witness :  R.  B.  Ervin.  "  This  instrnment 
"Was  duly  ^cknowledg^ed. 

At  the  same  time  the  defendants  en- 
tered into  the  followins  agreement  with 
Kaufman  Bros.:  "This  agreement  made 
and  entered  into  dn  this  8th  day  of  Feb- 
ruary, A.  D.  1888,  by  and  between  ■Kauf- 
man Bros.,  conslstlug  of  David  Kaufman 
and  Isaac  Kaufman,  parties  uf  the  first 
part,  and  Levi  Kaufman,  Edgar  P.  Davis, 
and  Samoel  Bees,  parties  of  tbe  second 
part,  witnessetb :  TJiat  tbesaid  Kaufman 
Bros.,  David  and  Isaac  Kaotman,  as 
aforesaid,  are  to  transfer,  sell,  and  set 
over  onto  Levi  Kanfman,  Edgar  P.  Da- 
vis, and  Samuel  Bees,  all  of  onr  personal 
property,  consisting  of  all  of  tbe  stock 
of  goods,  wares,  and  merchandise,  cbattds 
of  every  kind  and  nature,  contained  in  tbe 
three  store-rooms  and  basements  of  tbe 
store-bailding,a07  South  16tb  St..  2168oatb 
18tb  St..  and  1009  Famam  St.,  Omaba, 
Nab. ;  also  all  of  onr  real  estate  situated 
In  Dooglas  county  and  Sarpy  county. 
Neb.,  and  Monona  county.  Iowa,  except 
the  bomeatead  of  David  Kanfman,  said 
real  estate  being  In  the  name  of  David 
Kaufman.  In  consideration  and  in  foil 
pfurment  tor  tbe  indebtedness  due  from 
as,  the  said  Kanfman  Bros.,  to  tbe  said 
Levi  Kaufman,  Edgar  P.  Davis,  and  Sam- 
oel Rees,  and  tor  tbe  fortber  consideration 
from  Edgar  P.  Davis  and  Samuel  Bees  of 
9S,«00.0U  cash  in  hand  paid,  tbe  receipt 
whereof  is  hereby  acknowledged,  and  we, 
tbe  said  Levi  Kaotman,  Edgar  P.  Davis, 
and  Samnel  Rees,  do  hereby  pledge  and 
bind  ourselvee,  onr  heirs,  executors,  and 
administrators,  to  hold  the  said  Kaufman 
Bros,  barmless  from  all  liahllity  on  all 
notes  which  we  have  either  Indorsed  tor 
tbem  or  signed  with  them,  or  pot  up  col- 
lateral security  tor,  and  which  we,  before 
the  execotloo  of  this  agreement,  guaran- 
tied the  payment.  Witness  onr  band  this 
8tb  day  of  February,  A.  D.  1888.  Katjfman 
Bros.,  by  David  Kaufman.  David  Kauf- 
man. Isaac  Kaufmam.  Edoar  P.  Davis. 
Samuel  Rbbs,  by  B.  P.  Davis.  Levi 
Kaufman,  by  B.  S.  Ebvin.  We,  Levi  Kauf- 
man and  Samuel  Rees,  hereby  accept, 
«l^rm,  and  ratify  the  above  and  forego- 
ing agreonent.  ISamubl  Bees.  Levi 
Kaufman.  " 

The  ronstmctlon  of  these  instruments 
was  before  this  court  in  Kanfman  v.  Co- 
bum,  46  N.  W.  Rep.  lOlO;  and  It  was  held 
that  tbe  plaintiffs  in  «rror  had  agreed  to 
assume  the  debts  mentioned  in  the  agree- 
ment on  the  consideration  that  they  were 
to  receive  the  property  deHcribcd  therein. 
They  did  receive  this  nroperty.  and  there- 
by agreed  to  pay  the  debts  mentioned. 
This  was  not  a  case  of  trust,  wberethe 
plalntilts  in  error  agreed  to  sell  tbe  prop- 
erty and  pay  the  debts;  but  one  in  which 
they  agreed.  In  consideration  of  receiving 
tbe  property,  tbat  they  would  pay  tbe 
debts  specified.  Each  of  tbe  plaintiffs  in 
error  had  become  security  in  a  large 
amount  for  Kaufman  Bros.,  and  It  is 
probable  that  they  saw  tbat  their  prin- 


cipals would  be  unable  to  pay  tbe  debts  for 
which  tbey  were  security,  and  hence  that 
they  would  be  liable  therefor.  Therefore, 
in  order  to  secure  themselves,  they  pur- 
cliased  tbe  property,  and,  as  part  of  the 
consideration,  agreed  to  pay  notes  to  the 
amount  of  $2,000  and  interest  due  the  de- 
fendant in  error.  The  contract  of  sale 
was  drawn  in  tbe  office  of  an  attorney, 
and  the  amount  of  the  notes  was  merely 
stated  in  a  general  way,  apparently  from 
memory.  The  proof,  however,  clearly 
shows  that  the  defendant  in  error  pos- 
sessed no  other  notes  against  Kaufman 
Bros,  besides  those  in  sidt.  and  that  the 
note  described  in  the  agreement  tor  $1,600 
most  have  referred  to  the  one  tor  $1,330. 
In  effect,  as  part  of  the  consideration  for 
the  property  purchased  by  t,be  plaintiffs 
in  error,  tbey  promised  to  pay  notes  to ' 
the  defendant  to  the  amount  of  $2,000  and 
interakt.  They  are  now  complaining  be- 
cause those  notes,  without  Interest, 
amount  only  to  tbe  sum  of  $1,H60.  A  mere 
statement  of  the  proposition  shows  bow 
untenable  the  position  of  the  plalntltIB  In 
error  Is.  The  plaintiffs  In  error  having 
made  a  promise  for  tbe  benefit  of  tbe  de- 
fendant in  error,  the  latter  can  maintain 
an  action  thereon.  Shamp  v.  Ueyer,  20 
Neb.  223,  29  N.  W.Rep.  S79;  Mlliani  v.Tog- 
nini,  (Nev.)  7  Pae.  Rep.  279;  Lawrence  v. 
Fox,  20  N.  T.  268;  Farley  v.  Cleveland,  4 
Cow.  432,  0  Cow.  639;  King  v.  Whltely.  10 
Paige.  465;  Halsey  v.  Reed,  0  Paige,  446; 
Schemerhom  v.  Vanderheyden,  1  Johns. 
189;  Basselt  v.  Hughes,  43  Wis.  819.  It  Is 
apparent  tbat  the  Judgment  of  the  court 
below  for  $1,860  and  Interest  is  right,  and 
it  is  affirmed. 


State  ex  nl.  Thateb  v.  Botd. 

(Supreme  Court  of  Ndbratika.    ICay  B,  1801.) 

JoBiBDioTiox  or  SuPBun  Conn — Quo  Wabhait- 

«0  —  El.BOTIO^  or  GoYIBlfOB— BUOIBIUTT  Of 

Alien— PxooF  or  Citizknibip— Natobauzation 

— CoMtTITDTIONAL  LaW  —  TSBIC   Ot  OWWIOE  OV 

OovcBNOB— Von)  Elbotiox  —  UiOKTS  or  Lun- 

TBHAKT  OoVCBNOB. 

1.  The  supreme  oonrt  has  jnrlsdiotion  to  en- 
tertain proceedings  by  Informmon  in  the  nature 
of  quo  warranto,  instituted  for  the  pDruose  of 
determining  the  rights  of  persons  claiming  the 
offloe  of  governor. 

8.  Under  tbe  provisions  «t  section  9,  art  B, 
ef  the  eonstitotlen,  no  penon  is  eligible  to  the 
office  of  governor  who  has  not  been  a  oltixen  of 
the  United  States  and  of  this  state  for  at  least 
two  years  next  proceeding  the  election  at  whioh 
such  officer  is  to  be  chotfMi. 

8.  Where  a  plurality  of  votes  are  oast  for  a 
person  for  a  public  office  who  is  Ineligible  the 
eleotioB  Is  void. 

4.  Under  tbe  fourth  seetion  of  the  sot  of  con- 
gress, entitled  "An  act  to  establish  an  uniform 
role  of  nkturaUzstion, "  approved  April  14,  Ufa, 
tbe  ohild  of  an  alien,  under  21  years  of  age,  al- 
though born  in  a  foreign  oountiy,  becomes  a  oitl- 
sen  by  tbe  nataralisatlon  of  his  parents,  If  dwell- 
ing within  the  United  States  at  the  time  the  par- 
ent is  admitted  to  oltlzenahip;  bat  It  does  not 
have  that  effect  if  he  is  over  ai  years  old  at  the 
time  tbe  parent  is  naturalized. 

6.  The  order  of  a  court  admitting  an  alien  to 
citizenship  is  a  Judicial  act  in  tbe  nature  of  a 
Judgment,  and  can  be  proved  only  by  tbe  record. 

6.  The  fact  that  an  alien  has  for  many  years 
voted  at  elections  held  in  this  state,  and  filled 
important  public  offices,  does  not  establish  that 
he  Is  a  citizen  of  the  United  States. 
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7.  Where  an  alien  fs  natarallxed  nnder  fhe 
natnraUxation  laws,  hia  citizenship  dates  from 
ttie  time  the  order  of  the  court  is  made  admitting 
him  to  citizenship. 

8.  The  alien  inhabitants  of  the  territory,  of 
Nebraska  at  the  time  of  its  admission  as  a  state 
did  not  become  citizens  of  the  United  States  by 
Tirtue  of  the  acts  of  congress  admitting  the  state 
Into  the  Union. 

9.  The  words,  "citizen  of  the  United  States, " 
as  used  in  section  9,  art  5,  of  the  state  constitu- 
tion, construed  to  mean  a  person  who  is  an 
American  citizen  by  birth,  or  a  person  of  foreisn 
birth  who  has  been  duly  naturalized  under  the 
proTislons  of  the  uniform  rule  of  naturalization* 
established  by  congress. 

10.  Under  section  1,  art  6,  of  the  oonstita- 
tlon,  a  person  elected  to  the  offloe  of  goremor  Is 
entitled  to  dlsofaatge  the  doties  and  receive  the 
emoluments  of  the  office  foi:  the  term  of  two  years 
from  the  first  Thursday  after  the  first  Tuesday 
In  January  following  his  election,  and  until  a 
successor  fs  duly  elected  and  qualined. 

11.  Where  the  person  receiving  the,  highest 
number  of  rotes  for  the  office  of  governor  is  in- 
eligible, under  die  constitution,  to  be  elected, 
tiM  governor  holds  over. 

iS.  The  duties  of  the  chief  executive  offloe  of 
the  state  devolv*  ujwn  the  lieutenant  governor  in 
certain  contingencies,  among  which  are  the  fail- 
tire  of  the  goverhor-elect  toouall^and  disability 
of  the  governor.  It  cannot  be  said  'Uiat  there  has 
been  a  failure  to  qualify  where  no  person  has 
been  oonstitntionaUy  elected  to  the  office. 

18.  The  words  "other  disabllitlea  of  the  gov- 
ernor."  appearing  in  section  16,  art  &  of  the  con- 
sUtataon,  have  no  reference  to  the  ineligibility  of 
the  person  to  be  elected,  but  cover  any  disablli^ 
of  the  governor,  not  specifically  enumerated  in 
the  secnon,  occurring  after  the  oommenoement 
of  his  term  of  office. 

14.  Held,  that  when  the  non-election  of  a  per- 
son to  a  public  tsOsse  is  ascertained  by  prooeed- 
ings  in  quo  loarremto,  the  person  entitled  to  hold 
over  must  then  re^ualify. 
Maxwbll,  J.,  dissenting. 

(SyUobtM  bv  the  Court.) 

Quo  warranto. 

John  L.  Webater,  O.  P.  Maaoa,  and  J.  H. 
Blair,  lor  relator.  John  D,  Howe,  John C. 
Cowla,  and  J.  CCrawfon/,ior respondent. 

NORVAL,  J.  Tbls  to  action  of  quo  war- 
raato,  broa$:tat  in  this  court  by  John  M. 
Tbayerin  bis  own  behalf,  the  attorney 
general  having  refased  to  prosecute  the 
same,  to  establish  the  relator's  rieht  to 
the  office  of  sovernor  of  this  state,  and  to 
oast  the  respondent  therefrom.  The  In- 
tormution  allejces : 

"  n )  On  the  Tnesdny  next  succeeding  the 
first  Monday  of  November  of  the  year  1888 
be,  the  said  John  M.  Tliayer,  was,  and  tor 
mure  than  two  yeurs  next  preceding  that 
time  bad  been,  a  citlsen  of  the  United 
States  and  of  tbls  state,  and  then  had, 
and  now  has,  all  the  qnallflcatlons  re- 
quired by  law  to  bold  the  office  of  gover- 
nor of  the  state  of  Nebraska. 

"  (2)  At  the  general  election  of  tbls  state 
at  the  date  aforesalcl  for  tbe  election  of 
governor  and  all  state  officers,  in  accord- 
ance with  the  provision  of  the  constitu- 
tion and  laws  of  tbls  state,  lie  was  duly 
elected  governor;  that  he  duly  quallfled 
and  entered  upon  the  duties  of  said  office 
on  the  first  Thursday  after  tbe  first  Toes- 
day  in  January,  1889,  and  ever  since  then 
he  has  exercised,  and  now  exercises,  tbe 
duties  of  said  ofllcft. 

"  (8)  That  bis  said  election  and  oath  of 
office  as  Kovemor  made  It  bis  duty  to  hold 


his  office  foi*  tbe  term  of  two  years  from 
the  first  Thursday  after  tbe  first  Tuesday 
in  tbe  January  next  after  bis  election,  and 
untU  bto  successor  should  be  elected  and 
qualified. 

"  (4)  That  there  was  held  anotber  gen- 
eral election  of  this  state  on  tbe  Tuesday 
next  succeeding  tbe  first  Monday  of  No- 
vember in  the  year  1890  for  the  election  of 
governor  and  other  officers,  and  tbe  re- 
turns of  said  election  fbr  the  officers  of  tbe 
execpftlve  department  were,  as  required  by 
tbe  constitution,  sealed  up,  and  transmit- 
ted by  the  returning  officers  to  the  secre- 
tary of  state,  directed  to  tbe  speaker  of 
the  house  of  representatives,  who  did,  on 
theStb  day  of  January,  1891,  immediately 
after  tbe  organisation  of  tbe  bouse,  and 
before  proceeding  to  other  Ijusineas,  open 
and  publish  the  same,  in  tbe  presence  uf  a 
majority  of  each  house  of  tbe  legislature, 
who  were  tor  that  purpose  assembled  in 
the  bail  of  tbe  house  of  representatives. 

"(6)  That  said  returns  so  sealed  up, 
transmitted,  opened,  and  published 
showed  that  tbe  whole  number  of  votes 
cast  at  said  general  election  for  the  several 
persons  voted  for  for  the  office  of  governor 
aggregated  214.090;  that  of  said  •number 
of  votes  so  cast  for  governor,  James  E. 
Boyd  recrtved  71.381;  J.  H.  Powers  re- 
ceived 70,187;  L.  D.  Richards  received  68,- 
878;  and  there  were  scattering  8,694;  and 
James  E.  Boyd,  being  tbe  person  having 
the  highest  number  uf  votes  for  tbe  office 
of  governor,  was  by  said  speaker  declared 
duly  elected  governor  for  the  term  of  two 
years  from  the  first  Thursday  after  the 
firsl  Tuesday  of  January.  1891,  and  until 
bis  successor  should  be  elected  and  quali- 
fied. And  relator  exhibits  herewith  and 
makes  a  part  hereof  a  duly  certified  and 
authenticated  copyof  said  returns. 

"  (6)  That  thereupon  the  said  James  E. 
Boyd  took  tbe  oath  of  office  required  to 
be  taken  by  execatlve  officers  before  they 
enter  upon  their  official  duties,  and  has 
usurped  and  Invaded  the  office  of  gover- 
nor of  Nebraska,  and  has  unlawfully  at- 
tempted, and  now  unlawfully  attempts, 
to  bold  said  office  and  perform  tbe  duties 
of  governor  of  Nebraska,  and  will  con- 
tinue so  to  do  unless  ousted  by  tbe  Judg- 
ment of  this  bonorable'conrt. 

"(7)  But  the  relator  farther  gives  the 
court  to  understand  and  be  Informed  that 
tbe  said  JameA  E.  Boyd  was  not  at  |he 
time  of  his  said  pretended  election  on  the 
said  Tuesday  next  succeeding  the  first 
Monday  of  November,  1890,  a  citisen  of  the 
United  States,  and  becanse  he  was  not,  as 
afuresuid,  then  a  clttsen  of  thu  United 
States,  he  was  not  then  ellxlble  to  the 
office  of  governor  of  this  state,  and  as  yet 
no  person  eligible  thereto  has  been  elected 
and  qualified  to  succeed  your  Informant; 
and  It  is  the  bounden  duty  of  the  relator 
to  hold  and  continue  In  tbe  office  of  gov- 
ernor until  some  i>ersoD  eligible  thereto 
shall  be  elected  and  quallfled  as  his  suc- 
cessor. That  in  truth  and  In  fact  tbe  said 
James  E,  Boyd<  was  born  in  Ireland,  of 
alien  parents,  in  about  the  year  IN.34. 
That  he  was  brought  to  this  country 
when  about  ten  years  of  age,  by  his  father, 
whose  name  was  and  is  Joseph  Boyd, 
who   settled   In  about  tbe  year  1844   at 


Digitized  by^OOQlC 


Neb.) 


STAT£  t.  BOYD. 


741 


ZaneBTllle,  MaBklngam  county,  tn  the  state 
of  Ohio,  where  he  hen  ever  finico  resided, 
and  now  resides.  That  tbe  said  Joseph 
Boyd,  father  of  the  said  James  E.  Bnyd, 
lias  never,  since  lie  came  to  this  country 
and  settled  at  ZanesvlUe.  Ohio,  resided  at 
any  other  place.  That  on  the  5th  day  of 
March.  1840,  at,  in,  and  during  the  Febm- 
ary  (1849)  term  ol  the  common  pleas  court 
of  said  MnskinKum  county,  in  the  state  of 
Ohio,  the  said  Joseph  Buyd,  a  native  of 
Ireland,  and  father,  as  aforesajd,  of  the 
said  James  E.  Boyd,— and  when  the  said 
James  E.  Boyd  was  about  fifteen  years  of 
nse. — in  open  conrk  declared  it  to  b«j  his 
bonu  ttde  intention  to  become  a  citlsen  of 
the  United  States,  and  to  renounce  and 
abjure  forever  all  allegiance  and  fidelity  to 
ev^ry  foreign  prince,  potentate,  state,  or 
Hoverngnty  whatsoever;  and  particular, 
ly  the  queen  of  Qreat  Britain  and  Ireland. 
[Here  follows  a  copy  of  tbe  Journal  entry 
from  the  records  of  said  common  pleas 
court,  showing  such  declaration  of  inten- 
tion.] 

"(8)  And  relator  further  gives  the  court 
to  understand  and  be  informed  tbat  the 
snld  Joseph  Boyd,  father  of  aforesaid 
James  E.  Boyd,  never,  while  the  said  James 
E.  Buyd  was  under  tbe  age  of  twenty-one 
years,  applied '  to  be  admitted  to  become 
a  citlten  of  the  United  States,  and  was 
never  naturalised,  and  never  did  become  a 
citlsen  ol  tbe  United  States  while  the  said 
James  E.Boyd  was  under  the  age  of  twen- 
ty-one years;  that  at,  tn,  and  during  tbe 
October  (ISiWr  term  of  the  common  pleas 
court,  held  vvitliin  and  for  tbe  county  of 
Aluskiiignm,  state  of  Ohio,  and  never  be- 
fore, and  not  until  after  the  Habl  James  E. 
Boj'd  was  upwards  of  twenty-<]ne  years 
of  uge,  and  not  until  he  was  ut  the  age  of 
fifty -six  years,  the  said  Joseph  Boyd,  fa- 
ther of  the  said  James  E.  Boyd,  a  native 
u(  Ireltfnd,  and  up  to  that  time  and  then  a 
Hubjevt  of  the  queen  of  Ureat  Britain  and 
Ireland,  appeared  In  open  court,  and  made 
application  to  be  admitted  to  become  a 
citlsen  of  tbe  United  States,  and  proved  to 
the  satisfaction  of  the  court  that  he  de- 
clared his  intention  to  become  a  citlsen  of 
the  United  States  on  the  6tb  day  of  March, 
1849,  before  the  court  of  common  pleas  of 
Musklngnm  county,  Ohio,  and  also  pro- 
duced his  certificate  of  such  declaration  of 
intention,  and  that  he  had  resided  within 
the  limits  of  tbe  United  States  five  years 
then  last  past  and  for  one  year  at  least 
then  last  past  within  the  state  of  Ohio, 
and  that  during  tbat  time  he  had  behaved 
as  a  man  ol  good  moral  character,  at- 
tached to  the  principles  of  the  constltntion 
ol  the  United  States,  and  well  disposed  to 
the  good  order  and  happiness  of  the  same; 
and  thereupon  the  said  Joseph  Boyd 
made  solemn  oath  tbat  he  would  support 
the  constitution  of  the  United  States,  and 
that  he  did  absolutely  and  entirely  re- 
nounce and  abjure  all  allegiance  and  fidel- 
ity to  every  foreign  prince,  potentate, 
state,  or  sovereignty,  and  particularly  to 
Great  Britain  and  Ireland  and  tbe  queen 
of  England,  ivhose  subject  be  then  was; 
and  the  conrt,  Ij^eing  then  satisfied  that 
said  Joseph  Boyd  had  complied  with  the 
laws  of  the  United  States  relating  to  the 
natnraliration   of  aliens,  it  was  ordered 


that  he  he,  and  he  then  was,  admitted  to 
become  a  cltisen  of  tbe  United  States,  a 
certificate  thereof  was  then  Issued  to  him ; 
and  before  that  time  he  had  never  t>een 
and  was  not  a  citizen  of  tbe  United  States. 
[Here  Is  set  out  a  certified  copy  of  the  rec- 
ords  ol  said  common  pleas  court,  showing 
the  application  of  Joseph  Boyd  to  be  ad- 
mltteid  to  become  a  citizen,  and  bis  admis- 
sion to  citizenship.] 

"  (9)  And  the  relator  further  shows  that 
carefnl  and  diligent  search  has  been  made 
by  the  clerk  of  the  court  of  common  pleas 
of  said  Muskingum  county,  Ohio,  through 
all  the  records  o(  his  said  office,  and  tbe 
only  record  or  Journal  entry  in  any  shape 
or  form  In  said  conrt  and  in  the  records 
thereof  of  or  concerning  the  declaration  of 
intention  to  become,  and  application  of 
the  said  Joseph  Boyd  to  be  admitted,  a 
citizen  of  the  united  States  in  said  office 
Is  found  upon  page  187  of  Journal  *  T,'  and 
upon  page  146  of  Journal  42;  and  the  only 
record  or  Journal  entries  in  said  office  of 
the  naturalisation  of  said  Joseph  Boyd  is 
found  upon  said  page  146  of  said  Journal 
No. 42;  and  thatsald  twoentrieacunstltute 
the  only  and  entire  record  of  the  natural- 
isation of  said  Joseph  Boyd,  as  shown  by 
the  records  and  journals  of  said  court. 
And  the  relator  exhibits  and  shows  to  the 
court  the  certificate  of  the  clerk  of  said 
court  duly  signed,  and  made  under  oath, 
showing  such  facts. 

"  (10)  And  tbe  relator  further  showsthat 
the  said  James  E.  Boyd  has  never  at  any 
time  declared  his  intention  to  becomes 
citizen  of  the  United  States ;  nor  has  be 
ever  made  application  to  be  admitted  as 
a  citizen  of  the  United  States,  but  has  ever 
remained  an  alien  and  a  subject  of  the 
queen  of  Great  Britain  and  Ireland ;  and 
relator  says,  Mbr  reason  of  the  premises 
and  by  reason  of  the  legal  disqualification 
of  the  said  James  E.  Boyd  to  hold  said 
office  of  governor,  the  said  election  for 
governor  was  and  Is  null  and  void. 

"(11)  And  the  relator  further  shows 
that,  notwithstanding  tbe  fact  that  the 
said  James  E.  Boyd  was  and  is  ineligible 
to  the  office  of  governor  as  aforesaid,  and 
notwithstanding  the  fact  that  the  relator 
is  bound  to  continue  in  and  to  hold  the 
office  of  governor,  and  is  entitled  to  the 
peaceable  and  undisturbed  possession  of 
the  office  of  governor  and  tbe  furniture 
and  records  thereof,  yet  the  said  James  E. 
Boyd  has  usurped  and  invaded  the  office 
of  governor  of  Nebraska  unlawfully,  and 
has  unlawfully  undertaken  to  perform  the 
duties  of  said  office,  and  tbe  relator  has 
refased  and  refuses,  for  the  reasons  herein- 
before stated,  to  suiTender  said  office  to 
said  defendant,  and  will  not  do  so  unless 
required  so  to  do  by  the  Judgment  of  this 
honorable  court  upondue  hearing  had. " 

The  relator  prays  tor  a  Judgment  of 
ouster,  and  that  he  be  duclareil  entitled  \o 
said  office  until  such  time  as  some  person 
eligible  thereto  shall  be  elected  and  quali- 
fied as  bis  succeiisor.  To  the  information 
the  respondent  filed  a  motion  to  dismiss 
the  cause  on  the  grounds:  (1)  That  the 
relator  has  no  right  to  institute  or  main- 
tain the  action ;  (2)  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action;    (3)  tbat  tbe  petition 
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Bhowa  that  the  reapondent  is  the  daly 
elected,  quallfled,  and  acting  de  Jure  gov- 
ernor, and  la  entitled  to  hold  and  dis- 
charge the  datiea  of  said  office  for  the  term 
of  two  years  from  the  8th  day  of  January, 
1891.  After  argument  at  the  bar,  the  mo- 
tion was  overruled,  and  thereupon  the  re- 
spondent answered  the  relation  a«  fol- 
lows: 

"Now  cornea  the  respondent,  James  E. 
Boyd,  and  admits  that  the  attorney  gen- 
eral of  this  state  refuses  to  prnaeeute  this 
action,  and  protests  and  Inalsta  and  avera 
the  fact  to  be  that  the  information  herein 
is  insufficient  in  law  to  require  the  re- 
spondent to  make  answer  thereto,  for 
that  it  does  not  show  that  said  John  M. 
Thayer  has  any  right  or  title  to  the  said 
ofUce  of  governor  of  Nebrasica,  or  that  be 
has  any  right,  title,  or  authority  to  insti- 
tute, maintain,  or  prosecute  tills  action ; 
and  for  that  said  information  does  not 
,  state  facts  sufficient  to  constitute  a  cause 
of  action.  Further  answering,  respondent 
admits  the  allegations  of  the  1st,  SSd,  8d, 
4tb,  and  6th  paragraphs  of  the  informa- 
tion, except  as  hereinafter  shown.  Fur- 
ther answering,  said  respondent  shows  to 
the  court  that  said  John  M.  Thayer  was 
at  the  regular  state  election  held  in  the 
state  of  Nebraalta  in  November,  A.  D.  1888, 
elected  to  the  ofBce  of  governor  of  this 
state  for  a  term  thereof  commencing  in 
January,  1889;  and  that,  upon  the  can- 
vass of  the  votes  cast  at  said  election,  he 
was  duly  declared  to  be  so  elected:  that 
,  the  term  of  said  office  is  fixed  by  the  con- 
stltatlon  to  commence  on  the  first  Thurs- 
day after  the  first  Tuesday  in  January 
succeeding  the  election,  and  continues  for 
a  period  of  two  years,  and  until  bis  suc- 
cessor shall  be  elected  and  qualified.  And 
the  respondent  further  sayt  that  the  laws 
of  NebraalEa  at  all  the  times  herein  men- 
tioned provided  that,  if  a  qualified  incum- 
bent of  the  office  holds  over  by  reason  of 
the  non-election  or  non-appointment  of  a 
successor,  he  shall  qualify  within  ten  (10) 
days  from  the  time  at  which  his  successor. 
If  elected,  should  have  qualified  by  taking 
the  oath  of  office,  ezecutingit, in  having  ap- 
proved and  Bled  for  record  his  official  bond 
in  the  sum  of  fifty  thousand  ($50,000.00) 
dollars,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  the  office,  a  a  by 
law  required.  Respondent  further  says 
that  the  said  John  M.Thayer  continued 
as  the  actual  inbunibent  of  said  office 
down  to  the  time  when  this  respondent 
qualified  as  governor  of  this  state  on  the 
8th  day  of  January,  1891,  which  was  the 
first  Thursday  after  the  first  Tuesday  in 
January  succeeding  the  election  in  ques- 
tion. Respondent  further  says  that  the 
said  John  M.  Thayer  has  never  since  the 
8th  day  of  January,  1891,  qualified  anew 
as  goveiiior  of  the  state  of  Nebraska; 
that  he  has  not  since  that  date  taken  or 
filed  the  official  oath  required  bylaw;  nor 
has  be  bad  his  official  bond  executed  or 
approred  or  filed  for  record,  as  by  law  re- 
quired, to  qualify  hini  anew  If  no  party 
was  elected  to  hold  said  office  of  governor 
from  and  after  the  said  8th  day  of  Janu- 
ary, as  he  alleges  in  his  Infurniation.  but 
which  respondent  denies ;  and  in  this  be- 
naif  further  alleges  the  fact  to  be  that 


after  the  said  8th  day  of  January,  1891, 
the  respondent  entered  into  the  office  of 
governor  of  the  state  of  Nebraska,  and  the 
said  John  M.  Thayer  from  that.timeand 
thereafter  wholly  surrendered,  abandoned, 
and  removed  from  said  office,  and  has  not 
since  In  any  manner,  directly  or  indirectly, 
occupied  or  possessed  the  same,  or  as- 
sumed or  pretended  to  assume  to  perform 
any  of  the  fnuctlona  thereof,  but  wholly 
surrendered  same  and  vacated  said  office. 

Aueweaing  the  sixth  paragraph  of  said 
information,  the  respondent  admits  that 
after  his  election  to  the  said  office  and  the 
canvass  of  tbe  returns,  and  after  he  had 
been  declared  elected  to  the  said  office  by 
the  speaker  of  tbe  house  of  representa- 
tives, in  the  presence  of  a  majority  of  the 
legislature,  as  required  by  law,  he,^n  the 
8th  of  January,  1891,  took  tbe  oath  of 
office,  executed  and  filed  hiK  official  bond, 
did  all  other  acts  and  things  required  by 
law  of  him  to  be  done  to  qualify  and  ea- 
title  him  to  enter  into  tbe  possession,  use, 
and  employment  of  said  office,  and  to  dis- 
cbarge the  duties  thereof;  and  tbe  re- 
spondent 'denies  that  he  has  usurped  or 
invaded  the  said  office,  or  unlawfully  at- 
tempted at  any  time  to  hold  said  office 
and  to  perform  the  duties  thereof,  but 
avers  the  fact  to  be  that  at  and  from  tbe 
commencement  of  the  term  of  his  said 
office  from  January  8, 1891,  he  has  been 
and  now  is  the  duly  elected  and  qualified 
governor  of  tbe  state  of  Nebraska,  in  the 
quiet,  legal,  and  actual  poasesBion  and  en- 
joyment of  said  office,  and  discharging  Its 
duties;  that  be  has  been  recognised  so  to 
be  by  ail  of  the  departments  and  officers 
of  the  state  government.  And  the  re- 
spondent further  avers  tbe  fact  to  be  that 
the  said  JohnM.  Thayer  ceased  to  bA  the 
incumbent  of  said  office  in  law  and  in  fact 
with  the  expiration  of  tbe  8tb  day  of  Jan- 
uary, A.  D.  1891,  and  prior  to  tUe  com- 
mencement of  this  action. 

"Answering  the  eighth  paragraph  of 
said  information,  the  respondent  denies 
all  the  allegations  thereof,  except  that  he 
was  born  In  Ireland  of  alien  parents  in  the 
year  1884;  that  be  was  brought  to  this 
country  when  about  ten  years  of  age  by 
his  father,  Joseph  Boyd,  who  settled 
about  the  year  1844  in  Belmont  eonuty. 
Ohio,  where  he  resided  tor  several  years, 
and  thereafter  removed  to  ZaneeviUe, 
Muskingum  county,  Ohio,  where  be  taae 
ever  since  resided.  Respondent  also  ad- 
mits that  his  father,  on  or  about  March  S, 
1849,  when  respondent  was  about  14  years 
of  age,  declared  bis  intention  to  become  a 
cltisen  of  the  United  8tates,  and  to  re- 
nounce and  abjure  forever  all  alliance 
and  fidelity  to  every  foreign  prince,  po- 
tentate, state,  and  soTereignty  whatever, 
and  particularly  the  queen  of  Oreat  Brit- 
ain and  Ireland;  and  that  the  alleged 
exemplification  of  the  record  thereof, 
copied  in  said  Information,  respondent  be- 
lieves is  a  true  copy.  Answering  the 
^htb  paragraph  of  said  Information,  re- 
spondent says  he  admits  the  facts  therein 
alleged,  except  as  in  this  answer  other- 
wise averred,  but  denies  the  conclusions 
of  law  anil  facts  therein  stated.  Respond- 
ent further  avemthat  hia  father  for  forty- 
two  years  last  past  has  enjoyed  and  exer- 
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cised  all  .of  the  rights,  innniiDitles,  and 
privileg«B,  and  diacbarged  all  the  duties 
of  a  cltisen  of  the  United  States  and  of  the 
Rtate  of  Ohio,  and  v?aa  In  all  respects,  and 
to  all  intents  and  pnrposes.a  citizen  of  the 
United  States  and  of  the  state  of  Ohio,  at 
all  timea  disclaimlns  and  abjuring  ailegi* 
ance  to  erery  forrign  prince,  potentate, 
state,  or  soverdgnty;  that  ail  of  said 
tirnea  said  Joseph  Boyd  behaved  as  a 
man  of  good  moral  character,  attached  tu 
the  principles  of  the  constitation  of  the 
United  States,  and  'trell  disposed  to  the 
Kood  order  and  happiness  of  the  same; 
that  when  the  said  Joseph  Boyd  sattled 
Id  the  state  of  Ohio  as  aforesaid  it  was 
bis  bona.  Me  Intention  to  make  the  United 
States  bis  permanent  residence;  that  at 
that  time  lie  did  in  fact  disclaim  and  ab- 
Jnre  ail  allegiance  and  fidelity  to  the  queen 
of  Great  Britain  and  Ireland,  and  to 
every  otJierforeign  prince,  potentate,  state, 
and  sovereignty,  and  for  about  40  years 
acted  in  tbe  belief  tbat  be  was  a  dtiaen  of 
the  United  States,  all  said  times  exercis- 
ing the  electlTe  franchise  without  qnestion 
or  challenge,  voting  for  all  officers  of  the' 
state  and  feideral  governments,  the  same 
as  a  native-bom  cltisen  of  tbe  United 
States  and  of  the  state  of  Ohio.  Respond- 
ent further  says  that  about  tbe  year  mo 
said  Joseph  Boyd  was  elected  to  tbe  office 
uf  Justice  of  tbe  peace  In  said  Muskingum 
county,  Ohio,  and  thereupon  took  an 
'  oath  to  support  the  constitutions  of  the 
United  States  and  of  the  state  of  Ohio, 
and  for  several  years  held  said  office  exer- 
cising all  the  rights,  franchises,  powers, 
and  dntes  uf  said  ofUce,  and  has  tor  years 
last  past  held  office  under  tbe  constitu- 
tion and  laws  of  Ohio,  to- wit,  weigbm as- 
ter In  the  city  of  Zanesville,  which  office  he 
now  holds.  Kespondent  further  says  that 
be  was  informed  by  bis  father  as  early  as 
the  year  1836  that  he,  the  said  Joseph 
Boyd,  was  a  cltisen  of  the  United  States, 
and  entitled  in  law  and  In  fact  to  ail  the 
rights,  prlrllegee,  and  immunities  of  a 
citizen  of  the  United  States  and  of  the 
state  of  Ohio,  and  tbat  ever  since  said 
time  this  respondent  has  so  believed  and 
accepted  thefactso  to  be,  and  never  heard 
tbe  fact  challenged  or  questioned  till  after 
he  was  elected  to  tbe  office  of  governor 
of  this  state  in  1S90.  Respondent  further 
says  that  he  did,  upon  arriving  at  the 
age  of  21  years,  exercise  the  elective  fran- 
chise in  said  Mnskingum  county,  Ohio,  in 
the  fall  of  1866.  The  respondent  further 
alleges  on  information  and  belief  tbat, 
prior  to  October,  1854,  his  father  did  in 
fact  complete  his  naturalisation  in  strict 
accordance  with  tbe  acts  of  congress 
known  as  the  'naturalisation  laws,'  so  as 
to  admit  and  constitute  bim  a  full  clti- 
sen of  the  United  States  thereunder,  he 
having  exercised  tbe  rights  of  cititenship 
herein  described,  and  at  said  time  in- 
formed respondent  tbat  such  was  the  fact; 
tbat  when  his  father  applied  to  be  regis- 
tered in  Ohio,  In  October,  1880,  under  a 
new  law.  he  was  required  to  produce  his 
citisensbip  papers,  and,  being  unable  to 
find  all  thereof,  he  appeared-  before  said 
court  of  common  pleas  of  Muskingum 
county  at  the  October  term  thereof,  1890, 
and  tbe  proceedings  described  in  the  ninth 


paragraph  of  the  information  were  had 
as  therein  set  out,  but  respondent  avers 
the  fact  to  be,  on  Information  and  belief, 
tbat,  in  the  matter  of  said  proceedings 
said  Joseph  Boyd  acted  unadvisedly  and 
ignorantly,  the  said  last-named  proceed- 
ings being  in  tbat  event  unnecessary.  Re- 
spondent further  says  that  in  the  year 
1856,  at  the  age  of  22,  he  left  his  father's 
home  in  Ohio,  in  the  firm  belief  that  he, 
respondent,  was  a  cltisen  of  tbe  United 
States  in  law  and  In  fact,  to  establisb 
himself  in  life;  that  he  went  to  the  state 
of  Iowa,  ^heru  he  resided  for  a  few 
months.  In  the  month  of  August,  1856, 
respondent  removed  to  the  territory  of 
Nebraska,  which  was  then  to  a  large  ex- 
tent a  wilderness,  and  settled  In  Douglas 
county,  where  he  resided  for  two  years, 
working  at  his  trade  as  a  carpenter;  and 
In  1857,  he  was  elected  county  clerk  uf  said 
county,  and  took  an  oath  to  support  the 
constitution  of  the  United  States  and  tbe 
provisions  of  the  organic  act,  under 
which  tbe  territory  of  Nebraska  was 
created.  Respondent  removed  to  what  Is 
now  Buffalo  county,  near  Old  Fort  Kear- 
ney, which  was  then  upon  the  extreme* 
trontlw,  in  the  fall  of  1868,  where  he  en- 
gaged in  tbe  business  of  farming  In  the 
midst  of  great  perils  from  hostile  Indians, 
suffering  years  of  extreme  hardsbip  in 
1864,  at  the  time  of  the  Indian  outbivak  in 
said  vicinity,  when  the  lives  and  property 
of  settlers  were  destroyed  or  endangered, 
when  many  settlers  were  massacred, 
when  hostile  Indians  killed  cattle  before 
tbe  door  of  the  home  of  his  family,  be 
volunteered  his  services  as  a  soldier  of  tbe 
United  States,  which  were  accepted  by 
the  United  States  government,  be  being 
sworn  Into  its  military  service  by  order 
of  General  R.  B.  Mitchell ;  that  he  served 
as  a  soldier  of  the  United  States,  without 
compensation  or  reward,  to  protect  the 
men,  women,  and  children  of  the  frontier, 
and  to  maintain  tbe  authority,  honor, 
and  flag  of  the  United  States  government. 
In  the  year  1866,  respondent  was  elected  a 
member  of  th3  house  of  representatives 
of  Nebraska  to  represent  tbe  counties  of 
Buffalo  and  Hall;  that  he  served  as  such 
officer  In  the  following  session  of  the  legis- 
lature, to  which  was  submitted  the  prop- 
osition of  tiie  congress  of  tbeUnlted  States 
to  accept  the  first  constitation  of  this 
state  with  tbe  conditions  imposed  by  tbe 
act  of  congress,  known  as  the'enabliug 
act,' below  named;  that  before  entering 
upon  the  duties  of  said  office  he  took  the 
oath  required  by  law,  and  swore  to  sup- 
port tbe  constitution  of  the  United  States 
and  the  provisions  of  the  organic  act  un- 
der which  the  territory  of  Nebraska  was 
created.  In  1868  respondent  removed  to 
Douglas  county,  where  he  has  since  resid- 
ed. In  the  year  1871  respondent  was 
elected  by  the  electors  of  said  county  a 
member  of  the  convention  uf  tbe  people  of 
the  state  of  Nebraska  to  form  a  state 
couRtitutlon;  and,  after  taking  tbe  oath 
required  by  law  to  support  tbe  constitu- 
tions of  tbe  United  States  and  state  of 
Nebraska,  in  fact  served  as  a  member  of 
said  convention.  In  the  year  1873,  the  re- 
spondent was  elected  by  the  electors  of 
said  county  a  member  of  tbe  convention 
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of  the  people  of  the  state  ol  Neforaiika  to 
rorm  a  constltatloD,  which  convention 
discharged  that  doty  In  the  year  1875, 
which  resulted  in  torminK  theconstitution 
under  which  the  government  of  thlH  vtate 
has  since  existed.  Respondent,  atter  tak- 
ing the  oath  required  by  law  to  support 
the  constitatlona  of  the  United  States 
and  of  this  state.  In  fact  served  as  a  mem- 
ber of  said  convention.  In  18S0,  reHpond- 
ent  was  elected  and  acted  aa  president  of 
the  city  council  of  the  city  ol  Omaha.  In 
1881  respondent  was  elected  mayor  of  the 
city  of  Omaha,  and  served  In'saidoflBce  for 
two  years.  In  1885,  respondent  waa 
again  elected  to  said  office  ol  mayor,  and 
nerved  for  two  years,  and  before  taking 
the  ofDce  of  mayor  each  of  said  times,  re- 
spondent took  an  oath  to  support  the  con- 
stitution of  the  United  States  and  of  the 
state  of  Nebraska.  Respondent  fnrthor 
says  that  during  said  period  of  over  80 
years  he  has  exercised  the  elective  fran- 
chise lu  said  territory  and  state  of  Nebras- 
ka, and  enjoyed  all  the  righta,  privileges, 
and  immonitles  of  a  cltlaen  of  the  United 
States  and  of  said  territory  and  state. 
Respondent  further  says  that  for  over 
thirty-two  years  last  past  he  has  been  In 
fact  and  In  law,  a  citlsen  of  the  United 
States  and  of  said  territory  and  state: 
that  neither  the  United  States  nor  the  ter- 
ritory or  state  of  Nebraska,  has  ever  chal- 
lenged his  cltiienship,  or  sought  to  oust 
bim  of  the  franchise  actually  enjoyed  and 
exercised  by  him  to  be  a  citlsen  of  the 
United  States,  and  that  it  Is  not  compe- 
tent for  this  relator  so  to  do.  That  If  his 
aald  right  and  privilege  of  being  a  citlzen- 
of  the  United  States  Is  subject  to  chal- 
lenge, It  is  solely  tor  the  United  States  In 
Its  sovereign  capacity  to  challenge  the 
same.  And  he  further  avers  that  he  was 
at  the  time  of  the  election  in  question, 
and  for  more  than  two  years  prior  there- 
to, eligible  to  be  elected  to  and  to  hold  said 
office  of  governor  for  the  ternt  in  ques- 
tion. 

"  Respondent  farther  says  that  in  1849  It 
was  Ma  bona  ffdslntentlon  to  become  a  citl- 
sen of  the  United  States,  and  that  he  then  re- 
nounced and  abjured  forever  all  allegiance 
and  fidelity  to  every  foreign  prince,  poten- 
tate, state,  or  sovereignty  whatever,  and 
particularly  the  queen  of  Great  Britain  and 
Ireland ;  that  during  all  the  time  since,  he 
has  behaved  as  a  man  of  good  moral  char- 
acter, attached  to  the  principles  of  the  con- 
stitution of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness 
of  the  same,  and  all  said,  time  has  abso- 
lutely renounced  andatrjuredall  allegiance 
and  fidelity  to  every  foreign  prince,  po- 
tentate, state,  or  sovereignty,  and  partic- 
ularly the  queen  of  Great  Britain  and  Ire- 
land. Further  answering,  respondent 
shows  to  the  court  that  alter  his  said  elec- 
tion as  governor,  and  after  he  bad  learned 
for  the  fli-8t  time  that  his  citizenship  had 
been  questioned,  and  on  December  16,1S90. 
he  went  before  the  district  court  of  the 
United  States  for  the  district  of  Nebraska 
for  the  purpose  of  removing  all  doubts 
that  might  arise  thereafter  In  respect  there- 
of, and  by  petition  to  said  court  represent- 
ed to  that  court  the  facts  necessary  to  be 
known  in  that  behalf  touching  his  said 


history  aad  dtisensblp  of  the  United 
States,  insisting  therein  that  be  waa  and 
had  been  for  more  tbau  two  years  next 
preceding  his  election  to  the  office  of  gov* 
emor  In  November,  1890.  a  eltlsen  of  the 
United  States,  and  also  lepresenting  to 
said  court  that  a  question  bad  been  raised 
as  to  his  citlxensMp,  whereupon  said 
court,  by  Its  Judgment,  found,  determined, 
and  adjudged  that  he  was  Intact  and  law 
a  full  citlsen  of  the  United  States,  and,  re- 
spondent avers  that  be  is,  and  for  many 
years  last  past  has  been,  a  citlsen  of  the 
United  States  within  the  meaning  and  re- 
qnltements  of  the  acts  of  congress  of  the 
united  States.  A  copy  of  which  petition. 
Judgment,  and  record  is  hereto  attached 
and  made  part  of  this  answer.  Resiiond> 
ent  denies  the  allegations  of  the  Oth,  10th, 
and  11th paragraphs olsaid  Information, 
except  that  he  refuses  to  surrender  said 
office  ol  governor  to  the  said  relator,  and 
all  other  allegations  of  said  information 
not  hereinbefore  admitted  or  specially  an- 
swered. Wberefote  respondent  prays  to 
be  hence  dismissed,  with  his  costs  in  this 
behalf  most  wrongfully  expended,  and  for 
such  other  and  further  relief  as  may  be  Jnst 
and  proper. " 

The  relator  demurred  to  the  answer  on 
the  ground  that  the  facts  stated  therein 
are  insufficient  In  law  to  constitute  a  de- 
fense. The  case  was  submitted  upon  able 
arguments  at  the  bar.  and  esbaustlTe 
briela.  We  are  met  at  the  outset  of  our  in- 
vestigation with  the  proposition  that  this 
court  has  no  Jurisdiction  to  hear  and  de- 
termine the  right  ol  the  respondent  to 
bold  the  office  of  governor.  Section  S  of 
article  0  of  the  constitution  confers  upon 
the  supreme  court  original  Jurisdiction  in 
mandamua,  qiio  warrMoto,  and  habeas 
corpnx.  Section  704  of  the  Code  of  Civil 
Procedure  provides  that  "an  Information 
may  l)e  Sled  against  any  person  unlawful- 
ly holding  or  exercising  any  public  office 
or  franchise  within  this  state,  or  any  office 
In  any  corporation  created  by  the  laws  of 
this  state,  or  when  any  public  officer  has 
done  or  suffered  any  act  which  works  a 
forlblture  of  his  office, "  etc.  Section  710 
provides  thut  "when  the  defendant  ia 
holding  an  office  to  which  another  Is  claim- 
ing the  right,  the  information  should  set 
forth  the  name  of  such  claimant,  and  the 
trial  must,  if  practicable,  determine  the 
rights  of  contesting  parties."  Section  717 
provides  that  "  when  an  information  ia 
upon  the  relation  of  a  private  individual, 
it  shall  be  so  stated  In  the  petition  and  pro- 
ceedings, and  such  Individual  shall  be  re- 
sponstble  for  posts  In  case  they  are  not  ad- 
Judged  against  thedefendant," etc.  Tliese, 
as  well  as  other  statutory  provisions  not 
quoted,  give  a  party  who  claims  a  public 
office  the  power  to  Institute  in  the  su- 
preme court  qao  warranto  proceedings4n 
his  own  name,  to  test  the  right  of  the  Ha- 
cnmbeiit  to  discharge  the  duties  of  sncb 
office.  Authority  Is  likewise  conferred  up- 
on the  attorney  general  to  bring  such  an 
action.  It  is  claimed  that  an  informa- 
tion In  the  nature  of  a  900  warranto  will 
not  lie  against  one  holding  the  office  ol 
governor.  In  State  v.  Thayer,  (Neb.)  47 
N.  W.  Rep.  704,  we  held  that  mandamua 
will  lie  agaidst  the  governor  tocompeltbe 


Digitized  by^OOQlC 


Neb.) 


STATE  V.  BOYD. 


745 


pertormanen  ot  an  official  clat7  wliteb  to 
porelT  ministerial;  and  at  the  present 
term.  In  State  v.  Elder,  (Neb.)  4Y  M.  W. 
Rep.  710,  It  was  decided  that  it  was- the 
d*ty  ot  the  speaker  ot  the  hooae  ol  repre- 
sentatives, immedltftely  upon  the  organ- 
isation ot  the  house,  and  Ijetore  proceeding 
to  other  business,  to  open  and  poblieh  the 
returns  ol  tbe  election  forotBcersof  the  ex- 
ecutive department,  and  that  the  duty 
thus  enjoined  upon  the  speaker  by  the 
conHtitntlon  was  a  ministerial  duty,  whicb 
wonid  be  enforced  by  mandtuaua.  While 
it  Is  true  the  executive  and  Judicial  depart- 
meats  ot  the  state  government  are  equal, 
CO  ordinate,  and  Independent  branches  of 
the  state  government,  and  the  oflHcers  of 
one  department  are  prohibited  by  the  con- 
stitution from  exercising  any  powers  or 
duties  propely  belonging  to  the  other,  yet 
It  does  not  logically  follow  that  the  judi- 
ciary is  powerless  to  hear  and  dett- rmine 
whether  the  person  discbarging  the  duties 
ol  the  offlce  of  governor  is  disqualifled  by 
the  constitution  from  holding  tbe  offlce. 
This  court,  by  entertaining  a  proceeding 
brought  to  test  the  right  of  the  relator 
and  the  respondent  to  the  office  of  gov- 
ernor, does  not  exercise  nor  assume  to  ex- 
ercise any  power  belonging  to  tbe  execu- 
tive department.  The  sole  object  and  pur- 
pose of  this  proceeding  Is  to  ascertain 
who,  under  the  constitution  and  laws,  is 
entitled  to  perform  the  duties  of  that  of- 
flce. Mr.  High,  In  his  book  on  Kstraor- 
dinary Legal  Remedies,  (section  634,) says: 
"The  offlce  of  governor  of  a  state  is  re- 
garded as  a  civil  office  ol  sucb  a  nature  as 
to  be  amenable  to  the  exercise«f  the  Juris- 
diction under  discussion ;  and  where,  by 
the  constitution  and  laws  of  a  state,  its 
highest  Judicial  tribunal  is  vested  with  Ju- 
risdiction by  Inlormatiou  in  the  nature 
ot  a  qao  warranto  to  prevent  the  dtisens 
otthestste  from  nauroing  its  offices  and 
franchises,  an  unlawful  intrusion  into  the 
chief  executive  office  of  the  state  may  be 
tried  by  this  proceeding  to  Judgment  of 
ouster.  In  such  case  a  plain  distlnetton 
Is  rKognised  between  a  department  of 
the  government  and  the  person  assuming 
to  exercise  Its  duties,  and  the  Judicial 
branch  of  tbe  government  In  no  manner 
interferes  with  or  attempts  to  control  the 
legitimate  functions  of  the  executive  de- 
partment, but  only  seeks  to  protect  the 
people  from  an  unlawful  usurpation  of  a 
high  public  offlce  or  franchise. "  Tbe  text 
of  the  learned  author  is  fully  sustained 
by  the  able  opinlonM  of  the  court  In  tbe 
case  of  Attorney  Oeneral  v.  Barstow,  4 
Wis,  750. 

But  it  is  contended  that,  the  constitu- 
tion having  provided  that  contested  elec- 
tions for  all  officers  ol  the  executive  de- 
partment shall  be  determined  by  the 
legislature,  that  remedy  is  exclusive  of  all 
others.  The  authoritleR  cited  In  the  brief 
of  the  respondent  sustain  the  proposition; 
but  the  holdings  of  this  and  other  courts 
are  tbe  other  way,— that  the  remedy  by 
contest  is  not  the  sole  remedy.  Kane  v. 
People,  4  Neb.  609,  was  a  proceeding  by 
quo  wurraato,  brought  In  the  district 
eonrt  ol  Cheyenne  county  by  Henry  Sny- 
der, to  test  the  right  ot  Thomas  Kane  to 
bold  tbe  office  ot  county  treasurer  of  that 


county.  On  error  to  this  court  objection 
was  made  that  the  coijrt  had  no  Jurisdic- 
tion. In  the  opinion  prepared  by  the  then 
Chief  Justice  Lake,  it  was  held  that  tbe 
remedy  by  contest  is  merely  cumulative, 
and  that  quo  warranto  Is  a  concurrent 
remedy.  State  v.  Stein,  IS  Neb.  629, 14  N. 
W.  Rep.  481,  was  a  proceeding  by  quo 
warranto  to  try  the  right  of  the  respobd- 
pnt,  Robert  P.  Stein,  to  the  offlce  of  coun- 
ty treasurer  of  Kearney  county.  It  was 
ruled  that  tbe  supreme  court  had  Jurisdic- 
tion. To  tbe  same  effect  are  Attorney 
Oeneral  v.  Barstow,  4  Wis.  760;  State  v. 
Messmore.  14  Wis.  116;  and  People  T.  HoU 
den,  28  Cal.  128.  While  the  constitution 
declares  that  contests  ol  the  election  of 
officers  of  ttaa  executive  department  are  to 
be  tried  by  the  legislature,  the  same  in- 
strument, as  already  stated,  confers  Juris- 
diction in  quo  warranto  upon  the  su- 
preme court.  It  was.  not  the  intention  ot 
tbe  framers  ot  tbe  constitution  that  tbe 
remed.v  by  contest  should  impair  tbe  right 
ot  tbe  Judiciary  to  tnquireinto  the  author- 
ity by  which  any  person  aasumes  to  exer- 
cise the  duties  ot  an  office  ol  the  executive 
department,  and  to  remove  him  therefrom 
II  be  is  constitutionally  ineligible  to  tw 
elected  to  or  bold  such  office.  Wn  bare 
no  doubt  that  this  court  has  Jurisdiction 
of  the  case. 

It  appears  from  the  pleadings  that  the 
respondent  recflved  a  plurality  of  the 
votes  cast  for  the  offlce  of  governor  at  the 
general  election  held  in  November,  1890. 
It  is  claimed  by  the  relator  that  the  de- 
lendant  did  not  become  a  citisen  ol  the 
United  States  until  alter  such  election,  and 
therelore  he  was  not  eligible  to,  nor  le- 
gally elected  to,  such  office.  Section  2  ol 
articled  ol  the  constitution  reads:  "No 
person  shall  be  eligible  to  tbe  office  ol  gov- 
ernor or  lieutenant  governor  who  shall 
not  have  attained  the  age  of  thirty  years, 
and  been  for  two  years  next  preceding  bis 
tiertion  a  cltiaen  ol  the  United  Statas  and 
ol  this  state.  None  ol  the  officers  ot  the 
executive  department  shall  be  eligible  to 
any  oiher  state  offlce  during  the  period 
tor  which  they  shall  have  been  elected." 
The  word  "digible"  is  defined  In  the  Cen- 
tury Dictionary  to  be  "qualifleil  to  be 
chosen;  legally  qualified  lor  election  or 
appointment."  Substantially  the  same 
definition  ol  the  word  is  given  in  Web- 
ster's Dictionary.  In  this  sense  the  word 
"eligible"  is  used  in  the  constitution.  The 
above  constitutional  provision  was  in- 
tended as  a  restriction  upon  the  electors 
in  choosing  theli-  governor  and  lieutenant 
governor.  The  people  are  prohibited  Irom 
selecting  any  person  to  fill  either  ot  these 
offices  who  has  not  been  a  citlsen  ol  the* 
state  and  ot  the  United  States  for  at  least 
two  years  next  preceding  tbe  election  at 
which  such  queers  am  to  t>e  chosen,  or 
who  is  under  the  age  ol  thirty  years. 
Section  97.  c.  26,  Comp.  St.,  provides  that 
"  when  tbe  person  whose  election  Is  con- 
tested is  lound  to  have  received  tbe  high- 
est namber  ot  legal  votes,  but  tbe  election 
is  declared  null  by  reason  ol  legal  disqual- 
ification on  his  part,  or  tor  other  causes, 
the  person  receiving  thenext  highest  num- 
ber ot  votes  shall  not  be  declared  elected, 
but  tlw  election  shall  be  declared  void. " 
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It  1b  plain,  whether  we  construe  this  sec- 
tion and  the  quot^  provision  of  the  con- 
atltutlon  together  or  separate,  that  the 
effect  of  a  person  receiving  a  plurality  of 
votes  for  the  office  of  chief  execative  of  the 
state,  who  does  not  possess  the  conHtltn- 
tlqnal  quallflcatluns  to  be  chosen,  is  to 
avoid  theelection  and  not  to  elect  the  per- 
son receiving  the  next  higheHt  number  of 
votes  for  that  office.  State  v.  McMlllen, 
28  Neb.  386,  38  N.  W.  Rep.  5tH7;  In  re  Cor- 
liss, 11  R.  I.  638;  Dryden  v.  Swinburne,  20 
W.  Va.  134;  State  v.  Sullivan,  (Minn.)  47 
N.  W.  Rep.  802;  Saunders  v.  Haynes,  13 
Cal.  154;  Com.  v.  Cluley,  66  Pa.  St.  270; 
Com.  V.  Hanley,  9  Pa.  St.  518;  State  v. 
Jenkins.  48  Mo.  261 ;  Qnllck  v.  New,  14  Ind. 
98;  State  v.  Swearingen,  12  Ga.  28:  State 
v.  Smith,  14  Wis.  497;  State  v.  Qastlnel,  SO 
La.  Ann.  114;  People  v.  Clnte,  60  N.  T. 
461.  The  question  Is  so  fully  considered 
In  thetie  cases  that  further  discussion  is 
entirely  nnnecessary. 

The  record  shows  that  ttoe  respondent, 
James  B.  Boyd,  was  born  in  Ireland  of 
alien  parents,  in  the  year  188<1,  and  that  he 
was  brought  to  this  country  when  10 
years  of  age  .by  his  father,  Joseph  Boyd, 
who  since  the  year  1844  has  resided  In  the 
state  of  Ohio.  Joseph  Boyd,  on  March  6, 
1840,  at  Zaneevllle,  Mnskingnm  county, 
Ohio,  before  the  common  pleas  court  of 
that  county,  declared  his  intention  <to  be- 
come a  dtlcen  of  tbe  United  States;  and 
in  October,  1890,  the  said  Joseph  Boyd 
duly  made  application  to  the  common 
pleas  court  of  said  Maskingnm  county  to 
be  admitted  to  become  a  citisen  of  the 
United  States,  and  he  was  thereupon,  by 
the  order  of  said  coort,  dniy  naturalized. 
On  the  16th  day  of  December,  1890,  the  re- 
spondent, before  the  district  court  of  the 
United  States  for  this  district,  declared 
his  Intention  to  become  a  citlxen  of  the 
United  States,  and  at  the  same  time  made 
application  to  be  admitted  to  become  n 
nataralised  citlsen.  By  tbe  order  of  said 
court  he  was  on  said  last-named  date  ad- 
mitted to  cltisenship.  Did  the  naturalisa- 
tion of  Joseph  Boyd  in  1890  make  the  son 
acHlzen?  Section  4  of  tbe  act  of  congress 
entitled  "An  act  tu  establish  an  aniform 
rule  of  naturallcation,"  etc.,  -  approved 
April  14, 1802,  the  same  being  section  2172 
of  the  Revised  Statutes  of  the  United 
States,  reads  as  follows:  "Sec.  4.  The 
children  of  persons  who  have  been  duly 
naturalized  under  any  law  of  the  United 
States,  or  who,  previous  to  the  passing 
of  any  law  on  that  subject  by  tbe  govern- 
ment of  tbe  United  States,  may  have  be- 
come cltisens  of  any  one  of  the  states,  un- 
der the  laws  thereof,  being  under  the  age 
•of  twenty-one  years nt  the  tlraeof  the  nat- 
oralization  of  their  parents. shall,  if  dwell- 
ing In  tbe  United  States,  be  considered  as 
cltisens  thereof;  and  the  oblldren  of  per- 
sons who  now  are  or  have  been  cltisens  of 
the  United  States  shall,  though  born  out 
of  the  limits  and  Jurisdiction  of  the  Unit- 
ed States,  bA  considered  as  cltisens  there- 
of; but  no  person  heretofore  proscribed 
by  any  state,  or  who  has  been  legally  con- 
victed of  having  joined  the  army  of  Oreat 
Britain  during  the  Revolutionary  war, 
shall  be  admitted  to  become  a  citizen 
without  tbe  consent  of  the  legislature  of 


the  state  in  which  saeb  person  was  pro- 
scribed." Under  tbe  provisions  of  this 
section  the  minor  children  of  an  alien, 
born  oat  of  the  United  States,  if  dwelling 
in  the  United  States,  at  tbe  date  of  the 
naturalisation  of  thflr  parents,  become 
tpao  faeto  citlsens  by  such  naturalisa- 
tion;  but  It  does  not  bave  the  effect  to 
make  the  children  cltisens  if  tbey  are  more 
than  21  yeani  of  age  at  tbe^me  the  par- 
ent is  admitted  to  citizenship.  As  the  re- 
spondent was  aboat  56  years  of  age  when 
his  father  was  natnralised  it  is  obvious 
that  such  naturalization  did  not  make 
the  son  a  citlsen.  Dryden  v.  Swinburne, 
ao  W.  Va.  88;  State  v.  Andriano,  93  Mo. 
70, 4  S.  W.  Bep.  263;  Qnmm  v.  Hnbbard, 
97  Mo.  311. 11  S.  W.  Bep.  61;  State  v.  Pen- 
ney,  10  Arte.  621 ;  O'Connor  v.  State,  9  Fla. 
216;  U.  S.  V.  Kellor,  18  Fed.Rep.82:  Camp- 
bell V.  Gordon,  6  Cranch,  176'.  We  have 
found  no  case,  and  none  has  been  cited  by 
counsel,  which  holds  that  the  natumlisa- 
tion  of  a  parent  makes  bis  children,  who 
are  at  the  time  over  tbe  age  of  21  years, 
citizens. 

Tbe  respondent,  in  his  answer,  alleges 
upon  information  and  belief  tbat,  prior  to 
Ovtotter,  1864,  bis  father  completed  his 
naturalisation  In  strict  accordance  with 
tlie  laws  of  congress  on  that  subject. 
This  allegation  isinsuffident  to  show  tbat 
Joseph  Boyd  was  a  citlsen  of  tbe  United 
States.  It  is  nowhere  averred  tbat  any 
court  admitted  bim  to  become  a  citlsen 
prior  to  Octot>er,  1890.  The  name  of  the 
court  should  be  averred,  so  as  to  show 
tbat  tbe  proceedings  were  before  a  tribu- 
nal having  Jurisdiction  of  the  matter. 
Thu  order  of  a  court  admitting  an  alien 
to  dtisenshipls  a  Judicial  act  in  the  nature 
of  a  Judgment.  Such  proceedings  an*  re- 
quired to  be  made  a  matter  of  record.  The 
record  must  be  pleaded  and  proved  tbe 
same  as  any  other  Judicial  record.  Nat- 
nralisation  cannot  be  established  by  parol. 
Ex  parte  Knowlee,  6  Cal.  301;  Rump  v. 
Cora.,  80  Pa,  St.  476;  In  re  Clark,  18  Barb. 
444;  Morgan  v.  Dudley,  18  B.  Hon.  698; 
Green  v.  Salas,  81  Fed.  Bep.  106;  Dryden 
V.  Swinburne,  snpra;  State  v.  Penney,  10 
Ark.  621:  Spratt  v.  Spratt,  4  Pet.  893; 
Bode  V.  Trimmer,  (Cal.)  23  Pac.  Rep.  187. 
Tbe  fact  that  Joseph  Boyd  for  more  than 
40  years  voted  at  elections,  and  held  public 
offices  in  the  state  of  Ohio,  falls  far  short 
of  raising  a  presumption  tbat  he  was  ad- 
mitted to  citizenship  prior  to  October, 
1890.  It  is  clear  that  voting  and  bolding 
office  do  not  make  an  alien  a  citizen  of  the 
United  States,  uor  raise  a  presumption  of 
such.  The  tact  tbat  Joseph  Boyd  was  ad- 
mitted and  declared  a  citlsen  in  October, 
1890,  in  the  county  where  he  had  lived  for 
40  years,  and  in  the  same  court  in  which 
be  declared  his  Intention  to  become  a  citl- 
sen on  March  6, 18M,  strengthens  tbe  con- 
clusion that  he  was  not  naturalized  until 
October  last.  Nor  does  the  fact  that 
James  E.  Boyd  has  at  each  election  in  tbi» 
state  exercised  the  elective  franchise,  and 
has  frequerftly  been  elected  to  and  held  im- 
portant public  offices,  make  him  a  citlsen 
of  the  United  States.  This  proposition  is 
sustained  by  the  following  authorities ; 
Dryden  v.  Swinbnrne,  supra:  Lans  v. 
Randall,  4  Dill.-  425;  Maloy  v.  Duden,  a& 
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Fed.  Rep.  873.  It  Is  evident  tbat  the  nn- 
meruoB  oaths  taken  by  the  respondent  to 
support  the  constitution  ol  the  United 
8tates  and  o(  this  state  did  not  make  blm 
a 'citizen  of  the  United  States.  In  order 
that  an  alien  may  be  admitted  to  citisen- 
Bhlp  be  must  prove  to  the  satisfaction  of 
some  roart  having  jurisdiction  of  the  mat- 
ter the  facts  required  by  the  act  of  con- 
gress  on  that  sabject,  and  at  the  same 
time  declare  on  oath  before  sacb  coart 
"that  he  will^npport  the  constitution  of 
the  United  States,  and  that  ho  absolutely 
and  entirely  renoonces  and  abjures  all  al- 
legiaace  and  fidelity  to  every  foreiso 
prince,  potentate,  state,  or  soverelirnty, 
and  particularly  by  name,  to  the  prince, 
potentate,  state,  or  sovereiirnty  of  which 
be  was  before  a  citlaen  or  subject. "  Rev. 
St.  U.  S.  S  3165.  Congress  has  established 
a  nniform  rnle  of  naturalization,  and  an 
alien  cannot  be  admitted  to  citizenship 
thereunder  naless  be  follows  themode  pre- 
scribed by  the  naturalization  laws.  Tbe 
oaths  taken  by  the  respondent  to  uphold 
the  federal  constitution  do  not  appear  to 
have  been  administered  by  a  court  having 
Jurisdiction ;  nor  is  it  averred  that  he  de- 
clared in  any  of  the  oaths  that  he  al>80- 
lutely  renounced  all  allegiance  to  thequeen 
of  Great  Britain  and  Ireland,  of  whom  be 
was  subject. 

It  Is  insisted  tbat,  Joseph  Boyd  having 
declared  his  Intention  to  beconje  a  citizen 
while  James  E.  Boyd  was  a  minor,  the 
son  took  tbe  status  of  the  father,  and  the 
naturalization  of  the  respondent  in  De- 
cember, 1890,  relates  back  to  and  makes 
blm  a  citizen  from  tbe  time  bis  father  made 
bis  declaration  of  intention.  This  posi- 
tion Is  untenable.  Tbe  provision  of  tbe 
constitution  elsewhere  quoted  makes  a 
person  ineligible  to  the  office  of  governor 
who  is  not  H  eitiaen  of  the  United  States 
for  two  years  prior  to  the  election.  The 
respondent  bdng  disqualified  to  be  elected 
when  the  votes  were  cast,  bis  election  was 
H  nullity.  His  subsequeut  naturalization 
could  not  give  validity  to  that  which  was 
Toid.  Naturalisation  Is  not  retroactive, 
and  tbe  doctrine  of  relation  has  no  appli- 
cation to  the  caaeat  bar.  Dryden  v.  Swiu- 
bnme,  20  W.  Va.  134;  Henry  v.  SAciety,  89 
N.  Y.  8S8;  Priest  v.  Cummlngs.  90  Wend. 
843.  Judge  Orekn.  in  his  opinion  in  Dry- 
den V.  Bwlnbnme,  supra,  says:  "Another 
position  taken  Is  that  tbe  naturalization 
of  Ralph  Swinburne  In  1866  related  back 
to  1852.  when  he  made  his  declaration,  and 
be  Is  therefore  to  be  now  considered  as  a 
dtlsen  from  tbat  date.  No  authority  Is 
cited  to  sustain  this  novel  position  except 
a  number  of  cases  on  entirely  distinct  sub- 
jects, in  which,  tor  reasons  applicable  to 
such  cases,  tbe  law  permits  In  certain  cases 
a  relation  back.  Thus,  an  office  found 
when  retamed  relates  back  and  rests  titie 
In  tbe  commonwealth  from  tbe  finding. 
Bo  the  appointment  ol  an  administrator 
for  certain  purposes  relates  back  to  tbe 
death  of  tbe  testator.  A  patent,  when  is- 
sued, r^ates  back  to  the  entry.  A  sale, 
wben  confirmed  by  a  court  of  equity,  re- 
lates back  to  tbe  time  of  tbe  sale.  Tbe 
astute  counsel  could  have  found,  no 
doubt,  many  other  cases  where  tbe  law 
aUows  such  relation  back,  sometimes  tor 


all  purposes,  and  at  otber  times  lor  cer- 
tain purposes  only.  On  tbe  other  band, 
Innumerable  cases  might  be  cited  wtaere 
there  Is  no  such  relation  back.  Each  case 
of  this  character  is  based  on  reasons  ap- 
plicable toit  specially.  But  what  possible 
bearing  they  or  tbe  reasons  on  which  they 
are  based  have  upon  the  present  case  I 
confess  I  am  unable  to  perceive.  The  only 
matter  referred  to  in  this  conaectlou  which 
bas  any  reference  to  naturalisation  is  not 
a  Judicial  case,  but  the  action  ol  the  fed- 
eral government  many  years  since  In  de- 
manding the  release  of  an  Austrian,  Mar- 
tin Coster,  who  had  declared  bis  intention 
to  become  a  citizen  ol  the  United  States, 
and  who  was  afterwards  unjustly  Impris- 
oned by  tlie  Austrian  government.  This 
shows  that  a  perwin  who  has  declared  his 
Intention  to  become  a  citizen  of  the  United 
States  has  certain  rights  which  our  gov- 
ernment willcprotect.  Doubtless  he  has 
many  rights  which  the  courts  will  protect, 
but  this  certainly  does  not  show  that  he 
bas  all  the  rights  of  a  citizen.  If  it  shows 
anything  which  bas  any  relation  to  the 
matter  before  us,  it  shows  too  much.  If 
Martin  Coster  had  the  rights  of  a  citizen 
he  had  them  before  he  was  naturalised ; 
for  wh3n  he  was  arrested  he  had  not  been 
naturalised."  In  the  New  York  case, 
WooDROFP,  J.,  in  speaking  for  the  court,  ■ 
says:  "It  is  clear,  I  think,  that  we  are  to 
seek  for  the  legal  effect  of  naturalisation 
in  the  statutes  by  wblcb  It  is  autbori^Sed, 
and  In  such  iegislation  as  bas  been  had  In 
our  own  state  on  tbe  subject.  It  is  not  to 
be  determined  upon  a  mere  definition  of 
the  term  '  naturnllzatlon.'  But  if  it  were 
it  might  be  moHt  logical  and  more  con- 
sistent with  Bonnd  principles  to  say  that 
the  subject  when  naturalised  begun  to  • 
have  capacities  pertaining  to  citizenship 
available  for  the  future,  and  pnly  In  such 
future.  II  it  were  conceded  that  the  con- 
gress ot  tbe  United  Stales  have  power  to 
declare  the  cRect  ol  naturalization,  so  as 
to  give  to  tbe  subject  thereof  alltbe  rights 
retroactively,  as  well  as  prospectively, 
which  he  would  have  or  would  have  had 
it  native-born,  ol  which.  In  respect  to  real 
estate  within  .  tbe  state,  the  transfers, 
transmission,  and  descent  ol  which  Is  pe- 
culiarly matter  ol  state  policy,  there  is 
great  rooip  for  doubt.  I  think  It  Is  clear 
that  the  naturalisation  laws  of  the  United 
States  admit  no  sacb  construction.  Un- 
der those  laws  the  applicant  is  admitted 
to  citlzouship  upon  complying  with  cer- 
tain prescribed  conditions.  He  'becomes' 
a  eitisep.  He  Is  put  in  a  condition,  or  ac- 
quires a  character,  in  which  be  can  have 
and  enjoy  all  tbe  rights  and  privileges 
which  by  law  pertain  to  citizenship,  and 
tbat  la  all.  But  all  this  is,  according  to 
tbe  plain  reading  of  the  laws,  prospective. 
His  capacity  then  begins  to  be  useful  or 
efficient  to  enable  him  to  enjoy  whatever 
pertains  to  his  new  character. "  We  there- 
lore  reach  the  conclusion  that  the  naturali- 
sation ol  tbe  respondent  by  tbe  order  ot 
the  United  States  court  last  December  baa 
no  retroactive  elfect,  and  in  reaching  this 
conclnslon  we  have  not  overlooked  tbe  au- 
thorities cited  by  counsel  for  respondent 
upon  this  branch  ol  the  case  They  are 
not  analogous  to  the  case  before  us. 
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Thero  Ib  another  Kood  reaitoii  tor  hold- 
ing tbat  the  naturallsatlou  ol  James  E. 
Bny6  dues  nut  relate  back  to  the  time  his 
father  took  cat  bis  first  papers.  Such 
papers  were  ol  no  avail  to  the  son  when 
he  made  application  to  be  admitted  to 
cltlsenehlp.  James  E.  Boyd  was  compelled, 
before  he  was  natarallied,  to  declare  hie 
intention  to  become  a  cltlsen.  Under  the 
acts  of  conzress,  James  E.  Boyd,  being 
under  the  age  of  21  years  when  he  came  to 
the  United  States,  was  authorized  to  do 
this  at  the  same  time  heappUed  for  dtlien 
papers.  It  was  all  one  transaction,  on 
the  same  day.  The  doctrine  of  relation 
could  not,  therefore,  apply  In  this  case. 

It  is  urged  thatxhe  respondeat  became 
a  citizen  of  the  United  States  by  the  ad- 
mission of  the  territory  of  Nebraska  as  a 
state  into  the  Union.  We  will  now  ex- 
amine the  question  thus  presented.  The 
enabling  act,  approved  April  10,  1864, 
provides  that  whenever  a  constltntlon 
shall  be  formed  by  the  people  of  the  terri- 
tory of  Nebraska,  in  compliance  with  the 
provisions  uf  tiie  act  "It  shall  be  the  duty 
of  the  president  of  the  United  States  to 
iHsne  his  proclamation  declaring  the  state 
admitted  Into  the  Union  on  an  equal  foot- 
ing with  the  original  states,  without  any 
further  action  whatever  on  the  part  of 
congress. "  Afterwards,  on  the  let  day  of 
March,  1867,  the  president  of  the  United 
Spates  Issued  his  proclamation,  wherein 
he  declared  and  proclaimed  the  fact  "that 
the  fundamental  conditions  imposed  by 
congress  on  the  state  of  Nebraska  to  en- 
title that  state  to  admission  to  the  Union 
have  been  ratified  and  accepted,  and  the 
admission  of  said  state  into  the  Union  is 
now  complete. "  The  question  for  consid- 
eration la  whether  the  admission  of  Ne- 
braska as  a  state  Into  the  Union  on  an 
equal  footing  with  the  original  states,  as 
provided  by  the  enabling  act  and  the  proc- 
lamation of  the  president,  made  all  the 
inhabitants  therein  Ipso  facto  cltlsens  of 
the  UnitM  States.  Similar  language  is 
found  In  the  enabling  acts  by  which  va- 
rious territories  were  authorized  to  form 
state  governments  in  order  to  be  admit- 
ted into  the  Union  as  states.  It  will  be 
observed  that  the  enabling  act  of  Ne- 
braska contains  no  provision  touching 
the  rights,  privileges,  and  Iroxnnnitles  of 
the  inhabitants  upon  the  state  coming  in 
to  the  Union.  The  inhabitants  of  the  ter- 
ritory, at  the  time  the  state  government 
was  formed,  were  subject  to  the  Jurisdic- 
tion of  the  United  States,  and  were  already 
citizens  of  the  United  States,  excepting 
such  as  were  aliens.  These  Inhabitants, 
who  were  citizens  of  the  United  States, 
were  none  the  less  citiaens  by  reason  of 
the  fact  that  they  were  inhabitants  of  the 
territory.  Citizens  of  the  United  States 
do  not  lose  their  citizenship  by  changing 
their  residence  from  a  state  to  a  territory, 
atlzens  nf  the  United  States  residing  in 
the  District  of  Columbia  and  in  the  terri- 
tories are  such  citizens  to  the  same  extent 
that  they  would  be  if  residing  in  one  of 
the  states.  Prentiss  v.Brennan,2Blatchr. 
164;  Picquet  v.  Swan,  6  Mason,  64.  It 
may  be  safely  htated  that  about  as  large 
a  proportion  of  the  inhabitants  or  the  ter- 
ritory of  Nebraska,  were  citiaens  of  the 


United  States,  as  of  the  inbabitanta  of 
any  of  the  states  of  theUnlon.  Therewas 
no  occasion,  therefore,  for  congress  to  In- 
tend the  admission  of  the  state  into  the 
Union,  as  an  act  of  collective  nataralita- 
tlon.  There  was  no  mora  urgency  or  ne- 
cessity for  such  a  collective  act  uf  natoral- 
izatlon  in  the  territory  than  thero  would 
be  to  pass  from  time  to  time  acts  for  the 
collective  natnrallxatlon  of  aliens  residing 
'within  the  states.  If  congress  had  intend- 
ed the  admission  of  new  s(^tes  Into  the 
Union  under  the  various  enabling  acts  to 
operate  as  a  naturalisation  of  all  aliens 
residing  therein.  It  la  reasonable  to  su|i- 
pose  that  it  would  have  been  so  provided 
In  the  acts  themselvee  in  unmistakable 
terms.  The  constitution  of  the  United 
States  has  conferred  upon  congress  the 
power  to  pass  naturalization  laws,  and 
congress  has  passed  many  acts  on  that 
subject.  If  congress  intended  to  extend 
the  right  of  naturalization  of  aliens  by 
the  enabling  act,  outside  of  and  beyond 
the  various  acts  ol  congress  upon  that 
subject.  It  would  have  so  provided  in  the 
enabling  act,  in  language  so  plain  and 
explicit  as  not  to  roqulre  construction. 
Applying  the  acc^ted  rules  of  statutory 
construction,  it  cannot  be  held  that  the 
enabling  act  was  intended  to  rotate  to 
naturalization,  either  Indtvidaally  or  col- 
lectively, and  in  contravention  of  the  nat- 
uralization acts  ol  congress,  witboot  it 
being  so  specifically  stated  In  the  enabling 
act.  Collective  naturalisation  Is  where 
the  government  by  treaty  or  cession  ac- 
quires tb«  whole  or  a  part  of  the  territory 
of  another  nation,  and  takes  to  itself  the 
inhabitants  thereof.  For  illustration  of 
this  we  refer  to  the  treaty  of  Paris,  by 
which  we  acquired  Louisiana  territory; 
the  treaty  with  Spain,  by  which  we  ac- 
quired Florida;  the  treaty  of  Onadalupe 
Hidalgo,  by  which  we  acquired  New  Mexi- 
co and  California;  and  the  resolution  of 
congress,  by  which  the  republic  of  Texas 
was  annexed  to  the  United  States.  The 
power  to  confer  such  collective  naturaliza- 
tion was  not  expressly  conferred  upon 
congress  by  the  constitution  but  doubt- 
less exists  in  the  government  as  a  neces- 
sary paVt  of  the  treaty-making  power.  It 
being  granted  that  the  power  exists  in 
congress  to  acquire  territorr  by  purehase, 
treaty,  or  cession,  then  it  follows  that  the 
terms  uf  snch  purchase,  treaty,  or  cession 
mny  provide  for  the  naturaltzatlon  In 
aolido  of  snch  of  the  Inhabitants  of  the  ac- 
quired territory  or  country  as  may  elect 
to  adhere  to  the  new  government.  This 
is  a  matter  of  political  necessity,  the  rea- 
sons for  which  are  clear.  These  inhabit- 
ants are  presumably  natives  of  the  soil. 
They  constitute  the  body  of  the  pttople. 
There  are  no  courts  of  the  new  govern- 
ment established  in  such  acquired  territory 
to  administer  the  uniform  rule  of  natural- 
ization established  by  congress,  nor  will 
there  likely  be  in  the  near  future.  With- 
out this  power,  then,  the  whole  body  of 
the  inhabitants  ot  the  acquired  ^rritory 
must  of  necessity  remain  for  a  long  and 
IndbBnlte  period  without  allegiance  to.  or 
the  rights  of-cftizenship  In,  any  country. 

This  principle  cannot,  however,  be  ap- 
plied to  Nebraska,  for  the  reason  that  the 
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territory  of  Nebraska,  as  well  as  tbe  in- 
habltanta  thereof,  were  already  within  the 
jurisdiction  of  the  United  States,  and  sub- 
ject to  the  general  government.  Federal 
and  territorial  courts  had  been  established 
In  the  territory,  with  ample  power  to  nat- 
aralize  foreigners,  and  were  In  the  daily 
exercise  of  such  powers.  But  a  small  per 
cent,  of  the  inhabitants  were  of  foreign 
birth,  and  most  of  tbeKe  had  tnlcen  the  in- 
itiatory steps  to  become  aaturalieed  by 
Jadgment  of  the  courts  nuder  the  general 
laws  of  congress.  This  question  is  made 
more  clear  by  reference  to  the  language  of 
theenabllngact.  ItprOTidesthatthestate 
shall  be  admitted  into  the  Union  on  an 
equal  footing  with  the  original  states. 
It  was  the  state  which  was  admitted  Into 
the  Union.  The  land,  personal  property, 
and  inhabltaota  were  already  within  the 
Jnrisdictlon  of  the  federal  government. 
The  Bthte  in  its  mnnlclpal  and  sovereign 
capiicity  was  a  new  creation.  It  was  the 
state,'  thus  newly  created  In  Its  sovereign 
capacity,  that  was  admitted  into  the 
Union.  It  may  be  said  that  the  inhabit- 
ants make  the  state;  nevertheless  the 
state  In  Ms  political  organisation  is  entire- 
ly different  and  distinct  from  tb«  Inhabit- 
ants who  may  happen  to  reside  therein. 
Tlie  words  "equal  footing  with  the  orig- 
inal states  "  cannot  fairty  be  constmed  to 
have  any  reference  to  the  stsiaa  of  the 
inhabitants.  The  word  "footing"  Is  de- 
fined "firm  position:  establlsbed  place; 
iwlative  condition. "  We  matt  look  to  the 
constltbtion  of  the  United  States  to  find 
out  what  the"flrra position, ""established 
placte,"  and  "relative  condition"  of  the 
various  states  are.  The  rights  of  the 
states  thus  referred  to  are  defined  In  the 
constitution,  such  us  having  representa- 
tion In  the  respective  houses  of  congress, 
and  in  the  electoral  college,  and  other  rel- 
ative rights  inorepartlcularly  described  in 
article  4  of  tlie  constitution  of  the  United 
StateH.  The  position  and  relative  rights 
of  the  Btntes  set  forth  and  defined  in  the 
constitution,  which  were  possessed  by  the 
original  states  by  virtue  of  the  adoption 
of  the  constitution  of  the  United  States, 
were  what  were  intended  to  be  secured  to 
Nebraska  by  the  enabling  act.  If  that 
act  is  to  be  conntmed  as  fixing  the  stata/i 
of  the  inhabitants,  why  have  It  relate  to 
citlsenship  any  more  than  to  property 
rights  or  personal  rights?  If  It  was  In- 
tended to  fix  the  stataa  of  the  inhabitants 
as  was  the  atntaa  of  the  inhabitants  of 
the  original  states,  then  we  are  led  Into 
Interminable  difflcultles  by  reason  of  the 
fact  that  these  rights  were  different  in  the 
.various  states.  The  persona!  rights  of 
the  Inhabitants  of  theoriginal  states,  witb 
reference  to  the  elective  franchise,  are  col- 
lated In  Minor  v.  Happersett,  31  Wall.  172. 
by  which  It  will  be  seen  that  they  were 
not  alike  In  any  two  of  such  states.  It 
may  be  suggested,  however,  that  the  In- 
habitants of  the  original  states  became 
ipso  facto  citizens  of  the  United  States. 
The  reason  of  that  was  that  the  people  of 
the  original  states  were  the  persons  who 
asHociated  themselves  together  to  form  a 
nation,  and  consequently  were  its  original 
cltixens.  Minor  v.  Happersett,  supra. 
The  Inhabitants  of  Nebraska  were  not  cre- 


ating a  new  and  independent  government, 
and  by  the  admission  of  Nebraska  Into 
the  Union  they  did-  not  throw  off  tbeir  al- 
legiance to  a  foreign  power.  The  prluclplo 
which  fixed  and  determined  the  sfattrs  of 
the  original  states  can  have  no  applica- 
tion to  this  case.  The  language  of  the  en* 
abling  act  has  no  reference  to  the  status 
of  the  inliabitanta  of  the  original  states 
at  the  time  the  state  came  Into  the  Union, 
any  more  than  it  can  be  said  to  have  refer- 
ence to  the  footing  or  the  relative  righ  ts 
of  the  original  statas  at  the  time  when  a 
Union  of  states  %raa  formed.  It  is  self-evi- 
dent that  no  territory  can  now  be  admit- 
ted Into  the  Union  as  a  state  with  all  the 
rights  and  privileges  which  were  possessed 
by  the  original  states  when  they  came 
Into  the  Union.  This  may  be  illustrated 
by  reference  to  the  fourteenth  amendment 
to  the  constitution  of  the  United  States, 
which,  since  Its  adoption,  forbids  the 
states  from  exercising  powers  and  privi- 
leges which  the  original  states  could  exer- 
cise at  the  time  the  federal  Union  was 
formed.  It  is  not  an  answer  to  this  illus- 
tration to  say  that  Nebraska  was  admit- 
ted Into  the  Union  before  the  adoption  of 
the  fourteenth  amendment,  because  we. 
And  substantially  the  same  language  in 
the  enabling  acts,  by  which  new  states 
have  been  admitted  Into  the  Union  since 
the  adoption  of  that  amendment.  We 
think  it  clear,  both  from  the  language  of 
theenabllngact  and  from  constitutional 
and  political  history,  that  the  provisloas 
of  the  enabling  act,  by  which  Nebraska 
was  admitted  into  the  Unioo  on  an  equal 
tooting  with  the  original  statea,  must  be 
used  in  the  present  tense,— that  Is  to  say, 
was  admitted  with  the  same  relative 
rights  which  the  original  states  held  un- 
der the  constitution  at  ttie  date  Nebraska 
was  admitted,  If  this  view  be  correct,  the 
words  "eqaal  footing  "  could  not  be  con- 
strued as  naturalising  all  aliens  who  were 
then  Inhabitants  of  the  state^  tor  the  rea- 
son that  aliens  residing  at  that  time  with- 
in the  limits  of  the  original  states  werenot 
citizens  of  the  United  States. 

If  it  betruethattbe  admission  of  a  state 
naturalizes  all  aliens  who -were  Inhablt- 
ants'of  the  territory  at  the  time,  then  all 
that  need  be  done  by  newly-arrived  immi- 
grants to  t>e  transformed  from  alienage 
into  cltisenship  woold  be  to  take  up  their 
abode  la  a  territory  prior  to  Its  admission 
as  a  state  Into  the  Union.  Congress  fore- 
saw the  danger  attending  the  naturaliza- 
tion of  aliens  before  they  had  acqaired  a 
knowledge  of  the  constitution  and  laws  of 
our  country,  and  consequentiy  Aqaired 
a  residence  for  a  period  of  Ave  years,  and. 
In  addition  to  that,  proof  should  be  taken 
before  a  proper  court  that  they  were  of 
good  moral  character,  and  attached  to  the 
principles  of  the  constitution  of  the  United 
States,  before  they  could  be  admitted  to 
cltisenship.  This  policy  of  our  govern- 
ment would  be  entirely  overturned  by 
holding  that  aliens  become  citizens  by  the 
mere  admission  of  a  territory  as  a  state. 
This  rule  would  admit  to  citizenship  for- 
eigners who  do  not  possess  the  qualifica- 
tions to  be  admitted  to  American  citizen- 
ship, and  that,  too,  without  their  consent. 

The  eighth  section  of  the  act  of  congress 
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approred  Febniary  22,  1889,  which  eDa> 
bled  the  Inhabitants  of  the  Dakotaa,  Mon- 
tana, and  Washington'  to  form  constito- 
tioDS  and  state  governments  and  to  be  ad- 
mitted into  the  Union  provides:  "And  It 
the  constitutions  and  governments  of  said 
proposed  stutes  are  repnbiican  in  form, 
and  if  all  the  provisions  of  this  act  have 
been  complied  with  in  the  formation 
thereof,  it  shall  be  the  duty  of  thf>  presi- 
dent of  the  United  StateH  to  issue  his  proc- 
lamation announcing  the  result  of  the  elec- 
tion In  each,  and  thereupon  the  proposed 
states  which  have  adoptfk]  conotltntions 
and  formed  state  governments  as  herein 
provided  shall  be  deemed  admitted  by 
congress  Into  the  Union,  nnder  and  by 
virtue  of  this  act,  on  an  equal  footing 
with  the  original  states,  from  and  alter 
the  date  of  said  proclamation."  This 
language  is  in  substance  the  same  as  that 
contained  In  the  enabling  act  by  which 
Nebrasica  became  a  state.  The  necessary 
conclusion  from  the  rule  of  construction 
contended  for  by  reupundent  in  this  case, 
would  make  the  Chinese  reriding  In  the  Da- 
kotas,  Montana,  and  Washington  when 
those  states  were  admitted  Into  the  Un- 
t  Ion  citisens  of  the  United  States,  while  the 
courts  have  uniformly  held  that  the 
Chinese  were  not  prop^  subjects  for  nat- 
uralisation nnder  our  present  laws.  If  we 
were  to  give  to  the  admission  of  Nebras- 
ka aa  a  state  into  the  Union  the  force  and 
«ttect  of  a  treaty  or  cession  between  the 
United  States  and  the  territory  of  Ne- 
braska, still  It  could  not  control  the  pres- 
ent case  or  the  eitiien>ihlp  of  the  respond- 
ent, for  the  reason  that  he  waa  bom  In 
Ireland,  of  alien  parents,  and  was  a  sab- 
ject  of  the  queen  of  Great  Britain  and  Ire- 
land at  the  time  of  the  admission  of  Ne- 
braska as  a  state.  His  political  relation- 
ship to  this  foreign  power  could  not  be 
made  subject  to  any  compact  between  Ne- 
braska and  the  United  States,  to  whieb 
Oreat  Britain  was  not  a  party.  Tobin  v. 
Walkinshaw,  1  McAll.  186.  The  opinion 
which  we  hold  is  supported  by  other  sec- 
tions of  the  enabling  act.  Section  18  pro- 
vides that  the  "laws  of  the  United  States, 
not  locally  inapplicable,  shall  have  the 
same  force  and  effect  within  the  said'state 
as  elsewhere  within  the  United  States." 
The  naturalisation  laws  of  the  United 
States  were  not  and  are  not  locally  inap- 
plicable to  the  state  of  Nebraska.  These 
laws  were  enforced  in  the  state  of  Ne- 
braska, and,  if  BO,  there  is  no  reasonable 
escape  from  the  proposition  that  aliens 
must  comply  therewith  In  order  to  be- 
come citisens  of  the  United  States.  Sec- 
tion 1  of  the  enabling  act  provides  "that 
the  inhabitants  of  that  portion  of  the  ter- 
ritory of  Nebraska  Included  In  the  bound- 
aries hereinafter  designated  be,  and  they 
are  hereby,  authorised  to  form  for  them- 
selves a  constltation  and  state  govern- 
ment with  the  name  aforesaid,  which 
state  when  so  formed  shall  beadmltted  in- 
to the  Union  as  hereinafter  provided. "  In 
the  title  the  subject  of  the  act  is  designat- 
ed "'the  people"  of  Nebraska,  in  the  pur- 
view the  "inhabitants. "  "We  know  that 
tlie  framers  of  the  act  when  they  used 
these  terms  did  not  mean  all  of  the  people, 
nor  all  of  the  inhabitants  then  domiciled 


in  Nebraska.  In  this  connection  attm- 
tion  is  called  to  the  act  of  congress  of  May 
SO,  1854,  UBoally  called  the  "organic  act." 
At  the  date  of  its  passage  there  were  no 
people  nor  inhabitants  of  Nebraska  upon 
whom  said  act  was  designed  to  operate, 
but  it  was  those  thereafter  to  become 
domiciled  there  for  whose  benefit  the  said 
organic  act  was  designed.  Section  6  of 
said  act  provides  "  that  every  free  white 
male  Inhabitant  above  the  age  of  twenty- 
one  years,  who  shall  be  an  actual  resi- 
dent of  said  territory,  and  shall  possess 
the  quailflcatlona  hereinafter  prescribed, 
shall  be  entitled  to  vote  at  the  first  elec- 
tion, and  Bball  be  eligible  to  any  office 
within  said  territory;  bat  th^  qualiflca- 
tiouR  of  voters  and  of  boldlnK  office  at  all 
' '  sobseqaent  elections  shall  be  such  as  shall 
be  prescribed  by  the  legislative  assembly ; 
provided,  that  the  rigut  of  suffrage  and  of 
holding  office  shall  be  exercised  <only  by 
citliens  of  the  United  States,  and  those 
who  shall  hare  declared  on  oath  tHelr  in- 
tention to  become  such,  and  shall  have 
taken  an  oath  to  support  the  constitu- 
tion of  the  United  States  and  the  provia- 
ions  of  this  act."  The  qnallflcfitionB  ol 
voters  and  ol  holding  office  in  said  terri- 
tory remained  subatantiaily  the  same  as 
above  established  by  the  organic  act,  at 
the  date  of  tlie  passage  of  the  enabling 
act,  and  of  the  actual  admission  of  Ne- 
braska Into  the  Union  as  a  state,  the  leg- 
islative assembly  having  prescribed  no 
different  rules,  except  upon  some  points 
not  material  to  the  present  inqniry. 

When  it  is  borne  in  mind  that  the  sole 
purpose  of  the  enabling  act  was  to  invite 
and  enable  Nebraska  to  form  for  herself  a 
constitution  and  become  admitted  into 
the  Union  as  a  state,  it  is  obvious  that 
this  invitation  would  be  adressed  to 
those  in  whom  the  law  had  vested  the 
power  and  the  right  to  put  the  political 
power  of  the  territory  in  motion,  and  to 
control  its  action  to  the  accomplishment 
of  the  purpose  In  band.  Who  were  they 
but  thow  in  whom  the  elective  traBChlse 
.had  been  rested  by  the  organic  law  and 
wisely  left  by  the  "  leglslativa  assembly  ?  " 
The  "people  of  Nebraska,"  then,  men- 
tioned in  the  title,  and  the  "inhabitants" 
mentioned  in  the  first  section,  are  the  free 
white  male  inhabitants  above  the  age  of 
21  years,  actual  residents  of  the  territory, 
cltisens  of  the  United  States,  and  those 
who  have  declared  on  oath  their  inten- 
tion to  become  such,  and  shall  hare  taken 
an  oath  to  support  the  constitution  of 
the  United  States.  Why  should  any  oth- 
er than  these  have  been  mentioned  or  in- 
tended 7  None  other  were  allowed  to  vote 
for  representatives  to  form  a  convention 
to  draft  a  constitution  for  the  proposed 
state,  nor  to  vote  upon,  the  acceptance  or 
rejection  of  such  constitution  as  might  be 
formed  by  such  convention.  This  Is  made 
plain  by  relt^rence  to  provisions  of  section 
3  of  the  enabling  act,  which  provides  "that 
all  persons  qualified  by  law  to  vote  for 
representatives  to  the  general  assembly 
of  said  territory  shall  be  qualified  to  be 
elected;  and  they  are  hereby  authorised 
to  vote  for  and  choose  representatives  to 
form  a  convention  under  such  rules  and 
regulations  as  the  governor  of  said  terri- 
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tory  may  prescribe,  and  also  to  vote  upon 
the  acceptance  or  rejection  of  such  constl- 
tntlon  as  may  be  formed  by  said  conven- 
tlou, "  etc.  Persona  of  foreign  birth,  re- 
siding in  the  territory  of  Nebraska  who 
had  not  declared  their  intention  to  be- 
come citizens  ot  the  United  States,  and 
taken  an  oath  to  support  tbeconsUtutlon 
ot  the  United  States,  were  as  powerless 
to  make  a  constitution  and  government 
of  the  new  state  of  Nebraska  as  though 
they  had  remained  in  the  country  of  th^r 
birth. 

Bat  It  la  claimed  that  the  invitation  ot 
the  enabling  act  was  extended  to  all  the 
inhabitants  ot  the  territory,  loeluding  un- 
natoraliced  torelgnem  who  b&4  neither  de- 
clared their  intention  to  becodie  citlsens 
nor  taken  an  oath  to  aupport  the  const!- 
tntioo  of  the  United  States,  to  take  part 
in  the  formation  of  a  constitutioo  and 
•fate  goveniin«nt,  and.  they  having  done 
so;  it  is  argued  that  they  became  dtiiens 
of  the  United  State*  without  oath  of  alle- 
.  Stance  to  the  United  States  or  of  aDjora- 
tlon  to  their  mother  country,  simply  by 
liaving  taken  part  in  the  formation  ot  the 
coostitatton  and  state  government;  in 
other  words,  that  they  came  In  with  the 
state.  We  have  seen  that  this  class  of  per- 
sons were  not  recognised  as  possessing 
any  political  atutna  in  the  said  territory 
whatever.  Tbey  could  not  legally  vote 
at  any  election,  nor  were  they  entitled  to 
bold  any  public  office.  The  legislative  as- 
sembly, while  possessing  tlie  power  to  con- 
fer certain  political  rights  upon  this  class 
of  persons,  never  exercised  It;  but,  on  the 
contrary  at  Its  first  session  Miacted  a  crim- 
inal code,  section  1S1  of  which  provided 
that,  "If  any  person  wlllfally  vote  who 
*  *  *  is  not  a  citlsenottbe  United  States, 
or  who  is  not  duly  qualified  from  other 
disability  to  vote  at  the  place  where  and 
time  when  the  vote  la  to  be  given,  he  shall 
be  fined  In  a  sum  not  exceeding  three  hun- 
dred dollars,  or  Imprisoned  in  the  county 
Jail  not  exce«ding  one  year."  This  law 
was  subsequently  amended,  and  at  the 
date  of  the  admission  ot  Nebraska  into  the 
Union  as  a  state  It  stood  as  follows: 
"Sec.  88.  Any  person  whs  shall  vote  in 
this  territory,  •  •  •  who  Is  not  a  cltl- 
sen  of  the  United  States,  or  declared  bis 
intention  to  become  such,  as  provided  by 
law,  he  knowing  the  same,  shall,  on  con- 
viction thereof,,  be  Imprisoned  lu  the  peni- 
tentiary, and  kept  at  hard  labor,  not  less 
than  six  months  nor  more  than  three 
years."  Rev.  St.  Neb.  Terr.  (1866)  p.  147. 
Can  It  be  supposed  that  laws  would  have 
been  kept  in  force  tor  12  years,  denying  to 
foreigners  who  had  not  declared  thdr  in- 
tention to  become  citlsens  of  the  United 
Statra  the  right  to  vote,  and  providing  a 
punishment  against  them  should  they  ex- 
ercise such  right,  if  it  had  been  the  law 
that  upon  the  admission  ot  Mebraka  as  a 
state,  all  non-declaring  foreigners  residing 
in  the  territory  were  by- the  mem  force  of 
such  admission,  and  whether  they  desired 
it  or  not,  became  full-fledged  citlsens  of 
the  United  States?  Most  certainly  not. 
It  can  be  imagined  that,  had  the  organic 
act  recognised  non-declaring  foreigners 
who  might  be  domiciled  in  the  territory 
then  being  organised  as  voters  therein. 


and  entitled  to  take  full  part  in  all  Its  po- 
litical affairs,  or  had  the  legislative  assem- 
bly thereof,  as  it  was  probably  empowered 
to  do  by  such  organic  act,  conferred  the 
right  to  vote  and  hold  office  upon  such 
foreigners,  then,  upon  the  enactment  by 
congress  of  a  la  w  to  enable  the  "  people, " 
the  "Inhabitants "—of  such  territory  to 
form  a  constitution  and  stategovernment, 
and  for  its  admission  Into  the  Union,  that 
these  words  the  "  people  "  and  the  "  inhab- 
itants" were  meant  to  embrace  such  for- 
eigners ;  but  where,  as  in  this  case,  such 
torelgnerd  had  been,  throughout  the  legis- 
lation of  congress  in  reference  to  the  terri- 
tory, and  throughout  the  legislation  of  the 
territory  itself,  denied  all  participation  In 
the  affairs  ot  the  territory,  we  do  not 
think  that  In  the  use  ot  the  terms  congress 
intended  to  invite  or  enable  any  to  partic- 
ipate in  the  formation  of  a  constitution 
and  state  government,  who  had  been  thus 
excluded,  but  only  such  as  could  vote  for 
delegates  to  a  constitutional  convention, 
without  violating  the  laws  ot  the  tenrito- 
ry.  or  sabjecting  themselves  to  criminal 
prosecution.  The  view  which  we  have  ex- 
pressed to  the  effect  that  the  inhabitants 
of  the  territory  did  not  become  citlsens  ot 
the  United  States  by  the  admission  of  such 
territory  as  a  state,  is  sustained  by  Judi- 
cial decisions.  In  McKay  v.  Campbell,  2 
Sawy.  126,  it  appears  that  McKay  was 
bom  an  alien.  He  was  an  Inhabitant  ot 
Oregon  at  the  time  that  territory  was 
admitted  as  a  state  Into  the  Union,  and 
afterwards  claimed  to  be  a  citiaen  of  the 
United  States.  The  court  held  that  be 
could  not  claim  citlsenship  except  through 
naturalisation,  and  further  held  that  the 
treaty  of  1846  did  not  make  blm  acltlaen  of 
the  United  States,  and  that  there  was 
nothing  in  the  treaty  that  operated  as  a 
naturalisation  ot  Inhabitants.  We  quote 
from  the  opinion:  "The  plaintiff  l>elngthe 
child  of  an  unnaturalised  citizen,  and  nn- 
naturalised  Jilmselt,  cannot  claim  to  be  an 
American  citisen  except  upon  the  single 
ground  that  he  was  boni  upon  the  soil  ot 
the  United  States.  Nothing  that  has  hap- 
pened since  his  birth  can  add  to  or  take 
away  from  thestrength  of  his  claim. "  Aft- 
er the  birth  of  tlie  plaintiff,  McKay,  and 
during  his  residence  In  Oregon,  that  terri- 
tory had  been  admitted  into  the  Union  as 
a  state, .  without  an  enabling  act  it  Is 
granted ;  but  will  any  one  contend  that 
she  was  for  that  reason  any  the  lees  admit- 
ted Into  the  Union  upon  an  equal  footing 
with  the  original  states,  or  that  Oregon 
is  not  to-day  upon  an  equal  tooting  in  all 
respects  with  Nebraska?  The  admlssiqn 
of  Oregon  as  a  state,  a  like  event  which  It 
is  claimed  made  eitiseus  of  all  aliens  domi- 
ciled in  Nebraska,  was  thus  declared  by  the 
court  as  not  adding  to  the  rights  of  a  per- 
son bom  in  the  allegiance  of  a  foreign 
§ower  to  a  claim  of  American  citizenship, 
ta  te  T.  Primrose,  3  Ala.  646,  is  exactly  In 
point.  The  defendant  was  Indicted  in  the 
circuit  court  oIMnblleforallbel,  and  plead- 
ed In  abatement  that  one  of  the  grand  ju- 
rors by  whom  thelndlctment  was  returned 
was  not  a  citizen  ot  the  United  Stated,  but 
an  alien.  The  juror  was  born  in  Ireland, 
and  came  to  Louisiana  in  1811,  where  he 
remained  until  after  the  admlsHlon  olLou- 
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Mana  into  tbe  Union,  and  in  the  year  1814 
be  removed  to  the Htate  of  Alabama,  where 
be  was  reeldlnK  when  be  served  as  a  grand 
Juror.  He  had  never  been  naturalised  un- 
der act  of  conferees,  but  It  was  claimed 
that,  as  he  was  an  Inhabitant  of  tbe  teiTl- 
tory  of  Louisiana  when  it  was  admitted 
into  the  Union,  be  thereby  became  a  citiieu 
of  the  United  States.  Mr.  J  notice  Ohmond, 
In  delivering  theoplnlon  of  thecourt.says: 
"The  question  to  bedeterniined  is  whether 
the  fact  that  a  person  was  an  inhabitant 
of  the  territory  of  Louisiana  previous  to 
its  admission  into  the  Onion  by  virtue  of 
the  act  of  coDgrees  of  tbeSOtb  of  February, 
1811,  will  constitute  sncb  person  a  citlien 
of  the  United  States.  This  act,  which  was 
to  enable  the  people  of  the  territory  of  Or- 
leans  to  form  a  constitution  and  state 
government,  and  Tor  tbeadralssionot  such 
state  into  tbe  Union  on  an  equal  footing 
with  the  original  states,  authorises  the 
'  inhabitants '  of  the  territory  to  form  for 
themseires  a  constitution  and  state  gov- 
ernment, etc.  As  the  citizenship  of  the 
Juror  Is  supposed  to  flow  from  hia  being 
an  inhabitant  of  the  territory  uf  Louisiana 
at  the  time  at  tbe  passage  of  the  act  of 
congress  of  1811,  previously  cited,  It  be- 
comes necessary  to  consider  the  precise  im- 
port of  a  term  from  which  such  conse- 
quences are  to  arise.  By  the  term  'inhab- 
itant' of  a  plade  or  country  we  under- 
stand one  who  has  his  domicile  or  fixed 
residence  there,  in  opposition  to  one  wt>o 
is  a  mere  sojourner,  orteniporarily  resident 
in  the  place  or  country.  Bouv.  Law  Diet. 
604;  Lyle  v.  Foreman,  1  Dall.  480.  It  by 
no  means,  however,  follows  that  an  In- 
habitant Is  a  subject  orclticen.  A  foreign- 
er, permanently  r^ldent,  is  as  much  an  in- 
habitant as  it  he  were  a  cltisen  or  subject. 
By  the  term  'Inhabitant,'  therefore,  In 
this  act,  was  merely  meant  the  mass  con- 
stituting the  body  politic,  who  were  au- 
thorised to  form  a  state  constitution,  pre- 
paratory to  admission  into  the  Union.  It 
certainly  was  not  the  Intention  of  con- 
gress, either  in  this  or  In  any  of  the  other 
acts  for  admission  of  new  states  Into  the 
Union,  to  do  more  than  t«  prescribe  the 
terms  on  which  such  state  might  be  ad- 
mitted. That  it  was  not  intended  by  the 
act  to  confer  citlsenship  Is  conclusively 
shown  by  the  second  section  of  the  act, 
prescribing  the  quallflcatlons  of  tbe  vot- 
ers for  representatives  to  the  convention 
which  was  to  form  the  state  constitution. 
They  were  required  to  be  free  white  male 
eltisens  of  tbe  United  States,  having  resid- 
ed one  year  in  the  territory,  an<^  pnl<I 
taxes.  Now,  if  the  intention  had  been 
that  by  the  admission  of  the  state  Into 
the  Union  all  the  inhabitants  became  elti- 
sens of  the  United  States,  there  would  have 
been  no  propriety  whatever  In  eonflning 
the  elective  franchise  to  those  who  were 
then  cltlKens.  Tbe  act  for  the  admission 
of  Louisiana  Into  the  ITnlnn  does  not  dif- 
fer In  any  important  particular  fpom  any  of 
the  other  acts  of  congress '  passed  for  tbe 
same  purpose,  before  and  since.  The  act 
for  the  admission  of  Alabama  into  the 
Union  is  precisely  similar,  and  if  the  pre- 
tension set  up  1?  well  founded,  as  tbe  juror 
was  an  inhabitant  of  Alabama  before  and 
at  tbe  time  of  its  admission  Into  the  Un- 


ion, there  would  be  no  necessity  to  resort 
to  bis  residence  in  Louisiana  to  efltabllsb 
his  citisensbip,  unless  the  fact  that  the  ter- 
ritory constituting  tbe  state  of  Louisiana 
was  acquired  by  cession  since  the  forma- 
tion of  the  federal  government  affects  tbe 
question.  But  we  apprehend  that  the  ut- 
most whicb  could  be  claimed  for  the  resi- 
dents of  states  thus  circumstanced  would 
t>e  that  they  should  be  placed  on  tbe  same 
footing  with  those  residing  In  states 
formed  from  tbe  public  domain,  which  be- 
longed to  tbe  states  at  tbe  formation  u( 
tbe  federal  compact. " 

We  have  carefully  examined  the  two 
earlier  cases  in  Louisiana, — U.  S.  v.  Lav- 
erty,S  Mart.'fLa.)  TSS.and  Deabols'  Caae,^ 
Mart.  (L4i.)  186,— which  announce  a  con- 
trary doctrine,  but  we  cannot  accept  the 
reaaoiiing therein  tobesound.  These  cases 
assume  as  an  accepted  proposition  that 
tbe  admission  of  a  state' made  tbe  Inhabit- 
ants thereof  eltisens  of  the  United  States. 
This  assumption,  lieiag  not  well-grounded 
in  reason,  and  without  Judicial  precedent, 
we  do  not  feel  bound  to  follow.  It  is  a 
matter  of  common  Icnowledge  that  aliens 
residing  in  the  territory  of  Nebraska,  who 
had  declared  their  intention  to  become 
eltisens  of  the  United  States,  completed 
tbelr  naturalisation  after  the  state  was 
admitted  to  the  Union;  and  those  who, 
although  inhabitants  of  tbe  territory  at 
that  time,  had  not  then  declared  their  In- 
tention to  become  eltisens  of  the  Unitetl 
States,  after  tbe  admission  of  the  state  re- 
spectively at  their  several  convenience 
proceeded  to  declare  such  intentions  be- 
fore the  proper  officers,  and  after  tbe  ex- 
piration of  tbe  prescribed  time,  to  com- 
plete their  naturalisation  in  some  one  of 
the  courts  having  Jnrlsdiciion.  Tbe  same 
practice  has  uniformly  prevailed  In  other 
states,  so  far  as  oar  knowledge  extends. 
All  this  would  have  been  annecessary  if 
the  admission  of  the  state  Into  tbe  Union 
had  the  effect  of  admittlngall  aliens  to  be- 
come eltisens  of  the  United  States.  Cryer 
V.  Andrews,  11  Tex.  170;  Barrett  ▼.  Kelly, 
81  Tex.  47«;  and  IS  Op.  Atty.'s  Oen.  U.  S. 
p.  807,— ars  to  tbe  effect  tbat  all  persons 
who  were  dtlsens  of  tbe  rrpoblic  of  Texan 
at  the  date  of  liaanuexation  to  the  United 
States  became  eltisens  of  the  United  States 
by  virtue  of  tbe  collective  naturalisation 
effected  by  that  act.  There  can  be  no 
doubt  that  by  the  merger  of  tbe  republic 
of  Texas  in  tbe  United  States  in  1845  the 
allegiance  of  tbe  inhabitants  of  Texas  was 
transfeiTed  to  the  government  of  the 
United  States.  At  the  time  of  tbe  annexa- 
tion of  Texas  she  was  an  independent  re- 
public, and  by  tbe  union  of  the  two  gov- 
ernments the  eltisens  of  Texas  became  cit- 
izens of  the  United  States.  But  It  is  evi- 
dent that  such  doctrine  Is  not  applicable 
here,  for  tbe  reason  tbat  tbe  territory  of 
Nebraska,  tft  tbe  time  It  iMcame  a  Htate, 
sustained  an  entirely  diffif rent  relation  to 
the  government  of  the  United  States  than 
that  of  the  republic  of  Texas  at  the  date 
of  its  annexation. 

It  wns  not  supposed  by  the  framers  of 
our  present  constitution,  nor  tbe  electors 
of  the  slate  who  voted  on  the  question  of 
its  adoption  or  rejection,  that  tbe  alien  In- 
babitauts  of  the  tlnlted  States  who  were 
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In  the  territory  at  the  date  of  Ita  ndmlS' 
8ion  into  tbe  Union  as  a  state  became  citi< 
tens  ot  tbe  (Tnlted  States  by  such  admls- 
fdouB.  A  citizen  of  the  United  States  wa» 
definitely  understood  and  accepted  by 
every  one  to  be  a  person  who  became  such 
by  reason  of  his  birth,  or  a  person  of  for- 
eign birth,  who  has  been  duly  naturalized 
under  the  provisions  of  the  uniform  rule 
of  naturalicatlon  established  by  congress. 
This  is  clearly  the  meaning  that  should  be 
Kiven  to  the  words  "cltleeus  of  the  United 
States"  as  used  in  section  2  of  article  5  ot 
the  constitution.  It  is  alleged  in  the  In- 
tormatiou  an:l  admitted  by  the  answer 
that  the  respondent  was  an  alien  by  birth. 
His  original  atatus  is  therefore  presunied 
to  contloae  until  the  contrary  be  shown. 
Hatienstein  y .  Lynham,  100  U.  S.  483.  Sat- 
flcient  (acts  are  not  alleged  in  the  answer 
to  show  that  he  became  a  citizen  of  the 
IJnited  Statee  two  years  prior  to  the  last 
general  election.  We  are  therefore  forced 
to  the  conclusion  that  he  was  ut  the  date 
ot  tbe  election  ineligible  to  tbe  office  of 
governor.  It  is  proper  to  state  iu  this 
connection  that  the  facts  set  up  in  the  an- 
swer show*that  the  respondent  has  for 
many  years  honestly  believed  he  was  a 
cltisen  of  the  United  States,  and  that  his 
citizenship  had  never  been  questioned 
prior  to  November  last.  In  holding,  as 
we  do.  that  be  Is  not  legally  entitled  to 
exercise  the  duties  of  the  office  of  govern- 
or, we  are  but  giving  force  and  effect  to 
a  plain  provision  of  our  state  constitu- 
tion, which  we  have  no  rightto  disregard, 
or  refuse  to  enforce. 

We  come  now  to  the  consideration  of 
the  qne«tion.  Is  the  relator  entitled  to  tbe 
office  of  governor?  The  determination  of 
this  point  involves  the  construction  ot 
fiections  1  and  16  of  ariicle  .5  of  the  consti- 
tution, which  are  an  follows:  "Section  1. 
Tlie  executive  department  shall  consist  ot 
a  governor, lieutenant  governor,  secretary 
of  state,  auditor  of  public  accounts,  treas- 
urer, superintendent  of  public  Instruction, 
attorney  general,  and  commissioner  of 
public  lands  and  buildings,  who  shall 
each  hold  his  ofl3ce  for  the  term  of  two 
years  from  the  first  Thursday  and  [after] 
the  first  Tuesday  in  January  nevt  after 
his  election,  and  until  his  successor  is 
elected  arid  qualified,"  etc.  "Sec.  16.  In 
case  of  the  death,  impeachment,  and  no- 
tice thereof  to  the  accused,  failure  to 
qualify,  resignation,  absence  from  the 
state,  or  other  disability  of  the  governor, 
the  powers,  duties,  and  emoluments  of  the 
office  for  the  residue  of  the  term,  or  until 
the  disability  shall  be  removed,  shall  de- 
volvenponthe  lieutenant  governor. "  The 
provisions  of  tbe  first  section  are  plain 
and  unambiguous.  It  provliles  that  tbe 
governor  shall  hold  bis  office  for  two 
years,  "and  until  his  successor  is  elected 
and  qualified."  If  section  1  stood  alone 
it  could  not  be  successfully  disputed  that 
it  was  not  only  the  privilege,  but  the 
duty,  of  the  governor  to  hold  the  office 
until  his  successor  shall  be  duly  elected 
and  qualified.  People  v.  Osborne,  7  Colo. 
005,  4Pac.  Rep.  1074;  Tappan  v.  Gray.  9 
Paige,  606;  People  v.  Bissell,  49  Cal.  407; 
People  V.  Whitman,  10  Cal.  SS;  Btale  t. 
McMulIen,  46  Ind.  .S07 ;  State  v.  Lusk,  18  Mo. 
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S33 ;  Com.  v.  Hanley,  9  Pa.  St  618:  State  t, 
.Tenkins,  43  Mo.  261 ;  State  v.  McMiHen,  23 
Neb.  389,  36  N.  W.  Rep.  587;  Carr  v.  WO- 
son,  32  W.  Va.  419,  9  S.  E.  Rep.  31.  Under 
the  provisions  of  section  16,  quoted  above, 
thedutles  of  tbe  office  of  governor  de  vol  va 
upon  the  lieutenant  governor  in  certain 
contingencies,  among  which  are  the  fail- 
ure of  the  governor  elect  to  qualify,  and 
disability  of  tbe  governor.  The  worda 
"other  dlBablllty,  '  as  used  in  the  section, 
have  uo  reference  to  the  ineligibility  of  the 
person  to  bs  elected  to  the  office,  but  were 
intended  by  th»  framers  of  tbe  constitu- 
tion to  cover  any  disability  of  the  gov- 
ernor, not  specifically  enumerated  In  tha 
section,  occurring  after  the  commencement 
of  his  term  ot  office.  The  failure  to  elect 
a  governor  on  account  of  the  Inellglbilitj 
of  tbe  person  receiving  tire  highest  num- 
ber ot  votes  for  the  office  is  not  a  disabil- 
ity of  the  governor.  This  section  also 
provides.  In  effect,  that  in  case  the  perton 
elected  governor  fails  to  qualify,  the  lieu- 
tenant governor  shall  act.  By  "failure 
to  qtialiiy"  is  meant  failure  to  give  the 
bond  and  talce  the  oath  ot  office  required 
by  the  constitution.  It  was  intended  to 
apply  to  a  case  where  a  person  possessing 
the  constitutional  qualifications  to  hold 
the  office  has  been  elected,  but  does  not 
qualify.  It  cannot  be  said  that  there  baa 
been  a  failure  to  qualify  where  no  person 
has  been  elected.  This  construction  gives 
effect  to  tbe  language  ot  sectionl  ot  article 
6  ot  the  constitution,  which  provides  that 
the  governor  shall  bold  his  office  "  until 
his  successor  is  elected  and  qualified." 
When  there  is  no  person  elected,  the  gov- 
ernor holds  over.  It  Is  a  familiar  rule 
governing  the  construction  of  a  constitu- 
tion, that  effect,  if  possible,  must  be  given 
to  ail  its  provisions.  A  similar  question 
was  decided  by  the  court  of  appeals  ol 
Virginia,  in  Ex  parte  Lawhorne,  IS  Grat. 
86.  The  report  of  that  case  shows  that 
Francis  Pierpont  was  elected  and  quali- 
fied as  governor  of  tbatstate  for  the  term 
of  four  years  from  tbe  1st  day  ot  January, 
1864.  On  the  IStb  day  of  January,  1868, 
no  successor  to  him  having  been  elected 
or  qualified,  Gov.  Pierpont  grunted  a  full 
and  immediate  pardon  to  James  Law- 
borne,  who  was  then  confined  in  the  peni- 
tentiary under  a  senteuce  tor  grand  lar- 
ceny. Tbe  superintendent  ot  the  peniten- 
tiary refused  to  release  him, on  the  ground 
that  Plerpont's  term  of  office  had  expired 
on  January  1, 1868.  Lawhorne  applied  to 
the  court  tor  a  writ  of  habeas  corpus.  Sec- 
tion 23  of  article  6  of  the  constitution  ot 
Virginia  provides  that  "judges  and  all 
other  officers,  whether  elected  or  appoint- 
ed, shall  continue  to  discharge  the  duties 
of  their  respective  offices,  after  their  terms 
of  service  have  expired,  until  their  suc- 
cessors are  qualified. "  Section  1  of  article 
5  ot  that  constitution  fixes  the  term  ot 
governor  at  four  years,  commencing  on 
the  ist  day  ot  January  succeeding  his  elec- 
tion, and  makes  him  ineligible  to  the  same 
office  tor  the  term  next  succeeding  that 
for  which  he  was  elected.  Section  8  pro- 
vides for  the  election  ot  a  lieutenant  gov- 
ernor at  the  same  time  and  for  the  same 
term  as  the  governor.  Section  9  provides 
that,  "In  case  ot  the  removal  of  the  gov- 
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ernor  from  office,  or  of  hla  death,  failure 
to  qualify,  realKuation,  removal  from  the 
state,  or  Inability  to  diacbarge  the  powers 
and  duties  of  the  office,  tbe  said  office, 
with  Its  compensation,  shall  devolve  up- 
on the  lieutenant  governor;  and  tlie  gen- 
eral assembly  shall  provide  by  law  for  the 
discharge  of  tbe  executive  functions  in 
other  necessary  cases."  The  court  held 
that  tbe  constitution  made  it  obligatory 
upon  Pierpont  to  discharge  the  duties  of 
the  office  of  governor  until  his  successor 
was  qualltied,  and  that  the  pardon  grant- 
ed  by  him  was  valid.  It  is  insisted  by 
counsel  for  the  respondent  thnt  Thayer's 
term  of  office  expired  when  Boyd  was 
elected  and  qualified.  The  proposition 
assumes  the  question  In  dispute,— was 
Boyd  duly  elected?  Tbe  inquiry  is  not 
whether  he  received  a  plurality  of  rotes, 
but  did  he  have  the  quallflcationB  to  be 
elected?  We  have  already  given  a  nega- 
tive answer  to  this.  "Elected,"  as  ased  in 
the  constitution,  means  the  choosing  of  a 

gerson  eligible  to  be  chosen.  It  is  argued 
y  counsel  for  the  respondent  that  the 
relator  is  not  entitled  to  hold  tbe  office, 
because  It  does  not  appear  that  be  re- 
qnalifled  within  10  days  after  the  time 
wlien  bis  successor  should  have  qualified. 
Section  17,  c.  10,  Comp.  St.,  relating  to 
"bonds  and  oaths,"  reads  as  follows: 
"Sec.  17.  When  tbe  incumbent  of  an  office 
Is  re-elected  or  reappointed,  he  shall  qual- 
ify by  taking  the  oath  and  giving  the 
bond  as  above  directed ;  but  when  such 
officer  has  bad  public  funds  or  property 
In  bis  control,  his  bond  shall  not  be  ap- 
proved until  he  has  produced  and  fully  ac- 
counted for  such  funds  and  property ; 
and  when  it  is  ascertained  that  the  in- 
cumbent of  an  office  holds  over  by  reason 
of  the  non-election  or  non-appointment  of 
a  successor,  or  of  the  neglect  or  refusal  of 
the  successor  to  qualify,  be  shall  qualify 
anew  within  ten  days  from  the  time  at 
which  his  Burce88or,lf  elected, should  bare 
qualified."  Section  5  provides  that  the 
official  bonds  and  oaths  of  all  officers 
elected  at  a  general  election  shall  be  filed 
in  the  proper  office  on  or  before  the  first 
Thursday  after  the  first  Tuesday  iu  Jan- 
uary following  tbe  election.  Section  lH 
provides,  in  substance,  thnt  If  a  person 
elected  or  appointed  to  an  office  falls  to 
qualify  within  the  time  provided  by  law, 
bis  office  shall  Ipso  facto  become  vacant, 
and  the  vacancy  shall  be  filled  by  election 
or  appointment.  The  provisions  of  sec- 
tion 15  were  not  intended  by  the  legisla- 
ture to  apply  to  a  case  where  the  incum- 
bent of  an  office  holds  over  on  account  of 
the  failure  to  elect  a  succoHSor,  but  have 
reference  to  cases  where  the  person  elected 
to  a  public  office  has  never  taken  the  oath 
and  given  the  bond  required  by  law,  and 
has  never  entered  upon  tbe  discharge 
of  the  duties  of  the  office.  Hold-over  offi- 
cers are  governed  and  controlled  by  sec- 
tion 17  above  quoted.  It  requires  such  an 
officer  to  qualify  anew  within  a  specified 
time  when  it  is  ascertained  that  he  holds 
over  by  reason  of  tbe  non-election  or  non- 
appointment  of  a  successor,  or  when  the 
successor  falls  to  qualify.  "  Ascertain  "  is 
"to  find  out  or  learn  for  a  certainty,  by 
trial,  examination,  or  experiment. "   How 


nonid  Thayer  determine  that  no  successor 
was  elected?  Tbe  returns  of  the  election* 
at  which  a  successor  was  to  be  chosen- 
showed  that  tbe  respondent  received  a 
plurality  of  tbe  votes.  Whether  he  waa- 
elected  depended  upon  whether  the  re- 
spondent was  eligible  to  be  elected.  That: 
question  could  be  determined  only  by  JO' 
diclal  inquiry;  and  when,  upon  trial.  It  fa 
ascertained  that  the  relator  Is  entitled  to 
hold  over  on  account  of  the  Ineligibility 
of  the  defendant,  the  relator  is  required  to 
rcqualify.  This  construction  also  tflvtm 
effect  to  section  711  of  title  28  of  the  Code 
of  Civil  Procedure,  relating  to  proceedlnca 
by  QUO  wttrranto,  which  provides  that, 
"if  Judgment  be  rendered  In  favor  of  aocb 
claimant,  he  shall  proceed  to  exercise  tb» 
functions  of  the  office,  after  he  has  quali- 
fied as  required  by  law. "  It  follows  that 
the  answer  falls  to  state  a  defense  to  tbe 
Information,  and  tbe  demurrer  is  su»- 
tained.  A  Judgment  of  ouster  must  be  en- 
tered against  the  respondent.  Judgment 
accordingly. 

Cobb,  C.  3„  coneura. 

Maxwell,  J.,  {dlmeating.)  Leave  wa« 
given  the  relator  to  file  an  information  in 
bis  own  behalf  in  an  action  of  quo  war- 
ranto, to  determine  his  right  to  continoe 
in  tbe  office  of  governor  of  tbe  state  of 
Nebraska  from  the  first  Thursday  after 
tbe  first  Tuesday  in  January,  1S91,  for  tbe 
period  of  two  years,  upon  the  alleged 
ground  that  the  defendant  was  not  a  citi- 
len  of  the  United  States  for  two  yeai« 
prior  tu  the  election  iu  November.  1890, 
and  therefore  not  eligible  to  the  office  o< 
governor  of  the  state. 

The  court,  in  making  the  order  allowlnsr 
the  relator  to  file  his  Information,  quail- 
fled  it  BO  as  to  permit  the  lieutenant  gov- 
ernor to  intervene,  should  the  court,  on- 
the  final  determination  of  the  case,  find 
that  the  defendant  was  not  eligible  to  tbe 
office,  and  it  would  thus  become  necessary 
to  determine  who  should  succeed  taim. — 
whether  the  relator  or  the  lieutenant  gov- 
ernor. In  hisanswerthedefendant  admits 
that  the  attorney  gpeneral  of  this  state  re- 
fuses to  prosecute  this  action,  and  pro- 
tests and  insists  and  avers  theifact  to  be 
that  tbe  information  herein  Is  insufficient 
in  law  to  require  the  respondent  to  make 
answer  thereto,  for  the  reason  it  does  not 
show  that  said  John  M.  Thayer  has  any 
right  or  title  to  the  said  office  of  governor 
of  Nebraska,  or  that  he  has  any  right, 
title,  or  authority  to  Institute,  maintain, 
or  prosecute  this  action,  and  for  that  said 
information  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Respond- 
ent admits  the  allegations  of  the  first,  sec- 
ond, third,  fourth,  and  fifth  paragraphs 
of  the  information,  except  as  hereinafter 
shown.  Respondent  shows  to  the  court 
that  the  said  John  M.  Thnyer  was  at  tbe 
regular  state  election  held  in  the  state  of 
Nebraska,  in  November,  A.  D.  1888,  elected 
to  the  office  of  governor  of  this  state  for  » 
term  thereof  commencing  in  January, 
1889,  and  that  upon  tbe  canvass  of  tbe 
votes  cast  at  said  election  he  was  duly  de- 
clared to  be  so  elected.  That  the  term  oC 
said  office  is  fixed  by  tbe  constitution  t* 
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commence  on  the  first  Thursday  after  the 
first  Tuesday  In  January  succeeding  the 
election,  and  continuing  for  a  period  of 
two  years,  and  until  his  successor  shall  be 
elected  and  qualified.  That  the  laws  of 
Nebraska,  at  all  the  times  herein  men- 
tioned, provided  that, It  a  qualified  incum- 
bent of  The  office  holds  over  by  reason  of 
the  non-election  or  non-appointment  of  a 
anccesBor,  he  shall  qualify  anew  within  10 
days  from  the  time  at  which  his  successor, 
If  elected,  should  have  qualified,  by  taking 
the  oath  of  office,  ezecnting  and  having 
approved  and  filed  tor  rei^ord  his  official 
bond  in  the  sum  of  f  50,000,  conditioned  for 
the  faithful  performance  of  the  duties  of 
the  office,  as  by  law  required.  That  the 
Bald  John  M.Thayer  continued  as  the  act- 
aal  incumbent  of  said  office  down  to  the 
time  when  this  respondent  qualified  as 
Kovemor  of  this  state,  on  the  8th  day  of 
Jannary,  1891,  which  was  the  first  Thurs- 
day after  the  first  Tuesday  in  January 
•acceeding  the  election  in  question.  That 
the  said  John  M.  Thayer  has  never  since 
the  8th  day  of  Jannary,  1891,  qualified 
anewBs  governor  of  thestateof  Nebraska. 
That  be  has  not  since  that  date  taken  or 
filed  the  official  oath  required  by  law.  nor 
has  he  had  hts  official  bond  e:Kecuted  or 
approved  or  filed  tor  record,  as  by  law  re- 
quired, to  qualify  him  anew,  if  no  party 
was  elected  to  bold  said  office  of  governor 
from  and  after  the  said  8th  day  of  Jan- 
nary, as  he  alleges  in  his  information,  but 
which  respondent  denies;  and  in  this  be- 
half further  alleges  the  fact  to  be  that, 
after  the  said  8th  day  of  Jannary,  1891,  the 
respondent  entered  into  the  office  uf  gov- 
ernor of  the  state  of  Nebraska,  and  the 
aald  John  M.  Thayer  from  that  time  and 
thereafter  wholly  surrendered,  abandoned, 
and  removed  from  said  office,  and  has  not 
since,  in  any  manner,  directly  or  indirect- 
ly, occupied  or  possessed  the  same,  or  as- 
sumed, or  pretended  to  assume,  to  perform 
any  of  the  functions  thereof,  and  wholly 
surrendered  the  same  and  vacated  said 
office. 

•  Answering  the  sixth  paragraph  of  said 
Information,  the  respondent  admits  that 
after  his  election  to  the  said  office  and  the 
canvass  of  the  returns,  and  after  he  had 
been  declared  elected  to  said  office  by  the 
speaker  of  the  house  of  representatives,  in 
the  presence  of  a  majority  of  the  legisla- 
ture, as  required  by  law,  he,  on  the  8tb 
day  of  January,  1891,  took  the  oath  of 
office,  executed  and  filed  his  official  bond, 
did  all  other  acts  nnd  things  required  by 
law  of  him  to  be  done  to  qualify  and  en- 
title him  to  enter  into  the  possession,  use, 
and  employment  of  said  office,  and  to  dis- 
charge the  duties  thereof;  and  the  re- 
spondent denies  that  he  has  usurped  or 
invaded  the  said  office,  or  unlawfully  at- 
tempted at  any  time  to  hold  said  office, 
and  perform  the  duties  thereof;,  but  avers 
the  fact  to  be  that,  at  and  from  the  com- 
mencement of  the  term  of  his  said  office, 
from  January  8, 1891,  he  has  been,  and 
now  is,  the  duly  elected  and  qualified  gov- 
emorof  the  state  of  Nebraska,  in  the  quiet, 
legal,  and  actual  possession  and  enjoy- 
ment of  said  office,  and  discharging  Its 
duties.  That  he  has  been  recognized  so 
to  be  by  all  ol  the  departments  and  officers 


of  the  state  government.  That  the  said 
John  M.  Thayer  ceased  to  be  the  incum- 
bent uf  said  office.  In  law  and  in  fact,  with 
the  expiration  of  the  8th  day  of  January, 
1891,  and  prior  to  the  commencement  of 
this  action. 

Answering  the  eighth  paragraph  of  said 
information,  the  respondent  denies  all  the 
allegations  thereof,  except  that  be  was 
born  in  Ireland,  of  alien  parents,  in  the 
year  1834.  That  he  was  brought  to  this 
country  when  about  10  years  of  age  by  his 
lather,  Joseph  Boyd,  who  settled  about 
the  year  1844  in  Belmont  county,  Uhio, 
where  be  resided  for  several  years,  and 
thereafter  removed  to  Zanesville,  Muskin- 
gum county,  Ohio,  where  he  has  ever  since 
resided.  Respondent  also  admits  that  his 
father,  on  or  about  March  5, 1849,  when 
respondent  was  about  14  years  of  age,  de- 
clared his  intention  to  become  a  citlsen  of 
the  United  States,  and  to  renounce  and 
abjure  forever  all  allegiance  and  fidelity 
to  every  foreign  prince,  poientate,  state, 
and  sovereignty  whatever,  and  particu- 
larly the  queen  of  Great  Britain  and  Ire- 
land ;  and  that  the  alleged  exemplification 
of  the  record  thereof,  copied  in  said  Infor- 
mation, respondent  believes  is  a  true  copy. 

Answering  the  sixth  paragraph  of  said 
information,  respondent  says  be  admits 
the  facts  therein  alleged,  except  as  In  this 
answer  otherwise  averred,  bat  denies  the 
conclusions  of  law  and  tacts  therein  stat- 
ed. That  his  father,  for  42  years  last  past, 
has  enjoyed  and  exercised  allot  the  rights, 
immnnities,  and  privileges,  and  discharged 
all  the  duties,  of  a  citisen  of  the  United 
States,  and  of  the  state  of  Ohio,  and  was 
in  all  respects,  and  to  all  intents  and  pur- 
poses, a  citisen  of  the  United  States,  and 
of  the  state  of  Ohio,  at  all  times  disclaim- 
ing and  abjuring  allegiance  to  every  for- 
eign prince,  potentate,  state,  or  sovereign- 
ty. That  all  of  said  times  said  Joseph 
Boyd  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of 
the  constitution  of  the  United  States,  and 
well  disposed  to  the  good  order  and  hap- 

Slness  of  the  same.  That  when  tbe  said 
oseph  Bnyd  settled  In  the  state  of  Ohio, 
as  aforesaid,  It  was  his  bonn  Ode  inten- 
tion to  make  the  United  States  his  perma- 
nent residence.  That  at  that  time  he  did 
in  tact  disclaim,  renounce,  and  abjure  all 
allegiance  and  fidelity  to  the  queen  of 
Great  Britain  and  Ireland,  and  to  every 
other  foreign  prince,  potentate,  state,  and 
sovereignty,  and  for  40  years  acted  in  the 
belief  that  he  was  a  citizen  of  the  United 
States,  all  said  time  exercising  the  elect- 
ive franchise  without  question  or  chal- 
lenge, voting  for  all  officers  of  the  state 
and  federal- governments,  the  same  as  a 
native-born  citizen  of  the  United  States 
and  of  the  state  of  Ohio,  That  about  the 
year  1870  said  Joseph  Boyd  was  elected  to 
the  office  of  Justice  of  the  peace  in  said 
Muskingum  county,  Ohio,  and  thereupon 
took  an  oath  to  support  the  constitutions 
of  the  United  States  and  of  tbe  state  of 
Ohio,  and  for  several  years  held  said  office, 
exercising  all  the  rights,  franchises,  pow- 
ers, and  duties  of  said  office,  and  has  for 
years  last  past  held  office  under  the  con- 
stitution and  laws  of  Ohio,  to-wit,  weigh- 
master  in  the  city  of  Zanesville,  which 
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ofBce  be  now  bolds.  That  he  was  In- 
formed b>  bl8  father,  ae  early  as  tbe  year 
1S53,  that  he,  the  said  Joseph  Boyd,  was 
acitlEen  oftbe  United  Btates,  and  entitled, 
In  law  and  in  tact,  to  all  the  rlKbta,  prlvl- 
legen,  and  immunitlea  ol  a  citizen  of  the 
United  States,  and  of  the  state  of  Ohio, 
and  that  ever  since  said  time  this  respond- 
ent has  so  believed  and  accepted  tbe  fact 
so  to  be,  and  never  beard  tbe  fact  chal- 
lenged or  qnestioned,  till  after  be  was 
elected  to  tbe  office  of  goremor  of  this 
state,  in  1890.  That  he  did,  upon  arriving 
at  the  age  of  21  years,  exercise  the  elective 
franchise  in  said  Muskingum  county,  Ohio, 
in  the  fall  of  1856.  Tbe  respondent  further 
alleges,  on  information  and  belief,  that 
prior  to  October,  1864,  his  father  did  In 
fact  complete  bis  nataralication  In  strict 
accordance  with  the  acts  of  congress 
known  as  the'*natDralisatlon  laws,"  so 
as  to  admit  and  constitnte  him  a  foil  citl- 
sen  of  the  United  Btates  thereunder,  he 
having  exercised  the  rights  of  cltiEenship 
herein  described,  and  at  said  time  in- 
formed respoudenc  thatsuch  was  the  fact. 
That  when  his  father  applied  to  be  regis- 
tered in  Ohio,  in  October.  1890,  under  a 
new  law,  he  was  required  to  produce  bis 
Citisenship  papers,  and,  being  unable  to 
find  all  of  them,  he  appeared  before  said 
court  of  common  pleas  of  Musklngom 
county,  at  the  October  term  thereof,  1890, 
and  the  proceedings  described  in  the  ninth 
paragraph  of  the  information  were  had, 
as  therein  set  out;  but  respondent  avers 
the  fact  to  be,  on  Information  and  belief, 
that  in  the  matter  of  said  proceedings  said 
Joseph  Boyd  acted  unadvisedly  and  igno- 
rantly,  the  said  last-named  proceedings  be- 
ing in  that  event  unnecessary.  That  in 
the  year  1856,  at  tbe  age  of  22,  he  left  bis 
father's  home  In  Ohio,  in  tbe  firm  beli^ 
that  be  (respondent)  was  a  dtlxen  of  the 
United  States,  in  law  and  in  fact,  to  estab- 
lish himself  in  life.  That  he  went  to  the 
state  of  Iowa,  where  he  resided  for  a  few 
months.  In  the  month  of  August,  1866, 
respondent  removed  to  the  territory  of 
Nebraska,  which  was  then,  to  a  large  ex- 
tent, a  wilderness,  and  settled  in  Douglas 
county,  where  he  resided  for  two  years 
working  at  his  trade  as  a  carpenter,  and 
In  1867  be  was  elected  county  clerk  of  said 
county,  and  took  an  oath  to  support  the 
constitution  of  the  United  States,  and  the 
provisions  of  tbe  organic  act  under  which 
the  territory  of  Nebraska  was  created. 
Respondent  removed  to  what  is  now 
Buffalo  county,  near  old  Ft.  Kearney, 
•which  was  then  upon  the  extreme  frontier. 
In  the  fall  of  1858,  where  he  engaged  in  tbe 
business  of  farming,  in  the  midst  of  great 
perils  from  hostile  Indians,  suffering  years 
of  extreme  hardship.  In  1864,  at  tbe  time 
of  tbe  Indian  outbreak  in  said  vicinity, 
when  the  lives  and  property  of  settlers  were 
destroyed  or  endangered,  when  many  set- 
tters  were  massacred,  when  hostile  Indi- 
ans w^re  killing  cattle  before  the  door  of 
tbe  home  of  his  family,  be  volunteered  his 
aervices  as  a  soldier  of  the  United  States, 
which  were  accepted  by  tbe  United  States 
government,  he  being  sworn  into  its  mili- 
tary service  by  order  of  Gen.  R.  B.  Mitcn- 
ell.  That  be  served  as  a  soldier  of  tbe 
United  States,  without  compensation  or 


reward,  to  protect  the  men,  women,  and 
children  of  the  frontier,  and  to  maintain 
the  authority,  honor,  and  flag  of  the 
United  States  government.  In  the  year 
1866  respondent  was  elected  a  member  of 
the  house  of  representatives  of  Nebraska, 
to  represent  tbe  counties  of  Buffalo  and 
Hall.  That  he  served  as  such  officer  in  the 
following  session  of  the  legislature,  to 
which  was  submitted  the  proposition  of 
the  congress  of  the  United  States  to  ac- 
cept, the  first  constitution  of  this  state, 
with  the  conditions  imposed  by  tbe  act  of 
congress,  known  as  the  "enabling  act," 
below  named.  That  before  entering  upon 
tbe  duties  of  said  office  he  took  the  oath 
required  by  law,  and  swore  to  support  tbe 
constitution  of  the  United  States  and  tbe 
provisions  of  tbe  organic  act  under  which 
the  territory  of  Nebraska  was  created. 
In  1868  respondent  removed  to  Douglaa 
county ,  where  he  has  since  resided.  In  the 
year  1871  respondent  was  elected  by  the 
electors  of  said  coanty  a  member  of  the 
convention  of  the  people  ul  tlie  state  of 
Nebraska  to  form  a  state  constitution, 
and,  after  taking  the  oath  required  by 
law  to  support  tbe  constltotions  of  tbe 
United  States  and  state  of  Nebraska,  in 
fact  served  as  a  member  of  said  conven- 
tlon.  In  tbe  year  1875  the  respondent  was 
elected  by  tbe  electors  of  said  county  a 
member  of  tbe  convention  of  the  people  of 
the  state  of  Nebraska  tn  form  a  conatlta- 
tlon,  which  convention  discharged  that 
duty  in  tbe  year  1875,  which  resulted  in 
forming  tbe  constitution  under  which  the 
government  of  this  state  has  since  existed. 
Respondent,  after  taking  the  oath  required 
by  la  w  to  support  the  constitutlnns  of  tbe 
United  Btates  and  of  this  state.  In  fact 
served  as  a  member  of  said  convention. 
In  1880  respondent  was  elected  and  acted 
as  president  of  the  city  council  of  the  city 
of  Omaha.  In  1881  respondent  was  elect- 
ed mayor  of  tbe  city  of  Omaha,  and  served 
in  said  office  for  two  years.  In  1885  re- 
spondent was  again  elected  to  said  office 
of  mayor,  and  served  for  two  years,  and 
before  taking  the  office  of  mayor,  each  of 
said  times,  respondent  took  an  oath  to 
support  the  constitutions  of  the  United 
States  and  of  the  state  of  Nebraska.  That 
daring  naid  period  of  over  30  years  he  ban 
exercised  the  elective  franchise  in  aaid  ter- 
ritory and  state  of  Nebraska,  and  enjoyed 
all  the  rights,  privileges,  and  immnnitiea 
of  a  citizen  of  the  United  States,  and  of 
said  territory  and  state.  That  for  over  32 
years  past  he  has  been  in  fact  and  In  law 
a  citizen  of  the  United  States,  and  of  said 
territory  and  state.  That  neither  the 
United  States  nor  tbe  territory' or  state  ot 
Nebraska  has  ever  challenged  his  dtlien- 
ship,  or  sought  to  oust  him  of  tbe  fran- 
chise actually  enjoyed  and  exercised  by 
him,  to  be  a  citizen  of  the  United  States, 
and  that  it  is  not  competent  for  this  re- 
lator HO  to  do.  That  it  bis  said  right  and 
privilege  ot  being  a  dtlsen  of  the  United 
States  is  subject  to  challenge,  it  is  solely 
for  the  United  States,  in  its  sovereign  ca- 
pacity, to  challenge  tbe  same.  That  he 
was  at  tbe  time  of  the  election  inqueation, 
and  for  more  than  tnro  years  prior  there- 
to, eligible  to  be  elected  to  and  to  hold 
said  otUce  of  governor  for  the  term  in  que«- 
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tlon.  That  In  1849  it  was  bis  bona  Me  in- 
tention to  he  a  citicen  of  tlie  United 
Btates,  and  that  he  then  renounced  and 
abjured  forever  all  allegiance  and  fidelity 
to  every  foreign  prince,  potentate,  state, 
or  soverdgnty  whatever,  and  partlcalurly 
the  queen  o(  Great  Britain  and  Ireland. 
Tbat  during  all  the  time  since  he  has  be- 
haved as  a  man  of  good  moral  character, 
attached  to  the  principles  of  the  constitu- 
tion of  the  United  States,  and  well  dis- 
posed to  the  good  order  and  happiness  of 
the  same,  and  all  said  time  has  absolutely 
renounced  and  abjured  all  allegiance  and 
fidelity  to  every  foreign  prince,  potentate, 
state,  or  sovereignty,  and  particularly  the 
queen  of  Great  Britain  and  Ireland.  That 
after  his  election  as  governor,  and  after 
he  had  learned  for  thehrst  tJme  that  his 
citisenshlp  had  been  questioned,  and  on 
December  16, 1890,  he  went  before  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict of  Nebraslca,  for  the  purpose  of  -re- 
moving all  doubts  tbat  might  arise  there- 
after in  respect  thereof,  and  by  petition  to 
said  court  represented  to  that  court  the 
facts  necessary  to  beiinown  in  tbat  behalf 
touching  his  said  history  and  citisenshlp 
of  the  United  States,  insisting  therein  that 
he  was,  add  had  been  for  more  than  two 
years  next  preceding  his  election  to  the 
office  of  governor,  in  November,  1S9(>,  a 
citisen  of  the  United  States;  and  also  rep- 
resenting to  said  court  that  a  question 
bad  been  raised  as  to  his  said  citisenshlp: 
whereupon  said  court,  by  its  judgment, 
found,  determined,  and  adjudged  tbat  he 
was  in  fact  and  In  law  a  full  citlten  of  the 
United  States;  and  respondent  avers  that 
he  is,  and  for  many  years  last  past  has 
been,  a  citizen  of  the  United  States,  with- 
in the  meaning  and  requirements  of  the 
acts  of  congress  of  the  United  States;  a 
copy  of  which  iietitloo,  judgment,  and  rec- 
ord is  hereto  attached  and  made  part  of 
this  answer.  Respondent  denies  the  alle- 
gutions  of  the  ninth,  tenth,  and  eleventh 
paragraphs  of  said  inlurmation,  except 
that  be  refuses -to  surrender  said  office  of 
governor  to  the  said  relator,  and  all  other 
allegations  of  said  information  not  here- 
inbefore admited  or  specially  answered. 
Wherefore  respondent  prays  to  be  hence 
dismissed,  with  bis  costs  in  this  behalf 
most  wrmtgfully  expended,  and  for  such 
other  and  further  relief  as  may  be  just  and 
proper. 

Tlie  rdator  demurred  to  the  answer,  up- 
on the  ground  that  the  facts  stated  there- 
in are  not  sufficient  to  constitute  a  defense 
to  the  Information.  In  the  argument  on 
the  demurrer  the  defendant  contends  tbat 
tlie  remedy  by  contest  is  exclusive,  and 
^therefore  thecoort  has  no  jurisdiction.  In 
State  V.  Marlow,  16  Ohio  St.  114,  the  su- 
preme court  of  Ohio,  in  construing  the 
constitution  of  that  state,  and  a  statute 
passed  in  pursuance  thereof,  in  regard  to 
contests,  held  that  the  remedy  provided 
by  statute  was  exclusive,  and  therefore 
un  information  In  quo  watraato  would 
not  lie.  A  few  other  cases  to  the  same 
effect  may  t>e  found. 

We  are  of  the  opinion,  however,  that, 
under  our  constitution,  the  remedy  by 
contest  Is  not  exclusive,  and  then'fore  that 
an  information,  in  a  proper  case,  may  be 


maintained.  It  will  be  observed  that  it  Is 
alleged  in  the  answer  that  the  "relator 
fully  surrendered,  abandoned,  and  re- 
moved from  said  office,  and  has  not  since 
in  any  manner  directly  or  indirectly  occu- 
pied or  possessed  the  same,  or  assumed, 
or  pretended  to  assume,  to  perform  any 
of  the  functions  thereof,  but  wholly  sur- 
rendered the  same."  -It  is. a  fact  well 
known  that  about  the  20th  of  January, 
1891,  in  order  to  prevent  scandal,  iajurious 
to  the  good  name  of  the  state,  by  having 
two  persons  endeavoring  to  act  as  gov- 
ernor thereof,  the  court,  through  its  chief 
Justice,  stated  to  the  relator  that  Gov. 
Boyd  was  the  acting  governor,  to  be  rec- 
ognis«d  as  such  until  the  determination 
of  this  suit,  and  that  the  relator  would 
lose  nothing  by  quietly  leaving  the  build- 
ing, and,  in  case  it  should  eventually  be 
found  that  he  was  entitled  to  the  office, 
bis  right  would  be  respected  and  enforced. 
It  does  not  appear,  however,  from  the  al- 
legations, the  precise  date  at  which  it  is 
alleged  the  relator  surrendered  the  office, 
etc.  For  aught  tbat  appears,  it  may  have 
been  after  the  promise  heretofore  spoken 
of.  Neither  are  the  allegations  as  to 
abandonment  of  the  duties  of  the  office  as 
explicit  as  they  should  be.  This  is  subject 
to  amendment,  if  such  amendment  was 
necessary  in  the  case.  The>  allegations  as 
to  the  failure  to  file  the  bond  and  take  the 
oath  required  by  statute  within  10  days 
from  the  8th  day  of  January,  1K91,  are  not 
necessary  to  be  considered  in  this  connec- 
tion, and  will  nut  be  discussed.  The  al- 
legation of  the  defendant,  "on  Informa- 
tion and  belief,  that  prior  to  October.  1864, 
his  father  did  in  fact  complett;  his  natural- 
isation, In  strict  accordance  with  the  acts 
of  congress  known  as  the  '  naturalisation 
laws.'  so  as  to  admit  and  constitute  him 
u  full  citizrn  of  the  United  States  thereun- 
der, "  in  the  opinion  of  the  writer,  is  suffi- 
cient, on  demurrer,  to  show  tbat  the 
father  of  the  defendant,  before  the  defend- 
ant was  of  the  age  of  11  years,  bad  com- 
pleted his  naturalization,  so  that  thereby 
the  defendant  became  a  citisen  of  the  Unit- 
ed States.  It  was  unnecessary  to  allege 
this  fact  upon  information  and  belief,  as 
all  tbat  the  law  requires  in  verifying  the 
answer  is  to  state  the  facts  as  he  believes 
them  to  be.  The  allegations  that  follow, 
in  regard  to  Joseph  Boyd  havingexercised 
the  light  of  citisenshlp,  are  simply  to 
show  that,  after  the  year  1864,  he  regard- 
ed himself  as  being  a  cithten  of  the  United 
States,  and  entitled  to  the  exercise  of  the 
elective  franchise,  and  be  was  so  regarded 
by  bis  neighbors.  The  further  allegation 
also,  in  effect,  that,  in  consequence  of  a 
new  registry  law  taking  effect,  he  was  un- 
able to  register,  and  therefore  to  vote, 
and  was  nompelied  to  take  out  his  second 
paper, although  he  had  previously  become 
a  citizen  of  the  United  States,  is  of  the 
same  nature.  These  allegations,  being 
admitted  by  the  demurrer,  would  ueem  to 
be  sufficient,  if  proved,  to  constitute  a  de- 
fense to  tbe  action.  If  the  relator  desire  a 
more  definite  statement,  he  should  have 
filed  a  motion  for  that  purpose.  We  munt 
remember  that  the  son  had  no  personnl 
knowledge  of  the  naturalization  of  liis 
father,  but  was  informed  by  him  that  he 
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bad  been  nataralized,  and  hence  that  the 
detendaut  wae  a  citicen  of  the  United 
States.  Under  such  circamBtuncea,  great- 
er latitude  should  be  allowed  In  pleading 
than  where  the  party  himsell  bad  been 
the  actor  in  thecase.  My  associates,  how- 
ever, deem  the  allegations  too  uncertain, 
and  hence  I  acquiesce  In  their  riews.  This 
detect,  however,  could.  If  necessary,  be 
readily  cured  by  positive  allegations. 

It  is  contended  on  behalf  of  the  de- 
fendant that  he  became  a  citlten  of  the 
United  States  by  virtne  of  the  several  acts 
of  congress  admitting  the  state  of  Ne- 
braslta  into  the  Union.  I  must  confess 
that  when  the  proposition  was  presented, 
and  without  an  examination  of  the  ques- 
tion, it  did  not  seem  to  possess  the  Impor- 
tance which  it  now  assumes.  The  act  or- 
ganizing the  territory  of  Nebraska  was 
approved  on  the  80tb  day  of  May,  1854. 
The  provisions  of  the  act  are  exceeding 
Uberal,  and  evidently  Intended  to  invite 
permanent  settlers  into  the  territory.  The 
territory  at  that  time  comprised  substan- 
tially what  has  since  been  formed  Into  five 
Btatefl.  On  the  19th  of  April,  1864,  con- 
gress passed  an  act  to  enable  the  people 
of  Nebraska  to  form  a  constitution  and 
state  government,  and  for  the  admission 
of  such  state  Into  the  Union,  on  an  equal 
footing  with  tbo  original  states.  Section 
1  of  the  act  provides  "that  the  Inhabit- 
ants of  that  portion  of  the  territory  of 
Nebraska,  including  the  boundaries  here- 
inafter designated,  be.  and  they  are  here- 
by, autboriced  to  form  for  themselves  a 
constitution  and  state  government,  with 
the  name  aforesaid,  which  state,  when  so 
formed,  shall  be  admitted  into  the  Union 
as  hereinafter  provided."  Upon  the  for- 
mation of  the  constitution  and  ratifica- 
tion of  the  same,  In  the  manner  provided 
In  the  act,  the  president  was  authorized 
to  issue  his  proclamation,  declaring  the 
state  admitted  into  the  Union  on  an 
equal  footing  with  the  original  states. 
In  pursuance  of  this  act,  a  cunotitutlonal 
convention  was  elected  and  iiiet  in  the  city 
of  Omaha  on  the  4th  day  of  July,  1864. 
The  territory  at  that  time  contained  not 
to  exceed  80,000  people.  It  had  famished 
more  than  two  regiments  of  volunteers, 
who  were  then  In  the  field.  The  war  had 
cut  off  or  impeded  to  a  great  extent  the 
only  means  of  communication  with  the 
commercial  marts  of  the  country,  viz.,  the 
Missouri  river;  hence  there  was  a  stagna- 
tion of  business,  and  the  territory  was  not 
Increasing  In  population  to  any  extent. 
These  things  were  felt  by  every  member 
of  the  convention,  and  it  was  the  g:eneral 
opinion  of  the  members,  and  the  general 
sentiment  of  the  people  of  the  territory, 
that  there  was  not  sufl3cient  population 
to  ]u3tfy  the  formation  of  the  state  gov- 
ernment, and  that  if  a  constitution  was 
framed  and  submitted  to  the  people  it 
would  be  overwhelmingly  defeated.  The 
convention,  therefore,  organized  by  the 
election  of  the  father  of  the  present  lieuten- 
ant governor  as  president,  and  other 
ofScers,  and  by  a  unanimous  vote  ad- 
journed sine  die.  Two  years  later,  how- 
ever, with  the  close  of  the  war,  the  build- 
ing of  the  Union  Pacific  Railway,  and  the 
flow  of  Immigration  into  the  territory,  a 


doslre  was  felt  to  form  a  state  govern- 
ment; aid  thereapon  the  legislature  pre- 
pared a  constitution,  and  submitted  it  to 
the  people  of  the  state  at  an  election  held 
on  the  2d  day  of  June,  1866.  The  pream- 
ble to  this  constitution  Is  as  follows: 
"We,  the  people  of  Nebraska,  grateful  to 
Almighty  God  for  our  freedom,  in  order 
to  secure  Its  blesslngrs,  form  a  more  per- 
fect government.  Insure  domestic  tran- 
quility, and  promote  the  general  welfare, 
do  establish  this  constitution."  It  will 
be  observed  that  In  the  first  section  of  the 
enabling  act  the  inhabitants  of  what  is 
now  the  state  of  Nebraska  were  author- 
ized to  form  for  themselves  a  constitution 
and  state  government,  which  in  the  pre- 
amble they  assert  that  they  do  form. 
This  constitution  was  adopted  by  a  small 
majority,  and  the  first  state  legislature 
met  at  the  city  of  Omaha  on  the  4th  day 
of  July,  1866,  and,  after  organising,  pro- 
ceeded to  elect  senators  for  the  state,  one 
of  whom  was  the  relator  in  this  case. 
There  was  strong  opposition  in  the  legis- 
lature to  the  organization  of  state  govern- 
ment, and  in  the  house,  consisting  of  39 
members,  but  20  were  in  favor  of,  while  19 
were  opposed  to,  such  organisation,  and 
In  the  senate,  consisting  of  18  faiembers,  7 
were  In  favor  of,  and  6  opposed  to,  state 
government.  As  the  act  of  ViM  bad  not 
been  accepted  at  the  time  therein  provid- 
ed, it  became  necessary  for  congress  to 
pass  an  additional  act  admitting  the 
state  into  the  Union.  The  first  section  of 
that  act  Is  as  follows:  "Wherei^,  on  the 
21st  day  of  March,  A.  D.  1864,  congress 
passed  an  act  to  enable  th3  peoole  of  Ne- 
braska to  form  a  constitution  and  state 
government,  and  offered  to  admit  said 
state,  when  so  formed,  into  the  Union,  up- 
on compliance  with  certain  conditions 
therein  specified;  and  whereas,  it  ap- 
pears that  the  said  people  have  adopted  a 
constitution,  which,  upon  due  examina- 
tion, is  found  to  conform  to  the  provis- 
ions, and  comply  with  the  conditions,  of 
said  act,  and  to  be  repubUcaa  In  its  form 
of  government,  and  that  they  now  ask 
for  admission  into  the  Uuidn:  Therefore 
be  It  enacted  by  the  senate  and  house  of 
representatives  of  the  United  States  of 
America,  in  congress  assembled,  that  the 
constitution  and  state  government  which 
the  people  of  Nebraska  have  formed  for 
themselves  be,  and  the  same  is  hereby,  ac- 
cepted, ratified,  and  confirmed,  and  that 
the  said  state  of  Nebraska  shall  be,  and  Is 
hereby,  declared  to  be  one  of  the  United 
States  of  America,  and  is  hereby  admitted 
into  the  Union  upon  an  equal  footing 
with  the  original  states  In  all  respects 
whatsoever. "  Cong^ress  thus  construe^ 
the  word  "people"  as  a  synonym  with 
the  word  "Inhabitants."  It  will  be  ob- 
served that  the  act  admitting  Nebraska 
into  the  Union  contains  provisions  which 
are  exceedingly  comprehensive.  The  con- 
stitution and  state  government"l8  hereby 
ac<:epted,  ratified,  and  confirmed,  and  the 
said  state  of  Nebraska  shall  be,  and  la 
hereby,  •  •  •  admitted  into  the  Un- 
ion npon  an  equal  footing  with  the  origi- 
nal states  in  all  respects  whatsoever. " 

I  have  been  unable  to  find  as  strong  lan> 
guage  in  an  act  admitting  any  other  state 
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4nto  the  UnloD.  and  the  language  is  much 
«trooger  than  that  of  admitting %he  Btate 
of  Texas,  to  which  reference  will  hereafter 
be  made.  It  la  necessary  now  to  Inquire 
-iiow  the  original  states  were  admitted  in- 
to the  Union.  The  preamble  to  the  con- 
-atltution  of  the  United  States  declares 
that  "  we,  the  people  of  the  United  States, 
4n  order  to  form  a  moi-e  perfect  Union,  es- 
A&blish  Justice,  insure  domestic  tranqnlll- 
<t7,  provide  for  the  common  defense,  pro- 
•mote  the  general  welfare,  and  secure  the 
•blessing  of  liberty  to  ourselves  and  our 
•posterity,  do  ordain  and  establish  this 
'CODStltutioD  for  the  United  States  of 
America."  In  Minor  v.  Uappersett,  21 
Wall.  166-167,  the  supreme  court  of  the 
Onited  States,  In  very  clear  language, 
|H>iot  out  who  were  cltisens  of  the  United 
States  at  the  formation  of  the  federal  gov- 
ernment. It  is  said:  "Thei-e cannot  be  a 
nation  without  a  people.  The  very  idea 
4>f  a  political  community, such  as  a  nation 
Is,  implies  an  association  of  persons  for 
the  promotion  of  their  general  welfare. 
ESach  one  of  the  persons  associated  be- 
comes a  member  of  the  nation  formed  by 
tbe  association.  He  owes  it  allegiance, 
and  is  entitled  to  its  protection.  Alle- 
giance and  protection  are,  in  this  connec- 
tion, reciprocal  obligations.  The  one  Is  a 
compensation  for  the  other;  allegiance  for 
protection,  and  protection  for  allegiance. 
For  convenience  it  has  been  found  neces- 
oary  to  give  a  name  to  this  membership. 
The  object  Is  to  designate  l)y  a  title  the 
person  and  the  relation  he  bears  to  the 
nation.  For  this  purpose  the  words  'sub- 
ject,' ' inhabi'tant,'  and  'citizen'  have  been 
4]8ed,and  the  choice  bet  ween  them  Is  some- 
times made  to  depend  upon  the  form  of 
i-be  government.  'Cltisen'  is  now  more 
commonly  employed,  however,  and,  as  it 
bas  been  considered  better  suited  to  the 
description  of  one  living  under  a  repub- 
Jican  government,  it  was  adopted  by 
nearly  all  of  the  states  upon  their  separa- 
tion from  Oreat  Britain,  and  was  after- 
•wards  adopted  lu  the  articles  of  confeder- 
«tion  and  in  the  constitution  of  the  United 
States.  When  used  In  this  sense,  it  is  un- 
derstood as  conveying  the  idea  of  mem- 
bership of  a  nation,  and  nothing  more. 
To  determine,  then,  who  were  cltisens  of 
the  United  States  before  the  adoption  of 
ithe  amendment,  It  is  necessary  to  ascer- 
tain what  persons  originally  associated 
.themselves  togetdier  to  form  the  nation, 
■and  what  were  afterwards  admitted  to 
membership.  Looking  at  the  constltu- 
.tlon  itself,  we  find  that  it  was  ordained 
and  established  by  'the  people  of  the 
United  States,'  and  then,  going  further 
back,  we  find  that  these  were  the  people 
of  the  several  states  that  had  before  dis- 
aolved  the  political  bands  which  connected 
tliem  with  Great  Britain,  and  assumed  a 
separate  and  equal  station  among  the 
powers  of  the  earth,  and  that  bad  by  ar- 
ticles of  confederation  and  perpetual  un- 
ion, in  which  they  took  the  name  of  'the 
United  States  of  America,'  entered  into.a 
.flrni  league  of  friendship  with  each  other 
for  their  common  defense,  the  security  of 
■their  liberties,  and  their  mutual  and  gen- 
eral wrifare,  binding  themselves  to  assist 
.each  other  .against  all  focce offered  to  or 


attack  made  upon  them,  or  any  of  them, 
on  account  of  religion,  sovereignty,  trade, 
or  any  other  pretense  whatever.  Who- 
ever, then,  was  one  of  the  people  of  either 
of  those  states  when  the  constitution  of 
the  United  States  was  adopted,  became 
Ipso  facto  a  citizen,— a  member  of  the  na- 
tion created  by  its  adoption.  He  was  one 
of  the  persons  associating  together  to 
form  the  nation,  and  was  consequently 
one  of  its  original  citizens.  As  to  this 
there  has  never  been  a  doubt.  Disputes 
have  arisen  as  to  whether  or  not  certain 
persons,  or  certain  classes  of  persons,  were 
part  ol  the  people  at  the  time,  but  never 
as  to  tbolr  citizenship,  if  they  were. "  The 
same  doctrine  had  previously  been  an- 
nounced in  Mcllvalne  v.  Coxe's  Lessee,  4 
Crancb,  214,  and  other  cases,  and  is  stated 
by  2  Kent,  Comni.  pp.  1,  2.  In  U.  S.  v. 
lJaverty,in  the  district  court  of  the  United 
States,  8  Mart.  (La.)  733.  which  seems  to 
have  arisen  during  thelast  war  with  Oreat 
Britain,  where  certain  persons  arrested  as 
alien  enemies  claimed  to  be  citizens  of  the 
United  States,  by  virtue  of  the  admission 
of  the  state  of  Louisiana  into  the  Union, 
it  is  said :  " It  is  well  known  that  some  of 
these  persons  have  been  discharged  by  one 
of  the  Judges  of  the  state;  but  as  the  mar- 
shal and  many  others  are  seriously  im- 
pressed with  a  belief  that  they  are  not 
citizens,  but  aliens,  it  has  been  deemed 
proper  to  obtain  the  opinion  of  tne  Judge 
of  the  United  States.  It  is  contended  by 
the  attorney  of  the  United  States  that 
congress  alone  has  power  to  pass  laws  on 
the  subject  of  the  naturalization  of  for- 
eigners, and  that,  by  the  constitution,  it 
is  declared  that  the  rule  for  their  admis- 
sion must  be  uniform.  On  the  other  hand, 
it  is  said  that  congress  has  the  power  to 
admit  new  states  into  the  Union;  that 
this  power  Is  not  Inconsistent  with  nor  re- 
pugnant to  the  other;  that  the  first  rule 
well  applies  where  individual  application 
is  made  for  admission,  but  is  not  restrict- 
ive of  the  other  power  to  admit  at  once 
great  bodies  of  men,  or  new  states,  into 
the  federal  Union.  The  power  to  admit 
new  states'is  expressly  given  by  thq  third 
section  of  the  fourth  article  of  the  consti- 
tution; it  has  been  frequently  exercised ; 
and  on  the  30th  of  April,  1812,  Louisiana 
was  admitted  into  the  Union  upon  the 
same  tooting  with  the  original  states.  In 
what  manner  has  this  power  been  exer- 
cised with  respect  to  other  states?  Ontiie 
30th  of  April,  1802,  the  Inhabitants  of  the 
eastern  division  of  the  territory  north- 
west of  Ohio  were  authorized  to  form  for 
themselves  a  constitution  and  state  gov- 
ernment. This  was  done,  and  they  were 
afterwards  admitted  into  the  Union. 
Previous  to  their  admission  the  people  of 
that  country  were  governed  by  what  is 
commonly  termed  the  'Ohio  ordinance.' 
That  the  population,  consisting  partly  of 
citizens  of  the  United  States  and  partly  of 
foreigners,  may  be  collected  from  the  pro- 
visions of  that  instrument  for  their  gov- 
ernment; that  a  great  body  of  aliens  re- 
sided among  them, — is  known  to  many. 
It  is  declared  that  possessing  a  freehold  of 
60  acres  of  land,  having  been  a  citizen  of 
one  of  the  states,  and  being  a  resident  in 
the  district,  or  the  like  freehold,  and  two 
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years'  nsldunce,  shall  be  necessary  to 
qnallfy  a  man  as  an  elector.  Here  there 
are  two  descriptions  of  persons :  (1)  Citl- 
sens  of  the  United  States,  with  a  freehold 
and  actual  residence;  and  (2)  persons  not 
citlsens,  with  a  freehold  and  two  years' 
residence.  Were  they  not  all  equally  in- 
habitants^ and  in  the  act  ot  admission  is 
there  any  distinction  made?  The  inhab- 
itants, then,  who  were  authorised  to  form 
a  state  government  for  themselves,  must 
have  been  all  the  real  inhabitants  of  the 
country,  citiaens  or  forcif^ners,  and  aftof 
the  admission  of  the  state  Into  the  Cnlon 
must  have  equally  participated  in  all  its 
advantaj^es;  because,  if  a  part  only  were 
entitled  to  its  benefit,  all  the  Inhabitants 
had  not  formed  a  sovernment  for  them- 
selves. Can  we,  for  an  instant,  believe 
that  a  wise,  Just,  and  liberal  government 
like  that  of  the  United  States  would  invite 
any  portion  ot  people,  who  were  enjoying 
self-government  in  a  considerable  degree, 
to  place  themselves  in  a  situation  wliere 
they  would  be  entirely  deprived  of  It?  I 
can  have  no  donbt  that  nil  the  inhabit- 
ants ot  the  state  of  Ohio  were  admitted 
citlsens  ot  that  state  by  their  admission 
into  the  Union. 

"Let  us,  then,  examine  and  discover  (if 
possible)  apy  difference  between  the  case 
ot  that  state  and  of  this.  Louisiana,  It  Is 
said,  was  admitted  under  the  treaty  of 
Paris,  by  which  it  Is  stipulated  that  the 
Inhabitants  shall  be  Incorporated  into 
the  Union  of  the  United  States,  and  ad- 
mitted as  soon  as  possible,  according  to 
the  principles  of  the  federal  constitution, 
to  the  enjoyment  of  all  the  rights,  advanta- 
ges, and  immunities  ot  citlsens  of  the  Unit- 
ed States.  It  is,  then,  contended  by  some 
that  the  word  'inhabitants,'  used  In  the 
act  of  February,  1811,  applies  solely  to 
those  who  were  Inhabitants  in  1806.  On 
the  nth  ot  February,  1811,  congress  passed 
an  act  'enabling  the  people  of  the  territo- 
ry of  Orieans  to  form  H  state  government.' 
It  commences  by  declbring  that  the  in- 
habitants ot  all  that  part  of  the  country 
ceded  under  the  name  of  Louisiana  shall 
be  authorised  to  forlh  for  themselves  a 
state  government.  It  then  goes  on  and 
describes  two  classes  otlnhabltant»,— first, 
citlsens  of  the  United  States;  and  all  per- 
sons having  In  other  respects  the  legal 
quallflcatlons  to  vote  forrepresentativesln 
thegenernl  asKenibly.  ThoHequalificatlons 
are  the  same  as  thoseof  Ohio, — two  years" 
residence  and  a  freehold  for  tboee  who  are 
not  citisens.  We  here  find  no  distinction 
between  the  old  Inhabitant  and  the  new. 
The  man  who  has  been  here  two  years,  and 
hns  60  acres  of  land,  let  bim  be  citizen  or 
alien,  is  authorised  to  join  in  making  a 
constitution  for  all  the  inhabitants  of 
Louisiana.  The  law,  then,  evidently  does 
not  mean  merely  'the  Inhabitants  at  the 
date  of  the  treaty,'  and  it  will  be  found 
that  the  only  question  In  this  easels 
whether  congress  bad  a  right  to  include 
any  others  than  citizens  in  their  act  of  ad- 
mission. I  have  already  shown  that  they 
have  exercised  this  right  heretofore;  that 
in  the  case  of  the  state  of  Ohio  it  was  not 
disputed,  and  it  does  not  become  us,  at 
this  time,  to  question  it.  I  shall  now 
consider   some   of   the   arguments     that 


have  been  urged  by  the  district  attorney 
and  his  Colleague.  Although  an  attempt 
was  made  to  distinguish  between  thu  two 
classes  of  inhabitants,  (not  originally  citi- 
zens of  the  United  States,)  yet,  in  truth, 
their  arguments  go  as  well  to  exclude  the 
first  as  the  last  class.  It  is  contended 
that  the  only  mode  by  which  an  alien  can 
be  naturalised  is  by  a  compliance  with 
the  uniform  rule;  that  this  is  tbeonly  con- 
stitutional mode;  that  the  expression  in 
the  treaty  that  'the  inhabitants  shall  be 
admitted  according  to  the  principles  of 
the  constitution'  means  according  to  the 
uniform  rule  required  b.y  the  constitution. 
If  so,  the  Creoles  ot  Louisiana  are  not  citi- 
zens yet,  for  not  one  ot  them  has  complied 
with  that  law.  But,  one  of  the  gentlemen 
has  observed, here  is  a  treaty,  and  treatlet 
are  paramount.  I  can  never  subscribe  t» 
thedoctrinethattreatiescandoaway  with 
any  part  ot  the  constitution.  I  will  go  aft 
far  as  anyone  in  supporting  and  observing 
them  in  anything  not  repugnant  to  It.  It, 
then,  the  nnlform  system  be  the  only  con- 
stitutional one,  any  otiier  must  be  uncon- 
stitutional, and,  thougli  introduced  by 
treat.y,  is  void.  It  this  were  the  only  con- 
stitutional mode,  I  should  tremble  for  the- 
fate  of  the  Louisianians ;  but,  fortunate- 
ly tor  them,  and  tor  others,  it  is  not  the 
only  one.  The  expression  under  the 
treaty  is  that  they  shall  be  admitted  ac- 
cording to  the  principles  of  the  constitu- 
tion ;  that  19,  with  the  consentof  congress, 
which  shall  be  obtained  as  soon  as  possi- 
ble; and  it  has  been  since  given.  By  thi» 
constmction,  every  part  is  reconciled; 
and  if  congress,  In  their  lil>eraltty,  includ- 
ed others  who  have  since  settled  in  the 
country,  they  had  a  right  to  do  so.  It  is 
said  that  the  law  respecting  alien  enemies 
declares  that  they  shall  all  be  apprehended, 
unless  actnallj'  naturalised;  and  it  is  con- 
tended that  the  only  actual  naturalisation 
is  by  the  uniform  rule.  This  does  n^t  fol- 
low. If  it  did,  there  is  scarcely  a  Creole 
who.  In  case  of  a  war  with  France  or  Spain 
would  not  be  subject  to  its  penalties,  for 
none  ot  them  have  complied  with  it.  The 
government  has  a  right  by  treaty  or  by 
the  admission  ot  a  new  state  to  natural- 
ise, and  such  naturalisatiou  is  equal  to 
the  other. " 

The  samequestion  aroscinPesbois'Case, 
2  Mart.  (La.)  185,  and  the  same  conclusion 
reached.  In  coEfetrnlng  the  meaning  of 
the  word  "Inhabitants"  it  Is  said,  (page 
192:)  "The  act  of  congress  authorising 
the  formation  of  the  constitution  ot  this 
state  (10  Laws  U.  S.  322)  vt  as  almost  llter- 
ully  copied  from  that  which  authorised 
that  of  the  state  of  Ohio,  («  Laws  U.  S. 
120.)  In  the  first  section  of  the  latter  the 
'inhabitants'  of  the  eastern  dlWslon  otthe 
territory  north-west  of  the  river  Ohio  are 
authorized  to  form  for  themselves  a  state 
constitution.  In  the  fourth  section  the 
persons  entitled  to  vote  lor  members  of 
the  convention  are  described,— first,  all 
male  citisens  of  the  United  States;  next, 
aU  other  persons  having,  etc.  The  word 
'inhabitants,'  In  the  first  section  of  this 
act,  mnst  be  taken  Into  aeaau.  It  cannot 
be  restrained  so  as  to  include  citisens  ot 
the  United  States  only;  for  other  persons 
are  after  wards  called  upon  to  vote.  There 
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Is  not  any  treaty  or  other  instrument 
which  may  be  Bald  to  control  it.  Every 
attempt  tu  restrict  It  must  proceed  on 
principles  absolutely  arbitrary.  If  the 
word  is  to  he  taken  Into  sensti.  In  the  act 
passed  in  fayor  of  the  people  of  one  terri- 
tory, is  there  any  reason  to  say  that  we 
are  tu  restrain  it,  in  another  act,  passed 
for  similar  purposes,  in  favor  of  the  peo- 
ple of  another  territory?"  The  cases 
above  cited  are  referred  to  with  approval 
by  the  attorney  general  of  the  United 
States  In  volume  18  of  Offlcial  Opinions,  p. 
AST,  who  also  cites  Wheat.  Int.  Laws,  (by 
Lawrence,)  p.  807,  In  support  of  the  prop- 
ositlon,  and  the  cases  citsd.  The  only 
case  we  have  found  holding  a  contrary 
doctrine  is  State  v.  Primrose,  8  Ala.  546. 
In  that  case  one  of  the  grand  jurors  which 
found  an  indictment  was  a  native  of  Ire- 
land, and  flettle<l  in  Louisiana  in  1811, 
and  three  years  Inter  removed  to  Mobile, 
Ala.  The  coort  holds,  in  effect,  that  he 
was  not  within  the  terms  of  the  act  of 
congress  admitting  Louisiana  Into  the 
Union.  The  roost  favorable  view  that 
can  be  taken  of  the  case  Is  that  the  opin- 
ion was  written  off-hand,  and  without 
any  previous  Investigation  of  the  ques- 
tions Involved.  (.>n  the  main  point  not  a 
single  authority  is  cited,  nor  nre  the  prin- 
ciples discussed  upon  ^vhlch  other  courts 
have  placed  a  construction  upon  the  word 
"Inhabitants." 

At  the  close  of  the  opinion  the  Judge 
frankly  says  that  he  had  not  seen  the  de- 
cisions of  the  Louisiana  conrts,  and  there* 
fore  those  cases  had  no  influence  on  the 
judgment  of  the  court.  So  far  as  we  have 
observed,  after  a  very  careful  exaniiua- 
tion,the  doctrine  of  that  case  hasnot  been 
approved  in  a  single  instance.  In  Insur- 
ance Co.  V.  Canter,  1  Pet.  642,  the  supreme 
court  of  the  United  States  said:  "On  the 
Sd  of  #'ebmary,  1819,  Spain  ceded  Florida 
to  the  United  States.  The  sixtli  article  of 
the  treaty  of  cession  contains  the  follow- 
ing provision:  'The  inhabitants  of  the 
territories  which  his  Catholic  majesty 
cedes  to  the  United  States  by  this  treaty 
shall  be  Incorporated  in  the  Union  of  tlie 
United  States,  as  soon  as  may  be  consist- 
ent with  the  principles  of  the  federal  con- 
stitution, and  admitted  to  the  enjoyment 
of  the  privileges,  rights,  and  immunities  of 
the  dtisens  of  the  United  States.'  This 
treaty  Is  the  law  of  the  land,  and  ad- 
mits the  inhabitants  of  Florida  to  the 
enjoyment  of  the  privileges,  rights,  and 
Immunities  of  the  citiiens  of  the  United 
States. "  There  ave  other  decisions  of  the 
supreme  court  of  the  United  States  af- 
firming this  doctrine,  and  the  same  rule  is 
recognized  by  congress  In  contested  elec- 
tions. In  the  report  of  the  committee  on 
einstions.  In  the  case  of  Mr.  licvy,  delegate 
from  the  territory  of  Florida,  (Contested 
Election  Cases.  Sd  Sees.  88th  Cong.  41,)  it 
Is  said:  "^The  fourth  section  of  the  act  of 
congress  of  April  14, 1802,  secures  to  the 
Infant  children  of  persons  naturalized  the 
benefit  of  their  parent's  naturalization, 
provided  such  children  were  ,at  the  time 
living  in  the  United  States.  It  matters 
not  whether  the  naturalization  be  effected 
by  the  act  of  congress,  by  treaty,  or  '  by 
tbe  admlsidonot  new  states,'  the  provision 


is  alike  applicable.  Tbe  condition  of  the  « 
parent  is  impressed  upon  the  cliild. "  This 
right  exists  under  tbe  war  and  treaty 
making  powers  of  the  government,  and 
the  right  to  control  tbe  territory  and 
property  of  tbe  United  States,  and  admit 
new  states  into  the  Union.  There  are 
three  modes,  therefore,  by  which  cltlisen- 
shlp  may  be  acquired,— fYrst,  birth;  see- 
oud,  proceedings  in  a  court  of  record; 
third,  by  treaty  or  act  of  congress  admit- 
ting new  states.  The  third  proposition 
will  be  more  fully  illustrated  by  a  refer- 
ence to  the  admission  of  the  state  of  Texas 
into  the  Union.  On  the  Ist  day  of  March, 
1845,  a  resolution  was  adopted  by  con- 
gress, as  follows:  "That  congress  doth 
consent  that  the  territory  properly  includ- 
ed within  and  rightfully  belonging  to  the 
republic  of  Texas  may  be  erected  into  a 
newstate,to  be  called  the  '  State uf  Texas,' 
with  a  republican  form  of  government,  to 
be  adopted  by  the  people  of  said  republic, 
by  deputies  in  convention  assembled,  with 
the  consent  of  the  existing  government.  In 
order  that  the  same  may  oe  admitted  as 
one  of  tbe  states  of  this  Union. "  6  U.  S. 
St.  at  Large,  797.  In  pursuance  of  this 
•esolution.  President  Jones,  of  Texas, 
called  a  delegate  convention  of  61  mem* 
bera,  who  met  July  4,  1845,  ratified  the 
proposition  made  by  congress,  prepared 
a  constitution  for  Texas  as  a  state  in  the 
Union,  and  submitted  the  same  to  the  peo- 
ple of  Texas,  who  approved  it.  In  Decem- 
ber followinga  Joint  resolution  was  adopt- 
ed by  congress,  as  follows :  "  Be  it  resolved 
by  the  senate  and  house  of  representatives 
of  the  United  States  of  America  In  congress 
assembled  that  the  state  of  Texas  shall  be 
one,  and  is  hereby  declared  one,  of  the 
United  States  of  America,  and  admitted 
into  the  Union  on  an  equal  footing  with 
the  original  states  in  all  respects  whatso- 
ever. "  It  will  be  observed  that  the  pro- 
ceedings admitting  Texas  Into  the  Union 
were  somewhat  similar,  although  not  as 
full,  comprehensive,  and  complete  as  tbe 
act  admitting  Nebraska.  Under  the  act 
admitting  Texas,  theinhabitants  of  Texas, 
after  declaration  of  independence,  became 
at  once  citisens  of  tbe  United  State*.  In 
Cryer  v.  Andrews,  11  Tex. '188,  tlie  supreme 
court  of  Texas  say:  "When  the  congress  of 
the  United  States,  under  the  authority  to 
admit  new  states,  receives  a  foreign  na- 
tion Into  the  confederacy,  tbe  laws  of  these 
respective  nations,  in  relation  to  the  nat* 
nralif atlon  of  individual  emigrants,  have 
ho  application  to  the  respective  cltlsens  of 
each.  By  tbe  very  act  of  union,  tbe  clti- 
sens  of  each  become  citizens  of  the  govern- 
ment or  governments  formed  by  this 
union.  The  position  which  has  been  some- 
times broached,  that  the  citizens  of  Texas 
must  submit  to  the  laws  of  naturaliza- 
tion, before  they  ca'n  become  citizens  of  the 
United  States,  is  quite  preposterous.  No 
such  doctrine  was  ever  admitted  or  ap- 
plied to  the  citizens  or  inhabitants  of 
Loulslcma  or  Florida,— countries  acquired 
by  purchase.  U. S.  v. Laverty, 3 Mart.  (La.) 
733;  2  Mart.  (La.)  185.  Much  less  Is  it  ap- 
plicable to  the  citizens  of  a  state  which  by 
volu.itary  treaty  or  legislation  becomes 
incorporated  into  the  United  States;  and 
if  the  dtixens  of  Texas  cannot  be  deprived 
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•  of  their  francbiseB,  as  cttlaena  ot  the  United 
States,  neither  can  citizens  of  the  latter  be 
stripped  ot  the  immunities  and  prlTlleees 
pertaininK  to  the  citizens  of  this  slate. " 

In  Barrett  v.  Kelly,  ill  Tex. 481,  the  qaes- 
tiun  was  again  before  the  snpreme  court 
otthat  state.and  Itissaid:  "Wbenthean- 
nexation  to  the  United  States  took  place 
in  1845,  we  became  a  part  and  parcel  of  the 
United  States,  and  none  of  the  citizens  of 
the  United  States  were  aliens  to  Texas, 
and  the  citizens  of  Texas  would  be  in  their 
own  country  from  the  St.  Lawrence  to  the 
Gulf  of  Mexico." 

Other  cases  austainlng  the  same  views 
can  be  found,  but,"  by  reason  of  the  great 
length  to  which  this  opinion  has  been  ex- 
tended, must  be  omitted.  In  effect,  the 
union  of  the  nine  original  states  national- 
ized them,  which  is  but  another  name  for 
"naturalization  ;"and  where  the  act  for  the 
admission  of  a  new  state  authorizes  the 
"inhabitants  thereof"  or  "people"  therein 
to  form  a  state  government,  and  the  new 
state  BO  formed  is  admitted  into  the  Union 
on  an  equal  footing  wltb  the  original 
states  In  all  respects  whatsoever,  the  con- 
ditions are  precisely  the  same  as  thnse  on 
which  the  original  nine  formed  the  Union 
and  the  other  members  of  the  original 
thirteen  came  into  the  Union.  Had  Ne- 
braska been  oneof  theoriglnal  nlnestates, 
every  Inhabitant  of  the  state  would  by 
the  union  have  become  a  citizen  of  the 
United  States.  Itwas  "admitted  Into  the 
Union  upon  an  equal  footing  with  the 
original  states  in  all  respects  whatsoever. " 

Broader  or  more  comprehensive  lan- 
guage coold  not  be  used,  and  its  meaning 
cannot  be  restricted  without  doing  vio- 
lence to  the  words  employed.  In  the  third 
article  of  the  treaty  ot  Paris  of  April  30, 
1803,  by  which  the  territory  of  Louisiana 
was  acquired,  it  is  provided:  "The  Inhab- 
itants of  the  ceded  territory  shall  be  Incor- 
porated In  the  Union  of  the  United  States, 
and  admitted  as  soon  as  possible,  accord- 
ing to  the  principles  of  the  federal  consti- 
tution, to  the  enjoyment  ot  all  the  rights, 
advantages,  and  Immunities  of  citizens  of 
the  United  States;  and  in  the  mean  time 
they  shall  be  maintained  and  protected  in 
the  free  enjoyment  of  their  liberty,  prop- 
erty, and  religion  which  they  profess." 
This  stipulation  could  not  have  been  In- 
tended to  be  restricted  to  the  compara- 
tively small  number  of  Inhabitants  then 
occupying  the  territory  which  now  forms 
the  state  of  Louisiana,  as  the  land  ceded 
was  an  empire  in  extent,  and  has  since 
formed  a  very  large  number  of  states. 
The  stipulation,  therefore,  was,  in  effect, 
that  on  the  admission  of  each  state  into 
the  Union  all  the  bona  Ade  inhabitants 
thereof  should  thereupon  be  entitled  to 
enjoy  "all  the  rights,  advantages,  and  im- 
munities of  citizens  ot  the  United  States. " 
The  admission  of  a  state  into  the  Union 
partakes  of  the  nature  of  a  treaty  with 
the  Inhabitants  that,  in  consideration  of 
their  forming  a  state  government,  they 
shall  enjoy  certain  rights,  privileges,  and 
immnnities.  It  may  be  said  to  be  to  some 
extent  a  Joinder  of  the  law-making  and 
treaty-making  powers  of  the  government. 
Both  parties  derive  benefit  from  the  acces- 
sion ot  the  new  state,  and  it  Is  a  matter  of 


public  history  that  congress  has  been  ex- 
ceedingly liberal  In  the  benefits  conferred 
upon  the  new  states  ot  the  nation.  Con- 
gress may  no  doubt  impose  other  condi- 
tions upon  the  inhabitants  ot  a  state  seek- 
ing admission  into  the  Union,  but  it  is 
Buffloient  to  say  that  it  baa  not  done  ao  in 
this  case. 

It  is  contended  on  behalf  of  the  attor- 
neys for  the  relator  that  because  no  cases 
can  be  found  sustaining  their  view  ot  the 
law,  except  the  Alabama  one,  that,  there- 
fore, the  question  has  never  arliien,  or.  It 
BO,  has  been  decided  adversely  to  the  defend- 
ant. In  this,  however,  they  are  mistaken. 
The  Louisiana  cases,  which  were  decided 
in  the  early  history  of  the  government, 
one  of  them  by  a  Judge  of  the  United 
States  court,  have  been  followed  appar- 
ently without  question,  and  are  cited  with 
approval  by  the  attorney  general  of  the 
United  States.  But  in  this  case  it  Is  not 
necessary  to  go  to  the  extent  of  the  cases 
cited.  The  answer  alleges  that  Joseph 
Boyd,  the  father  ot  the  defendant,  in  the 
year  1849,  and  long  prior  to  the  time  that 
the  defendant  reached  his  majority,  de- 
cleured  his  intention  to  become  a  citizen  ot 
the  United  States.  Had  he  resided  In  this 
state  at  the  time  ot  the  adoption  of  the 
first  constitution,  be  woald  have  been  a 
legal  voter  therein.- and  expressly  antbor- 
Iced  by  the  enabling  act  to  vote  tor  any 
officer  to  be  elected  by  the  state  ot  Ne- 
braska. The  maxim  of  the  law  is.  "p&p- 
tun  sequuntnr  p&trem. '  That  is,  "  tbe 
rhildreu  follow  the  condition  of  their 
Father."  Webst.  Diet.  "Citizenship,"  133. 
This  is  the  rule  in  regard  to  freemen, 
although  a  different  rule  exists  in  the  case 
of  animals  and  slaves.  1  Bouv.  Inst.  Note, 
167-602;  2  Bouv.  Law  Diet.  147.  Tbe  son, 
therefore,  was  in  tbe  same  condition  when 
be  became  of  age  as  bis  father,  and  waa  a 
citizen  of  tbe  territory  ot  Nebraska.  •  Con- 
gress passed  an  enabling  act  for  tbe  trari- 
tory  to  admit  a  certain  portion  of  it  as  a 
state,  sboold  the  inhabitants  be  so  In- 
clined. In  effect,  congress  said  to  tbe 
future  state  that,  in  addition  to  repre- 
aentatlves  in  the  aenate  and  a  member 
having  full  power  in  tbe  bouae,  "  We'll 
donate  to  you  72  sections  of  land  tor  a 
university ;  2  sections  In  each  townshlpfor 
the  support  of  common  schools;  20  sec- 
tions ot  land  for  tbe  erection  ot  public 
buildings  at  tbe  capital  ottbe  state;  all 
aalt  apringa  within  tbe  state,  not  exceed- 
ing 12  in  number,  with  6  sections  of  land 
adjoining;  and  6  per  cent,  ot  tbe  proceeda 
of  the  aale  of  all  public  lands  lying  within 
the  state,  after  deducting  the  exponnea  in- 
cident to  the  same. "  There  was  also  an 
appropriation  to  pay  the  expenses  of  the 
convention.  Similar  otters  have  been 
made  to  all  other  states  except  Texas  It 
has  never  been  the  policy  ot  congress  to 
force  a  territory  to  accept  a  state  govern- 
ment. In  all  cases  tbe  admission  ot  tbe 
state  has  been  on  tbe  voluntary  applica- 
tion and  consent  ot  the  people  of  such 
state.  Judging  the  future  by  the  past, 
the  people  />f  a  territory  might  preserve 
their  territorial  character  to  the  end  of 
time,  and  there  would  be  no  attempt  on 
the  part  of  the  United  States  to  coerce 
them  Into  the  Union.    Tbe  enabling  act 
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adnaittinK  a  state  is  in  the  nature  of  a 
treaty  with  the  inhabitants  ot  such  state. 
Now,  in  the  case  ot  Texas,  there  was  no 
treaty.  The  language  of  the  act  of  March 
1,  1M5,  tor  the  admission  of  Texas,  is: 
"Congress  doth  consent  that  the  territory 
properly  incladed  within  and  rlghtf  ally  be- 
longing to  the  republic  of  Texas  may  be 
erected  into  a  new  state,  to  be  called  the 
'Stateot  Texas,'  with  a  republican  form  of 
government,  to  be  adopted  by  the  peopleof 
said  repablic,  by  deputies  In  convention  as- 
sembled, with  the  consent  of  the  existing 
government,  in  order  that  the  same  may 
be  admitted  as  one  ot  the  states  ot  this 
Union."  Then  follow  certain  conditions 
which  were  accepted  by  the  state  of  Texas. 
All  white  inhabitants  of  thestate  of  Texas 
at  the  time  ot  its  declaration  of  Independ- 
ence were  held  tu  be  citisens  ot  that  repub- 
lic, and  this  by  the  mere  force  of  the  decla- 
ration of  Independence.  Now,  it  a  citiien 
ot  Texas,  by  the  mere  admission  of  that 
state  Into  the  Union,  became  ipao  facto 
a  citisen  nt  the  United  States,  why  does 
not  the  same  mle  apply  on  the  admission 
ot  a  territory?  It  may  be  said  that  a 
foreign  state  occupies  a  different  position 
from  that  of  a  territory  belonging  to  the 
United  States.  It  so,  however,  the  differ- 
ence woDld  seem  to  be  in  favor  of  the  in- 
habitants of  the  territory.  They  have 
grown  op  nnder  the  fostering  care  ot  the 
government,  and  their  sentiments  and 
sympatblesare  favorable  and  friendly  to  it. 
This  is  illustrated  by  the  very  large  num- 
ber of  volunteers  that  were  furnished  by 
«yery  western  state.  In  case  of  the  ad- 
mission ot  a  state  like  Texas,  containing 
a  considerable  mixed  and  Mexican  popula- 
tion, there  could  not  be,  from  the  nature 
ot  the  case,  the  same  loyalty  to  the  gen- 
eral government  as  in  the  people  of  the 
territories.  In  reason,  therefore,  every 
eitlsen  of  the  territory,  when  it  was  ad- 
mitted Into  the  Union,  became  ipso  faeto 
a  citisen  of  the  United  States.  In  the  one 
case  the  enabling  act  was  addressed  to 
the  state,  and  in  the  other  to  people  of 
the  territory.  The  propositions  are  the 
same,  in  substance,  in  both,  and  the  result 
of  the  acceptance  of  the  proposition  the 
same  in  both  cases,  vis.,  admission  as  a 
state  upon  am  equal  tooting  with  the  orig- 
inal states.  Suppose  the  United  States 
should  propose  to  the  people  of  Manitoba 
to  be  admitted  as  a  stnte,«nd  they  should 
accept  the  proposition,  and  thereupon  be 
admitted  as  a  state  ot  the  Union,  on  an 
e<tnal  footing  with  the  original  states, 
would  not  every  dtlsen  of  that  colony 
thereby  become  a  citlcen  of  the  United 
States?  The  International  law,  as  under- 
stood in  England,  has  never  been  adopted 
In  this  country.  In  2  Op.  Attys.  Oen.  856, 
it  is  said:  "We  take  our  knowledge  (rf In- 
tematioiHii  law,  not  from  the  municipal 
code  of  England,  but  from  natural  reason 
and  Justice;  from  writers  of  known  wis- 
dom, and  the  practice  of  civilised  nations." 
In  conclusion,  1  desire  to  call  attention 
to  the  case  ot  Attorney  General  v.  City  of 
Detroit,  (Mich.)  44  N.  W.  Rep.  388.  Prior 
to  the  admission  ot  Michigan  into  the 
Union,  considerable  difficulty  had  arisen 
between  that  territory  and  the  state  of 
Ohio  in  regard  to  the  northern  boundary 


ot  Ohio,  and  the  southern  boundary  ot  the 
territory  of  Michigan.  The  militia  seems 
to  hare  been  called  out  on  both  sides,  al- 
though wiser  counsels  prevailed,  and  there 
were  uo  actual  bostllitles.  Mlcbtgan,  how- 
ever, did  not  avail  itself  of  the  enabling 
act,  which  was  thought  to  favor  the  state 
of  Ohio  by  giving  It  thedisputed  territory; 
hence  no  attempt  was  made  to  organise 
nnder  the-enabiing  act,  but  the  legislature 
of  the  territory  passed  the  act  In  pursu- 
ance of  which  a  constitution  was  adopted, 
senators  elected,  and  a  representative  in 
congress.  One  of  the  provisions  of  this 
cunstitutlon  was  that  each  male  inhabit- 
ant residing  in  the  statw  on  the  24th  day 
ot  June,  1836,  should  be  entitled  to  vote 
at  such  election.  In  the  case  cited  it  was 
held  that  a  registration  act  lybich  failed 
to  provide  for  this  class  of  voters  was  un- 
constitutional and  void.  In  the  examina- 
tion of  the  debates  relating  to  the  admis- 
sion of  that  state,  the  boundary  question 
seems  to  have  been  a  prominent  feature, 
and  absorbed  the  attention  ot  the  mem- 
bers, more  particularly  from  Ohio  and  In- 
diana, some  ot  whom  claimed  the  state 
was  attempting  to  break  into  the  Union. 
There  is  considerable  discussion  in  regard 
to  the  provision  of  the  constitution  above 
referred  to,  but  it  seems  to  have  been 
generally  ncquiesced  in, and  the  bill  finally 
passed  both  houses  by  a  very  larg^  ma- 
jority. 

The  writer  has  spent  considerable  time 
In  the  consideration  of  the  case,  and  has 
examined  every  case  pro  and  con,  bear- 
ing upon  the  question,  and  is  forced  to 
the  belief  that  the  defendant  is  a  citizen. 
In  any  event,  the  principal  question  pre- 
sented by  the  answer — the  one  which  con- 
trols this  decision— is,  in  the  opinion  of 
the  writer,  a  pure  question  of  law,  arising 
nnder  the  laws  of  the  United  States,  and 
must  ultimately  be  determined  by  the 
United  States  supreme  court,  and  the  de- 
cision of  this  court  is,  at  the  most,  but  a 
step  in  the  progress  ot  the  ease.  This  is 
not  a  political  question.  There  must  be 
one  place  where  a  party  can  assert  bis 
rights;  where  no  inquiry  will  bemade  as  to 
his  political  opinions;  where  no  extrane- 
ous matter  will  t>e  permitted  to  Intervene 
to  bis  prejudice.  That  place  is  a  court  of 
Justice.  Here  the  rich  and  poor,  high  and 
low,  stand  upon  an  equality,  and  the 
court  looks,  not  at  the  litigant,  but  to  bis 
rights,  as  shown  by  the  record,  and  fear- 
lessly declares  the  law.  In  my  view,  the 
answer  states  a  complete  defense  to  the 
action.  I  have  not  discussed  the  rights  ot 
the  relator  to  bring  the  action,  as  the  case 
has  not  yet  reached  astage  where  such  dbi- 
cuBslon  is  necessary.  When  that  point  is 
reached,  I  will  make  a  full  examination  of 
the  law  In  relation  thereto,  and  if.  after 
such  examination,  the  relator's  right  to 
the  oflSce  should  be  clear,  my  duty  to  ren- 
der Judgment  in  his  favor  will  be  cheerful- 
ly performed. 

CouBTNAT  V.  Knox. 

(Suipnm*  Court  of  NebraOta.    Jtxj  B,  189L) 

NoTABiM  PuBLio— Potrax  TO  PcxiSR. 

1.  Notaries  publio.  under  section  7,   o.  61, 

Comp.  St.,  are  not  authorized  to  punish,  by  flue 
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or  imprtsonment,  persons  gaMj  of  mlsdameanor 
or  miabehaTior  during  the  taking  ot  depositions. 
2.  In  the  taking  of  depositions,  notaries  pub- 
lic are  not  exercising  juridical  functions,  and  do 
not  constitute  a  law  court.  Their  powers  are 
solely  derived  from  the  statute. 
(Syllabus  hu  the  Court.) 

Error  to  district  court,  Lancaster  coun- 
ty; Field,  Judge. 

D.  G.  CouHaay  and  C.  E.  Magoon,  tor 
plaintiff  in  error.  Lnmb,  Ricketta  &  WU- 
non,  {or  detendant  iu  error. 

Cobb,  C.  J.  This  cause  ia  on  error  trom 
tlie  district  conrt  of  the  county  of  Lan- 
caster. Tlie  pl^Jntiff  below  alleged  tliat 
the  defendant  wna  indebted  to  tiim  in  tiie 
sum  of  f  10,  with  interest  from  February 
16, 1887,  fov  money  had  and  received,  at 
tiiat  date,  lor  which  he  asks  judgment. 
The  defendant  answered,  as  a  plea  to  the  jo- 
rlsdiction  of  tbecoart,  that  on  February  13, 
1887,  he  wasadnly  commiaslonedand  qoali- 
fled  notary  public  within  and  for  Custer 
county,  in  this  state;  that  on  said  date 
depusitlons  were  being  taken  bef<ire  him, 
in  his  official  capacity,  at  Broken  Bow,  in 
Custer  county,  in  an  action  pending  in  the 
district  court  of  Lancaster  county,  where- 
in C.  J.  Elliott  et  al.  were  plaintiffs,  tind 
D.  O.  Courtuay  et  al.  were  defendants, 
pursuant  to  notice,  theretofore  served, 
aqd  pursuant  to  the  appearance  of  the 
parties  by  their  attorneys ;  and  while  thus 
taking  the  evidence  the  plaintiff.  Court- 
nay,  repeatedly  Indulged  in  vulgar  and 
profane  language,  in  the  presence  of  this 
defendant,  while  officially  engaged  as 
aforesaid,  and  in  the  presence  of  a  lady 
witness,  then  present  to  give  testimony. 
Whereupon  defendant  imposed  upon  the 
plaintiff  a  fine  of  f  10  for  contempt,  and  re- 
quired him  then  and  there  to  pay  it,  which 
he  paid  under  protest,  and  thereafter  de- 
manded its  repayment.  And  defendant 
then  and  there  inserted  in  the  body  of  tlie 
deposition  the  following:  "And  now,  at 
11  o'clock  p.  M.,thi8  15th  day  of  February, 
1887,  while  proceeding  in  taking  the  testi- 
mony, D.  O  jConrtnay  uttered  oaths  and 
words  in  my  presence  as  to  Justify  me  In 
fining  him  for  contempt;  and  thereupon  I 
assess  him  therein  a  fine  of  flO  tor  con- 
tempt. It  is  hereby  considered  and  ad- 
judged by  me  that  the  state  of  Nebraska 
i-ecover  from  D.  G.  Courtnay  the  sum  of 
♦10,  together  with  costs,  taxed  at  — — — , 
and  that  he  stand  committed  until  thefine 
and  costs  are  paid ;  and  then  said  D.  G. 
Courtnay  comes  and  pays  the  sum  of  ten 
dollars,,  his  fine  assessed  against  him. " 
Defendant  alleges  that  sitting  officially,  as 
a  notary  public,  be  bad  the  power  to  take 
and  maintain  the  necessar.v  order  tor  the 
proper  taking  of  testimony,  and  to  that 
end  had  the  power  to  impose  flue  for  con- 
tempt on  the  plaintiff,  If  he  refused  to 
maintain  order  or  to  conduct  himself  in  a 
respectful  manner.  Deteudunt  further  al- 
leges that  the  money  was.  paid  by  the 
plaintiff  voluntarily,  without  being  de- 
prived ofbls  liberty,  or  in  the  custody  of  an 
officer,  and  solely  Upon  the  demand  ot  de- 
fendant, with  the  declaration  that,. it  the 
fine  was  not  paid,  be  would  be  given  iu 
charge  to  the  sheriff.  To  the  answer  the 
plaintiff  demurred,  which  demurrer  was 


ovBrraled,  and,  ttae  plaintiff  electing  to 
stand  on  bis  demurrer,  judgment  wan  for 
the  defendant  for  f 29.55  costs ;  to  which 
the  plaintiff  excepted,  and  assigned  the 
following  errors:  (1)  The  court  erred  in 
overruling  the  demurrer.  (2)  Ttae  Judg- 
ment is  contrary  to  law. 

It  will  not  be  seriously  contended  that 
a  notary  public,  Iu  this  state,  has  any 
other  or  greater  authority  than  that  con- 
ferred by  sections  6,  7,  c.  61,  p.  597,  Comp. 
St.  18S9.  Section  6  relates  to  his  powers, 
duties,  and  certificates,  the  administering 
of  oaths  in  ail  cases,  taking  depoMitions, 
acknowledgments,  and  proofs  ot  the  exe- 
cution of  deeds,  mortgages,  powers  of  at- 
torney, and  other' instruments  in  writing, 
to  be  used  or  recorded  In  this  state,  to  de- 
mand acceptance,  or  payment  of  any  for- 
eign, inland,  or  domestic  bill  ot  exchange, 
promissory  note,  or  other  obligation,  in 
writing,  and  to  protest  the  same  for  non- 
acceptance  or  non-payment,  and  grive  no- 
tice to  indorsers.  makers,  drawers,  or  ac- 
ceptors ot  such  demand,  or  non-accept- 
ance, or  non-payment;  "and  to  exercise 
and  perform  such  other  powers  and  duties 
as  by  the  law  ot  nations,  .and  according 
to  commercial  usage,  or  by  the  laws  ot  the 
United  States,  or  of  any  othnr  state  or 
territory  of  the  United  States,  or  of  any 
other  goTemmnnt  or  coantry,  may  be  ex- 
ercised and  performed  by  notaries  public, 
and  over  his  signature  and  official  seal 
certify  the  performance  ot  such  duties,  so 
exercised  and  performed  under  the  provis- 
ions of  this  aot,  which  certificate  shall  be 
received  in  ail  courts  o\  this  state  as  pre- 
sumptive evidence  of  the  facts  therein  cer- 
tified to;  and,  on  due  proof  of  the  loss  ot 
Bucb  original  certificate,  the  record  there- 
of, so  kept  by  such  notary  public  as  is  by 
this  act  prescribed,  shall  be  recdved  by  all 
courts  in  this  state  as  presumptive  evi- 
dence of  the  facts  ttierein  recorded:  pro- 
vided, that  any  person  intereated  in  the 
subject-matter  of  such  certificate,  or  rec- 
ord <rf  such  certificate,  may,  by  other  evi- 
dence, contradict  the  matters  and  things 
set  forth  in  such  certificates,  or  in  the  rec- 
ord thereof. "  In  the  seventh  aeetion,  re- 
lating to  depositions  and  contempts,  he 
"is  empowered  to  issue  summonses,  and 
command  the  prenence  before  bim.of  wit- 
nesses, and  to  punish  witBessea  lor  neglect 
or  refusal  to  obey  such  summons,  or  for 
refusal  to  testify  when  present,  by  com- 
mitment to  the  jail  of  the  coxxnts  for  con- 
tempt; and  all  sheriffs  and  leonstables  in 
his  state  are  hereby  required  to  serve  and 
return  all  process  issued  by  notariea  pub- 
lic in  the  taking  of  testimony  of  witnesses 
by  commission  or  deposition."  Umlting 
this  authority,  section  1  ot  article  6  ot  the 
constitution  of  this  state  provides  that 
"the  judicial  power  of  this  state  shall  be 
vested  in  a  supreme  court,  district  courts, 
county  courts,  justices  of  the  peace,  police 
magistrates,  and  such  other  courtu,  in- 
ferior to  the  district  court,  as  may  l>e 
created  hy  law  for  cities  and  incorporated 
towns. "  A  notary  public  can  have,  there- 
tore,  no  judicial  power,  and  has  only  that 
ministerial  authority  conferred  on  his 
office  by  the  statutes  quoted.  His  au- 
thority to  punish  for  contempts  ia  strictly 
limited  to  ttae  commitmoit  to  the  connty 
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Jail  of  absent  wltneHBM  aabpoenaed  to  tes- 
tify, or  of  those  present  relasing  to  an- 
swer; and  to  the  needful  exercise  of  this 
authority  all  sheriffs  and  constables  are 
required  to  serve  bis  process.  Itat  there  la 
no  authority  conferi«d  to  impose  a  fine 
for  any  contempt  or  for  a  misdemeanor. 
If  it  be  insisted,  as  in  the  defendant's  an- 
swer, that  the  power  to  pnnish  by  tine  or 
Imprisonment  tornontempts,  in  facie  eurlsB, 
is  inherent  in  the  authority  of  taking  and 
certifyinK  iuridlcal  evidence,  it  is  answertnl 
tbat  this  common-law  power  bas  hitherto 
been  confined  to  courts  of  recora,  or  to 
magistrates  having  precisely  defined  judi- 
cial powers. 

A  careful  writer  of  the  New  York  bar,  on 
civil  and  criminal  contempts,  as  late  as 
1884,  laid  it  down  tbat  a  "notary  public 
bas  no  power,  either  by  common  law  or 
by  statute,  when  taking  depositions,  to 
punish  the  witness,  as  for  contempt,  for 
contnmacious  refusal  to  answer  proper 
questions ;  and,  where  the  witness  Is  com- 
mitted to  Jail  for  such  refusal,  an  action 
for  false  Imprisonment  will  lie  against  the 
notary,  and  the  person  committed  will  be 
discharged  on  habeas  corpus. "  Bap.  (con- 
tempt,} 7.  Bnt  tblsmlebas  baenclianged 
by  our  statute,  as  shown.  In  the  case  of 
Dogge  V.  State,  21  Neb.  272,  81  N.  W.  Kep. 
929,  the  questions  Involved  and  presented 
to  the  court  were:  (1)  Whether  the  ad- 
verse party  to  a  suit  can,  in  this  state,  be 
compelled  to  testily.  (2)  Has  a  notary 
public  in  this  state  power  to  commit  tor 
contempt  a  witness  wbo  refuses togiveliis 
deposition?  In  stating  the  case.  In  the 
opinion  the  court  say :  "These  questions 
alone  are  presented,  and  they  alone  were 
argued  at  the  bar  of  the  court,  and  they 
alone  will  be  considered. "  The  first  ques- 
tion was  held  In  the  afBrmatlve,  underaec- 
tion  S28  of  the  Civil  Code,  "  that  it  was  the 
intention  of  the  legislature,  in  tbe  enact- 
ment of  tbe  chapter  on  evidence,  to  remove 
every  barrier  to  the  discovery  of  truth, 
where  the  parties  to  the  action  baveequal 
opportunity  to  testify ;  and,  where  neces- 
sary, eltber  party  may  call  the  other  to 
testify  as  to  facts  exclusively  within  his 
knowledge,  provided  the  questions  are  not 
privileged. "  The  second  question  was 
beld  In  the  affirmative,  and  properly  so, 
ander  the  statute  conferring  tbat  author- 
ity, before  cited.  There  was  no  question 
of  the  Juridical  powers  or  Judicial  func- 
tions ot  a  notary  public  before  the  court 
to  be  considered.  The  statute  conferred 
aatbority  to  commit  to  tbe  Jail  in  dis- 
cbarge of  tbe  ministerial  duty  of  taking 
testimony,  and  certifying  the  depositions 
ot  witnesses  required  by  law  to  give  evi- 
dence. "As  to  the  powers  and  duties 
of  notaries,  the  statutes  of  each  state  are 
supreme,  and,  where  they  have  enlarged 
tbose  powers  or  abridged  them  in  any  re- 
spect, they  control  absolutely  within  the 
limits  of  tbe  state  enacting  the  statute." 
Oinq.  Notaries, c.  1,  S  27.  Tboantboradds 
tbat  "the  ts:"neral  rule  seems  to  be  tbat 
tbe  power  of  notaries  tocommlt  witnesses 
for  contempt  is  wholly  statutory,  and.  It 
being  a  power  in  derogation  of  the  rights 
ot  the-citizen,  will  be  strictly  construed ; " 
and  cites  ej^amples.  In  Ex  parte  MalUnk- 
rodt,  20  Mo.  493,  it  appeai-ed  that  the  pe- 


titioner ws»r«'*uni;"j»-C  v   ;.  ■     •/    i  «, 
ry  public  Uf  St.  I»uje  '  '^tif  /.;, 

in  not  prodocii<K  owttut.  •>  >.«  <.^' 
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the  plaintiff.  TbvconrtuitUUmt  t'ur*^:t 
of  February  13,  1847,  empowtfriMl  wAJfr^^t 
to  take  depoBitloDS  under  tbe  a*Ht«tt<,>,<4 
"Depositions,"  approved  Jaanary  17,  i'-«;. 
The  fifteenth  section  of  tbat  act  Hutw*t- 
ized  the  officer  to  compel  the  att«od«M««  t4 
witnesses,  In  the  same  manner  and  vito*^ 
like  penalties  as  any  court  of  record  iutUm 
state.  The  eighth  section  proTid«s  tbat 
a  witness  wbo  shall  refuse  to  giv*  mvU 
dence,  which  mar  lawfully  be  requir^, 
may  be  committed  to  prison  by  thep«nto« 
authorized  to  take  the  deposition.  TI*n 
court  held  that  the  power  of  notaries  In 
taking  depositions  is  strictly  statutory. 
They  can  do  nothing  not  expressly  an* 
thorlsed,  and  under  the  circumstances 
wblcb  authorise  it.  There  is  no  power 
given  to  commit  a  witness  for  refusing  to 
produce  books.  Powers  In  derogation  <»( 
the  rights  of  the  citbsen  are  to  be  strictly 
construed.  The  prisoner  was  discbarged. 
All  tbe  Judges  concurred.  The  distinction 
bere  made  between  tbe  taking  of  the  testis 
mony  ot  the  witness  and  requiring  him  to 
produce  books  and  papers  relating  to  his 
business  was  more  distinctly  drawn  and 
declared  by  the  supreme  court  of  the  Unit- 
ed States  in  Kllbourn's  Case  against  the  ser- 
geant at  arms,  tbe  speaker,  and  a  select 
committee  of  the  bouse  of  representatives 
of  the  forty-fourth  congress.  Kilbourn, 
for  refusing  to  answer  certain  questions 
and  produce  his  books  and  papers  relat- 
ing to  his  partnership  in  a  real-«)State  pool 
In  the  District  ot  Columbia,  was,  by  oi-der 
of  the  house  of  representatives,  imprisoned 
in  the  common  Jail  46  days,  and  until  the 
adjournment  ot  congress.  He  brought  an 
action  against  the  officers  who  executed 
theordernnd  the  committee  which  brought 
him  before  the  bouse,  and  recovered 
against  them  $15,900  damages.  It  was 
taken  on  error  to  the  supreme  court  ot 
the  United  States,  which  held  that,  al- 
though tbe  bouse  could  punish  its  own 
members,  could  decide  contested  elections, 
and  determine  the  qualiflcatlons  ot  mem- 
bera,  could  exercise  the  sole  power  of  im- 
peachment of  government  officers,  and 
might,  where  the  examination  of  wit- 
nesses was  necessary  to  tbe  accomplish- 
ment of  these  ends,  fine  and  imprison,  a 
contumacious  witness;  there  was  not 
to  be  found  in  the  constitution  of  the 
United  States  any  general  power  vested 
in  either  house  ot  congress  to  pun- 
ish for  contempt;  and  justico  Millbb 
said:  "  Whether  tbe  powerot  punishment 
in  either  house  by  fine  or  imprisonment 
goes  beyond  this  or  not,  we  are  sure  tbat 
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no  person  can  be  pnnlBbed  for  contumacy 
as  a  witness  before  either  bouse  unless  his 
testimony  is  required  in  a  matter  Into 
wbich  that  house  has  jurisdiction  to  in- 
quire, and  we  feel  equally  sure  that  neither 
of  these  bodies  possess  tbe  general  power 
of  making  inquiry  into  the  private  affairs 
of  the  citizen, "  (103  U.  S.  190;)  thus  Itmit- 
inc  the  power  of  congress  to  punish  for 
contempt  to  that  specially  granted  in  the 
constitution,  as  the  power  of  the  notary 
is  limited  to  tbe  authority  of  the  statute. 
In  Krieger's  Case,  7  Mo.  App.  367,  it  was 
held  that  "in  a  proceeding  under  the  hit- 
beaa  corpus  act,  to  bring  up  a  prisoner 
charged  with  c«mtempt  in  refusing  to  an- 
swer interrogatories  before  a  notary  pub- 
lic taltlug  depositions,  there  is  no  presump- 
tion of  jurisdiction  in  favorof  the  notary, 
and  no  adjndlcation  as  to  thejiirisdictlon- 
al  fact  which  tbe  court  regards;  and  it  Is 
the  duty  of  tbe  court  to  examine  whether 
the  commitment  Is  within  the  meaning 
and  spirit  as  well  as  the  letter  of  tbe  law. 
Tbe  law  does  not  confer  upon  a  notary 
public  tbe  arbitrary  power  to  compel  a 
witness  to  answer  all  questlous,  however 
Incompetent,  irrelevant,  and  inadmissible, 
which  may  be  asked,  and  a  refusal  to  au^ 
Bwer  such  is  not  necessarily  a  contempt. 
To  entitle  a  notary  to  commit  for  con- 
tempt, he  must  exercise  his  functions  not 
only  formally,  bnt  sabstantiaily  in  the 
manner  and  under  the  circumstances  con 
templated  bylaw.  For  a  flagrant  abuse 
of  process  the  notary  is  liable,  and  the  at- 
torneys engaged  In  promoting  the  pro- 
ceeding are  punishable  by  disbarment  or 
otherwise."  In  Floyd  county,  Ind.,  Pyle 
brought  his  action  against  Burtt,  a  nota- 
ry public,  for.  false  imprisonment.  In  his 
answer  tbe  defendant  set  up  Justification, 
on  the  ground  of  his  being  lawfully  em- 
ployed in  taking  the  plaintiff's  deposition 
as  evidence  In  the  circuit  court  of  Clark 
county;  that  the  plaintiff  appeared  as  a 
witness,  and  was  sworn,  but  refused  to 
testify  and  answer  proper  questions;  that 
for  such  contempt  tbe  defendant  com- 
mitted him  to  jail  for  three  hours  only. 
The  plaintiff  demurred,  and  the  circuit 
court  sustained  the  demurrer.  On  appeal 
to  the  supreme  court,  It  was  held  that 
"the  common  law  did  not  authorize  a  no- 
tary public  to  take  depositions;  such  au- 
thority is  conferred  only  by  statute.  As 
to  the  manner  of  taking  depositions,  the 
powers  of  notaries  are  prescribed  and  lim- 
ited by  statute.  Tflat  of  this  state  au- 
thorizes them  to  take  depositions,  and  to 
compel  the  attendance  of  witnesses ;  but 
they  have  no  power  to  punish  forcontenipt 
therefusal  of  a  witness  to  answer  inter- 
rogatories."  He  has  no  legal  right  to  in- 
flict either  fine  or  Imprisonment  as  penal- 
ties for  contempt  and  disobedlHOce  of  his 
authority.  Tne  answer  is  Insufflclent, 
and  the  demurrer  was  properly  sustained. 
Burtt  V.  Pyle,  89  Ind.  398.  These  precedents 
tend  to  show  that  a  notary's  legal  duties 
have  heretofore  been  regarded  as  limited  to 
the  provisions  of  the  statute;  that  he  bor- 
rows no  juridical  power,  in  the  taking  of 
depositions,  from  the  dignity  of  his  employ- 
ment or  the  necessities  of  his  case.  No  au- 
thority has  been  presented,  and  none  has 
been  found,  that  in  taking  depositions  he 


exercises  judicial  functions,  a'nd  is  a  court. 
Nor  can  it  be  constituted  a  police  court, 
by  opinion.  Tlie  answer  of  defendant  ad- 
mits that  he  imposed  tbe  fine  for  con- 
tempt, with  the  threat  of  imprisonment, 
the  payment  by  tbe  plaintiff  under  pro- 
test, and  the  subsequent  demand  for  resti- 
tution. It  is  not  shown  by  the  answer 
that  the  money  was  paid  over  to  tbe 
treasurer  of  the  county  for  the  use  of  the 
school  fund,  but  that  It  remains  in  tbe  de- 
fendant's possession.  Tbe  answer  of  de- 
fendant Is  not  a  sufficient  defense,  bat  is 
wholly  incompetent.  The  demurrer  of 
the  plain  titf  should  have  been  sustained. 
The  Judgment  of  the  district  court  Is  there- 
fore reversed,  and  Judgment  will  be  en- 
tered in  this  court  for  tbe  plaintiff  for  the 
amount  of  the  fine,  with  interest  from 
February  16,  1887,  and  costs  of  suit. 
Judgment  accordingly.  Tbe  otber  Judges 
concur. 


BBENNilN  V.  LAMUERS. 

(Supreme  Court  of  Uinnesotok.    May  IB,  1891.  > 

OBSTBUonoR  or  Naviqablb  Wi.nBS— Aonov  fok 
Damash. 
A  peisoB  who  has  entered  Into  a  oontnot 
obligating  himself  to  drive  logs  down  a  stream 
navigable  for  snob  purposes,  knowing  that  Uie 
stream  had  been  and  was  nnlawfolly  obetruoted, 
and  who  is  Hindered  and  'subjected  to  expense,  in 
performing  his  nndertakiag,  by  reason  of  such 
Impediments,  is  not  entitled  to  maintain  a  pri- 
vate action  for  damages  against  the  person  cr»- 
attng  saoh  obstruotlons  in  the  highway. 
{SyUabus  by  the  Court.) 

Appeal  from  district  court,  Bamsey 
county;  Otis,  Judge. 

Clnpp  &  Madsartney,  for  appellant.  C.  D. 
&  Thos.  D.  O'Brien,  for  respondent. 

Per  Curiam.  Tbe  acts  stated  in  the 
complaint,  to  which  a  demurrer  was  in- 
terposed, consisted  of  wrongful  obstruc- 
tions of  the  channel  of  the  Orlndstone  riv- 
er,— a  stream  navigable  for  logs, — by  ref- 
use matter  thrown  Into  the  stream  by  the 
deceased  in  the  years  1885  to  1888.  both 
inclusive,  whereby  the  channel  was  so  ob- 
structed that  the  logs  could  not  be  float- 
ed down  except  at  very  unusual  stages  of 
water.  During  the  period  above  stated 
the  appellant  was  engaged  in  cutting  logs 
on  lands  situate  on  and  near  this  river, 
above  the  obstructions,  and  in  driving 
them  down  this  stream,  and  into  the  Ket- 
tle river,  of  which  it  Is  a  tributary,  pursu- 
ant to  contracts  with  the  owners  of  such 
lands,  whereby  he  obligated  himself  so  to 
do.  In  driving  the  logs  he  necessarily  en- 
countered the  obstructions  complained  of, 
and  was  thereby  greatly  hindered  and  de- 
layed and  subjected  to  great  expense,  saf- 
fering  damage  in  the  sum  of  fo.OOO.  as  is 
alleged.  It  further  appears  that  this 
stream  was  the  only  highway  over  which 
the  plaintiff  could  take  the  logs  to  their 
destination.  The  learned  judge  of  the  dls- 
trlnt  court  sustained  the  demurrer  to  the 
complaint,  considering  that  the  decision 
in  Swanson  v.  Boom  Co.,  42  Minn.  532,  44  • 
N.  W.  Rep.  98«,  was  decisive  against  the 
plaintiff,  and  we  are  of  the  same  opinion. 
If  It  had  appeared  that  after  tbe  plaintiff 
had  become  obligated  by  contract  to  drive 
logs  down  this  stream,  and  before  tbe  per- 


Digitized  by^OOQlC 


Minn.) 


MARCOTTE  v.  HARTMAN. 


767 


formance  of  his  contract,  the  defendant 
bad  created  obatructlons  caualnK  Bpecial 
Injury  to  the  plalntltl  in  performing  his 
contract  obligation,  a  rlltferent  case  would 
have  been  presented.  Whether  that  would 
have  juatifled  a  private  action  lor  dama- 
gea  we  do  not  decide,  for  we  do  not  ander- 
atand  that  such  a  case  is  stated  in  the 
com  plain  t.  The  contracts  under  which 
the  plaintiff's  loggint;  operations  werecar- 
rled  on  may  have  been  made  each  year, 
and  It  may  be  that  no  obstructions  were 
created  between  the  time  when  any  con- 
tract was  made  and  the  time  of  its  per- 
formance. If  the  appellant,  after  the  cre- 
ation of  the  obstruction  complained  of,  and 
with  knowledge  of  it,  rolantarily  entered 
Into  contracts  to  drive  logs  down  this 
stream,  the  case  is  not  dlHtingaishable  in 
principle  from  that  above  cited.  It  may 
be  added  that  the  further  allega-tions  of 
the  complaint,  to  the  effect  that  It  has  be- 
come necessary  fur  the  appellant  to  re- 
move the  obstructions  in  order  to  restore 
the  navigability  of  the  stream,  and  to  en- 
able him  to  perform  his  contracts,  do  not 
Show  such  injury  actually  suffered  as  will 
Jostity  an  action  for  the  recovery  of  dam- 
ages. Sbero  v.  Carey,  05  Minn.  428,  39  N. 
W.  Rep.  58.    Order  affirmed. 


Mabcottb  et  ah  v.  Hartman  et  al. 
(aupreme  Court  of  Uinnesota.    Hsy  18, 1891.) 

HOBTOAQES— BiXB  UXSER  Po-VTSB— DlUOSXOI — 

NOTIOB. 

1.  Under  chapter  118,  Jijaws  1883,  an  action  to 
set  aside  a  foreclosure  sale  made  under  a  power 
must  be  brought  in  all  oases  with  reasonable  dil- 
igence, and  not  later  than  five  years.  What  may 
be  determined  to  be  reasonable  diligence  must 
depend  largely  upon  the  clrcumstanoes  of  each 


3.  Bat  notice  which  la  fairly  sufDcient  to  put 
a  person  upon  Inquiry  is  snfBcient  to  create  the 
obligation  of  subsequent  diligence. 

8.  Knowledge  of  the  fact  that  a  mortgage  had 
been  foreclosed  under  a  power,  held  sufBcient  to 
put  the  mortgagor  upon  inquiry  as  to  the  regular- 
ity of  the  proceedings  In  execution  of  the  power; 
and  such  inqoiry  will  become  a  duty  if  oe  de- 
aires  to  question  the  same  within  the  statutory 
period. 
(Syllabiu  by  the  Court.) 

Appeal  from  district  court,  Carlton 
county ;  Stearns,  Judge. 

H.  OUeobarg  and  \Vm.  W.  Billaon,  for 
appellants.  Uasb  &  WUHama,tovTeapond- 
ents. 

Vanderbdrob,  J.  The  act  of  March  1, 
1888,  (Laws  188.3,  c.  112,)  must  be  read  in 
connection  with  the  statutoiy  provisions 
for  the  foreclosure  of  mortgages  by  adver- 
tisement. The  act  provides  that" no  such 
aale  shall  be  held  Invalid  or  set  aside  by 
reason  of  any  defect  in  the  notice  thereof, 
or  in  the  publication  or  posting  of  such 
noti-e,  or  In  the  proceedings  of  the  officer 
making  such  sale,  unless  the  action  In 
which  the  validity  of  such  sale  shall  be 
called  In  question,  or  the  defense  alleging 
its  invalidity,  be  interposed  within  Ave 
years  after  the  date  of  such  sale:  •  •  • 
provided,  that  snch  actions  shall  be  com- 
menced with  reasonable  diligence  in  all 
cases. "  It  follows  that  actions  to  set  aside 
a  foreclosure  for  the  defects  or  irregulari- 


ties of  the  class  specified  must  be  brought 
with  reasonable  diligence  in  all  cases,  and 
in  no  case  later  than  Ave  years  after  the 
sale.  Hence  a  party  may  lose  bis  right  to 
such  relief  by  his  laches  in  a  less  time 
than  five  years.  The  action  is  an  equita- 
ble one,  and  must  proceed  upon  equitable 
principles.  It  is  obvious  that  the  ques- 
tion of  the  plaintiffs'  laches  is  necessarily 
a  material  one,  and,  strictly,  the  com- 
plaint ought  to  disclose  facts  explaining 
delays  which  would,  unexplained,  appear 
to  be  'unreasonable.  Badger  v.  Badger,  2 
Wall.  96:  Humphrey  V. Carpenter,  89  Minn. 
115,  39  N.  W.  Rep.  67.  This  action  was 
brought  to  set  aside  a  foreclosure  sale 
made  nearly  five  years  before  it  was  insti- 
tuted, on  the  ground  of  a  defect  in  the 
published  uotlne  in  falling  to  state  the 
name  of  the  mortgagor  correctly.  The 
question  of  laches  was  not  raised  on  the 
pleadings  at  the  trial,  and  will  be  deter- 
mined here  upon  the  finding  of  the  court 
on  the  subject,  which  is  as  follows:  "The 
said  Leander  Marcotte  [mortgagor]  was 
informed  of  said  foreclosure  proceeding 
shortly  after  the  foreclosure  sale,  but 
there  is  no  evidence  to  show  that  either 
the  said  Leander  Marcotte  in  bis  life-time, 
or  these,  plaintiffs  before  the  commence- 
ment of  this  action,  knew  of  the  defect  in 
the  notice  of  foreclosure  sale. "  The  an- 
swer alleged  that  the  mortgagor  knew  of 
the  sale  and  proceedings  at  the  time.  The 
mortgage  in  question  was  dated  Februa- 
ry 19,  1883,  and  fell  due  August  19, 1883, 
and  the  foreclosure  sale  occurred  Septem- 
ber 7,  1885.  The  mortgagor  died  January 
26, 1^,  upwards  of  four  years  and  four 
months  after  the  sale,  and  this  action  was 
brought  by  the  plaintiffs,  bis  heirs,  on  or 
about  the  Ist  day  of  September,  1890. 
The  court  below  held  that  the  mortgagor 
was  entitled  "to  a  reasonable  time  after 
actual  knowlege  of  the  detect"  within 
which  to  bring  his  action,  not  exceeding 
five  years,  and  that  knowledge  of  the  fact 
of  the  foreclosure  was  notsufficlent.  That 
is  to  say,  his  attention  must  have  been 
directed  to  the  defect  complained  of  before 
laches  could  be  imputed  to  him.  It  is  un- 
doubtedly an  essential  element  of  laches 
that  the  party  charged  with  It  should 
have  knowledge,  or  have  failed  or  omitted 
to  obtain  it  where  it  is  obtainable,  after 
notice,  or  that  there  should  have  been  cir- 
cumstances that  should  have  induced  an 
inquiry,— an  effort  to  obtain  knowledge. 
Whatever  Is  notice  enough  to  excite  at- 
tention, and  put  a  party  upon  his  guard, 
and  call  for  inquiry,  is  notice  of  every- 
thing to  which  such  Inquiry  might  have 
led.  Jewell  V.  Truhn,  38  Minn.  438,  38  N. 
W.  Rep.  106.  The  clrcnmstanoes  in  any 
particular  case  may  be  such  as  to  explain 
or  excuse  the  delay,  or  the  facts  may  show 
that  inquiry  was  prevented  or  tueffectunl. 
3  Pom.  Eq.  Jur.  p.  23,  and  note.  And  the 
question  of  reasonable  diligence  must  nec- 
essarily be  one  largely  In  the  discretion  of 
the  trial  court  to  determine  upon  a  full 
consideration  of  the  evidence,  and  each 
case  involving  the  question  of  delay  or 
lapse  of  time  must  to  a  great  extent  de- 
pend upon  its  own  circumstances.  But 
the  decision  in  this  case  does  not  rest  upon 
any  such  finding  or  evidence.    The  court 
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Bimply  states  that  the  evidence  does  not 
ehow  -when  the  plaintiffs  or  tbelr  Intestate 
learned  ot  the  defect  in  the  foreclosure.  As- 
suming theii,  as  we  mast,  that  the  decision 
weui  based  solely  upon  the  proposition 
that  notice  of  the  foreclosure  was  not  pre- 
sumptively sufficient  to  put  the  mortga- 
gor upon  inquiry,  we  thlnlc  It  was  errone- 
ous. The  sale  was  not  absolutely  void, 
bnt  was  voidable,  if  the  action  to  set  It 
aside  was  brought  with  reasonable  dili- 
gence. The  mortgagor  was  chargeable 
with  notice  of  the  statnte,  and  had  early 
notice  of  the  foreclosure.  We  may  pre- 
sume that  he  had  at  all  times  the  means 
of  Itnowlcdge,  whether  the  power  had  been 
properly  executed  by  a  sale  pursnant  to  a 
strictly  legal  notice.  There  was  presump- 
tively upon  this  record  sufficient  to  put  a 
reasonable  man  npon  Inquiry,  and  such  in- 
quiry became  a  duty  if  he  had  any  desire 
to  take  advantage  of  this  statute.  Lear- 
ned V.  Foster,  117  Mass.  870,  871.  The  lan- 
guage of  the  court  In  Depew  v.  Dewey,  46 
How.  Pr.  447,  Is  appropriate  to  this  case: 
"The  proceeding  Is  one  of  equitable  natore, 
and  the  right  to  maintain  It,  therefore,  is 
controlled  by  equitable  considerations. 
Accordingly  a  full  and  complete  notice 
cannot  be  required  before  the  duty  to  act 
arises.  The  notice  which isfairlysuffleient 
to  put  a  person  upon  inquiry  Is  sufficient 
to  create  the  obligation  of  subsequent  dil- 
igence. •  •  •  If  the  plaintlD  desired  to 
Icnow  any  more  about  the  proceedings,  it 
then  became  his  duty  to  make  the  Inquiry." 
We  think  the  rule  adopted  by  the  tri- 
al court  was  wrong,  and  that  evidence  of 
knowledge  ot  the  foreclosure  is  snf&clent 
to  put  the  mortgngor  upon  inquiry,  and 
therefore  rK]uivalent  to  notice  of  the  defect 
complained  of,  in  the  absence  of  further 
evidence  explaining  or  negativing  its  op- 
eration as  such.    Judgment  reversed. 


Pbterson  t  Bubnkb. 
(Supreme  Court  of  Minnetota.    April  98, 1891.) 

TBIAI,  BT  JuRZ— WaIVBR    of  RlOHI^-PlAiSUtG— 

Repli. 

1.  Where  the  oomplalat  oontalna  both  an 
equitable  and  a  legal  i:aus6  of  action  the  defend- 
ant is  entitled  to  a  trial  by  jury  of  tbe  latter,  but 
if  the  case  proceeds  to  trial  by  the  court  witliout 
objection  he  will  be  deemed  to  have  waived  a 
Jury. 

8.  A  reply,  In  terms  denying  specifically  each 
and  every  allegation  of  new  matter  in  tbe  an- 
swer, is  not  80  onoertain  as  to  warrant  the  court 
in  disregarding  it  at  the  trial. 

3.  Evidence  Tield  insufficient  to  prove  the  sur- 
render of  a  lease. 
(.Syllatma  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Lochben,  Judge. 

Action  by  Martin  Peterson,  plaintllT, 
against  A.  B.  Rnhnke  and  another,  defend- 
ants, to  reform  a  written  lease,  and  to  re- 


cover rent  due  thereon.  Defendants'  an- 
swer  put  in  issue  the  making  of  the  lease, 
admitted  the  use  and  occupation  by  them 
of  the  premises,  and  alleged  their  payment 
in  full  therefor  np  to  March  1,  1880,  at 
which  time  plaintiff  took  posBesalon  ot  the 
premises,  which  defendants  tlierenpon  sur- 
rendered to  him.  PiaintiU's  reply  was  as 
follows:  "Plaintiff,  replying  t»  the  an- 
swer of  the  defendants  herein,  speclflcatly 
denies  each  and  every  allegation  of  new 
matter  and  tiling  in  said  answer  eon- 
taineid  and  alleged;  wherefore, "  etc.  No 
objection  to  the  reply  was  raised  nntil  the 
trial.  Judgement  was  ordered  for  plain- 
tiff. From  an  order  denying  a  new  trial 
defendant  Rnhnke  appeals. 

Cbrlsteasea  &  Tattle,  for  appellant. 
QJertaen  dS  R&nee,  for  reapoodent. 

yANDBBBCBOH,J.  Tbls  aotionisbrong^t 
to  reform  a  written  lease,  and  also  to  re- 
cover ren  t  due.  The  case  was  tried  by  the 
court.  Upon  the  evidence  tbe  facts  we«« 
found  in  plaintiff's  favor,  and  jndj^ent 
was  ordered  accordingly.  The  defendant 
asks  for  a  new  trial  on  the  grounds  (1) 
that  the  complaint  does  not  state  a  cause 
of  action;  (2)  that  the  reply  raises  no  Is- 
sue, and  (3)  that  the  findings  of  tact  are 
not  sustained  by  the  evidence.  Upon  the 
tacts  alleged  and  found  we  see  no  reason 
why  the  plaintiff  was  not  entitled  to  the 
relief  sought.  It  is  true  the  plaintiO  Joins 
with  the  equitable  cause  of  action  a  legal 
one  for  the  recovery  of  rent,  and  as  to  this 
last  cause  of  action  the  defendant  was 
entitled  to  a  triiU  by  jury;  but  he  did  nut 
ask  a  trial  by  jury,  but  submitted  tbe  case 
to  the  court  without  objection.  It  is  now 
too  late  to  raise  any  objection  to  the  ^ota- 
plaint  or  mode  of  trial.  Lace  v.  Fixen,  39 
Minn.  46,  88  N.  W.  Bep.  762;  Oreenleaf  r. 
Egan,  SO  Minn.  816, 15  X.  W.  Bep.  254. 

No  objection  was  made  to  the  reply  till 
the  case  came  on  for  trial.  The  objection 
is  that  it  is  evasive,  and  not  sufficiently 
specific.  M'liere  no  attempt  is  made-  to 
correct  pleadings  by  motion  or  otherwise 
before  tbe  trial,  every  reasonable  intend- 
ment will  be  made  In  their  support.  The 
purpose  of  tbe  pleader  to  put  iii  issue  the 
new  matter  set  up  in  the  answer  is  evident, 
and  it  is  clear  that  tbe  defendant  could 
not  be  misled.  Assuming  that  the  plead- 
ing was  objectiouable,  the  remedy  was  ny 
speiiial  motion  to  correct  it,  and  not  by 
disregarding  it,  or  by  tbe  exclusion  of  evi- 
dence at  the  trial.  Greenfield  v.  Insurance 
Co.,  47  N.  Y.  437 ;  Burley  v.  Bank,  111  U. 
8.  220,  4  Sup.  Ct.  Rep.  841 ;  Potter  v.  Fratt, 
67  How.  Pr.  446;  Welch  v.  Bradley,  ante. 
440.  There  was  evidence  snfflcieat  to  sup- 
port the  findings.  The  court  was  justified 
in  finding  that  there  had  l>een  no  surren- 
der of  the  lease.  Dayton  v.  Craik,  28  Minn. 
183,  1  N.  W.  Rep.  S13.    Order  affirmed. 

MlTCBBLL,  J.,  did  not  sit. 
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B1.U8MAN  et  aL.y.  Eadb  et  al. 

(Supreme  Cowrt  of  IStimetvta.   Mi^  11, 1891.) 

KaTOPPai.  —  FoBBCLOscRX  cndbb  Fovbb  —  Bona 

FlSa   PuBCHASBItS. 

1.  Bausman  v.  Faue,  (Ulan.)  48  N.  W.  Rep. 
18,  followed,  to  the  eflect  that  eertain  facts  con- 
Btitnte  an  estoppel  as  to  the  validity  of  a  fore- 
closure onder  a  power  of  a  mortgage. 

2.  Metctumt  v.  Woods,  87  M&m.  889,  7  N.  W. 
Rep.  836,  followed,  to  the  effect  that  when  a 
mortgage  of  real  estate  with  a  power  of  sale  has 
been  paid  It  is  the  duty  of  the  owner  of  the  equity 
of  redemption,  as  between  him  and  third  parties 
having  no  notice  thereof,  to  procure  evidence 
thereof  to  be  pat  upon  record,  and,  if  he  fail  to 
do  so,  and  the  mortgage  is  apparently  regularly 
foreclosed  under  the  power,  an  innocent  pur- 
chaser under  such  foreclosure,  if  his  evidence  of 
title  be  tlrst  recorded,  will  be  protected. 

8.  An  heir  may  be  estopped  to  question  a 
foreclosure  under  a  power,  apparently  good  by 
the  record,  by  his  ancestor's  neglect  to  question 
it,  (in  this  case,  for  eight  years,)  though  t£e  in«p- 
erty  be  not  imrcbaaed  by  a  bona  fide  puronasar 
till  after  the  anoestor's  de«th. 

4.  A  grantor  of  real  estate  by  wammty  deeds, 
sued  with  his  grwtees  in  an  action  to  set  aside 
the  title  which  he  assumed  to  have  and  to  con- 
vey, ma}  defend  in  his  own  name  for  the  defend- 
ants served  but  not  answering. 
{Syllabus  by  the  Court.) 

Appeal  from  district  coart,  Henn«^>iii 
coonty ;  Lochhbn,  Judge. 

Francis  G.  Burke  and  Geo.  M.  Bennett, 
fur  appellants.  Edward  S»yagv,  M.  B. 
Koon,  aba  w.  Best  A  Cray,  and  Wilaon  A 
Lawrence,  for  respondents. 

GiLFitXAM,  C.  J.  On  one  ot  the  Unea  ot 
defense  presented  by  the  defendants  In  this 
caae,  to-wlt.  that  based  on  the  mortgagre 
from  Moore  to  Hall,  and  the  title  derived 
thrungh  the  foreelusare  of  that  ninrtgage, 
the  facta  found  by  tb«  court  below  are 
practically  identical  with  those  on  which 
this  conrt  decided  the  case  of  Baasman  v. 
Faue.  (Minn.)  48  N.  W.  Rep.  13.  The 
plaintiffs  assign  as  error  that  the  evidence 
does  not  sustain  the  findings  of  fact  that 
it  was  agreed  between  Baoaman  &  Brit- 
ton  and  French  that  the  latter  might  pur- 
chase the  Hall  mortgage,  and  that  he  did 
purchase  it ;  and  they  insist  the  evidence 
allows  the  agreement  to  have  been  that, 
with  money  of  Bausman  &  Britton  re- 
tained in  his  hands,  French  should  pay  the 
mortgage,  and  that  he  did  pAy,  but  did 
not  purchase  it.  If  the  facts  were  as 
plaintiffs  claim,  it  would  make  no  difference 
with  tlie  result.  Those  facts  would  Intro- 
dace  into  the  case  the  feature  upon  which 
Merchant  ▼.  Woods,  27  Minn.  896,  7  N.  W. 
Bep.  82B,  was  decided.  In  that  case  the 
mortgage  bad  been  paid,  so  that,  as  be- 
tween mortgagor  and  mortgagee,  it  was 
extinguished,  and  there  could  be  no  right 
to  foreclose,  bat  it  bad  not  been  dis- 
charged of  record.  The  court  held  that 
when  a  mortgage  containing  a  power  of 
sale  has  been  In  fact  dischaiired  it  Is  the 
dO'ty  of  the  mortgagor  or  owner  of  the 
equity  of  redemption,  as  between  him 
and  third  parties  having  no  notice  there- 
of, to  procure  the  evidence  of  tbedischafge 
to  be  properly  put  upon  record ;  that  a 
failure  so  to  do  leaves  the  mortgagee  ap- 
parently still  clothed  with  power  to  fore- 
close; and  that,  upon  a  foreclosure  under 
sneta  apparent  authority, an  Innocent  par- 
T.48M.w.no.l2— 49 


chaser,  it  his  evidence  of  title  be  first  re- 
corded, will  beprotected.  The  mortgagor 
or  owner  of  the  equity  of  redemption  can- 
notretit  on  the  fact  that  the  mortgagebas 
been  paid  and  the  power  to  foreclose  ex- 
tinguished; cannot  assume  that  no  at- 
tenipt  will  be  made  to  exercise  the  power, 
if  he  permits  it  to  appear  by  the  record  to 
be  in  full  force.  As  between  him  and  In- 
nocent purchasers  for  value  under  the 
power,  he  will  be  bound  by  the  record. 
If  the  facts  were  as  plaintiffs  claim,  thay 
would  not  tend  to  relieve  the  owners  of 
the  equity  of  redemption  from  the  charge 
of  negligence  and  acquiescence,  which  is 
an  element  lu  the  estoppel  to  dispute  the 
foreclosure.  It  is  unnecessary,  therefore, 
to  consider  whether,  in  the  particulars  so 
assigned  as  error,  the  evidence  suntaldB 
the'' findings.  80  far  as  we  regard  the 
facts  to  be  material,  there  is  noquastioDdn 
them.  It  is  also  nanecessary  to  consider 
the  assignments  of  error  based  on  rulings 
of  the  court,  admitting  or  excluding  evi- 
dence bearing  only  on  the  question  wneth- 
er  the  mortgage  was  paid  or  purchased  by 
French ;  and,  as  we  hold  the  defense  nnder 
the  Hall  mortgage  to  be  established,  it  is 
unnecessary  to  consider  any  assignments 
referring  to  the  evidence  or  facts  to  estab- 
lish the  other  defenses.  The  brief  of  appel- 
lants makes  the  point  that  there  could  be 
no  estoppel  as  to  the  interest  of  Charles 
Claire  Britton,  an  heir  of  Zenas  E.  Brit- 
ton, because  when  the  latter  died,  in 
1878,  Charles  Claire  was  a  minor,  and  it  is 
claimed  that  a  minor  cannot  lie  estopped 
by  his  laches.  The  fact  that  he  was  a 
minor  does  not  appear.  It  is  alleged  in 
the  complaint,  denied  in  the  answers,  and 
the  court  made  no  finding  upon  it,  and 
was  not  requested  to  make  any.  But, 
bad  the  fact  appeared.  It  would  not  have 
helped  the  plaintiffs.  A  minor  may  be 
estopped  by  the  acts  and  conduct  of  the 
Ancestor  through  whom  be  claims  title. 
The  Hall  mortgage  was  foreclosed  In  1870. 
Zenas  £.  Britton  lived  till  1878,  eight 
years  after  the  foreclosure,— certainly  an 
unreasonable  time  to  allow  the  foreclos- 
ure to  appear  valid  by  the  record  If  be  In- 
tended to  assert  his  right  to  the  proper- 
ty,—if  he  did  not  intend  to  let  it  go,  in- 
different what  might  become  of  it.  Leav- 
ing the  foreclosure  undisturbed  for  that 
length  of  time  would  Justify  any  one  in 
the  conclusion  that  it  was  valid ;  so  that 
a  purchaser,  Ignorant  of  the  facts  making 
it  Invalid,  might,  after  such' Acquiescence, 
and  vrithout  taking  into  account  any 
acqulPBcnnce  of  the  heir,  rely  upon  the 
foreclosure  as  valid.  The  heir  took  his  ti- 
tle subject  to  that  condition  uf  things. 
The  plaintiffs  claim  that  they  were  enti- 
tled to  Judgment  by  default  against  some 
of  the  defendants,  who  were  properly 
served  and  did  not  answer.  There  Is  a 
sniScient  reason  why  they  were  not  enti- 
tled tojudgmentagaiust  those  defendants. 
Tbpy  all  derived  their  titles  through  war- 
ranty deeds  from  the  defendant  Buraall,  * 
who  did  appear  and  defend.  As  he  would 
be  liable  to  them  on  his  covenants  In  case 
of  Judgment  against  them  setting  aside 
such  titles,  ho  had  a  right  to  defend,  and 
prevent  such  Judgment.  It  would  have 
been  more  regular,  perhaps,  had  he  done 
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00  by  answering  to  tbelr  names ;  bat,  be- 
tog  himself  made  a  defendant,  and  the  title 
being  assailed  at  a  point  common  to  all 
the  detendaotB,  we  do  not  see  why  be 
might  not  defend  the  titles  uf  all  derired 
throngh  his  warranty  deeds.  Judgment 
Affirmed. 


Jbspebbon  v.  Fbilups. 
tStiprtm*  Court  cf  Miivnmota.    ]Iayll,18eL) 

NBOLiaSHCB— SSTTIiCO  FlBSS. 

Erldenoe  held  sufflcient  to  suBtAln  a  rerdict 
that  defendant  was  negligent  in  respect  to  a  llxe 
•et  by  him  to  the  grass  on  bis  farm. 
(SyUobiM  bv  the  Court.)    ' 

Appeal  from  district  eonrt,  Anoka  conn- 
iy;  UooKBB,  Judge. 

Albert  F.  Foster,  for  appeUant.  O.  H. 
Wjman,  for  respondent. 

OiLFiLLAN,  C.  J.  Action  for  setting  fire 
to  grass  on  defendant's  farm,  and  so  negli- 
gently watching  and  tending  the  same 
that  the  fire  extended  to  and  burned  over 
plaintiff's  farm,  destroying  hay,  a  build- 
ing, and  some  fence.  The  only  question 
in  the  case  Is,  was  the  evidence  sufficient 
to  Justify  a  verdict  for  plaintiff?  It  was 
abundant  to  prove  that  defendant  started 
the  fire, — as  be  claims,  lor  a  back  fire  to 
protect  bis  property  from  a  fire  already 
raging  near,  and  threatening  bis  farm. 
On  the  question  of  negllgimce  the  evidence 
was  not  so  full,  but  we  think  It  was  such 
as  to  make  a  case  for  the  Jury.  It  ap- 
pears that  there  was  a  wind  blowing,  and 
that  the  i^raas  was  very  dry,  so  that  the 
fire,  when  set,  advanced  ver.v  rapidly.  Tu 
the  north  of  ddendant,— the  direction  In 
which  the  wind  was  blowing, — and  ex- 
tending to  plaintiff's  farm,  was  a  marsh, 
coverM  with  tall,  dry  grass.  While  de- 
fendant might,  to  protect  his  own  proper- 
ty, start  a  back  fire,  it  was  bis  duty  in  do- 
ing so,  if  It  was  likely  to  do  damage  to 
oohers,  to  exercise  such  care  and  diligence 
in  guarding  It  as  an  honest  and  prudent 
man  would  use  to  prevent  such  damage. 
It  was  evident  from  the  condition  of 
things  that  a  flro  set,  unless  guarded, 
would  spread  and  Injure  others.  It  does 
not  appear  wbat  care  was  taken,  or  that 
any  was  taken,  to  prevent  that  result. 

Order  affirmed. 


Kbobhub  v.  Board  County  Com'rs  Hous- 
ton County. 

(lifupreme  Court  of  KiTMiMofaL    Mar  11, 1891.) 
CoaT»— Claims  tauxvi  Coumixs— Appbau 
On  an  appeal  on  behalf  of  a  connlr  from 
the  decision  of  the  oonnty  oommissioners  allow- 
ing a  olabn  against  the  oonnty,  if  the  claimant 
recover  part  of  his  claim,  costs  cannot  be  award- 
ed to  the  oounty. 
(Sl/UcubiM  by  the  Cottrt.) 

Appeal  from  district  coart,  Hoiuton 
connty;  Farmbb,  Judge. 

W.  H.  BHrrtea,  for  appellant.  C.  8. 
Traak,  for  respondent. 


OiLnLLAN,  0.  J.  The  appellant  pre- 
sented two  claims,  amounting  In  the  ag- 
gregate to  $236.52,  to  the  county  connuls- 
sloners,  and  they  were  allowed  In  full. 
The  county  attorney  took  appeals  to  the 
district  court,  where,  by  stipulation,  the 
appeals  were  consolidated  and  tried  as 
one,  and  the  court  disallowed  Items  uf  the 
claims  amonntlng  to  $67.60,  and  directed 
that  this  appellant  recover  of  the  county 
$158.02,  and  that  the  connty  recover  of 
him  Its  costs  and  disbursements,  to  be 
taxed.  The  costs  having  been  taxed.  Judg- 
ment was  entered  as  directed,  and  the 
claimant  appeals. 

The  only  question  raised  ben*  is  the  right 
of  the  court  to  allow  costs  to  th«  county. 
The  right  to  recover  costs  and  disburue- 
ments  in  an  action  or  Judicial  proceeding 
is  purely  stiitutory,  so  that,  where  uo 
statute  allows  it,  they  cannot  be  recov- 
ered. In  the  statute  providing  for  ap- 
peals from  decisions  of  county  commis- 
sioners on  claims  against  tbelr  connty  the 
only  reference  to  costs  is  in  chapter  8,  ( 1M, 
Oen.  St.  1878.  That  section  provides  that 
no  execution  shall  Issue  on  the  Judgment 
"except  for  the  collection  of  a  counter- 
claim or  the  collection  of  costs  and  dis- 
boraements  In  case  of  a  Judgment  tbertfor 
against  a  claimant. "  In  Thomas  v.  Com- 
miasiunefs,  16  Minn.  894,  (QU.  264,)  where 
the  claimant  appealed  to  the  district 
court,  and  the  proceedings  were  there  dis- 
missed, Judgment  was  rendered  against 
him  for  costs.  This  court  held  the  allow- 
ance of  costs  to  be  right,  saying:  "Their 
allowance  te  plainly  contemplated  by  sec- 
tion 82. "  Section  90.  We  can  see  bow  a 
claimant  establishing  bis  claim,  or  the 
connty  defeating  it,  may  be  entitled  to 
coats,  and  that  case  is  authority  for  the 
propoflitlon.  The  proviso  to  the  section 
Is  "that  in  any  case  where  costs  are 
awarded  against  a  claimant,  and  there  is 
any  allowance  on  the  claim  in  his  favor, 
the  amount  of  socb  costs  shall  be  ded  acted 
from  such  allowance. "  l^iis  contemplates 
that  costs  may  be  awarded  against  a 
claimant  tbongh  he  recover  part  (or,  per- 
haps, the  whole)  of  bis  claim.  But  the 
statute  does  not  give  any  rule  by  which 
to  determine  when  coats  shall  be  awarded 
against  him ;  whether  upon  bis  appeal  or 
upon  an  appeal  by  the  cooaty ;  whether 
when  his  claim  is  reduced,  or,  if  so,  by  bow 
much.  It  Is  impossible  to  tell  n~}n  what 
the  right  tn  costs  depends  when  the  claim 
Is  wholly  or  in  part  allowed ;  and  we  can 
find  no  analogons  case  in  the  statute  reg- 
ulating costs  in  actions  originally  com- 
menced tn  the  district  court,  or  brought 
there  by  appeal  from  a  Justice  of  the  peace, 
by  which  wo  can  suppose  this  statute  In- 
tends that  the  court  shall  be  governed.  It 
is  clearly  a  ewma  omiama.  While  the  stat- 
ute contemplates  costs,  it  does  not  pre- 
scribe when  they  shall  be  allowed.  It  was 
therefore  error  to  award  them.  The  Judg- 
ment is  reversed,  and  the  court  below  will 
enter  Judgment  in  favor  of  this  appellant 
tor  the  amount  found  due  him  onhlsclaim. 
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BTBTEira  T.  LuDLmc^ 
ISupnme  Court  of  Mintiesota.   K»y  11, 1891.) 

ES«OrFBIr.-HlPBMB>ITATIOXS  TO  MlMUimUi 
AOBNOr. 

1.  To  oonatitate  an  estoppel  in  poto,  an  act- 
ual fraudulent  intent  In  makiuK  the  repreaentatian 
is  not  neoeasary.  It  is  enongn  that  the  persoa 
makiiig  it  knows,  or  ousht  to  know,  the  truth ; 
that  he  intends,  or  mignt  reasonably  anUolpate, 
that  the  person  to  whom  it  is  made,  or  to  whom 
it  is  to  be  communicated,  will  relv  and  act  on  it 
as  true;  and  that  the  latter  has  relied  and  acted 
on  it,  so  that  to  permit  the  former  to  deny  Its 
truth  will  operate  as  a  fraud. 

2.  One  making  representations,  relating  to 
bis  business,  to  a  commercial  agency,  may  be 
estopped  as  to  Its  patrons  to  whom  It  oommnni- 
catea  such  representations:  as  where  deltodant 
so  represented  that  he  was  the  owner  of  a  busi- 
ness conoem  known  as  the  "ITew  York  Pie  Com- 

Eany, "  and  that  representation  was  comnmnlcKted 
y  the  agency  to  pUlnttC,  one  of  Its  patrons. 
{SvOabtu  ftv  flks  Court) 

Appeal  from  muolclpal  court  ol  Mlnse- 
apcdto;  Emkbt,  Judge. 

Action  by  J.  W.  Stevois,  plainttB, 
againat  Joba  Lodlum,  trading  as  tbe  New 
York  Pie  Company,  defendant,  apon  a  bill 
ot  exchange  drawn  upon  the  company, 
and  accepted  by  it  by  one  White,  aa  man- 
ager.  Defendant  interposed  a  general  de- 
nial. On  tbe  trial  plaintiir  ottered  evldeoee 
tending  to  prove  that  defendant,  Lndlnm. 
had  stated  to  representatives  of  Brad- 
street's  and  Dun's  Commercial  A^ndes. 
who  bad  called  upon  him  in  their  olBcial 
capacity,  that  he  was  sole  proprietor  of 
tbe  New  York  Pie  Company,  and  the  own- 
er ol  valuable  unincambereid  real  estate; 
that  this  information  was  commnnlcatAd 
by  the  agencies  to  plaintiff,  one  ot  their 
subscribers,  who  in  good  faith  acted  there- 
on In  extending  credit  to  tbe  company. 
Defendant  admitted  making  the  alleged 
statements  to  the  commercial  agencieq, 
but  denied  having  ever  had  any  connec- 
tion with  the  pie  company.  Judgment 
was  ordered  for  plaintiff.  From  an  order 
denying  a  new  trial  defendant  appeals. 

Oilger  A  HariiHon,  for  appellant.  JEto- 
hacbek  &  Daly,  for  defendant. 

OiLPitLAN,  G.  J.  Tbe  facte  fonnd  by 
the  court  below  are  aufBclent  to  create  an 
eqifltable  estoppel  against  defendant  as 
to  the  ownership  ot  tbe  concern  doing 
bnstaeas  as  the  "New  York  Pie  Company." 
TIo  raise  snch  an  estoppel.  It  Is  not  neces- 
sary that  the  representations  should  have 
been  made  with  actual  fraudulent  Intent. 
If  he  knows,  or  ought  to  know,  tbe  truth, 
and  tbey  are  intentionally  made  under 
such  circumstances  as  show  that  the 
party  making  them  intended,  or  might 
reasonably  have  anticipated,  that  the 
party  to  whom  they  are  made,  or  to 
whom  they  are  to  be  communicated,  will 
rely  and  act  on  them  as  true,  and  the  lat- 
ter has  so  relied  and  acted  on  them,  so 
thai  to  permit  the  former  to  deny  their 
truth  will  operate  as  a  fraud,  tbe  former 
is,  in  order  to  prevent  the  fraud,  estopped 
to  deny  their  trnth.  Coleman  v.  O'Neil, 
26  Minn.  123, 1  N.  W.  Rep.  846;  Beebe  v. 
Wilkinson,  80  Minn.  648, 16  N.  W.  Rep.  450. 
Nor  need  the  representations  be  made  di- 
rectly to  tbe  party  acting  on  them.    It  Is 

'  Petition  for  rehearing  pending. 


enoagb  It  the}'  were  made  to  anotber,  and 
intended  or  expected  to  be  communicated 
as  the  representations  of  the  party  mak- 
ing them  to  tbe  party  acting  on  them,  for 
him  to  rely  and  a(*t  on.  **  The  representa- 
tion may  be  intended  torn  particular  in- 
dividual alone,  or  for  several,  or  for  tbe 
public,  or  for  any  oneof  a  particalar  class, 
or  it  may  be  made  to  A.,  to  beconimnni- 
cated  to  B.  Any  one  so  intended  by  tbe 
party  making  the  representation  will  be 
entitled  to  relief  or  redress  against  him, 
by  acting  on  tbe  representation  to  his 
damage."  Bigelow,  Frauds,  446.  It  one 
act  on  a  representation  not  made  tQ  nor 
intended  tor  him,  be  wHl  do  suat  bis  own 
risk.  An  Instance  ot  a  right  to  act  on  a 
representation  not  made  directly  to  tlie 
person  acting  on  it,  but  intended  for  him, 
It  he  had  occasion  to  act  on  it,  is  famished 
by  Pence  v.  Arbuckle,  2S  Minn.  417.  Tbe 
representations  a  businessman  makes  to  a 
bank  or  commercial  agency,  especially  to 
tbe  latter,  rdaUag  to  lila  business  or  to  bis 
pecuniary  responsibiUty,  are  among  tboae 
expected  to  be  commnnieated  to  others 
for  them  to  act  on.  Tbe  buiriBesa  ot  a 
commercial  agency  is  to  get  such  Intoma- 
tion  as  it  can  relative  to  the  busiasflB  and 
pecuniary  ability  ot  buslaass  men  and  busi- 
ness eoBcems.andiiommnnlcatie  It  to  snch 
of  its  patrons  as  may  have  occasion  to 
apply  for  it.  Any  one  making  representa- 
tions to  snch  an  agency,  relating  to  bis 
business  or  tbe  business  of  aayoonoem 
with  which  be  is  connected,  must  know, 
must  be  held  to  Intend,  that  whatever  he 
so  represents  will  be  communicated  by 
tbe  agent  to  any  patron  who  may  have 
occasion  to  inquire.  His  representations 
are  intended  as  mncb  for  tbe  patrons  ot 
tbe  agency,  and  for  them  to  act  on,  as  for 
the  agency  itseU.  When  tbe  representa- 
tions so  made  are  communicated,  as  those 
of  the  person  making  them,  to  a  patron 
of  the  agency,  and  he  relies  and  acts  on 
them,  he  is  in  position  to  claim  an  estop- 
pel. Tbe  flndlngs  ol  tact  in  tbe  case  are 
fully  sustained  by  the  evidence.  Order 
affirmed. 


MmMBBOTA  Qab-Liqbt  Eoonomizbr  Co.  v. 

DSNBLOW. 

(Supreme  Court  q/*  Kinmeteto.    May  U,  1881.) 
BsTomi.  TO  DsRT  CoBroRATi  Sxnniros— ScB- 

SOBIBSBS. 

1.  The  defendant  recognised  and  contracted 
with  the  plaintUt  as  a  corporation,  field,  that 
be  is  estopped  to  deny  its  oorporate  oharaoter  so 
far  as  may  be  neoeasary  to  enforce  his  contracts, 
made  with  it  under  its  corporate  name. 

a.  Where  a  number  of  persona  are  associated 
together,  and  are  acting  as  a  corporation  under 
color  of  lawful  authority  as  such,  though  their 
oorporate  organization  is  legally  defective,  a  sub- 
scriber to  the  oorporate  stoolc,  who  was  a  pro- 
moter of  the  oorporate  srganiHtion,  and  who  has 
been  a  party  to  and  has  aoqniesoed  in  the  subse- 
quent proceedings  in  Incurring  liabilities  and  is- 
suing the  stock,  is  also  ^stopped  to  deny  that  the 
association  is  a  corporation  de  facto,  ur  that  tbe 
stock  so  issued  is  valid. 
{SiiUabxu  by  the  Court.) 

Appeal  from  district  eonrt,  Bamsey 
county ;  Kerr,  Judge. 

Bller  <fi  Bow,  tor  appellant.  Hllsr  H. 
Hortoo;  for  respondent. 
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KOBTHWESTEBir  BEFOBTBB.  YoZm  48. 


(Minn. 


Yanderbcroh.J.  This  action  iBbroni^rht 
npon  a  promissory  note  made  by  the  de- 
fendant  to  the  plaintiff  tor  the  sum  of  $1,- 
000,  dated  Februarj:  16, 1888,  and  doe  in 
fonrmonths. 

1.  It  is  foand  by  the  trial  conrt  that  the 

glalntifl  at  and  since  the  date  of  the  note 
as  been  an  acting  corporation,  created 
and  organised  nnder  the  laws  of  the  state 
of  WeMtVinclnla  and  doing  bnalness  as 
Bucb  in  the  state  of  Minneuota.  Bat  the 
defendant  deniea  that  the  evidence  war- 
rants any  sncb  concloslon,  and  denies  tbat 
the  plaintiff  has  any  legal  capacity  to  soe 
in  ttae  courts  of  this  state  as  a  corpora- 
tion da  Jure  or  de  facto.  It  Is  dear,  how- 
ever, tbat  a  namlxr  of  persons  have  asso- 
ciated tbsmselTes  together  claiming  to  be 
a  corporation,  and  under  the  corporate 
name  stated  have  filed  articles,  and  hiive 
received  the  usual  certificate  of  incorpora- 
tion, nnder  the  seal  of  the  state,  and  have 
been  transacting  business  under  sncb  cor- 
potiate-name.  Nor  Is  it  dlsptited  that  cor- 
porations with  the  powers  claimed  to 
save  been  granted  tlie  plaintiff  areauthor- 
'  ised  to  be  created  under  the  laws  of  the 
state  granting  the  charter.  The  defend- 
ant has  contracted  with  the  plaintiff  by 
its  corporate  name.  He  is  not  in  a  posi- 
tion, tbcrefore,  to  question  its  corporate 
cbaraoterv  Nor  is  it  marteriid  for  the  pur- 
poses ol  this  action  what  the  strict  legal 
relations  of  ttae  associates  may  be  as  be- 
tween tbemselves,  whelter  corporators, 
partners,  or  otherwise,  Jointly  interested 
together,  and  acting  under  ttae  common 
corporate  name.  Holbrook  v.  Insurance 
Co.,  26  Minn.  829;  Frencta  v.  Donohue,  29 
Mien.  Ill,  12  N.  W.  Rep.  894. 

2.  The  principal  defense  relied  on  la  want 
of  consideration  for  tbe note.  Itisdalmed 
to  bare  been  given  for  worthless  stock  is- 
sued by  tbe  St.  Paul  Oas  Economiser 
Company,  which  it  is  alleged  had  no  legal 
existence  as  a  corporation,  and  no  power 
or  authority  to  do  bneineaa  in  the  state 
of  Minnesota.  Upon  this  issue  the  finding 
of  the  court  is  tbat  ttae  consideration  of 
ttae  note  was  the  purchase  price  of  60  shares 
of  full-paid  nott-aseeseeble  stock  of  the 
last-named  company,  for  which  the  de- 
fendant bad  theretofore  anbiicribed,  and 
the  price  of  which  was  to  be  paid  to  plain- 
tiff nnder  an  arrangement  made  wlrh  the 
last-named  company  for  a  valuable  con- 
sideration advanced  by  plaiattff  to  that 
company.  It  was  mutually  agreed  liy  the 
parties  hereto  and  the  St.  Paul  Company 
that  the  60  shares  of  stock  in  question 
Bhonld  be  held  by  the  plaintiff  aecollateral 
security  for  tbe  payment  of  the  defendant's 
note.  The  stock  was  ISHued  In  accordance 
with  the  agreement  and  understanding  of 
tbe  parties  above  referred  to,  and  is  still 
lield  by  the  plaintiff  to  deliver  to  the  de- 
fendant on  ttae  payment  of  tais  note.  The 
8t.  Paul  Company  was  incorporated  in 
West  Virginia  in  ttae  same  manner  as  tbe 
plaintiff.  It  purchased  of  ttae  plaintiff  ttae 
rigtat  to  nse  a  certain  patented  Invention 
for  economising  the  uw  of  gas,  and  to  use, 
operate,  and  rent  certain  Appliances 
therefor  within  tbe  city  of  St.  Paul  under 
the  license  and  authority  of  tbe  plaintiff. 
Tbe  bueinoss  tad  been  lavestigated  by  the 
defendant  before  tb«  8t.  Paul  Company 


was  organised,  and  be  was  one  of  tbe  most 
active  promoters  of  that  company,  and 
its  organisation  and  subsequent  proceed- 
ings were  had  and  conducted  with  bis  ac- 
quiescence and  approval,  and  tae  was  se- 
lected one  of  its  first  board  of  directors, 
and  acted  as  sncb,  and  the  stock  in  ques- 
tion was  issued  witta  tais  knowledge  and 
approval.  Ttae  St.  Paul  Company  iBsned 
600  shares  of  paid-up  non-assessable  stock, 
to  raise  f  10,000  to  pay  the  plaintiff  the 
amount  of  tbe  indebtedness  due  to  it.  Of 
this  ttae  defendant  subscribed  tbe60  share* 
in  question,  and,  instead  of  paying  cash 
therefor,  made  his  note  directly  to  plain- 
tiff for  the  price  thereof;  that  is  to  say, 
the  defendant,  with  his  assodates  of  the 
St.  Paul -Company,  were  inatrnmental  in 
issuing  this  stock,  and  In  incurring  tlie  in- 
debtedness to  plaintiff,  which  it  is  not  dlK- 
pnted  was  for  a  valuable  consideration. 
Instead  of  paying  ttae  monay  for  tbe  Bt«ick, 
which  was  Issued  In  order  to  raise  a  fund 
to  pay  tbe  plaintiff,  lie  gave  bis  own  note 
directly  to  plaintiff  for  the  proportinn  of 
this  stock  HUbBcrll>ed  for  by  him.  and 
which  was  receipted  for  by  the  8t.  PanI 
Company  as  in  inn  payment  for  such 
stock,  and  the  same  was  issued,  and 
turned  over  to  plaintiff  to  deliver  to  Mm 
on  payment  of  the  note.  Defendant  ia 
clearly  estopped  by  his  own  conduct  in  the 
premises  to  deny  in  thia  antion  that  ttae 
St.  Paul  Company  was  a  corporation  de 
facto,  or  to  raise  any  question  as  to  the 
validity  of  tbe  consideration  of  the  note. 
Foster  v.  Moulton,  86  Minn.  460,  29  N.  W. 
Bep.  166,  and  caseB.    Order  affirmed. 

MiTOHKLL,  J.,  did  not  ait. 


Taylor  v.  North  Star  Mdt.  Ins.  Co.  et 

a/.,  (Smith'  et  al.,  Intervenors.) 
(Supreme  Court  af  Mttmeaota.   Hay  IS,  1891.) 

'MCTUAL  FUU  iHSUKAHOa  COKPAXT  —  IXSOI.VXHCT 
— OuTSTABDIIie  FOLICIBS— LlABILITUtS. 

1.  In  a  mutual  fire  insoraaoe  company,  or- 
eanized  under  Laws  1881.  o.  91,  all  the  pol- 
iuy-holders  are  members  during  the  term  of  In- 
BuraniDe.  The  capital  Is  made  up  of  cash  pre- 
miums and  premium  notes,  and  the  latter  are  as- 
■essable  in  proportion  to  the  amount  of  losses 
•Qstained,  Jknad]adicatio;i  of  theiasolvenciy^  of 
anch  an  insaranoe  company,  and  Die  Judicial  seq- 
uestration of  all  its  property,  fixes  the  date  for 
ascertaining  debts  and.  claims  against  the  com- 
pany, and  the  effect  la  to  eanuel  tbe  outstanding 
policies. 

S.  Polieies  on  which  losaea  tiavenot  ooeurred 
are  not  debts  or  fixed  liabilities  of  the  company; 
and  losses  oooarring  after  ttae  appointment  of  a 
receiver  to  wind  up  the  affairs  of  an  insolvent 
mutual  Insurance  company  cannot  be  proved  and 
allowed  as  claims  against  the  company  by  the  re- 
ceiver. 

8.  All  the  outstanding  policiea  at  the  date  of 
the  sequestration  of  its  assets  must  be  deemed  to 
stand  on  the  same  footing,  and  the  policy-holders 
are  entitled  only  to  the  sorrender  valne  of  the 
same. 
OSt/Uobu*  by  (he  Court.) 

Appeal  from  district  court,  Ramsey 
county ;  Wilkin,  .Judge. 

Ueland,  Shoiva  A  Holt  and  DUaad  Jt 
Holt,  for  appellants.  Harvey  OSIeer,  for 
respondent. 

Vandbrburgh,  J.  Ttae  defendant  Inaar- 
ance  company  was  daly  organiaed  aa  a 
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mataal  fire  insaranct}  company  In  par* 
anance  of  Laws  1881,  c.  91.  On  the  8tb 
day  of  September,  18»7,  the  plaintiff,  Tay- 
lor, In  behalf  of  himaelf  and  other  credit- 
ors, broDsht  this  action,  alleicing  the  in- 
solvency of  the  company,  for  cm  Injunction 
restraining  the  curpuratton  from  exercis- 
ing any  ol  its  corporate  rights,  privileges, 
or  franchises,  and  from  recrtving  or  pay- 
ing out  any  moneys,  and  lor  the  appoint- 
ment of  a  receiver  to  vind  op  its  affairs. 
On  the  9tb  day  of  September  the  defend- 
ant anewwed,  admitting  its  insolvency, 
and  expressly  consenting  to  such  order  In 
the  premises  as  the  court  might  deem  Just 
and  proper  to  protect  the  Interests  of  all 
persons  concerned  in  the  business  or 
affairs  of  the  company;  and  tbereapon, 
on  the  same  day,  an  order  was  made  by 
the  eoort  appointing  a  receiver,  and  an  in- 
junction issued.  The  party  named  as  re- 
ceiver in  such  order  having  refused  to 
serve,  the  Ht.  Paul  Trust  Company  was 
thereafter,  on  the  10th  day  of  September, 
duly  appointed  such  receiver,  and  subse- 
quently qualified  and  accepted  the  trust. 
8nl>sequent  to  such  appointment,  and  lo 
the  evening  of  the  same  day,  Messrs.  C.  A. 
Smith  *  Co.,  who  held  a  policy  issued  by 
the  company,  and  who  have  l>een  Joined 
as  parties  to  this  proceeding,  duITered  a 
loss  by  fire  of  the  property  covered  by 
their  pollcT,  and  now  ask  an  adjudication 
of  their  claim.  Under  the  act  referred  to 
and  the  policies  issued  by  the  company 
all  the  policy-holders  became  and  w(?re 
members  of  the  company  during  the  pe- 
riod of  insurance.  They  were  therefore 
bound  by  ttie  appearance  and  answer  of 
the  company,  and  the  order  of  the  court 
thereon  was  equivalent  to  un  adjudica- 
tion of  its  insolvency  at  that  date,  and 
placed  its  affairs  and  assets  In  the  hands 
of  the  receiver,  who  waainvested  with  the 
usual  powers  of  receivers  in  such  cases. 
The  result  is,  the  business  and  corporate 
functions  of  the  company  were  suspended, 
and  its  property  and  assets  had  been  tak- 
en ppssession  of  by  the  court,  to  be  admin- 
istered OS  in  the  case  of  an  insolvent  cor- 
poration, before  the  loss  in  question  oc- 
curred. The  question  here  presented  is 
the  effect  of  these  proceedings  upon  out- 
standing policies.  The  affairs  nt  the  com- 
pany were  as  completely  in  the  hands  of 
the  court  for  settlement  as  if  there  bad 
been  a  formal  Judgment  dissolving  the 
corporation.  No  issues  remained  to  be 
determined,  and  the  receiver  was  obliged 
to  wind  up  its  business  under  the  direction 
of  the  court.  Each  member  of  the  compa- 
ny was  liable  for  losses  in  proportion  to 
the  amount  ot  his  premium  note,  which 
was  the  limit  ot  his  liability;  and  the  ag- 
gregate cat>h  premiums.  Investments,  and 
interest,  with  the  premium  notes,  consti- 
tuted the  capital  of  the  rnrporntlon. 
There  is  no  stock  or  stockholders,  and  no 
other  fund  for  the  payment  of  claims. 
Mygatt  V.  Insurance  Co..  21  N.  Y.  65.  The 
only  remedy  available  tor  creditors  is  to 
reach  these  assets.  But  In  this  Instance 
the  association,  repreHentln^  all  the  mem. 
hers,  had  ceased  to  control  its  assets,  and 
had  been  put  into  liquidation  before  the 
loss  occurred.  It  exists,  and  the  memlier- 
ship   ot  the  policy-holders  is  continued. 


solely  tor  the  purpose  of  settling  up  its 
affairs.  The  effect  was  to  terminate  all 
contracts  ot  insurance  at  the  date  ot  the 
appointment  of  tbe  receiver.  These  con- 
tracts were  not  debts  or  fixed  liabilities  of 
tbe  company.  In  respect  to  them  its  lia- 
bility depended  upon  the  contingency  ot 
losses  by  the  assured  during  the  lite  of  the 
policies;  and  when  losses  have  not  oc- 
curred before  the  adjudication  ot  insolveu' 
ey  the  only  liability  to  the  policy-bolder  is 
tor  the  breach  or  cancellation  ot  tbe  con- 
tracts by  tbe  adjudication  ot  Insolvency 
and  consequent  suspension  ot  business  by 
the  company,  and  its  disability  to  fulfill  its 
contracts  ot  indemnity,  (People  v.  Insur- 
ance, etc.,  Co.,  78  N.T.llo.)  and  the  measure 
of  damages  is  the  surrender  value  ot  the 
policies,  (Carr  v.  Insurance  Co.,  88  Mo. 
App.  306.)  The  loss  in  this  case  had  not 
occurred  until  after  the  adjudication  ot 
insolvency.  The  policy  of  the  claimants 
must  therefore  be  determined  to  stand  on 
tbe  same  tooting  as  those  ot  other  mem- 
bers ot  tbe  company  not  yet  matured. 
Com.  V.  Insurance  Co.,  119  Mass.U;  Miiyer 
V.  Attorney  General,  S3  N.  J.  £q.  821  Or^ 
der  affirmed. 


Sbbpbbbd  v.  Wabb  «t  Ht. 

(Suprmte  Covin  cf  Minnesota.    Kay  19^  ISU.) 

Aavsub  Cuuio^-Bbbtics  bt  Poauoino»-> 

Ck>saTiTVTioiiAi,  L^w. 

1.  The  itste  vua  clothe  the  .district  oonrt 

with  power  to  adjodloste  the  title  and  ownership 

ot  real  property  upon  oonstructive   service  at 

process  on  adverse  claimants. 

8.  In  such  oases  the  Judgment  is  to  be  limited 
in  its  effect  to  the  property  described  in  the  com- 
plaint, and  the  setion  Is  in  the  natnre  of  a  pro- 
ceeding in  rem. 

8.  Tlie  legislature  may  therefore  provide  for 
constructive  or  substituted  service  of  process  in 
actions  to  determine  adverse  claims  to  land,  in 
cases  of  necessity  or  where  personal  service  is 
impracticable,  and  with  a  reason  ble  exercise  of 
sach  legislative  discretion  the  coarts  will  not  in- 
terfere. 

4.  Laws  1881,  Ex.  Sess.  &  81,  providing  for 
the  servioeof  process  upon  unknown  claimants  ia 
that  class  of  actions,  held  oonstltatimiaL 
(auUaima  by  the  Court.) 

Appeal  from  district  conrt. Mower  coun- 
ty:  Farmbr,  Judge. 

French  &  Wright,  {Wtttiantf,  Ooodeaow 
A  Stanton,  of  counsel,)  for  appellants. 
Kiagaley  &  Shepherd,  for  respondent. 

Vandbrburob,  J.  This  is  an  action  to 
recover  the  possession  ot  certain  land  de- 
scribed in  the  complaint,  alleged  and  ad- 
mitted to  be  In  defendants'  possession. 
Upon  the  evidence  disclosing  tbe  claim 
and  title  of  each  party  to  the  premises, 
the  court  found  In  favor  ot  tbe  plaintiff. 
It  appeared  that  the  plaintiff  claims  title 
under  one  Daniels,  from  whom  he  received 
a  conveyance  of  the  premises  In  1889.  It  is 
found  by  tbe  court  that  Daniels,  in  1882, 
by  virtue  of  certain  tax-sales,  had  color  of 
title  to  tbe  land,  and  in  November  of  that 
year  commenced  an  action  to  quiet  the 
title  and  determine  adverse  claims  under 
the  statute,  in  which  action  one  "Benja- 
min Homan  and  all  other  persons  or  par- 
ties unknown,  ciulraing  any  right,  title,  or 
interest  in  the  real  property  described  in 
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the  complaint,  on  file  in  the  action,  and 
their  anknown  heini,  were  detendanta. " 
The  action  proceeded  agrslnst  the  parties 
defendant  as  above  described,  and  the 
BTiinnionB  was  served  by  publication,  in 
pursuance  of  the  provisions  of  Oen.  St. 
187S,  c.  7i>,  i  2,aia  amended,  (Gen.  Laws 
1881,  Ex.  Sess.  c.  81.)  The  court  found 
that  the  provisions  of  that  chapter  were 
in  all  thinjrs  complied  with  as  to  the  par- 
ties and  procedure,  and  that  judgment 
was  rendenfd  by  default  in  Daniels'  favor 
In  March,  1888,  whereby,  among  other 
things,  it  was  adjudged  that  Daniels  was 
the  owner  and  entitled  to  the  quiet  and 
peaceable  possession  of  the  premises.  The 
original  patentee  was  Benjamin  Homan, 
who  entered  the  land  at  the  United  States 
land-oflSce  in  1866,  and  to  whom  a  patent 
was  Issued  in  1857,  and  the  land  waa  cortt- 
fled  fur  taxation  by  the  register  of  the 
land-office,  as  entered  by  Benjamin  Hu- 
man, and  the  certificate  duly  filed  In  the 
office  of  register  of  deeds  of  the  proper 
county  prior  to  October  31,1857.  No  ques- 
tion Is  raised  here  upon  the  mistake  in  the 
name  of  the  patentee,  recorded  as  "Hu- 
man" instead  of  "Homan."  The  patent 
to  Homan  was  not  recorded  till  1886.  The 
defendant  Ware  claims  title  by  deed 
dated  in  1886,  tinder  mesne  conveyances 
from  the  patentee,  none  of  which  were  re- 
corded until  1888.  The  trial  court  held 
that  the  judgment  in  the  action  brought 
by  Daniels  against "  Human  and  unknown 
claimants"  bound  the  defendants,  and  or- 
dered judgment  for  the  plaintiff  herein. 
At  the  time  the  former  action  was  com- 
menced the  title  appeared  of  record  in 
Homan,— that  is  to  say,  no  grantee  had 
recorded  his  deed;  but  the  title  had  in  fact 
passed  to  one  Bragg,  who  acquired  title 
through  intermediate  conveyances  in  1879, 
all  of  which  were  recorded  with  his  In 
1888.  It  was  necessary,  therefore,  that 
Bragg  should  have  been  made  a  party  to 
the  suit  brought  by  Daniels  in  1882,  when 
tbe  UapendeoB  was  filed,  in  order  to  make 
his  Jodgmeot  effectual.  But  if  the  suit  in 
form  against  Homan,  in  whom  tbe  title 
appeared  of  record,  and  tbe  unknown 
claimants,  was  sufficient  to  conclude 
Bragg,  then  the  record  of  this  notice  of 
Hb  peodoBs,  filed  when  that  salt  was  com- 
menced, would  also  bind  his  grantee  In  a 
BQbsequent  deed;  that  is  to  say,  if  the 
anmmons,  in  the  form  published  in  that 
action,  was  sufficient  notice  to  Bragg,  the 
judgmept  therein  is  valid  and  binding  on 
War^r  It  being  conceded  that  the  statute 
in  question  providing  for  this  mode  of 
service  upon  unknown  claimants,  in  the 
manner  therein  provided,  was  complied 
with,  the  only  question  to  determine  is 
whether  the  act  In  question  is  constitu- 
tional. The  defendant  claims  that  the 
procedure  is  not  due  process  of  law,  and 
that  the  judgment  is  void.  The  question, 
then,  is  whether  the  legislature  has  the 
power,  in  actions  to  determine  adverse 
claims  to  real  property,  to  authorize  pro- 
ceedings by  action  against  unknown 
claimants,  and  bind  them  by  constructive 
notice  thereof.  -.  It  is  conceded  that  con- 
structive or  substituted  service  maybe  au- 
thorised by  the  state,  and  resorted  to  in 
all  actions  or  proceedings  touching  real 


property,  which  are  properly  denominated 
actions  or  proceedings  "in  rem."  Such 
are  actions  to  partition  real  estate,  pro- 
cee'iings  to  enforce  the  collection  of  taxes 
agaioBt  lands,  and  tor  the  condemnatiun 
of  land.  Pennoyer  v.Nett,96n.S.727.  Ac- 
tions Qiiitf  timet  in  respect  to  land,  to  re- 
move a  cloud,  or  to  determine  adverse 
claims,  are  equitable  in  th^r  nature,  and, 
strictly  speaking,  equity  acts  upon  tbe 
person,  and  not  upon  property;  and  in 
these  actions  the  judgment  affects  the 
claim. or  title  to  the  land,  and  tb«y  are 
not  strictly  actions  In  rem,  but  th^  con- 
cern real  estate  lying  within  the  jurisdic- 
tion  of  the  court.  And  the  state  may 
dothe  the  court  With  full  power  to  in- 
quire and  adjudicate  as  to  its  atatna,  title, 
and  ownership,  and  it  is  now  well  pettled 
that,  as  respects  the  procedure  provided, 
and  the  constructive  service  of  notice  by 
publication  upon  non-resident  defendants, 
at  least,  actions  of  this  kind  are  to  be 
classed  with  actions  fn  rem.  Arsdt  v. 
Orlggs,  184  n.  ».  823-896,  10  8np.  Gt.  Rep.  ^ 
657;  Lane  v.  lanes,  43  Minn.  187, 45  N.  w/ 
Rep.  4.  / 

The  question  Is  not  what  a  court  of  eq- 
uity, under  its  general  powers  as  snch, 
ma.v  do,  but  what  the  state  may  authi>r- 
iseln  actions  to  adjudicate  the  title  to 
real  estate.  Tbus  it  is  said  in  Bosweli's 
Lessee  v.  Otis,  9  How.  348,  8S0:  *  It  la  Im- 
material whether  the  proceeding  against 
the  property  t>e  by  attachment  or  by  bill 
in  chancery.  It  must  be  substantially  a 
proceeding  In  rem.  A  bill  for  the  specific 
execution  of  a  contract  to  convey  real  es- 
tate is  not  strictly- a  proceeding  /o  rem,  in 
ordinary  cases,  but  when  such  a  proceed- 
ing is  authorised  by  statute,  ou  publica- 
tion, without  personal  service  of  process. 
It  is  substantially  of  that  character." 
"And  the  Inquiry  should  l>e,  have  the  req- 
uisites of  the  statute  been  complied  with, 
BO  as  to  subject  the  property  in  controver- 
sy to  the  judgment  of  the  court,  and  Is 
such  judgment  limitedr  to  the  property 
named  In  the  bill?" /The  judgment  can 
affect  tbe  property  only,  and  tbe  defend- 
ant is  not  personally  bound  beyond  it. 
And  such,  in  substance,  is  the  character  of 
this  action.  Its  object  is  an  adjudica- 
tion of  tbe  state  of  tbe  title,  and  the  ]odg- 
ment  goes  no  further.  And  by  the  proced- 
ure under  consideration,  the  proceeding* 
are  instituted  by  filing  the  complaint,  and 
recording  the  /fs  pendens  against  the  prop- 
erty, and  followed  by  the  publication  pro- 
vided fory  This  aspect  of  the  question 
was  not  vnnsidered  by  this  court  in  its  ref- 
erence to  this  class  of  actions  in  Bardwell 
V.  Collins,  44  Minn.  97,  46  N.  W.  Rep.  315. 
Xtt  is  a  case,  then,  where  constructive  or 
substituted  service  of  notice  upon  adverse 
claimants  may  be  made.  Under  the  con- 
stitution, legal  proceedings  In  the  courts 
are  under  tbe  direction  of  the  leglsiature, 
subject,  of  couree,  to  tbe  fundamental  pro- 
visions of  the  bill  of  rights.  But  the  guar- 
anty of  "  due  process  of  law  "  does  not  nec- 
essarily require  peraonal  service  of  notice 
upon  parties  resident  or  non-resident. 
The  legislature  may,  in  its  discretion,  pro- 
vide for  substituted  service  in  case  of  ne- 
cessity, or  where  personal  notice  Is  for  any 
reason  Impracticable,  in  an  action  wherr 
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the  controvemiy  relates  to  property  which 
l8  within  the  Jurisdiction  of  the  court,  and 
with  a  reasonable  exercise  of  such  legis- 
lative discretion  the  courts  will  not  as- 
sume to  Interfere.  Thus  attachmenta  are 
allowed  against  the  property  of  abscond- 
Ins  oi*  concealed  debtors  within  the  state, 
and  Judgments  rendered  and  their  proper- 
ty sold  after  notice  by  publication.  Other 
familiar  examples  might  be  cited.  "The 
rigrbt  of  the  legislature  to  malte  such  pro- 
vision, in  proper  cases,  has  never  been 
doubted,  bat  has  long  been  recognised  Und 
acted  on."  Cooley,  Const.  Llm.  *404:  In  re 
Empire  City  Bank,  18  N.  "S.  216;  Bamam 
v.Coro.,1  Dav.210.  Clearly  within  the  role 
stated  are  statutory  ragalatioBS  provid- 
ing for  the  service  of  notice  by  publication 
upon  anknown  heirs  and  claimants,  in 
oases  involving  the  settlement  of  estates 
or  the  title  to  lands.  As  in  other  eases, 
"where  actual  notice  cannot  be  given, 
there  must  either  be  no  remedy,  or  con- 
structive notice  must  be  substituted  as 
sufHcient,  and  what  constructive  notice 
shall  be  given  is  a  question  of  legis- 
lative discretion  rather  than  of  power. ' 
Bumam  v.  Com.,  supra.  Ordinary  civil 
actions  against  linown  residents  of  the 
state  do  not  fall  within  this  rule.  Bard- 
well  V.  Collins,  supra.  Bimllar  provis- 
ions are  found  In  the  statutes  of  several 
of  the  states,  and  their  validity  is  up- 
held by  the  courts.  Rev.  St.  Wis.  1878, 
§1  1208,  3688,  3196;  Trnesdell  v.  Rhodes,  26 
Wis.  215;  Gray  v.  Gates,  8T  Wis.  614; 
Hynee  v.  Oldham, 3  T.  B.  Mon.  267./ In  the 
case  of  Hollingsworth  v.  Barbour,  4  Pet. 
475,  cited  by  defendant,  there  was  no  stat- 
ute authorizing  constructive  service  by 
publication,  and  the  decision  re«tB  upon 
that  ground./ The  act  in  question  here 
provides  that,  in  actions  to  dPtermine  ad- 
verse clnlms,  the  plalntllf  may  Include  as 
defendants  in  such  actions,  and  Insert  in 
the  title  thereof,  In  addition  to  the  names 
of  such  persons  orparties  as  appearof  rec- 
ord to  have,  and  otber  persona  or  parties 
who  are  linown  to  hare,  some  title,  claim, 
estate,  Hen,  or  interest  In  the  lands  in  con- 
troversy, the  following,  vis.:  "Also  all 
other  persons  or  parties  unknown,  claim- 
ing any  right,  title,  estate,  lien,  or  interest 
in  the  real  estate  described  in  the  com- 
plaint herein."  And  service  of  the  sum- 
mons may  be  had  upon  all  such  unknown 
pentons  or  parties  defendant,  by  publica- 
tion, as  provided  by  law  in  case  of  non- 
resident defendants.  The  statute  farther 
provides  that  such  unknown  defendants 
should  have  the  same  rights  as  defendants 
named,  who  are  served  by  publication; 
that  is  to  say,  the  same  right  to  appear 
and  defend,  before  and  after  judgment. 
The  provisions  of  a  statute,  upon  a  sub- 
ject of  so  great  importance,  might  well 
have  been  more  complete  and  definite  as 
respects  the  procedure  to  be  followed; 
but  this  was  a  matter  fairly  within  the 
legislative  discretion,  and  the  statute  is 
operative  and  sufficient  to  authorise  the 
constructive  service  by  publication  upon 
claimants  or  interested  parties  who  are 
in  fact  nnknowny  But  its  provisions  must 
be  strictly  consigned  and  followed.  The 
published  summons  must  contain  the 
names  of  parties  who  are   known,  and 


those  whom  the  record  shows  to  have 
some  claim,  interest,  or  Hen,  so  as  to  pre- 
serve the  distinction  between  known  and 
unknown  parties;  and  to  this  end  reason- 
able diligence  will  be  required  to  ascertain 
such  as  are  known,  in  order  to  comply 
with  the  directions  of  the  statute,  and 
effectuate  its  purpose  in  the  publication  of 
the  notice. /we  tbiok  the  statutory  pro- 
visions are  sufficient  for  the  purposes  in- 
tended, and,  as  they  were  complied  with 
in  this  case,  we  most  assume  that  the 
court  bad  jurisdiction,  and  the  Judgment 
In  question  was  valid^  Judgment  affirmed. 

Wabb  v.  Easton. 
(Supreme  Court  of  Hinnesata.   May  12, 1891.) 

AnVXBSB  Cl^^MI  —  ViUCKOWN  Ci:.^HAKT8 — SSBV- 
ICS  BT  FOBUOAtlOX. 

1.  The  provisions  of  Oen.  Laws  1881,  Ex.  Beas^ 
A.  81,  for  the  service  of  proceM  upon  trnknovro 
elalma&ts  by  pabliostlon,  in  actions  to  detarmliie 
tdvene  clauns  to  real  property,  must  be  strictly 
constmed  and  ctHnpliedwlth;  and,  it  it  is  soaeht 
In  suoh  an  action  to  bar  unknown  persons  olaun- 
Ing  under  tbe  patent  title,  the  party  in  whose 
name  that  title  appears  of  recoM  must  be  named 
as  a  defendant  in  tbe  proceedings. 

2.  Where  It  appeared  that  the  land  In  contro- 
versy had  l)een  patented  to  H.,  and  that  K.  and 
D.  were  holders  of  tax- titles,  ajad  tbe  latter  only 
were  named  in  the  oomplaint  and  summans,  to- 
gether "with  all  other  persons  or  parties  unknown 
claiming  any  right, "  etc.,  notice  held  insufficient^ 
as  against  unknown  persons  claiming  title  under  H. 

Appeal  from  district  court,  Mower 
county ;  Farmer,  Judge. 

Ktttgaley  &  Shepherd,  for  appellant. 
French  A  Wright,  IWilU&ws,  Ooodenow  Jt 
Stanton,  of  counsel,)  for  respondent. 

Vandbrburoh,  J.  In  the  year  188S  the 
defendant,  having  a  tax-title  of  the  land 
in  dispute,  brought  an  action  todetermlne 
adverse  claims  thereto,  under  Gen. St.  1878, 
c.  75, 12,  as  amended  by  chapter  81,  Laws 
1881,  E\.  Bess.,  and  named,  as  parties  de- 
fendant, "Benjamin  Keenan,  E.  Daniels, 
also  all  otber  persons  or  parties  unknown, 
claiming  any  right,  title,  estate,  lien,  or  In- 
terest in  the  real  estate  described  in  the 
complaint  on  file  in  the  above  entitled  ac- 
tion, and  their  unknown  heirs;"  and 
caused  the  summons  therein,  as  so  enti- 
tled, to  be  published  as  in  ordinary  cases 
of  non-resident  defendants,  together  with 
a  notice  of  Ua  peadpon,  containing  the 
projier  description  of  the  land,  which  no- 
tice had  been  duly  recorded.  Neither 
Keenan  nor  Daniels,  the  only  defendants 
who  were  specifically  designated  by  name, 
claimed  under  the  patent  title,  or  are 
shown  by  the  records  to  have  had  any 
Interest  in  the  land,  except  by  virtue  of 
tax-sales.  The  land  was  entered  at  the 
United  States  land-office  In  the  year  1856, 
by  Benjamin  Homan,  who  received  a  pat- 
ent therefor  October  81,  1867.  After  the 
entry,  and  prior  to  tbe  patent,  the  land 
was'certifled  for  taxation  as  having  been 
entered  by  Benjamin  Human,  and  the  cer- 
tificate was  duly  filed  in  tbe  office  of  the 
reglsterof  deedsofthe  propercounty.  The 
dates  and  description  in  the  certificate 
sufficiently  Identify  the  purchaser  of  this 
land  with  the  patentee,  so  that  the  vari- 
ance or  mistake  In  the  spelling  is  not  ma- 
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terial.  Tbe  patent  was  not  recorded  until 
after  defendant  recovered  jadgment  in  tlie 
action  referred  to,  which  was  in  188)1.  In 
18A3  tite  patentee  Homaji  conveyed  the 
premises  to  one  Woods,  and  in  1870  tbe 
title  acquired  by  him  passed,  through 
mesne  conveyances,  to  one  Bragg,  who 
held  the  original  title  when  this  action 
was  brought,  and  theplaintitf  derives  title 
from  him.  But  tbe  patent  and  uU  tbe 
conveyances  of  the  patent  title  were  not 
recorded  until  1886.  It  Is  claimed  that  tbe 
summons  was  defective  in  not  naming 
Homan,  tbe  patentee  of  the  lund,a8one 
of  tbe  defendants;  and  we  think  this  ob> 
Jectlon  well  taken.  In  so  far  as  the  rec- 
ords disclosed,  be  was  the  owner  of  tbe 
government  title.  The  defendant  waa 
bound  to  take  notice  that  Homan  was 
tbe  patentee  of  tbe  land,  as  well  from  the 
government  records  as  those  of  tlie  coun- 
ty. The  important  provisions  of  tbls 
statute,  as  a  means  of  notice  to  the  un- 
known claimants,  are  tbe  designation  of 
tbeiiames  of  interested  parties  wbo  are 
knovn  and  those  wbo  appear  such  by 
tbe  records,  together  with  tbe  publication 
of  the  notice  of  lis  pendevs  containing  a 
description  of  the  land,  and  the  record  of 
tbe  same.  If  tbe  land  appears  to  have 
been  entered  by  Homan  and  bis  grantees, 
if  any,' are  unknown,  and  not  disclosed  by 
the  records,  tbe  most  effectual  notice  to 
tboseclalmingunderhim  would  beto  name 
him,  in  connection  with  the  general  desig- 
nation of  sncb  unknown  claimants.  Tbe 
statute  must  l>e  strictly  construed  and 
followed,  and  it  is  enough  that  It  requires 
sucb  parties  to  be  specially  named.  If 
any  one  appearing  by  tbe  record  to  be  tbe 
owner  of  tbe  patent  title  under  the  origi- 
nal owneris  designated,  of  coume  it  would 
not  be  necessary  to  name  any  preceding 
owner  under  whom  he  claimed;  but  be 
who  appears  to  be  the  o«vnerof  record 
must  l>e  named,  unless  the  actual  bolder 
of  the  title  can  be  discovered  and  named ; 
that  is  to  say,  if  it  be  desired  to  bind  un> 
known  parties  claiming  some  right  or  inter- 
est derived  from  or  under  the  original  pat- 
entee of  tbe  United  Stateu.  The  same  rule 
would  apply  tnatatia  mvtaodis  to  par- 
ties claiming  a  separate  title  under  the 
state  through  tax-sales.  The  statute  was 
not  complied  with  in  the  case  under  con- 
sideration here.  The  notice  was  insuffl- 
eient  to  bind  Bragg,  the  owner  of  tbe  pati- 
ent title  at  that  time,  and  the  judgment  is 
void  as  to  him  and  those  claiming  nnder 
him.    Judgment  affirmed. 


RACHBLMAif  V.  Skinnbb  et  al. 

(Suvreme  Court  of  Minneaota.    M^y  la,  1891.) 

Dissolution  of  Attachmestt — Waiter  of  Rioht 
— Action  for  Wrongful  Attachment. 

1.  Where  the  defendant  in  an  attacbmoDt 
Tolnntarily  procnres  its  discbarge  ex  parte  by  ex- 
ecuting the  statutory  bond  provided  for  by  Oen. 
8t  0.  00,  1 157,  he  waives  his  right  to  move  to 
dissolve  tbe  sttaohment  under  section  168. 

2.  Where  the  attachment  is  dissolved  In  this 
way  by  tbe  voluntary  action  of  such  defendant, 
and  without  an  opportunity  to  the  opposite  party 
to  test  its  validity  in  the  same  proceeding,  an 
action  for  wrongf  ally  procuring  it  to  Issue  cannot 
ordinarily  be  maintained. 

(Siflioiiut  by  the  Ccfunt.'i 


Appeal  from  district  eoort,  Ramsey 
county;  Skarlb,  Judge. 

S.  L.  Pierce  and  Henry  B.  Farwell.  for 
appellant.  C.  D.  *  Tboa.  D.  O'Briea,  for 
respondents. 

Vandbuborgu.  J.  The  action  is  brought 
to  recover  damages  for  tbe  issnanoe  of  an 
attachment  against  the  property  of  the 
plaintiff,  alleged  to  have  been  maliciously 
sued  out  by  ate  defendants.  Shortly  after 
tbe  issuance  thereo(  the  plaintiff  volun- 
tarily executed  tbe  bond  provided  for  by 
section  157,  c.  66.  Gen.  Rt.,  and  prucored  an 
order  discharging  tbe  attachment.  He 
also  afterwards  moved  to  set  aside  tbe 
attachment  upon  affidavit  and  notice,  and 
tbe  court,  after  hearing  the  parties,  grant- 
ed  the  motion,  and  made  an  order  setting 
the  same  aside,  together  with  the  bond 
previonsiy  given  by  the  defendant  to  pro- 
core  the  discbarge  thereof.  Upon  tbe  trial 
of  this  action  the  court  bud  that  tbe 
plaintiff  had  waived  his  objection  to  the 
validity  of  tbe  attachment  by  procuring 
the  first  order,  and  accordingly  dismissed 
tbe  case.  We  think  tbe  better  opinion  is 
that  by  tbe  execution  of  tbe  bond  the 
plaintiff  waives  bis  right  to  proceed  by 
motion  ander  section  158,  and  that,  as  tbe 
bond  has  tbe  effect  to  discbarge  the  at- 
tachment, the  case  stands  as  if  no  attach- 
ment bad  been  issued.  It  was  not  Intend- 
ed to  preserve  to  the  defendant  in  tbe  at- 
tachment suit  the  right  to  both  remedies. 
Dierolf  V.  Wlnterfleld,  'H  Wis.  143;  Slievlln 
V.  Whelen,  41  Wis. 98;  Haselrigg  v.  Donalrt. 
son,  2  Mete.  (Ky.)  447;  Inman  v.Strattan, 
4  Bush,  445;  Kennedy  v.  Morrison,  SI  Tex. 
321.  In  New  York  tbe  right  to  move  lo 
set  aside  the  attachment  in  all  cases  Is  ex- 
pressly saved  by  the  statute.  As  tbe  at- 
tachment had  already  been  discharged, 
the  plaintiff  gained  nothing  by  the  mo- 
tioD,  for,  unless  tbe  motion  was  legally 
antboriied,  tbe  order  made  thereon  would 
not  have  the  effect  to  restore  any  legal 
rights  previously  waived.  Tbe  attach- 
ment proceedings  were  therefore  termi- 
nated by  the  voluntary  act  of  the  defend- 
ant therein  in  executing  the  statutory 
bond  and  procnring  the  order  tor  tbe  dis- 
charge of  tbe  attachment.  The  plalntltIS 
in  that  action  bad  no  opportunity  to  op- 
pose or  be  beard  on  thequestion  of  tbe  va- 
lidity of  the  attachment  belore  discharge. 
The  propriety  of  iseuing  it  was  not  legally 
tried.  For  augbt  that  appears  this  plain- 
tiff could  have  had  it  tried  inthesamepro- 
ceeding  by  making  the  ordinary  motion, 
and  so  have  caused  such  proceeding  to  be 
determined.  It  was  held  in  Pizley  v.  Reed, 
26  Minn.  81, 1  N.  W.  Rep.  800,  that  tbe  pro- 
priety of  leaning  thewritsbould  ordinarily 
be  tbuB  tried  before  an  action  can  be 
brought  for  procnring  its  issue.  RosRiter 
V.  Paper  Co.,  87  Minn.  297,  88  N.  W.  Rep. 
865;  Cooley,  Torts,  188;  Marbonrg  v. 
Hmlth,  11  Kau.  654.  The  cases  first  cited 
proceed  upon  tbe  theory  that  tbe  effect  of 
the  execution  of  tbe  bond  and  procnring 
the  discharge  by  tbe  defendant  in  tbe  at- 
tachment proceeding  is  a  waiver  of  any 
objection  to  the  validity  of  the  prior  pro- 
ceedings in  issuing  It.  At  all  events  tbe 
validity  of  the  attachment  vras  not  test- 
ed in  that  proceeding,  and  no  reason  ap- 
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pears  why  It  eonid  not  bare  been  done. 
The  case  falla  within  the  rale  ot  Plzley  v. 
Reed,  and  the  order  dentins  &  new  trial 
to  affirmed. 


OoPLBT  V.  Htlano. 
tSupreme  Court  of  Ifinnesoto.    May  13, 1881.) 
Bimito  A«u>a  Accord— Fraud. 
Plaintiff,    by   an  itxtrument  under  teal, 
asstgfned  and  eonreyed  to  the  defendant  one- third 
of  the  estate  aooaired  by  blm  under  the  -will  of 
thrtr  anceatOT  m  aettlement  of  a  dispute  and 
threatened  lawsnit  reapectlng  the  validity  of  hla 
will.    Held  that,  being  an  exeooted  transfer,  It 
would  be  set  aside  for  fraud  only,  and  that  the 
evidence  in  the  case  was  insnffioleDt  to  show  that 
It  was  procured  by  frand. 
(A/UobiM  hu  thf  Court.} 

Appeal  from  district  coart,  Hennepin 
county;  Smith,  Jndge. 

£!.  A.  CampbeUftor  appellant.  Jtea,  Mil' 
ler  4k  TorrtLBce,  tor  raapondent. 

VANUKRBrROH.  J.  The  ptalntia  and  de- 
fendant are  children  and  heirs  at  law  of 
John  Copley,  late  of  Hennepin  connty,  de> 
ceased,  wbu  lelt  a  will,  by  which,  after 
the  payment  ot  divers  eiuall  legacies,  in- 
eluding  one  of  f  50  to  the  defendant,  he  de- 
vised and  bequeathed  to  the  plalntilt  one- 
halt  of  all  tbe  rpMidue  of  his  estate, 
amounting  In  value  to  the  eum  of  f  25,000, 
and  to  two  other  legatees  each  one-qaarter 
thereof.  The  will  was  admitted  to  pro- 
bate June  19,  1885,  bat  defendant,  who 
was  a  non-resident,  did  not  learn  tbe  fact, 
and  bad  no  notice  thereof  until  in  Octo- 
ber following,  when  she  immediately  came 
to  Minnesota,  and,  after  inquiry  into  tbe 
circumstances  ot  the  execution  of  the  will 
and  the  mental  conditon  of  her  father, 
who  was  at  the  time  of  tbe  age  of  8U  years 
or  upwards,  determined  to  contest  Ita 
validity  in  the  courts.  She  thereupon  in- 
formed the  plaintiff  of  her  intentions,  and 
that  the  grounds  of  her  proposed  contest 
were  that  the  instrument  in  question  was 
not  the  will  of  John  Copley,  and  that  at 
tbe  time  of  its  execution  be  was  not  of 
sound  mind  and  memory,  and  was  sub- 
jected to  undue  Influence.  Thereupon  the 
parties  entered  into  negotiations  (or  a 
settlement,  which  resulted  in  the  execu- 
tion of  the  instrument  in  question  here, 
which  tbe  plaintltT  now  seeks  by  this  ac- 
tion to  set  aside,  on  the  ground  that  the 
same  was  procured  by  fraud,  and  was 
without  consideration.  This  instrument 
Is  an  executed  agreement  under  seal, 
whereby,  for  the  nominal  consideration  of 
one  dollar,  the  plaintiff  assigned  and 
granted  to  the  defendant  one-third  of  all 
the  estate  vested  or  to  be  vested  in  him 
nnder  the  will  of  the  deceased.  It'  will 
not  therefore  be  set  aside  tor  want  ot  con- 
sideration merely.  Lamprey  v.  Lamprey, 
29  Minn.  161-155, 12N.  W.  Hep.  514;  Hough- 
ton V.  Lees.  1  Jur.  (N.  S.)  862;  Pom.  Cont. 
p.  81.  Upon  tbe  Issue  of  fraud  the  court 
finds  In  defendant's  favor,  and  the  record 
flopports  the  finding.  There  is  evidence 
tending  to  show  grounds  tor  her  belief 
And  statements  in  respect  to  tbe  execu- 
tion ot  the  will,  and  there  is  nothing  in 


the  case  to  abow  that  be  had  not  equal  or 
better  opportunities  ot  knowing  the  facts 
than  she, orthat  be  wasdeceivea  or  misled 
by  her'  statements.  It  was  evidently  a 
voluntary  and  not  inequitable  settlement 
of  their  controversy  over  the  division  of 
tbe  property.  There  is  no  groond  tor  dis- 
turbing the  decision  of  tbe  trial  court. 
Order  affirmed. 


ANDERSOir  V.  Rbabdon. 
dSuitreme  Court  of  Minnesota.    Jtaj  IS,  1801.) 
Actions  bt  Assionhs. 
Wlisre  the  owner  of  a  chose  In  action  eze- 
ontea  to  another  an  assignment  of  it,  abeolnte  in 
terms,  snch  assi^ee  is  the  party  In  legal  inter- 
est, and  may  maintain  an  action  on  the  demand 
In  his  o?7n  name,  althongh  there  be  a  verbal 
agreement  between  the  assignor  and  assignee  that 
the  latter,  when  he  collects  tbe  mmtey,  snail  hold 
it  as  trustee  for  tbe  former. 
(SuOabui  by  <he  Court.) 

Appeal  from  municipal  court  ot  Bt.  PmiI; 
Cory,  Judge. 

Samuel  A.  Aadenmn,  tor  appellant. 
Lawler  4k  Daraumt,  for  respondent. 

Mitchell,  J.  One  Mrs.  Scherer  execut- 
ed to  plalntitt  a  written  assignment  of  the 
demand  upon  which  this  action  was 
brongbt.  It  appeared  from  the  evidence 
that,  although  tbe  written  assignment 
was  nnqualifled  and  nnrestricted  in  ita 
terms,  yet  there  was  a  verbal  understand- 
ing between  tbe  assignor  and  assignee 
that  out  ot  the  proceeds  ot  tbe  claim, 
when  collected,  the  latter  was  to  retain 
tbe  amount  due  him  tor  services  already 
rendered,  and  to  be  thereafter  rendered,  by 
him  to  tbe  former,  and  also  pay  certain 
debts  owed  by  her  to  third  parties,  and 
then  remit  tbe  balance,  it  any,  to  her.  It 
also  appeared  that,  when  this  action  was 
commenced,  the  plaintiff  had  already  col- 
lected on  tbe  demand  enough  to  pay  bis 
own  claim  for  services  up  to  that  time. 
When  tbe  plalntlR  rested,  tbe  trial  court 
dismissed  tbe  action,  on  the  ground  tbat 
tbe  plaintilf  was  not  the  real  party  in  in- 
terest. This  was  error.  By  virtue  of  tbe 
assignment  the  plaintiff  became  the  legal 
owner  of  tbe  claim,  and  as  such  could  main- 
tain tbe  action.  It  is  no  concern  of  the 
defendant  whether  tbe  assignee  of  a  claim 
receives  tbe  money  on  it  in  bis  own  right 
or  as  trustee  ot  tbe  assignor.  It  is  enougb 
for  him  to  know  that  the  plaintiff  is  tbe 
party  in  legal  interest,  and  that  a  recov- 
ery by  htm  will  be  full  protection  against 
another  suit  by  the  assignor.  There  is  no 
room  tor  the  distinction  in  this  respect 
songht  to  be  made  by  defendant  between 
negotiable  paper  and  other  choses  In  ac- 
tion. Castner  v.  Austin.  2  Minn.  44,  (Gil. 
32;)  Vanstrum  v.  Liljengren,  37  Minn.  191, 
S3  N.  W.  Rep.  555;  Klmqnist  v.  Markoe, 
(Minn.)  47  N.  W.  Rep.  970.  It  Is  suggested 
tbat  certain  exhibits  which  were  intro- 
duced in  evidence  are  not  made  a  part  of 
the  settled  case.  This  is  true,  nut  we 
think  that  their  nature  and  contents  suffi- 
ciently appear  from  the  "case."  Order 
reversed. 
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{aujyreiM  Court  of  Mlmneaota.  May  13, 1891.) 

AfFSAIXBLB  OBDBBt-DbXIAI.  OF  NlW  TrI4I/— Dl8- 
OBBTION  or  CODHT. 

1.  An  order  refusing  to  set  aside  and  raoate 
an  order  denying  a  new  trial  is  not  an  appeala- 
ble order. 

2.  HtHA,  VbtA  upon  the  facts  of  this  case  there 
was  no  abuse  of  discretion  In  refusing  to  grant 
leave  to  renew  a  motion  for  a  new  trial,  which 
bad  been  previously  denied. 

(SyUabm  by  the  Covin.) 

Appeal  from  district  CO  art,  Lacqnl  Parle 
county;  Brown,  Judi^. 

tt.  M.  Madlgttn,  for  appellant.  H.  L. 
Baydea,  for  respondent. 

Mitchell,  J.  The  practice  followed  In 
ttalB  case  In  the  district  coart  was  so  irreg- 
ular, and  tbe  record  in  this  court  so  con- 
fused, that  it  is  a  labor  of  some  difficulty 
to  determine  just  what  this  appeal  is.  As 
nearly  as  we  can  gather  from  tbe  record, 
tbe  following  to  the  Bituatlon:  After  ver- 
dict for  the  plaintiff,  the  defendant  caused 
a  "case"  to  be  settled  containing  all  the 
evidence,  except  the  note  sued  on  and  the 
certificate  of  its  protest,  and  then  moved 
for  a  new  trial,  which  was  denied.  He 
then  made  a  motion  to  have  the  settled 
case  amended,  which  was  alsudenled.  He 
subsequently  asked  for  leave  to  renew  bis 
motion  to  amend  the  settled  case,  which 
waH  granted.  He  then  made  a  motlonto 
amend  the  settled  case,  and  (or  leave  on 
such  amended  case  to  renew  his  former 
motion  for  a  new  trial,  and  that  the  or- 
der denying  his  former  motion  for  a  new 
trial  be  vacated,  and  that  the  court  again 
determine  the  motion  on  the  amended  case. 
Tbe  court  made  an  order  amending  the 
"case,"  by  attaching  thereto  copies  of  the 
note  and  certificate  of  protest,  (It  being 
claimed  that  the  originals  were  lost,)  bnt 
In  all  other  respects  denying  defendant's 
motion.  The  appeal  Is  from  this  order  re- 
fusing leave  to  renew  tbe  motion  for  a  new 
trial,  and  refusing  to  vacate  the  former 
onler  denying  a  new  trial.  In  so  far  as 
the  order  is  one  refusing  leave  to  renew  a 
motion  previously  made  and  denied,  the 
matter  was  one  addressed  to  the  sound 
discretion  of  the  court;  and  we  think  that 
the  facts  disclosed  by  the  i-ecord  show  that, 
so  far  from  that  discretion  being  abused 
in  this  case,  it  was  wisely  exercised.  In 
so  far  as  the  order  was  one  refusing  to  set 
aside  and  vacate  tbe  order  denying  a  new 
trial,  (which  was  itself  appealable,) it  was 
not  an  appealable  order.    Order  affirmed. 


Bbanstbom  v.  Nobtbrbn  Pac.  B.  Co. 
{Swprem*  Cowt  of  Minnesota.    May  19, 1891. ) 

ACOIDSKT  ^T  lUlLWAT  CbOBSINO — CONTaiBUTOBT 

Nequoehce. 

1.  Evidence  held  anOcient  to  Justify  the 
lory  in  Unding  that  the  defendant  was  negligeot 
In  running  a  train  at  a  high  rate  of  speed  over  a 
village  street  crossing,  wlthont  giving  signals  of 
its  approaoh  •nfflclently  near  the  arossing  to  be 
beara  by  travelers. 

3.  It  was  also  sufficient  to  Justify  the  ]nry  In 
ilndlng  that  plaintiff,  before  attempting  to  cross 
the  railway,  loolced  and  listened  for  approaching 
trains;  and  whether,  tinder  tbe  ciroamstances. 


he  onght  to  hare  taken  aoy  addltiosal  pr«caati<w 
was,  on  the  evidence,  a  question  tar  the  Jury. 
(SylUOms  by  tHe  Court) 

Appeal  from  district  court,  Otter  Tail 
county;  Sbakle,  Judge. 

John  C.  Ballitt,  Jr.,  and  Ttlden  R. 
Selmea,  for  appellant.  Cb&a.  L.  Lewis,  for 
respondent. 

MiTUBBLL,  J.  Tbe  only  question  in 
this  case  to  whether  tbe  evidence  Jastifled 
the  jury  in  finding  that  the  defendant  was 
guilty  of  negligence,  and  that  the  plaintiff 
was  not  guilty  of  contributory  negligence. 
We  have  no  doubt  as  to  the  sufficiency  of 
the  evidence  to  Juatlfy  tbe  conclusion  that 
the  defendant  was  negligent.  A  carefol 
perusal  of  it  satisfles  us  that  It  was  suffi- 
cient to  warrant  the  Jury  In  finding  that 
the  train  whleh  caused  the  injury  passed 
tbe  street  crossing  at  tbe  rate  of  25  or  30 
miles  aa-  hoar,  wltbont  giving  any  signal 
of  its  approach,  except  blowing  a  wbtotie 
at  tlie  "^  whistling  post, "  three-quarters  of 
a  mile  west  of  the  crossing,  and  again  at 
the  switch,  which  was  about  115  rods  or 
1,900  feet  west  of  the  crossing.  The  evi- 
dence tb&t  no  whistle  was  blown  except 
at  these  points,  and  that  no  bell  was 
rung,  was  not  all  negative  testimony  of 
the  uBual  kind;  for  some  witnesses  tes- 
tified that  they  heard  tbe  whistles  at  the 
points  referred  to,  but  did  not  hear  any 
bell  or  whistle  at  any  other  time  or  place, 
except  the  blast  given  just  as  the  engine 
struck  plaintiff's  wagon  on  the  crossing. 
Had  any  other  signals  been  given,  they 
would  have  been  more  likely,  in  view  of 
the  reduced  distance,  to  have  heard  them, 
than  those  which  they  did  hear.  When  it 
is  considered  that  thto  crossing  was  on 
the  principal  thoroughfare  of  a  village  of 
800  Inhabitants,  and  that  tbe  opportuni- 
ties of  seeing,  or  even  hearing,  trains  ap- 
proaching from  the  west  were  greatly  ob- 
structed by  a  natural  rise  of  the  ground, 
as  well  as  by  buildings,  and  also  by  box- 
cars and  piles  of  wood  and  ties,  with 
which  the  railway  company  occiipled  a 
great  part  of  its  right  of  way,  (390  f^t 
wide,)  we  think  It  was  fairly  a  question 
for  the  jury  whether  reasonable  regard  for 
the  safety  of  those  traveling  tbe  street 
would  not  have  required  some  further  cau- 
tionary slgrnala  nearer  tbe  croHslng.  espe- 
cially In  the  case  of  a  train  which  dashed 
through  tbe  village  at  so  high  a  rate  of 
speed  without  stopping. 

2.  While  the  evidence  bearing  upon 
plaintiff's  contributory  negligence  Is  not 
BO  strong  in  favor  of  the  verdict  as  that 
bearing  upon  defendant's  negllgrence,  yet 
we  thluk  It  also  fairly  presented  a  ques- 
tion for  the  Jury.  There  were  three  rail- 
way tracks  at  this  crossing,— the  main 
track,  and  a  side  track  on  either  side  of  it, 
—the  southerly  one  being  eight  feet  dis- 
tant from  the  main  track.  The  railroad 
ran  east  and  west,  while  tbe  street  (Main 
street,  in  the  village  of  New  York  Mills) 
ran  north  and  south.  South  of  tbe  cross- 
ing to  a  hill,  the  top  of  which  is  some  660 
feet,  and  the  bottom  some  290  feet,  from 
tbe  main  track.  From  tbe  bottom  of  tbe 
hill  to  the  crossing  the  street  is  compara- 
tively level.  The  plaintiff  was  going 
north,  and  was  driving  a  span  of  horses 
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aktaclMd  to  an  ordinary  Inmber  wason, 
In  wblcta  were  riding  four  other  men.  He 
trotted  bla  team  down  the  bill.  Whether 
be  slowed  tbem  to  awalkattbe  tootoftbe 
bill  or  Id  front  of  a  printing-office,  50  feet 
distant  from  the  crossing,  is  not-  entirely 
clear  to  ns;  butit  is  certain  that  (or  a  dis- 
tance of  at  least  GO  feet  before  reaching  the 
croeslBg  die  team  was  on.  a  walk.  The 
evidence  wonld  Justify  the  Jury  in  (inding 
that  plaintiff,  and  those  in  the  wagon 
with  him,  from  the  time  they  reached  the 
top  of  the  bill  ontU  they  reached  the  cross- 
ing, and  when  they  were  u(>on  the  aonth 
side  track,  conttnoovsiy  looked  and  list- 
ened for  approacblng  trains,  and  neltbw 
saw  nor  beard  any  until  after  tbey  had 
passed  the  south  side  track,  and  were  enter- 
ing upon  the  main  track.  The  horses 
sprung  forward,  bat  the  train  strock  the 
rear  of  the  wegonbefors  it  cleared  the  track. 
It  does  appear  that  between  the  top  of  the 
bill  and  the  crossing  there  were  a  number 
of  spaces  b«tween  Interrening  obstruc- 
tions, through  which  a  train,  or  at  least 
the  tops  of  the  cars,  approaching  from  the 
west,  could  be  semi  from  the  street.  It  is 
argued  from  this  that  plaintiff  could  not 
bave  looked,  as  he  teatifled  he  did,  else  be 
would  bare  seen  the  train.  Tbls  does  not 
necessarily  follow,  because  a  train  was 
visible  only  from  certain  points,  and  it 
might  not  have  been  in  bis  line  of  vision 
when  plalntiB  passed  those  points.  It  is 
also  quite  probable  that  the  whistle  was 
blown  at  the  whistling  post,  aud  at  the 
switch,  while  plaintiff  was  driving  down 
the  hill,  and,  it  so,  the  great  distance,  to- 
gether with  the  noise  of  the  wagon,  might 
fully  explain  why  he  did  nut  hear  it.  Up- 
on the  evidence,  it  was  a  question  for  the 
Jury  to  say  whether  the  plaintiff  did  all 
that  an  ordinarily  prudent  man  would  do, 
unless  a  court  Is  prepared  to  say,  as  a 
matter  of  law,  that  under  the  circum- 
stances he  ought  to  have  stopped  his  team 
entirely,  before  entering  upon  the  cross- 
ing. While  the  decisions  of  this  court  are 
mtiform  to  the  effect  that,  under  ordinary 
circumstances.  It  is  the  duty  of  a  person  to 
look  and  listen  for  approaching  trains  be- 
fore venturing  to  cross  a  railroad,  yet  we 
bave  never  held  that,  having  done  so,  he 
Is  bound,  as  a  matter  of  law,  to  stop  his 
team  in  order  to  ascertain  if  possibly  a 
train  is  approaching,  which  he  bad  not 
seen  or  heard.  Bee  Bhaber  v.  Railway  Co., 
28  Minn.  108,  0  N.  W.  Rep.  675:  Kelly  ▼. 
Hallway  Co.,  29  Minn.  1, 11  N.  W.  Kep.  «7. 
It  would  only  be  under  very  peculiar  and 
special  circumstances  that  reasonable  care 
would  require  so  unusual  a  precaution. 
Having  looked  and  listened  for  a  dlstanee 
of  several  hundred  feet,  and  havingcbeeked 
np  bis  borses  to  a  walk  for  that  purpose, 
on  approaching  the  track,  we  think  it  was 
a  question  for  the  Jury  to  say  whether, 
under  all  the  circumstances,  plaintiff  ought 
to  have  taken  any  additional  precaution 
before  attempting  to  make  the  crosnlng. 
It  is  urged  that  when  he  discovered  the 
train  be  ought  to  bave  backed  his  team 
or  turned  them  around,  instead  of  then  at- 
tempting to  cross.  But  this  was  also  for 
the  Jury.  The  time  and  space  In  which  to 
do  this  was  so  extremely  limited  that 
there  might  bare  been  more  risk  in  at- 


tempting it  than  in  going  ahead.  More- 
over, when  a  person  about  to  drive  across 
a  railway  is  suddenly  confronted  witb 
danger  from  an  approacblng  train,  be  has 
very  little  time  in  which  to  collect  bis 
thoughts,  and  decide  what  is  beet  to  do. 
See  Mark  v.  Railway  Co.,  80  Minn.  ^S,  16 
N.  W.  Rep.  867;  Weyl  v.  BaUway  Co.,  40 
Mbia.S&S.4S  N.  W.Bep.  24.  Order  afBrmed. 


Kaillen  v.  Northwkrtebn  Bedding  Co. 
(Suvrema  Cam*  cf  Mirmeaota.    Uv  19, 1801.  > 

NBOLioaNoa  or  HASras— DAiraEXOOS  Kaohikbbt 
— QoBsnoM  VOB  Jdbt. 
1.  Whether  it  was  nerligenoe  on  part  of  de- 
feudant  to  put  tba  plaiatlS  to  work  <m  a  certain 
Biaobine  wftbout  iniorming  him  as  to  the  dan- 
gers incident  to  operating  it,  or  wtiether  the 
SlaintUt  ought,  in  the  exercise  of  ordinary  pra- 
ence,  to  have  fully  understood  these  dangers 
without  being  told  oi  them,  was,  under  the  evi- 
dence In  this  case,  a  question  tot  the  Jury. 

8.  Evidence  that  the  plaintiff  was  negUgent 
on  some  former  occationi  in  operating  the  ma- 
chine waa  properly  exeluded,  because  not  fur- 
niahiag  any  legal  ground  for  an  inference  that 
he  waa  thus  negligent  at  the  *line  he  sustained 
the  injury  complained  of. 
(SvUabm  by  the  CoiMrt.) 

Appeal  from  district  conrti  Bamsey 
county;  Wilkin,  Judge. 

James  E.  Markbam  and  M.F. Propping, 
for  appellant.  KueOiter  4k  Faaotleroy,  for 
respondent. 

MiTCHEix,  J.  We  are  of  opinion  that 
under  the  evidence  the  verdict  of  the  Jury 
must  be  accepted  as  conclusive  against  the 
contentions  of  the  d«lendant  that  It  had 
instructed  the  plaintiff  in  the  use  of  the 
machine  by  wblob  be  was  injured,  and  in- 
formed him  of  the  risks  and  dangers  Inci- 
dent to  its  use,  and  that  bis  injury  was 
earned  by  his  negligently  and  carelessly 
allowing  bis  attention  to  be  attracted  by 
occurrences  outside  the  building,  and 
looking  out  of  the  window,  instead  of  at- 
tending tu  his  work,  while  feeding  the 
machine.  The  case  therefore  comes  down 
to  the  single  question  whether,  under  the 
evidence.  It  was  a  question  for  the  Jury  to 
determine  whether  it  was  negligence  on 
part  of  tbe  defendant  to  put  the  plaintiff 
at  work  on  such  a  machine,  without  in- 
structing and  cautioning  bim  as  to  the 
risks  and  dangers  incident  to  its  use.  or, 
which  is  but  another  way  of  stating  the 
■•me  proposition,  whether  the  plaintiff, 
in  the  exercise  of  ordinary  prudence,  ought 
to  have  appreciated  tbe  extent  of  theae 
risks,  without  being  cautioned  regarding 
tbem.  The  evidence  shows  that  when  the 
plaintiff  was  put  to  work  on  the  machine 
he  was  a  boy  aged  not  quite  14}^  years, 
without  any  previous  experience  In  the 
use  of  maebinery,  and  bad  been  operating 
it  about  two  weeks  before  tbe  accident. 
Tbe  machine  was  a  "wool  machine"  or 
"picker."  tbe  purpose  of  which  was  to 
pick  or  tear  to  pieces  wool  used  in  making 
mattresses.  It  was  constructed  with  a 
platform  in  front,  at  tbe  rear  of  which 
were  two  small  smooth  wooden  rollers. 
one  immediately  over  the  other.  The 
space  between  the  two  at  their  nearest 
point  was  very  small,  perhapa  not  over 
one-eighth  or  one^lxth  of  an  inch.    These 
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rollera  were  in  plain  aight,  and,  wben  the 
machine  was  in  operation,  both  revolved 
Inwardly  towards  the  aperture  between 
them.  Immediately  behind  the  rnllers  was 
a  largecylinder,  from  the  convex  surface  o( 
which  projected  numerousiron  splices.  The 
top  and  ends  of  this  cylinder  were  covered, 
as  was  also  the  front,  except  a  narrow 
aperture  of  an  inch  or  two  between  the 
cover  and  the  upper  roller.  The  rear  of 
the  machine  projected  through  a  parti- 
tion, BO  that  the  wool  when  "picked*' 
would  fall  from  the  machine  into  another 
room.  Hence  the  cylinder  conld  only  be 
seen  by  one  operatinjc  the  machine  by 
looking  thronftb  the  apertnre  in  front,  be- 
tween the  cover  and  the  upper  roller.  The 
method  of  operating  the  machine  was  by 
one  boy  turning  a  crank  at  the  side,  while 
another  boy  stood  In  front  and  fed  it  with 
wool,  which  be  took  up  with  one  hand 
from' a  bundle  on  the  floor  and  placed  on  the 
platform,  and  with  the  other  band  pushed 
forward  antll  It  came  in  contact  with  the 
revolving  rollera,  which  drew  it  in  between 
them,  ontil  it  came  in  contact  with  th<) 
spikes  in  the  cylinder  by  which  It  was  torn 
to  pieces,  and  then  dropped  in  the  other 
room  In  the  rear  of  the  machine.  This 
cylinder  revolved  with  very  considerable 
force  and  velocity.  While  plaintiff  was 
"feeding"  the  machine  bis  band  came  in 
contact  with  the  surface  of  the  rollers,  by 
which  it  was  quickly  squeesed  and  drawn 
through  until  it  came  in  contact  with  the 
spikes  in  the  revolving  cylinder,  by  which 
the  fingers  were  badly  lacerated.  The 
contention  of  the  plaintiff  is  that  it  was 
negligence  to  pnt  a  yonng  boy  without 
experience  to  work  on  such  a  machine 
without  cautioning  him  and  explaining 
to  him  the  danger  of  allowing  bis  hand  to 
comein  contact  with  the  reToTving  rollers; 
while  the  contention  of  defendant  is  that 
this  danger  was  self-evident  to  any  one 
who  used  hissenses;  that,  Intheexercieeof 
ordinary  intelligence,  even  this  boy  ought 
to  have  known  that  if  his  band  came  in 
contact  with  the  rollers  it  would  be 
drawn  in,  crushed,  and  otherwise  Injhred, 
Jnst  as  happened  in  this  case;  that  no 
amount  of  instruction  on  part  of  the 
defendant  conld  have  commnnlcated  to 
plaintiff  any  knowledge  regarding  these 
dangers  which  he  had  not,  or  should  not 
have,  already  acquired  by  the  use  of  his 
smises.  At  flrst  eight  the  position  of  de- 
fendant seems  plausible;  bat  when  we 
consider  the  fact  that  the  surface  of  the 
rollera  was  smooth,  and  the  space  be- 
tween them  very  small,  we  think  it  not 
improbable  that  there  may  be  a.  great 
many  boys,  and  even  men  of  ordinary  In- 
telligence, without  experience  with  ma- 
chinery, and  Witt  a  limited  knowledge  of 
the  principles  of  mechanics,  who,  while 
knowing  and  seeing  that  the  rollers  drew 
In  woot  compressed  almost  to  the  thin- 
ness of  paper,  wonld  yet.  like  this  boy, 
fall  to  realise  or  appr^late  that  they 
would  suddenly  compress  and  draw  In,  as 
quickly  as  it  came  in  the  slightest  con- 
tact with  them,  an  object  like  the  band 
or  flng:ers,  many  times  thicker  than  the 
aperture  between  the  rollers.  This.  In  our 
opinion,  is  the  controlling  consideration 
in  this  case,  and  one  which  fairly  distin- 


gniahes  It  from  the  Berger  Case,  S9  Sfinn. 
78,  88  N.  W.  Bep.  814,  and  other  cases 
cited  and  relied  on  by  defendant.  While 
the  facts  do  not  make  out  a  very  strong 
case  for  the  plaintiff,  yet  we  are  not  pre- 
pared to  say,  as  matters  of  law.  that  the 
defendant  owed  this  boy  no  duty  to  cau- 
tion him  as  to  the  danger  of  allowing  bis 
band  to  comein  contact  with  these  roUen, 
and  that  he  ought  to  have  uaderatood 
this  without  being  told.  The  learned 
trial  Judge  held,  in  effect,  that  under  tbe 
clieumstances  these  were  questions  for  tbe 
Jury,  and  we  do  not  feel  warranted  in  say- 
ing that  he  erred  in  so  holding.  It  is  con- 
tended that  It  appeara  from  plaintiU'a 
own  ieattraony  that  he  in  fact  did  fully 
understand  and  appreciate  the  dang;er  of 
allowing  his  hand  to  come  in  contact  with 
tbe  rolleirs ;  but  we  are  satisfied  that,  tak- 
ing the  whole  of  his  testimony  together, 
it  does  not  require,  or  even  faiirly  admit  of, 
this  construction.  Evidence  that  on  some 
former  occasions  tbe  plaintiff  was  seen 
lookinK  out  of  tbe  window  while  at  work 
was  properly  excluded  for  tbe  reason  that 
it  was  not  sufficiently  near  to  or  connect- 
ed with  the  accident  to  furnish  any  legal 
ground  for  an  interenoe  that  be  was  doing 
so  when  bs  was  injured.    Order  affirmed. 


OinTBKM AN  et  at.  v.  Sharyt. 
(Supreme  Cotut  cf  Minnesota.   May  IS,  1891.) 
BsBTioB  or  Pbookos— RsAsoitABu  Diuaxxcs. 
1.  While  tite  law  requires  of  pablio  offioen 
only  reasonable  diligence  in  the  servloe  of  pro- 
cess, yet  what  consUtates  reasonable  diligence 
depends  upoa  the  particular  facts  in  connection 
with  the  duty,  as,  for  example,  the  special  in- 
structions given,  or  tbt  apparent  necessity  for 
quick  action. 

8.  Evidence  in  this  case  held  to  Justify  a 
finding  that  a  delay,  from  4  o'olook  in  the  after- 
noon until  after  10  o'clock  Uie  next  day,  to  make 
a  levy  under  an  execution,  was  unreasonable  and 
negligent. 
(SyUabus  by  the  Court) 

Appeal  from  municipal  court  of  Dulutb; 
Daties,  Judge. 

McOiudley  A  Cotton,  for  appellant. 
Mabon  St  Howard,  for  respondents. 

MiTCHBLL,  J.  Action  for  damages 
caused  by  defendant's  breach  of  official 
duty  in  negligently  delaying  to  execute  a 
writ  of  execnfion.  The  assignmenta  of  er- 
ror, although  several  in  number,  present 
the  single  question  whether  the  evidence 
lustitied  the  findings  of  fact.  Tbe  findings 
are,  of  course,  eonelnslve  in  favor  of  plaln- 
tiflB  as  to  all  tacUi  upon  which  there  was 
a  fair  conflict  of  evidence.  On  December 
16tfa,  about  4  o'clock  in  the  afternoon,  in 
Duluth,  the  plaintiff  by  his  attorney  de- 
livered to  defendant,  sheriff  of  St.  Louis 
county,  an  execution  against  the  prop- 
erty of  one  Crawford.  At  this  time  Craw- 
ford owned  a  small  stock  of  goods  (suffi- 
cientto  satisfy  the  execution)  situated  in 
a  store  in  West  Duluth.  There  was  reg- 
ular railway  service,  as  well  as  a  pnliiic 
highway,  between  Duluth  and  West  Du- 
luth,—which  are  only  43(  or  5  miles  apart, 
—  by  either  of  which  defendant  cnnid  have 
reached  West  Duluth  and  levied  on  these 
goods  tlie  same  afternoon.    When  plain- 


Digitized  by^OOQlC 


Minn.) 


FULTON  V.  AMERICAK  BUILDING  A  LOAN  AtJ8'N. 


781 


tlfTs  attorney  deUvered  the  execution  to 
defendant,  he  Informed  him  where  the 
Koods  were  upon  which  he  desired  a  levy 
to  be  made,  and  also  told  him  that  it  was 
very  Important  that  the  levy  be  made 
that  afternoon ;  that  he  did  not  want  it 
postponed  nntll  next  day,  bat  wanted  it 
made  at  once,  ae  he  waa  satisfied  that 
Crawford  wonld  make  an  asBignment  very 
soon,  In  fact  that  he  was  almost  certain 
that  the  papers  for  an  assignment  were 
being  then  prepared ;  also  that  it  be  ( the 
■lierlff)  was  too  busy  to  attend  to  it,  to 
let  bim  knowao  that  be  might  getanothmr 
offic#h  to  serve  the  execution.  The  defend- 
ant took  the  writ,  saying  he  would  at- 
tend to  it  if  he  had  to  go  hiroaeU  that 
night.  The  defendant,  being  engaged  In 
other  official  duties,  gave  the  ezecatlon  to 
one  of  his  depatlen  who  started  to  go  oat 
by  railway  that  afternoon;  but  finding 
that  the  train  which  he  lateeded  to  take 
bad,  by  reason  of  a  recent  change  hi  the 
time-table,  already  gone,  be  deferred  go- 
liig  until  the  next  forenoon,  when  be  took 
the  10  o'clock  train,  and  went  out,  birt.on 
arriving  at  West  Doluth,  found  Crawford'a 
atore  closed,  and  made  no  levy,  and  sab- 
seqnently  returned  the  ekeeutlon  unsatia- 
iied.  Ah  a  matter  of  faet,  Crawford  made 
and  filed  an  assignment  of  all  his  property 
fur  the  benefit  of  creditors  bn  the  foKnoon 
of  the  17th,  between  11  and  12  o'clock. 
The  only  excuse  which  defendant  offers 
for  the  delay  Is  that  be  himself  was  busy 
with  other  official  duties ;  that  his  depnty 
had  no  previous  knowledge'  of  the  change 
of  railway  time;  and -that  the  10  o'clock 
train  was  the  earliest  train  which  he  could 
have  taken  the  next  morning.  But  it  does 
appear  that  there  was  a  train  at  7:45  of 
the  evening  of  the  16th  which  he  might 
liHve  taken,  and  there  is  nothing  to  show 
but  that  it  was  entirely  feasible  tor  hira  to 
have  driven  over  by  private  conveyance, 
either  that  afternoon  and  evening  or  early 
the  next  morning.  The  law  is  reasonable 
In  this  as  in  all  other  things.  While  It 
holds  public  officers  to  a  strict  perform- 
ance ol  their  duties  and  sanctions  no  neg- 
ligence, yet  it  requires  no  impossibilities 
and  Imposes  no  unreasonable  exaotlons. 
Reasonable  diligence  is  all  tbatit  requires. 
But  what  is  reasonable  diligence  depends 
upon  the  particular  facts  in  connection 
with  the  duty.  It  this  writ  had  been  de- 
livered to  defendant  without  any  special 
instructions,  and  without  Informing  him 
of  the  facts  eonstltuting  a  necessity  for  its 
Immediate  service,  it  could  hardly  be 
claimed  that  a  delay  from  4  o'cl<ick  of  one 
day  to  the  forenoon  of  the  next  would 
constitute  negligence.  But  the  question 
of  unreasonable  delay  Is  a  mixed  aaestion 
of  law  and  faet,  each  case  depending  on 
Its  own  cfn:nm8tan«ee;  for  the  speed  with 
which  a  sheriff  should  proceed  may  depend 
much  upon  the  special  Instructions  which 
he  receives  or  upon  the  apparent  necessity 
for  quick  action.  In  view  of  the  special 
Instructions  given  to  the  sheriff  in  this 
case  to  proceed  at  once,  and  the  facts 
communicated  to  him  showing  a  special 
urgency  for  immediate  service  of  the  exe- 
cution, we  think  the  trial  court  was  fully 
Justified  in  finding  that  the  delay  was  un- 
reasonable and  negligent.    We  also  think 


tbat  the  evidence  Justified  the  court  In 
finding  that,  up  to  the  time  he  executed 
the  assignment,  Crawford  had  anfflclent 
property  to  satisfy  the  execution.  This, 
together  with  the  fact  tbat  the  defendant 
subsequently  returned  the  writ  wholly 
unsatisfied,  made  out  a  prima  ibo/e  case 
entitling  plaintiffs  to  recover  the  full 
amount  of  their  Judgment.  If  any  part 
of  their  claim  was,  or  ought  to  have  been, 
collected  out  of  the  pnxseeds  of  the  as- 
signed property.  It  was  Inenmbent  on  the 
defendant  to  showit  in  mitigation  of  dam- 
ages.   Order  afilrmed. 


folton  v.  aukrican  bcildino  4  loan 

Abs'n. 
(SupremB  Court  qf  Minnesota.    May  U*  U8L> 

BUILDINO  ASSOOIATIOKB— R1OBT8  OP  UBKBaiM.' 

Under  the  terina  and  conditions  of  s  cer- 
tificate of  membership  in  the  defendutt  assooia- 
tdon,  and  of  ownership  of  its  stook,  a  member  Is 
not  entitled  to  redoce  hit  stock,  and  demand  a 
.new  certlBcate  for  a  leas  nomber  of  shares,  nntil 
he  has  paid  all  dues  In  arrears  on  the  old  certifi- 
cate. 
(JSfvUobu*  bu  the  Court) 

Appeal  °  from  distrlet  4K>urt,  Hennepin 
county;  Hicks,  Judge. 

J.  S.  IngallB  and  Freeastt  P.  Lane,  for 
at>penant.  Walter  C.  TUfaay,  for  re- 
spondent. 

MiTCBBLL,  J.  In  February,  1889.  the  de- 
fendant issued  to  the  plaintiff  a  certificate 
of  membership  in  the  association,  and  of 
ownership  of  iiO  shares  of  its  stock,  subject 
to  certain  terms  and  conditions.  The  first 
of  these  was  that  the  shareholder  should 
pay  to  the  association  60  cents  monthly 
for  each  share  until  such  share  matured 
or  was  withdrawn.  The  fourth  was  tbat. 
If  any  monthly  payments  were  not  paid 
when  due,  a  fine  of  10  cents  per  share 
should  be  imposed  for  each  month  pay- 
ments might  be  In  arrears.  The  filth  was 
that  the  stock  was  non4orfeitab<e;  but,  if 
a  monthly  payment  on  any  share  becomes 
past  doe  for  a  period  of  six  months  or 
more,  sacta  share  shall  be  sold  at  auction 
for  the  purpose  of  paying  the  arrears. 
Theseveatb  was  as  follows :  "  At  any  time 
after  one  year  from  date,  this  certificate 
may  be  reterned,  and  a  new  onrtiflcate  for 
a  less  number  of  shares  issued.  In  such 
case  the  money  paid  hereon  (except  the 
first  payment)  shall  be  applied  on  the  new 
eartlfleate.  and  no  more  payments  shall  be 
re<lnired  antilsnch  money  is  exhausted." 
The  plaintitf  paid  the  monthly  dues  on  the 
20  sharss  for  one  year ;  that  Is.  up  to  Feb- 
ruary, 1880;  In  July,  18B0,  he  returned  bis 
certiflttate,'  and  demanded  of  defendant  a 
new  certlficatb  for  10  sharesi  and  that  the 
money  paid  on  the  old  certificate  be  ap- 
plied on  the  new,  as  provided  in  condition 
7,  already  quoted.  The  defendant  refused 
to  comply  with  this  demand.  The  com- 
plaint does  not  allege  either  payment  or 
tender  of  the  dues  on  the  20  sbaivs  fur  the 
months  Intervening  between  January  and 
July.  1890,  and  hence  it  roust  be  SHSumed 
that  the  dues  for  these  months  were  In  ar- 
rears, and  that  payment  was  not  ten- 
dered. And  this  presents  the  only  ques- 
tion in  the  ease,  the  defendant  claiming 
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that  payment  of  these  arrearages  was  a 
condition  precedent  to  the  right  of  plaiD- 
tiff  to  aurrendnr  hia  old  certificate,  and  de- 
mand a  reduction  of  tale  etock,  while  the 
plaintltl'B  contentloQ  to  that  bin  right  to 
thin,  under  condition  7,  was  absolute,  and 
not  dependent  upon  hie  first  paying  dues  or 
fines  that  bad  l>ecome  payable  and  in  ar- 
rears under  other  provlslonB  of  the  certifi- 
cate. Plaintiff  rests  this  contention  upon 
the  general  and  unqualified  language  of 
condition  7,  which  be  clulms  Is  not  depend- 
ent upon  or  qaaltfled  by  the  other  terms 
and  conditions  of  the  contract.  We  are 
unable  to  agree  to  this  construction.  All 
of  these  terms  and  conditions— some  to  be 
kept  and  performed  by  the  plalntUT  and 
others  by  the  defendant— constitute  a  sin- 
gle contract;  and  it  to  not  permissible  for 
one  party  to  smtrie  out  one  which  is  fa- 
vorable to  himself,  and  rest  exclusively  on 
its  language  without  reference  to  the 
others.  The  common  intention  of  the 
parties  most  be  enllected  from  the  entire 
contract,  and  where,  as  In  this  ease, it  eon- 
stots  of  mutual  promises,— those  on  one 
side  l)^ng  the  consideration  for  those  on 
the  other, — the  construction  which  readers 
tliem  depepdent,  so  that  neltlwr  party  can 
compel  performance  by  the  other  nnlesa  he 
himself  to  ready  to  perform,  will  b*>  pre* 
terred,  because  more  reasonable  and  Jost. 
Courts  ought  not  to  construe  cuTeaants 
and  agreements  as  indei)endent,  so  that  one 
party  may  refuse  to  pertorm,  and  still  en- 
foree  performance  by  the  other,  nnlesa  tt 
clearly  appears  that  such  was  the  deliber- 
ate intention  of  the  contraetlng  parties. 
Hnder  the  eonstmetlon  contended  for  by 
the  plain tltr,  a  member  might  postpouafor 
years  to  elect  whether  he  would  retain  hto 
original  number  of  shares  of  stock  or  re- 
dace  them,  in  order  to  see  which  would 
prove  most  advantageous  to  him,— in  the 
mean  time  defaulting  in  the  payment  of 
his  dues,— and  then,  if  euchconrse  was  most 
beneficial,  turn  back  and  resume  the  posi- 
tion which  he  occupied  at  the  end  of  one 
year  from  the  date  of  hto  certificate,  and 
entirely  ignore  all  the  liabilities  under 
his  contract  which  he  had  subseqaently 
incurred.  Under  condition  No.  6  the  as- 
sociation has  a  lien  on  the  stock  for  all 
monthly  dues  In  arrears.  To  allow 
plaintiff  to  do  what  be  demands  would  be 
to  dflstruy  thto  lien,  If  not  entirely  wipe 
ovt  the  debt  which  it  seenres.  A  con- 
stmutlon  of  the  contract  which  would 
lead  to  any  such  result  is  unreasonable, 
and  to  certainly  not  compelled  by  its  lan- 
guage, and  hence  should  not  be  adopted. 
Our  opinion  is  that  under  this  contract  a 
member  Is  not  entitled  to  reduce  bis  stock, 
and  demand  a  new  eertlflcate,  nntll  he  has 
become  "clear  of  the  books"  by  paying  all 
dues  in  arrears  on  the  old  certificate.  Or> 
der  reversed. 


HaTOH  &  BSSKNDROP  Co.  T.  SBDSUEB,  (tWO 

cases.) 

iSwpreme  Court  (tf  Minnesota.    May  12,  1891.) 

Vaxvonov*  DsmBinn— STsixiiie  Out. 

A  demarrer  abould  not  be  Btrnck  ont  as 

trivoloas  nnleaa  it  be  manifest  tcom  msFa  in- 

•peotion,  and  without  argument,  that  there  was 

no  reasonable   ground  Xur    intortioslng  it,   and 

hence  tbat  it  was  presumably  put  (n  in  bad  fftlth, 

for  mere  purposes  of  delay.    It  should  not  be 

struck  out  where  there  is  such  room  for  debate, 

as  to  tbe  sniBoiency  of  the  pleading  dearaired  to, 

that  SB  attorney  of  ordinary  Intelligenoe  nUgbt 

have  intarpoaed  a  demurer  In  entire  good  talth. 

{ehflUUmt  by  the  Court.)  • 

Appeals  from  district  coart,  Raros«y 
county:  Kbllt,  Judge. 

WUUa  4  AMsoo  and  fi.  Btrton,  for  ap- 
pellant.   John  D.  (ySriea,  for  reqpoudent. 

MiTCBBUi,  J.  To  warrant  striking  out 
adeaiurrer  as  frivolous,  It  to  not  enough 
that  the  court,  after  argument  and  delib- 
eratioA,  la  of  opinion  that  it  to  not  sus- 
tainable. To  jBstlfy  so  sammaiy  a  pro- 
cedure. It  must  be  clear,  from  a  mere  in- 
spection of  the  pleading  and  without  ar- 
gument, that  there  was  no  reaaonabto 
atronnd  for  interposiug  the  demurrer,  and 
hence  that  it  was  presumably  put  In  in 
bad  faith,  for  mere  purposes  of  delay. 
Striking  out  a  demurrer  as  frivolous  to  a 
sort  of  penalty  for  bad  faith  or  Inexcusa- 
ble Ignorance  of  law,  and  should  never  be 
Inflicted  where  there  is  socb  room  for  de- 
bate as  to  the  suflSctency  of  a  treading 
that  an  attorney  of  reasonable  intelligence 
might  have  Interposed  a  demurrer  to  It  in 
entire  good  faitb.  Tested  by  this  rule, 
we  think  the  demurrer  In  thto  case  ought 
not  to  have  been  stricken  out.  The  com- 
plaint is,  to  say  the  least  of  it,  a  very 
loose  and  Inarttotlc  pleading.  It  contains 
no  allegation,  unleas  inferentlally,  of 
plaintirr's  ownership  of  the  property, 
which  was  a  material  fact,  whatever  may 
have  been  the  precise  nature  of  the  cause 
of  action  which  he  intended  to  allege.  It 
Is  atoo  open  for  debate  whether,  plaintiff 
Intended  to  allege  that  Powers  (defend- 
ant's assignor)  obtained  possession  of  the 
property  merely  as  bailee  for  a  pretended 
temporary  purpose,  or  that  he  bought  it 
oa  credit,  with  the  fraoduleut  intention 
of  not  paying  for  It.  If  tbe  latter  to  what 
the  plpader  intended,  he  has  omitted  to 
allege  that  the  goods  have  never  la  fact 
been  paid  for.  Tbe  defendant  has  taken 
two  appeato,— one  from  the  order  striking 
out  the  demurrer,  and  the  other  from  tbe 
Judgment  entered  pnrsuant  to  tbe  order. 
Thto  was  wholly  uncalled  for,  and  no  aach 
practice  sboold  be  ettconniged.  There- 
fore the  appeal  from  the  order  to  dis- 
missed, but  the  judgment  appealed  from 
to  reversed. 


Digitized  by 


Google 


iiinn.) 


JAMES  ».  KOBTHBBN  TAG.  B.  CO. 


783 


KiRKPATKICK  ▼.  LiKWOI  «t  aJ. 

(Sttpreme  Court  of  Minnesota.   May  12,  1891.) 

FoXBCLOaUBB  OV  MORTOAOB — ^IVOTIGE  OI  tjALB. 

A  notice  of  foreclosure  lale  under  a  power, 
after  stating  the  amount  then  claimed  to  oe  due 
on  the  mortgage  for  principal  and  interest,  stated 
that  the  mortgaged  premises  would  be  sold  to 
pay  said  debt  and  interest,  "and  the  taxes,  If 
any,  aa  said  ntemtMs.  *  Held  good.  Affirmiag 
47  U  W.  Bep.  OTO. 

(auUdbm  iby  0m  Court.) 

On  robeartog. 

MiTCBRLL,  J .  The  only  qneation  upon 
wbicb  a  roargument  of  tbla  case  was 
granted  was  tbe  suiSciency  of  tbe  notice 
of  sale  as  respects  taxes  npon  tbe  mort- 
gaged  premises.  The  notice,  after  stating 
tbe  amoaat  tlien  claimed  to  be  dne  on  the 
mortgage,  tbe  aamee  of  tbe  parties,  the 
date  uf  tbe  mortgage,  the  time  and  place 
of  record,  and  tbe  description  of  tae  mort- 
gaged premises,  tben  states  that,  by  Tirtne 
of  a  power  of  sale,  tbe  premises  will  be 
MOld  at  public  auction  to  the  bigbest  bid- 
der,  at  a  time  and  place  tpeclfled,  "  to  pay 
■aid  debt  and  Interest,  and  tbe  taxes,  if 
any,  on  said  premises,  and  925  attorney's 
tees,  as  stipulated  In  tbe  mortgage,  and 
the  disbursements  allowed  bylaw."  The 
statute  requires  that  tbe  notice  shall  spec- 
ify, among  other  things,  "the  amount 
claimed  tonedoe  thereon,  [tbe  mortgage,] 
and  taxes,  if  any,  paid  by  tbe  mortgagee 
at  tbe  date  of  tbe  notice;"  and  tbe  point 
made  against  this  notice  Is  that  it  does 
not  specify  tlie  amount  of  taxes  for  tbe 
payment  of  which  tbe  laud  is  to  be  sold. 
We  do  not  construe  this  notice  as  claiming 
that  anything  was  tben  dne  on  the  mort- 
gage lor  taxeH  prevlonsly  paid  by  the 
mortgagee,  but,  on  the  contrary,  that  the 
amount  claimed  na  due  waa  wholly  (or 
principal  and  interent.  All  -we  construe 
the  notice  to  mean  la  that  the  proceeda  of 
the  Bale,  If  aufflclent,  will  be  applied,  eo 
far  aa  neceeaary,  in  payment  of  any  taxes 
on  the  premises  which  may  be  due  and 
payable  at  tbe  date  of  the  sale.  If  any 
taxes  become  due  and  payable  after  tbe 
date  of  the  notice,  and  the  mortgagee 
should,  foi:  ths  pnrpoae  of  protecting  his 
security,  pay  them  before  the  day  of  sale, 
M'e  think  there  can  be  no  doubt  but  that, 
if  tbe  property  brought  enough,  he  might 
retain  sufiQclent  of  the  proceeds  of  sale  to 
reimburse  taimaelf;  or,  If  he  concluded  to 
allow  tbe  taxes  to  remain  unpaid,  and  in- 
stead of  selling  the  premises  alibject  to 
them  (which  would  perhaps  be  implied  In 
tbe  absence  of  notice  to  tbe  contrary)  he 
should  give  notice  that  tbe  taxes  would 
be  paid  out  of  the  proceeds  of  sale,  so  that 
the  purchaser  would  obtain  a  clear  title, 
we  do  not  auppoae  there  could  be  any 
doubt  ol  his  right  to  do  so.  This,  it  seems 
to  us,  is  practically  what  tbis  notice 
meant ;  and  tl>e  fact  that  the  amount  of 
such  taxes  is  not  stated  la  no  more  of  an 
ob]ei;tion  to  tbe  notice  than  Is  tbe  fact 
that  tbe  amount  of  thecosts  and  dlaburae- 
mentsofsale  Is  not  stated.  Looking  at 
the  matter  In  a  practical,  common-sense 
view,  it  la  idle  to  claim  that  there  is  any- 
thing In  this  which  would  or  could  deter 
bidders.  While  iiaage  cannot  make  good 
a  notice  which  is  clearly  bad  under  the 


statute,  yet  it  is  a  fact  entitled  to  consid- 
eration that  tbis  form  of  notice  has  been 
in  very  common  use  in  this  state  for 
years.  Hence  to  hold  It  bad  would  invali- 
date a  very  large  number  of  foreclosures, 
a  result  not  to  be  lightly  reached.  Tbe 
opinion  heretofore  filed  is  therefore  ad- 
hered to. 


Jambs  v.  Northbrn  Pac.  R.  Co. 

(Supreme  Court  of  Minnesota.    May  13, 1891.) 

Ibjubt  to  Railroad  Ehfloti  —  Ejiowlidob  or 

Defects — Contributobt  Neouobvcb. 

1.  The  mere  supposition  or  "general  under- 
standing" of  its  employes  is  not  competent  evi- 
dence of  the  existence  of  a  rule  of  a  railway  com- 
pany. 

8.  Notloe  to  a  railway  oompeay  that  ears  on 
passing  over  a  certain  plaoe  in  its  track  had  a 
"lumping"  or  "Jarring"  motion  would  not  tend 
to  prove  notice  to  it  oi  a  latent  internal  seam  in 
a  rail  at  that  plaoe  which  subsequently  caused 
the  rail  to  split  and  break,  there  being  no  evl- 
denoe  that  the  nneven  motion  of  the  cars  was 
caased  by,  or  even  suggestive  of,  tbe  latent  de- 
tect in  tae  rail. 

8.  Tbe  mere  fact  that  a  switoiunan,  when  in- 
Jored  by  the  derailing  of  a  switch-engines  waa 
riding  on  the  front  instead  of  tbe  rear  foot-Doard 
of  the  engine,  is  no  eyldenoe  of  contributory  neg- 
ligence. 
{SyUabua  by  0^  Court.) 

Appeal  from  district  court,  St.  LotHs 
county ;  Ensign,  Judge. 

John  C.  SuIUtt,  Jr.,  and  HoOenbaak  <ft 
Tfoodfforepp^iaut.  Edaon  A  UaBka,ioT 
respondent. 

MiTOHRLL.  J.  Wblletheidain  tiff,  a  serv- 
ant of  the  defendant,  was.  In  the  course  of 
bis  employmoit,  riding  on  the  front  foot- 
board of  a  switcb-engine,  tbe  engine  was 
derailed  by  a  broken  rail,  causing  tbe  In- 
luries  complained  of.  Two  acta  of  negli- 
gence are  alleged  against  defendant:  ifirat, 
running  tbe  engine  at  an  unsafe  rate  of 
speed;  second,  using  a  defective  rail  on  its 
track.  For  tbe  purpose  of  eatablisbing 
tbe  first  charge  of  negligence  tbe  pialntirr 
introduced  evidence  tending  to  prove  tliat 
tbe  engine  was  being  run  at  tbe  rate  of 
about  20 miles  per  hour,  and  tben  attempt- 
ed to  prove  that  tbe  defendant  bad  a  role 
In  force  that  Its  employes,  when  switeb- 
ing,  should  not  run  at  a  rats  of  speed  ex- 
ceeding 6  miles  per  bonr.  For  this  pur- 
pose the  pluintin  was  allowed,  against 
tbe  objection  and  exception  of  defendant, 
to  Introduce  evidence  to  the  effect  that  it 
was  the  "general  understanding"  among 
defendant's  employes  that  they  were  n«t 
to  run  over  6  miles  an  hour  while  doing 
Bwitcblng,  and  that  they  supposed  such 
to  be  tbe  rule  of  tbe  company.  We  do  not 
now  see  bow  such  a  rule,  if  it  existed,  would 
tend  to  prove  that  running  tbis  engine  at 
a  greater  rate  wt  speed  constituted  a 
breach  of  duty  or  negligence  on  part  ol 
defendant  towards  plalnntf.  Such  a  rule 
might,  lor  anything  that  appears,  be  made 
for  purposes  entirely  foreign  to  that  uf  the 
safety  of  switchmen  while  riding  on  mov- 
ing cars  or  engines.  But,  as  appellant 
does  not  make  this  point,  we  have  no  oc- 
casion to  decide  it.  Assuming  that  It  waa 
competent  to  prove  the  existence  of  such 
a  rule,  It  can  require  no  argument  to 
show  that  tbe  meresuppoaltlon  or  "gener- 
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al  underatandlng"ol  defeadant'n  employee 
wae  nut  competent  evidence  of  the  tact. 
It  la  equally  aelf-pvident  that  the  teBtiino- 
ny  of  a  witness  as  to  what  one  of  defend- 
ant's engineers  said  the  defendant's  super- 
intendent told  him  as  to  the  rale  was 
mere  hearsay.  It  was  an  nndlspated  tact 
that  the  rail  which  broke  was  inborently 
defective  when  manufactured,  having;  an 
internal  seam  or  fissure  (probably  .the  re- 
salt  of  imperfect  welding)  about  four  feet 
loug,  and  running  lengthwise  of  the  rail. 
It  was  undoubtedly  this  defect  which 
caused  the  rail  to  break  at  this  point,  and 
a  part  of  it  to  split  off,  as  the  switch-en- 
gine ran  over  it.  It  appeared  that  the  de- 
fendant had  at  this  yard  a  regular  inspect- 
or of  its  tracks,  whose  doty  it  was  to 
examine  them,  and  sec  that  they  were  in 
good  order,  and,  If  not,  to  repair  tbem. 
But  as  an  additional  precaution  the  com- 
pany bad  a  rule  that  when  any  unusual 
defect  In  the  track  was  observed  by  the 
trainmen  the  engineer  should  stop  and 
examine  into  the  cause,  and,  if  nusafe,  the 
conductor  should  notify  the  seetionman 
in  charge.  The  plaintitl  was  permitted 
against  defendant's  objection  and  excep- 
tion to  prove  by  trainmen,  and  particu- 
larly by  one  Pettlbone,  that  on  certain 
occasions  prior  to  this  accident,  when 
tb«y  were  running  over  this  point,  tbey 
felt  a  "Jumping"  or  "Jarring"  as  if  "the 
csrve  was  out  of  line, "  or  "  the  track  had 
heaved,"  or  "something  was  wrong  with 
It;"  that  the  engineer  In  charge  of  the 
tralit  knew  of  this,  but  did  not  stop,  or 
give  any  notice  of  the  defect  to  the  yard- 
master  or  the  seetionman  in  charge.  The 
professed  object  of  this  evidence  was  to 
show  that  the  defendant,  through  its 
servants,  had  notice  of  the  defective  con- 
dition of  the  track,  but  that  they  negli- 
gently failed  to  report  the  fact,  as  required 
by  the  rules  of  the  company.  Whether, 
under  the  facts,  notice  of  the  defect  by 
these  Trainmen  would  have  been  notice  to 
the  company,  or  whether  the  company 
would  be  liable  to  plaintiff  for  the  negli- 
gence of  the  trainmen  in  falling  to  report 
defects,  as  required  by  the  rule  referred  to, 
are  questions  not  covered  by  any  excep- 
tion or  assignment  of  error,  and  hence  are 
not  before  us.  But  there  is  a  reason  why 
this  evidence  should  not  have  been  admit- 
ted in  any  view  of  the  case.  The  only  de- 
fect In  the  track  charged  to  the  negligence 
of  the  defendant  was  this  defective  ran; 
therefore  evidence  of  some  other  and  inde- 
pendent defect  was  not  admissible  under 
the  pleadings,  and  there  is  not  a  particle 
of  evidence  that  this  "Jarring"  or  "Jump- 
ing'* of  passing  can.  was  caused  by  or  In 
any  manner  suggeHtive  of  the  Internal 
feeani  or  Assure  In  this  rail.  Indeed,  it 
would  teem  to  require  only  the  most  ele- 
mentary knowledge  of  the  properties  of 
steel  to  know  that  this  defect  would  first 
develop  itself  In  the  breaking  of  the  rail, 
and  that  the  "Jarring"  or  "Jumping"  re- 
ferred to  must  have  been  caused  by  some 
other  and  Independent  defect  lu  the  track. 
The  eOect  of  admitting  such  evidence  was 


to  allow  proof  df.acts  of  negligence  not 
alleged  In  the  complaint.  For  these  er- 
rors In  the  admission  of  evidence  a  new 
trial  must  be  granted. 

With  reference  to  another  trial,  we  may 
add  that  there  was  no  error  in  the  court 
instructing  the  Jury  that  there  was  no  ev- 
idence of  contributory  nesrligence  on  part  of 
the  plaintiff.  The  only  fact  upon  which  de- 
fendant bases  his  contention  to  the  con- 
trary is  that  plaintiff  was  riding  un  the 
front  foot-board  of  the  engine  instead  of 
the  rear  one.  Both  foot-boards  were  for 
the  express  parpose  of  switchmen  riding 
upon  tbem,  and  no  rMUKHi  is  snggested  why 
it  was  not  Just  as  proper  for  the  plaiatUf 
to  ride  on  one  as  en  the  other.  It  may  be 
true  that  In  this  particular  instance.  If 
be  had  Men  riding  on  the  rear  foot-board, 
be  woQld  not  have  been  tnjared.  but  there 
was  no  re«MAn  to  anticipate  any  more 
danger  in  riding  on  the  one  than  on  the 
other.  Had  he  been  riding  on  the  rear 
foot-board,  and  there  injured  by  some 
otherforra  of  accident,  then,  by  the  same 
process  of  reasoning,  the  ddendant  might 
have  claimed  that  plaintiff  was  negligent 
In  not  riding  on  the  front  fou  t-buard. 

Ord»'  reversed. 


Gboumks  et  a/,  t.  Sbctb. 
(Suprams  Ckmt  of  JHniteaeto.    Kay  IS,  1891.) 

NsW  THfAL— DiSORBTtOir  OP  CODBT. 

Rale  laid  down  in  Hloks  v.  Btone,  UHimi. 
4M,  (Oil.  SBB,)  appllad,and  order  gmntlng  a  new 
trial  sfBnoed. 
(SyUabus  by  the  Court) 

Appeal  from  district  court,  Bamsey 
county ;  Brill,  Judge. 

Action  by  John  Z.  Grommes  and  anoth- 
er, plaintiffs,  to  recover  a  balance  due  for 
liquors  and  cigars  alleged  to  have  been 
sold  and  deHvered  to  one  P.  W.  Shute,  as 
general  manager  and  agent  of  defendant, 
Olai-a  Li.  Shute.  Defendant  was  a  non- 
resident, owning  a  saloon  In  St.  Paul,  op- 
era ted  by  her  husband,  P.  W.  Shute.  There 
was  evidence  that  the  goods  were  shipped 
and  billed  to  P.  W.  Shute  In  his  name; 
that  all  demands  for  payment  were  made 
upon  him  personally,  and  a  payment  on 
account  made  by  him;  that  defendant  bad 
rented  the  saloon  to  hln,  and  had  never 
carried  on  the  business  herself.  Plaintiff 
bad  a  verdict.  From  an  order  granting  a 
pew  trial  plaintiff  appeals. 

UHer  B.  HortOD,  ioT  appellants.  L.  S. 
Cotton  and  I.  V.  D.Heard.tor  respondent. 

Mptohell,  J.  Under  the  rule  laid  down 
in  Hicks  V.  stone,  13  Minn.  484,  (Gil.  898,) 
which  has  been  always  Inflexibly  adhered 
to  and  applied  by  this  court,  there  is  no 
ground  for  Intertering  with  the  action  of 
the  trial  court  In  granting  a  new  trial  In 
this  case.  An  examination  of  the  record 
not  only  falls  to  satisfy  os  that  the  pre- 
ponderance of  the  evidence  was  manifestly 
and  palpably  in  favor  of  the  verdict,  but, 
on  the  contrary,  convinces  ns  that  thedis- 
cretion  of  the  trial  court  was  wisely  exer- 
cised.   Order  affirmed. 
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Cook  t.  Statford  et  at. 
y  Suj/reme  Court  of  MiehAQon.  May  SI,  1891. ) 
iSPBCirio  FBRVORMAircx — Etisxncs — Lacbxs. 
On  a  bill  for  a^eclflo  performance  of  a  bond 
aated  88  >ears  before,  whereby  a  father  agreed 
to  convey  certain  land  to  his  son,  it  appeared  that 
tor  86  years,  until  the  father's  death,  each  had 
exercised  acts  of  ownership  over  such  land  at  va- 
rious times;  that  the  father  kept  the  fences  in 
repair  and  paid  the  taxes;  that  Ave  years  after  the 
making  of  tfaelx>nd,  with  his  son's  knowledge,  he 
mortg^^  said  land  as  security  for  payment  for 
certain  property,  a  part  of  which,  after  the  dis- 
charge of  such  mortgage,  he  conveyed  to  his  son. 
At  the  time  of  the  trial  no  competent  witness  as 
to  the  nature  of  this  transaction  was  living.  It 
did  not  appear  that  the  son  ever  requested  per- 
formance, and  no  sufficient  reason  was  shown  for 
the  delay.  Held,  that  the  relief  was  {ovperly 
denied. 

A  ppeal  from  circuit  court,  Sagina  w  coun- 
ty. In  chancery. 

Bill  for  specific  performance,  by  William 
L>.  Cook  against  Calrln  Stafford,  as  ezeca- 
tor  ol  the  last  will  o(  Lilly  Cook,  deceased, 
and  Ruth  Kowe,  Adeline  Crosby,  Mary  E. 
Latterroan,  Nellie  Lonsby,  Charles  Staf- 
ford, LlHieStattord,  Nora  Stafford,  Edith 
Stafford,  Walter  Stafford,  Robert  Stafford, 
Mabel  Stafford,  Arthur  Stafford,  Ernest 
Staltord,  and  Gertrude  May  Cook.  The 
circuit  court  dlsmlsaed  the  bill.  Complain- 
ant appeals. 

Tennabt  A  Teanant,  (L.  O.  Boldea,  of 
counsel,)  for  appellant.  Wm.  6.  Gage,  for 
appellees. 

Cbauplin,  C.  J.  The  bill  of  complaint 
in  this  case  is  filed  to  compel  a  specinc  per- 
formance of  a  bond  conditioned  to  convey 
certain  real  estate.  It  was  execaled  in 
the  year  1863  by  Lilly  Cook,  of  whose  last 
will  ("alrin  Stafford  is  executor,  and  was 
conditioned  to  convey  the  land  therein  de- 
scribed to  his  son  William  Cook,  who  is 
the  coniplainantabovenamed.  Theagree- 
ment,  at  the  time  it  was  executed,  was 
valid,  and  the  consideration  named  there- 
in has  been  performed.  The  testimony  as 
to  possession  was  conflicting.  Both  the 
father  and  son  exercised  acts  of  ownership 
over  it  at  different  times.  Each  tilled  the 
land,  such  as  was  tillable,  and  raided  crops 
upon  it,  which  they  harvested.  There  was 
no  fence  between  the  land  and  adjoining 
land  owned  by  the  father,  they  being  sep- 
arated by  Cass  river,  which  offered  no  ob- 
stacle to  cattle  passing  from  Ane  side  of 
the  river  to  the  other.  The  cattle  of  both 
father  and  son  grazed  upon  the  land  now 
claimed  by  the  son,  promiscuously.  The 
father  kept  the  road  fences  In  repair,  and 
always  paid  the  taxes  from  1844  to  the 
time  of  his  death,  which  occurred  June  13, 
1889.  Hn  also  cut  large  quantities  of  flro- 
woud  on  the  premises,  and  sold  the  wood 
at  Saginaw.  Some  of  this  wood  was 
hauled  to  market,  and  was  sold  by  the 
son  of  William  Cook,  and  the  proceeds 
turneil  over  to  Lilly  Cook.  It  does  not 
appear  that  William  Cook  ever  in  the  life- 
time of  his  father  requested  him  to  execute 
a  deed  of  the  land  described  In  the  bond  he 
held,  or  even  objected  to  the  exercise  of 
the  acts  of  ownership  over  the  land.  On 
the  contrary.  It  appears  that  in  1858  Lilly 
Cook  porchased  a  .large  farm  from  the 
Fraser  estate,  upon  a  part  of  which  was 
T.48K.w.nal3— SO 


a  hotel,  and  secured  payment  by  exeeutlns 
a  mortgage  of  the  land  in  dispute  wltE 
other  land.  This  was  done  with  the 
knowledge  of  William  Cook.  It  seems  that 
some  new  arrangement  must  have  been 
entered  into  at  this  time  between  the 
father  and  son,  for  we  find  that  the  son 
removed  into  the  Fraser  hotel,  and  as- 
sisted in  paying  off  the  mortgage,  and 
after  that  was  discharged  the  father  con- 
veyed a  part  of  the  Frazer  farm  to  Will- 
lam,  and  afterwards  another  part  to  an- 
other son,  and  a  part  he  kept  himself. 
What  that  arrangement  was  it  is  not  now 
possible  to  prove.  The  complainant  is 
not  a  competent  witness  to  testify  to  It. 
The  brother,  to  whom  a  portion  of  the 
Frazer  farm  was  conveyed,  is  dead.  The 
complainant  has  delayed  claiming  or  en- 
forcing his  rights  until  after  Lilly  Cook's 
death,  and  there  doeb  not  appear  to  be 
any  living  witness  to  prove  what  the  ar- 
rangement entered  into  in  1868  was.  The 
circuit  court  dismissed  the  bill  of  com- 
plain t  upon  the  ground  of  the  laches  of  the 
complainant  in  not  asserting  his  rights 
earlier,  hut  without  prejudice  to  any  legal 
claim  he  may  have  against  the  estate  of 
Lilly  Cook.  Wo  do  not  see  what  legal 
claim  William  Cook  can  have  against  the 
estate  of  Lilly  Cook  tor  not  conveying  the 
land  in  ttccordanoe  with  the  terras  of  (he 
bond.  Any  legal  claim  w6uld  certainly  be 
barred  by  the  statute  of  limitations.  We 
are  also  of  opinion  that  the  bill  should  be 
dismissed  because  of  the  delay  of  com- 
plainant to  assert  or  to  take  steps  to  en- 
force bis  rights  under  the  contract.  De- 
lay, or  even  great  delay,  is  not  always  a 
reason  tor  courts  of  equity  to  refuse  to  en- 
force a  written  contractspeclflcally.  Each 
case  must  depend  upon  its  own  circum- 
stances, and  the  court  must  be  influenced 
and  controlled  by  those  equitable  princi- 
ples which  while  doing  Justice  to  one  will 
not  do  an  injustice  to  others.  Here  no 
sufficient  reason  is  shown  for  the  delay. 
He  has  suffered  86  years  to  pass  without 
asking  for  a  performance  of  the  contract, 
and  uatil  after  the  lips  of  the  other  party 
to  the  contract  are  closed  by  death,  and 
he  can  no  longer  tell  why  it  has  not  been 
performed.  Courts  of  equity  have  fre- 
quently refused  relief  under  such  circum- 
stances, and  in  many  cases  where  the  de- 
lay has  been  much  less  than  in  this  case. 
Combs  V.  Scott.  (Wis.)  46  N.  W.  Rep.  632; 
Anthony  v.  Leftwlch,  3  Rand.  (Va.)  238; 
Williams  v.  Williams.  50  Wis.  311,  6  N.  W. 
Rep.  814;  Pom.  Spec.  Pert.  §§  407,  408,  and 
cases  cited ;  Fry,  Spec.  Pert.  §S  1072,  1078, 
1079.°  The  bill  of  complaint  must  be  dla- 
missed,  with  costs  of  both  courts.  The 
other  Justices  concurred. 


Madden  et  al.  v.  Lkmkb. 
(Supreme  Court  of  Snchigcm.    Kay  21, 1891.) 

SiXXR — CoitBTBUCTION  OW  CONTRACT— FlILUSB  TO 

Recxive — Dauaoxb. 
1.  Defendant  contracted  to  purchase  a  lot  of 
posts  from  plaintiffs,  to  be  received  on  the  cars 
where  they  were  then  lying,  the'Bhlpping  to  com- 
mence about  May  1st,  the  posts  to  be  paid  for  as 
fast  as  five  can  were  loaded,  and  she  agreed  to 
tally  up,  pay  for,  and  receive  on  the  ground  where 
they  lay,  any  posts  remaining  unshipped  JalylStb. 
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BeUL,  that  defendant,  falling  to  ship  any  of  the 
posts  before  July  ISth,  was  bound  to  tally  up  all 
the  posts  on  the  ground,  and  receive  and  pay  for 
them. 

8.  On  failure  so  to  do,  she  was  liable  to  plain- 
Ufts  for  the  differenoe  between  the  contract  price 
and  the  price  for  which  they  afterwards  sold  them 
to  others. 

8.  Defendant  oannot  escape  liability  on  the 
ground  that  the  posts  were  not  in  a  condition  to 
be  counted  on  July  16th,  or  before,  where  it  ap- 
pears her  husband,  acting  as  agent,  refused  to 
commence  shipping,  thouf  h  importuned  by  plain- 
tiffs to  do  so,  giving  as  his  reason  that  he  had 
not  disposed  of  the  posts  and  the  dullness  of  the 
market. 

4.  The  fact  that  plaintlOs  were  not  on  the 
ground  on  July  15th  to  deliver  and  receive  pay- 
ment for  the  posts  is  immaterial.  If  defendant  or 
her  agent  were  not  there  to  receive  them:  and 
the  fact  that  he  went  there  on  that  day,  without 
having  oars  there  for  shipment,  and  did  not  count 
or  tally  any  of  the  posts,  warrants  the  finding 
that  be  did  not  go  there  to  reoeive  them. 

Error  to  circalt  conrt,  Menominee  conn- 
ty. 

W.  H.  Pblllips,  for  appellants.  Saw^ar 
&  White,  for  appellee. 

LoNO,  J.  Plttintlfto  contracted  In  writ- 
ing with  defendant  to  sell  her  about  86,000 
cedar  poets,  on  Apiil  16, 1888  Tbe  poets 
were  then  at  a  place  called  Defiance  or 
TA)mbly,a  siding  on  tbeChlcagoft  North- 
western Railway  north  of  Escanaba,  this 
state.  Defendant  lived  at  Menominee. 
Tbe  contract  provided  that  defendant 
was  to  receive  tbe  posts  free  on  board 
cars  to  Defiance,  and  subject  to  her  own 
inspection,  and  the  shipping  was  to  com- 
mence on  or  abont  May  1st,  to  be  paid  for 
as  fast  as  five  care  were  loaded.  The  con- 
tract (or  tfai8  provided  that  "said  Lemke 
agrees  to  tally  up  and  pay,  for  and  receive 
on  tbe  ground  where  they  lay  any  posts 
remaining  unshipped  the  16th  day  of  July, 
1889. "  The  price  to  be  paid  is  set  forth  in 
the  contract.  Defendant  did  not  com- 
mence shipping  about  May  1st,  and  failed 
to  Inspect  or  take  any  of  tbe  posts.  Plain- 
tiffs finally  sold  the  posts  for  from  one  to 
two  and  one-half  cents  per  post  less  than 
the  contract  price.  Tbe  present  action  is 
brought  to  recover  for  this  loss.  The  Jary 
returned  a  verdict  for  tbe  plaintiffs  for  the 
sum  of  $1,200.  They  also,  at  the  request 
of  the  defendant's  counsel,  returned  tbe 
following  special  flndings :  "  (1 )  Did  Lem- 
ke go  to  Defiance,  July  16,  1889,  to  receive, 
tally,  and  pay  (or  the  posts?  Answer. 
No.  (2)  Did  plaintiffs  have  anybody  at 
Defiance,  July  16, 1889,  to  deliver  and  re- 
ceive payment  for  the  posts?  A.  No.  (8) 
Were  the  posts  in  condition  to  be  counted 
by  defendant.  July  16, 1889?  A.  No."  Aft- 
erwards the  trial  conrt  set  aside  tbe  gen- 
eral verdict,  and  ordered  verdict  entered 
for  tbe  defendant  of  no  cause  of  action. 
Judgment  was  entered  upon  this  verdict, 
and  plaintiffs  bring  error. 

The  errors  assigned  which  we  shall  dis- 
cuss relate  to  the  setting  aside  of  the  ver- 
dict rendered  for  plaintiffs,  and  entering 
verdict  and  Judgment  in  favor  of  defend- 
ant. It  appears  that  at  tbe  time  tbe  con- 
tract was  entered  into  the  posts  were 
piled  in  large  piles  on  each  side  of  tbe  spur 
track  at  this  station,  and  in  such  condi- 
tion that  they  coult!  not  be  readily  in- 


spected and  connted,  and  that  to  cnont 
and  inspect  them  it  would  be  necessary 
to  move  them.  The  contention  of  tbe  de- 
fendant is  that  it  was  i^t  Intended  by  the 
contract  to  bind  defendant  to  ship  any 
posts  before  July  16, 1889,  unless  she  could 
dispose  of  them,  and  thus  avoid  handling 
them  unnecessarily.  Tbe  spur  track  was 
not  completed  at  the  time  the  contract 
was  made,  but  was  completed  on  May 
6th,  so  that  tbe  shipping  might  have  com- 
menced on  that  date.  The  contract  does 
not  bear  the  construction  contended  for 
by  the  defendant.  It  was  plainly  tbe  in- 
tention of  the  parties  that  the  defendant 
should  commence  shipping  as  soon  as  tbe 
spur  track  was  completed,  so.  that  they 
could  be  handled.  They  were,  by  the 
terms  of  the  contract,  to  be  inspected  by 
a  person  appotntved  by  defendant  at  tbe 
time  and  place  of  loading,  and  to  be  paid 
for  in  'five  car  lots.  These  were  condi- 
tions precedent  to  tbe  agreement  of  the 
defendant  to  tally  up  and  pay  for  and  re- 
ceive, on  the  ground  where  they  lay,  any 
posts  remaining  unshipped  on  July  15, 
1889.  It  is  quite  evident,  as  contended  by 
counsel  for  plaintiffs,  that,  had  defendant 
shipped  a  portion  of  tbe  posts,  ttaey  would 
hare  been  sorted  and  tallied  into  the  ears, 
and  consequently  the  piles  would  have 
been  broken,  and  the  posts  remaining  un- 
shipped, and  in  a  shape  to  have  been  tallied 
on  tbe  ground  where  they  lay.  Tbe  de- 
fendant having  failed  to  ship  any  of  tbe 
posts  before  July  15,  1889,  the  date  on 
which  the  contract  was  to  be  fnlly  com- 
pleted, she  was  bonnd  by  the  terms  of  the 
contract  to  tally  up  all  the  po^ts  on  tbe 
ground  where  they  lay,  and  receive  and 
pay  for  them.  TUs  is  the  plain  meaning 
of  tbe  contract. 

Tbe  third  finding  of  the  Jury,  that  tbe 
posts  were  not  in  a  condition  to  be 
counted  on  July  16, 1889,  was  not  a  fact 
to  be  weighed  against  tbe  general  verdict 
in  favor  of  tbe  plaintiffs.  That  they  were 
not  in  a  condition  to  be  counted  was  her 
fault.  Her  husband,  who  was-actlngas 
her  agent,  and  who  made  the  contract 
for  and  in  her  behalf,  and  who  attended 
to  all  her  business,  was  constantly  im- 
portuned by  plaintiffs  to  commence  ship- 
ping. Mr.  Madden,  one  of  the  plaintiffs, 
saw  Mr.  Lemke,  on  May  8th, and  told  him 
they  were  ready  to  ship.  He  saw  him 
again  on  May  20tb,  and  abont  July  1st, 
each  time  urging  him  to  commence  to 
ship,  and  stating  to  him  that  plaintiflk' 
creditors  were  pressing  tbem.  Mr.  Mad- 
den also  told  him  that  be  bad  a  chance  to 
sell  50,000  of  the  posts  to  other  parties, 
but  was  assured  by  Lemke  that  be  would 
take  tbem  all;  that  be  had  sold  them, 
and  must  have  them  to  Ull  his  contract. 
After  the  contract  expired,  and  on  July 
17th,  Mr.  Madden  saw  him  again,  and  in- 
sisteid  that  he  Cake  tbe  posts.  Lemke  said 
he  could  not  take  them  then,  but  thought 
he  could  before  tbe  end  of  tbe  season.  Mr. 
Madden  then  offered  to  sort  the  posts 
where  tbey  lay  on  the  ground,  so  that 
they  could  be  inspected  if  Lemke  would 
advance  money  enough  on  the  contract 
to  pay  for  assorting,  though  by  the  tcorms 
of  the  contract  tbe  plaintiffs  were  not  to 
assort,  except  into  the  cam,  all  that  were 
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sbipped  prior  to  Jnly  15,  1889.  Leinke 
said  be  .would  do  this  if  plsintiffa  wonld 
talce  bis  note,  whlcb  Mr.  Madden  declined. 
Mr.  Lemke  admita  tbat  be  was  advised 
by  Madden  that  the  posts  were  ready  lor 
Bblpment,  as  claimed  by  Madden,  and  the 
only  excuse  he  gives  tor  not  shipping  Is 
tbat  the  market  was  flat,  and  be  eould 
not  sell. 

The  Jury  in  the' first  finding  say  that 
liemke  did  not  go  to  Defiance,  Jnly  15, 1889, 
to  receive,  tally,  and  pay  for  the  posts. 
Tbis  finding,  ander  the  evidence  given 
by  Mr.  E/omke,  probably  is  that  Mr.  Lem- 
ke did  not  go  there  Intending  to  tally  and 
take  the  posts,  and  there  was  evidence  In 
the  case  fully  snuporting  this  finding.  Mr. 
Lemke  testifies  that  he  went  there  on  that 
day  for  tbe  porpoMe  of  receiving  and  pay- 
ing for  the  posts.  When  he  reached  there 
be  saw  a  large  pile  of  posts,  and  inquired 
of  some  men  there  if  they  were  Madden  A 
OaUman's  posts,  and  was  told  tbat  tbey 
were.  Tbat  neither  of  the  plaintltTs  were 
there,  and  the  posts  were  piled  so  high  it 
was  impossible  tor  anyone  to  count  tbem. 
He  does  not  claim  tbat  he  had  «any  cars 
there  for  shipment  of  the  posts. -and  he 
never  made  any  effort  to  take  or  count 
or  tally  a  single  post.  His  whole  conduct 
in  tbe  matter  was  snch  that  tbe  Jury  were 
jnsUfled  in  finding  that  when  he  went 
there,  on  tbe  15tb  of  Jnly,  he  did  not  go 
to  receive,  tally,  and  pay  for  the  posts. 
Tbe  further  finding  of  tbe  Jury,  tbat  plain- 
tiffs had  no  one  there  at  Defiance  on  Jnly 
16, 1889,  to  deliver  and  receive  pay  for  the 
posts,  is  wholly  immaterial.  Tbe  d^end- 
ant  was  in  fault  from  the  beginning  in  not 
shipping  as  provided  by  the  contract,  so 
tbat  tbe  posts  remaining  unshipped  conid 
have  been  counted  and  tallied  upon  the 
frround  where  tbey  lay.  Mr.  Lemke  knew 
the  condition  tbey  were  in,  and,  failing  to 
make  any  shipments  before  that  day,  be 
was  boand  to  tally  and  take  them  all  on 
July  16th.  The  court  was  therefore  in 
error  in  setting  aside  tbe  general  verdict, 
and  entering  verdict  for  the  defendant. 
The  verdict  and  Judgment  for  tbe  defend- 
nnt  will  be  set  aside.  Tbe  verdict  ren- 
dered for  tbe  plaintiffs  of  f  1,200  will  stand, 
and  tbe  court  below  win  be  directed  to 
en  terjudgment  thereon  In  favor  of  plain  tiffs 
fur  f  1,200,  with  costs  of  that  court.  The 
plaintiffs  will  also  recover  tbe  costs  of 
this  court. 

Obant,  J.,  did  not  sit.  The  other  ]us- 
tlces  concurred. 


Oainor  v.  Chebotoan  BrvEB  Boom  Co. 

Oupreme  Cauirt  of  UicMgan.    May  15, 1891.) 

Loea  kso  Loooiira — Boohs — ^Dbitino  Loos — 
Damaobs. 

1.  Under  a  contract  to  "boom  out"  all  of  de- 
fendant's logs  from  a  certain  river,  tow  them 
scroas  a  lake,  and  drive  them  down  another  river 
"as  early  in  the  summer  of  1888"  as  practicable, 
and  to  deliver  them  not  faster  than  defendant 
could  assort  them,  plsintifl  in  the  summer  "  boomed 
out"  a  large  drive  of  30,000,000  feet,  and  deliv- 
ered them  as  fast  as  required,  and  In  the  fall  un- 
der tbe  same  contract,  by  tacit  consent  of  defend- 
ant, started  another  ''boom, "  whlcb  was  broken 
in  transit,  and  allowed  to  remain  on  the  lake  till 


spring,  but  no  loss  was  shown  to  have  resulted 
therefrom.  Held,  that  it  was  not  error  to  charge 
that,  by  the  "construction  of  the  contract  given 
to  it  by  tbe  parties  themselves,  there  was  no  ab- 
solute limitation  as  to  the  time  within  which  the 
work  should  be  done. " 

2.  Under  such  contract,  where  tbe  boom  broke 
so  late  in  the  fall  that  the  logs  could  not  be  gath- 
ered up  for  less  than  one  dollar  per  thousand  feet, 
and  plaintiff  by  the  oontract  was  to  receive  only 
nine  oents  per  thousand  for  the  entire  work,  ana 
there  is  no  proof  tbat  loss  wonld  have  resulted 
had  the^  been  left  till  spring,  defendaht  was  not 
lustifled  in  picking  them  up  at  plaintiff's  expense. 

8.  The  contract  provided  that  plaintiff  should 
not  pass  the  logs  into  the  lower  river  faster  than 
defendant  could  assort  them,  but  did  not  provide 
that  he  should  take  them  from  the  npper  river 
faster  than  they>were  needed  below.  Held  that, 
where  plaintiff  delivered  the  logs  aa  rapidly  as 
required,  defendant  ooald  not  oharge  him  with 
expense  incurred  of  its  own  motion  in  expediting 
the  work  at  the  upper  end. 

Error  to  eireait  court,  Cheboygan  coun- 
ty. 

Action  by  William  Galuor  against  Che- 
boygan River  Boom  Company. 

W&tta  S.  Humphny,  tor  appellant.  Oa- 
e&rAd&ma,  (Qeorga  E.  Froat,  ot  counsel,) 
for  appellee. 

Morse,  J.  Tbe  plaintiff  sued  the  defend- 
ant in  the  circuit  court  for  Cheboygan 
county  in  UBsumpait  to  recover  of  the  de- 
fendant an  amount  claimed  to  be  due  him 
for  "booming  out"  of  the  Upper  Black 
river,  towing  across  Black  lake,  and  driv- 
ing down  the  Lower  Black  river,  and  deliv- 
ering to  defendant  at  a  certain  point  tbe 
logs  in  what  was  known  as  the  "Upper 
Black  River  Drive. "  The  work  was  per- 
formed under  a  written  contract,  and  the 
plaintiff  claimed  that  the  balance  due  him 
was  f686.84  and  intArest.  He  recovered 
Judgment  for  f673.r9.  The  defendant 
claimed  to  recoup  damages  for  failure  to 
periorm  rne  contract  iu  three  particulars, 
stated  in  defendant's  brief,  in  short,  as 
follows:  "(1)  Tbat  under  tbe  contract 
plaintiff  was  to  boom  the  logs  out  of  the 
Upper  Black  river,  which,  as  alleged  in 
the  notice,  be  wbolly  n^lected,  omitted, 
and  refused  to  do,  and  claims  damage 
therefor.  (2)  That  plaintiff  by  bis  agree- 
ment contracted  to  deliver  all  the  logs  to 
the  defendant  In  tbe  season  ot  1888,  but 
that  be  negligently  and  carelessly  allowed 
a  boom  ot  logs  to  be  broken  up  on  Black 
lake  In  October,  1888,  and  neglected,  omit- 
ted, and  entirely  refused  to  pick  tbem  up 
during  tbe  season  of  1888,  and  claims  dam- 
ages therefor.  (8)  That  plaintiff  by  his 
agreement  was  to  deliver  tbe  logs  at  the 
McDonald  bridge  as  fast  as  practicable 
during  tbe  season  of  1888,  but  that  he 
failed  to  do  so,  claims  damages  therefor, 
and  tbat  under  its  notice  of  recoupment  it 
should  have  judgment  In  Its  llivor." 

The  contract  between  th%  parties  was  us 
follows:  "This  memorandum  of  agree- 
ment made  and  entered  into  this  27th  day 
of  March,  A.  D.  1888,  by  and  between 
William  Galnor,  of  Cheboygan  county, 
Mich.,  party  ot  the  first  part,  and  the 
Cheboygan  River  Boom  Company,  of  the 
same  place,  parties  of  the  second  part, 
wltnesseth:  Bald  party  of  "the  first  part, 
in  consideration  of  theprices  per  thousand 
feet  as  hereinafter  stated  to  him  to  be  paid 
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by  said  second  partlee  as  hereinafter  ex- 
preasud,  hereby  agrees  to  boom  out  of  the 
Upper  Blaclc  river,  tow  across  Black  lake, 
and  mn,  drive  and  deliver  to  b'elow  the 
McDonald  brid^,  in  Lower  Black  river, 
all  of  the  saw-loKS  or  timber  which  said 
second  parties  shall  have  coming  out  of 
the  Upper  Black  river;  also  to  receive  logs 
or  tim-ber  at  any  other  points  on  Black 
lake,  tow  the  same  to  Lower  Black  river, 
and  run,  drive,  and  deliver  to  b^ow  the 
aforesaid  McDonald  bridge,  which  said 
Boom  company  may  have  to  handle  dur- 
ing the  season  of  1888.  The  party  of  the 
first  part  agrees  to  receive  the  logs  at  the 
several  places  above  mentioned  as  soon  as 
the  parties  of  the  second  part  are  ready 
to  deliverthem,  and  to  prosecute  the  work 
and  deliver  the  logs  to  below  the  McDon- 
ald bridge  aforesaid  as  fast  as  practicable, 
to  the  end  that  the  logs  shall  all  be  de- 
livered below  the  aforesaid  McDonald 
bridge  as  early  in  the  summer  of  1888  as 
the  onlinary  circumstances  will  admit. 
The  party  of  the  first  part  agrees  to  do 
said  work  in  a  good  and  workman-like 
manner,  and  to  promptly  pick  up  and  col- 
lect all  logs  which  may  go  astray  or  be 
scattered  on  Black  lake,  to  the  end  that 
All  logs  received  from  said  second  parties 
by  said  first  party  shall  be  by  him  deliv- 
ered below  the  McDonald  bridge.  In  Lower 
Black  river,  fbe  price  to  be  paid  to  the 
party  of  the  first  part  by  the  parties  of  the 
second  part  per  thousand  feet  board  meas- 
are,  for  the  booming  out  of  Upper  Black 
river,  towing  acrosa  Black  lake,  and  run- 
ning and  delivering  below  the  McDonald 
bridge,  as  aforesaid,  shall  be  as  follows: 
For  booming  out  of  Upper  Black  river, 
towing  across  Black  lake,  and  delivering 
below  McDonald's  bridge, In  Lower  Black 
river,  all  logs  or  timber  coming  out  of  the 
Upper  Black  river,  9  cents  per  thousand ; 
from  the  Rainy  river  and  head  of  Black 
lake  to  below  the  aforesaid  bridge,  10  cents 
per  thousand ;  from  all  other  points  on 
Black  lake  to  below  the  aforesaid  bridge, 
9  cents  per  thousand.  The  parties  of  the 
second  part  agree  to  rumisb  booms  and 
chains  for  towing  across  Black  lake,  and 
at  all  other  points  (except  the  logs  com- 
ing out  of  Upper  Blackriver)the  lugs  shall 
be  delivered  to  first  party  in  booms.  The 
party  of  the  flrat  part  shall  receive  pay  at 
the  schedule  rates  per  thousand  tor  such 
quantity  as  the  said  Boom  company  shall 
agroe  with  the  several  owners  ol  the  logs, 
payments  to  be  made  from  time  tn  time 
as  the  work  progresses,  not  to  exceed  sev- 
enty-five per  cent,  of  the  amount  of  work 
estimated  to  be  done,  and  final  payment 
to  be  made  when  the  work  Is  all  complet- 
ed, and  the  amount  of  logs  handled  ascer- 
tained. It  Is  under8too,d  that  the  party 
of  the  flrsttpart  shall  tow  the  empty 
booms  to  thesejsreral  points  where  the  logs 
are  received,  at  his  own  expense,  and  that 
the  pHrties  of  the  second  part  shall  use 
due  diligence  in  assorting  the  logs  at  the 
assorting  gap  In  Lower  Black  river,  but 
shall  not  be  required  to  receive  the  logs 
faster  than  they  can  assort  them. " 

In  relation  to  the  first  claim  of  recoup- 
ment, the  meaning  of  the  term  "booming 
out"  was  left  to  tlie  Jury  to  determine 
the  evidence  Introduced  upon  both 


sides.  The  logs  in  the  Upper  Black  river 
were  prevented  from  running  oqt  into  the 
lake  and  scattering  by  means  of  a  boom 
at  the  mouth  of  the  river  called  a  "trip 
boom. "  It  was  virtually  conceded  apon 
the  trial  that  it  was  the  duty  of  defend- 
ant, whose  men  were  driving  the  river 
above,  to  run  the  logs  down  into  this  trip 
boom.  The  plaintiff  "boomed  ont"  the 
logs  by  placing  what  Is  called  a  "hag 
boom "  from  the  mouth  of  the  river  out 
into  the  lake.  He  would  then  open  the 
trip  boom,  and  run  the  logs  out  of  it  until 
the  bag  boom  was  filled.  Then  the  bag 
boom  would  be  tied,  inclosing  the  logs  thus 
run  ont  of  the  trip  boom,  and  towed 
across  the  lake  to  the  head  of  the  Lower 
Black  river,  and  then  emptied  into  that 
stream.  While  one  bag  boom  was  being 
towed  across  and  emptied,  another  would 
be  left  at  the  mouth  of  the  Upper  river  to 
receive  the  logs  from  the  trip  boom.  The 
plaintilt  claimed  that  under  the  term 
"boom  out  "all  he  bad  to  do  was  to  swing 
the  bag  boom,  open  the  trip  boom,  and 
keep  men  there,  at  the  gap  of  the  trip 
boom,  t(k  run  the  logs  out  of  that  boom, 
and  pack  them  in  the  bag  boom.  The  de- 
fendant claimed  that  it  was  also  his  duty 
to  go  op  the  Upper  river  far  enough  to  get 
the  logs  required  to  fill  the -bag  boom, 
and  that  by  his  failure  to  do  this  he  was 
responsible  to  them  for  the  labor  they 
were  obliged  to  expend  in  doing  such 
work  at  different  times.  The  defendant 
gave  evidence  tending  to  show  that  plain- 
tiff refused  to  do  the  work  of ''boif using 
ont,"  a«  defined  and  contended  for  b.v  de- 
fendant, and  neglected  to  put  on  sufHcient 
mea  to  do  this  work  at  the  trip  boom, 
and  defendant  was  obliged  to  do  the 
work  at  times  when  work  was  worth  from 
two  to  three  cents  per  thousand  feet.  The 
defendant  claimed  $524.70  for  this  work. 
It  is  evident  that  the  Jury  found  with  the 
plaintiff  upon  this  contention  as  to  the 
meaning  of  the  term  "booming  out"  as 
used  in  the  contract,  and  this  claim  of 
damage  is  out  of  the  case,  and  with  it  go 
also  some  of  the  allegations  of  err<ir. 

Dnder  the  second  head  it  is  admitted 
that  about  the  20th  day  of  October.  1888. 
a  boom  of  several  hundred  thousand  feet 
of  logs  broke  while  at  the  mouth  of  the 
Upper  river.  There  was  a  conflict  in  the 
evidence  as  to  who  was  responsible  for  the 
breaking  of  this  boom.  The  plaintiff  did 
nothing  towards  picking  these  logs  up 
that  fall.  He  claims  that  Egbert  Smith, 
the  presidentof  thedefendantcorporatlon, 
told  hini  he  might  leave  them  In  the  lake 
until  spring.  Smith  denies  that  he  told 
him  so,  but  says  that  he  did  tell  him  that, 
as  tar  as  Thompson  Smith's  Sons'  logs 
were  concerned,  be  might  leave  them,  and 
If  he  got  permission  from  the  owners  of  the 
other  logs  in  the  drive,  he  might  leave 
them  all.  Plaintiff  does  not  claim  that  he 
got  permission  from '  the  other  parties. 
Defendant  claims  that  plaintiff  was  fre- 
quently requested  and  required  to  pick  op 
these  logR,  but  refused  to  do  so,  and  that 
defendant  commened  dolngsoon  or  aboat 
the  loth  of  November,  1888,  and  picked  np 
270.000  feet  at  an  expense  of  f  1  per  thou- 
sand. The  balance  were  left  in  the  lake, 
and  picked  up  by  plaintiti  in  the  spring. 
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In  regard  to  this  matter,  tbe  court 
charged  the  jury  curt-ectly  that,  If  Egbert 
Smith  told  plaintiff  he  might  leave  the 
logB  in  the  lake  nntll  spring,  the  defendant 
coDld  not  recover  fDr  the  work  done  In 
picking  them  op  in  the  fail;  and  also: 
"  Ab  to  the  gathering  up  the  broken  boom 
of  logs  which  became  Bcattered  on  Black 
lake,  you  are  charged  that  it  on  the  10th 
day  of  November,  and  after  that,  that  be- 
ing the  time  when  defendant  undertook 
to  gather  them  up,  if  the  season  was  too 
far  advanced, and  tbe  weather  too  inclem- 
ent, to  make  it  reasonably  safe  and  prop- 
er to  do  tbe  work,  then  defendant  was 
not  justified  In  making  the  attempt,  at 
plaintiff's  expense. "  There  was  some  evi- 
dence tending  to  show  that  tbe  boom  was 
broken  and  the  logs  scattered  by  the  care- 
lessness of  defendant's  men  in  interfering 
with  it.  without  authority  from  plaintiff; 
but  on  the  trial  no  (luestion  was  raised 
on  this  account,  and  therefore  no  argu- 
ment in  favor  of  plaintiff  based  upon  this 
evidence  can  be  beard  to  sustain  tbe  cor- 
rectness of  this  Instruction.  We  think, 
however,  under  the  circumstances  of  the 
case,  the  charge  was  not  erroneous.  Tbe 
testimony  shows  that,  owing  to  the  late- 
ness of  the  season  and  the  inclemency  of 
tbe  weather,  the  defendant  was  unable  to 
pick  up  but  a  small  portion  of  the  logs, 
and  those  at  an  expense  of  one  dollar  per 
thousand  feet,  when  the  contract  price  of 
booming  out,  towing  across  and  running 
down  tbe  Lower  river  to  tbe  bridge,  was 
only  nine  cents  per  thousand  feet.  It  does 
not  seem  to  us  that  there  are  any  facts  of 
damage  to  the  defendant,'ln  case  the  logs 
were  left  in  the  lake  until  spring,  shown 
In  tlie  record  which  would  Justify  the  de- 
fendant in  making  this  expense.  So  evi- 
dence was  given  showing  that  the  defend- 
ant suffered  any  damage  at  all  from  or 
on  account  of  the  logs  that  were  left  in 
tho  lake  and  taken  out  in  the  spring  by 
'plaintiff.  It  was  shown  tbat  logs  would 
be  damaged  by  pounding  against  tbe 
shore  and  filling  with  gravel,  but  it  was 
not  shown  that  defendant  received  any 
les<>  from  the  owners  of  these  logs  because 
they  were  not  picked  up  and  run. out  in 
the  fall. 

As  to  tbe  third  head  of  damage,  the 
court  charged  tbe  Jury  aa  follows :  "That 
by  tbe  practical  construction  of  the  con- 
tract given  to  it  by  the  parties  themselves 
there  was  no  absolute  limitation  as  to  the 
time  within  which  the  work  should  be 
done,  and  plaintiff  was  entitled  to  a  rea- 
sonable time  within  which  to  complete 
tbe  work."  This  charge  must  beconsidi 
ered  as  relating  to  the  logs  left  in  Black 
lake  from  the  broken  boom,  and  not  picked 
up  in  the  fall,  as  all  the  other  logs  were 
delivered  in  1888.  It  is  insisted  by  the  de- 
fendant's counsel  that  this  charge,  in 
effect,  practically  took  a  way  from  the  con- 
sideration of  the  jury  the  testimony  of  tbe 
defendant  tbat  none  of  its  officers  in  any 
way  consented  to  these  logs  remeClning 
'scattered  in  the  lake  during  the  winter, 
and  instructed  them  as  a  matter  of  law 
that  tbe  delivery  need  not  have  been 
made  in  the  season  of  18(^,  as  specified  by 
the   contract.     Tbe    explanation  of  the 


meaning  of  this  particular  instruction  by 
plaintiff's  counsel  is  that  the  con  tract  was 
made  in  March,  1888;  that  the  contract 
was  to  deliver  the  logs  on  the  defendant's 
sorting  ground  below  McDonald's  bridge 
as  early  in  the  summer  of  1888  as  was 
practicable.  The  words  "summer  of  1888" 
did  not  mean  season  of  1888.  Tbat  tbe  par- 
ties evidently  Intended  but  one  drive  at 
the  time  tbe  contract  was  made.  Tbe 
testimony  shows  that  the  first  drive,  n 
big  one  of  20  million  feet,  came  along  in 
the  spring,  and  was  all  delivered  within 
the  time  stipulated.  About  two  montbs 
afterwards,  after  tbe  summer  months  of 
June,  July,  and  August  bad  passed,  an- 
other drive  came  down  of  six  or  seven 
million  feet,  which  could  not  be  delivered 
In  the  summer.  Consequently  by  taking 
this  drive  into  tbe  contract  the  parties 
practically  agreed  that  tbe  plaintiff  was 
only  required  to  deliver  them  below  the 
bridge  as  fast  as  practicable,  "  and  as  tbe 
ordinary  circumstances  would  permit." 
We  do  not  think  it  necessary  to  discuss  or 
determine  what  tbe  court  meant  by  this 
instruction.  Whether  it  was  right  or 
wrong,  it  could  not  have  harmed  defend- 
ant, in  our  opinion.  As  before  said,  no 
damage  was  shown  because  of  these  logs 
not  being  delivered  until  spring,  and  we 
can  find  nothing  In  the  contract  aatboris- 
ing  defendant  to  pick  up  these  logs  after 
tbe  lOtb  ot  November,  when  they  could 
not  be  picked  up  without  Involving  an  ex- 
pense of  one  dollar  per  thousand,  and  to 
charge  the  plaintiff  for  it.  It  must  be 
considered  that  the  defendant,  under  tbe 
testimony  and  tbe  circumstances  of  the 
case,  was  not  entitled  to  receive  any  dam- 
ages for  tbe  neglect  of  tbe  plalntff  to  pick 
up  tbese  logs  in  the  fall. 

Error  is  claimed  in  the  giving  of  the  fol- 
lowing request :  "  If  you  find  from  the  evi- 
dence that  plaintiff  kept  the  space  in  tbe 
Lower  river  filled  as  rapidly  as  defendant 
passed  the  logs  through  ttte  sorting  gap. 
and  gave  blm  space,  that  is  all  tbat  could 
be*required  of  plaintiff,  and  defendant 
would  not  be  Justified  in  interfering  with 
tbe  work. "  This  instruction  was  correct. 
Tbe  contract  expressly  provides  tbat 
plaintiff  shall  not  pass  the  logs  in  the 
lower  river  faster  than  the  defendant  can 
assort  them.  Defendant  claims- that  It 
was  the  duty  of  plaintiff  to  tow  booms 
out  in  tbe  lake,  and  hold  them  there,  so  , 
as  to  expedite  tbe  work  of  defendant's  men 
in  getting  the  logs  down  the  Upper  river. 
We  find  nothing  in  the  contract  imposing 
this  duty  upon  plaintiff;  and, beside, there 
is  no  showing  that  any  logs  were  left  in 
the  Upper  ri\:er,  because  of  the  failure  of 
plaintiff  to  take  tbe  logs  away  from  the 
trip  boom  more  rapidly  than  he  did,  and 
therefore  no  damage.  Some  errors  are 
alleged  in  regard  to  the  admission  and 
rejection  of  testimony  upon  the  trial,  but 
we  are  not  able  to  find  any.  Tbe  case 
was  fairly  tried,  and  tbe  charge  of  the 
court  was  as  favorable  to  tbe  defendant 
as  the  law  would  permit.  The  Judgment 
is  affirmed,  with  costs.     , 

LoNQ.  J.,  did  not  sit.    The  other  Justices 
concurred. 
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Bkoolb  y.  Bbrs&bt. 
(Supreme  Court  oj  Jfichitfon.    May  16, 1891.) 
QcuTiNa  TiTLi— Intbbbbt  to  lluNTAiN  Aonox. 
In  an  action  to  remove  a  cloud  upon  title 
to  real  estate,  it  appeared  that  plaintiff,  since  the 
commencement  of  the  suit  and  before  the  hear- 
'     ing,  conveyed  the  premises  by  warranty  deed  to 
a  third  person,  the  grantee  retaining  part  of  the 
consideration,  to  be  paid  upon  the  clearing  of  the 
title,    field,  that  oomplainant  had  sufficient  in- 
terest in  the  sabjeot-matter  of  the  suit  to  entitle 
her  to  relief. 

Appeal  from  circuit  court,  Shiawassee 
county,  in  chancery;  Wiluam  Nbwton, 
Judge. 

l^jiteoD  &  Cbapmaa,  for  appellant.  Da- 
vis A  Nlebola,  (or  appellee. 

Morse,  J.  The  inly  d^ense  relied  upon 
in  this  court  to  the  claim  of  complainant 
for  relief  is  that  since  the  commencement 
of  tbls  suit,  and  before  the  hearing  in  the 
court  below,  she  had  conveyed  the  prem- 
ises by  warranty  deed  to  a  third  person, 
and  that  thereby  the  salt  was  abated  as 
far  as  she  was  concerned;  that,  having 
no  further  interest  in  the  land  which 
formed  the  subject-matter  of  the  suit,  she 
could  proceed  no  further,  although  ber  as- 
signee might  by  a  proper  showing  file  a 
bill  in  the  nature  of  a  supplemental  bill 
to  set  up  the  change  ol  title,  and  to  ob- 
tain the  same  relief  which  could  have  been 
bad  under  the  original  bill.  The  bill  was 
fllf>d  to  remove  a  cloud  from  the  title  to 
certain  premises  described  In  the  bill  of 
which  she,  at  the  time  of  filing  such  bill, 
was  the  owner  and  in  possession.  The 
court  below  granted  her  the  relief  prayed 
tor,  and  upon  tbe  merits  her  right  to^ch 
relief  was  plain  and  undlsputable.^The 
circuit  Judge  held  that,  upon  the  evloence, 
she  had  not  parted  with  all  her  interest 
in  tbe  subject-matter  of  the  suit ;  that  the 
evidence  "cogently  shows  that  the  defend- 
ant had  no  claim  or  interest  in  tbe  land, 
^ther  legal  or  equitable;  and  that  bis 
claim  is  baseless.  To  turn  her  out  of 
court,  and  pay  costs  of  suit,  and  conit>el 
her  to  file  a  new  bill  against  her  vendor 
and  defendant  to  recover  the  unpaid  pur- 
chase m<iney,  in  equity,  seems  repugnant 
to  Justice.  I  am  ol  tbe  opinion  that  com- 
plainant has  left  in  her  sufficient  interest 
In  the  subject-matter  of  the  salt  to  entitle 
her  to  relief  as  prayed. "  V7e  agree  with 
thelearned  circuit  Judge.  It  appears  from 
the  teetimouy  that  during  the  pendency 
of  this  suit,  and  before  the  hearing,  the 
complainant  deeded  the  premises  to  one 
Oeorge  Sprinkle.  The  bill  was  filed  Feb- 
ruary 26.  J890.  The  deed  to  SprinKle  was 
made  March  1, 1880,  and  recorded  March 
4, 1890.  After  the  recording  of  such  deed 
the  defendant  answered  upon  the  merits. 
The  question  as  tn  the  want  of  interest 
In  tbe  complainant  was  not  raised  in  nny 
way  or  brought  to  the  attention  of  tbe 
couft'untll  upon  the  hearing,  when  it  was 
shown  by  the  proofs.  The  complainant 
sold  the  land  for  f  1,800.  but  received  only 
f  1,260,  f  50  being  retained,  and  not  to  be 

6 aid  to  her  unt;ll  "she  cleared  tbe  title.  * 
'nder  tbe  circumstances,  we  think  tbat- 
the  cases  cited  by  defendant's  counsel  do 
not  apply.  Complainant  has  not  parted 
with  her  whole  interest  in  the  subject- 


matter  of  the  suit.  She  is  still  Interested 
in  It,  and  Inasmuch  k»  this  matter  of  de- 
fense, which  Is  entirely  technical,  was  not 
raised  by  plea  or  brought  to  the  notice  of 
the  court  until  it  appeared  in  proof  upon 
the  hearing,  equity  will  be  best  subserved 
by  the  affirmance  of  the  decreeT^fTbe 
defendant,  baring  no  rights  in  tbe  prem- 
ises, loses  nothing  by  this  action.  In 
fact,  further  cost  and  expense  may  be 
saved  co  him,  unless  be  should  do  what 
he  ought  to  hare  done  In  the  first  place, 
to-wlt,  remove  the  cloud  by  his  own  vol- 
untary release,  as  we  should  not  grant 
htm  costs,  in  case  of  tbe  dismissal  of  com- 
plainant's bill,  for  tbe  reason  here  urged 
by  him.  The  decree  11  affirmed,  with 
costs.    The  other  Justices  concurred. 


HiNCHMAN  et  al.  V.  Wbkrs. 

(Supreme  Court  q/  lUcMgan.    Hay  8,  18BL) 
Salib  —  FBAnDTTLBirr  Report  to  KsKOAHTiiia 

AOBNGT — ACTIOK  VOB  DaMAOBS — EVU>BNCB. 

1.  In  an  action  for  fraudulent  representations 
M  to  his  financial  condition,  by  which  It  is  al- 
leged defendant  secured  merchandise  from  plain- 
tins  on  credit,  a  declaration  alleging  that  defend- 
ant made  oertJEtIn  specified  false  statements  of  Us 
flaanolal  condition  to  a  mercantile  agency,  of 
whioh  plalntUCS  were  members,  that  the  sale  was 
made  in  reliance  on  this  report,  and  that  it  waa 
false,  is  saffloient. 

2.  In  such  action,  the  agent  of  the  mercaatUo 
agency  who  took  defendant's  statement  may  tes- 
tify as  to  tbe  agency's  method  of  doing  business 
in  collecting  reports. 

8.  Plaintiffs,  in  such  action,  may  show  that 
they  sent  their  salesman  to  call  on  defendant,  and 
that  they  refused  to  sell  him  goods,  prior  to  re- 
ceiving the  report. 

4.  The  agent,  In  testifying  as  to  the  statement 
made  to  him  by  defendant,  may  give  the  state- 
ment from  his  recollection,  with  the  aid  of  a 
copy  of  the  statement  made  oy  him  at  the  time, 
though  it  was  not  read  to  defendant,  nor  slgnea 
by  him. 

6.  Where  a  merchantmakes  a  report  toaoom- 
meroial  agency  of  material  facts  as  to  his  finan- 
oial  condition,  knowing  tbem  to  be  false,  for  the 
purpose  of  obtaining  a  standing  thereby,  one  to 
whom  the  agency  communicates  the  report,  and 
who  by  reason  thereof,  believing  it'  to  be  true, 
sells  goods  to  the  merchant  on  credit,  may  recover 
in  an  action  against  him  for  traudnleat  represen- 
tations. 

e.  A  creditor  who  files  his  claim  for  goods 
sold  with  the  assignee  of  an  Insolvent  debtor,  and 
receives  a  dividend  thereon,  does  not  tbcareby 
waive  his  right  of  action  against  the  debtor  for 
fraudulent  representations  in  procuring  the  goods, 
if  he  states  in  the  claim  that  the  goods  were  ob- 
tained by  fraudulent  representations,  and  that  aa 
action  has  been  brought  therefor. 

7.  Until  defendant' has  announced  that  he 
rests  bis  case,  the  court  may  properly  overrule  a 
demurrer  lo  plaintiffs'  proofs. 

Error  to  circuit  court,  Kent  county; 
Wiluam  E.  Orovk,  Judge. 

McOarry  &  Ford,  for  appellant.  Peter 
Doran,  Grlttn  Warner,  Huat  Sk  Berry, 
and  Montgomery  A  Bundy,  for  appellees. 

IjOno,  J.  This  is  an  action  of  trespass 
on  the  case  forfrandulentrepreeentations,  . 
by  which  it  is  alleged  that  the  defendant ' 
procured  from  the  plaintiffs  merchandise 
of  the  value  of  f  l,202.(il,  for  which  plain- 
tllfa  had  verdict  and  Judgment  in  thecourt 
below  for  the  value  thereof,  less  the  divi- 
dend of  16  per  cent,  which  had  been  paid 
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by  the  aasignee  of  the  defen.dant.  Defend- 
.  ant  brings  error.  The  declaration  states 
that  the  firm  of  T.  H.  Hlnchman  &  Sons 
(composed  of  the  above-numed  plaintitts) 
are  wholesale  dealers  In  grocerleH,  drugs, 
etc.,  in  the  city  of  Detroit,  connty  of 
Wayne  and  state  of  Michigan,  and  that 
tbey  were  tbas  engaged  and  have  been 
since  the  1st  day  of  July,  1887,  and  that 
since  said  last-mentioued  dute,  in  the 
course  of  trade,  the  said  defendant,  Am- 
brose A.  Weeks,  became  Indebted  to  the 
firm  of  T.  H.  Hinchman  &  Sons,  composed 
of  the  parties  above  mentioned,  in  the  sum 
ol  f  1,202.61  for  goiids,  wares,  and  mer- 
chandise sold  and  delivered  by  plaintiffs  to 
the  said  Ambrose  A.  Weeks,  defendant 
herein;  and  that  said  indebtedness  was 
created  and  credit  given  by  plaintiffs  to 
defendant  upon  the  basis  that  the  state- 
ments and  representations  of  defendant  as 
to  his  financial  responsibility,  more  par- 
ticularly hereinafter  referred  to,  were  true 
in  substance  and  in  fact.  That  the  said 
firm  of  T.  H.  Hlnchman  ft  Sons  is  a  mem- 
ber of  Dnn's  Commercial  Agency,  a  com- 
pany organised  and  existing  for  the  pur- 
pose of  collecting  information  astntheClr- 
cumstaoces.  standing,  and  pecuniary  reli- 
ability of  merchants  and  dealers  tBrough- 
out  the  country,  and  keep  accounts  therecrf, 
so  that  the  subscribers  of  the  agency, 
when  applied  to  by  a  customer  to  sell 
goods  to  them  on  credit,  may,  by  resort- 
ing to  the  agency,  or  to  the  lists  which  it 
publishes,  ascertain  the  standing  and  re- 
sponsibility of  the  customers  to  whom  its 
purpose  is  to  extend  credit  That  on  or 
about  the  lOthday  of  December,  A.  1).  1887, 
the  said  Ambrose  A.  Weeks,  with  Intent  to 
obtain  a  standing  and  credit,  and  to  ex- 
tend information  therefor,  stated  and 
represented  to  said  Dun's  Commercial 
Agency,  Its  agrente  and  servants,  in  sub- 
stance, among  other  things,  that  he  then 
had  and  owned  a  stock  of  goods,  wares, 
and  merchandise,  and  that  he  had  made 
an  Inventory  of  such  stock,  which  showed 
an  amount  of  goods  on  hand  amounting 
to  f4,000  or  thereabouts.  That  he  then 
owned  a  house  and  lot,  store  and  bam, 
at  Orattan,  In  said  county,  tor  which  he 
paid  the  sum  of  fS,560  or  thereabouts. 
That  he  had  that  fall  built  an  addition  to 
bis  store  building,  and  that  it  was  filled 
with  goods.  That  he  then  owed  91>500on 
bis  residence,  which  was  secured  by  a 
mortgage  which  would  mature  a  year 
from  that  fall,  and  that  he  had  offered  to 
pay  up  the  mortgage,  but  the  mortgagee 
would  not  take  the  money  until  it  became 
dae.  That  he  also  then  owned  20  acres  of 
land,  worth  9800  or  thereabouta^  which 
was  free  and  clear  from  all  Incumbrances. 
That  be  had  good  accounts  amounting  to 
9400,  and  personal  property  worth  91,000, 
besides  household  goods,  furniture,  etc., 
which  were  valued  at  92,600.  That  he 
then  had  notes  and  cash  worth  about 
9300,  and  that  In  July  or  August.  1886,  his 
(the  said  Ambrose  A.  Weeks')  wife,  gave 
him  as  a  present  a  sum  of  92,000.  which 
she  received  from  the  estate  of  Thomas 
Byrne,  with  which  he  (the  said  Weeks) 
parchased  a  team  of  horses,  which  he  used 
in  bis  business,— making  his  gross  assets, 
in  round  numbers,  upwards   of  91  ,000; 


and  that  bis  total  sales  during  the  two 
years  he  had  been  In  the  trade  amounted 
to  921,000.  That  his  liabilities  consisted 
of  a  mortgage  on  his  said  residence  of 
91.600,  and  about  91,000  for  merchandise. 
Plnintilfs  further  aver  that  the  substance 
of  such  Information  was  reported  by  the 
said  Dun's  Commercial  Agency  to  the  said 
plaintiffs ;  and  that  the  said  plaintiffs,  in 
making  and  continuing  the  sale  of  the 
goods  to  the  said  Ambrose  A.  Weeks  after 
the  making  of  such  report,  and  especially 
during  the  time  the  goods  tor  which  the 
Indebtedness  in  this  action  arose,  relied  up- 
on the  said  statements  so  made  to  the  said 
commercial  agency,  and  believed  the  same 
to  be  true  and  that  such  sales  were  made, 
and  such  credit  granted  and  extended, 
upon  the  basis  of  suclf  representations. 
Plaintiffs  further  aver  that  such  represen- 
tations were  untrue  in  substance  and  iu 
fact,  and  were  known  to  be  so  by  said  de- 
fendant; and  that  afterwards,  and  on  or 
about  the  2&th  day  of  December,  1888,  the 
said  Ambrose  A.  Weeks  made  a  general 
asslgnthent  for  the  benefit  of  bis  creditors; 
and  tbey  (the  said  plaintiffs)  allege  that 
in  the  tall  of  ItiS?,  and  at  the  time  of  mak- 
ing such  reports  and  permitting  them  to 
bespread  abroad  for  the  purposes  afore- 
said, the  said  Ambrose  A.  Weeks  was 
owing  to  merchandise  creditors  between 
91,200  and  91,600,  and  was  owing  to  hia 
wife  the  sum  of  92,700,  and  was  largely  in- 
debted otherwise;  and  that  he  then  had 
on  hand  a  stock  of  only  about  92,600;  and 
that  the  said  Ambrose  A.  Weeks  wojb  at 
such  time  Insolvent,  and  unable  to  pay  his 
debts  in  full;  and  that,  by  means  of  such 
false  and  fraudulent  representations  upon 
the  part  of  the  saia  defendant,  they  (the 
said  plaintitts)  lost  and  were  wholly  de- 
prived of  their  said  goods,  wares,  and  mer- 
chandise, and  became,  and  were,  and  ever 
since  have  been  unable  to  secure,  collect, 
or  enforce  payment  for  the  same,  or  any 
part  thereof,  and  lost  and  became  deprived 
of  th^  value  thereof ;  to  the  great  damage 
of  them,  (the  said  plaintiffs,)  to- wit, In  the 
sum  of  910,000.  Therefore  they  bring  suit. 
There  is  also  a  count  added  in  trover.  To 
this  declaration  defendant  first  interposed 
a  demurrer,  and  claimed  as  causes  lor  de- 
ihurrer:  (1)  That  It  does  not  appear  by 
the  declaration  that  the  defendant  knew 
that  the  plaintiffs  were  members  of  Dun's 
Commercial  Agency  at  the  time  the  rep- 
resentations to  the  said  agents  were 
claimed  to  hare  been  made.  (2)  That  it 
does  nut  appear  by  the  declaration  that 
the  defendant  know  that  the  perdon  to 
whom  the  representations  were  made  was 
In  anyway  connected  wlthDun'sCommer- 
clal  Agency.  (3)  That  It  doeq,  not  appear 
by  tbe  declaration  that  the  representa- 
tions made  by  tbe  defendant  were  untrue 
in  tact.  (4)  Because  it  does  appear  by 
the  declaration  that  the  defendant  on  De- 
cember 29, 1888,  madea  general  assignment 
for  tbe  benefit  of  his  creditors.  (6)  Be- 
cause It  does  not  appear  by  the  declara- 
tion that,  by  virtue  of  said  assignment, 
said  plaintiffs  have  been  unable  to  collect 
the  amount  due  them,  nor  that  tbe  as- 
signed property  Is  not  sufficient  to  pay  off 
and  discharge  all  the  debts  owing  by  the 
defendant.  (6)  Because  It  does  nut  appear 
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by  the  declaration  that  the  plalntifla  did 
not  have  ample  and  ready  meanB  of  ascer- 
taining tho  truth  or  falsity  of  the  repre- 
sentations when  the  merchandise  was  sold, 
or  that  they  have  made  inquiry  of  the  de- 
fendant reffarding  his  financial  condition. 
iBHue  was  Joined  upon  the  demurrer,  and 
the  demurrer  overruled.  Error  is  assigned 
upon  this  ruling. 

The  cause  was  tried  before  a  Jury,  and 
after  the  plaintiffs'  proofs  were  closed 
the  defendant  demurred  to  the  plaintiffs' 
proofs,  and  asked  a  direction  to  the  Jury 
to  return  a  verdict  for  the  defendant. 
This  motion  was  overruled,  to  which  de- 
fendant excepted.  E.Kception  is  also  taken 
to  the  introduction  of  certain  evidence 
offered  by  plaintiffs,  and  also  to  the 
charge  of  the  court  as  given.  It  appeared 
upon  the  trial  of  the  cause  that  the  plain- 
tiffs are  wholesale  druggists,  doing  busi- 
ness in  the  city  of  Detroit.  The  defendant 
was  engaged  in  1887  and  1888  in  the  retail 
drue  business  at  Grattan,  this  state.  The 
defendant  had  prior  to  that  time  pur- 
chased goods  from  plaintiffs,  and  his  ac- 
count was  settled  and  closed,  and  the 
plaintiffs  had  instructed  their  traveling 
salesman  not  to  extend  credit  for  goods 
to  the  defendant.  Plaintiffs  were  subscrib- 
ers to  Dan's  Commercial  Agency,  and 
through  such  agency  there  came  to  their 
attention  the  statement  claimed  to  have 
been  made  to  such  agency  of  his  financial 
standing  and  condition.  Plaintiffs  claim 
that  thereafter  defendant  asked,  and  they 
•  gave  him,  credit  for  the  goods  in  conten- 
tion here,  relying  upon  the  statement  con- 
tained in  the  report  of  Dun's  Agency,  It  is 
claimed  by  the  plaintiffs  that  this  state- 
ment was  made  by  the  defendant  to  one 
Charles  M.  McWhorter,  an  agent  of  R.  6. 
Dun  &  Co.'s,  then  stationed  at  Grand 
Bapids,  and  that  the  defendant  came  into 
the  office  of  MuWhorter  on  December  19, 
18S7,  and  made  a  statement,  which  Mc- 
Whorter  took  down  in  writing  and  re- 
ported to  the  agency.  This  statemeiit  Is 
as  follows:  "A.  A.  Weeks,  Druggist  and 
Grocer,  Grattan,  Mich.,  Kent  Co.  Dec. 
19,  '87.  Called  and  stated  that  he  had 
built  an  addition  to  his  store  this  fall, 
making  it  now  110  feet  deep  by  20  feet, 
wide,  and  filled  with  goods.  Inventory 
completed  November  Ist  showed  stock  on 
bayd  $4,000,  (a  little  over.)  Has  it  In- 
■ured  for  93,000.  Owns  house  and  lot,  store 
and  barn  which  cost  him  93,550.  Store 
cost  f  1,200,  and  Is  paid  for.  Owes  f  1.500 
on  residence,  secured  by  mortgage,  which 
matures  a  year  from  tliis  fall.  Has  offered 
to  pay  it,  bnt  mortgagee  will  not  take  the 
money.  Store  and  house  insured  92,000. 
Bam  and  contents  insured  9500.  Owns 
20  acres  of  laud,  worth  9800,  and  free  from 
Incumbrance,  which  came  to  him  upon 
division  of  his  father's  estate.  Has  good 
accounts  amounting  to  9400;  and  person- 
al property  worth  91,000,  besides  house- 
hold goods  and  furniture,  etc.,  valued  at 
92,500,  insured  9400;  notes,  cash,  etc., 
about  9300,— making  gross  assets,  in  round 
nnmbers,  910,000,  exclusive  of  house  furni- 
ture. His  liabilities  consist  of  the  mort- 
gage on  residence,  91,500,  and  about  91,000 
for  merchandise.  Deducting  $1,500  for 
bomestead,  and  9250  for  personal  exemp- 


tion, would  show  a  margin  of  $5,750. 
About  July  or  August,  1886,  his  wife,  ^bo 
Is  a  sister  of  the  late  Tbos.  Byrne, received 
96,633  from  his  estate,  ont  of  which  she 
gave  her  husband  a  present  of  92,000,  par- 
chased  a  team  of  horses,  which  he  uses  in 
his  business,  and  Invested  the  rest  ($4,000) 
in  real  estate  mortgages.  She  has  now 
purchased  a  stock  of  dry  goods  amount- 
ing to  92)000,  for  which  she  paid  cash, 
and  is  doing  business  in  her  own  name, 
T.  M.  Weeks,  in  a  part  of  her  husband's 
store.  They  work  together,  employ  a 
housekeeper,  but  no  clerks,  and  keep  their 
buBlness  separate.  Weeks  is  postmaster, 
notary  pnblic,  writes  insurance,  etc..  and 
picks  up  a  few  dollars  outside  of  bis  regu- 
lar business.  He  informs  us  that  bis  to- 
tal sales  during  the  two  years  he  has  been 
in  trade  amount  to  921,000.  Building  the 
addition  to  his  store  absorbed  his  spare 
means,  so  that,  as  he  states,  has  tieen  a 
little  slow  with  some  accounts  lately. 
We  have  heard  no  complaints  about  him, 
^ands  well  in  thU  [Grand  Hapids]  mar- 
ket, and  has  sold  his  wares  with  confi- 
dence, but  buys  principally  in  Detroit. " 
It  l6  claimed  the  goods  were  sold  relying 
upon  the  truthfulness  of  this  reference, 
and  that  all  that  has  ever  been  received 
upon  them  is  9180.14,  which  was  received 
of  defendant's  assignee;  that,  at  the  very 
time,  his  inventory  of  stock  was  but 
92,600;  and  that  he  then  owed  his  mer- 
chandise creditors  from  91.200  to  91,500, 
and '  his  wife  $2,700,  and  at  the  time  was 
insolvent.  Under  the  charge,  which  sub- 
mitted to  the  jury  the  question  of  whether 
these  statements  were  made;  whether 
they  were  communicated  to  the  plaintiffs; 
whether  the  plaintiffs  believed  the  state- 
ments to  be  true;  whether  they  sold  the 
goods  to  defendant  on  the  basis  of  such 
statements;  whether  the  defendant  knew, 
or  had  reason  to  believe,  that  his  state- 
ments were  false,  or  that  they  were  reck- 
lessly made  in  the  manner  to  import  posi- 
tive knowledge  of  their  truth, — the  Jury 
found  in  favor  of  the  plaintiffs,  and  re- 
turned a  verdict  against  the  delendant. 

1.  The  court  was  not  in  error  in  overrul- 
ing the  demurrer  to  the  declaration:  and 
the  declaration  is  suSIciently  specific  to 
apprise  the  defendant  of  the  plaintiffs' 
claim  that  he  falsely  and  fraudulently  rep- 
resented-his  financial  condition  in  making 
the  report  to  Dun's  Agency;  that  they 
sold  in  reliance  upon  this  report:  and 
that  the  report  was  false  and  nntrue,  by 
means  of  which  the  plaintiffs  were  cheat- 
ed and  defrauded  out  of  the  value  of  the 
goods  sold  to  defendant  after  such  false 
and  fraudulent  representations  weremade. 

2.  The  court  was  not  in  error  In  over- 
ruling the  demurrer  to  the  plaintiffs' 
proofs.  It  was  held  in  Morley  v.  Insur- 
ance Co.,  ante,  502,  (decided  at  the  present 
term-  of  this  court,)  that  the  defendant 
must  announce  that  he  rests  his  case,  be- 
fore he  can  insist  that  the  court  should 
rule  and  pass  upon  the  question  of  the 
sufficiency  of  the  plalntifTs  testimony  to 
estahilsh  his  case;  and,  nn til  the  defend- 
ant has  BO  rented,  the  trial  court  has  the 
right  and  discretion  to  refuse  to  direct  the 
verdict  In  favor  of  the  defendant  upon  the 
claim  that  the  plaintifl's  evidence  falls  to 
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eRtubllsh  bla  case.  It  is  claimecl  by  the  de- 
fendant, however,  that  there  la  abaolutely 
iio  evidence  In  tbiB  record  tending  to  ahow 
that  the  plain  tiRa  were  ignorant  ol  the  fala- 
ty  of  the  defendant's  atatenients,  and  be 
lieved  them  true,  in  so  far  as  auch  atate- 
menta  are  claiined  to  be  false,  or  that  the 
plaintiffs  were  anable  to  prevent  the 
fraud.  That  the  plaintiffs  had,  at  the 
time  they  received  the  report  from  the 
commercial  agency,  a  letter  from  the  de- 
fendant himself,  in  which  he  purports  to 
Kive  a  general  statement  of  his  business 
affairs.  That  thin  letter  disagreed  with  the 
report  as  furnished  by  the  commercial 
agency  in  every  important  particular,  and 
substantiates  the  defendant's  statement 
that  the  plaintiffs  knew  that  the  com- 
mercial agency  was  not  responsible  for 
the  correctness  of -the  reports,  and  they 
had  never  called  upon  the  commercial 
agency  for  the  report.  That  plaintiffs 
bad  been  dealing  with  the  defendant  from 
the  time  be  had  commenced  business,  and 
that  he  had  paid  them  large  sums  of 
money,  and  dealt  with  them  fairly  and 
honestly.  That  they  knew,  in  making  the 
statement  to  them  in  his  letter,  he  would 
make  it  as  favorable  as  the  circumstances 
wnald  allow.  That  the  report  of  the  com- 
mercial agency  bore  opon  its  face  otrldence 
ot  the  opinion,  speculation,  and  conclu- 
sion of  the  Bubagents  of  R.  G.  Dun  &  Co. : 
hence  they  copld  not  clnlni  that  they  were 
anable  to  prevent  the  fraud ;  nor  did  they 
attempt  to  prove  that  they  were  igno- 
rant of  the  falsity  of  the  statements. 
That,  in  order  to  obtain  damages  in  law 
tor  an  injury  caused  by  deceit,  it  most  be 
shown  that  there  was  a  false  representa- 
tion of  material  facts,  made  with  knowl- 
edge of  its  falsity ;  that  the  injured  party 
was  ignorant  of  its  falsity,  and  believed 
it  true;  and  that  it  was  made  with  the 
intent  that  it  should  be  acted  opon:  and 
that  it  was  acted  upon  by  the  injured 
party.  It  is  claimed  that  the  testimony 
In  this  case  falls  far  short  of  showing 
some  of  these  important  and  necessary 
elements,  constituting  the  plaintiffs' claim 
and  right  to  recovery.  Under  the  charge 
of  the  coort,  we  think  these  questions 
were  fully  settled  by  the  Jury,  and  that 
there  was  testimony  sutHcient  to  go  to 
the  Jury  to  establish  the  plaintiffs'  claim. 
It  appears  that  the  defendant  visited 
the  office  of  Mr.  McWhorter  on  December 
19,  1887,  and  was  there  told  by  him  that  he 
had  heard  something  in  regard  to  his  (Mr. 
Weeks')  business  which  made  him  wish  to 
know  what  the  facts  were.  That  Mc- 
Whorter then  sat  down  at  the  table.  The 
defendant,  seated  opposite  him  at  the 
other  side  of  the  table,  then  made  the 
statement  heretofore  set  out.  That  Mc- 
Whorter at  once  forwarded  this  report  to 
Don's  Commercial  Agency  at  Detroit,  from 
whom  the  plaintiffs,  being  subsciibers 
thereto,  received  it.  The  defendant  him- 
self, as  it  appears  from  his  testimony,  had 
prior  to  that  time  been  the  reporter  to 
this  same  agency,  and  knew  the  purpose 
for  which  this  Information  was  being  ob- 
tained, and  that,  when  a  representation 
of  that  kind  was  made  in  regard  to  the 
financial  condition  and  affairs  of  one  en- 
gaged in  commercial  buniuess.  it  was  ijeut 


to,  the  agency  at  Detroit,  and  tbeir  vari- 
ous agencies,  and  that  all  subscribers  to 
such  agency  obtained  such  information  of 
the  financial  standing  of  the  party  so  re- 
ported, and  that  this  report  was  being 
obtained  for  the  purpose  of  showing, 
through  the  agency,  his  financial  condi- 
tion. There  w^b  evidence,  properly  sub- 
mitted to  the  Jury,  showing  the  falsity  of 
this  statement  in  many  particulars,  and 
we  think  sufficient  to  warrant  the  finding 
of  the  Jury  that  the  statement  was  false, 
and  that  It  was  made  with  knowledge 
of  its  falsity.  We  find  nothing  in  the  rec- 
ord that  the  plaintiffs  had  any  knowledge 
of  its  falsity;  but  the  testimony  shows 
conclusively  that  they  believed  it  to  be 
true,  and  relied  upon  it  in  making  the 
sales ;  and  it  is  equally  evident  that  the 
defendant,  in  making  this  statement  to 
Mr.  McWhorter,  whom  he  knew  was  an 
agent  of  Dun  &  Co.,  made  it  with  full 
knowledge  that  it  would  be  reported  to 
the  agency,  and  would  b&relied  upon  by 
the  parties  of  whom  he  might  ask  credit. 
The  charge  o^  the  court  upon  this  branch 
of  the  case  was  as  fair  to  the  defendant  as 
he  had  a  right  to  ask,  under  the  testi- 
mony given  in  the  rase.  The  court  Btated 
to  the  jury  as  follows:  "The  defendant's 
claim,  as  -I  understand  It,  is  that  he  did 
not  make  all  the  representations  imputed 
to  him;  that  those  which  he  did  make 
were  true;  that  the 'representations  were 
not  made  for  the  purpose  of  obtaining 
credit,  but  were  made  In  a  casual  conver- 
sation. To  entitle  theplqintlffs  to  recover 
in  this  action,  they  mnst  prove,  by  a  fair 
preponderance  ol  evidence,  that  the  de- 
fendant did  make  to  the  agent  of  Dun's 
Com.  Agency,  on  or  about  the  19th  day 
of  December,  1S87,  the  statements  he  is 
charged  In  the  plaintiffs'  declaration  with 
having  made,  or  that  he  had  made  some 
material  part  of  them;  that  the  state- 
ments made  by  the  defeudant'tothe  Dun's 
Com.  Agency  were  untrue  in  fact  at  the 
time  he  made  them,  or  that  some  mate- 
rial part  of  such  statements  were  untrue, 
and  that  they  were  made  by  the  defend- 
ant with  the  intention  and  for  the  purpose 
of  obtaining  a  standing  thereby ;  that  the 
agency  communicated  to  the  plaintiffs  the 
statement  so  made  to  it  by  defendant; 
and  that  the  plaintiffs  believed  such  state- 
ment to  be  true,  and  by  reason  of  such 
Btatementwere  induced  to, and  dld.sell  to 
defendant  and  give  him  credit  tnerefor, 
and  that  they  would  nof  have  done  so 
had  be  not  made  such  statements. "  There 
is  no  error  in  this  InBtructicm.  The  doc- 
trine so  laid  down  by  the  trial  court  is 
folly  supported  by  Oenesee  Co.  Sav.  Bank 
▼.  Michigan  Bargr  Co.,  52  Mich.  164,  17  N. 
W.  Rep.  790;  Eaton  v.  Avery.  83  N.  Y.  31 ; 
Com.  V.  Call,  21  Pick.  515;  Com.  v.  Harley, 
7  Mete.  (Mass.)  462. 

It  appears  that  prior  to  the  commence- 
ment of  this  suit  defendant  made  an  as- 
signment, under  the  statute,  of  all  of  his 
property  for  the  benefit  of  his  creditors. 
That  after  this  suit  was  commenced,  and 
while  the  defendant's  estate  was  being 
administered,  the  plain  tiffs  presented  their 
account  to  defendant's  assignee,  and 
asked  to  be  prorated  with  other  creditors 
for    the   amount  of    their  claim.    Tbey 
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proved  tbeir  'claim,  and  filed  It  as  a  cred* 
itor  ol  the  estate,  and,  before  the  present 
suit  was  brongbt,  received  a  dividend 
thereon  of  16  per  cent.  It  was  clalnie<l 
by  the  defendant  on  the  trial  below,  and 
It  la  claiifled  here,  that  this  constituted  a 
waiver  on  the  part  of  the  plaintiffs  ot  any 
clalni  fordamages  forobtaUilngthe  goods 
by  niedns  ot  false  representations.  This 
raises  the  most  important  questlun  In- 
volved in  this  controversy.  The  claim 
was  made  and  sworn  to  by  John  M. 
Hinchman,  one  of  the  plaintiffs,  on  April 
2, 1889.  The  claim  is  In  the  usual  form  of 
claims  presented  by  creditors  in  case  ot 
assignment,  and  states  that  Weeks  is  In- 
debted to  the  firm  in  the  pum  of  fl  ,202.61,  for 
and  on  account  of  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  T.  H. 
Hinchman  &  Sons  to  blm,  and  that  the 
amount  actually  unpaid  and  owing  is  the 
above-stated  snm;  that  the  actual  con- 
sideration thereof  is  the  sale  of  the  goods, 
wares,  and  meKhandise  at  the  dates,  and 
for  the  prices  and  amounts,  specified  in 
the  account;  and  a  copy  of  the  accoant 
is  attached.  It  is  further  stated  In  the 
claim  that  the  Indebtedness  arose  and  ac- 
crued at  or  about  the  dates  specified  In 
the  account,  and  became  due  immediately 
thereafter,  and  that  no  securities  are  held 
therefor.  Mr.  Hinchman. in  his  statement 
of  claim,  then  says:  "Deponent  further 
says  that  the  said  T.  H.  Hinchman  &  Sons 
claim  that  the  said  goods  were  purchased 
under  and  by  virtue  of  false  and  fraudu- 
lent representations  as  to  his  financial 
condition,  credit,  and  standing,  and  that 
the  goods,  wares,  and  merchandise  men- 
tioned In  said  account  were  purchased  by 
the  said  Ambrose  A.  Weelcs  when  In  an  in- 
solvent condition,  without  intending  to 
payfor  the  same;  upon  which  representa- 
tions aforesaid  the  said  T.  H.  Hinchman 
ft  Sons  relied  at  the  time  of  the  sale  and 
delivery  of  s*ald  goods;  and  that  by  rea- 
son thereof  the  said  T.  H.  Hinchman  & 
Sons  have  caused  an  action  to  be  brought 
In  the  circuit  court  for  the  county  of  Kent 
tor  trespass  on  the  case,  tor  the  fraudu- 
lent purchase  of  said  goods  by  virtue  ot 
said  false  and  fraudulent  representations, 
and  without  intent  to  pay  tor  the  same, 
upon  the  part  of  him,  (the  said  Ambrose 
A,  Weeks.)  And  this  deponent  tben-fnre 
claims  that  the  said  Ambrose  A.  Weeks  is 
Indebted  to  the  said  T.  H.  Hinchman  & 
Sons  in  the  sum  of  twelve  hundred  two 
and  61-100  dollars,  (f  1,202.61,)  aforesaid, 
for  and  on  account  of  the  purchase  ot 
goods,  wares,  and  merchandise  for  the 
value  stated  in  said  account,  by  virtue  of 
false  and  fraudulent  representations  as  to 
his  financial  condition,  credit,  and  stand- 
ing, and  without  intent  to  pay  tor  the 
same  by  him,  (the  said  Ambrose  A.  Weeks, ) 
and  upon  which  the  said  T.  H.  Hinchman 
&  Sons  then  relied ;  which  said  false  and 
fraudulent  representaUons  were  untrue  in 
substance  and  in  tact,  and  well  known  to 
be  BO  by  him,  (the  said  Ambrose  A. 
Weeks.) "  The  contention  here  is  not  that 
the  plaintiffs,  under  this  claim  and  state- 
ment, could  not  legally  obtain  their  pro 
rata  share  of  the  dividend  nt  the  hands  ot 
the  assignee  in  the  assignment  proceed- 
ing, but  that,  having  received  such  divi- 


dend, the  plaintiffs  are  now  estopped 
from  claiming  that  the  goods  were  ob- 
tained from  them  by  the  d^endant  by 
false  and  fraudulent  representatlona.  and 
that  they  have  waived  any  right  ot  re- 
covery In  the  present  action  for  the  traod, 
by  the  acceptance  of  the  dividend.  The 
court  below  instructed  the  Jury  upon  that 
question  as  follows :  **  In  this  connection, 
I  ought  to  say  to  you  that  in  my  Judg- 
ment the  tact  that  plaintilfB  presented  the 
cicdm  tor  allowance  in  the  aasignment 
proceedings  in  the  manner  in  which  It  was 
presented,  reciting  the  fact  of  thependencj 
ot  this  action,  and  disclaiming  any  waiv- 
er, declaring  that  they  did  not  waive  their 
rights  under  the  action  then  pending,  can- 
not affect  this  suit  In  any  way ;  and  the 
matter  is  only  to  be  considered  by  yon  In 
making  the  proper  reduction  ot  whatever 
was  received  before  that. "  Thete  was  no 
error  in  this  instruction.  The  question  Is 
not  presented  whether  the  plaintiffs  had 
or  had  not  the  right  to  receive  from  the  as- 
signee this  dividend,  bat  whether,  having 
made  claim  as  a  creditor,  they  waived 
tbeir  right  to  maintain  this  action  for 
damage  for  the  fraud  practiced  upon 
them.  It  Is  well  settled  that  plalntlffa 
cannot  maintain  inconsistent  positions; 
that  thsy  could  not  commence,  prosecute, 
and  maintain  suit  upon  one  theory,  and 
then  abandon  that  theory,  and  adopt  an- 
other entirely  Inconsistent  to  the  first, 
where  the  assertion  ot  the  latter  would 
be  a  positive  negation  of  the  first.  The 
present  action  is  fur  damages  for  the 
fraud.  The  measure  of  their  damages, 
however,  would  be  the  value  of  the  prop- 
erty obtained  by  means  of  the  fraudulent 
representations,  with  interest.  The  claim 
made  and  filed  sets  out  the  fraud  by 
which  these  goods  were  obtained,  and  is 
In  no  sense  a  waiver  of  the  claim  made  In 
the  declaration  in  this  case,  bnt  is  en- 
tirely consistent  with  it,  and  sets  ont  the 
fraud  practiced  In  obtaining  the  goods  for 
which  claim  is  made  before  the  assignee. 
Instead  of  being  a  waiver  ot  the  fraud, 
the  claim  asserts  the  fraud,  and  the  fraud- 
ulent means  used  a,nd  practiced  by  the  de- 
fendant in  procuring  them.  This  was  not 
a  waiver  of  the  claim  made  In  the  declara- 
tion, and  the  court  was  not  In  error  In  so 
directing  the  Jury. 

Some  errors  are  claimed  in  reference  to 
the  adralHsIon  of  testimony  by  the  court 
upon  the  trial.  It  is  asserted  that  the 
court  was  In  error  in  perroitfing  the  wit- 
ness McWhurter  to  testify  as  to  the  meth- 
od of  doing  business  of  the  Dun  Agency  In 
regard  to  collecting  reports.  There  Is  no 
error  In  this.  It  was  a  matter  proper  to 
be  Inquired  Into,  as  were  all  the  facts  and 
circumstances  surrounding  the  making  of 
the  report  to  McWhorter,and  the  manner 
In  which  the  plaintiffs  received  their  in- 
formation as  to  the  defendant's  standing. 
There  was  no  error  In  permitting  the 
plaintiffs  to  show  that  they  directed  their 
salesman,  prior  to  the  time  this  report 
was  made,  to  call  upon  defendant,  and 
their  refusal  to  sell  him  goods,  prior  to 
that  date.  It  is  claimed  that  the  court 
was  In  error  In  allowing  the  witness  Mc- 
Whorter  to  testify  and  read  to  the  Jury 
the  report  claimed  by  blm  to  be  the  orlgi- 
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nal  report  made  to  B.  G.  Dun  &  Qo.  It 
appears  that  the  atatement  taken,  by  Mo 
W  horter  waa  not  read  over  to  the  defend' 
ant  at  the  thne  It  waa  made,  nor  signed 
by  him;  and  the  paper 'Whicb  the  wit- 
ness McWhorter  bad  appear!  to  have 
been  a  copy  of  the  statement  taken  down 
by  him  froui  the  defendant.  But  the  wit- 
ness testified,  and  claimed  to  state  from 
his  recollection,  aided  by  the  paper,  just 
what  thedefendant  said  as  to  his  flnanc-ial 
standtnK.  There  was  no  error  in  this, 
and,  if  there  was  error,  no  exception  was 
taken  to  the  rnllng  of  the  court  in  permit- 
tlng  the  witness  to  testify,  and  therefore 
it  cannot  be  considered.  We  find  no  er- 
ror in  the  record,  and  the  judgment  must 
be  affirmed,  with  costs.  Tbe  other  luii- 
tlcea  concurred. 


Ct^w  y  Pltimmer. 
(SuprwiM  Court  oj  Afichiffom.    Kay  8,  IMl.) 

TXOTXR    ASJJKST    CO-TJEnXNT   TOB    CnTTiao   TiM- 

BBB  —  Deeds  —  Identitt  or  Pabtibs  — Wife's 
Iixnds-^Probatino  Fobeiok  Wiu, — Deiivxbbr 

to  BVTOBIIOB.  ^ 

1.  In  trover  for  ttmber,  s  certain  deed  in 
^aintUI'a  ohaiii  of  title  wm  made  toone  "Harriet 
M.  Andrews, "  and  the  next  one  was  ezecuted*by 
"Harriet  Andrews "  and  her  husband.  In  tiw 
body  of  the  latter  deed  sbe  was  described  as 
Harriet  N.  Andrews,  and  in  each  as  a  resident  of 
the  same  town.  Held,  that  tike  identity  was  suf- 
floiently  established. 

8.  A  deed  by  husband  and  wife,  thoogh  not 
expressly  parporting  to  ccmvey  the  individaal  es- 
tate of  ute  latter,  passes  all  her  interest  therein. 

a.  How.  St  Hich.  tl  6804-6807,  provide  that 
wills  dnly  probated  in  other  states  may  be  al- 
lowed ana  recorded  In  any  connty  in  which  the 
testator  may  have  property,  if,  on  hearing,  it 
Shall  appear  proper  to  tne  probate  court,  and  that 
an  authenticated  copy  shall  be  filed  and  recorded, 
and  shall  have  the  same  effect  as  if  originally 
proved  there,  field,  that  a  will  thus  dnly  proved 
sad  allowed,  although  the  court  neglected  to  re- 
cord it,  passed  the  title  to  the  propenrty. 

»4,  tJnder  section  5806,  nravldlng  that  when  a 
dniy-authentlcated  copy  oi  such  will  "shall  be 
prodnoed  by  the  executor,  or  other  person  inter- 
ested in  snob  will, "  the  probata  court  shall  ap- 
point a  time  and  place  of  hearing,  eto.,  a  person 
acting  as  agent  of  the  estate,  and  authorized  by 
the  reiiresentatives  thereof,  is  competent  to  "pro- 
dnoe"  the  copy  for  probate. 

6.  It  was  in  the  discretion  of  the  trial  court 
to  overrule  a  motion  in  the  nature  of  a  demurrer 
to  plaintilt's  evidence  on  the  ground  that  no  con- 
version was  shown,  and  no  demand  for  th^spe- 
elflo  property  proved,  when  defendant  did  not  an- 
nounce that  he  rested  his  case. 

6.  Trover  will  lie  by  one  co-tenant  against 
onotherfor  unlawfully  cutting  and  removing  tim- 
ber; and  the  fact  that  itwos  liablb  to  destruction 
by  Are  is  no  defense. 

7.  The  action  is  not  barred  by  the  fact  that 
at  the  commencement  of  tbe  action  defendant  stlU 
had  in  his  possession  a  portion  of  the  timber. 

Error  to  circuit  conrt,  Saginaw  county. 
THraney  &    Wtsadock,    for    appellant. 
ilarkey  &  HhU,  for  appellee. 

LoNO,  J.  The  plaintiff  is  a  resident  of 
tbe  state  of  New  York,  and  is  the  widow 
of  Charles  Clow,  deceased.  Tbe  action  is 
troveif,  brought  in  tbe  Saginaw  circuit 
eoart,  to  recover  from  defendant  tbe  value 
of  two-thirds  of  tbe  pine  timber  cut  and 
removed  by  him  from  lauds  In  Ogemaw 
county,  and  manulavtnred  into  lumbei^ 


Defendant  resides  In  Saginaw  connty. 
The  verdict  and  Judgment  was  for  the 
plalntlB  in  tbe  court  below  for  about 
f3,Si00.  Defendant  brings  the  case  here  by 
writ  of  error.  The  plaintiff  claims  to  be 
a  tenant  in  common  with  the  defendant 
of  tbe  lands  from  which  the  timber  was 
takftu.  Tbe  land  was  patented  by  Ed- 
mund Heather,  May  10, 1867,  and  by  suc- 
cessive conveyances  passed  to  the  parties 
to  this  action,— as  plaintiff  claims,  one- 
third  to  defendant,  one-third  to  plaintiff 
a^  E31en  J.  Keller,  and  one- third  to  Julia 
D.*Liewls.  Before  the  cummencenient  of 
tbe  present  salt,  Ellen  J.  Keller  and  Julia 
D.  Lewis  assigniMl  their  right  of  action  to 
the  plaintiff.  Tbe  plaintiff,  on  tbe  trial. 
Introduced  in  evidence  the  patent  to 
Heather,  a  warrant>  deed  from  Heather 
to  William  P.  Irwin,  and  warranty  deed 
from  Irwin  and  wife  to  Harriet  N.  An- 
drews, of  Sodas,  Wayne  county,  N.  Y. 
Plaintiff  then  offered  a  warranty  deed 
from  Gyms  Andrews,  of  Sodus,  Wayne 
county,  N.  Y.,  and  Harriet,  his  wife,  to 
Chauncey  Ives,  dated  February  14,  1867, 
parporting  to  convey  tbe  lands  in  ques- 
tion. The.  introduction  of  this  deed  in  evi- 
dence was  objected  to  by  defendant's 
counsel  for  the  reasons :  (1)  That  it  pur- 
ports to  be  a  deed  of  Cyrus  Andrews  and 
Harriet,  his  wife,  and  does  not  purport  to 
be  tbe  deed  nor  to  convey  tbe  indlTidual 
Interest,  of  Harriet  Andrews,  as  tbe  only 
covenant  in  the  deed  Lb  that  of  Cyrus 
Andrews,  as  follows:  "With  all  tbe 
eatate,  right,  title,  and  interest  therein  of 
the  sold  party,"  etc.,  of  tbe  first  part; 
"and  the  said  Cyrus  Andrews  does  hereby 
covenant."  (2)  That  it  Is  signed  and  ac- 
knowledged by  Harriet  only,  and  that  tbe 
Harriet  Andrews,  grantor  In  this  deed,  is 
not  shown  to  be  the  Harriet  N.  Andrews 
to  whom  the  land  in  dispute  was  con- 
veyed. Tbe  court  overruled  these  objec- 
tions, and  permitted  the  deed  to  be  intro- 
duced In  evidence  as  a  link  iu  the  chain  of 
plaintiff's  Utle. 

Before  passing  upon  tbe  questions 
raised  here,  we  will  notice  the  claim  of  title 
of  the  respective  parties,  as  tbey  t>otb 
claim  title,  it  either  have  title,  under  tbe 
deed  of  Cyrus  and  Harriet  Andrews,  above 
noted.  Chauncey  Ives  conveyed  by  deed 
of  warranty  to  George  E.  Clow,  Charles 
Clow,  and  Abram  Clow.  On  December  6, 
1876,  and  after  tbe  deed  from  Edmund 
Heather  to  him.  William  P.  Irwin  acquired 
a  tax-title  under  tax-deed  from  tbe  audi- 
tor general.  William  P.  Irwin,  Abram 
Cluw,  and  Charles  Clow  died  after  the  in- 
terests in  said  land  bad  vested  in  each  of 
them,  and  each  leaving  a  last  will  and  tes- 
tament. Atthe  time  of  their  decease  th«y 
were  all  residents  of  the  state  of  New 
York,  and  their  several  wills  were  duly 
admitted  to  probate  in  that  state.  Certi- 
fied copies  of  tbese  wills  were  filed  In  tbe 
probate  court  for  Saginaw  and  Ogemaw 
counties,  this  state,  and  the  three  wills 
were  subsequently  admitted  to  probate 
in  those  cnnnties  Tbe  executrices  under 
tbe  Irwin  will  conveyed  their  interest  in 
that  estate  to  Julia  D.  Lewis,  George  E. 
(■low,  and  Charles  Clow.  Julia  D.  Lewis 
also  took,  aM  sole  devisee  under  the  will  of 
Abram  Clow,  all  his  interest  in  the  laud. 
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By  the  will  of  Charles  Clow,  hiB  widow, 
Lucy  Clow,  took  a  life-estate,  ami  the  re- 
mainder in  .fee  vested  in  Btleii  J.  Keller. 
Subsequently,  Julia  D.  L&wis  and  Ellen  .T. 
Keller  assigned  their  cause  of  action 
against  the  defendant  to  Lm-y  Clow,  the 
plaintiff  in  this  suit ;  thus  placing  in  the 
plaintiff  full  interest  In  the  undivided  two- 
thirds  interest  owned  by  the  representa- 
tives of  Abram  and  Charles  Clow,  de- 
ceased. The  defendant  acquired  the  sole 
ownership  to  the  undivided  one-tblrd  in- 
terest owned  by  George  E.  Clow.  Certain 
objections  were  made  to  the  Introductron 
in  evidence  by  the  plaintiff  of  certain  of 
the  proceedings  for  the  probate  and  al- 
lowance of  the  wills  pf  Abram  Clow  and 
Charles  Clow.  These  will  be  noticed  after 
having  disposed  uf  the  questions  raised 
opon  the  admissibility  In  evidence  of  the 
deed  of  Cyras  and  Harriet  Andrews  to 
Chauncey  Ives. 

1.  The  objection  that  the  deed  is  made 
and  executed  by  Cyrus  Andrews  and  Har- 
riet, his  wife,  and  does  not  purport  to  be 
the  deed,  and  does  not  convey  the  individ- 
ual Interest,  of  Harriet  N.  Andrews,  has 
no  force.  7hat  question  was  fully  settled 
in  Helnmlller  v.  Hatheway,60  Mich.  395, 27 
N.  W.  Rep.  558.  It  was  there  said :  "When 
the  wile  joins  with  her  husband  in  the  con- 
veyance of  the  fee  of  land  of  which  she 
is,  in  whole  or  in  part,  the  sole  owner,  she 
conveys  all  her  interest  therein,  though 
she  can  only  be  held  liable  upon  her  cove- 
nants In  such  deed  to  the  extent  of  b(>r 
sole  property  conveyed." 

2.  II  is  claimed  that  there  was  no  proof 
of  identity  of  Harriet  Andrews  who  signed 
the  deed  as  the  wife  of  Cyras  Andrews  as 
the  same  Harriet  N.  Andrews  to  whom 
William  P.  Irwin  conveyed  the  land.  It  is 
said  by  counsel  for  the  defendant  that,  be- 
fore the  deed  could  be  offered  in  evidence 
for  the  purpose  of  showing  the  transfer  of 
title,  the  plaintiff  should  have  liftroduced 
proof  showing  such  Identity :  that, the  at- 
tention of  the  party  having  been  called  to 
the  fact,  and  the  opportunity  given  to 
show  such  Identity,  if  it  existed,  it  raised 
a  strong  presumption  that  the  person 
who  signed  the  deed  with  Cyrus  Andrews 
as  Harriet,  his  wife,  was  not  the  Harriet 
N.  Andrews  who  took  title  from  William 
P.  Irwin.  There  might  nave  been  some 
force  In  this  objection  did  it  not  appear 
that  Harriet  N.  Andrews  who  took  title 
from  Irwin  was  a  resident  of  Sodus, 
Wa.vne  county,  N.  Y.,  and  that-  Harriet 
Andrews  who  Joined  with  Cyrus  Andrews 
as  bis  wife  in  the  execution  of  the  deed  to 
Chaunfey  Ives  was  also  described  as  a 
resident  of  Sodus,  Wayne  county,  N.  Y., 
a»d  was  also  described  in  the  body  of  this 
deed  as  Harriet  N.  It  is  also  of  some  sig- 
nificance that  the  defendant  claims  title 
under  and  through  this  same  conveyance. 
If  the  plaintiff's  title  is  not  perfect  and 
complete  under  this  conveyance,  then  the 
defendant's  title  is  also  an  Imperfect  one; 
for  under  defendant's  contention  the  title 
to  the  whole  property  would  yet  rest  in 
Harriet  N.  Andrews.  We  think  this  was 
a  Hufflcient  identity  of  the  parties,  and 
the  court  was  not  in  error  in  admitting 
the  deed  in  evidence  as  a  link  In  the  chain 
of  title  of  the  parties  to  this  controversy. 


8.  J9b  before  stated,  Abram  Clow  devised 
all  his  property,  both  real  and  personal, 
after  certain  specific  bequests,  to  his 
daughter  Julia  D.  Lewis;  and  Charles 
Oow  devised  his  property,  both  real  and 
personal,  to  his  widow.  Lucy  Clow,  dur- 
ing her  natural  life,  and  after  her  death  to 
his  daughter  Ellen  J.  Keller;  and  the 
rights  of  action  were  assigned  by  Julia  D. 
LkwIr  and  Ellen  J.  Keller  to  the  plaintiff. 
The  tax-deed  to  Mr.  Irwin  having  been 
introduced  in  evidence,  the  plaintiff,  lor 
the  purpose  of  showing  the  title  in  herself, 
offered  in  evidence  the  flies  of  the  probate 
court  of  Saginaw  county  in  the  matter  of 
the  estate  of  William  P.Irwin.  Counsel 
for  the  defendant  objected  to  the  introduc- 
tion of  these  proceedings  for  the  reason 
that  the  will— an  authenticated  copy  of 
which  was  admitted  to  probate  in  that 
court — had  never  been  recorded,  and  that 
the  petition  for  ttie  probate  of  the  will  was 
not  made  by  any  one  having  an  interest 
In  the  estate  of  William  P.  Irwin,  and  the 
petitioner  was  not  authorized  by  law  to 
make  the  same.  Section  6S04,  H6w.  St., 
provides  thiU:  "no  will  shall  be  effectnal 
to  pass  either  real  or  personal  estate  un- 
less It  shall  have  been  duly  proved  and  al- 
lowed In  the  probate  court  as  provided  In 
this  chapter,  or  on  appeal. "  Section  5805 
provides  that  "all  wills  which  shall  have 
been  duly  proved  and  allowed  in  any  other 
of  the  United  States,  or  in  any  foreign 
country  or  state,  according  to  the  laws  of 
such  state  or  country,  may  be  allowed, 
filed,  and  recorded  in  the  probate  court  of 
any  county  in  which  the  testator  shall 
have  real  and  personal  estate  on  which 
such  will  may  operate  in  th3  manfier  men- 
tioned In  the  followingsections. "  Section 
6806  provides  that  "  when  a  copy  of  sach 
will,  and  the  probate  thereof,  duly  au- 
thenticated, shall  be  produced  by  the  ex- 
ecutor, or  other  person  Interested  In  such 
will,  to  the  probate  court, such  court  sh^Ul 
appoint  a  time  and  place  of  hearing, "  etc. 
Section  5807  provides:  'If,  on  hearing  the 
case.  It  shall  appeeir  to  the  cimrt  that  the 
instrument  ought  to  be  allowed  in  this 
state  as  the  last  will  and  testament  of  the 
deceased,  the  copy  shall  be  filed  and  re- 
corded, and  the  will  shall  have  the  same 
force  and  effect  as  if  it  had  been  originally 
proved  and  allowed  in  the  same  court." 
It  is^Iaimed  that  under  this  statute  the 
recording  of  the  will  was  h  necessary  pre- 
requisite to  the  conveyance  of  any  title  to 
the  lands  in  controversy.  The  mere  fact 
that  the  will  was  not  recorded  would  not 
be  a  fatal  defect  to  the  proceedings  in  the 
probate  court.  The  will,  it  appears,  was 
duly  proved  and  allowed  as  provided  by 
the  statute,  and  the  authenticated  copy 
deposited  and  filed  In  that  court.  The 
recording  was  a  mere  omission  of  clerical 
duty  on  the  part  of  the  court,  and  could 
be  performed  at  any  time,  having  relation 
back  to  the  time  of  its  allowance. 

The  petition  for  the  probate  of  the  wlU 
was  made  by  Edwin  N.  Hubbell.  It  is  In 
the  usual  form  of  petition  for  the  pnjbate 
and  allowance  of  foreign  wills,  and  in  It 
the  petitioner  states  and  represents  that 
"  he  is  acting  in  this  state  as  the  agent  of 
the  estate  of  William  P.  Irwin,  deceased, 
is  looking  after  his'  interests  and  estate 
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liei-e.  and  that  be  in  autborised  by  tbe 
n»prei»entatlve8  uf  said  estate  to  make  this 
petition  In  tlieir  liehalf  and  interest." 
The  learned  counsel  lor  defendant  insists 
that  Ms.  Habbell  was  not  autborised  to 
make  this  petition,  as  he  does  not  come 
within  the  province  of  the  statute  above 
stated,  as  helsnot  "the  executor  named 
Id  the  will,  nor  is  he  a  person  'iutere*ted 
In  such  will ; "  and  that  therefore  the  pro- 
bate court  had  no  jurisdictluu  to  proceed 
to  its  allowance  and  approval.  Counsel 
cited,  in  support  of  this  proposition,  Be- 
sancon  v.  Brownson,  39  Mich.  392;  but 
in  that  case  it  does  not  appear  that  the 
I>etition  set  forth  that  the  petitioner  was 
authorized  by  the  representatives  of  said 
estate  to  make  tbe  petition  in  their  be- 
half, or  that  Bnownsou  was  actinfc  (or 
and  in  behalf  uf  the  estate  in  wtaicb  the 
petition  was  made.  In  the  present  case-it 
appears  affirmatively  by  the  petition  that 
tbe  petitioner  was  authorized  by  the  rep- 
renentatlves  of  the  estate  to  make  the  pe- 
tition for  the  probate  and  allowance  of  tbe 
will.  We  think  the  statute  required  no 
more  than  this.  Tbe  executors  under  the 
will,  or  the  heln  at  law.  could  have  made 
a  petition.  They  were  ref-'-nts  of  the 
state  of  New  York.  Appar<.iiily,  the  will 
was  forwarded  to  this  state  by  the  execu- 
tors and  parties  interested  in  the  estate 
for  allowance  here,  for  the  reason  that  cer- 
tain real  estate  belonging  to  the  deceased 
was  Icjcated  in  Saginaw  county.  If  the 
statute  is  to  bo  constnied  as  claimed.  It 
would  require  the  personal  intervention  of 
the  executors  or  the  heirs  at  law.  and 
would  prohibit  them,  or  either  of  them, 
from  acting  by  or  tfirough  an  agent  duly 
appointed  (or  that  purpose.  It  is  said, 
however,  that  this  construction  must  be 
tflven  to  the  statute,  for  the  reason  that 
no  one  could  appeal  from  a  decision  of  the 
probate  court  in  tbe  matter  of  the  allow- 
ance of  the  win  except  some  party  ag- 
grieved by  such  decision,  and  that  it  could 
not  be  sain  that  tbe  petitioner,  Mr.  Hob- 
bell,  would  be  aggrieved  by  whatever  dis- 
position the  probate  court  might  make  of 
the  case.  But  this  lo  the  language  used  in 
nearly  all  of  the  statutes  allowing  appeals 
from  Inferior  courts.  In  api)ealB  from  jus- 
tice court  to  the  circuit  court,  the  statute 
provides  "that  any  party  to  the  judg- 
ment rendered  by  the  justice  of  the  peace, 
conceiving  hiaiself  aggrieved  thereby, 
may  appeal, "  etc.  In  these  cases  it  has 
been  the  constant  practice  for  the  agent 
and  attorneys  of  parties  to  make  the  req- 
nisite  affidavit  for  tbe  appeal,  setting  out 
in  such  affidavit  that  the  party  to  the  rec- 
ord fecU  aggritived  by  the  judgment  or  de- 
cree of  the  Inferior  couct.  And  so  it  is  in 
appeals  in  other  cases  or  proceedings  in 
probate  court  to  the  circuit  court,  tbe 
party  aggrieved  may  appeal.  Tbe  court 
was  not,  therefore,  in  error  in  admitting 
in  evidence  the  proceedings  for  the  allow- 
ance and .  approval  of  this  will.  Similar 
questions  are  raised  as  to  the  wills  of 
Abram  Clow  and  Charles  Clow.  What  we 
have  said  in  reference  to  the  Irwin  will  ap- 
plies with  equal  force  to  tbe  other  two 
wlUa. 

•Several    more   questions   are  discussed 
or.-illy.  and  in  the  briefs  of  counsel  for  de- 


fendant, bat  only  one  of  which  do  we 
deem  it  necessary  to  notice.  It  appears 
that  the  lands  in  question  were  of  little  or 
no  value  except  for  the  pine  timber  grow- 
ing thereon,  being  about  1,500,000  feet; 
and  that  the  defendant,  without  tbe 
knowledge  or  consent  of  the  plaintiff,  or 
tbe  person  through  whom  she  claims  her 
andivided  two-thirds  interest. cut  and  car- 
ried away  during  the  years  1885-«&-87  all 
of  the  pme  timber  upon  these  lands,  and 
removed  the  same  to  his  mills  at  Ogemaw 
atnd  Saginaw  counties,  and  there  manu- 
factured the  same  into  lumber.  In  the 
year  1888.  plaintiff  and  her  assignors  sent 
their  agent  from  the  state  of  New  York  to 
this  state  to  examine  the  land,  and  pro- 
cure a  purchaser  (or  their  two-thirds  in- 
terest therein.  Cpbn  the  examination  of 
the  land,  it  was  found  by  tbe  agent  of  the 
parties  that  it  bad  been  stripped  of  every 
foot  of  th,e  timber.  Plaintiff's  agent  then 
called  upon  defendant,  and  demandeil  a 
settlement  o(  the  plaintltt's  claim.  Tbe 
defendant  admitted  that  he  bad  cut  and 
removed  all  of  the  timber,  and  bad  manu- 
factured the  same  Into  lumber,  and  that 
tbe  most  of  the  lumber  bad  been  sold  and 
disposed  of  by  him.  Upon  the  close  of 
the  plaiULiff's  proofs,  defendant's  counsel 
made  a  motion  to  the  court  in  the  nature 
of  a  demurrer  to  the  evidence,  for  tbe  rea- 
son and  upon  the  ground  that  theplalntitf 
had  not  shown  any  conversion  of  the 
property  by  the  defendant',  and  that  no 
demand  bad  been  made  upon  tbe  defend- 
ant for  the  specific  articles  of  property. 
Tbe  court  overruled  the  motion,  and  tbe 
defendant  preceded  with  bis  testimony 
in  the  case.  This  ruling  is  assigned  as  er- 
ror. It  wax  held  In  Morley  v.  Insurance 
Co.,  ante,  502,  (decided  at  the  present  term 
of  thiaconrt,)  that  the  defendant  must  an- 
nounce that  he  rests  his  case,  before  be 
can  Insist  that  the  court  should  rule  and 
pass  upon  the  question  uf  the  sufficiency 
of  tbe  plaintiff's  evidence  to  establish  his 
case;  and,  until  tbe  defendant  has  so  rest- 
ed, the  trial  court  has  the  right  and  dis- 
cretion to  refuse  to  direct  the  verdict  in 
favor  of  the  defendant  upon  the  claim  that 
tbe  plaintiff's  evidence  fails  to  establish 
his  case.  In  tbe  case  of  Hinebman  v. 
Weeks,  ante,  790,  (argued  at  the  present 
term  of  this  court,),  the  same  question 
was  also  raised,  and  the  same  ruling 
made.  See,  also,  Denman  v  Johnston, 
ante,  666,  (decldedK^t  the  present  term.) 

It  .does  appear  that  demand  was  made 
upon  defendant  for  theaettlementof  plain- 
tiff's claim  before  tbe  bringing  of  this  ac- 
tion ;  and  from  the  record  It  appears  that 
while  the  defendant  admitted  the  cutting 
and  removal  of  tbe  timber  by  him,  and  tbe 
manufacture  into  lumber  of  the  same,  yet 
he  refused  to  recognize  the  plaintiff's 
right,  and  refnsed  to  settle  her  demand, 
although  at  that  time  a  large  part  of  the 
lumber  had  been  sold  and  disposed  of.  It 
is  contended,  however,  that  no  such  con- 
version was  shown  of  all  the  common 
property  as  entitled  tbe  plaintiff  to  main- 
tain an  action  of  trover.  The  argument 
of  counsel  for  tbe  defendant  Is  that  it 
is  admitted  by  the  pleadings  that  the  de- 
fendant was  a  tenant  in  common  with  tbe 
plaintiff;  that  It  is  shown  by  the  evidence 


Digitized  by^OOQlC 


798 


NOBTHWESTEBK  BEPOBTEB,  Vol..  48. 


(Wis. 


that  the  property  (the  timber  converted) 
was  In  danger  of  destrnctlon  by  Are  and 
other  canaee;  and  no  Bufflclent  demand 
having  been  made,  It  the  plaintiff  bad  a 
right  of  action,  It  wae  an  equitable  ac- 
tion for  an  accounting,  and  that  tbe  defend- 
ant should  not  be  charged  with  wrong- 
doing. As  we  have  said,  we  think  all  the 
demand  necesBary,  under  the  olrcnmstan- 
ces.  to  have  been  made,  was  n^^de.  The 
fact  that  the  timber  was  liable  to  destruc- 
tion by  fire  was  no  suflSctent  reason  In 
law  to  authorize  the  defendant  to  cut, 
take  away,  and  manufacture  the  com- 
mon property.  One  tenant  In  common 
has  no  right  over  the  property  of  his  co- 
tenant.  Tbe  defendant  had  an  undoubted 
right  to  compel  tbe  pftrtltlon  of  the  com- 
mon property,  but  he  bad  no  right  as  co- 
tenant  over  the  undivided  Interests. 

The  fact  that  at  tbe  time  of  the  com- 
mencement of  the  suit  defendant  yet  bad 
In  his  possession  some  of  the  lumber 
manufacturnd  from  logps  taken  from  tills 
land,  and  yet  undisposed  of,  would  not 
prevent  the  plaintiff  from  bringing  and 
maintaining  trover.  Mannfacturing  Co. 
V.  Barnard,  ante,  280.  Under  this  view  of 
the  case,  the  court  was  not  iu  error  in  its 
Instrnctlons  to  the  jury  upon  the  question 
of  damages.  The  Judgment  must  l>e  af- 
flrroed,  with  costs.  The  other  Justices  con- 
curred. 


Vankibk  v.  Citizens'  Ins.  Co.  or  Pitts- 

BUKOH. 

(Supreme  Court  of  Wisoontln.    ilay  8, 1991.) 

Instaakck— APFLnuTioN— Ikodmbhamces— Pboot 

or  l/oss. 

1.  Where  the  asstcred  was  not  qnestioned  as 
to  inoumbranoes  on  his  property,  and  did  not  in- 
tentionally oonoeal  the  facts,  tbe  ezlstenca  of  a 
mortgage  th^«on  does  not  invalidate  the  policy . 

i.  The  ezistenoe  of  such  mortgage  Is  a  fabt 
material  to  the  risk,  proof  of  which  materially 
Is  not  necessary,  so  that  it  is  net  error  to  ex- 
clude it. 

8.  The  assured  is  competent  to  testify  whether 
or  not  he  intentionally  oonoealed  the  ezistenoe 
of  the  mortgage  from  the  agent  of  the  Insurer. 

4.  Tbe  insurer  waives  proof  of  loss  by  deny- 
ing its  liability  on  the  policy,  and  refusing  to  pay 
the  loss,  before  the  time  for  making  proof  has 
expired. 

Appeal  from  circuit  court,  Rock  county. 

Tms  action  is  on  a  policy  of  insurance 
issued  by  tbe  defendant  company  to  one 
Collier,  insuring  him  te  the  amount  of 
9440  against  loss  of  or  damage  by  fire  to 
his  tobacco  bam  in  Janesville.  The  bam 
was  totally  destroyed  by  fire  daring  the 
term  of  the  policy.  After  the  loss  Collier 
assigned  his  Interest  in  the  policy  and  in- 
surance money  due  thereon  to  the  plaintiff. 
The  complaint  alleges  due  performance  by 
Collier  of  all  conditions  precedentstlpnlat- 
ed  In  the  policy  to  be  performed  by  hlra. 
The  answer  sets  out  numerous  conditions 
and  stipulations  contained  in  tbe  policy, 
but  assigns  breaches  by  Collier  of  bat  two 
of  them.  These  are  the  usual  stipulations 
in  Insurance  policies  that  uo  fact  material 
to  the  risk,  or  relating  to  the  condition, 
situation,  or  occupancy  of  the  Insured 
property,  has  been  concealed  ;  that  the  in- 
terest therein  of  the  assured  has  been  tru- 
ly stated  to  the  defenndant  company ;  and 


that,  if  the  interest  of  the  assured  be  other 
than  the  entire,  unconditional,  and  sole 
ownership  of  the  property,  it  must  be  so 
expressed  in  the  policy.  Tbe  case  was 
tried  by  tbe  court.  Tbe  flndings*  of  fact 
(which  are  fully  supported  by  the  testi- 
mony) are  to  the  effect  that  at  tbe  time 
the  policy  was  Issued  there  was  a  mort- 
gage npon  said  premises  given  to  secure 
an  overdue  and  unpaid  Indebtedness  of 
fl,0S5;  that  Collier  did  not  inform  the 
company,  or  its  agent  who  ettMted  the 
Insurance,  of  the  existence  of  such  mort- 
gage; that  b9  did  not  know  that  the  mort- 
gage had  anything  to  do  with  the  appli- 
cation for  insurance;  that  be  was  not 
asked  by  the  company  or  its  agebt  as  to 
whether  the  property  was  lncuml}ered; 
that  be  did  not  represent  that  It  was  un- 
lncumt>ered,  and  did  not  fraudulently  or 
Intentionally  conceal  the  bxlstence  of  said 
mortgage  from  the  company  or  its  said 
agent;  that  Collier  made  no  written  ap- 
plication for  the  policy,  and  no  copy  of  any 
application  or  representation  of  Collier 
was  attached  to  the  policy  or  indorsed 
thereon ;  and  that  due  proofs  of  loss 
were  eitber  made  by  the  plaintiff,  or  the 
same  were  waived  by  tbe  company.  The 
evidence  shows  that,  before  the  time  for 
making  proofs  of  loss  expired,  tbe  compa- 
ny disclaimed  all  liability  under  the  policy. 
As  conclusions  of  law,  tbe  court  found 
from  the  foregoing  facts  that  Collier,  at  tbe 
time  tbe  policy  was  Issued,  was  tbe  owner 
in  fee-simple  of  tbe  insured  building;  that 
the  policy  was  in  full  force  and  effect  when 
such  building  was  burned ;  and  that  the 
phiintlir  is  entitled  to  judgment  tor  the 
amount  of  such  insurance.  Judgment  for 
plaintiff  for  the  amount  due  on  the  policy, 
by  its  terms,  was  thereupon  entered.  The 
defendant  appeals  therefrom. 

Ed.  F.  Carpenter,  for  appellant.  J.  W. 
Bates  and  Dunwiddie  it  Goldta,  tor  re- 
spon'dent. 

Lton,  J.,  (atter  stating  tbe  fkcta  as 
above.)  On  tbe  trial  the  defendant  de- 
murred, ore  tenas,  to  the  complaint,  alleg- 
ing that  It  tailed  to  state  a  causeofactlou. 
Tbe  ground  of  tbe  demurrer  was  that 
there  is  no  allegation  in  tbe  complaint 
that  Collier  was  the  owner  of  tbe  insured 
property  when  the  policy  was  Issued  or 
when  the  loss  occurred.  This  is  a  mis- 
take of  fact.  The  complaint  alleges  that 
the  ham  was  Collier's  property  when  tbe 
policy  was  Issued,  and  that  be  was  tbe 
owner  thereof  when  tbe  uame  was  burned. 

II.  It  is  maintained  on  behalf  of  thecom- 
pany  that  a  fact  material  to  the  risk,  to- 
wit,  tbe  existence  of  the  mortgage  upon 
the.lnsured  property,  was  concealed  from 
tbe  company  by  Collier,  and  hence  that 
tbe  policy  Is  void.  Collier  not  having 
been  questioned  concerning  incumbrances 
on  the  property,  and  it  having  been  found 
by  the  court  on  sufBcient  evidence  that  be 
did  not  intentionally  or  fraudulently  sup- 
press the  fact,  It  must  be  held  on  tbe  au- 
thority of  Alkan  V.  Insurance  Co..  63  Wis. 
186. 10  N.  W.  Rep.  91,  that  bis  failure  to 
disclose  the  existence  of  the  mortgage  does 
not  invalidate  the  policy.  Tbe  rule  there 
adopted,  and  which  Is  applicable  here.  Is 
thus  stated  in  Wood  on  Insurance,  S88: 
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"Wben  no  Inqniries  are  made,  the  inten- 
tion of  tbe  aeaured  becomsH. material,  and 
to  ayoid  tbe  policy  it  must  be  lound,  not 
only  that  tbe  matter  was  material,  but 
alao  tbat  it  was  intentionally  and  fraud- 
ulently concealed. "  Tbe  existence  of  tbe 
mortgage  was  a  fact  material  to  tbe  risic, 
and  no  proof  of  its  materiality  was  necee- 
aary.  Hence  it  was  not  error  to  exclude 
sacn  proof,  wbicb  the  clrcait  court  did. 
Bncb  proof  would  hare  been  inconsequen- 
tial. 

III.  The  court  found  tbat,  notwith- 
standing the  mortgage,  Cojilier  was  the 
owner  in  fee-simple  absolute  of  the  prem- 
ises on  which  the  insured  building  was 
erected.  This  is  equivalent  to  holding,  in 
tbe  langaage  of  tbe  policy,  tbat  he  was  tbe 
nncondltional  and  sole  owner  thereof. 
This  ruling  is  sustained  by  the  decision  of 
this  court  in  Johannes  v.  Fire  Office,  70 
Wis.  19A,  35  N.  W.  Rep.  298,  in  which  case 
we  adopted  tbe  doctrine  of  Dolliver  ▼.  In- 
surance Co.,  128  Mass. 815,  which  is  precise- 
ly In  point.  We  conclude  that  neither 
breach  of  the  policy  Is  well  assigned. 

IV.  The  point  is  made  that  the  proofs  of 
loss  failed  to  comply  with  the  require- 
ments of  policy  in  that  behalf.  No  such 
proofs  were  required.  Tbe  undisputed  ev- 
idence is  that  the  company  denied  its  lia- 
bility on  the  policy,  and  reused  to  pay  tbe 
loss  before  the  time  expired  for  making 
«nch  proofs.  This  is  an  effectual  waiver 
of  the  proofs.  King  t.  Insurance  Co.,  58 
Wis.  608, 17  N.  W.  Bep.  2»7;  Harriman  v. 
Insurance  Co..  49  Wis.  72,  5  N.  W.  Rep.  12; 
McBrlde  v.InsuranceCo.,  80  Wis.  662;  Par- 
ker V.  Insurance  Co.,  84  Wis.  86.?. 

Y.  On  the  trial  tbe  court  allowed  Collier 
to  testify  whether  or  not  be  Intentionally 
concealed  from  tbe  agent  of  tbe  company 
tbe  existence  of  the  mortgage.  Error  is 
assigned  on  this  ruling.  The  testimony 
was  competent.  See  Wilson  v.  Noonan, 
85  Wis.  855,  and  other  cases  cited  in  tbe 
brief  of  counsel  for  plaintiff.  The  record 
discloses  no  m  aterial  error.  The  ]  udgmon  t 
of  tbe  circuit  court  must  therefore  be  af- 
firmed. 


FioBB  et  al.  T.  Daniels. 

{Sitprmne  Coum  ef  TTteoonrtn.   May  5,  U9L) 

RKFi.Bvnr— Bpsoiai,  Vebdict — BvrrioiEirar. 

In  replevin  against  a  sheriff  for  goods  nn- 

-der  ezeoation  against  a  third  person,  where  the 

answer  admits  the  seiznre  of  part  of  the  goods, 

bnt  in  effect  denies  that  the  balance  were  taken, 

«  special  verdict,  which  merely  finds  the  value 

"of  tlie  goods  in  qnestiou"  to  be  a  certain  sum, 

is  fatally  defective. 

Appeal  from  superior  court,  Mllwankee 
«ounty. 

RepleTln  for  a  quantity  of  goods  of  the 
alleged  xalue  of  fdOO,  an  invoice  of  which 
is  annexed  to  the  complaint  and  made  a 
part  of  it.  It  to  alleged  that  tbe  property 
belongs  to  tbe  plain  tiffs,  and  tbat  the  de- 
fendant nnlawlnlly  detains  the  pdssession 
thereof  from  them.  Tbe  answer  Is:  (1) 
A  general  denial;  and  (2)  tbat  defendant, 
who  Is  sheriff  of  Milwaukee  county,  seised 
a  stock  of  goods  by  virtue  of  certain  exe- 
cutions in  bis  hands  issued  on  Judgmenta 
ogainst  one  Frank;  that  the  goods  were 
the  property  of  Frank ;  and  tbat  a  part 


of  tbe  goods  described  In  the  complaint 
were  included  in  the  stock  thus  seixed. 
It  was  developed  on  the  trial  that  tbe 
plaintiffs  sold  the  goods  claimed  to  Frank 
on  credit  about  a  month  before  the  de- 
fendant seized  such  stock,  and  that  plain- 
tiffs sought  to  rescind  the  sale  and  reclaim 
the  goods  on  the  ground  that  Frank  ob- 
tained credit  therefor  by  fraud.  The  testi- 
mony was  largely  directed  to  the  question 
whether  Trank  was  solvent  or  insolvent 
when  he  made  such  purchase.  Tbe  Jury 
found  specially  tbat  the  property  owned 
by  Frnnk,  when  he  purchased  the  goods 
of  plaintiffs,  exceeded  his  Indebtedness 
nearly  f  1,000;  that  be  was  not  then  In- 
solvent; that  wben  be  made  tbe  purchase 
he  did  not  intend  to  pay  for  the  ffoods ; 
and  tbat  "the  value  of  the  goods  in  ques- 
tion "  was  $800.  No  general  verdict  was 
returned.  The  court  denied  motions  Ijy 
the  defendant  for  Judgment  in  bis  favor  on 
tbe  special  verdict,  and  for  a  new  trial, 
I  and  rendered  bidgrment  for  plaintiffs  for 
tbe  recovery  of  all  tbe  goods  claimed,  or. 
In  default  of  a  return  thereof,  for  9800.  to- 
gether with  interest  and  costs.  Defend- 
ant appeals  from  the  iadgment. 

Winkler,  Flanders,  Smitb,  Bottata  A 
Vllaa,  for  appellant.  WUltama,  Friend  A 
Brtgbt,  for  respondents. 

L>TON,  J.,  i-atter  stattnft  tbe  fketa  aa 
above.)  Tbe  special  verdict  is  fatally  de- 
fective. The  complaint  alleges  tbat  de- 
fendant unlawfully  detains  from  tbe  plain- 
tiffs certain  specifled  goods  of  tbe  value  of 
9800.  Tbe  answer  admits  that  defendant 
seised,  and,  until  the  same  were  replevied 
in  this  action,  held  a  part  of  tbe  goods 
described  in  the  complaint,  and  denMs,  in 
effect,  tbat  he  so  seised  and  held  the  re- 
mainder of  such  goods.  Thto  made  an  Is- 
sue as  to  tbe  detention  by  defendant  of 
the  portion  of  the  goods  covered  by  such 
denial,  which  issue  should  have  been  de- 
termined by  the  special  verdict.  Bat  it 
wati  not  so  determined,  eitber  directly  or 
by  Inference.  Tbe  Jury  assessed  tbe  value 
of  "the  goods  in  question'  at  fSOO,  but 
that  does  not  necessarily  mean  tbe  goods 
unlawfully  detained  by  defendant.  "The 
goods  in  question "  of  tbe  special  verdict 
mAy  (probably  does)  mean  all  tbe  goods 
claimed  by  plaintiffs.  Neither  does  it  con- 
clusively appear  from  tbe  testimony  tbat 
defendant  unlawfully  detained  from  tbe 
plalntlflk  all  tbe  goods  contained  In  the 
complaint,  or  $900  worth  thereof.  Hence 
the  verdict  fails  to  determine  the  interest 
of  tbe  respective  parties  in  all  of  tbe  prop- 
erty in  controversy.  Yet  the  Judgment  is 
for  all  such  goods,  or,  if  return  thereof 
cannot  be  bad,  for  $800.  Dnder  numerous 
decisions  of  this  court,  ^ucb  defect  in  tbe 
verdict  is  fatal  to  tbe  Judgment.  A  gen- 
eral verdict  for  tbe  plaintiffs  would  prob- 
ably have  cured  tbe  defect  in  tbe  verdict, 
but  no  general  verdict  was  found.  Again, 
there  is  no  direct  finding  tbat  the  plain- 
tiffs are  tbe  ownerfc  of  the  goods  claimed. 
Such  ownership  was  directly  in  iesue  by 
the  pleadings,  and  regularly  should  have 
been  found.  So  important  an  Issue  should 
not  t>e  left  to  mere  inference.  Other  errors 
are  assigned,  but,  aa  tbey  are  not  likely 
to  be  repeated  on  another  trial,  it  to  an- 
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necessary  to  pass  upon  tbeiu.  Tbe  Judfc- 
ment  ot  the  Boperior  court  1h  reversed,  and 
tbe  cause  will  be  remanded  fur  anew  trial. 


Briggb  v.  Hii.es. 
(Supreme  Court  oS  TTisconsin.  May  5, 1891.') 
Refesexce — Phactice — Report. 
Under  Rev.  St.  Wis.  \\  2861,  286S,  prorid- 
int;  that  the  ooart  may  direct  a  reference,  on  ap- 
plication of  either  party,  when  the  trial  of  an  Is- 
sue requires  the  examination  of  a  long  account, 
the  court,  in  such  an  action,  where  the  account  Is 
denied  by  defendant  on  the  ground  that  the  serv- 
ices were  rendered  under  a  special  contract,  may 
direct  a  reference  without  first  determining  the 
issue  as  to  tbe  existence  of  the  special  contract; 
and  the  referee  may  find  as  to  the  existence  of  tiie 
contract,  and,  if  his  finding  is  in  favor  of  defend- 
ant's contention,  may  base  his  report  thereon, 
without  examining  the  account. 

Appeal  from  superior  court,  Milwaukee 
county. 

Tbe  action  is  upon  an  account  to  recov> 
er,  qaantum  meruit,  for  professional  serv- 
ices rendered  defendant  by  the  plaintiff  as 
an  attorney  at  law.  Tbe  account  con- 
tains a  large  number  of  items  of  such  serv- 
ices, extending  through  a  period  of  more 
than  two  years.  The  answer  Is  (1)  a  gen- 
eral denial,  and  (2)  a  special  contract  for 
all  services  rendered  by  pldlntltf  for  de- 
fendant, and  full  pajrment-  therefor.  On 
motion  of  plaintiff,  the  defendant  objecting 
thereto,  tbe  superior  court  referred  all  the 
issues  to  a  referee  to  hear,  try,  and  deter- 
mine the  same.  Tbe  defendant  appeals 
from  tbe  order  of  reference.  Rev.  St.  Wis. 
§  2864,  provides  that,  on  application  of  ei- 
ther party,  the  court  may  dlrecta  reference 
when  the  trial  of  an  Issue  of  fact  shall  re- 
quire the  examination  of  a  long  account. 
Section  2866  provides  for  the  mode  of  con- 
ducting a  reference,  and  the  action  of  the 
court  on  the  referee's  report. 

Rose  &  Bel],  for  appellant.  QuarloB, 
Spence  &  Qaarlea,  tor  respondent. 

L.TON,  J.,  (aftnrtBtaUDff  tbe  facts.)  It  is 
not  denied  that  a  trial  of  one  of  the  Issues 
In  the  action  will  necessarily  require  the 
examination  of  a  long  account,  but  the 
contention  of  defendant  Is  that  this  issue 
should  not  be  referred  until  tbe  otherls- 
snes  are  decided,  because,  should  It  be  d<»- 
termined  that  there  was  a  special  contract 
between  the  parties  flxiog  the  compensa- 
tion to  which  plalntlB  Is  entitled  for  his 
services,  it  will  not  be  necessary  to  exam- 
ine the  account.  True,  such  would  be  the 
result  of  a  determination  of  the  Issue  on 
tbe  alleged  special  contract  for  the  defend- 
ant, but  the  trial  court  Is  not  required 
thus  to  try  the  issues  separately,  although 
probably  It  may  do  so  In  its  discretion. 
When  there  is  an  issue  In  tbe  action-  the 
determination  of  which  will  require  the 
examination  of  a  long  account,  the  court 
may.  send  that  issne,  or  any  or  all  the  is- 
sues in  tbe  fiction,  to  a  referee  to  hear, 
try,  and  determine.  Stach  are  the  plain 
provisions  of  the  statute.  Rev.  St.  §§  2864, 
2865.  Hence  It  was  said  by  the  late  Mr. 
Justice  Taylor,  In  Rolling  Stock  Ck>.  v. 
Johnston,  67  Wis.  182,  80  N.  W.  Rep.  211, 
that  "It  has  been  repeatedly  decided  by  this 
court,  and  other  courts    under    similar 


laws,  that  it  is  no  objection  to  a  compul- 
sory reference  ot  a  case,  in  which  a  long 
account  must  he  proved  by  the  plaintiff  in 
making  out  his  case,  that  the  defendant 
denies  tbe  existence  or  validity  of  tbe  con- 
tract upon  whlchsuch  accounts  are  found- 
ed. Supervisors  v.  Dunning.  20  Wis.  210; 
Iron- Works  Co.  v.  Ketchnm,  47  Wis.  177, 
2  N.  W.  Rep.  80;  Welsh  v.  Darragh,  53  N. 
Y.  .')90;  Klngsley  v.  Brooklyn,  1  Abb.  N.  C. 
108;  Cowden  r.  Teale,  6  Hun,  632;  Scher- 
merhoru  v.  Wood,  4  Daly,  158. "  To  these 
cases  may  be  added  Cairns  v.  O'Bleaess, 
40  Wis.  469;  LIttlejohn  v.  Regents,  etc.,  71 
Wis.  437,  37  N.  W.  Rep.  346,— which  are  to 
the  same  effect.  In  the  latter  case  some 
limitations  on  the  rule  are  suggested  by 
Mr.  Justice  Obton,  but  this  case  is  not 
within  them.  The  above  cases  settle  tbe 
rule  and  sustain  the  reference.  It  will  be 
entirely  proper,  however,  for  the  referee. 
In  his  discretion,  to  try  the  issue  as  to 
whether  the  services  lu  question  are  cov- 
4  ered  by  a  special  contract,  as  alleged  in 
the  answer,  before  entering  upon  'an  ex- 
amination of  the  account;  and,  If  he  finds 
that  Issue  for  the  defendant,  he  may  base 
bis  report  thereon,  withofit  stating  the 
account  for  services.    Order  affirmed. 


TOWLK  V.  TOWLB. 

{SupreTne  Court  of  WisoonHn.  May  B,  1891.) 
Co:>TBAOT  TO  Majkb  A.  WiLL — Ki.Eono>r. 
Testator  contracted  to  devise  to  plaintilt 
an  undivided  half  of  his  farm  and  certain  person- 
alty. He  died  leaving  a  will  whereby  he  devised 
plaintlfF  haLf  of  his  farm  for  life,  and  the  income 
for  life  of  a  certain  fund.  Plaintiff  for  several 
years  abode  by  the  provision  made  by  the  will, 
and  received  from  the  income  of  the  fund  herein 
bequeathed  an  amount  in  excess  of  the  value  of 
the  property  be  was  entitled  to  und«r  the  ooa- 
tract  Held,  that  the  will  was  intended  by  tes- 
tator as  a  substitute  for  the  contract,  and  by 
electing  to  receive  the  benefits  thereof  plaintiff 
abandoned  hia  right  to  enforce  tbe  oontraot 

Appeal  from  circuit  court,  Oreen  Lak* 

county. 

This  action  was  brought  by  the  plain- 
tiff, Samuel  Towle,  against  the  defendant, 
Lorira  W.  Towle,  who  is  the  widow  and 
heir  at  Inw  ot  James  Towle,  deceased,  to 
enforce  specific  performance,  in  part,  ot 
a  contract  In  and  by  which  James  agreed 
to  devise  to  Samuel  an  undivided  one- 
half  of  his  farm  of  80  acres  In  Green  Lake 
county.  Wis.,  and  to  bequeath  to  him 
certain  personal  property  hereinafter  men- 
tioned. The  facts,  as  they  appear  by  the 
pleadings,  evidence,  and  findings' of  the 
court,  (concerning  which  there  Is  no  ma- 
terial controversy,)  are  as  follows:  In 
October,  1873,  James  Towle,  then  residing 
on  Ills  farm  In  Green  Lake  county,  wrote 
to  his  brother  Samuel,  (the  plaintiff,)  then 
residing  in  Maine,  urging  the  latter  to  re- 
move to  Wisconsin,  and  assist  In  carrying 
on  such  farm,  offering  to  fumlsb  Samuel  a 
house  to  live  In,  to  give  him  one-half  the 
Income  of  the  farm,  to  devise  to  him  one* 
half  of  the  farm,  and  to  bequeath  to  him 
one-halt  the  stock  and  farming  tools  there- 
on. The  defendant  Jolued  with  her  hus- 
band in  this  proposition.  Samuel  accept- 
ed the  offer,  aud  a  year  later  removed  to 
Wisconsin,  and  assisted  in  carrying  on  the 
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farm  antU  Febraarr,  1876,  wben  Jamee 
died.  JameB  left  a  widow,  (tbe  deieud- 
ant,)  but  DO  issue.  He  left  a  will,  which 
was  thereafter  duly  probated  In  tbe  prop- 
er court.  In  and  by  such  will  be  devised 
to  his  widow  a  Ule-estate  tn  one  40  acres 
ol  the  farm,  which  lot  was  his  homestead, 
and  bequeathed  certain  money  and  per- 
sonal property  to  her,  including  such  stock 
and  farm  tools.  He  also  devised  to  Sum- 
uel  theotber40  acres  ot  tbe  farm  during 
bis  lUe,on  condition  that  he  reside  tbere- 
oo.  He  also  bequeathed  to  Sniuuel  tbe 
Income  ot  a  fund  provided  for  in  bis  will, 
tbe  principal  ot  which  amounted  to 
97,043.04,  which  was  invested  under  tbe 
direction  of  tbe  conrt,  and  tbe  Income 
thereof  reij^ularly  paid  over  to  Samuel  In 
each  year,  untU  and  Including  tbe  year 
18S9.  Tbe  amount  thus  received  by  Sam- 
nel  is  95,688.  The  last  payment  was  made 
Jaly  16,  1880.  Samuel  procured  assign- 
ments from  all  the  legatees,  among  whom 
tho  will  provided  tbe  fund  should  be  dis- 
tributed on  tbe  death  of  Samuel,  of  their 
interest  in  tbe  fund.  On  due  proof  of  sach 
assignments,  and  about  the  time  of  the 
last  payment  of  income,  the  county  court 
ordered  tbe  whole  fund  paid  over  to  Sam- 
uel, and  it  was  paid  to  bim  accordingly. 
Tbe  value  ot  tbe  stock  and  farm  tools 
thus  bequeatbed  to  tbe  defendant  was 
91,072.  Because  of  bis  outstanding  life  in- 
terest in  the  Income  of  the  fund  above 
mentioned,  Samuel  paid  such  leeateee  for 
such  assignments  about  92,300  less  than 
the  amount  of  the  fund.  Samuel  and  two 
others  were  named  as  executors  in  the 
will,  all  of  whom  qualified  and  acted  as 
such.  Samuel  joined  in  tbe  inventory  ot 
the  estate,  which   contained   all  of   the 

Property,  real  and  personal,  ot  which 
ames  died  seised  or  possessed;  and  also 
in  the  final  accounting  of  tbe  executors, 
on  which  tbe  order  ot  tbe  court  was  made 
distributing  tbe  estate  as  provided  in  tbe 
will.  It  does  not  appear  that  be  ever  as- 
serted his  right  under  tbe  contract  with 
James  further  than  to  mention  the  mat- 
terto  one  of  his  co-executors,  and  perhaps 
to  the  county  Judge,  soon  after  James 
died.  He  instituted  no  proceedings  tu  en- 
force the  contract  until  this  action  was 
brought,  but  accepted  all  tbe  provisions 
of  the  will  in  bis  favor.  Tbe  value  of  the 
homestead  40  acres,  wben  James  died,  was 
92,400.  and  ot  the  other  40  acres,  92,000. 
The  plaintifi  seeks  in  this  action  to  obtain 
tbe  Judgment  ot  the  court  establishing  in 
himself  the  absolute  title  to  tbe  40  acres  in 
which  tbe  will  gfives  bim  only  a  condi- 
tional life^state.  He  asks  no  relief  in  re- 
spect to  tbe  stock  and  tools.  After  a  trial 
of  the  action,  the  circuit  court  gave  Judg- 
ment dismissing  tbe  complaint,  with  costs. 
The  plaintiff  appeals  from  such  Judgment. 
A.  E,  DobIhp,  for  appellant.  John  J. 
Wood,  Jr.,  for  respondent. 

liTON,  J.,  (after  atating  the  facts  aa 
above.)  Certain  provisions  in  the  will  of 
James  Towle  are  in  direct  conflict  with 
the  terms  <4  the  contract  between  him  and 
his  brother  Samuel.  If  Samuel  can  enforce 
such  contract  be  is  entitled  under  it  nut  to 
a  specific  40  acreH  of  the  farm  of  Jumes.but 
to  an  undivided  one-half  ot  tbe  whole  80 
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acres  constituting  the  farm.  Thedsvlw 
to  tbe  widow  ot  the  testator  of  a  life- 
estate  in  tbe  homestead  40  acres  is  there- 
fore hostile  to  the  terms  of  the  contract. 
So,  also,  is  the  bequest  to  her  of  tbe  stock 
and  farming  tools  which  Samuel  was  to 
have  under  the  contract.  The  enforce- 
ment of  tbe  contract  would  defeat  such 
bequest,  and,  inasmuch  as  tbe  defendant 
Joined  in  tbe  contract,  its  enforcement 
would  probably  defeat  tbe  life-estate  of 
tbe  widow  in  the  homestead  40  acres.  It 
matters  not  that  Samuel  does  not  claim 
the  stock  and  tools  in  this  action,  but 
only  tbe  land,  flls  right  to  such  personal 
property  rests  upon  the  same  grounds  as 
bis  right  to  the  land,  and,  if  he  may  en- 
force the  contract  as  to  tbe  land,  be  may 
also  enforce  It  as  to  such  personal  proper-' 
ty.  Neither  is  it  material  that  he  claims 
a  sped  Ac  40  acres  of  the  farm  without 
claiming  an  interest  in  tbe  homestead  40 
acres.  He  can  recover  only  upon  the 
ground  that  the  contract,  and  the  whole 
of  it,  is  enforceable  in  equity,  tmd  ho  can- 
not change  the  legal  or  equitable  Btatua 
of  himsdl  or  tbe  defendant  by  waiving 
some  of  bis  rlgbts  under  It.  Tbe  will  it- 
sell  furnishes  abundant  intrinsic  evidence 
that  James  intended  the  provisions  therein 
in  favor  of  Samuel  should  be  a  substltutb 
for  the  contract.  It  such  was  not  bis  in- 
tention, be  would  not  have  devised  and 
bequeathed  to  others  the  property  to 
which  Samuel  was  entitled  under  the  con- 
tract. He  doubtless  supposed  be  was  giv- 
ing Samuel  much  more  than  tbe  latter 
would  have  taken  under  tbe  contract. 
The  event  shows  that  he  was  correct  in 
this  supposition,  for  Samuel  has  realised 
out  ot  tlie  income  of  the  fund  above  men- 
tioned more  than  double  tbe  value  of  tbe 
property  which  the  contract  gave  bim, be- 
sides tbe  92,200discount  which  be  obtained 
of  tbe  legatees  wben  be  purchased  their  in- 
terest In  tbe  fund.  This  93,200  takes  the 
place  ot  and  represents  the  future  income 
from  the  fund.  That  is  to  say,  in  sub- 
stance and  effect,  it  is  an  advance  pay- 
ment of  income  estimated  upon  tbe  proba- 
ble duration  ot  Samuel's  life.  There  is  an- 
other consideration  bearing  upon  tbe  eq- 
uity ot  this  case.  It  is  reasonable  to  as- 
sume that,  bad  James  supposed  Samuel 
would  insist  upon  a  performance  of  the 
contract,  be  would  not  have  bequeathed 
to  Samuel  tbe  income  of  such  fund,  but 
would  have  given  the  fund  directly  to  the 
legatees,  who,  under  tbe  will,  were  to  take 
it  at  tbe  death  of  Samuel.  On  this  theory, 
those  legatees-have  suffered  a  loss  of  near- 
ly 98,000  by  reason  of  tbe  fact  that  Baniuel 
took  all  be  was  entitled  to  under  tbe  will 
before  lie  sought  to  enforce  the  contract. 
Under  tbe  above  circumstances,  the  case 
Is  governed  by  the  well-established  rule  in 
equity  that  "a  i^erson  who  has  taken  a 
beneficial  interest  under  a  will  is  thereby 
held  to  have  confirmed  and  ratified  every 
other  part  of  tbe  same,  and  be  will  not  l>e 
permitted  to  set  up  any  right  or  claim  of 
bis  own.  however  legal  and  well  founded 
it  may  otherwise  have  been,  which  would 
defeat  or  In  any  wa.v  prevent  the  full  op- 
eration of  the  will.  •  •  •  The  only 
question  in  such  a  case  is,  did  tbe  testator 
intend  (Judging  from  tbe  face  ol  the  will) 
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UiatthepropertyBboTtldaro  in  sach  a  man- 
ner? It  18  Immaterial  whether  the  testa- 
tor tbongbt  he  had  the  right, or,  knowing 
the  extent  of  hln  rights,  intended,  by  an 
arbitrary  exerclBe  of  power,  to  exceed 
them ;  In  either  case,  the  party  accepting 
the  gifts  of  the  will  can  only  take  the  prop- 
erty on  the  terms,  or  the  equity  of  the 
terms,  upon  which  It  was  given."  Bigfe- 
low,  Kstop.  (5th  Ed.)  674.  True,  there  are 
certain  qnallflcations  and  limitations  of 
the  abore  rule,  bnt  none  of  these  reach  or 
affect  this  case,  which  is  clearly  within 
tbernle.  Tbe  circuit  court  so  held.  Judg- 
ment affirmed. 


Charles  BAnHBACH  Co.  v.  Orssleb. 
(i9uprem«  Court  oj  TFffconsin.    May  5, 1891.) 
EUix— AonoK  TOB  Fbio— 'Wabbahtt. 
In  an  action  for  the  prioa  of  goods,  where 
the  evidence  shows  that  they  were  totally  unfit  for 
the  purpose  for  which  the  buyer  Intended  them, 
which  purpose,  as  ivell  as  the  character  of  goods 
required,  was  well  known  to  the  seller,  and  the 
court  instructs  ttiat  where  the  seller  has  suoh 
knowledge  tbe  law  Implies  a  warranty  ttiat  the 
goods  sold  will  be  fit  for  tliat  purpose,  a  verdiot 
lor  plaintiff  for  the  whole  amount  of  his  claim  is 
^operly  set  aside,  as  being  contrary  to  the  in- 
structions. 

Appeal  from  circuit  court,  Milwaukee 
county. 

McKenaey  A  Wambold,  for  appellant. 
Rose  A  Bell,  for  respondent. 

Orion,  J.  This  action  is  brought  to 
recover  the  value  of  500,000  catcbet  wafers 
(less  200,000  returned)  sold  and  delivered 
by  the  plaintiff  to  the  defendant  at  94 
cents  per  M.,  making  f468.12.  The  defenne 
set  up  in  the  answer  is  substantially  as 
follows:  Tbe  defendant  by  telephone  re- 
quested the  plaintiff  to  order  from  Eu- 
rope, where  they  are  manufactured,  500,000 
eatchet  waters,  of  a  tough  and  leathery 
quality,  suitable  to  be  used  in  Inclosing 
a  medicine  that  he  bad  invented  and  was 
making,  called  "Headache  Wafers,"  -and 
to  keep  them  on  hand  for  the  defendant  to 
obtain  as  be  wished  to  utie  them  for  such 
purpose,  and  furnish  them  to  tbedefendant 
at  88  cents  per  M.  The  plaintiff  ordered 
500,000  eatchet  wafers  of  a  dry,  hard,  and 
brittle  quality,  which  the  defendant  had 
not,  did  not,  and  could  not  use  in  his  busi- 
ness for  such  purpose,  from  Germany,  in 
the  defendant's  name,  and  they  were  sent 
directly  to  tbe  place  of  business  of  tbe  de- 
fendant, in  a  box  which  bad  not  been 
opened;  and  on  inspection  they  proved 
to  be  of  a  dry  and  brittle  quality,  not 
suitable  for  bis  business,  and  tbe  defend- 
ant notified  the  plaintiff  of  these  facts,  and 
requested  lilm  to  take  them  away,  as  they 
were  utterly  useless  to  bim.  Tbe  plaintiff 
refused  to  receive  tbe  same,  and  brought 
this  action.  Tbe  tacts  in  evidence  were 
briefly  as  follows:  Tbe  president  of  tbe 
company,  as  a  witness,  denied  the  con- 
tract as  set  up  by  the  defendant,  and  in- 
sisted that  his  cause  of  action  was  cor- 
rect, and  he  and  plaintiff's  witnesses  tes- 
tified that.  In  their  opinion,  these  dry  and 
brittle  wafers  were  as  suitable  for  the 
plnintlff's  use  in  putting  up  said  medicines 
as  the  tongb  and  leathery  ones;  but  none 


of  them  pretended  to  know  what  said 
medicine  was,  or  what  quality  of  catcliet 
wafers  was  necessary  to  inclose  end  pre- 
serve it.  The  defendant  testified  to  tbe 
contract  as  last  above  stated,  and  three 
or  four  of  his  witnesses  teiitlfled  tbat  tiiey 
were  present  near  the  telephone  at  tbe 
time,  and  beard  what  tbe  partiee  said,  and 
tbat  tbe  contrct  was  as  stated  by  tbe  d*' 
fendant ;  and  several  of  his  witnesses  tes- 
tified tbat  they  bad  worked  for  tbed^end- 
ant  in  putting  up  said  medicine,  and  ou- 
derstood  the  business,  and  tbat  the  diy 
and  brittle  catcbet  waters,  so  delivered 
to  tbe  defendant,  were  not  suitable  for 
such  use,  and  were  useless  for  such  pnr- 
pose,  and  that  it  required  catcbet  w^em 
of  a  tongb  and  leathery  quality,  not  easlljr 
broken.  In  fact  all  tbe  witnesses  who  pre- 
tended to  understand  what  quality  of 
catcbet  wafers  was  necessary  for  tbis  par- 
ticular business  so  testified.  Tbe  d^end- 
ant  testified  fully  as  to  the  quality  ot 
catcbet  water  be  needed  in  bis  business, 
and  that  the  dry  and  brittle  wafers  were 
not  suitable  and  could  not  be  used  for 
such  purpose,  and  were  entirely  wortbless 
to  him,  and  that  be  bad  ta procure  fronn 
New  York  tbe  tough  and  leatbery  qnaitty 
necessary,  in  place  of  those  he  had  so  r»- 
ceivedfrom  tbe  plaintiff.  It  appeared  is 
evidence,  also,  that  the  defendant  bad  al- 
ways used  the  tough  and  leathery  qaaUty 
of  catcbet  waters,  and  could  use  no  other 
quality ;  and  that^  the  plaintiff  had  tr^ 
qnently  tumisbed  the  defendant  with  tbis 
quality  ot  wafer,  and  no  other,  and  knew 
the  quality  the  defendant  used,  and  tbat 
he  required  in  bis  business.  Tbe  plaintiff 
company  was  engaged  in  tbe  wholesale 
drug  business,  and  tbe  defendant  was  a 
retail  druggist,  and  tbe  plaintiff  had  lone 
dealt  extensively  in  catcbet  wafers,  and 
knew  their  yarious  qualities.  The  testi- 
mony of  all  those  who  understood  wliat 
quality  of  catcbet  wafers  was  needed  !■ 
the  business  ot  tbe  defendant  was  all  on« 
wnv.— that  the  quality  delivered  was  not 
su  .able.  Tbis  fact,  therefore,  appears  to 
have  been  conclusively  established.  The 
learned  ]udge  of  tbe  court  instructed  the 
Jury  as  follows:  "Independent  ot  any 
statement  that  may  have  been  made,  tlie 
law  implies  a  warranty  on  the  part  of  tbe 
seller  tbat  tbe  goods  shall  be  fit  for  tbe 
usee  to  wblch  they  are  to  be  put.  If  he 
knows  the  purpose  for  which  they  are  to 
beiised.  Mr.  Von  Baunibach  says  heknew 
tbey  were  to  be  used  in  making  beadaebe 
wafers.  He  knew  tbat  Mr.  Qessler  wa» 
engaged  in  manufacturing  tbat  article, 
and,  he  supposed,  wanted  these  catcbets 
tor  tbat  purpose,  so  that  be  warranted 
their  fitness  tor  tbat  purpose."  Tbis  Is  a 
very  clear  and  correct  statement  of  tta* 
law  ot  the  case.  This  Instruction  alone 
entitled  tbe  defendant  to  a  verdict;  and 
yet  tbe  Jury  found  tor  tbe  plaintiff  the  full 
amount  of  its  demand.  It  is  proper  to 
sfty  that  tbe  testimony  tended  very  strong- 
ly to  sustain  tbe  defense.  On  the  motion 
of  the  defendant,  thecourt  ordered  a  new 
trial.  Tbat  the  verdict  was  against  tbe 
instructions  of  the  court  was  sufficient 
ground  for  setting  it  aside.  Juries  must 
learn  that  in  all  cases  tbey  must  take  tbe 
law  from  the  court.    Tbe  Jury  is  in  tb^ 
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box  to  And  the  {acts,  and  tbe  Jndge  1b  on 
the  bench  to  declare  the  law.  So  earful 
and  painatakioK  was  the  learned  Jndge 
that,  pending  the  motion  for  a  new  trial, 
he  made  a  practical  teat  of  theae  two 
qualltiea  of  catcbet  wafers  In  the  buslneaa 
of  th3  defendant,  to  satisfy  himself.  After 
that  he  Kranted  the  order.  This  appeal 
is  taken  from  that  order,  and  this  court 
la  asked  to  reverse  it  as  an  abuse  of  judi- 
cial discretion.  We  must  decline  to  do  so. 
The  order  of  the  circuit  court  is  affirmed. 


WiEBL  at  ah  y.  Oabrison,  Sheriff,  ««  «7. 

{Sv/prmie  Cowrt  of  Iowa.    May  19,'  1801.) 
BwnTABLa  8BT-Onr  —  Cujia  vr  akd  A»tsim 

ESTATS. 

1.  A  Jndgmeot  aninst  an  administrator  on  a 
det>t  oontrsotod  tij  tbe  intestate,  and  enforceable 
against  him'  in  his  life-time,  may,  in  equity,  be 
■at  off  SKalnst  a  Jndgment  renderad  in  favor  of 
tbe  administrator  agaifst  tbe  jadgment  creditor. 
Snob  right  of  etiuitsble  set-off  oannot  be  affected 
by  tbe  not  that  there  are  no  assets  other  than 
the  Indgmeot,  and  that  tbe  estate  is  indebted  to 
tbe  administrator  for  costs  to  an  equal  amount. 

9.  Judgments  against  an  administrator  on 
debts  oontractad  by  tbe  intestate  oannot  be  pur- 
chased bv  a  debtor  of  tbe  estate,  and  alleged  as 
oonnter-olaimsto  Judgments  or  demands  due  from 
him  to  tbe  estate. 

Appeal  from  district  conrt,  Harrison 
county;  C.  H.  Lewis,  Judge 

Action  In  chancery  to  enjoin  tbe  enforce- 
ment of  an  execution  issued  on  a  lodg- 
ment In  favor  of  defendant  Miles,  admin- 
istrator, and  against  plaintiffs,  and  held 
for  service  by  defendant  Qarrison.  sheriff, 
on  tbe  ground  that  the  plaintiff  Wikel 
holds  a  Judgment  against  defendant  Miles, 
administrator,  and  an  order  made  by  the 
probate  court  for  payment  of  claims 
against  tbe  estate.  Upon  the  final  hear- 
ing of  the  cause  un  the  merits,  plaintiffs' 
petition  was  dismissed.  They  now  ap- 
peal to  this  court. 

L.  R.  Bolter  A  Sons,  for  appellants. 
MoMiUan  &  KendMU  and  &  H.  Oocbran, 
for  appellees. 

Beck,  G.  J.  1.  The  facts  in  the  case,  as 
disclosed  by  tbe  record,  are  these:  The 
defendant  Miles,  administrator,  recov- 
ered in  this  court  a  judgment  against 
plaintiff  Wlkel,  and  his  sureties  In  an  ap- 
peal, npon  the  aflSrmance  of  the  judgment 
of  tbe  court  below,  which  was  rendered 
upon  a  claim  accruing  to  the  Intestate  in 
bis  life-time.  Subsequently  plaintiff  here- 
in, Wikel,  recovered  a  Judgment  against 
the  administrator  upon  a  claim  for  serv- 
ices, care, clothing, food,  and-  medicines  fur- 
nished by  plaintiff  to  the  intestate.  Plain- 
titTs  wife  recovered  a  judgment  against 
tbe  administrator  for  960.60,  for  money 
paid  by  her  for  and  on  account  of  the  in- 
testate in  bis  life-time.  Tbese  Judgments 
were  rendered  after  tbe  Judgment  was  had 
In  favorol  the  administrator.  It  is  shown 
that  the  judgment  in  favor  of  tbe  wife  of 
plaintiff  Wikel  was  assigned  to  the  plain- 
tifl.  It  appears  that  these  "judgments," 
so  called,  are  really  orders  allowing  the 
claims,  and  establishing  them,  against 
tbe  estate,  had  in  the  usual  proceedings 
tor  establishing  claims.    The  administra- 


tor caused  execution  to  be  issued  on  his 
Judgment,  which  tbe  sheriff  seeks  to  en- 
force against  Wikel  and  bis  sureties  upon 
the  appeal.  They  seek  in  this  proceeding 
to  set  off  the  judgment  in  Wlkel's  favor 
against  the  Judgment  upon  which  the  exe- 
cution was  issued.  The  estate  has  no  as- 
sets other  than  the  judgment  against 
plaintiffs  in  favor  of  the  administrator, 
and  there  is  due  the  administrator  a  sum 
nearly  equal  to  tbe  amount  of  the  Judg- 
ments against  plaintiff. 

2.  It  will  be  observed  that  in  the  life- 
time of  tbe  Intestate  Wlkel  held  a  claim 
against  him,  while  at  the  same  time  he 
held  a  claim  against  Wlkel.  This  claim 
of  Wlkel  could  have  been  set  off  or  plead- 
ed as  a  counter Hslaim  to  the  claim  of  tbe 
intestate  in  any  proceeding  to  enforce  it 
before  bis  death.  Ciode,  g  2659;  Reynolds 
V.  Martin,  61  Iowa,  S24,  I*  N.  W.  Rep.  620. 
Tbe  right  of  the  parties  tbus  becomes 
fixed,  and  the  claim  of  tbe  intestate,  wben 
it  became  assets  of  his  estate  in  the  hands 
of  the  administrator,  was  subject  to  tbe 
same  defenses  existing  against  it  dnring 
tbe  life- time  of  the  Intestate.  Wlkel's 
claim  Is  therefore  a  counter-claim,  which 
may  be  set  off  or  pleaded  against  tbe 
claim  sought  to  be  enforced  by  the  admin- 
istrator. Lucore  v.  Kramer,  22  Iowa.  887 ; 
Ware  v.  Howley,  68  Iowa,  684,  27  N.  W. 
Rep.  789;  Toerring  v.  Lamp,  77  Iowa,  488, 
42  N.  W.  Rep.  878.  Tbe  right  of  set-off 
may  be  enforced  in  equity.  2  Story,  Eg. 
Jur.  8  1431;  Davis  v.  MUburn,  3  Iowa,  1(B. 

8.  But  Wlkel  cannot  set  off  the  judg- 
ment In  favor  of  his  wlfe^asslgned  to  him, 
against  the  claim  of  tbe  estate.  Tbe  as- 
signment was  not  made  until  after  the 
death  of  the  Intestate  and  after  the  Judg- 
ment In  controvers.v  against  plaintiff 
herein  had  been  rendered.  At  the  time  of 
tbe  assignment,  tbe  rights  of  tbe  adminis- 
trators and  the  creditors  bad  become 
fixed.  Tbe  claim  against  Wikel  bad  be- 
come assets  of  tbe  estate  in  which  the 
creditors  of  the  estate  and  the  admin- 
istrator had  an  interest,— they,  for  the 
payment  of  their  claim ;  and  he,  for  the 
payment  of  costs  and  expenses  paid  and 
Incurred  by  him.  It  is  very  plain  that 
Wikel,  as  a  debtor  of  tbe  estate,  conld  not 
purchase  claims  against  it,  and  in  that 
way  defeat  the  provision  of  tbe  law  for 
the  collection  of  debts  owing  to  the  es- 
tate, and  the  payment  of  debts  owed  by 
tbe  Intestate.  If  the  debtor  of  an  estate 
may  purchase  claims  against  the  estate, 
and  enforce  them  as  counter-claims,  the 
rights  and  priorities  of  creditors  and  the 
rights  of  the  administrators  wonld  be 
subject  til  defeat  at  the  will  of  debtors. 
In  our  opinion,  tbe  claim  of  Wikel,  as- 
signed to  him  by  his  wife,  cannot  be  en- 
forced In  the  action  as  an  equitable  or  le- 
gal set-off  or  counter-claim  against  plain- 
tiff's judgment. 

4.  Defendants  Insist  that  Wikel  oannot 
enforce  bis  right  to  a  set-off  or  counter- 
claim in  this  action,  for  the  reason  that 
there  are  costs  and  expenses  paid  by  or 
due  to  tbe  administrator  about  equaJing 
tbeclaim  held  by  Wikel  against  the  estate. 
It  is  plain  that  as  Wlkel's  rights  to  tbe 
set-off  were  fixed  before  tbe  death  of  the  ° 
intestate,  they  cannot  be  defeated  by  tbe 
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nets  of  the  adm1n)Btrator.  Surely,  a  cred- 
itor to  an  estate,  as  plaintiff  Ici  by  reaMun 
of  hie  counter-«lalin,  cannot  be  reqnlred 
to  pay  the  costs  of  aduilniaterlng  upon 
the  estate.  It  will  not  do  to  nay  that  his 
coanter-clalm  cannot  be  sustained,  for  the 
reason  that  it  would,  if  allowed,  satisfy  a 
claim  which  is  of  the  assets  of  the  estate, 
and  otherwise  would  be  applied  to  the 
payment  of  costs  and  expense's  of  admin- 
istration. The  law  will  not  In  this  way 
Impose  upon  a  debtor  or  a  creditor  of  an 
estate  the  burden  of  the  costs  and  expen- 
ses of  admlnldtrntlon.  These  considera- 
tions dispose  of  all  questions  in  the  caae, 
and  lead  us  to  the  conclusion  that  the 
Judgment  of  the  district  court  ought  to  be 
rerersed  The  cause  will  bi  remanded  to 
the  court  below  for  a  decree  in  harmony 
with  this  oolnioD.    Rereraed. 


Stats  v.  MoKinlkt  sc  aL 
(Supreme  Court  of  Iowa.    May  19, 189t.) 

Aa&lDLT  A^O  BaTTSBT— ISrORJCATION  —  EviOTioir 
or  TbSAST— EVIDBUCB — iKSTBCOTIOire. 

1.  An  information  before  a  instice,  charging 
an  assault  and  battery  **u]^n  the  person  of  this 
informant, "  and  signed  and  Terifled  by  him,  is 
sntBclent,  even  thongh  his  name  does  not  appear 
in  the  body  tbereoL 

8.  On  a  trial  for  assault  and  battery,  wliere 
it  appears  tliat  a  lessor,  in  the  temporary  absence 
of  tne  lessee,  nails  up  the  doors  at  the  house,  and 
the  latter,  on  returning,  breaks  In  with  the  aid 
of  his  wife,  and  hurls  a  stone  at  the  lessor,  near 
by,  who  follows  him  into  the  bouse  and  assaalts 
him,  it  is  not  error  to  charge  that  the  lessor, 
tiMugh  honestly  believing  that  Uie  lesseewas  go- 
ing for  a  loaded  gun  to  use  against  him,  was  not 
lustlfled  in  following  him  and  using  force,  if  he 
could  have  escaped  from  the  peri}  by  getting 
away. 

5.  Evidence  that  the  lessee  had  leased  only 
part  of  the  house,  and  that  the  lease  had  expired, 
was  immaterial  to  justify  the  lessor  In  thus  ex- 
clnding  the  lessee  lief  ore  the  latter  had  relin- 
qalshed  possession. 

4.  Papers  and  the  Justice's  docket  showing 
the  ttatus  of  an  aotion  brought  by  the  lessor  to 
oust  the  lessee,  and  pending  at  the  time  of  the 
assault,  were  properly  introdnced,  as  tending  to 
explain  the  situation. 

6.  Evidence  that  the  lessor  had  attempted  by 
physical  force  to  prevent  the  lessee's  wile  from 
lareaking  open  the  door  was  properly  Introduced, 
as  tmdlng  to  sxplain  the  situation. 

Appeal  from  district  court,  Mitchell 
county;  J.  C.  Sherwin,  Judge. 

The  defendants  wre  convicted  of  the 
crime  of  asnanit  and  battery,  and  from  the 
Judgment  of  the  district  court,  Imposing 
a  fine  upon  each,  they  appeal. 

J.  F.  CSyde  and  G.  B.  Murah,  for  appel- 
lants. John  ¥.  Stone,  Atty.  Oen.,  and 
Tboa.  A.  Cheshire,  for  the  iJtate. 

BoBtxsoN,  J.  This  action  was  com- 
menced In  Justice's  court.  The  body  of 
the  Information  and  the  verification  are 
as  follows:  "Defendants  are  accused  of 
the  crime  of  assault  and  battery,  commit- 
ted In  Newburg  township,  Mitchell  coun- 
ty, Iowa,  on  the  23d  of  March,  18S9,  upon 
the  person  of  this  Iniormant,  by  said  de- 
fendants then  and  there  unlawfully,  mali- 
ciously, striking,  kicking,  beating,  bmls- 
inc  injuring  the  person  of  said  Informant, 
contrary  to  the  statute.     Informant  asks 


for  tba  smat  and  pontahment  of  aald  de- 
fendants according  to  law.  [Signed] 
Habrt  Jones.  By  P.  F.  Coffin,  His  At- 
torney. I,  Harry  Jones,  on  oath  do  say 
the  statements  contained  In  the  foregoing 
Information  are  true.  Harrt  Jones." 
The  affidavit  was  sworn  to  by  Jonea  be- 
fore a  Justice  uf  the  peace,  whose  Jarat  is 
attached. 

1.  Objection  Is  made  to  the  information 
on  the  ground  that  It  does  not  show  upon 
whom  the  assault  and  battery  charged 
was  committed.  It  In  true  the  name  of 
the  person  assaulted  does  not  appear  in 
the  charging  part  of  the  information ;  but 
it  is  alleged  that  the  assault  was  commit- 
ted upon  the  pereon  of  the  informant. 
Tbe  Information  waa  signed  In  the  name 
of  Harry  Jones,  and  was  verified  by  him, 
and  the  name  of  the  Informant  referred  to 
in  the  body  of  tbe  information  was  clearly 
Indicated.  TheaflBdavit  Is  a  part  of  the 
Information,  and  should  l>e  so  treated  In 
conatruing  It.  State  v  Devine,  4  Iowa, 
446.  It  wuold  have  been  more  in  harmony 
with  approved  usage  bad  the  name  of  the 
person  assaulted  been  given  in  the  charg- 
ing part  of  tbeinformation ;  bnt  thedefect 
in  form  was  substantially  cured  by  the 
signatures  and  veriflcation. 

2.  Some  months  prior  to  the  2Sd  day  of 
Mareh,  IKSB,  tbe  complainant,  Jones,  by 
permlaaion  of  deftondant  L.  Q.  McKinley, 
entered  Into  the  possession  of  certain 
premises  la  Newburg,  including  a  dwell- 
Ing-boaae  and  stable.  From  that  time 
until  after  the  tranaaetlons  in  controver- 
sy, Jones  and  bis  wife  occupied  the  dweH- 
Ing-bonse  as  a  place  of  residence,  and  kept 
therein  their  bonsebold  goods  and  furni- 
ture. A  few  days  before  tbe  date  named 
in  tbe  information,  L-  O.  McKinley  lusti- 
tn  ted  proceedings  In  a  Jaatice's '  coart  to 
recover  the  possession  of  the  property  oceo- 
pled  by  Jones.  On  the  date  named  Jones 
and  his  wife  closed  and  locked  the  dwell- 
ing-house, and  went  to  Carpenter,  for  tbe 
purpose  of  attending  to  the  case  which 
L.  Q.  McKinley  bad  instituted.  Tbecanse 
was  continued  on  the  application  of  Mc- 
Kinley, and  Jones  and  his  wife  returned 
to  their  place  of  residence.  Them  is  macb 
conflict  in  the  evidence  as  to  what  ttien 
occurred,  but  there  Is  evidence  to  support 
the  theory  of  the  state  as  to  the  material 
facts,  which  are  claimed  to  be  substantial- 
ly as  follows:  During  tbe  absence  of 
Jones,  tbe  doora  of  tbe  house  had  been  in 
some  manner  fastened  against  him  by  de- 
fendants L.  6.  and  G.  A.  McKinley.  When 
he  returned,  L.  O.  McKinley  was  standing 
near  the  bouse,  and  the  other  defendants, 
8.  J.  and  G.  A.  McKinley,  were  in  the  Im- 
mediate vicinity.  When  Jones  reached 
the  house,  L.  G.  McKinley  told  him  that 
the  house  was  nailed  up,  and  poasession 
of  It  had  been  taken,  and  that  he  most 
keep  away.  Jones  went  away,  and  after 
a  brief  absence  returned.  He  picked  np 
two  stones,  one  of  which  he  handed  to  bis 
wife  with  direction  to  break  open  a  door. 
She  followed  the  direction,  broke  open  a 
door  which  opened  into  a  hall,  which  she 
entered,  throwing  down  the  stone.  Her 
husband  followed  her  Into  tbe  hall,  after 
burling  the  ntone  be  had  retained  at  L.  O. 
McKinley.    The  defandants  followed  him 
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Into  the  ball.  Jonea  was  there  asaanlted, 
and  iDJtirtes  were  Inflicted  upon  tilm.  The 
defendants  admit  that  the  honae  had  been 
fastened  against  Jones  during  hla  ubfience; 
that  it  was  broken  open  npon  hla  return, 
as  stated;  that  they  followed  Junes  Into 
the  ball,  and  that  a  struggle  there  raianed ; 
bnt  they  claim  that  when  Jones  entered 
ttae  hall,  after  throwing  the  stone,  it  was 
for  the  parpose  of  procuring  and  using 
against  themaloaded  muslcet  which  stood 
In  the  opposite  end  of  the  hall ;  that  he  in 
fact  seised  the  mosket,  and  attempted  to 
discharge  It;  and  that  what  they  did  in 
the  hall  was  done  to  prevent  the  wrong- 
ful use  of  the  weapon  by  Jones,  and  was 
iiecessary  for  tbat  purpose.  Jones  denies 
that  be  had  touched  the  musket,  and  in 
tbat  he  is  corroborated  by  his  wife.  The 
charge  of  thQ  coart  in  regard  to  the 
rlirbt  of  defendants  to  follow  Jones  into 
the  bouse  Is  as  follows:  "(6)  Ifthedefend- 
antsS.  J.  and  L.  6.  McKlnley,  at  the  time 
Jones  passed  Into  the  hnnse.  honestly  be- 
lieved that  Jones  was  golug  for  a  gun  to 
use,  this  would  not  Justify  them  In  follow- 
ing him,  if  they  could  have  escaped  from 
the  peril  to  themselves,  if  any  existed,  by 
getting  away.  But  if  you  And  tbat  the 
defendanti  S.  J.  and  L.  O.  McKinley  did 
honestly  believe  that  Jones  was  going  for 
a  gon  to  do  bodily  Injury  to  themselves 
or  otbers,  wbeo  be  passed  into  the  honne, 
and  if  you  further  find  that  the  said  de* 
fendants  conid  not  avoid  peril  to  them- 
selves or  others  by  going  away,  then  they 
wonid  be  Justified  in  following  the  said 
Jones  Into  the  bouse  for  the  pniToee  of 
preventing  injury  to  one  or  both  of  them 
OTtoothem  bynse  of  a  gun;  and  the  use  of 
forre  reasonably  necessary  to  prevent  bodi- 
ly Injury,  under  anch  circumstances,  would 
not  uonstitute  assault  and  battery.  But 
if  the  force  used  by  either  of  the  defend- 
ants, under  these  circumstances,  was  ex- 
cessive, and  used  with  intent  to  injure 
Jones  unnoceesnrlly,  tbis  would  be  an  as- 
sault and  battery. "  The  appellants  com- 
plain of  so  much  of  that  portion  of  the 
charge  quoted  as  Instructed  the  jury  that 
defendants  8.  J.  and  L.  Q.  McKlnley  were 
not  jnstltied  In  following  Jones  into  the 
house,  even  though  they  honestly  believed 
be  was  going  for  a  gun  to  use,  if  they 
oonid  have  escaped  from  the  peril  to  them- 
■rivea,  if  any  existed,  by  goiqg  away. 
The  g^rounds  of  the  complaint  seem  to  be 
tbat  defendants  are,  by  the  instruction, 
bdd  to  a  more  rigid  rule  than  would  gdv- 
em  a  man  of  ordinary  understanding  and 
prudence,  acting  under  similar  circum- 
stances; that  the  evidence  shows  that  the 
defendants  pursoed  the  only  reasonable 
coarse  open  to  them  in  following  Jones 
Into  the  house  to  prevent  his  using  the 

f:an;  and  that,  had  tbey  not  done  so. 
here  was  only  a  poesibllUy  that  they 
would  have  escaped  Injury.  We  think  the 
Instruction  was  fully  as  favorable  to  the 
defendants  as  it  should  have  been.  The 
nndisputed  evidence  shDwu  that  they  were 
present  for  an  unlawful  purpose;  that  it 
was  their  intent  to  k«ei>  Jones  and  his 
wife  out  of  the  bouse.  They  did  not  at 
any  time  change  their  attitude  towards 
Jones.  They  did  not  retreat,  nor  by 
other  means  show  tbat  they  bad  aban- 


doned tbeir  unlawful  purpoiw,  bnt  seemed 
to  be  intent  upon  carrying  it  into  effect. 
Ther^ore  the  ordinary  rules  in  regard  to 
the  right  of  self-defense  did  not  apply. 

8.  The  deft^ndauts  complain  of  the  re- 
fusal of  the  court  to  permit  them  to  show 
the  terms  of  the  lease  nnder  which  Jones 
took  possession  of  the  premises  in  which 
the  affair  in  controversy  took  place.  They 
claim  that  they  could  bave  sbowo  that  be 
had  only  leased  a  portion  of  the  dwelling- 
house;  that  bis  lease  had  expired;  that  be 
was  not  entitled  to  remain  longer  in  i>ob- 
sesslon  of  any  part  of  the  premises ;  and 
therefore  that  the  act  of  L.  O.  and  Q.  A. 
McKlnley  in  fastening  the  dwelling-house 
against  him  was  not  unlawful.  Bnt  the 
undisputed  facts  are  that  Jones  had  en- 
tered Into  the  poRseaaion  of  the  premises 
under  a  lease  given  by  L.  G.  McKinley, 
and  he  never  relinquished  that  possession 
until  after  the  acts  in  controversy  were 
committed.  When  he  left  the  house  on 
the  day  in  question,  he  did  so  with  the  in- 
tention of  returning  thereto  when  the  bns- 
ineas  which  called  him  awi^  was  con- 
cluded. He  had  no  intention,  so  far  as  is 
shown,  of  relinquishing poBsessloD  on  tbat 
day.  He  left  his  household  goods  and 
furniture  in  the  house.  Even  if  it  be  con- 
ceded that  he  was  entitled  to  possess  and 
occupy  but  a  part  of  the  dwelliug-bouse. 
the  act  of  the  defendants  in  fastening  tbe 
entire  house  against  bim  was  wrongful. 
They  entered  into  possession  of  the  prem- 
ises by  stealth,  and  acquired  no  right  ad- 
verse to  Jones  by  so  doing.  If  tbe  rigtat 
of  Jones  to  possess  and  occupy  tbe  prop- 
erty was  at  an  end,  an^  he  wrongfully  re- 
fused to  surrender  possesion,  tbe  person 
entitled  to  it  bad  a  remedy  provided  by 
law,  but  be  could  not  obtain  possession 
rightfully  by  the  means  adopted  by  ttm 
defendantst  "A  person  may  render  bim- 
seH  liable  to  an  actlbn  for  forcible  entry 
and  detainer  by  entering  upon  bis  own 
premises,  even  when  he  has  tbe  right  to 
immediate  possession."  Emsley  v.  Ben- 
nett, 87  Iowa,  16.  It  follows  tbat  the  evi- 
dence excluded  was  immaterial,  and  that 
tbe  action  of  tbe  court  in  excluding  it  waa 
rigbt. 

4.  Tbe  state  was  permitted  to  introduce 
in  evidence  the  papers  which  were  filed  in 
the  action  for  the  recovery  of  the  posses- 
sion of  tbe  premises  occupied  by  Jones,  and 
which  was  pending  when  the  offense  in 
controversy  was  committed,  and  also  the 
I'ecord  of  the  case  as  shown  by  the  Justice's 
dockst.  It  was  also  permitted  to  sbow 
that  defendant  S.  J.  McKlnley  attempted 
to  prevent  Mrs.  Jones  from  breaking  open 
tbe  door  in  the  manner  stated,  by  using 
physical  force.  We  think  tbe  evidence 
npeeifled  was  properly  admitted,  as  tend- 
ing to  explain  the  situation  of  Jones 
and  the  defendants,  and  their  relation  to 
the  premises  In  controversy,  wbea  the  as- 
sault and  battery  was  committed. 

5.  Complaint  is  made  of  numerous  rul- 
ings of  the  court.  Including  its  refusal  to 
give  instructions  asked  by  defendants, 
which  need  not  be  set  out  at  length.  Some 
of  the  objectlona  madq  tall  within  weil-es- 
tabllsfaed  rifles  of  practice;  otbers  relate 
to  immaterial  matters.  It  is  sutficieut  tor 
us  to  say  tbat  there  Is  evidence  to  sustain 
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the  verdict,  and  that  w«  have  examined 
each  objection  made  by  app<>IIantB,  hut 
without  finding  any  prejudicial  error  in 
the  record.  Tlie  judgment  of  ttie  district 
court  ia  affirmed. 


ScBBiz  T.  McMrnaht  et  a/. 

(i9uj>r8m«  Court  of  Iowa.    May  16,  1891.) 

Lakdlobd  axd  Tbi7 art— Libit  vor  Rbkt— Fks- 

•ORAL  PBOFBBTT  OV  WiFB. 

1.  In  an  action  against  a  husband  and  wife 
npon  a  lease  to  which  she  was  not  a  party,  the 
personal  property  of  the  wife  used  on  the  demised 
premises  Is  not  liable  to  attachment  fur  rent  due 
on  the  lease,  where  it  appears  that  the  rent  due 
for  the  time  her  property  was  so  used  has  been 
paid. 

S.  Under  Code  Iowa,  |  2914,  providing  that 
tlte  expenses  of  the  family  are  chargeable  upon  the 
property  of  both  husband  and  wife,  or  either  of 
them,  the  proper^  of  the  wife  is  not  liable  for 
raot  of  premises  rara  time  daring  which  the  fam- 
ily did  not  actually  occupy  them.  Lawrence  v. 
Siimamon,  84  Iowa  80,  dlsUnguished. 

Appeal  from  superior  court  of  Council 
Bluffs ,  E.  E.  Aylebworth,  Judge. 

Action  upon  a  lease  executed  by  a  hus- 
band, to  recover  for  rent  due  thereon, 
against  both  basbandand  wife,  and  to  en- 
force a  landlord's  lien  against  personal 
property  of  the  wife  used  upon  the  prem- 
isee.  A  demurrer  to  the  answer  of  the  wife 
was  snstained.  Electing  to  stand  on  her 
answer.  Judgment  was  rendered  against 
her,  from  which  she  appeals. 

J.  J.  Stewart,  for  appellant.  ]^alter  I, 
Smith,  for  appellee. 

Bbck,  C.  J.  1.  The  lease  runs  for  nine 
months.  The  rent  is  f  226  for  the  whole 
term,  payable  $26  monthly  in  advance. 
The  husband  alone  signs  the  lease.  The 
petition  asks  judgment  againsttboth  hus- 
band and  wife,  ani  asks  an  attachment, 
and  the  enforcement  of  a  landlord's  lien 
against  the  personal  property  of  the  wife 
used  upon  the  premises  during  the  term 
for  which  suit  is  brought.  The  wife  al- 
leges in  her  answer  that  she  is  the  sole 
and  only  owner  of  the  goods  seised  npon 
the  attachment  issued  in  this  case.  She 
denies  that  she  entered  into  any  contract 
with  plaintiff,  or  that  she  was  his  tenant. 
She  admits  that  she  lived  with  her  bus- 
band  upon  the  premises  for  a  time,  and 
used  thereon  the  property  attached,  but 
alleges  that  all  the  rents  due  for  that  time 
hare  been  paid,  excepting  rent  for  two 
days,  which  she  offers  to  pay.  The  plain, 
tiff  demurs  to  the  answer  on  the  ground 
that,  as  a  matter  of  law,  it  appears  from 
the  facts  pleaded  by  said  answer  that  the 
property  of  plaintiff  levied  upon  is  subject 
to  plaintiff's  landlord's  lien,  and  that  the 
wife  is  liable  for  the  rent  sued  for  in  this 
action. 

3.  It  Is  clear  that  the  wife  is  not  liable 
upon  the  lease,  if  at  all;  that  Is  to  say, 
an  action  aguinst  her  on  the  lease  could 
not  be  maintained,  if  she  be  liable  on  the 
ground  that  the  rent  is  a  family  expense. 
If  liable  at  all,  her  liability  arises,  not  up- 
on a  contract  made  by  her  with  the  land- 
lord,— ^for  she  made  none,  as  sne  alleges  in 
her  answer, — but  by  operation  of  law,  up- 
on the  facts  that  she  is  the  wife  of  the  les- 


sor, and,  with  him,  used  the  pmnlses  as  a 
home  for  the  family,  and  the  rent  thus  lie- 
came  family  expenses.  Her  liability, 
created  by  the  statute,  (Code,  5  2214,) 
arises  for  the  expenses  of  the  family,  for 
deots  contracted  for  the  property,  for  the 
family  liyluc,  or.  If  for  rent,  for  the  home 
occupied  by  the  family.  Her  liability  ia 
for  family  expenses,  not  on  obligations 
incurred  npon  executory  contracts  for 
future  expenses.  It  Is  plain  that  she,  on 
the  ground  of  her  liability  for  family  ex- 
penses, is  not  liable  for  the  default  of  the 
husband  to  perform  an  executory  con- 
tract. In  Illustration  of  this  point,  let  it 
be  supposed  that  the  husband  enters  Into 
a  contract  to  purchase  12  tons  of  fuel,  a 
ton  to  be  delivered  and  paid  for  on  the  let 
day  of  each  month.  Six  tons  are  deUr- 
ered,  paid  for,  and  used,  and  the  husband 
refupes  to  receive  and  pay  for  any  more. 
But  the  fuel  necessary  to  fill  the  contract 
is  tendered,  or.  If  yon  please,  taken  to 
and  left  at  the  place  wherv  the  other  fuel 
was  delivered,  but  not  used  by  the  hus- 
bnna  and  the  family.  Now,  It  is  very 
plain  that,  as  this  fuel  was  not  usel  by 
the  family,  the  price  thereof  was  not,  and 
could  not  be,  family  expenses,  for  the  sim-. 
pie  and  obvious  reason  that  it  was  not 
used  by  the  family.  The  facts  of  the 
supposed  case  and  this  are  identical 
Lawrence  v.  Slnnamon,  24  Iowa,  80, is  not 
in  conflict  with  these  views.  In  that 
ease  it  was  held  that  the  wife  was  bound 
upon  the  husband's  contract  for  the  fami- 
ly expenRes,  and  her  liability  would  rnn 
with  the  liability  of  the  husband,  with  the 
change  of  his  contract  to  a  promissory 
note,  so  that  It  wonld  not  be  barred  by 
the  statute  of  limitations.  But  this  liabili- 
ty—this debt  of  the  husband— was  for 
goods  used  by  the  family  for  family  ex- 
penses. It  was  not  the  debt  incurred  by 
the  breach  of  a  contract,  or  for  goods 
bought  and  not  U8e4  by  the  family,  which 
by  no  posslblilty  could  become  family  ex- 
pemtes.  The  case  holds  that  for  goods 
used  by  the  family,  thus  becoming  family 
expenses,  the  wife  is  liable,  while  the  lia- 
bility of  the  hnsb/ind  continues,  notwith- 
standing a  change  of  the  indebtednem 
from  an  open  account  to  a  promissory 
note.  We  conclude  that  if  it  l>e  assumed 
that  the  rent  of  a  dwelling  used  by  a 
family,  in  .a  proper  case,  becomes  family 
expenses,  (a  question  we  do  not  determine 
here,)  for  which  the  wife  is  liable,  no  such 
liability  arises  against  the  wife,  upon  the 
contracts  for  the  rent  of  a  bouse  which 
was  never  used  by  the  family.  Tbeee  con- 
siderations lead  us  to  the  conclusion  that 
the  court  below  erroneously  sustained  the 
draurrer  to  the  defendants'  answer,  and 
the  judgment  in  the  case  is  therefore  re- 
veraed. 


Jacobs  v.  Sntdbb  et  at. 
(Supreme  Court  of  louia.    Hay  IX,  1801.) 

FOBBOLOBUBB  Ot  UOBTOAOB— SbTTISO  ASISB    DS- 
OBBB. 

In  an  action  to  set  aside  a  decree  forcloa- 
Ing  a  mortgage,  and  sale  thereunder,  it  appeared 
that  the  mortgagor  and  mortgagee  •greed  that 
certain  payments  on  the  debt  should  be  erased, 
and  a  Judgment  taken  for  the  full  amount  of  the 
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■otae,  in  order  to  defeat  a  Junior  nwrt^agee.  and 
ihat  a  deed  to  the  premises  should  be  given  to  the 
mortgagor  after  the  mortgagee  had  acquired  title 
onder  the  foreclosure,  and  that  such  deed  was 
^yen  to  the  daughter  of  the  mortgagor,  who  dis- 
claimed title  adverse  to  the  mortgagor.  Held 
tk»t,  as  no  fraud  on  the  part  of  the  mortgagee 
•mam  shown  in  the  settlement  afterwards  made,  a 
Judgment  in  favor  of  defendants,  dismissing  the 
'Petition  and  for  costs,  would  be  sustained. 

Appeal  from  dletrict  court,  Dickinson 
-county;  Geobor  H.  Carb,  Judge. 

Action  in  equity  to  set  axlda  a  decree  of 
■forecloaure  and  a  sheriH's  sale  of  real  es- 
tate. After  a  fall  bearing  on  the  merits, 
"the  district  court  dismissed  the  petition, 
•«nd  rendered  Judgment  In  favor  of  certain 
defendants  for  costs.  The  plaintiff  ap- 
i|;>eal8. 

Wisbard  A  Baily  and  A.  W.  Osborne,  for 
appellant.  Parker  &  Richardson,  for  ap- 
iftellees. 

Robinson,  J.  In  June,  1876,  the  plaintiff 
'waa  the  owner  of  the  9.  W.  )i,  section  7, 
township  100,  range  85,  In  Dickinson  coun- 
ty. On  the  22d  day  of  that  month  she 
made  to  defendant  Marcus  Snyder  her 
lour  promissory  notes  amounting  to  %&Ai, 
and  to  secure  their  payment  she  and  her 
husband,  Fred  Jacobs,  executed  a  mort- 

Sage  upon  the  laud  described.  On  the  9tb 
ay  of  September,  1878,  Judgment  by 
-default  was  rendered  by  the  circuit 
«ourt  of  Dlckinsup  county  in  favor  of 
aaid  Snyder,  and  against  plaintiff,  on 
account  of  said  notes  for  the  sum  of 
9468.  An  attorney's  fee  of  StOO,  and  f  20 
costs,  and  a  decree  foreclosing  the  mort- 

fage,  was  rendered  against  plaintiff,  her 
ashand,  and  one  C.  H.  Hunt.  A  special 
axecution  for  the  sale  of  the  land  was  Is- 
aued,  and  the  land  was  sold  thereunder 
to  said  Marcus  Snyder.  He  assigned  the 
•certificate  of  purchase  to  his  wife,  the  de- 
fendant Oceana  Snyder,  and  on  the  16tb 
day  of  October,  1879,  a  sheriff's  deed  for 
'the  land  was  issued  to  her,  and  on  the 
«iext  day  It  was  recorded.  In  January. 
1884,  Mrs.  Snyder  and  husband  conveyed 
the  land  to  Minnie  Jacobs,  a  daughter  of 
oiaintilt,  and  received  from  said  grantee 
oer  note  for  f  600,  secured  by  a  mortgage 
•OB  the  land,  and  a  small  interest  note. 
The  notes  so  given  have  been  paid.  Min- 
aie  Jacobs  and  Fred  Jacobs  are  also  made 
parties  defendant,  but  disclaim  any  inter- 
«Ht  adverse  to  plaintiff.  This  cause  was 
considered  by  this  court  on  a  former  ap- 
aeal.  See  76  Iowa,  623,  41  N.  W.  Rep.  207. 
The  appellant  contends  that  after  the  ac- 
tion to  foreclose  was  commenced  by  Sny- 
der, in  the  year  1878,  he  agreed  with  her 
«o  dismiss  the  proceedings;  that,  relying 
apon  his  agreement,  she  did  not  appear 
Id  said  proceedings,  bnt  believed  they  had 
fieen  dismissed  until  January,  1884,  when 
abe  first  discovered  that  Mrs.  Snyder  held 
a  deed  tor  the  farm  in  question.  She  fur- 
ther claims  that  a  large  part  of  the  mort- 
gage indebtedness  had  been  paid  when 
Judgment  was  rendered  against  her,  for 
which  she  was  given  no  credit,  and  that, 
without  knowing  of  the  judgment  and 
aale,  she  continued  tu  make  payments  on 
the  mortgage  indebtpduess  until  It  had 
fccon  fully  satisUed ;  that  she  at  all  times 


retained  possession  of  the  land;  that 
when  she  discovered  the  condition  of  the 
title,  in  18ft4,  she  demanded  a  conveyance 
of  the  laud  to  her,  and  that  Snyder  agreed 
it  was  to  he  made;  that  being  Ignorant  of 
such  matters,  and  unable  to  read  or 
write,  she  supposed  that  the  Instruments 
to  which  her  daughter  was  a  party  were 
the  conveyance  she  was  to  receive.  She 
claims  that  Snyder  accomplished  the  al- 
leged wrong  by  means  of  the  ignorance  of 
herself  and  husband,  their  inability  to  read 
or  write  any  language,  and  the  confldeo- 
tial  relation  In  which  he  stood  to  them, 
and  their  faith  In  his  integrity.  There 
is  much  conflict  in  the  evidence,  but  we 
think  the  preponderance  shows  the  ma- 
terial facts  of  the  case  to  be  substantially 
as  follows:  In  the  year  1876  the  plaintiff 
and  her  husband  moved  from  the  land  in 
question  to  Ft.  Dodge,  where  they  re- 
mained until  the  next  spring.  From  Ft. 
Dodge  they  went  to  Dee  Moines;  from 
there  tu  RIppey,  in  Greene  county;  froih 
RIppey  back  to  the  land,  in  the  spring  of 
187U;  and  there  they  have  since  resided. 
When  they  left  the  farm,  in  1876,  they  were 
indebted  to  different  persons  in  various 
sums,  in  addition  to  the  mortgage  debt, 
and  owned  some  personal  property  which 
was  sold,  the  proceeds  being  paid  to  Sny- 
der, and  held  claims  for  small  sums  of 
money  which  were  collected  by  Snyder. 
He  purchased  some  of  the  claims  against 
Jacobs,  and  kept  an  account  of  all  money 
received  and  all  payments  made.  He 
charged  Interest  at  usurious  rates  on 
sums  due  him,  and  for  a  time  indorsed 
payments  made  on  the  notes  he  held.  He 
paid  the  taxes  on  the  land,  and  purchased 
some  claims  against  Jacobs  at  a  discount, 
by  his  direction.  Before  commencing  pro- 
ceedings to  foreclose  his  mortgage,  be  no- 
tified plaintiff  and  her  husband  that  he 
should  foreclose  unless  further  payments 
were  made.  In  the  latter  part  of  the  year 
1876,  a  second  mortgage  on  the  land  in 
favor  of  Hunt  was  executed  by  plaintiff 
and  husband  for  the  sum  of  $126.  After 
the  proceedings  to  foreclose  bad  been  com- 
menced, in  1878,  they  went  from  Blppey  to 
Spirit  Lake  to  make  a  settlement  with 
Snyder.  It  was  then  agreed  between 
plaintiff  and  Snyder  that  the  Indorsement 
of  payments  made  on  the  mortgage  notes 
should  be  erased,  and  a  Judgment  taken 
for  the  amount  which  appeared  to  be  due 
on  them,  and  a  sale  had  tor  the  purpose 
of  defeating  the  lien  of  the  Hunt  mort- 
gage. Snyder  was  to  keep  an  account  of 
pa3'ments  to  be  received,  and  cause  a  con- 
veyance to  be  made  for  the  benefit  of  plain- 
tiff when  he  should  be  fully  paid  the 
amount  due  him.  The  decree  of  foreclos- 
ure was  taken,  and  snie  made,  and  sher- 
iff's deed  taken  pursuant  to  that  agree- 
ment. Among  the  items  charged  by  Sny- 
der were  the  costs  of  the  foreclosure,  and 
$35  lor  an  attorney's  fen;  that  being  the 
amount  actually  paid  In  lieu  of  the  f  100 
allowed  by  the  court.  In  January,  1884, 
there  was  a  settlement  between  the  par- 
ties which  resulted  in  the  giving  of  the 
deed  to  Minnie  Jacobs,  and  the  making 
of  her  notes  and  mortgage  already  de- 
scribed. The  notes  and  mortgage  she 
gave  were  sold  by  Snyder  to  one  McCul- 
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la,  and  some  of  the  interest  which  fell  due 
was  paid  him.  Legal  proceedings  were 
Instituted  to  enforce  payment,  and  the 
entire  claim  was  flnally'pnid. 

It  quite  clearly  appears  that  no  confl- 
dentia!  relations  existed  between  Snyder 
and  plaintiff  and  her  liusband  when  fore- 
closure proceedings  were  commenced,  in 
1878.  The  plaintiff  and  her  husband  con- 
snlted  attorneys,  and  were  fully  informed 
as  to  their  rights.  It  is  shown  by  corre- 
spondence and  admissions  and  other  evi- 
dence that  they  were  fully  aware  of  the 
fact  thatSnyder  controlled  the  title  to  the 
laud.  When  the  settlement  was  made  in 
January,  1884,  a  disinterested  person  was 

g resent,  who  assisted,  at  the  instance  of 
otb  parties.  He  took  down  all  items 
given  by  Snyder  from  his  account-book, 
after  ascertaining  that  they  were  satis- 
factory, and  computed  their  amounts, 
and  ascertained  the  balance  due  Snyder. 
The  claim  that  plaintiff  believed  thein- 
Btroments  to  which  her  daughter  was  a 
party  were,  in  elfect,  a  deed  to  herself,  is 
not  credible.  She  insists  that  the  instru- 
ments were  not  read,  but  does  not  claim 
to  have  asked  that  they  be  read,  although 
her  daughter  was  a  school-teacher  and 
no  doubt  able  to  read  intelligently.  She 
alleges  that  her  daughter  did  not  know 
the  contents  of  the  instruments,  but  Sny- 
der testifies  that  she  read  tbem,  and  the 
testimony  of  the  daughter  is  not  offered. 
It  plaintiff  bad  ever  placed  special  confi- 
dence in  l^nyder,  she  had  no  reason  tor  do- 
ing so  in  January,  18S4,  if  her  testimony 
be  true;  for  she  claims  to  have  discovered 
before  that  time  that  he  had  violated  his 
agreement,  and  had  acted  in  bad  faith  to- 
wards her.  But  we  do  not  think  the  bad 
lalth  alleged  has  been  established.  There 
is  much  testimony  as  to  the  numerous 
items  making  up  the  account  between  the 
parties,  and  it  may  be  tbat  some  slight  er- 
rors were  made,  but  nothing  has  been 
shown  which  would  justify  the  setting 
aside  of  the  settlement.  Plaintiff  had 
good  reason  to  complain  of  the  exorbitant 
raire  of  interest  which  she  was  charged, 
but  that  wa«  fully  settled  in  the  transeus 
tion  with  her  daughter,  and  cannot  be 
successfully  questioned  in  this  action.  We 
conclude  that  the  Judgment  of  the  district 
court  is  correct.    It  is  therefore  affirmed. 


State  t.  Corbick. 
(Supreme  cAtrt  of  Iowa.    Uay  19, 1891.) 

iRTOXIOATIKe  Lt<)UOB8— IimSBSTATB  COMUBBaB. 

An  original  package  of  intoxicatinir  liquors 
was  transported  by  rail  from  anotber  state,  and 
upon  being  unloaded  on  the  depot  platform,  and 
before  delivery  to  the  consignee,  visa  seized  uader 
a  search-warrant.  The  condemnation  proceedings 
were  begun  before  the  enactment  by  congress  of 
the  "  Wilson  Bill. "  Held,  that  the  shipment  was  a 
lawful  act  of  interstate  commerce,  and  the  liquots 
were  not  liable  to  seizure  under  the  law  of  Iowa 
relating  to  intozioating  liquors.  Following  lieisy 
V.  Hardin,  185  C.  8.  100,  10  Sup.  Ct.  Rep.  6S1. 

Appeal  from  district  court,  Davis  coun- 
ty; H.  C.  Traveksk,  Judge. 

This  Is  a  procet^dlng  to  condemn  certain 
intoxicating  liquor.  It  was  commenced 
before  a  justice  of  the  peace.  A  barrel  con- 
taining 72  bottles  of  t>eer  was  seized  by 


theofBcer  who  served  the  search-warrant. 
The  defendant  appeared,  and  claimed  to 
be  the  owner  of  the  beer,  and  filed  an  an- 
swer. In  which  he  averred  that  the  beer 
was  not  owned  or  kept  to  be  sold  in  vio- 
lation of  law.  A  trial  was  had,  and  judg- 
ment was  rendered  condemning  said  prop- 
erty. The  defendant  appealed  to  the  dis- 
trict court,  where  a  trial  was  had,  with  a 
like  result.     Defendant  appeals. 

fl.  C.  Taylor  and  S.  S.  Carrathers.  for 
appellant.  John  Y.  Stone,  Atty.  Gen., 
and  Tbos.  A.  Cheshire,  for  the  State. 

BoTBROCK,  J.  The  facts  of  the  case  are 
not  In  dispute,  and  are  in  substance  asfol- 
lows:  The  defendant  made  a  c(mtractfor 
the  purchase  of  the  beer  at  Bioomfieid, 
Iowa,  with  a  traveling  agent  of  the  Dallas 
Transportation  Company.  The  said  com- 
pany was  located  In  business  at  Dallas,  in 
the  state  of  Illinois.  The  beer  was  not  In 
this  state  when  the  contract  was  made. 
It  was  shipped  by  the  transportation 
company  from  Dallas,  ni..  to  Bloomfleld, 
Iowa,  by  railway.  The  bill  of  lading  des- 
ignated the  contents  of  the  barrel  as  "gin- 
ger ale."  The  barrel  was  marked  with 
the  name  of  the  defendant,  and  had  no 
other  marks  or  labels  thereon,  and  it  was 
transported  to  Bioomfieid,  and  unloaded 
from  the  car  in  wbh>h  it  was  shipped  on 
the  depot  platform, and  was  atonceseixed 
by  the  officer  who  served  the  search-war- 
rant. The  proceeding^  was  commenced 
and  the  b"er  seized  on  the  10th  day  of  Au- 
gust, 1889,  and  thetrial  was  hadln  the  dis- 
trict court  In  the  month  of  October,  1S89. 
There  are  other  facts  In  the  record,  but 
we  think  they  are  not  material  to  a  deter- 
mination of  the  questions  involved  In  the 
appeal.  It  will  be  observed  that  the  pro- 
ceeding was  commenced  before  the  decision 
of  the  case  of  Leisy  v.  Hardin,  136  U.  S., 
100, 10  Sup.  Ct.  Kep.  681,  and  before  the  re- 
cent legislation  by  congress  relating  to  the 
effect  of  the  shipment  of  intoxicating  liq- 
uors from  one  state  to  another.  Under 
the  decision  in  that  case,  the  shipment  of 
the  beer  from  Dallas,  In  the  state  of  Illi- 
nois, to  Bloomfleld,  in  this  state,  was  a 
lawful  act  of  interstate  commerre,  and 
could  not  be  controlled  or  regulated  by 
the  statutes  of  this  state.  It  was  an  orig- 
inal package  of  merchandise,  and  as  long 
as  It  so  remained  It  could  not  be  con- 
demned as  contraband.  When  It  was 
seized  by  the  officer  in  this  proceeding  it 
had  not  been  delivered  tothedefendant  by 
the  railroad  company,  and  bad  not  be- 
come part  of  the  common  property  of  this 
state  Under  these  circumstances,  It  was 
not  liable  to  condemnation,  notwithstand- 
ing the  laws  of  this  state.  The  judgment 
of  the  district  court  is  reversed. 


Weed  v.  Bowman  et  aL 
(Sxvpreme  Court  of  Iowa.    May  19, 1891.) 
FB4nDni.B2rr  CoNVETiL:?CB  —  Tbaksfeb  op  Shbb- 
irr'8  Cbbtivioatb  of  Salb — Conbidebation. 
Where  a  mortgage  lien  is  superior  to  that 
of  a  jtadgment,  the  transfer  of  the  sheriil's  cer- 
tificate of  sale  on  foreclosure  to  the  father  and 
mother  of  the  wife  of  the  judgment  debtor  will 
not  be  deemed  fraudulent  merely  because  of  the 
relationship  of  the  parties,  when  the  purchase 
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^j  in  good  talth,  saA  with  the  fathaMn-Ukw** 
own  money,  and  an  Bsacntlon  sale  under  the  ivdg- 
xnent  will  be  enjoined. 

Appeal  trom  district  court,  Butler  coun- 
ty;  G.  W.  RcDDioK,  Judge. 

Action  in  equity  to  enjoin  the  Bale  of  cer- 
tatn  lands  claimed  by  plaintiff  on  execu- 
tion in  favor  of  Bowman  Bros,  ft  Burr  and 
asalnst  P.  Weed.  Trial  was  bad  upon 
tbe  merits,  and  decree  entered  dlsmiasing 
plain tltTs  petition,  from  which  be  appeals. 

Hemenway  A  OrviHiy,  for  appelant.  B. 
L.  Slualley,  for  appellees. 

OiTEN,  J.  1.  Tbequeatlona  and  con^l* 
ling  facta  in  this  case  are  identical  with 
tiiose  in  Austin  v.  Bowman,  (Iowa,)  46  N. 
W.  Rep.  nil,  and  relate  to  tbe  same  title 
and  Jndsment.  Plain  tiff's  claim  of  title  is 
tbe  same  ns  that  of  tbe  plaintiff  Austin, 
except  that  Austin  claimed  under  a  deed 
from  this  plaintiH,  wliile  this  plaintiff 
claimed  nnder  title  in  hlraeeU.  Tbe  evi- 
dence upon  tbe  qnestion  as  to  whether 
there  was  a  redemption  trom  the  Brett 
mortgage  sale  may  be  dUfeMnt,  but  we 
conclude  from  It,  as  from  that  in  the  former 
case,  that  tbe  purcbaao  of  tbe  sherlB's  cer- 
tificate of  sale  was  In  good  faith,  and  not 
a  redemption.  Tbe  conduaion  in  tbelor- 
mer  cane  was  in  favor  of  tbe  title  of  the 
plaintiff  as  against  this  ]ndgment,  and 
following  that  decision,  with  which  we 
are  still  content,  we  think  the  decree  beneia 
should  be  in  favor  ol  the  plaintiff,  and 
that  the  decree  of  the  dlstrlet court  should 
be  reversed. 


Statb  V  Basrinb. 
(Supreme  Court  o/  lonoa.    ituy  19,  1891.) 
MAiNTAiinira  LiQCOB  NniSAHoa— BvmENOB. 
On  the  trial  of  as  indictmetat  for  maintain- 
ing a  anisanoe,  <rhere  it  appears  thatotBcere,  act> 
ing  under  a  search-wairant,  fatmd  in  ttie  bouae  a 
jng  partly  flUed  with  lit^uor,  two  bottles  of  nrhia- 
nr,  a  large  number  of  empty  bottles  and  some 
glasses  which  had  contained  beer,  there  is  evi- 
dence to  sustain  a  verdict  of  ^llty,  although  act- 
ual sales  are  not  shown  by  direct  evidence. 

Appeal  from  dlatrlct  court,  Montgom- 
ery county;  H.  E.  Dbbkkb,  Judge. 

Tbe  defendant  was  convicted  on  an  in- 
dictment charging  him  witii  keeping  a 
boose  for  tbo  unlawful  sale  of  intoxicat- 
teg  liquors.    He  appeals. 

C  E.  BiebardByJ.  C.Coop&;and Edward 
Milta,  for  appellant.,  Joha  L.  Stone,  Atty. 
Gen.,  and  B.  W.  Beeeon,  Go.  Atty..  for  tbe 
State. 

RoTBROGK,  J.  It  is  not  Claimed  by  the 
state  that  the  defendant  was  the  keeper 
ot  anopensaloon.  Heoccupledadwelling- 
house  with  three  rooms.  Bat  it  is  insist- 
ed that  he  carried  on  the  unlawful  traffic 
charged  in  these  rooms.  There  is  no  direct 
evidence  of  any  actual  sales;  bnt  on  the 
18tb  day  of  September,  1889,  the  bouae 
was  searched  by  officers,  and  a  Jug  partly 
filled  with  whisky,  and  two  bottles  of 
whisky,  and  a  large  number  of  empty  bot- 
tles and  some  glasses  which  bad  contained 
beer  were  found  in  the  house.  Tbe  ques- 
tion submitted  to  the  Jury  was  whether 
liquors  were  kept  in  the  honse  for  sale, 
or  merely  Jor  tbe  private  use  of  tbe  de- 


fendant and  .his  family.  TMa  Issoe  at 
fapt  is  the  only  question  presented  by  tbti 
appeal.  We  bave  carefully  examined  the 
evidence,  and  are  united  in  tbe  oonclusioa 
that  the  Jury  was  fully  warranted  in  find- 
ing that  the  defendant  was  guilty  as 
charged.  It  would  serve  no  usefal  pur- 
pose to  review  tbe  evidence,  in  an  opin- 
ion. The  Judgment  of  the  district  eo'ort  la 
affirmed. 


Et&ns  v.  Bvans. 
(Supreme  Court  of  loioa.    "May  19, 1891.) 

DIVORCK— ISHUHAK  TRBATmNT. 

A  divorce  wUl  not  be  granted  the  wife  on 
the  ground  of  inhuman  treatment  endangering 
life,  where  the  treatment  complained  of  consisted 
in  the  use  of  profane  and  indeoeat  language, 
false  aecBsations  of  nnchastity,  and  threats  against 
her  life,  in  the  presence  of  tMhr  ohlld,  no  phya- 
ioal  violeoce  being  shown,  when  sach  language 
was  provoked  by  the  undignified  and  improper 
conduct  of  the  wito  with  other  men. 

Appeal  from  district  court.  Fayetta 
eonnty ;  L.  O.  Hatch,  Judge. 

Action  in  equity  for  a  divorce  and  otber 
vAM.  There  was  a  trial  and  fudgment 
in  favor  of  defendant.  The  plalntlfta^ 
peals. 

B.  P.  HAncoek,  for  appellant.  John  B. 
Kaj-e,  for  appellee. 

UuBiNSON,  J.  Plaintiff  was  married 
to  defendant  in  theyearl884.  Atthattime 
she  was  17  years  of  age,  and  be  was  aboat 
5  years  older.  The  courtship  was  at 
brief  duration,  bnt  they  had  been  ac- 
quainted with  each  other  from  cblldbood. 
They  bave  one  child,  a  son  named  Qeorge. 
Tbe  partlee  lived  together  until  Jnne,1889, 
when  plalntiR  left  her  husband,  and  now 
seeks  a  divorce  from  him  on  the  alleged 
ground  that  he  has  been  guilty  of  such 
inhuman  treatment  as  to  endanger  her 
liie,  tbe  custody  of  their  child,  and  ali- 
mony. The  evidence  tends  to  show  that 
defendant  has  a  bad  temper  and  a  jealous 
disposition.  He  sometimes  used  indecent 
and  profane  language  In  tbe  presence  of 
bis  wife  and  child.  Bhe  dues  not  complain 
of  any  physical  violence  to  herself,  bnt 
charges  that  be  is  quarrelsome  and  fault- 
findi:ig;  that  he  continually  used  immoral 
and  lewd  language  in  the  presence  and 
bearing  ol  tbe  plaintiff  and  their  child, 
calling  her  unchaste  names,  cursing  her, 
accusing  her  nf  having  sexual  Interconras 
with  otber  men,  and  threatening  to  take 
her  life  and  that  of  the  child;  tbat  he 
compelled  bertooverworkln  taking  board- 
ers, without  providing  her  with  domestic 
help.  Otber  charges  are  made  which  need 
not  be  specified.  The  defendant  admits 
having  accused  plaintiff  ot  Improper  (5on- 
dnct  with  other  men,  and  pleads  various 
matters  In  justification.  There  is  raurh 
evidence  which  tends  to  sustain  the 
charges  ol  plaintiff,  and  we  are  aatlsfled 
that  defendant  was  guilty  of  using  Inde- 
cent language  to  hla  wife  before  abe  left 
him,  and  that  he  has  made  false  charges 
agafnst  her  since  without  sufficient  cause. 

It  appears  that  the  plaintiff  and  defend- 
ant lived  together  without  any  serious 
difficulty  until  the  year  1889.  In  tba  begin- 
ning oi  that  year  defendant  employed  one 
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James  Johnson,  who  was  iibont  the  age 
o(  bis  wife,  and  later  William  Juhn8on,.a 
brother  of  James;  both  for  a  time  living 
with  defendant.  It  is  clear  that  plaintiff 
not  only  permitted,  but  enconraged,  im- 
proper conduct  on  the  part  of  the  young 
men  towards  her,  and  that  her  course  was 
well  calcnlated  to  arouse  the  Jealousy  and 
Indignation  of  her  husband.  While  it  does 
not  seem  that  she  had  any  criminal  rela- 
tions with  these  men,  yet  she  permitted 
them  to  scuffle  wltti  her,  to  kiss  her,  to 
put  their  arms  around  her,  and  to  take 
other  liberties  of  a  like  nature.  She  not 
only  did  not  show  any  disapproval  of  such 
conduct,  but  seemed  to  try  to  provoke  it. 
At  times  she  went  to  a  creamery  where 
one  of  the  Johnsons  was  at  work,  and 
there  engaged  in  unseemly  play  with  him, 
in  the  absence  of  her  husband.  The  de- 
fendant does  not  claim  that  his  wife  has 
ever  been  guilty  of  unlawful  sexual  inter- 
course, and  those  who  are  most  familiar 
with  her  conduct  seem  to  think  she  was 
BOtgulltyotany criminal  act.  Her  course 
towards  the  Johnstms,  and  perhaps  oth- 
ers, seems  to  have  resulted  from  a  love  of 
fun,  and  a  disregard  of  the  ordinary  rules 
of  propriety,  rather  than  from  a  desire  to 
do  actual  wrong.  Bu  t,  however  that  may 
be,  the  conduct  of  the  defendant  of  which 
she  most  bitterly  complains  was  the  nat- 
ural result  of  what  she  did  and  permitted. 
Moreover,  we  do  not  think  her  life  has 
been  endangered  by  his  conduct.  While  It 
has  been  In  some  respects  coarse  and  brn- 
tal,  yet  she  has  shown  such  a  lack  of  re- 
gard for  his  feelings,  and  for  her  own  good 
name,  that  we  cannot  think  her  nature  Is 
so  sensitive  to  harsh,  and  even  obscene, 
language  that  her  life  has  been  endan- 
gered by  hearing  it.  The  facts  disclosed 
do  not  entitle  ber  to  a  divorce.  Knight  v. 
Knight,  81  Iowa,  466 ;  McKee  v.  McKee,  77 
Iowa,  464,  42  N.  W.  Rep.  872;  Gilbertson 
▼.  Gilbertson,  78  Iowa,  755,  41  N.  W.  Rep. 
578.  Defendant  seems  to  be  industrious, 
and  to  have  provided  well  for  his  family. 
His  treatment  of  plaintiff  was  for  the  most 

gart  kind  when  he  was  not  provoked  by 
er  improper  language  and  conduct.  His 
peculiarities  of  temper  and  disposition 
were  known  to  her  before  their  marriage. 
There  Is  evidence  which  tends  to  show 
that  but  for  the  influence  of  relatives  she 
would  have  returned  to  blm.  It  is  evident 
that  she  does  not  stand  in  fear  from  any 
threats  he  may  have  made,  and  there 
seems  to  be  no  sufllcient  reason  for  their 
remaining  separated.  8o  far  as  the  record 
shows,  they  may  resume  their  marital  du- 
ties, and,  by  the  exercise  of  mutual  for- 
bearance, ontllve  the  follies  of  earlier 
years,  and  spend  together  the  remainder 
of  their  lives  in  peace  and  happiness.  The 
Judgment  of  the  district  court  Is  affirmed. 


Enolebt  y.  Roman  Catholic  Mot.  Pro- 

TEcrroN  Soc. 

(Supreme  Cawrt  of  Iowa.    May  19, 1891.) 

Rsnaw  ox  AppiAi^-HArncM  not  Apfabsnt  or 
Rboobd. 
In  an  action  to  recover  apon  a  certificate  of 
memliersblp  in  a  life  insurance  society,  where 
the  assured  had  made  default  in  payment  of  his 
Mseesments,  which  under  the  oonstitntlon  of  the 


aooiety  worked  a  forfeiture  of  his  rights,  tad 
where  the  flndings  of  the  oourt  that  auuh  arti«la 
was  valid  do  not  state  its  terms,  and  there  is 
nothing  in  the  record  from  which  its  cliaracter 
can  be  determined,  a  Judgment  denying  the  relief 
demanded  cannot  be  reviewed. 

Appeal  from  district  court,  Scutt  comi- 
ty;  C.  M.  Watkruan,  Judge. 

Action  to  recover  upon  a  certificate  of 
membership  In  defendant's  society,  iasned 
to  Henry  Englert,  providing  for  the  pay- 
ment to  bis  children  at  his  death  of  $2,000. 
or  the  sum  not  exceeding  f  2,000,  realised 
by  an  assessment  of  fl  on  each  memt>er. 
The,  cause  was  submitted  to  the  court 
without  a  Jury,  and  upon  a  finding  of 
law  andfaetsajndgmentwas  rendered  for 
defendant.    Plaintiff  appeals. 

He/nx  A  HIrshI,  for  appellant.  Btiket^t 
Ball,  tor  appellee. 

Beck,  C.  J.  1.  As  we  understand  tbe  ab- 
stract before  us,  recovery  was  had  for  de- 
fendant on  the  ground  that  the  father  ol 
plaintiff's  wards,  to  whom  the  certificate 
sued  on  was  Issued,  failed  to  pay  assess- 
ments made  upon  him,  puntuant  tu  the 
rules  and  laws  of  the  defendant  society, 
and  that  thereby,  under  a  provision  uf 
the  constitution  of  defendant,  be  forfeited 
his  membership  In  lite,  and  all  rights,  ia- 
terest,  and  benefits  arising  therefrom. 

2.  The  district  court  found  upon  Ahe 
facts,  as  a  conclusion  of  law,  tliat  tbe 
right  to  recover  In  this  action  is  defeated 
by  the  default  of  Bnglert  in  tailing  to  pay 
assessments  against  him.  But  the  district 
court  failed  to  state  tbe  tacts  foaod.  fur- 
ther than  is  shown  by  tbe  following  ex- 
tract from  the  findings  of  the  court  be- 
low: "Finding  of  fact:  I  find  as  matter 
of  fact  that  section  2,  art.  6,  of  the  consti- 
tution, as  set  out  in  the  pamphlet  of  18S2, 
was  valid  and  binding  upon  the  corpora- 
tion at  the  time  of  Henry  Englert's  de- 
fault. "  This  Is  the  only  finding  of  fact  set 
out  In  the  abstract,  and  It  will  be  ob- 
served that  It  Is  so  Incomplete  that  It  does 
not  show  the  language,  substance,  or 
purport  of  tbe  provisions  of  tbe  eonsti- 
tutton  which  the.  district  court  held,  in 
Its  conclusion  of  law,  was  decisive  of  tbe 
case.  From  the  findings  it  is  impossible 
to  determine  the  effect  of  the  provision  of 
the  constitution  referred  to.  No  other 
findingof  factis  stated.  On  this  flndingot 
tact  the  district  court  bases  a  conclusion 
of  law,  in  the  following  language:  "Con- 
clusion of  law:  I  find  that,  by  his  failure 
to  pay  such  assessments,  said  Henry  Eng- 
lert was  Ipso  facto  suspended ;  that  is, 
his  rights  nnder  his  certificate  were  there- 
by temporarily  cut  off,  not  having  been 
reinstated  at  the  time  of  his  death.  All 
liability  of  the  society  then  absolutely 
ceased  "  This  conclusion  of  law  is  the 
foundation  of  the  Judgment  of  the  court 
below.  What  follows  and  pivcedes  the 
foregoing  in  the  findings  of  the  district 
court  is  argument  and  statement  of  tbe 
case.  Section  2,  art.  6,  of  tbe  constitution, 
is  nowhere  set  out  In  the  findings  of  the 
court  or  the  pleadings.  In  the  argument 
presented  In  the  findings  is  fonnd  a  quota- 
tion of  a  line,  and  a  statement  of  tbe  same 
length  as  to  the  effect  of  a  prior  provis- 
ion of  tbe  constitution  amended  by  tbe 
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proTlBlon  railed  npoo  as  deelBive  of  this 
case,  a  atatement  made  of  another  provls- 
ionof  the  conatltutlon,  regarded  aa  aiding 
In  the  construction  of  the  declsire  provis- 
ion, and  further  on  a  qnotation  of  a  line 
from  itisniude.  The  coart  below  declares 
in  tbiB  finding  that  the  provlBlona  are  tbe 
same;  tbe  one  now  In  force  expressing  tbe 
same  Idea  of  tbe  other  In  more  apt  lan- 
saage. 

8.  Tbe  abstract  does  not  present  the  evl- 
dence  In  tbe  case,  and  the  pleadings  fall 
to  show  tbe  language  of  section  2,  art.  8, 
of  the  constitution  of  the  defendant,  npon 
which  tbe  district  court  based  the  decision 
of  tbe  case.  It  Is  Impossible  for  ns  to  re- 
view the  mllngR  of  tbe  district  conrt  In 
constmlng  these  provisions,  for  It  is  not 
pnsented  to  ns  In  a  shape,  or  to  an  ex- 
tent, which  enables  as  to  determine  Just 
what  it  means  and  Jnst  what  eOect 
sbonld  be  given  to  It.  There  ara  no  other 
questions  presented  for  our  consideration. 
For  tbe  reason  that  the  finding  of  the  dis* 
trict  conrt  falls  to  prenent  tbe  facts  not 
found  elsewhere  In  the  abstract,  we  can- 
not review  tbe  decision  of  tbe  district 
conrt.  Its  Judgment,  therefore,  must  be 
afBnned. 


OsBORN  ▼.  Williams  ee  ml. 

(Supreme  Court  of  Iowa.    May  19, 1881.) 

MOBIOAGXS — FMSBOTHH,   LiABILITT  or  MOBTOAOOS 

— Rklbabb— Patvbkt  or  Hortoaob. 

Where  an  agreement  was  made  between 
mortgaeor  and  mortgagee,  for  a  good  considera- 
tion, releasing  tbe  mortgagor  from  personal  lia- 
bility on  the  debt,  the  grantee  of  the  mortgagor, 
who  poichases  subject  to  the  mortgage,  cannot 
oomplaln  of  snch  release;  nor  can  the  payment, 
In  consideration  of  the  release,  be  regarded  ••  a 
satisfaction  of  the  mortgage  ai  to  him. 

Appeal  from  district  conrt, Mills  county; 
H.  E.  DzEMEB,  Judge. 

Action  to  foreclose  a  mortgage  against 
the  mortgagor,  Williams,  and  a  subse- 
quent purchaser,  Taylor.  A  decree  was 
rendered  foreclosing  the  mortgage,  but  re- 
leasing the  mortgagor  from  personal  lia- 
bility thereon.    Defendant  Taylor  appeals. 

D.  B.  Solowoa,  for  appellant.  E.  B. 
Woodratr,  for  appellees. 

Beck,  C,  J.  1.  The  petition  is  in  the 
usual  form,  and  asks  a  Judgment  against 
the  mortgagor  for  the  amount  due  on  the 
mortgage,  f  2,000,  and  for  a  decree  of  fore- 
closure against  tbe  mortgaged  property. 
Tbe  mortgagor  made  default,  and  the  pur- 
chaser, Taylor,  answerad,  setting  up  that 
tbe  land  was  conveyed  to  him  subject  to 
tbe  mortgage,  and  that  after  tbe  com- 
mencement of  this  action  plalntIB  and  tbe 
mortgagor,  Osborn,  entered  Into  a  written 
contract  in  thefollowlnglanguage:  "This 
agreement,  made  this  25th  day  of  October, 
1^,  between  S.  C.  Osborn,  party  of  tbe 
first  part,  and  John  F.  Williams,  Jr.,  par- 
ty of  the  second  part,  wftnesseth,  that  on 
October  16th,  1888,  second  party  signed 
and  delivered  to  John  F.  Osborn  two 
promtsfiory  notes  for  one  thousand  dol- 
lars each,  due  In  one  and  two  years,  with 
8  per  cent,  interest  from  date,  and  execut- 
ed a  real-estate  mortgage  to  secure  said 
notes  on  lots  four,  five,  and  six,  In  block 


twenty.  In  the  city  of  Olenwood,  Iowa; 
that  said  notes  and  mortgage  were  in- 
dorsed to  said  party  of  the  first  part,  and 
that  said  second  party  has  sold  said  mort* 
gaged  premises ;  and  that,  in  consideration 
of  the  sum  of  seven  hundred  dollars  paid 
by  second  party  to  first  party,  said  first 
party  hereby  releases  second  party  from 
said  notes,  and  agrees  to  look  to  tbe  secu- 
rity for  said  debt;  and  as  foreclosure  pro> 
ceedingfl  have  been  commenced  bysald  Os- 
born against  said  mortgaged  premises, 
and  asking  judgment  against  said  Will- 
lams  for  tbe  full  amount  of  said  notes,  it 
Is  further  agreed  that  said  claim  for  per- 
sonal Judgment  shall  be  dismissed,  and 
only  a  Judgment  and  decree  of  foreclosure 
against  said  mortgaged  premises  betaken 
when  said  cause  comes  for  trial,  and  that 
said  premises  shall  be  sold  on  execution, 
and  if  the  same  sells  for  more  than  ten  hun- 
dred and  eighty-two  dollars,  and  all  cost 
and  attorney's  fees,  such  overplus  shall  b« 
paid  to  John  F.  Williams,  Jr. ;  and  if  said 
premises  do  not  sell  for  mora  than  said 
sum,  and  attorney's  fees  and  costs,  then 
the  proceeds  of  such  sale  shall  be  paid  to 
said  8.  0.  Osborn ;  and  said  Williams  is  to 
make  no  defense  to  the  foreclosure  of  said 
mortgage;  and  said  Osborn  istoraleasa 
at  once  the  attached  property  in  said  case, 
and  deposit  said  notes  in  the  Mills  Coun- 
ty National  Bank,  to  be  there  kept  till 
said  decree  of  foreclosure  is  rendered,  when 
they  are  to  be  surrendered  to  said  Will- 
iams. This  agreement  is  not  Intended  to 
pay  or  release  any  of  said  indebtedness  as 
against  tbe  premises  mortgaged,  but  sim- 
ply to  release  said  Williams  from  a  person* 
al  lodgment  and  liability  on  said  debt.  S. 
C.  Osborn.  John  F.  Williams,  Jr. "  This 
agreement  was  introduced  in  evidence 
with  anlndoraementshowlngthe  payment 
of  tbe  f  700  therein  stipulated  to  be  paid. 
It  appears  that  tbe  mortgage  debt  is  due, 
and  it  is  admitted  by  defendant  Taylor,  In 
bis  answer,  that  he  purchased  the  land 
subject  to  the  mortgage,  and  that  It  was 
so  conveyed  to  him. 

2.  Taylor  now  insists  that  an  agreement 
and  payment  thereunder  amounted, In  the 
law,  to  a  payment  of  tbe  mortgage  debt, 
and  therefore  the  mortgage  debt  cannot 
be  foreclosed,  for  the  lien  thereof  is  di»> 
charged  by  payment.  The  language  of  the 
agreement  furnishes  a  ready  answer  to 
this  claim.  It  declares  that  "this  agree- 
ment is  not  Intentled  to  pay  or  release  any 
of  said  indebtedness  as  against  the  prem- 
ises mortgaged,  but  simply  to  relieve  said 
Williams  from  a  personal  Judgment  and 
liability  on  said  debt."  The  Intention  of 
the  parties  that  tbe  mortgagor  should  b« 
released  from  peraonal  liability  cannot  be 
doubted.  Tbe  purchaaer,  Taylor,  is  not 
prejudiced  by  the  agreement,  for  he  pur- 
chased tbe  llind  subject  to  the  mortgage; 
thus  undertaking  that  tbe  land,  by  the 
enforcement  of  the  Hen  of  tbe  mortgage, 
should  be  sold  for  tbe  payment  of  the 
mortgage  debt.  It  could -have  been  so 
taken  it.  the  agreement  had  not  been  en- 
tered Into  between  the  plaintiff  and  the 
mortgagor.  Taylor's  rights  are  not 
changed  or  affected  by  the  agreement. 
The  district  court  rightly  entered  a  decree 
of  foreclosure,  subjecting  tbe  land  to  sale 
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to  satiBlj'  ttie  mortgage  debt,  and  exempt- 
iug  tbe  mortgagor  from  personal  liability 
therefor.    Affirmed. 


ib  n  CoNBTBuonoN  of  School  Law,  Cb. 

»,  §7. 
(Suvreme  Court  cf  South  Dakota.   May  SO,  1891. ) 

BOROOLS— B1.BOTIOH  OV  BOASD  OF  EDDCA.TIOII. 

1.  Since  under  Comp.  Laws  Dak.  {  1814,  the 
members  of  the  board  of  education  elected  under 
its  provisions  were  to  continue  in  office  until  their 
■Qcoessors  should  be  elected  and  qoalifled,  Act 
Harch  IS,  1891,  c.  9,  S  7,  proridlnf?  for  the  elec- 
tion of  a  new  Soard,  does  not  oust  from  office  tiia 
members  of  the  old  board  until  after  the  new 
board  is  elected  and  qaalifled. 

i.  Act  B.  r>.  March  12, 1891,  o.  9,  |  7,  making 
it  the  duty  of  municipal  corporations  to  hold  an 
election  at  which  a  new  board  of  education  shall 
be  chosen  without  specifying  a  time  for  holding  it, 
except  that  it  shall  not  be  on  the  same  day  as  a 
mnnlcipal  election,  leaves  the  time  for  holding 
tt  to  be  determined  by  the  mnnicipallty ;  and  the 
Banner  of  calling,  holding,  and  conducting  aooh 
•lection  is  the  same  as  in  the  case  of  other  mu- 
nicipal elections,  except  so  far  as  the  act  pro- 
Tides  otherwise. 

The  qneetlon  aabmltted  to  the  Jadgea 
was  tbe  construction  of  section  7,  c.  9,  of 
tbe  school  law,  entitled  "An  act  to  estab- 
llsb  a  uniform  system  of  education  for  the 
state  of  South  Dakota,  and  to  repeal  cer- 
tain legislation  relating  thereto,"  ap> 
proved  March  12, 1891. 

PsRCnBiAM.  The  questions  propounded 
for  our  opinion  are:  (1)  Have  municipal 
corporations  power  to  provide  tor  an  elec- 
tion of  a  board  of  education  under  section 
7,  c.  9,  of  the  act  of  1891 ,1  entitled  "  An  act 
to  BHtabliBha  unifomi  system  of  education 
for  the  state  of  South  Dakota,  and  to  re< 
peal  certain  legislation  relating  thereto  ?  " 
(2)  What  is  the  legal  atatiiB  of  the  old 
boards  elected  under  the  provisions  of  sec- 
tion 1814,  Comp.  Laws,  prior  to  the  Sec- 
tion and  qualification  of  the  new  boards, 
under  said  section  7,  provided  such  elec- 
tion can  be  called  and  held?  and  (^)what 
to  the  legal  status  of  the  old  boards.  If  the 
municipal  corporations  have  no  power  to 
provide  for  such  elections  ?  Section  1814, 
Comp.  Laws,  being  a  part  of  the  old 
school  law,  creates  for  every  city  and 
town  divided  In  to  wards  a  board  of  educa- 
tion, flzing  tbe  number  of  its  members,  and 
their  quallflcatlonB ;  and  further  provid- 
ing that  each  member  of  tiald  board  "ahall 
hold  his  office  for  the  term  of  two  years, 
and  until  his  successor  Is  elected  and  qual- 
ified. "  Section  7,  c.  9,  of  the  laws  of  1891, 
provides  for  a  new  board,  with  substan- 
tlHlly  the  same  powers  and  duties,  but  it 
Is  prospective  In  its  operation.  Section 
12,  c.  10,  of  the  same  law,  repeals  section 
1814,  Comp.  Laws,  but  It  does  not  at  once 
extinguish  the  board  elected  under  lbs 
provisions.  The  section  repealed  (1S14) 
says  there  shall  be  elected,  etc.,  and,  while 
It  was  operative  and  in  full  force,  there 
were  elected  in  the  several  towns  and 
cities  the  boards  thus  provided  for.  Re- 
pealing the  requirement  of  the  law  that 
"  there  shnll  be  elected  "  does  notonst  from 
office  those  already  elected  and  serving, 

*Act  S.  Dak.  March  12,  1891 


bat  diacontlaaes  tbe  aotborl^  for  any 
further  election  under  tbe  law  so  repealed. 
The  members  of  the  old  boards  continue 
in  office  until  their  successors  "are  elected 
and  qualified, "  and  this  continues  tbe  old 
board  until  superseded  by  tbe  new.  Tbe 
law  does  not  undertake  to  abollsb  tbe  old 
board,  except  as  the  result  of  providing 
for  a  new  one.  Tbe  old  board  goes  out 
only  an  tbe  new  board  comes  in. 

It  becomes  Important,  then,  to  inquire 
what  provisions  the  learislatnre  has  made 
for  the  election  of  a  new  board,  and  how 
such  provisions  areto  be  executed.  What- 
everdifflcultytbequeation presents  springs 
from  tbe  omission  of  the  new  law  to  pro- 
vide definitely  for  the  time  and  mannw  of 
holding  such  election  in  "towns  baving 
civil  or  municipal  organisations."  For 
other  towns  a  day  tor  such  election  la  spe- 
dflcally  named,  but  tn  towns  with  civil  or 
municipal  organisation  no  time  Is  fixed. 
It  Is  only  provided  that  such  elections 
"shall  not  be  held  at  the  same  time  that 
any  municipal  election  is  held."  If  this 
was  an  oversight  on  the  part  of  tbe  legis- 
lature, it  is  serious, for  It  is  not  within  the 
power  of  the  courts  to  supply  a  oasaa 
omissus  in  Icglslution.  No  Judicial  con- 
struction cuuld  help  it  out,  for  that  would 
be  an  attempt  upon  the  part  of  the  court 
to  make  a  part  at  the  law  Itself, — to  add 
something  to  It, — a  i>laln  usurpation  of 
leglylatlvefunctlons.  We  express  no  opin- 
ion as  to  whether  the  civil  or  municipal 
corporation  would  have  tbe  implied  power 
to  call  an  election  in  cuse  such  omission 
were  an  Inadvertent  defect  In  the  law,  for 
we  think  we  arequite  justified  In  believing 
that  the  omission  was  not  an  oversight, 
but  deliberate;  that  the  legislature  said 
all  It  intended  to;  and  that  theprovlslons 
of  the  law  are  not  sufficiently  ambiguous 
or  impecfect  to  present  any  serious  diffi- 
culty. The  act  under  consideration  ap< 
plies  not  only  to  all  cities  organised  un- 
der the  general  law  for  the  Incorpora- 
tion of  cities,  but  to  all  cities,  towns,  or 
villages  organised  under  special  acts  or 
charters  for  civil  government  or  educa- 
tional purposes,  which  may  at  any  time 
adopt  its  provisions.  But,  in  respect  to 
these  latter  municipalities,  tbeir  charters 
fix  the  time  for  their  annual  municipal 
elections,  as  to  which  there  was  no  uni- 
formity. It  is  possible  that  in  no  two 
towns  did  such  elections  occur  upon  the 
same  day.  But  the  legislature,  having 
adopted  tne  policy  of  keeping  separate  tbe 
school  and  other  municipal  elections, 
could  not  fix  any  definite  day  upon  which 
tbe  school  elections  should  be  held  In  all 
chartered  municipalities,  without  Incur- 
ring the  risk  of  doing  in  one  or  more  cities 
the  very  thing  It  determined  to  avoid,  to- 
Wit,  providing  for  the  school  and  munici- 
pal elections  upon  the  same  day.  It  made 
the  law  declare  that  In  every  such  city  or 
town  there  "  shall  be  tiected  a  bofu:^  o( 
education,"  thus  requiring  an  election  to 
beheld.  In  towns  having  no  civil  organ- 
isation, the  time  for  holding  such  election 
is  fixed,  but  in  towns  baving  civil  or  mu- 
nicipal organiiatlon  tbe  time  could  not  be 
fixed  for  reasons  already  suggested.  So 
that  tbe  poHitive  requirement  of  the  legto- 
lature  upon  towns  having  municipal  or- 
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ganlsation  Is  to  hold  sacb  Section,  taking 
care,  however,  that  in  every  eaae  It  BhsbU 
be  called  and  held  upon  some  day  other 
than  that  of  the  municipal  election.  That 
the  law  makes  no  provielon  for  notice  or 
manner  ot  holding  the  elACtion  is  perhaps 
a  criticism  upon  its  eompleteneas,  but 
does  not  affect  its  validity.  In  such  case 
the  law  win  presume  that  it  was  intended 
the  election  shoald  be  called  and  held  as 
other  municipal  elections  are  called  and 
held.    State  v.  Datcher,  56  111.  144. 

Unr  conclusions  are:  (1)  That  ae  under 
said  section  1814  the  term  of  each  member 
ot  the  old  board  continues  until  his  sue- 
Resaor  is  elected  and  qualified,  and  as  the 
law  of  1891,  now  under  consideration,  pro- 
vides for  the  election  of  ao  entirely  new 
board,  soch  old  board  holds  over  and  con- 
tinues in  office  nntll  thus  succeeded  by  the 
new  board,  elected  under  the  provisions 
ot  the  new  law;  and  (2)  that  by  said  sec- 
tion 7,  c.  9,  Laws  1891,  it  la  made  the  duty 
of  every  town  having  a  civil  or  municipal 
organiiation,  adopting  the  provisions  ot 
the  act,  to  hold  an  eleetien  at  which  sncb 
new  board  shall  be  chosen ;  that  the  par- 
ticnlar  day  upon  which  such  election  shall 
be  called  and  held  is  left  to  be  determined 
and  fixed  by  such  municipality,  subject 
only  to  the  two  conditions,— one  implied, 
the  other  expressed,— that  it  shall  be  with- 
in a  reasonable  time,  considering  the  pur- 
pose and  object  of  the  election,  and  that 
it  shall  not  In  any  case  be  upon  the  same 
day  as  the  municipal  election;  that  the 
manner  of  calling,  holding,  and  conduct- 
ing such  election,  so  far  as  unprovided  for 
In  the  act,  Is  the  same  as  in  the  case  ot 
other  municipal  elections. 


In  re  Construction  of  Rbvendb  Law, 

§5  18, 19. 

(Supreme  Court  of  SotUh  Dakota.    May  13, 1891. ) 

XaXATIOX— UHIFORMITT— EXBMPTIOKB — COIWTITn- 

TioN'AL  Law. 

1.  Aot  &  D.  March  9, 1891,  %%  18, 19,  allowing 
persons,  in  listing  credits  for  taxation,  to  deduct 
firom  the  gross  amount  thereof  all  Inma  fide  in- 
debtedness, without  specifying  whether  the  debts 
must  be  owing  within  or  without  the  state ;  and 
further  providing  that  deductions  from  the  amount 
of  penonal  property  shall  be  allowed  of  such  in- 
deotedness  only  as  is  due  within  the  state;  and 
making  no  provision  for  deducting  indebtedness 
from  the  value  of  real  estate, — are  in  oontraren- 
tion  of  Const.  S.  D.  art  11,  i  2,  requiring  taxes 
to  be  uniform  on  all  real  and  personal  property 
according  to  its  value,  and  section  4,  providing 
that  the  legislature  shall  provide  for  taxing  all 
moneys,  credits,  etc. 

9.  8uch  sections,  in  so  far  as  they  allow  de- 
dnctiona  of  indebtedness  from  the  value  of  prop- 
erty liable  to  taxation,  are  a  violation  of  Const. 
S.  D.  art.  11,  i  7,  prohibiting  the  passage  of  any 
laws  exempting  property  from  taxation  other- 
wise than  as  provided  in  the  constitution. 

The  question  submitted  was  the  con- 
struction of  sections  18  and  19  ot  the  reve- 
nue law,  entitled  "An  act  prescribing  the 
mode  of  making  assessment  and  the  levy 
and  collection  ot  taxes,  and  tor  other  pur- 
poses relative  thereto,"  approved  March 
9, 1891. 

Peb  Cobiam.  Supreme  Judges'  Cham- 
bers.   Pierre,  South  Dakota,  May  12, 1891. 


To  bis  Excellency,  Arthur  C.  Mellette, 
Governor  ot  the  State  of  South  Dakota- 
Sir:  Your  communication  of  date  May  4, 
1891,  addressed  to  us,  requesting  our  opin- 
ions under  and  by  virtue  of  section  13,  art. 
6,  of  the  constitution  of  the  state  of  South 
Dakota,  on  certain  matters  submitted  by 
you,  has  been  received  and  considered, 
and  we  herewith  most  respectfully  submit 
to  you  our  opinions  upon  the  questions 
BUbmftted  to  us.  Your  communication 
is  as  follows:  "Executive  OflSce.  Pierre, 
S.  D.,  May  4, 1891.  To  the  Honorable,  the 
Judges  ot  the  Supreme  Court  of  the  State 
of  South  Dakota— Gentlemen  :  The  expcu- 
tlve  department  of  the  state  is  seriously 
embarrassed  by  a  manifest  ambiguil^^  In 
tbe  meaning  of  sections  eighteen  (18)  and 
nineteen  (19)  of  an  act  ot  the  legislature, 
approved  March  9,  1891,  entitled 'An  act 
prescribing  the  mode  of  making  assess- 
ment emd  levy  and  collection  of  taxes, 
and  for  other  purposes  relative  thereto;' 
county  officials  iusisting  upon  administer- 
ing the  law  according  to  different  Inter- 
pretations, which,  in  BO  important  a 
matter  as  providing  the  public  revenue) 
cannot  tali  to  work  great  injustice  to  tiis 
tax-payers  of  the  state.  Grave  doubts 
are  also  suggested  as  to  whether  the  pro- 
visions ot  the  sections  aforesaid  are  not 
In  conflict  with  the  provisions  of  artids 
11  of  the  constitution,  which  provides 
that  taxes  on  all  species  of  property  shall 
be  uniform,  and  based  upon  real  values, 
subject  to  certain  defined  exemptions.  To 
avoid  much  confusion  in  the  administra- 
tive department,  and  to  promote  justice, 
I  therefore  have  the  honor  to  hereby  re- 
quire the  opinion  of  the  judges  of  the  su- 
premecourt  upon  tbe  Important  questions 
of  law  involved  in  the  exercise  of  executive 

Sowers  arising  under  the  statutes  herein- 
efore  specified,  viz. :  (1)  Touching  the 
question  as  to  whether  their  provisions 
are  in  conHlct  with  tbe  constitution  of  tbe 
state,  and  therefore  void.  (2)  If  authori- 
tative, what  Is  their  proper  interpretation 
touching  tbe  deductions  of  Indebtedness? 
I  have  tbe  honor  to  be,  honorable  sirs, 
your  very  obedient  servant.  [Signed]  A. 
C.  MUL.LBTTB,  Governor  ot  South  Da- 
kota. " 

The  two  questions  submitted  will  be 
considered  in  tbe  order  we  find  them  in 
your  communication.  And  first,  as  to  the 
constitutionality  of  the  sections  18  and  19 
referred  to.  Sections  18  and  19  of  the  revs- 
nue  law  ot  1891,  entitle<l  "An  act  preacrib- 
lug  the  mode  of  making  assessments  and 
tbe  levy  and  collection  of  taxes,  and  iot 
other  purposes  in  relation  thereto,"  ap- 

fi roved  Afarch  9, 1891,  are  as  follows :  "Sec 
8.  Credits,  how  listed  and  assessed.  Any 
person  who  Is  required  to  list  credits,  ei- 
ther for  himself  or  for  any  other  person. 
Arm,  or  curporation,  may  deduct  from  the 
gross  amount  thereof  the  amount  of  all 
hooa  Ode  indebtedness  of  himself,  or  of 
any  such  person,  firm,  or  corporation; 
but  no  acknowledgment  of  Indebtedness 
not  founded  on  actual  consideration  to 
the  full  amount  of  such  acknowledgment 
at  the  time  when  tbe  same  was  given,  and 
no  acknowledgment  made  for  tbe  purpose 
of  being  BO  deducted,  shall  be  considered 
a  debt  in  the  meaning  of  this  section,  and 
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•very  person  so  claiming  any  dednctlona 
sball  furnisb  the  aaseeBor  with  a  list  con- 
taining: J%«t,  the  amount  of  all  book- 
accounts;  second,  the  amount  of  all  notes, 
—due  him,  and  also  a  list  of  the  amount  of 
all  book-acconnts  owing  by  him;  and  he 
shall  be  required  to  verify  the  same  by 
oath  administered  bythe  assessor.  Noth- 
ing in  this  section  shall  be  so  construed  as 
to  apply  to  any  bank,  banker,  or  corpora- 
tion eserctslng  banking  powers  or  privi- 
leges: provided,  however,  that  any  per- 
son, company,  or  corporation,  In  making 
up  the  amount  of  personal  property  re- 
quired to  be  listed,  for  himself,  company, 
or  corporation,  shall  be  allowed  to  de- 
duct from  the  gross  amount  thereof  any 
indebtedness  of  himself,  company,  or  cor- 
poration if  the  same  be  owned  or  held 
witbln  this  state:  provided,  farther,  that 
grain  held  by  the  producer  of  the  same, 
actually  sold  or  contracted  to  be  sold,  but 
not  delivered,  shall  be  classed  as  credits. 
Sec.  19.  What  are  proper  deductions— 
Teriflcatlons  of  deductions.  No  person, 
company,  or  corporation  shall  be  entitled 
to  any  deductions  on  account  of  any  bond, 
note,  or  obligation  of  any  kind  given  to 
any  mutual  insurance  company,  nor  on 
account  of  any  unpaid  subscription  to  or 
Installment  payable  on  the  capital  stock 
of  any  company,  whether  incorporated  or 
unincorporated ;  and  in  ail  cases  where 
dednctions  are  claimed  from  credits  the 
assessor  shall  require  that  snch  deduc- 
tions be  verified  4>y  oath  of  the  person, 
ofBcer,  or  agent  claiming  the  same;  and 
any  such  person,  officer,  or  agent  know- 
ingly or  williully  making  a  fraudulent 
statement  o(  such  deductions  shall  be  lia- 
ble to  a  Bne  of  not  letis  than  one  hundred 
(100)  dollars  nor  more  than  fl,OUO,  in  ad- 
dition to  all  damages  sustained  by  the 
state,  cobnty,  or  other  local  corporation, 
to  be  recovered  in  any  proper  form  of  ac- 
tion, in  any  court  of  competent  Jnrisdio- 
tion,inthe  name  of  the  state  of  South  Da- 
kota." 

The  provisions  of  section  18  are  some- 
what ambiguous;  but  giving  to  them  a 
liberal  construction,  and  such  as  their  lan- 
gnape  seems  to  require,  they  provide: 
(1)  That  a  person  having  credits  is  al- 
lowed to  deduct  therefrom  all  his  indebt- 
edness, whether  owned  or  held  within  or 
without  the  state;  (2)  that  a  person  hav- 
ing personal  property,  presumably  other 
than  credits.  Is  allowed  to  deduct  there- 
from snch  indebtedness  as  is  held  or 
owned  within  the  state;  and  (8)  that 
grain  held  by  the  producer  of  the  same, 
actually  sold  or  contracted  to  be  sold, 
but  not  delivered,  sball  be  classed  as  cred- 
its. No  provision  Is  made  for  deducting 
any  indebtedness  by  a  person  not  the 
owner  of  credits  or  other  personal  proper- 
ty ;  owners  of  real  property  only,  not  be- 
ing entitled  to  any  deductions  whatever. 
Can  the  provisions  of  these  sections  be  sus- 
tained under  article  11  of  the  organic  law 
of  this  state?  The  sections  of  this  article 
bearing  upon  this  subject  are  2,  4,  6,  6,  and 
7,  and  are  as  follows:  "Sec.  2.  All  taxes 
to  be  raised  in  this  state  shall  be  uniform 
on  all  real  and  personal  property,  accord- 
ing to  its  valuein  money,  to  be  ascertained 
by  such  role*  of  appraisement  and  assess- 


ment as  may  foe  prescribed  by  the  leglaia- 
tnre  by  general  law,  so  that  every  person 
and  corporation  shall  pay  a  tax  in  pro- 
portion to  the  value  of  his,  her,  or  Its 
property;  and  the  legislature  shall  pro  vide 
by  greneral  law  for  the  assessiug  and  levy- 
ing of  taxes  on  all  corporation  property, 
as  near  as  may  be,  by  the  same  methods 
as  are  provided  for  assessing  and  levying 
of  taxes  on  individual  property. "  Sec.  4. 
The  legislature  shall  provide  for  taxing  all 
moneys,,  credits,  inrestments  In  bonds, 
stocks,  Joint-stock  companies,  or  other- 
wise, and  also  tor  taxing  the  notes  and 
bills  discounted  or  purchased,  moneys 
loaned,  and  all  other  property,  effects,  or 
dues  of  every  description,  of  all  banks  and 
of  all  bankers,  so  that  all  property  em- 
ployed in  banking  shall  always  be  subject 
to  a  taxation  equal  to  that  Imposed  on 
the  property  uf  Individuals.  See.  6.  The 
property  of  the  United  States,  and  of  the 
state,  oounty,  and  municipal  corpora- 
tions, both  real  and  personal,  shall  be  ex- 
empt from  taxation.  Sec.  6.  The  legislat- 
nre  shall,  by  general  law,  exempt  from 
taxation  property  used  exclusively  for 
agricultural  and  horticultural  societies, 
for  school,  religious,  cemetery,  and  chari- 
table purposes,  and  personal  property  to 
any  amount  not  exceeding  in  value  two 
hundred  dollars  for  each  indlvidaal  liable 
to  taxation.  Sec.  7.  All  laws  exempting 
property  from  tftxatton,  other  than  that 
enumerated  In  sections  6  and  6  of  this  arti- 
cle, shall  be  void. " 

Two  systems  of  taxation  have  bad,  and 
now  have,  their  advocates.  One  la  baaed 
upon  the  theory  that  a  person  sboold 
only  be  required  to  pay  taxes  on  tbevalne 
of  his  property  left  after  deducting  bis 
bona  tide  indebtedness, — thus  in  effect  tax- 
ing him  on  what  he  may  be  worth  over 
and  above  bis  Indebtedness;  and  the  other 
Is  based  upon  the  theory  that  all  proper- 
ty, real  and  personal,  should  bear  the  bur- 
den of  taxation  in  proportion  to  its  valne, 
nnder  a  uniform  system,  without  regard 
to  the  owner's  indebtedness;  that,  as  ail 
property  Is  alike  protected  by  the  govern- 
ment, it  should  all  alike  contribute  to  tbe 
support  of  the  government.  Tbe  framers 
of  our  organic  law  seem  to  have  adopted 
tbe  latter  system,  and  made  all  property 
within  the  state,  whether  real  or  person- 
al, including  credits,  the  basis  of  taxation. 
Article  11  of  our  constitution  was  evident- 
ly adopted  upon  this  theory.  As  will  be 
seen,  section  2  of  that  article  declares  that 
"  all  taxes  to  be  raised  in  this  state  shall 
be  uniform  on  all  real  and  personal  prop- 
erty, according  to  Its  valne  in  money," 
etc. ;  section  4  enjoins  upon  the  legislature 
tbe  duty  of  providing  for  taxing  "all  mon- 
eys, credits,  investments  in  bonds,  stocks, 
Joint-stock  companies,  or  otherwise; "  sec- 
tion 6  designates  Bpeclflcally  what  proper- 
ty shall  be  exempt  without  legislative  ac- 
tion; section  S  provides  specifically  what 
property  the  legislature  shall  by  law  ex- 
empt, and  the  maximum  amount  of  ex- 
emption that  shall  be  allowed  to  individ- 
aals;  and  section  7  declares  that  all  laws 
exempting  property  from  taxation,  other 
than  that  enumerated  in  sections  6  and  6 
of  the  article,  shall  be  void.  It  will  thas 
be  seen  that  tbe  framersot  t^e  organic  act 
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have  In  most  pofltlve  terms  declared  that 
"all  tazee  •  •  *  shall  be  nnltorm  on 
all  real  and  personal  property;"  and 
while,  under  ordinary  clrcumHtances,  this 
language  would  have  been  safiSctent  to  in- 
clude all  the  personal  property  specified  In 
section  4,  yet,  out  of  abundance  of  caution, 
and  as  If  to  leave  no  doubt  of  their  inten- 
tion, theframers  of  theconstitution  again 
in  that  section  declare  in  positive  terms 
"that  the  legislature  shall  provide  for  tax- 
ing all  moneys,  credits, "  etc.  No  deduc- 
tions or  exemptions  are  in  any  part  of  the 
article  provided  for,  except  the  property 
of  the  public  specified  In  section  5,  and 
property  need  for  religious  and  other  pur- 
poses, and  personal  property  not  to  ex- 
ceed $200  in  valae  Allowed  to  individuals, 
specified  in  section  6.  With  these  provis- 
ions of  the  organic  law  in  view,  let  as  ex- 
amlneBectionsl8andl9of  there  venue  la  w; 
asauming,  as  before  stated,  that  they  are 
to  be  construed  as  the  language  of  the 
sections  seem  to  require  they  sboald  be. 
As  before  noticed,  the  owner  of  real  prop- 
erty who  has  no  credits  or  other  personal 
property  is  not  allowed  by  these  sections 
to  deduct  any  of  his  indebtedness.  He 
must  pay  on  the  full  value  of  his  real  prop- 
erty. When,  therefore,  he  Is  required  to 
pay  taxes  on  the  full  value  of  his  proper- 
ty, while  another  who  has  personal  prop- 
erty of  the  same  value  Is  permitted  to  de- 
duct bis  indebtedness  therefrom,  leaving  a 
part  of  his  personal  property  untaxed, 
there  exists  an  inequality  and  want  of 
nniformity.  One  j^ays  on  all,  and  the 
other  on  part  only,  of  his  property. 
Again,  as  between  parties  owning  per- 
sonal property,  the  law.  it  will  be  seen,  is 
equally  nnf.air,  and  produces  Inequality 
and  want  of  nniformity  in  taxation.  A., 
a  merchant  in  a  town,  has  a  stock  of  mer- 
chandise valued  at  f  16,000,  and  no  credits, 
but  is  Indebted  to  the  amount  of  f  10,000 
to  parties  without  the  state.  He  is  enti- 
tled to  no  deductions,  but  must  pay  taxes 
on  his  whole  fl5,000  stock.  B.,  a  mer- 
ebantin  the  same  town,  has  a  stock  of 
merchandise  valued  at  the  same  amount, 
(fl6,000:)  has  no  credits;  is  Indebted  to 
tbe  same  amount,  ($10,000.)  one-half  of 
which  is  owned  and  held  within  the  state, 
and  one-half  without.  He  will,  under  the 
section,  be  entitled  to  deduct  $5,000  of  his 
Indebtedness,  and  therefore  will  be  re- 
quired to  pay  taxes  on  only  $10,000,  or 
two-thirds  of  bis  stock.  C,  a  merchant 
in  tbe  same  town,  has  a  stock  of  merchan- 
dise of  the  same  value,  ($15,000;)  has  no 
credits;  the  same  Indebtedness,  ($10,000.) 
held  and  owned  within  this  state.  His 
Indebtedness,  under  the  section,  can  all  be 
deducted,  and  he  will  be  required  to  pay 
taxes  only  on  $5,000,  or  one-third  the  value 
of  his  stock.  Here,  then,  we  baye  three 
nuercbants  in  tbe  same  town,  with  stocks 
of  goods  of  equal  value,  and  with  identical- 
ly the  i>ame  indebtedness,  paying,  respec- 
tively, taxes  on  $15,000.  $10,000,  and  $5,- 
000,  or,  on  the  whole,  two-thirds,  and  une- 
third  of  their  personal  property.  There 
can  neither  be  unilormlty  nor  equality  un- 
der a  law  that  may  produce  such  results; 
and  it  must  be  evident  that  all  property, 
real  and  personal,  under  such  provisions, 
cannot  be  taxed,  but  only  a  part  of  the 


property  of  tbose  most  favored.  Bat  it  is 
claimed  that  the  term  "  personal  proper- 
ty, "  occurring  In  the  first  proviso  of  sec- 
tion 18,  may  fairly  be  taken  to  mean  only 
that  kind  of  personal  property  of  which 
the  section  is  primarily  treating.  The  sec 
tion  is  introduced  by  the  words,  "Credits, 
bow  listed  and  assessed;"  and  as  these 
are  tbe  '^ords  of  tbe  legislature,  and  not, 
as  in  some  instances,  those  of  tbecompiler, 
they  should  be  taken  to  indicate  tbe  con- 
trolling thought  of  the  section,  and  to 
limit  the  operation  of  tbe  entire  section  to 
the  listing  and  assessing  of  credits ;  and 
hence  that,  under  the  section,  deductions 
can  only  be  made,  in  any  event,  from  cred- 
its, and  not  from  other  personal  property. 
While  we  cannot  fully  concur  In  this  con- 
struction of  tbe  section,  there  is  much 
plausibility  in  that  theory,  and  in  the 
claim  that  snch  was  evidently  the  inten- 
tion of  tbe  legislature.  But,  assuming 
this  construction  to  be  correct,  we  think 
the  same  want  of  uniformity  and  equality 
would  result.  If  the  section  was  to  remain 
in  force.  For  example,  A.  has  personal 
property  of  the  value  of  $5,000,  of  which 
$2,500  is  In  the  form  of  credits  for  money 
loaned,  etc., and  he  Is  Indebted  $2,500.  He 
is  allowed  to  deduct  bis  indebtedness  of 
$2,500  therefrom,  and  la  required  to  pay 
taxes  on  only  $2,630,  or  one-half  of  his  per- 
sonal property.  B.  has  personal  proper- 
ty of  tbe  value  of  $5,000,  none  of  which  is 
credits,  and  he  is  indebted  $2,600.  He  can- 
not be  allowed  to  deduct  his  indebtedness, 
and  hence  will  be  required  to  pay  taxes 
on  all  his  personal  property,  valued  at  $6,- 
000.  Here,  then,  we  see  two  Individuals 
having  identically  the  same  amount  of  per- 
sonal property,  and  tbe  same  Indebted- 
ness, one  required  to  pay  taxes  on  $5,000,. 
and  the  other  on  $2,500.  One  furtherlllus- 
tratlon  will  suffice:  One.  farmer  has  $2,- 
000  loaned  on  interest,  and  $1,000  In  other 
personal  property,  and  Is  indebted  $2,000- 
on  his  farm.  He  will  be  allowed  to  de- 
duct tbe  $2,000  Indebtedness  from  his 
credits,  and  will  only  be  required  to  pay 
tases  on  his  $1,000.  A  neigbborlngfarmer 
has  personal  property,  consisting  of- 
borses,  cattle,  etc.,  valued  at  $3,000,  but  no 
credits.  He  is  Indebted  $2,000  on  his  farm. 
He  cannot  deduct  his  indebtedness,  and 
hence  Is  required  to  pay  taxes  on  the  whole- 
▼alue  of  Ills  personal  property,  ($3,000.) 
No  system  of  taxation  that  Is  liable  to- 
produce  such  results  can  have  the  sem- 
blance of  equality  or  uniformity.  It  lacks 
every  element  of  uniformity,  and  is  un- 
equal and  unjust,  and  would  tend  tu  per- 
petuate the  evils  that  existed  under  tbe 
old  system,  that  It  was  manifestly  tbe 
aim  of  the  framers  of  our  organic  act  to- 
guard  against.  We  think,  therefore,  the 
provisions  of  these  sections  are  in  conflict 
with  sections  2  and  4  of  article  11  of  the 
organic  act. 

We  are  of  the  opinion,  also,  that  the 
effect  of  section  18,  in  question,  is  to  ex- 
empt the  property  that  may  be  deducted 
under  the  provisions  of  that  section  from 
taxation,  and  that  the  section  is  for  that 
reason  in  conflict  with  the  provisions  of 
the  organic  act,  and  void.  It  is  true,  the 
revenue  law  speaks  only  of  deductions; 
but  in  our  view  deductions,  as  specified  lu. 
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tills  Bectlon,  and  exemptions- are  substan- 
tially the  same  thing;  that  the  merely 
calltnK  an  f>XRmption  a  deduction  does  not 
render  the  law  any  the  less  objectionable. 
The  lang-uage  of  the  orKanlc  act  plainly 
declares  that  all  property,  real  and  per- 
sonal, shall  be  taxed  according  to  its  val- 
ue; and,  except  as  therein  provided,  it  is 
not  within  the  power  of  the  legislature  to 
exempt  any  portion  of  it  from  taxation; 
and  what  it  cannot  do  directly  under  the 
constitution  it  cannot  do  indirectly. 
When  the  legislature,  therefore,  attempts 
to  so  exempt  personal  property  or  credits 
by  calling  it  a  deduction,  the  law  is  as  ob- 
jectionable astbough  it  had  used  the  word 
"exemption"  instead  of  "deduction."  At 
before  stated,  nndwr  the  sections  of  the 
revenue  law  we  are  considering,  do  deduc- 
tion of  ladebtedness  ran  be  made  from  the 
valae  of  real  estate.  But  what  reason 
can  be  orged  tor  dedacting  indebtedness 
from  credits  or  other  personal  property 
that  does  not  equally  apply  to  real  prop- 
erty? The  constitution  lualies  no  such 
<llstinction  between  the  different  classes  of 
property,  except  In  the  case  of  the  f  3U0  ex- 
emption to  individuals.  There  Is  nothing 
In  that  Instrument  expressly  antborlsing 
such  a  deduction,  and  all  of  its  implica- 
tions are  against  it.  It  specifically  pro- 
vides what  exemptions  shall  or  may  be 
made;  and  the  deduction  of  indebtedness 
is  not  in  terms,  or  by  implication,  em- 
braced within  these  exemptions.  The 
maxim,  exprdaaio  uniua  est  exclvslo  »lte- 
rtua,  is  directly  applicable  to  this  case. 
Bnt  it  may  be  claimed  that  deductions  are 
not  exemptions,  and  that,  as  the  legis- 
lature is  not  prohibited  from  making  de- 
ductions, they  are  permlaslble;  but,  as  be- 
fore stated,  calling  what  is  really  an  ex- 
emption a  deduction,  cannot  change  its 
character.  This  was  well  stated  by 
Judge  Tbcbman  in  Bank  v.  Hines,  8  Ohio 
St.  1,  when  speaking  of  such  a  deduction. 
He  says:  "But  what  is  the  argument  I 
am  considering  but  a  mere  change  of 
words ?  Is  tbere  anything  of  substance  in 
it?  What  is  the  practical  effect  of  allow- 
ing the  deductions  permitted  by  section 
10?  Plainly,  to  exempt  just  so  much  of 
the  moneys  and  credits  In  the  utate  from 
taxation.  An  individual  hasf  1,000  in  mon- 
ey, and  owes  $600.  He  is  tJixe<l.  accord- 
ing to  section  10,  only  upon  $400  of  his 
money.  The  residue  is  exempted  from 
taxation.  If  this  can  be  done  by  merely 
calling  an  exemption  a  deduction,  I  know 
not  where  we  are  to  stop.  ■  •  •  •  It  is 
the  thing  itself,  I  imagine,  and  not  the 
name,  that  determines  its  validity. "  In 
this  case,  decided  in  Ohio,  under  its  amend- 
ed cunstltntion,  containing  provisions  re- 
lating to  taxation  quite  similar  to  those 
in  ourown  organic  act.thecourt  held  that 
a  section  in  the  revenue  law  of  that  state 
providing  for  deductions  of  indebtedness 
from  moneys  and  credits  was  unconstitu- 
tional and  void.  Mr.  Justice  Baktlby, 
in  delivering  the  opinion  of  the  court, 
speaking  ot  the  provisions  of  the  Ohio 
constitution,  said :  "An  unequal  and  un- 
just system  of  taxation  prevailing  In  this 
state  was  one  of  the  most  prominent 
causes  of  the  call  of  the  late  constitution- 
al convention,  and  of  the  adoption  of  the 


present  state  coostitntlo^ ;  and  in  the  for- 
mation and  adoption  of  the  conetltntton 
the  principle  of  taxation  most  Just  and 
equal  in  its  operation  was  very  fully  di»- 
cu.ssed  and  considered.  It  was  conceded 
on  all  hands  that  the  levying  of  taxes  by 
the  poll  was  oppressive,  and  should  be 
prohibited;  and  property  was  madetbe 
sole  basis  of  taxation.  It  was  contended, 
however,  by  some,  and  has  been  suggested 
in  the  investigation  of  this  case,  that  in 
adopting  property  as  the  sole  basis  of 
taxation  the  most  equitable  role  would  t>e 
to  tax  every  person  equally,  not  upon  the 
Talue  of  all  his  property,  but  upon  the 
amount  which  the  value  of  all  his  property 
should  exceed  the  amount  of  his  indebted- 
ness; in  other  words.  Upon  the  amount  he 
would  be  worth  over  and  abuve  the 
amount  of  his  debts.  This  was,  however, 
found  wholly  Impracticable.  In  the  com- 
plexity and  various  involutions  of  busi- 
ness.  and  the  infinite  variety  of  form  and 
condition  In  which  property  and  indebted- 
ness are  found  to  exist,  it  would  not  be 
practicable  to  ascertain  with  any  degree 
of  certainty,  equality,  and  fairneen  the 
amount  ot  property  which  every  person 
was  worth  over  and  above  his  indebted- 
ness. And  taxation  being  the  trlb ate  for 
the  sup[>ort  of  government,  in  return  for 
the  protection  and  advantages  received  by 
the  owner,  it  Is  but  fair  and  just  that  the 
burden  should  be  proportioned  to  the 
amount  of  property  owned  and  secured  by 
the  protecting  hand  of  the  government, 
and  not  to  the  amouflt  which  the  value  of 
a  person's  property  exceeded  the  amount 
of  his  indebtedness. " 

In  Bali  way  Co.  v.  Worthen.  4«  Ark.  313, 
decided  by  the  supreme  court  of  Arkanas, 
under  constitutional  provisiohs  quite  sim- 
ilar to  our  own,  a  section  of  the  revenue 
law  of  that  state  was  held  unconstitution- 
al and  void.  Thelegislatureenactedalaw 
for  assessing  and  taxing  railroads.  In  one 
section  of  which  was  the  following  clause: 
"Bat  such  schednle  [furnished  by  the  rail- 
road,company]  i^hallnot  Include  nor  value 
embankments,  tunnels,  cuts,  ties,  trestles, 
or  bridges. "  Mr.  Justice  Smith,  in  deliv- 
ering the  opinion  of  tbecourt.says :  "  The 
theory  of  our  constitution  is  that  the  com- 
mon burden  shall  t)e  borne  by  common 
contrlbutlous.  All  property  is  to  be  taxed 
according  to  its  value.  'All'  does  not 
mean  all  the  legislature  may  designate, 
or  all  except  such  as  the  legislature  may 
exempt.  If  this  were  so,  the  whole  bur- 
den of  taxation  might  be  thrown  upon 
land,  or  upon  any  one  species  of  property. 
It  means  all  private  property,  of  every 
possible  description,  or  all  property  other 
than  that  belonging  to  the  state  or  the 
general  government.  The  legislature  can- 
not discriminate  between  different  classes 
of  property  in  the  imposition  of  taxes. 
The  only  discretion  with  which  It  is  in  vest- 
ed is  in  the  ascertainment  of  values,  so  as 
to  make  the  same  equal  and  unilorm 
throughout  the  state. "  About  the  same 
time,  an  action  iuvolving  the  same  ques- 
tion was  brought  in  the  United  States  cir- 
cuit court  for  that  circuit,  and  isubss- 
quently  appealed  to  the  supreme  court  ot 
the  United  States,  and  was  decided  in  con- 
nection  with   the  case  above    cited,  re- 
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moved  by  writ  of  error  to  the  state  court, 
and  Is  cited  as  HuntluKton  v.  Worthen, 
lao  n.  8.  97,  7  8up.  Ct.  Bep.  4«i0.  In  deUyer- 
Ing  tbe  opinion  of  the  court,  Mr.  J  nstlce 
F1BI.D  says:  "Tbe  following  property te 
declared  to  be  exempt  from  taxation: 
'  Public  property  ased  exclualTely  for  pub- 
lic parpoaes ;  cburches  nsed  as  snob ;  cem- 
eteries nsed  exclnslvely  as  such;  school 
bnlldlnga  and  apparatus;  libraries  and 
grounds  need  exclnslvely  for  school  pur- 
poses; and  buildings  and  grounds  and  ma- 
terials used  exclusively  for  public  charity.' 
And  tbe  constitatlon  declares  that  'all 
laws  exempting  property  from  taxation 
other  than  is  provided'  therein  'shall  be 
void.'  As  thus  seen,  no  part  of  tbe  prop- 
erty of  railroad  companies  in  the  state  is 
exempt  from  taxation,  and  any  law  which 
exempts  it  Is  in  express  terms  declared  to 
be  void.  But  laws  which  indirectly  pro- 
duce BDch  exemption  must  be  equally  in- 
operative. That  cannot  be  accomplished 
indirectly  wblcb  tbe  organic  law  declares 
shall  not  be  4one  directly.  Tbe  assess- 
ment of  property— that  Is,  tbe  apprait|^ 
men t  and  estimateof  its  value— is  the  l>a- 
sis  upon  wlilcb  tbe  amount  of  the 'tax  is 
flxed.  A  law.  therefore.  omitttnR  from 
assessment  portions  of  any.  particular 
property,  thus  lessening  the  estimate  of  its* 
value,  has  tbe  effect  of  exempting  it  to 
that  extent  from  taxation.  That  result 
cannot  be  accomplished,  as  well  observed 
by  the  supreme  court  of  the  state,  under 
the  guise  of  regulating  the  duties  of  as- 
sessors. ** '  * 

In  Fox's  Appeal,  4  Atl.  Bep.  14»,  112  Pa. 
St.  837,  (decided  in  1A86.)  a  section  of  the 
i;pvenne  law  of  the  state  of  Pennsylvania 
was  held  unconstitutional  and  void  under 
the  provisions  of  the  constitution  of  that 
state,  which  are  also  quite  similar  to  our 
own.  The  section  of  tbe  statute  provided 
"that  notes  or  bills  for  work  or. labor 
done'*sbonld  beexempt.  Mr.  Justice  Pax- 
ton,  In  delivering  the  opinion  of  the  court, 
sayd:  "The  exception  of  'notes  or  bills  for 
work  or  labot  done'  is  c]«arly  a  violation 
of  article  9  of  tbe  constitution.  This  be- 
longs to  a  species  of  class  legislation  tbat 
has  become  very  common,— more  common 
than  commendable,— tbe  object  of  whicb< 
is  to  favor  a  particular  clara  at  tbe  ex- 
pense of  the  rest  of  tbe  community.  So 
far  as  such  legislation  affects  the  question 
of  taxation,  tbe  constitution  has  .put  an 
end  to  it.  There  can  be  no  more  of  it; 
nor  should  there  be.  Tbe  constitution 
protects  all  classes  alilte.  Tbe  poor  and 
the  rich  equally  enjoy  its  benefits,  and  all 
must  share  the  burdens  which  it  imposes. 
However  popular  such  legislation  may  be. 
It  cannot  be  sustained  under  our  present 
constitution.  But  for  this  vice  we  are  not 
required  to  declare  tbe  act  of  1886  void. 
Tbe  second  section  of  article  9  ut  the  con- 
stitution provides:  'AU  laws  exempting 
property  from  taxation,  other  than  the 
property  above  enumerated,  shall  be  void.' 
The  exception  of '  notes  or  bills  for  work 
or  labor  done '  is  void  under  this  provis- 
ion, and  drops  out  of  the  act  of  1886.  The 
exception  falls,  but  the  act  stands.  It  will 
l>e  the  duty  of  tbe  assessors  to  assess  and 
i-etum  such  bills  or  notes  the  same  as  otb- 
v.48N-w.no.l3— £2 


er  moneyed  securities  In  tbe  hands  of  indi- 
viduals.* 

Tbese  cases  illustrate  the  change  made 
in  the  modern  constitutiuns  containing 
provision^  similar  to  our  own  on  the  sub- 
ject of  taxation,  and  tbe  reasons  for  tbe 
change,  and  also  the  importance  of  preserv- 
ing these  valuable  provisions  of  the  con- 
stitution from  being  frittered  away  under 
tbeguise  ordfednctloiis,onthe  theory  that 
deduvtlonB  are  not  exemptions,  and  pre- 
.venting  the  legislature  from  discriminat- 
ing, under  various  pretexts,  between  dif- 
ferent classes  of  property  tbat  shall  bear 
the  burdens  of  taxation.  Why  should  the 
merchant  or  money -loaner  be  allowed  to 
deduct  bis  Indebtedness,  while  the  farmer 
or  mechanic,  who  may  have  no  credits  or 
personal  property,  be  required  to  pay 
taxes  on  the  lull  value  of  his  property? 
What  peculiar  merit  has  the  individual 
who  has  credits  or  personal  property 
that  be  should  have  tbe  privilege  of  de- 
ducting bis  indebtedness,  while  the  owner 
of  real  estate  only  Is  denied  the  sfime  priv- 
ilege? Unequal  and  unjust  taxaticm  can- 
not, under  uur  organic  act,  be  permitted. 
Equality,  Justice,  and  uniformity  is  the 
command  of  that  Instrument  in  all  mat- 
ters of  taxation.  Discrimination  and  ta- 
vorltlsm  can  no  longer  be  allowed  under 
Its  provisions.  The  rich  and  the  poor 
must  share  alike  the  burdens  of  taxation, 
In  proportion  to  the  value  of  tbe  property 
held  by  each,  respectively.  The  basis  of 
taxation  is  property  Itsdt,  not  the  owner's 
interest  therein. 

Our  conclusions  are  that  seetionslR  and 
19  of  tbe  act  referred  to  are  clearly  uncon- 
stitutional and  void,  and  must  be  entirely 
disregarded.  'Tblsnonclosion  in  noway 
affects  the  balance  of  the  revenue  law,  as 
these  sections  can  be  stricken  from  tbe  act 
without  in  tbe  least  affecting  the  other 
provisions  of  the  law.  It  is  well  settled 
that,  when  tbe  unconstitutional  part  of  a 
statute  can  be  separated  from  the  remain- 
der, such  portion  only  will  be  declared  un- 
constitutional, and  thQ  remainder  remains 
in  force.  "It  is  only  when  different  clauses 
of  an  act  are  so  dependent  upon  each  oth.> 
er  that  it  is  evident  the  legislature  would 
not  have  enacted  one  of  them  without  tbe 
other— as  when  the  two  things  provided 
are  necessary  parts  of  onesystem — that  the 
whole  act  will  fall  with  tbe  Invalidity  o( 
onecianne.  When  there  Is  no  such  connec- 
tion and  dependency,  tbe  act  will  stand, 
though  different  parts  of  it  are  rejected. " 
Huntington  v.  Worthen,  supra.  In  this 
case,  sections  18  and  19  of  tbe  act  can  be 
stricken  from  the  statute,  and  the  remain- 
der of  tbe  act  stand  unaffected  by  such 
elimination.  In  view  of  tbe  importance  of 
tbe  question  submitted,  to  the  state  and 
its  citisens,  and  of  the  fact  that  courts  and 
Judges  should  only  pronounce  an  act  or 
parts  of  an  act  of  the  legislature  uncon- 
stitutional In  a  case  where  such  provis- 
ions are  clearly  In  conflict  with  the  organ- 
ic act,  we  have  g^ven  tbe  first  question  pre- 
sented very  careful  consideration.  The 
views  here  expressed  render  unnecessary 
a  consideration  of  the  second  question 
submitted,  and  we  therefore  express  no 
opinion  upon  it. 
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Oppbnhbiubb  et  al.  v.  Mark  et  aJ. 

{Supreme  Cowrt  of  Nebraska.  Hay  6,  1891.) 
Oabnubhsnt— MoHKT  Dux  raoM  BBSHinr. 
L.  &  Co.  haTlng  reoorered  ludgment  in  « 
jugtice  court  against  Xi.  H.  for  $104.26,  and  exe- 
cution having  been  issued  and  returned.  "No  goods 
found  whereon  to  levy, "  affidavit  and  notloe  of 
ganilshment  were  made  and  served  on  T.  H.  B., 
who  appeared  and  answered,  and  by  whioh  it  ap- 
peared that  he  was  the  sheriff  of  the  ooontv,  and 
had  in  his  liands  183,  dne  to  the  lodgment  debtor 
for  the  pasturage  and  keep  of  certain  live-stock 
taken  in  execution  by  the  sheriff,  and  sold  at  the 
suit  of  the  K.  Nat  Bank  v.  B.  M.,  and  which 
Aoney  was  part  of  the  proceeds  of  the  sale.  Held, 
that  uie  judgment  of  the  district  court  afflrming 
that  of  the  justice  discharging  the  garnishee,  on 
theground  that  the  sheriff's  mraiey  wasinciwtodia 
leaU,  and  not  subject  to  garnishment,  was  error. 
The  judgment  reversed,  and  judgment  for  the 
amount,  with  interest,  entered  against  the  gar- 
nishee. 

{SyUaJnu  by  the  Court.) 

Error  to  district  cout^,  Hitchcock  coun- 
ty ;  Cochran,  Judge. 

Oeo.  E.  Banks,  for  plaintiffa  In  error.  J. 
W.  Cole,  for  detendante  In  error. 

OoBB,  C.  J.  Tbk  canee  is  on  error  from 
tbe  county  of  Hitchcock.  Proceedings  in 
garnish  ment  against  Ttiomas  H.  .Brltton 
were  taken  on  error  to  tbe  district  court 
o(  said  county  on  June  15, 188S,  by  tbe 
plain Utfs,  alleging  that  on  April  21, 1%9, 
they  recovered  a  Judgment  before  W.  A. 
CoNNETT,  justice  of  the  peace  of  Culbert- 
•on  precinct,  against  tbe  dtfendant  Marr, 
tot  fl04.26.  and  98.50  costs,  on  which  ex- 
ecution was  issued  and  returned,  "No 
goods  or  chattels  found  whereon  to  levy." 
AfBdavlt  of  gamishment  followed,  and 
summons  was  issued  and  berved  on  de- 
fendant Brittou,  who  appeared  on  June 
7. 1889,  and  answered  that  be  bad  f  62  In 
his  possession  due  to  the  defendant.  On 
erusB-examlnatlon  it  was  discovered  that 
the  garnishee  waathesheritf  of  thecounty, 
and  that  the  money  due  the  judgment 
debtor  was  for  tbe  pasturage,  keeping, 
and  care  of  certain  live-etock,  taken  in  exe- 
cution against  Rebecca  Marr  at  the  suit 
of  the  KalamoBOo  National  Bank,  and 
was  part  of  the  proceeds  of  tbe  sale  of  the 
stock  under  tbe  execution.  Tbe  Justice 
held  that  tbe  money  was  in  tbe  gar- 
nishee's bauds  as  sheriff,  and  was  not  sub- 
ject to  garnlabment,  and  the  garnishee 
was  discharged  from  liability.  A  tran- 
script of  tbe  proceedings  was  taken  to  tbe 
district  court  on  error,  and  on  Noremt>er 
16, 1888.  there  was  a  trial  to  tbe  court, 
and  the  Judgment  of  tbe  court  below  was 
affirmed,  with  costs  against  tlie  plHintiHs. 
Tbe  plaintiffs'  assignment  ol  error  is  that 
the  district  court  erred  In  affirming  the 
Judgment  of  tbe  Justice  of  the  peace,  and 
in  discharging  the  garnishee.  From  the 
record  it  appears  that  tbe  garnishee,  as 
sheriff,  on  May  1,  1889,  having  levied  upon 
and  taken  on  execution  20  head  ol  cattle, 
7  head  ol  fat  steers,  1  span  ol  mares,  and 
1  Clydesdale  stallion,  employed  the  Judg- 
ment debtor  to  pasture,  feed,  and  care  fur 
the  stock,  subject  to  the  garnishee's  or- 
der, for  the  sum  of  %2  per  day.  On  the  2d 
and  8d  days  of  June  tollowing,  the  days 
of  sale  ol  the  property,  there  was  due  tbe 
iudgment  debtor  on  this  account  f  6:2.    On 


June  8d,  daring  tbe  progress  of  tbe  sale, 
tbe  garnishee  was  served  with  summuna 
from  tbe  Justice's  court.  On  tbe  4tb  of 
June  be  made  return  of  tbe  execotion, 
taxed  tbe  c,ost  of  keeping  tbe  stock  $62. 
and  retained  It.  On  the  7th  of  June  be  an- 
swered as  garnishee  in  the  Justice's  court. 
His  contract  lor  tbe  care  of  tbe  Uve-stock 
was  a  personal  one,  for  which  be  was 
personally  responsible  under  all  circom- 
stances,  and  was  unattended  hy  tbe  au- 
thority or  Jurisprudence  of  the  court. 
While  be  was  legally  entitled  to  tax  tbe 
costs  of  levy  and  sale  against  tbe  proceeds 
of  the  property,  and  inciaentally  to  in- 
clude that  ot  keeping  and  protecting  it. 
the  money  in  bis  bands,  or  to  come  Into 
his  bands,  for  that  purpose,  was  never  at 
any  time  in  custodla  legls,  in  the  aenae 
that  it  was  not  subject  to  the  authority 
of  any  other  competent  court.  It  was 
but  a  debt  due  from  tbe  sheriff  to  bla  con- 
tractor and  creditor.  If,  however,  it  may 
be  regarded  as  "  in  tbe  custody  of  tbe  la  w, " 
and  as  a  remainder  in  tbp  hands  of  tbe 
s^erill  after  satisfaction  ol  all  other  costs, 
would  it  be  exempt  from  attachment? 
Sections  234  and  938  of  tbe  avil  Code 
bind  tbe  garnishee  for  all  property  or 
money  he  may  have  in  posseasion,  owing 
*to  the  defendant,  at  and  after  tbe  service 
ot  tbe  writ  and  notice.  The  rule  " /n  ca«- 
todia  legla"  applies  only  where  tbe  sta^UI 
is  boand  to  have  tbe  money  in  hand  to 
pay  tbe  execution  plaintilf,  and  not  to 
cases  in  which  he  has  In  his  possawiun. 
alter  satislying  the  execution,  a  surplus  of 
money  from  the  sale  of  property.  Sach 
surplus  is  the  property  of  the  execution 
defendant,  and  being  held  by  thesberlV  i^ 
a  private,  and  not  in  an  official,  capacity, 
it  may  be  attached  in  his  hands.  Drake, 
Attaefam.  §  281.  "Judgment  debts  and 
moneys  collected  on  execution  in  thebands 
of  a  sheriff  are  liable  to  attachment  under 
process  against  the  Judgment  creditor." 
WeHle  v.  Conner,  88  N.  T.  231.  "The  sur 
plus  proceeds  of  property  in  tbe  bands  of 
an  officer  of  tbe  tourt,  after  ftatlsfying  tbe 
execution  or  other  process,  belongs  to  the 
defendant,  who  is  entitled  to  it  without 
an  order  of  the  court,  and  is  therefore  sab- 
•Ject  to  gamishment  by  a  creditor. "  Le- 
roux  ▼.  BalduB,  (Tex.)  IS  S.  W.  Rep.  1019. 
In  tbe  case  of  Weaver  v.  Cressman,  21 
Neb.  679,  88  N.  W.  Rep.  478,  it  was  laid 
down  in  the  opinion  ot  tbe  then  chief  Jus- 
tice that  "  while  tbe  general  rule  is  that 
money  paid  into  tbe  hands  of  the  clerk  ot 
a  court  on  a  Judgment,  and  money  in  bis 
possession  by  virtue  ol  bis  office,  cannot 
be  attached,  yet  there  are  exceptions  to 
tbis  rule,  as  where  money  was  in  the 
hands  of  the  clerk  from  tbe  sale  of  lands 
iu  partition,  which  had  been  ordered  to 
be  paid  over  to  the  parties.  And  no 
doubt  a  court  of  equity,  in  a  proper  case, 
would  subject  funds  in  the  bands  of  a 
clerk  belonging  to  a  debtor  to  tbe  satis- 
faction of  a  creditor's  claim."  The  most 
comprehensive  rule,  as  to  garnishment, 
would  seem  to  be  that  laid  down  in  tbe 
Nebraska  Pleading  and  Practice,  (page 
500,)  that  "a  person  who  holds  money 
subject  to  certain  conditions,  upon  the 
fulflllment.  of  which  it  is  to  become  the 
property  ot  a  third  party,  is.  not  liable  a« 
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gamisbee.  In  an  action  against  tb«  lat< 
ter,  until  the  condltlonB  have  been  fnl- 
flUed."  And  when  tbnse  conditions  are 
complete,  we  bold  that  he  Is  liable,  sub- 
ject to  the  legal  exceptions  laid  down  by 
the  author.  There  Is  to  be  a  limit  even  to 
the  rule  of  judicial  custody,  and  that  lim- 
it is  reached,  as  in  this  case,  when  the 
Judgment  and  costs  are  satisfied,  and  the 
remainder,  in  the  hands  ot  the  sheritf,  la 
subject  to  garnishment  as  money  ac- 
knowledged to  be  due  to  this  Judgment 
debtor. .  The  court  has  discharged  its 
functions,  has  satisfied  its  suitors,  and  is 
no  longer  custodian  of  the  costs  of  levy 
and  sale  which  had  become  the  perquisites 
of  those  entitled  tu  them.  The  judgment 
of  the  district  court  Is  reversed,  and  the 
cause  la  remanded  to  that  coort.  wblch  Is 
ordered  to  enter  a  Judgment  for  the  plain- 
tiff in  error  against  Thomas  H.  Britton, 
as  garnishes,  for  the  sum  of  $62,  with  In- 
terest from  June  7, 1889.  Judgment  ac- 
cordingly.   The  other  Judges  concur. 


Darst  et  ah  t.  Griffin,  Treasurer,  et  al. 
(Supreme  Court  of  Nebraaha.    May  5,  1891.) 

COMSTITUTIONJiL  liAW  —  HumCIPiX  Ck>RP0BATIONS 

—Local  Ixtbovsmbnt*  —  Tazatiok  —  Bstop- 

PBL. 

1.  The  provisions  of  section  0^  art.  9,  of  the 
constitution,  that  "the  leKislatore  may  vest  tbe 
corporate  anthorl^  of  cities,  tomis,  and  villages 
with  power  to  make  local  Improvements  by  spe- 
cial assessments  or  by  special  taxation  of  the 
property  benefited, "  do  not  prohibit  the  legis- 
lature from  conferring  the  power  upon  counties 
to  make  local  Improvements  by  special  assess- 
ment or  taxation  of  property  benefited.  State  v. 
Dodge  Co.,  8  Neb.  IM:  State  v.  lianoaster  Co.,  i 
Neb.  640. 

2.  In  a  proceeding  to  establish  admin  or  dltob 
under  the  statute,  the  lurisdictional  facts  are — 
Firtt,  a  petition  signed  by  one  or  more  owners  of 
Isnd  to  be  affected  by  tbe  proposed  ditch ;  second, 
the  bond  provided  bv statute;  fMrd,  that  the  pro- 
posed Improvement  is  necessary,  and  will  be  oon- 
ducive  to  the  health,  conveniens,  and  welfare  of 
the  public;  fourth,  the  statutory  notice.  Where 
the  county  board  lias  Jurisdiction,  irregularities 
in  the  proceedings  will  not  render  the  assessment 
void. 

8.  Where  objections  are  made  to  certain  as- 
sessments on  the  ground  of  irregularities,  the 
court,  as  a  condition  of  granting  relief,  may  re- 
quire the  property  owner  to  do  equity  by  paying 
the  amount  which  his  property  is  beueQtM  by  the 
improvement 

i.  A  party  who  sees  a  public  improvement  be- 
ing carried  on  calculated  to  benefit  his  property 
cannot  wait  until  it  Is  completed,  and  the  ex- 
penditure liss  been  made,  and  his  property  re- 
ceived the  benefit,  before  proceeding  to  avoid  the 
tax,  bnt  must,  as  a  condition  of  relief  by  injunc- 
tion, do  equity  by  paying  tue  amount  thereof  just- 
ly chargeable  against  sucb  property. 
(SyUabus  by  the  Court.) 

Appeal  from  district  court,  Burt  coun- 
ty; WakeliEY,  Judge. 

Montgomery  £  Jethvy,  for  appellants. 
Lake,  a&iuilton  &  Maxwell  and  W.  C. 
Walton,  for  appellees. 

Maxwell.  J.  This  action  was  brought 
In  the  district  court  of  Burt  county  by  the 
plnlntitl  and  24  others  against  the  defend- 
ants to  restrain  the  execution  of  certain 
tax-deeds,  and  to  bare  the  special  assess- 
ments declared  Illegal  and  void,  and  can- 


celed on  the  county  records  as  clouds  upon 
the  plaintiffs'  titles  to  their  respective 
tracts  of  land.  The  assessments  were 
made  to  pay  for  the  construction  of  a 
ditch  wbtcb  extends  through  a  part  oi 
Burt  Into  Washington  county,  and  is 
known  as  the  "Fish  Creek  Ditch  Improve- 
ment." The  action  was  not  brought  until 
the  Improvement  had  been  made,  so  that 
the  plaintiffs  received  the  benefit  thereof. 
The  assessments  against  the  plaintiffs' 
lands  were  not  paid,  and  each  lands  were 
thereupon  advertised  and  sold  to  tbe  de- 
fendants Sutherland  and  Wycbofl,  who 
were  about  to  receive  tax-deeds  of  said 
lands  In  pursuance  of  said  purchase.  Tbe 
petition  was  presented  to  Judge  Waee- 
L.Ry,  who  granted  a  temporary  order  ot 
Injunction.  The  defendants  thereupon 
filed  an  answer,  wblch  need  not  be  noticed. 
On  the  trial  of  the  cause  a  decree  was  ren- 
dered conditionally  In  favor  of  the  plain- 
tlllb,  aa  follows:  "This  cause  came  on 
heretofore  to  be  heard,  and  was  tried  and 
submitted  totbecourt  upon  the  pleadings, 
the  evidence,  and  the  arguments  of  coun- 
sel, and  was  by  tbe  court  taken  under  ad- 
visement; and  now,  on  consideration 
thereof,  and  being  fully  advised  In  the 
premises,  thecourt  fluds  that  the  plaintiffs, 
at  the  commencement  of  this  action,  were 
and  still  are  the  owners  ot  the  lands  de- 
scribed In  the  petition,  and  hereinafter  de- 
scribed, as  set  forth  in  the  petition.  That 
the  lands  were  sold  by  the  treasurer  of 
Bnrt  county  at  the  times  and  tor  the 
amounts  and  to  the  persons  stated  in  the 
petition.  Tor  delinquent  assessments  levied 
and  charged  against  said  land,  on  account 
of  the  construction  of  the  main  ditch  and 
spur  ditch  No.  1  of  tbe  Fish  Creek  Ditch 
improvement.  In  Burt  county.  Neb.  That 
tbere  were  material  errors.  Irregularities, 
and  ddects  In  the  proceedings,  resoltlng 
In  said  aHsessments  and  In  the  sale  ot  said 
lands  therefor,  which  render  the  said  tax- 
sales  Illegal  and  voidable.  Vis. :  (1)  Tbe 
orders  of  the  county  commissioners  to  the 
engineer  were  Insufficient,  for  failure  to 
comply  with  tbe  provisions  of  sections  7, 8, 
c.  89,  Comp.  St.  Neb.,  providing  for  drain- 
ing of  marsh  or  swamp  lands,  in  tbis : 
that  it  did  not  contain  specific  directions 
to  tbe  engineer  to  do  what  said  sections 
prescribed,  but  merely  ordered  talm  to 
make  a  schedule  according  to  section  8. 
leaving  tlie  said  engineer  to  .piece  his  own 
construction  upon  the  law,  as  to  its  re- 
quirements; and  r2)  tbe  lands  were  not 
duly  advertised  for  sale,  as  provided  by 
the  statutes  of  Nebraska  In  that  behalf  in 
such  cases.  That  the  tax  certificates  is- 
sued upon  said  sale  are  Irregular  upon 
their  face,  by  reason  of  the  fact  that  they 
do  not  give  to  the  land-owners  the  full 
two  years  allowed  by  statute  for  redemp- 
tion. That  all  the  other  proceedings  re- 
lating to  the  construction  of  tbe  said  Fish 
Creek  Ditch  improvement,  and  resulting 
in  said  assessments  and  sales,  were  sub- 
stantially regular  and  sufficient,  and  as 
provided  by  law.  That  by  reason  of  the 
Illegalities  and  substantial  defects  In  the 
procee<ling8,  as  above  found,  the  plalntitrs 
are  entitled  to  a  perpetual  injunction 
against  the  defendants,  to  prevent  tbe  ex- 
ecution of  tax-deeds,  and  to  have  the  said 
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tax-sales  canceled  and  set  aiilde,  and  tbe 
douda  upon  the  said  landa  caased  thereby 
are  removed,  as  In  the  petition  prayed; 
conditioned,  however,  upon  the  plaintiffs 
making  the  payments  in  amonnts,  in  the 
manner,  and  within  the  time  as  hereafter 
provided  and  decreed;  to  which  finding 
both  plalntiBs  and  defendants  dnly  except. 
It  is  therefore  by  the  court  considered,  ad- 
judged, and  decreed  as  follows :  If  within 
90  days  from  the  entry  of  this  decree  tbe 
plain  tllfs  ma  Ice  the  payments  hereinafter 
provided  for  and  required  to  be  made," 
etc.  The  court  then  found  the  amount 
due  from  each  plaintiff,  and  reqnired  the 
payment  of  tbe  same  as  a  condition  of  re- 
lief. No  objection  is  made  by  the  appel- 
lant that  the  proof  fails  to  support  tbe  de- 
cree, or  that  any  matter  was  overlooked 
by  the  court.  It  is  claimed  that  the  act 
is  unconstitutional,  in  that  section  6,  art. 
9,  of  the  constitution  provides  that  the 
legislature  may  vest  the  corporate  author- 
ity of  cities,  towns,  and  villages  with  the 
power  to  make  local  Improvements  by 
special  assessments,  or  by  special  taxa- 
tion of  property  benefited.  It  is  claimed 
that  tbe  omission  of  the  word  "coanUes" 
from  this  section  excludes  them  from  the 
right  to  make  local  improvements  by  spe- 
cial assessments.  In  State  v.  Lancaster 
Co.,  4  Neb.  640,  it  was  held  that  the  nam- 
ing of  certain  things  which  might  be  taxed 
did  not  exclude  tbe  state  from  imposing 
taxes  on  things  not  named,  where  there 
was  no  restriction  in  the  constitution. 
The  court  held  that  "the  taxing  power 
vested  in  the  legislature  is  with6ut  limit, 
except  such  as  may  be  prescribed  by  the 
constitution  itself,  and  that  the  maxim, 
expresslo  unlaa  e8t  exeluaio  alteiiua,  does 
not  apply  in  the  construction  of  eonstitu- 
tlonal  provisions  regulating  the  taxing 
power  of  tbelegislature. "  Thepreciseqnes- 
tion  here  presented  was  before  this  court 
in  State  v.  Dodge  Co.,  8  Neb.  124,  and  it 
was  held  that  the  designation  of  cities, 
towns,  and  villages  in  the  constitution 
did  not  prohibit  the  legislature  from  con- 
ferring power  to  makelocal  Improvements, 
by  special  assessments  or  taxation  upon 
property  benefited,  upon  other  municipal 
corporations  than  those  designated.  The 
above  cases  were  carefully  considered,  and 
the  decisions  are  believed  to  be  correct, 
and  will  be  adhered  to. 

It  is  also  claimed  that  there  are  irregu- 
larities in  the  proceedings  that  rendered 
them  void.  The  testimony  shows  that 
the  board  of  county  commissioners  of  Burt 
county  bad  jurisdiction  in  the  premises. 
In  Dakota  Co.  v.  Cheney,  22  Neb.  437,  36 
N.  W.  Rep.  211,  it  was  held  that  the  juris- 
dictional facts  were:  (1)  A  petition 
signed  by  one  or  more  owners  of  land  to 
be  aHected  by  the  proposed  ditch;  (2)  the 
bond  provided  by  statute;  (8)  that  the 
proposed  improvement  is  necessary,  and 
will  be  conducive  to  tbe  bealth,  conven- 
ience, and  welfare  of  the  public;  and  (4) 
the  statutory  notice.  All  tbese  appear  in 
this  case.  Tbe  improvement  evidently 
was  a  necessary  one,  and  conducive  to  the 
health,  convenience,  and  welfare  of  the 
public.  The  plaintiffs  seem  to  have  so  re- 
garded the  improvement.  They  waited 
until  it  was  dune,  so  that  they  could  reap 


the  benefit  in  the  enhanced  price  of  tb^r 
lands,  and  the  more  salubrious  atmo<»- 
phere  surrounding  the  same,  caused  by 
tbe  removal  of  stagnant  water  and  decay- 
ing vegetation.  Tbey  do  not  offer  to  do 
equity  by  paying  what  is  justly  due.  but 
seek  to  be  relieved  entirely  from  liability. 
This  cannot  be  permitted  in  a  court  of 
conscience.  The  burden  of  constructing 
the  ditch  must  be  borne  by  some  one  or 
more,  and  it  is  but  justice  that  those  re- 
ceiving the  benefit  should  assume  the  ob- 
ligation. In  Barker  v.  Omaha,  10  Neb.  289, 
20  N.  W.  Rep.  882,  this  court  required  a 
lot-owner,  who  sought  to  enjoin  the  as- 
sessment for  want  of  notice,  to  do  equl^ 
by  paying  the  amount  which  his  property 
had  Men  benefited  by  the  improvement. 
Tbe  same  rule  will  be  applied  in  this  case. 
The  decreie,  which  is  very  long,  was  evi- 
dently prepared  with  care,  by  a  capable 
and  painstaking  judge,  and  we  see  no  er- 
ror therein.  The  judgment  is  therefore 
affirmed.    The  other  judges  concur.  * 


Stbicklbtt  ▼.  State. 

(Supreme  Court  of  Nebratka.  May  5,  18B1.) 
CoNBTrruTiosAi.  Law — Axbndkent  of  Statutb. 
1.  The  second  section  of  chapter  34  of  tb» 
Session  Laws  ol  1889  Is  clearly  amendatory  of 
section  14  of  the  Criminal  Code,  and  oomes  with- 
in the  role  of  Smalls  v.  White,  4  Neb.  SSS,  and 
is  void. 

3.  The  first  section  of  the  same  act  provides 
for  a  new  offense,  and  the  panlsbment  thereof  and 
is  not  an  amendment,  within  the  constitutional 
inliibition;  in  other  words.  It  adds  to  the  offenses 
designated  in  the  Criminal  Code,  bat  does  not 
seek  to  change  or  modify  the  provisions  of  sooh 
Code. 

(SuUaimt  by  the  CovrU) 

Error  to  district  court,  Washington 
county;  Clakkbon,  Judge. 

Jesse  T.  Duvia,  for  plaintiff  in  error. 
Wm.  Leeae,  Atty.  Gen.,  for  the  State. 

Maxwell.  J.  Theplalntiff  in  error  was 
informed  against  under  the  second  section 
of  "An  act  to  provide  for  the  punishment 
of  persons  guilty  of  an  assault  upon  an- 
other person  with  intent  to  inflict  great 
bodily  injury,  and  for  the  punishment  of 
persons  guilty  of  an  assault  upon  another 
person  with  intent  to  kill  the  person  as- 
saulted,"  approved  March  30,  1889.  Tbfr 
act  is  as  follows:  "Section  1.  That  if 
any  person  assault  another  with  Intent  to 
inflict  a'  great  bodily  injury  he  shall  be 
punished,  on  conviction  thereof,  by  im- 
prisonment In  the  penitentiary  for  not. 
less  than  one  .vear,  and  for  not  more  than 
five  years.  Sec.  2.  If  any  person  shall  as- 
sault another  with  the  intent  to  kill  the 
person  so  assaulted,  every  person  so  of- 
fending sball  be  Imprisoned  in  the  peni- 
tentiary not  less  than  one  year,  nor  more 
than  ten  years.  Sec.  3.  All  acts  and  parts 
of  acts  inconsistent  with  this  act  are  here- 
by repealed."  Un  the  trial  of  the  cause, 
the  plaintiff  in  error  was  convicted,  and 
sentenced  to  iraprisbument  in  the  peniten- 
tiary for  three  years.  He  now  asslgrns  a 
number  of  errors  In  this  court,  and, 
among  others,  that  the  act  is  unconstltn- 
tlunal,  because  In  fact  amendatory  <rf  aev- 
era  I  Hectlons  of  the  Criminal  Code  without 
referring  tu  such  sectiona  nought  to  b» 
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amoided.  Section  14  ot  tbe  Criminal  Code 
proTldw:  "11  any  person  aball  aeeaalt 
another  with  Intent  to  commit  a  murder, 
rape,  or  robbery  upon  the  person  ao  aa- 
sanlted,  every  person  ao  offending  shall  be 
Imprisoned  in  the  penitentiary  not  more 
than  fifteen  nor  leas  than  two  years." 
tjection  16:  "If  any  person  shall  volunta- 
rily, unlawfully,  and  on  parpoae  cut  or 
bite  the  nose,  lip  or  lips,  ear  or  ears,  or 
cut  or  disable  the  tongue  put  out  an  eye, 
allt  the  nose,  ear,  or  lip,  cut  or  disable 
any  limb  or  member  ot  any  pers*m,  with 
Intent  to  murder,  kill,  maim,  or  disflgare 
such  person,  every  person  so  offending 
■ball  be  imprisoned  In  the  penitentiary 
not  more  tban  twenty  years,  nor  len 
than  one  year."  Section  16:  "If  any 
person  shall  mallcioasly  Hboot,  stab,  cut, 
or  shoot  at  any  other  person  with  intent 
to  kill,  wound,  or  maim  such  person,  ev- 
ery person  so  offending  shall  be  impris- 
oned  in  the  pmitentiary  not  more  than 
twenty  years,  nor  less  than  one  year. "  It 
will  he  observed  that  the  first  section  of 
the  act  of  1889  provides  for  an  offenae  not 
mentioned  in  either  ot  theaections  named, 
and  therefore  creates  punishment  tor  a 
new  offense.  It  was  not  an  amendment, 
therefore,  of  either  of  the  sections  named, 
and  ao  far  as  appeara  is  a  valid  act.  In 
other  words  It  adds  to  the  list  of  offenses 
and  imposes  punishment  for  the  same,  bat 
does  not  change  or  affect  the  offenses  des- 
ignated in  the  Criminal  Code.  It  Is  not 
an  amendment,  therefore,  within  thefinhl- 
bition  of  the  constitution. 

The  second  section,  however,  is  an  evi- 
dent attempt  to  amend  section  14,  above 
copied,  and  comes  within  the  rule  of 
Smalls  v.  White.  4  Neb.  358.  and  Soverign 
V.  State,  7  Neb.  409,  in  which  it  was  held 
that  where  an  independent  act  was  in  fact 
amendatory  of  the  provisions  of  the  ez- 
iating  statutes,  but  tailed  to  refer  to 
such  statutes  so  amended,  it  waa  void, 
an  being  in  conflict  with  the  conatitution. 
The  reaaon  for  the  constitutional  provia- 
ion,  no  doubt,  was  the  uncertainty  which 
would  exiat  as  to  the  law  upon  any  given 
point  it  statutes  could  be  amended  by  the 
*  aimple  passage  of  acts  like  tbla,  which  In 
general  terms  sought  to  repeal  all  stat* 
utee  in  conflict  therewith.  In  order, 
therefore,  that  the  law  may  be  certain  in 
all  respecta,  the  conatitution  requires  that 
an  amendatory  act  shall  refer  to  the  stat- 
ute to  be  amended,  and  the  amended  atat* 
ute  would  thereby  be  repealed.  The  ob- 
ject is  to  prevent  confusion  and  injnatice. 
An  exception  to  the  rule  exists  where  an 
act  Is  complete  in  itself.  Thus,  suppose 
the  legislature  shonid  pass  a  new  Crimi- 
nal Code  without  any  express  words  re- 
pealing the  old.  Here  would  be  a  new 
law  complete  in  Itself,  which,  being  the 
latest  expression  ot  the  legislature,  would 
take  the  place  of  the  old  act.  The  second 
section  of  the  act  In  question  comes  M|ith- 
In  the  rale  of  Smalls  v.  White,  and  is  void. 
It  is  true,  the  language  Is  somewhat  dif- 
ferent from  that  of  section  14  of  the  Crim- 
inal Code;  but  the  crime  Is  substantially 
the  same  as  one  of  those  mentioned  ia 
section  14. 

2.  The  testimony  tends  to  show  that 
the  prosecuting  witness  and  the  plaintiff 


In  error,  with  others,  engaged  in  an  alter- 
oation  in  a  saloon  in  the  city  of  Blair.  All 
parties  seem  to  have  been  Intoxicated, 
and  the  origin  of  the  difficulty  is  not 
very  clearly  shown.  The  prosecuting 
witness  armed  himself  with  a  knife,  but 
whether  as  a  means  of  offense  or  defense 
is  not  entirely  clear.  It  is  pretty  evident, 
however,  from  this  and  other  cases  which 
have  come  before  this  court  from  that 
elty,  that  some  of  the  saloon-keepers 
should  be  required  to  keep  orderly  houses, 
and  prohibited  from  famishing  intoxicat- 
ing drinks  to  persons  under  the  influence 
ot  liquor,  or  their  license  should  be  re- 
voked. The  Judgment  of  the  district 
court  is  reveraed,  and  the  cause  remanded 
for  further  proceedings.  Reversed  and  re- 
manded.   The  other  Judges  concur. 


Lkmhovt  et  a/,  v.  Fisbbb. 

(Supreme  Court  of  Iftijraiha.    Hay  0,  18SL) 

Paionos  — 'NonciNe  Cms  vob  Tatij.  —  Bxbicp- 
Tioira— Waoss— Nbousxbt  Buppliu. 

1.  A  rule  of  the  district  oourt  which  provides 
that  an  action  in  which  the  atatatory  time  for  fil- 
ing s  reply  has  expired  or  will  expire  one  week 
before  the  first  d^  of  the  next  socceeding  term, 
whether  issue  has  been  iolnedor  not,  may  be  no- 
ticed for  trial  at  snoh  term  by  either  party  by  fil- 
ing a  notice  with  the  olerk  one  weeC  before  the 
oommenoement  of  the  term,  and  no  action,  not  so 
noticed,  will  be  docketed  for  trial  or  tried  upon 
an  issne  of  fact,  except  by  consent  of  both  par- 
ties, held  not  to  apply  ta  oases  which  aru  for 
hearing  on  error. 

3.  Under  the  provisions  of  seotlon  &81a  of  the 
Code,  the  wages  of  00  days'  services  of  laborers, 
meohanios^  or  clerks,  who  are  heads  ot  families, 
in  the  hands  of  their  employers,  are  absolutely 
exempt  from  execution,  attachment,  or  garnish- 
ment. 

8.  The  provisions  of  section  B81  of  the  Code, 
which  read,  "Nor  shall  anything  in  this  chap- 
tar  be  oonstraed  to  exempt  from  execution  or  at- 
tachment property  of  tlie  valne  of  five  hundred 
(ISOO)  doUais  for  any  debt  oentraoted  by  any 
person  in  purchase  ofthe  actual  necessaries  of  life, 
tor  himself  or  family, "  do  not  apply  to  debts  con- 
tracted by  the  head  of  a  family  for  groceries  and 
provisions  famished  him  as  supplies  for  a  board 
.ing-hottsA 
{SylUOnu  by  Ae  Court.) 

Error  to  diatrict  court,  Cass  county; 
Chapiian,  Judge. 

«.  P.  <e  E.  G.  Vanatta,,  tor  plaintiffs  in 
error.  Beeaoa  A  Root,  tor  defendant  in 
error. 

NoBVAL,  J.  On  the  4tb  day  of  Febru- 
ary, 1890,  the  plaintiffs  in  error  recovered 
a  Judgment  in  the  count^court  of  Cass 
county  against  the  defendant  in  error  and 
his  wife  lor  the  sum  of  f 39.40,  for  grocer- 
ies and  provtalons  furnished  the  defend- 
ants. Execution  was  iasued  on  the  Judg- 
ment, and  returned  by  the  sheriff,  "No 
property  found."  An  afiSdavit  In, attach- 
ment and  garnishment  was  filed,  and  a 
garnishee  notice  was  served  upon  the 
Burlington  &  Mlasouri  Biver  Railroad 
Company.  Afterwards,  and  before  the 
answer  of  the  garnishee  was  taken,  the  de- 
fendant, William  D.  FIsbeit  filed  a  motion 
to  dissolve  the  attachment  and  discbarge 
the  garnishee,  on  the  ground  that  the 
money  due  from  the  garnishee  was  for  la- 
borers' wages,  and  was  therefore  exempt. 
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Two  daya  later  tbe  irarnlshee  aiiBwered, 
diBcloalng  an  Indebtednem  to  Fisher  in 
the  BDm  of  f48:  also  that  Fisher  Is  a  mar- 
ried man,  and  the  head  of  a  family.  On 
tbe  same  day  the  motton  Hied  by  the  de- 
fendant was  argued  and  submitted,  and 
tbe  court  held  the  money  owing  by  the 
garnishee  was  exempt,  and  dtecbarged 
the  garnishee.  Exception  was  taken  to 
this  rollng,  and  error  was  prosecuted  to 
tbe  district  court,  where,  on  April  lOtfa, 
the  Judgment  of  the  county  court  was 
affirmed.  A  aapemedeaa  bond  was  given, 
but  the  petition  in  error  was  not  filed  in 
this  court  until  more  than  20  days  after 
the  date  of  tbe  judgment  in  the  court  be- 
low. On  August  12tb  tbe  district  court, 
on  motion  of  the  defendant,  discharged 
the  garnishee.  Tbe  errors  assigned  are: 
(I)  The  district  court  erred  In  overruling 
tbe  objections  of  tbe  plaintiffs  In  error  to 
the  hearing  of  the  cause  at  the  March 
term,  1890;  (2)  in  afiBrming  tbe  decision  of 
tbe  county  court ;  (,S)  In  discharging  the 
garnishee,  after  tbe  supersedeas  bond  was 
filed. 

As  tu  the  flrsf^  assignment  of  error,  tbe 
record  shows  that  the  case  wbh  filed  In 
the  district  court  during  the  March  term, 
1890,  thereof,  a  sammons  In  error  was 
waived,  and  the  defendant  in  error  en- 
tered his  appearance.  It  Is  claimed  that 
the  cause  was  heard  at  that  term  of  court. 
In  violation  of  tbe  rules  adopted  by  tbe 
district  court.  Rule  16  provides  that  all 
law  causes  in  which  statutory  time  for 
tbe  filing  of  a  reply  will  have  expired  one 
week  before  the  first  day  of  the  term,  up- 
on proper  notice,  shall  be  tried  as  reached. 
Bale  17  provides  that  equity  cases  shall 
be  docketed  and  stand  for  trial  In  the 
same  manner,  and  under  the  same  rule, 
as  prescribed  in  rule  16  for  tbe  trial  of  law 
cases.  Rule  18  provides  that  an  action 
in  which  the  statutory  time  for  filing  a 
reply  has  expired  or  will  expire  one  week 
before  the  first  day  of  the  next  succeeding 
term,  whether  Issue  has  been  Joined  or 
not,  may  be  noticed  for  trial  at  such  term 
by  either  party  by  filing  notice  With  tbe 
clerk  one  week  before  tbe  commencement 
of  tbe  term.  It  further  provides  that  "no 
action  not  so  noticed  will  be  docketed 
for  trial  or  tried  upon  an  Issue  of  fact,  ex- 
cept by  consent  of  both  parties."  These 
rules  do  not  require  that  a  notice  must  be 
filed  In  cases  for  bearing  on  error  before 
the  same  can  be  heard.  The  petition  in 
error  Is  the  only  pleading  required  in  such 
cases,  and  the  issues  are  formed  as  soon 
as  it  is  filed'  No  issue  of  fact  Is  to  be  tried. 
The  court  did  not  err  in  overruling  the 
objection  of  tbe  plalntltBs  in  error  to  hear- 
ing the  case  when  it  did. 

Tbe  plaintiffs  in  error  insist  that  there 
was  no  evidence  before  the  county  court 
to  sustain  the  motion  to  discharge  tbe 
garnishee.  The  motion  alleges  that  Will- 
iam D.  Fisher  is  the  bead  of  a  family,  a 
resident  of  this  state,  and  the  money  due 
him  from  the  garnishee  Is  wholly  for 
wages  due  him  for  labor  performed  for 
tbe  garnishee  ^lUiin  less  than  60  days. 
The  motion  was  sworn  to  positively  by 
the  defendant,  and  was  treated,  without 


objection,  on  the  bearing,  as  an  affidavit. 
We  know  of  no  good  reason  why  it  was 
not  available  as  evideqce.  Had  the  mo- 
tion been  verified  in  tbe  usual  way  of 
verifying  pleadings,  upon  mere  beHef.  it 
would  have  been  different.  Tbe  plaintiffs 
in  error  were  atllberty,had  tbey  chosen  to 
do  so,  to  oppose  tbe  motion,  by  affidavits 
or  other  evidence,  but  tb^  failed  to  avail 
themselves  of  this  right.  The  evidence  be- 
fore tbe  county  court  was  sufficient  to 
sustain  tbe  finding  and  Judgment.  Under 
■tbe  provisions  of  section  6311a  of  the  Code 
of  Civtl  Procedure,  the  wages  fur60  days' 
■ervlces  of  laborers,  meebanica,  or  clerks, 
who  are  heads  of  families,  in  the  hands  of 
their  employers,  are  absolutely  exempt 
from  execution,  attachment,  orgamlsli- 
ment.  Wright  v.  RaUroad  Co..  19  Neb. 
ITS,  27  N.  W.  Rep.  90;  Snyder  ▼.  Brane,  22 
Neb.  189,  84  N.  W.  Rep.  364. 

It  la  urged  that  the  Judgment  was  reu'' 
dered  for  tbe  necessaries  of  life  purchased 
for  tbe  use  of  defendant's  family,  and  that 
section  631  of  tbe  Code  governs  and  con- 
trols this  case.  Thia  aection  contains, 
among  other  provisions,  tbe  following: 
"Nor  shall  anything  In  thia  chapter  be 
construed  to  exempt  from  execution  or 
attachment  property  of  the  value  of  more 
than  five  hundred  ($600)  dollars  for  any 
debt  contracted  by  any  person  in  the  pur- 
chase of  the  actual  necessaries  of  life  for 
himself  and  family,  or  for  any  person  or 
persons  who  were  at  the  time  of  contract- 
ing such  debt  dependent  upon  such  person 
purchasing  the  same  for  support."  It 
does  not  appear  that  the  debt  upon  which 
the  Judgment  was  obtained  was  for  the 
necessaries  of  life  for  the  debtors  and  their 
family.  The  coun  ty  court  found,  and  tbe 
Judgment  so  statt«,  that  it  was  rendered 
"for  groceries  and  provisions  sold  and  de- 
livered to  defendants  by  plaliitllfs  for  use 
by  defendants  In  running  a  boarding- 
house  and  support  of  defendants'  family." 
Tbe  legislature  never  intended  that  the 
provisions  of  Rectloh  531  should  apply  to 
such  a  case.  It  has  reference  to  debts  con- 
tracted for  the  necessaries  for  the  debtor 
and  his  family,  and  not  for  debts  incarred 
In  carrying  on  a  hotel  or  boarding-house  * 
buslnewi.  No  error  prejudicial  to  the 
plain  tIRa  In  error  was  made  by  the  district 
eonrt  in  ordering  the  discbarge  of  tbe 
garnishee.  The  garnishee  was  discharged 
by  the  county  court,  and  a  sapersedeHu 
bond  was  immediately  given.  The  affirm- 
ance of  this  decision  ol  the  county  court 
by  the  district  court  bad  the  effect  to  re- 
lease the  money  In  the  bands  of  tl>e  gar- 
nishee, unless  a  new  aiipersedetis  bond 
was  g|iven,  and  a  petition  In  error  was 
filed  In  this  court  within  20  days.  Code,  $ 
28ee.  While  the  bond  was  given,  tlie 
petition  In  prror  was  not  filed  here  until 
more  than  20  days  after  the  affirmance  of 
the  judgment  of  the  county  court.  The 
garalsbee  had  no  right  to  retain  the 
money  in  hla  hands  belonging  to  the  de- 
fendant, and  tbe  subsequent  order  of  the 
district  court  discharging  the  garnishee 
was  unnecessary.  Tbe  Judgment  of  the 
district  court  is  affirmed.  The  other  Judge* 
concur. 
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SintB  et  aJi  ▼.  Statb. 

(Suxyreme  Court  of  Sebmtkn.    Bffiay  «,  1891.) 
IsTOZKUTima  Liqcobs  —  Infobiujiok — Jojnskb 

OP  OrFENSES. 

Under  the  provisions  of  seotloii  11,  c.  50, 
Comp.  SL,  each  act  of  selling  any  of  the  liquors 
named  in  the  section,  as  Trell  as  the  act  of  glr- 
inir  away  any  of  them,  withoat  a  lloense  so  to  do, 
is  a  crime.  An  informatloa  which  charge*  in  the 
same  oonnt  the  selling  and  giving  away  two  or 
more  of  the  Uqnora  named  in  the  section  is  de- 
fective, and  la  liable  .to  a  motion  toqnaah.  State 
T.  Flschel,  16  Keb.  490,  30  N.  W.  Rep.  848. 
{.SuUaJnu  by  the  Court) 

Error  to  dtetrlet  eoart,  Lancaster  conn- 
ty;  Field,  Judge. 

Canaldy  &  Wolfe,  for  plalntiBto  In  error. 
The  Attorney  Oooeral,  for  the  State. 

NoBYAL,  J.  On  the  6tb  day  of  May, 
1889,  tbe  county  attorney  filed  In  tbe  dim 
trict  court  of  Lancaster  connty  an  inlor- 
mation  charging  "that  Mows  Smith  and 
W.  Kief,  late  of  the  county  aforesaid,  on- 
the  let  day  of  February.  A.  D.  1889,  in  tbe 
'county  ul  Lancaster  and  state  of  Mebra»- 
ka,  aforesaid,  did  unlawfully  sell,  give 
away,  and  vend  splrituoos,  Tinona,  and 
Intoxicating  Itquors  to  Orin  Snyder,  Frank 
Martin,  and  P.  H.  Cooper,  and  to  other 
persons  to  tbe  eonnty  attorney  nnknown, 
without  having  first  complied  with  the 
proTlslons  of  the  Compiled  Statutes  of 
the  state  of  Nebraska,  and  without 
first  having  taken  ont  a  license  to  sdl, 
give  away,  and  vend  splrituons,  vinous, 
and  intoxicating  liquors;  tbe  said  above 
sales  of  spirltnons,  vinons,  and  latoxicat* 
ing  liquors  by  saki  Moses  Smith  and  W. 
Kiel,  as  aforesaid,  being  without  autbur> 
Ity,  and  cnntnuy  to  tbe  form  of  the  stat- 
ntes  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  tbe  state 
of  Nebraska."  Tbe  defendants  moved 
the  eoart  to  quash  the  information  for 
tbe  following  reasons:  (1)  The  informa- 
tion is  not  direct  and  certain  as  regards 
the  particular  drcumstances  of  the  offense 
charged;  (2)  the  offense  charged  is  too 
uncertain  and  Indefinite  to  plead  thereto; 
(8)  there  Is  a  misjoinder  of  parties  defend- 
'  ant;  (4)  the  offense  charged  is  not  Indlct- 
/ible  or  triable  upon  information  in  the 
district  court;  (6)  the  information  does 
not  show  that  tbe  defendants  bad  a  pre- 
liminary examination,  or  waived  their 
right  thereto,  before  a  magistrate  or 
ofilcer,  or  that  they  were  fuf^tlves  from 
)nstlce;  (0)  tbe  Information  does  not  set 
ont  tbe  names  of  all  tho  persons  to  whom 
the  Hqnors  are  alleged  to  have  been  sold; 
(7)  tbe  iuformatlon  charges  more  than 
one  offense.  The  motion  was  averruled, 
and  tbe  defendants  excepted.  The  defend- 
ants were  convicted,  and  each  adjuda^ 
to  pay  a  fine  of  f  100.  The  motion  to  quash 
tbe  information  should  have  been  sus- 
tained. The  Information  Is  too  indefinite 
and  uncertain.  It  contains  but  one  count, 
and  charges  that  the  defendants  sold  and 
gave  away  spirltnoatt,  vinous,  and  Intoxi- 
cating llqaors.  It  was  held  In  State  v. 
PlRchel,ie  Neb.  490,  20  N.  W.  Rep.  848,  that 
tbe  act  of  selling  any  of  the  liquors  named 
In  section  11  of  chapter  50  of  tbe  Com- 
piled Statutes,  as  well  as  tbe  act  of  giving 
away  any  of  them,  without  a  license  so 


to  do,  is  a  crime.  We  adhere  to  iite  mie 
therein  announced.  This  case  Is  not  dis- 
tinguishable from  State  v.  Flschel.  As 
the  Judgment  must  be  reversed  for  the  er- 
ror pointed  ont.  It  will  not  be  necessary 
to  notice  the  other  assignments  of  error. 
The  Judgment  is  reversed,  and  tbe  canse 
remanded  for  further  proceedings.  The 
other  Judges  concur. 


BCBMHAU  V.  TlZABD. 

(Supreme  Court  of  If^rratka.    May  6,  1891.) 
DivoRCB— Attornxt's  Fxis— Liabilitt  or  Hos- 

Section  18,  c.  25,  Comp.  St,  authorizes  the 
court  In  a  divorce  suit  "to  require  the  unsband 
to  pay  auy  sum  neoSMarr  to  enable  the  wife  to 
canyon  or  defend  tte  salt  dsring  Its  peadeney. " 
JSTeld,  that  the  remedy  here  given  tor  attorney's 
fees  for  the  wife  is  exoloalve,  and  that  the  attor- 
ney cannot  afterwards  maintain  an  action  acrainst 
the  husband  for  fees  in  addition  to  those  allowed 
by  the, court  and  paid. 
(SyUabui  by  the  Court) 

Error  to  district  court,  Douglas  county; 
WAKUI.BT,  Judge. 

Savage,  Morris  A  Davta,  for  plaintiff  In 
error.  I^aire,  Hamttton  A  Mazwell,  for  de> 
fendant  In  error. 

• 

Per  Cubiam.  This  Is  an  action  for  serv- 
ices alleged  to  have  been  performed  by  tbe 
Slain  tiff  as  an  attorney  for  tbe  wMe  of  tbe 
efendant  In  defending  her  in  an  action  for 
divorce.  A  demurrer  to  the  petition  was 
sustained  In  the  county  court,  and  aliA>  In  ' 
the  district  court,  and  the  action  dis- 
missed. There  Is  the  folio  wlngstlpuiatlon 
of  tacts  in  tbe  record :  "  It  is  hereby  agreed 
and  stipulated  by  and  between  the  par- 
ties hereto  that  the  alleged  legal  services 
for  which  this  action  is  broagbt  were  ren- 
dered to  the  wife  of  this  defendant  in  er- 
ror, in  a  divorce  proceeding  then  pending 
In  this  court,  wherein  said  Richard  Tisard 
was  plaintiff,  and  his  wife  was  defendant, 
commenced  in  April,  1887,  and  tried  at  tbe 
May  term,  1888.  when  Judgment  was  ren- 
dered against  tbe  plaintiff,  and  bis  peti- 
tion dismissed,  at  bis  costs;  and  that 
pending  said  divorce  proceedings,  and  be- 
fore the  trial  of  said  cause,  applicMtlon  by 
the  plaintiff  In  error  herein,  as  the  attor- 
ney of  said  wife,  was  made  to  the  trial 
court  in  that  suit  for  alimony,  suit  mpn- 
ej,  and  attorney's  fees;  whereupon,  on 
the  2Sd  day  of  February,  1888.  the  court 
awarded  f  25  per  month  for  alimony  peo- 
dente  lite,  f S6  suit  money,  and  flOO  attor- 
ney's fees ;  and  tbat  all  ot-sald  amounts 
were  promptly  paid  by  the  said  Richard 
Tlsard ;  and  that  no  other  or  further  ap- 
plication for  an  additional  allowance  was 
made,  .pending  said  divorce  snlt.  by  the 
said  defendant  wife,  or  by  bor  said  attor- 
ney, or  by  any  other  person  In  her  behalf." 
Section  12,  c.  25,  Comp.  St.,  provides  that 
"In  every  suit  brought,  either  for  a  divorce 
or  tor  separation,  the  court  may.  In  Its 
discretion,  require  the  husband  to  pay  any 
sum  necessary  to  enable  the  wife  to  carry 
on  or  defend  tbe  suit  during  its .  pendency, 
and  it  bay  decree  snch  costs  against 
either  party,  and  award  ezecntiou  for  the 
same;  or  it  may  direct  such  costs  to  be 
paid-  ont  of  any  property  sequestered,  ot 
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fn  the  power  of  the  court,  or  In  the  handa 
of  a  receiver. "  The  plalntltf  aralled  him- 
aelt  of  this  provision  of  the  etatote,  and 
was  allowed  and  paid  $100.  If  that  waa 
'not  anfflelent,  he  ahoald  have  applied  to 
the  court  for  an  additional  anm,  and,  on 
a  reasonable  showing  that  the  services 
were  of  greater  valne  than  9100,  no  donbt 
be  would  have  been  allowed  an  additional 
amount.  The  general  rule  Is  that  attor- 
ney's fees  are  not  chargeable  against  the 
husband  In  actlonsof  divorce, except  where 
so  provided  by  statute.  Schouler,  Oom. 
Hel.  (3d  Ed.)  {  61.  note,  and  cases  cited. 
The  authority  of  the  court  to  award  conuj 
Bel  fees  Is  derived  from  the  statute,  and  the 
remedy  there  given  Is  exclusive.  Under 
this  rule,  Justice  is  done  to  all  parties. 
The  court  before  which  the  services  are 
rendered,  having  all  the  facts  before  it, 
awards  such  attorney's  fees  to  the  attor- 
ney for  the  wife  as  are  deemed  adequate, 
and,  where  no  complaint  is  made  by  ap- 
peal,  must  be  conclusively  so  declared, 
while  the  husband  is  not  afterwards  har- 
assed by  suits  for  services  wblch  be  did 
not  contract  for.  It  is  apparent  that  the 
petition  fails  to  state  a  cause  of  action, 
and  the  Judgment  is  affirmed.    * 


BUBCHAM  y.  Okiffith. 

(Suirrmne  Court  of  Nebraaka.    Uity  0,  1891.) 

Baix— DiuvxBT— Whbk  Trrui  Famks— Isstbuo- 

TIONS. 

1.  In  an  action  for  d^nuwe*  to  recover  for 
ocrtain  fat  cattle  injured  in  the  breaking  down 
of  a  bridge,  the  qaeation  at  issue  is  the  time 
when  the  sale  and  delirery  had  talcen  place;  and 
the  ]nry  liaving  found,  subatantlallT,  that  they 
took  place  when  the  cattle  were  aold,  weigfaed, 
and  paid  lor,  held,  that  the  verdict  oonformed  to 
the  proof. 

a.  Where  the  proof  fkil*  to  show  that  the 
party  is  entitled  to  recover  damages,  a  failore  of 
the  court  to  instruct  as  to  the  propm:  measure  of 
damages  is  not  an  error  for  which  the  case  will 
be  reversed. 
(SyltobtM  by  the  Court) 

Error  to  district  poort,  Lancaster  coun- 
ty; Chapman,  Judge. 

BUHagaleydk  Woodward,  for  plalntlft  In 
error.  C'baa.  O.  Wbedoa,  for  defendant  in 
error. 

Bbr  Cubum.  This  action  waa  brought 
by  the  plaintiff  against  the  defendant  to 
recover  the  sum  ol  9500,  with  interest 
thereon  from  September  18, 1837.  Un  the 
trial  of  the  cause  in  the  court  below,  the 
Jury  returned  a  verdict  'for  the  defendant, 
upon  which  Judgment  was  rendenid.  The 
testimony  tends  to  show  that  on  the  16th 
ol  September,  1887,  the  defendant  sold  to 
the  plaintiff  96  bead  of  fat  steers,  at  94.80 
per  bnndred  pounds,  with  a  shrinKagf  in 
weight  of  8  per  cent.  That  the  steers 
were  then  on  the  defendant's  farm,  about 
six  miles  west  of  Raymond.  That  the 
steers  were  tben  weighed,  and  the  value 
thereof  corapnted,  being  the  sum  of  95,- 
825.86.  This  sum  was  paid  by  the  plain- 
tiff to  tbe  defendant  at  Lincoln  on  the  day 
succeeding  tbe  sale,  (September  17th.) 
The  sale  seems  to  have  been  made  on  Fri- 
day, and  It  was  understood  that  the  cat- 
tle were  to  be  shipped  to  Omaha  ia  a  faw 


days;  possibly  on  tbe  nest  day  after  tbe 
sale.  An  arrangement  was  made,  how- 
ever, ait  to  feeding  tbem  until  they  were 
shipped.  After  conferring  with  the  com- 
mlsJBion  men  of  South  Omaha,  the  plaintlB 
concluded  to  have  the  cattle  on  that  mar- 
ket on  Monday  uioming,the  19th  Inst.  In 
order  to  ship  them  to  that  point  by  Mon- 
day morning,  it  was  necessary  to  load 
them  into  the  cars  on  Sunday,  the  18th , 
and  tbe  plalntlO  and  defendant  agreed 
that  tbe  cattle  were  to  be  driven  to  Ray- 
.niund  on  Sunday,  the  18th,  to  reach  that 
point  about  noon.  It  was  also  agreed 
that  the  defendant  and  bis  men  were  to 
drive  the  cattle  In,  and  that  tbe  plaintiff 
was  to  meet  them  on  the  r<iad.  This  ar- 
rangement was  carried  out,  and  the  de- 
fendant and  his  men  started  th<>  cattle  on 
towards  Raymond,  and  when  a  mile  or 
two  from  tiiat  point  the  plalntIB  met 
tbens,  and  suggested  to  tbe  defendant 
that  they  drive  into  Raymond  ahead  of 
tbe  stock.  This  was  done.  The  men  In 
chaive  of  the  stock  drove  It  along  to-^ 
wards  Raymond,  and  in  crossing  a  bridge* 
over  Oak  creek,  about  a  mile  west  of  Uay> 
mond,  tbe  cattle  were  frightened  by  a 
dog,  and  80  or  more  of  them  pressed  back 
onto  the  bridge,  and  broke  it  down, 
whereby  three  were  maimed,  and  a  nam- 
berol  otherssertoosly  bruised  andlnjored. 
The  <|nesUon  presented  is,  which  of  the 
parties  shall  sustain  the  loss?  The  clear 
weight  of  the  testimony  shows  that  tbe 
cattle  were  sold,  weighed,  paid  for,  and 
dMvered  on  the  17tb  of  September,  1887; 
and,  had  any  of  tbe  numtwr  been  lost  aft- 
er that  date, the  plaintiff  would  hare  been 
the  party  injured.  On  tbe  Issue  made  by 
the  pleadings  and  tbe  proof,  tne  question 
is  one  of  fact  for  the  Jnry.  and  the  verdict 
seems  to  be  In  conforml^to  the  proof. 
Considerable  stress  Is  laid  on  the  failure 
to  inatmct  as  to  the  proper  measure  of 
damages.  There  can  be  no  error  in  this 
until  it  appears  that  tbe  plalntlir  la  enti- 
tled to  recover  some  damages.  Tbattbe 
proof  falls  to  show  in  this  case.  There  is 
no  error  in  tbe  record,  and  tbe  Judgment 
is  alflrmed. 


McMahon  ▼.  O'DoxircLL.. 

(JSuTpreme  Court  of  Nebraska.    May  6, 189L) 

IxnniT  TO  Bhtlotb — Soora  or  Bmplotkkr. 

In  an  action  by  a  girl  18  years  of  age,  to 

reoorer  damages  tor  the  loas  of  three  ilngers  cnt 

off  in  a  straw- ontter  wliile  in  the  employ  of  the 

defendant,  the  defense,  in  substance,  was  that 

the  operating  of  the  straw-cutter  waa  no  pan  of 

her  duties,  and  that  she  operated  that  machine 

voluntarily,  and  without  the  knowledge  of  the 

defendant    field,  that  a  olear  preponderaaoe  of 

the  evidence  snatained   the  defense,   and  that 

there  waa  no  material  error  in  the  iastruotions. 

(SyUobiM  by  tlie  OowrL) 

Error  to  district  court,  Lancaster  coun- 
ty ;  Chapman,  Judge. 

Lamb,  Rieketta  &  Wilson,  for  plaiutilf 
in  error.  Marquette,  Deweeae  <ft  Hay/,  for 
defendant  in  error. 

Maxwkl,!.,  J.  This  Is  an  action  by  the 
plaintiff  against  tbe  defendant  to  recover 
damages  for  tbe  loss  of  three  ftngers  cnt 
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off  in  a  Btraw-cattor.  On  the  trial  of  the 
cause  in  tke  conrt  below,  thejury  returned 
a  verdict  for  the  defendant,  and  Jndgment 
was  rendered  thereon,  dlBmiBsins  the  ao 
tiun.  The  testimony  tenda  to  enow  that 
about  the  let  ol  August,  1887. the  plaintiff, 
who  was  Then  about  13  years  of  agre,  was 
employed  by  the  wife  of  the  defendant  to 
assist  in  caring  for  the  defendant's  cbU> 
dren,  and  in  the  performance  of  the  lighter 
household  duties.  The  arrangement  seems 
to  have  been  made  by  the  plaintiff's  moth- 
er, andthecharacterof  the  plaintllt'a  labor 
specified.  The  defendant  posaessed  two 
cows,  wliich  at  the  time  the  plaintiff  com- 
inenred  to  work  tor  the  defendant  were 
taken  care  of  by  the  defendant's  brother. 
Early  in  September.  1887,  the  defendant's 
brother  left,  and  it  is  claimed  by  the  plain- 
tin  that  the  defendant  instructed  the  plain- 
tin  to  cnt  hay  with  the  machine  and  teed 
the  cows  each  evening.  This  the  defend- 
ant denies.  The  straw-cutter,  as.  de- 
scribed by  tfae  witness,  was  turned  with 
a  crank,  there  being  a  balance-wheel  to 
equalize  the  motion,  and  the  cutting  was 
doue  by  knives  placed  on  a  cylinder,  which 
revolve  at  the  end  of  the  cutter  box.  As 
described  by  the  witness,  it  was  a  danger- 
ous machine  for  a  child  to  attempt  to  op- 
erate. This  straw-cntter  was  kept  in  the 
loft  of  the  barn,  and  the  door  into  the  loft 
kept  locked,  and  tbe  key  kept  in  the  bouse; 
the  plaintitr,  however,  well  knowing  where 
it  was  kept.  The  defense  is  that  the  plain- 
tiff preferred  to  Ijeout  doors  playing  with 
the  children  to  being  confined  in  the  house; 
that  on  the  day  on  which  she  was  injured 
she  took  three  of  the  children,  and  went 
into  tbe  loft  of  the  barn,  and  began  oper- 
ating the  itraw-cu|ter.  with  a  son  of  tbe 
defendant,  seven  or  eight  years  of  age, 
to  feed  the  machine.  As  he  fed  the  ma- 
chine rather  slowly,  she  made  him  step 
aside,  and  fed  the  machine  herself,  while 
turning  the  crank,  and  permitted  her  fin- 
gers to  be  drawn  into  the  loacblne,  and 
the  injury  tor  which  this  suit  Is  brought, 
done,  whatever. the  actual  facts  may  be, 
the  clear  preponderance  of  tbe  testimony 
sustains  tbe  defense.  It  is  an  unfortunate 
occurrence,  and  tbe  case  was  so  tried  on 
behalf  of  tbe  plaintiff  as  to  excite  the  sym- 
patiiy  of  tbe  jnr}-,  as  It  does  that  of  the 
court;  but  both  courts  and  jurl^  must  be 
governed  by  the  testimony,  and  not  by 
sympathy  or  feeling.  After  the  accident 
tbe  plaintiff  expressed  her  gratification 
that  it  had  occurred  to  herRelf,  and  not  to 
the  little  son  of  the  defendant,  who  proba- 
bly would  have  lost  bis  hand,  had  It  been 
drawn  into  tbe  machine.  There  «eems  to 
have  been  but  little  feeling  on  the  part  of 
the  witnesses,  even  the  parties  themselves 
testifying  in  a  plain,  straightforward 
manner,  and  tbe  verdict  responds  to  the 
testimony.  A  new  trial,  if  granted,  in  all 
probability  would  but  add  costs  to  those 
already  accumulated.  It  Is  unnecessary 
to  review  tbe  instructlQus  asked  or  given. 
No  particular  error  has  been  pointed  out, 
and  the  Instructions  given  are  substantial- 
ly correct.  The  Judgment  of  tbe  district 
court  is  flffirmid. 
Tbe  otlier  Judges  concur. 


Mabvin  v.  Wbibkr. 

[SuipreiM  Court  of  Nebrcuka.    May  6, 1891.) 

PKAcnoB  —  OvxBBULnca  Dammjunt— WArraa  or 
Dkfbots. 

1.  In  a  district  where  theie  are  l!Wo  jadges,  a 
demurrer  to  an  amended  petildon  was  overruled 
by  Judge  B.,  and  leave  given  the  defendant  to 
answer,  which  he  did.  Afterwards  tlfe  cause 
came  on  for  trial  before  Judge  A.,  who  sustained 
an  objection  to  the  introdaotion  of  any  evidence, 
on  the  ground  that  the  petition  failed  to  state  a 
cause  M  action.  Heid  error;  that  the  ruling  of 
one  Judge  upon  a  matter  directly  involved  in  the 
case  is  binding  upon  the  other,  unl^  for  cause 
It  Is  set  aside.  • 

3.  Petition,  liberally  constrtied,  held  to  sta1# 
a  oanse  of  action. 

8.  Questions  relating  to  the  suiBoiency  of  the 
petition  should  be  determined  before  the  cause 
oomes  on  for  trial  before  a  Jury;  and,  where  no 
Objection  is  ndaed  until  that  time,  petition  will, 
if  possible,  be  suatained. 
(SvUobu*  by  the  Coiut) 

Error  to  district  court,  Pawnee  coanty ; 
Apprloet,  Jndge. 

Story  <ft  Story,  for  plalntiffi  in  error.  0. 
M.  Huwpbr^y,  for  defendant  in  error. 

Pkb  Curiam.  This  action  was  brought 
nnder  section  40,  c.  4,  Corap.  St.,  giving  a 
lioi  apon  tbe  offspring  of  certain  animals. 
A  demurrer  to  tbe  amended  petition  was 
overruled  by  Jndge  Broadt,  and  leave 
was  given  tbe  defendant  to  answer.  The 
.defendant  thereupon  filed  an  answer,  de- 
nying the  facts  stated  in  the  petition,  and 
pleading  that  such  factB  tailed  to  state  a 
cause  of  action.  Tbe  cause  afterwards 
came  on  for  trial  bdore  Judge  Appbl- 
GATE,  who,  alter  tbe  Jury  bad  been  im- 
paneled and  sworn,  sustained  an  objec- 
tion to  tbe  introduction  of  any  testimony, 
on  tbe  ground  that  tbe  petition  failed  to 
state  a  cause  of  action.  This  is  a  practice 
that  cannot  be  tolerated.  There  are  two 
Judges  in  the  first  district,  and  a  ruling 
made  by  one  must  be  respected  by  tbe 
other,  otherwise  confusion  and  uncertain- 
ty will  be  the  result.  Tbe  action  is 
brought  against  tbe  defendant,  who,  it  is 
alleged,  purchased  the  mares  and  colts  on 
which  the  plaintiff  had  a  lien,  and  that  he 
secreted  the  colts  so  that  they  could  not 
l>e  found,  whereby  tbe  plaintiff  was  de- 
prived of  his  lien.  It  is  also  alleged  that 
the  defendant  knew  of  tbe  existence  ol  this 
lien  when  he  purchased  the  property. 
Liberally  construed,  the  petition  states  a 
cause  of  action,  although  it  Is  probable 
that  there  is  defect  of  parties  defendant; 
the  principal  debtor  being  a  necessary  par- 
ty. No  objection  is  made  on  this  ground, 
however,  and  it  is  at  most  a  defect  of  par- 
ties, which,  In  a  proper  case,  would  not 
defeat  recovery.  Questions  relating  to 
tbe  sufflcieney  of  u  petition  should  be  de- 
termined before  a'  Jury  is  called  and  wit- 
nesses subpoenaed  in  the  case,  thus  adding 
greatly  to  the  cost  and  expenses  of  the 
trial.  Where  objections  are  not  made  un- 
til the  hearing,  a  petition  will,  if  possible, 
be  sustained,  and  the  cause  proceed  to 
Jndgment.  The  Jndgment  of  the  district 
court  is  reversed,  and  the  cause  remanded 
for  further  proceedinKS. 
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ScHUTLEK  Nat.  Bank  ▼.  Bollono. 

(Supreme  Court  «/  NOrrauika.   Jfey  «,  18W.) 

Flbaoiko  —  Monos  to  Snux>  on  —  NatiokaIi 

Banks — Pbsaltt  »oii  Ubobt — Jubisdiction. 

1.  A  moHon  filed  by  the  deteadant  to  strike 
out  leveral  word*  In  the  plaintiff's  petition,  htld 
properly  overruled. 

i.  Tbe  oourtB  of  record  of  the  state  hare  Ju- 
risdiction in  actions  brooght  under  sections  6197 
and  6198  of  the  Revised  Salutes  of  the  United 


States  to  recover  from  national  banks  the  pen- 
alty for  knowingly  taking,  receiving,  reserving, 
or  charging  a  greater  rate  of  Interest  than  is  al- 


lowed by  law. 

8.  The  qbestions  of  l«w  InTOlred  in  the  case 
were  setUed  in  Bank  v.  Bollong,  M  Neb.  821,  825, 
4b  N.  W.  Bep.  411,  and  there  is  no  material  error 
in  the  reoora. 
{SyUabru  by  th«  Court.) 

Error  to  district  eoort,  Colfax  coonty; 
Makshall,  Jndge. 

E.  F.  HodsdoD,  for  plaintiff  in  error.  C. 
J,  Phelps  and  J.  A.  Grliulson,  tor  defend- 
ant in  error. 

.  Maxwell,  J.  Tills  action  was  brongbt 
in  tbe  district  coort  of  Colfax  connty  to 
recover  tbe  penalties  imposed  by  the 
Dnlted  States  statutes  for  knowingly  con- 
tra'ctinK  tor  and  receivlns  asurloiiH  inter* 
est.  There  are  81  connts  In  tbe  petition. 
The  defendant  moves  to  strike  out  of  each 
of  said  connts  the  words,  "so  as  aforesaid 

Said  by  the  plalntifl  to  the  defendant,  and 
y  tbe  defendant  knowingly  contracted 
for  and  recelve<l  from  the  plaintiff ;"  also, 
'corrapt,  nsarious,  and  occorred  within 
two  yean  prior  to  the  commencement  of 
this  action,  "-"because  tbe  same  are  Irrele- 
vant, redundant,  superflnoue,  and  scan- 
dalons.  The  motion  was  overruled,  and 
there  was  no  error  in  overmlin;;  the  same. 
Objections  were  also  made  to  the  Jurlsdlc* 
tlon  of  the  court; It  being  claimed  tbattbe 
conrts  ot  the  tFuited  States  have  exclusive 
Jurisdiction  in  this  class  of  cases.  Orlgr- 
Inally,  such  courts  seem  to  have  had  ex- 
clusive Jurisdiction,  but  many  years  ago 
tbe  statute  wbh  changed,  authorising  tlie 
state  courts  to  try  such  actions.  Tbe 
question  has  been  before  this  court  a  num- 
ber ot  times,  and  carefully  considered,  and 
the  Jurisdiction  ot  the  state  courts  sus- 
tained. The  objection,  therefore,  is  un- 
availing. 

The  defendant  below  In  Its  amended  an- 
swer alleges:  "(1)  That  tbe  said  alleged 
amended  petition  was  filed  In  this  court 
on  the  11th  day  of  January.  A.  D.  1889; 
that  on  the  19th  day  of  Marcb.  A.  D.  1887, 
a  certain  paper  writing  was  filed  in  this 
court  whlcli  contained  tbe  names  of  tbe 
parties  herein,  wbicb  was  denominated  a 
'petition,' and  to  which  other  pleadings 
were  filed  as  required  by  law,  and  proceed- 
ings and  trial  Were  had  In  this  court  on 
said  pretended  issues, so  made  upas  afore- 
said ;  and  that  the  defendant  herein  after- 
wards prosecuted  a  petition  in  error  on 
said  Judgment  to  the  supreme  court  ot  the 
state  of  Nebraska,  and  at  the  July,  A.  D. 
18K8,  term  ot  said  supreme  court,  to-wit, 
on  November  21, 1888,  it  was  upon  consid- 
eration by  said  supreme  court  duly  ad- 
judged that  said  paper  writing  filed  on 
March  19,  A.  D.  ldS7,  was  not  a  petition. 


and  tbe  above-mentioned  Jtidgment  was 
by  reason  thereof,  on  said  21st  day  of  No- 
vember, 1888,  duly  reversed  by  said  sih 
preme  court;  that  each  and  every  cause  of 
action  stated  in  said  alleged  amended  pe- 
tition did  not  accrue  ontfl  two  years  next 
before  tbe  commencement  of  this  action, 
and  did  accrue  within  two  years  next  be- 
fore the  filing  ot  tbe  amended  petition 
herein,  as  provided  by  sections  6197  and 
5198  of  the  Revised  Statutes  ot  tbe  United 
States,  under  which  said  causes  of  action 
are  brought.  (2)  That  each  and  every  ot 
the  said  causes  ot  action  stated  In  said  al- 
leged amended  petition  are  new  and  differ- 
ent eanses  ot  action,  and  are  not  tbe  Iden- 
tical causes  of  action  stated  in  said  orig- 
inal pa  per  writing  alleged  to  be  a  petition, 
and  filed  herein  on  Marcb  19th.  1887.  (8) 
Thatthelst,  7th,Ktb,  12th,18tb,14tb,  ISth, 
16th,  19tb,  aoth,  28d,  24th,  and  25tb  causes 
ot  action  set  forth  In  plalutltTs  amended 
petition  did  not  accrue  to  the  plaintiff 
herein  alone,  but  to  him  and*one  Nell  Bol- 
long, who  Is  still  living.  (4)  That  the  ad, 
8d,  4tfa.  6th.  6th,  9th,  10th.  and  11th  caoses 
of  action  set  forth  In  the  plaintiff's  amend- 
ed petition  did  not  accrue  to  the  plaintiff 
herein  alone,  but  to  him  and  one  Thomas 
L.  Palmer,  who  is  still  living.  (5)  That 
tbe  29th  cause  of  action  set  forth  in  the 
plaintiff's  amended  petition  did  not  accrue 
to  the  plaintitf  herein,  but  to  him  and  one 
Neil  R.  Bollong,  who  is  still  living.  (6) 
That  the  ISth  cause  of  action  set  forth  In 
plaintiff's  amended  petition  did  not  accrue 
to  the  plaintiff  herein  alone,  but  to  him 
and  Thomas  L.  Palmer  and  Nell  B.  Bol- 
long, who  are  still  living.  (7)  That  it  de- 
nies each  and  every  allegation  in  said 
amended  petition  contained."*  The  reply 
is  a  general  denial. 

On  the  trial  of  the  cause  tbe  coart  was 
required  to  make  special  findings,  which  It 
did  as  follows:  "(1)  Cpon  the  first  cause 
of  action  for  the  plaintiff,  t93.00;  (2)  npon 
the  second  cause  of  action  forthe  plaintiff, 
f9S.OO;  (8)  npon  the  third  cause  of  action 
tor  the  plaintiff,  9189.60;  (4)  npon  tbe 
fourth  cause  of  action  for  the  plalntifl 
9189.60.  (6)  cause  of  action  wltbdra«rn; 
(6)  npon  the  sixth  cause  of  action  for  the 
plaintiff.  $99.00;  (7)  upon  the  seventh 
cause  ot  action  for  the  plaintiff,  91M.20; 
(8)  upon  the  eighth  cause  of  action  for  the 
plaintiff,  957.20;  (9)  upon  the  ninth  cause 
of  action  for  the  plaintiff.  f93.00;  (10)  up- 
on the  tenth  cause  ot  action  for  tbe  plain- 
tiff, 903.00;  (11)  upon  the  eleventh  cause 
of  action  forthe  plaintiff,  963.00;  (12)  np- 
on the  twelfth  cause  of  action  for  the 
plalntlff,'913.20;  (18)  upon  the  thirteenth 
cause  of  action  for  the  plaintiff.  937.20; 
(14)  upon  the  fourteen  thcauseof  action  for 
the  plaintiff,  913.20;  (15)  upon  tbe  fifteenth 
cause  of  ai-tlon  for  the  plaintiff,  987.20; 
(16)  upon  the  sixteenth  cause  ot  action  for 
the  plaintiff,  955.26;  (19)  upon  the  nine- 
teenth cause  of  action  for  tbe  plaintiff, 
921.00;  (20)  upon  the  twentieth  cause  of 
action  for  the  plaintiff,  963.00;  (23)  upon 
the  twenty -third  cause  of  action  for  the 
plaintiff,  993.00;  (24)  upon  the  twenty- 
fourth  cause  ot  action  for  the  plaintiff, 
962.00;  (25)  upon  the  twenty-fifth  cause  ot 
action  for  tbe  plaintiff,  948.00;    (27)  npon 
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tbo  twenty-fleveatb  c&um  of  actioo  for  tb* 
plaintitr,  fS.OO;  (28)  npon  tb«>  twenty- 
eighth  caaM  ot  action  for  tbe  plaintiff.' 
f4.80 ;  (20)  apon  tbe  twenty-nintb  canae  of 
action  for  tbe  plaintiff.  98^.58;  (80)  npon 
the  tblrtietb  cause  of  action  for  the  plain* 
tiff,  fW.58;  (SI)  opon  tbe  tbirty-flretcanae 
of  action  for  tbe  plalntW,  910.00.  The 
court  llnda  lor  tbe  plaintiff  in  all  the  earn 
ot  91.601.84,  the  same  being  doable  the 
amoant  of  nenrious  intereat  paid  by  tbe 
plaintlB  to  the  defendant,  and  by  the  de- 
fendant  taken  and  recrived  apon  ueurioaa 
loans  made  by  the  defendant  to  the  plain* 
tiff,  as  alleged  in  the  above  mentioned 
cansee  of  action.  Tbe  court  farther  finds 
for  the  defendant  npon  tbe  17th,  IStb. 
2l8t.  22d,  and  26t1i  cansee  ot  action. 
[Signed]    William  Marshall.  Judge.  ** 

As  to  tbe  request  made  on  the  part  of 
the  defendant  as  to  qnestlon«  of  fact  and 
conclusions  of  law,  the  court  finds  as  to 
questions  uf  ftict  as  lullows:  "(1)  Ah  to 
tbe  first  request,  that  tbe  amended  peti> 
tlon  was  filed  January  11. 1889,  but  that 
tbe  same  does  not  set  up  new  caases  of 
action;  it  only  separately  states  and  nnm- 
bers  the  causes  of  action  set  up  in  the  first 
or  original  petition,  except  tbe  6th  cause 
of  action,  which  was  by  tbe  {daintiO  wltb- 
drawn.  (2)  That  tbe  payments  of  inter, 
eat  upon  tbe  7tb  and  Otb  causes  ol  ac- 
tion were  made  at  tbe  time  of  the  final 
pajrment  of  tbe  sums  borrowed  on  wbicb 
such  payments  of  interest  were  made. 
(8)  That  the  payments  nf  interest  upon 
the&tb,  16th, 26tb,  and  28thcausesof  action 
were  paid  under  and  In  pnrsoance  of  the 
extended  original  agreement  to  pay  such 
interest.  (4)  That  upon  the  17tb  IStb, 
^st,  22d,  and  26tb  caases  of  action  the 
loans  therein  set  out  were  made  by  Sum* 
ner  Bros.,  and  not  by  the  c(jdendant  bank. 
(5)  That  upon  the  Otb  cause  of  action,  the 
loan  therein  set  out  was  made  by  tbe  de- 
fendant to  the  plalntitl,  and  not  to  Bol- 
long  &.  Co.  As  to  the  conclusions  of  law 
the  court  finds,  as  follows:  (1)  That  this 
action,  including  all  the  causes  of  action 
embraced  in  the  plalutitCs  petition,  (ex- 
cept the6tb,)  are  to  be  regarded  as  com- 
menced at  tbe  date  of  the  snmmons  serred 
upon  the  defendant.  (2)  That  the  7th  and 
Otfa  causes  of  action  were  not  barred  by 
the  two-years  statute  of  lirottattons  appli- 
cable to  this  class  of  actions.  (3j  That 
the  interest  paid  upon  the  3tb,  16th,  25th, 
and  28th  causes  of  action  were  paid  upon 
tbe  clearly  Implied  extension  ot  the  orig- 
inal agreement  to  pay  such  interest.  (4) 
That  tbe  interest  paid  npon  the  17th,  18th, 
2t8t,  22d,  and  26th  causes  of  action  being 
paid  to  Sumner  Bros,  for  a  loan  ot  their 
money,  the  defendant  Is  not  liable  there- 
for. (5)  That  tbe  allegations  ot  the 
amended  petition,  except  as  to  the  6th, 
17tb,  18th,  2lHt,  and  26th  causes  of  action, 
are  sustained  by  sufficient  evidence. "  The 
questions  nf  law  involved  in  this  case  were 
decided  In  Bank  v.  Bolloug,  24  Neb.  821, 
825,  40  N.  W.  Rep.  411,  and  need  not  be  re- 
peated here  The  findings  of  fact  appear  to 
be  amply  sustained  by  tbe  evidence.  In 
fact,  tbe  officers  of  the  bank  testified 
frankly,  and, so  far  as  we  can  Judge,  truth- 
fully, in.  regard  to  all  these  transactions, 
and  the  findings  are  mainly  predicated  up- 


on their  testimony.    There  is  no  error  in 
tbe  record,  and  tbe  Judgment  Is  affirmed. 
The  other  Judges  concur. 


Bishop  v.  Stevr.ns  et  ai.i 

(Supreme  Court  of  Ntt/raaka.    Hay  6, 1801. ) 

Appsix  rsoic  IitrssiOB  Coust  — Issuxa— Plbad- 
iKo — Obkbral  Derial. 

1.  When  an  appeal  is  taken  from  the  county 
oonrt  to  the  dlatf  ict  court,  the  case  is  to  be  tried 
in  tbe  appellate  court  npon  the  issnes  that  were 
presented  in  the  oonrt  trom  which  the  appeal  teas 
taken. 

3.  All  new  matter  constituting  an  entire  or 
partial  defense  to  a  causa  of  action  must  be  con- 
cisely and  distinctly  set  ap  in  the  answer,  and 
la  not  admissible  under  a  general  denial. 
(SuUoimt  by  the  Corwt. ) 

Error  to  district  court,  Douglas  county ; 
DoANB,  Judge. 

Scott  A  Scott,  fur  plaintlB  In  erron 
Brtidhy  Jt  DelMntHtxr,  tor  defendants  in 
error. 

Pre  Curiam.  This  action  was  brought 
in  tbe  county  court  of  Douglas  county, 
by  tbe  defendants  in  wrror  against  tbe 
plaiatilf  in  error,  to  recover  for  servieee 
alleged  to  have  been  rendered  to  tbe 
plaintiff  In  error,  as  real-sstate  agents,  in 
effecting  sales  of  a  large  amount  of  real 
estate,  descripUoHS  of  which  are  set  out 
in  tbe  petition.  Tbe  answerpf  tbe  defend- 
ant is  a  general  denial.  On  the  trial  of 
the  canse  in  the  county  court  judgment 
was  rendered  in  favor  ot  the  defendants  in 
error.  Tbe  plaintitr  in  error  then  ap< 
pealed  to  tbe  district  court,  where  sub- 
stantially the  same  petition  and  the  same 
answer  were  filed  as  In  tbe  county  court, 
Aterwards  tbe  attorneys  for  tbe  plaintiff 
in  error  filed  an  amended  answer  in  which, 
alter  denying  certain  matters  stated  In 
tbe  petition,  they  admitted  tbe  service 
rendered  by  the  defendants  in  error,  but 
alleged  that  they  were  to  take  their  pay 
in  wild  land  at  a  certain  price  per  acre. 
This  answer  was  stricken  from  tbe  fileaba- 
cause  it  did  not  set  up  tbe  same  defense  as 
was  presented  In  the  county  court.  Tbe 
new  matter  set  up  in  tbe  answer  ot  the 
plaintiff  In  error  is  substantially  as  fol- 
lows: "Defendant  denies  that  be  Is  in- 
debted to  plaintiffs  in  tbe  sums  set  forth 
in  their  petition,  or  in  any  sum  or  sums 
whatever,  but  alleges  that,  when  tbe  va- 
rious lands  in  plaintiffs'  petition  described 
were  given  to  him  to  trade  as  aforesaid. 
It  was  agreed  by  the  defendanttbat  plain- 
tiffs, for  their  services  In  trading  said 
lands,  should  have,  by  assignment  of  con- 
tract,BO  much  ot  the landsof  defendantre- 
maining  untraded  as  should,  at  their  trade 
valuation,  equal  in  value  5  percent.  «f  the 
first  Uiousand,  and  '2U  per  cent,  of  the  re-< 
mainder,  of  the  trade  valuation  of  tlie 
land  so  traded;  tbesaid  plaintiffs  to  select 
said  amount  ot  land  from  such  as  might 
remain  untraded  aa  aloresekid.  Defend- 
ant has  always  been  ready  and  willing, 
and  now  is  ready  and  willing,  to  transfer, 
as  aforesaid,  to  plaintitts  the  amount  of 
land  to  wbieh  said  pluintlfls  are  entitled, 
for  the  lands  by  them  traded,  at  any  time 
when  same  shall  be  selected  by  the  said 
plaintiffs. » 

iPetiUom  for  rehearing  pendin] 
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In  O'LeaiT  ▼.  Iskey,  19  Neb.  1S6. 10  N. 
W.  Rep.  676,  It  was  beld  that,  when  an  ap- 
peal was  taken  from  the  eonnty  conrt  to 
the  district  conrt,  the  case  was  to  be  tried 
in  the  appellate  conrt  npon  the  Isauesfhat 
were  presented  in  the  court  from  which 
the  appeal  was  taken,  with  the  exception 
that'  matter  arising  after  the  trial,  sach 
as  payment,  compromise,  release,  etc., 
may  be  pleaded  as  a  defense  to  the  action. 
It  is  said,  (pag^  187, 12  Neb.,  and  pag;e  679, 
lUN.  W.  Rep.:)  "A  set-oH  arising  before 
the  commencement  of  the  action,  to  be 
available  in  the  appellate  court,  must 
have  been  presented  to  the  court  below  for 
Its  adjudication.  The  reason  is,  an  ap- 
peal, when  a  bond  is  given  as  in  this  case, 
has  the  effect  to  vacate  the  judgment  of 
the  court  below,  and  presents  the  same 
issue  to  the  appellate  court  for  its  deter- 
mination as  was  presented  in  the  conrt 
below.  If  new  issues  can  l>e  raised  In  the 
appellate  court,  it  is  not  a  trial  of  the 
same  cause,— not,  in  fact,  an  appeal.  An 
appeal  brings  up  the  case  presented  in  the 
court  below  for  a  new  trial,  and  the  is- 
saes  cannot  be  cbanared  in  the  appellate 
conrt  except  by  consent,  or  In  the  manner 
above  suggested.  Cases  are.  to  be  tried 
on  their  merits;  then.  If  either  party  is 
dissatlsfled  with  the  judgment,  be  may 
appeal."  This  case  was  approved  In 
Sawyer  v.  Brown,  17  Neb.  171,  22  N.  W. 
Hep.  86S :  Railway  Co.  v.  Ogil  vy ,  18  Neb.  638. 
36  N.  W.  Rep.  464;  Fuller  v.  Schroeder,  80 
Neb.  686,  SI  N.  W.  Rep.  109;  and  Sdls  ▼. 
Haggard,  21  Neb.  860.  82  N.  W.  Rep.  66. 
and  other  cases.  This  is  a  reasonable 
rnle.  The  desig^n  is  to  encourage  trial  of 
cases  ,npon  the  merits.  If  a  party  can 
withhold  his  defense  in  the  interior  conrt, 
allow  Judgment  to  be  rendered  against 
bim,  and  make  his  defense  for  the  first 
time  in  the  appellate  conrt,  the  latter 
courts  will  be  burdened  with  businras, 
while  great  injustice  will  be  done  to  liti- 
gants who  had  brought  their  actions  tie- 
fore  the  inferior  tribunals.  A  trial  In  a 
eonnty  court  or  before  a  justice  ot  the 
peace,  probably,  will  resnit  in  a  correct 
Judgment  being  rendered;  and  that  this  is 
tmeln  an  eminent  degree  is  shown  by  the 
comparatively  small  number  of  appeals 
taken  from  such  judgments.  In  any 
•vent,  a  party  must  present  bis  defense, 
and,  it  the  judgment  is  not  satisfactory  to 
talm,  he  may  appeal  the  ease  submitted  to 
the  Interior  tribunal  to  the  .district  court, 
where  he  will  be  confined  to  the  same  is- 
sues as  were  presented  in:  the  inferior 
court. 

2.  It  is  contended  with  great  earnest- 
ness that  evidence  in  support  of  the  an- 
swer is  adpiissible  under  a  general  denial. 
The  question  here  presented  was  before 
this  court  in  the  case  of  Railroad  Co.  r. 
Washburn,  5  Neb.  117,  and  it  was  held 
that  all  new  matter  constituting  an  en- 
tire or  partial  defense  to  a  cause  of  action 
mnst  be  concisely  and  distinctly  set  np  In 
the  answer,  and  is  not  admissible  under  a 
general  denial.  The  opinion  in  that  case 
was  written  by  Judge  OANrr,  who  says, 
(page  126:)  "In  McKyring  v.  Bull,  16  N. 
y.  ao8,  this  question  is  very  tiaborately 
and  ably  diseossed,  and  tt  is  beld  that 
'the  word  "defense,"  as  used  in  (be  Code, 


I  must  Include  partial,  as  well  as  complete 
defenses;'  and  that tbelaw  should  'l>econ- 

'strued  so  as  to  require  the  defendants  In 
all  eases  to  plead  any  new  matter  constl- 
tntlng  either  an  entire  or  partial  defense, 
and  prohibit  them  from  giving  such  mat- 
ter In  evidence  upon  an  assessment  ot 
damages  when  not  set  up  In  the  answer.' 
In  Plercy  v.  Sabin,  [10Cal.27,]supra,arter 
stating  that  all  new  matter  of  defense 
must  be  pleaded,  the  court  say  that  'this 
feature  of  the  Code  is  one  of  the  most  ben- 
eficial and'  obvluns  Improvements  npon 
the  former  system.  This  classification  ot 
defenses  is  simple,  logical,  and  Just. 
Each  party  is  distinctly  apprised  of  all 
the  allegations  to  be  proven  by  the  other, 
and  each  is  therefore  prepared  to  meet  the 
proofs  .of  his  adversary.'  Pier  v.  Finch, 
29  Barb.  170;  Walton  ▼.  MIntum,  1  Cal. 
862. "  This  cdse  is  cited  with  approval  In 
Allen  T.  Saunders,  6  Neb.  4-36;  Railroad 
Co.  ▼.  Lancaster  Co.,  7  Neb.  38;  Jones 
▼.  Seward  Co.,  10  Neb.  154.  4  N.  W.  Rep. 
946;  and  other  cases,— and  is  a  reasonable 
rule  that  the  court  should  not  depart 
from.  The  language  ot  the  Code  is  plain 
and  nnambignous,  and  there  is  no  occa- 
sion for  a  mistake  as  to  its  meaning.  If 
a  party  can  bold  back  his  defense — In 
effect,  keep  it  secret— until  the  trial,  and 
then  spring  It  suddenly  npon  the  adverse 
party,  who,  for  want  ot  notice,  is  not 
prepared  to  meet  it,  he  will  thereby  obtain 
undue  advantages,  which  in  many  cases 
would  amount  practically  to  robbery,  by 
giving  blm  a  verdict  or  judgment  to  which 

>  he  was  not  entitled.-  This  the  Code  will 
not  authorise  or  sanction.  The  conrt, 
therefore,  properly  excluded  the  testimo- 
ny ottered  by  the  plaintiff  In  error.  There 
la  no  error  in  the  record,  and  the  Judg- 
ment is  affirmed. 


CooK  y.  Gmr  of  Bbatbice  et  al. 

(Supreme  Oawrt  of  Niebrtuho.    Kay  6,  1891.) 

Railboas  An>  BoKDS— Eliotiov  —  Ixjuxcnox— 
Vauditt  or  BoBSs. 

1.  In  sii  action  to  enjoin  the  issulnfr  of  cer- 
tain bonds  of  a  city  to  be  donated  to  a  railway 
oompony  upon  completion  of  its  road,  it  appeared 
that  the  whole  question  had  not  been  submitted 
to  the  electors  of  the  city,  and  that  no  vote  had 
been  aabmitted  or  adopted  for  the  payment  of 
the  principal  at  any  time.  ■  Held,  that  the  injunc- 
tion granted  by  the  court  below  would  be  alBnned. 

8.  A  much  stronger  oaae  is  required  to  enjoin 
the  ooUection  of  taxes  levied  for  tlie  payment  of 
interestor  principal  of  bonds  issued  in  puisuance 
of  apparent  authority,  and  which  have  beeibdnly 
registered  and  passed  into  the  hands  of  hona  fide 
porohasers,  than  to  prevent  the  issuing  of  such 
bonds  npon  specdfied  grounds,  which  might  in- 
validate them. 

8.  In  tills  state  every  reasonable  opportanity 
is  offered  to  tax-payers  to  pcoteot  their  rights  by 
enjoining  the  issuing  or  registration  of  Illegal 
bonds,  and,  unless  there  Is  a  want  of  power  to 
issue  the  same,  bonds  duly  issued  and  registered 
will  not  be  declared  Invalid  formers  Izregularlty 
in  the  exercise  of  the  power  to  issue  such  bonds. 
(Sl/Uobtu  bv  tM  Court) 

Appeal  from  district  court,  Oage  county; 
Broadt,  Judge. 

BaMlett  A  Bates  and  S.  S.  Bro  wn.  for 
appellants.  Qrlgga  A  iUoaJrer,- for  appel- 
lee. 
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GOOK  e.  CITY  OF  BEATBIGB. 


Mazweli^,  J.  This  action  was  bronsbt 
by  the  plaintiff,  a  tax-payer  of  the  city  of 
Beatrice,  and  others,  to  enjoin  the  defend' 
ants  from  dellTeringr  to  the  Chicago.  Kau- 
•as  &  Nebraska  Railroad  Company  fSO.OOO 
bonds  of  said  city.  The  reasons  for  said 
injonetion  are  set  forth  lu  the  petition  as 
follows:  "That  the  said  defendant  the 
C,  K.  &  N.  K.  B.  Co.  was  not  on  the  20th 
day  of  July,  1886,  is  not  now,  and  never 
has  been,  incorporated  nnder  the  laws  of 
tbe  state  of  Nebraska, uor  hassaldC.,K.ft 
N.  B.  B.  Co.  ever  at  any  time  been  entitled 
to  du  business  In  said  state.  That  on  the 
1st  day  of  April,  1886,  the  said  C,  K.  ft  N. 
B.  Co.  filed  in  the  oflBce  of  the  secretary  of 
state  articles  of  Its  incorporation,  nnder 
the  laws  of  the  state  of  Nebraska,  a  tme 
copy  of  said  artieles  being  hereto  annexed, 
marked  'A,'  and  made  a  part  of  tAls  peti- 
tion. That  the  said  C,  K.  &  N.  B.  R.  Co. 
has  never  at  any  time  filed  tor  record  in 
the  oflSce  of  the  coonty  clerk  of  said 
Gage  county  any  articles  of  its  incorpora- 
tion whatever;  and  that  tbesaid  articles 
so  filed  in  the  office  of  the  said  secretary 
of  state  are  the  only  articles  anywhere 
fHed  in  the  state  of  Nebranka  by  said  rail- 
road company.  That  npon  the  16tb  day 
of  June,  188B.  the  said  mayor  and  council- 
men  attempted  and  pretended  to  pass, 
sign,  and  approve  an  ordinance,  a  tme 
copy  of  which  is  hereto  annexed,  marked 
'B,'  and  made  part  of  this  pleading.  That 
the  same  was  not  a  valid  ordinance  at 
the  time  of  the  giving  of  the  notice  men-, 
tioned  in  the  next  paragaph  of  this  plead- 
ing, said  ordinance  at  said  time  not  hav- 
ing been  published  as  required  by  law  and 
the  rules  and  regnlatlonB  governing  the 
passage  of  ordinances  to  said  city,  and 
the  same  not  providing  for  the  payment 
of  the  principal  of  the  proposed  bonds  as 
required  by  the  laws  of  the  state  M  Ne- 
braska. That  on  the  ISth  and  26th  days 
of  Jane  and  the  2d  and  9tb  days  of  July  of 
the  year  1886,  and  upon  no  other  days,  the 
defendants,  not  including  the  defendant 
Ballroad  Co.,  published  and  caused  to  be 
published  In  the  Beatrice  Democrat  a  no- 
tice, a  true  copy  ot  which  is  hereto  an- 
nexed, marked  'C,'  and  made  part  of  this 
pleading;  the  said  notice  being  first  pnb- 
Ilshed  as  aforesaid  on  the  said  18th  day 
of  June,  1886,  and  prior  to  the  publication 
and  taking  effect  of  the  ordinance  above 
mentioned,  the  said  ordinance  being  first 
published  at  the  same  time  and  in  the 
same  paper  as  the  said  Urst  publication  of 
tbe  said  notice.  That  upon  the  8d  day  of 
July,  1886,  and  more  than  two  weeks  prior 
to  the  date  named  in  said  notice  as  the 
date  for  the  holding  of  the  election  for  the 
said  bonds *men tioned  in  the  said  notice, 
tbe  defendant  the  C,  K.  *  N.  B.  B.  Co., 
through  its  authorised  and  responsible 
agent,  filed  for  record  In  the  coonty  clerk's 
office  of  said  Oage  county  a  platot  thesor- 
vey  of  the  road  of  said  company,  showing 
tbe  exact  line  of  route  of  the  said,  pro- 
posed railroad  through  the  said  Oage  Co., 
and  through  the  sald.city  of  Beatrice,  and 
precincts  Included  withto  said  city.  That 
upon  tbe  20tb  day  of  Dec.,  1886,  the  defend- 
ant the  C.  K.  ft  N.  R.  R.  Co.  sold  and  con- 
veyed, as  fully  as  bylaw  it  was  authorised 
to  do,  all  of  Its  road,  rights,  powers,  priv- 


ileges, immunities,  and  franchises  In  Ihe 
state  of  Nebraska  to  tba  C,  K.  ft  N.  Ky. 
Co.,  a  corporation  organized  and  doing 
business  under  tbe  laws  of  the  stute  of 
Kansas,  as  will  appear  by  the  exhibits 
hereto  annexed,  marked  'D,'  and  '£,'  and 
made  a  part  hereof.  That,  at  the  time  of 
the  making  of  the  conveyance  mentioned 
In  the  last  paragraph,  the  said  C,  K.  ft 
N.  R.  R.  Co.  bad  not  constructed  any  line 
of  railroad  through  said  Oage  Co.,  nor  In 
or  to  the  said  city  of  Beatrice,  nor  had 
said  company  complied  with  the  terms 
and  conditions  of  said  proposition  on  its 
part  to  be  performed.  That  the  said  C, 
K.  ft  N.  R.  Co.  was  not  on  the  20th 
day  of  Dec.,  1886,  is  not  now,  and  never 
has  been,  incorporated  under  tbe  laws  of 
the  state  of  Nebraska,  and  entitled  to  do 
business  witbln  the  said  state.  That  on 
the  28d  day  of  December,  1886,  tbe  said 
C,  K.  ft  V.  By.  Co.  filed  in  tbe  office  ot  the 
secretary  of  state  of  the  state  of  Nebraska 
a  copy  of  its  articles  of  Incorporation  In 
the  state  of  Kansas,  a  true  copy  of  said 
copy  ot  said  Kansas  articles  of  incorpora- 
tion, so  filed,  being  hereto  attached, 
marked  'D,'  and  made  a  part  of  this 
pleading.  That  said  C,  K.  ft  N.  Ry.  Co. 
has  filed  no  other  articles  of  incorpora- 
tion anywhere  in  tlie  state  of  Nebraska, 
at  any  time,  save  said  copy  of  Its  Kansas 
articles  o(  Incorporation,  filed  as  aforesaid. 
That  on  tbe  20tb  day  of  December,  1886, 
the  said  C,  K.  ft  N.  B.  R.  Co.  ceased  lo  ex- 
ist, and  became  extinct,  and  is  not  now, 
nor  has  it  been  since  said  date,  a  corpora- 
tion of  the  state  of  Nebraska,  nor  has  it 
at  any  time  since  said  date  constructed 
any  line  of  rallmad,  or  portion  thereof, 
throagb  said  Oage  county,  or  in  or  to  tbe 
said  city  of  Beatrice,  or  eliiewtaere.  That 
after  the  said  20th  day  of  Jnly,  1886,  the 
day  upon  which  the  special  election  men- 
tioned In  said  notice  was  held,  tbe  said  C, 
K.  &  N.  By.  Co.  constructed  a  line  of  road 
through  said  GageCo.;and  the  said  city  ot 
Beatrice,  and  precincts  included  therein, 
but  upon  a  line  of  route  different  from 
thatlndlcated  by  tbe  said  survey  and  plat, 
and  at  a  distance  ot  more  tban  80  rods 
from  the  line  of  route  as  marked  upon  the 
said  survey  and  plat  filed  atl  aforesaid  In 
said  count.v  prior  to  the  said  date  of  said 
election.  That  tbe  said  C,  K.  ft  N.  Ry.  Co. 
and  the  said  C,  K.  ft  N.  B.  R.  Co.  have 
not,  either  severally  or  Jointly,  complied 
with  the  terms  of  said  proposition,  nor 
has  any  line  of  railroad,  at  any  time,  ever 
been  constructed  through  Gage  county, 
and  in  and  to  said  city  <A  Beatrice,  which 
does  not  deviate  in  its  course  more  than 
80  rods  from  the  line  of  railroad,  as 
showed  upon  the  plat  mentioned  In  the 
seventh  paragraph  of  this  pleading.  That 
the  proposition  ot  the  question  submitted 
to  and  voted  upon  by  the  electors  ot  said 
city,  as  to  whether  or  not  said  bonds 
should  be  Issued,  did  nut  contain  any  pro- 
vision lor  the  payment  of  the  principal  of 
said  bonds,  nor  was  any  vote  ever  had  or 
taken  by  the  electors  of  said  city,  adopt- 
ing the  amount  of  tax  to  be  levied  to  meet 
the  liability  to  be  tocurred  by  tbe  issuance 
of  said  proposed  bonds.  That  upon  the 
37th  day  ot  July,  1886,  the  said  defendants 
the  city  council  and  mayor  aforesaid,  by 
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reHolntion  formally  adopted,  resolved  and 
declared  tbat  the  propuaitloD  to  iMue  tbe 
said  bonds  mentioned  In  Exhibit  A.berato 
annexed,  had  been  duly  carried;  and  there- 
upon, wlthput  authoritj'  o(  law  and  con- 
trary to  the  rights  of  this  plaintiff  and 
tbe  other  tax-payera  of  said  city,  by  reso- 
lution further  resolved  that  the  said 
mayor  and  city  clerk  be  aathorised  to  is- 
sue, sign,  and  attest  satd  bonds,  and  to 
deliver  tbem  to  the  said  C,  K.  &  N.  B.  B. 
(io.  upon  its  compliance  with  the  terms  of 
said  proposition  to  be  performed  upon  Its 
part,  tbe  said  -proposition  being  tbe  one 
set  out  in  the  notice  hereto  annexed,  and 
marked  'D.'  That  notwithstanding  all  of 
tbe  above  facts,  and  the  bonds  referred  to 
cannot  legally  be  issued,  the  said  defend- 
ants threaten,  and  are  about  to  and  will, 
unless  restiuiD«>d  from  so  doing  by  tbe 
interposition  of  this  court,  issoe  to  the 
said  C,  K.  &  N.  B.  R.  Co.  or  its  assigns  the 
f  5(),000  of  bonds  mentioned  in  Exhibit  A, 
hereto  annexed,  and  thereafter  tbe  bonds 
will  be  sold  to  innocent  purchasers,  and 
the  tax-paxers  of  the  said  city  of  Beatrice 
will  be  couipelled  to  pay  tbe  principal  and 
Interest  of  said  illegal  bonds,  whereby  tbe 
taxes  of  the  tax-payers  of  the  said  dty  of 
Beatrice,  and  of  this  plaintiff,  will  be 
greatly  increased,  by  reason  whereof  tbe 
tax-payers  of  the  said  city  of  Beatrice,  in- 
dading  plaintilT,  will  be  greatly  -and  irrep- 
arably injured.  Wherefore,  as  plaintiff  is 
without  remedy  unless  by  the  interposi^ 
tlon  of  this  court,  he  prays  that  tbe  said 
defendants,  tbe  said  mayor,  cltydeik,  and 
city  council,  and  each  and  all  of  tbem,  may 
be  enjoined,  during  the  pendency  of  this 
action,  from  signing,  attesting,  issuing, 
and  delivering  the  said  bonds  mentioned 
in  this  pleading,  or  any  portion  thereof,  to 
the  said  C,  K.  &  N.  B.  B.  Co.,  or  its  as- 
signs, or  to  any  other  person  or  persons 
or  corporation  whatsoever.  Tbat  upon 
tbe  final  hearing  of  this  cause  said  injuno 
tlon  may  be  made  perpetual,  and  tbe 
plaintiff  may  have  such  other  and  further 
relief  as  In  equity  he  may  be  entitled  to.  *' 
On  the  trial  of  the  cause  In  the  court  be- 
low tbe  injunction  was  made  perpetual, 
from  which  Judgment  th'e  railway  compa- 
ny sppeals. '  The  answer  admits  nearly 
all  the  facts  alleged  in  the  petition,  but  ap- 
pears to  deuy  the  a11<>gations  tbat  the 
road  was  not  built  until  after  the  transfer 
by  the  orlglnaJ  company  and  the  donation. 
The  election  In  question  was  called  in 
pursuance  of  an  ordinance,  of  which  the 
portion  tbat  relates  to  bonds  and  taxes  is 
as  follows:  "That a  special  election  be, 
and  tbe  same  is  hereby,  called  to  be  held  in 
tbe  city  of  Beatrice,  In  the  county  of  Oag^, 
in  the  state  of  Nebraska,  on  Tuesday,  tbe 
20tb  day  of  July,  1886,  at  the  voting  places 
hereinafter  specified,  in  said  city,  for  tbe 
purpose  of  submitting  to  the  legal  voters 
of  said  city  the  folluwfng  question  and 
propositlou,  that  is  to  say :  8hall  the  city 
of  Beatrice,  in  the  county  of  Uage,  In  the 
state  of  Nebraska,  aid  the  C,  K.  &  N.  H. 
B.  Co.,  a  corporation  duly  Incorporated 
and  organized  under  and  by  virtue  of  the 
lawBof  the  state  of  Nebraska,  in  construct- 
ing its  railroad  Into  said  city,  by  Issuing  to 
tbe  said  B.  B.  Co.  fifty  bonds  of  said  city 
ol  the  denomination  of  ;|1,000  each;  said 


bonds  to  be -dated  on  tbe  let  day  of  Jan., 
18S7,  and  to  be  payable  to  the  bearer,  at 
the  fiscal  agency  of  tbe  state  of  Nebraska, 
in  the  city  of  New  York,  twenty  years 
after  the  date  thereof^to  be  redeemable  at 
the  option  of  said  city  at  any  time  after 
five  years  from  their  date,  and  to  bear  in- 
terest at  the  rate  of  6%  per  annum,  paya- 
ble semi-annually  on  the  Ist  day  of  July 
and  January  of  each  year,  for  which  in- 
terest coupons  shall  be  attached,  payable 
at  tbe  fiscal  agency  aforesaid?  And  shall 
tbe  mayor  and  council  of  said  city  of  Be- 
atrice, or  person  or  persons  charged  by 
law  with  levying  tbe  taxes  for  said  city 
for  tbe  time  being,  cause  to  be  levied  an- 
nually, on  all  the  taxable  property  of  said 
dty,  a  tax  sufficient  for  the  pa.vment  of 
the  Interest  on  said  coupon  bonds  as  it 
shall  UiBcome  due? "etc.  ttection  1,  c.  45, 
Comp.  St.,  provides:  "That  any  county 
or  city  In  the  state  of  Nebraska  is  hereby 
authorised  to  issue  bonds  to  aid  in  tbe 
construction  of  any  railroad,  or  other 
work  of  internal  Improvement,  to  an 
amount  to  be  determined  by  the  county 
eommlssioners  of  such  county,  or  tbe  city 
council  of  Bucb  dty,  not  exceeding  10%  of 
the  aBsessed  valuation  of  all  taxable  prop- 
erty in  said  county  or  city:  provided,  the 
county  commissioners  or  dty  council 
shell  first  submit  tbe  question  of  ttra  lasu- 
iug  of  such  bonds  to  a  to1»  of  the  legal 
voters  of  said  county  or  city  in  the  man- 
ner provided  by  chapter  9  of  the  Bevised 
.  Statutes  of  the  state  of  Nebraska  for  sub- 
mitting to  the  people  of  a  county  the  qnes- 
tion  of  borrowing  money.  Sec.  2.  The 
proposition  of  the  question  must  be  ac- 
companied by  a  provision  to  levy  a  tax 
annually  for  the  payment  of  tbe  interest 
on  said  bonds  as  it  becomes  due:  provid- 
ed, that  an  additional  amount  sb^  be 
levied  and  collected  to  pay  tbe  prlndpal 
of  said  bonds  when  it  shall  become  dne: 
and  provided,  further,  that  no  tax  shall 
be  levied  or  collected  to  pay  any  principal 
of  satd  bonds  until  after  the  year  1880. 
Sec  8.  The  proposition  shall  state  the 
rate  of  interest  such  bonds  shall  draw, 
and  when  the  principal  and  interest  shall 
be  made  payable. " 

The  question  here  presented  was  before 
this  court  In  State  v.  Babcock,  21  Neb. 
599,  83  N.  W.  Bep.  217.  In  that  case  the 
proposition,  so  fsr  as  it  related  to  the 
levying  of  taxes,  was  as  follows:  "Now, 
therefore,  public  notice  is  hereby  given  to 
the  qualified  electors  of  said  Union  Creek 
precinct,  Madison  county.  Neb.,  tbat  an 
election  of  tbe  qualified  voters  of  said 
precinct  is  bereby called  to  take  place,  and 
will  be  held,  at  the  town  hall,  In  the  vil- 
lage of  Madison,  in  said  county,  on  tbe 
'13th  day  of  August,  A.  D.  188B,  commenc- 
ing at  the  hour  of  eight  o'clock  in  the 
morning,  and  continuing  to  'and  closing 
atttiehour  of  six  o'clock  in  the  afternoon, 
of  said  day,  at  which  said  election  there 
will  be  submitted  to  and  voted  upon  by 
the  qualified  electors  of  said  precinct  the 
question  of  issuing  the  bonds  of  said  Un- 
ion Creek  precinct,  Madison  county.  Neb., 
in  the  sum  of  seven  thousand  dollars,  to 
bear  date  September  1, 188ft,  and  payable 
September  1, 1906,  and  bearing  interest  at 
the  rate  oi  six  cents  on  the  dollar  tliereof, 
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payable  on  the  first  day  of  September,  A. 
D.  1887,  and  annually  on  tbe  same  day 
«acb  year  thereafter,  until  said  bonds 
are  folly  paid,  to  be  need  in  tbe  erection 
and  construction.  In  tbe  village  of  Madi- 
son, In  said  eunnty,  of  a  building,  as  a 
conrt-house,  (or  tbe  use  and  benefit  of  Madi- 
son  county.  Neb.,  free  of  all  costs  to  It,  ex- 
cept repairs,  so  long  as  tbe  county -seat  of 
said  county  shall  remain  at  said  village 
of  Madison,  but  to  revert  to  said  precinct 
in  the  event  of  thereraoyal  of  said  county- 
seat  of  said  county  from  the  said  village 
of  Madison;  and  also  tbe  additional  ques- 
tion ol  levying  an  annual  tax  on  the  tax- 
able property  of  said  precinct,  to  pay  tbe 
interest  on  said  bonds  annually,  not  to 
exceed  toar  hundred  and  twenty  dollars 
per  year.  At  said  election  those  rotlng 
for.  the  issuance  of  said  bonds,  and  tbe 
levying  of  an  annual  tax  upon  the  taxa- 
ble property  of  said  precinct,  to  pay  the 
annual  Interest  on  said  bonds,  will  have 
written  or  printed  on  their  ballot  the  fol- 
lowing: '(1)  For  Issuing  precinct  bonds 
to  construct  court-bouse.  Yes.'  '  (2)  For 
levying  an  annual  tax  on  tbe  taxable 
property  of  the  precinct  to  pay  tbe  annual 
interest  on  said  bonds.  Yes.'  Those  op- 
posing the  iasoance  of  said  bonds  and 
levying  of  said  tax  will  have  written  or 
printed  on  their  ballot  the  following :  '  (1 ) 
For  Issuing  precinct  bonds  to  construct 
coart-huuse.  No.'  '%2)  'For  levyftig  an 
annual  tax  on  the  taxable  property  of  the 
precinct  to  pay  the  annaal  interest  on 
said  bondr.  No.'"  Tt  will  be  obsprved 
that  tbe  proposition  In  the  case  under 
consideration  Is  ^bstantlally  the  same 
as  in  State  v.  Babcock.  In  that  case 
Judge  RRie8B,in  wrltinK  the  opinion,  says, 
(page  60S,  21  Neb.,  88  N.  W.  Bep.  249:) 
''Has  tbe  board  auttforlty  to  levy  the 
taxes  without  being  directed  so  to  do 
by  the  voters?"  And  the  conclusion 
reached  by  tbe  court  was  that  such  a-u- 
thority  did  not  exist.  The  reason  Is,  tbe 
Issuing  by  a  municipal  corporation  ol 
commercial  pap«'  is  out  of  the  line  of  Its 
ordinary  duties.  It  Is  only  authorised  to 
issue  such  paper  when  the  voters  of  the 
municipality  have  granted  the  power. 
Therefore,  In  order  thai  the  voters  shall 
understand  the  obligations  they  are  as- 
suming, such  obligation 'should  appear  In 
the  proposition,  and  they  most  hy  their 
votes  grant  power  to  the  municipal  an- 
thorities  to  levy  upon  the  taxable  prop- 
erty of  the  municipality,  not  only  taxes 
to  pay  the  Interest,  but  the  principal  as 
welK  This  power  resides  in  the  voters  of 
the  municipality,  and  must  be  granted  by 
them,  or  it  cannot  be  exercised  by  the  offi- 
cers in  tb^r  levy  and  collection  of  taxes 
for  tbe  principal.  The  proposition  In  ques- 
tion, therefore,  is  not  broad  enough  to 
authorize  the  collection  of  taxes  to  pay 
tbe  principal  of  such  bonds.  It  is  claimed 
that  the  case  of  Association  v.  Sherwin, 
6  Neb.  48,  authoriees  tbe  issuing  of  bonds 
where  no  provision  was  made  tor  the  pay- 
ment of  the  principal.  That  was  an  ac- 
tion brought  to  enjoin  tbe  collection  of 
taxes  levied  to  pay  tbe  interest  on  certain 
bonds  issued  (or  tbe  construction  of  a 
wagon  bridge  across  the  Platte  river. . 
The  bridge  was  constructed  and  accepted, 


and  the  bonds  passed  into  the  bands  of 
bona  ede  holders.  The  bridge  was  a  toll- 
bridge,  but  tbis  fact  did  not  appear  on 
the  face  of  the  bonds.  There  was  a  pro- 
vision in  the  proposition  tn  levy  not  to 
exceed  a  one-mill  tax  for  tbe  payment  of 
"  the  necessary  repairs  on  tbe  bridge,  to 
meet  the  contingent  expenses,  and  also  to 
pay  the  interest  and  principal  of  said 
bonds  as  tbey  fell  due. "  This  rate  was 
considered  sufficient  by  the  commissioners 
In  submitting  tbe  proposition,  and,  for 
aught  that  appeared  in  the  record,  it  was 
sufficient.  Id.62,68.  The  case  cited,  there- 
fore, is  not  In  conflict  with  the  decision  In 
this  case.  Had  the  action  in  tbat  case 
been  brought  to  enjoin  the  issaance  of  the 
bonds,  the  result  might  have  be«i  differ- 
ent, as  It  requires  a  much  stronger  case  to 
enjoin  the  collection  of  taxes  for  tbe  pay- 
ment o(  the  Interest  or  principal  of  bonds 
issued  in  pursuance  of  apparent  authority, 
and  duly  reglsteredr  and  which  have 
passed  Into  the  hands  of  bona,  Ode  pur- 
chasers, than  to  enjoin  tbe  Issuing  of  the 
same  in  tbe  first  instance :  and  it  Is  prob- 
able that  the  bonds  In  question  would  be 
valid  in  the  hands  of  innocent  purchasers 
for  full  value;  but  tbat  question  Is  not  be- 
fore the  court.  In  this  state,  every  rea- 
sonable opportunity  is  offered  to  tax-pay- 
ers to  protect  their  rights  by  enjoining 
the  issue  or  registration  of  illegal  bonds; 
and,  unless  fbere  is  a  want  of  power  to 
issue  tbe  same,  bonds  duly  Issued  and  reg- 
istered will  not  be  declared  invalid  for 
mere  irregularity  in  the  exercise  of  the 
power  to  issue  such  bonds.  Here  a  tax- 
payer is  alert',  and  asks  the  coffrt  to  re- 
strain the  iKsuiug  of  tbe  bunds  (or  the 
causes  set  forth,  evidently  fully  realising 
that,  if  the  bonds  were  Issued  and  passed 
into  the  hands  of  a  bona  Ode  purchaser, 
they  would  be  valid.  In  our  view,  the 
reasons  adduced  are  sufficient  to  enjc^n 
the  defendants  from  Issuing  the  bonds. 
The  Judgment  is  tberdore  affirmed.  The 
other  Judges  concur. 


Cabn  V.Mat. 

(Supreme  Court  of  Nebnulai.    May  6,  1801.) 
Action  on  Check— Weiqbt  or  Kvidinoe. 
In  the  case  set  forth  in  the  opinion,  held, 
tbat  there  Is  no  error  in  the  record,  and  tbe  Judg- 
ment is  affirmed. 
(SuUabut  by  Oie  Court.) 

Error  to  district  court,  Lancaster  coun- 
ty; Chapman,  Judge. 

Harwood,  Ainea  «ft  Kellj,  for  plaintiff  In 
error.  Pound  A  Burr,  for  defendant  in 
error. 

Maxwell,  J.  This  action  was  brought 
in  tbe  district  court  of  Lancaster  county 
upon  a  check  (or  9485,  drawn  by  the  plain- 
tltf  In  error  in  favor  of  the  defendant  In 
error.  On  the  trial  of  the  cause  in  the 
court  below,  a  vtjrdict  was  renderad  in 
favor  of  the  defendant  in  error  tor  $648.19, 
upon  which  Judgment  was  rendered.  The 
defenses  Interposed  by  the  {>laintlff  In  error 
are — First.  Want  of  consideration.  iS'ec- 
oad.  That  tbecheck"  In  said  i)etltlon  men- 
tioned was  not  made  or  doiivtred  by  this 
defendant  In  person,  but  I  y  hU  (ton  and 
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aj^nt,  Laiard  Cabn,  while  this  defendant 
was  absent  from  the  city  of  Lincoln,  and 
waa  If^norant  of  the  making  of  the  aame, 
and  thatsamewaamadebyaald  Lasard  in 
payment  of  a  claim  which  the  plaintiff  as- 
serted and  pretended  to  be  doe  and  owing 
him  for  this  defendant  for  money  ad- 
vanced by  the  plalntltrfor  the  defendant 
tor  the  purchase  of  a  horse  and  vehicle  to 
the  amount  of  $450.00,  and  for  the  payment 
of  a  bill  of  986.00  Incurred  by  this  defend- 
ant to  one  Peters  fur  packing  furniture; 
and  this  defendant  avers  that,  at  the 
time  of  makinK  and  delivering  said  check, 
said  Laiard,  being  Ignorant  of  the  troth 
of  the  matter,  and  relying  upon  said  plain- 
tift's  said  claim  and  assertion,  made  and 
delivered  the  same  in  Ignorance  of  the  real 
fact,  but  that  in  truth  and  In  fact,  and  am 
the  plaintiff  well  knew  at  the  timeof  mak- 
ing said  assertion  and  receivingsaid  check, 
this  defendant  did  not  at  that  time,  nor 
had  he  at  any  time  previously,  owed  or 
been  indebted  to  said  plaintiff  in  said 
sums,  or  either  of  them,  nor  in  any  other 
sum  or  sums,  for  or  on  account  of  any  ad- 
vance or  payment  for  either  of  the  pur- 
poses above  mentioned,  nor  was  he  in- 
debted to  the  plaintiff  for  or  upon  any 
cause  or  account  whatever,  as  the  plain- 
tiff then  well  knew.  Third.  That  hitherto 
there  was  and  has  been  an  open  and  run- 
ning account  between  the  plaintiff  and  the 
defendant,  extending  o  ver  maqy  years,  and 
embracing  many  items,  and  that  among 
said  items  this  defendant  was  charged  on 
said  account  with  the  sum  of  f460.00, 
which  it  was  supposed  had  been  paid  to 
theoseof%his  defendant  by 'one  Wolf  & 
Co.,  of  New  York  city,  with  whom  said 
plaintift  had  a  running  account,  and  out 
of  said  plaintiff's  funds,  and  that  said 
plaintiff  had  repaid  the  same  to  said  Wolf 
&  Co. ;  that  he  paid  and  settled  said  run- 
ning account  with  the  plaintiff  in  igno- 
rtmce  of  said  item,  hutthisdMendantavera 
that  in  fact,  as  this  defendant  has  since 
learned,  said  Wolf  &  Co.,  long  prior  to 
said  settlement  and  payment,  had  con- 
fessed to  said  plaintiff  that  said  charge 
for  money  paid  on  account  of  this  defend- 
ant was  a  mistake,'and  had  given  said 
glaintitf  credit  therefor  upon  settlement 
etween  them  and  said  plaintiff,  so  that 
said  plaintilT  was  not  called  upon  to,  and 
did  not,  pay  or  discharge  the  same;  of 
which  fact,  however,  the  plaintiff  did  not 
Inform  this  defendant,  but  kept  the  same 
concealed  from  him."  In  the  reply  it  is 
alleged  that  the  check  was  given  in  settle- 
*  ment  of  the  disputed  claim  for  $460,  and 
the  further  sum  of  $85,  which  May  claims 
to  have  expended  for.Cahn.  The  testi- 
mony tends  to  show  that  May  and  Cahn 
bad  been  in  business  together  for  a  num- 
ber of  years;  that  Cahn  removed  to  New 
York,  and  May  carried  on  the  business  in 
Lincoln ;  that  the  books  at  Lincoln  were 
kept  in  duplicate, — one  set  for  the  use  of 
May.  and  the  other  for  the  use  of  Cahn; 
that  some  15  yearn  before  the  trial  in  this 
case  Cahn  had  purchased  5  acres  of  land 
within  the  presedt  boundaries  of  the  city 
of  Ldncoln,  and  taken  th^  title  thereto  in 


the  name  of  the  defendant  in  error;  that, 
10  days  or  2  weeks  prior  to  the  giving  of 
the  check  in  question,  Lasard  Cahn.  a  son 
of  the  plaintiff  in  error,  applied  to  May  for 
a  conveyance  of  the  6-acre  tract  above 
spoken  of.  This  application  seems  to 
have  been  made  during  business  hours  on 
Saturday,  and  May  Informed  the  son  that 
be  was  busy,  but  if  be  would  call  on  Mon- 
day he  would  make  a  deed  therefor.  The 
son  seems  to  have  called  on  Monday, 
when  the  defendant  in  error  expressed  bis 
willingness  to  make  a  deed,  but  stated 
that  there  was  an  unsettled  claim  against 
his  father  for  $460  tor  money  paid  for  him 
in  the  purchase  of  certain  personal  prop- 
wty,  etc.  The  son  wrote  to  his  father  ui 
regard  to  the  claim,  but  says  he  is  not 
sure  whether  ur  not  he  received  an  answer 
iMfore  drawing  the  check.  The  defendant 
in  error,  however,  testifies  positively  that 
the  son  informed  him  that  he  had  received 
an  answer  before  the  check  was  drawn. 
It^s  pretty  evident  that  the  object  of  the 
d€lay  was  to  enable  the  son  to  write  to 
his  father  in  regard  to  the  claim  of  the  de- 
fendant In  error,  and  that  he  did  not  act 
until  he  received  the  answer.  However 
this  may  be,  it  is  not  very  material  in  the 
case.  The  testimony  tends  to  show  that 
the  son  had  authority  to  obtain  a  deed 
from  the  defendant  in  error,  and  to  draw 
checks  in  bis  father's  name.  On  the  day 
on  whtbh  the  deed  Vas  made,  the  son, 
with  a  notary  public,  who  seems  also,  to 
some  extent,  to  have  acted  as  bis  attor- 
ney, went  to  the  place  of  business  of  the 
defendant  in  error  to  obtain  a  deed,  and 
the  son  then  promised'  to  pay  the  $460. 
The  defendant  in  error  then  claimed  that 
there  was  a  further  item  of  $36,  which  had 
been  ovprlooked,  that  he  had  paid  for  the 
plalDtitr  in  error.  The  son  stated  that  be 
knew  nothing  about  the  claim,  but  upon 
the  assurance  of  the  defendant  in  error 
that,  it  plaintiff  in  error  disputed  it,  he 
would  repay  the  money,  the  son  promised 
to  pay  the  $35  additional,  and  thereupon 
drew  a  cheek  on  one  of  the  Lincoln  banks 
in  favor  of  the  defendant  in  error  for  the 
sum  (if  $485,  which  he  delivered  to  the  de- 
fendant In  error,  and  thereupon  received 
a  deed  duly  signed  and  acknowledged  by 
the  defendant  in  error  and  Ills  wife  tor  the 
6-acre  tract  heretofore  r^erred  to.  Tlie 
testimony  also  shows  that  the  son,  b^ore 
going  to  the  placeof  business  of  the  defend- 
ant in  error  and  obtaining  a  deed  from 
him,  had  agreed  with  his  book-keeper  that 
they  would  stop  payment  on  the  check 
Immediately  after  its  delivery  totbe*de> 
fendant  in  error.  This  was  done.  It  is 
not  a  very  flattering  picture  to  draw  of 
the  conduct  of  the  son  and  bis  book-keep- 
er, and  we  do  not  care  to  comment  on 
such  conduct.  The  testimony  tends  to 
show  that  the  claims  of  the  dt>tendaot  in 
error  were  valid  and  unpaid,  and  that  the 
verdict  and  Judgment  are  right.  The  ver- 
dict should  have  been  for  a  somewhat 
larger  sum,  but  that  matter  cannot  be 
considered  in  this  case.  There  is  no  error 
in  the  record,  and  thejudgmentis  afBrmed. 
The  other  Judges  concur. 
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NoBTB  Stab  Boot  A  Shoje  Oo.  t.  Stkb- 

BiNS  et  td. 
(Supreme  Court  of  South  JDcAoto.  Hay  38, 1801.) 

AUTHOBITT    OP    BaITK     CaBBIKB  —  PCROBISS     OT 

Goods  —  Ijibtlitt  ov  Bjjol  —  Aotboritt  ov 
Pabthbi  to  Bikd  Fibk—  Bbvibw  on  Apnax. 

1.  Th«  general  x>owen  of  caablen  of  banking 
instltutlona  do  not  extend  to  the  making  of  obli- 
gatioaa  or  Madlng  contracta  beyood  the  soope  of 
Ibeir  duties  as  oaaUer.  They  have  no  right  to 
cnate  new  Uabilitlea  against  the  bank  of  an  ex- 
traordinary eharacter.  Their  powers  are  defined 
and  limited  bT  law,  and  persona  dealing  with 
tbem  are  boona  to  know  the  extent  of  them,  and, 
with  knowledge  on  their  part  of  the  want  of  au- 
thority on  the  psft  of  a  cashier  to  create  a  11a- 
Mli^  Mtalda  t£«  general  scope  of  fba  banking 
HiTti»»t^  a  raoorery  against  the  bsak  wUl  not  be 
•ntborlaed  npoa  a  contract  so  made, 

8.  Cashiers  of  banks  are  held  ont  to  the  pub- 
lic as  having  authority  to  act  according  to  the 
general  usage,  practice,  and  course  of  bosiness 
conducted  by  the  bank,  and  their  acts,  within  the 
soope  of  such  usage,  praotioe,  and  coarse  of  bos- 
iaeea,  will,  In  genonu,  bind  the  bank  tn  favor  of 
ttdrd  persons  In  possession  of  no  other  knowl- 
edge. 

8.  ▲  porohase  of  boots  and  shoes  In  the  nam* 
of  a  bank,  by  Its  cashier  and  general  manager, 
for  the  benefit  of  a  third  person,  will  not  make 
the  bsnk  liable  tot  the  amount  of  the  pnrehnse, 
in  the  ahaenoe  of  knowledge  on  tha  pHi  of  the 
bank  ef  tbepaiChaee  at  thatime,  or  a  ratlflcatioa 
of  it  ainoB  the  porohaae;  the  deaiUng  in  mer(riian- 
diae  not  being  within  the  general  usaffe,  praotioe, 
or  course  of  business  oonduoted  by  haiilfit)g  insti- 
tutions. 

4.  A  Ann  is  bound  by  all  representations 
made  by  a  partner,  while  acting  within  the  soope 
of  his  real  or  Implied  authority,  and  tkavlng  ref- 
Menee  to  the  bosiness  of  fheJbm,  hat  not  by 
■tatamonts  made  outaide  of  the  nature  of  the  bus- 
ineaa  which  the  firm  was  constituted  to  transaot, 

5.  One  partner  cannot,  by  his  individual  act, 
bind  the  flim  for  the  dehtof  anotlter,  withoat  au- 
thority specially  given  him  for  that  purpose,  or 
implied  tram  the  common  course  of  omsiness  of 
the  firm,  unless  the  act  of  the  partner  be  after- 
wards ratified  by  the  other  members  of  the  firm. 
•TbB  harden  of  pvoving  the  aathodty  and  oon- 
sMit  of  the  other  partoers  Ilea  on  those  seeking 
to  hold  the  Ann. 

6.  When  one  member  of  a  firm  is  acting  in 
any  business  transaction  beyond  the  scope  of  the 
partnership  business,  notice  to  him  is  not  equiv- 
alent to  notice  to  the  other  partners. 

7.  The  failure  of  the  jury  to  find  upon  the  is- 
sue raised  by  a  oounter-olatm  in  defendants'  an- 
awer,  not  being  prejudicial  to  any  of  plaintiff's 
ri^ts,  will  not  be  reviewed  on  appeaL 

(SyUobiM  hi/  the  Court.) 

Appeal  from  circuit  court,  Lawrence 
county. 

Van  Clae  &  WUaoa.  for  appellant.  Mar- 
tin  i  Maaoa,  tor  respondents. 

Bbnnktt,  J.  This  action  was  brought 
by  plaintifi  to  recover  a  balance  due  for 
goods,  wares,  and  merchandise  alleged  to 
have  been  sold  detendanta.  The  answer 
was  a  general  denial,  and  a  counter-claim 
for  'Storage  of  goods,  etc  The  counter- 
claim was  denied  by  plaintitf.  On  these 
issnes  a  trial  was  had,  and  eridence  Intro- 
duced by  bo  tb  parties.  At  the  close  of  the 
evidence  the  defendant  moved  tbe  court  to 
direct  a  verdict  for  tbe  defendant  upon 
tbe  ground  that  there  was  no  evidence  tend- 
ing to  show  that  tbe  defendants  ever  pur- 
chased tbe  goods,  etc.,  alleged  In  the  com- 
plaint, or  tbattbe  acts  oT  Cashier  Clary, 
or  tb»  partner.  Fox,  were  authorised  by 
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tbe  copartners  In  tbe  case.  The  motion 
was  sustained,  and  tbe  court  directed 
tbe  Jury  to  return  a  verdict  In  favor  ot 
defendants;  whereupon  they  returned  the 
following  verdict:  "  We,  the  jury  in  the 
above-entltled  case,  find  (or  the  delendanta 
herein  on  tbe  Issues  joined  by  defendants' 
answer  to  plaintiB's  complaint."  Judg- 
ment rendered ;  appeal  perfected.  The  as- 
signment ol  errors  raises  but  two  distinct 
questions:  (1)  Tbe  propriety  of  directing 
a  verdkst  tor  defendants;  (2)  tbe  entering 
of  judgment  on  tbe  form  of  tbe  verdict  ren- 
dered. 

There  Is  no  evidence  tending  to  sboW 
that  defendants  personally  purchased  any 
goods  of  plaintiff,  nor  does  tbe  plaintiff 
claim  to  have  so  sold  tbe  goods,  but 
claims  to  have  sold  tbem  through  FredM. 
Clary,  cashier  ot  the  defendants'  bank, 
and  their  managing  agent  at  Central  City ; 
and  that  Fox,  one  ot  the  defendants,  aft- 
erwards admitted  the  liability  ot  defend- 
ants lor  all  goods  shipped  to  tbem  under 
the  arrangement  made  with  Clary.  The 
e-cldence  shows  that  defendants  were  do- 
ing a  general  partnerohip  banking  business 
at  Central  City,  D.  T.,  in  October,  1884; 
that  William  R.  Stebblns.  one  ot  the  part- 
ners, resided  in  New  York  city;  that  Her- 
man H.  Mund,  another  partner,  resided 
In  Montana,  and  that  Alvin  Fox,  tbe  oth- 
er partner.realdedatDeadwood;  and  that 
Fred  M.  Clary  was  their  cashier  and  man- 
aging agent  at  Central  C3ty.  About  the 
3d  day  ot  October,  1884,  K  D.  Mansfield,  a 
traveling  salesman  tor  plaintiff,  was  at 
Central  City,  and  was  requested  by  one 
Joseph  Seedall,  a  merchant  at  that  place, 
to  sell  hiin  goods.  This  «IansfleUl  refused 
to  do,  but  told  him,  it  be  could  get  de* 
fendants  to  buy  goods  for  him,  the  plain- 
tiff would  sell  and  ship  goods  to  tbem. 
Seedall  went  to  defendants'  place  ot  busi- 
ness, and  returned,  saying  he  had  made 
arrangements  with  them  to  buy  goods  tor 
blm.  A  list  was  then  made  out,  taken  to 
defendants'  place  of  business,  and  there 
submitted  to  Clary,  tbe  cashier.  He  told 
Mansfield  to  sbip  thegooda  on  that  Ust  to 
defendants;  that  defendants  would  buy 
tbe  goods  and  others,  from  time  to  time, 
from  plaintiff,  and  pay  tor  them.     The 

foods  were  shipped  to  the  defendants.  In 
one,  July,  and  December,  1885,  further 
goods  were  sold  and  received  in  like  man- 
ner. At  one  time  defendant  Fox,  one  ot 
the  partners,  called  Mansfield  and  Seed^l 
Into  bis  office  In  Dead  wood,  and  objected 
to  buying  goods  from  plaintiff  to  be  fur- 
nished to  Seedall,  Fox  admitting  the  lia- 
bility of  defendants  (or  all  goods  already 
shipped.  Mansfleld  said  he  had  just  sent 
In  a  new  order,  amounting  to  about  f  2,600, 
and,  if  Fox  did  not  care  to  continue  the  ac- 
count longer  with  plaintiff,  be  would  coun- 
termand the  order.  After  some  conversa- 
tion. Fox  told  him  he  need  not  do  so,  but 
to  ship  the  goods  under  the  same  arrange- 
ment that  bad  previously  been  made  with 
Clary,  and  defendants  would  pay  for  tbem. 
In  addition  to  these,  there  were  orders 
sent  direct  from  defendants  to  plaintiff, 
but  signed,  "F.  M.  Clary,  Cas."  Payments 
were  also  made  from  time  to  time  by  tbe 
defendants.  The  defendant  Mund  did  not 
testUy,  nor  did  any  one  tor  him  deny  that 
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he  had  notice  of  the  transactfons  of  the 
partner.  Fox,  and  Caehier  Clary  with  the 
plalntitf.  The  defendant  Stebblns testified 
he  did  not  know  that  Clary  had  purchased 
boots  and  shoes  from  plaintiff  for  the  ac- 
count of  defendants  until  some  time  after 
the  alleged  purchase.  The  caahler,  Clary, 
admits  the  receipt  of  the  goods;  that  the 
bills  were  due  at  a  certain  time;  and  that 
defendants  remitted  the  face  of  the  bills. 
Fox,  one  of  the  partners,  admits  that  he 
knew  the  goods  were  shipped  to  the  de- 
fendants, and  knew  it  from  the  time  of  the 
Qrst  shipment.  Stebbins  denies  thepower 
of  Clary  to  make  the  purchases,  and  Fux 
aud  Clary  deny  agreeing  to  pay  Interest 
on  the  bills  after  due.  The  above  is  snb- 
Btantlally  all  of  the  testimony  in  the  case. 
Under  the  allegations  of  the  complaint, 
it  deyolves  npon  the  plaintiff  to  establish 
a  sale  of  these  goods  to  the  defendants. 
The  evidence  shows  that  the  transaction 
was  originally  made  with  Clary,  the  cash- 
ier, and  that  Fox,  one  of  the  defendants, 
afterwards  admitted  the  liability  of  de- 
fendants for  all  goods  already  shipped  to 
them.  The  only  evidence  that  Clary  had 
antborlty  to  make  the  purchase  on  behalf 
of  the  defendants  is  the  statement  of 
plain  tlB's  witness  Mansfield  that  he  was 
the  cashier  and  managing  agent  for  them, 
and  the  further  fact  that  be  was  the  cash- 
ier of  the  bank.  The  question  naturally 
arises,  has  a  bank  cashier  authority  such 
as  would  aathorice  him  to  buy  boots  and 
Shoes  on  the  credit  of  the  bank,  so  as  to 
entitle  the  plaintiff  to  recover  by  reason 
of  Clary's  act?  The  plaintiff  made  no  at- 
tempt to  show  any  actual  authority  in 
Clary,  but  relied  wholly  upon  such  author- 
ity as  may  be  implied  from  his  position  as 
cashier  and  managing  agent  of  a  banking 
business.  The  general  power  of  a  cashier 
of  a  banking  Institution  does  not  extend 
to  the  making  of  obligations  or  contracts 
beyond  the  scope  of  his  duties  as  a  cash- 
ier, and  he  has  no  right  to  create  new  lia- 
bilities of  the  bank  of  an  extraordinary 
character,  and  persons  dealing  with  Insti- 
tutions of  this  kind  are  bound  to  know 
the  extent  of  their  powers.  Their  powers 
are  defined  and  limited  by  law,  and, 
with  knowledge  on  their  part  of  the  want 
of  authority  on  the  part  of  a  cashier  to 
create  this  liability,  we  know  of  no  princi- 
ple of  law  or  ethics  that  would  authorise 
a  recovery  against  the  bank.  It  was  In- 
cumbent on  the  plaintiff  to  show  that 
Clary  had  authority  to  buy  goods,  wares, 
and  merchandise  of  the  plaintiff,  or  other- 
wise, before  it  can  bind  the  defendants  by 
his  acta,  or  to  show  that  such  transaction 
came  clearly  within  the  powers  of  such 
cashier,  by  general  usage  and  custom 
The  plaintiff  cannot  argue  that  because 
the  defendants  put  a  cashier  into  their 
bank,  and  held  blm  out  tu  the  world  as 
the  organ  of  the  bank  for  doing  the  busi- 
ness of  banking,  therefore,  any  acts  done 
by  him,  whether  in  the  legitimate  line  of 
banking,  or  In  the  purchase  of  merchan- 
dise or  real  estate,  should  be  prima  facie 
valid,  and  make  the  bank  responsible. 
The  putting  a  cashier  behind  the  counter 
of  a  bank  gives  him  no  power  to  bind  the 
bank  beyond  the  inherent  functions  be- 
longing to  the  office  of  cashier.    Some- 


thing more  is  necessary  to  be  shown  tbai» 
the  fact  that  Clary  was  the  cashier  of  de- 
fendants, before  the  banking  firm  can  b* 
held  responsible  in  an  outside  transactioD- 
not  properly  belonging  to  the  business  of 
banking.  Cashiers  of  banks  ape  held  out 
to  the  public  as  having  authority  to  act 
according  to  the  general  usage,  practice, 
and  course  of  business  conducted  by  the 
bank,  and  their  acts,  within  tha  scope  of 
such  usage,  practice,  and  course  of  boal- 
nesB,  will,  in  general,  bind  the  bank  in  fa- 
vor of  third  persons  possessing  no  other 
knowledge.  Minor  v.  Bank,  I  Pet.  70; 
Bank  V.  Dunn.  6  Pet.  69. 

The  ordinary  duties  of  a  cashier  of  a 
bank  are  qaita  extensive,  bat  It  Is  well  set- 
tled that  they  do  not  comprehend  the 
making  of  a  contract  which  Involves  the 
payment  of  money,  without  an  express 
authority  from  the  directors  or  owners, 
unless  It  be  such  as  relates  to  the  usual 
and  customary  transaotlons  of  a  bank, 
n.  S.  v.  Bank,  21  How.  362.  Something 
more  was  necessary  to  be  shown  than 
the  fact  that  Clary  was  the  cashier  of  de- 
fendanta,  In  order  to  make  his  ant  In  pur- 
chasing these  goods  of  plaintiff  binding 
upon  the  defendants.  This  the  evidence 
does  not  disclose,  unless  it  may  be  found 
that  the  subsequent  acts  of  Fox,  one  of 
the  defendants  and  one'  of  the  partners, 
made  the  transactions  of  the  cashier  bind- 
ing upon  them.  The  acts  of  Clary  conld 
not  have  been  ratified  by  Fox  so  as  to 
bind  the  remaining  partners,  because 
every  general  partner  is  agent  fortbe  part- 
nership In  the  transaction  of  its  businesi*, 
and  has  authority  to  do  whatever  Is  nec- 
essary to  carry  on  such  business  In  the 
ordinary  manner,  and  for  this  purpose 
may  bind  his  copartners  by  an  agreement 
In  writing.  Comp.  Laws,  §§  4044,  4045.  A 
ratification  is  not  valid  unless,  at  tbe  . 
time  of  ratifying  the  act  done,  the  princi- 
pal has  power  to  confer  the  authority  for 
such  an  act.  Id.  §§  8974,  4062.  A  firm  is 
bound  by  all  representations  made  by  a 
partner  while  acting  within  the  scope  of 
his  real  or  Implied  authority,  and  having 
reference  to  the  business  of  the  firm ;  but 
not  by  statements  made  by  him  outside 
of  the  nature  of  the  business  which  tbe 
firm  was  constituted  to  transact.  One 
partner  cannot,  by  his  individual  act,  bind 
the  firm  for  the  debt  of  another,  or  as  a 
party  to  a  note  or  bilK  made  for  tbe 'ac- 
commodation or  as  surety  of  another,  wltb^ 
out  authority  specially  given  him  for  the 
purpose,  or  implied  from  the  common 
course  of  business  of  the  firm,  unless  the 
act  of  the  partner  be  afterwards  ratified 
by  the  other  partner.  The  burden  of  pror- 
Ingthls  authority  andconsent  of  the  other 
partuei-s  lies  on  the  persons  seeking  to 
hold  the  firm.  Sweetser  v.  French,  2  Cush. 
309;  Bolllns  v.  Stevens,  81  Me.  454;  Selde» 
V.  Bank,  3  Minn.  166,  (Gil.  108;)  Avery  v. 
Bowell,  59  Wis.  82,  17  N.  W.  Rep.  875; 
Bank  v.  McDonald,  127  Mass.  82;  Oarke 
V.  Wallace,  (N.  D.)  ante,  339;  Moynaban 
V.  Hanaford,  42  Mich.  329,  3  N.  W.  Rep.  944. 

It  was  incumbent  upon  the  plaintiff  In 
the  case  at  bar  to  show  knowIedg:e  or 
notice  on  the  part  of  the  defendants  that 
Clary,  their  CHshler,  was  seeking  to  bind 
them  by  a  purchase  of  boots  and  shoes. 


Digitized  by^OOQlC 


S.  D.) 


ILLOYEAGH  «.  BURNS. 


88e 


Tbla  they  failed  to  do.  Stebblns,  one  of 
the  defendants,  testifies  that  he  had  no 
knowledge  of  the  transaction  until  some 
time  alter  the  alleged  purchase;  never 
knew  ol  any  receipt  ol  boots  or  shoes  by 
the  firm,  or  ot  any  disposition  made  of 
them.  No  notice  can  be  presumed  to  have 
come  to  the  knowledge  of  Mund,  the  other 
partner.  When  one  member  of  a  firm  is 
acting  la  any  business  transaction  beyond 
bis  power,  and  outside  the  scope  of  the 
partaership  business,  and  whose  duty  it 
is  to  nlvo  his  firm  notice  of  what  he  is  do- 
ing or  has  done,  notice  on  his  part  Is  not 
equivalent  to  notice  by  them.  To  bind  a 
partnership  to  the  payment  for  goods  de- 
livered to  third  persons.  It  is  not  enongb 
to  show  that  one  of  the  partners  request- 
ed the  fumlshlnc  of  the  goods  to  such 
third  persons.  Plnckney  v.  Keyler,  4  E. 
D.  Smith,  469.  The  act  of  Clary,  the  cash- 
ier, could  not  have  been  ratified  by  Fox  so 
as  to  bind  the  other  partners,  because 
Fox.  as  partner,  could  do  only  such  things 
in  the  name  of  the  firm  as  were  necessary 
to  carry  on  the  banking  business,  for 
which  the  firm  was  organized,  in  the  or- 
dinary manner.  The  testimony  fails  to 
show  any  knowledge  or  notice  on  the  part 
of  the  defendants  that  their  cashier  was 
seeking  to  bind  them  by  a  purchase  of 
boots  and  shoes,  and  falls  to  show  that 
the  defendants  kept,  used,  or  received  any 
benefit  from  the  goods.  The  action  is 
based  upon  the  theory  that  the  firm  pur- 
cliasod  these  goods.  This  theory  has  not 
in  any  aspect  been  sustained,  uor  has  there 
been  any  testimony  tending  to  show  It. 

As  to  the  second  question,  of  entering 
Judgment  on  the  form  of  the  verdict  ren- 
dered, the  objection,  if  any,  to  the  verdict, 
was  because  the  Jury  did  not  find  the  Is- 
sues raised  by  the  counter-claim  in  defend- 
ants' answer.  If  this  is  error,  it  Is  an  er- 
rorwbich  Is  not  prejudicial  to  the  plaintiff, 
and  of  which  be  cannot  complain.  No 
snbstantlal  error  appearing.  Judgment  is 
affirmed.    All  the  Judges  concurring. 


MaoYxaob  et  al.  v.  Bcbns,  Jadge,  et  al. 
(Sutjfnme  Cofwrt  <Sf  SouXhDalmia.   May  28, 1891.) 

RSTOBIIATION  OV  DXBD. 

A  claimant,  who  made  an  entry  ander  the 
town-site  law,  in  making  his  statement,  for  the 
purpose  of  procuring  a  deed  for  land  which  he 
*  occupied  and  had  improved,  to  the  probate  judge 
as  trustee  of  bis  claim,  made  a  clerical  mistake 
in  the  description  of  the  lots  claimed  by  him,  by 
making  a  call  to  a  monument  at  comer  No.  1,  in- 
stead of  to  comer  No.  7,  as  intended.  In  due 
time  the  probate  lodge,  as  trustee,  issued  his 
deed  awarding  the  lots  as  described  in  the  writ- 
ten statement  of  claimant  The  lots  as  so  de- 
scribed were  never  occupied  or  improved  by  the 
cliklmant,  or  Intended  to  be  deeded  to  him. 
Htili,  that  this  was  such  a  mutual  and  reciprocal 
mistake  between  the  claimant  and  the  iirobate 
Judge  as  will  support  a  cause  of  action  In  a  court 
of  eqni^  to  have  the  deed  reformed,  and  to  qniet 
him  in  his  possession  under  the  erroneous  deed. 
(Si/UohtM  hv  the  CowrU) 

Appeal  from  circuit  conrt,  Lawrence 
county. 

McLaughlin  &  McL&aghlin,  for  appel- 
lants.   M&rtin  <&  Mason,  for  respondents.  I 


Bknnett,  J.  This  is  an  action  broaght 
to  correct  a  mistake  in  a  deed  from  the 
probate  Judge  of  Lawrence  county,  as 
trustee  for  the  town-site  of  Deadwood, 
and  also  to  enjoin  the  county  Judge  and 
board  of  education  of  the  city  of  Dead- 
wood  from  selling  the  ground  in  contro- 
versy, under  the  provisions  of  the  town- 
site  act  of  the  territory  of  Dakota.  The 
complaint  alleges,  in  substance,  that  one 
Thomas  J.  Wheeler  and  George  Cusblng 
were  in  the  actual  and  peaceful  possession 
of  certain  real  estate  situated  within  the 
limits  of  the  town-site  of  Deadwood,  as 
the  same  was  entered  by  the  probate 
Judge  of  Lawrence  county,  Dak.,  at  tbe 
United  States  land-office,  described  as  fol- 
lows: "  Beginning  at  comer  No.  1  of  said 
premises,  from  which  corner  No.  7  of  M.  C. 
No.  38  bears  south, "  etc.,  following  a  full ' 
boundary  line  to  place  of  beginning. 
That  on  these  described  premises  there 
were  situated  two  frame  dwelling-houses 
and  barns,  then  owned  and  in  possession  of 
the  above-named  occupants.  In  due  time, 
as  required  by  law,  these  occupants  made 
out  and  signed  a  statement  in  writing,  con- 
talnlDg,  as  they  supposed,  an  accurate  de- 
scription of  theabove  land  and  tbe  nature 
of  tbelr  claim,  and  tbe  character  and  value 
of  their  Improvements,  and  how  occu- 
pied, and  for  how  long  a  time.  That  said 
statement  was  verified  by  afiBdavit,  but 
that  the  officer  before  whom  such  verifica- 
tion was  made  neglected  to  sign  his  name 
and  attach  bis  seal  thereto.  Upon  this 
statement,  on  the  15tb  day  of  July,  1882, 
the  probate  Judge  of  Lawrence  county 
executed  and  delivered  to  tbe  said  occu- 
pants, Wheeler  and  Gushing,  his  deed,  exe- 
cuted in  compliance  with  his  lawful  au- 
thority, conveying  the  said  premises, 
which  deed  was  duly  filed  and  placed  on 
record  in  the  office  of  the  register  of  deeds 
of  Lawrence  county.  That  by  mutual 
mistake  of  the  said  Wheeler  and  Cusblng 
and  the  said  probate  Judge  tbe  premises 
were  inaccurately  described  In  the  town- 
site  statement  and  In  the  deed,  the  descrip- 
tion being:  "Beginning  at  corner  No.  1, 
from  which  comer  No.  1  M.  C.  88  bears 
south,"  etc.;  whereas  the  correct  descrip- 
tion of  said  premises  was  and  is  as  fol- 
lows: "Beginning  at  corner  No.  1,  from 
which  comer  No.  7  of  M.C..S8  bears  south," 
etc.  The  description  was  correct  in  every 
particular  excepting  as  to  tbe  call  to  min- 
eral claim  No.  38,  which  said  call  should 
have  been  to  corner  No.  7,  instead  of  cor- 
ner No.  1.  The  complaint  alleges  that  it 
was  the  Intention  of  the  town-site  claim- 
ants and  of  tbe  probate  Judge  to  describe 
the  premises  actually  occupied  by  said 
town-site  claimants,  and  to  describe  them 
with  referejsce  to  "corner  No.  7,  M.  C.  88, " 
instead  of  wllh  reference  to  "corner  No. 
l,"and  that  through  a  clerical  mistake 
tbe  figure  "7"  was  mistakenly  deciphered 
in  the  description  as  figure  "1."  The  com- 
plaint then  alleges  that  the  premises  occa- 
ftied  by  them  were  on  the  29th  of  June, 
882,  conveyed  by  deed,  which  was  duly 
recorded,  to  the  plaintiffs,  and  that  they 
went  Into  possession  of  the  same,  and 
have  been  ever  since  In  the  actnal,  peace- 
ful, and  undisputed  possession.    The  de- 
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ecriptlon  In  the  deed  of  conveyance  from 
the  towa-Blte  claimantB  to  plaintiff  w«ub 
different  ]n  vrorde,  but  in  substance  did 
idescribe  the  premiBea  occapied  by  them. 
TotliecoiDplalat  the  de(e»dantlnterpo8ed 
a  demarrer,  on  the  ^oand  that  It  did  not 
state  facts  safflcient  to  eonstitate  a  canae 
of  action  in  favor  of  said  plaintltte  and 
a{cainflt  said  defendants.  This  wao  over- 
ruled by  the  court,  with  leave  to  flie  an- 
swer. Without  answering,  the  deieadant 
perfected  an  appeal  from  this  order. 

The  contention  of  plalntilfe  is  that  the 
claimants  and  the  probate  Judge  were 
mutually  mistaken  In  describing  the  land 
In  the  deed.  Ever  since  tbe  day  of  Cbau- 
eellur  Kekt'b  ruling  In  the  case  ol  Gilles- 
pie V.  Moore,  2  Johns.  Ch.  50S,  the  correo- 

.  tion  of  mistakes  In  written  InstrumentB, 
occurring  by  accident,  fraud,  or  otherwise, 
has  been  oneof  tbe  acknowledged  branches 
of  equity  jurisdiction.  Tbe  contention  of 
defendant,  however,  by  tliefr  demurrer, 
is  that  the  facts  ane^ed  fai  the  eomplalat 
are  not  sulBctent  for  a  court  of  equity  to 
reform  the  deed  made  by  the  probate 
judge  to  the  original  town-site  claimants; 
and  they  strennouBly  urge  that  the  true 
rule  for  relief  in  equity  arising  on  all  alle- 
gations of  mistake  Is:  (1)  It  win  afford 
relief  when  there  Is  a  mutual  mistake  as 
to  facts  upon  which  It  is  based,  or  as  to 
the  terms  and  stipulations  embraced 
therein ;  <2)  when  one  of  the  parties  is  un- 
der such  mistake  in  relation  to  either  of 
the  facts  or  stlpulatiuns,  and  such  mis- 
take has  been  occasioned  by  fraud,  deceit, 
or  imposition;  (8)  when  one  of  the  parties 
only  is  under  Buch  mistake,  and  this  has 
occurred  through  no  fault  of  his  own. 
We  think  this  Is  the  correct  statement  of 
the  rule.  But  the  dIfQcuIty  is  that  the  de- 
fendants have  not  made  the  proper  appli- 
cation of  it  to  the  facts  In  the  case  at  bar. 
This  being  an  appeal  from  an  order  over- 
ruling a  demurrer  to  the  complaint,  all  the 
facts  alleged  in  it  must  be  taken  to  be 
true,  so  far  as  the  demurrer  Is  concerned. 

■  There  Is  no  allegation  that  the  error  arose 
from  fraud,  deceit,  or  imposition,  but  the 
allegation  is  lolly  and  definitely  set  forth 
that "  by  the  mutual  mistake  of  the  said 
Wheeler  andCuBhlng  and  the  said  probate 
Judge  tbe  premises  so  occupied  and  claimed 
by  the  said  Wheeler  and  Cnshlng  were  in- 
accurately described  lu  the  town-site  state- 
ment ol  the  claimants  and  In  the  said 
deed."  The  territorial  statute,  passed  as 
supplemental  to  tbe  congressional  enact- 
ment, requires  a  statement  to  be  made  by 
claimant,  In  writing,  containing  an  accu- 
rate deiicriptlon  of  the  particular  lot,  lots, 
or  parcel  of  land  which  Is  claimed,  and  the 
specified  right,  interest,  or  estate  so 
claimed,  the  character  and  value  of  the 
improvements,  and  how  long  occupied, 
etc.;  said  statement  to  be  filed  In  the 
office  of  tbe  probate  judge.  The  com- 
plaint alleges  that  this  was  done,  but  by 
a  clerical  mistake  In  the  description  "cor- 
ner No.  1,  M.  C,"  was  Inserted  instead  of 
"corner  No,  7,  M.  C. "  The  statement  was 
in  all  respects  a  compliance  with  the 
spirit  of  the  statute.  It  showed  an  intent 
to  claim  the  land  occupied  by  claimants, 
and  upon  which  they  had  made  valuable 


'  Improvements,  and  the  mistake  In  tbe 
numeral  1  for  7  Is  one  that  tbrongh  acd- 
dent  could  very  easily  be  made;  and  there 
Is  no  doubt  that  by  reason  of  this  error 
In  the  statement  the  probate  jodge  Insert- 
ed the  description  in  the  deed  as  was 
made  in  the  statement.  Bat  appeUants 
claim  that  there  could  not  bavu  been  a 
mutual  mistake  of  both  parties,  and  ask 
tbe  question :  How  Is  the  probate  lodge 
mistaken?  A  mutual  mistake  wbteh  will 
afford  a  ground  for  relief  by  a  reforming 
of  a  written  instmmeat  means  a  mistake 
reciprocal  and  common  to  both  parties, 
wbMi  each  alike  labors  under  a  mlacoiicep- 
tion  In  respect  to  the  tacts. 

The  case  of  Baell  v.  Snell,  123  111  MS,  14 
N.  B.  Rep.  684,  was  one  where  a  mortgage 
was  given  to  secure  an  htdebtedoeas.  The 
land  opon  which  the  mortgage  was  givoi 
lay  In  section  S7,  but  by  mistake  it  was 
described  as  In  section  SO.  Tbe  mortgage 
was  properly  executed,  and  was  in  every 
respect  strictly  accurate,  exeept  the  srror 
as  to  number  of  the  section.  A  bill  in 
equity  was  filed  In  the  circuit  court  to  cor- 
rect the  mortgage  in  respect  to  tiie  erronn- 
ousnumber  of  the  section, and  to  have  the 
mortgage  foreclosed.  Hie  court,  on  the 
hearing,  entered  a  decree  In  conformity  to 
tbe  prayer  of  the  bill.  Tbe  case  was  ap- 
pealed to  the  supreme  court  by  a  subse- 
quent mortgagee.  Ths  court  says:  "In 
the  present  ease  there  was  a  simple  mis- 
take In  the  body  of  the  deed  in  describing 
the  land.  The  homestead  was  formally 
released  and  waived  as  required  by  stat- 
ute, and  the  only  effect  of  correcting  tbe 
error  In  tbe  description  ol  Uie  property 
was  to  make  the  deed  express  Just  what 
the  parties  to  it  originally  Intended  it 
should;"  and  the  decision  of  tbe  lower 
court  was  affirmed.  The  case  of  Jackson 
V.  Magbce.  21  Fla.  628 :  Here  theblll  prayed 
for  a  reformation  of  a  deed  as  to  ttie  descrip- 
tion of  the  land  con  veyed  by  tbe  deed .  The 
court,  on  tbe  hearing,  said :  "That  It  was 
their  Intention  only  to  mil  and  the  Inten- 
tion of  Leonard;  to  buy  only  a  certain 
number  of  acres  of  land ;  that  Leonardy 
bad  the  tract  which  both  parties  under- 
stood to  be  tbe  tract  and  quantity  sold 
by  Jackson  surveyed  and  a  map  thereof 
made;  that  Maybee  bad  actual  notice  of 
the  amount  of  tbe  land  sold,  and  its 
boundaries  by  said  map.  If  these  state- 
ments are  true,  and  there  are  no  counter-. 
vailing  equities  arising  from  the  transac- 
tion, the  appeUants  are  entitled  to  tbe  re- 
liei  prayed  for. "  In  Roszell  v.  Bossell,  1C9 
Ind.  865, 10  N.  E.  Bep.  114,  it  was  alleged 
that  the  deed  to  the  land  was  executed  to 
the  son  of  one  of  the  parties  by  mistake. 
It  was  contended  that  the  appellants 
were  not  entitled  to  relief,  because,  in  or- 
der to  Justlly  the  Intervention  of  a  court, 
there  muet  hare  been  a  mutual  mistake 
by  both  parties  to  the  deed;  and  that,  be- 
cause the  grantor  was  not  mistaken,  and 
the  Infant  grantee  was  Invested  with  the 
title  without  any  mistake  on  his  part,  the 
court  had  no  jurisdiction.  Thecourt  says: 
"  Of  course,  when  tbe  action  is  to  reform 
an  instrument  on  the  ground  that  a  mis- 
take has  occurred  in  the  written  memorial 
of  the  agreement  between  the  jtartles,  it 
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mut  appear  that  the  miatafce  was  mnt- 
unl,  aad  that  the  refarmafelon  is  neee»- 
8S17  In  order  that  the  writing  may  cor- 
rectly speak  the  agremiant  aa  it  was  actu- 
fUly  made  and  understood  by  both  partlea. 
The  refurmatio»  la  not  to  make  a  new 
ai^reeiacnt,  bat  to  establlah  and  perpetu- 
ate the  old  one.  It  belar  admitted  by  tbe 
deoiarmr  that  James  M.  ..oasell  paid  the 
entire  porcfaaae  money,  and  that  Arm- 
strong apreed  to  caaae  bia  vendor  to  con- 
vey the  lot  to  him,  AnnatroDK  will  not  bo 
brard  to  aay  that  the  conreyance  to  tbe 
iolant  eon  was  not  a  mistake  on  bia 
part.  *  *  *  Tbe  traaaactioa  was  be- 
tTreen  Armstroog  and  James  M.  RosceU; 
and  because  Armstrong's  Tcndor  made  tbe 
deed  to  tbe  appeUant  m  good  faith,  in  ig- 
noranes  oi  tbe  mistake,  is  no  reason  why 
a  court  of  equity  sboold be  prevented  from 
looklag  at  the  real  transaction  and  deal- 
lag  with  it  aceordlDgiy.  The  dcoonomr  to 
the  complaint. "  «ay  the  coort,  **  was  prop- 
erty overruled.''  Other  authorities  to 
tbe  same  Import  could  be  cited,  but  we 
think  tbe  abore  sufficient  to  show  that 
courts  oi  equity  will,  under  clreumstaaeea 
like  tbs  present  case,  assume  Jurisdiction, 
and  will,  if  tbe  facts  are  true,  reforni  a 
written  instraiDeDt  ao  as  to  conform  to 
the  InteatioB  <^  the  parties  to  it  at  tbe 
ttee  of  its  eaeestion,  and  ia  within  the 
mle  above  announced.  Tbe  complaint  al- 
leges that  the  plain  tills'  grantors  oecai^tecl 
a  certain  piece  or  parcel  of  land  within  the 
original  town-rtte  of  Deadwood  previous 
to  Its  entry  as  such  by  the  proper  au- 
thority under  tbe  pruvMona  of  tbe  con- 
gressloaal  and  territorial  statutes;  that 
tbey  had  erected  on  said  land  two  dweli- 
ing^iouBes  and  a  bam,  of  a  certain  vuloe; 
and  that  within  tbe  time  prescribed  by 
law  tbey  had  made  a  statemeat  contain- 
ing aU  tbe  requlrcmeDta  of  tbe  statute, 
and  Sled  it  with  tlM>  probate  Judge,  with 
an  intent  to  claim  tbe  laud  thus  occupied 
by  tbem,  and  no  other:  but  by  inadvert- 
ence or  otherwise  a  clerical  ntlstakeinthe 
call  to  a  monument  in  tbe  desei-iptlon  of 
the  lots  claimed  was  to  corner  No.  1  of 
mineral  daim  No.  88,  luatead  of  to  comer 
No.  7,  as  Intended.  Tbe  facts  also  allege 
that  this  error  In  tbo  description  could 
not  be  prejudicial  to  the  rights  of  any 
third  persons,  because  ao  third  persons 
bad  or  claimed  to  have  any  rights  to  tbe 
land  Intended  to  be  deaeribed.  Tbe  pro- 
bate Judge,  in  making  and  executing  the 
deed,  very  naturally  put  the  same  descrip- 
tion in  it  as  was. found  In  the  statement 
died,  without  noticing  the  wrong  descrip- 
tion, but  from  inference  presumed  it  to  be 
correct,  and  related  to  the  land  occupied 
and  improved  by  the  dalmants,  and,  of 
course,  in  the  issuance  of  the  deed  neces- 
sarily passed  upon  the  sufQclency  of  the 
statement  as  to-  form  and  eon  ten  ts.  These 
were  mfitters  within  bis  discretion,  and 
bis  Judgment  that  tbestatement  was  suffi- 
cient, in  the  abaence  of  any  fraud  by  either 
party,  is  condnslve.  From  a  full  consid- 
eration of  this  ease,  both  on  the  law  and 
the  facts,  we  are  of  tbe  opinion  that  there 
was  no  error  in  overruling  the  demurrer 
by  the  court  below,  and  Its  order  is  there* 
tore  affirmed.    AU  the  Judges  concurring. 


WyCKOFF   T.JOBHaOB. 

(SfvpremeCourt  of  Sovih  Dakota.   Kay  98, 1891.) 

AOTIOir  ON  NOTB— AXTXRAXIOK  BT  CiMKSXR—TUX- 
inCATTOK  BT  Bask— BTTDBXaB. 

1.  The  plalntUr,  who  sned  as  receiver  of  a 
national  bank,  complained  upon  a  promlsaKiry 
note,  describing  it,  alleged  to  have  bent  made 
and  daltrered  to  tbebaob  by  defendants  Defend- 
ant answered  that  he  made  a  note  of  Vba  tenor  of 
the  one  described  In.  the  oomplaint,  which,  sLace 
its  delivery  to  the  payee,  (said  bank,) bad  been, 
without  liis  laiowledge  or  consei^  aaa  at  the  in- 
stigation of  said  bank,  materially  altered;  that 
tbe  note  so  altered  was  the  note  sued  on,  but  by 
reason  of  said  alteration  it  was  not  Ms  note;  and 
that  he  nerer  mads  or  delivered  It.  Held,  that 
this  did  not  ocnstLtote  a  denial  of  Ifae  miiriwg  of 
the  note  whioh  plaintiff  alleged  aa  his  eanae  of 
action.  , 

2.  Upon  tlie  trial  it  was  coooeded  the  altera- 
tion was  made  by  the  cashier  of  the  bank,  but 
plaintiff  Insisted  uiat  snch  act  of  the  cashier  was 
unauthorised  by  and  did  not  bind  the  bank.  H^d, 
that  defendant  ivas  entitled  to  show  bjthe  books 
of  the  bank  that  the  note  liad  been  carried  on 
tbe  books  of  tbe  bank  as  adisoonnt  for  the  amamt 
to  whioh  it  had  been  so  altered,  as  evidence  tend- 
ing to  show  an  adoption  or  ratification  by  the 
bank  of  such  alteration;  and  that  the  knowledge 
of  the  cashier  as  to  tbe  condition  of  the  discounts 
of  the  bank  was  the  knowledge  of  the  bank. 
BticL  further,  that,  althongb  In  the  absence  of 
frsad  plaintiff  might,  notwithstanding  the  alter- 
ation, recover  on  the  original  eoesidaratioa,  sUU 
whaa  be  undertook  to  do  so  defendant  waa  enti- 
tled to  show  any  defense  lie  might  have  mada  to 
an  arotlpn  on  the  original  contract;  and  the  re- 
fusal of  the  court  to  allowdefendant  to  prove  the 
entire  contract  upon  which  the  indebtedness  rest- 
ed, aod  any  contemporaneous  agreement  between 
the  parties,  whioh  became  a  port  thereof,  was 
enor. 

&  A  jKinoipal  cannot  avail  himself  of  the 
unauthorued  act  of  his  agent,  so  far  as  it  is  ad- 
vantageous to  him,  and  repudiate  its  obligation. 
{^l/UabMs  by  the  Covat. ) 

Appeal  from  circuit  court.  Lake  county. 
'  JPAlzneriS  i£o^e, tor  appellant.  McMar- 
ttn  (t  Curtain/,  tor  respondent. 

Keu.au,  p.  J.  In  this  action  the  com- 
idalnt  alleges  tbe  organisation  of  the 
Madisqn  Natlnaal  Bank  under  the  "na- 
tional; bank  act,"  tbe  appointment  of  re- 
spondent as  its  receiver,  and  thearaump- 
Uoa  of  bis  dntlss  as  such ;  that  defendant 
(appellant)  made  and  delivered  his  prom- 
issory note  to  said  bonk  for  f  1,000  and  in- 
terest; and  that  tbe  note  was  due  aiid  en- 
tirely unpaid.  Tbe  answer  d«iied  tbe  ap- 
pointment of  plaintiff  as  receiver,  and  then 
proceeded  as  follows:  "Third.  And,  an- 
swering tbe  tourtb paragraph  at  saidcom- 
plalnt,  defendant  alleges  tbat  tor  tbe  con- 
sideration hereinafter  stated,  and  upon 
tbe  condition  hereinafter  named,,  but  not 
otherwise,  this  defen'dant,  on  the  10th  day 
ot  March,  A.  f>.  1888,  madehla  promissory 
note,  partly  in  print  and  partly  In  writ- 
ing, whereby  and  wherein  be  promised  to 
pay  to  said  bank  or  order  one  thnusand 
dollars,  on  or  before  March  10,  I86a.  with 
interest  thereon  from  date  of  said  note  till 
paid,  at  the  rate  of  ten  per  cent,  per  an- 
num. That  shortly  after  tbe  making  and 
delivery  of  said  note  some  one,  at  the  in- 
Btigatlon  ot  said  bank,  tbe  payee  ot  said 
note,  or  by  its  direction  and  without  de- 
fendant's knowledge  or  consent,  trando- 
lentiy  and  corruptly  altered  said  note  in 
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oue  or  more  material  points  thereof,  to- 
wit,  In  the  upper  left-baDd  margin  thereof 
the  payee  erased  the  figores 'f  1,000,'  for 
which  said  note  was  giren,  and  aubstl- 
tated  *f  1,060,'  thereby  making  it  to  ap- 
pear that  said  note  was  given  for  the  sum 
of  f  1,060,  instead  of  f  1,000.  And,  further, 
in  the  body  of  said  note,  immediately  after 
the  words  'one  thousand,'  said  payee 
wrote  and  added  to  said  words  'one  thou- 
sand' the  word  'sixty,' thereby  fraudu- 
lently mailing  It  to  appear  that  said  note 
was  given  for  the  payment  of  one  thou- 
sand and  sixty  dollars,  instead  of  one 
thousand  dollars,  as  was  Intended  by  and 
between  the  parties  to  said  note.  That 
the  note  so  altered  and  changed  is  the 
identical  note  sued  on  In  this  action,  and 
defendant  never  has  ratified  or  offered  to 
pay  said  note  in  any  manner;  and  by  rea- 
son of  said  alteration  defendant  alleges 
that  the  note  sued  on  in  this  action  is  not 
bis  note,  and  he  never  made  or  delivered 
said  note  to  the  payee  therein  named,  or 
to  any  person  whomsoever.  Fourth.  De- 
fendant alleges  that  said  note  as  actually 
given  by  him  was  so  made  and  delivered 
to  the  officers  of  said  Madison  National 
Bank  in  payment  of  certlticate  No.  49,  is- 
sued by  said  banic,  and  calling  tor  ten  (10) 
shares  of  the  capital  stock  of  said  bank  of 
one  hundred  dollars  each,  for  which  ten 
shares  of  stock  defendant  agreed  to  pay 
said  bank  one  thousand  dollars  on  the 
10th  day  of  March,  1889,  and  Interest  there- 
on at  ten  per  cent,  per  annum.  That  at 
or  about  the  dne-day  of  said  note  defend- 
ant discovered  that  plaintiff  had  fraudu- 
lently altered  his  note  as  aforesaid,  and 
therefore,  and  because  of  said  fraud  so 
practiced  upon  him,  he  duly  offered  to  re- 
turn to  said  bank  the  ten  shares  of  stock 
so  purchased  of  said  bank,  and  then  and 
there  duly  demanded  a  surrender  of  his ' 
said  note  which  had  been  previonsly  al- 
tered as  aforesaid.  That  the  plaintiff  and 
said  bank  then  pnd  ever  since  refused,  and 
still  refuse,  to  surrender  said  note  to  this 
defendant.  That  defendant  will  produce 
said  certificate  No.  49  into  court  for  the  use 
of  and  surrender  to  plaintiff.  That  the 
plaintiff  had  full  notice  of  the  said  altera- 
tions of  said  note  ever  since  prior  to  Janu- 
ary!, 1889."  The  action  coming  to  trial, 
plaintiff  Introduced,  over  defendant's  ol>- 
Jection,  his  certificate  of  appointment  as 
receiver  by  the  comptroller  of  the  cur- 
nmcy,  and  rested.  Defendant's  counsel 
then  asked  the  court  to  dli'ect  a  verdict 
for  defendant,  for  the  reason  that  plaintiff 
had  proved  no  cause  of  action;  that  the 
answer  denied  that  th^  note  sued  on  was 
the  note  executed  by  the  defendant,  thus 
putting  the  burden  of  proof  on  plaintiff; 
and,  as  he  had  introduced  no  evidence  up- 
on that  qnestlon,  he  had  made  no  proof 
that  entitled  him  to  Judgment.  The  mo- 
tion was  dented,  and,  we  think,  properly. 
The  note  sued  on  and  described  In  the 
complaint  was  the  noteas originally  made 
for  f  1,000,— not  as  it  was  after  alteration ; 
and  this  note  for  f  1,000,  as  it  was  origi- 
nally, and  as  made  the  cause  of  action  in 
the  complaint,  defendant  did  not  deny 
making,  but  admitted,  and  then  pleaded 
facts  in  avoidance,  to- wit,  a  material  and 


nnautfaoriced  alteration.  It  Is  trae  the 
answer  alleges  that  "by  reason  of  said  al- 
teration defendant  alleges  that  the  note 
sued  on  in  this  action  is  not  bis  note,  and 
he  never  made  or  delivered  said  note  to 
the  payee  therein  named,  or  to  any  person 
whomsoever;*  but  this  was  not  such  a 
controversion  of  the  allegation  otthecom- 
plaint  that  defendant  made  and  delivered 
to  pialntm  the  fl,0u0  note  therein  de- 
scribed as  raised  any  issue  upon  tbatfact. 
The  note  sued  upon  was  the  note  stated 
in  the  complaint  as  plaintiff's  cause  of  ac- 
tion, to-wit,  the  fl.OOO  note  as  originally 
made;  and  defendant's  affirmative  allega- 
tion of  alteration  would  only  be  pertinent 
or  available  to  him  upon  the  theory  that 
he  had  made  such  a  note.  We  construe 
the  answer  to  be  an  admission— because 
not  controverted — that  d<tfendaAt  made 
the  note  as  it  originally  was,  and  as  de- 
clared in  the  complaint,  with  an  averment 
of  facts  designed  to  avoid  it.  The  burden, 
then,  as  correctly  held  by  theconrt  below, 
was  upon  the  defendant  to  prove  the  new 
matter  set  up  In  the  answer.  In  support 
of  such  defense  we  think  the  evideoee  fair- 
lyestabllsbes  ttaefollowingfacts:  Defend- 
ant Johnson  gave  the  original  note  to 
the  Madison  National  Bank,  ddivering 
the  same  to  8.  W.  Jacobs,  its  cashier. 
The  consideration  was  10  shares  of  tbe 
stock  of  the  bank.  It  was  then  a  note  for 
f  1,000,  both  in  figures  and  writing.  While 
it  was  in  the  possession  of  the  bank  it 
was  altered,  both  in  the  figures  and  writ- 
ing, so  as  to  make  it  a  note  for  f  1,06V. 
This  alteration  was  without  the  knowl- 
edge or  consent  of  the  defendant.  The  ev- 
idence strongly  tends  to  show,  and  upon 
the  argument  it  was  treated  as  a  tact, 
that  the  alteration  was  made  by  Cashier 
Jacobs.  Section  8595,  Com  p.  Laws,  de- 
claring tbe  law  of  this  state  In  r^ard  to 
the  alteration  of  written  instruments,  is 
as  folio ws :  "The  inten tional destruction, 
cancellation,  or  material  alteration  of  a 
written  instrument  by  a  party  entitied 
to  any  benefit  under  it,  or  with  his  con- 
sent, extinguishes  all  the  executory  obli- 
gations of  the  contractin  his  favor  against 
parties  who  do  not  consent  to  the  act." 
That  the  alteration  of  a  note  for  91,000  so 
as  to  make  it  a  note  for  $1,060  is  material, 
cannot  be  doubted.  That  it  was  inten- 
tional appears  from  the  evidence  as  to 
why  and  for  what  purpose  It  was  done. 
The  only  debatable  question  is,  was  it 
done  "by  a  party  entitied  to  any  benefit 
under  it,  or  with  bis  consent?"  Respond- 
ent insists  that  Cashier  Jacobs,  wbo  made 
the  alteration,  had  no  actual  or  Implied 
authority  from  the  payee  (the  bank)  to 
do  so,  and  that  no  evidence  was  offered  or 
introduced  tending  to  show  that  tbe  bank 
had  ever  ratified  the  act  of  Jacobs  in  mak- 
ing such  alteration.  The  test,  of  course, 
as  to  whether  the  bank  was  boun4  by  and 
liable  for  the  consequences  of  the  act  of  Its 
cashier,  no  expressauthoritybeingshown, 
would  be,  was  such  act  within  the  scope 
of  his  authority  as  such  cashier,  or  was 
it  snl>sequently  ratified  by  tbe  bank? 
Without  going  into  the  question  of  the 
original  authority  of  the  cashier  to  make 
the  bank  liable,  wo  think  tbe  court  erred 
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In  refasing  to  allow  defendant  to  show 
tb»t  the  bank  bad  treated  the  note  aa  a 
aote  for  f  1,060,  thus  at  least  tending  to 
■bow  aBsumption  and  ratification  by  the 
l>ank  of  the  act  of  the  cashier  in  making  it 
■a  note  for  the  latter  amount.  Col.  Mur- 
ray, for  the  defendant,  testified  that  be 
liad  traced  this  note  through  the  hooka  of 
the  bank.  Defendant'sconneel  then  asked 
to  have  produced  tiie  books  of  the  bank, 
4>t  which  be  had  given  previous  notice  to 
ftlaintiB's  attorney,  which  the  court  de- 
nied, on  the  ground  "  that  it  would  only 
corroborate  S.  W.  Jacobs'  statement  that 
the  stock  was  sold  above  par,  "but  the 
«Tident  object  ut  the  defendant  in  having 
produced  and  made  evidence  the  books  re- 
*  ferred  to  was  to  show,  if  he  could,  that 
the  bank  bad  adopted  the  work  of  its 
cashier,  and  carried  this  note  upon  its 
books  as  a  note  for  f  1,060.  Again,  after 
■ach  refusal  by  the  court,  the  same  wit- 
ness testified:  "When  I  was  at  the  bank 
examining  these  papers,  I  traced  this  note 
through  the  books  of  the  bank. "  He  was 
then  asked  if  such  examination  disclosed 
the  entry  of  this  note  upon  the  books  of 
the  bank  at  a  greater  sum  than  fl,000. 
Plaintiff  objected,  and  the  witness  was 
not  allowed  to  answer.  Upon  the  theory 
that  the  cashier's  act  of  altering  the  note 
did  not  bind  the  bank,  which  respondent 
Jnslsts  upon,  the  plaintiff  was  clearly  en- 
titled to  show  a  subsequent  ratification 
of  such  act  by  the  bank,  and  any  com- 
petent evidence  tending  to  establish  such 
teet  should  have  been  received.  The  books 
of  the  bank  would  be  competent  to  show 
what,  if  anything,  It  had  done  in  respect 
to  the  alteration.  That  the  books  of  the 
bank  showed  that  the  note  had  been  en- 
tered and  carried  as  a  discount  in  Its  altered 
condition  might,  perhaps,  not  be  proof 
of  ratification,  but  it  would  be  evidence 
of  It.  Respondent  suggests  in  his  brief 
that  the  demand  for  the  books  was  too 
general,  and  properly  refused  upon  that 

S round;  but  it  was  not  refused  upon 
liat  ground,  but  specifically  upon  anoth- 
er. The  call  fur  the  books  was  made  Im- 
•medlately  after  and  in  connection  with 
Oil.  Murray's  statement  that  he  had 
traced  the  note  through  the  books  of  the 
bank.  No  question  was  made  as  to  the 
•affidency  of  the  notice,  either  as  to  time 
or  deflnitenees.  The  ruling  of  the  court 
precluded  any  inquiry  as  to  its  adequacy, 
for  it  went  to  the  merits,  and  meant  that 
the  books  were  inadmlsBible  under  any 
notice.  It  is  conceded  by  all  that  tbe 
cashier  knew  tbe  note  bad  been  altered. 
The  current  knowledge  of  the  cashier  con- 
cerning the  discounts  of  the  bank  was  im- 
putable to  the  bank.  Farmers'  &  Trad- 
ers' Bank  v.  Kimball  Mllllag  Co.,  (S.  D.) 
47  N.  W.  Bep.  402;  Bank  v.  Town  of  New 
Mllford,  86  Conn.  93.  If  with  such  knowl- 
edge the  bank  took  up  tbe  note  in  Its  al- 
tered condition,  and  carried  it  on  its  books 
as  a  note  for  f  1,060,  Instead  of  for  $1,000, 
the  defendant  was  entitled  to  prove  It,  as 
tending  to  show  an  assumption  or  ratifi- 
cation of  the  unauthorized  act  of  Its  cash- 
ier. In  refusing  to  allow  defendant  to 
ahow  such  fact,  if  be  could,  either  by  the 
bank-books  or  by  evidence  of  their  con- 
4ents.  the  court  was  in  error. 


The  respondent  contends,  however, 
that,  even  conceding  that  the  note  was 
destroyed  by  tbe  alteration,  still,  as  no 
fraud  was  shown  on  the  part  of  the  bank, 
plaintiff  might  recover  "on  the  original 
contract  as  alleged  in  defendant's  an- 
swer. "  This  is  correct,  except  as  qualified 
by  the  words,  "as  alleged  in  defendant's 
answer."  Defendant's  answer  undertook 
to  state  A  defense  to  plaintiff's  complaint 
on  tbe  note,  not  to  a  complaint  on  the 
original  contract  for  the  sale  of  the  stock. 
When  plaintiff  abandoned  tbe  note  as  a 
cause  of  action,— if  he  did,— and  proceed- 
ed upon  the  orleinal  Indebtedness,  it  was 
as  though  he  amended  his  complaint, 
stating  tbe  substituted  cause  of  action, 
to- wit,  the  original  contract.  To  meet 
this  defendant  might  amend  bis  answer. 
It  does  not  appear  that  either  complaint 
or  answer  was  In  fact  amended;  but,  aa 
against  plalntlB's  application  to  be  al- 
lowed  to  recover  upon  the  original  con- 
tract, defendant  wasnot  confined  to  what 
he  had  pleaded  as  a  defense  to  tbe  promis- 
sory note,  but  was  entitled  to  show  any 
defense  he  might  have  pleaded  and  proved 
in  an  action  on  the  contract.  As  against 
tbe  note  he  might  not  be  entitled  to  show 
what  the  contract  was,  but  as  against 
an  action  on  the  contract  he  clearly  was 
so  entitled.  We  are  unable  to  determine 
from  the  abstract  whether  the  Judgment 
was  based  on  thenote  or  upon  the  indebt- 
edness. The  record  shows  that  at  the 
close  of  the  testimony  plaintiff  asked  the 
court  to  direct  a  verdict  in  bis  favor,  which 
was  denied.  The  plaintiff  then  produced 
the  note  in  court,  ottered  it  to  the  defend- 
ant to  be  canceled,  and  asked  that  Judg- 
ment be  rendered  against  him  upon  the 
pleadings  for  the  sum  of  f  1,000  that  be 
agreed  to  give  for  the  stock,  with  inter- 
est, as  alleged  in  bis  answer.  The  defend- 
ant then  asked,  if  plaintiff's  claim  to  re- 
cover was  based  upon  the  original  Indebt- 
edness for  which  tbe  note  was  given,  to 
show  by  competent  evidence  that  at  the 
time  of  the  sale  of  tbe  stock  and  tbe  giv- 
ing of  tbe  note  there  was  a  contempora- 
neous oral  agreement  between  (he  officer 
of  tbe  bank  making  the  sale  for  the  bank 
and  defendant  that  the  note  should  be  re- 
delivered and  surrendered  up  to  defendant 
upon  demand  and  a  return  of  tbe  stock, 
and  that  prior  to  tbe  commencement  of 
this  action  defendant  bad  tendered  back 
the  ^tnck,  and  demanded  bis  note.  This 
the  court  refused,  and  the  ruling  is  Justi- 
fied by  respondent  on  tbe  ground  that  the 
earthier  had  no  authority  to  make  the 
agreement  which  defendant  sought  to 
show.  But  seeking  to  recover  on  the  sale 
of  the  stock  was  a  full  recognition  by  the 
bank,  either  of  the  cashier's  authority  to 
make  tbe  sale,  or  of  Its  subsequent  ratifi- 
cation of  it;  but  It  cunld  not  adopt  the 
sale  without  adopting  the  terms  upon 
which  it  was  made.  It  Is  elementary  law 
that  a  principal  cannot  avail  himself  of 
the  uuautborlEed  act  of  bis  agent  so  far 
as  It  Is  advantageous  to  him,  and  repudi- 
ate Its  obligations;  and  this  rule  applies 
as  well  to  implied  as  to  express  ratifica- 
tion. When,  therefore,  plaintiff  sought  to 
recover  upon  the  original  agreement,  de- 
fendant should  have  been  allowed  to  show 
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the  eoBtemporanfooB  agreement  concern- 
tDK  the  sale  made  with  tbe  eastaler,  for  It 
conBtltoted  a  part  ot  the  terms  of  tbe  sale. 
Taking  tb«  two  parts  togetber,— and  we 
must  asanme  that  defendant  conld  have 
proved  such  agreement,— it  appears  that 
defendant  only  bought  the  stock  upon  tbe 
eoDdltlon  tbat  tbe  bank  wou]d  take  It 
back,  If  he  bo  desired,  and  snrrender  his 
note  to  blm.  Tbe  bank  could  not  ratify 
and  adopt  the  sale  without  adopting  this 
condltlcMi,  lor  the  condition  was  a  part  of 
the  sale.  Section  3978,  Comp.  Laws. 
Eberts  v.  Selovr,  44  Mich.  519,  7  N.  W.  Rep. 
235;  MfClnre  v.  Briggs,  68  Vt.  8S,  2  Atl. 
Rep.  668;  Mercler  r.  Copelan,  73  Ga.  686. 
Controlled  by  these  views,  we  are  obliged 
to  reverse  tbe  Jndgnient  of  tbe  court  be- 
low.   All  tbe  Jndges  cooctirrlog. 


Paddock  et  al.  v.  Baloobd,  Sberltf,  et  ai. 

(Supreme  Court  of  South,  Dalmta.   Kaj  28, 1891. ) 

BjtnXW  ON  APFEAI.— ClAIMIHO  EzsvFTiasg— Ap- 
PBAJ8BinNT— IlXBAAL   BBIZUBE— JcDaMBST   FOB 

Labob. 

1.  The  findlnn  of  fact  hj  a  referee  win  nut 
be  dlstarbed,  if  tnem  is  any  substantial  erldenoe 
to  aapport  them. 

9.  Under  saotioa  BIV),  CMnp.  I<aws,  provldiBK 
how  a  indgment  debtor  inay  olaim  Us  additional 
elBBiptions,  it  is  not  a  fatal  omissloix  tbat  the 
aohedule  made  by,  the  debtor  fBils  to  state  that  it 
includes  all  his  personal  proper^.  Tbe  section 
itself  contemplates  tbe  possibility  of  such  an 
omission,  and  speciflcally  declares  the  conse- 
qnenoea,  not  that  tiie  schednle  shall  be  void,  but 
mat  omitted  property  shall  not  be  eoiempt. 

8.  Whea  the  ezeoutton  debtor,  inthin  tlie 
time  limited  by  statute,  drivers  io  the  officer 
haying  the  ezeoution  the  schedule  provided  for 
in  said  section  B180,  it  becomes  the  duty  of  the 
officer  to  see  that  an  appraisement  is  made  as 
provided  in  sections  BlSi.  and  S182;  and,  in  an 
action  by  the  execution  debtor  against  the  officer 
for  taldng  such  property,  be  cannot  claim  in  his 
defense  that  the  property  was  not  shown  to  be 
exempt  because  no  appraisement  was  made. 

4.  The  allegation  or  proof  that  the  judgment 
upon  which  the  execution  was  issued  Is  "a  judg- 
ment for  labor"  is  not  equivalent  to  an  allegation 
or  proof  that  it  was  a  judgment  for  "laborer's 
er  meohanio's  wages, "  within  the  meaning  of 
aecUonKltS. 

6.  A  party  involdng  the  i^oteotion  of  a  pro- 
vise  or  exception,  to  avoid  the  effect  of  a  general 
law,  must  show  himself  dearly  within  tbe  terms 
of  the  exception. 
OSvUabuB  by  the  Court.) 

Appeal  from  district  court,  Brookings 
county.  . 

PhttoHattanA  CadyA  Wright,  tor  ap- 
pdlants.  Truman dtlHitebellHtiiMatbewB 
A  Marpby,  for  respondents. 

Kkllam,  p.  J.  On  tbe  16tb  day  of  Au- 
gust. 1S87,  defendant  Balgord,  as  sberlfl  of 
Brookings  county,  levied  upon  and  after- 
war4a  sold  one  bay  mare  as  the  propei-ty 
of  plaintiff  Chester  M.  Paddock,  upon  an 
execution  Issued  upon  a  Judgment  against 
said  Paddock.  Defendant  Flsber  was  the 
Judgment  creditor,  and  directed  such  eeiz- 
ore  and  sale.  Tbe  plaintiffs  sought  to  re- 
cover theTalneofthemare,  on  tbegrounds 
tbat  one  undivided  half  of  the  same  was 
tbe  property  of  plaintiff  Mary  C.  Paddock, 
and  not  liable  for  Cbester  M.  Paddock's 
debts,  and  tbat  the  other  undivided  ball 
interest,  belonging  to  Chester  M.  Paddock, 


was  exempt  from  execution.  IMtadants 
denied  that  Mary  C.  Paddock  owned  any 
inta«st  in  the  mare,  and  resisted  Chester 
M.  Paddock's  claim  of  exemption,  on  the 
ground  that  tbe  Jadgment  on'whieb  tbe 
execution  was  Issued  was  a'Jodgment  for 
labor, "  against  which  tbe  mare  was  not 
exempt.  So  that  tbe  questions  on  tbe 
trial  were,  who  owned  the  property,  and 
was  Chester  M.  Paddock's  interest  ex- 
empt? The  case  was  referred  to  a  referee 
to  hear  and  determine  all  issues  at 
fact,  and  to  report  his  flndlugs.  The  rec- 
ord shows  no  exceptions  to  any  part  of 
the  evidence,  or  to  any  ruling  of  tbe  ref- 
eree; BO  that  but  little  Is  reqnlred  of  as 
bat  to  examine  tbe  evMenee  saffldently  to. 
ascertain  whether  there  is  any  substan- 
tial testimony  supporting  the  fiBdings  to 
wbich  appellants  object,  for  bo  rule  of 
practice  Is  now  more  frequently  asserted 
than  tbat.  If  there  Is  any  sobstantlal  evi- 
dence snxtaining  the  findings  of  tbe  court 
or  referee,  foch  findings  will  aot  bo  dis- 
turbed, (Phillip  Best  Brewing  Co.  v.  Pllla- 
bury  A  Hnrlbat  EI.  Co.,  5  Dak.  «2.  37  N. 
W.  Rep.  768,)  and  then  whether  such  find- 
ings, if  allowed  to  stand,  Jostify  the  Judg- 
ment predicated  upon  them. 

Tbe  first  asslgnntent  of  error  la  that  the 
referee  erred  In  finding  that  Mary  C.  Pad- 
dock was  tbe  owner  of  a  une-half  Interest 
In  the  mare  in  controversy.  There  was 
certainly  some  evidence  In  support  of  the 
referee's  finding  as  to  this  fact,  both  her 
self  and  hnsband  testifying  to  it  positive- 
ly ,  and  explaining  folly  the  sonrce  of  ber 
title  and  manner  of  acquiring  it.  Against 
this  defendants  introduced  evidence  tend- 
ing to  disprove  her  claim  of  ownership. 
The  question  of  fact  thns  In  dispute  is  de- 
termined by  the  referee  In  favor  of  plaintiff 
Mary  C.  Paddock,  and  we  cannot  dietarb 
it. 

Itie  second  and  third  assignments  allege 
error  upon  tbe  part  of  the  court  In  hold- 
ing that  Chester  M.  Paddock's  interest  la 
tbe  mare  was  exempt,  under  the  statutory 
provisions  for  additional  exemptions,  for 
the  reason  that  the  schedule  wbich  be  de- 
livered to  defendant  the  day  following  tbe 
levy  dki  not  show  tbat  it  inclnded  all  his 
personal  property,  as  provided  In  section 
51S0,  Comp.  Laws,  and  that  his  personal 
property  did  not  exceed  fl.BWl  in  valne. 
We  do  not  think  the  failure  of  the  schedule 
to  state  that  it  cont,ained  all  tbe  debtor's 
personal  property  wonld  be  fatal  to  it,  as 
one  of  tbesfeps leading  to  theend  in  view, 
to-wit,  the  selection  of  the  debtor's  addi- 
tional exemptions,  in  the  event  ot  bis  hav- 
ing more  than  91.500  worth  of  personal 
property.  The  section  itself  contemplates 
tbat  property  of  the  debtor  may  be  either 
deliberately  or  Inadvertently  omitted 
without  rendering  the  schedule  void  or  In- 
operative, for  it  declares  what  the  conse- 
quences of  such  omlasion  shall  be,  to-wlt, 
that  "any  property  owned  by  the  debtor, 
and  not  included  in  the  schedule,  shall  not 
be  exempt  as  aforesaid ;  *•  and  it  was  not 
Intended  that  this  schedule  should  show 
the  value  of  the  aTticles  listed,  nor  tbat 
tbetr  aggregate  value  did  not  exceed  fl,- 
500.  That  was  to  be  determined  by  an 
appraisement,  to  be  made  under  the  direc- 
tion of  tbe  defendant,  who  was  the  sheriff. 
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It  Is  temnA  by  tb«  TCf«ree,  and  eonceded 
as  a  fact,  that  au  appraleentent  was 
made ;  but  aeetlon  5181  made  tt  the  duty 
of  the  ahertlf  tu  aee  that  It  waa  made, 
dtber  the  debtor  or  the  creditor  faillag  to 
aeleet  an  apprataer,  It  was  iacambent  on 
tiM  defendant,  as  Bherlff,  to  make  auch 
selection.  Hia  failure  to  perform  bia  daty 
la  that  reapect  cannot  now  be  made  to 
irork  to  bia  advaataiire. 

The  tTTO  remaining  aaalgnmenta  are  er- 
ror  of  the  court  in  rendering  and  rctfnaiug 
to  vacate  the  }adgment,  baaed  upon  the 
report  of  the  referee,  which  it  ia  claimed  en- 
tlridy  tgiiorea  and  faUa  to  find  apon  one  of 
ttM  Tltiil  toauea  In  the  case.  PlafntilTs 
eompiaiat  alleged  that  Us  intereat  In  the 
property  taken  waa  exempt  under  the  atat- 
ate  providing  for  addlttunal  exemptiona, 
and  that  he  bad  done  all  the  lavr  required 
of  blm  to  eatabllab  such  exemptiona,  tu- 
wlt.  gave  timely  notice  to  the  aberilf  that 
be  claimed  the  same  aa  exemot,  and  deiiv 
ered  to  blm  a  verified  acbeanle  d  bin  per< 
aonal  property.  To  meet  tbia,  defendanta' 
answer  averred  that  the  Judgment  to  eoV- 
leet  wbieb  the  property  waa  tanea  waa 
"a  Judgment  for  labor, "  against  wbieb  It 
waa  claimed  theborae  would  notbeezempt 
iiBder  section  6186,  Com  p.  Laws.  Tbls, 
being  new  matter  not  relating  to  a  coim- 
ter^daim,  woold  In  general  be  deemed  to 
ba  eoatroverted,  and  tbna  would  be  ralaed 
a  very  material  Issua  In  the  case;  bntw* 
do  BOt  think  the  allegation  tbat  the  Judg- 
ment was  "a  Judgment  for  labor**  toequlv- 
alent  to  an  ailegatloD  tbat  It  was  a  Judg- 
mrat  for  "laborer's or  mechanic's  wages. " 
We  think  Itmlgbt  be  a  datan  for  labor,  and 
still  not  be  a  claim  for  "laborer's 
wages, "  within  the  meaning  orthentat>. 
ute.  "  Labor, "  either  aa  a  noun  or  a  verb, 
la  a  comprebenalve  word,  and  does  not 
aeem  to  carry  to  its  derivative  "laborer," 
aa  ordinarily  need,  its  full  original  .mean- 
ing. The  architect  labors  upon  a  plan 
and  apeciflcations  for  a  building,  but  be  la 
not  a  laborer.  Price  v.  Kirk,  90  Pa.  St.  47. 
The  traveliag  salesman  nndonbtedly  lap- 
bora,  bnt  he  la  not  a  "laboring  man  "  ent^ 
tied  to  bare  his  wages  exempt.  Wildner  v. 
Ferguson,  (Minn.)  48  N.  W.  Rep.  7»4.  No 
matter  how  actively  or  constantly  a  pby- 
aklan  may  exert  biroaelf  in  his  profession, 
tabbing  day  and  night,  he  Is  not  regarded 
by  the  very  law  we  are  now  considering 
aa  a  laborer,  nor  is  his  compensation  "la- 
borer'a  wages;"  for  it  la  therein  named 
and  provided  as  outside  of  and  not  includ- 
ed in  "  laborer's  and  mechanic's  wages." 
Beetion  5186.  The  performance  of  a  theat- 
rical actor  la  ofteu  very  bard  labor,  and 
y«t  the  performer  is  not  a  laborer.  In  re 
Ho  King,  8  Sawy.  488, 14  Fed.  Rep.  724.  In 
this  case  the  opinion  says:  "Etymologle- 
ally,  a  'laborer'  is  any  one  who  labora. 
Be  may  labor  physically  or  mentally; 
gratuitously  ur  for  reward ;  for  himself  or 
fOranother;  freely  or  undercontrol.  How- 
aver  be  labors,  he  is,  in  the  broad  sense,  a 
'laborer.'  But  tbat  sense  Is  never  imput- 
ed, in  ordinary  speech,  or  writing,  unless 
tbere  Is  something  in  the  context  or  the 
clrcamstances  to  imply  that  it  Is  Intended. 
A  laborer,  in  the  sense  of  this  statute  and 
tbe  treaty,  is  one  that  hires  himself  out, 
or  la  birad  oat,  to  dw  physical  toil.  *    A 


Judgment  for  labor  is  not  neeeasarlly  a 
Jndgment  for  "laborer's  wages."  The 
labor  may  be  of  a  character,  as  above 
illustrated,  not  Inteniled  by  the  law  to  be 
thus  favored,  or  tbe  compensation  earned 
and  claimed  may  not  be  "  wagrea,"  in  the 
sense  in  which  that  word  iscommonly  and 
in  this  statute  used.  A  party  Invoking 
the  protection  of  a  proviso  or  exception, 
to  avoid  tbe  ellect  of  a  general  law,  must 
allow  himself  clearly  within  the  terms  of 
the  exception.  U.  S.  v.  Dickson,  15  Pet. 
166k  And  so,  we  think,  tbe  allegation  that 
tbe  Judgment  nnder  which  tbia  property 
was  taken  was  a  "Judgment  for  labor," 
would  nr>t,  if  proved  as  alleged,  without 
more,  and  so  found  by  the  referee.  Justify 
tlie  taking  ot  this  property.  If  It  were  oth- 
erwise exempt.  Tbe  findings  of  the  referee 
show  that  tbe  plaintiff  bad  done  on  bia 
part  all  be  was  reqnired  by  the  law  to  do. 
In  tbe  llrat  boatance,  to  eatabllsb  bis  claim 
to  have  this  property  exempt.  He  bad, 
within  the  time  fixed  by  statute,  delivered 
to  defendant  a  verified  schedule  of  his  per- 
sonal property,  including  this  borne,  and 
a  notice  that  be  claimed  all  of  auch  prop- 
erty as  exempt.  It  then  became  the  doty 
of  the  sheriff  (defandant)  to  have  the  prop- 
erty thus  scheduled  appraised,  and  until 
that  was  done,  and  shown  to  exceed  In  tbe 
aggregate  f  1,500,  there  was  no  further  du- 
ty upon  the  plaintiff.  We  think,  upon  the 
record  before  ns,  tbe  plaintiffs  were  enti- 
tled to  recover.  The  Judgment  is afSrmed. 
AU  the  Judges  concurring. 


Mrrcbants'  Nat.  Bank  v.  McEinnbt  et  al. 

(Supreme  Court  <tf  8ovlM>akot».   May  38, 1891.) 

Cooarr  CoimuHOiiBas  na  Facto— ArtoiiraiixiiT 
or  KceisTSB  or  Dssos— Couarr  Oboamisatkmi 

— WaRBA}IT8. 

1.  Under  and  by  virtue  of  the  provlaioiu  of 
chapter  21,  Code  1877,  tlie  governor  of  the  late 
territory  of  Dakota  proceeded  to  organize  tbe  un- 
organized county  of  Douglas,  by  appointing 
three  oonnty  commlulonerB  therefor,  as  provided 
in  aaid  act,  apon  a  petlHon  preseoted  t«  blm 
pnrportlaflr  to  be  rignad  by  the  voters  of  said 
county,  but  whioh  contained  tbe  naaea  of  pec- 
sons  not  residents  of  tbe  county,  and  the  namea 
of  persoDs  slened  thereto  without  their  knowl- 
edge, and  when  there  were  not  to  exceed  20  voters 
in  said  county.  But  it  is  not  shown  by  the  rec- 
ord tbat  ttie  governor  had  any  knowledge  that 
any  name  upon  the  petition  was  act  genuine,  or 
iliat  tbere  were  not  tlie  reqnired  anmber  of  vot- 
ers in  said  county.  Held,  tbat  tbe  commissioners 
BO  appointed  were  He  facto  oommissi oners,  and. 
they  having  appointed  tbe  other  county  oiBcers  of 
said  county,  the  organization  was,  at  least,  a  de 
facto  county  organization. 

8.  Only  two  of  tbe  comity  oommisiiloners  ap- 
pointed by  tbe  governor  reeeived  their  commis- 
sions and  qoaiifled,  but  tbese  proceeded  to  ap- 
point a  register  of  deeds,  wbieb  ofMoer  was  by 
statute  maae  ex  ojleio  oonnty  olerlc,  who  quali- 
fied and  entered  upon  the  duties  of  bis  ofSce. 
Held,  tbat  such  register  of  deeds  and  ex  offlcio 
oonnty  clerk  waa  a  de  facto  officer. 

8.  The  two  commissioners  with  tbe  register 
at  deeds  appointed  by  them,  as  ex  nfftcHa  eoonty 
derit,  appointed  a  third  oommiasioner  la  plaoe 
of  tbe  one  appointed,  but  who  failed  to  qualify, 
who  qualified  and  entered  upon  and  disobargad 
tbe  duties  of  bis  office  as  such  couunissioner. 
Held,  that  such  third  commissioner  was  a  de 
/octo  officer. 

4.  The  three  county  commissioners  appointed 
the  other  oonnty  oflloers  of  tbe  county,  wtao  daly 
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3nallfled  and  entered  upon  the  discharge  of  their 
atlea  as  anoh  coontj  officers,  and  8ncb  county 
organization  continued  to  transact  the  business 
of  said  county  for  more  than  a  year.  Held,  that 
the  county  organization  was,  at  least,  a  defacto 
county  organization,  and  the  acts  of  the  officers, 
••  to  the  publio  and  third  perscHis,  were  valid. 

6.  The  board  of  county  commissioners,  ae 
omtatltated  and  organized,  allowed  certain  ao> 
counts  and  issued  county  orders  or  warrants, 
signed  by  the  chairman  of  the  board,  county' 
olerk,  and  sealed  with  the  seal  of  the  county. 
Held,  that  such  orders  or  warrants  were  prima 
fcusie  valid  and  binding  upon  the  county. 

6.  The  legislature  passed  an  act  segregating 
the  county  of  Donelas  from  the  other  portions  of 
the  territory,  defining  its  boundaries,  and  giving 
It  its  name.  .Held,  that  there  immediately  came 
into  existence  the  usual  oounty  offices  in  such 
county,  and  that  the  filling  of  such  offices  by  the 
appointment  of  the  county  commissioners  by  the 
governor,  and  the  other  oounty  officers  by  such 
commissioners,  was  the  filling  of  de  Jure  offices, 
and  made  all  the  offlceia  of  said  county,  who 
qoalifled  and  acted  nnder  such  appointment,  at 
least  defacto  officers. 

7.  The  county  orders  or  warrants  in  conlro- 
versy  in  this  action  having  been  issued  by  a 
board  of  oounty  commissioners,  who  were  at  least 
officers  Aefado,  are  pri7na/ac(e  valid  and  bind- 
ing upon  the  county;  and  hence  the  plaintUt, 
having  failed  to  establish  the  invalidity  of  the 
warrants  and  a  breach  of  the  express  warranty 
made  at  the  time  of  the  pnrdiaaeoi  the  warrants, 
was  not  entitled  to  a  jnogment,  nnder  the  find- 
ings of  the  refere3. 

(^Vabus  try  the  Court) 

Appeal  from  district  coart,  Yankton 
county. 

L.  B.  French  and  J.  H.  Teller,  tor  appel- 
lants. B,  B.  Tripp,  {Bartlett  Tripp  and 
Robert  Dollard,  of  counsel,)  fur  respond- 
ent. 

ConsoN,  J.  This  Is  an  action  to  recover 
of  the  defendants  the  consideration  paid 
by  plaintiff  for  certain  Douglas  county 
warrants,  alleged  to  have  been  sold  and 
transferred  by  the  defendants  to  the  plain- 
tiff in  the  year  1881.  The  case  was  tried  by 
a  referee,  who  found  and  reported  the 
tacts,  upon  which  a  Judgment  wcui  ren- 
dered by  the  court  in  favor  of  the  plaintlH 
for  f  2,908.15  and  costs.  From  this  Judge- 
ment and  order  tor  Judgment  the  defend- 
ants appeal  to  this  court.  Before  consid- 
ering the  appeal  upon  its  merits,  it  will  be 
necessary  to  dispose  of  a  preliminary  ob- 
jection made  to  the  bearing  of  this  appeal, 
upon  the  ground  that  there  is  no  bill  of  ex- 
ceptions In  the  record.  It  is  contended  by 
the  respondent  that  It  moved  for  Judg- 
ment In  the  court  below,  "upon  the  plead- 
ings In  said  action,  evidence  taken  there- 
in, report  ol  the  referee,  and  all  proceed- 
ings bad  in  the  case, "  and'  that  the  evl- 
denceand  proceedings  can  only  l>e  brought 
before  this  conrt  by  a  bill  of  exceptions. 
There  would  be  much  force  in  the  objec- 
tion U  the  appeal  was  from  the  order  only, 
but  as  It  Is  taken  from  the  judgment  also, 
which  brings  before  us  for  review  the  Judg- 
ment roll,  which  contains  the  pleadings, 
report  of  the  referee  and  judgment,  which 
can  be  reviewed  in  the  absence  ot  a  bill  of 
exceptions,  the  objection  is  without  merit,. 
BO  far  as  It  is  made  to  the  record.  This 
court  will  only  look  Into  the  Judgment 
roll,  and  the  errors  assigned  thereon,  and 
determine  whether  or  not  the  Judgment  Is 
snstained  by  the  pleadings  and  findings  of 


tact.  TbiBiaaU,a8wennderatandthem,tIie 
counsel  tor  appdlanta  ask  us  to  do;  heujce 
ttie  objection  is  disposetl  of  by  the  decLrion 
ot  this  conrt,  made  on  the  motion  to  dis- 
misa  this  appeal  at  the  April,  1880,  term  o( 
this  coort.  46  N.  Vf.  Rep.  208.  See.  also. 
Blossom  ▼.Ferguson,  13 Wis.  76;  Bailroad 
Co.  ▼.  Lyons,  80  Wis.  «1. 

This  brings  as  to  the  merits  of  the  case. 
The  plaintiff  In  its  complaint  alleges  that 
defendants  warranted  the  said  county  or- 
ders, so  sold  by  them  to  tbla  plaintitf,  to 
be  the  warrants  of  said  Douglas  couotv, 
and  to  be  binding,  according  to  tbeir  pju- 
port,  upon  said  county;  and  it  fartlier 
alleges  that  said  warrants  were  wholly 
false,  forged,  fictitious,  frandulent,  and 
void.  The  answer  puts  in  issue  these  al- 
legations. It  is  claimed  by  respondent 
that  these  warrants  were  Illegal  and  void, 
for  the  reason  that  they  were  Issued  by  a 
pretended  board  ot  county  commissionen 
ot  Douglas  county,  which  was  illegally 
appointed,  and  acted  without  authority 
of  law.  The  referee  finds  that,  as  to  the 
warrants  described  In  the  fourth  cause  of 
action,  there  was  an  express  warranty  on 
the  part  of  the  defendants;  and  benoe  it 
becomes  necessary  tor  us  to  determine  tiM 
validity  of  the  organisation  of  said  Doug- 
las county,  and  of  these  warrants,  not- 
withstanding the  referee  fouAd,  as  to  the 
balance  ot  the  warrants,  that  there  was 
no  express  warranty,  it  will  be  neces- 
sary, therefore,  to  briefly  state  the  tacts 
disclosed  by  the  findings  In  reference  to 
the  organisation  ot  that  county. 

At  a  session  ot  the  territorial  leglslatnrs 
ot  the  territory  ot  Dakota  prior  to  Febm- 
ary,  1881,  Douglas  connty  was  segregat- 
ed from  the  balance  of  the  territory,  its 
boundaries  defined,  and  its  name  given 
to  it ;  but  it  remained  unorganised  nntU 
the  spring  of  1881,  when  a  petition  pur- 
porting to  be  signed  by  the  voters  ot  said 
Douglas  county  (how  many  does  not  ap- 
pear from  the  record)  was  presented  to 
Qor.  N.  O.  Ordway.  then  governor  ot  said 
territory,  praying  tor  the  organisation  ol 
said  county.  Some  of  the  names  appear- 
ing on  the  petition  the  referee  finds  were 
signed  thereto  without  the  knowledge  or 
consent  of  the  parties  whose  names  so  ap- 
pear thereon ;  that  the  petition  contained 
names  of  persons  not  residents  ot  said 
Douglas  county;  and  that  et  the  time 
said  petition  was  presented  to  the  govern- 
or, and  the  commissioners  hereinafter  re- 
ferred to  appointed,  there  were  not  to  ex- 
ceed 20  voters  living  In  said  connty.  The 
governor,  without  any  knowledge,  so  far 
as  the  record  discloses,  that  said  petitioa 
was  not  what  it  purported  to  be,  and  that 
there  were  not  50  voters  In  said  Douglas 
county,  appointed  Walter  H.  Brown,  E.  B. 
Hoyett,  and  Charles  H.  StUwell  connty 
commissioners  of  said  county.  StUwell 
did  not  receive  his  commmisslon,  'and 
tailed  to  qualify,  but  Brown  and  Hoyett 
qualified  by  taking  the  requisite  oath,  and 
filing  a  bond  as  provided  by  law,  and 
thereafter  acted  as  such  commissionen. 
The  two  commissioners.  Brown  and  Hoy- 
ett, appointed  one  Alfred  Brown  as  regis- 
ter of  deeds  and  ex  ofBclo  connty  clerk, 
who  duly  qualified.  The  twocommlssion- 
ers  then,  acting  with  Alfred  Brown,  ez 
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oOeio  eoonly  clerk,  appointed  one  Frank 
Meeee  a  third  county  commlasioner  to  fill 
tbe  vacancy  cansed  by  the  failure  of  Stil- 
TreU  to  qualify.  Neese  qaallfled,  and  was 
elected  chairman  of  the  boara.  The  board 
BO  constltDted  appointed  tbeother  county 
offlcera  of  said  county  provided  for  in  or- 
Kaniaed  coantiea,  who  qualified  and  en- 
tered upon  the  discharge  of  their  duties  as 
such  county  officers,  and  tbe  county  gov- 
ernment so  oncaniaed  continued  to  trans- 
act the  buslneaa  of  the  county  for  more 
than  a  year.  During  the  year  1881  aaid 
board  issued  county  orders  or  warrants 
of  said  county,  signed  by  Frank  Neese  as 
chairman  of  the  board,  Alfred  Brown  as 
county  clerk,  and  sealed  with  the  seal  of 
tbe  county, — a  portion  of  which  were  the 
warrants  In  controversy  in  this  action. 
Tbe  referee  further  finds  that  defendants 
bad  no  knowledge  of  the  alleged  illegal 
4>rKanliatlon  of  said  Douglas  county,  or 
that  said  warranto  had  been  irregularly 
or  fraudulently  Issued,  or  that  they  were 
not  good  and  valid  warrants  of  said 
-county,  issued  in  payment  of  a  valid  sub- 
sisting Indebtedness  of  said  county,  and 
that  said  defendants  had  no  knowledge  of 
any  facta  tending  to  show  that  said  war- 
rants were  illegally  or  fraudulently  issued. 
And  tbereferee further  finds  that  tbe  plain- 
titt  bad  no  knowledge  of  any  facts  tending 
to  show  said  warrants  were  illegally  or 
Irandnlently  issued. 

Tbe  law  in  force  at  that  time  tor  tbe  or- 
ganisation of  new  counties  was  chapter 
21,  Code  1877,  sectious  1,  2,  and  8  of  which 
are  as  follows:  "Section  1.  Whenever  the 
▼oters  of  any  unorganized  county  In  this 
territory  shall  be  equal  to  fifty  or  up- 
wards, and  they  shall  desire  to  have  said 
county  organised,  they  may  petition  the 
governor,  setting  forth  that  they  have^e 
requisite  nnmberof  voters  to formacounty 
organization,  and  request  him  to  appoint 
tbe  officers  specified  in  tbe  next  section  of 
this  act.  Sec.  2.  Whenever  tlie  voters  of 
any  unorganised  county  in  the  territory 
shall  petition  the  governor,  as  provided 
in  the  preceding  section,  and  the  said  govr 
crnor  shall  be  satisfied  that  such  county 
has  fifty  legal  voters,  it  shall  be  the  duty 
of  the  governor,  and  he  is  hereby  author- 
ised, to  appoint  three  persons,  residents 
thereof,  county  commissioners  for  such 
county,  who  shall  hold  their  office  until 
tbe  first  general  election  thereafter,  and 
nntil  their  successors  shall  be  elected  and 
qualified.  Sec.  8.  Said  county  commls- 
flionera,  after  having  quallfisd  according 
to  law,  shall  appoint  all  tbe  county  of- 
flcera of  said  county  required  bylaw,  who, 
after  having  qualified,  shall  hold  their 
office  until  tbe  next  general  election,  and 
until  their  sbccessors  shall  have  been  elect- 
ed and  qualified. " 

It  will  be  observed  that  the  first  section 
provides  that  "  whenever  the  voters  of  an 
unorganised  county  shall  be  equal  to  fifty 
or  more,  and  they  shall, "  etc.,  and  that 
by  tbe  second  section  it  Is  provided  that 
"  whenever  the  voters  of  an  unorganized 
county  •  •  •  shall  petition  tbe  gov* 
emor  as  provided  In  tbe  precedlugsection, 
and  the  said  governor  shall  be  satisfied 
that  said  county  has  fifty  legal  voters,* 
etc..  tbe  governor  shall  appoint  three  per- 


sons commissioners  of  said  county,  etc. 
Appellants  contend  tiiat  the  legislature 
has  left  the  matter  of  determining  the  fact 
whether  there  were  the  requisite  50  votera 
to  the  governor,  while  the  respondent  as 
strenuously  insists  that  there  must  exist, 
as  a  matter  of  fact,  the  50  voters  in.  the 
county,  and  the  governor  must  also  be 
satisfied  of  that  fact  before  he  has  Juris- 
diction to  act  at  all  In  tbe  premises.  Tbe 
question  Is  not  free  from  difficulty,  but  we 
are  Inclined  to  adopt  the  theory  of  the  law 
contended  for  by  the  appellants,— that 
when  the  petition  sets  forth  that  there  are 
tbe  requisite  number  of  voters  in  tbe  coun- 
ty, and  the  governor  is  satisfied  of  that 
fact,  his  decision  must  be  regarded  as 
prima  facte  a  determination  of  a  matter 
left  to  his  Judgment  and  discretion,  so  far, 
at  least,  as  tbe  public  and  third  parties 
are  concerned.  Tbe  power  to  organize 
new  counties  was  primarily  in  the  legis- 
lature, but  that  body  saw  proper  to  pro- 
vide for  their  organization  by  general 
laws,  and,  having  done  so,  these  laws 
must  recelva  a  reasonable  construction. 
The  legislature  having  made  it  tbe  duty  of 
the  governor,  when  he  was  satisfied  that 
a  county  had  60  voters  and  upwards,  and 
they  peUtlon  him  for  an  organization,  to 
proceed  and  organize  it,  by  the  appoint- 
ment of  three  commissioners,  it  would 
seem  that  such  appointment  could  not  l>e 
questioned  in  a  collateral  proceeding, 
where  neither  the  county  nor  its  officers 
are  parties.  To  allow  the  decision  of  the 
governor  to  l>e  controverted  in  such  a  case 
would  be  to  overturn  the  doctrine  loug 
established,  that  the  acts  of  de  facto  officer* 
are  good  as  to  the  public  and  third  per- 
sons. The  learned  counsel  for  respondent 
has  invoked  the  rule  applied  In  many 
cases  affecting  the  title  to  property,  or  the 
right  to  issue  county  or  municipal  bonds, 
where  it  has  been  held  that  the  fact  of  the 
existence  of  certain  conditions  precedent 
to  the  right  of  the  officers  to  act  must  be 
shown  before  the  officer  has  Jurisdiction 
to  act  at  all ;  and  cites  Cagwin  v.  Town 
of  Hancock,  84  N.  Y.  682;  Liebmau  v.  City 
and  County  of  San  Francisco,  24  Fed.  Bep. 
705;  Mulligan   v.  Smith,  59  Cal.  206. 

We  think  there  is  a  well-defined  distinc- 
tion in  principle  between  this  class  of  cases 
and  the  case  at  bar.  In  those  cases,  and 
cases  of  that  class,  thecondltlon  precedent 
must  exist  before  any  action  Is  authorized 
on  the  part  of  any  officer.  It  was  not  pro- 
vided in  those  cases  that  the  facts  should 
be  found  to  exist  or  be  proved  to  exist  to 
the  satisfaction  of  some  officer  specified, 
who  is  authorized  tp  act  when  be  is  so 
satisfied.  But  in  the  case  at  barlt  is  made 
the  duty  of  the  governor  to  appoint,  and 
he  is  authorized  to  appoint,  county  com- 
missioners, when  the  voters  present  to  him 
a  petition  setting  forth  that  they  have 
the  requisite  number  of  voters,  and  request 
the  organization  of  the  county,  and  he 
shall  be  satisfied  that  the  county  contains 
50  or  more  voters.  The  term  "satisfied" 
imports  examination,  investigation,  and 
a  decision.  We  are  of  the  opinion,  there- 
fore, that  the  legislature  intended  to  vest 
in  the  governor  the  power,  in  the  first  In- 
stance, at  least,  to  determine  the  question 
of  whether  or  not  there  are  60  voters  u 
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tb«  conntT-,  and  tba*  tbo  langaage  ased  la 
broad  encMigh  to  carry  oat  that  inten- 
tion.  Tli»  leglalatnre  evldeotly  Intended 
to  vest  tn  the  executive  aatborlty  to  or^ 
Sanlie  aew  counties,  and,  to  prevent  qne»- 
tloBB  InrolvlB?  the  legality  of  socb  organ- 
laatlone  being  raised  to  a  coHateral  pro- 
ceeding, It  intended  to  make  his  dedakm 
BO  tar  eonclUBlve  nn  to  make  such  an  or- 
ganizatiOD  at  least  a  de  facto  oivanica> 
tion.  It  cannot  b*  presumed  that  the  leg- 
islature intended  to  le&ve  so  important  a 
matter  as  the  4>rganiratioD  ot  a  newcouiK 
ty,  as  respectB  the  public  and  third  per- 
sons, to  be  determined  by  tiie  comrts,  years 
perhaps  after  the  orgaaiaatlon  of  such 
county,  and  vrhen  Important  rights  have 
been  acquired  under  surb  organizatioB. 
Can  the  public  be  expected  to  r»«xamfiM 
the  proceedings  of  the  govarsor,  a8cer» 
tatn  whether  or  not  the  sigDaturee  to  tba 
petition  are  genuine,  take  a  ceaaus  of  the 
eonaty,  and  ascortain,  at  its  peril, 
whether  or  not  there  actually  existed  tba 
required  number  of  voters  in  the  coanty 
to  authorise  the  govemur  to  organise  It, 
before  it  can  transact  business  vrith  the 
eomty  officers  of  such  county  ?  Should 
the  pubHc  be  required  to  look  lurther  than 
to  see  that  a  county  organicatiun  actual- 
ly exists,  with  officers  pcrtorming  the  do- 
ilea  usually  performed  by  county  ufflcera 
Ota  county?  Wetbtaknot.  That  tbme 
can  be  a  de  facto  county  organization  has 
been  recognised  by  a  number  (rfdeclstons 
tA  tlte  svpreme court  of  tbe  state  ot  Kaa* 
sas  and  the  supreme  court  of  the  United 
States.  State  v.  Pawnee  Co.,  12  Kan. 
4%;  State  v.  Ford  Co.,  Id.  441;  State  ▼. 
Steveae,  31  Kan.  210;  State  v.  Sillon,  Id. 
307;  Coinaache  Co.  v.  Lewis,  133  U.  S.  196, 
lOSop.  Ct.  Rep.  28fi. 

Tbe  question  came  up  in  the  Kansas 
cases  in  a  direct  proceedlBg  by  the  state 
agaiast  the  county  and  its  countyofflcers. 
Ib  two  ol  the  cases  the  county  organiza- 
ttons  were  sustained,  notwithstanding 
tiraod  was  shown  la  their  organisation, 
because  of  legislative  recogaition,  which 
was  held  to  legalise  and  make  what  waa 
before  a  de  fiteto  arganlzatiun  a  dejure 
organization.  And  two  were  held  not  to 
h9de  Jure  organlaatlonB,  because  not  so 
recognised  by  the  legislature,  and  their 
organisations  wen  set  aside.  In  State  t. 
Fawnee  Co.,  supra,  the  court  says :  "Ad» 
iusto  organisation  was  effected  with  a  full 
set  of  county  officers,  and  with  all  the 
paraphernalia  ot  a  legally  organized  coun- 
ty. From  that  time  up  to  the  present  it 
has  exeidsed  all  the  powers  and  duties  ot 
a  legally  organised  county.  On  March  4, 
1878,  while  said  county  had  a  de  facto  ex- 
istence as  an  organized  county,  the  legis- 
lature recognized  i  ta  organized  existence. 
It  is  claimed  said  Pawnee  county  has  no 
valid  OTgaDisatlon  on  account  ot  fraud 
and  irregularities  in  its  organization.  We 
shall  BOtstop  to  Inquire  whether  the  or- 
ganization was  originally  valid  or  not, 
for,  as  there  was  a  complete  organization 
d«  theto,  we  think  the  recognition  by  the 
legislature  cured  the  supposed  Iraudulent 
and  detective  organisation,  and  tbe  coun- 
ty, from  that  time  forward,  became  a  le- 
gally organized  county."  In  CcMuanche 
Co.  V.  Ijewls,  sapra,  Mr.  Justice  Bkkwkb, 


speaking  ot  the  organlzatioii  of  a  Kaasas 
county,  says:  "It  is  universally  affirmed 
that,  whea  a  legislature  has  full  power  to 
«a«ate  corpo>ratk>oa.  Its  acts  recogaizing 
as  valid  a  de  fmeto  corpuiratton,  whether 
private  or  mmiicipal,  operates  to  core  all 
Ocfectsin  steps  leading  up  to  theorganiza- 
tlon,  and  makes  a  dejmre  out  ol  what  l>e- 
fore  was  only  a  da  6ttto  organiaatioa. " 
Tbe  queBtion  ot  defaeto  officers  will  be 
dlscnsscd  later  on.  Tbe  tact  that  there 
may  t>e  a  de  facto  county  niganisaticm 
tenders  it  unnecessary  to  hold  ia  thia  ease 
that  tite  decision  ol  tbe  governor  was  eon- 
olosive  upon  the  question  of  tbe  number  of 
voters  in  said  Douglas  eoaoty.  and  heaee 
we  du  not  pass  upon  the  question  bare. 
It  is  enougb  tor  tbe  purposes  of  this  case 
to  hold  that  bis  decision,  and  bis  actioa 
under  it,  did  have  the  effect  to  create  a  de 
fbctn  organisatiOB  of  tbat  county. 

Bat  it  is  contended  by  the  respondent 
tbat  it  tbe  governor  bad  authority  to  ap- 
point coanty  cummissioBers  tor  tliat  coun- 
ty. Btni  iB  the  county  ot  Douglaa  there 
was  not  even  a  de  £icto  orgaaiaatioB.  tor 
the  reason  that  only  two  ot  the  persuas 
iH)pointed  county  coaualaatoaMreqaaU  led, 
and  these  two  had  no  authority-  to  act 
without  tjie  l^rd  commiiisioater.  and 
hence  all  acts  ot  organisation  by  tbcsp  two 
were  without  authority,  and  absnlately 
void.  We  are  of  the  opinion  that  tbe  po- 
sition ot  counsel  for  respondent  la  not  welt 
taken. 

The  rule  invoked,  that,  where  certain 
persona  are  required  to  perform  certain 
acts  as  a  board,  no  act  of  tbe  board  wUl 
be  valid  until  said  board  is  filled  by  tbe 
Bumber  required  to  constitute  the  board, 
as  is  stated  by  Jnstk:e  Millxb  in  Peay  v. 
ScheBck,  Woolw.  176,  is  not  apiHicable  to 
tbj«  case,  lor  two  reasons:  (1)  Becansa 
tbe  appointment  ot  county  officers  is  by 
the  law  made  by  the  commissioners,  and 
not  by  the  board  ot  county  eommJasion- 
ers ;  and  (2)  becauaa  oar  statute  has  pro- 
vided that  a  Joint  authority  to  three  or 
mure  public  officers  is  to  be  eonstraed  as 
giving  authority  to  a  majority  ot  them. 
SecttoD  4(786,  Comp.  Laws^  la  tlie  case  de- 
cided by  Justiee  Milxbr.  above  cited,  he 
says  that  tbe  statatB  ot  the  Uaitsd  States 
bad  been  ciianged  ia  respect  to  requlriag 
all  to  act,  bBt  that  such  cbangewaa  made 
after  the  sales  madetn  that  caseliadtakBa 
place,  and  hence  the  provision  coald  not 
be  applied  to  that  ease.  Tbe  two  county 
eommissioners  who  «|aaliiied  received tbeir 
appointment  and  comaifiSBionB  from  tbe 
governor,  who  was  tlw  officer  aaaied  in 
tbe  statute  to  nwk«  sach  appolntasent. 
and,  having  qaallfled  aad  entered  \tpon 
tiictr  duties  as  anrh  commissioners,  tbey 
were  deiitcto,  if  not  deyare,  officers.  The 
governor  had  appointed  tbe  threecommis- 
sloners,  and  his  power  was  exbaoatad, 
and  the  fiaihire  ot  oae  to  quality  must  be 
regarded  aa  though  the  coa^mlssioner  had 
died  before  be  had  qualified,  and  before  tbe 
other  eonnty  officer  had  been  appointed. 
Tbe  two  commlsBluaera  aaanrocd  to  and 
did  appoint  a  register  at  deeds,  who  was 
ex  officio  county  clerk.  The  appointment 
was  made  by  tbe  persoBS  who  by  law 
were  required  to  make  tbe  appointment. 
Tl>e  appointment  may  not  have  been  vat- 
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KI, being madeby  only  two  conniriBstonerB, 
when  three  bad  been  appointed  by  the 
guremor,  but  tbe  pm-son  appointed  was 
not  an  In  trader.  He-vvaa  In  nnder  color 
of  title,  and  that  la  all  tbat  la  required  to 
constitute  an  officer  rfe  facto.  Uarlng 
been  appointed,  and  baxinK  aaeumed  tbe 
olHce,  and  proceeded  to  dtacharge  its  da- 
ties,  his  acts,  as  regards  third  parsons  and 
tbe  pablic,  were  Talid.  Tiie  paMic  and 
tbird  persons  transactiiig  business  with 
bis  office  -w«i«  not  required  to  Investigate 
his  title  to  the  office,  but  conld  rely  upon 
tbe  fact  that  be  was  In  possession  of  the 
office,  performing  tts  dotles,  and  that  he 
waa  an  officer  de  iitcto,  whose  acts  were 
good  as  to  them. 

Tbe  two  commissioners,  and  tbe  regis* 
ter  of  deeds,  as  ex  o^elo  eoanty  cleric, 
appointed  tbe  third  eoanty  commissioner 
nnder  the  proTtolons  of  theatatnte  wbicb 
provides  that  a  fkilme  to  qoalify,  as  pro- 
Tided  by  law,  vonstltstes  a  vacancy  in 
the  office,  and  is  by  law  to  be  ailed,  in  tbe 
case  of  a  eoanty  commiMloDer,  by  tbe  i«> 
maining  commissioners  and  county  elerlE 
and  probate  Judge.  Tbe  referee  finds  that 
the  two  commlsslonere  and  county  cierk 
made  this  appotntment,  and  the  Unding  Is 
silent  as  to  tbe  probate  indge.  As  tlieso 
officers  were  not  constituted  a  board,  we 
think  the  appointment  by  tbe  three,  with- 
out the  probate  Jodge,  made  tbe  third 
enmmissloiier  so  appointed  at  least  a  de 
facto  commissioner.  Had  the  probate 
jndge  acted,  (had  there  been  one,)  tbe  ap- 
pointment by  tbe  two  commlssionerB  and 
the  county  cleA  would  have  been  good 
though  tbe  probate  Jndge,  If  present,  had 
voted  for  some  other  person  as  commis- 
sioner; hence  we  conclude  that  the  ab- 
sence of  tbe  probate  Judge  did  not  render 
the  appointment  voM,  and  that  the  com- 
missioner so  appointed  was,  at  least,  a 
de  facto  officer.  The  three  commission- 
ers then  proceeded  to  appoint  the  balance 
of  tbe  county  officers  provided  tor  organ- 
ised counties.  These  officers  being  ap- 
pointed by  tlie  county  commlssiooers, 
wbo,  if  <fe  Jan  officers,  were  the  proper 
persons  to  make  the  appointments,  held 
their  offices  nnder  color  of  title,  and  were 
de  Otcto  officers.  In  Carleton  v.  People,  10 
Mich.  250,  tbe  coart  said:  "And  all  that 
is  required,  when  there  la  an  office,  to 
make  an  officer  de  facto,  le  that  tbe  Indi- 
vidual ci«lmln<  tbe  office  is  in  poasession 
of  and  performing  ItB  duties  and  claiming 
to  be  such  cMfficer  undercolor  of  an  elec- 
tion or  appointment,  as  tbe  case  may  be. 
It  is  not  necessary  that  bis  election  or  ap- 
pointment Shan  be  valid,  for  tJiat  would 
make  him  an  officer  de  jare.  Tiie  official 
acts  of  snch  persons  are  recogaised  as 
valid  on  grounds  of  pobUc  polfey,  and  for 
tbe  protJBction  oj  those  baring  official 
bosiDess  to  transact. "  And  in  Norton  r. 
Shelby  Co.,  118  U.  8.  425,  6  Snp.  Ct.  Bep. 
1121,  Mr.  Justice FiEu>  says:  "Wben  aa 
office  exists  under  the  law.  It  matters  not 
how  tbe  appointment  is  made,  so  far  as 
tbe  validil^  of  bis  acts  is  concerned.  It 
is  enongb  that  he  is  clottaed  with  the  la- 
Btgnia  of  tbe  office,  and  exercises  its  pow- 
ers or  functions. "  Tbe  case  of  State  v. 
Carroll,  38  Conn.  449,  is  regarded  as  a  lead- 
ing case  upon  the  subjeet  of  de  iketo  offi- 


cers. In  thatcase  an  act  of  the  legislature 
authorized  tfaeclerk  of  a  city  court,  in  case 
of  the  sickness  or  absence  of  the  city 
Judge,  to  appoint  a  Jostioe  of  the  peace  to 
hold  tbe  court  during  'tbe  temporary  ab- 
sence of  the  Judge.  A  Justice  having  been 
called  in  by  tbe  clerk  of  tbe  court,  and 
having  acted  as  such  J  adge,  his  acts  were 
called  in  qnestion  on  the  ground  that  the 
act  authorising  the  clerk  to  call  him  in 
was  unconstitutional  and  liis  act  void. 
Tbe  court  faeid  that,  whether  the  law  was 
constitutional  or  not,  the  Justice  called  la 
was  a  da  facta  officer,  and  bis  acts  while 
sitting  as  such  Judge  are  valid.  In  tbifl 
ease  tfae court  defines  an  "  officer  deOtcto" 
as  foUows:  "An  officer  de  fkcto  is  one 
whose  acts,  though  not  those  of  a  lawful 
officer,  tbe  law,  upon  priaclples  of  policy 
and  Justice,  will  hold  valid,  so  far  as  they 
involve  tbe  Interests  of  tiie  public  and 
third  persons,  where  the  duties  of  tJM 
office  are  exercised— JYivt.  WithOnt  a 
known  appointment  or  election,  bat  un- 
der such  clreamstaDces  of  reputation  or 
acquiescence  as  were  calculated  to  induce 
people,  without  inquiry,  tn  sut>mit  to  or 
Invoke  his  action,  supposing  him  to  be  the 
officer  he  assumed  to  be.  Seooad,  Uader 
color  of  a  known  or  valid  appoiatmeot 
or  election,  bat  wbero  theofflcer  had  failed 
to  conform  to  some  precedent,  reqaire- 
ment,  or  condition,  as  to  take  an  oath, 
give  a  bond,  or  the  like.  Third.  Coder 
color  of  a  knowa election  or  appointment, 
void  because  tbe  officer  was  not  eligible, 
or  tMcanse  there  was  a  want  of  pow«r  in 
the  electing  or  appointing  body,  or  by 
reason  of  some  defect  or  irregularity  in 
its  exercise,  such  tneligibUlty,  want  of 
power,  or  defect  b^ng  unknown  to  the 
public.  Fovrtb.  Under  color  of  an  elec- 
tion or  appointment  by  or  pursuant  to  a 
pablic,  anconstitutioaal  law,  before  tbe 
same  is  adjudged  to  be  such."  We  think 
all  the  officers  of  Douglas  county  were 
good  de  facto  officers,  uader  tbe  third 
mlelaid  down  by  the  court  in  that  case. 
See,  also.  State  v.  Ailing.  18  Ohio,  16;  Peo- 
ple V.  White,  24  Wend.  &39;  Laver  v.  Mc- 
aiachUn,  iS  Wis.  364;  Balls  v.  Douglass 
Co.,  lOn  n.  S.  728;  Stoekle  v.  8ilsbee,  41 
Mich.  615.3  N.  W.  Bep.  900;  Fowler  v. 
Bebee,  9  Mass.  2S1 ;  Peterallea  v.  Stoas,119 
Mass.  465;  Broad  well  v.  People.  76  lU.  Ml; 
In  re  Ah  Lee,  6  Sawy.  410.  5  Fed.  Rep.  899( 
Mallett  V.  Mialug  Co.,  1  Nev.  188.  In  JBtnte 
V.  Ailing,  supra,  tbe  supreme  court  of  Ohio 
held  that  a  clerk  of  the  court,  appoln  ted  by 
de  fi»eto  JudgeB,  held  the  office  as  a  dejure 
clerk,  «uid  could  not  be  removed  in  qua 
wamato  proceedings. 

Bat  tbe  counsel  for  respondent  Insists 
that  no  county  offices  existed  in  Doi^las 
county,  or  exist  in  any  unorganised  cousi- 
ty,  and  cannot  exist  until  the  eoanty  is 
legally  organized ;  that  is,  it  is  only  by 
legally  organising  the  countT  that  they 
can  be  brought  into  existence,  and  that 
ontll  Douglas  county  was  legally  orgajfr- 
ised,  in  euntrndistinction  from  a  dafytcto 
organization,  there  could  be  no  cownty 
officers,  either  de  faeto  or  dejnre.  Tint 
tliere  can  be  no  de  facto  officer  unless 
there  is  a  dejvre  office  is  weU-«ettied  law. 
Norton  v.  Shelby  Co.,  supra;  Carleton  v. 
People,  supra.    Ware  thene,  t^Bj  de  Jan 


Digitized  by^OOQlC 


846 


NOnTnWBSTEBir  BEPOBTBB,Voi»48. 


(S.D. 


offlces  to  be  filled  when  the  governor  pro- 
ceeded to  organize  Douglas  county?  As 
Btated,  the  county  of  DouglaB  had  been 
segregated  from  the  other  portione  of  the 
territory,  Its  boundaries  defined,  and  Its 
name  given  to  It  long  prior  to  its  attempt- 
ed organization,  In  February,  A.  D.  1881. 
The  county  was  by  this  act  created  and 
brought  into  existence,  and  the  county 
offices  pertaining  to  a  county  when  organ- 
ized were,  we  think,  from  that  time  exist- 
ing ofiSces  to  be  filled  in  the  manner  pro- 
nded  by  law.  This  is  made  more  appar- 
enttrom  the  fact  that  there  is  nolawcreat- 
ing  county  offices,  except  the  general 
law,  which  provides  that  each  organised 
county  shall  have  the  following  officers, 
naming  them,  (chapter  21,  §15, Code  1877;) 
and  neither  the  governor  nor  the  county 
comnilHBioners  were  authorized  to  create 
such  offices,  but  only  to  fill  them  by  ap- 
pointment. The  legislature  must  have 
understood,  therefore,  that,  upon  segre- 
gating a  county  from  the  balance  of  the 
territory,  defining  its  boundaries  and  giv- 
ing to  It  Its  name,  such  offices  existed,  for 
it  authorized  the  governor  to  appoint 
three  persons,  residents  of  spid  county, 
"county  commisalonerB,"  and  these  com- 
missioners were  authorized  to  appoint 
"all  the  other  officers  of  said  county  re- 
quired by  law."  What  county  officers, 
and  required  by  what  law?  Clearly,  the 
officers  provided  lor  by  section  15,  c.  21, 
Code  1877.  The  offices,  then,  were  simply 
filled  when  the  governor  appointed  three 
persons  county  commiSBloners  and  they 
appointed  the  balance  of  the  officers.  In 
Walsh  ▼.  Com.,  89  Pa.  St.  419,  the  court, 
Boeaking  of  the  organization  of  a  new  coun- 
ty,says:  "Themomenttbe  Ufeof  thecoun- 
ty  began  there  came  into  being  the  several 
county  offices  specified  In  tbeconBtltntlon. 
They  were  not  offices  to  be  filled  by  clerks 
or  agents  or  deputies  pro  bac  vice.  They 
were  offices,  and  they  were  vacant.  All  the 
conditions  under  which  the  constitutional 
duty  of  the  governor  to  select  incumbents 
subsisted. "  In  Leake  v.  BlaBdel,  6  Nev. 
40,  the  court  says:  "The  county  itself, 
as  we  understand  the  law,  was  uncondi- 
tionally created  by  the  act,  and  as  com- 
pletely  segregated  from  the  county  of  Nye 
as  itcouldbebylegislatlveaction.  •  ■  » 
This  simply  declared  that  the  described 
territory  shall  be  the  county  of  Lincoln,— 
not  at  some  future  time,  not  upon  the 
happening  of  anything  In  the  future,  but 
upon  the  passage  and  approval  of  the  act. 
There  may  be  a  connty  without  a  govern- 
ment of  its  own,  as  Is  often  the  case. "  So 
we  say  here  the  county  existed  from  the 
moment  it  was  segregated  from  the  other 
portions  of  the  territory,  its  boundaries 
defined,  and  its  name  given  to  it,  and  all 
the  offices  provided  by  law  existed.  They 
were  vacant,  it  is  true,  bat  they  nevertbe- 
leBB  existed,  ready  to  be  filled  whenever 
certain  conditions  should  exist.  It  is  a 
fact  of  no  small  significance  that  in  neither 
of  the  Kansas  cases  cited,  nor  in  the  case 
cited  from  the  supreme  court  of  the  Unit- 
ed States,  was  the  question  of  the  exist- 
ence of  offices  de Jure,  to  be  filled,  raised 
by  counsel  or  discuBsed  by  the  court ;  yet 
the  law  of  Kansas  relating  to  the  organ- 
ization of  new  eoantlec  was  quite  similar 


to  our  own,  as  It  existed  when  Dooglas 
county  was  organized.  The  court  held  in 
those  cases  that  there  was  evidence  of  the 
grossest  fraud,  the  population  being  en- 
tirely insafficient  to  authorize  the  organ- 
ization of  the  county,  and  the  governor 
misled  by  false  petitions  and  affidavits; 
yet  the  organizations  were  held  good  de 
facto  organizations,  which  only  could  have 
been  done  upon  the  theory  that  de  Jure 
offices  axlsted  that  could  be  filled  with 
de  facto  officers.  We  conclude,  therefore, 
that  there  were  de  Jure  county  offices  ex- 
isting in  Douglas  county  to  be  filled,  and 
that  when  filled  the  officers  were,  at  least, 
de  tucto  officers,  and  their  acts  good  as 
to  third  persons  and  the  public;  and  that 
the  board  of  county  commisBloners  of  said 
Douglas  county,  in  issuing  the  warrants 
in  controversy,  constituted  a  de  facto 
board,  and  the  warrants  issued  by  it  are 
prima  facte  valid  and  binding  upon  the 
county.  The  judgment  of  the  court  below 
1b  reversed,  and  the  cause  remanded  for 
such  other  and  further  proceeding^p  as  may 
be  taken  conslBtent  with  this  opinion. 

Bennbtt.  J.,  concnrring;  Kbllah,  P. 
J.,  not  sitting  in  the  case  or  taking  any 
part  in  the  decision.     , 


State  v.  Bkddick. 

(9uprem«  Court  o/SouOt Dakota.    IUy88,18BL) 

BKBazzi.aiairr— I£i8APFBOPBii.Tioir  of  Tuxdb  bt 
Partner. 

1.  Under  the  general  Criminal  C!ode  deflning 
embezzlement  as  a  criminal  offense,  the  misap- 
propriation of  partnership  funds  by  one  of  the 
general  partners,  with  felonious  intent,  does  not 
oonstitute  embezxiement 

9.  Under  snoh  general  statute  the  subject  of 
embezzlement  must  be  the  proper^  of  another, 
and  partnership  property  cannot  be  said,  with 
reference  to  either  putner,  to  be  the  property  of 
another. 

a  Section  4036,  Comp.  Iaws,  declares  that 
nartneis  are  trustees  for  each  other.  SeolionSias 
further  defines  who  are  trustees.    Seotion  07M 

grovldes  when  a  trustee  is  guilty  of  embezxiement, 
ut  these  sections  do  not  have  the  effect  to  change 
the  rule  first  announced. 

4.  The  partnership  is  the  owner  of  the  prop- 
erty allegea  to  be  embezzled,  and  these  sections 
do  not  assume  to  make  the  partners  trostees  far 
the  partnership,  but  for  each  other. 
\S\iUdbus  by  the  Court) 

Error  to  circuit  court,  Hamlin  county. 

H.  W.  Lakta  and  W.  S.  Olaas,  for  the 
State.  C.  X.  Seward,  for  defendant  In  w- 
ror. 

Kbllau,  p.  J.  The  indictment  in  tbls 
case  and  the  demurrer  thereto  present  tbe 
question  whether,  in  thlB  state,  a  general 
partner  who  fraudulently  and  with  felo- 
nious intent  misappropriates  the  funds  of 
tbe  partnership  of  which  he  is  a  member  Is 
thereby  guilty  of  the  statutory  crime  of 
embezzlement,  the  Indictment  setting  out 
the  facts  fully.  The  state,  being  plalntiif 
in  error,  maintaine  the-  affirmative,  and 
presents  thetollo  wing  argument:  Section 
403K,  Comp.  LawB,  declares :  "The  rela- 
tions of  partners  are  confidential.  They 
are  trustees  for  each  other  within  the 
meaning  of  chapter  1  of  the  title  on  Trusts. " 
Section  3915  of  said  chapter  1  provides  that 
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"every  person  who  voluntarily  asBumea  a 
relation  of  pereonal  confidence  with  an- 
other 1b  deemed  a  tniBtee  within  the  mean- 
ing ol  this  chapter,  not  only  aB  to  the 
person  who  repoaes  Buch  confidence,  but 
Also  as  to  all  peraona  ol  whose  affairs  he 
thus  acquires  Information,  which  was 
Xiven  to  such  person  In  the  like  confidence, 
or  over  whose  aOairs  he,  by  such  confi- 
dence, obtains  any  control."  Section 
0799,  Id.,  so  tar  as  applicable  to  this  ques- 
tion, is  as  lollows:  "If  any  person,  being  a 
trustee,  •  •  •  or  being  otherwise  In- 
trusted with  or  having  in  his  control  prop- 
erty for  the  use  ol  any  other  person  •  •  » 
fraud nlently  appropriates  It  to  any  use  or 
pnrpofle  not  in  the  dne  and  lawful  execu- 
tion of  hiB  trust,  orsecretes  It  with  a  fraud- 
ulent Intent  to  appropriate  it  to  such  use 
or  purpose,  be  Is  guilty  of  embezslement. " 
Upon  these  provisions  of  law  the  conten- 
tion is  made  that  defendant  In  error  was 
a  trustee  of  his  copartner;  that  as  such 
partner  and  consequent  trustee  he  bad  In 
bis  control  property  for  the  use  of  another, 
and  that  a  fraudulent  appropriation  of 
such  property  to  a  use  or  purpose  not  in 
the  dne  and  lawful  exectation  of  his  trust, 
aa  chargred  in  the  Indictment,  rendered  him 
guilty  of  embezzlement.  It  need  hardly  be 
stated  that  under  the  general  statute  de- 
fining embezzlement  as  a  criminal  offense 
the  rule  is  that  the  fraudulent  misappro- 
priation of  partnership  funds  byoneof  the 
partners  does  not  constitute  embezzle- 
ment, for  each  partner  is  the  ultlmateown- 
er  of  an  undivided  Interest  In  all  the  part- 
nership property,  and  none  of  such  proper- 
ty can  be  said,  with  reference toeltherpart- 
ner,  to  be  the  property  of  another,  and  as 
no  one  can  be  guilty  of  stealing  or  embez- 
sllng  what  belongs  to  him  and  of  wnich  he 
Is  legally  entitled  to  the  posBCSslon,  the 
courts  hare  uniformly  held  that  a  general 
partner  canuot  be  convicted  of  embessUng 
partnerahip  property  which  comes  into  bis 
possession  or  under  his  contol  by  virtae  of 
bis  being  such  partner  and  Joint  owner. 
Whart.  Crim.  Law,  (9th  Ed.)  §§  935, 1015, 
1064;  State  v.  Kent,  22  Minn.  41;  State  v. 
Butman,  61  N.  H.eil;  Tan  Etten  v.  State, 
94  Neb.  734,  40  N.  W.  Rep.  289 ;  Napoleon  v. 
State.  8  Tex.  App.  522.  The  sections  above 
cited  by  plaintiff  in  error  do  not  assume  to 
define  the  relations  of  the  partners  to  the 
firm  or  partnership,  but  to  each  other. 
Dnder  these  provisions,  each  partner  Is  a 
trustee  for  his  felluw-partncr,  not  for  the 
partnership.  The  partners'  relation  to  the 
partnership isuQ touched  bythesesectlons; 
and  it  the  talcing  by  a  partner  as  such, 
with  a  felonious  intvnt,  of  partnership 
property.  Is  neither  larceny  nor  embezzle- 
ment ander  the  general  Criminal  Code,  be- 
cause  the  property  of  the  firm  is  not,  as 
to  either  partner,  the  property  of  another. 
It  is  nut  made  so  by  these  provieiona  of 
the  statute,  for  they  only  make  each  part- 
ner a  trustee  for  his  copartner,  and  not 
for  the  partnership,  which  is  the  owner  of 
the  property  charged  to  be  embezzled.  In 
State  V.  Eusnick,  45  Ohio  St.  635, 16  N.  E. 
Rep.  481,  the  supreme  court  held  that  the 
bolder  of  shares  of  stock  in  a  Joint-stock 
banking  company,  who  was  also  the  cash- 
ter  of  such  company,mlght  be  convicted  of 
aubezzling  the  fouas  ol  the  company,  not- 


withstanding his  interest  as  a  partner, foi 
the  reason  and  upon  the  theory  that  the 
funds  BO  embezzled  came  into  his  posses- 
sion and  under  his  control  not  by  virtue  ol 
his  partial  ownership,  but  solely  by  hiu  in- 
dependent employment  as  agent  or  cash- 
ier. As  a  stockholder,  though  interested 
In  the  general  assets  of  the  company,  be 
bad  no  control  over  thum,  and  was  not 
charged  with  any  duty  or  responslhlilty 
concerning  them.  It  was  his  employment 
as  cashier  that  imposed  the  duty  and 
trust  upon  him,  and  at  the  same  time  af- 
forded him  the  opportunity  tor  their  vio- 
lation and  abuse.  And  even  then  the 
court  seems  to  have  regarded  it  as  impor- 
tant to  demonstrate  that  the  statute  un- 
der which  the  conviction  was  had  dcllber 
ately  eliminated  as  an  element  of  the  of- 
fense the  condition  that  the  subject  of  the 
embezzlement  should  be  the  property  of 
another.  In  Its  opinion  the  court  says : 
"It  is  true  that  the  statutes  of  nearly  all 
the  states  which  undertake  to  define  em- 
bezzlement require  that  the  subject  of  the 
offense  shall  be  shown  to  be  the  'property 
of  another,'  and  this  has  almost  universal- 
ly been  couatrued  to  mean  that  it  must  be 
wholly  the  property  of  another.  It  has 
resulted  that,  as  a  rule,  a  member  of  an 
ordinary  partnershipcould  not  beoonvlct- 
ed  of  embezzlement  of  partnership  proper- 
ty. •  *  •  ThiB  peculiar  element  of  this 
oQense  seems,  however,  to  have  been  elim- 
inated from  our  law  by  the  enactment  un- 
der which  the  present  indictment  was 
framed.  It  simply  provides  that  an  agent, 
etc.,  who  embezzles  or  convertsto  his  own 
use  'anything  of  value  which  shall  come 
into  his  possession  by  virtueof  hlaemploy- 
ment'  shall  be  punished  as  for  larceny  of 
the  thing  embezzled.  The  words  'proper- 
ty of  another'  are  omitted."  But  by  our 
said  Suction  6799,  defining  embezzlement  by 
a  trustee,  and  under  which  this  Indictment 
is  sought  to  be  sustained,  the  condition 
that  the  subject  of  the  embezzlement  must 
be  the  property  ur  tor  the  use  of  some  per- 
son other  than  the  embezzler  is  spe- 
cifically recognized  and  declared.  We  are 
of  the  opinion,  therefore,  that  the  demur- 
rer to  the  ludictqient  was  rightfully  sus- 
tained, and  the  judgment  of  the  court  be- 
low is  affirmed.   All  the  judgpes  concurring. 


Stebbins  et  ah  v.  Labdnbb  et  a,L 

(Supreme  Cou/rt  of  South  Dakota.   May  28, 1891 .  > 

AOTION  on  NON-NSOOTU.BLB  NOTBS  —  PlBADINO 
INCONSISTEHT  DBFBNSBg— PLZABIMe  —  PaTMBHT 
mo  ReLIABB — APPI.I01.TION  of  PATmiHTg— Au- 
THOBZTT  OF  BlKK  CABBIBB. 

1.  Any  defense  good  as  against  the  original 
owner  of  a  non-negotiable  note  ig  good  as  against 
the  transferee  or  assignee. 

8.  Dnder  the  provisions  of  section  4916,  Comp. 
Laws,  it  is  oompetent  for  a  defendant  to  plead  as 
many  defenses  as  he  may  have, — whether  consist- 
ent or  inconsistent  with  each  other.— and  he  can- 
not be  reaoired  to  abandon  one  defense  In  order 
to  avail  himself  of  another  Inoonsistent  defense; 
nor  can  be  be  compelled  to  elect  as  between  in- 
consistent defenses,  or  l>e  preolnded  from  giving 
evidence  under  eittier. 

8.  F.  was  trustee  for  II.  yid  Mrs.  L.,  who  as- 
signed to  him  certain  water-rents,  to  be  applied 
In  payment  of  the  indebtedness  of  L.,  the  hus- 
band^ and  M.;  due  to  a  bank  of  which  F.  was 
cashier.    Bvldenca  was  offered  to  prove  parment 
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b7  F.  of  a  notB  Khraa  by  li.  and  IL,  ud  held  br 
the  bank,  whlon  was  objected  to  and  ezcludea 
on  the  ground  that  defendants,  after  pleading 
pajment^  had  in  a  supplemental  plea  pleaded  a 
release.    Held  error. 

4.  Evidence  was  alaooflered  to  prove  that  T., 
as  trustee,  was  instructed  by  h.  and  M.  or  Mrs. 
L.  to  pay  rents  received  by  him  on  the  note 
signed  by  L.  and  H.,  held  by  the  baak  of  which 
S*.  was  oashier,  until  the  same  should  be  paid 
and  extinguished,  and  that  F.  had  received  and 
paid  over  to  the  banlc  a  sufBcient  amount  of  rents 
to  pay  said  note,  wUcb  was  objected  to  and  ex- 
cluded.   Held  error. 

B.  HeUL  further,  that  V.,  as  oaBtaier  of  tbe 
bank,  was  charged  with  his  knowledge  as  tnutee 
as  to  suoh  instructions,  and  that  his  knowledee 
as  oaahior  was  the  knowledge  of  the  bank. 

6.  Held,  further,  triat  in  applying  sach  rents 
after  they  were  reoulved  and  paid  into  the  bank 
■aid  F.  acted  in  his  capacity  as  oashier,  and  was 
bound  to  apply  tbe  same  to  Ibe  indebtedness  of 
the  debtors,  as  directed  by  them;  and  that,  if 
sulBoient  rents  were  paid  1b  to  the  bank  by  him 
as  trustee  to  pay  said  nots,  and  he  was  directed 
to  apply  the  ssme  upon  the  note,  the  note  In  l»w 
was  paid. 

7.  Evidence  was  also  oltered  to  prove  that  F., 
as  cashier,  agreed  with  the  Indorsers  on  the  note 
to  apply  said  rents  upon  said  note,  with  the  knowl- 
edge and  consent  of  M.  and  Sba.  L.,  antil  the 
same  shonld  be  paid  and  extlnKuisned,  which 
was  also  objected  to  and  excluded.    Hetd  error. 

8.  Held,  further,  that  F.,  as  cashier,  was 
snthorlaed  to  maks  sach  an  agreanveat,  and  the 
bank  was  bound  thereby:  and  that,  if  sufficient 
rents  were  paid  Into  the  bank  under  sach  agree- 
ment topay  said  note,  the  note,  in  law,  was  paid. 

9.  Held,  further,  that  if  F.,  in  receiving  and 
paying  into  the  bank  said  rents,  was  actitigas 
tmstee  in  applying  th«n  to  the  payment  of  the  in- 
debtedneK  of  L.  and  IL,  he  was  acting  as  cash- 
ier of  the  bank,  and  was  oharxed  as  such  with  all 
knowledge  possessed  by  him  as  trustee,  and  the 
bank  was  charged  with  the  knowledge  of  its 
cashier  in  reference  to  these  rents. 

10.  Seld,  further,  that  neither  F.  nor  the 
bank  could  by  applyijie  the  rents  received  by  F. 
and  by  him  paid  into  the  bank  upon  other  iadebt- 
edness  of  L.  and  H., keap  in  fccce  a  secure  debt 
held  by  the  bank.  In  violation  of  the  as;|ireas  in- 
structions of  li.  aiad  If.  or  Mrs.  L,,  or  in  viola- 
tion of  an  agreement  (if  any  was  made)  of  F.  as 
casJiier,  and  thereby  defeat  the  legal  effect  of  such 
payment  into  the  bank,  which  was  to  extinguish 
the  note. 

{SyUabxu  tv  the  Court) 

Appeal  trom  circalt  court,  Lawrence 
connty. 

A.  J.  PloH'maa,tor  appellanta  I>ardner 
&  Moore.  Fan  Ctse  &  Wilson,  for  appel- 
lants Ay  res  &  Ward  man.  Martin  &  M»- 
aoa,  for  reepundeuts. 

CoBSON,  J.  TblB  la  an  action  upon  a 
promlBSOiy  note  executed  by  the  defeud- 
anta  Lardner  &  Moore  to  lamon  &  Ayrea, 
and  Indorsed  by  tbem  and  by  Ajraa  & 
Wardman.  The  case  was  tried  to  a  jury, 
and  at  tbe  close  of  tbe  testimony  of  botb 
parties  tbe  court  directed  the  Jury  to  Und 
a  verdict  for  the  plaintiffs  against  Lard- 
ner,  Moore,  Ayres,  and  Wardman,  and, 
tbe  Jury  having  so  found,  a  judgment  was 
rendered  tbereon  aigalnst  tbem  (or  f  2,663.- 
57.  tbe  action  on  the  trial  having  been  dis- 
missed as  to  the  firm  of  Istnon  &  Ayres. 
A  motion  for  a  new  trial  was  made  and 
overruled,  and  from  the  Judgment  and 
order  an  appedl  has  been  taJcen  to  this 
court  by  tbe  defendants. 

Tbe  material  portion  of  plalntitts' 
ameiuled  complaint  la  as  followa:  ."(8) 


CriK>n  information  aod  belief  tfaat  oa  at 
about  tbe  28tb  day  of  September,  1884,  tbe 
above-named  defendants  made,  azecated, 
and  delivered  a.  oertuln  contract  in  writ- 
ing, of  which  the  following  is  a  true  and 
correct  copy:  '81.137.67.  Dead  wood, 
Dakota,  Sept.  28, 1884.  Ninety  days  alter 
date,  for  value  received,  we  jointly  aad 
severally  promise  to  pay  to  the  order  ol 
Ismon  &  Ayres,  eleven  hundred  and  tblr- 
ty-seven  and  67-lUOtb  dollars,  with  Intnp- 
est  at  2  per  cent,  per  month  trom  date  nn- 
tU  paid,  and  with  attorney  fees  in  addltioa 
to  otJier  coMts,  iu  case  the  bolder  is 
obliged  to  enforce  payment  at  law.  And 
we  further  waive  all  beneflt  of  stay  and 
exemption  laws  and  appraisement  before 
•ame  on  execntioB  If  obtained  on  this 
debt,  of  the  territory  ot  Dakota.  Wic. 
Labdmbk.  Jobn  F.  Moobr.  Payable  at 
Merchants'  National  Bank,  Oeadwood,  D. 
T.  [Indorsed :]  IsMomft  AYaas.  Avaia 
&  WARDMAii.'  (4)  That  the  said  defend- 
ants Oeorge  H.  lamon  and  George  V. 
Ayres,  and  the  defendants  GeoTgaV.  Ayrea 
and  Ben  Wardman,  wrote  upon  the  back 
of  said  oonti'act  their  firms'  names,  to- 
wlt,  Ismua  *  Ayrea  and  Ayres  &  Ward- 
man,  respectively,  and  npon  tbe  fctith 
tliereof  tbeee plain tlKs  paid  tbe  defendants 
abpve  named  value  fdr  the  delivery  of  the 
•aid  agreement  to  these  plalntUfu,  and 
thereupon  the  said  agreement  waa  duly 
delivered  to  these  platntitls  before  the  ma- 
turity thereof. "  In  tbe  amended  and  eop- 
piemental  answers  of  Ayres  A  Wardman 
and  Lardner  the>  deny  that  the  plaiatiffla 
are  tbe  owners  of  the  note  in  suit,  deny 
demand  and  notice,  plead  payment,  and 
the  release  of  Lardner,  after  action  was 
commmced,  by  the  Merchants'  Nattoaal 
Bask,  which  they  allege  waa  owner  of  the 
note,  and  which  they  claim  had  tbe  effect 
of  releaainc  Ayres  &  Wardman,  as  well  as 
Lardner  and  Mrs.  Lardner.  The  answer 
of  Moore  is  subataatiaKy  tbe  same,  exoevt 
that  tbe  release  ia  not  pleaded,  he  not 
having  served  any  supplemental  answer. 
The  facts  disclosed  by  the  evidence, 
briefly  stated,  are  that,  in  1S83,  Lardner  A 
Moore,  being  indebted  to  Ismoa  A  Ayras, 
executed  to  them  a  promissory  note,  pre- 
sumably similar  in  form  to  tbe  iiote  to 
suit,  which  was  indorsed  by  lamon  & 
Ayres  and  Ayres  &  Wardman  and  trans- 
ferred to  the  Merchants'  National  Bank. 
The  note  was  renewed  several  tlmee,  and 
the  note  in  controversy  was  the  last  re- 
newal. Mr.  AlvinFox,oneof  tbe  plain  tiBs, 
was,  at  the  time  of  the  making  and  trans- 
fer of  tbe  original  note  and  of  all  tbesnbae- 
quent  renewals,  cashier,  and  Mr.  8teb- 
bins,  the  other  plaintiff,  was  president  or 
vice-preeddent,  of  the  Merchants'  National 
Bankattbecityot  I^adwood,lnLawreace 
county,  and  said  Stebbins  and  Fox  consti- 
tuted the  firm  of  Stebbins,  Fux  A  Co.,  do- 
ing a  banking  business  at  Sturgis  Caty,  in 
said  county.  Moore,  one  of  tiie  defend- 
ants, and  Mrs.  Lardner,  the  wifeof  defend- 
ant Lardner;  were  tbe  principal  owners  of 
tbe  False  Bottom  WaterJNtch  property, 
which  was  leased  for  8926  per  paonth.  and 
the  rents  asslifned  to  Mr.  Fox  a«''trHB- 
tee, "  to  be  applied  upon  tiie  indebtedaeea 
of  Lardner  &  Moore  to  the  Merciianta' 
National  Bank,  Inclmding  the  note  Ua  suit. 
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Mr.  Fox  continued  to  act  as  casbier  ot 
the  MernhantB'  Bank  until  the  sprioK  ot 
1S87,  and  was  a  partner  ol  the  firm  ot 
Stebblns,  Fox  &  Co.  at  the  time  ot  the 
trial  in  1890,  though  said  firm  ceased  to  do 
a  banking  bnsiness  in  the  spring  of  1887. 
During  the  time  Mr.  Fox  was  cashier  ot 
the  Merchants'  Bank,  and  after  said-  orig- 
inal note  was  given,  he  received  a  large 
amount  ot  rents  trom  the  ditch  property 
as  trustee,  which  he  paid  over  to  said 
Merchauts'  Bank,  and  which  was  applied 
by  him.  or  the  bank  by  him  as  cashier,  to 
tbe  Indebtedness  otLardner  &  Moore.  On 
the  trial  defendants  souKht  to  prove  the 
defense  ot  payment  ot  the  note  by  I'hree 
methods:  (1)  Actual  payment.  (2)  That 
Mr.  Fox  was  directed  byLardner&  Moore 
or  Mrs.  Lardner  to  apply  the  rent  received 
by  him  upon  tbe  note  in  suit,  or  the  in- 
debtedness ot  Moore  &  Lardner  to  Ismon 
Se  Ayres  or  Ayres  &  Wardman,  their  suc- 
cessors, until  it  should  be  paid  and  exttn- 
gnished;  and  that  Fox,  as  trustee,  had 
received  and  paid  over  to  the  Merchants' 
National  Bank  a  sufficient  amount  to  pay 
and  extinguish  this  note,  and  it  was  there- 
fore in  law  paid.  And  (3)  That  Fox,  as 
cashier  ot  tbe  bank,  agreed  with  Ayres 
&  Wardman,  with  the  knowledge  and 
consent  ot  Lardner  &  Moore,  or  Mrs. 
Lardner,  to  apply  these  rents  in  payment 
ot  this  note;  and  that,  as  the  bank  had 
received  sufficient  funds  to  pay  and  extin- 
guish this  note,  it  was  also  in  law  pnid 
and  extinguished;  and  appellants  lusist 
that,  as  the  court  excluded  this  evidence, 
it  was  error,  and  the  appellants  are  enti- 
tled to  a  new  trial.  A  large  number  ot  er- 
rors are  assigned  in  the  record,  but,  as 
our  decision  will  be  based  upon  the  errors 
assigned,  before  stated,  in  the  excluding 
of  evidence  ot  payment,  it  will  not  be  nec- 
essary to  set  out  the  others  in  this  opin- 
ion. It  will  be  noticed  that  the  note  in 
controversy  is,  under  the  decision  made 
by  this  court  in  Hegeler  v.  Couistock,  iS 
N.  W.  Rep.  881,  a  non-negutiable  note. 
The  plaintiffs,  therefore,  are  not  In  the 
position  ot  indorsees  of  commercial  paper 
transferred  before  maturity,  but,  assum- 
ing that  they  are  the  owners  of  the  note, 
tbey  are  simply  assignees  of  a  nnn-nego- 
tlable  instrument,  and  their  rights  are  to 
be  determined  by  the  rules  of  law  applica- 
ble to  such  instruments.  As  no  notice  ap- 
pears by  the  record  to  have  been  given  to 
tbe  defendants  ot  the  alleged  ownership 
ot  tbe  renewal  note  in  suit  by  the  plalu- 
tllts,— tbeorlginal  baying  been  transferred 
to  and  become  the  property  ot  the  Mer- 
chants' National  Bank,— any  defense  that 
would  bare  been  available  as  against  the 
bank,  bad  this  action  been  commenced  by 
it,  is  good  as  against  the  plain  tiffs.  Comp. 
Laws.  &48n :  Bank  v.  Lamen.  60  Wis.  206, 
19  N.  W.  Bep.  67;  Jones  v.  Kadatz,  6N.  W. 
Bep.  800,  27  Minn.  240.  The  questions  will 
tber^ore  he  considered  precisely  as  though 
tbe  Merchants'  National  Bank  was  the 
plaintiff,  instead  of  Stebbins  &  Fox. 

On  the  trial  ot  tbe  case  Mr.  Fox  was 
caUed  as  a  witness  on  the  part  of  the  de- 
fendants, and  was  asked  the  following 
questions:  "Question.  I  will  ask  you 
wbetber  or  not  that  note  was  paid  before 
v.48N.w.no.l4— 54 


this  action  was  brought.  (Ob]ected  to. 
Objection  sustained.  1  Q.  Is  it  or  is  it  not 
afact  that,  before  this  action  was  brought, 
this  note  was  fully  paid  ?  (Same  objec- 
tion, ruling,  and  exception.)  Q.  Do  you 
know  of  any  payment  being  made  upon 
this  note  by  Mr.  Choteau,  before  tbe  ac- 
tion was  brought,  that  is  not  credited 
thereon?  (Same  objection,  ruling,  and 
exception.) "  The  p^ncipal  ground  relied 
on  by  counsel  tor  the  respondents  tor  the 
exclusion  ot  this  evidence  was,  as  more 
fully  stated  in  their  brief,  "that  the  evi- 
dence of  payment  was  not  admissible, 
because  tbe  plea  covering  that  evidence 
was  in  effect  abandoned  by  tbe  supple- 
mental plea  alleging  an  accord  and  satis- 
faction In  April,  1888,"  (release  referred  to 
In  tbe  answer  of  Ayres  &  Wardman  and 
Lardner,)  counsel  insisting  that,  a  plea  ot 
payment  and  accord  and  satisfaction  be- 
ing inconsistent,  both  cannot  be  true; 
that  the  allegations  in  the  amended  and 
supplemental  answers,  that  In  April,  1888, 
"tbtsnotewas  held. owned, and  controlled 
by  the  Merchants'  National  Bank,  and 
whileso  held  and  controlled  by  It  Mr.  Lard- 
ner effected  an  accord  and  satisfaction  ot  1 1, 
is  a  recognition  and  admission  ot  tbe  tact 
that  the  note  was  a  subsisting  obligation 
at  that  time,  and  therefore  It  had  not 
been  paid  before  the  commencement  ot  the 
suit.'*  This  theory  ot  plaintiffs' counsel, 
that  inconsistent  defenses  cannot  be  plead- 
ed under  our  Code  or  system  ot  pleading, 
presents  a  very  important  question,  that 
we  shall  consider  at  some  length.  Assum- 
ing, then,  that  the  two  defenses  are  in- 
consistent, we  do  not  think  defendants 
were  required  to  abandon  one  defense  In 
order  to  secure  the  benefit  ot  the  other, 
under  the  pr,ovlslons  of  our  Code,  or  that 
tbe  first  defense  pleaded  was  in  effect 
abandoned  by  pleading  in  a  supplemental 
answer  another  defense,  inconsistent  with 
it.  That  part  ot  snbdiyislon  2,  §  4915, 
Comp.  Laws,  relating  to  this  subject,  is 
as  follows:  "The  defendant  may  set  fortii 
by  answer  as  many  defenses  and  counter- 
claims as  he  may  have,  whether  they  be 
such  as  bnve  been  heretofore  denominated 
legal  or  equitable  or  both.  They  must 
each  be  separately  stated,  and  refer  to  the 
causes  of  action  wbich  they  are  Intended 
to  answer  in  such  manner  that  they  may 
be  intelligibly  distinguished."  It  will  be 
observed  that  the  right  to  plead  as  many 
defenses  and  counter-claims  as  a  party 
may  have  is  only  limited  or  qualified  by 
the  provision  that  they  must  be  separate- 
ly stated.  We  are  asked  In  this  case  in 
effect  to  insert  "consistent"  before  "de- 
fenses," as  was  done  by  the  legislature  ot 
Missouri,  and  recently  by  tbe  legislature 
of  New  York,  by  an  amendment  to  their 
Code  upon  that  subject;  but  we  do  not 
feel  authorised  to  do  this,  and  must,  un- 
der our  Code,  hold  that  parties  cannot  be 
compelled  to  elect  between  two  inconsist- 
ent defenses,  or  be  precluded  from  giving 
evidence  under  one  defense,  because  some 
other  defense  is  pleaded  actually  or  appar- 
ently inconsistent  with  it;  and  this  view 
is  sustained,  we  think,  by  the  better  au- 
thority. Mr.  Pomeroy.  in  his  work  oa 
Bemedies  and  BemedlaIRight8,S  722.say*: 
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"Assamlng  that  the  defeniieB  are  ntterly 
Inconsistent,  the  rnle  la  eptahllshed  by  an 
overwhelmluK  weight  of  judicial  authority 
that,  unless  expressly  prohibited  by  the 
statute,  they  may  still  be  nnlted  In  one 
answer.  It.  follows  that  the  defendant 
cannot  be  compelled  to  elect  between  such 
defenses,  nor  can  evidence  In  favor  of  either 
be  excladed  at  the  trial  on  the  ground  of 
Inconsistency."  In  Bruce  v.  Burr,  67  N. 
Y.  237,  Mr.  Justice  Church,  speahlnR  tor  the 
court,  says :  " TheCode.(N.Y.,)  §  150, allows 
a  defendant  to  put  In  as  many  defenses 
or  counter-claims  as  he  may  have,  and  the 
objection  of  Inconsistency  between  them 
Is  not  available."  Section  150,  referred  to 
In  the  opinion  of  the  court,  was,  at  the 
time  the  opinion  was  delivered,  an  exact 
copy  of  section  4016  of  our  own  Code, 
above  quoted.  Since  that  decision  the 
legislature  of  the  state  of  New  York  has 
amended  the  section  in  the  Code  of  that 
state  by  inserting  "consistent*  before  "de- 
fenses." The  same  doctrine  is  laid  down  In 
Buhne  v.  Corbett,  48  Cal.  264.  In  that 
case  the  court  says:  "But  even  had  he  by 
motion  presented  the  question  of  the  sup- 
posed inconsistency  of  the  several  defenses 
In  the  answer,  we  think  it  would  not  have 
availed  him.  A  party  defendant  in  plead- 
ing may  plead  as  many  defenses  as  he  may 
have.  If  a  plea  or  defense  separately 
pleaded  in  an  answer  contain  several  mat- 
ters, these  should  not  be  repugnant  or  in- 
consistent in  themselves.  But  the  plea  or 
defense, r^arded  as  a  entirety.  It  it  be  oth- 
erwise sufficient  In  point  of  form  and  sub- 
stance, is  not  to  be  defeated  ur  disregard- 
ed merely  because  it  Is  Inconsistent  with 
some  other  plea  or  defense  pleaded ;  and 
there  Is  no  distinction  In  this  respect  be 
tween  pleadings  verified  and  pleadings  un- 
verified. Bell  V.  Brown,  22  Cal.  672;  Will- 
BOn  V.  Cleaveland,  80  Cal.  192. "  In  Barr  v. 
Hack,  46  Iowa,  308,  the  court  enunciates 
a  similar  doctrine.  In  that  case  the  court 
says:  "The  defendant,  tor  one  defense, 
pleaded  a  general  denial,  and  tor  another, 
fastlficatlon.  The  court  Instructed  the 
Jury  in  the  following  words:  'It  is  not 
necessary  tor  you  to  determine  from  the 
evidence  whether  the  defendant  spoke  the 
alleged  slanderous  words  charged  in  the 
plaintlft's  petition,  the  said  defendant  hav- 
ing In  his  answer  admitted  that  he  spoke  of 
and  concerning  the  plaintiff  the  words  sub- 
stantially as  tnereln  charged.'  Under  sec- 
tion 2710  of  the  Code  (Iowa)  it  Is  allowable 
to  plead  Inconsistent  defenses.  Thedefend- 
ant  should  have  the  full  benefit  of  each  de- 
fense. But  this  cannot  be  so  If  the  ad- 
missions in  one  defense,  made  necessary 
by  the  nature  of  the  defense,  are  to  be  con- 
strued as  affecting  a  different  defense, 
which  Is  inconsistent  with  such  admis- 
sions. We  think,  therefore,  that  the  in- 
struction is  erroneous. "  See,  also.  Bank 
v.  Closson  29  Ohio  St.  78;  Vail  v.  Jones,  31 
Ind.  467;  Weston  v.  Lumley,  8.S  Ind.  488. 
The  case  of  Smith  v.  Culllgan,  74  Mo.  387, 
cited  by  counsel  tor  respondent,  was  de- 
cided under  a  statute  which  provides  that 
"different  consistent  defeases  may  be  stat- 
ed in  the  same  answer,"  (section  2(^,  St. 
Mo.,)  and  hence  Is  not  an  authority  in 
this  case.   The  cases  cited  from  Minnesota 


and  some  other  states  seem  to  bold  a  dff— 
terent  rule,  but  we  are  unable  to  agree- 
wlth  the  conclusions  reached-  by  tboav 
courts. 

But  the  learned  counsel  forthe  respond' 
ents  contends  that,  it  the  rule  adopted  by 
us  Is  the  true  rule,  and  the  court  erred  in- 
excluding  the  evidence  of  payment  in  tbe- 
first  Instance,  It  cured  the  error  by  subse- 
quently admitting  evidence  of  payment. 
We  cannot  agree  with  counsel  in  this  po- 
sition. It  is  true  defendants  Moore  ie- 
Lard ner  were  permitted  to  introduce  evi- 
dence of  payment,  bat  nnder  such  restrie- 
tlons  by  the  court  astotbecharacterof  tbe 
evidence  as  to  amount  substantially  to  a 
denial  of  evidence  upon  that  sublect,  as  wiD 
be  seen  by  the  following  questions  asked 
Mr.  Fox,  and  the  objections  and  rulings  of 
the  court:  "Question.  Did  Mr.  Lardner  or 
Elisabeth  Lardner  assign  to  yon  any  of  the- 
rents  of  the  False  Bottom  Water-DItcI» 
coming  from  a  lease  with  the  Caledonia- 
Mining  Company?  Answer.  They  did; 
yes.  sir.  Q.  And  did  they,  or  either  o9 
them,  direct  you  to  apply  a  portion  of  the 
money  so  arising  to  the  payment  of  tbl» 
Indebtedness  sued  on  in  this  action?  (OI>- 
Jected  to  as  immaterial.  Irrelevant,  Incom- 
petent, and  not  binding  upon  the  plalnttlli» 
In  this  case.)  •  •  •  Q.  How  much  mon- 
ey did  yon  receive  on  behalf  of  the  defend- 
ant, Mr.  Lardner?  A.  I  am  unable  to 
state  the  exact  amount.  It  was  a  Iarg:» 
amount.  It  was  about  nine  hundred  dol- 
lars a  month.  Q.  For  how  long?  A.  It 
was  not  running  rontinuonsly.  TI>» 
agreement  was  nine  hundred  and  twentx- 
five  a  month  on  the  lease  for  three  years^ 
and  It  was  renewed  for  three  years  longer. 
Q.  By  the  court:  About  how  much  dlA 
you  receive?  A.  I  could  not  state.  Q. 
Did  yon  receive  an  amount  suffldent  to- 
pay  this  note  and  accrued  Interest?  A.. 
Yes,  sir.  I  received  an  ample  amount  to 
pay  that  note.  Q.  By  the  court:  Yon 
mean  an  amount  equal  to  the  amount  off 
that  note?  A.  Yes,  sir.  Q.  What  direc- 
tion or  understandlne  did  you  have  wltb 
Mr.  Lardner  as  to  the  paying  out  of  thte 
money  that  was  received  there,  if  anyT 
A.  After  the  expenses  ot  the  ditch  were  paid 
I  was  to  apply  the  balance  onto  the  ex- 
tinguishment of  the  indebtedness.  Q^ 
After  the  expenses  of  the  ditch?  A.  Yes, 
sir.  Q.  If  I  understand  yon,  yon  said  the 
indebtedness.  Did  that  Include  this  in- 
debtedness? A.  Yes,slr;  that  was  a  part 
of  it.  Q.  Was  there  or  was  there  not  a  re- 
quest  of  Mr.  Lardner,  in  regard  to  tbla 
particular  indflbtedness,  that  it  should  be 
paid?  (Objected  to  as  immaterial,  irreli 
evant,  and  Incompetent.  Objection  anm- 
tatned.)  By  the  court:  The  court  bold» 
that  It  Is  immaterial  and  irrelevant,  so 
far  as  this  case  Is  concerned,  whether  Mr. 
Lardner,  or  his  wife,  Elisabeth  C.  Lardner, 
delivered  to  Mr.  Fox  certain  moneys  a* 
trustee  for  them,  with  a  request  that  it 
should  be  applied  to  this  Indebtedaem 
which  Is  sued  on,  unless  it  appears  in  evi- 
dence that  Mr.  Fox,  as  trustee,  applied 
such  moneys  to  the  payment  and  liquida- 
tion of  this  note."  The  learned  conrt  re- 
fused to  allow  defendants  to  show  what 
directions  the  defendants  Lardner  or  Mra.- 
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Lardner  gave  In  regard  to  applying  the 
rents  recrtved  by  Mr.  Fox.  The  court 
Beema  to  hare  tried  the  case  npon  the  the- 
ory that  Mr.  Fox  whh  to  be  regarded  only 
as  trustee  of  Moore  and  Mrs.  Lardner,  and 
'^hat  It  was  Immaterial  what  amount  of 
rents  he  had  received  and  paid  over  to  the 
Merchants*  Bank,  and  had,  as  cashier  of 
said  bank,  applied  to  the  Indebtedness  of 
Lardner  ft  Moore,  or  what  directions 
Lardner  ft  Moore  or  Mrs.  Lardner  had 
slven  him  as  to  the  application  of  the 
same.  We  are  of  the  opinion  that  the 
learned  court  adopted  an  erroneous  the- 
ory un  the  trial  ot  the  case. 

The  court  seems  to  have  overlooked  the 
Important  tact  that  Mr.  Fox,  In  making 
the  application  of  the  rents  received  by 
him  and  by  him  paid  over  to  the  bank, 
was  acting  ascasbler  of  the  bank,  and  not 
In  his  capacity  as  trastee  of  Moore  and 
Mrs.  Lardner,  and  that  be  was  at  the 
same  time  the  active  partner  in  the  Arm 
of  Stebblns,  Fox  ft  Co.,  and  that  as 
■nch  cashier  he  was  charged  with  the 
knowledge  he  possessed  as  trustee,  and 
that  hla  knowledg^e  as  cashier  was  the 
knowledge  ot  the  bank,  and  that  his 
knowledge  as  partner  In  the  firm  of  Steb- 
blns. Fox  ft  Co,  was  the  knowledge  ot 
the  Arm. '  Farmers'  ft  Traders'  Bank  t. 
Kimball  Milling  Co.,  (S.  D.)  47  N.  W.  Bep. 
402;  Bank  v.  Town  of  New  Mltford,  86 
Conn.  9S;  Loring  ▼.  Brodle,  134  Mass.  458^, 
Stevens  v.  Ooodenougb,  26  Vt.  676.  Whlle^ 
It  may  be  trne,  therefore,  that  Mr.  Fox  re- 
ceived and  paid  over  these  rents  to  the 
bank  as  trustee,  in  applying  them  to  the 
Indebtedness  of  ^ardner  ft  Moore  he  was 
acting  in  bis  ofipaclty  as  cashier  of  the 
bank,  and  was  bound  to  apply  them  on 
■ucb  Indebtedness  of  Lardner  ft  Moore,  as 
be  bad  been  directed  by  them  or  Mrs. 
Lardner  to  do.  When  Mr.  Fox  came  to 
act  ascashler  In  making  the  application  of 
the  rents  so  paid  Into  the  bank,  he  was* 
not  at  liberty  to  disregard  his  Instructions 
or  agreements  either  as  trustee  or  cashier. 
Neither  conld  the  bank  disregard  them,  as 
the  bank  received  them  charged  with  the 
knowledge  of  Fox  as  Its  cashier.  Counsel 
for  appellants  contend  that  these  rents, 
when  received  by  the  bank,  should  have 
been  applied  by  Mr.  Fox  as  cashier.  In 
payment  of  this  note,  as  It  is  claimed  be 
was  directed  to  do  by  tbe  defendants  or 
Mrs.  Lardner.  Assuming  that  tbe  evi- 
dence, If  admitted,  would  have  been  sufS- 
cient  to  satisfy  the  jury  that  the  facts,  as 
claimed,  existed,  we  think  the  counsel  are 
right  in  their  contention.  A  cashier  of  a 
bank,  when  making  the  application  of 
moneys  paid  Into  the  bank  of  which  he 
Is  cashier,  paid  either  by  himself  as  trustee 
or  by  any  other  parties.  Is  bonnd  to  ap- 

Sly  them  upon  such  Indebtedness  of  the 
ebtors  as  he  is  directed  by  them  to  do, 
and  neither  he  nor  the  bank  can  be  permit- 
ted to  so  apply  them  as  to  keep  in  force 
iiecnrpd  Indebtedness  to  the  bank  In  con- 
travention ot  the  express  directions  of  the 
debtors.  Comp.  Laws,  8  3457:  National 
Bank  v. Merchants'  Nat.  Bank, »4 U.S. 437; 
Hall  V.  Marston,  17  Mass.  675;  Stone  v. 
Beymonr,  16  Wend.  19.  If,  therefore,  de- 
fendants can  show  that  Mr.  Fox  was  di- 


rected by  the  defendants  Lardner  ft  Moore, 
or  Mrs.  Lardner,  to  pay  this  note  out  of 
the  rents  recelv€>d,  and  that  Fux  received 
and  paid  over  to  tbe  bank  an  amount  suffi- 
cient to  pay  and  extinguish  this  note,  then 
the  note  in  law  is  paid  and  extinguished, 
and  it  Is  not  material  whether  Fox,  as 
trustee,  actually  paid  the  note  or  not.  As 
cashier  be  was  bonnd  to  apply  it  In  pay- 
ment of  the  note,  and  if  be  failed  to  so  ap- 
ply It,  and  applied  It  to  other  indebtedness 
of  the  debtors  dne  from  them  to  the  bank, 
the  note  was  nevertheless  paid  inlaw,  and 
extinguished.  Neither  the  cashier  nor  tbe 
bank  could,  by  applying  the  rents  to  oth- 
er Indebtedness  ot  the  debtors,  defeat  the 
ItgsA  effect  of  the  payment  of  the  money 
into  the  bank  which  was  to  extinguish  the 
note.  Evidence  of  payment  either  by  an 
actual  payment  In  fall  by  Fox  as  trustee, 
or  the  payment  of  sufficient  of  these  rentsi 
Into  the  Merchants'  Bank  to  pay  said 
note,  nnder  Instructions  given  to  Fox 
either  as  trustee  or  cashier,  to  apply  tbe 
same  in  payment  ot  this  note,  was  compe- 
tent, and  should  have  been  admitted,  and 
its  exclusion  was  error.  The  defendants 
sought  to  show  that  Mr.  Fox  had,  as 
cashier  ot  the  Men-bants'  Bank,  agreed 
with  the  defendants  Ayres  ft  Wardman. 
with  the  knowledge  and  consent  ot  the 
other  defendants,  or  Mrs.  Lardner,  to  ap- 
ply these  rents  In  payment  ot  this  note  or 
the  Ayres  ft  Wardman  debt.  This  evi- 
dence was  objected  to  on  the  ground  that 
It  tended  to  contradict  or  vary  tbe  terms 
of  a  written  Instrumeut,  and  was  exclud- 
ed by  the  court.  This,  we  tbink.  was  er- 
ror. While  evidence  that  Mr.  Fox,  as 
cashier,  agreed  with  Ayres  ft  Wardman 
not  to  bold  them  liable  upon  tbe  note,  and 
to  look  only  to  the  securities  for  payment 
of  the  same,  was  not  admissible,  because 
tending  to  contradict  or  vary  a  written 
Instrument  by  parol,  and  also  because  not 
within  his  authority  as  cashier,  (Thomp- 
son V.  McKee,  5  Dak.  172,  87  N.  W.  Hep. 
867;)  yet  the  collateral  agreement  sought 
to  be  proved,  that  Mr.  Fox  agreed  to  ap- 
ply such  rents  coming  Into  his  hands  as 
cashier,  or  into  the  bank,  upon  such  note, 
was  within  his  authority  ascashler,  and 
was  binding  upon  the  bank ;  and,  if  suffi- 
cient rents  came  into  the  bank  to  pay  said 
note.  It  should  have  been  so  applied  upon 
the  note,  and  in  law  it  was  so  applied, and 
the  note  extinguished.  The  court  there- 
fore should  have  allowed  defendants,  or 
any  of  them,— all  ha  vlngpleaded  payment, 
— ^to  show  fully  the  amount  ot  rents  re- 
ceived by  Fox  as  trustee  and  paid  over  to 
the  bank ;  what  directions,  II  any,  were 
given  by  Lardner  &  Moore  or  Mrs.  Lard- 
ner In  regard  to  their,  application;  und 
what  agreement.  If  any,  Mr.  Fox  made 
with  Ayres  ft  Wardman  In  regard  to  the 
application  of  these  rents,  with  the  knowl- 
edge and  consent  of  Lardner  ft  Moore  or 
Mrs.  Lardner.  As  the  conclusions  reached 
bytheconrt  necessitate  a  reversal  of  the 
Judgment  and  a  new  trial,  we  express  no 
opinion  upon  the  other  questions  present- 
ed by  counsel,  and  ably  discussed  in  their 
respective  briefs.  The  Judgment  of  the 
court  below  Is  reversed,  and  a  new  trial 
ordered.    All  the  judges  concurring. 
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F1B8T  Nat.  Bank  of  Dbadwood  y.  Black 

HILL8  Faib  Abs'n. 
(Supreme  Court  cf  South  Dakota.   Hay  28, 1891. ) 
Eetubn  on  BxBctmoN— Lbvt  on  Pbbsonal  Pkop- 

BRTT — SaX^  of  Land— INADBQTJA.CT  OF  PRIOB. 

1.  In  relation  to  the  levy  of  an  execution  np- 
on  property,  the  last  clause  of  section  fill 9,  Comp. 
liaws,  provides  that,  "If  no  personal  property  be 
foand,  an  indcsvement  to  that  effect  must  be 
made  on  the  'writ,  before  levy  is  made  on  real 
property. "  Where  the  return  of  the  sheriff  on 
the  writ  states  that,  "after  diligent  search  and 
inquiry  as  required  by  law,  I  could  find  no  per- 
sonal property  of  the  defendant  whereby  this  ez- 
ecntion  could  be  satisfied  in  whole  or  in  part,  and 
I  therefore  made  an  indorsement  on  said  ezeou- 
tlon  to  that  effect,  to-wit,  '  No  personal  propertv 
found,'"  Tield,  that  this  was  a  complianoe  with 
the  reason  and  spirit  of  the  statute,  and  all  that 
was  required  before  levying  an  execution  on  real 
property. 

a.  If  a  defendant  In  execution  has  personal 
property,  and  it  is  sufdolently  public  so  that  an 
officer  can  know  that  it  belongs  to  him,  it  is  his 
da^  to  levy  upon  and  sell  it  before  levying  upon 
ana  selling  real  property. 

8.  If  a  defendant  has  such  personal  property, 
•nd  so  conceals  or  places  it  out  of  the  way  that 
the  officer  cannot  find  it,  if  the  defendant  wishes 
to  save  his  real  estate,  it  is  his  duty  to  torn  over 
or  expose  suoh  property  before  the  sale  of  the 
veal  property. 

4.  Where  real  property,  oonsistinff  of  several 
known  lots  or  parcels,  has  been  levied  npcm,  the 
lots  or  paioels  must  be  offered  for  sale  sepi^tely; 
but,  it  no  bidders  can  be  found  for  the  separate 
parcels,  the  land  can  be  sold  in  gross.  A  cred- 
itor cannot  be  deprived  of  the  privilege  of  having 
the  land  sold  en  masse  after  the  fact  has  been 
ascertained  that  it  cannot  be  sold  in  lots. 

6.  Inadequacy  of  prloe  of  property  bought  at 
•heriS's  sale  is  not  such  an  irregularity  as  will 
warrantajudioialorexeoutionsaletobeset  aside, 
unless  accompanied  by  other  faots  showing,  or 
tending  to  show,  that  such  inadequate  ^rice  was 
brought  about  by  other  acts  or  irregularities  that 
were  unlawfal,  or  that  it  resulted  from  mistake, 
accident,  surprise,  misconduct,  or  fraud. 
{SyUabus  by  the  Court.) 

Appeal  from  circalt  court,  Lawrence 
county. 

MeLaaghUn  &  MeLaagbUa,  for  appel- 
lant. Moody  &  Wushabaugb  and  MtLittn 
A  Mason,  (or  respondeat. 

Bbnnrtt,  J.  The  plalntltf  recovered  a 
Jadgiuent  against  the  defendant  upon  de- 
fault, and  on  the  Judgment  an  execution 
was  Issued.  The  sheriff,  without  Indors- 
ing upon  the  execution,  "No  personal 
property  found, "and  without  any  levy 
made  upon  the  personal  property  of  the 
defendant,  levied  upon  certain  real  estate, 
the  property  of  the  defendant,  and  sold  it. 
Tbisconslsted  of  the  H.  E.  %  of  the  8.  W.  J^  of 
section  18,  upon  which  are  the  race  track, 
which  is  Inclosed,  grand  stand,  exhibition 
rooms,  band-stand,  stables,  and  fences  of 
defendant;  and  the  E.  ^  of  the  N.  W.  ]i, 
and  lots  1  and  2,  lu  section  19,  township 
5,  range  4  E.  B,  H.  .M.,  containing  198.29 
acres,  and  all  the  Improvements  thereon. 
The  same  was  advertised  and  was  sold  In 
bulk,  not  In  several  tractH.  The  return  of 
the  sheriff  shows  that  he  offered  the  above- 
described  property  in  separate  parcels, 
but  received  no  bids  for  the  same,  and 
then  offered  it  as  a  whole,  and  it  was  sold 
to  the  plaintiff  for  f436.78,— the  plaintiff 
being  the  highest  and  best  bidder, — and 
that  he  executed,  acknowledged,  and  de- 


livered to  the  plainttB  a  eertlfleate  o( 
sale,  and  tlie  execution  was  retume<]  sat- 
isfied. The  sale  was  made  on  the  4tta  day 
of  February,  1889.  On  the  29th  day  of 
April,  1890,  the  defendant  served  a  notioe 
of  motion  for  an  order  of  the  court  to  set 
aside  and  vacate  the  levy  and  sale,  the 
same  not  having  been  previoosly  con- 
firmed.   The  grounds  of  the  motion  were: 

(1)  That  the  personal  property  of  said  de- 
fendant was  not  flrut  taken  on  execntlun; 

(2)  that  no  Indorsement,  "No  personal 
property  found,"  was  made  on  the  execu- 
tion before  levy  on  real  estate;  (S)  that 
the  real  estate  was  sold  together,  and  not 
separately;  (4)  that  102.60  paid  In  not 
credited  on  the  Judgment;  (6)  that  the 
cashier  of  said  plaintiff  was  vice-president, 
treasurer,  and  a  director  of  defendant; 
(6)  that  the  price  paid  was  wholly  Inade- 
quate. Cpon  the  hearing,  affldarita  and 
counter>affldav]ts  were  offered.  After 
hearing  the  same,  the  court  overruled 
the  motion  to  set  aside  and  vacate,  to 
which  Judgment  of  the  court  the  defendant 
excepted,  and  perfected  an  appeal.  The 
assignment  of  errors  snbstantiaUy  raiaen 
the  same  points  as  In  the  motion  to  mat 
aside  and  vacate,  and  need  not  be  formal- 
ly repeated.  The  sale  was  made  February 
4, 1889.  The  motion  to  set  aaide  was  noc 
made  until  May  12, 1890.  The  sheriff  filed 
his  report  of  sale  in  tbeclerk's  office  on  tbe 
16th  day  of  May,  188S,  and  no  exceptions 
were  filed  tor  or  on  behalf  of  defendant  to 
said  report  until  after  the  time  for  re- 
demption bud  expired.  This  does  not 
seem  to  us  to  be  within  a  reasonable 
time.  Undoubtedly,  a  reasonable  time 
must  be  some  time  within  the  period  fixed 
by  the  law  for  redemption.  If  that  period 
•is  allowed  to  expire,  the  application  can- 
not  afterwards  be  made,  unless  under  spe- 
cial circumstances,  showing  some  reason- 
able excuse  for  the  dday,  and  then  it 
would  be  doubtful  if  a  court  of  law  could 
afford  the  relief.  Raymond  ▼.  Paull,  21 
Wis.  688 ;  Stewart  ▼.  Marshall,  4  Iowa, 
76.  Numerous  decisions  are  found  that 
aifter  tbe  purchaser  has  paid  his  money 
and  obtained  a  deed  it  Is  too  late  for  a 
motion  to  set  aside  the  siUe.  Sumner  ▼. 
Moore,  2  McLean,  64;  Blair  v. Greenway,  1 
Browne,  (Pa.)  218;  ChamlierB  ▼.  Stone,  9 
Ala.  260.  In  the  case  at  bar  the  abstract 
does  not  disclose  that  the  respondent  bad 
received  a  deed  from  the  sheriff, but, as  tbe 
time  for  redemption  had  expired,  be  was 
entitled  to  one,  and  the  appellant's  rixht 
was  foreclosed  as  much  as  though  a  deed 
had  actually  passed.  But.  conceding  that 
the  motion  was  made  within  a  reasona- 
ble time,  the  appellant  Insists  that  tbe 
sale  should  be  set  aside  because  it  was 
not  conducted  In  accordance  with  the 
statute,  in  this:  that  the  sheriff  did  not 
Indorse  upon  bis  writ,  "No  personal  prop- 
erty found,"  before  making  a  levy  upon 
real  property.  Section  5119,  Corap.  Laws, 
provides,  in  its  last  clause,  that,*'it  no 
personal  property  be  found,  an  indorse- 
m»nt  to  that  effect  must  be  made  on  the 
writ,  before  levy  is  made  on  real  proper- 
ty. "  If  no  such  indorsement  is  found  upon 
the  writ  in  question,  nor  any  evidence  In 
the  return  that  appellant  bad  not  suffl- 
cient  personal  property  to  satisfy  the  exe- 


Digitized  by^OOQlC 


S.  D.) 


FIRST  NAT.  BANK  v.  BLACK  HILLS  PAIB  ASS'N. 


858 


cation,  the  sale,  tor  that  reason,  shonld 
not  have  been  confirmed.  But  the  return 
of  the  Bherltf  states  "  that  after  diligent 
search  and  Inquiry,  as  required  by  law,  I 
eonld  find  no  personal  property  of  the  de- 
fendant whereby  this  execution  conld  be 
satisfied,  In  whole  or  in  part,  and  I  there- 
fore meude  an  Indorsement  on  said  execa- 
tlon  to  that  effect,  to- wit, '  No  personal 
property  fonnd;'  and  thereafter,  to-wlt, 
on  the  Slst  day  of  December,  A.  D.  1888, 
by  virtue  of  this  execution,  I  duly  levied 
apon  and  seised  the  following  described 
real  property,"  etc.  The  return  shows 
that  the  sherlB  made  search  for  personal 
property.  He  rectived  the  execntlon  at  4 
o'clock  p.  M.,  December  22,  A.  D.  1888,  but 
did  not  lery  on  the  real  estate  until  thn 
Slst  day  of  December,  1888,  nine  days  after 
It  came  into  his  bands, — a  sufSeient  lapse 
of  time  to  enable  him  to  make  the  diligent 
search  for  personal  property,  and  to  have 
found  it  If  the  defendant  had  it.  If  the  de- 
fendant had  personal  property,  and  it 
was  not  sufficiently  public  so  that  the 
officer  could  know  that  it  bdonged  to 
them,  it  was  its  duty,  U  it  wished  to  save 
Its  real  estate,  to  turn  over  or  expose  sach 
property  to  the  officer  before  the  sale.  If 
It  had  such  property,  and  so  concealed  it, 
or  it  was  so  placed  out  of  the  way  that  the 
sberitf  could  not  find  It,  of  what  avail 
would  it  be  to  the  creditor?  It  would  be 
trifling  with  the  officers  of  the  law,  and 
the  latV  itself,  to  set  aside  a  return  for 
such  reasons.  If  Judgmrat  debtors  have 
personal  property,  let  them  tarn  It  over, 
or  pat  it  out  to  the  sherifi;  and  then,  II  he 
persists  in  selling  the  realty,  they  have 
cause  for  complaint.  Until  this  Is  shown, 
the  defendant  has  no  cause  for  complaint. 
The  return  of  the  sheriff  shows  clearly  a 
compliance  with  the  reason  and  spirit  of 
the  statute.  It  shows  that  he  exercised 
a  reasonable  and  ordinary  diligence  to  dis- 
cover personal  property,  and  that  Is  all 
that  Is  required  before  levying  on  real 
property. 

Again,  it  is  claimed  by  appellant  that 
the  sale  being  made  in  gross  was  such  an 
frregularlty  that  should  vitiate  it.  The 
appellant  admits  that  the  rule  In  most  of 
the  states  is  undoubtedly  that  mere  Irreg- 
ularities will  be  no  cause  for  setting  aside 
the  sale  when  the  property  is  bought  by 
one  not  a  party  to  the  record,  and  with- 
out notice  of  such  irregularities.  But  the 
appellant  inslHts  that  the  plaintiff  and 
purchaser  in  the  case  at  bar  stands  in  a 
different  position,  and  Is  charged  with  no- 
tice ot  all  such  Irregularities.  This  posi- 
tion Is,  no  doubt,  correct;  but  do  the  facts 
set  forth  In  the  abstract  warrant  the  set- 
ting aside  of  this  sale  because  it  was  made 
in  gross?  We  think  not.  The  Code  pro- 
vides, as  to  sales  of  real  property  on  exe- 
cution, as  follows:  "And  when  the  sale  is 
of  real  property,  consisting  ot  several 
known  lots  or  parcels,  they  must  be  sold 
separately. "  The  object  of  this  statute  is 
to  Insure  as  large  a  price  as  possible,  and 
also  to  enable  a  debtor  to  redeem  apart 
only  of  the  land  sold,  it  he  desires.  Yet  it 
cannot  be  said  that.  In  case  no  one  Is 
found  to  bid  on  each  separate  parcel  or 
tract,  the  creditor  is  deprived  ol  the  priv- 
ilege of  having  the  land  sold  in  gross  after 


this  fact  has  been  ascertained.  The  pro- 
vision of  the  law  was  designed  to  benefit 
the  debtor,  and  also  to  give  smaller  pur- 
chasers the  opportunity  to  buy  subdivis- 
ions ot  the  realty  levied  on,  if  any  there 
should  be  fonnd  present  at  the  sale.  The 
sheriff's  return  shows  that  he  first  offered 
the  property  in  separate  parcels,  and 
called  for  bidders,  but  none  responded, 
and,  receiving  no  bids,  he  offered  the  laud 
as  a  whole,  and  it  was  sold.  In  the  case 
of  Phelps  V.  Oonuver,  26  111.  SIS,  a  decision 
under  provisions  of  a  statute  In  effect  like 
our  own.  Judge  Bbeksb  says:  "Where  a 
farm  is  composed  ot  several  adjoining 
tracts  ot  land,  it  would  be  the  duty  of  the 
officer  to  offer  each  tract  separately,  using 
his  own  judgment  as  to  subdivisions;  and 
if  the  sraaller  subdivision  will  not  sell, 
then  add  another  subdivision  to  It,  and 
BO  on  until  it  has  been  offered  in  subdivis- 
ions, when  not  selling,  it  would  be  but 
just  to  the  creditor  to  sell  it  on  a  reason- 
able bid,  en  masse,  the  officer  making  a  full 
retnm  of  all  the  facts. "  Much  is  neces- 
sarily confided  to  the  discretion  of  the 
sheriff  In  making  sales  of  real  estate,  and 
a  sale  will  not  be  set  aside  unless  it  clearly 
appears  that  there  has  been  an  abuse  of 
this  discretion,  to  the  substantial  Injury 
of  the  execution  defendants.  This  is  not 
shown  to  have  been  In  the  case  at  bar. 
On  the  contrary,  It  is  disclosed  that  the 
defendant,  previous  to  the  Judgment  and 
sale,  had  voluntarily  Included  the  two  or 
more  tracts  ot  land  in  one  mortgage,  and 
that  the  execution  sale  was  made  subject 
to  this  mortgage.  A  purchaser  of  a  part 
of  the  property  would  have  no  right  to 
redeem  pro  tanto.  The  mortgagee  could 
not  be  compelled  to  receive  a  part  of  his 
debt,  and  relinqnish  as  to  a  part  of  the 
property.  The  voluntary  act  of  the  de- 
fendant has  placed  it  in  a  position  where 
it  cannot  complain  ol  the  sale  that  was 
made  In  gross.  Freem.  Ex'ns,  $  286; 
Tiff  t  V.  Barton,  4  Denio,  171. 

The  inadequacy  ot  price  Is  also  com- 
plained of  as  another  cause  why  the  sale 
should  be  set  aside.  Inadequacy  of  price 
is  not  snch  an  irregularity  as  will  war- 
rant a  judicial  or  execution  sale  to  be  set 
aside,  unless  accompanied  by  other  facts 
showing,  or  tending  to  show,  that  sach 
inadequate  price  was  brought  about  by 
other  acts  or  irregalaritles  that  were  un- 
lawtal,  or  resulting  from  mistake,  acci- 
dent, aarprise,  miscondoct,  or  fraud.  The 
evidence  fails  to  establish  any  fraud  In  the 
sale  by  the  sheriff,  or  on  the  part  of  the 
plaintiff,  or  the  purchaser,  or  that  any  bad 
faith  was  practiced  by  any  at  the  parties 
to  the  transaction.  There  Is  not  one  fact 
proved  by  the  whole  evidence  which  Is  in- 
consistent with  good  faith,  or  that  the 
levy  and  sale  were  not  properly  conducted, 
or  that  the  defendant  or  purchaser  did 
anything  to  prevent  bidders  from  attend- 
ing the  sale  and  purchasing  the  property. 
It  was  its  right  to  collect  Its  judgment, 
and  we  know  of  no  rule  requiring  it  to 
bid  more  than  its  Judgment,  Interest,  and 
costs.  The  evidence  shows  that,  at  the 
largest  estimate  of  the  worth  of  the  proiv 
erty  on  the  day  of  sale,  it  brought  more_ 
than  one-third  of  Its  value,  taklns 
consideration  the  mortgage  lien  ap\ 
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property.  The  period  of  redemption  fixed 
by  statute  la  ample  protection  for  a  debt- 
or against  an  Inadequate  price  of  a  Jndi- 
ctal  or  execution  sale  of  real  property. 
Tbe  smallness  o(  the  bid  Is  In  fact  to  bla 
benefit,  for  he  has  this  niacb  less  to  pay 
on  the  redemption  day.  Tbe  Judgment 
debtor  haYlng  allowed  the  redemption 
day  to  puss  without  redeeming,  and 
showing  no  cause  why  he  has  done  so, 
must  suffer  from  his  own  laches,  and,  if  a 
wrong  has  been  done,  he  can  lay  the  blame 
to  no  one  but  himself.  The  judgment  on 
the  order  overruling  the  motion  to  set 
aside  and  vacate  the  sheriff's  sale  la  af- 
firmed.   All  the  Judges  concurring. 


PBBBLBSS  Rb&PEB  Co.  V.  CONWAT. 

(Supreme  Covrt  qf  WUconsln.    May  5, 1991.) 
BuAOH  or  COHTBAOT— Action  roB  Damaois — 

The  defendant  ordered  a  reaper,  agreeing 
on  delivery  to  give  his  notes  for  tbe  price.  The 
order  provided  that,  U  the  reapershoald  not  com- 
ply with  the  warranty,  notice  sboald  be  given, 
and,  if  the  defect  was  not  remedied,  the  reaper 
was  to  be  returned.  The  defendant  cut  all  his 
grain  with  the  reaper,  using  it  both  before  and 
after  suit  for  damages  for  his  refusal  to  give  the 
notes.  Ko  ooonter-olaim  was  interposed  for 
breaoh  of  warranty.  HtUd,  ttat  the  defendant 
was  bound  to  show  an  effectual  rescission,  or  that 
the  reaper  was  worthless,  and  that  a  mere  breaoh 
of  warranty  was  no  defense  to  the  action,  in  whole 
or  in  part 

Appeal  from  circuit  court,  Vernon  coun- 
ty. 

In  June,  1889,  defendant  gave  the  plain- 
tiff company,  through  Its  agent  at  Hllla- 
borougb.  Wis.,  a  written  order  for  a  "No. 
6  single  reaper, "  to  be  delivered  to  him  at 
Hillsborough,  July  Ist  following,  for 
which  be  agreed,  on  deli  very,  to  execute  to 
plaintiff  his  two  notes,— one  for  fSO,  pay- 
able October  1, 1889,  and  tbe  other  for  f40, 
payable  one  year  later.  A  reaper  was  de- 
livered to  bim  by  plalntllf  at  the  time  and 
place  stipulated  in  tbe  order,  but  it  is  a  dis- 
puted question  of  fact  In  the  case,  under 
the  pleadings,  whether  It  was  delivered 
under  tbe  contract  in  performance  thereof 
by  plaintiff,  or  whether  it  was  delivered 
to  bim  for  temporary  use  until  the  plain- 
tiff could  fill  the  order.  Tbe  order  refers 
and  is  expressly  made  subject  to  a  con- 
tract of  warranty  printed  on  tbe  back 
thereof.  This  Instrument,  after  specify- 
ing bow  the  reaper  shall  be  constructed 
and  tbe  character  of  the  work  It  shall  do, 
contains  the  following  stipulations :  "  If, 
upon  starting  the  machine.  It  fails  to 
work  well.  Immediate  written  notice,  stat- 
ing wherein  It  falls,  must  be  given  to  the 
a8:ent  from  whom  It  was  purchased,  and 
to  the  Peerless  Reaper  Co.,  Canton,  Ohio, 
or  its  nearest  branch  office,  and  a  reason- 
able time  allowed  to  get  to  it  and  remedy 
tbat  defect,  if  there  be  any,  the  parcba«er 
rendering  necessary  and  friendly  assist- 
ance. If  it  cannot  then  be  made  to  do 
good  work,  it  must  be  returned  to  tbe 
place  where  received,  free  of  charge,  and 
the  notes  and  money  will  be  refunded,  or 
a  new  machine  given  In  its  place,  which, 
when  done,  shall  be  in  full  settlement  of 
the  whole  transaction. "  This  order  and 
warranty  constitute    tbe    contract   be- 


tween the  parties.  The  defendant  taOed 
to  give  any  written  notice  of  defects,  and 
did  not  return,  or  offer  to  return,  tlie 
reaper  to  the  company  at  Hlllsboroogb. 
He  refused  to  give  bis  notes  therefor  when 
demanded,  as  stipulated  In  tbe  contract. 
This  action  is  to  recover  damages  for  de- 
fendant's refusal  to  give  the  notes  as 
agreed,  and  was  commenced  before  either 
note  would  have  become  due,  had  tbe 
same  been  so  given.  Tbe  action  was 
brought  before  a  Justice  of  tbe  peace,  and 
a  trial  thereof  resulted  in  a  verdict  and 
Judgment  for  the  defendant.  Tbe  plain- 
tiff appealed  to  the  circuit  court,  wherethe 
cause  was  tried  on  the  return  of  tbe  Justice, 
(no  affidavit  having  been  filed  under  sec- 
tion 8768,  Rev.  St.,  to  obtain  a  trial,  as  la 
an  action  originally  brought  in  tbe  circuit 
court,)  and  the  court  reversed  the  Judg- 
ment of  thejustice.  Thedefendant  appeals 
from  tbe  Judgment  of  reversal. 

Wtnsor  &  WInaor,  for  appellant.  H.  W. 
Barney,  for  respondent. 

Lton,  J.,  {after  atattng  the  fkets  aa 
above.)  There  can  be  no  doubt  that  it  is 
no  impediment  to  tbe  bringing  of  this 
action  that  neither  of  tbe  notes  agreed 
to  be  given  for  tbe  price  of  the  reaper 
would,  had  they  been  given, not  have  been 
due  when  tbe  taction  was  commenced; 
nor  that  the  measure  of  damages.  If  the 
plaintiff  is  entitled  to  recover,  is  the 
amount  for  which  the  notes  were  to  haw 
been  given.  It  is  also  clear  tbat  the  con- 
tract requires  the  notes  to  be  given  upon 
the  delivery  of  the  reaper,  and  the  obliga- 
tion of  tbe  defendant  to  give  them  is  not 
discharged  or  affected  by  the  fact  (it  it  t>e 
a  fact)  tbat  tbe  reaper  failed  to  meet  tbe 
requirements  of  the  warranty.  For 
breaches  of  the  warranty,  the  defendant 
has  other  legal  remedies,  and  must  resort 
to  them,  or  he  is  remediless.  Tbe  answer 
of  defendant  Is  by  no  means  a  model  of 
clear  and  concise  pleading.  But,  giving 
it  the  most  favorable  construction  in  fa- 
vor of  defendant  which  it  will  possibly 
bear,  it  is  to  tbe  effect  (1)  tbat  the  reaper 
dell  vered  to  defendant  was  not  su  deliv- 
ered as  a  performance  of  the  contract  by 
plaintiff,  but  only  for  temporary  use,  un- 
til it  could  deliver  the  reaper  contracted 
for;  (2)  that,  if  d^ivered  In  execution  of 
the  contract,  the  reaper  failed  to  meet  the 
i-equirements  thereof  in  several  material 
particulars;  and  (3)  that  the  reaper  was 
worthless.  The  answer  contains  nocoun- 
ter-clalm  by  way  of  recoupment  of  dam- 
ages for  breaches  of  the  warranty.  The 
testimony  is  overwhelming  (Indeed,  is 
scarcely  controverted)  that  the  reaper 
was  delivered  to  defendant  under  the  con- 
tract, and  in  execution  thereof,  by  the 
plaintiff.  Such  being  tbe  fact,  the  defend- 
ant can  only  relieve  himself  of  the  obliga- 
tion to  give  the  notes  in  one  of  two  ways. 
He  must  show  either  (1)  that  the  reaper 
did  not  comply  with  the  warranty,  and 
that  because  thereof  be  effectually  rescind- 
ed the  contract;  or  (2)  tbat  the  reaper 
was  worthless.  Tbe  mere  breach  of  tbe 
warranty,  especially  when  no  counter- 
claim is  interposed  by  way  of  recoupment 
of  the  damages  sustained  thereby,  Is  no 
defense  to  the  action,  either  in  whole  of 
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4m  part.  In  order  to  rescind  the  contract 
it  was  necessary,  by  the  terma  thereof, 
for  defendant  to  notify  In  writing  the 
«gent  of  plaintiff  at  HUlBborooRh,  and  the 
-plalntltt  at  Canton,  Ohio,  or  at  ita  nearest 
branch  office,  of  the  defects  in  the  reaper, 
■auid,  if  the  same  were  not  remedied  by 
plaintiff,  then  to  return  the  reaper  at  HlUs- 
4K>roaRh,  where  he  received  it.  The  de- 
fendant failed  entirely  to  cuniply  with  any 
-of  these  reqnlrements.  Hence  there  was 
-BO  effectual  rescission  of  the  contract. 

Was  the  reaper  worthless?  The  only 
tenlt  found  with  it  Is  that  it  did  not  lay 
■ttie  bundles  uf  grain  properly,  and  more 
labor  was  required  to  bind  them.  It  ap- 
IMara  that  defendant  cut  all  his  grain  with 
It,  using  it  for  that  purpose  both  before 
«nd  after  this  action  was  commenced.  In 
▼lew  uf  these  tacts,  it  is  impossible  tohold 
that  the  reaper  was  worthless.  We  con- 
clude, therefore,  that  the  defendant  has 
failed  to  establish  any  defense  to  the  ac- 
tion, and  the  verdict  and  Judgment  in  the 
justice's  court  shoqld  have  been  for  the 
■plaintlft  for  the  agreed  amount  of  the 
■notes.  This  is  doubtless  the  view  taken  of 
•the  case  by  the  learned  circuit  Judge.  The 
principles  above  enunciated  are  consid- 
-cred  and  established  by  this  court  in  Her- 
man V.  Gray,  (Wis.)  ante,  113.  They  re- 
-qoire  no  further  discussion  here.  The  only 
difference  in  the  two  cases  is  that  in  Her- 
4nan  v.  Gray  the  action  was  upon  the 
notes  given  pursuant  to  the  contractthere 
4n  question,  while  the  cause  of  action  here- 
in is  the  refusal  to  g^ive  the  notes  called 
•lor  by  the  contract.  But  those  principles 
are  common  to  both  cases,  and  rule  them 
•both.  Onr  conclusion  is  that  the  circuit 
«oart  properly  reversed  the  Judgment  of 
the  Justice,  and  hence  that  the  Judgment  of 
•tVTersal  mnst  be  affirmed. 


Valentine  v.  MnTUAL,  Ben.  Life  Ins.  Co. 

{SupreiM  Cowrt  of  TTteconcin.   May  5, 1B91.) 
'Lira  Immuxcs  —  CoMninoNa  or  Poliot  —  Bn- 

OID>. 

An  Insuranoe  policy  was  conditioned  to  be 
-void  in  case  the  asstired  died  by  his  own  hand, 
-snless  he  was  Insane  at  the  time  of  taking  his 
life,  in  which  event  the  insurer  reserved  to  Itself 
'the  risht  to  pay  the  amount  insured  or  only  to 
.refund  the  premiums  'paid,  "according  to  the 
-equities  of  the  case."  MAS.  that,  though  the 
.polloy  stipulates  that  the  amount  of  insurance 
siiall  be  paid  within  60  days  after  due  notice  and 
eatisfactory  proof  of  the  death  of  the  assured, 
where  he  takes  his  own  life  while  insane  the  in- 
•  surer  is  entitled  to  a  sufficient  time  to  learn  all 
the  faots  oontrolling  the  equities  of  the  case, 
auA  three  months  and  a  few  days,  beXure  notify- 
ing the  beneficiary  of  the  exercise  of  its  option, 
is  not  an  unreasonable  time. 

Appeal  from  superior  court,  Milwaukee 
«ounty. 

Winkler,  Flaadera,  Smith,  Bottvm  <ft  Vi- 
las, for  appellant.  Rogers  &  Mann  and  C. 
P.  Smith,  for  respondent. 

Obton,  J.  This  action  is  to  recover  the 
Insurance  on  two  life  insurance  policies 
given  by  the  appellant  company  to  Kath- 
erine  Salentine,  the  respondent,  and  wife 
of  Peter  iSalentlne, on  hisllfe,— tbefirst  one 
dated  the  19th  day  of  September,  1881,  and 
■mnmbered  105,844;  and  the  other  one  dated 


the  20tta  day  of  September,  1883,  and  Dom> 
bered  115,218:  the  first  of  f2,0OU,  and  the 
other  of  $3,000.  Tbo  first  of  the  above 
policies  had  tbe  following  conditions: 
"That  in  case  he  should  die  by  his  own 
band,  etc.,  this  policy  shall  be  void,  null, 
and  of  no  effect,  except  that  In  case  he 
shall  die  by  his  own  band  while  insane  the 
amount  to  be  paid  by  the  company  on 
this  policy  shall  be  the  amount  of  the  pre- 
miums actually  paid  thereon,  with  Inter- 
est. "  Peter  Salentine,  whose  life  was  In- 
sured, died  by  his  own  hand  on  the  6th 
day  of  January,  18S4,  and  notice  thereof, 
was  given  to  the  company  on  the  28th  day 
of  tbe  same  month.  .About  this  policy 
there  Is  oo  contest,  and  the  plaintiff  was 
entitled  to  and  obtained  Judgment  for  the 
premiums  paid  thereon  and  interest.  The 
second  policy  had  the  following  condi- 
tions: "If  he  [the  insured]  shall  die  by  bis 
own  hand,  this  policy  dhall  be  void.  If, 
however.  It  shall  be  shown  that  the  in- 
sured at  the  time  of  taking  his  life  was  In- 
sane, the  company  will  pay  the  sum  in- 
sured, or  refund  tbe  premiums  actually  re- 
ceived, with  Interest  thereon,  according  to 
its  Judgment  of  the  equities  of  the  case. 
This  option  Is  distinctly  reserved  by  the 
company,  and  is  made  a  part  of  this  con- 
tract."  The  company  stipulated  in  tbe 
policy  to  pay  or  cause  to  be  patdthesum  in- 
sured, at  their  office  at  the  cityoiNewark, 
to  the  said  assured,  SO  days  after  due  no- 
tice and  satisfactory  proof  of  tbe  death  of 
the  assured.  The  court  found  that  the 
first  notice  given  to  the  plaintiff  of  the 
election  of  the  company  to  pay  only  by 
refunding  the  premiums  was  on  tbe  5th 
day  of  May,  18R4.  The  60  days  after  no- 
tlceand  proofs  of  death  expired  on  the  28th 
day  of  March,  18S4.  The  only  proofs  of 
the  death  of  Peter  Salentine  by  his  own 
band,  while  insane,  was  a  certiflea  copy 
of  tbe  coroner's  Inquest,  without  any  of 
the  evidence  taken  therein.  There  was  no 
evidence  that  the  plaintiff  ever  made  an 
election  to  take  the  Insurance  Instead  of 
the  premiums  and  interest  thereon,  until 
after  tbe  notice  of  the  company  that  It 
elected  to  pay  only  by  refunding  the  pre- 
miums had  been  received  by  her.  The 
court  held  that  the  plaintiff  was  entitled 
to  recover  the  insurance,  on  the  ground 
that  the  company  failed  to  give  the  plaintiff 
notice  of  its  election  to  pay  only  tbe  pre- 
miums within  the  60  days  after  receiving 
the  notice  and  proofs  of  death.  On  this 
appeal  this  is  the  only  question,  tbe 
learned  counsel  of  the  appellant  contend- 
ing that  the  company  made  its  election  In 
proper  time  to  limit  the  plaintiff  to  a  re- 
covery only  of  the  premiums  and  interest 
thereon.  'The  languaga  of  this  condition 
is  peculiar.  The  election  to  "pay  the  sum 
insured  or  refund  the  premiums"  is  to  be 
made  by  the  company  "according  to  Its 
judgment  of  tbe  equities  of  tbe  case. "  Tbe 
learned  jndge  of  the  superior  court  seems 
to  have  limited  the  equities  of  the  case  to 
tbe  amount  of  the  premiums  paid.  But 
there  may  be  equities  in  such  a  case,  aris- 
ing from  the  circumstances  of  the  death  of 
the  person  whose  life  is  insured, — such  as 
bis  situation  in  life,  and  the  causes  of  his 
unfortunate  mental  condition, — which 
might  naturally  appeal  to  sympathy  and 
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bumane  feeling:,  and  arising  also  from  tbe 
clrcuiDBtancus  In  ;vhich  the  wlfeaod  family 
had  been  left  by  this  terrible  calamity.  To 
elve  to  the  beneficiary  of  thla  insurance 
what  in  pure  JuHtlce  and  fairness  she 
ought  to  have  under  the  clrcnmstancea  Is 
a  correct  definition  of  equity.  It  depends 
upon  the  consideration  of  all  the  circum- 
stances of  the  case.  I  speak  of  this  be 
cause  It  is  claimed  that  all  the  company 
needed  to  be  Informed  of  to  form  a  judg- 
ment of  the  equities  of  the  case  was  the 
death  of  the  insured  by  his  own  hand 
■  while  insane,  and  the  amount  of  the  pre- 
miums paid,  and  that,  therefore,  but  a 
short  time  was  neeessat^for  the  company 
to  make  and  give  notice  of  such  election. 
The  learned  superior  court  held  that  the 
time  in  which  notice  of  the  election  should 
be  given  was  the  60  days  after  the  notice 
and  proofs  of  death.  The  60  days  men- 
tioned in  the  policy  has  not  the  remotest 
reference  to  the  time  In  which  such  an  elec- 
tion should  be  made.  If  such  notice  ought 
to  be  governed  by  any  mle,  it  should  be 
reasonable  under  the  circumstances.  "  In 
the  absence  of  any  statutory  or  contract 
provision,  the  time  in  which  the  right  of 
election  mnst  be  exercised  is  not  limited, 
except  there  mnst  not  be  such  unreason- 
able delay  as  to  injure  rights  acquired  by 
others."  McCracken  v.  Finley,  Sneed,  Dec. 
(Ky.)  195;  Cooper  v.  Cooper,  77  Va.  198; 
Tibblts  V.  Tlbblts.  19  Ves.  663. 

The  election  provided  for  In  this  policy 
Is  different  from  any  that  is  considered  In 
the  cases  cited  in  the  brief  of  the  learned 
counsel  of  the  respondent,  or  any  that  is 
usually  found  in  reported  cases,  in  one  re- 
spect, and  that  Is  that  the  person  to  be 
notified  of  the  election  cannot  be  injured 
by  delay  if  notice  of  the  election  Is  g^ven 
at  any  time  beforesQlt,  nor,  indeed,  if  given 
after  that.  In  time  for  Judgment,  except, 
perhaps,  in  disappointing  an  expectation. 
The  plaintiO  could  acquire  no  rights  whieli 
might  be  Injured  by  the  delay.  In  most  of 
the  cases  the  parties  are  reversed,  and  tne 
obligee  and  not  the  obligor,  and  the 
promisee  and  not  the  promisor,  is  to 
make  the  election  which  affects  the  rights 
Df  the  other  party.  It  would  seem  that 
the  other  party  ought  to  be  in  such  condi- 
tion that  his  rights  would  be  injured  by 
the  delay  to  complain  of  it.  The  ptaintifl, 
3y  the  policy  Itself,  was  entitled  to  noth- 
ing, as  the  policy  was  void.  By  the  con- 
iitlon,  however,  she  is  entitled  to  the  in- 
surance or  the  pi-emiums  and  Interest 
thereon,  one  or  the  other,  at  the  option 
or  choice  of  the  company.  She  cannot 
know  which  she  is  to  receive  until  such 
election  by  the  company  is  made,  and  that 
is  all  the  possible  consequence  of  the  de- 
lay. So  essential  is  it  that  the  other 
party  must  have  rights  to  be  affected  by 
the  election  that  it  has  been  often  held 
"  that  an  election  may  be  revoked  where 
the  rights  of  others  are  not  affected  by  it. " 
Evans'  Appeal,  51  Conn.  435;  Dabney  v. 
Bailey,  42  Ga.  521 ;  Sill  v.  Sill.  81  Kan.  248, 
1  Pac.  Bep.  556;  Adslt  r.  Adslt,  2  Johns. 
Ch.  448;  Elbert  v.  O'Neil,  102  Pa.  St.  302; 
Dillon  V.  Parker,  1  Swanst.  359.  Bat  not- 
wlthetanding  tljls  election  differs  from 
those  most  common,  by  the  absence  of 
any  rights  to  be  injured  by  the  delay  to 


make  it,  yet  it !«  fn  the  form  of  one  kind  of 
election  mentioned  In  the  books;  and  we 
cannot  say  that  it  ought  not  to  be  made, 
and  notice  thereof  gtvea  within  a  reason- 
able time.  "Election  preAopposes  a  plu- 
rality of  gifts  or  rights,  with  an  Intention, 
express  or  implied,  of  the  party  who  has 
the  right  to  control  one  or  both,  that  one 
should  be  a  substitute  tor  the  other."  1 
Swanst.  384,  and  note;  3  Wood.  Lee.  491. 
This  Is  more  like  a  case  of  plurality  of 
gifts  than  of  rights,  so  far  as  any  conse- 
quences of  delay  are  concerned.  "An  elec- 
tion by  the  obligor  or  promisor  is  not 
common,  and  it  Is  usually  and  otteneat 
need  as  a  legal  term,  as  the  choiee  of  one 
of  two  things,  to  each  one  of  which  the 
party  choosing  has  equal  right,  but  botik 
of  which  lie  cannot  have."  3  Bouv.  Law 
Diet.  620, 'Election, "In  note.  In  snch  a 
case  the  rights  of  the  other  party  woald 
be  likely  to  aatfer  by  delay.  The  party  to 
receive  would  nsaally  sntfer  only  the  dis- 
pleasure of  long  waiting,  or  of  disappoint- 
ment up  to  the  time  it  becomes  necessary 
to  demand  that  the  election  be  made,  or 
to  bring  snit  to  enforce  it.  In  the  view 
taken  nhove  of  the  full  import  of  what  Is 
meant  by  the  "equities  of  the  case, 'the 
company  had  the  right  to  postpone  Its 
election  until  it  could  obtain  information 
of  all  the  facts  and  circumstances  above 
mentioned  necessary  to  a  sound  Judgment 
of  the  election  it  ought  to  make.  "An 
election  will  not  be  compelled,  nntll  the 
party  has  had  time  and  opportunity  to 
become  fully  informed  of  the  facts  affect- 
ing its  choice."  Macknet  v.  Macknet,  29 
N.  J.  Eq.  64;  Kreleer's  Appeal,  09  Pa.  St. 
194;  Hall  v.  Hall,  2  McCord,  Eq.  369;  D.  8. 
V.  Duncan,  4  McLean,  90;  6  Amer.  ft  Eng. 
Enc.  Law  264;  Dabney  v.  Bailey,  supra; 
Beaves  v.  Garrett,  84  Ala.  66S.  Can  the 
court  say  that  a  tew  days  over  three 
months  was  un  unreasonable  time  for  the 
company  to  become  fully  informed  of  all 
the  facts  bearing  oa  the  questioa  of  what 
would  be  moat  equitable  for  the  company 
to  do  in  making  the  election?  It  seems  to 
me  not.  Tlie  plalutlB  had  not  suHered 
anything  In  her  rights,  and  had  not  been 
pecuniarily  injured  in  the  leaat,  and  had 
not  changed  her  condition  in  any  respect 
by  reason  of  the  d<jay.  It  may  be  that 
the  following  principle  would  obtain  and 
be  applicable  to  such  an  election:  *On  the 
failure  of  a  person,  who  has  the  right,  to 
make  an  election  in  proper  time,  the  right 
of  election  passes  over  to  the  opposite 
party."  Co.  Litt.  145a;  Bac  Abr.  and 
Vln.  Abr.  tit.  "Election;"  Hopk.  Ch.  887. 
The  plaintiff  did  not  take  advantage  of 
this  principle,  and  elect  to  have  the  insur- 
ance, befone  she  received  notice  of  the  elec- 
tion made  by  the  company ;  nor  did  she 
predicate  this  action  for  the  insurance  on 
the  ground  of  the  unreasonable  delay  of 
the  company  to  make  the  Section.  She 
has  never  complained  of  the  delay,  either 
by  notice  or  pleading,  or  until  on  the  trial 
of  the  action.  The  judgment  for  the  plain- 
tiff for  the  full  innurance  on  the  sole 
ground  of  this  short  delay,  which  had  not 
injured  the  plaintiff  in  the  least,  was  quite 
too  strict  a  construction  of  this  kind  of 
an  election.  There  does  not  appear  to 
have  been  any  ground  for  holding  that 
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the  delay  waa  QorecMonable.  The  jndgr- 
ment  of  the  auperlor  coart  is  rereraed,  and 
the  cause  is  remanded,  with  direction  to 
render  JDdgment  tor  the  plaintiff  for  only 
the  amoant  of  the  premiums  paid  upon 
both  policies  and  interest  thereon. 

CoLB,  C.  J.,  took  no  part. 


MiNTON  ▼.  TTnderwood  LiOmbkb  Co.  et  al. 

(Buimme  Court  of  WUoonHn.   Hay  B,  18»1.) 

LoaoKBa'  Lmn— EiiTOBCXMBXT— Ensaxos— Ir- 

BTBUOTIOMS. 

1.  On  a  petition  to  aaforoe  a  Uen  on  Ion  In 
IhTor  of  plamtUlB  for  their  labor  In  driving  them, 
the  checks,  aooonnt-bookt,  and  time-book  of  the 
eontraotms  for  whom  plalntiits  worked,  and  who 
are  strangers  in  respect  to  the  lien,  are  Incom- 
petent. 

a.  But  where  such  atridenoe  la  immaterial, 
a&d  the  eheoka  and  aeooont-booka  are  Introdtioed 
by  plaintifts,  and  the  time-book  is  offered  by  de- 
fendant, both  are  estopped  to  assign  ein»:  In  the 
admission  or  rejeotion  of  such  evlaence. 

8.  The  oolleoting  of  thepeavies  and  tooUthat 
kad  been  used  in  dnving  the  logs  Is  an  oaaeotisl 
part  of  the  woric  ol  the  drives. 

4.  Where  the  petition  tor  a  Uen  was  deliv- 
ered to  the  clerk  on  a  ceirtaln  day,  and  he  in- 
dorsed thereon  its  filing  on  the  same  da^,  this 
indorsement  Is  priTna  facie  evidence  that  it  was 
so  filed,  though  the  clerk  was  absent  itmn  his 
oflkse  when  the  petition  was  delivered  to  him. 

6.  It  Is  error  to  refuse  to  instroct  that,  if  the 
Jury  find  that  pert  of  the  labor  for  which  the  ao- 
Uoa  was  brought  was  done  on  logs  other  than  de- 
fendant's, then  tliey  should  find  how  much  was 
done  on  other  logs,  and  charge  defendant's  logs 
only  with  the  labor  done  on  them. 

Appeal  from  ctrenlt  court,  Oneida  coun- 
ty. 

MiOer  S  UcCormUsk  and  F.  U.  Boyt,  for 
•ppellants.  L9riJ.BUlings,B*ideea,JiijrI' 
rva  A  UioKbvtU,  and  B.  w.  Joata,  toir  r^ 
■pondent. 

Orton,  J.  The  plaintiff's  ulaim  conslats 
of  bis  own  labor  performed  for  McPhee  & 
Mitchell,  the  contractors,  in  drlvins  the 
logs  of  liie  defendant  nn  the  Wisconsin  riv- 
er, a  certain  nnmber  of  days,  between  the 
16tb  day  of  April  and  the  23d  day  of  May, 
tnclnslve,  1889,  at  $2.50  per  day,  and  as  the 
assignee  of  the  claims  offourotber  persons 
wbo  performed  labor  on  the  same  drive  a 
certain  number  of  days  at  the  same  price. 
By  the  petition  for  a  Men  upon  the  log^s  of 
the  defendant  company  in  the  driving  of 
which  said  labor  was  performed,  and  by 
the  complaint,  the  last  day's  work  was 
performed  on  the  22d  day  of  May,  1889.  By 
leave  of  the  ronrt  the  petition  and  com- 
plaint were  amended  to  make  said  day  the 
28d  day  of  May,  1888.  The  petition  was 
filed  on  the  22d  day  of  June  thereafter. 
The  answer  alleges  that  the  defendant 
owned  the  logrs  mentioned  In  the  com- 
plaint, marked  on  the  side  "T.  I.  N."  and 
on  the  end  "L.  I.  Z., "  and  that  they  were 
driven  on  the  Wlsconslo  river  by  McPhee 
*  Mitchell  between  the  25tb  day  of  AprU 
and  tbe  22d  day  ol  May,  1889,  on  contract, 
and  that  they  bad  been  paid  tberefor,  and 
that  all  the  labor  performed  In  driving  said 
logs  was  performed  for  them.  The  an- 
swer denies  that  tbe  plaintiff  or  his  assign- 
ors performed  any  labor  on  said  logs  alter 


the  22d  day  of  May.  1889,  and'  denies  that 
the  petition  was  filed  on  tbe  22d  day  of 
.Tune  thereafter,  and  alleges  ignorance  of 
all  allegations  not  admitted  ordenied.  On 
the  plaintlll's  behalf  tbe  testimony  tended 
to  prove  that  be  and  his  assignors  per- 
formed tbe  labor  first  for  several  days  In 
driving  logs  marked  " Diamond  ¥.,""0. 
&  S.,"and"W.  M.. "  belonging  to  other 
parties  than  the  defendant,  before  coming 
down  to  the  point  where  the  defendant's 
logs  were  mingled  wltb  tbe  drive, — the 
plaintiff  two  days,  and  the  assignors  eight 
or  ten  days, — and  that  the  claim  for  such 
labor  is  a  part  of  the  plaintiff's  claim  in 
this  action.  And  the  testimony  for  the 
plaintiff  tended  to  prove  further  that  tJie 
plaintiff  and  bis  assignors  worked  the 
number  of  days,  and  at  the  price,  and  on 
all  the  lots  of  logs,  as  alleged  in  the  com- 
plaint. In  addition  to  this  oral  testi- 
mony, the  plaintiff  introduced  the  time- 
checks  given  b>  McPhee  &  Mitchell. show- 
ing tbe  nnmber  of  days  the  plaintiff  and 
his  assignors  worked  on  the  whole  drive, 
tbe  price  of  f  2.60  per  day,  and  the  gross 
sum  due;  and  they  were  received  in  evi- 
dence, under  tbe  objection  and  exception  of 
the  defendant.  Afterwards  the  account- 
book  of  said  McPhee  &  Mitchell,  in  which 
the  accounts  of  the  plaintlB  and  his  assign- 
ors for  such  labor  were  entered,  was  in- 
troduced in  evidence,  under  like  objection 
and  exception  of  the  defendant.  Tbe  de- 
fendant introduced  testimony  tending  to 
prove  that  the  plalntlR  and  his  astdgnors 
did  not  work  the  numberof  days  cbarged. 
and  performed  no  work  whatever  on  said 
logs  on  the  2i{d  day  of  May,  1889.  but  that 
tbeir  labor  thereon  ceased  on  tbe  22d  day 
of  May,  or  tbe  day  before.  Tbe  Jury  found 
a  verdict,  and  Judgment  was  rendered  for 
tbe  plaintiff  fora  Uen  on  tbe  logs  of  the  de- 
fendant for  the  full  amount  of  plaintiff's 
claim  and  interest.  This  appeal  is  taken 
from  said  Judgment.  The  errors  assigned 
by  the  learned  counsel  of  tbe  appellant,  in 
tbeir  brief,  will  be  disi>osed  of  In  their  orw 
der. 

1  and  2.  Besides  tbe  objection  to  tbe  In- 
troduction of  tbe  account-book  and  time- 
checks  aforesaid,  the  teamed  counsel  ex- 
cepted to  the  refusal  of  the  defendant's 
offer  to  Introduce  the  book  in  which  the 
time  of  tbe  laborers  was  kept  by  McPhee 
ft  Mitchell,  and  from  which  the  time-checks 
were  made  out.  The  checks,  account- 
book,  and  time-book,  to  prove  tbe  plain- 
tiff's claim  for  a  lien  on  the  logs  of  the  de- 
fendant, were  clearly  Incompetent.  Mc- 
Phee ft  Mitchell,  the  contractors,  were 
strangers  and  third  persons  in  respect  to 
tbe  lien  on  tbe  logs  of  tbe  defendant,  and 
had  no  interest  therein;  and  their  checks 
and  books  were  no  more  competent  evi- 
dence than  their  admissions  would  be,  to 
bind  tbe  defendant.  That  evidence  was 
merely  immaterial;  and,  as  tbe  plaintllT 
offered  the  time-checks  and  account-book, 
and  the  defendant  the  time-book,  they  are 
both  estopped  from  assigning  error  upon 
its  admission  or  rejection.  The  labor  on 
the  logs  had  to  be  proved  by  competent 
testimony  by  witnesses  wbo  knew  of  Its 
performance.  That  evidence  the  plaintiff 
attempted  to  give  and  adduce,  which 
leads  to  tbe  next  assignment  of  erorr. 
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8.  Tbat  It  waanotstaownltbat  tbe  plain- 
tiR  and  hts  asaignorB  perlormed  work  un 
tbe  loga  on  tbe  23a  day  ot  May,  1889.  Tbe 
plaintiff  testified  tbat  be  and  one  ot  bis  as- 
BiKnors  worked  on  tbat  day,gatbering  tbe 
peavies  and  tools  used  on  the  drives,  by 
tbe  orders  of  McPbee  &  Mltcbell,  and  tbe 
witness  Edward  Losie  testified  that  tbe 
other  three  asBiguors  did  similar  work  on 
that  day.  We  think  tbat  such  work  was 
an  essential  part  of  the  work  on  tbe  drives. 
These  tools  were  gathered  and  taken  care 
of  preparatory  to  quitting  and  ending  the 
Job.  The  court  so  instructed  the  ]ary,  and 
refused  to  Instruct  theu,  as  requested, 
that  such  work  was  no  part  of  the  work 
on  the  logs.  This  disposes  also  of  the  filth 
assignment  ot  error  as  to  sucb  refusal  to 
instruct. 

4.  The  court  did  not  err  In  refuBtng  the 
motion  of  tbe  d^endant  tor  a  nonsuit. 
Tbe  plaintiff  proved  that  the  labor  was 
actually  performed  as  alleged  in  the 
amended  complaint,  and  within  tbe  time 
alleged,  and  that  it  was  mostly  performed 
on  the  logs  ol  the  defendant. 

5.  The  court  did  not  err  in  instructing 
tbe  ]ury  tbat  tbe  petition  for  tbe  lien  was 
filed  on  tbe  22d  day  of  June,  1889.  Tbe  pe- 
tition was  banded  to  tbe  clerk  ot  tbecourt 
on  tbat  day,  when  be  was  a  way  from  bis  of- 
fice, and  be  indorsed  tbe  filing  ot  the  same 
thereon  on  tbat  day ;  and  tbe  testimony 
tends  strongly  to  show  tbat  it  was  depos- 
ited In  bis  office  on  that  day.  Thedeputy- 
clerk  testified  that  he  received  it  so  in- 
dorsed, and  that,  according  to  his  best 
knowledge,  the  entries  were  made  on  tbe 
day  the  petition  for  a  lien  was  received  by 
him  in  the  office.  The  indorsement  is  cer- 
tainly prima.  Ikcie  evidence  tbat  tbe  peti- 
tion was  filed  in  tbe  clerk's  office  on  tbe 
22d  day  of  June,  and  there  was  no  evidence 
whatever  tbat  it  was  not. 

6.  The  learned  counsel  of  the  appellant 
requested  tbe  court  to  instruct  the  jury  as 
follows:  "If  you  find  tbat  a  part  of  tbe  la- 
bor tor  which  this  action  Is  brought  was 
actually  done  on  other  logs  than  tbe  de- 
fendant's, then  you  should  determine  from 
the  evidence  how  much  ot  such  labor  was 
done  on  sucb  other  logs,  and  only  charge 
defendant's  logs  with  tbe  amountof  labor 
done  on  them. "  The  court  refused  to  give 
this  instruction,  and  such  refusal  is  as- 
signed as  error.  There  is  nothing  more 
clearly  certain  than  that  tbe  Hen  tor  labor 
attaches  and  can  be  enforced  only  on  the 
logfs  on  which  it  was  performed,  whether 
It  be  for  cutting,  hauling,  running,  driving, 
or  ratting.  It  is  a  specific  lien  on  the  iden- 
tical thing  upon  which  the  labor  Is  per- 
formed. Section  3329.  Rev.  St.  This  is 
too  plain  and  self-evident  to  admit  of  ar- 
gument. The  refusal  to  give  this  instruc- 
tion was  not  only  erroneous,  but  prevent- 
ed tbe  Jury  from  determining  what  part  ot 
the  labor  was  performed  on  tbe  defend- 
ant's logs,  and  find  a  verdict  accordingly, 
and  has  made  It  necessary  to  reverse  the 
Judgment  and  remand  the  cause  for  the 
purpose  of  having  the  errorcorrected.  As 
near  ajt  we  can  ascertain  from  the  evi- 
dence, tbe  plaintiff  performed  only  two 
-days' labor  upon  driving  the  logs  of  others 
above  tbe  point  where  tbe  defendant's  logs 
were  reached,   and    his    assignors   per- 


formed eight  or  ten  days'  labor,  each,  un 
such  other  logs.  The  labor  of  the  four  as- 
signors at  the  shortest  time  ot  eight  days 
each  would  be  thirty -two  days,  and  the 
two  days  the  plaintiH  performed  labor 
on  the  other  logs  at  f  2.60  per  day,  would 
be  f  86.  The  Judgment  of  the  circuit  court 
is  reversed,  and  the  cause  remanded  for 
a  new  trial,  unless  the  plaintiff  shall  remit 
said  sum  of  986. 

IjOsib  v.  Unubrwood  Lombrr  Co.  et  al. 
(Supreme  Court  qf  Wisoonain.    Hay  5, 189L) 

liOOOSB'B  LiXN. 

In  an  action  to  enforce  a  lien  for  driving 
logs  marked  L.  L  Z.  and  T.  L  N.,  it  appearing 
by  plaintiff's  evidence  that  the  first  seven  days 
for  whloh  he  had  oharged  defendant  were  spent 
in  driving  logs  marked  diamond  V,  and  belong- 
ing to  another  person,  down  to  a  point  where  they 
were  mingled  with  those  of  defendant,  it  was 
manifest  error  to  refuse  an  instruction  tliat  plain- 
tiff could  not  recover  for  suoli  part  ot  tbe  olaim. 

Appeal  from  circuit  court,  Oneida 
county. 

Miller  &  McCormlek  and  F.  M.  Hoyt,  tor 
appellants.  Levi  J.  BilUnga,  B&rdeen, 
Mrlrea.  &  Marclietti,  and  B.  W.  Jonea,  tor 
r^pondent. 

Orton,  J.  This  action,  to  recover  Judg- 
ment tor  a  lien  on  25,U00  feet  of  saw-logs 
marked  on  the  end  L.  I.  Z.  and  on  tbe  side 
T.  I.  N.,  and  belonging  to  the  defendant 
company,  tor  the  plaintiff's  work  and  la- 
bor thereon  In  driving  the  same  on  the 
Wisconsin  river,  was  commenced  before  a 
Justice,  and  a  Judgment  was  rendered  for 
the  plaintiff  tor  his  full  claim,  and  the 
same  Judgment  was  rendered  in  tbe  cir- 
cuit court  on  appeal  to  tbat  court,  and 
this  appeal  is  from  said  Judgment.  Tbe 
only  two  defenses  set  up  in  the  answer, 
and  tbe  only  two  points  made  on  tbo  ap- 
peal, are:  (1)  Tbat  tbe  claim  was  not 
owned  by  tbe  plaintiff,  but  tbat  he  bad 
sold  and  transferred  tbe  time^beck  which 
be  bad  received  from  McPbee  &  Mitchell, 
tbe  contractors,  for  his  work  in  driving 
said  logs :  and  (2)  tbat  one-half  ot  the  la- 
bor alleged  to  bave  been  performed  by  tbe 
plaintiff  was  performed  on  other  logs 
than  those  belonging  to  tbe  defendant, 
and  on  which  be  claims  a  lien.  Tbe  evi- 
dence appears  to  be  quite  conclusive  tbat 
tbe  plaintiff  had  not  sold  tbe  tlme-cbeck, 
but  that  be  bad  merriy  hypothecated  it 
as  security  for  money  and  goods,  and 
that  he  still  owned  it,  and  bad  tbe  right 
to  sue  for  it.  Tbe  testimony  shows  tbat 
the  plaintiff  worked  seven  days  ot  the 
time  tor  which  he  has  charged  the  defend- 
ant In  this  action  on  the  logs  ot  other 
persons  than  the  defendant.  In  running 
them  down  the  river  to  the  point  where  the 
defendant's  logs  were  taken  into  tbe  drive. 
Tbedefendant'acounsel  requested  tbecourt 
to  instruct  the  Jury  that  theplaintUt  could 
not  recover  for  labor  performed  on  tbe 
logs  of  others  beforecommenclng  work  on 
the  defendant's  logs,  and  tbat  they 
should  find  that  only  sucb  part  ot  said 
claim  is  a  lien  upon  said  defendant's  logs 
as  is  covered  by  tbe  labor  actually  per- 
formed on  such  logs.  This  instmction 
the  court  refused  to  give,  but  instructed 
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tbe  ]ar7  as  follows:  "There  has  been 
some  evidence  introduced  here  tending  to 
Bhow  that  work  was  done  on  other  logs 
a  certain  number  of  days.  Now,  if  these 
logs  were  Intermingled,  and  a  settlement 
was  bad  between  Losie  and  McPbee  & 
Mitchell,  the  men  who  hired  him,  the  bur- 
den of  proof  would  rest  upon  the  defend- 
ant the  Underwood  Lumber  Company  to 
show  just  what  proportion  of  the  labor 
was  done  upon  other  logs,  and  what  re- 
daction should  be  made,  If  any,  on  that 
account. "  The  plaintiff  testified  "  that  he 
began  work  about  the  16th  day  of  April, 
and  worked  consecutively  until  tbe  22d 
of  May,  1889,  35  days,  at  f 2.50  per  day ; 
that  he  commenced  on  the  Wisconsin 
river  above  tbe  mouth  of  Twin  river,  and 
that  there  were  no  T.  I.  N.  and  L.  I.  Z. 
logs  In  the  river  above  Twin  rirer;  that 
the  mark  on  the  logs  up  there  was  dia- 
mond y ;  that  he  was  at  work  seven  days 
on  these  diamond  V  logs  driving  them 
down  to  the  mouth  of  Twin  river,  and 
that  he  then  went  to  work  on  the  T.  I.  N. 
and  L.  I.  Z.  logs. "  The  logs  marked  by 
these  letters  were  the  defendant's  logs. 
and  tbediamond  V  logs  belonged  to  some 
one  else.  It  Is  very  clear  that  the  plain- 
tiff ought  not  to  have  recovered  in  this 
action  for  these  seven  days  he  worked  on 
the  diamond  V  logs,  and  the  instruction 
asked  sbonid  have  been  given.  There  is 
no  evidence  whatever  that  these  seven 
days'  labor  was  performed  on  other  logs 
after  they  were  intermingled  with  the  logs 
of  the  defendant.  For  that  tbe  plaintiff 
had  the  right  to  recover.  In  view  of  tbts 
testimony,  it  was  not  a  question  of  the 
burden  of  proof,  but  the  fact  had  been 
proved  by  the  plaintiff  himself;  for  the  la- 
bor of  these  seven  days,  at  |2.50  per  day, 
making  fl7.60,  ought  to  have  been  de- 
ducted by  the  Jury,  and  the  court  ought 
to  have  so  instructed  them.  For  this  er- 
ror the  Judgment  must  be  reversed.  The 
tacts  and  figures  are  so  plain  that  a  new 
trial  ought  not  to  be  had  merely  to  cor- 
rect this  error.  The  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  unless  the  plain- 
tiff shall  remit  from  tbe  amount  of  the 
Judgment  f  17.60. 


Hat  t.  Webeb. 
(Supreme  Court  tff  Wiioonain.  tSaj^,  1891.) 
ITvuAHOX — Obbthuotiok  ov  Liqbt — iNnmcnoH. 
The  owner  of  a  building,  who  occupied  it 
a*  a  store,  cannot  enjoin  the  erection  of  bay-win- 
dowa  on  an  adjoining  building,  extending  18  to  20 
inchee  into  the  street:  the  dama^ie  wluch  may 
result  from  the  obstruction  of  the  view  being  too 
remote  and  speculative  to  constitute  the  basis  of 
a  private  action. 

Appeal  from  eircnit  conrt,  Winnebago 
county. 

It  appears  from  the  record  that  at  the 
times  mentioned  and  referred  to.  Main 
street,  in  the  city  of  Osbkosn,  ran  north 
and  south ;  that  the  plaintiff  owned  lot  5, 
block  2,  subdivision  of  Jackson's  replat, 
in  the  First  ward  of  the  city,  npon  which 
he  had  a  two-story  brick  bnilding,  occu- 
pied by  him  as  a  hardware  store,  covering 
the  full  width  of  the  lot,  on  tbe  west  aide 
of  said  street,  and  fronting  east,  and  flush 


with  the  west  line  of  that  street;  that  ad- 
joining said  lot  on  the  north  the  dtfend- 
ant  owned  lot  4  in  said  subdivision,  and 
bad  erected  thereon  a  two-story  brick 
building,  tbe  lower  part  of  which  was  di- 
vided Into  three  stores,  each  fronting  to 
tbe  east,  and  flush  with  the  west  Hue  of 
said  street,  20  feet  in  width,  and  that  tbe 
middle  one  of  said  stores  was,  during  the 
times  named,  occupied  by  Oustave  and 
David  Weber  as  a  dry  goods  and  millinery 
store;  that  about  the  middle  of  February, 
1890,  the  defendant  commenced  the  con- 
struction, upon  the  front  of  said  store  so 
occupied  by  the  Webers,  of  two  projecting 
or  bay  windows;  that  February  24,1890, 
the  plaintiff,  as  such  lot-owner  and  tax- 
payer in  snid  city,  commenced  this  action 
to  enjoin  tbe  defendant  from  constructing 
said  bay-windows,  and  his  complaint 
herein,  in  addition  to  the  facts  stated,  al- 
leged that,  when  completed,  said  bay- 
windows  would  extend  from  18  to  20  inch- 
es into  said  Main  street,  and  would  be 
about  10  feet  high,  and  would  obstruct 
the  travel  along,  upon,  and  over  said 
street,  and  obstruct  tbe  view  of  the  plain- 
tlR  from  his  said  store,  and  greatly  Injure 
and  damage  him,  and  that  he  would  suf- 
fer special  damage,  in  that  they  would 
shut  off  tbe  view  from  his  store,  and  great- 
ly lessen  the  value  of  his  property,  to  his 
irreparable  damage,  and  to  the  nuisance 
to  his  property  in  the  sum  of  f2,0U0;  and 
prayed  an  injunction  to  restrain  such  con- 
struction, and  thereupon  obtained  a  tem- 
porary injunction;  and,  upon  an  order  to 
show  cause  why  the  same  should  not  be 
continued,  it  was  made  to  appear  by  afS- 
davlts  that  It  was  customary  in  Oshkosh, 
and  by  tbe  merchants  upon  sal^  street,  to 
display  their  goods  outside  of  the  line  of 
their  buildings  on  said  street,  in  front  of 
their  stores,  and  on  the  sidewalk,  to  the 
extent  of  about  three  feet;  and  that  said 
bay-window,  when  completed,  would  not 
extend  into  said  street  to  exceed  18  inches, 
and  would  in  no  way  obstruct  tbe  travel 
on  the  sidewalk  on  the  west  side  of  said 
street;  that  February  11, 1890,  the  defend- 
ant petitioned  the  common  council  of  Osh- 
kosh for  permission  to  construct  said  bay- 
windows  as  indicated ;  that  said  council 
thereupon  referred  the  same  to  tbe  mayor 
and  the  Main-Street  committee,  composed 
of  tbree  aldermen,  with  full  power  to  act 
in  the  premises;  that  a  meeting  was  called 
of  said  committee  at  tbe  mayor's  ofilce, 
February  12, 1890,  at  2  o'clock  p.  m.  :  that 
the  mayor  and  one  alderman  and  the  de- 
fendant were  all  that  were  present  at  that 
meeting;  that  the  mayor  and  alderman 
consented  to  such  construction,  and  so  in- 
formed the  defendant,  bnt  it  does  not  ap- 
pear that  a  majority  of  the  committee  as 
a  body  acted  upon  the  matter,  or  that  tbe 
common  council  acted  thereon,  otherwise 
than  as  stated ;  that  it  is  conceded  that, 
in  October,  1885,  the  mayor  and  common 
council  of  tbe  city  adopted  an  ordinance 
which,  among  other  things,  provided,  in 
effect,  that  it  should  be  lawful  for  any  per- 
son to  use  a  portion  of  the  sidewalk,  not 
exceeding  three  feet  In  width,  for  the  pur- 
pose of  setting  out  and  exhibiting  goods, 
either  by  placing  them  on  or  suspending 
them  over  said  sidewalk,  but  provided 
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that  no  awning, clothing,  or  gooda  of  any 
deecrlption,  or  utber  materials.  Bhould  be 
BO  BUBpended  within  seven  feet  of  said 
sidewalk,  under  a  penaltj'  named.  The 
affldavit,  showing  the  adoption  uf  sncb 
ordinance,  la  dated  subsequent  to  the  ap- 
peal herein,  but  counsel  for  the  plaintiff 
cousents  that  the  same  may  be  considered 
on  this  appeal.  Upon  the  bearing  of  the 
motion,  it  was  ordered  by  the  court,  March 
10, 1890,  that  Bald  preliminary  Injunction 
be  con  tinned  in  full  force  and  effect,  and 
that  the  defendant  be  enjoined  from  con- 
Btrnctlng  said  bay-windows  ae  indicated. 
From  that  order  the  defendant  brings  this 
appeal. 

FiDch  &  Barber  and  Fred  BegUnger,  for 
appellant.  Weisbrod,  Tbompaoa  &  Bar- 
ehaw,  for  respondent. 

Casboday,  J.,  (nfter  stating  the  facta  as 
above.)  Under  the  settled  law  of  this 
state,  the  defendant's  ownership  of  the  tee 
to  lot  4,  mentioned  In  the  foregoing  state- 
ment, extended  to  the  center  of  Main 
street.  Such  title,  howerer,  was  subject 
and  subordinate  to  the  right  of  the  public 
to  use  the  street  (or  the  ordinary  purposes 
of  travel.  In  other  words,  the  primary 
object  of  a  public  street  or  sidewalk  in  a 
city  is  for  public  travel.  Jochem  v.  Robin- 
son, 60  Wis.  641,  29  N.  W.  Rep.  042.  It  is 
not  to  be  inferred  from  this,  however, that 
even  the  public  have  the  right  to  require 
the  municipality  or  abutting  lot-owner  to 
keep  the  entire  space,  within  the  bounda- 
ries of  a  street,  open,  free,  and  safe  for 
travel,  but  only  such  portions  as  have 
been  used  by  the  public  for  travel.  Fitx- 
gerald  v.  City  nf  Berlin.  64  Wis.  207,  24  N. 
W.  Rep.  879.  When  the  defect  or  obstruc- 
tion complained  of  is  wholly  outside  of 
such  portion  so  used  by  the  public  fur 
travel,  and  not  connected  therewith  bo  aa 
to  endanger  the  safety  uf  such  travel,  there 
can  be  no  recoTer.v,  nutwltfastanding  the 
same  was  within  the  boundary  lines  of 
sncb  street.  Id. ;  Elliott,  Roads  &  8.  465. 
It  is  undoubtedly  true,  as  suggested  by 
the  learned  authors  cited,  that  cities  have 
a  wide  discretion  in  deterniinlug  how 
much  of  a  highway  shall  be  devoted  to  the 
use  of  horses  and  vehicles,  and  how  much 
shall  be  given  to  the  sidewalks,  trees,  gut- 
ters, and  the  like.  Elliott,  Roads  &  S. 
456.  Such  use  is  ordinarily  regulated  by 
municipal  ordinances,  as  it  is  conceded 
was  done  in  Oshkosh.  When  such  use  is 
so  regulated,  and  the  abutting  owner  uses 
the  same  in  accordance  with  such  regula- 
tions, he  is  not,  in  the  absence  of  negli- 
gence, liable  for  accidents  resulting  from 
such  UBe;  and  In  such  case  the  harden  of 
proof  is  nut  upon  him  to  show  the  neces- 
sity of  such  use.  Den  by  v.  Wilier,  59  WIb. 
S40,  18  N,  W,  Rep.  169.  This  court  has 
held  that  an  abutting  lot-owner  may  con- 
struct vaults  or  other  areas  under  the 
sidewalk,  with  openings  In  the  walk.  If 
this  is  done  in  such  a  manner  as  not  to  in- 
terfere with  or  endanger  public  travel. 
Papworth  v.  City  of  Milwaukee,  64  Wis. 
S89,  25  N.  W.  Rep.  431.  The  same  rule  haH 
been  applied  by  other  courts  to  a  struct- 
ure over  a  right  of  way.  Sutton  ▼,  Qroll, 
42  N.  J.  £q.  213,  5  Atl.  Rep.  901 ;  Atkina  v. 
Bordman,  a  Mete.  (MasB.)  457;  tierrlsh  t. 


Sbattack,  182  Mass.  2S6.  In  theeaseat  bar 
It  is  not  the  public,  nor  a  traveler,  nor  tli« 
municipality,  that  is  complaining  of  the 
structure  in  question,  bnt  an  adjoining 
lot-uwner  abutting  upon  the  same  street. 
True,  the  complaint  alleges  that  sncb  bay- 
winduws  would  obstruct  travel  upon  the 
sidewalk, but  it  appears  from  tbeaffidavlts, 
and  is  very  obvious,  that  they  would  not 
unreasonably  obstruct  sncb  travel.  Be- 
sides, that  question  is  not  hero  involved. 
The  plaintiff  makes  no  complaint  of  any 
Injury  sustained  as  a  traveler.  This  being 
so,  he  is  in  no  position  to  vicariously  re- 
dress sncb  public  wrongs  by  private  ac- 
tion. We  have  recently  held  that,  to 
maintain  a  private  action  for  a  public  nui- 
sance, the  injury  sustained  by  the  plain- 
tiff muat  be  such  as  not  merely  differs  la 
degree,  but  in  kind,  from  that  which  Is 
sustained  by  the  public.  Zettel  ▼,  City  of 
West  Bend,  (Wis.)  ante,  879.  The  reasons 
for  the  rule,  and  the  authorities  in  sup- 
port of  it,  are  there  sufficiently  stated. 
The  bay-windows  In  question  were  only 
to  extend  oat  from  the  defendant's  build- 
ing a  distance  of  18  inches.  Tbey  coald  la 
no  way  prevent  access  to  the  plaintitt's 
store.  Tbey  mighc  prevent  persons  near 
the  buildings  on  the  sidewalk  north  of 
them  from  seeing  the  front  of  his  store,  or 
persons  at  his  store  from  seeing  the  stores 
north  of  the  bay-windows  on  the  same 
side.  It  is  claimed  that  such  obstruction 
of  vision  interfered  with  and  damaged  the 
plain tiff'B  basinesB,  It  is  difficult  to  per- 
ceive bow  such  obstruction  could  result 
in  such  damage,  but,  assuming  that  It 
would,  yet  such  damage  would  be  too  re- 
mote and  speculative  to  constitute  the 
basis  of  a  private  action  at  law  or  in  eq- 
uity. The  order  of  the  circuit  court  Is  re- 
versed, and  the  cause  is  remanded,  with 
direction  to  dissolve  the  Injunction,  and 
or  furtber  proceedings  according  to  law. 


Cook  ▼.  Goodyear  et  aJ. 

ISupreme  Court  of  WisconsiTt.    May  B,  1891.) 
ICsoaANic's  LisK— BDiu>n)o  on  Tkibd  Pzbbox's 

liANS. 

1.  A  contractor  was  employed  to  cat  and 
saw  lumber.  Ue  «7as  to  erect  a  saw-mill  on  land 
furnished  to  him  for  live  years  by  the  owner  of  the 
timber,  and  the  plaintiff  fumisned  labor  and  ma- 
terial in  the  construction  of  the  milL  Laws  Wis. 
1887,  e.  <ue,  provides  that  where  work  la  done  or 
materiarf  umished  in  the  ereStion  of  any  build- 
ing or  machinery  on  the  land  of  another,  so  as  to 
become  a  part  of  the  freehold,  there  shall  be  lien 
therefor,  which  shall  attach  to  the  land  of  any 
person  on  whose  premises  such  Improvements  are 
made  with  the  knowledge  of  the  owner.  Laws 
Wis.  1887,  e.  486,  provides  that  Ijiws  Wis.  1887, 
o.  442,  shall  not  be  oonstmed  as  giving  a  lien 
when  the  relation  of  landlord  and  tenant  exists. 
Held,  that  the  plaintiff  had  a  lien  on  the  mill, 
and  on  the  land  on  which  it  was  erected. 

2.  In  a  suit  to  foreclose  the  lien,  neither  the 
land-owner  nor  the  contractor  can  set  up,  by  way 
or  defense,  an  outstanding  paramount  title. 

Appeal  from  circuit  coart,  Portage 
county. 

It  appears  from  the  record,  in  effect, 
that,  October  34,  1887,  the  principal  de- 
fendant, McNutt,  entered  into  a  contract 
with  George  Hlles  &  Bon,  wherein  and 
whereby  he  agreed  to  cut,  log,  saw,  and 
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place  Qpon  the  can,  ready  for  ehlpment, 
at  Gary  Station,  In  Wood  county,  10,000,000 
feet  of  lumber,  to  be  cut  from  lands  fur- 
nished by  George  HUes  &  Son,  within  an 
average  hani  of  two  miles  from  said  sta- 
tion, to  be  hanled,  sawed,  piled,  and  load- 
ed at  the  rate  of  2,000.000  feet  per  year, 
and  to  be  wholly  completed  within  fire 
ytarsfrom  said  date;  that,  for  that  pur- 
pose, McNutt  was  to  erect,  equip,  and 
maintain  a  saw-mili  of  sufficient  capacity 
to  cut  and  manufacture  said  lumber  at 
the  rate  named,  upon  lands  to  be  far- 
ctshed  by  George  Hiles  &  Son,  which  were 
near  said  station,  said  mill  to  be  in  run- 
ning order  as  early  as  practicable,  and 
notlater  than  February  1,1888,  and  to  keep 
and  operate  the  same  for  the  purpose 
named ;  that  McNatt  and  William  Morse, 
a  sorveyor  In  the  employ  of  Oeorge  Hlles 
ft  Hon,  at  their  direction,  went  to  Cnry 
Station  together,  and  located  the  place 
where  said  mill  should  be  constructed,  the 
■ame  being  on  the  S.  W.  Vof  the  N.  £.  % 
of  the  N.  w.  %  of  section  lO,  township  2S, 
range  2  E.,  In  Wood  county :  that,  as  a 
matter  of  fact,  McNutt  had  a  saw-mtU 
and  saw-mill  machinery  completed  at  City 
Point,  Wis. ;  that,  in  the  fore  part  of  No- 
rember,  1887,  heremored  the  same  from 
that  place  to  Cary  Station,  and  thereup- 
on commenced  the  erection  of  said  mill  on 
the  land  described ;  that  from  March  17, 
1888,  to  October  12, 1888,  the  plaintiff  was 
engaged  in  the  manufacture  and  sale  of 
steam-engines,  saw  and  grist-mill  ma- 
chinery, and  performing  work  and  labor 
thereupon,  doing  business  at  Stevens' 
Point,  Wis. ;  that,  as  such  manufacturer 
and  as  principal  contractor,  on  and  be- 
tween said  last-named  dates,  he  furnished 
and  delivered  to  said  McNntt,  at  the  lat- 
ter's  special  instance  and  request,  the 
saw-mill  machinery  and  materials  men- 
tioned in  the  complaint  herein,  to  be  used 
in  and  to  constitute  a  part  of  the  saw- 
mill to  be  constructed  on  the  lands  de- 
scribed, and  also  performed  work  and  la- 
bor in  and  abont  said  machinery  and  ma- 
terial as  mentioned  in  the  complaint,  the 
same  being  so  furnished  and  delivered  to 
be  used  in  and  about  the  erection  and  con- 
struction of  said  saw-rolll,  and  the  same 
were  so  actually  used  in  and  about  the 
■ame  as  to  become  a  part  of  the  realty 
upon  which  said  mill  and  the  machinery 
was  situated ;  that  the  amount  due  and 
unpaid  to  the  plaintiff  from  McNutt  for 
■aid  machinery  and  materials  so  furnished 
and  delivered  and  used,  and  for  said  work 
and  labor  so  done  and  performed,  was 
found  to  be  the  sum  of  $1,466.91,  with  in- 
terest from  October  13, 1888:  that  July  14, 
1888,  and  August  24, 1888, said  McNutt  exe- 
cuted and  delivered  to  the  plaintiff  his  five 
promissory  notes  to  secure  the  payment 
of  said  indebtedness;  that  September  11, 
1888,  said  Qoodyears.  McNutt,  and  Hlles 
entered  into  a  written  agreement  whereby 
■aid  McNutt  assigned  his  interests,  or  a 
certain  interest,  in  his  contract  of  October 
34, 1887,  to  said  Goodyears,  which  was  in 
the  nature  of  a  security  to  them  for  the 
payment  of  an  Indebtedness  from  McNutt 
to  them ;  that  February  28, 1889,  by  a  writ- 
ten indorsement  on  said  contract  of  Sep- 
tember 11, 1888.  McNntt  made  an  absolute 


assignment  to  the  Goodyears  of  the  con- 
tract of  October  24,  18»7;  that  the  date 
of  the  last  charge  for  performing  such 
work  and  labor,  and  furnishing  such  ma- 
chinery and  materials  by  the  plaintiff  to 
McNutt,  was  October  13, 1888:  that  Jan> 
uary  9, 1889,  the  plaintiff  duly  filed  in  the 
of&ce  of  the  clerk  of  the  circuit  court  his 
claim  for  lien  on  said  saw-mill  machinery 
and  real  estate  described,  as  provided  in 
section  8318,  Rev.  St.;  that  said  claim 
was  duly  docketed  in  the  office  of  said 
clerk  on  that  day;  that  this  action  was 
commenced  to  enforce  said  lien,  April  4. 
1889;  that,  in  addition  to  the  facts  stated, 
the  court,  in  effect,  found  that  July?,  1884, 
said  George  HUes  became  the  owner  in  fee 
and  possessor  of  the  land  described,  by 
quitclaim  deed  duly  executed  and  delivered 
and  duly  recorded  July  29, 1884;  that, ever 
since  said  date,  the  record  title  to  said 
land  had  been  in  said  Oeorge  Hiles  as  the 
owner  in  tee  thereof;  that,  l>efore  said 
mill  was  erected  and  constructed  thereon 
by  McNutt,  George  Hiles  directed  and  per^- 
mitted  such  erection  and  construction; 
that  he  bad  a  full  and  complete  knowledge 
of  and  consented  tu  such  erection  and  con- 
struction and  said  improvements  upon  said 
land,  both  before  and  while  the  same 
were  being  erected  and  constructed,  and 
consented  thereto;  that  the  defendants 
Qoodyears  claimed  to  have  some  interest 
In  the  premises  described,  which  interest 
accrued  subsequent  to  the  plaintiff's  said 
lien,  and  was  subject  and  subordinate 
thereto:  that  said  rail),  with  said  machin- 
ery and  material  therein,  was  situated  on 
the  land  described,  and  that  said  10  acres 
of  land  was  necessary  to  the  proper  nee 
and  operatiou  of  said  mill  and  machinery 
therein,  and  to  render  the  same  service^ 
able  for  the  purpose  tor  whicli  said  mill 
was  built;  that,  as  conclusions  of  law, 
the  court  found,  in  effect, that  the  amount 
due  the  plaintiff  from  stdd  McNutt  for  the 
machinery  and  materials  so  furnished,  and 
the  work  and  labor  so  performed,  was 
f1,618.07;  that,  for  said  amount,  with 
costs  and  disbursements  to  be  taxed,  the 
plaintiff  was  entitled  to  a  lien  upon  said 
saw-mill,  machinery,  and  material,  and 
the  10  acres  of  land  described ;  that  the 
plaintiff  was  entitled  to  have  the  Interest 
of  said  McNutt  and  the  said  defendant 
George  Hiles  in  said  premises  which  they, 
or  either  of  them,  had  on  March  17, 1888, 
or  which  they,  or  either  of  them,  have 
since  acquired,  and  ail  the  Interest  which 
said  Qoodyears,  and  each  of  them,  had 
acquired  in  said  premises  since  March  17, 
1888,  from  McNutt  and  Hiles,  or  either  of 
them,  sold  to  satisfy  the  amount  of  said 
lien,  with  the  costs  of  the  action,  and  of 
filing  said  lien,  and  that  the  plaintiff  was 
entitled  to  Judgment  enforcing  said  lieu  in 
the  manner  prescribed  by  chapter  148, 
Rev.  St.,  and  Judgment  was  thereby  di- 
rected to  be  entered  accordingly.  From 
the  Judgment  entered  thereon  accordingly 
the  said  Goodyears  bring  this  appeal. 

Rose  &  Bell,  for  appellants.  Laworeux 
A  Park  and  Geo.  W.  Bird,  for  respondent. 

Cassodat,  J.,  {after  atatiag  the  facta  aa 
above.)  The  court  properly  excluded  a 
deed  of  the  land  said  to  have  been  execut- 
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•d  and  dflllrered  by  George  Qlles  and  wife 
to  the  Wisconsin  Land  &  Town-Site  Com- 
pany, Ma>  24.  1886,  but  which  waB  never 
recorded.  That  company  In  not  a  party 
to  thla  action,  and,  of  coume,  malces  no 
claim  to  the  land.  In  Its  absence,  we  do 
not  feel  warranted  in  determining  wheth- 
er the  plaintiff's  claim  for  a  Hen  Is  protect- 
ed, as  against  that  company,  by  the  reg- 
istry law,  as  argued  by  counsel.  Sections 
2241,  2242,  Rev.  St. ;  Cutler  v.  James,  64 
"Wis.  178,  24  N.  W.  Hep.  874.  Nor  Is  it  nec- 
essary. The  plaintiff  was  not  bound  to 
allege  or  prove  that  the  defendants,  or 
either  of  them,  had  title  to  the  land,  in 
order  to  enforce  bia  Hen.  Wilier  v.  Ber- 
genthal,  60  Wis.  474,  7  N.  W.  Rep.  852.  The 
complaint  alleged,  in  effect,  that  the  ap- 
pellants bad,  or  claimed  to  have,  some  In- 
terest in  or  lien  upon  the  premises,  but 
wbicb,  if  any,  was  subsequent  to  the  lien 
of  the  plaintlfl,  and  accrued  on  or  after 
September  11,  1888;  and  bence  tendered 
no  issue  respecting  any  prior  oatstandlng 
paramount  title.  This  being  so,  it  was 
Incompetent  tor  the  appellants  or  Hlles  to 
set  up  or  prove,  by  way  of  defense,  such 
paramount  title.  This  bas.  in  principle, 
frequently  been  beld  In  foreclosure  actions, 
and  is  equally  applicable  here.  Insurance 
Co.  v.  Morrison,  56  Wis.  188, 14  N.  W.  Rep. 
12.  The  principal  contention  Is,  in  effect, 
tbat  assuming  that  Oeorge  Hlles  had  title 
to  the  land  at  the  time  of  making  the  con- 
tract with  McNutt.  October  24, 1887.  and 
subsequently  while  the  mill  was  being 
constructed,  yet  that  that  contract  did 
notgive  McNutt  such  an  interest  in  tbeland 
as  could  be  subjected  to  a  Hen  for  the 
plalntill's  claim.  Tbls  is  on  the  the- 
ory that  such  contract  made  McNutt  the 
mere  tenant  of  Hlles,  and  tha1»by  a  recent 
act  of  the  legislature  it  is  provided  that 
section  3314,  Rev.  St.,  as  amended  by 
chapter  442,  Laws  1887,  "shall  not  be  con- 
strued as  giving  a  Hen  where  the  relation 
of  landlord  and  tenant  exists."  Chapter 
466,  JLaws  1887.  This  must  refer  strictly 
to  the  technical  relation  of  landlord  and 
tenant.  We  are  constrained  to  hold  that 
ttae  object  of  that  provision  was  to  pro- 
tect the  landlord,  and  prevent  a  mere  ten- 
ant from  incumbering  so  much  of  the  es- 
tate as  remained  In  the  landlord.  It  was 
manifestly  not  designed  to  prevent  a  ten- 
ant for  a  long  term  of  years  from  thus  in- 
cumbering bis  leasehold  interest.  We 
have  recently  held  tbat  such  leasehold  In- 
terest was  subject  to  such  Hen.  Manufact- 
uring Co.  V.  Rundel,  (Wis.)  47  N.  W.  Rep. 
864.  It  Is  true  that  our  attention  was  not 
there  called  to  chapter  466,  Laws  1887; 
but  the  act  which  that  purports  to  con- 
strue provides,  in  effect,  that  in  case  ma- 
chinery is  purchased  to  be  placed  in,  or 
connected  with,  any  building  or  preuilses 
In  which  the  purchaser  bas  no  sufficient 
Interest  to  authorise  a  lien, the  person  fur- 
nishing the  same  shall  have  and  retain  a 
Hen  thereon,  and,  in  case  of  default  In  pay- 
ment, may  remove  the  same  Irom  such 
building  nr  premises.  Chapter  442,  Id. 
There  is  nothing  in  chapter  466,  Id.,  which 
indicates  a  purpose  to  repeal  that  provis- 
ion. Nor  is  there  anything  therein  mani- 
festing a  purpose  to  repeal  or  abrogate 
the  provision  found  in  chapters  849,  Laws 


1886,  and  442,  Laws  1887,  to  the  effect  tbat 
where  a  person  procures  work  or  labor  to 
be  performed  upon,  or  furnishes  materials 
to  be  used  in  the  erection,  construction, 
or  repair  of,  any  building  or  machinery 
upon  tbeland  of  another,  so  as  to  become 
a  part  of  the  freehold,  the  person  perform- 
ing such  work  or  labor,  or  furnishing  such 
materials,  shall  have  a  lien  therefor,  which 
"shall  also  attach  to  and  be  a  Uen  upon 
the  real  property  of  any  person  on  whose 
premises  such  Improvements  are  made, 
such  owner  having  knowledge  thereof 
and  consenting  thereto,  and  may  be  en- 
forced as  providedln"  the  statutes.  As- 
suming Hlles  to  have  l>een  the  owner  of 
the  land  during  the  time  named,  then,  as 
indicated  in  the  foregoing  statement,  the 
findings  of  the  court  brought  him  within 
the  provision  of  the  statute  just  quoted. 
As  indicated,  the  contract  gave  to  Mc- 
Nutt, and  the  appellants  claiming  under 
him  by  an  assignment  thereof  with  consent 
of  Hlles,  the  right  to  run  and  operate  the 
mill  for  the  term  of  five  years.  That  con- 
tract cannot  be  regarded  as  creating  the 
technical  relation  ot  landlord  and  tenant 
That  such  structure  was  attached  to  the 
soil,  BO  as  to  become  a  fixture,  there  can 
be  no  qnestion.  Tbe  interest  of  McNutt 
and  the  appellants, as  his  assignees  in  and 
to  tbe  realty,  was  manifestly  such  as  to 
subject  the  same  to  a  lien  for  the  amount 
of  tbe  plaintiffs'  claim.  Heath  v.  Solles, 
73WI8.  217,  40  N.  W.  Rep.  804;  North  ▼. 
La  Flesh,  73  Wis.  620,  41  N.  W.  Rep.  «33; 
Kerrlck  r.  Rugglfis,  (Wis.)  47  N.  W.  Rep. 
487.  Judgment  ot  tbe  circuit  court  is 
affirmed. 


Gill  ▼.  Hombiohacsbn. 

(Supreme  Court  of  Witconain.    Kay  B,  18>L) 

IHJUIIT  TO  ElfFLOT>— DaNOBHOUB  PkBMISBB— OOH- 
TJUBOTOBT  NSOUOIHCa. 

1.  The  plaintiff's  Intestate,  a  oommoa  la- 
borer, was  employed  by  a  contractor  in  taking 
down  a  heavy  aron  of  stone.  On  FHday  the  arm 
was  partly  taken  down,  and  it  was  left  wlthoot 
supports.  It  rained  on  Sunday,  and  the  oontractor 
was  present  when  the  work  was  resumed  on  Mon- 
day. He  testified  tbat  it  was  apparently  safe, 
but  others  skilled  in  the  business  testified  that 
it  was  apparently  unsafe.  The  arch  fell,  and 
killed  plalnUff's  Intestate,  field,  that  the  evi- 
dence supported  findings  that  tbe  danger  was  q>- 
parent  toanezperienoed  mason,  but  not  to  a  com- 
mon laborer. 

2.  Contributor'y  negligence  is  a  matter  of  de- 
fense, unless  it  appears  £romthe  plaintiff's  testi- 
mony. 

Appeal  from  circuit  court,  Milwaukee 
county. 

It  appears  from  the  record  that  on  and 
prior  to  July  16, 1889,  the  Joseph  SchllU 
Brewing  Companyowued  a  large  building 
constructed  of  brick  and  stone,  with  the 
basement  resting  upon  large  arches  built 
of  quarry  stone,  fastened  together  with 
mortar;  thatsome  time  prior  to  tbat  date 
tbe  defendant  entered  into  acontraet  with 
said  company  to  tear  down  all  ot  said 
building  and  masonry,  and  to  construct 
another  in  its  place,  and  for  tbat  purpose 
the  defendant,  prior  to  said  date,  employed, 
among  other  persons,  the  plaintifTs  intes- 
tate; that  while  working  under  one  ot 
said  arches,  on  July  16, 1889,  a  portion  ot 
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the  same  fell  on  Raid  Intestate,  grreatly  in- 
Inring  bim,  and  from  which  he  died  on  the 
same  day;  that  the  plaintiff,  as  adminis- 
trator, brings  this  action  for  damages  re- 
sulting from  eald  death,  which  Is  alleged 
to  have  been  caused  by  the  negligence  of 
tbe  defendant.  The  answerdenles  all  neg- 
ligence, and  alleges  that  the  work  of  tear- 
ing down  said  building  and  arches  was 
prosecuted  with  due  care  and  caution,  and 
that  said  accident  happened  without  any 
fault  or  neglect  on  tbd  part  of  the  defend- 
ant, and  was  due  wholly  to  an  unavoid- 
able and  unforeseen  accident.  At  the  close 
of  the  trial  the  jury  returned  a  special  ver- 
dict to  the  effect  ^1)  that  the  fragment  of 
tbe  arch  which  fell  upon  the  plaintiff's  in- 
testate and  caused  his  death  was  in  a  con- 
dition so  dangerous  as  to  be  apparent  to 
a  skillful  and  experienced  mason  at  tbe 
time  and  Immediately  before  it  fell;  (2) 
that  said  fragment  was  In  such  a  condi- 
tion that  tbe  danger  of  its  falling  was  not 
apparent  to  a  common  laborer  not  skilled 
In  mason-work;  (3)  that  tbe  defendant 
was  guilty  of  negligence,  which  was  the 
Immediate  cause  of  said  death;  (4)  that 
tbey  found  for  the  plaintiff;  and  (6)  that 
the  pecuniary  loss  of  the  survlrlng  widow 
of  said  Intestate,  occasioned  by  bis  death, 
was  f  2,000.  Upon  said  verdict  Judgment 
was  ordered  In  favor  of  the  plalntitf,  and 
from  the  Judgment  entered  thereon  accord- 
ingly tbe  defendant  brings  tbls  appeal. 

Walker,  Btown  &  WabI,  for  appellant. 
J.  W.  Wegoer,  tor  respondent. 

Cabsodat,  J.,  (after  stating  tbe  facta  aa 
Mbove.)  Counsel  for  the  defendant  con- 
tends that  in  order  to  sustain  this  Judg- 
ment the  evidence  in  the  record  must  es- 
tablish aflBrmatlvely  (1)  that  the  deceased 
was  free  from  contributory  negligence ;  (2) 
that  the  danger  was  not  apparent  to  an 
nnskllled  laborer  of  ordinary  Intelligence ; 
and  (3)  that  the  danger  was,  or  ought  to 
have  been,  apparent  to  the  defendant. 
These  things  will  now  be  considered. 

Itisclalmedthat  it  was  incumbent  upon 
the  plaintiff  to  prove  that  the  Injury  was 
caused  wholly  by  the  defendant's  negli- 
gence; in  other  words,  that  he  was  re- 
quired to  prove  that  the  intestate  was 
free  from  all  contributory  negligence.  It 
Is  the  settled  law  of  this  state  that  tbe 
burden  of  proving  contributory  negligence 
Is  ordinarily  upon  the  defendant.  It  Is 
purely  a  matter  uf  defense,  except  when 
the  testimony  on  the  part  of  the  plaintiff 
discloses  such  negligence.  Hoye  v.  Ball- 
way  Co.,  67  Wis.  15,  29  N.  W.  Eep,  646.  No 
such  defense  was  alleged  iu  the  answer, 
nor  conclasively  proved  by  tbe  defendant. 

It  is  claimed  that  there  is  no  evidence  in 
the  record  to  sustain  the  flndlng  of  the 
Jury  to  the  effect  that  the  danger  was  ap- 
parent to  a  skillful  and  experienced  mason 
at  the  time  and  immediately  before  tbe 
fragment  of  the  arch  fell.  The  accident 
happened  on  Monday.  There  is  evidence 
tending  to  prove  that  the  arch  had  been 
torn  down,  as  far  as  it  was  at  the  time  of 
the  accident,  the  Friday  before,  when  the 
work  up6n  it  was  stopped ;  that  It  had 
been  so  taken  down  by  setting  screws  un- 
der the  keystone,  and  raising  tbe  same, 
and  driving  in  iron  wedges  to  tear  down 


tbe  pieces ;  that  the  portion  so  remaining 
bung  over  about  a  foot,  some  seven  or 
eight  feet  above  the  ground ;  that  it  was 
so  left  on  Friday,  without  any  braces  or 
supports  under  the  wall  or  arch ;  that  tbe 
defendant  saw  its  condition  on  that  day; 
that  it  was  so  left  uncovered,  and  with 
nothing  to  prevent  tbe  rain  getting  be- 
tween the  main  wall  and  that  portion  of 
the  arch ;  that  there  was  a  thunder-storm 
on  tbe  Intervening  Sunday,  and  It  rained 
most  all  of  that  day,  and  also  rained  on 
Monday;  that  it  was  situated  right  on 
Third  street,  where  big  heavy  teams  were 
going  over  the  pavement  ail  the  time;  and 
that  tbe  defendant  was  standing  close  by 
at  tbe  time  tbe  accident  happened.  He 
testified  that  It  was  apparently  safe. 
Others,  skilled  in  the  business,  testified . 
that  it  was  apparently  dangerous.  The 
testimony  Is  voluminous.  It  is  only  nec- 
essary to  say  that,  after  carefully  consid- 
ering all  tbe  evidence,  we  are  forced  to  the 
conclusion  that  It  is  such  as  to  warrant 
the  finding  mentioned.  We  are  also  con- 
strained to  hold  that  tbe  finding  to  tbe 
effect  that  tbe  danger  was  not  necessarily 
apparent  to  a  common  laborer  not  skilled 
in  mason-work  is  sustained  by  evidence. 
No  exception  is  taken  to  the  charge,  and 
it  Is  not  printed.  No  complaint  is  made 
to  any  ruling  upon  tbe  trial.  Tbe  only 
error  assigned  is  the  refusal  to  set  aside 
tbe  verdict  as  not  being  sustained  by  the 
evidence.  The  defendant  seems  to  have 
bad  a  fair  trial  throughout;  and,  as  al- 
ready indicated,  there  is  evidence  sufilclent 
to  sustain  tbe  verdict.  The  Judgment  of 
the  circuit  court  Is  afllrmed. 


liicDoNALD  y.  Statb. 

Graham  v.  Samk. 

(Supreme  Court  of  Wisconatn.    May  B,  18S1.) 

IaBaaui.AB  JuDOMXin  —  RBgsNTBNOB  —  Twioa  m 

JBOPABDT— CONSTITOWOHAI,  LAW. 

Rev.  St  Wis.  f  2412,  requiring  prisoners 
to  be  resentenoed  where,  by  reason  oi  irregulari- 
ties subsequent  to  verdict,  the  Judgment  is  re- 
versed, is  not  unconstitutional,  as  putting  defend- 
ant twice  in  Jeopardy. 

Error  to  circuit  court,  Ashland  county. 

Rublee  A.  Cole,  for  plaintifTs  In  error.  J. 
L.  O'Connor,  Atty.  Uen.,  and  J.  M.  Clao- 
cej,  Asst.  Atty.  Gen.,  for  the  State. 

Orton,  J.  The  two  plaintiffs  In  error, 
Samuel  McDonald  and  John  Graham, 
were  tried  together  as  defendants,  on  an 
Information  for  assault  and  rubbery  and 
stealing  from  tbe  person,  being  armed,  un- 
der section  4375,  Rev.  St.,  and,  the  jury 
having  found  them  both  guilty,  tbe  court 
sentenced  the  said  Samuel  McDonald  to 
be  Imprisoned  in  tbe  state  prison  at  Wau- 
pun  14  years,  and  the  said  John  Graham 
to  be  imprisoned  in  said  prison  13  years. 
Tbe  case  of  each  of  said  plaintiffs  in  error 
has  been  brought  to  this  court  by  writ  of 
error,  and  tbe  sentence  only  is  assigned  as 
error;  it  being  In  excess  of  tbe  punishment 
provided  for  such  offense.  The  error  Is  ap- 
parent. The  statute  above  cited  provides 
only  for  Imprisonment  in  tbe  state-prison 
of  not  more  than  10  years  nor  less  than  !t 
years.    Tbe  learned  counsel  of  tbe  plain- 
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tith  In  error  demands  In  their  behalf  that, 
npou  the  reversal  uf  said  judgments  for 
such  error,  they  be  discharged  from  casto- 
dj,  and  go  hence.  To  this  end  the  learned 
cunnsel  contends  that  section  2412,  Id., 
requiring  the  prisoners  in  such  case  to  be 
resentenced  by  this  court,  or  by  theclrcnlt 
court,  for  the  term  of  Imprisonment  fixed 
by  the  statute,  is  unconstitutional  and 
void,  as  authorizing  the  plaintiffs  In  error 
to  be  twice  put  In  jeopardy  for  the  same 
offense.  Tbatstatute provides  that"  when- 
ever any  Judgment  in  a  criminal  action 
shall  be  removed  by  wrtt  of  error  to  the 
supreme  court,  and  such  court  shall  re- 
verse said  judgment,  because  of  any  detect, 
illegality,  or  Irregularity  In  the  proceed- 
ings In  such  case,  subsequent  to  the  ren- 
dition uf  the  verdict  of  the  jury  therein,  it 
shall  be  competent  for  the  supreme  court 
either  to  pronounce  the  proper  judgment, 
or  to  remit  the  record  to  the  court  below, 
In  order  that  aucb  court  ma.v  pronounce 
the  proper  judgment. "  The  pronouncing 
of  the  proper  judgment  in  this  case  by  this 
court,  or  by  the  court  below,  upon  the 
reversal  uf  the  former  judgment,  la  not 
putting  the  defendants  the  second  time  in 
jeopardy  for  the  same  offense.  "Jeopardy" 
"is  the  situation  uf  a  prisoner  when  a  tri- 
al jury  is  impaneled  and  sworn  to  try  his 
case  upon  a  valid  indictment,  (orinforma- 
tfon,)  and  snch  jury  has  been  charged  with 
his  deliverance."  Bon  v.  Law  Diet.  The 
following  cases  are  cited  to  this  definition: 
State  V.  McKee,  1  Bailey.  655;  Weinaor- 
pflln  V.  State,  7  Blackf.  191 ;  Com.  v.  Jenks. 
]  Gray,  491;  State  v.  Burke,  38  Me.  674; 
Tom.  V.  Cook,  6  Berg.  &  B.  686;  McFadden 
V.  Com.  23  Pa.  St.  12;  State  v.  Roe.  12  Vt. 
93;  1  Blsh.  Crlm.  Law,  S  660;  People  v. 
Goodwin,  18  Johns.  206;  U.S.  v.  Gibert,  2 
Sum.  60;  U.S.  v.  Haskell,  4  Wash.  C.  C. 
402.  The  accused  must  beput  on  trial,  and 
the  jury  impaneled  and  sworn,  to  place 
him  in  jeopardy.  To  put  blm  twice  in 
jeopardy,  be  must  be  again  put  upon  his 
trial,  before  a  jury  impaneled  and  sworn, 
and  charged  with  his  deliverance.  Com. 
V.  Fltzpatrick,  121  Pa.  St.  109, 15  Atl.  Rep. 
466;  HilandB  V.  Com.  Ill  Pa.  St.  1,  2  Atl. 
Rep.  70;  Statev.Parker,66  Iowa, 586,24  N. 
W.Bcp.226;  Wbltmorev. State, 43 Ark. 271 ; 
Adams  v.  State,  99  Ind.  244.  Such  is  the 
import  of  all  the  cases  in  this  country 
that  I  have  been  able  to  find.  I  do  not 
think  that  any  court  has  ever  held  thut 
resentencing  a  person  on  the  same  verdict 
is  putting  him  in  jeopardy  twice  for  the 
same  offense,  for  It  would  be  contrary  to 
the  legal  slgniflcation  of  the  term,  and  In 
violatiun  of  its  accepted  sense  and  mean- 
ing. The  learned  counsel  presented  an 
able  argument,  and  cited  many  cases,  to 
show  that  the  said  statute  is  unconstitu- 
tional for  this  reason,  but  not  one  of  the 
cases  had  any  Isearlng  on  the  question. 
They  were  cases  in  which  It  is  held  that 
the  court  had  no  power,  authority,  or  ju- 
risdiction to  pronounce  the  proper  judg- 
ment after  a  reversal  of  an  illegal  judg- 
ment, and  it  was  because  there  was  no 
statute  that  authorized  It.  In  other 
states  where  such  a  statute  exists  the 
question  has  never  been  raised,  so  far  as  it 
is  knuwn  to  us.  So  far  the  plaintiffs  in 
error  have  not  suffered  any  injury,  for  the 


former  judgment  was  lawful  for  the  term 
of  10  years,  and  the  excess  of  time  beyond 
that  only  is  Illegal ;  and  they  will  not,  U 
the  proper  judgment  is  entered  aatw  pro 
tunc,  as  it  should  be.  The  judgment  ot 
the  circuit  court,  in  each  of  the  above 
cases,  is  reversed,  and  each  cause  is  r^ 
manded,  and  the  record  thereof  remltt^, 
in  order  tliat  the  said  circuit  court  may, 
in  each  of  said  cases,  pronounce  and  enter 
the  proper  judgment  nooe  pro  tone.  The 
warden  of  the  state-prlsOn  will  surrender 
the  plaintiffs  in  error  to  the  sheriff  of  the 
county  of  Ashland,  who  will  hold  tbem  in 
custody  until  discharged,  or  their  coatody 
changed  by  due  course  of  law. 


In  re  OEOBas  T.  Smith  Middlings  Pdbi- 

riEB  Co. 

(Supnme  Court  tff  Mtehigan.   May  81,  laBL) 

BsTorPBL  BT  AoQunsoxNOB—CoiiTBifPT— Costs. 

1.  Defendant,  as  the  president  of  a  mann- 
fttcturinx  corporation,  under  a  resolution  of  tha 
board  of  directors,  made  an  aasignmeat  of  tlu 
company's  ]>roperty  lor  the  benefit  of  crediton, 
uid  flied  with  the  assignees  alaims  to  a  large 
amount  in  behalf  of  bimseU  and  others.  Tbera- 
after  said  assignees  were  appointed  receivers  of 
the  property,  and  made  sales,  wfaicb  were  ccm- 
flrmed  by  the  ooort,  and  assented  to  by  defend- 
ant Ei^t  months  after  filing  his  claims,  de- 
fendant, without  permission  of  the  court,  sued  to 
set  aside  the  assignment  on  the  ground  of  oon- 
spiraey  and  fraud.  Beld,  that  defendant  was 
estopped  from  questioning  the  legally  of  the  as- 
signment and  the  appoln&ent  ot  the  lecetvers. 

8.  A  finding  that  defendant  brought  the  suit 
and  prosecuted  it  without  leave  'warrants  an  or- 
der restraining  him  from  prosecuting  It,  but  does 
not  aathorize  an  ord«r  Imposliig  fine  and  Impris- 
onment, under  How.  8t  flioh.  i  737S, 


that  "if  the  eourt  shall  adjudge  the  defendant  to 
have  been  guilty  of  tha  misomidnot  alleged,  and 
that  the  misconduct  was  calculated  to  or  actually 
did  defeat,  impair,  impede,  or  prejudice  the 
rights  or  remedies  of  any  party  in  a  cause  or  mat 
ter  depending  in  such  conrt,  it  shall  tn<oceed  to 
impose  a  line,  or  to  imprison  him,  or  both,  as  the 
nature  of  the  oaso  shall  require.  * 

8.  Defendant  is  not  chargeable  with  coats  as 
for  vexatious  appeal,  the  questions  raised  not  be- 
ing so  eai^of  solution  as  to  make  it  apparent  that 
the  appeal  was  taken  for  delay. 

Appeal  from  circuit  court,  Wayne  couq. 
ty,  in  chancery;  CosNBUca  J.  Rbil.lt. 
Judge. 

Tnranpy  A  Weadock,  for  appellant. 
Thomas  A.  Wilson,  (Edwia  F.  Conely  and 
Orla,  B.  Tajrlor,  of  counsel,)  for  appellees. 

LONO,  J.  George  T.  Smith  Middlings 
Purifier  Company  was  a  manufacturing 
corporation  organized  under  the  lawsot 
this  state,  and  had  up  to  January  14, 1890. 
and  for  some  years  preceding  that  date, 
been  engaged  in  business  at  Jackson,  In 
this  state.  On  the  14tb  day  ot  JanuaJ7, 
1890,  said  corporation  made  an  assign- 
ment for  the  beuefit  of  its  creditors  to  Bu 
tuB  H.  Emerson  and  Zenas  C.  Eldred.  The 
assignees  filed  a  bond,  a  list  ot  creditors  of 
said  corporation,  an  inventory  of  the 
prop>erty  assigned,  and  filed  the  same  in 
the  o£Sce  of  the  county  clerk  ot  Jackson 
county.  The  matter  of  said  assignment 
was  removed  from  the  circuit  court  for  the 
county  of  Jackson  to  the  circuit  court'for 
the  county  ot  Wayne,  in  chancery,  and 
now   remains  in  the  roui't  last   named. 
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Subneqaent  to  tbe  removal  of  said  matter 
to  Wayne  circuit  court,  Edward  Kittridge 
ond  Joseph  Wilby  applied  by  petition  to 
the  Wayue  Glrcoit  court,  in  chancery,  for 
the  removal  of  eaid  asRisneeH,  and  the  ap- 
pointment of  receiverHof  the  property  of 
Haid  corporation  in  their  stead.  To  this 
petition  RutuB  H.  Emerson  and  Zenas  C. 
Bldred  made  answer,  and  upon  the  mat- 
ter being  presented  to  the  cii-cuit  court 
for  Wayne  county  on  the  25th  day  of 
A])rll,  1890,  the  court  made  an  order  recit- 
ing tliat  the  said  Emerson  dud  Eldred  as- 
Hented  to  being  removed  as  assignees  of 
Bald  corporation,  and  by  tbe  terms  of  said 
order  said  Emerson  and  Eldred  were  up- 
pointed  receivers  of  all  the  lands,  goods, 
tenements,  and  property  and  choses  in  ac- 
tion belonging  to  said  George  T.  Smith 
Middlings  Purifier  Company,  with  all  tbe 
powers  of  receivers  in  such  cases,  as  well 
as  all  tbe  rights  and  powers  conferred 
upon  them  by  thedeed  ot  assignment,  and 
tbe  statutes  regulating  assignments,  and 
i-e(|ttiiing  them  to  give  a  bond  of  $600,000 
tor  the  faithful  performance  of  their  trust. 
This  order  appointing  Emerson  and  El- 
dred receivers  antirorlEed  them  to  make 
sale  of  tbe  lands  and  property  of  said  cor- 
poration in  the  manner  therein  specified. 
On  the  Slst  day  of  December,  A..  D.  1890, 
George  T.  Smltb,  as  president,  and  one  ot 
the  stockholders  ot  said  George  T.  Smith 
Middlings  Purifier  Company,  filed  bis  bill 
of  complaint  in  the  circuit  court  for  the 
county  of  Jackson,  In  chancery,  against 
Knfus  H.  Emerson  and  Zenas  C.  Eldred,  in 
which  Mr.  iSmith  alleges,  substantially, 
that  the  said  Emerson  and  Eldred  were 
claiming  to  be  receivers  of  tbe  George  T. 
Smith  Middlings  Purifier  Company,  and 
were  proceeding  to  sell  tbe  property, 
lands,  and  tenements  belonging  to  said 
George  T.  Smith  Middlings  Purifier  Com- 
pany, and  wonld  sell  tbe  same  on  the  2d 
ut  January,  unless  restrained  by  an  injunc- 
tion, for  which  he  prayed.  Smith  alleged 
that  the  said  Emerson  and  Eldred  were 
not  receivers  of  said  corporation;  that  the 
alleged  assignment  of  the  George  T.  Smith 
Middlings  Purifier  Company  nas  wholly 
void,  for  the  reason  that  It  was  not  au- 
tboiixed  by  tbe  stockholders  of  said  cor- 
poration, and  that  sach  sale  would  create 
a  cloud  on  the  title  to  the  land  of  said  cor- 
poration; and  in  the  bill  so  filed.  Smith 
alleged  that  he  filed  said  bill  as  one  of  the 
stockholders  of  the  corporation,  for  the 
reason  that  the  board  ot  directors  ot  the 
corporation  pretended  to  be  laboring  un- 
der tbe  erroneous  impi-ession  that  said 
Emerson  and  Eldred  were  legally  appoint- 
ed receivers.  Thereupon  Emerson  and  El- 
dred filed  their  petition  In  the  Wayne  cir- 
cuit court,  in  chancery,  in  which  they 
claimed  to  recite  the  history  of  the  as- 
signment matter,  and  In  which  petition 
they  allege  that  Smith  did  not  obtain  per- 
mission of  the  Wayne  circuit  court.  In 
chancery,  to  file  said  bill,  and  prayed  for 
an  Injunction  to  restrain  the  prosecution 
of  said  suit,  and  that  appellant  be  pun- 
ished for  contempt  for  having  filed  said 
bill  of  complaint  without  permission.  To 
the  petition  so  filed  by  Emerson  and  El- 
dred, Smith  filed  his  answer,  setting  forth 
anlMtantially  the  history  of  tbe  litigation, 
v.48N.w.no.l4— 55 


and  some  ef  tbe  reasons  upon  which  be 
based  his  action  tor  filing  bis  bill  ot  com- 
plaint,  and  in  whlub  answer  he  gave  his 
reasons  why  he  should  not  be  punished 
for  contempt.  The  matter  came  on  to  be 
heard  on  tbe  19th  day  ot  January,  A.  D. 
1891,  before  Hon.  Gkouge  S.  Hobmbk,  one 
of  the  circuit  Judges  for  Wayne  county^ 
who  adjudged  and  found  Smith  guilty  of 
contempt  for  bringing  said  suit  without  • 
first  having  obtained  leave  of  tbe  circuit 
court  tor  tbe  county  of  Wayne,  in  chan- 
cery, and  ordered  Smith  to  discontinue 
said  suit  within  15  days  from  the  date  of 
said  order,  and  pay  in  to  the  register  of 
said  court  the  sura  of  f  250,  and,  in  default 
ot  the  payment  of  such  fine,  that  he  be 
committed  to  the  county  jail  for  the  coun- 
ty of  Wayne,  for  tbe  period  of  90  days  from 
thedate  of  said  order, unless  such  fine  was 
paid.  After  tbe  rendition  of  said  order- 
adjudging  Smith  guilty  ot  contempt.  Smith- 
sought  by  maadamus  to  have  said  orders- 
set  aside  as  illegal,  which  this  court  re- 
fused to  grant.  Smith  v.  Uosmer,  (Micb.> 
47  N.  W.  Rep.  1092.  Subsequent  to  the- 
refusal  of  this  court  to  consider  tbe  ques- 
tion of  the  legality  of  said  order  upon> 
maad&muB,  this  appeal  was  taken  from 
the  order  of  contempt.  In  the  matter  of 
the  WHodawuB  proceedings  it  was  held 
that  this  court  would  not  Inquire  into  the- 
valldlty  of  the  assignment  on  maadawuB. 
It  was  there  said  that"  the  forum  In  which 
tbe  ndator  must  question  the  validity  of 
tbe  assignment,  if  at  all.  Is  tbe  court  hav- 
ingcontrol  and  Jurisdiction  ot  said  matter^ 
and  it  would  be  contrary  to  every  princl' 
pie  of  law  to  permit  him  to  attack  It  else' 
where. "  The  proposition  of  law  is  not  diS' 
puted  wbicb  requires  that  Mrhere  a  receiver 
has  been  legally  appolnted,and  has  been 
duly  qualified,  and  is  acting  as  such,  be- 
fore suits  are  Instituted  against  him  aH 
such  receiver  permission  ot  tbe  court  must 
be  first  obtained.  While  this  is  admitted, 
it  is  also  contended  that,  where  persons 
not  legally  appointed  receivers  are  claim- 
ing to  be  and  Acting  as  such,  tbere  is  no 
law  which  requires,  as  a  condition  preced- 
ent, tbe  permission  of  any  court  to  an- 
tborise  necesuary  suits  to  prevent  sucb 
unauthorleed  persons  from  Interfering 
with,  handling,  or  disposing  of  property 
in  which  they  have  no  legal  interest  or 
right;  and  that  it  such  suit  Is  so  institut- 
ed in  good  faith,  even  though  it  should 
ultimately  turn  out  that  tbe  receiver  was 
lawfully  appointed,  then,  in  such  case,  the 
person  bringing  such  suit  should  not  be 
punished  for  contempt. 

It  is  also  contended  that  Emerson  and 
Eldred  were  not  legally  appointed  receiv- 
ers in  tbe  matter  ot  the  assignment,  and 
that  no  one  is  under  any  obligation  to 
treat  them  as  legally  appointed  receivers 
or  ofBcers  of  the  court;  but  that  any  one 
having  an  interest  In  tbe  subject-matter 
of  the  aBslgnment  may  pursue  his  own 
course  au  to  tbe  form,  method,  and  tribu- 
nal in  which  he  may  bring  suit  against 
them,  without  first  having  asked  per- 
mission from  the  court  so  to  do.  It  is 
claimed  by  tlie,  defendant  that  tbe  board 
of  directors  ot  the  Smith  Middlings  Puri- 
fier Company  have  no  authority  from  the- 
corporation  to  direct  tbe  assignment  to> 
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be  made,  and  that  the  court  below  was 
In  error  in  not  permitting;  ttie  delendaut 
to  introduce  eridencss  to  substantiate  the 
allegation  in  the  answer  that  the  board 
of  directors  were  guilty  of  conspiracy  and 
fraud  in  making  the  assignment  In  the 
matter  of  the  Smith  Middling^s  Purifier 
'Company.  It  is  further  contended  that 
the  receivers  were  not  legally  appointed 
•  by  the  court,  for  the  reason  that  such  ap- 
pointment was  made  upon  petition,  and 
not  by  bill,  filed  in  the  proper  court,  car- 
rying with  it  the  usuhI  subpoena  making 
all  necessary  parties  parties  thereto,  ei- 
ther as  complainant  or  defendant;  that  by 
the  filing  of  the  petition  for  the  appoint- 
ment of  receivers,  every  stockholder  of  the 
corporation,  and  every  officer  thereof, 
and  all  the  creditors  of  the  aMSlgned  com- 
pany, and  every  claimant  against  the  as- 
signor, were  left  out  of  the  proceeding, 
and  no  one  of  them  had  a  voice  in  the  re- 
moval of  Emerson  and  Eldred  as  assign* 
ees,  and  their  appointment  as  receiveni; 
and  that,  therefore,  the  defendant  bad  the 
right  to  file  bis  bill  in  the  circuit  court  for 
Jackson  county  without  asking  leave  of 
4he  circuit  court  for  the  county  of  Wayne. 
It  appears  that,  at  the  time  the  asslgn- 
anent  was  made  by  the  Smith  Middlings 
Pnrifler  Company,  George  T.  .Smith,  the 
•defendant  here,  was  a  member  uf  the 
t>oard  of  directors,  the  president  of  the 
•company,  and  that  he  made  and  executed 
said  assignment  as  president  of  the  com- 
pany, and  delivered  the  same  to  the  as- 
signees, Emerson  and  Eldred ;  that  they 
accepted  the  same,  and  entered  upon  the 
discharge  of  the  trust  thereby  created ; 
and  that  they  took  an  inventory  ol  the 
property,  and  gave  the  requisite  bond  un- 
der the  statute.  Afterwards  the  matter 
of  the  assignment  was  duly  removed  from 
the  county  of  Jackson,  where  the  assign- 
ment was  made,  to  the  county  of  Wayne, 
where  it  has  since  been  pending.  That  on 
the  24th  day  of  April,  1880,  Emerson  and 
Eldred  were  removed  as  asslgneew  upon 
the  petition  of  Edmund  W.  Klttridge  and 
■loseph  Wilby,  creditors  •of  the  Smith 
Middlings  Pnrifler  Company,  and  that 
they  were  thereupon  appointed  receivers 
upon  the  same  petition  filed  for  their  re- 
moval as  assignees,  and  that  they  entered 
upon  the  discharge  of  that  trust  immedi- 
ately thereafter,  and  have  since  continued 
In  the  discharge  of  the  trust  thereby  cre- 
ated. It  further  appears  that  on  the  12tb 
day  of  April,  1880,  George  T.  Smith,  the 
defendant  in  the  present  case,  filed  a  claim 
in  said  matter  against  the  Smith  Mid- 
dlings Purifier  Company  for  $393,166.66, 
which  was  verified  by  his  oath ;  that  on 
the  14th  day  of  April.  1890,  a  claim  for 
$266,000  was  filed  in  behalf  of  the  Consoli- 
dated Middlings  Purifier  Company,  which 
was  also  verified  by  Smith  as  president 
and  treasurer  thereof;  that  on  the  last- 
named  date  he  also  filed  a  claim  as  sole 
heir  of  Henry  L.  Smith,  for  $697.40,  which 
was  also  verified  by  his  oath;  that  after 
the  filing  of  said  claims  Emere(m  and  El- 
dred caused  notice  of  contest  of  each  to  be 
served  as  provided  by  the  statute  regnlat- 
inpa  assignments,  all  ol  which  were  undis- 
posed of  attlietimeofthe  filing  of  said  peti- 
tion.   Since  the  appointment  uf  the  receiv- 


ers they  have  been  carrying  on  the  bnat- 
ness  carried  on  by  them  as  as>>lgnorB  be- 
fore said  assignment,  under  the  direction 
of  the  circuit  court  for  the  county  o< 
Wayne,  in  chancery,  and  by  like  authority 
have  sold  real  estate  of  said  assignor, 
which  sales  have  been  confirmed  by  the 
court,  and  they  have  also  been  collecting 
and  adjusting  the  debts  and  obligations 
due  the  assignor,  all  of  which  was. known 
to  George  T.  Smith.  On  November  24, 
1890,  an  order  was  made  in  sucb  matter 
authoriElng  the  receivers  to  sell  certain 
real  estate,  consisting  of  the  shops  of  the 
assignor,  for  not  less  than  $65,000,  and  on 
the  2d  day  of  January,  1891,  said  property 
was  sold  in  pursuance  of  said  order  for 
that  amount.  The  aaaignment  was  made 
under  the  provisions  of  chapter  80S,  How. 
St.,  entitled  "Voluntary  Aasignmenta  for 
the  Benefit  of  Creditors,"  and  conveyed  to 
the  assignees  all  of  the  estate  and  proper- 
ty of  the  assignor  not  exempt  froiu  execu- 
tion, unless  there  was  fraud  In  the  matter 
of  tbe  assignment,  or  in  the  execntion  of 
said  trust,  and  the  title  still  rests  In  them, 
and  they  can  only  be  divested  of  their 
office  upon  failure  to  comply  with  tbe 
provisions  of  that  chapter,  or  having 
failed  or  neglected  to  promptly  and  faith- 
fuilyex^ute  said  trust  within  tbe  mean- 
ing of  section  6  of  that  act.  It  is  not 
claimed  that  Emerson  and  Eldred  have 
failed  to  comply  with  the  provisions  of 
the  act,  or  that  they  are  neglecting  to 
execnte  the  trust.  The  only  ground  of 
complaint  relating  to  the  mutter  of  tbe 
assignment  is  that  there  was  conspiracy 
and  fraud  in  procuring  the  assignment  to 
be  made. 

We  need  not  consider  upon  this  record 
the  question  of  the  conspiracy  and  fraud 
In  making  the  assignment,  for  the  reason 
that  GeorgeT.Smitb,  the  defendant,  is  not 
now  in  a  position  to  question  tbe  validity 
of  that  proceeding.  He  was  one  of  the 
board  of  directors  of  the  assignor,  its 
president,  and,  as  such,  executed  the  as- 
signment which  be  now  attempts  to  set 
asldeupon  tbe  ground  of  conspiracy  and 
fraud.  If  this  was  not  sufBcient  to  estop 
him  from  making  this  claim,  his  action 
after  tbe  assignment  was  made,  in  filing 
claims  in  the  matter  of  the  assignment, 
would  certainly  have  this  effect.  It  ap- 
pears from  the  record  that  tbe  resolution 
was  adopted  by  the  board  of  directors, 
directing  the  assignment  to  be  made,  and 
directing  the  president  and  secretary  or 
either  of  them  to  execute  the  same  in  tbe 
name  of  the  company,  and,  in  porauance 
of  this  resolution  of  the  board,  George  T. 
Smith,  acting  as  president  of  tbe  compa- 
ny, did  make  and  execute  it.  Though 
there  may  have  been  fraud  in  its  execo- 
tion,  and  it  may  have  been  fraudulent  as 
to  creditors,  such  an  assignment  is  not  so 
absolutely  void  that  the  crediture' right 
to  complain  of  it  may  not  t>e  lost  by 
waiver  or  acquiescence.  Blake  ▼.  Hub- 
bard, 45  Mich.  4,  7  N.  W.  Rep.  204.  Smith 
not  only  executed  the  assignment,  and  de- 
livered it  to  the  assignees,  and  filed  claims 
therein  as  a  creditor,  but  has  waited  fur 
nearly  a  year,  knowing  of  the  proceedlnm 
taken  by  the  assignees  and  receivers  la 
the  aettlement  of  the  estate,  and  of  the 
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conduct  of  the  boBlnesB  affairs  of  tbe  cor- 
poration, and  the  orders  of  the  court 
made  therein,  and  until  the  fiUnie  of  bla 
bill  in  the  Jackson  circuit  court  in  Decern- 
ber,  1890,  has  never,  so  far  an  appears  from 
this  record,  objected  to  any  of  the  proceed- 
ings taken  therein.  It  would  be  contrary 
to  every  rule  of  equity  to  now  permit 
Smith  to  attack  the  assignees  In  their 
oflBce,  and  upon  his  bill  to  set  aside  tbe 
assignment  and  tbe  appointment  of  Em- 
erson and  Eldred  as  receivers.  It  is  well 
settled  that,  wbere  one  comes  in  under  the 
af(8lf(nment  proceedings  in  such  a  way  as 
to  entitle  blmsell  to  share  In  the  dividends 
arising  from  tbe  assets  In  the  bands  of  the 
assignees,  be  waives  all  objection  to  the 
title  of  the  assignor  to  sucb  assets.  Llt- 
tlejobn  V.Turner,  (Wis.)  40  N.  W.  Rep.  625; 
Copper  Co.  v.  Babbitt.  74  N.  Y.385:  Cava- 
nagh  V,  Morrow;  67  How.  Pr.  342;  May 
v.  Wannemactaer,  111  Mass.  202;  Pierce  v. 
O'Brien,  129  Mass.  814;  Jones  v.  Tllton, 
139  Mass.  418, 1  N.  E.  Bep.  741:  Burrill, 
Assigum.  (6tb  Ed.)  438,  466,  466.  In  Fre- 
llngbuysen  v.  Nugent,  36  Fed.  Rep.  229,  It 
was  held  by  Mr.  Justice  Bkaolrt  that 
"  the  creditors  who  have  voluntarily  pre- 
sented their  claim*  before  ttie  assignees, 
without  qnestloning  the  validity  of  the 
assignment,  are  thereafter  estopped  from 
disputing  Its  validity. "  This  seems  to  be 
tbe  general  role,  and  it  must  be  held  that 
George  T.  Smith  Is  not  now  In  a  position 
to  attack  tbese  proceedings. 

We.  cannot  assent  to  the  position  taken 
by  defendant's  counsel,  that  the  court  had 
no  authority  to  appoint  Emerson  and  El- 
dred as  receivers,  because  the  clrcumstan- 
CCS  did  not  authorize  tbe  appointment, 
under  sectlou  8744,  How.  St.,  and  because 
nu  bill  was  illed  In  conformity  with  said 
section,  and  claiming  that  the  court  had 
no  power  to  appoint  under  the  petition. 
The  matter  of  this  asalgnment  was  before 
this  court  In  Klttrldge  v.  Kinne,  80  Mlcb. 
'2U0,  44  N.  W.  Rep.  1051,  on  application  for 
mandamus  to  compel  Its  removal  to  the 
"Wayne  circuit.  After  referring  to  various 
sections  of  the  assignment  law,  Mr.  Jus- 
tice Champlin,  speaking  for  tbe  court, 
said:  "From  tbese  provisions  it  Is  gath- 
ered that  It  was  tbe  intention  of  tbe  legis- 
lature to  place  common-law  assignments 
fully  under  the  control  and  supervision  of 
tbe  circuit  courts.  In  chancery.  From  tbe 
time  of  tbe  filing  of  the  assignment  in  tbe 
office  of  the  clerk  of  the  court  It  may  be 
said  to  be  a  proceeding  pending  in  that 
court  for  all  tbe  purposes  of  tbe  act.  The 
authority  of  the  court  to  exercise  Its  su- 
pervlRury  powers  Is  called  into  being  when- 
ever the  court  is  applied  to  by  any  one  au- 
thorized by  the  act  to  Invoke  sucb  powers, 
and  then  tbe  power  of  the  court,  which 
was  before  dormant,  Is  called  Into  activi- 
ty, and  its  Jurisdiction  fully  attaches  to 
the  assignment,  and  all  matters  connected 
therewith.  It  is  then  a  civil  proceeding 
pending  In  the  circuit  court,  and  Is  subject 
to  be  transferred  under  tbe  statute,  as 
above  referred  to.  •  It  appears  that  Klt- 
trldge  and  WIlby,  as  executors,  filed  a  peti- 
tion as  creditors,  asking  the  removal  Of 
Emerson  and  Eldred  as  assignees,  and 
praying  their  appointment  as  receivers. 


When  tbls  petition  was  filed.  It  called  Into 
activity  the  supervisory  powers  of  the 
court,  and  its  jurisdiction  fully  attached 
to  the  assignment,  and  all  matters  con- 
nected therewith,  among  which  was  the 
appointmentof  tbe  receivers  for  the  protec- 
tion of  tbe  assets  of  the  assignor  In  tbe 
Intprest  of  tbe  creditors.  At  tbe  time  tbe 
appointment  of  tbe  receivers  was  made, 
tbe  property  and  assets  of  tbe  corpora- 
tion were  in  tbe  bands  of  tbe  assignees, 
who  were  subject  under  the  statute  to  tbe 
supervisory  powers  of  the  court.  Section 
8749,  How.  St.,  gives  tbe  circuit  court  In 
chancery  supervisory  control  over  all 
matters  arising  under  such  assignment 
proceedings,  except  as  otherwise  provided 
In  the  act.  The  "section  referred  to  by 
counsel  for  tbe  defendant  provides  that 
any  person  Interested  may  file  a  bill  for 
tbe  enforcement  of  tbe  trust.  Sec.tlonB8739 
and  8741  of  the  act  were  amended  by  Act 
216,  Pub.  Acts  1889.  Section  8739,  as 
amended,  provides  for  proceedings  by 
petition  for  the  removal  of  the  assignee, 
and  was  Intended  to  facilitate  proceedings 
in  assignment  cases.  We  think,  under  the 
general  supervisory  powers  of  a  court  of 
chancery  over  sucb  matters,  tbe  court 
could  proceed  upon  petition  to  tbe  remov- 
al of  the  assignees,  and  in  tbe  same  pro- 
ceeding, for  the  Interest  of  tbe  creditors, 
could  appoint  recelvei-s.  Section  6624, 
How.  St.,  provides  that  each  circuit  court 
shall  have  the  power  to  appoint  receivers 
in  all  cases  pending  in  Chancery,  when  sucb 
appointment  is  allowed  b^  law,  as  well  in 
vacation  as  during  tbe  session  of  the 
court;  and  by  tbe  pext  section  It  is  pro- 
vided that  such  application  for  appoint- 
ment may  be  made  to  the  circuit  Judge  at 
chambers,  and  to  be  heard  under,  such 
regulations  as  may  be  by  general  op 
special  rules  prescribed.  But  the  rights 
of  tbe  parties  need  not  rest  alone  on 
the  construction  of  this  statute  and  the 
power  of  the  court  In  tbe  premises.  .George 
T.  Smith  rested  on  bis  rights,  If  be  could 
assert  such  right,  from  April  24. 1890,  to 
December  31, 1890,  before  any  action  was 
taken  by  him  to  set  aside  proceedings  for 
tbe  appointment  of  receivers.  In  the 
mean  time  tbe  receivers  had  proceeded 
with  tbe  settlement  of  affairs  of  tbe  cor- 
poration; sold  real  estate;  defended  suits 
brought  against  tbem;  aud  to  hold  now 
that  they  were  improperly  appointed 
would  involve  rights  of.  other  creditors, 
and  jeopardize  claims  which  have  been 
settled  by  such  litigation.  George  T. 
Smith  knew  of  tbese  proceedings,  and  has, 
we  think,  rested  upon  bis  lights,  if  he  had 
any  such  rights,  an  unreasonable  length 
of  time  before  attempting  to  assert  tbem. 
He  could  not,  for  eight  months,  stand  byln 
the  face  of  sucb  litigation  by  other  parties 
in  tbe  matter  of  this  estate,  see  their  rigHts 
litigated  and  settled  by  the  courts,  after 
himself  making  the  assignment  and  filing 
claimsas  a  creditor  therein,  and  then  come 
Into  tbe  courts  of  equity,  and  ask  Its  aid  to 
set  oslde  all  these  proceedings,  and  set 
aside  sales  made  by  the  receivers,  and  thus 
jeopardize  the  claims  of  other  creditors. 
What  Is  reasonable  time  must  depend  up- 
on   the  circumstances    surrounding    tbe 
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case.  Did  It  not  appear  that  Smith  must 
have  been  cognizant  ot  all  that  was  going 
on  in  the  matter  of  the  estate,  and  Icnew 
that  rights  of  other  creditors  were  being 
litigated  and  settled,  apon  the  supposition 
that  the  receivers  were  properly  and  law- 
fully appointed,  perhaps  waiting  the  eight 
montlis,  when  noother  rights  haVegrowm 
up  in  the  mean  time,  would  not  be  unrea- 
sonable, but  he  had  filed  claims  with  Em- 
erson and  Eldred  as  assignees  to  the 
amount  of  nearly  f  600,000,  and  immediately 
thereafter  these  parties  were  removed  and 
appointed  as  receivers.  They  had  entered 
a  contest  as  to  his  claims,  and  these  cases 
were  then  pending,  and  yet  he  waited  until 
the  last  of  December  before  aslclng  the  re- 
moval of  the  receivers.  He  Is  now  es- 
topped from  setting  up  this  claim,  us  well 
as  tlie  claim  that  there  was  fraud  In  the 
matter  of  the  assignment. 

The  question  of  the  right  of  the  court, 
under  the  facts  found,  to  impose  the  fine 
and  imprisonment,  yet  remains  to  be  dis- 
posed of.  Chapter  256,  How.  iSt.,  relates 
to  proceedings  as  for  contempts  to  en- 
force civil  remedies,  and  to  protect  the 
rights  of  parties  in  civil  actions.  Section 
20  of  that  chapter  (section  7'i76)  provides 
that  "If  tbecourt  shall  adjudge  the  defend- 
ant to  have  been  guilty  of  the  misconduct 
alleged,  and  that  the  misconduct  was  cal- 
culated to  or  actually  did  defeat.  Impair, 
impeSf),  or  prejudice  the  rights  or  remedies 
of  anyparty,  In  a  cause  or  matter  depend- 
ing In  such  court,  it  shall  proceed  to  im- 
pose a  fine,  or  to  imprison  him,  or  both, 
as  the  nature  of  the  case  shall  require." 
The  finding  of  the  court  recites  that  "the 
respondent  brought  this  suit  against  the 
said  receivers,  and  is  prosecuting  the  same 
knowingly,  and  without  leave  of  this 
court,  and  that  in  so  doing  the  said 
George  T.  Smith  has  been  and  Is  guilty  of 
contempt  of  this  court,  and  of  its  Jurisdic- 
tion and  authority. "  Tberelsnosuch  find- 
ing, as  required  by  the  statute  above  cited, 
"that  the  misconduct  was  calculated  to, 
or  actually  did,  defeat,  impair,  impede,  or 
prejudice'  the  rights  or  remedies  of  any 
party  In  a  cause  or  matter  depending  in 
such  court. "  The  facts  and  circumstances 
shown  upon  the  record  are  sufficient  to 
warrant  the  order  that  the  respondent  be 
restrained  from  further  prosecuting  this 
suit  Id  the  Jackson  circuit  court,  in  chan- 
cery, and  that  be  disc-on tinue  the  suit, 
and  discbarge  the  lis  pendens,  but  there  16 
no  such  findbig  that  would  authorise  the 
court  toimpose  the  fine,  and  Imprisonment 
In  default  of  the  payment  of  the  fine.  If 
the  respondent  does  not  comply  with  the 
order  of  the  court  in  discharging  the  suit, 
be  could  then,  upon  proper  snowing,  be 
subjected,  if  the  proper  facts  are  found, 
to  such  penalties  within  the  statute  as 
the  court  might  impose.  As  the  facts 
found  do  not  warrant  that  part  of  the 
order  imposing  fine  and  imprisonment,  it 
must  be  set  aside;  the  decree  in  other  re- 
spects to  stand  and  be  enforced.  Claim  is 
made  that  defendant  should  be  puninhed 
with  costs  as  for  a  vexatious  appeal.  We 
do  not  think  the  questions  raised  so  easy 
of  solution  that  It  can  be  said  the  appeal 
was  taken  for  vexation  and  delay,  and 


shall  not  award  costs  tor  socb  purpose. 
The  decree,  as  modified  in  accordance  with 
these  views,  will  be  affirmed.  No  costs 
will  be  awarded  to  either  party.  Tb» 
other  Justices  concurred. 


Stronq  v.  Ehle  et  a,l. 
{.Swpreme  Court  of  Michigan.    May  S,  1891.) 

KOETQAOB  FOBCCLOSDBB— BgUITlSLa  TlTLC. 

Whore  land  is  bought  by  a  father,  and  the 
first  payment  is  made  by  lum,  with  his  own 
money,  and  a  purctiase-money  mortj;age  given  tot 
the  balance  In  tiis  name,  a  statement,  inserted  in 
the  deed  to  him  after  the  description,  that  the 
land  is  deeded  to  him,  in  trost  for  his  minor  son, 
will  not  vest  the  latter  with  the  legal  title  so  as 
to  enable  him  to  contest  the  foreclosure  of  soch 
mortgage. 

Appeal  from  circuit  court,  Montcalm 
connty.  In  chancery;  Yebnon  II.  SMrra, 
Judge. 

John  Lewis  and  MitebeH,  Mawlejr  A 
Nesbltt,  for  appellanta.  N.  O.  GtlawoM, 
for  appellee. 

MoRSR,  J.  This  l8  a  bill  filed  for  the 
foreclosure  of  a  purchase-money  mortgage. 
The  land  involved  embraces  240  acres  on 
fictions  8, 17,  and  18 'In  the  township  of 
Evergreen,  In  the  county  ot  Montcalm.  In 
February,  18S6,  the  complainant,  who  was 
then  the  owner  of  the  land,  sold  the  same, 
as  he  supposed,  to  John  N.  Ehle,  for  the 
sum  of  fl,680.  Ehle  paid  f560  down,  and 
gave  two  notes  of  f560  each,  due  in  18 
months  and  8  years,  respectively.  To  se- 
cure the  payment  of  these  notes  the  mort- 
gage in  suit  was  given.  No  payments  uf 
either  principal  or  interest  have  ever  been 
made  on  said  uotes  and  mortgage.  When 
the  deed  was  executed,  at  the  request  ot 
John  N.  Ehle,  the  following  clause  was  In- 
serted atterthedescrlptlon  of  the  premises: 
"The  above  description  ot  land  is  deeded 
to  John  N.  Ehle,  In  trust  for  Eddie  Ehle." 
The  jcomplalnant  states  In  his  bill  that  at 
the  time  be  supposed  that  the  legal  title  to 
the  lands  was  by  his  deed  vested  in  John 
N.  Ehle.  but  that  he  has  since  been  ad- 
vised, and  now  believes,  that  the  legal 
title,  by  operation  of  law  on  account  of 
said  trust  clause,  became  vested  at  once  in 
the  said  minor,  Eddie  Ehle.  lie  also  avers 
that  at  the  time  ot  making  the  deed  the 
said  John  N.  Ehle  also  supposed  that  the 
legal  title  was  conveyed  to  him.  and  not 
to  the  defendant  minor,  Eddie  Ehle.  John 
N.  Ehle  states  in  his  answer  "  that  be  only 
Intended  the  mortgage  for  what  it  might 
prove  to  be  worth  as  security,  as  he  was 
acting  solely  upon  that  idea,  and  bad  no 
knowledge  that  it  would  bind  the  defend- 
ant Eddie  Ehle,  and  did  not  intend  that  It 
should,  unless  the  law  would  bind  him; 
but  desirous  that  the  said  Eddie  Ehle 
should  have  all  the  benefit  and  advantage 
the  law  might  give  him  In  that  respect, 
believing  and  thinking  that  if  the  com- 
plainant was  a  mind  to  take  this  mort- 
gage from  this  defendant  on  lands  belong- 
ing to  said  defendant  Eddie  Ehle,  that  he 
might  run  his  own  risk  as  to  the  securities 
afforded,  ad  said  Eddie  Ehle  did  not  au- 
tborize  this  defendant  to  so  do  and  was 
then  a  minor. "    He  denies  In  hla  said  an- 
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•>>Yer  that  the  mortgage  is  a  ralld  lien  np- 
on  the  lands,  and  avei-a  that  the  payment 
of  f  560  was  made  with  the  money  ol  Ed- 
4lle  Ehle.  It  'will  be  scon  by  thin  answer 
that  John  N.  Ehle  admits  In  sabstance 
ihut  he  meant  to  commit  a  fraud  upon  the 
complainant  when  he  gave  this  mort>iage. 
Kor  tills  reason,  and  for  others  found  In 
Ms  testimony,  we  are  not  disposed  to 
place  any  reliance  upon  his  statement, 
wlilch  Is  supported  by  no  proof  but  his 
own,  that  the  money  paid  down  upon  the 
purchase  of  the  land  was  the  money  of  the 
minor.  We  are  satisfied  that  the  minor 
never  gave  any  consideration  for  the  pur- 
chase of  this  land,  and  has  no  Interest 
therein  except  such  as  he  may  take  from 
the  deed  Itself.  He  has  no  equitable  rights 
MM  against  the  CQDiplalnant.  The  evidence 
mIiowh  that  this  land  was  what  Is  com- 
niouly  known  as  "stump  land."  •The 
pine  timber  had  been  once  lumbered  off, 
but  there  was  still  standing  and  lying  np> 
on  it  much  valuable  pine  timber,  if  it  were 
taken  off  in  season.  John  N.  Ehle  testifies 
that  lie  bought  It  tor  the  timber,  and  to 
make  a  farm  of  it.  On  the  whole  land, 
Hince  he  bought  it,  he  has  taken  off  2,000,- 
WW  feet  of  lumber,  and  8,500,000  of  shingles. 
No  defense  seems  to  have  been  made  for 
the  minor  In  the  court  below,  but  John  N. 
Ehle  defended  on  the  ground  that  there 
was  an  ontstandlrg lease  or  right  of  flow- 
uge  of  about  40  acres  of  the  land,. which 
sstrong  promised  to  have  released  In  a  few 
days,  but  which  he  did  not  do,  thereby 

Ci-eventlng  Ehle  from  using  the  pine  tim- 
er standing  and  lying  upon  such  over- 
flowed 40  acres,  to  his  damage.  He  testi- 
fied on  the  trial  that  he  was  paid  in  the 
years  18S7  and  18S8  fl.OOO  for  the  flowage 
of  said  lands,  or  the  damage  resulting 
from  sych  flowage,  by  the  Grand  Haven 
Lumber  Company,  who  had  a  dam  upon 
the  ci-eek  below  his  premises.  Also  that 
lie  IH  now  living  upon  the  land  as  a  farm. 
Kddie  Ehle,  the  minor,  is  his  son.  The 
teKtIniony  shows  conclusively  that  he  has 
had  possession  of  these  premises,  and  used 
them  as  his  own,  ever  since  the  purchase, 
and  that  he,  either  for  himself  or  his  son, 
has  made  great  profit  from  his  purchase. 
The  defendant  minor  appeals  from  the  de- 
cree below,  which  was  an  ordinary  fore- 
rloRure  decree  In  favor  of  complainant. 
We  do  not  consider  It  necessary  to  deter- 
mine whether  or  not  the  legal  title  in  these 
lands  vested  In  the  minor  by  the  deed.  As 
tiefore  said,  such  minor  Jias  no  equitable 
title  as  against  the  mortgage  of  the  com- 
plainant, who  at  the  least  has  a  vendor's 
lien  upon  the  premises  for  the  unpaid  bal- 
ance of  the  purchase  money.  No  technl- 
ctilitics  can  be  Invoked  even  In  favor  of  the 
minor,  as  we  are  satisfied  such  minor  has 
no  Interest  In  the  land  except  as  aglft  from 
his  father,  which  gift  must  be  subordi- 
nated to  complainant's  lieu.  As  there  are, 
however,  four  separate  parcels  of  this 
IniMl.  we  think  the  decree  of  the  circuit 
court  should  be  so  modified  as  plainly  to 
direct  that  the  snme  be  sold  In  parcels, 
and  that  the  parcel  upon  which  the  dwell- 
Ing-lKiuse  Is  situated  be  offered  last,  and 
sold  only  In  case  the  other  parc-i-Is  do  not 
sell  (or  enough  to  satisfy  the  decree  and 


costs.  The  decree,  as  thus  modified,  will 
be  affirmed,  with  costs  of  both  courts. 
The  other  Justices  concurred. 


McHpgh  v.  Gault  et  al. 

(Supreme  Court  of  SlicMgan.    May  15, 1801.) 

JtacsAinoB'  IdSiTB — Bond  ^r  Rblsass  or— Coir- 

8TITUTIONAI.  LaW. 

Aot  Ulcta.  1886,  No.  216,  i  8,  provides  that 
the  lieu  of  a  subcontractor  may  be  vacated  by  the 
owner  elving  to  him  a  bond  la  the  penal  sum  of 
twice  the  amount  for  which  the  lien  is  claimed, 
conditioned  for  the  payment  of  anysnm  for  which 
the  obligee  may  obtain  judgment.  Held,  that 
such  provision  and  the  act  oi  which  it  is  a  part 
are  constitutional,  and  a  bond  given  by  a  house- 
owner  to  a  subcontractor  in  accordance  therewith 
is  valid. 

Error  to  circuit  court,  Kalamazoo 
county. 

Action  by  Hugh  McHngh,  a  snbcon- 
tractor,  on  a  bond  gtven  him  by  Ellas  H. 
Oaolt,  a  house-owner,  to  discharge  his 
mechanic's  Hen.  Act  Mich.  1885,  No.  216. 
S  8,  provides  that  the  lien  of  a  subcon- 
tractor may  be  vacated  by  the  owner  giv- 
ing to  him  a  bond  In  the  penal  sum  ot 
twice  the  amount  for  which  the  Hen  is 
claimed,  conditioned  for  the  payment  of 
any  sum  for  which  the  obligee  may  ob- 
tain judgment.  The  circuit  court  held 
that  this  act  was  unconstitutional,  and 
refused  to  allow  plaintiff  to  Introduce  in 
evidence  a  bond  executed  in  accordance 
therewith.    Plaintiff  appeals. 

O.  T.  TutMU,  tor  appellant.  Bawpden 
Keleaey,  for  appellees. 

Champlin,  G.  J.  The  record  in  this  case 
raises  only  a  single  question,  and  that  is 
whether  the  circuit  iudge  erred  in  reject- 
ing the  bond  offered  in  evidence  upon  the 
ground  that  Act  No.  216  of  the  Public 
Laws  of  1885  is  unconstitutional  and 
void.  The  court  erred  In  so  holding.  We 
are  not  called  upon  to  pass  our  opinion 
upon  every  section  and  clause  ot  the  act  of 
1885,  but  only  to  state  that  the  act,  as  a 
whole,  is  not  repugnant  to  the  constitu- 
tion, and  that  the  section  under  which  the 
bond  in  this  case  was  executed  is  valid. 
The  Judgment  must  be  reversed,  and  a 
new  trial  ordered.  Tbe  other  Justicescon- 
curred. 


People  v.  Hall.. 

(Supreme  Court  oif  MUsMgan.    Kay  IS,  1891.) 

LABCsyr— Evidence— Adwsbionb  or  Counsei.. 

A  conviction  of  larceny  cannot  be  predi- 
osted  on  the  admissions  of  counsel,  and  it  Is  error 
to  charge  that  counsel  haveadmitted  tbe  stealing 
with  felonious  intent,  and  the  only  question  is 
as  to  the  value  ot  the  property. 

Error  to  circuit  court,  Tuscola  county; 
Watson  Bkach,  Judge. 

A.  A.  Ellis,  Atty.  Gen.,  for  the  People. 
L.  B.  Corcuraa,  for  respondent. 

McOratb,  J.  Defendant  was  tried  and 
convicted  of  stealing. a  given  number  ot 
sheep,  of  the  value  of  ^'.JT.  His  plea  was 
not  guilty.  The  owner  testified  to  the 
loss  ot  the  slieep,  and  a  butcher  and  one 
ot  the  men  in  his  employ  testified  to  the 
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purchase  of  the  same  number  and  deecrip- 
tton  of  sheep  from  defendant,  and  to  the 
presence  of  a  metal  ear-tab,  which  was 
Identified  by  the  owner.  No  other  testi- 
mony was  offered  as  to  the  taking,  and 
defendant  offered  no  testimony.  The 
court  instructed  the  jury  as  to  the  talciog 
as  follows:  "It  Is  admitted  that  he  is 
guilty  of  the  theft  of  these  animals;  that 
is,  HO  far  as  the  question  uf  tlieft  is  con- 
cerned, that  is  disposed  of,  practically,  be- 
cause the  counsel  admits  that  there  is  no 
defentie  to  be  made  upon  that  question. 
Mr.  Hall  actually  took  those  sheep  wit& 
felonious  and  larcenous  intent.  *  •  • 
The  only  remaining  question  is  the  value 
of  this  property.  In  retarning  your  ver- 
dict of  guilty,  you  will  return  what  yon 
assess  the  value  of  this  property  to  be. " 
Error  is  assigned  upon  this  instruction. 
A  conviction  In  a  criminal  case.  Involving 
the  question  of  Intent,  cannot  be  predi- 
cated upon  the  admissions  of  counsel,  and 
It  Is  error  in  such  case  to  instruct  the  Jury 
either  that  the  defendant  took  the  proper- 
ty with  felonious  Intent,  or  that  the  Jury 
must  find  the  defendant  guilty  of  the  of- 
fense charged.  In  this  case  the  court  did 
both.  The  rule  laid  down  in  People  v. 
iNeuraann,  (Mich.)  ante,  2V0,  Is  limited  to 
cases  "where  there  Is  no  question  of  In- 
tent." It  Is  unnecessary  to  notice  the 
other  aasiguments  uf  error.  The  convic- 
tion must  be  set  aside,  and  a  new  tiial 
granted.    The  other  Justices  concurred. 


■     Peoplk  v.  Johnson. 

(Swpreme  Court  of  Michigan.    Uay  21,  1891.) 

Bbxaos  ov  Pbaob  —  Bhoutino  is  Strbets  at 
.  Ni^r— "FsBSHoa  or  an  Ofviobb" — Appbaij. 

1.  BhoutiDK  in  the  ttiieets  of  »  village,  be- 
tween 9  and  10  o'clock  at  night,  so  loudly  aa  to 
be  heard'lSOfeet  distant,  is  a  breach  uf  the  peace. 

2.  Buch  shouting  was  not  in  the  "presence"  at 
an  officer,  so  as  to  Justify  au  arrest  without  a 
warrant,  when  the  officer  was  150  feet  away,  on 
another  street,  and  did  not  see  the  offender,  and 
had  no  direct  knowledge  that  It  was  he  who  com- 
nitted  the  c^ense. 

8.  On  appeal  from  a  conviction  for  resisting 
an  officer  arresting  a  person  for  breach  of  the 
peace,  the  state  cannot  claim  for  the  first  time 
that  he  was  arrested  for  being  intoxicated,  though 
there  was  evidence  to  that  effect. 

Exceptions  from  circuit  coort,  Mackinac 
county. 

James  J,  Srowa,  for  appellant.  A.  A. 
EUia,  Atty.  Gen.,  and  P.  N.  Puckard,  Pros. 
Atty.,  for  the  People. 

Cbamplin,  C.  J.  Main  street,  in  the  vil- 
lage of  Naubinway,  Mackinac  county,  runs 
east  and  west.  A  street  runs  nortn  from 
Main  street,  upon  which  is  located  the 
bouse  of  one  Bruce.  Between  it  and  10 
o'clock  of  the  28th  day  of  December,  1890, 
as  the  respondent,  John  Johnson,  and 
one  McAllister  were  walking  along  Main 
street,  Johnson  "shouted"  or  "whooped" 
In  a  loud  voice  twice.  The  shout  was 
heard  by  Frank  Murray,  who  was  mar- 
shal of  the  village,  and  who  was  at  the 
time  standing  upon  the  door- step  of  Mr. 
Bruce's  house.  He  started  towards  Main 
street,  and  proceeded  down  that  street 
until  became  to  Johnson  and  McAllister, 


and  asked,  "Who  done  that  hollering?" 
and  McAllister  replied  that  it  was  John- 
son, and  be  then  arrested  him  for  it,  and 
attempted  to  take  him  to  the  Jail  or  lock- 
up. Johnson  resisted,  and  Murray  used 
his  club,  and  sent  for  Deputy-Sheriff  Ltili, 
whereupon  they  handcuffed  Johnson,  and 
dragged  him  to  the  jail.  It  is  nut  neces- 
sary In  this  action  to  describe  or  comment 
apon  the  conduct  of  Murray  while  taking 
his  prisoner  to  the  jail,  and  after  they  ar- 
rived there.  The  prosecuting  attorney 
filed  an  information  against  Johnson  "for 
resisting  the  officer,  Frank  Murray,  while 
In  the  lawful  ezecotlon  of  the  duties  of  his 
office  In  attempting  to  arrest  him,  the  said 
Johnson,  for  then  and  there  being  drunk. 
Intoxicated,  disorderly,  and  yelling,  and 
disturbing  the  public  peace,  in  the  public 
streets  of  the  village  of  ffaubinway,  In  the 
presence  of  him,  tbe  said  Frank  Murray, 
he,  the  said  Frank  Murray,  being  then 
and  there  engaged  iu  his  lawful  attempts 
to  maintain,  preserve,  and  ke^p  tbe 
peace,"  etc.  Upon  trial  Johnson  was 
convicted.  There  was  a  conflict  of  testi- 
mony as  to  what  occurred  at  the  time  of 
tbe  arrest,  but  In  the  rulings  here  made 
we  have  taken  the  testimony  of  the  peo- 
ple as  that  upon  which  the  conviction 
must  stand  if  it  can  be  supported.  By 
Murray's  testimony  he  was  over  150  feet 
away,  and  upon  another  street,  when  he 
heard  tbe  shout.  There  is  no  testimony 
showing  that  he  was  in  sight  of  Johnson 
and  McAllister,  nor  that  he  knew  who  It 
was  who  shouted,  but  based  his  arrest 
upon  tlie  statement  of  McAllister  that  it 
was  Johnson.  There  was  not  any  riot, 
noise,  or  disturbance  when  be  reached 
them.  No  other  persons  are  shown  to 
have  been  upon  Main  street  when  Murray 
first  accosted  Johnson  and  McAllister.  He 
bad  no  warrant  for  tbe  arrest  of  either 
Johnson  or  McAllister.  Under  tbe  facts 
above  stated  two  questions  are  raised: 
(1)  Did  Johnson,  by  tbe  act  of  "shout- 
ing" or  "whooping"  in  the  public  street 
of  the  village  when  on  his  way  borne,  ac- 
companied by  McAllister,  at  tbe  time  of 
i)igbt  stated,  commit  a  breach  of  the 
peace?  (2)  If  yes,  was  the  offense  com- 
mitted in  tbe  presence  of  the  officer,  Mur- 
ray? 

We  have  had  occasion  to  define  the  sub- 
stauce  and  nature  nt  this  offense  in  tbe  fol- 
lowing cases:  Qninn  v.  Helscl,  40  Mich. 
576:  Way's  Case,  41  Mich.  299;  People  v. 
Bartz,  53  Mich.  495,  19  N.  W.  Bep.  161;  Pa- 
vis  V.  Burgess,  64  Mich.  514,  20  N.  W.  Rep. 
640;  Robison  v.  Miner,  08  Mich.  649.  37  N. 
W  Rep.  21 ;  Ware  v.  Circuit  Judge,  75  Mich. 
492,  42  N.  W.  Rep.  997.  In  general  terms 
the  offense  is  a  violation  of  public  order,  a 
disturbance  of  tbe  public  tranquillity,  by  ' 
any  act  or  conduct  inciting  to  violence, 
or  tending  to  provoke  or  excite  others  tu 
break  the  peace.  Each  case  where  the  of- 
fense Is  charged  must  depend  upon  the 
time,  place,  and  circumstances  of  the  act. 
The  circuit  Judge  instructed  the  Jury  tha  t 
"  to  be  intoxicated  and  yelling  on  the  put>- 
llc  streets  of  a  village  in  such  a  manner  as 
to  disturb  the  good  order^and  tranquillity 
of  that  village  would  be  an  act  of  open 
violence,  aud  would  be  a  breach  of  tbe 
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l>eace,  which,  if  committed  in  the  presence 
of  an  officer,  woald  Justify  him  In  making 
the  arrest."  This  was  a  correct  state- 
ment of  the  law,  and  was  applicable,  un- 
der the  testimony  in  this  case.  Uawiey, 
Arrest,  p.  98;  Moseley  v.  State,  (Tex.)  4  S. 
W.  Rep.  807;  State  v.  Lafferty,  5  Hur. 
(Del.) 491;  Bryan  v.  Bates,  15  111.87;  State 
V.  Freeman,  86  N.  C.  683;  City  Council  v. 
Payne,  2Nott  &  McC.  476;  State  v.  Bow- 
en,  17  S.  C.  58. 

2.  Was  the  offense  committed  in  the 
prenence  of  the  officer,  Mnrray,  so  as  to 
authorise  him  to  make  the  arrest  without 
a  warrant?  To  restate  the  facts:  John- 
son was  not  in  the  view  of  the  officer.  He 
did  not  know  who  it  was  that  raised  the 
shoot.  Ue  arrived  at  the  place  after  the 
occurrence,  and  inquired,  "  Who  done  that 
bollerinK?"  and  was  told  by  McAllister 
that  it  was  Johnson,  and  he  Chen  arrested 
him.  At  that  time  Johnson  was  not  en- 
saRed  in  making  any  noise  or  disturb- 
ance. At  the  time  the  officer  beard  the 
shout  lie  was  over  150  feet  away,  upon 
another  street.  It  was  not  in  his  pres- 
ence, and  when  he  arrived  there  was  per- 
fect tranquillity.  To  authorise  an  arrest 
without  a  warrant  the  offense  must  be 
committed  In  the  presence  of  the  officer, 
and  the  arrest  must  be  made  immediate- 
ly. Tbe  officer  did  not  act  upon  his  own 
knowledge,  but  upon  information  he  had 
gained  by  inquiries  from  McAllister.  If  he 
could  make  tbe  arrest  under  such  circum- 
stances without  a  warrant,  then  there  is 
no  reason  why  he  could  not  have  made  it 
tbe  n«xt  day.  or  a  week  after,  upon  in- 
quiry and  information  that  Johnson  was 
the  person  whom  he  beard  shouting.  Peo- 
ple v.  Barts,  53  Mich.  48S.  19  N.  W.  Rep. 
161,  is  cited  as  supporting  the  proposition 
that  the  offense  was  committed  in  the 
presence  of  Mnrray.  Tbe  facts  in  that 
case  were  different  from  tbe  facta  in  this. 
In  that  case  tbe  officer  who  made  tbe  ar- 
rest saw  the  flash  made  when  the  pistol 
was  discharged,  heard  tbe  report,  and 
saw  the  respondent  Barts,  and  pursued 
and  arrested  him.  Barts  had  not  been 
out  of  sight  of  the  officer  from  the  time  be 
discharged  the  pistol  until  theofficer  over- 
took and  arrested  him. 

it  is  claimed  by  counsel  for  tbe  people 
that  Johnson,  being  intoxicated  in  u  pub- 
lic street,  was  liable  to  be  arrested  there- 
for without  warrant,  under  section  1,  Act 
No.  4,  Pub.  Acts.  1887,  and  section  2893, 
How.  St.  But  this  position  is  one  taken 
in  this  court  for  the  first  time.  Tlie  case 
was  tried  below  upon  tbe  charge  and 
theory  that  Murray  made  tbe  arrest  for  a 
breach  of  tbe  peace.  Tbe  officer  made  the 
arrest  for  that  offense,  as  is  apparent 
from  bis  Inquiry  of  Mr.  McAllister.  He 
did  not  inform  Johnson  that  be  ar- 
rested him  for  being  intoxicated,  and  does 
not  testify  that  be  was  intoxicated.  Mc- 
Allister is  tbe  only  one  who  testified  that 
Jobnsun  was  intoxicated,  and  that  he 
was  taking  him  home.  The  Judge  put  tbe 
case  to  tbe  Jury  upon  tbe  theory  that  tbe 
arrest  was  made  fur  committing  a  breach 
of  tbe  peace,  and  the  people  will  not  be 
permitted,  after  trial  and  conviction  of 
respondent  upon  that  theory,  to  change 
ground,  and  claim  tbat  be  was  arrested 


for  being  intoxicated  under  tbe  act  cited. 
Tbe  Judgment  mast  be  reversed,  and  the 
prisoner  discbarged.  Tbe  other  Justices 
concurred. 


O'CoiNNOB  V.  O'Connor  et  al. 
{Supreme  Court  cf  MUMgcm.    ICay  21,  1891.) 

AWOliFSIT— JOIKT  LlABnjTT  —  MOXBT   HAD  ASO 

Rbceitbo. 
PlAlntiif  gave  C.  s  sum  of  money  for  safe- 
kee^ng,  and  a  smaller  sum  to  J.,  the  other  de- 
fendant, for  a  similar  purpose.  C.  never  parted 
with  the  custody  or  control  of  the  deposit.  Held, 
in  an  action  against  both  to  recover  tbe  money, 
that  there  was  no  joint  liability,  and  defendants 
were  entitled  to  a  verdict 

Appeaitromclrcuitcourt.Waynecounty: 
Hr.nry  N.  Bukvoort.  Judge. 

Ed  win  Henderson,  for  a  ppellants.  Jamea 
B.  Pound,  for  appellee. 

Long,  J.  This  is  an  action  of  asaumpalt, 
brought  in  tbe  Wayne  circuit  court,  where 
plaintiff  bad  verdict  and  Judgment  for  tbe 
sum  of  f781.28.  Tbe  pIiiintlH  is  the  father 
of  thedefendant  JamesO'Connor.  Tbe  de- 
fendant Catherine  O'Connor  is  the  wife  of 
the  other  defendant.  The  claim  on  tbe 
trial  in  tbe  court  below  was  tbat  the 
plaintiff  sold  a  house  and  lot  in  October, 
1889,  for  f  1,050.  An  incnmbrance  of  f260 
existed  upon  tbe  property,  after  tbe  pay- 
ment of  which  there  remained  9800,  whtcb 
was  counted  out  by  the  real-estate  dealer 
who  had  conducted  the  negotiations  in 
two  separate  amounts  of  $700  and  flOO, 
respectively :  tbat  defendant  JamesO'Con- 
nor took  tbe  9100,  while  tbe  plaintiff  took 
tbe  $700,  and  gave  It  to  defendant  Cath- 
erine O'Connor  for  safe-keeping;  that  $85 
of  tbe  $100  taken  by  James  was  subse- 
quently turned  over  to  the  defendant 
Catherine,  with  the  consent  aud  approval 
of  the  plaintiff,  to  be  safely  kept  with  the 
remainder.  Demand  was  made  upon  tbe 
parties  for  the  repayment  of  this  money, 
and,  they  neglecting  to  pay  it,  this  action 
was  brought  against  them  Joiqtly  in  as- 
Bumpstt,  and  a  recovery  permitted  for  tbe 
fbll  amount  of  the  claim,  less  cerlnin  mon- 
eys which  it  was  shown  upon  tbe  trial 
bad  t>een  paid  to  tbe  plaintiff.  Tbe  testi- 
mony upon  which  tbe  plaintiff  was  per- 
mitted to  recover  upon  the  theory  of  the 
Joint  indebtedness  was  that  of  Audrew 
O'Connor,  one  of  plain  tiff's  sons,  who  tes- 
tified substantially  that,  in  order  to  ascer- 
tain the  situation  of  his  father's  affairs, 
he  went  to  tbe  bouse  of  James,  ostensibly 
to  borrow  some  money  of  him,  and  in- 
quire it  James  could  let  him  have  $150  or 
$200.  Tbe  witness  then  testified  as  fol- 
lows: "'Jim,  could  you  let  me  have  $150 
or  $200  of  tbat  money  T  He  says, 'I  bare 
not  got  enough  to  go  into  business  with,' 
and  1  said, '  What  did  you  do  with  tbat 
money  of  father's?'  and  be  says,  'I  have 
got  $400  of  it.' "  At  the  close  of  the  testi- 
mony counsel  for  defendants  requested  the 
court  to  charge  the  Jury :  "  If  the  Jury  find 
that  the  plaintiff  delivered  a  certain  sum 
to  Catherine  O'Connor  for  safe-keeping, 
and  refused  to  and  did  not  permit  James 
O'Connor  to  have  the  castodyof  the  same, 
and  tbat  be  gave  nnothorsum  to  James 
O'Connor,  there  would  be  no  Joint  llablli- 


Digitized  by 


Google 


872 


NORTHWESTERN  REPOBTEB,  Vol.  48. 


(Micb. 


ty,  and  defendants  are  entitled  to  yoar 
verdict."  This  was  retueed.  The  conrt 
charged  the  Jury  aa  (otlows:  "The  old 
gentleman  sayM  be  would  not  truBt  his 
Bou;  that  he  was  not  trustworthy.  You 
reuiemher  the  evidence  ot  Andrew  and  An- 
drew's wife.  Both  went  to  see  James  and 
Catherine  O'Connor  In  regard  to  the 
money.  It  you  believe  Andrew,  gentle- 
n:en,— that  he  went  there  for  the  purjiose 
of  borrowing  9150  or  $200,  and  asked 
James  to  loan  bim  fl50  or  f20A,  and 
Jaraes  said  to  him,  'We  haven't  that 
much  money  to  put  Into  our  business;'  or 
words  to  that  effect, — then,  gentlemen.  It 
would  show  that  James  must  have  put 
this  money  into  his  business;  and  It  he 
did  haye  the  holding  of  it  at  all,  or  any> 
thing  to  do  with  it,  or  his  wife  turned  it 
over  to  him,  he  is,  as  charged, liable  as  his 
wife,  and  your  verdict  will  be  for  such 
sum  as  yuu  find  tor  the  plaintiff."  There 
was  no  testimony  In  behalf  of  the  plaintiff 
showing  that  this  f 700,  or  any  part  of  it, 
was  ever  given  over  to  the  custody  of 
Jamea  O'Connor.  It  is  shown  on  the  part 
'Uf  defendants  by  the  testimony  ot  Cathe- 
rine O'Connor  that  she  had  control  and 
cnstody  of  this  money,  and  that  it  had 
never  been  turned  over  to  James.  Under 
these  circumstances  the  court  was  clearly 
wrong  In  refusing  to  charge  the  jury  as 
requested  by  defendants*  counsel.  There 
Js  nothing  in  the  record  showing  or  tend- 
ing to  show  the  Joint  liability  of  the  de- 
lendants.  The  Judgment  must  be  reversed, 
ivith  costs,  and  a  new  trial  ordered. 

Grant,  J.,  did  not  sit.    The  other  Jus- 
tices concurred. 


Stewart  v.  Cdrtib  et  a/. 
(Supreme  Court  cf  MicMgan.  May  8, 1891.) 
▲oTion  TO  Sit  Asidb  Dbsd— Fbaus— Evidbnob. 
In  a  suit  to  set  aside  a  deed  sUeged  to 
Itave  been  obtained  by  fraud  while  the  grantor 
was  insane,  it  appeared  that  the  Rrantor  was 
norvoas  and  timla  when  the  deed  was  executed, 
but  there  was  no  evidence  of  insanity  until  sev- 
eral months  afterwards,  and  no  fraud  was  shown. 
The  grantor  was  86  years  old,  and  la  feeble  health, 
ind  executed  the  deed  to  defendant  (her  nephew) 
»f  her  house  and  land,  taking  from  him  an  in- 
itrament  providing  for  her  life  support  by  him. 
She  iMd  rooms  in  the  house,  and  was  kindly 
treated,  the  only  testimony  to  the  contrary  being 

K~  lintifls',  who  were  bitter  against  defendant 
e  scrivener  who  drew  the  papers  testified  that 
it  was  done  in  the  presence  of  several  persons, 
that  the  grantor  understood  them,  and  stated  her 
satisfaction.  Held,  th«  bill  was  properly  dis- 
missed. 

Appeal  from  circuit  court,  Macomb 
county,  In  chancery. 

Eldredffe  A  Spier,  for  appellant.  Frank- 
lin P.  Monfort,  (T.  U.  Crocker,  of  coun- 
sel,) for  appellecM. 

Grant,  J.  Edwin  M.  Curtis,  as  the 
guardian  of  Marietta  Curtis,  an  Insane 
perHon,  filed  the  bill  in  this  cause  to  set 
aside  a  deed  made  by  said  Marietta  Cur- 
tis to  defendant  Herman  E.  Curtis.  Uppn 
her  death  Alfred  Stewart  was  appointed 
administrator,  and  was  allowed  by  order 
of  the  court  to  appear  and  prosecute  the 
suit.     The   grounds   alleged   tor  setting 


aside  the  deed  are  that  she  was  wholly  in- 
competent to  execute  it  by  reason  ot  in- 
sanity, and  that  while  so  incompetent  the 
defendant  Herman  induced  her  to  execute 
the  deed  by  false  and  fraudulent  repre- 
sentations. The  deed  was  made  August 
18,  1887.  The  bill  was  filed  Jannary  28. 
1888.  Marietta  died  February  10,  188S. 
Decree  was  entered  dismissing  the  bill  aft- 
er a  hearing  upon  pleadings  and  proofs. 
The  land  Involved  comprises  about  50 
acres,  and  was  at  the  time  worth  about 
f  1,500.  There  was  a  honse  upon  it  in 
which  Marietta  and  her  mother  had  lived 
for  many  years,  prior  to  her  mother's 
death,  which  occurred  in  March,  1887.  She 
was  never  married,  and  evidently  was  a 
lady  ot  unusually  modest  and  retiring 
disposition.  Upon  her  mainly  had  fallen 
the  care  and  support  of  her  aged  mother. 
She  had  several  brothers  and  sisters,  of 
whom  one,  James  Curtis,  lived  near  by, 
and  with  whom  Marietta  and  her  mother 
lived  during  the  winter  previous  to  the 
mother's  death,  daring  which  time  the  de- 
fendants occupied  Marietta's  house.  Up- 
on the  death  of  her  mother  she  went  to 
visit  her  brothers  and  sisters  in  Shlawaa- 
see  county.  After  a  visit  of  some  two 
months  she  returned  to  the  house  of  her 
brother  James,  and  soon  went  to  keep- 
ing house  in  her  old  home.  Her  relatives 
invited  her  to  live  with  them,  but  she  de- 
clined, preferring  to  live  in  her  old  home; 
l>eing  evidently  attached  thereto  by  her 
residence  of  many  years.  James  Curtis 
and  his  wife  assisted  her  in  fixing  up  the 
house,  where  she  lived  tor  a  while  alone. 
She  was  then  65  years  of  age,  and  her 
health  had  not  t>een  very  good.  There  is 
no  claim  on  the  part  of  the  complainant  of 
any  mental  derangement  until  after  her 
mother's  death,  and  while  she  was  visit- 
ing her  relatives.  Upon  the  delivery  ot 
this  deed  the  defendants  executed  a  life- 
lease  of  the  premises  to  Marietta,  in  which 
they  covenanted  to  furnish  her  a  home 
and  support  her  daring  her  life.  The  rela- 
tions between  Herman  and  his  aunt  bad 
always  been  friendly.  Attbe  time  of  the 
execution  of  these  papers  he  was  carrying 
on  a  farm  ot  120  acres.  lie  gave  that  up 
as  soon  as  practicable,  and  took  charge 
of  the  premises  in  question.  She  took  two 
rooms,  which  were  those  of  her  choice, 
which  she  continued  to  occupy  until  she 
was  taken  away  by  her  brother  Edwin  M. 
Curtis.  The  death  of  Marietta  has  sealed 
the  mouth  of  Herman  as  to  all  that  took 
place  between  him  and  her.  The  record  is 
utterly  barren  of  any  evidence  tending  to 
show  any  false  or  fraudulent  representa- 
tions made  by  Herman  as  an  inducement 
to  the  making  of  the  deed.  The  evidence 
fulls  to  show  that  the  defendants  were 
guilty  of  cruel  treatment  towards  her,  or 
that  they  failed  to  comply  with  their 
agreement.  She  lived  and  ate  at  the  same 
table  with  them.  After  her  mind  had  be- 
come deranged,  and  James  Curtis  bad 
written  to  his  brother  and  sisters  on  De- 
cember 7th  tha  t  she  was  worse,  her  broth- 
3r  and  sister  came  to  Herman's  house, and 
all  the  evidence  of  any  cruel  treatment 
comes  from  them.  On  thecontrary,  James 
Curtis  and  Ills  wife,  who  lived  close  by, 
Mr.  and  Mrs.  Scott,  two  near  neighbors. 
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and  the  defendant  Lottie  S.  Cartls,  clve 
testiiuony  to  the  contrary,  wbkb  wa 
think  entirely  breaks  the  force  of  the  testi- 
mony of  this  brother  and  sister,  who  are 
Intensely  interesteil  and  prejudiced.  So  in- 
tense was  Edwin's  feeling  that  he  seated 
that  he  wonid  make  It  cost  Herman  all  the 
land  was  worth  before  lie  ROt  done  with 
him.  The  only  question,  therefore,  left  to 
determine  is  whether  Marietta  was  compe- 
tent to  make  the  deed. 

The  scrivener  who  drew  the  paiiers  was 
f>ne  Bert  C.  Preston,  whom  Herman  went 
after  and  broujrht  to  the  house.  He  tes- 
titips  that  on  his  arrival  he  told  her  that 
Hprnian  had  hrouftht  him  to  draw  some 
papers  for  her, to  which  she  replied, "Tes." 
lie  then  said:  "Herman  says  you  want 
nieto'drawa  deed  from  you  to  him  of 
your  farm,  and  take  a  lile-leuse  back.  Is 
that  con-oet?"  She  replied  that  that  was 
what  she  wanted.  There  were  present  at 
this  time  Herman,  his  wife,  and  mother, 
Mrs.  James  Curtis.  After  the  papers  wero 
drawn,  Mr.  Preston  says  he  read  them 
over  carefully  to  them  all,  in  the  presence 
of  them  all.  He  then  asked  Marietta  Usbe 
understood  their  full  meaning,  and  It  tbey 
were  drawn  Jnst  assbe  wanted  them.  She 
answered  that  she  understood  them,  and 
that  they  were  drawn  last  as  she  wanted 
them.  The  papers  were  then  both  execnt- 
«d.  He  further  testified  that  she  appeared 
the  same  as  other  women,  only  a  little 
more  silent,  timid,  and  retiring;  than  most 
women.  On  cross-examination,  this  wit- 
ness testified  that  Herman  told  him,  on 
their  way  to  the  honse,  that  Marietta  was 
naturally  a  timid  woman,  and  that  whan 
he  came  Into  ber  presence  he  hoped  he 
«  ould  be  plain  and  simple  In  his  manners, 
t>ecanse  it  he  made  any  unnecessary  show, 
or  ostentations  appearance.  It  might  con- 
fuse her;  that  she  was  inclined  to  be  ner- 
vous at  times;  that  she  was  feeling  first 
rate  that  day,  and  on  that  account  he  ex- 
pected they  would  do  the  business  with- 
out any  difficulty  with  her,  without  fright- 
ening her,  or  something  like  that.  He 
might  have  said  " fretting. "  "I  can't  re- 
member the  word  he  used,  bat  that  is  th« 
Impression  I  got. "  Hef  urtber  said  he  was 
very  particular  to  find  out  that  she  under- 
stood the  full  purport  of  the  papers.  Pre- 
vious to  making  tbe  arrangement  she 
talked  with  ber  brother  James  and  his 
wife,  and  with  her  neighbor  Mr.  Scott,  in 
regard  to  the  arrangement.  After  it  was 
made  she  talked  with  them  and  with  oth- 
«rB  about  it.  Soon  after  it  was  made  she 
went  again  to  visit  ber  brother  and  sis- 
ters In  Shiawassee  county,  and  told  them 
what  she  bad  flone,  and  asked  their  opin- 
ion about  it.  The  testimony  on  the  part 
-of  tbe  complainant  is  directed  to  the  time 
of  her  two  visits  to  ber  relatives,  and  to 
December,  1887.  and  January,  1888,  when 
It  is  admitted  she  had  becomeinsane.  We 
-cannot  be  blind  to  tbe  tact  that  this  testi- 
mony comes  largely  from  interested  and 
prejudiced  witnesses.  They  produce  no 
testimony  as  to  ber  condition  at  tbe  time 
the  papers  were  executed,  nor  for  some 
time  prior  or  subsequent  thereto.  She 
knew  Herman  and  his  wife.  She  was  un- 
der as  much  obligation  to  them  as  to  her 
4>rothers  and  sisters,  except  ber  brother 


James,  who  bad  rendered  her  some  assist- 
ance, and  to  whom  she  said  she  thought 
perhaps  she  ought  to  have  given  some- 
thing for  what  he  had  done  for  ber.  It 
was  entirely  natural  that  she  should  de- 
sire to  live  iikher  old  home,  and  that  she 
should  make  arrangements  with  some  aof 
to  live  there  with  and  take  care  of  ber. 
There  was  nothing  unnatural  or  improvi- 
dent in  tbe  arrangement  she  made.  She 
was  in  fact  under  no  obligations  to  any  of 
her  brothers  and  sisters  who  are  now 
making  this  contest.  Tbe  property  was 
bers.  and  it  was  entirely  right  and  proper 
for  her  to  so  dispose  of  It  as  to  secure  to 
herself  support  and  care  during  the  re- 
mainder of  her  life.  We  think  she  did  this 
deliberately,  and  while  in  the  full  posses- 
sion of  her  faculties.  The  decree  is  af- 
firmed, with  costs.  The  other  Justices 
concurred. 


Sh&w  v.  Canfibld  et  at. 
(Supreme  Court  cf  MicMQan.  May  8, 1891.) 
PowBK  or  Tkostsm. 
Laad  was  conveyed  to  three  trruteea  to 
mmnage,  collect  rents,  etc.  Thereafter  J.,  one  of 
the  three,  extended  a  lease  to  tbe  owner  of  a 
house  on  tbe  land,  and  ooUeoted  rent  irom  time 
to  time.  Shortly  before  the  expiration  of  tiie  ex- 
tended lease  the  tenant  had  an  interview  with  J., 
and  negotiated  In  reward  to  extending  the  lease, 
selling  the  honse,  and  letting  the  tenant's  sub- 
leasee  stay  in  for  a  certain  time  beyond  the  term 
of  the  lease,  she  to  pay  rent  directly  to  J.  There- 
after J  wrote  the  tenant  that  the  other  tmstees 
would  do  nothing  about  the  matter  until  the 
premlaes  were  vacated.  Tbe  subtenant  remained  ' 
until  after  the  termination  of  the  lease,  and  until 
put  out  by  the  trustees.  Held,  in  an  action  by 
tbe  tenant  against  tbe  tmstee  for  the  value  of  the 
house,  which  he  claimed  3.  had  honght  at  the 
time  of  said  interview,  that  tlie  tnist  t>eing  a 
joint  one,  requiring  the  consent  of  all  the  tms- 
tees, a  verdlot  was  properly  directed  for  defend- 
ants. 

Appeal  from  circuit  court.  Wayne  coun- 
ty; Groror  S.  Hosmbk.  Jndge. 

Cbarleg  Flo  wen,  for  appellant.  Walker 
A  Walker,  for  appellees. 

Long,  J.  Tbe  plaintiff  is  the  owner  of 
a  house  situate  upon  lot  28,  block  4,  Cass 
Farm,  Detroit.  The  fee  of  the  lot  Is  In  tbe 
defendants  as  trustees.  The  plaintiff  held 
a  lease  of  the  lot.  The  lease  was  original- 
ly executed  in  1800  by  Lewhi  Cass  to 
Charles  Oubby  for  10  years.  It  was  n»- 
newed  from  time  to  time,  till  May  1, 1880. 
Gubby  held  over  wltbont  renewal,  nntll 
March  2,  1882,  at  which  time  be  trans- 
ferred the  lease  to  the  plaintiff.  On  July 
29, 1880,  the  property  then  being  a  part  of 
the  estate  of  Isabella  Van  Limburg,  she 
executed  a  trust-deed  to  tbe  defendants. 
After  the  transfer  of  the  lease  to  the  plain- 
tiff, the  following  extension  and  agree- 
ment was  indorsed  on  the  lease:  '*The 
within  lease  is  hereby  extended  for  the 
term  of  five  years  from  and  after  the  first 
day  of  January,  1882,  at  the  rate  of  two 
hundred  dollars  per  year,  payable  bait 
yearly;  .1.  Shaw  to  pay  all  taxes  and 
comply  with  the  conditions  of  said  lease; 
also  to  pay,  on  or  before  the  first  day  of 
July.  1882,  balance  of  rent  due  by  Gubby, 
tbe  first  of  January,  18S2,  with  interest. 
J.  Huff  Jo.ves,  Trustee, "  etc.    The  plain- 
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tiff  on  March  10, 1886,  anblet  nald  premtaes 
to  Maggie  Bams,  by  written  leaae,  for  fSO 
per  month,  and  gave  Mrs.  Bums  the  op- 
tion of  buying  the  hoase  on  the  lot  for 
$700.  This  lease,  by  Its  terms,  was  to  ex- 
pire on  May  1,  1887.  The  pl«intiff*R  term 
was  to  expire  under  bis  lease  on  January 
1, 1887.  The  plaintiff  beinx  bacli  on  his 
rent  on  November  5, 1885,  Mr.  Jones  sent 
him  the  following  statement  of  account: 

"  Mr.  J.  J.  Shaw,  to  Van  Limburg  estate. 

J.  Huff  .Tones,  agent. 
"January  1, 1885. 

To  bal.  of  rent  and  interest,  a*  per  state- 
ment given  yon tSM  00 

By  cash  received  OQ  aboye  in  1S85 830  00 

•304  00 
Int  toNov.  IB 23  00 

•BMOO" 

The  claim  of  the  plaintiff  is  that  in  the 
lore  part  of  December,  1S86,  he  received  a 
letter  from  Mr.  Jones  stating  that  the 
trustees  had  decided  not  to  renew  the 
lease  to  him,  and  demanded  the  possesion 
of  the  premises  on  January  1, 1887;  that 
be  saw  Mr.  Jones,  and  told  him  that  it 
would  beirapoBsible  todo  anything  about 
putting  Mrs.  Bums  out  until  May  1, 1887; 
that  be  would  put  her  out  at  that  time. 
If  he  would  extend  the  lease,  and  that 
Jones  consented  to  such  extension,  and 
that  Mrs.  Bums  might  pay  the  rent  over 
to  him  (Jones)  from  January  1  to  May  1, 
1887,  and  if  she  did  not  leave  on  that  date 
the  plaintiff  was  to  put  her  out  at  hia 
own  expense;  that  Mrs.  Bums  consented 
to  this.  About  a  week  after  this  time  the 
plaintiff  received  word  that  the  defendants 
were  about  to  take  proceedings  to  put 
Mrs.  Burns  out;  that  be  then  told  Mr. 
Jones  be  did  not  want  to  lose  the  build- 
ing, and  Mr.  Jones  then  agreed  to  give 
him  what  the  building  was  worth,  and 
got  a  contractor  to  estimate  the  value, 
whicb  he  did  at  f500,  and  that  Mr.  Jones 
again  consented  to  let  Mrs.  Burna  remain 
until  May  Ist,  tlie  rent  to  be  pcdd  by  her 
to  Mr.  Jonea,  to  pay  up  the  amount  of 
back  rent  due  from  the  plaintiff  on  the 
leaae;  and  that  it  waa  agreed  that  the 
plaiatlff  ahould  tlien  receive  the  pay  tor 
the  house,  which  was  to  be  settled  and 
paid  as  soon  as  Bums  was  out  of  the 
house.  It  is  claimed  that  Mr.  Jones  vio- 
lated this  agreement  by  commencing  pro- 
ceedings to  get  possession  of  the  property 
l>efore  May  1st.  This  action  was  com- 
menced to  recover  the  amount  which 
plaintiff  claims  Mr.  Jones  agreed  to  pay 
him  for  tl>e  house,  less  the  amount  of  rent 
due  from  the  plaintiff,  amounting,  as 
plaintiff  claims,  to  about  $800.  The  de- 
fendants' claim  on  the  trial  was  chat  on 
December  7,  1886,  plaintiff  was  formally 
notified  by  the  trustees  that  this  lease 
would  not  be  renewed;  that  plaintiff  came 
to  Detroit  from  Port  Huron,  where  he 
then  resided,  and  had  an  interview  with 
Mr.  Jones,  who  told  him  that  the  lease 
would  not  be  renewed,  because  Mrs.  Burns 
was  keeping  a  disreputable  house  there. 
Mr.  Jones  denies  making  any  arrange- 
ment by  whicb  Mrs.  Burns  was  to  remain 
until  May  1st,  but  says  he  only  agreed  to 


submit  tiie  proposition  to  Mr.  Ledyard. 
It  is  admitted  that  on  December  22, 18S6, 
Mr.  Jones  sent  to  the  plaintifl  the  follow- 
ing letter:  "I  have  bad  an  interview  with 
Mr.  Ledyard  in  reference  to  your  proposi- 
tion, but  he  is  unwilling  to  do  anything 
in  the  matter  until  tbepremises  are  vacat- 
ed. You  will  therefore  see  tbat  the  pres- 
ent tenant  gives  up  possession  on  the  first 
of  January,  1887.  when  the  lease  expires. ' 
Upon  receipt  of  this  letter  the  plaintiff 
again  came  to  Detroit.  Dp  to  this  time 
nothing  bad  been  said  about  the  purchase 
of  th(!  house  by  the  trustees.  It  is  conced- 
ed nhat  the  plaintiff  did  not  get  Mrs. 
Bums  out  of  the  house  on  May  let.  nor 
did  he  attempt  to  do  so,  but  aided  ber  in 
retaining  possession.  The  court  below, 
dnder  this  state  of  facts,  directed  the  ver- 
dict for  the  defendants  for  tbe  amount  of 
the  rent  due,  of  $546.63.  and  dhiallowed 
the  plaintiff's  claim  for  the  value  of  the 
house,  which  plainUff  claims  t«  liave  sold 
at  $500  to  Mr.  Jones.  The  reason  given 
by  tbe  court  in  directing  the  verdict  is 
that  the  plaintiff  faiie<l  to  make  bis  case 
by  his  proof,  as  under  the  trust,  and  tbere 
is  no  authority  shown  in  Mr.  Jnnea  to 
make  the  contract  under  which  plaintiff 
seeks  to  recover.  The  Judgment  rendered 
was  tbe  amount  of  rent  due,  and  taxes 
which  the  trustees  paid,  wblch  by  the 
terms  of  the  agreement  the  plaintiff  was 
to  pay.  The  only  claim  Is  tb{(t  the  court 
was  in  error  in  directing  the  verdict  tor 
the  defendants,  and  disaiiowing  the  plain- 
tiff's claim.  The  trust-deed  contains  the 
following  clause:  "To  take  possession 
and  control  of  all  said  property,  with  full 
power  to  sell  the  same,  or  uny  part  there- 
of; to  collect  all  moneys,  rents.  Income,  In- 
terest, or  profits  which  may  become  due 
or  accrue  upon,  from,  or  by  reason  of  any 
of  said  property:  to  invest,  upon  safe  se- 
curity, proceeds  of  any  sales,  as  well  as 
any  moneys  collected:  and  generally  to 
do  any  acts  touching  said  trust  property 
which  tbe  prudent  and  Judicious  manage- 
ment of  the  same  may  from  time  to  time 
require. "  The  plaintiffs'  contention  is  tbat 
under  this  trust-deed  the  trustees  had  tbe 
power  to  appoint  one  of  their  number  the 
agentto  manage  tbeestate,  to  make  leases, 
collect  rent,and  necotiatewitb  tenants  as 
to  the  manner  in  which  the  rent  should 
be  paid,  or  compromise  with  them,  to 
make  contracts  of  novation,  and.  In  gen- 
eral, to  do  anything  with  reference  to  aaid 
property  which  a  prudent  and  Judicious 
management  might  require.  That  it  is 
shown  that  Jones  was  appointed  agent, 
or  for  years  was  permitted  to  act  as  such, 
and  the  management  of  tbe  estate  was 
left  In  hIa  hands;  and  tbat,  therefore, 
Jones  bad  the  right  and  authority  to 
make  the  contract  for  the  purchase  of  the 
house,  and  to  lysiease  the  nlaintiff  from  the 
payment  of  rent,  and  look  to  Mrs.  Bums 
therefor;  and  that  he  did  accept  Mrs. 
Bums  in  his  stead,  for  the  payment  of  the 
rent  from  January  1  to  May  1. 1887,  which 
waa  $60  per  month,  while  bis  rent  waa 
only  $200  per  year. 

The  court  was  not  In  error  In  directing 
the  verdict.  It  waa  held  in  Scott  v.  Socie- 
ty, 1  Doug.  (Mich.)  146, that  where  aeveral 
persons  are  appointed  to  execute  a  pon°er 
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or  trost,  and  no  anthority  ts  given  to  a 
less  onniber  than  the  n-bole  to  act,  all 
muRt  Join  in  the  execution.  The  claim 
made  by  the  plaintiff  is  for  value  of  the 
bouse  sold  to  Mr.  Jones  aa  trustee.  Clear- 
ly, within  the  terms  of  this  trust-deed, 
Mr.  Jones  had  no  power  to  purchase  this 
property  without  the  consent  of  the  other 
trustees,  and  no  such  consent  Is  proven  or 
claimed.  On  the  contrary,  the  plaintiff 
bad  expresH  notice  on  December  28. 1886, 
that  Mr.  Ledyard  was  onwlUing  to  let 
Mrs.  Bums  stay  in  the  house  after  Janu- 
ary Ist,  and  demanded  that  it  should- be 
surrendered  on  that  day.  The  trust  es- 
tablished by  the  deed  is  a  Joint  one,  requir- 
ing the  consent  of  all  the  trnstees  to  any 
valid  action  In  regard  to  the  estate,  and 
a  contract  made  by  only  one  trustee 
would  be  void.  Scott  v.  Society,  supra. 
The  powers  of  the  trustees  are  limited  by 
the  instrument.  Welse  v.  Rich,  77  Midi. 
S25,  43  N.  W.  Rep.  970.  These  propositions 
are  not  dlspnted  by  the  counsel  tor  plain- 
tiff, but  it  is  claimed  that  as  agent  for  the 
trnstees  Mr.  Jones  was  impliedly,  at  leant, 
vested  with  sufficient  power  to  make  the 
contract  claimed  by  plaintiff.  This  is 
claimed  to  be  established  (I)  by  the  pre- 
vious dealings  between  the  plaintiff  and 
Mr.  Jones  as  manager  of  the  estate;  (2)  by 
Mr.  Jones'  testimony.  The  only  deuliugs 
betn-een  the  plaintiS  and  Mr..Tones  shown 
by  this  record  was  the  extension  of  the 
lease  made  in  1882,  and  the  collection  of 
the  rents  under  It.  Being  peftnltted  by 
the  other  trnstees  to  extend  this  lease  and 
collect  rents  conld  not  be  construed  as 
giving  him  authority  to  purchase  this 
house.  It  is  admitted  that  the  trustees 
had  refused  to  allow  Mr.  Jones  to  negoti- 
ate at  all  in  reference  to  the  matter,  so  long 
as  the  Bnms  woman  occupied  the  bouse. 
The  letter  of  December  28, 1886,  was  sufll- 
dent  notlflcation  to  the  plalntifi  of  that 
fact,  and  the  plaintiff  was  not  in  a  posi- 
tion to  claim  that  Mr.  Jones  had  any  such 
power  after  the  receipt  of  this  notice.  If 
he  regarded  Mr.  Jones  as  the  agent  of  the 
trustees,  it  was  his  duty  to  Inquire  into 
the  scope  of  the  authority  vested  In  him. 
This  he  did  not  do,  though  notified  that 
Mr.  Ledyard  would  not  aixept  his  propo- 
sition, or  do  anything  in  the  matter  unt^l 
the  premises  were  vacated.  The  court 
was  not  in  error  in  directing  the  verdict. 
It  mnst  be  conceded  that,  unless  his 
claimed  arrangement  was  a  valid  one,  the 
defendants  had  a  right  to  recover  the  rent 
and  taxes  due,  with  interest.  The  judg- 
ment of  the  court  below  is  afilrmed,  with 
costs.    Tbe  other  Justices  concurred  ' 


Terbx  v.  Einedeh. 

(Supreme  Court  qf  MicMaan.    May  8, 1891.) 

SuBFAoa  Wjitbr — OvaBTLoinKa  LiMss— Ditxb- 
8IOM  or  Watib. 

Defendant's  land,  a  part  of  which  was 
swamp,  adjoined  plaintiff's.  Defendant  dng  a 
ditch,  which  drained  tbe  water  from  the  swamp 
onto  the  land  of  plaintiff,  rendering  it  unprodac- 
tive.  field,  in  an  action  for  damages,  that  the 
fact  that  the  digging  of  tbe  diush  was  good  hus- 
bandry, and  improved  defendant's  land,  was  no 
defense. 


Error  to  drcnit  eoort,  Lapeer  county , 
Joseph  B.  Moore,  Judge. 

Geer  &  Willia.ms,  for  appellant.  W.  W. 
Stickney,  for  appellee. 

Morse,  J.  The  plaintiff  owns  the  E.^  of 
the  S,  W.Ji  of  section  22,  township  S  N.,  of 
range  12  E.,In  Lapeercounty.  Thedefend- 
ant  owns  the  W.  %  of  the  same  quarter, 
same  section,  township,  and  range.  It 
was  claimed  by  plaintiff  that  tbe  water 
from  tbe  lowlands  of  defendant— a  marsh 
or  swamp — was  diverted  from  its  natural 
flow,  and  carried  upon  tbe  lands  of  plain- 
tiff, to  his  damage,  by  means  of  a  ditch 
dug  upon  defendant's  premises.  The  ac- 
tion was  commenced  in  Justice  court, 
where  plaintiff  had  Judgment.  Upon  ap- 
peal to  the  circuit  court,  verdict  and  judg- 
ment passed  forthedefendant.  The  plain- 
tiff lu-ings  error.  The  testimony  showed 
that  the  swamp  on  defendant's  land  was 
a  part  or  neck  of  a  large  swamp,  which 
contained  over  800  acres.  Tbe  natural 
outlet  of  this  swamp  was  into  Little 
brook,  and  from  thence  into  Mill  creek, 
away  frooi  plaintiff's  land.  The  testimo- 
ny on  the  part  of  tl>e  plaintiS  was  to  the 
effect  that,  althougb  tbe  neck  of  the 
swamp  upon  defendant's  land  came  with- 
in about  20  rods  of  bis  premises,  there  was 
a  ridge  between  such  pi-emlses  and  the 
swamp,  which,  in  the  absence  of  the  ditch, 
prevented  any  water  from  the  swamp 
overflowing,  even  in  times  of  high  water, 
upon  plaintiff's  land.  After  passing  this 
ridge,  tbe  land  of  defendant  sloped  to- 
wards'plaintiff's  land,  which,  adjoining 
defendant's  premises,  was  lower  than  the 
land  of  defendant.  It  was  conclusively 
shown  that  thei-e  was  never  any  natural 
water-course,  with  defined  banks,  running 
from  tbe  swamp  to  plaintiff's  land,  and 
that,  when  the  ditch  was  first  cut  through 
this  ridge,  the  defendant  bad  trouble  with 
the  grantors  of  plaintiff,  whoclnlraed  tb.at 
the  ditch  damaged  them.  The  ditch  was 
cut  through  this  ridge  by  the  defendant, 
but  did  not  extend  upon  plaintiff's  prem- 
ises, but  stopped  within  a  few  rode  of  bis 
line.  It  was  admitted  by  defendant  that 
when,  plaintiff  bought  the  premises  he 
complained  of  the  ditch,  and  It  was  agreed 
by  them  that  the  county  surveyor  should 
be  employed  to  find  out  in  which  direction 
tbe  water  would  naturally  go,  and  defend- 
ant promised,  if  the  surveyor  found  that 
the  water  naturally,  by  the  levels  taken, 
would  run  away  from  plaintiff's  land,  that 
be  would  fill  up  the  ditch.  The  surveyor 
so  found,  and  the  defendant  ai1e<l  up  the 
ditch.  But  he  afterwards  opened  It  again, 
by  plowing  a  furrow  around  the  edge  of 
the  swamp,  and  then  running  a  dead  fur- 
row at  the  edge  of  the  swamp  towards 
plaintiff's  land.  This  furrow  was  deep- 
ened and  widened  by  the  action  of  the  wa- 
ter, until  it  became  a  ditch,  which  It  Is  ad- 
mitted carried  the  water  from  the  swamp 
upon  the  plaintiff's  land  so  quickly  that  it 
did  not  soak  or  percolate  into  the  soil  of 
the  lowland  of  defendant  near  the  swamp, 
and  by  such  ditch  some  acres  of  defend- 
ant's land  were  reudered  tillable.  There 
was  no  contradiction  of  the  testimony  of 
plaintiff  tliat  crops  upon  his  land  were 
damaged  and  partially  destroyed  by  wa- 
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trr  flotrfns  throngli  this  dtteb  from  tbe 
airsinp.  The  defendant  introdaced  tmtl- 
mony  tending  to  8bn«r  that,  la  a  state  of 
natare,  tbe  water  frum  tbe  neck  of  thU 
swamp  flowed  open  plalntltrH  land,  espe- 
cially in  seasons  of  liigta  wat^:  that  tbe 
defendant  ballt  a  dam  at  tbe  lowest  place 
in  tbe  swamp,  where  this  water  ran  to- 
wards plaintifTs  land,  which  confined  tbe 
waters  more  closely  to  the  swamp:  that 
tbe  ditch  did  not  qnite  come  np  to  this 
dam,  and  that  the  water  which  ran  into 
tbe  ditch  flowed  around  the  dam,  and 
tlitifl  reached  the  ditch ;  and  that  no  more 
water  went  npon  plaintilTs  premises  from 
the  swamp,  with  tbe  dam  and  ditch  in 
existence,  than  flowed  there  before  witb- 
ont  them;  and  some  of  the  witnesses  tes* 
tifled  that  the  quantity  of  water  reaching 
plaintiff's  land  was  less  than  it  wooid 
bare  l>e«n  bad  not  thedam  and  ditch  l)een 
constmcted.  Bot  there  was  no  testimo- 
ny dtspating  tbe  fact  that  this  ditch  col- 
lected tbe  water,  and  pmclpitated  it  opon 
piaintltt  in  socb  a  raannpr  that  it  prevent- 
ed a  large  amount  of  it  from  soalcing  into 
or  spreading  out  over  defendant's  land, 
when  without  tbe  ditch  tbe  water  cuald 
not  reach  plaintilTs  premises,  exctmt  as  It 
did  BO  by  spreading  out  and  overflowing 
defendant's  land,  and  until  by  such  spread- 
ing and  overflow  it  reached  the  land  of 
plaintiff.  In  other  words,  it  is  practically 
undisputed  in  tbe  record  that  tbe  digging 
of  this  ditch  carried  tbe  water  from  this 
swamp  in  a  different  and  unusual  manner 
from  which  it  possibly  could  have  reached 
it  naturally,  and  that  the  water  thus 
thrown  upon  it  damaged  his  land,  while 
it  reclaimed  some  of  defendant's.  The  de- 
fendant testifled  that  be  made  tbe  ditch  in 
tbe  first  place  so  that  be  would  be  enabled 
to  work  the  rest  of  the  place  to  cultivate 
it.  "Until  I  made  the  ditch.  1  could  not 
work  it.  I'fae  ditch  kept  the  water  to- 
gether, so  that  I  could  get  a  chance  to 
work  tbe  rest  of  the  land. "  "  I  coaldn^ 
work  it  til]  I  cut  the  ditch,  because  it 
would  overflow  the  whole  place.  •  •  • 
Question.  Alter  that  ditch  was  dug, 
wouldn't  it  take  tbe  water  from  the  over- 
flow uf  the  swamp  at  once  onto  Yerex's 
land,  and  preveut  It  from  overflowing  on 
your  land,  and  soaking  him?  Answer. 
Tes,  sir.  Q.  And  that  was  tbe  object  of 
digging  the  ditch,  wasn't  It,  on  your  part? 
A.  Yes;  that  was  the  object  on  my  part." 
Such  being  the  record,  it  was  error  to  per- 
mit the  defendant  to  show  that  the  dig- 
ging of  this  ditch  was  an  act  of  good  hus- 
bandry. Tbe  defpndant,  as  said  In  Greg- 
ory V.  Bush,  64  Mich.  42,  31  N.  W.  Rep.  »0, 
could  not,  "by  artificial  drains  or  ditches, 
collect  the  waterH  of  sta^niant  poolB,  aag- 
holps,  basins,  or  punds  upon  bis  premises, 
and  cast  them  in  a  body  upon  the  propri- 
etor beiow  him,  to  his  injury."  And  he 
could  not  reclaim  his  land  by  transfer- 
ring the  overflow  from  his  land  to  that  of 
plaintiff's.  "  He  could  not  collect  and  con- 
centrate such  waten),  and  poor  them  in 
an  artificial  ditch,  In  unusual  quantities, 
npon  Ills  adjacent  proprietor."  Id.  64 
Mich.  44,  31  N.  W.  Rep.  »4.  What  the  de- 
fendant did,  by  his  own  Bhowing,  was  to 
transfer  his  wet  and  untillabie  lund  to  his 
neighbor  by  tbe  digging  of  an  artificial 


ditch,  and  carrying  tbe  water  at  once  npon 
plaintifTs  land,  so  that  it  wooId  not  over- 
flow or  percolate  bis  own  soil.  This  be 
bad  no  right  to  do  under  any  cireamstan- 
ces.  and  whether  or  not  it  was  good  hns- 
bandry  upon  bis  part  to  do  so  was  entire- 
ly immaterial.  We  are  at  a  loss  to  onder- 
stsnd  bow  the  Jury,  under  tbe  evidence 
and  charge  of  tbeconrt,  which  was  mainly 
correct,  eonld  bave  found  for  the  defend- 
ant, unless  tbey  were  pr^adiced  by  tbe 
admission  of  this  testimony,  which  bad 
no  business  in  tbe  case. 

The  court,  we  also  think,  abould  bave 
given  tbe  plaintifrs  second  request,  as  fol- 
lows :  "  (2)  From  the  andlsputed  evidence 
in  this  case,  the  fact  has  been  established 
that,  by  means  of  the  dead  farrow  and 
ditch  constructed  by  defendaat.  ttie  water 
has  I>een  prevented  from  percolating 
through  and  settling  In  the  lowlands  ol 
defendant  nest  to  the  swamp,  and  has 
been  caused  to  flow  through  the  dead  far- 
row and  ditch  onto  plaintilTs  lands  in 
quantities  at  times  greater  than  It  would 
have  flowed  on  plaintifTa  lands  if  tliere 
were  no  ditch  or  dead  furrow,  and  that 
said  plaintiff  was  damaged  thereby,  aod 
yoorverllct,  therefore.  wllHie  for  tbeplaln- 
tlff.'  The  judgment  is  reversed,  and  a 
new  trial  granted,  with  costs  of  this  court 
to  plaintiff.    Tbe  other  Jastices  coDcarred.  . 


■amdfobo  r.  MmaroBO. 
(Svipreme  Cmtrt  tf  JTsbnufcO.    May  «.  1891.) 

ChATTKI.  VOKTeASBS— laISS— BkFIUXO. 

1.  Aa  between  the  parties  to  s  ohsttel  mort- 
gage the  Uen  thereby  crested  continiies  ao  ioag 
as  there  ia  aaabsistinf  detttwUch  can  be  enforced 
in  the  oonrta.  The  flung-  or  refiUng  of  a  chattel 
mortgage,  as  ze^ aired  by  statate,  is  for  tbe  pn»- 
tection  of  creditors  and  bona  fide  porohasers 
witiioot  notice,  and  not  for  the  purpose  of  oontin- 
nlng  the  lien  as  between  the  parties  to  the  mort- 

KSge. 

a.  Upon  the  testlmon.v  in  tlis  reoord  the  mort- 
gagee is  sho«m  to  be  entitled  to  the  aecnrity  to 
the  extent  of  the  debt  wliich  the  mortgage  was 
given  to  seome. 
(HyUaima  by  the  Court.) 

Error  to  district  conrt,  Lancaster  coun- 
ty ;  Field,  Judge. 

M.  B.  Seeae,  for  plaintiff  In  error.  J.  C. 
Crooker  and  Jas.  E.  Pbllpot,  tor  defend- 
ant in  error. 

Per  Cdriam.  This  is  an  action  in  re- 
plevin, brought  by  tbe  defendant  -In  error 
against  the  plaintiff  in  error  to  recover 
the  possession  of  a  span  of  mules.  On  tbe 
trial  of  the  cause  tbe  jury  returned  a  ver- 
dict for  the  defendant  in  error,  on  which 
judgment  was  rendered.  The  testimony 
tends  to  show  that  on  tbe  14th  day  of 
January,  1887,  the  defendant  in  error  exe- 
cuted to  tbe  plaintiff  in  error  a  promis- 
sory note  for  the  sum  of  $253.76,  and  to 
secure  tbe  payment  of  said  note  executed 
a  chattel  mortgage  upon  the  ovules  In 
question.  Sandford  transferred  tbe  note 
before  due  by  indorsement,  but,  it  not  be- 
ing paid  when  due,  it  was  reindorsed  to 
him  without  recourse.  Sandford  thereupon 
took  possession  of  the  mules,  when  the 
defendaat  in  error  bronght  an  action  in 
replevin,  and   reclaimed    the   possession. 
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The  defendant  inerrordoes  not  claim  that 
be  has  paid  the  note  to  Sandford,  or  any 
part  thereof,  bot  allies  that  the  proper- 
ty Is  freed  from  the  lien  of  the  nmrtgage 
by  ylrtue  of  a  verbal  releaBe  by  Sandford. 
Hie  testimony  on  that  point  is  aB  foUo'ws: 
"QucBtlon.  You  testified  these  were  the 
Bame  males  you  sold  to  Odell.  How  did 
you  come  to  sell  them  to  Mr.  Odell  ?  Did 
you  consult  anybody  before  you  sold 
them?  Answer.  Tes.sir.  Q.  Who  dldyou 
consult?  A.  Mr.  C.  W.  bandford.  •  Q. 
The  defendant?  A.  Yes,  sir.  Q.  What 
did  you  asic  him?  A.  I  went  and  asked 
blm  If  be  had  any  objections  to  my  selling 
the  mules,  and  him  taking  the  notes.  Q. 
Who  was  with  you?  A.  A  man  named 
Herring.  Q.  That  man  was  having  a 
public  sale,— vendue?  A.  I  thought  it  best 
to  have  him  advertise  ajid  'sell  them.  He 
was  going  to  have  a  public  sale.  Q.  Of 
what  kind  of  property?  A.  A  span  of 
mules,  hogs,  cattle,  farm  machinery, — one 
kind  of  stock  and  another.  Q.  What  did 
C.  W.  Sandford  say  about  it?  A.  He  told 
me  to  do  so, — to  put  them  In,  and  take  a 

good  note.  Q.  Who  bought  them?  A. 
[r.  Odell.  Q'.  For  bow  much?  A.  9295. 
Q.  On  what  length  of  time?  A.  I  think  It 
was  a  year's  time.  Q.  What  evidence  of 
Indebtedness  at  the  time  did  he  give?  A. 
He  gave  another  man  as  security.  Q. 
Ou  what?  A.  There  were  just  two  names 
on  the  note  as  security.  Q.  Did  you  take 
a  note  from  Odell?  A.  Yes;  Mr.  Odell 
and  another  man's  name  was  Joined  on 
the  note. "  He  also  testifies  that  he  gave 
this  note  to  Sandford,  who,  after  keeping 
It  a  few  days,  returned  it  to  him  as  not  be- 
ing sufficient.  He,  Mumtford,  then  stiited 
that  be  could  get  the  note  cashed  at  a  cer- 
tain bank  by  allowing  discount  thereon, 
and  that  he  would  do  so,  and  pay  Sand 
ford  the  amount  due  for  the  mules.  He 
obtained  the  money  on  the  note,  and 
claims  that  he  offered  Sandford  about 
f  160,  which  he  refused  to  receive.  Sand- 
ford denies  this  absolutely.  The  defend- 
ant in  error  does  not  claim  that  the 
amount  wbicb  be  alleges  was  tendered  to 
Sandford  was  the  full  amount  of  the  note 
to  Sandford  secured  by  a  mortgage,  and 
all  the  testimony  shows  that  the  alleged 
tender  has  not  been  kept  good.  After  the 
sale  of  this  note  the  defendant  in  error 
claims  to  have  traded  with  Udell,  and 
thereby  obtained  the  mules  in  controver- 
sy. If  We  take  the  most  favorable  view 
possible  of  the  testimony  of  the  defendant 
in  error,  the  contract  of  Sandford  with 
him  was  in  effect  that,  if  be  cotlld  make  a 
gotjd  sale  of  the  mules,  and  thereby  ob- 
tain a  good  note,  and  deliver  It  to  Sand- 
ford, he  would  receive  the  same,  and  re- 
lease the  mortgage,  probahly  paying 
Mumford  the'escesa.  Under  this  arrange- 
ment the  defendant  in  error  could  not 
have  given  the  mules  away  or  sold  them 
tor  greatly  less  than  their  value,  nor  to  an 
Insolvent  person,  so  as  to  deprive  the 
plaiutiff  In  error  of  a  portion  or  all  of  bis 
security.  From  his  own  stateinent  he  was 
to  act  in  good  fnith  in  selling  the  mules, 
and  upon  his  paying  the  purchase  price 
to  Sandford,  or  so  much  thereof  as  was 
necessary, he  would  acknowledge  satisfac- 
tion of  the  mortgage.    The  mortgage  was 


duly  filed  in  Saunders  county,  and  was 
constructive  notice  to  every  one  of  Its  ex- 
istence. Aa  between  the  parties  to  a  chat- 
tel mortgage  the  lien  continues  as  long  as 
there  is  a  subsisting  debt.  When  the  debt 
Is  barred  by  the  statute  of  limitations,  or 
other  cause,  the  lien  ceases,  bu  t,  as  between 
the  parties,  this  lien  does  not  depend  up- 
on the  filing  or  refiling  of  the  mortgage. 
The  statute  for  the  protection  of  credit- 
ors and  bona  i!(/e  purchasers  requires  the 
mortgage  to  be  filed,  and,  in  case  of  neg- 
lect in  that  regard,  where  there  Is  no  act- 
ual notice,  a  mortgage  Is  of  no  validity  as 
to  them ;  but  this  rule  does  not  apply  be- 
tween parties.  If  we  take  the  testimony 
of  the  defendant  in  error,  therefore,  he 
failed  to  comply  with  the  terms  of  his  own 
agreement,  and  the  lien  of  the  mortgage 
has  not  been  extinguished.  The  court  re- 
fused to  give  the  following  instruction: 
**  If  you  find  from  the  evidence  that  the 
permission  given  to  plaintiff  by  defendant 
to  sell  the  mortgaged  property  was  upon 
the  condition  that  plaintiff  should  return 
to  defendant  the  proceeds  of  the  sale,  ei- 
ther in  notes  or  mortgage,  to  be  applied 
upon  the  debt,  and  that  the  note  or 
notes  returned  were  not  retained  by  de- 
fendant, and  were  returned  to  plaiutlff, 
who  has  not  since  paid  the  debt,  nor  ten- 
dered the  amount  thereof,  then,  as  be- 
tween plaintiff  and  defendant,  the  title 
conveyed  by  the  mortgage  cannot  be  ex- 
tinguished, and  your  verdict  should  be  In 
favor  of  the  defendant."  In  this  refusal 
the  court  erred.  The  instruction  was  ap- 
plicable to  the  testimony,  and  stated  the 
law  correctly.  There  are  other  errors  in 
the  record  which  need  not  be  noticed.  On 
the  testimony  before  as  the  plaintiS  is  en- 
titled to  the  possession  of  the  security  for 
the  amount  due  upon  the  note  and  mort- 
gage. The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for 
further  proceedings.  Reversed  and  re- 
manded. 


Tbnnkt  et  al.  v.  Diss. 
(Supreme  Court  of  Nebraika.    May  6,  1891.) 

ATTikCBM*NT— OBOVNSS— INTBST  TO  DsFa&UD. 

T.  Sc  C!o.  obtained  an  attaobment  against 
ana  D.  upon  a  promissory  note  before  the  same 
was  doe,  on  the  ground  that  D.  had  fraudulently 
disposed  of  his  property  with  Intent  to  defraud 
his  creditors,  and  was  about  to  dispose  of  his 
property  with  that  object  In  view.  Held,  that  a 
clear  preponderance  of  the  evidence  tended  to 
show  that  the  transaotlon  was  bona  fide,  and 
not  to  defraud  creditors. 
(StfUoima  by  the  OOurt) 

Error  to  district  court,  Otoe  county; 
Field,  Judge. 

John  C.  Watson,  for  plaintiffs  in  error. 
M,  L.  Uayward,  for  defendant  in  error. 

Maxwell.  J.  In  June,  1890,  the  plain- 
tiffs brought  an  action  In  the  district 
court  of  Otoe  county  against  the  d«4end- 
ant  upon  a  promissory  note  for  the  sum  of 
1790.70,  due  and  payable  August  1, 1890, 
with  10 per  cent.  Interest.  The  action  was 
brought  before  the  note  was  due,  the 
ground  therefor, as  alleged  In  the  petition, 
being:  "That  said  note  was  executed  In 
part  payment  for  boots  and  shoes  ordered 
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by  the  said  Diss  from  theae  plalutlffs,  and 
when  said  note  was  made  the  Raid  C.  E. 
DisB,  defendant  herein,  was  dohig  baslneas 
in  Nebraska  City,  Neb.,  as  a  retail  boot 
and  shoe  dealer;  but  that  since  the  execa- 
tion  of  said  note  as  aforesaid,  and  shortly 
prior  to  the  commencement  of  thin  action, 
the  said  C.  E.  Diss,  without  theknowledge, 
consent,  or  concurrence  of  these  plaintiffs, 
has  made  a  pretended  transfer  of  all  of  his 
said  stock  of  boots  and  shoes  located  in 
Nebraska  City  to  one  William  Tuomey; 
but  these  defendants  aver  and  allege  that 
such  sale  was  made  fraudulently,  and 
without  any  consideration  therefor,  and 
with  the  intent  to  cheat  and  defraud  these 
plaintiffs  and  others,  the  creditors  of  the 
said  C.  E.  Diss,  the  defendant  herein; 
wherefore  these  plaintiffs  bring  action 
upon  the  aforesaid  note  prior  to  Its  ma- 
turity, and  ask  that  an  order  of  attach- 
ment may  be  granted  upon  the  grounds 
and  for  the  reasons  set  forth  in  the  affida- 
vit or  attachment  filed  herein."  In  the 
allidavit  it  is  alleged  that  the  defendant 
"has  sold,  conveyed,  and  otherwise  dis- 
posed of  his  property  with  the  fraudulent 
intent  to  cheat  and  defraud  his  creditors, 
and  to  hinder  and  delay  this  plaintiff  and 
others,  the  creditors  of  said  C.  £.  UIss,  in 
the  collection  of  their  debts;  that  said  de- 
fendant is  about  to  remove  the  remainder 
of  his  property  with  the  Intent  of  cheating 
and  defrauding  his  creditors,  and  Is  about 
to  make  a  sale  of  his  property,  and  the  re- 
mainder thereof,  with  the  intent  to  cheat 
and  defraud  his  creditors;  that  the  said 
C.  E.  Diss  has  pretended  to  sell  bis  entire 
stock  of  boots  and  shoes  in  Nebraska  City 
to  one  William  Tuomey."  No  facts  are 
stated  on  which  the  belief  of  the  affiant 
is  based.  An  order  allowing  an  attach- 
ment belore  the  debt  was  due  was  allowed 
bythe  county]udge.  Thedefendant  there- 
upon filed  a  motion  to  dissolve  the  attach 
meat  upon  various  grounds,  but  one  of 
which  need  be  noticed,  viz.,  that  the 
charge  was  unfounded.  The  testimony 
shows  that  the  dntenaant  executed  three 
chattel  mortgages  upon  bis  stock  of 
<oodB,  the  aggregate  of  which  was  about 
$2,600;  that  he  was  owing  other  debts, 
and  that  bis  cradltnrs  were  pressing  him 
for  payment;  that  thereupon  he  sold  the 
entire  stock,  subject  to  the  mortgages,  to 
one  William  Tuomey  for  about  the  sum  of 
$1,400.  This  money,  it  is  claimed  and  the 
testimony  tends  to  show,  was  applied  by 
the  defendant  In  the  payment  of  his  debts. 
It  does  clearly  appear  that  the  defendant 
is  a  bona  Ode  purchaser  of  the  goods  in 
question,  and  that  there  was  no  intent  in 
purchasing  said  stoclc  to  defraud  the  cred- 
itors of  the  defendant.  The  order  dis- 
charging the  attachment  is  sustained  by 
the  clear  weight  of  the  testimony,  and  is 
affirmed.    The  other  Judges  concur. 


Bell  v.  City  or  Yore. 

{Supreme  Coxurt  of  Nebrasha.    May  6,  1801.) 

ImTKVOTioss  —  Harmlbss  Bbbob—  DEVsorrvs 

SlDBWALKB — ICB. 

1.  A  Judgment  will  not  l>e  reversed  for  the 
refusal  on  the  part  of  the  trial  court  to  giro  a 
certain  instruction,   unless  the  law  of  such  iu 
structlon  Is  applicable  to  the  evidence  in  the  case. 


9.  The  evidence  examined,  and  h«l<I  to  sus- 
tain the  verdict  and  Jnd^rmeot 
{SyUabua  by  the  Court.) 

Error  to  district  conrt,  York  county ; 
NoRVAL.  Judge. 

Montgomery  A  OlOen,  for  plaintiff  in 
error.  Bale  Jt  Wollard,  for  defendant  in 
error. 

Cobb,  C.  J.  The  plaintiff  brought  bis  ac- 
tion against  the  defendant,  a  corporate 
city  of  the  second  class,  alleging  that  prior 
to  and  on  January  i3, 18S8,  the  authorities 
of  said  city  negligently  allowed  snow  and 
Ice  to  accumulate  and  become  downtrod- 
den on  the  sidewalk  of  the  west  side  of 
Lincoln  avenue,  in  front  of  block  0,  so  as 
to  become  slippery  and  unsafe;  that  on 
the  day  mentioned,  and  at  the  place  men- 
tioned, without  fault  on  his  part,  he 
slipped  and  fell,  and  was  injured,  and  his 
leg  broken,  to  his  damage  $2,000.  The 
defendant  denied  these  allegations,  and  set 
op  that  the  injury  complained  of  was  the 
result  of  the  carelessness  and  negligence 
of  the  plaintiff.  There  was  a  trial  to  a 
Jury,  with  verdict  for  the  deteudaat.  A 
motion  tor  a  new  trial  was  overruled,  and 
the  cause  comes  to  this  court  on  the  fol- 
io wing  errors:  (1)  In  refusing  to  give  in- 
struction 5  asked  by  plaintiff;  (2)  the  ver- 
dict is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  the  instructions  of  the 
court  at  the  request  of  the  plaintiff. 

The  first  error  is  the  refusal  to  instruct 
the  Jury  that  If  "  they  find  from  the  evi- 
dence that  the  Injury  to  the  plaintiff  was 
tbecomblned  result  of  an  accident  and  the 
defective  condition  of  the  walk,  and  the 
plaintiff  was  In  ^he  exercise  of  ordinary 
care  at  the  time  of  the  Injury,  they  should 
find  for  the  plaintiff. "  From  an  examina- 
tion of  the  record,  there  does  not  appear 
to  have  been  evidence  given  on  the  trial  of 
facts  to  support  the  theory  that  the  inju- 
ry to  the  plaintiff  in  error  was  the  com- 
bined result  of  an  accident  and  the  defect- 
ive sidewalk  of  the  defendant.  Without 
such  evidence  to  support  the  Instruction, 
it  was  properly  refused. 

As  to  the  second  error,  the  testimony 
shows  that  there  had  been  a  heavy,  con- 
tinuous storm  for  several  days  to  an  ex- 
tent that  it  was  hardly  possible  for  the 
city  authorities  to  have  kept  the  sidewalk 
clear  of  ice  and  snow ;  bat  on  the  12th  of 
January— the  day  before  the  accident— the 
testimony  of  the  various  witnesses  clear- 
ly shows  that  the  sidewalk  in  front  of 
block  6,  on  the  west  side  of  Lincoln  ave- 
nue, where  the  casualty  occurred,  hart  been 
thoroughly  cleaned  off,  and  was  In  a  com- 
paratively good  condition;  that  care  had 
been  taken  to  clean  the  walk,  and  shovel 
off  tbesnow  and  ice  which  had  necessarily 
accumulated  there.  It  Is  aamltted  that 
the  testimony  of  four  witnesses,  well  ac- 
quainted with  that  location,  supports  this 
theory  of  the  defense.  The  weight  of  ev- 
idence shows  that  during  thelast  of  Decem- 
ber and  the  first  of  January  of  the  winter 
season  of  1887  and  1888  considerable  snow 
had  fallen,  and  several  storms  had  oc- 
curred, so  that  the  sidewalks  generally 
could  not  be  kept  clean,  and  that  on  Janu- 
ary 13th  it  began  to  snow  in  the  morning, 
prior  to  the  plaintiff's  accident,  and  the 
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walks  that  day  were  covered  with  a  re- 
centtall  ol  enow ;  but  witnesses  for  the  de- 
fense, who  claim  to  know  abont  the  side- 
walk and  the  cleaning  uf  it,  testified  posl. 
tively  fbat  on  the  day  before  the  accident 
the  walk  on  the  west  side  of  Lincoln  are- 
nne,  where  the  injury  occurred,  was  in  a 
Hate  condition.  We  are  very  much  in- 
clined to  the  opinion  that  the  important' 
question  of  fact  aa  to  the  condition  and 
reasonable  safenees  of  this  walk  was  left  to 
the  careful  consideration  ol  the  Jury ;  and 
their  instructions  being  neither  partial  nor 
unfavorable,  and  tbe  ]nry  having  found 
aicainst  the  plaintiff  on  the  facts  and  the 
weiRht  of  evidence,  the  second  error  is 
overruled.  Whether  a  city  is  liable  forthe 
common  accidents  to  its  cltiEens  through 
ice  and  snow  on  the  sidewalks  will  greatly 
depend  on  tbe  circumstances  of  each  par- 
ticular ease;  but  in  most  cases  it  ts  held 
that,  to  recover,  therv  most  be  evidence  of 
the  obstacle  attendiug  the  casoalty,  other 
than  mere  slippery  walks,  that  provoked 
tbe  danger.  Brobarg  v.  Dee  Moines,  A3 
Jowa.  528. 19  N.  W.  Bep.  840;  Cook  v.  Mil- 
waukee, 34  Wis.  274;  Ulll  v.  Fond  du  Lac, 
66  Wis.  242. 14  N.  W.  Bep.  25;  aonghessey 
V.  Oltyof  Waterbory,51Conn.  405;  8  Watt, 
Act.&De(.408;  Nebraska  City  v.  Bathbone, 
90  Neb.  289, 2»  N.  W.  Bep.  390.  Tbe  import- 
ant question  of  tbe  ease  was  as  to  the  con- 
dition of  tbe  sidewalks,  on  which  testimony 
was  clearly  given  on  both  sides  of  the  con- 
troversy. The  application  for  a  new  trial 
on  camolative  testimony  of  this  fact,  we 
tbink,  was  properly  overrated.  Bolar  v. 
Williams,  14Neb.  m.  15  N.  W.  Bep.  716; 
Bcofleld  V.  Brown.  7  Neb.  224;  St.  Louis 
T.  State,  8  Neb.  415, 1  N.  W.  Bep.  871 ;  Halli- 
day  v.Brlggs,15  Neb.  282, 18  N.  W.Rep.  66. 
The  Judgment  ol  tbe  distrtet  court  In  af- 
firmed. 

NoKVAL,  J.,  having  tried  tbe  cause  while 
presiding  In  tbe  district  court,  did  not  sit. 
Maxwkll,  J.,  concurs. 


Chicago,  B.  £  Q.  B.  Co.  v.  Gobackb. 
{Supreme  Court  of  Kebraikit.   May  6, 1891.) 

JmauKKT  ov  JDsnox  ov  tbs  Pbaob— Bxcsmom 
— Rbopbhixs  Cabs. 
1.  The  provlslona  of  the  Code  aathoriiing  the 
taking  of  ezceptiona  to  the  opinion  of  a  jostloe  of 
the  peace  npon  queationa  of  law  arising  durin? 
the  trial  in  oases  tried  by  a  Jury  do  not  extend 
to  or  include  qaeations  tonohing  the  cufflcienoy 
of  evidence  to  aupport  the  verdiut. 

8.. In  an  action  for  the  value  of  a  cow  Irilled 
by  one  of  the  defendant's  engines,  the  plaintiff, 
after  he  had  rested  hi*  case  and  the  defendant  bad 
Introduced  nut  of  Its  testimoay,  applied  to  the 
Jnstioe  for  leave  to  withdraw  his  rest  for  the  pur- 
pose of  proving  the  value  of  the  cow,  which  re- 
quest was  granted.  Held  not  an  abuse  of  discre- 
uon. 
{Syllainu  by  the  Cotut.) 

Error  to  district  court,  Johnson  coun- 
ty :  Bboaut,  Judge. 

Uarquette  A  Deweeso  and  <$.  P.  David- 
son, fur  plaintiff  in  error.  D.  F.  Osfcood, 
for  defendant  in  error. 

Norval.,  J.  This  action  was  brought 
by  the  defendant  in  error  before  a  Justice 
of  tbe  peace  in  and  for  Johnson  county  to 
recover  the  value  of  a  cow  killed  by  one  of 


the  company's  engines.  The  cause  was 
tried  to  a  Jury,  who  mturiied  a  verdict  for 
the  plaintiff,  assessing  liis  damages  at  f  20, 
the  full  amount  claimed  in  tbe  bill  of  par- 
ticulars. At  tbe  request  of  tbe  railroad 
company  a  bill  of  exceptions  containing 
all  the  testimony,  with  the  rulings  and  ex- 
ceptions taken  on  tbe  trial,  was  allowed 
and  signed  by  the  Justice.  The  railroad 
company  filed  in  the  district  conrt  a  peti- 
tion in  error,  where  tbe  Judgment  of  tlie 
Justice  court  was  ufHrmed,  and  tbe  cause 
was  brought  to  this  court  on  error. 

The  errors  assigned  in  this  court  by  the 
railroad  company  may  be  grouped  under 
two  heads :  First,  that  the  verdict  is  con- 
trary to  law  and  the  evidence;  and,  aeo- 
oad,  that  the  Justice  erred  in  allowing  tbe 
plalntifT  to  reopen  his  case,  and  Introduce 
testimony  in  chief  after  having  rested  his 
cane.  It  is  claimed  that  tbe  verdict  is  not 
supported  by  tbe  evidence.  The  defendant 
In  error  contends  that  questions  of  facts 
are  not  subject  to  review  In  the  district 
court  by  a  petition  in  error  from  a  lodg- 
ment rendered  by  a  Justice  of  the  peace. 
In  other  words,  that  a  Justice  has  no  au- 
thority to  preserve  by  bill  of  exceptions 
tbe  evidence  taken  In  a  trial  betors  him. 
SecHon  988  of  tbe  Code  of  Civil  Procedure 
provides  that  "In  all  cases  which  shall  be 
tried  by  a  Jury  before  a  Justice  of  the 
peace  either  party  shall  have  the  right  to 
except  to  tbe  opinion  of  tbe  Justice  upon 
any  question  of  law  arising  during  tbe 
trial  of  the  cause;  and  when  either  party 
shall  allege  such  exception  it  shall  be  tbe 
duty  of  tbe  Justice  to  sign  and  seal  a  bill 
containing  such  exceptions,  if  truly  al- 
leged,  with  the  point  decided,  so  that  tbe 
same  may  be  made  part  of  the  record  in 
the  case."  Section  1086  requires  every 
Justice  to  keep  a  docket,  and  enumerate 
what  must  be  entered  thereon.  The 
eighth  subdivision  of  the  section  requires 
him  to  enter  on  the  docket  "the  excep- 
tions to  the  ruling  of  the  Justice  ou  ques- 
tions of  law,  taken  by  either  party. "  Sec- 
tion 1087  provides  that  "the  several  par- 
ticulars in  the  last  section  specified  must 
be  entered  onder  the  title  of  the  action  to 
which  they  relate,  and  at  the  time  when 
they  occurred,  except  that  bills  of  excep- 
tions in  regard  to  tbe  rulings  on  questions 
of  law  or  evidence  need  not  be  entered  nn- 
tU  after  the  Judgment,  unless  required  by 
tbe  Justice  or  one  ol  tbe  parties,"  etc. 
These  are  tbe  only  provisions  upon  tbe 
statute-book  relating  to  bills  of  exceptions 
in  Justice  courts  in  cases  tried  by  a  Jnry. 
Where  exoeiitioua  are  taken  to  the  opinion 
of  the  Justice  upon  questions  of  law  aris- 
ing daring  the  trial,  such  court  is  empow- 
ered to  settle  a  bill  of  exceptions,  but  such 
bill  Is  confined  solely  to  tbe  mlings  of  the 
court-  It  does  not  extend  to  or  include 
questions  touching  the  sufBciency  of  the 
evidence  to  sustain  the  verdict.  Tbe  Jury 
in  a  Justine  court  are  the  sole  Judges  of  the 
facts,  and  the  Justice  in  such  a  case  has 
nothing  to  do  with  their  determination. 
A  justice  of  the  peace  has  power  to  sat 
aside  a  verdict  and  grant  a  iiew  trial  only 
on  the  ground  ol  fraud,  partiality,  or  un- 
due means.  No  motion  of  that  kind  was 
made  in  the  case  at  bar.  The  statutehar- 
iug  limited  tbe  right  to  the  taking  of  ex- 
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cvptlons  to  the  opinion  of  a  Justice  of  tiie 
peiace  upon  questions  of  law  In  cases  tried 
before  a  jury,  the  justice  had  no  authority 
to  certify  to  the  evidence,  and  sucli  evi- 
dence cannot  be  considered  for  the  purpose 
of  determiaing  whether  the  verdict  is  con- 
trary thereto.  Ohio  t.  Wood,  22  OlUo  St. 
637. 

It  appears  from  the  record  that  after 
the  plaintiff  had  closed  his  case  and  the 
defendant  bad  put  in  part  of  Its  testimony 
the  justice  permitted  the  plaintiff,  over 
the  defendant's  objection  and  exception, 
to  withdraw  bis  rest,  and  introduce  evi- 
dence aa  to  the  value  of  the  cow.  Allow- 
ing aach  evidence  to  be  given  was  to  pre- 
vent a  failure  of  jnRtice,  and  there  was  no 
abuse  of  discretion  ou  the  part  of  tbe  jus- 
tice. Tower  v.  Ueusmore,  8  Neb.  384. 1  N. 
W.  Rep.  816;  Gillette  v.  Morrison,  9  Neb. 
395,  2  N.  W.  Rep.  853;  Goodman  v.  Kenne- 
dy, 10  Neb.  270,  4  N.  W.  Rep.  087;  Teoman 
V.  State,  21  Neb.  in,  31  N.  W.  Bep.  660; 
Village  of  Ponca  v.  Crawford,  23  Neb.  662, 
87  N.  W.  Bep.  600.  The  value  of  the  cow 
was  placed  at  930  by  the  plaintiff  In  his 
testimony.  The  value  as  sworn  to  by  the 
defendant's  witnesses  was  f  20,  which  lat- 
ter sum  was  accepted  by  tbe  jury.  There 
is  no  error  in  the  record,  and  tbe  Judg- 
ment Is  affirmed.  The  other  Judges  con- 
cur. 


Spence  v.  Dauron. 
(Supreme  Court  of  NOn-aslta.    Hay  6, 1891. ) 

DSOMIOK  OM  APPIAIf— BNTKBINO  JUDaMBNT. 

The  supreme  court,  on  reviewing  a  case  on 
appeal,  when  tbe  Judgment  of  the  district  court 
la  lor  a  less  sum  than  the  nndisputed  evidence 
shows  the  successful  party  was  entitled  to,  will 
enter  such  a  judgment  as  under  the  evidence 
should  have  been  rendered  In  the  court  below. 
{Syllabua  by  the  Court.) 

Appeal  from  district  court,  Adams 
county;  Oahlin,  Judge. 

Cappn,  McCreary  A  Stevens,  for  appel- 
lant.   JobD  M.  Raffan,  for  appellee. 

NoRVAt,,  J.  Tbe  appellant  filed  his  peti- 
tion in  the  district  court  of  Adams  coun- 
ty for  an  accounting.  A  judgment  was 
entered  against  the  defendant  for  $111.- 
66.  The  plaintiff  appeals.  The  evidence 
shows  that  tbe  plaintiff  and  defendant  en- 
tered into  a  partnership  about  the  2d  day 
of  July,  1887,  for  the  pui-chase  and  sale 
of  a  ceiiiain  lot  of  wild  horses  owned  by 
one  Glenn.  The  plaintiff  agreed  to  and 
did  famish  the  money  to  pay  for  the 
horses,  amounting  to  $1,100.  The  horses, 
when  purchased,  were  turned  over  to  the 
defendant  under  an  agreement  that  he 
should  feed,  care,  and  sell  the  same,  and 
the  profits  and  losses  were  to  be  shared 
equally  tietween  them.  The  defendant, 
after  keeping  tbe  horses  for  some  time, 
sold  them- for  $1.23.5.  The  expenses  paid 
by  the  defendant  in  the  bnsineHs  amount- 
ed to  the  sum  of  $478.10.  Tbe  plaintiff  al- 
so furnished  hny  and  com  to  the  amount 
of  $.30.  All  tbe  money  received  by  blm 
from  tbe  venture  is  $700,  paid  by  thedefend- 
ant  to  the  City  National  Bank  of  Hast- 
ings, for  the  iiBe  of  the  plaintiff.  He  Is 
therefore  out  $430.  Tbe  defeudant  has  in 
bis  bonds  arising  from  the  proceeds   of 


sale  of  the  horses,  after  deduetii^  the 
$478.10  for  expenses,  and  the  $700  paid  tu 
the  bank  for  the  plaintiff's  use,  tbe  sum  of 
$56.90,  which  he  should  account  tu  tbe 
plaintiff  for.  Tbe  business  reenlfled  lu  a 
loss  of  $373.10,  one-half  of  which  is  $1W.»5. 
This,  according  to  the  terms  of  partner- 
ship agreement,  tbe  defendant  must  also 
pay  to  the  plaintiff.  Tbe  total  amonn  t  due 
from  the  defendant,  on  a  fair  accounting 
of  tbe  partnership,  is  $248.46.  The  only 
conflict  In  the  entire  testimony  was  upon 
tbe  question  of  whether  there  was  a  part- 
nenihlp.  and  as  to  the  value  of  tbe  hay 
and  corn  furnished  by  the  plaintiff.  Tiicko 
were  both  found  by  tbe  trial  court  against 
the  defendant,  and  we  think  the  evidence 
fully  sustains  the  findings.  It  also  ap- 
pears that  the  plaintiff  turned  over  to  tbe 
defendant  for  sale  of  bis  own  individual 
property,  and  not  connected  with  tbe 
partnership  transaction,  a  apau  of  males, 
a  horse,  buggy,  and  harness,  wbicli  the 
defendant  sold  for  $387.  The  plaiutUf  asks 
Judgment  therefor  la  his  petition.  The 
defendant  holds  a  promissory  note 
against  tbe  plaintiff  for  $190,  upon  which 
there  is  credit  of  $10.  leaving  a  balance 
due  thereon  of  $180,  which,  deducted  from 
tbe  $337,  leaves  the  sum  of  $157  due  tbe 
plaintiff  in  addition  to  the  amount  due 
him  on  the  partersblpdeal.  It  is  perfectly 
clear  that  tbe  judgment  of  the  district 
court  was  too  small.  It  was  not  even 
sufficiently  large  to  cover  the  balance  due 
tbe  plaintiff  on  tbe  matters  not  connected 
with  the  firm  business.  The  case  la  here 
upon  appeal,  and  this  court  will  enter 
such  a  Judgment  as  under  the  evidence 
should  have  been  rendered  In  the  court  be- 
low. Tbe  judgment  is  reversed,  and  one 
will  be  entered  in  this  court  against  tbe 
defendant  for  the  sum  of  $400.46.  with 
costs  in  both  courts.  Judgment  accord- 
Ingly.    The  other  Judges  concur. 


O'DoNNBLi.  V.  Omaha,  N.  &  B.  H.  R.  Co. 

(Su/preme  Court  of  Nebraska.  Hay  6,  1881.) 
Intbbbst— Oif  Bill  o»  Costs. 
The  plaintiff  having  recovered  judgment 
for  tiB,UUO  damages  and  oasts,  and  liaviiig  paid 
bat  (3.85  for  tbe  original  costs,  and  the  whole  of 
the  judgment  and  costs  having  been  settled  l^the 
judgment  debtor  at  the  end  of  litigation,  after  two 
years,  held,  that  the  judgment  creditor  is  not  en- 
titled to  interest  on  the  taxable  bill  of  costs. 

(Syllainia  by  the  Court. ) 

Error  to  district  court,  Platte  county ; 
Post,  Judge. 

Hampton  A  MeAUiater,  and  W.  A.  A  S. 
8.  McAlltBter,  for  plain  tiff  in  error.  W,  R. 
Kelly,  for  defendant  in  error. 

Cobb,  C.  J.  The  plaintiff  in  errorallegee 
that  on  April  10, 18!>7.  he  recovered  a  Judg- 
ment against  the  Omaha,  Niobrara  & 
Black  Hills  Railroad  Company,  in  the  dis- 
trict court  ol  Platte  county,for$5,000,and 
costs  taxed  at  $358.05,  which  \<'as  brought 
on  error  to  this  court,  and  affirmed,  at  the 
July  term,  1887.  Tbe  defendant's  applica- 
tion to  the  court  below  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence 
was  subsequently  overruled,  exceptions 
taken,  and  brought  to  this  court  on  error, 
and  afUrmed,  at  tbe  July  term,  1888.    The 
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flnal  payment  of  the  Jndarroent  wab,  by 
l^nl  pracet'dliiKS,  delayed  two  years,  wben 
it  waH  paid,  with  7  per  cent,  interest ;  the 
defendant  refnsinK  to  pay  to  tlie  ptaintlfl 
or  to  tlie  cleric  ot  the  court  interest  on  the 
taxable  coste.  On  January  28, 1889,  the 
preuent  action  wbh  entered  in  tbe  district 
court  ot  said  county  under  tlie  following 
stipulation :  "  Wtiereas,  the  plaintiff 
claims  and  asserts  that  Interest  sboald  be 
allowed  and  paid  by  tbe  defendant  on  all 
costs  taxed  against  it  from  the  date  of 
jDdgment,  vis.,  April  16, 1887,  at  seven  per 
cent,  per  annum ;  and  whereas,  defend- 
ant claims  and  asserts  tliat  the  costs  on 
tills  Judgment  draw  no  interest  whatever: 
It  is  therefore  mutually  stipulated  and 
agreed  by  and  between  tbe  parties  hereto 
that  the  qnestion  of  paylne  interest  on 
costs  in  this  action  be  submitted  to  the 
Judge  of  said  district  court  for  determina- 
tion, subject  to  the  right  ot  eltber  party 
to  prosecute  error  to  the  supreme  court. 
James  U'Donneli..'  By  W.  A.  and  S.  S. 
McAt.LisTGB,  Attys.  for  PIS.  O.,  N.  A.  B. 
H.  R.  R.  Co.  By  J.  S.  Shropebhirb,  Its 
Atty."  On  the  trial  it  appeared  from  the 
evidence  ot  the  cleric  At  the  district  court 
that  of  tbe  whole  amount  of  tbe  costs  of 
suit  the  plaintiff  bad  advanced  and  paid 
but  fS.SS,  the  original  docket  and  sheriff's 
tees  on  the  snmmons.  The  defendant  had 
settled  all  the  costs  at  the  end  of  proceed- 
ings. Tbe  court  found  tbnt  tbe  defendant, 
before  this  controversy  arose,  paid  in  full 
the  costs,  and  that  tbe  same  bad  been  paid 
over  by  the  clerk  to  the  parties  entitled 
thereto,  who  are  making  no  claim,  but 
tnat  this  claim  Is  by  the  plaintiff  for  his 
own  benefit,  who  has  no  Interest  in  the 
costs,  and  is  entitled  to  no  relief;  with 
Judgment  for  defendant.  Tbe  plaintiff  as- 
signs as  errors,  the  court  erred  in  finding 
for  defendant  on  the  evidence,  and  erred 
in  finding  against  tbe  plaintiff  on  the  law. 
These  assignments  are  overruled  without 
unnecessary  comment,  and  tbe  Judgment 
of  tbe  district  court  affirmed.  The  other 
judges  concur. 

Statk  ex  re/.  James  v.  Ltnn  et  al. 
(.Supreme  Court  of  Nebratka.    Uajr  6,  1891.) 

Juanca  ov  thb  Pbacs— Election  or  Suoubsbob— 
HoLDiNS  OvBB— Bond. 
There  wu  a  vacanoy  in  the  office  of  a  Jus- 
tice of  the  peace  In  January,  1888,  and  one  J.  iraa 
appointed  to  fill  the  same,  who  qnallfled  as  re- 
quired by  law.  Al  the  election  In  November, 
1S.S8,  one  S.  way  elected  to  fill  said  office,  bat 
failed  to  file  his  bond  in  the  time  fixed  by  stat- 
ute, wiieFeapon  the  county  board  refused  to  ap- 
prove the  same.  J.  on  the  7th  day  of  Jannary, 
18S9,  filed  a  hold-over  bond,  which  on  the  10th  of 
that  month  tbe  county  board  refused  to  approve. 
On  the  7th  of  that  month  J.  filed  a  hold-over 
bond,  which  tbe  board  refused  to  approve,  and  on 
the  10th  of  Januacy,  1889,  a  second  bond.  J.  filed 
a  new  bond,  which  the  Doard,  on  the  25th  of  that 
month,  rofased  to  approve^  and  thereupon  de- 
clared the  office  vacant,  and  appointed  one  L.  as 
the  incumbent  thereof,  who  qualified  as  required 
by  law,  and  entered  upon  the  duties  of  tbe  office. 
In  an  action  of  4^io  warranto  by  J.  against  L. 
to  oust  him  from  the  possession  of  the  offlc-e,  held, 
that  J.  could  not  continue  to  exercise  the  duties 
of  the  office  without  filing  a  sufficient  hold -over 
bond,  and  that  his  remedy  was  to  dompel  the 
oounty  tward  tA  approve  bis  bond. 
{/Syllabug  by  the  Court.) 
v.48N.w.no.l4 — 56 


Qao  warranto. 

Joseph  James,  pro  M.  U.  A.  Barttaran, 
for  relator.  Bowen&  HoeppneraixdJ.  A. 
Casta,  tor  respondents. 

Pek  Cubiau.  This  is  an  aetlon  of  quo 
warranto,  brought  by  tbe  relator  to  oast 
the  defendant  from  the  office  ot  Justice  of 
the  peace  of  the  Fourth  ward  of  the  city 
ot  Hastings  and  Instate  tbe  relator  there-  "" 
in.  It  appears  from  the  record  tbatonthe 
18th  day  of  January,  188K,  the  relator  was 
appointed  Justice  ot  the  peace  for  tbe 
Fourth  ward  of  the  city  of  Hastings,  and 
thereupon  gave  a  bond,  whicb  was  duly 
approved,  and  took  the  oatb  required  by 
law.  At  the  election  in  November,  1888, 
one  H.C.  Sawyer  was  elected  Justice  ot  the 
peace  (or  said  ward,  and  on  the  lOtb  day 
of  January,  1889,  duly  filed  bis  bond  with 
three  sureties.  For  some  cause,  which 
does  not  appear,  this  bond  was  rejected 
by  the  county  board.  The  relator  on  the 
7tb  of  that  month  filed  a  hold-over  bond 
with  three  sureties,  which,  on  tbelOtb.of 
that  month,  was  also  rejected  by  the  coun- 
ty board.  Sawyer  seems  to  have  submit-, 
ted  to  the  decision  of  the  board  in  refusing 
to  approve  his  official  bond,  and  asked 
that  board  to  appoint  bim  Justice  of  tlie 
peace  for  said  ward.  He  also  filed  a  sec- 
ond bond  for  their  approval  in  case  he 
should  be  appointed.  Tbe  board  refused 
to  appoint  Mr.  .Sawyer,  whereupon  the 
relator,  on  tbe  lOtb  of  January,18^,  seems 
to  have  filed  a  second  bond,  which  was 
also  rejected  by  the  county  board  on  the 
25th  of  that  month,  whereupon  the  said 
board  declared  tbe  office  vacant,  and  pro- 
ceeded to  appoint  tbe  defendant,  who 
gave  a  bond,  which  was  duly  approved, 
and  took  the  oath  required  by  law,  and 
has  since  exercised  the  duties  of  office. 
The  relator  claims  the  office  by  virtue  of 
bis  appointment,  continuing  until  bis  suc- 
cessor should  be  elected  and  qualified. 
Section  17,  c.  10,  Corap.  St.,  provides  that 
"  when  the  incumbent  ot  an  office  is  re- 
elected or  reappointed  he  shall  quality  by 
taking  the  oath  and  giving  the  bond,  as 
above  directed ;  bnt  when  such  officer  has 
had  public  funds  or  property  in  bis  control 
his  bond  shall  not  be  approved  until  be 
has  produced  and  fully  accounted  for  such 
funds  and  property;  and  when  it  is  ascer- 
tained that  tbe  incumbent  of  an  office 
holds  over  by  reason  of  the  non-election  or 
non-appointment  of  a  successor,  or  ot  the 
neglect  or  retasal  of  tbe  successor  to  qual- 
ify, be  shall  qualify  anew  within  ten  days 
from  the  time  at  whicb  his  successor,  if 
elected,  should  have  quttlifled. "  The  re- 
lator's bonds  were  both  filed  within  the  10 
days  required  by  statute.  The  cause  for 
failing  to  approve  the  same  is  not  shown. 
It  muHt  be  presumed  tbatasufflclentcause 
existed  to  Justify  the  action  of  the  county 
board,  although  the  action  of  that  board 
has  somewhat  tbe  appearance  of  being 
arbitrary  ;  but  we  cannot  determine  that 
matter  in  this  action.  The  remedy  of  the 
relator  upon  filing  a  good  and  sufficient 
bond  with  the  county  clerk,  and  upon  tak- 
ing the  oath  required  by  law  within  tbe 
time  limited,  was  to  proceed  by  mniida- 
mus  against  the  board  t  >  compel  the  ap- 
proval of  the  bond.    Tbe  board  can  then 
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be  beard  In  its  own  defense,  and,  nnlesa 
adequate  cdaee  was  shown  for  its  rejec- 
tion of  tlie  bond,  it  will  be  compelled  to 
approve  the  same.  Tlie  bond  has  no  force 
or  validity  until  approved,  because  the 
party  required  by  statute  to  approve  tbe 
same  refuses  to  accept  it  as  a  suflaclent 
bond.  Tbis,  however,  would  not  prevent 
a  sufficient  bond,  which  bad  been  duly 
filed,  and  wbicb  tbe  board  was  compelled 
to  approve,  from  being  in  force  from  the 
time  it  should  have  been  approved.  The 
office  of  Justice  of  the  peace  is  a  responsi- 
ble onei  and  it  is  necessary  that  the  party 
discharging  the  duties  thereof  shall  have 
given  bond  as  required  by  law.  It  be  falls 
to  give  a  Bufflclent  bond,  or  one  wbicb  tbe 
board  fails  to  approve,  and  no  steps  are 
taken  tocoropMsuch  approval,  it  is  tbe 
duty  of  tbe  board  to  declare  such  office 
vacant,  and  appoint  an  incumbent  there- 
for. That  was  done  in  this  ease,  and  the 
defendant's  title  to  tbe  office  is  superior  to 
that  uf  the  relator.  Tbe  action  Is  there- 
ton  dismissed.    Judgment  accordingly. 


Shafeb  v.  Stcll  et  al. 
(Swpreme  Court  of  NdtnuHcL    May  6,  1S81.) 

TBBSPASS  —  BUBDBN  OF  FsOOr  —  HlOHWATS  —  IK- 
«Ua<7riOK— HCLTlPUaiTT  OF  SOITS. 

1.  Wben  a  party  uats  down  a  fence  on  the 
lands  of  another,  and  afterwards  attempts  to 
lusUfy  the  act  on  the  grpund  tliat  the  fenoe  is 
within  a  public  road,  he  must  prove  by  a  prepon- 
derance of  the  evidence  that  the  fence  at  that 
point  was  within  the  limits  of  a  legally  estab- 
lished public  highway. 

2.  The  existence  of  a  legal  public  road  over 
the  premises  of  a  private  person  may  be  shown 
by  user  alone,  bat  in  such  case  user  must  have 
been  with  the  knowledge  of  the  owner,  and  haye 
continued  the  length  of  time  necessary  to  bar  an 
action  to  recover  the  title  to  land.  This  rule, 
however,  does  not  apply  when  the  user  is  of  wild, 
uncultivated  prairie  land.  Oraliam  v.  Hartnett, 
10  Neb.  517,  7  N.  W.  Kep.  280. 

8.  The  defendants  have  repeatedly  torn  down 
plaintiff's  fenoe  in  order  to  pass  over  his  lands, 
and  have  threatened  to  continue  to  do  so.  Held, 
tbe  plaintiff  is  entitled  to  relief  In  oauity  by  in- 
junction. In  order  to  prevent  a  multiplicity  of 
suits. 
(Syllabne  by  the  Court) 

Appeal  from  district  court,  Cass  county; 
Chapman,  Judge. 

B.  S.  Ramsey  and  C.  S.  Polk,  for  appel- 
lants.   J.  B.  Strode,  tor  appellee. 

NoRVAi.,  J.  The  appellee,  Henry  Shafer, 
on  the  15th  day  of  Augnst,  1M87,  com- 
menced this  action  In  the  Cass  county  dis- 
trict court,  to  restrain  the  defendants 
from  cutting  and  tearing  down  the  wire 
fence  upon  plaintiff's  lauds,  and  driving 
across  the  same  with  teams..  It  is  alleged 
la  the  petition  that  ever  since  the  year  18S3 
the  plaintiff  has  been,  and  is  now,  tlie  sole 
owner  in  fee-simple  of  the  E.  %  of  the  N.  £. 
%  of  section  2,  in  township  12  N.  of  range 
13  K.,  and  lot  No.  2  of  the  N.  E.  %  of  said 
section,  and  that  said  real  estate  Is  in- 
closed with  a  fence,  together  with  the 
tract  of  land  lying  on  the  east  side  there- 
of, belonging  to  George  Fairfield.  "That 
on  or  about  the  let  day  of  April,  18S7,  and 
on  divers  other  days  between  that  time 
and  tbe  beginning  of  this  suit,  defeudauta 


wrohgfully  cut  tbe  three  wires  and  de- 
stroyeid  a  portion  of  the  wire  fence  on  the 
west  side  of  said  E  )^  of  the  N.  £.  M  of  sec- 
tion 2,  Tp.  2  north,  of  range  18  east,  and 
drove  across  said  premises  witb  teams, 
and  used  a  certain  portion  of  said  prem- 
ises as  a  public  blKbway.and  left  the  fence 
open,  so  that  stock  would  enter  upon  said 
plaintiff's  premises,  and  Injure  and  destroy 
tbe  growing  crops  thereon,  and  leaving 
tbe  same  open,  so  tbe  public  could  use  the 
same  for  traveling  across  with  teams  and 
otherwise.  Tbe  defendant  Fred  Stall,  Sr., 
is  the  owner  of  tbe  land  adjoining  plain- 
tiff's said  land  upon  tbe  west  side  thereof, 
and  that  the  same  is  not  inclosed  with  a 
fence,  and  Is  not  under  cultivation.  That 
defendants  threaten  to  continue  cutting 
said  fence  as  aforesaid,  and  travel  across 
plaintiff's  said  premises,  and  keeping  th« 
flame  open,  and  to  use  the  same  for  a  pub- 
lic highway,  and,  unless  restrained  by  tbis 
court,  will  continue  to  do  so,  to  tbe  irrep- 
arable damage  of  thin  plaintllT.  That  if 
defendants  are  allowed  and  permitted  to 
cut  said  wire  fence,  and  to  throw  said 
fence  open  and  keep  the  same  open,  and  to 
travel  upon  and  iftross  plaintiff's  said 
premises  as  aforesaid,  and  to  continue  to 
do  BO  as  if  the  same  was  n  public  highway 
where  no  public  highway  has  been  estab- 
lisbed,  and  thereby  disturb  plaintlO's  pos- 
session of  the  said  premises,  the  same  may 
ripen  into  an  easement  or  establishment 
of  a  public  highway,  to  the  irreparable 
damage  of  plaintiff."  Tbe  defendants,  in 
their  answer,  admit  plaintiff's  ownership 
of  the  lands,  and  Justify  the  trespass  by 
setting  up  that  in  the  year  1858  the  board 
of  county  commissioners  of  Cass  county 
established  and  opened  a  public  highway 
across  the  real  estate  descritied  in  the  pe- 
tition, and  that  said  road  has  never  been 
vacated,  but  that  about  the  month  of 
April;  1884,  the  plaintiff  unlawfully  erected 
across  said  public  road  or  highway  a  wire 
fence,  thereby  preventing  tbe  defendants 
and  the  public  from  tbe  free  use  of  said 
road,  and  has  ever  since  continued  to  so 
obstruct  and  impede  the  travel  over  the 
same.  The  answer  further  alleges,  in  sub- 
stance, that  in  the  year  1859  another  pub- 
lic road  was  located  over  and  across  the 
lands  in  dispute,  which  road  intersectg 
and  was  laid  and  located  over  a  portion 
of  the  public  road  previously  established, 
and  that  this  roadhasnever  been  vacated. 
For  a  further  answer  to  the  petition  the 
defendants  aver  that  tbe  lands  now  owned 
by  the  plaintiff  were  owned  by  the  Oreapo- 
Its  Town  Company  in  18.^9, and  about  said 
date  said  company  dedicated  a  portion  of 
said  lands  to  the  public  for  a  public  high- 
way; that  tbe  same  ht>s  been  used  by  the 
public  as  a  public  highway  or  road  unin- 
terruptedly fur  more  than  25  years,  until 
obstructed  by  the  fence  built  by  tbe  plain- 
tiff in  1884.  Tbe  plaintiff  replied  by  deny- 
ing each  allegation  of  new  matter  con- 
tained In  the  answer.  Trial  to  the  court, 
and  a  decree  was  entered  tr>r  the  plaintiff, 
perpetually  enjoining  the  defendants  from 
cutting,  tearing  down,  or  in  any  wise  dis- 
turbing tbe  fence  on  plaintiff's  land.  Tbe 
defpudanta  appeal. 

The  proof  shows  that  at*  the  time  the 
plaintiff  purchased  the  premises  in  contro- 
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veray,  in  the  year  1883.  they  were  unln- 
closed,  wild  pi-airie  landH,  auii  tbat  lu  tbe 
Hi>ring  of  that  year  he  fenced  the  eame 
with  a  post  and  three-wire  fence,  plowed 
tbe  lauds,  and  baa  each  siJbceedlng  year 
planted  tbe  same  to  crops.  The  fence  has 
been  repeatedly  opened  or  torn  down  by 
tbe  defendants,  and  they  have  traveled 
across  plalntlll's  premises  with  their 
teams,  and  threatened  to  keep  tbe  fence 
down  and  travel  across  said  lands,  on  the 
ground  tbat  tbe  plaintiff  bad  fenced  up  a 
public  road.  Evidence  was  Introduced  by 
the  defendants  tending  to  show  that  in 
1858  and  18.59  two  bigbwaya  were'  located 
and  established  across  these  premises  by 
the  county  commissioners  of  ('ass  county. 
The  plalutiti  attempted  to  show  that 
these  roads  were  subsequently  vacated. 
Steps  were  taken  many  years  ago  for  that 
purpose,  but  whether  the  proceeding's 
were  snfflcientit  is  unnecessary  now  to  de- 
termine, for  the  reason  there  was  ample 
testimony  in  tbe  bill  of  exceptions  from 
which  the  conclnslon  can  be  drawn  tbat 
the  road  established  by  the  county  com- 
missioners was  located  over  100  yards 
south  of  tbe  point  where  tbe  defendants 
opened  the  fence  and  traveled.  True,  the 
evidence  Is  conflictlnKas  to  tbe  exactloca- 
tion  of  tbe  road.  The  original  plat  and 
survey  of  tbe  road  made  by  A.  B.  Smith, 
the  county  surveyor,  on  March  22, 1858,  Is 
in  evidence,  and  Mr.  Smith,  who  surveyed 
the  road,  testified  positively  that  it  was 
located  about  130  yards  south  of  the  place 
where  the  fence  was  cut.  The  weight  of 
tbe  evidence  sustains  that  theory.  To 
justify  the  defendants  in  opening  tbe  fence 
it  devolved  upon  them  to  prove  by  a  pre- 
ponderance of  tbe  testimony  tbat  the 
highway  was  established  and  located  at 
that  pQlnt.  They  bad  no  right  to  remove 
tbo  fence,  or  travel  outside  the  limits  of 
the  road.  This  conclusion  is  so  well  set- 
tled tbat  the  citation  of  authorities  is  not 
deemed  necessary.  But  it  is  claimed  by 
counsel  in  the  brief  of  defendants  tbat  the 
existence  of  a  legal  road  across  the  prem- 
ises of  tbe  plaintiff,  and  at  the  point  where 
the  fence  was  cut  down,  is  established  by 
tbe  uninterrupted  travel  of  the  public  for 
more  than  25  years  prior  to  the  time  the 
same  was  fenced  by  tbe  plaintiff.  It  Is 
shown  by  tbe  evidence  that  plaintiff's 
lands,  prior  to  1884,  were  wild,  unculti- 
vated prairie,  and  had  never  been  fenced. 
Tor  more  than  20  years  tbe  public  bad 
traveled  across  the  laud,  but  tbe  line  of 
travel  varied,  and  was  not  confined  to  a 
particular  place.  It  does  not  appear  that 
daring  tbe  tune  necessary  to  bar  an  ac- 
tion to  recover  the  laud  tbe  public  trav- 
eled across  the  premises  with  the  knowl- 
edge or  assent  of  the  owner.  This  qnes- 
tion  was  involved  in  the  case  of  Uraham 
V.  Hartnett,  10  Neb.  517,  7  N,  W.  Rep.  280, 
and  was  decided  adversely  to  the  claim 
now  made  by  tbe  defendants.  Judge 
Lake,  in  the  opinion  in  tbat  case,  says: 
"But  when  it  is  sought  to  show'the  exist* 
ence  of  a  legal  public  road  by  user  alone, 
it  must  have  been  with  the  knowledge  of 
the  owner,  and  have  continued  the  length 
of  time  n^essary  to  bar  an  action  to  re- 
cover the  title  to  land,  which  in  this  state 
is  ten  years.    Manderschid  v.  Dubuque,  29 


Iowa,  78;  Daniels  v.  Railroad  Co.,85Iowa, 
129.  This  rule,  however,  does  not  apply 
when,  as  in  this  case,  the  user  is  of  wild, 
uninclosed  prairie  land.  State  v.  Railroad 
Co.,  45  Iowa,  189.  Therefore  tbo«xclusion 
of  the  proposed  testimony  of  tbe  witness 
Riley  and  others,  to  show  user,  was  not 
error,  there  being  no  acts  nor  declarations 
byHartnettindlcatIng  an  intention  on  bis 
part  permanently  to  surrender  the  track 
or  tracks  as  traveled  to  public  use. "  In 
our  view,  the  evidence,  considered  as  a 
whole,  fulls  to  establish  a  public  road  by 
user  at  the  place  the  fence  was  opened, 
and  that  tbe  defendants  were  trespassers. 
It  is  claimed  that  tbe  plaintiff  has  an 
adequate  remedy  at  law  in  an  cu;tion  for 
damages,  and  that  he  was  not  entitled  to 
an  Injunction.  Tbe  acts  of  ti-espass  com- 
plained of  were  of  frequent  occurrence, 
and  the  defendants  have  threatened  to  re- 
peat tbe  wrongful  acts.  Tbe  remedy 
would  not  be  adequate  to  require  the 
plaintiff  to  bring  an  action  at  law  every 
time  tbe  Injury  was  repeated.  He  is  en- 
titled to  relief  In  equity  by  injunction,  in 
order  to  prevent  a  multiplicity  of  salts.  8 
Pom.  Eq.  Jur.  S  1357.  and  note:  Warren 
Mills  V.  New  Orleans  Seed  Co..  (Miss.)  4 
South.  Rep.  298;  Council  Bluffs  v.  Stewart. 
51  Iowa,  385,  IN.W.  Rep.  628;  Bolton  v.Mc- 
Shane,  67  Iowa,  207,  25  N.  W.  Rep.  135; 
Tantlinger  v.  Sullivan,  80  Iowa,  218,  43  N. 
W.  Rep.  765;  Ladd  y.  Osborne,  (lowa.l  44 
N.  W.  Rep.  235;  Owens  v.  Crosset^t,  105  111. 
354.  Tiie  decree  of  the  court  beluw  was 
right,  and  is  affirmed.  The  other  Judges 
concur. 


Malcolm  et  al  v.  Hansbw. 
(Supreme  Cowrt  of  Nebraska.    May  6,  1891.) , 

BJMOBD  on  AFPBAL  — ReTIBV  or  iNSTBUOnOKS — 

Aj>veksi  Pobskssion. 

1.  Where  tbe  iostructions  nven  by  the  court 
are  not  set  out  in  tbe  reconf  error  cannot  be 
predicated  upon  the  refusal  of  the  court  to  give 
ceriain  instructions  which  were  asked,  the  pre- 
sumption being  that  tbe  court  did  Its  duty,  and 
gave  proper  instructions. 

2.  Upon  the  testimony  preserved  in  the  rec- 
ord, held,  that  the  defendant  had  acquired  title 
by  adverse  possession. 

(SyUabus  b]/  the  Court) 

Error  t&  district  court,  Douglas  county ; 
Nkvillk,  Judge. 

CoBgdon,Clnrkson  <&  Hunt,  tor  plaintiffs 
In  error.  Lake  Jk  Hamiltun,  for  defendant 
in  error. 

Maxwell,  J.  This  Is  an  action  of  eject- 
ment to  recover  tbe  undivided  one-half  of 
lot  7,  block  87;  lot  8,  block  231;  lota  — 
and  6,  in  block  234 :  lot  3,  in  block  249 ;  lots 
6  and  7,  in  block  2.51 ;  lot  4,  In  block  2o2, 
and  three-fourths  of  oiltlot268,— inthecity 
of  Florence,  Douglas  county.  Tbe  defend- 
ant, in  bis  answer,  denied  the  allegation 
of  the  petition,  and  pleaded  the  statute  of 
limitations.  During  the  trial  the  plain- 
tiffs' attorney  dismissed  tbe  action  as  to 
lot  7,  In  block  84,  and  the  jury  returned  a 
verdict  for  the  defendant,  except  as  to  lot 
6,  In  block  234,  and  all  that  part  of  outlot 
268  east  of  the  railroad.  A  motion  for  a 
new  trial  was  filed,  and  thedefendant  was 
required  to  disclaim  title  to  tbe  audivlded 
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one-bait  of  lot  7,  block  87,  wblch  be  did, 
whereupon  the  court  overruled  the  mo- 
tion for  a '  new  tri&l,  and  rendered  Judg- 
ment on  the  veriltct.  In  some  way  which 
does  not  appear  the  Inatrnctions  given  by 
the  court  on  the  trial  were  misplaced  or 
lost,  and  do  not  appear  in  the  record.  The 
plaintiffs  in  error  nevertheless  claim  that 
the  court  erred  in  refusing  to  give  certain 
instructions  set  out  in  the  record.  For 
aught  that  appears,  the  instructions  asked 
may  have  been  given  by  the  court,  and,  II 
so,  it  would  be  Improper  to  repeat  them 
to  the  jury,  and  thus  give  them  undue 
weight.  The  Invariable  rule  In  this  court 
has  been,  In  cases  where  error  is  assigned 
tor  the  refusal  to  give  instructions,  to  re- 
quire the  instructions  given  to  be  set  out  in 
the  record,  so  that  It  may  appear  that  the 
Jury  were  not  directed  as  to  the  law  on  the 
points  stated.  All  presumptions  are  In 
favor  of  the  court  below,  and  error  must 
afBrmatlvely  appear  to  warranta  reversal 
of  the  Judgment.  The  Instructions,  there- 
tore,  cannot  be  considered. 

2.  It  Is  claimed  that  the  evidence  Is  not 
sufficient  to  sustain  the  verdict.  The  de- 
fendant was  called  as  a  witness  in  his  own 
behalf,  and  on  his  direct  examination  tes- 
tified as  follows:  "Question.  You  went 
into  possession  of  it  In  June,  ISrS?  An 
swer.  Yes,  sir.  Q.  What  lots?  A.  251; 
two  lots,  1  think,  In  block  251.  Q.  What 
are  the  numbers  of  the  lots  in  251?  A.  I 
think  you  hare  got  my  list  of  them.  Q. 
6  and  7  In  251  ?  A.  Yes,  I  think  that  Is  It. 
Q.  Have  you  a  map  there?  A.  Yes,  sir. 
Q.  Just  refresh  your  recollection  from  the 
map.  A.  Lots  6  and  7,  in  2.51.  Q.  Now, 
what  did  you  do  upon  taking  possession 
of  those  lots  6  and  7,  in  251  ?  A.  In  Sep- 
*tember  the  same  year  I  bought  them  In 
tor  taxes.  Q.  That  was  In  1875?  A.  No, 
sir;  It  was  the  next  year.  In  the  tall.  I 
bought  them  in  for  taxes.  Q.  What  did 
you  do  on  taking  possession  In  1R76?  A. 
There  was  a  fence  on  it.  I  planted  a  lot 
of  grapes  on  it.  Q.  It  was  fenced?  A. 
Yes,  sir.  Q.  Who  built  that  fence?  A. 
Man  by  the  name  of  Paulsen.  He  is  in 
Europe  now.  He  Is  there  now  six  years. 
He  worked  for  me  nntli  the  tali  of  1876. 
Q.  Then  he  went  to  Europe?  A.  No,  sir; 
he  went  to  Omaha  for  t  woyears,  and  then 
he  went  to  Europe.  Q.  You  put  out  grape- 
vines wbatyear?  A.  I  put  outsome  trees 
and  grape-vinesin  tbetall  otl876  and  some 
the  next  spring.  At  that  time  there  was 
no  one  wanted  Florence  property,  and 
every  one  fenced  In  what  they  wanted. 
You  could  buy  all  that  yon  wanted  for 
two  dollars  a  lot.  Nobody  wanted  to 
pay  taxes  on  It.  Q.  How  have  you  used 
those  lots  6  and  7  since  that  time?  A.  I 
have  used  It  for  fruit  right  along.  It  has 
been  cultivated  every  year.  Q.  Since 
1875?  A.  Yes.  sir.  Q.  Inclosed  during  all 
that  time?  A.  Yes,  sir.  Q.  Who  has  been 
In  possession  during  all  tbat  timet  A.  I 
have  been  in  possession  during  all  that 
time.  Q.  Has  your  possession  ever  been 
questioned  by  any  one  until  this  suit  was 
commenced?  A.  No.slr.  Q.  Whoclairoed 
to  be  the  owner  of  that  property  all  that 
time?  A.  I  claimed  to  be  the  owner  all 
the  time.  I  paid  the'taxes.  I  paid  back 
taxes  from  1800.    Q.  You  paid  op  the  back 


taxes?  A.  Yes, sir.  Q.  From  what  time? 
A.  From  1860  and  a  little  later.  Q.  Since 
you  went  Into  possession  In  1875  yoa  paid 
the  taxes?  .  A.  Yes,  sir;  and  collected 
everything  that  was  back  on  It.  Q.  At 
the  time  this  suit  was  commenced,  you 
were  then  in  pospession?  A.  Yes,  sir.  Q. 
And  still  in  possession?  A.  Yes,  sir.  Q. 
And  claimed  to  be  the  owner  during  all 
that  time  until  now?  A.  Yes,  sir.  Q. 
What  other  lots.  If  any,  did  yon  take  pos- 
session ot,  and  when?  A.  Uutlot  268.  I 
took  possession  of  it  in  1876,  and  1  rented 
outlot  267.  I  fenced  them  in  together, — 
and  block  ^0, — I  fenced  them  In  together. 
Q.  When  did  you  take  possession  of  It, — 
of  outint  268?  A.  It  was  some  time  In 
the  summer  of  '76.  It  was  the  centennial 
year.  Q.  Now,  about  what  time  In  1876? 
Fix  the  date  as  near  as  you  can.  Yon 
say  it  was  some  time  during  the  summer? 
A.  It  was  qarly  in  the  summer,  because 
I  wanted  to  use  it  for  pasture.  Mr.  Ricker 
had  a  fence  between  49  and  50.  We  bad  an 
agreement  I  should  use  his  fence.  We 
should  keep  tbat  fence  up  for  lot  3.  In  SM9, 
thaMs  In  thiB  suit.  Mr.  Bicker  had  his 
stable  on  that.  We  should  keep  the  fence 
up  between  us.  Q.  He  became  lessee  un- 
der you  of  what  lot?  A.  Lot  3,  In  249. 
He  had  all  his  stables  on  tbat  when  I  came 
out  here.  Q.  Now,  what  improvement 
did  you  put  on  outlot  268?  A.  Only 
fences.  It  has  been  flooded  with  water  un- 
til tbis  year.  I  could  not  do  anything  on 
It.  I  tried  to  put  grass  on  it,  but  could 
not.'  I  used  It  tor  pasture.  Q.  You  fenced 
It,  however?  A.  Yes,  sir.  Q.  What  year? 
A.  In  the  summer  of  76,  after  I  had  had 
my  fence  on  2  or  3  years,  the  railroad  pat 
another  fence  along-side  mine.  I  tore  mine 
down  and  Joined  theirs.  Q.  You  had  an 
Inclosure  by  Joining  your  fence  to  the  rail- 
road company's?  A.  Yes,  sir.  Q.  Have 
you  be«n  in  possession  of  tbat  ever  since? 
A.  Yes,  sir.  Q.  And  to  the  present  time? 
A.  Yes,  sir.  Q.  Claimlngto be  the  owner? 
A.  Yes,  sir.  Q.  Has  any  one  disputed 
your  possession  from  the  time  you  went 
In  possession  early  In  1876  to  the  present 
time,  until  this  suit  was  commenced?  A. 
No,  sir.  Q.  What  bare  you  done  as  own- 
er during  all  tbat  time?  A.  Paid  the 
taxes.  Q.  No  matter;  yoa  have  tbe  re- 
ceipts; you  can  state  generally.  A.  On 
tbat  lot  I  paid  taxes  for  every  year  from 
1860.  Q.  You  had  it  Inclosed,  and  have 
been  in  possession  since  early  in  the  sum- 
mer of  1876  to  the  present  time?  A.  Yes. 
sir.  Q.  Now,  this  lot  8,  In  249,  you  say 
Mr.  Bicker  leased,  that  from  you.  When 
did  you  make  that  arrangement  with  Mr. 
Bicker?  A.  When  I  put  that  fence  there 
on  the  bottom  his  was  Joining.  I  told 
him  If  be  would  keep  tbat  fence  up  tor  the 
use  of  his  lot.  He  said  he  would.  Final- 
ly, In  2  or  8  years  afterwards,  he  gave 
It  up  to  me.  I  fenced  It  myself.  Q.  From 
1876  until  2  or  3  years  afterwards  he  was 
in  possession  under  you  under  the  ar- 
rangement you  had  with  bim?  A.  Yes, 
sir.  Q.  What  other  lot.  It  any,  did  you 
take  poBseasion  of,  of  these  In  controversy  ? 
A.  Four,  in  252.  Q.  When  did»  you  take 
possession  of  that?  A.  The  same  sum- 
mer. Q.  What  time  In  tbe  summer  of  '76? 
A.  Early  In  the  summer.    Q.  How  early- 
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do  you  tblnk?  Fix  the  time  aa  near  as 
yon  can.  A.  I  think  it  wan  bo  early  that 
tlie  man  when  be  dug  the  holes  struck 
frost  in  the  ground.  I  bought  800  fence- 
posts  from  the  U.  P.  Railroad  in  1876.  I 
used  them  to  fence  that.  Q.  You  used 
them  in  fencing  tbls  ground?  A.  I  had  a 
man  haul  them  home  in  the  winter-time. 
Some  I  had  left  I  put  in  my  grape  vines. 
Q.  What  did  you  do  on  lot  4,  block  2b2, 
besides  fencing  it?  A.  Plowed  it  up,  and 
cnltivated  it.  Q.  It  has  been  in  cultiva- 
tion since?  A.  Yes,  sir.  Q.  What  did 
you  raise  on  it?  A.  Com  and  potatoes, 
and  so  forth.  Q.  Who  has  paid  the  ta:(es 
on  the  pDperty  since  that  time?  A.  I 
have.  Q.  Has  your  possession  or  rights 
of  tbe  property  been  qui>8tloned  since  the 
time  yon  took  possession  in  1876— in  the 
spring  of  1876— up  to  the  time  of  the  com- 
mencement of  this  suit?  A.  No,  sir,  Q. 
Hare  you  been  disturbed  at  all?  A.  No, 
sir.  Q.  What  have  you  on  this  lot, if  any- 
thing? A.  Corn.  Q.  What  other  lot,  if 
any?  A.  Tbe  others  I  didn't  take  posses- 
sion of  the  next  year.  I  had  it  plowed  by 
Mr.  Powell.  Q.  Who  plowed  It?  A.  I 
think  it  was  Lafayette  Powell,  Q.  What 
year?  A.  I  think  it  was  the  summer 
of  '78.  Q.  Wbat  did  he  plow?  A.  He 
plowed  two  blocks.  Q.  You  took  posses- 
sion by  way  of  plowing  wbat  lots?  A. 
It  was  block  234  and  285.  Q.  There  was 
lot  23  and  6,  In  284.  Now  take  lot  6.  in  284 ; 
when  did yuubavethst plowed?  A.  ihad 
it  plowed  in  the  summer  of  '76;  It  was  not 
fenced  until  the  next  year.  I  rented  it  out 
toa  man  named  Bayless.  Q.  What  time  In 
the  year  1S76  did  yon  have  It  fenced?  A. 
It  was  not  fenced  until  1877.  Q.  You 
took  possession  at  what  time  in  the  sum- 
mer of  1876?  A.  I  think  Mr.  Powell  can 
reroeniber  what  time  it  was  In  the  sum- 
mer. He  had  a  span  of  oxen  to  plow 
with.  It  was  Id  the  summer,  I  think,  of 
'7B,— In  the  early  part  of  the  summer.  It 
was  hard  plowing;  there  was  so  much 
sumach.  Q.  What  did  you  have  it  plowed 
for?  A.  I  wanted  it  cultivated.  Q.  Yon 
plowed  it  for  the  purpose  of  cultivating 
It?  A.  Ye8,sir.  Q.  Did  any  one  else  before 
yon  have  any  plowing  done  there  on  that 
lot?  A.  No,  sir.  Q.  You  Inclosed  it  with 
a  fence  tbe  following  year?  A.  Yes,  sir. 
Q.  Wbat  have  you  done  with  It  since? 
A.  I  rented  it.  Q.  To  whom?  A.  To  dif- 
ferent parties?  Q.  They  have  been  ten- 
ants under  you?  A.  Yes.  sir.  Q.  Whose 
possession  is  it  in  now?  A.  It  is  In  my 
possession.  Every  fall  It  comes  In  my 
possession.  Q.  You  lease  it  outevery  year 
in  the  spring?  A.  Yes,  sir.  Q.  You  have 
been  tbe  landlord  and  proprietor  ever 
since  1876,— since  you  plowed  It?  A.  Yes, 
sir;  T  have  paid  the  taxes.  Q.  Yon  paid 
the  taxes  how  loug?  A.  I  paid— there 
was  '60  and  '61, 1  paid  back  taxes.  There 
was  nothing  back  on  It  until  '78  and  '74. 
Since  that  time  I  have  paid  all  the  taxes 
right  along.  Q.  Is  that  now  Inclosed? 
A.  Yes,  sir.  Q.  Have  you  been  disturbed 
In  your  ownership  of  that  property  from 
tbe  time  you  took  possession  and  com- 
menced plowing  In  1876  up  to  the  com- 
mencement of  this  suit?  A.  No,  sir.  Q. 
Is  therA  any  other  of  the  property  In  con- 
troversy In  this  salt  that  you  took  pos- 


session of  by  yourself  or  tenants?  A. 
There  is  lot  7,  in  block  84.  I  rented  It  out 
to  Mr.  Reeves.  They  have  been  paying 
me  fifty  cents  a  year  rent  tor  It.  Q.  Wben 
did  yon  take  possession  of  that?  A. 
They  began  to  pay  me,  I  think  It  was  in 
'7S:  and  I  had  one  of  his  %  acre  lots  fenced 
In  block  250.  We  had  an  undprstandlng 
we  should  have  what  other  lots  were  In- 
side his  fence,  and  I  should  fence  that 
other  one  In  my  pasture.  They  had  a 
good  many  of  mine.  I  thought  I  didn't 
get  enough  rent.  He  paid  me  fifty  cents  a 
year,  and  I  paid  him  one  dollar.  Q.  You 
paid  talm  rent  and  he  paid  you  rent?  A. 
Yes,  sir.  Q.  When  did  you  commence  pay- 
ing your  rent?  A.  I  think  It  was  '78. 
He  paid  roe  the  first  year.  He  knew  all 
tbe  time  I  was  the  owner  of  it.  Q.  You 
rented  it  of  whom  ?  A.  William  Reeves. 
Q.  Any  other  lot  you  took  possession  of? 
A.  Lot  7,  in  block  87.  I  bought  that  of 
Mr.  Perry.  He  bought  that  at  the  sale. 
I  have  got  him  here.  He  will  know  who 
he  sold  it  to.  It  bad  been  sold  2  or  3 
times.  Q.  This  lot  7,  in  block  877  A. 
Yes,  sir.  Q.  Under  what  purchase  did 
you  obtain  that  lot?  A.  I  got  a  warran- 
ty deed  from  a  man  named  Morrow.  A. 
When?  A.  It  was  a  year  and  a  half  ago. 
There  is  a  big  house  on  that,  with  about 
fl,500  of  improvements  on  It.  Q.  How 
long  has  that  bouse  been  built?  A.  I 
don't  remember.  I  think  Mr.  Perry  can 
tell  better.  He  bought  It  at  the  sale,  and 
he  sold  it  to  a  man  by  the  name  of  Bay- 
less,  and  Bayless  sold  It  to  Morrow.  Q. 
What  improvements  are  there  on  lot  7  in 
87?  A.  There  is  a  house  16x40,  and  then 
there  is  a  wing,  I  should  judge,  16x18  or 
16x20.  There  are  a  lot  of  trees  and  a  nice 
picket  fence  in  front,  and  a  bam  that  is 
not  much  account.  I  consider  the  im- 
provements from  91i200  to  fl,500.  It  Is  a 
new  bouse,  with  a  good  foundation,  with 
tbree  good  chimneys  on  it?  Q.  You  pur- 
chased that  about  how  long  ago?  A.  It 
was  In  the  spring . "  He  also  testi- 
fies that  lot  e,  in  block  251,  was  planted 
with  grapes,  and  that  lot  7,  In  the  same 
block,  was  fenced;  that  outlot  268  was 
fenced  and,  used  as  a  pasture;  that  lot  8, 
in  block  249,  was  used  tor  tbe  same  pur- 
pose. The  testimony  of  the- defendant  is 
corroborated  by  other  witnesses,  and  the 
real  estate  which  the  Jury  awarded  him  Is 
clearly  shown  to  be  his  by  adverse  posses- 
sion. 

The  question  has  been  so  frequently  de- 
cided by  this  court  that  it  Is  scarcely  nec- 
essary to  cite  the  cases.  In  Crawford  v. 
Galloway,  (Neb.)  45  N.  W.  Rep.  628,  the 
adverse  possession  was  maintained  by 
cultivating  tbe  block  for  more  than  10 
yeans,  and  It  was  held  to  be  sufficient; 
and  the  same  rule  had  previously  been  an- 
nounced In  Tourtelotte  v.  Pearce,  27  Neb. 
57,  42  N.  W.  Rep.  915;  Tex  v.  Pflug,  24 
Neb.  666,  89  N.  W.  Rep.  839;  Levy  v.  Yerga, 
25  Neb.  766, 41  N.  W.  Rep.  778 ;  Gue  v.  Jones, 
26Neb.641,41N.W.Rep.565:  andlnScfaock 
V.  FallsClty,  ante, 468,  (recently  decided  by 
this  court.)  Many  other  cases  to  thesame 
effect  could  be  cited.  It  is  contended  on 
behalf  of  the  plaintiff  that  as  to  some  of 
the  real  estate  awarded  him  by  the  ver- 
dict of  the  Jury  his  possession  was  not  ad- 
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verse,  because  In  bts  testimony  he  says 
that  he  bouKbt  the  property  at  tax-sale, 
in  order  to  hare  the  owner  redeem  tbe 
same.  An  examination  of  the  testimony, 
however,  shows  that  tbe  lots  to  which 
tbe  cross-examination  refers  weresltuated 
in  blocks  286,  237,  and  241,  and  were  pur- 
chased in  the  year  1875,  and  were  not  in 
controversy  in  this  action.  There  is  no 
error  in  tbe  record,  and  the  Judgment  is 
affirmed.    The  other  judges  concur. 


Bhodes  v.  Thomas. 
Bhodbs  t.  Hatelik. 
{Supreme  Cou/rt  of  Nebraska.    May  6, 1891.) 
Tbial  bt  C!oukt— Findinos. 
When  sn  action  at  law  is  tried  to  a  court 
without  a  jury,  the  finding  of  fact  by  such  court 
is  a  sulwtitute  for  and  stands  in  lieu  of  a  vei^lict 
of  a  lury,  and  need  be  no  more  specific  than  the 
verdict  of  a  jury  vpon  the  same  pleadings  and 
evidence.    Bansdell  v.  Fatnam,  U  Neb.  648,  10 
N.  W.  Rep.  611. 
{SyUabus  by  the  Court.) 

'  Error  to  district  court.  Valley  county ; 
TiFFANT,  JndgA 

A.  M.  Bobbins,  for  plaintiff  in  error.  A. 
Norman  and  E.  M.  CofBa,  for  defendants 
In  error. 

Cobb,  C.  J.  The  two  causes  stated  are 
brought  on  error  from  the  district  court 
of  Valley  county  by  the  same  plaintllf  in 
error,  and  are  considered  and  reported  to- 
gether, as  Involving  the  same  or  like  ques- 
tions. On  October  17, 1888,  Thomas  recov- 
ered a  judgment  against  Bhodes  for  f69.16, 
rendered  by  J.  M.  Provlns,  a  justice  of  the 
.peace,  and  for  costs.  On  the  same  day 
Havelik  recovere«l  a  judgment  against 
tbe  same  party  for  f  17.22,  rendered  by  tbe 
same  justice,  and  for  costs.  The  justice 
entered  bis  judgment  as  follows:  "Octo- 
ber 17,  1888, 9  A.  M.  Court  convenes,  and 
defense  proceed  with  examination  of  wit- 
nesses, after  which  case  is  argued  by  at- 
tomeys,  and  submitted  to  tbe  coivrt  with 
tbe  following  finding:  October  17,  1888. 
After  hearing  the  evidence,  it  Is  therefore 
considered  by  me  that  tbe  plaintiff  have 
and  recover  from  the  defendant  the  sum 
of  f69.16,  together  with  costs,  taxed  at 
949.16."  The  language  In  the  other  case 
is  exactly  the  same  except  as  to  the 
amount  of  judgment.  The  plaintiff  in  er- 
ror, in  his  brief,  states  that  after  a  tran- 
script had  been  issued  in  each  case,  and 
a  petition  In  error  filed  in  each  case,  in  the 
district  court,  tbe  justice  of  the  peace  pro- 
cured the  papers  from  tbe  district  clerk, 
and  Inserted,  by  interlineation.  In  tbe 
transcript,  and  also  on  bis  docket,  after 
the  word  "  finding  "  in  one  case  the  words, 
"of  $69.15,  due  from  defendant  io  plain- 
tiff, "  and  in  the  other  case,  in  the  tran- 
script, after  the  word  "finding,"  the 
words,  "  of  f  17.22,  from  defendant  to  plain- 
tiff.'' Tbe  words  so  interlined  were,  on 
motion  in  the  district  court,  stricken  out 
as  immaterial,  and  unlawfully  inserted; 
but  tbe  court  still  held  that  the  judgment 
was  good,  without  any  further  finding  of 
facts,  and  affirmed  tbe  judgment  of  the 
lower  court.  The  plaintiff  in  error  con- 
tends that  there  la  no  finding  of  facts  to 


support  tbe  judgment  of  tbe  justice's 
court,  and  that  It  was  error  of  the  dis- 
trict court  to  affirm  it:  that  the  cause  uf 
action  and  defense  eacb  consisted  of  Items 
and  charges  of  claims  and  counter-claims, 
and  that  a  Judgment  cannot  be  upheld 
that  makes  no  findings  upon  the  factn  or 
items  of  the  respective  bills  of  the  parties 
either  in  favor  ol  one  or  the  other  contest- 
ing claimant;  and  cites  the  case  of  Cross- 
ley  V.  Steele,  13  Neb.  221,  13  N.  W.  Kep. 
175,  In  which  tbe  court  says :  "Section  297 
of  the  Civil  Code  clearly  provides  that  !■ 
all  actions  tried  by  them  there  must  be  a 
general  finding,  nnd  if  requested,  and 
when  requested  by  one  of  the  parties,  a 
special  finding ;  and  if  this  finding  is  un- 
certain or  Indefinite  it  will  not  maintalB 
a  judgment;"  and  "tbe  necessity  of  a  find- 
ing seems  to  t>e  as  great  in  cases  tried  be- 
fore a  justice  of  the  peace  as  in  cases  tried 
in  courts  of  rei:ord.  There  mu6t  therefore 
be  a  finding  of  facts  in  all  cases  tried  be- 
fore a  justice  of  the  peace  where  a  jury  Is 
waived."  That  a  judgment  is  not  a  find- 
ing, nor  a  finding  of  fact  a  judgment. 
Brouoty  v.  Daniels,  23  Neb.  164,  Wi  N.  W. 
Bep.  468.  That  It  Is  the  right  of  the  plain- 
tiff to  know  upon  what  findings  of  fact  the 
court  bases  its  judgment;  and  if  there 
stands  upon  the  record  tbe  bare  and  naked 
decree  of  court  that  plaintiff  or  defendant 
recover,  without  first  finding  anything 
due  from  one  to  the  other,  or  without  find- 
ing the  issues  generally  In  favor  of  one  or 
the  other,  it  deprives  the  parties  of  a  right 
which  they  are  by  statute  as  well  as  com- 
mon law  entitled  to,  to- wit.  to  know 
why  the  Judgment  so  stands  against 
them, and  what  finding  of  facts  that  Judg- 
ment is  to  make  operative.  The  finding 
gives  dii-ection  to  the  Jodgment,  and  the 
judgment  gives  effect  and  force  and  carries 
Into  operation  the  finding.  That  if  the 
finding  is  obscure  or  uncertain  it  will  not 
support  a  judgment.  Sprlck  v.  Wtuibing- 
tonCo.,  .S  Neb.  255;  Demming  ▼.  Weeton. 
16  Wis.  236.  That  it  should  be  as  specific 
as,  and  stands  in  tbe  place  of,  a  verdict. 
Uansdell  v.  Putnam.  15  Neb.  644, 19  N.  W. 
Bep.  611.  We  consider  that  portion  of  tbe 
plaintiff  in  error's  argument  referring  to 
certain  words  of  tbe  Justice's  transcript 
and  finding  ordered  to  l>e  stricken  out  in 
the  district  court  as  not  material  to  tbe 
consideration  of  tbe  case. 

The  question  is  not  raised  that  there 
was  not  a  judgment  rendered  in  the  Jus- 
tice's court,  but  simply  the  one  proposi- 
tion, is  there  a  sufficient  finding  to  sap- 
port  the  judgment?  In  the  case  of  Bans- 
dell V.  Putnam,  15  Neb.  643, 19  N.  W.  Bep. 
611,  analogous  to  the  present  one,— the 
justice's  entry  of  the  judgment  was  in  the 
words:  "After  hearing  and  duly  weighing 
the  testimony  and  authorities,  it  was 
found  by  this  court  that  tbe  plaintiff  have 
and  recover  of  the  defendants,  Bansdell 
and  Beed,  tbe  sum  of  f  29.60,  as  due  him 
for  services  and  labor  done  and  performed, 
and  for  costs  of  this  suit,  taxed  as  fol- 
lows."  The  difference  between  this  prece- 
dent and  the  example  under  cunsidoration 
seems  to  be  insignificant  and  immaterial. 
The  errors  assigned  and  argued  were:  (1) 
The  justice  made  no  finding  of  fact.  (2) 
If  he  did,  It  was  not  sufficiently'  definite 
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and  co^aln.  (8)  And  is  not  responsive  to 
all  the  Issues,  and  the  district  cnnrt  erred 
In  affirming  tlie  jadsment.  All  these  qaes- 
tions  were  presented.  The  court  held  that 
"the  ttnding  n(  facts  by  a  court  Is  In  (act 
a  snbstltation  tor  the  verdict  ot  a  lury. 
Had  there  been  a  Jury  In  tbid  case  a  proper 
verdict  would  have  been:  'We,  the  jury, 
find  for  the  plaintiff,  and  assess  his  dam- 
ag^es  at  $29.50.'  That  verdict,  applied  to 
the  claim  of  the  plaintiff  and  the  counter- 
claim of  the  defendants,  would  have  said 
in  effect  that  the  jury  found  the  balance 
ol  that  amoant  due  to  the  plaintiff  on  his 
acconiit  after  allowing  alt  that  the  defend- 
ants were  entitled  to  on  their  cunnter- 
daim.  That,  as. I  understand  It,  is  in 
effect  said  by  the  finding  ot  the  Justice  of 
the  peace  in  this  case.  There  wcw  only  the 
onelssne  to  be  tried  by  the  Justice ;  that 
was  the  state  of  accounts  between  the 
plaintiff  and  defendant,  as  proven  at  the 
trial. "  In  examining  the  aotborities  cited 
by  plaintiff  in  error  I  find  that  in  the  case 
of  Sprlck  v.  Washington  Co.,  S  Neb.  256, 
and  the  case  of  Demming  v.  Weston,  15 
Wis.  286,  there  was  no  finding  of  fact 
whatever,  nor  even  an  attempt  to  make 
one.  In  these  cases  it  was  not  a  qoestion 
of  whether  the  finding  was  sufficient,  bot 
the  court  says  that  there  was  no  finding 
whatever;  and  the  same  applies  to  the 
case  of  Crossley  v.  Steele,  IS  Neb.  231, 13 
N.  W.  Hep.  17.<>,  cited  by  the  piaintia  In  er- 
ror. The  finding  in  the  case  before  us 
may  not  be  written  in  as  formal  a  manner 
as  is  sometimes  customary.  There  is  no 
prescribed  form  that  Jnstlces  of  the  peace 
uniformly  follow,  but  it  Is  substantially 
within  the  requirement  of  the  statute.  In 
the  case  of  Garrett  v.  Wood,  3  Kan.  231, 
the  court  says :  "The  language  ta  the  alle- 
gation Is  that  the  justice  rendered  judg- 
ment for  the  sum  of  f  96.00,  the  value  ot 
said  property,  or  a  return  thereofj  and 
also  $20.00  damages,  and  tor  costs.  Now 
this,  as  properly  described.  Is  not  a  judg- 
ment for $115.00,  bnt  a  Judgment  lor$96.00, 
or  the  return  of  the  property  and  $20.00 
damage.  It  may  not  have  been  formally 
written,  but  It  Is  substantially  In  the  form 
required  by  the  statute.  Some  allowance 
must  be  made  for  informalities  in  the  rec- 
ords made  by  these  officers.  They  are 
chosen  from  the  body  of  the  people,  wltli 
reference  to  probity  and  good  sense, 
rather  than  legal  learning,  and  are  not 
presumed  to  be  experts  in  forms  and  tech- 
nicalities. Their  acts,  however  informal, 
if  substantially  in- accordance  with  law, 
are  to  be  upheld.  When  it  can  be  ascer- 
tained from  their  dockets  that  they  have 
in  rabstance  carried  out  the  requirements 
of  the  law,  a  mere  technical  defect  or  in- 
formality should  not  be  held  sufilcient  to 
vitiate  the  proceedings."  In  the  case  of 
Degering  v.  Flick.  14  Neb.  449,  16  N.  W. 
Rep.  824,  the  court  says :  "This  court  will 
construe  proceedings  of  a  Justice  of  the 
peace  very  liberally  in  all  matters  of  mere 
form;  nnr  will  a  purely  technical  objec- 
tion be  sufficient  cause  for  a  reversal  uf 
the  case,  unless  the  person  complaining 
ot  the  error  has  suffered  injury  thereby. 
It  is  the  pollcjr  of  the  law  to  encourage 
trials  upon  the'  merits,  in  order  that  jus- 
tice may  be  administered ;  and  be  tliat  re- 


lies  upon  purely  technical  grotmds  for  the 
reversal  of  a  case  must  show  that  he  has 
sustained  injury  by  the  alleged  errors." 
The  judgment  of  °  the  district  court  i* 
affirmed.    The  other  Judges  concur. 


Orrr  of  Linoolw  v.  Staley. 

(Supreme  Cowrt  of  Nebraska.    May  8,  1891.) 

AssiQNUBXT  or  Ciata  os  Docket  —  Absbnos  ov 

ATTOBNBT  — AbSENCB  of  WlTKESBES—  COKTIN- 

0A11OE— New  Tkiau  , 

1.  A  district  court  has  anthoril^  to  make  a 
reassignment  of  the  oases  on  the  docket,  so  as  to 
faoilitate  tlM  dispatch  of  business  before  the 
oonrt,  and,  if  snoh  reassignment  does  not  take 
efleot  for  two  or  three  days  after  the  order  is 
made,  so  that  a  party  has  a  reasonable  opportu- 
nity to  summon  his  witnesses,  It  will  not  be  error 
to  proceed  with  the  trial  of  a  case. 

8.  An  attorney,  having  an  important  case  in 
court,  in  a  friendly  oonversation  with  one  of  the 
Judges  of  the  district  stated  ttiat  he  was  al>ont  to 
go  to  Washington  to  attend  the  hearing  of  a  case 
Before  the  United  States  supreme  court,  and  that, 
as  his  case  in  the  district  court  was  set  for  the 
SKth,  he  would  try  and  return  prior  to  tnat  time,. 
and  l>e  prepared  to  try  the  case.  The  Judee  ex- 
pressed the  opinion  that,  in  all  probability,  the 
criminal  business  before  the  court  would  uocupy 
the  attention  ot  the  court  until  the  81th  Inst  The 
orlmlnal  Inisinesswas  tried  before  another  judge, 
and  disposed  of  by  the  14th  of  the  month.  Both 
Judges  thereupon  made  a  new  assignment  of  the 
oases  on  the  docket,  to  take  effect  on  the  follow- 
ing Monday,  and  the  case  spoken  of,  being 
reached  under  the  new  assignment,  was  tried  he- 
fore  the  return  of  the  attorney  from  Washington. 
Held  no  error. 

■  8.  Where  a  case  is  called  which  a  party  is 
not  prepared  to  try,  he  should  move  for  a  contin- 
uance, stating  the  grounds  on  which  a  contin- 
uanoe  is  sought,  supported,  if  necessary,  by  affi- 
davits. 

4.  Where,  after  a  trial  has  begun,  a  party 
discovers  that  some  of  his  witnesses  ate  not 
present,  and  he  cannot  safely  proceed  without 
their  testimony,  he  should  show  those  facts  to 
the  court  t>y  affidavit,  together  with  a  statement 
of  facts  as  to  the  diligence  used  by  him  to  pro- 
cure their  attendance,  and  ask  to  have  ths  case 
deferred,  or  for  leave  to  withdraw  a  juror,  and 
continue  the  cause  at  his  costs,  if  he  is  at  t&nlt, 
to  a  later  day  in  the  term.  He  cannot  proceed 
with  Ihe  trial,  and,  after  a  verdlot  against  him, 
rely  npon  tliese  facta  as  grounds  for  a  new  trial. 

5.  verdict  held  to  be  fully  sustained .  by  the 
evidence. 

6.  The  essential  fact  as  to  the  condition  of  the 
sidewalk  was  that  it  was  in  a  broken  and  unsafe 
condition. 

(SyUalms  by  Che  Court) 

Error  to  district  court,  Lancaster  coun- 
ty; Chapuan,  Judge. 

O.  Af.  Lambertaon  and  B.  J.  Wbltmore, 
tor  plaintiff  in  error.  E.  P.  Holma  aAd  J. 
K.  Webster,  for  defendant  In  error. 

Maxwbli„  J.  This  action  was  brought 
In  the  district  court  ot  Lancaster  county 
by  the  defendant  in  error  against  the 
plaintift  in  error  to  recover  damages  tor 
injuries  sustained  by  ber  caused  by  a  de- 
tective sidewalk  in  thatclty.  The  Jury  re- 
turned a  verdict  In  favor  of  the  defendant 
In  error  for  the  sum  of$l,250,  and,  a  motion 
for  a  new  trial  having  been  overruled, 
judgment  was  entered  on  the  verdict. 
One  ot  the  principal  errors  relied  upon  by 
the  plaintiff  in  error  is  the  alleged  irregu- 
larity ot  the  court  in  ordering  the  case  tor 
trial  before  the  time  set  in  tbe  printed 
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docket.  In  Bopport  of  this  contention, 
the  attorney  for  the  city  filed  the  follow- 
ing afBdavit:  "  Q.  M.  Lambertson,  being 
first  duly  sworn,  upon  hia  oath  eaya  that 
he  Is  the  city  attorney  of  the  city  of  Lin- 
coln, defendant  In  the  above-entitled  ac- 
tion; that  on  Monday,  February  10, 1890, 
this  afiiant  left  the  city  of  Lincoln  to  at- 
tend to  an  action  in  the  aapreine  court  of 
the  United  States  at  Washington,  D.  C. ; 
that,  before  leaving,  this  affiant  had  made 
arrangements  with  regard  to  all  cases  In 
which  ho  was  httomey  then  pending  in 
the  district  court  of  Lancaster  Co.,  and 
which  were  aet  lor  trial  within  the  time 
the  afiiant  expected  to  be  absent,  which 
waa  about  ten  daya ;  that  this  case  was 
nnml)er  24  on  the  law  docket  of  the  Feb- 
ruary term  of  said  court,  and  was  set  for 
trial  Monday,  February  24,  1890;  that, 
when  affiant  departed,  the  court  and  jury 
were  then  engaged  upon  the  tiial  of  crim- 
inal cases  In  said  court,  and  affiant  waa 
Informed  and  saw  by  the  printed  docket 
that  th«  court  and  jury  would  be  ao  em- 
ployed until  Friday,  February  21,  1890; 
that  affiant  returned  from  the  city  of 
Waahington  on  Thursday  evening,  Febru- 
ary 20, 1890.  and  waa  on  Friday,  Februa- 
ry  'Jlat,  Informed  that  the  above-entitled 
caae  bad  been  called  for  trial,  and  tried,  on 
Tuesday  and  Wednesday,  February  18 
and  19, 1890:  that  aaid  defendant  was  not 
prepared  for  trial  at  aaid  time,  and  It 
waa  not  poasible  to  secure  the  attendance 
oflta  witneaaea  at  aaid  time;  that  J.  R. 
Bing  and  Joseph  B.  Ogden  were  material 
witnesses  for  defendant  In  aaid  trial ;  that 
aaid  J.  R.  Ring  was  in  Grand  Island,  Neb., 
on  the  days  of  said  trial,  and  said  Ugden 
waa  in  Cass  Co..  Neb.,  on  said  daya;  that 
both  of  said  parties  had  been  and  the  aaid 
Bing  is  still  a  resident  of  this  city ;  that 
said  Ogden  is  now  residing  in  Uaaa  Go., 
Neb.,  but  that  he  has  only  lately  removed 
from  this  city;  that  aaid  witnesses  had, 
shortly  after  the  time  of  the  happening  of 
the  alleged  accidentto  plaintiff,  each  made 
and  subscribed  affidavits  in  said  cause, 
and  tbisafflant  was  informed  and  believed 
they  would  ao  testify  In  saidcanse;  that 
the  affidavits,  ao  made  by  said  parties, 
are  hereto  attached  and  made  a  part  of 
this  affidavit;  that  affiant  was  informed 
by  Hon.  A.  W.  Fiki.d,  jndge  of  this  court, 
lome  time  before  leaving  tor  Washington, 
that  the  first  two  weeks  of  the  term 
would  be  occupied  with  the  trial  of  crmi- 
Inal  causes;  that  this  affiant  waa  the  only 
attorney  of  record  of  defendant,  and  waa 
familiar  with  aaid  canee,  and  prepared  to 
try  the  aame  when  It  should  be  readied  in 
its  regular  order;  that  affiant  relied  upon 
•aid  arrangement  of  aaid  canae  on  the 
printed  docket,  and  roles  one,  two,  fifteen, 
and  sixteen  of  this  conrt;  the  page  of  aaid 
printed  docket  showing  the  aaalgnment 
of  this  canae,  and  also  rales  one,  two,  fif- 
teen, and  alxteen.are  hereto  attached,  and 
made  parte  of  this  affidavit,  marked  Ex- 
bibits  'C  and  'D,'  respectively;  that  It  has 
heea  the  nnlform  castom  and  practice  of 
this  court  heretofore  to  observe  the  aa- 
algnment of  canaes  aamade  in  aaid  printed 
docket,  and  not  to  proceed  with  the  trial 
of  any  cause  prior  to  the  day  fixed  for 
bearing   the  aame  by  the  aaid   docket. " 


We  also  find  the  following  orSer  in  the 
record:  "The  criminal  business  of  the 
conrt  having  been  disposed  of  for  tiie  prcH- 
ent,it  la  ordered  that  the  trial  of  law  cases 
to  a  jury  be  commenced  on  Monday 
next,  the  17th  day  of  February,  in  their 
order  as  they  appear  on  the  calendar. 
Feby.  14th,  1890.  Judges:  Samubl  M. 
Chapman,  Allen  W.  Fikld.  '  There  are 
also  the  affldarita  of  Jonathan  R.  Bing 
and  Joseph  B.  Ogden,  the  alleged  witness- 
es, but  neither  of  whom  had  been  sub- 
poenaed, nor  their  depositions  taken. 

It  is  evident  that  the  judges  acted  in 
perfect  good  faith,  as  well  as  the  attor- 
ney of  the  plaintiff  in  error.  In  friendly 
conversation  with  Judge  Fiblo,  he  gave 
an  opinion  that  the  case  would  not  be 
reached  ontll  the  24th.  As  is  often  the 
case,  however,  in  criminal  prosecntions, 
some  of  the  parties  plead  guilty.  In  otli- 
ers  the  state  has  not  snfflcieut  proof,  and 
consequently  dismisses  them,  while  the 
length  of  the  trials  which  take  place  moat 
necessarily  depend  upon  the  number  of 
witnesses  to  be  examined.  No  attorney 
or  judge  could  even  approximate.  In  ad- 
vance, the  number  of  days  nenesaary  to 
dispose  of  the  criminal  calendar  in  a  Cf>un- 
ty  like  Lancaster.  If  the  criminal  bnsi- 
ness  was  disposed  of  aooner  than  waa  ex- 
pected, no  one  will  contend  that  it  was 
the  doty  of  the  judges  to  wait  several 
days  in  order  to  take  up  the  eases  in  the 
order  they  were  assigned  by  the  clerk.  In 
ancb  case,  the  judges  have  the  right  to 
reaasign  the  causes,  so  that  trials  will 
not  be  delayed  and  Justice  deniM.  In 
Lancaster  county  it  is  well  known  that 
heretofore  two  Judges  have  been  unable 
to  dispose  of  the  buaineaa,  together  with 
the  business  of  the  other  coantios  in  the 
district  as  it  existed  when  this  trial  took 
place.  In  addition  to  thia,  the  attorney 
for  the  plaintiff  in  error  vftf  liable  to  be 
delayed  from  the  inability  of  the  anpreme 
court  to  hear  him  at  the  time  expected,  or 
from  delay  in  railway  travel,  faiinre  ol 
tralna  tu  connect,  or  other  cauaea.  These 
are  contingencies  that  an  attorney  mast 
provide  against.  While  hia  client  baa 
righta  in  the  premises,  the  adverse  party 
baa  righta  alao,  which  must  be  conaidered. 

The  charge  that  the  case  was  taken  np 
out  of  its  order  is  not  supported  by  the 
record.  Practically,  the  charge  to  that 
the  plaintiff  In  error  was  taken  by  anr- 
priae,  and  that  it  was  not  prepared  to 
make  ita  defense  at  that  time.  In  such 
caae,  the  proper  practice  la  to  file  a  mo- 
tion for  a  continuance,  supported  by  affi- 
davits stating  the  ground  therefor.  If, 
after  the  Jury  has  been  impaneled,  wlt- 
neasea  on  behalf  of  a  party  have  absented 
theraa«lvea  ao  that  their  testimony  can- 
not be  had,  that  fact  should  be  brought 
to  the  attention  of  the  court  b.v  affidavit, 
together  with  the  statement  of  the  testi- 
mony which  waa  expected  to  be  given  by 
them.  The  court,  on  a  sufficient  ahow- 
ing,  win  allow  the  moving  party  to  with- 
draw a  Juror,  and  continue  the  case  to  a 
later  day  in  the  term,  or  to  a  succeeding 
term  ;  but  at  hia  coata,  if  he  waa  at  fault. 
A  party  cannot,  however,  proceed  with 
the  trial  without  objection,  and.  after  a 
verdict    againat  him,  aet  up  defects   am 
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sropnis  tor  a  new  trial  which  should  have 
been  brought  to  the  attention  of  the 
court  before  the  case  waH  anbmltted  to 
the  ]ury.  The  writer  hag  endeavored  to 
state  the  rules  governing  such  cases  in 
Pleading  and  Practice,  (5th  Ed.)  440-442. 
There  was'  no  error,  therefore,  in  setting 
down  the  case  for  trial. 

It  isclaimed  thatthedamagesareexcess- 
Ive.  Dr.  Beacblj',  of  Lincoln,  testified: 
"Answer.  I  was  called  to  see  her,  [de- 
fendant In  error,]  and  found  her  sutfering 
with  an  inflamed  knee,  and  the  inflamma- 
tion continued  until  suppuration  of  the 
knee-joint  took  place.— matter  formed  In 
the  knee-]olnt.  Question.  What  was  nec- 
sessary  to  do, — what  did  you  do  for  her  ? 
A.  in  the  first  Instance,  I  applied  fomenta- 
tions to  try  and  allay  the  inflammation, 
and  I  also  painted  it  with  iodine  to  pre- 
vent the  suppuration.  But  inflammation 
run  on  at  a  high  grade,  and  suppuration 
was  the  result.  After  the  matter  formed, 
I  c^iened  the  knee-joint,  and  let  the  mat- 
ter out,  aud  washed  out  the  knee-Joint 
with  antiseptic  washes.  Q.  Did  yon  have 
to  .do  that  more  than  once?  A.  I  done 
it  twice  a  day  tor  six  or  eight  weeks.  Q. 
How  many  times  or  places  did  you  open 
the  Joint'?  A.  I  made,  as  near  as  I  recol- 
lect, seven  or  eight  original  openings,  and 
opened  the  same  openingni  several  times, 
when  they  became  nearly  closed.  U.  How 
long  did  you  treat  her?  A.  Well,  I  have 
no  datu  at  all  to  tell  just  the  exact  length 
of  time,  but  somewheres  from  two  to 
three  months,  —I  don't  recollect  the  ex- 
ai-t  length  of  time.  Q.  How  might  an  in- 
flammation of  that  kind  becaused?  might 
it  be  from  a  fall  and  a  bruise  to  the  Joint? 
Court.  State  what  produces  trouble  of 
that  kind.  A.  Falls  or  blows,  anything 
of  that  character,  will  or  might  produce 
siuovltls  ol  a  joint.  Q.  You  may  state  If 
this  injury  is,  to  any  extent,  permanent. 
What  are  the  results  of  it?  A.  It  very 
often  results  In  nnchylouls  of  the  joint,— 
tlie  Joint  becoming  stlK.— and  where  It 
does  not  result  in  aachyloals  it  weakens 
the  joint,  as  a  rule.  Q.  Weakens  the  vi- 
tality of  the  joint?  A.  Yes,  sir.  Q.  More 
liable  to  other  troubles  there  afterwards? 
A.  Yes,  sir. "  There  Is  a  considerable 
amount  of  other  testimony  to  the  sama  ef- 
fect. The  testimony  clearly  establlshefl 
the  fact  that  the  sidewalk  was  in  an  un- 
safe condition,  and  had  been  so  for  some 
considerable  time,  and  that  in  conse- 
quence of  the  condition  of  the  sidewalk 
the  plalntlfl  stepped  Into  an  aperture 
therein,  and  susttuned  a  very  severe  In- 
Jury.  An  attempt  was  made  on  behalf  of 
the  city  to  llmft  the  ruinous  character  of 
the  sidewalk  to  the  removal  of  certain 
boards  which  apparently  had  been  re- 
moved therefrom.  The  essential  facts  are 
that  boards  were  missing;  whether  they 
had  fallen  through  between  the  stringers 
upon  which  the  sidewalk  was  laid,  or 
had  been  broken  and  fallen  to  the  ground, 
or  had  been  removed,  would  not  seem  to 
be  material.  The  essential  facts  are  that 
the  sidewalk  was  not  in  a  safe  condition 
tor  pei-!)on8  exercising  due  care,  who  had 
occuHlon  tu  pass  over  it.  So  far  as  this 
record  discloses,  the  case  was  well  con- 
ducted on  the  part  of  the  city,  and  the 


damages  are  not  excessive.  There  is  no 
error  in  the  record,  and  the  Judgment  te 
afltoned.    The  other  Judges  concur. 


BBTT8  ▼.  BOTD. 

(Suipremt  Court  qf  NOrraslta.    Mb^  0,  180L) 

BiRvias  OF  Writ— Rbtubn. 

A  sherifi's  retnm  of  mesne  process  in  the 
words,  "Received  this  sammons  the  37th  day  of 
July,  1888,  and  I  hereby  certify  that  on  the  aotb 
day  of  July,  18S8, 1  served  the  within  writ  of  sum- 
mons on  the  within  J.  E.  Betts,  by  delivering  to 
him  a  true  and  certified  copy  of  the  same,  with 
all  the  indorsements  thareon, "  ?ield  sufficient,  un 
der  section  69  of  the  Code,  and  %9  of  chapter  20, 
Comp.  St 

(SyUatnu  by  the  Cawfi 

Error  to  district  court.  Cedar  county; 
KiNKAiD,  Judge. 

Wilbur  F.  Byr&at,  for  plaintiff  In  error. 
B.  B.  Boyd,  to  pro.  per. 

Cobb,  C.  J.  This  action  was  originally 
brought  In  the  county  court  of  Cedar 
county  on  the  followingbill  of  particulars: 
"J.  E. Betts,  in  acc't  with  B.  B.  Boyd,  Dr., 
lor  attorney's  lees,  faB.OO, "— for  which 
amount,  with  Interest  at  7  percent,  from 
January  2, 1886,  plaintiff  asks  judgment. 
Summons  was  issued.  Indorsed  in  the 
words  and  figures  of  the  bill  of  particu- 
lars served  by  the  sheriff,  and  returned  as 
follows:  "Rece'd  this  summons  the  27tb 
day  of  July,  A.  D.  1888.  I  hereby  certify 
that,  on  the  SOth  day  of  July,  1888,  I 
served  the  within  writ  of  summons  on  the 
wlthln-namcd  J.  B.  Betts,  by  delivoringto 
him  a  true  and  certified  copy  of  the  same, 
with  all  the  indorsements  thereon."  De- 
fault was  entered  against  the  defendant. 
After  the  record  of  the  default,  the  follow- 
ing appears:  "Whereupon  the  plaintiff, 
appearing  In  person  and  in  his  evidence, 
admits  a  credit  of  $5.00.  It  is  therefore 
found  that  the  defendant  is  indebted  to 
the  plalntiS  In  the  sum  of  f  23.30,  with  In- 
terest from  this  date. "  On  September  6, 
1888,  transcript  of  the  judgment  was  tak- 
en on  error  by  the  defendant  to  the  dis- 
trict court,  and  November  14th  following, 
on  hearing  and  argument,  the  Judgment 
of  the  court  below  was  affirmed.  The 
plaintiff  In  error  brings  It  here  for  review, 
on  the  following  errors:  (1)  That  the  re- 
turn of  the  sheriff  was  insufficient  to  show 
jurisdiction;  (2)  that  there  was  no  evi- 
dence before  the  court  upon  which  to  base 
a  finding;  (3)  that  the  judgment  was  ex- 
cessive. 

The  first  error  is  that  the  sheriff's  return 
was  Insufficient  to  show  Jurisdiction,  or 
that  it  fails  to  show  that  a  copy  of  the 
writ  was  delivered  to  the  defendant  per- 
sonally, or  was  left  at  his  usual  place  of 
residence,  as  required  by  sections  69  of  the 
Code  and  22  of  chapter  20  ol  the  Statutes. 
"This  objection  seems  wholly  groundless 
and  hypercritical.  In  support  of  it,  how- 
ever, is  cited  an  authority  on  the  law  of 
sheritls' duties,  to  the  effect  that  "  where, 
by  statute,  alternative  modes  of  serving 
process  have  been  prescribed,  It  is  required 
not  only  that  the  sheriff's  return  shiill 
show  that  the  writ  has  been 'executed,' 
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bat  It  innst  also  show  how  It  was  execut- 
ed, and  which  of  the  two  or  moreetatuto- 
ry  modes  of  bringing  the  defendant  before 
the  court  was  adopted  by  the  officer." 
Murfree,  Sheriff,  S  840.  This  rule  was  sat- 
Isfled,  and  the  statata  was  compiled  with, 
when  It  was  shown  by  the  return  how  the 
defendant  was  personally  served  with 
process,  "  by  delivering  to  bim  a  true  and 
certified  copy  of  the  same, "  and  not  by 
leaving  it  at  his  usual  place  of  residence, 
as  the  alternative.  To  "deliver"  istoglve 
or  transfer;  as  to  deliver  a  letter  from  one 
person  to  another,  or  mesne  process  from 
the  sheriff  to  the  defendant,  who  was 
thereby  served  in  person,  in  compliance 
with  the  statute.  In  the  10  decisions  un- 
der section  69,  as  to  service  of  process.  It 
has  not  been  held  that  the  retnm  shoald 
run  in  the  words  of  the  section,  in  order 
to  establish  a  personal  service.  Words 
which  imply  it  precisely,  leaving  no  other 
construction,  ought  to  be  deemed  sufll- 
cient  to  establish  the  fact.  In  Parker  v. 
Starr,  21  Neb.  680,  83  N.  W.  Rep.  424,  the 
sherifi's  return,  "I  served  this  summons  on 
S.  S.  In  person,  and  S.  E.  S.  and  C.  S.,  by 
delivering  to  each  of  them  a  true  and  cer- 
tified copy,  with  nil  the  indorsements 
thereon,"  was  held  to  be  sulflclent,— the 
process  was  delivered  to  them.  An  actual 
delivery,  or  a  delivery  in  fact.  Is  the  trans- 
fer of  the  physical  possession  of  the  object 
fn  esse.  If  the  custom  of  noted  speakers 
and  writers  in  literature  as  a  standard  of 
accuracy  has  yet  any  authority,  sufficient 
examples  of  personal  summons  may  be 
cited  in  thn  use  of  the  word  "deliver." 
For  Joseph  said  to  the  chief  butler, "Thou 
Shalt  deliver  Pharaoh's  cup  Into  bis 
hand;"  and  from  the  same  account  It  Is 
certain  that  on  the  third  day  the  Egyp- 
tian had  thecnp.  Gen.  xl.  13.  And  when 
Prince  Hal  ordered  the  guard  to  "deliv- 
er" Falstaff  over  to  the  constables  for 
bis  lying  impertinence,  it  Is  not  questioned 
that  Sir  John  was  under  close  arrest  until 
again  delivered  from  it.  2  Hen.  IV.  At 
the  first  day's  battle  of  Shiloh  the  right 
of  the  enemy  rested  on  the  bank  of  the 
Tennessee  river,  "  when  two  federal  gun- 
boats delivered  their  fire  with  vigor  and 
effect;"  and  personally  to  the  commander 
In  chief,  who  fell  in  the  action.  U.  S.  G. 
Memoirs,  vol.  6,  p.  867.  These  are  exam- 
ples of  actual,  personal  delivery  in  fact,  on 
the  usage  of  the  word,  from  an  early  pe- 
riod to  a  more  recent  one.  The  county 
court  having  ample  Jurisdiction,  it  is 
shown  from  the  record  that  the  defendant 
made  default;  that  the  plaintiff  appeared 
and  gave  "his  evidence;"  upon  which  the 
court  found  for  the  plaintiff,  and  rendered 
judgment. 

That  the  Judgment  Is  excessive  Is  an  ob- 
jection that  the  plaintiff  in  error  should 
have  made  at  the  trial  in  the  lower  court. 
"In  all  cases  of  error,  not  of  a  Jurisdiction- 
al character,  before  the  aggrieved  party 
can  be  heard  In  a  court  of  error  he  ebould 
first  seek  relief  at  the  hands  of  the  court 
where  the  error  occurred."  Griggs  v.  Le 
Poidevin.ll  Neb.  885.9  N.  W.  Rep.  657. 
The  errors  in  this  case  are  not  merely 
technical;  they  are  frivolous.  The  Judg- 
ment of  the  district  court  is  afiSrmed.  The 
other  Judges  concur. 


TJcRRELL,  V.  Johnson. 

(Supreme  Court  of  Nebraska.    May  6,  189L) 

COHTBIBCTOKT  NEOLiaBNOB — BOKDKN  Or  PSOOF— 
VlOIOOS  AXIIIALS. 

1.  In  an  action  for  inlory  caosed  by  the  al- 
leged negl%eaoe  of  the  defendant,  wtiere  the  tes- 
timony of  the  plaintiff  is  of  such  a  character  as 
to  justify  the  Jury  in  finding  tbat  his  own  negli- 
gence contaributed  to  the  injury,  it  is  erroneons 
to  instniot  tiie  jury  that  the  burden  of  proof  of 
such  contrilmtoiy  negligenoe  is  An  the  defendant. 

2.  The  rale  stated  in  Lincoln  v.  Walker,  M 
Neb.  SU*,iOtf.W.  Bep.  118,  that  where  the  plainUlT 
his  proved  his  case  without  disclosing  any  negli- 
g^enoe  on  his  part,  the  burden  of  proving  contrib- 
utory negligence  is  on  the  defendant,  does  not 
apply  wnere  the  plaintiff's  own  testimony  tends 
to  show  contributory  negligenoe  on  his  part. 

8.  Instruoduns  as  to  a  vicious  and  dangBroas 
animal,  stated  too  broadly  to  be  applicable  to  the 
testimony. 
(auUabu$  by  the  Couftt.) 

Error  to  district  court,  Lancaster  coun- 
ty; FiKLD,  Judge. 

G.  M.  Lambertaon  and  £>.  W.  Bnilnga- 
ley,  for  plaintiff  in  error.  Lamb,  BhketUt 
<£  Wilson,  for  defendant  In  error. 

Prb  Coriam.  Thla  action  was  broogbt 
by  the  defendant  in  error  against  tb& 
plaintiff  in  error  to  recover  damages  sus- 
tained by  a  kick  from  a  borse  of  the  de- 
fendant In  error.  The  defendant  in  error 
in  his  petition  in  the  court  below  alleges 
"that  the  defendant  was  on  or  abont  the 
Zlst  day- of  June,  188S,  the  owner  of  a  cer- 
tain bay  Clydesdale  stallion,  and  that  the 
said  defendant  was  then  standing  the  said 
stallion  for  mares  at  the  village  of  Cheney, 
in  said  connty;  and  the  plaintiff  further 
says  that  the  said  defendant,  for  the  pur- 
pose of  Inducing  this  plaintiff  to  patronise- 
the  said  stallion,  and  to  breed  bis  mares 
to  the  said  stallion,  represented  to  this 
plaintiff  that  the  sal.l  stalHon  was  of 
good  disposition ,  and  kind ,  docile,  and  was 
not  vicious,  and  that  he  had  no  bad  bab- 
Its  whatever;  and  the  plaintiff  farther 
says  that,  relying  upon  the  said  represen- 
tations of  the  said  defendant,  this  plaintltT 
agreed  to  and  did  breed  to  the  said  stall- 
ion six  mares;  that  said  representations 
above  set  forth  were  false  and  untrue,  and 
that  the  said  bay  Clydesdale  stallion  above 
mentioned  was  not  kind,  docile,  and  of  a 
good  disposition,  but,  on  trie  contrary, 
was  -vicious,  unmanageable,  and  addicted 
to  the  vicious  habit  of  biting  and  kicking, 
which  the  defendant  well  knew,  and  that 
the  said  defendant,  well  knowing  the  char- 
acter and  disposition  of  the  said  stallion, 
did,  on  the  21st  day  of  Jane,  1R88,  negli- 
gently, carelessly,  and  unsafely  have  and 
keep  the  same  in  a  small  ham.  and  Id 
open  stalls,  so  that  the  said  stallion  could 
come  in  contact  with  another  stallion 
owned  and  kept  by  the  said  defendant 
In  the  same  barn;  that  the  said  defendant 
carelessly  and  negligently  neglected  to 
provide  box -stalls  for  bis  said  stallions, 
so  as  to  keep  them  separate  from  each 
other;  that  on  the  2l8t  day  of  June,  1888, 
relylrignpon  thesald  representations  as  to 
thecharacterand  habltsof  thesald  Clydes- 
dale stallion,  went  to  the  premisee  in  the 
villaze  where  the  defendant  kept  his  said 
stallions  tor  the  purpose  of  breeding  one 
of  the  plaintiff's  mares  to  the  defendant's 
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said  bay  Cljdesdato  statllon,  aud  that  the 
defendant  then  and  here  negligently  and 
carelessly  permitted  the  other  ol  hie  said 
Btallions,  to-wlt,  a  gray  Noroian  stallion, 
to  be  and  remain  In  the  said  small  bam, 
in  an  open  stall,  and  Insecurely  protected 
from  thesaid  Clydesdale  stallloD,  while  the 
latter  stallion  was  serving  plalntm'fi  mare ; 
that  the  defendant  so  negligently  and 
carelessly  bandied  the  said  Clydesdale  stall- 
ion as  to  permit  him  to  come  in  contact 
with  and  flsrht  the  said  Norman  stallion, 
and  so  negligently  and  carelessly  managed 
and  held  the  said  Clydesdale  stallion  as  to 
permit  bim  to  force  this  plaintiff  into  a 
comer  of  the  said  barn,  and  negligently 
aud  carelessly  permitted  the  said  stallion 
to  kick  this  plaintiff  on  his  left  leg,  be- 
tween the  ankle  and  knee  joints,  and  there- 
by break  the  same;  that  all  the  matters 
berelnbefore  alleged  occurred  without  any 
negligence  or  carelessness  on  his  part,  aud 
entirely  through  the  negligence  and  care- 
lessness of  the  defendant ;  that,  by  reason 
of  tbe  facts  above  set  forth,  he  has  been 
compelled  to  expend  a  large  sum  of  mon- 
ey, to- wit,  f 300,  for  medical  and  surgical 
attendance  and  nursing,  and  that  he  has 
sotfered  great  bodily  pain,  and  bas  been 
disabled  and  rendered  unfit  to  do  any 
work  since  tbe  said  21st  day  of  June,  1888, 
and  bas  suffered  aud  still  suffers  great 
pain,  and  that  the  plaintiff's  aaid  leg  la 
permanently  injured,  and  that  be  bas,  by 
reason  of  tbe  premises,  been  damaged  in 
the  sum  of  f  5,000.  Wherefore  tbe  plaintiff 
prays  damaged  against  the  defendant  for 
tbe  enm  of  95.300  and  costs  of  salt."  Tbe 
answer  of  tbe  defendant  below  is  a  gen- 
eral denial,  and  that  tbe  injury  was  caused 
by  tbe  negligence  of  the  plaintiff  below. 
On  the  trial  of  the  cause  tbe  Jury  returned 
a  verdict  in  favor  of  tbe  plaintiff  below 
for  the  sum  of  $500,  upon  which  Judgment 
was  rendered.  The  plaintiff  below  was 
called  as  a  witness  in  his  own  behalf,  and 
testified  in  regard  -to  the  cause  of  tbe  in- 
Jnry  as  foUows :  "Answer.  I  was  holding 
tbo  mare  at  tbe  time,  and  tbe  horse  backed 
at  the  mare.  Became  and  'jagged' bold 
of  me,  and  said,  'Stand  off  the  mare,  yoo 
damned  tool.'  I  left  off  tbe  mare,  and  the 
mare  shied.  Question.  Who  took  bold  of 
you?  A.  Pet&  .Tohnson.  Q.  Where  was 
the  horse  at  tbls  time?  A.  On  tbe  mai-e. 
Q.  What  did  he  say?  A.  He  took  hold  of 
the  collar,  and  he  said:  "Let  me  take 
bold,  yon  damned  fool,  you  don't  know 
what  you  are  dotog.'  I  did  not  say  a 
word,  and  let  go,  and  when  I  got  off  by 
the  bay  horse,  whether  the  horse  kicked 
nie  I  don't  know.  I  heard  an  awful  squeal 
and  I  looked  around,  and  I  saw  tbe  bay 
horse  kicking  the  gray  horse.  Pete  pulled 
at  bim  pretty  bard,  and  pulled  bim  away 
— ^tbe  gray  horse — to  the  middle  of  the 
stall.  He  pulled  him  away,  and  I  could 
not  move  at  all.  I  was  there  by  the  side 
of  tbe  mare.  He  said, '  Get  up  there.'  He 
said, '  I  will  manage  them.'  I  never  said 
another  word.  He  had  bold  of  tbe  lead 
Ing  strap,  and  a  wbip  in  bis  left  band,  and 
be  went  to  tbe  north-east  corner,  and  cut 
tbe  bay  with  tbe  whip,  I  thought  pretty 
bard.  He  whipped  the  horse  right  iu  the 
•tall  where  I  was.  I  don't  suy  he  done  it 
purposely, — tbe  first  time  be  kicked.    Q. 


What  horse  kicked?  A.  The  bay  borse. 
Q.  Tbe  one  that  served  the  mare?  A.  Yes, 
sir.  I  sung  out,  'Let  me  get  away,  or  he 
will  kill  me.'  I  got  prepared  in  part.  I 
saw  him  coming,  and  I  hauled  my  self  on  the 
manger.  He  came  and  catched  this  leg 
Just  as  I  got  on  the  manger;  got  on  top 
of  the  manger.  That  is  tbe  la<it  I  saw  of 
anything,  till  they  came  and  lifted  me  out 
of  the  stall,— th^  manger.  Q.  When  the 
borse  was  kicking,  wbere  was  your  raare» 
—right  in  the  staU?  A.  Right  in  the  stall. 
I  say  I  cannot  say  whether  be  was  kick- 
lug  me  or  the  mare.  Q.  Where  was  the 
mare';?  A.  Back  to  the  manger.  Q.  Her 
head  to  yon?  A.  Her  head  Was  to  me, 
and  his  horse  was  a  large  horse." 

The  court  instructed  the  Jury  as  follows: 
"The  burden  of  proof  In  this  action  is 
upon  the  plaintiff  to  establish  by  compe- 
tent evidence  every  material  allegation  of 
his  petition:  and,  the  defendant  in  bis  an- 
swer baving  alleged  contributory  negli- 
gence on  the  part  of  the  plaintiff,  the  bur- 
den of  the  proof  is  upon  tbe  defendant  to 
eHtablisb  this  allegation  by  a  preponder- 
ance of  the  evidence. "  In  Lincoln  v.  Walk- 
er, 18  Neb.  244,  30  N.  W.  Rep.  113,  this  court 
held  that,  "in  an  action  for  negligence, 
where  the  plaintiff  can  prove  bis  case 
without  disclosing  any  negligence  on  his 
part,  contributory  negligence  is  a  mattf-r 
of  defense,  the  burden  of  proving  it  being 
on  thedefendant. "  That  decision  was  ren- 
dered after  a  very  careful  examination  of 
tbe  anttaorlties  for  and  against  the  prop- 
osition, and  the  conclusion  reached,  in  our 
view,  is  right,  and  will  be  adhered  to. 
The  doctrine  of  that  case,  however,  can 
have  no  application  where  tbe  plaintiff  in 
his  testimony  has  stated  facts  from  wblcb 
the  Jury  could  find  that  his  own  negligence 
had  contributed  to  the  injury.  This  ele- 
ment is  entirely  ignored  In  the  instruction 
given.  The  court,  therefore,  should  have 
added  to  the  instruction  the  qualification, 
"unless  yon  find  from  the  plaintiff's  own 
testimony  that  he  was  guilty  of  contribu- 
tory negligence. "  This  would  have  adapt- 
ed tbe  instruction  to  the  evidence. 

The  court  also  instructed  the  Jury: 
"This  case  presents  two  phases  for  your 
determination:  (1)  Whether  or  not  th 
stallion  Welcome  at  the  time  of  the  acci- 
dent was  a  vicious,  dangerous  animal.  If 
you  find  from  tbe  evidence  that  at  tlte 
time  of  the  accident  the  stallion  was  a 
vleio.us,  dangerous  animal,  and  the  defend- 
ant or  his  keeper  knew  such  fact,  then  the 
defendant  would  be  liable  for  any  accident 
or  injury  done  by  such  animal,  and  with- 
out negligence  or  carelessness  on  the  part 
of  the  plaintiff;  and  this  would  be  so,  even 
though  the  defendant  or  his  agent  was 
not  guilty  of  carelessness  or  negligence. 
On  the  other  band,  if  you  find  from  the  ev- 
idence that  the  stallion  Welcome,  at  the 
time  of  tbe  accident,  was  not  a  vicious  or 
dangerous  stallion,  beyond  stallions  in 
general,  then,  to  entitle  the  plaintiff  to  re- 
cover In  this  action,  it  must  appear  from 
the  evidence  that  the  Injury  resulted  from 
the  carelessness  and  negligence  of  the  de- 
fendant or  his  ageut,  and  without  contrib- 
utory carelessness  or  negligence  on  the 
part  of  the  plaintiff."  In  this  instruction 
too  much  weight  is  given  to  tlte  statement 
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or  the  testimony  that  the  BtalUun  waa  a 
vicious,  dangerous  anlma],  and  therefore 
that  the  defendant  wonld  he  liable  tor  any 
accident  or  Injury  done  by  anch  animal. 
The  proot  tends  to  show  that  the  animal 
was  In  the  habit  of  kicking  his  stall,  and 
perhaps,  in  one  or  two  cases,  kicking  at 
other  horses  passing  behind  him.  The 
proof  fails  to  show  that  the  horse  had 
kicked  any  human  being  before  the  inHlc- 
tlon  of  the  injury  uf  the*  plaintiff  below, 
and  even  that  may  have  been  an  accident. 
In  Van  Leuven  v.  Lyke,  1  N.  Y.  616.  it  is 
said:  "It  is  a  well-settled- principle  that, 
in  all  cases  where  an  action  is  brought  for 
mischief  done  to  the  person  or  personal 
property  of  another  by  animals  mantueta 
natvrie,  such  as  horses,  oxen,  cows,  sheep, 
swine,  and  the  ilka,  the  owner  must  be 
shown  to  have  had  notice  of  their  vicloaa- 
nesH  before  he  can  be  charged,  because 
such  animals  are  not  by  nature  fierce  or 
dangerous,  and  such  notice  mnst  be  al- 
leged in  the  declaration ;  but  as  to  ani- 
mals ferse  nature,  such  as  lions,  tigers, 
and  the  like,  the  person  who  keeps  them 
is  liable  for  any  damage  they  may  do, 
without  notice,  on  the  ground  that  by 
nature  such  animals  are  fierce  and  danger- 
ous. But  this  rule  does  not  apply  where 
the  mischief  is  done  by  such  animals  while 
committing  a  trespass  upon  the  close  of 
another."  1  Thomp.  Neg.  pp.  189,  190. 
Judge  Cooley  states  the  rule  as  follows: 
"  The  keeper  of  a  domestic  animal  is  not. 
In  general,  responsible  for  any  mischief 
that  may  be  done  by  such  animal,  which 
was  of  a  kind  not  to  beezpected  from  htm, 
and  which  it  would  not  be  negligence  in 
the  keeper  to  fall  to  guard  against." 
Vrooman  ▼.  Lawyer.  13  Johns.  aSVi;  Van 
Leuven  v.  Lyke,  1  N.  T.  515;  Smith  r. 
Causey,  22  Ala.  568;  Wormley  ▼.  Oregg,  65 
111.  251 ;  Deartii  t.  Baker,  22  Wis.  78;  Jack- 
sou  v.  Smitbson,  16  Mees.  &  W.  563;  Hud- 
son V.  Roberts,  6  Exch.  697 ;  Cox  v.  Bur- 
bldge,  13  C.  B.  (N.  S.)  430;  Glidden  v. 
Moore,  14  Neb.  »1. 15  N.  W.  Rep.  826.  The 
cases  cited  In  our  view  state  the  law  cor- 
rectly. As  there  must  a  new  trial,  we  wlU 
not  discuss  the  facta.  The  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


Lincoln  Nat.  Bank  v.  Davis. 

(aujireme  Couat  cf  Nebratka.  May  0,  1891.) 
Opikion  Evisbkob. 
In  an  aotion  of  replevin  of  live-8to<d[,  in- 
olndlng  a  gray  mare  18  yean  old,  and  otherwise 
descrioed,  the  defendant  having  called  and  ex- 
amined 13  witnesses,  (as  to  the  value  of  the 
stock,)  all  of  whom  were  neighbors  of  the  orig- 
inal owner  and  mortgagor  of  the  stock,  and  were 
acquainted  with  the  quality  and  value  of  it,  and 
testified  aocordingly,  the  plaintiit  offered  in  re- 
buttal a  witness  who  testined  that  he  had  been 
in  the  stook  business  exclusively  for  the  last  Ave 
years,  and  was  acquainted  with  the  marSBtvalne 
of  horses  and  neat  cattle  In  the  fall  of  1887,  but  had 
never  seen  the  stock  In  controversy.  The  plain- 
tiff put  the  question:  **Wbat  was  the  value,  at 
that  time,  of  a  gray  mare  18  years  old;  weight 
about  1,100  or  1,900  pounds;  without  blemisht" 
To  which,  as  Incompetent  and  immaterial,  ob- 
lection  was  made,  and  was  sastalnad.  JBeld  no 
error. 

iSyllabUM  bu  the  Court.) 


Error  to  diatilct  court,  Bntler  county ; 
Post,  Judge. 

Matt  MllJer,  for  plaintitr  In  error.  8.  H. 
Steele  A  Bro.,  for  defendant  in  error. 

Cobb,  C.  J.  The  plaintiff  In  error,  on 
January  26, 1889,  brought  Its  action  in  re- 
plevin in  the  district  court  of  Bntler  coun- 
ty against  B.  L.  Davis,  defendcmt  in  error, 
alleging  (1)  that  it  is  the  owner  of  the  fol- 
lowing goods  and  chattels: 


UescaripUon. 
IS  years  old,  "Kit" 
10  years  old,  "Oin" 
Byearsold,  "C3ub" 
4  years  old,  "Bird" 

8  years  old,  "Oip" 
>  years  old  "Flory  " 

9  years  old  "Prince" 

3  years  old 


Valne. 
tlOO 

100 

100 

lis 

136 

100 

100 

40 

40 
85 

80 
90 

40 

14 


No.  Artiolea. 
1  gray  mare, 
1  gray  maie, 
1  gray  horse, 
1  gray  mare, 
1  gray  horse, 
1  gray  mare, 
1  gray  horse, 
1     olaok  and  white 

cow, 
1    red    oow    with 

white  face,  8  years  old 
1  dark  red  oow,  0  years  old 
1     red  heifer,  9  years  old 

1     red  heifer,  yearling 

9     red  yearling 

steers,  yearlings 

1     red  steer  calf,      yearling 
1,000  Bushels  of  90m. 

(2)  That  the  defendant  wrongfully  de- 
tains the  same  from  the  plaintiff's  posses- 
sion, and  baa  ao  detained  the  goods  and 
chattels  for  '  days,  to  its  damage 
t  It  therefore  brings  suit  for  the 

retnm  of  the  goodis  and  chattels,  or  for 
the  value  thereof,  cuid  tor  its  damages  and 
coflta.  The  defendant  answered  In  a  gen- 
eral denial,  and  asked  Judgment  for  the 
return  of  the  property,  or  the  value  there, 
of,  and  damages  for  the  taking  and  deten- 
tion. There  was  atrial  to  a  Jury  on  June 
25,  I8881,  with  verdict  for  the  defendant, 
with  the  valne  of  the  property  and  dam- 
ages for  the  detention  assessed  at  $1,002.60. 
The  plaintiff's  motion  for  a  new  trl<U 
was  overroled,  and  on  July  S,  1889.  Judg- 
ment was  entered  on  the  verdict,  to  which 
the  plaintiff  excepted  on  tb«-  record,  and 
assigns  errors  on  the  trial :  (1)  The  court 
erred  In  refusing  the  introduction  of  court 
Journal  record,  showing  a  decree  In  its 
favor  against  defeodant,  entitling  It  to 
the  possession  of  the  property,  based  on 
the  note  and  chattel  mortgage  under 
which  it  claims.  (2)  In  instructing  the 
Jnry  to  find  for  the  defendant.  (8)  In  g^lv- 
Ing  instruction  No.  8  of  its  own  motion. 
(4)  In  refusing  the  introduction  of  the 
chattel  mortgage  on  «rfalch  plaintiff's 
cause  of  action  is  based,  and  upon  which 
decree  had  been  rendered.  (5)  la  refusing 
to  allow  plaintiff  to  show  by  the  witness 
Derby  what  was  the  average  value  of 
horses,  cows,  and  steers  in  Bntler  county 
during  the  tall  of  1887,  and  the  spring  of 
1888;  the  witness  having  dealt  excinsively 
In  horses  and  cattle  lor  the  last  five  years. 
(6)  la  taking  notice  of  the  pretended  man- 
date claimed  to  have  been  issued  to  the  dis- 
trict court.  (7)  In  overruling  the  motion 
for  a  new  trial.  The  plaintiff  in  erorr,  in 
sabmitting  tbe  case  to  the  court,  opens  its 
brief  with  the  following  statement:  "In 
1888  plaintiff  in  error  commenced  an  ac- 
tion in  equity  to  foreclose  a  chattel  mort- 
gage in  tbedlstriot  court  of  Bntler  county, 
given  by  defendant  in  error  to  one  M.  F. 
Nelson,  and  by  Nelson  assigned  to  plain- 
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tiff  herein  befnre  that  action  waB  reached 
for  trial.  Plaintiff  became  alarmed  lest 
tbese  chattels  shonid  be  spirited  away, 
and  demanded  poKBeselon,  wblcb  was  re- 
fused. Thereupon  the  property  was  taken 
by  replevin.  By  agreement  of  the  parties 
tbe  replevin  action  was  passed  and  con- 
tlnaed  to  await  the  final  result  of  the  fore- 
ctosarc  proceeding,  which  was  Anally  de- 
termined lu  this  court  (41  N.  W.  Rep.  381) 
In  favor  of  Davis,  this  court  holding  that 
under  the  evidence  there  was  usury  in  the 
transaction,  and  that  tha  plaintiff  in  er- 
ror herein  was  not  a  bona  tide  holder  for 
value,  and  directing  the  district  court  to 
dismiss  the  action.  After  the  reversal  of 
the  equitable  action  the  parties  could  not 
agree  on  tbe  value  of  the  property,  and 
therefore  concluded  to  try  the  question  of 
damages  In  the  replevin  action.  It  is  for 
errors  occurring  in  this  case  that  we  now 
ask  the  protection  of  this  court. " 

In  the  caoe  cited  between  the  parties,  de- 
cided at  the  January  term,  18S9,  and  re- 
ported 41  N.  W.  Rep.  281,  the  conclusions 
of  tbe  court  are  stated  in  tht*  opinion  by 
Justice  Maxwell  in  language  as  follows: 
"  Where  a  bona  tde  bolder  takes  a  note 
mlsapproprlatpd,  fraudulently  obtained, 
or  without  consideration,  as  collateral  se- 
curity, he  holds  it  for  tbe  amount  ad- 
vanced upon  It,  and  no  more.  Many  au- 
thorities to  this  effect  may  be  cited.  The 
law  regulating  the  rate  of  interest  Is  one 
to  be  observed  like  any  other  statute. 
Where,  however,  ^usurious  interest  has 
been  taken,  the  law  Imposes  a  penalty  up- 
on the  lender  of  the  loss  of  all  interest  and 
costs  of  suit.  This  cannot  be  evaded  by  a 
mere  transfer  of  the  obligation.  Tbe  pur- 
chaser must  in  fact  have  become  the  own- 
er, and  the  consideration  actually  paid, 
and  it  must  have  been  purchased  before 
due,  and  without  notice  of  a  defense  to 
It.  A  transaction  where  uaitfaer  the  buyer 
nor  the  seller  can  tell  what  was  paid  for 
the  note,  and  where  tbe  note  immediately 
after  its  receipt  was  returned  to  the  seller 
tor  collection  or  other  purposes,  falls  far 
short  of  showing  a  bona  Ode  transaction. 
The  evidence,  therefore,  fails  to  show  that 
the  bank  purchased  the  note  In  good  faith. 
It  also  does  show  that  It  is  amply  pro- 
tected by  the  broad  guaranty  of  the  In- 
dorser  lu  case  it  fails  to  recover  on  the 
note  in  question.  As  tbe  evidence  shows 
that  $254  has  been  paid,  which  is  In  excess 
of  the  principal  loan,  the  debt  has  been 
fully  satisfied,  and  the  plaintiff  caii  recover 
nothing.  The  Judgment  of  the  district 
court  is  reversed,  and  the  action  dis- 
missed." Under  this  judgment  the  note 
and  chattel  mortgage  (of  tbe  property  re- 
plevied) were  nullities.  The  Judgment  be- 
low was  reversed,  and  the  cause  of  action 
dismissed  as  satisfied.  No  element  of  that 
action  was  competent  to  be  given  in  evi- 
dence in  the  present  inquiry  of  tbe  value  of 
the  property  replevied,  and  all  were  prop- 
erly excluded.  The  first,  second,  and 
fourth  errors  are  therefore  overruled. 

The  bill  of  exceptions  brought  up  by  the 
plaintiff  in  error  fails  to  present  any  in- 
structions of  the  court  to  the  Jury,  and 
that  complained  of  is  not  before  the  court. 
The  third  error  is  therefore  overruled. 

The  counsel   for  tbe  plaintiff  in  error 


states  in  his  briet.(parngraph  2,  p.  2)  that, 
"while  there  are  a  number  of  probably  fa- 
tal errors,  he  relies  exclusiyely  on  one, 
(No.  5,)— tbe  exclusion  by  the  court  below 
of  the  evidence  of  the  witness  C.  W.  Derby, 
called  by  tbe  plaintiff  in  error,  as  to  the 
valuf  of  the  property  which  had  been  con- 
verted by  plaintiff  at  public  sale,  under 
tbe  terms  and  conditions  of  the  chattel 
mortgage."  The  defense  had  called  and 
examined  twelve  witnesses,  farmers  and 
neighbors  of  that  vicinity,  who  had  known 
tbe  stock,  and  none  of  tbem  valued  it  at 
less  than  f  9(X)  on  Novemt>er  5, 1887,  when 
tbe  property  was  seized,  one  year  and 
eight  months  prior  to  the  trial  and  Judg- 
ment. The  witness  Derby  was  called  in 
rebuttal  by  the  plaintiff, and  testified  that 
he  had  been  In  the  stock  business*  exclu- 
sively, and  had  given  his  entire  attention 
to  it,  for  the  last  five  years,  and  was  ac- 
quainted with  the  values  of  property  in 
the  fall  of  the  year  1887.  The  witness  was 
asked  tbe  following  question :  "  What  was 
the —  What  would  be  the  value  at  that 
time  of  one  gray  mare  13  years  old,  of  av- 
erage weight,  of  about  1,100  or  1,200 
pounds,  and  without  any  blemishes,  or 
anything  of  that  kind,  on  the  market?" 
To  which  objection  was  made  as  incom- 
petent and  immaterial,  and  objection  sus- 
tained. Tbe  witness  was  again  asked  the 
question:  "Well,  Mr.  Derby,  from  the  fall 
of  1887  to  the  spring  of  1888,  what  would 
a  mare  about  18  years  of  age,  weigh- 
ing about  1,200  pounds,  with  eyesight 
good,  and  no  blemishes,  be  worth  ?  What 
was  her  nrice  onthemarketatthattlme?" 
To  which  objection  was  made  that  the 
testimony  offered  was  not  proper  rebuttal 
evidence,  and  should  have  been  inquired 
of  In  the  case  in  chief;  that  It  was  Incom-- 
petent  and  Immaterial  as  expert  testi- 
mony ;  and  objection  sustained.  The  ob- 
jection is  made  to  the  testimony  that  the 
time  proposed  to  establish  the  value  of  the 
property  was  not  the  same  time  of  valua- 
tion by  tbe  defendant's  witness, — the  first 
week  of  November  of  tbatyear.  From  the 
fall  of  that  year  to  the  spring  of  the  next 
year  is  indeflulte,  and  overreaches  the 
period  of  inquiry  and  the  time  of  valua- 
tion. It  was  not  In  rebuttal  of  the  evi- 
dence already  given,  and  in  the  words  pro- 
posed was  properly  overruled.  The  ques- 
tion, if  allowed  and  answered,  did  not  In- 
clude the  quality  of  a  "good  breeding 
mare,  raising  a  colt  yearly,  and  doing 
half  of  the  work  of  a  team,"  as  had  beeu 
given  in  evidence,  which  left  the  question, 
as  proposed,  immaterial  to  the  issue  to  be 
met, — the  rebuttal  of  the  defendant's 
proof.  Whether  expert  testimony  was 
admissible  as  to  the  general  average  value 
of  horses  and  neat  cattle  In  this  trial  Is 
more  doubtful.  It  was  the  opinion  of  a 
dealer  buying  at  the  lowest  price,  and 
seeking  the  best  chance  of  selling  for  a 
market,  which  was  sought  to  be  intro- 
duced against  the  opinion  of  farmers  and 
neighbors  acquainted  with  the  qnalicy  of 
the  stock.  This  fact  is  offered  as  an  argu- 
ment against  tbe  defendant's  proof  and 
the  verdict  of  the  Jury.  But  we  have  near-  ' 
ly  always  considered  that  the  testimony 
of  farmers  and  neighbors,  given  under 
oath,  at  a  trial,  as  to  tbe  value  ol  farm 
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prodncta,  horseB,  and  cattle  Id  contru- 
Teray,  wae  the  truest  and  moat  accurate 
appraiaement  tu  be  obtained.  We  have 
seldom  known  such  testimony  to  be  Im- 
peached, overthrown,  or  doubted.  The 
opinion  of  a  dealer,  not  a  producer  and 
breeder,  would  seem  not  to  be  more  Impar- 
tial, or  ol  greater  weight.  It  was  held 
abstractly  in  the  case  of  Insurance  Co. 
V.  Harmer,  2  Ohio  St.  452,  by  Raxney,  J., 
that  "opinions  are  only  admissible  where 
the  nature  of  the  inquiry  involves  a  ques- 
tion of  science  or  art,  or  of  professional  or 
mechanical  skill;  and  then  only  from  wit- 
nesses skilled  in  the  particular  business  to 
which  the  question  relates."  The  appli- 
cation of  this  rule  in  the  case  deed  was  to 
the  offer  of  the  opinions  of  distant  insur- 
ance aKents,  as  experts,  as  to  the  proba- 
ble orlsin  of  a  local  fire,  and  the  risk  of 
the  defendant  under  the  policy  and  the 
conditions  stated,  tending  to  relieve  the 
underwriters.  The  testimony  of  experts 
was  excluded.  In  the  case  of  Hastings  v. 
The  Uncle  Sam, 10  Cal.  341,  where, in  an  ac- 
tion to  recover  damages  occasioned  from 
the  detention  of  the  plaintiff  by  the  defend- 
ant, a  witness  waspermltted  to  glvehls  es- 
timate of  the  valae  of  the  plaintiff's  serv- 
ices per  day,  which  he  placed  as  high  as 
f  100,  and  stated  as  ground  for  his  opinion 
that  the  plaintiff  was  a  speculator,  pos- 
sessed of  large  property,  money  in  stocks. 
rents,  and  other  sources  of  Income,  and 
frequently  made  from  one  to  five  hundred 
dollars  per  day,  on  the  motion  to  exclude 
the  testimony,  Field,  J.,  said  that  the 
opinions  of  witnesses  are  generalise  admis- 
sible only  when  they  relate  to  matters  of 
science  or  art,  or  to  skill  In  some  particu- 
lar profession  or  business,  and  that  the 
•testimony  was  inadtnissible.  A  law- 
writer  of  some  repute  has  luld  It  down  as 
to  the  examination  of  experts  that"  hypo- 
thetical questions  must  not  embrace  mat- 
ters within  the  range  of  ordinary  human 
experience,  because  as  to  such  matters  the 
opinions  of  the  twelve  men  in  the  jury-box 
are  better,  in  the  eye  of  the  law,  than 
those  of  the  experts. "  State  v.  Anderson, 
10  Or.  448;  Hill  v.  Railroad  Co.,  55  Me. 
489;  1  Thorn  p.  Trials,  §  (i05. 

The  question  recurs,  was  the  opinion  of 
the  witness  the  best  evidence  adduclble, 
and  was  It  important  to  the  issue?  The 
plaintiff's  attoi-ney  states  "that  he  bad 
no  witnesses  that  he  could  call  who  were 
acquainted  with  the  property,  and  wsu9 
therefore  forced  to  use  this  kind  of  evi- 
dence." But  the  record  shows  that  he 
called  four  witnesses  In  rebuttal, — Brauier, 
Downing,  Howe,  and  himself, — who  tewtl- 
fled  that  they  were  personally  acquainted 
with  the  property,  had  appraised  it,  and 
testified  to  their  valuation  of  It.  The 
]ury  had  the  benefit  of  both  sides  of  the 
controversy,  without  resorting  to  the 
opinion  of  an  expert.  The  valuation  of 
the  gray  mare,  12  years  old,  weighing 
1,200  pounds,  with  good  eyesight,  and  no 
blemish^,  was  estimated  in  the  plaintiff's 
atHdavitln  this  suit  as  valued  at  flOO.  On 
the  trial.  Downing,  the  plaintiff's  witness, 
testltied  that  she  was  not  worth  over  $40; 
Bremer,  f50;  and  Miller,  S65.  To  support 
and  to  strengthen  this  evidence  the  expert 
Derby  was. introduced;  and,  la  order  for 


the  piaintiB  to  have  availed  Itself  of  the 
error  of  overruling  bis  evidence,  it  should 
have  made  an  offer  of  proof  by  the  wit- 
ness that  a  mai-e  of  the  description  and 
qualities  set  out  in  the  question  pro- 
pounded was  not,  in  November,  1887, 
worth  a  sum  to  exceed  from  $40  to  $65. 
The  plaintiff  then  would  have  made  such 
an  offer  as  to  "clearly  indicate  what  be 
expected  to  prove  by  the  witness,  and  its 
pertinency  to  the  issue, "as  required  by 
the  decisions  of  this  court,  uniformly  ad- 
hered to.  Lipscomb  V.  Lyon,  19  Neb.  522. 
27  N.  W.  Rep.  731;  Mathews  v.  State,  19 
Neb.  838,  27  N.  W.  Rep.  234,  Yates  v.  Kin- 
ney, 25  Neb.  123,  41  N.  W.  Rep.  128;  Mord- 
horst  V.  Telephone  Co.,  (Neb.)  44  N.  W. 
Rep.  469.  Under  this  rule  the  fifth  error  of 
the  plaintiff  falls.  The  sixth  and  seventh 
errors  are  overruled  from  what  has  been 
already  said.  Whether  the  witness  Derby, 
as  an  export,  was  competent  or  was  in- 
competent, or  his  testimony  was  relevant 
or  otherwise,  and  whether  or  not  it  was 
error  to  have  excluded  it,  we  are  yet  all  of 
the  opinion  that,  if  error  at  all.  It  was 
wboU}-  without  prejudice  to  the  cause  of 
the  plaintiff  in  error.  The  Judgment  of 
the  district  court  is  affirmed.  The  other 
Jud]ges  concur. 

Earl  t.  Rrid  et  at. 

(Supreme  Court  of  NOiraeha.    May  5,  1881.) 

PaBsnHFTiONS  ON  Sbgoitd  Tbzai,  —  CoirrBACT  or 

EkPLOTMBST— EVIDBNCE. 

1.  Where  a  verdict  is  '  set  aside,  and  a  new 
trial  granted,  the  second  trial  ia  to  be  conducted 
in  precisely  the  same  manner  aa  if  no  trial  had 
previously  taken  place.  The  fact  that  a  verdict 
had  previously  been  rendered  in  favor  of  the 
plaintiff  does  not  raise  any  presumption  sfainst 
the  defendants  which  can  be  considered  by  the 
jury  or  court  in  the  second  trial. 

2.  On  the  testimony  contained  In  the  record 
there  is  a  failure  to  show  a  liability  of  the  de- 
fendants to  the  plaintiff  npon  Uie  items  set  forth 
in  the  petitibn. 

(SyUcUnu  by  the  Court. ) 

Error  to  district  court,  Lancaster  coon- 
ty;  CaAPMAN,  Judg^e. 

LHwreace  Heiakell,  for  plaintiff  in  error. 
H.  J.  Whitmore,  for  defendants  in  error. 

MaxwELL,  J.  The  plaintiff  filed  a  peti- 
tion in  the  district  court  of  Lancaster 
county,  in  which  he  alleged  "that  on  or 
about  the  22d  day  of  August,  1887,  the 
plaintiff  entered  into  the  service  of  the  de- 
fendants, at  their  request,  as  agent,  to  sell 
and  dispose  of  certain  goods,  to- wit,  the 
Crandall  type-writers,  of  the  value  of  $75.- 
00  in  the  state  of  Nebraska.  That  this 
plaintiff  was  appointed  tn  the  agency  for 
the  state  of  Nebraska  for  the  sale  of  said 
type- writers,  under  the  following  contract, 
made  by  and  Itetween  defendants  and 
plaintiff:  That  plaintiff  was  to  sell  four 
machines  per  month  tn  1887,  eight  per 
month  in  188S,  and  sixteen  per  month  in 
1889 ;  terms  one-third  off,  free  on  board  at 
Chicago;  defendant  to  deliver  the  type- 
writers free  of  charge,  by  freight,  to  this 
plaintiff.  That  defendants  made  a  fraud- 
ulent contract  In  the  litoresaid  contract 
with  this '  plaintiff,  and  perpetrated  a 
fraud  upon  this  plaintiff,  in  this,  to-wit: 
He  (plaintiff)  received  one  of  the  said  type- 
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writers  In^pdrsuauce  of  said  contract  from 
defendants,  and  ordered  four  more,  and 
was  preparing  to  sell  them  In  the  state  of 
Nebraska,  when  he  was  given  notice  by 
the  Crandall  Type-Writer  Company  of 
Oroton,  N.  Y.,  to  rdraln  from  selling  said 
type-writers,  or  any  of  them,  under  the 
agency  al  the  defendants,  or  sntterthe  pen- 
alty of  tlte  law.  And  this  plaintiff  further 
says  that  tlie  Crandall  Type-Writer  Com- 
pany had  at  said  time  the  exnlustve  right 
and  anthorlty  to  sell-said  type- writers,  or 
to  authorise  others  to  sell  them,  In  the 
state  of  Nebraska.  That  said  defendants 
had  at  said  time  no  right  nor  authority 
whatever  to  sell  or  to  employ  others  to 
sell  said  type-writers,  or  any  of  them,  in 
the  state  of  Nebraska.  That  this  plaintiff 
was  wholly  ignorant  of  the  Crandall  Type- 
writer Company's  exclusive  right  and  au- 
thority to  sell  said  type-writer  machines, 
or  tbeir  exclusive  right  to  employ  others 
to  sell  said  type-writer  macliiues,  in  the 
state  of  Nebraska,  and  accepted  the  type- 
writers and  the  agency  for  the  sale  of  them 
in  good  faith  from  these  defendants,  l)e- 
lieving  at  said  time  that  said  defendants 
bad  full  power  and  authority  to  sell  said 
type-writers,  or  to  employ  other  agents  to 
sell  and  dispose  of  them  in  the  state  of  Ne- 
braska. That  defendants  well  knew  at 
the  time  of  tbeirfrandulent employment  of 
this  plain  tiff  to  sell  tb«  aforesaid  type-writ- 
era  in  the  state  of  Nebraska  that  they,  the 
.defendants,  had  no  right  or  authority  to 
so  employ  this  plaintiff.  That  this  plain- 
tiff, immedlatdy  upon.recelvlng  the  afore- 
said notice  and  demand  from  the  Crandall 
Type- Writer  Company  that  he  should  not 
sell  tbetyptvwriters  in  thestate  of  Nebras- 
ka, did  bencefSrth  refrain  from  selling  or 
attempting  to  sell  tliem  In  the  state  of  Ne- 
braska. That  ijefore  receiving  notice  from 
the  Crandall  Type-Writer  Company  to  de- 
sist from  selling  said  type-writers,  or  any 
of  them,  in  the  state  of  Nebraska,  and  be- 
fore this  plaintiff  had  knowledge  that  this 
employment  by  defendants  was  fraudulent 
and  void,  he,  plaintiff,  at  defendants'  in- 
stance and  request,  for  necessary  expenses 
for  the  purpose  of  making  the  business  of 
selling  the  said  type-writers  a  success  and 
a  profitable  business  in  said  state  of  Ne- 
braska, paid  out  and  expended  to  and  for 
the  use  of  defendants.and  at  their  request, 
for  the  purpose  of  building  and  advertis- 
ing tb»  business  of  selling  type-writus  as 
aforesaid,  the  sum  shown  in  the  account, 
of  which  the  following  is  a  copy : 

'Lincoln,  Neb.,  Sept.  18, 1887. 
A.  B.  Reld  to  Harry  Earl,  Dr. 

Printer's  blU $44  50 

Uaohine,  aample 01  75 

1  mo'solerk  hire  and  operator 4Si  00 

Fostfige  on  circulars 1  SS 

I«tter-heads  furnished,  not  Included  in 

printer's  bill. 2  00 

State  directory 6  00 

Total $156  80' 

— Which  sum  of  St56.50  is  due  and  unpaid, 
and  In  which  sum  tills  plaintiff  has  been 
damaged  by  the  aforesaid  fraudulent  and 
deceitful  employment  of  him,  the  said 
plaintiff,  by  the  said  defendants. " 

To  thispetition  the  defendants  answered 
that "  A.  B.  Reld  Is  a  resident  of  the  city  of 


Chicago,  in  the  state  of  liUnols,  and  that 
he  Is  in  business  in  said  city  and  state  as  a 
general  dealer  in  type-writers,  under  the 
hrm  name  and  style  of  A.  B.  Reld  &  Co. 
That  on  or  about  the  2Uth  day  of  July, 
1887,  the  plaintiff,  through  one  R.  Knut- 
son,  (whom  defendant  now  understands 
to  be  the  son-in-law  of  plaintiff,)  entered 
Into  an  agreement  with  this  defendant, 
whereby  this  defendant  agreed  to  sell  and 
the  plaintiff  to  buy  Crandall  type-  writers  at 
an  agreed  price  of  foO.OO  each,  free  on 
board  at  Lincoln,  If  purchased  in  quanti- 
ties of  not  less  than  four,  otherwise  free 
on  board  at  Chicago ;  and  defendant  fur- 
ther agreed,  in  consideration , of  plaintiff 
putcbasiug  a  certain  specified  number  of 
said  type-writers  monthly,  not  to  sell 
Crandall  type-Writers  to  any  other  persons 
for  sale  in  the  state  of  Nebraska  so  long  as 
the  plaintiff  should  comply  with  said 
terms.  That  defendant  has  always  been, 
and  up  to  the  beginning  of  this  suit  was, 
ready,  able,  and  willing  to  do  and  perform 
ail  the  matters  and  things  on  his  part  to 
be  done  and  pertormed  under  said  arrange- 
ment, but  that  plaintiff  has  utterly  and 
entirely  failed  and  refused  to  buy  or  receive 
or  pay  for  any  of  said  type-writers  of  this 
defendant,  and  has  not,  at  any  time  since 
said  arrangement  was  made,  purchased  a 
single  type- writer  of  this  defendant.  That 
by  reason  of  said  failure  on  plaintiff's  part 
said  agreement  was  ended,  and  became  of 
no  force  and  effect,  long  before  this  suit  was 
commenced.  That  the  foregoing  is  the 
only  contract  or  agreement  ever  m|ide  be- . 
tween  this  defendant  and  the  plaintiff. ' 
That  on  or  about  the  8th  day  of  Septem- 
ber, 1887,  the  said  K.  Knutson.ln  the  name 
of  said  plaiiitlCf,  telegraphed  from  Nebras- 
ka City,  Neb.,  to  this  defendant  to  ship 
four  Crandall  typo-writers  to  H.  Earl,  Lin- 
coln, Neb.,  by  express,  C.  O.  D.  That  this 
defendant  shipped  said  machines  as  directs 
ed,  but  that  the  same  were  attached  by 
plaintiff  upon  their  arrival  in  the  city  of 
Lincoln;  and  defendant  now  believes  that 
said  machines  were  ordered  by  plaintiff 
solely  to  enable  plaintiff  to  commence  this 
suit,  and  not  in  pursuance  of  any  contract 
or  agreement  made  with  this  defendant. " 
The  reply  is  a  general  denial.  There  were 
two  trials  in  the  district  court.  In  the 
first  trial  the  plaintiff  recovered,  but  the 
verdict  was  atterwurds  set  aside,  and  on 
the  second  trial  the  verdict  was  In  favor 
of  the  defendants,' upon  which  Judgment 
was  rendered.  It  appears  to  be  claimed 
on  behalf  of  th6  plaintiff  that  in  such  case 
greater  proof  is  required  on  behalf  of  the 
defendants  than  would  be  necessary  had 
the  verdict  not  been  set  aside.  Thtsis  not 
the  case,  however.  Where  a  verdict  Is  set 
aside,  and  a  new  trial  granted,  the  second 
trial  -will  proceed  precisely  in  the  same 
manner  as  if  no  previous  trial  bad  been 
bad. 

2.  It  is  very  doubtful  If  the  petition 
states  a  cause  of  action.  As  to  most  of 
the  items  It  certainly  fails  to  do  so.  The 
plaintiff,  so  far  as  ap(>ears,  voluntarily  and 
without  any  inducement  from  the  defend- 
ants purchased  the  goods  tn  question.  It 
is  difficult  to  perceive,  therefore,  upon  what 
ground  the  defendants  can  be  liable  for 
such  purchases.    Aside,  from  this,  the  tes- 
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timony  falls  to  show  any  liability  of  tta« 
defendantfi  to  the  plaintiff. 

The  detendanta  were  wholesale  dealers  in 
type-writers  in  Chlcaieo,  and  sold  certain 
type-writers  to  the  plaintiff,  to  be  sold  iu 
Nebraska.  The  plaintiff  does  not  alleKe 
that  thedefendants  gavehlm  the  exclusive 
agency  to  sell  such  type-writers,  and  the 
prool  falls  to  show  any  such  representa- 
tions. That  the  defendants  did  have  the 
right  to  sell  type-writers  in  the  state  is 
clearly  shown  by  the  proof,  although  the 
plalntlffdoes  not  appearto  havemadeany 
effort  to  sell  the  same.  In  fact  he  was  a 
mere  figure-head,  the  real  party  who  con- 
ducted the  business  in  his  name  being  ,hls 
Bon-ln-law.  It  Is  evident  that  the  order 
for  four  ty  pe-w  rlters  was  not  made  in  good 
faith,  but  as  a  means  of  getting  property 
of  the  defendants  within  the  state,  so  that 
an  attachment  conid  be  levied  thereon. 
From  the  testimony  before  the  court  the 
plaintiff  cannot  recover,  and  the  Judgment 
is  affirmed.    The  other  Judges  concur. 


Phblps  BiGLtOW  Windmill  Co.  ▼.  Shat.i 

(Supreme  Cowt  of  Hfebmsha.    May  6, 1891. ) 

Hbohanio's  Libit— Notiob  of  CiiAjm  —  Profbbtt 

SUBnOT — SaLB  or  HOMBSTBAD. 

1.  Section  8,  c.  M,  Ck)mp.  St,  requires  the 
party  who  olaims  a  mechanic's  lien  to  make 
an  account  In  writing  of  the  items  of  labor,  sliill, 
machinery,  or  material  furnished,  or  eitlter  of 
them,  as  the  ease  may  be,  and,  after  making  oath 
thereto,  within  four  months  of  the  time  of  per- 
formintc  snch  labor  and  skill,  or  fnrnishing  sach 
'  machiolry  or  material,  flle  the  same  in  the  office 
of  the  register  of  deeds  of  the  county  in  which 
such  labor,  skill,  and  material  shall  have  "been 
furnished, — in  other  words,  in  the  county  where 
the  property  benefited  is  situated.  The  oath  may 
be  taken  before  a  notair  public  of  another  state. 

'i.  A  windmill,  with  tank,  pnmp,  eto.,  consti- 
tutes an  appurtenance  within  the  meaning  of  seo- 
tlon  1,  c.  54,  Comp.  St.,  and  the  party  lomish- 
Ing  and  erecting  the  same  under  a  contract  with 
the  owner  of  the  land  may  obtain  a  meohanic'^s 
lien  by  filing  the  necessary  claim,  daly  verified, 
in  the  proper  office. 

8.  The  homestead  Is  sabjeot  to  nle  on  a  me- 
chanic's lien  duly  obtained. 
(SvUdbut  bu  the  Court) 

Appeal  from  district  court,  Johnson 
county;  Broadt,  Judge. 

L.  V.  Chapman,  for  appellant.  Cbam- 
berl&io  Bros.  &  Rood  and  .Tonea  A  Jones, 
tor  appellee. 

Maxwrll,  J.  This  action  was  brought 
in  the  district  court  of  Johnson  county  to 
foreclose  a  mechanic's  lien.  The  items  for 
which  the  lien  was  claimed  are  as  follows: 

1  lO-ft.  I.  X.  L.  windmlU $  86  00 

1  figure  410  pumps  and  brass  oyl 98  00 

1  round  tenk49^ IS  00 

Ihoose  tank, 9  00 

1  milk  tank  8x28x28 16  00 

26  ft.  )^  galvanised  pipe  &  rods 1170 

191  ft.  ^  "         pipe 88  30 

192ft.  1  blackplpe 38  80 

1  brass  check-vaiv6. 1  65 

1  brass  screw-lock 1  40 

Iderriok. 80  00 

8259  65 

Two  notes  for  fl20.88  each  were  given 
for  this  amount;  the  first  due  December 
1, 1888,  and  the  second  September  11, 1889. 
A  mechanic's  lien  was  filed  in  tlie  proper 

■Petition  for  reheavlng  pending. 


office  in  Jobnson  county.  This  was  sworn 
to  before  a  notary  pnbUc  in  Jackson  eonn- 
ty.  Mo.,  and  It  is  now  objected  that  the 
oath  is  Invalid,  and  therefore  that  no 
lien  attaches  by  reason  thereof.  Section 
S,  c.  6i,  C!omp.  St.,  requires  a  party  who 
claims  a  lien  to  make  an  account  in 
writing  of  the  items  of  labor,  skill,  ma- 
chinery, or  material  furnished,  or  either  of 
them,  as  the  case  may  be,  and,  after 
making  oath  thereto,  shall  wiUiin  four 
months  of  the  time  of  performing  such  la- 
bor or  skill,  or  furnishing  such  machinery 
or  material,  flle  the  same  in  the  office  of 
register  of  deeds  of  the  county  in  which 
such  labor,  skill,  and  material  shall  have 
been  furnished,  etc.  The  fact  is  apparent 
that  the  oath  may  be  made  before  any 
person  authorised  to  administer  oaths, 
and  the  particular  county  or  state  where 
the  oath  Is  taken  Is  not  material.  The 
claim  for  a  lien,  however,  must  be  filed  iu 
the  office  of  the  register  of  deeds  of  the 
county  where  the  labor  was  performed  or 
materialfnmished,— in  otherwords,  where 
the  property  improved  or  benefited  by  the 
labor  and  material  is  situated.  Theobjec- 
tlon  to  the  oath  of  the  notary,  therefore, 
is  unavailing. 

2.  It  taclaitnedtbatamechanlc's  lien  will 
not  attach  for  the  character  of  stnxstnre 
erected  In  this  case.  Section  I.e. M, Comp. 
St.,  provides  that  "any  person  who  shall 
perform  any  labor,  or  furnish  any  materl- 
al  ormachlneryor  fixtures  for theerec tlon, 
reparation,  of  any  house,  mill,  manufac- 
tory, or  building  ,  or  appurtenance  by 
virtue  of  a  contract  or  agreement,  ex- 
pressed or  Implied,  with  the  owner  there- 
of, or  his  agents,  shall  have  a  lien  to  se- 
cure  the  payment  of  the  s&me  upon  such 
house,  mill,  manufactory,  building,  or  ap- 
purtenance, and  the  lot  of  land  upon 
which  the  same  shall  stand. "  The  wind- 
mill in  this  case  evidently  comes  under  the 
head  of  "  an  appurtenance, "  and  the  party 
is  entitled,  where  the  proper  steps  have 
been  taken,  to  a  mechanic's  lioi. 

S.  Tjie  third  objection  is  that  the  real  es- 
tate is  the  homestead  of  the  defendant,  and 
that  his  wife  never  consented  to  the  crea- 
tion of  the  debt,  and,  therefore,  that  the 
homestead  is  exempt.  Section  3,  c.  38, 
Comp.  St.,  provides  that  "the  home- 
stead is  subject  to  execution  or  foroed 
sale  in  satisfaction  of  Judgments  ob- 
tained—Ffret,  on  debts  secured  l>y  me- 
chanics', laborers',  or  vendora'  liens  up- 
on the  premises;  second,  on  debts aeenred 
by  mortgages  upon  the  premises, executed 
and  acknowledged  by  both  husband  and 
wife,  or  an  unmarried  claimant."  This 
section  makes  the  homestead  liable  tor  a 
mechanic's  lien.  If  the  wile  objects  to  the 
erection  she  should  make  it  known  at  the 
earliest  opportunity,  and  prevent,  if  pos- 
sible, the  party  from  putting  up  the  struct- 
ure. If  she  site  by  without  objection  un- 
til the  improvement  is  made,  thereby 
adding  to  the  value  of  the  homestead,  she 
will  be  deemed  to  have  waived  her  objec- 
tion, and  the  homestead  will  be  chargea- 
ble with  the  cost  of  the  improvement. 
Uood  faith  requires  this  on  the  part  of  the 
wife,  and,  as  no  objection  was  made,  the 
Improvement  must  be  held  to  have  been 
made  with  her  tacit  cmisent.    Upon  the 
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wboM  eaae  it  ia  Apparent  that  there  was 
BO  error  in  the  record,  and  tbe  }adginent 
ia  afflnned.    The  uther  Judges  concur. 


JomiBON,  Sheriff,  v.  Neal.i 

(dupreiM  Court  ctf  Nebrcuka.    May  6, 188t) 

Kxtumos^—BMFJMns. 

1.  Ib  an  aetien  of  replsTla  b^  the  head  df  the 
iHDlly  against  the  sheriff  cl&imiBg  certain  j/to^ 
mitj  a*  being  exempt,  htii,  that  the  evidence  sos- 
t^ned  the  Jadgment  of  the  court  below  that  the 
property  was  exemjpt. 

2.  Petition  set  out  in  the  opinion  held  to 
state  a  cause  of  action. 

(SyUobtM  by  the  Court) 

Brror  to  district  court,  JohnBoncoanty; 
APPE1.0ET.  Judge. 

Daniel  F.  Osifrood,  for  plalntIB  In  error. 
J.  H&U  Bltcbcock,  tor  defendant  in  error. 

Maxwrll,  J.  Tills  action  waa  brought 
in' the  district  court  ol  Johnson  conntr  by 
the  defendant  in  error  agttlast  ttaa  plaintiil 
In  error  to  recover  the  poasesaion  of  cer- 
tain goods  wUeta  the-  pUiintift  In  arror, 
sheilllol  that  coonty,  had  levied  nfwn. 
On  tbe  trial  ut  the  eaiise  tbe  Jury  retunked 
a  verdict  ia  favor  of  tbe  defendant  la 
crrar,  on  which  iudginent  was  ratdared. 
The  asaignaaents  of  error  la  this  coort 
Bi«y  be  c($asidared  aader  two  liaada :  (1) 
Tliat  the  petition  doee  not  state  facta  raf- 
liclent  to  cOttstttnte  acanaeetaction;  and 

(2)  that  theeviaeuce  is  inaufBctent  to  ana- 
tain  tbe  verdict. 

The  petHdoB  ia  asfoUowa:  " Naw cornea 
tbeplaintiO  herein,  and  for  hia  caase  uf 
action  alleges  and  ahows:  (1)  That  this 
defendant  waa  the  duly  appointed  and 
qualified  aherUt  of  Jobaaon  eoanty.  Neb., 
from  tbe  1st  day  of  Jane.  1889,  to  tlie  flrat 
part  oi  Janaai7,180O.  (8)  Thattbe  piain>- 
titl  Is  the  owaer,  and  ia  entitled  to  the  iiB>- 
medlate  poaaesaion,  of  the  following  de> 
acribed  gooda  and  chattels,  to- wit:.  Tbe 
ottdivlded  %  iaterest  in  and  to  100  acres  ot 
corn,  situated  on  sections  21  and  22,  town 
<,  and  raage  9,  Johnaoo  coonty.  Neb.,  (exr 
eept  tbe  south  10  acres,)  bi^g  aame  now 
to  the  possession  of  said  defendaat,  and 
which  be  still  holds,  ot  tbe  valueof  $200.00. 

(3)  The  defendant  wrongfully  detaios  said 
goods  and  ehattels  from  the  possession  ut 
pialutiff,  and  has  wrongruUy  detained  the 
same,  to  plaintitf's  damage  in  the  aum  ot 
$25.00,  (4)  That  said  property  waa  aeised 
by  said  defendant  as  sheriB  of  said  coonty 
under  an  execution  issued  on  Jndgaient 
against  the  plaintiff,  but  consisted  ot  artl- 
eiee  which  are  exemptfrowexeoation.  (5) 
That  plalntIB  was  at  tbe  time  oi  levying 
said  etxeeutlon,  and  still  la,  a  i-esident  of 
this  state,  and  tbe  bead  of  a  family ;  and 
he  has  neither  lands,  town  lots,  nor  bouses 
subject  to  exemption  as  a  homestead; 
and  he  is  engaged  in  the  business  of  agri- 
culture. " 

There  is  but  Uttle  testimony  in  the  ease, 
as  follows:  "W.  H.  Neal,  tbe  deieadant 
herein,  testified  as  follows,  omitting  the 
exc^tious:  'Question.  You  are  the  plaiik- 
titt  in  this  caae,  are  you  not?  •  •  •  Q. 
What  is  your  business?  Answer.  Farm* 
ing.  Q.  Where  do  yuu  reside?  A.  I  r». 
side  on  what  is  known  as  tbe  "Honk 
Farm, "  a  mile  and  a  balf  west  of  Sterling. 
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Qt  Where  did  yon  reside  at  the  time.tttla 
property  that  you  complain  of  here  was* 
seised  by  the  sberift?  *  *  *  Q.  Yoa 
may  state  what  was  dene  on  or  about  tbe 
M  day  ot  October,  1SS9.  A.  What  about? 
Q.  Whether  or  not  any  of  your  property 
was  taken,  and.  If  so,  by  whom.  A.  It 
was.    Q.  Tell  the  Inry  wbat  was  done. 

•  •  •  A.  About  that  time— I  don't  know 
tbe  exact  date — tbe  sberift  came  to  my 
place  wbere  I  lived,  and  levied  on  my 
property.  We  were  gathering  com  at  the 
time;. and  he  asked  me  what  I  bad,  and  I 
told  him,  and  he  levied  on  everything  I 
had;  and  I  claim  I  ain  exempt—  •  •  • 
Q.  You  need  not  tell  what  you  claimed. 
Can  you  tell  wbat  property  be  levied  upon? 
Describe  it.  A.  He  levied  upon  •  •  *. 
Q.  You  say  you  are  a  resident  of  tbe  state 
of  Nebraska?  A.  I  am.  Q.  State  whether 
you  are  the  head  of  a  family.  A.  I  am. 
Q.  State  whether  you  have  any  real  ea- 
tate.  *  *  *  A.  I  have  not*  Q.  You 
may  state  whether  yon  made  any  demand 
apon  the  sheriff  to  have  appraisers  ap- 
pointed to  set  off  wbat  was  allowed  yuo. 

•  •  •  A.  I  did.  Q.  Go  on,  and  state 
what  was  done,T-wbat  the  sheriff  did, 
and  what  yoD  did:  •  •  •  A.  He  levied 
OB  all  I  bad.  Q.  State  whether  he  al- 
lowed  you    anything.     A.  He   did    not. 

•  *  •  Q.  State  wbetheromotyou  made 
any  selection.  •  "  •  A.  I  did  not.  Q. 
You  may  state  whether  you  filed  an  inven- 
tory of  all  your  personal  property  with  the 
sheriff  at  the  time  the  levy  waa  made.  A. 
I  did.  *  *  •  Q.  (Handing  witness  a  pa- 
per. )  Tou  may  iooK  at  that  paper,— look 
at  thename there.  IsthatyonrBlgnature? 
A.  It  is.  Q.  You  say  you  banded  this  to 
tbe  officer?  A.  Yes,  sir.  •  ♦  •'  J.  HaU 
Hitchcock, swornfor  plaintiff:  'Q.  By  Mr. 
Hitchcock'  You  may  state  what  you 
know  about  the  deaaand  for  the  return  of 
the  property  levied  upon  by  the  sheriff  la 
this  case,  and  what  you  know  about  any 
selection  that  was  made  by  the  plaintiff 
claiming  the  same  as  exempt.  *  *  *  A. 
Mr.  Neal  came  to  me  at  the  time  the  sher- 
iff was  there,  with  tbe  sherltT,  and  with  a 
list  of  tbe  property,  and  asked  to  bbve  an 
appraisement  of  tbe  property,  and  make 
selection,  and  the  sheriff  showed  ma  tbe 
list  of  the  property,  and,  after  looking  it 
over,  I  told  him  for  Mr,  Neal  that  it  was 
all  exempt ;  that  a  certain  amount  ot  it, 
as  I  specified  from  tjiearticles  ot  the  Inven- 
tory, were  exempt  to  bim  as  being  a  res- 
ident ol  tbe  state  and  the  bead  of  a  tamL- 
ly ;  and  other  articles  besides  these  men- 
tioned by  tbe  sheriff  warn  exempt  to  bim 
as  t>eiDg  a  resident  oi  the  state  ol  Nebras- 
ka, tbe  headof  a  family,  and  being  engaged 
in  the  business  of  agriculture.  I  told  Uie 
sheriff  that  I  thought  he  was  allowed 
$600.00  besides  these  articles  enumerated, 
and  I  demanded  a  release  of  the  property 
tor  Mr.  Neal.  •  •  •  (Witness  contin- 
ues:) Then  I  selected  from  the  inventory 
presented  by  the  sheriff  tbe  articles  for  Mr. 
Neal  tbat  were  allowed  bim  as  especially 
enumerated  articles,  and  I  further  selected 
all'tbe  other  articles  tbat  were  proposed 
and  lirescnted  to  roe  to  be  selected  by  the 
sheriff  for  Mr.  Neal,  claiming  them  as  exr 
empt  lu  lieu  ot  the  homestead,  in  addition 
to  the  especially  enumerated  articles  I  had 
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.Delected  as  exempt,  and  demanded  the  re- 
lease ot  all  from  the  execution.  •  •  » 
PlaiDtlR  oRera  in  evidence  the  execution  In 
the  CBBe  as  found  amonfc  the  flies  of  this 
ease,  wltli  the  return  of.  the  officer  thereon. 
(A  copy  of  the  same  is  hereto  attached, 
marked  '  Sxhiblt  B.')  Plaintiff  also  offers 
in  evidence  the  claims  of  exemption  filed 
with  the  Bberitr  other  than  the  Inventory 
which  is  mentioned  In  the  return  as  hav- 
ing been  received.  Plaintiff's  Exhibit  0. 
•  •  •  Plaintiff  also  offers  in  evidence  the 
appraisement  of  the  property  that  was 
taken,  and  Is  filed  with  the  papers  and 
mentioned  In  the  sheriff's  return,  and  the 
selection  of  the  property,  as  shown  by  the 
flies  and  mentioned  in  the  return  of  the 
sheriff.    Plaintiff's  Exhibit  D. " 

The  petition  states  a  cause  of  action, 
and  is  sufficient  to  entitle  the  plaintiff  be- 
low to  recover.  No  testimony  was  offered 
In  behalf  of  the  plaintiff  In  error,  and  it  is 
apparent  tbat  the  property  described  was 
exempt  nnder  the  statute.  The  Judgment 
of  the  district  court  is  right,  and  is  af- 
drmed.    The  other  Judges  concur. 


Mabsball  et  al.  v.  Ooblx. 
(Supreme  Court  of  ytirraska.    May  0,  189L)  ' 
AxBKDMssT  or  Anbwbb— Ibbblevakt  Matteb— 
BuBDBK   o*  Fboov  —  Constbuctiok   or  COH- 

TBAOT. 

L  On  the  trial  of  a  cause  the  defendant  ob- 
tained leave  to  amend  his  answer  by  alleging 
"that  after  making  the  sales,  named  tiiey  (plaln- 
tlffls)  complained  tioat  the  i»rices  were  too  high  as 
named  by  defendant,  and  made  no  effort  to  sell 
the  same,  but  neglected  the  same,  to  the  defend- 
ant's damage  and  injury. "  Held,  that  the  matter 
involved  in  the  amendment,  not  being  pertinent 
to  the  case,  was  calculated  to  raise  a  false  issue 
and  distract  the  attention  of  the  Jury  from  the 
real  questions  for  their  determination. 

3.  Instruotions  set  oat  ia  the  opinion  held  to 
beerroneoos. 
(Si/Uobut  hy  A«  Court) 

Error  to  district  court, Douglas  county; 
HopuwEi.L,  Judge. 

Gregory,  D»y  A  D»jr,  for  plaintiffs  In  er- 
ror. Hall,  McCttllocb  &  Engliah,  tor  de- 
fendant in  error. 

Maxwki.l,  J.  This  is  an  action  to  re- 
cover fd,J25,  with  interest  thereon,  for  an 
alleged  breach  of  contract.  On  the  trial 
of  the  cause  In  the  court  below  the  Jury  re- 
turned a  verdict  In  favor  of  the  defendant, 
on  which  Judgment  was  rendered.  The 
contract  is  as  follows:  "This  agreement, 
made  and  entered  Into  the  16th  day  of  Au- 
gust, A.  D.  1886,  by  and  between  Milton 
H.  Uoble,  trustee  of  Douglas  county.  Neb., 
party  of  the  first  part,  and  Marshall  and 
Lobeck  of  the  same  county  and  state,  par- 
tics  of  the  second  part,  wltnesseth :  That 
the  party  of  the  flrot  part  agrees  to  make 
the  parties  of  the  second  part  their  sole 
agents  for  the  Bale  of  the  N.  W.  %  of  section 
18,  township  16  north,  of  range  12  east  of 
the6tb  P.  M.,  known  as  'Bowling  Green.' 
Tocanse  the  said  land  to  be  staked  out 
and  platted  in  such  form  as  he  may  deem 
for  the  best  Interest  of  the  parlies  he  rep- 
resents. To  fix  the  price  on  each  lot,  acre, 
or  block.  Into  which  the  said  land  may  t>e 
divided,  and  the  terms  on  which  they  are 
to  be  offered  for  sale.    To  pay  the  parties 


of  the  second  part  a  comnlsstoB  ot  10  per 
cent,  on  all  sales  made  by  them  or  by  par- 
ties employed  by  them.  That  tbe  said 
parties  o{  tbe  second  part  agree  to  adver- 
tise said  lands  extensively  by  means  of 
plats  and  through  tbe  daily  papers,  and  to 
take  all  steps  necessary  to  bring  the  said 
land  before  tbe  public  and  sell  the  same. 
To  interest  other  real-estate  agents  in  tbe 
saleof  said  land, 'and  in  consideration  erf 
tbe  payment  ot  the  above-named  commis- 
sion to  pay  for  said  advertising,  compen- 
sate said  ag^ents,  and  pay  all  other  ex- 
penses pertaining  to  the  selling  of  said 
land  after  it  shall  have  been  staked  ont 
and  mapped  ready  for  sale.  Tbe  party  of 
the  first  part  shall  sign  all  papers  pertain- 
ing to  the  sale  of  said  land,  and  after  said 
papers  have  been  signed  they  shall  be 
turned  over  to  him,  together  with  the  pro- 
ceeds of  sale  in  excess  uf  the  commission 
before  named.  It  la  hereby  mntnally 
agreed  that  this  contract  may  be  termi- 
nated at  any  time  by  either  party  griving 
ten  days'  notice  in  writing  to  the  other 
party.  In  ease  such  notice  be  given  by 
tbe  party  of  the  first  part  before  the  above- 
described  property  has  been  sold,  then  the 
said  party  of  the  first  part  shall  pay  one- 
half  of  the  costs  of  advertising  aald  prop- 
erty op  to  date  of  canceling  th^  contract. 
Milton  H.  Oobi.b,  Trustee.  MARefiAi.1,  k 
LoBBOK.  Witness:  Mii.ton  D.  Pouc." 
Tbe  plaintins,  in  their  petition,  allege  that 
the  defendant  made  sales  of  certain  tracts 
of  land  Included  in  tbe  contract,  and  that 
the  plaintiffs  bad  allowed  him  the  fees  ns- 
nally  allowed  to  sabagents,  which  fees  be 
bad  accepted  in  recognition  of  plaintiffs' 
riRht  to  commissions  under  tbe  contract 
for  the  lands  sold;  that  the  defendant 
made  a  certain  other  sale  of  lots  ineladed 
in  said  contract  for  the  snm  of  $44,000,  and 
received  therefor  as  part  payment  the 
som  of  f8,800,  but  refused  to  pay  plalntIS 
the  commission  agreed  npon  in  tlie  con- 
tract. The  defendant.  In  his  answer,  ad- 
mits tbe  execution  ot  the  contract,  tbe-sale 
of  property  by  himself,  and  that  prior 
thereto  he  bad  made  some  small  sales,  and 
divided  the  commissions  with  plalntltrs. 
He  also  alleges  tbat  the  contract  bad  been 
terminated  by  notice.  The  reply  deniea 
the  termination. 

On  tbe  trial  the  defendant  asked  and  ot>- 
talned  leave  to  amend  his  petition  by  In- 
terilnlng  tbe  following:  "And  defendant 
further  says  that  the  said  plaintiffs  after 
making  tbe  sales  named  complained  tbat 
the  prices  were  too  high  as  named  by  d»' 
tendant,  and  made  no  efforts  to  sell  tbe 
same,  bnt  neglected  tbe  same,  to  defend<- 
ant's  damage  and  injury."  This  was  ob- 
jected to  by  the  plaintiff  and  bis  objectlona 
overruled,  to  which  exceptions  weretaken. 
Tbe  court  erred  in  permitting  this  amend- 
ment. It  raised  a  false  issue,  which  was 
calculated  to  divert  the  attention  of  tbe 
Jury  from  the  real  questions  for  determina- 
tion. The  defendant  had  tbe  right  to  ter^ 
minate  the  contract  npon  giving  10  days' 
notice,  and  paying  one-half  ot  the  costs  of 
advertising  tbe  property  up  to  that  time. 
He  need  not  assign  any  reason  for  ter- 
minating such  contract.  It  wae  a  power 
which  he  had  reserved  to  himself,  which 
could  be  exercised  at  any  time.  The  plain- 
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aOu,  however,  had  rights  In  the  premleee. 
Tbey  seem  to  have  speut  considerable 
money  io  publishiuK  plats  and  maps  of 
the  lands  In  controversy,  and  calling  the 
attention  of  the  public  to  tbe  property 
that  they  were  desirous  ol  selling.  They 
therefore  had  a  moneyed  interest  In  the 
land  to  the  extent  at  least  of  what  they 
bad  expended,  and.  It  the  defendant  ter- 
minated the  contract,  he  was  to  bear  one- 
balf  this  burden  with  them.  They  had 
every  inducement,  therefore,  to  effect  sales 
if  possible.  The  price  of  the  property  does 
■eem  to  have  been  placed  at  a  bigb  figure, 
so  that  sales  were  not  readily  made.  Nev- 
ertheless, occasional  sales  were  made,  and 
In  all  probability  tbe  sale  made  by  tbe  de- 
fendant himself  was  largely  Induced  by  tbe 
previous  efforts  of  tbe  plainttlte.  The 
eoort  erred,  therefore,  in  permitting  the 
amendment  to  the  petition. 

Tbe  4th,  Sth,  and  6tb  instructions  given 
by  the  court  to  the  Jury  are  as  follows: 
"(4)  The  burden  of  proof  is  on  the  plain- 
tilts,  and  to  entitle  them  to  recover  in  this 
action  tbey  must  prove  to  your  satisfaction 
by  a  fair  preponderance  ol  the  evidence  all 
tbe  material  allegations  of  their  petition 
not  admitted  by  tbe  defendant's  answer. 
(6)  The  jury  is  instructed  that  the  written 
contract  which  has  been  shown  in  evi- 
dence by  its  terms  confers  apon  tbe  plain- 
tiffs the  exclusive  right  to  sell  the  real  es- 
tate therein  mentioned  until  such  time  as 
■aid  contract  is  terminated  in  the  manner 
therein  provided,  to-wl^  by  giving  ten 
days'  notice  in  writing.  (6)  Tbe  Jury 
should  Inquire  and  determine  from  the  evi- 
dence whether  or  not  at  the  time  the  de- 
fendant made  the  Beckwltb  sale  of  f44,000 
be  had  previously  terminated  tbe  said 
written  contract  with  tbe  plalntiHa,  by 
giving  tbem  ten  days'  written  notice 
thereof;  and  If  yoo  find  that  sacb  notice 
was  given  to  the  pialntifta  ten  days  prior 
to  the  time  the  sale  was  made,  then  tbe 
plalntlfts  cannot  recover  in  this  action, 
and  yon  must  find  for  the  defendant. "  It 
will  be  observed  that  In  tbe  fourth  instmo- 
tion  tbe  court  has  stated  that  tbe  burden 
of  proving  the  facts  stated  in  the  petition 
was  on  the  plaintiffs.  In  the  fifth  and 
sixth  lAstrucUons  the  Jury  are  left  to  infer 
that  it  devolved  on  the  plaintiffs  to  dis- 
prove having  received  the  10  days'  notice 
of  tbe  termination  of  the  contract.  The 
filth  and  sixth  instructions,  taken  togeth- 
er, were  calcnlated  to  mislead  the  Jury,  and 
were  prejudicial.  Tbe  eighth  Instrnctiun 
also  Is  erroneous:  "Yon  are  further  in- 
strui^ted  that  the  theory  on  which  the 
plaintiffs  have  based  this  action  is  that 
the  d^endant,  when  making  the  Beckwltb 
sale,  did  ro  for  tbem,  and  as  their  assist- 
ant or  subagent,  and  this  Is  the  only 
theory  on  which  they  are  entitled  to  a  re- 
covery. It,  ther^ore,  yon  find  and  believe 
from  the  evidence  that  in  maklbg  said  sale 
the  defendant  did  not  act  for  and  as  the 
agent  of  plaintiffs,  then  the  plaintiffs  can- 
not recover,  and  you  must  find  for  the  de- 
fendant." The  action  is  not  based  upon 
tbe  snbagency  of  the  defemlant,  but  upon 
tbe  contract  which  the  defendant  claims 
bad  been  termlnatfd.  If  the  contract  was 
In  force,  the  plaintiffs  are  entitled  to  re- 
cover; otherwise  not.    The  Judgment  of 


the  district   court  Is  reversed,  and  tbe 
cause  remanded  for  farther  proceedings. 
The  other  Judges  concur. 


TOWNBKND  et  ah  T.  J.  I.  CaBB  THBBSBINa- 

Maouinb  Co. 

(Suipreme  Court  of  Nebraska.    May  0, 1891.) 

ArrsAi.— Riyiarr— Failurs  to  Fii.b  Bsisr— Pat- 
MSKT  or  Taxss  bt  Moxtoasbb. 

1.  The  ■everal  errors  ezamlned,  and  thevs 
bein^  no  brief  ixdntlng  to  the  materiality  or  piej- 
ndioial  character  of  the  error*,  which,  in  the  ab- 
sence of  argnment  and  anttaority,  are  not  H>par- 
ent,  the  several  asaignmenta  are  overruled. 

8.  When  the  payment  of  taxes  assessed  on  real 
estate  is  -Qeoeesaryto  iwotect  Ms  security,  a  mort- 
gagee may  pay  the  same,  and  have  tbe  amount 
added  to  the  mortgage  principal,  as  necessary 
espouses  inoorred  in  protecting  the  aeouri». 
Bouttaard  v.  Dorrington,  W  Neb.  119,  4  K.  W. 
Bep.  885,  and  authorities  there  oited. 
(SyUohtu  by  the  Ctourt.) 

Error  to  district  coort,  Gage  eoonty; 
Appelqet,  Judge. 

RIekarda  Jt  Prout,  for  plaintiffs  in  error. 
BaattagB  A  MeOiatie,  for  ddendant  In  er- 
ror. 

« 

Cobb,  C.  J.  Tbe  J.  I.  Case  Tbresbing-Ma- 
cbine  Company,  a  private  corporation  un- 
der the  la  ws  of  tbe  state  of  Wisconsin,  on 
May  28,1888,  brought  its  action  in  the 
district  court  ol  Gage  county  against 
Hannah  A.  Townsend  and  Wallace  J. 
Townsend,  her  husband,  defendants,  to 
recover  certain  promissory  notes  secured 
by  certain  mortgages  on  lots  1  and  2,  la 
block  1,  in  the  city  of  Beatrice,  in  said 
county,  as  follows:  (1)  The  defendants' 
note,  for  value  received,  for  9400,  dated 
January  27.  1885,  due  three  years  after 
date,  with  10  per  cent,  interest,  payable 
semi-annually,  to  Benjamin  F.  Leidy,  s^ 
cared  by  mortgage  of  even  date,  duly  r»> 
corded,  and  assigned  and  delivered  to  the 
plaintiff.  On  this  note  there  is  •  credit  at 
|20,  July  27,  1885.  being  tbe  interest  to 
that  date.  (2)  The  defendant'!  note  to 
plaintiff  for  fS62.80,  dated  September  18, 
1886,  payable  December  1, 1888,  at  7  per 
cent,  interest.  (8)  Tbe  defendants'  sec- 
ond note  to  plaintiff  for  9362.80,  of  same 
date,  payable  December  1,  1889,  witn 
same  rate  of  interest,  both  notes  secured 
by  a  second  mortgage  on  tbe  same  prem- 
ises, duly  recorded  and  held  by  plaintiff. 
(4)  Tbe  defendants'  third  note  to  plaintiff 
for  9386.10,  dated  January  16, 1888,  paya- 
ble December  1, 1890,  at  7  per  cent.  Inteiw 
est,  secured  by  a  third  mortgage'  on  the 
same  premises,  and  duly  recorded  and 
held  by  plaintiff.  The  plaintiff,  to  protect 
its  lien  on  the. mortgaged  property,  on 
June  22, 1888,  paid  the  taxes  of  the  year 
1887  to  the  county  treasnrer,  988.70.  The 
plaintiff  alleges  that  the  first  note  has 
long  been  due  and  unpaid,  except  tbe  sum 
of  920,  interest  thereon  to  July  27, 1^,  as 
stated ;  that  tbe  mortgage  security  is  con- 
ditioned that  if  Hannah  A.  Townsend, 
her  heirs,  etc.,  shall  pay  the  note  on  or 
before  January  27, 1888,  with  Interest,  the 
mortgage  deed  shall  be  void,  otherwise  in 
full  force  and  effect,  and  whereby  said 
mortgage  deed  has  now  become  absolute; 
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tbAt  <m  Jasoary  27, 1885,  tbe  mortgase^ 
tfuktreed  a«d  transfenrred  both  noteaad 
mortgage  to  tta«  plalnttB,  for  a  valuable 
conBideratlon,  and  It  la  now  tbe  owner 
and  bolder  thereof,  and  that  no  salt  or 
other  proceedings  taaT«  beea  taken  to  re- 
cover the  same;  that,  to  protect  Its  lien 
on  tbe  mortgaged  property,  the  plaintiff 
on  Jnne  22, 188S,  paid  the  taxen  for  the 
year  1887  to  tbe  couaty  traaanrer. 
amountiog  to  #3S.70,  which  additional 
aam,  with  iutereet,  la  due.  The  plaintiff 
fnrther  uUegea  that  tbe  pretniaea  conaiat 
of  two  coBtignotM  city  lota,  ia  the  city  of 
Beatrice,  wltb  a  bulMlng  erected  for  bml- 
neaa  paraosea,  which  cannot,  wlthont  do- 
log  to  the  property  great  and  Irrepara- 
ble Inlary,  be  separated  or  divided,  and 
that  It  ia  to  tbe  intereeta  of  all  parties 
tliat  the  property  Im  kept  lataist.  Aa  ae- 
flonat  la  asked  of  the  amoant  dne,  and  to 
become  doe.  on  the  notes  and  mortgages 
held  by  plaintiff;  that  a  foreeioaara  of 
each  and  all  be  had,  and  tbe  premises  sold 
as  an  entirety  to  pay  tbe  amount  dne, 
wltb  judgment  for  sacb  anm  as  may  re- 
main dne.  To  the  petition  the  defendants 
deinnmd,  which  was  orvrmled.  The  de- 
fendants' motion,  requiring  the  plalutitf 
to  separately  state  and  number  its  sever- 
al dlOerent  canses  of  action  set  forth  In  its 
petition,  waa  overruled,  and  the  cause 
was  tried  to  the  eonrt.  The  following 
decree  was  entered:  'On  tbis  Sid  day  of 
October,  1888.  It  being  the  Mb  day  o( 
the  regular  September  term,  this  canne 
waa  heard  upon  the  demurrer  uf  defend- 
ants to  the  plaintiff's  i>etition,  and  after 
the  arguments  of  counsel,  and  tbe  court 
being  fully  advised  in  the  premises,  the 
demurrer  is  overruled ;  to  wbieb  defend- 
anta  excepted.  On  the  same  day  ttie 
cause  waa  fnrther  beard  on  the  defend- 
ants' motion  to  compel  tbe  plaintiff  to 
separately  state  and  number  the  eeveral 
causes  of  fiction,  wfalcb  was  argued  by 
counsel,  and,  the  eonrt,  being  fully  io- 
fonned  in  the  premises,  overrules  the  mo- 
tion; to  .which  defendants  excepted.  And 
on  tbe  same  day  the  cause  waa  further 
beard  on  the  pleadings  and  evidence,  and 
the  court  finds  all  the  Isnuea  in  favor  of 
the  plaintiff,  and  that  there  ia  dne  on  the 
first  note  described  in  the  petition  the  sura 
otf527.21;  that  the  same  ia  drawing  in- 
terest at  ten  percent,  per  annum,  and  Is 
secnred  by  tbe  mortgage  dated  Jannar.v 
27,  1885;  that  default  has  been  made  la 
the  conditions  of  said  mortgage,  and  the 
plaintiff  is  entitled  to  a  foreelnsure  there- 
of; that  on  June  22,  1888,  the  plaintiff 
paid  tne  taxes  fur  the  year  1887  on  the 
mortgaged  premises  in  tbe  enm  of  f  8S.79, 
and  there  Is  now  due  thereon  f84.71,  mak- 
injfatotal  duo  the  plaintiff  from  defend- 
ants of  $661.92.  And  the  coart  finds  that 
on  September  18, 1886,  the  defendants  exe- 
cuted their  note  to  plaintiff  tor  f862.90, 
due  December  1, 1888,  at  seven  per  cent. 
Interest,  on  which  there  is  now  doe 
$414.08,  and  on  the  same  day  executed  their 
note  to  plaintiff  for  f362.30,  due  December 
1,  1R89,  at  seven  per  cent.  Interest,  on 
which  is  now  payable  f414.08,  to  secure 
which  defendants  executed  the  mortgage 
described  in  tlie  plaiiitirr's  petition.  And 
tbe  eonrt  further  finds  that  on  Jwiaary 


M,  1888,  defendants  exeeated  tlieir  note  to 
plaintiff  for  9886.19,  at  seven  per  cent,  in- 
terest, on  which  there  ia  now  dne  9405.89, 
to  secure  which  note  tbe  defendants,  os 
the  16th  of  Janaai7, 18>i9,  executed  their 
mortgage  deed  ua  all  and  singular  the 
premises  described  in  plafntiir's  petition; 
and  that  all  of  the  mortgages  were  duly 
recorded,  and  are  a  lien  o|K>n  said  preoil- 
see  in  theordernamed;  and  thattAe  prop- 
erty eanaot,  without  great  Injury  tbereto, 
be  separated  or  divided,  and  should  be 
sold  together.  It  Is  tiierefore  ordered,  ad- 
Indged,  aad  decreed  that,  unless  said  sun 
so  found  now  to  be  dne,  fS61.98,  wftb  in- 
terest from  this  day  at  ten  per  cent,  per 
annum,  and  eosts,  be  paid,  Uiat  said 
premises  beduly  appraised ,  advertised,  and 
sold  in  manner  proTldedby  law,  to  pay  eald 
sum  now  doe,  aad  the  said  several  ssraa 
hereafter  to  grow  due,  to- wit r  9414.68, 
Dsoember  1,  1888;  9414.6B,  December  1. 
1K89;  9406.89,  December  1.  1890.— each  of 
saM  last-named  Hums  to  bear  interest  at 
the  rate  of  seven  per  cent,  pe^  annum  from 
this  2d  day  of  October,  1888.  Aad  that 
said  defendants,  and  any  and  ail  persons 
cialming  said  premises,  or  any  interest 
therein,  under  or  throuj;ta  tlie  defendants, 
be  forever  foreclosed. " 

On  May  IS,  1888,the  detondaat  bdow  Han- 
aah  A.  Towaaend  brought  the  eause  to  this 
eonrt  on  her  petition  in  error,  asalgning 
the  following  errors :  "(1)  Thecourt  erred 
in  overruling  tlie  motion  to  compel  tbe 
plaintiff  below  to  separately  state  aad 
number  its  several  canses  of  action;  (2)  in 
overruling  tbe  denarrer  of  the  defendants 
below;  (8)  the  flndlngs  of  fact  are  incon- 
sistent with  the  petition  of  tike  plaintiff 
below;  (4)  in  the  amount  found  due  on 
the  first  mortgage  mentioned,  the  same 
being  too  large;  (5)  In  finding  that  default 
had  been  made  In  the  cnnditions  of  tlie 
flrat  mortgage  mentioned  in  the  petition, 
no  aoch  default  having  been  alleged ;  (6) 
in  including  tbe  amount  of  taxes  allegied 
to  have  been  paid  by  plaintlB  below,  tbe 
same  not  having  been  provided  for  in  the 
mortgage  deed ;  (7)  in  the  amount  found 
dne  un  tbe  second  note,  tbe  same  being 
too  large;  (8)  In  the  amounts  fonnd  due 
on  the  third  and  fourth  notes,  tne  same 
being  too  large  as  to  each ;  (8)  in  com- 
puting tbe  several  notes  in  the  second 
mortgage,  not  then  doe,  aad  decreeing 
that  said  amounts  should  draw  interest 
from  October  2,  1888;  (10)  In  decreeing 
foreclosure  of  tbe  second  and  third  mort- 
gages, no  part  thereof  twlng  dne;  (11)  the 
decree  is  not  supported,  by  the  findings  of 
tbe  court,  and  is  Inconsistent  therewith." 

From  the  record  it  appears  that  tbe 
cause  or  causes  of  action  'are  distinctly 
stated  as  upon  promissory  notes  due,  and 
to  become  due,  secured  by  three  separate 
mortgages,  all  executed  by  tbe  plaiutllfs  In 
error  and  cne  defendants  in  this  astlon  in 
the  court  below,  upon  one  piece  of  real  es- 
tate, being  two  city  lots  not  capable  of 
division ;  and  tlie  several  notes  made  by 
the  plaintiffs  in  error,  and  the  separate 
liens  held  by  the  defendant  in  error 
against  their  premieea,  constitnUng  tbe 
cause  of  action,  are  stated  and  Bambered 
in  avparate  paragraphs,  in  accordance 
with  sections  t>2  and  98  of  the  Code  ut  Civil 
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Procedure.  That  a  note  past  doe,  aeoared 
i*y  raurtffafce,  thus  stated.  Is  a  aoffleient 
fact  to  constitute  a  eanse  of  action  for 
foreclosare,  will  not  l>e  farther  areaed. 
The  drat  and  second  errors  are  overruled. 

The  ftndings  of  fact  by  the  court  below 
do  not  apficar  to  be  inccmsiatent  with  the 
alleKatlons  of  the  iMtitlon,  and,  no  such 
ineonslstoncy  lieing  specillcally  alleged  by 
the  plaintiff  in  error,  the  third  error  Is 
overruled. 

The  fourth  error,  that  tbe  amount  fonnd 
dne  on  the  first  mortgage  is  too  large,  if 
in  fact  an  error,  la  one  to  have  been  cor> 
reeted  in  the  trial  eoart;  bnt  It  does  not 
appear  that  an  objection  was  made,  or 
exceptionstalcen.aCtbetrial.  It  in  actions 
of  foreclosure,  as  In  caseti  of  partltlea, 
Jodgment  be  entered  altar  a  demurrer  to 
tiie  answer  bas  been  sustained,  or  ad&. 
narrer  to  tbe  petition  overruled,  and  It 
recite  that  it  is  rendered  on  the  pleadings 
atid  evidence,  tbe  error,  ff  any,  should 
bare  been  corrected  l>eIow,  or  an  appU* 
cation  made  in  that  behalf,  and  overruled, 
sbovld  be  shown.  Mllte  v.  Miller,  3  Neb. 
2W.    Tbe  fourth  error  is  OT«Tnied. 

The  default  in  the  payment  of  tbe  note 
seeorsd  by  the  Urst  mortgage  la  definitely 
alleged,  whereby  tbe  mortgage  baa  be- 
come al>solute.  ThefUtb  error  la  tberetora 
without  significance. 

Tbe  sixth  nror  ia  that  of  indnding  tbe 
taxes  paid  by  defendant  in  error,  tbe  same 
not  having  been  provided  for  by  the  terms 
of  the  mortgage  security.  This  error  must 
be  overruled.  Tbe  acknowledged  rule  bas 
lieen,  for  more  than  10  years,  in  this  atate, 
that "  when  the  payment  of  taxes  assessed 
on  real  eetate  is  neceaaary  to  protect  tbe 
secnrity,  the  raortgaxee  may  pay  tbe 
same,  and  have  the  amount  added  to  the 
mortgage  debt  as  t£xpen«es  necessarily 
Incurred  in  protecting  the  security." 
Snnthurd  v.  Dorrington,  10  Neb.  122,  4  N. 
W.  Rep.  U35. 

In  tbe  seventh,  eighth,  and  ninth  aa- 
Blgnmenta,  if  thnre  be  errors  of  computa- 
tion aa  to  the  amounts  found  doe  on  the- 
notes  and  mortgages  of  tbe  plaintiffs  In 
error.  It  should  have  been  corrected  in  tbe 
court  below,  or  an  application  to  that 
effect,  if  everroled,  sbonld  have  been  abo  wn 
by  exceptions. 

The  tMitb  error  is  that  of  tbe  plaintiffs  in 
error  ratlier  than  of  the  conrt  In  its  decree. 
The  coart  does  not  decree  the  foreclosure 
of  tbe  second  and  third  mortgages,  but 
finds  the  amounts  of  tbe  notes  secured  by 
those  mortgages  as  subseqnent,  Junior 
Hens  on  the  same  premises  of  the  first 
mortgage,  which  alone  is  torecloaed ;  and 
onderit  tbe  premises  areordered  to  liesold, 
onder  section  862  of  the  Code  of  CIvU  Pro- 
oednre. 

The  eleventh  error,  that  tbe  decree  is  in- 
consistent with  tbe  findings  of  the  court. 
Is  tieemed  wholly  Immaterial,  after  what 
bas  been  said,  and  Is  remitted,  without 
observation.  The  avails  of  sale  are  to  be 
applied  under  section  864  of  tbeCode  under 
tbe  order  of  the  court,  and  any  errors  of 
compntation  may  be  settled  by  the  court 
below  on  confirmation  of  sale  and  distri- 
bution of  the  proceeds.  Thedecree  of  fore- 
closure and  sale  is  affirmed.  Tbe  other 
lodges  concur. 
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(Sttprtme  C«wrt  <ff  K^braslta.    May  0,  ItOl.) 

lltmiaiPAI.  COBFOBATIONS— XtePscnvB  SrOVWiLKB 
— BVIDBSCB. 

1.  The  evidence  examined    and  considered, 
and  found  not  to  sustain  the  vardlet 

a.  The  Judgment  reversed,  and  oanse  renand- 
ed  for  new  trlaL 

&  The  t<«neir  opinism,  9&  Neb.  US,  41 S.  W. 
Rep.  132,  adhered  to^ 
{SyliaJnu  by  the  Court.) 

Error  to  district  court,  Adams  connty; 
Gaslin,  Judge. 

J.  R.  Webster,  for  plaintiff  in  error.  (7. 
J.  Dtlwortb,  for  defendant  in  error. 

Cobb,  C.  J,  This  action  was  last  beard 
at  the  July  term,  1R88,  whrni  tbe  Judgment 
of  tbe  district  court  was  reversed  on  er- 
ror, and  tbe  cauae  reman&ed.  35  Neb.  139, 
41  N.  W.  Bep.  132.  The  cause  remanded 
was  tried  again  to  a  Jury,  with  verdict  for 
tbe  defendant.  There  was  a  motion  tor  a 
new  trial,  which  was  overruled,  and  a  bill 
of  exceptions  taken  based  upon  tbe  refusal 
of  a  new  trial  for  lack  of  evidence  to  sus- 
tain tbe  verdict.  There  is  no  complaint 
of  any  ruling  of  tbe  court  pendiqg  tbe 
trial.  Tbe  fundanfptal  ground  ul  error 
is  whether  there  was  su£9clent  evldeoce  to 
sustain  a  verdict  against  the  plaintiff  and 
for  tlie  defendant.  Tbe  answer  cA  t)^  de- 
fendant was  a  general  denial  of  tbe  action. 
Tbe  complaint  of  the  plaintiff  in  brief  is 
that  OB  the  21st  day  of  January,  1886,  be 
went  a  stranger  to  the  Lepln  Hotel,  in 
Hastings,  from  where  he  started  to  visit 
a  drug-store  in  tbe  city-  That  he  bad  not 
been  in  Hastings  since  1883  previously,  and 
arrived  there  after  dark.  That  immedi- 
ately after  leaving  tbe  hotel,  on  the  side- 
walk near  Ite  south-east  corner  be  slipped 
upon  ice  and  fell,  breaking  bia  hip  thereon; 
Buffered  great  pain;  lost  56  pounds  In 
weight  during  his  illness;  was  supposed 
to  be  fatally  sick  for  some  weeks;  that  he 
is  permanently  injured ;  incapacitated  tor 
the  following  of  bis  former  profession, 
wblcb  was  that  of  an  attorney  at  law. 
Upon  cross-examination  the  plaintiS  is 
very  particular  ta>  locating  the  place  of  the 
accident,  and  is  positive  It  waa  within  tbe 
street  proper.  The  evidence  will  be  exam, 
ined  as  to  tbetwoquestioua:  (1)  Tbe  act- 
ual location  of  tbe  place  of  the  accident; 
(2)  -whether  the  city  is  responsible,  upan 
tbe  evidence,  even  if  tbe  actual  location 
waa  not  in  the  technical  laid-out  and  ded- 
icated public  street. 

Tbe  evidence  upon  tbe  location  ol  tbe 
place  of  the  arcideat  la  as  followa : 

Plaintiff,  Fox  worthy:  "Ice  waa  on  the 
walk.  The  location  waa  not  far  from  tbe 
corner  of  tbe  fence  east  of  tbe  hotel.  My 
opinion  now  ia,  about  the  middle  of  the 
fonr  or  five  foot  walk,  a  little  west  and 
south  of  tbe  fence-poat,  in  a  north-eaat  di- 
rection from  the  post  in  the  comer  of  the 
veranda,  and  south-eaat direction  from  tbe 
corner  of  the  hotel.  I  noticed  no  ice  till  I 
fdl  down,  or  commenced  to  get  up.  I  bad 
no  gloves  on.  Pulled  them  off  to  register 
In  the  hotel  a  few  minutes  before;  and 
when  I  went  to  get  up  felt  tiie  ice  with  my 
naked  hand.  When  I  fell  my  first  im- 
prefiaion  was  to  get  rigUl  up.  I  found 
myself  unable  to  Csj  ^o.    I  did  uotbava 
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*<K  ,11— r<4;iv  ^i.-'-:t«r  avinr  rs»  m 

'.  'rtm  4<e  art  u«- «*«  mc-',Mm^tj-jr. 

v,-»arte  ra*  «i>rs*r.  Iv^-i^;.  aofLiA 
Vw!»  r<<!aiVHt  3,  aot-f  ps«  tac  ;•>«»  '.;  Tjit 
'aMK9S<>4  «<  (teva/x.  I  4»  wctt^-ucn 
«**  tMrtf  'ur  V/rtr  iMC  iraa  i»e  c:««-. 
*10»  i  -r^Vfrt  <Mtt  I  asv  a  K«a  r'>~? 
Auvtc,  Tx.-xx  1«  was  ipKtia^vC  ttf*  ^>- 
*«i  f^-VKT  yr'^^mtXf  isr*.s-z  »»»t,  wi»!«  I 
tfJUffA  M  tam:  amamt  •Crtetbo*.  Mj-  fwat 
mtyytff  Ur  X3m  mvmta  m»  f  Ueerf  cmft.  ms,i  I 
Vn.  <»  at/  W  «M«.  I  ted  jpot  to  wi 
«iMr<i(>i»w*:x.  ■«>9Wtfe««<»r*era(  the' 
><<««  TVt;w«<x  tk*t  c.Mk  •■ortk  oa  tk*  cast 
•t4<r  <>(  tk«  »r/ti<>t.  I  wa«  te  tb«t  •iJtpe, 
wH%  tfec  lcw»ywt  tb«  mtmrnit  o'^.'eet  to 
««C  «f>  tir>  <M  I  tkttmtMt.  B*«lirert:  The 
ftHK>>-  «onMr  woa  Bortfe  asd  a  little  caat.' 

AMMTt  MawHhcatcr  tntffica:  "I  wcat 
</«t.  «m4  ('/q*4  Mm  (pUtatMri  lyfag 
aitetaat  th«  wia4<nr.  It  vaa  iey  ia  tke 
ffmOr  4f  tb»  walk.  tVitt»A  op.  It  kad  aot 
t«M«  «tK>v<!rl<Hd  oC  I  kaoar  it  araa 
if^r  iMeaoae  I  traveled  orer  the  walk 
«f»l  ttaMa tliat  aigbtaad  tbeaextai< 
lair,  Bfrtfe  iM**,  caat  aad  areat  of  tke 
fMuet  fcnee,  eomet  on  the  mala  tiareleil 
walk.  Tkere  waa  a  ridse  all  aloas  tbeta. 
Thia  fMs*  <*(  ice  and  enow  waa  torn  or 
0ire  la^rbea  fai  depth;  miiebt  be  dsiiteeB 
InfbeM  wida  to  fr</Dt  of  the  Leptn  HoteL 
The  mato  walk  ran  down  to  front  of  tke 
atonaHioaae.  CrrMWM'xa  mined:  There  waa 
ie»  Mid  aaow  there. " 

Wnitom  Mieeahr"  lived  to  Hastinga  that 
wfotar,  at  the  I^epin  Hotel.  In  front  of 
tlM  Leptn  Hotel  the  walk  was  mostly 
ei«an,  but  after  soing  near  the  comer  of 
ttoe  hotel,  from  (here  east  it  began  and 
cot  oneveo  with  lee  and  snow.  It  had 
para  that  wajr  several  days,— three  days 
and  from  that  to  a  week.  I  remember 
from  knowiiiK  he  was  hnrttbera.and  from 
slipping  a  good  many  timea  myself  on  the 
walk,  CroMs-examined :  The  snow  was 
deposltMl  at  the  east  corner,  and  also  at 
the  w«Mt  comer.  Tbcy  had  made  an  at- 
tempt to  sweep  It  o0  the  walk  In  front  of 
the  hotel.    It  was  partly  done." 

T.  K.  Pienion :  "There  was  some  ice  and 
snow  from  the  door  of  the  hotel  to  a  line 
east  of  the  hotel.  There  was  some  ice  and 
snow,  I  think,  within  four  leetof  the  door; 
and  nlong  the  walk  in  front  of  and  sonth 
of  the  door  there  was  a  ridge  of  ice  per- 
ha|)H  elghtran  Inches  wide.  It  could  not 
be  more  than  two  or  three  inches  deep 
from  the  Houth  line  of  the  hotel.  In  front 
of  the  hotel  the  Mnowbad  not  been  cleaned 
off  at  all.  No  one  lived  there  very  much. 
In  front  of  the  hotel, and  the  wnlk  leading 
back,  waa  cleaned  off.  The  muow  had 
been  there  more  than  three  days,— some- 
where luinr  a  week.  Immediately  at  the 
south-east  coraur  of  the  hotel  building  the 


of 
byarooC 
.]  It  woald  be  mmiaUJ  by  aa 
ordiaaty  footpatb  la  tbe  aaow  btr  a  ■«■- 
ber  of  people  iismilafl  to  a  ata^e  Or,  aad 
the aaow  deaaed  away  at  tkaridfs. 
leaving  tlie  path  that  waa  Made.  Ooas- 
examiaed :  I  examiacd  to  the  n— lag  I 
was  eaOed  to  hioi.  aad  kmked  it  over  the 
next  monitag.  The  path  that  vraa  left 
was  in  froat  of  the  I«pto  Hotel,  aad  aade 
by  going  onteaatol  the  atoras-hooae  di- 
agonally from  the  aidewalk  proper.  Upoa 
the  sidewalk  propo- 1  hardly  tfatok  there 
was  mnch.  Redirect:  Betvreen  tbe  ve- 
randa or  awntog  comer  and  the  fenee  cor- 
ner there  was  a  coattoaation  of  that  ktod 
of  walk  I  have  dcaulbed,  and  right  along 
east  aad  west  of  the  fence  comer. ' 

Charles  Foxworthy :  "  I  arrived  at  Hnst- 
togs  the  Sunday  sneceedtog  tbe  Tbaraday 
my  father  was  hurt.  I  examined  the 
walk.  There  was  a  ridge  of  ice  or  aaow 
and  ice  froaen  hard,  vntfy  slippery,  right- 
em  inches  to  two  feet  wide,  aad  three  to 
five  inchee  deep,  where  he  was  reported  to 
have  fallen,  Just  west  of  the  fence  eoraer. ' 

The  defense  at  the  present  trial  was  anb- 
stantially  that  of  tbe  former  trial ;  tbat 
the  walk  in  front  of  the  Lepln  Honae  waa 
partially  in  the  street,  and  partly  on  the 
groand  of  the  Lepin  House,  being  a  few 
feet  in  the  rear  of  the  street  line,  and  tbe 
walk  being  continuous  from  the  hotel  to 
the  outer  edge  of  the  sidewalk.  The  de- 
fense endeavored  to  show  that  so  much  of 
the  sidewalk  as  lay  in  the  street  waa 
clean  of  ice  and  snow,  and  was  in  good 
condition ;  that  some  ice  lay  on  that  por- 
tion of  the  continuous  walk  within  the 
lot-line  or  back  from  the  street,  and  that 
the  plaintiff's  injury  occurred  there,  for 
which  the  city  is  not  responsible  to  dam- 
ages.   Defendant's  evidence: 

R.  R.  Kelly :  "  Waa  acquainted  with  the 
Lepln  Hotel  in  1886.    The  walk  and  side- 
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walk  In  front  of  the  Lepln  Hotel  was  then 
abonta  foot  higher  thantbe  walk  In  front 
of  the  lot  fnrtbereaet.  Qoingeaat  torfonr. 
feet  it  waB  ascending  a  little,  or  slanting, 
from  the  comer  of  the  fence,  eastward,  as- 
oending.  Cross-examined:  The  way  the 
wallc  then  was,  the  planit  were  continu- 
ons,  and  level  from  the  hoose  clear  to  the 
edge  of  the  walk.  All  one  length  of  plank. 
All  outside  of  the  storm-door,  which  pro- 
jected aboDt  four  feet,  was  nsed  ladlscrim- 
Inately  by  the  public  to  pass  over,  and  all 
was  level  oat  to  the  fence  comer,  and  it 
pitched  a  little  east  for  fonr  to  six  feet. " 

I.  UaU:  "Was  well  acqaainted  with  the 
.walks  in  front  of  the  Ijcpln  Hotel.  Baw 
them  three  or  (oar  times  a  day.  Lived  in 
that  end  of  town.  Tbe  width  of  sidewalk 
in  tbe  city  of  Hastings  on  a  number  of 
streets  was  fonr  feet.  Could  not  say  how 
the  walk  was  in  respect  to  snow  in  Jan- 
vary,  1886.  We  had  lots  of  snow  that 
winter.  Cannot  remember  seeing  much 
snow  under  the  porch  of  the  Lepin  House, 
and  never  did.  Passed  tb9re  every  day. 
My  attention  was  not  called  to  snow  un- 
der the  porch.  Examined  the  place  about 
two  days  after  I  heard  of  the  accident. 
Had  there  been  an  accumulation  of  ice 
and  snow  in  front  of  the  Lepin  Hotel,— a 
ridge  standing  prominently  op, — I  certain- 
ly would  bare  noticed.  Never  saw  any 
sncb  ridge.  Cross-ex  am  Ifted:  There  had 
tteen  a  good  deal  of  snow  over  tbe  side- 
walks generally  that  winter." 

Writtenhonse:  "Cannot  say  I  remember 
the  condition  of  the  walks  in  respect  to 
snow  in  January,  1888.  Cross-examined: 
From  the  gutter  line  to  tbe  house  was 
continuous  planking.  There  was  a  step 
ap  into  the  storm-door.  * 

Charles  Cameron:  "In  January.  1886, 
going  from  my  store  to  tbe  bouse,  I  al- 
ways passed  the  Lepin  Hotel.  Six  times 
a  day.  Have  known  the  property  since 
the  fall  of  1879.  I  remember  tbe  time  Mr. 
Foxworthy  got  hurt.  The  walk  in  front 
of  tbe  hotel  to  the  fence  comer  was  pretty 
clean.  From  the  comer  to  tbe  fence  east 
there  was  a  good  deal  of  a  drift  of  snow. 
There  was  a  vacant  space  between  the 
Lepin  Hotel  and  the  next  hoase,  called  the 
'Vanfleet  House.'  It  was  drifted  in  front 
of  the  Vaufleet  House.  Had  there  been 
any  snow  drifted  in  front  of  tbe  Lepln 
Hotel,  or  west  of  the  fence  comer,  I  think 
I  would  have  been  able  to  have  seen  it. 
There  was  none  that  I  remember  of. 
Cross-examined:  Yon  simply  don't  re- 
member that  thera  were  no  impassable 
drilts  along  there  ?  There  were  none  them. 
There  were  some  east.  There  were  no 
places  where  persons  may  have  stepped 
making  a  walk,  and  tbe  snow  bard'down 
npon  tbe  sidewalk ;  there  was  east  of  the 
comer  of  the  fence. " 

A.  M.  Drew:  "At  the  time  Foxworthy 
was  hurt  I  was  thirty  or  forty  feet  east  of 
bim.  I  passed  that  place  six  times  a  day. 
It  was  my  nsnal  route  of  travel  to  my 
place  ol  bnsiness.  Tbe  condition  of  tbe 
walk  immediately  in  front  of  the  Lepin 
Hotel  on  the2l8t  of  January,  1886, 1  know. 
On  tbe  sidewalk  proper  there  was  three  or 
fonr  pieces  of  ice  about  the  size  ot  your 
band.  Aside  from  this  the  sidewalk  was 
elear  from  ice  and  snow.    Walk  Joining 


tbe  Lepln  Hotel  was  not  In  good  condi- 
tion, so  far  as  ice  and  snow  wasconcemed, 
except  where  the  spout  descended  from 
the  Corner  of  the  bouse.  There  was  a  piece 
of  ice  there  as  large  as  your  bat.  That 
was  where  Mr.  Foxworthy  fell.  I  turned 
right  around,  and  hurried  to  him.  He 
was  lying  down,  bis  body  extending  north- 
west and  8onth-eBBt,bls  head  near  the  win- 
dow of  tbe  hotel.  His  head  was  three  or 
four  feet  from  tbe  hotel.  The  piece  of  ice 
ou^hich  be  slipped  and  fell  was  four  to 
four  and  one-halt  feet  from  the  hotel,  I 
should  Judge,  from  my  knowledge  of  the 
sidewalk  in  front  ot  tbe  hotel.  Daring 
January,  1886,  had  there  been  a  ridge  along 
tbe  walk  four  to  six  inches  high,  I  certain- 
ly would  have  noticed  it.  There  had  been 
snow  falling  during  the  month,  but  there 
was  none  there  attbattime.  Cross-exam- 
ined :  As  I  passed, Foxworthy  wasstand- 
Ing  in  the  door  of  the  hotel,  apparently 
talking  to  some  one  inside.  I  got  thirty 
or  forty  feet  ahead  of  him  when  he  fell. 
There  was  a  fence  about  fonr  or  Ave  feet 
from  where  befell.  The  walk  was  in  good 
condition  except  this  one  bunch  of  ice 
where  he  fell,  which  was  an  accumulation 
of  ice  evidently  from  water  coming  down 
the  spout  from  the  Lepln  Hotel. " 

Henry  Sbedd:  "Was  mayor  wht^n  the 
accident  occurred.  Frequently  passed  the 
Lepin  Hotel  over  the  walk  In  front  of  it. 
The  walk  was  in  fair  condition.  Had 
there  been  ice  and  snow  so  as  to  impede 
public  travel  I  think  I  should  have  noticed 
It." 

A.  M.  Blndernp:  "Was  in  tbe  grocery 
business  in  tbe  winter  of  1886.  I  bad 
to  pass  the  Lepin  Hotel  six  times  a  day 
in  January,  1886.  There  was  considerable 
snow  that  winter,  but  it  was  generally  in 
front  of  the  Lepin  Hotel  clean;  but  right 
by  tbe  corner  of  the  fence  there  was  nearly 
all  the  time  a  drift.  Cross-examined:  From 
the  fence  post  east  it  was  banked  np.  I 
have  no  recollection  of  the  particular  day, 
—January  21st.  That  was  a  general  thing 
all  that  winter.  I  think  tbe  walk  In  front 
of  the  Lepln  House  was  always  clean." 

Wm.  Sheesby:  "There  was  no  down 
spout  on  the  outside  of  tbe  hotel  at  its 
south-east  comer,  nor  any  leak  from  the 
roof  that  would  make  an  accumulation  ot 
ice,  nor  any  gutter  that  goes  around  the 
bouse,  I  think.  I  was  op  there  to  paint 
tbe  building*" 

Tbe  above  was  all  tbe  evidence  offered 
by  either  party  as  to  tbe  caqse  or  location 
of  the  accident  The  plaintiff  contends 
that  the  evidence  conclusively  proves  a 
dangerous,  icy  condition  of  tbe  walk. 
That  that  condition  caused  tbe  injury, 
and,  upon  the  evidence  tbe  Jury  ought  to 
have  assessed  the  amount  of  the plaiu tiff's 
damage  without  other  considerations  in 
the  case.  That  their  verdict  baa  not  suffi- 
cient proof  to  support  it,  and  tbe  court 
erred  in  notgranting  theplalntitf'smotion 
for  a  new  trial.  From  tbe  careful  and  la- 
borious review  we  have  been  obllg^  to 
make  of  tbe  testimony  given  on  tbe  trial 
of  the  case,  aconsiderableportion  of  which 
is  here  presented,  we  are  o(  the  opinion 
thattbewelghtof  evidence— in  u  very  large 
degree  suppurtiiiK  the  ineritH  of  the  action 
— was  with  tbe  plaintiff,  and  that  the  evi- 
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dence  of  the  defense  Is  altoarettaer  too  weak 
and  Insnfflclent  to  snpport  the  verdict. 
The  witness  Sheesby,  for  the  defense,  de- 
nied the  evidence  of  Drew  that  the  ice  was 
from  water  coming  down  th«  spout  from 
the  Lepin  Hotel,  as  the  hotel  waswithont 
spouting.  This  conflict,  corroborated  as 
It  was  by  the  witness  Plerson,  tends  large- 
ly to  impeach  the  merits  of  the  defense. 
The  testimony  of  defendant's  witnesses 
that  the  casualty  of  the  plaintiff  occurred 
on  that  portion  of  the  sidewalk  adjacfnt 
to  ttaehotel.not  public  but  privateground, 
and  for  which,  the  city  would  not  be  held 
Uable,  was  the  former  defense,  again  set 
np  at  this  trial.  The  Jury  were  so  in- 
structed In  the  first  Instance  reported  In  96 
Neb,  183. 41  N.  W.  Rep.  182.  The  conrt  In 
that  review  held  tibat  the  Instruction  as  a 
rule  of  law  was  error,  and  was  improper- 
ly given,  and  as  a  defense  was  InmifBclent. 
In  the  opinion  It  wins  stated  "  that  thu  en- 
tire sidewalk  was  a  part  of  the  street. 
The  sis  feet  and  nine  inches  within  the  line 
of  the  lot  was  dedicatad  to  the  public  use, 
end  was  accepted  by  the  city.  A  walk  be- 
ing laid  there  was  an  Invitation  to  every 
person  passing  along  to  nselt  at  pleasure. 
T,bere  were  no  distinguislilng  marks  nor 
any  dividing  line  drawn  between  what  Is 
citidmed  to  be  the  sidewalk  proper,  and 
that  other  portion  extending  to  the  build- 
ing. The  whole,  therefore, is  to  be  treated 
as  the  sidewalk  proper,  and  it  was  the  du- 
ty of  the  city  to.  keep  It  in  a  eafe  condi- 
tion." We  have  no  lingering  doubt  of  the 
propriety  of  this  deuision,  and  have  no  hes- 
itancy In  now  reaffirming  it.  Nor  is  It 
unsupported  by  precedents  of  highly  nv 
spected  authority.  In  the  action  of 
Weare  t.  Inhabitants  of  FItebborg,  110 
,  Mass.  834,  a  case  of  striking  analogy, 
where  the  plaintiff  suffered  injury  on 
the  sidewalk,  "It  appeared  that  for  two 
or  three  years  there  had  been,  within 
the  limits  of  the  street  as  Inld  out,  a 
smooth  and  bard  walk, four  feet  wide  and 
a  quarter  of  a  mile  long,  about  on  a  level 
With  the  carriage-nay,  and  separated  and 
distinguished  from  it  only  by  a  shallow 
nutter;  that  n^uch  of  the  foot  travel,  and 
m  wet  weather  all,  bad  been  on  the  side- 
walk: and  that  the  alleged  defect  was 
therein;  batltdid  not  appear  that  the  side- 
walk was  laid  out  or  ever  repaired  by  the 
city.  It  was  held  on  review  that  It  was 
>  error  for  the  trial  Judge  to  ritfe  that,  as  a 
matter  of  law,  the  sidewalk  was  not  a 
part  of  the  street  which  the  defendants 
Were  bound  to  keep  In  repair.  The  verdict 
for  the  defendants  was  set  aside.  *  Tliere 
is  an  affidavit  alleging  the  prejudice  of  a 
Juror,  which  sets  forth  that  one  of  the  Ju- 
rors, after  all  the  evidence  and  argument 
of  counsel  bad  closed,  and  befort'  the  Jury 
were  charged,  or  sent  to  their  room  to  de- 
liberate, stated :  "  I  will  hang  the  Jury  six 
times  before  he  (thej)lulntiff)  would  ever 
get  a  cent."  The  facts  stated  in  the  affi- 
davit were  not  disputed  or  traversed. 
There  was  also  an  affidavit  of  newly -dis- 
coverea  evidence,  by  A.  O.  Mullen,  report- 
er of  the  second  Judicial  district  of  Nebras- 
ka, of  facts  to  which  he  wonid  testify 
within  his  knowledge,  showing  the  icy 
condition  of  the  slduwnlk.  Tbe^e  were 
made  part  of  the  motion  for  a  new  trial, 


wbkb  was  based  npon  tfae  InsaflleleBcjr  at 
th«  evldenee  to  sustain  tbe  vcrdiet,  tb* 
Mas  of  tbe  Jary,  and  newly-dlsoovered  e^I- 
dmce.  It  may,  however,  be  said  tiiat  tiM 
newly-discovered  evldenee  was  of  •  ooma- 
latlve  character,  and,  if  the  motion  for  a 
new  trial  were  baaed  npon  that  alone,  tbe 
court  woald  not  t>e  Joatifled  In  rererafais 
tbA  canse.  It  Is  considered  an  indecency 
for  Impaneled  Jurors  to  express  anopintoa 
on  the  Issues  they  are  sworn  to  try  ontM 
they  have  been  charged  aa  to  their  dnttes 
by  the  coort;  and  if  It  were  alMolntely  cer- 
tain tbat  there  could  have  been  no  misap- 
prehension by  the  affiant  of  the  otterance 
of  tbe  ]nr«r,  in  thto  instance,  it  woald  ha 
regarded  as  gross  mlseondnct.  Bat  with- 
ont  the  most  convincing  proof  by  mora 
than  one  witness  the  eoort  wonld  declina 
to  support  a  reversal  on  the  Inrtiacretioas 
of  a  juror  not  taken  cogateaoos  of  by  the 
trial  conrt.  The  Judgment  of  tb»  district 
court  Is  reversed,  and  the  canse  remanded 
for  a  new  trial.    Tbe  other  Judges  eonenr. 


FLAtrNAOAN  V.  HeaTH. 

{Swpreme  Cowrt  of  ITdmMfco.    May  B,  1891.  > 
Action  oir  Account— N«w  Tbiai  —  Newlt-Dis- 

COTEKSD  EYIDBNOI — KeVIBW  ON  A-PPEAI. 

1.  In  an  action  to  recover  tbe  balance  dne  •■ 
am  account,  the  itaoB  of  which  and  credits  there- 
on being  set  out  in  fiill,  tielA,  that  the  evidemoe 
sast^ned  the  Judgment  of  the  trial  ooort. 

2.  Where  newlT-dlaooverad  eridenoe  Unwce- 
ly  comalative,  and  is  not  of  m  controlling  a 
ebaracter  tfaat  It  will  prolKibly  obwiga  tbe  ver- 
dict, it  is  not  sofflcieat  to  JaatUy  tbe  grantlog 
of  a  new  trial. 

8.  In  an  action  to  recover  the  balance  of  aa 
account,  where  in  the  prayer  it  to  soaght  to  re- 
cover "the  amount  of  aald  bill, "  no  deflaite  swa 
being  named  therein,  and  no  objection  has  been 
made  in  the  motion  lor  a  new  trial  that  the  judg- 
ment ii  ezceaslve,  the  anestlon  of  such  exoew 
wlU  not  be  considered  by  tbe  sapreme  court,  U 
being  a  court  of  review. 
{SnUabvm  by  flu  Court 

Error  to  district  court,  Donglas  county; 
DoANB,  Judge. 

D.  Van  Ettea,  for  plalntiR  In  error. 
OrG!goi7,I>A,rifti>{^,  for  defend  ant  in  error. 

Pan  Curiam.  This  action  was  brought 
by  the  defendant  in  error  against  tbe 
plaintiff  In  error  to  recover  the  balance 
due  upon  an  account.  An  Itemised  copy 
of  the  account,  and  also  of  the  credits 
thereon,  are  set  out  in  the  petition.  Tbe 
answer  is  a  general  denial.  On  the  trial  ol 
tbe  cause  a  jnry  was  waived,  and  the 
cause  tried  to  the  court,  which  rendered 
Judgment  in  favor  of  tbe  defendant  in  er- 
ror fqr  the  full  amount  claimed  by  him. 
Tliere  were  three  grounds  assigned  in  the 
mntion  for  a  new  trial,  vis. :  (1)  That  tha 
Judgment  U  not  sustained  by  and  Is  con* 
trary  to  the  evidence;  (2)  that  the  judg- 
ment is  contrary  to  law;  (8)  newly-dis- 
covered evidence. 

The  testimony  tends  to  show  that  tbe 
plaintiff  In  error  kept  a  teed  store  in  tha 
city  of  Omaha.  The  defendant  in  error 
also  seems  to  have  been  engaged  In  the 
wholesale  business,  selling  flour  and  feed. 
Tbe  plaintiff  In  error  purchased  certain 
goods  of  the  defendant  in  error  on  credit, 
and  made  certain  payments  thenom.    The 
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IitaliitM  In  error  appears  to  hare  reofded 
ta  tli«  eoantry,  and  aeema  to  hav*  carried 
on  bia  Iced  store  In  Omaha  by  means  of  a 
tierk.  The  principal  eontentiOH  oa  his 
part  Is  that  this  cIctIe  purchased  goods  la 
the  platntlff  In  error's  nume,  and  wltboat 
anlhority,  tor  tlie  nsaol  the  cleric  himself. 
The  testimony  on  the  part  of  both  tlie 
plaintiff  In  error  and  defendant  in  error 
was  directed  almost  entirely  to  this  point, 
and  the  dearwdKht  of  such  testimony 
sustains  tbe  flndlag  of  the  coort  that  the 
ffoods  were  purchased  for  the  plaintiff  in 
eiror.  The  alleged  newly-discovered  erl- 
dence  is  merely  cnmalatlTe,  and,  even  If 
troe,  wonld  not  necessarily  canse  a  r»> 
▼ersal  of  the  Judgment.  To  Jostlfy  tbe 
granting  of  a  new  trial  for  aewly-dlseoy- 
ered  ennralative  evidence,  snch  evidence 
most  be  of  so  eoatroUlng  a  character  that 
it  wonld  probably  change  the  verdict. 
Bank  v.  Kendall,  7  R.  I.  77;  Lsvltsky  v. 
Johnson.  86  Cal.  41;  Maxw.  H.  ft  Pr.  (6tta 
Bd.)  447. 

Tne«plaintlff  In  error  also  raises  a  point 
which  was  not  assigned  in  bis  motioa  for 
a  new  trial,  vis.,  that  the  ludgment  Is  In 
excess  of  tbe  prayer  at  the  petition.  Tbe 
prayer  is  as  follows:  "Wherefore  plaintiff 
demands  Jadgmeat  of  defendant  for  the 
amoant  of  said  bill,  with  costs  of  salt. " 
This  Is  very  indefinite,  and,  bad  objection 
l>een  made  In  tbe  court  below,  it  Is  preba> 
ble  tbnt  It  should  have  been  sustained. 
The  prayer  of  a  petition  should  be  for  a 
definite  sum,  and,  wtiere  intereetis  desired, 
it  should  be  auked  for.  If  no  objection  is 
made  to  the  petition,  howerrer,  and  the 
Judgment  CNB  be  sustained  consistent  with 
the  rules  of  law.  It  will  not  be  set  aside. 
In  other  words,  prejudicial  error  most 
affirmatively  appear,  and.  If  it  does  not, 
the  Judgment  will  be  aflBrmed.  The  claim 
that  thejudgment  Is  excessive  should  have 
been  made  in  the  trial  court,  and,  as  this 
Is  a  mere  court  of  review,  it  cannot  becoo- 
sldered  here  for  the  first  time.  The  Judg- 
ment  of  the  district  court  is  affirmed. 


RoBSBbi.  T.  OutMES,  Sheriff. 

(SuprenM  Covrt  of  Nebraaha.    Jiay  6, 1891.) 

loLBiuTiss  or  BasBnrv — Paitubs  to  Fat  Ovas 

MONBYS   COIXSOCSO  — .  FOKBOLOBUIIS   OV  JlIOBT- 
QAOX. 

One  R.  had  a  mortgage  for  s  laige  amonnt 
upon  oertain  leal  estate.  One  B.  also  had  a  sec- 
ond mortgaee  on  said  real  estate,  and  a  first  lieu 
on  other  real  estate.  One  H.  also  had  a  second 
mortgage  on  said  leal  estate.  There  were  also 
Jsnior  morteages.  Aa  action  was  krooght  by  B.  to 
fer^lose  his  mortgage  and  other  mortgages,  hat, 
R.  's  mortgage  not  t>Mng  due,  be  was  not  made  a 
psity.  A  sue  was  had  nader  tiie  decree  of  fore- 
closure, and  the  land  purchased  by  H.  for  (1,100. 
The  sale  was  oonflrmeo,  and  a  deed  waa  made  to 
H.  In  tbe  mean  time  R.  had  purchased  the  de- 
oree  of  B.,  and  obtained  a  quitclaim  deed  from 
H.  upon  paying  him  the  amount  of  his  olaim  and 
oosts;  there  toclag  teattmony  tanding  to  show 
that  tiie  aim  of  R.  was  to  m  the  mortgagor  la 
tbe  payment  of  the  claims.  With  this  under- 
standing, apparently,  the  sheriil  made  a  deed  to 
H.  without  ezacUng  from  him  the  purchase 
money.  In  a  proceeding  by  R.  to  amerce  the 
sheriff  for  not  paying  over  the  amount  due  on  the 
BoftSm  decree,  held,  upon  the  foregoing  facts, 
tikSt  the  sheriff  was  not  liable.  Afflrming  44  H. 
W.  Rep.  107. 
{ayUabut  by  (he  Court.) 


On  rebearlng. 

Pbb  OORiaac.  This  ease  was  before  tUa 
oaort  more  than  one  year  ago,  and  aa 
opialoa  was.  filed,  which  is  reported  in  44 
N.  W.  Rep.  107,  the  Judgment  of  the  eunrt 
below  being  affirmed.  A  rehearing*  was 
afterwards  granted,  and  the  case  is  again 
submitted.  The  facts  are  stated  In  the 
former  opinion,  and  aresubstantiaUy  that 
the  plalntiV  had  a  mortgage  for  a  laix* 
amoant,  wlilcb  a'as  not  due,  upon  certain 
real  estate;  that  one  ItuRam  also  had  a 
second  mortgage  upon  said  real  estate, 
and  n  first  mortgage  upon  other  real  es- 
tate; and  that  one  Harmon  had  a  second 
mortgage  upon  tbe  real  estate  upon 
wbich  Bntfam  had  a  first  mortgage,  and 
upon  other  real  estate.  There  were  also 
Junior  liens.  The  amount  found  due  But- 
fam  on  the  jnortgajce  waa  $800.76,  and  tbe 
amonnt  due  Harmon  $410.80.  There  was 
a  third  Hen  in  favor  uf  one  Splcknell  for 
$750,  and  also  one  In  favor  of  one  Hassett 
for  $440.40,  all  of  said  Incumbrances  draw- 
lug  10  per  cent.  Interest.  The  property 
was  appraised,  and  sold  subject  to  certaia 
liens  to  Harmon  fortbesum of $1,100.  Aft- 
et  this  purchase  by  Harmon,  the  plaiatin, 
as  some  of  the  testimony  shows,  desiring 
to  aid  the  mortgagor  In  settling  tbe  In- 
cumbrances, purchased  BuBam's  claim, 
and  took  an  aBsigoment  thereof  to  him- 
self. The  sale  to  Harmon  waa  confirmed, 
and  a  sheriff's  deed  made  to  him.  The 
plaintiff  then  purchased  Harmon's  claim, 
paying  blm  the  amount  of  bis  decree,  with 
Interest  thereon,  being  $4*2.80,  and  ob- 
tained a<qnitclalm  deed  of  Ills  interest  In  tbe 
property.  Tbe  contention  of  tbe  plaintiff 
is  that,  as  Harmon  bad  purchased  tbe 
propertyfor  $1,100  out  of  which  the  Buf- 
fam  decree  was  to  be  paid  before  any  part 
of  the  Harmon  debt  was  paid,  and  as  he 
Is  the  assignee  «rf  the  Bnffam  decree,  that, 
therefore,  he  Is  entitled  tutl^  money ;  and 
as  tbe  eberiff  made  a  deed  to  tbe  pnrcbas- 
er  without  exacting  the  purchase  price, 
that  he  Is  liable.  This  wonld  be  true  U 
tbe  testimony  sustained  the  plaintiff's  eon- 
tentiuu,  but  It  does  not.  It  Is  very  evi- 
dent, from  tbe  testimony  before  us,  that 
all  that  tite  plaintiff  purchased  from  Har- 
mon was  bis  interest  in  tbe  property, 
without  the  Bnffam  decree.  It  was  well 
known  to  Harmon  that  tbe  plaintiff  had 
purchased  tbe  Buffnm  decree,  and  the  pur- 
poss  for  which  the  purchase  was  made 
seems  to  have  been  knowji,  vlt.,  to  aid 
the  mortgagor.  All  parties  seem  to  have 
acted  upon  this  understanding;  hence  the 
dslendaDt  did  not  exact  the  purchase  mon- 
ey from  Harmon,  which,  had  be  done,  the 
friaintlfl  would  have  been  compelled  to 
pay  In  the  amount  due  on  the  Buffam  de- 
cree. In  order  to  redeem  from  Harmon,  and 
obtain  a  quitclaim  deed.  Tblh  the  testi- 
mony cleariy  shows  he  did  not  do.  Tbe 
property,  so  far  as  appears,  is  ol  sufficient 
value  to  pay  all  the  claims  against  it,  and 
ao  reason  is  showu  why  Harmon  sboold 
takelessthao  the  amount  of  hisnwia claim 
and  tbe  face  value  thereof.  If  It  wa« 
sought  to  compel  Harmon  to  pay  the  en- 
tire $1,100.  the  court  should  order  a  recon- 
veyance upon  his  refunding  tbe  $462.80,  but 
that   question  la  not   before  tbe  court. 
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Tbe  plalntUf  bas  obtained  all  that  he  con- 
tracted lor  with  Harmon,  and  Is  in  no 
Bitnatlon  to  complain,  and  the  defendant 
la  not  liable  to  be  amerced.  Thejndgment 
of  the  dlatrlet  conrt  is  right,  and  la  a^ 

finned. 

• 

Daniels  t.  Densmobb. 

(Supreme  Oowrt  qf  NOyrcuika.    iCay  6, 1810.) 

BsvuBAi.  TO  RaiiBABa  HoBTaAOS— DAiuose— DoTT 
ov  AssiOHn. 

1.  Any  mortgagee,  his  penonal  repreaent*- 
tlve  or  assignee,  aitar  fall  performanoe  of  the 
omditionof  the  mortgage,  nrhethar  before  or  after 
a  breach  thereof ,  who  shall,  for  the  space  of  se^en 
days  after  being  thereto  reqaeated,  and  after 
tender  of  his  reasonable  charges,  refuse  or  neg- 
lect to  discharge  the  same,  or  to  execute  or  ac- 
knowledge a  certificate  of  discharge  or  release 
thereof,  shall  be  liable  to  the  mortgagor,  his  heirs 
or  assigns,  in  the  som  of  $100  damages,  and  also 
for  all  acmal  damages  occasioned  by  saoh  neg- 
lect or  refusal. 

2.  The  word  "assignee"  applies  to  any  as- 
signee of  the  mortgage,  without  regard  to  the 
form  of  the  assignment. 

8.  The  note  est  debt  Is  tbe  principal  thing, 
and  the  mortgage  a  mme  incident,  and  the  party 
to  whom  the  note  or  debt  is  transferred  becomes 
thereby  the  owner  of  the  security,  and,  on  being 
paid  the  note  or  debt,  he  may  be  required  to  ac- 
knowledge satisfaction  of  the  mortgage,  and  it  is 
his  duty,  if  need  be,  to  provide  himself  with  au- 
thority to  satisfy  the  mortgage  of  record. 
(SyUalnu  by  Oie  Court.) 

Error  to  district  coart,  Lancaster  conn- 
ty;  Chapman,  Jadge. 

Cbas.  L.  Hall  and  Cbaa.  O.  Wbedon,  tor 
plalntlir  In  error.  L.  W.  Bittingaley  and 
II'.  H.  Woodward,  for  defendant  In  error. 

Maxwell,  J.  This  action  was  brought 
against  the  assignee  of  the  mortgageo  to 
recover  $40  actual  damages,  and  f  100  as  a 
penalty,  for  fatltng  to  enter  a  release  of 
the  mortgage  when  the  same  was  paid 
and  satlsUed,  f nd  thedefendantwas  thero- 
npon  requested  to  release  the  same,  and 
the  sum  allowed  by  law  for  such  release 
was  duly  tendered.  The  plaintiO  in  his 
petition,  after  setting  out  the  making  and 
delivery  o(  the  said  note  and  mortgage, 
alleges  "that,  after  the  making  of  said 
note  and  mort^^age  by  the  Houstons  to 
the  said  Franklin  J.  Cochran,  said  Frank- 
lin J.  Cochran  assigned  the  same  by  bis 
written  Indorsement  on  above  said  mort- 
gage and  note  to  John  Daniels;  thatalso, 
after  the  making  of  said  mortgage  and 
note  by  the  said  Houstous  to  tbe  said 
Cochran,  this  plaintiff  purchased  the  said 
real  estate  from  the  said  Houstons,  sub- 
ject to  the  said  promissory  note  and  mort- 
gage securing  the  same;  that  after  the 
purchase  of  said  real  estate  by  plaintiff,  as 
aforesaid,  plaintiff  did,  on  tbe  28th  day  of 
March,  1SS5,  pay  for  and  fully  discharge 
said  promissory  note,  as  appears  by  the 
written  indorsement  on  tbe  back  of  the 
same;  that,  after  tUto  payment  of  said 
note  and  mortgage  aforesaid,  plaintiff  de- 
manded of  tbe  said  defendant  tbutbebave 
the  said  mortgage  released  of  record,  as 
he  was  by  law  compelled  to  do;  that 
plaintiff,  by  his  agent,  tendered  said  Dan- 
iels sufficient  money  to  pay  for  the  proper 
expenses  of  the  same,  and  the  said  Daniels 
refused  to  release  tbe  said  mortgage,  and 


has  refused  for  more  than  seTeoday*  after 
being  requested  so  to  do. "  Daniels  in  bis 
answer  dmiles  that  he  ia  the  mortgagee^ 
bis  personal  representatlTS  or  assignee, 
but  admits  the  execution  of  tbe  mortgage, 
and  admits  that  be  purchased  the  note  se- 
cured by  said  mortgage,  but  denies  that 
the  mortgage  was  assigned  to  him,  or 
that  Dinsmore  asked  htm  to  release  said 
mortgage,  or  that  be  refused  to  release 
tbe  same.  On  tbe  trial  of  tbe  cause  Judg- 
ment was  rendered  in  favor  of  the  defend- 
ant in  error  for  the  sum  of  f40.  Section 
26,  c.  78,  Comp.  8t.  provides  that  "any 
mortgage  that  has  been,  or  may  hereafter 
be,  recorded,  may  be  discharged  by  an  en- 
try on  the  margin  of  the  record  thereof, 
signed  by  the  mortgagee,  or  his  per- 
sonal representatives  or  assignee,  acknowl- 
edging the  satisfaction  of  the  mortgage, 
in  the  presence  of  the  register  of  deeds  or 
his  deputy,  who  shall  subscribe  tbe  same 
as  a  witness,  and  such  entry  shall  have 
the  same  effect  as  a  deed  of  release,  duly  ac- 
knowledged and  recorded. "  8ec.  27.  "Any 
mortgage  shall  also  be  discharged  opon 
the  record  thereof,  by  the  register  of  deeds 
in  whose  custody  it  shall  be,  whenever 
there  shall  be  presented  to  him  a  cer- 
tifleate  executed  by  the  mortgagee,  his 
personal  represeutatlve  or  assignee,  ac- 
knowledged or  proved  and  certified  as 
hereinbefore  prescribed  to  entitle  convey- 
ances to  be  recorded,  specifying  that  such 
mortage  has  been  paid,  or  otherwise  sat- 
isfled  or  discharged."  Sec.  28.  "Every  soch 
certificate,  and  the  proof  or  the  acknowl- 
edgment thereof,  shall  be  indexed  In  the 
order  of  mortgages,  and  recorded  at  full 
length ;  and  in  the  record  of  discharge  the 
register  ol  deeds  shall  make  a  refwence  to 
the  book  and  page  where  tbe  mortgage  is 
recorded. "  Sec.  29.  "  If  any  mortgagee,  or 
his  personal  representative  or  assignee, 
after  full  performance  of  the  condition  of 
the  mortgage,  whether  before  or  after  a 
breach  thereof,  shall,  for  the  space  oX  seven 
days  after  being  thereto  requested,  and 
after  tender  of  his  reasonable  charges,  re- 
fuse or  neglect  to  discharge  the  same  as 
provided  In  this  chapter,  or  to  execute  or 
acknowledge  a  certificate  of  discharge  or 
release  thereof,  he  shall  be  liable  to  the 
mortgagor,  his  heirs  or  assigns,  in  tbe 
sum  of  $100  damages,  and  also  for  all  act- 
ual damages  occasioned  by  such  neglect 
or  refusal,  to  He  recovered  in  the  pr<>per 
action. "  Section  39  provides  that  "the  re- 
cording of  an  u  rgnment  of  a  mortgage 
shall  not,  in  itHeli,be  deemed  notice  of  such 
assignment  to  the  mortgagor,  his  heirs  or 
personal  representatives,  sr)  as  to  inval- 
idate any  payment  made  by  them,  or  either 
of  them,  to  the  mortgagee. " 

The  testimony  shows  that  the  plaintiff 
In  error  was  in  fact  the  assignee  of  the 
mortgage,  although  no  formal  assignment 
was  made  on  that  instrument.  Tbe  testi- 
mony also  shows  that  a  demand  was 
made  upon  him  to  release  the  mortgage 
after  the  same  bad  been  fully  paid  and  sat- 
isfled,  and  that  he  neglected  to  do  so; 
whereupon  the  defendant  In  error  brought 
an  action  against  him  to  have  the  mort- 
gage declared  satisfied,  and  the  cloud  re- 
moved from  the  title.  In  obtaining  this 
decree  the  defendant  in  error  claims  that 
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ba  expended  $40,  which  Bom  the  coart  b^ 
low  awarded  blm,  but  refosed  to  enforce 
tbe  penalty  of  $100  for  fatlnre  to  enter  sat* 
Isfactlon  on  the  record.  Tbe  real  defense 
of  the  plaintiH  in  error  is  tbat  he  was  not 
an  aeilgnee  of  tbe  mortgage,  within  the 
meaning  of  the  statnte.  It  will  be  ob- 
serred  tbat  the  recording  of  the  assign- 
ment  la  not  of  itself  notice  to  a  mortga- 

f:or,  his  heirs  or  personal  representatives, 
n  this  state,  ordinarily,  a  note  is  givra 
for  the  debt,  and  a  mortgage  exeented  to 
secure  the  payment  of  tbe  note.  The  note 
Is  tbe  debt,  and  tbe  mortgage  a  mere  Ind- 
dent.  The  mortgagor  or  his  representa- 
tiyes  may  safely  pay  a  debt  to  the  person 
lawfully  In  possession  of  the  note.  In 
equity,  the  transfer  of  tbe  debt  carries  the 
security  with  it,  and  tbe  person  who  is  the 
assignee  of  the  debt  is  also  the  assignee  of 
the  security.  Tbe  mortgagee,  after  he  had 
assigned  the  debt,  could  not  enter  satis- 
faction of  the  mortgage,  so  as  to  defeat 
tbe  rights  of  the  assignee.  Now,  the  stat- 
ute provides  that  the  mortgagee,  his  per- 
sonal representative  or  assignee, etc., shall 
enter  a  discharge  of  tbe  mortgage  when 
tbe  same  has  been  paid.  Mr.  Jones,  in  bis 
valuable  work  on  Mortgages,  (section 
MO.)  In  speaking  of  an  action  to  have  a 
mortgage  declared  satisfied,  says:  "The 
action  should  be  brought  against  the  per- 
son who  baa  tbe  power  legally  to  dis- 
charge tbe  mortgage,  whether  be  be  the 
mortgagee  or  an  assignee  or  other  holder 
of  the  mortgage. "  Ewlng  r.  Shelton,  84 
Mo.  518.  It  is  erroneous,  when  an  asslgrnee 
holds  tl)e  mortgage,  to  Join  with  him  in 
tbe  adtlon  the  mortgagee,  or  any  one  else 
who  could  not  execute  satisfaction  of  the 
mortgage.  Galloway  ▼.  Litchfield,  8  Minn. 
188,  (Gil.  IflD.)  When  the  mortgage  lain 
the  form  of  a  trust-deed,  the  trustee,  being 
the  person  who  has  the  anthorityto  enter 
satisfaction,  is  the  one  liable  for  neglect  or 
refusal  to  do  so.  Where  an  assignee  of  a 
mortgage  has  negligently  omtttra  to  pro- 
Tide  himself  with  aufhorfty  to  satisfy  a 
mortgage  of  record  on  payment  of  the 
debt,  be  is  liable  for  tbe  costs  of  a  suit  in- 
stituted to  obtain  a  Judicial  satisfaction 
of  it.  Hillman  v.  Stumpb,  1  Wlls.  (Ind.) 
286.  The  word  "assignee"  in  the  statute 
Is  without  limitation  or  restriction.  Why 
should  the  court  apply  a  restriction  in 
cdtastrulng  the  word?  The  mortgagor.  In 
satisfying  the  mortgage,  has  a  right  to 
baye  satisfaction  entered  of  record,  upon 
making  demand  to  that  effect,  and  tender- 
ing the  fee  required  by  law.  The  only 
party  who  can  enter  this  satisfaction  is 
the  one  who  owns  and  receives  the  debt. 
It  may  be  said  that,  as  he  Is  not  the 
assignee  of  record,  his  acknowledgment 
of  satisfaction  would  be  of  no  avail; 
but  that  is  not  true.  The  entry  of  satis- 
faction may  show  that  the  notes  secured 
by  the  mortgage  have  on  such  a  day  been 
paid  to  the  assignee,  who  was  then  tbe 
owner  thereof,  and  such  notes  are  now  ex- 
hibited to  tbe  clerk.  No  particular  form 
of  words  Is  necessary  to  show  the  satis- 
faction, but  it  must  appear  that  the  debt 
has  been  -paid  and  satisfied,  and  hence 
that  the  mortgage  was  canceled  and  an- 
nulled. The  mortgagor  may  be  unable  to 
execute  another  mortgage  upon  his  prop> 


erty,  to  borrow  money  to  satisfy  a  loan, 
if  the  person  who  is  the  owner  of  tbe  first 
mortgage  debt,  upon  being  paid  tbe  same, 
cannot  be  compelled  to  enter  satisfaction, 
and  thus  the  mortgagor  might  be  sub- 
jected to  great  hardship,  if  not  serious 
loss.  It  was  tbe  duty  of  the  plaintiff  in 
error,  when  receiving  payment  of  the 
notes,  to  ^nter  satisfaction  of  tbe  mort- 
gage upon  the  record ;  and,  failing  to  do 
so,  be  Is  liable  for  tbe  costs  of  an  action  to 
remove  tbe  cloud  from  tbe  title.  It  is 
probable  that  he  is  also  liable  for  the  pen- 
alty; but  that  question  does  not  arise  in 
tbe  case,  as  the  Judgment  on  that  point  Is 
in  his  favor.  The  Judgment  of  the  district 
court  is  right,  and  is  afiSrmed.  The  other 
Judges  concur. 

PpWELL  ▼.  NOBTHERN  PaO.  R.  Co. 

\Svipreme  Court  of  Minnesota.    Jane  8, 1891.) 

lH8FBonoN  or  Books  aitd  Papbm  bbidbb  Tbiai, 

— Dbxtb  or  Emplotb — Etidsnoi. 

1.  Books,  doouments,  or  papers,  production 
and  InspeotiMk  of  which  may  he  required  onder 
Qen.  St  1878,  o.  78,  $  88,  must  be  such  as  may  be 
used  by  plaintiff  or  defendaat  as  evidence  on  the 
brlal.  If  they  contain  merely  hearsay,  so  that 
neither  party  oonld  use  them  as  evidence,  suoh 
production  or  insi>ectioa  cannot  be  called  for. 

a.  Bvidence  not  sul&oient  to  Justify  a  verdict 
for  plaintiff. 
(SuUabru  by  the  Court.) 

Appeal  from  district  court,  (Trow  Wing 
county;  Holland,  Judge. 

J.  B.  Douglas  and  Wetberby,  True  A 
Warner,  tor  appellant.  John  C.  Bullitt, 
Jr.,  Tilden  R.  Selmea,  and  L.  E.  Lum,  for 
respondent. 

OiLTiLLAM,  C.  J.  Tbe  action  is  on  the 
ground  of  alleged  negligence  causing  the 
death  of  tbe  person  for  whoseestate  plain- 
tiff is  adminlJstratrix,  such  person  having 
been,  as  alleged,  killed  while  a  servant  of 
defendant  engagiMl  in  his  duty  of  uncoup- 
ling some  cars,  the  negligence  alleged  con- 
sisting In  moving  the  cars  without  any 
warning  while  he  was  uncoupling  them, 
and  in  the  failure  to  have  the  space  be- 
tween what  Is  called  the  "guard-rail"  cmd 
"main-rail "blocked  or  filled  as  required 
by  statute.  Before  the  trial,  tbe  plaintiff 
procuKd  ex  parte  an  order  requiring  the 
defendant  to  produce,  at  the  opening  of 
the  trial,  for  tbe  Inspection  and  use  of  the 
plaintiff  as  evidence,  certain  reports  or 
statements  in  writing  as  to  facts  and  cir- 
cumstances of  tbe  killing,  alleged  to  have 
been  made  to  defendant,  at  its  request,  by 
certain  of  its  employes.  On  tbe  trial  this 
order  was  vacated,  and  rigbUy,  because 
such  reports  or  statements,  being  neces- 
sarily but  narrations  or  recitals  of  past 
events,  were  In  the  nature  of  hearsay,  and 
could  not  be  used  as  evidence  of  such 
events,  either  by  the  plaintiff  or  the  de- 
fendant. Gen.  St.  1878,  c.  73,  §  88,  refers 
only  to  books,  documents,  or  papers  con- 
taining evidence  relating  to  the  merits  of 
the  action  or  defense;  that  Is,  which  may 
be  used  as  evidence  on .  tbe  trial.  What 
was  said  to  the  undertaker  by  those,  ap- 
pearing to  be  fellow-servants  of  tbe  de- 
ceased, who  brought  to  him  the  remains 
of  deceased,  was  clearly  hearsay.  The  evi- 
dence offered,  that  a  shoe  of  deceased  was. 
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tvo  yean  after  tbe  d«atb,  appHed  to  a 
aniard  and  main  rail,  and  that  certain 
marks  on  the  ahue  corresponded  with  and 
fitted  between  those  rails,  was  inadmissi- 
ble, for  the  reasons,  among  others,  that 
there  was  no  evidence  that  deceased  was 
Itllled  at  that  place,  and  none  that  the 
rails  remained  In  the  same  condition.  It 
is  annecesBary  to  consider  tbe  ctiargc,  for 
on  the  evidence  defendant  was  entitled  to 
a  verdict.  We  have  never  Icnown  a  case 
of  the  kind  so  utterly  bare  of  evidence  to 
snetain  tbe  complaint.  There  is  none 
wbateTer  as  to  what  deceased  was  dolns. 
or  as  to  how  be  came  to  b«  killed,  and 
none  as  towbere  be  was  tonnd  when  dead. 
Order  affirm«xi. 


Tlt.I.EI»T  V.  WOLTKBTOW  6*  Sl. 

(Supreme  Count  0/  Minnesota.    Jnne  8,  ISBl.) ' 

BSAL-fiSTATB  AOBNT— PCRCHASS  BT  AOBm— IjIA- 
BILITIBS. 

1.  Where  sn  agent  to  sell  property  becomes 
the  purchaser  In  fact  at  a  sale  maae  by  himself, 
the  sale  Is  prima  facie  voidable  by  the  principal, 
and  to  sustain  it  the  agent  must  prove  the  facts 
that  make  It  valid,  as  that  with  fall  knowledge 
of  its  character  and  of  all  the  facta  the  princi- 
pal consented  to  it. 

3.  The  fact  that  the  agent  parchased  at  the 
price  at  which  he  was  authorized  to  sell  will  not 
make  the  transaction  valid. 

8.  If,  while  the  sale  is  voidable,  the  agent 
resells  at  an  increased  price,  the  principal  may 
require  him  to  account  for  what  he  reoelved  on 
the  resale. 
{Syllabwi  by  the  Court.) 

Appeal  from  district  coart,  Hennepin 
connty ;  Lochkbn,  Jud{i:e. 

C.  B.  Rotmman,  for  appellant.  Koon, 
Wbelma  <S  Bennett,  for  respondents. 

Oit.TiLT.AN,  C.  J.  These  facts  snbstau- 
tially  appear  by  the  pleadings:  The  plain- 
tiff, being  the  owner  of  certain  real  estate, 
made  the  defendants  her  agents  to  sell  tbe 
same  at  the  price  of  f  85,000,  she  agreeing 
tit  pay  them  a  commissioa  of  2K  per  cent, 
for  making  a  sale;  that,  while  such 
agents,  the  defendants  made  a  sale  at  said 
price  to  Jewctt,  Keith,  Johnson,  and 
themselves,  with  the  nnderstanding  that 
the  title  sbonld  be  taken  for  the  hen^t  of 
all  by  Jewett,  and  that  be  should  ezecate 
bis  notes  and  mortgage  for  tbe  deferred 
payments;  that  npon  sacb  sale  tbe  plain- 
tiff executed  the  conveyance  to  Jewett, 
and  be  executed  the  notes  and  mortgage 
tor  tbe  deferred  payments,  and  plaintiff 
tberenpon  paid  defendants  theagreedcom- 
miesion  for  making  tbe  sale;  and  that 
within  a  year  after  the  conveyance  to 
Jewett  be,  tor  the  benefit  of  himself,  Keith, 
Johnson,  and  defendants,  sold  and  con- 
veyed the  land  to  one  Anderson  for  f80,- 
OOU.  Tbe  defendants,  in  their  brief,  endeav- 
or to  Hbow  that  their  answer  denies  that 
they  made  the  sale  upon  which  tbe  con-, 
veyance  to  Jewett  was  made.  We  cannot 
so  aoderstandthe  answer.  It  alleges  that 
Ib^y  agreed  to  take  au  interest  in  the  pur* 
chase  for  the  parpose  of  effecting  said 
sale,  and  that  thereupon  Jewett  entered 
into  negotiations  with  plaintiff  for  the 


parpose  of  closing  np  said  sale  and  flxing 
upon  the  terms  of  tbe  purchase,  and  that 
iriaintiS  paid  them  the  fall  amonnt  of  the 
agreed  commissions  fur  their  services  in 
effecting  said  sale;  from  which  it  is  mani- 
feat  that  they  made  the  sale,  althuagb 
they  may  have  left  some  of  the  terms  of 
payment  to  be  agreed  on  between  Jewett. 
their  co-purchaser,  and  the  plaintiff.  It 
is  therefore  a  case  where  agents  employed 
to  sell  property,  upon  a  sale  made  wholly 
or  in  part  by  them,  have  become  tbem- 
selvee  the  parcbasers;  have,  apparently 
at  least,  placed  their  duty  to  tbeir  princi- 
pal in  conflict  with  their  self-interest.  It 
is  an  Inflexible  rule,  foanded  on  public  pol- 
iey,  that  such  a  transaction  snail  not  be 
permi  tted  to  stand  as  against  the  principal, 
unless  it  appears  that  with  full  knowledge 
of  all  tbe  facts  he  either  previously  con- 
sented to  or  subsequently  ratified  it.  This 
rule  is  not  questioned.  Tbe  oaly  question 
in  tbe  case  is,  upon  whom  is  tbe  burden  of 
proof  tbat  tbe  principal  bad  or  bad  not 
sucta  knowledge?  Ordinarily,  where  re- 
lief is  sought  on  tbe  ground  of  fraud,  the 
party  alleging  must  prove  it.  But  fraud 
in  fact  need  not  be  alleged  nor  sbown  to 
avoid  such  a  transactioo  as  this.  In 
Baldwin  V.  Allison,  4  Minn.  25.  (Gil.  11,)  a 
ease  of  alleged  punibase  of  trast  property 
by  a  trustee,  tbe  court,  after  stating  the 
rule,  said :  "  There  is  no  rule  mon»  thor- 
oughly settled  than  this  one,  and  it  re- 
quires only  the  fact  of  such  a  parcbaae  to 
have  been  made  to  avoid  the  sale.  No 
fraud  fa)  fact  need  be  shown  by  the  eeatal 
qua  trast,  and  no  excuse  will  be  bwtrd 
from  tbe  trustee  to  justify  the  a!ct.-  The 
fact  established  and  tbe  result  inevitably 
follows. "  Such  a  purchase  is  prima,  facie 
voidable  bytlie  oeetal  que  trait  or  princi- 
pal, and  it  reats  with  the  trustee  or  a^ent 
seeking  to  sustain  it  to  establish  tbe  facts 
that  take  it  out  of  the  general  rale  and 
make  it  valid.  Kerr,  Frauds,  167;  Rubi- 
doex  V.  Parks,  48  Cal.  316.  Tbe  fact  tbat 
ttaeagentswereaotborlsedtosellata  fixed 
price,  and  tbat  they  did  sell  ac  that  price, 
docs  not  remove  the  case  from  tbe  role. 
Webb  V.  Paxton,  36  Minn.  682,  92  N.  W. 
Rep.  749;  Porter  v.  Woodraff.  8tf  N.  J.  Eq. 
174.  It  does  not  follow  that  in  such  case 
the  agent  owes  no  duty  to  tbe  principal 
other  than  to  sell  at  the  price  fixed.  As,  U 
before  a  sale  Is  made  tbe  land,  to  tbe 
knowledge  of  the  agent,  is  gr«atly  in- 
creased In  value,  or  if  he  learns  of  a  fact  in- 
creasing the  value, not  known  to  tbe  prin- 
cipal at  tbe  time  of  flxing  the  price,  (H^- 
enmyer  ▼.  Marks,  37  Minn.  «,  32  N.  W. 
Rep.  786;)  or  if,  before  Baling  at  tbe  fixed 
price,  be  staoold  receive  an  offer  of  a  larger 
price,  no  one  would  aappose  that  the 
agent  might  sell  at  tbe  fixed  price  with- 
out informing  tbe  principal  of  what  bad 
come  to  his  knowledge.  If.  while  the  sale 
is  voidable  by  tbe  principal,  tbe  agent 
sells  or  causes  the  proper^  to  be  sold  at 
an  increase  above  tbe  price  at  which  ha 
purchased,  tbe  principal  may  require  him 
to  account  for  what  he  received.  Other- 
wise tbe  remedy  of  the  principal  might  be 
impaired  by  tbe  act  of  tbe  agent.  Order 
reversed. 
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Maixb  v.  JotLiN  et  al. 

(Supreme  Court  of  Minnuota.    Hay  86, 1891. ) 

DbBD — SUPVICIBNCT  OF  DesCRIFTIO^T. 

A  deed  of  conTeyance,  only  describing  the 
premises  oonveyed  us  being  all  of  a  designated 
tract  not  conveyed  by  the  grantors  tos  third  party 
naoied,  is  insufOclent  of  itself,  and  without  proof 
as  to  what  part  uf  the  trmot  had  aot  been  oon- 
vqyed  to  the  third  peraon,  to  show  title  to  any  «f 
■ueb  land*  in  the  gr»Dt«e  In  snob  deed. 
{Sufiiabu*  by  the  Court) 

Appeal  from  district  coart,  Benton coan- 
tj  :  Skarlb,  .Tudge. 

Taylor.Calboun  A  Rhodes,  for  appellant. 
O.  w,  Baldwin,  for  reepondentB. 

DiUKiNBOK,  J.  This  action  Involved  an 
issue  of  title  to  a  tract  of  land  dBcrih>ed  as 
the  S.  K  of  the  N.  W.  )^  of  section  2,  town- 
ship 88,  range  81,  In  t4ie  county  of  Benton, 
excepting  a  strip  IS  rods  wide  off  the  west 
end  thereof.  The  burden  wbm  on  the  plain- 
tiff to  show  title  in  himseU.  The  finding 
of  fact  by  the  court  nas  that  the  plaintiff 
was  not  tMlB  owner.  It  waa,  however, 
further  found  that  in  January.  I(i85.  one 
Affnes  Kampa,  who  was  then  the  owner 
of  the  land,  with  her  husband, executed  to 
the  plaintiff  a  deed,  in  which  the  only  <!•• 
scrlption  of  the  premises  conveyed  waa: 
"AH  that  part  of  the  sooth  half  of  the 
north-wMt  quarter  uf  section  2.  town  88, 
range  81,  [the  county  and  state  being 
naroed,]  not  this  day  conveyed  to  one 
John  Maier  by  said  first  parties,  being 
aboutseventy  aerea  in  all. "  Thecuurt  fur* 
ther  found  that  there  waa  no  evidence  to 
show  what  land  was  conveyed  at  the  time 
stated  in  the  above  deed  by  the  grantors 
therein  named  to  John  Maler,and  for  that 
reanou  (as  the  court  expressed  its  finding) 
the  above  deed  to  the  plaintlB  was  void 
for  uncertainty,  and  did  not  convey  to 
him  the  title  to  the  land  in  (lueation. 
Jnd^ient  was  rendered  for  the  defendant, 
and  the  plaintiff  appealed.  Tiie  case  »  be- 
fore us  sinxply  on  the  pleadings,  the  find* 
ings  of  the  court,  and  the  Judgment.  The 
Hpedflc  finding  thnt  the  plaintiff  is  not  the 
owner  of  the  land  Is  decisive  against  him, 
unless  that  flndingis  contradicted  or  mod- 
ified by  those  which  follow,  as  we  think 
it  is  not.  The  deed  to  the  plaintiff  was 
insufficient, of  itsM.to  show  a  conveyance 
of  any  particular  land.  It  did  not  pur^ 
|M>rt  to  convey  the  governmental  subdivis- 
ion described  in  it,  but  only  that  part  of 
that  subdivision  not  conveyed  to  John 
Maier  on  the  day  of  the  execution  of  this 
deed.  That  was  the  only  subject  of  this 
deed;  the  only  designation  of  the  land  in- 
tended to  be  conveyed.  An  essential  and 
Indispensable  element  in  the  description 
Incorporated  in  the  deed,  to  designate  the 
land  conveyed  by  it,  is  that  it  did  not  em- 
brace any  part  of  the  tract  specified,  which 
had  been  on  the  same  day  conveyed  to 
the  other  peAon  named.  Hence  no  effect 
could  be  given  to  this  deed,  as  prouf  of  a 
convej'ance  to  the  plaintiff,  without  proof 
being  also  offered  to  show  what  part  of 
the  described  tract  of  luud  had  not  been 
thUH  conveyed  to  John  Maler,  or,  in  other 
words,  without  showing  by  other  proof 
than  the  deed  itaelt  to  what  particular 
land  the  peculiar  description  is  applicable. 
Thia  la  not  a  deed  in  terms  ronveylng  a 


sufficiently  described  traftt  of  land,  from 
which,  by  a  subsequent  clause,  some  part 
of  the  before  described  premises  la  except- 
ed. Whether,  in  such  a  case,  the  burdon 
of  proof  might  be,  as  the  appellant  coik- 
tends,  on  the  party  who  would  limit  or 
restrict  the  operation  of  the  deed,  to  show 
by  proper  proof  the  extent  of  the  excep- 
tion, we  do  not  decide.  While  the  court, 
after  stating  that  the  evidence  did  not 
show  what  land  was  conveyed  to  John 
Maier,  declared  that  for  tbat  reason  the 
deed  to  the  plaintiff  was  "  void  for  uncer- 
tainty," it  is  probable  tbat  what  waa 
meant  was  that  the  deed  alone  waa  inauf- 
flctent  as  proof  of  the  conveyance  of  any 
particular  land;  and  in  this  the  court  was 
right.  Therecould  have  been  but  one  con- 
clusion, in  the  absence  of  other  proof  than 
the  deed  Itself;  and,  if  the  court  did  err  in 
ezprening  the  finding  tbat  the  deed  waa 
"TOld  for  uncertainty,"  it  cannot  bare  af- 
fected the  result  which  would  necessarily 
follow  from  the  other  and  independent 
facta  found.    Judgment  affirmed. 


Bbillt  v.  Baser,  (Sardkson,  Inter- 

venor. ) 

(Atpmne  Oowrt  of  UitrnttUa.    Hay  26, 1881.) 

VULVOmMit  FasrsBSNOBs  —  Instxvotioxs  — ▲•• 

•BKCB  or  Coaifsxi.. 

1.  In  ao  aotlon  to  recover  upon  promteaory 
notes  made  tiy  tike  defendant,  and  payable  to  the 
plaintiff,  *  third  party,  who  was  admitted  as  an 
intervenor  la  the  aotton,  by  the  allegations  In  his 
complaint  placed  his  riffit  to  recover  on  the  same 
notes,  upon  the  ground  that  the  notes  had  always 
been  owned  by  one  O'Brien,  (nntil  he  made  an 
assignment  to  the  intervener,)  bat  that  they  had 
been  in  form  made  payable  to  the  plaintilT,  bat 
never  delivered  to  aim,  for  the  purpose  of  de- 
frauding the  creditors  of  O'Brien.  JTetd,  that 
under  such  a  pleading  the  intervenor  was  not  Jus- 
Ufled  in  seeking  to  have  the  plaintiS's  title  to 
the  notes  avoided,  on  the  ground  that  they  bad 
been  transferred  to  the  plain  tiff  to  eSeet  a  pref- 
erence (voidable  nnder  the  insolvent  law)  of  the 
plaintiff  as  a  creditor  of  O'Brien. 

it.  The  refusal  of  a  court  to  give  a  re^oeatad 
instruction  to  the  luzy  ia  not  to  be  declared  erro- 
neous, when  it  does  not  appear  that  such  an  in- 
struction would  have  been  applicable  to  the  case, 
or  that  the  refusal  may  have  been  prejudicial. 

8.  After  a  cause  has  been  submitted  to  a  ]nry, 
and  until  they  shall  have  rendered  a  verdict  or 
been  dlachargod,  the  court  ia  to  lie  deemed  to  be 
open  for  every  purpose  oonneeted  with  each  causey 
even  thoagh,  in  the  mean  time,  there  should  be  a 
temporary  adjournment,  as  for  the  night.  Coun- 
sel m  such  a  cause,  who  leave  the  place  where 
the  court  Is  held  without  notifying  the  court 
where  they  may  be  conveniently  nmnd,  and  with- 
out making  any  arrangement  for  their  beingoalled 
when  the  jury  shall  return  tlieir  verdict,  or  if 
they  shall  oome  before  the  court  and  request  fur- 
ther InstraotiODS,  are  to  be  deemed  to  have  wai  v«d 
their  right  to  be  nreseDt. 

4.  The  court  ttaviug  iustructed  a  Jury  in  the 
absence  of  counsel,  under  the  circumstances  above 
Indicated,  an  exception  taken  afterwards  is  un- 
availing. 
(Syllabxu  Iry  the  Court.) 

Appeal  from  district  court,  Hennepin 
county;  Lochrkn,  Judge. 

R.  A.  Ualjr,  tor  appellant.  Jamea  W. 
Lawrence,  for  respondent. 

DicKiMaoN,  J.  This  action  waa  com- 
menced against  the  defendant.  Bader,  to 
recover  on  several  promissory  aotea  exe- 
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cnted  by  the  latter,  Joly  11, 1889,  and  pay- 
able to  the  ptaintltr.  The  making  Ot  the 
notes  wae  admitted  by  the  defendant,  and 
it  was  alBo  admitted  that  the  consldera- 
tion  for  the  notes  was  the  sale  ot  certain 

Seraonal  property  by  one  O'Brien  to  the 
efendant.  The  defendant  does  not  deny 
bis  llabllity'on  the  notes,  but  pots  In  Issne 
the  plaintiff's  right  to  recover,  showing 
that  Sardeson,  who  was  admitted  as  an 
Intervening  party  in  the  action,  as  the  as- 
sig:nee  of  O'Brien,  also  asserted  a  claim  to 
recover  on  the  same  notes;  and  so  the 
real  issnes  arose  between  the  plaintiff  and 
the  Intervenor,  Sardeson.  "The  verdict 
was  for  the  plaintiff,  and  the  intervenor 
appealed  from  an  order  refusing  a  new 
trial. 

In  the  pleadings  between  the  intervenor 
and  the  plaintiff  the  Intervenor  denied 
that  the  plaintiff  ever  owned  the  notes. 
He  alleged  that  the  maker  delivered  them 
to  O'Brien,  npon  the  sale  of  personal 
property  by  the  latter  to  the  maker, 
O'Brien  procaring  the  plaintiff  to  Indorse 
them,  but  always  retaining  them  himself 
nntil  July  17.1889,  when  he  assigned  them, 
with  all  his  property,  to  the  intervenor, 
for  the  benefit  ot  his  creditors;  he  being 
then,  as  well  as  when  the  notes  were  eze- 
•uted.  Insolvent.  It  was  alleged  that  the 
notes  were  procured  to  be  made  In  form 
payable  to  the  plaintiff,  and  by  blm  In- 
dorse<r,  for  the  nse  and  benefit  of  O'Brien, 
pursuant  to  a  conspiracy  between  them, 
and  with  the  Intent  thus  to  defraud  the 
creditors  of  O'Brien,  the  real  owner.  The 
plaintiff  alleged,  in  answer  to  the  inter- 
venor's  complaint,  that  the  property  for 
which  the  notes  were  given  bad  been, 
more  than  ayeapprlorto  its  sale,  delivered 
to  him  ts  secnrlty  for  an  indebtedness  of 
O'Brien  to  him;  that  at  the  time  of  the 
sale  the  indebtedness  amounted  to  more 
than  the  amount  ol  these  notes;  and  that 
the  notes  were  executed  and  delivered  to 
him  In  payment  of  the  Indebtedness,  he 
sarrendering  bis  claim  on  tbe  property 
only  on  condition  that  the  notes  be  so  ex- 
ecuted and  delivered.  All  this  was  denied 
by  tbe  reply  of  the  Intervenor.  The  as- 
signments of  error,  as  to  tbe  reception  and 
rejection  of  evidence,  do  not  deserve  seri- 
ous consideration.  Even  if  the  questiou 
addressed  to  the  witness  O'Brien,  aa  to 
whether  he  was  indebted  to  the  plaintiff, 
were  objectionable,  the  objection  was  ob- 
viated by  the  answer,  stating  the  nature 
of  the  Indsbtedness.  The  evidence  exclud- 
ed on  cross-examination  was  Immaterial. 

The  assignments  of  error,  relating  to 
the  r^usal  of  the  court  to  instruct  the  jury 
In  accordance  'with  the  first,  ninth,  and 
tenth  requests  of  the  Intervenor,  rest  upon 
the  theory  that  the  Intervenor  might  by 
this  action  avoid  the  plaintiff's  title  to 
the  notes,  on  the  ground  that  the  trans- 
action constituted  an  unlawful  preference 
of  the  plaintiff  as  a  creditor  of  tbe  looolv- 
ent.  But  the  complaint  of  the  Intervenor 
does  not  allege  a  preference  of  the  plaintiff 
as  a  creditor,  nor  doeo  it  state  facts  which 
would  constitute  such  a  case.  The  facts 
stated  in  tbe  complaint,  and  the  ground 
npon  which  he  sought  to  recover,  were 
entirely  different  from  that. 

Concerning    the    refusal    to    give  tbe 


eleventh  request,  it  need  only  be  said  tiiat 
it  does  not  appear  from  the  bill  of  excep- 
tions that  tbe  evidence  was  such  that  this 
requested  instruction  would  have  been  ap- 
plicable, or  that  its  refusal  may  have  been 
prejudicial.  After  the  case  had' been  sub- 
mitted to  the  jury,  and  they  had  retired, 
it  then  being  the  usual  time  for  adjourn- 
ment of  the  court  for  the  day,  the  judge 
announced  that  no  more  cases  would  be 
taken  up  until  morning.  The  Judge  re- 
tired from  the  court-room  to  bis  chambers 
adjoining,  and  the  parties  and  their  coun- 
sel in  the  action  left  the  court-house. 
Within  an  hour  thereafter  the  Jury  sent  to 
the  Judge,  informing  him  that  they  desired 
further  instruction.  The  Judge  returned 
to  the  court-room,  the  Jury  were  bronght 
in,  and,  after  a  vain  search  througb  the 
building  by  the  officers  to  find  the  parties 
and  counsel,  the  court.  In  response  to  a 
request  by  the  Jury  for  Instruction  upon 
a  npeclfled  point,  further  iDstracted  the 
Jury  thereon.  It  to  urged  that  tbe  court 
erred  In  giving  such  further  inskmctlon,  an- 
der  tbe  circumstanes  stated.  Oardecision 
in  Hudson  v.  Railway  Co.,  44  Minn.  S2,  4S 
N.  W.  Bep.  814,  Is  deoistTe  against  the  ap- 
pellant upon  this  point,  and  we  have  but 
little  to  add  to  what  to  (here  said. 

It  to  immaterial  whether  or  not  it  be 
considered  that  tbe  court  had  adjourned 
until  the  following  day.  Such  an  ad- 
Jonmment,  although  formally  annoosoed, 
would  be  subject  to  the  right  and  duty  of 
thecourt.in  its  discretion,  to  receive  a  ver 
diet  in  tiie  mean  time  from  the  Jury,  then 
deliberating  upon  this  case,  or  to  give  far- 
ther instruction,  under  proper  circum- 
stances. The  statute  provides  that"  while 
the  Jury  are  absent  the  court  may  adjourn 
from  time  to  time.  In  respect  to  other  busi- 
ness: but  it  is,  nevertheless,  to  be  deemed 
open  for  every  purpose  connected  with  the 
cauy  submitted  to  the  Jury,  nntil  a  ver- 
dict is  rendered  or  the  jury  discharged. " 
Gen.  St.  1878,  c.  66,  5  282.  The  convenience 
of  the  court  and  jury  cannot  be  subjected 
to  the  will  ot  counsel  or  parties  in  a  cause. 
It  is  the  duty  of  tbe  court,  regulated  by 
its  discretion,  to  attend  at  any  proper 
time  to  receive  the  verdict  of  tbe  Jury,  or 
to  give  such  direction  as  may  appear  to 
be  necessary;  and  it  would  be  unreason- 
able to  say  that  counsel  in  the  cause  mcur, 
at  their  own  will,  by  absenting  them- 
selves, prevent  the  court  from  thus  dis- 
charging its  duty,  until  It  shall  have  first 
sent  notice  to  all  places  where  they  might 
be  expected  to  be  found,  to  their  offices, 
their  homes,  the  hotels,  or  elsewhere. 
If  they  would  avail  themselves  of  their 
right  to  be  present,  tbey  should  at  least 
notify  tbe  court  where  they  may  be  con- 
veniently found,  without  undue  delay. 
By  going  away  from  the  court-house  with- 
out doing  so, and  witboutmaking  any  ar- 
rangements for  their  being'  called,  tbey 
must  be  deemed  to  have  waived  their 
right  to  be  present.  It  follows  that  the 
exception  subsequently  taken  to  the  in- 
struction given  to  the  jury  was  unavail- 
ing, and  we  do  not  consider  whether  the 
Instruction  was  objectionable  or  not 
Since,  by  his  own  choice  or  fault,  as  must 
be  supposed,  tbe  appellant  was  not  pres- 
ent to  call  attention  to  whatever  in  the 
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toBtructlon  ot  the  conrt  may  have  been  er- 
roneouB,  eltlier  from  Inadvertence,  mlB- 
take,  or  otherwise,  be  eboald  not  be  al- 
lowed the  benefit  of  an  exception  taken 
afterwards,  ■wlien  It  was  too  late  to  cor- 
rect the  error,  and  therefore  then  the  ex- 
ception could  be  of  no  practical  use.  Or- 
der afflrmed. 


LovBJOT  ▼.  Itaska  Ldmbkb  Go. 
(Supreme  Court  cf  Minnetota.  May  98, 1891.) 
SoAUJia  Loas — Illbqal  Fkss. 
1.  The  Missiuippi  &  Rom  River  Boom  Com- 
pany turned  into  the  private  pond  of  the  defend- 
ant, at  Minneapolis,  a  qoanti^  of  logswhiuh  had 
come  down  the  river,  and  which  bore  the  re- 
corded log-marlts  of  other  persons  than  the  de- 
fendant. The  surveyor  general,  as  he  was  by 
law  reqnlied  to  do,  snrveyed  and  scaled  the  logs 
thus  deUveted  by  the  boom  company,  and  made 
a  record  thereof,  and  the  boom  company  paid 
him  tlie  fees  prescribed  by  statnte  therefor.  In 
maUng  such  suTvey  and  scaling,  the  officer,  of 
his  own  moUon,  ana  pursuant  to  long-oontinued 
nsage  in  snch  cases,  placed  upon  the  logs  the 
scale  mark  of  the  person  to  whom  they  were  thus 
delivered,— the  defendant. — and  made  record 
thereof,  and  afterwards  delivered  copies  of  such 
scale- bills  to  the  defendant.  Held,  tliat  the 
officer,  who  had  been  paid  for  the  only  survey  and 
scaling  of  the  logs  whioh  he  had  made,  was  not 
entitled  to  recover  again  from  the  defendant  fees 
for  the  same  survey  and  scaling. 

S.  The    nsage  of    olBoen   to  make    illegal 
chai^^es,  and  of  the  public  to  comply  with  their 
demands,  creates  no  right  in  the  former,  and  im- 
poses nu  liability  on  the  latter. 
(Sl/UoAus  hv  the  Court.) 

Appeal  from  district  coart,  Hennepin 
county. 

James  A.  Kellogg,  for  appellant.  Shaw 
S  Cnjr,  for  reapondent. 

Dickinson,  J.  In  the  years  1887  and  1888 
the  plaintiff  was  the  surveyor  general  for 
the  second  lumber  district  of  this  state. 
The  defendant,  a  corporation  ensaged  In 
a  log  and  lumber  business  at  Minneapolis, 
bad  an  Inclosure  or  **  pond  "  In  the  Missis- 
sippi river,  at  that  place,  for  its  own  pri- 
vate use.  Large  quantities  of  logs  came 
down  the  rtyer,  and  Into  tbe  boom  of  the 
Mississippi  &  Ram  River  Boom  Company, 
at  Minneapolis,  bearing  tbe  recorded  lug- 
marks  of  other  persons  than  the  defend- 
ant, but  which  tbe  boom  company  tamed 
or  delivered  into  tbo  private  pond  of  tbe 
defendant.  There  tbe  plaintiff,  as  survey- 
or general,  without  any  request  from  tbe 
defendant,  but  in  accordance  with  the  cue- 
tom  hereinafter  stated,  officially  surveyed, 
scaled,  and  marked  the  logs,  making  a 
transfer  to  tb^  defendant  In  his  records  ot 
the  marks  on  these  lugij,  and  making  a 
record  of  tbe  whole  matter  in  bis  office. 
Afterwards  copies  of  tbe  scale-bills  were  de- 
livered to  tbe  defendant.  In  this  action 
the  plaintiff  seeks  to  recover  the  reasona- 
ble and  proper  charge  for  tbe  making  ot 
such  survey,  scaling,  marking,  and  record- 
ing. A  recovery  was  allowed  upon  find- 
ings of  the  conrt.  This  Is  an  appeal  by 
tbe  defendant  from  the  Judgment.  By  the 
provisions  of  section  14,  c.  82,  Gen.  St.  1878 
It  was  required  that  the  surveyor  general 
survey  all  logs  turned  out  of  the  boom  of 
the  boom  company,  and  make  a  record  ot 
snch  survey  In  bis  office,  showing  tbe  num- 


ber of  logs,  tbe  marks  on  tbe  same,  and 
tbe  quantity  in  feet  of  the  logs  ot  eaeh 
mark.  By  this  scaling  the  fees  tor  boom- 
age  are  to  be  determined.  By  tbe  special 
la  w  relating  to  this  boom  company,  (chap- 
ter 120,  Bp.  Laws  1S68,)  this  surrey  might, 
at  tbo  direction  of  the  boom  company,  be 
made  after  tbe  logs  bad  been  turned  into 
the  mill-ponds  at  Minneapolis  and  St.  An- 
thony. The  only  actual  survey  or  scaling 
of  the  logs  in  question  was  that  to  wblcta 
we  have  referred,  and  for  that  survey  and 
scaling,  with  the  making  of  so  much  of 
tbe  record  as  was  required  by  section  14, 
tbe  boom  company  paid  tbe  plain  tiff.  Tbe 
defendant  contests  the  right  ot  tbe  plain- 
tiff to  recover  again  from  It  tor  the  same 
survey  and  scaling.  Tbe  plaintiff  shows. 
In  support  of  his  demand,  a  custom  in 
which  the  defendant  Is  claimed  to  have 
acquiesced.  It  Is  found  by  the  court  that, 
for  more  than  80  years,  It  has  t>een  thegea- 
eral  usage  and  custom  of  the  surveyor  gen- 
eral ot  this  district "  to  survey  and  scale, 
In  the  private  mlll-ponds  of  tbe  several 
persons  or  corporations  to  whom  logs  or 
timber  are  turned  or  transferred  by  tbe 
Mississippi  ft  Rum  River  Boom  Company, 
or  at  the  entrance  to  said  ponds,  all  logs 
actually  turned  by  said  boom  company  to 
said  several  persons,  not  theretofore  r^ 
corded  In  tbe  surveyor  general's  office  in 
tbe  name  of  the  parties  to  whom  they  are 
so  tnrned,  and  make  a  record  of  tbe  quan- 
tity, and  also  make  a  record  and  acale  of 
all  sucb  logs  and  timber  as  bear  tbe  mark 
or  marks  of  any  other  person,  company, 
or  corporation  to  whom  tbe  same  are 
turned,  place  bis  stamp  thereon,  transfer 
the  same  upon  the  books  and  records  of 
his  office,  and  maintain  and  keep  a  full 
record,  showing  debit  and  credit,  account 
of-the  respective  owners  In  respect  of  all 
logs  and  tirat>er  bandied  and  transported 
In  the  Mississippi  river  bysald  boom  com- 
pany, •  •  •  and  that  snch  services 
ha  ve  been  regarded  during  all  said  time 
and  were  a  necessity  to  all  proper  eon- 
duct  ot  the  business  *  *  *. '  It  is  also 
found  that  In  doing  this  a  greater  num- 
ber of  assistants  are  required,  anda  great- 
er responsibility  assumed,  than  would  be 
necessary  If  only  that  were  done  which  Is 
required  In  making  the  scale  for  boomage. 
The  survey  and  scaling  of  the  logs,  after 
they  bad  been  turned  by  tbe  boom  com- 
pany Into  the  inclosure  or  pond  ot  tbe  de- 
fendant, was  undoubtedly  intended  to  be 
and  was  a  compliance  with  tbe  statutory 
requirement  prescribed  in  section  14, — tbe 
scaling  tor  boomage.  Bnt  while  sucb  a 
scaling  for  boomage,  with  tbe  making  of 
a  record  as  prescritied,  is  required  by  the 
provisions  of  section  14,  whether  tbe  logs 
tamed  out  by  tbe  bdom  company  bear 
tbe  marks  of  the  person  to  whom  they 
are  delivered  or  not,  the  plaintiff,  in  ac- 
cordance with  the  custom  above  referred 
to,  assumed,  in  addition  to  the  duties  rt>- 
qnlred  In  making  the  boom  scaling,  to  re- 
mark the  logs,  and  to  do  all  that  woald 
have  been  required  If  he  bad  been  called 
upon  to  survey,  scale,  and  mark  these 
logs  In  connection  with  a  sale  of  tbe  same, 
pursuant  to  section  15.  That  section  pro- 
vides that,  "in  all  cases  of  a  sale  or  other 
transfer  ot  any  logs  or  timber  by  one  par- 
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tj  to  anotber,  if  tbe  aorrejror  general,  by 
talmeeH  or  depaty,  aorTeya  tbe  same,  he 
shall,  at  tbe  time  ot  making  each  aurvey, 
place  npoD  each  of  each  logs  or  pieces  ol 
timber  the  scale-mark  ot  tbe  porcbaser  or 
other  tranaleree,  •  *  *  and.  In  all  cases 
ot  a  sale  or  other  transfer  uf  any  logs  or 
timber,  tbe  parcbasfr  or  other  transferee 
shall  pay  tor  the  scaling  thereof,  and  shall 
be  entitled  to  recelTeand  bavs  the  seate- 
blll." 

We  are  onable  to  concur  intbeeonclttsion 
of  the  learned  judge  of  the  district  court, 
to  tbe  ^ect  that  ue  plaintiff  was  enUUed 
to  tbe  same  compensation  that  he  might 
haTS  reeoTered  if,  after  tbe  making  of  the 
boom-scale,  be  had,  at  the  request  ot  the 
defendant,  avaio  sarveyed,  scaled,  and 
marked  these  logs  with  the  defendant's 
mark, and  madearecord  ot  tbesama.  The 
statute  required  the  suryey  and  scaling 
for  boomage,  trith  a  record  ot  the  same, 
and  fixed  the  compensation  to  be  paid 
therefor.  Tbis  was  paid,  and  for  that 
senrviee  merely  the  plaintiff  is  not  entitled 
to  fnrtiwr  coapeoaation.  No  otiier  sur- 
vey or  scaling  was  ever  made.  Tbe  stat- 
«t«  did  not  require  ite  plalntiti,  unless  up- 
on the  request  ot  «ome  person  inter- 
ested, tn  make  any  other.  Section  15, 
jirhicb  may  be  read  in  connection  with  sec- 
tion 11,  does  not  impose  upon  the  officer 
tbe  duty  of  making  another  survey,  scal- 
ing, and  marking  of  logs,  even  in  the  case 
of  a  sale  or  other  transfer,  unless  upon 
request.  ESven  tbougb  logs  are  sold  aud 
transferred  to  one  whose  log-mark  is  not 
on  tbe  property,  tkat  does  not  affect  the 
ralidtty  of  the  transaction  as  between 
tbe  parties.  Gaalin  v.  Bridgman,26  Minn. 
442.4  N.  W.  Bep.  Ull.  Section  15  pre- 
scribes what  the  otUcer  shall  do  in  soeb 
eases  "it"  he  surveys  the  logs.  The  cus- 
tom of  the  officer  to  do  wbai  tbe  law  does 
not  require  him  to  do,  and  to  charge  and 
receive  pay  therefor,  does  not  Justify 
a  recovery  Indepeadent  of  a  coatract,  ex- 
press or  Implied,  resting  upon  other 
grounds  than  the  mere  existence  ot  sucb  a 
custom.  Tbe  presumption  tbat«ontract- 
ing  parties  make  their  agreements  with 
reference  to  existing  general  customs  re- 
lating to  the  subject,  so  that  such  customs 
are  to  be  deemed  to  enter  into  the  con- 
tract,—unless  the  terms  of  the  agreement 
exclude  the  presumption,— is  not  to  be 
applied  with  respect  to  non-contracting 
parties.  A  usage  by  a  person  or  officer  to 
make  illegal  exactions,  and  ot  others  to 
comply  with  bis  demands,  creates  ho  right 
in  tbe  former,  and  imposes  no  Uability  on 
tbe  latter.  A  custom  cannot  be  allowed 
to  control  or  vary  tbe  meaning  of  a  stat- 
ute expressed  in  languagpe  which  clearly 
nnd  plainly  expresses  the  Intention  of 
tbe  legislature.  Osborne  v.  Lumber  Co., 
S8  Minn.  28»,  22  N.  W.  Rep.  640;  Delaplano 
V.  Crenshaw,  16  Grat.  467;  Albrigbt  v. 
County  of  Bedford,  106  Pa.  St.  683.  While 
a  custom  may  be  allowed  to  bear  upon  tbe 
interpretation  of  a  statute  of  doubtful  im- 
port, the  statute  here  in  question  needs  no 
such  extraneous  aid  for  its  interpretatloa. 
The  findings  of  the  court  are  not  such  as 
to  Justify  a  recovery  for  tbe  survey  and 
scaling— previously  onse  paid  fur — on  the 
ground  et  implied  cuatraet.   That  service 


was  not  performed  at  the  request  ot  tha 
defendant,  and  tbe  uadtsputed  evidence 
went  to  show  that  It  was  even  opposed 
to  tbe  defendant's  expressed  request.  II 
whatever  was  done  in  excess  of  what  was 
required  by  the  statute  was  not  only  done 
wltboit  the  request  of  tlie  defendant,  as 
the  court  finds,  but  was  even  opposed  to 
its  expressed  desire^  as  tbe  evidence  shows, 
there  can  arise  no  implication  of  a  request. 
One  cannot  force  bis  services  upon  anoth- 
er against  the  will  ot  the  lattar,  and  com- 
pel compensation  therefor.  Thecnstom  or 
usage  does  not  In  such  a  case  supply  any 
basis  for  such  an  implication.  See  Bowe 
V.  Hyland,  44  Minn.  88,  46  N.  W.  Bep.  141 
Nor  would  it  make  any  dUTerence  that,  ap 
to  the  time  of  the  servioee  in  questlun,  tbe 
defendant  had  acquiesced  tn  that  usage, 
and  paid  tor  such  services,  although  sock 
acquiescence  might  perhaps  Justify  an  lo- 
ference  of  a  request  on  the  part  of  tbe  de- 
fendant that  the  service  be  continued.  It 
there  were  no  proof  of  notlflcarion  to  the 
contrary.  We  do  not  intimate  that  ths 
plainiMf  should  not  recover  for  tbe  scslo- 
bills  furnished  to  tbe  defendant.  There 
would  probably  be  no  ccmtest  as  t»  that. 
Judgment  reversed. 


Carney  v.  Chicaoo,  St.  P.,  M.  &  O.  Rt.  Co. 
(Supreme  Court  of  JftanMoto.    May  83,  U91.) 

AOCIOBKI  A.T  BaU-BOAS  CbOSSINO — COBTKIBDTOST 

In  an  aotion  to  recover  for  tbe  kUIing  of 
the^plaintifl's  inteatate  by  a  railway  train  wbile 
ha  waa  walking  acroaa  tbe  traok  at  a  atreet  cross- 
ing, held,  that  the  evidence  showed  contribatory 
negligence,  Is  that  he  either  failed  to  look  er 


li^Een  for  an  appttoaohing  train,  or.  If  be  saw  iL 
in  attempting  needlessly  to  atosa  the  traak  akaaa 
otit. 
(SVUobu*  by  the  Court) 

Appeal  from  district  court,  Rock  cons- 
ty :  Pkrkinb,  Judge. 

•  Jamea  H.  Howe.S.  L.  Perrln,  and  Dtuitel 
Bobrer,  for  appellant.  F.  E.  Bru  wa,  W.  H. 
Dmvldaon  andM'.  E.Aken,  for  respondent. 

Dickinson,  J.  This  action  is  for  the  re- 
covery of  damages  tor  the  alleged  negli- 
gence of  the  defendant  In  operating  two  ■ 
locomotives  drawing  a  regular  passenger 
train  on  tbe  defendant's  roao,  and  by 
which  the  plaintiff's  Intestate  was  struck 
as  be  was  crossing  the  track.  Tbe  negli- 
gence alleged  consisted  in  running  Xhe 
train  over  a  highway  crossing,  where  the 
accident  occurred,  at  a  dangerous  rate  of 
Hpe«d, — 30  miles  an  hour, — without  giving 
any  signal  of  its  approach  by  bell  or  wbte- 
tle,  and  by  allowing  the  track  to  be  ob- 
scured from  the  view  of  persons  approach- 
ing the  crbsslug  by  warehouses  erected 
beside  tbe  trm^k-  It  will  be  unnecessary 
to  devote  much  attentiou  to  the  Issue  as 
to  tbe  defendant's  negligence  in  running 
the  train  at  a  dangerous  rate  of  speed, 
and  In  omitting  to  give  proper  signals  of 
Its  approach.  Tbe  evidence  tended  to 
show  negligence  In  these  particulars;  bat 
it  also,  as  we  think,  showed  so  dearly  a 
case  of  contributory  negligence  on  the 
part  of  the  deceased  tbat  tbe  verdict  can- 
not be  sustained.  To  tbis  point  attention 
la  more  particularly  directed. 
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The  accident  occnrrod  on  tbd  eveninfc  of 
the  4th  day  ol  January,  1887,  at  a  point 
on  the  main  trade  of  the  railroad  where  it 
is  croseed  by  a  public  street  called  "First 
Avenue, "  in  the  village  of  Beaver  Creek. 
At  this  point  the  railroad  line  is  from  the 
north-east  to  the  south-west,  but  may  for 
convenience  be  hereafter  spokelfi  of  as  be- 
ing an  easterly  and  westerly  line.  The 
street,  approaching  the  railroad  from  the 
east,  turns,  and  runs  north  across  the 
railroad.  There  la  a  sidewalk  on  the 
oontberly  and  westerly  side  of  the  street 
ttxtending  across  the  railroad  to  the  cor- 
ner o(  the  depot  platform.  The  depot  is 
iOMt  north  of  the  main  track,  and  on  the 
west  side  of  the  street.  South  of  the  main 
track,  and  seven  feet  distant  from  it,  as 
t^ppears  by  the  testimony  of  the  only  wit- 
ness  who  measured  the  distance,  is  a  side 
track,  parallel  with  the  main  track,  and 
extending  easterly  from  the  depot  some 
•Ix  hundred  feet  or  more.  On  tne  south 
side  of  the  side  track,  and  easterly  from 
ttae  crossing,  were  several  warehouses  and 
eoal-sheds,  the  most  westerly  of  which 
was  about  a  hundred  feet  east  from  the 
depot,  according  to  the  plat  before  us, 
showing  tbe  situation,  and  according  to 
the  testimony  of  one  witness,  who  ap- 
pears to  bave  known  tbe  fact,  although 
some  witnesses  estimate  tbe  distance  to 
be  less.  The  most  easterly  of  these  build- 
ings was  about  600  feet  east  of  the  depot. 
There  were  some  freight-cars  standing  on 
tbe  side  track  by  these  warehoaees,  south 
of  tbe  main  track.  One  approaching  tbe 
crossing  by  this  street  from  the  south 
would  be  obstructed  in  his  view  of  the 
r.ailroad  track  to  the  eastward  by  these 
Buildings  and  by  the  frelght«ars  on  the 
sooth  Bide  track ;  and  we  assume  that  a 
train  coming  from  ttae  east  on  the  main 
track  would  nut  be  visible  to  a  person  so 
approaching  the  crossing  until  after  be 
had  come  so  near  to  the  railroad  that  he 
could  see  along  tbe  main  track  on  a  line 
of  vision  north  of  the  freight-cars.  As  one 
should  go  north,  this  line  of  vision  east- 
ward past  the  freight-cars  would  be  more 
and  more  extended.  Tbe  track  curves 
slightly  to  tbe  south,  east  of  the  station, 
and  still  more  sharply  further  east;  but 
while  it  is  apparent  that  this  would  short- 
en tbe  line  ol  vision  along' tbe  track  to  tbe 
eastward,  yet  it  appears  that  even  with 
cars  standing  on  the  south  side  track  a 
person  at  tbe  south  rail  of  the  main  track 
could  see  eastward  on  the  main  track  a 
distance  of  from  200  to  250  feet.  The  de- 
ceased was  a  man  53  years  of  age.  Ha 
was  tbe  police  marshal  of  this  village,  and 
acquainted  with  the  sicuation.  At  the 
time  of  the  accident  tbe  regular  passenger 
train  from  tbe  east  was  a  little  past  due. 
The  deceased  walked  towards  the  depot, 
on  the  south  and  west  side  of  this  street, 
tor  the  purpose  of  meeting  the  incoming 
train.  He  walked  across  the  south  side 
track,  and  while  crossing  the  main  track, 
close  to  the  depot  platform,  the  train 
came  upatgreat  speed, and  he  was  struck 
by  a  snow-plow  on  the  forward  engine. 
It  bad  already  become  dark.  There  was 
a  brifrht  light  fastened  on  the  east  end  of 
the  depot,  which  shone  out  to  the  east- 
ward as  well  as  to  the  south.  There  was 
v.48N.w.no.l4 — 58 


some  wind  blowing  from  tbe  north-west, 
and  some /tnow  in  tbe  air.  The  passenger 
trains  were  accustomed  to  come  up  tu 
the  depot  at  a  slow  rate  of  speed,  at 
from  3  to  5  miles  an  hour.  On  this  occa- 
sion, as  is  alleged  In  the  complaint,  the 
speed  was  80  miles  an  hour.  There  was 
testimony  estimating  the  speed  at  40, 50, 
and  even  100  miles  an  hour.  No  signal 
was  given,  except,  as  the  Jury  found,  a 
short  whistle  at  a  point  about  600  or  801) 
feet  east  of  the  depot.  There  was  a  head- 
light burning  on  ttae  forward  engine,  and 
visible,  although  its  brightness  was  some- 
what obscured,  probably  by  the  snow  ad- 
hering to  the  glass.  The  Jury  found  that 
tbe  deceased  could  not  have  seen  the  train 
ur  beard  the  whistle  or  noise  of  tbe  train 
at  any  time  before  be  got  on  the  main 
track. 

It  seems  to  us  to  be  so  self-evident  that 
Carney  did  not  exercise  the  ardinary  care 
which  the  law  requires  of  one  in  his  sltua* 
tlon,— that  of  using  bis  own  senses  of  slgbt 
and  bearing  as  a  means  of  protect!  on  from 
a  known  danger, — that  we  would  not  be 
Justified  In  sustaining  this  verdict.  He 
was  familiar  with  the  locality,  and  knew 
to  what  extent  tbe  view  to  the  eastward 
was  obstructed.  He  knew  that  a  train 
from  that  direction  was  to  be  expected  at 
this  time.  He  was  walking,  and  his 
movements  wholly  under  his  own  control. 
There  was  nothing  in  tbe  situation  to  dis- 
tract his  attention,  or  to  excuse  a  failnre 
on  his  part  to  observe,  if  he  could  do  so, 
before  crossing  tbe  track,  whether  the 
train  might  not  be  BO  near  at  hand  as  to 
make  it  unsafe  to  cross.  The  fact  that 
the  train  was  accustomed  to  come  up  to 
the  station  at  a  slow  rate  ol  speed  would 
not  excuse  him  from  tbe  duty  of  attention 
at  such  a  place.  While  it  is  true  that  the 
care  which  one  ought  to  exercise  may  be 
measured  to  some  extent  by  the  danger  to 
be  apprehended,  that  does  not  Justify  one 
In  needlessly  placing  himself  in  the  track 
of  such  dangerous  machinery,  without 
watcbfuinees  suitable  to  such  a  situation, 
relying  implicitly  upon  the  probability 
that  a  train  will  not  approacn  at  a  rapid 
rate  of  speed.  While  it  might  be  deemed 
probable,  from  what  was  customary,  that 
trains  would  come  up  to  the  depot  slaw- 
ly,  one  could  not  be  certain  that  this 
would  always  be  so.  Tbe  conditions  con- 
nected with  tbe  operation  of  railroad 
trains  are  necessarily  so  varying  that  one 
could  not,  with  reason,  unnecessarily 
risk  his  life  upon  such  a  probability,  by 
neglecting  so  simple  and*  natural  a  precaa< 
tlon  as  the  exercise  of  bis  own  senses  of 
sight  and  hearing.  As  every  one  must  be 
supposed  to  know,  manifold  circumstances 
may  arise  which  may  result  in  a  locomo- 
tive or  train  passing  or  approaching  a 
railway  station  rapidly. 

Upon  the  conclusively  established  tacts 
of  this  case  it  must  be  concluded  either 
that  Carney  attempted  to  cross  the  track 
when  he  knew  that  a  train  was  to  be  ex- 
pected, and  without  elthe'r  looking  or  lis- 
tening for  its  approach,  or  else  that,  know- 
ing the  train  to  be  coming,  he  attempted 
to  cross  Just  aliead  of  It,  miscalculating  its 
speed.  In  either  case  his  conduct  would 
be  ne^illjcent.    It  is  a  fact  found  by  tbe  Jury 
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that  n  Rhort  whistle  was  blown  at  a  point 
aboutOOOorSUOfeeteastof  thedepot.  The 
evidence  mIiowh  ronclualvley  that  aereral 
peraoDM  who  were  In  the  depot  bulldlnK.the 
dourti  beInK  closed,  heard  this  whiatle,  and 
a  coneiderBble  number  then  went  out  on 
the  platform  to  meet  the  train.  The  de- 
ceased mast  at  that  time  have  been  ap- 
proaching the  croBsinx,  and  very  near  to 
It.  The  case  attords  no  reason  for  the 
conclnslon  that  be  woald  not  bare  beard 
the  whistle  also,  it  be  had  been  attentive. 
He  was  in  the  open  air,  and  as  near  to  the 
locomotive  as  were  the  persons  within  the 
depot.  While  the  intervening  warehouses 
and  coal-sheds  might  to  some  extent  In- 
terrupt the  sound,  it  must  have  been  as 
distinct  where  be  was  as  within  the  closed 
room  In  the  depot.  But,  even  11  Carney 
could  not  have  heard  the  whistle,  he  could 
have  seen  the  train  In  time  to  have  avoid- 
ed the  danger.  A  moment's  computation 
(and  even  that  is  hardly  necessary)  will 
show  that  he  could  have  crossed  the  track 
in  about  a  second,  and  if  no  train  had  been 
in  sight  when  he  came  to  the  main  track, 
none  could  have  come  upon  him  before  he 
eonld  have  walked  across.  If  the  train 
was  moving  no  faster  than  is  stated  in 
the  complaint— 30  miles  an  hour— it  wonld 
require  about  five  times  as  long  or  more 
for  It  to  pass  over  the  space  covered  by 
his  range  of  vision  as  would  be  necessary 
for  him  to  cross  the  track.  Even  If  the 
plaintiff  were  not  concluded  by  the  aver- 
ment in  the  complaint  as  to  speed,  and 
If  the  speed  was  40  miles  an  hour,  the 
train  must  have  been  within  about  60  feet 
of  Carney  when  he  attempted  to  eioss  the 
main  track.  It  must  have  been  in  sight  if 
he  had  looked.  His  conduct  was  such 
that  to  us  the  conclusion  seems  unavoida- 
ble either  that  he  did  not  look  to  see 
whether  or  not  a  train  was  approaching, 
or.  If  he  did  see  it,  that  be  rashly  attempt- 
ed to  pass  over  the  track  In  front  of  it. 
The  order  refusing  a  new  trial  must  be 
reversed. 


Olson  t.  Tvktk. 

(.Swjprtm*  Cowrt  of  Minnetota.    Hay  2B,  1801.) 

Hixjoioug  Pkosecction— Sbabch-Wabbant— 

*  AdticB  of  Ck)UNSaL. 

1.  An  action  for  damages  will  lie  tot  mali- 
ciously and  without  probable  cause  ptocnring 
the  issuance  and  execution  of  a  search-warrant 
for  goods  alleged  to  have  been  stolen. 

2.  In  such  an  action  the  plalntiil  shows  prtma 
facte  a  cause  of  action  by  proof  that  upon  search 
the  property  was  not  found,  that  the  return  of 
the  warrant  so  showed,  and  that  for  a  long  time 
he  had  borne  a  good  reputation  in  the  oommnnity 
for  honesty  and  integrity. 

8.  The  defense  stated  in  an  answer,  that  the 
Iprooeeding  was  instituted  upon  the  advloe  of  the 
county  attorney  after  a  statement  of  facts  to  him, 
does  not  constitute  "new  matter"  requiring  a  re- 
ply to  put  it  in  issue. 
(SuUabu*  by  the  Court) 

Appeal  from  district  conrt.  Otter  Tall 
county;  Skarlg>  Judge. 

Cb&a.  L.  Lewis,  fi>r  appellant.  Kaute 
Nelson,  for  respondent. 

Dickinson,  J.  1.  An  action  for  damages 
will  lie  for  maliciously  and  without  prob- 
able cause  procuring  the  Issuance  and  exe- 


cution of  a  search-warrant  for  goods  al- 
leged to  have  beenstoleu.  Carey  v.  Sheets. 
67  Ind.  876:  Whitson  v.  May,  71  lud.  269; 
Miller  V.  Brown,  3  Mo.  127.  Such  a  pro- 
ceeding not  only  involves  an  imputatioD 
of  criminal  conduct  on  the  part  of  the  per- 
son whosQ  premises  are  thns  subjected  to 
search,  but  it  contemplates  the  arrest  of 
the  person  if,  upon  search,  the  property  Is 
found  in  his  possession.  Such  Is  the  direc- 
tion in  the  search-warrant.  So  pr^odi- 
clal  were  such  proceedings  deemed  to  be, 
and  so  liable  to  abuse,  that  there  was 
embodied  inonrconstltntion  a  deelaratioD 
of  the  principles  recognized  at  common 
law,  that  no  warrant  should  issue  but 
upon  probable  cause,  supported  by  oatb 
or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  person 
or  things  to  be  seized.  Const,  art.  1,  {10; 
1  Chit.  C^m.  Law,  64  nt  seq.  To  Inatltote 
such  a  proceeding  maliciously  and  with- 
out probable  cause  is  a  wrong  for  wblcb 
an  action  will  He. 

2.  At  the  trial  the  plalntiD  presented 
proof  tending  to  show  that  the  defendant 
caused  the  proceeding  to  be  instituted  and 
carried  on ;  that  upon  a  search  of  bis  prem- 
ises In  accordance  with  the  directiuns  of 
the  warrant  the  property  all^jred  to  have 
been  stolen  and  to  be  there  concealed  was 
not  found;  that  this  was  so 'returned  by 
the  officer  with  his  warrant;  and  that  the 
plaintiff  had  long  borne  a  good  repnta- 
tlon  for  honesty  and  integrity.  The  conrt 
then  dismissed  the  action.  We  think  that 
the  proof  made  a  prkua  facte  case  of  want 
of  probable  cause,  from  which  malice 
might  be  inferred,  and  that  It  was  error 
to  take  the  case  from  the  jury.  It  is  true 
that  the  burden  was  upon  the  plaintiff  to 
show  that  the  proceeding  was  Institntetf 
by  the  defendant  without  probable  cans* 
and  with  meUlce.  But  in  snch  a  caae  It 
must  often  be  that  the  only  proof  possi- 
ble from  the  plaintiff  Is  of  a  negative  char- 
acter, and  In  reference  to  matters  pecnllar- 
ly  within  the  knowledge  of  the  defendant; 
and  hence  less  satisfactory  and  convinc- 
ing proof  is  required  of  the  plaintiff  to- 
shift  the  burden  on  the  defendant  tbaD> 
would  otherwise  be  necessary.  The  proof 
of  a  thorough  search,  and  the  official  re* 
turn  to  tbe  wa^ant  that  the  property 
was  not  found  In  theplalntlB's  possesaioir 
was  prima  facie  proof  that  the  property 
was  not  there,  and  that  tbe  plaintiff  wa» 
not  guilty  of  concealing  stolen  goods,  or 
of  larceny.  Proof  of  tbe  plaintiff's  goo^ 
reputation  for  many  years  in  the  commo- 
nlty  went  to  show  an  improbability  that 
the  plaintiff  would  be  gnilty  of  the  condnct 
Implied  iu  this  charge,  and  of  this  the  de- 
fendant may  be  presumed  to  have  been 
aware.  Mclntlre  v.  Levering.  148  Mass. 
546,  20  N.  E.  Rep.  191;  Israel  v.  Brooks.  2S 
111.  575;  Blinard  v.  Hays.  46  Ind.  166; 
Wood  worth  v.  Mills,  61  Wis.  44,  20  N.  W. 
Rep.  728.  Such  proof  having  been  made. 
It  was  fairly  incumbent  on  tbe  defendant 
to  show  affirmatively,  as  be  could  easily 
do.  the  facts,  if  any  existed,  Juscityiag  a- 
belief  on  bis  part  In  the  truth  of  tbe  alle- 
gntlons  upon  which  the  search-warrant 
was  procured. 

8.  It  is  contended  in  behalf  of  tbe  re- 
spondent that  the  defendant  was  entitled' 
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to  lodgment  on  anottaflr  ground,— that  ia, 
that  allegatlona  In  the  annwer  showing  a 
statement  of  the  (acts  to  the  coonty  at- 
torney, and  thai  the  procuring  of  a  search- 
warrant  was  advised  by  him,  stood  ad- 
mitted because  there  was  no  reply  to  the 
answer  alleging  such  facts.  We  deem  this 
statement  of  facts  in  the  answer  to  be  a 
good  pleading  in  defense,  but  it  was  not 
"new  matter"  In  the, sense  of  the  statute, 
and  po  reply  was  necessary.  An  answer 
of  new  matter,  requiring  a  reply,  is  In  the 
nature  of  a  plea  In  confession  and  avoid- 
ance. Craigv.  Cook,  28.Minn.  282,  9N.  W. 
Rep.  712.  This  defense  was  not  of  that 
character.  It  went  directly  to  negative 
the  plaintiff's  allegation  of  want  of  proba> 
ble  cause.    Judgment  reversed. 


QtLArr  y.  Bdchanan  et  «/. 
/Supreme  Court  of  AfirmeMta.   Jons  8, 188L) 
Oms  TO  BsUi— OonnrBConoir. 
A  letter  oonstnied  to  be  merely  an  offer 
wMeh  required  socmttsaoe,  and  notice  of  aocept- 
SBoe,  before  It  oonla  oonstitttte  an  agreement 
(SvIIobiw  bv  th<  Court.) 

Appeal  from  district  court,  St.  Louis 
county ;  Stearks,  Judge. 

White,  Reynolds  A  Scbmtdt,  for  appel- 
lant.   Wm.  B.  Pbelpa,  for  respondents. 

OiLPiLi^AN,  C.  J.  Cbarlea  OraK,  in  1887, 
owned  the  east  half  of  a  lot  in  Dulnth, 
and  S.  E.  Coe  owned  the  other  half.  Sep- 
tember 8, 1887,  Coe  wrote  to  Oraff  this  let- 
ter: "Mr.  Graff— Dear  Sir:  Your  letter  in 
reference  to  building  at  hand.  I  haven'U 
the  means  to  bnild  at  present.  I  wish  i 
bad.  1  have  only  about  f5.000  in  cash  or 
available  fuuds  thati  could  use.  lam  try- 
ing to  sell  real  estate  here  to  invest  pro- 
ceeds west.  If  yon  will  boy  my  lot  to 
build  on  right  away,  yon  need  not  pay 
anything  on  it,  and  I  will  lend  yon  what 
money  I  have,  and  more,  if  I  conld  get  it. 
I  have  great  faith  In  Dnlnth.  Or  you  can 
bnild  a  party-wall  H  on  my  lot,  sufficient 
thicknesa  for  a  six-stor|r  boUdlng  in  time, 
and  if  stairway  can  be  extended  out  so  as 
to  be  owned  tn  common  or  not.  aa  yon 
think  b^st.  I  will  bind  myself  and  assigns 
to  pay  %  of  the  cost  at  the  time  a  building 
is  erected  on  my  lot.  There  should  be  a 
basement  to  Michigan-St.  store.  I  under- 
stand there  is  12  feet  difference  in  grade  of 
Michigan  and  Superior  St.  Yours,  B.  B. 
CoK,  Jb."  It  does  not  appear  that  any 
further  communication  took  place  be- 
.  tween  Graff  and  Coe.  In  1889  Graff  con- 
structed on  his  half  lot  a  building,  the  side 
wall  of  which,  capable  of  sustaining  a 
six-story  building,  was  placed  one-half  the 
ttalc^ess  on  the  east  and  one-half  on  the 
wesMialf  of  the  lot.  Coe,  who  resided  in 
New  York,  never  knew  of  this.  After  the 
building  was  erected,  Coe  conveyed  his 
half  of  the  lot  to  the  defendant  Buchanan, 
and  he  conveyM  an  undivided  half  of  it  to 
the  defendant  Blanchard,  and  the  defend- 
ants erected  a  building  on  their  half  of  the 
lot,  using  for  the  purpose  the  half  of  the 
wall  erected  by  Graff  that  stood  on  their 
land.  September  29,  1889,  which  was  t>e. 
fore  the  defendants  began  to  use  the  wall, 
GraS  died,  and  bis  hall  of  the  lot  descend- 
ed to  Peter  Graff,  who  conveyed  it  to  Bd- 


mund  Graff.  Plaintiif  sues  aa  adminis- 
trator of  Charles  Graff  to  recover  one-half 
the  cost  ur  value  of  the  wall.  The  court 
below  set  aside  a  verdict  for  plaintiff,  and 
from  that  order  the  appeal  is  taken.  It 
conceded  that  the  wall  in  question  was  a 
party-wall,  so  that  an  obligation  on  the 
part  of  defendants  to  pay  one-half  tbdcoat 
or  value  arose  upon  their  using  the  waU, 
.the  question  suggests  Itself,  to  whom  did 
the  obligation  accrue,— to  the  administra- 
tor of  Charles  Graff,  who  did  not  own  the 
wall  when  It  accrued,  or  to  Peter  or  Bd- 
mund  Graff,  the  then  owner?  The  ques- 
tion, however,  is  not  raised,  and,  as  its 
decision  is  not  necessary  to  the  determina- 
tion of  the  appeal,  we  will  not  consider  it. 
The  action  is  not  to  enforce  specific  per- 
formance of  an  agreement  to  enter  into  a 
party-wall  contract.  The  necessary  par- 
ties to  such  an  action  are  not  before  the 
court.  The  owner  of  the  east  hall  of  the 
lot  is  as  necessary  a  party  to  such  an  ac- 
tion as  are  the  owners  of  the  other  half. 
A  party-wall  contract  creates  cross  or  re- 
ciprocal easements,  and,  of  course,  no 
easement  in  the  land  of  Bdmnnd  Graff  can 
be  created  nor  established  In  an  action 
to.wblcbhe  is  not  a  party.  The  action 
la  brought  on  the  theory  of  an  existing 
party-wall  contract  creating  and  defining 
the  rigbta  and  obligations  of  the  rdspeot- 
ive  parties.  The  evidence  utterly  fails  to 
show  sncb  a  contract.  An  owner  cannot 
create  a  party-wall,  nor  a  party-wall  con- 
tract, merely  by  building  his  wall  halt  tlia 
thickness  on  his  own  land,  and  half  on  the 
land  of  the  adjoining  uxvner.  If  one,  with- 
out a  contract,  so  construct  his  wall,  be 
will  thereby  acquire  no  easement  in  the 
adjoining  land,  and  will  impose  no  obliga- 
tion on  the  owner  of  it.  The  half  of  tb« 
wall  so  resting  on  the  adjoining  land  will 
belong  to  the  owner  of  the  latter,  as  a 
part  of  his  land,  and  he  may  use  tbat  half 
of  the  wall  as  bis  own,  without  inenrring 
any  obligation.  Otherwise  he  would  have 
to  abandon  that  part  of  bis  land  on  which 
the  half  of  the  wall  rests,  or  submit  to  an 
obligation  Imposed  on  him  without  his 
consent.  The  letter  of  Coe  to  Graff,  even 
though  acted  on  by  the  latter,  is  not  a 
contract  of  at^  kind,  nur  is  it  an  agree- 
ment to  enter  Into  a  contract.  At  most, 
it  is  but  an  alternative  offer,— an  offer  to 
sell,  or  to  consent  to,  or  contract  for,  a 
party- wall.  If  the  terms  of  each  branch 
of  the  offer  were  sufficiently  explicit  to 
constitute  an  agreement  if  accepted  by 
Graff,  acceptance  by  the  latter,  expressing 
which  he  accepted,  and  notice  within  a 
reasonable  time  to  Coe,  so  as  to  create 
mntuality,  was  necessary.  No  such  notice 
was  shown.  Conceding  that  Graff  might 
accept  the  offer  relating  to  the  purty-wall, 
after  the  lapse  of  two  years,  (prima  faele 
an  unreasonable  time,)  merely  by  going 
on  to  bnild,  yet  notice  to  Coe  was  neces- 
sary.   Order  affirmed. 


Finch  v.  Cbicaoo,  M.  &  St.  P.  Rt.  Co. 
ISuvreme  Court  oj  ikfinneiota.    Jane  8, 188L) 

lUnaoAn  CoiiPAHns— Failitks  to  Fssob  Tbi.ok 
— DAJfAOBS— Opiniok  EviDsircB. 
1.  Oillam  T.  Railroad  Co.,  86  Mhm.  868,  8  K. 
W.  Sep.  868)  followetl,  to  the  eOeot  tbat  (ten.  BU 
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1878,  a  H  I V'.  esMtlng  •  UsbUMy  for  radln^ 
oompoDiee  netdactingto  fence  their  roads,  applies 
to  ail  railroads  in  tbe  state. 

2.  Emmons  t.  Bailwaj  Co.,  8S  Hlnn.  SOS,  29 
V.  W.  Rep.  aoe,  and  Nelson  7.  Railway  Co.,  41 
Minn.  181,  43  N.  W.  Rep.  7S8,  followed,  to  the 
eOect  that  a  railroad  company  neglecting  to  fence 
la  liable  A>r  the  diminanon  la  the  rental  val«e 
of  a  flarm  through  or  along  'whidi  it  passea, 
oaosed  by  such  neglect. 

8.  Thongh  the  court  may,  in  its  discietlan, 
allow  tine  opposing  party  to  cross-examine  an  ex- 
pert witness  as  to  nia  qnaliflcatlons  before  per 
mlttlng  him  to  give  his  opinion,  such  preliminary 
cross-examination  is  not  a  matter  of  right 

4v  Praotiokl  ftmners  are  qn^lfled  tu  gire  an 
•pinion  on  the  qnestien  to  what  extent  leaving  a 
fam  nnfeneed  will  afltet  its  rontaJl  valaa 

6w  Verdict  keid  Instilled  by  the  evidence. 
(<Si/U<ibiM  t>u  tft<  Court) 

Appeal  from  dlstriet  court.  FaribaoK 
county ;  SftVEBANCs,  Judge. 

Andrew  O.  Dunn,  lor  appellant.  Loretr 
A  Morgan  and  S.  J.  Abbott,  for  respond- 
ent. 

Qn.nt.i.AN,  C.  J.  In  Oillam  r.  Ballroad 
Co..  M  Minn.  268,  S  N.  W.  Rep.  85&.  Laws 
1977,  c.  73,  9  1,  amending  Laws  1HT8,  e. 
34, 1 4,  tbe  secllon  ao  amended  being  Ree> 
tlon  57,  0.  34,  Geo.  St.  1878,  Imposing  on 
railroad  companies  liability  for  damages 
■ostalned  by  any  person  te  coBoeq  pence 
of  tailnre  or  neglect  to  fence  tbrir  roads, 
was  beld  to  be  a  police  regulation,  and 
to  apply  to  all  railroad  companies,  and 
to  80D)eet  all  companies,  witboat  regard 
to  tbe  provisions  of  tbetr  cbarters,  to 
the  same  duties  and  liabilities  In  tbe  mat- 
ter of  maintaining  fences,  cattle-gaards, 
etc.  If  section  1  of  tbe  act  of  ItiTS  (Bee> 
tlon  64,  c.  84,  Gen.  St.)  mlgbt,  by  reaaon 
of  some  of  the  terms  used  In  It,  be  open 
to  tbe  suggestion  that  it  was  intended  to 
apply  only  to  railroads  then  existing, 
tbe  provisions  of  section  4,  as  amended, 
(section  57,  c.  84,)  are  bro(Ml  and  general 
enough  to  taclnde  all  railroads,  whether 
then  existing  or  tbereafterto  beconstmct- 
ed.  And  we  can  conceive  of  no  reason 
why  tbe  legislature  should  Intend  to  re- 
strict the  operation  of  a  general  police 
regulation,  like  that  in  regard  to  fencing, 
to  then  existing  railroads,  and  sot  to  ap- 
ply It  to  railroads  that  mlgbt  In  the  fut- 
ure be  coDstmcted  and  operated.  If  any 
railroads  did  not  come  within  the  provis- 
ions of  section  1,  imposing  tbe  duty  to 
fence,  such  duty  was,  as  to  socb  rsil- 
roads,  imposed  by  section  4,  as  amended 
In  1877.  Such  was  the  eVect  of  the  decis- 
ion in  the  case  above  referred  to,  the  cor- 
rectness of  which  we  see  no  reason  to 
question.  In  Emmuus  v.  Railway  Co.,  35 
Minn.  508,  29  N.  W.  Uep.  202,  and  Nelson  v. 
Railway  Co.,  41  Minn.  181,42  N.  W.  R«rp. 
78H,  it  was  decided  that,  when  a  railroad 
passes  and  is  operated  tbron^h,  or  along- 
side of,  a  (arm,  and  the  rental  value  of  the 
farm  is  dimtnlsbed  by  tbe  failure  of  tbe 
railroad  company  to  fence,  It  Is  liable,  un- 
der the  statute  referred  to,  as  damages, 
for  tbe  amount  to  which  the  rental  value 
is  thus  Impaired.  The  two  points  decided 
by  tbe  cases  referred  to— that  la,  that  sec- 
tion 57  applies  to  all  railroads,  and  that 
rental  valne  may  be  taken  as  a  baste  tor 
estimating  the  damages— are  the  chief 
points  made  In  tbiscaae.  and  the  questiuas 


preaaated  by  tbem  are  no  longer  open. 
On  tbe  trial,  when  the  pltdntUT  proposed 
to  ask  the  opinions  at  certain  witnesses  as 
to  the  fact  of  diminution  in  rental  valoe 
of  the  farm,  and  theextent  of  It,  after  hav- 
ing examined  them  as  to  their  quaUflca- 
tlon  to  give  such  opinions,  the  defendant 
Insisted  upon  tbe  right  to  cross-examine 
tbem  as  to  their  qaallficatlon  before  tbey 
should  be  permitted,  to  give  tbair  opin- 
tona.  The  court  refnaed  to  permit^  the 
erosa-examlnations  at  that  time,  bat  al- 
lowed the  defendant  fnll  cross-examlna' 
tlons  as  to  their  qaaliflcation  after  tbg^ 
had  given  their  opinions,  and  tbe  plalatU 
bad  cloaed  the  direct  ezaminatloaa.  The 
refusal  to  permit  such  preUnlnary  cross- 
examlnatloaa  is  aasigiMd  aa  error. 
Whether  a  witness  is  qualified  to  give  an 
opinion  Is  to  be  decided  by  tbe  court,  as  a 
question  of  fact,  before  the  witneea  shall 
be  permitted  to  state  hto  opinton.  It 
would  seam,  logteally,  that,  before  decid-  , 
Ing  It,  all  the  evidence  bearing  on  the  ques- 
tion, whetbcr  broogbt  oat  by  direct  or 
croas-examlnatton,  mould  be  taken.  That 
would  certainly  b«  no  If  tbe  dedaton  per- 
mitting the  opinion  to  be  given  were  flual 
and  conclusive  that  the  witness  Is  quali- 
fied, ao  that  the  ]ury  are  bound  to  take 
tbe  opinion  aa  that  of  an  expert.  The 
general  practice  Is  tor  the  opposing  party 
to  exercise  his  right  of  croas-axaminatlon 
on  the  matter  of  qudUlcation  attar  the 
witness  baa  been  examined  in  full  by  the 
par^  oOMag  talm.  That  is  the  more  coa- 
venlant  praenc&  And  we  think  tt  is  the 
4pmderatandlng  of  the  Judges  and  tlie  bar 
that  while  the  coort  may,  in  Its  discre- 
tion, permit  a  preliminary  cross-examina- 
tion. It  is  not  bound  to  do  so,  but  may  al- 
low the  opinion  to  be  giren,  when  the 
direct  examination  shows  prima  Ade  that 
the  witness  Is  qnaliflcd.  We  ara  referred 
to  but  two  decisions  directly  on  tbe  ques- 
tlon,  (Sarie  r.  Arnold,  7  B.  1. 682;  Uty  of 
Ft.  Wayne  v.  Ooornba,  107  Ind.  86. 7  N.  B. 
Bep.  748.)  in  which  tbe  prdimfnary  croaa- 
examination  aa  a  right  was  denied.  We 
will  follow  tboae  decistons  the  more  readi- 
ly, because  the  diHersnoa  between  the  rule 
there  laid  down  and  an  opposlta  role  is 
rather  theoretical  than  practical.  The 
qualtflcatlona  of  the  witnesses  whose  opin- 
ions were  asked  wers  snineiently  shown. 
Tbey  were  practical  farmers,  and  the  ques- 
tion was  how  leaving  a  farm  unfenced 
will  affect  Ita  rental  value.  A  lawyer,  a 
banker,  a  merchant,  any  one  not  aaad  to 
working  a  farm,  would  know  vary  little, 
about  it.  II  any  one  can  give  an  npialou 
of  any  value  on  the  question,  a  practical 
farmer  can.  The  verdict  In  tbeoaseaeems, 
nnder  tbe  avtdenee,  a  large  one,  but  no 
qnostiou  is  mada  on  the  amount.  AdB  cer- 
tainly the  evidence  tustifles  a  verdict  In 
some  amount.  All  tbe  argamenta  that 
tbe  defendant  makes  la  support  of  its 
point  that  tbe  verdict  Is  contrary  to  the 
evidence,  giving  theoi  all  tbe  welgbt  and 
force  tbey  are  entitled  to,  and  conoeding 
them  to  be  Justlfled  by  the  evidenea,  real- 
ly go  only  to  the  amount  of  the  damages. 
As  an  Instance  of  this.  It  argues  that  the 
basis  of  plaintiff's  claim  that  tbe  rental 
value  was  diminished  was  his  inability,  by 
reason  of  defendant's  failure  to  leiic^  to 
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rolHe  Btoek  on  tlie  (arm,  whereas  the  farm 
was  nnfenced  oa  the  other  three  sides,  so 
that  ha  that  condition  it  coold  not  be 
UHed  as  a  utock  foi-m.  But  if  the  land  was 
adapted  to  raisin)?  stock,  and  the  erldence 
lodlcatea  that  it  was.  the  neglect  of  de> 
fendont  to  teoce  along  Its  line  wonld  disa* 
ble  plabitiK  to  make  a  stock  (arm  of  It. 
though  he  ahoald  wish  to  do  so.  That 
certainly  might  Impair  its  rental  value; 
might  make  it  a  leas  valnable  (arm. 
Wbetlier  plalndff  had  asreed  that  hia  at- 
torneys shonld  have  part  of  the  recovery 
was  entirely  immaterial.  Proof  of  It 
conld  have  no  rightful  bearing  on  tha 
right  to  reoaver,  nor  on  the  amonnt  of 
tbc  recovery.    Order  afiBrmed. 


KOGTKE  T.  RiNOBK. 

{Siipreme  Court  qf  Minnesota.   Jime  8, 1891.) 

Riesr  m  ArrsAi/— Jvrisdiciionai.  Amovkz. 

A  defendant  may,  ander  Oen.  8t  1878,  o. 

6&.  g  113,  spiieal  U>  the  district  court  on  qnestions 

of  fact,  CI  of  law  and  fact,  where  tbe  amount 

clalmea  In  tbe  complaint  exceeds  <S0,  tKough  the 

reccrerr  acalnst  him  be  less  than  $15.    Tollow- 

log  BhuDk  V.  Heltmiller,  11  Iflna.  164,  (GiU  lOt.) 

{StiUabiu  by  the  Court) 

Appeal  from  district  coart,  Paribaolt 
county;  Sbvkrance,  Judge. 

(.'.  N.  Andrews,  i,D.  F.  Morgan,  of  coon- 
sel,)  for  appellant.  Quiaa  ik  Putamm,  tor 
respoBdent. 

Oii.riLLAN,  C.  J.  Gen.  St.  1K78,  c.  66, 
§  113,  gives  the  right  of  appeal  on  ques- 
tions <)f  fart,  or  of  law  and  fact,  to  any 
^Iterson  aggrieved  by  any  Judgment  ren- 
dered by  any  justice,  when  the  Judgment 
e.\ceedR  fifteen  dollars,  or  in  an  action  in 
replevin,  when  the  value  of  the  property, 
an  sworn  to  in  theaffidavlt,  exceeds  fifteen 
dollars,  or  when  the  amount  claimed  in 
the  complaint  exceeds  thirty  dollars." 
Here  are  three  cases.  In  one  tbe  right  to 
appeal  depends  on .  tbe  amount  of  the  re- 
covery alone;  In  another,  on  tbe s worn 
value  of  the  property  alone;  in  the  third, 
on  tlie  amount  claimed  In  tbe  complaint 
alone.  Why  the  statute  makes  the  defend- 
ant's right  of  appeal,  in  an  action  to  re- 
cover moooy,  depend  on  tbe  amonnt 
claimed  in  the  complaint,  instead  of  on 
tbe  amount  recovered  against  him.  we  do 
not  know,  but  such  is  the  clear  meaning 
of  its  terms,  if,  as  decided  by  this  court  In 
Sbunk  V.  HeUmiller.  11  Minn.  I(i4.  (Gil.  104.) 
the  last  of  tbe  three  cases  applies  to  ac- 
tions other  than  in  replevin.  That  decis- 
ion covers  tbis  case,  and  Judgment  af- 
firmed. 


Statb  v.  Holl. 

(/Supreme  Court  of  Imea.    May  89,.1SU.) 
Aaaox— iNDieniaxT— DtiPLicirr— BviDBStcB. 

1.  An  Indictment  charged  that  defendant,  at 
a  certain  tiaie  and  place,  in  a  oertain  store, 
caused  to  beset  flre  to  and  burned  a  large  amount 
of  combustible  material,  with  the  intention  to 
cause  the  said  stare  balldinff  to  be  burned,  and 
then  and  taere  set  fire  toand  caused  to  be  burned 
the  said  store  building.  The  instructions,  rear- 
diet,  and  Judgment  showed  that  defendant  was 
tried,  without  obiection,  tor  the  crime  of  setting 
Hre  to  Bwterial  with  intent  to  bum  tbe  store,  ana 


not  for  the  crime  of  boming  ft.  Held,  that  tha 
indictment  was  not  bad  for  d(q>licity.  but  that 
the  allegations  in  regard  to  an  actual  burning 
should  be  regarded  as  an  allegation  of  evidence, 
and  treated  as  surplusage. 

2.  There  was  no  error  in  the  admission  of 
drafts  drawn  by  defendant  for  tlte  purpose  of 
allowing  his  financial  condition  at  the  time  of  the 
fire,  wiiere  most,  if  not  all,  of  the  indebtedness 
evldenoed  by  the  drafts  was  shown  by  defendant's 
testimony  to  liave  aristed  at  that  time. 

8.  It  was  claimed  by  the  state  that  a  set  of 
duplicate  keys  to  the  burned  building,  which  was 
missing,  and  which  upon  search  were  found  In 
the  vaalt  of  an  outhonse,  was  put  there  by  de- 
fendant Defendant  claimed  that  It  was  put  lliers 
by  a  detective,  who  was  worliing  against  him, 
and  who  oooducted  tbe  searcli.  Beld  that,  ia 
view  of  defendant's  claim,  there  was  no  error  In 
admitting  an  affidavit  of  the  county  attorney,  on 
which  the  search-warrant  was  issued,  to  show 
why  the  search  was  made. 

Appeal  from  district  court,  Lyon  coun- 
ty ;  Oeorox  W.  Wakbfibi.d,  Judge. 
.  Defendant,  was  tried,  found  "guilty  as 
charged, "  and  sentenced  to  be  confined  in 
the  penitentiary  for  a  term  of  three  years, 
upon  an  indictment  chargluR  as  followa: 
"The  said  Fred  M.  Hull,  on  or  about  tha 
37th  day  of  November,  in  tbe  year  ot  oor 
Lord  one  tbonaand  ^ht  hundred  and 
eighty-nine,  in  the  county  and  state  afora- 
Buld,  in  a  certain  store  building  of  L  B. 
[lull  ft  Co.,  situate  on  the  east  22  leet  of 
ttae  wcBt  44  feet  ot  lots.l.  2,  and  S.  in  block 
Ifi,  In  tbe  town  of  Bock  Rapids,  Iowa,  did 
willfully,  maliciously,  and  feloniously,  ia 
tbe  nigbfc-ttme,  cause  to  be  set  fire  to  and 
burned  a  large  amount  of  excelsior,  bur> 
lap,  and  otber  combustible  tnaterlai  to 
tbe  grand  Jurors  unknown,  with  the  will- 
ful, mallck>uB,  and  telonlons  intent  then 
and  there,  in  tbe  manner  and  at  the  time 
and  place  aforesaid,  to  cause  to  be  burned 
tbe  said  store  building  aforesaid  of  I.  B. 
HuU  &  Co.,  and  did  then  and  there,  as 
aforeaaid,  in  the  manner  and  at  the  time 
and  place  aforesaid,  willfully,  maliciously, 
and  feloniously  set  fire  to  and  cause  to  be 
burned  in  the  night-time,  at  tbe  time  and 
place  aforesaid,  the  said  aforesaid  store 
bnlldtug  of  I.  B.  HuU  &.  Co..  said  store 
building  beiug  of  the  value  of  fifteen  hun- 
dred dollars."  Defendant  appeals  from 
this  Judgment,  assigning  and  urging  in 
argumeut  as  errors  tbe  saveral  matters 
hereinafter  considered. 

J.  M.  Paraona,  for  appellant.  Jo  As  F. 
Stone,  Atty.  Gen.,  and  H.  O,  McMlUea,  for 
tbe  State. 

GivBK,  J.  1.  Tbe  county  attorney  filed 
an  amended  abstract  on  bebaif  of  appel- 
lee, covering  M  pages,  which  he  certifies, 
in  connection  with  appellant's  abstract, 
fnlly  presents  tbe  case.  Appellant  deniea 
tbe  correctness  of  tbe  amended  abstract, 
and  moves  to  strike  it  from  tbe  files  be- 
cause nsriess,  and  not  filed  In  time.  We 
have,  with  considerable  labor,  compared 
tlie  abstracts  with  each  other,  and  with 
tbe  transcript  furnisbed  by  appellant,  and 
reach  tbe  conclusion  tnat  appellant's  ab- 
stract fully  and  fairly  presents  the  case, 
and  that  appellee's  aniendmrnt  was  un- 
neoeasary.  Another  objection  to  the 
amended  abstract,  though  not  urged  by 
appellant,  may  be  noticed  by  the  court. 
Itis  that  the  so-caUed  "  amended  abstract" 
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ia  not  In  fact  an  abstract,  bnt  largely  a 
transcript  of  the  testimony  by  questions 
and  answers  at  length.  We  recognize  the 
necessity  and  advantage  of,  at  times,  set- 
ting out  questions  and  answers  as  to 
some  particular  point  that  cannot  be 
otherwise  more  concisely  or  plainly  pre- 
sented. While  the  county  attorney  claims 
that  his  abstfract  is  within  this  necessity, 
we  think  he  has  gone  beyond  it,  and  ne- 
ceBSitated  the  reading  of  many  pages  nf 
questions  and  answers  that  could  have 
been  abstracted  into  a  (ew  with  equal 
clearneHS.  Appellant's  motion  to  strike 
the  amended  abstract  is  sustained,  bnt, 
in  view  of  the  denials,  we  have  referred  to 
the  transcripts  in -the  consideration  of  the 
case. 

2.  Following  the  order  pursued  In  the 
arguments,  we  first  notice  appellant's 
contention  that,  although  it  was  unnec- 
essary to  allege  the  location  of  the  store 
building,  except  that  it  was  in  the  county, 
the  state,  having  alleged  its  precise  loca- 
tion as  to  lot  and  block,  was  bound  to 
prove  the  location  as  alleged,  and  that 
no  proof  of  snch  location  was  made.  We 
think  there  Is  evidence  from  which  the 
Jury  might  find  that  the  bnildlng  was  lo- 
cated as  alleged,  and  do  not,  therefore,  de- 
termine whether  it  was  Incumbent  on  the 
state  to  make  such  proofs. 

3.  One  ground  of  appellant's  motion  In 
arrest  of  Judgment  and  for  a  new  trial  to 
that  the  indictment  is  bad  for  dapllcity,  in 
that  it  charges  the  crime  of  willfnlly  and 
maHclonsIy  burning  a  store,  as  defined  In 
section  88M,  and  also  the  crime  of  setting 
fire  to  material  with  intent  to  canse  the 
store  to  be  burned,- ns  defined  in  section 
8885  of  the  Code.  It  Is  unquestioned  that 
the  indictment  mnst  charge  but  one  of- 
fense. Code,  S  4800.  The  contention  is 
whether  the  Indictment,  considered  as  a 
whole,  does  charge  both  these  offenses. 
Taking  that  part  of  the  charge  ending 
wUh  the  words.  "I.  R.Hull  &  Co.,"  Im- 
mediately preceding  the  words,  "and  did 
then  and  there,"  alone,  and  we  have  a 
complete  charge  of  setting  fire  to  material 
with  Intent  to  burn  the  store  bnildlng  de- 
scribed, and  taking  what  follows  alone 
we  have  a  charge  of  wlllfull.v  and  mali- 
cionsly  burning  the  store  bnildlng.  The 
whole  charge,  considered  together,  does 
not,  In  our  opinion,  charge  two  offenses. 
What  Is  charged  as  to  an  actual  burning 
must  be  regarded  as  an  allegation  of  evi- 
dence,—a  statement  of  a  fact,  evidencing 
the  intent  to  bum  previously  charged,— 
and  may  be  treated  as  surplusage.  State 
v.'Hayden,  45  Iowa,  13,  Is  directly  in  point. 
In  that  case  the  charge  was  of  breaking 
and  entering  a  store  bnildlng  wherein  val- 
uable nierchaudise  was  kept  for  sale,  with 
intent  to  steal  said  goods,  and  that  he  did* 
steal  certain  articles  named.  The  allega- 
tion that  he  did  steal  was  held  to  be  a 
statement  of  evidence,  and  surplusage. 
"The  instruction  of  the  court,  the  verdict 
of  the]ury,  and  the  Judgment  show  that 
the  crime  for  which  the  defendant  was 
charged  and  tried  was  not  larceny,  but 
the  breaking  and  entering  the  store  with 
Intent  to  commit  larceny."  Sncb  Is  the 
record  in  this  case.  The  instructions,  ver- 
dict, and  Judgment  show  that  appellant 


was  tried,  without  objection  on  bto  part, 
for  the  crime  of  set'ting  fire  to  material 
with  intent  to  bum  the  store,  and  nut  for 
the  crime  of  bnming  It.  No  objection  was 
made  to  being  so  tried,  nor  to  the  Indict- 
ment, until  made  in  the  motion  in  arrest 
uf  Judgment  and  for  a  new  trial.  State  v. 
Hayden  has  been  approved  and  followed 
in  State  v.  Shaffer,  6<J  Iowa,  290. 13  N.  W. 
Uep.  806;  State  t.  Ormiston,  Gft  Iowa,  143, 
23  N.  W.  Rep.  870;  and  State  v.  Ridley,  48 
Iowa,  870.  In  the  latter  case  It  was  held, 
upon  a  similar  indictment  to  that  in  the 
Case  of  Hayden,  that  the  court  erred  in 

flatting  the  defendant  on  trial  for  larceny, 
n  State  v.  McFarland,  40  Iowa,  99,  and 
State  v.  Kennedy,  68  Iowa,  197. 18  N.  W. 
Kep.  885,  the  indictments  were  in  two 
counts,  charging  different  offenses,  and 
were  therefore  held  bad  for  duplicity;  but 
In  this  there  is  but  one  count,  which, 
taken  as  a  whole,  charges  bnt  one  offense, 
to-wit.  Betting  fire  to  material  with  Intent 
to  bum  the  store  building  described. 

4.  The  state,  for  the  purpose  uf  showing 
defendant's  financial  condition  at  the  time 
uf  the  fire,  offered  certain  drafts,  drawn 
before  and  after  the  fire,  which  were  ad- 
mitted, over  appellant's  objection.  App«d- 
lant's  testimony  tended  to  show  that 
most,  if  not  an,  of  the  indebtednesa  evi- 
denced by  these  drafts  existed  at  the  time 
of  the  fire.  We  see  no  error,  therefore,  in 
admitting  them  In  evidence. 

5.  A  set  of  duplicate  keys  to  the  bnmed 
building  was  missing,  and  upon  search  was 
found  in  the  vault  of  an  outhouse.  The 
state  claimed  that  thedefendant  put  them 
there,  and  the  defendant  claimed  that 
they  were  put  there  by  a  detective,  who 
was  working  against  him,  and  who  di- 
rected the  search.  To  rebut  defendant's 
claim,  the  state  introduced,  over  defend- 
ant's objection,  an  aflldavlt  of  the  county 
attorney,  upon  which  a  search-warrant 
was  issued,  and  under  which  search  was 
being  made  when  the  keys  were  found. 
In  view  of  the  claims  of  the  defendant, 
there  was  no  error  in  admitting  this 
affidavit  for  the  purpose  of  showing  why 
the  search  was  being  made. 

6.  The  only  remaining  contention  urged 
by  appellant  is  that  the  testimony  is  not 
sufficient  to  support  the  Verdict.  We 
have  examined  the  testimony,  as  set  out 
in  the  transcript,  with  care,  and,  although 
it  is  confiicting  upon  many  points,  and 
open  to  much  of  the  criticism  made  upon 
it,  we  are  of  the  opinion  that  it  amply 
supports  the  verdict.  Our  conclusion, 
upon  the  whole  record,  is  that  the  Judg- 
ment of  the  district  court  should  be  af- 
firmed. 


State  v.  Mackbt. 
(Suprtme  Court  of  Iowa.    Hay  U,  1891.) 
BssiroTioN— BviOBiroB — Orrm  or  HCiLKKiAOB. 
1.  Under  indictment  for  seduction,  where  the 
evidence  showed  that  the  proseoatriz  at  the  time 
she  yielded  to  the  defendant  was  a  child  a  few 
days  past  the  age  of  14,  and  of  weak  mental  de- 
velopment; that   before  the  first  act  of  inter- 
course defendant,  who  was  a  man  of  35,  not  only 
promised  to  marry  her,  bnt  stated  to  her  that 
many  other  young  girls  of  the  neighborhood  were 
in  the  habit  of  engaging  In  sezual  intercourse,— 
it  was  error  for  the  court  to  refuse  to  permit  the 
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AUMt  laTestUaUon  Into  their  snbsaqoent  rela- 
tions with  a  view  of  showlne  whether  defendant 
entered  into  snch  contract  of  marriage  in  good 
faith  at  ibe  time,  or  merely  to  gratify  his  lust. 

8.  Under  an  indictment  for  seduction  it  is 
«Ror  to  Instraot  that  the  burden  of  showing  de- 
landant's  suheequent  refusal  to  marry  the  prose - 
ontrlx  is  upon  the  state,  since  an  olEar  of  mar- 
xlage  after  seduction  is  not  a  bar  to  the  prosecu- 
tion, but  only  an  actual  marriage. 

Appeal  Irom  district  court,  JobnHon 
county;  S.  H.  Faibali^,  Judgre. 

The  deteudant  was  Indicted  and  tried 
for  tbe  crime  of  sednctlon.  The  jury  re- 
<tumed  a  verdict  of  not  Knllty,  and  he  was 
-discharged.    The  state  appeals. 

Jobo  Y.  Stone,  Atty.  Gen.,  G.  8.  Baak, 
•Co.  Atty.,  and  M.  J.  Wade,  tor  the  State. 

RoTHBOCK,  J.  Mary  M.  Costello,  the 
.pruaecutrlx  in  tbe  case,  is  the  daughter  of 
-a  farmer  In  Johnson  county.  It  is  not  de- 
nied toy  the  defendant  that  be  repeatedly 
-bad  sexual  intercourse  with  her.  Before 
■any  evidence  was  introduced  upon  the 
trial  tbe  defendant  caused  the  lollowiog 
-admission  to  be  made  of  record:  "It Is  ad- 
mitted on  the  part  of  tbe  defense  that  the 
'defendant  had  Intercourse  with  the  prose- 
«atrlx,  and  Is  the  father  of  the  child  born 
i  to  her;    and  it  is  conceded  that  be  did 

tiromise  to  marry  tbe  girl,  and  that  be 
oved  her."  A  great  many  exceptions 
were  taken  by  the  state  to  rullugs  of  tbe 
■court  on  the  admisMlon  and  exclusion  of 
■evidence;  and  nearly  the  whole  charge  to 
the  ]ury  was  also  excepted  to.  Many  of 
these  questions  were  presented  by  an  as- 
-fllgnment  of  errors,  and  are  argued  by 
counsel.  As  Is  usual  in  the  appeals  by  the 
-state  In  criminal  cases,  th*>re  is  no  appear- 
ance tor  the  defendant.  Tbe  verdict  of  not 
.guilty  Is  a  final  disposition  of  tbe  charge 
as  to  the  defendant,  and  there  is  no  motive 
•for  him  to  follow  an  appeal  to  this  court. 
The  only  object  of  the  appeal  is  to  obtain 
irom  this  court  an  authoritative  exposi- 
■tion  of  the  law  upon  disputed  questions. 
In  view  of  the  character  of  the  appeal  it  is 
■not  proper  for  this  court  upon  a  mere  ex 
jfar^  appeal  to  discuss  and  dispone  of 
technical  questions  as  to  the  admission  or 
cxclnston  of  evidence,  unless  they  present 
■florae  important  question  ol  law  proper  to 
be  determined  as  a  precedent  in  the  crim- 
inal practice  in  the  district  courts  of  this 
state.  We  will  not  set  out  nor  discuss 
these  alleged  errors  further  than  to  say 
-that  we  think  that  in  the  trial  of  the  case 
too  much  importance  was  attached  to  the 
■admissions  of  the  defendant,  above  set 
-out.  The  prosecutrix,  at  tbe  time  she 
yielded  to  the  defendant,  was  a  child  a  few 
■dayspaat  tbeageof  14:  and  the  evidence 
tends  to  show  that  she  was  not  only  a 
child  In  years,  but  that  she  was  of  weak 
-mental  development  for  one  ol  her  age. 
■8be  testified  as  a  witness  that  before  the 
first  act  of  sexual  intercourse  the  delend- 
-ant  not  only  promised  to  marry  her,  but 
that  he  stated  to  her  that  many  others  of 
the  young  girls  of  the  neighborhood  were 
Jn  the  habit  of  engaging  in  sexual  inter- 
-course.  We  have  stated  these  facts  in 
brief,  that  it  may  be  seen  that  It  was  an 
important  question  in  the  case  whether 
tlie  defendant,  a  man  of  86  years  of  age, 
•catered  into  a  contract  of  marriage  with 


a  weak-minded  child  o(14  in  ttooA  faith, 
and  intending  to  perform  his  undertaking, 
or  whether  his  promise  was  made  merely 
to  gratify  his  lust.  There  is  no  evidence 
In  the  case  that  he  bore  the  relation  of  a 
suitor  to  the  prosecutrix.  Her  family  at 
no  time  suspected  that  there  was  any 
courtship  between  the  parties.  In  view  of 
these  considerations,  we  think  tbe  court 
should  have  permitted  the  fullest  investi- 
gation of  all  the  acts  and  declarations  of 
tbe  defendant  touching  his  relations  with 
the  prosecutrix  from  the  time  of  their  first 
acquaintance  down  to  the  trial.  Much  of 
such  evidence  was  excluded  from  the  Jury 
on  the  objection  of  the  d^endant.  The 
state  was  permitted  to  show  that  the  de- 
fendant continued  to  have  sexual  inter- 
course with  the  proeecntrix  for  months 
after  the  first  connection.  It  is  trne,  it  the 
prosecutrix  was  seduced,  the  crime  was 
complete  when  she  first  surrendered  her 
person  to  tbe  defendant;  but  sobsequent 
acts  were  proper  to  be  considered  by  the 
lury  In  determining  whether  tbe  criminal 
intent  existed  at  the  first  act,  and  wheth- 
er the  defendant  in  good  faith  intended  to 
perform  his  promise.  The  court  appears 
to  have  been  of  the  opinion  that  subse- 
quent acts  did  not  tend  to  prove  that 
there  was  seduction.  We  think  that  was 
a  question  for  the  iury. 

2.  The  instructions  to  the  jury  are  in  tbe 
main  plain,  clear,  forcible,  and,  as  we  be- 
lieve, correct  rules  of  law,  applicable  to 
the  focts  dlsirlosed  In  evidence.  There  Is 
one  paragrnpb  of  the  charge,  however, 
which  we  believe  cannot  be  snstained.  It 
is  as  follows :  "  .As  to  bnrden  of  proof  of 
defendant's  willingness  to  marry  thepros- 
ecutrlx,  if  you  should  have  occasion  to 
pass  upon  that  qneetlon.you  are  instruct- 
ed that  it  is  incumbent  upon  the  state  to 
satisfy  you  by  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  has  re- 
fused to  marry  her,  and  If  it  has  not  done 
so  you  will  find  against  tbe  state  on  such 
issue;  but  such  proof  need  not  be  by 
words  of  exprera  refusal,  but  may  be  es- 
tablished by  the  facts  and  circumstances, 
if  any  there  be,  shown  by  theerldence. "  It 
appears  to  us  that  this  isnot  the  la  was  ap- 
plicable to  tba  tacts  ol  this  case.  We  do 
not  think  the  state  ought  to  be  required, 
on  tbe  trial  ot  an  Indictment  for  seduction 
under  promise  ot  marriago,  to  prove  be- 
yond a  reasonable  doubt  that  the  defend- 
ant refused  to  marry  the  prosecuting  wit- 
ness. She  may  have,  and  no  doubt  often 
has,  good  reasons  for  refnstng  to  accept 
his  offer.  His  conduct  may  be  such  after 
he  has  accomplished  his  purpose  as  to 
make  him  unworthy  of  an  alliance,  even 
with  the  woman  he  has  seduced.  His  of- 
fer ot  maniage  Is  not  a  bar  to  the  indict- 
ment. Nothing  less  than  an  actual  mar- 
riage is  a  bar  to  the  prosecution.  Code, 
S  3868;  and  see  State  v.  Thompson, 
(Iowa,)  45  N.  W.  Rep.  203.    Reversed.    • 


Kebn  et  aJ.  r.  Wilson. 

(Supreme  Court  of  lotoo.    Hay  IS,  1801.) 

Bsa  Jdvioata— Chattbl  MonaAaa— Attaok- 

MSHT. 

1.  Where,  in  an  attachment  suit,  defendant 
suftered  default,  and  a  special  execution  was  is- 
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mod  •griiMt  tlM  vropertj,  sad  K  does  not  appear 
that  anjr  proaeedlngs  trfaaterer  weie  had  npoin  a 
petitiim  of  InterveDtUm  which  had  been  filed 
tbereln,  or  that  the  intervenois'  claim  was  In 
any  wIm  ooDsidered  or  adjudicated,  the  Indgment 
in  the  attachment  suit  will  not  he  a  bar  to  far- 
ther poraceedingB  by  Uie  intervenots. 

2.  Where  plaiutUb  hare  attached  the  same 
goods  In  a  prerloiu  action,  tad  by  rlrtoe  of  the 
same  chattel  mortgage,  and  on  the  trial,  after 
both  partiea  had  rested,  it  appeared  to  the  oourt 
that  the  notioe  reooired  (chapter  46,  Laws  aoth 
Oen.  Asaem.  Iowa)  bad  not  been  serred  on  de- 
fendant prior  to  the  commencement  of  tiie  action, 
and  the  oonrt  thereupon  directed  a  verdict  for  de- 
fendant, such  Judgment  was  not  a  bar  to  the  sec- 
ond attachment. 

3.  It  is  for  the  Jttrr  to  determine  what  of  the 
matteom  enumerated  hi  a  chattel  mortgage  are 
properly  included  in  the  term  "drpg  stock. " 

4.  in  the  absenoeof  fraud,  an  attaching  cred- 
itor is  boond  by  a  chattel  mortgage  of  the  prop- 
erty attached  pterlously  given  the  debtor,  if  he 
had  actual  none»  of  its  existence,  notwithstand- 
ing it  was  defectively  indexed. 

&  In  an  action  to  determine  the  ownership  of 
oertain  goods  l«rled  on  by  the  sherilt  under  at- 
tachment, aod  claimed  byplaintifCs  andera  chat- 
tel mortgage  previously  executed,  a  notice  of 
ownership  reqoired  by-  chapter  4S,  Laws  SOth  Oen. 
Assem.  Iowa,  which  describes  the  property  as  "a 
certMn  stock  of  drugs, "  and  which  refers  to  the 
mottgage,  sufficiently  designates  the  property 
which  is  described  in  the  mortgage  as  the  "drug 
stock, "  Mc,  and  will  not  have  the  effect  of  oon- 
flnlng  the  plaintiff  to  the  drugs  proper  in  the 
stock. 

0.  The  court  having  instructed  that  claimants 
nnder  the  chattel  marteage  were  not  entitled  to 
recover  for  goods  acquired  after  the  execution  of 
the  mortgage,  and  IntermiDgled  with  the  mort- 
gaged stock,  and  then  being  testimony  as  to  the 
original  stock  and  after-aoqnired  goods,  it  was 
not  error  to  admit  in  evideiuw  an  invoice  of  all 
the  goods  levied  upon,  taken  the  next  day  after 
the  levy. 

Appeal  from  dlatrictcoart,  Wrigbt  coun- 
ty:  J.  L.  Stevens,  Judge. 

ActioQ  to  determine  the  rifrht  to  the  pos- 
BMsloii  of  a  certain  drnr  stock,  claimed 
by  plain  tlffn  under  a  chattel  mortgage 
from  J.  C.  Dwyer,  and  by  defendant,  as 
sheriff,  under  a  writ  of  attachment  In 
favor  of  OIney  &  McDald  against  said 
Dwyer.  Verdict  and  Judgment  for  plain- 
tiffs.   Defendant  appeals. 

Nagle  A  Blrdsall,  for  appellant.  R.  H. 
Whipple,  for  appellees. 

Given,  J.  1.  Defendant,  In  support  of 
bis  plea  of  former  adjudication, Intrudnced 
In  evidence  the  files  and  records  of  the  cir- 
cuit court  In  a  case  of  Olney  &  McDnid  v. 
J.  C.  Dwyer,  and  of  J.  B.  Kern  &  Son  v.  II. 
G.  Wilson,  Sheriff.  It  appears  from  this 
record  that  in  the  former  case  an  attach- 
ment was  Issued  and  levied  upon  the 
goods  In  question,  and  these  plaintiffs  In- 
tervened, and  claimed  the  goodx  by  virtue 
of  their  mortgage.  The  defendant  Dwyer 
falling  to  appear,  default  and  judgment 
were  entered  against  htm,  with  an  order 
tor  special  execution  against  the  attached 
property.  It  does  not  appear  that  any 
proceedings  whatever  were  had  upon 
plaintiffs'  petition  of  Intervention,  or  that 
their  claim  to  the  property  was  In  any 
wise  considered  or  adjudicated.  In  the 
other  case  these  plaintiffs  claimed,  as  In 
this,  the  stock  of  goods,  by  virtue  of  the 
same  chattel  mortgage,  and  the  defendant 
claimed  the  stock  by  virtue  of  the  same 


attachment.  The  case  went  to  trial,  and 
after  both  parties  rested,  and  upon  motion 
of  the  d^endant  herein,  and  It  appearing 
to  the  court  that  the  nutine  reqoired  and 
contemplated  by  chapter  46,  Laws  ttth 
Gton.  Assem.,  bad  not,  prior  to  tbe  eom- 
mencement  of  this  action,  been  served  op- 
on  tbe  defendant,  the  conrt  directed  the 
Jury  to  return  a  verdict  In  favor  ot  tbe  de- 
fendant, and  fixing  the  valae  ot  the  prop- 
erty In  controversy  at  9600;  and  tberenp- 
on,  under  said  direction,  tbe  Jury  retamed 
their  verdict  as  follows:  "We,  tbe  Jury, 
find  for  tbe  defendant  tiiat  he  is  enUtled 
to  the  possession  of  tbe  property  in  dis- 
pute, and  we  find  the  value  to  be  fSOO.  ~ 
PlalntUIB  moved  te  arrest  aad  for  new 
trial,  which  was  overmled,  and  Jodgment 
entered  upon  tbe  verdict  "  that  the  defend- 
ant have  and  recover  of  and  from  tbe 
plalntitrs  herein  the  property  taken  upon 
plaintiffs'  writ  of  replevin  betcln,  together 
wltbtbecostsof  salt, taxed  at  94K.80;  said 
property  to  be  released  into  the  custody 
of  tbe  defendant. " 

It  Is  evident  from  tliese  records  tbat 
there  was  no  decision,  opon  the  merits, 
of  the  respective  claims  of  these  parties  to 
tbe  property  in  qoestion  In  either  case. 
It  is  said  in  argument  that  In  the  former ' 
the  petition  of  intervention  was  not  filed 
until  after  tbe  default  was  entered,  and, 
being  too  late,  was  not  considered.  The 
record  falls  to  show  when  It  was  filed,  but 
It  also  falls  to  show  any  adjudication  np- 
on  It.  In  the  latter  caoe  tbe  verdict  and 
Judgment  are  based  solely  upon  the  want 
of  notice.  Defendant's  motion  was  in  tbe 
nature  of  a  motion  for  nonsuit,  and  the 
Judgment,  being  entered  simply  becaaee  of 
the  want  of  n  otice,  is  one  of  dismissal  rather 
than  upon  the  merits.  The  bnsls  upon 
which  an  adjudication  bars  a  f...  ther  ac- 
tion is  that  tbesamematterwas  oraboold 
have  been  adjudicated  In  the  former  case. 
The  claims  of  these  parties  to  this  property 
were  not,  and,  unless  notice  nf  ownership 
was  waived,  could  not  be,  adjudicated  in 
the  former  case  between  them.  See,  npon 
this  subject,  Arnold  v.  Grimes,  2  Iowa,  1; 
McCormick  v.  Grundy  Co.,  24  Iowa.  38S; 
Pflffnerv.  Krapfel,28Iowu,27;  Moomeyv. 
Maas,  2Z  Iowa,  80 ;  Standlsh  v.  Dow,  SI 
Iowa,  863;  Delany  v.  Reade,  4  Iowa.  292: 
Boyer  v.  Austin,  54  Iowa,  402.  5  N.  W.  Rep. 
5S5;  Atkins  V.  Anderson,  63  Iowa,  739.19 
N.  W.  Rep.  3'23;  GrifHn  v.  Seymour,  15 
Iowa,  80.  As  tbe  evidence  failed  tn  show 
a  former  adjodicatlon  of  any  of  tbe  raat- 
tera  in  issue  in  this  rase,  there  was  no  er- 
ror In  withholding  that  defense  from  the 
Jury. 

2.  Appellant  complains  of  the  tonrtb  in- 
struction, wherein  the  conrt  instructdtl 
that  the  description  in  the  mortgage  "Is 
sufficiently  specific  to  cover  and  embrace 
all  property  or  goods  sold  by  plaintiffs  to 
Dwyer  which  are  of  the  kind,  nature,  and 
description  usually  ami  ordinarily  kept  In 
said  drug  stock,"  and  that  "plaintiffs  can- 
not recover,  under  the  mortgage,  any  fur- 
niture or  fixtures,  nor  for  any  goods  or 
property,  not  ordinarily  and  usually  un- 
derstood as  being  Included  In  the  term 
'drug  stock.'"  The  Invoice  shows  that 
there  were  many  articles,  such  as  lamps, 
lamp  chimneys,  burners,  fixtures,  glass. 
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diinii-wsiv,  taQ'V*  ttsMooory,  pstnlB,  tsp- 
aiiibCB,  and  nuttons,  kept  In  the  stock. 
There  -was  no  erldence  to  staow  that  saoh 
Booda  were  ovdinarUy  kept  In  the  stock 
In  controrersTorlneoanection  with  dnijra- 
Appellant  contends  that  it  was  the  du  cy 
of  the  aourt  to  eonstrne  the  mortgage,  and 
instruct  the  Jury  what  of  the  goods  was 
InelDded  therein,  and  thattbn  goods  other 
than  drags  proper  eboald  not  have  bnen 
Included.  Jurors,  as  well  as  courts,  may 
act  npon  natters  of  common  knowledge,. 
and  It  certainly  is  a  matter  of  common 
obaerTatlon  that  snch  articles  as  are 
enumerated  in  the  invoice  are  nsoally  kept 
for  sale  in  ccmnectlon  with  drugs  in  retail 
drug  stores.  We  think  the  Tnstmctinn 
was  correct,  and  that  the  court  properly 
left  to  the  Jury  to  say  what  of  the  articles 
was  nsnally  included  In  the  term  "drug 
•toek." 

9.  PlatntlOs'  mortgage  was  indexed  as 
from  "J.  C.  Dwyer,"  and  the  court  in- 
stmcted  that  the  record  did  not  impart 
eonstrnctire  notice,  "unless  you  find  from 
the  evidence  that  the  defendant  or  the  In- 
t^renors  had  actual  notice  of  said  mort- 
gage." There  was  testimony  showing 
actual  notice  of  the  mortgage  shortly 
preceding  the  levy.  Appellant  complains 
of  a  refusal  to  Instruct  that  If  Olney  A  Mc- 
l>aid  sold  goods  to  Dwyer  subsequent  to 
the  mortgage,  and  without  notice  thereof, 
and  that  plaintittki  knowingly  permitted 
Dwyer  to  parctaase  and  Intermingle  soch 
goods  with  the  stock,  they  are  estopped 
from  enforcing  tbeirmortgage  against  tiie 
property.  This  instruction  was  rightly 
refused.  There  is  no  allegation  of  fraud 
against  plaintiffs.  It  is  not  claimed  that 
they  purposely  concealed  their  mortgage 
by  erroneously  Indexing  it  or  otherwise. 
The  attaching  creditors  had  no  Hen  upon 
the  goods  prior  to  their  levy,  and.  it  they 
bad  actual  notice  of  the  mortgage  before 
the  levy,  they  are  bound  by  the  mortgage. 
lostrnctionB  against  which  no  objection  is 
nrged  were  given  upon  the  subfect  of  in- 
termingling goods  subsequeutly  pur- 
chased. Both  parties  were  creditors  of 
Dwyer,  and.  In  the  absence  of  fraud,  the 
attaching  creditor  is  bound  by  the  mort- 
gage. If  he  had  actual  notice  thereof  be- 
fore he  made  his  levy. 

4.  Appellant  contends  that,  under  plain- 
tilfs'  notice  of  ownership,  tliey  were  only 
entitled  to  maintain  the  action  aa  to  the 
drugs.  The  notice  is  that  they  are  "  the 
owners  of  a  certain  stock  of  drugs  by  vir- 
tue of  a  chattel  mortgage  executed  to  as 
by  J.  C.  Dwyer  on  August  1, 1885."  It  Is 
true  the  dewription  here  aseO  Is  "a  certain 
stock  of  drugs, "  Instead  of  "  drug  stock, " 
as  used  in  the  mortgage;  but  by  the  no- 
tice reference  Is  made  to  the  mortgage, 
which  discloses  tbatltis"  the  drug  stock," 
and  not  a  certain  stock  of  drngs,  that  is 
claimed.  We  think  the  notice  was  suffi- 
ciently specific  to  advise  the  oflicer  what 
goods  were  claimed. 

5.  An  invoice  was  taken  of  all  the  goods 
levied  upon  next  day  after  the  levy,  which 
invoice  was  In  evidence.  Appellant  com- 
plains of '  the  admission  of  this  Invoice  in 
evidence,  and  permitting  the  Jury  to  con- 
sider the  same  without  limiting  its  use. 
Ib  view  ol  the  iostroctions  as  to  subae* 


Quentiy  acquired  goods,  and  the  Intermin- 
gling thereof  with  the  original  stuck,  and 
the  testimony  as  to  the  identity  of  the 
original  stock  and  subsequently  purchased 
goods,  there  was  no  error  in  admitting 
the  invoice,  and  permitting  it  to  be  taken 
by  the  Jury  under  the  instruotlons. 

6.  The  court,  having  instructed  that 
plaintiffs  were  not  entitled  to  recover  for 
goods  added  to  the  original  stock  after 
the  mortgage  was  m«Mle,  submitted  certain 
special  Interrogatories,  to  all  of  which  tiM 
>ary  did  not  directly  answer,  bat  returned 
with  their  verdict  a  statement  in  detail 
of  the  items,  and  the  value  of  each,  found 
by  them  to  belong  to  the  original  stock, 
and  answered  that  theadditions  amonn  ted 
to  from  f  700  to  f  1,200.  This  return  is  a  com- 
plete answer  to  each  of  the  interrogatories 
not  directly  answered  by  "Tes"  or  "No," 
and  shows  what  of  the  goods  levied  upon 
belong  to  the  original  stock  and  what 
was  acquired  after.  The  verdict  and  find- 
ings are  In  harmony. 

7.  Appellant  further  contends  that  the 
verdict  is  contrary  to  the  evidence  in  that 
the  evidence  does  not  support  the  flndimc 
as  to  goods  belonging  to  the  orlglnM 
stock.  We  think  the  evidence  fully  sus- 
tains the  findings  and  verdict  in  that  re- 
spect. It  is  asked :  "How,  then,  were  the 
jnry  to  determine  what  stock  was  covered 
by  the  mortgage  and  what  not?"  They 
could  determine,  from  *tbeir  common 
knowledge  as  to  the  kind  of  goods  usually 
kept  in  "  drug  stocks. "  and  by  the  eviaence 
of  witnesses  identifying  articles  as  being 
of  the  original  stock,  or  subsequently  pur- 
chased. Just  what  came  under  the  mort- 
gage and  what  not.  Our  examination  of 
the  case  leads  to  the  conclusion  that  the 
Judgment  of  the  district  court  should  be 
afflmed. 


State  v.  Coonan. 
i^upreme  Court  Df  Iowa.  Kay  U,  ISOl.) 
laquoB  Law— OsieiNAi.  Fackasb. 
An  inltmoticm  will  not  be  granted  to  re- 
strain a  defendant  from  maintaining  alienor  nnl- 
aonce  whan  it  appears  that  he  Is  theagient  of  oer- 
tain  parties  in  jniwankee,  who  are  the  lessees  of 
the  house  in  wbloh  the  llqaor  is  kept  for  sale; 
that  the  beer  and  whisky  are  imt  up  in  sealed 
bottles  In  Milwaukee,  and  foroonvenlenceof  shlp- 
pinK  are  packed  in  boxes  and  barrels;  tlist  they 
are  consisned  ts  the  Milwaukee  owners,  and  are 
received  by  defendant  as  their  agent;  tlutt  he  re- 
moves the  Dottles  from  the  boxes  and  barrels,  but 
sells  them  sealed  to  persons,  who  are  not  allowed 
to  open  tikem  and  drink  the  content*  on  the  prem- 
ises. Stxch  a  sale  is  a  sale  in  the  original  pack- 
ages, within  Lelsy  v.  Hardin,  186  U.  B.  100,  10 
Sup.  Ct.  Rep.  681. 

Appeal  from  district  court.  Clay  coanty; 
Lot  Thomas.  Judge. 

This  is  an  action  in  equity  to  enjoin  the 
defendant  from  maintaining  a  nuisance 
by  keeping  intoxicating  liquors  for  sale 
contrary  to  law.  Notice  was  given  of  the 
application  for  an  injunction,  and  a  hear- 
ing was  had,  and  a  temporary  injunction 
was  granted.    The  defendan  t  appeals. 

B.  E.  Kelly,  tor  appellant. 

BoTHttooK,  J.  The  defendant  whs  the 
keeper  of  what  was  known  as  an  "origi- 
nal package  boote, "  at  Speaeer,  In  day 
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connty.  He  was  not  tbe  owner  of  the 
packsiges  of  liquor  which  he  kept  for  sale. 
He  was  the  agent  of  certain  parties  In 
Milwaakee,  Wis.  These  parties  were  les- 
sees of  tbe  building,  and  tbesa  me  was  ocen- 
pled  by  tbe  defendant  as  their  agent.  They 
shipped  the  liquors  kept  fur  sale  In  said 
building  from  Milwaukee  to  Spencer,  To  wa, 
consigned  to  themselves ;  and  the  defeml- 
ant  received  them  as  the  agent  of  said  Mil- 
waukee parties.  Tbe  beer  which  was 
kept  for  sale  was  put  up  in  bottles  at  Mil- 
waukee, sealed  and  labeled,  and  for  con- 
venience of  shipment  were  placed  in  open 
frame  boxes  with  24  separate  compart- 
ments. The  whisky  was  In  bottles, 
seated  and  labeled,  which  bottles  were  for 
convenience  of  shipment  packed  in  bar- 
rels. Tbe  defendant  removed  the  bottles 
from  tbe  boxes  and  barrels,  and  sold  them 
as  they  were  sealed  and  labeled,  and  pur- 
chasers were  not  permitted  to  open  the 
bottles  and  use  the  liquor  upon  the  prem- 
ises. As  we  understand  it,  this  was  strict- 
ly an  original  package  establishment,  and 
was  anthorised  by  the  decision  of  the  sn- 
preme  court  of  the  United  States  in  Leisy 
▼.  Hardin,  136  U.  S.  100, 10  Sup.  Ct.  Rep. 
681 .  That  the  separate  bottles  were  orig- 
inal packages — that  is.  In  the  form  in 
which  they  were  put  up  by  the  shipper  for 
sale — we  think  there  can  be  no  doubt.  At 
least  Bucb  has  been  the  holding  of  this 
«ourt.  Collins  V.  Hills,  77  Iowa,  181.  41  N. 
W.  Rep.  571.  And  see,  also.  In  re  Beine,  42 
Fed.  Rep.  546.  It  is  proper  to  observe 
that  the  itase  at  bar  was  heard  and  deter- 
mined in  tbe  court  below  before  the  recent 
act  of  congress  relating  to  the  laws  of  tbe 
several  states  pertaining  to  tbe  regula- 
tion or  prohibition  of  tbe  traffic  in  intoxi- 
cating liquors.  The  decree  of  the  district 
court  will  be  reversed. 


Etxnb  v.  Bunoan. 
.    iSuiprtme  Cawrt  <tf  Iowa.    May  18, 18B1.) 
EvmBHOs— Fabol.  to  Vast  Wsitiso. 
In  an  action  on  •  oovenspt  of  warranty  con- 
tained In  a  deed,  defendant  cannot  vary  the  t«nns 
of  his  written  contract  by  showing  by  parol  that 
the  deed  was  not  made  to  plalntiflTbut  to  a  third 
I>erson,  and  that  plaintiff's  name  was  inserted  as 
firantee  simply  as  security  to  him  for  money  ad- 
vanced to  the  third  person  with  which  to  make 
the  purchase.  > 

Appeal  from  district  court,  Marshall 
county;  D.  R.  Hindman,  Judge. 

Action  upon  the  covenants  of  warranty 
tn  adee<ifrom  defendant  to  plaintiff,  alleg- 
ing a  breach  thereof  because  of  liens  for 
unpaid  taxes  and  an  unsatlsfled  mort- 
gage, and  that  plaintiff  bad  paid  same,  to 
his  damage.  Answer  denying  that  the 
sale  was  to  plaintiff,  and  alleging  that  It 
was  to  Mrs.  Florence  0.  Crawford  by  pa- 
rol agreement,  whereby  she  agreed  to  as- 
«nme  and  pay  said  taxes  and  mortgage 
as  consideration  tor  the  property;  that 
plaintiff's  name  was  inserted  in  said  deed 
as  grantee,  at  Mrs.  Crawford's  request, 
as  security  to  bim  for  money  advanced  by 
blm  to  her  to  pay  on  tbe  purchase;  and 
tbathe  received  said  deed  as  such  security, 
and  with  knowledge  of  and  subject  to  ber 
agreement  to  pay  said  Incumbrances. 
PlaintUt  demurred  to  tbe   answer  upon 


several  grounds  that  may  be  sammed  np. 
as  that  It  seeks  to  vary  and  contradict 
the  terms,  conditions,  and  covenanta  of 
the  deed  by  prior  oral  contracts.  Tbe  de- 
mnrrer  being  snstalned,.  and  defendant 
electing  to  stand  upon  his  answer.  Judg- 
ment was  entered  against  him,  from  all  of 
which  he  appeals. 

Volney  Kent,  for  appellant.  J,  F.  Meek- 
«r,  for  appellee. 

QtvjEN,  J.  1.  Tbe  defense  pleaded  is  tbat 
the  sale  was  by  parol  agreement,  and 
to  Mrs.  Crawford;  tbat,  by  that  agree- 
ment, she  assumed  to  pay  these  Incam- 
brances  as  part  of  tbe  purchase  price.  As 
showing  that  plaintiff  holds  subject  to 
this  doense.  It  ia  alleged  that  bis  name 
was  inserted  as  grantee,  merely  as  securi- 
ty to  blm  for  money  advanced  to  Mrs. 
Crawford  to  pay  on  the  purchase,  and 
tbat  he  received  the  deed  with  knowledge 
of  and  subject  to  ber  oral  agreement  to 
pay  the  incumbrances.  The  contention 
Is  whether  defendant  is  entitled  to  prove 
either  of  these  allegations,  as  against  the 
deed.  The  deed  is  absolnte  and  unlimited, 
both  as  to  the  grantee  and  tbe  covenants 
of  warranty.  There  Is  no  qoestion  bat 
that  the  general  rule  is  that  the  terms  of 
a  written  contract  cannot  be  changed  or 
varied  by  any  prior  or  contemporaneoos 
parol  agreements.  Appellant  cites  and 
relies  npon  cases  holding  that  tbe  actoal 
consideration  may  be  shown  to  beditferent 
from  tbat  expressed  In  the  deed,  and  that 
a  conveyance  absolute  on  its  face  may  be 
shown  to  be  a  mortgage.  The  qaeetlon 
ander  consideration  is  whetiier  defendant 
may  show,  as  against  tbe  unlimited  cove- 
nants In  his  deed,  a  parol  agreement  with 
Mrs.  Crawford,  as  an  exception  or  limita- 
tion to  them.  Whatever  his  rights  might 
be,  as  between  him  and  Mrs.  Crawford,  bad 
the  same  deed  been  to  ber,  we  are  clear 
tbat  he  cannot  be  permitted  to  contradict 
thp  express  and  unlimited  covenants  in  tlw 
deed  to  plaintiff  by  a  parol  agreement 
with  Mrs.  Crawford.  The  case  is  onlike 
any  to  which  we  have  been  referred,  or 
that  we  have  found,  in  tbat  the  parol 
agreement  set  up  Is  with  another  than  tbe 
grantee.  In  Blood  v.  Wilkins,  43  Iowa, 
565,  and  Wachendorf  v.  Lancaster, 66 Iowa, 
468,  38  N.  W.  Rep.  923,  relied  upon  by  ap- 
pellant, the  agreement  as  to  incumbrances 
was  between  the  parties  to  the  convey- 
ance. This  view  of  the  case  renders  it  un- 
necessary that  we  consider  other  ques- 
tions discussed.  Our  conclusion  is  tbat 
the  Judgment  of  tbe  district  court  shouid 
be  affirmed. 


Knott  v.  Brhsmbr,  Commissioner. 
{Su/prmM  Cvum  of  lovaa.    May  IS,  ISBl.) 
Afpku<— Equitt— Dbfsotivi  RaooRD. 
An  equity  case  cannot  be  heard  on  appeal 
where  the  recora  as  sent  up  fails  to  show  that  tin 
absbract  of  evidence  contained  in  the  transcript 
is  a  fall  abstract  of  all  the  evidence,  and  theoor- 
tiflcate  of  the  trial  Judge  appended  to  the  tran- 
script is  n{>t  solBoient  for  thai  purpose. 

Appeal  from  district  court,  Brehner  comi- 
ty ;  John  C.  Sherwin,  Judge. 

Action  in  equity  to  restrain  the  defend- 
ant, as  street  commissioner,  from  remov* 
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Ing  certain  fences  and  opening  an  alleged 
street  In  tbe  city  of  Waverly.  There  was 
a  trial,  and  decree  In  faror  of  tbe  plain- 
tltr.    The  defendant  appeals. 

A.  F.  Brown,  tor  appellant.  Qlbaon  A 
Dawaou,  for  appellee. 

Robinson,  J.  From  tbe  record  submit- 
ted In  tbis  court  we  infer  that  a  consider- 
able amount  of  evidence  was  Introduced 
in  the  district  conrt,  and  n  tnll  hearing 
there  bad  on  the  merits  of  the  case.  Al- 
thongh  this  is  an  equitable  action,  tbe  ap- 
pellee contends  that  tbe  condition  of  the 
record  is  such  that  there  can  be  no  trialt/e 
ooro.  We  bare  examined  the  abstract, 
and  an  amendment  thereto,  filed  by 
appellant,  with  much  care,  bnt  do  not 
find  any  statement  or  claim  that  the  ab- 
stract submitted  is  a  full  abstract  of  the 
record  in  the  case.  A  certificate  which 
the  trial  jndge  appended  to  a  transcript  of 
the  evidence  is  printed,  but,  as  we  have 
freqnently  lield,  that  does  not  show  that 
the  evidence  it  was  designed  to  certify  is 
fnllj>  abstracted.  Shattuck  v.  Insurance 
Co.,  78  Iowa,  S7S,  43  N.  W.  Rep.  228.  Since 
tbe  abstract  did  not  claim  to  be  a  full  ab- 
stract of  tbe  record,  it  was  not  necessary 
for  appellee  to  file  a  denial  In  order  to 
raise  tbe  qnestlon  of  its  sufficiency,  and 
he  baa  not  in  any  manner  waived  bis  right 
to  do  so.  AltboDgh  we  regret  the  neces- 
sity of  maiclng  final  disposition  of  a  case 
in  any  other  manner  than  upon  its  merits, 
yet  we  cannot  disregard  the  roles  of  prac- 
tice as  frequently  announced  by  thiH  conrt. 
Railway  Uo.  v.  Secor,  70  Iowa,  647.  27  N. 
W.  Rep.910;  Walrod  v.Flanigan,76  Iowa, 
^66,  89  N.  W.  Rpp.  645.  An  assignment  of 
error  has  been  filed  byappellant,  by  which 
the  correctness  of  certain  rulings  and  find- 
ings of  the  district  court  is  sought  to  be 
questioned,  but  the  condition  of  tbe  rec- 
ord Is  such  that  the  alleged  error  cannot 
be  considered.    Afilrmed. 


Dean  t.  Ridqewat  et  ux. 

(Supreme  Cottrt  of  Iowa.    May  15,  1881.) 
FoBBOLoauBK— BviDsircn— Patmsitt. 

1.  In  •  (nit  for  foreclosure  of  a  mortgage,  In 
which  it  is  stipulated  that  upon  failure  to  par 
any  portion  of  the  principal  or  Interest  8eo(u:ea 
thereby  the  whole  should  Immediately  become 
due  and  payable,  the  plaintiff  contended  that  a 
certain  note  for  1578.89  was  given  Tor  overdue 
interest;  that  such  note  was  overdue  and  unpaid, — 
and  the  defendants  maintained  that  the  interest 
on  the  mortgage  debt  had  been  paid  as  it  fell 
due.  It  appeared  that  the  sum  of  $578.89  was  the 
ezaot  amount  of  interest  due  on  the  day  it  was 
dated;  that  the  notes  secured  by  the  morte^ge 
contained  an  indorsement  that  the  interest  had 
been  paid  to  that  date,  and  a- further  indorsement 
releasing  tbe  mortgagors  from  the  payment  of 
further  Interest  Heio,  that  the  note  was  given 
for  overdue  interest,  and  plaintiff  is  entitled  to 
a  decree  of  fmeclosnre. 

Si  A  note  given  for  the  Interest  on  a  debt  se- 
oored  by  a  mortgage  will  not  operate  as  payment 
ao  ••  to  take  away  the  mortgagee's  right  of  fore- 
eloenre  on  aooonnt  of  the  arrears  of  Interest,  In 
tbe  absence  of  a  spedfio  agreement  of  the  parties 
to  that  effect. 

Appeal  from  district  court,  Allamakee 
county;  L.  O.  Hatch,  Judge. 

Action  in  chancery  to  foreclose  a  mort- 
gage executed  by  defendants  to  plaintiff's 


Intestate.  Upon  a  trial  on  tbe  merits,  tbe 
district  court  dismissed  plaintiff's  peti- 
tion.   He  now  appeals  to  tbis  court. 

Stllwell  A  Stew»rt  and  Headrlok  A  Dere- 
more,  for  appellant.  D.  W.B«ed  and  J. 
H.  Trewta,  for  appellees. 

Beck,  C.  J.  1.  Tbe  mortgage  In  snit 
securesflve promissory  notes  providing  for 
annual  interest,  and  contains  a  condition 
to  the  effect  that,  on  a  failure  to  pay  el- 
therprinclpal  or  interestof  thenotes  when 
due,  tbe  whole  amount  shall  become  due 
and  payable,  and  the  mortgage  may  be 
foreclosed  therefor.  It  Is  alleged  in  the 
petition  .that  on  the  11th  day  of  March, 
1887,  the  sum  of  f573.S9  was  due  upon  the 
notes  secured  by  tbe  mortgage,  and  on 
that  day  defendantexecuted  to  intestatea 
promissory  note  lor  that  sum,  due  one 
day  after  date.  It  is  admitted  in  the  peti- 
tion that  on  thel6tb  day  of  May  follow- 
ing tbe  execution  of  tbe  note  the  sum  of 
$25  was  paid  thereon.  But  it  is  alleged 
no  other  payments  have  been  made  on  the 
interest.  The  defendants  maintain,  and 
so  plead,  that  tbe  interest  on  the  promis- 
sory notes  secured  by  the  mortgage  taas 
been  paid.  They  insist,  and  so  testify, 
that  the  note  for  9578.89  was  not  given 
for  interest,  bnt  npon  an  account  for  rent, 
cash  borrowed,  and  other  items  of  Indebt. 
ednesB.  They  do  not  state  or  claim  tbat 
tbe  note  has  been  paid. 

2.  In  our  opinion,  tbe  strong  preponder- 
ance of  the  evidence  shows  that  the  note 
for  1573.89  was  given  for  Interest.  This  is 
shown  by  frequent  admissions  of  defend- 
ant proved  at  the  trial,  the  tact  that  th6 
amount  of  the  note  is  the  sum  due  for  ln> 
terest  on  the  day  the  note  bears  date,  and 
other  circumstances  we  need  not  here  re- 
cite. We  are  clear  in  the  conclusion  that 
the  note  was  given  for  the  Interest.  De- 
fendants testify  that  tbe  interest  was  paid 
before  the  note  referred  to  was  executed, 
and  that  payments  thereof  were  made  at 
the  maturity  of  the  interest.  Their  testi- 
mony on  this  point,  it  is  claimed,  is  sup- 
ported by  indorsements  on  each  note,  in 
the  following  language : 

"Interest  paid  on  the  within  note  to 
March  the  10.  1887.     We,  C.  H.  Bnrgess 
and  Barbara  Burgess,  in  consideration  of 
the  maker  of  the  within  notes  having  paid 
so  much  Interest  thereon,  and  in  further 
consideration  of  the  many  acts  of  kind- 
ness bestowed  upon  us  by  tbe  said  maker, 
Joel  KIdgeway,  do  therefore  hereby  pro- 
vide that  this  note  shall  not  draw  interest 
from  and  after  March  10, 1887,  and  we  do 
hereby  release  him  from  the  payment  of 
any  more  Interest  on  the  within  note, 
his 
"Charles    X    H.  Bdroess. 
mark, 
her 
"Babbaka    X    BUBOCSS. 
mark. 

"Witness:    Malinda  Jobn. 

"Af.   WiLBBK." 

The  defeudant  testifies  that  he  wrote 
the  first  indorsement  reciting  tbe  payment 
of  the  interest,  which  appears  in  bis  hand- 
writing. It  is  shown  that  the  other  In- 
dorsement was  made  by  another  person, 
npon  the  request  of  the  wife  of  tbe  intes- 
tate, who  was  not  present.    It  was  taken 
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by  the  wife  to  her  home  In  order  to  pro- 
cure the  algnature  of  her  hnaband,  and  the 
evidence  showe  that  be  afterwardu  elgotid 
it.  It  clearly  appears  that  tbis  indorse- 
ment waa  not  eigned  until  after  the  day 
It  was  written  and  bears  date,  and  that 
the  Interest  was  calcolated  op  to  that 
date,  and  amounted  to  the  sum  expressed 
in  the  note.  There  is  uo  evidence  autbor- 
izing  the  conclusion  that  the  interest  was 
paid  at  the  time  or  before  the  Indorse- 
ments M  ere  signed.  The  evidence  satieties 
ua  that  the  decedent  intended  to  release 
defendant'  from  payment  of  the  interest 
accruing  after  the  date  of  the  indorse- 
ment, and  that  the  note  was  giv^nfor  the 
Interest  due ;  and  we  are  equally  clear  In 
the  conclusion  that  no  interest  was  paid 
by  defendant  upon,  the  notes.  It  is 
strange,  indeed,  that  he  should,  as  the  In- 
terest became  due',  pay  It,  and  omit  to 
make  indorsements  on  the  notes  of  the 
payments  thereof.  Defendant  understood 
that  indorsements  uf  payments  were 
proper,  and  ought  to  be  made,  and  he 
was  capable  of  making  them.  But  there 
aro  no  such  indorsements.  The  indorse- 
ment coveriag  all  the  payments  is  not 
Signed,  and  it  is  In  defendant's  own  hand- 
writing. It  evidence  at  all,  It  Is  of  the 
very  weakest  character.  Our  conclusion 
k  that  the  recitation  of  payments  of  in- 
terest found  in  the  several  Indorsements 
is  equally  insufScent  to  establish  the  fact 
of  payment.  The  intestate  took  the  note 
for  tbe  Interest,  and  he  may  have  referred 
to  that  note  as  securing  interest,  but  the 
■tatemKnt  of  the  payment  of  interest  hav- 
ing been  made,  cannot  cover  tbe  sum  of 
f 573. 39;  for,  as  we  have  seen,  interest  to 
that  aoiuuat  was  not  paid,  but  was  then 
due.  and  for  it  thenote  was  given.  It  will 
be  observed  that  tbe  second  indorsement 
simply  recites  that  It  Ismade'Mn  consid- 
eratlunof  the  maker  of  tbe  within  note 
having  paid  so  much  interest  thereon." 
The  amount  of  interest  referred  to,  and 
when  paid,  does  not  appear.  We  cannot 
presume  that  it  was  all  the  interest  due 
on  the  notes,  tuid  paid  at  the  maturity 
thereof. 

3.  The  not«  given  by  defendant  fur  in- 
terest does  not  discharge  the  debt,  and 
operate  as  a  payment  of  the  intereHt,  un- 
less there  was  an  agreement  of  the  parties 
to  that  effect.  This  conclusion  is  based 
upon  familiar  doctrines  of  the  law.  Byles, 
Bills,  (1  Amer.  Ed.)  646,  and  notes.  See, 
also,  7  Amer.  Kd.;  Oower  v.  Halloway, 
13  Iowa,  154;  McLaren  v.  Hall,  26  Iowa, 
297:  Sbadbolt  v.  Shaw,  40  Iowa,  683; 
Iowa  Co.  V.  Foster, 49  Iowa,  676;  Carlin  y. 
Heller,  S4  Iowa,  256. 

4.  Tbe  evidence  falls  to  establish  the 
conclusion  that  tbe  parties  agreed  that 
tbe  giving  of  tbe  note  should  operate  as 
payment  el  tbe  Interest,  and  as  a  dis- 
charge of  the  indebtedness  therefor.  We 
conclude,  therefore,  that  Intenwt  to  the 
amo.unt  of  the  note  given  therefor,  f573.- 
39,  was  due  and  payable  when  tbe  suit 
was  brought,  and  therefore  that,  under 
the  terms  of  tbe  mortgage,  tbe  whole 
amonnt  became  payable,  and  that  the 
mortgage  oagbt  to  have  been  foreclosed 
by  decree  giving  proper  relief  to  plalntitr. 
Q.he  caoM  will  be  remanded  to  the  oourt 


bdow  fur  a  decree  in  harmony  with  this 
opinion,  or,  at  the  option  of  plaintiff,  snch 
a  decree  may  be  rendered  here.    Revened. 


In  re  Sratet's  Estatb. 
(Supreme  Cowrt  <tf  Iowa.    May  19,  1891.) 

ESTATB  OF  Deobdest— Alixiwancx  ot  Claix— 
TXvsa  PRO  TuKa 
Where  a  claim  a^inst  the  estate  of  a  de- 
cedent, duly  verified,  and  indorsed,  with  the  ap- 
proval of  the  administrator,  "with  tbe  approba- 
tion of  the  oourt, "  Angnat  13.  188a,  was  filed  An- 
gust  81,  1886,  bat  there  is  notbing  to  abow  that  it 
was  allowed  by  tbe  clerk,  under  Code  Iowa,  S 
2408,  an  entry  of  sach  allowance  nunc  pro  tune, 
made  In  November,  1883,  is  proper,  and  within 
the  mle  that  sach  entries  mnst  be  limited  to  the 
sapfplying  of  omissions  through  oversight  or  neg<- 
lect. 

Appeal  from  district  court,  Aadubon 
county ;  H.  E.  Dbemes,  Judge. 

This  is  an  appeal  by  tbe  administrator 
from  an  order  removing  him,  and  an  or- 
der none  pro  tunc,  allowing  a  claim  In 
favor  of  Helen  N.  Gault. 

Naab,  Pbelpa  &  Gretia,  for  W.  W.  Bickles. 
Andrew  &  H&nua,,  for  Helen  M.  Qaalt. 

Given,  J.  1.  Appellee's  motion  to  strike 
abstract  and  dismiss  appeal  was  sub- 
mitted with  the  case;  alsv  bis  motion  tu 
strike  the  transcript.  Tbe  denials  as  to 
the  abstract  and  amended  abstracts  are 
such  as  to  require  the  filing  of  a  tran- 
script. The  grounds  of  the  motion  to 
strike  the  transcript  are  not  snfflcient,  nor 
are  the  gronnds  for  dismissing  the  appeal. 
Both  motions  are  overruled,  and  the  case 
Is  considered  upon  the  transcript  and  ar- 
guments. 

2.  Tbe  only  question  made  by  appellant 
in  argument  is  that  the  district  court  had 
no  authority  to  make  the  nvuc  pro  tunc 
order  that  it  did,  allowing  tbe  claim  of 
Helen  N.  Gault.  The  transcript  shows 
that  the  claim,  duly  verified,  and  Indorsed, 
witb  tbe  approval  of  the  administrator, 
"  witb  the  approbation  of  the  court, "  Au- 
gust 13, 1886,  was  filed  August  81, 1886,  but 
there  is  nothing  to  show  that  it  was  al- 
lowed by  the  clerk,  as  authorised  in  sec- 
tion 2408  of  the  Code.  September  1. 1888, 
Helen  N.  Gault  filed  her  obiectiuns  to  tbe 
final  report  of  the  administrator  and  her 
petition  for  bis  removal.  On  November 
23, 1888,  tbe  same  were  heard,  and  entry 
made  that  'It  is  ordered  WUUam  W. 
Sickles  be,  and  he  is  hereby,  removed  as 
administrator  of  said  estate,  to  which  the 
administrator  excepts,  and  Helen  N.  Gault 
moves  the  court  for  an  order  nunepro  tune, 
allowing  her  claim  herein  filed'  as  of  date 
Aug.  26,1886,"  which  motion  was  sus- 
tained. Tbe  entry  further  shows  that  on 
his  motion  tbe  administrator  was  allowed 
to  introduce  additional  testimony;  and 
on  the  further  hAaring  It  was  ordered  that 
he  be  removed,  and  a  new  administrator 
was  appointed.  The  claim  ot  Helen  N. 
Gault  havlag  been  approved  by  the  ad- 
ministrator, tbe  clerk  should  have  allowed 
tbe  same,  and  made  record  of  tbe  allow- 
ances. It  was  tbis  record  that  was 
omitted,  and  was  no  doubt  omitted 
through  oversight  or  negligence.  It  was 
an  entry  to  be  made  without  tnrtberevi. 
dMiee  tbau  the  claim,  as  it  was  verified 
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and  alio  wed  at  the  time  of  AUdk,  and  was 
JOBtBuch  anentry  asthe  court  mlKbt  or- 
der,  under  tbe  rule  latd  down  In  Goodrich 
▼.  Conriid,28  Iowa,  298,  wbereln  It  is  said: 
Sacli  entries  "most  be  limited  to  supply- 
ing  snch  entrlra  aa  have  been  omitted 
thronKta  OTersigbt  6r  negllKence. "  It  is 
said  tbat  appellant  bad  no  notice  ol  tbe 
application  fur  this  oune  pro  tone  order. 
Tbe  Nitry  in  wblch  It  was  made  ataows 
tbat  It  was  a  part  of  tbe  proceeding  bad 
at  tbe  tlifce  appdiant's  removal  was  or- 
dered, and  tbat  be  was  present,  and  ex- 
cepted to  tbe  action  ol  tbe  conrt.  It  is  al- 
so contended  tbat  tbe  conrt  bad  no  evi- 
dence upon  which  to  base  snch  an  order. 
It  bad  tbe  verified  account  approved  by 
the  admintotrator,  and  filed  in  tbe  court. 
The  accoont  was  one  of  tbe  files  of  tbe 
estate,  a  paper  pertalniuK  to  the  matter 
In  bearing,  and  of  which  tbe  court  might 
take  notice  without  its  bdng  formally  in- 
troduced In  evidence.  By  this  account  the 
court  bad  evidence  upon  which  It  could 
order  tbereeord «Dtry  of  allowances.  '  It  is 
argued  tbarl  0000  pro  toneen tries  are  only 
authorised  when  something  has  been  dcHie 
of  wblch  no  record  has  been  made.  Some- 
thing had  been  done  In  this  ease.  Tbe 
claimant  bad  done  all  tbat  she  could,  and 
all  that  was  required,  to  entitle  her  to  an 
allowance  of  ber  claim  by  the  clerk,  whieta 
be,  through  oversight  or  negligence,  failed 
to  enter.  We  are  In  no  doubt  as  to  the 
authority  of  the  conrt  to  order  an  entry 
as  It  did.  The  action  of  the  court  in  re- 
movlngthe  administrator  Is  not  discussed 
nor  complained  of,  and  wetbereforedo  not 
consider  it.  The  lodgment  ol  tbe  district 
conrt  is  affirmed. 


KlMBALl^  ▼.  8BOKMAKBR. 

Sxms  y.  Samm. 
(Supreme  Court  of  Iowa.    May  19,  isoi.) 

TaaSPAM  ox  BSAI.  FbOPEBTT— DlVKHBIS. 

In  am  aotioii  at  tnapass  upon  real  estate 
a*  a  porUm  of  a  govemment  sabdlrlsion  of  land 

Se  defenae  that  it  was  a  platted  suhdlvisioa  of  a 
ty,  and  that  defendant  owned  lots  therein,  and 
destroyed  the  plaintiff's  fences  for  the  protection 
of  his  own  property,  cannot  be  successfully  main- 
tained In  the  absence  of  evidence  that  a  plat  was 
filed  by  some  one  having  title  to  the  land,  not- 
withstanding plaintiff's  rights  are  confined  to  a 
mere  possession  of  the  property. 

Appeal  from  superior  conrt  of  Council 
Bluffs;  E.  B.  Atlkswohth,  Jndge. 

Actions  to  recover  damages  caused  by 
a  trespass  upon  real  estate  and  the  de- 
struction of  fences.  The  causes  were  tried 
together  by  the  court  withont  the  inter- 
vention of  a  Jury,  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff  in  each  case. 
The  defendant  appeaU. 

W.  S.  Sboem&ker,  pro  ae. 

BoBiNSON,  J.  1.  Each  plaintiff  claims  to 
own  a  part  of  tbe  N.  J^  of  the  N.  £.  %  of 
section  88,  in  township  76  N.,  of  range  44 
W.,  in  Pottawattamie  county,  and  to 
have  been  In  possession  thereof  for  many 
years.  In  Novemi>er,  1888.  the  tracts 
claimed  by  them  were  Indosed  with  a 
wire  fence.  About  the  21st  day  of  that 
month  tbe  marshal  of  Council  Bluffs,  act- 
ing by  vlrtne  ol  a  resolution  of  the  olty 


cooneil,  removed  and  destroyed  a  portion 
of  it.  The  plaintiffs  rebuilt  it,  and  early  in 
December,  1888.  the  defendant  and  others 
again  destroyed  it.  The  evidence  shows 
that  plaintiffs  had  occupied  the  land  in 
controversy  for  some  time  prior  to  the 
destruction  of  the  fences,  and  there  Is  no 
evidence  that  they  had  ever  been  diapus- 
sessed.  It  does  not  appear  tbat  they  have 
now  or  ever  had  any  other  right  to  the 
land  than  the  right  of  possession.  The 
defendant  claims  that  the  land  was  dnly 
platted  by  Its  owner  as  the  Ferry  addi- 
tion to  the  city  of  Council  Blufte,  und  is 
no  longer  known  as  a  government  subdi- 
vision, bnt  as  lots,  blocks,  streets,  and  al- 
leys, according  to  the  plat;  that  he  is  the 
owner  of  a  large  number  of  the  lots,  and 
tbat  the  persons  with  whom  heacted  also 
owned  a  large  number  ot  them ;  that  said 
lots  were  wrongfully  inclosed  by  tlie  fence 
destroyed ;  tbat  in  what  he  did  the  defend- 
ant only  sought  to  protect  his.own  prop- 
erty. It  appears  that  the  marshal  de- 
stroyed so  much  ot  the  fence  us  he  claimed 
to  be  in  the  streets  and  alleys  of  tbe  al- 
leged addition  ;'tbat  plaintiffs  rebuilt  it, 
so  far  as  practieable,  on  the  lots,  avoid- 
ing tlie  alleged  streets  and  alleys,  and 
tbat  the  fence  destroyed  by  d^endant 
and  those  acting  with  him  was  on  that 
part  of  hla  laud  claimed  to  be  platted  lots. 
Tbe  apppellant  Insists  that  plaintiHB 
mast  fall,  for  the  reason  that  they  seek  to 
recover  damages  not  because  of  a  trespans 
upon  lots,  but  upon  a  govemment  subdi- 
vision of  land:  We  do  not  find  it  necessa- 
ry to  consider  the  legal  question  thus 
raised  by  appellant.  There  is  no>rldence 
tbat  a  plat  was  ever  made  by  any  person 
authomed  to  make  one.  It  is  claimed 
that  the  land  In  controversy  was  platted 
by  a  corporation  known  as  the  " Council 
BlufTs  and  Nebraska  Ferry  Company," 
but  there  is  no  evidence  thnt  such  a  cor- 
poration ever  had  a  legal  existence,  and,  it 
its  existence  be  conceded,  there  is  no  proot 
as  to  its  object,  nor  as  to  tbe  powers  witb 
which  it  was  clothed.  Defendant  Offered 
parol  evidence  in  regard  to  the  time  of  the 
alleged  organization  of  tbe  company,  tbe 
property  It  owned,  and  the  disposition 
made  of  It,  bnt  such  evidence  was  proper^ 
ly  rejected  at  the  Instance  of  plaintiffs  as 
being  incompetent,  and  not  tbe  best  evi- 
dence, no  foundation  for  its  introduction 
having  been  laid.  Attempts  wete  made 
to  sb«>w  the  loss  uf  some  of  tbe  records  of 
the  company,  bnt  what  snch  records 
would  have  shown  in  regard  to  its  orgao- 
ication  and  powers  does  not  appear. 
Having  failed  to  show  tbat  the  land  la 
question  was  duly  platted  as  an  addition 
to  Council  Bluffs,  and  the  power  of  the 
company  to  receive  and  convey  title  to 
the  land  not  having  been  proved,  driend- 
ant  has  failed  to  show  title  in  himself  to 
any  of  the  property  he  claims. 

2.  Theplalntiffs  werein  peaceablepoaaee- 
sion  of  the  premises  in  controversy.  They 
bad  never  t>een  ejected  by  legal  proceed- 
ing^ nor  otherwise.  The  marshal  had  de- 
stroyed the  fence  so  far  as  it  was  in  what 
was  claimed  to  be  streets  and  alleyig  but 
he  did  not  attempt  to  Interfere  with  the 
possession  of  plaintiff  as  to  the  remainder 
of  the  premises.    If  defendant  had  owned 
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tbem  with  the  right  to  Immediate  poases- 
slon  when  he  destroyed  the  fence,  bis  acts 
would  oevertheleBB  have  been  wrongful. 
The  law  has  proTlded  a  remedy  In  such 
cases,  and  will  not  permit  the  owner  to 
enter  Into  possession  by  stealth  or  force. 
Emsley  ▼.  Bennett,  87  Iowa,  16. 

8.  Appellant  discusses  certain  rulings  of 
the  court  In  regard  to  the  admission  of 
evidence,  and  the  rule  adopted  to  ascer- 
tain the  amount  of  damages.  We  need 
not  refer  more  speclllcally  to  the  alleged 
errors.  It  Is  sufficient  to  say  that  we  dis- 
cover no  prejudicial  error  In  any  of  them. 
Objection  to  the  evidence  as  to  the  dam- 
ages sustained  was  not  made  on  tbe  trial, 
and  cannot  be  considered  now.  There  is 
evidence  to  sustain  the  finding  of  the 
court  as  to  the  amounts  allowed.  We 
have  treated  this  case  as  though  the  full 
record  were  before  us,  bnt  it  l9  proper  to 
say  that  there  is  no  statement  in  the  ab- 
stract to  the  effect  that  It  is  a  complete 
abstract  of  tbe  record,  the  certificate  of 
tbe  Judge  appended  to  tbe  bill  of  excep- 
tions not  having  that  effect.  For  that 
reason  tbe  Judgments  of  tbe  superior 
court  could  not  bave  been  disturbed  even 
had  tbe  abstract  submitted  shown  preju- 
dicial errors.  Tbe  Judgment  of  the  supe- 
rior court  In  each  case  Is  affirmed. 


Hazrl  et  ax.  v.  CHioAao,  M.  ft  St.  P.  R.  Co. 

(Supreme  Covrt  qf  Iowa.    May  SO,  1891.) 
CoKixioT  or  Laws — Ca.rbikbb— Limitimo 

LlABIUTT. 

1.  Where,  In  another  state,  goods  are  deliv- 
ered to  a  common  carrier  for  transportation  into 
Iowa  under  a  contraot  limiting  its  liability,  valid 
where  made,  bat  void  under  the  laws  olT  Iowa, 
the  contract  is  valid,  and  governs  the  liability  or 
the  oarrler,  though  the  loss  occurs  in  this  state. 

2.  Under  Civil  Uode  Dak.  t  1361,  providing 
that  the  obligations  ot  a  common  carrier  may  be 
limited  by  special  contract,  the  carrier  may  by  spe- 
cial contract,  signed  by  the  consignor,  be  released 
from  liability  except  for  negligence,  and  the  lia- 
bility maybe  limited  to  five  dollars  for  each  hun- 
dred-weight of  goods. 

Appeal  from  district  court,  Woodbury 
county;  George  W.  WAKBFiBLn,  Jndge. 

This  is  an  action  at  law  to  recover  the 
value  of  certain  household  goods,  which 
It  Is  claimed  the  plaintiffs  shipped  over  the 
defendant's  railroad  from  White  Lake,  In 
Dakota,  to  Sioux  City,  in  this  state.  It 
Is  averred  in  the  petition  that  the  defend- 
ant failed  to  deliver  said  goods  to  the 
plaintiffs  at  Sioux  aty,  and  that  they 
were  lost.  The  defendant  denied  tbe  alle- 
gations of  the  petition,  and  claimed  that 
the  property  was  delivered  to  the  plain- 
tiffs at  Sioux  City,  and  that  the  plaintiffs 
entered  Into  a  written  contract  with  the 
defendant,  through  Its  agent  at  White 
Lake,  by  which,  in  consideration  of  re- 
duced freight  charges,  the  plaintiffs  agreed 
that  in  case  of  loss  or  damage  while  tbe 
goods  were  in  poBseselon  of  the  defend- 
ant the  amount  to  be  paid  by  the  defend- 
ant should  not  exceed  five  dollars  per  hun- 
dred pounds.  There  was  a  trial  by  Jury, 
which  resulted  In  a  verdict  and  judgment 
for  the  plaintiffs  In  tbe  sum  of  $804.  De- 
fendant appeals. 

O.  J.  Taylor,  for  appellant.  BobertB  & 
Roberta,  tor  appellees. 


RoTHBOCK,  J.  Tbe  goods  were  shipped 
in  tbe  name  ot  Mrs.  Q.  Hasel  or  Mrs. 
Oeorge  Hasel.  There  is  a  conflict  In  tbe 
evidence  as  to  whether  the  box  in  question 
was  delivered  to  tbe  plaintiffs  at  Sionx 
City,  aud  whether  the  plain tiB George  Ha- 
sel, who  personally  attended  to  tbe  sblp- 
ment.  signed  the  name  "Mrs.  O.  Hazel "  to 
the  alleged  contract  limiting  the  llabUlty 
of  the  defendant  as  carrier  of  the  goods. 
These  disputed  facts  demand  no  further 
consideration  than  to  say  that  they  were 
for  tbe  Jury  to  determine,  and  we  find  no 
reason  for  disturbing  tbe  verdict,  so  tar  as 
these  questions  are  involved. 

The  only  real  question  in  tbe  ease  arises 
upon  the  construction  of  tbe  legal  effect  of 
the  alleged  contract  limiting  the  liability 
of  the  defendant  as  a  common  carrier.  It 
is  not  disputed  that  the  box  of  goods  In 
question  was  transported  from  White 
Lake  to  Sioux  City,  and  that,  it  it  was 
lost,  tbe  loss  occurred  after  the  property 
was  brought  into  this  state;  and  no  qnes- 
ti(m  Is  made  as  to  whether  the  defendant 
Is  liable  as  a  common  carrier  or  as  the 
keeper  of  a  warehouse.  Tbe  learned  dis- 
trict Judge  was  of  the  opinion  that,  while 
the  contract  limiting  the  liability  might 
be  valid  in  Dakota,  yet,  as  the  contract  of 
shipment  was  to  be  partly  performed  In 
this  state,  tbe  contract  iimtttng  liability  is 
contrary  to  section  1808  of  tbe  Code,  which 
In  effect  declares  such  contracts  to  be  void, 
and  that  the  coarts  of  this  state  will  not 
give  extraterritorial  effect  to  such  an  act 
of  a  sister  state.  Tbe  offer  to  Introduce 
said  contract  In  evidence  was  overruled, 
and  it  was  Ignored  In  tbe  Instructions  to 
the  jury.  It  was  held  in  McDanid  v.  Rail- 
way Co.,  24  Iowa,  412,  tbat  where  a  rail- 
way company  undertook  to  transport  a 
certain  lot  of  cattle  from  Clinton,  In  this 
state,  and  deliver  them  In  Chicago,  the 
contract,  being  entlreand  partly  to  be  per. 
formed  In  this  state,  must  be  governed  by 
our  law  as  to  its  validity  and  Interpreta- 
tion, and  that  a  restriction  as  to  liability 
by  the  company,  although  valid  under  the 
law  of  nilnuis,  was  Invalid  In  this  state, 
and  the  carrier  was  liable  tbe  same  as  if 
no  such  stipulation  had  been  Inserted 
therein.  In  Talbott  v.  Transportation  Co., 
41  Iowa,  247,  a  contract  for  the  transpor- 
tation of  certain  goods  from  Hartford, 
Conn.,  to  Deb  Moines,  In  this  state,  con- 
tained exemptions  from  liability  (or  loss 
by  fire.  The  goods  were  destroyed  by  flre 
while  In  transit  at  Chicago,  IIL  It  was 
held  tbat,  as  tbe  exceptions  were  valid  in 
tbe  state  where  the  contract  was  made, 
and  valid  In  thestateof  Illinois,  where  tbe 
loss  occurred,  the  contract  was  valid,  and 
there  could  be  no  recovery  for  tbe  loss. 
Tbe  question  as  to  the  validity  of  the  con- 
tract If  tbe  loss  had  occurred  in  this  state 
was  not  determined.  Applying  the  rale 
ot  the  case  last  cited,  If  the  goods  in  con- 
troversy had  been  lost  while  in  tbe  pos- 
session of  tbe  defendant  in  Dakota  tbella- 
bllity  would  be  limited  as  provided  in  the 
contract.  It  Is  claimed  by  counsel  for  ap- 
pellees that  the  contract  is  void  even  un- 
der tbe  laws  then  in  force  in  theterritory  of 
Dakota.  Dakota  was  a  territory  at  the 
time  tbe  shipment  ot  tbe  goods  was  made. 
The  answer  of  the  defendant  sets  forth 
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the  following  as  the  law  of  the  territory 
at  that  time  In  force:  "Sec.  1261.  The  ob- 
UKationa  of  a  coninion  carrier  cannot  be 
limited  by  general  notice,  but  may  be  lim- 
ited by  special  contract."  "Sec.  1263.  A 
passenger,  consignor,  or  consignee,  by  ac- 
cepting a  ticket,  bill  of  lading,  or  written 
contract  for  carriage,  with  a  knowledge 
of  Its  terms,  assents  to  the  rate  of  hire, 
tbe  time,  place,  and  manner  of  delivery, 
therein  stated.  But  his  assent  to  any  oth- 
er modification  of  the  carrier's  rights  or 
oligatlons  contained  In  sacb  instruments 
can  only  be  manifested  by  his  signature  to 
the  same. "  It  is  claimed  in  behalf  of  the 
plaintiffs  that  the  contract  restricting  tbe 
liability  of  the  defendant  Is  not  anthorized 
by  the  above  proTlsions  of  the  law  of  Da- 
kota. This  position  Is  not  well  taken. 
The  statute  expressly  authorized  the  mak- 
ing of  a  special  contract,  limiting  the  ob- 
ligations of  a  common  carrier.  The  eon- 
tract  in  question  limits  tbe  liability  to  fire 
dollars  per  hundred  pounds,  and  the  lia- 
bility is  to  attach  only  for  loss  which  oc- 
enrs  by  tbe  gross  negligence  of  tbe  defend- 
ant. It  Is  claimed  that  under  the  rule 
announced  in  Hartwell  ▼.  Railway  Co.,  41 
V.  W.  Rep.  782,  (decided  by  the  supreme 
court  of  Dakota,)  the  statute  In  question 
to  held  not  to  be  different  from  tbe  com- 
mon law;  but  this  is  a  mistake.  AU  that 
to  determined  in  that  case  Is  that  under  the 
sections  of  the  statute  above  cited  a  con- 
dition In  a  bill  of  lading  .that  the  carrier 
would  not  be  liable  lor  any  loss  or  dam- 
age unless  claim  was  made  therefor  with- 
in a  certain  time  was  not  binding  upon 
the  shipper,  because  tbe  contract  restrict- 
ing the  time  of  bringing  suit  was  not 
signed  by  him.  In  the  case  at  bar  the  con- 
tract purported  to  be  signed  by  the  ship- 
per, and  there  was  a  strong  conflict  In  the 
evidence  as  to  whether  the  signature  was 
genuine.  There  is  therefore  no  other 
ground  upon  which  -the  exclusion  of  tbe 
contract  from  the  consideration  of  the  fury 
can  be  sustained,  except  that  upon  which 
it  was  placed  by  tbe  district  court.  In 
oar  opinion  It  cannot  be  upheld  on  that 
ground.  It  Is  afnndamental  rule, and  one 
of  almost  universal  application,  that  In 
case  of  a  conflict  of  laws  concerning  a  pri- 
vate contract  the  law  of  the  place  where 
the  contract  is  made,  and  not  where  tbe 
action  is  brought.  Is  to  be  considered  In 
expounding  and  enforcing  the  contract, 
nnless  It  Is  shown  by  the  contract,  or  fair- 
ly inferable  therefrom,  that  the  parties  in- 
tended that  the  law  of  another  state  or 
country  should  control  their  rights.  In 
tbto  case  the  parties  contracted  under  the 
laws  of  Dakota,  and  thefactthat  such  a 
contract  Is  void  in  this  state  shows  that 
It  was  intended  that  our  law  should  not 
have  any  application  to  their  contract. 
The  question  as  to  tbe  validity  of  such 
contracts  where  part  performance  Is  con- 
templated in  a  state  or  country  where  the 
law,  statute,  or  the  decisions  of  tbe  court 
are  in  conflict  with  the  law  of  tbe  place 
where  the  contract  was  made,  has  recently 
been  exhaustively  examined  and  discussed 
by  the  supreme  court  of  the  United  States 
in  the  case  of  Uverpool  &G.  W.  Steam  Co. 
V.  Phenix  Ins.  Co.,  129  n.  S.  4i>8,  9  Sup. 
Ct.  Rep.  469.   After  a  thorough  considera- 


tion of  adjudged  eases  thecourt  announces 
Its  conclusion  In  the  following  language: 
"This  review  of  the  principal  cases  demon- 
strates that,  according  to  the  great  pre- 
ponderance, If  not  the  uniform  concur- 
rence, of  authority  tbe  general  rule  that 
the  nature,  the  obligation,  and  the  inter- 
pretation of  a  contract  are  to  be  governed 
by  the  law  of  the  place  where  it  was 
made,  unless  the  parties  at  tbe  time  of 
making  it  have  some  other  law  in  view, 
requires  a  contract  of  allreightment  made 
In  one  country  between  citizens  or  resi- 
dents thereof,  and  the  perlormance  of 
which  begins  there,  to  be  governed  by  the 
law  of  that  country,  unless  the  parties 
when  entering  into  the  contract  clearly 
manifest  a  mutual  Intention  that  it  shall 
be  governed  by  tbe  law  of  some  other 
country. "  We  need  not  cite  other  cases 
In  support  of  tbe  rule  above  announced. 
Many  of  them  will  be  found  in  2  Amer.  & 
Eng.  Enc.  Law,  p.  8S4.  A  number  of  these 
cases  are  plainly  In  point  on  the  question 
under  consideration.  See,  also.  Hutch. 
Carr.  p.  108.  Further  elaboration  or  dis- 
cussion appears  to  us  to  be  unnecessary. 
Onr  conclusion  is  that  thecourt  should 
have  submitted  the  contract  in  question 
to  the  Jury,  with  instructions  that  If  they 
found  that  tbe  name  "  Mrs.  G.  Hasel "  was 
properly  signed  by  Oeoige  Basel  the  plain- 
tiffs  were  bonnd  thereby.    Reversed. 


McHbnbt  v.  Huff  et  a/. 

(Suimme  Court  of  Jowa.   May  80, 1891.) 
ESTOPPM,— Adjottmbst  ot  Hotbs. 

.  In  a  suit  on  a  promissoTy  note,  It  appeared 
that  tbe  note,  together  with  another  note  due  to- 
defendants,  and  secured  by  chattel  mortgage  on 
certain  cattle,  were  deposited  together  in  a  cer- 
tain bank,  with  the  agreement  between  the  par- 
ties that  when  the  cattle  were  marketed  the  nota 
should  be  taken  up  with  the  proceeds,  bat  that 
when  the  money  was  received  the  defendants- 
went  to  1>ank,  and  procured  It  to  be  passed  to  their 
credit,  instead  of  paying  the  note  due  plaintiff 
with  It.  field,  plaintiff  is  not  estopped  oy  sucti 
adjQstmeat  trom  maintaining  an  action  against 
them  on  the  note. 

Appeal  from  district  court,  Harrison 
county;  C.  H.  Lewis,  Jirdge. 

Action  upon  a  promissory  note  tor  $1,- 
800  and  Interest.  There  was  a  defense  of 
payment,  and  also  another  defense,  which 
was  designated  ae  an  "estoppel. "  There 
was  a  trial  by  Jury,  and  a  verdict  and 
Judgment  for  the  plaintiff.  Defendants- 
appeal. 

S.  H.  Cochran,  for  appellants.  L,  R. 
Bolter  &  Sons,  for  appellee. 

RoTHBOCK,  J.  The  facts,  as  shown  by 
tbe  undisputed  evidence,  are,  in  substance, 
as  follows:  The  note  in  suit  was  given 
by  the  defendants  to  Robert  Hall  on  Jun& 
22, 1888.  Hallhas8incedled,and  the  plain- 
tiff Is  bte  administrator.  Hall  was  anxious 
to  collect  his  note  of  the  defendants.  The 
defendants  held  a  note  of  some  91,600  on 
one  Long,  secured  by  a  chattel  mortgage 
on  some  cattle  which  were  then  being  fat- 
tened for  market.  An  arrangement  waa 
made  by  which  both  notes  and  the  chattel 
mortgage  were  depo8it«Ml  with  the  Boyer 
Valley  Bank,  and  when  the  cattle  should 
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be  marketed  tbe  proceeds  were  to  be  ap- 
plied in  payment  uf  the  detendunts'  note 
to  Hall.  The  cattle  were  msriieted,  and 
the  money  for  which  they  were  sold  was 
received  by  the  bank.  When  the  money 
was  received  the  defendantB  appeared 
promptly  at  the  bank,  and  demanded  that 
tbe  money  should  be  placed  to  their  credit 
on  private  account.  The  book-keeper  of 
the  bank  testified  to  the  transaction  as 
follows:  "Huff  ft  Cbalfeegot  the  money 
on  this  Long  note,  wbicb  was  secured  by 
chattel  mortgage  on  tbe  eattle  wbicb  were 
sold  in  Chicago."  These  are  tjie  plain, 
on  varnished  tacts,  as  shown  by  tbe  evi- 
dence. -  Connsel  for  appellants  claim  that 
the  court  did  not  fairly  state  the  issues  to 
the  Jury,  and  that  other  serloas  errors  are 
to  be  found  in  the'lnstractloos  to  tbe  }nry. 
We  must  decline  tu  consider  these  alleged 
•errors  farther  than  to  say  that  about  the 
only  error  we  discover  is  that  tbe  court 
entertained  the  defense  at  all.  There 
should  have  been  an  instruction  to  the 
iary  to  return  a  verdict  for  the  plaintiff. 
If  there  is  any  estoppel  in  the  ease.  It  is 
against  tbe  defendants.  How  they  could 
be  permitted  to  appear  at  the  bank,  and 
take  the  money,  and  now  claim  that  tbe 
plaintiff  Is  estopped  from  malntalotng  an 
action  agpainst  tiiem,  surpasses  the  wild- 
est range  of  imagination,  to  say  nothing 
of  the  law  governing  the  rtghts  of  parties 
to  a  transaction  like  this.    Affirmed. 


WALKim  ▼.  PnMPHBBT  9t  «!. 

(SupreiM  Oourt  of  Xoioo.    Hay  i90, 1B91.) 
AppaAi^-FnfAi.  Obdsb— FtBioiRO — Dbmobreb. 

1.  Where  a  motion  to  strike  qnt  an  answer  is 
based  upon  facts  sot  out  in  the  motion  showing 
that  defendant  was  In  default,  and  not  entitled  to 
answer,  and  upon  the  farther  fact  that  the  answer 
Itself  was  not  properly  verified,  the  questions 
passed  upon  in  determining  such  motion  are  mat- 
ters of  practice  not  affecting  therights  of  tbe  par- 
ties to  the  lemedy  sought,  and  the  ruling  ofthe 
court  on  such  mouon  is  not  a  final  judgment  from 
which  an  appeal  will  lie. 

3.  Objection  to  an  answer,  on  the  ground  that 
it  does  not  state  facts  constituting  a  defense, 
cannpt  be  taken  under  Code  Iowa,  |§  aR48,  a661, 
2719,  by  motion  to  strike  out,  but  must  be  raised 
by  demurrer. 

3.  Where  the  objection  to  an  answer  Is  not 
to  the  defense  itself,  but  to  matter  pleaded  as 
redundant,  and  UDneoessary  to  escablista  that  de- 
fense, it  caanofe  be  raised  by  a  motion  to  strike 
out. 

A  The  fact  of  a  prior  ad}udication  upon  the 
issues  raised  by  an  answer  must  be  raised  by  de- 
murrer if  the  allegations  thereof  are  suffloiently 
pleaded,  and  if  not  by  a  reply. 

Appeal  from  district  court,  O'Brien 
county;   C.  H.  Lbwis,  Judge. 

Action  to  recover  on  a  bond  given  by 
an  assignee  of  a  debtor  who  had  made  to 
him  a  general  assignment  for  tbe  benefit 
of  his  creditors.  After  answer  by  some  of 
the  defendants,  a  demurrer  by  another, 
which  was  stricken  from  tlie  flies,  a  mo- 
tion for  default,  an  answer  from  defendant 
not  before  answering,  and  some  other  pro- 
ceedings, the  plaintiff  tiled  a  motion  to 
strike  the  answer  of  defendant  last  filed, 
which  was  overruled,  and  an  order  to 
that  effect  entered,  from  which  plaintiff 
now  appeals. 


WarreB  Walker,  pro  ae.  W.  D.  Boiea,  for 
appellees. 

Brcr,  G.  J.  1.  All  the  assignments  of  er- 
ror relate  to  the  action  of  the  court  in 
overraling  tbe  motion  of  plaintiff  to  strike 
from  tbe  files  tbe  answer  ol  one  of  the  de- 
fendants, filed  after  bis  demurrer  had  been 
stricken  from  the  flies  ua  motion.  It  ia 
not  necessary  to  set  oat  the  pleadings  or 
state  their  contents.  Tbe  motion  tu  strike 
defendant's  answer,  which  la  the  ground 
of  plaintlff'u  complaint,  we  present  in  fun, 
in  order  that  the  points  made  and  decided 
may  cleariy  appear.  It  ia  In  the  following 
language : 

"Comes  now  plaintiff,  and  moves  tbe 
court  to  strike  the  so-called  '  answer '  of 
tbe  defendant  J.  B.  Pumphrey  from  tbe 
files,  and  In  case  tbe  same  Is  not  strickea 
from  the  flies,  that  portion  thereof  be 
stricken  out,  and  shows  tbe  court  tbe  fol- 
lowing grounds  therefor:  (1)  That  said 
answer  Is  notflled  in  time;  that  said  caaoe 
was  commenced  prior  to  the  November 
term  of  tbis  court;  that  on  tbelSth  day  ol 
November,  1888,  the  said  J.  R.  Pompbrej 
appeared  in  person,  and  by  W.  D.  Bolea. 
his  attorney,  and  was  given  time  to  an- 
swer on  or  before  December  15, 1888,  and 
that  at  the  request  of  the  defendants 
said  cause  was  contlnaed  for  that  pur- 
pose; and  that  said  defendant  failed  to 
answer  in  time,  as  provided  by  law  or 
order  of  this  coart.  (2)  That  on  tbe  ISth 
day  of  January,  1888,  it  being  the  tbird 
day  of  the  regular  January  term  of  tlie 
said  court,  the  plaintiff  herein  filed  bis 
motion  for  default  and  jadgmeot  fur  want 
of  tbe  cuiBwer,  which  motion  is  hereby  re- 
ferred to  and  made  a  .part  hereof.  (S) 
That  after  ttie  filing  of  said  motion  for 
default,  and  after  said  defendant  waa  in 
defaalt  for  want  of  pleading,  tbe  said  de- 
fendant, on  the  l«tb  day  of  January,  1S88, 
filed  herdn  bis  BO-catled  'demurrer'  to 
plaintiff's  petition;  that  at  tbe  timeof  tbe 
filing  of  said  demarrer  the  defendant 
Pumphrey  was  in  defaalt,  as  shown  by 
tbe  records  of  this  court.  (4)  Tbat  on  tbe 
17th  day  of  January,  1889,  the  plaintiff 
filed  herein  bis  motion  to  strike  said  de- 
murrer from  the  files,  for  the  reason  that 
the  same  was  not  filed  in  time,  and  fur 
the  reason  that  the  defendant  was  al- 
ready in  default,  said  motion  being  herein 
referred  to,  and  made  a  part  hereto,  tbe 
same  as  though  folly  set  out  herein ;  tbnt 
said  motion  was  sustained  by  the  court. 
(5)  That  ou  tbe  IStb  day  uf  January  tbe 
defendant  filed  herein  bis  so-called  'an- 
swer;' that  at  the  time  of  the  filing  of 
said  answer  the  defendant  waa  in  default 
for  want  of  a  pleading  within  tbe  time 
provided  by  law  or  order  and  rulea  of  this 
court.  (61  That  at  the  time  ol  tbe  fil- 
ing of  said  answer,  and  long  prior  there- 
to, motion  for  default  and  Judgmmit  had 
already  been  filed  by  the  plalntitf,  and 
said  defendant  was  in  default  at  tbe  tUmt. 
(7)  That  said  answer  was  not  verified  aa 
provided  by  law.  (8)  That  no  reason 
was  given  wby  said  answer  is  not  verifled 
by  tbe  said  defendant.  (8)  That  said  W. 
B.  Boies  does  not  show  facts  sufficient  to 
entitle  him  to  make  said  verification.  (10) 
That  said  answer  does  not  state  any  facts 
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-which  are  a  defense  In  said  action ;  that 
in  case  uald  annwer  ia  not  stricken  from 
the  flies,  tliat  portion,  therefore,  beetilck- 
en,  for  the  following  rensons,  to-wlt:  (11) 
That  the  first  division  of  said  aneXverbe 
striclien  out  as  Incompetent,  irrelevant, 
and  immaterial,  and  redundant  matter, 
and  for  the  further  reason  that  the  same 
Ib  pleading  a  conclusion  of  law  instead  of 
facts.  (12)  That  the  second  division  of 
Bald  answer  be  stricken  out  as  imma- 
terial and  redundant  matter,  and  for  the 
reasons  that  the  same  constitutes  no  de- 
fense to  tbe  petition,  and  does  not  state  a 
cause  of  action  or  defense.  (13)  That  said 
second  division  be  stricken  ont  for  the  rea- 
son that  it  pleads  a  conclusion  of  law  In- 
stead of  facts.  (14)  That  the  third  divis- 
ion be  stricken  out  as  Immaterial  and  re- 
dundant matter,  and  that  the  same  cun- 
stituten  no  defense  to  the  action,  for  the 
reason  that  the  pleading  shows  upon  Its 
face  that  tbe  same  has  already  been  ad- 
Jadlcateu  in  this  conrt.  (16)  That  tbe 
fourth  division  be  stricken  out  as  imma- 
terial and  redundant  matter,  and  for  the 
further  reason  that  tbe  said  answer  shows 
upon  its  face  that  tbe  said  matter  has 
been  'fully  adjudicated  and  decided  as 
against  the  said  J.  R.  Pnmphrey,  as  as- 
signee, upon  due  notice  to  him,  and  that 
be  is  now  estopped  from  contesting  the 
same  in  bis  indivldnal  capacity  upon  his 
bond  as  said  assignee.  Wakben  Wai.kkr, 
Plaintiff. " 

An  order  overruling  this  motion  to  strike 
tbe  Answer  of  defendant  appears  In  the 
record,  in  the  following  language: 

"Now,  to-wlt,  on  this  Ist  day  of  April, 
1889,  comes  tbe  plaintiff  in  person,  and  tbe 
defendants  appear  by  W.  D.  Boies,  their 
attorney,  and  thuftnpon  the  conrt  heard 
tbe  arguments  of  counsel  upon  tbe  motion 
to  strike  answer  heretofore  herein  filed, 
and  being  tnlTy  advised  in  the  premises, 
tbe  said  motlonis overruled,  and  the  plnin- 
titr  excepts,  and  thereupon  the  motion  to 
strike  part  of  defendant's  answer  coming 
on  for  hearing,  and  the  parties  appearing 
by  counsel  as  aforesaid,  and  the  conrt  be- 
ing fully  advised,  and  said  motion  to 
strikeout  part  of  defendant's  answer  is 
overraled,  and  the  plaintiff  dniy  excepts." 

2.  It  will  be  observed  that  the  grounds 
of  tbe  motion  from  1  to  6,  Inclusive,  are 
facts  stated  In  the  several  paragraphs  of 
the  motion.  Upon  these  facts  it  is  insist- 
ed that  the  defendant  was  in  default,  and 
therefore  not  entitled  to  answer.  Para- 
grapbn  7  to  0  present  facts  as  grounds  fur 
striking  the  answer  to  tbe  effect  that  the 
answer  was  not  lawfully  verified.  All  of 
the  objeetionspresented  in  all  of  these  par- 
'  agrapbs  were  in  fact  directed  against  or- 
'ders  and  rulings  made  In  tbe  condnct  of 
the  canse.  They  pertained  to  matters 
parely  and  wholly  of  practice.  One  com- 
plaint is  that  defendant  was  in  default, 
and  not  entitled  to  an  answer.  Here  the 
qaestioD  is  presented  whether,  under  tbe 
roles  of  practice,  defendant  was  rightly 
held  to  be  in  default.  So  the  question  of 
tbe  veriflrratiun  of  the  answer  Is  simply  a 
question  of  practice.  Thesa  questions  do 
not  pertain  to  the  rights  of  the  parties  to 
a  remedy,  bnt  simply  to  the  course  to  t>e 
ursued  to  obtain  a  remedy.  The  order 
v.48N.w.no.l4— 69 


complained  of  does  not  affect  a  substan- 
tial right,  which  "determines  the  action 
and  prevents  a  Judgment  from  which  an 
appeal  might  be  taken,"  nor  does  It  in- 
volve tbe  merits  and  materially  affect  the 
final  decision.  It  should  have  these  effects 
In  order  that  an  appeal  may  be  taken 
therefrom.  Code,  §  3164,  pars.  1,  4.  It  Is 
plain  that  under  this  statute  no  appeal  is 
authorized  from  the  decision  upon  the 
grounds  of  the  motion  from  1  to  9,  inclu- 
sive. The  decision  may  be  reviewed  upon 
the  final  judgment  of  the  case.  It  is  prop- 
er'here  to  remark  that  upon  tbe  overrul- 
ing of  the  motion  the  cause,  i>n  plaintiff's 
application,  was  continued.  It  is  not  the 
purpose  of  the  law  to  authorize  an  appeal 
from  orders  made  in  intermediate  proceed- 
ings in  a  case.  It  is  only  allowed  from< 
final  judgments  or  orders  and  judgments- 
affecting  the  ritrbts  of  the  parties,  and'  de-- 
featlng  final  Judgments. .  Bicbards  v.  Bur- 
den, 81  Iowa,  90b,  presents  fuDy  the  doc- 
trine which  Is  recognized  by  this  conrt  in. 
that  and  later  cases. 

8.  It  will  be  observed  that  the  teutik 
ground  of  the  motion  assails  thesufflclen- 
cy  of  the  defense  pleaded  in  the  answer. 
The  objection  should  have  been  raised  by 
demurrer  to  the  answer,  and  cannot  be 
presented  by  a  motion  to  strlKe.  Code,  §§ 
2648,  2664.  2719. 

4.  The  sTounds  for  the  motion  presented 
in  paragraphs  11,  12, 13,  and  14  are  that 
the  matter  assuiled'ls  Irrelevant,  Immate- 
rial, and  redundant.  The  objections  do 
not  deny  defendant's  defense,  bat  assail 
the  mutter,  pleaded  as  unnecessary  to 
show  or  establish  that  defense.  These  ob- 
jections are  not  grounds  of  a  motion  to 
strike.  Specht  v.  Spangenberg,  70  Iowa, 
488,  «0  N.  W.  Rep.  875. 

6.  Tbe  fourteenth  and  fifteenth  groands 
of  the  motion,  with  allegations  that  cer- 
tain matter  Is  immaterial,  present  the  fact 
of  a  prior  adjudication,  which  shonld 
either  be  presented  by  a  reply,  if  not  suffi- 
ciently set  out  in  tbe  answer,  or,  if  so  set 
oot,  should  have  been  assuiled  by  demar- 
rer.  In  neither  case  conld  it  be  the  subject 
of  an  attack  by  a  motion  to  strike.  These 
considerations  dispose  ol  all  the  questions 
in  tbe  case,  and  lead  to  the  conclusion 
that  the  district  court  rightly  overruled 
plalntttrs  motion  to  strike  defendant's  an- 
swer. 'We  reach  this  conclusion  upon 
gruonds  not  presented  by  counsel.  But, 
as  the  groDud  of  sustaining  the  rulings 
on  plaintiff's  motion  is  jurisdictional  in 
Its  character,  in  that  it  Is  to  the  eftect  that 
we  do  not  have  Jurisdiction  of  tbe  case  for 
the  reason  that  no  appeal  lies  from  the 
order  complained  of  by  plaintiff,  we  con- 
sider and  decide  the  question  upon  oar 
own  motion.    Affirmed. 


Evans  ▼.  Evans  et  a/. 
(Supreme  Court  of  Iowa.    May  30, 1891.) 

liiABiuTT  OF  Barks— MiSAFPBOPKiATioR  or 

Fdnds  bt  Pabt»er. 
1.  On  a  suit  by  a  banker  to  coMect  a  partner- 
ship note,  E.,  one  of  the  partners,  who  lived  in 
another  city,  alleged  as  a  counter-olaim  that  the 
banker  haa  paid  to  C,  tbe  other  partner,  largu 
sums  of  money  from  the  firm's  account,  knowing^ 
that  C.  was  misappropriating  them.-   It  appeared 
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that  C.  had  madft  many  oheoks,  payable  to  th« 
firm,  to  outside  partlea,  and  to  himself,  and  that 
he  had  a  ri^ht  to  draw  for  himself  an  amount 
equal  to  his  share  of  the  profits.  E.  admitted 
that  he  had  firaquent  access  to  the  books,  but 
stated  that  he  did  not  know  that  C.  was  draw- 
ing more  than  his  share.  Held,  that  no  knowl- 
edge that  the  funds  of  the  firm  were  being  mis- 
applied by  C.  oould  be  imputed  to  the  banker. 

8.  The  fact  that  by  a  oondition  of  the  part- 
nership B.  was  to  furnish  all  the  money  is  no 
defense  to  such  note,  where  the  banker  had  no 
knowledge  thereof,  and  C.  had  aotually  furnished 
money  for  partnership  nses. 

8.  A  partner  who  is  the  general  agent  of  a 
firm  for  the  transaction  of  its  bosiness  may  em- 
power other  persona  to  draw  obeoka  therefor. 

4.  It  was  not  misleading  to  charge  that  the 
banker  would  be  liable  for  fonds  misappropriated 
if  at  the  time  of  payment  he  had  actual  Knowl- 
edge of  such  misappropriation,  or  if  he  paid  them 
"under  such  otreumstances  as  that,  in  the  exer- 
cise of  ordinary  diligence,  he  had  reason  to  know 
of  such  misappropriation. " 

Appeal  from  district  court,  Mills  coun- 
ty ;  A.  B.  TaoBNELL.  Jud^e. 

Action  to  recover  tbe  amount  due  on  a 
promissory  note.  The  defendants,  J.  F. 
Evans  &,  Co.  and  J.  F.  Evans,  denied  ttie 
inakins  of  tbe  note,  and  pleaded  counter- 
claims. There  was  a  trial  by  Jury,  and  a 
verdict  and  JudKment  in  favor  of  theplatn- 
tifl.    The  defendants  named  appeal. 

Sapp  A  Paaejr,  for  appellants.  W.  S. 
Lewis  and  Stone  Jt  8Ima,  tor  appellee. 

BoBiNBON,  J.  About  the  month  of  May, 
1875,  tbe  defendant  J.  F.  Evans  and  one 
M.  J.  Curtis  associated  tfaemselven  togeth- 
er as  partners  under  tbe  firm  name  of  J. 
F.  E>van8  &  Co.,  for  the  purpose  of  carry- 
ing on  a  grain  and  commisRlon  business. 
Evans  lived  In  Council  Bluffs,  and  Curtis 
at  Malvern.  Tbe  articles  of  copartnership 
required  Evans  to  furnish  tbemoney  which 
should  be  necessary  to  carry  on  tbe  busi- 
ness properly,  and  to  aevote  so  much  of 
his  time  and  attention  to  the  business  as 
he  should  see  that  it  required.  Curtis  was 
to  give  all  his  time  and  attention  to  tbe 
business  ac  Malvern  which  should  be  need- 
ed. The  profits  and  losses  were  to  be  di- 
vided. Tbe  eighth  paragraph  of  tbe  arti- 
cles of  copartnership  is  as  follows :  "  (8) 
Neither  party  shall  withdraw  from  the 
joint  stock  at  any  time  more  than  his 
share  of  the  profits  of  the  business  then 
earned."  The  partnership  thus  formed  con- 
tinued until  June,  1888,  when  it  was  dis- 
solved. The  note  In  suit  is  dated  J  uue  12, 
1885;  is  for  the  sum  of  91.700,  with  Interest 
thereon  at  10  per  cent,  per  annum,  pay- 
able to  plaintiff;  and  is  signed  by  defend- 
ants J.  F.  Evans  &  Co.  and  Munger  & 
Goodwin.  Tbe  appellants  claim  that  it 
was  not  given  In  the  course  of  the  part- 
nership business,  but  was  made  at  the  in- 
stance and  tor  the  benefit  of  Curtis,  and 
that  plaintiff  was  chargeable  with  knowl- 
edge of  that  fact  when  he  accepted  4t. 
During  the  time  tbe  partnershipcontlnued 
plaintiff  was  engaged  in  tbe  banking  busi- 
ness at  Malvern.  The  defendants  In  their 
counter-claim  allege,  in  effect,  that,  wltu 
actual  and  tonstructlvenotice  of  all  mate- 
rial facts,  be  paid,  on  checks  drawn  by 
Curtis  in  the  firm  name  and  otherwise, 
large  sums  of  money  for  the  personal  ben- 
^t    of    Curtis,    which    were    wrongfully 


charged  to  the  firm.  Jndsment  for  tbe 
sums  alleged  to  have  been  thus  paid,  to 
the  amount  of  f36,69u.21,  is  demanded 
against  plaintiff.  The  piaintlB  admits 
that  he  transacted  a  banking  business 
with  J.  F.  Evans  &  Co.  through  Curtis, 
but  claims  that  J.  F.  Evans,  with  full 
knowledge  of  tbe  acts  of  Curtis,  of  which 
complaint  is  made,  ratified  aqd  confirmed 
them.  He  further  claims  that  said  Evans 
represented  to  him  that  Curtis  was  fully 
authorised  to  sign  the  firm  name  to  aU 
checks  which  were  so  signed,  and  that,  re- 
lying upon  such  representations,  be  paid 
them;  that  said  Evans  knew  tbat  Curtis 
would  draw  and  present  such  checks  tor 
payment,  and  knew  the  purposes  to  which 
the  money  to  be  so  drawn  would  be  ap- 
plied; that  with  such  knowledge  be  kept 
silent  and  permitted  the  money  to  be 
paid;  tbat,  after  it  was  so  received  and 
used,  he  acquiesced  therein,  and  waived 
all  right  to  complain  on  account  of  such 
payment  and  nee  of  the  money.  Tbe  ver- 
dict and  Judgment  against  defendants 
were  for  the  sum  of  f  1,805.95,  which  was 
the  amount  due  on  the  note. 

1.  It  appears  tbat,  during  his  partnership 
with  def<aidant  Evans,  Curtis  was  con- 
nected with  various  business  enterprises. 
Among  them  was  farming  and  dealing  in 
stock  in  Pottawattamie  county,  abeep- 
raising  in  Texas,  and  packing-house  ba^ 
ness  and  hardware  business  at  Malvern. 
These  numerous  ventures  resulted  in  tbe 
Insolvency  of  Curtis.  The  evidence  tends 
to  show  that  be  had  but  little,  if  any.cao- 
ital  when  be  commenced  business  with  de- 
fendant Evans.  He  drew  money  from  tbe 
partnership  funds  with  which  to  support 
his  family  and  build  a  house,  and  no  doubt 
used  some  in  his  otlicp. business  ventures. 
It  is  claimed  that  he  has  so  drawn  a  large 
amount  in  excess  of  his  share  of  the  funds, 
and  there  is  evidence  tending  to  support 
that  claim,  and  to  show  that  the  note  in 
suit  was  given  for  his  perscinal  benefit, 
and  hot  for  partnership  purposes.  Plain- 
tiff denies  that  he  had  knowledge  of  any 
wrong  intent  on  the  part  ofCnrtis  in  mak- 
ing the  note  In  suit,  and  denies  tbat  be 
had  knowledge  of  tbe  fact  that  he  was 
drawing  checics  in  the  name  of  the  firm  for 
his  personal  use.  Appellants  Inslat  that 
plaintiO  had  actual  knowledge  of  the  dif- 
ferent business  interests  of  Curtis,  and 
tbat  a  large  number  of  checks,  drawn  by 
him  in  the  name  of  tbe  firm,  showed  upon 
their  face  that  they  were  not  drawn  for 
the  purposes  of  the  firm.  Therefore  that, 
in  paying  them,  plaintin  became  a  party 
to  tbe  misappropriation  of  f  unda  made  by 
Curtis.  Many  of  the  checks  drawn  in  the 
business  of  the  firm  were  made  payable  to 
it,  but  that  was  not  true  of  all  of  them. 
Curtis  managed  tbe  business  at  Malvern, 
and  frequently  drew  out  money  for  use 
t^ere,  and  at  other  points  in  that  neigh- 
borhood where  tbe  firm  was  doins  bosi- 
uess,  by  means  of  checks  payable  to  him- 
self. Checks  were  also  drawn  on  account 
ot  the  firm,  and  made  payable  to  other 
persons.  After  the  firm  had  been  doing 
business  for  some  time,  Curtis  adopted  the 
plan  of  depositing  his  personal  funds  with 
plaintiff  in  the  name  of  the  firm,  and 
drawing  firm  checks  for  bis  own  use.    He 
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was  sntltied  to  drawchecki  pajableto 
bimaelf  or  to  the  pereon  Ii6  might  select 
for  bl8  Bbare  of  tbe  profits  of  the  firm.  It 
is  obrlons,  In  yiew  of  the  practice  of  the 
firm  and  tbe  rlgbts  of  Cartls,  that  the  tact 
that  checks  were  made  payable  tu  Curtis 
and  Tarious  other  persons,  Instead  of  to 
the  Arm,  was  not  notice  to  plaintIB  that 
they  were  not  drawn  on  account  ot  firm 
Easiness.  Defendant  Evans  claims  that 
be  bad  no  knowledge  of  the  method  pur- 
sned  by  Curtis  in  drawing  checks  and 
keeping  accounts,  bat  his  claim  is  contra- 
dicted by  his  evidence.  When  business 
was  brisk,  Curtis  sent  to  Evans  dally 
statements  on  printed  blanks,  showing 
tbe  amount  of  grain  purchased,  the 
amount  of  money  paid  oi^t,  and  the  bal- 
ance on  band.  At  xttbm  times  tJie  state- 
ments were  sent,  but  less  frequently. 
Evans  often  visited  Malvern,  and  exam- 
ined the  accounts  of  the  firm,  wbicb  were 
kept  by  Curtis.  Tbe  books  of  account  so 
kept  showed  all  tacts  necessary  to  apprise 
any  one  who  examined  them  ot  the  funds 
received,  and  tbe  disposition  Curtis  was 
making  of  them.  Evaus  admits  that  be 
-examined  tbe  books  to  ascertain  what 
money  Cartls  was  drawing  out  of  the 
business,  but  states  that  be  did  not  know 
he  was  drawing  out  more  than  his  share. 
It  thus  appears  that  Curtis  bad  aj«cog- 
nlsed  right  to  appropri;ite  firm  funds  to 
bis  own  use,  to  an  amoont  eqnal  to  bis 
share  of  the  profits,  and  he  conld  properly 
draw  firm  checks  payable  to  himself  or  to 
others  tor  that  purpose.  Tbe  defendant 
Evans,  after  making  freqnentexamination 
of  tbe  bofiks,  was  unable  to  tell  whether 
Curtis  was  drawing  more  than  the 
amount  to  which  he  was  entitled,  but  be 
now  seeks  to  charge  plaintiff  with  con- 
structive notice  ot  the  facts  which  he 
failed  to  ascertain  when  he  bad  all  neces- 
sary means  ot  knowledge  at  his  command. 
It  is  clear  that  he  should  not  be  permitted 
to  succeed  in  his  purpose.  He  claims  that 
he  did  not  fully  understand  the  books,  but 
we  are  satisfled  that  he  knew  enough  of 
them  to  he  able  to  ascertain  readily 
whether  Curtis  was  misappropriating 
funds.  If  bis  claim  were  conceded  to  be 
true,  the  resnlt  would  be  the  same,  for  tbe 
Jury  were  fully  Justified  by  tbe  evidence  In 
finding  tbat  plaintiff  bad  no  knowledge  ot 
the  alleged  misappropriation  of  ftinds  by 
Curtis,  and  that  be  was  not  a  party  to  It. 
3.  Some  of  the  checks  In  controversy 
were  drawn,  and  the  firm  name  afilzed 
thereto,  by  employes  of  the  firm  or  other 
persons  by  direction  of  Curtis,  but  it  Is 
claimed  without  the  knowledge  at  defends 
ant  Evans.  It  is  Insisted  that  Curtis  was 
nut  anthorlMd  to  empower  soeh  perlons 
to  sign  checks;  tbat  the  checks  soslgnud, 
especially  all  not  In  fact  drawn  for  firm 
purposes,  were  invalid;  and  that  plain- 
tiff Is  liable  to  appellants  for  having  paid 
them.  Cartls  was  tbe  general  agent  of 
tbe  firm  for  the  transaction  ot  Its  business. 
As  such  agent,  he  bad  the  right  to  empow- 
er other  persons  to  draw  the  firm  checks. 
At  times  he  was  absent  from  Malvern,  and 
it  was  then  necessary  that  some  employe 
or  other  person  should  be  anthorised  to 


draw  cheeks  In  order  to  carry  on  tbe  busl* 
ness.  We  think  plaintiff  should  be  pro- 
tected from  liability  un  accouut  of  such 
checks  drawn  within  tbe  actual  or  appar- 
ent scope  of  tbe  firm  business. 

3.  It  is  said  tbat  it  was  the  duty  of  de- 
fendant Evans  to  fumisb  all  money  re- 
quired by  the  Orm ;  therefore  tbat  Curtis 
bad  no  power  to  make  the  note  in  suit. 
But  it  does  not  appear  tbat  plaintiff  had 
any  knowledge  of  tbe  alleged  limitatluns 
on  tbe  apparent  power  of  Curtis,  while 
it  does  appear  tbat  tbe  latter  did  at  differ- 
ent times  procure  and  famish  money  tor 
use  In  the  business.  The  power  to  bor- 
row money  for  the  use  ot  tbe  firm  ap- 
peared to  be  a  proper  one  for  him  to  exer- 
cise, and  we  think  the  defendants  are  re- 
sponsible for  his  act  in  making  the  note  in 
suit,  in  tbe  absence  of  knowledge  on  the 
part  of  plaintiff  that  It  was  drawn  for  an 
improper  porpose. 

4.  Appellants  eomplain  that  the  charge 
of  the  eoart  did  not  properly  instmct  tbe 
Jury  in  regard  to  the  droamstances  nnder 
whteb  plalntltt  wonld  be  charged  with 
knowledge  ot  tbe  alleged  misappropria- 
tions ot  funds.  We  are  ot  tbe  opinion 
that  tbe  charge,  considered  as  an  entlrsty. 
Is  not  vulnerable  to  the  objections  made. 
Tbe  rule  In  regard  to  tbe  payment  ot 
checks  annoanced  by  tbe  conrt  was.  In 
effect,  that  If  the  tonds  ot  the  firm  were 
misappropriated  by  means  of  cheeks  paid 
by  plalntlR,  he  would  be  liable  therefor,  it 
he  bad  actual  knowledge  ot  such  misappro- 
priation at  tbe  time  he  paid  the  checks,  or 
If  be  paid  them  "ander  such  circumstances 
as  tbat.  In  the  exercise  of  ordinary  dili- 
gence, he  bad  recMon  to  know  of  such  mis- 
appropriation.'* The  language  ot  tbe 
charge  might  have  been  made  more  exact, 
but  we  think  the  meaning  laevideAt;  that 
tbe  language  used  was  not 'misleading ; 
and  that  tbe  rule  stated,  as  applied  to 
the  facts  in  tbe  case.  Is  correct. 

6.  Appellants  make  and  argue  at  great 
length  nnmernos  objections  to  ralings  of 
the  court  on  the  admission  of  evidence:  to 
tbe  charge  to  tbe  Jury ;  and  to  the  verdict. 
The  assignments  of  error  aloneeover  more 
than  40  printed  pages  ot  the  record.  The 
questions  thus  presented  are  for  the  most 
part  nnlmportant.  and  a  due  regmd  for 
oar  duty  to  other  litigants  forbids  a  sepa- 
rate mention  ot  each.  It  Is  soffldentfor 
ns  to  say  tbat  we  have  examined  each  ob- 
jection made,  bat  without  finding  any 
adequate  ground  for  reversing  the  Judg- 
ment. Tbe  coart  adopted  a  nberal  rale 
In  regard  to  the  admission  of  evidence. 
Its  charge  was  quite  fair  to  appellants. 
It  did  not  describe  partlcularty  tbe  rights 
of  defendant  Evans,  considered  apart  from 
the  firm  of  which  be  was  a  member,  but 
the  verdict  shows  that  the  omission  was 
without  prejudice.  The  evidence  was  am- 
ple to  sustain  the  verdict.  It  is  probable 
defendant  Evans  has  been  wronRed  by 
Curtis,  but  we  think  tbejnry  were  Justified 
In  finding  that  he  had  so  far  authorised 
tbe  acts  of  Curtis,  or  ratified  them  by  bis 
conduct,  that  plaintiff  is  not  liable  for  tbe 
loss  which  resulted  from  them.  The  Judg- 
ment of^he  district  court  is  aflQrmed. 
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Kba(78kopf  v.  Eraoskopv. 

(Supreme  Coufft  of  Iowa.  May  81, 1891.) 
ViBDiCT — Special  Fixdino — IssTsncTioNS.  • 
In  an  action  to  recover  for  services  ren- 
dered by  plaintiff  and  his  brothers  and  sister  to 
tihe  defendant,  who  was  their  aunt,  and  'with 
whom  they  had  lived  from  chUdhoOKd,  the  Jury 
were  instructed  that  plaintiff  could  not  recover 
for  labor  performed  unless  an  express  contract  to 
pay  therefor  were  proved:  and  that  conversations 
with  defendant,  from  which  she  and  the  persons 
who  pwformed  the  labor  understood  that  they 
were  to  perform  it  and  receive  pay  therefor, 
would  be  in  effect  an  express  contract.  The  jury 
found  a  general  verdict  for  plaintiff,  Imt  in  an- 
swer to  the  special  interrogatory  as  to  whether 
there  was  on  ezpreaa  oontmot  between  the  par- 
ties, and,  if  so,  when  made,  replied:  "Notexpreaa, 
bat  implied,  several  times. "  Held,  that  the  gen- 
eral verdict  was  inconsistent  with  tlte  instructions 
'  and  the  special  finding,  and  should  have  been  set 
aside,  and  Judgment  rendered  for  defendant. 

Appeal  from  district  court,  Harriaon 
eonnty;  C.  H.  Lbwis,  Judge. 

Action  to  recover  amounts  alleged  to  be 
doe  for  rent  and  labor.  There  was  a  trial 
by  Jury,  and  a  verdict  and  Judgment  tor 
plaintlB.    Tbe  defendant  api»eaU. 

L.  R.  Bolter  &  Sons,  tor  appellant. 
VbarJea  MaokeaMle  and  S.  B.  Coobma,  lor 
.  appellee. 

RdBiNBON,  J.  The  plalntifl .  and  bis 
brothers,  Oeorge,  .John,  and  Jacob,  and 
bis  sister,  Emma,  were  tbe  eblldren  ol  Ja- 
cob Krausltopt.  Tbe  father  and  his  wife 
died  when  the  children  were  young,  and 
after  the  death  of  their  father  the  children 
lived  with  defendant  and  her  husband, 
who  was  a  brother  of  tbe  deceased  father, 
nntll  after  they  attained  their  majority. 
They  inherited  from  their  parents  80  acres 
of  land.  The  plaintiff  seeks  to  recover  for 
rent  of  his  share  of  the  land  tor  several 
years  speclflud.aud  for  labor  he  performed 
for  defendant.  He  also  seeks  to  recover, 
as  assignee  of  tbe  brothers  and  sister 
named,  amounts  alleged  to  be  due  for  rent 
of  their  shares  of  tbe  land,  and  for  labor 
performed  by  John,  Jacob,  and  Emma. 
.  The  defendant  alleges  that  the  plaintiff 
and  his  assignors  lired  with  her  as  mem- 
bers of  her  family,  and  that  whatever 
services  they  rendered  for  her  they  to  ren- 
dered as  such  members,  without  any 
agreement  for  or  expectation  of  reward, 
excepting  at  times  when  she  hlr<*d  them 
by  special  agreement,  and  that  In  such 
cases  she  fully  paid  them  the  amounts  to 
wblch  tliey  were  entitled.  Defendant  ad- 
mits Indebtedness  to  Jacob  Kranskopf  for 
his  share  of  the  rent  for  the  year  18S8,  and 
states  that  slie  is  ready  and  willing  to  pay 
the  amount  due  him.  Bbe  denies  all  lia- 
bility for  rent  excepting  that  admitted. 
By  way- of  counter^;laim  she  demands 
Judgment  for  services  rendered  in  caring 
tor  and  renting  the  land  In  question.  The 
plaintiff,  in  an  amendment  to  his  petition, 
alleges  that  the  labor  of  plaintiff  and  of 
each  of  bis  assignors  was  performed  by 
them  by  virtue  of  oral  agreements  made 
between  them  and  defendant,  by  which 
the  defendant  agreed  to  compensate  tbera 
for  their  labor  in  a  reasonable  amount. 
Tbe  Jury  found  specially  that  flbere  was 
nothing  due  plaintiff  for  rent,  but  that  he 
was  entitled  to  recover  fo88  for  labor  per- 


formed by  himself  and  bis  aaslgnoTB.  and 
that  defendant  was  entitled  to  recover  930 
on  her  counter-claim.  They  returned  a 
general  verdict  in  favor  ol  plaintiff  fur 
f  5S8.  Defendant  filed  a  motion  asking  the 
court  to  set  aside  the  general  verdict,  and 
render  Judgment  in  her  favor  for  fSO  and 
costs.  The  motion  was  overruled,  but 
Judgment  was  rendered  for  an  amount  $5 
less  than  the  general  verdict. 

The  record  submitted  in  this  court  does 
not  show  the  evidence  on  wbich  the  case 
was  tried.  The  questions  for  our  deter- 
mination are  raised  by  the  motion  of  de- 
fendant for  Judgment.  The  court  charged 
the  Jury,  in  regard  to  the  right  of  plain  tiff 
to  recover  tor  labor  performed,  as  follows : 
"(4)  You  are  instructed  that  before  the 
plaintiff  can 'recover- In  this  action  yoo 
must  be  satisfied  by  a  preponderance  of 
tbe  evidence  that  there  was  an  express 
agreement  between  tbe  plaintiff  and  tbe 
defendant  for  compensation  fur  serviceii. 
or  that  there  was  such  an  express  agree- 
ment between  defendant  and  one  or  more 
of  plaintiff's  alleged  assignors.  (5)  Ton 
are  instructed  that  if  you  find  anything 
for  plalntifl  on  the  alleged  claim  for  serv- 
ices you  can  flud  only  such  an  amount  as 
he  has  shown  by  a  preponderance  of  the 
evidence  herein  was  expressly  contracted 
for  by  tbe  defendant ;  and  If  you  find  from 
tbe  evidence  that  oo  such  express  contract 
was  entered  into'by  the  defendant,  or  flud 
that  such  express  contract  has  not  been 
shown  by  a  preponderance  of  the  evidence, 
then  plaintiff  cannot  recover  anything  on 
bis  claim  for  serviceH.  (6)  If  thedetandant 
had  conversations  with  the  plaintiB  or 
bis  assignors  as  to  remaining  and  work- 
ing for  her  for  compensation,  and  if  tbe 
parties  having  such  conversation  with  de- 
fendant from  the  language  employed  un- 
derstood and  expected  that  they  should 
remain  and  work  and  receive  pay  there- 
for, and  defendant  so  understood,  then 
them  was  in  effect  an  express  contract  be- 
tween defendant  and  the  parties  under- 
standing and  expecting;  but  it  there  were 
no  such  language  and  understanding  and 
expectation,  then  as  to  such  parties  there 
was  not  an  express  contract. "  A  special 
Interrogatory  was  submitted  tothejnry 
in  words  as  follows :  "  Do  yon  find  that 
there  was  an  express  cnn tract  made  be- 
tween tbe  plaintiff  and  defendant  for  pay- 
ment for  services  for  the  time  charged, 
and.  If  so,  when  was  rucb  contract  made? '' 
The  answer  was  as  follows:  "Nut  ex- 
press, 4>ut  implied,  at  several  times." 
Similar  interrogatories  in  regard  to  tbe 
services  rendered  by  the  assignors  of  plain- 
tiff were  submitted  and  aoHwered  tn  the 
same  manner.  The  answers  thus  given 
show  that  the  general  verdict  was  con- 
trary to  thefourthaud  fifth  paragraphs  ol 
the  charge.  By  tbose  paragraphs  the 
Jnry  were  told  that  plaintiB  could  not  re- 
cover tor  labor  performed  unless  an  ex- 
press agreement  to  pay  therefor  bad  been 
proven.  They  conformed  to  the  allega- 
tlouB  of  the  petition,  which  were,  in  eBect. 
that  tbe  labor  was  performed  under  an 
oral  agreement,  by  which  defendant  had 
agreed  to  pay  tor  it  a  reasonable  amount. 
The  Jnry  were  Instructed  by  the  sixth  par- 
agraph of  the  charge  that  conversations 
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wltb  defendant,  from  which  ahe  and  the  I 
persons  who  performed  the  labor  uuder- 
Btuod  that  they  were  to  perform  It  and 
receive  pay  therefor,  woold  be  In  effect  an 
expreus  contract.  It  f oliowe  that  the  jury 
found  that  there  was  not  only  no  verbal 
af^reement  between  the  particB,  bat  that 
there  was  no  conrersatlon  from  which 
they  might  infer  that  the  labor  was  to  be 
performed  and  paid  for,  as  claimed.  It  ia 
true  that  in  euch  cases  there  might  be  an 
Implied  agreement  for  compensation, 
(Cowan  V.  MuHgrave,  78  Iowa,  888, 86  N. 
W.  Kep.  490;  Magarteil  v.  Magarreli,  74 
Iowa,  881.  87  N.  W.  Rep.  Ml;)  bat  the 
jury  were  told  In  effect  that  an  implied 
ajcreement  waa  not  saffldent,  and  that, 
unless  an  express  agreement  bad  been  es- 
tubllsbed,  they  mast  find  for  defendant. 
No  exception  was  taken  to  that  instrac- 
tion.  Neither  party  complains  of.  it,  and 
It  must  be  regarded  as  thelaw  of  the  case. 
Buii-d  V.  Railway  Co.,  55  Iowa.  124,  7  N. 
AY.  Kep.  460;  Browne  v.  Hlclcie,  68  Iowa, 
S32,  27  N.  W.  Rep.  276.  The  special  findings 
(«bow  clearly  that  under  the  charge  given 
the  general  verdict  should  have  been  for 
the  defendant  in  the  sum  of  $50.  The 
court  therdore  erred  in  not  sustaining  the 
motion  of  defendant  to  set  aside  the  gen- 
eral  verdict  and  render  ]adgment  In  her  fa- 
vor for  the  amount  stated.  Hardin  v. 
Branner,  %  Iowa.  368;  Cooper  v.  McKee, 
53  Iowa,  242.  5  N.  W.  Rep.  121.  The  Judg- 
ment  of  the  district  cnurt  ia  i-eversed.  and 
tlie  cause  is  remanded,  with  directions 
that  a  judgmeut  be  entered  tor  defendant 
lo  harmony  wltb  this  opinion. 


Kenobha  Stove  Co.  v.  Sbedd.    Bridob  et 

al.  V.  Same.    Buudett  et  a/,  v.  Same. 

{SujnmM  Court  of  Iowa.     May  31, 1891.) 

OARxisHME:rr  —  A!«svik  or  OABXisan  —  Jodo- 
ME  NT— Judicial  Soitiam — DocvMBmABT  Bvi- 

SBNCB. 

1.  Under  Code  lows,  1 11860,  i»ovldiiig  that  in 
servings  writ  of  attschmflnt  thesherifi  sosll  talce 
the  answers  of  the  garnishee  when  leouested  In 
writing  by  the  plaintiff,  the  request  In  writing 
is  not  essential  to  the  Jurisdiction  of  the  sheriff 
to  talce  the  answer  of  the  garnishee. 

2.  The  attachment  continnes  in  foroe  until  it 
is  set  aside,  and  no  order  sustaining  the  attaoh- 
ment  is  essential  to  the  validity  of  tlie  proceed- 
ings against  the  garnishee. 

3.  Under  Code  Iowa,  i  8975,  as  amended  by 
chapter  58,  ISth  Gen.  Assem.,  providing  that  no 
]udg3ient  shall  be  entered  against  the  garnishee 
nntil  the  defendant  has  had  lOdays'  notice  of  the 
proceeding,  the  notice  may  be  given  iMfore  the 
answer  of  the  gamiahee  has  been  talten. 

4.  On  Um  trial  of  the  oaae  against  the  gar- 
nisbee  the  court  will  take  ludioial  notice  of  the 
proceedings  against  the jprinoipal  defendant 

5.  Where  a  oertlilea  copy  of  the  record  of  a 
convi^ance  Is  offered  In  evidence,  an  objection  to 
it  as  incompetent,  irrelevant,  and  immaterial  is 
not  sufficient  to  raise  the  point  tliat  no  founda- 
tion has  been  laid  for  the  aiomissfon  of  tlie  copy. 

e.  Where  the  copy  Is  offered  by  one  not  en- 
titled to  the  possession  of  the  original  Uke  copy 
is  admissible  without  preliminai?  proof. 

7.  The  assignment  of  a  mortgage  is  entitled 
to  record  as  a  conveyance.  Following  Parmenter 
r.  Oaklev,  09  Iowa,  888,  iS8  N.  W.  Rep.  66S. 

8.  Where  a  question  calls  for  incompetent 
testimony,  the  failure  of  the  witaeaa  to  answer 
that  pitrt  of  the  question  cores  tlie  error  in  over- 
ruling an  objection. 


9.  On  the  trial  of  the  case  against  the  gai  - 

nlshee  it  is  not  yror  for  the  coort  to  tell  the  Jury 
that  he  had  been  garnished  by  attaching  cred- 
itors, and  had  appeared  smd  answered  as  gar- 
nishee^ese  facts  appearing  of  record  in  the  case. 
10.  Where,  to  defraud  creditors,  a  garnishee 
has  received  a  note  made  to  t^e  dobtor  by  a  third 
person,  and  one  made  by  the  detAor  himself,  and 
secured  by  mortgage  on  his  property,  the  garr 
nishee  is  liable,  though  he  has  received  no  money 
on  the  notes,  and  he  cannot  claim  that  by  reason 
of  the  fraud  he  acquired  no  title  to  the  notes. 

Appeal  from  district  court,  Linn  conn- 
ty;  J.  H.  Preston,  Judge. 

The  plaindfls  named  in  the  titles  of  the 
actions  Involved  Jn  this  appeal  brouKht 
suit  against  J.  R.  BllUngs,  and  caused  J. 
A.  Shedd  to  be  served  with  process  of  gar- 
nishment. He  made  answer  to  tbeques- 
tiuns  prescribed  by  the  statute  to  be  pro. 
pounded  to  a  garnishment  by  the  sheriff 
serving  the  garnishment  process,  in  which 
be  denied  indebtedness  to  the  defendant 
In  attachment.  Issue  was  taken  upon  the 
garnishee's  answer  by  the  plaintiffs,  who 
alleged  that  the  garnishee  held  certain 
promissory  notes.— one  secured  by  mort- 
gage, which  the  garnishee  has  negotiated, 
and  another  without  security.— both  be- 
ing fraudulently  given,  and  received  by 
the  garnishee  to  binder  and  delay  the  cred- 
Itora  of  Billings  and  especially  the  plain- 
tiff. After  answer  and  amended  answer 
by  the  garnishee  to  the  pleadings  of  the 
creditors,  and  a  demurrer  thereto,  the 
causes  were  consolidated,  and  together 
tried  to  a  Jui-y.  and  a  verdict  and  judg- 
ment had  In  each  case;  the  garnishee  ap- 
pealing In  each. 

RIekel  &  Croaker,  for  appellant.  ChaM. 
A.  Ct&rk,  lor  appellees. 

Beck,  C.  J.  1.  The  objection  to  the  Judg- 
ments in  these  cases  will  be  considered  in 
the  order  their  discussion  by  counsel. 
The  facts  involved  will  be  stated  In  con- 
nection with  the  conaiderution  of  the  sev- 
eral qnestious  presented  In  argument  by 
counsel. 

2.  The  plaintiffs  demurred  to  certain 
matters  pleaded  In  the  garnishee's  answer 
as  defeuites  tu  the  proceeding  by  garnlsb-r 
ment.  One  of  these  Is  to  the  effect  that 
tha  plaintiffs  gave  no  written  directions 
to  the  Hheriff  to  take  the  answer  uf  the 
garnishee.  The  demurrer  raises  the  ques- 
tion whether  a  written  notice  to  the  sher- 
iff is  necessary  to  give  him  Jurisdiction  to 
require  the  garnishee  to  answer.  Code.  $ 
21180,  provides  that "  when  the  plaintlQ,  In 
writing,  directs  the  sheriff  to  talte  answer 
of  the  garnishee,  the  sheriff  Rhall  put  to 
the . garnishee  the  following  questions: 
»  •  •"  Is  the  written  direction  of  the 
plaintiffs  necessary  to  confer  power  upon 
tlie  sheriff  to  take  the  answer  of  the  gar- 
nishee? "yiut  power  is  conferred  by  the 
statute  in  cases  wherein  attachment  is- 
sues, and  is  exercised  by  means  of  the  writ 
of  attachment,  which  identities  the  subject 
of  the  exercise  of  the  power.  The  statute 
is  the  source  of  power,  the  writ  the  instru- 
ment for  its  exercise,  and  the  written  no- 
tice is  the  prwclpe  directing  and  demand- 
ing the  discharge  of  the  power  conferred 
and  thedvty  imposed  by  the  statute.  The 
service  of  garnishment  process,  and  the 
taking  of  the  garnishee's    answers,  ara 
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matters  pertaining  to  the  execution  of  the 
writ.  Code,  {  2975.  It  will  be  readily  seen 
that  the  written  directiun  ut  the  plalntiffa 
duea  not  confer  power  or  authority  upon 
the  aheritl.  Ita  purpose  is  to  direct  the 
performance  ol  duty  and  thb  exercise  of 
authorty  in  plaintUI's  behalf,  just  as  pr^ 
cipe  wasformerly  use  in  legal  proceedings. 
It  is  intended  for  the  protection  of  the 
sheriff,  nut  to  gire  him  power.  It  follows 
that  the  failure  ot  the  plaintiffs  to  give  him 
written  directions  does  not  Inralidate  his 
acts.  Van  Fossen  v.  Anderson,  8  iowa, 
251,  cited  by  connsel  for  the  gamlshee,  sup- 
ports the  foregoing  views.  It  Is  a  case 
where  no  writ  of  attachment  has  been  is- 
saed.  It  was  held  tbafwlttaoat  a  writ 
of  attachment  the  sheriff  *  *  *  bad  no 
authority  or  right  *  *  *  to  taken  his 
[garnishee's]  answer."  The  question  of 
the  effect  of  the  want  of  the  written  diroe- 
tlon  to  the  sheriff  is  not  in  the  case. 

8.  The  gamlBhe«  pleads  as  a  defense 
that  no  order  was  ever  made  by  the  court 
sustaining  the  attachment.  None  was 
necessary.  The  attachment  was  valid, 
and  remained  so,  not  having  been  set 
aside,  nor  having  wholly  discharged  Its 
office,  and  become  ftiactus  otScio.  Its  va- 
lidity appearing,  will  be  presumed  to  con- 
tinue until  the  contrary  is  shown.  It  re- 
quires no  order  of  the  cenrt  to  perpetuate 
Its  validity. 

4.  It  Is  alleged  in  the  garnishee's  answer 
that  the  defendant  In  the  case  was  not 
served  with  the  notice  required  by  the 
amendment  to  Code,  §  2976,  made  by  chap- 
ter 58, 18th  Oen.  Assem.,  which  provides 
that  no  Judgment  shall  be  entered  against 
the  garnishee  until  the  defendant  has  had 
10  days'  notice  of  the  proceedings.  The 
answer  i-eters  to  certain  notices  given,  the 
garnishee  alleging  them  to  be  Insufficient, 
for  the  reason  that  no  cause  was  pending 
against  the  garnishee,  and  his  answer  had 
not  been  taken,  and  no  issue  was  raised 
In  the  garnishment  proceedings.  It  ap- 
pears from  the  record  that  the  notices  re- 
ferred to  in  the  garnishee's  answer  were 
served  long  before  the  time  prescribed  by 
the  statute.  We  think  they  are  in  com- 
pliance with  the  law. 

6.  It  Is  insisted  that  the  pleadings  and 
evidence  do  not  sustain  the  Judgment, 
for  the  reason  that  It  is  not  alleged  or 
proven  that  the  plaintiffs  were  existing 
creditors  of  Billings.  It  must  be  remem- 
bered that  the  garnishment  proceedings 
are4n  the  identical  case  in  which  claims 
were  sued  upon  and  Judgments  rendered 
agalnstBIIIings.  The  Judgments  are  sure- 
ly evidence  that  the  holders  thereof  are 
creditors  of  Billings,  and,  as  these  Judg- 
ments are  in  the  very  cases  wherein  the 
garnishment  proceedings  were  bad,  the 
record  whereof  was  before  the  A>urt,  Judi- 
cial notice,  without  pleading  or  proof, 
was  properly  taken  of  the  facts  shown  by 
the  Judgment.  The  garnlnbee's  cases  are 
brought  to  enforce  the  Judgments  they 
are  proceedings  in  execution  of  the  pro- 
cess  issued  upon  the  Judgments.  Surely 
in  the  trial  of  all  issues  arising  thereon  the 
court  will  take  notice  of  the  Judgments 
without  profert  thereof.  Farrington  v. 
Sexton,  48  Mich.  465,  5  N.  W.  Rep.  fi54; 
Waples,  Attachm.  379;  State  r.  Schilling.  I 


14  Iowa,  466;  State  v.  Bowen,  16  Kan. 
476;  Farrar  v.  Bates,  65  Tex.  193. 

6.  Certified  copies  of  the  record  of  certain 
conveyances  made  to  or  by  the  gamisbee 
and  Bixby,  who  had  executed  a  note  to 
Billings  for  $9,000,  alleged  to  have  been 
fraudulently  transferred  to  the  garnishee, 
were  admitted  in  evidence  over  the  objec- 
tions of  garnishee,  based  upon  the  ground 
that  the  evidence  is  "  incompetent,  irrele- 
vant, and  immaterial."  It  is  now  insisted 
that  the  evidence  was  erroneously  admit- 
ted for  the  reason  that  it  Is  secondary  evl- 
deuce,  and  no  foundation  for  the  admis- 
sion of  copies  was  laid.  But  the  objration 
was  not  made  in  the  court  below,  where 
the  evidence  was  offered,  and  ia  nut  cov- 
ered by  the  objection  based  upon  the  al- 
leged incompetency,  irrelevancy,  and  im- 
materiality of  the  evidence.  It  cannot  be 
now  be.  considered  in  this  coart.  Home- 
stead Co.  V.  Onncombe,  51  Iowa,  525.  1 
N.  W.  Rep.  726.  "Secondary  evidence  not 
objected  to  becomes  in  effect  primary  evi- 
dence. "  Moore  V.  McKinley,  80  Iowa.  367, 
14  N.  W.  Rep.  768;  Jaffray  v.  Thompson, 
66  Iowa,  826,  21  N.  W.  Rep.  659;  White  t. 
Smith,  54  Iowa,  288,  6  N.  W.  Rep.  284. 

7.  But,  as  the  plaintiffs  did  not  haTe 
possession  or  control  of  the  original  pa- 
pers, and  had  no  right  thereto,  the  copies 
of  the  record  were  admissible  without  pre- 
liminary proof.  Blxby  v.  Carskaddon,  55 
Iowa,  537,  8  N.  W.  Rep.  364;  McNichoIa  v. 
Wilson,  42  Iowa,  885;  Carter  v.  Davidson, 
78  Iowa,  45,  81  N.  W.  Rep.  WR. 

8.  One  of  the  instruments,  of  which  a 
copy  was  admitted  in  evidence,  was  the 
assignment  of  a  mortgage.  The  connsel 
for  the  garnishee  insist  that  the  record  of 
such  au  instrument  Is  not  required  by 
law.  But  this  court  has  held  otherwise. 
Parmenter  v.  Oakley,  69  Iowa,  888,  28  K. 
W.  Rep.  663;  Bowling  r.  Cook,  89  Iowa, 
200;  Comog  y.  Fuller.  80  Iowa,  212;  Mc- 
Clure  V.  Burris,  16  Iowa,  591 ;  Bank  v.  An- 
derson, 14  Iowa,  544. 

9.  Billings,  defendant  in  the  case,  was  a 
witness.  The  abstract  shows  the  follow- 
ing question,  objection  thereto,  ruling 
thereon,  and  the  answer  of  the  witness: 
"Int.  No.  4.  Have  you  stated,  since  yonr 
first  deposition  or  testimony  In  this  cose, 
that  of  the  money  referred  to  in  the  fore- 
going Interrogatories,  paid  yon  by  Blx- 
by. yon  sent  one  thousand  dollars  by  said 
Btxhy  to  James  A.  Shedd,  in  Algona,  im- 
mediately after  the  alleged  consummation 
6f  the  sale  of  said  stctck  ol  goods?  and 
state  whether  or  not  you  did  In  fact  send 
said  sum  of  one  thousand  dollars,  paid 
you  by  Bixby  on  the  sale  of  the  guods  to 
said  Shedd,  at  Algona,  immediately  after 
said  pretended  sale  was  consummated  as 
aforesaid.  (Objected  to  by  the  garnishee 
defendant  as  incompetent.  Irrelevant,  and 
Immaterial.  The  objection  overruled, 
and  the  garnishee  defendant  excepts.) 
Ans.  It  is  now  difficult  for  me  to  recall  or 
say  what  I  have  said  without  being  re- 
ferred to  time,  place,  and  person ;  but  I 
did  in  fact  send  one  thousand  dollars  In 
currency  to  James  A.  Shedd,  in  Algona, 
Iowa,  by  J.  A.  Bixby,  immediately  after 
I  had  sold  the  goods  to  Bixby  at  Cedar 
Rapids. "  It  is  insisted  that  the  court  t»e- 
low  erred  in  overruling  the  objection  to 


Digitized 


by  Google 


Iowa.) 


QUINN  V.  CAPITAL  INS.  00. 


935 


tbe  qoestion.  Let  it  be  admitted  that  the 
qaestlon  ahonld  not  have  been  asked,  for 
tlie  reaeon  urKed  by  counsel,  namely,  that 
It  called  fnr  declarations  and  admissions 
made  by  BillingrH, subsequent  to  the  trans- 
actions between  Billings  and  Shedd, 
broagbt  In  question  in  this  acMon.  Bat 
as  the  witness  was  unable  to  answer  tbe 
question,  and  did  not  answer  it,  no  preju- 
dice resultetl.  Tbe  actual  answer  of  the 
witness  was  the  statement  of  a  fact  occur- 
ring before  the  action  was  commenced. 
No  objection  was  made  to  this  answer 
in  any  form  or  on  any  ground.  It  can- 
not be  complained  of  now. 

10.  The  court,  in  stating  the  Isenes  in 
the  caw,  informed  the  Jury  that  plaln- 
titf'a  attaching  creditors  had  garnished 
Sbedd,  who  appeared  and  answered  as 
garnishee.  It  is  Insisted  that  this  instruc- 
tion assumes  taciM  and  recites  them  to  tbe 
jary.  Tbe  facts  stated  appeared  of  record 
in  the  case,  about  which  there  was  not 
and  could  not  be  any  controversy.  The 
court  rightly  stated  tbem  to  the  Jury. 

11.  The  court  directed  the  jury  that  if 
they  found  Sbedd,  the  garnishee,  accepted 
a  note  made  by  Billinm.  and  another 
made  by  Bixby  to  Blllinsrs,  with  tbe  pur- 
pose of  defrauding  Billinds'  creditors, 
Shedd  is  liable  as  garnishee.  Counsel  for 
tbe  garnishee  tbinlc,  and  asked  tbe  coart 
to  so  inform  the  jury,  which  was  refused, 
that  Shedd  is  not  liable  unless  he  re- 
ceived something  on  the  notes,  or  Bill- 
ings bad  made  payment  thei-eon.  Counsel 
Insist  that  if  the  transaction  a»  to  the 
noteswere  fraudulent,  Shedd  had  no  prop- 
erty in  tbem,  and  therefore  recovery  can- 
not be  had  against  bim  in  this  case.  But 
it  is  a  familiar  rule  of  the  law  that  par- 
ties to  fraud  will  not  be  i>ermitted  to  set 
it  up  in  an  action,  or  gain  any  advantage 
from  it.  As  between  Shedd.  Billings,  and 
Blxby.  they  could  not  allege  that  the 
transaction  was  fraudulent,  and  Shedd 
cannot  shield  himself  from  liability  by 
pleading  his  own  fraud.  He  would  not  be 
permitted  to  hold  property  on  the  ground 
that  be  committed  larceny  to  acquire  It; 
nor  will  he  be  permitted  to  escape  liabili- 
ty in  this  case  on  tbeground  of  his  fraudu- 
lent acts  in  concert  with  Billings  and 
Bixby.  The  rulings  on  these  instrdctions 
are  correct. 

12.  The  district  court  gave  thefollowing 
instructions  to  tbe  Jury,  which  in-  com- 
plained of  by  counsel  for  the  garnishee: 
"(8)  Fraud  will  not  be  presumed,  but 
must  be  proved  by  the  party  chai-ging  It; 
and  if  tbe  facts  upon  which  the  charge  In 

Eredicated  are  or  may  be  consistent  with 
onesty  and  purity  of  intention,  then  the 
charge  of  fraud  will  fall."  This  Instruc- 
tion, considered  with  another  directing 
the  Jury  as  to  their  duty  in  weighing  the 
evidence  In  case  of  conflict,  we  think  fair- 
ly presents  tbe  rule  of  the  law  directing 
tbe  jury  in  the  discharge  of  their  duty. 
We  think  the  Instructions  correct.  An  in- 
struction asked  by  connsel  for  the  gar- 
nishee, applicable  to  tbe  same  subject, 
presents  a  rule  not  rwugnized  by  tbe  law, 
wbich  would  tend  to  protect  frauds.  It 
was  rightly  refused. 

13.  It  is  lastly  insisted  that  the  evidence 
fails  to  support  tbe  verdict.    To  say  the 


most  of  the  case  that  can  be  said,  it  is 
one  of  conflict  of  evidence,  which  might 
leave  some  minds  in  doubt.  It  cannot  be 
said  that  there  is  such  an  absence  of  evi- 
dence as  will  authorise  us  to  interfere. 
Affirmed. 


Qaam  v.  Capital  Ins.  Co. 

{Svintme  Court  of  Iowa.    May  SI,  1891.) 

Appeai/— Final  Okders— Mkhits. 

Where  a  demurrer  to  tbe  petition  was  over- 

mled,  and  the  order  overruling  tne  demurrerwas 

set  aside  on  motion,  and  a  motion  to  strike  out 

this  motion  was  orerraled,  the  case  stands  upon 

the  petition  and  demurrer  as  at  first,  and  the 

questions  determined  by  the  ooart  in    making 

saoh  orders,  buing  apart  from  the  ri^bt  of  plain- 

tiifs  to  recover  upon  the  petition,  did  not  affect 

the  merits  of  the  cause,  and  are  not  final  ordes^ 

which  will  sustain  an  appeal. 

Appeal  from  district  court,  Lee  county; 
J.  M.  Caset,  Jndge. 

Action  upon  a  policy  ol  insurance.  A 
demurrer  to  the  petition  was  overruled, 
and  tbe  order  overruling  the  demurrer 
was  set  aside  on  motion,  and  a  motion  to 
strike  tbe  motion  to  set  aside  tbe  order 
overrnllng  the  demurrer  was  overruled. 
From  these  orders  made  on  tbe  motions 
plaintiff  appeals. 

R.  M.  Marshall,  for  appellant.  Reed  Jt 
Reed,  for  appellee. 

Beck,  C.  J.  1.  The  abstract  recites  the 
facts  In  the  following  language:  "  And  on 
the  9tb  day  of  March,  1888,  tbe  defendant 
filed  a  demurrer  to  the  plaintiff's  petition, 
because  it  appears  that  tbe  contract  of  in- 
snrance  provides '  that  no  suit  or  action 
on  this  policy,  for  tbe  recovery  of  any 
claim,  shall  be  sastained,  unless  com- 
menced within  twelve  mouths  next  ensu. 
Ing  after  the  fire.'  That  it  appears  by 
said  petition  that  the  fire  occurred  in  Feb* 
ruary,1886,  and  this  action  was  not  com- 
menced within  twelve  months  next  ensu- 
ing after  the  flre.  That  at  the  October 
term, A. D.  1889,  •  •  •  thecourt  •  •  • 
made  tbe  following  order:  '  The  demurrer 
of  defendant  having  been  submitted  to  tbe 
court,  and  taken  under  advisement,  and 
the  conrt  having  examined  the  same,  and 
being  fully  advised  in  the  premises,  over- 
rules the  said  demurrer."*  At  tbe  next 
term  tbe  defendant  filed  a  motion  to  set 
aside  the  order  overruling  defendant's  de- 
murrer, stating  the  grounds  in  tbe  follow- 
ing language:  "Fint.  When  said  order 
was  made,  another  suit  was  pending  be- 
tween the  same  parties  upon  tbe  same 
cause  of  action,  and  was  being  prosecuted, 
and  this  cause  had  been  abandoned,  and 
was  understood  as  not  betng  prosecuted. 
Second.  When  said  order  was  made  the 
records  of  this  court  showed  plaintiff  was 
Boa  cumpoa  mentis,  and  was  incapable  of 
prosecuting  the  action,  except  by  guard- 
ian. The  defendant  refers  to  tbe  records 
of  this  court  in  the  insane  proceedings  re- 
latiiig  to  plaintiff,  and  makes  the  same  a 
part  hereof,  as  though  ben>in  set  out. 
Third.  Said  order  was  irregularly  entered 
by  the  clerk.  Noorderwasmadeorsiipied 
at  the  October  term,  1888,  of  the  court, 
when  the  same  purports  to  have  been 
made,  but  was  made  after  the  adjourn- 
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ment  of  said  term,  aad  entered  by  tbe 
derk."  The  abstract  abowa,  In  tbe  fol- 
iowlDK' language,  that  thie  motion  was 
assailed  by  a  motion  to  strilie  and  (or  a 
defauit:  "Plalntifl  moves  the  court  to 
strike  from  tbe  files  in  tbis  cause  the  mo- 
tion of  pendant  filed  December  9,  1889, 
asking  tbe  court  to  set  aside  and  vacate 
tbe  order  overruling  tbe  demurrer  entered 
at  tbe  last  term  of  this  court,  because  said 
motion  Is  sham  and  irrelevant,  and  made 
for  tbe  purpose  of  gaining  time,  and  is 
made  too  late,  and  is  not  antborized  by 
law,  and  because  no  motion  for  rehearing 
is  made;  and,  subject  to  tbis  motion, 
plaintiff  further  asks  defauit  and  judgment 
against  defendant  because  it  is  apparent 
from  the  record  thatdefendant'sademurrer 
was  overruled  at  the  last  term  of  this 
court,  and  that  no  answer  was  filed  at  the 
last  term  of  this  court,  and  that  no  an- 
swer was  filed  as  by  law  allowed,  nor  any 
pleadings,  save  said  sham  and  Irrelevant 
one,  whose  sole  purpose  is  delay,  has  been 
filed,  and  no  time,  by  agreement  or  other- 
Wisp,  has  been  made  extending  tbe  time 
tor  filing  an  answer,  and  plaintiff  is  entl* 
tied  to  a  default  and  Jadgment  against 
said  defendant."  Plaintiff's  motion  to 
strike  and  for  a  default  was  overraled,and 
defendant's  motion  to  set  aside  tbe  order 
overmling  the  demurrer  of  defendant  was 
sustained. 

2.  It  will  be  observed  that  at  the  end  of 
all  these  motions  and  rulings  tbe  case 
stands  upon  tbe  petition  and  demuri-er 
thereon.-  Tbe  order  overruling  the  de- 
murrer being  set  aside,  tbe  questions  raised 
by  the  demorrer  remained  undetermined. 
Now,  it  Is  very  plain  that  the  qnestion  de- 
termined by  the  court  in  setting  aside  the 
order  uvermling  tbe  demurrer  was  based, 
not  upon  any  gronnd  involving  tbe  rights 
of  the  plaintiff  to  recover  on  tbe  petition, 
or,  if  on  the  insofflclency  ottbe  petition,  on 
tbegroondsset  out  in  tbe  demurrer.  The 
questions  pertain  to  matters  not  affecting 
tbe  rlsbtot  plaintiff  to  recover  on  tbe  peti- 
tion, bat  to  matters  dehors  the  record, 
or  npon  irregularity  in  entering  tbe  order. 
These  were  all  matters  pertaining  to  tbe 
practice  course  of  proceeding  in  the  case, 
and  did  not  pertain  to  or  affect  the  rights 
of  tbe  parties  to  remedies  or  defenses,  if 
pursued  as  required  by  law.  Tbe  same  ce- 
marks  are  applicable  to  tbe  order  over- 
ruling tbe  motion  to  strike  and  lor  a  de- 
fault made  by  plaintiff.  Tbe  retasal  to 
strike  defendant's  motion  raises  tbe  very 
same  questions  just  considered,  which 
weredfcided  In  sostaining  that  motion. 
Another  motion  refusing  the. default  was 
overruled  upon  tbe  ground  tbat  thenm- 
tion  to  set  aside  tbe  order  overruling  tbe 
demurrer-  ought  to  be  and  was  set  aside. 
The  orders  were  not  final  Judgments,  nor 
do  they  affect  substantial  rights  by  deter- 
mining the  action,  and  preventing  judg- 
ment from  which  an  appeal  may  be  taken, 
nor  do  they  involve  the  merits  of  the  case, 
nor  materially  affect  its  final  decision. 
Therefore,  under  sections  8163, 3164,Cude,  no 
appeal  lies  from  these  orders.  Afterthemo- 
tions  were  all  disposed  of,  and  tbe  orders 
were  all  made  and  carried  into  effect,  tbe 
case  stands  for  decision  on  its  merits.  It 
rests  upon  a  demurrer  to   the  petition. 


Upon  tbis  pleading,  as  upon  other  plead- 
ings which  tbe  parties  may  file  under  tbe 
rules  recognized  by  tbe  law,  tbe  cause  is 
for  trial  In  the  court  below  upon  its  merits, 
if  It  shall  be  so  presented  by  the  pleadings 
of  the  parties.  It  is  plain  that  no  appeal 
in  tbe  case  con  he  taken  from  the  order 
complained  of  by  plaintiff.  This  point  is 
not  raised  by  defendant,  but,  as  It  Is  Juris- 
dictional, we  are  required  to  consider  it, 
and  avoid  exercising  authority  in  a  case 
wherein  we  have  no  Jurisdiction.  Tbe 
appeal  is  dismissed. 


FiSBEB  V,  MOBCKB  Ct  at. 

(Supreme  Court  of  Iowa.   Hoy  21, 189L) 

EnCTKSMT— IBSOBS— iMBTKOcnom. 

1.  In  an  action  to  leoover  posseosion  of  a 
strip  of  land,  which  plaintiff  oontends  is  a  part 
of  aectton  U  and  defendant  of  section  14,  and  to 
which  defendant  also  claims  title  by  prescription, 
where  by  undisirated  evidence  it  appears  that  In 
proceedings  under  the  statute  between  the  same 
parties  to  fix  the  boondary  lines  between  the  two 
sections  the  fact  had  been  adjudicated  that  the 
strip  In  question  wafc  a  part  of  section  16,  It  was 
not  error  for  the  court  to  submit  to  the  Joiy  only 
tlie  issue  as  to  whether  defendant's  possession  of 
the  land  had  been  such  that  the  action  was  barred 
by  limitation. 

2.  Tbe  plaintiff's  title  being  established  by 
undisputed  evidence,  it  was  not  error  for  the 
court  to  refuse  to  submit  the  question  as  to  that 
issue  to  the  Jury.  • 

Appeal  from  district  court,  PlymoDtb 
county;  Scott  M.  Ladd.  Judge. 

Action  to  recover  possession  of  "  a  strip 
of  land  oft  of  tbe  east  side  of  the  north- 
east quarter  of  section  15,  township  90, 
range  45,  Plymouth  county,  Iowa,"  and 
damages  for  tbe  detention  thereof.  Au- 
swer  denying  generally,  and  alleging  that 
the  defendant  Frederick  Muecke  is  the 
owner,  and  has  been  In  actual,  open,  no- 
torious, and  adverse  possession  since 
May,  1874,  claiming  under  titie  thereto 
as  a  part  of  tbe  land  purchased  by  bim  of 
the  Agricultural  College  of  Iowa.  Reply 
denying  tbat  defendant  took  possession 
"under  claim,  or  color  of  title."  Trial  to 
a  Jury. '  Verdict  and  Judgment  for  plain- 
tiff.   Defendants  appeal. 

Martla,  Oayaor  &  Scott  and  Argo  St 
McDu/Be,  for  appellants.  Dvrley  <f  .Sain- 
mis  and  J.  S.  Latbrop,  tor  appellee. 

Given,  J.  1.  Plaintiff  claims  the  land  in 
question  as  a  part  of  the  north-east  quar- 
ter of  section  15,  and  defendant  claims  it 
as  a  part  of  the  north- west  quarter  of  sec- 
tion 14.  It  is  manifest  from  the  record 
that  neither  party  relied  upon  the  failure 
of  the  other  to  show  ownership  of  tbe 
quarter  section  to  which  be  claimed  tbe 
land  in  dispute  belonged.  Tliere  is  no 
conflict  as  to  their  ownership  of  tbe  qoar- 
ter  sections  claimed  by  them  respectively. 
The  real  controversy  is  as  to  which  of 
these  quarters  the  strip  of  land  In  ques- 
tion belongs.  Tbe  testimony  shows  with- 
out conflict  that  plaintiff  was  in  posses- 
sion of  the  land  in  controversy  for  more 
than  10  years  prior  to  the  commencement 
of  this  action,  and  that  a  proceeding  was 
bad  wherein  tbis  plaintiff  was  plaintiff 
and  this  defendant  was  a  defendant,  in 
the  district  court,  to  establish  the  corners 
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to  sectluuH  10, 11, 14,  and  16,  townsbip  90, 
range  45,  aiid  tbe  boundary  lines  between 
said  sections  as  authorised  by  statute; 
and  tliat  a  decree  was  entered  establisb- 
liig  the  line  between  sections  14  and  15  so 
as  to  include  tbe  strip  of  land  in  question 
as  a  part  uf  the  nurtli-eust  quarter  of 
section  15.  These  tacts  appearing  with- 
out  conflict,  tbe  court  properly  submitted 
the  case  upon  tbe  single  inquiry  -  as  to 
wbetber  defendants'  possesKiou  ot  the 
land  in  question  bad  been  such  as  that 
tbe  statute  of  limitations  had  run  in  favor 
ot  defendant  Frederick  Mueclte,  "giving 
blm  tbe  right  to  said  la  ml  under  what  la 
l^nown  In  tbe  law  as '  title  by  prescrip- 
tion.'" 

2.  Appellant  complains  that  tbe  court 
did  not  submit  tbe  question  of  plaintiff's 
title,  and  that  tbe  plaintiff  tailed  to  show 
title,  to  tbe  north-east  quarter  of  section 
15.  PlalntitI  claimed  under  and  showed 
tbe  grant  of  the  United  States  to  this 
state,  May  16, 1856,  to  aid  In  constructing 
certain  lines  of  railways ;  the  grant  from 
the  state  to  tbe  Iowa  Falls  &  Sioux  City 
Railroad  Company  of  all  ot  section  15, and 
conveyances  by  said  company  to  plaintiff 
of  the  north-east  quarter  of  section  15. 
This  evidence  of  title  was  undisputed,  and 
there  was  no  question  to  submit  to  tbe 
]ury  with  respect  to  it.  By  the  proceed- 
ing to  establish  corners  and  boundary 
lines  it  was  Judicially  determined  that  the 
strip  of  land  in  question  was  a  part  of  tbe 
north-oast  quarter  of  section  Id,  and  the 
only  question  remaining  in  this  case  was 
wbetber  tbe  defendant  Frederick  Muecke 
bad  acquired  title  by  prescription.  He  never 
claimed  to  own  or  be  entitled  to  the  posses- 
sion of  more  than  thenortta-westqnarterof 
section  14,  and  only  claimed  this  strip  of 
land  because  be  believed  it  was  a  part  of 
that  quarter.  It  is  not  a  part  of  that 
quarter,  and  therefore  be  not  only  never 
liad  color  of  title  to  it,  but  never  held  It 
by  claim  of  right  adversely  and  liostile  to 
the  true  owner.  His  possession  is  identi- 
cal with  that  in  Grube  t.  Wells.  34  Iowa, 
148.  We  discover  no  errors  in  giving  and 
refusing  instructions,  and  we  tbink  tbe 
case  was  correctly  submitted,  and  that 
tbe  judgment  of  the  district  court  should 
be  affirmed. 


Johnson  y.  Knudtbon. 
(Supreme  Court  of  Iowa.    Msy  28, 1891.) 

RbVBW  OS  AFPKAI/— FSBSUMmOSB, ' 

In  trover,  tbe  answer  alleged  that  defend- 
ant was  the  owner  of  the  tax>perty  under  an  ab- 
solute bill  of  sale  executed  to  bim  by  plaintiff. 
In  a  second  oonnt  defendant  alleged  tbat  he  held 
the  property  as  mortgagee,  taoA,  with  plainUfl's 
einiseat,  had  sold  it  to  pay  the  debt.  The  execu- 
tion of  the  bill  of  sale  was  admitted,  but  tbe  par- 
ties disagreed  as  to  the  purpose  for  which  It  was 
made.  Beld,  the  evidence  not  having  been  pre- 
served, that  the  court  on  appeal  cannot  say  that 
there  was  error  in  refusing  to  charge  that  plain- 
tilt  had  tbe  bnraen  of  proving  that  the  Dill  of 
sale  was  Intended  as  a  mortgage  only,  nor  in 
charging  that  the  burden  was  on  defendant  to 
show  a  sale  of  the  property  to  him. 

Appeal  from  district  court.  Worth  coun- 
ty; John  C.  Sbkkwin,  Judge. 

Action  at  law  to  recover  damages  for 
tbe  alleged  wrongful  conversion  ot  three 


horses,  one  set  ot  double  harness,  and  a 
calf.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiff  for 
f  126.    Defendant  appeals. 

Picketing'  <fe  Hartley,  for  appellant.  L. 
S.  Butler,  lor  appellee. 

Both  ROCK,  J.  The  petition  is  in  tbe  or- 
dinary form  of  an  action  for  the  wrongful 
conversion  of  personal  property.  An 
amendment  to  the  petition  was  filed  claim- 
ing a  small  aipount  for  work  and  labor 
performed  by  plaintiff  for  tbe  defendant. 
The  original  answer  in  the  case  is  a  g^ener- 
a1  deninl,  and  a  counter-claim  for  certain 
Items  of  account  claimed  to  be  due  from 
tbe  plaintiff  to  tbe  defendant.  Tbe  only 
matter  now  in  controversy  is  tbe  respect- 
ive claims  ot  tbe  parties  to  the  horses, 
harness,  and  calf  described  in  the  original 
petition,  and  the  other  matters  ot  claim 
demand  no  special  consideration.  Tbede- 
fendant  amended  bis  answer,  and  put  bis 
defense  in  two  counts.  The  first  count 
was,  in  substance,  tbat  he  had  bought  tbe 
property  of  tbe  plaintitf  for  about  f  175  in 
cash,  and  tbat  plaintlft  gave  bim  an  ab- 
solute bill  of  sale  thereof  in  writing,  and 
that  he  took  tbe  property  into  bis  pos- 
session as  the  absolute  owner.  By  the 
second  count  ot  the  amended  answer  the 
claim  was  made  that  the  property  in  con- 
troversy bad  been  mortgaged  to  one  Pe- 
terson^ and  that  on  or  about  tbe  7th  day 
ot  April,  1SS7,  an  oral  agreement  was 
made  between  tbe  plaintiH  and  defendant 
by  wbicb  the  defendant  paid  the  debt  to 
Peterson,  and  took  possession  of  tbe  prop- 
erty, and  was  to  bold  and  use  the  same  as 
his  own.  and  as  absolute  owner  thereof, 
from  that  date,  except  that  the  plaintitf 
bad  the  right  to  redeem  tbe  same;  pro- 
vided that  such  right  of  redemption  should 
be  exercised  before  June  1, 1887,  by  repay- 
ing tbe  defendant  tbe  anjount  paid  by  him 
to  Peterson,  with  Interest  at  10  per  cent., 
and  a  reasonable  amount  for  the  care  and 
keeping  ot  said  property  by  defendant. 
That  time  was  to  be  the  essence  of  said 
contract,  and  tbat  plaintitf  entirely  tailed 
to  redeem  said  prop?rty.  Tbat  after  the 
said  contract  was  made,  and  tbe  property 
delivered  to  tbe  defendant,  tbe  plaintitf 
authorized  the  defendant  to  make  sale  of 
the  same,  or  any  part  thereof,  at  fair  and 
reasonable  prices,  and  apply  tbe  proceeds 
thereof  in  payment  of  the  debt  due  to  tbe 
defendant  from  the  plaintiff:  and  that  de- 
fendant in  January  and  February,  IStiS, 
sold  two  of  said  horses  tor  tbe  aggregate 
sum  of  $211,  and  applied  tbe  same  ou  tbe 
amnunt  due  bini,  but  that  It  was  insuffi- 
cient to  pay  the  full  amount  due  tbe  de- 
fendant. That  the  residue  of  said  proper- 
ty was  still  in  possession  of  tbe  defendant 
at  the  commencement  of  this  suit.  And 
for  a  further  answer,  and  by  way  of  coun- 
ter-claim, the  defendant  demanded  judg- 
ment against  tbe  plaintiff  in  tbe  sum  ot 
fl68  for  defendant's  time,  trouble,  and  ex- 
pense in  keeping  and  caring  for  said  prop- 
erty. Tbe  bill  of  sale  referred  to  in  the 
answer  was  attached  thereto  as  an  exhib- 
it. It  is  in  form  an  absolute  sale  ot  the 
property.  The  plaintiff,  by  reply  to  tbe 
amendment  to  the  answer,  admitted  tbe 
execution  ot  tbe  bill  of  sale,  and  averred 
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that  It  was  g^ren  solely  as  secarity  to  de- 
fendant for  tbe  payment  by  plaintiff  to  de- 
fendant of  the  flam  of  9171.60,  and  for  no 
other  porpofle;  and  that  the  defendant 
afterwards  denied  any  right  of  plaintiff  In 
said  property,  and  converted  tbe  same 
to  his  own  nse,  and  is  nut  entitled  to  any- 
thing for  Iceeping  said  property  after  Jane 
15  or  20,  1887;  and  that  the  reasonable 
▼alue  of  keeping  said  property,  ap  to  tbe 
time  of  said  wrongful  conversion,  did  not 
exceed  the  sum  of  915. 

We  ha  ve  stated  tbe  issnes  somewhat  in 
detail,  for  the  reason  that  counsel  for  ap- 
pellant claims  that  the  court  erred  in  refus- 
ing to  Instrnct  the  Jury  that  tbe  burden 
was  on  the  plaintiff  to  prove  that  the  bill 
of  sale  was  intended  only  as  a  mortgage, 
and  in  InstructinK  the  Jury  as  follows: 
"The  burden  of  proof  Is  on  the  defendant 
to  prove  sale  of  the  property  to  him,  and 
to  prove  the  allegations  of  his  counter- 
claim, which  are  denied,  by  a  preponder- 
ance of  the  evidence."  Tbe  appellant  has 
not  presented  any  of  tbe  evidence  intro- 
duced upon  the  trial.  Tbe  statement  is 
made  in  the  abstract,  that  the  plaintiff 
testified  as  a  witness  "that  he  made  tbe 
bill  of  sale  set  out  In  tbe  answer,  and  that 
the  property  therein  described  was  the 
same  as  that  claimed  for  In  his  petition. " 
And  that  defendant  testified  as  a  witness 
"that  plaintin  made  htm  tbe  bill  of  sale 
set  out  in  the  answer,  and  the  property 
therein  described  was  tbe  same  as  that 
claimed  for  In  the  petition."  This  is  fol- 
lowed by  a  statement  In  these  words: 
"There  is  no  evidence  contradi<>tlng  any  of 
these  statements,  but  the  parties  disa- 
greed 111  their  testimony  as  to  tbe  purpose 
of  tbe  bill  of  sale  when  made."  That 
part  of  the  instruction  above  set  out 
wblch  requires  tbe  defendant  to  prove  such 
of  bis  counter-claims  as  are  denied  Is  nn- 
guestlonably  correct;  and  tbe  statement 
that  the  burden  was  on  defendant  to 
prove  the  sale  of  the  property  to  him 
worlced  no  prejudice  to  him,— it  was  error 
without  prejudice.  Tbe  sale  was  not  de- 
nied. It  was  conceded  that  tbe  bill  of  sale 
was  signed  and  delivered.  An  instruction 
requiring  tbe  defendant  to  prove  that  fact 
was  without  prejudice,  because  it  is  recit- 
ed in  the  abstract  that  both  the  plaintiff 
and  defendant  testified  as  witnesses  that 
such  was  the  fact.  The  only  matter  in  dis- 
pute was  tbe  conditions  of  tbe  sale.  It  is 
stated  in  tbe  abstract  tbi^t  the  parties 
"disagreed  In  their  testimony  as  to  the 
purpose  of  the  bill  of  sale. "  It  does  not 
appear  that  tbe  defendant  made  any 
claim  in  bis  testimony  that  the  sale  was 
absolute.  It  is  fair  to  presume  tbnt  he 
admitted  tbe  condition,  at  least  so  far  as 
he  set  It  up  in  one  of  the  counts  of  the  an- 
swer above  referred  to.  If  so,  we  are  not 
prepared  to  say  that  the  court  erred  in  re- 
fusing tolnstmct  tbe  jury  that  tbe  burden 
was  on  plaintiff  to  show  that  the  sale 
was  conditional. 

The  court  Instructed  tbe  Jury  quite  fully 
upon  different  features  of  the  case,  which, 
in  the  absence  of  tbeevldence  in  the  record 
before  us,  we  must  presume  was  fully  Jus- 
tified by  the  evidence.  If  the  Jury  were 
warranted  from  the  evidence  lu  finding 
certain  facts  set  out  in  tbe  instrnetions, 


the  verdict  and  Judgment  areamost  right 
eons  conclusion  to  this  Mtlgatioo.  The 
appellee  filed  an  additional  abstract.  Id 
which  some  of  the  evidence  is  set  oat. 
Thisevfdence  shows  that  tbe  d^endant 
evidently  Intended  to  appropriate  this 
property  to  his  own  use  without  any  oth- 
er consideration  than  the  debt,  by  reus- 
ing to  sell  tbe  same  to  purchasers  secured 
by  the'plaintllT,  and  byol.berwiseattenipt- 
Ing  to  defeat  the  conditions  upon  which  be 
held  tbe  property.  If  we  had  the  evidence 
In  the  record.  It  may  be  that  there  was 
error  In  tbe  instructions,  but,  as  we  have 
said,  presuming,  as  we  must,  .that  the  in- 
structions are  founded  upon  properevl- 
dence,  we  discover  no  prejudicial  error  in 
the  case;  and  for  this  reason  we  do  not 
regard  it  as  proper  or  necessary  toconsld- 
er  -other  errors  complained  of  in  detail. 
This  disposition  of  the  case  renders  it  un- 
necessary \o  determine  the  motion  of  the 
appellee  to  affirm  because  of  defects  in  the 
record.  The  Judgment  of  tbedlstrictcourt 
la  affirmed. 


Hrtzueb  t.  Mobbell  et  al. 

(Sufn-eme  Court  cf  ioioa.    Iby  n,  1801.) 

VAOfoas  AXO  BaoKXBa— Fabol  Eviobkos—  Oox- 
tTBUonoir  or  Coktract. 

1.  A  oontraot  for  an  ezchsnge  of  lands  be- 
tween the  plaintiff  and  R.  provided:  "Any  fall- 
lue  to  folfifl  this  contract  shall,  by  party  so  do- 
ing, forfeit  to  M.  &  Sons  (our  agents)  the  sum  of 
Saoa  "  R.  made  default,  aud  paid  the  tSOO  to  the 
agents.  Held,  that  by  the  terms  of  the  writing 
the  agents  were  entitled  to  the  money,  and  it  was 
not  competent  for  the  plaintiff  to  show  by  parol 
that  the  money  forfeited  by  either  party  was  to 
go  to  the  other,  and  that  the  plaintiff  signed  the 
writing  on  the  renreaentation  of  the  agents  that 
it  contained  all  oie  agreement,  there  being  no 
offer  to  show  that  the  repiesentation  was  fraadu- 
lentiy  made. 

2.  Tbe  writing  having  accorded  to  R.  the 
right  "to  back  out"  on  paying  the  forfeiture,  the 
plaintiff  cannot  recover  damages  from  the  agents 
OB  account  of  their  having,  by  false  represanta- 
tions,  indnoed  &.  to  forfeit  the  contract. 

Appeal  from  district  court,  Polk  county; 
Mabcus  Kavanauoh.  Judge. 

Tbe  petition  is  in  two  counts.  Tbe  flrat 
Is  to  recover  9300  alleged  to  have  been  col- 
lected from  W.  C.  Bay  for  plaintiff,  and 
the  second  to  .recover  damages  sustained 
by  reason  of  false  representations  made 
by  defendants  to  Bay,  by  which  he  was 
Induced  to  refuse  to  carry  out  a  contract 
with  plaintiff  (or  an  exchange  of  proper- 
ties. Defendants  answered,  admitting  tbe 
receipt  of  the  9200,  bat  denying  that  plain- 
tiff is  entitled  to  tbe  same  under  the  con- 
tract of  exchange.  On  the  close  of  the 
testimony  for  plaintiff,  tbe  courP.  on  mo- 
tion of  defendants,  directed  a  verdict  for 
tbe  defendants,  overruled  plaintiff's  mo- 
tion for  a  new  trial,  and  entered  Judgment 
on  the  verdict.    Plaintiff  appeals. 

Jamea  A.  Merrltt  and  Ira  W.  Aadenoa, 
for  appellant.  McHeory  A  UeHeury,  for 
appellees. 

GrvEN.J.  1.  D^endan-ts  were  real-estate 
brokers,  and  as  such  conducted  negotia- 
tions between  the  plaintiff  and  W.  C.  itay 
for  an  exchange  of  properties,  which  re- 
sulted in  a  contract  that  was  reduced  to 
writing  and  signed  by  the  parties  thereto. 
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The  written  contract  contains  this  clanae: 
"  Any  failure  to  fnlfill  this  contract  shall 
be  a  forfeiture  of  same,  and  shall,  by  party 
so  doing,  forfeit  to  Morrell  ^  Son  (our 
agents)  the  sum  of  two  hundred  dollars 
aforesaid,  forfeitare."  Dr.  Bay  failed  to 
folflU  the  contract,  and  paid  the  f 200  to 
the  defendants,  and  the  contention  is,  to 
which  of  these  parties  that  money  be- 
longs. It  will  be  noticed  that  the  forfeit- 
ure is  not  payable  to  Morrell  &  Son,  but 
is  a  "forfeit  to  Morrell  &  Son. "  It  Is  not 
cont«nded  that,  by  the  language  of  the 
contract,  the  forfeit  waa  to  plaintiff.  His 
claim  Is  that  such  was  the  agreement,  and 
that  be  signed  the  writing  upon  the  rep- 
resentation of  defendants  that  it  con- 
tained all  the  agreement,  which  he  be- 
lieved to  be  true.  It  is  not  alleged  that 
the  representation  was  fraudulently  made. 
The  conrt  properly  excluded  evidence  of 
the  offers  and  negotiations  which  led  to  the 
written  contract,  and  evidence  tending  to 
vary  and  contradict  the  written  contract. 
Appellant  argues  that  the  action  is  not 
upon  the  written  contract.  A  sufficient 
answer  is  that  defendants  produce  "your 
written  con  tract,  covering  and  controlling 
the  ownership  of  the  forfeiture,  which  you 
do  not  attacit  for  fraud  or  mistake. "  It 
to  also  argu6d  that  It  does  not  appear  for 
what  connideration  defendants  were  to 
have  this  money.  We  think  it  may  be  in- 
ferred from  the  contract  that  it  was  as 
compensation,  if  the  exchange  failed. 

2.  Plaintiff's  claim  tor  damages  rests  up- 
on the  allegation  that,  after  the  written 
contract  was  signed,  defendants  wrong- 
fully aud  frnodnlently  represented  to  Ray 
that  plaintiff  was  to  pay  him  only  f  700  as 
difference  In  the  exchange,  when  in  fact 
the  agreement  called  for  $800,  and  that  by 
said  false  and  fraudulent  representation 
they  "induced  and  persuaded  said  Ray  to 
back  out  of  the  said  bargain,  and  pay 
over  in  the  bands  of  the  defendants  the 
said  forfeiture  of  two  hnndred  dollars." 
By  the  written  contract  plaintiff  accord- 
ed to  Ray  the  right  "to  back  out"  for  any 
reason  that  he  might  see  fit  to  act  upon ; 
hence  plaintiff  has  lost  nothing  that  be 
bad  a  right  to  Insist  upon.  There  was  no 
error,  therefore.  In  excluding  evidence  of 
representations  made  by  defendants  to 
Dr.  Ray,  concerning  the  amount  of  differ- 
ence to  be  paid  by  plaintiff  to  Dr.  Ray, 
nor  as  to  the  condition  of  plaintiff's  farm. 
It  follows  from  these  conclusions  that 
tbere  was  no  error  in  excluding  testimony, 
or  in  directing  a  verdict  tor  the  defend- 
ant. The  Judgment  of  the  district  court 
is  affirmed. 


BoBSBLL  et  al.  t.  Lamb. 

(9u/prem«  Count  cf  Iowa.    Hay  83,  1891.) 
ItaBuissAL  or  Suit— RKTit.ivi!70  Cross-Bu.!. 

— NOTICB. 

1.  Where,  in  a  suit  to  redeem  from  a  mort- 
gage foreclOBore,  defendant  by  cross-bill  alleges 
that  by  the  forecuosnre  he  acquired  the  fee-sfm- 
ple  title,  sad  prays  that  it  be  quieted  againat  the 

SlalntUn,  defendant  Is  entitled,  on  the  plaintifEs* 
UndMing  his  petition,  to  have  the  oase  retained 
tot  the  trul  of  nia  oroes-bill. 

9.  nie  plaintlfls  Having  answered  the  oross- 
blll,  th^  cannot  complain  that  the  notice  thereof 
requbed  by  statota  was  not  given  them. 


8.  Beoause  the  pleading  is  entitled  "cross-pe- 
tition" in  the  statutes  it  is  not  to  be  disregarded 
when  denominated  a  "cross-bill. " 

Appeal  from  district  conrt,  Polk  county ; 
W.  F.  Conrad,  Judge. 

Action  In  chancery  to  redeem  in  effect 
from  a  decree  of  foreclosure  of  a  mortgage 
brought  by  the  holder  of  another  mort- 
ga.ge.  After  a  cross-bill  was  filed  plain- 
tiffs dismisaed  their  petition  without  prej- 
udice. Defendant  insisting  upon  a  trial 
on  the  cross-bill,  plaintiffs  filed  a  petition 
asking  the  removal  of  the  cause  to  the 
United  States  circuit  court,  which  was  de- 
nied. The  cause  came  on  for  trial  on  the 
cross-bill,  and  a  decree  was  entered  for  de- 
fendant 88  prayed  for  by  him.  Pla{nttffs 
appeal. 

Macy,  Sweeajr  A  Jones  and  Cole,  McVey 
&  Clark,  for  appellants.  W.  G.  H&rrtaoa, 
for  appellee. 

Brck,  C.  J.  1.  The  appellants  raised  no 
objection  as  to  the  correctness  of  the  rul- 
ing of  the  district  court  in  refusing  to 
transfer  the  case  to  the  United  States  cir- 
cnlt  court.  The  only  questidns  discussed 
involve  the  authority  of  the  district  court 
to  proceed  with  the  case  made  by  the 
cross-bill  after  plalntlftB  had  dismissed 
their  petition.  Tlie  position  of  the  coun- 
sel for  the  plaintiffs,  denying  the  authority 
of  the  court  to  render  Judgment  on  the 
cross-blU  after  plaintiffs'  petition  was  dis- 
missed, they  state  in  the  following  lan- 
guage: "The  defendant,  by  his  answer  in 
this  case,  did  not  state  a  cause  of  action, 
and  in  law  did  not  make  or  file  a  '  cross- 
bill' or  'counter-claim;'  and  hence  the 
court  bad  nothing  before  it  of  which  it 
could  take  Jurisdiction  after  the  plaintiffs' 
action  was  dismissed. "  The  facts  stated 
by  counsel  upon  which  this  position  is 
based  are  not  shown  by  the  abstract,  but 
on  the  contrary  it  'is  averred  that  under 
regular  and  valid  proceedings  to  foreclose 
the  mortgage,  whicb  are  assailed  by  plain- 
tiffs, defendant  acquired  tbe  fee-simple 
title  to  the  land  in  controversy ;  and  that 
plaintiffs  in  those  proceedings  resisted  the 
foreclosure  of  defendants'  mortgage.  The 
defendant  prays  that  his  answer  be  taken 
as  a  cross-bill,  and  that  the  title  of  tbe 
lands  be  declared  to  be  vested  in  him,  and 
that  plaintiffs  be  forever  enjoined  from 
making  any  claim  to  tbe  land,  and  other 
and  further  relief  be  granted,  to  whicb  In 
equity  he  may  be  entitled.  This  cross-bill 
was  amended  by  defendant  in  an  answer. 
Code,  §  2663,  is  in  the  following  language: 
"Wben  a  defendant  has  a  cause  of  action 
affecting  tbe  subject-matter  of  the  action 
against  a  co-defendant  or  a  person  not  a 
party  to  the  action,  he  may  in  the  same 
action  file  a  cross-petition  against  the  co- 
defendant  or  other  person.  The  defend- 
ants thereto  may  be  notifled  as  iu  other 
cases,  and  the  defense  thereto  shall  be  made 
in  tbe  time  and  manner  prescribed  in  re- 
gard to  the  original  petition,  and  with  the 
same  right  of  obtaining  provisional  rem- 
edies applicable  to  the  case.  The  prosecu- 
tion of  tbe  cross-petition  shall  not  delay 
the  trial  of  tbe  original  action  when  a 
judgment  can  be  rendered  therein  that  will 
not  prejudice  the  rights  of  the  partleH  to 
tbe  cross-petition. "    It  is  very  plain  upon 
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the  statement  of  facts  wtalcb  we  have 
made  that  defeodaot  showed  tn  bis  an- 
swer that  he  had  a  cause  of  action  against 
plaintiffs  affectingthe  land  Inqae8tlun,tbe 
real  subject  of  plaintiffs'  action.  He 
shows  tbat  be  holds  the  fee-simple  to  the 
land,  and  that  plaintiffs  set  up  an  Invalid 
claim  of  right,  which,  it  sustained,  will  de- 
feat defendant's  title.  He  has  upon  these 
facts,  under  the  familiar  rules  of  equity,  an 
action  to  quiet  bis  title,  and  remove  the 
cloud  resting  thereon  by  reason  of  plain- 
tiffs' invalid  and  inequitable  claim.  We 
shall  not  be  expected  to  cite  the  boolts  to 
sustain  this  familiar  rule. 

2.  Counsel  for  plaintiff  thinic  that,  as 
plaintiffs  were  not  notified  as  prescribed 
by  the  statute,  the  district  court  should 
not  have  taken  cognisance  of  the  cross- 
bill.  But  plaintitftt  appeared  to  and  an- 
swered the  cross-bill,  and  cannot  now 
complain  of  the  want  of  notice. 

3.  The  answer  of  defendant  asks  tba  t  it 
be  taken  as  a  cross-bill.  The  name  given 
the  pleading  in  the  statute  is  "cross-peti- 
tion."  The  same  pleading  Is  intended  to 
be  desigaatbd  by  both  names.  The  law 
will  not  defeat  rights  because  things  are 
called  by  wrong  names.  But  the  term 
"cross-bill,"  we  think,  was  not  incorrectly 
used  in  the  pleading.  It  is  often  used  In 
our  reports  and  digests.  See  2  McClain, 
Dig.  296;  Thode  v.  Spoflord,  65  Iowa.  294, 
17  N.  W.  Rep.  661,  and  21  N.  W.  Rep.  647. 

4.  Counsel  for  plaintiffs  claim  that  de- 
fendant introdaced  nn  evidence  to  sustain 
bis  croBS-biil.  The  original  abstract  filed 
by  plalnttfls  plainly  sbows  to  the  con- 
trary, and.  It  possible.  It  is  made  still 
more  plain  by  an  amended  abstract, 
wblcb  specifies,  without  setting  them  out, 
tbe  records  in  certain  actions,  and  certain 
deeds.  It  is  certain  that  tbe  defendant 
did  introduce  evidence  in  support  of  bis 
cross-bill.  What  tbat  evidence  was  plain- 
tiffs have  not  attempted  to  show  by  their 
aiMitract  or  otherwise.  We  cannot,  there- 
fore, review  the  decree  of  the  court  below. 
Being  &  chancery  case,  it  Is  triable  here  de 
novo.  But,  could  It  be  reviewed  upon  er- 
rors, we  cannot  consider  the  evidence,  for 
it  Is  not  brought  before  us  to  determine 
whether  it  suiBciently  sopporta  the  decree 
of  tbe  district  court.  No  otber  questions 
demand  consideration  In  tbe  case.  Tbe 
decree  of  tbe  district  court  is  affirmed. 


STATE  V.  FaBUBLL. 

(Swprtmt  Court  ctf  Iowa.    Hay  83,  1891.) 
CanriifAL  Law— 'Rolinss  or  Evidbitob. 

1.  A  witness  for  the  state  was  cross-examined 
as  to  what  he  tiad  said  -aboat  tbe  oflenae.  He 
answered,  "I  said  that  I  believed  the  aooused 
Ruilty  of  forgery. "  There  was  an  objection  by 
the  accused,  Dat  no  ruling  thereon,  and  there 
was  no  motion  to  strike  out  the  answer.  Ou  his 
redirect  examination  the  witness  was  allowed, 
over  an  o^ection,  to  repeat  his  statement,  add- 
ing that  he  had  said  that  he  would  do  what  he 
could  to  prosecute  the  accused.  Held,  that  there 
was  nopcejudicial  error.  f 

S.  The  accused  offered  a  witness  to  his  char- 
acter for  honesty  at  bis  former  residence.  The 
witness  was  cross-examined  as  to  the  moral  char- 
acter of  the  accused  at  his  present  residence,  and 
stated  that  he  had  heard  citizens  of  tbat  place 
spealc  of  the  accused  being  intoxicated.  The 
habits  o(  the  accused  in  that  respeot  were  urged 


^  hla  coimsel  as  disproving  a  orlminal  intent. 
Het42,  that  the  accused  could  not  have  been  prej 
udlced  by  the  answer  of  the  witness. 

3.  A  witness  to  character  is  not  shown  to  lie 
Incompetent  %y  his  stating  on  oross-examinatian- 
"I  am  able  to  judge  of  a  man's  character  by  liia 
business  dealings,  and  what  I  know  of  hioL  I  pay 
attention  to  people's  character  only  as  I  deal 
with  them. " 

4.  Testimony  impeaching  the  cliaracter  of  tbe 
accused  cannot  be  s&icken  out  because  the  cross- 
examination  of  tbe  witnesses  shows  ttiat  they  are 
interested  in  the  prosecution. 

6.  Where  the  wife  and  daughter  of  the  ac- 
cused have  the  same  name,  and  he  has  his  daugh- 
ter sign  a  note  which  he  intends  to,  and  does, 
pass  as  the  note  of  his  wife,  the  accused  is  guilty 
of  uttering  and  pabliahing  a  forged  note. 

Appeal  from  dlstrlctcourt,  Hardin  coun- 
ty ;  U.  R.  HiNOMAN,  J  udge. 

Indictment  for  uttering  and  publishing 
a  promissory  note,  knowing  the  name  to 
be  false  and  forged,  with  intent  to  defraud. 
There  was  a  verdict  of  guilty  and  a  judg- 
ment, Jroui  wblcb  the  defendant  appealed. 

J.  H.  Scales,  for  appellant.  H.  L.  Hutt- 
witb  and  John  T.  Stone,  Atty.  Gen.,  for 
tbe  State. 

Oranoer,  J.  -  The  main  facta  upon 
which  reliance  is  placed  to  sustain  a  con- 
viction of  tbe  alleged  offense  are  that  the 
defendant  was  indebted  to  one  Kasch  for 
certain  billiard  tables,  fixtures,  and  rent, 
tor  wblch  Kasch  held  as  security  certain 
notes,  and  bad  commenced  a  suit  to  en- 
force a  landlord's  attachment,  when  a 
settlement  was  agreed  upon  by  wblcb  de- 
fendant was  to  give  to  Kaach  bis  note  for 
f23S<.70,  with  his  wife's  name  thereto,  as 
security,  due  in  six  months.  The  note 
was  written  and  signed  by  defendant. 
Tbe  defendant  then  took  it  to  go  to  his 
■borne  to  obtain  tbeslgnatttre  of  his  wife. 
Her  rhrlstlan  name  is  Margaret,  and  tbe 
defendant  has  a  daughter  of  the  same 
name.  Tbe  note  was  presented  to  the 
daughter,  with  a  direction  to  sign  it,  w  bieh 
she  did.  Tbe  note,  thus  signed,  was  taken 
back  to  tbe  olQce  in  which  it  was  written, 
and  delivered  to  Kasch  as  containing  the 
signature  of  defendant's  wife,  who  accept- 
ed it  and  surrendered  the  security  he  held. 
The  note  thus  delivered  to  Kasch  Is  tbe 
one  referred  to  in  the  indictment. 

1.  A  Mr.  Baker  wan  a  witness  for  the 
state,  and  on  a  redirect  examination  tie 
said  tbat  he  had  sometimes  stated  as  fol- 
lows: "Tbat  I  beilove  Mr.  Farreil  guilty 
of  the  crime  in  tlie  matter  of  forgery  or 
passing  forged  paper,  and  tbat  I  sboald 
do  what  I  could  to  prAsecate  blm. "  Tli« 
witness  Baker  is  an  attorney,  and  filed  the 
information  at  the  commencement-  of  this 
proceeding.  This  -statement  of  Baker  as 
to  bis  own  belief  was  admitted  against 
the  objection  of  defendant.  On  tbe  croes- 
examinatlon,  as  we  gather  from  the  rec- 
ord, tbe  witness  was  inquired  of  as  to 
what  language  he  had  used  In  regard  to 
tne  offense  and  tbe  prosecution,  and 
among  other  things  he  said:  "If  you  will 
let  me  explain,  I  will  say  that  I  made  such 
a  statement  as  this:  that  I  believe  Mr. 
Farreil  was  guilty  of  forgery  and  passing 
counterfeit  paper."  After  tbe  answer  Is 
an  objection  by  defendant,  hut  without  a 
ruling,  and  we  assume  that  a  ruling  was 
waived,  and  there  was  no  motion  to  strike 
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tbe  answer  from  the  record.  The  objec- 
tion able  statement  is  thns  In  tbu  record 
at  the  instance  of  tbe  defendant,  or  at 
least  by  his  assent.  The  redirect  exam- 
ination seems  to  bare  been  only  tu  get  tbe 
full  statement  of  what  tbe  witness  bad 
■aid.  Under  tbe  circumstances  appellant 
has  no  Just  grronnds  of  complaint. 

2.  Tbe  defendant  used  one  Wblted  as  a 
witness,  who  said  be  had  known  defend- 
ant at  Alden  for  30  years,  and  that 
bis  fceneral  reputation  for  honesty  and 
luir  dealing  was  good.  On  cross-examina- 
tion he  was  asked:  "Do  yon  know  what 
his  general  reputation  has  been  since  then 
at  Iowa  I'^allH, — his  general  moral  charac- 
ter?" He  answered  that  he  bad  never 
beard  what  his  general  moral  character 
was  since  he  moved  there,  but  that  be 
heard  cltiiens  speak  of  bis  acts,  and  tbe 
eonclnsIoD  was  that  since  tbe  commence- 
ueni  of  the  action  be  had  heard  them 
speak  ol  "bis  becxMning  intoxicated. "  Ap- 
p<>llant'8  claim  in  this  respect  is  that  bis  in- 
quiries of  the  witness  were  only  as  to  rep- 
utation for  honeaty  and  fair  dealing  dur- 
ing the  tine  be  lived  at  Alden.  It  is 
nrged  that  tbecross-examlnatlon  should 
have  been  limited  aa  were  tbe  qncertions  in 
tbe  examination  in  chief.  Witboat  as- 
senting to  the  claims  fnlly,  it  Is  snffloleut 
to  say  that  no  prejudice  resnl ted,  as  the 
witness  knew  nothiiiK  of  a  general  repu- 
tation at  Iowa  Falls.  And  as  to  the  acts 
of  intoxication  it  is  nrged  by  appellant  in 
argument  as  against  a  criminal  intent 
that  the  defendant  was  in  the  habit  ol  be- 
coming intoxicated :  and  in  tbte  respect  it 
Is  said  "that  nearly  a  balf  century  of  use- 
ful and  reputable  life  is  interspersed  only 
by  habits  ol  the  cups  at  intervals  of 
years  apart,— a  constitutional  and  bered- 
itary  failing."  In  view  of  this  there 
could  have  been  no  prejudice  in  tbe  state- 
ment of  the  witness.  Oeonce  F.  Baker  was 
called  by  the  state,  and  said  be  was  ac- 
quainted with  the  general  moral  charac- 
ter ol  tbe  defendant  at  Iowa  Falls,  and 
that  he  should  say  it  was  bad.  On  cross- 
examination  he  said :  "I  am  able  tu  jndge 
of  a  man's  character  by  bis  business  deal- 
ings, and  what  I  know  of  him.  I  pay  at- 
tention to  people's  character  only  as  I 
deal  with  theui."  Appellant  says  that 
liecause  of  these  statements  it  appears 
that  tbe  testimony  of  the  witness  is  a 
"  mere  personal  opinion, "  and  not  compe- 
tent. But  these  statements  must  have 
been  In  answer  to  questions  relative  to  his 
nersonal  opinions,  and  it  does  not  appear 
that  bis  answers  on  the  direct  examina- 
tion were  based  on  such  opinions,  but  on 
his  knowledge  of  general  moral  character. 
The  qnestions  on  cross-examination  led 
him  to  give  his  personal  estimate  of  tbe 
man,  those  on  thedlrect  togivehls  knowl- 
edge as  tu  his  general  moral  character, 
and  his  further  cross-examinatinn  shows 
that  hehad  knowledge  In  that  respect.  It 
is  urged  that  it  does  not  appear  that  tbe 
knowle<]ge  of  either  of  the  witnesses  for 
the  state,  on  the  question  of  the  moral 
character  of  the  defendant,  was  sufficient 
to  admit  their  testimony.  The  usual 
foundation  as  to  knowledge  of  character 
was  laid  on  the  direct  e:(^mlnatlon,  and, 
conceding  that  on  cross-examination  they 


were  shown  to  be  interested,  as  they  were, 
it  would  not  Justify  tbe  court  in  striking 
their  testimony  from  the  record.  The 
value  of  the  testimony,  under  such  circum- 
stances, was  for  the  jury.  There  is  a  gen- 
eral complaint  that  "the  instructions  are 
Inapplicable  to  the  evidence  upon  which 
the  prosecution  seeks  to  convict  appel- 
lant," and  that  "they  are  InconBlsteut 
with  themselves. "  We  regret  that  we  are 
not  more  deflnttAlyinforuied  as  to  tbe  par- 
ticulars of  such  complaint.  Tbe  instruc- 
tions seem  to  us  to  properly  state  the  law 
under  tbe  evidence,  and  are  fair  to  the  de- 
fendant. 

8.  It  is  also  said  that  evidence  admissi- 
ble under  tbe  indictment  tends  only  to 
support  tbtf  crime  of  cheating  by  false  pre- 
tenses. Tbe  indictment  charges  that  the 
defendant "  bad  In  bis  possession  a  false 
and  forged  promissory  note,  knowing  tbe 
same  to  be  falM  and  forged,  and  did  false- 
ly *  *  *  ntter  and  publish  as  true  and 
pass  to  Ernst  Kascb  the  said  promissory 
note  as  the  promissory  note  of  himself  and 
bis  wife,  Margaret  Farrell,  well  knowing 
that  tbe  said  signature  ot  bis  wife,  Mar- 
garet Farrell,  thereto  was  false  and 
forged,  •  »  •  with  intent  then  and 
there  to  defraud, "  etc.  The  evidence  sup- 
ports tbe  facts  aa  stated  at  tbe  commence- 
ment of  tbe  opinion,  and  very  clearly 
shows  that  the  dettendant  obtained  tbe 
signature  written  by  his  daughter  intend- 
ing to  falsely  use  it  as  that  ot  his  wife. 
That  made  the  instrument  false.  That  be 
uttered  and  published  It  as  true  knowing 
It  to  be  false,  with  Intent  to  detraod,  Is 
not  open  to  serious  question  in  tbe  case. 
To  say  tbe  testimony  would  support  a 
charge  of  obtaining  property  by  false  pre- 
tenses would  not  necessarily  be  a  conces- 
sion tiiat  It  would  not  sustain  the  allega- 
tions of  the  Indictment.  We  think  the  ver- 
dict has  ample  support  In  the  evidence, 
and  the  judgment  Is  affirmed. 


CaRNBS  «t  «/.  T.  MiTCBCLL. 

(Suprsme  Court  ef  Zouxi.    May  88,  ISBI.) 

ESTOPPBIr-LACnKS— JuAigDicnoN— Skbvios  bt 
Pdblicatiok— AmUATlT. 
1.  Under  Code  Iowa,  I  2818,  providing  that 
service  may  be  made  by  pobllcatlanwhen  an  affi- 
davit It  filed  that  "penmial  aervioe  cannot  be 
made  on  tbe  defendant  within  thia  state,  "an  affi- 
davit that  defendaata  arenon-resldenbi  is  insnlB- 
cient  to  give  the  court  Joriadictton.  Distioauiah- 
ing  Sweeley  y.  Van  SteenbntK,  OB  Iowa,  W7,  36 
N.  W.  Rep.  78,  and  Byrne  v.  Roberts,  81  Iowa, 
819. 

a.  FlalntUb,  in  1864^  at  the  ages  of  R  and  13, 
respectively,  on  the  death  of  their  father  leading 
land  In  Iowa,  were  taken  by  their  moUier  to  Ore- 
{K>ti,  where  Uiey  afterwards  resided.  Thoagh 
they  knew  that  their  father  had  left  the  land, 
and  that  they  had  relatives  living  near  it,  they 
made  no  effort  to  ascertain  their  interests  when 
they  became  of  age*  and  took  no  steps  until,  in 
liiSH,  they  sued  defendant,  who  olaimed  all  the 
land  throng  a  conveyance  from  plaintiltB' sister, 
who  thought  plaintUts  were  dead.  Plaintiffs  Icnew 
little  or  nothing  alwut  the  value  of  the  land  or 
their  Interests  tlierein  until  1888,  and  they  had 
done  notniug  to  prejudice  defendant.  BMt,  that 
plaintiffs  were  not  estopped  by  laches. 

Appeal    from    district    court,    Adams 
county;  John  W.  Hahvbt,  Judge. 
Action  to  quiet  title  to  real  estate,  and 
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for  an  acconntlns  of  rents  and  profits. 
Atter  a  bearing:  npon  the  merits,  tbe  court 
foaud  that  there  was  noequity  In  the  peti- 
tion, and  adjudged  that  it  be  dismissed. 
Plaintiffs  appeal. 

D&le&  Brown  and  Thoa.  L.  Maxwell, 
for  appellauta.  W.  O.  Uitobell  and  H.  M. 
Towaer,  (or  appellee. 

Robinson,  J.  In  the  early  part  of  tbe 
year  1864,  Allen  Games  owned  the  K.  % 
of  the  S.  E.  )i,  and  the  N.  W.  %  of  the  N. 
£.  %,  of  section  24.  township  7S  N.,  of 
range  34  W.,  in  Adams  county.  He  bad  a 
wife  named  Rebecca,  and  four  children. 
Of  these,  Mary  had  attained  her  majority, 
and  was  married  to  a  man  named  Young. 
Elisabeth  was  about  17  years  of  age,  Ra- 
chel was  12,  and  George  W.  was  5.  Dur- 
ing or  about  the  month  of  February.  1864, 
Carnes  Icilled  a  man  named  Prather,  and 
was  himself  soon  afterwards  hanged  by 
a  mub  In  Adair  county,  in  March,  1844, 
after  the  killing  of  Prather,  Carnes  con- 
veyed tbe  land  to  one  Parish,  It  is  alleged, 
as  trustee,  and  after  his  death  in  April, 
1864,  Parish  conveyed  it  to  the  widow  and 
the  three  minor  children.  Soon  aftw  the 
death  of  Allen  Carnes  bis  family,  with  Da- 
vid Games,  the  lather  of  Allen,  and 
others,  left  Adams  county  for  Oregon  by 
the  overland  route.  At  Cooncll  Bluffs  the 
mother  caused. a  letter  to  be  written  to 
John  Harnett,  which  resulted  in  bis  being 
appointed  guardian  of  the  three  minor 
children.  After  qualifying  as  guardian, 
he  took  charge  of  the  land,  leased  it,  and 
collected  rents.  The  family  Journeyed 
westward  from  Council  Bluffs.  Boon  att- 
er leaving  Omaha,  Elisabeth  was  married 
to  a  man  named  Burcb.  In  August,  1864, 
In  Idaho,  the  motberdied,  and  Rachel  and 
George  were  left  with  a  family  named 
Miller,  In  Baker  county.  Or.  David 
Carnes,  the  grandfather,  went  on  to  Har- 
rlsbarg.  Or.,  where  he  has  since  resided. 
Elizabeth  remained  in  Oregon,  not  far 
from  tbe  Millers,  until  tbe  next  year, 
when  she  left,  going  to  Portland  and  San 
Francisco;  thence,  by  way  of  Panama,  to 
New  York;  and  thence  to  Macon,  6a., 
where  she  has  since  resided.  After  leav- 
ing Oregon,  she  remarried,  and  her  name 
is  now  Davis.  The  Millers  moved  from 
Oregon  to  Utah,  taking  Rachel  and  George 
with  them.    Miller  dlnd  in  the  year  1878. 

I  Rachel  lived  with  the  Millers  until  she 
married  a  man  named  Shangle,  In  the 
year  1871,  and  since  that  time  she  has  lived 

f  In  Utah  and  Idaho.  George  lived  with 
Miller  until  tbe  latter's  death,  and  after- 
wards with  Mrs.  Miller,  until  the  year 
1876.  He  has  resided  in  Utab  since  he 
went  there  with  tbe  Millers.    There  #88 

,        no  communication  of  any  kind  between 

^  Elizabeth,  and  Rachel  and  George,  alter 
they  separated,  in  Oregon,  until  after  this 
action  was  commenced,  in  the  year  1888. 
The  sister,  Mrs.  Young,  in  December,  1863. 
conveyed  her  interest  as  heir  in  tbe  laud 
in  controversy,  and  moved   to  KaifSas, 

'.  where  she  died.  In  January,  1877,  Rebec- 
ca J.  Mooro,  a  grantee  of  the  interest  con- 
veyed by  Mrs.  Young,  obtained  a  decree 
in  tbe  circuit  court  of  Adams  county  flz- 

■  lug  the  Interest  thus  conveyed  as  an  un- 
divided one-fourth  of  the  land  in  contro- 


versy. Bamett,  as  guardtao  of  EUsabetb, 
Bachel,  and  George,  rented  all  the  land 
from  tbe  year  1864  until  the  decree  men- 
tioned was  rendered,  and  atter  that  time 
until  the  year  1883  he  rented  three-fourths 
of  it.  He  made  reports  as  guardian,  from 
tlmo  to  time,  until  December,  1886,  when 
his  final  report  was  made.  It  appears 
that  he  had  paid  Mrs.  Davis,  at  different 
times,  sums  of  money  realized  by  him  as 
guardian,  but  that  be  knew  nothing  of 
Rachel  and  George,  and  supposed  them  to 
be  dead.  In  July,  1883,  Mrs.  Davis  visited 
Adaras  county,  and  acting  upon  the  belief 
that  Rachel  and  George  were  dead,  and 
that  she  was  their  sole  heir,  procured  the 
appointment  of  herself  as  administratrix 
of  their  estates,  and  In  December,  1886. 
filed  her  final  report.  The  final  reports  of 
tbe  guardian  and  administratrix  showed 
full  settlement,  and  a  delivery  to  Mrs.  Da- 
vis of  all  money  and  property  whlcb  bad 
been  derived  from  tbe  laud.  The  interest 
in  the  land  acquired  by  Rebecca  J.  Moore 
was  conveyed  to  R.  A.  Moore,  and  in  tbe 
year  1888  he  commenced  an  action  agalnat 
Mrs.  Davis  and  Bamett,  in  which  he 
claimed  that  Rachel  and  George  were 
dead ;  that  Mm.  Young,  as  heir,  had  in- 
herited an  undivided  one-fourth  of  the 
land  from  them;  that  the  conveyance 
from  Mrs.  Young  had  the  effect  to  trans- 
fer tbe  title  to  an  undivided  one-bnlt  of 
the  laud  to  her.grantee;  and  that  said  R. 
A.  Moore,  as  grantee  of  that  title,  was  tbe 
owner  of  an  undivided  one-half  of  the 
land ;  bat  on  final  hearing,  in  March,  I%4. 
his  petition  was  dismissed.  It  also  ap- 
pears that  In  the  year  1888  Moore  visited 
Mrs.  Davis  in  Macon,  and  attempted  to 
purchase ber  interest  In  the  land ;  that  she 
at  one  time  said  she  would  sell  it  for-tlie 
price  offered,  bat  afterwards  refused  to 
do  so;  that  Moore  subsequently  caused 
her  to  be  served  with  notice  in  an  action 
which  he  commenced  to  enforce  a  apeciflc 
performance,  and  that  she  employed  an 
attorney  to  protect  her  interests.  What 
was  done  in  that  action  does  not  appear, 
but  It  is  not  claimed  that  Moore  accom- 
plished anything  by  it.  In  August,  1884, 
the  interest  acquired  by  Rebecca  J.  Moore, 
and  afterwards  by  R.  A.  Moore,  was  con- 
veyed to  Mrs.  Davis.  At  about  tbe  same 
tiroe.Mrs.  Davis  executed  a  mortgage  on 
the  land  to  secure  a  loan  for  f600,  which 
is  due  and  unpaid.  In  February,  lfitti6, 
Mrs.  Davis  executed  a  conveyance  for  all 
tbe  land  to  one  Daley,  and  he  made  a 
similar  conveyance  to  W.  O.  Mitchell,  t%e 
defendant.  Mitchell  then  commenced  an 
action  against  "G.  W.  Games,  Bachel 
Games,  and  tbe  nnknown  heirs  of  George 
W.  and  Rachel  Games,"  to  quiet  his  title 
to  the  land.  Tbe  original  notice  was  not 
served  personally,  but  was  published. 
There  was  no  appearance  for  the  defend- 
ants, and  on  the  3d  day  of  April,  18%,  a 
decree  was  rendered  in  uvor  of  Mitchell, 
as  prayed.  More  than  two  years  after 
that  decree  was  rendered,  George  W. 
Games  and  Rachel  Shangle  commenced 
this  action,  in  which  eacb  claims  to  be  the 
owner  of  an  undivided  one-fourth  of  the 
land  in  controversy.  Th^  attack  tbe  de- 
cree infavopof  ^itchell  ontheground  that 
it  was  rendered  without  jurisdiction,  and 
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on  other  sronndfi,  whtch  we  need  not  no* 
tice.  The  defendant  denies  that  plaintiffs 
are  the  children  of  Alien  and  Rebecca 
Games.  He  clainiii  that  the  alleged  title 
of  plaintiffs  is  banvd  by  the  statute  of 
limitations,  and  that  plaintiffs  are  es- 
topped by  their  laches  from  obtaining  re- 
lief. Defendant  also  claims  that  tbe  mort- 
gage executed  by  Mrs.  Davis  was  given  to 
secnre  money  which  was  expended  in  de- 
fending the  title  to  the  land,  and  that  tbe 
amount  so  expended  has  innred  to  tbe 
benefit  of  plalatitfs.  The  court  found  that 
plaintiffs  were  not  entitled  to  any  relief, 
and  rendered  Judgment  ngalnst  them  for 
costs.  The  title  of  defendant  to  an  undi- 
vided one-ball  of  the  land  Is  not  ques- 
tioned. By  agreement  of  parties,  the  ac- 
connting  for  rents,  profits,  taxes,  and  im- 
prorements  was  deterred  to  a  fntnre  time. 
1.  The  body  of  the  affidavit  filed  in  the 
case  of  Mitchell  against  Games  a,nd  others, 
for  tbe  purpose  of  authorising  the  service 
of  the  original  notice  by  publication,  la  as 
follows:  "I,  W.  O.  Mitchell,  on  oath,  say 
I  am  the  plaintiff  in  tbe  above-entitled  ac- 
tion ;  that  none  of  said  defendants  above 
named  are  residents  of  tbe  state  of  Iowa. " 
The  appellants  contend  that  this  afildh- 
vlt  was  Insufficient;  that  tbe  coart  had 
no  jurisdiction  to  enter  defanlt  and  judg- 
ment against  them;  and  that  the  judg- 
ment rendered  was  therefore  void.  Sec- 
tion 2618  of  the  Code  provides  that  "serv- 
ice may  bo  made  by  publicatinn,  when  an 
affidavit  is  filed  that  penional  service  can- 
not be  made  on  the  defendant  within  tnis 
state,  in  either  of  the  following  cases: 
*  *  *  (0)  In  actions  which  relate  to  or 
the  subject  of  which  is  real  or  personal 
property  in  this  state,  when  any  defendant 
.has  or  claims  a  lien  or  interest,  actual  or 
contingent,  therein,  or  tbe  relief  demand- 
ed consists  wholly  or  partly  In  excluding 
blm  from  any  Interest  therein,  and  such 
defendant  Is  a  non-resident  of  this  state 
or  a  foreign  corporation. "  The  action  of 
Mitchell  to  quiet  title  was  within  the  pro- 
vision of  the  subdivision  quoted,  and  the 
court  could  acquire  Jurisdiction  to  give 
the  relief  demanded  only  by  a  strict  com- 
pliance with  the  requirements  of  the  stat- 
ute. Bardsley  v.  Bines,  8S  Iowa,  159; 
Bradley  v.  Jamison,  46  Iowa,  70:  Abell  v. 
Cross,  17  Iowa,  174;  Tuols  v.  Withmw,  10 
Iowa,  807.  The  cases  cited  did  not  arise 
nnder  tbe  statute  now  In  question,  but 
the  principle  involved  in  them  and  In  this 
case  is  the  same.  In  Taylor  v.  Orrosby, 
66  Iowa,  110,  28  N.  W.  Rep.  288.  this  court 
held  that,  in  order  to  authorise  the  serv 
Ice  of  an  original  notice  by  publication  on 
a  non-resident  defendant  in  an  action  to 
quiet  title,  it  was  not  necessary  to  state 
the  fact  of  nou-resldence  in  the  affidavit 
for  publication;  and  tbe  reason  given  was 
that  thu  law  did  not  require  such  a  state- 
ment; that  an  affidavit  which  stated  that 
personal  service  of  tbe  original  notice 
could  not  be  made  upon  the  defendant 
within  the  state  of  Iowa  was  in  exact  ac- 
cord with  the  statute,  and  sofflcieut;  and 
that  tbe  non-residence  of  the  defendant 
was  a  jurisdictional  tact,  which  might  be 
proven  as  any  other  material  fact  in  the 
rase.  It  is  true  that  in  Sweeley  v.  Van 
Steenbnrg,  69  Iowa,  697,  26  N.  W.  Rep.  78, 


Itwas  said  that  in  such  a  case  two  condi- 
tions must  exist  to  give  the  court  Jurisdic- 
tion to  enter  judgment,  i.  e.,  the  action 
must  relate  to  some  of  the  interests  enu- 
merated In  subdivision  6,  and  tbe  defend- 
ant must  be  a  non- resident  of  the  state  or 
a  foreign  corporation.  As  no  other  condi- 
tion was  named, it  is  claimed  that  no  oth- 
er la  neceBsary.  Bat  in  tbe  cases  under 
consideration  In  that  opinion  affidavits 
which  showed  that  personal  service  of  tbe 
original  notices  could  not  be  made  on  tbe 
defendants  therein  named  within  this  state 
had  been  filed,  and  the  necessity  of  affida- 
vits to  that  effect  was  not  questioned  in 
the  case.  It  was  not  said,  nor  did  the 
court  intend  to  say,  that  such  affidavits 
were  unnecessary.  The  statute  authorizes 
service  by  publication,  in  cases  like  that 
in  controversy,  only  when  an  affidavit 
stating  that  personal  service  cannot  be 
made  on  the  defendant  within  this  state 
is  filed,  and  a  pnblicstlon  made  without 
the  filing  of  such  an  affidavit  is  insufficient 
to  give  tbe  court  jurisdiction.  Chase  v. 
Kaynor.78  Iowa,  460,  48  N.  W.  Rep.  269. 
Our  conclusion  is  not  in  conflict  with  any- 
thing said  in  Kweeley  v.  Van  Steenbnrg. 
To  give  tbe  opinion  in  tha^  case  tbe  effect 
contended  for  by  appellee  would  be  to 
hold  that  an  affidavit  as  to  any  fact  was 
unnecessary.  Tbe  case  of  Byrne  v.  Rob- 
erts, 81  Iowa.  819,  on  which  appellee  also 
veUeB,  was  decided  underehapter  240  of  the 
Acts  of  the  Sixth  General  Assembly,  and 
this  conrt  held,  not  that  it  was  unneces- 
sary to  show  that  the  defendant  could 
not  be  found  within  the  state,  but  that 
under  the  statute  specified  it  might  be 
shown  in  part  by  the  return  of  the  sheriff. 
So  far  as  that  case  was  made  to  depend 
upon  the  return  of  the  sheriff,  it  is  not 
applicable  to  the  statute  under  considera- 
tion in  this  case.  We  conclude  that  the 
affidavit  in  question  was  insufficient,  and 
that  thedecree  rendered  in  favor  of  defend- 
ant Is  void  for  want  of  juiisdiction.  The 
recital  of  due  service  In  the  decree  cannot, 
in  this  proceeding,  defeat  an  inquiry  as  to 
the  actual  fact  and  the  granting  of  appro- 
priate relief. 

2.  Appellee  insists  that  appellants,  by 
their  conduct,  have  forfeited  all  right  to 
the  land,  and  that  they  should  be  es- 
topped to  assert  any.  It  is  clear  that  ap- 
pellants have  not  shown  much  diligence  in 
protecting  their  Interests.  They  knew 
when  they  attained  their  majority  that 
their  father  had  left  land  in  Iowa,  and 
that  they  were  probably  interested  in  It. 
They  also  knew  that  they  had  relatives 
who  were  living  near  the  land.  Notwith- 
standing these  facts,  they  made  no  effort 
to  find  those  relatives,  nor  to  ascertain 
the  condition  of  tbe  title  to  their  land,  un- 
til the  year  1888.  Bnt  they  were  children 
when  they  were  taiien  from  Iowa,  and 
could  not,  in  the  nature  of  things,  have 
formed  enduring  attachments  for  their 
relatives,  nor  nave  comprehended  their 
Interests  in  the  land.  •  When  theygrew  up 
they  were  told  something  of  the  land,butlt 
isevident  they  had  nolbformationas  to  its 
condition,  and  knew  nothing  of  the  claims 
xbade  by  others.  In  view  of  their  youth 
when  they  went  to  Oregon,  and  their  dis- 
tance from  and  want  of  knowledge  in  re- 
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gard  to  the  land,  It  1b  not  Btranf^e  that 
they  failed  to  use  diligence  to  aeoertaln 
their  InterestB.  On  the  other  band,  they 
did  nothing  to  mislead  the  defendant  and 
his  grantors.  The  defendant  linew  when 
be  purchased  the  land  that  their  death 
bad  not  been  proven.  The  fact  that  he  at 
once  commenced  an  action  against  them 
and  their  heirs  to  quiet  bis  title  is  evidence 
-  that  be  knew  he  might  not  huve  acq  uf red 
a  perfect  title.  The  reports  of  Barnett  as 
guardian  showed  that  he  was  holding  the 
rents  and  profits  of  the  property  for  the 
benefit  of  his  wards,  Including  the  plain- 
tiffs, and  there  is  nothing  In  the  case  from 
which  a  possession  adverse  to  plaintiffs 
prior  to  July,  1888,  can  be  presumed.  In 
onr  uplnloni  nothing  has  been  shown 
which  Bhonid  operate  to  estop  appellants 
from  asserting  their  rights. 

8.  The  claim  of  appellants  to  be  the  chil- 
dren of  Allen  and  Rebecca  Games  is  denied 
in  the  pleadings,  but  we  do  not  understand 
that  it  is  ni  I  w  questioned.  The  evidence 
BbowB  quite  satisfactorily  that  they  are 
what  they  claim  to  be.  The  conclusions 
we  have  announced  make  It  unnecessary 
to  determine  several  questions  discussed 
by  counsel.      • 

4.  Claim  Is  made  that  the  mortgagn  of 
f  600  now  on  the  land  was  necessary  to 
procure  funds  with  which  to  protect  the 
title,  and  that  plalntiffB  have  derived  ben- 
efit from,  and  should  be  charged  with,  the 
payment  of  a  portion  of  it.  As  this  claim, 
is  suggested  rather  than  insisted  apon,  it 
Is  sufilclent  to  say  that  it  does  not  appear 
that  the  title  of  plaintiffs  could  have  been 
affected  by  any  of  the  litigation  In  which 
Mrs.  Davis  participated,  and  It  Is  not 
shown  that  they  have  inany  manner  been 
benefited  by  It.  There  Is  no  sufficient  rea- 
son, therefore,  tor  charging  them,  nor 
their  share  of  the  land,  with  the  payment 
of  any  part  of  the  mortgage  debt.  The 
cause  will  be  reversed  and  remanded,  with 
directions  to  the  district  court  to  take 
such  steps  In  regard  to  an  accounting  be- 
tween the  parties  in  Interest  as  shall  be 
proper,  and  to  render  a  decree  in  harmony 
with  this  opinion. 


BiDQGWAT  V.  Raymond. 

(Supreme  Cawrt  of  Iowa.    Hay  S8,  1S91.) 

NaooTiABLa  Isbtrcmbxts— Resbwai^— Abbion- 
MENT — Estoppel. 

1.  Where  tbe  payee  of  a  note  signed  indlvld- 
vally  by  the  members  of  a  partnership  accepts  lu 
renewal,  after  the  partnership  is  dissolved,  a  new 
note  trandulently  signed  by  the  Arm  name,  and 
by  a  worthless  member  of  the  firm  individually, 
and  assigns  the  same  as  collateral,  tbe  asBignee 
cannot  treat  the  note  as  a  nullity,  and  sue  on  the 
note  surrendered. 

3.  Nor  could  the  payee,  In  such  case,  on  re- 
deeming the  note,  treat  ft  as  a  nullity,  and  sne 
on  the  note  surrendered,  if  it  did  not  snow  that 
it  assigned  the  note  without  knowledge  of  the 
faota  at  Its  inception. 

Appeal  from  district  court,  Bremercoun- 
ty;  J.  C.  Sherwin,  Judge. 

The  plaintiff  is  the  administrator  of  the 
estate  ol  N.  B.  Raymond,  deceased.  The 
following  is  the  substance  of  the  petition 
filed  in  the  case:  That  on  the  ]2tb  day  Of 
February,  1880,  the  defendant  and  one  E. 
A.  Raymond  were  partners  under  the  firm 


name  of  Raymond  Bros.;  that   on  tbat 
day  the  firm    borrowed    of  the   Bremer 
Connty  Bank  fSOO,  and  gave  therefor  its 
note,  with   the  firm    name   signed  to  it. 
This  note  was  from  time  to  time  renewed, 
either  for  the  whole  or  part  of  the  indebt- 
edness, to  the  15th   day  of  Febrnary,  1881, 
the  firm  name  being  each  time  signed  to 
the  note.   On  the  2'id.  day  of  October.  IKNl, 
the  note  was  again  renewed,  and  signed 
"  E.  A.  Raymond  "  and  "  Raymond  Bros.  ~ 
On  the  1st  day  of  July,  18N2,  It  was  again 
renewed  in  part,  and  signed  "E.  A.  Ray- 
mond" and  "H.  C.  Raymond.'    On  tbe 
2-5th  of  October,  1882,  there  was  another 
renewal,  with  the  signatare  the  same.    On 
the  19th  of  October  B.  A.  Raymond  paid 
the  interest  on  tbe.note  to  October  6, 1883, 
anu  made  a  request  of  the  bank  to  grant 
another  extension,  for  which  parpose  the 
bank  sent  to  him  tbe  last  renewal,  with 
another  note  for  fSOO  doe  00  days  after 
date,  to  be  signed  by  E.  A.  Raymond  and 
U.  C.  Raymond  as  another  renewal.    Pri- 
or to  October  19, 188S,  without  knowledge 
of  tbe  bank,  the  firm  of  Raymond  Bros, 
had  dissolved,  and  B.  A.  Raymond,  with- 
out aathorlty  from  H.C.  Raymond,  signed 
tbe  firm  name  to  the  note  thus  Bent  him, 
and  returned  It  to  the  bank,  retaining  tbe 
qote  dated  October  25, 1882.   Tbe  last  note 
(dated  October  19, 1888)  was  by  tbe  bank 
assigned  to  the  plnlDtlD'a  intestate,  and 
in  September,  4887.  he  (piainttfl's   intes- 
tate) brought  suit  thereon  against  £.  A. 
Raymond  and  H.  C.  Raymond,  in  whicli 
suit  Judgment  was  entered  against  E.  A. 
Raymond  on  bis  default.    H.  C.  Raymond 
answered  that  at  the  time  of  the  execu- 
tion of  tbe  note  be  was  not  a  member  of 
the  firm  of  Raymond  Bros.,  and  for  that 
reason  not  liable  on  the  note,  and  the  aoit 
as  to  him  was  withdrawn  without  prejn- 
dice.    Tbe  petition  shows  that  tbe  bank. 
In  accepting  the  note  dated  October  19, 
1883,  did  not  Intend  to  release  H.  C.  Ray- 
mond from  his  liability  on  the  former  note 
or  the  Indebtedness  evidenced    thereby; 
that  the  notes  all  drew  interest  at  10  per 
cent,  per  annum,  and  provided  for  a  rea- 
sonable attorney's  lee.    On  the4tb  day  of 
December,  1889,  the  plaintiff  amended  his 
petition,  averring  the  facts  as  to  the  exe- 
cution of  the  note  dated  October  25, 1882; 
that  It  was  a  renewal  of  other  notes  hav- 
ing  tor  a  consideration  the  original  in- 
debtedness  of    February*  13,   1880;    that 
plaintiff  was  tinable  to  set  ont  the  note 
l>ecanse  surrendered  to  E.  A.  Raymond  at 
the  time  of  tbe  execution  of  tbe  note  of 
October  19, 1888:  "that  by  the  signing  uf 
said  note,  dated  October  26, 1882,  the  aald 
E.  A.  Raymond  and  tbebefendant  admit- 
ted that  they  were  Indebted  to  the  Bremer 
(Tounty  Bank  in  the  snm  of  five  bandred 
dollars  upon  said  indebtedness  contracted 
by  the  firm  of  Raymond  Bros,  on  tbe  12tb 
of   Mbruary,  1880,  and    thereby  made   a 
new  promise   to   pay  the  same."    It  Is 
then   averred  that  when  the  note  of  Octo- 
ber 25,  18><2,  was  delivered   to  E.  A.  Ray- 
mond no  part  of  It  had  been  paid  except 
f4((.55,  and  that  the  only  consideration 
for  such  delivery  was  the  note  of  October 
19,    1883,  taken    in    renewal,  which    was 
worthless.    The  final  prayer  of  the  peti- 
tion Is  as  follows:  "Wherefore  tbe  plain- 
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lift  ilemandB  Juilgmen-t  against  tbe  defend- 
ant npon  the  indebtedness  evidenced  by 
fsald  note  dated  October  25.188^,  and  npon 
Bald  note  fur  the  sum  of  nine  hundred  dol- 
lars, with  Interest  at  the  rate  of  ten  per 
cent.,  and  for  costs,  IncludinK  an  attor- 
ney fee  of  ten  per  cent,  of  the  amount 
foand  due  this  plaintiff  uponsaid  note  and 
Indebtedness  evidenced  thereby."  To  Uie 
petition  as  amended  there  was  a  demur- 
rer, which  the  court  sustained,  and  from 
a  Judjcroent  for  defendant  thereon  the 
plaintiff  appealed. 

E.  L.  Smallear,  for  appellant.  EUis  <ft  £7- 
Ihi  and  Gibson  Jk  D&waon,  for  appellee. 

Oranorr,  .T.  Tbe  prayer  of  the  petition 
Indicates  a  purpose  to  recoveron  tbe  orig- 
inal consideration  for  all  the  notes  and  on 
the  note  dated  October  25,  1882,  which 
was  surrendered  when  the  note  assitined 
to  plalnttO's  Intestate  was  made.  It  Is 
obTions  that  ^ucb  was  not  the  real  Intent, 
bnt,  on  tbe  contrary,  a  recovery  on  one  ol 
the  two  causes  of  action  was  Intended. 
Appellant, in  argnment.says:  "The  plain- 
tiff seeks  to  recover  npon  a  note  in  the 
possession  of  the  defendant. "  Also :  "  This 
action  Is  based  upon  a  written  promis- 
sory note,  sigrned  by  appellee  and  E.  A. 
Baymond,  given  to  tbe  Bremer  County 
Bank  October  25, 1882. " 

With  the  purpose  ot  the  action  settled, 
we  next  consider  the  demurrer,  a  ground 
ol  wl^-h  Is:  "(8>  It  is  shown  that  tbe 
Bremer  County  Bank  accepted  said  last 
note  signed  '  Raymond  Bros.,'  and  there- 
after sold  and  transferred  same  to  plain- 
tiff, who  prosecuted  same  to  Judgment 
against  the  makers  thereof;  and  it  is  ad- 
mitted that  defendant  was  not  a  member 
of  said  firm  at  said  time,  or  liable  there- 
on." It  should  be  understood  tbat  tbe 
Bremer  County  Bank  made  no  attempt  to 
assign  any  note  to  plaintiff's  Intestate  ex- 
cept the  one  dated  October  19,  1883,  on 
which,  in  this  suit,  there  is  no  attempt  at 
recovery.  If,  in  this  suit,  thiere  is  a  recov- 
ery on  a  note,  it  must  be  on  the  one  dated 
October  25, 1882,  of  which  tbe  note  dated 
October  19,  1883,  was  designed  as  a  re- 
newal. If  it  be  conceded  that  tbe  Bremer 
County  Bank,  on  the  receipt  of  tbe  note 
signed  "  Baymond  Bros.,  "could  have  treat- 
ed it  as  a  nullity,  and  have  maintained  an 
action  against  defendant  on  the  note  sur- 
rendered in  lieu  of  it,  because  of  the  fraud- 
ulent acts  ot  E.  A.  Baymond,  does  it  fol- 
low as  a  legal  sequence  that  the  bank  may 
assign  It,  and  the  assignee  have  the  same 
right?  We  think  not.  We  are  not  to  as- 
sume that  because  the  bank  received  tbe 
note  in  Ignorance  of  the  fact  as  to  the  ex- 
istence of  tbe  partnership,  when  it  was 
signed,  that  it  continued  In  ignorance  ot 
such  factuntll  after  its  cranKferot  the  note 
to  plaintiff's  intestate.  By  tbe  transfer 
of  the  note  the  bnnk  was  recognizing 
it  as  a  valid  instrument.  Its  transfer  by 
the  bank  to  the  plaintiff's  intestate  was 
as  collateral  security,  and  if  the  note 
had  been  redeemed  by  the  bank,  and  it 
afterwards  sought  to  treat  it  as  void, 
and  recover  on  the  note  surrendered  in 
lieu  ot  it,  it  would  at  least  have  been  re- 
quired to  show  that  its  use  had  been  with- 
ont  knowledge  of  the  facts  at  Its  inception. 
V.48N.  w.no.  1&— 60 


It  would  not  be  enough  to  show,  in  sach 
a  case,  that  it  received  tbe  note  witbont 
such  knowknlge.  No  less  is  required  to 
entitle  tbe  plaintiff  to  recover  on  the  for- 
mer note,  admitting,  for  the  purposes  of 
the  case,  that  under  similar  facts  be  could 
recover  thereon.  There  is  no  averment  in 
the  petition  from  which  we  mayinfer  that 
tbe  bank  ever  regarded  tbe  note  as  In- 
valid, and  if  it  regarded  it  as  valid,  know- 
ing the  tacts,  its  treatment  of  the  note  Is 
conclusive  upon  Its  assignee,  tbe  plaintiff. 
There  certainly  should  be  something  to 
overcome  the  presumptions  arising  from 
the  facts  indicated  by  the  demurrer,  as 
shown  by  the  petition,  that  it  is  showu 
that  tbe  bank  ''^accepted  the  note  signed 
by  Raymond  Bros.,  and  thereafter  sold 
and  transferred  tbe  same  tp  the  plaintiff." 
8o  tar  as  the  statements  In  the  petition 
are  concerned,  the  bank  assigned,  and 
tbe  assignee  received,  exactly  what  was 
Intended,  and  without  mistake  as  to  its 
character  urvalue.  If  so,  tbe  assignee  has 
surely  no  right  ot  recourse  to  the  former 
note.  We  tbink  the  point  In  the  demurrer 
is  well  taken,  and  tbe  judgment  is  affirmed. 


People  v.  Huohes  et  aJ. 

(Supreme  Court  of  ^Michigan.    If  ay  31, 1891.) 

Ilnoziai.Tnia  lagnoss— Hihc^  w  Salooh— Aon 
or  Clchk. 

1.  Under  a  oriminal  prosecution  for  violating 
Fub.  Acts  Kiob.  1887,  No.  81S,  %  16,  whlcti  pro- 
vides that  it  shall  be  unlaiVfnl  for  any  person  to 
allow  a  minor  to  visit  or  remain  In  anv  room 
where  liquors  are  sold,  xinleas  accompanied  by 
his  father  or  gaardian.  it  appearing  that  defend- 
ants were  absent  at  the  time  ot  tiie  offense,  and 
tiieir  saloon  TPas  in  charge  of  their  clerk,  and 
they  had  no  knotrledge  of  the  minor's  presence, 
they  cannot  be  convicted  of  the  offense  charged. 

2.  The  provision  in  section  14  of  said  act, 
making  a  saloon-keeper  liable  when  his  clerk  or 
servant  permits  minors  to  play  cards  in  the  sa- 
loon, does  not  extend  the  liability  of  the  saloon- 
keeper, under  section  16,  to  sot*  of  bis  clerk. 

Error  to  circuit  court,  Genesee  county. 

Dnra,ad  A  Carloa,  tor  appellants.  A.  A, 
Ellis,  Atty.  Gen.,  and  John  ii.  Buasell, 
Pros.  Atty.,  tor  the  People. 

Long,  J.  The  respondents  In  this  case 
are  tbe  proprietors  of  a  saloon  and  retail 
store  In  the  town  of  Mt.  Morris,  Genesee 
county,  and  they  were  engaged  In  that 
business  on  October  25,  1890.  On  tbat 
day,  while  respondents  were  absent  from 
their  place  of  bnslness,  leaving  the  same 
In  charge  ot  their  clerk,  two  boys  named 
Egan,  and  who  were  minora,  entered  re- 
spondents' saloon,  and  remained  there  a 
short  time  playing  pool.  Complaint  was 
made  against  respondents,  charging  them 
with  the  violation  ot  section  15,  Act  No. 
813,  Pub.  Acts  1887.  They  were  arrested, 
and  by  tbe  Justice,  upon  examination, 
held  tor  trial  in  the  circuit  court.  In  the 
circuit  court  the  information  was  filed 
charging  respondents  with  the  violation 
of  section  15,  above  referred  to,  and  npon 
the  trial  before  the  Jury  were  convicted  of 
the  offense  charged.  There  is  no  conflict  of 
testimony.  It  appears,  as  above  stated, 
that  the  respondents  themselves  were  not 
present  during  tbe  time  the  minors  were 
there.    At  the  close  of  the  testimony  re- 
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Bpondents'  attorney  requested  tbe  court 
to  charge  tbe  Jury:  "11  tbe  Jury  find  that 
the  respondents  were  not  In  tbe  Baloon  at 
tbe  time  tbe  minors  were  In  there,  and  had 
no  knowledse  of  the  presence  of  tbe 
minora  In  the  saloon  at  the  time  they 
were  there,  then  tbe  reBpondenta  cannot 
be  convicted  of  the  offense  charged,  and 
y  3U  should  acquit  the  respondents. "  This 
request  was  refused.  Tbe  court  directed 
tbe  jury  as  follows :  "  Defendants'  counsel 
claim,  and  request  me  to  instruct  you, 
that  you  cannot  find  them  guilty  unless 
they  were  personally  present  at  that  tlm?. 
That  I  cannot  do,  because  tbe  statute 
says :  '  It  shall  not  be  lawful  for  any  per- 
son, by  himself,  by  his  clerk,  or  by  bis 
agent,  to  permit  any  student  in  attend- 
ance upon  any  public  or  private  institu- 
tion of  learning  in  this  state,  or  any 
minor,  to  play  at  cards,  dice,  billiards,  or 
any  game  of  chance.  *  A  man  engaged  in 
that  business  is  responsible  to  the  extent 
of  seeing  that  his  place  of  business  is 
closed ;  if  he  is  not  there  himself,  to  give 
such  instructions  and  directions  as  will 
protect  tbe  children  of  the  community 
from  being  in  a  place  prohibited  by  law. " 
Tbe  learned  circuit  Judge  had  b^ore  that 
.called  the  attention  of  tbe  Jury  in  his  gen- 
eral charge  to  the  fact  that  tbe  informa- 
tion was  drawn  under  secticm  15,  and  hud 
directed  them  that  it  also  had  relation  to 
the  preceding  section,  or  section  14  of  the 
act.  That  section  reads  as  stated  by  the 
trial  court,  while  section' 15  reads:  "It 
shall  not  be  lawful  for  any  person  to  allow 
a  minor  to  visit  or  remain  In  any  room 
where  such  liquors  are  sold  or  kept  for 
sale,  unless  accompanied  by  his  or  her  fa- 
ther or  other  legal  guardian." 

We  think  the  trial  court  was  in  error  in 
applying  the  provisions  of  section  14  to 
this  case,  under  the  claim  made  in  the  in- 
formation. The  information  specifically 
describes  the  offense  as  coming  within  the 
provisions  of  section  15,  and  not  within 
the  provisions  of  section  14,  in  which  in- 
formation it  is  stated  "that  the  said  John 
P.  Hughes  and  William  McManus,  being 
then  and  there  engaged  In  the  sale  of  and 
dealers  in  spirituous,  brewed,  fermented, 
and  vinous  liquors,  did  allow  one  Fred 
Egan,  a  minor  under  tbe  age  of  21,  to- 
wit,  of  the  age  of  17,  years,  to  visit  and 
remain  in  said  saloon,  a  room  then  and 
there  under  their  control;  the  said  Fred 
Egan  not  being  then  and  there  accompa- 
nied by  his  father  or  other  legal  guardian, 
and  against  tbe  form  of  the  statute,"  etc. 
It  will  be  seen  that  by  the  provisions  of 
section  14  it  is  made  unlawful  for  any  per- 
son, by  himself,  by  his  clerk  or  agent,  to 
permit  any  minor  to  play  at  cards,  dice, 
etc.,  in  any  building  in  which  spirituous 
or  intoxicating  liquors  are  sold ;  while  by 
the  provisions  ot  section  15  it  is  made  un- 
lawful for  any  person  to  allow  any  minor 
to  visit  or  remain  In  a  room  where  liquors 
are  kept  or  sold,  unless  accompanied  by 
bis  father,  etc.  It  was  evidently  the  in- 
tent of  the  legislature,  by  tbe  provisions 
of  section  14,  to  make  tbe  proprietor  or 
keeper  liable  for  the  acts  of  bis  clerk  or 
agent  or  servant;  but  whether  such  pro-, 
prietor  or  keeper  could  be  made  liable  to 
«  criminal  prosecution  for  tbe  violation  of 


section  14  of  this  act,  who  was  not  present 
at  the  time  the  minors  so  played  at  cards, 
dice,  billiards,  etc.,  we  do  not  decide.  In . 
section  15  the  words  "clerk  or  agvot"  do 
not  occur.  We  must  presume  that  tbe 
legislature  Intentionally  omitted  them, 
and  did  not  intend,  by  the  language  em- 
ployed in  this  section,  to  make  the  pro- 
prietor of  the  saloon  liable,  criminally, 
for  the  act  of  the  clerk  or  agent  in  permit- 
ting a  minor  to  visit  or  remain  in  such 
room  unaccompanied  by  his  lather,  gnard- 
ian,  etc. 

It  iy  claimed,  however,  that  section  24 
of  tbe  act  under  which  the  information  is 
filed  enlarges  the  liability  of  the  keeper  c4 
saloons  and  places  where  intoxicating 
liquors  are  sold,  and  tbatsection  16  ahoulil 
be  construed  with  reference  to  thiBsection. 
Section  24  provides  as  follows:  "All  per- 
sons engaged  in  tbe  business  of  selling  or 
keeping  for  sale  any  of  the  Ilqnurs  men- 
tioned in  this  act,  whether  .as  owner,  or 
as  clerk,  agent,  or  servant  or  employe, 
shall  be  equally  liable  as  principals  for 
any  violation  of  any  of  the  provltdooH  of 
this  act;  and  any  person  or  principal 
shall  be  liable-  for  the  acts  of  bis  clerk, 
servant,  agent,  or  employe  for  any  viola- 
tion of  the  provisions  of  this  act."  It  la 
claimed  by  counsd  for  tbe  people  tbat  it 
was  the  Intent  of  thelegislatnre  to  enlarge 
the  liability  of  the  proprietors  ot  saloons 
so  as  to  extend  It  to  the  acts  of  servants, 
clerks,  agents,  or  employes.  This  pt  nn- 
donbtedly  true,  as  affecting  tbe  liability 
of  proprietors  In  civil  actions;  bat  w« 
cannot  accede  to  the  proposition  tbat  it 
enlarges  tbe  liability  of  the  proprietor  Id 
a  prosecution  in  tbe  nature  of  a  criminal 
charge  for  the  violation  of  the  section,  and 
subjecting  the  proprietor,  upon  conviction, 
to  flue  and  imprisonment. 

The  learned  counsel  for  the  people  also 
contends  tbat  the  law,  as  construed  by 
this  court  in  former  decisions,  seems  to  be 
aimed  against  saloons  as  a  place,  rather 
than  against  the  proprietor  or  any  other 
person  as  an  individual,  and  says:  "If  It 
was  competent  for  tbe  legislature  to  enact 
a  law  making  a  saluon-keeper  responsible 
if  bis  saloon  remained  open  upon  certain 
days,  whether  be  was  present  or  bad 
knowledge  of  the  fact  or  not,  it  is  compe- 
tent for  tbe  same  legislature  to  make  a 
saloon-keeper  responsible  for  the  acts  of 
his  agents  while  conducting  bis  affairs  in 
such  saloon,'  whether  he  is  present  ornot." 
Construction  has  been  given  to  the  stat- 
utes by  this  court  in  tbe  cases  where  the 
saloons  have  been  kept  open  in  violation 
ot  law,  and  the  respondents  in  such  cases 
have  been  held  properly  convicted,  though 
they  were  not  present,  and  had  no  knowl- 
edge' that  the  pla^e  so  kept  by  them  was 
being  kept  open  contrary  to  the  provisions 
of  the  statute.  These  decisions  are  baaed 
upon  the  ground  tbat  the  saloon  Is  so 
completely  under  the  control  and  eoper- 
vislon  of  the  proprietor  that  he  should  be 
held  to  strict  compliance  with  the  statute 
in  this  regard.  In  People  v.  Bobbins,  70 
Mich.  ISO,  87  N.  W.  Rep.  B24,  it  was  said: 
"That  It  is  a  violation  of  the  statute  to 
keep  a  saloon  open  on  week-days  after  9 
o'clock,  whether  any  liquor  is  sold  there- 
in or  not. "    The  place   named   must   be 
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eloaed,  and  cannot,  by  the  proprietor  or 
any  other  person,  be  kept  open  for  bael- 
neae  purpoaea  ot  any  kind,  and  the  pro- 
prietor has  at  all  timee  eoch  care  and  en- 
perrieton  q!  it,  whether  he  la  present  or 
absent  from  the  place,  that  no  person, 
even  dnring  bis  absence,  can  keep  it  open 
or  enter  therein.  In  the  present  case  the 
respondents  had  the  right  to  keep  the 
aaloon  open  at  the  time  when  the  offense 
la  charged  to  have  been  committed,  and 
nnder  the  statute  sales  made  therein  were 
not  prohibited,  except  in  certain  specified 
cases,  and  to  certain  persons  or  daaa  qf 
persons,  described  in  the  statute.  They 
bad  the  right  to  carry  oh  the  bpslDess 
themsrires,  or  to  put  it  in  charge  of  the 
elerk,  agent,  or  servant,  being  responsible 
in  civil  damages  for  ita  nnlawful  conduct 
by  such  clerk,  servant,  or  agent.  If  sales 
were  unlawfully  made  by  the  persons  in 
charge  during  the  absence  ot  the  pro- 
prietors, and  without  their  knowledge  or 
consent,  no  conviction,  under  the  criminal 
statntee,  could  have  been  sustained 
against  sncfa  absent  proprietors  aa  for 
sncb  nnla  wful'  salee.  People  r.  Welch,  71 
Mlvh.  548.89  N.  W.  Rep.  747;  Fanlks  v. 
People,  811  Mich.  2()0.  There  is  no  testi- 
mony In  this  record  showing  that  the  re- 
spondents had  any  knowledge  that  these 
minors  were  about  to  visit  this  saloon 
without  the  attendance  ot  their  father  or 
legal  guardian,  or  knowledge  that  they 
were  there  at  any  time  during  their  ab- 
sence. They  may  have  directed  the  person 
whom  they  left  In  charge  not  to  admit 
any  minors  or  persons  whu  had  no  right 
to  be  there,  and  to  abstain  from  selling 
to  persons  whom  the  statute  prohibited 
from  receiving  or  being  given  Intoxicat- 
ing liquors  of  any  kind,  and  without  the 
knowledge  that  the  offense  was  being  com- 
mitted, and  contrary  to  their  expi-essed 
direction,  yet,  under  the  ruling  of  the 
learned  circuit  Judge,  they  would  be  held 
Mable  to  the  same  measure  of  criminal  re- 
■ponslbllity  as  though  tboy  were  present, 
and  personally  engaged  in  the  violation  of 
the  law.  The  statute  cannot  have  this 
construction.  .  If  this  conviction  could  be 
mstalned  upon  the  ground  claimed,  it 
would  beholding  that  permitting  minors 
to  visit  and  remain  in  saloons  is  a  higher 
degree  ot  crime  than  as  though  intoxicat- 
taig  liquors  were  actually  sold  to  them. 
Theeonrt  below  was  clearly  wrong  in  re- 
losing  defendants'  request  to  charge.  For 
this  reason  the  conviction  must  be  set 
aside,  and  the  respondents  discharged. 
The  other  Justices  concurred. 


LOMBAB  T.  VlLLAOB  OP  EAST  TAWAB. 

(Supreme  Coyrt  (ffMUMgain.    May  8,  1891.) 

DiROTITB  BlSBWAUCS — BVIOBKOa  —  PAILirBS  TO 
RBFiJB. 

1.  Where^  In  an  aotlon  against  a  village  for 
an  te]nry  oooasloned  by  a  defective  plank  in  a 
•idewftlk,  the  plank  is  produced  and  identified, 
aai  it  i»  shown  that  its  place  was  filled  by  a 
new  one,  the  admission  of  the  testimony  directed 
specially  to  the  repair  of  the  defect  soon  after  Uie 
accident,  it  not  Toeing  shown  that  defendant  made 
the  repairs,  is  not  reversible  error. 

9.  Testimony  that  others  had  stepped  into  the 
>  hole  in  tiie  walk  prior  to  plaintiil'B  injury 


la  admissible  to  show  the  existence  and  nature 
of  the  defect,  and  constructive  notice  to  defend- 
ant 

8.  Whore  defendant  Iiad  been  inconwrated 
for  IS  months,  and  had  imposed  and  collected  a 
tax  for  village  purposes,  it  is  not  error  to  refuse 
a  request  to  charge  that  defendant  lacked  the 
time  and  means  or  had  nsed  due  diligence  to 
cure  the  defective  walk,  where  the  failure  to  re- 
pair was  caosed  by  the  neglect  of  the  street  com- 
missioner to  notify  the  abutting  owner. 

Error  to  circuit  court,  Iosco  county. 

Robert  Borenden,  {Hbeptird  &  Lyoo,  ot 
counsel,)  for  anpellant.  Geer  A  WUli&taa, 
for  appellee. 

MoOratb,  J  PlalntlB  recovered  dam- 
ages for  injnries  occasioned  by  a  detective 
sidewalk,  and  defendantappeals.  Defend- 
ant waslncori>orated  by  an  act  of  the  leg- 
islature, approved  February  18, 1887,  and 
the  first  election  of  officers  was  bad  on  the 
second  Monday  of  April,  1887.  The  first 
tax-roll  after  the  organization  of  the  vil- 
lage was  delivered  into  the  hands  ot  the 
collector  in  August,  1887.  The  plaintitt 
was  injured  June  8,1888.  The  street  had 
been  a  pnbl^  highway  for  upwards  ot  10 
years,  and  the  sidewalk.  In  question  had 
been  built  for  upwards  ot  6  years,  but 
whether  by  the  township  authorities  or 
by  the  abutting  owner  does  not  appear. 
The  accident  occurred  in  the  evening,  aft- 
er dark.  Nine  errors  are  assigned,  the  flfst 
four  of  which  relate  to  the  admission  of 
testimony  regarding  the  removal  of  the 
defective  plank  which  caused  plaintiff's 
fall  and  the  putting  of  another  in  its 
place.  AH  ot  the  witnesses  testifled  that 
ttie  accident  occurred  on  the  west  side  ot 
Van  Valkenburg  street,  between  the  two 
trees  in  front  of  the  residence  of  one  Saw- 
yer; and  that  there  was  but  this  one  bole 
or 'delect  in  the  walk,  which  had  been 
there  from  one  to  six  months.  Plaintiff 
had  located  the  place  ot  the  accident,  and 
pointed  It  out  to  her  sister,  who  testified 
that  plaintiff  had  on  the  next  evening  aft- 
er the  accident  pointed  it  out  to  witness; 
that  witness  visited  the  place  a  second 
time  with  one  Edsall,  to  get  the  plank, 
and  she  and  Edsall  carried  It  away;  that 
It  had  been  taken  out,  and  they  found  it 
beside  the  walk.  The  following  colloquy 
then  took  place:  "Question.  I  ask  you, 
the  second  time  you  was  there,  in  what 
condition  did  you  find  the  walk,  as  com- 
pared with  the  first  time,  at  this  particu- 
lar place?  (Objected  to  by  defendant  as 
incompetent  and  Immaterial.)  By  the 
Court.  Do  you  propose  to  show  that  this 
is  the  identical  place?  By  Mr.  Geer.  I  do. 
The  Court.  She  can  state  it,  with  the  un> 
derstanuing  that  you  show  that  place  the 
identical  place.  It  comes  In  with  that 
uudemtanding.  Whereupon  the  defend- 
ant's counsel  excepted,  to  the  ruling  of  the 
court,  and  the  witness  answered:  The 
seconi  time  I  was  there  the  walk  was 
fixed.  They  had  torn  up  the  walk,  and 
removed  ihls  plank,  and  put  another  In 
its  place.  Whnreupon  the  attorney  for  the 
defendant  said:  I  move  that  the  answer 
of  the  witness  be  stricken  out,  as  incom- 
petent and  immaterial.  By  the  Court.  It 
is  permitted  to  stand,  with  the  under- 
standing that  It  shall  be  shown  to  be  the 
Identical  place  and  spot  where  the  injury 
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was  received.  Mr.  Geer.  I  only  show  It 
and  It  iB  only  admitted  upon  the  the.iry 
for  the  purpose  of  Identity Ing  this  pa  rtic- 
nlar  place,  and  the  plank  that  came  outof 
It.  That  is  the  object,  and  we  don't  do 
It  tor  the  purpose  of  showing  ncgliKence 
on  the  part  of  the  defendant  at  all.  Ques- 
tion. At  the  second  time  yon  was  there, 
where  was  this  board  that  yon  saw  the 
first  time  you  was  there,  with  the  bole  in 
It?  Answer.  It  was  lying  by  the  side  of 
a  pile  of  other  boards.  Mr.  Sliepard.  I 
move  that  the  testimonv  in  relation  to 
the  location  of  the  board  be  stricken  out 
as  Incompetent.  The  Court.  Itls received, 
with  the  undentandlng  that  it  be  abown 
to  be  the  Identical  board  that  bad  the  hole 
in  it.  Defendant's  connsel  excepted. "  The 
plank  was  then  produced  in  court,  and 
identlfled  by  tlie  witness.  Edsall  te»tifled 
that  within  a  day  or  two  after  the  acci- 
dent he  went  with  the  last  witness  to  the 
place  where  the  accident  was  said  to  have 
occurred,  and,  after  describing  the  place, 
be  testifies  as  follows:  "Question.  After 
a  time,  did  yon  observe  that  the  plank 
bad  been  removed,  and  another  put  in  its 
place?  (Objected  to  by  defendant's  coun- 
eel  as  incompetent  and  immaterial.) 
Mr.  Oeer.  We  offer  it  only  for  the  purpose 
of  fixing  the  time  and  place.  Mr.  Sbep- 
ard.  The  purpose  of  it  is  to  get  It  before 
.  tbe  Jury,  and  nse  it  In  a  manner  that  is  In- 
competent. The  Court.  It  is  admitted  for 
the  purpose  stated.  (Defendant's  counsel 
excepted.)  Question.  Did  yon  observe  it 
after  it  bad  been  removed?  Answer.  Yes, 
sir.  May  Lombar  and  I  took  the  plank 
away  the  next  day  after  it  was  removed 
from  the  sidewalk."  No  testimony  was 
offered  tending  to  show  who  removed  the 
defective  plank,  or  wbo  put  the  new  plank 
in  Its  place.  The  testimony  as  to  the  re- 
pair of  the  sidewalk  did  not  tend  to  show 
either  knowledge  or  negligence  on  the 
part  of  the  village  prior  to  the  accident, 
for  the  fact  of  repair  did  not  fix  the  time 
for  which  tbe  defect  existed.  It  did  not 
tend  to  show  defendant's  recognition  of 
the  defect,  for  it  was  not  shown  that  de- 
fendant made  the  repairs. 

It  has  been  held  that  the  fact  that  re- 
pairs have  been  made  by  a  mnnlclpallty  Is 
a  circumstance  which,  in  connection  with 
otber  circumstances,  might  properly  be 
considered  by  the  Jury  as  tending  to  show 
that  the  walk  removed  was  defective;  but 
I  cannot  approve  of  this  doctrine.  Mu- 
nicipalities are  dot  required  to  keep  their 
sidewalks  in  a  perfect  condition.  They 
are  liable  only  where  not  reasonably  safe. 
No  liability  attaches  because  of  latent  de- 
fects unleRs  the  strnctuTe  la  of  each  a  char- 
acter that  a  failure  to  examine  would  In  It- 
self be  negligence.  The  detect  must  be  such 
as  to  suggest  nnsafety.  The  very  step 
which  results  In  injury  may  first  disclose 
the  unsafe  condition.  A  slight  elevation  of 
one  plank  above  another  may  not  suggest 
danger.  It  may  be  reaaonaly  safe,  >et  it 
may  cause  an  accident;  and  tbe  accident 
may  suggest  the  precaution  of  repair. 
To  permit  the  fact  of  the  precantlon  taken 
after  the  accident  to  be  used  ns  evidence 
of  the  existence  of  such  a  dcfi>ctat  the  time 
of  the  accident  as  would  make  the  munici- 
pality liable  would  be  unjust.    Tbe  plain- 


tiff. In  this  class  of  caaea,  should  be  re- 
quired to  show  the  nature  of  the  defect  at 
thetime  of  and  beforethe  accident.  Wben 
this  Is  dune,  and  liability  io  disclosed.  It  la 
unnecessary  to  go  further.  Wben  It  la  not 
done  It  is  error  to  predicate  tbe  existence 
of  an  actionable  defect  upon  tbefact  of  re- 
pair. In  Iron  &  Engine  Works  v.  Kimball 
Tp.,58  Mich.  146-149, 17  N.  W.  Rep. 783.  Ju^ 
tlce  Campbell  says:  "Tbecourt  admitted 
full  testimony  concerning  the  exact  condi- 
tion of  the  bridge  at  tbe  time  of  and  after  ' 
tbe  accident.  Among  this  proof  was  testi- 
mony showing  that  chains  and  other  ap- 
pIlanccH  were  fixed  upon  various  parts  of 
tbe  bridge.  Plaintiff  tben  proposed  to  atik. 
witness  why  these  cbalns  were  used,  but 
this  was  held  irrelevant.  This  ruling  waa 
correct.  Tbe  fact  that  after  tbe  accident 
precautions  were  taken  does  not  Indicate 
that  any  knowledge  of  tbe  propriety  ot 
such  prucautlona  was  had  before  the  acci- 
dent. Proof  was  not  excluded  of  the  real 
condition  of  tbe  bridge,  and  tbe  Jury  bad 
means  of  understanding  that  and  all  ita 
appearances. "  It  was  entirely  proper  to 
produce  and  Identify  the  plank  in  quea- 
tlon,  and  to  show  that  It  was  taken  rron 
tbe  walk  at  tbe  place  wtaem  tbe  plaintiff 
claimed  to  be  injured.  Reference  to  tb« 
repair  of  tbe  walk  was  perhaps  Inseparable 
from  tbe  proofs  necessary  to  tbe  IdenttO- 
cation  of  tbe  plank,  and  to  account  for  ita 
presence  at  tbeslde  of  the  walk  where  It  waa 
found;  but  tbe  attention  of  the  witnesses 
was  specially  directed  to  tbe  repair,  and 
this,  we  think,  was  improper.  In  this  In- 
Btance,  however,  there  was  abundant 
proof  of  tbe  prior  existence  of  tbe  detect  In 
the  walk.  At  least  one  otber  porsoa  bad 
stepped  Into  the  hole  some  time  before 
this,  and  several  witnesses  testified  to  ita 
existence.  Tbe  error  was  therefore  with- 
out injury  or  prejudice,  and  will  not  Justi- 
fy a  reversal  of  tbe  Judgment. 

The  fifth  error  assigned  is  tbe  admUsiua 
of  testimony  that  others  had  stepped  into 
tbe  same  hole  in  the  walk  before  tbe  time 
of  plaintirf's  Injury.  Although  there  is  a 
conflict  ol  authority  upon  tbe  queatlon, 
yet,  in  my  Judgment,  the  testimony  waa 
admissible.  Tbe  character  of  the  walk  la 
question  was.  tbe  aabjeet  of  inquiry  to 
which  attention  was  directed  by  the 
pleadings  and  tbe  proofs.  This  testi- 
mony is  clearly  competenib  as  bearing 
npon  tbe  existence  and  character  of  the 
defect  complained  of,  and  defendant  should 
have  been  prepared  to  meet  any  pruuf 
aimed  In  that  direction.  Testlmimy  of 
this  character  clearly  tends  to  show  the 
existence  and  nature  ot  the  defect  In  the 
walk.  It  may  also  tend  to  show  con- 
structive notice  to  defendant;  and,  where 
tbe  accident  results  in  death  or  great  bod- 
ily injury,  It  may,  by  reasoa  of  Ita  publici- 
ty, tend  to  show  actual  notice  to  the  mu- 
nicipality. It  is  not  competent  to  show 
the  exercise  of  reasonable  care  by  the 
plaintiff,  and  should  not  be  admitted  for 
that  purpose:  but  when  testimony  is  ad- 
missible fur  one  purpose  and  inadrolsaible 
for  another  Its  Improper  application  by 
the  Jury  may  and  should  be  guarded 
agaiuMt  by  proper  requests  limiting  it 
to  its  legitimate  purpose.  Counsel  for 
plaintllf.  In   offering   tbe  testimony,  dia- 
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tinctly  stated  that  b^  oOeFed  it  (or  the 
purpose  ol  showing  the  existence  of  the 
bole  at  that  time;  and  lor  this  purpose  It 
was  clearly  admlasible.  From  an  exam- 
ination ul  tbe  cuBea  it  will  be  seen  that  the 
force  of  the  argument  against  the  admis- 
Blbility  of  this  class  of  testimony  is  mate- 
rially lessened  when  the  testimony  is  re- 
stricted to  its  lesltimate  purpose.  Tbe 
ouestlon  has  been  very  fally  and  ably  dis- 
cussed in  the  following  cases:  Smith  t. 
Township  of  Sherwood.  62  Mich.  159-166, 
88  N.W.  Rep.  806;  District  of  Columbia  v. 
Arme8.107  U.  B.  519,  2  Sup.  Ct.  Bep.  840; 
Chicago  v.  Powers.  42  111.  169;  Delphi  t. 
Lowery,74  Ind.  52t);  Darling  t.  Westmore- 
land, 62  N.  H.  401;  Quinlan  v.  Utica.  11 
Hun,  217,  74  N.  Y.  603;  House  v.  Metcalf, 
27  Conn.  681;  Topeka  v.  Sherwo^,  (Kan.) 
18  Pac.  Bep.  033.  Two  of  the  cases  cited 
by  counsel  for  defendant  in  opposition  to 
the  doctrine  of  these  cases  are  from  the 
Iowa  supreme  court,  but  In  a  late  opinion 
(June,  1890)  Justice  Gbangeu  of  that  court 
sa.vs:  "Plaintiff  offered  evidence  to  tbe 
effect  that  other  parties  bad  fallen  into 
the  same  opening  before  the  plaintiff,  and 
that  defendant,  Manstield,  had  been  in- 
formed of  tbe  fact.  The  evidence  was  re- 
fused, and  tlie  refusal  Is  made  a  ground  of 
complaint.  The  ruling  seems  to  l>e  sus- 
tained in  Hudson  v.  BailwayCo..69  Iowa, 
681, 18  N.  W.  Bep.  736.  If  it  was  an  orig- 
inal question  lu  this  court,  some  of  its 
members  might  incline  to  a  diOerent 
view. "  Mathews  v.  ClIV  of  C!edar  Baplds, 
(Iowa,)  4.5  N.  W.  Sep.  894. 

The  other  assignments  of  error  are  as 
follows:  "Sixth.  Tbe  court  erred  in  re- 
fusing to  instruct  tbe  Jury  as  requested 
by  defendant  in  its  ninth  request,  Tis. : 
'This  case  should  be  counidered  differently 
from  what  a  city  or  village  would  be  Con- 
sidered that  had  been  long  in  existence  as 
an  organized  corporation,  which  baa  a 
fnll  complement  of  officers  and  employes, 
and  ample  time  to  repair,  construct  new, 
and  put  Into  use  Us  streets,  cross-walks, 
and  sidewalks,  and  defendant  should  not 
be  held  uji  to  the  same  strict  accountabil- 
ity and  liability  that  a  city  or  village 
would  l>e  which  bad  been  long  in  exint- 
euce;'  and  such  a  village  might  be  held  li- 
able where  a  newly-organixeU  one  like  de- 
fendant would  not  be.  In  this  case,  if  the 
Jury  find  that  the  time  of  its  existence  was 
too  sbort  to  i-easonably  give  its  officers 
full  time  to  make  all  needed  repairs  and 
improvements  to  provide  for  the  safety  of 
tbe  traveling  public,  and  they  had  done 
all  that  they  reasonably  could  do,  then  the 
plaintiff  cannot  recover.'  Seventh.  Tbe 
court  erred  in  refusing  to  instruct  the  Jury 
as  requested  by  defendant  in  its  tenth  re- 
quest, as  follows:  'If  the  village  bad  ex- 
pended all  the  means  at  Its  command,  or 
that  it  would  be  entitled  to  expend*  under 
its  act  of  incorporation  in  the  building 
and  repair  of  Its  highways,  streets,  side- 
walks, cross-walks,  and  culverts,  and  no 
other  money  remained  that  it  could  de- 
vote to  the  repair  of  tbe  place  where  the 
injury  was  alleged  to  have  occurred,  tbeo 
the  plaintiff  caanot  recover  In  this  case.' 
Eighth.  The  court  erred  In  refusing  to 
charge  the  jury  as  requexted  by  defendant 
in  its  eleventh  request,  vis.:    'Tbe  corpo- 


ration In  this  case  bad  not  been  Koffielent- 
ly  long  in  existence  to  take  advantage  of 
the  provision  of  the  act  of  June  27, 1887, 
in  regard  to  streets  and  sidewalks,  to 
raise  an  additional  sum  of  five  mills  on 
the  dollar  to  enable  it  to  keep  its  streets, 
sidewalks,  and  cross-walks  in  good  repair 
at  all  times.'  Ninth.  The  court  erred  In 
not  charging  tbe  jury  as  requested  by  de- 
fendant in  its  thirteenth  request,  vis. :  'In 
considering  whether  tbe  defendant  had 
knowledge,  or  in  considering  whether  the 
defendant  used  reasonable  diligence,  tbe 
jury  are  entitled  to  take  into  account  the 
fact  that  tbe  construction  of  sidewalks 
theretofore  made  had  been  voluntary  by 
individuals,  and  sidewalks  had  been  bnilt 
piecemeal  and  scattered  in  front  of  tbe 
property  of  individual  reaidenta  in  their 
own  way  and  at  their  own  pleasure,  and 
noconnected  system  having  been  followed, 
making  an  additional  burden  upon  tbe 
Incorporation,  to  complete  and  perfect 
the  system,  and  therefore  more  latitude 
should  be  extended  to  tbe  village  in  and 
about  bringing  tbe  streets  and  sidewalks 
Into  a  proper  condition  than  would  be 
under  other  circumstances.' "  The  defend- 
ant had  been  incorporated  for  15  months. 
A  tax  for  village  purposes  had  been  im- 
posed and  collected.  Tbe  street  commts- 
sloner  testlOed  as  follows:  "Question. 
How  much  city  money  did  you  use  In  re- 
pairing city  walks  in  front  of  any  prop- 
erty owned  by  individuals,  or  did  that 
$100  include  that  also?  Answer.  No,  sir. 
Whenever  I  notified  I  don't  remember  of 
having  any  repairs  In  sidewalks  made 
myself  in  that  time.  Q.  Whatever  yoo 
did,  or  any  one  under  you,  would  be  your 
OM'n  act?  A.  Yes,  sir.  Q.  So  you  were 
not  able  to  use  any  of  the  city  money  In 
making  these  repairs?  A.  No,  sir.  The 
people  did  it.  I  didn't  have  but  very  lit- 
tle trouble  in  that  respect.  Tlie  people 
were  very  willing  to  fix  the  sidewalks." 
Hence  tbe  failure  to  cure  this  defect  did 
not  arlsefrom  lack  of  either  time  or  means 
to  make  the  repairs,  but  solely  because  of 
the  neglect  of  the  street  commissioner  or 
other  officer  to  notify  the  abutting  owner. 
The  statute  gives  to  villages  control  of 
sidewalks,  of  their  grade,  width,  mate- 
rial, and  manner  of  construction.  Own- 
ers of  lots  may  be  required  to  construct, 
maintain,  and  repair  sidewalks  in  the 
streets  adjacent  to  such  lots;  and.  If  an 
owner  fails  to  construct  or  repair,  tbe  vll- 
lage  may  ponstruct  or  repair  at  the  ex- 
pense of  such  owner,  anti  assess  tbe 
amount  of  such  expense  upon  his  lot. 
Owners,  however,  may  construct  walks 
in  the  absence  of  any  direction  by  the  vil- 
lage, subject,  however,  to  such  regulations 
regarding  ^tie  same  as  may  and  should  be 
prescribed  by  the  village;  and,  when  con- 
structed, although  by  private  parties,  the 
village  must  osn  reasonable  care  to  pre- 
vent them  from  becoming  dangerous.  The 
municipality  cannot  escape  liability  on 
tbe  ground  that  it  did  not  build  the  walk 
or  direct  its  construcTion.  Ghampatgn  v. 
McInulB,  26  lU.  App.  838;  Shannon  v. 
Town  of  Tama  City.  74  Iowa,  22,  36  N.  W. 
Rep.  776.  Tbe  doty  imposml  upon  cities 
and  villages  to  keep  their  sidewalks  in  re- 
pair and  reasonably  safe  for  travel  la  aft 
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impwatlTB  on«.  It  Involves  the  duty  of 
providing  all  that  Is  necessary  to  that 
end,  Inclnding  not  only  the  necessary  or- 
dinances regulating  their  construction, 
but  a  "fall  complement  ot  officers  and  erst- 
ployes,"  as  well  as  the  ntMsessary  funds  for 
that  purpose.  Coming  Into  this  territory, 
It  was  the  defendant's  duty,  in  view  of 
this  statute,  to  take  prompt  measures  for 
its  observance,  to  supply  the  necessary 
employee,  to  remedy  any  defects  that  ex- 
isted by  reason  of  any  "  disconnected  sys- 
tem," to  supply  the  necesHai^reKUiations, 
and  to  raise  the  necessary  funds.  The  de- 
fendant had  nearly  15  months  within 
which  to  do  this,  and,  having  failed,  it 
cannot  be  allowed  to  plead  its  own  neg- 
lect to  defeat  a  recovery.  The  facts  did 
not  warrant  the  giving  ot  the  instrnc. 
tions  requested,  and  they  were  properly 
refused.  The  Judgment  is  aflBrmed,  with 
costs  of  both  courtstn  pjalntlO.  The  oth- 
er Justices  concurred. 

Atwood  et  al.  v.  Canrikb  et  al. 
(Supreme  Court  of  MtbMaan.    Hay  16, 1801.) 

BOUHD-iJUBS— ETIDBHOB— RSOOBSBD  PLAT  OT  EOAS 
— AOTBB8B  FOBSEBSION. 

1.  In  1844  a  land-owner  granted  lands,  bound- 
ing them  on  the  south  by  the  center  of  the  "state 
toad, "  and  on  the  east  by  a  north  and  south  line 
far  enone^  east  to  inolade  4A  aotea.  Sabse- 
quently  he  granted  other  lands  on  the  east  of  this 
tract  On  a  question  as  to  the  location  of  the 
common  boundary,  It  appeared  that  in  1844  there 
existed  a  recorded  plat  of  a  state  road,  but  the 
road  existing  at  the  lime  of  the  trial  did  not  cor- 
respond therewith.  On  the  evidence  it  was 
doubtful  whether  any  state  road  had  been  opened 
in  1844.  Meld,  that  the  plat  was  properly  ad- 
mitted, since,  if  no  road'  was  open,  the  dMorip- 
tlon  must  reux  to  it. 

3.  A  deed  in  plaintiffis*  chain  of  title  pur- 
porting to  convey  more  land  than  was  shown  in 
the  grantor  was  admissible  to  show  the  convey- 
ance of  40  acres,  which  It  was  admitted  she  did 
own.  * 

8.  An  objeotion  that  a  plat  showing  the  pres- 
ent location  of  the  highway,  and  where  it  would 
have  been  located  if  run  on  the  recorded  surrey, 
is  inaconrate,  is  not  well  taken;  such  inaccuracy 
being  matter  of  defense,  and  'its  correctness  a 
qaesuon  for  the  Jury. 

4.  On  a  question  whetber  defendants  had 
maintained  adverse  possession  for  IS  years  up  to 
a  certain  fencis,  it  was  error  to  admit  evidence 
that  it  was  commonly  understood  in  tbe  neighbor- 
hood that  the  fence  was  not  on  tbe  true  line. 

Error  to  circuit  court.  Branch  county ; 
Qeobob  M.  Buck,  Judge. 

H.  B.  Bartow,  for  appellant^.  Henry  C. 
Lovertdge,  (Cbae.  N.  Legg,  of  counsel.)  for 
appellees. 

•  Morse,  J.  This  is  an  action  of  «)eet- 
ment.  The  premises  of  the  parties  adjoin, 
and  the  boundary  line  between  their  re- 
spective lands  is  the  dispute.  Qeorge 
Strong  and  wife  were  tbe  common  gran- 
tors of  the  premises  owned  by  plaintiffs 
and  defendants.  Tbe  first  deed  was  from 
Strong  and  wife  to  Caroline  Lusk,  dated 
November  16,  1S44,  conveying  a  piece  of 
land  situated  in  ttra  township  of  Union, 
in  Branch  county,  Mich.,  and  bounded 
north  by  the  county  line  between  Branch 
and  Calhoun  counties,  on  the  west  by  the 
west  line  uf  Union  township,  on  the  south 
by  tbe  center  of  the  state  road  leading 


westerly  froip  Union  City,  and  on  tbe 
east  "by  the  north  and  south  line  far 
enough  east  to  include  40  acres  of  land 
within  said  boundary ;  said  land  being  in 
the  northwest  quarter  of  section  6. "  This 
N.  W.  \  was  a  fractional  one,  and  the 
trouble  has  arisen  from  a  dispute  as  to 
the  location  of  tbe  state  road.  The  deed 
to  Caroline  Lusk  only  called  for  40  acres, 
and  in  1865  she  deeded  to  one  John  D.  Mer- 
ritt,  bounding  the  premises  conveyed  as 
follows:  "Commencing  at  center  of  high- 
way running  from  Union  City  to  Sher- 
wood, where  it  crosses  the  west  Une  of 
Union  township;  running  thence  north, 
along  tlie  west  line  of  said  township,  to 
tbe  north  line  of  tbe  same;  thence  east, 
along  the  north  line  of  said  township,  far 
enough  tp  make  42  acres;  thence  south  to 
tbe  center  of  the  highway;  thence  west, 
along  the  center  of  said  hiehway,  to  the 
placeof  beginning."  Merritt  conveyed  tbe 
same  description  to  Albert  Losey,  March 
80,  1867;  and  Losey  deeded  to  Ellas  At- 
wood, August  12, IKTl, describing  tlteprem- 
ises  as  that  part  of  the  W.J^oftheN.  W.  ]{of 
section  6,  township  of  Union,  lying  north 
ottbe  highway  leading  from  Union  City 
to  Sherwood.  The  same  description  was 
conveyed  by  Ellas  Atwood  to  Francis  M. 
Atwood,  August  12,  1K81.  At  tbe  time 
Strong  deeded  to  Caroline  Lusk,  he  owned 
the  whole  of  the  N.  W.  J^  of  section  6,  and 
Atwood  now  also  owns  tbe  S. ){  ot  said 
quarter.  Defendants  claimed  under  a 
deed  from  Strongaated  November  14.1849, 
conveying  to  Charles  Wilkes  the  N.  E.  jy[  of 
the  N.  W.  V  ot  section  6,  (Union  town- 
ship,) containing  40  acres  of  land,  moreor 
lesg,  according  to  the  Unitisd  States  sur- 
vey. Wilkes  deeded  to  Corbin,  May  14, 
1857;  Corbin  to  Gould,  August  3.  1874; 
Gould  to  McCreery,  August  28,1874;  Mc- 
Creery  to  George  Canrike,  May  2,  1889. 
The  defendants  alsci  claim  the  strip  uf 
land  In  controversy  by  adverse  possession 
for  over  30  years. 

The  deed  from  Caroline  Lusk  to  Mer^ 
ritt  was  objected  to  on  tbe  ground  that  it 
purported  to  convey  more  land  than  was 
shown  in  tbe  grantor  of  such  deed  at  tbe 
time  it  was  made.  This  objectioii  was 
not  good.  Tbe  deed,  at  the  least,  waa  ev- 
idence to  show  the  conveyance  of  40  acres, 
to  which  it  is  admitted  Mrs.  Lusk  bad 
good  title  at  tbe  time  tbe  deed  was  made. 
The  plaintiffs  to  maintain  their  claim,  of- 
fered the  record  of  a  state  road  known  as 
the  "Washtenaw  Territorial  Road,"  pur- 
porting to  have  been  laid  ont  and  sur- 
veyed In  June,  1884,  and  gave  testimony 
tending  to  show  that,  taking  the  center 
line  of  this  road,  as  surveyed  and  record- 
ed, as  the  south  boundary  line  of  the  lands 
described  in  tbe  deed  from  Strong  to  Lusk, 
the  boundary  linn  between  themselves  and 
the  dAendant  Canrike  would  be  as  claimed 
by  them,  and  they  would  be  entitled 
to  recover.  There  was  no  testimony  giv- 
en showing  that  the  line  of  the  road  as 
recorded  wae  ever  opened  or  traveled, and 
tbe  defendants'  counsel  objected  to  tbe 
admission  of  the  record  upon  this  ground. 
It  was  also  conceded  on  the  trial  that  if  the 
state  road,  when  tbe  deed  from  Strong  to 
Lusk  was  made,  ran  where  It  now  runs, 
the  plaintiffs  have  their  full  40  acres  of  land. 
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and  werenotentltled  toi«c<#Ver.  lam  of  the 
opinion  that  this  record  ot  the  state  road 
waa  admlBslble.  Bat  without  proof  tbat 
Ibe  line  of  the  road,  as  shown  by  the  rec- 
ord, had  been  opened  or  used  at  the  time 
■the  deed  was  made,  or  proof  that  no  road 
called  a  "state  road"  had  been  opened  or 
■aaed,  from  Union  City  westerly  across  this 
quarter  section,  the  record  would  not  be 
material,  as  the  presumption  would  be, 
in  case  any  road  called  a  "state  road" 
running  from  Union  City  westerly  across 
(be  line  was  in  use,  that  the  description  in 
the  deed  referred  to  the  highway  as  it  ex- 
isted upon  the  ground,  and  not  to  the  line 
In  the  record  in  the  clerk's  ofiBce.  The  tes- 
timony upon  this  matter  was  not  very 
•certain  or  satisfactory,  but  we  think 
there  was  enough  to  warrant  the  admis- 
sion and  retention  ot  this  record  in  the 
■case. 

The  plat  made  by  one  Bennett,  showing, 
■among  other  things,  the  present  location 
4>f  the  highway,  and  where  it  would  have 
«  been  located  provided  it  had  run  upon  the 
surveyed  land,  shown  by  the  record  in  the 
•clerk's  oflSce,  was  admiaalble  in  evidence. 
It  Is  claimed  that  the  plat  was  not  accu- 
rate, and  that  imaginary  lines  were  run 
•upon  it,  and  the  jury  were  misled  by  it. 
But  it  was  proper  for  Bennett,  who  was 
*  A  surveyor,  to  give  evidence  that  be  had 
run  out  these  lines,  and  to  present  a  plat 
■of  bis  survey.  If  inaccurate,  such  inaccu- 
racy could  be  shown  by  the  defense,  and 
■the  question  of  its  correctness  was  for  the 
Jury.  The  testimony  of  the  defendant 
tended  most  strongly  to  show  thut  he 
■and  his  grantors  had  been  in  adverse  and 
Jiostile  possession  of  the  disputed  strip  of 
riand  for  over  16  yearn.  In  1874,  when 
Ellas  Atwood  owned  the  land  upon  the 
west  and  McCreery  upon  the  east,  a  sur- 
vey was  had,  and  Atwood  himself  built 
the  fence  where  he  wanted  the  line,  not 
being  satisfled  with  the  line  shown  by 
«snch  survey.  Such  survey  brought  thn 
line  nearly  on  the  previous  line  between 
the  lands  before  Ellas  Atwood  purchased 
lands  now  owned  by  plaintiffs.  This  line, 
«o  established  by  Ellas  Atwood,  has  re- 
mained the  division  line  between  the 
4>remiBes  without  change  thereafter.  An 
■  orchard  was  set  oat  upon  the  lands 
■owned  now  by  defendants.  In  1870  or  1871, 
by  Corbin,  whose  wife  then  owned  them. 
The  boandary  line  claimed  by  plaintiSa 
would  take  in  two  or  three  rows  of  these 
apple  trees.  It  is  difficult  to  perceive  bow 
the  jury,  under  the  whole  evidence,  could 
find  against  the  claim  of  adverse  posses- 
sion npon  the  part  of  the  defendants,  as 
the  charge  of  the  court  was  a  very  fair 
one,  and  stated  clearly  the  Jaw  as  to  ad- 
verse possession,  unless  they  were  influ- 
enced by  testimony  admitted,  upon  the 
cross-examination  of  defendants'  wit- 
nesses against  objection,  tbat  it  was  a 
•matter  of  common  repute  In  the  neighbor- 
■bood  that  the  fence  was  not  on  the  true 
dine.  This  testimony  was  erroneously  ad- 
mitted. Whether  the  fence  was  on  the 
true  line  or  not  could  make  no  difference 
In  the  right  ot  the  defendants  to  hold  this 
strip  by  adverse  possession.  It  would 
appear  from  all  the  testimony  that-  the 
liine  settled  upon  by  Ellas  Atwood   was 


substantially  the  old  line  existing  when 
Corbtn  set  out  the  orchard,  in  1870  or  1871. 
If  this  line,  HO  settled  by  Ellas  Atwood, 
where  he  wanted  It,  with  the  concurrence 
of  McCreery,  as  McCreery  testifies,  has  / 
ever  since  been  maintained  by  McCreery 
and  his  grantees  under  a  claim  that  it 
was  the  line,  and  the  possession  of  the 
land  under  such  claim  has  been  open,  no- 
torious, contlnuoas,  hostile,  and  adverse, 
as  against  the  plaintiffs  and  their  gran- 
tors, the  fact  that  It  was  a  matter  of  com- 
mon repute  in  the  neighborhood  that  the 
fence  was  not  on  the  true  line  was  entire- 
ly Immaterial.  The  boundary  line  in  such 
a  case  is  not  established  by  common  re- 

gute,but  by  the  action  of  the  land-owners 
etween  whose  lands  the  boundary  Is 
sought  to  be  established.  Nor  would 
this  common  repute  have  any  bearing 
upon  the  character  of  the  occupancy  ot 
the  parties,  as  affecting  the  question  ol 
adverse  possession.  The  adverse  posses- 
sion is  evidenced  by  the  manner  of  the  hold- 
ing ot  the  occupant,  and  not  bytheopinlon 
ot  the  neighborhood.  The  Judgment  is  re- 
versed, and  a  new  trial  granttd,  with 
costs  of  this  court  to  the  defendants. 

McOiuTH,  Long,  and  Gbant,  JJ.,  eon* 
cnr. 

GoiMPLiN,  C.  J.  I  concur  In  the  resnlt, 
npon  the  ground  tbat  the  line  was  agreed 
upon  between  the  owners. 


STEVXNB  ▼.  HA.NNAN  Ot  Sl, 

(Suipreme  Court  ml  KlcMffon.    June  5, 1891.) 
Aasiexmira  o*  Notbs— SusBsimaB— Faxtos. 

1.  The  payee  of  a  negotisble  note,  payable  "on 
or  before"  one  year,  tranaf erred  It  by  imting  on 
Its  back,  "For  value  received  I  bereSy  assign  all 
interest  in  and  to  this  note  to  W. "  W.  trana- 
terred  it  to  nlaintlff  by  writing  his  name  on  the 
back.  Held  that,  if  the  negotiability  was  de- 
stroyed by  the  first  transfer,  plaintiff  was  an  as- 
signee, and  entitled  to  sue,  under  How.  St.  Mich.  | 
7M4,  which  allows  the  assignee  of  a  non-negotia- 
ble note  to  sue  thereon  in  his  own  name;  aid,  if 
sQCh  transfer  did  not  destroy  the  note's  negotia- 
bility, he  was  an  indorsee,  and  ooold  sua  m  his 
own  name,  under  the  law-merchant. 

2.  Where  a  note  signed  by  three  makers  was 
indorsed  to  one  of  them,  and  by  him  Indorsed  to 
a  third  party,  the  latter  cannot  sue  npon  it,  sinos 
its  appearance  was  snffloient  notice  that  his  in- 
dorser  had  only  a  right  of  contribution. 

Error  to  circuit  court,  Wayne  county; 
Georor  R.  Hosmeb,  Judge. 

Action  on  a  promissory  note  by  Richard 
H.  Stevens  against  William  W.  Hannan, 
.lames  L.  Cooltcau,  and  Ralph  E.  Watson. 
How.  St.  Mich.  §  7344,  allows  the  assignee 
of  a  n  on -negotiable  note  to  sue  thereon  In 
bis  own  name.  From  a  verdict  and  Judg- 
meuT  for  defendants,  plaintiff  aopeals. 

Bowen,  Dguglas  A  Wbtttug,  for  appel- 
lant. H.  E.  Spalding,  (John  D.  Conely,  of 
counsel,)  for  appellees. 

McObath.J.  Defendants  Hannan, Cool- 
lean,  and  Watson  executed  and  delivered 
to  defendant  Batcbelder,  In  part  payment 
for  some  land,  the  following  note:  "fl.- 
800.00.  Toledo,  Ohio,  Not.  1, 1887.  On  or 
before  one  ypar  after  date  we  promise  to 
pay  to  the  order  ot  Wm.  M.  Batcbelder 
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thirteen  hundred  (1,300)  dollars,  at  Tole- 
do, Ohio,  value  received,  with  Interest  at 
the  rate  of  6  per  cent,  per  annum,  payablp 
Bemi-annually.  Wilijam  W.  Hannan. 
James  8.  Coolican.  Ralph  E.  Watson." 
On  the  4th  of  November,  1887,  Batchelder 
transferred  the  note  to  Watson  by  writ- 
ten assignment  ul  the  note  on  the  bacb; 
thereof,  as  follows*  "Toledo,  Ohio,  Nov. 
4, 1887.  For  value  received,  I  hereby  as- 
sign all  Interest  in  and  to  this  note  to 
Ralph  £.  Watson.  W.  M.  Batchelder." 
Watson  transferred  it  in  turn  to  the  plnln- 
titr,  for  value,  before  maturity,  by  writing 
bis  name  on  the  back,  and  delivering  it  to 
bim.  The  declaration  was  on  the  com- 
mon counts,  with  a  copy  of  the  note  and 
the  writings  on  its  back  appended,  with 
the  usual  notice.  On  the  trial  a  count  was 
added,  averring  an  assignment  of  the  note 
from  Watson  to  plaintiff.  Defendants 
bad  Judgment,  and  plaintiff  appeals.  The 
defendant  Hannan  upon  the  trial  Insisted 
(1)  that  the  plaintiff  could  not  sue  In  his 
own  name,  but  should  have  brought  suit 
in  the  name  ol  the  payee;  (2)  that,  the 
note  being  transferred  to  Watson,  one  of 
the  makers,  was  paid,  and  therefore  could 
not  again  bo  put  in  circulation  so  as  to 
charge  defendant  Hannan  In  a  suit  upon 
it.  I  do  not  think  that  the  first  point  is 
well  taken.  If  the  i^ffect  of  Batchelder's 
Indorsement  was  to  make  the  note  there- 
after non-negotiable,  then  the  assignment 
from  Watson  to  plaintiff  entitled  plaintiff 
to  sue  In  his  own  name  under  the  statute, 
and,  if  Batchelder's  Indorsement  did  not 
affect  its  negotiability,  then  Watson's  in- 
dorsement entitled  plaintiff,  as  bolder  of 
the  note,  to  sae  in  his  own  name.  The 
second  point  raised  is  well  taken.  Wat- 
son, while  the  note  was  in  his  possession 
under  the  assignment  or  Indorsement  to 
bim,  could  not  have  brought  salt,  except 
for  contribntlon,  and  he  could  not,  by  as- 
signment or  indorsement,  convey  any 
greater  right  than  he  himself  had.  His 
name  appearing  as  one  of  the  makers  was 
Bufflelent  notice  to  plaintiff.  The  judg- 
ment below  is  affirmed,  with  costs.  The 
other  jnstices  concurred. 


GiNSBaHS  »t  a/,  t.  Odtlkb  &  BAvmaK 
Ldmbbb  (k). 

(Supreme  Court  of  Michigan.    May  S,  1891.) 

BaLB— EVIDBNOB  TO  ESTASUSB— COMltCKICATIOKS 

Pabtlt  Obal  ahd  Fautlt  Wbittss— Qdestios 

FOB  JDBT— iKSTBUOTIOXS. 

1.  S.,  the  owner  of  certain  steel  rails,  made 
an  arrangement  to  sell  100  ton;  tbereuf  to  de- 
fendant, bat  no  writing  was  made,  and  no  con- 
sideration passed.  About  two  months  later  ha 
sold  them  to  plalntiSs  for  srood  con^deratlon, 
giving  a  bill  ox  sale,  and  informed  them  of  the 
arrangement  with  defendant.  FlalntUIs  shipped 
the  rails  to  defendant  after  cortespondenoe  and 
an  interview,  which  they  claimed  showed  a  con- 
tract of  sale  with  them,  but  which  defendant 
claimed  amounted  to  a  mere  direction  to  ship  as 
the  agent  of  8.  nnder  the  original  purchase  from 
8.  Held  that,  sfaice  the  oommunications  were 
partly  written  and  -  portly  oral,  the  ]nry,  and  not 
the  court,  thonld  determine  their  effect. 

2L  The  defendant  could  not  complain  of  a 
cliarge  that  plaintiffs  could  not  recover  if  they 
had  notice  before  sending  the  rails  that  defend- 
ant claimed  to  deal  only  with  8. 


Error  to  circuit  court,  Wayne  connty; 
Henry  N.  Bhevoort,  Judge. 

Action  of  uFsumpsit  by  Rachel  L.  Olns- 
burg  and  others  against  the  Cutler  ik  Sav- 
idge  Lumber  Company.  From  a  verdict 
and  judgment  for  plaintiffs,  defendant  ap- 
peals. 

Conely,  M&yhniy  A  Lucking,  for  plain- 
tiff in  error.  Goorge  W.  R&dford,  for  de- 
fendants In  error. 

liONS,  J.  July  8,  1889,  William  Steele 
was  the  owner  of  a  certain  piece  of  log- 
ging railroad  at  Wyman,  this  state.  On 
that  date  he  made  and  executed  an  agree- 
ment to  sell  and  convey'  the  same  to  the 
plaintiffs,  for  the  sum  of  fl6,00U.  The 
sale  Included  all  the  iron  and  steel  rails, 
bolts,  etc.,  together  with  logging  cam 
and  other  property.  Three  thousand 
dollars  was  paid  down  at  that  date. 
and  on  the  lOtb  the  balance,  $14,000,  was 
paid,  and  the  bill  of  sale  executed  and  de- 
livered to  the  plaintiffs  for  all  such  prop- 
erty. What  was  known  as  the  "Ionia  i 
Road  "  was  also  purchased  by  the  plain- 
tiffs, for  the  sum  of  f  2,000,  of  Mr.Stede.on 
July  24, 1889,  and  a  bill  of  sale  given.  At 
the  time  of  the  purchase  of  the  two  roads 
the  rails  of  both  were  then  laid  upon  the 
road-beds.  A  00-day  note  was  given  by 
the  plaintiffs  to  Mr.  Steele  on  the  purchase* 
of  the  Ionia  road,  and  afterwards  paid. 
It  appears  that  before  the  purchase  Mr. 
Steele  had  arranged  with  the  defendant, 
the  Cutler  St,  Savidge  Lumber  Company  of 
Spring  Lake,  Mich.,  through  Mr.  Dwight 
Cutler,  to  sell  to  it  100  tons  of  these  rails, 
to  be  taken  np  from  the  road-beds,  but 
nothing  had  been  paid  on  the  purchase,, 
and  no  agi-eement  in  writing  made.  At 
the  time  of  the  sale  and  transfer  by  Mr. 
Steele  to  the  plain  tiffs  of  these  roads  U  ap- 
pears that  the  plaintiffs  were  advised  of 
the  arrangement  with  Mr.  Cutler.  After 
the  purchase  by  the  plain  tiffs,  they  shipped 
to  the  defendant  six  car-loads  of  rails,-* 
about  100  tons.  Demand  was  thereafter 
made  upon  the  defendant  for  payment, 
which  was  refused,  the  defendant  daliulng 
that  it  received  the  rails  under  the  ar- 
rangement made  with  Mr.  Steele  before 
plaintiffs'  purchase,  and  that  the  amount 
and  value  thereof  was  applied  upon  the 
indebtedness  owing  by  Mr.  Steele  to 
Dwight  Cutler  at  and  before  the  time  the 
arrangement  was  made  with  Mr.  Steele. 
This  action  Is  )n  aaaumpsit  to  recover  the 
value  of  the  rails.  On  the  trial  in  the 
Wayne  circuit  court  the  plaintiffs  had  ver- 
dict and  Judgment  for  the  value  of  the 
rails,— $2,178.  Defendant  brings  error. 
The  testimony  and  exhibits  cover  about 
100  pages  of  printed  record.  On  the  trial, 
certain  letters  and  telegrams  passing  be- 
tween the  parties  were  introduced  In  evl- 
dence,  to  which  reference  will  be  made. 

The  plaintiffs'  claim  Is  that  they  wrote 
the  defendant  on  July  6th,  after  the  ar- 
rangement to  purchase  from  Mr.  Steele, 
that  they  had  purchased,  or  made  an 
agreement  to  purchasp,  the  logging  road 
of  Mr.  Steele,  and  that  they  understood 
from  him  that  the  defendant  wanted  100 
t6ns  of  30-ponnd  steel  rails,  fish-plateM, 
and  spikes,  at  $25  a  gross  ton.  free  on 
board  cars  at  Wyman,  and  that,  U  they 
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did  want  tbem,  tbey  sboold  let  the  plain- 
tlfls  know,<aQd  tbey  wonld  sblp  them  Itn- 
mediately.  Tbey  got  no  reply  to  this  let- 
ter. The  defendant  denied  ever  receiving 
It.  The  letter  was  not  pro<lo<reii,  and 
plaintiffs,  after  doe  notice,  save  paiMl  evi- 
dence of  Its  contents.  The  matter  ran  on 
«ntfl  July  19th,  when  plaintifTrt  wired  de- 
fendant from  Detroit,  where  plaintifTs  re- 
side and  cany  on  basineBs,  as  follows: 
'When  do  yon  want  10§  tons  rallB  sold 
Tou  by  Mr.  Steele  shipped?  Answer  quick. 
JR.  L.  GiNSBURO  &  Sons."  This  telegram 
^as  answered  on  the  20th  by  the  defend- 
ant as  follows:  "Want  rails  at  once. 
CuTLEH  &  Savidgb  Lumbbh  Co.  "  On  the 
same  day  the  plaintiffs  wired  defendant: 
"Steele  not  at  home;  have  no  particnlara. 
Mail  us  order  and  shipping  directions. 
Win  ship  Immediately.  R.  L.  Qinsburo  £ 
Hosu."  Plaintiffs  also  wrote  defendant 
the  following  letter  on  July  aotht  "Jnly 
20, 1889.  Messrs.  Cutler  &  Snvldge  Lum- 
ber Co.,  Spring  Lake,  Michigan — Gentle- 
men: When  we  made  the  poKThase  of 
Wiltiam  Steele  of  all  his  lumber  rond,  he 
told  us  that  be  promised  yon  to  let  yna 
hare  100  tons  of  30  lb.  isteel  rails  t^t  f25 
groHs  ton,  free  on  board  cars,  Wymnn, 
fish-plates  and  spikes  Included.  Mr.  Steele 
Is  aliuent  from  home  now,  and  we  nre  go- 
ing to  Hhip  some  of  the  rails  away.  We 
deemed  It  our  duty  to  find  out  from  you 
If  you  want  the  rails,  so  we  telegraphed 
you,  and  we  received  your  reply,  '  Want 
the  rails  at  once;'  and  In  reply  we  asked 
yon  to  let  us  know  by  return  of  mall  how 
many  tons  you  wanted,  and  where  shall 
we  ship  them,  and  If  yuu  want  any  ot 
your  men  to  be  present.  If  you  wonld 
have  answered  our  flrst  letter  you  wonld 
have  had  the  rails  long  ago,  as  we  com- 
pleted our  purchase  on  the  10t1>,  and  all 
paid  for  on  that  date.  Hope  to  receive  an 
immediate  answer,  and  we  will  attend  to 
It  promptly.  Welle,  Stone  &  Co.  bought 
of  us  200  tons  also.  Respectfully  yoora, 
"R.  L.  GrxBBunG  &  Sons."  Defendant 
claims  that  on  Jnly  22d  following  the  re- 
ceipt of  this  leter  and  telegram  he  wired 
plaintiffs  as  follows:  "We  bought  rails 
from  Steele  and  have  written  him.  C.  A  S. 
L.  Co."  TMs  telegram  was  offered  and 
received  In  evidence,  and  will  be  referred 
to  hereafter  as  "Exhibit  O."  The  plain- 
tiffs claim  that  tbey  never  received  this  tel- 
egram. Plaintiffs  claim  that  after  these 
letter^  and  telegrams  and  between  the  7th 
and  10th  of  August,  they  shipi)ed  two 
car-loads  of  rails  to  the  defendant.  That 
before  shipping  the  other  four  car-loads 
on  the  15th  of  August  they  wired  the  de- 
fendant: "Must  have  Immediate  answer 
by  wire.  If  yoo  want  balance  of  rails  or 
not;  otherwise  will  sell  to  another  par- 
ty,"— and  on  the  same  day  received  from 
defendant  the  following  reply  by  wire: 
"  Have  left  the  matter  with  M.  L  Steele, 
Ionia."  That  before  shipping  the  other 
four  car-loads  Mr.  Samuel  Ginsburg,  rep- 
resenting the  Arm  of  R.  L.  Ginsburg  & 
Sons,  went  to  Grand  Haven,  and  saw  Mr. 
Dwlght  Cutler,  of  the  Cotter  &  Savldge 
Lumber  Company,  and  whd  had  the  con- 
trolling interest  In  the  concern.  This  was 
on  August  22d.  That  Mr.  Cutler  then  told 
Samuel  Otashurg  that  he  had  not  seen  the 


two  car-loads  of  rails  which,  bad  been 
shipped,  but  he  nnderstood  they  were  at 
Le  Hoy,  and  that,  as  soon  as  the  balance 
was  shipped,  he  would  go  over  and  see 
them,  and  M  they  were  not  good  be  would 
return  them,  and  If  they  weret  as  soon  as 
the  shipment  was  complete,  he  wonld  re- 
mit tor  them.  That,  at  this  time  he 
showed  Mr.  Cutler  the  bills  of  sale  received 
from  Mr.  Steele  on  the  purchase  of  the 
rails.  That  after  this  conversation  he 
gave  orders  for  the  other  four  cars  to  be 
shipped,  and  they  were  shipped  on  the 
24th  of  August,  and  Invoices  were  sent  on 
August  the  15th  lor  the  first  two  cars  and 
August  30th  for  tbe  lust  four.  These  ship- 
ping bills  were  as  follows:  "Detroit, 
Mich.,  Augnst  15,  1889.  Cutler  &  Havldge 
Lumber  Co.,  Spring  Lake,  Mich.,  bought 
of  R.  L.  Ginsburg  &  Sons,  wholesale  deal- 
ers in  scrap  Iron  and  metals,  iVI  and  209 
Atwater  street,  between  Antoine  and 
Hastings':  80  lb.  steel  rails ;  car  No.  2,426, 
48.000  lbs. :  car  877,  87,000  lbs. ;  total,  80,- 
000:  at  $25  a  gross  ton,  $892.86."  "De- 
troit. Mich.,  August  8«).  1S89.  Cutler  & 
Savidge  Lumber  Co.,  Spring  Lakt',  Mich., 
bought  of  R.  L.  Ginsburg  &  Sons,  whole- 
sale dealera  in  scrap  iron  and  metals,  207 
to  211  Atwater  street:  Detroit,  Lansing 
&  Northern,  Nos.  465,  69,  879,  and  419, 180,- 
080  lbs.  rails,  spikes,  and  plates,  $26  a 
gross  ton,  $1,206.26.  Shipped  from  Wy. 
man  to  your  order,  Le  Roy,  Mich." 

These  Invoices  were  returned  to  the 
plaintiffs  by  the  defendant  on  September 
18, 1889.  Plaintiffs  claim  that  on  iSeptem- 
ber  0, 1889,  and  after  all  the  rails  bad  been 
shipped,  Samuel  Ginsburg  again  saw  Mr. 
Dwlght  Cutler  at  Grand  Haven.  They 
had  in  tbe  mean  time,  and  on  September 
8d,  made  draft  on  tlie  defendant  for  tbe 
amount  of  all  the  rails  shipped.  This 
draft  had  been  returned  to  them  unpaid. 
When  he  met  Mr.  Cutler  on  the  9th  he 
asked  him  why  he  did  not  pay  tbe  draft, 
when  he  said  he  did  not  owe  tbe  money  to 
the  plaintiffs ;  that  he  madetho  parrhaso 
from  William  Steele,  and  be  would  not  pay 
to  the  plalntins.  Tbe  defendant  claimed 
that  the  pnrehase  was  made  from  William 
Steele,  and  that  the  shipments  wer^made 
by  J.  A.  Steele  for  William  Steele  to  it. 
Mr.  Cutler  was  called  as  a  witness  for  the 
defendant,  and  testified  that  In  tbe  May 
previous  to  the  pnrehase  by  plaintiffs,  he 
bad  arranged  with.  William  Steele  for 
these  rails.  Nothing  was  paid  down,  but 
that  Steele  was  owing  bim  at  that  time 
$8,000,  and  he  intended  to  apply  it  upon 
that.  No  writing  was  taken,  but  he  made 
a  memorandum  of  the  agreement  In  his 
pans-book.  Mr.  Cutler  denied  the  claim 
made  by  Samuel  Ginsburg  in  bis  testimo- 
ny, and  testified  that  In  the  flrst  talk 
with  Olnsbnrg  he  told  him  he  had  bought 
the  rails  of  Mr.  Steele;  that  tbe  telegram 
(Exhibit  O)  was  sent  by  his  direction. 
Mr.  Harbeck,  the  secretary  of  the  defend- 
ant, was  called  as  a  witness,  and  testified 
that  he  sent  the  telegram  Exhibit  O. 
That  the  telegram  and  letter  ot  plaintiffs 
dated  Jnly  80th  were  sent  by  him  to  Wlll- 
latii  Steele.  That  they  gave  shipping  di- 
rections to  William  Steele,  and  did  not 
know  the  plaintiffs  In  the  trantaction. 
That  tbey  received  the  tnllowing  letter 
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Irom  J.  A.  Steele:  "Wyman,  Ificb.,  Aa- 
.guat  80,  1880.  Mesani.  Cutler  &  SavldKe 
Lnmber  Co.,  Spring  Lake— tienta:  I  have 
-shipped  to  yuar  address  from  Ionia  lor 
WiUiam  Steele  two  cars  of  rails  in  O.  B.  & 
I.  flat-cars  'Nos.  877  and  2,426,— in  car  No. 
2,426,  124  80-foot  raUa,  02  pair  strapa,  one 
4rogr ;  In  car  No.  877,  06  SO-foot  ralla,  25  24- 
toot  rails,  8  22-foot  rails,  one  frog,  168  pair 
straps.  Can  ship  you  some  rails  from  Wy- 
man after  the  track  la  taken  up,  which  I  ex- 
pect win  be  iu  a  week.  If  that  will  do.  Please 
4et  me  know  at  once  to  Ionia,  as  William 
will  not  be  at  liome.  An  early  reply  will 
-oblige,  yonra  truly,  J.  A.  Steele.  P.  S. 
There  Is  only  about  onckbalf  car  rails  left 
Jn  Ionia,  so  it  is  not  worth  while  sending 
them,  so  If  you  want  more  we  can  send 
-balance  from  here  to  make  out  what  we 
agreed  to  send  from  Ionia.  J.  A.  Steele.  " 
Defendant  also  offered  in  evidence  the  ship- 
iping  Mils  for  the  six  cars,  but  it  Is  not 
daimpd  that  Mr.  Cutler  or  the' officers  of 
-defendant  company  ever  saw  these  ship- 
ping bills  until  about  the  time  of  the  trial 
•of  the  cause.  The  claim  of  the  defendant 
is  that*  it  never  received  from  the  plain- 
tlBa  the  rails  In  controversy,  but  that  Mr. 
Cntler  bought  them  fur  the  defendant 
company  from  William  Steele,  and  that 
they  were  shipped  by  J .  A.  Steele  for  Will- 
iam Steele  to  the  defendant. 

Forty  errors  are  assigned.  Many  of 
them  we  do  not  deem  It  important  to  no- 
tice. The  canae  was  tried  before  a  jury, 
.and  their  verdict  settles  some  of  the  ques- 
tions raised.  Several  errors  are  assigned 
upon  the  refusal  of  the  counsel  to  give  the 
several  requests  of  the  defendant's  coun- 
sel. These  requests  are  as  follows :  "(1) 
Cinder  the  pleadings  in  this  case  the  de- 
fendant is  entitled  to  a  verdict.  (2)  Un- 
-der  the  evidence  In  this  case  the  defendant 
Is  entitled  to  a  verdict.  (8)  The  telegrams 
And  letters  which  paaaed  between  the  par- 
ties, being  In  writing,  are  for  the  court  to 
■construe;  and  I  charge  you  that  they  do 
not  make  out  any  contract  between  the 
parties  entitling  the  plaintiffs  to  a  recov- 
-ery  in  this  case.  (4)  Plaintiff's  telegram 
(Exhibit  D)  of  July  lOtb,  as  follows: 
'WheA  do  you  want  100  tons  steel  rails 
sold  yoQ  by  Steele  shipped?  Answer 
•quick,'— clearly  shows  that  plaintiffs  knew 
that  Wm.  Steele  had  sold  to  defendant  100 
tons  of  rails,  and  defendant's  reply  by  tel- 
-egram,  after  being  pushed  for  an  answer, 
on  July  20th  (Exhibit  E,)  'Want  the  rails 
at  once,' only  meant  that  defendant  want- 
ed the  rails  that  it  bad  purchased  of 
Steele  through  Mr.  Cutler.  (5)  It  appears 
from  the  evidence  that  plaintiffs'  tele- 
gram (Exhibit  F)  of  July  20tb.  'Steele  not 
home;  have  no  particulars.  Mall  ua  order 
and  shipping  directions.  Will  ship  imme- 
-dlately;'  plaintiffs'  letter  of  same  date,  in 
which  their  telegram  of  July  19th  Is  con- 
Armed,  viz. :  'When  do  you  want  100  tons 
^teel  rails  sold  you  by  Steele  shipped? 
Answer  quick:'  and  plaintiffs'  telegram  of 
July  22d,  (Exhibit  R,)  'Answer  quick 
where  you  want  rails  shipped, '—were  nil  re- 
ceived by  defendant  before  sending  the  tel- 
egram of  July  22d,  (Exhibit  G,)  the  receipt 
■of  which  plaintiffs  dispute,  vis.:  'We 
bought  rails  from  Steele,  and  have  writ- 
ten him.'    I  therefore  charge  you    that 


said  telegrams  and  letter  must  be  all  con- 
strued together,  and,  no  mat1j?r  whether 
Slaintitts  received  d^endant's  telegram  of 
uly  22d  or  not,  if  you  believe  the  testi- 
mony of  Mr.  Cutler  as  to  the  talks  be- 
tween him  and  Ginsburg,  then  plaintiff 
cannot  recover,  as  there  is  no  other  evi- 
dence that  defendant  knew  otherwise  than 
that  the  rails  were  shipped  to  defendant  for 
Wm.  Steele,  as  appears  by  the  letter  of  J. 
A.  Steele  to  deleadaut  of  August  18, 1880, 
(Exhibit  S,)  and  the  ahipping  bills,  signed 
'James  D.Story'  and  'Wm.  Steele.'     (6) 
If  the  Jury  believe  from  the  evidence  that 
plaintiffs  or  their  agents  received  defend- 
ant's telegram  of  July  22d,  (Exhibit  O.) 
'We  bought  rails  from  Steele,  and  have 
written  him,'  then    plaintiffs  cannot  re- 
cover.   And  In  determining  this  question 
yuu  are  to  take  into  consideration  the 
testimony  of  Harbeck,  the  aecretary  of  de- 
fendant, who   wrote  and  left  the  message 
at   Spring   Lake   with    the  operator  for 
transmission ;  the  testimony  of  the  oper- 
ator, De  Witt,  who  sent  the  message,  and 
its  receipt  at  the  Detroit  office  of  the  Pos- 
tal Telegraph  Co. ;  and  the  testimony  ot 
the  company's  employes  as  to  the  man- 
ner -in  -  which  the  business  Is  done  iu  thn 
office,  and  the  evidence  of  payment  for  the 
message  by  plaintiffs.    (7)  If  the  ]ury  be- 
lieve from  the  evidence  that  William  Steele 
was  indebted  to  Mr.  Cutier  or  the  Cutler 
&  Savldge  Co.  in  May,  1880,  and  agreed 
with  Mr.  Cutler  to  let  him  have  the  rails 
in   question,    and    that   said    rails    were 
shipped  to  defendant  by  or  on  behalf  of 
William  Steele,  as  disclosed  by  the  letter 
of  J.  A.  Steele,  then  Mr.  Cutler  or  the  Cutler 
&  Savidge  Lnmber  Co.  were  the  bona  SUe 
purchasers  of  said  rails  from  William  Steele, 
and  the  plaintiff  cannot  recover.    (8)  The 
letters  and  telegrams  from  plaintiffs   to 
defendant  of  July  19th  and  20th  are  for  the 
court  to  construe;  and  I  charge  you  that, 
taken  tognther,  they  constitute  notice  to 
the  defendant  that  plaintiffs  bad  knowl- 
edge that  Steele  had  sold  the  rails  to  de- 
fendant, and  therefore  plaintiff  cannot  re- 
cover.   (9)  The  plaintiffs  are   bound    to 
convince  the  Jury  by  the  clear  preponder- 
ance of  evidence  that  the  rails  in  quHstiun 
were  delivered  by  plaintiffs  to  defendant 
under  such  circumstances  as  would  make 
out  a  contract   of   sale   and    delivery  by 
plaintiffs  to  defendant  at  the  price  named 
In  plaintiffs'  bill  of  particulars,  and  in  this 
connection  the  Jury  are  not  to  consider 
any  communication  on   the  part  of   the 
plaintiffs  claimed  to  have  been  received  by 
telephone.    (10)  It  the  Jury  find  from  the 
evidence  that  on  or  about  August   22d, 
during  the  first  Interview   betwuea    Mr. 
Cutler  and  Ginsburg  at  Graud  Haven,  Mr. 
Cutler  in  substance  told  Ginsburg  that  be 
had  bought  the  rails  from  Steele,  and  had 
paid  fur  them,  and  had  nothing  to  do 
with  him  or  his  firm  in  connection  there- 
with, then  plaintiffs  cannot  recover.     (11) 
I  charge  you  that  the  telegrams  of  Angaat 
15tb  trum  defendant  to  plaintiffs,  that  de- 
fendant bad  left  the  matter  with  M.  L. 
Steele,  cannot  be  construed  as  any  order 
from   defendant  to  plaintiffs  fur  any  part 
of  the  rails  iu  question,  or  in  any  way 
sustaining  plaintiffs' claim  that  defendant 
had  in  any   way  waived  its  pnrchnse  of 
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the  rails  from  St^Ie.  (12)  PlalDUfte'  tele- 
gram of  July  19th,  as  follows:  'When  do 
;on  want  one  hundred  tons  steel  rails 
sold  yon  by  Steele  shipped?'  taken  tn  con- 
nection with  tbe  other  telegrams  and  let- 
ters from  plaintiffs  to  defendant,  estops 
plaintiffs  from  claiming  that  the  rails 
sabsequently  received  by  defendant  from 
Steele,  and  named  in  thesblpplns  bills  in  ev- 
idence, signed  'William  Steele'  ajid  '  James 
D.  Story,'  and  referred  to  in  the  letter 
from  J.  A.  Steele,  dated  iluly  18th,  were 
the  property  of  plaintllfB,  and  therefore 
plalntltts  cannot  recover  tn  this  action. 
(13)  Plaintiffs  having  given  in  evidence 
that  they  had  made  an  arrangement  with 
Steele  to  ship  the  rails  tor  plaintitTs,  and 
the  only  evidence  of  shipment  by  Steele 
being  tbe  shipping  bills  signed  'William 
Steele'  and  'James  D.  Story,'  and  the  let- 
ter of  J.  A.  Steele,  August  13th,  I  charge 
you  that  said  shipping  bills  and  said  let- 
ter of  J.  A.  Steele  show  that  the  rails  In 
question  were  shipped  to  tbe  defendant 
lor  William  Steele,  in  compliance  with  the 
alleged  agreement  by  Steele  between  him 
and  tbe  defendant;  and,  there  being  no 
evidence  that  defendant  had  notice  that 
they  had  appointed  Steele  their  agent  to 
ebip  tbe  goods  for  plaintiffs,  therefore 
plaintiffs  cannot  recover.  (14)  Thechattel 
mortgages  given  by  Steele  to  Cntler  have 
no  bearing  on  the  issue  to  be  determined 
by  tbe  jury,  and  are  not  to  be  considered 
by  them.  ^ 

The  court  charged  the  Jury  as  follows: 
"As  I  said  briore,  the  telegrams  and  let- 
ters which  passed  between  the  parties  are 
In  writing,  and  I  leave  yon  to  construe 
them.  The  plaintiffs'  telegram  of  July  19th 
reads  as  follows :  'When  do  you  want  100 
tons  steel  rails  sold  you  by  Steele?  An- 
Hwer  quick.'  Does  that  show  that  plain- 
tiffs  knew  that  William  Steele  had  sold  to 
the  defendant  100  tons  of  rails?  And  de- 
fendant's reply  by  telegraph,  on  July  20th 
'Want  rails  at  once,' — does  that  mean  that 
defendant  wanted  the  rafls  that  it  had 
purchased  of  Steele  through  Cutler?  It 
appears  from  tbe  evidence  that  plaintiffs' 
telegram  (Exhibit  F)  of  July  20th;  'Steele 
not  at  home;  have  no  particulars.  Mail 
as  order  and  shipping  directions.  Will 
ship  immediately ;'  plaintiffs'  letter  of  same 
date,  in  which  their  telegram  of  July  19th 
is  confirmed :  '  When  do  you  w  an  1 100  tons 
steel  rails  sold  you  by  Steele  shipped?  An- 
swer qoick;'  and  plaintiffs'  telegram  to  de- 
fendant (Exhibit  R,)  'Answer  quick  when 
yoo  want  rails  shipped, '-'-all  were  received 
by  defendant  before  sending  the  telegram 
of  July  226.  (Exhibit  O,)  tbe  receipt  of 
which  plaintiffs  dispute,  that  is,  'We 
bought  rails  from  Steele,  and  have  written 
bim.'  If  you  find  from  tbe  evidence  tb a  t 
on  or  about  August  22d,  during  the  first 
interview  between  Mr.  Cutler>  and  Mr. 
Oinsbnrg,  at  Grand  Haven,  Mr.  Cntler  in 
snlMtance  told  Mr.  Oinsbnrg  that  be  had 
bought  tbe  rails  from  Steele,  and  had  paid 
for  them,  and  had  nothing  to  do  with  him 
or  his  firm  In  connection  therewith,  the 
plaintiffs  cannot  recover,  for  there  Is  no 
other  evidence  that  defendant  knew  other- 
wise than  that  the  rails  were  shipped  to 
defendant  for  William  Steele,  as  appears 
by  letter  of  August  18tb  of  J.  A.  Steele, 


(Exhibits,)  and  tbe  shipping  bills  signed 
'James  D.  Story,  for  William  Steele.'  If 
you  believe  from  the  evidence  that  plain- 
tiffs or  their  agen  ts  received  defendant's  tel- 
egram of  July  22d,  'We  bought  tbe  rails 
of  Steele  and  bave  written  him',— -then 
plaintiffs  cannot  recover;  and  in  determin- 
ing this  question  you  are  to  take  into  con- 
sideration tbe  testimony  of  Harbeck,  the 
secretary  of  the  defendant,  who  wrote  and 
left  a  message  at  Spring  Lake  with  the 
operator  for  transmission ;  the  testimony 
ol  the  operator  who  sent  the  message,  and 
the  receipt  a  t  the  Detroit  o£Bce  of  the  Pos- 
tal Telegraph  Co. ;  and  the  testimony  of 
that  company's  employes  an  to  the  manner 
In  which  they  do  business,  and  the  evl- 
dence  of  payment  for  the  message  by  plain- 
tiffs. If  you  believe  from  the  evidence  that 
William  Steele  was  indebted  to  Mr.  Cutler 
or  tbe  Cutler  &  Savtdge  Lumber  Co.  In 
May,  IStiO,  and  agreed  with  Mr.  Cutler  to 
let  him  bave  tbe  rails  In  question,  and 
that  said  rails  were  shipped  to  defendant 
by  or  on  behalf  of  William  Steele,  is  dis- 
closed by  the  letter  of  J.  A.  Steele,  then  Mr. 
Cntler  or  tbe  Cutler  &  Savid^  LumberCo. 
were  the  bon»  Me  purchasers  of  said  rails 
from  William  Steele,  and  the  plaintiffs  can- 
not recover.  The  plaintiffs  are  bound  to 
convince  tbe  jury  by  a  clear  preponderance 
of  evidence  that  tbe  rails  in  question  were 
delivered  by  plaintiffs  to  tbe  defendant  un- 
der such  circumstances  as  would  make  out 
a  contract  of  sale  and  delivery  from  plain- 
tiffs to  defendant  at  tbe  dates  named  In 
plaintiffs'  bill  of  particulars.  You  are  not 
to  consider  any  communication  on  'the 
part  of  plaintiffs  claimed  to  bave  been  re- 
cdved  by  telephone;  that  Is  to  say,  gentle- 
men, you  cannot  consider  any  communica- 
tion claimed  to  have  been  received  by  tele- 
phone, unless  you  are  satisfied  that  such  is 
the  fact;  that  there  was  a  communication 
by  plaintiff;  and  that  from  the  evidence 
you  are  satisfied  that  when  Mr.  Oinsburg 
telephoned,  Mr.  Cutler,  or  somebody  who 
had  authority  to  receive  this  message,  was 
at  theotherend  of  the  telephone.  I  charge 
you  that  the  telegram  of  August  16th, 
from  defendant  to  plaintiffs,  that  defend- 
ant bad  left  tbe  matter  with  M.  L.  Steele, 
cannot  be  construed  as  an  order  from  de- 
fendant to  plaintiffs  for  any  particular  rails 
in  question,  or  In  any  way  sustaining 
plalntlOs'  claim  that  defendant  had  in  any 
way  waived  the  purchase  of  the  rails  from 
Steele.  Under  all  tbe  circumstances,  if  yon 
brieve  from  all  the  evidence  thnt  Steele's 
brother  or  brotber-ln-law  shipped  these 
rails  for  him,  William  Steele,  to  CuUer, 
plaintiffs  cannot  recover;  but  if  from  all 
the  evidence  you  do  believe  that  they  did 
ship  the  rails  for  plaintiffs,  and  not  tor 
William  Steele,  then  your  verdict  will  be 
for  tbe  plaintiffs." 

The  court  had  In  the  former  portion  of 
its  charge  read  to  the  Jury  all  tbe  letters 
and  telegrams  passing  betwepn  the  par- 
ties. In  another  portion  of  the  charge, 
not  set  out  here,  tbe  court  had  also  prop- 
erly stated  to  the  Jury  the  effect  of  the  talk 
between  Samnel  Ulnsburg  and  Mr.  Cutler 
at  Grand  Haven.  The  charge  covered  all 
tbe  material  qnestlons  involved  in  tbectwe, 
and  there  was  no  error  in  refusing  tbe  re- 
quests.   It  was  not  error  to  leave  to  the 
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jary  the  qnestlon  as  to  what  the  arrange- 
ment and  nnderetanding  between  the  par- 
ties was.  It  rested  partly  in  the  lettera 
and  telegrams,  and  partly  in  the  talli  had 
between  Mr.  Cutler  and  Samuel  Oinsburg 
at  Grand  Haven.  Tltere  are  certain  ques- 
tions raised  in  the  record  which  we  think 
were  fully  settled  by  the  testimony,  and 
upon  which  there  should  not  have  been 
any  contention  on  the  trial. 

1.  The  title  to  none  of  these  rails  passed 
to  the  defendant  under  the  arrangement 
made  between  Mr.  Cutler  and  William 
Steele  in  May,  1889.  Nothing  was  paid  on 
them,  but  Mr.  Cutler  expected  when  he  re- 
ceived them  to  apply  their  value  upon  the 
indebtedness  owing  by  William  Steele  to 
bim.  No  delivery  was  ibade  of  any  part 
of  them. 

2.  Plaintiffs  bought  from  William  Steele 
and  paid  tor  the  whole  of  the  rails  on  Jul.r 
10, 1889,  and  the  title  at  once  became  vest- 
ed in  the  plaintiffs  to  the  whole  property 
under  the  bill  of  sale  given  on  the  purchase. 

8.  The  evidence  shuwa,  we  tlnuk,  con- 
clnsively,  that  the  delivery  was  made  of 
these  six  caMoads  to  thedefendant  by  tbe 
pltBintitfs.  The  mere  fact  that  J.  A.  Steele 
made  the  shipment,  and  wrote  that  the 
shipment  was  made  for  William  Steele,  did 
not  change  tbe  fact  that  the  shipment  was 
made  by  and  under  tbe  direction  of  the 
plaintitts,  and  tbe  delivery  was  made  by 
tbe  plaintiffs. 

4.  The  title  to  property  being  in  tbe 
plaintiffs,  and  they  having  possesalon  and 
control  of  it,  and  having  shipped  it  and 
delivered  It  to  defendant,  if  they  had  a 
right  of  action  they  could  maintain  as- 
sumpsit for  its  value,  and  such  recovery 
could  be  had  under  the  common  coante. 
It  was  property  In  the  bands  of  defendant, 
which  it  refused  to  return  or  pay  for.  Tbe 
defendant  could  not  keep  the  property, 
and  apply  it  upon  the  debt  of  Steele  to  Mr. 
Cutler. 

5.  The  court  very  properly  left  the  whole 
transaction  between  the  parties  to  the  Jury 
to  construe,  and  tbe  charge  was  as  fair  to 
the  defendant  as  the  circumstances  sur- 
rounding thecase  warranted.  Thedefend- 
ant'B  theory  of  the  case  was  fully  and  fair- 
ly BObmitted  totliejury.and  they  were  ad- 
vised by  the  court  that  if  Steele  was  in- 
debted to  Cutler  in  May,  and  agreed  to  let 
him  have  the  rails,  and  the  rails  were 
shipped  to.  defendant  by  or  on  behalf  of 
William  Steele,  then  defendant  was  the 
bona  Ode  purchaser  of  the  rails  from  Steele, 
and  plaintiffs  could  not  recover.  And 
again,  tliRy  were  told  that  it  Cutler  told 
Samuel  Oinsburg  at  the  first  interview  at 
Grand  Haven,  that  he  had  bought  tbe 
rails  from  Steele  and  paid  for  them,  plain- 
tiffs could  not  recover.  And  again,  thatit 
the  plaintiffs  received  the  defendant's  tele- 
gram of  July  22d,  then  tbe  plaintiffs  could 
not  recover. 

The  charge  of  the  court  also  put  the  en- 
tire burden  of  proof  upon  the  plaintiffs  to 
show  tbe  delivery  by  them,  and  their  own- 
ership ol  the  rails,  and  that  they  could  not 
recover  under  such  circumstances  unless 
the  delivery  was  under  such  circumstances 
as  would  make  out  a  contract  of  sale  and 
delivery.  If  either  party  had  a  right  to 
complain  of  this  charge  it  was  the  plain- 


tiffs, and  not  the  defendant.  We  find  noth- 
ing in  the  refusal  of  the  court  to  give  de- 
fendant's re(iue8ts  to  charge,  or  in  tbe 
charge  as  givou,  of  which  tbe  defendant 
can  complain,  and  there  is  noerror  in  that 
part  of  the  case.  Some  specific  errors  are 
alleged.  We  have  examined  them,  and  do 
not  deem  them  of  sniflcient  importance  to 
discuss.  It  appears  plainly  that  plaintiffs 
were  the  ^  wners  of  the  rails,  and  tbe  Jury 
have  found  under  proper  instructions  that 
the  delivery  was  under  such  cirrumstances 
as  to  make  out  a  contract  of  sale  and  de- 
livery. Tbe  plaintiffs  being  the  owners, 
tbe  defendant  could  not  take  the  rails,  un- 
der such  circumstances,  and  hold  them 
without  payingthe  prlcenamed  in  tbecor- 
respondence.  The  Judgment  must  be 
affirmed,  with  costs. 

Morse,  Gbant,  and  McGbath,  JJ.,  cud- 
eur. 


Trbdway  v.  Antibdeu 

(Supreme  Court  cf  MiiOhigcM.    May  IS,  1891.) 

Notes  — Aonos  bt  Scbbty — Bvidbhcb  ow  Pat- 
MBNT— Protbst— SsTorru.  bt  SrATSimraa  cm 

COUHSEL,. 

1.  In  aa  action  to  recov^  money  paid  on  a 
note  given  by  plaintiff  at  defendant's  request  to 
a  third  person  to  take  the  plaoe  of  and  release 
defendant's  mortgage  to  such  person,  allowing  a 
leading  question  to  plaintiff  to  the  effect  that  the 
house  on  which  the  mortgage  existed  was  the  in- 
dividual property  of  defendant  was  hurmlaM 
error,  as  me  inquiry  was  immaterial. 

9.  A  party  to  an  aotlon  ia  bound  by  the  atate- 
ment  of  bis  attorney  as  to  wliat  facts  he  intmda 
to  prove  in  the  case. 

3.  Plaintiff  sued  to  recover  an  amount  which 
he  had  to  pay  as  indorser  of  a  note  given  by  de- 
fendant. Plaintiff,  having  been  made  defendant's 
witness  in  a  suit  to  examine  the  books  of  a  firm 
to  whioh  plaintiff  belonged,  testified  that  the  note 
was  paid  with  a  oheok  of  the  firm,  trat  that  the 
money  was  his  individual  funds;  that  his  in- 
dividual bank-account  and  that  of  the  firm  were 
kept  together;  and  that  the  money  with  which 
the  note  was  pa^d  was  raised  by  a  mortgage  on 
bis  individual  property,  deposited  in  the  bank, 
and  then  the  firm  check  was  given  for  it  Held, 
that  the  oourt  properly  refused  to  allow  this  tes- 
timony to  go  to  the  Jury,  that  they  misbt  find 
from  it  that  the  note  was  paid  with  psrbgership 
funds. 

4.  Plaintiff  having  received  notice  of  the  pro- 
test of  the  note,  and  having  paid  it,  he  can  re- 
cover, though  the  notice  was  insufficient  to  hold 
him,  as  defendant  was  not  prejudiced  thereby. 

Error  to  circuit  court.  Bay  connty. 
A.  C.   y»xwell,  for  appellant.     Bojrt 
Post,  tor  appetite. 

Grant,  J.  This  suit  was  commenced 
December  11, 18M8,  by  filing  a  declaration 
upon  tbe  common  counts.  Attached  to 
the  declaration  was  a  notice  that  piaiDtifl 
would  give  in  evidence  a  certain  promis- 
sory note,  a.  copy  of  which  Is  as  follows: 
''?5,000.  Bay  City,  Mich.,  June  I,  1887. 
One  year  from  date  I  promise  to  pay  to 
the  order  of  Mrs.  Julia  Pickering,  five 
thousand  dollars,  value  received,  at  Sec 
Nat.  Bank,  with  Interest  at  7  per  cent., 
semi-annually.  J.  F.  Antisdbl.  "  Defend- 
ant demanded  a  bill  of  particulars.  The 
bill  of  particulars  furnished  was  as  fol- 
lows: "To  amount  paid  by  plaintiff  June 
15, 1888,  for  principal,  interest,  and  protest 
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feet),  to  take  up  the  note  of  defendant,  of 
which  copy  Is  annexed  to  the  declaration 
In  this  case,  and  upon  which  plaintiff  was 
liable  as  an  Indoruer,  $5,188.80.  Interest 
on  aaid  (5,188.80  from  Jane  13, 1888.  To 
amount  of  plaintiff's  note  to  J.  M.  Back- 
ley,  given  January  5, 1887,  at  defendant's 
i-eijupst,  to  take  the  place  of  and  release 
defendant's  mortgage  to  Maid  Buckley  for 
that  amoDDt,  which  arrangement  was 
practically  In  effect,  then  and  there,  an  ad- 
vance by  plaintiff  tu  defendant  of  said 
amount  to  release  said  property,  and  on 
■aid  note  defendant  has  paid  interest  to 
January  6, 1888.  8Btd  note  bore  interest 
at  seven  per  rent,  per  annum,  and  \taa 
payable  one  year  after  date.  ^2,289.68. 
interest  at  seven  per  cent,  on  said  $2,288.> 
68  from  January  6, 1888.  Total.  $7,478.88. 
Add  the  Interest  as  above  specified. "  De- 
fendant pjeaded  the  general  Uume,  tbe.plea 
being  filed  Jaoaary  12, 1889.  Accpmpany- 
tng  the  plea  was  an  affidavit  of  merits  to 
prevent  an  inquest.  The  case  was  tried 
liefore  a  Jury,  May  7. 1890.  Plaintiff  was 
the  only  witness  sworfe  in  the  case,  and 
defendant  offered  no  testimony  except  by 
way  of  cross-examination  of  plaintiff.  At 
the  close  of  the  testimony  the  court  in- 
structed a  verdict  for  the  plaintiff.  Tbe 
errors  assigned  and  the  facts  connected 
therewith  necpssary  for  a  determination 
of  the  questions  Involved  will  be  consid- 
ered separacely. 

1.  Plalutitr,  on  direct  examination,  testi- 
fied that  he  gave  the  note  for  $2,288  at  the 
request  of  the  defendant,  to  enable  him, 
the  defendant,  to  take  up  a  second  mort- 
isage  on  the  bouse  and  lot  on  Jefferson 
avenue,  so  as  to  enable  hlni,  defendant,  to 
elve  another  first  mortgage  upon  them 
for  $5,500,  and  that  he  had  paid  the  note. 
Plaintiff  was  asked  by  his  attorney  t]ie 
following  question  :  "And  this  house  and 
lot  upon  which  the  mortgage  existed  was 
the  personal  property  of  Mr.  Antlsdel?" 
Objection  was  made  to  this  question  as 
leading.  Objection  overruled,  and  excep- 
lion  taken.  Theerror  was  harmless.  The 
inquiry  was  not  material  to  the  main- 
tenance of  plaintiff's  case  Judgment 
should  not  be  reversed  by  appellate  court 
for  allowing  leading  questions  under  such 
circumstances  which  work  no  prejudice  tu 
the  party.     , 

2.  Defendant  Insists  that  he  was  pre- 
vented by  the  ruling  of  the  i-onrt  from 
showing  that  the  Buckley  note  had  been 
paid  by  applying  it  on  the  debt  due  from 
Tredway  to  the  defendant  of  $8,000,  and 
that  Tredway  had  paid  the  balance  of 
$700  by  check  to  defendant:  and,  if  this 
were  so,  the  court  committed  an  error 
which  may  properly  be  termed  inexcusa- 
ble. The  circuit  judge  certainly  knew 
that  payment  woaid  be  a  complete  de- 
fense. The  following  is  what  occurred  up- 
on the  trial,  and  upon  which  alleged  error 
i0  based.  Question  by  defendant's  coun- 
Ml:  "About  the  month  of  June,  1888, some 
efforts  were  made  to  settle  that  note, 
wasn't  there;  some  efforts  were  made  by 
yon  to  settle  that  $2,200  note?  Answer. 
I  don't  know.  I  have  no  recollection  of 
thedates.  Question.  Didn't  you  flgure  up 
the  balance  due  on  that  note,  and  make 
to  Mr.  Antlsdel  and  deliver  or  send  to  him 


a  check  for  aome  $700,  which,  with  that 
note,  paid  up  the  Indebtedness  from  you 
to  Antlsdel?"  Plaintiff's  counsel  objected 
to  this  as  immaterial  and  incompetent. 
The  court  sustained  the  objection,  and  de- 
fendant ejccepted.  The  cross-examination 
then  continued:  "Tell  us  what  there  was 
about  the  settlement  of  the  amount  by 
that  check."  Plaintift'9  counsel  entered 
the  same  objection  as  before.  The  court 
said:  "It strikes  me  as  beingso.  Themere 
sending  of  a  check  does  not  amount  to  a 
discharge  if  the  check  la  returned."  I>e- 
fendant's  counsel  then  said:  "I  wish  to 
show  that  Mr.  Autlsdel  and  Mr.  Tredway 
met:  that  they  had  some  discussion  about 
this  $2,200  note;  and  that  Mr.  Tredway 
made  out  and  sent  his  check  for  some  $700 
to  Antlsdel,  which  $700  was  the  difference 
between  the  amount  due  on  the  note  and 
the  sum  of  $3,000,  which  Tredway  was 
owing  Antlsdel. "  It  appears  that  a  chan- 
cery suit  had  been  commenced  by  the  de- 
fendant against  Tretlway,  where  it  was 
claimed  that  defendant  was  a  partner 
with  plaintiff,  and  claiming  a  settlement 
of  the  partnership  accounts.  What  the 
condition  of  that  suit  was  at  the  time'  of 
this  trial  does  not  appear,  but  it  does  ap- 
pear that  testimony  had  been  taken,  and 
that  plaintiff  had  testified  in  that  salt.  It 
Is  claimed  by  the  plaintiff  that  the  state- 
ment made  by  the  circnit  judge  in  regard 
to  the  return  of  the  check  was  based  upon 
the  evidence  In  the  chancery  suit,  but  the 
record  in  that  suit  Is  not  before  us,  and 
we  cannot  determine  that  question.  It 
is  evident  that  the  judge  based  his  state- 
ment npon  some  knowledge  that  thecbeck 
was  returned.  The  truth  of  this  state- 
ment was  not  challenged  by  defendant's 
counsel,  and  It  is  ^ry  evident  from  the 
statementthen  madebyhimthathedid  not 
offer  toshowthatthetransaotlon  amount- 
ed to  a  settlement  or  payment  of  thia 
note,  nor  that  the  -chet^k  was  received  by 
defendant  in  pigment  orsettlement.  De- 
fendant had  given  no  notice  of  set-oft,  and 
therefore  this  testimony  was  onl.vadmind- 
blefor  thepnrpose  of  showing  paymehtor 
settlement.  The  defendant  was  bound  by 
the  statement  of  bis  counsel,  and,  it  fail- 
ing to  show  either  payment  or  settlement, 
the  testimony  offered  was  Immaterial. 

8.  After  the  commencement  of  this  suit 
defendant  filed  petition  praying  for  an 
examination  of  the  books  of  the  firm  of 
Arthur  Tredway  &  Co.  In  this  petition 
be  stated  that  on  the  12th  day  of  April, 
1889,  in  the  chancery  suit,  plain  tiff  testified 
that,  although  the  note  of  $6,000  was  paid 
by  a.  check  signed  in  the  namn  of  Arthur 
Tredway  &  Co.  on  the  Michigan  Savings 
Bank  of  Detroit,  and  that  although  the 
money  so  paid  waK  In  the  account  of  such 
partnership,  yet  that  the  same  was  not 
partnership  money,  but  was  his  own  indi- 
vidual funds.  PlainttfT,  In  his  answer  to 
this  petition,  set  forthin  full  the  testimony 
referred  to  In  the  petition,  which  is  as  fol- 
lows: "In  answer  to  questions  from  Mr. 
Maxwell,  who  had  put  deponent  on  the 
stand  as  his  own  witness:  Question. 
How  was  this  five  thousand  dollar  note 
held  by  Mr.  Oale  paid?  Answer.  That 
WHS  paid  by  a  note  given  to  the  Michigan 
Savings  Bank.    Q.  You  tjaidin  the  money 
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or  by  check?  A.  I  paid  in  by  check.  Q. 
Where  was  that  check  drawn?  A.  It  was 
drawn  on  the  Michigan  Savingg  Bank. 
Q.  Was  tbatxheck  drawn  by  you  or  by 
Tredway  4T!o.?  A.  Which?  Q.  That 
check.  A.  Tredway  &  Co.  Mj(  pereonal 
accoant,  aa  I  stated  yesterday,  has  al- 
ways been  kept  with  tbo  firm's  accounts. 
Q.  Do  you  keepCirour  account  with  the 
Michigan  Sayings  Bank  ?  A.  Yes,  sir.  On 
cruSB-examinatlon  by  Mr.  Post :  Q.  This 
money  that  was  obtained  from  the  Mich- 
igan Savings  Bank  to  pay  tbe  f5,000  Gale 
note,  aa  it  is  called,  about  which  yon  have 

iost  been  questioniid,  was  raised  how?  A. 
gave  them  a  mortgage  on  a  house  and 
lot  on  Trumbull  avenue.  Q.  Your  own 
Ihdirldual  property?  A.  My  ownindivid- 
aal  property.  Q.  You  gave  that  mort- 
gage to  tbe  Michigan  Savings  Bank  to 
raise  tbe  money  to  pay  that  note  with? 
A.  Yes,  sir.  Be-direct:  Q.  And  then  de- 
posited the  money  in  tbe  bank,  thus  ralst'd, 
to  the  credit  ot  Arthur  Tredway  &  Co., 
and  then  paid  the  note  by  check?  A.  Yes, 
sir.  Q.  Yon  bad  deposits  before  in  the 
same  account,  and  also  afterwards?  A. 
I  don't  exactly  understand.  Q.  Yon  had 
deposits  in  the  same  bank  before  to  tbe 
eredit  ot  Arthur  Tredway  &  Co.,  and  have 
also  done  so  since?  A.  Oh,  yes.  Recross: 
Q.  Your  account  with  the  Michigan  Sav- 
ings Bank  has  always  been  In  tbe  name  of 
Arthur  Tredway  A  Co.,  has  it  not,  since 
you  went  there?  A.  Yes,  sir. "  That  tbe 
testimony  as  to  how  he  kept  his  bank- 
accoont,  as  deponent  said  in  one  of  said 
answers,  "As  I  stated  .yesterday, "  is  as 
follows:  "Question.  Where  did  yon  keep 
yoar  bank-account?  Answer.  At  A.  Ivea 
A  Sons'  at  that  time.  Q.  Did  yon  keep 
more  than  one  accoutit?  A.  No,  sir.  Q. 
So  that  your  Individual  money  and  the 
firm  money  as  well  were  deposited  In  tbo 
name  of  A.  Tredway  &Co.  after  that  date? 
A.  Yes,  sir. "  Upon  the  trial  of  this  cause 
defendant  offered  to  readftfais  aflSdavit  in 
evidence.  This, under  objection,  was  over- 
ruled, and  defendant  excepted.  Tbe  claim 
madb  is  that  it  tended  to  show  that  the 
15,000  note  was  paid  from  partnership 
funds.  I  do  not  think  that  such  an  infer- 
ence is  to  be  drawn  from  the  testimony. 
Plaintiff  was  the  defendant's  own  witness 
in  giving  that  testimony.  This  f 5,000  note 
was  not  upon  its  face  a  partnership  mat- 
ter. Plaintiff  testified  that  he  mortgaged 
his  own  property,  and  simply  deposited 
the  .money  received  In  tbe  name  of  the 
partnership,  and  Immediately  gave  tbe 
firm  check  to  pay  this  note  which  the  de- 
fendant had  failed  to  pay,  and  on  which 
plaintiff  was  liable  as  indorser  or  maker. 
Defendant  offered  no  other  testimony  to 
show  that  this  was  paid  from  partnership 
fundr!.  I  do  not  think  the  court  would 
have  been  Justiflod  in  admitting  this  afB- 
davit  and  In  permitting  the  Jury  to  find 
from  it  that  this  note  was  paid  with  part- 
nership funds. 

4.  This  $5,000  dollar  note  was  indorsed 
as  follows:  "A.  S.  Antisdel.  Arthur 
Tredway.  Mrs.  Jnlla  Pickering,  perG. H. 
Oale.  Mrs.  J  ulla  Pickering,  by  G.  H.  Gale. 
Indorsement  guarantied.  6.  H.  Gale." 
It  is  claimed  that  this  was  not  protested 
so  as  to  charge  plalntlB  as  indorser;  that 


no  notice  was  ever  served  on  or  received 
by  plaintiff  that  would  hold  him  as  In- 
dorser; and  that,  therefore,  be  bad  no 
right  to  pay  it.  Plaintiff  did  receive  no- 
tice of  protest,  and  considered  himadf 
liable,  and  paid  the  note.  Plaintiff  was 
under  no  legal  obligatlpn  to  thedefendant 
to  contest  tbe  validity  of  the  protest. 
Plaintiff  indorsed  the  note  before  its  deliv- 
ery to  the  payee.  He  was,  therefore,  aa 
original  promisor,  and  liable  without  pro- 
teat.  Bothschlld  v.  Grlx,  81  Mich.  160; 
Wetherwax  v.  Paine,  2  Mich.  666.  Bat, 
even  it  plaintiff  were  an  indorser,  and  tbe 
notice  of  protest  were  Insafflctent  to  bold 
him,  tbe  defendant  cannot  raise  tbatqoes- 
tion.'  He  is  not  prejudiced  thereby,  and  is 
liable  to'  the  plaintiff  whether  tbe  protest 
were  legal  or  not.  Stanley  y.  McBlratta, 
(Cal.)  22  Pac.  Bep.  678;  Mcaatcbie  y.  Oar- 
ham,  44  Mich.  486,  7  N.  W.  Bep.  76. 

5.  Defendant  offered  In  evidence  a  state- 
ment submitted  by  plaintiff  to  defendant 
in  September,  1888,  which  is  as  follows: 
Statbmbkt. 
Arthtb  ^Tbed-vtat  &  C!ow 

LUBILITIBS. 

Bills  paysbleiOpen  accounts 
and  general  liabilities 
Ang.^1888. «tt,<nOa 

ASSBTS. 

Stock  on  hand  as  per  inven- 
tory. Auk-  1i  IWS,  includ- 
ing furniture,  nztuxes, 
&o tM,lMM 

Book  debts,  including  cash 
on  hand,  in  bank,  bills 
receivable,  &c 0,410  87 

Bad  and  doubtful  debts, 
«8,128.6S,  say  20  per  cent.    1,646  79        98,345  68 

Deficit 814,88198 

Due  from  J.  F.  Antisdel,  Ht  9,888  S8|^ 

Di)e  from  A.  Tredway,  }{    4,941  64>|      14,884  98 

Due  from  J.  F.  Antisdel,  f( 

deficit  aooount  of  Arthur 

Tredway  4Co. 9,888  38X 

Due  for  amount  paid  to  Mrs. 

Buckley  estate  by  Arthur 

Tredway 2,889  68 

Interest  on  same  from  Jan. 

6, '88,  to  Aug.  1, '88 9197 

Due  from   protested  note 

paid  by  A.  T 8,188  80 

Interest  on  same  from  June 

IS,  >88,  to  Aug.  1,  >88 tf40 

817,498  88^ 

It  is  claimed  by  defendant  that  npon  the 
face  of  this  statement  it  shows  that  the 
payments  made  upon  thesenotes  byplain- 
tlff  were  considered  partnership  matters. 
I  do  not  think  this  to  be  the  natural  in- 
ference from  tbe  statement.  It  is  upon  its 
face  a  statement  showing  the  total 
amount  claimed  to  be  due  from  defendant 
to  plaintiff  upon  the  basis  that  there  was 
a  partnership  between  them,  and  in  ad- 
dition the  amount  of  these  notes.  So  tar 
as  the  partnership  statement  Isconcemed, 
it  ends  with  the  item:  "Due  from  J.  F. 
Antisdel,  %  deficit  account  of  ArthurTred- 
way  &  Co.,  *9,883.28Ji(. "  The  other  items 
are  these  two  notes  in  controversy,  with 
interest  thereon,  end  show  them  to  be  dne 
to  plaintiff.  A  reversal  ot  this  case  means 
a  decision  that  tbe  circuit  Judge,  who  has 
occupied  that  high  and  responsible  posi- 
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tlon  tor  four  years,  and  has  been  constant- 
ly engaged  in  the  trial  of  canses,  ruled  oat 
a  defense  of  payment,  settlement,  and 
partnership.  This  wonld  be  a  reflection 
upon  his  Intelligence  and  knowledge  of  the 
law,  which  the  record  In  this  case  does 
not  warrant.  It  is  elementary  that  either 
would  have  beon  a  good  defense.  The 
learned  coansel  for  defendant  must  have 
know  that  a  bona  ttde  defense  on  either 
of  these  points  would  have  been  received. 
It  Is  evident  that  the  defense  was  one  of 
technicality,  and  not  of  merits.  The  ]udg- 
ment  must  be  affirmed,  with  costs.  The 
other  Justices  concurred. 


Baban  v.  Tdrnbuli.. 

{Su-prtme  Coutrt  of  MiciMgan.    JniM  6, 1891.) 

Camoillation  ot  Dksd— Fbaui>— Btidikob. 

Where  the  sole  question  Is  one  of  fact,  and 

the  evldenoe  Is  sofflcient  to  sustain  a  finding  that 

•  deed  was  obtained  by  frand,  a  decree  avoiding 

the  same  will  be  aiBrmed. 

Appeal  from  circuit  court,  Wayne  coun- 
ty, in  chaoceigr;  Cobnbilos  J.  Rbillt, 
Judge. 

Bill  in  equity  by  Alice.B.  Bahan  against 
Herbert  £.  Turnbuli  to  avoid  a  deed  on 
the  groand  of  fraud.  From  a  decree 
granting  the  petition  defendant-appeals. 

E.  H.  SelJen  and  Jawea  H.  MeDonatd, 
for  appellant.    Jajr  Fuller,  for  appellee. 

Champun.  C.  J.  The  complainant  filed 
berblllof  compliiint  in  the  circuit  court 
for  the  county  of  Wayne,  in  chancery, 
where  she  obtained  a  decree  declaring  that 
the  deed  executed  by  Alice  B.  Bahan  to 
Herbert  E.  Turnbuli  of  the  premises  de- 
scribed In  the  bill  of  complaint  as  lot  Mo. 
17,  of  outlot  No.  25,  Labroase  farm,  is 
fraudulent  and  void:  said  deed  bearing 
date  April  tt,  1889,  and  recorded  in  the 
office  of  the  register  of  deeds  on  page  218. 
From  this  decree  the  defendant  appeals. 
The  record  contains  over  400  printed 
pages,  and   the   questions   Involved    are 

{>nrely  questions  of  tact.  We  have  care- 
ully  scrutinised  the  teetimony,  and  are 
clearly  of  the  opinion  that  the  conclusions 
reached  by  the  circuit  court  are  correct, 
and  ought  to  be  affirmed.  It  would  serve 
no  aseful  purpose  to  rentate  the  testimony 
upon  which  we  are  forced  to  the  convic- 
tion that  the  complainant  was  deceived 
by  false  representations  and  falsification 
of  the  abstract  of  title  ot  the  land  taken 
In  exchange  for  the  land  conveyed  by  the 
deed  executed  by  complainant  to  defend- 
ant. It  is  sufficient  to  say  that  the  com- 
plainant made  out  a  plain  case  for  the  re- 
lief prayed  for,  and  the  decree  Is  affirmed, 
with  costs. 


McGbath,  J:,  did  not  sit. 
Justices  concurred. 


The   other 


Fabwell  Brick.  Tii.b  &  Clat  SaiNaLs 

Co.,  Limited,  v.  McKenna  et  a/. 

{Supreme  Court  of  MidMga/n.   June  6, 18S1.) 

HomiaTEAD — Abandoxment— Btidbsob. 

Certain  property  was  ooonpied  for  three 

years  by  a  husband  and  wife.    Two  years  after 

sooving  away  she  deoeited   him  without  cause 


■offlclent  to  entitle  her  to  a  divorce,  and  he  re- 
tamed  to  the  land.  Borne  time  later  she  wrote  a. 
letter  urging  him  to  sell  the  property,  and  four 
years  afterwards  she  oonveyea  it  to  a  person  who 
three  days  later  reconveyed  to^er  husband. 
Held,  that  she  had  abandoned  herlght  to  a  home- 
stead therein. 

Appeal  by  both  parties  from  circuit 
court,  Clare  county,  In  chancery. 

Bill  in  equity  by  the  Farwell  Brick,  Tile- 
&  Clay  Slilngle  Company,  Limited,  against 
Edward  McKenna  and  James  McKenna,. 
to  enjoin  an  ejectment  suit,  and  to  quiet 
title  to  certain  land.  From  a  decree- 
a  warding  one-half  to  each  party  both  ap- 
peal. 

Banker  A  Cnrpeoter,  for  complainant. 
C.  W.  Peflrj*,  tor  defendants. 

Orant,  J.  Defendant  Edward  McKen- 
na, in  1879,  owned  40  acres  of  land,  known< 
as  the  S.  W.  %  of  S.  E.  V  section  24.  town- 
ship 17  N.,  range  6  W.,  Clare  county,  Mirb. 
He  and  his  wife  lived  upon  the  premises- 
until  the  fall  of  18S2.  They  had  no  chil- 
dren. They  left  the  premises  In  1882,  and 
removed  to  a  neighboring  village,  where- 
tbey  lived  for  about  two  years,  when  she' 
left  her  husband,  and  has  not  since  lived 
with  him.  Edward  subsequently  re- 
turned, and  occupied  this  land  until  he- 
deeded  82  acres  of  it  to  complainant. 
About  12  acres  were  cleared,  and  Edward 
lived  In  a  small  building  erected  thereon. 
The  rest  of  the  land  was  wild,  partly 
swamp,  and  partly  timbered.  On  March 
28,  18^,  the  complainant  made  a  parol 
agreement  with  Edward  for  the  purchase 
of  32  acres  of  this  land,  on  which  were  de- 

§osits  of  clay.  Edward  made  out  the 
eed,  which  was  deposited  inescrow.  The 
money  was  paid  April  21,1888,  except  $200,. 
which  WHS  to  be  retained  until  Edward 
procured  from  his  wife  a  release  of  her 
dower  interest.  Complainant  took  pos- 
session of  the  land  in  March,  and  erected 
bulldlngsand  machinery  for  the  manufact- 
ure of  brick,  tile,  and  shingles.  At  thfr 
commencement  of  this  suit  he  had  expend- 
ed f8,7U0,  and  at  the  time  of  the  hearing 
its  entire  Investment  amounted  to  about 
$7,000.  September  21,1888,  Edward  and. 
his  wife  conveyed  the  entire  40  acres  by 
quitclaim  deed  to  defendant  James  Mc- 
Kenna, who  Immediately  thereafter  Insti- 
tuted an  action  of  ejectment  against  com- 
plainant to  recover  possession.  This  deed 
was  made  without  consideration,  and  for 
the  sole  purpose  of  having  Jamesinstitute- 
proceedlngs  to  recover  the  entire  prem- 
isee,  and,  It  successful,  to  recouvey  them 
to  Edward  and  his  wife.  Upon  the  execu- 
tion of  the  deed  to  complainant,  Edward 
fenced  in  his  eight  acres,  and  erected  a 
new  house  thereon.  The  sole  question  In 
the  case  Ih,  did  Elizabeth  McKenna,  the 
wife  of  Edward,  have  homestead  rlKlits  in 
these  premises?  The  prayer  of  the  bill  Is 
for  a  perpetual  lujuuctlon  of  the  ejectment 
suit,  and  the  release  by  James  McKenna 
of  his  title  to  the  82  acres.  The  circuit 
court  found  the  value  of  the  40  acres  at 
the  time  of  the  deed  to  complainant  to  be 
$1,81X1,  and  gave  to  the  defendant  the  east 
half  and  to  tlie  coraplainnnt  the  west  half. 
Complainant  appeals.  The  wife  had  not 
occupied  these  premises  for  six  years.    She- 
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had  left  ber  hosband  for  tour  years,  and 
refused  to  live  with  him.  She  allegen  no 
legal  excuse  for  lea  Vint;  him,  and  under  the 
record  here  made  he  would  ha^ebeen  enti- 
tled to  a  dl§orce  on  the  ground  of  deuer- 
tlon.  The  sole  reason  given  by  her  for 
leaving  him,  using  herown  language,  was: 
"BenauBemy  home  was  made  unpleasant 
on  account  of  liquor. "  There  Is  no  evi- 
dence of  cruelty,  or  that  he  was  .an  habit- 
ual drunkard.  She  testified  chat  he  had 
not  drank  any  for  two  or  three  years,  and 
perhaps  longer.  Still  she  bad  not  returned 
to  him,  although  It  appears  that  he  desired 
she  should.  Rhe  had  stated  to  others  that 
she  would  never  live  on  the. land  again, 
and  that  her  husband  cunld  do  with  it  ns 
he  saw  fit.  On  Jnne  13, 1888,  me  wrote 
to  ber  husband  a  letter  in  which  she  Raid  - 
"Yon  know  that  I  will  never  live  with 
yon  if  yon  ever  taste  any  kind  of  liquor. 
Now,  the  best  thing  yoii  can  do  is  to  go 
somewhere  and  settle,  and  make  sure  that 
you  can  lire  a  sober  life,  and  I  will  try  and 
forgive  the  past.  Dr.  Kelly  wants  to  bay 
the  place,  and  you  can  write  to  him,  and 
see  what  he  will  give,  and  I  am  willing 
yon  should  sell.  6o  to  Minnesota,  and 
settle.  There  Is  nothing  here  for  any  one 
to  settle  tor.  Sell  the  place,  and  go." 
February  20, 1888,  nhe  executed  a  deed  of 
the  land  to  one  PresHley.  and  the  deed  was 
recorded  tfaesameday.  Theconslderation 
expressed  In  this  deed  was  f  100.  The  pur- 
pose of  this  deed  is  unexplained.  Three 
days  afterwards  Presnley  and  wife  recon- 
veyed  the  land  to  her  husband,  but  It  does 
not  appear  whether  this  deed  was  record- 
ed. Under  these  facts  she  bad  abandoned 
her  homestead  interest,  and  retained  only 
her  right  of  dower.  The  case  of  Sharrld  v. 
Sonthwick,  48  Mich.  516,  5  N.  W.  Rep.  1027, 
cited  by  defendant's  counsel,  has  no  bear- 
ing opon  the  prMsent  case.  In  that  case 
the  wlte  was  driven  from  her  home  by  the 
roisrondnet  of  her  husband,  so  grievous  In 
its  character  that  she  was  entitled  to  a 
divorce  under  the  statute.  Under  those 
circumstances,  she  had  a  right  to  control 
the  disposition  of  the  homestead.  But, 
when  she  abandons  her  husband  and  ber 
home  without  legal  cause, — that  is,  not 
under  circumstances  that  would  entitle 
her  to  a  dlvortte, — she  does  not  carry  with 
her  her  marital  rights  in  the  homestead. 
The  decree  of  the  court  below  must  be 
reversed,  and  decree  entered  here,  accord- 
teg  tp  the  prayer  of  the  bill,  with  costs  of 
bnth  courts  to  complainant.  The  other 
lustices  concurred. 


Dewbt  et  &L  V.  Waltow. 
{Su/preme  Court  of  Netmuika.    May  6, 1891.) 

FORBOLOStrRB  Of  HORTOAOS  —  XiIBN  OK  IWBOVS- 
MEKTB — SaLB  CNDSB  EXXOCTIOS. 

1.  L.  F.  E.  and  wife,  mortKaeed  1}^  acres  of 
gronnd  In  Nance  coanty  to  secnre  the  payment 
of  (75  to  8.  £.,  who  sold  and  assigned  the  mort- 
gage to  W.  E.  W.,  defendant  in  error.  Bubse- 
qnently  J.  M.  T.,  as  administrator  of  L.  V.  E., 
deceased,  the  mortgagor,  under  an  order  of  court, 
sold  the  13^  acres  at  public  sale,  subject  to  the 
mortgage,  and  reserving  all  impi-ovemente,  con- 
sisting of  fences,  posts,  windmill,  pump,  corn- 
cribs,  etc.,  to  0.  S.  T.,  and  made  an  adminis- 
trator's deed  accordingly.    D.  and  8.,  the  plain- 


tilts  in  eRor,  recovered  a  jndgmeat  in  the  dis- 
triot  ooort  against  O.  B.  7.,  levied  esecotioa 
upon  and  bought  in  the  lot. 

a.  In  an  action  by  W.  E.  W.  to  foreclose  the 
mortgage,  Ueld  tbat,  by  the  purchase  of  the  lot 
by  O.  and  S.,  at  sheriffs  sale,  they  obtained  no 
title  nor  lien  to  the  Improvements  which  had 
been  sold  to  W.  E.  W.  by  the  representatives  of 
Xt.  F.  E.,  deceased,  and  bad  been  removed  prior 
to  tlie  sale  under  the  execution  at  law  of  D.  andB. 
(SyUaiAi*  by  the  Court) 

Error  to  district  court,  Nance  county; 
Post,  Jndge. 

M.  V.  Moudjr,  for  plaintiffs  in  error, 
cited  the  following  cases  and  anthoritlee : 
Jones,  Mortg.  (8d  Ed.)  S§  69S.  722,  and 
cases  there  cited;  Bill  v.  Uwin,  51  Cal.  47; 
Freem.  Ex'ns,  (Ist  Ed.)  S  M9a;  RicD  v. 
Baker,  8  Denio,  70;  Parkman  v.  Welch,  19 
Pick.  231 ;  Deuster  v.  MeCamus,  14  Wis. a07 ; 
Kelley  v.  Whitney,  45  Wis.  110;  Stevens  v. 
Cooper,!  Johns.  Cb.  425;  Guion  v.  Knapp, 
6  Paige,  85;  Benton  v.Mcoll,  24  Minn.  221; 
Warner  v.  Bank.  4  III.  App.  805;  Hall  v. 
Edwards,  48  Mich.  478,6  N.  W.  Rep.  652; 
McHugb  V  Smlley,  17  Neb.  628.  20  N.  W. 
Bep.  i236,  and  24  N.  W.  Rep^277.  and  cases 
there  cited;  McKelghan  v.  Hopkins,  19 
Neb.  30.  26  N.  W.  Rep.  614.  and  cases  there 
Cited ;  Tootle  v.  White,  4  Neb.  404;  Benard 
V.  Brown,  7  Neb.  453-455 ;  S  Washb.  Real 
Prop.  (4tb  Ed.)  pp.  432,  434. 

EeJd  &  Morgan, lot  defendant  in  error. 

Cobb,  0.  J.  This  action  was  originally 
brought  by  the  defendant  in  error  in  the 
district  court  of  said  county  to  foreclose  a 
mortgage  of  L.  F.  Ellis  and  Rebecca,  bis 
wife,  to  Samuel  Ewing,  to  secure  a  prom- 
issory note  of  $75,  dated  June  30, 1884,  due 
in  one  year,  with  9  per  cent.  Interest,  on 
"one  and  a  half  acres  of  eronnd,  a  part  of 
the  S.  W.  quarter  of  section  13,  township 
17  north,  of  range  4  west,  commencing  at 
8  chains,  S  links,  west  of  the  S.  E.  comer  of 
the  N.  E.  quarter  of  the  S.  E.  quarter  of 
said  section  13;  thence  running  north  177 
feet  to  a  stake;  thence  west  844  feet  to  a 
stake;  thence  south  \7^%  feet  parallel 
with  theeast  line  of  Chestnut  street,  of  the 
original  town  of  Genoa,  to  asCake;  thence 
east  344  feet  to  the  place  of  beginning. " 
The  note  secured,  and  the  mortgage  on 
this  ground,  were  on  April  2.  1887,  for  val- 
uable consideration  assigned  and  delivered 
to  the  defendant  In  error,  and  subsequent- 
ly, on  October  80, 1885,  George  S.  Young, 
of  said  county,  bought  the  lot,  subject  to 
the  mortgage,  for  the  earn  of  $:!8.65,  at 
the  sale,  of  J.  M.  Travis,  administrator  of 
the  estate  of  L.  F.  Ellis,  deceased,  by  au- 
thority of  the  district  court  of  said  coun- 
ty, the  improvements  on  the'lot,  of  fences, 
shedding,  windmill,  pump,  and  corn-cribs, 
etc.,  being  reserved  and  excepted  from 
that  sold  and  conveyed.  The  plointltts  In 
error,  Charles  H.  Dewey  ai\d  Emerson  L. 
Stone,  partners  in  trade  as  Dewey  & 
Stone,  answered  in  the  court  below,  set- 
ting up  that  on  September  30, 1884,  they 
recovered  a  ludgment  in  the  district  court 
of  said  county  against  Geoi^e  S.  Young  of 
f  533.30,  to  satisfy  which  the  lot  was  levied 
upon  and  sold  to  them  at  sheriff's  sale, 
and  deed  made  October  27,  1887.  They 
charge  the  unlawful  committing  of  waste 
and  spoliation  of  the  improvements  and 
appurtenances  against  the  plaintiff,  for 
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which  they  aak  to  be  indemnified  in  ¥350. 
The  piaintifl  below  replied,  settingr  np 
that  the  improvements  and  oppurtenancea 
<il  the  lot  were  reserved  from  the  adminis- 
trator's sale  and  in  the  deed  to  Young, 
and  that  the  plaintiffs  in  error  took  noth- 
ing but  an  equitable  interest  in  the  lot, 
subject  to  the  piiormortgage.  There  was 
a  trial  to  the  court,  a  jury  being  waived, 
and  the  cause  was  heard  upon  the  peti- 
tion, the  answer  of  Dewey  &  Stone, 
the  plaintiff's  reply,  and  the  evidence, 
and  it  was  fonnd  that  L.  F.  Ellis  and 
Rebecca,  his  wife,  ezecoted  a  mortgage 
deed  to  Samuel  Ewing  for  the  prem- 
ises described,  which  mortgage  was  duly 
recorded  on  Juy  11,  1884;  that  subse- 
quently, on  April  2,  1887,  the  mortgage 
and  the  note  secored  thereby  were  sold, 
assigned,  and  transferred  to  the  plalntiB; 
that  on  October  80, 1885.  George  .S.  Young 
purchased  the  premises,  taking  a  deed  sab> 
Jec't  to  the  mortgage;  that  there  is  due 
the  plaintiff  upon  the  note  ¥105.44,  with 
interest  at  the  rate  of  9  percent., from  this 
date,  December  6, 1858 ;  and  that  the  plain- 
tiff Is  entitled  to  A  foreclosure  nf  the  mort- 
t^ttge,  and  a  sale  of  the  premises  to  pay 
the  same.  The  court  further  found  that 
Dewey  &  Stone  recovered  a  Judgment 
axninst  George  S.  Yonng,  which  Is  a  lien 
on  said  premises,  but  is  inferior  to  that  of 
the  plaintiff,  and  that    there  is  due   to 

I^ewey  &  Stone  thereon  $ .    It  was 

ordered  that  the  defendants,  within  20 
davs  from  tlie  entry  of  this  decree,  pay 
to  the  plaintiff  $105.40.  and  the  Interest 
due  thereon,  and  99.93  costs  hereon,  or 
that  the  defendants'  equity  of  redemption 
be  foreclosed  and  said  premises  be  sold  by 
the  sheriff  as  upon  execution,  and  that 
he  bring  the  proceeds  into  court  to  be  ap- 
plied in  satisfaction  of  the  sums  found  to 
l>e  due,  in  the  order  of  their  priority,  upon 
the  confirmation  of  the  sale.  The  defend- 
ants' motion  for  a  new  trial  was  over- 
ruled, exceptions  to  the  flndluGrs  and  judg- 
ment of  the  court  were  taken  of  record, 
and  the  cause  brought  to  this  court  on 
the  following  errcire;  (1)  The  court  erred 
in  finding  for  the  plaintiff  on  the  issues 
Joined.  (2)  In  dismissing  the  counter- 
claim of  defendants. 

It  appears  from  the  record  that  one 
John  Wiggins  and  L.  F.  Ellis,  the  mort- 
gagor iif  the  premises,  ware  stork  dealers 
In  the  town  of  Genoa,  carrying  on  the 
business  ol  feeding  cattle  and  bogs,  for  the 
market,  and  used  the  premises  for  that 
purpose.  It  is  admitted  that  the  lot  was 
improved  by  bog-houses,  com-crlhs,  cat- 
tle-sheds, a  substantial  windmill  with 
derrick,  and  the  fencing  and  posts  inclos- 
ing the  lot,  all  of  which  were  removed  b.v 
the  plaintlir  prior  to  the  sale  of  the  lot 
on  the  sheriff's  execution  to  defendants, 
Dewey  &  Stone.  The  plaintiff,  being  ex- 
amined as  a  witness  on  the  trial,  testified 
fhat  after  the  death  of  Ellis,  in  the  last  of 
the  year  1885,  or  early  in  the  year  1886,  he 
succeeded  Ellis  in  the  elevator  and  hog- 
buylng  business;  that  he  became  the  own- 
er of  tlie  Improvements  on  the  lot  in  ques- 
tion by  buying  the  half  interest  of  Wig- 
gins, (which  Mm.  Ellis,  as  the  heir  of  her 
deceased  husband,  admitted.)  and  shortly 
after  bought  of  Mrs.  Ellis  her  interest  In 
\.48n.a\-.»io.15— 61 


the  other  half,  and  was  in  possession  of 
the  premises  under  verbal  agreement  with 
G.  S.  Young,  when  the  sheriff's  levy  was 
made  of  the  execution  against  him,  and 
removed  the  lumber  and  lixtures  to  his 
own  home  in  the  day-time,  openly,  before 
the  day  of  sale.  This  disposal  of  the 
fixtures,  and  the  foreclosure  of  the  origi- 
nal mortgage,  left  nothing  of  value  for  the 
last  purchaser.  The  plulntlRs  in  error 
now  urge  that  when  the  defendant  in  er- 
ror took  the  mortgage  t)y  assignment 
from  the  original  mortgagee,  he  was 
bound  to  take  notice  of  the  character  of 
the  property  speclflcally  described  and 
covered  by  the  mortgage,  aud  as  the  im- 
provements were  permanent  they  became 
pledged  with  the  land  as  security  for  the 
note  of  f76,  with  Interest,  to  the  extent  of 
their  value;  and,  having  removed  the 
same,  has,  in  that  degree,  lessened  the  se- 
curity and  seeks  to  enforce  the  mortgage 
against  the  naked  lot.  which  will  leave 
nothing  to  be  appliel  to  subsequent  liens. 
This,  it  is  argued,  is  Inequitable;  that,  U 
their  title  could  be  cured  by  bidding  the 
property  In  at  foreclosnre  sale,  protecting 
themselves  in  the  right  and  title  to  the 
improvements  on  the  lot,  it  becomes  their 
right  to  do  so,  and  the  defendant  In  error 
ought  not  to  be  permitted,  under  the 
rules  of  equitable  Jurlsprndence,  to  use 
any  unfair  means  to  defeat  that  right, 
and  cites  Jones  on  Mortgages,  (section  695,] 
that,  "  when  fixtures  are  severed  from  the 
mortgaged  property  by  the  mortgagee, 
without  the  consent  of  the  mortgagor,  in 
a  state  where  the  rule  Is  that  the  title  and 
right  of  possession  remain  in  the  mort- 
gagor until  foreclosure,  the  mortgagor 
may  recover  damages  for  tb»  trespass 
committed  by  the  person  who  removed 
the  fixtures.  The  fact  that  the  mortgage 
was  afterwards  foreclosed,  and  the  prop- 
erty bought  by  the  mortgagee,  and  con- 
veyed to  him  by  the  sheriff,  does  not  affect 
the  case,  because,  the  fixtures  having  been 
removed,  they  are  freed  from  the  opera- 
tion of  the  mortgage,  and  the  foreclosure 
does  not  affect  them.  The  title  to  the 
fixtures  was  In  the  mortgagor  at  the  time 
they  were  severed  from  the  freehold,  and 
he  Is  entitled  to  recover  their  value. "  Hill 
V.  Gwin,  51  Cal.  47.  The  same  rule  pre- 
vails in  cases  were  the  defendant  In  execu- 
tion commits  waste  during  the  time  that 
he  Is  entitled  to  redeem.  The  purchaser 
may,  when  h«  subsequently  recelvesadeed 
from  the  sheriff,  recover  of  the  defendant 
for  such  waste.  Freem.  Ex'na,  (1st  Ed.) 
§  349a;  Rich  v.  Baker,  8  Denio,  79.  And, 
"analogous  to  the  cases  above  cited,  it 
has  been  decided  that  as  between  the 
original  parties  the  release  of  a  part  of 
the  premises  does  not  affect  the  mort- 
gagee's lien  upon  the  residue.  This  is 
bound  for  the  whole  debt.  But  as  against 
others  who  have  Hens  upon  portions  of 
the  mortgaged  premises,  a  mortgagee 
with  notice  of  such  Hens  has  no  right  to 
release  any  portion  of  the  mortgaged 
premises  to  the  injury  of  the  owners  of 
such  Hens."  Jones,  Mortg.  S  722,  and  cases 
there  cited.  Numerous  other  authorities 
are  presented  in  the  brief,  and  will  be 
found  Id  the  reporter's  citations  to  this 
case.    The  counsel's  very  ingenious  argu- 
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ment  lacks  no  element  of  research  tor  an- 
tborlty  and  precedent.  It  Is  not  doubted 
tbateacli  of  tlieee  Is  consiatent  with  its 
stated  conditions,  and  ail  are  ot  authority 
In  like  cases.  Bat  It  is  not  believed  that 
any  of  the  examples  cited  are  analoKous 
to  the  case  at  bar,  or  that  the  similarity 
and  conditions  ot  any  bears  a  sufficient  re- 
semblance to  warrant  it  as  a  guide  to  be 
followed.  The  plalntUfs  in  error  can  claim 
no  other  title  or  interest  in  the  property 
In  question  than  that  of  the  sheriff's  sale. 
The  sheriff  could  sell  no  other  estate  or 
Interest  than  that  of  the  judgment  debtor 
at  the  date  of  the  judgment.  That  inter- 
est was  public  and  notorious  by  a  deed 
duly  recorded  August  26,  1887,  granting 
him  the  lot  ot  "one  and  oue-half  acres, 
more  or  less,  reserving  therefrom  all  im- 
provements and  appurtenances  thereon, 
and  subject  to  a  certain  mortgage  lien 
thereon. "  This  was  62  days'  notice  to  the 
purchaser  prior  to  the  confirmation  ot  the 
sheriff's  sale.  It  is  the  rule  ot  law  in  this 
state  that  a  judgment  lien  attaches  only 
to  the  actual  interest  ot  the  debtor,  and 
it  was  held,  at  the  April  term,  1878,  in  the 
case  of  Oalway  7.  Malchow,  reported  In 
7  Neb.  286.  that  "the  Uen  ot  a  judgment 
does  not  exceed  the  actual  interest  which 
the  judgment  debtor  bad  in  the  land  at 
the  time  it  was  rendered,  and  is  subject 
to  every  equity  existing  against  the  debtor 
at  the  time  ot  its  rendition."  This  rule 
bas  been  affirmed  and  reaffirmed  in  the 
decisions  rendered  In  Dorsey  v.  Hall,  Id. 
465;  Berkley  v.  Lamb.  8  Neb.  399, 1  N.  W. 
Rep.  320;  Mansfield  v.  Gregory,  11  Neb. 
298,  9  N.  W.  Rep.  87 ;  Leonard  v.  Ferry  Co., 
U  Neb.  840,  7  N.  W.  Rep.  538.  Under  this 
rule  the  plaintiffs  in  error  could  take  noth- 
ing In  tills  case  unless  fraud  and  collusion 
be  shown  between  the  mortgage  creditor 
and  the  judgment  debtor  to  make  away 
with  the  appurtenances  and  trade  fixtures 
of  the  lot  and  embezzle  the  proceeds. 
There  was  an  attempt,  on  the  cross-ex- 
amination of  the  piuintitt  below,  at  tbe 
trial,  to  create  that  Inference,  but  tbe  wit- 
ness answered  consistently,  and  without 
evasion,  against  such  presumption,  and 
no  fraud  was  discovered.  All  the  transac- 
tions relating  to  the  sale  and  possession 
of  the  trade  fixtures,  and  the  deed  of  the 
lot  to  Young,  were  public,  and  definite  to 
all  concerned,  so  far  as  the  record  in  this 
case  shows,  and  there  is  nothing  before  us 
to  indicate  that  there  was  any  conceal- 
ment, collusloi),  or  fraud  on  the  part  of 
any  of  those  interested  to  prejudice  the 
rights  of  the  plaintiffs  in  error.  The  as- 
signments of  error  are  overruled,  and  tbe 
de(;roe  of  the  district  court  Is  affirmed. 
The  other  judges  concur. 


Nblson  y.  Beckbb. 

(/Supreme  Court  of  NtbrMka.    Hay  0,  189L) 

Pbtvilboed  CoianiNio  atioki — Aotiox  on  Fossiox 

JUDeMBUT — LiMlTATIOHS — AOKyOVLBDOMBHT. 

1.  Confidential,  commanlcatlons,  made  by  a 

ry  to  an  attorney,  are  privileged,  and  cannot 
given  In  evidence,  unleas  the  party  consents 
thereto. 

2.  An   action   opun  a  foreign  judgment   Is 
barred  in  five  years. 


8.  A  debt  that  Is  barred  will  be  reviTSd,  if 
tbe  debtor  in  writing  anqnalifledlyaclmowledgaa 
an  existing  liability. 

4.  HeUi,  Uiat  the  letters  copied  intheopinioa 
did  not  take  the  debt  out  of  the  statute  of  limita- 
tions. 

(SvUabvM  bu  the  Court.) 

Error  to  district  court,  Webster  county; 
Oaslin,  Jndge. 

J.  L.  Kalejr  and  JttB.  MoNeny,  for  plain- 
tiff In  error.  J.  8.  Gttbam,  for  dafendani 
In  error. 

NoRYAL,  J.  This  action  was  com- 
menced In  the  district  court  of  Webster 
county,  on  the  11th  day  of  NoYember,  1887, 
on  a  judgment  In  favor  of  the  plaintiff  in 
error  against  tbe  defendant  in  error  anA 
one  George  H.  Smith,  rendered  in  the  su- 
preme court  of  the  state  ot  New  Yorfcr 
within  and  for  tbe  county  of  Erie,  on  tbe- 
IStb  day  of  May,  1878,  for  tbe  snm  of  9S,- 
448.08.  The  petition  In  tbe  court  below, 
after  setting  up  tbe  recoYery  ot  tbe  judg- 
ment, and  that  no  part  thereof  has  been 
paid,  avers  that  in  the  year  1889  tbe  de- 
fendant acknowledged  In  writing  bis  lia- 
bility for  tbe  amount  of  said  jadgment. 
Tbe  defendant  In  his  answer  allegee.  in 
substance,  that  he  has  been  a  resident  of 
this  state  continuously  since  May  18, 1878, 
and  denies  that  be  bas  ever  acknowledged 
the  validity  of  the  judgment  within  five 
years  prior  to  tbe  commencement  of  this 
suit.  A  trial  was  bad  to  thecoartnpon 
the  petition,  answer,  and  eYidenee,  and  a 
judgment  was  rendered  in  favor  of  tbe 
defendant.  Section  10  of  the  Code  otCSvll 
Procedure,  which  prescribes  tbe  period 
within  which  an  action  can  be  broaght 
on  a  foreign  judgment,  reads  as  follows: 
"Sec.  10.  Within  five  years,  an  action  upoo 
a  specialty,  or  any  agreement,  contract, 
or  promise  In  writing,  or  foreign  Jndg- 
ment. "  It  appears  from  the  testimony, 
as  well  as  the  allegations  of  tbe  answer 
which  were  not  controverted  by  a  reiriy, 
that  the  defendant  in  error  had  contino- 
ously  been  a  resident  of  this  state  for  more 
than  nine  years  prior  to  the  briuging  of 
this  suit  in  the  district  court,  and  subse- 
quent to  the  entry  of  tbe  Jadgmenr 
against  him  In  Erie  county,  New  York. 
This  action  w  as  therefore  barred,  iinle8» 
the  defendant  has  done  some  act  wblcli- 
removed  the  bar  of  the  statute.  There 
was  introduced  in  evidence  un  the  trial  in 
the  court  below  certain  letters  written  by 
the  defendant,  of  which  tbe  following  are 
copies,  (Exhibit  B:)  "Red  Cload,  Nebras- 
ka, February  1st,  1896.  B.  Pardee:  In 
1877,  yon,  as  attorney  for  Willis  Nelson, 
wrongfully  procured  judgment  against 
me  for  92,000.00.  Your  judcrment  Is  long 
since  outlawed  In  this  country,  and,  was 
it  not,  you  could  nut  collect  from  me.  I 
expect  to  live  here  while  I  live.  If  I  was 
in  your  place  with  all  my  elfects,  yon 
could  not  collect  91  from  me.  I  am  much 
out  of  health.  It  you  will  cause  the  Judg- 
ment to  be  discharged  from  record  in  Buf- 
falo, I  will  pay  yon  ($40)  forty  dollars. 
Are  you  still  attorney  for  Nelson  ?  Anso:« 
U.  Becker."  Exhibit  C:  "Red  Cloud. 
Nebraska,  March  9th,  1886.  G.  8.  Piper, 
Fulton,  N.  y.— Dear  Sir:  Yours  5th  Inst, 
received.    When    Cothrane    offered    yon 
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f500, 1  waa  not  strapped.  Now  I  have  no 
ciioice.  Must  do  as  I  can,  if  anytblng.  I 
shall  probably  nerer  live  east  of  here,  and 
don't  care  mnch  about  tbls  wicked  jndff- 
ment,  and  caunot  pay  much  II  I  would. 
I  aiu  an  old  man,  and  If  I  can  be  dis- 
ebarjjed  from  the  Judgment  for  the 
amount  of  $40.00  I  will  make  the  sacrifice. 
Is  Nelson  living  ?  Is  Pardee  living?  Are 
yon  the  son  of  Judge  Piper,  of  Lewistou, 
New  York,  (Niagara  county,)  40  years 
ago.  "Yours,  etc.,  A.  U.  Bkckkk."  Ex- 
hibit D:  "Red  Cloud,  Webster  Co.,  Nebr,, 
Jane  5th,  1886.  Q.  S.  Piper,  Fulton,  N. 
York.— Dear  Sir:  I  wrote  you  January 
last;  got  no  reply.  Will  yon  for  me  try 
to  get  tho  Judgment,  Willis  Nelson  against 
me,  discharged  from  record,  cheap  as  you 
can.  I  pay  you.  You  please  recollect  I 
asked  yon  it  yoo  was  still  counsel  for  oth- 
er party.  Yon  did  not  reply.  Please  re- 
ply, and  oblige  me.  Yours,  etc.,  Anson  U. 
BEnKKR."  Exhibit  E:  "Red  Oond,  Neb., 
October  18th,  1886.  O.  S.  Piper,  Fulton,  N. 
York.— Dear  Sir:  Can  you  aid  me  in  get- 
ting discharged  from  the  Judgment  held 
against  me  by  W.  B.  Nelson,  of  your 
place;  It  yon  can  and  will,  I  will  pay  you. 
Please  write  me.  Yours,  etc.,  A.  U.  Beck- 
BB."  Section  Si3  of  the  Civil  Code  pro- 
vides that,  "In  any  cause  founded  on  con- 
tract, when  any  part  of  the  principal  or 
Interest  shall  hare  been  paid,  or  an  ac- 
knowledgment of  an  existing  liability, 
debt,  or  claim,  or  any  promise  to  pay  the 
■ame,  shall  have  been  made  in  writing,  an 
action  may  be  brought  in  such  case  with- 
in the  period  pressribed  for  the  same,  aft- 
vr  such  payment,  acknowledgment,  or 
promise. " 

Assuming,  as  Is  argued  by  the  plaintiff, 
that  the  proTisions  of  said  section  apply 
to  actions  foonded  upon  a  foreign  Judg- 
ment, which  we  do  not  now  decide,  are 
the  letters  copied  above  sufficient  to  re- 
move the  bar  of  the  statute?  We  think 
not.  The  last  two  letters  are  privileged 
eommunications,  and  were  not  entitled  to 
be  read  In  evidence.  They  were  intro- 
duced over  the  objection  of  the  defendant. 
They  cleariy  show  upon  their  face  that 
they  were  written  by  the  defendant  to 
Piper,  an  attorney,  for  the  purpose  of  em- 
ploying him  professionally  to  procure 
the  cancellation  ol  the  Judgment  herein 
sued  upon,  and  were  not  intended  to  be 
communicated  to  the  plaintiff.  In  the 
letters  he  proposed  tu  Piper  to  pay  bim 
tor  his  services.  The  statute  expressly 
prohibits  an  attorney  from  giving  evi- 
dence of  any  confidential  comuiunicatlon 
made  to  him  by  his  client,  unless  the  client 
consents  thereto.  Code,  §§  828,  338.  The 
protection  of  the  statute  applies  to  com- 
munications made  from  a  party  to  an  at- 
torney in  negotiating  to  employ  him.  The 
fact  that  Piper,  to  whom  the  letters  were 
addressed,  was  one  of  the  attorneys  for 
the  plaintiff  In  obtaining  the  Judgment, 
can  make  no  difference.  He  was  not  ad- 
dressed in  that  capacity,  as  the  letters 
clearly  show.  The  defendant  doubtlesa 
thought  that, after  the  lapseof  nine  years, 
be  was  no  longer  Nelson's  attorney,  and 
supposed  he  could  employ  him.  These 
two  communications  are  privileged,  and, 
as  the  defendant  did  not  waive  the  protec- 


tion of  the  statute,  they  cannot  be  consid- 
ered as  evidence  In  the  case  The  defend- 
ant in  the  other  two  letters  does  not  ac- 
knowledge that  the  Judgment  is  an  exist- 
ing liability.  They  mention  the  Judg- 
ment, it  is  true,  but  that  is  not  of  itself 
sufficient.  In  the  first  letter  the  defend- 
ant speaks  of  it  as  the  "  wrongfully  pro- 
cured Judgment,"  and  InsistH  that  it  Is 
barred  In  Nebraska  by  the  statute  of  limit- 
ations. In  the  other  he  refers  to  itas  the 
"wicked  judgment."  The  defendant  was 
liable  in  New  York,  as  the  Judgment  was 
not  barred  there.  The  letters  were  noth- 
ing more  than  propositions  to  give  $40  to 
buy  his  peace.  The  fair  and  reasonable 
construction  of  the  language  used  Indi- 
cates that  it  waa  not  the  intention  of 
Becker  to  unqualifiedly  acknowledge  that 
he  was  bound  for  the  satisfaction  of  the 
judgment.  To  remove  the  bar  of  the  stat- 
ute, the  debtor  must  unqualifiedly  ac- 
knowledge an  existing  liability.  Rolfe  v. 
Plllond,  16  Neb.  21, 19  N.  W.  Rep  615,  970; 
Devereanx  v.  Henry,  16  Neb.  55, 19  N.  W. 
Rep.  697;  Bangs  v.  Hall,  2  Pick.  868;  Dan- 
forth  V.  Culver,  11  Johns.  146;  Hanson  t. 
Towle,  19  Kan.  278;  Barlow  t.  Barner,  1 
U11I.  418;  Ft.  Scott  V;  Hickman,  113  D.  8. 
150,  5  Sup.  Ct.  Rep.  66.  In  Hanson  ▼. 
Towle,  supra,  the  court  in  the  opinion 
say:  "A  mere  reference  to  the  indebted- 
ness, although  consistent  with  Its  existing 
validity,  and  Implying  no  disposition  to 
question  Its  binding  obligation,  or  a  sug- 
gestion of  some  action  in  reference  to  it, 
is  not  such  an  acknowledgment  as  is  con- 
templated by  the  statute.  There  must  be 
an  nnqualifled  and  direct  admission  of  a 
present  subsisting  debt,  on  which  the  par- 
ty is  liable."  We  are  satisfled  that  the 
letters  introduced  in  evidence  did  not  take 
the  judgment  out  of  the  statute  of  limita- 
tions. It  Is  argued  that  the  court  erred 
in  excluding  the  letters  written  by  the  de- 
fendant's wife  to  the  plaintiff  in  Novem- 
ber, 1887.  The  testimony  conclusively 
shows  that  the  defendant  knew  notbng 
of  these  letters  until  long  alter  they  were 
written.  The  letters  disclose  that  she 
proposed  to  use  her  own  means  to  pro- 
cure a  discharge  of  the  Judgment,  anO 
make  her  liusband  a  Christmas  present  of 
the  Judgment  satisfied.  The  letters  were 
inadmissible.  The  Judgment  of  the  dis- 
trict court  is  affirmed.  The  other  JndgM 
concur. 


Irish  v.  Pcllia^m  et  al. 
(Supreme  Court  of  Nebnului.    May  S,  VBtL) 

HECEiJ«IC'8  LiBN — ^WaIYBK — EvtDEKCB. 

In  an  action  by  a  material -man  to  fore 
close  a  meohanic's  lien,  the  owner  of  the  prop- 
erty answered  in  substance  that  one  F.  &  Co. 
were  the  lowest  bidders  for  the  erection  of  the 
buildings:  that,  they  being  unable  to  give  bond, 
tbe  matenal-man  agreed  with  bim  that  in  con- 
sideration of  famishing  certain  material  to  P. 
St  Co.  for  the  erecticm  of  tbe  building,  he  would 
waive  Ills  lien  upon  the  same,  etc.  The  testi- 
mony showed  that  a  memorandum  waa  made  of 
the  terms  of  tbe  agreement,  but  that  it  was  to  be 
reduced  to  writing,  and  signed  by  the  parties. 
Before  tbe  agreement  was  reduced  to  writing  and 
signed  tbe  owner  let  tbe  contract  for  tbe  erection 
of  the  buildings  to  P.  &  Co.  Held,  that  under 
the  proof  tbe  contract  was  not  to  be  complete 
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onttl  signed  by  the  partieB,  aai  Ikat  tlie  nutteirlal- 
OMUi  was  entitled  to  a  lien. 
(ayUabu*  bu  the  Cotut.) 

Appeal  (rum  district  conrt,  DoagUw 
eounliy ;  Wakblbt,  Judges 

WlaOeld  S.  Strawa,  lor  appellant.  F. 
L.  Weaver,  for  appellees. 

Maxwell,  J.  This  is  an  action  to  fore- 
close a  mechanic's  lien.  Polliam,  Dickey  A 
Co.  entered  into  a  contract  with  Allen  H. 
Fitch  to  erect  a  dwelllng-hoase  tor  him 
and  his  wife.  In  the  city  of  Omaha,  for  the 
sam  of  97,244.  The  contractors  conid  not, 
or  at  least  did  not,  enter  into  a  bond  for 
the  comtrietion  of  the  building  according 
to  the  plans  and  speclflcations,  and  to 
pay  the  laborers  and  material-men.  In 
lieu  of  this,  however,  the  Fitches  allege  in 
their  answer  to  the  petition  "that  said 
Pulliam,  Dickey  &  Oo.  were  the  lowest  bid- 
ders therefor,  bidding  to  do  said  work,ae- 
eordtng  to  the  plans  and  speclflcations 
snbraitted,  at  a  contract  price  of  $7,244, 
but  were  onable  to  givettonds  for  the  pro- 
tectton  at  tlieee  detendants  against  liens, 
and  fur  the  satisfactory  completion  of  said 
work.  PlaintiB  thereupon,  after  looking 
over  and  inquiring  into  the  plans,  speciii. 
cations,  and  contract  price  aforesaid,  of- 
fered, promised,  and  agreed  to  furnish  ail 
the  lumber  necessary  for  the  erection  of 
said  buildings  according  to  said  specifica- 
tions and  contract,  and  to  walTe  his  right 
of  lien  therefor,  except  as  to  such  funds  as 
might  remain  in  the  hands  of  these  defend- 
ants, dae  and  owing  said  Pulliam,  Difcey 
&  Co.  after  paying  for  the  labor  and  the 
other  material  not  to  be  tarnished  by 
plaintiff  under  bis  contract  aforesaid,  tn 
eonsideratiou  of  and  provided  that  the 
erection  and  construction  of  said  buildings 
be  given  by  these  detendants  to  said  Pull- 
iam, Dickey  &  Co.,  which  otier,  promise, 
and  agreement  was  accepted  by  defend- 
ants, and  by  them  fully  carried  out  and 
performed,  and  these  defendants  made  no 
other  or  different  contract  in  relation 
thereto  with  said  parties.  That  th^  have 
paid  out  and  expended  the  contract  price 
of  f  7,244  for  the  (urnishingB  and  construc- 
tion of  the  buildings  aforesaid,  and  that 
because  of  the  neglect,  failure,  and  refusal 
of  plaintiff  to  furnish  the  lumber  accord- 
ing to  his  contract  and  agreement  as  here- 
Inberore  mentioned,  defendants,  owing  to 
the  irresponsibility  of  said  Pulliam,  Dick- 
ey &  Co.,  have  been  compelled  to  and  did 
expend  and  payout  to  their  damage  a 
further  sura  o(  f  1,607.45  for  the  lumber  nec- 
essary to  complete  said  buildings  accord- 
ing to  the  plans  and  speciHcatlnns  afore- 
said." This  is  dented  in  the  reply.  The 
testimony  tends  to  show  that  the  plain- 
tiff, it  tlie  contract  was  let  to  Pulliam, 
Dickey  &Co.,  proposed  to  fnmlsh  the  lum- 
ber for  the  buildings,  and  waive  his  lien 
upon  the  buildings.  A  memorandum  was 
drawn  up  by  the  ptaintlB,  Fitch,  and  PuU- 
iam.  This,  however,  merely  contained 
what  purported  to  be  the  terms  of  the 
agreement.  It  was  not  signed  by  either  of 
the  parties,  but  a  formal  agreement  wus  to 
be  drawn  up  and  signed.  Mr.  Fitch,  upon 
cross-examination,  testifies  in  regard  to 
this  memorandum  as  follows:  "Question. 


Ton  say  now  Mr.  Irish  agreed  to  reduce 
it  to  writing,  sign  it  himself,  and  send  yon 
a  copy  ?  Answer.  For  my  sig^nature.  Q. 
Didn't  yon  swear  yesterday  be  was  to 
reduce  it  to  writing,  and  both  sign  it,  and 
each  keep  a  copy?  A.  Words  to  that 
effect. "  The  other  testimony  in  the  record 
tends  to  show  that  the  agreement  was 
to  be  reduced  to  writlug,  and  signed  by 
the  parties,  before  it  took  effect.  When* 
such  Is  the  case,  the  agreement  will  not 
he  binding  in  law  until  it  is  duly  signed. 
Chinnock  v.  Marchioness  of  Ely,  4  De  Gas, 
J.  &  S.  WS,  646;  Commissioners  v.  Brown, 
82  N.  J.  Law,  604;  Eads  v.  Carondelet.  42 
Mo.  IIS;  Morrill  v.  Tehama  Co.,  10  Nev. 
125;  Congdon  v.  Darcy,48  Vt.  478;  Fred- 
ericks V.  Fasnaeht,  80  La.  Ann.  117; 
Bourne  v.  Shapleigh,  9  Mo.  App.  64 ;  Mae 
Mackio  v.  Timmlns,  (Pa.)  SO  Alb.  Law  J. 
f»;  Hough  V.  Brown,  19  N.  Y.  Ill;  3 
Amer.  ft  Bng.  Ene.  Law.  8&4.  The  fact 
that  the  parties  stipulated  to  reduce  the 
agreement  to  writing,  which  was  to  be 
signed  by  the  parties,  is  strong  evidence 
to  show  that  they  did  not  intend  tlie 
agreement  to  be  complete  until  reduced  to 
writing  and  signed.  Bidgway  v.  Whar- 
ton, 6  H.  L.Cas.  288;  Lyman  v.  BoWaaoa, 
14  Allan,  242;  Brown  v.  Bailroad  Go.44  N. 
Y.  79;  Metbndy  v.  Boss,  10  Mo.  App.  MI; 
8  Amer.  ft  Eog.  Ebic.  Law,  855.  The  case 
at  bar  furnishes  an  illustratloa  of  the  ne- 
cessity of  reducing  to  writing  a  contract  of 
that  kind,  and  have  both  parties  sign  it  the 
same,  as  i^e  parties  wholly  disagree  as  to 
the  terms  of  the  alleged  memorandum. 
The  building  seems  to  havecost  very  much 
mure  than  the  contract  price.  Just  what 
changes  were  made  in  the  plans  and  spec- 
lflcations is  not  clear,  nor  are  they  mate- 
rial in  this  case.  Mr,  Fitch,  without  wait- 
ing until  the  contract  with  the  plaintiff  In 
regard  to  tnmisbing  the  lumber  and  waiv- 
ing bis  lien  therefor  was  reduced  to  writ- 
ing and  signed,  entered  into  a  contract 
with  Pulliam,  Dickey ftCo.  for  the  erection 
of  the  building.  The  plalntitr  had  nut  at 
that  time  waived  his  lien,  although  the 
terms  of  agreement  seem  to  have  been  sub- 
stantially  settled.  There  is  always  a  lia- 
bility, however,  for  parties  to  disagree  as 
to  the  details  of  a  contract  like  that  In 
controversy,  and,  therefore,  until  tlie 
agreement  Is  entered  into,  the  contract 
was  not  complete.  Conoery  v.  Best,  1  C. 
ft  £.  291 ;  Bushell  v.  Pocock,58  Law  T.  (K. 
S.)800:  Hawkesworth  v.  Chatfey,  54  Law 
T.  (N.  8.)  72;  8  Amer.  ft  Eng.  Enc  Law 
86S.  The  defendants  whose  names  are  not 
meutloned  in  this  opinion  are  alleged  to 
be  lienholdcra,  and  their  rights  are  not 
affected.  The  Judgment  of  the  court  be- 
low against  Allen  Fitch  and  wife  Is  re- 
versed, and  a  decree  will  be  entered  in  this 
court  for  the  amountdne  the  plain tifr,and 
for  foreclosure  of  bis  lien  upon  the  prop- 
erty. Judgment  accordingly.  Tli«  other 
Judges  concur. 

Tatlob  v.  Ooo-m. 
(aupreme  Court  ef  urOrraalta.    May  8,  U8L) 

IVSBSCIXmUBB  OF  MOKTSAOS — OOUAnOtAX.  ATTICE 

— Service  bt  Poblic^tiox — JoiuaDtonoa. 
1.  In  VSSr  one  R.  J.  T.  executed  a  mortgage 
cm  certain  real  estate  in  Douglas  county.    Ja  VS3 
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am  action  wm  bitmght  to  loMrioM  the  mortgage, 
service  by  publicanoo,  and  a  decree  of  farcclos- 
are  and  sale  had,  under  -which  the  real  estate 
was  sold,  the  sale  confirmed,  and  a  deed  made  to 
^e  purchaser.  Held  that,  if  the  court  had  }n- 
lisdiotion,  any  errors  oommitted  by  it  In  the 
conrse  of  the  proceedings  wece  not  subject  to  ool- 
lateral  attack. 

a.  Where  the  defendant  wm  a  non-resident 
of  the  state,  an  oCBdavit  for  publication,  in  which 
it  was  set  forth  that  the  action  was  brought  to 
foreclose  a  mortgage  of  real  estate  in  Douglas 
coanty,  tltat  the  defendant  was  a  non-residenti 
and  absent  from  the  state,  and  coald  not  beserved 
with  a  sammons  therein,  was  sutBcient  to  auttaor- 
iie  service  by  publication. 

8.  A  notice  of  the  pendeBOT  of  an  action  to 
foreclose  a  mortgage,  published  Ave  consecutive 
wedu  in  a  wecduy  newspaper,  is  a  good  publica- 
tion, although  one  week  longer  than  necessary. 

4.  Proof  of  publication,  sworn  to  by  the  book- 
keeper of  the  company  i^nting  the  same,  is  suffi- 
eieat  evidenoe  prima  fanAt  of  that  fact  The 
proof  may  also  be  made  by  any  penon-  baTing 
Mtnal  knowledge  of  the  fttet. 

5.  The  snlSciency  of  tite  petition  is  not  a  test 
of  iorisdlction,  as  the  court  may  commit  an  error 
in  holding  it  sufficient;  bat  this,  if  the  conrt  had 
jurisdiction,  will  not  render  the  }udgDient  sub- 
lect  to  oollateral:  attack.  IVamble  v.  Williams, 
18  Neb.  144,  24  N.  W.  Rep.  71«. 

(JSi/Uobtw  bv  Me  CvMt.) 

Appeal  from  dtotiict  coart,  Doucpla* 
coanty ;  Clabkaon,  Judge. 

B.  O.  Burbaiik  and  John  W.  Lytic,  lor 
appellant.  Wta.  D.  Beckett  and  Guy  R.  a 
Ke»d,  (or  appellee. 

Maxwkll.,J.  a  demurrer  to  the  amend- 
ed petition  was  auetalned  tn  the  court  be- 
low, and  the  action  dienilsaed.  The 
amended  petition  is  as  follows:  "Tbat 
prior  to  the  lUh  da,y  of  April,  1857,  tbe 
late  RirJiard  J.  Taylor  was  the  owner  in 
fee-slniple  of  lot  seven,  tn  block  181,  in  the 
dty  of  OmaliR,  SouglaB  Co.,  Neb.  Tbat 
the  said  plaintiff  was  the  wife. o(  the  said 
Richard  ,1.  Taylor,  who  died  on  or  about 

tbe day  ol  February,  1888,  and  that 

be  left  no  wUI  or  bequest  to  any  person. 
That  said  property  was  inherited  by  his 
heirs,  who  are  the  cbUdrrn  of  this  plaln- 
tiH  and  the  said  Richard  J.  Taylor,  and 
that  said  heirs  hare  eixecuted  a  deed  con- 
veying said  property  to  tbla  plaintiff,  and 
sbe  now  succeeOB  to  all  the  riahts  in  said 

{>roperty  held  by  tbe  said  Richard  J.  Tay- 
or.  That  on  said  11th  day  of  April.  1857, 
the  aaid  Richard  J.  Taylor  executed  to 
one  Wm.  B.  Street  a  certain  mortfcaKe 
upon  said  premises  held  by  him  at  that 
time  to  secure  a  promissory  note  in  tbe 
sum  of  9243.80.  That  on  tbe  6th  day  of 
January,  1S72,  the  said  Wm.  B.  Street  com- 
menced foreclosure  proceedings  against 
said  Richard  J.  Taylor  upon  said  note 
and  mortgage,  by  filing  a  pretended  peti- 
tion In  said  action.  A  copy  of  said  peti- 
tion is  as  (olIoWH,  to-wlt:  'In  tbe  district 
court  of  Douglas  county.  In  equity. 
William  B.  Street,  Plalntltt.  vs.  Richard 
J.  Taylor,  Defendant.  Petition.  Now 
comes  the  plaintiff,  and  complains,  and 
say^:  (1)  That  on  tbeUth  day  of  April. 
1857.  the  said  defendant  made  bis  certain 
prumlssury  note,  dated  on  saitt  day  at 
Dee  Moines,  Polk  Co.,  Iowa,  wliemby,  lor 
value  received,  three  months  after  date, 
I  luromise  to  pay  to  the  order  of  said 
plalatitr  $24SjS0,  4t  Oakaiooea.  Mehaska 


Co.,  Iowa,  and  deliveredtbe  same  to  said 
plaintiff,  who  thereby  became  and  still  la 
tbe  true  and  lawful  owner  and  holder 
tbereuf.  (2)  That,  for  the  purpose  of  se- 
curing the  payment  of  said  note  by  his  cer- 
tain indenture  of  mortgage  of  even  date 
therewith, said  defendantconveyedto  said 
plain  tiff  certain  lands  deecilbed  as  follows: 
iMt  8,  In  block  90:  lot  8,  In  block  ISO;  lot 
1.  la  block  234;  lot  3,  In  block  184:  and  lot 
7,  in  block  181.— in  the  city  of  Omaha,  la 
DoDgias  county,  subject  to  a  coaditloa 
tbat  the  same  shculd  be  void  In  case  of 
non-payment  of  said  note  at  tbe  time 
agreed  to  between  the  parties,  which 
mortgage  was  duly  executed  and  acknowl- 
edged and  on  tlie  18th  day  of  July,  1860,  re- 
corded in  tbe  registry  of  said  county.  (8) 
Tbat  no  part  of  said  note  iias  ever  been 
poid  or  collected,  and  no  proceedings  have 
bera  bad  at  law  to  enforce  the  same. 
Wherefore  said  plaintiti  prays  a  judgment 
of  foreclosure  and  sale  of  said  premises; 
that  the  proceeds  arising  on  said  sale  b« 
applied  to  pay  said  mortgage  debt;  tliat 
execution  be  granted  for  any  deikricncy 
tbat  may  arise  after  tbe  said  Bale  or  tbe 
proceeds  thereof  to  answer  said  debt ;  and 
tjbut  he  may  bare  all  other  rell^  necessary 
and  proper,  wlthicosts.  Amibst  Swabtb- 
LANDRR  a.ad  J.  M.  Wooi^wouTH.  Attor- 
neys.' Tbe  above  petition  was  in  no  man- 
ner verified  as  required  by  law.  (4)  In 
connection  with  tlie  above  petition,  plain- 
tlB  filed  an  afBdnvit  (or  the  purpose  of  ob- 
taining service  by  publication  upon  tbe 
said  Richard  J.  Taylor,  who  la  anon-resi- 
dent of  the  state  of  Nebraska.  The  fol- 
lulling  Is  a  copy  of  said  afiSdavit:  'State 
of  Nebraska,  Douglas  County — ss. :  Al- 
bert Swartslander,  being  duly  sworn,  says 
that  he  la  one  of  the  attorneys  lor  plain- 
tlB  In  above  petition;  tbat  the  plnintifl 
and  defendant  Is  each  a  non-resident  of 
and  absent  from  this  state:  that  said  de- 
fendant cannot  be  served  with  sumnioos 
therein;  that  this  action  is  brought  to 
foreclose  a  mortgage  and  the  sale  of  real 
estate  in  said  county  under  mortgage. 
Albkrt  Swartzi.axdku.  Subscribed  in 
uiy  presence,  and  sworn  to  before  me.  this 
•th  day  of  January,  1872.  Qeokub  Abm- 
BTKOMO,  Clerk.'  (6)  PUIntlff  further  al- 
leges tbat  said  Wm.  B.  Street  commenced 
the  publication  of  service  on  the  3d  day  of 
January,  1872,  and  three  days  before  the 
petition  in  said  cause  and  the  affidavit  for 
service  had  been  filed  In  said  district 
court;  that  proof  of  said  service  was 
filed  In  said  court  on  the  11  tb  day  o( 
MarY>h.  1872:  that  the  affidavit  of  proof  of 
publication  was  made  by  L.  Rlcbardsoa, 
one  of  the  proprietors  of  Omaha  Weekly 
Herald,  a  newspaper  published  In  Omaha, 
|4eb. ;  wherefore  plaintiff  says  that  said 
service  was  wholly  null  and  void,  and  of 
no  effect,  (or  the  purpose  of  service  upon 
said  Taylor.  (6)  That  on  the  28tb  day  uf 
February,  1872,  tbe  said  Wm.  B.  Street 
commenced  a  second  publication  of  said 
notice  for  service  in  said  newspaper,  there- 
by seeking  to  obtain  iurlsdictioa  in  said 
canse.    Tbe  affidavit  wblcii  was  filed  lo 

grove  the  service  was  made  by  Juba.  S. 
rlggs,  who  was  a  book-keeper  ol  said 
ntiwspaper,  and  is  as  follows:  'Jno.  S. 
Briggs,  being   duly  sworn,  deposes  and 
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(layB  that  he  is  a  book-keeper  of  the  Oma- 
ha Weekly  Herald,  a  newspaper  printed 
in  Oiuaha,  lu  said  connty  o(  Donglas; 
that  the  printed  notice  hereto  attached 
was  publlRbed  In  said  weekly  newspaper 
Ave  consecutive  weeks  next  after  and  In- 
cluding the  28th  day  of  February,  A.  D. 
1872;  the  said  newspaper  was  during  that 
time  In  g:eneral  circulation  in  the  county 
of  Douglas  and  state  of  Nebraska.  John 
L.  Briqgs.  Sworn  to  before  me  and  sub- 
scribed in  my  presence  this day  of 

.'  Plaintiff  ulleges  that  said  affida- 
vit la  no  proof  of  the  publication,  because 
the  said  affidavit  Is  not  made  by  the 
printer  of  said  newspaper,  the  foreman, 
or  chief  clerk,  nor  by  any  one  who  swears 
of  his  own  knowledge  that  Said  publica- 
tion was  so  made,  and  was  therefore  null 
and  void.  (7)  That  on  the  18tb  day  o( 
April,  1872,  a  decree  was  rendered  in  said 
cause;  that  said  decree  was  rendered 
without  the  knowledge  or  appearance  of 
■aid  Richard  J.  Taylor,  or  any  one  for  and 
on  his  behalf.  The  following  is  a  copy  of 
said  decree:  'The  default  of  the  said  de- 
fendant having  been  heretofore  entered  in 
this  cause,  and  he  still  falling  to  answer 
the  petition  herein,  on  motion  of  J.  M. 
Wool  worth,  this  court  compates  and  finds 
the  amonnt  due  by  said  Richard  J.Taylor 
for  principal  and  Interest  to  the  first  day 
of  this  term,  and  protest  upon  the  mort- 
gage debt  in  the  petition  mentioned,  to 
be  f 604.82,  and  that  the  seTeral  allegations 
in  the  said  petition  are  true.  It  Is  farther 
ordered  and  adjudged  and  decreed :  1. 
That  the  mortgaged  premises  In  the  peti- 
tion mentioned,  to-wit,  lot  8,  In  block  99; 
lot  8,  in  block  160;  lot  1,  in  block  251;  lot 
8,  In  block  184;  and  lot  7,  In  block  181.— in 
the  city  of  Omaha,  Douglas  Co.,  Neb.,  be 
sold  by  the  sheriff  o(  this  county  upon 
such  proceedings  as  are  in  that  behalf  pre- 
scribed hy  law  for  the  sale  of  real  estate 
on  execution.  2.  That  the  sheriR  apply 
the  proceeds  arising  on  said  sale— fYref, 
to  the  costs,  dlsbarsements,  and  expenses 
to  which,  in  and  about  said  sale,  he  may 
be  subject;  second,  to  the  payment  of  his 
commissions  attending  said  sale,  and  the 
costs  of  this  salt;  t/)/r«/,  to  the  payment 
of  the  said  plalntlR  of  the  sum  so  as  afore- 
said in  and  by  this  judgment  found  due  to 
blm,  together  with  interest  thereon,  from 
the  first  day  of  this  term,  and  that  he 
may  bring  the  surplus  arising  on  said  sale 
if  any  there  be,  Into  this  court  to  abide  its 
order  in  the  premises,  and  that  the  said 
aheriif  report  his  proceedings  to  the  court 
with  all  convenient  speed ;  fourth,  that 
the  said  defendant  be,  and  he  Is,  barred 
and  foreclosed  of  and  from  all  right,  claim, 
and  equity  of  redemption  of.  In,  or  to  the 
said  mortgaged  premises,  and  every  park 
thereof.'  (8)  That  the  petition  above  set 
forth  does  not  set  forth  a  cause  of  action, 
but  expressly  states  that  said  mortgage 
was  to  be  null  and  void  in  case  of  non- 
payment of  said  note  at  the  time  agreed 
to  between  the  parties.  That  said  note 
was  not  paid  when  due.  The  decree  above 
set  forth  finds  that  the  several  allegations 
in  the  said  petition  are  true.  Wherefore 
plaintiff  allege*  that  said  decree  is  wholly 
nnll  and  void,  and  of  no  force  and  effect. 
(9)  That  the  said   note  and   mortgage 


could  not  constltate  a  valid  canse  of  ac- 
tion at  the  time  said  suit  was  commenced, 
because  the  statute  of  limitations  had 
raised  a  complete  bar  to  the  bringing  of 
said  suit,  no  part  of  said  note  having  been 
paid  within  fourteen  years  from  the  time 
when  the  same  was  due  and  payable,  and 
no  promise  having  been  made  to  pay  the 
same  after  the  statute  had  Interposed  a 
bar  to  the  maintenance  of  the  action; 
wherefore  plaintiff  says  that  all  of  the  said 
proceedings  were  null  and  void.  (10) 
That  on  the  !£th  day  of  May,  1872,  an  or- 
der of  sale  was  issutjd,  based  upon  said  de- 
cree, and  on  the  28th  day  of  June,  1873. 
said  lot  7,  in  block  181,  was  sold  thereander 
to  one  A.  W.  Street  for  f  IBS.  That  said 
premises  have  been  conveyed,  through 
numerous  persons,  to  the  defendant  here 
in.  That,  by  reason  of  the  null  and  void 
proceedings  in  said  cause,  said  A.  W. 
Street,  and  all  who  claim  under  and 
through  said  sheriff's  sale,  had  due  and 
legal  notice  of  the  rights  of  the  said  Rich- 
ard J.  Taylor  in  and  to  said  premises, and 
that  defendant  herein  is  not  a  bona  Ode 
purchaser  of  the  same.  (11)  That  there 
was  no  affldavitflled  thereon  to  base  a  sec- 
ond publication  in  said  newspaper  here- 
tofore mentioned,  and  that  the  affidavit 
first  filed  for  service  by  publication  was  null 
and  void,  for  the  purpose  of  forming  a 
basis  for  a  second  publication  of  service. 
That  she  hereby  tenders  Into  court  such 
sum  of  money  as  the  court  may  find  Is  due 
the  defendant  herein  by  reason  of  said 
foreclosure  suit,  or  the  sale  thereunder,  in 
case  the  court  finds  any  sum  to  be  so  due 
and  a  charge  upon  said  estate.  Where- 
fore plaintiO  prays  that  said  title  to  aald 
lot  be  forever  quieted  in  this  plaintiff,  and 
for  costs  of  suit. " 

Tlie  qnestlon  presented  in  this  case  is, 
did  the  court  In  the  action  to  foreclose  the 
mortgage  have  Jurisdiction  ?  The  fourth 
subdivision  of  section  77  provldea  for  serv 
ice  by  publication  "In  actions  which  relate 
to  or  the  subject  of  which  la  real  or  per- 
sonal property  In  this  state,  where  any 
defendant  has  or  claims  a  lien  or  InteT^sst, 
actual  or  contingent,  therein,  or  the  relief 
demanded  consists  wholly  or  partially  In 
excluding  him  from  any  interest  therein, 
and  such  defendant  Is  a  non-residrait  of 
the  state  or  a  foreign  corporation. "  Sec- 
tion 78:  "Before  service  can  be  made  by 
publication,  an  affidavit  mast  be  filed  that 
service  of  a  summons  cannot  be  made 
within  this  state  on  the  defendant  or  de- 
fendants to  be  served  by  publication,  and 
that  the  case  Is  one  of  those  mentioned 
in  the  preceding  section.  When  such 
affidavit  is  filed,  the  party  may  proceed 
to  make  service  by  publication."  Section 
79:  "The  publication  must  be  made  four 
consecutive  weeks.  In  some  newspaper 
printed  in  the  county  where  the  petition 
is  filed,  if  there  be  any  printed  in  snch 
county ;  and,  if  there  be  not,  then  in  some 
newspaper  printed  in  the  state,  of  general 
circulation  In  that  county.  It  must  con- 
tain a  summary  statement  of  the  object 
and  prayer  of  the  petition,  mention  the 
court  wherein  it  is  filed,  and  notlty  the 
person  or  persons  thus  to  be  served  when 
they  are  required  to  answer."  Section 80: 
"Service  by  publication  shall  be  deemed 
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complete  when  it  shall  have  been  made  in 
tb«  manner  and  for  the  time  prescribed  in 
-the  precedlDK  Mectt.on ;  and  Huch  service 
shall  be  proved  by  the  affidavit  ol  the 
printer,  or  bis  foreman  or  principal  clerk, 
•or  other  person  knowing  the  same."  It 
will  be  observed  that  it  appears  from  the 
affidavit  for  publication  that  the  action 
was  brouKbt  to  foreclose  a  mortgage  on 
««al  estate  in  DoukIhb  county,  and  that 
the  defendant  was  a  non-resident  of  and 
'«beent  from  the  state,  and  could  not  be 
.served  with  a.  trammons  therein.  This 
was  sulUcient  to  authorise  service  by  pab- 
•llcation.  The  notice  to  the  defendant  was 
poblished  Bve  consecutive  weeks,  evident- 
ly oat  of  a  superabundance  of  caution,  so 
tbitt  the  publication  should  be  fur  four 
full  weeks.  This  was  proper  and  favora- 
•ble  to  the  defendant,  although  all  that  the 
-l«w  requires  is  four  weekly  publications. 
The  notice,  therefore,  was  sufflclent. 

It  is  objected  that  Briggs,  who  swears 
•to  the  publication,  was  book-kneper'of  the 
'Omaha  Weekly  Herald,  and  therefore  the 
.proof  of  publication  is  not  sufficient.  Sec- 
•tlon  80  provides  that  the  service  may  be 
fproved  by  the  affidavit  of  the  printer,  his 
foreman  or  principal  clerk,  or  other  per- 
son knowing  the  same.  The  book-keeper 
no  doubt  was  principal  clerk  nf  the  Week- 
ly H«rald,  and  bad  express  authority  to 
make  the  affidavit.  The  number  of  publi- 
cations could  be  proved  by  any  one  know- 
ing the  facts,  even  it  not  connected  with 
the  paper,  and  were  it  necessary  the  court 
would  permit  proof  to  be  made  even  after 
Jndgment.  But  that  is  unnecessary  in  this 
ease.  The  case  was  tried  before  a  capable 
and  painstaking  Judge,  who  no  doubt 
was  convinced  that  Briggs  was  the  prin- 
•clpal  clerk,  and  the  court  held  the  affida- 
vit sufficient,  and  in  this  collateral  attack 
jwe  must  so  hold. 

Objections  are  made  to  the  petition  to 
foreclose  the  mortgage  that  It  does  not 
state  facts  sufficient  to  constitute  a  cause 
-of  action.  The  court  before  which  thecase 
was  tried  sustained  the  petition,  and 
.granted  the  decree  of  foreclosure  and  sale, 
;and  after  the  sale  of  the  premises  con- 
iflrmed  it,  and  caused  a  deed  to  be  madeto 
-the  purchaser.  The  sufficiency  of  the  pe- 
tition is  not  a  test  of  Jurisdiction.  This 
.«onrt  BO  held  in  Trnmble  v.  Williams,  18 
Keb.  144,  24  N.  W.  Rep.  716.  The  court 
may  commit  an  error  in  susiaining  an 
insufficient  petition.  That,  however,  does 
not  affect  the  validity  of  the  Judgment,  If 
no  direct  proceeding  is  hadtovacnteor  set 
It  aside,  providing  the  court  had  Jurisdic- 
tion. Anamtier  of  thequestlonw  presented 
in  this  case  were  decided  in  Day  v.  Thomp- 
son, 11  Neb.  133,  7  N.  W.  Rep.  533,  and  the 
sale  of  real  estate  under  an  attachment 
sustained.  The  whole  course  of  the  legis- 
lation of  this  state  has  favored  the  repose 
of  titles.  A  reasonable  time  is  given  to 
every  one  to  assert  bis  claims  in  the 
-courts,  but,  if  he  fails  to  do  so  within  the 
periods  provided  by  law,  his  right  to  pro- 
ceed will  be  barred.  There  is  but  little 
Jnstlce  in  allowing  a  party  to  lie  by  for  .30 
years,  and  practically  abandon  his  claim 
to  certain  real  estate,  allow  others  to  pay 
-the  taxes  and  bear  the  burdens  cast  npon 
Jt  with  the  various  improvements,  and  to 


support  the  state  government  and  state 
institutions,  and  afterwards  come  in  with 
an  air  of  Injured  innocence  claiming  the 
land  as  his  own.  Such  conduct  does  not 
comport  with  good  citizenship,  and  should 
not  be  encouraged  by  the  courts.  The  pe- 
tition fails  to  state  a  cause  of  action,.and 
the  demurrer  thereto  was  properly  sus- 
tained. The  Judgment  of  the  court  below 
is  therefore  affirmed.  The  other  Judges 
concur. 


OuAHA  ft  Fl.  Land  ft  Trust  Co.  y.  Bab- 

EBTT. 

(Supreme  Court  qf  Nebratka.    May  6, 1891.) 

ADvasaa  FoeaassiON— Color  or  Tizi,b— FxTMHrr 
o>  Taxh. 

1.  A  party  who  lias  been  in  the  aotnal,  open, 
notorions,  esniusiveL  advene  possession  of  real 
estate  for  10  years  thereby  acquires  an  absolute 
title  to  the  same. 

3.  Color  of  title  is  not  essential  to  adverse 
possession.  It  is  the  actual,  continuous,  open, 
notorious,  exclusive,  adverse  possession  thai 
ripens  into  an  absolute  title.  Payment  of  taxes 
bv  the  occupant  for  a  series  of  years  is  a  strong 
cironmstanoB,  in  connection  wita  otliers,  tending 
to  show  the  adverse  holding  and  the  abandonment 
of  the  property  by  the  holder  of  the  title. 

8.  Upon  all  tae  essential  facta  necessary  to 
show  adverse  possession  there  was  no  conflict  in 
the  testimony,  and  adverse  possession  was  clearly 
established,  and  the  instmotions  ooald  not  aid  the 
plaintiff,  there  being  no  testimony  to  sustain  them. 
(/SvUabtw  bu  the  Court.) 

Error  to  districtcoart, Douglas  county ; 
HoPBWELL,  Judge. 

Congdou  A  Hunt,  for  plain  tlB  in  error. 
Lake  &  HamUtoa,  tor  defendant  lu  error. 

Peb  Curiam.  This  Is  an  action  to  re- 
cover the  possession  of  lots  1  and  6,  in 
block  88,  and  lots  1  and  2,  in  block  89,  in 
the  city  of  Florence,  Douglas  county.  The 
answer  Is  a  general  denial,  and  that  the 
plaintiff's  cause  of  action  did  not  accrue 
within  10  years  next  b^ore  the  beginning 
of  the  action.  The  action  was  brou^cbt 
on  the  6th  day  of  November,  1887.  On  the 
trial  of  the  cause  In  the  court  below  a  ver- 
dict was  rendered  in  favor  of  the  defend- 
ant, and,  a  motion  for  a  new  trial  having 
been  overruled,  Judgment  was  entered  on 
the  verdict.  A  number  of  errors  are  as- 
signed in  this  court,  particularly  In  regard 
to  instructions  given  and  refused  by  the 
court.  It  Is  unnecessary  to  review  the  in- 
structions either  given  or  asked  on  behalf 
of  the  plaintiff,  as,  in  our  view,  there  is  no 
testimony  to  sustain  them.  The  defend- 
ant was  called  as  a  witness  in  his  own  be- 
half, and  testified  as  follows:  "Question. 
When  did  you  first  take  possession  of 
those  lots,  Mr.  Barrett?  Answer.  I 
"bought  the  place  in  1870;  I  first  bought 
the  place  in  1870.  Those  two  lots  were 
then  inclosed  by  the  man  that  I  bought 
them  from.  Q.  Which  two,— the  ones 
where  your  bouse  is?  A.  Yes,  sir;  one 
and  two,  In  block  89.  Q.  One  and  two,  In 
block  89?  A.  Tes,  sir.  By  a  Juror:  Q.  I 
thought  you  said  your  house  was  on  lot 
8.  in  block  89?  A.  Yes,  sir.  Q.  You  bought 
the  two  lots  1  and  2?  A.  1  and  2.  Q.  who 
was  the  man  yon  bought  of?  A.  Olsen. 
Q.  A  man  named  Olsen?  A.  Yes,  sir.  Q. 
Were  those  two  lots  included  in  what  you 
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purchased  of  Olsen,  inclosed  at  the  time. 
A.  At  tbe  time,  sir.  Q.  Those  vrere  the 
two  lots  In  89?  A.  In  89.  Q.  Now,  when 
did  yoa  first  take  possession  of  lots  1  and 
6  In  88?  A.  In  18751  went  to  live  there, 
and  I  had  possession  of  them,  but  had  not 
bought  tbeui,  at  that  time.  Q.  You  bad  not 
boofi;ht  Them  then?  A.  Not  at  the  time. 
Q.  When  did  you  buy  theui?  A.  I  bought 
themlnl876.  Q.  How  did  you  buy  them,— 
at  what  sale?  A.  I  bought  them  at  coun- 
ty treasurer's  sale  for  taxes.  Q.  Well,  did 
you  enter  upon  tbe  occupancy  of  them? 
i>ld  .rou  continue  your  occupanc.r  or  not 
ot  tbe  lots?  A.  Ever  since,  sir.  Q.  From 
1876  down  to  the  preseat  time?  A.  Yes, 
sir.  Q.  Are  you  still  iu  occupation  of 
them?  A.  I  um  still  occupying  them.  Q. 
Is  there  any  fence  or  luclosure  around  the 
lots,— that  is,  in  block  88,-1  and  6  In  88? 
A.  Now?  Q.  Ye?,  sir.  A.  Yes,  sir;  they 
are  Inclosed  and  worked.  Q.  Who  in- 
closed them?  A.  ldld,8ir.  Q.  And  when, 
sir?  A.  In  1876?  Q.  1876?  A.  1876.  Q. 
Yon  inclosed  them  then?  A.  Yes,  sir.  Q. 
Uas  that  inclosure  been  kept  up  from  IS76 
ap  to  the  present  time?  A.  Except  when 
I  was  surveying  and  breaking  the  land  to 
plant;  then  I  put  a  wire  fence  on.  Q.  You 
just  changed  fences?  A.  Yes,  sir.  Q.  But 
you  have  kept  It  inclosed  all  tbe  time  with 
one  fence  and  another?  A.  Yes,  sir.  Q, 
When  did  you  commence  the  cultivation 
of  those  lots?  A.  In  1878.  Q.  Before  you 
commenced  the  cultivation,  how  did  you 
occupy  them, — for  what  purpose?  A. 
Used  it  as  a  pasture  for  calves  and  cows. 
Q.  Did  any  one  else  bare  any  occupancy 
with  you,  or  did  yon  recognize  any  one 
else?  A.  None  whatever,  sir.  Q.  Vou 
rlalmed  to  be  tbe  owner  o(  those  lots? 
A.  Yes,  sir.  Q.  Uow  long  have  you 
claimed  to  be  the  owner  of  those  lots  In 
88?  A.  Since  1876.  Q.  Since  1876?  A. 
Yes,  sir.  Q.  That  is  when  yon  purchased 
at  tax-sale?  A.  Yes,  sir.  Q.  And  the  oth- 
er lots  In  89,— how  longhave  you  claimed 
tbe  ownership?  A.  Well,  ever  since  I 
bought.  Q.  Bought  them  from  Olsen? 
A.  Yes,  sir.  Q.  Have  the  lots—  I  believe 
i'ou  said  the  lots  where  your  bouse  Is 
were  Inclosed  when  you  bought  them? 
A.  Yes,  sir.  Q.  Have  you  kept  up  that  in- 
closure? A.  All  tbe  time.  sir.  Q.  All  the 
time?  A.  Yes,  sir.  Q.  Was  there  any  dif- 
ference—If so,  state  what— between  youV 
occupancy  and  c'ontrol  of  the  lots  when 
this  suit  was  brought,  and  at  any  time 
previous?  A.  None,  sir.  Q.  Now,  sir, 
who  has  paid  the  taxes  on  those  lots  since 
1876?  A.  I  did,  sir.  Q.  You  have?  A. 
Yes,  sir.  Q.  Haveyou  kept  the  taxes  paid 
up?  A.  Altogether,  sir.  Q.  Here  is  a  re- 
ceipt which  I  offer  In  evidence,  and  to 
which  there  is  no  objection,  signed  by  A. 
C.  Atthouse,  treasurer,  and  describing 
those  lots,  in  which  there  is  $9.63,  It  ap- 
pears was  paid,— was  that  issued  to  you? 
A.  Yes,  sir.  Q.  Did  you  pay  those  taxes? 
A.  I  did,  sir:  that  is  for  the  year  1875.  Q. 
Did  yon  pay  them  In  1876?  A.  Yes,  sir. 
Q.  Here  is  another,  signed  by  C.  A.  Alt- 
house,  dated  April  21, 1877,  for  the  taxes 
of  1876, — are  you  ihe  Thomaa  Barrett 
named  there?  A.  Yes,  sir.  Q.  Did  you 
pay  those  taxes  tor  that  year?  A.  I  did, 
sir."    His  testimony  further  shows  that 


he  has  continued  In  tbe  occupancy  of  said 
lots  HH  owner  thereof,  and  paid  the  tases 
thereon,  up  to  the  time  ot  trial.  There  la 
no  testimony  contradicting  this. 

It  is  true  Mr.  T^antry  testifies  that  in  the 
year  1880  he  had  occasion  frequently  to 
pass  one  of  these  blocks,  and  that  it  was 
not  inclosed;  also  another  witness  testi- 
fies that  he  was  employed  by  tbe  defend- 
ant about  that  time  to  erect  a  fence  on 
one' of  the  blocks,  and  that  It  was  not  in- 
closed at  that  time.  The  defendant  and 
witnc-ises  in  his  behalf '  testify  that  the 
blocks  were  Inclosed  by  a  willow  fence 

grlorto  tbe  year  1876,  and  continued  to 
eso  Inclosed  until  about  tbe  year  1880, 
when  the  defendant  testltlee  that  he  bad 
tbe  lot  broken  up,  and  a  new  fence  erected 
aronnd  it.  There  is  no  denial  ot  this  testi- 
mony, and  the  Jury  could  not  have  found 
against  it,  and  the  verdict  have  been  sos- 
tained.  There  was  considerable  of  an 
effort  made  to  sbow  that  the  defendant 
entered  into  possession  of  the  lots  as  a 
tenant,  and  therefore  his  possession  coald 
not  be  adverse.  Tbe  cross-ezamiuatlon 
of  tlK  defendant  upon  tbls  point  simply 
shows  that  prior  to  187S  he  did  not  claim 
to  be  the  owner,  bnt  in  that  year  he  pur- 
chased tbe  lots  at  tax-sale,  and  from  that 
time  until  tbe  prf>sent  has  paid  the  taxes 
thereon,  and  has  claimed  to  own  tbe 
same.  In  Catling  v.  Lane,  17  Neb.  77,  80, 
22  N.  W.  Rep.  2»7,  458,  it  was  held  "that  a 
person  wbo  enters  upon  the  land  of  an- 
other with  the  intention  of  occupying  tbft 
same  as  his  own,  and  carries  that  inten- 
tion into  effect  by  open,  notorious,  exclu- 
sive, adverse  possession  of  the  premises 
for  10  years,  thereby  diBseises  the  owner; 
and  this  is  so  whether  the  entry  and  pos- 
session are  contrary  to  tbe  will  of  the 
owner  or  not,  if  the  occupant  denies  th» 
owner's  title,  and  claims  tbe  land  as  his 
own."  That  case  was  followed  and  ap- 
proved in  Haywood  v.  Thomas,  17  Neb. 
287,22  N.  W.  Rep.  46U;  and  Stettnlsctae  ▼. 
Lamb,  18  Neb.  625,  26  N.  W.  Rep.  874:  Gra- 
ham V.  Flynu,  21  Neb.  283,  81  N.  W.  Rep. 
742;  Parker  v.  Starr,  21  Neb.  688,  88  N,  W. 
Rep.  424;  Que  v.  Jones,  25  Neb.  634,41 
N.  W.  Rep.  655:  and  other  cases.  The 
defendant  was  not  only  in  possession, 
but  paid  tbe  taxes  on  tbe  lots  in  ques- 
tion. This  was  good  evidence  that  he 
cliiimed  tbe  same  as  his  own.  Tbe  case 
of  Peterson  v.  Townsend,  (Neb.)  46  N.  W. 
Rep.  526,  is  very  similar  in  its  facts  to  that 
under  consideration,  and  the  title  of  tbe 
occupant  was  sustained.  See,  also.  Levy 
V.  Yprga,  25  Neb.  764,41  N.  W.  Rep.  773; 
Obernulte  v.  Edgar,  (Neb.)  44  N.  W.  Rep. 
82.  Tbe  plaintiff  corporation  was  organ- 
ised about  the  year  1885,  and  afterwards 
obtained  a  deed  ot  conveyance  of  the  lots 
In  controversy.  The  owners  had  paid 
none  of  the  taxes  nor  borne  any  of  the 
burdens  Incident  to  the  ownersblpof  prop- 
erty. They  had,  so  far  as  appears,  in  fact 
abandoned  It  as  far  as  it  is  possible  to 
abandon  real  estate.  Property  is  said  to 
be  abandoned  when  it  is  thrown  away  or 
Its  possession  voluntarily  forsaken  by  tbe 
owner.  Ends  v.  Braselton,  22  Ark.  499; 
1  Amer.  &  Eng.  Enc.  Law,  2.  The  holders 
of  the  pa  per  title  refused,  or  at  least  neg- 
lected, to  pay  the  taxee  due  on  the  lots  In- 
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qneetlnn,  probably  ngardine  tbem  ot  not 
■ufficlent  Importunce  to  Jnstlly  the  ex- 
penditure. The  defendant,  however,  en- 
tered into  posaession,  and  paid  the  taxes 
due  upon  the  lots,  and  such  poBsegBioo  has 
ripened  into  an  absolute  title.  There  is 
BO  error  in  the  record,  and  the  Judgment 
is  Affirmed. 


DocQL^a  County  t.  Baroon  et  tU. 

(Supreme  Court  cf  Wisoongtn.    May  5, 18S1.) 

Bo:)D  or  TREASUBrai — F&n.VBB  bt  Him  to  Bza* 

OCT!  — LiXBIUTT  or  SUSBTIBS. 

f^ere  tbe  baud  of  a  cMunty  treasurer  re- 
cites that  he  and  his  sureties  "are  each  severally 
held  and  8rml7  bound"  and  do  bind  themselves 
^'severally  and  firmly  hy  these  presents, "  the  fall- 
are  of  the  treasurer  to  execute  tbe  bond  does  not 
render  it  void,  and  the  saz«ttes  are  liable. 

Appeal  from  circuit  court,  Douglas  coun- 
ty. 

This  action  to  upon  two  ofBclal  bonds  of 
the  defendant  Vincent  Cournoyer,  county 
treasurer  of  Douglas  county,— one  of 
which  was  executed  In  January,  18S7,  by 
five  sureties,  but  not  by  the  treasurer; 
and  the  other  was  executed  inDecemberof 
the  same  year  hy  such  treasurer  and  four 
•nreties,  one  of  whom  was  also  surety  in 
tha  first  bond.  The  last  bond  was  exe- 
cuted pursaant  to  a  nwolotion  ot  the 
county  board  of  anperTlsors  requiring 
aoch  treasurer  to  give  an  additional  bond. 
That  bond  is  not  Inrolred  in  thin  appeal, 
and  no  further  reference  will  be  madetolt. 
The  treasurer  and  all  the  sureties  are 
made  defendants  in  the  action.  The  bond 
of  January,  1887,  is  set  out  in  tbe   com- 

}>laint.  The  obligatory  part  thereof  is  as 
ollows :  "  Know  all  men  hy  these  prr»- 
entts  that  Vincent  Cournoyer,  as  principal; 
and  James  Bardon,  Denis  Dean,  Vincent 
Boy,  Joelah  Bond,  Jr.,  and  James  S. 
IUt«bie,  as  sureties,  ol  Superior,  in  the 
county  of  Douglas,  in  the  state  ot  Wiscon- 
dn,  are  each  severally  held  and  firmly 
bound  unto  the  county  of  Douglas  in  the 
Mim  set  opposite  their  respective  names 
signed  thereto,  aggregating  in  the  whole 
$10,000  good  and  lawful  money  of  the 
United  States  ot  America,  to  be  paid  to 
the  said  county  ol  Douglas,  its  certain  at- 
torneys, heirs,  executors,  administrators, 
or  assigns,  tor  the  payment  ot  which  sums 
■et  opposite  our  names  well  and  truly  to^ 
be  made  we  bind  ourselves,  our  heirs,  ex- 
ecutors, and  administrators  severally  and 
firmly  by  these  presents.  Sealed  with  our 
■eals,  and  dated  this  18th  day  ot  Jauuaiy, 
in  tbe  year  1887.  *  The  condition  is  in  the 
form  prescribed  by  section  710,  Rev.  St. 
Sach  surety  wrote  after  his  signature  to 
the  bond.  "Two  thousand  dollars." 
Breaches  of  tbe  bond  are  charged  In  tbe 
complaint,  and  Judgment  demanded  be- 
cause of  snch  breaches  lor  97,063,  with  in- 
terest and  costs.  Four  ot  the  sureties, 
the  defendants  Bardon,  Dean,  Bond,  and 
Ritchie,  interposed  two  general  demurrers 
to  the  complaint,  which  were  overruled 
by  the  court.  A  single  order  was  entered 
overruling  the  same,  from  which  the  four 
defendants  last  named  appeal. 

E.  L.  Jobason  and  Burbana  &  Tick- 
Bor,  iCaah  A  WUUams,  of  counsel,)  tor 
appellants. 


Counsel  cited  the  followlngeases  and  au- 
thorities: Kimball  W.  W.  Co.  v.  Baker, 
62  Wis.  626,  22  N.  W.  Rep.  730;  Ann.  St.  8$ 
701,  710;  Sharp  v.  D.  S.,  4  Watts,  21,  28.  & 
Amcr.  Dec.  676,  and  note;  People  v.  Hart- 
ley, 21  Gal.  585;  Bean  v.  Parker,  17  Mass. 
681;  Wood  v.  Washhurn,  2  Pick.  24;  Rnci- 
sell  V.  Annabie,  109  Mass.  72;  State  r.  Ana- 
tin.  86  Minn.  51, 26  N.  W.  Rep.  906;  Sacra- 
mento V.  Dunlap.  14  Cal.  421;  Ferry  r. 
Burchard,  21  Conn.  69S;  Buna  r.  Jetmore, 
70  Mo.  22K;  2  Amer.  &  £ng.  Enc.  Law,  466; 
note  of  Judge  Rkdfield  in  Insurance  Co. 
V.  Brooks,  3  Amer.  Law  Reg.  (N.  S.)  899; 
Johnston  v.  Klmbull  Tp.,  89  Mich.  187; 
Board  v.  Sweeney,  (S.  D. )  ante,  302;  Mar- 
free,  Off.  Bonds,  §5  9, 10 ;  Trustees  v.  Schelck, 
(111.)  R  N.  E.  Rep.  189;  State  v.  Bowman, 
lU  Ohio,  446;  Uerrick  t.  Johnson,  11  Mete. 
(Mass.)  26,  (37-41;)  People  v.  Broyfiwle, 
17  Cal.  604. 

J.  A.  Mnrpby,  {H.  W.  Cbyaowotb,  ot 
counsel,)  tor  respondent,  cited  the  follow- 
ing cases  and  authorities: 

State  V.Bowman,  to  Ohio, 446;  Trustees 
v.  Seheick,  (III.)  8  N.  £.  Rep.  189;  Parker 
y.  Bradley,  2  Hill,  684;  Loew's  Adm'rs  v. 
Stocker,  68  Pa.  St.  226;  Keyser  v.  Keen,  17 
Pa.  St.  327 ;  Grim  v.  School  Directors,  51 
Pa.  St.  219;  Herrick  v.  Johnson,  11  Mete. 
(Mass.)  26;  Haskins  v.  Lombard,  16  Me. 
142;  Miller  T.  Tunis.  10  U.CC.  P. 428;  Smith 
v.  Peoria  Co..  69  III.  414;  Williams  v.  Maiv 
8haU.42Barb.624;  Wild-Cat  Branch  v.  Ball, 
4eind.  218;  McLaughlin  v.  McGovern,  34 
Barb.  208;  Chase  v.  Hathorn.  61  Me.  506; 
Murtreo,  Oft.  Bonds,  §fi  62.  286;  Cutter  v. 
Whittemore,  10  Mass.  442;  aty  of  Los  An- 
geles V.  Melius,  59  Cal.  444;  Cooper  v.  Ev- 
ans, 16  Wkly.  Rep.  609;  Mann  v.  Insurance 
Co.,  40  Wis.  649;  Moss  r.  Wilson,  40  Cal. 
16»;  Lewis  v.  Stout,  22  WU.  236. 

Lyon,  J.,  {after  stating  tbe  facte  as 
above.)  The  demurrers  are  rested  solely 
upon  tbe  proposition  that  the  failure  of 
the  county  treasurer  to  execute  the  bond 
of  January,  1887,  renders  the  same  void. 
This  is  in  effect  a  concession  that,  had  he 
executed  the  same,  it  would  have  been  a 
valid  obligation.  That  it  would  have 
been  valid  as  a  statutory  or  common-law 
obligation,  had  It  been  executed  by  the 
treasorer,  cannot  be  doubted.  It  In  prac- 
tically conceded  by  the  learned  eoonsel  tor 
the  appellants  that  if  the  bond  is  a  Joint 
and  several  obligation,  it  is  valid,  al- 
though tbe  principal  named  therein  failed 
to  execute  It.  This  concession  Is  support- 
ed by  the  great  weight  of  authority,  both 
here  and  in  England.  It  seems  to  be 
quite  well  settled  that  the  tailare  of  tbe 
principal  to  execute  a  Joint  and  several 
bond  does  not  invalidate  the  same  as  to  « 
sure^,  unless  there  was  an  express  agree- 
ment that  tbe  bond  should  not  be  valid 
nntll  BO  executed.  No  such  agreement  Is 
claimed  In  this  case.  Taylor  v.  Coon, 
( Wis.)  ante  ,  123,  was  an  action  on  an  ob- 
ligation not  executed  by  all  the  persons 
named  therein  as  obligors.  It  was  argued 
that  the  instrument  was  incomplete  for 
that  reason,  and  could  not  be  upheld 
against  an  obligor  executing  the  bond 
until  all  such  persons  had  executed  It,  un- 
less he  consented  todispense  with  theirslg- 
natures.    And   further,  that  unless  such 
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consent  is  averred  in  the  complaint  the 
same  ia demurrable.  Tbeoplnlun contains 
an  Intimation  that  probably  tbls  is  a  cor- 
rect view  of  the  law.  In  the  liKht  of  our 
tartber  Investigatloo  of  the  subject  In  this 
case  we  are  constrained  to  withdraw  such 
intimation.  There  is  a  point  of  difference 
in  the  two  cases,  however,  which  should 
be  noted.  In  that  case  the  persons  whose 
signatures  were  wanting  from  the  instru- 
ment were  not  bound  fur  the  payment  of 
the  debts  mentioned  therein,  while  in  this 
case  the  principal  is  liable  for  his  default, 
and  his  signature  to  the  bond  in  anestion 
xvould  not  have  Increased  or  changed  his 
liability  to  the  sureties  therein.  The  con- 
sequences of  such  difference,  as  affecting 
the  validity  of  the  respective  Instruments, 
need  not  be  determined  here.  Counsel 
maintain,  however,  that  while  tbe  bond 
In  suit  is  several  as  between  the  sureties. 
It  is  Joint,  and  not  several,  as  between 
tbe  principal  and  each  surety  who  execut- 
«d  it.  Were  this  a  correct  proposition, 
aome  of  the  cases  cited  by  him  would  be  in 
point,  tor  they  seem  to  hold  that  a  Joint, 
and  not  several,  bond  is  inoperative  with- 
out tbe  signature  of  the  principal,  and 
cannot  be  enforced  against  the  sureties. 
But  we  think  the  proposition  is  incorrect. 
It  is  refuted  by  the  terms  of  the  instru- 
ment, which  declares  that  the  parties 
named  In  It  as  obligors,  including  the  prin- 
cipal, "are  each  severally  held  and  firmly 
bound  unto  the  county  of  Douglas,"  etc., 
and  that  they  so  bind  tbemeelves,  tbelr 
heirs,  etc.,  "severally  and  flrmly  by  these 
presents,"  etc.  We  do  not  perceive  how 
tbe  several  obligation  ofeach  party  named 
as  an  obligor  could  have  been  more  clear- 
ly and  strongly  expressed.  See  Taylor  v. 
Coon,  supra,  it  must  be  held,  therefore, 
that  under  the  allegations  of  the  com- 
plaint the  bond  in  suit  is  a  valid  obliga- 
tion against  the  sureties  who  executed  it, 
and  each  of  them,  although  the  principal 
did  not  Join  In  its  execntlon.  The  case 
was  fully  and  ably  argued  by  counsel,  and 
numerous  authorities  cited  In  support  of 
their  respective  p<J8ltionB.  These  citations 
will  be  preserved  in  the  report.  While  there 
nay  be  some  conflict  in  the  cases,  it  is  be- 
lieved that  the  great  weight  of  authority, 
as  well  as  tbe  better  reasons,  support  the 
decision  of  the  circuit  court.  The  order 
Dvemiling  tbe  demurrers  to  tbecomplalnt 
is  affirmed. 


Jenkins  v.  Clyde  Coal  Co. 
(Swpreme  Court  of  Iowa.    May  28, 1891.) 

LBASB  or  COXI.  LA.ND8— TuRinXATION— NOTICB. 

1.  Wliere  a  lease  of  coal  lands  provides  that 
the  contract  may  be  terminated  by  the  lossee  by 
notice,  if  it  becomes  Impracticable  to  mine  coal 
from  the  land,  a  notice,  reciting  that  the  lessees 
terminate  the  contract  "as  provided  In  the  lease, " 
sufficiently  Informs  tbe  lessors  that  it  has  been 
(oand  impracticable  to  continue  the  mining. 

3.  'miere  one,  without  excuse,  signs,  without 
reading  it,  a  receipt  for  money  due  under  a  lease, 
which  receipt  recites  that  the  lease  is  terminated 
«nd  the  payment  received  in  full  of  all  claims 
under  it,  he  cannot,  in  the  absence  of  fraud, 
claim  that  he  thought  he  was  signing  a  receipt 
only,  and  that  he  Is  bound  by  the  instrument  to 
that  extent  only. 

8.  A  receipt  for  money  due  under  a  lease  of 
«x>al  lands,  reciting,  "no  coal  mined  on  this  land 


■inoe  December,  1886,  and  this  payment  la  for  all 
and  in  full  for  all  claima  under"  the  lease,  is  • 
release  of  the  lessee  by  the  lessor  from  any  fur- 
ther liability. 

4.  In  an  antion  for  money  alleged  to  be  duo 
under  a  lease,  where  plaintJS  alleges,  and  de- 
fendant denies,  tlxat  the  lease  is  in  full  force,  a 
receipt  for  a  former  payment,  reciting  that  the 
lease  is  surrendered,  and  that  the  payment  there- 
by acknowledged  is  in  full  of  all  olaims,  is  ad- 
missible in  evidence  without  being  specially 
pleaded. 

Appeal  from  district  court,  Boone  coun- 
ty; S.  M.  Wravbb,  Judg^. 

Action  to  recover  amounts  alleged  to  be 
due  as  royalty  for  coal  lands.  There  was 
a  Judgmentin  favor  ut  defendant  forcosts, 
and  plaintiff  appeals. 

Barcroft  A  Bo  wen  and  BamBejr  A 
Brocket,  for  appellant.  J.  F.  Duneoinbe, 
tor  appellee. 

BoBiNSON,  J.  In  May,  1886,  tlie  plaintiff 
and  his  wife  entered  into  an  agreement  In 
writing  with  defendant  by  which  the  for- 
mer granted  to  the  latter  the  ezclosive 
right  to  mine  and  take  coal  from  a  tract 
of  land  described,  for  tbe  term  of  16  years. 
In  consideration  of  that  right,  defendant 
agreed  to  pay  to  plaintiff  a  royalty  of  10 
cents  for  each  ton  of  coal  mined.  The 
royalty  was  to  be  paid  semi-annually,  and 
In  case  it  did  not  amount  to  91,000  for 
each  year,  beginning  with  Ijeptember  1, 
1885,  tbe  defendant  was  to  add  to  It  an 
amount  sufficient  to  make  that  sum.  Tbe 
agreement  also  contained  provisions  as 
follows:  '  If  It  shall  be  found  at  anytime 
Impracticable  for  the  second  party,  from 
any  cause,  to  profitably  mine  the  coal 
from  said  lands,  then,  upon  notice,  given 
by  the  second  party,  this  lease  shall  cease 
and  determine  upon  the  day  the  nextsemt- 
annual  payment  shall  become  doe,  pro- 
vided said  day  shall  not  be  less  than  thirty 
(80)  days  from  the  giving  of  tbe  notice. 
In  case  said  lease  shall  cease  and  deter- 
mine as  aforesaid,  for  tbe  reasons  above 
stated,  and  upon  notice  given,  then  the 
said  second  party  shall  snrrender  to  tbe 
first  parties  the  mine  under  tbe  above-de- 
scribed premises.  In  gooil  workable  condi- 
tion, except  such  detects  as  may  ariw  from 
natural  causes,  and  not  from  negligence 
on  the  part  of  the  second  party."  The  pe- 
tition allegee  that  the  agreement  la  In  foil 
<)  force,  and  demands  Judgment  for  tbe 
amount  of  three  semi-annual  payments 
claimed  to  have  become  due  for  tbe  18 
months  which  commenced  on  tbe  1st  day 
of  September,  1886.  Defendant  denies  tbe 
alleged  indebtedness,  and  denies  that  tbe 
agreement  is  In  force.  It  claims  that  on 
the  date  named  the  agreero»nt  was  ter^ 
minated  by  a  notice  pre\'iouBly  given  tor 
sufficient  reasons,  and  that  It  then  surren- 
dered to  plalntin  the  mines  in  the  condi- 
tion which  they  were  required  to  be  in  by 
the  agreement.  After  the  evidence  had 
t>eeu  fully  submitted,  a  verdict  was  re- 
turned in  favor  of  defendant  by  direction 
of  the  court. 

1.  On  tbe  81st  day  of  July,  1886,  defend- 
ant served  plaintiff  with  a  notice  in  writ- 
ing, as  follows:  "Minneapolis, Minn.,  July 
17th,  1886.  W.  H.  C.  Jenkins,  Esq.— Dear 
Sir:  We  hereby  give  you  notice  that  we 
shall  surrender,  as  provided  tor  lu   the 
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team,  all  oar  rights  to  mine  coal  on  yonr 
lands  and  tbe  lease  on  tbe  first  day  of  Sep- 
tember next.  Yoars,  truly,  The  Cltdk 
<H>AL.  Company,  by  B.  W.  Qatloud,  Man- 
ager. *  Appellant  contends  that  tbe  no- 
tice was  Insnfflcient,  tor  the  reason  that  it 
did  not  state  that  It  bad  been  toond  Im- 
practicable lor  defendant  to  profitably 
mine  coal  from  tbe  laud  In  question.  We 
■do  not  tblnk  that  claim  Is  well  founded. 
Tbe  notice  informed  plaintiff  that  the 
4eaae  and  right  to  mine  coal  would  be  sur- 
rendered "  as  provided  for  in  the  lease. " 
That  contained  bnt  one  provision,  which 
permitted  defendant  to  terminate  it  before 
the  expiration  of  tbe  full  term,  and  that 
-was  the  one  we  have  quoted.  The  notice 
given  necessarily  informed  plaintiff  of  tbe 
Kronnd  upon  which  the  right  to  terminate 
the  lease  waH  claimed,  and  that  was  that 
it  had  been  found  impracticable  fordetend- 
«nt  to  profitably  mine  the  coal  from  tbe 
4and. 

2.  The  evidence  in  regard  to  the  condi- 
tion of  tbe  mine  in  controversy,  and  the 
«ost  of  taking  coal  therefrom,  was  con- 
flicting, and.  If  it  had  been  material  to  a 
<leclHiou  of  tbe  case  to  determine  the  ques- 
tion as  tn  tbe  practkabilJty  of  mining  at 
a  profit,  It  should  have  been  submitted  to 
the  Jury.  Whether  the  court  erred  in  tak- 
ing the  case  from  the  ]ury  depends  upon 
the  effect  which  should  be  given  to  an  In- 
strument signed  by  plaintiff,  which  Is  as 
follows :  " The  Clyde  Coal  Company , to  W. 
H.  C.  Jenkins.  Dr.  1888.  September  Ist. 
For  royalty  or  rental,  as  per  agreement 
made  May  18. 1885,  between  the  Clyde  Coal 
Company  and  W.  H.  C.  Jenkins,  and  re- 
corded June  11,  1886,  in  Boone  county, 
Iowa,  fSOO.  Examined,  and  certify  that 
the  above  account  is  corrert.  E.  W.  Oat- 
IX) BD.'  No  coal  mined  on  this  land  since 
December,  1885,  and  this  payment  is  final 
and  in  full  tor  all  claims  under  that  agree- 
ment, as  tbe  Clyde  Coal  Company  surren- 
ders its  lease.  Received  of  tbe  Clyde  Coal 
Company  five  hundred  dollais  in  lull  for 
tbe  above.  September  24. 188«.  W.  H.  C. 
Jenkins."  This  instrument  was  Intro- 
duced in  evidence  without  objection.  The 
1>laintitf  testUed  in  regard  to  It  that  he 
«lgned  It  without  knocving  its  contents; 
that  he  was  misled  by  statements  made 
by  Manager  Gaylord  in  behalf  of  defend- 
ant, in  a  conversation  had  at  tbe  time  it 
was  signed ;  that  at  that  time  a  modifica- 
tion in  the  lease  was  made,  and  it  was 
agreed  that  the  price  to  be  paid  lorthe  six 
months  endhig  March  1, 18Sr. should  be  re- 
duced to  $260;  that,  believing  that  tbe  in- 
strument was  a  mere  receipt  for  fSOO,  be 
signed  it  without  reading  it,  and  without 
any  intention  of  accepting  or  acknowledg- 
ing a  surrender  ol  the  lease.  After  evi- 
dence in  explanation  of  the  Instrument 
bad  been  given, plaintiff  asked  to  have  the 
latter  stricken  from  the  record,  and  with- 
drawn from  tbe  jury,  bnt  tbe  request  was 
denied.  We  think  that  action  was  cor- 
rect. Tbe  evidence  admitted  was  wholly 
Insufficient  to  show  that  the  signature  of 
plantiff  was  obtained  by  fraud  or  excus- 
able mistake.  Nothing  was  said  or  done 
to  mislead  him,  nor  to  prevent  the  read- 
ing of  the  instrumentbefore  it  was  signed. 
"Tbe  eye-sight  of  plaintiff  was  not  good. 


but  it  clearly  appears  from  his  own  testi- 
mony that  he  could  have  read  the  iustru- 
ment  had  he  desired  to  do  so  before  sign- 
ing it.  Having  negligently  executed  it,  he 
is  bound  by  all  Its  prnvislons.  McKlniiey 
T.  Herrick,  66  Iowa,  414,  23  N.  W.  Rep.  767; 
McCormack-  v.  Molburg,  48  Iowa,  661. 
This  is  especially  true  in  view  of  tbe  fact 
that  no  attempt  has  been  made  to  have  it 
set  aside  or  corrected.  It  is  said  that 
plaintiff  is  bound  only  by  so  much  ol  tbe 
instrument  as  acknowledges  tbe  receipt  of 
money,  but  that  is  not  an  admissible  con- 
struction. The  instrument  must  be  treat- 
ed as  an  entirety.  It  shows  that  the  mon- 
ey paid  to  plaintiff  was  in  full  for  all 
claims  under  tbe  agreement,  and  the  sur- 
render of  the  lease  by  defendant  is  ac- 
knowledged. It  shows  a  full  settlement 
of  all  claims  under  the  agreemmt. 

It  Is  said  the  instrument  should  have 
been  excluded  becauMe  it  was  not  pleaded. 
Tbe  plaintiff  claimed  that  the  lease  was  in 
full  force.  The  defendant  denied  it,  and 
claimed  that  tbe  lease  bad  been  canceled, 
and  that  the  leased  property  had  been 
surrendered  to  plaintiff.  The  insl^araent 
in  controversy  was  competent  evidence  to 
prove  the  fact  to  be  as  claimed  by  defend- 
ant under  the  issues  presented  by  the 
pleadings.  It  is  not  claimed  that  the  lease 
has  t)een  revived  by  a  new  agreement.  Vi^e 
conclude  that  the  action  of  tbe  eoart  in 
directing  a  verdict  for  defendant  was  cor- 
rect.   Affirmed. 


State  v.  Hsmu. 

(SufMWiM  Oovrt  of  laioa.    May  9>,  1881.) 

SanuonoN— IxntoTXKre— FBSBmmoir  or  Chab- 

TITT  — BUKDHX    AVD    QUAMTUII    OV    FbOOF  —  IK- 
BTKDOriOirB. 

1.  Under  the  Iowa  statnta^  aoalast  sednolng 
an  unmarried  "woman,"  an  indiotment  for  se- 
daolng  "Ifan-  B.  Starner,*  an  unmarried  "fe- 
male,'' \»  sufnoient. 

2.  Defendant's  evldenoe  tliat  proMcntriz  was 
in  the  habit  of  swearing  and  nalng  vulgar  lan- 
guage does  not  shift  upon  the  state  the  bviden 
of  proving  ber  chastity,  it  being  a  question  tor  the 
jury  whether  the  presomption  of  ebostity  is  ever- 
come  by  defendant's  evidence. 

3.  The  oourt  refused  to  ohorM  that  "the  de- 
fendant has  offered  evidence  *  *  *  of  speolflo 
language  and  conduct  on  the  part  of  the  proseca- 
triz  wnioh,  he  claims,  shotrs  tier  to  be  of  un- 
chaste charaoter  at  the  time  of  the  alleged  sadno- 
tlon,  and  yon  are  Instmoted  that  it  vrss  the  right 
of  the  state  to  Introduoe  evldenoe  *  *  *  re- 
butting" this  "testimony. "  Held  that,  as  tbe 
Instruction  fixed  no  consequences  to  tha  neglect 
of  the  state  to  introduoe  such  evidence^  it  vas 
properly  refused  as  misleading. 

4.  To  overcome  the  presumption  of  previous 
ohostity  defendant  must  show  unohasaty  by  a 
pieponderanoe  of  evldenoe. 

6.  Where  the  court  has  eo  charged,  defend- 
ant is  not  entitled  to  a  further  ohim;e  that  he 
must  beaoquittetl  if,  on  the  whole  evidence,  there 
is  a  reasonable  douht  as  to  the  previous  chastity 
of  the  prosecutrix. 

6.  Where  prosecutrix  was  17  years  old  at  the 
time  of  the  aedoetion,  the  deposition  of  a  woman 
for  whom  she  had  worlced  at  various  times  prior 
to  reaohing  the  age  of  14  years,  showing  that  she 
then  swore  and  naed  vulgar  language,  was  prop- 
erly excluded,  aspeolally  so  where,  on  evidence 
that  aha  bad  such  hahlts  at  the  time  of  the  sedno- 
tion,  tha  Jury  failed  to  find  her  of  unchaste  char- 
acter. 

T.  Dafcadsnt  was  guilty  of  seduction  by  ar- 
UflM  or  fraud  if  lie  induoea  proaeoutrix  to  have 
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intercoarae  with  kim  "br  reprMeatinc  that  tbsre 
was  nothiBg  wrong  in  tos  act,  and  that  no  one 
would  iind  it  out, "  where  she  subsequently  be- 
came a  motber,  and  was  pnbUcly  exposed. 

8.  The  court  refused  to  charge  that  if  the 
lory  "should  iind  that  »  •  •  were  engaged  to 
be  married,  *  *  •  andabeconsented"  to  have 
aazual  intercourse,  "and  the  acf  was  -  oonsam- 
nwted,  then  you  are  instructed  that  the  promise 
to  marry  it  not  sufficient  ot  itself  to  constitute 
■edQCtion. "  field,  that  the  meaning  of  "seduc- 
tion" apparently  here  intended  was  not  its  legal 
signification,  and  the  charge  was  properly  de- 
nied as  misleading. 

A{H>eal  from  district  court,  Davis  coun- 
ty; Chaules  D.  Lrggbtt,  JudK^. 

Indictment  tor  sedactlon.  Verdict  of 
guilty,  and  a  Judgment,  from  wblcta  the 
defendant  appealed. 

Paj'ae  <ft  Eichelberger,  for  '  appellant. 
John  Y.  StoDP,  Atty.  Gen.,  and  Thoa.  A. 
Cbeahlre,  for  the  State. 

Qranqkb.  J.  1.  The  indictment  charges 
tbat  the  defendant "  did  *  •  *  seduce, 
debancb,  and  carnally  know  one  Mary  £. 
Btarner,  the  said  Mary  E.  Starner  being 
then  and  tbere  an  unmarried  female  of 
previous  chaste  character, "  etc.  The  lan- 
guage of  the  atatute  is :  "If  any  person 
seduce  and  debauch  an  unmarried  wo- 
man," etc.  It  is  urged  that  the  indict- 
inent  is  definitive  because  the  otteuse  is 
charged  as  committed  against  a  "female," 
and  not  a  "woman."  It  Is  true  that, 
comprehensively  considered,  the  term  "fe- 
male" Is  generic,  and  includes  a  variety  of 
species,  whila  the  word  "woman"  has  a 
more  limited  stgniflcatlon,  bein^  of  the 
human  race.  The  two  words,  therefore, 
may  have  the  same  signification,  depend- 
ing on  tbe  subject  couHldered  and  their  re- 
lation thereto.  "Seduction, "In  its  crim- 
inal sense,  relates  to  persons.  It  has  no 
other  known  application.  The  term  "fe- 
male," in  an  Indictment  charging  tbe 
crime  of  seduction  as  having  been  commit- 
ted against  bar,  would  unmistakably  Indi- 
cate a  woman.  Tbat  would  be  its  com- 
mon application.  The  statute  provides 
that  "the  words  used  In  an  indictment 
must  be  construed  in  their  usual  accepta- 
tion In  common  language."  Code,  §  4303. 
Of  course,  in  applying  tbe  statute,  the 
connection  in  which  the  words  are  used 
Is  not  to  be  disregarded.  Tbe  statute. 
In  providing  what  an  indictment  must 
contain,  says:  "(2)  A  statement  of  the 
facts  •  •  •  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding 
to  know  what  Is  Intended."  Any  person 
divesting  himself  of  a  desire  for  something 
wrong,  and  with  a  disinterested  purpose, 
who  reads  the  indictment  in  the  light  of  a 
common  understanding,  will  Icnow  that 
the  term  "female"  used  therein  means  a 
woman.  The  indictment  further  aids  a 
person  to  know  what  is  Intended  by  the 
allegation  that  she  is  "unmarried,"  and 
that  her  name  is  "Mary  E.  Starner." 
Conceding,  as  urged  in  argument,  tbat 
"the racing  mare"  has  a  name,  and  is  un- 
married,and  we  think  the  common  under- 
standing would  not  be  led  astray.  It  Is 
said  that  "an  unmarried  female"  and  "an 
unmarried  woman"  are  not  equivalent 
terms.  Possibly  not,  in  a  strictiy  techni- 
cal sense,  but  to  the  practical  conunun 


understanding  they  are  of  like  meaning. 
and  interchangeable.  The  term  "married" 
or  "  unmarried  "  has  no  application  to  the 
brute  creation.  The  alleged  defect  In-the 
indictment  could  not  affect  a  substantial 
right  of  the  defendant,  and  we  are  told  in 
the  statute,  In  a  case  of  this  kind,  to  "ex- 
amine the  record  •  »  •  without  regard 
to  technical  errors  or  defects,  which  do 
not  affect  the  substantial  rights  of  tbe 
parties. " 

2.  The  harden  of  the  complaints  In  tbe 
case  is  directed  in  different  ways  to  ques- 
tions of  law  and  fact  pertaining  to  the 
previous  character  of  the  prosecutrix  for 
chastity.  Defendant  used  several  wit- 
nessee,  who  testified  to  particular  acts 
and  habits  of  tbe  prosecuting  witness, 
Mary  £.  Starner,  showing  that  she  was, 
to  some  extent  at  least,  in  tbe  babit  of 
using  profane  and  vulgar,  if  not  obscene, 
words  and  remarks,  which  we  do  not 
think  it  necessary  to  set  out  in  the  opin- 
ion. This  evidence  is  uncontradicted,  and 
indicates  strongly  to  us  tbat  she  is  a  per- 
son wanting  in  both  oulture  and  refine- 
ment. It  is  insisted  to  us  that  the  evi- 
dence, without  contradiction,  shows  that 
she  was  not  of  previous  chaste  character. 
Without  saying  that  no  condition  of  tbe 
record,  in  such  a  case,  would  Justify  us  in 
holding,  as  a  matter  of  law,  that  the 
state  was  precluded  from  a  conviction 
against  tbe  findings  of  a  Jury,  we  may  say 
.tbat  the  record  in  this  case  would  certtiin- 
ly  not  justify  it.  It  is  by  no  means  conclu- 
sive as  against  the  presumptions  of  tbe 
law  In  her  favor  that  she  was  not  of  un- 
chaste character.  Appellant  urges  that 
after  his  evidence  was  introduced  It 
changed  the  presumption  of  law  so  that 
tbe  burden  shifted  to  the  state  to  furnish 
evidence  to  counteract  or  overcome  its 
force.  But  we  know  of  no  rule  by  which 
the  burden.  In  the  progress  of  a  trial,  is 
thus  changed,  (except,  perhaps,  in  cases  of 
fraud  and  the  like,  in  civil  proceedings.) 
and  we  think,  in  -this  case,  it  was,  after 
the  evidence  was  Introduced,  a  question  of 
fact  for  the  jury  whether  the  presumption 
of  the  law  in  favor  of  the  prosecutrix  was 
overcome  by  the  acts  proved.  The  law 
does  not  deHnltely  determine  tbe  facts  or 
attributes  essential  to  a  chaste  character 
within  tbe  meaning  of  tJie  statute.  Just 
the  extent  of  profanity  or  obscenity  in  tbe 
use  of  language  tbat  would  so  fix  the 
condition  of  mind  and  heart  in  a  woman 
that  the  law  would  withdraw  from  her 
its  protecting  arms  as  against  tlie  seducer 
can  be  with  better  results,  in  the  adminis- 
tration of  the  law.  left  as  a  question  of 
fact  fur  the  jury  than  to  an  arbitrary 
measurement  under  l^al  rules  by  the 
court.  It  is  said  In  State  v.  Andre,  5 
Iowa.  X89,  that  the  jury  are  thesole  Judges, 
In  each  case,  who  come  within  the  deacrip- 
tlon,  having  said  that  the  statute  is  for 
tiie  protection  of  tbe  "pure  in  mind,  tor 
the  innocent  in  heart. "  It  is  farther  said, 
in  the  same  eaati,  that  "no  particular 
amount  or  degree  of  such  manners  or  con- 
versation can  l>e  set  down  as  oonclnsive 
evidence  of  nn  unchaste  character. "  To 
bold  that  because  of  a  failvre  on  tbe  part 
of  the  state  to  introduce  evidence  to  rebut 
tbat  of  tbe  defendant  on  the  question  of 
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chastity  a  want  of  chastity  is  Bhown 
would  be  to  hold  that  the  facta  shown  by 
the  delendaiit  as  to  the  conreraatlon  and 
manners  ol  the  prosecutrix  are  conclusive 
npon  that  question,  which  the  rule  long 
since  announced  forbids. 

8.  The  defendant  asked  several  instrnc- 
tions  bearing  on  thequestlonot  the  chaste 
character  of  the  prosecutrix,  all  of  which 
we  cannot  particularly  notice,  nor  need  we 
to  the  extent  of  comment;  but  the  follow* 
Ing  is  one  which  it  is  said  "surely  em 
bodies  the  law  on  that  question. "  It  is 
as  follows:  "The  defendant  has  offered 
evidence,  as  he  claims,  of  specific  language 
and  conduct  on  the  part  of  tbe  prosecu- 
trix which,  be  claims,  show  her  to  be  of 
nnebaste  character  at  the  time  of  the  al- 
leged seduction,  and  you  are  Instructed 
that  it  was  the  right  of  the  state  to  intro- 
duce evidence  of  the  general  reputation  for 
chastity  o.'  Mai-y  E.  IStamer,  as  rebutting 
tbe  testimony  offered  by  defendant."  Up- 
on the  issue  of  chastity  the  burden  was 
with  the  defendant  to  show  a  want  of  it. 
Appellant  introduced  evidence  which,  he 
says,  established  certain  facts  vritboat 
dispute.  Why  should  he  complain  that 
bis  facts  were  not  questioned  by  evidence? 
He  certainly  had  the  full  benefit  of  them  If 
undisputed.  Tbe  state  had  the  right  on 
that  Issue,  with  tbe  burden  on  the  defend- 
ant, to  submit  on  tbe  defendant's  ownevi- 
deuce.  Unless  by  law  some  consequences 
should  or  might  follow  the  neglect  to  in- 
troduce evidence  as  to  general  reputation. 
It  bad  no  place  in  tbe  court's  instructions. 
The  instruction  asked  fixes  no  consequen- 
ces as  a  result  of  the  neglect,  and,  bad  it 
been  given,  the  Jury  would  have  been  with- 
out a  rule  as  to  how  the  fact  should  affect 
its  action.  To  our  minds  the  effect  of  tbe 
instruction  would  have  been  to  confuse  or 
mislead  the  Jury,  and  was  properly  re- 
fused. The  instruction  has  no  support  in 
State  V.  Prizer,  49  Iowa,  534.  Tbe  court's 
Instructions  so  clearly  cover  the  points 
presented  In  tbe  other  instructions  asked 
and  refused  on  this  branch  of  the  case  that 
there  was  no  error  In  their  retusEil. 

4.  The  defendant  asked,  and  the  court 
refused,  the  following  instruction:  "The 
law  requires  that  the  prosecuting  witness 
shall  have  been  of  previously  chust^  char- 
acter, if,  on  the  whole  evidence,  you 
have  a  reasonable  doubt  as  to  whether 
or  not  tbe  prosecuting  witness  was  of 
previously  chaste  character,  you  will  ac- 
quit. "  The  court,  on  this  subject,  said  to 
the  Jury:  "On  this  subject  you  are  In- 
structed tbat  the  burden  of  proof  rests 
upon  the  defendant  to  show  that  Mary  E. 
Starner's  previous  character  for  chastity 
was  not  good,  and,  unless  he  has  done  so 
by  the  preponderance  or  greater  weight 
of  the  evidence,  you  should  find  that  her 
character  was  good.  But  If  it  has  not  been 
shown  by  a  preponderance  of  tbe  evidence 
that  she  was  unchaste  in  character,  you 
should  find  that  she  was  pure  and  chaste 
in  mind  and  character."  Appellaut,  in 
arguing  tbe  question  presented  by  the  ac- 
tion of  the  court  on  tbe  above  instruc- 
tions, makes  no  denial  but  that  the  court 
followed  tbe  rule  as  prescribed  in  this 
state.  He,  however,  says ;  "We  ask  the 
court  now  to  reconsider  tbe  rula  as  to  tha 


burden  of  proof  in  canes  of  seduction,  and 
to  follow  reason  rather  than  precedent." 
We  think  tbe  rale,  without  a  change,  has 
the  support  of  both  reason  and  precedent; 
not,  however,  to  the  extent  of  being  free 
from  doubt,  and  we  are  aware  that  the 
role  of  this  state  is  not  universal.  It  has 
been  followed,  so  far  as  we  know,  with 
quite  satisfactory  results,  excluding  the 
offenders  of  the  law,  and  we  are  withont 
sufficient  reason  for  changing  tbe  rule. 

Another  question  is  presented  because 
of  the  above  instructions  given  and  re- 
fused by  the  court.  It  is  insisted  that  at 
least  tbe  rule  applicable  to  an  alibi  should 
apply  to  this  class  of  cases,  and  tbe  rula 
Is  said,  in  case  of  alibi,  to  be  tbat  although 
the  burden  is  on  the  defendant  to  estab- 
lish the  ailbi,  still  the  defendant  is  entitled 
to  an  instruction  tbat  11,  upon  the  whole 
case,  there  is  a  reasonable  doubt  of  the 
guilt  of  the  defendant,  he  must  be  acquit- 
ted. Withont  Intimating  what  the  rule 
in  that  class  of  cases  should  be  in  the  par- 
ticular Boggeeced,  we  may  say  that  a 
careful  reading  of  the  cases  leaves  it  very 
doubtful  if  such  a  rule  should  be  under- 
stood therefrom.  It  is  true  tbat  Instrtn* 
tions,  stating  the  rule  as  to  an  uliU,  by 
Imposing  the  burden  on  tbe  defendant  to 
show  It,  by  a  preponderance  of  evldencev 
and  then  stating  that  if,  upon  the  whole 
evidence,  there  was  a  reasonable  doubt, 
the  Jury  should  acquit,  have  been  ap- 
proved because  they  Involved  no  error 
against  tbe  defendant;  but  we  baye  no 
recollection  of  tbe  holding  that  the  defend- 
ant was  entitled  to  such  an  instruction. 
This  court  has,  however,  held,  in  such 
cases,  that  the  burden  of  proof  is  with  the 
defendant  to  establish  bis  Alibi  by  a  pre- 
ponderance ol  evidence.  State  v,  Hamil- 
ton, 67  Iowa,  586, 11  N.  W.  Rep.  6.  Even 
though  the  rule  should  be  as  claimed,  in 
cases  of  »Ubl,  it  does  not  follow  that  it 
should  be  in  cases  of  seduction.  To  e»- 
tabllsh  the  alibi  is  to  make  it  Impossible 
tbat  the  defendant  did  the  act  constitut- 
ing the  crime.  Hence  its  establishment 
disproves  the  offensive  act,  and  the  evi- 
dence of  the  alibi  is  weighed  against  tbat 
designed  to  establish  tbe  offense.  The  ev- 
idence on  both  sides  is,  in  effect,  directed 
to  one  Issue.  Not  so,  however,  with  the 
question  of  chastity  In  a  seduction  case. 
The  issue  of  previous  chastity  is  entirely 
distinct  from  tbe  act  of  seduction,  and 
has  reference  nlone  to  a  previous  condi- 
tion. The  state  must  prove  the  acts  that 
would  constitute  seduction.  To  prove  a 
want  of  previous  chastity  woald  not  di»- 
prove  the  acts.  The  law  presumes  tbe 
chastity  of  the  prosecutrix,  but  it  does 
not  presume,  in  cases  of  an  siUbi,  the  pres- 
ence of  the  defendant  at  thecommtssion  of 
tbe  crime.  To  make  the  oases  necessarily 
alike,  as  to  tbe  rule  contended  for,  the 
same  presumptions  and  conditions  should 
exist.  The  defense  of  a  want  of  chastity 
is  nearer  akin  to  that  of  insanity,  where 
the  crime  does  not  attach  to  the  act  be- 
cause of  an  independent  fact,  a  personal 
condition,  against  which  the  presump- 
tions of  law  exist.  The  court's  instruc- 
tion complained  of  is  In  accord  with  this 
view,  and  correct,  and  as  a  consequence 
tbat  asked  was  properly   refused.     Sse 
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State  ▼.  Wellii,  4R  Iowa,  671,  and  cases  di- 
ed. 

5.  The  prosecutrix,  at  the  time  of  the 
alleged  Beductlon,  was  about  17  years  of 
ase.  The  depositton  of  Caroline  Anderson 
was  taken,  and  shows  that  the  proseca- 
trix  worked  for  her  at  different  times,  and 
the  last  time  when  she  wbh  about  14  years 
of  asre.  It  shows  that  the  prosecutrix 
would  swear  at  times,  and  was  in  the 
babit  of  saying:  "smutty  things."  The 
circnmstances  of  her  use  of  language,  bar- 
ring a  single  Instauce,  are  not  shown. 
The  court  excluded  the  deposition  on  the 
authority  of  State  t.  Dunn,  5S  Iowa,  627. 
ft  N.  W.  Rep.  707.  It  is  urged  that  this 
case  is  distingaiRbable  in  this,  that  appel- 
lant proceeded  to  and  did  show  that  the 
•ame  habits  continued  with  the  prosecu- 
trix to  the  time  of  the  seduction.  It  is 
tme  that  evidence  does  show  the  same 
babit  of  speech,  continued  to  about  the 
time  of  the  seduction,  and  these  facts  are 
without  dispute.  The  Jury,  in  the  light  of 
auch  tacts,  failed  to  And  that  she  was  a 
woman  of  unchaste  character,  or,  perhaps 
better,  found  that  abe  waa  of  chaste  char- 
acter. If  such  acts,  in  later  years,  were 
not  such  as  to  destroy  ber  character  for 
chastity,  would  the  same  acts  in  chlld- 
bood  have  that  effect?  We  think  not, 
and  that  the  rule  in  Stater.  Dunn  supports 
the  rulingrs  of  tbe  court;  and  the  Jury 
should  not  have  been  allowed  to  consider 
her  acts  so  early  in  life  to  override  its  con- 
clusion that  she  was  of  chaste  character 
from  the  facts  surrounding  ber  in  later 
years. 

«.  The  court  said  to  the  Jury  that  "the 
burden  of  proof  rests  upon  the  state  to 
show  that  the  defendant  caused  or  pro- 
cured her  to  have  such  intercourse  with 
bim,  and  that  he  did  so  by  promising  to 
marry  her,  or  by  caressing  and  fondling 
her.  or  by  representing  that  there  was 
nothing  wrong  In  tbe  act,  and  that  no 
one  would  find  It  out,  "and  that,  if  the 
defendant  Induced  her  to  have  interaourse 
with  him  by  such  means,  and  she  was  of 
previous  chaste  character,  he  was  guilty. 
The  complaint  is  as  to  the  words,  or  by 
representing  that  there  was  nothing 
wrong  in  tbe  act,  and  that  no  one  would 
ever  find  it  out."  This  is  said  to  be  a 
"new  element"  In  seduction  rases,  and 
not  an  artifice  or  promise.  Webster  de- 
fines "artifice,"  in  its  bad  sense,  as  "trick 
or  fraud."  By  the  act  of  intercourse,  in 
this  case,  the  prosecutrix  became  a  moth- 
er, and  his  representations  were  false.  If 
she  yielded  because  of  his  representations, 
it  was  a  case  of  deception  or  fraud,  for  be 
was  the  means  of  her  public  exposure. 
His  representations  were  no  less  than  a 
promise  tbat  it  would  not  be  known, 
which  he  rendered  false.  See  State  v.  Pri- 
cer,  supra.  But  it  is  said  that  a  woman 
of  chaste  character  would  not  yield  be- 
cause of  such  representations.  That  was 
a  question  for  the  jury.  The  law  does  not 
determine  that  she  would  not. 

7.  The  following  instruction  was  re- 
fOMed,  of  which  the  defendant  complains: 
"It  you  should  find  that  Mary  £.  Stamer 
and  John  Hemm  were  engaged  to  be  mar- 
ried, and  that  she  did  s.ot  doubt,  or  have 
reason  to  doubt,  tbat  thA  defendant  was 


going  to  marry  her,  and  that  the  defend- 
ant proposed  to  her  to  have  sexual  inter- 
course, and  she  consented  thereto,  and 
the  act  was  consummated,  then  you  are 
instructed  that  the  promise  to  marry  i» 
not  sufficient  of  Itself  to  constitute  seduc- 
tion." The  refusal  was  risbt,  if  for  no 
other  reason,  because  It  would  have  been- 
misleading  to  the  Jury.  The  term  "seduc- 
tion "^was,  to  us,  evidently  used  with  ref- 
erence to  the  means  employed  to  ubtaJit 
Intercourse;  but  that  Is  not  the  sense  in 
which  tbe  word  Is  ordinarily  understood 
in  its  aae  In  criminal  proceedings.  Tbe 
court,  at  the  commencement  of  its  inatmc- 
tlons,  said  to  the  Jui7  that  the  defendant 
was  "charged  with  the  crime  of  seduc- 
tion,"  which  meant  tbat  be  was  charged 
with  having  seduced  and  debauched  an 
unmarried  woman.  The  books  abound 
with  a  similar  use  of  the  word.  It  is  tbe 
name  by  which  the  offense  of  seducing 
and  debauching  is  known,  and  it  is  sel- 
dom, it  ever,  that  the  seductive  or  Induc- 
ing acta  are  designated  as  "sednctlon." 
It  is  only  the  scrutiny  of  a  legal  inquiry 
that  would  detect  the  meaning  Intended. 
Tbe  word  is  used  in  the  instruction  as  a 
noun,  naming  something,  and  apparently 
the  olftense  charged.  If  we  mistake  the  in- 
tent in  using  the  word,  and  the  offense  or 
crime  was  intended,  then  It  is  sufficient  to 
say  that  the  Instmctton  la  cleariy  errone- 
ous, for  a  promise  to  marry  is  never  suffi- 
cient, "of  itself,"  to  constitute  seduction. 
Tbere  are  no  other  questions  that  we 
deem  It  important  to  notice  in  tbe  opin- 
ion, and  the  Judgment  is  affirmed. 


Halley  v.  Gbroo. 
(Supreme  Court  cf  Iowa.    May  as,  1801.) 

LiBBL.— PlEADINO — EVIDBNCI< 

1.  In  on  ttctioa  tor  libel,  an  amendment  to  •• 
answer  denying  the  utterance  of  the  alleu^d  slan- 
dorons  words,  which  sets  np  other  words  spoken 
or  written  by  defendant  in  regard  to  plaintUE,  i« 
properly  strioken  oat 

3.  &  an  action  for  libel,  in  that  defendant 
stated  that  plaintiff  had  aided  prostltates  in  their 
calling,  evidence  that  at  the  time  of  tiie  alleged 
slander  plaintiff  was  postmaster,  station  agent, 
and  janitor  of  a  ohorch  is  admissible,  since  such 
a  statement  wonld  prejndicehlm  In  sac^  employ- 
menu. 

3.  Questions,  on  cross-examination,  whioh  dc 
not  follow  the  subject  of  the  evidence  in  ohiet, 
are  inadmissible. 

4.  Evidence  that  an  alleged  slanderoua  state- 
ment was  sent  to  witness,  accompanied  by  an  ap- 
plication asking  plaintiff's  removal  from  his  po- 
sition, is  admissible  to  show  publication  of  tiia 
libel,  and  the  hostile  porpose  of  its  use. 

6,  Xn  an  action  for  libel,  defendant  caanot 
testify  as  to  plaintiff's  charaoter,  whioh  is  not 
pleaded  as  a  justification  or  in  mitigation. 

Appeal  from  district  court,  Jackson 
county;  C.  M.  Waterman,  Judge. 

Action  to  recover  for  a  libel  of  plaintilf, 
written  and  published  by  defendant,  and 
for  other  scandalous  words  spoken  by  de- 
fendant of  and  concerning  plaintiff.  There 
was  a  Judgment  upon  a  verdict  for  plain- 
tiff.   Defendant  appeals. 

Hayes  &  Scbnjrler  and  B.  I".  Tboaaa. 
for  appellant. 

Bbck,  C.  J.  I.  The  petition  Is  in  two 
counts,  the  first  declaring  upon  a  written 
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•tfttement  awom  to  by  defendant,  cba<v- 
Ing  tbat  plaintiff  did  state  that  he  had,  tor 
the  consideration  of  money  paid  by  them, 
permitted  two  prostitutes  to  occapy,  for 
their  evil  purposes,  the  station-bouse  of  a 
railroad,  of  which  plaintiff  bad  charge  aa 
the  station  asent.  The  second  count  is 
lor  words  spoken  substantially  to  the 
same  effect.  The  defendant,  answering, 
denies  the  alienations  of  the  petition,  and 
capeclally  denies  the  maklns  and  execution 
of  the  written  paper  set  up  in  the  petition. 
By  an  amendment  to  the  answer  defend- 
ant alleges  that  he  beard  plaintiff  declare 
to  a  person  other  than  the  one  named  in 
the  petition,  in  effect,  that  the  prostitutes 
were,  with  plaintiff's  permission,  upon  the 
premises  of  the  railroad  company.  A  de- 
murrer to  the  amendment  was  overruled, 
and  defendant  thereupon  filed  an  amend- 
ment to  the  prior  amendment,  in  which 
acts  and  associations  of  the  plaintiff  and 
another  man  with  the  prostitutes  are  al- 
leged, and  his  declaration  of  a  purpose  to 
nse  a  church  of  which  he  was  Janitor  for 
pnrposes  of  prostitution  with  said  wo- 
men. In  the  second  count  of  his  amend- 
ment defendant  alleges  that  he  had  signed 
a  statement  In  regard  to  what  be  had 
beard,  as  set  out  In  the  amendment  to  his 
answer,  jnst  referred  to,  and  tbat  he 
made  and  signed  no  other  writing  touch- 
ing the  matter.  A  demurrer  to  this 
amendment  to  tbe  amended  answer  was 
filed,  which  was,  upon  leave,  withdrawn, 
and  a  motion  to  strike  ont  tbe  pleading 
was  filed,  which  seems  not  to  have  been 
'rated  upon,  but  another  motion  to  strike 
the  pleading  wholly  and  in  part  waa 
made.  The  motion,  so  far  as  it  asks  tbe 
first  coont  to  be  stricken  wholly,  was 
overrnled,  but  sustained  as  to  what  de- 
fendant had  heard  plaintiff  said  to  the 
persons  referred  to  in  tbe  amendment,  and 
hisacts  folio wtngsnch statements.  All  the 
second  count  of  the  amendment  was 
stricken,  the  motion  being  sustained  lu 
tbat  regard. 

2.  We  think  the  court  did  not  err  in 
striking  the  parts  of  the  pleading  upon 
this  motion.  Tbe  amendment  to  the  an- 
swer clearly  showed  an  attempt  to  plead 
new  matter,— other  words,  spoken  and 
written,— oonatltuting  wholly  new  trans- 
actions, as  a  defense  to  tbe  action.  He 
does  not  plead  these  matters  In  Justiflca- 
tion  or  in  mitigation,  butdenieMtliespeak- 
lug  of  the  words  and  the  making  of  tbe 
writing,  and  declares  as  a  defense  to  the 
action  that  he  did  speak  othnr  words  and 
publish  other  writingH  of  and  concerning 
plaintiff,  which  are  true,  and  therefore 
plaintiff  ought  not  to  recover.  We  need 
not  waste  time  In  pointing  out  the  great 
error  of  this  kind  of  pleading,  it  would 
lead  to  the  trial  of  Issues  not  in  the  case, 
which  could  be  Indefinitely  multiplied  by 
defendant.  He  could  bring  before  tbe 
court  in  his  pleadlng^s  all  be  ever  said  or 
wrote  to  plaintiff's  discredit,  and  demand 
tbat  issues  be  found  thereon  and  tried  by 
the  court.  Tbe  district  court,  we  think, 
rightly  sustained  the  motion  to  strike  the 
amendment  to  the  amendment,  and  right- 
ly ruled  in  excluding  evidence  offered  as  to 
matter  of  tbe  character  pleaded  in   the 


amendment  stricken.  This  conclusion  dis- 
poses of  numerous  errors  assigned. 

We  may  remark  here  that  we  have  rare- 
ly seen  so  great  Huccess  attained  in  multi- 
plying asslgnment-i  oferror  as  in  thlBcase. 
They  number  162.— a  very  wilderness  of 
objections.  We  are  glad  that  the  counsel 
set  the  good  example  of  considering  but 
seven  points  in  the  case,  thas  practically 
leaving  163  of  the  errors  assigned  without 
Byeciflc  notice.  It  may  be  said,  however, 
ttiat  counsel  classify  about  100  of  tbe 
errors,  and  ansall  them  in  six  charges. 

8.  The  plaintiff  waa  permitted,  against 
defendant's  objection,  to  testify  as  to  his 
various  employments  at  the  time  of  the 
Blander,  as  postmaster,  station  agent, 
and  Janitor  of  a  church,  and  that  he  had 
taught  school.  We  think  the  slanderous 
words  would  affect  him  prejudicially  In 
these  various  employments,  and  on  that 
ground  the  evidence  was  rightly  admitted. 

4.  Questions  were  asked  the  plaintiff, 
open  his  cross-examination,  as  to  bis 
knowledge  of  tbe  two  prostitutes.  Ob- 
jection was  rightly  sustained  thereto,  for 
the  reason  tbat  they  did  not  follow  tbe 
subject  of  tbe  evidence  in  chief  of  tbe  wit- 
ness. 

6.  A  witness  who  had  been  in  the  office 
of  tbe  railroad  company,  which  plaintiff 
waa  serving  as  a  station  agent,  testifled 
tbat  be  had  received  an  application  ac- 
companying tbe  affidavit  which  is  thelibek 
complained  of,  asking  plaintiff's  removal 
from  the  place  of  station  agent.  Objec- 
tion to  tbe  deposition  and  to  the  several 
interrogatories  were  made  on  tbe  gronuct 
that  the  evidence  was  Immaterial,  and 
did  not  show  a  publication  of  tbe  libel. 
We  think  the  ground  of  tbe  objections  is 
not  sound.  Surely,  the  use  of  the  affida- 
vit to  effect  plaintiff's  removal  was  a  pub- 
lication, and  was  directly  material,  show- 
ing the  hostile  purpose  of  its  use. 

6.  Evidence  by  defendant  of  the  charac- 
ter of  plaintiff,  to  support  the  amendment 
to  his  answer  which  was  stricken,  was 
rightly  excluded.  Defendant  could  not,  iik 
bis  evidence,  state  matters  which  were  not 
pleaded  as  ajUBtiflcation,orln mitigation; 
these  matters  were  not  so  pleaded.  Nu- 
merous rulings  upon  tbe  admissibility  of 
evidence,  presenting  questions  as  to  the 
evidence  of  the  reputation  of  the  two  pros- 
titutes, upon  the  evidence  of  handwriting; 
by  an  expert.  Impeaching  evidence,  etc., 
are  complained  of.  We  think  they  were 
correct.  They  involve  elementary  rules  of 
evidence,  and  there  can  be  no  doubt  of 
the  correutness  of  their  application.  They 
do  jiot  demand  further  attention. 

Affirmed. 


Boon  V.  Kino. 

(Supreme  Cowt  of  Iowa.    Hay  29, 1891.) 

AMiomiBiiT  FOB  Benefit  of  Creditors — Fntii 
AND  Private  Debts — Proof  or  Claiic 
Code  Iowa,  S  2126,  provides  that  all  cred- 
itors who  shall  not  exhibit  their  claims  within 
three  months  from  the  nutioe  ol  assignment  shall 
not  participate  in  the  dividends  antil  after  tha 
payment  of  claims  presented  within  said  time  and 
allowed  by  the  court  A.  and  B.,  partners,  made 
a  general  assignment  of  all  their  property  for  the 
benefit  of  their  partnership  and  individual  cred- 
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Ivm.  FlalntUt,  holding  a  note  against  A.,  did 
not  present  bis  claim  until  after  the  expiratioo 
of  three  mouths  from  the  pablicatlonof  the  notice 
of  assignment  The  Arm  vrere  insolvent,  and 
A.  's  assets  were  more  than  sufficient  to  pay  his 
individual  indebtedness.  Claims  were  duly  filed 
against  the  firm.  Flaintlff  sued  the  assignee  to 
compel  payment  of  his  claim.  Held,  that  the 
claims  filed  within  the  statutory  time  by  the  firm 
creditors  take  precedence  over  plaintiff  against 
the  individual  property  of  A.,  and  cannot  be  lim- 
ited to  satisfaction  out  of  the  firm  assets. 

Appeal  from  district  court,  Harrison 
county;  Q.  W.  Wakefield,  Jud^e. 

The  defendant  is  aaslKnee  for  the  benefit 
ot  the  creditors  of  Pblneas  Cadwell  and 
WilUain  C.  CadweU  for  their  indlvldnal  in- 
debtedness, and  also  ot  said  parties  as  a 
partnership  in  carrying  on  tn-o  banking 
Instltntions  in  Harrison  county.  The 
plalntlB  is  tbe  bolder  of  certain  promis- 
sory notes  against  Pbineas  Cadwell,  as  an 
indlTidual.  This  action  was  brought 
against  the  assignee  to  compel  the  pay- 
ment of  said  claim.  There  was  a  hearing 
by  tbe  court,  and  a  decree  dismissing  the 
plaintiffs  petition,  and  he  appeals. 

J.  W.  Barnhart  and  H.  H.  RoadOer,  for 
appellant.    8.  L  King,  for  appellee. 

BoTHBOcx,  J.  The  facts  are  not  in  dis- 
pute, and  are  In  substance  as  follows: 
Prior  to  the  9th  day  of  October,  1888. 
Pbineas  Cadwell  and  William  0.  Cadwell 
were  In  partnership,  and  as  partners 
owned  and  carried  on  two  banks  In  Har- 
rison coanty.  On  that  day  they  made  a 
general  assignment  of  all  their  property 
to  the  defendant  except  sncb  as  was  ex- 
empt from  execution.  The  partnership 
was  insolvent,  and  the  assignment  was 
made  for  the  benefit  of  all  their  creditors. 
The  trust  declared  in  the  deed  of  asslgn- 
mnnt  was  In  these  words:  "In  trust, 
nevertheless,  for  the  uses  and  purposes 
following,  that  Is  to  say,  to  sell,  dispose 
of,  collect,  recover,  and  receive  the  said 
property,  moneys,  and  effects,  and  gener- 
ally to  convert  tbe  same  Into  money,  and 
after  deducting  tbe  expenses  of  drawing 
and  executing  these  presents,  and  the 
trusts  hereby  created,  then  to  apply  tbe 
Hald  moneys  and  proceeds  In  and  towards 
the  payment  of  the  debts  of  tbe  parties  of 
the  flrst  part,  both  as  copartners  and  In 
their  individual  capacity,  if  the  same  be 
sufficient;  but.  If  not,  then  ratably  and  In 
proportion,  without  any  preference.  And 
the  parties  of  the  first  part  hereby  consti- 
tute and  appoint  the  party  of  the  second 
part  their  attorney  IrreTocable,  to  ask, 
demand,  collect,  sue  for,  recover,  and  re- 
ceive, the  above  assigned  property  and 
effects,  and  every  part  thereof. "  It  will 
be  observed  that  the  assignment  was 
made  not  onlyfor  the  benefit  ot  the  credit- 
ors ot  the  partnership,  but  for  the  benefit 
of  thelndlvldoalcredltorsof  the  assignors. 
At  that  time  Pbineas  Cadwell  was  indebt- 
ed to  the  plaintiff  npon  the  promissory 
notes,  the  amount  of  which  Is  in  contro- 
versy in  this  action.  The  assignee  accept- 
ed the  trust,  and  the  creditors  of  the  part- 
nership filed  their  claims  within  the  proper 
time,  and  the  creditors  of  the  individual 
partners  did  likewise,  with  the  exception 


of  the  plalntllf.  His  claim  was  not  filed 
nntll  after  the  expiration  ot  three  months 
from  the  publication  of  the  notice  of 
assignment.  It  is  provided  by  section  2126 
of  the  Code  that  "all  creditors  who 
shall  not  exhibit  their  claims  within  tbe 
term  of  three  months  from  tbe  publica- 
tion of  notice  as  aforesaid  [notice  ol  tbe 
assignment]  shall  not  participate  in  tbe 
dividends  until  after  thepaymentln  fall  of 
all  claims  presented  within  said  term  and 
iiilowed  by  tbe  court. "  The  assets  of  the 
partnership  are  Insufficient  to  pay  tba 
partnership  debts  for  which  claims  were 
duly  and  legally  filed.  But  tbe  individual 
assets  of  Pbineas  Cadwell  are  more  than 
suffldent  to  pay  all  ot  bis  Individual  debts, 
including  the  claim  of  tbe  plaintiff.  It  ia 
claimed  by  plaintiff  that,  notwithstanding 
his  claim  was  not  filed  within  the  time  ra- 
quired  by  the  statute,  yet  he  is  entitled  to 
payment  from  the  indlvldnal  aaaeta  in 
preference  to  the  firm  creditors.  It  is  an 
elementary  principle  of  the  law  that  in 
cases  of  insolvency  of  a  partnersbip  the 
partnership  creditors  are  entitled  to  be 
first  paid  from  the  proceeds  ot  the  part- 
nersbip property,  and  the  creditors  of  the 
Individual  members  of  tbe  partnership  are 
entitled  to  be  first  paid  out  of  the  atMcts 
of  the  Individual  member  who  owes  the 
debt.  Switser  v.  Smith,  86  Iowa,  M»: 
Miller  v.  Clarke,  S7  Iowa,  825;  and  other 
cases  in  this  court  cited  in  2  IfcCIaIn,  Dig. 
p.  236.  This  well-anderstood  principle  of 
the  law  Is  not  questioned  by  counsri,  and 
it  the  plaintiff  had  filed  bis  claim  wltbin 
the  three  months  provided  by  statnte  be 
would  have  the  right  to  demand  that  his 
claim  as  against  the  Individual  estate  of 
Pfalnens  Cadwell  should  be  preferred  to 
the  claims  of  the  creditors  ot  the  pitrtner- 
ship.  As  we  regard  tbe  qaeetion,  it  is  im> 
portant  to  consider  tbe  relatton  which  tbe 
partnership  creditors  sustain  to  tbe  indi- 
vidual membera  of  tbe  firm.  When  they 
filed  their  claims,  although  they  may  bare 
appeared  as  claims  against  the  partner* 
ship,  yet  they  were  also  claims  against  tbe 
individual  members  of  the  firm.  Itcannot 
be  claimed  that  the  property  ot  aa  indi- 
vidual member  of  the  firm  Is  exempt  from 
the  payment  ot  partnerahlp  debts.  Ab 
action  mao'  be  maintained  against  tbe 
partnership,  and  at  tbe  same  time  against 
the  Individual  members  ot  the  firm,  and 
thelndlvldnal  property  may  be  levied  upon 
and  sold  to  pay  the  debt.  In  view  ot  tbe 
trust  created  by  the  deed  of  assignment 
ander  conRlderatiou,  there  was  no  thought 
ot  withholding  any  part  of  tbe  property. 
I>artnerahip  or  indlvldnal,  from  distribu- 
tion among  all  the  creditors.  The  law 
would  regard  tbe  partnersbip  claims  as 
claims  exhibited  against  all  of  the  propei^ 
ty.  It  seems  to  us  that  when  this  Is  con- 
ceded it  is  an  end  ot  the  case.  Tbe  stat- 
ute, in  express  terms,  allows  a  preference 
in  favor  of  all  claims  filed  within  three 
months  from  the  time  of  the  publication 
ot  notice.  Tbe  claims  filed  by  tbe  firm 
creditors  cannot  by  any  rule  ot  constroo- 
tlon  be  limited  to  mere  claims  against  the 
partnership  property.  The  decree  of  the 
district  court  is  affirmed. 
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{Supreme  Court  of  loioa.    MayM,  1891.) 

Otibbuuko  Dbuckres  —  Plbadino — Waitsb  of 
Dbfectb. 
An  aiurwer,  after  the  overruling  of  a  de- 
norrer,  which  sets  up  facts  nrbich  wore  adjudi- 
cated on  the  demurrer,  is  properly  stricken  out; 
and  defendants,  in  pleading  over  instead  of  stand- 
ing on  their  demurrer,  wture  the  right  to  object 
to  error  in  overruling  it. 

Appeal  from  district  court.  Cedar  coun- 
ty; J.  H.  Preston.  Judg^e. 

Action  ol  mandamus  to  comijel  the  is- 
BDlng  of  an  order  for  the  payment  of  a 
JudKraent.  From  a  Judgment  In  favor  of 
plaintiff,  the  defendants  appeal. 

IVo//'<i(2/an';ej',forappellants.  Wbeeler 
at  MotSt,  for  appellee. 

Robinson,  J.  The  original  petition  in 
this  case  was  filed  In  April,  1889,  and 
shows  facts  substantially  as  follows:  The 
defendants  are  the  district  township  of 
Red  Oak,  In  the  county  of  Cedar  and  state 
of  Iowa,  and  the  president,  secretary, 
treasurer,  and  members  of  the  board  of 
directors  of  said  district.  On  the  1st  day 
of  December,  1879,  plaintiff  recovered  a 
Judgment  against  said  district  upon  an 
order,  payable  out  of  Its  couting^ent  fund, 
tor  the.  sum  of  $238.15,  and  costs,  which 
has  never  been  paid.  Since  that  judgment 
was  rendered  there  has  never  been  any 
money  in  the  contingent  fund  of  the  dis- 
trict available  for  its  payment,  and  the 
last  estimate  for  that  fund  certified  to 
the  hoard  of  supervisors  was  less  than  the 
maximum  allowed  by  law,  and  all  of  it  will 
be  necessary  to  pay  the  current  expenses 
ut  the  district.  PlalntlB  has  demanded  of 
defendants  the  paj'ment  of  his  judgment, 
but  it  has  been  refused,  and  the  electors  of 
said  district  have  neglected  and  .refused 
to  direct  the  levy  of  a  tax  for  such  pay- 
ment. Plaintiff  has,  in  writing,  demanded 
.  that  defendants  should  certify  a  sufficient 
amount  to  the  board  of  superrlsiors,  as 

grovided  by  law,  to  pay  the  Judgment, 
ut  they  have  refused  to  do  so.  The 
plaintiff  demands  a  peremptory  order  of 
nitfndafflfjs,  commanding  said  district,  by 
its  proper  ofilcers,  to  issue  an  order  for 
the  payment-of  said  Judgment  and  costs, 
with  costs  of  this  action,  and  to  certify 
to  the  board  of  supervisors  an  estimate 
for  an  amount  sufficient  for  that  purpose. 
The  order  upon  which  the  judgment  was 
rendered,  was  issued  in  March,  187S,  and 
the  action  thereon  in  which  the  judgment 
was  rendered  was  commenced  In  Novero- 
t>er,  1879.  The  plaintiff  filed  an  amend- 
ment to  his  petition,  which  showed  the 
following  additional  facts:  In  June, 
1878,  a  person  named  Little  commenced  an 
action  against  the  treasurer  of  the  district 
for  the  purpose  of  restraining  the  pay- 
ment of  the  order,  and  a  temporary  in- 
junction for  that  purpose  was  Issued.  In 
September,  187»,  the  district  appeared  In 
that  action,  and  filed  an  answer  asserting 
the  legality  of  the  order,  and  asking  that 
the  injunction  be  dissolved.  In  December 
of  that  year  the  attorney  for  the  district 
withdrew  the  answer  and  his  appear- 
ance. In  Febniary,  1880,  the  district 
again  intervened,  Joining  the  plaintiff, Lit-  I 
v.48N.w.no.I5— 62 


tie,  In  asserting  the  illegality  of  ibe  order, 
and  demanded  that  the  Judgment  which 
had  then  been  rendered  thereon  be  can- 
celed, and  that  its  collection  be  enjoined. 
Whig  was  made  a  party  defendant  to  the 
petition  of  intervention  of  the  district, 
and  in  August,  1884,  filed  an  answer  there- 
to. On  the  final  hearing,  which  was  not 
had  until  the  8d  day  of  March,  1887,  the 
plaintiff,  Little,  and  the  intervenor,  the 
district  township,  were  found  not  to  be 
entitled  to  any  relief,  and  their  petitions 
were  dismissed.  To  the  petition  as 
amended  the  defendant  demurred,  upon 
the  gronnd  "  that  said  petition  shows  up- 
on its  face  that  defendants  Alexander 
Murray.  James  Smith,  and  oth^r  persons 
named  as  defendants,  are  public  ottlcera, 
and  that  the  said  action  Is  brought  tor 
the  enforcement  of  an  official  duty  against 
them  as  pnblic  officers ;  and  plaintiff's  pe- 
tition shows  upon  its  face  that  the  reme- 
dy sought  is  barred  by  the  statute  of  limit- 
ations, because  it  was  not  brought  with- 
in three  years  of  the  recovery  of  plaintiff's 
Judgment."  This  demnrrer  was  over- 
ruled and  defendants  thereafter  filed  an 
answer,  which  denied  that  it  was  the 
duty  ol  the  board  of  directors  to  certify  to 
the  board  of  supervisors  an  amount  suffi- 
cient to  pay  the  judgment,  and  dented 
that  defendants  had  the  right  and  power 
to  estimate  and  return  the  amount  nec- 
essary to  pay  the  judgment,  but  con- 
tained no  general  denial.  The  last  four 
divisions  of  the  answer  are  as  follows: 
"  (6)  Defendants  further  aver  that  plain- 
tiff is 'not  entitled  to  a  peremptory  writ  of 
mandamus,  or  any  writ,  to  compel  defend- 
ants to  estimate  or  levy  funds  for  the 
payment  of  said  Judgment,  as  asked  by 
plaintiff,  for  the  reason  that  such  relief  Is 
barred  by  the  statute  of  limitations,  more 
than  three  years  having  elapsed  since 
plaintiff  was  entitled  to  proceed.  It  at  all, 
by  Huch  remedy.  (6)  In  answer  to  the 
amendment  of  plaintiff  filed  pending  the 
first  demurrer,  defendants  say  that  the 
ptfaintlff  was  never  enjoined  from  proceed- 
ing to  the  collection  of  said  ^KlKment  at 
any  time,  nor  were  the  dflfendants  affected 
by  qr  restrained  by  said  injunctloo,  nor 
did  said  injunction  in  any  way  prevent 
the  plaintiff  from  taking  the  remedy  be 
now  seeks.  (7)  Defendants  further  aver 
that,  in  the  proceeding's  in  which  said 
judgment  was  obtained  ^and  which  are  ful- 
ly set  out  In  the  petition,  the  plaintiff,  by 
his  own  pleadings  and  acts,  brought 
about  a  decision  and  adjudication  of  tbe 
court  to  the  effect  that  neither  the  district 
township,  its  board  of  directors,  or  the 
plaintiff  were  bound  by  the  said  injunc- 
tion, and  plaintiff  is  now  estopped  from 
alleging  or  claiming  that  he  or  they  were 
either  of  them  so  dKected  or  restrained. 
(8)  Defendants  further  state  that,  by  the 
pleadings,  proceedings,  and  records  set 
out  in  said  amendment  to  his  petltior, 
plaintiff  Is  estopped  from  alleging  or  claim- 
ing that  he  was  affected  by  said  injunc- 
tion, and  In  support  of  all  such  matters  of 
estoppel  defendants  refer  to  the  pleadings 
and  records  In  the  said  exhibits  and 
causes  set  out  in  plaintiff's  original  peti- 
tion and  the  amendment  thereto."    PfaJn- 
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tlH  moved  to  strike  troio  the  answer  all 
portions  which  pleaded  thestatute  ul  limit- 
atlona,  and  all  matters  passed  upon  by 
the  court  In  overraling  the  demurrer,  upon 
the  ground  that  "such  matters  and  facta 
have  been  adjudicated  against  defendants 
on  the  ruling  of  the  court  upon  defend- 
ants' demurrer  to  plaintiff's  amended  pe- 
tition herelu,  which  demurrer  was  over- 
ruled by  the  court,  and  that  such  por- 
tion of  defendants'  answer  are  but  u  repe- 
tition of  matters  and  facts  passed  upon 
In  said  ruling."  The  motion  was  sus- 
tained, and  the  divisions  of  the  answer 
heretofore  set  out  were  stricken  from  the 
answer.  Of  that  action,  and  the  subse- 
quent rendition  of  judgment,  tbeappellants 
complain. 

1.  If  the  issue  tendered  by  those  por- 
tions of  the  answer  stricken  out  were  ad- 
judicated in  the  ruling  on  the  demurrer, 
then  tlie  ruling  on  the  motion  to  strike 
was  correct.  Kissinger  t.  City  of  Coun- 
cil Bluffs,  73  Iowa.  171,  34  N.  W.  Rep.  801. 
By  failing  to  stand  on  their  demurrer, and 
pleading  over,  the  defendants  lost  the 
right  to  object  to  any  error  the  court  may 
have  committed  In  overruling  the  demur- 
rer. The  appellants  contend,  however, 
that  the  rule  of  the  case  cited  applies  only 
when  the  answer  pleads  the  facta  which 
the  demurrer  admitted,  and  that  when 
the  answer  sets  out  other  facts  the  rule 
Joes  not  apply.  That  is  undoubtedly 
true,  but  we  do  not  think  those  portions 
of  the  answer  stricken  out  pleaded  facts 
which  are  not  shown  by  the  petition. 
The  averments  ot  the  petition  stand  ad- 
mitted, and  nothing  to  avoid  their  effect 
is  setout.  TheeBect  of  the  fifth  division  is 
to  deny  that  the  injunction  proceedings 
instituted  by  Little  were  effectual  to  pre- 
vent the  running  of  the  statute  of  limita- 
tions. But  that  question  was  necessarily 
raised  by  the  demurrer.  The  sixth  divis- 
ion alleges  that  plaintiff  was  not  enjoined 
from  proceeding  to  collect  his  judgment, 
nor  from  resorting  to  the  remedy  he  now 
veeks,  and  that  defendants  were  not  atfeft- 
3d  by  the  injunction  procee<Iings,<but  the 
question  as  to  the  effect  of  those  proceed- 
ings was  necessarily  raised  by  the  demur- 
rer. 

2.  Appellant  contends  that  the  question 
of  .an  estoppel  was  first  raised  by  the 
seventh  and  eighth  divisions  of  the  an- 
swer. It  is  true  it  was  not  raised  in 
terms  by  the  demurrer,  but,  so  far  as  It 
was  set  out  in  the  division  named,  it  was 
necessarily  involved  in  the  decision.  The 
question  presented  to  the  court  for  its  de- 
termination was  whether  the  facts  dis- 
closed by  the  pleadings  showed  that  as  to 
plaintiff  the  time  during  which  the  injunc- 
tion was  in  force  was  a  part  ot  the  time 
limited  for  the  compiencemeut  of  the  ac- 
tion. The  court  decided  the  question  In 
the  negative,  and  thus  held,  in  effect,  that 
plaintiff  was  entitled  to  rely  upon  the  in- 
junction as  preventing  the  running  uf  the 
statute.  Whether  that  decision  was  cor- 
rect is  a  question  not  presented  by  this  ap- 
peal. We  conclude  that  the  ruling  of  the 
district  court  in  sustaining  the  motion  to 
strike  was  correct.  Its  judgment  is  there- 
tore  affirmed. 


HAMMiLNS  V.  ChICAQO,  R.  I.  &  P.  RY.  CO. 

(Suprem*  Ccwrt  of  Imoa.    June  8,  1891.) 
Kiixi!?o  Stock— DooBLE  Damaobs — Tkmdzk. 

1.  In  an  action  against  a  railroad  company 
for  double  damagea  for  killing  stock,  the  answer 
alleged  that  before  the  expiration  of  80  days,  al- 
lowed by  statute  for  the  payment  of  damikges 
after  receiving  notice  of  the  injury,  defendant 
called  at  the  residence  of  plaintiff  to  pay  the 
amount  of  damages,. but  did  not  pay  the  same, 
plaintiff  not  being  at  borne.  Held,  that  the 
pleading  is  demurrable,  in  falUnR  to  show  a 
tender  of  the  amount,  or  due  diUfanoe  Ineodesv- 
oring  to  pay  or  tender  the  same,  within  tlM  stat- 
utoiy  period. 

2.  Plaintiff,  having  served  the  notice  and 
afDdavlt  apprising  defendant  of  the  damages,  is 
not  required  to  establish  a  place  of  business,  and 
remain  there  in  readiness  for  eaeh  of  the  80 
days  thereafter  to  meet  defendant  or  his  agent, 
and  negotiate  the  loss. 

Appeal  from  district  court,  Davis  coun- 
ty: H.  C.  Tbavebsk,  Judge. 

Action  to  recover  doable  damages  for 
stock  killed  and  injured  on  defendant's 
railway,  the  actual  damage  being  averred 
in  petition  to  be  #169.  The  answer  admits 
the  killing  and  injury  to  the  stock,  and 
tbe  actual  damages,  as  alleged.  In  the 
second  division  of  the  answer  defendant 
pleaded  tacts  designed  to  avoid  a  liability 
for  double  damages,  because  of  a  failure 
to  pay  within  30  days  after  notice  in  writ- 
ing, which  notice  was  properly  given. 
The  tacts  pleaded  In  avoidance  of  the  lia- 
bility for  damages  are,  in  substance,  that 
the  plaintiff  is  a  farmer  residing  on  the 
farm  where  the  stock  was  injured,  and  has 
no  other  place  of  business;  that  before  the 
expiration  ot  the  30  days  defendant  "  was 
at  the  place  ot  residence  of  the  plaintiff, 
ready  and  prepared  to  pay  to  him  the  full 
value  ot  stock  killed,  and  the  full  amount 
of  damage  done  to  tbe  said  stock  Injured, 
but  plaintiff  was  not  at  home  nor  present 
at  his  place  of  residence  to  receive  Bucb 
payment;"  and  that  "defendant  was  un- 
able to  remain,  but  was  and  is  still  ready  ' 
to  pay  to  said  plaintiff  the  amount  of  the 
full  value  of  all  ttie  damages  sustained  by 
him  by  reason  ot  tbe  killing  and  injuring 
of  said  stock,  to-wit,  the  sum  of  $169. " 
To  tbe  second  division  of  tbe  answer  there 
was  a  demurrer,  on  tbe  ground  that  It 
failed  "to  set  forth  facts  constituting  a 
tender  in  law,  but  only  a  willingneaB  to 
make  a  tender."  Tbe  district  court  sus- 
tained the  demurrer,  and  from  a  Judgment 
for  plaintiff  thereon  for  #838  the  defendant 
appealed. 

T.  S.  WNffht  and  S.  S:  Carnitbers,  for  ap- 
pellant. P&yue  &  Eicbelberger,  for  appel- 
lee. 

Granoeb,  J.  The  notice  served  on  tbe 
defendant  company  fixed  the  actual  dam- 
age at  #169,  and  it  Is  the  amount  that  de- 
fendant pleads  a  willingness  to  pay,  both 
before  and  after  the  expiration  ot  the'30 
days.  Appellant,  as  a  reason  for  its  con- 
struction ot  .the  statute  providing  for 
double  damages,  assumes  a  view  of  the 
law,  OS  to  what  is  required  in  the  notice, 
that  is  erroneous.  It  suys  in  argument: 
"The  statute  does  not  require  that  the  no- 
tice and  affidavit  ot  loss  should  contain 
or  constitute  any  evidence  ot  the  value  ut 
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the  property  deatroyed. "  In  Man  well  v. 
Railway  Co.,  80  Iowa.  662,  46  N.  W.  Kep. 
66S,  It  is  held  that  "tbe  notice  should  ad- 
vise the  corporation  or  the  loss  of  ivhicb 
complaint  is  made,  and  of  the  demands  of 
the  person  Injured  on  acconnt  of  it ; "  and 
the  notice  and  affldavit  together  should, 
BO  tar  as  practicable,  inform  the  company 
of  such  material  facts  as  will  enable  it  to 
pay  the  amount  demanded,  without  liti- 
gation, within  tbe  time  limited."  The 
case  also  holds  that  the  actual  damage  is 
limited  to  the  amount  stated  in  the  notice 
and  affidavit.  Appellant's  theory  is  that 
tbe  qneetion  of  value  is  an  open  one,  for 
adjustment  between  tbe  parties,  and  that 
it  la  impossible  for  the  defendant  to  settle 
the  damaices  without  an  Interview, 
through  sc>me  agent  of  its  selection,  with 
tbe  owner  of  the  property;  and  hence 
that  tbe  owner  is  required  "to  remain  in 
readiness  for  each  of  the  thirty  days  elaps- 
ing after  tbe  giving  of  the  notice,  to  meet 
the  defendant  or  his  agent,  and  negotiate 
his  loss."  The  rule,  as  claimed,  is  without 
analogy  in  the  Jurisprudence  of  the  coun- 
try. Dispensing,  for  tbe  purpose  of  argu- 
ment, with  tbn  rule  as  to  double  damages, 
iind  the  plalntilT  could  maintain  his  action 
for  actual  damage  at  his  pleasure;  and 
tbe  defendant,  to  avoid  judgment,  would 
be  required  to  adjust  and  i>ay  the  debt,  or 
DO  act  as  to  place  the  plaintiff  legally  in 
fault  for  non-payment,  which  could  be 
done  under  the  well-known  rule  of  tender. 
He  could  not.  however,  avoid  such  a  lia- 
bility merely  by  showing  that  be  was  at 
the  home  of  the  plaintiff  before  suit  was 
brought,  ready  to  adjust  and  pay  tbe 
damage,  but  was  prevented  because  of  the 
absence  of  the  plaintiff.  The  statute 
makes  the  defendant  liable  for  double 
damages  because  of  a  failure  to  pay  in  a 
specified  time,  and  no  action,  with  a  view 
to  such  damage,  can  be  maintained 
wltbin  that  time.  Now,  why  is  not  tbe 
same  ruleapplicoDle  totbls  case  as  insults 
for  actual  damage,— that  is,  if  the  pay- 
ment Is  not  made  within  the  SO  days  the 
defendant,  to  avoid  liability  for  double 
damages,  must  show  tbe  plaintiff  legally 
in  fault  lor  the  non-payment?  If  a  tender 
was  made,  and  refused,  the  defendant 
might  reasonably  understand  that  it 
would  not  be  accepted  at  any  other  time, 
and  would  excuse  further  effort  for  pay- 
ment. But  a  wlUingueHH  to  pay  at  a  par- 
ticular time  and  place,  in  tbe  absence  of  a 
law  or  contract  fixing  such  time  and  place 
for  performance,  has  never  bad  the  effect 
of  placing  the  other  party  legally  in  fault 
for  non-payment;  and  this  rule  has  ob- 
tained without  regard  to  the  necessity  for 
the  parties  meeting  for  adjustment.  We 
see  nothing  in  the  language  or  effect  of  the 
statute  providing  double  damages  that 
should  so  change  the  rule  as  to  require 
one  who  is  injured  In  his  property,  before 
be  can  have  tbe  benefit  of  tbe  Btatute,  to 
establish  hea4,-qnarters  tor  negotiations, 
and  be  there  in  readiness  to  receive  what 
is  actually  due  for  SO  days  or  lena,  at  the 
pleasure  of  bis  debtor.  It  must  not  be  un- 
derstood that  we  hold  that  a  legal  ten- 
der is  the  only  means  of  placing  h  party 
eutltled  to  payment  in  fault  for  non-pay- 
ment, BO  as  to  avoid  a  claim  for  double 


damage;  because  the  statute  is  a  peculiar 
one,  and  its  purpose  should  be  clearly  In 
view  in  determining  such  questions,  so 
that,  on  the  one  hand,  it  shall  not  be  an 
instrument  of  wrong  or  oppreusiun,  nor, 
on  the  othet  hand,  should  Its  purpose  be 
avoided  by  a  technical  or  unsound  inter- 
pretation. If  it  should  be  said  that  rea- 
sonable diligence  to  make  actual  payment 
within  the  SO  days  would  defeat  a  claim 
for  double  damages,  still  the  facts  pleaded 
in  this  case  do  not  rise  to  the  dignity  of 
such  a  rule.  Defendant  was  .at  the  resi- 
dence of  plaintiff  once.  Its  purpose  to 
pay  was  as  to  tbe  plaintiff  then  and  there- 
after, to  the  commencement  of  the  suit,  a 
secret.  Of  alt  the  ways  open  to  inform  tbe 
plaintiff  of  its  willingness  to  pay,  none 
were  employed.  In  this  case  there  was 
nothing  to  adjust  as  to  amount,  for  the 
company  concedes  the  amount  claimed  in 
tbe  notice,  and  tbe  notice  limits  the  de- 
mand of  the  plaintiff.  A  simple  note 
through  the  mall  would  likely  have  avoid- 
ed this  suit.  Tbe  rule  claimed  by  appel- 
lant is  unreasonable,  and  cannot  be  sus- 
tained.   The  Judgment  Ib  affirmed. 


Kelley  et  al.  v.  Cobobovb. 

(Sujfreme  Court  of  Iowa.    June  2,  189L) 
StmoAT  Ta^DE— Rbscissioh — CHAHeB  ov  VairuB. 

1.  Plaintiff  is  not  eotltled  to  replevy  a  horse 
whioh  he  has  traded  to  defendant  for  nis  mare 
on  the  sole  ground  that  the  contract  was  made 
on  Bnnday,  and  henoe'was  void,  tbongb  he  ten- 
dered the  mara  to  defendant  the  next  day. 

8.  Under  Code  Iowa,  $  9639,  which  provides 
that  If  suit  be  brought  in  a  wrong  oounty  It  may 
be  tried  therein  anless  defendant  before  answer 
demand  a  change  of  place  of  trial  to  the  proper 
oonnty,  where  defendant's  motions  to  change  the 
venae  nave  been  overpiled,  averments  in  the  an- 
swer as  to  the  proper  place  of  trial  should  on 
plaintiff's  motion  be  stricken  out,  and  it  Is  error 
to  proceed  to  determine  tite  question  on  su<^ 
averments. 

Appeal  from  district  court,  Hancock 
county;  O.  W.  Roddick,  Judge. 

Action  of  replevin  for  a  horse.  The  peti- 
tion shows  that  the  r'lalntlffs  were  the 
owners  of  tbe  horse  in  question,  and  that 
on  Sunday,  the  lltb  day  of  August.  18f)9, 
they  traded  or  exchanged  said  horse  with 
defendant  for  a  certain  mare,  tbeexcbange 
of  possession  being  made  on  that  da^; 
that  on  the  next  day  Thomas  Kelley,  as 
tbe  agent  of  tbe  plaintiffs,  tendered  back 
the  mare,  and  demanded  a  return  of  tbe 
horse,  for  the  reason  that  tbe  exchange  or 
trade  was  made  on  Sunday,  and  therefore 
void,  which  the  defendant  refused;  and 
that  the  exchange  of  horses  was  not  a 
work  of  charity  or  necessity.  The  answer 
of  the  defendant  admits  that  be  went  to 
tbe  defendant's  place  of-  business  on  Sun- 
day, and  then  and  there  made  tbeexcbange 
of  horses  referred  to  In  plaintiff's  petition, 
and  that  said  exchange  was  complete  in 
every  respect  and  particular,  plaintiffs 
taking  t4)e  mare  referred  to  in  the  petition, 
and  defendant  taklug.tbe  horse  therein  re- 
ferred to :  that  said  exchange  was  com- 
pleted in  all  respects  on  tbe  day  and  date 
above  mentioned.  Defendant  also  ad- 
mits "that  the  said  trade  and  transaction 
was  not  an  act  or  work  of  charity  or  ne- 
cessity, "  and  that  a  re-exchange  of  horses 
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was  demanded  and  refosed.  Upon  thia 
state  of  the  proceedings  as  to  the  iesue 
presented  the  plaintiffs  moved  the  court 
for  judgment  in  their  favor  for  the  posses- 
sloD  of  the  horse  and  for  costs  on  the 
irrunnd  that  the  exchange  of  horses  was  a 
Kunday  contract,  and  plaintiffs  bad  ten* 
dered  back  the  mare,  and  demanded  a  re- 
turn of  tbehorse,  which  was  refused.  The 
court  overruled  the  motion  and  the  plain- 
tiffs elected  to  stand  therein.  The  court 
then  proceeded  to  try  an  issue  involving 
the  proper  ^enue  of  the  cause,  and  upon 
the  hearing  transferred  the  cause  to  Kos- 
snth  county, and  allowed  to  the  defendant 
f25 because  of  thesulthavlngbeen  brought 
in  the  wrong  county.  The  plaintiffs  ap- 
pealed. 

W.  E.  Bradford,  for  appellants.  W.  B. 
Quarton  and  B.J.  W.  Bloom,  for  appellee. 

Oranser,  J.  1.  These  parties  met  and 
exchanged  horses  on  Sunday.  The  trans- 
action was  unlawful.  The  record  does 
not  disclose  that  either  party  suffered  a 
loss  In  the  transaction.  -  it  was  an  ex- 
change of  a  horse  for  a  horse,  and  there  is 
DO  averment  or  claim  that  they  are  not 
of  equal  value.  The  parties  were  alike  in 
the  wrong,  and  the  law  makes  the  same 
presamptions  tor  and  against  ea«b.  If 
this  exchange  had  been  made  on  a  secular 
day,  there  could  be  no  pretense  of  the 
plaintiffs'  rightof  recovery.  The  (luestion 
is  therefore  one  of  a  naked  legal  right,  not 
to  relief  from  the  consequences  of  a  violat- 
ed law,  but  to  Invoke  the  aid  of  a  violated 
law  to  relieve  them  from  what  would  oth- 
erwise be  legal.  It  Is  well  settled  that  the 
law  win  not  aid  the  parties  to  enforce  a 
contract  made  on  Sunday.  .  Thus  if  A. 
sells  bis  horse  to  B.  on  ^uuday  on  a  credit 
the  law  will  not  aid  him  to  enforce  a  pay- 
ment. It  will  sooner  permit  him  to  suffer 
the  loss.  Much  less  will  It,  It  be  sells  his 
Iiurse  on  Sunday,  and  receives  In  coney 
the  full  value  thereof,  assist  bim  on  Mon- 
day to  return  the  money  and  regain  bis 
horse.  This  supposed  case  as  against  ap- 
pellants is  not  stronger  than  the  one  at 
bar.  It  is  not  Important  that  we  should 
discuss  cases  in  which  one  party  has  a  su- 
perior advantage,  and  Is  seeking  to  take 
the  property  of  another  without  compen- 
sation, or  to  make  rich  gains  by  means  of 
the  Sunday  law.  Without  now  commit- 
ting ourselves  to  any  theory  in  such  cases, 
it  Is  easy  to  imagine  condi'tions  and 
wrongs  for  which  it  would  be  difficult  to 
believe  the  legislature  ever  designed  the 
law  as  a  shield.  But  it  Is  not  difficult  to 
believe  that  the  legislature  never  Intended 
that  the  law  against  Sabbath-breaking 
should  be  a  means  of  enabling  parties,  be- 
cause its  offenders,  to  escape  that  which 
but  for  the  offense  would  be  legal  and 
Just.  Appellants  have  made  an  extended 
collection  of  authorities  bearing  on  the 
enforcement  and  application  of  Sunday 
laws  to  different  facts,  but  no  case  Is 
brought  to  our  attention  that  in  its  facts 
Is  like  this.  Appellants  criticise  the  hold- 
ing in  Ounderson  v.  Richardson,  5C  Towa, 
56,  8  N.  W.  Rep.  683.  and  Intimate  that  It 
should  be  overruled  it  it  militates  against 
their  position  In  tbis  case.  It  was  held  in 
that  case  that  there  could  be  no  recovery 


for  fraudulent  representations  made  as  an 
Inducement  to  enter  into  a  contract  on 
Sunday.  It  is  true  that  the  holding  and 
reasoning  In  that 'case  Is  inconsistent  with 
appellants'  position  In  this;  but  it  does 
not  follow  that  an  adverse  holding  in 
that  case  would  sopport  appellants'  view- 
in  this.  In  that  case  the  defendant  pleada 
the  violation  of  the  Sunday  law  as  a  de> 
tense  or  shield  against  a  charge  of  fraud, 
and  this  court  sustained  the  plea  upon 
the  authority  of  Pike  v.  King,  16  Iowa.  49, 
anil  Kinney  ▼.  McDermott,  65  Iowa,  674,  8 
N.  W.  Rep.  656;  citing  also  Smith  v.  Bean,  15 
N.  H.  677.  The  abstract  contains  a  paren- 
thetical statement  that  the  petition  orig- 
inally contained  allegations  of  warranty 
and  false  representations,  "which  allega- 
tions were  stricken  and  withdrawn  by 
plaintiff,"  sbowlnir  an  Intent  to  divest  the 
record  of  such  a  claim.  This  case  rests, 
then,  upon  this  proposition:  If  a  party, 
in  violation  of  the  law,  parts  with  his 
property  on  Sunday,  will  the  law  for  that 
reason  alone  aid  him  to  regain  it?  With- 
out hesitation  we  answer, "  No. "  The  late 
case  of  Foster  v.  Wooten,  (Miss.)  7  South. 
Rep.  501,  while  It  sustains  our  answer  to 
the  query,  is  of  much  broader  significance, 
and  we 'cite  It  only  to  the  extent  of  its 
bearing  on  the  qnestion  before  us.  It  is 
there  said:  "Grant,  then,  that  the  sale 
was  made  on  Sunday,  what  Is  the  rule  of 
law  on  such  state  of  tacts?  Nothing 
more  than  absolute  non-action.  It  will 
give  neither  party  to  tbe  contract  any  as- 
sistance, nor  listen  to  any  complaint.  It 
will  leave  the  parties  where  It  finds  them. 
That  is  tbe  extent  of  the  rule.  It  cannot 
be  reasonably  asserted  that  tbe  seller  of 
the  stock,  L.  U.  Lewis,  could  have  made 
any  maintainable  appeal  to  any  court  for 
the  annulment  of  tbe  trade  and  tbe  recov- 
ery of  the  stock.  Equally  in  fault  with 
the  buyer,  A.  f.  Foster,  the  law  would 
decline  to  afford  bim  any  countenance, 
leaving  him  ]ust  where  it  found  him,  and. 
where  bis  own  act  had  placed  him.  With 
what  show  o(  reason  can  It  be  contended 
that  the  attaching  creditor  of  Lt.  D.  Lewis 
could  take  any  step  for  the  assertion  of 
any  claim  to  the  stock  thus  wrongfully 
sold  on  Sunday,  which  L.  D.  Lewis  him- 
self could  not  take?  But  this  whole  ques- 
tion has  been  too  long  and  too  firmly  set- 
tled to  be  now  disturbed.  Neither  L.  I>. 
Lewis  nor  the  attaching  creditor  conid 
dispossess  the  Sunday  purchaser  or  any 
purchaser  under  him.  See  Block  v.  Mj- 
Murry,  56  Miss.  217,  and  cases  there  cited. " 
2.  The  defendant  filed  a  motion  to^ 
change  the  place  of  trial  to  Kossnth  coun- 
ty on  tbe  ground  that  it  was  the  cpnnty 
erf  his  residence,  which  was  overruled,  and 
permission  was  given  him  to  answer  In  60- 
days,  and  the  cause  continued.  Before 
answering,  defendant  moved  again  to- 
change  the  place  of  trial  to  Kossuth  coun- 
ty, and  supported  the  motion  by  afflda- 
vits  that  at  the  coramenreqient  of  the  ac- 
tion the  horse  in  question  was  In  Kossuth 
county,  which  motion  was  overruled.  De- 
fendant, in  his  answer,  made  allegations 
to  the  effect  that. at  the  commencement  of 
this  action  he  resided  in  Kossuth  county, 
and  that  the  horse  in  qnestion  was  also- 
in   that  county.     Plaintiffs  moved    the 
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conrt  to  strike  ench  alleffatlonB  of  the  an- 
swer, which  the  court  refuBed,  and,  after 
rullDg  on  plalutiffa' motion  tor  judgment 
on  the  pleadings,  the  court,  at  the  request 
of  defendant,  and  against  the  objections 
of  plaintiffs,  psoceeded  to  inrestigate  the 
facts  as  to  the  residence  of  the  defendant 
and  the  location  of  the  horse  at  the  rom- 
uiencement  of  the  action,  and  found  tbem 
with  the  defendant,  and  by  order  changed 
the  place  of  trial  to  Kossuth  county,  and 
allowed  defendant  f  25  as  attorney's  fees 
for  removing  the  cause  to  the  proper  coun* 
ty,  and  of  this*  appellant  complains.  It 
will  be  observed  that  the  trial  of  the  two 
motions  involved  the  same  issue  of  fact 
presented  by  the  answer  as  to  the  venue 
of  the  action,  and  upon  the  motions  the 
proper  place  of  trial  was  determined  to  be 
In  Hancock  connty.  We  are  unable  to  un- 
derstand on  what  theory  the  same  ques- 
tion should  be  again  adjudicated  upon 
averments  in  the  answer.  Code,  5  2389, 
provides  that  "if  suit  be  brought  in  a 
wrong  connty  it  may  there  be  prosecuted 
to  a  termination,  unless  the  defendant  be- 
fore answer  demand  a  change  of  place  of 
trial  to  the  proper  county. "  The  letter  of 
the  statute  requires  the  demand  for  a 
change  to  be  made  before  answer.  Appel- 
lee's position  is  that  by  the  motions  the 
demand  was  made  before  anBwer,butthat 
it  need  not  be  "disposed  of  before  answer. " 
The  demand  by  motion  was  disposed  of 
before  answer,  and  that  demand  was  no 
longer  a  subject  of  inquiry  in  the  case,  and 
the  investigation  after  answer  was  not 
on  the  motions,  but  on  the  averments 
of  the  answer.  Appellee  says  in  argument 
that  the  rulings  on  the  motion  were  right 
liecause  of  an  allegation  in  the  petition 
"that  the  defendant  wrongfully  detains 
possession  of  said  gelding  from  plaintiffs 
at  and  in  said  Hancock  county,  Iowa," 
and  that  the  allegations  of  the  petition 
could  not  be  controverted  by  affldavits, 
and  hence  that  the  question  could  proper- 
ly be  presented  by  averments  in  the  an- 
swer. The  only  possible  significance  of 
the  allegation  in  the  petition  was  as  to 
the  right  to  bring  the  suit  in  Hancock 
county.  It  was  an  unnecessary  averment 
to  plaintiffs'  right  of  recovery.  Code,  5 
8223,  prescribes  the  n^essary  averments 
in  an  action  to  recover  specific  personal 
property,  and  one  is  not  required  to  aver 
the  place  where  the  property  is  detained. 
It  is  unnecessary  to  allege  a  place  except 
when  it  forms  a  part  of  the  substance  of 
the  issue.  Id.  {  2708.  In  Jordan  v.  Ka\a- 
naugh,  63  Iowa,  152, 18  N.  W.  Rep.  851,  it 
is  held  that  facts  that  relate  only  to  the 
right  to  bring  a  suit  in  a  particular  coun- 
ty are  not  material  to  a  right  of  recovery, 
and  where  pleaded  the  defendant  is  not 
bound  by  them,  but  may,  on  a  motion  to 
change  the  place  of  trial,  show  by  evidence 
that  the  suit  is  brought  in  the  wrong 
county.  The  defendant  then  on  his  mo- 
tions had  the  rleht,  notwithstanding  the 
averments  in  the  petition,  to  prove  the 
facts  entitling  him  to  a  change  of  the  place 
of  trial.  But  further,  the  abstract  affirm- 
atively shows  that  on  the  trial  of  the  sec- 
ond motion  the  proofs  in  Its  support  and 
in  resistance  were  directed  to  the  particu- 
lar question  of  the  place  where  the  horse 


was  at  the  commencement  of  the  action. 
No  objection  appears  to  have  been  made 
by  plaintiffs  to  a  full  investigation  on  the 
motion  and  the  ruling  thereon  is,  to  our 
minds,  conclusive  of  the  question,  and  the 
motion  to  strike  from  the  answer  should 
have  been  sustained.  The  appeal  in  the 
case  is  from  the  two  orders,  and  not  from 
a  final  judgment.  On  the  appeal  from 
the  order  changing  the  venue  of  the  case 
the  action  of  the  court  is  reversed.  On 
that  overruling  the  motion  for  Judgment 
it  Is  affirmed. 


Abndt  y.  Hosford  et  &L 

(Supreme  Court  of  Iwoa.    May  21, 1891.) 

Rsviaw  ON  AppbaI/— AssioNHBifiT  or  Bbbohs— 
Spsoiai.  TmoMOB. 

1.  Wlierethe  tsots  stated  In  an  answer  do  not 
oonstitate  a  defense,  and  there  is  no  demurrer, 
and  a  verdict  Is  returned  for  the  defendants  on 
evidence  sustaining  the  averments  of  the  answer, 
and  there  is  no  motion  in  arrest  of  judgment, 
the  objection  that  the  facts  stated  and  proved  do 
not  constitnte  a  defense  cannot  be  raised  In  this 
court,  on  an  assignment  of  error  of  the  trial  court 
in  refusing  so  to  charge  the  lory.  Following 
Linden  v.  Oreen,  (loira,)  40  N.  w.  UOtt. 

2.  In  a  suit  oy  an  atbwney  for  services  ren- 
dered, where  other  attorneys  have  testified  to  the 
value  of  his  services,  it  is  not  error  to  charge: 
"Ton  are  not  concluded  by  the  statements  of  any 
or  all  the  attorneys, — ^that  is,  you  are  not  bound 
to  find  the  facts  to  be  as  they  have  testified,— 
bat  you  should  consider  their  evidence,  and  you 
should  consider  the  evidence  herein,  and  all  of 
IL  *  *  *  and  this  you  should  do  in  the  light 
of  yoar  own  common  knowledge. " 

8.  Where  special  findings  are  not  in  conflict 
with  the  general  verdict,  the  party  oon*laining 
of  the  general  verdict  is  not  prejudicea  by  the 
action  of  the  trial  court  in  setting  aside  the  spe- 
cial'findings. 

Appeal  from  district  court,  Harrison 
county ;  C.  H.  Lkwis,  Judge. 

Action  to  recover  an  amount  alleged  to 
be  due  for  services  rendered  by  plaintiff  as 
an  attorney.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  in  favor  of 
plaintiff.    He  appeals. 

Boiter  BroA. and  Cyrna  Andt,  for  appel- 
lant.   L.  Browa,  for  appellees.  - 

Robinson,  J.  The  plaintiff  claims  that 
he  rendered  services  as  an  attorney  for 
and  at  the  request,  and  for  the  benefit,  of 
Hattle  Hosford,  in  two  actions  specified, 
and  that  such  services  were  reasonably 
worth  the  sum  of  $400.  Judgments  were 
rendered  in  each  action  In  favor  of  Mrs. 
Hosford,  and  a  lien  Jur  the  amount  due  to 
plaintiff  was  secureil  in  the  manner  pro- 
vided by  section  216  of  tbe  Code.  For  the 
purpose  of  releasing  such  lien,  the  defend- 
ant Hattie  Hosford,  as  principal,  and  de- 
fendants Reuben  Newton  and  £.  Puddy, 
as  sureties,  executed  a  bond,  as  provided 
by  section  216of  tbe  Code,  which  was  duly 
approved  by  tbe  proper  clerk,  and  filed  in 
bis  office.  The  plaintiff  demands  Judg- 
ment on  the  bond,  and  also  generally  for 
the  amount  claimed.  Tbe  defendants  deny 
that  Mrs.  Hosford  is  Indebted  to  plaintiff 
in  any  sum  whatever,  and  alleges  that  the 
services  for  which  a  recovery  was  sought 
were  rendered  for  S.  H.  Cochran,  who  had 
been  fully  paid  for  them.  The  defendants 
Newton  and  Puddy  further  pleaded  that 
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they  were  induced  to  atgn  the  bond  in  suit 
by  virtue  ol  an  agreement  made  between 
plain  tiff  and  Mrs.  Hosford,  by  whlcli 
plaintiff  agreed  that  be  would  make  no 
charges  or  claim  against  Mrs.  Hosford  in 
the  cases  specified,  and  also  by  reason  of 
statements  made  to  them  by  plaintiff  at 
various  times  during  the  progress  of  tlie 
trials,  to  the  effect  that  the  services  be 
rendered  in  the  cases  were  for  the  benefit 
of  Cochran,  who  was  the  attorney  em- 
ployed to  take  charge  of  them,  and  with 
whom  he  exchanged  worls.  They  also  re- 
turned certain  special  findings.  A  motion 
for  a  new  trial  was  filed  by  plaintiff,  and 
overruled,  the  special  findings  were  net 
aside,  and  Judgment  was  rendered  in  fa- 
vor of  plaintiff  on  the  general  verdict. 

1.  At  the  proper  time  the  plaintiff  asked 
the  court  to  instruct  the  Jury  as  follows: 
**  (1)  The  incontrovertible  evidence  shows 
that,  if  any  conversation  ever  occurred  be- 
tween plaintiff,  .\rndt,  and  E.  Pnddy  and 
R.  Newton,  concerning  the  question  of 
Amdt's  appearing  free  of  charg^e,  it  oc- 
curred before  the  filing  of  plaintiff's  attor- 
ney's liens.  You  are  therefore  instructed 
not  to  consider  this  evidence,  as  the  same 
constitutes  no  defense  to  his  action  on  the 
bond.  f2)  The  only  questions  for  your 
determination  ore:  Was  plaintiff  em- 
ployed to  act  as  attorney  for  Mrs.  Hos- 
ford in  the  proceedings  referred  to,  and 
did  be  perform  service  for  her?  What 
were  the  services  of  plaintiff  reasonably 
worth?"  The  court  refused  to  give  these 
instructions,  and  charged  the  jury,  in 
effect,  that,  if  the  sureties  were  told  by 
plaintn  that  he  was  not  to  receive  any 
compensation  for  his  services  from  Mrs. 
Hosford.  and  executed  the  bond  relying 
upon  and  in  consequence  of  such  state- 
ments, the  plaintiff  could  not  recover  of 
them.  -Appellant  complains  of  this  action 
of  the  court,  and  Insists  that  no  estoppel 
was  proven;  that, when  the  bond  was  ex- 
ecuted and  filed,  the  sureties  l;new  that  he 
was  claiming  compensation;  and  that 
the  bond  was  in  terms  executed  for  the 
purpose  of  releasing  his  lien.  We  think  it 
is  true  that  the  facts  proven  do  not  consti- 
tute an  estoppel,  but  the  appellant  is  not 
in  condition  to  take  advantage  of  that 
fact.  The  proof  corresponds  with  and 
sustains  the  separate  answer  of  the  sure- 
ties. That,  taken  with  the  averments  of 
the  petition,  showed  that  the  alleged 
agreement  of  plaintiff  with  Mrs.  Hosford, 
and  his  statements  to  the  sureties,  were 
made  before  notice  ot^the  lien  was  given, 
and  that  the  bond  was  grlven  with  knowl- 
edge uf  the  claim  now  made  by  plaintiff. 
The  answer  of  the  sureties  was  therefore 
demurrable.  Plaintiff  did  not,  however, 
demur,  but  waived  the  defect  In  the  plead- 
ing by  going  to  trial  on  the  issues  the 
answer  presented.  He  did  not  file  a  mo- 
tlon.in  arrest  of  Judgment,  and  it  is  now 
too  late  for  him  to  urge  the  insufficiency 
of  the  pleading,  or  of  the  evidence  which 
tends  to  prove  its  averments.  See  Code, 
S§  2648, 2660, 2664;  Linden  v.  Green,  (Iowa,) 
46  N.  W.  Rep.  1108,  and  cases  therein  cited. 
I'he  rulings  of  the  court,  in  regard  to  the 
instructions  of  which  complaint  is  made, 
were  correct,  as  applied  to  the  pleadings 
and  evidence  In  this  case.  ■ 


2.  The  sixth  paragraph  of  the  charge  to 
the  Jury  is  as  follows:  "If  you  do  not  find 
from  a  preponderance  ofthe  evidence  here- 
in that  plaintiff  was  employed  by  Mrs. 
Hosford,  then  you  should  find  for  all  of 
the  defendants,  as  against  plaintiff;  but  if 
you  do  find  that  he  was  employed  by  Hat- 
tie  Hosford,  then  you  come  to  deteraiine 
from  the  evidence  therein  The  amount 
which  he  should  recover.  Yon  have  before 
you,  as  bearing  on  that  question,  the  tes- 
timony of  several  practicing  attorneys. 
You  also  have  before  yon  the  facts  aa  to 
what  was  done  by  Mr.  Arndt.  Yoa  are 
not  concluded  by  the  statement  of  any  or 
all  of  the  attorneys ;  that  is,  yon  are  not 
bound  to  find  the  fact  to  be  as  they  have 
testified,  but  yyu  should  consider  their 
evidence,  and  yon  should  also  consider  the 
evldenc;e  herein,  and  all  of  it,  showing 
what  plaintiff,  Arndt,  did  for  Mrs.  Hos- 
ford, the  time  by  him  employed,  and  the 
value  of  his  services  in  and  about  the 
suits,  fees  for  which  he  now  seeks  to  re- 
cover; and  this  you  should  do  in  the  light 
of  your  own  common  knowledge,  and 
from  all  the  evidence  before  you.  If  you 
find  plaintiff  should  recover,  award  bim 
that  amount,  and  that  only,  which  from 
the  evidence  herein  is  fair  and  reasonable 
compensation  for  the  work  actually  per- 
formed by  Arndt,  and  for  which  he  seeks 
to  recover."  The  appellant  urges  against 
this  portion  of  the  charge  objections  as 
follows:  "(1)  It  states  substantially  that 
the  attorneys  who  testified  were  not  of  a 
class  who  are  worthy  of  credit,  and  that 
the  Jury  are  not  bound  by  what  they  say. 
(2)  The  question  of  the  credibility  ol  at- 
torneys Is  made  so  prominent  as  to  create 
or  add  to  the  already  existing  prejudice 
against  them.  (8)  It  states  and  directs 
the  jary  to  base  their  verdict  on  their  own 
common  knowledge,  rather  than  upon 
evidence."  We  do  not  understand  that 
the  Jury  were  told  that  they  might  disre- 
gard evidence  given  in  the  case,  and  deter- 
mine the  amount  which  plaintiff  was  en- 
titled to  recover  by  facts  within  their  own 
knowledge;  but  they  were  told,  in  effect, 
to  consider  all  the  evidence  offered,  wheth- 
er given  by  experts  or  others,  and,  in  esti- 
mating its  proper  weight,  to  consider  it  In 
the  light  of  relevant  facts  commonly 
known.  The  conclusions  of  Juries  must  be 
drawn  from  the  evidence  submitted  for 
their  consideration,  and  not  from  particu- 
lar facts  within  their  private  knowledge. 
But  in  weighing  evidence  Jurors  most  be 
permitted  to  exercise  a  Judgment  foonded 
upon  the  common  knowledge  of  mankind. 
Head  v.  Hargrave,  105  U.  S.  45;  Stevens 
V.  aty  of  Minneapolis,  (Minn.)  43  N.  W. 
Bep.  844.  The  portion  of  the  charge  in 
question  was  applicable  to  the  facts  in 
this  case.  Mr.  Cochran  assumed  the  man- 
agement of  the  cases  in  which  Mrs.  Hos- 
ford was  interested,  drew  the  pleadings, 
prepared  them  for  trial,  and  conducted 
theui  in  court.  Plaintiff  rendered  some 
assistance  in  giving  advice,  preparing 
some  of  the  evidence,  and  in  other  ways, 
but  his  services  were  not  so  valuable  as 
were  those  of  Cochran.  The  testimony  of 
several  of  the  expert  witnesses  was  a^ven 
In  answer  to  hypothetical  questions, 
which  were  founded  in  part  only   npon 
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tacts  disclosed  by  the  record.  It  was 
therefore  necesBary  tor  the  jury  to  consid- 
er all  the  evidence  In  regard  to  services 
reDdered,  some  of  which  was  Riven  by 
non-expert  witnesses  in  fixing  the  amount 
of  compensation  to  which  the  plaintiff 
was  entitled. 

3.  The  ]nry  returned  four  special  find- 
ings. The  first  was.  In  substance,  that 
Mrs.  Hosford  did  not  employ  plaintiff  for 
hire  in  the  cases,  in  controversy ;  the  sec- 
ond was  that  his  services  were  not  ac- 
cepted under  an  agreement  that  he  should 
receive  no  compensation  therefor;  the 
third  was  that,  prior  to  tlie  execution  of 
the  bond  in  suit,  he  stated  to  Newton  and 
Puddy  that  his  services  wore  to  be  ren- 
«lered  without  charge;  and  the  fourth  was, 
that  the  persons  named  were  Induced  to' 
execute  the  bond  by  the  statements  so 
made  to  them.  These  special  findings  are 
not  In  conflict  with  the  general  verdict, 
but  are  In  harmony  with  It.  The  plain- 
tiff, therefore,  was  not  prejudiced  by  the 
action  of  the  court  in  setting  them  aside. 

4.  It  Is  claimed  that  the  verdict  was 
contrary  to  the  evidence.  The  jury  might 
have  found  for  plaintiff  for  a  larger  sum, 
no  doubt;  but  we  cannot  say  the  amount 
they  fixed  is  so  unsupported  by  the  evi- 
dence that  the  verdict  should  be  set  aside. 
The  judgment  of  the  district  court  is  af- 
firmed. 


McCk)NAHBT  T.  ORirrKT. 

(.Supreme  Covrt  cf  lotoa.    May  23, 189L) 

Bbxach  of  MABBUoa  PKOiasa  —  AssionairT  or 
Bbbors— Statute  of  Fiuudb. 

1.  Where  It  is  alleged  that,  at  the  time  of  a 
promise  to  marry,  the  man  was  in  delicate 
health,  and  performance  was  made  conditional 
on  his  recovery,  it  will  not  be  presumed  that  any 
considerable  delay  was  contemplated,  and  the 
petition  is  not  open  to  the  objection  that  the 
promise  averred  was  in  testraint  of  marriage. 

2.  Where  there  Is  no  demurrer  to  the  peti- 
tion, nor  a  motion  in  arrest  of  Judgment,  the  sof- 
flcienoy  of  the  facts  stated  to  constitute  a  cause 
of  action  cannot  he  raised  by  an  objection  to  the 
introdaotion  of  anv  testimony,  nor  by  a  motion 
entitled  a  "motion  lor  a  new  trial  and  in  arrest 
of  judgment, "  which  is  in  fact  an  ordinary  mo- 
tion tor  a  new  trial,  assigning  as  one  of  its 
grounds  tbe  overruling  of  the  objection  to  testi- 
mony.   Following  Amdt  v.  Bosford,  ante,  9SI. 

3.  A  promise  by  a  man  to  marry  when  he  re- 
covers his  health  is  not  a  promise  not  to  be  per- 
formed within  a  year,  within  the  statute  of 
frauds. 

4.  Though  seduction  is  not  charged  in  the 
petition,  it  Is  competent  for  the  plaintiff  to  cor- 
roborate her  testimony  to  the  promise  by  testify- 
ing that  she  had  repeatedly  had  sexual  inter- 
course with  the  defendant,  who  told  her  that  it 
was  neoessary  to  his  health,  and,  in  view  of  the 
onderstanding  between  them,  it  was  her  duty  to 
submit  to  him,  and  not  wrong  for  her  to  do.  so. 

6.  In  a  former  suit,  the  promise,  alleged  was 
that  the  defendant  would  marry  the  plaintiff  if 
he  married  anyone.  The  plaintiff  testified  posi- 
tively in  the  present  suit  that  the  defendant 
Somised  to  marry  her  as  soon  as  he  recovered 
a  health;  that  he  afterwards  said  he  intended 
to  matry  her  if  he  married  any  one;  and  that  in 
the  first  suit  this  was  declared  on  as  the  promise, 
through  the  mistake  of  her  attorney.  Bhe  also 
testified  to  a  number  of  facts  tending  to  prove 
the  promise,  none  of  which  were  contradicted  by 
the  defendant.  Held,  that  the  evidence  was 
snffloient  to  sustain  a  verdict  for  the  plaintllt 


Appeal  from  district  court,  Woodbaiy 
county. 

Action  to  recover  damages  for  a  breach 
of  promise  of  marriage.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  In  fa- 
vor of  plaintiff.    The  defendant  appeals. 

S.  M.  Mamb  and  C.  L.  Wright,  for  ap- 
pellant.  JOhn  N.  Weaver  and  T.  J.  King, 
for  appellee. 

RoBTNSON,  J.  The  petition  alleges  th«t 
on  or  about  the  15th  day  of  April,  1887, 
the  plaintiff  and  defendant  entered  Into  an 
agreement,  by  virtue  of  which  defendant 
was  to  marry  the  plaintiff;  that  at  that 
time  defendant  was  in  a  delicate  condition 
of  health,  and  the  performance  of  the 
agreement  was  made  to  depend  upon  his 
restoration  to  health,  so  that  the  mar- 
riage would  be  expedient,  and  he  could 
perform  his  agreement;  that  defendant 
recovered  his  health,  but  Ignored  bh> 
agreement,  and  on  tbe  28d  day  of  Octo- 
ber, 1888,  married  another  woman.  The 
answer  denies  the  alleged  agreem^t. 
The  verdict  was  for  the  sum  of  $3,600,  and 
Judgment  was  rendered  for  that  amount, 
and  costs. 

Tbe  appellant  contends  that  the  agree- 
ment of  marriage  set  out  In  the  petition 
is  conditional,  uncertain,  and  indefinite; 
that  defendant  is  alleged  to  have  been  "in 
a  delicate  and  precarious  condition  of 
health  "  at  tbe  time  it  was  made;  that,  in 
case  defendant  had  not  been  restored  to 
health,  it  would  have  required  plaintiff  to 
wait  until  bis  death,  before  she  could  have 
contracted  a  marriage  with  another;  that 
such  a  promise  would  be  a  restraint  upon 
marriage,  and  its  performance  uncertain, 
and  ther^ore  that  it  would  be  void. 
Whether  that  claim  is  well  founded  need 
not,  perhaps,  bo  determined.  The  agree- 
ment criticised  was  fully  disclosed  by  the 
petition,  and,  if  defendant  thought  it  In- 
HufScient,  it  was  bis  privilege  to  attack  It 
bydemorrer.  He  failed  to  do  so,  however, 
and  did  not  make  the  alleged  defect  tbe 
ground  of  a  motion  in  arrest  of  Judgment. 
A  motion  was  filed,  which  Is  entitled  a 
"motion  for  a  new  trial  and  ^n  arrest  of 
Judgment,"  but,  in  affect,  it  was  an  ordi- 
nary motion  for  a  new  trial.  One  of  the 
grounds  on  whi(b  It  was  based  Is  the  al- 
leged error  of  the  court  In  permitting 
plaintiff  to  Introduce  evidence  to  sustain 
the  agreement,  for  tbe  reason  that  It  was 
void ;  but,  as  the  petition  bad  not  been 
attacked  In  the  manner  provided  by  stat- 
ute, tbe  court  had  a  right  to  assume  that 
tbe  alleged  defect  was  waived,  and  prop- 
erly admitted  the  evidence  to  which  the 
motion  referred.  We  are  of  the  opinion 
that  the  objection  now  made  to  the  suffi- 
ciency of  the  petition  was  waived.  Linden 
V.  Green,  (Iowa),46N.W.Kep.  1108;  Amdt 
T.  Hosford,  ante,  981,  (decided  at  present 
term.)  But  if  It  be  conceded  that  defend- 
ant has  not  waived  the  right  to  makStthe 
objections  now  urged,  and  it  be  deter- 
mined on  the  merits,  tbe  same  result  must 
be  reached.  The  petition  does  not  sliow 
that  the  health  of  defendant  was  perma- 
nently impaired  when  the  agreement  in 
question  was  made,  nor  that  its  perform- 
ance was  likely  to  be  delayed  unreasona- 
bly.   On  tbe  contrary.  It  may  properly  be 
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Inferred  from  the  facta  stated  that  the  Im- 
pairment was  reaaraed  ae temporary, and 
that  the  condition  was  reaRonable  and 
proper.  The  fact  that  defendant  had  ao 
far  recovered  his  health  an  to  be  able  to 
enter  into  the  marriage  relation  with 
plaintiff  before  he  married  another  woman 
la  stated.  Theevldence  aubmttted author- 
ized the  jury  to  find  that  the  avermentH  of 
the  petition  were  fully  auatained,  and  that 
there  was  nothing  in  the  circumatancea 
under  which  the  agreement  was  entered 
into  to  jnatlfy  the  conclualon  that  the  par- 
ties to  it  contemplated  any  conalderable 
delay  In  carrying  It  into  effect.  See  1 
Walt.  Act  &  Def.  734. 

2.  It  la  said  that  the  agreement  la  void 
becauae  within  the  statute  of  frauds.  The 
time  within  which  it  was  to  be  performed 
was  not  specified.  Nothing  was  aald  or 
done,  however,  when  it  waa  entered  Into 
from  which  the  inference  can  be  drawn 
that  it  waa  not  to  be  performed  within 
one  year.  It  waa  not,  therefore,  within 
tbeatatnte.  Land  Co.  v.  Walker. 3U Iowa. 
411:  Hee  Burnhani  v.  Corawell.  68  Amer. 
Dec.  533,  note  2. 

3.  Plaintiff  waa  permitted  to  teatlfy  to 
having  had  sexual  intercourse  with  de- 
fendant on  numerouB  occaalona.  Such  In- 
tercoorse  was  uot  charged  in  the  plead- 
ings, and  defendant  iuaista  that  evidence  in 
regard  to  it  waa  erroueously  admitted. 
The  court  instructed  the  Jury  that  auch 
evidence  could  not  be  considered  in  aggra- 
vation of  damages.  Appellant  contends 
that  it  waa  incompetent  to  prove  the 
agreement  in  controversy.  It  must  be  ad- 
mitted that  proof  of  such  Intercourse 
aloue  would  not  be  sufficient,  but  a  con- 
tract of  marriage  la  not  necessarily  ex- 

gretiaed  in  words  only.  It  may  be  shown 
y  the  unequivocal  conduct  of  the  partlea, 
their  actions  towarda  each  other,  and  in 
various  waya.  Royal  v.  Smith,  40  Iowa, 
617;  Thuraton  v.  Cavenor,  8  Iowa,  161; 
Burnbam  v.  Comwell,  68  Amer.  Dec.  638, 
note.  The  plaintiff  had  testified  to  differ- 
ent conversations  between  herself  and  de- 
fendant, In  which  the  subject  of  their  mar- 
riage waa  mentioned  in  auch  a  manner  as 
to  Justify  the  belief  that  it  was  under- 
stood by  both  parties  that  it  waa  to  take 
place.  By  means  of  that  understanding, 
ana  bia  words  and  conduct,  the  defendant 
bad  acquired  a  controlling  influence  over 
plaintiff.  He  assured  her,  in  effect,  that 
Bexaal  intercourse  was  necessary  to  his 
health;  that,  in  view  of  the  understanding 
between  them,  it  was  her  duty  to  submit 
to  him;  and  that  it  was  not  wrong  for 
her  to  do  so.  Defendant  bad  paid  plain- 
tiff marked  attentions  for  some  months 
before  the  time  when  she  claims  their  en- 
gagement took  place,  under  such  circum- 
stances  as  to  justify  the  belief  that  his 
course  was  prompted  by  matrimonial  de- 
alrea.  The  plaintiff  testified  positively  to 
thepnaking  of  a  marriage  contract.  We 
think  It  fair  to  presume  that  a  woman 
will  yield  her  virtue  more  readily  to  a 
man  to  whom  ahe  is  engaged  tu  be  mar- 
ried than  to  another.  It  is  a  matter  of 
common  know  ledge,  shown  by  the  records 
of  our  courts,  that  of  the  women  whoaur- 
mnder  their  chastity  a  large  proportion, 
If  not  a  majority,  do  ao  under  promiae  of 


marriage.  We  therefore  conclude  that  the 
evidence  in  controversy  waa  properly  ad- 
mitted, aa  tending  to  corroborate  the 
claim  of  plaiutiO  as  to  the  promise  of  de- 
fendant. 

4.  Among  other  declarations  of  defend- 
ant to  which  plaintiff  testified  waa  one  to 
the  effect  that  he  intended  to  marry  her  if 
he  married  any  one.  In  a  petition  filed  In 
a  case  commenced  in  the  state  of  Nebras- 
ka, ahe  had  stated  that  to  be  her  agree- 
ment with  defendant.  Several  witnesses 
who  knew  the  parties  well,  and  bad  ob- 
served their  conduct,  testified  that  they 
had  not  seen  any  evidence  of  courtship. 
Much  stress  is  placed  upon  these  facts,  aa 
showing  that  there  was  no  onconditlonal 
agreement  of  marriage  between  the  par- 
'ties.  But  plaintiff  testifies  positively  to 
a  promise  of  defendant  to  marry  her,  and 
to  words  and  acts  from  which  such  a 
promise  may  properly  be  inferred.  She 
explains  that  the  statement  of  defendant 
which  we  have  recited  was  made  some 
time  after  the  contract  of  marriage  was 
entered  Into,  and  that  It  was  stated  to  be 
the  agreement  in  the  petition  filed  In  Ne- 
braska, through  a  misunderstanding  of 
her  attorney.  She  testified  to  numerous 
facts  which  tended  to  prove  that  the 
agreement  waa  what  ahe  claims  it  to  have 
been,  none  of  which  are  denied  by  defend- 
ant. He  was  called  as  a  wltnena  by  plain- 
tiff as  to  the  property  he  owned,  but  tes- 
tified in  regard  to  nothing  else  which  was 
material.  The  evidence,  although  not 
strong,  was  sufficient  to  authorize  the  ver- 
dict returned,  and  we  do  not  think  it  Is 
contrary  to  the  charge  given  to  the  jury. 
The  Judgment  of  the  district  court  is  il- 
flrmeU. 


Craio  v.  Plunkett. 

(Supreme  Court  of  Iowa.    May  30,  1891.) 

iNTOxioATiiro  Liquor— ImuROTioN—BviDavaa. 

Where,  under  an  Injunction  to  restrain  the 
maintenance  of  a  liquor  nuisance,  it  appeared 
that  defendant  was  a  practicing  physician,  and 
kept  a  drug-store,  but  that  he  had  no  authority  to 
sell  intoxicating  liquor  for  any  purpose,  and  three 
witnesses  testify  to  the  purchase  from  him  of  al- 
cohol in  small  quantities,  and  the  defendant  de- 
nies one  sale,  admits  one,  bat  says  that  it  was 
for  the  purpose  of  mixing  a  liniment,  and  does  not 
distinctly  deny  the  other  sale,  and  there  was 
other  evidence  that  defendant's  place  had  the  re- 

§ute  of  being  a  place  where  liquorwas  sold,  a 
ecree  granting  the  injunction  was  not  error. 

Appeal  from  district  court,  Des  Moines 
county;  Charlks  H.  Phklpb,  Judge. 

The  petition  alleges  that  the  defendant 
was  the  owner  of  a  certain  lot  and  build- 
ing, and  that  he  kept  and  maintained  up- 
on said  premises  "a  place  for  the  sale  of 
intoxicating  liquors  as  a  beverage,  and 
defendant  has  sold  and  rontinnes  to  sell 
intoxicating  liquors  at  said  place  as  a  bev- 
erage,"  asking  abatement  of  the  nui- 
sance, and  that  an  injunction  iRBfe.  De- 
fendant anawered,  denying  generally,  and 
the  case  was  tried  to  the  court,  and  decree 
entered  d1t<mlB8lng  the  petition  and  ren- 
dering judgment  against  plaintiff  for  costs, 
from  which  he  appeals. 

\ewaian  &  Blake,  for  appellant.  W.  B. 
Culbertsoa,  for  appellee. 
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Given,  J.  1.  The  only  qnestlon  in- 
volved la  whether  under  the  evidence  thn 
court  Bhuuld  uot  huve  (oand  for  tlie  plain- 
titi.  Defendant  was  a  practicing  physi- 
cian, and  liept  a  drag-store :  but  it  is  nut 
claimed  that  he  had  authority  to  sell  in- 
toxicating liquors  for  any  purpose.  Three 
witnesses  each  testify  to  having  par- 
cbased  a  small  quantity  of  alcohol  from 
the  defendant.  The  defendant,  in  his  tes- 
timony, denies  having  sold  alcohol  to  one 
of  the  witnesses :  admits  the  sale  to  an- 
other, but  says  it  was  for  the  purpose  of 
mixing  a  liniment;  and  does  not  distinct- 
ly deny  the  other  sale.  There  was  also 
testimony  tending  to  show  that  defend- 
ant's place  was  reputed  as  being  a  place 
where  Intoxicating  liquors  were  sold. 
Defendant  seems  to  rely  upon  the  mitigat- 
ing circumstances  under  .which  and  the 
purposes  for  which  the  sales  were  made, 
and  that  the  alcohol  was  nut  sold  "as  a 
beverage"  as  charged.  The  defendant  not 
having  authority  to  sell  to  any  person  fur 
any  purpose,  the  circumstances  and  pur- 
poses cannot  be  a  Justification.  The 
charge  that  the  liquors  were  sold  as  a 
beverage  is  mere  surplusage,  the  defendant 
being  alike  liable  whether  the  sales  were 
lor  that  purpose  or  any  other.  Wb  think 
It  very  clear  that  the  allegations  of  the 
petition  were  fully  sustained,  and  that  a 
decree  should  have  been  entered  as  prayed; 
therefore  the  decree  of  the  district  court  is 
reversed,  and  decree  will  be  entered  for 
plaintiff  asprayed,  including  an  attorney's 
lee  for  plaintlR's  attorney  of  f  50  fur  serv- 
ices in  the  district  court.    Reversed. 


In  re  Cabman's  Will. 

(Supreme  Court  of  Iowa.    May  SO,  1891.) 
Pkobatino  Will— Contest— LiABiLiTT  for  Costs. 

1.  Under  Code  Iowa,  %%  2888,  assg,  it  is  the 
duty  of  ooe  having  possession  of  a  paper  purport- 
ing to  be  the  last  will  of  a  decedent  to  produce 
and  file  the  same  for  probate,  and,  in  the  event 
of  a  contest  which  is  determined  adversely  to  Vba 
will,  he  is  not  personally  liable  for  the  costs,  in 
the  absence  of  a  showing;  of  bad  faith,  or  that 
the  will  was  procured  oy  his  undue  influence, 
and  they  are  properly  taxed  afainst  the  estate. 

3.  The  fact  that  the  Judge  In  vacation  direot- 
«d  the  clerk  how  to  tax  the  costs  is  not  sufficient 
ground  for  interfering  with  the  judgment,  if  they 
were  taxed  to  the  proper  party. 

Appeal  from  district  court,  Jackson 
county;  William  F.  Bkanxan.  Judge. 

E.  B.  Allen  and  Charles  P.  Carman,  ex- 
ecutors of  the  last  will  of  Juliette  Carman, 
deceased,  filed  their  petition  to  vacate  and 
set  aside  a  certain  Judgment  for  costs 
against  the  estate.  The  demurrer  to  the 
petition  was  sustained,  and  the  petition 
dismissed.    Fetltioners  appeal. 

D.  A.  Wj'ntoop,  for  appellants.  EUla  & 
McCoy,  for  appellee. 

Given, J.  1,  The  petition  shows  that  de- 
ceased left  as  her  only  surviving  children 
and  heirs  Maria  J.  Seaward  and  Charles  P. 
Carman;  that  Maria  J.  Seaward  offered 
for  probate  an  Instrument  in  writing 
purporting  to  be  the  last  will  of  deceased, 

wherein  one was  named  as  executor; 

that  Charles  P.  Carman  made  contest  nn 
the  grounds  of  incapacity  of  the  deceased 


to  make  a  will,  and  of  undue  influence  ex- 
ercised by  Maria  J.  Seaward.  The  case 
was  tried  to  a  jury,  and  a  general  verdict 
in  favor  of  contestant.  Prupuneut  Maria 
J.  Seaward  appealed  to  this  court,  and 
the  Judgment  of  the  district  court  was 
affirmed.  43  N.  W.  Rep.  542.  In  vacation 
following  the  term  at  which  trial  was  had 
In  the  district  court  the  Judge  whu  presid- 
ed directed  the  clerk  to  enter  Judgment  for 
and  tax  the  costs  to  the  estate,  which  was 
done,  but  the  question  of  costs  was  not 
discussed  on  the  appeal.  Following  the 
afllrmance,  another  instrument  -was  pre> 
sen  ted  and  probated  as  the  last  will,  in 
which  petitioners  are  named  as  executors. 
2.  The  first  question  to  be  considered  is 
whether  the  costs  were  properly  taxed 
to  the  estate.  Maria  J.  Seaward  had 
possession  of  an  instmmeut  purport- 
ing to  be  the  last  will  of  the  <^ceased, 
and  It  was  her  duty  to  produce  and  file 
the  same  with  the  clerk,  as  required  by 
section  2388  of  the  Code;  and  for  failing 
slie  was  liable  to  imprisonment  under  sec- 
tion 2»39.  The  probating  of  the  will  must 
always  be  attended  with  some  expense  be- 
fore it  is  adjudged  the  last  will  of  the  tes- 
tator. TJie  witnesses  to  the  will  must 
attend  and  testify,  and  ai-e  entitled  to 
their  fees,  which  certainly  should  not  be 
charged  to  the  person  who  produced  and 
filed  the  will.  Such  expense  is  chargeable 
to  the  estate.  Yet  in  that  case  the  estate 
is  no  more  a  party  to  the  proceeding  than 
this  estate  was  in  the  matter  in  which  the 
Judgment  was  rendered.  In  Meeker  v. 
Meeker,  74  Iowa,  352,  87  N.  W.  Rep.  773, 
it  is  said:  "But  it  is  the  duty  of  au  ex- 
ecutor to  probate  the  will  of  his  testator, 
and  he  should  not  be  held  personally  lia- 
ble fur  costs  in  the  absence  of  a  showing 
of  bad  fnith  or  the  like. "  Under  the  sec- 
tion we  have  referred  to  it  was  equally 
the  duty  of  Maria  J.  Seaward  to  produce 
this  will  for  probate.  It  is  further 
said  lu  Meeker  v.  Meeker :  "  It  is  possible, 
if  the  verdict  had  been  based  on  undue  In- 
fiuence  exercised  by  them,  they  should  be 
required  to  pay  the  costs.  But  the  verdict 
was  general,  and  an  examination  of  the 
evidence  leaves  little  doubt  that  it  was 
founded  upon  a  want  of  testamentary 
capacity  in  the  decedent. "  We  cannot  say 
that  the  verdict  in  this  Instance  was  based 
upon  und lie  Influence  charged,  and  there- 
fore should  not  charge  costs  to  the  pro- 
ponent. The  fact  that  the  Judge  in  vaca- 
tion directed  the  clerk  how  to  tax  the 
costs  is  not  sufficient  ground  for  interfer- 
ing with  the  Judgment  if  the  costs  were 
taxed  to  the  proper  party.  We  do  not 
discover  any  sufficient  grounds  stated  in 
the  petition  for  disturbing  this  Judgment, 
and  do  not,  therefore,  determine  whether 
the  petitioners  have  proceeded  properly 
or  not.  We  think  the  Judgment  of  the 
district  court  should  be  affirmed. 


Bdbdbn  et  aJ.  v.  Knioh^. 

(Supreme  Court  of  Iowa.    May  88, 1891.) 

Statute  or  Fkauds— Pleadino. 

1.  la  pleading  a  contract  within  the  statute  of 
frauds,  facts  must  be  stated  taking  the  contraot 
out  of  the  statute,  or  the  pleading  will  be  de- 
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marrable.  Following  BabcookV.  Heek,  a  Iowa, 
1S7. 

2.  Code  Iowa,  %i  8088,  8664,  provide  tbat  con- 
tracts for  the  creation  or  transfer  of  any  interest 
in  land,  except  leases  for  not  more  than  one  year, 
■hall  be  in  writing.  Section  3666  provides  that 
those  sections  shall  not  apply  when  the  purchase 
money,  or  any  part  thereof,  nas  been  received  by 
the  vendor,  or  when  the  vendee  has  talcen  and 
held  possession  under  the  contract.  Held,  that 
a  lease  for  more  than  a  year  was  not  taken  ont  of 
the  statute  by  part  performance. 

8.  A  tenant  for  a  year  held  over.  The  land- 
lord testified  that  it  was  under  an  oral  lease  for 
a  second  y^ar.  The  tenant  testified  that,  in  con- 
sideration of  his  seeding  part  of  the  land  in 
grass,  which  he  did,  he  was  to  have  the  land  for 
three  more  years  instead  of  one.  Held,  that  It 
was  not  error  to  direct  a  verdict  for  plaintiff,  as 
the  part  payment  of  the  rent  did  not  take  the 
lease  out  of  the  statute,  and  that  there  was  no 
evidence  of  a  tenancy  at  will  entitling  the  ten- 
ant to  80  days'  notice  to  quit. 

Appeal  from  district  court,  Batler  eonn- 
ty ;  J.  C.  8HBBW1N,  Jad^e. 

This  is  an  action  for  the  poBsessIon  of  a 
farm.  It  was  commenced  and  tried  be- 
fore a  Justice  of  tlie  peace,  and  there  was 
a  Judgment  for  the  defendant.  The  piain- 
ti&8  appealed  to  the  district  court,  where 
a  trial  was  had,  which  resulted  in  a  Judg- 
ment for  the  plaintiffs.  Defendant  ap- 
peals. 

BemenwayA Grundy  and  Frank  Siagen- 
fblter,  fof  appellant.  Ellis  &  Ellla,  tor  ap- 
pellees. 

itoTiiBocK.  J.  1.  It  Is  conceded  that  the 
defendant  was  in  posseselon  of  the  farm 
as  a  tenant  under  a  written  lease  for  one 
year  from  the  lat  day  of  December,  1887. 
It  is  claimed  by  the  plaintiffs  that  the 
lease  was  extended  for  one  year  by  a  ver- 
bal agi-eement,  and  that  this  extension  of 
the  lease  expired  on  the  1st  day  of  Decern- 
ber,  1889,  and  that  the  defendant  wrong- 
fully held  over  after  that  time,  and  notice 
to  quit  the  premises  and  deliver  the  pos- 
session was  served  on  the  defendant  on 
the  11th  day  of  that  month.  The  action 
was  commenced  on  the  BOth  day  of  the 
same  month.  The  defendant  tiled  an  an- 
swer before  the  Justice  of  the  peace,  the 
third  count  of  which  is  as  follows:  "For 
further  answer  and  defense,  defendant 
averd  that  on  the  26th  day  of  September, 
1888,  the  defendant  and  said  George  Bur 
den  entered  Into  a  verbal  agreement,  by 
the  terms  of  which  defendant  leased  said 
land  for  the  term  of  three  years  from  De- 
cember 1, 1888,  for  rent  of  f  176  per  year, 
payable  one-balf  October  1st,  and  one-halt 
December  1st,  of  each  year;  and  in  addi- 
tion to  paying  said  yearly  rent,  and  as 
a  consideration  for  said  three-years  lease, 
defendant  was  to  seed  down  certain  land 
that  had  been  cultivated,  and  was  not 
good  for  corn  and  oats,  being  abont  20 
acres.  That  said  seeding  was  to  be  done 
In  the  spring  of  1889.  That  he  has  fully 
performed  said  agreement  In  every  re- 
spect, and  has  seeded  down  and  gut  into 
grass  said  land,  and  that  the connideration 
tor  said  seeding  was  that  defendant  was 
to  have  the  lease  thereof  for  three  years, 
as  herein  stated.  It  was  further  agreed 
between  said  parties  that,  if  said  land 
was  sold  by  said  Burden  during  the  three- 
years  term,  defendant  was  to  surrender 


possession  of  the  premises  the  December 
following  the  sale  thereof,  and  said  Bar- 
den  was  to  pay  defendant  for  fuch  seed- 
ing. That  neither  said  Burden  nor  his  rep- 
resentatives hare  sold  said  land,  nor  have 
they  paid  for  such  seeding.  That  on  the 
iHt  day  of  December,  1888,  defendant  did 
take  possesslou  of  said  leased  land  ander 
said  verbal  lease,  and  has  held  the  same 
thereunder  ever  since,  and  now  holds  the 
same  and  possession  of  the  same  under 
and  by  virtue  Thereof. "  The  plain tifib  re- 
plied to  the  answer  by  a  general  denial. 
After  the  cause  was  appealed  to  the  dis- 
trict court,  the  reply  was  withdrawn,  and 
the  plaintiffs  demurred  to  the  third  connt 
of  the  answer  upon  the  ground  that  the 
same  alleged  a  verbal  agreement  for  the 
lease  of  the  land  for  a  longer  period  than 
one  year,  and  that  said  agreement  is  with- 
in the  statute  of  frauds.  The  demurrer 
was  sustained.  The  cause  was  tried  to 
a  Jury.  The  plaintiffs  Introduced  evi- 
dence  tending  to  show  that  the  lease  was 
extended  by  a  verbal  agreement  for  one 
year,  and  the  defendant  Introduced  evi- 
dence tending  to  show  that  the  extensioo 
was  for  three  years.  All  of  the  defend- 
ant's evidence  on  this  question  was  strick- 
en out  upon  motion  of  the  plaintiffs,  and 
the  Jury  was  Instructed  to  return  a  verdict 
for  the  plaintitts. 

Section  3668  of  the  Code  provides  that, 
"except  when  otherwise  especially  provid- 
ed, no  evidence  of  the  contracts  enumerate 
ed  In  the  next  succeeding  section  Is  compe- 
tent, unless  It  be  In  writing,  and  signed  b/ 
the  party  charged,  or  by  his  lawfully  au- 
thorixed  agent."  It  is  conceded  that  a 
verbal  lease  for  more  than  one  year  Is 
within  the  provisions  of  the  next  section. 
It  is  claimed  in  behalf  of  appellant  that 
the  demurrer  should  have  been  over- 
ruled, because  by  demurring  the  plislntifls 
admitted  the  averments  of  the  answer, 
and  It  is  provided  In  sections  8366  and 
3867  of  the  C!ode  that  contracts  within 
the  statute  may  be  enforced  when  orally 
made,  if  admitted  in  the  pleadings  or 
proven  bythe  testimony  of  the  party  de- 
fendant. We  think  this  is  a  mistaken  view 
of  the  Issue  raised  by  a  demurrer.  It  is 
useless  to  discuss  this  question.  In  the 
case  of  Babcock  v.  Meek,  45  Iowa,  137,  It  Is 
held  that  u  party  claiming  under  a  coo- 
tract,  within  the  statute  of  frauds,  ahoold 
aver  facts  necessary  to  take  It  out  of  the 
statute,  or  the  pleading  will  be  vulnera- 
ble to  a  demurrer.  That  case  has  been 
followed  and  adhered  to  as  a  rule  oT  prac- 
tice in  the  trial  courts,  and  we  discover 
no  reason  for  overruling  it. 

2.  It  is  claimed  that  the  case  Is  taken 
out  of  the  statute  because  the  answer 
sets  up,  and  the  evidence  showed,  that 
the  defendant  had  seeded  about  20  acres 
In  grass,  which  was  part  payment  of  the 
rent  for  three  years.  It  was  held  In 
Thorp  V.  Bradley,  76  Iowa,  60,  39  N.  W. 
Rep.  177,  that  part  performance  of  an  oral 
lease  within  the  statute  of  frauds  is  not 
suf&clent  to  take  it  out  of  the  statute. 
See,  also.  Hunt  v.  Coe,  15  Iowa,  197. 
This  point  needs  no  further  consideration. 

8.  It  is  contended  that  even  If  the  de- 
murrer was  properly  sustained,  and  the 
evidence  of    the    verbal  lease  lor   three 
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years  rigbtly  withdrawn  from  the  ]nry,  it 
was  error  to  direct  a  verdict  for  the  plain- 
titlB,  t>ecaoBt>,  ander  the  other  evidence  lu 
the  case,  the  ]ary  would  have  been  war- 
ranted In  fiudinK  that  the  defendant  was 
in  poBnemion  as  tenant  at  will,  and  that, 
as  SO  daya'  notice  to  qolt  was  not  given, 
lie  could  not  be  oneted  from  the  posues- 
Blon.  V^e  do  not  think  tbia  pouitlon  is 
well  taken.  It  ia  plainly  shown  by  the 
pleadings  and  the  evidence  that  the  de> 
tendant  was  not  a  tenant  at  will.  Ue 
was  either  a  tenant  for  one  year,  as 
claimed  by  the  plaintiffs,  or  tor  three 
years,  as  claimed  by  the  defendant.  There 
was  no  evidence  upon  which  to  base  a 
flndintr  that  the  tenancy  was  at  will. 

The  Judgment  of  the  district  court  will 
be  affirmed. 


Zftii.ER  r.  Pbcenix  Ins.  Co. 

(Supreme  Court  of  Iowa.    May  22, 186L)    • 

RkNBWAI.  of  iHSUBANCa  POUGT  —  VKttUXt  Of 

Pbbmiuk. 
A  flre  insmranoe  poliqy  provided  that  the 
company  should  not  be  liable  by  virtue  of  the 
policy,  or  any  renewal  thereof,  until  the  premi- 
um had  been  actually  paid.  It  had  been  the  ous- 
tom  of  the  a^ent  to  make  out  renewals,  deliver 
them,  and  collect  the  premium.  Ten  dais  befcre 
tlie  policy  «xpired  the  insnrAd  asked  the  agent 
to  attend  to- its  renewal,  and  tke  prtnniaed  to  do 
■o.  Nothing  more  was  done  until  the  property 
was  burned,  six  months  afterwards.  Held,  that 
the  agent  had  not  waived  prepayment  of  the  pre- 
mium, and  the  insurance  company  could  not  be 
oompelled  to  issue  the  renewal. 

Appeal  from  district  court,  Jones  coun- 
ty; J.  H.  Preston,  Judge. 

Action  in  equity  to  compel  defendant  to 
issue  a  renewal  of  a  certain  policy  of  insur- 
ance against  loss  by  fire,  and  forjudgment 
thereon.  Plain  tiO  alleges  in  tiis  petition 
that  be  wau  the  holder  of  a  policy  of  in- 
surance upon  a  stock  of  merchandise  at 
Oxford  Junction  against  loss  by  fire  in  the 
sum  of  $2,000,  which  policy  expired  August 
27,1888;  that  about  the  17th  day  of  Au- 
gust, 1888,  plaintiff  informed  G.  R.  Moore, 
defendant's  agent  at  that  place,  that  the 
policy  would  expire  on  the  27th,  and  re- 
quested a  renewal  of  the  same ;  that  de- 
fendant, through  said  agent,  agreed,  in 
consideration  of  f  28,  to  be  paid  by  plain- 
tiff, to  continue  and  renew  said  policy  for 
one  year;  that,  relying  on  such  promise, 
plaintiff  procured  no  other  insurance,  and 
was  at  all  times  ready  to  perform  his 
promise;  thaton  the  5th  day  of  February, 
1889,  the  property  was  totally  destroyed 
by  flre;  that  within  30  days  thereafter 
plaintiff  notified  defendant  of  the  loss; 
that  defendant  refused  to  adjust  said  loss; 
and  that  it  was  by  reason  of  the  negli- 
gence of  the  defendant  that  plaintill  was 
not  in  possession  of  the  renewal.  Plaintiff 
prays  that  defendant  be  coiupelled  to  is- 
sue the  renewal,  and  tha*  plaintiB  have 
Judgment  for  $2,000  and  interest.  A  copy 
of  the  policy  is  attacbed.  The  defendant 
answered,  admitting  tbe  issuing  of  the 
policy,  denying  the  loss,  admitting  notice 
of  loss,  atad  refusal  to  adjust,  denying  lia- 
bility, and  denying  that  plaintiff  is  entitled 
to  any  relief.  For  further  answer  and  de- 
fense the  defendant  sets  out  a  provision  in 
the  pulley  that  defendant  shall   not  be 


liable  thereon  until  tbe  premium  therefor 
be  actually  paid,  and  that  agents  of  the 
company  have  no  authority  in  any  man- 
ner or  by  any  act  to  waive,  alter,  modify, 
or  strike  from  or  change  any  of  the  condi- 
tions or  restrictions  of  the  policy,  "except 
by  distinct,  speciflc  agreement,  clearly  ex- 
pressed and  Indorsed  hereupon,  and  signed 
by  the  agent  making  it."  Defendant  al- 
leges that  no  premium  was  paid  by  plain- 
tiff for  a  renewal,  nor  receipt  given  as  pro- 
vided in  the  policy,  and  that  the  policy 
had  expired  long  before  the  loss.  Defend- 
ant prays  that  plaintiff's  petition  be  dis- 
missed. The  case  was  tried  to  the  court, 
and  decree  entered  in  favor  of  the  plaintiff 
for  f3,000,  with  interest.  Defendant  ap- 
peals. 

C.  J.  Deaeofl,  for  appellant.  Wm.  Q. 
Thompson  and  Sam  P.  Milea,  for  appellee. 

OiVBN.  J.  1.  We  first  inquire  whether 
the  defendant  did  through  its  agent,  G.  R. 
Moore,  agree,  in  consideration  of  f  28,  to 
be  paid  by  plaintiff,  to  continue  said  policy 
by  renewal  for  the  term  of  one  year.  It  is 
clear  that  there  could  be  no  renewal  of  the 
policy  until  the  premium  was  paid,  orthat 
clause  in  the  policy  waived  which  pro- 
vides that  the  company  shall  not  be  liable 
by  virtue  of  the  policy,  or  any  renewal 
thereof,  until  the  premium  therelor  tte  act- 
ually paid.  There  Is  no  dispute  as  to 
what  took  place  concerning  the  renewal. 
About  10  days  before  the  expiration  of  the 
policy  plaintiff  said  to  Mr.  Moore,  the 
agent,  that  be  wished  he  would  attend  to 
renewing  the  policy  which  he  carried  for 
plaintiff,  and  Mr.  Moore  said  he  would  do 
80.  This  is  all  that  passed  between  them, 
—no  words  about  waiving  any  conditions 
of  the  policy,  the  amount  of  the  premium, 
nor  when  nor  how  it  should  be  paid. 
Plaintiff  says:  "There  was  nothing  said 
about  the  premium."  No  premium  has 
ever  been  offered  or  paid,  and  no  renewal 
was  executed  or  demanded,  and  the  mat- 
ter of  renewal  wa«  allowed  to  stand  thus 
until  after  the  fire,  February  6,  1889. 
Passing  the  question  of  Moore'n  authority 
to  waive  conditidns  in  the  policy,  we  in- 
quire whether  it  ia  shown  that  he  did 
waive  the  condition  in  this  policy  as  to 
the  payment  of  premium.  There  was 
nothing  in  the  words  of  their  interview  to 
warrant  such  a  conclusion.  Plaintiff 
simply  expressed  the  wish  that  he  would 
attend  to  tbe  renewal,  which  he  said  he 
would  do.  There  was  no  mention  of  pre- 
mium, nor  the  time  of  its  payment.  Plain- 
tiff's contention  is  that  this  interview, 
construed  in  the  light  of  their  previous 
mode  of  doing  thiskiud  of  business,  shows 
an  agreement  as  alleged.  It  does  not^  ap- 
pear that  Mr.  Moore  ever  waived  any  of 
the  conditions  of  policies  held  by  tbe  plain- 
tiff, or  that  he  ever  extended  to  plaintiff 
time  for  paying  premiums.  His  habit  was 
to  write  renewals,  take  them  to  the  plain- 
tiff, and  get  his  money,  but  not  to  waive 
conditions  or  extend  credit  for  premiums. 
It  Is  probable  that  plaintiff  expected  Mr. 
Moore  to  bring  him  a  renewal  of  this  pol- 
icy, and  get  the  premium,  and  that  Mr. 
Moore  intended  to  do  so;  but  this  expec- 
tation and  intention  do  not.  in  the  ab- 
sence of  the  pay  men  c  of  the  premium  ur 
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an  agreement  for  its  payment,  constitute 
a  renewal  of  the  policy.  O'Bellly  v.  Lon- 
don AsBurance,  101  N.  Y.  575.  ^  There  was 
no  waiver,  and  therefore  could  be  no  re- 
newal, without  payment  of  the  preminm ; 
and,  If  Mr.  Moore  failed  to  bring  the  re- 
newal, the  plaintiff  must  have  tendered 
the  preniiam  before  he  would  be  entitled 
to  a  renewal.  If,  under  these  facts,  the 
defendant  was  seekint?  to  recover  the  pre- 
mium fi*om  the  plaintiff,  it  would  be  a  suf- 
ficient answer  that  It  had  not  made  a  re- 
newal; It  is  equally  BufBcient  answer  to 
plaintiff  that  he  did  not  pay  the  premium. 
It  will  be  observed  that  the  question  we 
are  considerinK  is  not  Moore's  authority 
to  waive  conditions  in  the  policy,  but 
whether  he  did  in  fai't  waive  the  condition 
a«  to  the  payment  of  pren^lums.  Young 
V.  Insurance  Co.,  45  Iowa,  378,  and  other 
cases  cited  by  plaintiff,  are  not  in  point  on 
this  question,  as  in  those  cases  there  was 
a  waiver.  Our  conclusions  are  that,  un- 
der the  terms  of  the  policy,  there  could  be 
no  renewal  thereof  that  would  bind  the 
defendant  until  the  premium  for  such  re- 
newal was  actually  paid,  or  this  condi- 
tion of  the  policy  waived ;  and  that  there 
was  no  waiver  of  the  condition,  and  no 
payment  of  the  premium,  and  consequent- 
ly no  renewal  of  the  policy.  As  this  view 
fully  disposes  of  the  case,  we  do  not  men- 
tion other  questions  discussed.  The  de- 
cree of  the  district  court  is  reversed. 


Thompson  v.  Smith. 
(Supreme  Court  of  Iowa.    May  28, 1810.) 

AccouiTT  Statid. 

1.  In  a  suit  for  an  amount  alleged  to  have 
been  found  due  on  a  settlement  of  aoooont*  the 
petition  is  sustained  by  proof  that  on  the  setUe- 
ment'a  larger  sum  was  found  due,  which  by  sub- 
sequent pavments  had  been  reduced  to  the  amount 
stated  in  tLe  petition. 

2.  Where  a  partnership  Is  dissolved,  and  an 
account  stated  oetween  the  partners,  an  action 
at  law  will  lie  by  one  against  the  other  to  le- 
oover  the  balance  found  to  be  dne. 

Appeal  from  district  court, Louisa  coun- 
ty; D.  Ryan,  .TudRe. 

Action  to  recover  for  an  amount  found 
due  upon  a  settlement  between  the  par- 
ties, and  for  work  and  labor.  Afterplaln- 
titf  had  submitted  his  evidence,  the  court 
directed  the  jury  to  return  a  verdict  for  de- 
'fendant,  which  was  done,  and  Judgment 
rendered  thereon.    Plaintiff  appeals. 

Fred  t'ovrta,  Jr.,  and  E.  W.  Tatlock,  for 
appellant.    D.  N.  Sprngne,  for  appellee. 

Beck,  C.  J.  1.  Plaintiff  testified  In  effect 
that  be  and  defendant  had  been  partners, 
but  settled  their  partnership  business,  and 
upoa  the  settlement  there  was  found 
due  plalntlO  f  187,  which  defendant  prom- 
ised to  pay,  and  did  pay  thereon  two  or 
three  sums,  reducing  the  balance  found  on 
settlement  to  fi;i7.12  due  plaintiff  after 
payments  were  made.  He  also  testified 
that  after  the  settlement  he  performed 
services  for  defendant,  for  which  defendant 
agreed  to  pay  him  at  the  rate  of  $40  per 
month.  After  plaintiff  had  so  testified, 
no  other  evidence  being -offered .  a  motion 
was  made,  as  shown  by  the  abstract,  in 

>6  N.  K.  Rep,  663. 


the  following  language;  "Defendant 
moves  the  court  to  take  the  case  from  the 
Jury,  and  instruct  a  finding  for  defendant 
for  costs,  for  that  the  plaintiff  sued  upon 
an  account  stated  in  the  sum  of  $137.12 
Booght  by  bis  proof  to  establish  a  claim 
of  $178.12;  and  it  further  appearing  from 
his  own  evidence  that  the  defendant  and 
plaintiff  were  partners  la  business,  and 
claiming  that  one  partner  cannot  sue  an- 
other at  law,  defendant  tuks  Judgment  for 
costs."  This  motion  was  sustained,  and 
a  verdict  was  rendered  and  a  Judgment 
entered  accordingly. 

2.  As  we  understand  the  petltioo,  it  de- 
clares on  an  account  stated,  and  alleges 
that  there  isdneon  the  balance  thus  found 
$187.12.  Itis  not  alleged  that  the  amount 
found  due  plaintiff  before  any  payments 
is  $137.12,  but  there  is  due  on  the  account 
stated  the  amount  found  due  ky  the  set- 
tlement,—$187.12.  The  first  objection 
Anted  is  not  In  accord  with  the  facts  as 
shown  in  tbe  petition. 

3.  Tbe  plaintiff  in  his  evidence  shows  a 
settlement  of  the  partnership,  upon  which, 
after  payments,  there  is  due  him  $137.12. 
Tbe  la  wis  thatone  partner  may  maintain 
an  action  at  law  against  another  for  an 
amount  found  due  upon  settlement  of  the 
partnership,  and  upon  an  account  stated 
of  their  copartnership  business.  WycoB 
▼.  Purnell,  10  Iowa,  832;  1  Story,  Eq.  Jur.. 
§  604,  and  note.  Obviously,  under  the  evl- 
dence  of  plaintiff,  be  ihay  maintain  the  ac- 
tion at  law,  for  The  partnership  has  ceased 
to  exist,  being  dissolved  by  the  settlement 
of  the  partners;  defendant  assuming  to 
p&y  plaintiff  a  stated  sum  as  the  amount 
found  due  on  the  settlement.  Thereafter 
plaintiir  ceased  to  work  as  a  partner  in 
tbe  business,  but  entered  into  the  service 
of  defendant  upon  wages  agreed  upon. 
There  is  therefore  no  reason  based  upon 
the  fact  of  the  existence  of  the  partnership 
against  the  right  to  maintain  the  action, 
for  no  partnership  is  in  existence.  In  our 
opinion,  the  district  court  erred  in  sus- 
taining the  motion  and  in  directing  a  ver- 
dict for  defendant.    Reversed. 


Hbcbt  v.  Gitch  et  ux. 

(Supreme  Court  cflawa.    Hay  2S,  1891.) 

Leasi  or  Fabu — Liabilitt  or  Wife. 

Under  Code  Iowa,  |  2314,  providing  that 

"the  expenses  of  the  family  and  the  education  of 

the  children  are  chargeable  on  the  property  of 

both  husband  and  wife,"  the  wife    cannot  be 

(diarged  with  any  part  of  the  rent  of  a  farm  leased 

by  the  husband,  and  occupied  by  the  family  as  a 

home. 

Appeal  from  district  court,  Chickasaw 
county ;  L.  O.  Hatch,  Jndge. 

The  defendants  are  husband  and  wife. 
The  plaintiff  demands  Judgment  against 
them  for  $170,  and  Interest,  for  tbe  rent 
of  a  farm  of  80  Acres  for  the  years  1881  and 
1882.  The  defendant  Emma  Gitch  de- 
murred to  the  petition.  The  demurrer 
was  sustained.    Plaintiff  appeals. 

F.  F,  Swale  and  Aanawonb  &  Hobaoa, 
for  appellant.  Springer  &  Clary,  for  ap- 
pellees. 

RoTHKocK,  J.  The  petition  is  in  two 
counts;   It  appears  by  tbe  first  count  thnt 
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the  defeudant  August  Uit(;h  executed  hto 
promlaaory  note  to  the  plaintiff  for  f  170 
for  the  rent  In  question.  In  the  second 
count  of  the  petition  it  is  sought  to  charge 
the  defendant  Emma  Gitch  with  the  pay- 
ment  of  the  note  in  the  following  lan- 
guage: "The  plaintiff  farther  states  that 
she  seeks  to  hold  the  defendant  Emma 
Gitch  on  the  following  facts  as  ground  of 
recovery,  to-wit:  That  the  note  sued  on 
herein  was  given  by  the  husband  of  Emma 
Gitch  for  the  rent  of  a  farm  occupied  by 
defendant  Emma  Gitch  with  her  husband 
and  their  family,  in  the  years  1881  and 
1882,  and  that  said  premises  constituted 
and  was  their  only  home  for  themselves 
and  family  during  said  years  1881  and 
1882,  and  that  the  produce  and  crops  of 
said  farm  supporteil  defendants  and  their 
family,  and  supplied  them  and  their  family 
with  all  their  wants  and  iiecessaries  of 
life,  and  that  the  IndebtedneHs  for  which 
said  note  was  given  was  a  family  expense, 
and  for  which  these  defendants  are  each 
and  both  liable  and  Justly  Inflebted  to  this 
plaintiff  therefor. "  The  demurrer  Is  to  the 
effect  that  the  rent  of  a  farm  is  not  a 
family  expense. 

The  statute  apon  which  the  plaintiff 
relies  is  as  follows :  "The  expenses  of  the 
family  and  the  education  of  the  children 
are  chargeable  upon  the  property  of  both 
husband  and  wife,  or  either  of  them,  and 
In  relation  thereto  they  may  be  sued 
Jointly  or  separately.  Code,  S  2214.  The 
appellant  claims  that  the  occupancy  of  the 
house  on  the  farm,  and  that  part  of  the 
rent  which  applies  to  the  house  or  shelter 
of  the  family,  ought  to  be  held  as  a  family 
expense,  under  the  section  of  the  Code 
above  cited.  Whether  the  rent  of  a  hoiue, 
in  which  to  reside,  is  a  family  expense, 
within  the  meaning  of  the  law,  we  need 
not  determine.  The  thing  acquired  by 
the  lease,  and  for  which  the  husband  be- 
came Indebted,  was  the  use  of  a  farm. 
The  use  of  the  honue  was  not  a  separate 
expense,  in  any  sense.  If  so,  the  barn, 
corn-crib,  granary,  and  other  buildings 
might  be  said  to  have  been  separately 
leased.  The  enterprise  In  which  the  hus- 
band was  engaged  was  a  business  under- 
taking, in  which  he  sought  to  make  an 
income.  There  la  no  more  reason  for  hold- 
ing that  any  part  of  the  tenancy  is  a 
famlty  expense  than  there  would  be  to 
charge  the  wife  with  the  purchase  money 
of  the  farm  If  the  husband  had  bought  it 
outright.  Instead  of  renting  It  for  two 
years.  In  both  cases  the  amount  agreed 
to  be  paid  was  for  an  interest  in  the 
farm.  There  is  no  case  in  this  court 
which  approaches  anywhere  near  the  rule 
contended  for  by  appellant  As  support- 
ing the  ruling  of  the  district  court,  in 
principle  at  least,  see  McCormlck  v.  Math, 
49  Iowa,  336;  Russell  T.  Long,  62  Iowa, 
250,  3  N.  W.  Kep.  75. 

Affirmed. 


GuNM  et  a,h  V.  Newcomb. 
[Supreme  Court  of  Iowa.    May  19,  1881.) 
Contract— PsKFORMANCB. 
In  an  action  for  breach  of  contract  the  court 
fonnd  as  facts  that  defendant  entered  Into  a  writ- 
ten agreement  for  the  purchase  of  plaintiffs'  stock 


of  bats,  caps,  and'  gents'  famishing  goods,  along 
with  the  store  flxtures,  for  an  amonnt  "to  equal 
the  inventory  price  of  goods  and  fixtures  In  said 
business  at  time  said  stock  is  to  be  invoiced,  Feb- 
ruary 18,  1889;"  that  the  davspeoifled  the  [Mkrties 
met,  and  one  of  plaintiffs  called  off  the  stock,  and 
fixed  prices,  which  were  taken  down  by  a  person 
employed  by  defendant;  that  defendant  went 
through  the  stook,  and  made  some  objections  to 
certain  prices,  which  were  corrected;  that  after 
the  invoice  defendant  took  the  list  and  the  key 
to  the  store  home  with  him,  and  the  next  day  re- 
turned them,  staling  that  the  Invoice  amounted 
to  so  much  he  could  not  make  the  purchase,  but 
afterwards  he  offered  50  cents  per  dollar  of  the 
amount  listed;  that  the  Invoice  was  for  (2,175.05, 
and  the  goods,  if  removed  from  the  building, 
were  worth  tl,308.8S>£.  Held,  that  the  agree- 
ment contemplated  a  supplementary  agreement 
.for  asoertainiug  the  inventory  price;  tliat  this 
was  not  made;  and  that  defendant  was  not  bound 
by  the  inventory  taken. 

Appeal  from  district  court,  Montgomery 
county :  N.  W.  Mackt,  Judge. 

Action  to  recover  damages  on  account 
of  an  alleged  breach  of  contract  to  pur- 
chase a  stock  of  merchandise  and  other 
property.  A  Jury  was  waived,  and  there 
was  a  trial  by  the  court,  which  resulted 
In  a  judgment  In  favor  of  defendant  for 
costs.    The  plaintiffs  appeal. 

J.  M.  Jnukln,  for  appellants.  C.  E. 
Rlcbarda  and  8.  MoPbenon,  tor  appel- 
lee. 

BoBlNSON,  J.  The  evidence  submitted 
on  the  trial  is  not  presented  to  ns,  but  the 
district  court  in  giving  its  decision  filed  a 
statement  in  writing  of  the  facts  found, 
and  the  legal  concluslonsfounded  thereon, 
which  we  are  asked  to  review.  The  find- 
ings of  fact  are  as  follows:  "(1)  That  on 
the  »th  day  of  February,  1889,  thetlalntiffs 
and  defendant  were  residing  at  Red  Oak, 
Iowa;  that  at  that  time,  and  for  several 
years  {^or  thereto,  the  plaintiffs  were  en- 
gaged In  mercantile  business,  doing  a 
general  retail  business  In  hats,  caps,  and 
gents' furnishing  goods,  etc.  (2)  That  on 
the  9th  day  of  February,  1889,  the  parties 
entered  into  and  signed  the  written  agree- 
ment attached  to  plaintiffs'  petition, 
which  is  in  words  and  figures,  following, 
to-wlt:  'Red  Oak, Iowa,  February  9, 18S9. 
Know  all  men  by  this  article  of  agree- 
ment, that  Dan  Gunn  &  Co.  do  hereby  sell 
and  transfer  to  Ohas.  Newcomb  their 
right,  title,  and  Interest  In  stock  of  hats, 
caps,  and  gents'  furnishing  goods,  along 
with  flxtures  and  room  now  occupied 
and  used  by  said  Dan  Gunn  A  Co.  in  their 
retail  business,  for  amonnt  to  equal  the 
Inventory  price  of  goods  and  flxtures  in 
said  business  at  time  said  stock  is  to  be 
invoiced,  Febmary  18. 1889,  to  be  paid  as 
follows:  The  said  Chas.  Newcomb  is  to 
transfer  to  the  said  Dan  Gunn  &  Cd^  one 
\}i  story  frame  house,  situated  on  lots  — 
and  7,  block  61,  Red  Oak  Junction,  Iowa, 
along  with  the  above-described  lots;  the 
same  to  be  freed  from  all  taxes  or  Hens  of 
whatsoever  kind,  at  the  consideration  of 
one  thousanl  dollars,  (fl,O0O.0O;)  the  bal- 
ance of  the  stock  and  fixtures  to  be  paid 
in  cash,  February  18, 1889.  The  said  Dan 
Gunn  ft  Co.  transfer  to  Chal.  Newcomb 
stock  and  fixtures,  giving  full  possession, 
and  guarantying  same  against  all  claims 
of  whatever  kind.    The  said  Chas.  New- 


Digitized  by 


Google 


990 


KOBTHWBSTEBN  BEFOBTBB,  Vol.  48. 


(lomL 


comb  fnrnlBbefl  abstract  of  title  to  real 
estate,  and  pays  all  tasea  and  claims 
iiKatust  Raid  property  of  whatsoever  kind. 
Tbe  said  Chao.  NevCcomb  assumes  lease  of 
first  floor  and  basement  of  building  now 
occupied  by  Dan  Gunn  aqd  Co.  at  f35  per 
month,  also  contracts  to  pay;  in  addition 
to  said  lease,  at  tbe  rate  of  f  25  per  year  for 
remodeling  front  windows  for  the  term  of 
lease  now  on  said  room,  said  f25  to  be 
paid  In  advance  on  Kept.  25tb  of  each 
year.  Dan  Qdnn  &  Co.  Chas.  A.  New- 
comb.'  (3)  That  on  the  18th  day  of  Febru- 
ary. 1889,  Dan  Gann  and  T.  M.  Whittler, 
members  of  the  Arm  of  Dan  Gunn  &  Co., 
plaintiffs  herein,  and  the  defendant  Cbas. 
Newcomb,  with  one  C.  G.  Atwood,  met  at 
the  plaintiffs'  place  of  business,  and  with--, 
out  any  other  or  different  agreement  from 
the  written  one  hereinbefore  set  out,  Dan 
Gunn  proceeded  to  call  off  the  stock  of 
goods  and  fixtares  and  affix  prices  there- 
to, and  T.  M.  Whittler  tor  plaintlRB  and 
C.  G.  Atwood  for  defendant  wrote  the 
same  down  as  so  called  off  by  Gunn,  and 
during  such  time  the  defendant  went 
through  the  stock  after  Gunn,  and  exam- 
ined the  same,  but  took  no  part  In  fixing 
the  prices  called  off  by  Gunn,  and  made  no 
objection  thereto  except  in  two  or  three 
instances  near  the  close  of  the  work,  when 
the  defendant  called  Gunn's  attention  to 
certain  values  called  off  as  being  too  high, 
and  the  same  were  lotrered  by  Gunn.  and 
no  given  off  and  written  down.  (4)  That 
at  the  close  of  tbe  calling  off  of  the  goods 
and  fixtures  and  affixing  prices  thereto, 
without  progressing  further,  the  defend- 
ant took  with  him  to  bis  home  and  for  the 
night  one  of  the  lists  prepared  by  Whittler 
and  Atwood,  and  also  a  key  to  the  store- 
room, given  blm  by  Gunn.  (5)  That  the 
prices  of  the  goods  and  fixtures  so  called 
off  and  written  down  amount  In  tbe  ag- 
gregate to  the  sum  of  f  2,175.05.  ((f)  That 
the  market  value  of  the  goods  and  fixtures 
at  that  time  at  Bed  Oak,  Iowa,  if  removed 
from  tbe  building,  and  sold  Independently 
of  the  business  therein  conducted,  and  of 
the  rights  and  privileges  under  the  lease 
therefor  was  tbe  sum  of  91,:M8.83)^;  that 
the  evidence  does  not  disclose  the  market 
value  if  sold  at  the  place  of  business  and 
in  connection  with  the  business  hereinbe- 
fore conducted,  and  the  rights  and  privi- 
leges under  the  lease  therefor.  (7)  That 
prior  to  the  listing  and  affixing  prices  of 
the  goods  and  fixtures  on  the  18th  day  of 
February,  1889,  there  was  no  contract  nor 
agreement  between  the  plaintiffs  and  de- 
fendant by  whom  end  in  what  way  the 
goods  and  fixtures  were  to  be  Invento- 
ried, nor  by  whom,  nor  upon  what  basis 
of  valuation,  the  same  should  be  appraised 
or  valued.  (8)  Thai?  the  defendant,  on 
the  18tb  day  of  February,  1889,  was  not 
informed  and  did  not  know  upon  what 
basis  of  valuation  the  plaintiffs  desired  to 
appraise  the  goods  and  fixtures,  nor  was 
defendant  Informed,  nor  did  he  know 
upon  what  basis  of  valuation  said  goods 
and  flxturen  were  being  valued  at  that 
time.  (9)  That  on  the  morning  of  the 
19th  day  of  'February,  1889,  the  defendant 
returned  the  key  to  the  store  building  to 
Dan  Gunn  and  refused  to  proceed  further 
with  the  business,  and  told  him  that  the 


goods  and  fixtures  as  appraised  tbe  day 
before  amounted  to  so  much  that  he  could 
not  make  tbe  purchase:  and  later  on  the 
forenoon  of  that  day  offered  plaintiffs  fifty 
cents  on  the  dollar  of  the  valuation  made, 
and  thereupon  the  parties  proceeded  no 
further  in  the  matter. "  The  conclasioai 
of  law  are  stated  as  follows:  "(1)  That 
by  tbe  agreement  of  sale  entered  into  by 
the  plaintiffs  and  defendant  It  was  intend- 
ed by  the  parties  that  an  inventory  of  the 
goods  and  fixtures  was  to  be  taken  upon 
the  ISth  day  of  February,  1889.  by  some 
one  or  more  persons  to  be  agreed  upon  by 
them,  and  that  an  appraisement  stiotild 
be  then  made  upon  some  basis  of  valaa- 
tlou  to  be  thereafter  agreed  upon.  (2) 
That  tbe  burden  is  upon  the  plaintiffs  to 
show  that  an  Inventory  was  taken  as  con- 
templated by  the  written  agreement,  and 
that  the  goods  and  fixtures  were  ap- 
praised or  valued  by  some  one  agreed 
npon  by  tbe  parties,  or  by  the  parties 
themselves,  upon  a  basis  of  valuation  fair- 
ly and  fully  •understood  by  the  parties, 
and  agreed  to  by  them." 

The  findings  of  fact  are  not  questioned, 
but  It  Is  Insisted  that  tbe  conclusions  of 
law  are  not  supported  by  them.  Appel- 
lant Insists  that  toe  price  of  the  property 
was  to  be  fixed  at  the  time  named  fur  tak- 
ing the  inventory;  that  the  acta  of  the 
parties  show  that  they  so  understood  the 
agreement,  and  that  the  Inventory  taken 
should  be  given  the  effect  of  an  agreed 

?  rice-list  of  the  goods  therein  described, 
t  may  be  conceded  that  the  agreement 
contemplated  that  tbegoods  should  be  In- 
voiced and  the  prices  settled  on  tbe  18th  daj 
of  February,  1889.  That  date  Is  fixed  for 
tbe  payment  of  tbe  casb  part  of  the  pur- 
chase price ;  but  the  method  of  fixing  the 
price  was  not  siiecified.  The  manner  of  tak- 
ing tbe  Invoice  was  not  provided  for,  and 
neither  party  bad  a  right  to  make  an  in- 
voice which  should  be  binding  without  the 
consent  of  the  other.  Theconcluslon  Is  in- 
evitable that  the  written  agreement  was 
not  regarded  by  tbe  parties  as  providing 
a  means  for  ascertaining  the  Inventory 
price,  but  that  a  supplemental  agrreemeut 
for  that  purpose  was  contemplateil.  The 
fact  th^t  defendant  wcts  present  when  the 
'invoice  was  taken,  and  went  through  tbe 
stock  after  Gunn.  and  examined  It,  and  In 
two  or  three  Instances  near  tbe  close  of 
the  work  objected  to  tbe  values  given  as 
too  high,  and  that  bis  representative 
wrote  down  a  list  of  the  goods  and  fixt- 
ures, with  prices  as  they  were  called  by 
Gunn,  without'  more,  does  not  show  that 
he  agreed  to  such  prices.  Tbe  special  find- 
ings do  not  show  that  bis  employe,  At- 
wood. was  authorised  to  do  moro  tban 
to  copy  the  statement  of  goods  and  prices 
as  given.  They  do  show  thatprior  to  the 
llBting  of  tbe  goods  there  was  nn  agree- 
ment between  tbe  parties  as  to  the  manner 
In  which  the  property  should  be  Invento- 
ried, nor  as  to  the  basis  upon  which  It 
should  be  appraised.  And  when  tbe  in- 
ventory was  taken  defendantdid  not  know 
the  basis  upon  which  tbe  prices  were 
named.  It  must  be  presumed,  in  the  ab- 
sence of  a  showing  to  the  contrary,  that 
when  the  agreement  was  made  it  contem- 
plated   the   fixing   of  reasonable    prices. 
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Ibe  factB  found  by  the  court  tend  as 
citrongly  to  sliow  that  defendant  was  ex- 
amining the  goods  while  the  Invoice  was 
being  taken  with  the  view  ol  aiicertalning 
their  value,  and  that  he  took  with  him  for 
the  night  one  of  the  liBts  prepared  during 
the  day,  to  further  cobfllder  the  prices 
stated,  before  agreeing  to  ttiem,  as  they 
do  to  abow  aasent  to  or  ratification  of  the 
prices  as  given.  Certainly  defendant 
should  not  be  held  to  pay  for  goods  and 
tlxturetj  nearly  twice  their  market  value 
upon  theanthorltyof  equivocal  acts  alone. 
It  Ifl  said  that  the  refusal  of  the  defendant 
on  the  morning  of  the  19th  day  of  Febru- 
ary to  proQeed  further  with  the  business 
on  the  ground  that  the  property  appraised 
amounted  to  so  much  he  could  not  make 
the  purchase  is  evidence  that  the  prices 
liad  been  agreed  upon  as  given  In  the  lists. 
But  we  do  not  think  that  is  a  necessary 
conclusion.  The  offer  made  thesarae  fore- 
noon, of  one-halt  the  valuation  named  in 
the  lists,  is  as  strong  an  indication  ttfat 
he  did  not  consider  himself  bound  to  pay 
the  list  prices.  The  first  conclusion  of  law 
is  criticised.  We  think  that  by  fair  inter- 
pretation it  is  In  substantial  harmony 
with  what  we  have  said.  The  Judgment 
rendered  necessarily  Includes  a  finding  that 
the  plaintiff  had  failed  to  show  that  the 
price  of  the  property  in  question  had  be4>n 
ascertained  by  agreement  of  parties.  We 
are  of  the  opinion  that  the  conclusions  of 
law  are  sDBtained  bj  the  facts  found. 
Afiirmed. 


la  re  Bbesbe. 

(Supreme  Court  t(f  Iowa.    May  S3, 1891.) 

Insakitt — IsquisiTioK  or  LtiNACT — Habeas  Cob- 
pus— Appbai/—Rb8  AiMimiCATA— Tbial  bt  Jubt 
— Pbaoticb. 

1.  TTnder  Code  lows,  %  1444,  giving  to  a  per- 
son  confined  as  insane  the  benefits  of  the  writ 
of  habeas  corpiM,  and  providing  that  at  the  bear- 
ing "the  quesiion  of  insanity  snail  be  deolded, " 
the  district  Jndg*  in  chambers,  on  petition  tor  a 
writ  of  habeas  corpus,  pending  appeal  to  the 
district  ooort  by  one  adjudged  insane  oy  the  com- 
missioners Of  Insanity,  and  ordered  to  be  com- 
mitted to  the  asylum,  has  the  right  to  hear  evi- 
dence as  to  petitioner's  sanity,  and,  on  finding 
her  insane,  to  order  her  to  be  committed  to  the 
asylum;  and  his  decision  is  res  adJucUeata  on 
the  question  of  insanity  in  the  prooeedings  on  the 
appeal  to  the  district  coiut. 

2.  In  such  case  the  district  court  can  dismiss 
the  appeal  on  motion  to  dismiss,  if  it  Has  before 
it  sU  the  proceedings  and  orders  in  the  habeas 
corpus  WQceedingB. 

8.  WhAe,  after  the  appeal  is  dismissed  by 
the  district  court  on  the  ground  that  all  questions 
involved  therein  vrere  determined  by  the  dlstriot 
judge  on  the  petition  for  writ  of  habeas  corvus, 
the  district  court  proceeds  further  to  commit  ap- 

gellant  to  the  insane  asylum,  instead  of  leaving 
er  to  be  dealt  with  by  the  district  ]ndge,  the 
supreme  court,  on  appeal,  may  remedy  any  ob- 
jection to  the  order  by  modifying  it  to  a  sunple 
order  dismissing  Uie  appeal. 

4.  The  sufficiency  ot  the  evidenoe  to  sustain 
the  finding  of  the  district  Judge,  on  hearing  of  the 
petition  for  writ  of  habeas  corpus,  cannot  be  con- 
sidered on  appeal,  unless  the  evidence  is  brought 
up  in  the  abstract,  though,  by  reason  of  the  ao- 
sence  of  a  reporter,  petiUoner  could  not  preserve 
the  evidence. 

5.  Prooeedings  to  adjudge  a  person  insane, 
and  commit  her  to  the  asylum,  is  a  special  pro- 
ceeding, and  not  a  civil  action,  within  the  mean- 


ing of  Code  Iowa,  J  2505,  defining  a  civil  action 
as  a  proceeding  in  which  one  party,  known  as 
"plaintiff, "  demands  against  another  party,  known 
as  "defendant, "  the  protection  of  a  private  right 
or  the  redress  of  a  private  wrong,  and  a  jury 
cannot  be  demanded  therein  to  try  the  question  of 
Insanity,  under  section  2740,  providing  that  an 
issue  01  fact  in  an  action  by  ordinary  proceeding 
must  be  tried  by  a  Jury,  unless  the  same  is  waived, 
and  that  all  other  issues  shall  be  tried  by  the 
court.  • 

6.  Const.  Iowa,  art.  1,  U  9.  10,  providing 
that  the  right  of  trial  by  jury  shall  remain  invi- 
olate, and  in  all  criminal  prosecutions,  and  in 
oases  Involving  the  life  or  liberty  of  an  individ- 
ual, the  accused  shall  have  the  right  to  a  trial  by 
an  impartial  jury,  applies  only  to  criminal  pros- 
ecutions for  offenses  against  the  criminal  law, 
where  it  is  sought  to  punish  defendant  by  fine 
or  imprisonment,  and  does  not  apply  to  an  in- 
quest of  lunacy. 

7.  In  the  aosenoe  of  abuse  in  the  proceedings 
in  the  dlstriot  court  adjudging  a  pergon  insane, 
the  supreme  court,  on  appeal  from  its  Judgment, 
has  no  authority  to  appoint  a  commission  to  try 
the 'question  of  appellant's  insanity,  under  Code 
Iowa,  i  1442,  authorizing  the  judge  of  the  district 
oourt  to  make  such  appointment,  and  rule  7  of  the 
sutHpeme  oourt,  providing  that  the  supreme  oourt 
has  general  supervision  over  the  district  courts 
to  prevent  and  correct  abuses. 

Appeal  from  distriat  court,  Harrison 
county;  G.  W.  Wakefield,  Judge. 

In  ,luly,  1890,  the  comraissloners  ot  in- 
sanity of  Harrison  coujity  adjudged  Em- 
ma Bresee  Insane,  and  ordered  her  com- 
mitted to  the  asylum  at  Mt.  Pleasant. 
From  tbeaction  of  the  commissioners  she 
appealed  to  the  district  court,  and  there- 
upon tbe  commissioners  directed  the  su- 
pervisors of  the  county  to  take  charge  of 
and  care  for  her  pending  tbe  appeal,  and 
she  was  by  the  board  of  supervrsora  placed 
In  the  custody  of  W.  A.  Granger,  as  its 
agent.  On  the  2d  day  ot  August  she  ob- 
tained a  writ  of  b&heaa  corpus  from  Hon. 
GF.oiioE  Cakson,  district  Judge,  directed  to 
the  board  of  supervisors  and  W.  A.  Gran- 
ger, and  on  tbe  return  of  said  writ,  J.  S. 
Bewell,  as  county  attorney  for  Harrison 
county,  appeared  and  answered,  "setting 
up  the  finding  of  thesald  board  orcommin- 
sioners.andtbe  apfteal  ot  stild  cause  to  tbe 
district  court,  and  the  right  of  said  board 
to  restrain  her  pending  such  appeal." 
Upon  tbe  bearing  the  Judge  made  the  fol- 
lowing finding  and  order:  "Tbe  parties 
having  introduced  their  evidence,  respect- 
ively, and  the  cause  being  fully  submitted 
and  considered.  It  is  made  to  appear  from 
tbe  evidence  that  said  Emma  Bresee  Is  a 
person  ot  unsound  mind,  and  la  a  proper 
person'  to  receive  carp  and  treatment  ut 
tbe  hospital.  It  is  therefore  ordered  and 
adjudged  that  the  plaintiff,  Emma  Bresee, 
be,  and  she  is  hereby,  remanded  to  tbe 
rare  and  custody  of  the  proper  officers  of 
said  county,  as  provided  by  la  w ;  where- 
upon plaintiff  excepts."  With  Hon  G.  W. 
Wakefield  presiding,  at  the  succeeding 
term  of  the  court  the  county  attorney 
moved  for  an  order  to  "affirm  the  order 
of  commissioners,' and  dismiss  appeal," 
assigning  as  grounds  therefor  the  procur- 
ing of  Vaebabeas  corpus  and  tbe  investi- 
gation In  pursuance  thereof,  after  the  ap- 
lte&]  was  taken.  At  the  hearing  of  tbemo- 
tlon  the  court  made  the  folio wingSnding' 
"That  the  record  shows  that  after  the  ap- 
pellant herein  filed  and  gave  notice  of  ap- 
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peal  frum  the  fludings  oteaid  commisaiun- 
ers  she  did,  on  the  2d  day  o(  Aneust,  1890, 
sue  uut  a  writ  of  babeaa  corpna  before 
Hon.  Gkorpk  Carbon,  a  Judge  of  tbe  fif> 
teenth  Judicial  diotrict  of  the  state  uf 
Iowa,  aud  ttiat  a  writ  of  b&beas  corpus 
was  duly  g^ranted  by  said  Judge,  and  made 
returnable  before  bim  at  MlwHOuri  Valley, 
in  Harrison  county,  on  Aufi^ust  5,  1890. 
Said  cause  was  then  fully  beard  by  said 
Judge,  and  issue  then  and  there  Joined  by 
this  appellant,  as  plaintlH,  and  one  W.  A. 
Granger,  as  an  employe  and  agent  of  tlie 
board  of  supervisors  of  said  Harrison 
county,  who  then  bad  actual  custody  of 
tbe  person  of  Emma  Bresee,  the  appellant 
herein,  by  warrant  from  tbe  said  commis- 
sioners, duly  Issued  after  said  appeal  bad 
been  taken  by  said  Emma  Bresee,  as  by 
law  provided.  That  on  said  hearing  the 
question  of  the  insanity  of  said  appellant, 
and  whether  or  not  she  was  a  fit  subject 
for  custody  «nd  treatment  in  tbe  hospftal 
for  tbe  Insane,  was  fully  inquired  into  and 
decided;  and  that  said  Judge  did  find  and 
determine  that  said  Emma  Bresee  is  a 
proper  person  fur  custody  aud  treatment 
In  tbe  hospital  for  the  insane.  And  the 
said  Judge,  at  the  s^me  time,  ordered  that 
she  be  remanded  to  the  proper  antboritles 
for  treatment,  as  provided  by  law.  That 
all  of  said  proceedings ^nd  orders  arenow 
on  record  in  this  court,  a?  provided  by 
law,  as  shown  in  tbe  papers  in  this  mat- 
ter on  file  herein,  and  the  records  of  this 
court.  This  court,  therefore,  finds  that 
all  questions  on  this  appeal  have  been  ful- 
ly heard  and  determined  in  a  manner  pro- 
vided by  Jaw,  and  that  there  remains 
nothing  hereafter  to  be  determined  in  re- 
lation thereto."  The  court  also  ordered 
that  Emma  Bresee  be  confined  in  the  hos- 
pital, in  conformity  with  orders  previous- 
ly made.  Two  appeals  are  prosecuted  by 
Emma  Bresee,— one  from  the  Judgment  of 
Judge  Cakbon  in  the  habeas  corpus  pro- 
ceeding; and  one  from  the  Judgment  of 
Judge  WAKsriBLDon  the  motion  to  affirm 
and  dismiss  the  appeal. 

L.  Brown  and  Oeo.  F.  Bovlton,  for  Em- 
ma Bresee.  J.  S.  Devf-eH  and  Jobn  A.  Ber- 
ry, Co.  Atty.,  for  appellee. 

Oranoeb.J.  1.  The  assignments  of  error 
relating  to  the  appeal  from  the  judgment 
of  Judge  Cakbon  In  the  habeas  corpuia  pro- 
ceedings are  as  follows:  "(1)  The  Judge 
erred  in  asspmtng  Jurisdiction  to  determine 
the  appellant  a  fit  subject  for  treatment 
in  the  asylum.  (2)  The  Judge  erred  in  ad- 
Judging  her  a  fit  subject  for  treatment  in 
tbe  insane  asylum."  Tbe  former  assign- 
ment relates  to  the  authority  of  the  Judge 
toact;  thelatter, conceding  theauthorlty, 
to  the  validity  of  the  acts.  The  only 
claim,  as  we  understand,  for  the  flpst  as- 
signment, is  that  the  judgehad  no  author- 
ity to  determine  that  Mrs.  Bresee  was  a  fit 
subject  fortreatment  ini;he  insaneasylum. 
The  question  of  her  fitness  for  the  asylum 
depended  entirely  on  the  fact  as  to  her 
sanity.  Tbe  statute  giving  to  a  person 
"confined  as  insane"  tbe  benefits  of  the 
writ  of  habeas  corpvs  provides  that  at 
the  bearing  "the  question  of  insanity  shall 
be  decided. "  Code,  §  1444.  The  alleged  re- 
straint by  the  commissioners  was  the  re- 


sult ot  a  determination  by  tbem  that 
she  was  snob  a  subject.  Tbe  record  in  no 
way  Indicates  tu  us  that  any  other  ques- 
tion was  involved  In  the  hearing  before 
Judge  Carbon,  and  the  Inquiry  and  deter- 
mination were  entirely  legal.  The  abstract 
contains  no  part  of  the  evidence,  and  we 
are  without  any  means  whatever  to  de- 
termine the  correctness  of  the  second  as- 
signment. It  is  said  that  appellant  had 
not  the  means  or  opportuni  y  to  preserve 
the  evidence,  there  being  no  clerk  or  re- 
porter; bnt  notwithstanding,  bow  ean 
we  say  the  court  erred  without  the  facts, 
or  the  means  of  knowiugthem?  We  are 
not  to  presume  error  because  of  .a  difficulty 
in  presenting  the  record  on  which  it  ts  as- 
signed. It  is  a  law  proceeding,  and  we 
adjudge  error  only  on  an  affirmative 
showing. 

3.  The  appeal  from  tbe  action  of  tbe 
court,  on  the  motion  to  dismiss  the  sp- 
peijl  and  affirm  the  order  of  the  commis- 
sioners, presents  the  question  whether  the 
adjudication  in  tbe  habeas  corpus  pro- 
ceeding operates  tc*  deprive  appellant  of 
the  right  to  another  trial  in  the  district 
court  on  her  appeal.  It  Is  especially 
urged.  In  support  of  another  trial,  that 
appellant  was  entitled  to  a  trial  by  Jury  in 
tbe  district  court.  The  determination  ot 
this  question  is  important.  It  is  purely 
a  special  proceeding,  and  hence,  tech- 
nically, not  a  "civil  action,"  which  is  de- 
fined to  be  a  proceeding  in  which  one 
party,  known  as  the  "plaintiff,"  demands 
against  another  party,  known  as  the  "de- 
fendant," tbe  protection  of  a  private 
right  or  the  redress  of  a  private  wrong. 
Code,  §  2505.  Being  another  remedy  in  a 
civil  case  It  Is  a  special  proceeding.  Id.  J 
2507.  Special  proceedings  are  not  classed 
as  "  ordlnarj' "  or  "equitable" by  the  Code, 
and  we  may  now  consider  its  provisions 
as  tu  what  causes  are  triable  by  Jury. 
Section  2740  is  as  follows:  " Issues  of  tact, 
in  an  action  by  ordinary  proceeding, 
must  be  tried  to  a  Jury,  unless  the  same  is 
waived.  All  other  issues  shall  be  tried  by 
tbe  court,  unless'  a  reference .  thereof  la 
made."  The  Issues  in  this  proceeding  are 
"other"  than  those  "In  an  action  by  ordi- 
nary proceedings."  and  hence,  under  the 
letter  of  tbe  statute,  are  to  be  tried  by  the 
court.  It  may  be  well  here  to  observe  tbat 
proceedings  denominated  as  "special "  have 
been  In  this  court,  where  the  issues 
below  have  been  tried  to  a  Jury:  but  an 
examination  will  show,  we  think,  tbat  in 
each  of  such  cases  the  pruceedlAg,  if  spe- 
cial at  its  inception,  had  so  changed  in  its 
progress  as  to  present  parties  .plalntllf 
and  defendant  with  private  rights  to  be 
determined,  and  hence  became  an  action 
by  ordinary  proceedings. 

It  is  urged  that  appellant  was  entitled 
to  a  Jury  trial  in  the  district  court,  under 
the  constitutional  guaranties  tbat  the 
right  of  trial  by  Jury  shall  remain  invio- 
late; and  in  all  criminal  prosecutions,  and 
in  cases  involving  the  lite  or  liberty  of  an 
individual,  the  accused  shall  have  a  right 
to  a  speedy  and  public  trial,  by  an  Impar- 
tial Jury.  These  provisions  are  found  in 
sections  9  and  10  of  article  1  of  the  consti- 
tution of  the  state.  In  Black  Hawk  Cu.  v. 
Springer,  58  Iowa,  417, 10  N.  W.  Rep.  791, 
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tb)8  court  conaldered  tbe  rights  of  a  per- 
8un  charged  with  iiiHanity  to  a  trial  by 
jury  underthese  provisions  ol  the  constitu- 
tion, and  held  that  they  applied  "only  to 
criminal  prosecutions  or  accusations  for 
oHenses  against  the  criminal  law,  where 
it  is  Bought  to  punish  the  offender  by  fine 
or  imprisonment.  "  it  is  also  there  deter- 
mined that  the  "Inquest  ol  lunacy  "  is  not 
a  criminal  proceeding.  See,  also,  Cbavan- 
aea  v.  Pricatley.  80  Iowa,  316,  45  N.  W. 
Rep.  766.  It  thus  appears  that  the  con- 
ktitation  does  not  impair  the  statutory 
authority  as  to  how  the  issues  in  snch  a 
proceeding  are  to  be  tried.  With  the  ques- 
tion ut  the  right  of  trial  by  jury  disposed 
of,  we  are  better  prepared  to  consider  the 
action  of  the  court  in  dismissing  the  ap- 
peal, as  that  was  the  effect  of  the  holding. 
Looking  back  to  the  statement  of  the 
case.  It  will  be  seen  that  In  the  habeas 
eorpaa  proceeding  Emma  Breaee  was  de- 
termined to  be  of  unsound  mind,  and  a 
proper  person  for  treatment  at  the  hos- 
pttid  for  the  Insane,  upon  evidence  intro- 
duced by  the  parties.  In  fact,  her  sanity 
seems  to  have  been  the  only  question  tried 
and  determined.  The  case,  on  its  merits, 
InvolTes  no  other  controrersy.  If  hereon- 
dition  is  as  it  was  adjudged  to  be  in  the 
b»heas  eorpaa  proceeding,  she  is  rightly 
committed  to  the  asylum.  The  question 
tot  us  is,  having  bad  one  trial  on  the  mer- 
its of  her  case,  before  the  lodge  at  cham- 
bers, is  she  entitled  to  another  such  trial 
by  talm  in  court?  The  merit  of  the  rule  to 
be  announced  may  be  t>etter  seen  by  sup- 
posing the  writ  to  have  issued  by  the 
court,  and  not  the  Judge  in  vacation,  and 
the  bearing  to  have  been  by  the  Judge 
Bitting  as  a  court.  Would  appellant,  hav- 
ing on  one  day  submitted  her  case  on  its 
merits  to  the  court  in  the  habetta  corpua 
proceeding,  be  permitted  to  repeat  it  the 
next  day,  on  her  appeal,  because  only  of 
the  difference  in  the  kinds  of  proceedings? 
We  tiilnk  sot.  Without  committing  our- 
selves to  any  nndue  limitations  upon  the 
right  of  a  party  to  test  the  legality  of 
his  restraint  by  a  resort  to  the  writ  of 
habeaacorpus,  without  Impalrlngthe right 
to  other  and  further  judicial  inquiry,  wo 
think,  in  view  of  the  abundant  and  liberal 
pruvlstons  of  our  law  for  the  protection 
of  persons  charged  with  insanity,  and  its 
requirement  that  In  habeas  corpus  pro- 
ceedings the  actual  fact  as  to  insanity 
shall  be  determined,  \r\tb  the  right  of  ap- 
peal from  the  judgment,  that  appellant 
was  not  entitled  to  another  trial  of  the 
same  issue.  The  contention  by  appellant, 
we  think,  bas  been  largely  induced  by  the 
belief  that,  in  a  trial  on  the  appeal,  she 
wonid  be  entitled  to  a  jury;  which  fact,  if 
true,  would  present  quite  a  different  case 
for  consideration. 

'  8.  It  Is  urged  that  a  motion  to  dismiss 
was  not  the  proper  method  of  disposing 
of  appellant's  case  on  appeal.  It  appears 
from  the  findings,  in  disposing  of  the  mo- 
tion, that  all  the  proceedings  and  orders 
in  the  habeas  corpus  proceedings  were  on 
file  in  court,  and  are  so  shown  by  the  pa- 
pers In  this  proceeding.  With  this  condi- 
tion of  the  record,  thecourt  could  take  Ju- 
dicial notice  of  the  facts,  and  pleadings 
and  proofs  were  unneressary  to  establish 
v.48N.w.no.l5 — 63 


them.  With  the  tacts  tbns  in  the  record, 
the  court  could  act  upon  a  motion  in  dis- 
posing of  the  appeal. 

4.  After  the  ruling  on  the  motion  to  dis- 
miss the  appeal,  the  court  made  an  order 
committing  appellant  to  the  Innane  hospi- 
tal at  Mt.  Pleasant.  It  is  said  that  the 
court  was  without  jurisdiction  to  make 
the  order;  that  the  commissioners  alone 
have  such  authority,  except  after  trial  on 
appeal  in  the  district  court.  The  appeal 
was  dismissed  because  of  the  conclusive- 
ness of  the  findings  and  orders  in  the 
habeas  corpua  proceeding.  The  order  in 
that  proceeding  was  that  "Emma  Bresee 
be,  and  she  Is  heraby,  remanded  to  thecare 
and  custody  of  the  proper  officer  of  said 
county,  as  provided  by  law."  The  legal 
effect  ot  dismissing  the  appeal,  without 
other  orders,  would  have  been  to  leave  her 
under  the  order  of  Judge  Carson,  to  be 
dealt  with  under  the  order  of  the  com- 
mlBsloners,  and  such  a  course  would 
have  been  entirely  proper.  The  order  ot 
the  district  court  is  not  different  In  effect, 
but  the  objection  is  that  It  was  made 
without  authority,  and  that  she  should 
not  be  committed  by  .virtue  of  it.  Any 
force  the  objection  bas  will  be  avoided  by 
such  a  modification  in  this  court  ot  the 
order  of  the  district  court  as  to  merely 
dismiss  the  appeal.  This  we  may  do 
where  the  facts  are  settled,  and  the  effect 
is  to  enter  such  an  order  as  the  district 
court  should  have  made.  Gilmore  t. 
Ferguson,  2S  Iowa,  422;  Shaw  v.  Nacht- 
wey, 43  Iowa,  653;  Code.  §  3194. 

6.  Wti  are  asked,  in  case  our  conclusion 
should  be  against  appellant  on  questions 
presented,  to  appoint  a  commission  under 
the  provisions  of  Code.  S  1442,  to  inquire 
into  the  tact  ot  appellant's  sanity;  and 
rule  7  of  this  court  is  cited  as  authority 
for  us  to  so  act.  The  section  authorises 
the  Judge  of  the  district  court,  under  cer- 
tain conditions,  to  make  such  an  appoint- 
ment, but  confers  nosuchauthorltyonthis 
court.  Bule  7  provides  that  "  the  supreme 
court  has  a  general  supervision  over 
the  district  and  superior  courts,  and  aU 
other  inferior  judicial  tribunals,  to  prevent 
and  correct  abuses, "  etc.  Without  even 
Intending  a  ground  tor  Inference  that  we 
could,  with  the  facts  otherwise,  make  such 
an  appointment,  we  may  say  that  the  rec- 
ord fails  to  make  any  showing  ol  abuse 
for  us  to  correct  or  prevent.  The  argu- 
ment proceeds  largely  upon  a  claim  ot 
abuses  and  Illegalities,  but  the  record  is  a 
plain  showing  ot  two  separate  inquiries, 
under  the  forms  of  law,  as  to  the  sanity 
ot  appellant,— one  by  the  commissioners 
sitting  as  a  board,  and  the  order  by  a 
Judge  of  the  district  court;  the  findings 
of  each  being,  upon  evidence  submitted, 
that  appellant  is  insane,  and  a  proper 
subject  for  hospital  treatment.  Nothing 
in  the  record  affords  even  a  suspicion  that 
the  proceedings  were  not  legal  and  regular, 
and  the  findings  fully  supported  by  the 
evidence.  If  the  facts  are  otherwise,  the 
mistake  Is  in  presenting  a  record  from 
which  the  facts  are  not  to  be  known.  We 
may  properly  and  profitably  look  to  ar- 
guments to  aid  our  conclusions  from  the 
record,  but  we  cannot  look  to  them  tor 
facts  which  it  is  the  province  of  the  record 
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to  dlaclose.  The  order  entered  In  this 
fourt,  October  20, 1890,  at  the  inetance  of 
ippellant,  is  revoked,  and  the  Judgment 
)u  both  appeals,  with  modification  Indi- 
iated,  is  affirmed. 


Brat  v.  Wise. 
(Sujrreme  Court  of  Iowa.    Kay  28, 1891.) 

RbPLBVIN— EVIDBNOB— AOISTBB'S  LlBK— WaIVBR. 

Defendant,  a  livery  stable  keeper,  received 
a  horse  from  a  trainer,  to  whom  it  had  been  in- 
trasted  to  train  and  race,  and  at  the  same  time 
took  an  assignment  of  an  account  of  the  trainer 
against  the  owner  for  services.  The  owner,  hav- 
ing ascertained  that  the  horse  was  at  defendant's 
■table,  went  there,  and  in  the  absence  of  defend- 
ant took  the  horse,  and  put  him  in  the  plaintlfl's 
stable,  and  subsequently,  in  an  Interview  with 
defendant,  he  repudiate  the  trainer's  demand, 
when  defendant  said  to  let  it  go  nntil  the  trainer 
cot  home,  and  then  they  woala  "fix  it  up. "  De- 
fendant afterwards  went  to  plaintiff's  stable.  In 
the  latter's  absence,  and  by  representing  that 
the  owner  had  sent  him  for  the  horse,  succeeded 
in  getting  possession  of  it  Held,  in  an  action  to 
recover  possession  of  the  horse,  that  any  lien 
which  defendant  may  have  had,  either  for  its 
keep  while  in  his  stable  or  for  the  assigned  ac- 
oovnt  of  the  trainer,  was  waived  when  the  ad- 
justment was  poutponed  until  the  return  of  the 
trainer,  and  Judgment  was  properly  rendered  tut 
plaintiff. 

Appeal  from  superior  conrt  of  Coancll 
Bluffs;  E.  B.  Ayi.esworth,  Judge. 

This  Is  an  action  of  replevin  for  a  horse. 
There  was  a  trial  by  the  court  without 
a  Jury.  Jadfrment  was  rendered  for  the 
plaintiff.    Defendant  appeals. 

Wilfrbt,  Baldwin  Jt  Ualdane  and  A.  W. 
Aakwltb,  for  appellant.  Q.  A.  Boltnea, 
for  appellee. 

RoTBROCK,  J.  As  the  action  in  at  law, 
the  judgment  cannot  be  reversed  without 
a  finding  that  it  is  so  manifestly  against 
the  evidence  as  to  indicate  passion  or  prej- 
udice on  the  part  of  the  trial  judge.  With 
this  well-known  rule  in  'view,  we  will 
briefly  recite  the  facts,  which  we  think  the 
learned  Judge  was  authorized  to  find  as 
established  by  the  evidence.  In  the  sum- 
mer of  1S88,  one  J.  J.  Shea,  of  Council 
Blalls,  was  the  owner  of  a  horse,  which 
was  named  "Gray  Jim."  The  horse  was 
a  pacer,  with  a  record  of  2.24%,  and  was 
kept  for  racing  purposes.  During  the  rac- 
ing season  of  188i(  Shea  put  the  horse  in 
'.■harge  of  one  Carey,  whose  business  it 
was  to  go  on  the  circuit  with  borxes. 
Carey  was  authorized  to  sell  the  horse 
while  on  the  circuit  If  he  could  find  a  pur- 
ehaser.  He  did  not  succeed  in  this  part 
of  bis  mission,  and  returned  to  Council 
Bluffs  with  the  horse  about  September  10, 
1888.  He  took  the  horse  to  u  livery  stable 
kept  by  the  defendant.  Wise,  and  left  hlni 
there,  and  assigned  to  Wise  an  account  of 
fll6,  which  he  claimed  Shea  owed  him  for 
keeping  the  horse,  and  tor  freight  charges 
while  on  the  circuit.  On  the  same  day 
Shea  ascertained  that  the  horse  was  left 
at  defendant's  livery  stable.  He  went  to 
the  stable,  and,  In  the  absence  of  Wise, 
took  the  horse  to  the  livery  stable  of  the 
plaintiff.  On  the  same  day  Shea  and  the 
defendant  bad  an  interview  about  the 
claim  which  Carey  had  assigned  to  the  de- 
fendant,   lu  this  interview  Shea  disputed 


the  bill  for  S116,  and  the  conference  was- 

concluded  by  the  defendant  saying :  "Let 
it  go  till  Carey  gets  home,  and  we  will  fix 
it  up. "  On  the  night  of  that  day  the  de- 
fendant went  to  plaintiff's  livery  stable  Id- 
plaintiff's  absence,  and  stated  to  an  em- 
ploye that  Shea  had  sent  him  for  the 
horse,  and  by  this  representation  be  again- 
acquired  possession  of  the  animal.  The 
evidence  further  shows  that  it  Is  extreme- 
ly doubtful  whether  Shea  at  that  time 
was  indebted  to  Carey  in  any  amount.  It 
is  claimed  that  the  defendant  was  entitled 
to  a  lien  upon  the  horse  for  the  claim  o( 
Carey,  and  for  the  few  hours  the  animal 
was  in  his  barn;  and  be  relies  on  chapter 
25,  Laws  1880,  (Miller's  Code.  p.  685.)  That 
act  provides  as  follows:  "That  keepers 
of  livery  and  feed  stables,  herders,  and 
feeders,  and  keepers  of  stock  for  hire  ahaU 
have  a  lien  on  all  stock  and  property  com- 
ing into  their  handsas  such  fortheir  prop- 
er charges,  and  for  the  expense  of  keeping 
when  the  same  have  been  received  from 
the  owner  or  from  any  person:  provided, 
however,  this  lien  shall  be  subject  to  all 
prior  liens  of  record. "  Carey  was  not  the 
keeper  of  a  livery  or  feed  stable.  His  bust* 
nesB  was  breaking  horses  and  training 
them  for  races  and  speed.  It  may  be  guee- 
tioued  whether  be  was  entitled  to  a  lien 
under  the  statute.  But  this  Judgment 
can  well  l>e  sustained  without  deter- 
mining that  question.  When  Shea  dis- 
puted Carey's  account  lo  the  interview  be- 
tween him  and  the  defendant,  and  It  was 
agreed  that  the  matter  should  rest  as  It 
was  until  Carey  came  home,  and  It  was 
"fixed  up,"  this  was  an  abandonment  by 
the  defendant  of  any  lien  upon- the  horse. 
The  animal  was  then  in  the  possession  ol 
Sliea,  or  of  the  plaintiff.  The  defendant 
could  not  revoke  this  agreement  by  after- 
wards going  to  the  stable  of  the  piaintiH 
and  obtaining  possession  of  the  liorse  by 
the  untruthful  representation  that  he  was 
sent  there  by  Shea  for  the  horse.  Tbisla 
all  there  is  of  the  case.    Affirmed. 


Patton  t.  Cook  e*  »L 

(Supreme  Cowrt  of  Iowa.    May  iiS,  1891.) 

Rbal-Estatb  Aobnt^Ihflisd  Rbvogxtiox  of 

ACTHOBITT. 

Plaintiff  authorized  defendants  to  sell  his 
and  for  a  cash  payment  and  notes,  and  on  their 
representation  that  they  had  found  a  purchaser, 
and  the  cash  payment  and  notes  were  ready  to  be 
delivered  to  him,  executed  and  gave  them  a  hood 
for  title,  blank  as  to  the  name  of  the  purchaser: 
Defendants  failed  to  deliver  tliA  cash  and  notes 
on  demand  of  plaintiff,  and-  afterwards  filled  ia 
the  bond  with  the  name  of  a  purchaser.  Held. 
that  defendants'  aafbority,  as  plaintiff's  agents, 
to  use  the  bond  for  title,  was  determiued  whea 
they  failed  to  deliver  the  cash  and  notes. 

Appeal  from  district'  court,  Pottawat- 
tamie county ;  H.  E.  Dkemer,  Judge. 

The  plaintiff  seeks  by~  this  action  to  set 
anlde  and  cancel  a  bond  for  a  deed  of  a< 
certain  lot  in  Council  Blbffs.  There  was 
a  full  hearing  on  the  merits,  and  a  decree 
for  the  plaintiff.     Defendants  appeal. 

Stone  £  Sims  and  FUckinfKr  Bms.,  for 
appellants.  G.  A.  Holmes  and  Hurt  db  He- 
Cabe,  for  appellee. 
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BoTBROCK,  J.  Tbe  platntltf  waa  the 
owner  ut  tbe  lot  In  questiun.  The  defend- 
ants Cook  &  Morgan  were  real-eetata 
agents.  In  tbe  month  of  Febmary.  188r, 
tbeplaintttt  autborised  Cook  &  Morgan  to 
aell  said  lot  {or  $275.  Tbe  terms  of  qale 
were  to  be  one-third  casta  and  the  balnuce 
payable  In  one  year,  with  interest  at  8  per 
cent,  per  annum.  Tbe  purchaser  was  to 
ezecote  a  promtaaory  note  tor  tbe  deferred 
payment.  In  a  abort  time  after  this  ar- 
rangement was  made.  Cook  &  Mortcan 
notified  the  plaintiff  that  tbey  bad  foaod 
a  purcbaaer  for  the  lot.  Thereupon  plain> 
tlfl  execoted  and  acknowledged  a  title- 
bond.  It  was  a  blank  bond,  in  that  the 
name  of  tbe  porcbaser  was  not  filled  in 
nor  anywhere  Inserted  In  the  bond.  This 
fact  cannot  be  said  to  be  disputed.  The 
real  question  is  wbether  Cook  A  Morgan 
filled  the  blank  wrongfully,  and  without 
authority  from  tbe  plaintiff.  On  this 
branch  of  tbe  case  there  Is  a  serious  con- 
flict in  tbe  evidence.  We  have  examined 
tbe  record  with  care,  and  we  reach  tne 
name  condosion  that  waa  adopted  by  the 
district  court.  We  think  that  a  fair  pre- 
ponderance of  the  erldence  shows  that, 
when  Cook  &  Morgan  requested  the  de- 
fendant to  prepare  tbe  bond,  they,  or  one 
of  them,  stated  to  him  that  tbe  cash  pay- 
ment and  t^e  note  for  the  deferred  pay- 
ment were  ready  to  be  deliyered  to  him. 
When  the  plaintiff  presented  the  bond, 
Cook  ft  Morgan  did  not  have  the  money 
Bor  tbe  note,  but  offered  tbe  plaintiff  five 
or  ten  dollars  for  an  option  on  tbe  par- 
chase  of  the  lot.  This  the  plaintiff  refused 
to  accept,  and,  as  the  bond  bad  been 
banded  to  Cook  &  Morgan,  tbey  refused 
to  return  it  to  tbe  plaintiff.  After  some 
dispute  and  discasalon  between  tbe  par- 
ties, tbe  bond  was  left  in  tbe  bands  of 
Cook  &.  Morgan.  Plaintiff  went  to  their 
office  early  tlie  next  morning,  and  de- 
manded the  bond  or  a  compliance  with 
the  contract.  Cook  A  Morgan  refused  to 
pay  tbe  money  and  deliver  the  note,  and 
filled  up  the  bond  with  tbe  name  of  one 
Greenwood.  He  aasignedlt  to  the  defend- 
ant Smith.  In  our  opinion,  tbe  rights  of 
the  parties  were  fixed  when  Cook  &  Morgan 
failed  to  pay  tbe  money  and  deliver  tbe 
notes  to  the  plaintiff,  and  it  U  entire- 
ly immaterial  what  tbey  did  afterwards 
In  tbe  way  of  a  tender.  Tbey  had  no  au- 
thority to  fill  in  tbe  name  of  Oreenwood 
intliebond.  This  question  of  fact  Is  all 
there  is  in  tbe  appeal.  The  decree  of  the 
district  court  is  affirmed. 


Patnb  v.  Bacbinbk  et  al. 

(Supreme  Court  of  Iowa.   May  38, 1881.) 

Fabtibs  on  APFEAii— Record— "Bobsmiar  Oats" 

NOTB — CONBIDBRATION. 

1.  In  a  salt  by  the  holder  of  a  note  against 
tbe  maker  and  the  payee,  who  bad  transferred 
tbe  note,  gnarantying  its  payment,  when  the 
Judgment  is  against  the  payee,  but  in  favor  of 
tbe  maker  of  tbe  note,  the  payee  la  not  a  neces- 
sary party  to  an  aj^peal  taken  by  the  holder  of 
tbe  note,  the  questions  presented  by  the  appeal 
being  questions  in  wtiieh  the  payee  nas  no  con- 
cern. 

9.  Where,  immediately  after  the  trial,  the 
iDstmctions  given  and  refased  are  returned  with 
the  file*  to  the  clerk,  who  neglect*  to  mark  them 


as  filed  until  nine  months  after  the  trial  and 
eight  months  after  an  appeal,  and  theinstraotions 
are  in  no  wsy  Identiflecf  by  the  bill  of  ezoeptiona, 
they  cannot  Be  oonsidered  by  this  court. 

8.  A  "Bohemian  oats"  contract  by  which  one 
porctaases  grain  at  a  "apeculaUvB"  valne  In  oon- 
siaeratlon  of  the  seller's  promise  to  sell  grain  for 
the  purchaser  at  a  like  "speculative"  value,  is 
against  publiopollcy,^d  notes  given  by  tbe  pur- 
chasers in  execution  of  such  a  contract  are  void, 
except  in  the  hands  of  an  innocent  purchaser. 

Following  Hanks  v.  Brown,  79  Iowa,  660,  44  N. 
W.  Rep.  811;  Merrill  v.  Packer,  SO  Iowa,  648, 
45  N.  W.  Rep.  1076. 

Appeal  from  district  coortr  Bliiggold 
county;  J.  W.  Harvbt.  Judge. 

Action  upon  two  promissory  notes  exe- 
cuted by  the  defendant  Raublnek  to  Milton 
Lorlmer  or  bearer,  which  were  transferred 
and  payment  guarantied  by  Lorimer  to 
tbe  plaintiff,  for  value,  before  due.  Rau- 
blnek answered  for  himself,  admitting  tbe 
execution  of  tbe  notes,  and  alleging  that 
tbey  were  obtained  from  bim  by  fraud; 
that  they  are  without  consideration; 
were  executed  aa  part  of  a  gambling  con- 
tract ;  that  they  have  been  altered  in  ma- 
terial parts  since  beexecutedand  delivered 
them,  without  his  consent;  and  that  the 
plaintiff  took  tbe  notes  with  knowledgeof 
all  of  these  facts.  There  is  nothing  to 
show  that  Lorimer  answered,  except  in 
the  fifth  paragraph  of  tbe  court's  instruc- 
tions, wherein  the  jury  were  directed  to 
find  against  Lorimer,  unless  they  found 
that  tbe  notea  had  been  altered  as  alleged 
after  he  transferred  them  to  tbe  plalndff. 
The  case  was  submitted  to  tbe  Jury,  and 
a  verdict  returned  In  favor  of  the  plaintiff 
against  Milton  Lorlmor,  and  in  favor  of 
the  defendant  Josd  Raublnek.  Plaintiff 
moves  to  set  asdde  the  verdict,  and  grant 
a  new  trial,  on  the  grounds  that  it  was 
not  sustained  by  tbe  evidence,  was  con- 
trary to  law,  and  that  tbe  court  erred  In 
giving  the  fourth  and  fifth  paragraphs  of 
its  instructions,  and  in  reusing  to  give 
the  instructions  asked  by  plaintiff.  This 
motion  was  overruled,  and  Judgment  en- 
tered upon  tbe  verdict,  from  which  plain- 
tiff appealed,  serving  notice  thereof  upon 
tbe  defendant  Raublnek  aIone,and  assign- 
ing as  errors  the  giving  of  the  fourth  and 
fifth  InBtructions.  and  in  refusing  to  give 
those  aaked,  and  In  overruling  tbe  mo- 
tion for  new  trial,  and  rendering  Judg- 
ment for  tbe  defendant  Raublnek. 

Moant  A  Wlihti  and  Kuufftiiaa  dk  OuerO' 
sey,  for  appellant.  Langhlla  Jk  Cmnpbell 
and  JZ.  H.  Upenee,  for  appellee. 

OrvEN,  J.  1.  Appellee  moves  to  dismiss 
this  appeal  for  the  reason  that  tbe  de- 
fendant Lorlmer  is  not  made  a  party  to 
it.  Appellant  and  Lorimer  are  not  co-par- 
tlea;  therefore  section  3174  of  tbe  Code 
does  not  apply.  They  were  adverse  par- 
ties, and  hence  tbe  appeal  Is  under  sec- 
tions 8178,  3179.  It  will  be  noticed  that 
tbe  defenses  were  not  pleaded  in  common 
by  tbe  defendants,  and  that  noneof  tbe  de- 
fenses set  up  were  available  to  Lorimer  as 
guarantor,  except  the  charge  of  altera- 
tion. This  defense  was  not  common  to 
both  defendants,  for  tbe  reason  that  it 
mi^bt  prevail  as  to  one  and  not  as  to  tbe 
other.  Alterations  such  as  those  alleged, 
made  any  time  after  Raublnek  executed 


Digitized  by^OOQlC 


KOBTHWESTEBK  BEPOBTEB,  Yoi..  48. 


(Iowa. 


and  deHvered  the  notes,  would  be  a  Kood 
defense  aa  to  him,  btft  only  arailable  to 
Lorlmer  U  made  alter  be  delivered  tlie 
sotes  to  the  plaintiff.  Appellant  has  all 
that  he  aBks  as  to  Lorimer,  and  therelore 
baa  notbinic  to  appeal  Irom  as  to  him. 
The  Jndgment  aa  to  Raubintik  can  be 
modified,  affirmed,  or«  reversed  without 
inJurlouBly  affecting  the  Interesta  of  Lorl. 
mer,  and  is  therefore  within  the  rule  an- 
nounced in  Moore  r.  Held,  78  Iowa,  638, 
85  N.  W.  Rep.  623.  The  questiona  pre- 
sented on  this  appeal  are  questions  In 
which  the  defendant  Lorimer.  who  did  not 
appeal,  has  no  concern.  A  determlna* 
tlon  either  way  of  the  iasaea  between 
IrtaintiK  and  defendant  Raabinek  cannot 
affect  the  liability  of  Lorimer.  Such  la 
not  the  case  In  Hunt  ▼.  Hawley,  70  Iowa, 
188,80  N.  W.  Rep.  477:  Day  v.  Insurance 
Co.,  77  Iowa,  844,  42  N.  W.  i(ep.812;  or 
Goodwin  v.  Hilllard,  76  Iowa,  665,41  N. 
W.  Rep.  812,  (cited  by  counsel.)  In  those 
cases  the  party  omitted  In  tbe  appeal  was 
directly  Interested  In  tbe  questions  pre- 
Mnted,  and  the  jaderaents  could  not  be 
reversed,  modified,  or  affirmed  without 
alTectlnKtbdr  interesta.  The  motion  to 
disiuisa  is  overraled. 

2.  Appellant's  abstract  sets  out  Instrue- 
ttona  asked  and  refused,  and  his  excep- 
tions to  the  refusal  and  instmctions  giv- 
en, and  his  exception  to  the  fourth  and 
fifth  parafcraphs  thereof.  Appellee  moved 
to  strike  those  Instructions,  for  the  rea- 
son that  the  record  shows  that  they  were 
not  filed  In  the  office  of  the  clerk,  and  are 
not  in  any  manner  referred  to  in  the  bill 
of  exceptions,  or  made  a  part  tb««of. 
Appellant's  abstract  seta  them  out  an  the 
Instruutions  ^ven  and  rinsed.  Appellee 
denies  the  correctness  of  this  abiitract  in 
an  amended  abstract,  and  sets  out  the 
bill  of  exeeptiona  at  length,  which  says, 
"Said  Jury  were  inatructed  by  tbe  court," 
but  contains  no  Inatructions,  or  any  other 
reference  to  Instructions.  Appellant 
states.  In  what  he  terms  an  "additional 
abstract,"  that  the  instructions  Kiven 
and  refused  were  returned  with  the  flies 
to  the  clerk  Immediately  after  the  trial, 
and  remained  In  Ills  pussesalon  with  tbe 
other  files  In  the  case;  but  that  through 
inadvertence  he  neglected  to  mark  them 
filed,  and  to  note  them  upon  the  appear- 
ance docket,  until  the  8th  day  of  May, 
1890.  There  is  no  record  before  ua  to  show 
snch  to  be  the  fact;  and,  thongh  entitled 
as  an  "additional  abstract,"  vre  can  only 
receive  it  as  the  statement  of  cuunael.  It 
this  statement  may  be  conbidered  as  part 
of  tbe  record,  we  then  have  a  cose  where- 
in what  is  prcMented  to  ua  as  instructions 
nuked  and  refused,  and  inatructions  given, 
are  not  identified  by  being  filed  in  tbe 
office  of  tbe  clerk  of  the  district  court  until 
some  nine  months  after  the  trial,  and 
eight  months  after  the  appeal  was  perfect- 
ed, and  are  not  identified  in  any  manner 
In  the  bill  of  exceptions.  Appellant  con- 
tends that  appellee  does  not  deny  that  the 
instructions  set  out  are  in  fact  the  in- 
structions given,  and  asked  and  refused, 
at  the  trial.  It  la  queetionable  whether 
flppellee'a  abstract  will  bear  snch  con- 
struction. He  doea  concede  that  excep- 
tions were  taken  to  tbe  giving  and  refus- 


ing of  the  instructions  which  were  given 
and  refused,  and  we  think  must  be  under- 
stood as  denying  that  those  set  out  are 
the  identical  Inatructions.  There  abould 
be  no  uncertainty  as  to  tbe  identity  of  in- 
stmctions presented  for  review,  and  tbe 
modes  pointed  ont  in  tbe  law  for  their 
identification  shoold  alone  be  railed  nuon. 
We  think  appellee's  motion  to  strike  from 
the  record  tbe  inatmetions  set  ovt  am  giv- 
en, and  as  asked  and  refused,  mtiat  be  sus- 
tained. 

8.  Tbeae  notes  were  given  upon  what  is 
famillarty  known  as  a  "Bohemian  uats 
contract, "  and  the  transaction  as  to  the 
giving  of  the  notes  la  ideotical  with  that 
in  Hanks  v.  Brown.  7S  Iowa,  960.  44  N.  W. 
Bep,  811,  and  Merrill  t.  Packer,  80  Iowa, 
543,  45  N.  W.  Bep.  1076,  whereto  tiie  trans- 
actions and  notes  were  held  to  be  against 
pnbltc  policy,  and  void.  Following  those 
caaea,  we  hold  that  tbese  ootes  are  void, 
except  in  the  hands  of  an  innocent  pur- 
chaser for  value,  before  doe,  without  no- 
tice. 

Having  no  inatroetluns  before  ua.  It  only 
remains  to  Inquire  whether  thecoart  erred 
in  overruling  the  motion  in  arrest  of  lodg- 
ment against  appeUee,  and  for  a  new  trial, 
on  tbe  grounds  that  "the  verdict  la  not 
sustained  by  the  evidence."  If  the  evt* 
deoce  sbowa  tbat  the  plolntttt  had  notiet 
of  the  fraudulent  and  void  character  of 
tbe  notes  at  The  time  he  purchased  them, 
then  the  verdict  is  correct.  There  is  tes* 
tlmony  tending  to  establish  each  of  these 
detenaes,— not,  it  is  true,  without  conflict, 
nor  so  as  to  be  entirely  oonvlnctng;  yet 
that  there  Is  testimony  ao  tending  is 
shown  by  tbe  discussion.  We  do  not  usu- 
ally discuss  the  evidence  at  length  in  pass- 
ing upon  such  questiona  as  these,  nor  is  It 
necessary  that  we  should  do  so  In  this 
ease.  We  think,  alter  a  careful  reading  of 
tbe  record,  tbat  there  Is  testimony  tend- 
ing to  eatablish  each  of  these  defenaes, 
and  of  such  weight  tbat  under  tbe  famil- 
iar rule  we  should  not  interfera  with  the 
verdict  on  the  grounds  that  it  is  not  su»' 
tained  by  the  evidence.  Our  examlnatloB 
of  tbe  record  and  of  tbe  evidenee  leads  us 
to  the  conclusion  that  the  Judgment  of 
the  district  court  should  be  attlrmed. 


BiDOLBT  T.  Db  BoaoB. 
iSuprenie  Cowrt  of  lovoa.    iUy  29, 1801.) 

FKIKCIFil.  MSO  AOSXT  —  ACTHOSITT  TO  tiZASI 

Laitd. 
H. ,  on  whose  land  her  son  'was  paying  taxes, 
autborized  him  to  use  the  same  by  leasing  it  for 
pasturage  or  by  selling  tlie  grass,  so  as  to  make 
It  bring  enough  to  reimburse  him.  but  said  tbat 
she  did  not  want  him  by  a  lease  tomjare  the  sale 
of  the  land.  Beld,  that  whether  a  lease  would  In- 
jure a  sale  of  the  land  was  left  to  the  son's  }adg- 
ment,  and  that  a  lease  made  by  his  agent  was  a 
lease  on  his  own  behalf,  so  that  the  question  of 
auth<n1ty  of  his  agent  as  agent  for  H.  oonld  not 
arise. 

Appeal  from  district  court,  Andobon 
county;  N.  W.  Macev,  Judge. 

Action  to  enjoin  the  defendant  from  tbe 
use  and  occupation  of  a  40-acre  tract  of 
land  in  Audubon  county.  Tbe  district 
court  gave  judgment  for  the  def«idant, 
and  the  plaintiff  appeals. 


Digitized  by 


Google 


Iowa.) 


BIDOLEY  «.  DB  BOUGH. 


997 


f.  L.  Statzell  and  J.  M.  Griggs,  tor  appel- 
lant.    H.  W.  Hanua,  tor  appellee. 

OBANaBB,  J.  1.  Appellee  objects  to  the 
trtal  ut  tbe  cause  de  novo  because  the  ab- 
stract does  not  purport  to  be  uQe''of  all 
the  evidence. "  The  abstract,  as  amend- 
ed, flhowB  that  It  contains  all  the  evidence 
Introduced  or  offered  to  be  Introduced, 
and  all  ubjecttons  made  thereto,  and  rul- 
ings made  thereon.  Appellee  flies  no  ab- 
stract putting  In  Issue  the  statement,  and 
It  la  BufiBcient. 

2.  On  the  23d  day  of  March,  1888,  Laviaa 
Hanna,  residing  at  Cedar  Bapids,  Iowa, 
was  the  owner  of  the  40  acres  of  land  in 
question.  On  that  day  a  written  lease  of 
the  land  for  one  year  was  made  to  the 
plaintiff,  to  which  the  name  of  H.  W. 
Hunna  appears  as  lessor.  On  the  VMt 
day  of  May,  1888,  Lavina  Banna  entered 
Into  a  written  contract  with  the  defend- 
ant for  the  sale  of  the  land  for  $440,  with 
a  payment  of  f761n  band,  and  the  balance 
tn  Installments,  the  last  to  become  due 
May  13,  1893.  Upon  pertonuatioe.  by  de- 
endant,  Lavina  Hanna  agreed,  in  effect. 
iM  convey  to  him  all  her  "rights,  title, 
and  Interest  In  and  to  the  real  estate. " 
The  right  of  posdession  during  the  period 
of  performance  by  the  dfefendaut  is  left  en- 
tirely to  leRal  Inference.  It  is  not  in  terms 
Rtrev  to  the  defendant  by  tiie  contract. 
These  contracts  constitute  the  basis  of  the 
respective  claims  of  the  parties  to  the  nse 
and  occnpancy  of  the  land.  The  defend- 
ant, being  a  herdsman,  insisted  upon  a 
right  to  pasture  the  land,  and  at  the  in- 
stance of  the  plaintiff  an  injunction  issued 
to  restraia  him.  The  case  may  l>e  said  to 
tarn  upon  the  validity  of  the  contract  or 
'  lease  of  the  land  to  the  plaintiff.  As  be- 
fore said,  the  lease  has  to  It  the  name  of 
H.  W.  Hanna  as  lessor,  and  it  la  insisted 
that  tl»  name  is  there  without  anthority, 
and  that  hence  the  contract  is  wlthoat 
effect.  H.  W.  Hanna  is  a  eon  of  Lavina 
Hanna,  and  resides  in  Audubon  county. 
His  mother  formerly  rrsided  there,  bat 
moved,  some  foar  years  ago,  to  Cedar 
Bapids.  Daring  this  time  she  has  owned 
the  land,  and  from  the  testimony  of  H.  W, 
Hanna  for  the  defendant  it  appears  that 
since  his  mother  left  Audubon  county  he 
has  on  his  own  account  paid  tlie  taxes  for 
her  on  the  land;  that  be  was  at  Cedar 
Bapids  thetwinter  before,  and  liis  mother 
said  slie  did  not  like  to  have  him  pay  the 
taxes,  and  asked  him  If  he  could  not  get 
enongh  out  of  the  grass  from  the  land  to 
pay  the  taxes,  so  that  he  would  not  have 
them  to  pay;  and  he  told  her  be  thought 
he  could ;  that  it  would  rent  tor  that,  but 
would  injnrethesaleof  it;  andshesaid  she 
didn't  want  him  to  do  anything  to  "avoid 
the  sale, "  as.  she  wanted  the  money  as 
soon  as  she  could  get  it.  On  cross-exam- 
ination Mr.  Hanua  said:  "My  mother 
l^t  here  about  four  years  ago,  and  has  not 
been  here  since.  She  lives  at  Cedar  Rap- 
Ids.  I  told  Bldgley  he  could  have  the  use 
of  the  land  for  the  taxes.  After  the  lease 
was  made  it  was  deposited  in  my  safe, 
and  then  afterwards  Mr.  Ridgley  paid  me 
fifty  cents  in  money,  being  the  balance  due 
on  the  rent.  Beceived  this  fifty  cents  aft- 
er the  land  was  sold  to  De  Bougb.    I  bad 


heeu  paying  her  taxes,  and  sent  her  the 
receipts,  ever  sinqe  we  had  owned  this 
land,  and  she  said  she  didn't  think  I  ought 
to  be  paying  her  taxes  without  getting 
some  benefit  from  It.  l  told  her  1  didn't 
see  how  I  could  get  enough  for  it  with- 
out I  leased  the  land  or  sold  the  grass; 
she  asked  me  if  that  could  not  be  done, 
and  I  told  her  it  probably  could,  but  it 
might  affect  a  sale  if  It  were  leased  out  for 
a  year,  and  she  said  she  would  rather  pay 
the  taxes  herself  than  to  have  laud  leased 
so  it  would  prevent  a  sale  being  made." 
Mrs.  Hanna  was  not  a  witness,  and  his  is 
the  only  testimony  from  which  we  may 
know  his  understanding  with  his  mother 
as  to  his  right  to  lease,  or  so  use  the  grass 
on  the  land  as  to  pay  iJie taxes.  The  facts 
as  to  the  making  of  the  lease  are  about  as 
follows:  Mr.  Moore  was  the  clerk  for  Mr. 
Hanna,  who  Is  an  attorney  nt  law.  The 
plaintiff  saw  Mr.  Hanna  on  the  day  the 
lease  wns  made,  and  they  had  some  talk 
abont  the  lease,  and  Hanna,  being  called 
away  by  sickness  in  bis  family,  directed 
his  clerk  to  draw  up  a  lease.  "The  rental 
value  of  the  land  was  to  be  the  amount 
of  the  taxes  for  theyear.  Tbeamount  was 
that  day  ascertained  to  be  f  6.40,  and  the 
plaintiff  paid  Mr.  Moore  f5.90,  for  which 
Moore  gave  the  receipt  oi  Mr. -Hanna,  and 
afterwards,  May  30, 1888,  plaintiff  paid  the 
remaining  60  cents  to  Mr.  Hanna.  The 
money  was  applied  in  payment  of  the 
taxes.  Mr.  Moore  signed  the  name^H. 
W.  Hanna"  to  the  lease,  and  the  plaintiff 
attached  his  signature.  The  lease  is  silent 
as  to  any  foi-feiture  In  case  of  a  sale,  and 
is  for  the  period  of  one  year.  The  value 
of  the  land  for  rent  that  year  consisted 
entirely  of  the  grass  thereon  for  hay  or 
pasturage.  Mr.  Hanna,  in  his  testimony, 
says  that  he  told  the  plaintiff  that  his 
lease  must  be  subject  to  a  right  to  sell  the 
land;  that  be  "would  not  pi-event  its  be- 
ing sold  on  account  of  the  lease."  Heal- 
so  says  in  bis  direct  evidence:  "In  case 
the  land  should  be  sold  the  agreement  was 
rather  indefinite.  I  told  him  that  we 
would  have  no  trouble  In  relation  to  that 
part  of  it."  These  statements  are  denied 
by  the  plaintiff.  It  may  be  well  to  first 
settle  the  point  as  to  Mr.  Hanna's  author- 
ity to.  deal  with  the  land.  It  seems  to  us 
from  the  statements  and  conduct  of  Mr. 
Hanna  that  he  understood  that  he  had 
the  rightto  so  ase  the  land  that  the  grass 
thereon.  Tor  hay  or  pasturage, should  save 
him  from  the  payment  of  taxes.  This  he 
might  do  by  selling  the  grass  or  leasing 
the  laud.  There  Is  nothing  to  show  that 
his  mother  had  not  the  same  understand- 
ing. It  Is  important  to  keep  this  fact  In 
view :  That  between  Mrs.  and  Mr.  Hanna 
both  understood  that  Mr.  Haona  assumed 
the  burden  of  paying  the  taxes,  and  he 
was  to  use  the  land  to  save  him  there- 
from. The  case  does  not  Involve  a  ques- 
ion  of  agency.  The  grass  was  not  to  be 
sold  or  the  land  leased  for  her,  but  for  him. 
In  BO  doing  she  desired  him  to  so  use  It  as 
not  to  prevent  a  sale.  This,  we  think, 
was  a  matter  that  she  confided  tohis  Judg- 
ment. It  would  be  a  harsh  construction 
of  his  authority  In  such  a  case  to  say:  "  If 
he  had  sold  to  A.  the  grass  on  the  laud  for 
that  year  for  hay  for  the  ptiymeut  of  taxes 
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dae,  aod  A.  paid  tbem,  and  afterirard*, 
before  the  baying  wasoo,  Mrs.  Banna 
■ella  the  land,  that  A.  forfeits  his  right  be* 
caase  of  a  «rant  of  authority  in  Mr.  Ban- 
na to  BO  contract.  In  other  «v^ordH,  that 
tbe  sale  would  beroid  as  withuot  author- 
ity." With  onr  view  of  the  facts,  Mr. 
Banna  bad  the  rifcht  tomalce  tbe  contract 
in  bis  own  name  and  on  his  own  t>ehalf. 
It  appears  to  us  that  this  mast  have  been 
the  idea  of  Mr.  Hanna  as  to  his  authority 
to  use  the  land,  for  on  the  morning  after 
the  lease  was  made  Mr.  Moore  told  him 
tbe  lease  was  in  the  safe,  and  that  tbe 
money  paid  had  been  applied  un  the  tuxes. 
Banna  then  knew  there  was  a  lease  exe- 
cuted, and  that  Moore  must  have  acted 
for  thelessor.  Moore  was  Banna's  agent, 
but  nut  that  of  his  mother.  Banna  did 
not  then  dispute  the  right  of  Moore  to 
execute  the  lease  on  behalf  of  some  one, 
or  even  stop  to  know  its  contents.  As- 
suming, then,  as  we  must,  an  authority  of 
Moore  to  act,  we  can  only  assume  his  au- 
thority to  act  for  Mr.  Banna.  This  dis- 
poses of  the  much  controverted  point  In 
the  case  as  to  the  authority  of  Mr.  Ban- 
na as  an  agent  to  bind  liie  mother  by  tbe 
execution  of  tbe  lease,  for  it  is  his  lease, 
and  not  hers, 

The  equities  of  the  case  are  strong  in  fei- 
vor  of  the  plaintiff.  He  leased  the  land  in 
good  faith  and  paid  tbe  rent.  There  is  no 
claim  that  tbe  rent  paid  was  not  ade- 
quate. It  was  the  same  that  defendant 
had  before  paid  for  the  use  of  the  land. 
The  claim  that  it  was  paid  to  be  forieited 
it  tbe  land  was  sold  is  so  unusual,  and 
sncli  a  contract  is  so  wanting  in  mutual 
benefits,  as  to  awaken  doubts  where  the 
proof  is  not  strong  In  its  support.  With 
the  proper  issues  to  reform  tbe  contract 
the  testimony  would  be  entirely  Insoffl- 
clent.  The  defendunt  made  this  contract 
of  purchase  with  knowledge  of  plaintiff's 
claim  ;  and  has  no  equities  in  bis  favor  as 
an  Innocent  purchaser.  There  should  be 
a  decree  for  plaintiff,  with  costs,  and  the 
cause  is  remanded  for  that  purpoES 

Reversed. 


INORAM  y.  Wackbbnaobl. 

(Supreme  Court  of  Iowa.    May  88,  1891.) 

Ambiouitt  of  Comtbaot  —  Saueb  —  Bbbaoh  ov 
coxtraot— svidbnos. 

1.  An  agreement  to  porohase  cattl^  then  be- 
ing fed  by  the  seller,  providing  that  part  should 
be  delivered  at  onoe,  part  in  two  weeliB,  part  "  in 
October  next,  the  remainder  by  the  25th  of  No- 
vember, "  is  not  ambiguous  as  to  the  time  when 
the  last  cattle  are  to  be  delivered. 

9.  An  agreement  for  the  sale  of  oattle  pro- 
vided for  delivery  by  the  26th  of  November,  and 
required  that  they  should  be  yarded  by  thu  seller 
13  hoars  at  night  before  delivery.  November  25th 
wait  Sunday.  Held,  that  the  seller,  In  yarding 
the  cattle  on  Monday  night,  complied  with  his 
contract. 

8.  In  such  case  a  telegram  sent  to  the  buyer 
Monday,  and  received  by  him  on  Tuesday,  notify- 
ing him  that  the  cattle  were  ready  to  be  delivered, 
and  informing  him  that  if  he  fails  to  receive 
them  the  seller  will  take  steps  authorized  by  law 
to  protect  himself,  is  sulBcient  notice  to  warrant 
the  seller's  selling  to  another  on  the  buyer's  fail 
ore  to  reuoive  the  cattle,  and  to  charge  the  buyer 
with  the  loss.  The  notice  need  not  set  forth  how 
the  seller  intends  to  protect  himself. 


4.  Where  the  price  of  eattleaold  anderas 
agreemrent  for  fntore  dellveiy  depends  on  Um 
market  at  another  place,  the  seller  may  sliip  to 
and  sell  at  such  place,  od  the  bayer's  feilnre  to 
receive  at  the  specified  time,  and  duuge  htm  with 
the  difBerence  between  the  price  resliied  and  tke 
contract  price:  and,  in  caseof  sndi  sale, evidence 
of  the  methods  of  oondncting  bnaineas  at  the 

Elaoe  of  sale.  Mid  tbe  prices  at  tlie  day  of  aale, 
I  proper. 

6.  Evidence  in  relmttal  of  incompetent  eri- 
denco  allowed  to  remain  before  the  lory  on  the 
insistence  of  the  party  producing  it  is  competoit. 

Appeal  from  district  court,  Taylorcoun- 
ty ;  R.  C.  Benrt,  Judge. 

Action  on  an  agreement  for  tbe  purchase 
of  cattle.  There  was  a  trial  by  jury,  and 
a  verdict  and  Judgment  in  favor  of  plain- 
tiff.   Tbe  defendant  appeals. 

L.  T.  MeCoun  and  A.  J.Jobnaon,  for  ap- 
pellant. Liftagbltn  A  Campbell,  Cram  <t 
Haddock,  and  R.  H.  Spence,  for  appellee. 

Robinson,  J.  Tbe  agreement  In  suit  is 
contained  in  two  instraments  in  writing, 
of  which  the  following  arecopiee:  "I  have 
this  day  bought  of  A.Ingram  two  hundred 
and  eighty-two  cattle,  at  $5.25  per  cwt. 
gross,  to  lie  delivered  as  follows:  Two 
loads  now,  and  two  loads  in  two  weeks, 
one  hundred  more  in  October  next,  the  re- 
mainder by  the  25tb  of  November.  Said 
cattle  to  be  yarded  at  Ingram's  scales 
twelve  hours  at  night.  Paid  ou  the 
above,  five  hundred  dollars.  Mt.  Ayr, 
Iowa,  Sept.  26,  1888.  Cakl  Wackbbna- 
OBL."  'I,  A.  Ingram,  this  day  sold  toC. 
Wackeinogel  twobundred  andeighty-two 
cattle,  now  being  fed  by  me  in  my  feed 
lots,  at  $5.26  per  cwt.  gross,  to  be  deliv- 
ered as  follows:  Two  loads  now,  and 
two  loads  in  two  weeks,  one  hundred 
head  in  October  next,  the  remainder  by 
the  2Sth  of  November.  Said  cattle  to  be 
yarded  at  my  shrink  lot  twelve  hours 
overnight.  Paid  on  the  above,  fice  hun- 
dred dollars.  Mt.  Ayr,  Iowa,  Sept.  26, 
1888.  A.  Inqram.  "  Before  the  26th  day  of 
November,  1888,  defendant  had  accepted 
all  but  118  of  tbe  cattle  specified  in  the 
agreement.  On  that  day  plaintiff  yarded 
tbe  cattle  which  defendant  had  not  taken, 
and  sent  him  a  tel^ram,  as  follows: 
"Mt.  Ayr,  Iowa,  November  26,1888.  To 
C.  Wackernagel,  Clearfleld,  Iowa:  Tard 
cattle  to-night;  will  bold  tomorrow,  and 
protect  myself  afterwards.  A.  Ingram.  " 
The  cattle  so  yarded  were  weighed  the 
next  morning,  and  then  held  until  No- 
vember 27th,  when,  defendant  not  having 
appeared,  they  were  shipped  to  Chicago, 
and  there  sold.  This  action  is  brought  to 
recover  the  difference  between  the  agreed 
price  end  the  amount  realised  from  the 
Chicago  sale.  Defendant  denies  that  he 
has  failed  to  perform  his  part  of  the  agree- 
ment, and  pleads  several  caunter-claims. 
The  judgment  In  favor  of  plaintiff  was 
for  thesiim  of  $1,481.37. 

1.  Appellant  contends  that  the  agree- 
ment in  suit  is  fatally  defective  by  reason 
of  an  ambiguity  as  to  the  date  of  its  per- 
formance, and  that  the  defect  is  patent, 
and  cannot  be  cured  by  parol  evidence. 
When  the  subject-matter  and  language  are 
considered,  we  think  there  is  no  ambigui- 
ty as  to  the  time  when  the  last  of  the  cat- 
tle are  to  be  delivered.    The  agreement  r»- 
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iferred  to  cnttle  which  were  being  ted  by 
plaintiff  at  the  time  it  was  made.  A  part 
ol  them  were  to  be  delivered  at  once,  a 
part  In  two  weeks,  100  the  next  month, 
&nd  the  remainder  "by  the  25th  of  Novem- 
bfT."  There  is  nothing  In  the  langaage 
used  to  jastify  the  presumption  that  a  de- 
lay of  more  than  one  year  in  delivering  a 
part  ot  the  cattle  was  contemplated.  The 
natural  and  only  reasonable  conclusion 
-to  be  drawn  from  the  clause,  "one  hun- 
dred more  in  October  next,  the  remainder 
-by  the  25tb  of  November, "  is  that  the  No- 
vember referred  to  immedlHtely  followed 
the  October  speclfled.  That  interpretu- 
'tlon  is  in  harmony  with  a  common  form 
of  speech,  and  Is  sustained  by  authority. 
TiVhitney  v.  Crosby,  8  Cainea,  »0i 

2.  It  Is  claimed  that  plaintiff  did  not  so 
-far  perform  his  part  of  the  agreement  as 
to  be  entitled  to  demand  a  strict  perform- 
ance on  the  part  ot  defendant;  that  plain- 
tiff did  not  give  due  notice  of  his  inten- 
tion to  sell  the  cattle;  and  that  he  had  no 
right  to  sell  them  in  Chicago,  and  charge 
defendant  with  the  difference  between  the 
contract  price  and  the  price  realised.  The 
25th  day  of  November,  IH88,  was  Sunday, 
and  the  time  for  performing  the  agreement 
-vras,  in  consequence,  8xt«nded  to  the  next 
<lay.  No  act  necessary  to  the  perform- 
-ance  of  the  agreement  could  have  been  re- 
4iuired  on  Sunday.  Post  t.  Garrow,  18 
Neb.  688.26  N.W.  Rep.  580;  Stryker  v.  Van- 
derbllt,  27  N.  J.  Law,  71 ;  Salter  v.  Burt,  20 
Wend.  206;  Sands  v.  Lyon,  18  Conn.  80; 
Avery  v.Stewart,  2  Conn.  68;  Barrett  v. 
Allen,  10  Ohio,  432.  Delivery  of  the  cattle 
-on  that  day  would  have  been  illegal.  The 
cattle  were  required  to  be  kept  in  the 
•brink  lot  12  (not  36)  hours,  and  therefore 
could  not  have  been  placed  In  it  Saturday, 
■to  I>e  held  there  until  Monday.  Tlie 
flbrinklng  of  the  cattle  was  a  part  of  and 
•nqcessary  to  a  delivery;  therefore  it  was 
a  suflScientcompllnuce  with  the  agreement 
-to  place  them  in  the  lot  on  the  night  ot 
-the  26tb  of  November  for  that  purpose. 
The  telegram  sent  by  plaintiff  in  the  even- 
<iig  ol  NoveDlber  26th  was  received  by  de- 
-fendantat  noon  of  the  next  day.  It  lu- 
tormed  him,  in  effect,  that  the  cattle  would 
■beJield  on  that  day  subject  to  bis  order, 
-and  that,  If  not  received  by  blm,  plaintiff 
would  take  steps  authorized  by  law  to 
•protect  himself.  We  do  not  think  it  was 
necessary  for  the  notice  to  state  ]uBt  what 
action  plaintiff  would  take  to  indemnify 
'lilmself  against  loss,  even  if  it  be  conceded 
that  a  notice  was  required.  See  Pollen  v. 
Xie  Boy,  80  N.  T.  S54.  The  defendant  knew 
4bat  the  time  given  him  by  the  agreement 
fn  which  to  accept  the  cattle  was  at  hand, 
and  about  to  expire,  and  be  must  be  pre- 
aanied  to  have  kn«>wn  what  right  his  full- 
■are  to  receive  the  cattle  would  give  to 

Jtlalntlff.  The  cattle  market  was  declin- 
ng.  Promptness  of  action  was  impor- 
tant. Yet,  with  knowledge  of  all  these 
facts,  he  made  no  preparation  to  carry 
out  the  agreement  on  bis  part,  and  evi- 
dently had  no  intention  of  performing  It. 
The  value  ot  such  cattle  at  Mt.  Ayr  and 
▼icinity,  especially  for  the  number  in  con- 
troversy, was  dependent  upon  and  gov- 
erned by  the  market  price  In  Chicago. 
Tbe  defendant  bought  and  shipped  to  that 


market.  It  la  not  shown  that  abetter 
price  could  have  been  obtained  in  Mt.  Ayr. 
The  court,  therefore,  properly  charged  the 
Jury  that  It  plaintiff  had  performed  the 
agreement  on  his  part,  then  upon  the  de- 
fault of  defendant  he  had  a  right  to  ship 
the  cattle  to  Chicago;  and  If  he  did  so  in 
good  faith,  and  sold  them  tor  the  best 
market  price  he  could  procure,  he  was  en- 
titled to  recover  the  difference  between  the 
contract  price  and  the  price  received,  with 
Interest,  after  deducting  the  necessary  ex- 
penses ot  sliipplng.  The  evidence  shows, 
without  material  conflict,  that  the  cattle 
were  shipped  to  Chicago,  and  sold  on  the 
market  in  the  usual  manner  tor  the  best 
price  which  could  be  obtained  at  the  time 
of  sale.  That  was  a  sufficient  compliance 
with  the  requirements  of  the  law  to  fix  the 
liability  of  defendant.  2  Ben].  Sales, 
8  1165;  Pollen  v.  Le  Boy,  30  N.  Y.554;  Dus- 
tan  V.  McAndrew,  44  N.  Y.  76;  Lewis  v. 
Grelder,  51  N.  Y.  236;  Rice  v.  Manley,  66  N. 
y.  87;  Bagley  v.  Findlay,82  111.525;  Ull- 
maa  v.  Kent,  60  Jll.  271 ;  Young  v.  Mer- 
tens,  27  Md.  126.  Since  the  plaintiff  was 
authorized  to  sell  In  Chicago,  evidence  as 
to  prices  and  methods  of  conducting  busi- 
ness in  the  Chicago  market,  when  the  cat- 
tle were  shipped  and  sold,  was  material 
and  proper.  Nor  should  the  evidence  have 
been  confined  to  Chicago  prices  on  the 
26th  and  27th  days  ot  November.  The 
cattle  were  received  in  I'hicago  on  the 
30th  of  November,  too  late  to  sell  on  that 
day.  There  is  evidence  which  tends  to 
show  that  the  market  was  not  good  tor  a 
few  days,  and  In  consequence  there  was 
some  delay  in  making  the  sale.  Evidence 
of  prices  from  the  30th  of  November  until 
the  day  of  sale  was  proper.  Appellant 
complains  6f  the  refusal  of  the  court  to  al- 
low evidence  as  to  the  Chicago  prices  a 
few  days  after  the  sale;  but,  since  there  Is 
no  attempt  to  bold  plaintiff  i-espunslble 
tor  selling  the  cattle  prematurely,  the  ex- 
cluded evidence  would  not  have  been  rele- 
vant to  any  issue  In  the  case,  and  was  im- 
material. Moreover,  the  prices  in  ques- 
tion were  shown  by  other  witnesses  for 
defendant,  and  are  not  questioned. 

3.  Appellant  complains  of  the  rulings  at 
the  court  in  permitting  plaintiff  to  exam- 
ine him  as  to  his  intent  with  respoct  to 
paying  the  claim  of  plaintiff  before  this  ac- 
tion was  brought.  It  is  at  least  doubtful 
If  the  questions  objected  to  were  proper, 
but  the  answers  given  show  clearly  that 
no  prejudice  resulted  from  the  rulings  in 
question.  Therefi>re  their  correctness 
need  not  be  determined. 

4.  Appellant  complains  of  the  refusal  of 
the  court  to  suppress  the  deposition  of 
Charles  Robinson,  and  to  strike  therefrom 
interrogatories  numbered  from  6  to  15,  in- 
clusive, and  the  answers  thereto.  The 
ground  of  objection  to  the  deposition  as  a 
whole  was  that  it  was  not  properly  au- 
thenticated. The  defect  alleged  was  sub- 
stantially the  same  as  that  held  to  be  Ira- 
material  in  Vaughn  v.  Smith, 58  Iowa, 556, 
12  N.  W.  Rep.  604;  and,  following  the  rule 
of  that  case,  the  coi\rt  rightly  refused  to 
suppress  the  deposition.  The  objection  to 
the  portions  of  the  deposition  specified 
were  that  the  testimony  therein  contained 
related  to  the  sale  of  113  head  of  cattle  in 
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Chlcacp)  and  tbe  markets  of  that  city. 
For  reaHons  already  made  appHreut  In 
our  coDBlderation  ol  tbla  cane,  the  teati- 
mony  waa  competeut,  and  properly  sub- 
mitted  to  the  Jury. 

5.  Tbe  defendant  testified  that  he  had 
lost  f  3,200  by  plalntiO,  before  this  action 
was  brought,  through  bid  mtarepreflenta- 
tlons.  Tbe  evidence  was  t^lven  In  narra- 
tive form,  and  there  was  no  opportunity 
to  object  to  the  statement  before  it  was 
made.  The  plaintiff,  in  rebuttal,  offered 
the  evidence  of  a  wttness  to  prove  declara- 
tlons  of  defendant  to  tbe  effect  that  he 
bad  made  a  profitable  contract  with  plain- 
tiff; and  stated  that.  If  the  testimony  aa- 
to  the  loss  ol  $3,200  were  stricken  cot,  he 
would  not  insist  upon  the  evidence  offered. 
Defendant  objected  to  the  striking  out  of 
tbe  testimony  referred  to,  and  it  wan  per- 
mitted to  remain,  and  the  rebutting  evi- 
dence offered  by  plaintiff  was  received.  It 
is  clear  that  the  testimuay  of  defendant  in 
regard  to  bis  Iobh  sboald  not  have  been 
received,  and  that  when  plaintiff  claimed 
the  right  of  rebuttal  it  should  have  been 
stricken  out  by  tbe  court  on  its  own  mo- 
tion, if  necessary;  but  since  defendant 
contended  that  It  was  competent,  and  it 
was  permitted  to  remain  In  the  record  for 
that  reason,  he  cannot  now  be  heard  to 
complain  that  evidence  in  rebottal  was  re- 
ceived. 

0.  Appellant  complains  of  the  refusal  of 
tbe  court  to  give  certain  Instructions 
which  be  ashed.  It  is  sufliclent  to  say, 
without  setting  them  out,  that  there  was 
no  error  in  refusing  them.  Some  were  ob- 
jectionable because  they  sought  to  submit 
to  the  jury  matters  in  regard  to  which 
there  was  no  controversy,  and  some  were 
erroneous. 

7.  The  conclusionn  we  have  announced 
dispose  ol  all  questions  which  we  are  re- 
quired to  determine.  We  discover  no  soffl- 
clent  reason  for  disturbing  the  judgment 
of  the  district  court.  Tbe  evidence  shows 
that  it  does  substantial  justice  between 
the  parties.  Defendant  has  relied  upon 
technical  grounds  to  defeat  a  just  liability, 
resulting  from  an  agreement  which  ap- 
peared to  be  reasonable,  and  which  be  en- 
tered into  freely.  Plaintiff  fulfilled  its  re- 
quirements on  bis  part,  and  is  entitled  to 
lompensatlon  tor  the  wrong  done  by  the 
lallure  of  defendant.    AtBrmed. 


Harley  v.  Mbkkill  Brick  Co. 

(Supreme  Court  of  Iowa.   May  28,  1891.) 

NcisAXCE  — AonoK  TO  Abatb  akd  von  Damaobs 

—ESTOPPBI/— INSTRCOWOSS— EVIDBSCB. 

1.  In  an  action  to  abate  a  brlok-kiln  as  a  nni- 
■ance,  and  for  damage*  canaed  thereby,  the  peti- 
tion alloged  that  the  smoke  from  the  kiln  made 
plaintiff's  premises  miinhabitable,  that  the  house 
and  Its  contents  ware  damaged,  and  that  the  veg- 
etation was  injured  or  destroyed.  Held,  that  an 
instruction  tliat  plaintiff,  to  recover,  mast  prove 
every  allegation  of  her  petition,  was  erroneous, 
since  It  would  lead  tho  jury  to  believe  that  there 
ooald  be  no  recovery  on  any  one  of  the  distinct 
elements  of  damage  alleged,  unless  all  were 
proved. 

a.  Under  Ck>de  Iowa,  g  S831,  authorizing  a  re- 
covery by  any  person  injured  by  a  nuisance,  a 
private  citizen  may  sue  to  abate  a  nuisance,  and 
to  recover  for  damages,  though  the  injury  sus- 


tained Is  similar  to  that  wattereA  by  the  general 
public. 

8.  A  person  may  sue  to  abate  a  brick-kiln  as 
a  nuisance,  and  to  recover  damages  caused  there- 
by to  bis  property,  by  reason  of  the  smoke,  thougb 
the  smoke  may  be  in  some  degree  added  to  oy 
other  factories,  and  this  though  it  may  be  difll- 
calt  to  measure  aoonrately  tlie  damage  oansed  by 
each  oontributor  to  the  injury. 

4.  The  fact  that  a  person  knows  that  a  factory 
is  being  built,  and  the  purpose  for  wbi<dl  it  is  to 
be  operated,  and  makes  no  objection  thereto,  does 
sot  estop  him  to  afterwards  sue  to  abate  it  as  a 
nuisance,  because  of  the  smoke  arising  there 
from,  and  to  recover  for  damages  caused  there- 
by, unless  hi*  oondnet  in&ueneed  Um  owner  io 
building  the  factory. 

6.  In  on  action  to  abate  a  nuisance,  and  for 
damagee  oaused  thereby,  evidence  of  the  manner 
in  which  tb;  alleged  nuisance  affected  the  per- 
son* or  property  of  persons  other  than  plaintiff 
Is  inadmissible. 

6.  In  an  action  to  abate  a  factory  as  a  nni- 
sance,  and  for  injuries  oansed  thereby,  where  the 
defense  is  estoppel,  in  that  plalntilf  knowingly 
permitted  the  factory  to  be  built  without  objec- 
tion, evidence  of  the  oost  of  the  factory  la  prop- 
erly admitted. 

Appeal  from  district  eonrt,  Polk  eooa- 
ty ;  CaAHLEB  A.  Bisaop,  Judge. 

Action  to  recover  damages  alleged  to 
have  been  caused  by  defendant  In  operat 
Ing  machinery  and  kilns  for  tbe  purpose 
of  manulacturlng-brlek,  and  forthe  abate- 
ment of  the  same  as  a  nuisance.  There 
was  a  trial  by  jary,  and  a  verdict  and 
Jndgment  for  defendant.  Tbe  plaintiff 
appeals. 

Chambertln  A  Stewart,  tor  appellant. 
Gateb,  Connor  &  Weaver,  for  appellee. 

Robinson,  J.  During  the  year  1888  the 
plaintiff  owned,  and  with  her  family  occa- 
pled,  as  a  place  of  residence,  a  house  and 
lot  on  East  Fonrth  street.  In  Des  Moines. 
Tbe  premises  so  occupied  wore  aboot  180 
feet  from  the  brow  of  a  bluff  which  siopad 
abruptly  westward.  At  the  foot  of  the 
bluff  defendant,  In  the  year  named,  con- 
structed works  tor  tbe  manufacture  of 
brick.  They  included  a  smoke-stack,  the 
top  of  which  was  19  feet  lower  than  the 
bluff,  and  brfck-kilns.  Tbe  distance  from 
the  bouse  of  plaintiff  to  the  smoke-stack  is 
830  Feet,  and  from  tbe  house  to  the  nearest 
part  ol  tbe  brick-kilns  It  Is  290  feet.  After 
the  works  were  completed  defendant  com- 
menced to  make  and  bam  brick.  Plain- 
tiff claims  that.  In  operating  tbe  works 
and  burning  the  brick,  defendant  used  soft 
coal,  and  that  large,  dense  clonds  of  Mack 
smoku  and  soot  and  gases  were  emitted 
from  tbe  smoke-stack  and  kilns,  which 
were  blown  over  and  upon  her  premises, 
and  into  her  hvnse  and  other  bnildlngs; 
that  la  consequence  the  premises  were 
rendered  uncomfortable,  unhealthy,  and 
unfit  for  habitation ;  that  the  bonse  and 
Its  contents  were  damaged,  and  the  vege- 
tation injured,  and  some  of  it  destroyed. 
Plaintiff  demands  judgment  for91,000,  and 
asks  that  the  buildings,  premises,  and 
buslnesH  of  defendant  be  declared  a  public 
nulMance,  and  abated. 

1.  The  court  charged  the  Jury  as  follows: 
"(1)  The  bnrden  Is  upon  the  plaintiff  in 
this  case  to  eetablluh,  by  a  fair  preponder- 
ance of  the  evidence  in  tbe  case,  each  and 
every  of  the  allcKatlons  of  her  petition, 
other  than  such  thereof  as  are  expressly 
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admitted  )b  the  annnrer.  «  ♦  •  (2)  Yon 
are  InBtructpd  that,  in  order  that  the 
plaintiff  tuay  recover  in  this  action,  she 
must  have  estabHsbed,  by  a  (air  prepon- 
derBTMWof  the  evideneewbieb  has  been  sub- 
mitted to  yoKi— First,  that  «he  owned  aad 
occupied,  as  anegied,tbepremiae8  described 
ia  her  petition ;  *  •  •  aeeoad,  that  the 
operation  of  the  defendant's  works  consti- 
tuted a  nnlsance;  third,  that  she  hasenf- 
f^red  damages  thereby  iu  tb«  respects  al- 
lefred  in  her  petition." 

Objection  is  made  to  the  portions  of  the 
charge  quoted,  on  tlie  j^onnd  that,  under 
the  rule  they  annovneed,  the  ]nry  conld 
Bot  have  found  for  plaintiff,  nnleM she  had 
prored  "ea«h  and  every  of  the  alleirations 
of  her  petition . "  Slnceshe  averred  several 
dtatlnet  elements  of  damage  Itisclear  that 
she  would  have  been  entitled  to  recover 
had  she  established  but  a  part  ol  them. 
It  Is  no  doubt  true  that  tbecoart desired 
to  Instruct  the  Jqry  that  plaintiff  could  re- 
cover only  as  to  the  causesof  action  which 
she  had  proven,  and  that  the  burden  of 
proof  was  upon  her,  but  we  think  the  Jury 
Blight  have  been  misled  by  the  language 
ased.  The  second  paragraph  of  thecharge 
was  of  a  nature  to  Indace  the  Jifry  to 
adopt  a  wrong  coBBtmction.  Talcing  the 
two  paragraphs  together,  the  )ury  might 
well  hare  concluded  that  plaintiff  conld 
nut  recover  unless  she  bad  proven  all  the 
claims  made  in  her  petition. 

2.  Appellant  complains  of  the  last  part 
of  the  second  paragraph  of  the  charge, 
which  is  as  follows*  •••  •  •  You  are 
further  instrocted  that,  to  entitle  her  to 
recover  therefor,  it  must  appear  that  the 
damage  suffered  by  plaintiff  is  of  a  char- 
acter different  from  that  suffered  by  the 
public  at  larKe  it  being  a  rule  of  law  by 
which  you  will  he  governed  that  a  private 
citisen  cannot  maintain  an  action  as  for 
the  abatement  of  a  nuisance,  or  to  recover 
damages  on  account  of  a  nutsance,  unless 
■nch  private  ettieen  be  damaged  In  a  man- 
ner separate  and  distinct  from  the  dam- 
age whish  is  sustained  by  the  public  at 
large:  that  is,  such  private  citisen  must 
have  suffered  some  Injury  to  Ms  person  or 
personal  rights,  or  to  his  Indlvldunl  prop- 
erty, in  which  injury  the  general  public  did 
not  share  or  did  not  suffer  from. "  It  Is 
not  strictly  true  that  a  person  damaged 
by  a  nuisance  cannot  recover  if  his  dam- 
ages be  of  the  same  character  as  thosesui*- 
tained  by  the  i)ubllc.  If  the  health  or 
property  of  a  person  be  injured  from  such 
a  cause,  be  may  recover,  although  the 
bealth  and  property  of  the  general  public 
affected  by  the  nnlsance  be  affected  in  the 
same  manner.  The  character  of  the  in- 
Jury  would  be  the  same  in  each  case,  but 
the  damages  sustained  by  each  Individual 
vi-onld  be  distinct  from  that  suffered  by 
the  public,  and  a  recovery  therefor  would 
be  permitted.  It  wqb  Raid  In  Park  v.  Bail- 
'way  Co.,  43  Iowa,  688,  that  a  nuisance 
may  partake  of  a  double  character,  and 
he  both  public  and  private,  and  that  ac- 
tions can  be  maintained  in  such  cases  by 
Individuals,  although  many  other  persons 
sustain  like  InjiTrlPS  from  the  same  nui- 
sance. Section  8331  of  the  Co<le  authorizes 
a  recovery  by  any  person  Injured  by  a 
nuisance.    Sea,  also,  Uwell  v.  Greenwood, 


as  Iowa,  880;  1  Hill,  Torts,  655.  Although 
it  was  probably  not  the  Intention  of  ths 
district  court  to  announce  a  different 
rule,  we  think  the  language  used  iu  the 
part  of  the  paragraph  quoted  may  have 
been  mtaleadiug. 

8.  It  appears  that  certain  tile-works  are 
located  about  600  teet  from  thedweiiing 
of  plaintiff,  and  that  a  railway  is  operated 
in  the  vicinity  of  ttie  tile-works  and  ths 
works  of  defendant;  also  that  large 
quantities  of  soft  coal  are  burned  in  Oes 
Moines.  The  evidence  tends  to  show  that 
smoke  from  the  tile-works,  from  the  rail- 
way locomotives,  and  perhaps  from  the 
city  at  large,  contributes  to  the  injuries 
of  which  plaintiff  complains.  On  that 
showing  tbe  court  charged  the  Jury  as  fol- 
lows: "  (4)  Upon  the  question  of  nuisance, 
you  are  instructed  that,  to  constitute  ths 
operation  of  defendant's  works  a  nui- 
sance. It  must  appear  that  tbe  smoke, 
soot,  and  gas  given  off  or  emitted  there- 
from are  such,  as  by  themselves,  consid- 
ered alone,  eonstitnte  a  nuisance.  Though 
ft  may  appear  that  the  smoke,  soot,  or 
gas  given  off  from  tite  defendant's  works, 
when  combined  with  that  given  off  from 
other  worhy  or  Industries,  did,  so  taken 
together,  constitute  a  nuisance,  yet  the 
existence,  if  proven,  of  soch  a  nniaaiKe,  so 
created,  will  not  warrant  a  condemnation 
of  the  defendant's  works  in  an  action 
brought  against  it  alone;  the  role  of  law 
baing  that  when  one  establlshee  works 
lawful  in  themselves,  and  no^  being  in 
themselves  a  nuisance,  tfaey  cannot  be 
made  a  nuisance  by  proof  that  the  opera- 
tion thereof,  combined  with  causes  aris- 
ing from  tbe  operation  of  other  works  in 
the  vicinity,  together  constitute  a  nui- 
sance. You  are  to  determine,  therefore, 
whether  tbe  operation  of  the  defendant's 
works,  as  yoo  find  from  the  evidence  they 
were  operated,  are  considered  by  them- 
selves a  nuisance  as  defined  in  these  in- 
structions, and  the  existence  of  other 
works  or  industries  in  the  vicinity,  and 
ths  character  thereof,  and  of  the  operation 
thereof.  Is  only  to  be  considered  by  yon 
as  yon  are  hereinafter  instructed,  in  deter- 
mining whether  the  operation  uf  defend- 
ant's works,  under  all  circumstances,  was 
unreasonable  and  productive  of  damages, 
and  hence  a  nuisance.  In  this  connection 
you  are  to  bear  in  mind  that,  if  you  find, 
under  these  iuetructlons,  that  the  opera- 
•  tion  of  the  defendant's  works  of  them- 
selves resulted  in  a  nnlsance,  the  defendant 
cannot  escape  a  liability  for  the  damages 
caused  thereby,  upon  the  ground  that 
plaintiff  or  her  properly  was  affected  by 
other  nuisances,  or  that  the  damages  sus- 
tained by  her,  if  any  are  proven,  were 
caused  in  part  by  such  other  nuisances." 
The  jury  were  instructed  in  the  second 
paragraph  of  the  charge  that  plaintiff 
could  not  recover  unless  she  had  shown 
that  the  operation  u(  ths  works  of  defend- 
ant constituted  a  nuisance.  The  para- 
graph last  quoted  instructed  tbe  jury,  in 
effect,  that,  in  determining  tbe  liability  of 
defendant,  the  operation  of  its  works 
alone  conld  be  considered,  and  that  it 
would  not  be  liable  for  a  nuisance  which 
was  caused  in  part  by  others.  In  that  we 
think  there  was  error.    It  is  well  settled 
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that  each  person  who  acts  In  maiDtainlng 
a  nuisance  Is  liable  for  the  resulting  dam- 
age. If  he  act  independently,  and  not  in 
concert  with  others,  lie  is  liable  for  the 
damages  which  result  from  his  own  act 
only  Iiooghran  v.  City  of  Des  Moines,  72 
Iowa,  886,  84  N.  W.  Bep.  172;  Ferguson  v. 
Manufacturing  Co.,  77  Iowa,  678,  42  N.  W. 
Rep.  448;  Sloggy  v.Dilworth,  88  Minn.  179, 
36  N.  W.  Bep.  451 ;  Sellick  v.  Hall,  47  Conn. 
273;  Evans  v.  Railway  Co.,  (N.  C.)  1  8.  E, 
Rep.  630,  3  Suth.  Dam.  425;  1  Add.  Torts, 
364;  Gould,  Waters,  §§  222,  898;  Wood, 
NuiR.  §  881.  And  the  fact  that  it  is  difficult 
to  measure  accurately  the  damage  which 
was  caused  by  the  wrongful  act  of  each 
contributor  to  the  aggregate  result  does 
not  affect  the  rule,  nor  make  any  one  lia- 
ble for  the  acts  of  others.  Chipman  v. 
Palmer,  77  N.  Y.  53 ;  Lull  v.  Improvement 
Co.,  19  Wis.  101.  It  is  said  that  a  different 
rule  applies  to  smoke  than  to  other  nui- 
sanues.for  the  reason  that  it  is  much  more 
common,  and  In  many  cities  not  to  be 
avoided.  We  know  of  no  reason  why  the 
rule  under  consideration  should  not  be 
applied  to  all  nuisances,  whether  due  to 
smoke,  smell,  water,  gas,  noise,  or  other 
of  the  common  sonrces  of  nuisance.  See 
2  Thomp.  Trials,  §  1899;  Crump  ▼.  Lam- 
bert, L.  R.  3  £q.  412.  But,  however  that 
may  be,  we  are  of  the  opinion  that  the 
rule  applies  to  sm<>ke  nuisances.  The 
case  uuder  consideration,  if  the  claim  of 
plaintiff  be  well  founded,  illustrates  Its 
wisdom,  ^he  works  of  defendant  are 
nearer  to  the  residence  of  plaintiC  than 
any  other  place  in  which  cual  is  burned 
In  considerable  quantities.  PlaintiB  con- 
tends that  the  works  of  defendant,  when 
In  operation,  discharged  great  quantities 
of  thick,  black  smoke,  soot,  and  gas, 
which  was  injurious  to  health  and  prop- 
erty; and  that,  It  smuke,  soot,  and  gas 
came  from  any  other  source,  it  was  in  such 
small  quantities  as  not  to  be  annoying. 
If  that  be  true,  it  would  be  a  perversion 
of  Justice  to  hold  tbattbechiet  wrong-doer 
shall  be  held  harmless,  because,  without 
the  contributions  of  others,  the  cause  of 
complaint  would  not  have  been  a  nuisance, 
and  therefore  that  plaintiff  is  remediless. 
Under  the  theory  of  the  court's  charge, 
no  nnisance  created  by  different  persons, 
however  great,  could  be  abated,  if  the 
acts  of  each  person, considered  apart  from 
the  acts  of  the  others,  wonid  not  amount 
to  a  nuisance.  In  oar  opinion,  that  is  not 
the  law.  In  determining  whether  a  nui- 
sance exists  in  a  given  case,  all  material 
facts  must  be  considered:  as  the  place 
where  the  acts  complained  of  are  done, 
the  manner  of  their  performance,  their 
necessity,  and  the  authority  under  which 
the  person  responsible  acts.  If  the  smoke 
which  is  caused  by  the  burning  of  soft 
coal  throughout  the  city  of  Des  Moines 
is  offensive  at  times,  it  does  not  follow 
that  a  nuisance,  within  the  meaning  of  the 
law.  has  been  committed,  and  that  the 
occupant  of  each  private  dwelling-house 
In  which  such  coal  is  burned  is  guilty  of 
participation  In  it.  If  such  a  nuisance 
were  committed,  there  might  be  a  contri- 
bntion  to  it  so  slight  an.i  inconsequential 
that  the  law  would  not  take  notice  of  it. 
What  relief,  if  any,  in  addition  to  the  re- 


covery of  damages,  plaintltr  would  be  en- 
titled to  in  this  action,  if  she  establiab 
her  claim,  is  a  question  not  so  presented 
that  we  are  required  to  determine  it. 

4.  Defendant  pleaded  as  a  defense  that 
plaintiff  was  estopped  to  recover  In  tbie 
action,  for  the  reason  that  she  knew  that 
the  works  In  controversy  were  to  be  con-  . 
Btnicted,  but  made  no  objection  thereto 
although  she  knew  the  purpose  for  which 
they  were  designed ;  but  with  that  knowl- 
eige  shepermiTted  defendant  toconatmct 
the  works  at  a  large  expense,  and  acqui- 
esced thenain.  The  appelant  complains 
of  the  portion  of  the  charge  which  relates 
to  that  defense,  on  the  ground  that  It  failed 
to  state,  as  an  element  of  the  estoppel 

g leaded,  that  the  conduct  of  plaintiff  must 
ave  induced  the  defendant  to  act  In  coa- 
'structing  its  works.  We  think  the  com- 
plaint is  well  founded.  There  was  evi- 
dence which  tended  to  show  that  d^end- 
ant  was  not  in  any  manner  Influenced  In 
what  it  did  by  the  conduct  of  plaintiff. 
There  was  nothing  in  her  conduct  from 
which  acquiescence  might  have  been  in- 
terred, unless  from  her  silence.  She  rlainu 
that  she  ejected  to  the  construction  of 
the  wdrks,  and  that  her  objections  weie 
made  known  through  her  husband.  But 
If  she  did  not  so  object,  there  was  nothing 
done  or  omitted  on  her  part  which  should 
estop  her  to  recover,  if  defendant  was  not 
induced  to  act  upon  what  she  did  or  omit- 
ted to  do. 

6.  Theappellanteomplainsof  the  refusal 
of  the  court  to  permit  witnesses,  who  re- 
sided near  her,  to  testify  as  to  the  effect  of 
the  smoke,  soot,  and  gas  from  defendant's 
works  upon  themselves  and  their  families, 
and  upon  their  premises.  The  evidence  in 
question  was  properly  excluded.  It  was 
not  competent  to  establish  the  existence 
of  the  alleged  nuisance  by  showing  bow  It 
affected  people  or  property  not  in  contro- 
versy.   Fay  V.  Whitman,  100  Mass.  79. 

6.  Appellant  complains  that  evidence  as 
to  the  value  of  defendant's  works  was  ad- 
mitted. We  think  it  was  competent,  on 
defendant's  theory  of  an  estoppel. 

7.  Other  questions  are  discussed  by  coun^ 
set,  but  are  disposed  of  by  what  we  have 
said,  or  are  unimportant,  or  are  not  likely 
to  arise  on  another  trial.  For  the  ermn 
pointed  out,  the  Judgment  of  the  district 
court  is  reversed. 


O'CoNNEB  V.  Illinois  Cent.  Rt.  Co. 
(Supreme  Court  q/  Iouxl    Hay  88,  18B1.) 

R^LBOAD   COMFANIBS — IlTJUBT  TO    EmPLOTB — DS- 

rBCTivi  Cabs— Flb^dirq — Evidbkcb. 

1.  In  an  action  against  a  railroad  oompaay 
for  personal  injuries  caused  by  the  use  of  a  de- 
fective car,  a  petition  alleging  Uiat  the  injary 
was  caused  by  defendant's  nesligence  in  using 
such  defective  car  suiSciently  alleges  that  the  de- 
fect was  known  by  defendant,  or  by  the  use  of 
reasonable  diligence  could  have  been  known. 

3.  Injury  to  an  employe  of  a  railroad  oom- 
pany,  caused  by  the  derailment  of  a  car,  does  net 
make  the  company  liable  therefor  if  it  appesn 
that  the  car  was  carefully  inspected  before  the 
aocident,  and  found  in  good  condition,  and  foood 
in  apparently  the  same  condition  after  the  aed- 
dent. 

Appeal  from  district  court,  Woodbury 
county;  O.  W.  Wakkfibld,  Judge. 
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Action  for  peraonal  Injory.  Jiidtnnent 
tor  plaintitr,  and  the  defendant  appealed. 

J.  F.  DuBcomhe,  for  appellant.  J.  N. 
Wearer,  for  appellee. 

Gbanobb,  J.  1.  In  January,  1889,  the 
plaintlfi  was  in  the  employ  of  the  defend- 
ant company,  encaged  In  switcbing  cars 
to  and  from  the  Union  stock-yards  and 
the  pork  and  beef  packing  boDses  in  and 
about  the  city.  On  the  14th  day  of  that 
month  the  defendant  company  was  mov- 
ing a  Chicago  refrigerator  car  by  pushing 
the  same  ahead  of  an  engine  from  the 
transfer  track  of  the  company  over  the 
Union  stock-yards  track  to  the  Silberhorn 
packing  house,  when  the  car  was  derailed 
ou  a  carve  of  the  track,  and  the  plaintiff, 
being  on  tbe  car,  was  thrown  therefrom, 
and  injured.  The  allegations  of  the  peti- 
tion showing  the  negligeuce  of  the  defend- 
ant are  as  follows :  ".That  said  refrigera- 
tor car  on  which  plaintiff  was  so  riding 
wasso  defectively  constructed  in  its  trucks 
and  running  gear  that  it  would  not  torn 
a  curve  on  the  defendant's  said  railroad 
tracks,  and  when  at  or  about  the  point 
above  mentioned,  and  being  so  removed, 
said  car,  on  account  of  said  defective  con- 
Btructlon,  jumped  the  track,  and  became 
derailed,  whereby  plaintiff  was  thrown 
fro^  the  top  of  said  car  to  the  ground 
with  great  force  and  violence,  inflicting 
opon  plaintiff  serious  and  permanent  in- 
Jnries, "  etc.  "That  said  injury  to  plaintiff 
was  caused  wholly  by  the  defendant's  neg- 
ligently using  and  permitting  to  be  used 
said  car  so  defectively  constructed,  and 
through  no  fault  of  plaintiH.  by  reason  of 
all  which  plain  US  has  been  damaged  to 
the  sum  of  f6,000.00,  no  part  of  which  has 
been  paid."  After  verdict,  defendant 
moved  In  arrest  of  Judgment  as  follows : 
"  (1)  As  grounds  in  arrest  of  Judgment  the 
defendant  says  that  the  petition  In  this 
case  is  detective  and  does  not  show  a 
cause  of  action,  in  that  it  does  not  state 
that  the  delect  in  the  conslruction  of  the 
mnning  gear  and  trucks  of  the  car  from 
which  plaintiff  is  alleged  to  have  fallen 
was  known  to  the  defendant,  or  might 
have  been  known  to  the  defendant  by  the 
exercise  ot  ordinary  care.  (2)  The  peti- 
tion does  not  allege  that  the  defendant 
bad  knowledge  or  notice  of  the  negligence 
complained  of,  either  actual  or  construct- 
ive. Amotion  In  arrest  of  Judgment  is 
available  only  when  "the  facts  stated  by 
the  petition  do  not  entitle  the  plaintiff  to 
any  relief  whatever."  Code,  9  ^^50.  A 
correct  test  of  the  sufBciency  of  the  peti- 
tion to  entitle  the  plaintiff  to  any  relief  is 
to  admit  the  facts  pleaded,  and  to  deter- 
mine the  law  applicable  thereto.  Apply- 
ing the  test  to  this  case,  we  have  these 
facts :  The  refrigerator  car  was  so  defect- 
ive in  Its  running  gear  that  it  would  not 
turn  a  curve  on  defendant's  road;  that 
on  account  of  such  defective  construction 
ft  became  derailed,  and  plaintiff,  without 
fault  on  his  part,  was  thereby  injured; 
and  that  the  injury  was  caused  by  the 
company  negligently  using  or  permitting 
to  be  used  the  car  su  defectively  con- 
structed. The  averments  are  to  thisef- 
tect :  that  the  defendant,  by  negligently  us- 
ing a  d^ectlve  car,  injured  the  plaintitf 


without  his  fault.  Under  the  law,  a  par- 
ty is  liable  for  injuries  resulting  from  his 
negligence  to  which  the  other  party  does 
not  contribute.  The  plaintiff  has  in  gen- 
eral terms  averred  negligence  in  the  uoe  of 
the  car.  Such  negligeuce  could  only  be 
proven  by  showing  the  knowledge,  "actu- 
al or  constructive,"  which  appellant 
claims  should  be  allegfed.  The  allegation 
claimed  would  only  make  the  petition 
more  speclflc.  If  utated  in  the  petition, 
nothing  more  than  negligence  would  be 
pleaded.  The  facts  th6re stated  asgrounds 
for  the  motion  go  rather  to  the  form  or 
manner  of  pleading  qegligence  than  to  its 
substance  or  the  ultimate  fact,  and  a  mo- 
tion in  arrest  is  notavallablelu  such  cases. 
Dist.  Tp.  ot  Coon  v.  Directors  Dlst.  Tp.  of 
Providence,  62  Iowa,  287,  8  N.  W.  Bep. 
IM;  Edgerly  v.  Insurance  Co.,  48  Iowa, 
587. 

2.  It  is  next  urged  that  the  verdict  to 
without  support  in  the  evidence.  The  car 
in  question  Is  one  of  a  aeries  of  68  in  num- 
ber, manufactured  by  the  Lafayette  Car- 
Works  for  the  Chicago  Refrigerator  Car 
Company  in  October,  November,  and  De- 
cember, 1888,  and  is  numbered  11,067.  It 
was  delivered  to  the  defendant  company 
in  December,  1888,  and  by  that  company 
taken  to  8ioux  City,  Iowa,  and  went  over 
the  track  and  around  the  curve  where  it 
vraa  afterwards  derailed,  loaded  at  the 
packing-house,  and  back  over  the  track 
to  the  company's  line,  and  thence  to  Chi- 
cago, and  was  again  taken  to  Slouz  City 
on  the  11th  of  January,  1889.  On  the  13th 
of  January— the  day  before  the  accident— 
the  car  was  examined  by  the  car  inspector 
for  the  company,  and  the  car  found  to  be 
in  perfect  order.  Mr.  Swift,  the  car  in- 
spttctor,  says :  "I  looked  it  all  over  care- 
fully and  particularly.  I  examined  the 
trucks  and  running  gear.  I  looked  at  the 
wheels,  and  looked  at  the  truck,  and  all 
over  it,  to  see  that  the  bolts  were  all 
rlgbt,  and  the  draw-heads.— everything 
that  was  In  view.  •  •  •  The  next 
morning  I  saw  it.— the  16th.  She  was  sit- 
ting on  the  side  track  there,  by  the  engine- 
house.  In  the  yard.  It  was  brought  back 
to  tlie  yard.  I  looked  it  over,  and  found 
the  side  bearing  gone  on  the  bolster.  I 
jacked   it  up,  so  I   could   see   the  center 

Flates.  Raised  the  car  up  off  the  track,  so 
could  see  the  center  pin.  I  did  it  to  see 
if  there  was  anything  wrong  with  the  cen- 
ter pin,— whether  there  was  anything  in 
there, — and  I  always  do;  and  another 
thing  was  to  get  my  side  bearing  on, — to 
get  my  bolts  In.  I  carefully  examined 
these  center  plates,  and  the  various  parts 
of  these  trucks,  and  put  my  hand  in  to 
see  if  there  was  any  dirt  or  stones  or 
pieces  of  iron.  These  center  plates  were 
in  plain  view  after  the  car  was  Jacked  up, 
and  I  looked  at  them.  There  was  noth- 
ing the  least  the  matter  of  them.  I  exam- 
ined both  trucks  and  center  plates.  I 
didn't  Jack  up  the  other  end  l>ecaaseit 
worked  all  right.  The  one  end  that  was 
skewed  around  was  the  one  that  I  exam- 
ined, where  the  little  piece  of  Iron  was  oft 
the  car.  Nothing  wrong  with  the  truck. 
Nothing  wrong  with  the  running  gear,  ex- 
cept the  loss  of  this  little  piece.  I  tried  the 
wheels.    Gauged  the  wheels.    They  were 
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all  In  perfKt  order.  The  gang«  Is  a  stlek 
that  wfl  havn  to  try  wheels  wftfa,  the 
same  KBUge  that  is  used  on  the  tracks. 
The  cur  had  never  been  there  before  tor 
repairs.  I  examined  it  before.  I  should 
Judge  about  a  month  before.  I  found  it 
in  perfect  order,  ae  far  as  I  could  see.  I 
made  a  i>erfect  examination  of  it  at  that 
time.  Tnere  was  notbing  the  matter  of 
the  ranulne  gear  or  trucks  tba  1 1  could 
discover.  Cross-ezamlnatloa :  I  am  the 
ear-repairer.  I  bave  never  bad  any  other 
experience  with  any  other  of  these  refrlK- 
0*8  tor  cars  in  Sionx  City  only  in  the  draw- 
bar line,  or  something:  of  that  sort.  Ques- 
tion. Didn't  you  receive  orders  to  send 
some  of  ttaem  to  Waterloo  on  aoconnt  of 
their  not  Iteepingr  track?  Answer.  That 
was  afterwards.  I  examined  the  car  in  the 
yard,  and  It  was  in  perfect  gtatd  condi- 
tion, as  far  as  I  could  see.  I  considered  it 
In  first-class.  It  was  in  perfect  good  con- 
dition the  day  before  this  accident,  and  it 
was  in  perfect  good  condition  the  day 
afterwards.  I  replaced  a  side  castinf. 
That  was  all  that  was  wrong  abnut  that 
ear,  as  far  as  I  could  see;  that  was  all 
there  was  wrong.  I  Jacked  this  car  up  in 
the  yard  ofter  the  accident.  Didn't  before 
the  accident.  I  had  no  occasion  to  *  Mr. 
Bryant,  foreman  of  the  engine-bonse,  also 
examined  ttae  car  with  Mr.  Swift  after  the 
accident,  and  testifies  that  tliere  was  not 
anything  to  indicate  that  It  was  not  In 
perfect  condition.  The  trucks  used  wltb 
this  car  are  in  general  use  in  Illinois,  Wis- 
consin, Iowa,  Minnesota,  Nebraska,  and 
Missouri,  and  are  used  by  many  of  the 
leading  railways  of  the  country  accept- 
ably. The  record  is  in  fact  an  affirmative 
showing  in  favor  of  that  make  of  cars.  It 
is  a  significant  fact  in  this  case,  and  of 
quite  controlling  importance,  that  no 
particular  defect  has  ever  t>een  found  in 
•  the  car  in  question.  In  this  respect  this 
ease  differs  from  the  generality  of  this 
class  of  cases  before  us.  6«ierally  the  d^ 
feet  or  cause  of  the  arclden  t  Ih  known  at 
the  time  of  the  trial, — as  a  d«f«ctive  coup- 
ling or  hand-piece,  a  broken  axle  orwheel, 
some  particular  fact  to  which  the  acci- 
dent can  be  attributed,  and  the  fact  of 
negligence  In  regard  thereto  determined. 
Barring  the  fact  that  the  cor  did  mount 
the  track  at  this  particular  point  on  the 
day  of  the  accident,  and  the  day  follow* 
ing,  and  all  the  evidence  shows  the  car  to 
bave  been  In  good  condition,  without  de- 
fect; and,  further,  that  the  company  bad 
been  diligent  to  know  its  condition.  Take 
from  the  record  the  fact  of  the  derail- 
ments, and  nothing  would  be  left  to  cast 
a  suspicion  against  the  actual  condition 
of  the  car  or  the  conduct  of  the  company 
to  know  its  condition.  If  the  accident 
had  disclosed  a  defect  in  the  car.  that  fact 
might  bave  tended  to  show  that  the  in- 
spector came  short  of  his  duty.  But  the 
subsequent  Inspection  substantiates  the 
former,  and  the  ear.  after  the  accident,  so 
tar  as  an  Inspection  conld  show,  was  then 
In  good  condition.  Hence,  the  simple  fact 
of  derailment  stands  as  the  only  evidence 
of  negligence.  If  that  simple  fact  could, 
in  law,  be  sufficient  to  show  negligence. 
It  is  conclusively  overborne  by  an  affirm- 
ative showing  that  the  car  in  the  particu- 


lar as  to  which  It  is  alleged  to  be  delectiTe 
was  not  BO.  at  least,  in  a  manner  tbat  it 
wad  ascertainable;  and  there  eoold  be  no 
claim  that  more  was  required  of  defend- 
ant than  diligence  to  know  if  the  car  was 
serviceable.  That  the  mere  happening  of 
the  derailment  or  the  accident  would  not 
show  negligence,  see  Baldwin  v.  Railway 
Co..  68  Iowa,  87.  26  N.  W.  Bep.  918;  Case  v. 
Railway  Co.,  64  Iowa,  762,  21  N.  W.  Rep. 
ao;  Gandy  v.  Railway  Co.,  W  Iowa,  420. 
In  fact  this  rule  is  conceded  by  appellee. 
The  ntsorest  that  appellee  comes  to  an  at- 
tempt to  point  out  evidence  from  which  a 
defective  truck  or  ranning  xear  conldL  be 
found  is  that  Swift,  the  car  Inspector, 
made  report  to  Bryant,  the  foreman  uf 
the  engtne-house,  who  made  a  report  to 
the  ma  '.ter  mechanic,  as  to  this  ear  after 
the  accident.  Orders  were  afterwards  re- 
ceived from  the  master  mecbanie  to  "try 
the  gauge"  on  the  refrigerator  company's 
cars,  and  it  was  found  tbat  some  of  them 
varied  about  a  fourth  of  an  inch, and  they 
were  marked  and  sent  to  Waterloo,  bat 
returned  without  change  But  the  ear  la 
question  was  not  one  of  tbeni;  and  the 
evidence  shows  without  dispute  tbat  the 
gauge  of  this  car  was  tried  and  fonnd  cor- 
rect before  and  after  the  accldeot.  Ap- 
p^lee  assumes  that  because  of  thia  order 
to  try  the  gauge  of  tbat  class  of  cars  there 
must  have  been  a  dUler«ice  between  tlie 
report  made  to  the  master  mechanic  aad 
the  testimony  of  Swift  and  Bryant  on  the 
stand,  bnt  the  assumption  is  without  sup- 
port, and  will  not  do  as  a  taet  on  which 
to  base  negligence.  It  is  alto  said  that 
other  cars  passed  over  this  same  track 
without  derailment,  which  is  troe.  It  is 
also  true  that  this  car  on  two  occasions 
mounted  the  track  at  this  particular  place, 
while  it  was  operated  both  before  and 
after  tbe  accident,  on  curves  and  other 
places,  without  mishap.  Tbe  most  that 
can  be  said  for  appellee  Is  that  this  car, 
at  this  particular  place,  from  some  un- 
known cause,  became  derailed,  and  caused 
the  injury  to  plaintiff.  Bnt  that  Is  not 
what  appellee  needs.  He  needs  some 
known  facts,  having  support  in  the  evi- 
dence, from  which  negUgenee  may  be 
found.  We  think  the  verdict  Is  without 
support  in  tbe  evidence.  Other  questions 
presented  it  is  not  ImportaAt  to  consider, 
and  the  Judgment  is  reversed. 


PoTTKB  V.  Douglass  et  aL 
(Supreme  Court  orf  Iowa,    /nne  1,  laai.) 

TsugTS — "LomxTion  of  Acnoxs. 

The  use  by  a  guardian  of  his  ward's  money, 
after  the  latter  has  reached  Ills  majority,  in  pur^ 
chasing  land  in  his  own  name,  is  an  appropria- 
tion ot  the  money  to  his  own  use.  and  a  lepadia- 
tion  of  the  ward's  right  as  oettwl  qae  trust,  where- 
on a  pause  of  action  at  once  arises,  against  wfaiok 
the  statnts  of  limitations  liegins  to  ma. 

Appeal  from  district  court,  Johnson 
county  ;  S.  H.  Faikall.  Judge. 

Action  to  partition  certain  lands  and 
town  lots.  Upon  a  trial  on  tbe  merits, 
the  petition  and  a  cruss-blii  filed  by  one 
of  the  defendants  were  dismissed.  Plain- 
tilt  and  this  defendant  appeal. 
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MiHon  Bemhy,  for  appellaa  fc.  Robtnaon 
A  PuttenoB  and  O.  A.  Swing,  tor  appel- 

Beck,  C.  J.  1.  The  petitloii  alleKCS  that 
one  Mary  J.  Potter,  In  November,  1888. 
died  seised  of  tbereal  estate  In  vol  red  In  the 
suit,  and  that  defendant  OlWe  Donslaas, 
her  daughter,  and  plaintiff,  ber  bnaband, 
Borvlved  ber,  vrho  now,  as  tenanta  in  com- 
mon, liold  title  tu  the  real  estate.  It  Is 
also  aliened  that  defendant  Milton Bemley 
holds  a  mortgage  executed  on  the  land  by 
plaintiff.  This  defendant  files  a  croas-biU. 
alleging  that  he  holds  the  mortgage  re- 
ferred to  in  the  petition,  and  prays  that 
it  may  be  forecloeed.  The  defendant 
Olive  DonglasB  alleges  in  her  answer  that 
Bhe  Inherited  certain  lands  from  her  father, 
Jacob  Sjrtlter,  who  was  the  first  bosband 
of  her  mother;  that  her  motim- was  ap- 
pointed her  guardian,  and  in  that  capaci- 
ty exchanged  the  land  inherited  by  defend- 
ant for  other  land  and  a  large  amount  of 
money;  and  that  her  mother  racrired 
other  large  snms  of  money,  the  proceeds 
of  the  property  defendant  had  Inherited, 
which  she  Invested  in  the  pnrchase  of  the 
lands  In  controversy.  She  alleges  in  her 
answer,  upon  these  facts,  that  ber  mother 
htid  the  land  In  trust  for  her,  and  therfr. 
fore  plaintiff  never  acquired  title  to  tbe 
land.  The  plain titf  denies  tbe  allegations 
of  tbe  petition  to  tbe  effect  that  the  land 
■wtm  acquired  with  money  of  tbe  defend- 
ant, ana  alleges  that  tbe  action  Is  barred 
by  the  statute  of  limitations. 

2.  It  may  be  assumed,  though  we  think 
BDch  coDclnslon  extremely  doabtful,  tbat 
tbe  real  estate  In  question  was  pnrcbaaod 
with  money  of  tbe  defendant,  received  by 
her  mother  as  gnardian;  but  we  think 
plaintiff  is  entitled  to  tbe  relief  prayed  for. 
on  tbe  ground  tbat  the  bar  of  the  statute 
of  limitations  defeats  defendant's  claim, 
based  upon  the  allege  trust  arising  by 
reason  of  the  real  estate  having  been  pur- 
chased with  her  money.  Defendant  at- 
tained her  majority  in  1874.  Tbe  money  of 
defendant,  which  she  alleges  was  paid  for 
the  real  estate,  was  received  in  1876  and  in 
1888.  The  use  of  the  mon«y  In  the  pnr- 
chase of  tbe  real  estate  in  the  mother's 
own  name  was  an  appropriation  thereof 
to  ber  own  rfse.  and  was  a  repudiation  of 
defendant's  riglit  as  a  ceetvl  que  trust, 
whereon  a  right  of  action  at  once  arose; 
and  this  rule  applies  whether  the  trust  be 
expressed  or  implied.  Gebbard  v.  Sattler, 
40  Iowa,  153;  Peters  v.  Jones,  .S5  Iowa, 
512:  Humphreys  v.  Mattoon,43  Iowa,  556; 
Harbour  v.  Blnehart,  39  Iowa,  672;  Ang. 
Llm.  §  174  et  seq.  Tbere  is  no  claim  made 
by  defendant  of  any  concealment  or  fraud 
whereby  she  was  kept  in  ignorance  of  the 
existence  of  her  right  of  action,  which  ar- 
rpsted  the  ronning  of  tbe  statuteof  limita- 
tion. 

The  conclusion  we  have  reached  disposes 
of  the  case  as  presented,  both  upon  plain- 
-  tiff's  petition  and  defendant  Brmley's 
cross-bill.  Defendant  can  set  up  the  al- 
leged trust  to  defeat  neither.  The  decree 
of  the  district  court,  dismissing  the  plain- 
tiff's petition  and  defendant's  crotis-blll,  is 
reversed,  and  the  cause  remanded  for  pro- 
ceedings in  harmony  with  this  opinion, 


granting  the  rdtet  to  each  separately 
prayed  for  by  plafntiti  in  his  petition,  and 
defendant  Remley  in  his  croBS-blU.  Be- 
versed. 


Hanbon  v.  Wm.  a.  Hontbb  Elkcthkj 

Light  Co.  et  &1. 

{Swsrtmt  Court  qf  Iowa.    Jane  t,  1891.) 

'BsaoTStsa  MosioiPAX.  Coktoiiatioks  —  SrsoiAj. 
iKJxntT— VAumn  vt  OBoixAtica— ■liioHiijia  bt 

El.«CTBiaiTT. 

1.  In  an  action  to  enjcdn  a  city  from  paying 
for  lightlDK  by  eleotricity,  a  statement  in  the 
petition  that  platntilt  is  a  tax-payer  on  property 
snbjeot  to  assessment,  under  an  ordinanoe  pro- 
viding' for  auoh  expenditure  out  of  the  ffeneral 
fund,  instead  of  d^  special  taxation  on  property 
benefited,  is  a  sufBcient  avennenb  ol  iaivry  to  ea- 
titld  plaintiil  to  maintain  bta  action,  U  the  grounds 
thereof  are  well  founded. 

3.  Where  a  city  ordinance  grants  the  right  to 
transmit  electrio  light  and  power,  the  further 
gruit  therein  of  a  privilege  to  condnot,  to  the 
electric  light  plant,  water  from  an  artesian  well 
flowing  at  the  intsrseoUon  of  two  atreets  in  tha 
oity,  is  inoident  to  the  object  of  sapplying  ele». 
trlaity,  and  does  not  contravMxe  Code  Iowa,  i  489, 
which  prohibits  the  passage  by  a  municipal  cor- 
poration of  any  ordinanoe  ooutalning  more  than 
one  subject.  . 

8r  A  municipal  ordinance  granting  a  fran-  [ 
ohise  to  occupy  the  city  streets  with  poles  and  ' 
wires  for  the  purtMsa  of  distributing  qtoctiia 
Hyht  «nd  powy  is  within  the  pibviaions  oTOoda 
Iowa,  S  471,  whioh  providea  tbat  mnakiipal  corpo- 
latioDs  shall  have  powerto  aathoriaethe  erection 
of  gas-works  or  electrio  light  plants,  upon  ap- 
proval  by  a  majority  of  the  voters  of 'the  city  at 
a  general  or  special  election.  /  _pft-^^  r>«>-i^  / 

Appeal  from  district  court,  Beaton  coun- 
ty; L.  U.  KiNNK,  Judge. 

Plalntill,  a  resident  tax-payer  of  the  de- 
fendant city,  brings  this  action  to  declare 
revised  ordinance  No.  21  ol  sa'ld  city,  and 
two  written  contracts  made  thereunder, 
between  tbe  city  and  William  A.  Hunter, 
null  and  void,  and  to  enjolu  the  allowing 
ur  paying  any  bills  for  tbe  rent  of  tbs 
electric  lights  out  of  tbe  general  fund  of  tbe 
city  under  said  ordinance  and  contracts^ 
Defendants  demurred  upou  the  grounds: 
"(1)  Because  said  petition  dues  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; (2)  because  olaintiO  does  not  ap- 
pear by  said  petition  to  be  entitled  to 
bring  or  maintain  this  suit;  (3)  because 
tbe  facts  set  fortb  In  said  petition  do  not 
entitle  the  plaintiff  to  the  relief  demanded, 
or  to  any  relief  whatever."  This  demur- 
rer was  sustained,  and,  plaintlB  electing 
to  stand  on  bis  petition,  iudgmeat  was 
entere<l  dismissing  tbe  same.  Plaintiff 
appeals. 

J.  J.  Moanat,  for  appellant.  Oeo.  C. 
Scriutgeovr  and  Tboiutu  H.  WiUtw,  for 
appellees. 

Given,  J  1.  We  first  inquire  as  to  the 
plaintiff's  right  to  maintain  this  action. 
It  is  contende<l  tbat  tbe  petition  falls  to 
fjbow  anyinjurytohim.  It  shows  tbat  be 
is  a  tax-payer  on  property  In  the  defendant 
city;  that  under  the  ordinance  and  con- 
tracts set  out  tbe  city  is  bouud  to  pay 
rentals  for  ele<:tric  street  lights  out  of  tbe 
general  fund,  instead  of  by  special  levy  on 
tbe  property  benefited.  Searle  v.  A  bra- 
ham,  7S  Iowa, 607, 35  N.  W.  Rep.  012,  is  cited 
in  support  ol  the  demurrer.    In  that  case 
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a  tax-payer  soagbt  to  enjoin  tbeclty  from 
making  a  eecond  contract  for  lighting  the 
BtreetB,  on  the  gronnd  that  It  bad  a  con* 
tract  with  another  company  In  full  force. 
Defendant  denied  that  there  traa  any  other 
contract  In  force.  It  was  held  that  it  was 
only  the  party  to  the  otber  contract  that 
could  aBsertany  rights  under  it,  and  until 
BO  aseerted  the  tax-payer  was  not  injured. 
In  tbiit  case  rights  are  asserted  under  the 
ordinance  and  contract  complained  of. 
This  ordinance  and  contract  mbat  stand' 
or  tall  together.  It  valid,  their  enforce- 
ment would  be  a  direct  injnry  to  plaintiff, 
to  the  extent  tbat  bin  taxcH  would  be  In- 
creased thereby.  Dodge  ▼.City  of  Council 
BlDtfB.  57  Iowa,  SeO,  10  N.  W.  Rep.  886,  is 
also  cited.    In   tbat  case   the  ordinance 

groTlded  that,  it  the  special  tax  author^ 
led  by  law  was  insufficient  to  pay  the 
water  rentals,  the  deficit  shonid  be  paid 
out  of  the  current  annual  rereunes.  The 
court  says:  "ItlB  not  certain  there  will 
be  any  deficit  to  be  made  good  out  of  the 
general  rerenne.  This  action,  so  far  as 
this  point  is  concerned,  is  brought  upou  a 
mere  contingency.  Courts  of  equity  lend 
tbemselTes  to  prevent  injuries  which  are 
Imminent,  not  merely  possible. "  No  such 
contingency  arises  in  this  case,  as  the  rent- 
als aredlrectly  and  exclusively  payableout 
o(  thegcneral  fund,  and  the  petition  shows 
thatsnch  rentals  hare  accrued,  and,  unless 
enjoined,  will  be  so  paid.  Oas  Co.  v.  Citnr 
of  Des  Moines,  44  Iowa,  iJ05,  Is  alnn  cited. 
In  tbat  case  the  plaintiff  company  sought 
to  enjoin  the  city  trom  passing  an  ordi- 
nance conferring  a  franchise  upon  another 
gas  company,  on  the  grounds  that  an  ex- 
clusive privilege  had  been  given  to  the 
plain tiS.  It  waa  held  that,  as  the  city  had 
power  to  legislate  on  that  subject,  the 
court  conid  not  interfere  to  prevent  enact- 
ments. We  think  the  petition  shows  such 
injury  to  plaintiff  as  entitles  him  to  main- 
tain this  action,  if  the  grounds  thereof  are 
well  founded. 

.  2.  We  next  Inqnire  whettier  the  matters 
alleged  show  the  ordinance  to  be  void, 
either  as  containing  more  than  one  sub- 
ject, as  provided  in  section  489  of  the  Code, 
or  as  being  passed  without  being  ap- 
proved by  a  majority  of  the  voters  of  the 
city  at  a  general  or  special  election,  as 
provided  in  section  471  of  the  Code.  The 
ordinance  grants  to  William  A.  Hunter, 
bis  successors  and  assigns,  the  right  to 
place  poles  and  wires  in  the  streets  and  al- 
leys, "to  transmit  electricity  for  electric 
lights  and  power,  and  the  free  use  thereof, 
with  the  right  to  conduct  in  pipes  under- 
ground, to  the  electric  light  plant,  the  wa- 
ter from  the  artesian  well  now  flowing  at 
the  Intersection  of  Beach  and  Washington 
streets,  of  said  city. "  It  is  contended  by 
appellee  that  the  provision  as  to  conduct- 
ing water  In  pipes  Is  a  different  subject 
from  that  in  regard  to  transmitting  elec- 
tricity, and  Dempsey  v.  City  of  Burling- 
ton, 66  Iowa,  688,  24  N.  W.  Rep.  508,  Is  re- 
lied upon.  In  thatcase  the  ordinance  pro- 
Tided  that  the  vacation  ot  an  alley,  and  re- 
leased the  interest  of  the  city  therein  to 
one  Higbee.  The  court,  in  referring  to 
section  489,  says :  "But  we  think  it  does 
not  forbid  the  enactment  in  a  single  ordi- 
nance ot  all  the  legislation  which  may  be 


neeenary  for  the  accomplishment  ot  a  sin- 
gle object.  The  ditlaren  t  proTlaions  neces- 
sary tor  the  accomplishment  ot  the  object 
intended  in  that  case  would  all  relate  nec- 
essarily to  the  same  subject. "  The  single 
object  of  this  ordinance  is  to  supply  elec- 
tricity for  the  nse  of  the  city  and  its  in- 
habitants, and  tbe'privilege  granted  as 
to  water  is  merely  an  incident  thereto, 
and  is  therefore  part  ot  the  object  in- 
tended, namely,  the  supplying  of  elec- 
tricity. It  the  privilege  was  for  con- 
ducting water  throogbout  the  city,  and 
supplying  it  to  otbers,  it  might  be  regard- 
ed as  a  different  subject;  but  the  aothuri- 
ty  is  simply  to  convey  water  to  the  elec- 
tric light  plant.  We  think  tbis  objection 
to  the  ordinance  is  not  well  founded. 

8.  We  premise  the  inquiry  as  to  the  pow- 
er of  the  city  to  pass  this  ordinance  with- 
out a  vote,  by  referring  to  the  well-estab- 
llnhed  rule  that  municipal  corporations 
have  only  such  powers  as  are  expressly 
given  or  implied  in  and  necessary  to  the 
exerelseof  thoseexpressly given.  Tbeordi- 
nance  in  question  was  passed  since  the 
taking  effect  of  section  471  of  the  Code,  as 
amended  by  chapter  11,  Acts  22d  Gen.  Aa- 
sem.  That  section,  together  with  the 
tour  following' sections,  as  they  formerly 
stood,  relate  to  the  (>ower  of  cities  and 
towns  to  erect  or  authorise  the  erection 
of  water-works:  and  In  section  471  it  was 
provided  as  now:  "Bat  no  such  works 
shall  be  erected  or  antboriaed  nntil  a  ma- 
jority of  the  voters  ol  the  city  or  town,  at 
a  general  or  special  election,  by  vote  ap- 
prove the  same."  By  the  amendment 
the  following  was  inserted  ip  section  471, 
after  the  word  "works,"  in  the  first  line: 
"Or  to  establish  and  maintain  gas-works 
or  electric  light  plants,  with  all  the  nec- 
essary poles,  works,  burners,  and  other 
requisites  of  said  gas-works  or  electric 
light  plants."  The  amendment  also  pro- 
videfl  that  the  other  four  sections  "shall 
be  held  to  apply  to  the  establishment  and 
maintenance  of  gas-works  and  electric 
light  plants  as  fnlly  as  they  do  to  the 
erection  of  water-works. "  Section  471,  as 
amended.  Is  as  follows:  "They  shall  have 
power  to  erect  water-works,  or  to  estab- 
lish and  maintain  gas-works,  or  electric 
light  plants,  with  all  the  necessary  poles, 
wires,  burners,  and  otber  requisites  of 
said  gas-works  or  electric  light  plants,  or 
to  anthorUe  the  erection  o!  the  same ;  but 
no  such  works  shall  be  erected  or  author- 
iced  until  a  majority  of  the  voters  of  the 
city  or  town,  at  a  general  or  special  elec- 
tion, by  vote,  approve  the  same."  Sec- 
tion 464  confers  power  "to  light  streets 
and  alleys,  "etc.  Appellee  contends  that, 
nnder  this  authority,  the  city  had  power 
to  pass  the  ordinance  without  a  vote; 
that  It  and  the  contracts  are  simply  an 
arrangement  for  lighting  streets,  and  not 
within  the  provisions  or  restrictions  ot 
section  471.  That  a  city  may  provide  for 
lighting  its  streets  nnder  the  authority 
of  section  464,  when  the  erection  oran-* 
thorising  the  erection  ot  gas-works  or 
electric  light  plants  is  not  involved,  may 
be  true;  but  this  we  do  not  determine, 
(ts  the  ordinance  clearly  authorises  the 
erection  ot  an  electric  lUcbt  plant,  and 
therefore    comes    under   section   471.    It 
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ICrants  a  francbise  to  occupy  the  streets 
and  alleys  witb  poles  and  wires,  for  tbe 
purpose  of  distributing  electricity  to  con- 
Biimers,  all  ut  wblcb  enters  Into  and  Koea 
to  malce  up  tbe  electric  ligbt  plant.  It  is 
very  different  from  an  arrangeiilent  for 
lighting  streets,  which  does  not  reqolre 
works,  nor  such  occupation  of  the  streets. 
This  ordinance  goes  quite  beyond  a  mere 
contract  or  arrangement  for  lighting 
streets.  It  confers  on  Mr.  Hunter,  bis  suc- 
cessor and  assigns,  for  a  long  term  of 
years,  a  franchise  and  easement  in  the 
streets  and  alleys  of  thetowu.    Itcontem- 

filates  more  than  the  lighting  of  thestreets. 
t  Is  for  the  distribution  of  electricity  to 
private  coniumers,  and  quite  identical 
with  the  franchise  usually  granted  to  gas 
and  other  light  companies.  We  are  of  tbe 
opinion  that  the  ordinance  is  witbin  the 
provisions  ot'section'471  aa  to  electric  light 
plants. 

4.  It  Is  further  contended,  in  support  of 
the  demurrer,  that  the  provision  of  section 
471,  requiring  an  approval  by  vote,  does 
not  apply  to  electric  light  plants.  That 
the  words,  "but  no  such  works  shall  be 
erected  or  aothoriced,"  etc.,  only  relate  to 
water  and  eas-works,  as  they  alone  are 
previously  designated  us  "  works, "  while 
the  other  Is  designated  as  "plant."  It  is 
argued  that  if  electric  light  plants  were  in- 
tended to  be  brought  under  the  restriction 
of  power,  the  words  "or  plants"  would 
have  followed  the  words  "hut  no  such 
'works. "  There  is  not  exact  harmony  in 
the  wording  of  the  section  as  it  now 
stands, — a  result, no  doubt,  of  the  manner 
In  which  it  was  amended, — yet  we  find  no 
difficulty  In  arriving  at  a  satisfactory  con- 
clusion as  to  the  legislative  intent.  Wltb~ 
oat  the  restrictions  of  section  471,  the  au- 
thorities of  municipal  corporations  would 
have  the  power  to  erect  or  authorlee  water- 
works, gas-works,  and  electric  light  plants 
without  restriction,  and  without  regard  to 
the  wish  of  the  voters.  The  evident  pur- 
pose of  section  471  is  to  restrict  the  exer- 
cise of  this  power.  It  1b  not  questioned 
but  that  the  power  of  municipal  corpora- 
tions to  erect  or  a nthorlze  water  or  gas- 
works is  subject  to  approval  by  majority 
vote.  There  Is  certainly  no  reason  why 
they  should  not  be  so  restricted  as  to  erect- 
ing or  authorizing  the  erection  of  electric 
light  plants  for  supplying  the  city.  It  Is 
true  the  section  would  have  been  more  ex- 
plicit and  plain  if  by  tbe  amendment  the 
words  "or  plants"  bad  been  Inserted  after 
"works,  "in  tbe  restricting  clause  of  the 
section;  but  we  are  in  no  doubt  that  the 
word  "works,"  as  here  employed.  In  the 
section  as  amended,  includes  all  previous- 
ly mentioned  which  come  within  its  mean- 
ig;  that  electric  light  plants  are  works, 
and.  when  designed  for  supplying  tbe  city 
and  inhabitants,  cannot  be  erected  or  au- 
thorized unless  approved  by  a  majority 
vote,  as  provided.  It  is  said  that  many 
of  the  cities  and  towns  of  tbe  state,  con- 
struing this  section  differently,  have  au- 
thorized thecrection  of  electric  light  plants, 
without  the  approval  of  a  vote.  This  Is 
another  evidence  of  the  disposition  of  mu- 
nicipal authorities  to  go  beyond  the  pow- 
ers granted  to  them,  and  of  the  necessity 
for  restrictive  legislation.    We  are  of  the 


opinion  that  the  ordinance  in  question 
was  intended  to  authorize  the  erection  of 
an  electric  light  plant  for  the  purpose  of 
supplying  the  city  of  Belle  Plalne  witb 
electricity  for  lighting  and  power  purposes, 
and  that  the  city  did  not  have  power  to 
enact  that  ordinance  until  a  majority  of 
the  voters  of  the  city  at  an  election  by 
vote  approved  the  same,  and  therefore 
that  the  demurrer  should  have  been  over- 
ruled.   Keversed. 


Detroit  City  Ry  v.  Mn.i^  ee  al. 

(Supreme  Court  ctf  Michigan.    May  8, 1891.) 

Titles  or  Laws— Highwatb  — Stkest  Kaii.wat8. 

1.  The  fact  that  a  statute  (Act  Mich.  186S, 
"Train  Railway  Companies")  authorizing  the  or- 
ganisation of  corporations  for  the  purpose  of  con- 
str acting  a  train  railway  to  be  operated  by  horse 
or  other  animal  power,  and  providing  for  the 
use  thereof  by  any  person  by  paying  certain  tolls 
for  every  ooal-car,  ore-oar,  or  other  vehicle  drawn 
over  it,  was  amended,  In  18U1, 1867,  and  1871,  by  soto 
authorizing  and  regulating  tJie  operation  of  saoh 
railroads  for  the  carriage  of  passengers  through 
the  streets  of  cities,  under  municipal  regolation, 
the  amendment  of  1867  authorizing  the  use  of 
steam  or  any  other  power  than  animal  power,  un- 
der the  authority  of  the  municipality,  will  not 
render  it  unconstitntional,  as  embracing  more 
than  one  object,  which  is  not  expressed  in  its  ti- 
tle. 

2.  Though  the  operation  of  cars  by  electric- 
ity in  the  streets  of  a  oity  may  he  iMra  vires. 
because  the  act  (How.  Bt  Mich.  o.  94)  under 
which  the  ordinance  was  passed  limits  tbe  street- 
car companies  to  the  use  of  such  powers  aa  were' 
known  at  the  time  of  tbe  passage  of  the  act,  and 
the  amendments  tbereto,  such  want  of  power  ia 
a  question  l)etween  the  company  and  the  state, 
and  cannot  be  raised  oollaterallyln  a  oontroversy 
between  an  abutting  lot-owner  and  the  company 
as  to  its  light  to  erect  poles  lor  its  wires  in  the- 
street. 

S.  By  act  Mich.  1807,  (amendatory  of  the  act 
of  1855, )  the  right  to  use  any  other  than  animal 
power  was  expressly  oonferrod,  to  be  exercised 
under  the  authorl^  and  direction  of  the  munici- 
pal authorities.  The  aot  of  1871,  ^  t,  provided 
for  the  op<»ation  of  a  train  railway  for  the  con- 
veyance of  persons  or  property,  to  be  operated 
by  horse  or  other  animal  power,  or  by  steam,  or 
by  pneumatic  or  any  other  motive  power,  or  by 
any  combination  of  them.  How.  St.  Mich.  {| 
8196,  S6S3.  Seld,  that  these  provisioos  author- 
ized the  use  of  electric  power,  although  not  dis- 
covered until  after  their  enactmwt. 

4.  The  use  of  the  street  for  street  railways, 
In  such  a  way  as  not  to  Interfere  with  the  right 
of  a  lot-owner  as  one  of  the  public  to  pass  and  re- 
pass thereon,  or  with  the  right  of  ingress  or 
egress  to  and  from  his  lot,  does  not  Impose  a  new 
burden  and  servitude,  additional  to  what  was. 
implied  by  the  dedication,  whioh  it  is  Iwyond 
the  power  of  the  city  to  authorise  without  addi- 
tional compensation  to  the  abutting  lot -owners. 

5.  Sinoe,  in  condemning  land  for  the  use  of 
streets  and  highways,  the  owner  receives  as  dam- 
ages the  full  market  value  of  his  land,  there  can 
be,  after  it  has  been  condemned  or  dedicated,  nO' 
such  thing  as  damage  to  his  reversionary  interest, 
caused  by  any  use  which  is  a  public  one. 

6.  It  appearing  that  the  poles  do  not  inter- 
fere with  ute  present  occupancy  of  the  land,  it 
cannot  t>e  insisted  that  they  are  a  detriment,  be- 
cause, in  platting  lots  and  selling  them,  it  will 
be  necessarv  to  take  them  into  consideration,  since 
that  is  a  conting»ncy  which  may  never  happen, 
and  for  which,  if  it  qhould  ever  happen,  the  lot- 
owners  would  have  ample  remedy  in  the  courts. 

7.  It  is  clearly  witbin  the  discretion  of  the 
court  to  limit  thu  number  of  witnesses  who  may 
be  called  to  testify  to  any  particular  fact. 

MoGju.tb  and  Moass,  JJ.,  dissenting. 
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Appeal  from  circuit  coart,  Wujne  eoun- 
ty.  In  chancery; ,  Judf^. 

Wtniam  Look  and  F.  fl.  Cblpman,  {Don 
M.  Dickinaon,  dl  coansel.)  {or  appellaata. 
Brennan  &  Donnelly  and  Uoyt  Post,  for 
appellee. 

Grant,  J.     Tlie  complainant  was  or 
ganlzed  In  May,  1863,  under  chapter  94, 
How.  St.    It  has  from  time  to  time  ex- 
tended its  trades,  under  tlie  direction  of 
the    common   council,  upon    the   streets 
of    the  city,    until    it   now    has    many 
miles   of  road    and    large    amounts    of 
money  invented.     It  has,  during  the  27 
years  of  its  existence,  been  engaged  in  the 
business   of  carrying  passengers  to  and 
from  different  parts  of  tbe-  city.    January 
2S,  188S),  tbe  common  council  anthorised 
the  complainant  to  lay,  construct,  use, 
and  operate  a  single  street-railway  track 
in,  along,  and  through  Mack  street,  from 
Its  eonjnttctiun  with  Gratiot  avenue  to 
the  city  limits.    It  fixed   tbe  rate  of  speed 
at  not  le«  than  six  nor  mure  than  ten 
miles  per  hoar.     It  also  provided  that, 
whenever  the  complainant  aboold  deem  it 
advisable.  It  might  substltateln  lien  of 
animal  power  such  system  of  electric  or 
other  motive  power,  except  steam,  as 
should  seem  best  in  its  Judgment,  for  tbe 
purpose  of  property  and  safely  conducting 
Its  said  bnBlnees  In  said  city  of  Detroit  up- 
on any  or  all  of  Its  said  lines  now  in  use 
and  operated,  or  hereafter  to  be  used  and 
operated,  by  said  company, and  that  such 
change  should  be  made  under  the  super- 
vision of  the' board  of  public  works.    Tliis 
ordinance  was  dnly  accepted  by  the  com- 
plainant.     Complainant     proceeded     to 
construct  its  track  upon  Mack  street,  and 
concluded  to  use  tbe  system    of  electric 
motive   power   instead    of    horse-power. 
This  system  is  the  same  as  tbe  one  In- 
volved in  the  case  of  Potter  v.  Ballway 
Co.,  (Mich.)  47  N.  W.  Bep.  217,  (decided  at 
the  present  term.)    The  system  and  the 
construction  of  tbe  road  are  th«re  soffl- 
dently  described.    Complainant  was  pro- 
ceeding to  erect  its  poles  upon  the  side  of 
the  street  fronting  the  premises  of  the  de- 
fendants, the  poles  t>eing  placed  125  feet 
apart.     The  defendants    interfered   with 
the    construction    by  cutting  down  tbe 
poles,  and  threatened  to  continue  to  do 
BO.    The  complainant  thereupon  filed  its 
bill  of  complaint  to  restrain  this  interfer- 
enceunthe  partut  thedefendants.    The  de- 
fendantti  answered,  admitting  their  action, 
and  claiming  their  legal  right  to  thus  pre- 
Teat  the  construction  of  an  electric  street 
railway  on  the  street.    They  allege  that 
street-railway  cars,  propelled  by  electrici- 
ty, cannot  lawfully  be  used  on  the  street 
In  tbe  manner  intended  by  complainant. 
They  deny  the  power  of  tbe  common  coun- 
cil to  permit  the  erection  and  maintenance 
of  this  electrical  apparatus  without  the 
consent  of  abutting  property  owners,  or 
without  condemnation  proceedings,  and 
claim  that  tbe  construction  and  use  of 
this  railway  limits,  impairs,  and  impedes 
the  use  and  enjoyment:  of  their  property, 
and  Imposes  an  additional  servitude  upon 
the  Btreet.     They  also  filed    a  cross-bill 
prayingfora  perpetual  Injunction  against 
tbe  use  of  such  railway.    The  case  was 


beard  upon  pleadings  and  proofs,  and 
decree  entered  in  favor  of  thecomplainant, 
tbe  railway  company. 

1.  Tbe  act  under  which  complainant  Is 
organised  Is  attacked  as  unconstitutional 
and  void  in  that  It  embraces  more  than 
one  objent,  which  is  not  expressed  in  its 
title.   Tbe  original  act  was  passed  in  1855, 
under  the  title  of  "  Train  Railway  Ooju- 
paniea. "    Its  purpose  is  stated  in  section 
1  as  follows:  ''Any  number  of  persons, 
not  leas  than  three,  may  be  formed  Into 
a  corporation  for  tbe  purpose  ofconstract- 
ing,  owning,  and  operating  a  train  rail- 
way or  road,  to  be  operated  by  horse  or 
other  animal  power,  by  complying  with 
tbe  following  requirements."    Tbe    first 
twelve  sections  provided  for  tbe  details  of 
tbe  organisation,  and  for  tbe  obtaining 
of  lands,  by  purchase  or  condemnation, 
for  its  road-way,  gates,  toll-houses,  etc. 
The  next  two  sections  provided  for  tbe 
use  of  the  road  by  any  person,  by  paying 
certain  tolls  for  every  coal  car.  ore-car,  or 
other  vehicle  drawn  over  It.    It  is  unnec- 
essary to  mention  tbe  provisions  of  tbe 
other  sections  of  the  original  act.    Noth- 
ing is  said  in  tbe  act  about  the  carriage 
of  passengers.    This  act  was  amended  in 
1861  by  adding  two  new  sections  provid- 
ing for  tbe  organisation  of  companies  un- 
der the  act  to  construct  and  operate  raO- 
ways  in  and  through  tbe  streets  of  any 
town  or  city,  upon  obtaining  consent   of 
tbe  mnniclpal  authorities,  and  under  sucJi 
regulations  as  tbey  might  from  time  to 
time  prescribe.    In  1867  three  additional 
sections  were  added,  and  In  1871  two  pro- 
viding additional  regulations  for  tbe  con- 
struction and  opt-rating  of  street  railways 
In  cities  and  along  the  public  highways. 
The  amendment  of  1867  also  provided  for 
the  operation  of  the  cars  by  steam,  or 
any  power  other  than  animal  power,  un- 
der  tbe   authority  of   the   municipally. 
The  alleged  dual  object  consists  in   this, 
vis.,  that  the  original  act  provided  for 
toU-roads  for  thecarriage  of  freight,  wblle 
the  amendment  provided  for  railways  for 
the  transportation  of  passengers.    Street 
railways  have  existed  under  this  act  for 
nearly  30  years.    Millions  of  money  have 
been  invested  in  them.    They  have  been 
extensively  used  by  the  people.    This  com- 
plainant has,  during  its  existence, been  en- 
gaged exclusively  in  the  carriage  of  pas- 
seng^ers.    It  has  become  not  only  a  con- 
venience, but  a  necessity,  to  tbe  people. 
In  tbe  many  cases  brought  to  this  court 
involving  tbe  various  provisions  of  the 
act.  Its  constitutionality  was  never  raised, 
and  is  now  for  the  first  time  doubted.    It 
itscohstitutionality  wore  doubtful,  courts 
might  well  be  Justified  in  upholding  the 
practical  constroctlou  which  has  thus  been 
adopted  by  tbe  people.    Tbe  people  have 
acted  and  invested  upon  the  faith  of  Its 
validity  for  the  last  27  years,  not  only  in 
the  city  of  Detroit,  but  in  many  other 
citiee  of  the  state,  and  the  state  authori- 
ties have  never  qnestioned  it.    In  constra- 
ing  the  constitutionality  of  a  statute,  as 
well  as  in  iaterpreting  a  provision  of  tbe 
constitution  itself,  the  practical  construc- 
tion  which  tbe  people  have  placed  upon  It 
during  a  series  o(  years  will  be  adopted  by 
the  courts,  unless  there  is  a  clear  tnfrac- 
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tlon  of  Kom*  conBtitotioual  proTlBlon.  In 
Boch  caaes  the  argument  ab  inconrenieati 
will  be  allowed  to  have  great  weight 
Cooley,  Const.  Lim.  81;  Stuart  v.  Laird,  1 
Cranch,  29ft:  Martin  v.  Hooter's  LesHee,  1 
Wheat.  804,  851;  Cohens  t.  Virginia.  9 
Wheat.  264;  Bank  v.  Haletead.  13  Wheat 
SI ;  Weatinghauaen  v.  People.  44  Micb.  265, 
d  N.  W.  Rep.  641 ;  People  v,  Hammond,  13 
Mich.  256;  Frey  v.  Michie,  68  Micb.  323,  36 
N.  W.  Rep.  184;  People  v,  Goodwin,  22 
Mich.  50V.  Vut  opon  ita  merits  we  see  no 
force  in  theposltion.  Thegeneral  purpose 
of  IJte  act  la  to  provide  for  local  railway 
transportation.  Ita  title  is  "An  act  to 
proTide  for  the  constrnction  ot  train  rail- 
ways. "  Whatever  may  he  lnclude<l  under 
tJbe  title  of  an  act  when  passed  may  also 
he  tnelnded  by  subsequent  amendment. 
The  general  railroad  law  is  silent  in  its 
Utle  as  to  what  maybetrauHported  under 
It,  .vet  uo  one  ever  thought  to  question  its 
validity  upon  the  ground  that  It  provided 
for  the  carrying  of  both  freight  and  pas- 
sbQgers.  If  the  provisiona  of  the  amend- 
■cnt  are  germane  to  the  object  expressed 
la  the  title,  this  is  all  that  the  constitu- 
tion requires.  In  determining  this  ques- 
tion the  l«.w  must  beconstdered  asa  whole, 
as  amended.  The  amendment  is  incor- 
porated into  the  original  act,  and  becomes 
a  part  ot  it.  The  same  rule  of  construc- 
tion will  be  applied  to  the  amended  act  as 
to  the  original  ant.  The  word  "train, "as 
v/ed  in  this  law,  is  defined  to  be  a  "con- 
tinuous or  connected  line  of  cars  or  car- 
riages on  a- railroad."  Certainly  the  car- 
riage of  passengers  la  as  germane  to  the 
object  expressed  in  the  title  as  la  the  car- 
riage of  freight.  Either  could  be  incor- 
porated into  the  law  by  amending  with- 
ont  v-iolatingtheconstitutional  provision. 
Counsel  lor  the  d^ndants  are  in  error  in 
IqtM-preting  the  original  act  to  be  limited 
to  the  carrying  of  "ore,  mineral,  copper, 
and  iron."  The  corporations  therein  pro- 
vided for  had  the  right  to  carry  any  and 
all  kinds  of  freight. 

2.  It  Is  next  insisted  that  the  municipali- 
ty of  the  city  of  Detroit  does  not  possess 
the  power  to  permit  the  complainant  to 
operate  its  cars  by  electricity,  and  that, 
therefore,  the  complainant  Is  acting  with- 
out authority  of  law.  The  precise  claim 
la  that  chapter  94.  How.  St.,  does  not  au- 
thorise the  use  of  this  motive  power  by 
the  companies  to  be  organised  under  it, 
but  limits  them  to  the  use  of  such  powers 
as  were  known  at  the  time  of  the  passage 
of  tbe  act  and  the  amendments  thereto. 
Grunting  this  position  to  be  correct,  it  fol- 
lows that  the  action  ot  the  complainant  Is 
u/trs  virea  of  the  corporation.  The  obvi- 
ous and  conclusive  answer  to  this  claim 
Is  that  It  is  a  matter  between  the  com- 
plainant and  the  state.  The  defendants 
are  not  in  position  to  raise  the  qurstlon. 
The  mere  usurpation  of  corporate  authori- 
ty does  not  confer  upon  the  Individual  the 
right  to  bring  suit  to  restrain  the  unlaw- 
ful exercise  of  authority,  nor  to  raise  it 
collaterally.  If  tbe  state  chooses  to  waive 
it,  or  by  its  silence  permit  the  action,  nu 
others  can  complain,  so  long  as  tlie  per- 
Honal  or  proi^erty  rights  of  the  individual 
are  not  Invaded  or  affected.  It  therefore 
follows  that,  unless  these  defendants  are 
v.48N.w.no.l5— 64 


injured,  they  are  not  concerned  In  this 
question.  Swartwout  r.  Railroad  Co.,  24 
Mich.  393;  Jones  v.  Habersham,  107  C  S. 
174,  2  Sup.  Ct.  Rep.  336;  Newell  v.  Railway 
Co.,  (Minn.)  27  N.W.Rep.839;  Rail  way  Co. 
v.  Orton,  32  Fed.  Rep.  471;  Bridge  Co.  v. 
Prange,  35Micb.400.  Until  the  right  has 
been  determined  in  a  direct  proceeding 
brought  by  the  state  or  the  city,  the  com- 
plainant may  contluae  the  use  of  such 
power. 

8.  It  la  unnecessao'  to  discuss  the  propr 
osltlon  that  tbe  right  of  the  complainant 
to  use  electricity  Is  not  conferred  by  the 
original  act  of  1855.  By  the  act  of  1867  the 
right  to  use  any  other  than  animal  power 
was  expressly  conferred,  to  be  exerchied 
onder  tbe  authority  and  direction  of  the 
municipal  authorities.  By  the  act  ot  1871, 
section  1  was  amended  so  as  to  provide 
for  constructing,  ow'ning,  and  operating 
a  train  railway  or  road  for  the  convey- 
ance of  persons  or  property,  to  be  operat- 
ed by  horse  or  other  animal  power,  or 
by  steam,  or  by  pneumatic  or  any  other 
motive  power,  or  by  any  combination  ot 
them.  Bow.  St.  $5  >I495,  8533.  Upon  the 
anthorlty  thus  conferred  the  common 
council  of  the  city  of  Detroit  passed  the 
ordinance  above  mentioned.  In  accepting 
the  ordinance,  tbe  complainant  accepted 
the  provisions  of  the  law  as  an  amend- 
ment to  its  corporate  powers.  This 
would  be  true  If  its  articles  ot  association 
described  its  purpose  to  be  the  construc- 
tion ot  a  horse  railroad,  as  It  is  stated  to 
be  in  defendant's  brief.  The  language, 
however,  of  the  articles  Is  broader  than 
this,  for  Its  purpose  is  declared  to  be  the 
construction  of  a  horse  or  city  railroad, 
under  tbe  act  of  the  legislature  above 
mentioned.  The  general  railroad  law  en- 
acted in  1866  provides  for  tbe  use  of  the 
force  and  power  of  steam,  of  animals,  or 
any  mechanical  power,  or  any  combina- 
tion of  them.  If  some  new  motor  (such 
as  a  storage  battery,  which  connerel  for 
the  defendants  In  their  brief  say  will  no 
doubt  be  discovered  in  tbe  Immediate  fut- 
ure) should  be  found  to  rake  the  place  of 
steam,  and  thereby  dispense  with  the 
nuise  Incident  thereto,  and  the  discomforts 
of  dirt  and  smoke,  would  It  be  contended 
that  railroad  companies  could  not  use  It, 
under  the  provisions  of  this  law,  because 
It  was  not  known  at  the  time  tbe  law  was 
passed  ?  These  laws  wereenacted  in  times 
of  rapid  advancement  in  the  mechanical 
arts.  This  ad  vancenient  is  nowhere  more 
forcibly  shown  than  In  discovery  and  use 
of  devices  and  motors  to  facilitate  travel 
and  transportation.  It  cannot,  in  my 
Judgment,  be  held  that  the  legislature  in- 
tended to  limit  these  corporations  to  the 
use  of  things  that  were  then  known.  This 
rule  would  be  too  rigid  and  technical  to 
merit  approval.  The  common  law  is 
more  elastic  and  progressive.  "It  adapts 
Itself  to  meet  tbe  needs  of  the  people,  and 
the  advance  of  science  and  civilltatlon. 
As  well  mlRbt  It  be  contended  that  when 
land  Is  dedicated  to  or  condemned  for  the 
public  use  for  highways  its  use  must  be 
limited  to  the  tlien  known  methods  ot 
travel  and  transpurtution.  Engines  now 
travel  over  nearly  evir  public  highway  in 
the  agricultural  portion  of  the  country. 
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propelled  by  steam,  drawing:  large  ma- 
chines, and  stoppinicat  nearly  every  farm 
to  facilitate  the  work  of  the  farmers;  yet 
Qpon  this  innovation  of  the  use  of  the 
highway  this  same  principle  was  invoked 
as  is  now  invoked  to  prevent  it.  Macom- 
ber  v.  Nichols,  34  Mich.  213.  In  this  case 
tlie  defendant  was  held  liable  in  the  clrcnit 
court  for  running  such  an  engine  along  the 
highway.  In  his  opinion.  Chief  Justice 
CooLBY  says:  "Persons  making  use  of 
horses,  as  the  means  of  travel  or  traffic  by 
the  highway,  have  uo  rights  therein  su- 
perior to  those  who  make  use  of  the  way 
in  otiier  modes.  It  Is  true  that  locomo- 
tion upon  the  public  roads  has  hitbero 
been  chiefly  by  means  of  horses  and  simi- 
lar animals,  but  persons  using  them  hare 
no  prescriptive  rights,  and  are  entitled 
only  to  the  same  reasonable  use  of  the 
ways  which  they  munt  accord  to  all  oth- 
ers. Improved  methods  of  locomotion 
are  perfectly  admisalble,  if  any  shall  be 
discovered,  and  they  cannot  be  excluded 
from  existing  public  roads,  provided  their 
use  is  consistent  with  the  present  meth- 
ods." 

Steam  has  been  used  as  a  motor  In  the 
poblic  streets,  and  its  nse  sustained. 
Moses  V.  Railroad  Co.,  21  111.  516.  The 
court  in  thatcase  says:  "A  street  is  made 
for  the  passage  of  persons  and  property, 
and  the  law  cannot  define  what  exclusive 
means  of  transportation  shall  be  used. 
To  say  that  a  new  mode  of  passage  shall 
be  banished  from  the  streets,  no  matter 
bow  much  the  general  good  may  require  It, 
simply  because  the  streets  were  not  so 
used  In  the  days  of  Blackstone,  would 
hardly  comport  with  the  advancement 
and  cDlightenment  of  the  present  day." 
See,  also,  Fulton  v.  Railway  Co.,  85  Ky. 
640,4  S.  W.  Rep.  832;  Stanley  v.  City  of 
Davenport,  54  Iowa,  463,  2  N.  W.  Rep.  1064, 
and  6  N.W.Rep.7n6,  The  use  of  electricity 
causes  no  greater  obstruction  or  hin- 
drance, and  imposes  no  greater  burden, 
upon  the  street  than  does  the  ordinary 
horse  railway,  except  it    be  by  placing 

Eosts  along  the  streets, — a  matter  to  be 
ereafter  discussed.  The  electric  arc  does 
not  occupy  as  much  space  upon  the  street 
as  does  the  car  with  the  horses  attached. 
It  is  not  more  noisy,  is  cleaner,  is  started 
and  stopped  quicker,  moves  faster,  is  more 
readily  controlled,  and,  by  its  more  rapid 
carriage  of  passengers,  relieves  the  street, 
to  some  extent,  at  least,  of  travel.  These 
are  matters  of  common  observation.  Its 
advantages  over  horse-power  are  appar- 
ent. But  It  is  most  severely  attticked  be- 
cause it  is  dangerous,  and  evidence  of  acci- 
dents, caused  by  it  in  this  and  other  states, 
was  Introduced  by  the  defendants.  Some 
of  this  evidence,  it  appears,  was  used  in 
the  courts  of  other  states,  where  the  use 
of  this  pawer  was  sustained.  It  has  not, 
however,  been  shown  In  this  suit  to  be  so 
dangerouffasto  justify  the  court  In  enjoin- 
ing Its  use.  The  electric  railway  is  now 
in  use  in  nearly  all  the  large  cities  and 
many  of  the  smaller  ones  of  the  country. 
I  am  not  aware  that  any  court  has  yet 
enjoined  Its  use  on  the  ground  of  danger. 
Steam  annually  causes  the  loss  of  many 
lives  and  great  destruction  of  property; 
yet  no  one  has  ever  sought  for  that  reason 


to  enjoin  Its  use  as  a  motive  power  Id 
transportation.  This  matter  may  b« 
Bafel.v  left  where  the  legislature  has  left  it, 
to  the  municipal  authorities,  who  pre- 
sumably \fill  not  permit  the  use  of  those 
things  which  cause  unnecessary  danger. 
The  legislature  has  expressly  conferred 
upon  the  cities  of  this  state  the  right  to 
authorize  the  use  of  any  motive  power 
whatever  upon  their  street  railways. 
Under  this  power  exists  the  right  to  au- 
thorise the  use  of  electricity.  Williams  v. 
Railway  Co.,  41  Fed.  Rep.  666.  Defend' 
ants'  counsel  cited  as  an  authority  Oma^ 
ha  Horse  Ry.  Co.  v.  Cable  Tramway  Co., 
80  Fed.  Rep.  824.  The  language  then  used 
by  Judge  Brewkr  must  be  considered  In 
connection  with  the  facts.  -  The  question' 
there  involved  was  not  whether  a  horse- 
railway  company  might  use  any  other 
motive  power,  but  whether,  t>elng  by  its' 
charter  limited  to  the  use  of  horse-power, 
it  might  restrain  another  company  fron> 
using  any  other  power.  The  complainant 
in  that  case  was  given  the  exclusive  right 
to  build, erect,  and  operate  horse  railway* 
within  the  city  of  Omaha,  and  five  mUe* 
adjacent  thereto.  This  was  nnder  a  spe- 
cial charter  from  the  legislature  of  the 
territory  of  Nebraska.  The  defendant 
was  proceeding  to  construct  a  cable  road, 
and  the  complainant  sougiit  to  enjoin  lt» 
construction  and  use  on  the  ground  that 
the  defendant's  road  was  included  in  the 
term  "horse  railways."  In  the  opinion  i» 
this  language:  "Is  it  probable  that  it  [the 
legislature]  Intended  to  foreclose  the  pub- 
lic in  advance  from  all  the  benefits  of  pos- 
sible inventions  and  discoveries  in  the 
matter  of  street-railway  travel,  and  give 
them  to  this  grantee?  or  did  it  not  rather 
intend  that  Its  grantee  should  take  that 
complete  and  single  thing  known  as  a 
'horse  railway,' with  all  of  which  it  was 
familiar,  and  retain  for  the  public  all  of 
the  unknown  possibilities  of  invention  and 
discovery  in  reference  to  modes  of  street- 
railway  travel?"  In  the  present  cas<>,  un- 
der the  authority  of  the  legislature,  the 
people  are  reaping  the  benefit  of  just  sucb 
inventions,  the  nse  of  which  is  authorized 
by  the  broud  and  comprehensive  language 
of  the  act,  as  was  evidently  intended. 

4.  This  brings  us  to  the  important  ques- 
tion, viz.,  does  the  use  of  the  street  for 
street  railways  impose  such  new  burden 
and  servitude,  additional  to  what  was 
Implied  by  the  dedication,  that  it  If  be- 
yond the  power  of  the  city  to  anthori^ 
their  construction  without  additional 
compensation  to  abutting  lot-owners? 
As  already  shown,  no  restrictions  are 
placed  upon  the  city  in  granting  these 
franchises.  The  lot-owner  sustains  a 
threefold  relation  to  the  street  (1)  as  one 
of  the  general  public,  (2)  as  owner  of  the 
reversionary  Interest  to  the  center  of  the 
street,  and  (3)  as  owner  of  a  lot,  possessed 
of  the  right  of  ingress  and  egress  to  and 
from  the  street.  In  the  first  relation  he 
has  the  right  In  common  with  every  other 
member  of  the  public  to  the  use  of  the 
street.  The  fact  that  vehicles  pass  alon^ 
the  street  upon  tracks  leveled  with  the 
bed  of  the  street,  and  leaving  sufficient 
room  for  him  to  pass  on  foot  or  witta 
his  vehicle,  does  not  interiere  with  tbim 


Digitized  by^OOQlC 


Mich.) 


DETROIT  OITT  BY.  e.  MILLS. 


1011 


rlRht.  The  tact  that  he  is  compelled  to 
tnm  aside,  when  meeting  or  passing  a  car 
npon  the  tracic,  Is  an  Incident  to  the  ase 
oftbe  street,  bat  no  InfrinKement  of  any 
rig^bt  possessed  by  him.  He  is  net  there- 
by hindered,  delayed,  or  obstructed  in  his 
passage.  Free  passage  is  all  the  law 
flrlves  him.  In  condemning  land  for  tbe 
use  of  streets  and  highways,  the  owner 
recelres  as  damages  the  foil  market  value 
of  bis  land.  After  it  has  been  condemned 
or  dedicated,  there  is  no  such  thing  as 
damage  to  his  referalonary  interest, 
caused  by  any  use  which  is  n  public  one. 
Whatever  may  have  been  the  ancient  ad- 

{udications  limiting  the  rights  of  the  pub- 
ic in  tbe  streets  to  passage  and  repassage, 
and  whatever  may  now  be  the  rule  with 
regard  to  highways  in  the  country,  with 
the  growth  of  popnlatlon  iu  our  cities 
have  come  increased  needs  for  heating, 
lighting,  draining,  sewerage,  water,  etc., 
and  with  these  there  has  come  also  a  cor- 
responding extension  of  the  public  rights 
In  tbe  streets.  Immense  sewers  and  water 
mains  may  be  dug,  and  the  soil  removed, 
ealverts  and  drains  constructed,  without 
compensating  the  abutting  owners.  It 
may  now  be  considered  the  well-settled 
rule  that  the  streets  of  a  city  may  be  used 
tor  any  purpose  which  is  a  necessary  pub- 
lic one,  and  the  abutting  owner  will  not 
he  entitled  to  a  new  compensation,  in  the 
absence  ot  a  statute  giving  it.  Ang. 
Highw.  312:  Town  of  Palatine  v.  Krneger, 
(ill.)  12  N.  E.  Rep.  76;  Murray  v.  Commis- 
sioners, 12  Mete. (Mass.)  455;  Pierce  v.  Drew, 
136  Mass.  75;  City  of  Boston  v.  Richardson, 
18  Allen,  146.  So  far,  then,  as  these  defend- 
HUts  are  coDceme<l,  it  is  immaterial 
whether  they  or  the  city  own  tbe  fee  in 
the  street.  Their  rights  are  the  same  in 
either  case.  So  long  as  they  are  unob- 
structed In  the  use  and  enjoyment  ot  their 
property,  having  convpnicnt  ingress  and 
egress,  and  the  use  of  the  street  is  an 
authorized  and  proper  public  use,  they 
have  no  legal  cause  for  complaint.  It  te 
evident  that  street  railways,  when  con- 
structed so  as  not  to  interfere  with  the 
rights  ot  others  upon  tbe  street,  furra  no 
obstruction  to  such  ose  and  enjoyment. 
They  make  no  more  noise  than  the  omni- 
bus or  other  heavy  vehicles,  are  not  more 
dangerous,  and  no  more  interfere  with 
access  to  the  abutting  Iocs.  They  consti- 
tute a  modem  and  improved  ose  only  ot 
the  street  as  a  public  wa.v.  These  im- 
proved  methods  become  necessary  in  pop- 
ulous cities.  The  use  is  the  same;  the 
methods  only  different.  Without  them, 
clerks  and  working  men  and  women 
could  not  be  provided  with  cheap  and 
rapid  transit  from  their  working  places 
to  the  suburbs  of  the  city,  where  they  may 
have  cheapand  comfortable  homes.  These 
views  are  in  accord  with  the  clear  weight 
of  authority.  People  v.  Kerr.  27  N.  Y. 
188;  Kelllnger  v.  Railroad  Co.,  50  N.  Y.  206; 
Mahady  v.  Railroad  Co.,  91  N.  Y.  14S; 
Pierce,  R.  R.  284;  ElHott  v.  Railroad  Co., 
82  Conn.  579;  Uinchman  v.  Railroad  Co., 
17  N.  J.  Eq.  75;  Attorney  General  v.  Met- 
ropolitan R.  Co.,  125  Mass.  515;  Eichels  v, 
Bailway  Co.,  78  Ind.  261;  Hobart  v.  Rail- 
road Co.,  27  Wis.  194;  Brown  v.  Dupiesais, 
14  La.  Ann.  M8:  Atchison  St.  By.  Co.  t.  I 


Missouri,  etc.,  Ry.  Co.,  (Kan.)  3  Fac.  Bep. 
284;  Smith  v.  Railway  Co.,  (Tenn.)  US. 
W.  Rep.  709;  Cltisens'  Coach  Co.  v.  Cam- 
den Horse  R.  Co.,  83  N.  J.  £q.  267;  Brlggs 
V.  Lewiston,  79  Me.  363  ;i  Taggart  v.  Rail- 
way Co.,  (R.  I.)  19  Atl.  Rep.  326;  Clem- 
ent V.  City  of  Cincinnati,  16  Wkly.  Law 
Bui.  355;  Cooley,  Const.  Lim.  §  638;  2  Dill. 
Muu.  Corp.  §  722;  Mills,  Em.  Dom.  $  205. 
They  are  also  in  accord  with  reason  and 
common  sense.  It  is  the  view  unanimously 
adopted  by  this  court  in  Railroad  Co. 
V.  Heisel,  88  Mich.  62.  (decided  in  1878.)  It 
is  true  that  this  question  was  not  directly 
involved  In  that  suit,  but  the  extent  of 
the  use  of  streets  was  involved.  The 
question  appears  to  bave  been  carefully 
examined  by  the  court,  and  the  authori- 
ties are  cited.  While  it  may  be  termed 
" <Hctam,'"Btl\l  it  comes  to  us  as  the  delib- 
erate opinion  ot  the  learned  iustices  who 
then  constituted  the  court,  and  as  such  is 
entitled  to  great  weight.  That  decision 
clearly  voiced  the  practical  construction 
which  had  theretofore  been  placed  upon 
tbtMe  laws  by  the  people,  and  upon  the 
talth  of  which  many  such  roads  bad  been 
built  In  many  cities  of  the  state,  and  vast 
sums  of  money  invested.  We  are  cited  by 
defendants'  counsel  to  Taylor  v.  Railway 
Co..  (Mich.)  46  N.  W.  Bep.  835.  The  dis- 
tinction between  that  case  and  the  pres- 
ent one  is  too  clear  to  require  comment. 
The  former  was  decided  upon  the  express 
terms  of  tbe  charter  of  Bay  City.  Tbe 
charter  ot  the  city  of  Detroit  contains  no 
such  provisions.  Tbe  question  here  in- 
volved was  not  there  even  discussed. 

5.  It  is  also  insisted  that  the  poles  inter- 
fere with  access  to  the  abutting  proper- 
ty, and  tbereforeconstltute  an  invasion  ot 
private  rights.  It  cannot  be  seriously 
claimed,  under  the  evidence  in  this  case, 
that  these  poles  Interfere  with  the  present 
occupancy  of  the  land.  This  is  virtually 
conceded,  but  defendants  insist  that,  in 
platting  lots  and  selling  them,  it  will  be 
necessary  to  take  them  in  to  consideration. 
This  is  a  contingency  which  may  never 
happen,  and  therefore  no  damage  may 
ever  result.  Should  it  ever  happen,  the 
common  council  have  ample  power  to  re- 
quire and  compel  these  poles  to  be  so 
placed  as  to  create  no  such  interference. 
Falling  in  this,  the  defendants  bave  an 
ample  remedy  in  the  courts.  Such  contin- 
gencies are  too  remote  to  form  any  basis 
for  an  injunction  or  for  damages.  It  has 
frequently  been  held  that  telegraph  and 
telephone  poles  are  not  necessarily  erected 
to  facilitate  the  use  of  the  streets,  and 
conseqoently  that  theycreatean  addition- 
al servitude.  But  the  authorities  are  by 
no  means  uniform.  To  the  contrary  are 
Julia  Bldg.  Ass'n  v.  Bell  Tel.  Co.,  88  Mo. 
258;  Pierce  v.  Drew,  136  Mass.  V5.  These 
decisions  are  based  upon  the  doctrine  that 
the  whole  beneficial  use  of  tbe  land  bas 
been  taken  and  appropriated  to  the  pub- 
lic, and  that  one  of  the  original  uses  of  a 
highway  was  tbe  transmission  of  intelli- 
gence. One  of  the  first  cases  to  make  this 
distinction  was  Taggart  v.  Railway  Co., 
supra,  (decided  in  January,  1890.)  Refer- 
ring to  this  case.  Judge  Dillon  says :  "  T  ha 
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distinction  •  •  •  Ig  ao  fine  as  to  b* 
almoHt  Impalpable,  and  it  Buggeats  serl- 
ons  doubtB  wbether  both  conclasions  are 
sound  and  reconcilable.  Tbe  freneral  snb* 
}ect  awaits  further  development  and  sot- 
tiement."  2  Man.  Corp.  893,  note.  The 
learned  anthor  does  not  state  which  be 
believes  to  be  the  correct  principle.  Since 
then  the  question  us  to  whether  the  erec- 
tion of  poles  for  electric  street  railways 
constitutes  an  additional  servitude  has 
been  several  times  before  the  courts,  and 
thusfar  they  have  been  held  to  be  ancil- 
lary to  a  proper  ose  of  tbe  street,  and  to 
create  no  such  additional  Ba*vitnde. 
Lfouisvllle  Bag  Mannt'g:  Co.  v.  Central 
Pass  Ry.  Co.,  (Ky.)  Louisville  Law  & 
Ei|.  Ct.:  Halsey  v.  Railway  Co.,  (N.  J.i 
20Atl.  Rep.  856;  Pelton  v.  Railroad  Co., 
Circuit  Ct.,  Cuyahoga  Co.,  Ohio;  Lock- 
bart  V.  Railway  Co.,  (Pa.)  21  Atl.  Rep.  36. 
These  poles  naed  by  the  complainant  are 
a  necessary  part  of  its  system.  When 
they  do  not  Interfere  with  the  owner's  ac- 
cess to  and  tbe  use  of  his  land,  we  see  no 
reason  why  they  should  be  held  to  consti- 
tute an  additional  servitude.  Certainly 
tb^  constitute  no  injury  to  his  tevereion- 
ary  Interest.  To  constitute  an  addition- 
al servitude,  therefore,  they  must  be  an  In- 
Jnryto  tbe  present  use  and  enjoyment  of 
bis  land.  But  tbey  do  not  obstruct  hie 
light  or  his  vision,  as  do  the  structures  of 
an  devated  railroad.  Neither  they  nor  tbe 
cars  they  assist  in  moving  cause  tbe  noise, 
steam,  smoke,  and  dirt  which  are  pro- 
duced by  steam-cars.  They  do  not  Inter- 
fere with  his  going  and  coming  at  his 
pleasure  when  placed  as  tbey  can  and 
must  be,  so  as  to  give  him  free  access. 
Wherein,  thm,  is  he  injured?  If  it  be  said 
that  tbey  are  unsightly,  and  therefore 
offend  his  taste,  it  can  well  be  replied  that 
they  are  no  more  so  than  the  lamp-post  or 
tbe  electric  tower.  It  is  as  necessary  that 
rapid  tranult  be  furnished  to  a  crowded 
city  as  it  is  that  light  should  befurnished  tu 
Its  streets.  Public  convenience  and  necen- 
aity  must  control  In  all  such  cases. 

6.  We  have  thus  far  discussed  the  ques- 
tions involved  upon  the  assumption  that 
sufficient  room  was  left  to  permit  the  free 
passage  of  teams  and  vehicles  when  the 
cars  were  upon  the  track.  It  is  claimed 
by  the  defendants  that  this  space  Is  not 
sufficient  for  that  purpose.  If  this  be  so, 
it  Is  evidently  oWing  to  the  condition  of 
the  street,  which  Is  neither  graveled  nor 
paved,  and  to  thenatnre  of  the  soil,  which 
in  wet  times  is  very  muddy  and  difficult 
to  travel.  Snch  was  its  condition  at  tbe 
time  this  controversy  arose,  and  It  so  con- 
tinued during  all  the  time  to  which  the 
testimony  was  directed.  The  complain- 
ant's track  is  in  the  center  of  the  street. 
Its  grade  was  established  by  the  city  en- 
gineer, and  presumably  the  grade  of  the 
street,  when  established,  will  be  the  same 
as  the  grade  of  the  railway.  The  poles 
are  about  21  feet  7  inches  from  the  center 
of  the  road,  are  placed  between  the  ditch 
and  the  sidewalk,  and  average  10  feet  4 
Inches  from  tbe  fence  line.  The  track  is  4 
feet  8  Inches  wide,  and  the  cars  are  the 
same  width  as  the  ordinary  horse  cars. 
Tbe  distance  from  the  rail  to  the  pole  is 
about  19  feet.    This  space  is  ample  for  tbe 


passage  of  tecunsand  vehicles,  if  tbe  street 
were  properly  graded.  The  evidence  upon 
this  branch  of  the  case  is  entirely  nnsatls- 
factory,  and  insufficient  to  enable  us  to 
properly  determine  thequestion.  It  Is  ap- 
parent, both  from  tbe  opinion  of  the 
learned  circuit  judge  and  the  exhaustive 
briefs  of  counsel,  that  this  was  a  matter 
of  minor  consideration  intbecourt  below, 
the  main  desire  being  to  settle  the  other 
Important  questions  Involved.  The  road- 
bed and  track  were  first  constructed,  and 
no  steps  were  tak^i  to  enjoin  the  com- 
plainant when  engaged  io  that  work,  and 
no  objection  appears  to  have-  then  been 
made.  No  trouble  arose  until  tbe  com* 
plainant  commenced  to  erect  Its  polea, 
Which  were  at  first  rlaln:ed  to  have  been 
erectefl  outside  the  street  limits  upon  the 
defendants'  lands,  but  which  are  clearly 
within  sneh  limits.  Pnder  this  record  we 
can  only  announce  some  general  princi- 
ples, leaving  tbe  defendants  without  prej- 
udice to  pursue  snch  remedy  as  they  may 
have  when  they  cau  establish  a  violation 
of  their  legal  rlgbts:  (1)  Tbe  complainant 
cannot  lawfully  construct  and  operate  Its 
road  in  a  street  too  narrow  to  admit  th« 
passage  of  its  cars  and  other  vehicles  at 
tbe  same  time,  noi  so  construct  It  as  to 
interfere  with  the  rights  of  tbe  general 
public  in  the  street.  Grand  Baplds  St.Ky. 
Co.  V.  West  Side  St.  Ry.  Co.,  48  Mich.  433, 
12  N.  W.  Rep.  643.  (3)  Hot  in  a  street, 
though  of  sufficient  width,  if  its  condition 
be  such  that  tbe  operation  of  tbe  railway 
will  reHult  in  the  practical  exclusion  of 
others  from  tbe  use  of  tbe  street.  A  rail- 
way so  constructed  and  operated  would 
be  a  public  nuisance,  and  tbe  courts  would 
abate  It.  (3)  The  complainant's,  road- 
bed and  track  must  be  built  Bubstantially 
with  the  level  of  the  street,  so  as  to  pet^ 
mit  vehicles  to  cross  wlthoat  difficulty. 
(4)  The  poles  must  be  so  placed  as  not  to 
Interfere  with  the  right  of  Ingress  and 
egress  to  abutting  property.  It  is  insist- 
ed that  the  court  was  in  error  in  exclud- 
ing testimony  as  to  the  dangers  and  act- 
ual perils  witnessed  by  persons  from  the 
use  of  tbe  new  method  of  transit, for  the 
reason  that  this  testimony  bad  a  bearing 
npon  tbe  Interference  with  the  customary 
use  of  the  street.  This  question  arnsp 
three  times  upon  the  hearing.  On  the  two 
first  occasions  the  testimony  ruled  out 
referred  entirely  to  tbe  tendency  of  these 
cars  to  Mghten  horses.  Tbe  court  made 
its  third  ruling  at  tbeclose  of  tbe  testimo- 
ny of  one  Mrs.  Relsber,  who  bad  testified 
to  the  decrease  of  travel  upon  the  street, 
to  tbe  frightening  of  horses,  and  the  de- 
crease in  rents.  The  court  then  an- 
nounced that  eight  or  ten  witnesses  had 
testified  to  the  condition  of  the  road,  and 
no  more  testimony  would  be  allowed  on 
that  point.  Defendants'  counsel  an- 
nounced that  they  had  a  large,  number 
of  witnesses  to  the  same  effect,  and  asked 
permission  to  call  two  or  tbree  more.  Tbe 
court  said  that  five  «or  six  witnesses  to 
any  particular  fact  was  sufficient,  and 
that  It  was  clearly  within  its  discretion 
to  limit  tbe  number  of  witnesses;  that  as 
to  the  points  already  covered  defendants 
would  not  be  permitted  to  call  more  wit- 
nesses, but  as  to  any  new  facts  tbey  might 
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call  mora.  The  drouit  }adge  waa  clearly 
right  to  this  exereiee  o(  bis  discretion.  Be- 
yond tbiB  exercise  of  discretion  the  court, 
upon  the  hearing  in  equity  cases,  can  ex- 
clade  only  such  testimony  as  is  scandal- 
ous and  impertinent.  The  decree  ol  the 
eoart  below  Is  affirmed,  with  the  costs  of 
both  courts. 

Long,  J.,  eonciirred  with  Orant,  J. 

Cbampuit,  C.  J.,  (ooBCttiring.)  I  am  not 
prepared  to  say  that  the  construction  of 
a  street-railroad  track  in  a  street  Is  of 
Itself  no  additional  burden  or  servitude 
upon  tbe  street.  I  ttainlc  it  is,  but  to 
wbat  extent  depends  upon  all  tbe  facts 
and  circumstances  under  wbicb  it  is  Im- 
posed. It  tbe  circumstances  are  such  that 
In  a  naiTow  street,  or  in  tbe  work  of  cua- 
fltrnctlon,  it  becomes  a  noisaaee  to  the 
property  owners  or  the  public,  as  pointed 
out  by  ray  Brother  Obant,  I  tbink  the  ad- 
ditional servitude  would  be  quite  appar- 
ent. If  in  any  c<um>  it  is  such  an  invasion 
of  private  rii^bts  as  to  cause  damage  to 
the  owner  of  tbe  fee  of  tbe  soil  or  abutting 
proprietors,  I  tbInk  tbeyhare  a  legal  rem- 
edy to  recover  such  damage  in  a  suit  at 
law;  and  so  with  regard  to  the  setting  of 
poles  to  aid  the  propulsion  of  cars  by 
electricity.  I  do  not  think,  ordinarily,  it 
la  such  a  taking  of  private  property  as  re- 
qnires  condemnation  and  compensation 
before  the  poles  can  be  set,  but  I  think,  if 
tbo  owner  suffers  damage  on  account  of 
tbe  erection  of  poles,  be  should  seek  his 
remedy  at  law  for  such  damage.  I  concur 
to  the  result  reached  by  my  Brother  Guant 
for  the  reasons— Ffrot,  tbat  the  complain- 
ant was  proceeding  nndercolorof  legalao- 
tbority  to  coDstraet  its  railroad;  and, 
Beeond,  1  think  the  defendants  have  a 
complete  legal  remedy  tor  all  in]uries  com- 
plained of  in  their  eros»-biU. 

McOratb,  J.,  (diaaentiag.)  I  cannot 
concur  either  in  tbe  result  arrived  at  by 
tbe  majority  ur  In  the  reasoning  or  con- 
clnstoos  (rf  Mr.  Justice  Grant.  Tbe  case 
hinges  upon  tbe  question  as  to  whether  or 
not  tbe  construction  and  operation  ol  a 
street  railway  in  a  street,  and,  as  incident 
thereto,  the  placing  of  poles  therein  upon 
which  are  to  be  stretched  electric  wires,  is 
a  new  servitude ;  and  T  am  clearly  of  opin- 
ion tbat  a  street  railway,  whether  o|)- 
erated  by  animal  power,  electricity,  or 
steam,  is  an  additional  burden;  and  It 
seems  to  me  tbat  the  exemption  of  any 
street,  whether  narrow  or  not.  Is  a  prac- 
tical concession  to  this  view.  If  It  la  or 
can  be  an  added  servitude  in  any  street, 
however  narrow,  it  must  be  in  any  street, 
however  wide,  the  only  difference  being 
oneof  degree.  If  tbe  width  of  the  street  Is 
to  determine,  Jiiat  what  width  shall  deter- 
mine the  question?  If  the  right  exists  to 
grant  a  franchise  in  one  street,  and  tbe 
exercise  of  tbat  right  cunclades  the  abut- 
ting owner,  why  not  in  any  street?  Any 
fixed  right  of  way  in  a  street  Is  a  burden 
upon  that  street.  Any  use  of  a  street,  a 
like  use  of  which  is  not  common  tu  all,  Is 
a  new  .servitude.  Any  u6e  of  a  street 
which  narrows  the  street,  or  which  inter- 
feres with  tbe   use   of   any  part   of  the 


street,  by  the  public,  or  confines  the  pub- 
lic to  a  use  of  but  a  part  of  tbe  street, 
is  an  added  burden.  Any  use  of  a  street 
which  increases  the  danger  of  a  common 
ns8  of  that  street  is  an  additional  servi- 
tude. Any  use  of  a  street  which  interferes 
with  Its  use  by  tbe  public  is  a  use  affecting 
the  abutting  owners.  The  value  of  prop. 
erty  upon  a  street  is  materially  affected  by 
its  width,  by  tbe  portion  tbM-eof  devoted 
to  public  travel,  by  tbe  laoilltles  afforded 
for  ingress  and  egress,  and  by  anything 
and  everything  tbat  Interieres  with  a  coid- 
mffn  nse  of  the  street,  or  tbe  abutting 
owner's  access  to  it,  or  which  obstructs 
bis  view,  or  Interieres  with  tbe  utility  or 
beauty  of  bis  premises.  He  is  entitled  to 
every  use  which  is  not  inconsistent  with 
the  publh:  use,  and  to  every  use  which  is 
not  inconsistent  with  such  a  use  as  is  com- 
mon to' all.  A  street  railway  lays  its 
track  upon  the  surface  and  in  tbe  center  o( 
a  street.  It  appropriates  Just  so  much  of 
the  street  to  its  use,  and  to  a  use  which  is 
practically  exclusive.  It  divides  a  wide 
street  into  two  narrow  streets.  Tbe  por- 
tion of  the  street  occupied  by  its  tracks 
can  onl.v  be  used  with  increased  danger. 
It  cannot  be  crossed  without  danger,  nor 
without  the  exerctseof  greatcare.  Wheels 
and  axles  of  vehicles  are  being  constantly 
broken  by  attempting  to  drive  on  its  way, 
or  along  oracrossits  way.andtbeonlyao- 
Bwer  which  tbe  street  railway  or  the 
municipality  makes  to  the  ln]ui-ed  party 
Is,  "Keep  out  of  tbe  track. "  It  hsR  been 
held  that  a  line  of  omnibuses  will  not  be 
allowed  to  ran  regularly  upon  street-car 
trucks,  to  the  injury  of  the  business. 
Camden  Horse  R.  Co.  v.  Citisens'  Coach 
Co.,  31  N.  J.  Eq.  525.  Streets  are  laid  out, 
not  only  wltb  reference  to  road-way,  but 
to  sidewalks  and  margins  for  omamentar 
tion.  A  street  is  laid  out  50  feet  wide, 
with  a  3&-foot  road-way,  and  12^  feet  oa 
each  side  for  sidewalks  and  ornamenta- 
tion. A  8treet>«ar  traek  is  laid  through 
the  center  of  the  road-way,  leaving  prac- 
tically but  less  than  10  feet  each  side  of  tlie 
track,  insafflcient  for  two  teams  to  pass 
each  other,  and  insufficient  tor  one  team 
to  pass  on  that  side  ol  the  street,  if  there 
should  be  a  street-car  approaching,  and  a 
team  hitched  at  the  curb.  Cars  moving 
along  these  tracks  hare  practically  tbe 
right  of  way.  They  turn  out  for  n»  one's 
convenience,  and  are  practically  moving 
obstructions  in  tbe  street,  discommoding 
other  vehicles,  and  adding  materially  to 
thehaaard  of  travel.  Tbe  abutting  owner 
cunnot  unload  a  load  of  freight  or  bitch 
his  horse  In  front  of  his  own  door  without 
increased  risk.  Because  of  tbe  existence 
of  these  tracks  road-ways  are  being  con- 
stantly widened  at  tbe  expense  ot  side- 
walks and  ornamental  grounds  and  orna- 
mentation. If  tbe  local  legislature  has  the 
right  to  permit  tbe  laying  of  a  single 
track,  why  not  of  two  tracks,  or  of  four 
tracks?  Mr.  I«wis,  in  his  recent  work  on 
Eminent  Domain,  says:  "Although  the 
difference  between  tbe  ordinary  horse  rail- 
way and  the  ordinary  steam  railway  Is 
obvious,  yet  the  difference  Is  only  one  ot 
degree.  Tbe  essential  characteristic  of 
both  roads  Is  that  an  exclusive  franchise 
is  granted  in  tbe  soil  ot  the  street,  and  U 
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the  principle  of  tlie  home  rallrond  cases  Ib 
sound,  then  a  street  may  be  so  filled  with 
tracks  as  practically  to  exclude  all  other 
travel  and  traffic  from  tbestreets. **  Chap- 
ter  5,  §  124.  If  a  lot-owner  has  a  frontage 
of  30  feet,  he  Is  entitled  to  30  feet  of  unob- 
structed approach.  It  the  council  may 
Srant  the  right  to  erect  poles  100  feet 
apart,  why  not  50  or  26  or  12  feet  apart? 
And  then,  why  not  the  right  to  place 
cross-trees  on  the  top  of  these  poles,  and 
ties  upon  the  cross-trees,  and  stringers 
upon  the  ties,  and  all  the  incidents  of  an 
^evated  railway.  If  the  increased  nCeds 
of  the  municipality  is  to  be  the  test,  then 
the  legal  rights  of  the  abutting  owners 
must  vary  with  place  and  varying  popu- 
lation. An  elevated  railway  in  one  of 
the  populous  streets  of  New  York  is  os 
mnch  a  necessity  there  as  is  a  suriace  rail- 
way on  the  street  in  question.  A  public 
highway  is  one  over  which  all  the  people 
of  the  state  have  a  common  and  equal 
right  to  travel.  It  is  a  way  in  which  no 
one  has  the  exclusive  right  to  travel,  nor 
the  exclusive  right  to  use  it  in  a  particu- 
lar manner. 

What  is  said  by  Dillon,  regarding  the  use 
of  a  street  by  a  steam  railway  company, 
is  true  in  a  sense  of  a  street  railway  co  m- 
pany:  "A  different  use  of  the  land  from 
that  for  which  it  was  intended  cannot  be 
Justified  on  the  ground  that  a  railway  is 
an  improved  highway.  Bailway  compa- 
nies are  only  public  corporations,  In  a 
limited  sense.  The  right  of  way ,  the  road- 
bed, and  the  carriages  propelled  thereon 
are  owned  by  private  individuals,  and  not 
by  the  public.  Fares  are  charged  for 
travel  thereon,  for  the  exclusive  benefit  of 
the  parties  owning  the  road.  They  are 
constructed  and  equipped  in  the  interest 
of  private  speculation,  but  at  the  same 
time  they  are  intended  to  subserve  the 
public  good.  The  trav<>l  on  them  bears 
no  analogy  to  our  notions  of  travel  on  an 
ordinary  street  or  highway,  where  every 
one  travels  at  pleasure,  in  his  own  con- 
veyance, without  paying  tolls  or  fares. 
The  uses  are  totally  different,  and  even 
inconsistent.  The  one  is  exclusive,  in  fa- 
vor of  private  interest,  and  the  other  la 
open  and  free  to  all. "  2  Dill.  Mun.  Corp. 
f  704.  The  defendants  here  are  protesting 
against  the  occupancy  of  that  street  by 
the  railway  company  with  its  tracks, 
poles,  and  wires,  and  it  is  notorious  that, 
in  a  number  ut  instances  in  the  city  of 
Detroit,  the  residents  of  streets  have  vig- 
orously opposed  construction  of  lines  of 
street  railways  In  front  o(  their  property. 
At  the  present  time  a  petition  is  before  the 
common  council  of  that  city  for  a  fran- 
chise to  construct  an  electric  railway  on 
Howard  street,  and  the  residents  of  that 
street  have  presented  to  the  council  the 
following  reasons  why  the  franchise 
should  uot  be  granted:  "(1)  That  the 
street  is  too  narrow  of  its  present  width 
to  warrant  the  erection  of  such  without 
placing  in  Jeopardy  the  lives  of  eveiy 
resident  along  said  street.  (2)  That,  in 
the  event  of  a  street  railway  along  said 
street,  the  property  from  commencement 
to  terminus  will  be  depreciated  in  value. 
(8)  That  to  undertake  to  widen  said 
■treet,  as  has  been  suggested  by  some  of 


the  petltjonera;  would  not  only  depreciate 
property  along  the  street,  but  would  de- 
stroy  the  shade-trees   apon   both  sides, 
which  are  not  only  a  benefit, comfort,  and 
luxury,  but  have  taken  years  of  care  Mid 
attention  to  cultivate.    (4)  That  Howard 
street  is  the  only  street  which  we  have 
to  drive  up  from  the  center  to  the  western 
portion  of  the  city  with  any  degree  of 
comfort,  on  the  western  side  of  city, sooth 
of  Grand  River  avenue.    (5)  That,  in  the 
event  of  an  ordinance  being  granted  for  a 
street     railway   along   said    street,    the 
street  would  be  absolutely  destroyed  for 
residence  purposes,  as  has  been  shown  by 
Improvements    along    such   street   com- 
pared with  the  portion  already  burdened 
with    a     street-railway     track    between 
Seventh  street  and  Trumbull  avenue.    (S) 
That  the  erection  of  a  street  railway,  as 
contemplated  by  petitioners,  would  be  en- 
dangering the  lives  of  every  child  along 
said  street  who  feel  more  or  less  free  at 
present  to  step  outside  its  place  of  abode. 
(7)  That   the  voluminous    remonstrance 
against  the  same,  presented  tu  and  now 
before  your  honorable  body  and  commit- 
tee. Is  a  sufficient  Indication  chat  the  resi- 
dents of  said  street  have  no  desire   for 
such.  (8)  That  not  a  single  Individual  has 
as  yet  petitioned  for  a  line  along  said 
street,  which  is  of  itself  a  sufficient  war- 
rant that  our  present  street-railway  ac- 
commodations are  very  satisfactory  to  all 
who  live  on  said  street.  -  (9)  That  the  re- 
cent decision  of  our  supreme  court  per- 
taining to  the  ere(;tlon  of  electric  street 
railways,  through  and  along  streets  simi- 
larly situated  as  Howard  street,  is  not 
Justifiable,    and  cannot  be  done  by    the 
mere  asking  for  and  granting  of  the  same. 
(10)  That,  above  all;  it  la  not  of  a  pnblk: 
necessity:    Therefore  be  It  resolved  that 
these  resolutions  tie  adopted,  and  a  copy 
be  presented  by  a  committee  of  three,  te 
be  appointed  at  this  meeting  to  the  com- 
mon council,  and  thecommittee  on  streets 
and  ordinances. " 

'  Is  it  within  the  province  of  this  eoart  to 
say  to  these  property  owners, '  Ton  do 
not  know  what  you  do  not  want?"  to 
say  to  them  that,  as  a  nutter  of  law,  the 
railway  will  not  be  a  new  servitude?  to 
suggest  that  this  occupancy  and  use  will 
not  depreciate  their  property,— will  not 
bring  a  new  dang:er  to  their  doors, — but 
will  t>e  an  advantage  to  them?  to  de- 
clare, as  a  matter  of  law,  that  this  occu- 
pation of  this  street  is  a  public  necessity, 
whereas  the  public  have  not  asked  for  It? 
It  may  be  conceded  that  street-car  service 
Is  a  public  convenience,  but  the  necessi- 
ties of  the  public  must  be  supplied  a  t  put)- 
llc  expense.  The  legislature  has  no  right 
to  say  that  the  property  of  the  individual 
may  be  taken  or  injuriously  affected  for 
the  public  good  without  compensation. 
Public  convenience  is  not  to  be  subserved 
at  the  expense  or  disadvantage  of  the  pri- 
vate citizen.  The  constitution  provides 
not  only  that  private  property  shall  not 
be  taken  without  compensation,  but  it  al- 
so provides  that  it  shall  not  be  taken  at 
all,  unless  the  necessity  for  the  taking 
shall  fir-it  be  'found  by  a  Jury  on  a  com- 
mission appointed  by  the  court.  As  was 
said  by  Justice  Cahpbel.l,  in  Powers'  Ap- 
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peal.  2»Micb.  609:  "No  legislation  can  be 
maintained  whlcti  does  not  plainly  re- 
quire this  question  to  be  left  to  a  jury." 
Tbe  street  itself  is  the  major  necessity, 
yet  the  land  taken  for  streets  in  a  niajorl- 
•ty  of  cases  is  Just  what  must  ultimately 
be  given  in  order  to  tbe  beneficial  use  ol 
tbe  remainder;  yet,  if  tbe  public  demands 
It  before  tbe  owner  cbooses  to  give  it,  tbe 
4>nbUc  must  pay  fur  it,  and  those  who 
have  dedicated  their  own  land  for  street 
parposes  are  assessed  to  pay  for  the  tak- 
ing. Nor  is  it  true  that  rapid  transit  or 
«treet-railway  transit  is  as  necessary  as 
•light  or  sewerage  or  water,  for  these  are 
actual  necessities,  while  these  methods  of 
transit  are  simply  conveniences.  The 
common  council  has  a  right  to  provide 
•that  sewerage  aball  be  directed  to  and 
throagh  the  public  sewers,  but  it  has  no 
Nrlgbt  to  determine  that  transportation 
«hall  be  confined  to  street-railway  cars. 
The  lighting  of  the  streets  is  necessary  for 
;the  protection  of  the  public  and  mnnici- 
•ftallty  as  well.  The  public  and  the  city  are 
-interested  in  having  water  for  convenient 
-use,  whether  used  by  abutting  ownera  or 
not. 

Bui  it  said  that  this  is  not  a  taking  of 
■property,  within  tbe  meaning  of  the  con- 
stitution. Property  is  tbe  right  to  tbe 
beneficial  ose  and  enjoyment  of  a  thing, 
and  the  right  to  dispose  of  that  beneficial 
4186  and  enjoyment.  Any  thing  which  Im- 
pairs that  use  and  enjoyment  is  a  taking. 
The  opening  of  a  street  may  not  divest 
the  owner  of  the  fee,  yet  it  is  a  taking  and 
appropriation.  In  Booming  Co.  v.  Jarvio, 
SO  Mich.  31»,  Justice  Chkistiancy  says: 
"  It  is  a  transparent  fallacy  to  say  that 
this  is  not  a  taking  of  his,  proi>erty,  be- 
-«ause  tbe  land  Itself  Is  not  taken,  and  be 
utterly  excluded  from  It,  and  because  tbe 
(title,  nominally,  still  remains  in  him,  and 
Jbe  is  merely  deprived  of  its  beneficial  use, 
wblcb  Is  not  the  property,  but  simply  an 
incident  of  property.  Such  a  proposition, 
though  In  some  instauces  something  very 
Uke  it  has  been  sanctioned  by  courts,  can- 
not be  rendered  sound,  nor  even  respecta. 
.ble,  by  the  authority  of  great  names.  Of 
what  does  property  practically  consist, 
•but  of  the  Incidents  which  tbe  law  has 
-recognized  as  attached  to  tbe  title  or  right 
of  property?  Is  not  the  idea  of  property 
In  or  title  to  lands,  apart  from  and 
■stripped  of  all  its  Incidents,  a  purely  meta- 
physical abstraction,  as  immaterial  and 
useless  to  the  owner  as  'the  stuff  that 
-dreams  are  made  of?'  Is  it  not  a  much 
Jess  injury  to  him,  if  it  can  injure  bim  at 
■Sill,  to  deprive  bim  of  this  abstraction, 
than  of  tbe  Incidents  of  property,  which 
.alone  render  It  practically  valuable  to 
falm?  Aud  among  the  incidents  of  prop- 
erty in  land,  or  anything  else,  is  not  the 
right  to  enjoy  its  beneficial  use,  and  so  tar 
-to  control  it  as  to  exclude  others  from 
-that  use  tbe  most  beneficial,  the  one  most 
real  and  practicable  idea  of  property,  of 
which  it  is  a  much  greater  wrong  to  de- 
prive a  man  than  of  the  mere  abstract 
Idea  of  property  without  incidents?  This 
use,  or  the  right  to  control  It  with  refer- 
-ence  to  its  use,  constitutes  in  fact  all  that 
is  beneficial  in  ownership,  except  tbe  right 
Xo  dispose  of  it;  and  this  latter  right  or 


Incident  would  be  rendered  barren  and 
worthless,  stripped  of  the  right  to  the 
use.  Property  does  not  consist  merely  of 
the  right  to  the  ultimate  particles  of  mat- 
ter of  which  It  may  be  composed.— of 
wblcb  we  know  nothing, — but  of  those 
properties  of  matter  whTcb  can  be  ren- 
dered manifest  to  our  senses,  and  made  to 
contribute  to  our  wants  or  our  enjoy- 
ments." See  Eaton  v.  Railway  Co.,  61  N. 
H.  604.  The  same  cases  which  bold  that 
a  horse  railway  Is  a  proper  use  of  a  street 
declare  that  a  steam  railway  is  nut,  and 
tbat  tbe  occupation  of  a  street  by  a  steam 
railway  is  a  new  servitude,  yet  the  use  by 
the  steam  railroad  is  within  the  same  lim- 
its as  that  of  the  horse  railroad.  The  bur- 
den may  not  be  as  great  in  the  one  case 
as  in  the  other,  bat  there  Is  no  difference 
In  the  principle. 

In  this  state  the  fee  Is  in  the  abutter, 
and  he  has.  In  addition,  a  greater  interest 
in  the  easement  in  front  of  his  own  prop- 
erty than  tbe  public  generally;  bat  wheth- 
er be  has  the  fee,  or  butaneaeement.a  bar- 
den  upon  either  affects  a  property  right. 
It  Is  urged  that  this  use  of  streets  "must 
be  supposed  to  have  been  contemplated." 
Is  it  possible  that  a  use  of  a  street  which 
is  not  common  to  ail  streets,  and  which 
depends  upon  tbe  desire  of  a  street-car 
company  or  the  will  of  a  common  council, 
must  be  supposed  to  have  been  contem- 
plated? Can  this  special  use,  depending 
upon  the  question  of  profit  to  its  promot- 
ers, be  deemed  to  be  one  of  the  ordinary 
purposes  for  which  property  for  a  street 
was  taken?  Can  it  be  that  tbe  use  of  a 
street,  as  a  mere  outlet  for  a  traffic,  which 
in  tbe  absence  of  that  use  would  be  distrib- 
uted over  several  streets,  can  be  said  to  be 
a  use  contemplated  at  the  opening  of  that 
street?  Is  it  true  that  all  the  traflic  of  a 
given  territory  embracing  a  number  of 
streets  may  be  directed  upon  a  given 
street,  and  a  system  of  transportation 
adopted  which  interferes  with  the  other 
and  ordinary  modes  of  travel  upon  that 
street,  and  tbe  other  streets  relieved  at  the 
expense  of  that  street,  and  yet  this  sys- 
tem of  transportation  Is  not  a  new  bur- 
den? In  u  street-opening  proceeding,  ths 
measure  of  damages  is  tbe  value  of  the 
property  taken,  and  the  plij'slcal  injury 
to  what  is  left;  hut  in  tbe  condemnation 
of  lands  for  railroad  purposes  another  ele- 
ment of  damages  i^  considered,  viz.,  the 
consequential  injury  to  the  remaining  es- 
tate growing  out  of  the  mode  and  nature 
of  the  use.  The  very  existence  of  tl^se 
different  rules  clearly  indicates  that,  in  the 
street-opening  proceedings,  no  possible 
consequential  Injury  wns  contemplated. 
The  continuing  consequential  Injury  has 
always  been  treated  as  an  element  of  the 
taking,  and  it  baa  been  held  that  a  nse  of  ' 
the  same  right  of  way  by  another  steam 
railroad  was  a  new  servitude,  although 
the  damages  must  necessarily  be  conse- 
quential. Bailroad  Co.  v.  Reed,  41  Cal. 
256.  The  legislature  cannot  authorize 
either  a  direct  or  consequential  injury  to 
property  without  compensation  to  own- 
ers. It  will  not  be  claimed,  even  in  tbe 
presence  of  this  new  use  of  streets,  that  it 
would  be  competent  to  permit  a  jury,  la 
a  street-opening  proceeding,  to  consider 
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the  probable  or  possible  use  of  a  street  for 
street-car  purposes.  The  person  whose 
land  has  been  taken  for  the  street  has  been 
compeusated  Tor  the  land,  but  he  has  also 
been  assessed  for  the  very  benefit  -which 
this  use  deprives  hlra  of.  Usually  tht-  ben- 
efits are  assessed  upon  a  limited  territo- 
ry, and  not  upon  the  public  generally. 

I  am  unable  to  reconcile  the  opinion  of 
Mr.  Justice  Grant  with  the  case  of  Taylor 
V.  Hallway  Co.,  80  Mich.  77,  45  N.  W.  Rep. 
835.  That  was  a  bill  filed  by  abutting 
owners  to  enjoin  the  construction  ot  a 
street  railway.  The  court  below  dis- 
missed the  bill,  but  this  court  made  a  de- 
cree reBtrainlng  the  defendantfrumthe  use 
ot  the  road  in  front  of  complainant's  prem- 
ises. That  decision  was  put  upon  the 
ground  that  the  charter  of  Bay  City  em- 
powered the  couooll  of  that  city  to  an- 
thurlze  the  running  of  street  railways  in 
the  streets  of  said  city  upon  the  condi- 
tion that  the  owners  of  lota  adjoining  and 
persons  interested  therein  should  receive 
compensation  therefor,  and  the  court  re- 
Btraiued  the  company  until  It  had  com- 
piled with  the  statute  "requiring  condem- 
natioa    proceedings."    The  company  ac- 

?|ulred  the  right  to  construct  Its  road  in 
864,  but  the  amendment  to  the  charter  re- 
quiring compensation  to  be  made  was  not 
enacted  until  1869.  Ult  be  true  that  the 
etreet  railway  imposes  only  a  servitude, 
then  the  statutory  proceedings  requiring 
compensation  and  condemnation  proceed- 
ings Is  a  barren  provision,  and  the  dei-ree 
of  this  court  requiring  condemnation  pro- 
ceedings td  betaken  imposed  a  duty  up- 
on the  railway  company  which  conld  result 
only  in  annoyance  to  it.  It  was  urged  In 
that  case,  as  strenuously  as  It  inhere,  that 
the  construction  ol  a  street  railway  in  a 
street  Imposed  no  added  servitude;  hence 
the  point  was  raised.  The  result  is  that 
abutting  owners  In  Bay  City  are  entitled 
to  compensation  because  the  statute  has 
merely  declared  a  remedy,  while  in  De- 
troit they  are  not  entitled  to  any  remedy, 
because,  as  a  matter  of  law,  there  Is  no 
Injnry.  This  is  not  a  question  of  wheth- 
er or  not  the  public  shall  have  street  rail- 
ways or  rapid  transit,  but  it  is  one  as  to 
whether  the  owners  of  property  shall  be 
divested  of  its  bcneGcIai  use  or  enjoyment 
without  compensation,  because  a  private 
corporation  Is  attracted  by  the  prospect- 
ive revenue  there  is  in  the  enterprise,  and, 
upon  the  plea  that  It  will  bea  great  public 
convenience,  has  obtained  a  franchise  to 
appropriate  a  portion  ot  the  street  to  its 
use.  It  is  upon  this  same  plea  that  the 
public,  through  its  legislatures,  has  parted 
with  about  all  it  bad  that  was  of  value, 
except  its  interests  in  the  public  high- 
ways, and  it  remains  to  be  seen  whether 
they,  too,  will  be  surrendered  to  monopo- 
listic control,  to  the  detriment,  not  only  of 
the  public,  blit  of  abutting  land-owners 
Bd  well.  These  owners  have  special  inter- 
ests in  these  ways  which  courtn,  at  least, 
are  bound  to  respect.  In  this  commercial 
age  there  is  a  growing  tendency  to  avoid 
those  constitutional  methods  which  are 
designed  for  the  protection  ot  property 
fights  of  Individuals  which  should  be 
checked,  else  courts  will  in  time  be  pow- 
erless to  protect  the  rights  thus  acquired 


from  unlawful  attack  or  abuse.  The  con- 
stitution provides  that  private  property 
shall  not  be  taken  until  the  necessity  there- 
for shall  have  been  flrstdetermined  by  a  Ju- 
ry, and  not  then,  until  compensation  shall 
be  made  therefor.  It  the  necessity  for 
tills  use  ot  our  public  streets  la  so  press- 
ing,there  should  benodifflcnlty  in  its  de- 
termination by  the  method  pointed  oat 
by  the  constitution,  rather  than  by  the  de- 
sire on  the  part  ot  the  corporation  to  nae 
the  street  for  the  purposes  of  revenue;  and 
whether  the  Injury  to  abutting  property 
is  slight  or  great  is  a  matter  of  fact  t(» 
be  determined  by  the  jury,  upon  proper 
consideration  of  the  sitaation  and  dream- 
stances  of  each  case. 

MoRSR,  J.  In  this  ease  I  eoncnr  moat 
emphatically  in  all  that  has  been  said  by 
Mr.  Justice  McUrath  in  bis  dlaeentlngr 
opinion.  I  am  satisfied  that  the  Bysbem 
of  railway  in  operation  upon  Mack  street 
does  fasten  a  new  burden  upon  the  land 
of  the  abutting  owners  on  that  street.  It 
Introduced  a  uew  and  dangerous  element 
of  locomotion,  certainly  not  known,  or 
even  thonght  ot,  when  the  street  was  ded- 
icated to  public  use,  and  for  the  purposes 
ot  public  travel.  I  know  that  the  current 
ot  authority,  what  little  there  Isot  adju- 
dication upon  the  subject.  Is  to  the  con- 
trary ;  but  in  every  single  case  the  reaHon- 
Ing  ot  the  opinion,  to  me,  reets  npbn  a 
fatso  and  dangeroas  foundation.  It  Is 
that  the  rights  utthe  indlvldoal  must  give 
way  to  the  needs  of  the  pablie,  In  the  use 
ot  new  discoveries  and  inventions  to  facili- 
tate travel  and  rapid  transit  in  the  great 
and  growing  cities  of  our  land.  But  there 
is  no  public  need  that  can,  in  right,  be  per- 
mitted to  destroy  or  damage  theproperty 
of  the  individual  without  compensation. 
The  safety  of  this  government,  and  ot 
every  community,  rests  upon  the  protec- 
tion of  the  law  to  therlghts  of  the  Individ- 
ual man.  Railroads  and  other  corpora- 
tions ought  not,  under  any  plea  of  the  pal>- 
Hc  convenience  or  the  public  welfare,  to  bia 

f)ermltted  to  practically  destroy  thedwell- 
ng-place  ot  the  humblest  citizen,  or  to- 
damage  it,  without  compeasifitldn ;  and, 
when  snrh  an  attempt  is  made,  withoat 
any  proposed  compensation,  and  withoat. 
the  consent  of  the  owner  of  the  property, 
the  strong  arm  of  equity  ought  to  inter- 
pose to  save  the  rights  ot  the  indlvldaal 
thus  threatened,  without  reference  to  the- 
effect  of  such  action  upon  the  public,  or  Its 
convenience.  The  system  of  propelling 
Btreet-cara  by  electricity,  known  as  tlie 
"trolley  system, "'burdens  the  street, In  the 
first  place,  with  a  track  wider  than  a 
wagon  track,  which  is  practically  taken 
out  ot  the  street,  away  from  the  use  ot 
other  travelers,  and  made  the  "right  of 
way"  ot  the  street-car  company.  Poles 
are  planted  in  front  of  the  property  ot 
abutting  owners,  and  upon  these  ar& 
strung  wires,  charged  wltli  a  dangerous, 
ami  not  entirely  certain,  force,  th?  full  nat- 
ure of  which  Is  known  to  but  a  few.lf  any, 
and  the  full  control  of  which  htM,  as  yet, 
not  been  glve3  to  man.  It  has  been  held 
by  the  same  authorities  tha't  consider  a 
horse  railroad  not  to  be  an  additional 
servitude  that  a  steam  railway  Imposea  a 
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B^wbnrden.  Th«  only  FMieons  gtren  tor 
the  distinction  are,  as  said,  In  one  case, 
that  the  question  whetb«r  any  nse  of  a 
■treet  v*as  a  new  serritude  was  one  of  de- 
cree, and  depended  on  the  manner  In  which 
the  streets  were  used ;  that  In  the  case  ot 
Bteam  power  to  prooel  the' cars  there  wag 
noise  and  smokei,  the  trains  were  longer 
and  heavier,  and  the  speed  was  greater, 
than  In  the  case  of  horse  rars,  and  the  use 
was  practically  Inconsistent  with  other 
OBI'S  of  the  highway,  (Railway  Co.  v. 
Doyle,  Tenn.  13  S.  W.  Rep.  DSe;)  and  that 
It  has  befiti  foand  by  actual  experience 
that  the  use  of  cars  propelled  by  steam 
upon  a  street  practically  destroys  the 
street  for  any  tither  means  or  purposes  ot 
trarel.  If  the  qnestion  to  be  considered, 
then,  In  determining  whether  or  not  the 
abntting  land-owners  apon  the  street  are 
entitled  to  compensation,  1«  the  degree 
that  the  proposed  use  may  prevent  the 
sti-eet  being  need  for  the  ordinary,  legltl* 
mate  purposes  ot  public  travel,  certainly 
BBcb  a  road  aa  this  electric  road  upon 
Mack  street  does  impose  a  new  servitude, 
tor  which  the  defendants  are  entitled  to 
compensation  before  the  road  is  laid ;  for, 
nnder  the  circomstanoes  shown,  ft  is  a 
liTiisaBce,  and  prnctlcully  destroys  the 
street,  and  with  the  destrnctlon  ot  the 
street  the  property  of  defendants  is  taken. 
The  evidence  shows  that  between  the  ear 
track  and  the  ditch  ot  the  street  there  Is 
only  from  six  to  eight  feet  In  many  places; 
that  the  tratck  is  raised  from  four  to  eight 
Inches  abov«  the  center  ot  the  street ;  that 
It  iB  almost  impossible  to  pass  a  car  with 
any  Tehicte  wtthont  being  ditched ;  triivel 
bas  decreased  on  the  street ;  coal,  wood, 
meat,  milk,  and  other  wagons  will  not  go 
upon  the  street ;  the  wlren  are  strong  so 
low  that  a  load  of  hay  cannot  pass  nnder 
them.  People  are  denied  access  to  their 
homes  by  teams  and  vehicles,  and  real- 
dence  property  has  greatly  depreciated 
since  the  road  has  gone  Into  operation. 
The  cars  run  with  greater  speed,  and 
therefore  with  greater  danger,  make  more 
noise,  eibit  sparks  and  flashes  of  light, 
and  are  more  danueroas,  frightening 
horses,  and  even  people.  Under  sucb  cir- 
camstances,  the  use  ot  thpse  cars  in  this 
street,  in  its  present  condition,  is  a  nnl- 
sanee  to  the  property  owners  on  its  line, 
and  to  all  the  public  who  travel  upon  it 
by  ordinary  methods.  It  is  said  that  the 
City  ot  Detroit  can  remedy  most  of  these 
evlhi  by  grading  and  paving  the  street, 
and  that  the  municipality  can  safely  be 
trusted  to  do  this.  But  the  property 
owner  or  traveler  on  this  street  has  no 
way  ot  rompeillng  the  city  to  thus  remedy 
the  evils  of  which  he  may  justly  complain, 
and  Is  not  bonnd.  In  my  nplnion,  to  wait 
and  suffer  without  compensation,  and 
without  any  tangible  hope  of  relief.  It  Is 
bad  enough,  under  the  exercise  of  the  pow- 
er of  eminent  domain,  to  destroy  or  dam- 
age the  home  of  the  citlsen,  which  he  has 
planted  upon  the  spot  where  he  denlres  It 
to  stand,  when  he  Is  compensated  for  the 
pecuniary  saeriflce;  but  it  Is  a  crime 
against  him,  and  a  violation  not  only  ot 
our  constitution,  but  of  the  very  essence 
ot  liberty,  to  damage  or  destroy  it  with- 
out compensation,  at  the  will  ot  municipal 


or  other  corporations.  And,  In  my  opin< 
ion,  neither  the  city  nor  the  legislature  can 
permit  a  private  or  public  corporation  to 
practically  destroy  an  existing  street 
Without  the  intervention  or  a  jury  or  com- 
misHloners  to  assesH  the  damages  to  the 
abutting  owners  by  such  destruction. 
The  city  of  Detroit  has  no  authority  to  al- 
low a  street-railway  company  to  ob- 
struct the  nsesot  a  street.  In  sucb  a  case 
as  the  present,  tlie  street  should  have  been 
graded  and  paved  before  the  franchise  waa 
granted  to  the  complainant. 

This  case.  In  brief.  Is  this :  Here  Is  a 
land-owner  upon  a  resident  lot  abnttins 
upon  a  street,  in  thesoil  of  which  he  owns 
the  fee,  subject  only  to  a  public  easement 
which  he,  by  dedication  or  otherwise,  has 
granted  for  the  ordinary  and  proper  uses 
ot  a  street  or  highway.  When  he  built  his 
dwelling-house,  abutting  the  street,  and 
when  he  dedicated  bis  lasd  to  the  publio 
ase,  such  a  thing  as  an  electric  railway 
was  onknown,  not  only  in  operation,  but 
even  hi  the  published  thought  ot  man. 
But  the  new  discovei*y  is  made.  Travel 
by  the  new  method  is  more  rapid,  and 
therefore  more  convenient  and  useful  to 
the  public,  than  the  old  ways.  And  It  re- 
quires money  to  operate  sucb  a  road; 
there  must  be  an  aggregation  of  capital 
to  organise  and  mn  it.  A  corporation  is 
formed, and  this  corporation,  asking  only 
the  leave  of  the  pnbilc,  represented  by  the 
common  council  of  the  city  of  Detroit,  and 
against  the  protest  of  this  resident  land- 
owner and  his  neighbors,  proceeds  to  lay 
Its  traces  Id  the  middle  of  this  narrow 
street,  raising  such  track  above  the  level 
ot  the  street  to  conform  more  easily  in  the 
future  to  a  proposed  grade,  plant  thdr 
poles  at  tbeedgeof  his  sidewalk  in  frontot 
his  residence,  string  upon  them  wlrestron> 
IS  to  18  feet  above  the  ground,  and  com- 
mence mnnlng  the  cars.  He  must  bring 
bis  wood,  coal,  hay,  etc.upon  some  other- 
street,  as  near  to  his  residence  as  he  can. 
He  must  bring  hismiikand  meat  home  by- 
hand.  The  value  ot  his  property  is  less- 
ened, and  his  home  becomes  undesirable. 
He  cannot  wll,  except  at  a  sacrifice.  In 
effect,  his  property  Is  taken  from  hlnk 
without  compensation.  When  he  goea 
into  court  he  Is  informed  that  he  cannot 
prevent  this  corporation  from  thus  dam- 
aging his  property,  because  the  public  de- 
mand, and  must  have, rapid  transit;  that 
his  property  cannot  be  protected,  and  his 
rights  as  an  individual  asserted,  against 
this  corporation  because  the  public  are- 
benefited  at  bis  expense.  This  is  to  me  a 
new  doctrine  of  eminent  domain.  The 
pat>llc  need  and  are  benefited  by  steam . 
railroads;  the  progress  of  civilization 
would  be  checked  and  the  world  at  a 
standstill  without  them;  but  they  have 
never  been  allowed  to  acquire  private 
property  except  by  purchase  or  condem- 
nation. But  here  is  an  electric  railway 
company  permitted  to  take  private  prop- 
erty without  consent  or  condemnation, 
and  tbeland-owner  is  powerless  to  prevent 
it;  and  It  Is  doubtful,  from  the  opinions  ot 
some  ol  the  learned  judges  who  have  up- 
held such  proceedings,  if  he  can  even  seek 
relief,  after  the  rond  la  laid  and  operating, 
in  a  coort  ol  law,  tor  the  actual  damagea 


Digitized  by^OOQlC 


1018 


NOBTHWESTEBK  KEFOBTEB.  Vol.  48. 


(Ificdh. 


hehaafintfered.  In  my  opinion,  no  legls- 
iatlye  grant,  or  municipal  anttiurity,  un- 
der such  Krant,  can  thns  deprive  an  indi- 
vidual of  hlB  interest  in  land.no  matter 
liow  urf^ent  tbe  wants  of  tbe  poblic.  Tlie 
oeed  ot  the  public  cnts  no  flKure  wben  the 
question  of  compensation  to  tlie  land- 
owner for  tbe  taking  of  his  property  la 
mooted.  It  can  only  be  considered  wben 
the  question  of  tbe  right  to  take  it  at  all  is 
raised.  But  it  is  said  that,  although  tbe 
fee  is  in  the  abutter,  the  whole  beneficial  use 
of  the  land  for  tbe  purposes  of  a  street  is 
in  the  public,  and  that  for  those  purposes 
it  dues  not  belong  to  the  individual  at  all. 
Still  it  must  be  conceded  that  the  abutter 
retains  bis  eusements  of  light  and  air  and 
access  to  his  premises,  and  also  the  right 
ot  tbe  ordinary  ways  of  travel  upon  the 
street  to  and  from  bis  land.  These  are 
property  rights,  and  for  the  loss  of  these 
be  is  entitled  to  compensation.  Nor  can 
be  be  deprived  of  bis  rights  becaose  a  court 
may  think  the  damage  to  him  is  but 
trifling.  It  is  by  inches  that  ells  are  ob- 
tained. In  tbe  case  before  us  this  railway 
company  may  be  taking  but  a  pound  ot 
flesh,  but  In  the  case  of  the  home  owner 
it  is  tbe  pound  of  flesh  nearest  his  heart. 
Tbe  question  whether  or  not  a  street  rail- 
way constitutes  a  new  burden  was  not  be- 
fore this  court  in  the  case  of  Railroad  Co. 
w.  Helsel,  88  Mich.  62,  and  what  was  said 
in  that  case  by  .Mr.  Justice  Ooolby  ought 
to  have  no  binding  force,  except,  perhaps, 
from  the  tact  that  it  has  been  acquiesced 
in  tor  a  long  time  by  property  owners  in 
this  state.  I  agree  with  Mr.  Justice«Mo- 
Orath  that  tbe  argument  In  favor  of  tbe 
proposition  there  laid  down  by  Mr.  Jus- 
tice CooLUT  is  unsound. 

It  seems  strange  that  tbe  same  courts, 
that  hold  that  tbe  planting  ot  telegraph  or 
telephone  poles  in  the  street  impose  a  new 
servitude,  and  that  they  cannot  be  so 
planted  without  tbeconsent  ot  the  owner, 
yet  hold  that  the  putting  up  of  poles  in  tbe 
same  place  tor  an  electric  railway  does  not 
impose  any  new  burden.  The  reason  given 
is  that  telegraph  and  telephone  poles  are 
not  used  to  facilitate  the  use  of  the  streets 
lor  travel  and  transportation,  "  whereas 
the  poles  aud  wires  of  the  railroad  com- 
pany are  directly  ancillary  to  tbe  use«  ot 
the  street  as  such.  In  that  they  communi- 
cate the  power  by  which  the  cars  are  pro- 
pelled." This  distinction  Judge  Dillon 
has  said  "  to  be  so  fine  as  to  be  almost  Im- 
palpable,"  and  that  "it  suggests  serious 
doubts  whether  both  conclusions  are 
sound  and  reconcilable."  It  it  were  not 
tor  the  telegraph  and  telephone,  the  mes- 
sages transmitted  bv  them  would  have 
to  go  by  mail  or  other  carrier,  aud  use 
the  highways  more  or  less  therefor,  and 
it  needs  but  a  little  further  extension  ot 
the  principle  laid  down  in  the  case  of  rail- 
way poles  to  include  also  telephone  and 
telegraph  poles.  Indeed,  the  courts  of  two 
states  have  adopted  such  extension,  and 
hold  that  the  land-uwner  is  entitled  to  no 
compensation  for  the  erection  of  the  latter 
poles  in  the  street.  Pierce  v.  Drew,  136 
Mass.  75;  Julia  Bldg.  Ass'n  t.  Bell  Tel.  Co. 
88  Mo.  258.  If  this  principle  is  to  prevail 
because  of  the  needs  of  and  benefit  to  the 
public,  our  streets  may  be  filled  with  street- 


car tracks,  preventing  other  methods  at 
travel,  and  poles  may  be  so  thickly  plant- 
ed alonic  our  sidewalks  as  to  even  exclude 
light  and  air  from  our  dwellings,  and  yet 
we  shall  have  no  remedy;  tor  if  one  com- 
pany may  do  any  tiling  of  this  kind  an- 
other may.  Tbe  only  limit  seems  to  be 
tbe  legislative  or  municipal  will ;  the  Indi- 
vidual is  not  a  factor  in  tbe  case;  his 
rights  have  no  weight  with  the  law,  al- 
though he  is  the  one  most  vitally  ioterat- 
ed,  it  tbe  old  idea  ot  the  sacredness  of  bis 
right  to  his  home  is  not  a  myth  or  a  hum- 
bug. The  argument  may  be  amplified  in 
many  ways,  as  it  has  been,  to  sustain  tlie 
idba  that  an  electric  railway  does  not  im- 
pose a  new  burden  upon  thcland;  but  tlie 
fact  remains,  that  no  land-owner  wants 
such  a  railway  upon  bis  street  in  front  of 
his  home;  that  It  is  a  means  ot  travel  not 
contemplated  when  most  ot  our  streets 
were  d<Kllcated;  that  the  poles  are  nn- 
sightly,  and  a  damage  to  the  premises  ot 
the  abutter;  that  the  wires  may  and  have 
l>een  the  means  ot  injury  and  death;  tbat 
the  cars  are  more  dangerous  than  bors^ 
cars,  and  more  liable  to  frighten  animals; 
tbat  such  a  road  depreciates  tbe  value  ol 
land  as  residence  property  upon  tbe  line 
of  such  road;  and  that  it  is  a  positive 
damage  to  the  abutting  land-owner. 
Why,  tlien,  is  not  his  property  taken 
within  the  meaning  ot  tbe  constitution, 
and  taken  without  compensation?  Why 
should  his  property  rights  be  disregard- 
ed? It  can  only  be  justified,  as  before 
said,  upon  the  plea  that  the  convenience 
of  tbe  public  is  so  paramount  to  the  rights 
of  the  Individual  that  the  property  of  tbe 
latter  must  be  sacrificed  without  recom- 
pense tor  the  l)en«flt  of  the  public.  We 
have  beard  this  argument  before.  It  has 
been  more  than  once  made  in  this  court  in 
favor  ot  the  great  lumber  corporations  ot 
this  state.  It  has  been  contended  tbat  the 
lumbering  interests  of  this  state  were  so 
extensive,  important,  and  valuable,  and 
so  identified  with  the  interests  ot  the  pub- 
lic, that  the  poor  farmer,  with  a  small 
piece  ot  land  upon  a  navigable  'stream, 
must  bear  the  servitude  and  burden  ot 
damage  to  bis  land  by  flooding  ot  the 
streams  and  running  ol  logs,  without 
compensation,  because  the  public  would 
be  benefited  thereby.  While  this  argu- 
ment has  been  listened  to.  It  has  never  as 
yet  been  accepted  by  this  court  as  sound 
doctrine,  and  thus  tar  tbe  poor  and  weak 
have  not  been  denied  tlie  equal  justice  ot 
our  laws.  Witheral  v.  Booming  Co.,  68 
Mich.  57,  58,  35  N.  W.  Rep.  768.  The  doc- 
trine contended  for  is  but  a  new  phase  of 
the  old  idea  tbat  "the  king  can  do  no 
wrong."  It  canuut  prevail  in  a  free  gov- 
ernment. The  individual.  In  a  republican 
form  of  government,  is  the  one  to  be  pro- 
tected and  guarded,  and  in  his  protection 
lies  tbe  security  of  liberty  to  tbe  whole 
people.  It  the  need  of  the  public  demands 
this  kind  of  a  railway  for  rapid  transit, 
then  the  public  can  afford  to  pay  tor  the 
privilege  ot  destroying  the  property  ot  the 
individual  citizen.  In  no  other  case  that 
I  know  of  has  the  home  of  tbe  individual 
been  permitted  by  tbe  law  to  be  damaged 
without  recompense, tbat  the pnblk: might 
reap  a  benefit.    If  the  need  of  the  public  la 
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Biich  that  it  mast  liava  this  particalar 
method  of  transit,  that  need  will  lurnlRh 
corporattnna  with  the  means  to  repay 
every  private  citisen  lor  the  loss  and  dam- 
agethat  his  property  mast  suffer  tu  accom- 
modate sach  public  need.  The  plea  that 
electric  railways  will  not  -be  built,  onlcflB 
the  property  of  abutters  opon  the  street  is 
permitted  to  be  taken  or  damaged  witli- 
out  compensation,  is  too  puerile  to  be  000* 
Bidered  as  an  argument  in  favor  of  the  de- 
•troctlon  of  private  rights. 


Thomas  Manuf'o  Co.  v.  Footb. 
<aupreme  Oowt  of  Mirmetota.    Hay  96, 1881. ) 

CONDinOKAL  SaLB— NOTIOB  TO  CKBDITOBB — 

ElNO'ni.BOOB  or  Amishbb. 

Hoticeto  or  knowledge  by  an  assignee  or  a 
receiver  of  the  contents  of  an  Instrament  of  the 
character  speolfled  in  Oen.  Bt  1878,  c.  8S,  {  IS, 
bat  not  filed  as  reqnlrnd  by  law,  and  tiierefore 
-declared  absolutely  void  as  to  creditors  not  hav- 
ing actaal  notice  m  the  same,  is  not  notice  to  the 
43:edltor8  of  a  debtor  who  has  made  an  assign- 
ment, or  for  whom  a  receiver  nas  been  appointed 
under  the  insolvency  act  of  1881.  The  assignee 
or  receiver  Is  in  no  sense  the  agent  of  the  cred- 
itors. 
{SuUdbtu  by  tfke  Court.) 

Appeal  from  district  court.  Big  Stone 
«ounty;  Powers,  Judge. 

Joba  B.  A  W.  B.  Saabora  an6  F.  L.  Cliff, 
for  appellant.  E.  T.  Young,  tor  respond- 
ent. • 

GoT.LiNB,  J.  The  conditional  contract 
entered  into  between  this  plaintiff  and 
Boyiugton,  of  date  April  26,  1899,  not  hav- 
ing been  filed  in  the  office  of  the  clerk  of 
tbe  town  In  which  Buylngton  resided,  as 
required  by  Oen.  Laws  1888,  c.  88.  S  3, 
amended  Oen.  Laws  1886,  c.  76.  $  1,  was 
absolutely  void  as  to  those  creditors  not 
■having  actual  notice  of  tbe  state  of  the 
title,  wben  Boylngton  made  the  assign- 
ment under  the  insolvency  act  of  1881,  Oc- 
-tober  24, 1889,  at  which  time  tbelr  rights 
attached  to  the  property  in  dispute.  Gen. 
St.  1878,  e.  89,  §  15;  Dyer  v.  Tborstad,  85 
Minn.  684,  29  N.  W.  Rep.  846.  The  plaintiff, 
therefore,  could  not  maintain  its  action,— 
one  of  claim  and  delivery,— under  thb  stat- 
ute, without  showing  actual  notice  or 
knowledge  on  the  part  of  tbe  creditors  as 
to  the  true  state  of  affairs,  and  that  Boy- 
lngton held  possession  of  the  plalutitf's 
goods  solely  under  the  contract  of  condi- 
tional sale.  This  assertion  has  not  been 
controverted  by  the  plalntlB  at  any  time, 
but  its  putdtion  is  that,  as  the  testimony 
disclosed  full  knowledge  of  the  existence 
of  the  contract,  and  of  the  real  facts,  at 
the  time  of  the  assignment.  In  Van  Bo- 
gart,  to  whom  it  was  originally  made,  the 
creditors  had  actual  notice  of  the  state  ot 
the  title  and  of  the  plaintiff's  rights.  In 
Other  words,  that  the  knowledge  of  the 
origiial  assignee  In  respect  to  the  contract 
can  and  must  be  attributed  to  the  credit- 
ors. This  contention  is  predicated  upon 
the  claim  that  an  assignee  under  the  in- 
solvency act  is  an  agent  of  the  creditors, 
and  consequently  that  notice  to  him  is  no- 
tice to  the  creditors,  bis  alleged  principals. 
"The  contention  is  obviously  without  mer^ 


it.  It  has  been  declared,  repeatedly,  that 
the  property  ot  an  Insolvent  who  has 
made  an  aeslgnmeut  under  our  statute,  or 
for  whom  a  receiver  has  been  designated 
by  the  court.  Is  tn  cuatodla  legia;  tbe  as- 
signee or  receiver  bdng  an  officer  of  tbe 
court.  Although  be  may  at  times  and  for 
some  purposes  represent  the  creditors 
only,  and  again,  under  other  circumstan- 
ces, stand  in  the  shoes  ot  tbe  insolvent, 
having  no  other  or  greater  rights,  he  is  in 
no  sense  an  agent  of  either;  he  Is  the  offi- 
cer of  tbe  law.  In  this  respect  no- distinc- 
tion can  be  made  between  an  assignee  or 
receiver  and  a  sheriff.  It  was  held  in  Mc- 
Carthy V.  Grace,  28  Minn.  182,  that  the  lat- 
ter officer,  holding  a  writ  of  attachment 
for  service  upon  a  debtor,  was  not  the 
agent  of  the  attaching  creditor,  so  as  to 
render  actual  notice  to  him  of  a  chattel 
mortgage,  duly  executed  by  the  debtor, 
but  not  filed  as  by  law  required,  notice  to 
the  creditor  of  Its  existence.  By  express 
provision  of  the  statute,  tbe  assignee  or 
receiver  is  considered  as  representing  the 
rights  and  interests  ot  the  creditors,  as 
against  all  transfers  and  conveyances  of 
property  which  would  be  held  to  be  fraud- 
ulent or  void  as  to  creditors,  and  has  all 
the  rights  possessed  by  creditors  to  avoid 
such  fraudulent  conveyances  and  trans- 
fers. Gen.  St.  1878,  c.  41.  g  27;  Merrill  v. 
Ressler,  87  Minn.  82.  83  N.  W.  Bep.  117.  The 
defendant  who  superseded  Van  Bogart 
when  the  latter,  after  having  assumed  pos- 
session ot  the  assigned  estate,  found  him- 
self unable  to  furnish  the  requisite  bond, 
had  the  same  rights,  with  respect  to  con- 
testing plaintiff's  claim  ot  title  under  its 
contract,  as  bad  creditors  who  were  in  ig 
norance  ot  it.  Notice  to  Mm  or  notice  to 
the  original  assignee  was  not  notice  to 
the  creditors.  The  plaintiff  put  Boying 
ton  In  possession  of  the  property  at  or 
about  tbe  time  the  contract  was  execut- 
ed, and  It  remained  In  his  actual  posses- 
sion without  interruption  until  delivered 
to  Van  Bogart,  as  the  first-named  as- 
signee. He  surrendered  possession  of  it  to 
this  defendant,  as  an  assignee  appointed 
by  the  court  wben  Van  Bogart  tailed  to 
qualify.  Nothing  fortfaer  need  be  said 
with  reference  to'  plaintiff's  contention 
that  there  was  testimony  in  the  case  ^rom 
which  the  Jury  might  have  found  a  rede- 
livery to  plaintiff  prior  to  the  day  of  tbe 
assignment.  There  was  nothing  in  tbe 
plaintiff's  objection  to  testimony  relative 
to  tlie  assignment,  upon  the  ground  that, 
under  tbe  answer,  tbe  defendant's  title 
could  not  be  established  through  the  as- 
signment. '  Order  affirmed. 


Lawbon  ▼.  Adi.ard  et  al. 
{Supreme  Court  of  Minnesota.    May  26, 18tl.) 

AtTACHHBNT — NOH-KbSIDBNOK — KVIDBNOB. 

1.  IVhen  construing  statutes  relating  to  at- 
tachment proceedings  against  non-residents,  a 
dear  distinction  has  been  recognised  between 
an  actaal  and  a  legal  residence,  the  latter  hav- 
ing been,  generally,  deemed  the  domicile,  and  not 
the  residence  contemplated. 

3.  It  Is  tbe  actual  residence  ot  tbe  debtor, 
and  not  his  domicile,  which  determines  the  $tatu* 
«f  the  parties  in  such  proceedings. 
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8.  Ths  facts  la  tiiia  caaa  ccnsidered,  sad  the 
dlatinctioti  batweea  them  and  those  |»ssed  upon 
in  Keller  v.  Carr,  40  Mina.  428,  42  S,  W.  Bep. 
893,  pointed  out 
{SyUaims  by  th«  Cojirt) 

Appeal  from  district  court,  Tratrenw 
county ;  Browk,  Judge. 

W.  Almoat  Gates,  for  appellant.  John  8. 
Noble,  for  respundentB. 

Coi.UNB,  J.  From  the  affidavits  upon 
trblcb  the  court  below  tried  tbe. motion  to 
vacate  and  sef  aside  a  writ  of  attacb- 
ment,  bassd  upon  an  uffldavit  wherein  it 
was  asBerted,  as  a  ground  for  tbe  attach- 
ment, that  tbe  defendants  were  not  reel- 
deuts  of  this  state,  It  appeared  that  for  at 
least  two  years  prior  to  February  1, 1S8&, 
the  defendants,  husband  and  wifu,  actual- 
ly resided  in  Minnesota,  occupying  a  house 
and  lot  owned  by  them  in  the  village  of 
Brown's  Valley.  Mr.  Adlard  was  about 
that  time  appointed  government  black- 
smith at  an  agency  situated  upon  an  In- 
dian reservation,  In  Booth  Dakota,  and 
immediately  proceeded  there,  with  his  wife 
and  children^  remaining  in  the  government 
service  abont  14  months,  during  which 
time  the  affidavit  for  attachment  was 
made  and  tbe  writ  Issued.  A  portion  of 
bin  household  goods  and  furniture  he  took 
with  him.  The  remainder  were  stored  in 
the  dwelllngi-house  before  mentioned,  and 
at  different  times  during  the  14  months 
(the  number  not  appearing)  both  df*Iend- 
ants  returned  and  occupied  the  house  for 
a  day  or  night.  For  a  period  of  some  six 
months  during  Adiard's  employment  at 
the  agency,  a  tenant  lived  in  tbe  lower 
part  of  the  house,  the  upper  story  being 
reserved  by  the  defendants  as  a  place 
whereiU'  to  keep  tbeir  goods  and  f urn)  tare 
not  removed  to  Dakota.  They-  occupied  a 
house  at  the  Indian  Msency,  and  were 
housekeeping  all  of  tbe  time  be  was  em- 
ployed as  a  government  blackanith,  but 
returned  to  the  dwelling  in  Brown's 
Valley  when  he  ceased  working  at  the 
agency,  sabseqoently  to  the  iesoance  and 
service  of  tbe  writ.  It  was  also  stated  in 
the  affidavits  that  at  no  time  did  either  of 
the  defendants  contemplate  a  reliaquisb- 
ment  of  their  residence  in  this  stn  te,  al- 
though it  ts  apparent  that  tbe  term  or 
period  of  absesce  was  entirely  problemat- 
kal,  wholly  depending  upon  the  length  of 
time  Mr.  Adlard  was  retained  as  an 
agency  employe.  With  this  showing  of 
tacts  we  are  asked  to  reverse  an  order  of 
the  district  court  whereby  the  writ  was 
raeated  and  set  aside,  upon  tbe  ground 
that  the  defendants  were  non-residents 
within  the  contemplation  of  Gen.  St.  1878, 
c.  66,  §  147,  relating  to  attachments.  This 
subject  has  been  discussed,  very  recently, 
In  Keller  v.  Carr.  40  Minn.  428,  42  N.  W. 
Bep.  292,  and  the  court  below  seems  to 
have  placed  its  conclusiun  upon  that  ease. 
It  was  there  said  that  whether  a  defend- 
ant's absence  from  the  state  has  been  of 
such  a  nature  and  character  that  he  bas 
ceased  to  be  an  actual  resident,  within  the 
meaning  of  the  statute  regulating  attach- 
ments, Is  a  question  ol  fact  to  be  deter- 
mined by  the  ordinary  and  obvious  Indicia 
of  residence.  It  must  not  be  determined 
by  construing   the  word  "residence"  as 


synonymous  with  the  word  "  doml«dle, "  for 
one  absent  from  the  state  on  bosineas  or 
pleasure,  having  the  intent  to  return,  may 
have  a  political  domicilehere.altboaKbhis 
residence  is  elsewbere.  He  may  iie  a  ooo- 
realdent  of  the  state  of  bis  domicile,  in  tbe 
sense  that  his  actual  place  of  abode  la  not 
there.  Hence,  said  Mr.  Justice  Mitcbelx. 
in  behalf  of  this  court,  the  great  weight  of 
anthorltiea  hold— rightly  so— that  a  debt- 
or, although  his  legal  domicile  is  In  tbe 
state,  may  reside  or  remaia  oat  of  it,  for 
so  long  a  time  and  under  such  circum- 
stances as  to  acquire,  so  to  speak,  an  act- 
ual non-residence  within  the  meaning  of 
the  attachment  statute.  Casual  or  tran- 
sitory absence  from  tbe  State,  althoogh 
there  may  be  no  place  of  abode  at  which 
service  of  a  summons  may  be  made  during 
such  absence,  is  tnsnfficipnt,  however  to 
warrant  tbe  issuance  of  a  writ  npon  tbe 
ground  of  non-residence.  The  absence 
must  be  so  protracted  as  to  amount  to  a 
prevention  of  legal  remedy  by  ordinary 
process,  and  of  such  a  nature  that  the 
debtor  cannot  longer  be  deemed  an  actual 
resident,  and,  as  a  mere  casual  or  tempo- 
rary absence  will  not  render  bis  property 
subject  to  attachment,  so  the  mere  fact 
that  he  is  occasionally  and  transiently 
within  the  state  will  not  relieve  him  from 
the  charge  of  having  become  a  non-resi- 
dent. And  it  was  further  said  that,  in  de- 
termlBlng  whether  <Nie  bas  ceased  to  be  a 
resident,  it  is  important  to  know  whether 
the  purpose  of  the  absence  was  such  as  to 
admit  or  require  the  acquisition  of  resi- 
dence elsewhere,  and  wbetfaerone  has  been 
BO  acquired. 

It  k  apparent,  from  an  examination  of 
tbe  most  approved  authorities,  that,  in 
coustruiag  statutes  relatiag  to  attach- 
ment of  the  property  of  non-residents,  a 
wide  distinction  has  been  recognised  be- 
tween an  actual  residence  and  a  legal  res- 
Idenoe.  the  latter  being  generally  deemed 
the  domicile,  and  not  tberesidence,r4)ntem- 
plated;  the  word  "residence"  being  con- 
strued in  its  popular  sense,  aa  th«  act  of 
abiding  or  dwelling  in  a  place  for  some 
continuance  of  time.  In  Morganv.Nunes, 
64Miss.308.lt  was  said  that  "residence"  im- 
plies aa  established  abode,  fixed  perma- 
nently, for  a  time,  for  business  or  other 
purposes,  although  tfaere  may  be  an  In- 
tent in  tite  future,  at  some  time  or  other, 
to  retam  to  theoriglnal  domicile.  In  Long 
V.  Kynn.  30  Grat.  718.  it  was  laid  down 
that  to  " reside **  In  a  place  Is  tc  abide; 
toso]onrn;  to  dwell  there  permanently, 
or  for  a  length  of  time.  It  is  to  have  a 
permanent  abode  for  tbe  time  bdng.  as 
contradistinguished  from  a  mere  tempora- 
ry locality  of  existence.  In  the  frequent- 
ly cited  case  of  Frost  v.Brisbin,  19  Wend. 
11,  it  was  said  that  a  transient  visit  of  a 
person,  lor  a  time,  at  a  place,  does  not 
make  nim  a  resident  while  there;  that 
something  more  is  necessary  to  entitle  him 
to  that  character:  there  mustbe  atiettled, 
fixed  abode:  an  Intention  to  remain  pe^ 
manently,  at  least  for  a  time,  for  bnslness 
or  other  purposes,  to  constitute  a  "resi- 
dence," within  tbe  legal  meaning  of  that 
term.  To  put  it  concisely,  a  "  resident"  of 
a  place  is  one  who  dw^ls  In  that  place  for 
some  continuance  of  time,  for  buidneas  or 
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other  pnrposen,  althooffhbls  domicile  may 
be  elHewhero.  lu  ebch  of  the  cases  above 
mentioned,  the  clear  diatlDCtlon  between 
a  "  residence  "  and  a"  domicile "  was  poin  ted 
oat,  the  aiMertlon  made  that  the  tormer 
may  be  In  one  state  and  the  latter  in  &n> 
other,  and  the  proposition  emphasised 
that  it  Is  the  actualreHidenceoftbedebtor, 
and  not  bis  domicile,  wtaicb  determines  the 
status  of  the  parties  in  attachment  pro- 
ceedings. To  the  same  eBect  may  be  cited 
In  re  Thompson,  1  Wend.  48;  Hagfcart  v. 
Morgan,  5  N.  Y.  432;  and  Weltkamp  v.  Lo- 
ehr,  53  N.  Y.  Snper.  Ct.  79,  recently  re- 
ferred  to  In  Barney  v.  Oelriclw,  11  Sup.  Ct. 
Rep.  414.  Hc«,  also,  Stratton  v.  Brigbam, 
2  8need,4aO;  Chariton  Co.  ▼.  Moberly,  69 
Mo.  238 ;  Krone  y.  Cooper,  43  Ark.  651. 

Ko'tr,  where  was  the  actual  resideiiee  of 
these  defendants  at  the  time  of  the  mate- 
log  of  the  affidavit  which  has  l>een  at* 
taclced  as  ontrne?  It  it  was  In  Dakota, 
tben  the  proceeding  was  regular,  al- 
tbongh  the  defeniiants  may  bare  retained 
their  domicile  in  Minnesota.  Mr.  Adiard 
bad  secured  work  In  another  state,  and 
tbe  entk-e  famUy  had  departed  Irom  our 
borders,  taking withttaem enough ufi:beAr 
household  goods  to  establish  themselves 
in  a  new  dwelling-place.  They  occupied 
a  house  In  tbe  new  locality,  and  immedi- 
ately went  to  housekeeping.  The  nature 
and  purpose  of  tbe  absence  was  not  only 
Bucb  aa  to  admit  ol  tbe  acquisition  of  an- 
other residence,  but  was  such  as  to  require 
Its  acquisition,  and  a  "  residence, "  in  tbe 

J>opular  meaning  of  tbe  word,  wasactual- 
y  eetabllsbed  upon  the  reservation.  It 
was  tbn  abiding  place,  tbe  home,  of  tbe 
family.  To  be  sure,  a  portion  of  tbe  house- 
hold effects  were  kept  in  the  building  at 
Brown's  Valley,  but  that  did  not  cpnstl- 
tute  or  continue  It  the  actual  residence  ol 
the  defendants;  they  bad  absented  tbem- 
aelves  and  were  residing  atanother  place. 
And  while  this  question  of  residence  Is 
not  to  be  determined  by  tbe  mere  fact  that 
DO  member  of  tbe  family  remained  in  act- 
ual possession,  it  is  plain  that  at  no  time 
during  the  period  of  14  months  could  serv- 
ice of  a  summons  have  been  made  as  at 
the  house  of  the  nsnal  abode  of  either  de- 
fendant. The  house  was  uninhabited,  ex- 
cept for  abont  six  months,  when  a  tenant 
resided  In  the  lower  story.  He  was  resid- 
ing, for  the  time,  in  his  own  house,  and 
not  in  the  house  of  the  usnul  abode  of 
those  from  whom  he  rented.  Bat  It  may 
be  sug8;ested  that  occasionally  the  defend- 
ants returned,  remaining  at  the  house  for 
a  day  or  night,  as  circomstances  required, 
and  that,  therefore,  tbey  did  not  lose  their 
residence.  An  occasional  visit  cannot  be 
allowed  to  control ;  the  question  is  to  be 
determined  by  the  ordinary  €tad  obvious 
Indicia  of  residence,  as  whs  said  in  tbe 
Keller  Case.  Nor  can  the  fact  tbat,  at 
times  when  making  these  visits  to  the 
premises,  personal  service  of  a  samroons 
might  pomibly  have  been  made,  have  any 
great  bearing  upon  the  question  for  tlie 
same' reason.  The  plaintttf  ought  not  to 
be  compelled  to  watch  for  an  opportonl- 
tyto  make  pntmnal  service,  and,  it  this 
be  so,  tbe  absence  deprived  tbe  creditor  of 
the  osnal  legal  remedy  for  the  period  of  14 
montba.    Tbe  main  contention  of  the  re- 


spondents seems  to  be  tbat,  as  Mr,  Adlnrd 
was  employed  by  the  government  fur  aa 
Indefinite  period  of  time,  and, further,  that ' 
as  it  was  tbe  intention  of  tbe  defendants 
to  return  to  the  state  when  his  term  of  em- 
ployment should  end,  they  could  not  ao- 
quire  a  residence  at  tbe  agency.  It  Is  true 
that  a  person  in  government  employ  may 
be  dlRCharged  at  any  moment,  and  that 
bis  term  of  service  depends  upon  the  wUl 
of  tbe  authorities.  But  this  might  be  the 
situation  had  AdlarU  gone  to  work  tor  a 
private  individual  out  o(  tbe  state.  It 
can  make  no  possible  dlftereaee  tbat  bedie> 
cepteda  place  under  tbe  government, from 
which  he  might  have  been  relieved,  with- 
out warning,. instead  of  taking  service  at 
the  hands  of  au  indlviduul  having  the 
same  right  of  peremptory  discharge.  Nor 
was  it  material  that  from  tbe  affidavits 
it  appeared  that  it  was  the  intention  of  the 
parties  to  return  to  Brown's  Vallev 
when  Mr.  Adlard's  employment  ceased. 
If  their  status  became  fixed,  the  legal  con- 
sequences attached  to  it  were  not  affected 
by  any  secret  auimas  or  intent  which  tbey 
may  have  had.  Keller  v.  Carr,  supra. 
Their  stay  in  Dakota,  tbe  length  of  time 
tbey  might  have  an  abode  there,  was 
wholly  nncertain,  it  might  have  tenninat- 
ed  in  a  day,  it  might  have  continued  for 
years,  and  they  conld  not  be  permitted  to 
show  an  intention  to  return  and  resame 
a  residence  at  some  indefinite  time,  in  or- 
der tn  defeat  the  attachment.  Risewick 
V.  Davis,  1»  Md.  88;  Weltkamp  v.  Loebr, 
supra.  We  have  stated  that  tbe  court 
below  seems  to  have  considered  this  case 
as  controlled  by  tbat  of  Keltor  v.  Carr. 
But  each  case  must  be  governed,  to  an  ex- 
tent, by  Its  own  particular  facts,  and 
those  now  preuent  are  wb(rily  unlike 
those  which  appeared  In  the  Keller  Casei. 
There  the  defendant,  storing  ber  house- 
hold effects,  removing  from  the  state  ber 
wearing  apparel  only,  but  retaining  no 
bouse  of  usual  abode,  was  absent  upon  a 
visit  tor  tbe  period  of  three  months  prior 
to  tbe  issoance  of  a  writ— on  the  ground 
of  Aon-residence— and  for  one  month  there- 
after. She  made  no  attempt  to  acquire  a 
residence  outside  of  tbe  state,  and,  from 
tbe  nature  and  purpose  of  the  absence,  it 
Is  manifest  that  she  could  not.  In  tbe 
case  at  bar,  Mr.  Adiard  sought  and  ob- 
tained employment,  athis  trade,  at  a  point 
in  South  Dakota.  He  departed  from  this 
state  with  bis  wife  and  children,  and  ther^ 
after  bad  no  hMise  of  osnal  abode  wlttain 
our  borders.  He  left  a  part  of  his  huitse- 
bold  belongings,  but  took  sufficient  for  an- 
other dwelling,  into  which  be  moved,  and 
wherein  he  set  up  bonsekeeping.  Both  de- 
fendants had  their  home  upon  the  reserva- 
tion for  about  one  year  before  the  writ  of 
attachment  was  Issued,  and  some  two 
months  intervened  therealter  before  their 
return.  The  nature  and  purpose  of  their 
absence  absolutdy  demanded  a  residence 
at  the  agency,  and  one  was  actually  es- 
tablished and  maintained  for  more  than 
one  year.  It  bad  every  characteristic  of 
permanency,  unless  great  signiticance  be 
given  to  the  fact  that  Mr.  Adlard's  term 
of  service  was  uncertain,  and  that  it  was 
the  intention  of  both  defendants  to  return 
to  this  state  at  some  fature  tiiae.    Under 
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an  attachment  lawaiaillar  to  oar  own, 
and  with  The  present  showing,  wonid  the 
courts  of  South  Dakota  have  declared  the 
defendants  non-residents?  We  think  not. 
The  defendants  may  bare  retained  a  dom- 
icile here,  and  for  many  purposes  roightnot 
be  deemed  non-residents,  bat,  determining 
the  question  by  the  ordinary  and  obriooa 
tadlclH  of  residence,  it  mast  be  held  that, 
with  ijespecr  to  the  statate  reKolating  at. 
tachments,  they  were  not  resident*  of  Min- 
neeota.  We  deem  it  unneceeiwiry  to  discuss 
the  remaining  points  argued  by  the  coun- 
a^.    Order  revenied. 


WlBCONMN  RBD  pRBSSED-BniCK  CO.  7.  ST. 

Peter  St.  Imp.  Co. 

(Supreme  Court  qf  Mlrmesota.   May  98,  1891.) 

BxroaoBimR  or  IdES— Coxnuots. 

1.  Certain  obJecUoiis  made  by  defendant,  in 

the  trial  of  an  action  to  foreolose  s  lien  claimed 

by  a  material-man,  to  the  introduction  In  evi- 

denoe  of  tne  record  of  the  lien  statement,  (the 

maldng  and  flllne  for  record  of  said  statement 

baring  been  adnutted  by  the  ansnrer, )  held  to  l>e 

without  merit. 

S.  A  written  offer  to  famish  a  certain  qnan- 
tily  of  briolcs,  made  by  commission  merchants, 
engaged  in  selling  for  plaintiff  and  for  at  least 
•ne  other  manufaotozer,  accepted  by  the  party 
who  used  tlie  brlolu  for  which  toe  llenisclafmed, 
held  not  to  be  the  plaintiff's  contract  for  fur- 
nishing materials. 
{Syttabut  by  the  Court) 

Appeal  from  district  court,  Ramsey 
eoonty;  BRn.L,  Judge. 

Wllllama,  Goodenow  A  Stanton,  for  ap- 
pellant.   W,  A.  Lancaster,  for  respondent. 

Collins,  J.  Action  to  foreclose  a  lien 
claimed  by  plaintiff  corporation  for  ma- 
terials famished  by  it  to  a  subcontractor 
for  use  in  an  apartment-houHe  erected  by 
defendant  corporation  in  the  year  188S. 
On  findings  of  fact  and  conclusions  of  law 
made  by  the  court  Judgment  was  entered 
in  plaintiff's  favor,  after  a  motion  for  a 
new  trial  had  been  denied.  The  appeal  is 
from  the  Judgment.  Of  the  several  assign- 
ments of  error  made  by  appellant,  bat  ime 
needs  to  be  specially  considered.  The 
complaint,  in  addition  to  other  essential 
allegations,  set  forth  the  making  and  fil- 
ing, in  seasonable  time,  of  the  verified 
statement,  account,  and  claim  for  a  lien, 
required  by  Oen.  St.  1878,  c.  90,  §  6,  as 
amended.  The  allegation  as  to  the  con- 
tents of  this  account  on  statement  was 
full  and  complete,  and  in  Its  answer  de- 
fendant admitted  the  filing  by  piaintilT, 
on  the  day  specified,  of  the  statement,  ac- 
count, and  alBdavit  mentioned  in  the  com- 
plaint. It  is  apparent,  therefore,  that,  as 
there  was  no  issue  made  by  the  pieadingB 
as  to  the  making  and  filing  of  this  instru- 
ment, it  was  wholly  anneceenary  for 
plaintiff  to  introduce,  as  it  did  upon  the 
trial,  proof  of  Its  contents,  and  that  it  had 
been  duly  filed  with  the  register  of  deeds. 
It  was  Immaterial  testimony,  of  course, 
but  harmless,  and  the  defendant's  objec- 
tions, that  it  afii  not  correspond  with  the 
proof,  and  that  its  record  did  not  show 
that  the  written  contract  of  the  subcon- 
tractor with  plaintiff  was  filed  or  record- 
ed,   wer*    without    merit.    The    paper 


dalmed  by  defendant  as  a  written  coo- 
tract,  under  which  plaintiff  fumiabed  the 
bricks,  was  an  offer  made  by  C.  S.  Leeds 
ft  Co..  commlsalon  merchants  in  St.  Paul, 
selling  for  the  plaintiff,  and  at  least  one 
other  manufacturer,  to  furnish  the  sob- 
eon tractor,  during  certain  months,  a  sped- 
fled  quantity  of  sand  moulded  bricks. 
The  offer  was  accepted  by  the.  anbeon- 
tractor.  No  price  was  mentioned  or  fixed 
In  the  paper;  them  was  nothing  aboat  it 
to  Indicate  that  plaintiff  was  interested, 
or  that  its  bricks  were  to  be  furnished 
under  It.  In  fact,  the  undisputed  testi- 
mony was  that,  as  between  plaJntifTs 
bricks  and  those  of  another  manufacturer, 
the  former  were  not  determined  apon  as 
those  to  be  used  la  the  erection  of  defend- 
ant's building,  aotil  some  weeks  after  the 
paper  was  signed  by  the  parties.  In  no 
sense  was  It  a  contract  for  the  sale  or  fur- 
nishing of  the  materials  In  controversy. 
The  testimony  as  to  the  purehaser  having 
been  a  subcontractor,  and  as  to  the  num- 
ber of  thousand  of  bricks  used  by  him.  and 
that  the  same  were  furnished  for  defend- 
ant's building,  amply  sustained  tbe  find- 
ings.   Judgment  affirmed. 


Anobbsom  v.  Board  op  Cooktt  Commu- 

8IONBR8  OF  MBBKBB  COUNTT  et  al. 

(Supreme  Court  vf  HlMnesofa.    May  98,  IWL) 
NoTicK  or  Appeal — BcrnoisiroT  or  Bom>. 

1.  The  role  laid  down  in  Town  of  Haven  v. 
Orton,  37  tflnn.  44S,  85  N.  W.  Rep.  284,  as  to  the 
sulDciency  of  a  notice  of  appeal  in  which  there  is 
a  misstatement  as  to  the  date  of  the  order  ap- 
pealed firom,  applied  to  the  notice  in  the  case  at 
bar,  an  appeal  to  the  dlstriot  court  in  proceed- 
ings Itad  to  establish  a  diteh.  Qen.  Laws  1887, 
0.  VI. 

2.-  The  bond  on  appeal,  although  not  condi- 
tioned in  the  exact  words  of  the  statute,  (Qeo. 
Laws  1887,  o.  97.  i  11.)  held  sofBcient,  under  the 
rule  established  V  Riley  v.  Mitohell,  88  Kina. 
S,  8S  H.  W.  Rep.  479. 

8.  The  notice  of  appeal  required  by  said  sao- 
tion  11  need  not  state  or  show  that  the  appellant 
Is  "  aggrieved  "  by  the  order  or  Judgment  appealed 
from. 
(Sylldbua  by  the  Court.) 

.Appeal  from  district  court,  MeAer  eoan- 
ty;  PowRRS,  Judge. 

Spooner  A  Tajrlor,  for  appellant.  E.  P. 
Peterson,  Co.  Atty.,  and  Albert  F.  Foster, 
for  respondents. 

Collins,  J.  In  proceedings  bad  con- 
formably to  the  provisions  of  Oen.  Laws 
1N87,  c.  97,  an  order  or  Judgment  of  the  re- 
spondent board  was  made  and  filed  nndw 
section  9,  locating  and  establishing  a 
ditch  petitioned  for  by  Soren  Morton  and 
others.  From  tbe  order  or  Judgment  an 
appeal  was  taken  by  the  appellant  here, 
the  same  being  authorised  by  section  11. 
The  appeal  was  dismissed  by  the  district 
court,  evidently  upon  one  or  more  of  the 
three  distinct  grounds  of  dismissal  stated, 
In  the  order  dismissing',  as  having  been 
made  in  the  respondents'  motion.  These 
were — First,  that  the  order  or  Judgment 
wasmlerred  to  and  described  by  appellant 
as  of  date  January  5,  when  in  fact  it  was 
made  and  bore  date  January  4,  1888:  sec- 
ond, that  the  appeal-bond  was  detective 
and  void,  because  Its  conditions  were  that 
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appellant  would  prosecute  bis  appeal  with 
cAect,  and  abide  the  order  of  the  court 
therein.  Instead  ot  being  conditioned 
"tliat  said  appellant  will  duly  prosecute 
•aub  appeal,  and  pay  all  costs  that  may 
be  adjudged  against  him  in  the  district 
court,"  as  Is  provided  in  said  section  11; 
and  tbird.  It  was  not  stated  In  the  notice 
uf  appeal  that  tbe  appellanttwas  a  person 
aggrieved  by  the  order  or  Judgment  ap- 
pealed from.  We  will  proceeid  to  consider 
these  alleged  defects  aerlatiw. 

1.  Except  In  the  matter  otthe  date  ot 
the  order  or  Judgment  appealed  from,  the 
notice  of  appeal  was  adequate  and  com- 
plete, and  nu  one  could  have  been  misled, 
so  far  as  has  been  made  to  appear,  by 
that  error.  The  language  used  in  Town 
of  Haven  v.  Ortun,  87  Minn.  446,  85  N.  W. 
Rep.  2G4,  where  a  mistake  as  to  the  date 
of  an  order  laying  out  and  establishiug  a 
public  road  was  made  of  exactly  one 
mouth.  Instead  of  a  single  day,  as  was  tbe 
case  here,  bat  otherwise  the  order  was  snffl* 
clently  identified  so  as  to  apprise  all  par- 
ties as  to  what  was  appealed  from  beyond 
the  possibility  of  a  mistake,  is  strictly  ap- 
plicable to  the  notice  now  being  cimsld- 
ered,  and  the  appeal  should  not  have  been 
dismissed  upon  this  gronnd  alone. 

3.  The  bund  was  not  conditioned  In  tbe 
Tery  words  found  in  section  11.  Obvious- 
ly, the  form  used  was  that  prepared  for  an 
appeal  from  the  court  ota  Justice  of  the 
peace.  Oen.  at.  1S78,  c.  66,  §  114,  sabd. 
8.  The  conditions  were  that  the  appel- 
lant shoald  prosecute  his  appeal  with 
«ITect,  and  abide  the  order  of  the  eonrt 
therein,  and  this  language  was  certain- 
ly broad  enough  to  cover  the  provis- 
ions as  to  tbe  conditions  of  a  bond,  as 
those  conditions  are  prescribed  in  section 
11,  0.  97,  supra.  Tbe  bond  which  was 
Died,  altboogh  not  In  the  exact  words  of 
the  statnte,  secured  to  the  respondent  all 
that  the  law  regulating  appeals  designed, 
Including  the  payment  of  costs  In  district 
conrt,  and  nothing  more  was  required. 
Riley  T.  Mitchell,  88  Minn.  9,  36  N.  W.  Rep. 
472.  We  need  not  consider  the  appellant's 
application  to  file  a  proper  bond  nunc  pro 
taoe,  which  was  denied  below ;  for  a  dis- 
missal, if  it  was  based  upon  the  ground 
that  the  one  in  question  was  wholly  de- 
fective and  void,  was  unwarranted,  in  any 
view  of  the  case. 

8.  Finally,  the  third  ground  mentioned 
for  a  dismissal  was  without  merit.  It  is 
tme  that  the  appellant  must  be  a  person, 
natural  or  artiflcial,  who  has  been  ag- 
gnrieved  by  a  final  order  or  Judgment  in 
proceedings  under  chapter  97,  but  the  stat- 
ote  nowhere  requires  a  statement  to  that 
effect  in  the  notice  of  appeal.  Tbe  appel- 
lant, to  maintain  an  appeal,  must  be  ag- 
trrieved  In  fact;  hemnst  havesustained  an 
Injury  of  which  the  district  court  can  take 
cognisance  when  proofs  are  made.  As- 
serting himself  to  beaggrieved  by  the  final 
order  or  Judgment  in  the  notice  of  appeal 
or  In  some  other  manner  would  he  wholly 
Insufficient,  for  his  rights  In  district  court 
are  evidently  controlled  by  the  testimony. 
The  evidence  must  show  sncb  action  upon 
tbe  part  of  the  county  commissioners, 
with  reference  to  appellant,  as  authorised 
bim  to  call  in  question  the  propriety  of 


their  order  or  Judgment  locating  or  estab- 
lishing the  ditch  in  controversy.  It  Is  a 
matter  of  proof,  not  of  assertion  or  of  im- 
agination. See  Schuster  v.  Town  ot  Lo- 
mond, 27  Minn.  253,  6  N.W.  Rep.  802;  State 
V.  Barton,  86  Minn.  145.  80  N.  W.  Rep.  454; 
State  V.  Holman,  40  Minn.  S69,  41  N.  W. 
Bep.  1073.  Although  the  appellant  has 
raised  a  qnestion  as  to  the  constitutional- 
ity of  chapter  97.  supra,  we  have  not 
deemed  It  advisable  to  consideY  that 
branch  of  the  case  on  this  appeal.  Order 
reversed. 


Habslbt  v.  Winona  &  St.  P.  R.  Ck). 
(Supreme  Court  <tf  Minnetota.    May  3S,  1891.) 

NSOUeSKOB— AOCIDBUT  TO  TSBSPASSIITO  CHILD. 

A  railway  company  maintaining  what  is 
known  SB  a  "gravity"  yard  or  side  track  has  un- 
doubtedly performed  its  duty  as  to  a  trespassing 
child  ot  lender  years,  strictly  non  aui]urla,  when 
it  securely  fastens  by  means  of  tbe  ordintury  ap- 
pliance or  brake,  such  cars  as  it  may  have  oooa- 
sion  to  place  apon  the  grade  ot  its  track. 
(Sl/UabU8  bu  the  Court.) 

Appeal  from  district '  court,  Winona 
county;  Start,  Judge. 

B<>rry  <ft  Morej' and  Uale  Jt  Browa,loT 
appellant.  Wilaon  dt  Bowers,  for  respond- 
ent. 

Collins,  J.  This  was  an  action  to  r»- 
cover  damages  from  defendant  corpora- 
tion for  personal  injuries  resulting  in  the 
death  of  plain  tiff's  intestate,  said  to  have 
been  caused  by  defendant's  negligence.  A 
verdict  was  had  for  plaintiff,  and  the  ap- 
peal Is  from  an  order  setting  it  aside  upon 
the  ground  that  the  evidence  tailed  to  es- 
tablish such  negligence.  As  concisely  as 
possible,  we  will  state  the  facts,  about 
which  there  was  practically  no  contro- 
versy. The  plaintiff,  with  his  family,  re- 
sided but  a  tew  blocks  from  the  scene  of 
the  accident  In  the  city  of  Wlnnna.  The 
deceased  was  his  son,  aged  about  six 
years.  The  defendant  owned  and  oper- 
ated a  switch  track  leading  southerly  from 
its  main  line  of  railway,  2,234  feet,  to  a 
manufacturing  establishment,  and  there 
connecting  with  tbe  switch  track  of  an- 
other company.  It  was  constructed  in 
the  year  188.3, and  It  bad  been  the  common 
practice  ot  the  defendant  to  use  It  as  a 
yard  for  temporarily  storing  cars,  stand- 
ing them,  with  brakes  set  In  the  usual 
manner,  at  all  points  along  the  track. 
For  400  feet  southerly  from  the  main  line 
the  switch  track  descended  at  the  rate  ot 
100  feet  to  tbe  mile,  and  from  there  on,  it 
was  upon  a  level,  making  what  Is  called 
by  railroad  men  a  "gravity"  yard,  some- 
thing quite  desirable,  in  their  opinion,  as 
it  measurably  saves  the  handling  of  cars 
by  a  locomotive.  The  plaintiff  made  no 
claim  upon  the  trial  that  defendant  was 
negligent  in  constructing  or  maintaining 
Its  side  track  in  this  manner.  The  track 
ran  along  an  open  common  much  frequent- 
ed by  boys  as  a  playground,  and  it  was 
shown  by  tlie  testimony  that  they  would 
often  mount  cars  standing  upon  this  iu- 
cllne  of  400  feet,  unloosen  the  brakes,  and 
ride  as  far  as  the  rare  would  run.  When 
the  cars  were  on  the  level  some  would 
push  them  back  and  forth,  while  others 
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rode.  It  was  also  shown  that  tralmnen 
In  defendant's  employ  had  frequently  seen 
boya  eneaged  in  this  kind  of  nmusement, 
Tcben  trains  were  passing,  and  bad  niu< 
tioned  and  shouted  tu  them  to  desist.  No 
accident  had  previously  occurred,  how- 
ever. On  the  day  In  question  the  defend- 
ant had  placed  one  car  npon  the  level  at 
the  foot  of  the  Incline,  and  two  about  a 
rod  distant  up  the  grade,  the  brakes  being; 
firmly 'set,  as  win  hereafter  appear.  In 
the  aftemooB,  in  company  with  three 
boys  older  than  himself,  Willie  Haesley, 
plaintiff's  son,  went  orer  in  the  vicinity  of 
the  Bide  track,  bis  parents  having  no 
knowledge  of  bis  going,  and,  so  far  as  was 
known,  he  had  never  gone  there  before. 
It  is  evident  that  he  was  not  of  snlBclent 
age  or  discretion  to  be  charged  with  con- 
tribntory  negligence,  and  the  neglig^ce  of 
his  parents  on  this  occasion  was  a  proper 
question  forthe  juiy.  Oneof  blscomrades 
(Richards)  was  15  years  of  age,  Fort  was 
aged  11,  and  the  third  somewhat  younKer. 
While  Haesley  remained  on  the  ground 
near  the  single  car  the  others  climbed  up- 
on the  two  standing  np  the  grade  a  rod 
distant.  Fort  upon  the  car  nearest  to 
Huesley,  and  Richards  on  the  one  above. 
Baealey  then  said  If  tbey  would  luusen  the 
brakes  he  would  couple  the  cars  as  tbcy 
came  to  the  one  near  which  be  stood. 
Fort  did  his  utmost  to  release  the  brake, 
bat  wn»  unsnceessful,  and  Richards  .came 
to  his  assistance.  By  nnited  effort — Ricb- 
ards  kicking  the  ratchet,  which  was  set 
fust  in  the  wheel— they  finally  unloosened 
one  brake,  the  cars  descended  by  their 
own  weight  to  the  stationary  one,  catch- 
ing young  Haesley,  who  evldentiy  was  at- 
tempting to  make  the  coupling,  in  such  a 
manner  as  to  cause  his  death  almost  im- 
mediately. As  was  remarked  by  the  trial 
court  when  making  the  order  appealed 
from,  assuming  that  there  was  evidence  in 
the  case  sufficient  to  warrant  the  Jury  in 
finding  that  the  cars,  as  left  by  the  defend- 
ant, were  dangerous,  naturally  alluring 
and  attractive  to  children  of  tender  years, 
and  also  that  defendant  knew  or  had  rea- 
son to  believe  that  when  so  left,  young 
children  would  be  attracted  to  play  upon 
them,  and,  further,  if  they  did,  they  would 
or  might  be  Injnrod,  the  plaintiff,  to  recov- 
er, was  obliged  to  establish  the  proposi- 
tion that  defendant,  when  so  leaving  these 
cars  npon  this  particular  side  track,  at  the 
place  and  in  the  manner  In  which  they 
were  left,  was  guilty  of  negligence.  It  has 
l>een  noticed, undoobtedlv,  that  the  brakes 
upon  these  cars  were  nrmly  set.  It  re 
quired  the  united  strength  of  two  boys, 
one  15  and  the  other  11  years  of  age,  to  re- 
lease one  of  the  brakes,  so  that  the  cars 
were  set  in  motion,  and  until  this  was  ac- 
complished they  were  no  more  dangerous 
than  tbey  would  have  been  upon  the  hori- 
Eontal  surface  of  the  track.  The  negli- 
gent act  complained  of  by  appellant's 
counsel,  and  upon  which  he  Is  forced  to  re- 
ly, is  necessarily  rednced  to  defendant's 
act  of  placing  and  leaving  Its  cars  on  that 
part  of  Its  side  track  which  inclined  to 
such  an  extent  that  when  the  wheels  were 
relieved  of  the  brake  pressure,  they  de- 
scended by  force  of  gravitation,  until 
stopped   by  the  stationary   car.     It   Is 


therefore  contended  by  appellant  tbat  it 
was  tbeduty  of  defendant — tbeduty  which 
It  owed  to  plain  tifls  Intestate  at  least— to 
place  and  stand  its  dangerous,  alluring, 
and  attractive  cars  below  tbe  Incline,  at  a 
point  where,  when  tbe  brakes  were  no- 
fastened,  propulsion  by  gravitation  would 
have  been  Impossible.  He  insists  tbat  de- 
fendant bad. not  performed  Its  dnty  to- 
wards a  child  of  tender  years  when,  by  tbe 
usual  and  ordinary  means.  It  so  securely 
locked  the  car-wheels  that  the  ]olnt  eOorts 
of  two  boys,  botb  of  whom  had  reached 
years  of  Judgment  and  discretion,  were  de- 
manded in  order  to  rdease  tbe  brakes  and 
set  the  cars  in  motion.  In  the  earliest  of 
tbe  so-called  "Tum-Table  Cases"  in  this 
state  (Keffe  v.  Railroad  Co.,  21  Minn.  207) 
It  wai  aptly  said  tbat  a  railway  company 
Is  not  required  to  make  its  land  a  safa 
playground  for  children,  nor  was  It  an  in- 
surer of  tbe  lives  or  limbs  ot  youner  chil- 
dren who  play  a  boat  its  premises.  When, 
however,  it  sets  Ixlore  such  chUdr«i  a 
temptation  which  it  has  reason  to  believs 
will  lead  them  into  danger,  it  most  use 
reasonable  care  to  protect  them  from  the 
danger  to  which  they  are  exposed.  la 
subsequent  caaes  ol  tbe  same  nature  tbe 
rule  last  menttuned  has  been  sanctioned, 
altbdugh  In  one  Instance  limited  in  its 
application.  Twist  v.  Railroad  Co.,  SS 
Minn.  164.  39  N.  W.  Rep.  402;  O'MalleT.v. 
Railroad  Co.,  48  Minn.  289.  45  N.  W.  Repi. 
446.  But  nothing  more  than  ordinary  or 
reasonable  care  is  required  of  peraonswho 
have  placed  upon  their  own  premises  such 
dangerous  machinery  as  turn-tables,  at- 
tractive, alluring,  and  open  to  children  <a 
tender  years,  strictly  ooo  auijarta.  Kolstl 
V.  Railroad  Co., 82  Minn.  133, 19  N.  W.  Rep. 
665.  It  is  the  doctrine  of  these  cases  which 
is  Invoked  by  tbe  appellant  in  tbe  consid- 
eration of  bis  appeal,  and  by  which  be 
asks  that  defendant's  liability  for  this  un- 
fortunate occurrence  be  determined.  Pro- 
ceeding, then,  upon  the  assumption  that 
the  rules  which  have  been  established  ia 
the  Turn-Table  Cases  are  applicable  in  as- 
tions  arising  out  of  accidents  of  a  some- 
what different  cbara«t(«,  as  was  that 
now  before  us,  the  question  is  simply 
whether  tbe  defendant  railway  company 
exercised  reasonable  care  as  to  children  of 
tender  years  when  leaving  its  cars  with 
their  brakes  firmly  set,  upon  tbe  grade  of 
tbe  side  track,  a  few  feet  distant  from  a 
level  surface  upon  which  its  track  ran  for 
several  hundred  feet.  To  answer  this 
query  in  the  negative  we  must  hold  tbat 
It  was  the  duty  of  the  company  to  provide 
something  more  than  tbe  ordinary  mode 
of  locking  Its  cars  when  placed  at  any 
point  on  the  Incline,  or  that  it  was  its 
duty  to  exercise  poUcesupervlslon  over  Its 
cars  when  on  this  particular  part  of  the 
track,  adequate  to  tbe  danger  to  be  ap- 
prehended,—tbat  is,  such  a  snpervlsion  as 
would  keep  trespassing  adults  and  chil- 
dren able  to  release  a  brake,  off  from  the 
same;  or  that,  as  to  some  uses  for  which  a 
side  track  is  specially  maintained,  not 
only  400  feet  of  this,  but  a  part  of  every 
other  side  track  In  tbe  land,  similarly  built 
and  situated,  mnst  be  surrendered  and 
abandoned.  In  order  tbat  tbey  may  nut 
prove  dangerous,  alluring,  and  attractive 
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to  children  who  have  not  yet  arrived  at 
yearn  of  Judgment  and  dlBcretlon,  but  who 
ar«  old  enough  to  seek  out  railway  cars 
as  proper  objects  with  which  to  amuse 
themselves.  But  if  either  of  these  things 
were  demanded  of  defendant  a  most 
serious  burden  would  be  Imposed,  a  very 
unreasonable  thing,  In  fact,  and  In  the  ex- 
ercise of  ordinary  care  nothing  unreason- 
able is  required.  To  be  sure,  the  defend- 
ant could  have  placed  its  cam  upon  the 
level  portion  of  Its  side  track,  although 
from  the  testimony  it  is  obvious  that  pre- 
cisely this  form  of  accident  might  have  re- 
sulted had  it  done  so.  Again,  it  might 
have  stored  its  cars,  when  not  in  use,  up- 
on a  side  track  In  the  country,  remote 
from  habitations,  and  thus  hare  avoided 
the  danger;  but  no  such  vigilance  is  re- 
quired. We  are  of  the  opinion,  to  say  the 
least,  that  when  the  defendant  left  its  cars 
with  the  brakes  fastened  in  the  manner  io- 
dicated  by  the  undisputed  testimony,  its 
duty  was  performed  towards  plaintiff's 
Intestate.    Order  affirmed. 


MnSCH  V.  BUBKHART. 

{Supreme  Court  cf  Iowa.    June  8, 1891.) 

TSNAMTS  H  OOMMOH— TKSaPAW— iMUXOnOH— 

Tbbss. 

1.  The  owner*  of  acUolnlng  tracts  of  land  are 
tenants  in  common  of  trees  growinfi  on  the 
bound^[7  line  between  the  tracts. 

8.  Where  such  trees  serve  to  shelter  and  pro- 
tect the  buildings  of  one  of  sach  owners,  the 
other  owner  may  be  enjoined  from  cutting  them 
down,  even  though  their  presence  is  a  damage  to 
his  land. 

8.  The  fact  that  the  owner  seeking  such  in- 
Jnnction  has  himself  cut  down  some  ol  the  trees 
does  not  authorize  the  other  owner  to  out  down 
the  rest  of  them. 

Appeal  from  district  court.  Black  Hawk 
county ;  C.  P.  CoutiB,  Judge. 

Action  in  equity  to  enjoin  defendant 
from  cutting  down  or  otherwise  Interfer- 
ing with  certain  trees.  There  was  a  trial 
by  the  court,  and  a  decree  in  favor  of 
plaintiff.    Defendant  appeals. 

J.  J.  Tolerton,  for  appellant.  Mullan  A 
Hott,  for  appellee. 

RoBi.vso.v,  J .  Plaintiff  owns  the  S.  }i 
of  the  N.  W.  %  of  section  16,  in  township 
90  N..  of  range  13  W.,  in  Black  Hawk 
connty,  and  occupies  it  as  a  place  of  resi- 
dence for  himself  and  family.  Uin  dwell- 
ing-house, barn,  and  other  buildings  are 
on  the  land  described,  and  near  its  north- 
west corner.  The  defendant  owns  the  N. 
"V/.  \^  of  the  quarter  section  described,  and 
the  south  boundary  line  of  bis  land  Is  the 
north  boundary  line  of  the  west  part  of 
the  land  of  plaintiff.  About  20  years  be- 
fore the  commencement  of  this  action  one 
Jeffers,  who  then  owned  the  land  now 
owned  b^  plaintiff,  planted  along  and  on 
the  north  boundary  line  thereof,  for  a  dis- 
tance of  about  30  rods,  commencing  at 
the  north-west  comer,  a  line  of  cotton- 
wood  treees.  They  have  grown  to  a 
height  of  from  30  to  60  feet,  and  their 
trunks  have  a  diameter,  nenr  the  ground, 
of  from  1  to  2  feet.  The  average  space  be- 
t  ween  them  is  about  threefeet.  The  plain- 
tiff has  attached  barbed  wires  to  the  north 
y.48N.w.no.l6— 65 


side  of  the  trees,  thus  making  a  wire  fence. 
He  claims  that  the  fence  is  needed ;  that 
the  trees  are  of  great  value  to  him  as  a 
wind-break;  that  they  afford  valuable 
protection  from  storm  and  wipter  winds 
to  bis  buildings  and  stock :  and  that  de- 
fendant has  threatened  to  destroy  the 
fence,  and  to  cut  down  and  remove  the 
trees;  and  that,  unless  restrained,  he  will 
do  BO.  The  defendant  claims  that,  by 
agreement  with  plaintiff,  a  division  of 
their  common  boundary  line  was  made 
for  the  purposes  of  fencing,  by  whlcb 
plaintiff  was  to  maintain  a  fence  on  the- 
east  half  of  the  line,  and  the  d^endant  on> 
the  remainder;  that  the  trees  described' 
have  thrown  out  roots,  which  extend  for- 
many  feet  in  his  land;  that  by  reason  of 
such  roots,  and  the  shade  of  the  trees,  a- 
strip  of  his  land  loor  or  five  rods  wlde^ 
north  of  the  trees,  has  been  rendered  un- 
productive. He  denies  that  the  trees  are> 
of  any  value  to  plaintiff;  claims  that  he 
has  a  right  to  cut  and  remove  them,  for 
the  reason  that  they  are  a  damage  to  him. 
and  for  the  further  reason  that  plaintlll 
has  cut  and  taken  away  some  of  those 
originally  planted  there,  and  he  claims  a 
right  to  do  the  same.  Be  admits  that  he 
had  threatened  and  fully  Intended  to  cut 
down  those  now  standing.  The  evidence 
shows  that  the  trees  are  of  value  to  plain- 
tiff, and  that  they  damage  the  defraidant ; 
also  that  they  stand  on  the  common 
boundary  line.  They  were  planted  before 
defendant  acquired  title  to  the  land  be 
now  owns.  Under  what  agreement,  if 
any,  between  the  owners  of  the  two  tracts 
of  land,  they  were  planted,  does  not  ap- 
pear, although  Jeffers  and  his  grantees 
seem  to  have  cared  forthem  as  their  own. 
They  stand  upon  and  draw  susteuance 
from  both  tracts  of  land,  and,  in  the  ab- 
sence of  a  showing  to  the  contrary,  it 
must  be  presumed  tliat  they  are  owned  by 
the  parties  to  this  action  as  tenants  In 
common.  Dubois  v.  Beaver.  26  N.  T.  124; 
OrifBn  V.  Bixby,  12  N.  H.  466.  When  one 
tenant  in  common  destroys  the  subject  of 
the  tenancy,  he  is  liable  to  bis  co-tenant 
for  the  damages  be  thereby  sustains.  Du- 
bois V.  Beaver,  supra.  A  court  of  equity 
will,  by  injunction,  restrain  ono  tenant  in 
common,  at  the  suit  of  another,  from  do- 
ing a  serious  injury  to  tlK  common  estate. 
1  High,  InJ.  §  844.  It  Is  well  settled  that 
the  commission  of  a  trespass  may  be  re- 
strained by  Injunction.  Grant  v.  Crow, 
47  Iowa.  638:  2  Story.  Eq.  Jur.  S8  928,  929. 
It  is  said  that  an  injunction  will  not  be 
allowed  to  restrain  the  commission  of  a 
trespass  where  the  recovery  of  damages 
in  an  action  at  law  would  be  an  adequate 
remedy  for  the  inquiries  which  would  re- 
sult irom  the  trexpaas,  if  committed,  and 
that,  to  authorize  such  an  injunction,  the 
injury  threatened  must  be  irreparable.  It 
was  said  In  Wilson  v.  City  of  Mineral 
Point.  89  WlB.  1»4,  that  "an  injury  is  Irrep- 
arable when  It  is  of  such  a  nature  that 
the  injured  party  L-annot  be  adequately 
compensated  therefor  in  damages,  or 
when  the  damages  which  may  result 
therefrom  cannot  be  measured  by  any  cer- 
tain pecuniary  standard. "  It  was  further 
held  In  that  case  that  the  destruction  of 
trees  and  shrubbery  growing  upon  prem- 
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ises  occupied  as  a  bome  by  the  plaintiff 
wo  old  be,  In  a  legal  sense,  an  irreparable 
injury  to  him.  In  this  case  the  plaintiff 
stated  that  the  cutting  down  of  the  trees 
would  daqiaKe  him  to  the  amount  of  f200. 
Bat  it  does  not  follow  that  the  damages 
would  not  be  irreparable,  within  the 
meaning  of  the  law,  nor  dops  it  appear 
that  plaintiff  is  willing  to  suffer  the  dam- 
ages for  the  sum  named.  The  trees  can- 
not be  replaced,  nor  can  their  benefit  to 
plaintiff,  and  tbs  comfort  and  satisfaction 
he  derives  from  them,  be  accnrately  meas- 
ured by  a  pecuniary  standard.  The  ase 
which  defendant  purposes  to  make  of 
them  is  not  the  one  for  which  they  were 
designed,  nor  the  only  one  for  which  they 
are  adapted.  There  are  many  cases  where 
rights  conflict,  or  where  they  are  in  dis- 
pute, in  which  courts  of  equity  will  not 
Interfere  by  injunction  to  prevent  an  im- 
pending injury,  so  long  as  there  is  an  ade- 
quate remedy  at  law  for  the  injury  threat- 
ened. But  In  this  case  there  is  no  dispute 
as  to  the  material  facts  involved,  and  the 
respective  rights  of  the  parties  are  known. 
The  plaintiff  has  an  interest  in  the  trees 
lor  which  he  cannot  be  compelled,  at  the 
-election  of  defendant,  to  accept  a  money 
.consideration.  A  person  is  not  obliged  to 
:anffer  bis  property  to  l>e  destroyed  at  the 
-will  of  another,  even  though  he  may  be 
Able  to  recover  ample  pecuniary  compen- 
sation therefor.  This  is  especially  true 
of  property  like  trees,  planted  for  and 
adapted  to  a  certain  use,  and  serving  a 
special  purpose.  Their  owner  has  an  in- 
terest In  them  which  be  may  protect,  and 
to  be  deprived  of  it  withont  bis  consent 
would  be  to  suffer  irreparable  injury, 
within  the  meaning  of  the  law.  It  ap- 
pears in  this  case  that  plaintiff  has  cut 
down  and  appropriated  a  lew  of  the  trees 
which  at  one  time  constituted  a  part  of 
the  line  of  trees  In  question,  but  the  fact 
does  not  authorise  defendant  to  cnt  down 
and  remove  the  remainder.  The  trees 
cause  him  some  damage,  but  not  snfBcient 
to  authorise  bim  to  destroy  tbem.  The 
decree  of  the  district  court  enjoined  de- 
fendanffrom  tearing  down  or  interfering 
with  the  fence  on  said  line,  and  from  in 
any  manner  interfering  with  said  trees." 
This  must  be  construed  in  connection 
with  the  Injury  threatened  and  the  relief 
asked,  to  enjoin  defendant  from  destroying 
or  in  any  manner  injuring  the  trees  and 
fence.  It  was  not  designed  to  prevent 
him  from  taking  care  bf  the  trees  and 
maintaining  the  fence.  His  right  to  do  so 
is  as  great  as  that  of  plaintiff.  The  decree 
of  the  district  court  is  affirmed. 


Cedar  Rapids  Ins.  Co.  v.  Botlbb  ft  al. 

(.Supreme  Court  qf  Iowa.    May  99, 1891.) 

fobeclosube  of  uobtqilob  —  c0n8idsr.ltion  — 
Laches  —  Appeai.  —  Questions    Not    Raised 
Below. 
1.  One  who  is  induced  by  the  frandnlent  rep 
rescntatlons  of  a  general  agent  to  bn;  insnranoe 
stock  and  give  a  mortgage  to  the  company  there- 
for, and  who,  after  discovering  the  fraud,  delays 
four  years  to  bring  salt  to  rescind,  though  con- 
stantly threatening  to  do  so,  is  guilty  of  laches, 
especially  when   the  rights  of   innocent  parties 
have  intervened,  and  the  company  has  been  clos- 
ing up  its  business ;  and  ha  cannot  set  us  the 


traod  to  defeat  •  f ereolosure  «f  tlie  mortgage  to 
provide  a  fund  for  the  payment  of  its  debts. 

8.  An  objection,  not  presented  below,  that 
plaintifF's  defense  of  laches  should  have  been 
pleaded  in  reply,  will  not  be  considered  on  appeal. 

Appeal  from  district  court.  Page  coun- 
ty; U.  E.  Deemer,  Judge. 

Action  in  equity  to  recover  the  amount 
of  a  promissory  note,  and  for  the  foreclos- 
ure of  a  mortgage  given  to  secure  its  pay- 
ment. There  was  a  trial  by  the  court, 
and  a  decree  in  favor  of  plaintiff  as  prayed. 
The  defendants  appeal. 

W.  W.  Morsemva,  for  appellants.  Harl 
A  McCabe,  for  apiiellee. 

Robinson,  J.  The  plaintiff  is  a  corpora- 
tion, organised  in  the  year  1878  for  the 
purpose  of  doing  an  insurance  bnslneaa. 
Its  autborlaed  capital  stock  was  $100.uOO, 
of  which  one-tonrtta  was  paid  up.  In  Decem- 
ber, 1880,  the  authorised  capital  stock  was 
increased  to  f200,00U.  One-fourth  of  the 
Increase  was  paid  for.  and  certificates  for 
the  full  amount  authorized  were  issued 
to  the  stockholders  who  had  made  the 
payments  tbei-eon.  In  September.  1881. 
and  for  some  time  thereafter,  one  W. 
O.  Albright  was  an  agent  of  plaintiff. 
There  seems  to  be  some  conflict  In  the  evi- 
dence as  to  tbe  powers  be  was  authorised 
to  exercise,  but  for  the  purpose  of  this  case 
be  must  he  held  to  have  been  a  general 
agent.  In  the  month  named  an  arrange- 
ment was  made  by  which  be  was  author- 
ised to  sell  for  the  stockholders  f  150.000  of 
tbe  stock  they  held  at  a  premium  of  '^  per 
cent.  He  was  to  be  paid  by  tbe  company 
for  hlB  services  in  making  such  sales,  and 
one-fifth  of  the  premium  received  was  to 
be  paid  into  the  treasury  of  the  company. 
Acting  under  that  arrangement,  Albright 
secured  from  certain  residents  of  Clarinda 
subscriptions  to  the  stock  of  tbe  company 
in  considerable  amounts.  Among  tbe  per- 
sons who  so  subscribed  were  defendants, 
William  and  Jacob  Butler,  who,  as  part- 
ners, took  20  shares  of  f  100  each,  for  which 
they  agreed  tp  pay  f2,500.  To  pay  for 
such  shares  the  defendants  named  made 
to  plaintiff  the  note  In  suit  for  f  2.60(i,  and 
the  mortgage  the  foreclosure  of  which  is 
demanded.  In  December,  1S82,  tbe  stock 
of  tbe  company  was  reducM  to  f  100.000. 
tbe  stock  taken  by  the  Butlers  was  re- 
duced one-half,  and  credits  for  that  reduc- 
tion to  the  amount  of  $1,000  were  indorsed 
on  the  note.  The  business  otthecompany 
did  not  prosper,  and  In  December,  18S4,  it 
decided  to  reinsure  its  risks,  and  retire 
from  business ;  and  since  that  time  it  has 
not  been  taking  risks,  but  has  been  set- 
tling and  closing  its  business.  This  ac- 
tion was  commenced  In  August,  1888,  and 
is  against  William  and  Jacob  Butler  and 
their  wives.  The  appellants  claim  that 
the  note  and  mortgage  in  suit  were  oly 
tained  by  fraud,  and  demand  thtir  surren- 
der, and  tender  to  plaintiff  the  certificate 
of  stock  in  controversy. 

It  Is  not  necessary  to  specify  in  detail 
the  Inducements  held  out  by  Albright  tu 
secure  the  subscriptions  made  by  the  But- 
lers. It  is  sufficient  to  say  that  the  real 
nature  of  the  transaction  was  concealed 
from  them ;  that  they  were  led  to  believe 
that  the  stock  tor  which  they  subscribed 
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had  never  been  Issued,  and  that  they  were 
dealing  only  with  the  company ;  that  by 
reason  of  an  alleged  snrplas  the  stock  was 
actually  worth  the  amount  they  paid,  and 
that  the  premium  given  was  (or  the  excln- 
sive  benefit  of  tbecompany ;  that  business 
of  the  company  would  be  extended  into 
other  states,  Including  Illinois,  Nebraska, 
Mlssonii,  and  Kansas;  that  a  branch 
office  would  be  established  at  Clarlnda, 
where  a  large  share  of  the  business  of  the 
company  would  be  done;  that  large  de- 
posits would  be  kept  lo  a  Clarlnda  bank, 
and  other  advantages  would  accrue  to  the 
persons  wbosesnbscriptlons  were  solicited 
and  Anally  obtained.  Some  of  the  repre- 
mentations  were  In  regard  to  matters  to 
happen  in  the  future,  and  were  mere  ex- 
pressions of  opinion ;  but  others  were  in 
regard  to  facts  alleged  to  exist,  and  were 
in  material  respects  false,  and  operated 
as  a  fraud  upon  the  Butlers.  The  com- 
pany had  so  far  authorised  the  negotia- 
tions, and  has  since  so  far  ratified  them, 
that  It  Is  bound  by  them  and  by  tbemeans 
taken  to  secure  tbem.  It  may  beconced- 
«d  that  the  transaction  was  so  far  fraudu- 
lent that,  had  the  necessary  action  been 
taken  In  due  time,  it  would  bare  been  set 
aside.  The  branch  office  promised  was  es- 
tablished, and  maintained  for  about  one 
year,  when  its  business  was  transferred 
to  Cedar  Baplds.  An  attempt  was  made 
to  do  business  in  other  states,  but  it  failed. 
John  P.  Burrows  was  one  of  the  Clarlnda 
8nl>serlbers,  and  In  August,  1882,  he  was 
elected  a  director  of  plaintiff.  .  He  did  not 
own  enough  of  Its  stock  to  hold  that 
office,  and  be  borrowed  of  the  Butlers  the 
flhares  which  they  owned  to  enable  him  to 
accept  the  oflBce.  Burrows  held  the  stock 
so  transferred  nntll  January,  1H84.  Dur- 
ing the  time  he  so  held  It  he  acquired  such 
knowledge  of  the  affairs  of  the  company 
that  he  reached  the  conclusion  that  it  was 
not  In  pood  condition,  and  he  sold  his 
stock.  He  was  elected  director  by  means 
of  the  Butler  influence,  to  represent  the 
Clarlnda  stockholders,  and  was  relied  up- 
on to  keep  them  advised  as  to  the  hnsiness 
and  condition  of  tbecompany;  bntit  does 
not  appear  that  he  disclosed  the  Informa- 
tion he  bad  obtained  until  after  he  bad 
«old  his  stock  in  the  year  1884.  The  But- 
lers then  commenced  Investigating  the 
affairs  of  the  company,  William  Butler 
acting  for  tbem.  Tbey  learned  as  early 
as  the  fall  of  the  year  1884  that  the  condi- 
tion of  the  company  had  been  misrepre- 
sented to  them  by  Albright,  although  they 
did  not,  perhaps,  ascertain  all  the  facts 
ontil  this  cause  was  tried  in  the  district 
«onrt.  But  we  are  of  the  opinion  that 
their  knowledge  in  regard  to  the  racnage- 
mentand condition  of  thecompany  and  the 
fraudulent  character  of  the  representa- 
tions made  to  them  atthe  time  last  stated 
was  of  such  a  character  that  they  should 
be  charged  with  knowledge  of  the  fraud 
of  which  tbey  now  complain  from  that 
time.  C.  J.  Deacon  has  been  a  stockholder 
and  memberof  the  board  of  directors  of 
plaintiff  since  the  year  1881.  He  is  also  its 
attorney.  William  Butler  corresponded 
with  him  after  being  tuld  of  the  condlMon 
of  tbecompany  by  Burrows,  and  early  in 
the  year  1886  had  an  interview  with  him. 


From  that  time  until  the  commencement 
of  this  action  he  appears  to  have  been 
threatening  suit  against  the  company  to 
obtain  some  relief,  bnt  be  did  nothing  of 
a  decisive  nature.  Tbecorrespondence  be- 
tween William  Butler  and  Deacon  was  es- 
pecially active  during  the  year  1885,  and 
was  continued  at  least  nntll  the  year  18S7. 
In  that  correspondence  Butler  expressed 
much  dissatisfaction  with  '  the  manage- 
ment of  the  company,  and  threatened  to 
apply  for  the  appoiutmehfc  of  a  receiver. 
On  the  part  of  the  company  Deacon 
sought  to  discourage  action  by  Butler, 
and  represented  from  time  to  time  that 
the  affairs  of  the  compan.v  were  improv- 
ing; that  there  was  a  prospect  that  divi- 
dends would  be  paid  to  stockholders,  and 
that  they  would  eventually  learn  that  the 
dissatisfaction  that  they  felt  was  not  war- 
ranted; and  that  proceedings  In  court 
would  do  no  good,  but  would  result  In 
barm.  The  Butlers  evidently  remained 
quiet  In  consequence  of  the  statements, 
which  were  for  the  most  part  mere  ex- 
pressions of  the  opinion  of  Deacon.  They 
permitted  the  settlement  of  the  business 
of  the  company  and  the  diacbaiga  of  Its 
obligations  to  proceed,  with  the  knowl- 
edge that  they  appeared  to  be  stockhold- 
ers of  the  company,  and  that  the  note  and 
mortgage  In  suit  seemed  to  be  their  valid 
obligations,  for  the  period  of  nearly  four 
years.  The  conclusion  is  fully  warranted 
by  the  evidence  that  they  were  waiting 
until  in  the  settlement  of  the  affairs  of  the 
company  It  should  appear  whether  It  was 
for  their  Interest  to  repudiate  liability  on 
their  part  as  stockholders  and  refuse  pay- 
ment of  the  note  in  suit,  or  to  acknowl- 
edge such  liability  and  acccept  the  divi- 
dends which  would  be  paid  to  tbem  as- 
stockholders.  It  is  manifest  that  such  a 
course  cannot  be  upheld  by  a  court  of 
equity. 

The  capital  stock  of  plaintiff  constitutes 
a  fund  for  the  payment  of  its  obligations. 
If  tbere  be  a  surplus  after  they  are  dis- 
charged, it  belongs  to  the  stockholders. 
A  subscriber  for  the  stock  of  a  corpora- 
tion, who  has  been  induced  to  become  a 
member  by  fraud,  owes  it  to  all  persons 
dealing  with  tbe  corporation  and  trust- 
ing to  its  flnandal  responsibility,  to  all 
persons  who  may  tbereafter  become  in- 
terested In  the  corporation,  to  all  stock- 
holders, and  to  the  corporation  itself,  to 
act  diligently  to  discover  the  fraud,  and 
when  It  is  discovered  to  act  with  prompt- 
ness in  terminating  his  obligation  as  a 
fftockbolder,  if  he  elect  to  terminate  it. 
1  Mor.  Priv.Oorp.§§  106,302,  308;  Upton  v. 
Tribilcock, 01  U.  S. 46.  In  the  conversation 
and  currespondonce  with  Deacon^  William 
Butler  expressed  dissatisfaction  with  the 
manner  In  which  he  had  been  treated,  and 
a  desire  to  get  rid  of  tbe  stock  in  oontro- 
versy,  and  to  obtain  the  note  and  mort- 
gage In  snlt.  Attempts  were  made  to  find 
a  purchaser  Tor  the  stocks,  but  they  failed. 
In  none  of  these  negotiations  does  It  ap- 
pear that  there  was  an  unequivocal  at- 
tempt op  the  part  of  Butler  to  rescind  the 
contract  of  membership  and  stand  upon 
his  legal  right  to  do  so.  Meanwhile  tbere 
were  transfers  of  stock  and  other  acts  by 
which  innocent  parties  may  have  acquired 
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riflrhts  wbkh  woald  be  prafndieed  by  per- 
mitting the  defendants  to  succeed  In  their 
defense.  We  conclude  that  the  Butlers 
have  wholly  failed  to  use  the  diligence  and 
act  with  the  promptess  required.  Other 
stockholders  have  been  coinpelled  to  con- 
tribute more  than  60  per  cent,  of  the  par 
▼aine  of  their  stock  for  the  purpose  of 
discharging  corporate  liabilities,  and  It  is 
their  right  to  Insist  that  the  Butlers  con- 
tribute their  ]iiBt  proportions. 

It  is  objected  that  the  defense  of  laches 
in  terposed  to  the  claim  of  appellants  should 
hare  been  pleaded  in  a  reply,  and  that,  as 
it  was  not,  it  ought  not  to  be  considered. 
We  do  not  find  that  the  objection  was 
presented  to  the  district  court,  and  we  do 
not  think  it  should  be  sustained  now. 

Jndsment  was  rendered  In  favor  of 
plaintiff  for  f2,896.86,  besides  attorney's 
fees  and  costs.  The  amount  due  on  the 
note  at  the  date  of  the  Judgment,  which 
was  January  4, 1890,  was  f  2.880.08.  But 
plaiotllf  held  $850  to  the  credit  of  the  But- 
lers as  an  unpaid  dividend  on  their  stock, 
for  which  an  accounting  was  asked  by 
them.  That  should  have  been  deducted, 
and  Judgment  rendered  for  $2,080.08  and 
an  attorney's  fee  and  costs.  The  Judg- 
ment of  the  district  court  will  be  modified 
to  that  extent,  and  in  other  respects  ap- 
proved.   Modified  and  affirmed. 


McCaITLBT  ▼.  CiTT  OF  DBS  MoiNSS. 

(Supneme  Coiurt  of  lavoa.    June  2,  1891.) 

COHTBAOT  —  COKSTBUCTION  —  BZT&^  WOBK. 

Plaintiff,  by  his  contraot  with  defendant, 
undertook  "to  foiiiish  at  his  own  expense  allneo- 
essairmsterlal  and  labor,  and  excavate  and  build" 
a  oertainseirer.  The  sp^iflcatlons  provided  that 
"the  oontraotor  shall  make  all  necessary  excava- 
tions tor  the  sewer,  *  *  *  In  snch  directiomi 
and  of  such  width  and  depth  as  sliaU  be  neces- 
sary. "  ZTeld ,  that  the  fact  that  part  of  the  exca- 
vation was  through  rock  will  not  entitle  plaintiff 
to  extra  compensation,  thongh  neither  party  oon- 
templated  that  rock  would  be  met,  and  parol  evi- 
dence of  that  fact  is  Inadmissible. 

Appeal  from  district  court,  Polk  county ; 
Marcus  Kavamaob,  Jr.,  Judge. 

This  is  an  action  to  recover  for  alleged 
extra  work  in  building  a  brick  sewer  un- 
der a  written  contract  with  tbedefendnnt. 
There  was  a  trial  by  Jury,  and  a  verdict 
and  Judgment  for  the  plain  tiff.  Defendant 
appeials. 

Detiiek  4  McMartla  and  Hnrb  Bnaoan, 
for  appellant.  KauStiaa  A  Quenaey  and 
Maeejr,  Sweenejr  A  Jones,  for  appellee. 

• 

BoTBHOCK,  J.  The  contract  which  the 
plaintiff  undertook  to  perform  was  to  con- 
struct a  brick  sewer  in  the  city  of  Dee 
Moines,  according  to  certain  written  plans 
and  spec! flea  tions.  The  pluintltf  was  to 
make  the  excavation,  furnish  the  materi- 
als, and  complete  the  work  for  $4.44  per 
lineal  font.  He  was  to  iierform  all  the  la- 
bor under  the  direction  of  the  city  engi- 
neer, and  to  furnish  all  the  materials  neces- 
sary to  construct  and  complete  the  work 
be  undertook  to  perform.  In  making  the 
excavation  the  plaintiff  claims  that  it 
was  necessary  to  remove  a  large  quantity 
of  rock  In  order  tu  put  the  sewer  In  place, 
and  that,  when  the  contract  was  made, 


tbe  parties  thereto  supposed  that  earth 
excavation  would  alone  be  required.  The 
evidence  shows  that  the  excavation  of  the 
rock  Imposed  upon  plaintiff  an  expenditure 
of  several  hundred  dollars  in  addition  to 
what  would  have  been  incurred  it  there 
had  been  an  excavation  wholly  compoaed 
of  earth.  This  Is  the  foundation  of  plsin- 
tiB's  demand  against  tbe  city.  The  claim 
of  the  plaintltf  must  be  determined  by 
the  contract,  and  we  may  here  say  at  the 
outset  that  there  is  no  ambiguity  In  the 
instrument  that  is  susceptible  of  explana- 
tion by  oral  evidence.  By  the  very  terms 
of  the  contract  the  plaintiff  bound  him- 
self "to  furnish  at  hii  own  proper  expense 
all  necessary  material  and  labor,  and  ex- 
cavate and  build  In  a  good,  firm,  and  sub- 
stantial manner,"  the  sewer  in  question. 
It  was  provided  in  tbe  specifications  that 
"the  contractor  shall  make  all  necessary 
excavations  for  tbe  sewer  proper  as  wdl 
as  tor  the  appurtenances.  The  excava- 
tions are  to  be  made  in  such  directions 
and  of  such  widtbi>  and  depths  as  shall  be 
necessary."  If  these  provisions  ot  tbe 
agreement  of  the  parties  are  to  be  con- 
strued by  the  natural  meaning  of  the  lan- 
guage employed,  there  Is  no  ground  upon 
which  tbe  plaintiff  can  be  permitted  to  re- 
cover. He  was  bound  to  make  tbe  exca- 
vation without  regard  to  tbe  character  ot 
the  substance  to  be  removed,  wbetlier 
clay,  sand,  quicksand,  hard-pan,  or  stone. 
The  fact  that  tbe  excavation  required  la- 
bor which  did  not  enter  into  the  contem- 
plation of  .the  parties  when  tbe  contrart 
was  made  will  not  excuse  a  performance 
tor  tbe  consideration  agreed  upon.  Tbe 
facts  were  eiiually  within  the  knowledge 
or  means  of  knowledge  of  each  of  the  par- 
ties, and  tbey  must  be  held  to  its  perform- 
ance, and  are  not  entitled  to  relief  from 
hardships  against  wbich  no  relief  can  be 
predicated  from  the  agreement.  Owens  v. 
Butler  Co.,  40  Iowa,  190.  That  case  was 
determined  in  1875,  and  it  is  said  therein 
that  the  principle  above  announced  is  ele- 
mentary. It  is  to  be  found  in  every  text- 
book upon  contracts,  and  why  the  court 
permitted  the  plaintiff  to  Introduce  parol 
evidence  to  show  that  both  parties  sup- 
posed there  was  no  rock  formation  in  the 
line  of  tbe  proposed  sewer  is  tnore  than 
we  can  understand.  It  was  a  plain  and 
palpable  violation  of  that  other  element- 
ary principle  that  it  is  not  competent  to 
contradict  the  iapguage  of  a  written  con- 
tract by  parol  evidence. 

2.  Bnt  it  is  claimed  by  conned  for  appel- 
lee that  tbe  contract  did  not  absolutely 
provide  that  rock  excavations  should  be 
made.  The  clause  relied  upon  is  found  in 
the  specifications,  and  is  as  follows: 
"  Whatever  precaution  unforeseen  circum* 
stances  may  render  necessary  in  the  Judg- 
ment of  tbe  engineer  in  order  to  make  the 
sewer  both  unyielding  and  impervious  shall 
be  taken,  and  all  extra  work  or  materials 
rendered  necessary  thereby  which  may  be 
ordered  by  the  engineer  shall  be  paid  lor 
on  his  estimate,  and  at  a  price  to  be  de- 
termined by  bim.  Any  work  not  herein 
specified,  which  may  be  fairly  Implied  as 
included  In  this  contract,  of  which  the  city 
engineer  shall  Judge,  shall  be  done  by  tbe 
contractor  without  extra  charge."    The 
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first  paragruph  of  tbls  part  of  tbe  specifl- 
cattons  has  no  reference  to  tbe  excavation. 
It  refers  totbatpartof  tbs  work  neces- 
sary to  make  tbe  sewer  "  unyielding  and 
inipefTiouB, "  and  any  extra  labor  or  ex- 
pense in  the  way  of  strengtbening  tbe 
sewer  hy  additional  coarses  uf  brick  or 
otherwise,  or  by  tbe  use  of  additional  ce- 
ment; or  other  appliance,  to  render  tbe 
sewer  luiperTiotiB.  It  does  not  refer  In  the 
remotest  degree  to  tbe  excavation  neces- 
sary to  be  made,  and  In  which  tbe  sewer 
was  to  be  placed.  Tbe  last  paragraph.  In 
our  opinion,  has  even  less  bearing  upon 
tbe  claim  of  plaintiff  than  tbeflrst.  It  ap- 
plies to  any  work  not  specified  in  tbe  con- 
tract, and  which  Is  not  fairly  implied  as 
Included  therein  as  extra  work.  Bnt  the 
excavation  Is  plainly  provided  for  in  the 
contract.  It  is  not  necessary  to  imply  any- 
thing to  reach  that  conclusion.  Tbe  eon- 
tract  is  express  upon  this  part  of  the  work. 
There  was  no  ground  for  any  extra  esti- 
mate to  be  made  by  the  engineer  for  re- 
moving the  rock,  and  all  of  bis  acts  in 
that  direction  were  without  authority 
from  the  city  council.  We  need  not  dis- 
cuss this  case  further.  The  court  should 
have  excluded  the  parol  evidence,  and,  in- 
stead of  instructing  the  Jury  as  matter  of 
law  that  tbe  plaintiff  was  entitled  tore-' 
cover,  the  motion  of  the  defendant  to  di- 
rect the  Jury  to  return  a  verdict  for  the  de- 
fendant should  have  been  sustained. 
Reversed. 


Henderson  v.  Chicago,  R.  I.  &  P.  Rt.  Co. 

(Supreme  Court  of  Iowa.    June  8, 1891.) 

TBSSPi«B— VsHDior— BxcasaivB  Dam  asm. 

In  an  aotlon  for  trespass  to  Isnd,  when  the 

Inry  find  BpeoUlly  tnat  defendant,  for  four  years 

and  a  half,  oocupied  one-tweUtli  of  an  acre  of 

plaintiff's  land,  which  was  of  the  value  of  950 

per  acre,  and  allowed  no  damages  save  the  rental 

valne  of  the  land  oooupied,  a  verdict  for  plaintiff 

for  $50  Is  e^eessive. 

Appeal  from  district  court,  Appanoose 
county ;  H.  C.  Tbavbrsk,  Judge. 

This  Is  an  action  to  recover  damages  tor 
an  alleged  trespass  upon  certain  land, 
tbe  property  of  the  defendant.  There  was 
a  trial  by  jury.  Verdict  and  Judgment  for 
tbe  plaintiff.    Defendant  appeals. 

Thoa.  S.  Right  and  T»nnebai,  VenaUlloa 
A  VenalUloB,  for  appellant.  O.  D.  Por- 
ter, for  appellee. 

RoTBBOCK,  J.  This  appeal  involves  a 
small  amount  of  money,  and,  considering 
tbe  amuunt  in  controversy  alone,  it  la  of 
very  little  stgniflcance.  We  are  required, 
however,  to  give  the  question  Involved 
the  same  consideration  that  la  accorded  to 
cases  of  more  consequence  to  the  parties. 
The  plaintiff  Is  tbe  owner  of  certain  land 
in  the  vicinity  of  tbe  city  of  Centervllie. 
The  defendant  owns  and  operates  a  line  of 
railroad  running  on  or  near  the  line  of 
plaintiff's  land.  The  plalntill  leased  part 
of  bis  land  to  a  coal  company,  which  com* 
pany  was  engaged  In  mining  coal.  In 
1876  or  1876  the  defendant,  without  any  ex- 
press permission  from  tbe  plaintlfl,  en- 
terM  upon  bis  land,  and  laid  down  a  spur 
track  to  a  bank  of  coal  slack,  for  tbe  par- 
pose  of  removing  tbe  slack,  which  was  de- 


posited on  the  plalntitt's  land  with  bis 
consent.  This  track  remained  upon  tbe 
plaintiff's  land  until  some  time  In  tbe 
spring  of  1889,  when  the  defendant  re- 
moved it.  This  action  wascommenced  on 
the  37th  day  of  August,  1889.  There  is  n«it 
much  question,  from  tbe  facts  disclosed  in 
evidence,  but  that  the  plaintiff  is  entitled 
to  recover  for  the  use  and  occupation  of 
his  land  for  the  period  of  five  years  previ- 
ous to  the  commencement  of  the  action. 
This  would  embrace  about  four  years  and 
six  months.  A  number  of  questions  are 
discussed  by  counsel  tor  appellant,  touch- 
ing the  right  to  maintain  any  action,  be- 
cause of  the  claimed  assent  of  the  plain- 
tiff to  the  use  of  the  laud  by  defendant. 
We  think  that  tbe  evidence  did  not  de- 
mand a  finding  that  the  possession  was 
by  reason  of  a  license  by  plaintiff,  and  we 
think  tbe  court  properly  instructed  the 
Jury  that  the  plaintiff  was  entitled  to  re- 
cover the  fair  rental  value  of  tbe  land  tor 
the  five  years  next  preceding  the  com- 
mencement of  tbe  suit.  But  defendant 
claims  that  tbe  verdict  of  tbe  Jury  Is  ex- 
cessive, and,  as  we  think  the  claim  Is  well 
founded,  it  is  necessary  that  we  should 
give  that  question  some  consideration: 
and,  to  demonstrate  the  conclusion  we 
reach.  It  Is  only  necessary  to  set  out  the 
findings  ta  the  Junr  upon  certain  special  in- 
terrogatories, and  briefly  consider  certain 
evidence  in  explanation  of  these  findings. 
The  special  lut^rogatorles  and  answers 
thereto  are  as  follows:  "(1)  How  much 
of  the  plaintiff's  land  did  defendant  take 
possession  of.  If  any?  Answer.  About 
one-twelfth  of  an  aci-e.  (2)  When  did  the 
defendant  take  possession  of  said  land  ? 
A.  In  1876  or  1876.  (8)  How  much  dam- 
age, if  any,  do  you  allow  for  damage  to 
tbe  land  that  accrued  more  than  five  years 
next  before  tbe  commencement  of  this 
suit?  A.  Nut  anything.  (4)  How  much 
damage  do  you  allow.  It  any,  for  rental 
value  that  accrued  more  than  five  years 
before  tbe  commencement  of  this  suit?  A. 
Not  any.  (6)  How  much  damage  do  you 
allow.  If  any,  for  Injury  done  to  tbe  land 
itself  within  five  years  next  before  the 
commencement  of  tbls  suit?    A.  Not  any. 

(6)  How  much  do  you  allow,  if  any,  for 
rental  value  of  the  land  in  question  during 
tbe  five  years  next  before  the  commence- 
ment of  this  suit?  A.  Fifty  dollars,  «50.) 

(7)  How  much  do  you  find  the  value  of 
said  land  now  in  question  was  per  acre  at 
the  time  defendant  put  down  Its  track  on 
It?  A.  We  have  no  evidence  In  the  case  to 
go  by.  (8)  What  do  you  find  the  vnlne  of 
said  land  was  last  spring  per  acre?  A. 
Fifty  dollars,  ($60.)  (9)  Do  yon  allow 
anything  tor  moving  the  dirt  that  came 
oat  of  air  shaft?  If  so,  bow  much?  A. 
Not  anything.  (10)  Do  you  allow  any- 
thing for  restoring  soil?  If  so, how  much? 
A.  Not  anything.  (11)  Did  tbe  plaintiff 
know  that  tbe  track  in  question  was  be- 
ing put  in  at  or  about  the  time  It  was  put 
in?  A.  He  did  not  autU  about  tbe  time 
the  track  was  finished.  (12)  Did  he  ob- 
ject to  the  track  being  laid  on  hinland?  If 
so,  when?  A.  He  did  not."  The  follow- 
ing is  propounded  by  the  court:  "Did  tbe 
defendant,  through  Its  servants,  agents, 
or  employes,  take  possession  of  said  strip 
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of  land  without  tbe  knowledge  or  consent 
ot  plaintiff?    A.  Yes;  they  did. " 

A  claim  was  made  by  tbe  plaintiff  that 
the  land  itself  was  injured  by  digging  up 
the  soil,  and  by  depositing  dndem  there- 
on. There  was  a  conflict  in  the  evidence 
on  these  questions,  and  it  will  be  ob- 
served that  the  jory,  in  estimating  the 
damages,  entirely  excluded  them  from 
their  consideration.  The  verdict  of  960  Is 
founded  exclusively  on  the  rental  value 
of  one-twelftb  of  an  acre  of  land,  which  Is 
of  the  valne  of  f50  an  acre,  for  a  period  of 
about  tour  years  and  a  half.  Thereto  no 
claim  or  pretense  that  any  land  of  the 
plaintiff,  other  than  the  one-twelfth  of  an 
acre,  was  In  any  way  affected  or  dam- 
aged by  any  act  of  tbe  defendant.  Dpon 
the  basis  of  the  finding  ot  the  ]ury.  If  tbe 
defendant  had  occnpled  one  acre,  the  rent- 
al value  for  tne  same  time  would  have 
been  12  times  the  amount  of  the  verdict, 
and  the  plaintiff  would  have  recovered 
f  600  for  the  nse  of  bd  acre  ot  his  land  for 
four  years  and  a  half.  It  is  scarcely  nec- 
essary to  say  that  there  is  nu  competent 
evidence  in  the  case  which  authorises  any 
such  a  verdict  as  tbe  jury  found.  There 
is  no  evidence  that  the  land  had  any  pe- 
culiar adaptation  to  any  special  use.  It 
is  true  it  is  near  the  city  of  OentervlUe,and 
no  doubt  is  worth  f60  per  acre,  as  the 
jury  found ;  but  that  is  no  reason  why  its 
rental  value  should  be  placed  at  the  rate 
of  more  than  9160  an  acre.  The  judgment 
ot  the  district  court  Is  reversed. 


Smith  v.  Hess. 

(Supreme  Court  of  Iowa.     June  a,  1891.) 

CnsTOK  Ain>  Us^oB  —  Oonbtbuction  or  Lsasb— 
CoQKTBB-CLim— Costs. 

1.  In  a  coonter-clBim  by  defendant  tor  com- 
missions for  the  sale  of  real  estate,  though  thene 
is  evidence  of  a  oustom  in  the  neighborhood  that 

.  commissions  at  a  certain  rate  should  be  allowed, 
there  is  no  presumption  that  plaintiff  knew  of  the 
custom,  or  that  the  parties  contracted  in'refer- 
ence  thereto,  where  the  alleged  usage  was  left 
uncertain  by  tbe  eridenoe. 

2.  In  aa  action  for  rent  accruing  under  a 
lease  which  requires  the  lessee  to  make  all  nec- 
essary interior  ImiirovementB  at  his  own  expense, 
while  ontslde  improvements  are  to  be  charged  to 
the  lessor,  the  lessee  cannot  set  up  a  counter- 
claim for  a  furnace  put  in  the  house  by  him. 

8.  Though  defendant  admits  plaintiff'solalm, 
and  by  the  verdict  it  is  reduced  by  a  counter- 
claim, the  costs  of  the  trial  are  properly  taxed 
to '  defendant  wbere  they  arose  pnncipally  from 
a  ooanter-claim  which  was  denied  him,  and  there 
are  no  facts  to  enable  the  court  to  make  an  intel- 
ligent apportionment  of  the  costs. 

Appeal  from  dlstrictcourt.Polk  county; 
Chabi.bs  A.  Bishop,  Judge. 

Plaintiff  was  the  owner  of  an  hotel  in  the 
cityof  Des  Moines  kuown  as  the  "Given 
House. "  He  leased  the  property  to  the 
defendant  by  a  written  lease.  He  brought 
this  action  to  recover  the  rent  agreed  up- 
on between  the  parties.  Tbe  defendant 
by  bis  answer  admitted  that  the  plantlO's 
claim  was  correct,  and  pleaded  some  tour 
counter^slalms,  upon  which  he  demanded 
Judgment  against  tbe  plaintiff.  The  cause 
was  tried  to  a  jury,  and  there  was  a  ver- 
dict and  Judgment  tor  the  plaintiff  for  tbe 
amount  of  his  claim,  leBH-about9180.  The 
defendant  appeals. 


Calender  A  Smttb,  for  appellant.    Jnlrn 
A.  MeCail,  for  appellee. 

ROTHBOCK,  J.    1.  It  appears  from    tbe 
evidence  that  wblle  tbe  defendant  was  in 
possession  of  tbe  hotel  tbepiaintur  effected 
a  sale  or  trade  of  it  to  one  Crabb.     He  re- 
ceived no  money  for  the  property.    It  was 
mortgaged  for  about  912,000,  and  Crabb 
assumed  tbe  payment  ot  tbe  mortgage, 
and  conveyed  to  the  plaintiff  certain  land 
in  tbe  state  of  Kentucky.    Tbe  actual  val- 
ue of  the  hotel  property  was  from   %V1J0M 
to  915,000.    The  defendant  claims  that  be 
Is  a  real-estate  broker,  and  that  by  a  ver- 
bal agreement  tbe  plalntiffauthorixed  and 
employed  him  to  effect  a  sale  or  exchange 
ot  tbe  property,  and   that  ne  sum   was 
fixed  as  a  compensation  for  his  services  In 
that  behalf.    He  claims  that  he  effected 
the  sale  or  exchange  tbat  was  made  to 
Crabb,  and  that  tbe  customary  and  rea- 
sonable coAipensatlon   for    his     services 
amounted  to  5  per  cent,  on  the  first  91,000 
ot  the  consideration  for  tbe  sale,  and  2^ 
per  cent,  on  tbe  balance  of  tbe  considera- 
tion, and  tbat  the  agrgregate  commission 
was  9tit02ifor  which  sum  be  demands  judg- 
ment.   This  was  tbe  principal  matter  io 
controversy  on  the  trial  of  the  case.    The 
evidence  as  to  whether  tbe  defendant  was 
employed  to  make  a  sale  ot  tbe  property, 
and  whether  it  was  through  bis  efforts 
that  a  disposition  of  tbe  same  was  made, 
was  In  conflict.    The  defendant  sooght  to 
show  by  dealers  In  real  estate  tbat  there 
was  a  general  custom  at  Des  Moines  which 
established  tbe  commission  for  tbe  sale  of 
real  estate  at  5  per  cent,  of  tbe  first  91.000 
of  the  consideration,  and  2)j  per  OMit.  on 
tbe  residue.    The  evidence  upon  this  qoes- 
tlon  appears  to  have  been  quite  uniform 
tbat  the  above  rates  were  tbe  customaiy 
charges  ot  real-estate  agents.    But  there 
is  a  decided  conflict  in  the  evidence  as  to 
what  sum  should  be  the  basis  upon  which 
the  commission  should  be  computed.    In 
the  case  at  bar  the  plaintiff  claims  a  com- 
mission on  some  9SS,500  upon  an  exchange 
of  property,  and  the  property  itself  was 
of  very  little  more  valne  than  the  mort- 
gage upon  it   which    the -purchaser   as- 
sumed.   Tbe  evidence   leaves   it   In  very 
great  doubt  whether  there  was  any  usage 
which  tbe  parties  should  be  held  to  hare 
bad  In  contemplation   when   the  alleged 
contract  was  made.    The  court  instructed 
tbe  jury  that  if  they  found  that  there  was 
a  custom  it  was  necessary  that  it  should 
be  shown  that  tbe  plaintiff  had  knowledge 
ot  its  existence. .  It  is  claimed  by  counsel 
for  appellant  that  this  part  of  tbe  cbanre 
to  the  jury  was  erroneous,  because  the 
law  is  that  tbe  plaintiff  is  presumed  to 
have  knowledge  of  tbe  custom,  and  the 
burden  would  be  on  him  to  show  the  con- 
trary.   This  is  the  rule  where  the  custom 
is  so  general  and  well  established  that  all 
persons  dealing  In  the  business  should  be 
presumed  to  have  knowledge  of  it.    As  is 
said  In  Foye  v.  Leigh  ton.  22  N.  H.  75:  "It 
must  appear  to  be  so  well  settled,  so  uni- 
formly acted  upon,  and  of  so  long  a  con- 
tinuance as  to  raise  a  fair  presumption 
that  It  was  known  to  both  contracting 
parties,  and  that  they  contracted  in  refer- 
ence to  it,  and  In  contoriuity  with  It.* 
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See  2  Pars.  Ck>nt.  542,  648.  Applying  ttala 
role  to  the  facts  discIORed  In  evidence,  the 
inatroctions  under  conaideratioa  were 
not  prejudicial  to  the  defendant.  Indeed 
we  think  that  there  was  no  evidence  an- 
thorlziog  a  finding  that  any  cnatoin  ex- 
isted. As  we  have  pointed  out,  it  was  nn- 
certaln  what  the  alleged  usage  was,  and 
in  that  state  of  the  record  there  was  no 
presumption  that  the  plaintiff  had  any 
knowledge  npon  the  sabject,  and  no 
ground  for  holding  that  the  parties  con- 
tracted with  a  view  to  any  custom. 

2.  Thelease  contained  thetollowing  stip- 
ulation: "It  is  agreed  that  lessee  shall 
make  all  improvements  he  may  deem  nec- 
essary In  the  house  at  hla  own  expense, 
but  all  oatRide  and  permanent  improve- 
ments to  be  done  at  the  expense  of  the 
lessor,  and  costs  of  same  to  be  deducted 
from  the  accrued  rents."  The  defendant 
placed  a  beating  furnace  with  attach- 
ments In  the  house.  He  claims  that  the 
cost  of  the  same  should  be  deducted  from 
the  rent.  The  court  held  that,  the  furnace 
not  being  ontalde  thehouse.the  cost  there- 
of was  not  properly  chargeable  to  the 
plaintiff,  and  oral  evidence  offered  by  the 
defendant  in  connection  with  the  procur- 
ing of  the  famace  and  placing  it  in  the 
house  was  excluded.  In  our  opinion,  the 
ruling  of  the  court  is  correct.  Tlier»  is 
nothing  In  the  language  of  the  lease  which 
authorlies  parol  evidence  varying  or  ex- 
plaining Its  meaning.  It  plainly  provides 
that  improvements  in  the  bouse  deemed 
necessary  by  defendant  shall  be  done  at 
his  own  expense. 

3.  The  whole  costs  of  the  action  were 
taxed  to  the  defendant.  A  motion  of  the 
defendant  to  retax  the  costs,  and  make  an 
equitable  apportionment  thereof,  was 
overruled.  This  is  claimed  to  be  erro- 
neous. It  is  true  that  the  defendant  ad- 
mitted the  plaintiff's  claim,  and  that  the 
amount  thereof  was  rednced  to  some  ex- 
tent by  the  counter-claims  filed  by  the  de- 
fendant. But  it  appears  from  the  record 
that  nearly  the  whole  cost  of  the  trial  re- 
sulted from  the  attempt  to  establish  the 
claim  for  a  commission  for  effecting  a  sale 
of  the  property.  It  Is  quite  evident  from 
the  resnlt  of  the  trial  that  no  part  of  this 
claim  was  allowed  by  the  jury.  There 
were,  therefore,  no  facts  from  wblcb  the 
court  coald  makean  intelligent  apportion- 
ment of  the  costs.    The  Judgment  of  the 

'  district  court  is  affirmed. 


MOCl^AIK  V.  INCORPORATBD  TOWN  OF  OAB- 
DEN  OROTB. 

{Supreme  Court  cf  Iowa.  JTnne  9,  ISQl.f 
Bbibobs— Dbfsctb— Pboxim^tb  C^ubb. 
Defendant  maintained  a  bridge  12  feet 
wide,  with  side  rails  2}4  feet  high,  across  a  rail- 
road track.  Plaintiff  was  driving  across  the 
bridge  in  a  sleigh,  when  the  horse  fell  against 
the  rail,  which  Droke,  and  precipitated  norse, 
sleigh,  and  plaintiff  to  the  track  below.  The 
horse  was  dead— either  from  heart  disease  or 
from  choking  by  the  harness — when  he  fell. 
Seld  that,  even  if  there  was  a  defect  in  the 
bridge,  it  was  not  the  proximate  cause  of  plain- 
tiff's injury,  and  defendant  is  not  liable  therefor. 

Appeal  from  district  court,  Decatur  coun- 
ty; K.  C.  Henbt,  Judge. 


Action  to  recover  for  personal  injuries 
alleged  to  have  been  cauned  by  the  wrong 
of  defendant.  There  was  a  Judgment  In 
favor  of  defendant.    The  plaintiff  appeals. 

E.  W.  Curry  and  S.  A.  Oatea,  for  appel- 
lant. S.  H.  Amos  and  R.  L.  Partisb,  for 
appellee. 

Robinson,  J.  In  January,  1888,  defend- 
ant controlled  and  was  responsible  for  the 
condition  of  a  certain  bridge  over  a  rail- 
way within  its  territorial  limits.  The 
bridge  was  12  feet  wide,  provided  witb 
side  railings,  and  reached  by  means  of 
steep  approaches.  In  the  month  named 
one  Ira  Miller  Invited  plaintiff  and  another 
lady  to  take  a  slelgb-rlde  for  pleasure. 
The  invitation  was  accepted,  and  the  party 
started  in  a  cutter  drawn  by  one  horse. 
In  the  course  of  the  ride  they  attempted  to 
cross  the  bridge  described.  The  horse 
drew  the  cutter  with  Its  load  up  the  steep 
approach,  and  onto  the  bridge.  Wben  a 
part  of  the  way  over,  the  horse  suddenly 
fell  against  the  railing  on  one  side  of  the 
bridge,  broke  it  down,  and  dropped  off, 
drawing  with  him  the  cutter  and  its  lady 
occupants.  Plaintllf  fell  to  the  ground  be- 
low and  received  the  injuries  for  which  she 
seeks  to  recover  In  this  action.  She  claims 
that  the  defendant  was  negligent  in  main- 
taining a  bridge  of  Insufilclent  width.  In 
not  providing  it  with  sufficient  railings, 
and  in  (lermitting  It  to  be  need  without 
sufficient  railings.  Defendant  avers  that 
the  accident  occurred  without  fault  on  its 
part,  in  conseqoence  of  the  carelessness 
of  plaintiff  and  the  negligence  of  UUIer, 
and  insists  that  the  idleged  defects  in  the 
bridge  were  not  the  proximate  cause  of 
the  injuries  received  by  plalncllf.  After  the 
evidence  bad  been  sobmltted  on  the  part 
of  both  parties  the  court  sustained  a  mo- 
tion of  defendant  to  direct  the  Jury  to  re- 
turn a  verdict  In  its  favor.  A  verdict  was 
returned  in  favor  of  defendant  by  direc- 
tion of  the  court,  and  Judgment  was  ruu- 
dered  thereon.  The  first  ground  alleged 
in  the  motion  for  a  verdict  was  that  the 
evidence  showed  that  the  detects  alleged  in 
the  bridge  were  not  the  proximate  cause 
of  the  injury.  It  appears  without  con- 
tradiction that  there  was  snowabont  half 
way  up  the  approach  to  the  bridge,  and 
none  on  the  bridge.  The  horse  pulled 
steadily  and  without  apparent  difficulty 
in  going  onto  the  bridge,  fell  without 
warning  of  any  kind,  and  appears  to  have 
been  dead  when  he  fell.  Miller,  who  owned 
the  horse,  is  of  the  opinion  ,that  Its  death 
was  caused  by  heart  disease,  although  it 
may  have  been  choked  by  the  breast  har- 
ness in  which  it  was  pulling  at  the  time. 
To  entitle  plaintiff  to  recover  It  must  be 
shown  that  the  Injuries  of  which  she  com- 
plains were  the  natural  and  proximate  re- 
sult of  the  alleged  defects  in  the  bridge. 
West  V.  Ward,  77  Iowa,  824.  42  N.  W.  Rep. 
309,  and  cases  therein  cited.  Under  the 
evidence  submitted  we  do  not  think  that 
is  a  matter  about  wblcli  there  can  be  any 
controvei-sy.  The  horse  which  Miller  was 
driving  fell  because  It  was  diseased,  or  not 
properly  harnessed  and  driven  The  width 
of  the  bridge  and  the  condition  of  the  rail- 
ing had  nothing  to  do  with  its  fall  and 
death.    Had  it  not  fallen,  the   accident 
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would  not  bare  ocmrred.  The  railing  ot 
tbe  bridge  was  about  2%  feet  blgb,  and  It 
may  be  trae  that,  had  it  been  of  suiBcient 
height  and  atrenKth  to  bear  the  weight  of 
tbe  home,  the  accident  would  have  been 
avoided.  But  defendant  was  not  an  in- 
surer against  accidentB.  2  Dill.  Mua.  Corp. 
§  789;  Raymond  v.  City  of  Lowell,  8  CuBb, 
524.  It  was  its  duty  to  provide  for  the 
use  ot  the  bridge  in  the  aeual  manner,  and 
to  guard  against  ordinary  contingencies, 
or  those  which  might  be  reasonabl.r  ap- 
prehended. It  was  its  dnty  to  provide 
railings  of  sufficient  height  and  strength 
to  prevent  horses  and  other  animals  from 
walking  off  at  tbe  side,  and  to  resist  any 
weight  and  pressure  which  would  be  up- 
plied  under  ordinary  circnrostances ;  but 
it  was  not  its  duty  to  provide  a  railing 
which  would  successfnlly  resist  the  weight 
i)t  a  horse  of  .ordinary  else  precipitated 
suddenly  against  it.  It  is  said  that  if  the 
bridge  had  been  wider  the  hurse  might 
have  been  turned  when  it  was  diraovcred 
that  there  waA  no  snow  on  the  bridge,  bat 
there  is  no  evidence  to  Justify  the  claim 
that  the  horse  would  have  been  tamed 
ander  any  circumstances.  On  the  con- 
trary, it  Is  shown  tbat  Miller  knew  the 
bridge  was  bare  before  be  drove  onto  it. 
We  conclude  that  the  condition  of  the 
railing  and  the  narrowness  of  tbe  bridge 
were  not  the  proximate  cause  of  the  in- 
Jnries  sustained  bv  plaintiff.  See  De  Camp 
v.  Sioux  City,  74  Iowa,  892,  87  N.  W.  Rep. 
971;  Handelnn  v.  Railway  Co.,  72  Iowa, 
710,  82  N.  W.  Rep.  4;  Knapp  v.  Railway 
Co.,  65  Iowa,  98,  21  N.  W.  Rep.  198.  The 
case  ot  Houfe  v.  Town  of  Fnlton,  29  Wis. 
297,  Is  relied  upon  as  sustaining  the  claim 
of  appellant.  Tbe  facts  involved  in  that 
case  were  somewhat  similar  to  those  un- 
der consideration,  but  it  appears  tbat  the 
bridge  was  withont  a  railing,  and  tbat 
tbe  injury  might  not  have  occurred  had 
there  been  a  suitable  one.  Tbe  essentials 
ot  such  a  railing  were  not  considered,  and 
mnch  of  what  was  said  in  tbat  case  is  in 
harmony  with  conclaalons  we  have  an- 
nounced. We  find  It  unneceeaary  to  deter- 
mine some  of  the  questlonB  discussed  by 
connsel  tor  appellant,  since  the  one  deter- 
mined Is  controlling.  In  our  opinion,  tbe 
evidence  shows  without  conflict  tbat  de- 
ttondant  Is  not  liable  tor  the  inlnrfes  sus- 
tained by  plaintiff,  and  tbe  case  was  prop- 
erly taken  from  the  Jury.    Affirmed. 


Hmtt  V.  Miller. 
(Supreme  Court  of  lotoo.    June  3, 1891.) 

RbPLBVIN — CODHTBR-C];.AIir. 

A  father,  80  yearn  old,  divided  his  entire 
property,  conaistiDK  of  money,  notes,  and  securi- 
ties, among  his  7  oEildren.  In  one  of  several  ao- 
tions  brought  by  his  administrator  against  each 
of  the  children  to  set  aside  such  distribntlon  as 
obtained  by  undue  Inflaence,  and  to  recover  the 
speciflo  personal  property,  a  cross-petition  set 
out  the  facts,  and  denied  undue  influence,  and 
asked  tbat  the  case  be  consolidated  witti  another 
like  case  against  another  ot  the  heirs,  that  equi^ 
take  jurisdiction  of  the  controversy,  that  plain- 
tiil's  title  be  quieted,  and  that  defendant  be  for- 
ever enjoined  from  disputing  the  validity  of  such 
division.  Held,  that  the  cross-petition  was  a 
coubter-elaim  within  Code  Iowa,  J  82%,  provid- 
ing tbat  in  actions  for  the  recovery  of  speciflo 


personal  property  no  connter-olalm  slisll  be  al- 
lowed, and  a  demnrrer  thereto  was  properly  sns 
tained.    Affirming  47  N.  W.  Rep.  1011. 

On  rehearing. 

Granger,  J.    It  Is  perhaps  due  tbat  one 
point  presented  by  a  petition  for  rehear- 
ing should  receive  notice  in  an  additional 
opinion.    In  tbe  flrst  division  uf  the  opin- 
ion it  is  held  that  the  cross-petition,  to 
which  a  demurrer  was  sustained,  presented 
a  counter-claim.    The  correctness  of  tbe 
holding  is  vigorously  assailed,  and,  aa  an- 
thority  against  the  holding,   we  are  re- 
ferred to  Stuart  V.  HincH,  33  Iowa,  (X); 
Burroughs  v.  McLaln,37  Iowa,  189;  Walk- 
er V.  Land  Co..  e«  Iowa.  761,  24  N.  W.  Rep. 
563;  Kavaleir  v.  Macbula,  77  Iowa,  121.41 
N.  W.  Rep.  590;  and  Haywood  v.  Seeber, 
61  I«iwa,  576,  16  N.  W.  Rep.  727.    These 
cases.  In  the  main,  hold  to  a  rule  like  this: 
That  where  facts  pleaded  are  Intended  afi 
defensive  matter  only,  but  a  relief  Is  asked 
which  such  defensive  tacts  would  author- 
ise. It  win  not  be  regarded  as  a  counter- 
claim.   In  most.  If  not  ail,  of  sucb  cases. 
It  win  appear,  npon  examination,  that 
the  relief  asked  would  result,  by  legal  op- 
eration, as  well  withont  as  with  the  prayer 
for  relief.    In  none  ot  tbe  cases  referred  to 
does  it  appear  that  a  counter-claim  was 
Intended,  which  Is  not  true  of  the  case  at 
bar.    In  view  of  our  statute,  we  need  not 
consider  the  technical  definition   of  tbe 
terms    "coauter"    and    "counter-claim." 
An  amendment' to  the  answer  is  entitled 
"Additional  answer  and  cross -petition.'' 
Flaln  tiff's  petition  in  this  case  seeks  re- 
covery  from    the   defendant   because   be 
obtained   the   property  from    Samuel  J. 
Miller  when  he  was  in  such  a  condition  of 
miud  that  he  was  inrapacitated  to  con- 
tract  or  transact  business.    The  croso- 
petltlon  Is  too  lengthy  to  reproduce  In  an 
opinion,  without  a  mure  urgent  demand 
than  appears  here,  bat  It  Is  there  claimed 
that,  "even  thoogb  It  ebonld   be  found 
that  tbe  dened«it  was  not  at  the  time  of 
said  division  of  sound  mind,  or  that  the 
division  was  made  by  reason  of  undue  In- 
flaence," sclU,  because  of  other  facts  that 
are   recited    in    the  cross-petition.   It    Is 
claimed  tbe  defendant  shunld   have  tbe 
title  confirmed  In  him.  and  to  that  end 
have  the  cause  consolitlated  with  other 
causes,  in  wblch  this  defendant  is  not  a 
party,  and  tbe  canse.  when  consolidated, 
tried  by  equitable  proceedings,  and  tbe 
title  ot  other  property  determined  against 
tbe  plaintiff.    Thus  tbe  cross-petltlnn  not 
only  seeks  to  change  the  kind  ot  action, 
but  the  parties  and  the  subject-matter  of 
tbe  action,  and  tbe  judgment  sought  la  one 
that  could  not  be  obtained  under  a  merely 
defensi  ve  plea.   The  prayer  asks  an  adj  adi- 
cation  on  the  cross-petition,  while  the  an- 
swer In  other  parts  and  respects  pleads 
defensive  matter.    It  is  not  the  office  of  a 
cross-petition  to  plead  defensive  matter, 
but  to    present   a  cross-demand.    Uuder 
the  revieion,  a  cross-demand   was  recog- 
nized, and  was  new  matter  pleaded  by  the 
defendant  against  the   plaintiff,  and  on 
which  the  defendant  might  have  brought 
an  action  when  the  suit  was  commenced. 
Revision,  §  2891.    If  the  cross-petition  pre- 
sents a  cause  of  action, — which  we  may 
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asaume,— It  la  an  action  that  defendant 
itilKht  have  broasbt  against  plaintiff,  in- 
dependeut  of  this  suit,  to  settle  tbe  title 
to  tbe  property  asainBt  his  claim  to  it  as 
administrator.  Tbe  section  ol  tbe  Kevls- 
lon,  hy  which  certain  facts  constitute  a 
cross-demand,  is  copied  into  tbe  claim. 
Code.  §  26.58.  Tbe  cross-petition  is,  both  In 
name  and  sabstance,  something  more  than 
a  defensive  plea.  It  presents  a  cross-de- 
mand, and  a  cross-demand,  under  tbe 
Code,  is  a  counter-claim.  A  connter-clalm 
cannot  lie  pleaded  to  an  action  of  this 
kind.  Tbe  petition  for  a  r^earing  is  over- 
ruled. 


Cannon  ▼.  Nelson. 

(SuprenM  Court  qf  lowck.    June  2, 1B91.) 

Rits  AnnrsicATi.— AoTiox  bt  Codstt— Ixhabr- 

ANTB. 

A  new  coanty  wm  omnlzed  out  of  part  of 
the  territory  of  another,  and  the  former  sued  tbe 
latter  to  determine  wbloh  had  the  rigbt  to  col- 
lect taxes  assessed  by  the  old  coanty  against  the 
land  which  had  since  been  included  In  the  new 
county.  There  nras  a  final  Judgment  in  favor  of 
tbe  new  county,  from  whiob  no  appeal  was  taken. 
H^d,  that  an  inhabitant  of  the  new  coanty  was 
estopped  by  this  Judgment  to  contend  that  a  sale  of 
his  wnd  by  the  new  county  for  the  payment  of 
such  taxes  was  without  authority. 

Appeal  from  district  coart,  Sioax  coan- 
ty;  C.  H.  Liswis,  Jadge. 

Action  to  qolet  title.  On  or  abont  tbe 
14th  day  of  November,  1860,  the  treasurer 
of  Sioux  county  sold  the  land  in  question 
for  the  taxes  for  1868  and  1869.  and  the 
plaintiff's  title-deed  is  baaed  opon  such 
sale.  The  county  of  Sioux  was  organlxed 
on  the  26th  day  of  January,  1860,  and  tbe 
territory  comprising  the  coanty  was,  be- 
fore that  date,  attached,  for  revenue,  elec- 
tion, and  tndtclal  purposes,  to  the  county 
of  Woodbury,  and  the  taxes  for  the  years 
1858  and  1856  were  assessed  and  levied  by 
tbe  proper  officers  of  Woodbury  county, 
and  it  la  said  by  defendant  that,  these  facta 
invalidate  tbe  sale  and  deed  on  which 
plaintiff  relies.  The  plain  tiff,  in  reply,  and 
by  way  of  estoppel,  says  that  in  August, 
1860,  Sionx  county  brought  an  action 
against  Woodbury  county,  and  tbe  coanty 
Judge  thereof,  in  the  district  court  of  the 
latter  coanty,  wherein  was  presented  the 
Issue  of  tbe  right  of  Sionx  county  to  col- 
lect and  receive  the  taxes  levied  for  tbe 
years  1868  and  1869,  on  the  land  situated 
in  Sioux  coanty :  that,  upon  the  trial  of 
sneb  issue,  the  district  court  made  the  fol- 
lowing findings  and  Judgment  entry: 
"Now  come  the  said  parties,  and  submit 
this  cause  to  the  court  upon  an  agreed 
state  of  facts,  and,  after  due  consideration, 
tbe  court  finds  that  tbe  plaintiff  is  entitled 
to  the  taxes  levied  upon  property  In  Sioux 
county  by  defendant  for  tbe  years  1868 
and  1)869.  and  remaining  delinquent  and 
unpaid  the  28tb  day  of  April,  1860,  and  is 
entitled  to  collect  the  same ;  and  for  that 
purpose  said  plaintiff  is  entitled  to  a  copy 
of  the  tax-list  of  1868  and  1869  for  said 
Sionx  county,  which  remained  nncuUected 
on  tbe  38tb  day  of  April.  I860.  It  la  there- 
fore ordered  that  tbe  treasurer  of  said  de- 
fendant make  oat  and  deliver  to  the 
county  Judge  of  said  Sionx  coanty  a  true 
copy  of  tbe  tax-list  of  1868  and  1859, 'for 


said  county  of  Bioox,  which  remained  un- 
collected on  the  28th  day  of  April,  1860; 
and  it  Is  further  decided  that  the  defend- 
ant is  entitled  to  the  sum  of  one  hundred 
and  fifty  dollars  for  ber  reasonable  ex- 
penses for  making  said  copies  and  other 
services  performed  about  said  copies  of 
said  tax-list;  and  it  is  also  ordered  that, 
from  and  after  this  date,  the  defendant 
shall  be  enjoined  and  restrained  from  the 
farther  collection  of  said  taxes;  and  it  is 
farther  considered  that  the  said  defendant 
recover  of  said  plaintiff  the  said  nam  of 
one  hundred  and  fifty  dollars,  and  also 
the  costs  of  this  suit,  taxed  at  five  dollars. 
Read,  approved,  and  signed  in  open  court. 
A.  W.  Hdbbaro,  Judge  of  4th  Dist.  of 
Iowa.  "*  The  district  court.  In  the  case  at 
bar,  sustttined  tbe  plea  of  estoppel,  and 
gave  tbe  Judgment  for  plaintiff  according- 
ly, from  which  tbe  defendant  appealed. 

Wat.  Hutcbinaon  and  P.  R.  Struble,  for 
appellant.  Pitta  A  Keaney  and  if. T.Bfted, 
for  appellee. 

Gbanobb.  J.  We  are  to  inquire  as  to  the 
effect  on  these  parties  of  tbe  final  decree  In 
the  case  of  Sionx  County  v.  Woodbury 
Coanty.  Ttae  decree  was  entered  after  the 
assessment  and  levy  of  the  taxes  in  ques- 
tion, and  before  their  collection.  The  issue 
§  resented  was  as  to  tbe  legal  rigbt  of 
lonx  county  to  receive  and  collect  such 
taxes,  being  taxes  on  the  land  then  em- 
braced within  its  boandaries.  Tbe  Isaue 
was  important  to  tbe  citisens  and  tax- 
payers of  the  respective  coontles,— In  fact, 
it  may  be  assumed  that  every  citizen  and 
tax-payer  bad  a  direct  interest  in  the  re- 
sult. The  counties,  because  of  their  direct 
and  also  representative  interests,  were 
proper  parties  to  the  legal  determination 
of  such  a  question.  The  decree,  final  be- 
cnose  not  appealed  from,  gave  to  Sioux 
county  the  right  to  receive  and  collect  the 
taxes,  and  enjoined  Woodbury  county 
from  so  doing.  In  pursuance  of  this  de- 
cree, and  to  aid  the  collection  of  the  taxes, 
the  sale  In  question  was  made  by  tbe 
treasurer  of  Sioux  county.  With  tbe  cor- 
rectness of  that  Judgment,  as  an  inter- 
pretation of  tbe  law,  we  have  nothing  to 
do.  The  court  having  jurisdiction  of  tbe 
subject-matter  and  the  parties,  its  judg- 
ment Is  conclusive  and  binding  on  them 
and  tbelr  privies,  when  properly  invoked. 
The  query  Is  submitted  by  appellant  In 
argument,  "  How  could  the  authorities  of 
Woodbury  county  pass  to  the  treasurer 
of  Sioux  county  the  power  and  jurisdiction 
to  sell  defendant's  land?"  and  appellant 
says:  "  We  deny  that  it  could  do  it  under 
any  circumstances,  even  if  the  owner  of 
the  land  had  been  a  party  to  the  suit,  be- 
cause the  question  involved  Is  not  one  of 
property,  but  one  of  jurisdiction  and 
power."  This  query  and  statement  quite 
fairly  presents  points  for  considerntlon. 
It  is  unquestioned  that  the  law  gave  to 
either  the  treasurer  of  Woodbury  or  Sloax 
counties  the  authority  to  sell  this  land  for 
the  taxes.  The  counties  differed  In  tbelr 
jndgroenta  as  to  which  treasurer  poasessed 
the  authority,  and  by  an  Isaae  properly 
presented  the  court  determined  the  ques- 
tion. To  our  minds,  such  a  judgment, 
when  final,  Is  as  conclusive  upon  tbe  par- 
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ties  as  If  the  Issue  Involved  tbe  oimentalp 
uf  property.  Home  qaestions  In  arKoment 
by  appellant  Indicate  a  confuBion  or  mis- 
conception as  to  the  proper  functions  ot 
the  legislative  and  judicial  departments, 
as  co-ordinate  branches  of  the  state  gov- 
ernment, and  the  effect  of  iadlcial  deteiv 
minatlons.  The  coart  by  Its  decree  did 
not  attempt  to  "make  law, "  but  to  de- 
clare It,  which  act  involves  a  liability  to 
err;  but  the  judgment,  because  of  that,  is 
no  less  conclusive  when  final.  That  the 
judgment  in  the  case  of  Sioux  County  v. 
Woodbury  County  is  conclusive  uoon  the 
parties  to  this  case  and  their  privies  is 
settled  by  the  holdings  in  Clark  v.  Wolf. 
29  Iowa,  197,  and  Lyman  v.  Farts,  &8 
Iowa,  498,  5N.  W.  Bep.  621.  These  cases 
sustain  tlie  rule  that  a  judgment  against 
a  county  or  its  legal  representatives,  in  a 
matter  of  general  interest  to  all  the  people 
thereof, — as  one  respecting  the  levy  and  col- 
lection of  a  tax,— is  bluding  not  only  on 
the  official  representatives  of  the  county 
named  in  the  proceeding  as  defendants, 
but  upon  all  the  cltisens  thereof,  thougli 
not  made  parties  defendant  by  name.  It 
is  claimed  that  the  case  is  controlled 
byHllliard  v.  Griffin,  72  Iowa,  832,  88  N. 
W.  Rep.  166.  We  refer,  in  this  connection, 
tn  Pitts  V.  I^ewlB,  riowa,)  46  N.  W.  Bep. 
739.  and  Ellsworth  v.  Nelson,  Id.  740,  both 
of  which  are  decided  on  the  authority  of 
HilllcLTd  V.  Griffin.  It  will  be  observed 
that  this  case  is  determined  on  altogether 
a  different  state  of  facts.  It  is  not  enough 
to  say  tliat  the  same  facts  could  baveboen 
pleaded  with  like  effect  in  all  or  any  of 
these  cases.  The  adjudication,  upf>n  which 
reliance  is  had  In  this  case  as  an  estoppel, 
was  not  pleaded  in  those  cases,  and  they 
were  decided  without  reference  to  that 
fact.  Courts  in  one  case  do  not  take  ju- 
dicial notice  of  the  records  of  another 
case.  Enix  v.  Miller,  54  Iowa,  561.  6  N.  W. 
Rep.  722.  This  case  is  distingulshalile  from 
those  because  of  the  adjudication  pleaded. 
It  is  insisted  and  argued  by  appellant, 
and  much  importance  is  attached  to  the 
fact,  that  the  courts  take  judicial  notice 
of  the  date  ot  the  organisation  of  coun- 
ties. That  courts  do  take  such  notice  is 
seti^led  in  Pitts  v.  Lewis  and  Ellsworth  v. 
Nelson,  supra,  but  the  fact  is  not  of  con- 
trolling Importance  in  this  ease,  because 
of  the  effect  of  the  judicial  determination 
between  the  counties.  The  judgment  of 
the  district  court  is  affirmed. 


Lemp  v.  F01.LRRTON,  Hberifi. 

(Supreme  Court  qT  Towo.    J'une  1, 1891.) 

IlTTOZIOATIllS  LiqUOBS  —  IHTBB8TA.TB  COMMXRCB — 
SbiZUBB  BT  SbABOB-WaKBABT — JUSTIOB  JUBIB- 
DIOTION — RkPLBVIN. 

1.  A  car-load  ot  beer  shipped  into  Iowa  by  a 
Don-resideot,  and  tbere  seized  in  the  original 
packacfes  by  virtue  of  a  search-warrant  Issued  by 
a  justloe  of  the  peace  under  Code  Iowa,  §  ISM, 
and  charging  that  It  belonged  to  certain  residents, 
was  rightfnllT  in  the  sheriff's  possession  pending 
the  justice's  determination  as  to  a  forfeiture,  and 
could  not  be  replevied  from  him. 

3.  After  replevying  the  goods,  the  owner  en- 
tered an  appearance  In  the  seizure  c^se.  The 
justice  continued  the  case  pending  the  replevin 
suit,  and  finally  rendered  judgment  against  the 
owner  in  such  case.    Held,  that  the  question  as 


to  the  rii^t  o<  the  court  to  grant  ■uoh  co&tlnnanoe 
cannot  oi  raised  la  the  replevin  snlt 

Appeal  from  district  court,  Des  Moines 
county;  Cbarlbb  H.  Phklps,  Judge. 

Action  to  recover  the  possession  of  spe- 
dflc  personal  property.  By  direction  of 
the  court,  the  jury' returned  a  verdict  in 
favor  of  plaintiff,  and  judgment  was  ren- 
dered thereon.    The  defendant  appeals. 

Newman  A  Blake,  for  appellant.  8.  L. 
Ql&agow,  for  appellee. 

Robinson.  J.  In  the  year  1889  plaintiff 
was  a  brewer,  engaged  in  business  in  St. 
Louis.  In  May  of  that  year  be  shipped 
from  St.  Louis  to  Burlington,  consigned 
to  himself,  a  car-load  of  beer.  His  agents 
at  Burlington  were  Werthmueller  &  Ende. 
After  the  car  containing  the  beer  had  been 
placed  on  a  side  track  at  Burlington,  it 
was  opened  by  the  agents  named,  but  on 
the  16th  day  of  May, -before  the  beer  had 
been  removed,  and  whQe  It  was  in  the 
orlidnal  casks  in  which  it  had  been  nhipped, 
a  part  of  it,  including  that  in  con  trovensy, 
was  seised  by  the  defendant,  as  sheriff,  by 
virtue  of  a  search-warrant  issued  under 
the  provisions  of  section  1644  of  the  Code. 
The  iuforniaton  on  which  the  search-war- 
rant was  issued  charged  that  the  intoxi- 
cating liquors  which  it  described  were 
owned  by  Werthmudler  &  Ende.  After  de- 
fendant made  bis  return  un  the  search-war. 
rant,  the  Jnstlce  ot  the  peace  who  had 
Issnedltcaused  notice  to  be  given  to  Werth- 
mu^er  &  Ende,  and  to  all  others  whom  It 
might  concern,  to  appear  at  his  office  on 
the  24th  day  of  May,  to  show  cause, if  any 
they  had,  why  tbe  liquors  seised  should 
not  be  forfeited.  On  the  day  fixed  for  tbe 
hearing  plaintiff  appeared  In  tbe  Justice's 
court,  and  filed  a  pleading,  in  wbich  be 
alleged  that  he  was  tbeowuer  ot  theprop- 
erty  in  controversy;  that  it  was  shipped 
from  Missouri  to  Iowa,  and  seised  by  tbe 
aberiff  while  in  the  original  packages,  and 
before  it  had  been  delivered  by  the  railway 
company ;  that  it  had  not  been  sold,  nor 
kept  for  sale,  in  violation  of  the  laws  of 
Iowa.  On  tbe  16th  day  of  May  this  action 
was  commenced,  and  tbe  property  in  con- 
trovemy  '«-as  surrendered  to  the  coroner. 
Atter  tbe  plaintiff  in  this  action  had  filed 
the  pleading  described  In  justice's  court, 
the  state  moved  for  a  eoutlnuance,  and 
as  ground  for  the  motion  showed  tbat 
this  action  bad  been  commenced,  and  that 
the  propert.v  seised  by  the  sheriff  under 
the  search -warrant  had  been  taken  from 
blm  and  was  not  nt  that  time  under  bis 
control,  nor  subject  to  the  order  of  the 
court.  Thecourt  thereupon  sustained  the 
application,  and  continued  tbe  case  until 
November  6, 1889,  "to  enable  the  district 
court  to  make  some  adjudication  in  tbe 
replevin  suit."  It  was  further  ordered 
tbat,  if  tbe  suit  should  be  still  pending  at 
tbe  date  to  which  the  cause  was  contin- 
ued, then  it  should  be  subject  to  a  further 
continuance,  on  the  request  ot  the  state. 
On  the  5th  day  of  November,  1889,  the 
cause  was  continued  to  the  next  day  by 
the  justice,  on  account  of  the  general  elec- 
tion. On  the  6th  day  of  November,  tbere 
being  no  appearance  by  the  claimants, 
the  property  in  controversy  was  ad- 
judged to  be  forfeited.    When  the  coroner 
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attempted  to  serve  the  writ  -of  replevin, 
the  8heriB  at  flrat  rafosed  to  enrrender  tbe 
property.  Tbereopon  an  application  was 
made  to  tbe  court  Irom  wbich  the  order 
leaned,  which  recited  the  retusal  of  the 
Bherilt  and  asked  that  he  be  required  to 
Hhuw  cause  why  he  should  not  bo  punished 
tor  contempt.  Tbe  court  upon  tbatappii- 
catlon  ordered  the  sheriff  forthwith  to  de- 
liver to  the  coroner  the  property  In  con- 
troversy, and  that  order  was  obeyed. 
The  defendant  asked  the  court,  by  motion, 
to  cancel  that  order,  bat  the  motion  was 
overruled.  In  September,  1889,  thedefend- 
ant  filed  his  answer.  In  January,  1890. 
the  plaintiff  filed  a  reply,  and  the  trial  of 
the  cause  wascommenced  toa  jury.  After 
all  the  evidence  bad  been  introduced,  the 
defendant  asked  tbe  court  to  direct  the 
jury  to  return  a  verdict  for  him,  but  was 
refused.  Tbe  court  then,  upon  Its  own 
motion,  instructed  tbe  Jury  to  return  a 
verdictfor  plaintiff,  which  was  done. 

1.  The  plaintiff  contends  that  the  law 
undor  which  tbe  seixure  was  made  by  de- 
fendant is  unconstitutional,  and  relies 
upon  tbe  case  of  Leisy  v.  Hardin,  185  U. 
S.  100, 10  Sup.  Ct.  Rep.  681,  as  sustalnioe 
his  claim.  In  that  case  the  supreme  court 
of  the  United  States  held  that  a  citizen  of 
one  state  has  a  right  to  import  intoxicat- 
ing liquorintoanotherstate,  and  there  sell 
it  In  original  packages,  notwithstanding 
a  prohibition  of  the  statutes  of  tbe  state 
into  which  the  liquor  was  imported,  nnd 
in  which  it  was  sold.  So  far  as  snch  stat- 
utes prohibit  transactions  of  that  kind, 
they  were  field  to  be  in  conflict  with  the 
constitution  of  the  United  States,  and 
therefore  void.  But  it  was  not  held  that 
a  state  may  not  enforce  its  pollen  regula- 
tions against  traffic  in  liquor  which  is  not 
in  the  nature  ut  Interetate  commerce. 
The  state  has  the  right  to  enfo^re  sucb 
regulations,  and  one  of  the  means  pro- 
vided Is  a  proceeding  by  search-warrant, 
such  as  was  adopted  in  regard  to  the 
liqnor  In  controversy.  It  may  be  conced- 
ed that  such  llqaor  was  prohibited  from 
forfeltare  by  reason  of  the  rule  announced 
In  tbe  I,eisy  Case,  and  that  upon  tbe  final 
hearing  before  the  fustire  It  should  have 
been  restored  to  plaintiff.  Bat  the  object 
of  the  proceedlns  was  to  ascertain  if  a 
law  of  thfr  state  was  being  violated,  not 
to  declare  forfeited  property  which  was 
not  subject  to  Its  provisions.  In  sucb  a 
case,  if  ttie  court  errs,  the  party  aggrieved 
has  the  right  of  appeal.  The  proceeding 
cannot,  however,  be  ignored  nor  treated 
as  a  nullity.  It  is  a  duly  constituted 
means  of  ascertaining  and  determining' 
the  rights  of  the  respective  parties  In  In- 
terest, including  the  right  of  the  ownrr  of 
the  property  to  claim  it  as  exempt  from 
tbe  operation  of  tbe  state  laws,  and  the 
decision  of  the  court  is  binding,  as  in 
otlier  cases.  It  follows  from  what  we 
have  said  that  the  search  warrant  was 
properly  issued,  and  the  property  in  con- 
troversy was  rightfully  In  the  hands  of  tbe 
defendant  when  this  action  was  com- 
menced and  the  writ  of  replevin  was  is- 
sued. It  was  said  In  Funk  v.  Israel,  5 
Iowa,  450,  that  liquors  seized  by  virtue  of 
a  search-warrant  iHSuedundera  statute 
substantially  the  same  as  section  1544  of 


the  Code  could  not  be  replevied.  That  de- 
cision was  approved  in  State  v.  Harris,  !)8 
Iowa,  346.  It  was  said  in  the  case  last 
cited  that  the  writ  of  replevin  was  not  a 
lawful  process  for  taking  property  from 
tbe  possession  of  an  officer  rightfully  hold- 
ing it,  under  a  writ  properly  issued  in  a 
criminal  proceeding.  We  conclude  that 
the  writ  (rf  replevin  was  wrongfully  sued 
out  in  this  case,  and  that  the  court  had 
no  power  to  cure  tbe  defect  .by  ordering 
the  sheriff  to  deliver  the  property  In  ques- 
tion to  the  coroner. 

2.  It  is  urged  that  the  action  of  the  jus- 
tice in  continuing  the  proceedings  in  con- 
nection with  tbe  search-warrant  from  May 
24  to  November  5, 1889,  was  unantborlsed, 
and  that  by  so  doing  he  lost  jurisdiction 
of  the  case.  When  this  action  was  com- 
menced, tbe  justice's  court  bad  Jurisdiction 
of  the  pro[>erty  in  controversy.  It  was 
in  the  custody  of  the  law,  subject  to  the 
further  order  of  that  court.  The  proceed- 
ings of  that  court  were  entirely  regular, 
until  after  plaintiff  had  appeared  and 
pleaded.  When  be  entered  bis  appearance. 
The  court  had  complete  Jurisdiction  of  both 
tbe  person  and  property  of  the  plaintiff  in 
this  action.  If  It  exceeded  Its  jurisdiction 
In  granting  the  continuance  demanded, 
tbe  plaintiff  had  an  appropriate  remedy 
for  correcting  the  error  by  direct  proceed- 
ings. We  cannot  in  this  action  inquire 
into  that  question.  In  our  opinion,  on 
the  undisputed  evidence,  the  motion  of  de- 
fendant for  a  verdict  in  his  favor  should 
have  been  sustained. 

8.  Tbe  petition  alleges  that  tbe  value  oi 
the  property  in  controversy  is  f  200.  Tbe 
answer  alleges  that  it  is  worth  more  than 
that  sum.  On  the  trial  defendant  conced- 
ed that  it  was  of  the  value  alleged  In  tbe 
petition.  Evidence  was  given  on  behalf 
of  plaintiff  to  the  same  effect.  The  de- 
fendant, in  bis  motion  for  a  verdict,  asked 
that  the  value  of  tbe  property  be  fixed 
**  at  the  sum  testified  to. "  Since  there  was 
practically  no  dispute  as  to  tbe  value,  de- 
fendant wasentitled  to  Judgment  for  f 200. 
The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with 
directions  to  that  court  to  render  Judg- 
ment In  favor  of  defendant  for  the  amount 
stated,  with  interest  thereon  at  6  per  cent, 
per  annum  from  the  date  of  its  former 
Judgment,  and  costs. 


Berkshire  v.  Peterson. 
(SuprerM  Court  of  louxt.    Jose  2,  1691.) 

DaVDS— CAXOSUiATION— Fkaud. 

Plaintiff  tXBded  hia  home,  worth  tl,000,  to 
defendant  tu  •  fturm,  whloh  be  repreaented  to  be 
worth  l%800,  there  being  a  mortgage  on  it  for 
(1,050.  Theoontraotpronded  tbatplaintiflshould 
inspect  the  land  before  the  deal  nras  closed,  bat, 
being  desirous  of  saving  time,  lie  executed  ttie 
deed  first,  leaving  it  with  defendant's  attomey^ 
who  recorded  it,  and  then  went  to  look  at  the 
farm.  It  was  not  of  the  kind  represented,  and 
not  worth  over  9500.  Plaintiff  testified  that  he 
did  not  consent  to  his  deed  taking  effect  before 
he  examined  the  land,  and  understood  that  it  was 
not  to  do  so.  MeiA,  that  tbe  deed  should  be 
rescinded. 

Appeal  from  district  court,  Polk  coun- 
ty; JosiAH  Given,  Judge. 
Action  in  chancery  to  rescind  a  deed  on 
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the  ground  ttiat  Ita  ezecntion  was  aeenred 
throniirh  fraadnlent  and  false  rapreaenta- 
tlons  aa  to  the  ralne  of  land  traded  to 
plaintin  by  defendant  for  the  lot  conveyed 
In  the  deed.  There  was  a  decree  diamlsii- 
tng  plaintiff's  petition.  He  now  appeals 
to  this  coort. 

Ira  W.  ABdersoa, ior  appellant.  Maey  A 
Sweeaey  and  Joha  A.  Call,  for  appellee. 

Beck,  C  J.  1.  The  defendant  owned 
an  nnlncnmbered  boose  and  lot  In  Des 
Moines,  occnpled  by  him  and  his  family, 
and  worth  f  1,000,  as  a  home.  The  defend- 
ant owned  an  8U-acre  tract  of  land  in  Jas- 
per connty,  np<)n  which  was  a  mortgage 
for  fl,U50.  The  defendant  represented 
that  his  land  was  worth  92,500,  and  adapt- 
ed to  farming  and  the  ases  of  a  home.  He 
stated  that  he  had  not  seen  the  land,  and 
that  he  bad  paid  f  2,500  tor  It  In  trade. 
The  plaintiff  was  desirous  of  obtaining  a 
borne  in  the  country,  and  finally  bar- 
gained with  defendant  to  give  his  Des 
Moines  hoose  and  lotfor  the  land,  and  as- 
sume the  payment  of  the  Incumbrance  of 
f  1,050.  A  written  contract  to  this  effect 
was  prepared  and  signed  by  the  parties. 
The  understanding  between  the  parties 
was  that  plaintiff,  before  execntlng  the 
deed  and  closing  the  transaction,  should 
have  an  abstract  of  title,  and  should  see 
and  Inspect  the  land.  The  evidence  shows 
that  plaintiff,  who  was  a  plasterer,  had 
entered  Into  a  contract  for  work,  and  was 
anxious  not  to  lose  time  from  his  employ- 
ment, and  for  this  reason  proposed  that  the 
matter  should  he  closed  up  without  delay. 
He  therefore  proposed  that  the  deeds  be 
executed,  and  that  he  would  go  that  very 
day  to  see  that  land.  Me  waived  Inspec- 
tion of  the  abstract,  accepting  the  defend- 
ant's statements  as  to  Its  effect.  They 
went  to  the  oflSce  of  defendant's  lawyers, 
bad  deeds  prepared  and  executed,  surren- 
dered the  written  contract,  which  was  de- 
stroyed, each  party  paying  tees  to  the 
lawyer  for  recording.  Thereupon  plain- 
tiff left  the  ofBce,  and  went  to  see  the  land, 
which  was  about  26  miles  from  Des 
Moines.  This  was  what  was  done.  The 
lawyer  understood  that  the  deeds  were  to 
be  recorded  and  sent  them  to  the  proper 
offices  for  that  purpose.  Plaintiff  testlBes 
that  be  did  not  direct  the  recording  of  the 
deeds,  nor  did  he  assent  to  the  delivery 
of  the  deed,  so  as  to  make  it  effective,  but 
that  he  understood  the  transaction  to  be 
that  the  trade  should  not  be  completed 
nn til  be  saw  the  land  and  found  it  to  be 
of  the  character  represented.  He  is  posi- 
tive in  the  statement  that  he  did  not  as- 
sent to  the  passing  of  the  title,  and  that 
he  understood  that  should  not  be  done  un- 
til he  had  seen  and  approved  the  land. 
He  Is  contradlctod  by  the  defendant.  The 
^lawyer,  while  not  stating  that  plaintiff 
assented  to  the  dell  very  of  the  deed  so  as  to 
make  it  effective,  understood  that  was  the 
purpose  of  the  parties.  We  reach  the  very 
satisfactory  conclusion  that  plaintiff  did 
not  assent  to  the  delivery  of  the  dee<4  In 
the  technical  sense,  which  made  It  effective 
as  a  conveyance,  that  he  did  not  Intend 


the  title  sbonid  pass  ontll  be  bad  exam- 
ined the  land  and  approved  It  ns  eorrv- 
spondlng  with  defendant's  reproHenta- 
tions.  Plaintiff  clearly  appears  to  be  Inex- 
perienced In  business:  lgnorant.tfnotduU: 
and,  as  honest  men  of  that  class  always 
are,  confiding,  and  the  ready  vletlm  for  a 
sharper.  Defendant  appears  capable  and 
awake  to  bis  own  IntMVSt.  The  conclu- 
sion we  have  stated  as  to  plain  tliTs  un- 
derstanding of  the  contract  is  supported 
by  admlsRlons  made  by  defendant  after 
plaintiff  returned  from  the  land,  to  the 
effect  that  the  trade  had  not  been  consum- 
mated, had  fallen  through,  because  plain- 
tiff did  not  approve  the  land,  and  that  ir 
was  made  subject  to  this  condition.  De- 
fendant admits  these  statements,  bat  ac- 
counts tor  them  by  declaring  that  be  was 
requested  by  plaintiff  to  make  them, In  or- 
der to  cheat  an  agent  who  had  a  contract 
for  commission  for  making  the  trade.  His 
denial  and  explanation  surely  tend  to  im- 
pair his  credibility.  Plaintiff's  story  is  In 
the  manner  of  a  plain,  confiding,  dull,  and 
honest  man.  We  accept  it  as  entitled  to 
more  credit  than  the  unnatural,  unreason- 
able evidence  of  defendant. 

2.  Plaintiff,  upon  visltlngand  Inspecting 
the  land,  found  that  one  end  of  it  was  a 
worthless  sand-bank,  the  other  a  swamp, 
with  about  20  acres  In  the  middle  fit  for 
cultivation:  and  the  whole  tract  was 
worth  fonr  or  five  hundred  dollars.  Weare 
clear  In  the  opinion  that  plaintiff  did  not 
assent  to  the  title  passing  by  the  delivery 
of  the  deed,  so  as  to  have  that  effect,  until 
he  had  seen  and  was  satisfied  with  the 
land.  He  did  examine  the  land,  and  re- 
jected it.  The  conveyance  of  his  home  la 
therefore  Invalid,  and  must  be  rescinded. 
That  the  defendant  represented  the  land 
as  being  worth  f  2,500.  when  In  fact  It  was 
not  of  the  valne  of  fSOO,  and  that  he  knew 
it  was  not  of  the  value  he  represented,  we 
think  Is  clearly  established.  The  case  is 
one  where  the  superior  mind  of  the  sharp 
trader  gains  an  unconscionable  ad  vantage 
over  a  dull  and  confiding  man.  The  plain- 
tiff, if  the  deeds  be  sustained,  would  lose 
his  home,  worth  a  thousand  dollars,  be- 
come Indebted  on  a  mortgage  to  the  ex- 
tent of  f  1,060,  and  receive  a  tract  of  land 
worth  1500,  which  is  useless  for  a  home, 
the  purpose  for  which  he  bought  it.  He 
becomes  homeless  and  Indebted  fSSO  after 
applying  the  proceeds  of  the  lands,  if  It 
will  realise  f600,  to  the  payment  of  the 
mortgage.  In  this  court  of  conscience, 
clear  evidence  establishing  valid  contracts 
must  be  introduced  which  will  permit  of 
no  escape  from  their  enforcement  to  Justify 
the  expectation  of  upholding  them,  when 
they  work  such  grossly  Inequitable  results. 
Whoever  consents  to  stand  upon  such  a 
contract  must  be  content  to  accept  Just 
what  thestrict  letter  of  the  law  and  Justice 
will  give  him.  He  may  have  his  pound  of 
flesh,  hut  not  a  drop  of  blood.  The  decis- 
ion of  the  district  court  Is  reversed,  and 
the  cause  is  remanded  for  a  decree  In  har- 
mony with  this  opinion,  or,  at  plaintiff's 
option,  such  a  decree  may  be  entered  here. 

Reversed. 
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In  n  HsATH'a  WiLt» 

Appeal  ot  SiNO. 

{Supreme  Court  cf  Iowa.    Jane  3,  1891.) 

AnOBXKT  JLSD  CLIXHT  — AUTHOBITT  TO  W.UTB 

Appeal. 
Where,  after  a  verdict  rejecting  a  will  on 
acoonnt  of  mental  Incapacity  and  undue  Influence, 
proponent's  attorney  filed  a  motion  for  a  new 
trial,  bat  before  hearing  mored  fortbe  Bllowanoe 
of  attomey'a  fees  and  costs  to  be  cbarged  on  tbe 
estate,  a  stipulation  made  bs  him  with  contest- 
ant's attomev  to  withdraw  s<ud  motion  tot  a  new 
trial,  in  consideration  of  the  allowanoe  of  such 
oosts  and  fees,  is  witbio  his  anthority,  under  Code 
Iowa,  I  218,  subd.  8,  providing  that  an  attorney  ban 
power  to  bind  his  client  to  any  agreement  in  re- 
spect to  any  proceeding  within  the  scope  of  bis 
proper  duties  and  powers,  when  it  appears  that 
he  advised  his  client  that  there  were  no  ques- 
tions of  law,  and  the  faots  had  been  decided 
against  her,  and  she  infarmed  him  of  her  inabil- 
ity to  furnish  the  money  for  an  appeal,  and  that 
be  acted  in  good  faith  in  doing  what  be  believed 
best  for  his  client's  interest  in  securing  a  speedy 
settlement  of  the  estate.  Distingnishing  Ohi- 
quest  V.  Farwell,  71  Iowa,  238,  88  H.  W.  Bep.  377. 

Appeal  from  district  court,  Scott  coun- 
ty;  W.  F.  Bbannan,  Judare. 

TblH  ia  a  procmdlng  for  probate  of  an 
allesed  will  of  Ralpb  Heatta,  deceased. 
The  probate  waa  proposed  by  tbe  sole 
benettoiary  and  executrix  tbereio  nained, 
Mrs.  D.  M.  M.  SIno,  and  was  contested  by 
certain  heirs  of  decedent.  Thure  waa  a 
trial  by  }ary,  and  a  verdict  and  JadKUient 
In  favor  of  the  conteatants.  The  propo- 
nent appeals. 

Hburoa  A  Ryan  and  McEnltjr  <ft  McEuiry, 
for  appollant.  Heint  &  Htnebl  and  Om- 
vinoa  <&  Lane,  for  appellees. 

Robinson.  J.  Tbe  Instrnment  in  que»> 
tiun  was  contested  on  tbe  ground  that 
decedent  was  mentally  incompetent  to 
nialte  it,  and  on  the  further  ground  that 
it  was  executed  in  conseguence  ot  undne 
Influence  exerted  upon  decedent  by  pro- 
ponent, and  other  persons  confederated 
with  her.  On  the  trial  in  the  district 
court  George  Hobbell  acted  as  atturney 
for  proponent.  After  the  verdict  was  re- 
turned, Hobbell  prepared  and  flied  for  hla 
client  a  motion  for  a  new  trial.  Before 
that  motion  waa  presented  to  tbe  court 
for  a  ruling,  be  filed  a  motion  for  the  al- 
lowance In  favor  ot  proponent  of  an  at- 
torney's  fee  of  $160  and  coats,  to  be  made 
a  charge  upon  the  estate  of  decedent.  An 
agreement  waa  therenpon  made  between 
Hnbbell  and  the  attorneys  for  contest- 
ante,  by  which  tbe  motion  for  a  new  trial 
was  to  be  withdrawn,  exceptions  and  tbe 
right  of  appeal  were  to  be  waived  by  pro- 
ponent, and  ber  motion  tor  tbe  allowance 
of  an  attorney's  fee  and  costs  was  to  be 
sustained.  That  arrangement  was  carried 
Into  effect,  and  Judgment  was  rendered  In 
favor  of  proponent  for  the  tees  and  costs 
named,  and  In  favor  of  contestants  as  to 
the  validity  ot  the  will.  No  exceptions 
were  taken  by  either  party.  "The  agree- 
ment specified  was  made  and'  the  ]udg- 
ments  were  rendered  on  the  9th  day  of  Oc- 
tober, 1889.  On  tbe  12th  day  of  the  next 
month,  and  during  tbe  same  term  of  court, 
proponent  filed  In  the  district  court  an  ap- 
plication to  have  tbe  Judgment  set  aside. 


and  for  a  ruling  on  the  motion  for  a  new 
trial,  on  the  ground  stated,  as  follows: 
"firat,  tbatproponent  never  conaented  to 
a  withdrawal  of  her  motion  for  a  new 
trial ;  second,  that  aald  motion  was  with  ■ 
drawn  without  her  underatandlng  tbe 
effect  of  the  same,  or  cunaenting  thereto ; 
third,  that  she  never  consented  to  the  en- 
try of  judgment  on  tbe  verdict  of  tbejury, 
on  the  payment  ot  her  costs  and  attor- 
ney's fees;  tonrtb,  that  she  never  consent- 
ed to  any  action  that  would  bar  herrigbta 
to  prosecnte  In  any  court  the  proving  of 
said  will ;  Sttb,  that  tbe  grounds  ot  the 
motion  for  a  new  trial  wera  and  are 
deemed  good  In  law  and  justice  by  ber; 
tixth,  that  proponent's  Ignorance  of  the 
English  language  has  debarred  her  from 
properly  watching  and  protecting  ber 
rights  In  conducting  ber  cause,  and  nnder- 
atandlng  the  auggestlons  of  ber  counael.  If 
anch  are  made;  MreotA,  that  proponent 
baa  dlacovered  material  evidence  that  she 
can  obtain  on  a  retrial  ot  said  cnnse,  and 
which  was  not  offered  and  could  not  be 
obtained  on  a  former  trial. "  The  applica- 
tion was  supported  by  afiBdavlts  and  re- 
sisted by  counter-affidavits,  and  waa  over- 
mled. 

It  Is  contended  by  appellant  that  Uub- 
bell  had  no  antbority  to  wltbdraw  her 
motion  tor  a  new  trial,  and  waive  her 
right  of  appeal.  She  made  an  affidavit  In 
support  ot  her  application  to  have  set 
aside  the  Judgment,  In  which  she  states, 
in. substance,  that  she  does  not  under- 
stand the  English  language  well,  and 
that  Mubbell  used  no  other;  that  he  at 
all  times  informed  her  that  she  had  a  mer- 
Itoriooa  caae,and  that  tbe  will  was  valid ; 
that,  after  the  verdict  was  returned,  she 
talked  with  the  partner  of  Hubbell,  and 
was  assured  by  him  that  an  appeal  to 
this  court  wonld  be  taken ;  that  she  after- 
wards saw  Hnbbell,  who  asked  her  if  she 
bad  fSOO  with  which  to  take  an  appeal; 
that  she  did  not  have  the  money,  and  was 
told  by  Hnbbell  that  nothing  could  be 
done;  that  she  vras  never  conanlted  as  to 
the  advisability  of  dropping  tbe  case,  nor 
about  filing  a  motion  for  attorney's  fees 
andcosta;  and  never  released  ber  attor- 
ney from  bla  doty  to  protect  ber  rights. 
Other  affidavits  filed  In  support  of  the  ap- 
plication relate  to  evidence  alleged  to  be 
newly  discovered,  and  to  the  probable  re- 
snlt  of  another  trial.  It  is  sufficient  to 
say  of  these  that  they  show  no  diligenre 
to  obtain  the  evidence  to  which  they  refer, 
and  wo  do  not  ondwstand  that  anything 
is  claimed  for  them  in  this  court.  In  re- 
sistan^b  of  the  application,  the  affidavits 
of  Hubbell  and  ot  an  attorney  for  contest- 
ants were  filed.  They  show  that  Hubbell 
became  satlafied  that  tbe  motion  for  a 
new  t<ial  would  not  be  sustained,  and 
that  no  relief  conid  beobtained  by  appeal- 
ing to  this  court;  that  he  had  an  inter- 
view with  proponent.  In  which  be  told  her 
that  no  question  of  law  waa  Involved  In 
the  case,  and  the  questions  of  fact  had 
been  determined  against  her  by  the  Jnry ; 
that  it  seemed  to  him  useless  to  prosecute 
tbe  matter  further,  but  that  he  wonld  do 
so  if  she  desired  It;  that  It  wonld  proba- 
bly cost  her  f  200  to  carry  the  case  to  this 
court,  but  she  told  him  she  could  not  raise 
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the  money ;  tb*t  after  leOeetloa  be  adopt- 
ed tbe  plan  wbtch  waa  carried  oat  am  a 
C roper  thing;  to  do ;  tliat  it  wae  agreed  to 
y  tlie  attorney  for  eontestanta  as  a 
meaiia  of  aecaring  an  eari>  aettlemeot  of 
tbe  estate  of  decedent,  and  aa  tieioK  desir- 
able for  hia  client  on  that  account,  and  to 
aave  tlie  ezpenMaof  protracted  litigation. 
An  attorney  has  power  "  to  bind  bis  client 
to  any  agreement  in  respect  to  any  pro- 
ceeding within  tbe  scope  of  bis  proper  dn- 
tiea  and  powers. "  Code,  {213,  suInI.  2.  It 
is  bis  duty  to  act  with  tbe  utmost  good 
faitb  to  bis  client,  but  it  is  not  bis  dnty 
to  proneente  a  case  be  briieres  to  be  hope- 
Icaa,  when  bla  client  does  not  require  It. 
A  reading  of  tbe  entire  record  Imprcoscu  us 
with  the  b^Ul  that  the  agreement  in  ques- 
tion was  made  by  tbe  attorneys  of  the 
parties  in  the  utmost  good  faith,  and  in 
the  belief  that  tbe  best  interests  of  their 
resitectlve  clients  would  be  promoted 
thereby.  Mr.  Hubbell  bdiered  that  bis 
client  bad  been  wronged  by  the  ver- 
dict, bat  be  also  believed  that  tbe  wrong 
conid  not  be  remedied.  Hn  was  informed 
by  his  client  that  she  could  not  famish 
tbe  money  reqolred  for  an  appeaL  He 
may  have  erred  In  thinking  that  the  dis- 
trict court  would  overrule  the  motion  for 
a  new  trial,  but  be  appears  to  have  acted 
in  good  faitb,  and  with  reasonable  ground 
for  bellerlng  that  what  be  did  was  for  tbe 
best  interests  of  his  client.  We  think  be 
was  authorised  to  so  act.  Bray  t.  Do- 
beny,  89  Minn.  W6,  40  N.  W.  Rep.  262;  Pike 
▼.  Emerson,  5  N.  H.  808;  Bonney  v.  Mor- 
rill, 57  Me.  872;  McLeran  r.  McNamara,  66 
Cal.  609. 

It  is  claimed  that  the  rule  contended  for 
by  appellant  finds  support  In  Ohlquest  v. 
Farwell,  71  Town,  288,3a  N.  W.  Rep.  277. 
It  was  said  in  thatcaap  that  "an  attor- 
ney cannot  consent  to  a  Jadgmeat  against 
hia  client,  or  waive  any  caose  of  action  or 
defense  In  tbe  case;  neither  can  be  settle 
or  compromise  it  without  special  author- 
ity." But  in  this  case  the  attorney  did 
not  consent  to  a  judgment,  and  authority 
to  effect  the  settlement  be  made  may  be 
fairly  inferred  from  tbe  conversation  of 
the  parties  and  the  circumstances  of 
the  case.  It  is  true  tbe  settlement  was 
not  specially  authorised,  but  tbe  situation 
and  prospects  of  the  case  were  explained 
to  proponent,  and  from  what  was  said 
the  attorney  was  Justified  in  believing 
that  an  appeal  conId  not  be  taken,  and 
that  It  was  his  duty  to  secure  tbe  most 
favorable  terms  he  could  for  bis  client.  It 
will  not  do  to  bold  that  an  attorney  has 
no  power  not  specifically  confuted  by 
statute  or  by  the  termsot  his  enga:;{ement. 
It  frequently  happens  that  It  to  proper, 
and  for  the  Interest  of  his  client,  to  make 
concessions,  admlSBlons,  and  even  agree* 
ments  which  may,  when  considered  alone, 
seem  to  be  against  his  client's  interest. 
Whether  he  has  exceeded  his  authority  In 
so  acting  will  depend  upon  all  the  facts  of 
the  case.  He  will  not  be  permitted  to 
barter  tbe  interests  of  bla  client  for  bis 
own  benefit,  nor  to  act  In  collusion  with 
tbe  adverse  party,  but  It  is  necessary  for 
the  due  admloistratlon  of  justice  that  his 
power  be  somewhat  liberally  conatraed. 
In  our  opinion,  there  was  no  sufficient 


ground  for  tiie  appUeatloB  of  propoaeat 
to  vacate  the  Judgment,  and  it  waa  prop- 
eriy  denied.    Affirmed. 


McCoifB  et  aJ.  v.  Coinccn^  Bcrrn  ba.  Oo. 

{Supreme  Court  <iS  Jawa.    Jane  a,  isn.) 
LnoBAxoa— Actios  oa  Fouot— WKira — Tkui. 

1.  Iiu  an  acUon  on  as  insonnoe  poUey  the 
only  allelatioD  in  the  answer  in  regard  to  tte 
time  of  Ininnnfr  suit  was  tlie  statement,  is  ood- 
nection  with  idlegations  teadinir  ^  show  the 
proof  of  loas  to  be  defecUve,  tbat  'this  action  is 
premataze. '  After  testimony  had  iMea  offered 
by  botii  aides,  tae  defendant's  ooonsel  stated  is 
his  argoment  that  the  sheriff's  retnm  showed 
that  the  action  had  been  begnn  within  90  da^ 
after  proof  of  loas,  oontraty  to  Acts  IStli  Ooi. 
Assem.  Iowa,  o.  811,  I  8.  jUeld,  that  tbe  eooit 
might,  in  its  dlacretiaB,  allow  the  plaintiff  to 
shonr  Uiat  the  defense  was  not  well  founded, 
since  tbe  answer  did  not  properly  si^aiae  him  of 
the  defense  relied  on. 

a.  The  BherUTs  retom  to  the  writ  is  not  oon- 
dnsive  against  the  plaintiS  as  to  the  date  of 
aervloe,  wliere  it  is  shown  that  the  retom  is  not 
tme,  and  that  it  has  been  altered. 

8.  Tlie  action  of  the  ]od^  in  hearing  addi- 
tional testimony  after  the  ]nzy  have  retired  to 
uonsider  of  their  verdict  is  not  reversible  emr 
where  It  appeals  that  the  ]niy  were  not  oagninnt 
of  the  jndge's  action. 

4.  Whnre  one  defense  relied  on  is  the  fUsiCf 
of  the  statements  in  the  appllcatioa  lot  tbe  pol- 
icy, the  plaintiff  may  show  that  the  questions 
were  tmthfally  answered  by  him;  tbat  the  com- 
pany's agent  who  wrote  out  the  sppUoatioo  mis- 
stated his  answers;  and  that  he  signed  the  ap- 
plication without  reading  it^  or  knowing  of  tbe 
misstatements. 

Appeal  from  district  court,  Marion  coun- 
ty; A.  W.  Wilkinson,  Judge. 

Action  on  a  policy  of  insurance  to  re- 
cover for  a  loss  by  fire.  There  was  a  trial 
by  jury,  and  a  verdict  and  Judgment  In  fa- 
vor of  pluintiffii.     The  defendant  appeals. 

R.  W.  Barger,  tor  appellant.  Geamtui  A 
Provty.  Ba^ea  Bros.,  Frank  Peny,  and  S. 
S.  Cole,  for  appdlees. 

Robinson,  J.  In  October,  1887,  tbe  de- 
fendant Issued  to  plaintiff  J.  A.  McComb 
the  policy  o(  Insurance  upon  which  this 
action  Is  brought.  Tbe  insurance  was  as 
follows:  On  building  used  as  a  mill. 
fl,80U;  on  machinery  and  (exclusive  of 
boiler  and  engine)  shafting,  gearing,  caps, 
elevators,  and  mill-wrlgbt  work,  $1,800; 
on  stock  of  floor,  9500;  on  boiler  and  en- 
gine-bonse,  9100;  on  boiler  and  englneand 
smokenstack,  9800.  The  loss,  if  any,  was 
made  payable  to  the  plaintiff  J.  R.  Cham- 
bers, mortgagee,  as  his  interest  should 
appear.  On  tbe  lltb  day  of  February, 
1888,  tbe  building  and  nearly  all  the  prop- 
erty Insured  were  destroyed  by  fire.  The 
plaintiffs  demand  judgment  for  98,800  and 
interest,  and  ask  tbat  of  the  amount 
found  due  judgment  for  92.400  be  rendered 
In  favor  of  the  plaintiff  Chambers  on  ar- 
connt  of  his  mortgage.  The  Jury  returned 
a  verdict  in  favor  of  plaintiffs  for  93,979.23. 
and  judgment  was  rendered  In  favor  of 
Chambers,  as  requested,  and  In  favor  of  J. 
A.  McComb  for  91,679.28  aud  costs. 

1.  Appellant  contends  that  the  action 
was  prematurely  brought,  and  complains 
of  numerous  rulings  of  the  district  court 
with  respect  to  proof  of  the  time  when  it 
was  commenced.    The  plaintiff  sent,  and 
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on  the  15tb  day  ol  March,  1888,  the  defend- 
ant received,  rerlfled  proof  of  the  loss 
which  Mrs.  McComb  claims  to  have  sus- 
tained. The  return  on  the  oriKlnal  notice, 
which  was  on  file  when  the  case  was 
tried,  showed  that  the  notice  was  served 
on  defendant  on  the  5tb  day  of  June,  1888. 
During  the  trial,  after  the  evidence  had 
been  introduced  by  both  parties,  and  after 
theopeninp;  argament  had  been  made  by 
plaintiff,  the  counsel  for  defendant.  In  the 
course  of  bis  argument  to  the  court,  pre- 
sented a  question  ut  law  arising  upon  the 
return  of  service  on  the  original  notice. 
Thereupon  plaintiff  asked  leave  to  in  tro- 
dnce  evidence  for  the  purpose  of  showing 
that  the  return  had  been  altered  after  It 
was  first  made,  and  leave  was  granted 
against  the  nl>]ectlon  of  dtfendant.  In 
that  raliug  there  was  no  error.  The 
queetlon  had  not  been  referred  to  before 
daring  the  trial,  although  near  the  close 
of  a  long  answer,  and  In  connection  with 
other  matter,  the  defendant  bad  said  that 
"  this  action  is  premature. "  Why  it  was 
premature  was  not  alleged,  and  the  state- 
ment might  easily  have  been  overlooked 
by  the  platntltf.  That  the  claim  of  defend- 
ant that  the  action  was  prematurely 
brought,  contrary  to  the  provisions  of 
section  8  of  chapter  211  of  the  Acts  of  the 
Kigbteentb  General  Assembly,  because  the 
original  notice  was  served  within  90  days 
from  the  time  the  noticeof  loss  was  given, 
wasasnrprise  toplaiutllT.is  clear.  If  that 
was  what  defendant  relied  upon,  the  de- 
fense In  question  should  have  been  pleaded 
tn  a  separate  division  of  the  answer,  but 
was  in  fact  set  out  In  connection  with  an 
averment  to  tbe  effect  that  the  proof  uf 
OSS  reqnlred  by  the  policy  had  not  been 
•nade.  Under  these  drcumstanccH  it  was 
-within  the  discretion  of  the  court,  and 
entirely  proper,  to  allow  plaintiff  an  op- 
portunity to  show  that  the  defense  was 
not  well  founded.  Code,  S  3799;  Sickles  v. 
Bank.  (Iowa,)  46  N.  W.  Rep.  1090.  It  is 
said  that  plaintiff  was  concluded  by  the 
return  on  the  original  notice  from  show- 
iBg  that  the  time  of  service  was  not  as 
therein  stated.  But  the  evidence  submit- 
ted on  that  question  established  beyond 
doubt  the  fact  that  the  notice  was  not 
delivered  to  the  officer  tor  service,  and 
was  not  served  before  the  5th  day  of  July, 
1888:  that  the  return  which  the  oflScer 
made  showed  that  fact,  but  that  It  had 
been  altered  by  some  person,  nnautfiorised 
and  unknown.  As  defendant  was  In 
court,  it  was  nut  material  to  show 
whether  the  service  was  made  on  or 
after  tbedatenamed, it  having  been  shown 
that  it  WHS  not  made  before.  The  return 
which  appeared  of  record,  so  tar  as  it  re- 
lated to  the  date  in  question,  was  not  the 
return  of  the  officer;  and  when  that  tact 
was  proven,  and  it  appeared  that  the  offi- 
cial return  as  to  that  date  was  not  in  ex- 
istence, it  was  competent  to  establish  it 
by  parol  evidence.  The  right  of  appellant 
to  meet  the  evidence  introduced  was  fully 
protected,  and  it  sustained  no  prejudice 
from  the  ruling  of  the  court.  After  the 
evidence  in  question  had  been  introduced, 
the  case  was  submitted  to  the  jury.  While 
they  were  deliberating,  the  court  sent  for 
tbe  original  notice,  and,  in  the  absence  of 


tbe  Jury,  received  evidence  of  tbe  person 
who  had  served  it  as  to  the  date  ut  serv- 
ice. That  seems  to  have  been  done  with 
the  view  of  correcting  the  return,  and 
questions  are  made  as  to  the  compertency 
of  the  evidence  submitted  and  the  action 
of  the  court  In  receiving  11.  The  court 
authorized  a  new  return  to  be  made,  but 
we  do  not  understand  that,  if  such  a  re- 
turn was  made,  it  was  submitted  to  the 
Jury,  nor  that  their  verdict  was  In  any 
manner  influenced  by  these  proceedings; 
hence  defendtuit  cannot  have  been  preju- 
diced by  them  it  they  were  erroneous. 
Therefore  we  do  not  find  it  necessary  to 
determine  the  questions  in  regard  to  them 
which  are  presented  by  appellant.  The 
original  notice  and  return  which  were 
taken  fnim  the  Jury-room  were  returned 
to  It  within  fire  minutes,  and  we  find 
nothing  In  the  circumstances  attending  its 
taking  and  return  to  Justify  a  presump- 
tion of  prejudice. 

2.  The  policy  in  suit  was  tssned  on  an 
application  to  which  the  slgnatareof  J.  A. 
McComb  was  affixed  by  her  husband,  £. 
B.  McComb,  acting  as  her  agent.  The  ap- 
plication contains  questions  and  answers 
as  follows:  "Is  thera  any  mortgage  or 
other  incumbrance  on  the  property  ?  Yes. 
If  so,  state  •  •  •  amount,  and  to 
whom,  f  2,600;  J.P.Chambers.  Will  you 
keep  barrels  ot  salted  water,  with  buckets, 
on  each  floor  and  attic?  Yes."  At  the 
bottom  of  the  application  was  the  follow- 
ing: "I  warrant  said  [foregoing]  state- 
ments, representations,  dlagnrams,  descrip- 
tions, and  answers  to  be  strictly  true." 
The  evidence  tended  to  show  chat  the  in- 
cumbrance upon  the  property  when  the 
application  was  signed  amounted  to  about 
S2,800,  and  It  appears  that  no  barrels  of 
salted  water  were  kept  on  each  floor  and 
in  the  attic.  But  plaintiff  was  permitted 
to  show  by  parol  evidence  that  the  appli- 
cation was  written  by  theagent  or  agents 
ot  defendant;  that  they  were  told,  in  re- 
gard to  the  incumbrance,  that  the  appli- 
cant did  not  know  the  amount,  butthat  It 
was  about  $2,500;  that  they  were  told 
the  barrels  of  salted  water  would  be 
placed  In  the  building  as  soon  as  it  was 
convenient;  that  the  application  was 
not  read  to  or  by  the  applicant  or  agent 
when  It  was  signed,  and  that  she  did  not 
know  that  the  answers  to  the  questions 
stated  were  not  correctly  written;  that 
when  tbe  policy  was  returned  it  was  sent 
at  once,  without  examination,  to  the 
mortgagee  InMlchigau;  that  tbefactthat 
the  answers  given  were  not  correctly  writ- 
ten in  the  application  was  unknown  to 
the  insured  and  her  agent  until  after  the 
loss  occurred ;  and  that  it  had  not  been 
convenient  to  place  the  barrels  of  salted 
water  in  the  places  designated  before  tbe 
fire  occurred.  Wedo  not  need  to  consider 
at  length  the  objections  made  by  appel- 
lant to  this  evidence.  The  questions  thus 
presented  have  all  been  determined  by 
tbis  court  against  the  claim  now  taken  by 
appellant.  See  Reynolds  v.  Insurance  Co., 
80  Iowa,  564,  46  N,  W.  Rep.  659 ;  Key  v.  In- 
surance Co.,  77  Iowa,  175,  41  N.  W.  Rep. 
614;  Stone  v.  Insurance  Co.,  68  Iowa,  740, 
28  N.  W.  Rep.  47;  Jordan  v.  Insurance 
Co.,  64  Iowa,    217,  19    .\.    W.    Rep.    017; 
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Boeteber  ▼.  Inanranee  Co.,  47  Iowa,  354. 
We  are  aware  that  the  rule  of  them  cases 
Is  not  approved  by  all  coarts,  bat  It  bas 
bsen  followed  in  this  state  for  many 
years,  and,  it  is  believed,  has  tended  t<i  do 
Justice.  Willie  it  may  otter  temptation  to 
unscrupulous  persons  to  avoid  statements 
they  in  fact  made,  yet  It  tends  to  make 
the  insurance  companies  morn  careful  in 
the  selection  of  their  agents.  The  appli- 
cant for  Insurance  is  not,  as  a  rule,  tamiUar 
witb,  and  does  not  comprehend  the  force 
of,  the  Tarlous  requirements  of  an  applica- 
tion, and  relies  upon  the  agent  to  Insert 
all  necessary  statements  in  a.  proper  man- 
ner. If  the  applicant  trotbfully  answers 
all  material  inquiries  In  regard  to  the 
property  he  desires  to  have  insured,  it  is 
not  a  hardship  to  require  the  agent  to 
make  a  correct  record  of  the  answers  giv- 
en,  and  place  the  loaa  which  results  from 
his  failure  to  do  so  upon  his  principal. 
The  rule  requires  perfect  good  faith  of  the 
applicant,  and  will  not  tolerate  inten- 
tional wrong  on  his  part.  But  the  pre- 
sumption is  always  strongly  in  favor  ot 
the  correctness  of  the  application  he  has 
signed,  and  the  burden  Is  upon  him  to 
overcome  that  presumption  by  satisfac- 
tory evidence. 

3.  The  conclnslons  we  have  announced 
dispose  of  the  controlling  questions  in  the 
case.  Objections  are  urged  to  rulings  on 
evidence,  and  against  portions  of  tbe 
charge  given  to  which  we  have  not  re- 
ferred specially.  We  have  examined  them 
all  and  are  of  tbe  opinion  that  there  Is  no 
sufficient  reason  for  reversing  tbe  Judg- 
ment of  the  district  court.  It  is  therefore 
aflBrmed. 


Gates  v.  Cbicaoo,  St.  P.  &  K.  C.  R.  Co. 

(Supreme  Court  of  Iowa.    Kay  91, 1891.) 
Railroad  Crosbiho  —  Btbssts  —  Damaom. 

1.  Under  Code  Iowa,  i  464,  pwvldlng  that  no 
itUlway  tnusk  con  be  located  in  tbe  streets  or 
public  places  of  a  city  until  after  the  injury  to 
the  property  abutting  thereou  has  been  ascer- 
tained and  compensated  for,  where  a  railroad 
crosses  a  street  at  such  an  angle  that  plalntllTs 
lot  lies  opposite  to  a  portion  of  the  emoankment 
rendered  necessary  for  the  construction  of  the 
road-bed,  though  not  opposite  to  any  portion  of 
the  track  Itself,  the  plaintiff  la  entitled  to  re- 
cover damages  therefor. 

2.  The  power  conferred  upon  railroad  com- 
panies by  Code  Iowa,  i  1262,  "to  raise  or  lower 
any  highway  for  the  purpose  of  having  its  rail- 
way cross  over  or  under  tbe  same, "  does  not  ex- 
tend to  the  raising  or  lowering  the  grade  of  a 
street  of  a  city  so  as  to  make  a  craning  at  the 
grade  of  tbe  railroad  track :  aadwtisre  the  street 
in  troat  of  plaintiff's  lot  Is  raised  four  feet  at>ove 
the  grade  he  will  be  entitled  to  recover  damages 
caused  thereby. 

Appeal  from  district  court.  Black  Hawk 
county;  J.  J.  Nicy,  Judge. 

Action  under  section  4tt4  ot  the  Code  to 
recover  damages  to  abutting  lots  caused 
by  the  construction  of  defendant's  rail- 
road. Upfendant's  demurrer  to  tbe  peti- 
tion being  sustained,  and  plaintiff  electing 
to  stand  upon  his  petition,  judgment  was 
entered  dismissing  the  same,  from  which 
plaintiff  appeals. 

Alford  &  Gates  and  C.  W.  Mullenjor  ap- 
pellant. O.  C.  MiUer  and  Fouke  &  Ijyon, 
for  appellee. 


OiTKN,  J.  1.  The  pettUon  shows  that 
plaintiff  la  the  owner  of  two  lots  on  tbe 
comer  of  81xtb  and  Franklin  streets  In  tbe 
city  of  Waterloo,  upon  which  lots  are  two 
dwelling-houses;  that  defendant  located 
and  constructed  its  railroad  diagonally 
across  Franklin  street,  at  an  angle  of  97 
degrees;  that  in  constructing  the  same 
an  embankment  was  made  about  6  feet 
above  tbe  established  grade  of  Franklin 
atreet.  That  In  constructing  a  crtjssing 
over  said  embankment  for  the  travel  on 
Franklin  street  the  d^endant  fllled  in 
along  said  street  in  front  of  plaintiff's 
property  for  a  distance  of  about  54  feet, 
thus  forming  an  incline  In  front  ot  plalu- 
tljf's  property  from  tbe  grade  of  tbe  street 
to  about  4  feet  above;  that,  while  no  part 
of  the  railroad  or  the  embankments  or  fills 
touches  upon  plaintiff's  property,  nor 
does  said  property  abut  upon  any  part  of 
Franklin  street  covered  by  tbe  opper  por- 
tions of  the  embankments  and  tbe  ties 
and  rails  tbereon.  It  does  abut  upon 
that  part  of  Franklin  atreet  thnt  would 
have  been  covered  by  the  lower  part  of 
the  embankment  had  it  been  constructed 
without  an  approach,  and  of  the  usual 
width,  and  does  abut  upon  that  part  of 
Franklin  street  covered  by  tbe  foot  of  the 
embankment  and  tbe  fill  for  the  crossing 
as  constructed.  Plaintiff  alleges  that  be- 
cause of  such  location  and  construction 
and  the  operation  of  the  railroad  be  is 
damaged,  and  that  defendant  did  not 
cause  the  Injury  to  be  compensated,  where- 
fore be  asks  to  recover.  The  grounds  of 
demurrer  are  that  tbe  facts  stated  do  not 
constitute  a  cause  of  action  against  the 
defendant,  and  for  the  reason  that  the 
law  made  It  incumbent  upon  defendant  to 
construct  the  crossing. 

2.  It  Is  claimed  in  support  ot  the  demur- 
rer that  under  section  1362  of  the  Code  tbe 
railroad  may  t>e  construe  ted  across  a  street 
without  tbe  consent  of  the  city  or  town, 
and  without  becoming  liable  to  abutting 
lot-ownnrs  under  section  464.  Section  464 
declares  that  cities  "shall  have  tbe  power 
to  authorise  or  forbid  tbe  location  or 
laying  down  ot  tracks  tor  railways 
or  street  railways  on  all  streets,  alleys, 
and  public  places;  but  no  railway  track 
can  thus  be  located  and  laid  down  un- 
til after  the  Injury  to  the  property 
abutting  upon  the  street,  alley,  or  pub- 
lic places  upon  which  said  railroad  Is  pro- 
posed' to  l>e  located  bas  been  ascertained 
and  compensated"  in  the  manner  provid- 
ed by  law.  Code,  |  1262,  provides  that 
any  railroad  company  "may  raise  or  low- 
er any  highway  for  tbe  purpose  ot  having 
its  railway  cross  over  or  ander  the  same. " 
It  will  be  noticed  that  compensation  Is 
only  provided  for  Injury  to  the  property 
that  abuts  upon  tbe  street  upon  which 
the  railroad  track  has  been  or  is  proposed 
to  t>e  located.  In  Morgan  v.  Railroad  Co., 
64  Iowa,  689,  21  N.  W.  Rep.  96,  It  was  held 
that  this  provision  only  applies  to  prop- 
erty that  abuts  upon  tbe  portion  of  tbe 
street  occupied  by  the  track.  The  evident 
purpose  of  section  464  is  to  give  to  towns 
and  cities  the  control  of  their  streets,  as 
against  tbe  occupation  thereof  by  railroad 
tracks  longitudinally  thereon,  and  to  pro- 
vide compensation  to  owners  of  property 
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abutting  upon  tbe  part  of  a  street,  etc., 
that  has  been  or  ie  to  be  occupied  by  a 
railroad  track  to  the  damage  of  the  prop- 
erty. Ordinarily  a  track  croBsing  a  street 
does  not  occupy  any  part  of  that  street  In 
front  of  property  abutting  upon  It,  and 
In  such  case  there  is  clearly  nu  liability. 
It  is  equally  clear  that  when  tbe  track  oc- 
cnples  tbe  street  longitudinally  there  Is 
abutting  property  and  liability  for  dam- 
age thereto.  If  the  track  croesesthe  street 
at  such  an  angle  as  that  property  does 
not  abut  upon  It,  there  is  no  liability ;  but 
if  it  crosses  at  suo.b  an  angle  as  to  occupy 
any  part  of  the  street  In  front  of  property 
abutting  apon  it,  this  Is  an  occupation 
longitudinal.  Enos  t.  Hallway  Co..  78 
Iowa,  28,  42  N.  W  Kep.  575.  We  are  clear- 
ly of  the  opinion  that  the  city  or  town 
may  authorize  or  forbid  such  a  crossing, 
and  that  the  company  is  liable  for  dam- 
ages to  abutting  property.  Whether  cities 
and  towns  may  forbid  a  crossing  made  at 
such  an  angle  as  that  there  is  nu  abutting 
property  we  do  not  determine,  as  tbe 
question  is  not  necessarily  involved  In  this 
case. 

8.  Section  1262  provides  that  any  rail- 
road company  "may  raise  or  lower  any 
•  »  •  highway,  for  the  purpose  of  hav- 
ing its  railroad  cross  over  or  under  the 
same;  and  in  such  vases  said  corporation 
shall  put  such  highway,  as  soon  as  may 
be,  in  as  good  repair  and  condition  as  be- 
fore such  alteration."  Appellee  contends 
that  under  this  authority  it  may  looateand 
lay  down  its  track  across  streets,  etc.,  with- 
out permission  from  the  city  or  town.  As 
eald  in  Enos  v.  Railway  Co.,  supra,  the  ne- 
cessity forgiving  the  cities  and  towns  pow- 
erto  prevent  the  occupation  of  their  streets 
long^ltndinally  Is  obvious.  Those  reasons, 
however,  do  not  apply  vfrlth  equal  force  to 
tbe  crossing  of  streets  in  a  way  that  does 
not  occupy  the  street  crossetl  in  front  of 
property  abutting  npon  cbem.  It  is  a  well- 
known  fact  that  to  occupy  a  street  longl- 
tadinally  does  interfere  with  public  travel, 
even  to  the  extent  sometimes  of  totally 
preventing  it,  and  that  the  railroad  cross- 
ing does  not  hinder  travel  to  such  an  ex- 
tent. Considering  these  two  sections  to- 
S:etber  as  they  now  stand,  their  amend- 
ment by  the  same  general  assembly,  and 
the  reasons  for  the  amendments  and  fur 
the  law  as  it  now  is,  we  are  led  to  the  con- 
clusion that  cities  and  incorporated  towns 
have  not  the  power  to  forbid  the  location 
and  laying  down  of  railroad  tracks  across 
their  streets,  but  may  forbid  tbe  location 
and  laying  down  of  such  tracks  when  they 
occupy  the  street  in  front  of  property 
abutting  thereon  to  the  damage  of  the 
property.  To  hold  that  cities  and.  towns 
ina.v  forbid  any  crossing  of  their  streets 
-with  railroad  tracks  would  put  it  in  their 
power  to  prevent  tbe  construction  of  rail- 
roads inti>  or  through  their  limits.  With 
the  right  to  cross  streets  so  as  not  to  oc- 
cupy them  in  front  of  property  abutting 
thereon  a  railroad  company  may,  by  ac- 
ouiriug  right  of  way  betwe<>n  streets  to 
be  crossed,  constrnct  its  road  into  or 
-through  a  city  without  its  permission.  If 
It  may  not  cross  streets  without  permis- 
sion, then  it  may  he  entirely  barred  from 
entering  or  passing  through  the  city,  to 
v.48H.w.no.l6— 66 


the  prejudice  of  other  parts  of  the  country. 
Surely  such  a  power  was  never  Intended. 
It  is  said  this  may  be  safely  left  to  cities, 
and  that  their  anxiety  for  railroads  will 
prevent  any  abuse  of  tUb  power;  bnt  this 
docs  not  argue  against  the  unreasonable- 
ness of  such  a  power,  nor  put  words  into 
the  statute  that  would  confer  it. 

4.  According  to  the  petition,  the  track 
crosses  Franklin  street  at  an  angle  of  97 
degrees,— an  angle  varying  but  7  de- 
grees from  a  right  angle.  It  cannot  be 
said  from  the  angle  alone  that  the  track 
occupios  any  part  of  the  street  abutted  by 
plaintiff's  property.  It  does  appear  that 
the  embankment  upon  which  the  ties  and 
rails  are  laid  does  occupy  a  part  of  Frank- 
tin  street,  upon  which  plaintiff's  property 
abuts.  Question  is  made  whether  the  em- 
bankment is  included  in  the  words  "rail- 
way track,"  as  uiied  in  section  464.  The- 
damage  allowed  is  not  that  caused  by  the- 
laying  down  of  the  rails  and  ties,  but  for- 
the  location  and  construction  of  the  rail- 
road. Tbe  provision  requiring  that  thl» 
damage  shall  be  ascertained  and  compen- 
sated before  the  track  can  be  located  and 
laid  down  does  not  limit  tbe  damage  ta 
that  caused  by  what  is  often  called  the 
"track,"  as  distinguished  from  the  "road- 
bed. "  The  track  of  a  railroad  is  not  mere- 
ly the  rails  and  ties  upon  which  cars  are 
run,"  but  it  is  the  "road,  course,  way," 
(Webster,)  and  includes  all  that  enters  in- 
to and  composes  tlie  road,  tbe  course,  and 
way.  The  embankment  upon  which  tbe 
rails  and  ties  are  laid  is  a  part  of  the 
whole  that  makes  tbe  railroad  track.  If. 
because  of  the  angle  of  the  crossing,  the 
height  of  the  embankment,  and  conse- 
quent width  of  Its  base,  the  embankment 
extends  onto  a  part  of  Franklin  street 
abutted  by  plaintiff's  property,  and  the 

Eroperty  Is  injured  thereby,  the  plaintiB 
as  a  right  of  action  under  section  464. 

5.  Counsel  for  appellee  urge  as  reasons 
why  the  company  should  not  be  held  liable 
for  damngres  caused  to  plaintiff  by  con- 
structing the  highway  crossing  that  It 
was  constructed  in  obedience  to  the  re- 
quirements of  section  1262,  and  becanselt  is 
not  part  of  the  railroad  track.  The  au- 
thority given  to  appellee  by  section  1262  is 
to  "raise  or  lower  any  •  •  •  highway 
for  tbe  purpose  of  having  Its  railroad 
cross  over  or  under  the  same. "  Franklin 
street  was  nut  raised  for  the  purpose  of 
having  the  railwa.y  cross  over  or  under 
the  same,  but  tor  the  purpose  of  having  it 
cross  on  the  railway  at  its  grade.  This 
section  does  not  authorise  the  changing 
of  highways  for  such  purposes,  nor  are  we 
aware  of  any  provision  of  the  statntetbat 
does.  Section  1268  of  the  Code  requires 
railroad  companies  to  construct,  at  all 
points  wbere  such  railway  crosses  any 
public  highway,  good,  su£Bcient,  and  safe 
crossings  and  cattle-gnards.  It  Is  evi- 
dent that  this  provision  Is  not  Intended 
to  apply  to  streets  in  cities  and  towns. 
The  duty  Imposed  upon  railroad  com- 
panies by  sections  1262  and  1263,  to  putand 
maintain  the  highway  in  good-  condition,, 
has  reference  only  to  those  that  are  raised 
or  lowered  for  the  purpose  of  having  the 
railway  cross  over  or  under  the  same. 
We  think  that  In  raising  Franklin  street 
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as  and  for  the  purpoBe  it  did  tbe  company 
was  acting  without  anthorlty  o(  statute, 
and  that  the  constroctlon  of  the  hijchway 
crossing  was  not  in  obedience  to  the  re- 
quirements ot  section  1262.  Tbe  fill  torm> 
lag  the  approach  to  tbe  crossing  wius  ren- 
dered necessary  by  reason  ot  the  railroad 
being  located  and  constructed  as  it  was. 
While  it  is  true  tbe  railroad  could  have 
been  operated  without  tbe  crossing,  yet, 
as  the  crossing  was  rendered  necessary  by 
reason  of  tbe  constrnction  of  the  railroad, 
it  would  not  have  been  a  complete  rail- 
road without  tbe  crossing.  In  view  of  tbe 
necessity  of  tbe  relation  that  the  crossing 
sustains  to  the  railroad,  and  tbe  fact  that 
■it  was  constructed  by  tbe  railroad  com- 
pany, we  are  led  to  tbe  conclusion  that  it 
is  a  part  of  tbe  railroad  track,  within  the 
meaning  of  that  term  as  nsed  in  section 
464.  These  conHiderationa  lead  us  to  tbe 
conclusion  that  tbe  petition  doea  state 
facts  showing  a  cause  ot  action  against 
the  defendant,  and  that  tbe  court  erred  in 
sustaining  the  demurrer.    Reversed. 


Brown  v.  Cunninqbam. 

(Supreme  Court  of  Iowa.    Hay  81,  1891.) 

BiTABiAN  Rights  —  THov-VAnokBiM  Msahdbrbd 
Stkb^m— lOB. 

1.  Where  a  demurrer  to  a  petition  on  the 
ground  that  it  did  not  state  facts  sufficient  tooon- 
Btitate  a  cause  of  action  was  overraled,  the  court 
can  subsequently  direct  a  verdict  for  defendant 
on  the  ground  that  upon  tbe  undisputed  facts 
plaintiff  is  not  entitled  to  recover. 

2.  Wheie  tbe  government  has  meandered  the 
shores  of  a  non-navigable  stream,  and  retained 
title  to  the  soil  under  the  bed  thereof  when  dis- 
posing of  the  adjacent  land,  it  did  not  thereby 
affect  the  right  to  a  lawful  use  of  the  water  it- 
self; and,  where  plaintiff  has  obtained  a  lawful 
access  to  the  river  without  trespassln|;  upon  the 
lands  of  tbe  riparian  owners,  he  is  entitled  to  go 
upon  the  river  and  oat  ice  thereon,  and  if  be  is 
restrained  therefrom  by  Injunction  nt  the  suit  of 
the  riparian  owners  he  may  maintain  an  action 

.  for  damages  on  the  injunction  1)ond. 

Appeal  from  district  court,  Jones  coun- 
ty ;  J.  H.  Pbeston,  Judge. 

Action  upon  an  injunction  bond  given 
to  plalntift  and  others.  A  verdict  was 
had  for  defendant  under  direction  of  tbe 
court,  and  a  judgment  rendered  thereon, 
from  wliich  plaintiff  appeals. 

Ji.  Keeler,  C.  M.  Brown,  and  Sbeean  A 
MeCara,  for  appellant.  J.  W.  Jamiaon, 
tor  appellee. 

Beck,  C.  J.  1.  Tbe  plaintiff  and  an- 
other were  engaged  in  cutting  and  put- 
ting np  ice  obtained  in  the  Wapseplnecon 
river, — not  a  navigable  stream,  but  me- 
andered in  the  government  surveys  of  tbe 
public  lands,  and  therefore  its  bed  was 
never  disposed  ot  by  the  government  by 
sales  of  the  adjacent  lands.  It  does  not 
appear  that  the  government  ever  trans- 
ferred in  any  manner  the  bed  ot  tbe  river. 
The  plaintiff  and  bis  business  associate, 
not  being  the  riparian  owners,  entered 
upon  the  river,  and  cut  and  put  in  an  ice- 
house a  large  quantity  of  icp.  and  cut  and 
made  preparations  fur  muving  other  ice 
to  their  ice-house.  It  is  not  claimed  or 
shown  that  they  were  ti-espauRers  upon 
tbe  lands  ot  tbe  riparian  owners,  or  tbat 


they  did  not  rightfully  and  lawfully  obtain 
access  to  tbe  river.  Tbe  defendant  in  this 
suit  brought  an  action  to  enjoin  plaintifl 
and  his  associate  from  gathering  the  ice, 
on  the  ground  tbat  he  was  tbe  owner  of 
tbe  ice.  This  claim  of  ownership,  we 
gather  from  the  abstract  and  arguments, 
was  based  upon  the  fact  that  he  was  tbe 
riparian  owner,  and  his  rights  as  such  ex- 
tended to  and  covered  the  ice  in  tbe 
streitm.  The  cause  was  tried  on  the  mer- 
its, and  a  decree  entered  dlsmisHing  the 
petition  and  dissolving  tbe  injunction. 
Plaintift  bei-eln  has  acquired  all  rights  in 
tbe  subject  ot  litigation  held  by  bis  asso- 
ciate. Tbe  defendant  herein  demurred 
to  plalntiO'g  petition  on  tbe  ground  tbat 
tbe  facts  stated  do  not  entitle  plaintiff  to 
relief;  tbat  tbe  petition  talis  to  show  tbat 
tbe  plaintiff  bad  any  special  right  to  cat 
tbe  ice  other  than  what  is  possessed  by 
the  pnblic  generally,  or  that  be  owned 
the  land  adjacoit  to  tbe  river  at  tbe  local- 
ity where  tbe  ice  was  cnt;  and  tbat  be  ac- 
quired no  right  to  tbe  Ice  by  cnttinir  tbe 
same.  The  demurrer  was  overruled,  de- 
fendant excepting;  but  he  afterwards 
pleaded  over  by  answer  denying  the  alle- 
gations of  the  petition.  The  cause  was 
submitted  upon  the  evidence  of  plaintift 
establishing  tbe  facts  as  we  bare  stated 
them.  Thereupon  tbe  court  instructed 
the  jury  to  return  a  verdict  for  defendant, 
taoldlnx  that  upon  tbe  undisputed  facta 
plaintiff  could  not  recover. 

2.  Counsel  for  plaintiff  think  tbat,  as  de- 
fendant did  not  stand  upon  bis  demurrer, 
tbe  decision  thereon  was  conclusive  In  this 
case,  and  tbat  the  district  court  erred  in 
not  holding  that  tbe  facts  proved,  which 
conformed  to  the  allegations  of  tbe  peti- 
tion, entitled  plaintiff  to  recover;  tbat  a 
contrary  holding  conflicts  with  the  decis- 
ion on  the  demurrer,  which  should  be  re- 
garded as  the  law  of  the  case.  We  think 
that  a  court  is  not  bound  by  a  prior  de- 
cision in  a  case  where  no  rights  have  been 
acquired  under  It,  and  may  change,  modi- 
fy, or  overrule  it  it  convinced  of  Its  error. 
Decisions  are  not  to  be  regarded  as  unal- 
terable without  regard  to  their  correct- 
ness. However  desirable  It  may  be  to 
have  consistency  intbedecislonsof  a  eonrt 
in  tbe  same  case,  it  is  better  that  tbe 
court  correct  Its  errors.  If  in  its  judgment 
any  have  occurred.  In  this  case  we  shall 
presume  the  court  below  declined  to  fol- 
low tbe  ruling  on  the  demurrer.  Tbat 
ruling  win  not  be  regarded  as  conclusive. 
Jenkins  v.  Shields.  86  Iowa.  528;  Standlab 
V.  Dow,  21  Iowa,  368;  Norton  v.  Knapp. 
84  Iowa,  112, 19  N.  W.  Bep.  867.  Tbis  rule 
Is  applicable  when  different  judges  make 
successive  rullng^s  in  a  case.  Tbe  last 
judge  making  a  ruling  ought  not  to  l>e 
bound  by  a  prior  ruling  of  another  Judge 
when  he  would  not  l>e  bound  by  tbe  prior 
rnling  had  he  made  it  himself.  It  is  here 
that  courtesy  would  appear  to  require  the 
second  jndge  to  conform  bis  views  to 
those  of  the  first.  But  justice  may  de- 
mand quite  the  contrary,  and  its  demands 
must  overcome  tbe  requirements  of  cour- 
tesy. 

3.  If  the  factn  alleged  in  tbe  petition  do 
not  entitle  plaintiff  to  recover,  tbe  defend- 
ant may  demur.  (Code,  §  2648,  par.  5.)  or 
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more  In  arrest  of  ludgment,  (Code,  §  2660 ; 
Smith  V.  Railway  Co.,  69  Iowa,  76, 12  N. 
W.  Rep.  768 ;  Edgerly  v.  Insnranco  Co.,  48 
Iowa,  687;)  and  wbeu  the  allegatlone  of 
the  petition  are  supported  by  proof,  but 
do  not  constltnte  a  cause  of  action.  It  is 
competenttorthe  court  to  instruct  the  Jury 
that  plaintiff  cannot  recover,  (Seaton  v. 
Hlnneman,  .'iO  Iowa,  898.)  We  are  ad- 
vised of  no  rule  prevaUing  in  this  state 
which  will  anthoriie  a  Judgment  on  peti- 
tion and  proof  which  shows  no  legal  lia- 
bility on  the  groand  that  a  demurrer  to 
the  petition  was  overruled,  and  defendant 
answered  OTer,  denying  the  allegations  of 
the  petition.  This  is  the  point  presented 
In  the  case. 

4.  We  are  to  determine  whether,  upon 
the  facts  we  hare  recited,  defendant  is  lia- 
ble upon  the  Injunction  bond.  It  yery 
clearly  appears  that,  as  there  was  a 
breach  of  the  bond  which  Is  not  disputed, 
plaintiff  is  entitled  to  at  least  nominal 
Oamages,  though  be  suffered  no  special  in- 
jury from  being  deprived  of  the  Ice,  tor  the 
reason  that  he  hud  no  right  to  it.  The 
question  of  plalntltTs  right  to  recover  at 
least  nominal  damages  should  hare  bean 
submitted  to  the  Jury. 

6.  But  in  our  opinion,  upon  the  facts  of 
the  case  above  recited,  plaintiff  did  hare  a 
right  to  and  property  In  the  ice  he  had 
l-repared  to  remove,  and  a  property  right 
to  obtain  ice  out  of  the  stream  pursuant 
to  the  plan  upon  which  he  was  working. 
The  river,  while  not  navigable,  was  mean- 
dered in  the  government  survey.  The  bed 
of  the  stream— the  land— never  passed  oat 
uf  the  proprietorship  of  the  United  States 
government,  and  the  riparian  owners  had 
no  right  or  interest  therein,  and  therefore 
iiad  no  exclusive  rights  to  the  ice  found 
upi>n  the  stream.  In  support  of  this  posi- 
tion, see  Seriin  r.  Orefe,  67  Iowa,  197,  26  N. 
W.  Rep.  227. 

6.  The  United  States  retains  the  title  to 
the  bed  of  the  istream,  which  it  holds,  not 
for  disposition  nor  tor  use  in  any  way 
tliat  wilt  Interfere  with  the  rights  of  the 
riparian  owners  and  the  public  to  the 
water  of  the  stream  and  its  uses  for  all 
proper  purposes.  It  cannot  be  claimed 
that  the  government  can  prevent  riparian 
owners  from  nsing  the  water  to  erolve 
power  for  mechanical  purposes,  for  domes- 
tic use, for  supplying  towns  andcltles.and 
for  all  the  punioses  for  which  water  may 
be  lawfully  used.  Of  course,  such  use 
must  be  so  limited  and  restricted  that  the 
rights  of  riparian  owners  and  of  all  others 
holding  rights  to  the  water  shall  not  be 
Interfered  with.  It  cannot  be  tlv>nght  the 
g;ovemment  has  the  power  or  authority 
to  divert  the  stream,  dry  up  the  water,  or 
so  contaminate  it  that  it  could  not  be 
nsed  for  proper  purposes.  The  govern- 
ment has  no  more  property  in  the  water 
than  a  riparian  owner  or  the  public.  The 
\>eneflcent  Creator  opened  the  fountains 
which  filled  the  stream  for  the  t>eneflt  of 
His  creatures,  and  has  bestowed  no  power 
upon  man  or  governments  created  by 
man  to  defeat  His  beneficence.  Of  course, 
the  Dse  of  the  water  may  be  regulated  by 
the  state,  but  the  state  may  not  forbid  its 
use  to  the  people.  As  streams  of  water 
begin  ex  Jure  natarse,  they  are  subject,  as 


to  course  and  use,  only  to  Nature's  laws. 
The  maxim  of  the  common  law  Intended 
to  protect  all  people  in  the  enjoyment  of 
Nature's  water-courses,  namely,  "aqua 
evrrlt  et  debet  earrere  ut  eurrere  aoleb&t, " 
Is  as  obligatory  npon  the  government  as 
upon  the  cttlsen.  Under  this  maxim  there 
can  be  no  restriction  upon  the  use  and  en- 
Joymentot  water  when  flowing  in  Nature's 
stream.  Whoever  has  lawful  access  to 
the  stream  flowing  over  a  bed  owned  by 
the  government,  and  held  in  trust  (or  the 
benefit  of  the  people,  may  use  the  water 
as  regulated  by  law.  In  tlie  case  before 
UB  It  is  not  shown  nor  claimed  that  plain- 
titt  did  not  have  lawful  right  to  go  upon 
the  stream.  It  Is  plain  that  the  same* 
riglits  to  the  Ice  exist  which  may  be  held 
to  the.  water,  for  the  ice  Is  water  in  an- 
other form,— is  congealed  water.  Its  nses 
tor  comfort,  luxury,  and  health  are  known 
and  demanded  every  where.  It  cannot  be 
doubted  that,  in  accord  with  the  views  we 
have  expressed,  any  cltiaen  who  may  law- 
tally  go  npon  the  stream  may  gather  Ice 
from  it  nnderthe  regulations  prescribed 
by  law.  He  is  entitled  to  the  lee  he  pre- 
pares by  his  tabor  to  be  removed.  It  Is 
plain  that  tf  he  eats  Ice  (or  transportation 
to  his  ice-house,  another  cannot  rob  him 
of  his  labors  by  carrying  away  his  ice; 
and  it  Is  plain  that  when  be  makes  prepa- 
rations to  use  the  Ice  npon  a  certain  part 
of  the  stream,  prepares  its  siiriuce  (or  cat- 
ting, erects  machinery  to  handle  the  ice, 
makes  walks  or  ways  for  workmen,  or  in 
any  other  proper  manner  indicates   the 

gart  of  the  stream  which  he  bceuplee  in 
Is  operations,  which  must  be  reasonable 
in  extent  and  in  all  other  respects,  he  has  a 
pro|>erty  right  to  the  occupation  .of  such 
locality  daring  the  Ice  season,  and.  to  the 
Ice  (ormed  there.  When  men  are  thrown 
together  without  government  or  estab- 
lished rules  to  regulate  their  possessions 
and  use  of  the  land  they  occupy,  they 
tacitly  assent  to  just  such  rules  as  fol- 
low from  the  doctrines  we  have  an- 
nounced. This  has  been  done  by  settlers 
and  miners  in  every  territory  o(  the  Dnlon, 
as  well  as  in  every  land  where  the  ideas  of 
civilized  jnstice,  and  especially  the  Anglo- 
Saxon  ideas  of  the  protection  of  individ- 
ual property,  prevail.  Shall  not  the 
courts,  where  there  is  established  govern- 
ment, recognise,  protect,  and  enforce 
rights  which  are  instinctively  recognised 
by  our  people?  Indeed,  courts  are  estab- 
lished to  en(orce  and  protect  all  rights 
held  by  men  not  surrendered  to  the  state, 
thereby  promoting  order  and  pea(^  o(  the 
state.  In  support  of  these  views  we  cite 
the  following  authorities:  Woodman  v. 
Pitman,  79  Me.  456,  10  Atl.  Rep.  821 ;  lee 
Co.  V.  Steamer  Excelsior,  44  Mich.  229.  6  N. 
W.  Rep.  686,  88  Amer.  Rep.  246.  and  notes; 
Inhabitants  o(  West  Roxbury  v.  Stoddard, 

7  Allen,  158 ;  Paine  v.  Woods,  108  Mass.  160; 
Ang.  Water-Courses,  §5  71,  93, 133,  536,  and 
notes  to  each  section;  Hlckey  v.  Hazard, 

8  Mo.  App.  480;  Wood  v.  Fowler,  26  Kan. 
682;  Brastow  v.  Ice  Co.,  77  Me.  100;  Uage 
V.  StelnkraasB,  131  Mass.  222;  Rowell  v. 
Doyle,  Id.  474 ;  Lorman  v.  Benson,  8  Mich. 
18,  77  Amer.  Dec.  435,  and  notes ;  Village 
of  Brooklyn  v.  Smith,  104  111.429;  Hydrau- 
lic Co.  v.  Butler,  01  Ind.  194;  Hlggins  v. 
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Kuaterer,  41  Mirh .  318, 2  N.  W.  Bep.  18.  See 
27  Amer.  Law  Beg.  p.  240,  (or  notes  to  the 
caae  of  Woodman  v.  Pitman, mipra.  citing 

.some  ottier  cases. 

7.  ThlH  caBeisdiBtlngoisliablelrom  Mur- 
phy V.  Bailroa*!  Go.,  65  Iowa.  473,  8  N.  W. 
Rep.  820,  and  Tnrley  t.  Tnclier,  6  Mo.  58.S, 
and  other  cases  cited  upon  the  same  point 
by  counsel,  hy  Its  facts.  lu  tbene  cases  it 
was  held  that  trespassers  upon  land, — 
government  or  private,— who  cutgrass  or 
timber  for  removal,  acquired  no  property 
therein.  The  grass  and  timber  are  a  part 
of  the  realty,  and  are  permanent,  and  not 
subject,  as  water,  to  movement  and 
change.  The  owner  of  the  land  owns  the 
*  grass  and  trees.  But  the  owner  of  the 
land  over  which  a  stream  flows  does  not 
own  the  water  so  as  to  appropriate  it  to 
bis  own.  exclusive  use  and  stop  its  flow. 
He  may  lawfully  enjoy  it  while  it  is  flow- 
lug  over  his  land.  When  it  enters  the 
land  of  another  he  loses  all  interest  in  it. 
The  cases  cited  above  are  not  applicable 
to  tbfl  facte  of  .the  case  before  us.  These 
eoartderations  lead  ns  to  the  conclusion 
that  the  court  below  erred  in  withdraw- 
ing the  case  from  the  Jnrgr,  and  directing  a 

'  verdict  for  defendant.    Bevetrsed. 


Mbrbill  y.  ToBiN  et  at. 

Same  v.  Mulronbt  et  a/. 

(Supreme  Court  of  Iowa.    Hay  21, 1891.) 

Taxes — Faio  on  Iimitd  ov  Akotbbb— BacovxBT 

— Res  Adjodicata. 

1.  In  an  action  to  recover  taxes  paid  byplain- 
tiit,  when  he  In  grood  faith  supposed  be  had  a  per- 
fect title,  the  judgment  in  a  prior  salt  brought 
by  plaintiff  to  ^uiet  his  title  against  the'  defend- 
ants, who  were  then  in  possession,  which  was 
determined  adversely  to  him,  and  in  whloh  he 
unsuGcessfnlly  pleaded  the  payment  of  taxes  and 
defendants'  knowledge  thereof  at  the  time  as  an 
estoppel,  but  made  no  claim  for  an  accounting 
therefor,  will  not  operate  as  a  bar  to  plaintiff's 
claim. 

2.  Where  a  non-resident  entered  land  npon 
county  land-warrants  by  means  of  an  agent,  and 
received  patents  therefor  from  the  United  States, 
and  for  a  long  time  paid  the  taxes  thereon  in  Ig- 
noranoe  of  anv  cUUm  thereto  by  defendants,  the 
land  itself  being  a  wild,  nainclosed  prairie,  and 
the  possession  by  wlxich  defendants  succeeded  in 
establishing  an  adverse  title  thereto  being  the 
cutting  and  stacking  hay  thereon,  and  such  other 
acts  of  dominion  as  it  was  susceptible  of  in  its 
wild  state,  and  where  plaintiff,  as  soon  as  he 
disoovered  that  there  was  an  adverse  claim  to 
the  land,  sued  to  quiet  liia  title,  and- was  finally 
defeated,  his  right  of  action  for  the  taxes  so  paid 
cannot  be  defeated  on  the  ground  that  he  never 
had  any  valid  claim  to  the  lands,  and  therefore 
did  not  pa;  the  taxes  in  good  faith,  under  claim 
of  ownership. 

8.  The  payment  of  such  taxes  in  good  faith, 
under  claim  of  ownersMp  by  the  plaintiff,  enti- 
tles him  to  a  decree  charging  them  as  a  lien  on 
the  land,  as  against  those  defendants  in  whose 
possession  the  land  was  during  the  time  for 
,  which  the  taxes  were  paid,  and  to  those  of  their 
grantees  who  took  with  a  knowledge  of  the  cir- 
onmstanoes. 

Appeal  from  district  conrt,  Palo  Alto 
county;  Lor  Thomas,  Judge. 

These  two  actions  involve  the  same 
questions,  and,  by  agreement,  they  were 
tried  together  In  the  district  court,  and 
submitted  as  one  case  in  this  court,  and 
tliey  will  be  determined  in  one  opinion. 


The  object  of  the  actions  Is  to  recover  for 
certain  taxes  paid  by  the  plaintiff  npon  a 
half  section  of  land  in  Palo  Alto  county, 
and  to  enforce  the  payment  thereof  by  tbe 
establish  ment  of  a  lien  upon  the  land. 
During  the  time  that  the  taxes  were  paid 
by  plaintiff  the  defendants  Tobia  and 
Mulroney  each  owned,  or  claimed  to  own, 
160  acres  of  the  laud.  The  causes  were 
fully  tried  upon  their  merits,  and  there 
were  decrees  entered  against  Tobin  and 
Mulroney  for  the  taxes  paid  on  tbelr  re- 
spective qnarter  sections,  but  the  court  re- 
fused to  charge  tbe  amount  of  tbe  taxes 
as  liens  upon  the  land,  and  dismissed  the 
petition  as  to  the  grantees  holding  under 
Tobin  and  Mulroney.  Both  the  plaintiff 
and  tbe  defendants  appeal. 

Soper  &  Alien,  for  plaintilt.    T.  W.  Hhi^ 
liaon,  for  defendants. 

BoTHBocK,  J.  1.  It  appears  from  the 
record  In  tbe  case  that  in  tbe  year  1863  the 
plaintlO  received  from  the  Dnited  States 
two  patents,  one  for  each  of  the  quarter 
sections  of  land  the  tax  upon  which  Is  in 
controversy  in  these  actions.  These  pat- 
,ents  were  Issoed  in  pursuance  of  actual  en- 
tries of  the  land  made  at  the  proper  Unit- 
ed Btates  land-office,  said  entries  having 
been  made  upon  connty  land-warrants. 
In  1859  the  same  land  was  selected  andcer- 
tifici  as  swamp  lands,  under  the  swamp- 
land act  of  congress,  and  conveyances 
were  made  by  Palo  Alto  county  to  J. 
Stockdale,  who  in  1861  conveyed  one  qnar- 
tersectinn  to  thedefendantTbomas Tobin, 
and  in  1862  conveyed  the  other  qnarter 
section  to  the  defendant  Mnlroney.  These 
parties  claimed  to  own  tbe  laud  during 
the  entire  time  when  tbe  taxes  now  in  con- 
troversy were  paid  by  the  plaintiff.  The 
plalntlB  entered  tbe  land  in  entire  fcood 
faith,  and  never  authorized  any  one  tu 
take  possession  ofit,  and  duringtbe  whole 
time  that  he  paid  the  taxes  In  controversy 
be  believed  that  he  was  the  undisputed 
owner  of  the  land.  He  was  a  non-resident 
of  the  state.  Did  not  at  any  time  visit 
the  land,  and  bad  no.  knowledge  of  any 
adverse  claim  thereto,  or  of  any  one  claim- 
ing to  be  in  possession  thereof,  until 
about  the  year  1883,  when  he  immediately 
commenced  actions  in  tbe  United  States 
circuit  court  against  Tobin  and  one  Shea, 
to  whom  Mulroney  had  conveyed  tbe 
land,  to  quiet  his  title  to  the  land  as 
against  the  swamp-land  claims  under 
which  said  Tobin  and  Mulroney  claimed 
the  land.  These  suits  were  pendluK  in 
said  courts  until  January  24, 1887,  when  It 
was  finally  determined  that  the  said  Tobin 
and  Mulroney  had  the  better  title,  and 
that  tbe  plaiutilf  had  no  valid  claim  to 
the  land.  These  actions  to  recover  the 
taxes  were  commenced  on  tbe  3d  day  ul 
January,  1889.  On  tbe  28th  day  of  Septem- 
ber, 1886,  Tobin  conveyed  the  quarter  sec- 
tion claimed  by  him  to  one  Loughlin,  and 
on  the  9th  day  of  July,  1887,  Louglilin 
conveyed  the  same  land  to  Albert  E.  Har- 
rison, and  on  the  6th  day  of  November, 
1887,  be  conveyed  the  land  to  T.  W.  Harri- 
BonT.  The  other  quarter  section  was  con- 
veyed by  Shea  to  one  Flynn,  in  the  mouth 
of  October,  1886,  and  by  Fljan  to  said  Al- 
bert £.  Harrison,  July  0, 1887,  and  by  Al- 
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bert  E.  Harrison  to  said  T.  W.  Harrison, 
November  5, 1887. 

There  are  several  grounds  apon  which 
it  Is  claimed.  In  behall  of  the  defendants, 
that  the  court  erred  In  euterinK  decrees 
against  Tobln  and  Mulroneyfor  thetases. 
The  first  is  the  claim  in   behalf  uf  the  de- 
fendants  that  the  qnestlon  as  tn  the  taxes 
and  the  rlfi;ht  to  recover  therefor  was  ad- 
judicated In  the  actions  brought  by  the 
plaintiff  to  quiet  his  title  to  the  land.    It 
appears  from  the  records  in  the  cases  in 
the  United  States  circuit  court  that  the 
plaintiff  pleaded  the  payment  uf  the  taxes 
on  the  land  for  a  Iohk  series  of  years  with 
the  knowledge  of  Tobln  and  Molroney, 
and  without  objections  on  their  part,  and 
that  by  reason  thereof  they  ought  to  be 
estopped  from  setting  up  any  claim  of  title' 
to  the  land.    It  is  stated  In  the  petitions 
in  those  actions  that  the  taxes  so  paid  on 
each  quarter  section  amounted  to  f458.73. 
But  no  claim  was  made  for  an  accounting 
for  said  taxes.    The  payment  ther^t  was 
pleaded  merely  by  way  of  estoppel,  and 
the  evidence  shows  that  at  no  time  during 
the  pendency  of  said  actions,  by  pleadings 
supplementary  or  otherwise,  or   In  any 
other  manner,  was  any  claim  made  that 
the  plaintiff  should  have  bis  raxes  refund- 
ed.   Those  actions   were  tried  upon  the 
claims  of  tlie  respective  parties  to  the  title 
of  the  land,  and  nothing  aside  from  that. 
In  this  state  of  the  record,  we  are  of  opin- 
ion that  the  plea  of  former  adjudication  is 
not  well  taken.    See  Bradley  v.  Cole,  67 
Iowa,  660.  25  N.  W.   Rep.  »4C.     There  is 
language  to  be  found  in  the  decisions   to 
the  effect  that  a  judgment  or  decree  is  an 
estoppel,  not  only  as  ■  to  every  ground  of 
claim  or  defense  actually  presented,  but 
as  to  every  other  matter  which   the  par- 
ties might  have  litigated  and  had  decided, 
as  incident    to   or  essentially  connected 
with  the  subject  of  litigation.    But  this  is 
true  only  when  restricted  to  the  demand 
or  claim  in  controversy,  and  Inclnded  In 
the  Issues  Joined  in  theformersuit.  Where, 
In  a  decree  in  chancery,  it  appears  afflrma- 
tively  that  the  rights  of  the  parties  were 
adjusted  upon  a  grround  which,  neither  in 
I  ts  general  nor  special  statement.  Includes 
the  matter  now  In  controversy,  but  which, 
on  the  contrary,  excludes  and  leaves  It 
open,  the  former  decree  is  not  an  adjudica- 
tion.   Carl   V.  Knott,  16  Iowa,  879.    It  Is 
true  that  in  the  case  at  bar  the  recortl  in 
the  actions  In  the  United  States  circuit 
court,  and  the  decisions  and  decrees  there- 
in, do  not  alBrmatively  exclude  a  claim  for 
the  taxes  paid  by  plaintiff.    But  the  state- 
ments of  the  pleadings,  and  the  decisions 
and  decrees,  do  as  effectually  exclude  the 
idea  that  any  adjudication   was  sought 
or  affected  by  the  said  suits  as  if  it  had 
Ueen  stated  in  so  many  words  intbedecree 
that  claims  to  recover  for  taxes  paid  were 
not  adjudicated. 

2.  It  Is  next  claimed  that  the  plaintiff 
cannot  recover  the  taxes,  because  he  nev- 
er had  any  valid  claim  to  the  land,  and 
therefore  did  not  pay  the  taxes  in  good 
faith,  under  claim  of  ownership,  and  that 
because  the  circuit  court  of  the  United 
Htates  determined  that  the  plaintid's  ac- 
tion to  quiet  title  was  barred  by  reason 
of  the  ad  verse  possession  of  tbedefendants 


under  claim  of  title  for  the  10  years  pre- 
scribed by  the  statute  of  limitation.  We 
do  nut  think  this  position  should  be  sua- 
talned.  We  think  that  the  evidence  shows 
beyond  all  controversy  that  the  plaintiff 
paid  the  taxes  In  good  faith,  in  the  honest 
belief  that  be  was  the  owner  of  the  land. 
Soon  after  he  discovered  that  there  was 
an  adverse  claim  to  the  land,  he  com- 
menced his  actions,  and  prosecuted  them 
vigorously,  not  only  until  decrees  were 
rendered  against  him,  but  until  after  his 
petitions  for  rehearing  were  overruled. 
The  land  was  not  inclosed  by  fences.  It 
remained  wild,  unbroken  and  unculti- 
vated prairie.  The  possession  by  which 
the  defendants  succeeded  In  defeating  his 
title  was  the  cutting  of  hay,  and  stacking 
it  upon  the  land,  and  such  other  acta  of 
dominion  over  it  as  it  was  susceptible  of 
in  its  wild  state.  It  was  held  that  these 
acts  constituted  adverse  possession,  un- 
der the  rule  laid  down  in  Booth  v.  Small, 
25  Iowa,  181;  Clement  v.  Purry,  34  Iowa, 
567;  and  Forey  v.  Blgelow,  56  Iowa,  383,  9 
N.  W.  Rep.  313.  Much  of  the  argument  of 
defendants' counsel  is  devoted  to  the  claim 
that  the  plaintiff  should  be  charged  with 
notice  of  the  acts  of  possession,  and  that, 
therefore,  his  payment  of  taxes  was  not 
in  good  faith,  and  under  an  honest  claim 
of  ownership.  It  is  to  be  remembered 
that  the  plaintiff  was  a  non-resident  o( 
the  state.  He  entered  the  land  through 
an  agent,  and  always  supposed  that  he 
had  the  title.  For  the  purposes  of  this 
action,  that  was  enough  diligence  to  re- 
quirethat  tbedefendants  should  reimburse 
him  for  the  taxes  paid.  The  case  comes 
fully  within  the  rule  of  the  case  of  Good- 
now  V.  Moulton,  61  Iowa.  558,  2  N.  W. 
Rep.  895,  and  the  long  line  of  cases  since 
determined  by  this  court,  and  which'  need 
not  be  here  cited.  A  non-resident  of  this 
state,  who  entered  land  in  the  regular 
wa.T,  and  took  what  everyone  would  sup- 
pose was  valid  title,  ought  to  be  held  as 
justified  in  paying  the  taxes,  without  so 
much  as  examining  records  to  ascertain 
whether  the  federal  governnient,  which 
is  the  source  of  all  titles,  had  disposed  of 
the  land  to  another,  or  that  some  one  was 
in  possession  thereof  claiming  title.  It 
would  be  an  outrage  upon  all  equitable 
rights  to  deny  the  plalntlO  reimbursement 
for  his  honest  outlay  of  money,  and  allow 
the  defendants  to  taketbeland  discharged 
of  all  claims  for  taxes  paid  for  18  years. 

8.  Some  claim  is  made  to  the  effect  that 
the  evidence  does  not  show  what  amounts 
were  actually  paid  upon  the  half  section 
of  land,  and  upon  the  respective  quarter 
sections  thereof.  There  is  no  merit  in  this 
claim.  The  tax  receipts  were  Introduced 
in  evidence,  and  there  is  no  difficulty  in  ar- 
riving at  the  proper  amounts.  All  that 
is  required  is  an  application  of  the  first 
rules  of  arithmetic  to  determine  the . 
amount  correctly,  and,  where  each  sepa- 
rate payment  is  ascertained,  interest 
should  be  added  thereto  at  the  rate  of  6 
per  cent,  from  the  date  of  tlie  payment. 

4.  The  plaintiff  appealed  from  the  ruling 
of  the  court  refusing  to  paake  the  taxes  a 
Hen  upon  the  land,  as  against  the  present 
owner.  The  defendant  Harrison  acquired 
title  with  full  knowledge  of  all  the  facts  in 
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connectiOD  witb  the  payment  of  the  taxes. 
He  was  attorney  tor  the  defendaots  in  the 
former  actloo.  He  has  made  nu  sbowlng 
that  he  purchaaed  the  land  from  one  who 
was  an  innocent  purchaser  for  ralae,  or 
that  any  of  the  Intervening  grantora  were 
Innocent  parchasere.  It  was  iucambent 
on  him  to  do  bo.  Kltterldge  v.  Chapman, 
86  Iowa,  348;  Lilly  man  ▼.  King.  Id.  207; 
Light  V.  West.  42  Iowa.  138,  Davie  v.  No- 
lan, 49  Iowa,  683 ;  Nolan V.  Grant,  63  Iowa, 
892,5N.  W.  Rep. 518,  and  other  cases  in  this 
court.  The  district  court  should  have  en- 
tered a  decree  against  all  of  the  defend- 
ants, making  the  taxes  a  lien  upon  the 
land.  Upon  the  defendants'  appeal  the 
decree  will  be  affirmed,  and  npontbeplaln. 
tiff's  appeal  it  will  be  reversed. 


Sntdbb  v.  Wither  et  al. 
{Supreme  Cowt  of  Iowa.    Hay  98, 1891.) 

COKTBIBUTOBT  MBOLIQENCE — (IVrDBNCE. 

Id  a  salt  for  an  injury  to  a  customer  from 
falling  into  the  well  of  an  elevator  in  a  store,  it 
Is  competent  to  ask  a  witness  whether  at  the 
time  of  the  accident  the  light  was  such  that  the 
well  could  have  been  easily  seen:  and  the  exdn- 
•Ion  of  such  evidence  is  prejudicuil  error,  though 
the  sitnation  of  the  well  and  its  sorroondlngsare 
fully  described  to  the  Jury. 

Appeal  from  district  conrt,  Linn  cunn- 
ty;  J.  D.  QoPFEN,  Judge. 

Action  to  receiver  damages  on  account 
of  personal  injuries  alleged  to  have  been 
sustained  in  consequence  of  the  negligence 
of  defendants.  There  was  a  trial  by  jury, 
and  a  rerdict  and  Judgment  for  plaintiff. 
The  defendants  appeal. 

Mills  &  Keeler,  for  appellants.  M,  P. 
Smith  and  J.  J.  Powell,  for  appellee. 

BoBiNBON,  J.  The  defendants  B.  H.  Wit- 
ner  and  E  .*  E.  Wltner  are  copartners  in 
the  wholesale  grocery  business,  under  the 
firm  name  uf  Wltner  Bros.  In  May,  1888, 
they  were  carrying  on  said  bnsiness  at 
Cedar  Baplds.  The  groand  floor  of  the 
building  they  occupied  had  at  one  time 
been  separated  into  two  rooms  by  a  brick 
wall,  each  of  which  was  about  19  feet  wide 
and  140  feet  long.  At  the  time  in  question 
that  wall  bad  been  pierced,  and  one  door 
and  five  archways  had  been  made  therein, 
each  archway  being  8  feet  wide  and  9  feet 
high.and  the  two  rooms  were  used  together 
as  one.  They  extended  lengthwise  from 
easttowest,  and  fronted  westward.  Inthe 
east  end  of  each  were  a  door  and  two 
windows.  The  south  room  was  divided 
Into  two  nearly  equal  parts  by  a  wall, 
which  extended  from  north  to  south.  In 
that  wall  there  was  an  archway  about  10 
feet  wide  and  9%  feet  high.  A  tew  feeteast 
of  that  wall  there  wasa  door  in  the  sooth 
wall  of  the  building.  -  Four  of  the  arch- 
ways In  the  wall  which  separated  the 
two  main  rooms  were  east  of  the  cross- 
wall  we  have  described.  The  nortb  wall 
of  the  north  room  was  unbroken,  and  tbe 
same  was  true  of  the  south  wall  of  the 
snnth  room,  excepting  by  tbe  door  men- 
tioned. In  the  north  room  opposite  tbe 
third  archway  fpom  the  east  end  was  a 
freight  elevator,  the  hatchway  tor  which 
opened  into  the  cellar.  The  snnth  line  of 
that  hatchway  was  tbe  north  line  of  the 


wall  wfalcb  was  pierced  by  the  arcbway. 
Posts  at  the  comers  of  tbe  hatchway  ex- 
tended from  the  floor  to  tbe  ceiling. 
Boards  were  nailed  on  those  on  tbe  east 
side  to  a  height  of  three  or  more  feet,  a 
barrier  was  fastened  to  those  on  the  west 
side,  and  the  space  between  those  on  the 
north  side  was  closed  by  a  picket  gate. 
The  space  on  tbe  south  side  was  fumisbed 
with  a  bar.  tbe  ea«t  end  of  which  was 
hinged  a  few  feet  above  the  floor.  The 
west  end  was  free,  and  arranged  to  be 
placed  in  a  notch  in  the  west  post,  or  to 
be  dropped  to  tbe  floor.  The  hatchway 
was  a  little  more  than  SO  feet  from  the 
east  end  of  the  room.  On  the  sooth  side 
of  the  north  room,  between  tbe  batcbway 
and  the  east  end,  was  a  stairway,  open, 
'except  near  the  bottom,  without  rlserti. 
Quantities  of  merchandise  were  stored  in 
the  two  rooms  in  such  manner  as  to  leave 
passage-ways  in  various  directions.  On 
the  morning  of  the  Slst  day  of  May,  1888, 
the  plaintiff  went  into  the  office  of  defend- 
ants, which  was  located  in  the  west  end 
of  the  south  room,  tor  the  parposeof  mak- 
ing a  purchase.  He  was  told  by  one  of 
the  defendants  that  employes  in  the  bark 
part  of  the  store  would  wait  on  him.  He 
left  the  office,  and  went  eastward  in  the 
sonth  room,  until  nearly  opposite  tbe  ele- 
vator arcbway,  when  he  turned  north- 
waM  to  go  through  It,  for  the  purpose  of 
speaking  to  a  clerk  who  was  at  work  In 
that  vicinity.  The  elevator  was  In  the 
second  story  at  the  time.  The  bar  on  tbe 
south  side  was  down  at  tbe  west  end. 
The  plaintiff  walked  into  the  unprotected 
opening,  fell  to  the  cellar  floor,  and  re- 
ceived the  injuries  of  which  he  complains. 
He  claims  that  he  was  Injured,  without 
fault  on  his  part,  in  consequence  of  tbe 
negligence  of  defendants  in  permitting  tbe 
hatchway  to  remain  ung^uarded  and  nn- 
llghted.  Defendants  deny  negligence  and 
liability  on  their  part. 

1.  The  appellants  insist,  and  there  was 
evidence  which  tended  to  show,  that 
plaintiff  knew  of  tbe  elevator  and  its  lo- 
cation at  the  time  of  tbe  accident;  that 
when  it  happened  the  weather  was  clear, 
and  the  light  from  the  doors  and  win- 
dows we  have  described  was  ample  to 
disclose,  to  any  one  having  ordinary  eye- 
sight and  using  reasonable  care,  the 
hatchway  and  its  condition;  that  the  ac- 
cldeAt  to  plaintiff  and  tbe  consequent  inju- 
ries resulted  from  bis  own  want  of  ordi- 
nary and  reasonable  care.  Tbe  plain  tiff 
insists,  and  so  testified,  in  substance,  that 
the  light  in  the  vicinity  of  tbe  hatchway 
was  dim ;  that  the  stairway,  piles  of  mer- 
chandise, and  other  objects  so  obstructed 
the  light  that  the  hatchway  could  not  be 
spen  by  tbe  use  of  ordinary  care;  that  be 
did  not  know  of  Its  existence,  and  did  not 
see  it,  until  he  fell  through  It,  although  he 
was  using  due  care  at  tbe  time.  It  thus 
appeared  that  a  controlling  question  in 
the  case  was  whether,  at  the  time  of  the 
accident,  there  was  sufficient  light  at  and 
about  the  hatchway  to  enable  a  person 
exercising  due  care  to  see  It.  A  witness 
named  Mateer  testified  for  defendants 
that  he  was  at  tbe  elevator  immediately 
after  tbe  accident;  that  he  was  there 
after  plaintiff  was  brought  up  from   tbe 
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cellar,  and  while  be  was  lying  on  the 
floor  near  the  elevator.  After  teBtifying 
as  to  the  aurroundlngs,  be  was  asked  the 
following  qasBtlonH:  "At  the  time  yon 
Kot  there,  just  after  the  accident,  tell  the 
Jary  whether  or  not  there  was  any  diffi- 
culty In  seeing  the  locality  of  this  elevator 
,  opening,  and  where  It  was."  "  Attbetlue 
you  stood  there  at  the  elevator  opening, 
tell  the  Jury  whether  or  not  therv  was 
Bufflclent  light  thrown  aroand  the  eleva- 
tor to  enable  its  location  and  situation  to 
be  readily  seen  or  not."  Objections  to 
each  question  were  sustained.  Some- 
what similar  questions  were  asked  of  oth- 
er witnesses  for  defendants,  to  which  ob- 
JectlouB  were  also  sustained.  Afterwards, 
a  witness  for  plaintiff  named  Calder  testi- 
fied that  he  was  at  the  scene  of  the  acci- 
dent after  plaintiS  had  been  brought  from 
the  cellar,  and  that  he  saw  where  he  had 
fallen  in.  He  was  then  asked  the  follow- 
ing question:  "Vou  may  state  whether 
there  was  sufficient  light  at  that  time  to 
Bee  the  hole."  Objection  was  made  to  the 
question, but  he  was  permitted  toansvrer: 
"No.  sir;  I  dcm't  think  it  was. "  We  think 
this  ruling  was  in  conflict  with  that  which 
excluded  the  testimony  of  Mateer,  and 
that  the  latter  was  erroneous.  Whether 
there  was  safficlent  light  to  enable  a  person 
using  ordinary  care  to  see  the  hatchway 
was  a  question  of  fact, which  It  was  compe- 
tent to  prove  by  the  statement  of  wit- 
uesues  who  had  tested  it.  Their  testi- 
mony may  have  been  somewhat  in  the 
nature  of  conclusions,  but  from  the  char- 
acter of  the  case  It  was  necessarily  so, 
and  was  more  satisfactory  than  a  mere 
showing  as  to  the  location  and  condition 
of  the  doors  and  windows,  the  height 
and  location  of  plies  of  merchandise,  and 
other  facts  from  which  the  jury  might 
have  drawn  a  conclusion  as  to  the  condi- 
tion of  the  light.  A  knowledge  of  all  such 
facts  might  well  have  left  the  jury  In 
doatit  as  to  whether  the  hatchway  could 
have  been  readily  seen.  The  light  was 
not  wholly  excluded  from  the  rooms,  and 
Its  strength  could  best  be  told  by  actual 
experiments.  Care  shoold  be  taken  to 
have  the  experiments  apply  to  the  condi- 
tions as  to  light  under  which  the  accident 
happened,  so  far  as  practicable.  Mateer 
arrived  at  the  elevator  before  Calder,  and 
made  his  examination,  as  it  Is  claimed, 
while  the  li]2;ht  was  the  same  that  It  was 
when  plaintiff  fell  Into  the  cellar,  while  it 
is  claimed  that  the  east  door  of  the  north 
room,  open  at  that  time,  bad  been  closed 
when  Calder  arrived.  While  it  was  prop 
er  fur  the  witnesses  to  testify  as  to  what 
they  could  see,  the  vnlue  of  their  testi- 
mony might  have  been  tested  by  consider- 
ing the  surroundings,  changes  in  condi- 
tions, and  differences  in  points  of  obser- 
vation and  in  eyesight.  The  plaintiff 
claims  that  the  evidence  rejected  was 
cumulative  merely ;  therefore  that  a  new 
trial  should  nut  be  granted  on  account  of 
it.  The  authorities  cited  in  support  of 
that  claim  refer  to  newly-discovered  evi- 
dence as  n  ground  for  a  new  trial,  and 
have  no  application  to  the  case  under  con- 
sideration. The  defendants  were  entitled 
to  have  all  relevant  and  competent  testi- 
mony offered  by  them  received  and  consid- 


ered by  the  jory  In  weighing  the  evidence. 
The  presumption  of  the  law  that  they 
were  prejudiced  by  the  rulings  in  question 
Onds  ample  support  in  the  record. 

2.  What  we  have  said  disposes  Of  the 
controlling  question  in  the  case.  Others 
are  discussed,  but.  &a  they  may  not  arise 
on  another  trial,  they  need  not  be  deter- 
mined. For  the  reaeono  indicated  the 
Judgment  of  the  district  court  is  reversed. 


Seccritt  Co.  v.  Kent  et  a/. 
(Supreme  Court  of  Iowa.    Uay  27,  1891,) 

FOBXOLOBVBB  OF  MOBTOI.OB— WaKT  OF  C0N8JDES- 

ATION — Fraud  or  UoHTOAaBS's  Agent. 
A  land-owner  had  oegotiated  a  mortgage 
through  a  loan  agent  At  its  maturity  he  ap 
plied  to  the  same  agent  for  a  loan  with  which  to 
take  up  the  first  mortgage.  The  agent  had  at 
that  time  collected 'money  for  defendant,  and  con- 
verted it  to  his  own  use.  He  sent  the  applica- 
tion for  the  loan  to  defendant,  who  Instructed 
him  to  make  the  loan  out  of  the  money  ooUeoted. 
A  note  and  mortgage  were  executed  by  the  land- 
owner, and  delivered  to  the  agent,  who  promised 
to  pay  the  first  mortgage.  The  agent  sent  the 
second  mortgage  to  defendant,  and  soon  after- 
wards absconded,  leaving  the  first  mortgage  un- 
paid. Held,  that  the  second  mortgage  was  wlth- 
ont  consideration,  and  that  the  land-owner  could 
recover  Interest  paid  thereon  before  he  learned 
that  when  the  second  mortgage  was  executed  the 
agent  had  embezzled  money  collected  by  him  for 
the  defendant. 

Appeal  from  district  court,  Dallas  coun- 
ty; A.  W.  Wilkinson,  Judge. 

Patrick  J.  Collins  and  his  wife,  and  El- 
more M.  Kent,  Henry  B.  and  Herman 
L.  Kent;  as  executors  of  the  estate  of  Da- 
rius E.  Kent,  are  defendants  in  this  action. 
The  plaintiff  company  brings  the  action 
for  the  foreclosure  of  a  mortgage  given  by 
defendant  Collins  and  wife  on  the  10th  day 
of  May,  1880,  to  John  R.  Keep,  to  secure 
a  coupon  note  for  $1,000.  Keep  assigned 
the  note  and  mortgage  to  William  Holies, 
and  Bollee  to  the  plaintiff.  On  the  ^th 
day  of  April,  18S5,  the  defendant  Collins 
and  wife  executed  to  Darius  E.  Kent  an- 
other mortgage  on  the  same  premises,  to 
secure  a  note  for  fl.OOO,  because  of  which 
the  executors  of  his  estate  are  made  par* 
ties,  and  the  llenuf  said  mortgage  is  asked 
to  be  made  junior  to  that  of  plaintiff. 
The  executors,  by  way  ol  answer,  aver  a 
pay  ment  of  the  plaintiff's  mortgage.  De* 
fendants  Collins  admit  the  execution  and 
delivery  of  the  two  notes  and  mortgages, 
but  say  that  in  making  the  loan  from 
Keep,  for  which  the  first  note  was  given, 
one  Hugh  K.  Crelghton  was  the  agent, 
and  was  afterwards  the  agent  for  the 
holders  of  the  note,  to  whom  payments 
of  Interest  were  made,  upon  authority 
of  the  holders,  and  that  at  maturity  of 
said  note  demanded  payment ;  that  Hugh 
R.  Crelghton  was  at  that  time  the  agent 
of  Darius  E.  Kent,  at  Des  Moines,  to  loan 
bis  money,  and  that  Crelghton  represent- 
ed to  defendants  (Collins)  that  he  would 
procure  the  money  to  pay  off  plaintiffs 
mortgage  from  Darius  E.  Kent,  and  that 
they  executed  the  note  and  mortgage  to 
Darius  E.  Kent  under  the  belief  and  under- 
standing with  Creightun,  as  agent  for 
Kent,  that  $1,000  had  been  paid  by  Kent 
to  Crelghton  for  the  plaintiff.  In  pro  tanto 
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satisfaction  ut  his  mortgage:  and  that 
they  paid  to  Crelghton  f  91 .50,  baing  the 
balauce  dae  thereon.  They  further  say, 
upon  information  and  belief,  that  the  f  1,. 
000  wa6  never  paid  by  Kent  to  Crelgbton 
for  the  plaintiff,  and  that '  the  note  to 
Kent  la  without  consideration.  They  ad- 
mit a  liability  on  one  of  the  notes,  but 
deny  that  they  are  liable  on  both.  Titey 
further  aay,  by  way  of  croas-action  against 
the  cr^ditorB,  that,  since  making  vaid 
note  to  Kent,  they  have  paid  to  the  exec- 
utors S8l)0  as  interest  thereon,  and  ask 
that,  if  the  note  shall  be  decreed  of  no 
force,  they  have  Judgment  therefor  against 
the  executors.  The  executors  deny  that; 
Crelghton  was  the  agent  of  Darius  £. 
Kent  In  making  the  loan,  and  insist  that 
the  note  is  valid,  and  the  mortgage  a  sub- 
Misting  lien  on  the  premises  superior  to  the 
plaintiff's  mortgage.  The  district  conrt 
found  that  the  note  to  Darius  E.  Kent 
was  without  consideration,  and  that  de- 
fendants Collins  are  entitled  to  recover 
the  amount  paid  thereon  as  Interest,  end 
that  plaintiff  was  entitled  to  a  decree,  and 
gave  Judgment  accordingly.  The  execu- 
tors appealed. 

WHlurtl  &  Fletcher,  for  appellants. 
Kanirm»n&Guemaey,tot^\e&rxtiti  appel- 
lee. Baker  A  Haakina,  for  defendant  ap- 
pellees. 

Granger,  J.  There  is  no  question  In 
the  case  as  to  the  validity  ol  plaintiff's 
note  and  mortgage,  and  Its  right  of  recov- 
ery can  only  be  defeated  by  a  tinding  that 
the  note  has  been  paid.  If  paid,  it  must 
be  the  result  of  findings  that  Hugh  R. 
Crelghton  was  the  agent  ol  plaintiff  to  re- 
ceive payment,  or  had  been  so  held  out  by 
plaintiff  as  to  estop  it  to  deny  the  agency, 
and  that  the  money  was  paid  to  him  aa 
sncb  agent.  If  Crelghton  ever  secured  the 
money  as  agent  tor  plaintiff,  it  came  from 
Darius  E.  Kent  aa  a  consideration  tor  the 
note  made  by  Collins.  This  leads  as  to 
some  extent  to  consider  the  relationship 
of  Crelghton  to  the  several  parties,  and 
bis  operations  in  their  behalf.  By  stipu- 
lations, it  appears  "that  the  Union  Loan 
Association  was  in  fact  Hugh  R.  Crelgh- 
ton, he  being  the  sole  proprietor  of  the 
company,  and  its  business  being  In  fact 
his ;"  also  "  that  on  or  about  the  .Sd  day 
of  June,  1886,  Hugh  R.  Crelshton  abscond- 
ed, having  embeuled  funds  of  various  par- 
ties amounttug  to  many  thousands  of  dol- 
lars, and  has  not  been  heard  from ;  and 
that  said  embeszlement  covered  a  period 
of  two  or  three  years  previous  to  that 
date.  "  The  application  of  Collins  for  the 
loan  from  Kent  was  in  writing,  and  con- 
stituted Cn>lgb  ton  his  agent  to  procure  it. 
It  is  undisputed  that  Kent  did  not  for- 
ward or  pay  to  Crelghton  any  m<iney  fur 
the  purpose  of  the  loan,  and  it  is  equally 
undisputed  that  Crelghton  had  been  act- 
ing for  Kent  in  making  certain  coUectinus 
in  Iowa.  Of  the  collections  thus  intrusted 
to  Crelghton  was  what  is  known  as  the 
"Ratlgan  Loan"  of  $700,  of  which  93U0 
was  paid  In  the  years  1882  and  1SH3,  and 
the  remaining  9400,  with  some  Interest, 
was  paid  on  the  23d  day ofFebranry, 1885. 
These  payments  were  made  to  Crelghton, 
and  the  money  bad  not  been  paid  to  Kent 


at  the  time  of  the  application  for  the  Col- 
lins loan.    There  had  also  been  a  sale  on 
foreclosure  Judgment    against   one    Gal- 
breath  In  favor  of  Mr.  Kent,  under  the 
management  of  Crelghton,  and  a  certifi- 
cate of  sale  of  the  land  for  f  2,070  was  held 
by  Mr.  Kent;  and  on  the  23d  of  February. 
1885,    Kent,  through  Smith  &  Tennant, 
at   nrestfleld.  N    Y.,  (the  home  of  Kent,) 
sent   the   certificate,    with     another,    to 
Crelghton,  indorited  in  blank  by  Mr.  Kent, 
with  the  inntruction,  "  Please  sell   them, 
and  send  some  appis.torMr.  Kent  to  take, 
to  reinvest  the  money."  On  the  28th  of 
February,  1885,  Crelghton    made  to  the 
Des   Moines  Saving  Bank  his  note  for  f3,- 
000,  for  which  he  received  the  money,  and 
deposited    the  certificate    received    from 
Kent  as  collateral  thereto,  and  the  note 
has  not  been  paid.    The  at>plication  for 
theCoUins  loan  from  Kent  was  forwarded 
by  Crelghton  in  a  letter  dated  Aprfl  18. 
1885,  as  follows:  "  Smith  &  Tennant,  Wert- 
fleld,  N.  Y.— Dear  Sirs:    Inclosed  find  oat. 
piece   ol    Michael    Ratlgan,  which  please 
have  executed  and  return.    The  prenent 
owner  wants  to  pay.    Here  also  Is  Pat  J. 
ColHns'  app.  for  f  1,000,  five  J-ears,  on  121 
acres  In  Dallas  county.    This  Is  a  good 
app.    Have  Kent  take  It  with  the  balance 
due  him  on  Ualbreath  cert,  and  collection 
on    Ratlgan   loan    above."  May  5,  1885, 
Crelgbton  forwarded  to  Smith  &  Tennant. 
for  Kent,  the  Collins  note  for  $1,000.  with 
astated  account  showing  that  the  amount 
had  been  applied  therefor  from  the  Rati- 
gan  collection  and  the  Galbreath  certifi- 
cate.   No  money  was  ever  paid  by  Crelgh- 
ton to  the  plaintiff  or  Collins  or  Kent, 
and  the  only  theory  on  which  a  consider- 
ation for  the  note  can  be  sustained  is  that 
the  money  was  so  placed  in  the  bands  of 
Crelghton,  as  the  agent  of  plaintiff  or  Col- 
Uns,  that  Collins  is  bound  thereby.    None 
dispute  that  the  intention   was  that  the 
money  from  Kent  was  to  be  applied  to 
the  payment  of  the  plaintiff's  mortgage, 
and,   if  the   money   actually  came  into 
Creighton'a    bands   to  be  thus  applied, 
there  is  much  reason  to  think  that  fact 
would  be  conclusive  as  against  Collins; 
for  the  agency  In  that  respect  is  not  ques- 
tioned.   But  we  think  the  fact  Is  other- 
wise.   The  money  on  the  Ratlgan  claim 
had  ail  been  collected  before  the  Collins 
application  was  made,  and  some  of  It  for 
two  or  three  years. 

The  Galbreath  certificate  was  also  re- 
ceived before  the  application,  and  applied 
by  Crelghton  to  his  own  use  some  weeks 
before.  Crelghton  was  during  this  time 
making  base  misrepresentations  to  Kent 
or  his  agents  hs  to  the  condition  of  mat- 
ters in  his  hands,  and  it  quite  clearly  ap- 
pears from  the  evidence  that,  before  the 
application  whs  made  by  Collins,  Crelgh- 
ton bad  embezzled  the  certincate  and  the 
collections  from  the  Ratlgan  loan,  and 
that  no  part  of  the  proceeds  therefrom 
was  in  bis  hands  at  the  dat«oftne  Col- 
lins note  to  Kent.  This  fact  being  eetal)- 
llshed,  Crelghton  nev?r  held  the  money  aa 
the  agent  ut  Collins  or  the  plaintiff,  nor 
was  It  ever  placed  in  his  hands  for  that 
purpose.  Tbat  Kent  supposed  the  money 
was  there  could  make  no  difference.  It 
the  Qolllns  application  had  not  been  made. 
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Kent's  sltaatlon  woald  be  the  aame  as  to 
Creighton.  At  the  timeol  the  application 
Crelghton  bad  already  applied  the  money 
to  bto  own  Dse,  and  became  in  a  short 
time  an  abscondiDg  debtor.  The  loss  bad 
actually  occurred  to  Kent,  though  un- 
known, before  (Crelghton  became  the 
agent  tor  Collins  to  make  the  loan.  It  is, 
then,  a  lact  that  Kent  paid  no  considera- 
tion whatever  for  the  Collins  note.  It  is 
said  that  the  note  ond  mortgage  are  an 
acknowledgment  of  therecelptot  the  mon- 
ey, and  the  burden  is  with  Collins  to  show 
why  the  money  did  not  come  into  the 
hands  nf  Crelghton.  Conceding  the  bnr- 
dcu  to  be  thus  placed,  we  think  the  testi- 
mony abundant  to  show  that  fact.  In 
truth,  it  Is  hardly  open  to  (iuestion,  from 
a  fair  consideration  of  the  eridence.  This 
Tiew  accords  with  the  finding  of  the  dis- 
trict court,  and  is  conclusive  as  to  the 
claim  of  the  executors. 

2.  It  is  said  that  there  is  no  theory  on 
whlcb  defendant  Collins  can  recover  back 
the  Interest  paid  to  the  executors  on  tbo 
note.  This  interest  was  paid  under  a  be- 
lief that  Kent  bad  furnished  the  money  for 
which  the  note  was  given.  It  was  a  plain 
mistake  of  facts,  and  the  law  clearly  Jus- 
tifies its  recovery.    Affirmed. 


Jot  et  ah  v.  Security  Fire  Ins.  Co.  of 

Davenport. 

(Supreme  Court  0/  Iowa.    Hay  97, 1891.) 

AoTiOM  OH  Iksqbaroi  Fouct— Frdi A  Faois  Bvi- 
DSNoa— Pboov  ofValub. 

1.  Acts  18th  Gen.  Assem.  Iowa,  o.  311,  (  S, 
provides  that  in  a  cait  on  any  policy  of  inanr- 
ance,  "in  case  of  the  low  of  any  building  so  in- 
sored, "  the  sum  stated  in  the  policy  shall  be 
prlf»ui/aci«  evidence  of  the  value  of  the  property, 
and  it  shall  only  be  necessary  for  the  assured  to 
prove  "the  loss  of  the  building  insured, "  and  due 
notice  of  the  loss.  Held,  VbxA  the  amount  stated 
In  a  policy  was  not  prima  facie  evidence  of  the 
value  of  personal  property  uunned. 

9.  The  property  insarod  consisting  of  old  or 
second-hand  f  omitnre,  which  cannot  be  said  to 
have  a  fixed  market  value,  it  Is  competent  for  the 
insurance  company  to  prove  the  price  at  which 
the  insured  had  offered  to  sell  the  property,  to 
show  valne. 

Appeal  from  district  court,  Woodbury 
county:  C.  H.  Lewis,  Judge. 

The  plalntllfs  a  re  trustees  of  JohnHahne 
for  certain  of  his  creditors.  The  defend- 
ant company  issued  to  John  Hahne  its 
policy  of  insurance  against  loss  on  certain 
classes  of  property,  consisting  of  bouse* 
bold  goods  and  other  articles  of  personal 
property  lu  a  certain  ballding  in  Sioux 
City.  The  property  was  in  part  destroyed 
by  fire  on  the  9th  day  of  February,  1KH5, 
and  tbe  policy  was  assigned  to  the  plain- 
tiffs. This  action  is  to  recover  thereon. 
The  cause  was  tried  to  a  Jury  that 
returned  a  verdict  for  the  plainti&H,  and 
from  a  Judgment  tbereon  the  defendant 
appealed. 

R.  W.  Barger,  for  appellant.  Juy, 
Hudson,  Cull  <£  Joy  and  C.  L.  Wright,  for 
appellees. 

Oranobr,  J.  1.  Assignments  based  on 
the  action  of  the  court  In  excluding  evi- 
dence make  It  important  that  we  deter- 
mine a  Qaestion  as  to  the  burden  of  proof. 


Appellees  contend  that  under  the  statu- 
tory provision  tbe  amount  stated  in  the 
policy  is  prima  facie  the  amount  of  the 
loss.  The  verdict  in  this  case  is  for  tbe 
amount  stated  In  the  policy,  $1,178.  Tbe 
statute  on  which  the  claim  is  baaed  is 
chapter  211,  Acts  18th  Gen.  Assem.  %  8, 
which  provides:  "In  any  suit  or  action 
brought  In  any  court  in  this  state  on  any 
policy  of  insurance  against  tbe  company 
or  association  issuing  tbe  policy  sued  on 
in  case  of  the  loss  of  any  building  so  In- 
sured, the  amount  stated  in  the  policy 
shall  be  received  as  prima  facie  evidence 
of  tl>«  insurable  value  of  the  property  at 
tbe  da  te  of  tbe  policy :  provided,  nothing 
herein  shall  t>e  construed  to  prevent  tbe 
Insurance  company  or  association  from 
sbowlng  tbe  actual  value  at  tlie  date  of 
tbe  poUcy.  and  any  depreciation  in  tbe 
valne  thereof  before  tbe  loss  oecarred: 
provided, fnrther,  such  insurance  company 
or  association  shall  beliable  for  the  actual 
value  of  tbe  property  insured  at  the  date 
of  the  loss,  unless  such  value  exceeds  tbe 
amount  stated  in  the  policy;  and  in  ordar 
to  maintain  bis  action  on  the  policy  it 
shall  only  be  necessary  for  the  assared  to 
prove  tbe  loss  of  the  building  insured,  and 
that  be  has  given  the  company  or  associa- 
tion notice  in  writing  of  snch  loss,  accom- 
panied by  an  affidavit  stating  the  facts 
as  to  how  the  loss  occurred. '^  The  lan- 
guage of  the  section  precludes  a  belief 
that  the  intention  was  that  tbe  policy 
should  be  prima  facie  evidence  of  tbe 
valne  of  personal  property  destroyed  by 
fire  (or  at  least  two  reasons :  First,  be- 
cause the  section  does  not  in  terms  so  pro- 
vide; and,  second,  tiiat  no  reasons  exist 
for  giving  to  a  doubtful  statute  sncb  a 
construction.  Looking  to  the  section  and 
the  parts  thereof  wiiere  tbe  policy  baa  a 
prima,  facie  effect,  and  we  see, first,  that  it 
Is  as  to  tbe  iusarable  value  of  tbe  prop- 
erty, and  it  says:  "In  case  of  loss  of  any 
building  BO  insured  tbe  amount  stated  in 
the  policy  shall  be  receive<1  as  prfma  facie 
evidence  of  the  Insurable  value  of  the 
property  at  tbe  dateof  tbe  policy. "  Then, 
again,  speaking  of  tbe  liability  of  tbe  com- 
pany for  the  actual  value  at  the  time  of 
loss,  and  what  tbe  plaintiff  must  prove, 
having  by  tbe  policy  shown  the  insurable 
value,  he  most  "prove  the  loss  of  the 
building  Insured."  No  other  language  in 
tiie  section  indicates  a  prtma  facie  effect 
of  the  policy;  and  it  seems  to  ns  quite 
conclusive  that  it  was  not  designed  to 
have  that  effect  incases  of  loss  of  personal 
property,  bat  of  buildings,  as  expressed  in 
the  section.  In  must  cases  of  loss  of  per- 
sonal property  Insured  the  difficulty  of  tbe 
coraijanies  assuming  tbe  burden  of  show- 
ing the  actual  value  at  tbe  time  o'f  loss 
would  be  great,  if  not  impossible.  Take 
insurance  upon  stocks  of  goods,  from 
which  sales  are  continually  made,  and 
additions  made  thereto;  insurance  tipon 
ha.v  and  grain,  the  value  and  quantity  of 
which  changes  rapidly  from  use,  sales,  and 
other  causes;  and  in  fact,  personal  prop- 
erty quite  generally,— and  It  will  be  read- 
ily seen  that  such  a  rule  would  be  attend- 
ed with  too  great  difficulties  to  believe,  in 
tbe  absence  of  laugnhge  quite  unmistaka- 
ble, that  tbe  legislature  so  intended. 
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2.  The  policy  contains  this  provision: 
"  Fraud,  falseswearing,  misrepresentation, 
or  any  concealment  of  or  omission  to 
make  Icnown  a  material  fact  on  the  part 
of  the  assared,  wbetbei-  in  upplylng  for 
this  insurance,  or  in  the  proofs  of  loss,  or 
otherwise,  shall  render  this  policy  and 
any  renewal  thereof  void."  .Several  de> 
fenses  are  pleaded  to  the  canse  of  action, 
and,  amoDgf  them,  that  Hahne,  in  his 
proofs  of  loss,  falsely  and  fraudalently 
misrepresented  the  valne  of  the  property 
insured;  the  defendant  averring  that  the 
actual  value  of  the  property  was  but  f400, 
while  in  the  proofs  of  loss  it  is  represented 
as  of  the  actual  cash  value  of  91,800.  The 
averments  also  put  in  issue  the  value  of 
the  property  as  affecting  the  amount  of 
recovery  on  the  policy.  John  Kantfman 
was  a  witness  for  the  defendant,  and  tes- 
tified that  about  two  weeks  before  the  fire 
be  had  a  talk  with  Habne  about  baying 
the  property.  He  was  then  asked  this 
question:  "Now  yon  may  state  whether 
or  not  he  made  you  an  offer  to  sell  you 
that  property  at  that  time,— two  weeks 
before  the  fire, — and  what  the  offer  was. " 
After  giving  testimony  as  to  certain  ar. 
tides,  he  was  again  asked :  "  What  did  Mr. 
Hahne  ask  you  for  that  hotel  famitare 
and  building,  and  all  contents  of  the  hotel 
as  it  stood  there?"  The  witness  also  tes- 
tified that  be  was  present  at  Mr.  Lntz's 
ofilce  when  one  Rossuck  was  trying  to 
buy  the  property  of  Habne,  and  the  fol- 
lowing questions  were  asked:  "Do  yon 
know  what  Mr.  tfahne  offered  to  take  for 
the  hotel  furniture,  bedding,  and  beds, 
table-ware,  and  all  that  sort  of  thingtf? 
Did  Mr.  Habne  tell  Mr.  Rossuck  what  the 
property  was  worth  at  that  time?  An- 
swer. Yes,  sir.  Question.  Btate  what  it 
was.*  Answers  to  the  questions  were  ex- 
cluded on  objRctions  by  plaintiff  on  the 
ground  that  they  were 'incompetent,  im- 
material, and  no  measure  of  damages." 
We  think  the  coart  erred  In  sustaining  the 
objections.  Appellees'  contention  as  to 
this  point  is:  "It  Is  not  what  a  man  sells 
hlsproperty  for,  what  prices  may  be  dic- 
tated by  pressing  drenmstances  or  Illness, 
or  many  other  reasons.  His  offer  can  no 
more  be  used  against  him  thnYi  It  can  be 
need  for  falm  if  be  had  had  a  higher  price 
tendered  him. "  The  property  In  question 
consisted  of  old  or  second-hand  furniture, 
the  market  price  of  which  It  is  usually 
very  diflBcult  to  establish.  It  cannot  be 
said  to  have  a  fixed  market  value,  and  we 
think  that  the  price  for  which  it  was 
offered  by  the  owner  is  at  least  competent 
evidence  to  be  considered  by  the  jury.  If 
such  an  offer  is  accepted.  It  would  seem 
quite  .conclusive  that  the  property  was 
worth  the  amount  of  the  offer.  If  not  ac- 
cepted, it  would  he  eri,dence  tending  to 
show  that  the  property  was  not  worth 
more  than  that  for  which  It  was  offered. 
It  is  not  to  be  assumed  in  the  absence  of 
proof  that  the  offer  was  "dictated  by 
pressing  circumstances,"  Or  for  other  rea- 
sons'that  might  render  the  proof  of  such 
an  offer  of  no  avail;  but,  if  such  "circum- 
stances" exist,  they  may  be  shown,  and 
thus  give  to  the  testimony  the  weight  to 
which  it  is  entitled.  2  Wood.  Ins.  p.  1172; 
Hersey  v.  Insurance  Co.,  27  N.  H.  148.    Oth- 


er testimony  of  a  like  Import  was  also  re- 
fused, which  we  need  nut  separately  notice. 
We  do  not  think  it  necessary  to  consider 
other  assignments,  and  the  Judgment  is 
reversed. 


TOTTT  V.  Harbis. 

(Sufirtme  Cowt  of  Iowa.    Kay  85. 18B1.) 

Bnoaio  Pbbvobmaxcb— Substaxtiai.  Conruustcm 

WITH  COXTBACT. 

1.  FlaintiS  porctasseda  boose  St  aforeolomre 
aale,  and  agreed  to  sell  it  to  defendant  on  condi- 
Uoa  that  she  should  pay  the  purchase  money,  and 
redeem  from  all  tax-sales  within  60  days  after 
the  sheriff's  deed  to  plaintiff  should  be  recorded. 
The  agreement  was  left  with  the  cashier  of  a 
t>ank,  who  was  to  receive  the  money,  and  notify 
plaintiff  when  a  deed  was  to  be  sent  to  the  cashier 
for  delivery.  The  total  amonnt  to  be  paid  was 
tS,7M.43.  Within  the  time  limited  defendant  de- 
posited in  the  bank  t3,75U,  which  both  she  and 
the  cashier  supposed  to  be  the  amount  required. 
Held,  that  there  was  a  substantial  performanoe 
of  the  condition,  and  defendant  was  entitled  to 
speolfic  performance  on  paying  the  balance  due. 

a.  It  is  immaterial  that  the  money  was  de- 
posited in  the  bank  in  the  name  of  one  who  was 
to  receive  a  mortga^  on  the  completion  of  the 
transaction  between  the  defendant  and  the  plain- 
tiff. 

8.  Defendant  guarantied  to  plaintiff  (50  a 
monOi  rent  "from  the  date  he  gets  sherilTs  deed 
to  the  time  I  oompiy  with  the  within  contract. ' 
Htid,  that  defendant,  having  deposited  the  money 
in  less  than  a  month  after  tae  sheriff's  deed  was 
executed,  was  bound  tor  the  rent  for  the  interven- 
ing time  only,  and  not  for  a  full  month. 

Appeal  from  district  coort,  Cerro  Gordo 
county:  John  C.  Shbrwln,  Judge. 

On  the  24th  day  of  October,  1887.  the 
plaintiff  obtained  a  forecloanrn  Judgment 
against  Sborland  Harris,  the  then  owner  of 
the  premises  in  question,  and  on  December 
6,  1887,  the  same  was  sold  on  execution, for 
f  2,783,  to  the  plaintiff.  On  the  14tb  of  No- 
vember, 1888,  the  plain  tlB  and  defendant 
entered  intothefoUowingcontrart:  "This 
agreement,  made  between  W.  W.  Totty 
and  E.  B.  Harris,  both  of  Mason  City. 
Iowa,  wltnessetb  that  whereas,  said  Tot- 
ty holds  a  certificate  ot  sliurlff's  sale  on 
the  property  on  Main  street  In  Mason  City, 
Iowa,  heretofore  occupied  by  Sborland 
Harris  as  a  residence  and  drag-store,  and 
whereas  the  said  E.R.Harris  Is  desirous  of 
having  opportunity  to  purchase  said  prem- 
ises of  said  Totty  after  he  procures  a  sher- 
iff's deed  of  the  same,,  In  consideration  of 
flvedollars,  to  me  in  hand  paid  by  the  said 
Harris,  I,  the  said  W.  W.  Totty,  do  here- 
by agree  with  the  said  Harris  that  if  she 
will,  within  sixty  days  after  said  Totty 
places  his  sheriff's  deed  on  record, 'redeem 
said  premises  from  tax-sale,  and  pay  all- 
taxes  against  the  same,  and  pay  to  the 
said  Totty  the  snm  of  f3,199.42.  said  Totty 
and  his  wife  will  dee  1  to  said  Harris  all 
title  to  said  property  acquired  by  them 
under  said  sheriff's  deed ;  and  It  Isexpress- 
ly  agreed  that,  should  said  Harris  tail  to 
purchase  said  premises  within  the  time  and 
upon  the  terms  above  provided,  this  con- 
tract shall  t>e  forfeited,  and  be  null  and 
void,  and  the  said  Harris  shall  have  no 
right  or  make  any  claim  ot  right  to  pur- 
chase the  same  after  the  expiration  of  the 
said  time.  Witness  our  bands,  this  14th 
day  of  November,  1888.  W.  W.  Totty. 
E.K.  Harbis."  On  the  contract  are   in- 
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doraements  ae  follows :  "  After  wittaln  d»- 
(scrib«d  property  goes  by  sherlfl's  deed  to 
W.  W.  Totty,  Bald  Totty  is  to  have  all 
rent  of  the  premises  up  till  the  said  E.  R. 
Harris  purchases  said  premises  npoa  the 
terms  of  the  wittaln  contract;  and  tlie 
within  contract  is  to  beheld  by  the  City 
Banl(  for  both  parties:  and.  should  said 
Harris  fall  to'iierform  the  within  contract 
wittaln  tbe  time  therein  provided,  said 
banic  is  to  surrender  up  this  contract  to 
said  Totty,  and  the  same  shall  be  null  and 
void.  £.  R.  Habris.  In  consideration  of 
the  toregoins  contract.  I,  E.  R.  Harris, 
guaranty  said  W.  W.  Totty  fifty  dollars  a 
month  as  rent  on  the  within  described 
property  from  the  date  he  gets  sheriff's 
deed  until  the  time  I  comply  with  the 
within  contract.  E.  R.  Harris."  On  the 
5tb  day  of  December,  1888,  tbe  plalntitf  re- 
ceived und  recorded  his  sheriffs  deed,  and 
on  tbe  day  following  he  purchased  of  tbe 
then  holder  tbe  tax-sale  certificates  on 
said  premises,  which  purchase  embraced 
tbe  taxes  paid  to  include  the  year  1887.  the 
amount  necessary  therefor  being  f685. 
Tbe  contract  above  set  ont  was  by  the 
plaintiff  sealed  and  left  with  James  Rule, 
vice-president  of  tbe  City  Bank  of  Mason 
City,  with  Instructions  to  receive  the  pay- 
ments due  thereon;  and  the  plaintirrieft 
for  Calirornia,  returning  March  12,  1889. 
On  the  20th  of  December,  1888,  aside  from 
rent  to  be  paid,  there  was  dne  the  plain- 
tiff under  the  contract  98,784.42.  being 
■the  $8,199.42  specified  In  the  contract  as 
the  purchase  price,  and  f585.  paid  by  plain- 
tiff for  tax  certificates,  nnd  necessary  to 
redeem  from  taxHsaln.  On  that  day  there 
was  In  tbe  banIc  for  the  fulflliment  of  tbe 
contract  on  tbe  part  of  defendant  the  sum 
of  $8,750,  being  the  amount  that  defendant 
then  understood  was  necessary  to  a  full 
I)erformance  of  her  contract.  By  supple- 
mental pleadings  other  questions  as  to 
rent  accrued  and  taxes  afterwards  paid 
are  involved.  The  defendant  pleaded  a 
willingness  to  pay  the  amunnt  the  court 
■sboala  determine  was  due  plaintiff  under 
ber  contract,  and  that  she  had  been  will- 
ing at  tM  times  to  do  so.  The  issues  in- 
volve tbe  rights  of  tbe  respective  parties 
to  the  premises.  Tbe  district  court  found 
due  tbe  plaintiff  attbe  dateof  its  judgment 
the  sam  of  $3,977.84,  and  required  the  plain- 
tiff to  make  a  conveyance  of  the  premises 
npon  the  payment  of  that  amount  with 
Interest.  From  tbe  Judgment  tbe  plain- 
tiff appealed. 

Cligltt  <ft  J^uie,  for  appellant.  Btjtbe  Jt 
Markley  and  J.  A.  MeiJoalogue,  for  appel- 
lee. 

Obanobr,  J.  To  our  minds  the  Judg- 
ment of  the  district  court  reflects  tbe  true 
spirit  of  tbe  law  and  effectuates  Justice  t>e- 
tween  these  parties.  Tbe  record  unmls- 
talcably  discloses  that  the  delendant  has 
undertaken  a  faithful,  substantial  compll- 
auce  with  tbe  terms  of  the  contract,  and, 
bad  she  been  met  with  a  like  spirit  and 

gurpose  on  tbe  part  ot  the  plaintlB,  both 
efore  tbe  expiration  o(  the  60  days  from 
the  recording  ot  tbe  sheriff's  deed  would 
have  been  in  posseseion  of  the  exactrigbts 
contemplated  by  tbe  contract.  The  con- 
tract was  delivered  to  Mr.  Rule  as  an  offi- 


cer ot  tbe  bank,  and  payments  thereon 
were  to  be  made  at  the  bank.  Mr.  Rule 
says  the  plaintiff  told  him  "that  when  tbe 
money  was  ready  to  comply  with  the  con- 
tract, I  was  to  notify  him,  and  he  would 
send  the  deed. "  The  contract  was  sealed 
when  delivered  to  Mr.  Rule,  and  was  not 
opened  or  examined  by  blm  ontil  Febru- 
ary 8th,  after  tlie  controversy  -  as  to 
amount  to  be  paid  arose.  Mr.  Rule,  how- 
ever, had  some  information,  in  a  general 
way,  as  to  the  amounts  required  to  be 
paid;  as  that  the  taxes  were  about  $600,' 
and  the  other  amount  was  $3,200.  That 
both  Mr.  Rule  and  tbe  defendant  believed 
on  tbe  20th  of  December,  1888,  that  enough 
was  paid  to  comply  v^tb  tbe  contract,  is 
not  to  be  seriously  questioned.  He  says 
he  did  not  notify  Totty  of  the  amount 
paid  In,  but  that  the  money  had  been  de- 
posited there  to  comply  with  the  contract, 
and  asked  him  to  send  the  deed  This  in- 
dicates that  he  did  not  expect  or  under- 
stand that  the  question  of  amount  was  to 
be  first  settled  in  Oblitornia,but  was  to  be 
determined  at  the  bank,  and  that  view  is 
in  harmony  with  the  instruction  given 
him  by  tbe  plaintiff.  No  other  way  is  In 
harmony  with  a  proper  carrying  out  of 
the  contract  with  the  plaintiff  in  Cali- 
fornia. Tbe  testimony  dearly  shows  that 
when  tbe  question  as  to  the  exact  amount 
arose,  tbe  defendant  was  vigilant  to  know 
what,  nnder  the  contract,  was  required  of 
her,  and  was  at  all  times  willing  to  pay 
it.  The  slight  discrepancy  as  to  tbe 
amount  will  not  justify  a  decree  for  the 
plaintiff  under  such  a  state  of  facts.  There 
Is  a  difference  of  opinion  as  to  the  amount 
of  rent  to  be  paid  under  the  contract. 
Plalatifl's  view  Is  that  be  was  entitled  to 
rent;  in  advance,  at  $50  per  month.  By 
tbe  terms  of  tbe  contract  defendant  could 
at  any  time  after  December  6, 1888,  have 
paid  the  amount  required,  and  was  then 
entitled  to  a  deed ;  and  she  only  guaran- 
tied tbe  rent  until  she  should  comply  with 
her  contract.  If  she  bad  paid  It  on  the 
6tb  day  of  December  no  obligation  for  rent 
would  have  arisen  under  ber  guaranty,  for 
no  time  would  have  elapsed.  She  made 
tbe  payment  on  the  20th  ot  December,  and 
ber  obligation  for  rent  then  expired.  On 
the  11th  day  of  December,  there  was  placed 
in  the  bank  $22.60,  and  on  tbe  12th  $27.60, 
making  together  a  total  of  $60.  There  is 
some  dispute  In  tbe  testimony  as  to  what 
this  money  was  placed  there  for.  Appel- 
lant's view  is  that  It  is  one  month's  rent, 
and  defendant  says  that  when  she  placed 
It  there  it  was  to  apply  as  rent  if  she  failed 
to  get  the  money  to  redeem  within  the  60 
days;  but,  it  she  did  get  It,  it  was  to  ap- 
ply on  tbe  purchase  price.  Mr.  Rule  makes 
no  positive  denial  of  this,  but  does  not  re- 
member it.  Tbe  plan  of  so  placing  the  mon- 
ey was  in  accord  with  reason,  as  by  so  do- 
ing she  was  not  paying  beyond  tbe  terms 
of  her  contract;  while,  if  she  paid  tbe 
mouth's  rent,  and  then  paid  tbe  purchase 
price  within  the  month,  she  would  he  pay- 
ing rent  for  the  use  of  her  own  premises. 

There  is  so  much  speculation  and  theor- 
ising on  unimportant  matters  In  this  case, 
—as,  of  the  money  placed  in  tbe  bank  by 
tbe  defendant  $3,000  was  obtained  from 
one  Brett,  and  deposited  In  tbe  name  of 
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Brett,  with  notice  by  bim  to  Mr.  Bule  that 
It  was  to  bfl  n«ed  for  payment  by  deteni1> 
ant  when  tbe  deed  was  ready ;  f 700  waa 
obtained  from  tbe  defendant's  father,  Mr. 
Rmwell,  and  was,  at  tbe  soKgeation  of  Mr 
Role,  deposited  to  tbe  credit  of  her  father, 
bnt  for  the  defendant's  nse  when  the  deed 
sboald  arrive.  It  was  also  understood 
that  Brett  should  have  a  mortgage  to  se- 
cure him  for  the  loan  on  tbe  premises  in 
question;  and  because  of  these  facts  It  Is 
urged  that  the  deposits  In  the  hank  were 
'conditional,  not  absolute;  that  plaintIB 
was  not  required  to  fornlsb  a  deed  to  de- 
fendant or  her  father,  by  which  she  eoold 
secure  Brett  for  the  money  to  perform  her 
contract.  It  seems  to  l>e  apitellant's 
theory  that  defendant's  obligation  for 
payment  was  primary,  and  that  of  the 
plaintiff's  secondary ;  that  defendant  must 
first  pay  to  the  plaintiff,  and  then  the 
plalndtt  most  deed  to  the  defendant.  The 
law,  under  the  contract.  Imposed  no  snch 
duty.  It  was  defendant's  duty  to  be  first 
ready  to  perform  by  payment,  to  have  the 
money  at  the  bank;  and  thereupon  It  was 
the  duty  of  plaintiff  to  bare  his  deed  for 
delivery;  and  tbe  performance,  ia  tlie  eyes 
of  the  law,  wunld  be  simultaneous.  Tbe 
law,  in  cnnstrulng  contracts,  will  look 
rather  to  an  observance  of  tbe  original  In- 
tent of  the  parties  than  to  Its  defeat,  and 
let  us  give  tbe  thought  application  in  this 
case.  If  on  tbe  20th  uf  December,  188N,  the 
plaintiff  had  been  present  with  his  deed  at 
the  bank,  willing  to  practically  observe 
his  contract,  there  would  have  been  this 
state  of  facts:  The  slight  discrepancy  in 
the  amonnt  of  payments  could  have  been 
determined,  and  would  have  been  paid ; 
the  deed  to  tbe  defendant,  the  mortgage  to 
Brett  as  security  for  the  money  he  for- 
nished,  and  the  money  for  the  plaintiff, 
woqld  have  been  there.  The  deed  and 
mortgage  would  have  been  passed  tu  the 
proper  parties, -and  the  money  to  tbe 
plaintiff.  Each  party  would  l>ave  bad  his 
exact  rights.  Public  policy.  In  the  interest 
of  fair  dealing,  demands  tbe  support  of 
snch  a  rule.  Such  a  result.  In  this  caw, 
was,  to  our  minds,  defeated  because  of  the 
absence  of  the  plaintiff,  when  he  should 
have  been  present,  or  Home  one  in  his  In- 
terest, to  hare  permitted  a  performance  of 
the  contract.  Mr.  Rule  was  tbe  party 
who  was  to  notir«  him  when  to  send  the 
deed,  and  was  the  only  party  to  whom 
the  defendant  could  look  at  Mason  City, 
and  he  believed  and  told  her  that  her  pay- 
ments were  sufficient,  and  notified  ptata- 
tiff  to  send  the  deed.  She  even  offered  to 
pay  more  vrtthln  the  60  days,  but  was  as- 
sured by  Mr.  Rule  that  she  had  paid 
enough.  Upon  this  she  had  a  right  to  re- 
ly. The  record  shows  that  the  plaintiff 
was  anxious  to  escape  his  contract  by  any 
technical  resort.  Opportunities  have  been 
frequently  given  him  to  take  all  that  he 
could  demand  under  the  contract,  which 
he  has  constantly  refused.  These  oppor- 
tunities, It  Is  true,  were  after  his  return, 
and  after  the  expiration  of  the  60  days, 
when  he  was  under  no  legal  obligations 
to  accept  them  if  defendant  had  before  for- 
feited her  right  to  enforce  the  contract, 
which  we  think  she  had  not  done.  The 
law  and  the  equity  of  the  case  are  with 


tbe  defendant.  The  amonnt  fixed  by  tta« 
district  court  to  be  paid  by  tbe  defendant 
is  liberal  to  tbe  plaintiff;  bnt,  as  defend- 
ant does  not  app^,  we  do  not  distorb  It. 
We  anite  In  saying  tbat  the  Jadgment 
sboald  be  affirmed. 


JOBXSON  V.  GRniMlNaER. 

(Supreme  Court  of  lovxi.    May  28,1891.) 
iHToxiCATiMe  LiQUOBS— Civn.  DAiuas  Iulw — 

JCOOMENT — LiSX  ox  PSKXUBS. 

In  a  suit  to  have  a  judgment  under  tiia 
ctvll  damage  act  declared  a  lien  on  the  building 
In  which  the  liquor  was  sold,  a  wife,  whose  hus- 
band rented  tbe  premises  to  a  saloon-keeper,  and 
looked  after  them  for  her.  Is  chargeable  with  his 
knowledge  that  intoxioatiag  liquors  wees  beiag 
sold  on  the  premises,  contrary  to  law. 

Appeal  from  superior  court,  Keokak 
county ;  Hknry  Bask,  Jr.,  Judge. 

Action  in  chancery  to  enforce  a  lodg- 
ment recovered  by  plaintiff  against  one 
Clary  for  selling  intoxicating  liquors  to 
plaintiff's  minor  son,  and  to  declare  it  a 
Hen  against  the  real  estate  occupied  by 
Clary  as  a  saloon  when  he  sold  the  intoxi- 
cating liquors  to  the  minor.  Upon  a  trial 
on  the  merits,  plaintiff's  petition  was  dis- 
missed. 

J.  F.  Smith,  for  appellant.  D.  F.  MtUer, 
St.,  for  appellee. 

Beck,  C.  J.  1.  The  petition  alleges  th« 
recovery  of  the  Jndgroeiit  and  occupancy 
of  tbe  real  estate  by  the  saloon-keeper 
when  the  Uqnora  were  sold,  and  tbe 
knowledge  on  the  pyt  of  defendant  of  tbe 
sale  of  lntoxieatin(f  liquors  on  tbe  prem- 
ises contrary  to  law.  T\i»  answer  deniea 
the  allegations  of  the  petltton,and  alleges 
that  defendant  sold  tbe  real  estate  after 
the  Judgment  sought  tube  enforced  In  this 
cose  was  rendered.  The  defendant  pt«- 
senta  a  cross-claim,  based  apon  the  allega- 
tions that  tbls  suit  is  brought  with 
malice,  and  wltboot  probable  caase. 

2.  The  action  Is  triable  In  this  court  <fs 
BO  vo.  There  Is  no  question  am  to  tbe  facta 
of  tbe  recovery  of  a  ]odgme«t  against 
Clary,  and  that  he  occupied  the  real  estate 
sought  to  be  subjected  to  the  lodgment 
when  the  llqnors  were  sold  to  the  minor. 
Tbe  point  of  dispute  Is  the  knowledge  of 
thedefendant  herein  of  the  use  of  the  prop- 
erty for  tbe  illegal  sale  of  tbe  intoxieatlng 
nqoors. 

3.  In  our  opinion,  the  evidence  Is  ample 
to  establish  defendant's  knowledge,  so  as 
to  charge  hfs  property  with  the  judgment 
recovered  by  plalntM.  Tbe  saloon  was 
open  and  notorious,  and  so  disorderly  as 
to  attract  ruffians.  An  affray,  resulting 
In  the  stabbing  of  one  of  the  rowdies  en- 
gaged in  it.  was  noticed  in  two  daily  pa- 
pers, and  the  particulars  stated,  and  tbe 
name  of  the  owner  of  tbe  saloon  and  Its 
number  were  given.  IMendant  lived  in 
the  city,  and,  we  infer,  not  far  from  tbe 
saloon.  Her  husband  collected  rent  for 
her  and  looked  after  the  proi)erty.  He 
without  doubt  knew  all  about  the  charac- 
ter of  the  saloon,  and  that  intoxicating 
llqnors  were  unlawfully  sold  in  it.  ft  is 
true  he  testlfieH  he  was  not  his  wife's 
agent.  He  declares  in  his  evidence:  "I 
wasn't  her  [defendant's]    agent.    I  was 
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ht*  busbatid,  and  I  go  and  do  nmythinK 
for  her. "  He  signed  IiIb  name  to  a  receipt 
for  rent,  and  looked  after  the  property. 
Tbe  defendant  never  denied  her  husband's 
anthorlty  as  agent,  and  does  not  deny  it 
in  her  evidence.  His  denial  of  his  agency 
is  rather  of  the  legal  conclaslon  of  tbe  fact. 
He  admits  the  service  rendered  for  bla 
wife  In  connection  with  tbe  property,  and 
declares  that  they  were  rendered,  not  as 
an  rtgent,  but  as  a  hasband.  He  may  be 
possibly  ignorant  of  tbe  fact  tbat  a  hus- 
band may  be  a  wife's  agent,  and,  when  he 
acts  as  such  with  her  consent,  ^^e  will  be 
liable  therefor,  and  chargeable  with  no- 
tice wbicb  be  bad  of  matters  fiertalntnx 
to  the  snbject  of  bis  agency.  Tbete  is  no 
evidence  snpporting  defendant's  cross- 
demand.  In  our  opinion,  the  court  below 
ongbt  to  bare  granted  the  relief  prayed 
for  by  plaintitf.  The  decree  dismissing 
plain  tiff's  petition  is  reversed,  and  the 
cause  is  remanded  for  a  decree  in  accord 
witK  this  opinion,  or,  at  plaintiff's  option, 
ancta  a  decree  may  be  entered  here. 


Olat  Gouktt  t.  Palo  Alto  Covntt. 

(5uprem«  Court  of  Iowa.    May  S6, 1891.) 

Bbttlsmsnt  or  FAtrpBH^RBiiisr  or  Pooa  —  Lu.- 

BILITT  or  COCNTIBS. 

1.  Under  Code  Iowa,  S  1853,  providing  Oiat 
**any  person  having  attained  msfority,  and  resid- 
ing in  this  state  one  year  withont  heing  warned 
as  Ikereln  provided,  gains  a  settlement  in  the 
county  of  his  realdenoe, "  and  that  "legitimate 
minor  ohildren  follow  and  have  tbe  settlement  of 
their  father,"  a  minor,  emancipated  by  agrse- 
nwnt  with  his  fatherj  oannot  by  resideaco  ac- 
quire an  independent  settlement. 

3.  Code  lovra,  %  1306,  provides  that  all  claims 
and  bills  for  the  care  and  support  of  the  poor 
shall  be  certified  by  the  township  trnstees,  and 
paid  by  the  sopervisora  of  the  county.  Section 
1858  provides  iitat  the  ooonty  whero  the  settle- 
ment i*  shall  be  liable  to  toe  coanty  rendering 
relief  for  all  reasonable  oharges  aad  ezpanaes  in- 
curred in  the  relief  and  care  of  a  poor  person. 
Held  that,  though  the  claims  paid  by  the  county 
rendering  relief  were  not  certlfled  by  the  town- 
ship trustees,  the  coanty  could  recover  all  reason- 
able charges  and  expense*  from  the  county  of  the 
pauper's  settlement. 

8.  Under  Code  Iowa,  |  1866,  providing  that 
the  poor  shall  apply  to  tlie  trosteea  of  the  town 
where  they  may  be,  it  is  soffloient  to  authorize 
relief  if  the  application  is  made  on  their  behalf. 

Appeal  f^om  district  conrt,  Kossuth 
county;  Obobob  H.  Cakr,  Judge. 

Action  to  recover  for  medical  aerviees, 
care,  nndBuppliesfumlsbedoneJobn  Finn, 
a  poor  person,  whose  alleged  aettlement 
lain  tbe  defendant  county.  The  follow- 
ing stipulation  of  facta  was  filed  in  tbe 
case:  "  It  Is  hereby  agreed  and  stipulated 
as  a  part  of  the  facts  in  the  above^ntitled 
cause  as  follows :  Tbat  John  Finn  is  now 
10  years  of  age.  Tbat  he  is  unmarried, 
and  never  has  been  married.  Tbat  be  is 
the  same  person  to  whom  tbe  medical  aid, 
care,  and  attendance  of  Dr.  Cbas.  McAllis- 
ter was  furnished  which  was  the  basis  of 
tlilH  action, aswell  as  tbe  person  to  whom 
M.  C.  Johnson  furnished  care,  etc.,  now  filed 
herein.  Tbat  up  to  the  time  said  matters 
and  things  were  furnished  be  was  sick 
and  unable  to  work,  and  had  uo  means 
of  support  of  his  own.  Tbat  lila  father 
bad  Ample  tneana   witb   wbicb   to  aap- 


pnrt  aatd  John  Fiaa,  but  neither  tbe  board 
ofanpervlsom  of  Clay  county  nor  the  trns- 
teea  of  Hfrtand  township  had  knowledge 
thereof.  That  In  Jaly.  1S85,  tbe  said  John 
Finn  left  tbe  residence  and  home  of  bis 
father  with  tbe  Intention  of  not  retnming 
to  Palo  Alto  county,  Iowa,  That,  prior 
to  bis  leavin/t.  be  and  his  father,  Diivid 
Finn, signed  airtlelesof  agreement,  in  whhh 
It  was  apreed  tbat  said  John  Finn  should 
bare  Ms  time  unM  be  attained  his  majori-' 
ty,and  be  was  not  to  look  to  his  fbtberfor 
support,  and  bis  flatber  was  not  to  be  lia- 
ble for  bla  debts;  a  notice  of  which  agree- 
ment was  duly  pnbllabed  In  tbe  Palo  Alto 
Pllnt,a  weekly  newspaper  published  in  de- 
fendant's county,  of  which  notice  the  board 
of  supervisors  nor  trustees  afbresaid  bad 
actual  knowledge.  Upon  lenvlngPalo  Alto 
county  tbe  aald  John  Finn  went  to  Clay 
eonn^,  Iowa,  and  hired  out  to  work  for 
a  resldeut  of  northern  Clay  county,  and 
worked  tor  him  until  tbe  spring  of  1886, 
whan  he  went  Into  'tbe  southern  part  of 
tbe  county,  and  hired  out  to  John  Mates 
aa  a  Ikrm  band,  whav  he  remained  until 
Af  was  taken  skik  in  the  spring  of  1887. 
Tbat  tbe  notice  written  by  the  auditor  of 
Clay  county  to  the  county  aduitor  and 
board  nf  supervisors  of  Palo  Alto  county, 
copies  of  wbicb  are  set  out  in  the  deposi- 
tion of  A.  D.  Franklin,  and  filed  herein,  are 
now  lost;  and  cannot  be  found.  Tbat 
there  was  never  any  record  made  of  any 
action  by  the  board  of  supervisors  of  Palo 
Alto  county,  Iowa,  on  the  notices  last 
above  referred  to.  That  David  Finn  is 
the  father  of  John  Finn,  and  is  now,  and 
bas  been,  a  resident  of  Palo  Alto  county, 
Iowa,  for  the  past  six  years;  and  be,  the 
said  David  Finn,  has  had  during  the  said 
six  years  no  other  realdenoe  or  legal  settle- 
ment." Tbe  plaintlir  (by  agreement  of 
parties  to  tbos  present  tbe  qtiestlon)  moved 
to  strike  from  tbe  stipulation  tbeitallctied 
part,  on  tbe  ground  tbat  it  was  immate- 
rial ;  and  the  court  sustained  tbe  motion. 
Upon  tbe  remaining  facts,  with  others  un- 
disputed, the  court  Instructed  the  jury 
tbat  tbe  legal  settlement  of  John  Finn 
was  in  the  d^endant  county.  The  case 
on  other  issues  was  tried  to  a  jury, 
tbat  returned  a  verdict  for  tbe  plaintiff, 
and  from  a  judgment  thereon  the  defend- 
ant appealed. 

Thomas  O' Conner  ark<\  Clark  ^t  Call,  tor 
appellant.    A.  G.  Parker,  tor  appellee. 

Oranocb,  J.  1.  Tbe  action  of  tbe  court 
In  striking  from  tbe  stlpnlaltlon,  and  hold- 
ing that  tbe  settlement  of  Finn  was  In  the 
defendant  county,  presents  tbe  first  qnes- 
tlon  for  us  to  determine.  Appellant's 
contention  in  this  resr>ect  is  tbat  tbe  facta 
Rtrlcken  from  tbe  stipulation  show  John 
Finn  had  been  emancipated  from  bis  father, 
and,  being  emancipated.  It  wascompetent 
for  blm  to  make  or  create  a  new  itettle- 
ment  Id  anotbercounty.  Some  provisions 
of  our  Code  are  Important  in  this  connec- 
tion. Chapter  1  of  title  11  treats  "of  tbe 
settlement  and  support  of  the  poor. "  Sec- 
tion 185218  a  part  of  chapter  1  aad  provides : 
"JjegaX  settlements  may  be  acquired  in  tbe 
counties  as  follows:  (1)  Any  person  hav- 
ing attained  majority,  and  residing  In  tbis 
state  one  year  without  being  warned  as 
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hereinafter  provided,  gains  a  aettlement 
In  the  coanty  of  bla residence.  *  •  *  (4) 
Legfitlmate  minorchUdren  follow  and  have 
the  settlement  x>t  their  father,  It  he  have 
one;  but.  If  he  have  none,  then  that  of  his 
m  other. "  Other  snbdl  visions  of  the  section 
provide  tor  the  aettlement  of  married  wo- 
men with  their  husbands,  and  those  aban- 
doned by  them,  ol  illegitimate  minora,  of 
minors  whose  parents  have  noBettteraent, 
and  of  minors  bound  as  apprentices  and 
servants;  but  there  Is  no  provision  for 
minors  who  are  emancipated,  except  that 
the  settlement  ot  Intimate  minorchUdren 
follow  that  of  their  father.  It  thus  ap- 
f)eani  that  no  person  can  obtain  a  settle- 
ment nnder  the  pour-laws  ot  the  state 
(with  the  exceptions  stated)  unless  he  has 
attained  bis  majority.  While  a  minor, 
emancipated,  may  have  some  additional 
rights  or  privileges,  he  does  not  from  that 
fact  alone  attain  his  majority.  Code,  S 
2287,  provides:  "The  period  of  minority 
extends  in  males  to  the  age  of  twenty-one 
years,  and  in  females  to  that  ot  eii^teen 
years ;  but  all  minors  attain  their  majori- 
ty by  marriage."  Anthoritles  are  cited 
to  the  effect  that "  when  children  lose  the 
settlement  ot  t^elr  father  under  the  poor- 
laws  by  contracting  some  relations  so  as 
permanently  and  wholly  to  exclude  the 
parental  control  by  acquiring  a  new  set- 
tlement, they  are  said  tu  be  emancipated." 
The  legal  proposition  goes  to  what  con- 
stitutes emancipation;  bat  appellant 
seems  to  rely  on  the  Incidental  fact  that  it 
shows  the  settlement  of  a  minorindepend- 
ent  of  that  of  his  father, — ^that  is.  that 
such  a  f«urt  may  be.  That  might  be  true 
In  this  state.  Suppose  a  minor  is  bound 
as  an  apprentice  or  servant  under  subdi- 
vision 7  ot  the  section  cited,  (18.52,)  be 
would  acquire  a  new  settlement,  and  tlie 
effect  would  be  emancipation.  It  isan  ex- 
act application  ot  the  law  cited.  But  it 
does  not  follow  that,  because  a  new  set- 
tlement results  In  emancipation,  eman- 
cipation results  In  a  new  settlement,  or 
oneindependent  ot  the  father.  We  think 
the  district  court  did  not  err  In  holding 
that  the  legal  settlement  ot  Finn  was  in 
the  defendant  county ;  and  hence  that  it 
was  not  error  tostrilte  from  the  stip- 
ulation. 

2.  The  amount  ot  the  plaintiff's  claim 
against  the  defendant  county  was  f  3^.50, 
of  which  amount  the  plaintiff  paid  to  one 
Dr.  McAllister,  for  medical  services,  the 
sum  ot  $297.  The  allowance  to  Dr.  Mc- 
Allister was  allowed  and  paid  by  the  plain- 
tiff's board  of  snpervisors  without  a  cer- 
tificate from  the  township  trustees,  as 
contemplated  by  Oode,  S 18^,  as  fallows : 
"All  claims  and  bills  for  the  support  of 
the  poor  shall  be  certified  to  he  correct  by 
the  proper  trustees,  and  presented  to  the 
board  ot  supervisors,  and,  if  they  are  sat- 
isfied that  they  are  reasonable  aud  prop- 
er, they  are  to  be  paid  out  of  the  county 
treasury."  The  district  court.  In  effect, 
held  that  such  certificate  was  not  essen- 
tial to  plaintiff's  right  of  recovery,  and  in- 
structed the  Jury  that  the  plaintiff  was 
entitled  to  recover  the  reasonable  charges 
and  expenses,  as  shown  by  other  evidence 
in  the  case;  and  this  is  a  ground  of  com- 
plaint, and    in    presenting   the   point   it 


says:  "What  we  claim  Is  that  we  are  en- 
titled to  certain  oflSeial  evidence  that 
the  services  were  rendered,  and  that  the 
charges  were  reasonable  and  proper." 
The  law  in  support  ot  appellant's  theory 
is  Ckide,  S  1866,  which  provides  that  "all 
claims  and  bills  tor  the  care  and  support 
of  the  poor  shall  be  certified  to  be  correct 
by  the  proper  tmstees,  and  presented  to 
tne  board  of  supervisors. "  etc.  In  Sloan 
V.  Webster  Co.,  61  Iowa,  rss,  17  N.  W. 
Rep.  168,  it  is  held  that  a  certificate  in  con- 
formity to  the  section  is  essential  to 
plaintiff'^  right  ot  recovery,— that  is,  that 
the  absence  of  such  a  certificate  is  a  legal 
ground  of  refnsal.  The  qnestion  before  oa 
in  this  cose  Is,  is  the  section  a  llmitatioa 
on  the  right  ot  the  board  ot  supervisora 
to  allow  a  claim  without  such  certificate? 
Tlie  qnery  is  deflnitdy  answered  in  the 
negative  in  Collins  v.  Lucas  Co.,  SO  Iowa. 
448,  where  It  is  said  that  the  board  "  may 
waive  the  trustees'  certificate  it  satisfied 
ot  the  truth  of  all  the  certificate  would 
show."  This  holding  app^ant  doe* not 
question,  but  Insists  that  Clay  county 
had  no  right  to  waive  such  proofs  for  the 
d.^endaat  oonnty.  The  law  which  is  the 
basis  ot  plaintiff's  right  ot  action  is  found 
in  Code,  S  1358,  as  follows:  "The  county 
where  the  settlement  is  shall  be  liable  to 
county  rendering  relief  for  all  reasonable 
charges  and  expenses  Incurred  in  the  relief 
and  care  ol  a  poor  person. "  We  are  una- 
ble to  discern  a  reason  why  the  board 
may  not  waive  the  trustee's  certificate  in 
a  ease  where  the  relief  furnished  is  on  be- 
half ot  another  county,  as  well  as  where  it 
is  furnished  to  one  having  a  settlement 
in  that  county.  The  measure  of  plaintiff's 
right  of  recovery  is  not  what  is  paid  tor 
rdief,  but  for  reasonable  charges  and  ex- 
penses. The  defendant  county  would  not 
be  bound  by  the  certificate  ot  the  trus- 
tees, nor  would  the  plaintiff  county  be 
protected  by  such  a  certificate  it  the 
amount  therein  stated  was  unreasonable. 
It  is  not  the  policy  of  the  law  to  permit 
the  county  furnishing  the  relief  to  also 
furnish  the  evidence  by  which  the  amount 
of  its  recovery  is  to  be  determined.  We 
think  thecourtdid  not  err  In  its  manner  ot 
submitting  the  question  to  the  Jury. 

8.  The  defendant  asked  the  court  to  in- 
struct the  Jury  that  "before  the  trustees 
were  authorised  to  extend  aid  the  person 
must  make  application  tor  rdleftosald 
trustees,  and  they  must  determine  that  be 
is  a  proper  subject  for  relief."  etc  The 
claim  is  based  on  Code,  {  1866.  which  pro- 
vides: "  The  poor  shall  make  application 
for  relief  to  the  trustees  of  the  township 
where  they  may  be,  and  it  the  trustees  are 
satisfied  that  the  applicant  Is  la  such  a 
state  of  want  as  requires  relief  at  the  pub- 
lic expense  they  may  afford  it,"  etc.  It  Is 
said  that  there  is  no  evidence  that  John 
Finn  ever  made  application  to  the  trustees 
for  relief.  There  is,  however,  evidence 
that  one  John  Mates  made  application 
for  him,  and  that  the  trustees  ordered  the 
relief  to  be  furnished.  Such  an  applica- 
tion is  sufilclent  under  the  law. 

4.  There  Is  a  complaint  that  under  the 
evidence  the  charges  of  Dr.  McAllister  are 
shown  to  be  too  high,  in  that  he  charged 
the  county  full  priceM  for  visits  to  Finn, 
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when  be  bad  otber  patient>i  tn  the  same 
locality.  The  queiitlon  of  tbereasonable- 
neas  of  the  chargea  was  auboiitted  to  the 
Jury,  and  under  the  state  ot  the  evidence 
we  are  not  warranted  In  Interfering.  The 
Jadgment  la  affirmed. 


Knapp  ▼.  Gbrenwood  et  al. 
(Swprtme  Oowrt  of  Iowa.    Kay  ao,  1891.) 

Mechanics'  Liens — FoRECLOstms  aqainsit  Agent 
Clothed  with  Title — Quieting  Title. 
FlaintifF  nvo  B.  a  power  of  attorney  to 
bay  and  sell  land,  to  execute  mortgages,  and,  un- 
til the  sale  thereof,  to  let  tbe  land,  or  to  oocnpy 
it  himself,  "and  to  hold  the  same  in  all  respeots 
as  if  he  was  the  absolnte  owner  of  the  same. " 
B.  bought  a  lot  for  plaintifl,  bnt  did  not  record 
the  deed,  and,  with  the  consent  of  plaintiff,  he 
built  a  bonse  thereon  for  his  own  use.  A  me- 
chimlo's  lien  for  materials  was  filed  and  fote- 
cloeed  against  B.,  and  the  lot  sold.  The  lien 
olaimaat,  suppoaing  that  B.  was  the  owner,  did 
lK>t  make  pluntiit  a  Party.  After  the  time  for 
redemption  bad  passed,  the  priTllege  of  redeem- 
ing was  offered  to  plaintiiL  but  Ee  refused  or 
neglected  to  do  so.  CSode  Iowa,  f  S)130,  gives  a 
lien  for  materials  tnmislied  under  a  contract  with 
the  owner  of  the  land;  and  Iaws  Iowa,  16th  Uen. 
Aasem.,  c.  100,  1 10,  provides  that  "every  person 
for  whose  immediate  nie  or  benefit  any  ballding 
is  erected  shall  be  iaoladed  in  the  words  '  owner ' 
thereof. "  Betci,  that  the  plaintifl  had  no  oon- 
troUing  equities,  and  ooald  not  maintain  a  suit 
to  quiet  title  against  the  purchaser  at  the  sale. 

Appeal  IroDi  district  court.  Mills  coun- 
ty; Oeorok  Carson,  Judge. 

Action  to  quiet  title.  Decree  tor  defend- 
ants, and  the  plaintiff  appeals. 

H.  C.  Watktoa,  tor  appellant.  E.  B. 
Woodraffmni  L.  W.  Ross,  tor  appellees. 

Grangbr,  J.  The  Issues  involve  the 
title  to  lot  12,  block  19,  in  the  town  of  Sil- 
ver City,  Mills  county,  Iowa.  On  the  SMth 
day  of  July,  18%,  the  defendant  Farrell, 
then  sheriff  of  Mills  county,  made  to  the 
detfendant  Jaraes  A.  Frasier  a  deed  of  said 
premises,  which  was  the  result  ot  a  sale 
in  pursuance  of  a  foreclosure  Judgment  of 
a  mechanic's  lien  In  a  suit  in  which  de- 
fendant C.  O.  Greenwood  was  plaintiff, 
and  I.  H.  Bonton  was  defendant.  The 
mecbanlc's  lien  (foreclosed)  waa  because 
of  lumber  sold  by  Greenwood  to  Boaton, 
and  used  in  the  erection  of  a  house  on  the 
lot  in  question.  The  plaintitr,  Knapp, 
was  and  is  a  reaident  of  Cayuga  county, 
N.  Y.  I.  H.  Bonton  was  bis  ageut,  holding 
a  written  power  of  attorney  to  bny  and 
sell  for  bim  real  estate  in  Ii»wa.  In  pur- 
suance at  such  authority,  in  May,  1881, 
Bonton  purchased  ot  one  Wing  lots  10, 11. 
and  12,  the  latter  being  the  lot  in  ques- 
tion, and  Wing  made  a  deed  thereof  to 
Knapp,  which  be  (Wing)  was  permitted 
to  retain  assecnritytor  an  unpaid  balance 
ot  tbe  porchase  money  of  f  35,  which  was 
paid,  and  tbe  deed  surrendered  in  the  win- 
ter of  1884-%  to  I>.  Bouton,  son  of  I.  H. 
Bonton,  who  placed  tbe  deed  In  tbe  re- 
corder's office  without  payment  of  the  fee 
for  recording,  and  it  remained  without 
record  until  July,  1886,  when  I.  H.  Bouton 
paid  tbe  fee,  and  it  was  recorded.  After 
the  purchase  of  tbe  lots,  tn  May,  1881, 1. 
H.  Bonton  bought  of  Greenwood  lumber 
used  in  constructing  the  house.  Green- 
wood then  understood  that  Bouton  owned 


the  lots,  and  Bouton  said  he  was  bnildiog 
the  house  to  occupy  bimself ;  be  was  mov- 
ing In  from  the  country,  and  was  going 
to  practice  law.  Tbe  building  was  erect- 
ed, and  I.  H.  Bonton  moved  Into  and  oc- 
cupied it  until  be  left  the  state,  and  went 
to  Cayuga  county,  N.  Y.  This  power  of 
attorney  (omitting  nnimportant  parts) 
is  as  follows:  "Know  all  men  by  these 
presents,  that  I,  Henry  Knapp,  unmar- 
ried, of  Cayuga  county,  state  of  New 
York,  have  made,  constituted,  and  ap- 
pointed, and  by  these  presents  do  make, 
constitute,  and  appoint,  Isuac  H.  Bouton, 
of  Mills  county,  state  ot  Iowa,  my  true 
and  lawful  attorney,  for  me,  and  In  my 
name,  place,  and  stead,  to  enter  into,  take 
possession  ot,  all  such  lands,  tenements, 
hereditaments,  or  real  estate  whatsoev- 
er, in  Mills  county,  state  of  Iowa,  to  or 
which  I  am  or  may  be  in  any  way  entitled 
or  interested,  and  to  grant,  bargain,  and 
■ell  tbe  aame,  or  any  part  or  parcel  there- 
of, tor  soch  snm  or  price,  and  on  audi 
terms,  as  to  hira  shall  seem  meet,  and  for 
me  and  my  name  to  make,  execute,  ac- 
knowledge, and  deliver  good  and  sufficient 
deeds  and  eonvegranees  for  tbe  same, 
either  with  or  without  covenants  ot  war- 
ranty :  and,  until  the  sale  thereof,  to  let 
and  demise  tbe  said  real  estate  for  the 
best  rent  that  can  be  procured  for  tbe 
same,  or  to  occupy  continuously  himself, 
and  to  hold  tbe  same  in  all  respects  as  if 
be  was  the  absolute  owner  of  tbe  same. 
He  shall  also  have  power  to  purchase  ad- 
ditional lands  for  me,  and  to  execute 
mortgages  in  my  name  tor  me,  to  collect, 
recover,  and  receive  ail  sums  of  money 
which  shall  become  due  and  owing  to  me 
by  means  ot  such  barg^n  or  sale  or  lease 
and  demise;  giving  and  granting  to  the 
said  Isaac  H.  Bouton,  my  said  attorney 
in  fact,  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be 
done  In  and  about  the  premises,  as  fully, 
to  all  intents  and  purposes,  as  I  might  or 
could  do  It  personally  present. " 

The  erection  of  tbe  building  on  the  lot 
was  at  the  time  known  to  the  plaintiff  by 
notice  from  Bouton.  PlalntiB  seeks  to 
avoid  tbe  foreclosure  judgment,  and  the 
sale  made  in  pursuance  thereof,  on  tbe 
ground  that  be  was  not  a  party  in  the 
proceeding,  and  that  he  is  not  bound  by 
the  acts  and  conduct  ot  I.  H.  Bonton.  We 
think  a  few  practically  conceded  facts 
lead  to  a  connect  disposition  of  this  case. 
Having  In  «view  the  facts  that  by  the 
power  ot  attorney  plaintiff  gave  to  Bou- 
ton the  right,  in  regard  to  the  real  estate, 
"to  rent  the  same,  or  to  occupy  continu- 
ously himself,  and  to  hold  the  same  in  all 
respects  as  if  he  was  the  owner  of  the 
same;"  and  then  giving  and  granting  to 
"  him  •  *  •  full  power  and  authority 
to  do  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  necessary 
to  be  done  in  and  about  the  premises,  as 
fully,  to  all  intents  and  purposes,  ns  I 
might  or  could  do,  if  personally  present; " 
and  also  that  the  plaintiff  knew  that 
Bouton  bad  erected  tbe  building,  and  was 
using  the  same,— we  are  brought  to  the 
point  to  consider  the  particular  facts 
urged  against  the  validity  ot  the  judgment 
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and  sale.  Plaintiff  was  not  a  party  to 
the  foreclosure  proceedinft-  Tbat  proce«'d- 
Ing  was  on  the  theory  and  auppoaitlon 
that  Bonton  was  the  owner  of  the  lot. 
He  bad  been  reelding  In  the  country,  was 
moving  into  town,  and,  under  the  undis- 
puted evidence,  constructed  the  building 
for  his  own  immediate  use,  and  there  Is 
no  pretense  in  the  record  tbat  such  use 
was  not  authorized  by  plaintiff.  Plain- 
tiff's deed  had  been  kept  from  the  record, 
and  Bouton,  being  in  possession,  was  the 
ostensible,  and  the  material  was  furnished 
under  a  belief  tbat  be  was  the  actual, 
owner.  It  Is  beyond  dispute  that  the 
building  was  made  tor  the  immediate  use 
of  Bouton,  thongb  perhaps  ultimately  for 
the  plain  tin. 

Under  tl)at  state  of  facts,  Bouton  was, 
for  the  purpose  of  a  mechanic's  lien  there- 
on, Uie  owner.  By  section  10,  c.  100,  Laws 
10th  Oen.  Asseni.,  It  is  provided:  "Every 
person  for  whose  immediate  use  or  benefit 
any  bnildlng,  erection,  or  otlier  improve- 
ment is  made  •  •  *  shall  be  included 
in  the  words  'owner'  thereof."  Code, 
§  9180,  gives  the  lien  by  rlrtoe  of  a  contract 
with  the  "owner"  of  the  land.  It  will 
thus  be  seen  that  the*'owD<>r"  is  not  of 
necessity  one  who  has  a  legal  or  equitable 
title,  bat  one  tor  whose  Immediate  use  or 
benefit  the  improvement  is  made.  Boa- 
ton  comes  clearly  within  this  provision  ot 
the  statute,  and  the  case  exemplifies  the 
wisdom  of  the  law;  as,  withont  it,  Green- 
wood would  have  been  denied  his  lien, 
for,  by  the  transaction  between  the  plain- 
tiff and  Bouton,  the  actual  ownership 
was  unltnown.  See  Estabruok  v.  Riley, 
(Iowa.)  46  N.  W.  Bep.  1072.  The  foreclos- 
nre  judgment  was  small,  and  it  is  to  be 
regretted  that  property  of  much  greater 
value  should  be  sacrificed  in  payment. 
But  this  does  not  seem  to  have  been  the 
fault  of  the  defendants.  Both  Knapp  and 
Bouton,  at  the  commencement  of  the  fore- 
closure suit,  were  in  New  York,  and  the 
service  was  by  publication,  and  it  is  said 
that  Bouton  had  no  actual  knowledge  of 
its  pendency.  That  fact  would  not  defeat 
the  Judgment.  The  judgment  was  by  de- 
fault, and  the  law  fixes  the  time  and 
terms  of  opening  such  a  case  for  retrial. 
There  is  reason  to  believe  there  was  not 
as  much  anxiety  to  investigate  the  merits 
ot  the  foreclosure  suit  as  there  is  to  avoid 
the  Judgment  by  this  kind  of  a  proceeding. 
The  record  shows  that,  after  the  expira- 
tion of  the  period  of  redemption,  defend- 
ant PYasier  was  willing  to  pvmit redemp- 
tion, which  was  refused  or  neglected. 
There  are  no  controlling  equities  on  be- 
half ot  the  plaintiff.  The  judgment  below 
is  aflirmed. 


McElbeinney  V,  Hbndbiceb. 
{Sttpreme  Court  of  Iowa.    May  36,  1891.) 

TbAHB^OTIONS  with  DbCSDIXT  —  COMFBTBNOT  OF 

Witness. 

In  a  salt  by  an  administrator,  tlie  defend- 
antpleaded  payment,  and  offered  in  evidence  cer- 
tain checks  drawn  by  him  on  a  bank,  and  paya- 
ble to  the  plaintiff's  intestate  or  bearer.  Held, 
that  it  was  comjratent  for  the  defendant  to  tes- 
tify that  he  did  not  deliver  any  of  the  checks  to 
any  person  other  than  the  plaintiff's  Intestate. 


Appeal  from  district  court,  Tama  eoan- 
ty ;  L..  G.  Ki.vMB,  Judge. 

Action  upon  three  promissory  notes. 
The  defendant  pleaded  payment.  There 
was  a  trial  by  Jury,  and  a  verdict  and 
judgment  for  the  plaintiff  for  f49.90. 
Plaintiff  appeals. 

Wtn.  B.  Stevers  and  S.  M.  Endlcott,  for 
appellant.    S^tri/b7e<ft  S%(g«r,  tor  appellee. 

RoTHROCK,  J.  The  plaintiff  is  adminis- 
trator of  the  estate  of  I'lllie  J.  McEihen- 
ney,  deceased.  The  defendant  is  a  brother 
of  the  deceased.  The  action  is  fonuded 
upon  three  promissory  notes  executed  by 
the  defendant,  and  payable  to  the  order 
of  Tillie  J.  Hendricks.  This  was  the 
maiden  name  of  the  deceased.  After  the 
notes  were  excuted,  she  was  married  to 
the  plaintiff  herein.  One  of  the  notes  was 
tor  the  sum  ot  $200.  dated  March  31. 18K1. 
and  due  on  sight,  with  10  per  cent,  inter- 
est. Another  note  wasfor  the  sum  of  f  90, 
dated  December  4, 188.5,  and  payable  on  or 
before  the  20th  day  ot  June,  1886,  with  10 
per  cent,  interest.  The  last  note  was  for 
fSOO,  dated  December  5. 1885.  and  payable 
on  or  before  December  20, 1887,  wltli  inter- 
est at  8  per  cent,  per  annum.  The  interest 
oq  all  the  notes  was  payable  annually, 
and.  If  the  interest  wcm  not  paid  when  due. 
it  was  to  draw  the  same  rate  of  interest 
as  the  principal.  There  were  credits  in- 
dorsed on  the  $600  note,  amounting  in  the 
aggregate  to  $310,  and  interest  on  the 
note  to  January  6, 1887.  The  defendant 
pleaded  that,  in  addition  to  these 
amounts,  he  had  paid  the  said  note^  In 
toll.  These  alleged  payments  consisted  of 
various  sums  claimed  to  have  been  paid 
tor  the  said  Tillie  J.  Hendricks  to  other 
persons,  and  for  money  paid  to  her  by  cer- 
tain checks  upon  a  bank.  It  is  claimed  b.r 
the  plaintiff  that  the  evidence  of  pa.vment 
did  not  anthorise  the  verdict,  and  that 
the  nndisputed  facts  show  that  there 
should  have  been  a  verdict  tor  the  plain- 
tiff for  at  least  $262.  It  is  tu  be  conceded 
that  the  evidence  ot  payment  is  not  clear 
and  satisfactory,  and  yet  we  are  not  pre- 
pared to  disturb  the  verdict  on  this 
ground.  Some  ot  the  items  claimed  as 
payments  were  not  establishad.  The  ac- 
tion is  by  an  administrator,  and,  under 
seiition  8689  ot  the  Code,  the  defendant  was 
not  a  competent  witness  to  personal 
transactions  between  him  and  the  de- 
ceased. But  we  attach  much  importance 
to  the  testimony  of  one  O.  B.  Feris,  touch- 
ing a  conversation  which  he  had  with  the 
deceased  in  the  fall  of  the  year  1886.  in 
which  she  stated,  in  substance,  that  she 
held  some  notes  on  the  defendant  which 
were  paid.  We  cannot  take  the  time,  nor 
is  it  necessary,  to  set  out  the  evidence  In 
detail,  and  enter  upon  a  dlscnssion  as  to 
its  weight.  It  is  enough  to  say  that, 
upon  a  careful  examination  of  the  record, 
we  are  content  to  allow  the  verdict  to 
stand. 

3.  All  ot  the  bank-checks  claimed  as  pay 
ments  were  made  payable  to  Tillie  J. 
Hendricks  or  bearer.  Thedtfendant  was 
a  witness  in  his  own  behalf,  and  he  was 
asked  this  question:  "State  whether  or 
not  you  ever  delivered  any  of  the  checks 
referred  to  by  witnesses  Blum  and  Wert- 
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lug  to  any  IndlTldoal  or  Indlvldaals  other 
and  not  including  and  not  referring  In  any 
way  to  your  deceased  sister,  Tillle  J. 
Hendriclcs,  and,  if  so,  state  the  name  of 
said  other  person  or  persons. "  The  ques- 
tion was  objected  to  by  the  plaintift,  t>e- 
eause  it  tended  to  prove  personal  transac- 
tions between  the  defendant  and  the  de- 
ceased, and  was  incompetent  and  inad- 
missible, under  section  36S9  of  tiie  Code. 
The  objection  was  overruled.  Ic  Isclaimed 
that  this  ruling  was  erroneous.  The  an- 
swer to  this  question  was:  "I  did  not  de- 
liver them  to  any  other  person."  We 
think  the  ruling  of  the  court  was  correct. 
The  statute  does  not  exclude  the  proof  of 
tacts  from  which  by  inference  other  facts 
may  be  found.  The  question  and  answer 
expressly  exclude  any  personal  transaction 
between  the  plaintiff  and  the  deceased.  It 
was  no  more  than  a  statement  that  the 
drawing  of  the  checks  was  in  the  osnal 
coarse  of  business,  and  that  tbey  were  not 
delivered  to  another  than  the  payee.  We 
discover  no  ground  for  reversing  the  judg- 
ment.   Afilrmed. 


CONBOLIDATBD  TaNK-LiNE  Co.  V.  HCKT. 

(Supreme  Court  of  Iowa.    May  26, 189t) 

BX8HPTION8— TBAM  AKD  WaOOS. 

A  debtor  was  engaged  in  selling  oil,  most 
of  ihe  sales  being  made  from  a  tank-wagon  which 
he  used  in  delivering  oil.  The  wagon  was  driven 
sometimes  by  the  debtor,  but  generally  by  his 
minor  son.  A  few  sales  were  made  at  a  room  in 
which  the  oils  were  kept  Held,  that  the  wagon 
and  team  were  exempt  under  the  provision  of  the 
Code  of  Iowa  exempting  from  execution  "the 
horse  or  team  and  the  wagon  or  other  vehicle  by 
the  use  of  which  the  debtor,  if  a  physician,  pub- 
lic olBoer,  fanner,  teamster,  or  other  laborer,  tia- 
bitually  earns  his  living. " 

Appeal  from  district  court.  Page  coun- 
ty; H.  E.  DeAmeh,  Judge. 

Appellant  brought  an  action  to  recover 
for  oils  sold  to  the  defendant,  and  ob- 
tained an  attachment,  which  was  levied 
on  a  team,  harness,  and  oil-wagun.  The 
defendant  moved  the  court  to  dlBcharge 
the  attached  property,  and  assigned  as 
reasons  therefor  the  following:  "The 
Ruid  team  end  hamesH  and  oU-wagon  Is 
the  only  one  owned  by  the  defendant: 
that  defendant  is  a  married  man.  and  the 
head  of  a  family,  and  resides  In  Clarinda, 
Page  county,  Iowa;  that  said  team,  har- 
ness, and  wagon  is  the  only  one  owned  by 
defendant,  and  the  only  one  by  which  de- 
fendant babltnally  earns  a  living  for  his 
family.  It  is  therefore  exempt  under  the 
law,  as  is  more  fully  shown  by  affidavits 
hereto  attarhed,  marked  'A'  and  'B,'  and 
made  a  part  hereof.'  A£BdavltB  were 
tiled  In  support  of  and  against  themotion, 
upon  a  consideration  of  which  the  conrt 
below  snetalned  the  motion,  from  which 
order  the  plalntin  appealed. 

W.  W.  Morfcan,  for  appellant.  Ct&rk 
&  Hill  and  d.  R.  Good,  foreppellee. 

Okanobr,  J.  The  testimony  gives  sup- 
port to  the  following  facts:  That  the  de- 
fendant is  aresident  of  Page  connty,  Iowa, 
a  married  man,  and  the  head  of  a  family ; 
that  prior  to  March,  1889.  he  was  engaged 
In  selling  oils  and  gasoline  at  Clarinda. 
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Iowa;  that  after  that  he  was  engaged  in 
a  retail  trade  in  those  articles,  having  a 
place  of  business  known  as  "Head-Quar- 
ters, "  In  the  back  room  of  a  building  on 
the  north  side  of  the  square  in  Clarinda. 
From  these  heart-quarters  for  a  time  he 
delivered  his  sales  in  an  ordinary  wag- 
on, and  afterwards  from  the  wagon  in 
suit,  known,  as  a  "tank-wagon."  The 
wholesale  trade  was  discontinued  June 27, 
1889,  for  which  trade  his  oils  had  been 
stored  near  the  depot.  After  the  discon- 
tinuance of  the  wholesale  trade  his  oils  for 
the  retail  trade  were  stored  at  and  deliv- 
ered from  the  iiead-qnarters.  A  few  sales 
were  made,  Including  the  delivery  at  the 
head -quarters,  but  the  general  business 
was  carried  on  by  orders  being  left  at 
head-quarters  to  be  filled  about  the  city 
from  the  tank-wagon,  and  In  some  cases 
cans  would  be  "set  out"  by  the  custom- 
era,  and  these  were  also  filled  from  the 
wagon.  At  times  the  oils  would  be  paid 
tor  at  head-quarters,  bat  generally  at  the 
place  of  delivery.  The  team  for  the  pur- 
po83  of  delivering  the  oils  was  sometimes 
drlvm  by  the  defendant  in  peraon,  and 
sometimes  by  his  minor  son,  16  years  of 
age.  At  times  both  were  with  the  team. 
The  evidence  favors  the  view  that  most  of 
the  time  the  son  was  with  the  team  and 
delivered  the  oils,  but  for  bis  father.  The 
oils  were  received  at  head-quarters  la 
quantities  of  from  three  to  five  barrels  at 
a  time.  The  team,  harness,  and  wagon 
were  used  by  the  defendant  in  this  busi- 
ness, and  the  business  isdefendant'smeans 
of  earning  a  Hying.  Appellant  insists 
that  the  facts  do  not  sustain  the  action 
of  the  conrt.  Counsel  for  appellant  states 
his  view  of  the  law  in  these  words!  "In 
my  Judgment,  the  right  has  been  clearly 
defined  by  statute,  and  nnder  the  statute, 
in  order  to  maintain  the  exemption,  the 
debtor  mast  show  that  he  Is  a  teamsteror 
other  laborer,  who  by  his  personal  use  of 
the  property  habitually  earns  bis  living." 
The  statute  to  tie  construed  Is  as  follows: 
"  If  the  debtor  is  a  resident  of  this  state, 
and  is  the  head  of  a  family,  he  may  hold 
exempt  from  execution  the  following  prop- 
erty: •  •  •  The  horse  or  team  •  •  • 
and  the  wagon  or  other  vehicle,  with  a 
proper  harness  or  tackle,  by  the  use  of 
which  tlie  debtor,  if  a  physician,  public 
ofiicer,  farmer,  teamster,  or  other  laborer, 
habitually  earns  his  living. "  It  is  conced- 
ed on  authority  that  the  statute  is  to  re- 
velve  a  liberal  construction.  It  would  be 
a  grave  diHregard  of  the  concession  were 
we  to  hold  to  the  view  claimed  by  appel- 
lant, that  because  the  team  was  driven  by 
the  son,  though  for  the  father,  the  debtor, 
he  is  not  within  the  provisions  of  the  law 
as  to  exemptions.  Let  as  sappose  one 
who  Is  a  laborer  or  teamster,  and  earns 
his  living  by  the  tiersonal  use  of  bis  team, 
is  disabled,  we  will  say,  totally,  and  a  mi- 
nor son,  by  the  nse  of  the  team,  supports 
the  family;  will  it  be  said  that  the  owner 
If  a  debtor  loses  his  right  of  exemption? 
Confining  onraelves  tothellteral  definition 
of  the  word  "laborer"  or  "teamster"  as 
quoted  in  argument,  such  a  result  might 
follow.  But  looking  to  the  law  and  the 
purposes  of  Its  enactment  there  Is  no  diffi- 
culty In  saying  that  such  a  case  is  clearly 
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within  Its  purview,  and  that  the  debtn# 
wonld  come  within  tbeatatutory  meaning 
of  the  word  "teamster"  or  "laborer."  II 
a  widow,  who  In  the  head  of  a  family  and 
a  debtor,  owns  a  team  by  the  use  of  which 
her  living  is  supplied,  may  she  be  diyested 
of  this  means  of  earning  a  living  merely 
because  she  does  not  In  peradn  perform  the 
labor  of  driving  the  team?  These  plain 
propositions  pave  the  way  to  clearly  ob- 
serve  the  legislative  parpose.  It  Is  strena* 
onsly  nrged  that  the  defendant  is  not  a 
teamster  or  laborer,  but  a  merchant,  and 
as  such  is  not  entitled  to  the  exemption. 
It  is  true  that  the  defendant  is  engaged 
In  a  small  way  In  the  sale  of  merchandise. 
He  has  a  bacli  room  of  a  building,  used 
mure  or  storage  than  for  any  other  pur- 
pose, which  is  a  base  of  supplies  for  his  de- 
li very  system  or  business;  and  the  busi- 
ness is  carried  on  mainly  by  the  use  of  the 
team;  and  it  la  manifest  that  without 
the  use  of  the  team  he  has  uo  business  to 
supply  a  living,  for  hesays  that  the  profits 
of  computed  sales  at  the  bead-quarters 
would  not  pay  bis  rent.  Any  person  thus 
engaged  in  receiving  and  dlMtrlbuting  oils 
must  be  said  to  be  a  laborer.  He  "Is  one 
who  labors  In  a  toilsome  occupatlofi. " 
The  use  of  the  team  is  necessary  to  carry 
on  the  occupation,  and  hence,  if  the  occu- 
pation supplies  his  living,  he  earns  his  liv- 
ing by  the  ose  of  his  team.  That  the  liv- 
ing is  not  wholly  so  earned  is  not  materi- 
al. The  same  exemption,  upon  the  same 
conditions.  Is  made  to  the  physician,  pub- 
lic officer,  and  farmer,  in  which  cases  It 
will  be  readily  understood  that  the  use  of 
the  team  would  be  but  an  aid  to  the  pro- 
fession or  calling.  If  a  physician  may 
have  the  exemption  as  an  aid  to  the  basi- 
ness  of  his  profession  by  which  he  obtains 
a  living,  why  may  not  the  laborer, — one 
who  chops  th(>  wood  in  the  forest,  or  quar- 
ries the  ruck  from  the  hill-side,  to  be  put 
by  the  use  of  a  team  on  the  market  to  sup- 
ply his  living  —have  the  same  protectlcm. 
The  tact  thattbe  iaborerutiiises  hlsefforts 
In  the  way  of  an  independent,  rather  than 
a  dependent,  business,  should  not  operate 
to  his  disadvantage.  This  is  the  situa- 
tion of  the  defendant.  If  he  employed  an- 
other to  do  the  work  of  receiving  the  oils, 
replenishing  the  tank,  and  delivering  abont 
the  city,  the  employe  would  without  ques- 
tion be  a  laborer.  The  defendant  is  not 
less  so  merely  because  be  directs  and  owns 
the  business,  besides  performing  the  labor. 
The  district  court,  from  tfaeevldence,  must 
have  fotfnd  that  the  defendant  was,  with- 
in the  statutory  meaning,  a  teamster  or 
laborer,  and  that  finding  is  conclusive  up- 
on us  unless  the  record  aiflrmatlvely 
shows  the  court  in  error,  and  we  do  not 
think  it  does.  The  case  of  Root  v.  Oay, 
64  Iowa,  899,  2U  N.  W.  Bep.  489,  supports 
our  conclusion.    Affirmed. 


Ellis  et  al.  v.  Warfield. 

{Supreme  Court  of  Iowa.    Kay  90,  1801.) 

Attobnxt  uxa  Cubht— AonoN  fob  Pus— Bvi- 

DSSCB. 

In  an  action  by  attomeya  for  services  ten- 
dered in  tiM  supreme  court,  It  was  admitted  that 


s  oertain  aam  had  been  psld,whloh  the  attorneys 
elslmad  was  for  servioea  in  the  district  court. 
The  client  testified  tliat  the  aenrices  in  the  dis- 
trict court  were  rendered  under  a  special  con- 
tract, and  that  the  sum  admitted  to  have  lieen 
paid  included  the  fee  agreed  on,  and  an  additional 
one  for  servioes  to  be  rendered  in  the  supreme 
ooart.  Held,  that  it  was  competent  for  tiie  attor- 
neys to  prove  the  valne  at  the  aenrices  rendered 
In  me  district  court. 

Appeal  from  district  court,  Muscatine 
county;  W.  F.  Brannan.  Judge. 

Action  to  recover  9250  for  services  ren- 
dered as  attorneys  for  defendant  t>efore 
the  supreme  court  In  the  case  of  this  de- 
fendant against  Rlsie  Warfleld.  Defend- 
ant answered,  admitting  the  services,  and 
the  value  thereof,  but  alleged  that  plain- 
titia  performed  services  in  that  case  In  the 
district  court  under  an  agrreed  fee  of  $25 
per  day;  that  at  the  time  the  decision 
was  rendered  by  the  district  court  defend- 
ant paid  plaintiffs  in  full  for  services  to 
that  date,  and,  anticipating  an  appeal 
by  the  defendant  in  that  case,  it  was 
agreed,  if  this  defendant  would  pay  9250 
additional,  plaintiffs  wonld  receive  it  in 
full  for  services  in  the  supreme  court, 
which  sum  defendant  then  paid  to  plain- 
tiffs. Trial  to  a  jury,  and  Judgment  for 
plaintiffs.    Defendant  appeals. 

D.  a.  Cload,  for  appellant.  L.  A.  EUla, 
B.  F.  RiebmaD,  and  H.  J.  Lauder,  for  ap- 
pellees. 


Given,  J.  1.  Appellees  moved  to  affirm 
the  Judgment  on  the  grounds  that  tbe  ab- 
stract does  not  claim  to  contain  ail  of  tbe 
testimony;  that  the  Instructions  were  not 
excepted  to;  and  that  the  assignments  of 
error  in  the  admission  of  testimony  are 
too  general.  We  think  the  record  before 
us  is  in  substantial  compliance  with  the 
rules  with  respect  to  abstracts,  excep- 
tions, and  assignments  of  error,  and  the 
motion  to  affirm  is  therefore  overruled. 

2.  The  court  admitted  testimony,  over 
defendant's  objection,  as  to  tbe  extent 
and  valueof  theservices rendered  by  plain- 
tiffs in  the  district  court,  and  gave  in- 
structions in  respect  thereto.  The  point 
in  dispute  was  whether  the  amount  paid 
by  defendant  to  plaintiffs  included  tbe 
services  to  be  rendered  In  tbe  supreme 
court,  or  only  the  services  already  ren- 
dered in  the  district  court.  There  was  no 
dispute  as  to  the  amount,  but,  to  deter- 
mine whether  that  amount  covered  serv- 
ices In  tbe  district  court  only,  it  became 
necessary  to  ascertain  the  value  of  that 
serrlce,  and  to  do  this  it  was  necessary 
to  determine  whether  It  was  rendered  un- 
der contract,  as  claimed  by  defendant. 
While  it  is  true  that  the  recovery  songbt 
was  for  services  in  thesupreme  court  only, 
yet,  in  view  of  the  claims  of  the  parties, 
it  became  necessary  to  ascertain  tlie  value 
of  the  services  in  the  district  court  in 
determining  vchetber  the  amount  paid 
was  in  satisfaction  of  one  or  both.  There 
was  no  error  in  admitting  the  testimony 
and  giving  the  Incitructlons  complained 
of.  The  Judgment  ol  tbe  district  court  Is 
affirmed. 
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Capital  Qtt  Bank  v.  Wakefibu)  et  al., 

(TowNSEKO,  Oarniahee.) 

{Supreme  Cowrt  of  Icnoa.    May  27, 1891.) 

Oabmishmbht— FABTrss— JuDoxxKr— Spboiai.  Im- 

TBBKOOATOBIBB. 

1.  A  garnishee  answered  that,  through  the 
rarinsipal  defendant,  who  was  an  agent  for  F.  and 
W.,  he  bought  from  them  certain  notes  and  bonds. 
The  plaintiff  Joined  issue,  alleging  that  the  notes 
and  bonds  belonged  to  the  principal  defendant, 
and  were  by  him  transferred  to  the  garnishee  to 
defraud  creditors.  Held,  that  P.  and  W.  were 
not  necessary  parties. 

a.  The  indebtedness  of  the  prin($ipal  defend- 
ant to  the  plaintiff  need  not  be  •nbmltted  to  the 
lory  which  tries  the  Issue  between  the  plaintlfl 
and  the  garnishee,  and  where  ludgment  against 
the  principal  defendant  Is  rsnaered,  but  not  en- 
tered until  after  Judgment  against  the  garnishee, 
the  en^  may  be  made  nunc  pro  twne. 

S.  The  Jury  having  been  properly  charged  in 
regard  to  their  general  verdiot,  It  is  not  error  in 
submitting  special  interrogatories,  to  say:  "xon 
will  deoide  on  them  in  the  same  manner  as  yoor 
general  verdiot,  and  answer  the  same.  Yon  will 
be  careful,  howerer,  that  these  answers  are  in 
harmony  with  and  support  your  general  verdict. " 

Appeal  from  district  conrt,  Polk  coao- 
ty;  Mabcdh  Katanaoh,  Judge. 

Action  aided  by  attachment  nnder 
which  appellant,  Townseud,  was  g&T- 
nlshed  nsa  supposed  debtor  of  J.I.  Wake- 
field. Issne  was  Joined  upon  the  answer 
of  the  garnishee,  and  trial  had  npon  that 
issoe  to  a  Jury,  and  verdict  and  Judgment 
fur  plaintiff,  from  which  the  garnishee  ap- 
peals. 

St.  John,  Stevenaoa  A  Wblsenand,  for 
appellant.     Reed  <£  Reed,  for  appellee. 

OiTBN,  J.  1.  Appellant  answered  that 
he  had  purchased  certain  notes  and  bonds 
of  Mrs.  N.  J.  Panlk  and  Mrs.  M.  A.  Wake- 
field, of  California,  tbrough  J.  I.  Wake- 
Held,  their  agent.  PlalntISs  Joined  Issue, 
alleging  that  the  notes  and  bonds  be- 
longied  to  J.  I.  Wakefield,  and  were  trans- 
ferred by  him  to  appellant  to  defraud,  hin- 
der, and  delay  the  creditors  ot  Wakefield. 
At  the  close  of  the  testimony  appellant 
moyed  for  a  verdict,  on  the  ground  that 
there  was  no  evidence  npon  which  to  find 
against  him;  which  motion  was  over- 
ruled, and  the  rnllug  is  assigned  as  error. 
No  desirable  purposes  would  be  served  by 
n  discussion  of  the  testimony.  It  is 
enough  to  say  that  there  was  testimony 
tending  to  sustain  the  claim  of  the  plain- 
tiff, and  that  the  conrt  properly  submit- 
ted the  Issues  to  the  Jury. 

2.  Appellant  contends  that  Mrs.  Paulk 
and  Mrs.  Wakefield  are  necessary  parties, 
and  cites  Fowler  v.  Doyle,  16  Iowa,  684, 
and  Miller  v.  Mahaffy,  45  Iowa,  289.  A 
marked  distinction  exists  between  those 
cases  and  this.  The  ground  upon  which 
It  Is  sought  to  charge  appellant  Is  that  he 
received  the  notes  and  bonds  fur  the  trand- 
nlent  purpose  ot  hindering  and  delaying 
the  creditors  of  J.  I.  Wakefield.  In  Fowl- 
er V.  Doyle  there  was  no  charge  of  fraud 
against  the  garnishee;  It  was  simply  a 
question  whether  the  debt  be  owetf  was 
due  to  Fowler  or  to  one  Rellley,  who  was 
a  necessary  party,  so  that  the  garnishee 
might  not  be  required  to  pay  the  debt 
twice.  In  Miller  v.  Mahaffy,  plaintlfl  and 
bto  brother  Robert  held  the  land  under 


contract  of  purchase,  and  Robert  assigned 
the  contract  to  Mahaffy.  PlalnllHs 
charged  that  it  was  without  considera- 
tion, and  asked  to  set  aside  the  assign- 
ment, and  It  was  held  that  Robert  was 
a  necessary  party.  This  case  is  more 
nearly  within  the  principle  announced  in 
Potter  v.  Phillips,  44  Iowa,  853,  that  a 
fraudulent  grantor  is  not  a  necessary  par- 
ty to  an  action  aeainst  his  grantees  to 
set  aaide  a  conveyance  alleged  to  be  in 
fraud  of  hie  creditors.  It  la  there  said: 
"Whether  the  conveyances  were  fraudu- 
lent or  in  good  faith,  the  property  has  ir- 
revocably passed  beyond  his  control.  In 
no  way  can  he  be  prejudiced  la  a  legal 
sense  by  a  determination  which  subjects 
the  property  to  the  payment  of  his  debts. " 
The  same  Is  true  of  Mrs.  Paulk  and  Mrs. 
Wakefield,  though  they  are  not  the  debt- 
ors. We  think  they  are  not  necessary  par- 
ties to  this  proceeding. 

3.  This  action  was  commenced  against 
defendants  September  26, 18S7 ;  the  vprdlct 
against  appellant  was  rendered  on  the  4th 
day  of  December,  1888;  and  Judgment  on 
the  verdict,  January  19, 1889.  On  Decem- 
ber 16, 1889,  an  order  was  made  entering 
lodgment  against  the  defendants,  and  In 
favor  of  the  plaintiff,  as  of  December  8, 
1888.  Appellant  complains  that  the  court 
refused  to  submit  the  question  ot  defend- 
ants' Indebtedness  to  the  Jury,  and  that 
the  rerdlct  was  returned,  and  judgment 
rendered  against  him  before  there  was 
any  adjudication  finding  an  Indebtedness 
from  defendants  tu  plaintiff.  It  will  beob- 
served  that  judgment  was  entered  as  of 
the  date  between  the  return  of  the  verdict 
against  appellant  and  the  entering  of 
judgment  against  him.  There  was  no  Is- 
SU9  between  appellant  as  garnishee  and 
the  plaintiff  as  to  the  indebtedness  of 
the  defendants;  therefore  there  was  no 
necessity  of  Introducing  evidence  of  such 
Indebtedness,  nor  of  submitting  that  ques- 
tion to  the  Jury.  While  it  Is  true  a  gar- 
nishee will  not  be  held  liable  to  the  plain- 
tiff unless  there  Is  a  debt  due  to  the  plain- 
tiff. It  does  not  follow  that  the  trial  of 
issues  joined  upon  the  answer  of  the  gar- 
nishee most  be  deferred  until  final  Judg- 
ment between  the  plaintiff  and  defendant. 
Section  2988  of  the  Code  provides  that, 
if  it  Is  made  to  appear  that  the  gamlsb<w 
was  Indebted  to  the  defendant,  or  had 
any  of  the  defendant's  property  in  his 
hands,  at  or  after  he  was  served  with  no- 
tice, "he  Is  liable  to  the  plaintiff  in  case 
judgment  Is  finally  recovered  by  him; 
*  *  *  and  a  conditional  judgment  shall 
be  entered  against  him  accordingly,  un- 
less he  prefers  paying  or  delivering  up  the 
same  to  the  sheriff,  as  above  provided." 
In  Bean  r.  Barney,  10  Iowa,  498,  it  is  said : 
"The  right  of  a- plaintiff  to  a  judgment 
against  the  gamlsheedoes  not  exist  until 
there  Is  final  Jodgment  against  the  defend- 
ant In  the  attachment. "  This  is  doubtless 
true  as  to  an  oncunditional  judgment,  such 
asseemsto  have  been  entered  In  thatcase; 
but  surely  the  court  may  enter  such  Judg- 
ment as  will  hold  the  debt  or  property 
pending  the  final  adjudication.  In  that 
case  it  is  said :  "  It  does  not  appear  from 
the  record  li^thiscasethata  Judgment  was 
ever  obtained  by  plain  tilt  against  Ban- 
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croft. "  InthiB  case  there  was  In  fact  a  Jads- 
ment  In  favor  of  plaintiff  a{;aiiist  defend- 
ante  before  any  judicnient  was  entered 
against  appellant,  tboagh  not  entered  uf 
record  nntil  after.  Ttiere  was  no  error  in 
refasing  to  snbniit  the  question  of  defend- 
ants' Indebtedness  to  plaintiff,  nor  in  en- 
tering judgment  against  appellant  when 
and  as  it  was  entered. 

4.  At  the  conclusion  of  the  instructions 
the  court  submitted  three  special  interrog- 
atories, with  this  instmction:  "You  will 
decide  upon  them  in  the  same  manner  as 
yonr  general  verdict,  and  answer  the 
same.  You  will  be  careful,  however,  that 
these  answers  are  in  harmony  with  and 
support  yonr  general  verdict."  Appellant 
contends  that  this  instruction  "  requires 
the  jury  to  answer  the  interrogatories, 
not  with  reference  to  the  facts  of  the  case 
as  shown  by  the  evidence,  but  with  refer- 
ence to  their  general  verdict  only."  That 
the  findings  and  verdict  shoald  be  in  har- 
mony is  not  questioned,  nor  that  the 
court  may  instruct  the  jury  to  exerelse 
care  in  that  respect.  Special  flauings  are 
of  ultimate  material  facts  only,  and,  when 
found,  the  result — the  general  verdict — 
follows  therefrom.  It  is  clear  that  a  jnry 
should  first  decide  from  the  evidence  what 
the  ultimate  facts  are;  that  is,  the  essen- 
tial facts  which  control  as  to  what  the 
verdict  shoald  be.  With  these  facts  found, 
they  shoald  then  decide  to  what  result— 
whatgeneral  verdict— they  lead.  The  jury 
were  sworn  to  decide  the  case  according 
to  the  law  as  given  by  the  court,  and  the 
evidence.  Thegeneral  tenor  of  previousin- 
stractions  is  that  they  should  decide  the 
case  upon  the  evidence,  and  then  they 
were  specifically  told  that  they  must  de- 
cide upon  these  special  questions  In  the 
same  manner  as  their  general  verdict. 
Thus  far  the  jury  could  be  In  no  doubt  but 
that  they  were  to  decide  the  special  ques- 
tions from  the  evidence.  The  caution 
which  follows  could  not  lead  to  a  differ- 
ent conclusion.  True,  it  woald  have  been 
more  exactly  correct  If  It  had  cautl(med 
them  to  be  careful  that  their  general  ver- 
dict was  In  harmony,  with  the  answera, 
as  the  answers  control;  but  we  do  not 
think,  in  view  of  what  preceded,  that  the 
Jnry  could  have  understood  that  they 
^'cre  to  decide  upon  their  answers  to  the 
special  interrogatories  from  anything  but 
the  evidence.  People  v.  Murray,  52  Mich. 
289,  17  N.  W.  Rep.  843.  Our  conclusion 
upon  the  whole  record  is  that  the  judg- 
ment of  the  district  court  should  be  af- 
firmed. 


Mat.ette  v.  Arnold. 
(Supreme  Court  of  lotoa.    May  28, 1891.) 

Res  AdJUDIOATA— WABBiLKTT  OF  TllXB. 

Defendsnt  conveyed  with  a  covenant  of 
wamntyto  B.,  who  conveyed  to  pUintiS  by  deed 
of  special  warranty.  Of  the  purchase  money  to 
be  paid  by  plaintiff,  the  payment  of  tSOO  was 
made  conditional  on  the  defeat  of  an  adverse 
claim  to  part  of  the  land.  The  adverse  claimant 
reoovered,  and  plaintiff  was  compelled  to  pay  the 
costs  of  his  suit  B.  sned  defendant  on  his  cove- 
Dsat  of  warranty,  and  recovered  tiie  (500,  which 
plaintiff  was  to  pay  if  the  adverseuialm  had  oeen 
defeated.  '  Plaintiff  then  sued  B^  alleging  that 
uuder  the  contract  with  hiui  plainAS  was  entitled 


to  a  deed  of  xenerml  wsrrsnty.  naintllt  ; 
ered  In  tliat  salt,  and  a  deed  of  general  warraniy 
was  executed  to  him  by  B.in  obedience  to  the  de- 
cree. Plaintiff  then  sued  defendant  on  the  oove- 
nsut  of  warranty  contained  in  the  deed  executed 
by  defendant  to  B.  Held,  that  the  jodfrment  on 
the  warranty  recovered  by  B.  was  no  bar  to  plain- 
tiff's action,  and  tbat  defendant  conld  not  ques- 
tion the  validity  of  the  deed  of  general  watiautj 
executed  by  B.  to  plaintiff. 

Appeal  from  district  court,  Decatnr 
county;  J.  W.  Habvet,  Judge. 

Action  upon  the  warranty  of  deed.  The 
cause  was  tried  without  a  Jury,  and  np- 
on  findings  of  facts  a  judgment  was  en- 
tered for  plaintiff.    Defendant  appeals. 

R.  L.  Parrlab  and  N.  P.  Balluck,  for  ap- 
Itellant.    S.  A.  Gates,  for  appellee. 

Bkck,  C.  J.  1.  The  petition  alleges' tbat 
defendant  and  his  wife  conveyed,  by  deed 
of  warranty,  certain  lands  to  one  Sarah 
F.  Brown,  who,  with  her  husband,  con- 
veyed the  land  to  plaintiD  by  deed  of  spe- 
cial warranty,  contrary  to  a  written  con- 
tract between  the  parties,  requiring  a  deed 
of  general  warranty;  that  Mra.  Brown 
and  her  husband,  in  compliance  with  a 
decree  of  the  district  court,  in  a  case 
brought  by  plaintiff  against  them,  execut- 
ed another  general  warranty  in  accord 
with  the  terms  of  the  agreement  between 
the  parties;  that  the  covenants  of  this 
deed  have  been  broken  by  the  recovery  of 
a  part  of  the  land  by  one  Boyle,  in  an 
action  against  both  plaintiff  and  defend- 
ant herein;  and  that  plaintiff  was  com- 
pelled to  and  did  purehaseof  Boyle  the 
outstanding  title  of  the  part  of  tbe  land 
held  by  him.  The  defendant  in  his  answer 
alleged  that  Brown  conveyed  the  lands 
to  plaintiff  by  tbe  first  deed  executed, 
which  did  nut  pass  her  claim  against  de- 
fendant for  a  breach  of  the  covenants  of 
tbe  deed  to  her;  that  she  brought  an  ac- 
tion against  defendant,  and  recovered 
judgment  therein,  which  has  been  fully 
satisfied.  The  answer  denies  tbat  the  sec- 
ond deed  contains  the  contract  of  war- 
ranty between  the  parties,  and  that  the 
decree  requiring  the  second  deed  was  col- 
lusive, and  that  defendant  is  not  bound 
thereby. 

2.  The  defendant's  counsel  Insist  that 
the  findings  of  facts  by  the  district  court 
are  lacking  support  in  the  evidence.  We 
have,  upon  a  proper  consideration  of  the 
evidence,  reached  a  contrary  conclnsion. 
Indeed,  we  think  the  controlling  facts  In 
the  case  are  not  in  dispute,  and  rest  whol- 
ly upon  the  deeds  and  records,  which  will 
be  hereafter  presented,  or  their  contents 
stated  with  sufficient  fulUiess.  It  will  be 
seen,  before  we  conclude  this  opinion,  that 
there  is  no  necessity  to  inquire  into  any 
doubtful  or  disputed  question  of  tact. 
Tbe  facts  of  the  case  upon  which  the  ques- 
tions of  law  arise  may  be  more  briefly 
presented,  mainly  in  the  language  of  the 
flndlDKS  of  the  court,  as  disclosed  in  the 
abstract,  and  more  satlHfactorily  than 
by  a  statement  otherwlHe  of  their  sul>- 
stance.  They  are  in  the  following  lan- 
guage: "Findings  of  fact  and  law:  (1) 
That  on  the  26th  day  of  Febniary,  18i9. 
the  defendant  O.  P.  Arnold  and  wife,  for 
the  express  consideration  of  six  thousand 
dollars,  executed  to  Sarah  F.  Brown  a 
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warranty  deed  (or  the  following  described 
real  estate,  to- wit.  [describes  it.]  (2) 
That  on  the  IQth  day  of  March,  1880,  said 
Sarah  F.  Brown,  the  grantee  in  tbe  deed 
referred  to  in  tbe  above  flnding  of  fact, 
and  her  hnsband,  for  the  express  consider- 
ation of  three  thoasand  dollars,  ezecnted 
to  the  plaintiff,  C.  D.  Malette,  a  deed  to 
the  tollowinK  described  land,  to-wit,  [de- 
scribing it  ;]  being  a  part  of  the  same  land 
Hold  by  defendant  to  Sarah  F.  Brown ; 
that  said  deed  Is  marked  '  Exhibit  E.'  (3) 
That  said  deed,  marked  'Exhibit  £,'  was 
not  delivered  to  the  plaintiff  C.  D.  Ma- 
lette, at  the  date  of  its  execution,  bnt  that 
HAid  deed,  with  the  contract,  marked  '  Ex- 
hibit A,'  wtui,  on  or  about  the  19th  day  of 
Angust,  1S80,  deposited  and  left  with 
Hugh  Brown;  that  under  said  agree- 
ment, marked  'Exhibit  A,'  the  plaintiff,  C. 
D.  Malette, paid  said  Sarah  F.  Brown  two 
thousand  dollars,  and  was  to  pay  her  the 
other  one  thousand  dollars  when  the 
warranty  deed  tu  said  premises  should  be 
delivered  to  him:  but  said  one  thousand 
dollars  was  not  to  be  paid  until  the  claim 
of  one  Wm.  Boyle  tn  and  to  a  portion  of 
said  real  estate  was  determined.  (4)  That 
when  said  deed,  marked  '  Exhibit  E,'  was 
deposited  with  Hugh  Brown,  the  plaintin 
1>e1ieved  that  it  yntt  a  general  warranty 
deed.  (5)  That  in  the  year  1881  Wm. 
Boyle  brought  an  action  in  the  circuit 
c«»urt  of  the-state  of  Iowa,  in  and  (or  De- 
catur county,  against  the  defendant,  G. 
P.  Arnold  and  wife,  this  plaintiff,  and 
Rarah  F.  Brown,  claiming  to  be  the  own- 
er of  tbe  undivided  one-half  of,  [describing 
It;]  the  same  being  one  hundred  acres  of 
the  land  conveyed  by  the  defendant,  Ar- 
nold, to  the  said  Sarah  F.  Brown,  and  by 
said  Sarah  F.  Brown  to  this  plaintiff.    (6) 

That  at  the term,  1885,  of  said  clr- 

cnit  court,  there  was  a  decree  rendered  in 
said  cause  in  favor  of  said  William  Boyle, 
flniling  that  he  was  tbe  owner  of  the  un- 
divided half  of  said  one  hundred  acres  of 
land,  and  a  decree  of  partition  ordered, 
and  referees  were  appointed  to  make  dl- 
vtsion  of  said  land;  that  said  decree  and 
Jndsment  was  afterwards  affirmed  by  the 
Bupreme  court  of  tbe  state,  [%  N.  W.  Rep. 
757:]  that  under  said  decree  and  order 
the  referees  set  off  to  said  William  Boyle 
twenty-three  acres,  [describing  it,]  which 
was  confirmed  by  the  court;  that  plain- 
tiff purchased  said  real  estate  from  said 
AVilllam  Boyle,  and  paid  him  fifteen  hun- 
dred dollars  therefor.  (7)  That  the  de- 
fendant. G.  P.  Arnold,  who  was  one  of 
the  defendants  in  the  case  of  William 
Boyle  V.  Arnold  and  others,  employed  the 
attorneys,  and  i-ondncted  and  managed 
the  defense  in  said  cause  of  Boyle  v.  Ar- 
nold and  others;  that  the  plaintiff,  C.  D. 
Malette,  while  a  defendant  in  said  suit, 
took  no  part  and  was  not  consulted  In 
tbe  defense  thereof;  that  there  was  a 
large  amount  of  costs  made  in  the  trial  of 
said  cause  in  the  circuit  and  supreme 
courts,  which  was  taxed  to  tbe  defend- 
ants herein;  that  on  the '2.5th  day  of  No- 
Tember,  1885.  the  plain tl(f  paid  off  the 
costs  made  in  the  circuit  court,  the  sum  of 
9202.45,  and  about  the  same  time  paid  off 
the  coHts  made  in  said  cause  In  the  su- 
preme court,  tbe  sum  of  $23.50.    (8)  That 


on  or  about  November  27, 1881,  the  plain- 
tiff herein  paid  said  Sarah  F.  Brown  the 
sum  of  $500,  the  same  being  a  part  of  the 
one  thousand  dollars  mentioned  in  the 
contract,  marked  '  Exhibit  A,' and  at  that 
time  said  contract  was  destroyed, and  the 
plaintiff  herein,  in  lieu  thereof,  paid  said 
Sarah  F.  Brown  said  sum  of  $500,  and  ex- 
ecuted his  note  to  her,  with  security,  for 
the  balance  due  on  said  contract,  amount- 
ing to  about  $630,  butsaid  note  was  notto 
be  paid  in  the  eveut  said  William  Boyle 
should  prerail  in  said  suit  against  the  de- 
fendant, Q.  P.  Arnold,  and  others;  that 
at  tbe  time  said  contract  (Exhibit  A)  was 
destroyed,  and  the  $500  paid  and  condi- 
tional note  given,  tbe  deed  (rom  Sarah  F. 
Brown  to  the  plaintiff,  C.  D.  Malette, 
marked  '  Exhibit  E,'  was  delivered  to  the 
plaintiff;  bnt  the  court  finds  that  said 
deed  was  not  examined  or  read  by  the 
plaintiff  at  rtaid  time,  and  he  supposed 
and  believed  that  it  was  a  general  war- 
ranty deed,  and  he  le(t  said  deed  with 
Hugh  Brown  to  be  recorded,  and  said 
Brown  did  have  said  deed  recorded.  (9) 
That,  (or  the  purpose  of  compelling  said 
Sarah  F.  Brown  to  execute  to  him  a  war- 
rant.v  deed  as  stipulated  in  the  contract, 
(Exhibit  A,)  the  plaintiff  brought  au  ac- 
tion in  the  district  court  of  the  state  of 
luwa,  in  and  for  Decatur  county,  and  at 
the  January  term,  1888,  decree  was  en- 
tered requiring  said  Sarah  F.Brown  toex- 
ecute  a  warranty  deed  as  required  In  said 
contract,  and  on  the  6th  day  of  Febru- 
ary, 1888,  the  said  Sarah  F.  Brown  and 
her  husband,  in  obedience  to  said  decree, 
executed  and  delivered  to  the  plaintiff,  C. 
D.  Malette,  tbe  deed,  a  copy  of  which  is  at- 
tached to  Plaintiff's  petition,  and  marked 
'  Exhibit  D.'  (10)  That  on  the  19th  day 
of  December,  1886,  said  Sarah  F.  Brown 
brought  soit  against  the  defendant,  O.  P. 
Arnold,  for  damag^es  sustained  by  reason 
of  a  breach  of  warranty  in  the  conveyance 
by  defendant  to  the  said  Sarah  F.  Brown, 
and  on  theSlst  day  of  May,  1887,  she  re- 
covered judgment  in  said  suit  against  the 

defendant,  Arnold,  for  the  sum  of  $ 

and  costs,  which  said  Judgment  the  de- 
fendant has  paid ;  but  tlie  court  further 
finds  that  in  said  action  the  said  Sarah 
F.  Brown  was  restricted  in  the  amount 
of  her  recovery  to  the  amount  that  said  C. 
D.  Melette  bad  failed  to  pay  her  by  reason 
of  said  Wm.  Boyle  having  succeeded  in 
holding  the  undivided  half  of  said  one 
hundred  acres  of  land  taereto{ore  referred 
to.  (11)  That  at  the  time  of  the  suit  be- 
tween said  Sarab  F.  Brown  and  the  de- 
fendant herein,  referred  to  in  tbe  tenth 
finding  of  facts,  the  deed  from  said  Sarah 
F.  Brown  to  the  plaintiff,  Malette,  marked 
'Exhibit  E,'  was  on  file:  so,  also,  was 
said  contract,  marked  'Exhibit  A;'  but 
the  court  finds  that  the  recording  of  said 
contract  did  not  impart  notice  to  any  one 
of  its  contents,  because  it  was  not  ac- 
knowledged as  required  bylaw;  and  the 
court  also  finds  that  the  defendant,  Ar- 
nold, at  the  time  of  said  suit,  had  no  act- 
ual knowledge  of  said  written  contract. 
But  the  court  does  find  that,  at  the  time 
said  contract  was  destroyed,  and  deed, 
marked  '  Exhibit  E,'  was  placed  on  rec- 
ord, and  tbe  conditional  note  referred  to 
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In  finding  nnmber  eight  was  given,  that 
S.  H.  Amos,  who  was  then  the  attorney 
of  said  Arnold,  had  knowledge  of  said 
written  contract,  and  the  contents  there- 
of; and  In  this  connection  the  court  fur- 
ther finds  that  It  was  at  the  Instance  of 
the  defendant,  Arnold,  and  his  attorney, 
that  said  deed,  marked  '  Exhibit  £,'  was 
placed  on  record  before  the  Interest  of  said 
Boyle  In  said  real  estate  was  ascertained 
and  determined,  (ll)^)  That  the  plaintiff, 
Malette,  was  not  a  party  to  said  suit  be- 
tween said  Sarah  F.  Brown  and  the  de- 
fendant on  her  breach  of  warranty,  but 
the  court  finds  that  he  had  (tersonal 
knowledge  that  said  suit  was  pending  Id 
court.  (12)  The  court  finds  that,  a.t  the 
time  the  defendant  sold  said  real  estate  to 
said  Sarah  F.  Brown,  there  was  a  dwell- 
ing-house situated  on  said  land  of  the  val- 
ue of  two  thousand  dollars,  which  was 
destroyed  by  fire  prior  to  the  time  said 
Sarah  F.  Brown  sold  said  premises  to  the 
plaintiff,  Malette.  (IS)  That  there  is  no 
testimony  showing  the  proportionate 
value  of  the  real  estate  set  oft  to  said 
William  Boyle  with  the  balance  of  the  real 
estate  sold  by  the  defendant,  Arnold,  to 
said  Sarah  F.  Brown,  in  the  condition  it 
was  in  at  the  time  of  sale,  with  said 
dweillng-housesltoated  thereon;  buttbere 
Is  testimony  showing  the  proportionate 
value  of  said  land  so  set  off  to  said  Boyle 
with  the  balance  of  the  one  hundred  and 
forty  acres  conveyed  by  said  Sarah  F. 
Brown  to  the  plaintiff,  Malette,  which  the 
court  finds  to  be  one-third  of  the  value  of 
said  one  hundred  and  forty  acres,  or  one 
thousand  dollars. "  CTpou  the  tacts  thus 
found,  the  court  held  that  defendant  Is  lia- 
ble for  the  costs  paid  by  plaintiff  in  the 
case  against  him,  brought  by  Boyle,  and 
interest  thereon  at  6  per  centum  per  an- 
num, and  that  the  fSOO  be  paid  Mrs. 
Brown,  pursuant  to  the  arrangement  be- 
tween her  and  plaiutitt,  and  entered  Judg- 
ment accordingly. 

5.  Counsel  for  defendant  Insist  that  the 
recovery  uf  Brown  on  the  deed  wan  an 
adjudication  which  cut  oft  all  right  of 
plaintiff  to  recover  on  the  deed.  It  is 
plain  that  this  nosltlon  is  not  sound,  for 
these  reasons:  Mra.  Brown  recovered  the 
sum  only  which  she  had  failed  to  recover 
from  plaintiff,  by  reason  of  Boyle  recover- 
ing a  part  uf  the  land.  It  Is  plain  that 
she  suffered  loss  and  Injury  by  reason  of 
the  failure  of  the  title,  and  that,  there- 
fore, she  was  entitled  to  recover  her  dam- 
ages on  the  warranty.  No  other  person 
could  recover  these  damages,  and  she 
could  recover  from  no  other  person  than 
defendant.  It  is  equally  plain  that  no 
ether  person  had  a  claim  against  defend- 
ant for  these  damages,  and  they  have  not 
been  recovered  by  plaln^tf  or  any  person 
other  than  Mrs.  Brown. 

4.  But,  if  it  be  admitted  that  Mrs. 
Brown  was  not  entitled  to  recover,  that 
does  not  affect  plaintiff's  rights  to  recov- 
er in  this  action.  He  was  not  a  party  to 
that  suit,  and  cannot  be  prejudiced  in 
this  action  by  an  erroneous  judgment  in 
the  other.  We  may  therefore  leave  out  of 
view  the  judgment  In  the  action  brought 
by  Mrs.  Brov^n. 

6.  We  need  only  to  inquire,  Is  plaintiff 


entitled  to  recover?  If  the  deed  executed 
by  Browotto  bim  is  valid,  and  contains  a 
covenant  of  warranty,  there  can  be  no 
doubt  that,  under  the  rule  of  the  law,  be 
has  an  action  against  defendant  as  a 
prior  warrantor.  This  we  think  is  not 
doubted.  But  It  is  Insisted  that  the  deed 
is  invalid.  Surely,  as  between  plaintifl 
and  Brown,  it  is  not;  lor  it  is  executed 
pursuant  to  an  adjudication  to  which 
botli  were  parties.  As  between  them,  the 
deed  is  valid,  binding,  and  effective  in  be- 
stowing upon  plaintiff  the  right  to  prose- 
cute the  defendant  as  the  prior  warrant- 
or. Defendant  cannot  question  the  valid- 
ity of  the  deed,  and  he  is  not  prejudiced  by 
it.  He  violated  his  covenant,  and  there 
have  been  damages  sustained  by  plain- 
tiff, against  which  defendant's  covenant 
was  intended  to  pi-otect  bis  grantee  and 
all  subsequent  grantees.  He  is  not  preju- 
diced by  any  agreement  between  plaintiff 
and  Brown,  by  which  plaintiff  is  enabled 
to  recover  the  actual  amount  he  lost. 
It  Is  plain  that,  by  the  breach  of  the  war- 
ranty, plaintiff  has  suffered  damages.  De- 
fendant interposes  technical  objections  to 
defeat  plaintiff,  and  escape  the  obllgatloD 
of  his  covenant.  The  law  will  not  permit 
it.  This  is  all  there  Is  in  the  case,  and  it 
demands  no  further  consideration.  The 
judgment  of  the  district  court  Is  affirmed. 


Bellows  v.  LrrcBFisLO. 
(iSupre?ne  CoiMt  cf  Iowa.    Ifay  27, 1891.) 

Atnuj — Oancmova  not  Raisbd  Below — Ubbach 
OF  Covenant— BviDBNOC—LiASiuTiES. 
1.  Defendant  conveyed  with  a  covenant  of 
warranty.  The  land  WM  in  the  possession  of  an 
adverse  claimant.  In  a  salt  for  a  breach  of  the 
covenant  the  court  charged  that  the  caose  of  ac- 
tion accrued  on  delivery  of  the  deed,  and,  defend- 
ant being  a  non-resident,  the  action  was  not 
barred  unless  durine  10  years  after  It  accrued 
service  might  have  been  had  on  him  under  Code 
Iowa,  i  StilS,  providing  that,  where  one  has  for 
the  transaction  of  any  business  an  olOce  or  agency 
in  any  county  other  than  that  in  which  the  prin- 
cipal resides,  service  may  l>e  made  on  any  anient 
or  clerk  there  employed  ia  all  actions  growing 
oat  of  or  connected  with  such  office  or  agency. 
Defendant  owned  lands  In  Iowa,  for  the  sale  auod 
management  of  which  he  employed  one  B.,  who 
had  an  office  In  the  state.  The  location  and 
maintenance  of  this  office  was  unknown  to  plain- 
tiff, the  sale  to  him  and  all  his  transactions  with 
the  agent  having  been  in  another  oonn^.  .Hieid 
that,  plaintiff  not  having  appealed,  and  defend- 
ant not  objeotiug  to  the  charge,  it  most  be  ac- 
cepted as  the  law  of  the  case,  and  that,  under  the 
charge,  the  jury  were  jastlfied  in  finding  for 
plaintifl. 

3.  The  covenant  of  warranty  does  not  pass  to 
a  subsequent  purchaser  at  a  tax-sale,  and  the 
plalntiS's  action  is  not  barred  by  his  having  al- 
lowed the  land  to  be  sold  and  deeded  for  taxes. 

8.  The  plaintiff  sued  the  adverse  claimant,  and 
notified  B.,  as  agent  for  the  defendant,  to  appear 
at  court  with  the  proofs  necessary  to  give  the 
plaintiff  possession.  Under  instructiuns  from 
B.,  the  plaintiff  discharged  his  attorney,  and  em- 
ployed another,  and  B.  praotically  carried  on 
and  controlled  the  litigation  for  the  benefit  of  the 
defendant  Held,  that  the  defendant  was  re- 
spoDsible  for  the  manner  ia  which  the  case  was 
conducted,  and  bound  by  the  result 

4.  The  plaintiff  is  a  competent  witness  to  tes- 
tify to  transactions  with  a  deceased  agent  of  tha 
defendant. 

6.  A  conversation  between  tiie  plaintiff  and 
the  defendant's  agent  was  in  the  preseooe  of  an 
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attomej,  who  aaked  tlte  agant  what  kind  of  a 
deed  he  had  ^ven.  On  beinc:  told  that  it  was  a 
warranty  deed,  the  attomev  said:  "If  yon  gave 
him  a  warrant^  deed,  you  nave  got  to  give  him 
poeseosion. "  Held,  that  this  statement  was  ad- 
missible as  a  part  of  a  material  oonversation,  and 
as  tending  to  explain  the  sabseqnent  oondaet  of 
the  parties. 

8.  Before  the  enactment  of  Code  Iowa,  1 1687, 
a  husband  joined  his  wife  in  a  conveyance  of  her 
land,  in  which  <*  we  do  nereby  covenant  and  de- 
fend the  title  against  the  lawfal  claims  of  all 
persona. "  Held,  that  the  husband  was  liable  to 
Che  fall  extent  of  the  damages  recoverable  under 
the  covenant. 

7.  On  a  breach  of  the  covenant  of  wansnty, 
the  grantee  is  entitled  to  recover  the  pnrohase 
money  paid,  both  principal  and  interest,  with 
legal  interest  thereon  from  the  time  of  payment. 

Appeal  from  district  coart, Polk  county; 
Mahcob  Katanaoh,  Jr.,  Jadge. 

Action  to  recorer  dama^eB  on  accoont 
u(  a  breach  of  covenant  In  a  warranty 
deed.  Tliere  waa  a  trial  by  Jury  and  a 
verdict  and  Jndgment  for  plain  tUt.  The 
defendant  appeals. 

Oateb,  Conner  A  Weaver,  for  appellant. 
Kuutttaan  A  Qaeraaey  and  M.  D.  (yCon- 
aell,  for  appellee. 

HoBimoN,  J.  On  the  24tli  day  of  Feb- 
ruary, 1870,  £dwin  C.Utcbfleld.and  Grace 
H.  Litchfield,  his  wife,  residents  of  the 
state  of  New  York,  executed  to  plaintiH  a 
deed  tu  lots  numbered  8  and  4,  of  section 
27,  In  township  92  north,  of  range  28  west, 
in  Humboldt  county.  The  deed  recited  a 
consideration  of  f  1,664,  aud  contained  a 
covenant  in  words  as  follows:  "And  we 
do  hereby  covenant  and  defend  the  title 
to  said  premises  to  the  said  Simon  B. 
Bellows  against  the  lawful  claims  of  all 
persons  whomsoever."  In  March,  1863, 
George  Todd  entered  the  land  described 
andertbe  homestead  laws  of  the  United 
States,  but  in  January,  1869,  his  entry  was 
canceled,  on  the  sronnd  that  it  conflicted 
with  theDes  Moines  river  grant.  Todd 
was  in  possession  of  the  land  when  the 
deed  to  plaintiff  was  given.  He  refused 
to  surrender  possession,  and  in  May,  1870, 
plaintiff  commenced  an  action  against 
him  to  recover  the  land  in  controversy, 
with  other  land.  A  trial  was  had,  which 
resulted  In  a  Judgment  fur  Todd.  On  appeal 
to  this  court  the  judgment  was  reversed. 
Bellows  V.  Todd,  34  Iowa,  19.  The  cause 
was  remanded  to  the  district  court,  and 
a  new  trial  bad,  which  resulted  in  a  sec- 
ond Judgment  in  favor  of  Todd.  An  ap- 
peal was  again  taken,  which  resulted  in 
an  affirmance  of  the  judgment  as  to  the 
lots  now  in  controversy,  lor  the  reason 
that  no  conveyance  from  one  Hubbard 
to  the  Litcbflelds,  and  therefore  no  title 
in  plaintiff,  had  been  shown.  Bellows 
▼.  Todd,  39  Iowa,  210.  After  the  decision 
on  the  second  appeal  plaintiff  filed  an 
amended  petition  in  equity,  in  which  he 
asked  that  the  second  judgment  be  set 
aside,  and  a  new  trial  be  granted.  The 
grounds  upon  which  that  relief  was  de- 
manded were,  in  substance,  that  a  deed  to 
Grace  H.  Litchfield  had  in  foot  been  intro- 
duced in  evidence  on  the  second  trial,  but 
that  plaintiff  had  been  wrongfully  de- 
prived of  the  benefit  of  it  through  the  neg- 
lect of  the  short-band  reporter  in  fading 
■to  note  that  it  had  been  introduced,  and 


the  wrongful  r^nsal  of  the  trial  judge  to 
certify  it  in  the  bill  of  exceptions.  An  an- 
swertothearaended  petition  wasfiled, and 
a  trial  had,  which  resulted  in  a  Judgment 
in  favor  of  Todd.  On  appeal  that  judg- 
ment was  affirmed  by  tblscourt.  Bellows 
V.  Tod,  52  Iowa,  869,  3  N.  W.  Snp.  102. 
Edwin  C.  Litchfield  died  in  July.  1886.  and 
this  action  was  commenced  against  the  ex- 
ecutor of  his  estate  in  October.  1888.  The 
plaintiff  seeks  to  recover  the  amount  of 
the  consideration  paid  by  him  for  the 
land  in  controversy,  with  interest  thereon. 
He  alleges  that  since  the  year  1866  Edwin 
C.  Litchfield  has  owned  a  large  amount 
of  land  in  Humboldt,  Webster,  Boone, 
Polk,  and  other  counties  in  Iowa,  and 
that  for  the  purpose  of  transacting  the 
business  which  was  involved  In  the  man- 
agement andsaleof  said  lands  heapiioint- 
ed  one  John  Browne,  of  the  city  ol  Dee 
Moines,  to  act  as  his  general  agent,  and 
that  said  Browne  acted  as  his  agent  for 
a  number  of  years;  that  in  the  year  1870 
plaintiff  employed  J.  A.  O.  Yeoman,  an  at- 
torney of  Ft.  Dodge,  to  institute  in  his  be- 
half the  custlon  against  Todd  to  recover 
the  land,  and  that  the  suit  was  commenced 
by  Yeoman;  that  shortly  after  It  was 
commenced  plaintiH  notified  Litchfield, 
through  Browne,  ot  the  suit,  and  of  the 
claim  of  Todd,  and  demanded  that  plain- 
tiff be  put  in  possession  ot  the  land ;  that 
thereupon  Browne,  as  the  agent  of  Litch- 
field, directed  plaintiff  to  discharge  Ye<>- 
man,  and  employ  Theodora  Hawley,  who 
was  an  attorney  in  a  large  number  ot 
suits  involving  the  title  to  his  lands,  and 
that,  in  pursuance  ol  that  direction,  Yeo- 
man was  discharged,  and  Hnwley  was 
employed:  that  Hawley  had  the  exclusive 
management  of  the  case  in  the  trial  court, 
aud  that  the  general  attorney  tor  Litch- 
field managed  it  in  this  court ;  tba  t  in  conse  • 
quence  of  the  facts  stated  the  estate  ot 
Litchfield  is  liable  tor  the  damages  sus- 
tained by  reason  of  the  breach  of  the  cove- 
nant of  warranty  In  the  deed  to  the  land. 
The  defendant  contends  that  the  land  in 
controversy  was  owned  by  (jrace  H.  and 
not  by  EdwlD  C.  Litchfield  when  thedeed  to 
plnintifl  was  executed,  and  that  the  latter 
never  claimed  to  own  it;  that  a  perfect 
title  was  in  fact  conveyed  by  the  deed,  and 
lost  through  the  negligence  of  plaintiff  in 
failing  to  introduce  the  Hubbard  deed  in 
evidence,  on  the  second  trial  with  Todd. 
Defendant  denies  that  Hawley  was  em- 
ployed by  Litchfield  in  the  Todd  suit,  and 
insists  that  Browne  had  no  authority  to 
employ  him.  Tbedetendantturther  alleges 
that  this  action  is  barred  by  the  statute 
of  limitations,  for  that  tbe  cause  of  actloa 
accrued  on  the  24th  c|ay  of  February,  1870, 
when  tbe  deed  was  executed, — more  than 
10  years  before  the  action  waecommenced; 
and  from  tbe  year  1866  uotil  the  year  1882 
Litchfield  had  an  office  and  agency  In 
Boone  county,  kept  by  said  Browne,  for 
tbe  transaction  of  all  business  connected 
with  bis  lands  In.  Iowa.  The  jury  found 
specially  that  plaintiff  notified  Litchfield 
to  appear  and  prosecute  the  suit  against 
Todd ;  that  Litchfield  appeared  to  prose- 
cute or  assist  in  the  prosecution  of  the 
suit;  and  that  he  did  not  have  an  office  or 
agency  in  Boone  county  for  the  transac- 
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Hon  of  the  hnsinem  of  the  Rale  of  landa 
owned  by  him  (or  the  10 years  nextfnllow- 
ing  the  giving  of  the  deed,  nor  lor  any 
portion  of  that  time.  The  non-recildence 
of  Litchfield  when  the  deed  was  given  and 
at  all  UmeH  subsequent  thereto  is  admit  ted. 
1.  Thecoort  instracted  the  Jary  that,  if 
the  defendant  was  liable,  the  caaae  of  ac- 
tion accrued  on  the  24th  day  of  February, 
1870.  That  it  appeared  without  contro- 
versy that  Liitcbfleld  was  a  non-resident 
of  this  state  up  to  the  time  of  his  death, 
and  that  the  statute  nf  limitations  did  not 
ran  in  his  favor  unless  by  reason  of  the 
following  provisions  of  law :  "  When  a 
corporation,  company,  or  individual  has, 
for  the  transaction  of  any  business,  an 
oflice  or  agency  in  any  county  other  than 
that  in  which  the  principal  resides,  service 
maybe  made  on  any  agent  or  cleric  em- 
ployed in  such  office  or  agency  in  all  ac- 
tions growing  out  of  or  connected  with 
the  business  of  such  office  or  agency." 
Code,  §  2618.  The  court  then  charged  the 
Jury  as  follows:  "Therefore,  if  you  find 
that  the  said  Edwin  C.  Litchfield  was  the 
ownor  of  a  large  amount  of  land  lu  the 
state  of  Iowa,  and  that  he  was  engaged 
in  the  business  of  selling,  controlling,  and 
manag;ing  said  lands,  and  the  land  con- 
veyed by  said  Exhibit  B  was  a  portion  of 
the  said  lands  so  owned  by  said  Litchfield, 
and  sold  in  the  coarse  of  said  business  to 
the  said  Bellows,  and  within  ten  years 
thereafter  said  Edwin  C.  Litchfield  kept 
an  ofSce  or  agency  In  Boone  county, 
Iowa,  (or  the  management  and  transac- 
tion of  such  business  within  the  time  of 
the  duration  o(  said  agency  or  office  in 
Boone  county,  Iowa,  the  statute  n(  11m- 
itatinns  herein  ran  in  favor  of  Edwin  C. 
Litchfield,  the  same  as  if  said  Edwin  C. 
Litchfield  were  really  a  resident  of  the 
state  of  Iowa,  and  if  you  shall  find  that 
said  office  or  agency  continued  and  ex- 
isted for  ten  years  subsequent  to  the  exe- 
cution of  said  deed.  Exhibit  B.  your  ver- 
dict will  be  for  the  dKfendant. "  The  plain- 
tiff insists  that  under  the  undisputed  facts 
of  the  case  his  action  Is  not  barred,  and 
that  the  charge  of  the  court  Is  not  cor- 
rect; but,  since  he  has  not  appealed,  and 
the  part  of  the  charge  objected  to  Is  not 
questioned  by  appellant,  it  must  be  re- 
garded as  the  law  of  the  case,  and  It  waa 
the  duty  of  the  Jury  to  follow  It.  Crane  v. 
Railway  Co.,  74  Iowa,  884,  37  N.  W.  Rep. 
3S»7;  Button  v  Railway  Co.,  66  Iowa,  352. 
23  N.  W.  Rep.  739.  The  only  question 
raised  In  regard  to  the  statute  of  limita- 
tions which  we  can  determine  Is  whether 
the  Jury  were  authorized  to  find  that 
Litchfield  did  not  have,  for  the  period  of 
10  years  from  and  after  the  time  of  the 
givingof  thedeed,  an  office  or  agency  in 
Boone  county,  where  an  agnnt  or  clerk 
was  employed,  within  the  meaning  of  sec- 
tion 2613  of  the  Code.  Tlie  burden  of  prov- 
ing that  such  an  office  or  agency  was 
malntaiued,  was  upon  the  defendant.  He 
Introduced  evidence  which  tended  to  show 
that  Browne,  a«  agent  for  Litchfield,  kept 
an  office  lu  Boone  county  for  the  purpose 
of  transacting  a  land  business  during  the 
time  specified,  and  that  his  son.  Jack 
Browne,  and  perhaps  others,  acted  as 
clerk  in  charge  of  the  office.    Books  of  rec- 


ord, which  were  claimed  to  have  been 
bronght  ftam  that  office,  and  which 
showed  transactions  In  regard  tu  the 
lands  in  controversy,  were  offered  in  evi- 
deee  by  defendant,  but  rejected.  They 
were  brought  to  Des  Moines  by  Jack 
Browne,  after  the  death  of  his  father, 
which  occurred  in  the  yearlRW;  and  de- 
fendant sought  to  prove  that  Jack 
Browne  stated  when  he  delivered  the 
books  in  Des  Moines  that  they  were  aU 
that  were  con  tainted  in  the  Boooe  county 
office.  The  statement  was  properly  ex- 
cluded, however,  and  the  books  were  not 
Identified  as  being  the  record  of  an  office 
or  agency  kept  by  Litchfield.  The  plaintiff 
transacted  no  business  with  the  office  in 
Boone  county,  and  had  no  personal 
knowledge  of  it.  His  transactions  in  re- 
gard to  the  land  seem  to  have  been  had 
with  Browne  in  Ft.  Dodge  or  in  Dea 
Moines.  It  appears  that  Litchfield  main- 
tained an  agency  in  the  county  named, 
butitdoesnotappear  that  the  purchase  of 
the  land  in  question   was  a  transaction 

f  rowing  out  of  the  business  of  that  office, 
he  purchase  was  in  fact  made  in  Dea 
Moines,  and  most,  if  not  all,  the  subse- 
quent negotiations  in  regard  to  the  Todd 
li  ligation  were  bad  in  Ft.  Dodge.  We 
conclude  that  the  Jnry  were  Justified  in 
finding  that  under  the  instractions  given 
the  cause  of  action  of  plaintiff  waa  not 
barred  by  the  statute.  It  is  proper  to 
state  specifically,  however,  that  we  do  not 
pass  upon  the  correctness  of  the  lastpara- 
grupli  of  the  charge  quoted,  nor  hold  that, 
had  the  agency  In  Boone  county  been 
maintained,  as  claimed  by  appellant,  this 
action  would  have  been  barred  by  the 
statute. 

2.  The  land  In  controversy  was  sold  In 
the  year  1OT7  for  the  delinqnent  taxes  of 
the  years  1875  and  1876,  and  a  treasorer's 
deed  therefor  was  executed  and  recorded 
on  the  13th  day  of  October,  1880.  The  ap- 
pellant contends  that  it  was  the  duty  of 
plaintiff  to  pay  the  taxes,  and  that  by 
permittiogthe  land  to  goto  sale  and  deed, 
he,  in  efiect,  conveyed  It  to  the  grantee  of 
the  tax-deed;  that  the  covenant  of  war- 
ranty ran  with  the  land;  and  that  the 
tax  sale  and  deed  operated  as  an  assign- 
ment of  the  right  of  action  on  the  cove- 
nant. But  it  was  not  the  duty  of  plaintiH 
to  pay  the  taxes  for  which  the  land  wus 
sold.  Before  they  became  due  it  was  ad- 
judicated that  he  had  no  title  to  the  land. 
It  Is  true  that  an  effort  was  afterwards 
made  to  set  aside  that  adjudication  by  a 
proceeding  in  equity,  but  an  adverse  decis- 
ion was  rendered  by  thle  court  in  that 
proceeding  before  the  tax-deed  could  have 
been  issued.  The  right  of  action  for  the 
breach  of  warranty  did  not  pass  by  the 
tax  deed,  as  the  title  it  conveyed  was  not 
derivative,  but  new  and  independent. 
Crura  V.  Cottlng,  22  Iowa,  411.  The  au- 
thorities cited  by  appellant  In  support  of 
ills  claim  on  this  point  relate  to  Involun- 
tary alienations,  as  conveyance  by  means 
of  execution  sales,  and  are  not  applicable. 

8.  It  is  contended  that  Litchfield  was 
not  bound  by  the  adjudication  in  the  Todd 
Case.  In  February,  1871,  plaintiff  sent  to 
Browne,  as  agent  o(  Litchfield,  a  notice 
In  writing  of  his  suit  then  pending  against 
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Todd,  and  a  demand  that  Litehfleid  ap- 
pear at  court  with  the  proofs  of  title  nec- 
essary to  give  plain  tifl  poMsesKion.  Alter 
that  notice  was  given,  plain  tilt  bad  a  con- 
ference with  Browne,  in  Ft. -Podj^e,  in 
which  be  was  Instrncted  to  discharge  Yeo- 
man, and  employ  Hawley  to  conduct  the 
suit.  If  it  be  conceded  that  the  written 
notice  did  not  reqaire  Litehfleid  to  take 
part  in  the  litigation,  an  obligation  to 
that  effect  may  very  properly  be  inferred 
from  the  conversation  at  Ft.  Dodge,  and 
the  subsequent  conduct  of  the  parties. 
Although  Hawley  was  paid  by  plaintltt 
for  the  services  he  rendered,  there  can  be 
no  doubt  that  the  litigation  wa«i  practi- 
cally  carried  on  and  controlled  by  Browne, 
as  the  agent  of  Litchfield,  for  the  benefit 
of  the  latter.  Therefore  Litchfield  was 
responsible  for  the  manner  in  which  the 
c-nse  was  conducted,  and  was  bound  by 
the  failure  of  the  attorney  to  introduce 
tlie  Hubbard  deed,  and  for  the  resulting 
effects,  it  is  said  that  he  employed  attor- 
neys to  conduct  the  case  In  this  court  for 
the  reason  that  he  was  Interested  in  the 
ijuestlon  involved  as  attecting  his  title  to 
other  lands,  but  it  is  immaterial  what  bis 
controlling  motive  was.  so  long  as  he 
managed  the  litigation  in  bis  own  inter- 
est. Stoddard  v.  Thompson,  SI  Iowa,  R2; 
Conger  v.  Chllcote,  42  Iowa,  23;  Marsh  v. 
Smith.  73  Iowa.  29«.  84  M.  W.  Rep.  866. 
Some  queatioQ  is  made  as  to  the  authori- 
ty of  Browne  to  employ  attorneys  for 
Litchfield,  but  we  think  there  can  be  no. 
doubt  that'  he  was  empowered  to  du  so. 
It  is  said  that  some  of  the  evidence  to 
show  his  authority  was  improperly  ad- 
mitted, on  the  ground  that  it  consisted  of 
statements  of  Browne  testified  to  by 
plaintiffs,  and  therefore  Incompetent  under 
aectlon  36SU  of  the  Code.  It  is  true  that 
Browne  was  dead  when  the  testimony 
was  given,  but  the  defendant  was  not  his 
executor,  assignee,  nor  survivor,  and  the 
provisions  of  the  section  named  do  not 
apply.  It  may  be  that  this  case  is  within 
tbe  reason  of  those  provisions,  but  we 
cannot  give  effect  to  the  statute  tteyond 
its  manifest  scope.  Johnson  v.  Johnson, 
52  Iowa,  590.  3  N.  W.  Rep.  001. 

4.  The  plaintiff  testified  that  when  he 
bad  the  conversation  with  Browne  in  re- 
gard to  the  suit  against  Todd,  Judge  El- 
wood  was  present,  and,  after  some  state- 
ments In  regard  to  tbe  posRession  of  the 
land.  Judge  Elwood  asked  Browne  what 
title  be  bad  given  plaintiff,  ami,  after  be- 
ing told  that  it  was  a  warranty  deed, 
said :  "If  you  gave  him  a  warranty  deed, 
you  have  got  to  give  him  possession." 
Defendant  complains  because  this  state- 
ment was  received  in  evidence.  While  it 
expressed  an  opinion  as  tn  the  law  ap- 
plicable to  the  case,  we  think  It  was  com- 
petent as  a  part  of  a  material  conversa- 
tion, and  as  tending  to  explain  tbe  enbee- 
qnent  conduct  of  tbe  parties.  It  is  Insist- 
ed that  plaintiff  is  not  entitled  to  recover 
more  than  nominal  damages,  for  the  rea- 
son that  Litchfield  did  not  own  and  did 
not  claim  to  own  the  land  when  the  deed 
was  given,  and  therefore  that  there  was 
only  a  technical  breach  of  covenant.  Tbe 
covenant  of  warranty  In  terms  bound 
both  husband  and  wife.    Section  1937  of 


the  Code  had  not  then  been  enacted,  and 
we  are  of  the  opinion  that  Litchfield  was 
bound  to  the  fullest  extent  of  the  lan- 
guage used.  Tbe]udgment  of  the  court  In 
the  Todd  Case,  even  though  the  result  of 
negliK«nce  on  the  part  of  those  who  repre- 
sented tbe  plaintiff,  in  view  of  the  partici- 
pation of  Litchfield  in  the  management  of 
the  case  was  an  adjudication  that  title 
was  not  conveyed  by  the  deed  by  which 
be  was  bound.  Of  the  consideration  spec. 
Ifled  In  the  deed  plaintiff  paid  9388.50 
when  the  purchase  was  made,  and  gave 
his  note  for  the  remainder,  with  interest 
thereon  at  the  rate  of  10  per  cent.-  per  an- 
num. Plaintiff  was  entitled  to  recover 
the  consideration  money  paid,  with  Inter- 
est thereon  at  the  rate  of  6  per  cent,  per 
annumfromthedate  of  payment.  Brandt 
V.  Foster.  6  Iowa,  295.  Tbe  interest  paid 
on  the  note  at  10  per  cent,  per  annum  was 
as  much  a  part  of  the  consideration  for 
tbe  deed  as  was  tbe  money  paid  when  it 
wasdelivered.  Therefore  plaintiff  was  en- 
titled to  recover  the  amount  actually  paid, 
whether  principal  or  interest,  together 
wltb  interest  thereon  at  6  per  ceut.  per  an- 
num from  the  dates  of  payment. 

6.  Other  questions  discussed  by  counsel 
are  disposed  of  by  tbe  conclusions  we 
have  announced,  or  by  recent  decisions  of 
this  court.  We  discover  no  ground  upon 
which  to  reverse  tbe  Judgment  of  the  dis- 
trict court.    It  is  therefore  afilrmed. 


WAoaoNKB  et  al.  v.  Mann  et  a!. 

(Supreme  Court  cf  Iowa.    May  87,  1891.) 
Tax-Titles— Fkauss  or  PuBcaABBR— Limitations. 

1,  C!ode  lovra,  g  903,  limits  actions  to  recover 
laod  sold  for  taxes  tu  Ave  years  Irom  tbe  record- 
ing of  the  tax -deed.  Section  897  provides  that, 
if  ihe  ftBud  of  the  purchaser  shall  be  established, 
"the  sale  and  title  shall  be  void. "  Held,  in  a 
suit  to  quiet  title  brought  by  tbe  holder  of  the 
tax-deed  five  years  after  it  had  been  recorded, 
that  defendant  could  not  attack  tbe  tax-deed  on 
the  ground  that  the  purchaser  at  the  tax-sate  was 
the  agent  of  the  owner  of  the  land,  and  had  in 
his  hands  money  with  which  he  ought  to  have 
paid  the  taxes. 

3.  Nor  can  the  tax-deed  be  assailed  on  the 
ground  that  the  land  was  bid  in  by  the  county 
clerk  in  violation  of  Code  Iowa,  {  886,  providing 
that  sales  of  land  for  taxes  to  any  county  treas- 
urer or  clerk  "shall  be  void. " 

Appeal  from  district  court,  Jackson 
county:  A.  Howat,  Judge. 

Action  In  chancery  to  quiet  tbe  title  of 
certain  lands  in  plaintiff.  There  was  a 
decree  granting  the  relief  prayed  for  in  tbe 
petition.    Defendants  appeal. 

Peck  A  House  and  D.  A.  Wynkoop,  for 
appellants.  Ellis  A  McCoy,  Wtlllam  Ura- 
ham,  and  W.  C.  Qregury,  for  appellees. 

Beck,  C.  J.  1.  Under  the  pleadings, 
original  and  amended,  which  need  not  be 
set  out  or  recited,  the  plaintiffs  claim  title 
to  the  land  under  tbe  deeds  and  a  aherllf's 
deed.  The  defendants  claliu  as  heirs  of 
nichard  Mann,  who  died  in  1855.  He  held 
tbe  fee-simple  title  to  the  land,  and  devised 
a  llfe-eetHte  therein  to  his  wife,  Elisa  Mann, 
who.  in  1868  or  1859,  Intermarried  with 
one  Spicer,  and  removed  from  tbe  state, 
and  never  afterwards  returned.  It  is  al- 
leged in  defendant's  answer  and  crosB-biU 
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that  sbe  died  In  1881.  We  discover  no  evi- 
dence  showing  the  date  of  her  death,  Inr- 
tber  than  a  witnesB  for  defendant  testifies 
that  he  first  beard  of  It  in  1888  or  1884. 
Janasry  3, 1863,  a  treasurer's  tax-deed  tor 
the  land  was  executed  to  John  Van  Hum, 
and  recorded  on  the  same  day.  It  is  eze- 
cDted  under  and  pursaant  to  a  tax-sale 
made  December  2, 1861,  to  **  F.  Scarboronsh. 
tor  Jackson  county."  The  deed  recites 
that  the  certificate  of  sale  was  assigned 
by  "F.  Scarboroneb,  clerk  of  the  board  of 
sni)ervi8or8, "  to  Bootb  and  Graham.  No- 
vember 8, 1868,  who  soon  after  assigned  it 
to  Van  Horn.  The  lands  consisted  of  a 
quarter  and  an  eighth  of  asectlon  in  differ- 
ent sections  not  contiguous.  The  tax- 
deed  does  not  show  that  the  land  was 
sold  in  separate  parcels,  nor  the  separate 
price  for  which  each  was  sold.  Three 
other  tax-deeds  for  parts  of  the  land  were 
subsequently  executed  upon  tax-sales  had 
after  the  sale  npon  the  tax -deed  first  re- 
ferred to  was  executed.  These  sales  and 
deeds  needbeno  more  particularly  referred 
to,  as  we  find  the  consideration  thereof  is 
not  necessary  In  order  to  decide  the  case. 
In  1860  one  Sandford  brought  an  action 
in  attachment  against  Eliza  Spicer,  to 
whom  a  life-estate  in  the  lands  had  been 
devised  as  above  recited,  and  caused  her 
interest  to  be  levied  upon.  A  Judgment 
was  recovered  in  the  action,  and  the  lands 
were  sold  in  1860  to  William  Graham,  who 
assigned  the  sheriff's  certificate  to  yan 
Horn,  and  a  sheriff's  deed  was  made  to 
him  for  the  land,  June  6, 1865.  Van  Horn 
conveyed  the  land  by  deed  of  warranty, 
dated  October  2, 1865,  and  filed  the  6th  of 
the  same  month  to  Isabel,  who  by  deed  of 
warranty,  execu ted  in  1868,  conveyed  the 
land  to  John  Bash  and  Dennis  Waggoner, 
the  plaintiff.  Bash  is  under  guardianship, 
and  is  represented  in  the  case  by  his  guard- 
ian, Manderschied.  The  defendants  make 
their  answer  a  cross-bill,  and  pray  that 
the  treasurer's  tax-deeds  be  declared  void, 
or  to  have  been  executed  for  the  use  and 
benefit  of  defendants,  upon  grounds  which 
will  be  stated  hereafter;  that  plaintiffs  be 
required  to  account  to  defendants  for  the 
rents  and  profits  of  the  land;  that  their 
title  be  quieted,  and  that  they  be  allowed 
such  other  and  further  relief  as  equity  re- 
quires. They  allege  that  Van  Horn  was 
Mrs.  Spicer's  agent,  and  bad  abnndance 
of  money  in  htn  hands  to  pay  the  taxes 
for  which  the  land  was  sold,  and  it  was 
bis  duty  to  pay  them ;  and  that  the  tax- 
sales  and  deeds  were  therefore  fraudulent 
and  void.  Other  grounds  of  objection  to 
the  tax-sales  and  deeds  last  made  are  stat- 
ed, but,  as  we  leave  these  sales  and  deeds 
out  of  the  view  we  take  of  the  case,  these 
objections  need  not  be  discusNed.  In  ad- 
dition to  the  objection  just  stated  as  be- 
ing urged  against  all  uf  the  tax-sales  and 
deeds,  the  defendants  insist  that  the  one 
first  made  is  fraudulent,  illegal.  Invalid, 
for  the  reason  that  the  land  was  bid  la  by 
the  clerk  of  the  board  of  superrisors  for 
the  county;  that  the  clerk  was  forbidden 
to  purchase  land  at  tax-sales;  and  the 
county  cannot  acquire  a  tax-title.  It  Is 
alsu  alleged  that  Van  Horn  had  an  ample 
amount  of  money  received  on  account  of 
Mrs.  Spicer  in  bis  hands  when  he  bought 


the  sheritTs  certiflcate  of  the  sale  ot  the 
lands  on  the  Sandford  ]ndgment,  which 
he  should  have  used  in  payment  of  the 
Judgment,  and  that  his  purehaae.  there- 
fore, was  fraudulent.  It  is  shown  that 
the  only  title  acquired  by  Van  Horn  npon 
that  sale  was  the  life-eetnte  of  Mrs.  Spicer. 
By  an  amendment  to  the  cross-bill  d^end- 
ants  allege  she  died  in  1884.  Defendants 
allege  in  this  cross-bill  that  plaintiffs  bad 
actual  notice  of  the  infirmities  and  frauds 
shown  against  plaintiffs'  title.  Tbe  plain- 
tiffs in  their  answer  to  the  cross-bill  deny 
the  allegations  of  frand.  and  of  other  mat- 
ters pleaded  against  the  validity  of  their 
title,  and  plead  the  limitations  of  Code.  J 
902,  providing  that  no  action  for  the  re- 
covery of  the  real  estate  sold  for  the  non- 
payment of  taxes  shall  be  maintained,  un- 
less it  be  brought  within  five  years  after 
the  treasurer's  deed  was  executed  and  re- 
corded. 

2.  The  title  and  interest  acquired  by  Van 
Horn,  through  his  purchase  at  the  aber- 
itf's  sale  under  the  Sandford  Jodsment, 
was  of  a  life-estate,  and  nottdng  more. 
The  life-measaring  duration  of  that  estate 
has  nnded,  and  the  remainder-man  or  the 
reversioner  takes  the  estate,  and  now  holds 
It  as  though  there  had  been  no  life-estate, 
which  now  cuts  no  flgnre  in  the  case,  fur- 
ther than  asconstltoting  a  support  for  the 
allegations  of  fraud  committed  by  Van 
Horn  in  failing  to  pay  the  taxes,  and  in' 
acquiring  a  tax-title  while  he  had  the  life- 
estate.  But  these  charges  of  frand  can 
only  be  made  as  to  the  last  of  those  tax- 
deeds  and  sales.  The  first  was  made  be- 
fore be  purchased  the  sheriff's  certificate  of 
sale  of  the  land.  The  effect  of  the  frand 
upon  the  tax-title  under  the  first  deed  w» 
shall  presently  consider.  We  shall  have 
no  occasion  to  further  consider  the  life- 
estate  at  one  time  held  in  the  land. 

8.  We  come  now  to  the  consideration  of 
the  decisive  point  in  the  case,  which  In- 
volves the  tax-title  acquired  by  Van  Horn 
under  the  tax-sale  of  1861.  The  sale  and 
deed  are  regnlar,  and  it  is  not  claimed  that 
there  was  no  assessment  and  levy  uf  the 
taxes,  or  that  the  taxes  had  been  paid. 
The  proceedings  leading  to  the  sale,  the 
sale  itself, and  tbedeed  arenot  complained 
of;  but  it  is  alleged  tlint  the  sale  and  deed 
are  void  because  of  the  fraud  of  Van  Horn 
in  sulTering  the  land  to  go  to  sale  while  he 
was  Mrs.  Splcer's  agent,  and  had  her 
money  in  his  hands  eafiScient  to  pay  the 
taxes,  and  because  of  the  purchase  of  the 
land  by  the  clerk  of  the  b  oard  ot  supervis- 
ors lor  the  county. 

4.  We  shall  now  consider  the  effect otthe 
alleged  fraud  in  the  acquisition  of  the  tax- 
titles.  Under  the  prior  rulings  of  this 
court,  the  statuto  of  limitations  provided 
by  Code,  §  902,  is  not  arrested  by  reason  of 
fraud  of  this  character.  If  there  isnosalfs 
no  notice  of  the  expiration  of  the  right  to 
redeem,  required  by  Code,  §  894,  no  assess- 
ment or  levy  of  the  tax,  or  the  tax  has 
been  paid,  or  for  any  other  reason  thure 
existed  no  power  or  jurisdiction  tosell  the 
land  for  taxes,  the  sale  is  absolutely  void, 
and  a  tax-deed  may  lie  assailed  on  these 
grounds  after  the  period  of  limitations 
prescribed  by  Code,  §  902.  Case  r.  Albee, 
28  lowu,  277;    Hillyer  v.    Fameman,  6» 
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Iowa,  227,  21  N.  W,  Bep.  678:  Wllaon  v. 
Ruwell,  78  Iowa,  895,  35  N.  W.  Bep.  492; 
Early  v.  Whittlnstaam,48  Iowa,  162;  Nich- 
ols y.  McGlatbery,  Id.  189;  Code,  §  897; 
Patton  T.  Lather,  47  Iowa,  2S6.  Bat  U 
the  tax  proceodlngB,  asBeBsment,  levy  and 
sale  are  Irregular.— voidable  only,— as  in 
the  case  of  sales  ol  two  or  mure  tracts  to- 
gether for  a  (cross  sum,  the  tailnretomake 
entry  of  the  delinquency  ol  prior  years 
and  the  lllte,  or  In  anT  case  there  existed 
the  Jnrisdlctlon  or  power  to  sell,  which 
was  irregularly  or  defectively  exercised, 
the  limitations  of  section  902  can  be  plead- 
ed. Thomas  v.  Stickle,  32  Iowa,  71; 
Peirce  v.  Weare,  41  Iowa,  378;  Bullis  v. 
Marsh,  56  Iowa,  747,  2  N.  W.  Rep.  578  and 
6  N.  W.  Rep.  117;  Griffln  v.  Bruce,  73  Iowa, 
126,  34  N.*W.  Rep.  773;  Monk  t.  Corbln,  58 
Iowa,  603, 12  N.  W.  Bep.  571. 

6.  It  may  be  assumed  that  the  fraudu- 
lent acts  complained  of  by  defendants  in 
the  cross- bill  are  established  by  the  evi- 
dence that  Van  Horn  was  the  agent  of 
Mrs.  Splcer,  and  did  bare  her  money  in  his 
hands  at  the  time  of  the  acquistion  of  the 
tax-title  sufficient  to  pay  the  taxes,  and  in 
other  respects  acted  fraudulently,  all  of 
which  was  known  to  plaintilfs.  Code,  § 
897,  declares  that,  if  fraud  uf  the  purchaser 
be  established,  "  the  sale  and  title  shall  be 
void."  But  the  word  "  void,"  in  this  con- 
nection, has  been  construed  by  the  court 
to  mean  "voidable;"  and  therefore  the 
fraud  of  the  purchaser  will  not  take  the 
case  out  of  the  operation  of  the  llmita-. 
tions  prescribed  in  Code,  }  902.  Van 
Sbaack  v.  Bobbins,  86  Iowa,  201;  Ellis 
V.  Peck,  45  Iowa,  112. 

6.  It  is  insisted  that  the  first  tax-sale 
and  deed,  which  we  bold  supports  plain- 
tiff's claim  of  title,  are  void,  under  Code,  § 
885,  (Revision,  §775,)  which  declares  that 
sales  of  land  for  taxes  to  any  county  treas- 
urer or  auditor  (clerk,  under  Revision,  8 
775,  in  fores  when  the  sale  was  made) 
"shall  be  void."  The  word, in  the  connec- 
tion in  which  it  is  here  used,  has  the  same 
force  and  meaning  given  to  it  in  Van 
Sbaack  v.  Robbins,  supra.  This  is  so 
held  In  Ellis  v.  Peck,  45  Iowa,  112.  See 
Truesdell  v.  Green,  57  Iowa,  215, 10  N.  W. 
Bep.  6.S0,  applying  Ellis  v.  Peck.  Hender- 
son V.  Oliver,  28'  Iowa,  20,  cited  by  defend- 
ants'counsel,  does  not  bold  that  a  sale  for- 
bidden by  Code,  i  885,  (Bevision,  §  775,)  is 
absolutely  void,  but  rather  supports  the 
views  we  have  Just  stated.  But,  indeed, 
we  are  not  prepared  to  hold  that,  under 
the  statute  just  cited,  a  clerk  or  auditor  of 
a  county  may  not,  for  a  proper  purpose, 
not  connected  with  his  own  Interests,  but 
to  protect  the  interest  ol  the  county,  pur- 
chase land  at  a  tax-sale.  If  the  county, 
to  protect  a  title  to  land,  or  to  enforce  a 
claim  thereon,  or  lor  any  other  proper 
purpose,  acquire  a  tax-title  to  the  land, 
undoubtedly  it  possesses  the  power  and 
rlKht  to  do  so,  through  its  clerk  or  other 
officer  or  trustee.  See  Allen  t.  Cerro  Gor- 
do Co.,  84  Iowa,  54;  PageCo.  v. Emigrant 
Co.,  41  Iowa.  ll5.  The  doctrines  above 
stated,  which  are  well  established  by  the 
decisions  of  this  court,  lead  to  the  conclu- 
sion that  deiendants'  action,  asHalling  the 
validity  of  the  tax  siUe  and  deed  Hrst  ac- 
quired, and  considered  lu  this  opinion,  is 


barred  by  the  limitations  prescribed  by 
Code,  §  902,  and  that  the  district  court 
rightly  dismissed  defendants'  cross-bill, 
and  granted  the  relief  prayed  for  In  plain- 
tiffs' petition.  The  decree  of  the  court  be- 
low is  therefore  affirmed. 


Cabs  County  Bank  v.  Weber  et  ux. 
{Supreme  Cowrt  cf  Ivwa.    May  28,  1801.) 

W£t4T  CoHSTITnTEB  HoiUSTBAS. 

1.  A  building  was  used  by  a  debtor  as  a  res- 
ideaoe  for  his  family  and  as  an  hotel.  The  en- 
trance was  through  a  room  used  as  an  office. 
Conneoting  with  this,  on  the  ground  floor,  were 
the  dining-room  and  kitchen  and  the  sitting- 
room  aad  the  bedrooms  of  the  family.  One  room 
on  this  floor  was  used  as  a  bedroom  for  guests, 
and  also  by  the  family  in  passing  from  their 
rooms  to  the  office  and  dining-room.  On  the  seo- 
ond  floor  were  bedrooms  for  guests,  access  to 

ghich  was  by  a  staircase  from  the  office.    Held, 
at  the  whole  bollding  was  exempt  as  a  home- 
stead. 

2.  A  separate  building  on  the  same  lots,  rent- 
ed as  a  business  room  and  a  stable,  used  in  car- 
ryiog  on  the  hotel  business,  are  not  exempNt. 

Appeal  from  district  court,  Cass  coun- 
ty :  H.  E.  Deemeb,  Judge. 

The  defendants,  George  and  L.  A.  Web- 
er, are  husband  aud  wife.  George  Web- 
er is  a  Judgment  debtor  to  the  plaintiff 
bank.  In  1885  George  Weber  conveyed  to 
his  wife  80  acres  of  land  and  four  lots  in 
the  city  of  Atlantic,  and  this  action  Is  to 
set  aside  the  conveyance  as  in  fraud  of  the 
plaintiff's  rights  as  a  Judgment  creditor. 
The  iflsues  involve  the  bonn  Sdea  of  the 
transfer,  and  also  the  homestead  charac- 
ter of  the  lots  in  the  city  of  Atlantic.  The 
district  court  made  the  following  finding 
of  fact  and  judgment  entry :  "  (1)  That  on 
the  20th  day  of  November,  1886,  the  plain- 
tiff recovered  a  judgment  againstone  Wm 
KreaoAr  and  the  defendant  Geo.  Weber 
for  the  sum  of  f  619.72,  and  ten  per  cent. 
Interest  from  the  date  thereof,  and  the  fur- 
ther sum  ol  $49.09  costs,  with  six  percent, 
interest  from  the  date  thereof.  (2)  That 
said  judgment  Is  the  property  of  the  plain- 
tiff, and  wholly  unsatisfied  and  unpaid, 
and  that  W.  H.  Kreamer  is  wholly  insolv- 
ent, and  has  no  property  from  w|)ich  said 
judgment  can  be  made.  (3)  That  defend- 
ant George  Weber  has  no  property  in  his 
own  name  from  which  said  Judgment  can 
be  realized.  (4)  That  on  April  15,  1885, 
the  defendant  Geo.  Weber  made  and  deliv- 
ered to  the  defendant  fj.  A.  Weber,  his  wife, 
a  deed  of  conveyance  for  the  following  de- 
scribed real  estate,  to- wit:  Lots  9,  10, 
11, and  12.  in  block  14,  in  the  city  of  Atlan- 
tic, Cass  cotftity.  Iowa;  and  the  north  half 
of  the  north-east  quarter  of  section  12, 
township  75  north,  of  range  35  west,  6th 
P.  M.,  Cass  county,  lowd,  being  the  prop- 
erty tbeu  owned  by  the  defendant  Geo. 
Weber.  (5)  That  said  deed  was  made 
without  consideration,  and  for  the  pur- 
pose of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  defendant  Geo.  Weber. 
(6)  That  part  of  the  building  on  lot  12, 
block  14,  Atlantic,  Iowa,  is  occupied  by 
the  defendant  L.  A.  Weber  as  a  homestead 
for  herself  and  family,  and  -was  so  occu- 
pied prior  to  the  contracting  of  the  debt 
herein.  It  Is  therefore  ordered,  adjudged, 
aud  decreed  by  the  court  that  the  deed  of 
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conveyance  from  the  defendant  Qeo.  Web- 
er to  the  defendant  L.  A.  Weber,  bte  wife, 
conveying  the  above-described  real  estate, 
and  recorded  in  Boob  79,  on  page  426,  of 
the  Records  of  Cass  county,  Iowa,  be  held 
for  naught,  as  concerns  this  plaintiff,  and 
that  the  lien  of  this  plaintiff's  Judgment  to 
declared  prior  and  paramount  to  any  lien 
or  Interest  the  defendants  George  or  L. 
A.Weber  may  hare  in  the  premises,  ex- 
cept their  right  of  homestead  in  and  to 
part  of  the  ballding  situated  onlotalland 
12,  block  14,  Atlantic,  Iowa;  that  plain- 
tiff's Judgment  Is  hereby  declared  and  es- 
tablished as  a  lien  from  the  date  thereof, 
November  20, 1886,  upon  the  foUow^g  de- 
wrlbed  real  estate,  as  prayed  in  plaintiff's 
petition,  to-wit:  The  north  half  of  the 
north-east  quarter  of  section  12,  In  town- 
ship 75  north,  of  range  86  west,  6th  P.  M. 
Cass  county,  Iowa ;  and  apon  the  uppei 
story  and  the  front  room  down-stairs, 
and  the  collar  thereunder,  of  the  brick 
building  sltnated  on  lot  12,  In  block  14,  In 
Atlantic,  Iowa;  and  also  the  upper  story 
and  the  east  room  on  the  ground  floor  of 
the  frame  building  Joining  the  brick  on 
the  west,  situated  on  the  same  lot  and 
block;  and  also  all  the  ground  covered 
by  the  frame  business  house  and  stables, 
being  the  west  end  of  lots  10, 11,  and  12, 
and  all  of  lot  9,  all  in  block  14,  Atlantic, 
Iowa."  The  defendants  appeal. 

L.  L.  De  La.no  and  Willnrd  A  WWard, 
for  appellants.  Temple  &  Pbelps  and  Cf, 
F.  Loofburnjw,  for  appellee. 

Obanggr,  J.  1.  This  case,  as  to  Its  facta 
In  detail,  is  like  many  another,  where  a 
wife  has  money  in  her  own  right  which 
she  gives  to  her  husband  for  general  upe, 
without  any  agreement  or  expectation 
that  it  is  a  loan,  or  creates  any  obliga- 
tion for  payment,  until,  in  later  years, 
when,  through  the  viclBSltudes  of  fortune, 
the  transaction  Is  made  a  weans  of  pro- 
tecting her  husband's  pro[>erty  against 
his  creditors.  From  the  evidence,  though 
quite  conflicting  in  many  respects,  the  dis- 
trict court  found  thatthe  conveyance  was 
without  consideration,  and  for  the  pur- 
pose of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  George  Weber;  and, 
after  considering  the  evidence,  we  concur 
in  its  conclusion. 

2.  The  more  dlfflcolt  question  in  the  case 
is  that  of  homestead  exemption.  The 
property  claimed  as  a  homestead  is  that 
in  the  city  of  Atlantic,  lots  9, 10,  11,  and 
12.  These  lots  have  each  a  frontage  of  26 
feet  and  a  depth  of  140  feet. ,  On  lot  12 
there  was  originally  built  a  brick  build- 
ing, with  the  first  floor  designed  for  a 
business  room  and  living  rooms  above. 
The  property  was  afterwards  sold  to 
Dlerkson  &  Hansen,  who  converted  It  Into 
an  hotel  known  as  the  "Farmers'  Home.  " 
The  first  story  v  as  made  into  two  rooms, 
the  first  being  used  as  an  office  and  bar- 
room, and  the  other  as  a  dining-room. 
This  building  is  50  feet  In  length  by  22  feet 
in  width.  The  second  story  Is  reached 
b.v  a  stairway  from  the  front  room  or 
oflSce.  Underneath  is  a  cellar,  access  to 
which  is  by  a  stairway  from  the  dining- 
room.  North,  and.  as  we  understand,  on 
the  side,  of  thin  brick  building,  was  built  a 


frame  addition,  with  klt:hen  and  bed- 
room. Additions  were  also  made  to  the 
brick  of  frame  structures,  in  which  were  a 
sitting-room  and  bedroom  on  the  ground 
floor,  and  bedrooms  above.  Between  the 
sitting-room  and  the  dining-room  was  a 
wash-room,  through  which  access  was 
had  from  the  brick  parttu  the  bedroom, 
and  through  the  wash-room  and  bedroom 
to  the  sitting-room,  the  sleeping -rooms  in 
this  part  being  over  the  sitting-room.  It 
thus  appears  thatthe  district  court  found 
that  the  parts  of  the  building  not  occu- 
pied as  a  homestead  are,  of  the  brick  part, 
the  upper  rooms,  and  the  front  room  be- 
low, used  as  the  office,  and  the  cellar  be- 
neath ;  also  the  bedroom  east  of  and  be- 
tween the  sitting-room  and  wash-room 
In  the  frame  part,  as  by  its  decree 
the  plaintiff's  Judgment  is  made  a  lien 
thereon.  We  regret  that  the  condition  of 
the  record  leaves  some  uncertainty  aa  to 
these  particular  facts.  We  hare  endeav-' 
ored,  however,  to  be  precise  in  onr  find- 
ings. On  the  rear  end  of  lots  10, 11,  and 
12,  and  on  lot  9,  there  were  erected  some 
stables  for  the  use  of  the  hotel,  and  after 
Weber  purchased  the  premises  he  built  on 
the  lots  at  the  rear  end  a  frame  business 
bouse.  The  stabling  was  used  by  the  de- 
fendants for  the  purpose  of  carrying  on 
their  business  of  hotel  keeping,  and  neither 
that  nor  the  frame  business  house  was 
nsed  as  a  part  of  the  homestead,  and  the 
district  court  thus  found. 

Our  findings  of  fact  as  to  the  homestead 
occupation  do  not  exactly  accord  with 
those  of  the  district  court!  That  the  de- 
fendants bad  a  homestead  In  the  premises 
la  nut  questioned.  Hence  we  are  not  to 
inquire  whether  or  not  there  is  a  home- 
stead, but,  conceding  one,  we  inquire  after 
its  extent.  In  Rhodes  v.  McCormack,  4 
Iowa.  368.  it  is  said:  "When  an  execntlun 
defendant  shall  use  a  particular  building 
as  a  home,  the  whole  of  such  building,  in 
cases  of  controversy  and  disagreement, 
will  be  presumed  to  constitute  and  be  a 
part  of  the  homestead  until  it  is  shown  by 
the  party  adversely  interested  that  some 
specific  portion  is  not  of  the  homestead 
character,  and  therefore  not  exempt. "  Aa 
to  the  office  room,  the  bedroom,  and  the 
cellar  we  have  no  difficulty  in  reaching  a 
conclusion  that  they  are  not  brought 
within  the  rule.  The  most  that  can  be 
said  is  that  there  is  shown  to  be,  to  some 
extent,  a  Joint  occupancy  of  them  for 
homestead  and  hotel  purposes.  Of  the 
bedroom  It  is  true  that  it  was  used  as  a 
sleeping-room  for  guests  of  the  hotel,  bnt 
at  the  same  time  It  was  used  by  the  family 
as  a  passage-way  from  the  dining-room 
to  the  sitting-room,  both  of  which  were 
found  tobeparts  of  the  homestead.  Now, 
let  us  suppose  the  bedroom  had  not  been 
used  for  a  sleeping-room  by  any  person, 
but  merely  a  roura  through  which  the 
family  passed  to  the  sitting-room  from 
other  parts  of  the  house.  We  do  not 
think  that  state  of  facts  would  Justify  a 
finding  that  it  was  not  used  as  a  part  of 
the  homestead,  nor  do  we  think  the  mere 
tact  of  its  use  by  guests  of  the  hotel, 
while  at  the  same  time  used  for  the  other 
purpose,  would  divest  it  of  its  character 
as  a  part  of  the  homestead.    Now,  the 
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Iront  or  ufSce  room  was  osed  as  an  ofBce 
and  bar-room,  but  it  waa  at  tbe  same 
time  U8ed  by  the  family.  It  was  a  means 
of  Ingrem  and  egress  from  tbe  street.  It 
was  a  front  room,  back  of  wbicb  was  the 
dining-room,  and  still  back  the  wash- 
room, bedroom,  and  sitting-room.  These 
rooms  were  all  de\'oted  to  the  same  pur- 
pose. At  least,  It  does  not  appear  that 
they  were  not,  and  we  assume  facts,  n«t 
otherwise  established,  in  harmony  with 
the  homestead  right.  It  is  not  as  if  it  was 
shown  that  one  story  of  the  building  was 
used  OB  a  store  or  shop,  or  leased  and  oc- 
cupied by  a  stranger,  which  use  would  in- 
dicate of  itself  a  disuse  by  the  family.  The 
entertainment  of  hotel  guests  and  of 
boarders  is  often  in  a  manner  to  be  con- 
sistent with  an  occupation  at  the  same 
time  by  tbe  family  of  the  apartments  as  a 
part  of  the  home.  Such  entertainment 
would,  it  Is  true,  often,  if  not  generally, 
be  a  limitation  upon  the  use  by  the  family 
of  certain  apartments,  but  not  to  tbe  ex- 
tent of  exclusion.  If  the  office  room  had 
not  been  thus  used,  but  had  been  a  room 
Into  which  the  family  occasionally  went, 
and  through  which  it  passed  from  the 
other  apartments  to  and  from  tbe  street, 
we  do  not  understand  that  it  would,  from 
SQCh  a  state  of  tacts,  be  so  divested  of  a 
homestead  character  as  to  be  liable  to  ex- 
ecution. Neither  will  the  fact  that  it  is  so 
used  in  connection  with  another  use  have 
such  an  effect.  Tbe  same  is  true  of  the 
cellar.  It  was  used  tor  hotel  purposes, 
but  also  for  tbe  family.  The  business  of 
the  hotel  and  the  support  of  the  family  as 
to  work  and  supplies,  as  well  as  occupa- 
tion, were  so  mingled  naturally  that  it  is 
a  task  of  much  difficulty  to  show  separate 
occupations  or  use,  and  the  burden  of  do- 
ing so  is  with  the  plaintiff.  Tbe  upper 
story  of  the  brick  building  is  divided  into 
five  sleeping-rooms,  and  these  the  record 
shows  were  used  exclusively  for  the  guests 
of  the  hotel,  and  not  by  the  family  for 
homestead  purposes;  that  is,  they  are  a 
part  of  the  homestead  building,  but  not 
particularly  occupied  by  the  family.  The 
legal  problem  In  this  respect.  In  the  light 
ot  authority,  is  somewhat  difficult.  Fol- 
lowing the  rule  ot  Rhodes  v.  McCormack, 
supra;  Mayfleld  ▼.  Maasden,  69  Iowa,  617, 
13  N.  W.  Rep.  662:  and  Johnson  v.  Moser, 
66  Iowa,  636,  24  N.17.Rep.82,— that  apart- 
ments ot  the  homestead  building,  not  oc- 
cupied assnch,  are  liable  to  execution, — and 
we  should  find  for  the  plaintiff;  and  under 
these  authorities  our  duty  would  be  clear 
but  for  the  fact  that  In  this  case  the  only 
means  of  access  to  these  rooms  is  through 
the  office  room,  which  we  hold  to  l>e  a 
part  ot  the  homestead,  and  we  possess  no 
authority  to  invade  the  homestead  right 
by  continuing  the  present  means  of  access, 
unless  we  extend  what  is'  now  by  many 
regarded  as  a  rule  of  doubtful  merit, — that 
of  partitioning  a  homestead  buildiug  be- 
tween a  debtor  and  his  creditors,  which 
we  are  not  inclined  to  do.  It  would,  of 
course,  be  idle  to  hold  that  a  room  or 
rooms  in  a  building  not  used  by  the  fami- 
ly were  liable  to  execution,  when  the  pur- 
chaser would  have  but  a  barren  right, — tbe 
title  without  a  right  of  occupancy  or  use, 
— and  that,  so  far  as  disclosed  by  the  rec- 


ord, would  be  tbe  sitoation  tn  this  case. 
In  Johnson  v.  Moser,  supra,  the  home- 
stead was  limited  to  the  two  middle  sto- 
ries of  a  four-story  buildiug,  and  a  right 
ot  access  was  given  to  the  fourth  story  by 
hatchways  through tbefloors  of  thehome- 
stead  part,  and  a  hoisting  apparatus  con- 
nectM  with  the  fourth  story.  This  means 
of  access,  it  seems,  was  a  part  of  the  plan 
ot  constructing  the  building,  and  could  be 
continued  without  any  interference  with 
the  occupation  of  the  homestead  part  of 
tbe  building.  It  was,  in  effect,  an  inde- 
pendent means  ot  access,  and  the  hatch- 
way could  never  have  been  regarded  as  a 
part  of  the  homestead.  It  was  therefore 
no  Invasion  of  the  homestead  right.  The 
difference  between  that  case  and  a  right  of 
access  to  these  rooms,  through  tbe  front 
room  below,  Is  too  obvious  to  deserve  no- 
tics.  Such  a  right  would  be  a  serious  im- 
pairment ot  the  homestead  privilege.  For 
reasons  certainly  not  stronger,  in  Wright 
v.  Dltder,  64  Iowa,  620,  7  N.  W.  Rep.  98, 
a  room  used  as  a  store-room  for  the  sale 
of  merchandise  was  distinguished  and  held 
exempt  from  execution.  Its  sale  would 
have  interfered  with  the  use  and  occupa- 
tion of  the  living  rooms  above  and  cellar 
below.  A  similar  thought  is  made  use  ot 
in  Johnson  v.  Moser,  supra,  in  holding 
that  parts  of  the  building  might  be  sold. 
It  is  said:  "Their  sale  will  not  unreason- 
ably Interfere  with  the  nse  ot  tbe  defend- 
ant of  those  portions  ot  the  building 
which  he  occupies  as  a  place  ot  residence. " 
The  same  cannot  be  said  of  this  case,  with 
a  right  of  access  as  it  now  is.  These  con- 
siderations lead  ns  to  the  conclusion  that 
the  entire  building  should  be  treated  as 
exempt  from  execution  under  tbe  home- ' 
stead  law,  and  that  the  decree  of  tbe  dis- 
trict court  should  be  thus  modified. 

3.  A  point  Is  made  In  argument  that  de- 
fendant George  Weber  was  only  surety 
for  one  W.  H.  Kreamer  on  the  uote  on 
which  the  plaintiff's  Judgment  was  ob- 
tained, and  that  plaintiff  has  alleged,  but 
has  not  proven,  the  insolvency  ot  Krea- 
mer. Without  an  intimation  as  to  the 
law  applicable,  we  think  the  fact  Is  other- 
wise. With  an  additional  abstract,  we 
think  the  Insolvency  appears.  Tbe  de- 
cree of  tbe  district  court  is  approved,  ex- 
cept as   to  tbe   modification   suggested. 

Modified  and  affirmed. 


Warnrbold  v.  Grand  Lodge  of  Ancibnt 
Order  of  United  Workmen. 

{Swpreme  Court  of  Iowa.    May  87,  1891.) 
Benevolent  Societies— Rights  or  BENBrioiuuBS. 

1.  In  1882,  there  was  a  schism  in  the  A.  U.  T7. 
W.  ot  Iowa,  and  since  that  time  there  have  been 
'two  granfl  lodges.  Plaintiff's  husband  belongod 
to  a  sabordlnste  lodge  which  adhered  to  the  old 
grand  lodge.  Another  local  lodge  was  organized 
under  the  new  grand  lodge.  Plaintiff's  hnsband 
became  a  member,  and  tliereafter  he  paid  due» 
and  assessments  to  both  lodges.  In  1886,  the  new 
grand  lodge  resolved  that  it  would  not  pay  the 
Beneficiary  certificates  of  any  member  who  was 
afilUated  with  the  "rebel"  grand  lodge,  unless 
such  member  should  sever  all  connection  with  the 
"rebel"  grand  lodge,  and  surrender  his  old  oer- 
tifloate,  and  receive  a  new  one  under  the  seal  of 
"this  lodge. "  Tbe  chraie  requiring  him  to  sever 
his  oonaeotion  with  the  old  lodge  was  omitted 
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^m  a  oopy  of  the  nsolutloii  Mrred  on  plain- 
tiff's husband,  and  he  had  no  knowledge  thereof. 
He  surrendered  his  certificate,  and  obtained  one 
under  the  seal  of  the  new  lodge,  which  required 
him  to  comply  with  all  the  laws,  rules,  ana  reg- 
ulations of  the  order,  and  was  the  only  certificate 
held  by  him  at  his  death.  Held,  that  the  new 
grand  lodge  was  liable  to  plaintiff  as  the  benefl- 
oiary  named  in  the  certificate,  and  it  was  Imma- 
terial that  she  had  already  received  from  the  old 
grand  lodtte  the  full  amountjoalled  for  by  the  cer- 
tificate. Distinguishing  Book  v.  Ancient  Order 
of  United  Workmen,  75  Iowa,  USSi,  89  N.  W.  Bep. 
709. 

2.  For  the  purpose  of  charging  the  plalntitT's 
husband  with  notice  of  the  resolution  It  is  not 
competent  to  show  that,  at  a  meeting  of  his  sub- 
ordinate lodge,  at  whloh  he  was  not  present,  a 
report  of  the  resolution  was  made  by  the  deputy 
to  the  grand  lodge. 

3.  The  oiBcers  of  the  new  lodge  having  re- 
ceived dues  and  assessments  from  toe  plaintiff's 
husband,  with  notice  that  he  had  not  severed  his 
connection  with  the  old  one,  the  new  lodge  is  es- 
topped from  Insisting  on  his  failure  to  do  so  m 
a  ground  of  forfeiture. 

4.  The  plaintiff's  hoslMuid  having  paid  all 
dues  and  assessment*  before  any  forfeiture  was 
declared,  and  the  lodge  having  at  his  death  made 
an  assessment  to  pay  his  beneflciaiy  certificate, 
it  is  estopped  trom  insisting  on  a  forfeiture  by 
reason  of  nis  having  failed  to  pay  dues  and  as- 
sessments within  the  time  limited  by  the  rales  of 
the  order. 

Appeal  from  district  conrt.  Scott  coan- 
ty:  Andrew  Howat,  Judge. 

The  plaintIB  Ih  the  widow  of  Angast 
Warnebolr],  deceased.  She  broneht  this 
salt  to  recover  ol  the  defendant  tbe  avails 
of  a  certain  policy  of  Insurance  or  benefit 
certificate  issued  by  tbe  defendant  to  ber 
late  husband  on  tbe  20tb  day  of  Novem- 
ber, 1886.  Her  said  husband  died  on  the 
'  20tb  day  of  August,  1887.  The  defendant 
claims  that  said  benefit  certificate  is  void, 
and  that  It  was  forfeited  by  reason  of  tbe 
failure  of  the  said  August  Wamebold  to 
comply  with  tbe  rules,  regulations,  and 
orders  required  of  members  of  the  said  or- 
der. There  was  a  trial  by  Jury,  and  a  ver- 
dict and  Judgment  for  tbe  plaintiff.  De- 
fendant appeals. 

Varlsoa  A  Lane,  for  appellant.  BeloM 
&  mrscbl,  for  appellee. 

RoTBROCS,  J  1.  Angnst  Warnebold  be- 
came a  member  of  Germania  Lodge  A.  O. 
t?.  W., at  Davenport,ln  1878.  He  remained 
a  member  of  said  lodge  in  good  standing 
until  bis  death,  and  after  bis  decease  the 
plaintiff  herein  received  the  sum  of  $2,000, 
the  life  insurance  doe  to  the  beneficiary  by 
reason  of  said  memberstaip.  In  tbe  year 
1882  the  grand  lodge  of  said  order  in  this 
state  refused  to  comply  with  certain  re- 
quirements of  an  organisation  called  the 
supreme  lodge,  and  by  reason  of  said  re- 
fusal there  was  a  schism  or  division  of  the 
order  in  this  state.  The  members  who  re- 
fused to  obey  the  reqnirements  of  the  su- 
preme lodg^,  and  those  who  were  in  favor 
of  obeying  Its  mandates,  became  separate 
bodies  or  organisations.  Since  that  time 
there  have  been  two  grand  lodges  in  Iowa, 
and  each  of  them  Is  sustained  by  sepa- 
rate local  lodges.  Oermania  Lodge  in- 
dorsed the  action  of  the  grand  lodge  in  re- 
fusing to  be  controlled  by  the  supreme 
lodge.  After  the  dlvtsion  or  schism,  an- 
-other  local  lodge  was  organised  at  Daven- 


port, called  "Evening  Star  Lodge."  It 
was  composed  of  members  of  the  order 
who  adhered  to  thesupreme  lodge.  Some 
of  the  members  were  in  donbt  as  to  which 
body  they  should  adhere,  and  after  Join- 
ing Evening  Star  Lodge  they  continued  to 
pay  their  assessments  and  dues  to  tbe 
other  body  through  Germania  Lodge. 
These  members  were  called  "double  head- 
ms. "  Warnebold  united  with  Evening 
Star  Lodge  in  1884,  and  on  the  16th  day  ot 
November,  1886.  he  surrendered  bis- benefi- 
ciary certificate  to  tbe  defendant  herein, 
and  a  new  certificate  was  issued  to  htm. 
This  last-named  certificate  was  the  only 
one  held  by  him  at  the  time  of  bis  death. 
After  his  death  tbe  loss  was  reported,  and 
an  assessment  was  made  to  pay  the  same, 
and  said  Warnebold  was  named  therein 
as  entitled  to  all  the  benefits  of  the  order. 
But  payment  was  refused,  and  is  resisted 
In  this  suit  upon  the  alleged  ground  that 
the  plaintiff  has  already  l>een  paid  the  ruU 
amount  to  which  she  Is  entitled  by  the 
other  state  organization.  It  is  con  tended 
that  Wamebold  at  no  time  held  any  life 
Insurance  in  excess  of  S2,000,  and  that, 
as  that  amount  has  been  bald,  there 
can  be  no  further  recovery.  We  are  cited 
to  the  case  of  Bock  v.  Ancient  Order  of 
United  Workmen,  75  Iowa,  4«2,  89  N.  W. 
Rep.  709,  as  sustaining  this  claim.  The 
cases  are  not  parallel.  In  tbe  cited  case 
no  new  contract  was  made  wltb  what  is 
denominated  tbe  loyal  lodge.  There  was 
no  surrender  of  tbe  original  certificate. 
In  the  case  at  bar  a  new  contract  was 
made  with  tbe  defendant,  tbe  loyal  lodge. 
It  is  this  contract  tbe  validity  of  which  Is 
in  controversy  in  this  action.  It  is  wholly 
immaterial  to  the  defendant  what  action 
the  disloyal  grand  lodge  took  in  regard  to 
the  settlement  of  any  claim  which  tbe 
plaintiff  had  against  it.  The  rights  of  the 
parties  to  this  action  must  be  determined 
by  the  certificate  which  it  issued  and  upon 
which  recovery  is  sought,  and  upon  the 
fact  whether  Wamebold,  at  the  time  of 
hlR  death,  had  forfeited  bis  right  to  mem- 
bership in  the  defendant  lodge. 

2.  It  Is  claimed  that,  although  tbe  said 
Warnebold  had  paid  all  assessments  for 
death  losses  up  to  the  time  of  his  death, 
yet  that  he  had  forfeited  his  membership 
in  Evening  Star  Lodge  by  fallnre  to  pay 
certain  dues  to  the  lodge.  It  is  true  that 
certain  dues  were  past  due  at  une  time, 
but  previous  to  his  death  these  arrearages 
were  paid  to  the  satisfaction  of  the  officer 
whose  duty  it  was  to  collect  dues.  No  ac- 
tion was  taken  by  the  lodge  suspending 
Warnebold  from  membership  because  of 
this  delinquency.  So  far  as  tbe  records  of 
the  lodge  disclosed,  he  was  a  member  in 
good  standing  at  the  time  of  his  death. 
But  it  Is  claimed  that  by  falling  to  pay  his 
dues  at  tbe  proper  time,  by  the  constitu- 
tion of  the  order  he  was  suspended  with- 
out any  action  being  taken.  This  Ignores 
all  the  rales  ot  law  applying  to  waiver 
and  estoppel.  The  doctrine  that  there  Is 
something  so  binding  and  sacred  in  a  con- 
tract of  insurance  that  waiver  and  estop- 
pel can  have  no  application  to  them  has 
long  since  been  exploded.  We  need  not 
cite  authority  upon- this  point.  It  Is  too 
well  tmderstood  to  be  now  questioned. 
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When  the  defendant  and  Ita  aabordinnte 
local  lodge  received  Wamobold's  money, 
and  adjadged  that  he  was  In  good  Btand- 
inti  when  be  died,  it  la  not  a  matter  of 
macb  conaequence  what  may  be  the  lawa 
or  rules  or  rvgulations  of  the  order.  If 
any  coart  were  to  bold  that  In  any  ordi- 
nary contract  anch  acta  did  not  constitute 
a  waiver  ol  all  delinqoenciea,  it  would  be 
an  adjudication  which  would  command 
the  respect  of  no  one,  and  there  la  no  rea- 
aon  why  a  contract  of  Inanrance  should, 
be  conatrned  differently  from  any  other 
contract. 

3.  It  ia  further  claimed  tbat  the  aaid 
Wamebold  had  forfeited  bia  right  to  mem- 
bership by  continuing  hia  connection  with 
the  dialoyal  grand  lodge.    When  he  anr- 
rendered  bia  certificate  and  entered  Into 
the  new   contract    with    defendant,  and 
took  the  certificate  upon  which  thia  ac- 
tion ia  founded,  he  continued  bia  member- 
ship In   the   disloyal   lodge.    There  was 
nothing  in  the  new  certificate  which  in 
terms  prohibited  him  from  retaining  hia 
memberahip  in  the  disloyal  lodge.     But 
the  certificate reqnired  the  member  to  com- 
ply with  all  the  laws,  rules,  and  require- 
menta  of  tife  order.    It  appeara  that  in 
February,  1886,  the  defendant  grand  lodge 
passed  a  resolution,  of  which  the  toUow- 
lnf(  is  a  copy :    "  Resolved,  that  this  grand 
lodge  will  not  pay  the  beneficiary  named 
In  the  beneficiary  certificate  of  any  mem- 
ber of  this  Jurisdictinn    who  is  affiliating 
with  or  paying  aaaesamenta  or  dues  to  the 
rebel  grand  lodge  of  the  Ancient  Order  of 
United   Workmen,  or  to   a  aabordinate 
lodge  that  holds  allegiance  to  aaid  rebel 
fcrand   lodge,  unless  anch  member  ahall 
sever  all  connection  with  anch  rebel  grand 
lodge,  and  anrrender  his  old  benefliriary 
certificate  to  thia  grand  lodge,  and  receive 
a  reissned  beneficiary  certificate  under  the 
aeal  of  thia  grand  lodge;  such   relasned 
certificate  tu  bear  the  aame  number  as  the 
old  surrendered  certificate."    A   copy  of 
this  reaolntlon  waa  aerved  on  Wamebold 
and   others  by  order  of  the  grand  master 
workman.    This  service  was  made  on  the 
24th  day  of  August,  1886.    The  resolution 
served  on  Wamebold  did  not  contain  the 
words   "unlesa  such  member  shall  sever 
all    connection    with     such    rebel   grand 
lodge. "    It  therefore  did  not  prohibit  con- 
tinned  connection   with  the  rebel  grand 
lodge,  and  the  only  requirement  was  that 
ttie   benefit  certificate  ahonld  be   surren- 
dered  and  a  new  one  iaaued.    This  copy 
was  kept  and  retained  by  the  said  Wame- 
bold, and  was  found  among  his  papers 
after  bia  death.    It  waa,  ao  far  as   ap- 
peared to  bim,  the  resolution  adopted  by 
the  srand  lodge,  and  .upon  which  be  had 
the  right  to  rely.    The  court  aubmitted  to 
the  jury  two  apeclal interrogatories  aa  fol- 
loTva:    "Did  Angnat   Wamebold,  at   the 
time  he  surrendered  the  old  certificate  and 
received    the  one  aned    npon,  know    the 
terms  of  the  resolution  passed  by  the  so- 
called  'Iioyal  Grand  Lodge'  on  February 
4,   1886,  and  that  aaid  reeolution  by  ita 
terms  reqnired  that  members  adhering  to 
eald    'Luyal  Grand  Lodge'  ahould  aever 
all   cdnnectiona  with  the  ao-called  'Rebel 


Grand  Lodge,'  notwithatanding  tbat  the 
copy  of  said  resolution  previously  served 
on  bim  omitted  said  requirement?"  The 
]nry  answered  this  interrogatory  in  the 
negative.  It  ia  claimed  that  this  finding 
of  the  jury  was  not  authorized  by  the  evi- 
dence. All  of  the  evidence  tending  to 
show  tbat  Wamebold  bad  such  knowl- 
edge consists  of  converaatiouB  had  with 
him  by  others,  much  of  which  ia  of  a  loose 
and  random  character,  and  by  an  oral  ad- 
mlHBlon  made  by  him  that  he  bad  such 
knowledge.  In  our  opinion,  it  canuut  be 
aaid  tbat  the  finding  is  not  fairly  support- 
ed by  the  evidence.  We  place  great  reli- 
ance npon  the  resolution  served  upon  bim, 
npon  which,  as  we  have  said,  be  had  the 
right  to  rely. 

4.  Another  interrogatory  aubmitted  to 
the  Jury  was  as  follows:  "Did  any  of 
the  offlcera  of  the  Evening  Star  Lodge, 
after  aaid  Wamebold  received  the  certlfl- 
cate'served  upon  him,  and  before  bis  death, 
know  that  said  Wamebold  wasaffillatlng 
with  and  was  a  member  of  Oermania 
Lodge?"  This  interrogatory  was  an- 
swered in  the  afiirmatlve.  It  la  claimed 
that  tills  finding  ia  without  support  in 
the  evidence,  we  do  not  regard  this  ob- 
jection as  well  founded.  We  have  exam- 
ined the  evidence  with  care,  and  it  is  suf- 
ficient to  give  our  conclusion. 

6.  The  court  austained  objectiona  to  the 
testimony  of  one  Camp,  who  was  a  dele- 
gate from  Evening  Star  Lodge  to  the 
grand  lodge  at  the  time  the  resolution  in 
question  was  adopted,  in  which  It  was 
sought  to  show  that  said  Camp  made  a 
verbal  report  of  said  resolution  at  a  meet- 
ing of  Evening  Star  Lodge.  This  ruling 
of  the  conrt  ia  complained  of  by  defend- 
ant. It  waa  correct.  The  evidence  ahowa 
that  Wamebold  was  not  present  at  thia 
meeting,  and  the  offered  evidence  would 
not  tend  to  show  notice  to  him  tbat  such 
a  resolution  was  adopted. 

6.  There  are  objections  and  exceptions 
to  aome  of  the  instructions  given  by  the 
conrt  to  the  jury.  These  instructions  are 
to  the  effect  tbat,  in  order  to  find  that 
Wamebold  was  bound  by  said  resolution, 
it  must  be  fonnd  that  be  knew  and  believed 
tbat  he  waa  thereby  precluded  from  any 
affiliation  with  the  rebel  lodge.  We  think, 
in  view  of  the  evidence  relied  upon  to 
show  such  knowledge,  the  instructions 
were  not  erroneons.  Aa  we  have  aaid,  the 
evidence  on  that  queation  conalsted  large- 
ly In  loose  and  random  converaationa  aa 
to  what  said  resolution  really  waa.  Tt  ia 
nnneceaaary  to  prolong  thia  opinion. 
Finding  as  we  do,  that  the  answers  of 
the  jury  to  the  special  interrogatories  are 
supported  by  the  evidence,  it  follows  that 
the  defendant,  by  the  knowledge  of  the 
offlcera  of  the  subordinate  lodge,  knew 
that  Wamebold  maintained  bis  relations 
with  the  rebel  lodge,  and  made  no  objec- 
tions thereto,  waived  any  right  to  raise 
that  question,  and,  if  Wamebold,  in  re- 
maining a  'member  of  the  rebel  lodge,  did 
ao  without  knowing  tbat  he  waa  violat- 
ing bia  contract  with  the  defendant,  the 
defense  founded  upon  aaid  resolution  r^n- 
not  avail  the  defendant.    AlBrmed. 
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First  Nat.  Bank  or  Obundt  Cbntkb  ▼. 

MOOBE. 

(Supreme  Cawrt  of  Iowa.    Jnne  1,  1891.) 

RsrEBEE'S  F:lIDIIf08 — CoUBTSnOTION  OF  —  TJsoiiT 
— FOKPEITUKB — ^RbOOVERT  BY  CoONTBK-Cl^IIC. 

1.  In  an  action  by  a  bank  on  two  notes  giren 
to  It  by  defendant  for  overdrafts  it  appeared  that 
be  had  a  partner  In  the  business  of  buying  and 
Belling  hogs,  be  providing  the  capital  and  the 
partner  doing  the  worlc.  He  claimed  that  the 
overdrafts  were  caused  b/  checks  dravim  In  his 
name  by  bis  partner  without  authority.  The 
referee,  in  a  preliminary  statement,  set  forth 
that  either  by  "negligent  silence  or  by  consent" 
defendant  allowed  bis  partner  to  do  that  which 
he  "is  not  now  la  a  position  to  object  to;"  and 
found  that  such  pcurtner  "had  authority  to  draw 
the  money. "  Kstoppel  was  not  pleaded.  £Fek2, 
that  this  was  a  flndtng  that  defendant  had  given 
authority  to  draw  the  checks,  and  not  a  finding 
that  he  was  estopped. 

2.  Where  plaintiff  charged  1  per  cent,  per 
month  on  overdrafts,  and  defendant  gave  notes 
for  the  debit  balance,  to  run  at  10  per  cent,  per 
annum,  not  knowicg  of  the  charge  of  interest  on 
the  overdrafts,  there  is  not  such  a  usurious  con- 
tract running  in  the  notes  as  to  declare  a  forfeit- 
ure under  the  Iowa  laws. 

8.  Under  Be  v.  Bt  T7.  B.  SS  6197,  6198,  pre- 
scribing the  forfeiture  of  double  intereston  usuri- 
ous contracts,  defendant  cannot  recover  the  for- 
feiture by  way  ot  a  counter-claim,  but  only  in  a 
separate  action. 

Appeal  from  district  coart,  Gmndr 
county;  C.  P.  Couch,  .Tudge. 

Action  on  two  proinissot?  iiot«B.  Judg- 
ment for  plaintiff,  and  defendant  appealed. 

M.  D.  Swift  and  Cummins  A  Wright,  for 
appellant.  Rea,  &  UajraaaA  Boles, Hasted 
&  Boles,  tor  appellee. 

Obanobb,  J.  Tbeexecatlon  of  tbe  notes 
is  admitted  by  tbe  answer.  The  defend- 
ant and  one.McWbarton  were  partners  in 
baying  and  selling  hogs,  and  in  tbe  con- 
duct of  sucb  business  a  larg^e  amount  of 
money  was  obtained  from  the  plaintiff 
bank.  By  the  partnership  agreement  de- 
fendant was  to  furnish  tbe  money,  and 
Mc  Wharton  was  to  perform  the  labor  of 
buying  and  selling.  The  notes  in  suit,  ag- 
gregating f 2,500,  were  given  before  the 
settlement  of  tbe  bank-accouut,  and  to 
change  tbe  debit  from  a  book-account  to 
bills  receivable;  and  it  Is  claimed  by  ap- 

gellant  that  bis  deposits  exceed  tbe  amount 
e  drew  from  the  bank  in  tbe  sum  of  f  5,- 
913.72,  and,  as  we  understand,  tbat  Mc- 
Wbarton,  without  authority  from  defend- 
ant, used  bis  name  to  checks  which  were 
paid  by  the  bank,  and  that  it  was  by  this 
means  that  his  debit  exceeded  his  credit 
account  with  the  plaintiff,  and  that 
in  reality  at  the  time  the  notes  were 
made  plaintiff  was  owing  him  the  $5,- 
913.72.  The  case  was  by  consent  ot  tbe 
parties  given  to  Hon.  J.  H.  Bradley  as  a 
referee,  who  fonnd  the  tacts  on  tbis  branch 
of  the  case  in  favor  ot  tbe  plaintiff.  It  is 
insisted  to  us  that  under  the  evidence  as  a 
matter  of  law  tbe  finding  should  be  for 
the  defendant.  We  think  not.  There  are 
many  tacts  and  circamstances'  besides  the 
testimony  quoted  by  appellant  to  be  con- 
sidered in  finding  the  tact,  and  sufficient 
to  present  sucb  a  conflict  that  the  finding 
of  the  referee,  having  the  force  ot  the  ver- 
dict of  a  Jury,  is  conclusive  of  the  question 
on  appeal. 


Appellant  urges  that  the  tvtereein  hit 
finding  ot  tact  has  found  that  the  defend- 
ant is  estopped  to  dispute  tbe  authorit; 
of  Mc  Wharton  to  draw  the  money,  wbn 
there  is  no  estoppel  pleaded :  and  tbat.be. 
cause  of  such  finding,  there  is  error    Tbt 
report  ot  the  referee  is  made  up  uf  bis  flnd- 
ing  of  fact  and  law,  and  also  coDtsioi 
comments  and  reasons  tor  bisconclaiiioiit. 
The  part  of  the  report  showing   the  find- 
ing complained  ot  is  as  follows :   ''Tbed^ 
tendant  knewot  the  drawing  of  the  Thom- 
as cbecks.    Had  he  given  the  matter  anr 
attention  he  might  have  known  ot  man; 
others  like  them.     He  lived   within  fire 
miles  ot  the  bank,  where  forty  thnnsaad 
dollars  was  paid  out  tor  him  to  Home  on«; 
also  lived  nearer   to   the   express  office, 
where  money  was  often  sent  for  him;  and 
he    must  have  supposed  some  one  wu 
drawing  against    shipments.      He  knew 
McW.was  making  shipments,  and  ezp«t- 
ed  to  profit  by  his  agency.    I  adi  of  the 
opinion  tbat  either  by  negligent  silence  or 
by  consent  he  was  allowing  McW.  tu  do 
that  which  he  Is  not  now  In  a  position  to 
object  to ;  and,  while  there  is  no  plea  ul 
estoppel,  I  think  the  evidence  Jastiflratlw 
finding    which  I   now    mukb.      Finding: 
That  MeWharton  bad  authority  to  draw 
the  money  so  as  to  bind  the  defendant  lor 
its  payment."    Appellant  qnotes  thn  part 
where  the  r^ree  says :  "I  am  ot  tbe  opin- 
ion that  either  by  negligent  silence  or  b.T 
consent, "  etc.,  and  concludes   ttaerdroui 
tbat  estoppel  was  found.    If  tbe  finding 
was  based  alone  on  the  fact  of  "  negllgeoi 
silence,"  Its    effect  wonld   be    to    estop, 
tboDgb  not  In  terms  expressed;  bnt  the 
expression  of  opinion  is  "either  by  negli- 
gent silence  or  by  consent."    If  the  find- 
ing Is  based  on  consent,  the  effect  woald 
not  be  estoppel.    Independent  of  tbe  lan- 
guage ot  tbe  finding,  it  is  as  fair  to  assume 
tbe  latter  as  the  former.    It  appears  tbat 
tbe  referee  had  in  mind  that  there  was  no 
plea  ot  estoppel,  and  we  think  it  fair  toa«- 
sume  that  he  used  the  language  to  indicate 
a  bar  to  sucb  a  finding,  althongfa  there  ii 
some  obscurity  when  all  the  language  i: 
considnred.    Tbe  "finding"  is  "tbat  M^ 
Wharton  had  authority  to  draw  tbe  mon- 
ey, "  which  is  not  the  usual  nor  technical 
method  of  expressing  an  estoppel   wbeiej 
it  is  found  as  a  tact.    The  error  sugiseste^ 
certainly  does  not  affirmatively  appear. 

2.  Defendant  pleaded  that  the  notes  conj 
tained  usury  to  the  amount  of  $221.03  ncl 
der  the  law  of  Iowa,  and  that  plalntidl 
being  a  national  bank,  could  only  "charse; 
demand,  or  receive  such  rate  aa  was  s^ 
permitted  by  tbelaws  ot  the  state  of  lowaj 
viz.,  ten  per  cent,  per  annum."  Defendaaj 
further  claims  tba|  by  the  laws  ol  tlil 
United  States  the  penalty  is  in  double  tba{ 
amount,  and  asks  judgment  by  way  c{ 
counter-claim  tor  $442.06.  Tbe  referee! 
findings  upon  the  question  of  usury  are  a| 
foUofts:  ''The  plaintiff  is  and  was  darln 
the  time  covered  by  tbe  transactions  | 
corporation, — a  national  bank, — orj^ 
ised  and  doing  business  at  Grundy  Cent< 
Iowa,  under  tbe  'national  bank  act 
congress  of  June  8, 1864.  I  find  that  xv 
tbe  notes  in  snlt  were  made  the  deieti<l 
owed  the  plaintiff  a  much  larger  anaoai 
at  each  time  than  their  face  vaiuetf.     "3^ 
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T«-creina<Ieto  change  tbedebit  of  a  dApoelt 
account  to  bills  receivable,  and  were  dis- 
counted'A' at  10  per  cent., 'B' at  8  pep 
cent.,  and   tbe   proceeds  ao   ascertained 
placed  to  the  credit  in  tbe  acconnt.   Tbere 
u'os  no  settlement  or  adjustment  of  the 
account,  and  d^ndant  did  not  know  its 
Btnteuient,  except  that  he  knew  be  owed 
more  than  thenotes.    When  tbe  last  f  1,600 
note  was  made  a  stalpment  of  atock  had 
been  made  to  defendant's  credit,  bat  It 
was  not  known   bow   moch    it   would 
amount  to  when  received.  'As  the  account 
then  stood—/.  «.^  before  tbe  credit  from 
the  shipment  was  realised  by  tbe  bank, 
with  item  of  interest  cuapated  as  before 
stated— tbe  debit  balance  was  $450.68. 
The  shipment  when  received  amounted  to 
$741.37.    It  was  tbe  anderstaodinK  of  tha 
parties  tlien  (when  tbe  note  for  f  1,600  was 
Klven)  that  tbe  account  should  bo  adjusted 
and  balanced  with  the  proceeds  of  tbe  sbip- 
iiient.    It  more  than  the  excess  of  tbe  ac- 
count, it  should  be   a  credit   upon   tbe 
notes;  bnt,  whether  more  or  less,  that 
the  account  shoald  be  truly  and  Justlj 
stated.    No  agreement  would  be  impliea 
to  pay  more  than  10  per  cent.  Interest, 
nnd  none  was  expressed.    Tbe  defendant 
did  not  know  that  interest  had  been  com* 
puted  at  a  higher  rate  and  charged  in  tbe 
account.     The    credit    of    the    shipment 
changed  tlie  account  to  credit  balance, 
and    the   plaintiff,    without    defendant's 
knowledge  or  consent,  credited  tbe  first 
note  with  «asi.«0  oa  that  day.    He  was 
entitled  to  a  credit  of  $804.93  instead,  and 
with  that  credit  liehas  paid  no  more  than 
10  per  cent.,  nor  agretid  to  do  so.    His 
cunse  fur  complaint  is  not  that  more  than 
lawful  interest  was  contracted  or  paid, 
hut  that  he  did  not  receive  the  proper 
credit  for  the  shipment.    The  statute  (U. 
-S.  Revised  Statntea,  S  6107)  prevents  tbe 
taking,  receiving,  reserving,  and  charging 
a  rate  [exceeding  10  per  cent.]  on  anyloaa 
or  discount  made,  or  upoa  any  note  or  oth- 
er evidence  of  debt.    Section  5108:   That 
the    taking    a    greater  rate    knowingly 
sliall    forfeit    the  entire    interest    which 
the  note  or  other  evidence  of  debt  carries 
witli  it,  or  which  has  been  agreed   to  be 
paid   thereon.    And   in  case   the  greater 
rate  of  interest  baa  been  paid  it  may  be 
recovered  back  in  an  action,  etc.    I  find 
that  the  notes  do  not  carry  with  them 
a   jsreater  rate  than  10  per  cent.;  hence 
there  Is  no  forfeiture  of  luterust.    Also  I 
find  that  defendant  bannot  paid  a  greater 
rate,  and  hence  cannot  recover  the  pen- 
Alty  demanded."    Tlie  following  are  his 
findings  under  the  heading  "Interests  on 
overdrafts, "  etc. :    "The  partfies  agreed  to 
tlie  rate  erf  10  per  cent,  interest,  bat  not  in 
writing,  except  where  notes  were  made.  In 
t If c  account  kept  in  the  bank  the  defend- 
niit  was  charged  upon  the  books  interest 
Iry  the  way  of  discount  upon  the  mem. 
11  utea  and  upon  overdrafts  at  the  rate  of 
one  per  cent,    ptx  month.    The  amount 
HO  charged   up  to  the  giving  tbe  notes  In 
Huit.  and  not  including  interest  In  or  upon 
tlieni,  was  in  all  $221.03.    The  defendant 
did  not  know  of  this  charge  of  extra  Inter- 
est, and  no  agreement  was  made  to  pay 
more  than  10  per  cent,  per  annum.    This 
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amount  Includes  disconnt  on  a  note  of 
$2,000,  which  was  paid,  nnd  now  lost  or 
destroyed,  being  $45;  leaving,  as  charged 
upon  and  included  in  the  account,  the 
sum  of  $176.03.  I  find  the  amount  of  In- 
terest included  in  this  account  for  over- 
drafts, and  compute  it  at  6  per  cent.,  and 
it  Is  $02.70,  which,  deducted  from  the 
($221.03-$45.00)  $176.08.  leaves  tbe  account 
too  large  by  the  sum  of  $113.33. " 

From  the  findings  it  clearly  appears  that 
tbere  was  no  usurious  contract,  so  as  to 
induce  a  forfeiture  under  the  laws  of  Io- 
wa, and  none  is  claimed.  The  notes  were 
tor  $113.33  too  much,  and  that  amount 
was  by  the  referee  credited  to  the  defend- 
ant la  determining  the  Judgment,  which  is 
in  conformity  to  tbe  law  of  Iowa.  There 
is  complaint  tliat  the  referee  neglected  to 
give  defendant  credit  under  tbe  plea  of 
usury  lor  the  item  of  $45.  arising  from  a 
discount  on  a  $2,000  note,  which  bad  been 
paid  and  lost  or  destroyed.  Tbe  referee, 
in  fixing  the  excess,  included  In  the  notes 
of  $11.S.SIdedncted  from  $221.03  this  item 
of  $45,  because  It  had  been  included  there- 
in as  Interest  charged  to  the  notes  In  salt, 
when  In  fact  It  was,  as  It  appears  to  us, 
another  and  indepandent  transaction; 
and  we  do  not  think  the  referee  erred  iu 
so  doing. 

We  next  consider  the  question  of  a  for- 
feiture under  the  laws  of  the  United  States. 
Tonceding,  with  proper  facts,  tbe  author- 
ity of  tbe  state  coarts  to  impose  tbe  for- 
fmture,ttnd  we  look  to  the  record  to  know 
tbe  facts.  The  referee  finds  that  tbere  bad 
l>een  charged  on  the  books  Interest  by  way 
Of  discount  upon  "mem.  notes  and  over- 
drafts" at  the  rate  of  1  per  cent,  per 
month,  and  the  excess  over  6  per  cent,  per 
anunm  was  $113.33.  It  we  concede  that 
because  of  this  charge  of  excessive  Interest 
in  certain  particulars  tbe  notes  were  so 
affected  as  to  Induce  a  forfeiture  under  the 
laws  of  the  United  States,  still  we  think 
the  plaintiff  is  without  his  remedy  In  this 
suit.  The  defendant  seeks  by  bis  pleading 
to  recover  tbe  forfeiture  to  himself  by  way 
of  counter-claim.  Under  the  law  of  the 
state  he  could  have  no  such  relief.  If  he 
appeals  to  tbe  federal  laws  therefor  they 
must  be  applied  as  construed  by  the  fed- 
eral courts.  In  Barnet  v.  Bank,  98  U.  S. 
53&,  where  a  like  claim  is  made  la  like  man- 
ner, it  is  held  that  such  recovery  must  be 
In  a  separate  suit;  that  It  is  for  a  penalty; 
and  he  "can  haveredress  in  no  other  mode 
or  form  of  procedure."  The  effect  of  the 
holding  Is  that  the  statute  fixing  the  right 
of  recovery  fixes  the  character  of  the  pro- 
ceeding In  which  the  recovery  maybe  had. 
The  case  further  hulds  that  tbe  state 
statutes  In  such  cases  as  to  usury  "  may 
be  laid  out  of  view. .  They  cannot  affect 
the  case. "  As  affecting  the  remedy  it  is 
further  said:  "Where  a  statute  creates  a 
new  right  or  offense,  and  provides  a  spe- 
cific remedy  or  punishment,  they  alonn 
apply;  such  provisions  are  exclusive. " 
See.  also,  Bank  v.  Dearlng,  91  U.  S.  29. 
The  question  is  not  here  presented,  and 
we  must  not  be  understood  as  expressing 
any  opinion  as  to  a  right  of  recovery  in 
tbe  state  courts  lor  such  forfeitures.  The 
Judgment  Is  affirmed. 
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Chaplin  et  al.  y.  Brown  et  al. 
(Su)>reme  Court  qf  Iowa.    June  1, 1891.) 

OONTRAOTS  —  OOHSIDBRAnOK  — RESTBAINT  <I9 

Tkadb. 

1.  The  VTOoen^n  s  certain  town  agreed  with 
a  firm  which  was  abdut  to  open  a  batter  store 
that  they  would  not  buy  any  butter  for  the  term 
of  two  years.  Said  firm  paid  nothiner  to  the  gro- 
cers, nor  did  it  buyout  any  established  business. 
Held,  that  the  contract  was  void  for  want  of  con- 
sideration. 

a.  Such  contract  is  also  yoid  as  being  in  re- 
straint of  trade. 

Appeal  from  district  court,  Buenii  Tlsta 
cuunty;  Lot  Tuomab,  Jndge. 

Action  at  law  to  recover  9160  dama^res, 
and  for  an  Injunction  to  restrain  the  de- 
fendants from  purRuinK  the  basiness  of 
buying  butter  at  8torm  Lake,  in  Buena 
Vista  county.  Application  for  a  tempo- 
rary Injunction  was  made  to  the  ]ndge  in 
yacation.  The  defendants  appeared  and 
filed  objections  to  the  granting  of  th« 
writ.  The  objections  were  sustained,  and 
the  plaintiffs  appeal. 

T.  U.  Cbapmun  and  C.  A.  Irwin,  tot  ap- 
pellants.   T.  D.  Uigga,  for  appellees. 

BoTBROCK,  J.  It  appears  from  the  peti- 
tion that  In  the  month  of  March,  1890,  the 
plaintllTs  entered  into  a  written  aih'eement 
with  the  defendants  and  other  parties. 
The  following  is  a  copy  of  said  agreement: 

"We,  the  undersigned  grocerymen  of 
Storm  Lake,  finding  the  business  of  pur- 
chasing butter  of  fttrmers  and  handling 
the  same  very  burdensome,  and  of  mate- 
rial loss  to  us,  and  believing  the  same 
could  be  handled  as  advantageunsly  b^ 
persons  who  would  make  butter  buying 
and  handling  an  exclusive  business,  and 
whereas,  the  firm  of  D.  &  E.  Chaplin, 
though  their  agent,  aHKure  us  ot  their  abil- 
ity to  handle  butter  to  the  best  advan- 
tage, and  that  they  will  engage  In  the  busi- 
ness extensively  In  our  town,  we  make  a 
solemn  engagement  and  pleclge  ourselves 
to  each  other  and  to  the  said  firm  of  D.  & 
E.  Chaplin  that  we  will  buy  no  more  but- 
ter or  take  no  more  in  trade,  except  for 
our  family  use,  and  all  butter  so  bought 
shall  be  delivered  by  the  seller  to  the  buy- 
er's place  of  residence.  This,  however, 
shall  not  prevent  any  merchant  from  buy- 
lug  butter  to  retail  from  any  regular  but- 
ter buyer  who  buys  all  the  butter  he 
bandies  In  this  town  for  cash.  It  is  fur- 
ther provided  that  the  said  firm  of  D.  ft. 
E.  Chaplin,  in  whose  favor  we  abandon 
the  business,  shall  open  rooms  convenient- 
ly located  for  buying  butter;  that  they 
shall  keep  a  man  in  attendance  during  all 
business  days  and  hours  In  the  year  from 
as  early  in  the  morning  and  until  as  late 
in  the  evenlns;  as  the  season  of  the  year 
and  state  of  the  weather  might  seem  to 
require.  They  shall  accept  all  the  butter 
offered,  and  shall  pay  tor  the  same  as  high 
price  li)  cash,  or  by  giving  check  against 
a  suitable  deposit  In  some  bank  in  this 
town,  as  merchants  or  butter  buyers  In 
the  town  of  Newell,  this  county,  are  at 
the  time  paying  in  cash  for  a  similar 
grade  of  butter,  except  In  extreme  cases, 
where  the.v  may  he  paying  materially 
more  than  the  markets  will  warrant.  It 
is  also  provided   that  the  said  D.  &   £.  i 


Chaplin  shall  not  direct  their  cliecks  or 
persons  taking  the  same  to  any  partiea- 
lar  store  tor  payment.  That  they  abaD 
not  bny  In  connection  with  any  dry  cood* 
or  grocery  store.  Whenever  a  maiority 
of  the  merchants  signing  this  article  f4 
agreement  are  convinced  that  the  engage- 
ments herein  entered  Into  are  not  being 
complied  with,  or  whenever  they  are  dia- 
satlsfled  with  this  arrangement  or  the 
manner  in  which  It  Is  being  carried  oat, 
any  merchant  whose  name  to  hereto  ap. 
pended  may  ap1|>olnt  a  meeting  by  notic- 
ing each  grocery  firm  in.town  of  the  time 
and  place  tor  the  purpose  of  considering 
who  may  be  guilty  of  a  breach  of  faltb  in 
carrying  out  theseengagements,  or  wbetti< 
er  it  tt  advisable  to  continue  the  same; 
and  if,  at  such  meeting,  a  majority  of  the 
subscribers  hereto  shall  certify  In  writing 
that  they  think  It  advisable  tor  the  Inter- 
est of  the  town  to  withdraw  from  this 
engagement,  this  contract  shall  become 
null  and  void.  Thisengagementsballtake 
effect  and  be  in  force  from  and  after  soeh 
time  as  when  It  shall  have  been  subscribed 
to  by  each  grocery  house  in  this  town^ 
and  when  the  firm  ot  D.  ft  B.CbapHo  shall 
designate,  provided  they  are  then  pre> 
pared  to  handle  the  butter,  and  shall  con- 
tinue two  (2)  years  unless  sooner  dissolTed. 
as  herein  provided.  We  also  agree  nut  to 
pay  a  higher  price  for  eggs  than  sball  be 
fixed  by  the  said  firm  of  D.  ft  E.  Cbaplli^ 
provided  said  firm  shall  fix  as  high  price 
as  eggs  are  at  the  time  worth  to  ship.  W. 
C.  KiNNB  ft  Co.  Fred  Sgholi.bb.  Browh 
Bros.  J.O. Doiolab.  W.  A. Jonbs.  Obo. 
E.  Ford  ft  Bro.  W.  Lownsbbkkt. 
LiBBT  ft  Bar.    D.  ft  E.  Chaplin." 

It  is  averred  In  the  petition  that  the 
plaintiffs, in  pursuance  of  said  written  con- 
tract, came  and  located  at  Storm  Lakci 
and  engag^ed  in  the  business  ot  buying  bat- 
tor  at  that  place,  and  were  at  the  cona- 
mencement  of  the  snit  still  so  engaged, 
and  have  made  arrangements  to  eontlnoe 
the  business  for  the  said  period  of  two 
years,  and  that  they  have  thoa  far  folly 
complied  with  said  written  agrreement, 
but  that  the  defendants.  In  violatlov 
thereof,  have  opened  a  butter  store  in  saiA 
town,  and  ha\'e  engaged  In  the  bnslueea 
of  buying  buttergenerally,  and  havetbere- 
by  interfered  with  plaintiffs'  hnslnesa,. 
and  alienated  their  trade  to  the  extent  of 
6,000  pounds  ol  butter,  upon  which  plalB- 
tlffs  would  have  realised  a  profit  of  Scents- 
a  pound,  making  in  all  $160  damage* 
suffered  by  plaintiffs.  Judgment  is  de- 
manded tor  said  sum,  and  an  Injnnctfoa 
is  prayed  restraining  the  defendants  frona 
continuing  In  said  business. 

Among  the  several  gronnds  of  objection 
to  the  granting  <A  an  Injunction  we  re- 
gard two  fA  them  as  material.  They  are 
ns  follows:  "First,  that  the  agreement  Id. 
Writing  Is  void  for  want  ot  consideration, 
as  there  is  no  money  value  Inuring  to  the 
benefit  ot  the  defendants  herein;  and.  sec- 
ond,  that  said  contract  by  its  terms  Is  for 
the  purpose  ot  creating  a  monopoly  In  pur- 
chasing and  selling  butter  at  Storm  Lake. 
and  is  therefore  In  restraint  of  trade,  to 
the  detriment  of  the  producers  and  con* 
sumers  of  butter  at  that  place  and  in  that 
viclnitr."  The  history  of  the  law  upon  the 
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qneotlon  of  contracts  in  restraint  of  trade 
is  an  IntureetinK  subject  ol  InvestlKation. 
The  bookH  abound  In  cases  upon  the  sub- 
ject. Anciently  all  contracts  were  void 
which  in  any  decree  tended  to  the  re- 
straint of  trade,  even  in  a  particular  local- 
ity, and  for  a  limited  time.  This  ancient 
rale  has  been  so  far  modified  that,  al- 
though agreement!*  in  general  restraint  of 
trade  are  invalid,  because  they  deprive  the 
puDlic  of  the  services  of  the  citizen  in  the 
occupation  or  calling  in  which  he  is  most 
aseful  to  the  community,  and  expose  the 
people  to  the  evils  of  monopoly,  and  pre- 
vent competition  in  trade,  yet  an  agree- 
ment in  partial  restraint  of  trade  will  be 
upheld  where  the  restriction  does  not  go 
beyond  some  particular  locality,  is  fAnnd- 
ed  upon  a  sufficient  consideration,  and  is 
limited  as  to  time,  place,  and  person.  It 
is  accordingly  everywhere  now  held  that 
when  one  engaged  in  any  business  or  oc- 
cupation sells  out  his  stock  in  trade  and 
Kood-wlll  be  may  make  a  valid  contract 
with  the  purchaser  binding  himself  not  to 
engage  in  the  same  business  in  the  same 
place  for  a  time  named,  and  he  may  be  en- 
Joined  and  restrained,  from  vlolatiDg  his 
contract.  This  in  about  as  far  as  con- 
tracts in  restraint  of  trade  have  been  up- 
held by  the  courts  in  this  country  or  in 
England!  The  general  principles  above 
announced  will  be  found  in  all  text-books 
upon  contracts,  and  fled  support  in  many 
adjudged  cases.  We  have  not  thought  it 
necessary  to  set  out  or  cite  the  cases. 
They  will  be  found  collected  in  S  Amer. 
A  Eng.  Enc.  Law,  p.  882,  and  10  Amer.  & 
Eng.  Enc.  Law,  p.  943;  3  Pars.  Cont.  p. 
747.  Applying  these  rules  to  the  contract 
ander  consideration,  we  are  to  inquire  first 
whether  there  is  a  sufficient  considerntion 
for  the  promise  of  the  defendants  and  the 
other  parties  who  executed  the  instrument 
not  to  engage  in  dealing  in  bnt||er  at 
Storm  Lake.  It  is  very  plain  that  there 
was  no  money  paid  to  them  as  a  consid- 
eration. The  plaintlffa  did  not  purchase 
any  stock  of  butter  which  the  defendants 
had  on  band.  They  paid  nothing  for  an 
established  plant  or  place  of  doing  busi- 
ne88,norfor  the  good-will  of  any  business. 
So  far  as  appears,  they  went  into  the 
town  of  Storm  Lake,  and  proposed  to  go 
into  the  butter  business  if  the  other  per- 
sons then  engaged  in  that  business  wonld 
agree  to  quit  that  line  of  trade  tor  two 
years.  In  all  the  search  we  havemade  for 
authority  upon  this  branch  of  the  contro- 
versy we  have  found  no  warrant  in  an.y 
precedent  fur  holding  that  this  Is  a  suffi- 
cient consideration.  There  are  cases 
which  hold,  and  the  law  is  well  settled, 
that  where  a  party  proposes  to  expend 
money  in  erecting  a  mannTactory  or  other 
plant  which  may  be  a  public  benefit,  sub- 
scriptions In  aid  of  the  enterprise  are  valid 
obligations.  But  such  contracts  are  wide-  - 
ly  different  In  principle  from  the  agree- 
ment under  consideration.  Suppose  tb  '. 
plaintiffs  had  made  a  propoeitlo'n  to  the 
dry  goods  merchants  of  Storm  Lake  that 
if  they  would  all  quit  the  business  for  two 
years,  without  any  consideration  being 
paid  to  them  for  so  doing,  the  plalntllTs 
would  establish  a  dry  goods  store  at  that 
place,  and  the  proposition  had  been  ac- 1 


cepted ;  it  would  be  a  marvelous  decision  if 
any  court  would  hold  that  there  was  any 
consideration  for  such  a  contract. 

2.  But  It  appears  to  ns  that  the  decision 
of  the  district  court  la  manifestly  right 
upon  the  question  that  the  agreement  Is 
against  public  policy.  It  plainly  tends 
to  monopolize  the  butter  trade  at  Storm 
Lake,  and  destroy  competition  in  that 
business.  It  is  not  necessary  that  the  en- 
forcement of  the  agreement  wonld  actual- 
ly create  a  monopoly  in  order  to  render  it 
invalid,  and  surely,  where  all  the  dealers 
in  a  commodity  in  a  certain  locality  agree 
to  quit  the  business,  and  the  plaintiffs  are 
installed  as  the  only  dealers  in  that  line, 
the  tendency  is,  for  a  time  at  least,  to  de- 
stroy competition,  and  leave  the  piaintitts 
as  the  only  dealers  in  that  species  of  prop- 
erty in  that  locality.  Such  contracts  can- 
not be  enforced.    Affirmed. 


MCBKAT  V.  WaLKBB. 

(Supreme  Court  of  Jovx*.    June  S,  1891.) 
Fabtkbhshif  —  TTnincobporitsd  Faib  Absooia- 
noN— LiABnjTns  or  Mkubbrs— Evmairos— Iir- 

8TBUCT10IT8. 

1.  In  an  action  against  defendant  npon  hia 
partnership  liability  as  a  member  and  ofBoeF  of 
an  unincorporated  fair  assooiaUonto  recover  pre- 
mlnms  awarded  by  It,  tie  denied  that  he  was 
either  an  officer  or  member.  It  appeared  that 
there  was  no  express  agreement  as  to  the  oivani- 
sation  thereof,  oat  be  contributed  money  in  Its 
sapport,  and  in  the  newspaper  advertisemeats, 
which  ran  from  April  to  September,  he  was  des- 
ignated as  Its  vioe-prealdent.  Be  took  one  of 
uese  papers,  bat  said  he  had  no  recollection  of 
seeing  bis  name  in  that  connection.  At  the  fair 
he  acted  as  a  judge  of  the  raoes,  bat  said  he  did 
so  only  at  the  solicitation  of  the  manager  of  the 
depar&ient  He  also  collected  some  money  to 
pay  the  association's  bills,  field  snffloient  to 
warrant  a  finding  that  he  acquiesoed  in  this  tUM 
of  his  name,  and  to  support  a  verdict  against  him. 

a.  It  was  propor  to  snlimit  to  the  jnry  tbe 

anestion  whetner  defendant  was  a  "member"  of 
M  association,  as  well  as  the  qaestton  whether 
he  aoqoieeoed  in  the  use  of  his  name  as  vice- 
president. 

8.  It  was  proper  to  charge  that  if  defendant 
was  a  member  of  the  association,  and  knew  that  it 
haa  offered  the  premiums  in  question,  and  tiiere- 
after  assisted  in  holding  the  fair,  this  would 
amount  to  a  ratifloatlon;  out  that,  if  he  was  not  a 
member,  and  only  an  "employe, "  his  acts  at  the 
fair  would  not  Impose  any  liability  upon  him. 

4.  The  use  of  the  word  "employe"  was  not 
misleading,  althoagh  there  was  no  evidence  that 
he  was  working  for  hire. 

5.  A  rule  of  the  association  permitted  the 
officers  to  scale  down  the  premiums  in  case  of 
bad  weather,  and  the  court  charged  that,  if  the 
conditions  authorizing  them  to  scale  down  existed, 
there  would  only  be  a  UablUty  for  tbe  redncea 
amount  Held  proper  to  farther  charge  that  no 
agreement  by  any  exhibitors  to  accept  a  less  sam 
than  the  whole  premium  earned  would  be  bind- 
ing if  made  without  other  consideration  than  the 
payment  of  such  reduced  sum. 

6.  Defendant  could  not  oomplain  that  the 
court  did  not  sufficiently  explain  what  kind  of 
w^thw  would  he  "wifavnrable"  so  as  to  war- 
rant a  scaling  down,  when  lie  failed  to  ask  for 
additional  explanations  at  the  time. 

7.  It  was  proper  to  aamit  the  testimony  of 
certain  persons  that  they  acted  as  officers  of  the 
association,  and  wbat  they  did  in  that  oapaoity, 
ai  tbis  tended  to  show  iif  what  maimer  they  and 
defendant  were  associated  together  in  the  con- 
duct of  the  fair. 

8.  Where  the  person  who  acted  as  treasurer, 
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while  testifying  In  plaintiff's  behalf,  stated  fltat 
he  never  accepted  the  trust  of  treasurer,  wtaldk 
was  not  responsive  to  the  qaestion,  plaintiff  waa 
entitltid  to  have  the  statement  stricken  out, 
whether  material  to  the  ivsue  or  not. 

9.  Where  a  claim  sued  on  purported  to  have 
been  assigned  to  plaintiff  by  a  firm,  but  it  was 
claimed  that  the  person  who  affixed  the  llrm  sig- 
nature thereto  had  no  authority  to  do  so,  the  assign- 
ment was  admissible  in  evidenoe  when  one  who 
had  done  baainess  with  the  llrm  testifled  that  the 
signature  was  the  same  as  that  by  which  the  firm 
did  business  with  the  world. 

Appeal  from  '  district  eonrt,  Jackson 
cuanty;  C.  M.  Watekman,  JadKe. 

Action  to  recorer  premiama  offered  by 
the  "Upper  MiasiBsippI  Valley  Interstate 
Fair. "  The  defendants  in  tbe  salt  as  orig- 
Inallylnstltated  are  28  in  namber.  being  tbe 
president,  vice-president,  treasurer,  secre- 
tary, and  directors  of  the  fair.  The  peti- 
tion represents  that  tbe  defendants,  as 
partners,  astsoclated  together  for  the  pur- 
pose of  condDcting  a  fair  or  exposition  at 
Dubuque  in  September,  1884,  and  adver- 
tisad  fur  exhibitors  of  borsee,  cattle,  and 
other  live-stocli,  and  articles  of  machin- 
ery, etc.,  to  be  present  and  compete  for 
premiums  offered  by  the  association :  that 
la  pursuanoe  thereof  persons  did  appear 
and  compete  for  said  premiums;  and  that 
a  large  amount  of  the  premiums thuscom- 
peted  for  by  various  persons  are  due  and 
unpaid,  and  that  the  plaintiO  Is  now  by 
assignment  the  owner  thereof .  The  peti- 
tion asks  for  Judgment  against  each  of  the 
defendants.  The  answer  presents  defenses 
which  will  be  noticed  in  the  opinion  so  far 
as  necessary.  A  separate  trial  was  award- 
ed the  defendant  Walker,  and  tbe  issues 
were  submitted  to  a  ]nry,  that  returned  a 
verdict  for  the  plaintiff,  and  from  a  judg- 
ment thereon  the  defendant  appealed. 

Fouke  &  Lyon  and  Robt.  W.  Stewart, 
for  appellant.  L.  A.  Ellis,  Graham  &  C&dy, 
and  C  W,  Fair,  fur  appdilee. 

Oranobb,  J.  The  case  involvea  a  con- 
sideration to  some  extent  of  tbe  rules  of 
law  applicable  to  members  of  voluntary 
associations  (unincorporated)  for  debts 
incurred.  Defendant,  walker,  was  the  al- 
leged vice-president  of  the  association. 
One  E.  B.  Hbankland  waa  its  secretary, 
and  generally  conducted  the  busineea  of 
adrertislngaud  other  preparations  for  the 
fair.  The  iair  was  prominen  tly  ad  vertised 
iu  two  of  the  leading  daily  papers  of  the 
city  of  Dubuque,  and  one  of  them  was 
taken  at  the  store  of  the.delendant,  and 
also  at  his  residence,  in  which  was  n  col- 
omn  of  advertisement  in  largedisplay  type, 
with  the  names  of  the  officers  and  direct- 
ors of  the  fair,  the  defendant  being  desig- 
nated as  vice-president.  The  defendant's 
aiiawer  is  a  denial  of  his  being  a  member 
3r  officer  of  the  association,  and  his  testi- 
mony is  a  denial  of  his  having  any  busi- 
ness relation  therewith.  The  assignments 
In  the  case  bring  In  question  the  correct- 
ness of  some  of  the  instructions  given  and 
refused,  and  also  rulings  upon  tbe  admis- 
sion of  evidence.  We  muy  be  somewhat 
aided  in  our  consideration  to  Iiave  in  view 
some  unquestioned  rules  uf  law  announced 
by  the  district  court  in  tbe  case,  wherein 
the  faets  essentlar  to  a  recovery  are  stat- 
i:d.    Tbe  correctness  of  the  filtb  inatruv-  I 


tlon  given  by  the  court  Is  not  qneatloned 
In  argument,  and  stands,  for  the  parposes 
of  the  case,  as  announcing  correct   ruleo, 
and  we  may  add  that  they  are  Justified  by 
authority.    Tbe  instruction  is  as  follows: 
"(6)  Parties  to   unincorporated  associa- 
tions are  not  holden  to  c6ntracts  made  ia 
their  names  by  others  without  antborlty. 
The  authority,  however,  may   be  g^iTen  ia 
any  of  the  ways  known  to  tbe  law  of 
agency,  or  the  act  may  become  binding 
by  ratlflcatlon.    Mere  memt>er8bip,  or  tbe 
fact,  if  shown,  that  defendant  performed 
some  duties  at  nald  fair,  would  not  create 
liability.    But  such  faets  may  be  consid- 
ered with  others  as  tending  to  show  lia- 
bility.   In  this  case,  U  yon  find  tbat  de- 
fendant. Walker,  was  a  memtier,  and  held 
an  office.  In  said  fair  association,  or  U  yon 
find  that  he  performed  some  duties  at  said 
exhibition,  neither  of  these  facts  woold 
create  liability  on  his  part  to  plaintlfl,  bat 
it  will  be  necessary  for  you  to  further  find 
tbatbu  offered  the  premiums  promised, 
or  anthorlsed  some  person  to  make  said 
ollM-,  or  that  be  ratified  tbe  act  of  such 
other  person   la   making  sucb   offer  by 
adopting  such  act  as  bis  own  after  It  waa 
done.    But  in  order  to  amount  to  a  ratifi- 
cation It  mast  be  shown  that  defendant 
not  only  knew  of  the  fact  that  the  offer  of 
■aid  premiums  was  made  by  some  lliird 
person,  but  It  most  further  appear  that 
said  offer  purported  to  be  made  in  part  on 
behalf  of  defendant  as  a  member  uf  said 
association,  and  tbat,  knowing  this  fact 
also,  he  adopted  and  approved  said  act." 
1.  The  fourth  Instruction,  after  stating 
some  undisputed  facts,  as  that  there  was 
a  BO.called  "Upper  Mississippi  Interstate 
Fair  Association "  In  name;  tbat  a  fair 
was  held,  premiums  offered,  etc.,— states 
some  disputed  questions,  as:  "Waa  de- 
fendant. Walker,  a  member  of  the  aaaoda- 
tlonl '  Did  be,  as  such  member,  take  part 
In  said  fair,  and  offer,  either  by  himself  or 
agent,  to  pay  tbe  preminma  offered,  or, 
knowing  of  said  otter,  did  he  as  a  member 
of  said  association  ratify  the  same?"  The 
objection  to  the  instnictlon  Is  that  it  sol>- 
mits  to  thfl  Jury  the  question:  "Was  de- 
fendant. Walker,  a  member  of  said  associ- 
ation ?"  and  it  is  nrged  that  tbe  correct 
query  was:  "Did  defendant,  Walker,  rati- 
fy the  act  of  Shankland  In   advertising 
him  as  an  officer  or  holding  him  out  as  an 
officer  of  a  pretended  orgaiilaation  ?"  Tbe 
qaestion  is  to  t>e  settled  by  tbe  issues  on 
which    the    plaintiff    seeks    to     recover. 
Looking  to  the  petition,  we  find  It  alleged 
that  tlie  defendants  **  were  partners,  do- 
ing burinesa    •    •    •    under  the  firm  name 
and  style  of  Upper  Mississippi  Valley  In- 
terstate fair,   and    •    »    •    beld    them- 
selves out  to  the  world  as  such. "   Tbe  lia- 
bility of  the  defendant  depended  npon  his 
being  a  partner  In  such  association.    If  a 
partner,  he  was  a  meml>er  thereof.    The 
pleadings  pot  the  alleged  facts  in  issue, 
and  tbe  testimoDy  was  conflicting.    Hence 
the  Inquiry  was  not  improper,  but  eeaen- 
tially  necessary.    It  is  said  in  this  connec- 
tion that  the  "legal  effect  of  ttte  evidence 
offered  is"  that  Walker  did  not  so  ratify 
tbe  act  of  Shankland  in  advertising  or 
holding  him  out  as  an  officer,  and   tbat 
ai»pellant  for  that  reason  was  entitled  to 
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a  diBmimal  of  the  ease.  This  Involven  an 
Inquiry  as  to  tbe  legal  edect  of  the  evi- 
dence bearing  on  tbe  qaeatlon  o(  tbe  de- 
fendant's liability ;  that  is,  is  it  such  that 
thecoartsBbould.aB  a  matter  of  law, have 
determined  the  defendant  not  liable?  It 
may  be  said  from  tbe  record  that  there 
was  no  express  agreement  betwenn  tbe  de- 
fendants as  to  the  organization  or  con* 
duct  of  the  association ;  that  tbe  ander- 
standing  mast  have  been  mainly  throogb 
fntervlews  with  Shankland  in  regard  to 
the  fair;  the  public  natnre  of  the  eater- 
prise,  the  publicity  given  thereto  throagh 
advertisements,  and  the  public  annoonce- 
ment  ns  to  who  were  tbe  promoters  there- 
of. Mr.  Walker  does  not  say  be  did  not 
see  the  advertisements  in  the  papers  of 
Dubuqne  Including  his  name  as  vice-presi- 
dent of  tbe  fair,  but  be  does  say  he  does 
not  recollect  it;  that  he  prubably  saw  the 
advertisement,  but  gave  it  no  attention; 
and  has  no  i-ecollectlon  that  he  saw  his 
name  as  an  officer.  Hn  states  that  he 
was  present  afterwards  at  the  fair,  and,  at 
the  Instance  of  the  superintendent  of  the 
department,  acted  as  one  of  the  judges  at 
tbe  races:  that  at  the  instance  of  Mr. 
Shankland  he  acted  to  collectsome  money 
tu  pay  certain  bills,  but  that  nothing  that 
lie  did  was  in  consequence  of  his  being  a 
member  of  the  association  or  connected 
therewitli.  We  are  then  to  inquire  if  there 
Is  anything  in  the  record  to  so  dispute 
this  aa  to  m»ke  the  question  of  liability 
one  of  fact  for  the  Jury.  It  is  a  fact  that 
from  April  to  September  the  object  and 
purptiseof  the  fair  were  prominently  in  the 
public  prints  in  the  city  of  Dubuque,  where 
the  defendant  resided,  and  was  engaged 
In  businevs;  that  it  was  a  matter  of  gen- 
eral public  interest;  tbcrt  such  fairs,  for 
Ruccess,  demand  the  co-operation  of  many 
persons:  that  the  business  men  of  such  a 
city  would  naturally  be  Interested  to 
know  who  were  the  promoters  of  an  en- 
terprise of  so  public  a  nature,  as  its  suc- 
cess would  largely  depend  thereon;  that 
the  management  of  such  fairs  is  generally 
onder  the  direction  of  ofBcers  of  tbe  classes 
named,  and  not  by  a  single  person,  as 
would  be  the  fact  in  this  case  under  the 
claim  of  appellant;  that  defendant  actual- 
ly knew  of  the  fair,  and  contributed  $25 
thereto,  and  that  bis  name,  through  the 
public  advertisements,  was  before  the  pub- 
lic as  an  offleer  of  the  association.  View- 
ing these  facts  without  reference  to  the 
statements  of  defendant,  and  we  think  no 
Jury  or  person  uninterested  would  long 
hesitate  to  say  that  defendant  both  knew 
and  tacitly  at  least  assented  to  such  use 
of  his  name.  If  so,  such  facts,  viewed 
with  the  statements  of  the  defendant, con- 
Btltnte  a  conflict  that  makes  the  question 
one  of  fact  for  the  jury.  The  considera- 
tion of  this  point  at  this  time  will  materi- 
ally aid  in  tbe  disposition  of  other  ques- 
tions to  be  considered. 

3.  The  court's  sixth  instruction  is  as  fol- 
io ws  :  "  (6)  If  you  find  that  defendant  was 
a  member  of  said  fair  association,  and  had 
knowledge  of  the  fact  that  said  associa- 
tion bad  offered  the  premiums  in  question, 
and  he  thereafter,  as  such  member,  assist- 
ed in  the  holding  of  said  fair,  this  would 
amount  to  a  ratification  on  the  part  o( 


defendant,  and  would  make  him  ttabte  in 
this  action.  But  his  acts  at  said  fair,  11 
any,  as  a  mere  employe,  if  be  was  such, 
would  not  ot  themselves  impose  any  lia- 
bility upon  him  if  he  was  not  a  member  ot 
such  association."  It  is  said  that  "par* 
tlcipatlon  in  holding  the  fair  would  not 
amount  to  ratification;"  that  he  must 
have  participated  with  full  knowledge  of 
the  liability  be  was  incurring  thereby. 
The  liability  is  the  legal  inference  from  the 
facts  stated  in  the  instruction.  It  is  the 
law  applicable  to  the  facts,  and  that  the 
defendant  was  bound  to  know.  It  is  fur- 
ther urged  that  tbe  Instruction  is  faulty, 
misleading,  in  that  it  speaks  of  the  acts 
of^the  defendant  at  the  fair  as  an  "em- 
ploye. "  There  is  no  evidence  of  his  being 
nn  employe  in  the  sense  of "  working  for 
hire,  "but  the  term  "employ"  has  a  differ- 
ent meaning  at  times, — as,  "to  use,"  "to 
occupy,"  "to  intrust;"  and  under  the  evi- 
dence there  could  not  well  have  been  any 
misunderstanding  by  the  jury  as  to  what 
was  meant  by  tbe  term  "employe. " 

8.  Complaint  is  made  of  the  eighth  In* 
structlon  by  the  court,  which  is  as  fol- 
lows: "(8)  If  the  whole  amount  of  tbe 
premiums  ottered  was  earned  by  plaintill 
or  his  asBlsnors.  and  became  due  and 
owing  from  defendant,  then  no  agreement, 
if  any  is  shown,  on  the  part  ot  any  of  said 
exhibitors  with  the  defendant  or  kis  as- 
signors, to  accept  a  less  sum  than  what 
was  so  due,  without  other  consideration 
tor  each  agreement  than  the  payment  of 
such  less  sum,  would  be  binding  upon  such 
exhibitor,  and  be  or  bis  assignors  might, 
notwithstanding  the  acceptance  of  said 
sum,  recover  tbe  balance  still  due. "  There 
was  a  rule  of  tbe  association  that  permit- 
ted the  officers,  in  case  ot  unfavorable 
weather,  to  reduce  or  "scale  down"  the 
premiums,  and  the  court  had  instructed 
the  Jury  that  the  obligation  of  the  asso- 
ciation for  the  payment  of  the  premiums 
was  in  tbe  nature  of  a  contract;  and,  in 
effect,  that  the  acceptance  by  the  exhib- 
itors must  be  in  the  light  of  all  the  terms 
of  the  offer;  and  that,  if  the  conditions 
were  such  that  tbe  officers  might  scale 
down  tbe  premiums,  the  association  would 
only  be  liable  for  the  reduced  amount.  An 
objection  to  the  instruction  is  that  it  as- 
sumes there  was  evidence  tending  to  prove 
that  some  of  tiie  exhibitors  agreed  to  take 
less  than  the  full  amount  due.  That  there 
is  evidence  showing  that  there  was  an 
offer  to  pay  less  than  the  full  premiums 
offered,  and  an  acceptance  by  some,  will 
not  be  questioned  ;  the  point  of  difference 
being  that  one  party  regards  the  amount 
dne  as  the  remainder  of  25  per  cent,  after 
scaling  down,  and  the  other  party  the  full 
amount  offered.  The  court  submitted  to 
the  jury  the  question  whether  the  condi- 
tions exlHted  to  warrant  scaling  down  the 
premiums,  and  it  was  in  view  of  this  situ- 
ation on  tbe  trial  that  the  court  gave  the 
eighth  instruction,  to  guard  against  the 
effect  of  any  agreements  to  take  a  part  ot 
what  was  due  In  satisfaction  of  tbe  whole 
if  it  found  the  conditions  such  that  the 
scaling  was  not  justified ;  and  the  instruc- 
tion, we  think,  properly  expresses  the  law, 
and  was  warranted  by  the  state  ot  the 
evidence. 
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4.  There  la  a  complaint  that  the  court 
did  not  Instmct  the  Jury  as  to  the  legal 
effect  ot  the  mle  permitting  the  scaling 
down  of  the  premiums  becanBe  of  unfavor- 
able weather,  the  thought  being,  as  tre 
onderatand,  that  the  Jury  should  have 
been  told  what  kind  ot  weather  would  be 
"unfavorable,"  so  as  to  warrant  scaling 
down.  The  court  instructed  the  Jury 
briefly  and  in  a  general  way  on  this  branch 
ot  the  case,  and,  to  the  extent  of  the  in- 
struction, correctly.  Defendant  asked  oth- 
er instructions,  but  did  not  ask  a  modifi- 
cation or  change  of  the  instruction  in  the 
particular  as  to  which  complaint  is  now 
made,  and  we  think  be  should  not  now 
complain.  , 

5.  Numerous  questions  are  presented  as 
to  the  admission  and  rejection  of  evidence. 
Bart  E.  Linehan  was  a  witness  for  plain- 
tiff, and  stated  on  his  direct  examination 
that  be  "never  accepted  the  trust  of  treas- 
urer." The  answer,  on  motion  ot  plaintiff, 
was  stricken  out  as  not  responsive,  and 
appellant  complains  and  says  the  ruling 
led  the  "jury  to  understand  that  he  had 
accepted  an  office  in  an  alleg^ed  associa- 
tion." Bat  the  plaintiff  was  entitled  to 
a  responsive  answer  to  the  question,  and 
was  not  required  to  allow  an  Irresponsive 
answer  to  remain,  even  If  material,  (which 
we  do  not  decide.) 

6.  The  court  permitted  witnesses  to  tes- 
tify—as  in  case  ot  Mr.  Linehan— that  he 
acted  as  treasurer,  and  to  what  he  did  In 
that  capacity  as  to  payments  ot  accounts, 
etc.,  and  that  one  Crotty acted  asclerk  for 
him.  It  Is  urged  that  the  acts  ot  Mr.  Line- 
han could  in  no  way  affect  defendant. 
Among  the  facts  that  plaintiff  mustestab- 
lish  to  recover  is  this:  that  these  defend' 
ants  were  associated  and  acting  together 
In  the  conduct  of  the  fair.  A  way  ot  doing 
this  Is  by  proving  the  acts  ot  each  In  fur- 
therance of  the  objects  ot  the  association, 
and  the  manner  of  their  doing  It ;  as,  did 
the  officers  assume  the  duties  that  nat- 
urally belonged  to  the  stations  they  were 
advertised  as  holding?  If  yes,  was  it 
publicly  done,  in  view  ot  the  exhibitors, 
and  in  a  way  that  others  might  reasona- 
bly understand  they  were  really  such  offi- 
cers? The  testimony  complained  of  was 
admissible  for  such  a  purpose. 

7.  S.  S.  Brown's  sons  were  exhibitors  at 
the  fair,  and  awarded  a  premium  of  f280, 
on  which  there  is  an  unpaid  balance  of 
f  210,  which  constitutes  a  part  of  plaintiff's 
claim,  as  assignee  thereof.  S.  S.  Brown 
is  dead,  and  his  sons  were  engaged  in  busi- 
ness under  the  above  name.  Lucy  Brown 
is  executrix  of  the  estate  ot  S.  S.  Brown, 
and  is  at  times  spoken  of  in  the  testimony 
as  "executrix  for  the  estate  of  S.S.Brown's 
Sons, "  and  also  as  a  member  ot  the  firm. 
The  firm's  signature  to  the  assignment 
was  written  by  Lucy  Brown,  and  its  genu- 
InenesH  as  that  of  the  firm  Ih  questioned. 
DIsrCKardlng  the  evidence  as  to  her  being 
the  executrix  and  a  member  of  the  firm, 
and  the  action  ot  the  court  in  admitting 
the  signature  or  assignment  in  evidence 
is  fully  sustained.  Mr.  FarrA»8tlfled  that 
he  bad  corresponded  with  the  firm,  and 
the  signature  in  his  correspondence  Is  the 
same  as  that  to  the  assignment;  that  he 
has  transacted  business  for  the  firm,  and 


knows  the  signature,  as  It  baa  been  com- 
municated to  him  several  times,  and  that 
the  signature  to  the  assignment  "Is  the 
genolne  signature  for  the  copartnership  ut 
the  firm,  by  which  they  do  buslDcas  with 
the  world."  It  Is  true,  be  says  benev^ 
saw  the  sigrnature  written,  and  that  be 
knows  It  only  through  hia  bnsIneeB  trans- 
actions andcorrespondence^Tbe  evidence 
clearly  shows  that  Lncy  Brown  was  au- 
thorized to  attach  the  signature,  and,  far- 
ther, that  the  firm  recognised  and  actinl 
upon  the  signature  in  its  buslneaa  rela- 
tions. 1  Greenl.  Ev.  $  577,  It  Is  nut  Im- 
portant that  we  consider  the  objections  to 
the  evidence  further.  The  mlings  are  in 
the  main  correct,  and  In  no  case  Is  tb<*i« 
error  to  the  prejudice  of  the  defendant. 
The  Judgment  la  affirmed. 


FOUCBB  V.  Dblk. 
{Supreme  Court  of  Iowa.    June  8,  1881.) 

KOBTOAQB— PaTHSICT— EXTIKOUIBHIEBST. 

Where  the  oonsideration  qamed  in  a  deed 
is  the  payment  of  a  prior  mortgage,  a  pKymeot 
of  sndt  mortgage  by  the  grantee  exttngntahes  it, 
even  thoagh  ha  attempta  to  keep  ihe  mort^iage 
alive  by  taking  an  assignment  of  it. 

Appeal  from  district  court.  Deeatar 
county;  John  W.  Habvey,  Judge. 

Action  to  subject  real  estate  to  tbe  pay- 
ment of  certain  Judgments.  From  the 
judgment  as  entered  the  plaintlBappealed. 

Marlon  F.  Stockey  and  W  B.  TnUm»n, 
for  appellant.  8.  A.  Oatea  and  S^mael 
Foney,  tor  appellee. 

Orangbb,  J.  John  Delk  was  In  May. 
1879,  a  resident  of  Decatur  county,  tbe 
head  of  a  tamlly.And  tbe  owner  of  70  acres 
of  land,  described  as  "north  thirty  acres  of 
north-west  quarter  ot  north-east  quarter 
of  sectlcm  four,  and  the  north-east  quar- 
ter ot  the  north-west  quarter  of  said  sec- 
tion four,  township  68.  range  25."  The 
30  acres  In  the  N.  W.  M  ot  the  N.  B.  \, 
and  10  acres  off  of  the  east  side  of  tbe 
N.  E.  \  of  the  N.  W.  Jf(,  constltnted  the 
homestead  of  John  Delk.  In  VSTit  John 
Delk  and  his  wife  made  to  one  Q.  A.  Bam- 
ilton  a  mortgage  on  all  of  said  land  to 
secure  the  sum  of  fl.OOO.  In  May  and 
Juno,  1879,  the  plaintiff  obtained  aKalnat 
John  DelK,  In  the  district  conrt  of  Clarke 
county,  two  Judgments  in  the  aggr^ate 
amount  of  f  2(t5.92,  and  in  tbe  same  months 
be  filed  duly-certified  transcripts  of  tbe 
same  in  tbe  office  ot  tbe  clerk  ot  the  dis- 
trict court  of  Decatur  county.  The  defend- 
ant Ifl  a  son  of  John  Delk;  and  in  May, 
1K<2,  John  Delk  and  his  wife  conveyed  to 
defendant  all  the  land  described,  and  made 
therefor  two  separate  deeds.  In  one  of 
which  the  homestead  was  conveyed,  and 
In  the  other  the  west  SO  acres  of  the  N.  E. 
)i  ot  tbe  N.  W.  i^.  The  considerationp  ex- 
pressed in  the  deeds  are  as  follows :  That 
In  the  one  conveying  the  homestead: 
"  We  d^ed  said  land  as  one  homestead  for 
the  purpose  of  having  the  said  Ferdlnan- 
dus  O.  Delk  provide  us  a  comfortable 
home  and  living  during  the-remalnder  ot 
our  lives;  and  it  is  expressly  agreed  that 
in  case  said  Ferdinand  us  O.  Delk  shall  tail, 
neglect,  or  refuse  to  provide  us  a  comfort- 
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mlb\e  home  and  lirlngr  the  balance  of  oar 
Uvea,  then  this  deed  tobenuU  and  void,  and 
■■o  title  to  paaa  from  us."  Ttaatlo  the 
other:  "Said  cpnaideration  to  conaiat  in 
-tke  aald  Ferdinandus  O.  Delk  aasuming 
auid  paying  to  Qeorge  Hamilton,  bis  exec- 
-«tor  uraBalgnB.acertainniortgaKe  execut- 
•cd  by  na  to  him  on  said  80  acres  of  land 
iorfl.OOO,  tosetber  with  all  interest  ac- 
crued thereon,  fully  relievlnKusfrom  all  lia- 
4iUity  by  i-eaaon  of  said  mortgage."  John 
Delk  and  wife  both  died  before  the  com-. 
'Oiencement  of  this  action,— the  latter  in 
1886,  and  the  former  In  1888;  and  were, 
after  the  execution  of  the  deed,  doly  pro- 
vided for  by  the  defendant.  The  defend- 
«Dt  afterwards  paid  to  Hamilton  the 
-emount  of  his  note  and  mortgage,  and 
-took  the  assignment  as  follows:  "For 
value  received  I  assign  the  attached  note 
and  mortgage  to  Ferdinandus  O.  Delk. 
without  recourse  on  me,  this  12th  day  of 
December,  1882.  G.  A.  Hamilton."  To 
obtain  the  money  for  the  payment  to 
Hamilton  a  note  and  mortgage  on  the  SO- 
-acre  tract  was  made  to  one  Ureen,  and 
afterwards  the  Green  mortgage  was  paid, 
and  a  mortgage  tor  f  800  was  made  to  de- 
lendant  Hurst  for  money  applied  to  the 
-discharge  of  the  Green  mortgage;  the 
Harst  mortgage  beingstiU  in  part  unpaid. 
The  principal  contention  in  the  case  is  as 
■to  the  legal  effect  of  the  payment  uf  the 
Hamilton  note;  it  t>eing  that  uf  plaintiff 
that  it  extinguished  the  lien  of  the  mort- 
gage, and  gave  priority  to  his  Judgment 
as  against  the  80  acres,  not  a  part  of  the 
homestead.  Defendant's  contention  is 
that  the  Hen  of  the  Hamilton  mortgage  is 
aot  extinguished,  but  exists  for  his  pro- 
tection against  the  Hen  of  the  Judgments. 
In  the  consideration  of  the  caseotherfacts 
orKed  by  defendant  will  be  noticed  to  the 
-extent  that  they  are  important. 

The  district  court  gave  Judgment  where- 
-liy  the  Hamilton  note  and  mortgage  is 
aiade  a  first  lien  on  the  30  acres,  not  of 
the  homestead,  for  f  1,920,  and  the  lien  of 
Alalntitf's  Judgments  inferior  thereto. 
Viewing  the  facts  of  the  case  as  Indicated 
4i7  the  deeds,  wherein  it  is  expressed  that 
the  consideration  for  the  conveyance  of 
the  homestead  is  the  ^fupport  of  John 
'Delk  and  wife,  and  that  for  the  remaining 
40  acres  the  payment  of  the  Hamilton 
mortgage,  which  was  a  Hen  on  the  entire 
tract,  and  the  solution  of  the  question  Is 
Aot  dl£Bcnlt.  The  present  contention  as 
•to  liens  is  only  as  to  the  80-acre  tract,  and 
the  agreement  as  to  the  homestead  is  only 
■incideutally  Involved.  In  the  deed  for  the 
80  acres  it  Is  expressed  that  defendant, 
Delk.  assumes  the  payment  of  the  mort- 
^Ute;  and,  as  between  him  and  John 
Delk.  he  became  the  obligor.  The  pay- 
jsent,  under  such  a  state  of  facts, 
would  merge  the  Hen  of  the  mortgagn  in 
the  legal  title,  and  be  no  longer  superior 
to  the  Judgment  Hen.  Johnson  v.  Walter, 
«0  Iowa,  316,  14  N.  W.  Rep.  825;  Bylngton 
V.  Fountain,  61  Iowa.  612,  14  N.  W.  Rep. 
220,  and  16  N.  W.  Rep.  634;  Goodyear  v. 
Goodyear,  72  Iowa,  329,  38  N.  W.  Rep.  142. 
There  is  a  claim  in  argument  by  appellee 
that,  although  there  were  two  deeds,  they 
were  both  part  of  one  transaction.  In 
which  he  took  the  homestead,  and  was  to 


care  for  his  father  and  mother;  that  he 
would  not  have  taken  one  piece  of  land 
without  the  other;  and  that  it  was  the 
intention  of  himself  and  father  at  the 
time  that  the  Hamilton  mortgage  should 
be  assigned  to  him,  and  remain  as  a  prior 
Hen  on  the  premises,  and  that  such  inten- 
tion should  now  prevail.  We  need  not 
consider  the  objections  to  the  testimony 
by  which  facts  are  claimed  to  be  estab- 
lished, nor  the  legal  significance  of  the 
facts,  it  established,  for  the  evidence  comes 
far  short  of  its  purpose.  Defendant  doea 
not  in  his  testimony  say  that  there  was 
between  himself  and  father  a  talk  of  that 
kind ;  nor  does  he  say  that  there  was  such 
an  understanding,  or  any  lacKuage  from 
which  the  understanding  could  be  de- 
duced. Wo  do  not  find  In  the  testimony  a 
word  that  even  remotely  sustains  the 
claim  that  the  parties,  when  the  deeds 
were  executed,  Intended  anything  but  an 
absolute  payment  and  discharge  of  the 
mortgage  Hen  by  the  defendant.  Much  la 
said  in  argument  to  the  effect  that  the 
value  of  the  land  (the  80  acres)  did  not 
exceed  9900;  that  John  Delk  was  dealing 
with  his  son  for  hlssupport;  that  the  pur- 
pose was  to  release  the  homestead  from 
thelienof  themortgage;  and  that  itcould 
only  be  done,  so  as  to  protect  defendant, 
by  having  the  mortgage  assigned  to  him, 
and  the  lien  continued ;  and  that  it  is  rea- 
sonable to  suppose  the  parties  so  intend- 
ed. But  it  Is  unreasonable  to  suppose 
they  so  Intended,  and  not  only  failed  to 
use  any  language  to  indicate  the  Intent, 
but,  on  the  contrary,  used  language  of  a 
different  import.  The  defendant  assumed 
the  bnrden  of  showing  the  facts  otherwise 
than  expressed  in  the  deeds,  and  to  do  so 
he  must  show  more  than  that  the  facts  as 
he  claims  tbem  would  be  to  his  own  inter- 
est. The  facts  are  clearly  expressed  in 
the  writings  of  the  parties,  and  sustain  the 
legal  conclusion  above  announced.  With 
the  facta  as  we  find  them,  we  need  not 
consider  the  authorities  cited  by  appellee. 
It  follows  that  the  plaintiff  should  hare 
bis  decree,  and  that  the  Judgment  of  the 
district  court  must  be  reversed. 


Bleckbr  v.  Schoff. 

(Su^preme  Court  qf  Iowa.    June  8, 1801.) 

AssioHiiBiiTS  or  Erboh— Si.Aimx»— Daiuoi»-. 

IXSTRUCnONB. 

1.  Under  Code  Iowa,  |  8307,  wlilch  provides 
that  assigmuents  of  error  most  point  out  the 
very  error  objected  to,  an  assignment  of  error 
that  "the  court  erred  in  sostalning  tbe  demurrer 
to  the  second  count  of  the  defendant's  answer"  is 
too  general  to  be  considered,  where  the  demurrer 
stated  several  groands  of  demurrer. 

3.  Under  said  section,  an  assignment  of  error, 
objecting  to  the  admission  of  testimony  without 
pointing  out  the- testimony  to  which  the  objection 
IS  made,  is  too  general  to  be  considered,  fol- 
lowlug  Albrosky  v.  Iowa  City,  76  Iowa, 801,  41  H. 
W.  Rep.  23. 

8.  The  defendant's  belief  In  the  truth  of  a 
slander,  and  his  good  faith  in  uttering  it,  though 
proper  to  be  shown  in  mitigation  of  damages,  are 
not  sufficient  to  deprive  tbe  plaintiff  of  tbe  right 
to  recover  substantial  damages. 

4.  The  jury  were  instructed  that  certain  mat- 
ter was  pleaded  in  mitigation  of  damages,  and 
that  if  it  was  established,  they  shoitld  co:iaider 
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ft  In  estfmatlng  tite  platsUlPa  damages.  BelS, 
that  tb«  loatraction  tnlBelenay  stated  tliat  the 
Jury  Bhonld  oonaitto*  anch  matter  in  aitigatlcm 
•f  oaaagM. 

6.  tioot  that  actionable  word*  were  spokea 
Is  sufficient  etridence  of  malice  to  warrant  a  charge 
that,  if  the  words  were  uttered  with  actual  mal- 
ice, the  jary  might  award. exemplary  damages. 

Appeal  from  diatrict  eonrt,01nton  conn* 
ty;  C.  M.  Watkruan,  Jndgv. 

Action  on  account  of  an  alleged  alander. 
Tbere  was  a  trial  by  Jury  and  a  verdict 
and  Jndgment  in  favor  of  plaintiff.  !>•• 
tendant  appeals. 

P.  B.  Wolf,  for  appellant.  W.  C.  Orobe 
and  BlUa  S  McCoy,  lot  appellee. 

BoBtNSOif.  J.  1.  The  plaintiff  waa  90 
years  of  age  when  this  action  was  com- 
menced, and  bad  never  been  married.  8be 
alleges  in  ber  petition  that  in  September, 
1888,  at  or  near  Loat  Nation,  Town,  thede- 
fendant  talnely  and  maliclonsly  saidofand 
concerning  her:  "Shegave  birth  toan  ille- 
gitimate child  while  she  lived  in  Ida 
Grove,  Iowa,  and  I  can  prove  it."  The 
first  division  of  the  answer  contains  a 
general  denial ;  the  second  pleadB  matter 
In  mitigation  of  damages;  and  the  third 
alleges,  "as  a  complete  detense'  to  the  ac- 
tion, in  Bubstaace,  that  it  was  currently 
reported,  and  generally  believed,  at  Lost 
Nation  and  vicinity,  tbat  plaintiff  did  give 
birth  to  a  child ;  tbat  defendant  believed 
the  report  to  be  tnie,  and  whatever  he 
said  with  reference  to  plaintiff  waa  what 
be  bad  heard  aa  to  the  report,  and  was 
only  said  in  strict  confidence  to  one  Sell- 
ers, who  was  at  thattlme  an  intimate  per- 
sonal friend  of  defendant,  who  was  "  keep- 
ing company"  with  plaintiff;  that  all  he 
told  Sellers  waa  that  there  was  ammorat 
Lost  Nation,  which  was  the  home  of 
plaintiff,  that  she  had  given  birth  to  a 
chtld ;  that  what  waa  aaid  to  Skiers  was 
told  because  be  considered  thatSellersbad 
an  Interest  In  and  a  right  to  know  what 
was  said  of  plaintiff.  A  demurrer  was 
filed,  aa  we  nnderstand  the  record,  to  the 
third  division  of  the  answer  erroneously 
described  as  the  second,  based  upon  three 
grounda,  atated  as  foUown:  "(1)  The 
said  answer  or  count  does  not  aver  tbat 
defendant  sustained  any  relation  to  aaid 
Kellers,  whereby  defendant  waa  interested 
or  would  be  affected  in  property,  reputa- 
tion or  utberwiae  on  account  of  said  Sell- 
ers keeping  company  wltii  said  plaintiff. 
(2)  It  Is  not  ajnstlflcatiootospeak  false 
ly  concerning  a  yonng  lady,  and  ruin  her 
character  in  the  estimation  of  a  young 
gentleman  keeping  her  company,  on  ac- 
count of  or  on  the  ground  of  friendship 
or  protection  of  such  gentleman's  Inter- 
eats.  (8)  Said  matter  is  pleaded  as  a  Jus- 
tification or  a  privileged  communication. 
and  Joes  not  state  facts  which  amount  to 
nach  Jostiflcation."  The  error  assigned 
aa  to  the  mling  on  the  demurrer  is  that 
" the £ourt  erred  in  sustaining  the  demur- 
rer to  the  second  count  of  the  defendant's 
anawer."  The  appellee  objects  tbat  the 
assignment  Is  too  general,  and  we  think 
the  objection  is  well  taken.  The  different 
grounds  of  the  demurrer  present  different 
queatlona,  and,  accordlnir  to  the  rule  re- 
peatedly announced  by  rhis  court,  the  as- 


signment Is  Insoffictent,  snd  eannot  b« 
considered.  Code,  {  8207 :  Town  of  Wan- 
kon  V.  Strnuae,  74  Iowa,  548,  88  K.  W.Bep. 
408,  and  cases  therein  cited. 

3.  Appellant  discnsses  the  eorrectoesa 
of  numeroos  rulings  of  the  court  Id  r»- 
gard  to  the  admission  of  evidence.  Ap- 
pellee contends  tbat  the  questions  thus 
discussed  are  not  sufficiently  presented  by 
the  aasignments  of  error.  Tlie  assign- 
ments art  of  the  same  character  as  those 
held  lasufBcient  in  Alhrosky  v.  Iowa  City, 
76  Iowa,  801,  41  N.  W.  Rep.  28,  and  other 
cases.  Following  the  role  of  those  cases, 
the  assignments  must  be  disregarded. 

8.  The  court  refnsed  the  request  of  de- 
fendant to  Instruct  the  fnry  aa  follows: 
"If  you  find  from  the  evidence  tbat  the 
defendant  did  not  originate  the  story 
that  plaintiff  had  a  child  out  west,  but 
only  told  what  he  had  beard,  and  told  it 
as  hearsay, — that  la,  not  a«  knowing  tlie 
facts  himself,  only  tbat  hekeard  otbers 
say  so;  and,  if  yon  iDrtbcrflnd  that  lis 
believed  said  story  to  be  true,  and  told 
the  same  in  confidence  and  good  faith  to 
one  Sellers,  nnder  the  honest  belief  tbat 
Setlera  bad  an  Interest  In  knowing  what 
was  said  of  the  plaintiff,  and  not  with 
any  Intention  of  Injnring  tl>e  plaintiff  or 
doing  ber  any  wrong,— then,  and  in  tbat 
event,  your  verdict  will  be  for  not  more 
than  nominal  damages  in  favor  of  the 
plaintlB.*  The  instruction  was  properly 
refused.  The  belief  and  grood  faltb  of  de- 
fendant in  uttering  the  slander.  If  proven, 
might  be  considered  in  mitigation  of  dam- 
ages, but  would  not  prevent  the  recovery 
of  auiwtantlal  compensation  tot  the  Inju- 
ry wsfalned.  The  instruction  also  Ignores 
the  fact  that,  even  tbongb  defendant  be- 
lieved the  statefbeut  in  qnestlon  to  be 
true,  and  thongh  he  made  It  to  Sellers 
thinking  that  be  bad  an  Interest  la 
knowing  It,  yet.  If  made  maHcionsly.  be 
would  be  liable  for  more  than  nominal 
damage.  A  person  who  repeats  a,  slan- 
der does  so  at  bis  peril,  and  rannot  escape 
the  conaeqnencea  which  naturally  follow 
his  act,  becanse,  altbonirh  mistaken  as 
to  the  fact,  he  acted  in  good  faith.  Wheth- 
er defendant  stood  in  such  relation  to  fMX- 
ers  as  to  make  it  proper  for  hint  to  volun- 
teer the  stateirent  he  made  Is  a  question 
we  need  not  determine.  What  we  have 
said  in  regard  to  the  InatrDctlon  Just  con- 
sidered dispoaea  of  several  queatlona  pre- 
sented in  regard  to  the  second  Inatruction 
asked  by  defendant  and  refused,  and  in 
regard  to  portlona  of  the  charge  given. 

4.  Appellant  complains  of  the  sixth  par^ 
agraph  of  the  charge  on  theground  tbattt 
did  not  instruct  tbe  Jury  that.  If  they 
fonnd  the  matter  pleaded  by  defendant  In 
mitigation  of  damages  to  be  true,  they 
should  consider  it  in  mitigation  of  dam- 
ages. We  do  not  think  the  complaint  is 
well  founded.  The  Jury  were  told  that 
the  matter  in  question  was  pleaded  In 
mitigation  of  damages,  and  tbat.  If  true. 
It  would  not  constitute  a  complete  de- 
fense to  the  suit,  but,  if  it  was  estal- 
}iahed,tbey  should  consider  it  in  "estimat- 
ing the  da  inn g«8  to  which  plalntill  Is  en- 
titled. "  It  must  be  assumed  that  thejnry 
were  poaaeaxed  of  at  least  ordinary  InteJM- 
gence,  and,  if  they  were,  they  could  not 


Digitized  by^OOQlC 


lme%,} 


FUK  •.  CHIOAjOO^  M.  A.  ST.  P.  B7,  GO. 


1081 


kaiy»  BBAeratoad  ifcat  th«y  were  at  liber- 
ty to  eoMlder  the  tacts  pleaded  In  miti^a^ 
tion  of  damag^H,  aad  prorea  lor  the  por- 
pose  ot  Incivastng^  tke  amomt  to  be  a^ 
lowed  the  plalatlff. 

5.  The  IttiT  were  inetrncted,  ia  effect, 
tbat.  If  tber  found  for  platntlfl.  and  alao 
tvand  that  the  alaader  In  potation  was 
littered  bj  dcCwdaait  with  aetnal  BMllcev 
tbey  woold  be  aatborlced  to  allow  plala- 
tiff  ezenptary  damages.  Appnllarat  cwa- 
tende  that  there  was  do  evMence  ot  actoal 
malice.  The  words  defendant  1»  charged 
with  having  aaed  are  actioaable.  aad 
proof  that  they  were  apc^cen  la  erldeBce 
(rf  malice.  There  waa  otlier  evldeaca'  ad- 
mitted whlefa  tended  to  strengtbcD  the 
prenamptton  of  malice.  Id  oar  optnlon, 
the  obfectton  of  appellant  is  aol  well 
KMiaded. 

6.  Other  qneatlone  aredisaMBBdbyco(m> 
eel  which  are  not  of  PuflBcient  importance 
to  receive  epecial  mention.  We  find  no 
error  In  the  record  prcjndldal  to  defend- 
ant. The  Judgment  of  the  diatrlct  eom^ 
la  thwefora  afflrmecU 


Johnson  ▼.  Millbk  et  al. 
(Suprems  Cawrt  of  Jouxz.    June  8»  189L) 

IfAUOiovs  PjKMaoimov—TBiAi/— ▲>>>»(»  Jinta- 

McaT. 

1.  It  Is  no  defense  to  aa  acttOB  for  maliaious 
prosecution  by  one  who  did  not  believe  the  ae- 
cQsed  guilty,  that  be  made  the  oomplaint  upon 
the  advice  of  counsel,  after  a  foil  and  fair  state- 
ment of  all  the  facts  within  his  knowledge. 

2.  Where  there  Is  no  direct  finding  as  te 
whether  there  was  probable  cause  for  the  prose- 
CBtlon,  h  will  be  inferred  from  a  general  verdict 
for  the  plalntffl  In  an  action  for  malicious  prose- 
cution that  the  ]ury  found  A  want  of  probable 
cause,  and,  although  the  facts  found  are  suspl- 
tflous,  yet,  if  they  do  not  necessarily  lead  to  a 
heliei  of  plaintifl's  guilt,  a  general  verdict  for 
plaintiff  is  not  so  manifestly  inconsistent  with 
tbe  special  findings  as  to  lustlfy  judgment  for 
defendants  on  the  special  findings,  notwitltstand- 
lag  the  verdict. 

S.  A  motion  in  arrest  of  Judgment  In  a  drtl 
case  can  only  be  made  when  tbe  facta  stated  In 
the  petition  do  not  entitle  plaintiff  to  any  relief 
whatever. 
Affirming  *r  N.  W.  Kep.  903. 

Supplemental  opinion  on  appellant's  pe- 
tition for  rehearing. 

Qrvrn,  J.  Our  review  of  the  former 
opinion,  in  tbe  respeets  in  which  It  la 
qoMtioned  by  tbe  petition  and  argument 
for  a  rehearing,  leads  im  to  tbe  coudutrton 
(hat  there  is  no  sufficient  reason  for  grant- 
ing a  rehearing.  Tbe  petition  Is  therefore 
orermled.  On  the  bearing  ot  tbis  peti- 
tion our  attention  la  called  tvanomlsBlon 
in  tbo  third  paragraph  of  the  opinion  as 
filed  and  published  in  47  N.  W.  Kep.  twe,  i 
to  elte  tbe  case  ol  Ao.ton  v.  Coffman,  74 
Iowa,  17,  86  N.  W.  Rep.  774,  In  the  proper 
connection.  Following  tbe  quotation  In 
that  paragraph  from  Center  v.  Spring,  3 
Iowa,  89B,  the  opinion  nhould  read  as  fol- 
lows: "In  Acton  V.  Coffman,  74  Iowa,  17, 
3C  N.  "W.  Rep.  774,  the  court  Instructed," 
•te.,  as  found  In  the  opinion. 

'  Bee  page  801^  first  column,  line  88  from  bottom. 


Frk  r.  Cbkaoo,  M.  ft  St.  P.  Rr.  Co. 

(Supreme  Court  of  lawa.    June  S,  1691.) 

UbQUOBSCB — ^FatGBTXSINO  HOBSBS — SpeciaijVbb- 
DIOX— Pbbsukptjox. 

1.  In  an  action  against  a  railroad  company  for 
alleged  negligence  In  leaving  a  freight-car  so 
near  a  eroasmg  that  it  frightened  plaintiff's 
horses,  and  caused  them  to  throw  him  out  of  his 
boggy,  tiie  jory  rendered  a  general  verdict  for 
tbe  defendant,  aad  speoially  found  that  plain- 
tiffs team  was  not  one  of  erdlBaiy  gentlenesa. 
Tlie  court  had  instructed  tbe  jury  that  plaintiff's 
right  to  recover  depended  ontheliustthat  his  team 
was  one  of  ordinary  gentleness,  and  this  Instruc- 
tion was  not  excepted  to.  Beld,  that  alleged 
errors  la  giving  otnar  instructiona  and  submit- 
tUig  other  Interrogatories  to  the  Jury  were  not 
prejudicial,  sinee^  under  sneh  instroctioa  and 
spaoial  flnding,  the  plaintiff  oooid  not  leoover. 

3.  Where  objection  ia  made  to  only  part  of 
the  questions  submitted  to  the  Jury  It  will  be 
presumed  on  appeal  that  the  submission  waa  by 
consent. 

Appeal  from  district  court,  Iiton county ; 
James  D.  GirFSN,  Judges 

Tb»  plaintiff  la  tbe  tmatea  oH  ona  A.  Bol- 
ton. Oo  tba  l&tb  day  of  Iteptcmher.  188&, 
at  tbe  town  of  Paralta,  in  Llna  county, 
said  Bolton  waa  drivteg  a  team  of  colts 
o»  a  pnMlc  highway  where  the  saaae 
cruaaed  deiMidaDt's  railway  tracks,  wlien 
tbe  team  took  fright  beeaoae  of  a  freight- 
car  standing  on  the  track  and  in  the  pub- 
lic tai^bway,  and  ran,  throwing  Bolton 
out  of  the  wagon,  and  against  a  fence,  by 
which  he  was  injured.  "This  action  la  to 
recovta-  therefor, averring  aegllfcenceln  tlie 
defendant  company  In  thns  leaving  its  car 
near  the  traveled  track  In  the  highway. 
The  answer  puts  In  issue  tbe  negligence  of 
both  tbe  railway  company  and  tbe  plain- 
tiff. Thejury  returned  a  general  verdict  lor 
tlie  defendant,  with  the  following  special 
findings:  "Interrogatory  18.  Were  Bol- 
ton's eolts,  or  any  of  them,  higb  spirited 
and  nervons,  and  liable  to  become  fright- 
ened at  frelgbt-cars  left  standing  near  tbe 
roadrway?  Answer.  Yea.  Int.  14-.  Do  you 
find  tlkat  Bolton's  eolts  weresaie  to  drive 
paat  freight-cars  standing  near  the  road- 
way, as  they  were  driven?  A.  No."  "Int. 
16.  Was  Bolton'steamoneofordlnarygen- 
tlmesa  In  respect  to  becoming  frlgtatened 
at  cars  standing  near  tba  roaid-way  ?  A. 
No.  Int.  17.  Was  the  near  mare  nervoas 
and  excitable,  and  liable  to  frightem  and 
shy  at  objects  in  or  near  the  road- way? 
A.  Yes.  Int.  18.  Were  Bolton's  colts  as 
safe  to  drive  past  cars  standing  uear'the 
road-way  as  a  team  of  ordinary  gentle- 
ness, well  broken  and  carefully  driven, 
would  have  been?  A.  No."  "Int.  30.  Do 
you  find  that  Bolton's  colts  were  orcUnsb- 
rily  gentle,  and  well  brok«),  and  was 
each  one  so?  A.  No."  From  tbe  judg- 
ment on  tbe  verdict  plaintiff  appealed. 

Rickel  tt  Crocker,  for  appellant.  Mills  A 
Keeier,  for  appellee. 

Oba:(6  BR,  J.  1.  Tbecomplalnts  by  appel- 
lant are  as  to  certain  Instructions  given 
relative  to  contributory  negligence,  the 
aubmieeion  ot  special  interrogatories  to 
the  jnry,  and  the  nd mission  and  exclusion 
of  evidence.  Apitellee,  however,  insists 
that,  notwithBtanding  the  errors  com- 
plained of,  the  Indgment  innat  stand  be* 
canse  of  the  special  findings  an  dinetroc 
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tions  ot  which  complaint  in  not  made. 
The  only  Instraction  of  the  series  iriven  by 
the  court  in  which  the  facta  are  stated  on 
which  recovery  can  be  had  by  the  plaintiff 
is  No.  7,  as  follows :  "(7)  If  from  the  evi- 
dence yon  find  that  defendant  placed  a 
(reight-car  on  the  highway  crossing  in 
qaeetlon,  or  near  the  traveled  track,  or 
portion  thereof,  and  left  the  same  in  snch 
position  for  an  anreaaonable  length  of 
thne,  and  that  said  car  so  placed  was  an 
object  calculated  to  frighten  horses  of  or- 
dinary gentleness,  passing  along  and  over 
said  highway  across  said  crossing,  and 
that  said  Bolton's  team  was  one  of  ordi- 
nary gentleness,  and  that  he  was  at  the 
time  in  question  driving  said  team  along 
said  highway  and  over  said  crossing  In  an 
ordinarily  careful  manner,  and  that,  while 
Bodrivtngthesame,  they  were  frightened  at 
said  car,  and  became  unmanageable,  and 
ran  away  with  said  Bolton,  and  he  was 
thrown  ont  and  Injured,  then  the  defend- 
ant is  liable  for  the  damages  to  said  Bol- 
ton directly  caused  by  such  injuries,  unless 
said  Bolton's  own  negligence  contributed 
to  produce  such  injnries. "  The  correct- 
ness of  this  instrnctlon  as  a  statement  of 
the  law  is  not  questioned  in  this  court, 
and  counsel  In  argument  agree  that  it 
must  stand  unquestioned  as  the  law  of 
the  case.  It  is  not,  however,  to  be  regard- 
ed as  approved  by  this  court.  It  la  the 
rule,  followed  by  this  court,  that  the  jury 
must  regard  the  Instructions  given,  even 
if  Incorrect:  and  for  a  failure  to  do  so  a 
new  trial  will  be  granted.  Boyer  v.  Riley, 
41  Iowa,  18.  With  these  facts  and  rules  of 
law  ^n  mind,  we  may  readily  dispose  of 
the  principal  controversy  in  the  case.  By 
the  instruction  the  jury  is  told  that  to  find 
for  the  plaintiff  it  must  find  that  the  team 
driven  by  Bolton  "was  one  ot  ordinary 
gentleness."  The  jury  did  not  find  so, 
but,  on  the  contrary,  found  that  it  was 
not  one  ot  ordinary  gentleness.  (See  spe- 
cial findings.)  This  finding  of  fact  was  in 
no  way  influenced  by  the  instructions 
complained  of  by  appellant,  and,  had  snch 
instructions  been  in  accord  with  appel- 
lant's view,  the  result  could  not  have 
been  different.  It,  then,  the  instructions 
are  erroneous,  the  error  is  without  preju- 
dice. With  this  view  and  our  conclualona 
as  to  the  remaining  questions  in  the  case, 
it  is  not  necessary  to  determine  the  cor- 
rectness of  the  instructions  complaiued  of. 
2.*The  court  submitted  to  the  jury  20  In- 
terrogatories at  the  request  ot  defendant, 
to  which  answers  were  returned.  Appel- 
lant now  complains  that  it  was  error  to 
submit  them.  The  record  shows  that  at 
the  time  plaintiff  objected  to  the  submis- 
sion ot  Nos.  10, 11,  and  12,  which,  with'the 
answers,  are  as  follows:  "Interrogatory 
10.  At  what  place  were  Bolton's  Injuries 
received,  and  bow  were  they  caused,  and 
how  tar  from  the  tracks?  Answer.  At 
road-side,  near  crossing,  by  being  thrown 
from  his  buggy  onto  fence-pont  and  ground , 
about  one  hundred  feet  north  of  tracks. 
Int.  11.  Was  Bolton  injured  before  his 
wagon  wheels  struck  the  tie  by  the  road- 
side? A.  No.  Int.  12.  If  BoUon'a  wagou 
wheels  had  not  struck  the  tie  by  the  road- 
side, and  thrown  him  against  the  fence- 
wire,  would  he  have  received  the  injuries 


complained  of?  A.  No.*  It  most  be 
seen  at  a  glance  that  them  queBtiona 
could  in  no  way  attect  or  change  the  re- 
sult under  onr  holding  in  the  first  dlvto- 
ion  ot  theoplnion.  Inasmuch  am  objectioa 
was  made  to  a  part  of  the  qoestione,  and 
not  to  others,  at  the  time  of  sabmlaeion, 
we  must  assume  that  the  snbmiMsion  warn 
by  consent  implied,  it  not  expretwed. 

8.  It  ia  said  that  there  is  no  testlmonr 
as  a  basis  for  the  submiBsion  of  interroga- 
tory No.  l.t,  but  that  is  a  misapprenben- 
aion,  as  it  ija  la  evidence  that  Mr.  Boltoa 
said  that  the  team  was  "always  afraid  of 
a  car  standing  still. "  There  is  also  otb^ 
evidence  to  the  same  point.  The  evidenee 
complained  of,  both  as  to  ezcluaioa  and 
admission,  was  directed  to  •points  otiier 
than  that  held  to  beconclosiveot  the  case, 
and  need  not  be  considered.  The  Judg- 
ment ia  affirmed. 


Pb^iCogk  t.  Oaks. 

(/Supreme  Court  <tf  ificMcran.    May  IB,  189L) 

iKTOxiCATiKa  Liquors— Crrn.  Dakaob  Iiaw— Bx 
iKPLABT  DAJLiasa  —  UinxwvRL  Balb  —  Evi- 

DBMCB. 

1.  The  exemplary  damages  allowed  by  stat- 
utes of  Michigan  aathprizing  s  suit  for  damage* 
by  any  one  injured  by  reason  of  a  person's  intoz- 
ioation  against  the  person  famishing  the  liquor, 
are  ponitory  in  their  character,  and  designed  to 
punish  the  defendant  for  aome  positive  wrong 
willfully  inflicted  on  or  oansed  the  plaintiff,  or 
for  some  very  gross  neglect  of  platnulTs  ri^ts 
in  furnishing  liquor.  Following  lArzelere  v. 
Kirohgeesner,  73  Mich.  876,  288,  41  N.  W.  Repi 
488. 

8.  There  can  be  no  reoovaiT  for  injnrloa 
oauaed  by  the  sale  or  famishing  of  liquor  to  an- 
other, unless  saoh  sale  or  furnishing  was  in  vio- 
lation of  law. 

8.  In  an  action  to  reoovar  for  injuries  csnsed 
by  the  sale  and  furnishing  of  liquor  to  plaintiira 
hasbana  by  defendant  the  admission  of  evidence 
of  his  intoxication  after  defendant  went  out  of 
business  and  another  person  took  the  saloonwma 
error  in  the  absence  of  any  further  showing  that 
defendant  contributed  to  such  Intoxication  by 
selling  or  furnishing  him  liquor. 

Error  to  circuit  court,  Osceola  county; 
J.  B.  Jui>KiN8.  Judge. 

S.  D.  Cluy  and  McQarry  dt  Ford,  tor  ap- 
pellant. Cooper  (ft  Fleiscbauer,  tor  appd- 
lee. 

Morse,  J.  The  plaintiff  sued  the  defend- 
ant in  the  Osceola  circuit  court,  claiming 
damages  for  injuries  alleged  to  have  t>een 
BUBtaine<l  at  the  hands  ot  her  husband, 
Thomas  H.  Peacock,  by  means  ut  his  in- 
toxication, resulting  from  liquors  sold 
him  by  the  defendant,  who  kept  a  Baloon 
in  the  village  of  Keed  City.  She  recovered 
verdict  and  (judgment  tor  $300.  The  de- 
fendant brings  error,  and  files  a  brief  in 
support  of  his  allegations.  The  plaintiff 
presents  no  brief,  and  was  not  represented 
by  counsel  on  the  hearing  in  this  court. 
The  plaintiff  in  her  declaration  alleges 
that  she  was  married  to  Thomas  U.  Pea- 
cock on  the  8d  day  of  November,  1879.  and 
immediately  after  such  marriage  came  to 
Reed  City,  where  they  have  since  resided. 
That  Oaks  kept  a  saloon,  where  liquors 
were  sold,  from  November  3. 1S79,  to  May 
1, 1S89.  Tbat  fur  three  or  four  years  after 
her  marriage  her  husband  treated  her  well 
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and  kindly,  and  was  snber  and  ladastri- 
oas,  and  prospered  in  bis  bualneas,  which 
-viraB  the  mnninK  and  operating  of  a  plan- 
ing and  sash  and  door  factory  and  Ininber 
yard:  At  the  end  of  this  period  be  be- 
gan drinking  liqaora  at  the  aaloon  of 
the  defendant,  npent  much  of  his  time 
there,  neglected  his  businosB  and  hla  fam- 
ily, came  home  drunk,  and  abased  her. 
In  October,  1885, her  husband  attended  re- 
vival meetings,  and,  under  their  influence, 
reformed;  and  for  five  mouths  quit  the 
ose  of  Intoxicating  liquors  entirely,  and 
ceased  to  visit  the  saloon  of  the  defendant. 
The  defendant,  however,  Induced  him  to 
frequent  his  saloon  again,  and  he  relapsed 
into  bis  old  habits.  He  became  a  person 
in  the  babit  of  becoming  intoxicated,  and 
from  the  let  day  of  March,  1886,  until  the 
lat  day  of  May,  1889,  visited  the  saloon  of 
defendant  dally  and  nightly ;  and,  until, 
alter  the  legal  hour  of  closing,  was  per- 
mitted to  remain  therein  by  the  defendant, 
and  to  become  grossly  intoxicated,  in 
which  condition,  he  would  come  home  and 
abuse  the  plaintiff,  ill  treating  her,  and 
anbjecting  her  to  personal  Tiolence,  and 
depriving  her  of  her  rest  and  strength  In 
taking  care  of  him.  That  during  this  pe- 
riod defendant  furnished  her  husband  llq- 
nor  nnlawfolly  on  Sundays;  and  when 
plaintiff  w<>nt  to  such  saloon  on  Sundays 
to  Induce  her  husband  to  go  home  with 
ber,  she  was  refused  admittance  therein 
by  the  defendant.  During  the  winter  of 
1888  and  1880  she  several  times  implored 
defendant  not  to  sell  her  husband  any 
more  liquor,  but  defendant  answered  by 
corsing  plaintiff,  and  informing  her  that 
he  thought  her  husband  knew  his  own 
business,  and  when  he  had  enough.  On 
the  15th  of  April,  1889,  she  served  a  writ- 
ten notice  upon  defendant  not  to  sell  or 
furnish  her  bnsband  any  more  liquors,  to 
which  notice  the  defendant  paid  no  atten- 
tion. Her  husband  went  upon  a  pro- 
tracted spree,  and  was  intoxicated  almost 
dally  and  nightly,  until  May  1, 1889,  when 
be  violently  abused  plaintiff,  and  "struck, 
ptilled,  Jerked,  and  hauled  plaintiff  about 
the  house,  smashed  and  broke  up  the 
taonsehold  goods,  and  severely  injured  and 
frightened  plaintiff,  and  caused  her  great 
bodily  and  mental  saftering. "  She  avers 
that  by  reason  of  the  liquors  so  nulaw- 
fnlly  fnmished  by  the  defendant  to  her 
bnsband  he  has  had  several  periods  of  ill- 
ness, so  that  large  sums  of  money  had  to 
be  expended  for  medical  attendance,  care, 
and  nursing,  and  be  was  unable  to  at- 
tend to  his  bnsiness,  which  was  neglected 
and  injured  in  consequence  of  his  intoxi- 
cation and  illness;  her  health  was  seri- 
ously Impaired  and  broken ;  and  she  de- 
prived of  the  society,  aid,  and  comfort  of 
ber  husband  in  bringing  up  her  family,  as 
well  of  the  good  example  of  a  sober  and 
industrious  husband  in  her  family.  She 
has  suffered  "great  shame,  disgrace,  mor- 
tification, and  contumely  of  being  a  drunk- 
ard's wife;  been  driven  from  society  and 
Its  enjoyments  and  comforts,  and  of  the 
society  and  comfort  of  friends  and  rela- 
tions, and  injured  and  outraged  in  ber  feel- 
ings beyond  expression.  She  also  avers 
great  damage  in  her  means  of  support,  in 
the  loss  of  her  husband's  health  and  her 


own  health,  caused  by  the  conduct  of  her 
said  husband  while  intoxicated.  The  sub- 
stance only  of  the  declaration  Is  set  out. 
This  Is  done  In  order  to  properly  discuss 
the  questions  raised  upon  the  trial,  and 
the  errors  alleged  In  the  disposal  of  them 
by  the  trial  court.  The  testimony  was 
such  upon  the  trial  In  relation  to  the 
prosperity  of  the  husband  In  his  busiuesa, 
and  the  manner  In  which  he  supported  his 
family,  that  the  court  instructed  the  Jury 
that  the  evidence,  taken  as  a  whole,  would 
not  fairly  justify  the  claim  that  the  plain- 
tiff's means  of  support  were  Impaired  by 
his  intoxication,  and  that  they  could  give 
ber  no  damages  on  that  account,  and  she 
was  thereby  confined  in  her  recovery  tu 
damages  for  the  abuse  and  personal  vio- 
lence, and  her  mental  suffering  on  account 
of  the  mortification  and  disgrace  incident 
in  the  case  of  a  wife  with  a  drunken  hus- 
band. 

In  stating  the  elements  nf  damage  It  is 
alleged  that  the  court  erred  in  instructing 
the  jury  as  follows:  "Now,  those,  gen  tie- 
men,  oh  this  record  and  on  this  issue  to- 
day, are  the  only  elements  of  actual  dam- 
ages,—the  Injuries  to  her  person,  physical 
and  mental.  In  addition  to  this,  you  bare 
the  right  to  award  her  what  is  known  as 
'exemplary  damages,'  or,  as  some  of  the 
courts  call  It, '  smart  money,'  which  Is  not 
designed  to  compensate  her  particularly, 
but  to  punish  the  defendant  for  his 
wrongful  acts  and  conduct.  If  you  believe 
from  tbe  evidence  these  sales  were  made 
wantonly,  made  wickedly,  made  purpose- 
ly, knowing  the  consequences  resulting 
therefrom.  If  a  man  sells  liquor  to  me 
knowing  that  I  have  a  wife  and  family 
depending  upon  me,  and  I  become  intoxi- 
cated, and  be  carries  that  thing  on  know- 
ingly, knowing  the  consequences,  against 
the  wife's  protest  or  remonstrances,  and 
makes  tbe  sales,  and  damages  her  there- 
by,she  Is  entitled,  of  coarse,  to  actual  dam- 
ages; and.  In  addition  to  that  amount, 
she  Is  entitled  to  recover  whatever  you 
think  would  be  a  fair  amount  as  a  punish- 
ment to  the  man  who  furnished  the  liq- 
uor." And  in  further  charging  tbem.  In 
another  part  of  his  instructions,  that  in 
addition  to  her  actual  damages  she  was 
entitled  to  such  punitive  or  exemplary 
damages  as  would  be  an  example  to  oth- 
er men  In  like  circumstances,  and  punish 
blm  for  his  misdeeds  and  misconduct  In 
the  premises,  and  put  them  altogether  In 
one  sum,  and  render  a  verdict  for  that 
amount,  in  case  they  found  that  plaintiff 
requested  defendant  to  sell  no  more  liq- 
uor to  her  husband,  and,  notwlthstand- 
•Ing  such  request,  be  went  on,  and  sold  in 
violation  of  her  rights,  and  despite  such 
request.  Tbe  complaint  Is  that,  although 
exemplary  damages  are  expressly  al- 
lowed by  the  statute,  they  are  permitted 
because  of  wrong  done  willfully  to  her, 
and  nof  for  wrong  done  without  refer- 
ence to  her;  they  cunnot  be  allowed  when 
there  Is  no  malice  or  willfulness  in  the  act 
complained  of,  and  cannot  be  given  as  a 
punishment  to  the  wroni^-doer  In  addi- 
tion to  the  actual  damages  suffered  by 
plaintiff.  That  this  charge  was  equiva- 
lent to  Imposing  "smart  money"  upon 
the  defendant  In  violation  of  tbe  rule  as 
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laid  down  In  this  state  in  Stflson  v.GHbba, 
5:{  Mich.  280, 18  N.  W.  Rep.  815;  WilaOD  v. 
Buwen,  S4  Mich.'  188,  81  N.  W.  Rep.  81. 
These  cases  do  not  apply  here.  We  held 
In  Lanelere  v.  Kirchgessner,  73  Mich.  276, 
288,  41  N.  W,  Rep.  488,  that  the-uxens- 
plary  damages"  mentioned  In  the  statote 
were  punitory  in  their  -  character,  and  de- 
signed to  pnnlsh  the  defendant  for  some 
positive  wrouK  he  bad  willfnlly  inflicted 
upon  or  caaaed  the  plaintiff,  or  for  some 
very  gross  neglect  of  her  tights  In  furnish- 
ing  liquor  to  her  hasbaud  at  the  time 
alleged  in  her  declaration. 

It  is  also  Insisted  that  the  following  re- 
qaest,  presented  by  the  defendant,  sbould 
have  been  given:  "If  you  should  find  from 
the  evidence  that  the  sale  or  delivery  of 
liquor  to  Mr.  Peacock  by  defendant  caused 
him  to  be  drnnlc  or  intoxlcatnd,  and,  as 
the  result  of  such  intoxication,  he  injured 
the  plaintiff,  even  then  she  cannot  recover 
unless  yuu  find  such  sale  to  have  been  un- 
lawful, and  In  violation  of  law.  *  There 
was  testimony  on  the  part  ot  defendant 
tending  to  show  that  Mr.  Peacock  was 
not  a  man  in  the  habit  of  becoming  intoxi- 
cated, and  that  defendant  never  sold  him 
liquor  while  he  was  intoxicated,  or  oo 
Sundays,  or  at  other  unlawful  hours. 
Defendant  denied  that  plaintifl  ever  asked 
him  not  to  furnish  liquor  to  her  husband 
or  protested  against  It,  until  the  time  of 
the  serving  of  the  written  notice,  April  15, 
1889.  He  testified  that  after  that  ttme  he 
sold  or  furnished  no  liquor  to  Peacock, 
and  that  he  went  out  of  the  saloon  busi- 
ness on  the  30th  day  of  April,  1889.  I  am 
of  the  opinion,  for  reasons  stated  in  Bell 
V.  Zeliner,  75  Mich.  68,  42  N.  W.  Rep.  606, 
that  there  can  be  no  recovery  under  the 
statnte  for  injuries  caused  by  the  sale  or 
furnishing  ot  liquor  to  another,  unless 
such  sale  or  furnishing  is  in  violation  of 
law.  There  was  therefore  error  in  the 
refusal  of  this  request.  The  defendant 
sold  out  his  business  and  another  person 
occupied  the  same  place  of  business  from 
the  1st  of  May,  1889,  to  the  end  of  that 
year.  Complaint  is  Justly  made,  we 
think,  that  the  plaintiff  was  permitted 
to  show  the  intoxication  of  her  husband 
after  May  1, 1889,  and  that  he  frequented 
this  saloon  during  the  year  1889,  when 
there  was  no  testimony  tending  to  show 
that,  after  the  defendant  went  out  of 
business,  he  had  anything  to  do  with  this 
saloon  or  furnished  any  liquor  to  plain- 
tiff's husband.  The  intoxication  of  plain- 
tiff's husband  should  have  been  confined 
to  the  period  in  which  the  defendant  kept 
the  saloon,  unless  it  could  further  be 
shown  that  defendant  eontribnted  tosuch* 
intoxication  by  selling  or  furnishing  him 
liquor.  For  the  errors  noted  the  jndg- 
ment  must  be  reversed,  with  costs  of  this 
court  to  defendant.  The  other  Justices 
concurred. 


Cotjswo  V.  CousiNO  et  aJ. 
(Supreme  Court  of  Michigan.    June  6, 1881.) 
Wills — CoNgTRUcrioN— Natorb  of  Estatb. 
A  devise  to  testator's  wife  ot  all  the  resi- 
due of  his  real  and  personal  estate,  and,  "after 
her  death  or  sooner,  if  she  chooses  to,  to  be  di- 
vided among  my  cnildten  or  their  helia,  share 


and  share  alika, "  gives  O*  wife  a  life-estatB 
only. 

Appeal  from  circuit  court,  Wayne  coun- 
ty, in  chancery;  Ubobob  S.  Hosusb, 
Judge. 

WUItam  Look,  for  app^ant.  WUUam 
E.  Walsb,  for  appellees. 

O  RA  VT,  J.  Complainant  is  the  executrix 
of  her  husband's  will,  and  filed  this  bill  to 
obtain  an  interpretation  thereof.  The 
testator,  after  providing  for  the  payment 
of  his  debts,  bequeathed  the  residue  of  bis 
estate,  real  and  personal,  to  complainant, 
and,  "after  her  death,  or  sooner.  If  sbe 
chooses  to,  to  be  divided  among  my  chil- 
dren or  their  heirs, share  and  share  alike." 
Complainant  insists  that  the  absoluta 
title  to  the  property,  both  real  and  per- 
sonal, was  by  this  clause  vested  la  her. 
We  think  there  can  be  no  ambiguity  as  to 
the  intent  of  the  testator.  The  will  con- 
veyed  only  a  life-estate  to  complatoaot. 
If  he  Intended  to  devise  the  absolute  title 
to  Complainant,  the  last  clause  alt  the 
above  provision  would  be  meanlngleas. 
The  decree  of  the  court  btio  w  is  affirmed, 
the  costs  to  be  paid  out  of  the  estate.  Tbe 
other  Justices  concurred. 


Hbrritt  v.  Stsbbins. 
(Su2>rem«  Court  of  H^xsMgan.    Sxtaa  B,  IML) 

EVIPBNCE — ComrEXSATIOKB. 

Where,  in  replevin  for  a  colt  levied  on  an- 
der  a  judf^ent  against  another  than  plaintiff, 
plalntiS  testifies  that  she  bought  and  owned  its 
moUier,  it  Is  Inadmissible  to  give  evidence  of 
oonversations  at  which  plaintiff  is  not  shown  to 
have  been  present,  between  the  seller  of  the 
mother  of  the  colt  and  others,  tending  to  show 
that  plaintiff  did  not  pnrebase  the  mother  of  the 
oolt,  out  that  the  was  porobased  by  the  Judgment 
debtor. 

Error  to  circuit  court,  Hillsdale  county. 

E.  J.  Mureb  and  W.  V.  Chad  wick,  for 
plaintiff  In  error.  C.  A.  Sbepard,  A.  St. 
Job  a,  and  S.  E.  Dvrigbt,  for  defendant  in 
error. 

McObath,  J.  Plaintiff,  the  wife  of  John 
W.  Merritt,  brings  rei^evin  against  de- 
fendant, for  the  recovery  of  tbe  posseseioa 
ot  a  sucking  colt,  taken  by  defendant  as 
constable  npon  an  execntioa  against 
George  W.  Merritt.  Deflenoant  testified 
that  be  took  the  colt  npon  an  execution 
from  plaintlB's  pnesession,  and  plaintifl 
testified  that  sbe  owned  the  mother  ot 
this  colt,  and  bought  ber  from  Tboniaa  C. 
Fllson  in  188.'>;  that  sbe  had  been  tbe  sole 
owner  from  that  time  down  to  tbe  time  of 
the  trial ;  that  the  mother  ot  the  colt  was 
served  at  her  expense  and  by  ber  direc- 
tion ;  and  that  the  colt  was  ber  property. 
Counsel  for  defendant  tben  caUed  a  wit- 
ness, who  was  permitted  to  testify,  under 
objection,  as  to  a  conversation  between 
George  W.  Merritt  and  Mr.  Fllson  with 
reference  to  tbe  purchase  of  the  mother  ot 
the  colt,  and  to  a  conversation  Iwtween 
George  W.  Merritt  and  the  witnese  in 
which  said  George  W.  Merritt  told  wit- 
ness that,  if  he  got  the  mare,  he  would  let 
witness  use  heron  the  road  selling  pumps. 
Defendant  also  called  William  H.  Fllson, 
a  SOB  of  Thomas   Fllson,  who  was  al- 
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lowed  to  testily,  onder  objection,  as  to  a 
converaatlon  between  Geoive  W.  Merritt 
and  said  Thomas  Ftlson,  witb  reference 
to  the  purchase  of  themara  inqaestion. 
It  appeared  that  this  witness  was  not 
present  at  the  time  when  the  mare  was 
actually  purchased,  and  the  witness  stat- 
ed that  hedid  not  know  to  bisownknowl* 
ed^  who  purchased  the  inare.  PlaintitTs 
counsel  moved  then  to  strike  oat  the  tes- 
timony, but  the  court  refused.  It  was 
not  claimed  that  plaintiff  was  present  at 
nny  of  tbese  conversations.  The  record 
abounds  with  testimony  of  this  charac- 
ter, which  was  clearly  inadmissible.  The 
plaintiff,  after  the  defendant  bad  rested, 
undertook  to  show  by  Thomas  Filson 
himself  that  he  sold  the  mare  to  plaintiff, 
and  took  back  from  her  a  chattel  mort- 
K&ge  to  secure  the  purchase  price;  bat 
the  court  refused  to  admit  it,  on  the 
ground  that  it  was  not  properly  rebutting 
testlpaony.  The  judfcment  is  reversed,  and 
a  new  trial  ordered,  with  coats  of  this 
court  to  plaintiff.  The  otlier  Juutices  con- 
curred. 


Arous  v.  Village  ok  Stcbgis. 
(Sujireme  Court  of  Mich-lgan.    Jane  6, 1891.) 

OSFBCTITB  SlI>SWAI,KS  —  ENOin.BDeS  OT  DsnO* 
— CONIBIBUIORT    NbOUOKNCB. 

In-an  action  for  peiaonsl  iidaries  ocessioned 
by  a  defective  sidewslk,  plaintiff's  Imowled^  of 
■the  existence  of  the  defect  is  not  conclusive  evi- 
dence of  contributory  negligence. 

Error  from  circuit  court,  f^t.  Joseph 
county;  Noah  P.  Loveridoe,  Judge. 

if ffwe/y  R.  Pettier  and  Cbae.  A.  Stnrgea 
for  appellant.  T.  0.  Vmrpentera.n&  Thorn- 
na  R.  Sherwood,  for  appeliee. 

McOrath,  J.  The  plaintiff  brought  this 
case  to  recover  damages  against  deft;nd- 
Hnt  for  inlnries  received  by  a»  Tall  upon  a 
defective  sidewalk  in  said  village,  and  re- 
covered Judgment,  from  whlcb  defendant 
appeals.  The  accident  occurred  in  No- 
vember, 1888,  between  8  and  8  o'clock  in 
the  evening.  The  plaintiff  had  been  to  see 
tier  daughter,  and  was  on  her  way  home. 
She  testified  that  she  knew  of  the  defect  in 
the  walk,  and  had  passed  and  avoided  it 
frequently.  She  testified  as  follows:  "I 
am  generally  in  the  habit  of  walking  very 
quickly,  but  thifi  evening,  I  don't  know,  I 
was  walking  quite  plowly,  and  thinking  I 
must  hurry  home  as  quick  as  I  could  get 
through,  and  all  of  a  sudden  I  thought  I 
roust  be  careful  of  this  sidewalk,— I  must 
be  near  the  broken  sidewalk,— aud  the 
thought  wasn't  any  sooner  in  my  head 
than  my  foot  slipped  into  the  hole.  I  bad 
my  shawl  over  my  bead,  and  my  hands 
were  wound  in  this  way.  My.  hat  was  up 
stairs,  aud  I  had  my  shawl  in  this  way, 
and  my  arms  were  rolled  up  in  it  tight 
around  me.  It  was  chilly,  and  that  was 
one  reason  why  my  arms  were  foul,  as  to 
helping  myself  in  this  position.  When  my 
toot  went  down  I  gave  myself  a  suddoi 
Jerk,  and  fell  over.  •  •  •  i  ^^as  think- 
ing I  must  be  near  the  broken  sidewalk  at 
the  time,  and  all  of  a  sudden  my  foot  went 
out.  I  was  very  careful.  I  was  also  care- 
ful about  going  over  there.  I  did  walk  on 
one  aide,  and  I  didn't  see  I  was  so  close  to 


ft  as  I  was  at  the  time."  Sbefartber 
stated  that  the  night  was  cloudy,  and  the 
taoou  obscured.  Defendant's  counsel  re- 
quested thecourt  to  instruct  the  jury  as  fol- 
lows :  "  The  plaintiff's  own  netsligeaoe  foiv 
bids  her  recovery.  She  knew  of  the  defect, 
if  it  existed,  had  passed  it  many  times,  and 
generally  paasad  it  by  walking  by  on  the 
east  half  of  the  walk,  and  could  have  done 
so  the  evening  she  claims  to  have  been  in- 
jured, but,  instead  af  doing  so,  walked  on 
the  inside  quite  near  the  fence,  witb  a 
shawl  over  her  head,  with  her  arms  folded 
in  It,  BO  that  she  was  unable  to  use  them  in 
any  way  for  her  protection.  It  baa  not 
been  established  by suflScient evidence  that 
the  sidewalk  in  question  was  put  down  by 
the  village  anthoritieB  or  aatborlsed  by 
them,  or  that  they  were  in  any  way  re- 
sponsible for  the  condition  of  the  walk, 
and  thei-efore  plaintiff  cannot  recover." 
These  instructions  were  properly  refused. 
The  question  of  contributory  negligence  of 
plaintiff  was  fairly  and  properly  submitted 
to  the  jury.  This  court  has  frequently 
held  that  the  knowledge  of  the  existence 
of  a  defect  is  not  conclusive  evidence  of 
plalnttfTB  negligence.  It  is  not  necessary 
to  show,  in  this  class  of  cases,  that  the 
municipality  either  constructed  or  ordered 
tbe  oonstmctlon  of  the  walk  in  question. 
The  statute  fixes  defendant's  responsibil- 
ity, and  makes  it  its  duty  to  see  that  its 
walks  are  in  a  condition  reasonably  safe 
for  travel.  Tbe  judgment  will  be  affirmed, 
with  costs.    Tbe  other  justices  concurred. 


Vabden,  Highway  Commissioner,  v. 
BrrcBiB. 

(Supreme  Court  qf  SHeMgan.    May  31, 1801.) 

TrSSPASS— i}ECI.A.RATION. 

In  an  action  of  trespass  by  a  highway  com- 
missioner for  encroachment  on  toe  bighway,  un- 
der How.  St.  S  1871,  to  recover  the  statotbry  pen- 
alty, where  the  declaration  describes  the  high- 
way as  beginning  at  the  ooomer  of  sections  10, 11, 
14,  and  15,  in  the  tonmshlp,  and  extending  thence 
aarth,  along  the  section  line,  and  deaorlDes  tbe 
encroachment  as  commencing  at  t^ese  section  cor- 
ners, and  extending  south  13  rods,  the  defect  is 
fatal,  and  tbe  declaration  will  not  support  a'judg- 
ment. 

Appeal  from  circuit  court,  Huron  coun- 
ty .  Watson  Beach,  Judge. 

CbarJeaL.  Hail,  for  appellant.  Joba  F. 
Murphy,  (E.  F.  Bacon,  of  counsel,)  for  ap- 
pellee. 

LoKO,  J.  This  is  an  action  of  trespass 
brought  by  the  plaintiff  as  highway  com- 
missioner, under  sectlou  1371,  How.  St., 
to  recover  the  statutory  penalty  from  the 
defendant  for  an  encroachment  on  the 
highway.  The  cause  was  tried  before  the 
justice,  and  defendant  had  Judgment, 
which  was  reversed  in  the  circuit  court  of 
Huron  county,  and  judgment  entered  for 
plaintiff  for  50  cents  penalty  and  costs. 
Defendant  brings  error  Tbe  delendunt 
pleaded  the  general  issue,  and  gave  notice 
that  he  wholly  denied  any  encroachment 
upon  the  bigh  way,  as  described  in  plain- 
tiff's declaration.  The  declaration  is  set 
out  in  the  record,  and  describes  the  high- 
way and  encroachment  thereon.  The 
highway  is  described  as  beginning  at  tbe 
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comer  of  BecttonB  10, 11, 14,  and  15,  in  Bald 
township,  and  thence  north  along  tke  sec- 
tion line  to  the  Sand  Beach  and  Sebewaingr 
state  road;  while  the  eucroacbment  is 
described  as  commencing  at  these  section 
comers,  and  extending  south  twelve  rods; 
that  Is,  that  the  defendant  maintains  a 
fence  south  of  the  point  where  the  high- 
way  is  described  as  corameming.  This  is 
a  fatal  defect,  and  no  recovery  should 
have  been  permitted  Mn  the  conrt  below. 
The  judgment  of  the  court  below  must  be 
varatM,  and  Judgment  entered  for  defend- 
ant in  this  court  for  costs  of  both  courts. 
The  other  Justices  concurred. 


OoNKAD  Skiff  Bbewinq  C!o.  v.  MoKitt- 

RICK. 

(Supreme  Court  of  MicMgan.    M»y21,1891.) 

FlBADIMO — AflBDMPSrr— CojOtOK  CiOUSTS. 

Wbere  an  InBtrument  consisting  of  a  prom- 
ise to  pay  money  in  the  form  of  a  note,  to  whicli 
is  added  a  power  of  attorney  to  confess  Judgment 
thereon  against  the  maker,  Is  declared  on  andw 
the  oommon  counts  by  the  payee  mentioned  there- 
in, and  it  is  averred  to  be  pialnUfl's  sole  oaose 
of  aotion.  such  instnunent  is  admissible  in  evi- 
dence notwithstanding  it  is  not  negotiable  nnder 
tike  law -merchant. 

Error  to  drcnlt  eonrt,  Kent  county; 
Marsdbn  C.  Burrb,  Jndge. 

Fitzgerald  &  Barry,  for  appellant.  EIIm- 
abetb  EaglesSeld,  {E.  A.  Maber,  of  coun- 
sel.) for  appellee. 

Cbamplin,  C.  J.  The  plaintiff  brought 
snlt  against  the  defendant,  declaring  npou 
the  common  counts  in  asaumpsit,  and  an- 
nexing thei-eto  a  copy  of  the  following  in- 
strument in  writing,  and  giving  notice 
that. the  Instrument  denominated  a  prom- 
issory note  would  be  given  in  evidence  un- 
der the  money  counts,  and  that  it  consti- 
tuted the  plaintiff's  sole  cause  of  action, 
▼is.: 
"9790.00.  Grand  Rapids,  Mich., 

AprtI  aoth,1888. 
"Six  months  after  date,  for  value  re> 
.    ceived,  I  promise  to  pay  to  the  order 
g     of  the  Conrad  Selpp  Brewing  Co.,  Chi- 
^    cago.  111.,  seven  hundred  and  twenty 
O    00-lOU  dollars,  at  their  office,  Chicago, 
g    III.,  with  interest  at  6  per  cent,  per  an- 
^     num  after  maturity,  until  paid.    And 
pa     to  secure  the  payment  of  said  amount 
S     I  hereby  authorise  irrevocably  any  at 
torney  of  any  court  of  record   to  ap- 
pear for  me  in  such  court,  in  term- 
time  or  vacation,  at  any  time  hereaft- 
er, and  confess  a  Judgment,  without 
process,  in  favor  of  the  bolder  of  this 
note,  for  such  amount  as  may  appear 
to  be  unpaid  thereon,  together  with 
costs  and  usual  attorney's  fees,  and 
a    to  waive  and  release  all  errors  which 
Q    may  intervene  in  any  such  proceed- 
ings,  and  consent  to  Immediate  ezeon- 
B^    tion  upon  such  Judgment,  hereby  ratl- 
g^    fying  and  confirming  all  that  my  said 
^    attorney  may  do  by  virtue  hereof. 
"No.  4,042.  *  E.  J.  McKiTTRicK. " 

The  pleu  Was  the  general  issue,  with  no- 
tice of  recoupment.  The  case  was  tried 
before  the  court  without  a  Jury,  and  a 
written  findings  of  fact  and  law  filed,  in 
which  it  was  found  that  the  plaintiff  was 


•  corporation,  and  tbs  defendant  on  the 
20th  day  of  April,  1888,  made  and  executed 
for  a  valuable  consideration  the  written 
instrnment,  a  copy  of  which  is  given 
above;  that  by  the  delivery  thereof  to 
the  plaintiff,  which  occurred  on  the  20th 
day  of  April  aforesaid,  defendant  became 
liable  to  pay  piatntitf  $720,  with  Interest 
at  6  per  cent,  after  maturity ;  that  plain- 
tiff demanded  payment  after  the  money 
became  payable,  and  defendant  refused 
to  pay;  and  that  there  was  at  the  time  of 
such  finding  due  and  unpaid  to  plaintiff 
on  sncb  written  Instrument,  f801.60.  The 
Judge  also  found  at  the  request  of  defend- 
ant "  that  by  the  statutes  of  the  state  of 
Illinois  it  is  provided  that '  any  person, 
for  a  bona  Ode  debt  due,  may  confess 
Judgment  by  himself  or  attorney,  duly  au- 
thorised, in  term-time  or  vacation,  with- 
out process.  Judgments  entered  in  vaca- 
tion shall  have  lllce  force  and  effect,  and 
from  the  date  thereof  become  liens,  in  lilte 
manner  and  extent  as  Judgments  entered 
in  term,'  a;8  appears  in  the  Revised  Stat- 
utes of  the  state  of  Illinois  for  the  year 
1881,  at  page  1107,  as  appeared  in  evi- 
dence in  the  case."  A  bill  of  exceptions 
was  settled,  and  is  a  part  of  the  record  in 
the  case,  from  which  It  appears  that  wben 
tbe  instrument  In  writing  signed  by  de- 
fendant was  offered  In  evidence  tbe  defend- 
ant's attorneys  objected  to  the  introduc- 
tion thereof,  on  tbe  ground  that  the  pa- 
per writing  was  not  a  promissory  note, 
and  was  incompetent,  Immaterial,  and 
irrelevant  to  the  issue;  that,  if , any  thing, 
it  is  a  mere  contract,  irrelevant  to  the  is- 
sue Joined ;  and  also  because  It  was  not 
shown  that  the  person  who  exeeated  the 
paper  wrfting  is  the  same  person  as  the 
defendant,— which  objections  were  over- 
ruled, and  the  instrnment  admitted  In 
evidence.  This  mling  of  the  court  consti- 
tutes tbe  defendant's  first  assignment  of 
error.  Defendant's  counsel  contend  that 
the  Instrument,  not  being  a  promissory 
note,  is  not  admissible  in  evidence  under 
the  common  counts  of  the  declaration. 
That  the  instrument  is  not  a  promissory 
note  is  settled  by  the  decisions  of  tbls 
court.  Bank  v.  Pnrdy,66  Mich. 6.22  N.  W. 
Rep.  08;  Altman  v.  Fowler,  70  Micb.  67,  87 
N.  W.  Rep.  706;  Altman  v.  Bittersbufer.  68 
Micb.  287,  86  N.  W.  Rep.  74;  Wright  v. 
Traver,  78  Mich.  498,  41  N.  W.  Rep.  617; 
Bank  v.  Wheeler,  75  Mich.  546,  42  N.  W. 
Rep.  968,  and  other  cases.  In  each  of  these 
cases  the  suit  was  brought  by  an  Indorsee 
of  the  instrument,  and  not  by  an  original 
promisee  named  in  the  contract ;  and  as 
to  such  Indorsees  they  failed  to  recover 
npon  tbe  Instrument  because  it  was  not  a 
promissory  note  negotiable  nnder  the 
law-merchant;  and  tbe  declarations  upon 
tbe  common  connts  failed  to  allege  title  in 
the  plaintiff  by  assignment,  the  bare  in- 
dorsement being  Insufficiently  indorsed  on 
the  back  of  a  contract  to  transfer  title,  or 
operate  as  an  assignment  of  a  contract. 
In  this  case  the  action  is  brought  by  the 
party  to  the  instrument  to  whom  the 
promise  is  made.  A  copy  of  the  instrn- 
ment being  set  out  and  served  with  the 
declaration,  with  a  notice  that  It  consti- 
tuted the  plain  tiff's  sole  cause  of  action,  it 
was  not  necessary  to  offer  proof  of  its  ex- 
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ecutlon  by  defendant,  as  the  slifnattire 
was  not  denied  under  oath.  C!r.  Ct.  Rule 
No.  79.  It  was  brought  to  recover  a 
money  demand.  The  promise  Is  to  pay 
money,  and  its  non-payment  constitutes 
the  sole  breach.  In  such  cases  a  r«corery 
may  be  had  nnder  the  common  eounta, 
and  the  contract  is  admissible  in  evidence 
under  such  counts.  Railway  Co.  v.  Pot- 
ter. 55  Mich.  627,  22  N.  W.  Rep.  70;  Miner 
T.  O'Harrow,  60  Mich.  91,  26  N.  W.  Rep. 
843;  Phlppen  t.  Morehouse,  60  Mich.  5.37. 
15  N.  W.  Rep.  895;  Rickey  r.  Morrison,  69 
Mich.  189,  87  N.  W.  Rep.  56;  Thomas  ▼. 
Canlkett.  57  Mich.  392.  24  N.  W.  Rep.  154. 
No  question  is  made  that  the  considera- 
tion wan  not  proved.  Tho  admission  ot 
value  received  in  the  contract  was  prima 
facie  sufficient  to  show  that  the  promise 
contained  in  the  contract  had  an  ade- 
quate consideration  to  support  it.  The 
conrt  was  not  in  error  in  admitting  the 
contract  in  evidence,  and  the  Judgment  is 
affirmed,  with  costs  nt  both  coorts.  The 
other  ]aatice«  concurred. 


VooRBxm  v.  Peoplb's  Mdt.  Ben.  Sea  of 

Elkhart. 

(SujMwne  Court  cf  MiciMgan.   May  8, 1891. ) 

NoR-RniDaNT  Cobtokatioh— Sbbtich  ot  Pbo- 

0BS8. 

In  an  action  against  a  non-resident  oo- 
opertivd  assessment  insurance  organlxation,  not 
authorized  to  do  business  In  Michigan,  service  of 
process  on  an  agent  of  defendant,  who  at  the  time 
■ervice  was  made  was  acting  as  agent  in  receiv- 
ing payment  of  asaeasmegats  and  giving  receipts 
«f  the  company  therefor,  is  sufficient. 

Error  to  circuit  court,  Kalamazoo  coun- 
ty; Qrokor  M.  Buck.  Judge. 

Cfeo.  H.  Soatb worth,  for  plaintiff  in  er- 
ror. Oebom  &  iiUla,  for  defendant  in  er- 
ror. 

Morse,  J.  The  only  question  involved 
In  this  case  arises  upon  a  plea  of  abate- 
ment. The  plaintiff  is  a  resident  of  the 
county  of  Kalaniasoo,  and  the  defendant 
la  a  non-resident  co-operative  insurance 
organization,  doing  busineea  in  the  city  of 
Elkhart,  in  thestateot  Indiana,  and  not  au- 
thorized to  do  businesslnthestate  of  Mich- 
igan. The  plaintiff  and  Harriet  E.  Cook 
insured  thelife  of  their  mother,  Mary  Kelly, 
an  old  lady  71  years  of  age,  in  the  defend- 
ant company.  The  policy  was  issued  July 
10, 1888.  Upon  the  death  of  Mary  Kelly, 
proofs  of  death  were  made  and  forwarded 
to  the  defendant  company,  but  payment 
of  the  policy  was  refused.  Mrs.  Cook  as- 
signed her  interest  in  the  policy  to  plain- 
tiff, who  therenpon  commenced  suit  in  the 
Kalamazoo  circuit  court  by  summons. 
The  sheriff  returned  the  summons  as  per- 
sonally served,  "by  delivering  the  same  to 
Donna  M.  Eldred,  one  of  the  agents  of  said 
defendant  at  the  city  of  Kalamazoo,  in 
said  county  of  Kalamazoo,  by  personally 
delivering  to  said  Donna  M.  Eldred  a  true 
copy  hereof,  and  exhibiting  to  her  this 
original,  nnder  the  seal  of  the  court;  Mhe 
being  the  agent  of  said  defendant,  and  do- 
ing its  business  as  such  at  the  city  of  Kala- 
mazoo.** The  defendant  appeared  spe- 
cially by  George  H.  Southworth,  its  at- 
torney, and  moved  to  set  aside  the  service 


on  the  ground  that  said  Donna  M.  Eldred 
was  not  the  agent  of  the  defendant.  This 
motion  was  denied.  After  filing  of  dec- 
laration, defendant  filed  a  plea  of  abate- 
ment, averring  no  proper  service  of  writ 
of  Bumraons  or  declaration,  on  the  ground 
that  Donna  M.  Eldred  was  not  the  agent 
of  the  defendant  company.  Issue  was 
joined  on  this  plea,  and  hearing  had  there- 
on. Upon  the  testimony  the  court  held 
that  Donna  M.  Eldred  was  the  duly-au- 
thorized agent  of  the  company,  and  over- 
ruled the  plea  in  abatement.  .  Defendant 
comes  to  this  court  upon  bill  ot  exceptions 
containing  all  the  testimony  taken  upon 
soch  hearing,  and  alleging  that  there  is  no 
proof  in  the  record  tending  to  show  that 
Donna  M.  Eldred  was  the  agent  ot  the  de- 
fendant company.  We  have  carefully  ex- 
amined the  testimony  in  the  case,  and  are 
satisfied  that  there  was  evidence  tending 
to  show  that  Donna  M.  Eldred  was.  at 
the  time  the  service  was  made,  acting  as 
the  agent  of  the  defendant  in  receiving  pay 
for  assessments,  and  giving  the  rteelpts  of 
the  company  for  such  payments.  The  re- 
ceipts were  not  signed  by  her  as  agent, 
but  they  were  sent  to  her  by  the  company, 
and  she  delivered  them.  We  do  not  care 
to  discuss  the  details  of  the  testimony,  aa 
the  weight  and  credence  to  t>e  given  to  the 
same  was  for  the  ciranit  lodge.  We  arc 
only  concerned  with  the  question  whetbef 
there  was  any  testimony  upon  which  hk 
was  aathortaed  to  base  his  Judgment 
We  think  there  was  such  testimony.  The 
Judgment  below  overruling  the  plea  in 
abatement  is  affirmed,  with  coeta.  The 
other  Justices  concurred. 


Etberidgb  v.  Wibneb. 
(Sitprtme  Court  of  MidMgem.  May  31, 1891.) 
MoRTOxox — Dkbo  Absoluts  on  its  Faos. 
In  proceedings  to  have  a  deed  to  a  tann 
absolute  In  form  declared  a  mortgage,  it  appeared 
that  complainant  and  defendant  had  been  friends 
for  many  years;  that  camplainwit,  though  of  lim- 
ited information,  had  some  business  ability,  and 
had  amassed  oonsidecable  property;  that  he  had 
aoqulrea  a  block  of  business  houses,  a  brick 
store,  the  farm  in  question,  and  a  vacant  lot; 
that  defendant  was  a  lawyer,  though  not  Inactive 
practice,  and  was  a  good  business  man,  and  the 
complainant  was  accustomed  to  advise  with  him 
as  to  b\isiness  matters  generally;  ttat  complain- 
ant had  some  difficulty  with  his  wife,  which  in 
1878  oulmlnated  in  a  separation;  that  ha  then 
wished  to  leave  his  home,  and  go  west^  taking 
with  him  tlO.OOO,  after  paying  his  debts  and 
providing  for  his  wife,  ana  solicited  defendant's 
aid  in  accomplishing  this  result;  that  defendant 
compromised  with  tnewife  for  tl,SUO  and  certain 
personal  property;  that  the  bD<ilne«8  block  was 
sold  for  18, 000;  taat  defendant,  at  the  solicitation 
of  the  complainant,  took  a  conveyance  of  the 
farm  and  the  vacant  lot;  that  he  gave  complain- 
ant his  personal  note  for  83,000,  to  make  up  with 
the  proceeds  of  the  business  block  the  sum  of 
$10,000;  that  he  paid  the  debt  of  $1,600  to  the 
wiie,  and  a  mortgage  of  $3, 000 on  the  farm;  that, 
though  complainant  had  paid  $7,000  for  the  farm, 
it  was  not  worth  more  than  $6,000;  that  com- 
plalnanl^  while  claiming  that  the  deed  was  given 
as  security,  says  that  no  time  when  he  would  re- 
turn from  the  west  was  mentioned,  nor  any  time 
for  redemption;  that  no  rate  of  interest  was  agreed 
upon,  nor  was  there  any  understanding  about 
working  the  farm  or  paying  the  taxes,  or  about 
improvements.  Complainant  testified  that  be 
returned  from  the  west  after  about  two  months. 
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and  demanded  •  Teeoaveyvaet,  trtiich  was  rs- 
fosed,  and  again  demandod  it  In  1884,  and  that  it 
was  again  rafused.  Defendant  testified  ttiat  no 
demand  for  reconveyance  was  made  until  the  suit 
was  brought.  Meld,  that  the  evidence  was  in- 
sufficient to  establish  the  oliaracter  of  the  deed 
as  a  mortgage. 

Appeal  from  elrcolt  coort,  Sa^^lnaw 
conntj,  in  chancery. 

Taraoey  &  Weadock,  for  appellant. 
Wianer  &  Draper,  lor  appellee. 

IiONG,  J.  TheUII  w«a  filed  In  this  eanw 
In  the  circuit  ounrt  for  Saslnaw  county  In 
chancery  for  the  parpoae  of  recorering 
title  to  certain  lands  in  tbat  county. 
Proofs  were  taken  In  open  coort  before 
the  two  circnlt  jadgM  ot  that  eirealt.  who 
thereafter  made  a  decree  dismlwlng  «oib- 
nlalaant'B  bill,  with  coats.  Complainant 
appeals.  The  facts  are  so  f  ally  stated  In 
an  opinion  rendered  by  the  drcnit  {edge 
that  we  adopt  that  opinion  as  a  state- 
ment of  facts.    It  Is  as  follows : 

■■The  hill  in  this  ease  Is  filed  to  ob- 
tain B  conveyance  from  the  defendant  of 
n  farm  of  TO  acres,  la  the  township  of 
Bridgeport, situated  on  tfaeOeneaee  plaak- 
road  between  Saline  w  and  Bridgeport. 
The  claim  ottbe  complainant  is  that  be 
conveyed  this  farm  to  the  defendant  by  a 
deed  absolate  on  Its  face,  but  that  it  wa« 
Intended  as  security  for  certain  moneys 
paid  fur  and  loaned  to  the  complainant 
by  the  defendant,  as  he  aUea^es:  and  he 
seeks  to  have  the  deed  adjudsad  a  mort- 
gage, with  the  rlKht  of  redemption.  The 
property  was  eonreyed  In  March.  1878, 
and  this  salt  was  hrooght  in  1889,  last 
year.  For  many  years  prior  to  March, 
1878,  the  parties  had  been  friends.  The 
complainant  had  been  engaged  in  the  sale 
of  liquors,  and  had  amassed  euusiderable 
property.  He  was,  however,  a  man  of 
limited  information,  but  had  some  busi- 
uess  ability.  He  had  acquired  the  Eagle 
block,  a  brick  store  in  East  Saginaw,  the 
farm  in  qnestion,  and  a  vacant  lot  on 
Cass  street,  in  the  same  place.  The  de- 
fendant was  a  lawyer  by  profession, 
though  not  in  active  practice.  He  was  a 
good  business  man,  and  the  complainant 
had  been  in  the  habit  ot  advising  with 
him  as  to  business  matters,' real-estate 
purchase^purchasing  fonsinees  paper,  etc. 
They  were  qnite  intimate  in  this  way,  and 
were  personal  friends.  In  the  year  1876, 
before  the  complainant  owned  the  farm  in 
question,  the  complainant  had  some  diffi- 
culty with  his  wife,  tbat  coutinoed  from 
the  year  1876  until  February,  1878,  when 
it  culminated  in  a  separation.  When  the 
difficulty  commenced, in  1876,  complainant 
was  living  in  town  In  a  brick  house,  and 
in  the  year  1877  (about  a  year  after  the 
difficulty  commenced)  he  bought  the  farm 
In  question.  During  the  time  of  the  diffi- 
culty, and  from  its  inception,  the  com- 
plainant advised  with  the  defendant  on 
the  subject.  When  the  difficulty  culmi- 
nated, the  complainant  concluded  to  leave 
Saginaw,  and  en  to  the  west,  and  he  de- 
sired to  take  flO.OOO  with  bim.  He  was 
owing  upon  the  farm  about  fl,900,  and 
desiring  'to  settle,'  as  he  terms  It,  with  bis 
wife,  the  services  of  the  defendant  were 
lolidted  to  aid  him  In  this,  and  i^o  to 


aid  him  in  the  disposition  of  his  property. 
The  defendant,  after  several  Interviews, 
succeeded  in  making  an  arrangement  with 
bis  wife  by  which  she  was  to  receive 
$1,600  in  cash,  and  also  ssch  personal 
propwtyas  she  might  desire  to  select  from 
the  home,  she  having  in  previous  Inter- 
views demanded  a  much  larzer  sona.  To 
carry  out  this  arrangement,  (he  complain- 
ant's wife  executed  a  deed  of  her  Interest 
to  defendant,  and  retained  in  her  posses- 
sion the  deed  until  she  should  recelTetbe 
stipulated  sum  and  select  the  personal 
property.  The  money  to  pay  her  was  ob- 
tained b.y  dlscountisg  complainant's  note 
at  ten  days,  indorsed  by  the  defendant. 
Edorts  were  then  made  to  sell  the  Bagle 
block,  by  offering  it  to  several  persons  at 
98,000;  and  the  farm  was  also  offered  to 
one  or  more  parties,  but  without  saccess. 
In  The  mean  time  ddendant  claims  tbat 
the  complainant  Importuned  him  to  pur- 
chase the  farm,  which  he  declined  to  do, 
and  the  defendant  is  corroborated  In  bis 
statement  In  this  respect.  After  an  Ina- 
bility to  dispose  ol  the  property  to  oth- 
ers, as  has  been  stated,  the  defendant 
clalaM  that,  after  repeated  solicitations, 
he  made  this  arrangement  with  the  com- 
plainant: that,  U  complainant  would 
make  out  a  deed  ot  bis  property  to  him, 
his  real  estate,  and  some  personal  prop- 
erty that  was  upon  the  farm,  and  hold 
the  deed  nntil,  by  a  sale  of  the  farm  or 
any  ot  the  property,  he  could  realise  anfl- 
clent  money  to  pay  complainant  f  10,009, 
he  would  take  It,  and  also  take  care  of  the 
note  of  fl,500  that  had  been  discounted  to 
pay  the  wife,  and  also  ths  mortgage  npou 
the  farm.  i.  deed  of  the  property  was 
accordingly  made  to  the  defendant  on  the 
6th  of  March,  1878,  with  a  cunsldemtlon 
stated  at  $10,000.  The  proofs  show  tbat, 
subsequent  to  the  date  ot  this  deed,  the 
parties  attempted  to  negotiate  for  the 
sale  of  the  Engle  block,  and  that  about 
the  2.5th  of  March  the  negotiations  were 
auccesefal,  and  the  Eagle  block  was  sold 
toSwett  and  Soyer,  of  East  Snglnaw,  for 
$8,000.  with  the  entire  approval  of  the 
eomiilalDant,  as  be  admits,  the  d^udant 
and  his  wife  making  the  conveyance  to 
Swett  and  Soyer;  and  the  deed  given  to 
defendant  by  complainant,  which  had 
heretofore  remained  in  his  nosseaslon, 
was  given  to  the  defendant  and  placed  on 
record.  The  entire  $3,000  was  paid  to 
complainant,  Etbertdge;  the  $1,500  note 
of  complainant  was  taken  up  by  a  note  of 
d^ndant,  Wisner,  and  indorsed  by  the 
complainant,  which  defendant.  Winner, 
afterwards  took  up  by  his  own  note, 
without  the  complainant's  indorsement, 
and  afterwards  paid  that  note.  At  the 
same  time  the  defendant  gave  to  the  com- 
plainunt  his  personal  note,  payable  on 
demand,  for  $2,000,  to  make  up  the  $10,000 
desired  by  the  complainant,  and  be  subse- 
quently paid  also  deteadant's  mortgage, 
amounting  to  $2,000. 

"The  contention  arises  In  this  way: 
The  defendant  claims  that  the  deed  was 
intended  as  an  absolute  sale;  while  the 
complidnant  claims  tbat  It  was  Intended, 
as  far  AS  the  farm  was  concerned,  as  se- 
curity for  the  $2,000  note  payable  on  de- 
mand, which  he  expected  to  use  tu  make 
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up  $10,000;  also  aa  secBritytor  tbeauma 
paid  or  to  be  paid  by  tbe  defendant  to  bia 
wife,  and  any  auras  the  dafeudant  might 
pay  on  tbe  mortgagee)  on  tbe  farm  and 
the  taxeM.  The  defendant  claima  that  the 
cumplatnant  waa  ansions  to  gu  west, and 
take  with  bim  910,000,  and  made  the  ar- 
rangement as  cui  absolute  Hale,  and  tbnt 
tbere  waa  no  understanding  or  agreement 
in  reference  to  a  reconveyance  of  tbe  prop- 
vrty, nor  was  it  Intended  us  security.  The 
complainant  want  west,  and  he  returned 
in  about  two  months,  and  he  olaima  that 
be  aslced  for  a  reconveyance  of  the  proper- 
ty, and  that  tbe  defMidaat  told  bim  that 
be  bad  barn  put  to  a  good  deal  of  trouble, 
and  lie  would  require  a  bond  ol  iodemvity 
to  protect  him  against  any  elalms  tbe 
complainant's  wife  might  make.  Tbe 
complainant  then  says  that  ha  offered  to 
allow  bim  f 3,000  fur  the  trouble  be  bad 
bad  and  assistance  be  bad  mtdered,  bat 
that  be  declined  to  reconvey.  The  com* 
plainant  also  claims  that  In  1884  be  again 
requested  a  conveyance  of  tbe  farm,  and 
was  refused.  The  defendant  says  that 
never  from  tbe  tiotetbe  conveyance  was 
made  until  tbe  beginning  of  tbi«  suit  was 
any  claim  ever  made  by  tba  complainant 
that  be  waa  entitled  to  a  reconveyance, 
nor  did  he  claim  any  interast  in  tbe  prop- 
erty; that  in  1884,  after  tbe  complainaat 
Imd  lost  some  monay  in  tbe  west,  be 
claimed  be  bad  sold  the  farm  too  cheap, 
and  dertred  tbe  defendant  to  convey  bim  a 
house  and  lot  la  East  Saginaw  to  asslet 
him  iu  buslneaa^  wblcb  defendant  declined 
to  do.  Upon  a  review  of  the  evidence  and 
an  ejamfnatlon  of  the  legal  questions 
raised,  we  are  of  the  opinion  that  this  is 
not  a  cass  where  the  law  la  reference  to 
dealings  between  aa  attorney  nnd  his 
client  is  applicable.  Tbe  defendant.  Wis* 
iHHT,  waa  oat  of  practice.  He  was  a  bnsiU 
ness  man.  His  advice  to  tbe  complainant 
waa  of  a  friendly  character,  upon  aubjenta 
connected  «itb  busiaeaa  and  social  mat- 
ters mainly.  He  was  a  confldenki«U  ad' 
viser.  tbe  complainant,  Etbcridge,  having 
confidence  in  his  superior  InforroatloB.  It 
Is  well  settled  that  a  deed  absolute  on  its 
face  may  by  parol  be  shown  to  be  a  mort- 
gagee, and  the  parol  oaderfitanrllng  given 
effect,  Tbe  complainant's  case  rests  en- 
tirely on  bis  own  iu»upported  testimony, 
and  we  are  not  coiivinred  by  his  testi- 
mony that  tbe  defendant  understood  the 
matter  as  be  ctaima  In  bia  testimony  tbe 
complainant  understood  it;  but  he  is 
squarely  contradictel  by  tbe  defendant, 
and  tbe  defendant's  view  in  supported  by 
corroborating  facts  and  circumstanoes. 
The  year  1878  was  a  year  of  depretmiun  in 
real  estate.  Money  was  scarce,  imd  was 
loaned  at  a  binb  rate  of  interest.  At  such 
a  time  tbe  complainant  sought  to  dispose 
of  bisproperty,  and  convert  it  into  mon- 
ey. Ffe  had  paid  fll.SOO  fur  tbe  Eagia 
blocic,  and  be  had  bought  tlie  farm  in  a 
trade,  paying  f7,000  in  money,  and  the 
boase  in  East  Saginaw  and  the  farm,  ex- 
clusive of  tbe  personal  property,  may  be 
said  to  buvecost  him  flO.OOO.  The  smuH 
parcel  on  Cass  street  was  worth  about 
f700  to  $800.  To  convert  this  property  in- 
to ready  cash  at  such  a  time  would  neces- 
sarily require  some  sacrifice.  Tbe  com- 
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plaiaant  evidently  expected  this,  as  be 
voluntarily  sold  tbe&a«le  block  for  $8,000. 
that  cost  bim  $11,600,  altbougb  It  waa 
paying  a  good  rental  and  was  ui  a  desir- 
able location.  He  makes  no  question 
about  the  sale  in  this  ault. 

"The  evidence  in  this  case  shows  that 
the  complainant  paid  a  fancy  price  for  tba 
farm.  The  man  of  whom  he  bought  it. 
Mr.  Eggert,  says  so  substantially.  Ha 
says  all  be  could  make  out  of  the  farm 
waa  bis  living  and  $800  per  year;  that  for 
farming  it  was  worth  only  $75  per  acre. 
Mr.  J.  P.  Allison  placed  tb^  value  of  the 
farm  In  1878  at  $6,000;  Mr.  Penoyer  the 
same;  Mr.  Robinson,  Mr.  Phillips,  Mr. 
Benjamin,  and  others  place  its  value  at 
▼an-ing  figures;  the  highest  being  from  $80 
to  $100  fser  acre,  tbe  lowest  $76  per  acre. 
Tbe  average  of  the  testimony  la  that  It 
was  worth  $tt,000.  It  was  not  near 
eoongb  to  tbe  elty  to  ever  become  an  ad- 
dition to  it.  It  waa  a  piece  ol  land  that 
required  the  expenditure  of  a  considerable 
sun  of  money  In  the  way  of  drainage  and 
outbnlldlngii  to  make  It  effective  as  a 
farm.  Tba  dcleadant  than  received  the 
ccmveyanca  of  two  ideccs  of  property 
which  may  ba  aaid  at  tba  time  to  have 
been  worth  aa  follows:  Tbe  farm,  $0,000; 
the  property  on  Cass  street,  $700.  Tba 
complainant  received  $2,000;  tbe  note  of 
tbe  defendant,  which  was  naldt  bia  mort- 
gages were  taken  cam  of  to  the  extent  of 
$2,000;  and  bis  wife  waa  paid  the  aum  of 
$1,643.  There  is  some  dispute  as  to  the 
value  <rf  the  parsoaal  property  that  went 
with  the  deed,  but  It  would  seem  that  it 
was  old  machtaiery  upon  the  premises, and 
was  worth  perhaps  $800,  which  d^ndant 
received.  In  addition  tbera  was  other  per- 
sonal property,  n  span  of  horses,  and  a 
wagon,  tor  which  tbe  defendnnt  paid  $800 
in  addition  to  the  sum  that  waa  named. 
This  was  practically  all  cash  received  by 
tbe  complainant.  Tbe  property  on  Casa 
street  was  afterwards  sold  for  $700  by  tba 
defendant,  and  It  was  about  what  It  waa 
worth  at  the  aale.  These  figures  would 
show  that  the  defendant  had  paid  for  this 
property  nearly  its  full  value,  if  not  about 
Its  full  value,  estimating  tba  farm  at  tba 
figures  of  Allison  and  Penoyer;  and,  eati- 
matiug  the  farm  at  the  figures  placed  by 
other  parties,  there  was  a  maiKin.  but 
not  a  very  large  one.  In  favor  of  the  d». 
fendant.  There  was lesasacriOce  in  the  sale 
of  the  farm,  cunsidering  its  value  and 
what  It  produced,  considerably  leas,  than 
In  the  sale  of  tbe  Eagle  block.  Tba  com- 
plainant in  bis  teatfmony,  while  claiming 
that  this  deed  was  given  as  security,  saya 
that  no  time  when  he  would  return  from 
the  west  waa  mentioned;  that  no  time 
when  he  should  redeem  was  mentioned  be- 
tween the  parties;  no  rate  of  Interest 
agreed  upoo;  noprovision  made  for  work- 
ing the  farm  or  paying  the  taxnt  that 
miglit  accrue ;  no  talk  or  understanding 
about  any  Improvements  to  be  made  up- 
on tbe  farm,  or  to  what  extent.  In  fact, 
the  conversation  which  usually  occurs  be- 
tween parties,  where  there  is  a  parol 
agreement  in  reference  toau  absolute  deed. 
It  would  seem,  from  tbecomplainant'sowu 
testimony,  did  not  occur  in  this  case.  He 
simply  expected  that  tbe  defendant  would 
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pay  the  taxes,  work  the  farm,  and  when- 
ever he  pleased,  In  one  year  or  ten  years, 
he  might  return,  pay  ap,  aud  receive  a 
deed.  His  conversations  previous  to  ko- 
Ing  away,  and  shortly  after  the  sale,  with 
several  parties  who  testified  in  this  case, 
show  that  he  repeatedly  stated  that  he 
bad  sold  the  farm  to  the  defendant;  that 
he  was  going  west  to  seek  his  fortune; 
and  gave  the  impression  that  he  was  not 
to  retnm.  The  complainant  offered  no 
evidence  of  the  valne  of  the  farm  in  1878,  in 
opposition  to  the  testimony  of  the  defend- 
ant. The  complainant  says  that  when  he 
returned  in  July,  187S,  and  asked  for  a  re- 
conveyance, he  made  no  inquiry  as  to  the 
meaning  or  pnrport  of  a  bond  of  indem- 
nity ;  he  consulted  with  no  one  as  to  his 
legal  rights,  but  says  the  bond  of  indem- 
nity troabled  him,  and,  as  the  defendant 
was  a  lawyer,  said  'he  was  afraid  to 
tackle  him.'  The  testimony  shows  that 
he  lived  at  defendant's  house  as  a  gnest, 
both  before  and  after  tbe  alleged  request; 
and  he  admits  that  be  received  after  tbe 
request  the  fnil  amount  of  the  $2,000  de- 
mand note,  as  be  says,  relnctantly,  while 
tbe  evidence  of  those  present  at  the  pay- 
ment woald  show  that  no  objection  to  its 
receipt  was  made  at  the  time.  The  testi- 
mony further  shows  that  afterwards,  and 
during  tbe  same  .vear,  tbe  complainant 

{>orcbaBed  a  farm  uf  18  acres  and  an  hotel 
n  the  vicinity  of  the  farm  in  question ; 
and  that  be  consulted  with  tbe  defendant 
in  regard  to  it,  lived  near  him  for  several 
months,  and  saw  him  make  valuable  im- 
provements upon  tbe  farm,  without  rais- 
ing any  question  in  regard  to  it;  that  be 
subsequently  went  west,  aud  was  unsuc- 
cessful, and  tbe  defendant  loaned  blm 
money  to  assist  him ;  and  on  bis  final  re- 
turn to  Saginaw  he  engaged  in  business 
by  borrowing  f  1,000  of  defendant,  which 
he  paid  prior  to  bringing  this  suit.  The 
complainant  has  waited  many  years  be- 
fore asserting  a  right  to  this  property, 
and  bis  laches  In  this  respect  does  not  en- 
title his  case  to  a  favorable  consideration. 
The  bouse  npon  the  property  in  the  mean 
time  has  been  entirely  remodeled.  New 
buildings  have  been  erected,  and  other 
'valuable  Improvements  have  been  made 
upon  the  property,  and  It  is  enhanced  In 
valne.  We  are  of  the  view,  however,  that 
the  complainant  has  failed  to  establish  an 
aarreement  between  himself  and  the  de- 
fendant that  the  deed  of  March  6, 1878, 
was  to  be  held  or  treated  as  security. 
And  we  are  of  the  opinion  that,  as  the 
complainant  was  then  situated,  he  desired 
to  sell  bis  property  absolutely,  and  secure 
tor  himself  (10,000,  have  bis  wife  paid,  and 
his  mortgage  indebtedness  besides,  from 
the  proceeds,  and  remove  to  the  west  to 
invest  bis  money  and  seek  a  new  home. 
To  accomplish  this,  he  made  the  convey- 
ance of  March  6, 1878,  not  intending  or  ex- 
pecting at  the  time  a  reconveyance  of  it 
from  tbe  defendant,  and  not  Intending  to 
redeem  it,  being  entirely  willing  that  his 
old-time  friend  should  make  something  by 
the  purchase,  in  view  of  tbe  assistance  be 
bad  rendered  to  him.  Tne  bill  may  be  dis- 
missed, with  costs. 

"By  JoDGE  Edget.    I  sat  with  Judge 
Oaqb  npofi  tbe  hearing  of  this  case,  tbe 


snbmtsslon  of  the  testimony,  and  tbe  ar- 
gnment,  and  I  concur  entirely  in  tbe  gen- 
eral results  to  which  he  comes. " 

We  have  carefully  read  tbe  record  In  tbto 
case,  and  folly  concur  with  tbe  learned  cir- 
calt  Judges  uf  tbe  Saginaw  circuit  that  tb» 
complainant  has  wholly  failed  to  establish 
an  agreement  between  himself  and  defend 
ant  that  tbe  deed  of  March  6, 1878,  was  to 
be  held  or  treated  as  a  security.  The  gen- 
eral role  Is  as  stated  by  Mr.  Jostles 
Oravkb  In  Tilden  v.  Streeter,  46  Micb.  5Mi 
8  N.  W.  Rep.  602,  that  "a  party  seeking  to- 
modify  the  operation  of  the  Instrament, 
and  prove  himself  entitled,  agaluat  tbe 
terms  of  bis  own  deed,  to  an  equity  of  re- 
demption. Is  not  only  boond  to  make  oot 
that  tbe  transaction  was,  in  troth  and- 
Jostlce,  nothing  mure  than  tbe  Kirlnic  of 
security,  but  is  required  to  do  so  by  a 
force  of  evidence  sufficient  to  command  tbe 
nnbesltating  assent  of  every  reasonable- 
mind.  "  But  we  need  not  In  tbe  present 
case  Invoke  that  rule.  The  evidence  is- 
overwbelmlng  to  sustain  the  defendant  In- 
bis  contention.  We  are  onable  to  discov- 
er In  tbe  record  presented  a  single,  act  of 
the  defendant  tending  to  show  that  be  has 
not  treated  the  complainant  at  all  times 
in  the  most  fair  and  equitable  manner, 
and  tbe  complainant's  conduct  certainly 
does  not  show  that  be  ever  regarded  tbe- 
transaction  as  a  mere  security,  whatever 
be  may  now  testify  that  be  said  to  tbe  de>- 
fendant  to  tbe  contrary.  It  Is  one  thing 
to  be  acquitted  of  such  a  fraud  as  charged 
against  the  defendantbecausethe  evidence 
has  not  Bofflcient  weight  to  convince  the  | 
reasonable  mind,  and  quite  another  thing 
to  be  acquitted  of  tbe  fraud  because  tbe 
evidence  satisfies  tbe  mind  beyond  all 
doubtthattbe  party  charged  is  entirely  In- 
nocent of  the  oBense.  We  believe  the  de- 
fendant has  been  wrongfully  cbarKed.  and 
that  he  is  entitled  upon  this  record  to  be 
fully  acquitted  of  such  offense,  at  least  so 
far  as  our  views,  from  a  careful  examioa-  ' 
tion  of  the  record,  may  acquit  blm  of  It.  I 
The  decree  of  tbe  court  below  dismissing 
tbe  complainant's  bill  will  be  affirmed, 
witb  costs.    Tbe  other  Justices  concorred. 


Hutchinson  v.  Smith  et  «/• 

(Supreme  Court  of  MieMgan.    May  SI.  1881.)' 

ArtAOHnsT  Bond— Attorhxt  amd  Clibht— Kn 

DBItCB. 

In  an  action  on  an  attachment  bond  pvr 
porting  to  have  been  executed  by  defendant  as 
principal  the  execution  thereof  was  denied  under 
oatb.  One  of  the  sureties  was  defendant's  ooun- 
sel  In  the  attachment  suit,  and  at  his  request  tba 
other  surety  signed.  On  the  trial  plaintiff  offeored 
the  files  in  the  attachment  suit  toshowtheasenry 
of  defendant's  counsel  tbeiein,  and  the  evidencs 
was  excluded.  Flaintitr  testified  that  before  the 
trial  ot  the  attachment  suit  he  called  upon  de- 
fendant to  effect  a  settlement,  which  was  refased, 
defendant  saying  that  be  had  put  the  matter  ia 
the  bands  of  the  attorney  in  question,  and  would 
abide  by  bis  action.  Held,  that  a  jury  might 
properly  infer  a  ratification  of  the  attoimey's 
acts,  and  it  was  error  to  exclude  the  flies. 


Appeal   from    circuit    court,    Lena 
county ;  Victor  H.  Lans,. Judges 
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&  P.  HutebioBon,  ta  pro.  per.  Watta  it 
Smith,  for  appellee. 

MoBBC,  J.  Hntchinaon  saed  the  defend- 
ants In  the  Lenawee  circuit  court  upon  a 
bond  purporting  to  have  been  executed 
by  Meyers  as  principal  and  Smith  and 
Long  aa  suretiea,  In  an  attachment  salt 
in JuBtlcecourt,  wherein  Meyers  was  plain- 
tiff and  Hutchinson  defendant.  In  this 
attachmentsoit  Meyers  obtained  Judgment 
before  the  Jnstlce  for  (21.80  damages  and 
f6.16  costs,  and  f  36.60  lor  costs  of  keeping 
attached  animals.  Upon  eertiorarl  to  the 
circuit  court  this  Judgment  was  reversed 
and  vacated,  and  a  Judgment  entered  in 
favor  of  Hutchinson  (or  the  sum  of  f64.6S 
and  $21  costs.  This  Judgment  was  found- 
ed on  the  fact  that  daring  the  pendency 
of  the  writof  eertiorarl  in  thecirenlt court, 
and  before  it  waa  beard,  execntlon  was 
Issued  upon  the  Justice  judgment,  and  the 
property  levied  upon  by  the  attachment 
aold  tor  $64.68.  The  timonnt  so  collected 
on  this  sale  was  the  basis  of  this  Judg- 
ment. In  his  declaration  upon  the  bond 
given  in  the  attachment  suit  the  plalntlir 
in  this  suit  avers  that  the  property  sold 
In  the  attachment  suit  was  of  the  value  of 
f  32D;  that  It  was  all  sold, and  he  deprived 
of  it,  to  his  damage  of  $200;  and  that  he 
paid  out  large  sums  of  money  for  attor- 
ney's fees ;  and  also  alleging  other  dam- 
ages. Meyers  filed  an  affidavit  setting 
forth  that  he  never  signed,  executed,  or 
delivered  the  bond  npun  which  the  suit 
was  brought.  Smith  and  Meyers  filed  a 
plea  of  the  general  Issue,  and  gave  notice 
that  they  would  show,  under  such  Issue, 
that  Smith  at  the  time  he  signed  the  bund 
was  Informetl  by  the  defendant  Long  that 
Meyers  had  executed  the  same  as  princi- 
pal, and  requested  and  desired  the  said 
Mmlth  to  sign  said  bond  as  surety.  Smith, 
believing  these  statements  of  Long  to  be 
correct,  and  knowing  Meyers  to  be  a  rep- 
utable man,  and  abundantly  able  and  re- 
sponsible financially,  executed  the  bond, 
believing  that  he  wonld  be  protected  by 
Meyers.  And  that  they  wonld  further 
■how  that  Meyers  had  not  In  fact  signed 
the  bond  himself,  nor  at  any  time  author- 
tsed  any  other  person  to  sign  or  execute 
the  bond  in  his  behalf.  And  that  said 
Meyers  never  authorized  said  Long  or  any 
other  person  to  request  the  defendant 
Smith  to  sign  or  execute  the  same  as  sure- 
ty for  blm.  Upon  the  trial  the  plaintiff 
first  offered  to  introduce  the  files,  and  also 
the  Judgment  entry,  in  the  attachment 
snlt  of  Meyers  vs.  Hutchinson.  This  offer 
was  rejected,  on  the  ground  that  the  same 
were  Immaterial.  No  exception  was  tak- 
en to  this  ruling.  Plalntitt  then  offrred 
the  bond.  This  was  rejected  on  the 
ground  that,  the  bond  having  been  denied 
on  oath  by  Meyers,  the  execution  of  It  by 
blm  must  be  proven.  No  exception  was 
taken.  The  files  were  then  again  offered 
to  prove  Long's  agency.  It  was  objected 
to,  and  ruled  out  as  being  Incompetent. 
The  plaintiff  failed  to  except  to  this  rul- 
ing. He  then  offered  himself  as  a  wit- 
ness, and  testified  as  follows:  "S.  P. 
Hutchinson,  plaintiff,  sworn  on  his  own 
behalf,  and  examined  by  Mr.  Bennett. 
Question.  Yon   are  the  plaintiff  in  this 


snlt?  Answer.  I  am.  Q.  Yon  met  Mr. 
Meyenia  Kalamazoo,  did  you?  A.  I  did. 
Q.  Did  you  have  a  conversation  with  blm 
in  regard  to  the  original  suit?  A.  I  did; 
in  bis  office.  Q.  State  what  conversation 
you  bad  in  regard  to  the  matter.  A.  I 
was  In  Kalamazoo,  and  bad  a  conversa- 
tion with  him  In  reference  to  the  original 
snlt.  I  dropped  in  to  see  him  to  effect  a 
settlement  before ttie  suit  was  determined, 
and  talked  the  matter  over  with  him, 
and  told  him  how  the  matter  stood,  and 
he  said  that  he  did  not  care  to  settle.  I 
told  him  that  I  would  settle  there  for  less 
than  a  Judgment,— (or  less  than  a  Judg- 
ment would  cost  him  In  the  circuit  court; 
and  he  says:  'Well,  Mr.  Hutchinson,  I  do 
not  care  to  settle.  We  think  we  know 
how  the  matter  stands.  We  employed 
Mr.  Long  to  attend  to  our  matters,  and 
we  will  rest  on  his  action.'  Those  are  the 
very  words  he  said  to  me.  That  was  la 
the  tall  of  1888,  along— I  think  It  was— In 
October.  I  could  give  the  exact  date  by 
referring  to  depositions  I  took  at  that 
time  In  Kalamazoo.  Q.  It  was  in  1888? 
A.  In  1888.  I  called  on  Mr.  Meyers  on  pur- 
pose (or  a  settlement.  He  said  that  it  I 
got  any  Judgment  against  htm  he  would 
pay  It.  What  Mr.  Long  did  was—  Mr. 
Smith.  We  object  to  what  you  thought. 
No  cross-examination."  The  bond  was 
then  again  offered  In  evidence,  and  reject- 
ed. The  plaintiff  thereupon  rested  his 
case,  and  the  circuit  Judge  thereupon  di- 
rected a  verdict  tor  defendant.  The  files 
which  were  offei-ed  In  evidence  and  reject- 
ed wonld  have  shown  that  the  defendant 
Long,  purporting  to  act  as  the  attorney 
of  Meyers,  made  the  affidavit  in  the  at- 
tachment suit.  The  defendant's  objection 
to  the  bond  was  that  the  defendant  Mey- 
ers had  denied  Its  execution  under  oath. 
Exception  was  taken  upon  its  second  re> 
Jection.  The  bond  should  have  been  ad- 
mitted in  evidence.  The  testimony  of 
Hutchinson  tended  to  prove  the  agency  of 
the  attorney.  Long,  who  Instituted  the 
suit  in  which  the  bond  was  g^ven,  and 
also  Meyers'  ratification  of  Long's  act  In 
Instituting  the  attachment  suit.  In  all 
cases  in  attachment  In  Justice  court  the 
law  requires  the  plaintiff  to  give  a  bono 
before  the  writ  shall  issue.  Meyers  recog- 
nized Long's  agency  in  commencing  the 
suit,  and  we  think,  If  the  testimony  of 
Hutchinson  is  believed,  there  was  testimo- 
ny from  which  a  Jury  might  very  properly 
infer  a  ratification  of  the  acts  of  Long  by 
Meyers  in  the  institution  of  the  attach- 
ment suit,  including  all  he  did  in  such  suit. 
Palmer  v.  Seligman,  77  Mich.  805,  43  N.  W. 
Bop.  974.  Having  given  this  testimony 
tending  to  show  ratification,  it  was  com- 
petent for  the  plaintiff  to  Introduce  the 
bond  in  evidence  as  testimony  inaterlal  to 
his  case,  and  to  supplement  it  by  showing 
that  Longsigned  Meyers'  name  to  it.  The 
court  erred  in  rejecting  the  bond.  We 
think  the  files  and  Judgment  in  the  attach- 
ment suit  were  also  admissible  in  evidence, 
but,  as  no  exception  was  taken  to  the  rul- 
ing of  the  court  in  this  regard,  the  case  Is 
not  reversed  forthls error.  The  Judgment 
below  is  reversed,  und  a  new  trial  grunt- 
ed, with  costs  of  this  court  to  plaintiff. 
The  other  Juetlcea  concurred. 
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ROTJZ    ▼.  BlODQBTT  &  DATS  LUUBER  Go. 

(Supreme  Cowrt  of  Mkitigan.    May  8, 1891. ) 
1L18TBB  AND  Skbtant — Depbotitb  ApPUANCBa — 

COXTRIBUTOBT  VboLIOEKCE. 

In  on  action  lor  personal  injuries,  received 
through  dangerous  machinery,  which  was  left 
unprotected,  where  it  appeared  that  it  was  prop- 
erly covered  at  the  time  plaintlil  waa  employed 
by  the  defendant,  and  that  during  the  work  the 
oovering  was  broken,  and  that  on  that  very  day 
plaintiii  called  the  attention  of  defendant's  sa- 
pcnrlntendent  to  the  defect,  and  that  he  promised 
that  It  snould  be  remedied  that  night;  that  next 
morning,  no  protection  having  been  provided, 
plaintiff  again  spoke  to  the  superintendent,  who 
said  ttiat  ne  would  fix  it  at  noon,  and  directed 
plaintiff  to  conttnne  his  work,  but  to  tal«  care 
of  himself  till  noon;  and  that  plaintiff  reeumed 
bis  work,  but  during  the  morning  lost  his  bal- 
ance, fell  upon  the  machlnety,  and  had  his  leg 
crushed,— the  danger  was  temporary  in  Ita  char- 
acter, and  not  incidental  to  plaintiff's  employ- 
ment, and  he  is  not  precluded  from  maintaining 
his  action  by  the  fact  that,  though  he  knew  of 
the  danger,  he  nevertheless  returned  to  bis  work 
in  immediate  proximity  to  it;  and  it  was  error  to 
take  the  case  from  ttie  jury. 

Error  to  circuit  court,  Menominee  eoan- 
ty ;  J.  W  Stone,  Judge. 

B.  J.  BruwB,  (H.  O.  FalrebUd,  of  eoun- 
ael.)  tor  appellant.  Sa.irj'er  A  Watte,  tor 
appellee. 

McGbath,  J.  Tbla  was  case  tor  negli- 
gence.  Tiie  conrt  below  took  the  cane 
nrom  the  Jury  on  the  ground  that  plaintilf 
was  guilty  of  contributory  negligence,  and 
plaintiti  appealB.  Bouz  was  employed  in 
detendant'a  saw-mlll.  upon  the  band«aw. 
It  was  bla  duty  to  take  the  cants  trom  the 
saw,  and  guide  them  over  the  roUera, 
which  took  them  to  the  gang-aaw.  The 
logs  were  brought  to  the  saw  trom  the 
north  end  ot  the  mill,  and  upon  a  carriage- 
way, which  extended  about  30  feet  to  the 
«outh  trom  the  saw.  Immediately  east  ot 
this  carrlago-way,  and  running  parallel 
therewith,  wea  a  system  of  rollers  opon 
which  the  cants  tell  as  they  were  cut  trom 
the  logs.  The  first  two  rollers  were  dead, 
and  stood  three  feet  and  six  teet,  respect- 
ively, to  the  south  of  the  saw.  and  then 
came  an  opon  space  ot  tour  teet,  and  then 
a  system  of  five  live  rollers,  forming  a 
kind  of  a  table  through  which  the  rollers 
projected.  The  power  was  communicated 
to  these  rollers,  on  the  easterly  ends  there- 
of, by  means  of  bevel-gear  wheels  running 
into  each  other  on  the  horiaontal  shaft 
along-side  of  the  table,  several  Inches  be- 
low the  top  ot  the  rollers.  This  shaft 
was  operated  by  an  upright  shaft,  coming 
through  the  floor  trom  below,  on  the  top 
ot  which  was  a  bevel-gear  wheel,  which 
worked  into  a  similar  one  keyed  to  the 
horiaontal  shaft.  The  head  sawyer's 
place  was  near  the  second  dead  roller, 
south  of  the  saw,  and  plalntlB's  asual 
placHwaslnand  upon  a  space  between  the 
second  dead  roller  and  the  first  live  roller, 
and  his  duty  was  to  bring  the  board  nr 
cant  down  upon  the  rollers,  and  guide  It 
upon  Its  Journey  to  the  wheel-sRlda,  which 
carried  It  to  the  edgeror gang-saw.  These 
wheel-skids  were  on  the  easterly  side  of 
the  rollers.  The  carriage  which  brought 
the  logs  to  the  saw  passed  back  and  forth 
with  each  cut  in  front  of  plaintiff,  and  to 
the  west  ot  the  rollers.    East  ot  the  rollers 


was  an  open  space,  about  four  feet  wide, 
at  the  point  where  the  accident  occurred. 
When  the  board  or  cnnt  struck  the  rollers 
it  would  be  between  platntiff  and  the  car- 
riage-way. Dp  to  the  day  before  the  ac- 
cident the  gearing  referred  to  had  been 
covered  by  boards  adjusted  upon  hinces 
and  brackets.  This  covering  had  been 
split  up  and  destroyed  by  the  action  ot 
the  boards  in  falling  upon  It,  and  in  being 
carried  along  its  surface,  leaving  the  gear- 
ing ejf-poBed ;  and  on  the  day  before  the 
accident  plaintlfl  called  the  attention  of 
the  mill  superintendent  to  this  condition 
of  the  gearing,  and  the  latter  promised  to 
attend  to  it  that  night.  But  when  plain- 
tiff went  to  the  mill  the  next  morning 
nothing  had  been  done,  ami  he  again 
called  the  superintendent's  attention  to 
the  exposed  and  dangerous  condition  of 
the  gearing,  and  the  superintendent  stated 
that  he  had  not  had  time,  but  that  he 
wonld  fix  It  at  noon;  directing  plain  tiff 
to  go  to  work,  but  to  take  care  of  hiraselt 
till  noon,  and  that  It  would  then  be  fixed. 
At  about  10  o'clock  of  the  same  day  plain- 
Uft  bad  his  leg  crushed  by  having  his 
clothing  caught,  and  his  1^  drawn  into 
the  bevel-gear  wheels,  at  the  Junction  of 
the  upright  shaft  with  ttaeborisooal  shaft. 
These  wheels  move  towards  each  other, 
while  the  other  wheels  on  the  horiaontal 
•haft  at  the  rollers  move  from  each  other. 
When  Injnrea,  plaintiff  was  engaged  in 
righting  a  cant,  which  was  2  inches  thick, 
somewhere  from  12  to  14  Inchee  in  width, 
and  about  24  feet  long,  the  sontberiy  end 
ot  which  had  gotten  oft  the  rollers  and 
into  the  carriage-way,  and  plaintlB  was 
endeavoring  from  the  east  side  ot  the  roll- 
ers to  get  the  plank  back  upon  tbe  rollers. 
It  appeared  trom  the  testimony  that 
plaintiff  was  required  to  work  rapidly; 
that  nothing  could  be  done  at  the  band- 
saw  till  this  plank  was  out  of  the  way; 
that  in  the  mean  time  three  or  tour  men 
were  standing  idle :  and  that  the  work  at 
tbe  gang-saws  depended  upon  the  prog- 
ress of  the  work  at  the  handsaw,  and 
that  It  was  nut  unusual  for  cants  to  re- 
quire adjuatment  upon  tbe  rollers.  It  is 
nrged  that  plaintiff's  knowledge  of  tbe  ex- 
posed and  dangerous  condition  ot  tbis 
gearing  was  equal  to  that  ot  his  employ- 
era,  and  by  continuing  his  work  be  as- 
sumed the  risk.  This  rule  of  law  is  not 
applicable  to  the  circnmstancee  of  tbe 
present  case  The  risk  to  which  plalntiO 
was  exposed  on  the  day  of  tbe  Injury  was 
not  one  ordinarily  Incident  to  his  employ- 
ment. The  danger  was  not  one  existing 
at  the  time  of  bis  engagement.  It  was  a 
temporary  peril.  It  did  notarise  until  tbe 
day  before  the  injury.  In  view  of  tbedan- 
ger  this  very  machinery  had  been  covered 
up.  Plaintiff,  acting  as  a  prudent  man 
should,  had,  on  the  evening  before,  and 
again  on  the  very  morning  of  the  acci- 
dent, notified  defendant  of  tbe  fact  that 
the  geariag  waa  exposed,  and  defendant 
had,  in  recognition  of  the  danger,  and  ot 
plaintiff's  exposure  thereto,  promised  to 
replace  the  covering,  and  Instructed  the 
plaintiff  to  continue  his  work  until  noon, 
when  It  should  be  done.  There  was  nu 
voluntary  assumption  ot  the  risk  on  the 
part  of  tbe  plalntilL    He  proceeded  under 
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prutest.  It  was  defendant')*  boanden 
duty,  when  notified,  to  re -cover  thiB  Kear> 
ing.  Itvraa  postponed  to  Bill t defendant's 
convenience,  and  not  tbat  of  the  plaintiff. 
As  waB  said  In  Greene  v.  Ball  way  Co., 
81  Minn.  248,  17  N.  W.  Rep.  378:  "If  the 
emergencies  of  a  master's  Uusiness  require 
him  temporarily  to  Dse  defective  niachin* 
«ry,  wefail  to  seewbat  right  behaaln  law 
or  natural  Justice  to  InslRt  that  It  shall  be 
done  at  tbe  risk  of  the  servant,  and  not 
bis  own,  when,  notwithstanding  the  serv- 
ant's objection  to  the  condition  of  tbe 
machinery,  be  has  requested  or  Induced 
him  to  continue  Its  use  under  a'  promise 
thereafter  to  repair  it. "  Mr.  Cooley,  In  bis 
worlt  on  Torts,  (sections  &55,  659,)  says: 
"It  has  been  often — and  veiy  Justly — re- 
marked, that  a  man  may  decline  any  ex> 
ceptlonally  dangerous  employment;  but 
U  he  voluntarily  engages  in  it  be  should 
not  complain  because  It  is  dangerous. 
Kererttaeiesa,  where  one  has  entered  upon 
tbe  employment  and  assumed  the  inci- 
dental risks,  it  is  not  reasonable  to  bold 
tbat  other  risks,  which  he  is  directed  by 
the  master  to  assume,  are  to  be  left  to  rest 
upon  his  sboniders  merely  because  he  did 
not  take  upon  himself  the  responsibility  oi 
throwing  up  tbe  employment,  instead  of 
obeying  tbe  order.  Many  consideratloos 
might  reasonably  Induce  tbe  servant  to 
hesitate  under  such  circumstanceH.  In 
many  cases  the  consequences  might  be 
very  serious  should  he  refuse  to  oi)ey  a 
lawful  command  of  tbe  master ;  and  any 
command  may  not  be  clearly  and  nianl- 
(estly  unlawful  which  directs  the  doing  of 
nothing  beyond  tbe  general  scope  of  the 
business.  The  servant  who  refuses  to  obey 
must  consequently  expect  to  take  upon 
himself  the  burden  of  skowing  a  sufflcient 
cause  for  the  refusal.  However  clear  the 
case  might  l>e  to  him,  it  might  not  be  easy 
to  make  a  showing  satlsfcMitory  to  third 
parties,  who  would  naturally  assume  that 
the  order  was  given  in  good  faith,  and 
tbat  the  master  understood  better  than 
another  the  risks  to  be  encountered  In  bis 
business.  The  servant  also.  It  may  rea- 
sonably be  assumed,  would  to  some  ex- 
tent have  his  fears  allayed  by  the  com- 
mands of  a  master,  wboee  duty  it  would 
be  not  to  send  him  into  danger,  and  R'bo 
might  therefore  be  supposed  to  know, 
when  be  gave  the  command, that  the  dan- 
gers were  not  such  or  so  great  as  the 
servant  had  apprehended."  "It  is  also 
negligence  for  which  tbe  master  may  be 
held  responsible,  if,  knowing  of  any  peril 
which  Is  known  to  the  servant  also,  he 
fails  to  remove  it  in  accordance  with  as- 
surances made  by  him  to  the  servant  tbat 
he  will  do  BO.  This  case  may  also  be 
planted  on  contract, but  it  is  by  no  means 
essential  to  do  so.  If  the  servant,  having 
s  right  to  abandon  the  service  because  it  is 
dangerous,  refrains  from  doing  so  in  con- 
sequence of  assurances  that  the  danger 
shall  be  removed,  the  duty  to  remove  the 
danger  is  manifest  and  imperative,  and 
tiie  master  is  not  in  the  exercise  of  ordi- 
nary care  unless  or  until  he  makes  his  as- 
surances good.  Moreover,  the  assurances 
remove  all  ground  for  argument  that  the 
servant  by  continuing  tbe  employment 
engages  to  assume  its  risks.    So  far  as  the 


particular  peril  is  coocemed,  tbe  Implica- 
tion of  law  is  rebutted  by  tbe  giving  and 
accepting  of  the  assurance ;  tor  nothing  Is 
plainer  or  more  reasonable  than  tbat  par- 
ties may,  and  should,  where  practicable, 
come  to  an  understanding  between  tbem- 
selves  regarding  matters  of  this  nature." 
Deering  on  Negligence,  §  106,  says :  "  Wber« 
injury  results  aut  from  anything  that  Is 
incident  to  the  employment,  but  from  a 
temporary  peril,  to  which  be  is  exposed 
by  the  negligent  positive  acts  of  the  em- 
ployer, he  can  recover. "  1  Shearman  4s 
Bed  field  on  Negligence,  $  209,  say:  Tbe 
servant  cannot  avoid  responsibility  "it 
he  continues  to  work  for  any  consider- 
able time,  knowing  these  facts,  without 
being  Induced  by  his  master  to  believe 
that  a  change  will  be  made,  and  with- 
out making  any  complaint  of  such  defects, 
or  calling  the  attention  of  his  master  to 
them. "  The  doctrine  laid  down  by  these 
authors  is  supported  by  a  long  lino  of 
well-cunsldered  cases.  In  Greene  v.  Rail- 
way Co.,  supra,  plaintiff  was  in  the  serv- 
ice ot  defendant  as  locomotive  engineer  on 
a  train  running  between  Minneapolis  and 
Albert  Lea.  On  reacbiuK  the  former  place 
tn  the  morning  with  his  train,  upon  exam- 
ining his  engine  he  discovered  that  tbe 
"chafing  irons"  between  the  engine  and 
tender  were  partly  broken  off.  He  im- 
mediately reported  the  tact  on  the  "repair- 
book"  to  the  foreman  ot  tbe  round-house, 
whose  duty  it  was  to  have  the  repairs 
made,  and  to  direct  what  engine  should 
go  out.  On  returning  in  tbe  evening  to 
go  out  with  bis  train  he  found  the  engine 
out,  but  not  repaired.  On  inquiring  ot  tbe 
foreman  why  the  repairs  had  not  been 
made,  tbe  reply  in  substance  was  that  he 
bad  not  had  time.  On  plaintiff  suggest- 
ing tbat  be  did  not  like  to  take  out  this 
engine:  that  it  was  not  safe;  tbe  foreman 
replied  tbat  he  was  short  of  engines  to  do 
the  work  of  tbe  road,  and  had  no  other  to 
send  out,  and  added :  "  Proceed  with  tbat, 
aad  you  can  get  it  fixed  at  Lea.  If  yon 
have  time;  if  not,  I  will  remedy  it  when 
you  get  back."  Tbe  plaintiff  did  so,  and 
on  the  way  collided  with  another  train, 
(for  which  he  dues  not  appear  to  be  re- 
sponsible.) and  in  attempting  to  escape 
was  caught  between  tbe  engine  and 
tender,  tbe  defects  in  the  "chafing  irons" 
causing  the  engine  to  override  the  tender, 
and  close  up  tbe  gang-way  through  which 
be  was  attempting  to  escape.  In  Manu- 
facturing Co.  v.  Morrissey,  40  Ohio  St.  148, 
plaintiff  was  working  upon  a  Jointer 
which  was  out  of  repair.  In  Clarke  v. 
Holmes,  7  Hurl.  &  N.  937,  plain  tlft  was 
employed  to  oil  dangerous  machinery. 
When  be  entered  upon  the  service  certain 
ot  the  machinery  was  fenced,  but  tbe  fenc- 
ing became  broken  by  accident.  In  Hough 
▼.  Railroad  Co.,  100  U.  S.  218,  there  was  a 
defect  in  the  locomotive  which  plaintiff 
bad  in  charge.  "There  can  be  no  doubt," 
say  the  court,  "  that  where  a  master  ha9 
expressly  promised  to  repair  a  defect  the 
servant  can  recover  for  an  injury  caused 
thereby,  within  such  a  period  of  time  utter 
the  promise  as  it  would  be  reasonable  to 
allow  tor  its  performance,  and,  as  we 
think,  tor  an  injury  suffered  within  any 
period  which  would  not  preclude  all  rea- 
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Bonable  expectation  that  the  promise 
might  be  kept. "  In  Railroad  Co.  v.  Dnt- 
fleld,12  Lea,  63,  plaintlB  was  supplied  with 
a  defective  hammer  to  drive  railroad 
spikes.  He  testified:  "Of  course,  I  was 
obliged  to  see  that  the  hammer  was 
broken.  Any  man  who  wasn't  blind  could 
have  seen  the  condition  of  the  hammer.  I 
knew  when  I  saw  it  that  lt»wouldn'tdo  to 
drire  spikes  with,  and  that  is  wh.v  I  spoke 
to  the  section  boss  abont  It. "  In  Furnace 
Co.  V.  Abend,  107  111.  44.  a  locomotive 
toot-board  was  defective,  from  which  de- 
ceased fell,  while  oiling  the  engiue.  In 
Parody  v.  Railway  Co..  15  Fed.  Rep.  205, 
the  injury  was  occasioned  by  a  ddective 
draw-bar.  In  Lanlng  v.  Railroad  Co.,  49 
N.  Y.  521,  the  court  say :  "  Where  the  serv- 
ant has  full  and  equal  knowledge  with 
the  master  that  the  machinery  or  ma* 
terlals  employed  are  defective,  or  that  the 
fellow-servant  Is  incompetent,  and  he  re- 
inalns  lo  the  service,  this  may  constitute 
contribatory  negligence;  but  if  it  appears 
that  the  master  has  promised  to  amend 
the  defect,  or  other  like  Inducement  to  re- 
main has  been  held  out  to  the  servant, 
the  mere  fact  of  his  continuing  In  the  em« 
ployment  does  not,  of  Itself,  as  matter  of 
law,  exonerate  the  master  from  liability, 
but  the  question  of  contributory  negli- 
gence Is  one  of  fnctforthe  Jury. "  See,  also, 
Pleart  v.  Rail  way  Co.,  (Iowa,  1891 ,)  47  N.  W. 
Hep.  1017;  Kane  v.  Railway,  128  U.  S.  91, 
9  Sup.  Ct.  Rep.  16;  District  of  Columbia  v. 
McElllgott,117D.S.621,0Sl,  6  Sup.  Ct.  Rep. 
884;  Railway  Co.  v.  Drew,  69  Tex.  18;  Pat- 
terson y.  Railway  Co.,  76  Pa.  St.  889;  Me- 
han  V.  Kallroad  Co.,  78  N.  T.  6HR;  Booth 
V.  Railroad  Co.,  Id.  88;  Coombs  v.  Cordage 
Co. ,  102  Mass.  672-^78 ;  Gi-eenleaf  v.  Rail  way 
Co.,  83  Iowa,  68.  This  principle  has  been 
recognised  and  approved  by  this  court. 
In  Railway  Co.  v.  Bayfleld,  87  Mich.  2U5, 
the  servant  was  Juntlfled  in  obeying  the 
orders  of  his  superior.  Justice  CoobET 
(page  212)  says:  "The  risk  was  not  fairly 
upon  the  servant's  shoulders,"  and  again : 
"We  agree  with  the  supreme  court  of 
Pennsylvania,  that  when  a  servant,  in 
obedience  to  the  orders  of  his  aaperlor,  In- 
cars  the  risks  of  macblnery  which,  though 
dangerous,  Is  not  so  much  as  to  threaten 
Immediate  Injury,  or  where  it  is  reason- 
ably probable  that  it  may  be  safely  used 
by  extraordinary  cautiuu  or  skill,  the  case 
Is  not  to  be  regarded  as  one  of  concurring 
negligence;"  citing  Patterson  v.  Railway 
Co.,  76  Pa.  St.  380-894.  In  Swoboda  ▼. 
Ward,  40  Mich.  420-422,  the  court,  after 
laying  down  other  general  ruleo, says:  "If 
the  servant,  with  full  knowledge  of  the 
facts,  and  understanding  the  risks  occa- 
soned  thereby.  In  the  absence  of  any  prom- 
ise by  the  master  to  remedy  the  same, 
consents  to  and  remains  In  the  master's 
employ,  then  he  voluntarily  Incurs  snch 
Increased  risks. "  See.  also,  Ly ttle  v.  Rail- 
way Co.,  (Mich.)  47  N.  W.  Rep.  671 ;  Jones 
v.Rallway  Co.,  49  Mich.  578, 14  N.  W.  Rep. 
651,  recognizes  the  right  of  the  servant  to 
•how  that  be  did  not  consent  or  agree  to 
the  change  or  performance  of  extra  duties, 
and  that  he  did  not  freely  and  voluntarily 
enter  upon  a  discharge  of  new  duties  im- 
posed. The  new  duties  In  that  case  In- 
volved extra  hatard. 


It  Is  instated,  however,  that  the  danger- 
ous condition  and  character  of  this  ma- 
chinery was  known  to  plaintiff,  and  that 
he  was  guilty  of  concurring  negligence  in 
approaching  It;  that  he  did  not  exercise 
ordinary  care,  and  might  have  gone 
around  on  the  other  side  of  the  rollers, 
and  thus  have  avoided  the  danger. 
Knowledge  of  the  existence  of  a  defect  or 
danger,  while  it  is  evidence  of  contribato- 
ry negligence,  is  not  conelnslve.  In  the 
cases  already  referred  to  tfan  existence  of 
the  danger  was  known  to  plaintiff,  and 
In  all  of  them  it  to  held  that  the  qaestion 
of  plaintiff's  contributory  negligence  Is 
for  the  iury.  In  Coombs  v.  Cordage  Co., 
102  Mass.  e72-«78.  It  to  said :  "  Inattention 
which  has  led  to  a  collision  or  a  faU,  if 
duly  accounted  for,  or  If  excused,  or  occa- 
sioned by  the  nature  of  the  employment, 
to  no  hindrance  to  a  recovery  when  the 
Injury  to  legally  Imputable  to  a  d^ect 
without  which  the  fall  would  not  have  oc- 
curred, or  the  collision  woold  have  been 
harmless.  Thus  attention  might  be  pre- 
vented by  the  darkness  of  night,  or  by 
theduty  tocouplecnrsata  particular  mo- 
ment, or,  as  Is  contended  In  this  case,  to 
separate  them.  Knowledge  Is  only  one 
piece  of  evidence  bearing  ou  the  question 
of  negligence;  and  bow  mocta  It  should 
bear  depends  on  all  the  circumstances, 
and  is  for  the  consideration  of  the  Jnry. " 
In  Byerly  v.  Anamosa,  (Iowa,)  44  N.  W. 
Rep.  359,  held,  that  the  qnestlon  of  plain- 
tlff's contributory  negligence  in  drivings 
horse  along  a  street  with  knowledge  of 
conditions  rendering  it  dangerous  was 
for  the  Jury,  as  such  act  wasnot  perse  neg- 
ligence. In  Harris  v.  Clinton  Tp.,64  Mich. 
447, 81  .N.  W.  Rep,  426,  the conrt  say:  "It 
Is  not  a  universal  rnlethatthedefendantls 
excused  from  liability  merely  because  the 

glalntlff,  knowing  of  the  danger,  caused 
y  defendant's  negligence,  voluntarily  in- 
curs that  danger.  If  the  defendant  has  so 
acted  as  to  induce  the  plaintiff,  acting 
with  reasonable  prudence,  to  Incur  the 
danger,  or  If  plaintiff,  by  defendant's  neg- 
ligence. Is  placed  in  a  aitaatlon  of  peril,  to 
escape  which  he  voluntarily  incurs  anoth- 
er  danger,  the  defendant  is  liable,  al» 
though  the  plaintiff  may  not.  In  the  emer- 
gency, have  pursued  the  course  which  or- 
dinary prudence  would  have  dictated." 
In  Kane  v.  Railway  Co.,  supra,  the  court 
say:  "In  determining  whether  an  em- 
ploye has  recklessly  exposed  himself  to 
peril,  or  failed  to  exercise  the  care  fur  his 
personal  safety  that  might  reasonably  be 
expected,  regard  must  always  be  had  to 
the  exigencies  of  his  position,— Indeed,  to 
all  the  circumstances  of  the  particular  oc- 
casion." In  Oreenleaf  v.  Railway  Co.,  su- 
pra, the  court  say:  "If  the  service  to  l>e 
performed  by  Macy  (the  deceased)  was 
of  a  character  to  require  that  his  exclu- 
sive attention  should  be  fixed  upon  It,  and 
that  he  should  act  with  rapidity  and 
promptness,  it  could  hardly  be  expected 
that  he  should  always  bearlnmind  tbeex- 
Istence  of  the  defect,  or  be  prepared  at  all 
times  to  avoid  It."  In  Snow  v.  Railway 
Co.,  8  Allen,  441,  the  superstmcture or  road- 
bed between  the  tracks  of  the  defendant's 
road  where  It  crossed  the  highway  at  a 
point  where   the  trains  were  made  up. 


Digitized  by^OOQlC 


raCicfa.) 


EDGELL  «.  FBAMCIS 


1095 


.^vas  aach  tt  was  necessary  tor  the  person 
w^bose  daty  it  was  to  ansbarkle  the  cars 
or  to  fasten  them  together  to  pass  and 
-cepass  over  the  space  covered  with  plank 
between  the  tracks  treqnently,  and  with 
■rapidity,  and  with  his  attention  in  great 
deffree  diverted    trom    the  sarface  over 
which  he  passed,  and  directed  to  the  spe- 
cial dntyor  service  ot  separating  and  unit- 
Ing  the  cars,  in  order  to  prepare  the  trains 
for  transit.    While  engaged  In  that  service 
In  the  usual  and  ordinary  mode,  plaintiff 
wasthrown  down  by  reason  of  the  detect  in 
itbe  road.   The  court  say :  "  As  the  plain  tltf 
.VTBB  in  the  discharge  ot  his  duty  lu  plac- 
ing himself  in  a  perilous  position,— a  duty 
the  periurmance  of  which  was  known  to 
«nd  -sanctioned  by  the  defendants,— the 
■(act  that  .he  was  in  such  position  has  no 
■tendency  to  prove  that  he  was  negligent 
or  careless.    The  question  ot  due  care  in 
Aucb-case  depends  on  the  manner  In  which 
the  plaintiff  performed  the  duty  incum- 
bent on  him,— whether  he  acted  with  due 
■cikill  and  caution,  and  conducted  himself 
In  the  usual  and  ordinary  way  in  which 
similar  acts  are  done  by  persons  engaged 
in  like  employment;  ana  on  other  consid- 
erations of  like  character,  which  do  not 
fall  within  the.range  of  ordinary  obscrva- 
.tlon  and  experience.    The  question  of  neg- 
ligence was  therefore  a  subject  of  evidence, 
and  should  hare  been    submitted,  with 
vsroper  Instructiens,  to  the  jury  tor  their 
determination.    Nor  do  we  think  that  it 
was  any  the  less  a  question  ot  tact  to  .  be 
decided  by  the  Jury  because  it  appeared 
that  the  plain  tin  bad  previous  knowledge 
of  the  dciect  in  the  road  which  caused  the 
accident.     Reed    v.  Northfleld,  13    Pick. 
4S;  Smith  v.  Lowell,^  Allen.  40.    This  cer- 
tainly was  a  circumstance  to  betaken  into 
-Goncdderation,  but  by  no  means  a  decisive 
one.    If  the  service  to  be. performed  by  the 
4jlaintiB  was  ot  a  -chariacter    to  require 
that  his   exclusive   attention   should    be 
'Axed  upon  It,  and  that.he  should  act  with 
rapidity,  and  promptness.  It  could  hardly 
be  expected,  that  be  should  always  bear  in 
mlad,  the  existence  of  the  detect,  or  be  pre- 
pared at  alUtlmes  to  avoid  it."    In  M al- 
loy v.  Walker  .Tp..  77  Mich.  448,48  N.  W. 
Rep.  1012.  the  court  say :    "  It  It  was  the 
negligence  of  the  defendant  in  not  repair- 
ing the  highway  wUch  placed  the  deceased 
and  those  under  bis  charge  in  a  precarious 
condition,  no  negligence  could  be  imput- 
ed to  the  deceased  if,  acting  upon  that  oc- 
casion, as  it  appeared  to  blm  to  be,  for 
the  safety  ot  himself   and    party  in  his 
charge,  he  did  not  take  the   precaution 
which,  upon  consideration,  a  more  pru- 
-dent  man  might  have  taken.    At  least  it 
was  a  question  for  the  jury,  and  fairly 
submitted."    Nothing  short  of  gross  neg- 
ligence on  the  part  of  the  injuring  party 
ean  relieve  the  injured    party  from  the  ex- 
ercise ot  care.    The  promise  made  by  de- 
fendant In  this  case  did  not  absolve  plain- 
tltt  from  the  exercise  ot  reasonable  care 
while  abeot  this  daagerens  machinery; 
bnt  what  shall  constitute  such  care  in  a 
^ven  case  must  necessarily  depend  upon 
all  the  facts  and  circumstances  of  that 
case.    He  is  held  to  that  degree  of  care 
which  every  prudent  man  Is  expected  to 
^employ  nnder  similar  circumstances    in 


carrying  on  the  same  kind  of  business. 
Here  the  gearing  had  been  covered,  be- 
cause  it  was  dangerous  in  its  exposed  con- 
dition, and  because  the  employes  of  the 
millj  and  this  very  plaintiff,  were  likely  to 
come  into  contact  with  It.  Plaiutift  re- 
monstrated, but  he  was  directed  to  con- 
tinue work  which  involved  the  probability 
of  this  contact.  This  is  but  a  necessary 
inference  from  the  plaintiff's  complaint 
and  the  superintendent's  reply.  The  per- 
formance of  plaintiff's  duty  required  him 
to  go  in  the  vicinity  ot  this  machinery. 
His  work  afforded  very  little  opportunity 
for  deliberation.  It  was  necessary  that 
he  should  act  promptly  Hesitation  was 
not  expected  of  him,  and  the  degree  o(  care 
required  of  him  with  respect  to  bis  own  per- 
sonal safety  must  be  measured  to  some 
extent  by  the  exactions  of  his  employment, 
by  its  demands  upon  Ills  attention,  and 
by  his  devotion  to  its  duties.  His  dili- 
gence and  seal  in  his  master's  service 
should  count  in  bis  favor,  and  not  against 
him,  in  determining  this  question.  In 
Harris  v.CUnton  Tp., supra, tbecourt say: 
"Upon  this  issue  there  are  two  reasona- 
ble, but  different,  views  which  might  be 
taken:  and  therefore  the  question  should 
have  been  submitted  to  the  jury.  The 
fact  that  Soper  knew  the  location  of  the 
highway;  that  it  was  crooked,  and  that 
there  were  no  guides  or  barriers;  that  It 
was  overflowed,  and  the  water  hu^  raised 
since  he  last  passed  over  it;  and  knew 
that  some  hasard  was  incurred  in  at- 
tempting to  pass  over  it,— did  not  conclu- 
sively show  that  it  was  negligence  in  him 
to  make  the  attempt.  Of  course,  the  in- 
creased hasard  from  the  rising  ot  the  wa- 
ter called  upon  Soper  to  exercise  in- 
creased caution,  and  may  have  been  a  cir- 
cumstance which,  in  the  opinion  of  some 
persona,  should  have  determined  him  not 
to  make  the  attempt  at  all,  but  whether 
it  was  or  not,  in  connection  with  the  oth- 
er facts,  should  have  been  left  with  the  ju- 
ry to  determine."  "Where  there  Is  a 
chance,  upon  the  facts  shown,  lor  ordina- 
rily candid  and  intelligent  men  to  arrive 
at  different  conclusions,  the  question  of 
contributory  negligence  is  to  be  deter- 
mined by  the  jury.  Adams  v.  Iron  Cliffs 
Co.,  73  Mich.  271,  44  N.  W.  Rep.  270;  Luke 
V.  Mining  Co.,  71  Mich.  864,  89  N.  W.  Rep. 
11 ;  and  Telpel  v.  Hilsendegen,  44  Mich.  461, 
7  N.  W.  Rep.  82. "  This  Is  one  of  those 
cases  where  two  reasonable  and  diHerent 
views  might  be  taken,  and  two  men  of 
equal  candor  might  differ.  In  my  judg- 
ment, the  court  below  erred  in  taking  the 
case  from  the  jnry,  and  in  ruling  that  as 
a  matter  ot  law  the  plaintiff  was  guilty 
of  contributory  negligence.  The  judgment 
will  be  reversed,  and  a  new  trial  had, 
with  costs  of  this  court  to  plalntlH. 

Grant,  J.,  did  not  sit.    The  other  Jus- 
tices concurred. 


Edqkll  v.  Francis. 

{Suiprem$  Covurt  cf  MidMacm.   Juno  S,  1891.) 

HusBAim  ASS  Wim— BHTioiNe  Awat  Win— Bvx- 

DBItOS. 

1.  Where  a  defendant  requests  several  dls- 
tlnct  ohaiges,  some  of  wUchareglven  and  others 
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refused,  »  geaenil  exception  to  the  refnsal  of 
the  ooQtt  to  charge  in  accordance  with  defend- 
ant's requests  is  insufQcient,  as  anexoeptloamust 
point  out  the  speciflo  matter  complained  of. 

3.  Where,  in  an  action    for  enticing  away 

SlAttttlfC's  wife,  defendant's  counsel  asks  plain- 
lO  If  he  did  not  meet  his  wife  at  one  time  when 
he  had  another  woman  in  the   buggy  with  him, 

E lain  tiff  can  explain  the  eireumstancesof  his  rid- 
ig  with  the  other  woman. 

Error  to  circuit  court,  Eaton  county ; 
Frank  A.  Hookkr,  Judge. 

H.  If'.,  F.  A.  A  U.  F.  PeantagtoB,  for  ap- 
pellant.   Hagg9tt  Jk  Smith,  for  appeUee. 

McOratb,  J.  Plaintm  sncd  defendant, 
his  father-in-law,  tor  enticing  away  plain- 
tiff's wife  and  child,  aiid  recovered  Judg- 
ment for  $101,  and  defendant  appeals. 
Eighteen  requeets  were  anbmitted  by  coun- 
sel for  defendant  to  the  trial  judge,  three 
of  which  are  not  relied  on,  seven  nre  ad- 
mitted to  have  been  given,  five  are  alleged 
to  have  been  Improperly  given,  and  three 
to  have  been  refused.  Defendant's  excep- 
tion is  a  general  one,  in  the  following  lan- 
guage: '^nd  the  court  thereupon  refuHed 
to  charge  the  Jury  as  requested  by  the  de- 
fendant, to  which  refusal  defendant  ex- 
cepted." "The  assignment  of  error  is  as 
follows:  "The  court  erre<l  in  refusing  to 
charge  the  Jury  as  requested  in  and  by  the 
defendant's  several  requents  to  charge  sub- 
mitted to  the  conrt."  It  has  been  fre- 
quentl:^held  by  this  conrt  that  a  general 
exception  to  a  charge  Is  Insufficient,  when 
the  charge  covers  several  distinct  matters, 
and  that  in  such  case  the  exception  must 
point  out  the  specific  matter  complained 
of.  Tupper  v.Klldutf,  a6Mlch.394;  Laoge 
V.  Kaiser,  84  Mich.  S17;  Hopkins  Manuf'g 
Go.  V.  Aurora,  etc.,  Ins.  Co.,  48  Mich.  148, 11 
N.  W.  Rep.  846:  McKay  v.  Evans.  48  Mich. 
1(97, 12  N.  W.  Rep.  868.  Tt  baa  also  been 
held  that  a  single  exception  to  an  entire 
charge,  although  it  Is  "  to  each  line,  part, 
sentence, and  paragraph,"  willnot  becon- 
sldered.  If  any  portion  of  the  charge  is 
correct.  Danielson  v.  Oyckman,  26  Mich. 
16»;  Mandigo  v.  Mandlgo,  Id.  349;  Good- 
sell  V.  Beeley.46  Mich.  628, 10  N.W.Rep.  44; 
McAllister  v.  Engle,  62  Mich.  66, 17  N.  W. 
Rep.  694.  These  cases  dispose  of  these  ex- 
ceptions and  the  assignment  of  errors. 

Error  is  assigned  Upon  a  remark  made 
by  plalntltTs  counsel  in  bin  argument  to 
the  jury  as  to  what  was  said  by  this  court 
when  the  ease  was  here  before,  hut  no  ex- 
ception was  taken  .thereto,  and  the  trial 
court,  at  the  time  and  of  its  own  motion, 
corrected  the  counsel,  and  utated  that  the 
comments  of  this  court  upon  the  evidence 
taken  at  the  former  trial  had  nothing  to 
do  with  the  present  trial.  Plalntitt  was 
asked  by  defendant's  connsel  if  be  did  not 
meet  his  wife  at  one  time  when  he  had  a 
Miss  Moyer  in  ths  buggy  with  him,  and 
plaintiff's  counsel  asked  bim  to  explain 
the  circumstances  of  bis  riding  with  Miss 
Moyer,  which  he  did.  There  was  no  error 
in  the  admisHlon  of  thiH  testimony.  De- 
fendant called  a  witness  who  tcHtlAed  as  to 
statements  made  by  plaintiff  after  the 
separation,  and  after  the  first  trial  of  the 
canse.  Upon  motion,  this  testimony  was 
striken  out,  and  thin  is  assigned  as  error; 
but  we  have  carrfully  read  the  testimony, 
and  it  does  not  appear  to  us  that  the  de- 


fendant was  prejadlced  by  tbe  coart'e  ac- 
tion,— indeed,  we  are  at  a  loss  to  know 
why  the  platntiD  made  tbe  motion.  This 
is  the  second  time  that  this  case  bas  beea 
before  this  court,  and  the  other  qneatioiM 
raised  by  the  record  are  disposed  of  by  the 
rulings  of  this  court  in  that  ease.  See  flS 
Mich.  803,  88  N.  W.  Rep.  601.  Tbe  Jads- 
ment  is  affirmed,  with  costs  to  plalntiir. 

Cbauplin,  C.  J.,  and  Lonq  and  Ora.vt, 
JJ.,  concurred  with  MoObatb,  J. 

MoftsB.  J.  I  concnr  because  of  tbe  de- 
cision In  this  conrt  when  the  caee  was 
here  before,  bat  I  cannot  do  so  witboat 
expressing  my  feeling  that  the  role  !■  most 
unjust  that  permits  a  plaintiff,  la  mich  a 
case  as  this,  to  testify  to  what  his  wife 
said  to  the  prejudice  of  the  defendant,  her 
father,  and  will  not  permit  her,  as  a  wit- 
ness for  the  defendant,  to  disputesaeb  tes- 
timony. 

Db  Graaf.  Vbibumo  &  Co.  v.  Mdi.ick  et  a/. 
(Si^reiiM  Court  of  meMgam.   Jane  5,  ISBL) 

Api)eal  from  clrcnit  conrt,  KNit  connty. 
In  chancery;  Wiluam  E.  Qsove,  Judge. 

Eiirle  <ft  Hyde,  for  appellant.  Robert M. 
Montgomerj,  MeQeorge  Bands,  and  P.  B. 
Trarts,  for  appellee. 

McObath,  J.  Tbe  bill  in  thta  case  was 
filed  to  enforce  a  mechanic's  Hen  tor  mate- 
rials furnished  by  complainant,  a  corpora- 
tion, in  tbe  construction  of  a  building  on 
lot  2,  Dolbee's  addition  to  the  city  of  Grand 
Rapids.  Defendant  Adeline  L.  Maliek  was 
the  owner  of  the  lot  when  the  buildioK 
was  constructed.  Amelia  P.  Ives  in  tbe 
mortgag^ee,  and  James  M.Travia,  wbo  ap- 
peals, is  tbe  grantee  of  defendant  Mniicb. 
The  court  below  found  that  the  contract 
for  tbe  materials  was  entered  into  with 
defendant  Mullck,  through  her  bnsband, 
William  W.  Mnlick.  wbo  was  her  general 
agent,  thereunto  authorized.  The  aefenae 
was  that  the  bnilding  was  constraeted  by 
William  W.  Mnlick  under  a  contract  with 
bis  wife,  Adeline  L.  Mnlick ;  but  tbe  court 
found  that  no  contract  tor  the  constmc- 
tion  of  said  building  was  ev«r  in  good 
faith  entered  into  between  the  said  Will- 
iam W.  Mnlick  and  his  wife.  Tbe  court 
further  found  that  defendant  Traris  was 
a  purchaser  with  notice;  that  the  defend- 
ant Ives  had  a  prior  Hen,  and  ordered  a 
sale  of  tbe  premises  subject  to  tbe  Ives 
mortgage  to  satisfy  complainant's  lien. 
The  questions  rained  are  questions  of  ta«t, 
and,  after  a  carefnl  examination  of  the 
record,  we  find  no  reason  to  diatarb  the 
conclusions  arrived  at  by  the  trial  Judge. 
The  decree  Is  affirmed,  with  costs  to  com- 

?ilalnant,  and  tbe  record  remanded  fortur- 
her  proceedings.    The  other  Jnstieea  con- 
curred. 


Kbwlotb  t.  Callagbam  «t  al, 
(Supreme  Cou/rt  cf  MUMgan.    June  5, 189L) 

irBAUDDLKTC  COHYBTAUCSS— KsTUBS  ST  BHTIHB 

WM— LiABn-rrr  job  Dctts. 
IVhereadebtor  purchases  land  jointly  with 
his  wife,  his  undivided  half  may  be  subjected  to 
the  payment  of  a  Judgment  obtained  agaloat  him. 
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am  it  vlU  be  prentxied,  &>  th«  abaeneeot  a  ihow- 
tng  to  tb»  aoBtrai7>  tlwt  ha  paid  b»lf  of  the  price. 

Appeal  from  ci'rcnltcoart,Wayuecoanty. 
In  eh«nc«ry ;  C.  J.  Rbillt,  Jodge. 

Keeoa  A  Ligbtner,  lor  app«llant. 
Conely,  Maybmy  A  Laeking,tor  appellees. 

McGratb,  J.  TblB  la  a  ]ad«Dent  cred- 
1  tors'  bill,  filed  by  Alvln  Wood  and  Her- 
bert W.  Xewloye,  copartners  as  Alrln 
Wood  &  Co.,  to  obtain  satisfaction  of 
a  Judgment  obtained  January  28,  1886, 
HfSainst  d^endaat  Joba  Callaghan,  for 
^48.17.  upon  a  promissory  note.  The 
Dote  was  given  December  1.  1884,  and 
was  protested  January  8, 1885.  The  levy 
tn  aid  ol  which  the  bill  was  filed  was 
made  upon  a  certain  lot  of  land  par- 
chased  by  defendants  Jointly  as  husband 
and  wife,  October  18, 18tj5,  for  the  sum  of 
•1,860,  and  deeded  to  tbem  lointly  at  that 
time.  The  testimony  is  voluminous,  and 
conslstn  mainly  of  the  examination  of  de- 
fendant John  Callaghan,  by  complainant, 
under  objection  made  by  hiis  co-defendant, 
ISIicabetb  Callaghan.  The  oomplaiaaot 
■ought  to  examine  the  defntdunt  Eiiaa> 
beth  Callaghan,  but  her  husband  objected, 
and  she  refused  to  be  sworn  and  to  testi- 
fy. In  the  view  I  take  of  the  caae,  it  is  un- 
necessary to  consider  the  testimony  ot  the 
defendant  John  Callaghan,  and  therefore 
nnneeeesary  to  discuss  the  qaeatlon  as  to 
whetherit  was  admissible  or  not.  It  does 
appear  that,  at  the  time  of  the  purchase 
of  this  property,  the  defendant  John  Cal- 
laghan was  Indebted  to  comiilalnaBt  in 
tbeamountot  this  Judgment,  and  thatd». 
feodanta  Jointly  purchased  this  property, 
and  Jointly  paid  the  sum  of  $l,8o0  tbere- 
for,  and  that  the  deed  was  made  to  tbem 
Jointly.  In  the  absence  of  auy  showing 
to  the  contrary,  the  defendant  John  CaU 
laghan  muBt  be  presumed  to  bare  paid 
one-half  of  the  purchase  price.  The  an- 
swer sets  forth  that  the  object  of  taking 
tbe  title  in  tbe  Joint  names  ol  deiendanta 
was  "simply  that  the  survivor  should 
own  the  same,  as  they  bad  ao  children." 
It  appears  from  the  testimony  of  John 
Callaghan,  taken  before  objection  was 
made  thereto,  that  defendants  owned 
Jointly,  exclusive  ot  the  lot  in  question, 
over  $20,000  worth  of  real  estate,  consist- 
ing ot  several  parcels  which  had  been  pur. 
chased  prior  to  the  origin  of  the  debt  in 
question,  and  that  defendant  Joho  Cal- 
laghan owned  no  separate  property.  It 
would  be  a  gross  injustice  to  permit  debt- 
ors to  apply  moneys  which  should  be  ap- 
plied to  the  payment  of  their  debts  to  tbe 
creation  of  an  estate  which  would  be  be- 
yond the  reach  ot  their  creditors.  Had 
tbe  entire  estate  been  placed  4n  the  wife's 
name,  there  cuold  have  been  no  question 
but  that  the  same  would  l>e  regarded  as 
fraudulent  under  the  statute,  and  it  la  no 
less  a  fraud  upon  creditors  because  the 
title  has  been  taken  in  the  name  ot  tbe  de- 
fendants Jointly.  In  other  words,  estates 
in  entirety  cannot  be  created  at  tbe  ex- 
pense of  creditors,  and  held  in  fraud  of  the 
latter's  right.  The  plaintiff  is  entitled  to 
a  decree  for  the  sale  of  an  undivided  bait 
of  the  premises  In  question,  and  tbe  costs 
of  both  courts,  and  the  same  is  ordered. 


and  the  case  remanded  forfnrtber  proceed- 
ings in  accordance  herewith.  Tbe  other 
justices  concurred. 


Werbowlbkt  ▼.  Ft.  Watnb  ft  E.  Rt.  Co. 

iSv.prem»  Court  of  MieMgan.    June  6, 1801.) 
Dmorim  «o  PAMsinwB— SiVB  Appuahob»— Bv> 

DKKOS. 

Where,  in  a  Bvit  Bgainst  a  •treet-railwsy 
Qompany  tot  paraonal  injuries,  plaintiff  claims 
t^t  be  was  thrown  by  the  premature  start  of  Uia 
car  as  he  was  getUnK  off,  and  that  his  foot  was 
caught  in  a  hole  in  the  step,  so  that  he  was 
dragged,  while  defendant  eontraids  that  plaintiff 
tried  to  get  off  the  oar  while  It  was  in  motion,  and 
it  is  shown  that  the  aperture  in  which  plain- 
tiff's toot  was  caught  eziste  on  all  socfa  oars,  and 
is  not  unsafe,  it  is  error  to  submit  to  the  Juxythe 
qaeation  whether  defendant  was  negligent  in 
adopting  that  style  of  step,  as  the  only  question 
19  whether  the  car  started  prematurely  or  not 

Error  to  circuit  court,  Wayne  county; 
Okoror  S.  Hosubr,  Judge. 

Ed  Witt  F.  Conely,  tor  appellant.  W.  I. 
RoblBson,  for  appellee^ 

MoQratb,  J.  This  is  an  action  on  the 
eaae  to  recover  dam  ages  tor  injuries  which 
plaintiff  claims  to  have  suffered  while  a 
passenger  on  one  ot  the  defendant's  street- 
cars, through  the  delMidant's  negligence, 
naiatitf  recovered  in  the  court  below,  and 
tbe  defendant  appeals.  Plaintiff  was  a 
passeager  on  one  of  defendant's  ears,  and 
claims  that,  having  signaled  the  conduct- 
or to  stop  tbe  car,  and  after  tbe  car  had 
stopped,  tbe  plaintiff  undertook  to  alight, 
when  the  car  started  suddenly,  and  threw 
him  to  the  ground;  that  in  falling  his 
toot  caught  in  a  bole  lu  the  step,  and  be 
was  dragged  some  distance.  Defendant 
denies  this  story,  and  insists  that  plain- 
tiff undertook  to  get  off  when  the  car  was 
io  motion.  Tbe  car  was  an  open  car, 
with  Beats  running  croas-wise  of  tbe  car, 
and  with  a  foot-board  about  eight  or  ten 
inches  wide.  The  toot-buard  is  about  aiz 
or  eight  inches  below  the  flour  of  the  car. 
On  tbe  inside  edge  ot  this  foot-board  is  a 
alloc,  or  riser,  about  three  or  four  inehea 
Ugh.  The  box  or  bed  ot  the  ear  rests  up- 
on the  outer  epda  of  the  axles,  «poa  heavy 
spiral  springs,  which  are  about  six  inehea 
in  lenetb,  tbe  upper  ends  of  which  are  at- 
tached to  the  car,  and  the  lower  ends  are 
affixed  to  castings  into  which  tbe  axles 
run.  Tbe  shape  ot  tbe  upper  surface  ot 
these  castings  is  as  follows:  2_y~\_2  The 
springs  occupy  poaitlona  marked  Ta,  a. " 
On  each  sldeof  the  carthere  are  two  open- 
ings In  the  risers,  opposite  tbe  wheels. 
The  face  ot  tbe  risers  is  flush  with  tbe  out- 
side edge  ot  tbe  ear-bed,  and  tbe  springs 
come  out  flush  with  tbe  face  ot  the  risers. 
The  face  of  the  wheels  Is  six  or  eight  inch- 
es from  the  inside  edge  of  the  step  or  font- 
board.  There  are,  therefore,  two  open- 
ingn  in  the  risers,  between  the  springs  on 
each  Bide  of  tbe  car,  which  are  each  about 
twelve  Inches  long  and  about  six  or  eight 
inches  deep  between  the  car-bed  and  the 
lower  surface  of  the  castings.  The  foot- 
board is  generally  about  even  with  tbe 
lower  surface  of  the  castings.  It  would  be 
almost  Impossible  lora  passenger  in  enter- 
ing or  alightiug  f  rora  acar  to  put  bis  tootln- 
to  this  opening  in  such  a  way  as  to  injure 
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^t,  or  admit  of  Its  being  caught,  altbongh 
*t  may  be  ponBible  that  one  falling  from 
the  foot-board  might  get  bis  foot  caught 
therein.  There  was  no  testimony  offered 
upon  tbe  trial  tending  to  show  that  these 
openings  are  unnecessary  or  Improper,  or 
dangerous  or  defective,  or  not  proper* 
ly  guarded,  or  that  the  cars  were  not 
reasonably  safe,  or  that  the  defendant 
bad  not  used  reasonablecantlon  in  adopt- 
ing the  style  of  car  that  It  had  adopted, 
but  there  was  testimony  that  similar  cars 
with  similar  openings  were  in  general  nse. 
The  Jury  were  permitted  to  view  the  car  in 
question,  and  the  court  inRtrncted  the 
jury  as  follows:  "If  yon  thinlc,  gentle- 
men of  the  Jury,  that  it  was  negligence, 
baving  seen  the  car  In  question,  to  leave 
the  aperture  there,  why  then,  gentlemen 
of  the  Jury,  under  those  clrcnmstanceB  the 
plaintiff  would  be  entitled  to  recover.  It 
(the  defendant]  must  use  cars  whlcb  are 
reasonably  safe ;  and  the  question  for  your 
consideration  on  this  branch  of  the  case 
is  whether  the  defendant  used  reasonable 
caution  in  adopting  the  style  of  car  that 
it  did  adopt. "  If  the  plaintiff  undertook 
to  alight  when  the  car  was  in  motion,  the 
«xistence  of  this  aperture,  and  the  fact 
that  be  got  bis  foot  caught  therein,  would 
not  aid  his  recovery.  The  proximate 
cause  of  the  Inlury  In  that  case  would  be 
his  own  negligence.  It  the  car  started  be- 
fore giving  plaintiff  time  to  alight,  the 
company  was  liable  for  the  consequences 
of  that  act,  although  the  car  was  prop- 
«rly  constructed,  and  .the  existence  of  the 
aperture  actually  necessary.  Negligence 
will  not  be  presumed  from  the  bare  fact 
of  the  accident.  There  must  have  existed 
before  its  occurrence  some  suggestion  of 
danger  Id  order  to  make  defendant  liable 
as  tor  negligence.  The  use  of  appliances 
which  are  in  universal  and  common  use 
(or  the  same  purpose  cannot  bo  said  to  be 
negligence.  Nor  can  it  be  said  that  a 
mode  of  construction  is  defective,  or  not 
recwonably  safe,  when  the  nnsafety  Is  de- 
pendent upon  conditions  which  are  the 
result  of  negligent  conduct  either  of  pas- 
sengers or  company.  It  was  not  claimed 
by  plaintiff  that  his  fall  was  occasioned 
by  getting  his  foot  into  this  aperture,  but 
that  the  sudden  movement  of  the  car  be< 
fore  he  had  opportunity  to  alight  threw 
bim,  and  forced  his  foot  into  the  aperture, 
and  wedged  it  In  so  that  It  caught,  and 
be  was  dragged  some  distance.  A  passen- 
ger who  voluntarily  Jnrops  on  or  off  from 
a  car  while  It  is  in  motion  does  so  at  his 
own  peril,  and  that  construction  cannot 
be  said  to  be  defective  which  is  only  un- 
safe in  view  of  such  conduct.  On  the 
other  band,  street-car  companies  owe  it 
to  their  patrons  to  allow  them  an  oppor- 
tunity to  get  on  and  off;  and  the  starting 
of  the  car  while  either  Is  being  done  is 
clearly  negligent,  and  such  act  does  not 
make  defective  a  construction  which,  un- 
der other  circumstances,  is  reasonably 
safe.  In  other  words,  conveyances  are 
constructed  with  reference  to  their  pru- 
dent and  careful  management  and  use. 
The  court  erred  in  snbmittlng  to  the  Jury, 
under  the  evidence  in  the  case,  the  ques- 
tion of  defendant's  negligence  In  adopting 
the  style  of  car  in  question,  and  In  having 


the  apertures  therein.  Judgment  is  ro- 
versed,  and  a  new  trial  granted,  with 
costs  of  this  coart  to  defendant. 

Grant,  J.,  did  not  sit.    The  other  Jos- 
tices  concurred. 


Gessleb  v.  Gsieb. 
(Supreme  Court  of  TTIfconain.   Jmie  8,  IML) 

TbaDK-IIuIZS — ISTBIHOnCBTr. 

The  trade-mark  of  "Magio  Headache," 
naed  on  packages  labeled  "Gtesaler's  Magic  Head- 
ache Wafers:  a  positive  cure  for  the  headache 
and  neuralgia,  "—with  directions  as  to  taking; 
"Hanuf 'd  by  Max  Gtessler,  manuf'g  chemist,  Mil- 
waukee, Wis.  Price,  85  uts.,  "—is  not  infringed 
by  the  nse  of  similar  packages,  with  similar 
labels  and  directions^  out  reading,  "Brown's 
Alpha  Wafers;  a  positive  core  for  headache  and 
neuralgia;"  "Manufactured  at  Brown's  Pharmacy, 
Marquette,  Mich.    Frioe,  85  cts. " 

Appeal  from  circuit  court,  Milwaukee 
county;  D.  H.  Johnson,  Judge. 

It  appears  from  the  record  that  the 
plaintiff  is  a  druggist  in  Milwaukee,  and 
that  since  April,  1888,  be  has  masufaet- 
ured  and  sold  a  medicine  for  headache, 
which  he  put  np  In  small  boxes,  each  of 
which  contained  a  label  of  black  Ink  on 
white  paper,  In  these  words:  "Gessler's 
Magic  Headache  Wafers;  a  positive  cure 
for  the  headache  and  neuralgia.  Never 
fall,  if  taken  as  directed.  Dlrecldons:  To 
prepare  the  wafer,  put  it  into  a  glass  uf 
water;  leave  there  until  it  Is  parfeetly 
soft,  (about  ^  to  1  minute,)  place  it  In  the 
mouth  when  soft,  and  swallow  with  a 
drink  of  water;  repeat  in  about  an  hour, 
if  necessary.  Manuf'd  by  Max  Oessler, 
manuf'g  chemist,  Milwaukee,  Wis.  Price, 
85  cts.  For  sale  at  all  drug  stores. "  That 
around  each  of  said  boxes  was  a  wrapper 
containing  the  following  words:  On  one 
side,  "Gessler's  Magic  Headache  Wafers;" 
on  .another  side,  "Beware  of  imitations. 
These  wafers  are  a  guaranteed  cure  fur 
sick  and  nervous  headache  and  neuralgia. 
They  are  Indorsed  by  physicians,  and  sold 
at  drug  stores  everywhere.  Price,  35  cts. 
a  box;"  and  on  another  side,  "Trade- 
mark. Registered  U.  S.  patent-office,  Sep- 
tember 25,  1888.  Manufactured  only  by 
Max  Gessler,  Milwaukee,  Wis.  General 
depots,— London,  New  Turk,  Chicago,  Mil- 
waukee, St.  Paul.  Will  be  sent  prepaid 
upon  receipt  of  85  cents,  If  your  druggist 
does  not  keep  them."  It  also  appears 
that  February  13, 1890,  and  for  some  time 
prior  thereto,  the  defendant  was  a  drug- 
gist In  Milwaukee,  and  engaged  in  selling 
a  remedy  for  headache,  put  np  In  boxes 
about  the  same  sice  and  shape  of  the 
plaintiff's,  containing  on  the  outside  this 
label:  "W.J.  Brown's  Alpha  Wafers;  a 
guaranteed  cure  for  headache  and  neural- 
gia. Never  falls,  if  taken  as  directed.  Di- 
rections: To  prepare  the  wafer,  put  it  in- 
to a  glass  of  water;  leave  there  until  it  is 
periectly  soft,  about  Jj  to  1  minute;  place 
it  in  the  mouth  when  soft,  and  swallow 
with  a  drink  of  water.  Bepeat  in  about 
an  hour,  if  necessary.  Manufactured  at 
Brown's  Pharmacy,  Marquette,  Mich. 
Price,  35  cts.  For  sale  at  all  drug-stores." 
Soraeofthn  boxes  so  sold  by  the  defend- 
ant contained,  instead  of  the  words  "W. 
J.  Brown's,"  simply  the  word  "Brown's," 
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and  instead  of  the  wunla,  "a  Kaaranted 
cure  for  headache  and  neuralgia,"  the 
words,  "a  poaitive  cure  for  headache  and 
nenralsia,  bat  were  otherwise  the  same, 
except  that  they  were  in  black  ink  on 
white  paper,  wbervas  the  others  were  in 
red  ink  on  white  paper.  That  around  each 
of  said  boxes  so  sold  by  the  defendant 
'was  a  wrapper,  and  upon  one  side,  in 
'White  Ink  on  red  paper,  were  the  words, 
"Alpha  Wafers;  Headache  and  Neural- 
srla;"  upon  the  other  side.  In  red  Ink  on 
white  paper,  were  the  words,  "Alpha  Wa- 
fers are  purely  vegetable,  perfectly  harm- 
less, pleasant  to  take,  and  are  aold  on  a 
guaranty.  They  are  Indorsed  by  physi- 
cians, and  sold  at  drug-stores  everywhere. 
Price,  85  cts.  a  box.  Copyright  applied 
for;**  and  upon  anothor  side,  in  red  ink 
on  white  paper,  were  the  words,  "Manu- 
factured only  at  Brown's  Pharmacy, Mar- 
qnette,  Mich.  Will  be  sent  prepaid  upon 
receipt  of  85  cents.  If  your  druggist  does 
uut  keep  them.  General  depots,— New 
York,  Chicago,  Marquette,  St.  Paul,  De- 
troit." That,  upon  an  affldavlt  of  the 
plalutttr.  and  an  undertaking  in  the  ac- 
tion, a  preliminary  injunction  was  issued 
by  a  court  commissioner  against  the  de- 
fendant's further  sale  of  such  medicine, 
February  12, 1890.  That  March  6, 1890,  the 
defendant,  upon  aflSdavit,  obtained  from 
said  commissioner  an  order  upon  the 
plHlntilf  to  show  cause  before  the  clrcnit 
court  for  Milwaukee  county,  on  a  day 
named,  why  said  preliminary  injanctiun 
ehould  not  be  set  aside  and  vacated, 
which  order  and  affidavits  weru  served  on 
the  plaintiff's  attorneys.  That,  upon  the 
liearing thereof,  the  plaintiff  presented  and 
filed  bis  complaint,  alleging  the  facta  Rtat- 
«d,  and,  in  effect,  alleging  that  the  articles 
Ruld  by  the  defendant  were  Imitations  of 
those  manufactured  and  sold  by  the 
plaintiff ,  and  calculated  to  deceive  the  pur- 
chasers and  customers  of  the  plaintiff's  ar- 
ticles, and  asked  that  the  defendant  be  re- 
«tralned  from  preparing,  patting  up,  sell- 
ing, or  offering  tor  sale  said  imitation,  or 
any  article  bearing  the  name  of  "Headache 
Wafers,"  or  any  Imitation  ot  said  name, 

tir  bearing  said  false  trade-mark,  or  any 
mltatlonof  the  label  or  trade-mark  of  the 
plaintiff.  That,  upon  the  bearing  of  that 
motion,  It  was  ordered  that  the  same  be 
and  it  was  thereby  denied,  and  the  tempo- 
rary Injunction  granted  by  said  commls- 
-filoner  was  thereby  coutlnned  in  full  force 
and  effect.  From  that  order  the  defendant 
brings  this  appeal. 

Bloodgood,  Sloodgood  Jk  Kemper,  for 
appellant.  Winkler,  Flandera,  Satltb, 
Bottnm  A  VUaa,  for  respondent. 

Cassooat,  J.,  {after  stating  tbe  facte  at 
■s,bove.)  "It  seems  to  be  tbe  ofiBce  of  a 
trade-mark  to  point  out  the  true  source, 
origin,  or  ownership  of  the  goods  to  which 
tbe  mark  is  applied,  or  to  point  out  and 
designate  a  dealer's  place  ot  business,  dls- 
tlngolsbing  it  from  tbe  business  locality  of 
other  dealers."  Marshall  v.  Pinkbam,  52 
Wis.  578,  9  N.  W.  Rep.  615.  Such  trade- 
mark usually  includes  the  name  of  the 
manufacrtnrer  or  dealer,  as  tbe  best  desig- 
nation of  auch  source,  origin,  ownorahip, 
«r  place  of  business.    Howard  v.  Park,  21 


Amer.  Law  Beg.  644,  and  note.  Some- 
times, However,  it  consists  of  some  novel 
device,  arbitrary  character,  or  fancy  word, 
applied  without  special  meaning,  and 
which  by  use  and  reputation  comes  to 
serve the'same  purpose.  In  re  Trade-Mark 
"Alpine,"  20  Ch.  Dlv.  877;  In  re  James's 
Trade-Mark,  (James  v.  Soulby,)  83  Ch. 
Dlv.  S92;  Jay  v.  Ladler,40  Ch.  Dlv.  649;  In 
re  Australian  Wine  Importers,  41  Ch.  Dlv. 
278;  Button  Co.  v.  Anthony,  15  R.  I.  388;! 
Selcbow  V.  Baker,  98  N.  T.  60.  In  tbe  case 
at  bar  tbe  plaintiff  appears  to  have  right- 
fully used  a  label  upon  a  box,  and  a  wrap- 
per on  tbe  same,  upon  which  were  the 
words, "  Oessler's  Magic  Headache  Waters, 
manufactured  by  Max  Oessler,  manolact- 
urlnc  chemist,  Milwaukee,  Wis.,"  as  des- 
ignating the  medicine,  prepared  and  sold 
by  hlui  at  his  place  of  business  in  Milwau- 
kee, as  "a  positive  cure  for  headache  and 
neuralgia. "  Such  or  some  other  deslg^na- 
tlon  is  undoubtedly  essential  to  protect 
and  Increase  his  sales  of  such  medicine, 
which  is  said  to  be  meritorious.  For  that 
purpose  courts  may  protect  him  against 
Infringement,  and  the  public  against  de- 
ception, to  bis  damage.  But  it  la  only  his 
trade  and  his  business  which  are  thus  to 
be  protected  by  his  trade-mark.  It  gave 
him  no  monopoly  of  tbe  headache  bual- 
ness.  He  had  no  patent  upon  tbe  mixture 
or  preparation  constituting  his  medicine. 
There  is  no  claim  that  the  defendant  is 
precluded  from  manufacnring  or  selling 
such  medicine  by  reason  of  any  contract 
or  trust  relationship  with  tbe  plaintiff. 
These  things  being  so,  the  plaintiff  had  no 
sxdusive  right  to  auch  mixture,  prepara- 
tion, or  sale.  Chad  wick  v.  Co  veil,  151 
Mass.  190,  28  N.  B.  Rep.  1068.  Tbe  defend- 
ant, or  any  other  person,  therefore,  was 
at  liberty  to  mauufacture  or  sell,  as  his 
own.  a  similar,  or  even  tbe  same,  mixture 
or  preparation  as  a  curator  headache,  pro- 
vided he  did  so  in  a  manner  not  calculated 
to  mislead  incautious  persons  Into  tbe  be- 
lief that  they  were  buying  tbe  medicine 
manufactured  and  sold  by  the  idalntiff  or 
some  one  else.  Id.  See,  also,  Manufactur- 
ing Co.  V.  Loog,  L.  R.  8  App.Cas.  15.  The  ^ 
medicine  sold  by  the  defendant  as  a  "cure 
for  headache  and  neuralgia "  was  put  up 
in  boxes  similar  to  those  used  bytbe  plain- 
tiff, and  purported  to  be  "manufactured 
at  Brown's  Pharmacy,  Marquette,  Mich." 
npon  each  box  there  was  a  label  contain- 
ing tba  words,  "  W.J.  Brown's  Alpha  Wa- 
fers,"  or  "Brown's  Alpha  Headache  Wa- 
fers;" and  tbe  wrapper  theivon  contained 
the  words,  "Alpha  Wafers  for  headache 
and  neuralgia,  manufactured  only  at 
Brown's  Pharmacy,  Marquette,  Micb." 
There  is  no  claim  that  tbe  medicine  sold 
by  the  defendant  was  not,  in  fact,  manu- 
factured by  Brown  In  Michigan,  as  thus 
stated.  As  Indicated,  Brown  bad  the  le- 
gal right  to  manufacture  such  mmilcine, 
and  sell  or  authorise  tbe  sale  of  it,  as  his 
own,  in  a  manner  not  calculated  to  mis- 
lead incautious  persons.  He  bad  the  same 
right  to  build  up  a  trade  for  the  medicine 
so  manufactured  by  him  through  the 
agency  of  the  defendant,  and  have  the 
same  protected  by  his  trade-mark,  as  the 
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plaintlft  bad.  Chemical  Co.  r.  M.ver,  31 
Fed.  Rep.  453.  There  Is  no  claim  that  the 
defendant  ever  used  upon  anyuf  his  boxes, 
or  in  any  of  hla  labels  or  wrappers,  the 
words,  "Qessier's  Majslc,"  or  either  of 
those  words,  in  connection  with  other 
words,  or  atone,  or  tliat  be  ever  in  any 
way  indicated  that  the  medicine  so  sold  by 
bira  was  manutactared  by  tlie  plaintiff,  or 
In  Wisconsin,  or  by  any  other  person  than 
Brown,  at  Marquette,  Mich.  It  is  there- 
fore very  manifest  that  the  defendant 
never  infringed  tb«  plaintiff's  trade-mark, 
unless  be  did  so  by  the  use  of  the  word 
"Wafers,"  or  the  words,  "Headache 
Wafers,"  or  tlie words, "a guaranteed  cure 
for  headache  and  neuralgia, "  or  "  a  posi- 
tive cure  for  headache  and  neuralgia. "  It 
appears  that  the  plaintiff  reKistered,  as 
his  trade-mark,  the  words  "Magic  Head- 
ache, "  but  be  neither  has  nor  could  have 
any  exclusive  right  to  those  words,  in  a 
case  like  this,  by  reason  of  such  registra- 
tion, nor  does  his  counsel  claim  any. 
Trade-Mark  Cases,  100  D.  S.  83.  Besidee, 
as  stated,  the  defendant  lias  never  used 
the  word  "Magic"  at  all;  and  such  regis- 
tration, U  valid,  would  not  give  the  plain- 
tiff any  rlg^t  to  the  word  "Headache" 
alone,  or  in  some  other  connection.  Cor- 
bin  T.  Gould,  133  D.  8.  308. 10  Sup.  Ct.  Bep.- 
813.  True,  the  directions  on  the  label  used 
by  the  defendant  are  substantially  the 
same  us  the  directions  on  the  plaintiff's 
label.  But  the  plaintiff  makes  no  claim 
to  any  oopy-right  upon  such  directions; 
and  it  is  nut  the  office  of  a  trade-mark  to 
"authorize  a  monopoly  upon  fragmenljs 
of  the  language,  nor  the  exclusive  appro- 
priation of  words  in  common  use,  descrip- 
tive of  common  ob]ecta  and  qualities.  It 
has  often  been  decided  that  words  which 
are  merely  descriptive  of  the  kind,  nature, 
style,  character^  or  quality  of  the  goods 
or  articles  sold  cannot  be  exclusively  ap- 
propriated and  protected  as  a  trade- 
mark." Marshall  v.  Pinkham,  supra. 
See,  also.  In  re  Anderson's  Trade-Mark,  38 
Ch.  Div.  400;  Street  v.  Bank,  80  Gh.  Div. 
156;  In  re  James'  Trade-Mark,  (Jamea  v. 
Parry,)  Sk  Ch.  Div.  340;  Manutactorlng 
Co.  V.  'Trainear,  101  G.  S.  51 ;  Goodyear  Co. 
V.  Goodyear  Rubber  Co.,  128  U.  8.  508, 
eSup.Ct.Rep.  166.  We  must  hold  that  the 
words  "Headache  Wafers,"  as  ased  by 
the  plaintiff,  whether  together  or  sepa- 
rately, are  each  in  common  use,  descrip- 
tive of  common  objects  and  qualities,  and 
hence  be  has  no  exclusive  right  to  the 
same  as  a  trade-mark ;  and  consequently 
there  has  been  no  Infringement  of  the 
plaintiff's  trade-mark  by  the  defendant. 
The  learned  counsel  for  thb  plaiutiff  con- 
tends, however,  that,  asaaming  that  no 
specific  trade-mark  bad  been  infringed,  yet 
that  the  general  similarity  in  appearance 
between  the  wafers,  boxes,  labels,  and 
wrappers  used  by  the  defendant  and 
those  used  by  the  idatntift  was  such  as  to 
mislead  customers,  ezercislng  ordinary 
caution,  into  parcfaasing"W.  J.  Brown's 
Alpha  Waters,"  or  "Brown's  Alptka. Head- 
ache Wafers, "  as  and  for  "  Qettsler'a  Magie 
Headache  Wafers."  manafactored  and 
sold  by  the  plaintiff.  Ondoubtady,  where 
the  similarity  is  such  as  is  likely  to  thus 
deceive  the  public  to  the  iaiury  ul  a  pri- 


vate dealer,  an  loiunction  maybe  granted. 
McLean  v.  Fleming.  96  D.  8.  245;  Caraon 
V.  Dry,  39  Fed.  Rep.  777:  Frost  v.  Binda- 
kopt,  42  Fed.  Bep.  408;  Jay  v.  Ladler,  so- 
pra;  In  re  Dunn's  Trade-Mark, 41  Ch.  Div. 
439.  But  wliere,  as  here,  there  is  no  sticb 
substantial  similarity,  and  where  there  is 
nothing  indicating  that  the  defendant  Is 
selling  his  goods  as  and  for  the  irooda 
manufactured  or  sold  by  the  plnintiif,  no 
injunction  should  be  granted.  Tobacco 
Co.  V.  Finser,  128  D.  S.  182,  9  Sop.  Ct.  Bep. 
60;  Goodyear  Co.  V.  Goodyear  Bobber  Co., 
supra;  Corbin  v.  Gould,  supra;  Manu- 
facturing Co.  V.  RousB,  40  Fed  Bep.  585; 
Fleischmann  v.  Starkey.  25  Fed.  Bep.  127; 
Chemical  Co.  v.  Myer,  supra;  Manafact- 
nring  Co.  y.  Loog,  L.  B.  8  App.  Gas.  15; 
In  re  Anderson's  Trade-Mark,  snpra; 
Street  v.  Bank,  supra ;  In  re  James' Trade- 
Mark,  (James  v.  Parry,)  31  Ch.  Div.  HiO. 
After  a  careful  consideration  we  are  con- 
strained to  bold  tbat  the  plaintiff  made 
no  showing  entitling  him  to  an  injunction. 
The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction 
to  dissolve  the  injunction,  and  for  farther 
proceedings  according  to  law. 


W.  W.  KIMBAI.L.  Co.  ▼.  Mtwom. 

(Supreme  CovH  of  Wiseonstn.  June  8, 18BL) 
CiOKDITlOilAI.  tiu.H  —  Vauvitt  —  KsaoftiAMusn 

or  NOTK. 

1.  An  agreement  wrlttea  on  a  note  that  it  is 
given  for  a  piano,  the  title  and  ownership  at 
which  is  to  remain  in  the  name  and  subject  to  ths 
order  of  the  payee  until  it  ia  fully  paid,  does  not 
render  it  non-oegotisble. 

a.  A  note  for  the  p«]nn«nt  of  a  nun  certain,  ia 
monttdy  Inttallmento,  is  rendered  non-negotiable 
by  «  subjoined  contract  that,  in  case  of  default 
in  any  payment,  or  an  attempt  to  dispose  of  the 
property  foe  the  price  of  which  it  ia  given,  the 
holder  may  declare  the  whole  snm  impaid,  dne, 
and  may  collect  the  same,  with  tOK  for  expenaes, 
or  may  sell  the  property  w  pay  the  nnpaid  bal- 
ance, Interest,  damages,  and  costs  of  sale,  and, 
if  there  Is  any  deflclancy,  the  signer  agrees  to 
pay  it  oa  demand,  slnoe  su<di  OMidlUons  make 
both  the  amount  and  time  of  payment  onoertsin. 

3.  Tbo  transfer  o(  a  negonaole  note,  oontsin- 
Ing  an  agreement  that  the  chattel  for  the  price  of 
which  it  is  given  is  to  remain  the  property  of  the 
payee  until  the  note  is  paid,  transfers  tlie  secn- 
ri^  as  an  incident  to  the  note,  and  nothing  la  a 
defense  to  the  seouiity  whioa  woold  not  be  a 
defense  to  the  not& 

4.  Under  Rev.  St  Wis.  |  2817,  providing  that 
oondltlonal  sales  of  chattels  shall  not  be  v&Iid  as 
to  third  persons  withont  notice,  unless  the  oon- 
txsct  is  in  wrltlnjr,  "subscribed  by  the  parties,* 
and  filed  in  the  office  of  the  olerk  of  the  town, 
etc.,  a  oondltlonal  oostraot,  signed  bytlte  por- 
ohaser  only,  la  void  as  to  third  persona  without 
notice,  and  its  recording  does  not  give  oonstznct- 
Ive  notice. 

5.  Suoh  Qontract  oannot  be  treated  aa  a  mort- 
gage, and,  being  InTalld  as  a  oondltlonal  sale. 
It  Is  void  altogether. 

6.  The  agent  of  a  company  dealing'  In  pianos 
sold  an  Instrument  under  a  written  oootract  that 
the  title  was  to  remain  In  himspilf  till  paymiait 
of  the  price.  This  oootraot,  wlkloh  waa  not  ne- 
gotiable, l>e  asslKned  to  his  prinoipal,  tlie  owner 
of  the  plana  He  also  took  from  the  purchaser 
negotiable  notes  oontiilnlng  the  same  condition  as 
to  the  title,  for  the  same  piano.  These  notes  he 
transferred  to  one  who  knew  nothing  of  his  lur- 
ing taken  the  oontraoc  also.  Beld,  that  tlie  par- 
□tmsei  of  ttie  notes  was  entitled  to  enfome  their 
pajrmeatout  of  the  piano  in  preleranoa  to  the 
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Blano  oompny,  the  holder  of  the  assigned  con- 
Appeal  from  circnlt  court,  Milwaukee 
county;  D.  H.  Johnson.  Judge. 

WinSeld  Smith,  tor  appellant.  Blood- 
good,  Bloodgood  &  Kemper,  for  respond- 
ent. 

Orton,  J.  The  respondent  Is  a  corpo- 
ration In  the  business  of  manufacturing 
and  selllDK  pianos,  io  the  city  of  Chicago, 
and  one  H.  N.  Hempsted  was  in  the  busi- 
ness of  si^linK  pianos  and  other  musical 
instruments  in  the  city  of  Milwautcee,  and 
In  April.  1885,  they  entered  into  an  agree- 
ment  o(  the  following  terms :  In  consid- 
eration  of  having  the  exclusive  agency  to 
■ell  pianos  tor  the  corporation,  Hempsted 
agrees  to  sell  all  instruments  ordered, 
within  80  days  from  shipment,  and 
promptly  remit  to  the  company  cash  or 
approved  costomerB'  contracts  with  tm- 
curity  on  the  instrument  sold.  The  con- 
tracts to  be  in  blanks  furnished  by  the 
company,  to  draw  interest,  and  the  aver- 
age time  not  to  exceed  four  months,  and 
payment  gnarantied  by  Hempsted.  On 
failure  to  sell  within  80  days,  be  is  to  pay 
8  per  c<>nt.  interest  on  the  invoice  price, 
but  the  instruments  not  to  be  considered 
aold  to  Hempsted.  He  is  to  pay  the 
price  of  the  instrument  to  the  company,  if 
bis  customers'  contracts  fall  due  and  re- 
main unpaid.  All  goods  in  Hempeted's 
bands  to  be  Insured  tor  the  benefit  of  the 
company.  He  is  to  be  credited  90per  cent, 
on  goods  returned.  He  is  to  send  state- 
ment of  the  Inetruraents  sold  and  unsold, 
and  make  prompt  return  on  sales.  Either 
pai-ty  may  terminate  the  agency,  and 
Btock  in  Hempsted's  hands  shall  then  be 
subject  to  the  company's  order.  Theform 
of  the  contract  of  sale  shall  be  famished 
by  the  company.  Under  this  contract 
Hempsted  did  business,  securing  pianos 
from  the  company,  and  selling  them  in 
his  own  name,  and  as  bis  own  property, 
until  he  failed  in  business.  May  3,  1889. 
He  sold  mostly  on  credit,  receiving  In  such 
cases  from  the  purchaser  a  contract  in  the 
form  given  by  the  company.  These  con- 
tracts were  signed  by  the  purchaser,  and 
assigned  to  the  company.  About  the  4th 
day  of  July,  1888,  Hempsted  sold  one  of 
the  pianos  so  furnisheid  by  the  company 
to  one  L.  A.  Miner,  and  received  from  hltn 
tlie  following  contract  made  in  the  pre- 
scribed form:  "(290.  Milwaukee,  July 
4tb,  188a  For  value  received,  I,  the  sub- 
scriber, of  Milwaukee,  in  tbe  county  of 
Milwaukee  and  state  of  Wisconsin,  prom- 
ise to  pay,  to  tbe  order  of  H.  N.  Hemp- 
sted, two  hundred  and  ninety  dollars,  at 
bis  offlce  in  Milwaukee,  Wis.,  as  follows: 
Fifteen  dollars  cash  this  day,  and  then 
fifteen  dollars  on  tbe  4th  day  of  each  suc- 
ceeding month  until  full  amount  is  paid, 
with  interest  on  each  payment  at  th(>  rate 
of  7  per  cent,  per  annum  from  tbe  date 
hereof  until  paid.  The  consideration  of 
the  above  promissory  note  is  the  agree- 
ment to  sell  and  deliver  to  the  signer  one 
piano  made  by  Emerson  A  Co.,  Boston, 
number  45,765,  style  8,  by  H.  N.  Hemp- 
sted, upon  the  following  express  condi- 
tion, namely:     That   tbe    signer   hereof 


agrees  that,  In  case  ho  makes  default  In 
the  payment  of  any  installment  of  said 
note,  at  the  time  and  place  when  the  same 
becomes  due,  or  attempts  to  dispose  of  or 
removes  said  instrument  from  the  county 
of  Milwaukee,  tbe  said  H.  N.  Hempsted, 
or  his  assigns,  shall  be  at  liberty  to  de- 
clare the  whole  sum  unpaid,  due  and  pay- 
able, and  the  said  instrnnient  tbe  proper- 
ty of  tbe  signer,  and  to  sue  lor  and  collect 
the  same,  with  ten  per  aent.  damages  for 
expenses  of  collection,  which  the  signer 
agrees  to  pay;  or,  at  said  Hempsted's 
option,  to  take  possession  of  said  Instru- 
ment, and  to  sell  the  same  at  private  sale, 
to  pay  the  unpaid  balance  of  said  note, 
interest,  damages,  expenses,  and  costs  of 
sale,  and  return  the  remainder  to  tbe 
signer  hereof;  and  It  is  expressly  agreed 
by  the  signer  hereof  that  all  the  right  and 
title  to  the  above-named  instrument  is  in 
H.  N.  Hempsted  or  his  assigns,  and  that 
it  is  his  or  thsir  privilege,  at  his  or  their 
option,  to  sue  said  note,  and  collect  tbe 
same,  or  to  enter  the  premises  of  the 
signer,  and  to  recover  the  possession  of 
tbe  above-named  instrument,  with  the 
full  right  to  vest  the  title  in  another  pur- 
chaser. And  tbe  signer  further  agrees 
that,  if  the  above-named  Instrument  does 
not  sell  for  sufBclent  to  pay  the  above 
note,  together  with  interest,  damages, 
and  costs  of  sale,  that  the  signer  hereby 
agrees  to  pay  the  deficiency  on  demand. 
J^JB^edl  L.  A.  MiNBR.  Witness:  L.  L. 
Tyi.bs."  At  the  same  time,  and  as  part 
of  the  same  transaction, and  to  secure  the 
unpaid  purchase  price  of  said  piano,  the 
said  Miner  executed  to  Hempsted  five  ne- 
gotiable promissory  notes,  payable,  re- 
spectively, in  4, 8, 12, 16, and  20  months;  the 
first  4  being  for  (60  each,  and  the  fifth  for 
$35,  each  note  in  form  as  follows,  with  the 
following   agreement  appended   thereto: 

"I .    Milwaukee,  July 4, 188—. 

months  after  date  I  promise  to  pay  to  tbe 

order  of  H.  N.  Hempsted dollars, 

with  interest  at  seven  per  cent,  per  an- 
num, value  received,  payable  at  Wis.  Ma- 
rine &  Fire  Ins.  Co.  Bank."  "This  note  is 
given  for  piano  No.  45,7S6,  style  8,  manu- 
factured by  Emerson  Co.,  the  express  con- 
dition being  that  the  title  and  ownership 
of  said  piano  is  to  remain  in  tbe  name  ana 
subject  to  tbe  order  of  said  H.  N.  Hemp- 
sted until  this  note  is  fnlly  paid.  [Signed] 
L.  A.  MiN'BB. "  The  last  three  notes  ma- 
turing were  in  Sieptember.  1888,  and,  be- 
fore any  one  of  thein  had  matured,  sold, 
indorsed,  and  delivered  for  full  value  by 
said  Hempsted  to  on^  Albert  W.  Snyder, 
acting  by  W.  Smith,  his  agent,  who  then 
had  money  of  Snyder's  to  invest.  Neither 
Smith  nor  Snyder  had  any  notice  (unless 
constructive)  until  Meiy  4, 1889,  that  the 
said  piano,  at  the  time  of  tbe  sale,  was 
not  the  absolute  property  of  Hempsted, 
or  that  any  contract  or  other  paper  had 
been  executed  by  Miner  to  Hempsted, 
other  than  the  said  notes;  nor  of  any 
claim  of  the  plaintiff  upon  the  piano,  ei- 
ther at  the  time  of  the  sale  by  Hempsted 
or  at  any  other  time.  At  the  time  of  the 
sale.  Miner  supposed  that  he  had  to  pay 
only  on  tbe  said  contract,  and  that  the 
notes  were  mere  accommodation  paper, 
and  that  Hempsted  would  take  care  of 
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them,  and  deliver  tfaem  up  when  their  ser- 
eral  amoiints  were  paid  on  said  contract. 
Until  May  8,  1889,  the  plaintiff  did  not 
know  of  the  existence  of  Bald  notes,  and 
snppoBed  that  the  said  contract  was  the 
only  one  connected  with  said  sale.  The 
said  contract  was  duly  assigned  to  the 
plaintiff  by  Hempsted,  July  31,  1888.  A 
copy  of  said  contract  of  sale  was  filed  by 
Hempsted  In  the  office  of  the  clerk  oi  the 
city  of  MUwankee  on  Jaly  7, 1888,  and  the 
assignment  or  transfer  thereof  was  filed 
in  said  office,  May  11, 1889.  Hempsted  ne- 
gotiated one  of  said  notes  at  the  bank, 
and  paid  it  to  the  bank  according  to  snch 
understanding  with  Miner  that  he  shoald, 
himself,  take  care  of  the  notes.  Mr.  Smith, 
Snyder's  agent,  supposed,  at  the  time  of 
the  purchase  of  said  notes,  that  the  notes 
BO  given  were  the  only  papers  executed  by 
Miner  on  the  sale,  and  that  the  piano  was 
Hempsted'B  sole  property,  and  was  so  in- 
formed by  Hempsted  at  the  time  of  the  in- 
dorsement by  bim  of  the  notes.  In  1886, 
Hempsted  sold  Snyder  contracts  like  the 
one  assigned  to  the  plaintiff,  with  the  In- 
dorsement of  their  filing  in  the  city  clerk's 
office  on  them.  In  Buch  cases  Hempsted 
bad  reported  and  accounted  for  the  sales 
tu  the  plaintiff  as  cash  sates.  Smith  ad- 
vised Hempsted  two  years  before  to  throw 
aside  that  form  of  contract,  and  adopt 
the  said  method  of  taking  the  purchaser's 
notes  like  those  in  qnestion,  with  the 
agreement  in  them  reserving  the  title  of 
the  property  to  himself  until  paid.  At 
that  time  Smith  had  no  knowledge  of 
Hempsted'B  relations  with  the  plaintiff. 
Hempsted  afterwards  Informed  Smith 
that  he  did  not  use  any  more  of  these  con- 
tracts, and  that  he  took  only  negotiable 
notes  in  the  form  of  those  sold  to  Snyder. 
It  would  seem,  from  these  facts,  that 
Hempsted  had  deceived  both  the  plaintiff 
and  Smith  acting  for  Snyder.  He  made 
the  plaintiff  suppose  that  the  contracts 
so  assigned  to  the  company  were  the  only 
papers  taken  by  him  on  the  aale  of  pianos, 
and  made  Smith  believe  that  the  notes  In 
this  form  were  the  only  papers  he  re- 
ceived, by  telling  bim  so.  He  concealed 
from  the  plaintiff,  also,  the  fact  of  his  ever 
bttving  negotiated  any  of  such  contracta, 
by  reporting  and  paving  them  as  cash 
sales.  Miner  paid  the  Installments  of  the 
contract  as  they  fell  due,  up  to  May  80, 
18S9,  when  Hempsted  failed,  at  his  office, 
and  afterwards  paid  the  plaintiff,  taking 
back  a  bond  of  Indemnity.  Snyder  ob- 
tained a  Judgment  against  Miner  on  said 
12  months'  note,  In  the  court  of  George 
McWhkrteb,  a  justice  of  the  peace,  Sep- 
tember 10,  1889,  for  $74.20.  An  execution 
on  said  Judgment  was  placed  In  the  hands 
of  the  appellant  as  coi^table,  and  was  by 
bim  levied  on  said  piano  as  the  property 
of  said  Miner.  At  the  same  time  of  such 
levy  the  appellant,  by  the  authority  of 
Snyder,  took  poBsesalon  of  said  piano  by 
virtue  of  the  agreement  appended  to  said 
notes.  The  plaintiff  brought  this  action 
of  replevin  in  the  detlnet  against  the  ap- 
pellant for  the  amount  of  Its  lien  on  the 
piano.  The  defense  to  the  action  consists 
of  the  above-stipulated  facts.  The  plain- 
tiff obtained  judgment,  and  the  defendant 
baa    appealed  to   this  court   therefrom. 


Tbe  above  statement  of  the  tacts  is,  In 
substance,  according  to  the  stIpolatloD  of 
tbe  parties,  and  is  necessarily  aomewbat 
lengthy,  in  order  to  make  Intelligible  tbe 
questions  of  law  Involved.  Tbe  defense 
depends  upon  the  protection  which  the 
law  gives  the  said  Snyder  as  a  bona  Ode 
purchaser  for  value  of  the  said  notes  be- 
fore their  maturity,  and  the  plaintiff  relies 
tor  title  upon  the  contract  so  aasisned  to 
tbe  company  by  Hempsted,  and  tbe  fim 
question  to  be  considered  is  tbe  nesotiabil- 
ity  of  tbene  instruments. 

1.  The  learned  cunnsei  of  the  respondent 
contends  that,  if  tbe  said  contract  Is  not 
negotiable,  then  the  said  notes  are  not. 
they  being  a  part  of  the  same  transaction. 
That  might  be  so  if  Snyder  knew  that  the 
contract  and  the  notes  were  a  part  of  tbe 
same  transaction,  or  that  there  was  such 
a  contract,  but  there  is  no  evidence  that 
be  did  so  know ;  or  if  there  Ib  anything  in 
the  notes  proper,  or  tbe  agreement  reserv- 
ing the  title,  appended  thereto,  that  made 
any  reference  tu  the  contract,  so  as  to  pnt 
the  holder  of  the  notes  upon  notice  or  In- 
quiry of  the  contract.    But  there  1h  not. 

2.  That  the  notes  are  not  negotiable. 
The  agreement,  reserving  the  title  ol  the 
piano  asBecnrity,doeBnotaffector  change 
the  notes  In  the  least,  nor  make  tbe  time 
of  payment  or  the  amoant  to  be  paid  at 
all  uncertain.  It  is  a  distinct  and  inde- 
pendent agreement,  incident  to,  but  no 
part  of,  the  notes.  The  negotiability  of  the 
notes  is  beyond  question. 

8.  Tbe  learned  counsel  of  the  appellant 
contends  that  the  contract  so  transferred 
to  tbe  plaintiff  is  not  negotiable,  t>ecauRe 
both  the  time  of  paymeutand  tbeamonnt 
tu  be  paid  are  uncertain.  There  is.  first, 
a  regular  promissory  note  for  $290,  pay- 
able In  monthly  Installments  of  $15  each, 
with  interest  thereon  at  7  per  cent,  peran- 
nnm.  That  is  certain  enough,  both  as  to 
time  and  amount.  But,  according  to  the 
contract  following,  in  case  ot  default  In 
any  payment,  or  an  attemptto  dispose  ot 
or  remove  the  instrument  from  Milwaukee 
county,  the  holder  has  the  option  Co  de- 
clare the  whole  sum  unpaid,  doe  and  pay- 
able,  and  to  sue  for  and  collect  tbe  same, 
with  10  per  cent,  damages  for  expenses 
for  collection,  which  tbe  signer  agrees  to 
pay,  ur  to  take  and  sell  the  instrament. 
and  out  of  the  proceeds  ot  tbe  sale  to  pay 
tbe  unpaid  balance  of  said  note,  interest. 
damages,  expenses,  and  costs  of  sale,  and. 
If  the  Instrument  dues  not  sell  for  suffi- 
cient to  pay  tbe  note,  interest,  damages, 
and  costs  of  sale,  the  Big:ner  agrees  to  pay 
the  deficiency  on  demand.  Tbe  Install- 
ments  may  become  due  monthly,  or  they 
may  all  become  due  at  once,  on  default  ol 
tbe  payer,  at  the  option  of  the  payee,  and 
the  deficiency  is  payable  on  demand.  The 
amount  ot  the  note  may  be  $16  monthly, 
with  7  per  cent.  Interest  per  annum, 
or  that  and  10  per  cent,  damages  fur  ex- 
penses of  collection  and  damages,  expenses 
and  costs  of  sale  added  thereto.  What 
amuunt  is  It  or  will  It  be?  These  provis- 
ions ot  the  contract  change  and  qualify 
the  note,  and  become  a  part  of  it.  It  is 
essential  to  the  negutlability  ot  a  prumls- 
Bory  note  that  the  promise  must  be  to  pay 
a  certain  sum  ol  muney  unconditionally. 
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In  Bank  r.  Laraen,  60  Wis.  206, 19  N.  W. 
Kep.  67,  tbe  aereetnent  appended  to  the 
note  was :  **  If  this  note  Is  not  paid  at 
matarity,  I  agree  to  pay  ten  per  cent,  at- 
temey'8  leea  thereon  In  addition  thereto, 
for  tbe  collection  thereof. "  It  was  held— 
Ffnt,  that  sncb  a  stipulation  ia  valid  and 
obligatory ;  and,  seeood,  that  tbe  amoant 
flxed  is  not  conclnsive,  bat  must  be  deter- 
mined by  tbe  court  within  the  amoant 
stated;  and,  tA/rdO^,  that  this  uncertainty 
In  tbe  amoant  rendered  the  note  non-ne- 
Sotlable.  Tbe  late  Mr.  Justice  Taylor 
made  an  ezhaustlTe  review  uf  authorities 
upon  the  question,  and  It  must  be  consid- 
ered settled.  In  this  case  the  "ten  per 
cent,  damages  lor  expenses  ol  collection  " 
may  l>e  collected  before  any  Inatallment  Is 
dne.  It  there  is  an  attempt  to  dispose  of 
or  remoye  tbe  property,  which  is  a  stronger 
case,  and  supported  by  more  aatboritiea, 
than  if  it  were  only  collectible  after  tbe 
note  has  matured.  In  this  case  it  Is  col- 
lectible before  or  after  maturity.  Tbe 
above  ease  is  so  exactly  in  point  that  no 
other  aatboritiea  need  be  cited.  In  this 
case  there  is  another  and  parallel  charKe, 
"tor  damages,  expenses,  and  costsof  sale, " 
which  may  be  collected  of  the  malcer  of 
"the  note,  and  is  still  more  uncertain  in 
amoant,  because  without  any  limit  what- 
ever. The  note  callnd  tbe  "contract,  "and 
flo  assigned  to  the  plaintiff  by  Hempsted, 
most  therefore  be  held  to  be  not  negotia- 
ble, because  uncertain  in  amount. 

But  it  is  equally  uncertain  as  to  the  time 
of  payment.  In  Bank  v.  McOeocb,  78  Wis. 
SS2,  41  N.  W.  Rep.  409,  one  of  the  condi- 
tions of  the  agreement  appended  to  tbe 
note  was:  The  payee  after  maturity  of 
tbe  note,  or  before  if  the  security  becomes 
depreciated,  may  sell  the  collateral  aecu- 
ilty,  and  apply  the  proceeds  to  the  pay- 
ment of  the  note,  interest,  and  expenses, 
and,  in  case  it  shall  not  cover  them,  the 
maker  "promises  to  pay  the  deficiency 
forthwith  after  such  sale,  with  interest  at 
eight  percent,  per  annum."  It  was  held 
that  this  condition  Introduced  an  element 
uf  uncertainty  of  time  of  payment  that 
rendered  the  note  non  negotiable.  Mr. 
Justice  Lyon  wrote  the  opinion,  and  It 
was  so  held  on  alike  exhaustive  review  of 
the  authorltlen,  and  this  question,  also, 
most  be  considered  settled.  The  condi- 
tion here  is  that  after  the  sale  the  maker 
"agrees  to  pay  the  deficiency  on  demand." 
This  is  more  uncertain  than  "forthwith." 
The  note  may  become  due  according  to 
Its  terms,  or  the  whole  or  part  of  it,  ac- 
cording to  the  agreement,  **  on  demand. " 
The  above  case  is  exactly  In  point,  and 
settles  the  question  beyond  controversy. 
These  are  late  cases,  after  a  review  of  all 
previous  cases  in  this  court,  as  well  as 
many  cases  elsewhere.  We  may  be  ex- 
cused, therefore,  from  considering  tbe  cases 
cited  by  tbe  learned  counsel  of  tbe  respond- 
ent on  these  questions. 

4.  The  learned  counsel  of  the  appellant 
contends  that  the  transfer  of  the  notes  to 
Snyder  by  Indorsement,  before  due,  also 
transferred  the  agreement  appended 
thereto,  by  which  tbe  piano  was  to  remain 
the  property  of  tbe  payee  until  payment, 
and  was  virtually  a  transfer  of  the  prop- 
erty Itself  to  Snyder   and,  treating  the 


property  assecarity,lt  was  incident  to  the 
debt  or  notes,  and  tbe  assignment  of  the 
latter  carries  with  it  this  incident  security, 
and.  If  the  note  be  negotiable,  tbe  security 
has  the  same  quality,  and  is  equally  pro- 
tHcted.  This  appears  to  be  a  correct  state- 
ment of  the  law.  Martlneau  v.  McCollum, 
4    Chand.    (Wis.)    153;    FIsber    v.    Otis, 

8  Chand.    (Wis.)  83;   Croft    v.    Bunster, 

9  Wis.  603;  Cornell  v.  Elchens.  11  Wis.  353; 
Ueatb  V.  Mining  Co.,  39  Wis.  146;  Crosby 
V.  Roub,  16  Wis.  616;  Kelley  v.  Whitney, 
45  Wis.  110.  The  principle  is  that,  where 
the  security  passes  to  the  holder  of  a  ne- 
gotiable promissory  note  transferred  be- 
fore due,  as  an  Incident  to  tbe  note,  noth- 
ing is  a  defense  to  tbe  security  which 
would  not  in  law  be  a  defense  to  the  note. 
See  tbe  above  cases,  and  also  Andrews 
V.  Hart,  17  Wis.  297;  Blake  v.  Williams,  3ft 
N.  H.  40;  Pratt  v.  Bank,  10  Vt.  294;  Tay- 
lor V.  Page,  6  Allen,  86;  Jones  v.  Bank,. 
29  Conn.  29;  Burton  v.  Baxter,  7  Blackf, 
207.  Although  the  security  may  be  men- 
tioned in  the  note,  that  does  not  make  it 
necessary  for  the  purchaser  to  examine 
Into  tbe  history  of  the  security.  Kelley  v. 
Whitney,  supra;  Howry  v.  Epplnger, 
84  Mich.  29.  It  follows, therefore,  that  the 
notes  and  security  have  priority  over  the 
contract,  and  that  Snyder  has  a  prior 
claim  on  tbe  property  on  the  questions  of 
negotiability. 

The  next  question  to  be  considered  is 
that  of  notice  to  Snyder,  either  actual  or 
constructive,  of  the  contract  note  so  as- 
signed to  the  plaintiff  by  Hempsted,  and 
Us  incidental  security  on  the  piano. 

1.  The  learned  counsel  of  the  respondent 
contend  that  he  had  notice  by  the  filing  of 
a  copy  of  said  contract  note,  as  a  condi- 
tional sale  of  the  piano.  The  statute  (sec- 
tion 2317,  Rev.  St.)  provides  that  "no  con- 
tract for  the  sale  of  personal  property,  by 
tbe  terms  of  which  tbe  title  is  to  remain 
in  the  vendor,  and  the  possession  thereof 
in  the  vendee,  until  the  purchase  price  is 
paid,  or  other  conditions  of  sale  complied 
with,  shall  be  valid,  as  against  any  other 
person  than  the  parties  thereto,  and  those 
having  notice  thereof,  unless  such  con- 
tract shall  be  in  writing,  subscribed  by  tbe 
parties,  and  tbe  same,  or  a  copy  thereof, 
shall  be  filed  In  tbe  office  of  the  clerk  6t  the 
town,  city,  or  village,"  etc.  A  copy  of 
said  contract  was  tiled  in  tbe  ofilce  of  tbe 
city  clerk  of  Milwaukee,  July  7, 18SS,  and 
the  transfer  thereof  was  filed  in  the  same 
office.  May  11. 1889. 

2.  But  the  learned  counsel  of  the  appel- 
lant contends  that  the  contract  did  not 
comply  with  the  above  statute,  so  as  to 
authorise  the  filing  of  a  copy  thereof,  or  to 
make  it  valid  or  notice  to  third  persons,  in 
that  it  was  not  "subscribed  by  the  par- 
ties." The  parties  to  such  a  contract  of 
sale  are  the  vendor  and  the  vendee.  This 
contract  was  subscribed  only  by  Miner, 
the  vendee.  It  is  too  plain  fur  argument 
that,  in  this  respect,  the  contract  is  fa- 
tally defective,  and,  as  a  conditional  sale, 
is  void.  The  statute,  in  clear  and  express 
terms,  declares  that  no  such  contract 
shall  be  valid,  "unless  It  shall  be  in  writ- 
ing subscribed  by  the  parties. "  It  follows 
that  the  contract  Is  void  us  to  tlitnl  per- 
sons without  notice,  and   the  filing  uf  a 
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copy  thereof  Is  no  constructlTe  notice  to 
Bucb  persons  of  the  contract. 

S.  The  respondent's  counsel,  to  meet 
this  objection,  contend  that.  If  the  con- 
tract is  not  of  a  conditional  sale.  It  Is  a 
mortgage  of  the  piano,  and  therefore  the 
filing  of  a  copy  thereof  Is  constructive  -  no- 
tice of  it  as  such.  It  Is  not  required  that 
any  one  but  the  mortKagor  shall  sign  a 
chattel  mortgage,  so  that,  II  this  contract 
can  be  treated  as  a  mortgage,  the  filing  of 
the  cop;  was  sufBclentconstructive notice. 
In  states  not  having  the  above  statute  in 
relation  to  conditional  sales,  there  may 
have  been  decisions  by  straining  a  point 
that  such  contracts  may  be  filed  as  mort- 
gages. But  it  is  very  difficult  to  see  how 
a  contract  for  the  sale  of  personal  prop- 
erty, in  which  it  Is  agreed  that  the  title  of 
the  property  shall  remain  In  the  vendor, 
and  the  possession  In  the  vendee,  antU 
payment  of  the  debt,  can  be  called  a  mort- 
gage by  the  most  Hberal  construction.  In 
a  mortgage  the  title  of  the  property  is  In 
the  mortgagor  as  well  as  the  possession. 
The  mortgage  Is  a  mere  Incumbrance,  and 
the  mortgagor  may  sell  and  confer  a  good 
title,  Bobject  to  such  ineunibrance.  The 
two  contracts  are  entirdy  ditferent  in 
form  and  essentially  so  in  substance.  This 
precise  question  may  not  have  been  de- 
cided by  this  court,  but  it  has  been  fre- 
quently held  that  such  a  contract  is  a  con- 
ditional sale,  and  snbject  to  the  above 
statute.  Linie  v.  Dunbar, 62  Wis.  198,  22 N. 
W.  Rep.  467;  Manufacturing  Co.  v.  Moe,  63 
Wis.  240,  29  N.  W.  Rep.  414;  Manafacturing 
Co.  T.  Ktchsrds,  09  Wis.  643,  3K  N.  W.  Bep. 
4u;  Thomas  v.  Richards,  69  Wis.  671,  85  N. 
W.  Rep.  42;  Mershon  v.  Moors,  76  Wis. 
502,  45  N.  W.  Rep.  96.  In  these  cases  it  is 
held  that  such  contracts  are  void  as  to 
third  persons,  unless  made  and  filed  in 
compliance  with  the  above  statute.  It  is 
not  to  be  supposed  that,  if  such  contracts 
could  have  been  executed  and  filed  as  chat- 
tel mortgages,  the  legislature  would  have 
enacted  such  a  strict  but  useless  statute. 

4.  It  is  objected,  further,  that  this  con- 
tract provides  for  the  unconditional  pay- 
ment of  the  debt,  and  is  therefore  not 
strictly  a  conditional  sale.  But  in  all  the 
lastabovecaseB  the  contracts  provided  for 
an  unconditional  payment  of  the  debt, 
as  also  the  contract  decided  to  be  a  condi- 
tional stile  in  Harkness  v.  Russell,  118  U. 
S.  668,  7  Sup.  Ct.  Rep.  61.  There  is  no  such 
distinction  in  reason  or  by  authority. 

5.  It  is  objected  further  that  this  eon- 
'  tract  does  not  provide  for  the  possession 

to  remain  in  the  vendee,  as  required  by 
the  statute  to  make  it  a  conditional  sale. 
But  the  contract  not  only  so  provides,  in 
express  terms,  but  Implies  it  in  all  of  its 
provisions.  The  agreement  is  to  sell  and 
deliver  the  piano  to  the  signer.  In  one 
provision  the  vendor  may  take  possession 
on  a  certain  contingency,  and  in  another 
to  recover  the  possession.  The  vendee 
must  keep  It  in  Milwaukee  until  paymeut, 
and  not  remove  it.  This  contract  has  the 
essential  character  of  a  conditional  sale  as 
provided  in  the  statute,  "by  the  terms  of 
which  the  title  is  to  remain  in  the  vendor, 
and  the  possession  thereof  in  the  vendee," 
until  the  purchase  price  is  paid.  "All  the 
right  and  title  to  the  above-named  instru- 


ment is  in  H.  N.  Hempated  or  Ms  asstena, 
and  be  may  recover  tb«  possession  w^ltli 
the  full  right  to  vest  the  title  in  anotlier 
pniHshtMer. "    That  a  copy  ol  this  contract 
cannot  be  filed  as  constructive  notice  to 
third  persons.  In  conseqaemce  of  such  de» 
feet,  is  comparatively  of  less  importaoee 
than  that  the  defect  itself  renders  the  con- 
tract void.    It  is  one  of  the  essential  In- 
gredients  of   the   contract,   to    make    it 
valid,  that  it  shall  be  subscribed  by  both 
parties.    It  is  no  answer  to  say  that  it 
may  as  well  be  filed  as  achattel  mortipaice. 
for  the  instrument  itself  is  void,  if  it  is 
such  a  contract  by  the  terms  of  which  tdie 
title  remains  in  the  vendor,  and  the  poaaea- 
sion  in  the  vendee.    The  plain  tiH  has  no 
title  to  the  piano  by  virtue  of  this  detect!  ve 
instrument,  as  against  Snyder  or   mnj 
other  third  persons  without  notice.    Tbe 
legislature  has  seen  fit  to  prescribe  Jnst 
what  such  a  contract  shall  contain,  and 
how  it  shall  be  executed,  in  order  to  be 
valid  against  any  other  person  than  the 
parties  thereto.    The  plaintiff  sets  up  this 
void  contract  as  the  only  evidence  ot  its 
title.    The  defendant  seta  up  that  he  took 
possession  ot  the  property  tor  Hnyder  by 
virtue  of  said  negotiable  note,  and  tbe  ap- 
pended agreementby  whichSnyderhas  tbe 
title  to  the  property  nntil  sacb  notes  are 
paid.    Snyder  stnods  in  tbe  position  of  sji 
Innocent  purchaser  ol  the  property,  with- 
out notice,  as  well  as  an  Innocent  boMer 
of  the  notes.    It  is  said  that  the  plain  tiff's 
title  is  paramount  by  reason  of  its  ha  Ting 
first  acquired  it.    But  that  depends  apon 
whether   Snyder   had  any  notice  of  the 
plaintlD'a  title.    We  are  compelled  to  hold 
that  the  filing  of  the  contract  gave  bim 
no  notice,  and  that  the  contract  in  respect 
to  tbe  plaintifrs  title  is  void.    Did  Suyder 
have  any  aetuhl  notice  of  that  contract, 
or  was  be  in  possession  of  such  tacts  as 
would  put  bim  on  inquiry  ot  it?    The  evi- 
dence would  seem  to  show  that  not  only 
did  Smith,  his  agent,  have  no  notice  of 
that  contract,  but  he  bad  reason  to  be- 
lieve that  no  such  contract  was  In  exist- 
ence.   He  supposed  that  Uonpsted  had 
taken  his  advice,  and  used  only  tbe  form 
of  notes  with  a  reservation  of  the  titlA, 
such  as  he  purchased  for  Snyder.    It  ap- 
pears clear  enough  that  tbe  plaintift  did 
not  know  of  the  notes,  and   Smith  or 
Snyder  did   not   know  ot  tbe  c<Mtract. 
When  Snyder  purchased  tbecoutracts,  two 
or  three  years  before,  such  notes  were  not 
given,  or  the  matter  duplicated  in  any 
way,  and,  when  he  purchased   the  notes, 
be  supposed  that  such  contracts  were  not 
made,  but  bad  been  discontinoed.    There 
was  nothing,  in  liny  tact  within  tbe  knowl- 
edge ot  either  Smith  or  Snyder,  that  eonld 
excite  a  suspicion  that  sach  a  contract  ex- 
isted, or  suggest  any  Inquiry  in  that  direc- 
tion.   It  is  very  improbable  that  either  of 
them  would  have  purchased  these  notes 
with  a  suspicion  even  that  there  wa^  an- 
other note  tor  the  same  debt,  and  with 
the  same  security,  outstanding.    In  view, 
therefore,  of  the  whole  ease,  we  must  hold 
that  tbe  notes  in  the  hands  of  Snyder  were 
protected,  and  that  the  appended  agree- 
ment, by  which  the  title  ot  the  piano  was 
to  remain  in  Hemosted  or  his  assignB  until 
the  notes  are  paid,  gave  him  the  right  to 
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take  and  hold  It  as  agMlnat  the  plainUn 
or  any  one  else,  and  that  the  defendant 
had  theriKht  to  take  poBsemion  of  it  by 
the  order  of  Snyder.  The  jadKinent  of  the 
circalt  court  is  reversed,  and  the  canse  re- 
manded with  direction  to  render  Jadgment 
In  favor  of  the  dAtendant. 


Bradford  v.  U.vderwood  Lumber  Co. 

et  ah 

(Supreme  Court  of  Wiaoontin.    June  8, 1891.) 

Loos  A:n>  LoooixQ — LiB:t8— Bupplivs. 

1.  Under  Laws  Wis.  1889,  o.  418,  f  17,  provld- 
in^  that  no  lien  shall  be  had  on  logs  for  "sap- 
plies, "  there  can  be  no  lien  for  board  furnished 
men  employed  in  getting  out^  rafting,  or  mnnlog 
the  logs. 

2.  idection  14  of  the  above  act,  giving  a  lien 
to  all  persons  performing  services  by  cooking 
food  for  men  performing  labor  on  logs,  does 
uot  grive  a  lien  to  one  who  contracts  to  board  the 
men. 

8.  Where  an  action  to  enforce  a  lien  is  based 
CD  a  contract  for  tumisbing  board  to  the  men  Kt 
n  stipulated  price  there  can  be  no  apportionment 
separating  the  value  of  the  food  from  the  labor 
in  preparing  it,  and  giving  plaintiff  a  lien  for 
bis  services  as  cook. 

Appeal  from  clrcnlt  court,  Oneida  conn- 
ty;  J.  K.  Pauwh,  Jndxe. 

Miller  A  Mc<Jorinlek,  for  appellant.  L. 
J,  Hillings,  for  respondent. 

(X>i.B,  C.  J.  The  plalotlff  entered  Into  a 
contract  with  the  defendanta  McPhee  and 
Mitchell  to  furnish  board  for  men  who 
^vere  employed  by  them  In  running  logs 
upon  the  Wisconsin  river.  The  price  of 
l>oard  was  one  dollar  a  day  for  eacli 
boarder.  McPbee  and  Mitchell  did  not 
own  the  logs,  bat  were  running  them  tor 
the  owner,  the  defendant  the  Underwood 
Lumber  Company.  The  plaintiff  seeks  to 
enforce  a  lien  for  the  board  furnished  by 
him  against  the  logs  which  the  men  were 
engaged  In  running  while  boarding  with 
him.  The  sole  question  presented  is,  does 
the  law  give  a  Hen  for  such  a  claim?  The 
plaintiff  lived  In  Oneida  county,  and  the 
boar.]  was  furnished  in  that  county. 
Whether  the  plaintiff  is  entitled  to  a  lien 
upon  the  logs  which  his  boarders  were  en- 
Ka^ed  in  running  depends  upon  the  con- 
BtructloD  of  chapter  413,  Laws  1889,  which 
was  in  force  when  the  board  was  fur^ 
nished.  By  section  17  of  chapter  413  It  is 
provided  that  no  lien  for  supplies  shall  be 
had  under  the  act  except  in  the  twocountles 
named,  which  does  not  Include  the  county 
of  Oneida.  The  snbsequent  section  re- 
peals certain  provisions  of  the  Revised 
Statutes,  and  also  certain  session  laws  In 
conflict  with  the  provisions  of  the  act. 
This  court,  in  construing  the  word  "sup- 
plies," as  u^d  in  section  1,  c.  167.  Laws 
1S7S>,  held  that  It  Included  board  furnished 
men  who  were  engaged  in  getting  out, 
driving,  or  rafting  logs  and  timber.  Kol- 
lock  v.Parcher,52  Wis. 393,9  N.  W.  Rep.  67. 
Now,  It  Is  very  evident  that, it  we  give  the 
word  "supplies,"  as  used  In  the  act  of 
1889,  the  same  construction  we  did  in  the 
act  of  1879,  we  roust  hold  that  it  Includes 
board  or  food  for  men,  for  which  the  act 
of  18S9  says  no  lien  shall  be  given ;  and  we 
certainly  perceive  no  reason  for  attaching 
to  It  a  different  meaning  or  signiflcatlon. 
T.48».w.no.l6— 70 


Presumably  the  legislature,  when  it  enact- 
ed the  law  of  1S89,  knew  the  sense  which 
this  court  had  given  the  word  In  the  act 
of  1879.  and  Intended  In  the  later  statute 
to  take  away  the  right  of  a  lien  for  board. 
This  conclusion  is  irresistible,  when  the- 
history  of  the  legislation  upon  the  subject 
Is  considered.  So  we  mnst  hold  that  the 
word  "supplies,"  as  used  in  section  17  of 
the  law  of  1889,  Includes  board  furnished 
the  men  employed  In  running  the  logs,  for 
which  no  lien  Is  given.  But  the  learned 
counsel  for  the  plaintiff  relias  upon  section 
14  of  the  act  as  giving  the  right  to  a  Hen 
for  board.  That  section.  In  effect,  pro- 
Tides  that  any  and  all  persons  doing  or 
performing  any  labor  or  services  by  cook- 
ing food  for  tho  men  who  arp  performing- 
any  labor  upon 'logs  shall  be  deemed  to- 
have  portormed  work,  and  shall  have  the- 
right  to  a  lien  therefor,  the  same  as  the- 
men  for  whom  the  food  is  tnmlshed.  That 
is,  as  we  understand  the  section,  so  far 
as  the  right  to  a  lien  Is  concerned.  It 
placed  the  cook  upon  precisely  the  same- 
footing  as  the  other  employes  performing: 
work  upon  logs  or  timber.  That  Is  to 
say,  any  person  who  cooks  food  for  men 
employed  in  doing  any  labor  upon  logs  or 
timber  shall  have  the  same  right  to  a  Hen 
for  his  services  as  such  men  have  for  whom 
the  food  is  cooked.  It,  in  effect,  enacts 
the  rule  laid  down  by  this  court  In  Wins- 
low  V.  Urqubart,  39  Wis.  260,  where  it 
was  h«>ld  that  one  who  cooked  food  for 
men  engaged  In  cutting  and  driving  log^s 
and  timber  was  entitled  to  a  Hen  under 
the  statute  for  his  services.  But  the  sec- 
tion must  be  restricted  to  the  services  of 
the  cook,  and  cannot  be  extended  so  as  to 
smbrace  a  claim  for  board,  wbich  includes 
the  raw  if  aterials  used  In  preparing  the 
food.  The  lien  is 'only  given  to  ene  who 
cooks  the  food  for  those  employed  to  do 
work  upon  the  timber,  where  the  provis- 
ions are  furnished  by  the  employer.  This 
construction  seems  necessary  and  essen- 
tial In  order  to  render  the  different  provis- 
ions of  the  law  harmonious  and  con- 
sistent, and  to  effectuate  the  obvious  in- 
tent of  the  legislature,  to  take  away  all 
right  of  a  lien  for  supplies.  It  is  contend- 
e<i  that  the  word  "supplies."  as  used  in 
section  17,  should  have  a  restricted  mean- 
ing, and  be  applied  only  to  merchants  and 
dealers  in  such  goods  who  sell  ttaem  to 
persons  engaged  In  getting  out  logs, 
wholly  apart  from  any  labor  to  be  per 
formed  on  such  logs.  We  are  unable  to 
give  the  language  tbis  construction.  It  is 
quite  evident  to  our  minds  that  the  legis- 
lature Intended  to  deny  aH  liens  tor  sup- 
plies,  and  It  is  unreasonable  to  assume 
that  the  word  was  not  used  in  the  law  of 
1889  with  reference  to  the  definition  this 
court  had  given  it  in  Hen  cases.  Tills 
court  had  distinctly  held  that  the  word 
"supplies "included  the  board  of  men. even 
when  furnished  at  an  hotel  In  a  city,  sev- 
eral miles  from  the  place  where  such  men 
were  and  worked  upon  logs ;  and  we  mnst 
presume  the  legislature  was  familiar  with 
these  deeisions,  and  used  the  word  In  the 
same  sense,  and  that  it  prohibited  a  Uen 
for  the  plaintiff's  claim.  It  is  further  said 
that  the  plaintiff,  under  this  conRtruetlon, 
l8  entitled  to  a  lien  lor  his  labor  in  prepar- 
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ing  or  cookluK  the  food  for  the  men  -who 
were  running  the  logs;  but  that  Is  not 
the  theory  ol  the  action.  The  action  Is 
based  upon  a  contract  for  famlahlng  board 
for  men  while  driving  logs,  at  a  atlpulat- 
ed  price.  The  contract  la  entire,  to  furnish 
a  certain  thing  for  a  specified  compensa- 
tion, and  we  do  not  well  see  how  there 
can  be  an  apportionment  separating  the 
value  of  the  mnterlald  used  In  the  food 
from  the  labor  In  preparing  It.  To  so  ap- 
portion the  contract  would  be  really  mak- 
ing a  contract  for  the  purpose,  which  the 
conrt  has  no  right  to  do.  It  well  may  be, 
had  McPhee  and  Mitchell  employed  the 
plaintiff  to  cook  or  prepare  food  for  their 
men.  be  would  be  entitled  to  a  lien  for  his 
labor  under  the  statute.  But,  as  we  have 
said,  that  is  not  the  theory  of  this  suit, 
which  la  to  recover  the  value  of  tbe  board, 
aiiecifleally.  and  nothing  else.  We  there- 
tore  think  the  trial  court  erred  in  not  giv- 
ing the  instruction  asked,  that  the  plain- 
tiff was  not  entitled,  upon  the  facts 
proven, to  a  lien  upon  the  logs  in  question 
for  tbe  balance  due  on  his  claim  for  board, 
and  the  judgment  giving  such  a  Uen  Is 
wrong.  The  judgment  of  the  trial  court 
is  therefore  reversed,  and  tbe  cause  Is  re- 
manded, with  directions  to  modify  the 
Judgment  In  accordance  with  this  opinion. 
Jt  does  not  seem  necessary  to  order  a  new 
--trial,  as  tbe  amount  doe  tbe  plaintiff  from 
JtfcPbee  and  Mitchell  is  not  contested. 


Philups  ▼.  Bishop  ef  al.i 

(Supreme  Court  of  Nebnuka.    May  0, 1801.) 
-IfOBTOAQS  or  HoifasTBi.D— FAII.VBS  or  Win  to 

ACKMOWLSDOa. 

Where  a  mortgage  was  given  by  a  married 
inan  upon  several  parcels />f  real  property,  In- 
•olnding  the  homestead  of  tbe  mortgagor,  upon 
Which  be  then  resided  with  Ms  family,  and  the 
Wife  of  the  mortgagor,  then  oooupying  the  home- 
stead with  him,  did  not  ackDowledge  the  mort- 
gage before  any  officer  anthorized  to  take  aclcnowl- 
edgment  of  deeds,  in  an  action  brought  by  an  as- 
signee of  the  said  mortgage,  Tield,  that  the  mort- 
gage created  no  lien  upon  the  homestead. 
{Syllabus  by  the  Cowrt.) 

Appeal  from  district  court,  Howard 
county;  Tiffany,  Judge. 

Paul  &  Templln  and  O.  A.  Abbott,  for 
appellants.  Thompaon  Broa.  and  T.  T. 
Bell,  for  appellee. 

Cobb,  C.  J.  This  was  an  action  to  fore- 
close a  mortgage,  brought  in  the  district 
court  of  Howard  county  by  Simeon  Phil- 
lips, plaintiff  and  appellee,  against  Isaac 
G.  Bishop,  Ida  Blsbop.  the  Nebraska  Loan 
ft  Trust  Company,  A.  G.  Kendall,  tbe 
Chicago  Lumber  Company,  and  N.  J. 
Paul,  defendants  and  appellants.  N.  J. 
Paul  filed  an  answer  and  cross-petition, 
setting  up,  among  other  things,  the  ex- 
ecution and  delivery  by  Isaac  C.  Bishop 
and  Ida  Blsbop  of  a  certain  mortgage  se- 
curing tbe  payment  of  certain  notes  of 
Isaac  C.  Bishop.  That  said  notes  were 
dated  on  the  10th  day  of  October,  1887,— 
one  payable  March  10th,  after  date,  for 
the  sum  of  $1,000,  with  10  per  cent,  interest 
per  annum  from  maturity  until  due  front 
the  10th  day  of  March,  1889,  the  amount 
due    tjiereon   being  tbe  sum  of    $600.33; 

'Petition  for  rehearing  pending. 


and  tbe  other  of  said  notes  for  tbe  sam  of 
$4,500,  due  and  payable  March  10.  18S8, 
with  interest  at  the  rate  of  10  per  cent, 
per  annum  from  maturity  until  paid,  up- 
on which  note  the  sum  due  on  tbe  said  lOtb 
day  of  March.  1889,  was  $4,950.  Thi^ 
for  tbe  purpose  of  securing  the  payment 
of  the  two  said  promissory  notes  and  tbe 
Interest  thereon  as  it  should  mature,  the 
said  Isaac  C.  Bishop  and  Ida  Blsbop 
executed  and  delivered  to  A.  G.  Kendall, 
this  defendant's  assignor,  a  certain  mort- 
gage deed  on  tbe  S.  W.%  %A  section  32. 
township  16  N.,  of  range  10,  and  tbe 
S.  W.  }^  of  section  29,  township  15,  range 
10  W.  of  the  alxth  P.  M.,  all  in  How- 
ard county.  Neb.,  Including  in  said  mort- 
f;age  all  rights  of  homestead  of  tbe  said 
da  Bishop  In  and  to  said  premises  upon 
the  condition  that  the  said  notes  afore- 
said shonld  be  paid  according  to  the  tenor 
thereof.  That  aaid  mortgage  was  duly 
acknowledged  before  W.  L.  Thompson, 
a  notary  public  in  and  for  Howard  conn- 
ty.  Neb.,  and  after  such  acknowledg'meut 
said  mortgage  and  notes  secured  by  the 
same  were  delivered  by  tbe  said  I.  C.  Bish- 
op and  Ida  Bishop  to  the  said  A.  6.  Ken- 
dall. That  said  mortgage  was  duly  re- 
corded on  the  lltb  day  of  October,  1887. 
in  Book  of  Mortgages  M,  on  page  358  of 
the  records  of  Howard  county, Neb.  That 
no  action,  at  law  or  otherwise,  bad  been 
brought  for  tbe  recovery  of  tbe  amount 
due  on  said  notes  and  mortgage,  nor  had 
the  debt  or  any  part  thereof  been  collected 
or  paid.  Tbe  prayer  of  said  cross-petition 
was  that  said  I.  C.  Bishop  and  Ida  Bish- 
op be  required  to  answer  the  said  cross-pe- 
tition, and  that  tbe  equity  of  redemption 
of  the  said  defendants  I.  C.  Bishop  and  Ida 
Bishop  in  and  to  the  said  S.  W.  j|£  section 
82,  township  16,  range  10,  and  tbe  S.  W.  \ 
of  section  29,  township  16,  range  10.  he 
forever  barred  and  foreclosed,  and  that 
this  defendant  hare  an  order  for  tbe  pay- 
ment of  this  defendant's  said  mortgage 
debt  out  of  anysurplns  that  may  remain 
after  tbe  sale  of  said  mortgaged  property, 
after  paying  the  costs  of  this  action  and 
the  mortgage  of  plaintiff,  and  for  a  defi- 
ciency judgment  against  Isaac  C.  Bishop 
upon  the  said  notes  aforesaid,  and  for 
such  other  full  and  complete  relief  In  tbe 
premises  as  equity  and  good  conscience 
require.  Afterwards,  on  tbe  16th  day  of 
January,  1880.  I.  C.  Bishop  filed  an  an- 
swer to  the  cross-petition  of  N.  J.  Paul 
as  follows,  to-wit:  Denies  that  he  is  In- 
debted to  tbe  said  N.  J.  Paul  in  tbe  sura 
of  $800  on  tbe  first  cause  of  action  set  up 
In  tbe  cross-petition  of  N.  J.  Paul  and  tbe 
sum  of  $4,950  as  mentioned  in  said  second 
count,  or  either  of  the  said  claims  as 
claimed  In  said  cross-petitron,  or  in  any 
other  sum  or  amount;  denies  that  said 
mortgage  was  executed,  signed,  acknowl- 
edged, and  witnessed  by  these  delendantH 
as  in  said  cross-petition  mentioned;  de- 
nies that  said  Ida  Bishop  ever  acknowl- 
edged the  said  mortgage,  either  before  tbe 
said  W.  L.  Thompson  or  any  other  nota- 
ry public  or  oflBcer  authorised  to  take  ac- 
knowledgments, either  as  mentioned  in 
said  petition  of  Maid  Paul  or  utherwiae, 
either  jointly  with  this  defendant  or  Ke(>- 
arately :  denies  thei'  ever  signed  the  same 
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In  the  presence  o(  C.  H.  Paul,  or  that  the 
said  lABt-uamed  Paul  ever  witnessed  or 
«aw  her  sIkd  her  aame  thereto,  and  was 
never  requested  to  do  so ;  denies  that  the 
«aid  Ida  Bishop  ever  received  or  had  any 
consideratlun  for  the  slgnlnK  of  said 
mortgagfe;  that  in  troth  and  lo  fact  she 
'did  not  and  was  not  to  receive  any  con- 
sideration for  the  Btgning  of  salO  mort- 
-sage ;  denies  she  ever  went  before  the  said 
M'.  L.  Thompson,  notary  pnbllc,  and  de- 
clared the  slgnlnK  of  the  said  mortgage  to 
he  her  act  or  deed,  or  that  she  was  re- 
<]  nested  so  to  do  by  the  said  Kendall  or 
any  other  person,  or  that  she  was  in  the 
presence  of  the  said  notary  pablic  when 
the  said  pretended  certificate  of  acknowl- 
edgment was  made  by  said  notary  public, 
or  that  the  sam^  was  made  at  her  reqaest, 
instance,  or  procnrement,  in  any  manner. 
For  further  answer  this  defendant  denies 
that  said  N.  J.  Paol  pnrchased  the  said 
notes,  or  either  of  them,  as  stated  in  said 
«roBS-petitlon  or  otherwise,  before  dae  or 
at  any  other  time;  denies  that  the  said 
Paul  is  the  owner  thereof;  denies  that  the 
said  P&nl  Is  the  real  party  in  interest  In 
the  causes  of  action  set  up  In  this  cross- 
petition,  or  either  of  them,  or  has  been. 
And  for  further  answer  to  the  9aid  cross- 
petition  this  defendant  states  that  he, 
the  said  Isaac  C.  Bishop,  and  Ida  Bishop 
are  husband  and  wife,  and  have  been  for 
the  last  16  years;  that  the  issue  of  said 
•narriage  are  six  children:  that  in  the 
spring  of  1874  said  I.  C.  Bishop  entered  the 
S.  W.  \  section  83. 15, 10.  as  a  homestead 
tinder  the  homestead  laws  of  the  United 
States ;  that  ever  since  the  said  time  the 
said  I.e.  Bishop  and  Ida  Bishop,  with  their 
family,  have  resided  upon  and  cultivated 
the  said  100  acres  of  land  as  their  home- 
stead, and  did  at  the  time  said  mort- 
gage was  and  Is  dated  and  claimed  to  have 
been  executed  and  acknowledged,  have 
owned  and  claimed  the  same  as  such 
liomestead  ever  since  the  said  entry  of 
3874,  and  have  not  had  or  occupied  any 
other;  that  the  same  is  not  within  the 
■corporate  limits  of  any  town,  village,  or 
city,  or  was  not  at  the  date  of  the  said 
pretended  mortgage  or  acknowledgitaent, 
and  was-  not  or  is  not  of  the  value  of 
over  92,000,  over  and  above  the  mort- 
gages which  were  unpaid  and  are  legal 
binding  liens  on  said  homestead  at  the 
■date  of  the  said  mortgage  and  pretended 
acknowledgment;  that  said  mortgage  In 
the  Bidd  cross-petition  mentioned  is  null 
and  void,  is  a  cloud  on  said  described  land, 
and  especially  on  the.  said  homestead; 
that  these  defendants  have  no  adequate 
remedy  at  law  to  remove  the  same.  Fur- 
ther answering,  defendant  I.  C.  Bishop 
states  that  on  the  10th  day  of  October, 
1887,  and  during  all  the  years  1887,  1886, 
1886,  and  at  all  of  the  times  hereinafter 
mentioned,  the  St.  Paul  National  Bank, 
mentioned  In  said  cross-petition  and  In 
the  notes  therein  described,  was  and  is  a 
corporation  duly  organized  and  doing  a 
general  banking  business  In  the  city  of  St. 
Paul,  Howard  county.  Neb.,  under  the 
banking  laws  of  the  United  States;  that 
during  all  the  times  aforesaid  the  said  A. 
O.  Kendall  was  a  stockholder  and  cashier 
of  the  said  bank,  and  said  N.  J.  Paul  and 


A.  C.  Rowell  stockholders  and  ofilcers  of 
said  bank,  and  the  said  I.  C.  Bishop  was 
not  in  any  manner  indebted  to  either  the 
said  Kendall,  Paul,  or  Rowell,  but  wets 
indebted  to  the  said  bank ;  that  said  notes 
were  made  payable  to  the  said  Kendall 
and  Rowell  at  the  request  of  said  bank 
ofQcers  for  the  convenience  of  said  bank, 
by  and  with  the  consent  and  connivance 
of  the  payee  In  each  of  the  notes  hereinbe- 
fore or  hereafter  mentioned,  for  the  use 
and  benefit  of  said  bank,  and  was  now 
held  by  the  said  Paul  for  the  use  and  ben- 
efit of  said  bank,  and  are  the  property  of 
said  bank,  and  for  the  purpose  of  evading 
the  bank  laws  of  the  United  States,  and 
against  receiving  and  contracting  tor  Ille- 
gal and  UBuriouB  interest  under  the  laws 
'of  the  United  States  and  this  state,  and 
for  no  other  or  different  purpose,  and  to 
which  said  N.  J.  Paul  has  had  full  knowl- 
edge thereof.  Admits  that  the  defendant 
I.  C.  Bishop  made  payments  of  said  notes 
in  question,  that  he  signed  the  notes, 
and  acknowledged  the  mortgage  in  said 
petition  mentioned;  that  the  said  notes 
were  for  the  balance  claimed  by  bald  bank 
to  be  due  and  owing  them  from  this  defend- 
ant, to-wlt,  for  usurious  interest  and 
money  borrowed  and  advanced  by  the 
Bald  bank  to  this  defendant  as  hereinafter 
stated.  Said  answer  then  details  a  large 
number  of  payments  claimed  to  have  been 
made  under  the  nsuriouB  contract  set 
out;  that,  as  stated,  defendant  I.  C.  Blah- 
op  has  paid  the  said  bank  as  usurious  In- 
terest on  the  transactions  hereinbefore 
stated  the  sum  of  $1,471.64;  that  defend- 
ant Bishop  should  have  credit  for  the  sum 
of  $2,94.3.28,  the  same  being  double  the 
amount  of  the  usurious  Interest  paid  as 
hereinbefore  stated  by  this  defendantto  the 
said  bank,  and  that  the  same  shonld  be 
offset  and  allowed  on  any  indebtedness 
that  the  court  may  find  there  is  due  and 
owing  said  Paul  or  the  said  bank.  Where- 
fore defendant  prays  that  he  may  be  al- 
lowed the  above  credit  of  $2,948.28  after 
an  accounting  has  been  had  on  the  claim 
set  up  in  this  defendant's  answer,  in  the 
answer  and  cross-petlclon  of  the  said  N. 
J.  Paul;  that  the  said  mortgage  men- 
tioned in  said  answer  and  cross-petition 
of  N.  J.  Paul  may  be  declared  null  and 
void,  and  may  be  ordered  canceled  on  the 
recorS  of  said  Howard  county;  and  for 
such  other  and  further  relief  as  may  he 
Just  and  equitable,  and  for  the  costs  of  tiiis 
action.  And  afterwards,  on  the  20th  day 
of  December,  1889,  Ida  Bishop  filed  her  sep- 
arate answer,  alleging  that  she  is  the  wife 
of  L  0.  Biehop,  and  has  been  for  the  last 
16  years,  denying  any  knowledge  of  the 
execution  of  the  notes  or  mortgage  by  I. 
C.  Bishop;  denies  "that  she  eyer  acknowl- 
edged" the  said  mortgage  in  any  manner; 
never  admitted  the  execution  or  signing 
thereof  to  be  her  voluntary  act  and  deed, 
either  before  the  said  W.  L.  Thompson, 
notary  public,  or  any  other  person  or  offi- 
cer ;  denies  "  that  she  ever  signed  the  said 
mortgage  in  the  presence  of  the  said 
Thompson  or  any  other  person,  asclaimed 
in  said  croBS-blll,  or  in  any  other  manner, 
at  the  time  therein  sta  ted,  or  at  any  oth- 
er time,  or  that  she  ever  received  any 
consideration  for  so  doing,  or  that  ahe 
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ever  aothorlaed  any  one  else  to  <lo  bo  for 
ber.  Claims  tbe  8.  W.  J^  of  section  32. 
township  10,  range  10,  as  their  bome- 
Btead ;  that  said  lioinestead  is  not  of  tbe 
value  of  over  f2.0(K)  over  and  above 
the  first  mortgage  on  said  premises.  To 
the  answer  of  Ida  Bishop  tbe  defendant  N. 
J.  Paal  Hied  a  general  denial.  To  tbe  an- 
swer of  I.  C.  Bisbop  the  said  N.J.Paul 
and  tbe  St.  Paul  National  Bank  filed  a  re- 
ply admlttiug  that  tbe  St.  Paul  National 
Bank  is  a  corporation  duly  organised  and 
doing  business  under  the  laws  of  the  Unit- 
ed States.  Admits  that  A.  G.  Kendall  and 
N.  J.  Paul  now  are,  or  at  times  have  been, 
stockholders  and  officers  of  said  bank; 
that  A.  C.  Bo  well  at  no  time  has  been  a 
stockholder  of  said  bank,  and  connected 
with  the  management  thereof;  and  that 
tbe  notes  in  controveray  were  made  to  tbe 
said  N.  J.  Paul  for  tbe  use  and  benefit  of 
said  bank,  and  for  tbe  convenient  transac- 
tion of  its  business;  and  denies  each  and 
every  allegation  in  said  answer  contained, 
in  manner  and  form  as  tbe  same  are  there- 
in stated  and  charged. 

There  'was  a  trial  to  the  eourt,  which 
ordered  and  adjudged  that  N.  J.  Paul, 
within  80  days,  execute,  acknowledge, and 
deliver  to  tbe  clerk  of  tbe  court,  for  tbe 
use  of  Isaac  C.  Bisbop  and  Ida  Bisbop,  a 
release  of  tbe  mortgage  described  In  bis 
cross-petition,  an  tar  as  tbe  same  covers, 
or  appears  of  record  to  cover,  the  land  de- 
scribed, and  that,  failing  so  to  do,  a  duly- 
certified  copy  of  this  decree,  recorded  in- 
the  office  of  the  county  clerk  of  Howard 
county,  operate  as  such  release;  and  that 
said  Paul  recover  of  Isaac  C.  Bisbop  tbe 
sum  of  94,223.71,  together  with  tbe  costs 
of  this  suit;  and,  if  said  Bishop  fails, after 
ao  days,  to  pay  said  sum,  with  interest 
at  the  rate  of  7  per  cent,  per  annum,  that 
the  sheriff  of  Howard  county  sell  tbe 
lands  and  tenements  described  as  upon 
executions  at  law,  subject,  nevertheless, 
to  tbe  incumbrances  now  existing  there- 
on, aggregating  91,300,  with  accrued  in- 
terest, if  any,  and  from  the  proceeds  of 
tbe  sale  pay  the  costs,  and  pay  the  said 
N.  J.  Paul  94,223.71,  with  Interest,  and 
bring  tbe  residue  into  court  to  await  the 
order  of  tbe  court.  To  which  Judgment 
the  defendant  N.  J.  Paul  excepted  on  the 
record,  and  appealed  tbe  cause  to  this 
court.  At  the  hearing  the  district  court 
found  adversely  to  tbe  claim  set  up  by  the 
appellees  N.  J.  Paul  and  tbe  bank,  in  tbeir 
cross-bill,  as  mortgagees  of  Ida  Bisbop, 
the  wife  of  Isaac  C.  Bisbop,  to  tbe  8.  W. 
quarter  of  section  32,  township  15,  range 
10.  as  tbe  homestead  of  that  family,  and 
of  a  value  not  to  exceed  92,000,  on  the 
ground  that  the  wife  had  not  formally 
acknowledged  the  execution  of  tbe  moit- 
gage.  There  was  a  conflict  in  the  testi- 
mony of  witnesses  to  the  fact.  The 
weight  of  evidence  satisfied  the  court  that 
the  wife  of  the  mortgagor  was  not  pres- 
ent at  the  time  and  place,  nor  was  she  in 
tbe  town,  when  and  where  tbe  mortgage 
was  purported  to  have  been  signed  and 
acknowledged,  separate  and  apart  from 
ber  husband,  by  her.  She  bad,  however, 
previously  signed  her  name  to  tbe  Instro- 
ment,  without  witnesses,  and  without 
any  acknowledgment  in  fact.     On   tbis 


ground  tbe  mortgage  of  tbe  homestead 
described  was  held  to  be  void.  Counsel 
contended  that  the. answer  of  tbe  wife  "is 
bat  a  simple  denial  tbatsbeever  acknowl- 
edged tbe  mortgage, "  and,  as  to  whether 
a  general  denial  u  sufficient  to  raise  the 
issue  against  the  presumption  of  law, 
cites  tbe  rule  held  in  Pereau  v.  Frederick, 
reported  in  17  Neb.  119,  22  N.  W.  Bep.  235. 
that  "a  certificate  of  acknowledgment  of 
a  deed  or  mortgage  Is  prim/t.  facie  cor- 
rect, and  cannot  be  Impeached  except  for 
fraud,  collusion,  or  imposition. "  We  find, 
bowever,  in  tbe  addendum  of  counsel's 
brief,  as  well  as  in  tbe  record,  that  "on 
December  20, 1889,  tbe  wife  filed  ber  sepa- 
rate answer  under  oath,  alleg^ing  that  she 
Is  tbe  wife  of  Isaac  C.  Bisbop,  and  has 
been  for  tbe  last  16  years ;  denying  any 
knowledge  of  the  execution  of  tbe  notes 
and  mortgage;  and  denying  that  she  ever 
acknowledged  tbe  mortgage  in  any  man- 
ner, or  tbatsbeever  admitted  tbe  signing 
or  execution  of  It  to  be  her  voluntary  act 
and  deed,  either  before  the  notary  public 
who  certified  it,  or  before  any  other  per- 
son or  officer;  and  denied  that  slie  execut- 
ed it  in  tbe  presence  of  W.  J.  Thompsoa, 
or  that  of  any  other  person,  as  set  op  in 
the  cross-bill  of  tbe  appellees.  She  denied 
that  she  ever  received  any  consideration 
for  so  doing,  or  that  she  ever  authorised 
any  one  to  do  so  for  her.  This  denial 
would  seem  to  be  specific  and  particular, 
rather  than  simple  and  general.  The  con- 
sideration of  tbe  mortgage  is  admitted  to 
have  been  so  grossly  tainted  by  usury  as 
to  constitute  an  imposition  and  deception 
against  ber,  taking  the  defense  set  up  out 
of  the  rule  cited.  It  is  admitted  that  tbe 
courts  of  Illinois,  Iowa,  and  Michigan 
have  held  tbat  in  tbe  absence  of  proof  of 
fraud  and  collnalon  on  the  part  of  an 
officer  taking  the  acknowledgment  of  a 
deed  or  mortgage,  tbe  officer's  certificate. 
In  due  form,  must  prevail  over  the  onsup- 
ported  testimony  of  the  mortgagor  tbat 
the  same  is  false  or  forged;  and  while  tbe 
answer  of  tbe  wife,  in  this  instance,  does 
not  specifically  allege  fraud  and  collusion 
on  the  part  of  the  officer,  it  does  inferen- 
tlally,  when  it  is  apparent  tbat  she  never 
appeared  before  him,  and  tbat  he  never 
took  her  acknowledgment,  as  certifled  by 
bim.  Tbe  proof  of  that  fact  Is  fairly  sup- 
ported.   Her  aHbl  is  fairly  maintained. 

Counsel  for  appellees  cite  still  more 
weighty  reasons  and  authority  consider- 
ing that  the  mortgage  was  to  secure  a 
debt  tor  money  loaned,  though  usuri- 
ous, and  the  wife  bad  placed  ber  signa- 
ture to  it,  though  denying  the  bona,  Odes 
of  tbe  act.  In  Thompson's  treatise  on 
Homestead  and  Exemption,  §533, it  is  said 
tbat  "the  power  of  tbe  wife  to  go  behind 
her  acknowledgment  of  deeds  of  tbis  char- 
acter has  been  fully  discussed,  and  the 
rourts  in  Texas  have  held  that  she  has  the 
right  to  show  tbat  her  signature  was  pro- 
cured through  fraudulent  representations 
and  false  promises,  t  ( Westbrooks  v.  Je9- 
ers,  38  Tex.  86,)  and,  a  fortiori, ahe  has  the 
right  when  she  has  signed  such  deed  un- 
der duress,  (Helm  v.  Helm,  11  Kan.  19.) 
But  Justice  Campbell,  In  delivering  tbe 
opinion  of  tbe  supreme  court  of  Michigan 
in  tbe  case  of  Norton  v.  Nichols,  85  Mich. 
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150,  where  the  sole  ob|ect1on  to  the  ac- 
knowledgment was  that  It  was  taken  In 
the  presence  of  the  haeband,  and  It  was 
neither  averred  nor  shown  that  the  mort- 
IcaKe  was  execnted  by  her  nnwlllinKly,  de- 
clared in  forcible  language:  "There  Is 
no  eqaJty  whatever  In  the  bill,  which,  on 
itnface.lsanattempt  wlthoutany  merit  to 
evade  an  honest  clatn,  vrhicb  could  never 
have  been  created  unless  theconiplalnants 
had  both  done  what  they  could  to  create 
I'onfldcnce  in  It. "  Whatever  may  be  the 
rule  concerning  the  formalities  needed  to 
bind  married  women,  there  Is  no  doubt 
they  may  be  estopped  by  their  deliberate 
conduct  as  well  as  any  one  else.  It  will 
be  observed  tha  t  the  analogies  in  the  ex- 
amples cited  in  this  authority  are  not 
complete  with  the  case  at  bar.  In  a  suit 
In  equity,  brought  by  a  wife  to  avoid  a 
mortgage  on  the  homestead  of  lier  bu»- 
band  during  their  family  occupation  of  it 
on  the  ground  that  she  never  knowingly 
signed  or  acknowledged  It.  the  supreme 
court  of  Michigan  again  said:  "All  pro- 
snmptlons  in  cases  of  this  kind  must  be 
treated  with  reasonable  respect  to  the  Im- 
probability of  miscondnct  In  a  reputable 
officer,  or  of  forgery  which  he  ought  to 
have  discovered  if  It  existed ;  and  the  har- 
den of  proof  was  on  the  complainant  to 
make  our  »  plain  case. "  "The  evidence 
was  conflicting.  The  officer  swore  dls- 
tluctly  as  to  the  fact  of  taking  the  ac- 
knowledgment. There  was  corroborating 
evidence,  and  the  bill  was  dismtsaed.'* 
Hourtienne  ▼.  Schnoor,  38  Mich.  274. 
Counsel  contend  that  "the  testimony  of 
an  officer  who  has  taken  an  acknowledg- 
ment can  add  nothing  to  his  certificate. " 
In  the  case  cited,  not  only  was  the  testi- 
mony of  the  officer  required,  but  corrobo- 
rating evidence  was  received  by  the  court. 
In  the  present  case  the  officer's  deposition 
was  offered  on  the  trial,  and  overruled  by 
the  court,  on  grounds  not  stated  In  the 
record,  but  without  exceptions.  In  the 
case  of  Morris  v.  Sargent,  18  Iowa,  90, 
a  different  conclusion  was  reached.  A 
husband  borrowed  f  11.260  on  a  deed  of 
troetof  hl«  homestead,  pnrpprttng  to  have 
been  executed  )ointly  by  himself  and  his 
wife.  The  land  having  gone  to  sale,  un- 
der the  conditions  of  the  deed  of  trust  the 
wife,  Joined  by  the  husband,  brought  a  bill 
to  cancel  the  deed  of  the  purchaser.  The 
husband  testified  that  he  forged  his  wife's 
name  to  the  deed  of  trust.  The  wife  testi- 
fied that  she  neither  executed  nor  consent- 
ed to  the  deed,  and  that  at  the  time  and 
place  it  purported  to  have  beeen  made  she 
was  16  miles  away.  The  notary  testified 
that  both  the  husband  ^nd  wife  executed 
It  before  him,  but  that  bis  memory  as  to 
the  circumstances  was  not  distinct.  Ex- 
pert testimony  as  to  the  wife's  signature 
was  conflicting.  The  Justices  of  the  su- 
preme court,  by  a  comparison  of  signa- 
tures with  those  admitted  to  be  genuine. 
In  connection  with  the  other  testimony, 
came  to  the  conclusion  that  the  signature 
to  the  deed  was  not  hers,  but  was  that  of 
her  husband,  and  sustained  the  bill,  but 
conceded  the  hardship  of  the  doctrine 
which  overthrew  the  prima  facte  effect 
claimed  for  the  officer's  certlflcate,  and 
conceded  that  the  burden  was  upon  the 


plaintiffs  to  repel  the  force  of  the  certifi- 
cate. However  harsh  It  may  be  deemed 
by  the  creditor  to  be  deprived  of  an  ap- 
parent mortgage  security  on  a  debtor's 
homestead,  superinduced  by  the  debtor 
himself,  it  Is  the  law  of  this  state,  never 
dispensed  with,  that  "the  homestend  of 
a  married  person  cannot  he  conveyed  or 
incumbered,  unless  the  instrument  by 
which  It  is  conveyed  or  incumbered  Is  ex- 
ecuted and  acknowledged  by  both  hus- 
band and  wife."  Comp.  St.  c.  36.  S  4;  Mc- 
Hugh  v.  Smiley,  17  Neb.  629,  24  N.  W.  Rep. 
277;  Aultmap  &  Taylor  Co.  v.  Jenkins,  19 
Neb.  211,  27  N.  W.  Rep.  117;  Swift  v. 
Dewey,  20  Neb.  109, 29 N.  W.  Rep.  254 .  Betts 
V.  Sims,  25  Neb.  175,  41  N.  W.  Hop.  117. 
The  wife  cannot  be  deprived  of  her  home- 
stead by  the  husband's  mortgage.  Schri- 
bar  V.  Piatt,  19  Neb.  631,  28  N.  W.  Rep.  289. 
Deeds  and  mortgagee  of  real  estate,  ex- 
cept leases  for  one  year  or  less,  must  be 
signed  by  the  grantor  in  the  presence  of 
one  competent  witness,  who  shall  sub- 
scribe his  name  as  such,  and  the  grantor 
shall  acknowledge  the  instrument  to  be 
his  (or  her)  voluntary  act  and  deed  be- 
fore a  Judge,  clerk  of  a  court,  Justice  of  the 
peace,  or  notary  public,  only  within  their 
respective  territorial  Jurisdictions.  St.  c. 
78,  §§  2,  3.  The  acknowledgment  required 
Is  the  appearance  of  the  grantor  before 
the  officer,  in  the  presence  of  thA  witness, 
his  there  signing  the  Instrument,  and  de- 
claring it  to  be  bis  (or  her)  voluntary  act 
and  deed.  The  statute  thus  requires  the 
husband  and  wife  who  convey  or  Incum- 
ber their  homestead  to  execute  and  ac- 
knowledge the  deed  or  mortgage,  and  this 
requirement  is  essential  to  the  validity  of 
the  instrument.  Anitman  &  Taylor  Co. 
V.  Jenkins,  19  Neb.  211,  27  N.  W.  Rep.  117. 
Applying  the  law  to  tha  facts  In  evidence, 
we  think  that  the  district  court  was  fully 
Justified  in  Its  coneluslonB  that  the  wife 
did  not  acknowledge  the  execution  of  the 
mortgage;  that  she  signed  It  without 
consideration ;  and  tbatlt  Is  without  legal 
effect  as  to  the  homestead  described.  As. 
to  the  remaining  question  of  usurious  in- 
terest. Involved  In  the  note*  aeenred  by  the 
mortgage,  set  up  by  Isaac  C.  Bishop,  his 
counsel  In  their  brief  state  that  he  only 
sought  to  recover  on  the  trial  as  a  set  off 
to  the  principal,  and  only  did  recover  the 
sum  of  the  usury  paid  on  the  notes,  ns 
provided  by  section  6,  c.  44,  of  the  statutes 
of  this  state.  We  shall  therefore  leave 
that  question  as  the  trial  court  found  it. 
The  decree  of  the  district  court  is  afflnned. 
The  other  Jadges  concur. 


MlLLBR  et  al.  V.  CHATTERTOIf. 

{auprtme  Court  of  JMnrusoUt.  -June  15, 1891.) 

Loss  AND  LoooiTto— Dritikq  Loos  of  OrnsRS — 

Obstruotiso  Stream — Actions. 

1.  One  who  would  avail  bimseU  of  the  bene- 
fit of  the  statute  allowiDg  persons  to  drive  .the 
logs  of  others  at  the  expense  of  the  latter,  under 
specified  circumstances,  must  actually  drive  such 
logs.  It  is  not  enough  for  him  to  merely  get  them 
out  of  his  own  way,  without  further  effort  to 
keep  them  afloat  in  the  stream. 

2.  This  statute  does  not  take  away  the  com- 
mon-law right  of  action  for  injuries  resulting 
from  wrongfully  causing,  or  neglecting  to  ro- 
move,  an  obstruction  in  the  stream,  aa  by  lofft 
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negrligenUy   allowed   to  become   or  to   remain 
Jammed  therein. 

8.  To  sustain  a  recovery  for  such  a  cause,  on 
»  trial  by  the  court,  the  findings  mast  show  that 
the  defendant's  conduct  in  temporarily  "abandon- 
ing" his  logs  in  »  jam  was  negligent  or  otherwise 
wrongtoL 
(SyUaJnu  by  the  Court) 

Appeal  from  district  coort,  Hennepin 
county;  Hicks,  Judge. 

Selden  Bacon,  for  appellants.  D.  A.  S»- 
combe,  for  respondent. 

Dickinson,  J.  The  Hill  river  empties  In- 
to the  Willow  river,  and  the  latter  Into  the 
MlssisBippl.  All  tbRse  streams  are  public 
highways  tor  the  floating  of  logs.  Prior 
to  May,  1889,  the  plaintiffs  bad  in  the  Hill 
ana  Willow  rivers  about  18,000,000  feet  of 
pine  logs,  to  be  floated  down  to  Bralnerd, 
on  the  Mississippi  river.  The  defendant 
iiad  in  the  Willow  river,  bel(fw  the  logs  of 
the  plaintiffs,  aboat  60,000  cedar  logs.  In- 
tended also  to  be  floated  down  tbe  Willow 
and  Mississippi  rivers.  At  a  proper  stage 
of  the  water  both  parties  entered  upon 
the  work  of  drivingtbetr  logs.nnd  provid- 
ed sufficient  men  for  that  purpose.  The 
plaintiffs  drove  their  logs  In  detachments, 
and  with  all  possible  speed.  Frointhisfact, 
and  because  tbe  logs  of  the  defendant  were 
more  difficult  to  drive,  and  more  llicely  to 
become  Jammed,  owing  to  their  greater 
length  and  smaller  sice,  tbe  logs  of  tbe 
plaintiffs  overtook  and  became  intermin- 
gled with  those  of  thedetendant  in  the  Wil- 
low river,  and  in  tbe  Mississippi  river  they 
all  became  intermingled  with  other  logs 
comlngdowuthe  latter  stream.  Thedrlv- 
ing  of  tbe  logs  by  both  parties  was  contin- 
ued as  far  as  Aitkin,  on  the  Mississippi  river, 
near  which  place  a  jam  of  logs  was  formed 
preventing  their  further  passage  down  the 
river.  The  plaintiffs,  t>eing  in  haste  to 
get  their  log:s  through,  furnished  sufflcient 
men  to  break  the  Jam,  and,  having  done 
so,  went  on  with  their  logs,  the  defendant 
having  practically  abandoned  bis  drive 
until  after  the  plaintiffs  had  broken  the 
Jam  and  driven  their  logs  onward.  In 
thus  breaking  the  Jam,  and  in  getting 
their  own  logs  throngh,  the  plaintiOg 
were  necessarily  obliged  to,  and  did,  drive 
many  of  those  of  the  d^endant  from  Ait- 
kin to  Ilrainerd,  a  distance  of  60  miles. 
They  did  not,  however,  attempt  to  drive 
all  the  defendant's  logs,  but  only  such  as 
they  were  obliged  to  move  in  forcing  a 
passage  for  their  pwn.  The  court  fur- 
ther found  that  the  defendant,  by  so  tem- 
porarily abandoning  bis  drive  at  Aitkin, 
obstructed  the  free  navigation  of  the 
river,  and  impeded  the  plaintiffs' logs,  and 
thereby  caused  plaintiffs  to  expend  time 
and  money  to  clear  the  rirer  from  the  ob- 
structions thereby  formed;  but  it  was 
considered  that  the  amount  of  such  ex- 
penditure was  not  sufficiently  shown  to 
enable  the  court  to  determine  the  same, 
and  damages  in  the  amount  of  only  one 
dollar  were  awarded  to  the  plaintitfH. 
The  plaintiffs  appealed  from  an  order  re- 
fusing a  new  trial.  There  was  no  appli- 
cation to  the  trial  court  for  additional 
flndinc:s  of  fact. 

1.  The  statute  (section  7S,  c.  32,  Gen. 
St.  1878)  aliovriug  one  who  in  the  driving 


of  bis  logs  shall  be  hindered  and  obstruct- 
ed by  those  of  another,  or  where  his  logs 
become  inseparably  intermingled  'with 
those  of  another,  to  drive  the  obstracting 
or  intermingled  logs,  and  to  recover  com- 
pensation therefor,  is  in  derogation  of 
common-law  principles,  and  should  be 
strictly  construed.  We  do  not  venture  to 
say  that  there  may  not  be  such  circum- 
stances that  one  may  take  up  and  carry 
along  a  part  of  the  logs  constituting  the 
"drive"  of  another,  without  attempting 
to  take  tbe  whole.  For  instance,  it  prob- 
ably would  not  be  necessaify  that  one  who 
undertakes  to  drive  the  logs  of  another, 
with  which  his  own  had  become  insepara- 
bly mingled,  should  go  back  above  tbe 
point  where  tbe  intermingling  occurs,  and 
set  afloat  logs  of  tbe  other  party  which 
bad  previously  become  separated  from  the 
mass  and  lodged  on  tbe  shores.  Bot 
here  we  understand  that  the  intemiingled 
logs  were  together  In  a  mass ;  and  while 
it  was  necessary  for  the  plaintiffs  to  get 
out  of  the  way  or  to  drive  a  considerable 
quantity  of  the  defendant's  logs,  in  order 
to  get  their  own  down  the  stream,  there 
were  no  peculiar  reasons  why  they  should 
not  carry  forward  the  defendant's  whole 
drive,  if  they  assumed  to  take  any  of  them, 
under  the  statute.  The  distinction  be- 
tween simply  getting  the  obstructing  logs 
out  of  tbe  way  of  those  of  the  plain  tiHs. 
and  a  driving  of  them,  as  contemplated 
by  tbe  statute,  is  important.  The  stat- 
ute, in  the  cases  specified,  aathorixes  one 
to  "drive"  all  logs  by  which  his  own  may 
be  obstructed,  or  with  which  they  are  in- 
termingled. The  term  here  used  has  a 
well-understood  meaning,  and  Inyolves 
the  exercise  of  the  requisite  care  and  effort 
to  take  tbe  logs  down  tbe  stream,  and 
the  assaming  of  n>sponslbiiity  in  the  dis- 
cbarge of  a  duty  towards  tbe  owners  of 
tbe  logs.  Tbe  plaintiffs  did  not  undertake 
such  duty  and  responsibility,  or  regulate 
their  conduct  with  any  reference  to  tbe  in- 
terests of  or  benefit  to  tbe  owner  of  tbe 
obstructing  logs.  What  they  did  was 
simply  to  get  them  out  of  their  own  way. 
Tbe  fact  that  they  did  this,  and  that  the 
stream  carried  down  a  consideraMe  pro- 
portion of  them,  others  t>elng  left  to  lodge 
on  tbe  shores  or  elsewhere,  as  they  might 
chance  to  do.  does  not  make  a  case  en- 
titling the  plaintiffs  to  a  recovery,  under 
tbe  statute.  Beard  v.  Clarke,  ^  Minn. 
824,  828,  29  N.  W.  Bep.  142.  The  court  was 
right  in  its  decision  upon  this  feature  of 
the  case. 

3.  The  statute  has  not  the  effect  to  take 
away  the  common-law  liability  for  a 
wrongful  obstrn\:tion  o(  the  plaintiffs  in 
the  driving  their  log^s  down  tbe  stream. 
"The  statute  was  not  intended  to  nnpersede 
the  remedy  which  the  common  law  afford- 
ed for  a  wrong.  It  is  not  directed  particu- 
larly to  wrongful  obstructions.  It  com- 
prehends also  cases  in  which  no  wrung 
could  be  ascribed  to  the  owner  of  the  ob- 
structing or  Intermingled  logs.  The  rem- 
edy or  right  given  by  tbe  statate  is 
peculiar,  in  that  it  is  attended  by,  or  con- 
ditioned upon,  the  assnming  of  a  care  and 
responsibility  respecting  tbe  obstructing 
logs,  which  the  person  injured  by  tbe  ob- 
struction  might  often  be  unable  or  an- 
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wininsr  to  assame.  There  la  nothlnK.  In 
tbe  sabatance  or  form  of  tbeatatute,  to 
Indicate  an  intention  that  this'  remedy  or 
right,  available  only  upon  peculiar  condi- 
tions, ahonld  exclude  the  eomnron-law 
remedlea  (or  wrongs.  Caswell  v.  Worth, 
5  El.  &BI.  840;  Colden  v.  Eldred,  15  Johns. 
220;  Cofian  y.  Field,  7  Uusb.  365,  868;  End. 
Intern.  St.  §  218. 

3.  Bat  the  plaintiffs'  right  to  recover, in- 
dependent of  the  statute,  dependa  upon  the 
defendant's  conduct  bavlngbeen  negligent 
or  otherwise  wrongful.  The  latter  had 
tbe  light  to  use  this  highway  for  tbe  driv- 
ing of  his  logs  to  their  destination,  regu- 
lating his  conduct  with  regard  totherigbt 
of  others  to  use  it  in  a  like  manner.  The 
mere  fact  that  in  such  use  the  logs  .of  the 
defendant,  with  those  of  the  plaintiffs  and 
of  otherpersuns.becamejammedinamass, 
8o  as  to  completely  obstmct  tbe  stream, 
doesnotcbarge  blm  with  liability.  Doubt- 
less it  did  then  become  bis  duty,  in  con- 
nection with  the  other  owners  of  the  log;s 
forming  the  Jam.  to  adopt  such  means 
and  make  such  effort  as  might  be  neces- 
sary to  remove  tbe  obstruction.  What 
should  be  done,  and  how  quickly,  might 
depend  upon  the  circumstances  of  tbe  par- 
ticular case.  Some  delay  might  be  reason- 
able, or  even  necessary.  For  instance,  if 
another  jam  had  formed  further  down  the 
stream  it  might  be  expedient  or  necessary 
that  it  should  be  first  broken,  and  tbe  logs 
Bet  afloat,  before  the  upper  jam  should  be 
disturbed  and  the  logs  in  it  let  down  upon 
that  below.  We  need  not,  however, 
speculate  as  to  the  many  conditions  which 
might  exist,  and  which  would  Justify,  or 
even  render  necessary,  some  delay  in  the 
effort  to  remjove  snch  an  obstruction.  It 
la  enough  to  say  that  the  mere  fact  of  de- 
lay is  not  necessarily  negligence  or  other- 
wise wrongfnl,  and  cannot  be  pronounced 
to  be  so,  as  a  matter  of  law.  Now,  as  the 
Judgment  in  this  cose  must  rest  and  can  be 
sustained,  if  at  all,  only  upon  the  facts 
found,  it  Is  essential  that  tbe  findings 
show  more  than  tbe  mere  fact  of  delay  on 
the  part  of  the  defendant  in  making  effort 
tio  break  the  jam  at  Aitkin.  If  it  is  not 
found  that  the  defendant's  conduct  in  the 
premises  was  wrongful,  unreasonable,  a 
breach  of  duty,  a  judgment  awarding  a 
recovery  against  him  would  be  unsus- 
tainable. Although  the  evidence  may 
have  been  abundantly  sufficient  to  justify 
such  a  finding,  it  is  not  tbe  province  of  an 
appellate  court  to  make  on  original  deter- 
mination of  the  facts  in  issue,  nor  can  a 
Judgment  rest  merely  upon  the  evidence, 
without  a  verdict  or  finding  of  facts  legally 
Jastifying  it.  For  tbe  reason  that  it  is  not 
found  by  tbeconrt  thatthed^ndant'scon- 
dnct  was  negligent  or  otherwise  wrongful 
a  Judgment  awarding.a  recovery  against 
blm  conid  not  have  been  sustained.  The 
plaintiffs  are  therefore  not  prejudiced  by 
tbe  fact  that  the  recovery  allowed  In  their 
favor  was  only  for  a  nominal  sum.  The 
llnding  that  tbe  defendant  temporaj^ily 
"abandoned"  the  drive  at  Aitkin  cannot 
safely  or  fairly  be  construed  as  meaning 
that  he  did  so  unreasonably,  negligently 
or  wrongfully.  It  is  unnecessary  to  con- 
sider whether  the  evidence  as  to  the 
amount  of  the  plaintitto'   damages  was 


sufficiently  definite  to  have  enabled  the 
courtto  assess  theamount thereof.  Order 
affirmed. 


State  v.  Thompson. 
(Su/prane  Court  of  Minnesota.    June  8, 1891.) 
L001.TION  ov  Hiaawi.T. 
In  fixing  the  definite  line  of  a  highway  the 
■apervlsors  may  exercise  a  reasonable  discretion  in 
makinff  saoh  variations  from  ttie  general  coarse 
stated  in  the  petition  as  pablio  interests  require, 
and  this  discretion  is  not  talcen  away  or  limited 
by  the  fact  that  the  petition  describes  a  definit» 
and  particular  line. 
{SyUabus  by  the  Court) 

Case  certified  from  district  court,  Fari- 
<|}ault  county. 

J.  H.  Qainn,  Co.  Atty.,  and  Frank  E. 
Putnam,  for  the  State.  C.  N.  Andrews, 
for  defendant. 

MiTCHELi^,  J.  The  question  certified  by 
tbe  trial  judge  for  our  decision  is  whether 
the  order  laying  out  a  certain  highway 
was  void  because  tbe  road  as  laid  out  did 
not  conform  to  the  description  contained 
in  the  petition.  The  petition  was  for  a  • 
road  commencing  at  a  section  corner,  and 
mnning  thence  on  the  section  line  one  mile 
to  another  section  comer.  The  road,  as 
laid,  began  and  ended  at  the  termini 
named  in  the  petition,  and  ran  tbe  same 
general  course,  being  for  most  of  the  way 
laid  on  the  section  line;  but  at  one  i)laue, 
for  a  distance  of  some  25  rods,  it  deflected 
from  that  line  about  4  rods,  in  order  to 
pass  by  and  avoid  some  farm  buildings 
which  stood  on  the  section  line.  The  sttit- 
nte  does  not  require  that  tbe  exact  route 
of  the  proposed  road  shall  be  stated  iu  tbe 
petition.  All  tbat  it  requires  is  that  its 
termini  and  general  coarse  shall  be  stated. 
Gen.  St.  1878,  c.  18,  f  38.  The  snpervisors 
are  to  fix  tbe  definite  line  of  location,  and 
in  doing  BO  may  exercise  a  reasonable 
discretion,  adopting,  of  course,  the  pro- 
posed roote  as  far  as  practicuble,  but  with 
such  reasonable  variations  ■  from  it  be- 
tween the  termlDi  as  poblic  interests  re- 
quire. Nnls  V.  Fransen,  18  Wis.  687.  Coun- 
sel for  the  defendant  concedes  tbat  this 
would  have  been  so  if  the  petition  in  this 
case  had  merely  stated  the  general  course 
of  the  proposed  road,  but  his  contention 
is  that,  as  the  petitioners  saw  fit  to  give 
a  definite  and  exact  description,  and  to 
ask  for  a  road  on  the  section  line  and  no- 
where else,  tbe  supervisors  bad  no  discre- 
tion bat  either  to  lay  tbe  road  on  tbat 
line  or  to  deny  the  prayer  of  the  petition 
altogether.  We  do  not  think  tbat  the  dis- 
cretion of  the  supervisors  in  fixing  the 
definite  line  of  the  road  is  either  taken 
away  or  limited  by  tbe  degree  of  particu- 
larity with  which  the  petition  describes 
tbe  course  of  the  road.  The  petition  must 
be  read  in  connection  with  the  statute, 
and,  as  the  statute  requli'eB  only  tbe  gen- 
eral course  to  be  stated,  the  description 
contained  in  the  petition,  however  specific 
and  definite  in  terms,  must  be  deemed  as 
merely  the  "general  course"  of  the  pro- 
posed highway.  Tbe  order  is  valid  even 
against  a  direct  attack,  and,  a  fortiori,  is 
so  against  the  collateral  attack  in  this 
case.    Judgment  affirmed. 
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80PBB  ▼.  Board  of  County  Coumibbion- 

ERS  of  Sibley  County  et  al. 

{Su/prem»  Court  C(f  Mttmewta.   June  8, 1801.) 

EuicTioirs— PoBTiKa  Lists  o»  Votebs— Conddot 
09  Elbotios  —  NonoB  aw  Oontist  —  Bnrn- 

OUHOT. 

1.  The  failnre  to  post  a  list  of  the  electors  10 
days  prior  to  the  eleotion  is  not  sufficient  KTound 
for  r^ectinK  the  Totos  of  the  preolnot;  following 
former  decisions. 

a.  Neither  is  the  refusal  of  the  lodges  to  allow 
an  elector  to  be  present  in  the  room  as  a  otial- 
lenger  of  votes,  in  the  absence  of  evldenoe  that 
any  injustice  resulted. 

8.  Nor  is  the  fact  that  the  polls  were  kept 
open 'after  the  hour  for  closing,  in  the  absence  of 
any  evidence  that  any  votes  were  oast  afver  that 
hour. 

4.  A  notice  that  an  election  will  be  oontested,f 
on  the  gronnd  that  "a  large  nnmber  of  legal 
voters  desired  and  attempted  to  cast  their  votes, 
bat,  with  the  knowledge,  consent,  and  connivance 
of  the  judges  of  election,  were,  oy  violence  and 
threats,  prevented  from  so  doing, "  is  too  general 
and  indefinite,  as  a  speclfloation  of  a  ground  of 
contest 

6.  It  is  not  error  to  dtamisa  the  prooeedlnn 

on  the  ground  of  the  InsuiBcienoy  of  the  speoifl- 

eaUons  of  points  upon  which  an  election  will  be 

f     oontested,  at  least  In  the  absence  of  any  offer,  or 

application  for  leave,  to  amend  the  specifications. 

(SyUabus  by  the  Court.) 

Appeal  from  district  conrt,  Sibley  coun- 
ty;  Bastisb.  Jadge. 

N.  E.  Clarke  and  W.  F.  Booth,  for  ap- 
pellant.   W.  B.  Leeman,  (or  reapondents. 

■  Mitchell,  J.  Taklns  as  trae  all  that  is 
alleged  In  the  notice  of  contest,  it  woald 
not  change  tiie  result  o(  the  election,  an- 
less  the  whole  vote  of  the  town  o(  Arling* 
ton  l8  thrown  out  as  illegal.  Hence  the 
only  question-  that  need  be  considered  is 
the  snfflcieney  of  the  speclflcatlons  of 
the  points  of  contest  relating  to  the  ille- 
gality of  the  vote  of  that  town. 

The  first  point  specified  is  that  no  lists 
of  the  electors  of  the  town  were  posted  10 
days  prior  to  the  election,  as  provided  by 
Gen.  Laws  1887,  c.  4,  §  6.  Assuming  that 
this  provision  of  the  general  election  law 
is  applicable  to  county -seat  elections  held 
under  Laws  1889,  c.  174,  still  tbe  omissiun 
to  comply  with  it  would  not  of  Itself  be  a 
ground  for  rejecting  tbe  vote  of  the  town. 
Taylor  v.  Taylor,  10  Minn.  107,  (QU.  81;) 
Edson  T.  Child,  18  Minn.  64,  (Oil.  43.) 

Tbe  next  Bpeclflcatlon  In  the  notice  of 
contest  is  with  reference  to  the  alleged  re- 
fusal of  the  judges  of  election  to  allow 
some  legal  voter,  favorable  to  the  change 
of  county 4eat,  to  be  present  In  the  room 
where  the  election  was  held,  to  act  as  chal- 
lenger of  voters.  This,  we  suppose,  has 
reference  to  the  provisions  of  Laws  1S87,  c. 
4,  §  13.  This  specification  is  wholly  insuffi- 
cient. It  Is  not  stated  that  any  legal  voter 
ever  was  selected  as  challenger.  But. even 
If  sufficient  In  this  respect,  it  is  not  alleged 
that  any  fraud  was  practiced  or  injustice 
resulted  on  account  of  not  having  a  chal- 
lenger present  in  the  room,  and  the  entire 
vote  of  the  township  will  not  be  disfran- 
chised  on  account  o(  an  omission  or  disre- 
gard of  some  requirement  of  tbe  law  by 
the  judges,  which  it  is  not  claimed 
changed  the  result  of  the  election. 

The  specification  that  the  ballot-box 
was  kept  by  the  judges  where  It  could  not 


be  seen  by  tbe  voters,  and  so  .that  they 
could  not  sde  what  tbe  judges  did  with 
the  ballots,  is  wholly  Immaterial.  Tliere 
is  no  law  requiring  that  during  the  cast- 
ing of  ballots  the  box  shall  bo  kept  wbxre 
it  can  be  seen  by  voters.  The  law  does 
provide  that  the  canvas  of  the  votes  shall 
be  public,  and  It  is  not  alleged  that  this 
was  not  done.  Neither  is  there  any  alle- 
gation that  the  ballota  cast  were  not  de- 
posited in  the  box. 

Tbe  next  specification  Is  "  that  at  said 
election  n  large  number  of  legal  voters  uf 
said  town  desired  and  attempted  to  cast 
votes  in  favor  of  changing  said  county- 
seat  to  said  Oaylord,  but  witli  tbe  knowl- 
edge, consent,  and  connivance  of  tbe  said 
Judges  .of  election,  they  were,  by  violence 
and  threats,  prevented  from  casting  their 
votes."  This  is  altogether  too  general, 
uncertain,  and  indefinite. 

Tbe  last  specification  is  tbat"  the  polls 
were  kept  open  more  than  one  honr  after 
the  honr  appointed  for  closing. "  Itia  not 
alleged  tbat  any  votes  were  caat  after 
tbat  hour.  Under  such  a  state  of  facts, 
certainly  the  mere  fact  that  tbe  polls 
were  not  formally  closed  at  the  appointed 
hour  would  be  no  ground  for  rejecting  the 
vote  of  tbe  town. 

It  is  urged  that.  If  tbe  Bpedflcations 
were  objectionable  as  being  too  indefinite 
and  uncertain, this  was  no  ground  for  dis- 
mlBBing  the  proceeding,  but  that  they 
should  have  been  required  to  be  made 
more  definite  and  specific.  Had  tbe  con- 
testant offered  to  make  his  specifications 
more  specific,  or  bad  applied  (or  leave  to 
do  so,  and  the  court  bad  refused  to  allow 
it,  and  summarily  dismissed  the  whole 
pruceedlng,  there  might  have  been  some 
merit  in  this  point.  But  the  conteatant 
made  no  such  offer,  and  applied  for  no 
■och  leave.    Order  affirmed. 


SCHOBMEIER  T.  EnOLISH. 

(Supreme  Court  qf  SUnneaota.   June  8,  189L) 

BAL»— AOTIOK  lOB  PBiaB—ConBTBB-CLiAUC — VaUt 
OBB  *0  BBTLT— JoDSItBIlT  OB  PlAADDtOa. 

1.  In  aa  aaUen  by  a  vendor  sgainst  Ms  vandea 
for  the  purobase  jmoe  of  personal  property  a 
clause  in  the  answer  for  damages  for  the  breach 
of  a  wanranty  of  Uie  quality  of  the  property  con- 
stitutes a  "counter-claim." 

2.  The  objection  tbat  the  facts  set  up  as  a 
oounter-olaim  do  not  ovnstitnte  a  cause  of  action, 
is  not  waived  by  a  failure  to  reply. 

8.  Where  the  aaawer  admits  plaintur'a  oanas 
of  setioa,  and  sets  up  a  counter-claim,  whieh  is 
admitted  by  a  failure  to  reply,  there  is  no  Issue 
to  try.  and  judgment  should  be  ordered  on  the 
pleadings. 
(SvUobtu  by  Que  dnirt) 

Appeal  from  district  conrt.  Crow  Wing 
county;  Holland,  Jndge. 

E.  R.  Holcombe  and  W.  8.  MeChnaban, 
for  appellant.  Wetberby,  True  4  tVaraer. 
for  respondent. 

Mitchell,  J.  The  record  in  this  case 
discloses  a  very  anumaloos  style  of  prac. 
tire.  Plaintiff  brought  the  action  to  re- 
cover for  certain  wagons  manufactured 
tor  defendant  at  the  agreed  price  of  9193, 
of  which  930  bad  been  paid,  leaving  a  bal- 
ance of  9145,  for  which  Judgment  was  de- 
manded.   The  answer  admitted  plalntlO's 
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canae  of  action,  but  alleged  a  warranty  of 
the  qnality  of  the  wagons,  a  breach  of  it, 
and  that  by  reason  thereof  the  wagona 
were  only  worth  $6G,  the  umoont  which 
defendant  hud  paid  on  them.  Aa  the 
wasons  would  presumably  have  been 
worth  the  agreed  purrhase  price  of  9185 
had  they  been  as  warranted,  these  allega- 
tions of  the  answer  amounted  to  a  coun- 
ter-claim ol  fl46,  ]u8t  offsetting  plaintiff's 
cause  of  action.  The  answer  further  al- 
leged that  one  of  the  wagons,  by  reason 
of  its  defective  qoality,  broke  while  de- 
fendant was  using  it,  causing  the  death  of 
his  horse,  which  he  was  driving,  of  the 
value  of  $450.  No  reply  was  Interposed  tu 
this  answer.  When  the  cause  was  balled 
for  trial  the  plaintiff  failed  to  appear,  but 
the  defendant  had  a  Jury  Impaneled  and 
proceeded  to  introduce  evidence.  Upon 
this  "trial"  he  formally  abandoned  his 
claim  for  the  value  of  the  horse,  but  intro- 
duced testimony  to  prove  bis  claim  as  to 
the  diminished  valoe  of  the  wagons,  and 
also  another  claim  which  was  not  pleaded 
at  all.  The  result  was  a  verdict  for  de- 
fendant for  f50,  (or  which  amount  and 
costs  a  judgment  was  entered.  Uis  mo- 
tions to  set  aside  the  Judgment  and  for  a 
new  trial  having  been  denied,  pluintitt 
appealed.  There  is  no  occasion  to  con- 
aider  the  evidence  introduced  on  this  so- 
called  trial,  for,  under  the  pleadings,  there 
were  no  issues  to  try.  That  defendant's 
claim  for  f  146  damages  for  breach  of  the 
Tvarrantyconstituteda  counter-claim  can- 
not admit  of  doubt.  The  warranty  was 
Itself  a  contract  collateral  to  the  contract 
of  sale,  tor  the  breach  of  which  defendant 
could  have  brought  an  action  against  the 
plaintin,  even  without  having  paid  for  the 
Tvagon.  Threshing-Mar h.  Co.  v.  Farmer, 
27  Minn.  4S8,  8  N.  W.  Rep.  141 ;  Frobreich 
V.  Gammon,  28  Minn  4S3,  11  N.  W.  Rep. 
88.  There  being  no  reply,  this  counter- 
claim stood  admitted.  That  the  claim  tor 
the  value  of  the  horse  constituted  neltlier 
a.  cause  of  action  nor  a  counter^^laim  is 
very  clear.  It  was  neither  such  damage 
as  arose  naturally  from  the  breach  of  the 
warranty,  nor  such  as  could  reasonably 
be  supposed  to  nave  been  contemplated 
by  the  parties  as  the  probable  result  of 
the  breach.  This  obioction  wasnot  waived 
by  plaintiff's  failure  to  reply  or  to  appear 
at  the  trial.  Like  the  objection  that  a 
complaint  does  not  state  a  cause  of  ac- 
tion, it  may  be  taken  advantage  of  even 
after  Judgment.  Hence  this  claim  may  he 
entirely  left  out  of  the  calculation ;  and 
without  it  there  was  an  exact  stand-off  be- 
tween plaintilt's  cause  of  action  and  de- 
fendant'scounter-clatm.  Tliereforedefend- 
ant  was  entitled  to  Judgment  on  the 
pleadings  for  costs  and  dlBbursemeuts, 
and  nothing  more.    Order  reversed. 


Tbioob  v.  Jones  et  al. 
(Supreme  Covirt  cf  Minnesota.    June  8, 1891.) 
Suit  to  Cancel  Dbbd  —  Boxa  Fids  Pokcbaser— 
Dajcaobs— Objbctiohs  to  Evidimob— Ratifioa- 
tion  op  aobmt'8  acts. 
1.  The  plaintiff  alleged  that  he  intrusted  to 
defendant  J.  a  deed  to  defendant  C,  with  Instmo- 
tiODsto  deliver  It  only  upon  fnlflUment  of  certain 
conditions;  that  J.  delivered  it  wrongfully,  and 


oontnuy  to  the  instruotions;  that  O.  snbse^^uent- 
1t  conveyed  to  delsndaut  Q.,  who  bad  notice  of 
tne  foregoing  facts.  The  relief  prayed  for  was 
that  the  deeds  be  canceled,  and  that  &.  be  com- 
pelled to  reconvey,  and  for  other  and  further  re- 
lief. J.  appeared  and  answered.  The  court  re- 
fused togi^t  any  relief  against  G.,  on  the  ground 
that  he  was  an  innocent  purohaser  for  value,  and 
thatplaintiff  had  negligently  delayed,  after  knowl- 
edge of  the  fact,  to  disafBrm  the  act  of  J.  in  deliv- 
ering the  deed,  bat  gave  Jadgment  against  J.  for 
damages.  Seld,  that  this  relief  was  "consistent 
with  the  case  made  by  the  complaint,  and  was 
embraced  within  the  issue. " 

S.  AUo,  that  the  proper  measore  of  damages 
against  J.  was  the  value  of  the  property  at  the 
date  of  the  delivery  of  the  deed,  with  interest 
from  that  date  to  the  time  of  the  trial. 

8.  Where  evidence  is  oDjected  to  as  incompe- 
tent for  certain  specified  reasons,  the  objection  is 
to  be  deemed  limited  to  the  grounds  specified,  and 
will  not  cover  others  not  specified. 

4.  The  entire  legal  title  being  in  the  plain- 
tiff, he  could  maintain  the  action  in  his  own 
name,  although  other  parties  bad  some  e<iaitable 
Interest  in  the  property  with  him. 

5.  While  the  ride  u  that,  by  a  ratification  of 
an  unauthorized  act,  the  principal  absolves  the 
agent  from  all  responsibility  for  loss  or  damage 
growing  out  of  tne  unauthorized  transaction, 
yet  mere  passive  inaction  or  silence,  after  knowl- 
edge of  the  f atit,  whiuh  might  amonnt,  in  favor 
of  third  parties,  to  an  implied  ratification  of  the 
unauthorized  act,  would  not  necessarily  amount 
to  ratification  in  favor  of  the  agent,  so  as  to  ab- 
solve him  from  liability  to  his  principal. 

8.  A  mere  effort  on  part  of  the  principal, 
after  knowledge  of  the  unauthorized  act  of  the 
agent,  to  avoid  loss  thereby,  will  not  amount  to 
a  ratification,  so  as  to  relieve  the  agent  from  lia- 
bllity. 
(Sylbdma  hy  OM  Court) 

Appeal  from  district  court,  St.  Louis 
county;  Enbiqn,  Judge. 

Tear&  Davlea  and  Flandraa,  Squires  A 
CbtsCheon,  for  appellants.  White,  Bey- 
nolda  &  Hohmidt,  for  respondent. 

MiTCHKLL,  J.  The  defendant  Cook,  hav- 
ing a  patent  for  an  improved  frog  or 
"car-replacer,"  had  contracted  to  sell  to 
defendant  Jones  a  halt  interest  in  it  for 
975.000,  with  an  understanding  that  Jones, 
who  seems  to  have  been  engaged  as  a 
"promoter"  of  such  enterprises,  would 
procure  others  to  purchase  portions  of  his 
hall  interest,  and  tlien,  when  paid  for, 
stock  the  whole  thing  by  torming  a  corpo- 
ra tion  to  which  the  patent  should  be  con- 
veyed, each  party  taking  stock  in  propor- 
tion to  his  interest;  Cook  taking  half  of 
the  stock  for  his  remaining  half  of  the 
patent.  At  Chicago,  about  the  SOth  of 
July,  1887,  Jones  having  interested  plain- 
tilt  in  the  scheme,  the  two  entered  into  an 
agreement  by  which  plalntlK  was  to  pur- 
chase of  Jones  afifthot  his  halt  Interest.to 
be  paid  for  in  certain  real  estate  in  Da- 
luth.  ot  the  estimated  value  <it  flS.OOO. 
There  is  a  conflict  In  the  evidence  as  to 
whether  the  details  ot  this  bargain  were 
agreed  on  between  plalutllf  and  Cook  or 
between  plaintiff  and  Jones.  This  is  not 
perhaps  very  material,  but.  It  it  was, 
there  is  ample  evidence  to  support  the 
finding  ot  the  court  that  plaintiff  made 
the  agreement  with  Jones,  although  the 
deed  was  to  run  to  Cook,  and  that,  in 
consideration  of  it,  plaintiff  was  to  have 
a  proportionate  share  ol  the  stock  ot  the 
corporation  when  organised  and  its  stock 
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iHsned.  AtDnIutb,on  Augnet  1, 1887, plain- 
tiff slgrned  aud  acknowledged  a  deed  of  the 
property  in  queBtion,bat  left  tbe  grantee's 
name  blank,  becaase  be  had  forgotten 
Cook's  name,  and  sent  it  by  mail  to  Jones 
in  Chicago.  On  receipt  of  the  deed  Jones 
Immediately  inserted  tbe  same  of  Cook  as 
grantee,  and  delivered  tbe  deed  to  him. 
and  received  credit  therefor  as  bo  mucb 
paid  on  tbe  $75,000  which  he  owed  Cook. 
Cook  placed  tbe  deed  on  record  August 
27tb,  and  on  December  24th  lolluwing 
mortgaged  the  land  to  defendant  George 
for  $15,000,  and  on  November  16,  18S8.  con- 
veyed it  to  George  in  payment  of  tbe  mort- 
gage. Although  subsequently  a  corpora- 
tion was  formally  organized,  yet  no  stuck 
waa  ever  issued,  and  plaintiff  never  received 
anything  fur  bis  property;  tbe  whole 
scheme  having  failed  and  fallen  through, 
either  because  Cook's  patent  was,  as  was 
claimed,  an  infringement,  or  because,  as  Is 
conceded,  Jones  never  paid  tbe  f  75,000  to 
Cook.  So  far  there  is  practically  no  sub- 
stantial disagreement  as  to  tbe  material 
facts.  In  March,  1889,  plaintiff  brought 
this  action,  alleging.  In  addition  to  the 
foregoing  facts,  that  when  be  sent  tbe 
deed  to  Jones  by  mall  be  sent  accompany- 
ing it  a  letter,  authorizing  Jones  to  Insert 
Cook's  name  us  grantee,  but  instructing 
him  to  hold  tbe  deed  in  escrow  until  tbe 
contemplated  corporation  was  completed, 
and  the  stock  issued  and  delivered ;  but 
that  Junes,  witbont  authority  and  eun- 
trary  to  these  instructions,  delivered  the 
deed;  and  that  both  Cook  and  George 
received  their  conveyances  with  full  knowl- 
edge of  these  facts,  and  without  paying 
any  consideration  therefor.  The  relief 
asked  was  that  these  deeds  be  declared 
void  and  canceled,  and  that  George  be  re- 
quired to  recouvey  to  plaintiff,  and  for 
such  other  and  further  relief  as  might  be 
Just  and  equitable.  Jones  answered  sep- 
arately, putting  in  issue  the  allegation  of 
the  complaint  that  the  deed  was  sent  to 
him  to  be  held  In  escrow,  or  for  any  other 
purpose  than  tu  be  delivered  to  Cook  on 
demand.  Upon  the  trial  the  court  found 
the  facts  against  Jones  substantially  as 
alleged  in  tbe  complaint,  but  found  that 
George  was  an  innocent  purchaser  for 
▼aine,  and  for  that  reason,  and  becanse  of 
plaintiff's  neglect  and  delay,  after  knowl- 
edge of  the  fact,  seasonably  to  disaffirm 
the  act  of  Jones  in  delivering  the  deed,  re- 
fused to  grant  plaintiff  any  relief  as 
against  George,  but  ordered  a  money  judg- 
ment for  fl6,000  and  interest  against 
Jones. 

The  point  Is  made  that  the  coort  had  no 
right,  under  the  complaint  in  this  action, 
to  render  a  money  judgment  against 
Jones.  But  this  was  clearly  authorized 
by  Gen.  St.  1878,  c.  66,  S  iM7.  The  only 
cause  of  action  which  plaintiff  had  against 
Jones,  and  the  only  Judgment  he  could 
recover  against  him,  was  for  damages  for 
the  wrongful  delivery  of  the  deed.  He 
might  have  maintained  such  an  action 
against  him  without  attempting  to  recov- 
er the  land  from  George;  and  having 
brought  an  action  against  all  the  parties, 
if  he  failed  to  recover  back  his  land,  t>e- 
canse  It  had  passed  Into  the  hands  of  an 
innocent  purchaser,  there  was  no  reason 


why  he  might  not  recover  his  damages 
against  Jones.  The  complaint  stated 
every  fact  necessary  to  constitute  such  a 
cause  of  action,  and  the  relief  granted  was 
"consistent  with  the  case  made  by  tbe 
complaint  and  was  embraced  within  the 
issue. "  Tbe  fact  that  sacb  relief  was  not 
specifically  prayed  tor  is  not  material. 

The  important,  and  Indeed  the  pivotal, 
question  of  fact  in  the  case  was  whether 
the  deed  from  plaintiff  was  placed  with 
Jones  in  escrow,  only  to  be  delivered  on 
the  fnlflllment  of  the  conditions  already 
referred  to.  To  maintain  the  allegations 
of  bis  complaint  In  that  regard,  tbe  plain- 
tiff was  allowed  to  introduce  in  evidence 
a  letter-preaa  copy  of  tbe  letter  which  he 
claimed  to  have  sent  to  Jones,  accom- 
panying the  deed.  This  is  urged  as  error, 
on  tbe  ground  that  no  foundation  was 
laid  tor  the  Introduction  ut  secondary  evi- 
dence. The  objection  to  its  admission 
made  on  the  trial  was  that  it  was  "  irrele- 
vant, Immaterial,  and  incompetent,  it  be- 
ing an  attempt  tu  modify  the  express 
terms  of  the  deed,  and  there  is  no  proof 
that  the  letter  was  sent  to  jJonee. "  The 
general  objection  of  incompetency,  if  un- 
limited, might  have  been  aufSeient  to  raise 
the  objection  that  the  copy  of  the  letter 
was  secondary  evidence,  but  the  defend- 
ant, having  proceeded  to  specify  wherein 
and  why  It  was  incompetent,  must  be 
deemed  to  have  intended  to  limit  his  ob- 
jection to  the  grounds  specified,  and  nei- 
ther of  these  cover  the  point  that  the  evi- 
dence was  only  secondary.  Tbe  objection 
was  overmie  \and  tne  evidence  admitted, 
with  the  understanding  that  it  should  be 
followed  by  evidence  that  the  letter  was 
sent  to  Jones;  and  the  further  point  Is 
now  made  that  no  such  proof  was  made. 
It  appeared  from  the  testimony  of  tbe 
plaintiff,  and  of  his  stenographer,  who 
made  tbe  cop.v  and  who  attended  to  mail- 
ing letters,  that  the  letter  was  written  to 
be  sent  with  the  deed,  (as  its  contents 
show,)  that  the  two  were  together,  and 
"went  off  together, "  and  that  the  deed 
was  received  by  Jones  in  due  course  of 
mall.  This  was  certs  I  i^y  some  evidence 
tending  to  prove  that  tbe  letter  was 
mailed,  although  neither  of  tbe  witnesses 
swear  to  putting  it  in  an  envelope  or  de- 
positing it  in  the  post  office.  This  la 
strongly  corroborated  by  the  fact  that  tbe 
letter  contains  tbe  authority  to  Jones  to 
insert  Cook's  name  in  the  deed  as  grantee. 
If,  as  he  swears,  no  letter  accompanied 
the  deed,  he  must,  so  far  as  appears,  have 
inserted  tbe  name  of  (Jook  without  an 
tliorlty ;  for  the  prior  understanding  that 
plaintiff  was  to  execute  the  deed  to  Cook 
would  give  Jones  no  authority  to  fill 
blanks.  We  are  therefore  of  opinion  that 
the  evidence  was  sufficient  to  Justify  tbe 
court  in  concluding  that  this  letter  of  in- 
structions from  plaintiff  to  Jones  accom- 
panied the  deed ;  and,  this  being  so,  it  can 
hardly  admit  of  doubt  but  that  tbe  evi- 
dence was  suSlclent  to  justify  the  finding 
that  Jones  wrongfully  delivered  the  deed, 
without  the  fulfillment  of  tbe  conditions 
upon  which  it  was  intrusted  to  him,  and 
that  as  a  consequence  plaintiff  lost  his 
'-■nd.  This  made  out  a  case  entitling 
plaintiff  to  recover  damages  of  Jones. 
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A  point  1b  made  that  the  court  erred  In 
awarding  plaintifl  f  15,000,  inasinucb,  as  Is 
claimed,  the  evIdenRe  ehowB  tbat  Cooli 
only  took  tbe  land  tor  914,000,  and  that 
Jones  himself  paid  another  fl.OOO  In  cash, 
to  make  up  the  amount  to  f  16,000.  The 
evidence  on  this  point  is  cuntlicting.  But 
It  is  wholly  Immaterial  what  Cook  agreed 
with  Jones  to  take  the  property  tor. 
What  plaintifl  Is  entitled  to  recover  is 
what  be  lost;  and  what  be  lost  was  bis 
land,  tbe  value  of  which,  at  that  time, 
tlie  court  finds  was  $15,000.  The  court 
was  also  right  in  allowing  Interest  on  this 
amount  from  the  date  when  the  plaintifl 
was  wrongtnliy  deprived  ol  his  property; 
tbat  is.  from  the  date  of  the  delivery  uf  tbe 
deed  up  to  tbe  date  of  the  trial.  This  is 
as  necessary  a  part  of  a  complete  indem- 
nity tor  tbe  injury  done  to  plaintifl,  as  is 
the  value  Itself  at  the  time  be  was  wrong- 
fnily  deprived  of  bis  property.  In  tres- 
pass, trover,  and  like  actions,  wbere  per- 
sonal property  has  been  wrongfully  taken 
and  converted  or  wrongfully  destroyed, 
and  the  owner  is  entitled  to  recover,  and 
must  accept  tbevalue  in  place  of  the  prop- 
erty itself,  it  is  now  wnll-settled  tbat 
Interest,  as  part  of  the  damages, should  be 
allowed  on  tbe  value  of  the  property  from 
tbe  date  of  tbe  wrongful  conversion  or 
destruction,  or  whatever  time,  by  defend- 
ant's fault,  tbe  loss  occurred.  I  Suth. 
Dam.  pp.  178,  174;  2  Sedg.  Dam.  p.  ISO, 
note.  There  Is  no  reason  why  tbe  same 
rule  should  not  be  applied  in  a  case  like 
tbe  present. 

It  appearea  from  tbe  evidence  tbat,  al- 
though the  title  to  this  land  was  wholly 
in  plaintiff,  yet  in  fact  two  parties,  named 
Quayle  and  Pearson,  had  some  interest  in 
it  with  plaintifl,  and  for  this  reason  it  is 
urged  that  the  court  should  have  dis- 
missed the  case  when  plaiutifl's  evidence 
closed.  There  is  nothing  in  tbis  point. 
Plaintifl,  as  tbe  owner  of  tbe  legal  title, 
had  a-right  to  maintain  tbe  action  in  his 
own  name,  whether  be  held  tbat  title  sole- 
ly in  his  own  right  or  for  himself, and  also 
as  trustee  for  others.  A  Judgment  in  tbe 
case  would  fully  protect  defendant  from 
another  suit.  Anderson  v.  RtMrdon,  48  M. 
W.  Kep.  777,  (.\prli  term,  18»1.)  Morpover, 
It  was  stipulated  on  the  trial  tbat  tbe  in- 
terest of  Quayle  and  Pearson  was  covered 
by  the  title  of  plainUfl,  and  tbat  tbe  coun- 
sel for  the  plaintifl  bad  authority  to  rep- 
resent them. 

The  remaining,  and  really  tbe  only  Im- 
portant, qoestiou  in  the  case  is  as  to  tbe 
alleged  ratification  by  plaintifl  of  the  act 
of  Jones  In  delivering  the  deed.  It  is 
claimed  tbat.  after  knowledgeof  the  facts, 
plaintifl  ratified  Jones'  act,  and  that  such 
ratification  operated  the  same  as  original 
authority,  and  absolved  Junes  from  all  lia- 
bility, even  it  the  delivery  of  tbe  deed  was 
unauthorised  when  made.  Tbecourt  finds 
tbat  Jones  immediately  informed  plaintifl 
(by  letter  dated  August  8.  1887)  that  be 
bad  delivered  the  deed  to  Cook,  and  tbat 
plaintifl  did  not  at  once  repudiate  tbe  act, 
and  never  prior  to  the  commencement  of 
tbis  action  notified  Cook  that  be  repudi- 
ated, but  left  the  deed  in  the  possession  of 
Cook,  and  Joined  with  Jones  in  taking  the 
preliminary  steps  in  tbe  formation  ol  the 


contemplated  corporation,  In  which  it  hud 
been  agreed  tliat  plaintifl  was  to  receive 
stock  as  already  stated.  It  was  because 
ol  tbis  delay  to  promptly  repudiate  tbe 
act  of  Jones  tbat  the  court  refused  to 
grant  plaintifl  relief  against  defendant 
George,  who  was  an  innocent  purchaser. 
But  while  the  facts  found  may  be  evidence 
of  a  ratification,  they  do  not,  as  a  matter 
of  law,  amount  to  tbat,  at  least  in  favor 
of  Jones,  the  party  who  committed  tbe 
unauthorised  act.  It  is,  however,  as- 
signed as  error  that  the  court  failed  to 
find  that  plaintifl  had  ratified  the  delivery 
of  the  deed.  It  is  impracticable  to  state, 
or  even  dtacoss,  tbe  evidence  at  length.  A 
careful  perusal  of  it  satisfies  us  that,  while 
plaintifl  was  informed  by  letter  as  early 
as  August,  1887,  tbat  tbe  deed  bad  been 
delivered. yet  this  information  was  accom- 
panied and  frequently  followed  by  state- 
ments and  assurances  from  Jones  to  the 
effect  tbat  tbe  original  arrangement  was 
being  or  would  be  carried  out,  so  tbat  be 
would  get  bis  stock  as  bad  l>een  agreed, 
and  that  Cook  would  return  tbe  deed  or 
reconvey  tbe  property  if  be  (plaintiff)  de- 
sired, etc.,  which  were  calculated  to  keep 
plaintiff  quiet,  and  allay  any  possible  fears 
on  bis  part;  and  that.  Influenced  and  in- 
duced by  these  considerations.be  made  no 
express  repudiation  of  Jones*  act,  but  let 
matters  rest,  hoping  and  expecting  tbat 
tbe  deal  would  still  be  consummated  ac- 
cording to  agreement,  and  he  get  the 
stock  to  which  be  would  be  entitled ;  and 
that  with  tbis  hope  and  expectation,  and 
at  tbe  Instance  of  Jones,  In  whom  he 
seemed  still  tn  have  Implicit  confidence,  be 
sent  a  proxy  to  one  Mahle,  authorising 
him  to  subscribe  for  stock  in  bis  name, 
and  to  vote  It  for  otttcers  of  the  company 
4tt  the  meeting  for  organisation ;  but  tbat 
finally  having  discovered  that  tbe  whole 
scheme  bad  fallen  through,  and  would 
neYcr  be  consummated,  he  brought  tbis 
action  to  recover  either  the  land  or  dam- 
ages. At  least,  tbe  evidence  is  such  tbat 
it  would  have  Justified  the  court  In  taking 
this  view  of  the  facts.  There  is  no  doubt 
that  the  general  rule  is  tbat,  by  a  ratifica- 
tion uf  nn  unauthorised  act,  tbe  principal 
absolves  the  agent  from  all  responsibility 
for  loss  or  damage  growing  out  of  tbe 
unauthorised  transaction,  and  tbat  thence' 
forward  the  principal  assumes  tbe  respon- 
slbllity  of  the  transaction,  with  all  Its  ad- 
vantages and  all  Its  burdens.  Neither  Is 
there  any  question  but  tbat.  wbere  the 
rights  and  obligations  of  third  persons 
may  depend  on  his  election,  the  principal 
is  bound  to  act  and  give  notice  of  his  re- 
pudiation or  disaffirmance  of  the  unau- 
thorised act  at  once,  or  at  least  within  a 
reasonable  time  after  knowledge  of  the 
act,  and,  if  be  does  not  so  dissent,  his 
silence  will  afford  conclusive  evidence  of 
bis  approval.  Such  a  rule  is  necessary  to 
protect  the  rights  of  third  parties  who 
have  dealt  with  the  agent.  If  tbe  princi- 
pal, after  knowledge,  remains  entirely 
passive.  It  is  but  Just,  when  the  protection 
of  third  parties  require  it,  to  presume  tbat 
what,  upon  knowledge,  he  has  failed  to 
repudiate,  ho  has  tacitly  confirmed.  But 
It  Is  apparent  that  the  reasons  for  such  a 
rule  do  not  apply  with  equal  force  in  favor 
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of  the  agent  blmselt,  who  has  wrongfully 
committed  the  iinaatborized  act.  Conse- 
qaently  mere  passive  Inaction  or  silence, 
which  would  amount  to  an  Implied  ratifi- 
cation In  favor  of  third  parties,  mlKht  not 
amount  to  that  In  favor  of  the  agent,  so 
aa  to  absolve  him  from  liability  to  bis 
principal  for  loan  or  damage  resulting 
from  the  unauthorized  act,  especially  if 
such  inaction  or  failure  to  immediately 
diaafflrm  was  mduced  by  the  assurances 
or  perMuaslon  of  the  agent  himself.  Nor 
in  this  case  doea  the  affirmative  action  of 
the  plaintiff,  after  knowledge  of  the  deliv- 
ery of  the  deed,  in  taking  part  In  the  pre- 
liminary steps  for  the  organization  of  the 
contemplated  stock  company,  of  itself 
amount  to  a  ratification  of  the  nnaathor- 
Ized  act.  Such  steps  were  right  In  the  line 
of  the  original  agreement  between  the 
parties,  and  were  designed  to  carry  it 
into  effect.  Induced,  as  such  action  prob- 
ably was,  by  the  assurances  of  Jones  that 
the  enterprise  would  still  go  on,  and  plain- 
tiff get  bis  stock,  it  really  amounted  to 
nothing  more  than  an  effort  on  plaintiff's 
part,  after  knowledge  of  Jones'  deviation 
from  his  Instructions,  to  avoid  loss  there- 
by, which  Is  not  such  a  ratification  as  will 
relieve  the  agent.  Mechem,  Ag.  S  173. 
Upon  proof  that  Jones' act  was  without 
original  authority,  the  burden  was  upon 
him  to  show  such  a  subsequent  ratifica- 
tion as  would  relieve  him  from  liability. 
The  court  has  not  found  any  such  ratifica- 
tion, and,  in  our  opinion,  under  the  evi- 
dence, he  was  Justified  in  finding,  as  be  in 
effect  does,  that  there  was  none.  Order 
affirmed. 


SooHBQAN  Nat.  Bank  v.  Boabdman. 

(SttpreriM  Cowrt  of  Ithmeiota.-   Jane  8,  1881.  > 

Action  on  Notb— Pabol  BviDsiraa  —  Eztsniioit 
or  Patvbkt— RioBTs  or  iMsoBaKB. 
Action  against  the  defendant  as  Indorser 
upon  the  following  tjromissorv  note:  "11,000. 
lUnneapolis,  May  12th,  188i.  Six  months  attar 
date  we  promise  to  pay  to  the  order  of  A.  J. 
Board  man,  treasurer,  one  thonsand  dollars. 
*  *  *  [Signed]  MiNNBif  OLis  Ens.  &  Hachikk 
Works,  ^y  A.  L.  Croosbb,  Sec'y.  [Indoraed:] 
A.  J.  Bojjamxv,  Treasurer. "  Helo,  that  the 
indorsement  is  prtTna/acto  the  individaal  con- 
tract of  the  defendant,  hot  that  extrlnslo  evi- 
dence is  admissible  to  show  that  he  made  it  only 
in  his  ofScisl  oapaoity  as  treasurer  of  the  maker 
corporation,  and  as  its  Indorsement.  Held,  also, 
that  upon  the  evidence  it  was  a  qnestlon  for  the 
Jury  whether  the  extension  of  the  time  of  pay- 
ment had  been  given  by  the  holder  to  the  maker 
without  the  consent  of  the  indorser. 
{Syllaims  by  the  Court. 

Appeal  from  dlntrict  court,  Hennepin 
county;  Smith,  Judge. 

Hart  &  Brewer,  for  appellant.  D.  A. 
Seeombe,  for  respondent. 

MiTCHRt>L,  J.  This  action  was  brought 
against  the  defendant  as  Indorser  npon 
the  following  promissory  note:  "f  1,000. 
Minneapolis,  May  12th,  1884.  Six  months 
after  date  we  prom,l8e  to  pay  to  the  or- 
der of  A.  J.  Boardman,  treasurer,  one 
thousand  dollars,  value  rec'd,  with  Inter- 
est at  eight  per  cent,  after  maturity. 
[Signed]  MiMNEAPoMs  Enoinb  &  Ma- 
chink  WORKS.    By  A.  L.  Cbockeb,  Sec'y. 


[Indorsed :]  A.J.  Boardman,  Treasnrer." 
It  was  admitted  by  the  pieadinijiitbat  the 
Minneapolis  Engine  &  Machine  Works 
was  a  corporation,  and  that  defendant 
was  its  treasurer.  The  defendant  set  up 
two  defenses:  (1)  That  the  indorsement 
was  an  official  act  only  as  treasurer,  and 
was  the  contract  of  the  c<>rporatioa,  and 
not  of  the  defendant  individually,  tbenote 
being  made  by  the  corporation,  payable 
to  and  indorsed  by  itself;  (2)  that  at  the 
maturity  of  the  note  the  plaintiff,  for  a 
valuable  consideration,  made  an  ag^ree- 
roent  with  the  maker,  extending  the  time 
of  payment  three   months,   without  the 

Procurement  or  consent  of  t^e  defendant, 
'he  reply  admitted  that  "this  was  done, 
but  alleged  that  it  was  done  by  Board- 
man  bimsell. ''  We  construe  this  as  an  ad- 
mission that  the  extension  was  mode  by 
agreement  l>etween  the  plaintiff  and  the 
maker,  but  that  d^endant  himself  was  the 
person  who  made  this  agreement  in  be- 
half of  the  corporation ;  consequently  that 
It  was  with  his  consent.  Of  course  it  Is 
elementary  that  time  given  to  the  princi- 
pal debtor  at  tbeinetance  orwltb  the  con- 
sent of  the  surety  or  indorser  does  not  re- 
lease the  latter.  To  discharge  him  there 
must  be  a  binding  agreement  foran  exten- 
sion, founded  on  a  sutfident  considera- 
tion, and  without  his  consent.  Upon  the 
trial  both  parties  seem,  fur  some  reason, 
to  have  fought  rather  shy  of  this  ques- 
tion. The  only  evidence  tending  to  prove 
that  the  extension  was  made  without  de- 
fendant's consent  was  elicited  by  the 
plaintiff  on  cross-examination  of  defend- 
ant, and,  while  his  testimony  was  given  in 
very  general  terms,  yet  we  think  it  was 
enough  to  make  a  question  for  tbe  Jury, 
especially  In  view  of  the  admitted  fact 
that  the  agreement  for  an  extension  was 
made  between  tbe  plaintiff  and  the  maker 
of  the  note.  The  defendant  requested  the 
court  to  instruct  tbe  Jury  that  it  tbe  time 
of  payment  was  extended  without  the 
consent  of  the  defendant,  such  fact  would 
release  him  from  all  liability.  The  court 
refused  to  give  this  Instruction,  or  to  snt>- 
mlt  this  question  to  them  at  all,  presuma- 
bly upon  the  idea  that  there  was  no  suffi- 
cient evidence  to  support  a  verdict  for  de- 
fendant on  this  Issue.  In  this  we  think 
tbe  court  erred,  and  for  that  reason  a  new 
trial  must  be  granted. 

2.  With  a  view  to  another  trial  it  la  nee- 
essary  to  consider  the  questions  Involved 
In  the  first  defense.  These  are  (I)  wheth- 
er, on  the  face  of  tbe  paper,  this  is  tbe  in- 
dorsement of  tbe  corporation  or  of  defend- 
ant individually;  and  (2)  whether  its 
character  Iscondusively  determined  by  tbe 
terms  of  the  instrument  itself,  or  wheth- 
er extrinsic  evidence  is  admissible  to  show 
In  what  character — officially  or  Indivldn- 
ally— tbe  defendant  made  the  Indorse- 
ment. Where  both  the  names  of  a  corpo- 
ration and  of  an  officer  or  agent  of  it  ap- 
pear upon  a  bill  or  note,  it  is  often  a  per- 
plexing question  to  determine  whether  it 
is  in  legal  effect  the  contract  of  the  corpo- 
ration or  tbe  individual  contract  of  the 
officer  or  agent.  It  is  very  desirable  that 
the  rules  of  Interpretation  of  commercial 
paper  should  be  definite  and  certain ;  and 
if  tbe  courts  of  tbe  highest  aattaority  on 
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the  aabject  had  laid  down  any  exact  and 
definite  rales  of  constrnctlon  tor  Buefa 
caaea,  we  would,  for  tbe  aake  of  antformt- 
ty,  be  glad  to  adopt  them.  But,  nnfort- 
unately,  not  only  do  dllferen':  courta  dif- 
fer with  each  other,  but  we  are  not  aware 
of  any  court  whose  declalons  tumlah  any 
definite  rule  or  system  of  mles  applicable 
to  ancb  caaes.  Each  case  seems  to  have 
been  decided  with  reference  to  its  own 
facts.  If  what  the  courta  sometlraes  call 
"corporate  marks"  creatly  predominate 
on  the  face  of  tbe  paper,  they  hold  It  to  be 
the  contract  of  the  corporation,  and  that 
extrinsic  evidence  Is  inadmlaalble  to  abow 
that  it  was  the  individual  contract  of  tbe 
officer  or  agent.  It  theee  marks  are  lean 
strong,  they  bold  It  prfms  iacie  theindi- 
Tldnal  contract  of  tbe  officer  or  agent, but 
that  extrinsic  evidence  Is  admissible  to 
show  that  he  executed  it  in  his  official  ca- 
pacity in  behalf  of  tbe  corporation ;  while 
in  still  other  cases  they  bold  that  it  Is  the 
personal  contract  of  the  party  who  signed 
It;  that  the  terms  "agent, "  "secretary," 
and  tbe  like,  are  merely  descriptive  of  tbe 
person,  and  that  extrinsic  evidence  is  not 
admissible  to  show  the  contrary.  Bee 
Daniel,  Neg.  Inst.  9  398  et  seq.  Wben  oth- 
ers have  thos  failed  we  can  hardly  hope 
to  succeed.  Perhaps  the  difficulty  la  in- 
herent In  the  nature  of  the  subject.  This 
court  has  In  a  line  of  decisions  held  that 
where  a  party aigns  a  contract,  affixing  to 
bis  signature  the  term  "agmit, "  "trus- 
tee, "  or  the  like.  It  Is  prima  facie  hla  Indl  vld- 
nal  contract,  the  term  affixed  belug  pre- 
sumptively merely  descriptive  of  bis  per- 
son, but  that  extrinsic  evidence  is  admis- 
sible to  show  that  tbe  words  were  nnder- 
stnod  as  determining  the  character  in 
which  he  contracted.  See  Pratt  v.  Beau- 
pre,  18  Minn.  187,  (Gil.  177);  Bingham  v. 
8tewart.  13  Minn.  106,  (Qll.  96,)  and  14 
Minn.  214,  (Gil.  163;)  Deering  v.  Thorn,  29 
Minn.  120,  12  N.  W.  Rnp.  860;  Rowell  v. 
Oleson,  82  Minn.  290,  20  N.W.  Rep.  227;  Pe- 
terson v.  Homan,  44  Minn.  166,  46  N.  W. 
Rep.  803;  Collondar  Co.  v.  Boutell,  (Minn.) 
47  N.  W.  Rep.  261.  Only  one  of  these,  how- 
ever, (Bingham  v. Stewart,)  was  a  case  uf 
commercial  paper  where  the  name  of  a 
corporation  appeared  on  ita  face,  and  in 
that  case  poaaibly  the  court  did  not  give 
due  weight  to  all  the  "corporate  marks" 
upon  It.  Where  there  Is  nothing  on  tbe 
face  of  the  Inatrnment  to  indicate  in  what 
capacity  a  party  executed  it  except  his  sig- 
nature, with  the  word  "  agent, "  "  treas- 
urer," or  the  like  suffixed,  there  can  be  no 
donbt  of  the  correctness  of  the  proposi- 
tion that  it  is  at  leaat  prima  facie  hta  indi- 
yldnai  contract,  and  the  suffix  merely  a 
description  of  bis  person.  But  bills, 
notes,  acceptances,  and  indorsements  are 
to  aome  extent  peculiar ;  at  leaat  the  dif- 
ferent relations  of  the  parties,  respective- 
ly, to  the  paper  are  circuraatancea  which 
in  tbemselves  throw  light  upon,  and  in 
some  cases  control,  its  interpretation,  re- 
gardless of  the  particular  form  of  tbe  aig- 
natnre.  For  example.  It  a  draft  were 
drawn  on  a  corporation  by  name,  and  ac- 
cepted by  its  duly-authorised  agent  or  offi- 
cer In  his  Individual  name,  adding  hla  offi- 
cial designation,  tbe  acceptance  would  be 
deemed  tjiat  of  tbe  corpi>ratlon,  for  only 


the  drawee  can  accept  a  bill :  while,  on  the 
other  hand,  if  drawn  on  the  drawee  as  an 
individuul,  lieeoald  not  by  words  of  offi- 
cial deacription  in  hla  acceptance  make  it 
tbe  acceptance  of  aome  one  else.  So  if  a 
note  was  made  payable  to  a  corporation 
by  its  corporate  name,  and  Is  Indorsed  by 
its  authorized  official,  it  would  be  deemed 
the  indorsement  of  the  corporation ;  tor 
it  la  only  the  payee  who  cun  be  flrat  In- 
doraer  and  tranafer  the  title  to  the  paper. 
Bur  this  Is  not  such  a  case.  It  doea  not 
appear  on  the  face  of  this  note  what  tbe 
defendant  was  treasurer  of.  Estrinalc  ev- 
idence has  to  be  resorted  to,  at  tbe  very 
threshold  of  tbe  caae,  to  prove  that  fact. 
Counsel  for  tbe  defendant  relies  very  large- 
ly UDon  the  case  of  Falk  v.  Moebs,  127  U. 
S.  697,  8  Sup.  Ct.  Rep.  1319,  which  comes 
nearer  auatalning  his  contention  than  any 
other  caae  to  which  we  have  been  re- 
ferred. But  that  case  differs  from  this  in 
the  very  important  particular  that  it  ap- 
I>eared  upon  the  face  of  tbe  paper  Itael! 
that  tbe  payee  aud  Indorser  was  tbe  secre- 
tary and  treasurer  of  tbe  corporation,  and 
that  as  such  he  himself  executed  tbe  note 
In  Its  behalf.  The  case  was  also  decided 
largely  upon  the  authority  of  Hitchcock 
V.  Buchanan,  106  U.  S.  416,  which  la  also 
clearly  distinguishable. from  the  present 
case,  for  there  the  bill  sued  on  purported 
on  its  face  to  be  drawn  at  the  office  of  the 
company,  and  directed  tbe  drawee  to 
charge  tbe  amount  to  tbe  account  of  the 
company,  of  which  tbe  signers  described 
themselves  as  president  and  secretary. 
Our  Gonclualon  is  that  there  la  nothing 
upon  the  face  of  tbe  note  sued  on  to  take 
It  out  from  under  the  rale  laid  down  in 
tbe  deeiaions  of  this  court  already  referred 
to, — that  upon  Irs  face  this  is  prima  facie 
the  Indoraementof  defendant  Individually, 
but  that  extiinaic  evidence  is  admissible 
to  show  that  bemadethe  indorsement  on- 
ly in  his  official  capacity  aa  the  indorse- 
ment of  the  corporation.    Order  reversed. 


Hoy  v.  Chicago,  M.  &  St.  P.  Ry.  Co, 

(Supreme  Court  of  JHfinnetoto.    Jnne  8, 1891.) 

Fires  Bbt  bt  Locouotivbb — ^ITBOLioBNoa — Qubs- 
Tioif  voR  Jdbt — MsMniiB  or  Damaoss  —  Nbw 
Triai.. 

1.  While  railway  companies  are  not  bonnd  to 
use  every  poMible  nreosation  which  the  higbest 
Bclentiflo  «kill  mlerfit  have  suggested  to  prevent 
the  escape  of  fire  from  their  locomotives,  yet  tbey 
are  required  to  exercise  a  degree  of  care  reason- 
ably proportionate  to  the  rislts  to  be  apprehend- 
ed ;  and,  in  view  of  the  great  danger  to  property 
from  fires  commnnicated  from  passing  locomo- 
tives, reasonable  care  requires  that  they  should 
avail  themselves  of  the  best  approved  practioable 
appliances  for  the  prevention  of  sucb  fires.  W  heth- 
er,  In  this  case,  the  defendant  was  negligent  in 
continuing  the  use  of  a  certain  kind  of  ungiue 
was,  under  the  evidence,  a  question  for  the  jury. 

ii.  In  an  action  to  recover  for  the  destructinii 
of  a  grove  of  trees  standing  upon  a  farm,  the 
measure  of  damages  is  the  value  which  the  trees 
added  to  the  farm,  which  may  be  proved  by 
ahowing  Van  value  of  the  farm  with  the  trees 
standing  on  it,  and  tben  its  value  with  tbe  trees 
destroyed.  Following  Carner  v.  Railway  Co., 
«  Minn.  875,  45  N.  W.  Rep.  713. 

3.  A  witness  having  testified  that  he  saw  the 
fire  which  caused  the  injury  start  Cram  another 
source,  it  was  proper,  for  the  purpose  of  im- 
peachment, to  ask  him  If  he  had  nut  stated  at  a 
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certain  time  and  place  that  It  started  from  the 
locomotive. 

4.  Wblle  an  instruction  that  "it  was  the  daty 
of  the  defendajit  to  supply  the  enftine  with  tbe 
best  known  and  ascertained  appliances  to  pre- 
vent ttie  escape  of  ftre, "  considered  as  a  gen- 
eral abstract  statement  of  the  law,  may  not  be 
strictly  accurate,  yet  in  this  case,  when  taken  In 
connection  with  other  parts  of  the  ciiarge  modi- 
fying or  explaining  it,  and  cunsidered  In  the 
light  of  the  only  evidence  to  which  it  could  be 
applied,  it  contained  no  prejudicial  error. 

5.  Rules  laid  down  in  former  decisions,  as  to 
granting  new  trials  on  the  ground  of  newly-dis- 
covered evidence,  considered  and  applied. 

{Syliabui  by  the  Court.) 

Appeal  from  district  court,  Fipeetone 
county;  Pehkinb,  Judge. 

Andrew  C.  Dunn,  tor  appellant.  P.  E. 
Brown,  W.  N.  Davidson,  and  W.  E.  Aken, 
for  respondent. 

MrrcHBLL,  J.  Tbia  is  an  action  for 
daiuaKea  for  tbe  destruction  of  part  ot 
a  grove  of  trees  growing  upon  plaintiff's 
farm,  by  Ore  negligently  eommanicated 
by  sparks  from  a  locomotive  on  defend- 
ant's railway.  A  great  portion  ot  defend- 
ant's brief  is  devoted  to  a  discassion  ot 
the  question  wbetherthe  evidence  Justified 
the  verdict.  Tbe  qaestlon  as  to  tbe  origin 
of  tbe  fire  was  very  sharply  contested  on 
the  trial,  tbe  plaintiff's  contention  being 
that  it  was  started  by  a  sparlctrom  tbe  lo- 
comotive of  a  certain  freight  train,  which 
ignited  the  grass  on  the  sontb  side  of  tbe 
railway,  while  defendant's  contention 
wuB  that  it  was  communicated  from  a 
bunting  straw-stack  north  of  the  rail- 
road, whence  it  ran  through  a  stobble 
field,  and  crossed  tbe  railroad  under  a 
bridge,  and  thence  south.  Without  at- 
tempting to  state  or  discuss  tbe  evidence, 
it  is  enough  to  say  that  a  perusal  of  It 
has  satisfied  ns  that  it  was  sufficient  to 
Justify  the  Jury  in  finding  in  favor  of 
plain  tiff's  contention.  This  raised  a  pre- 
sumption ot  negligence,  which  it  was  in- 
cumbent on  defendant  to  rebut.  Without 
considering  the  evidence  hearing  upon 
other  alleged  acts  ot  negligence,  we  think 
there  was  enough  to  Justify  the  Jury  in 
finding  that  defendant  was  negligent  ill 
using  an  engine  of  unsafe  and  defective 
construction  ;  or,  to  state  the  proposition 
in  another  form  more  appropriate  to  tbe 
facts  ot  the  case,  that  ordinary  and  rea- 
sonable care  would  have  required  tbe  rail- 
way company,  under  the  circumstances, 
to  have  used  another  well-known  and  ap- 
proved kind  ot  engine,  whose  appliances 
for  tbe  prevention  ot  fires  were  l>etter 
and  safer.  Tbe  engine  alleged  to  have 
started  this  fire  was  what  is  known  as  a 
"diamond  stack."  It  was  in  evidence 
that  another  kind  of  engine,  known  as 
"extension  front,  "was  then,  and  for  at 
least  two  years  had  been,  in  general,  al- 
though not  universal,  use  on  railroads 
throughout  the  country.  In  tact  tbe  de- 
fendunt  itself  had  previously  substituted 
"extension  fronts"  for  all  its  "diamond 
stacks"  except  this  one.  Why  they  hart 
retained  this  one  in  use  does  not  appear. 
The  construction  of  both  kinds  ot  engines, 
and  their  respective  appliances  tor  tbe 
prevention  of  the  escape  ot  sparks,  were 
explained.    The  evidence  as  to  the  rela- 


tive merits  ot  tbe  twoio  tbe  matter  of 
safety  from  fires  came  entirely  from  tbe 
witnesses  and  employies  ot  the  defendant 
Itself,  who  all,  with  tew  exceptions,  ad- 
mitted, on  cross-examination,  that  they 
considered  that  tbe  "extension  fronts" 
bad  a  better  "fire  apparatus"  than  tbe 
"diamond  stacks,  "and  were  safer  in  the 
matter  ot  scattering  fire.  There  was  no 
suggestion  in  the  evidence  that  tbe  "ex- 
tension fronts"  were  not  equally  serviee- 
able  for  tbe  purposes  of  tbe  company,  or 
that  it  was  not  practicable  to  have  used 
them  exclusively,  or  that  a  reasonable 
time  had  not  elapsed  in  which  tocomplete 
the  change.  Of  course,  railway  compa- 
nies are  not  bound  to  use  every  possible 
precantion  against  fire  which  the  bigbeat 
scientific  skill  might  have  suggested,  or 
to  adopt  an  untried  appliance,  or  to  pur- 
chase every  Invention  which  is  claimed  to 
be  an  improvement.  Reasonable  care  18 
all  that  is  required.  But  ttais  must  be 
proportionate  to  the  risks  to  be  appre- 
hended and  guarded  against;  and, In  view 
ot  tbe  great  danger  to  property  from  Ores 
communicated  from  passing  iocomutlres, 
especicdly  in  a  level  prairie  country,  sub- 
ject to  frequent  high  winds,  and  much  ot 
it  covered  with  native  grasses  of  tbe  most 
inflammable  character  when  dry,  reasona- 
ble care  requires  that  railway  companies 
should  avail  themselvea  of  the  best  ap- 
proved practicable  appliances  fur  tbe  pre- 
vention ot  such  fires.  We  are  tberrfore  of 
opinion  that,  under  the  evidence,  it  was 
fairly  a  question  tor  tbe  Jury  to  say 
whether  or  not  It  was  negligent  for  de- 
fendant to  continue  the  use  ot  this  engine. 

2.  That  tbe  value  ot  the  trees  as  stand- 
ing trees— that  is,  the  value  they  added  to 
the  farm  ot  which  they  were  a  part — was 
the  proper  measure  of  damages,  and  hence 
that  it  was  proper  to  prove  tbe  valne  of 
the  farm  with  tbe  trees  standing  on  it, 
and  then  its  value  with  the  treea  de- 
stroyed, is  fully  settled  by  the  decisions 
of  this  court  In  Carner  v.  Railway  Co.,  43 
Minn.  375,  45  N.  W.  Rep.  718,  and  Hayes  r. 
Railway  Co.,  47  N.  W.  Rep.  260. 

8.  A  witness  having  testified  that  as  an 
eye  witness  be  saw  this  fire  start  from 
tbe  straw-stack  north  ot  the  railway,  and 
run  sonth  and  cross  under  a  railway 
bridge.  It  was  dearly  competent,  for  the 
purpose  ot  Impeachment,  to  ask  bim,  on 
cross-examination,  whether  be  had  not 
stated,  at  a  certain  time  and  place,  to  cer- 
tain persons,  that  the  fire  was  started  by 
tbe  tr«ight.englne. 

4.  The  only  serious  question  in  the  case 
is  that  raised  by  tbe  eleventh  assignment 
ot  error,  to-wlt,  that  the  court  erred  in 
Instructing  the  Jury  that  "It  was  tbe  duty 
of  the  defendant  to  supply  tbe  eng^ine  with 
the  best  known  and  ascertained  appliances 
to  prevent  the  escape  ot  fire.  It  was  not 
its  duty  to  make  use  ot "  untried  and  un- 
ascertained instrumentalities,  even  though 
subsequent  experience  had  demonstrated 
the  same  to  be  more  efficient ;  and,  as  to 
instrnmenTallties  then  known  to  be  more 
efficient,  the  law  accords  the  defendant  a 
reasonable  time  to  make  use  thereof  with- 
out being  chargeable  with  negligence,  and 
such  time  as  was  reasonably  necessary, 
considering  the  nature  thereof,  the  changes 
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to  be  effected  by  the  nse  thereof,  and  the 
danger  to  be  avoided;  and,  if  yon  And  tlie 
engine  referred  to  was  not  bo  supplied,  it 
la  a  question  of  fact  whether,  in  using  It 
In  the  condition  it  was,  the  defendant  was 
upgllgent."  Standing  by  itself,  and  con- 
sidered an  a  gfeneral  abstract  statement 
of  the  rale,  the  .first  sentence  of  this  in- 
struction might  not  be  an  accurate  state- 
ment of  the  law.  It  might  be  onderstood 
as  requiring  of  railway  companies  the  use 
of  appliances  not  yet  approved  by  ex- 
perience and  uf)e,  and  not  practicable. 
But,  In  view  of  the  following  parts  of  this 
Instruction,  and  also  of  subsequent  in- 
structions, to  the  effect  that  the  law  did 
not  require  defendant  to  have  had  and 
used  the  very  best  known  appliances  that 
mechanical  sltlll  and  Ingenuity  have  been 
able  to  devise  to  prevent  the  escape  of 
fire;  that  it  was  only  bound  to  ane  rea- 
sonable and  ordinary  dillgtnce  and  care; 
and  tliat  reasonable  and  ordinary  care  is 
soch  as  a  carefnl  man  woold  observe,  un- 
der nice  clrcnmstances,  to  prevent  injury 
to  his  own  property,— we  tjiinic  the  jury 
could  hardly  have  been  misled  as  to  the 
proper  rule  to  apply  to  the  case,  especially 
as  the  only  evidence  to  which  they  could 
bare  applied  the  Instmctioo  complained 
of  was  that  already  referred  to  as  to  the 
superiority  of "  extension  front "  over  "  dia- 
mond stacli"  engines;  and  as  to  the  fact 
that  the  former  were  approved  by  use  and 
experience,  and  that  their  use  was  prac- 
ticable, there  was  really  no  conflict  in  the 
evidence.  There  was  no  error  in  refusing 
to  give  the  requested  Instruction  referred 
to  in  the  thirteenth  assignment  of  error, 
for  the  reason,  if  no  other,  that  it  was  in 
direct  conflict  with  the  statute,  which 
maizes  the  fact  that  the  fire  was  set  by  an 
engrine  prima  Atote  evidence  of  negligence, 
and  thus  casts  the  burden  of  proof  In  such 
case  upon  the  railway  company.  Grant- 
ing new  trials  for  newly-discovered  evi- 
dence Is  emphatically,  and  to  a  very  large 
extent,  committed  to  the  discretion  of  the 
trial  court;  and  the  rule,  subject  to  rare 
exceptions  in  extraordinary  cases,  is  that 
newly-discovered  evidence,  which  Is  merely 
cumulative,  or  whose  only  tendency  Is  to 
contradict  or  impeach  witnesses.  Is  not  a 
ground  for  a  new  trial.  Lampsen  v. 
Brander,  28  Minn.  528,  11  N.  W.  Rep.  94; 
Peck  V.  Small,  B5  Minn.  466,  29  N.  W.  Rep. 
69.  In  this  case  the  newly -discovered  evi- 
dence, so  far  as  not  merely  cumulative.  Is 
merely  impeaching  the  evidence  of  some 
of  plaintiff's  witnesses,  whose  testimony 
tended  to  prove  that.tbeflre  wasset  on 
the  south  side  of  the  railway  by  the  en- 
gine of  a  passing  freight  train.  The  sub- 
stance of  this  impeaching  evidence  is  that, 
after  the  trial,  these  witnesses  stated  to 
certain  employes  of  defendant  (who  bad 
also  been  Us  witnesses  on  the  trial)  and  to 
others  that  their  testimony  was  false,  and 
that  they  swore  falsely,  in  order  to  enable 
plaintiff  to  win  a  case,  and  in  considera- 
tion of  his  promise  to  divide  with  them 
whaif  be  recovered  of  the  railway  com- 
pany. If  it  is  made  to  appear  that  a  ver- 
dict has  been  corruptly  obtained  by  delib- 
erate perjury,  suborned  by  the  succpssful 
party,  it  is  the  bonnden  duty  of  tliu  court 
to  promptly  set  it  aside,  and  a  refusal  to 


do  BO  could  not  be  Jnstifled  on  the  ground 
that  the  newly-discovered  evidence  was 
merely  impeaching.  But,  in  view  of  the 
inherent  improbability  that  witnesses  for 
the  plaintiff  would,  after  the  trial,  boldly 
and  publicly  proclaim  to  the  witnesses  of 
the  other  party  that  they  had  deliberately 
perjured  themselves  for  a  corrupt  consid- 
eration, and  in  view  of  the  further  fact 
that  this  was  positively  and  most  em- 
phatically denied  by  the  affidavits  of  all 
those  who  are  alleged  to  have  made  these 
statements,  and  of  plaintiff  himself,  that 
he  ever  gave  or  promised  to  give  any  wit- 
ness any  reward  or  consideration  for  bis 
testimony,  the  trial  Jndge,  who  beard  and 
saw  all  the  witnesses  on  both  aides,  and 
had  observed  their  manner  and  appear- 
ance on  the  stand,  might  well  have  doubt- 
ed, if  not  entirely  discredited,  the  truthful- 
ness of  these  impeaching  affidavits.  This 
covers  all  the  assignments  of  error  that 
are  worthy  of  any  special  consideration, 
and  the  result  is  that  the  order  denying  a 
new  trlul  is  affirmed. 


State  v.  Hamlinr  UNiVERSTrT. 

(iS«4i>m»e  Court  of  mnnuota.   Jane  8, 18dl. ) 

BxsKPTioirB  rsoK  Taxation — Fbopbbtt  or  Uki- 

VIBUTT— C09ISTITDTI08AX<  IiAW. 

1.  Clia[iter48,  IjSWB  1851,  inoorporatins "Ham- 
Una  University  of  Hlonesota, "  provided  {hat  "all 
corporate  property  belonc^ng  to  the  institution, 
both  real  and  personal,  is  and  sliaU  be  free  from 
taxation. "  Held,  that  this  exemption  applies  to 
all  property  of  the  corporation  which  It  lanrf  ally 
might  acquire  and  hold  under  the  terms  of  the 
act,  and  IS  not  limited  to  property  actually  used 
and  occupied  by  it  as  a  site  for  the  university. 

3.  Held,  also,  that  the  territorial  legislature 
had  the  power  to  grant  this  exemption,  and  bind 
the  future  state  thereby.  Following  First  Div. 
St.  P.  &  P.  R.  Co.  V.  Paroher,  14  Hino.  297,  (Oil. 

asu.) 

(Si/iZabus  bv  the  Court.) 

Case  certified  from  district  court.  Nobles 
county. 

C.  O.  Dallejr,  for  the  State.  Hale  A  Peck, 
for  respondent. 

MiTCHBLi..,  J.  The  lands  In  quf'stlon  be- 
long to  Hamline  University,  and  are  held 
by  its  trustees  for  the  sole  use  and  pur- 
poses of  such  University,  and  to  enable  It 
to  carry  out  and  accomplish  the  purpose 
and  object  of  its  incorporation.  The  In- 
come of  the  university  bus  never  exceeded 
918.000  a  year.  The  university  was  incor- 
porated and  established  and  exists  under 
and  by  virtue  of  chapter  48  of  the  Laws  of 
the  territory  of  Minnesota  for  1864,  whicb 
authorises  the  corporation  to  acquire, 
hold,  and  convey  property,  real,  personal, 
and  mixed  in  all  lawful  ways,  provided 
the  annual  income  shall  not  exceed  f60,- 
000.  The  act  further  {)rovldeB  that  "ail 
corporate  property  belonging  to  the  in. 
stitutlon,  both  real  and  personal,  is  and 
Hhall  be  free  from  taxiitlon. "  The  appel- 
lant claims  (1)  that  the  legislature  of  the 
territory  of  Minnesota  had  no  power  to 
grant  any  such  special  exemption  to  the 
university;  (2)  that  such  an  exemption,  if 
granted,  was  not  binding  on  the  foture 
state,  which  ordained  by  its  constitution 
that  all  property  should  be  taxed;  and 
(8)  that  the  terms  of  the  charter  above 
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cited  exempts  from  taxation  only  "the 
unlrerRlty  itneir,  and  the  necessary  gronndB 
for  Its  proper  use. "  The  first  two  propo- 
sitiouB  are  Tally  covered  and  determined 
adversely  tn  appellant's  contention  by 
First  Dlv.  St.  P.  &  P.  R.  Co.  v.  Parcber,  14 
Minn.  297,  (Gil.  224.)  The  third  propost- 
tlon  is  based  npon  an  untenable  attempt- 
ed distinction  between  the  "instltation" 
and  the  "corporation."  The"institutlon" 
established  by  the  act  was  a  body  corpo- 
rate to  be  known  by  the  name  of  "Uam- 
Iine  University  of  Minnesota."  It  is  per- 
fectly apparent  that  all  through  the  act 
the  words  "university"  and  "institution" 
are  used  as  synonymons,  and  that  both 
words  are  used  as  meaning  the  corporate 
body.  The  term  "institution,"  although 
sometimes  used  as  descriptive  of  the  es- 
tablishment or  place  where  a  bosiness  is 
carried  on,  properly  means  an  association 
or  society  organlxed  or   established   for 

BromotlnR  some  specific  purpose.  Webst. 
'let.;  Morris  v.  Lone  Star  Chapter,  98 
Tex.  698-701,  5  S.  W,  Rep.  61»:  Gerke  v. 
Pnrcell,25  Ubio  St.  229-244;  Humphries 
V.  Little  Sisters  of  the  Poor,  29  Ohio  St. 
201.  It  is  evidently  in  this  sense  that  the 
word  is  used  in  this  act.  The  expression 
"all  corporate  property  belonging  to  the 
institution"  clearly  shows,  when  taken  In 
connection  with  tlie  whole  act,  that  the 
legislature  did  not  intend  to  distinguish 
between  property  of  the  "institution "and 
the  "corporation."  The  Institution,  as 
distinguished  from  the  corporation,  has 
no  being,  and  Is  incapable  of  owning 
property.  Bad  It  been  Intended  to  limit 
tbe  exemption  to  property  dirctiy  used 
and  occupied  by  the  university,  different 
language  would  have  been  used.  The 
language  of  the  exemption  is  so  broad, 
and  coming,  as  it  does,  nfter  numerous 
allusions  to  property  which  the  corpora- 
tion might  acquire  other  than  that  which 
would  be  directly  used  by  the  university, 
that  there  can  be  no  doubt  of  its  applica- 
tion to  all  property  of  the  corporation 
which  it  might  lawfully  acquire  and  hold. 
Judgment  affirmed. 


MVBLI.KR  et  Hi.  V.  RSIBfBR. 

Nbwkll  v.  Rbiubb  et  al. 

(9up'nme  Court  iff  lUmneaata.    June  8, 189L) 

BBrrmo  Asn>s  Voio  Jin>aira:tT. 

1.  A  jQdgmeDt,  void  tor  want  of  Jarisdictlon 
appearing:  on  its  face,  may  be  set  aside  on  motion 
of  one,  not  a  party  to  the  action,  who  has  an  in- 
terest in  the  property  upon  which  tbe  ]ud|rment 
is  a  cloud,  but  he  is  not  entitled  to  such  relief  as 
a  matter  of  right. 

2.  It  appearing  in  this  case  that  the  party 
making  the  motion,  claiming  to  have  succeeded 
to  the  interests  of  the  Judgment  debtor  in  land 
bold  under  the  Jadgment,  had  brought  suit 
against  tbe  ptffchaaer  at  the  execution  sale  to  de- 
termine his  claim  to  the  property,  the  court  prop- 
erly refused  to  vacate  the  Judgment  on  motion, 
but  left  the  party  to  try  the  question  in  his  ac- 
tion. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Hennepin 
county;  Locbrbn,  Judge. 

JuIiD  V.  Judffe  and  Sawyer  A  Sawyer, 
{Selden  Bacon,  ut  counsel,)  for  appellants. 
Daniel  Flab,  for  respondent. 


MrrcHBLL,  J.  We  think  tbatafndgment 
absolutely  void  for  want  of  Jurisdiction 
appearing  on  Its  face,  may  be  set  aside  on 
tbe  motion  of  any  person  who,  altboutrh 
not  a  party  tn  the  action,  has  an  interest 
in  the  property  npon  which  it  la  a  cloud. 
Buch  a  motion  is  not,  strictly  speaking,  a 
proceeding  in  the  action,  but  an  applica- 
tion to  have  the  records  purged  of  an  un- 
anthorised  and  illegal  entry.  Herrey  v. 
Edmonds.  68  N.  C.  243;  Blodget  v.  Blod- 
get,  43  How.  Pr.  19 ;  Mills  v.  Dickson,  8  Rich. 
Law,487;  Mllnor  v.Mllnor,9N.J.Law,93; 
Hunter  v.  Stove  Co.,  SI  Minn.  611,18  N.  W. 
Rep.  646.  But  such  a  practice  is  liable  to 
encourage  the  Intermeddling  of  atrangers, 
and  is  BUb]ect  to  tbe  possible  danger  of 
affecting  the  rights  of  parties  not  before 
the  court,  and  therefore  to  be  indulged  in 
very  cautiously.  Moreover,  one  not  a 
party  to  the  action  is  not  entitled  aa  a 
matter  of  right  to  such  relief.  The  grant- 
ing of  it  is  a  matter  wholly  within  the 
sound  discretion  of  the  court.  There  Is 
DO  necessity  for  granting  such  relief,  fur 
a  judgment,  void  un  Its  face,  can  neither 
effect,  impair,  nor  create  rlghti,  and  is  al- 
ways and  every  wiiere  open  to  collateral 
attack.  In  this  case  tbe  appellants  in 
their  affidavits  upon  which  they  made 
their  motion  allege  various  facta  to  show 
that  they  have  succeeded  to  the  Interests 
of  the  deceased  dirfendaut,  Reimer,  in  the 
property  suld  on  this  alleged  void  judg- 
ment, all  of  wblcta  would  ha  veto  be  estab- 
lished by  evidence  extrinsic  to  the  record  in 
the  action.  It  also  appears  that  there  is 
now  pending  an  action  commenced  by 
them  against  Stanford  Newell  (who  has 
succeeded  to  the  title  of  the  purchaser  at 
the  execntiun  sale)  to  determine  his  ad- 
verse claim  to  this  property,  and  which 
Involves  tbe  very  issue  sought  to  be  deter- 
mined by  this  motion.  Undersneh  circum- 
stances, tbe  court  very  propert.v  refused  to 
try  these  questions  npon  ex  parte  afflda- 
-vlts,  and  relegated  the  app<dlants  to  their 
pending  action  against  Newell,  where  all 
these  matters  can  be  determined  upon  evi- 
dence rwularly  adduced,  upon  issues  tend- 
ered and  Joined  In  tbe  action  already  be- 
gun for  that  very  purpoae.  Order  af- 
firmed- 


Baroweli.  et  al.  v.  Mann  et  al. 
Gardner  v.  Leck  eit  al. 

(Supreme  Court  of  MinneeoUi.    June  8, 1891.) 

MEOai.NIO'S  LlKN  IjAW  —  CONSTJTUTIOXAL  LaW— 

Time  or  Taking  ErrscT— Fiuko  Statxmbnt.  ' 
1.  Tbe  lien  law*of  1889   (Laws  1889,  c.  200) 
Tield  coDstitutional. 

8.  Where  all  the  material  or  labor  for  a 
building  had  been  furnished  or  perfenned  before 
the  law  took  effect,  (October  1st,)  the  provisions 
of  theold  lawielating  to  lienstacements  applied, 
althoagh  sooh  statements  were  not  filed  until 
after  that  date;  but  where  part  of  the  material  or 
labor  was  furnished  or  performed  before,  and  part 
after,  October  1st,  tbe  provisions  of  the  new  law 
applied;  following  former  decisions. 

(Syllabtu  hv  the  Court.) 

Appeals  from  district  court,  Hennepin 
county;  You:«Q,  Judge. 

Roberta  A  Baxter,  lor  appellanta  Bard- 
well  et  al.  Georav  f/.  Tl'lijee,  for  appelant 
Gardner.    DuDlel  Fiah,  for  respondents. 
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Mitchell,  J.  These  actions,  -which  were 
argued  together,  wore  broagbt  to  enforce 
Hens  on  real  estate  tor  materials  tarnished 
for  the  construction  of  balldlngs  thereon. 
In  the  first  case  the  plaintiffs,  at  divers 
tiiAes  between  and  iccladini;  May  6  and 
September  12, 1889,  famished  the  material 
to  the  derendant  Mann,  contractor,  with 
Freeman,  the  owner  of  the  premlseH.  The, 
Hen  statement  was  filed  December  0, 1889. 
In  the  second  case  the  material  was  far- 
xtisbed  directly  to  defendant  Leek,  the 
owner  of  the  premises,  at  divers  dates  be- 
tween and  including  September  2,  1889, 
and  March  14, 189U.  Leek  executed  to  de- 
fendant Drezel  a  mortgage  on  the  prem- 
iHCS,  September  10,  1889.  Plaintiff  filed  fate 
Hen  statement  May  16, 1890.  In  both  cases 
the  "Hen  statements'  would  be  sufficient, 
under  the  Hen  law  of  1889,  (Laws  1889,  c. 
200.)  which  took  effect  October  Ist  of  that 
year,  but  are  clearly  and  confessedly  in  ■ 
Bufliclent  under  the  prior  law,  (Gen.  St. 
1878,  c.  90.)  It  would  seem  to  be  settled 
by  the  decisions  in  Nelson  v.  Sykes,  44 
Minn.  68,  46  N.  W.  Rep.  207,  and  TeH  v. 
Woodruff,  (Minn.)  47  N.  W.  Rep.  262,  that, 
where  the  labor  was  all  performed  or  the 
material  aH  furnished  before  the  act  of 
1SS9  took  effect,  the  provisions  of  the  old 
law  relating  to  Hen  statements  applied, 
although  the  statement  was  not  filed  on- 
tll  afterwards ;  but  that  where  part  of  the 
labor  or  material  was  performed  or  fur- 
nished before  the  new  law  took  effect,  and 
part  afterwards,  the  Hen  statement,  as  to 
the  whole,  should  conform  to  the  require- 
ments of  the  new  law,  at  least  where  they 
were  performed  and  furnished  under  an 
entire  contract  entered  into  while  the  old 
law  was  still  in  force,  and  consequently 
the  right  to  .file  a  Hen  claim  had  not  ac- 
crued when  the  new  law  took  effect.  We 
can  see  no  other  construction  that  can  be 
put  on  these  two  decisions,  and  without 
considering  whether  they  are  consistent 
with  each  other  in  principle,  or  whether 
all  that  Is  decided  by  or  said  in  them  Is 
correct,  they  must  now  be  adhered  to, 
having  become,  in  a  sense,  rules  of  proper- 
ty. If  the  material  In  the  second  case  was 
merely  furnished  from  time  to  time,  upon 
an  open  current  account,  and  not  upon 
a  single  entire  contracteutered  into  before 
October  1st,  (a  fact  which  does  not  clearly 
appear  from  the  complaint,)  a  lien  state- 
ment, in  accordance  with  the  new  law, 
would  be  good,  in  any  view  of  the  case, 
at  least  as  to  aH  Items  fnmished  subse- 
(|uently  to  October  let.  Although  wo 
ba%e  sometimes  spoken,  perhaps  without 
strict  accuracy,  of  the  filing  ol  the  Hen 
statement  as  creating  the  Hen.  yet  it  is 
merely  the  means  of  preserving  and  per- 
fecting It.  it  is  the  performance  of.  the 
work  or  tlie  furnishing  the  material  which, 
under  the  statute,  gives  the  right  to  a 
Hen:  and  the  provisions  of  the  law  as  to 
filing  the  statement  are  merely  remedial 
In  their  nature,  a  change  In  which  works 
no  alteration  in  the  owner's  contract,  and 
gives  no  right  to  a  lien  where  one  did  not 
exist  before,  but  merely  provides  a  some- 
what different  form  of  procedure  for  its 
preservation  and  enforcement.  This  be- 
ing merely  in  the  nature  of  a  change  of 
remedy,  it  is  entirely  competent  tor  the 
v.48M.w.no.lO— 71 


legislature  to  make  It  applicable  to  exist- 
ing contracts.  It  follows  that  In  the  first 
case  the  demurrer  to  the  complaint  was 
properly  sustained,  bat  that  In  the  second 
tlie  demurrer  should  have  been  overruled, 
unless  the  act  of  1889  Is,  as  respondent 
claims,  unconstitutional,  in  which  case  the 
old  statute  would  still  be  In  force.  This 
presents  the  main  question  in  the  case. 

Counsel  for  respondent  very  vigorously 
assaUs  the  validity  of  this  law  on  the 
ground  that,  under  it,  the  character,  quan- 
tity, or  value  of  the  labor  or  material 
which  may  be  charged  upon  the  property 
is  in  no  way  limited  by  the  contract  be- 
tween the  owner  and  the  original  c<m- 
tractor;  that  laborers,  material-men,  and 
subcontractors  are  not  required  to  pay 
any  attention  whatever  to  the  terms  of  the 
contract  with  the  owner;  that  their  Hens 
may,  in  the  aggregate,  far  exceed  the  con- 
tract price;  that  it  takes  out  of  the  own- 
er's hands  the  power  to  say  who  shall  be 
his  agents,  with  authority  to  charge  his 
property,  and  gives  that  authority  to  sub- 
contractors whom  he  has  never  employed, 
and  leaves  him  without  protection  against 
the  dishonesty.  Incompetency,  or  misfort- 
une of  his  immediate  coutractor,  who  is 
endowed,  under  the  law,  with  absolute 
authority  to  incumber  the  property  to 
any  one  who  contributes  any  labor  or 
material  to  Its  Improvement.  It  this  ar- 
gument was  addressed  to  the  legislature, 
some  of  it  would  have  considerable  force, 
for  It  may  well  be  doubted  whether  the 
interests  of  the  owner  are  as  fully  and 
fairly  protected  by  the  provisions  of  the 
act  as  they  equitably  ought  to  be.  But, 
In  our  opinion,  part  of  coansel's  criticisms 
of  the  law  are  based  upon  an  incorrect 
construction  of  its  provisions,  while  tlie 
remainder  might  with  equal  toree  have 
been  made  against  the  lien  law  of  1878, 
and  were  fully  covered  by  what  was  said 
in  Laird  v.  Moonan,  S2  Minn.  8.58,  20  N.  W. 
Rep.  8S4,  when  a  simHar  attack  was  made 
upon  that  law.  The  gist  of  the  argument 
against  the  validity  of  both  laws  was  and 
is  that  they  charge  property  with  liens  In 
favor  of  subcoutractora,  laborers,  and 
material-men  whom  the  owner  has  never 
employed,  and  with  whom  he  has  never 
contracted,  and  whose  liens  are  not  de- 
pendent upon  the  state  of  the  account  b^- 
tween  him  and  his  Immedlata  contractor, 
and  may.  In  the  aggregate,  far  exceed  the 
amount  of  the  contract  price  agreed  on. 
The  question  is  not  a  new  one,  but  has 
been  frequently  raised  and  met  In  the  case 
of  Hen  laws  of  various  states  which  con- 
tain the  same  general  features.  And  while 
the  policy  of  such  laws  has  been  often 
questioned,  yet,  so  far  us  we  have  discov- 
ered, the.v  have  always  been  upheld  as 
valid,  and  upon  the  same  ground  taken  Id 
Laird  v.  Moonan,  supra,  vis.,  that  while 
no  man  can  be  deprived  of  his  property 
without  his  consent,  and  while  the  basis 
of  the  right  to  a  lien  against  property  Is 
the  consent  of  the  owner,  yet  the  contract 
of  the  owner  with  the  contractor,  made 
under  and  snbject  to  the  provisions  of  an 
existing  Hen  law, is  evidence  of  the  author- 
ity of  the  latter  to  charge  the  property 
with  HabHItles  incurred  byhlniln  perform- 
ing his  contract,  and  operates,  by  vlrtoe 
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uf  the  atatufte.  aa- authority. to  him  to. do 
8({..  The  principle  waa  well  atated  by 
Shaw,  C.  a.,  iq  Dt^wthy  v.  Clapp,  13.  Cash. 
44Q,  asioUows:  "SuQb  a  contract,  by  force 
ot  the  exletlng  law  when  it  waa  made,  of 
which  the  owner  ia  preaumed.to  be  cogni- 
sant, grlvea  hia  irrevocable  power  to  hia 
coqtructor  to  charge  and  bind  his  eatate; 
and.  when  each  power  is  executed  by  the 
actual  making  of  auch  aubcontract.  it  la 
in  law  the  act  ot  the  owner,  hypothecating 
hia  own  estate  to  thn  extent  of  the  price 
of  anch  labor. "  The  act  of  1889  gives  the 
right  to  a  lien  to  those  who  furnish  mate- 
rial to,  or  perform  labor  for,  the  aubcon- 
tractor.  But  while  the  policy  of  auch  a 
law  may  be  more  subject  to  criticlam  than 
one  which  limits  the  power  to  charge  the 
property  to  the  original  contractor  direct- 
ly, yet  the  principle  opon  which  the  one  la 
upheld  is  equally  applicable  to  the  other. 
A  comparison  of  the  act  of  1878  with  that 
of  188V  will  show  that  the  two  are  not  es- 
sentially different  from  each  other  in  the 
particular  now  under  consideration,  and 
that  the  la  tter,  equally  with  the  former, 
bases  the  right  to  a  lien  upon  the  assent 
of  the  owner  as  evidenced  by  his  contract 
entered  into,  either  personally  or  through 
hia  ag:ept,  with  the  original  contractor. 
The  only  Important  difference  between  the 
two  acts  is  that  the  act  of  1888  does  not 
contain  the  provisions  found  In  section  8 
of  the  old  act,  by  which  the  owner,  might 
have  relieved  his  property  from  the  at- 
taching of  liens  by  requiring  his  contract- 
or to  give  a  bond  to  pay  all  clalmf  for 
work  and  material.  It  is  assumed  by 
counsel  for  respondent  that  in  Laird  v. 
Moonan,  snpra,  the  validity  of  the  old 
law  was  upheld  merely  because  of  this  pro- 
vision. It  is  true  that  some  stress  was 
laid  upon  that  feature  of  the  law,  and  it 
was  referred  to,  to  show  that  the  act 
would  not  work  Inequitably  or  harshly ; 
but  we  do  not  see  how  it  is  of  any  materi- 
ality, as  affecting  the  validity  of  the  stat- 
ute. If  the  provisions  uf  the  law  would 
otherwise  have  been  unconstitutional,  it 
is  difficult  to  see  bow  they  would  be  ren- 
dered valid  by  the  mere  fact  that  the  own- 
er could  relieve  himself  from  thnm  by  re- 
quiring bis  contractor  to  give  a  bond. 
The  foundation  principle  upon  which  such 
statutes  have  been  upheld  in  this  and 
other  Jurisdictions  is  the  consent  and  au 
thorlty  of  the  owner  to  charge  his  proper- 
ty, evidenced  by  his  own  contract,  made 
under  and  with  reference  to  the  provisions 
of  the  existing  Hen  law. 

There  Is  no  (cround  for  the  contention 
that,  under  the  act  of  1889,  subcontractors 
aud. material-men  are  not  required  to  p»y 
any  attention  to  the  terms  of  the  con- 
tract with  the  owner,  and  that  the  char- 
acter and  quantity  of  the  material  which 
may  he  charged  upon  the  property  Is  in 
no  w,ay  limited  or  controlled  by  that  con 
tract;  for  Instance,  that,  where  the  own 
er  contracts  for  the  construction  of  a 
wooden  dwelling-house.,  his  land  might 
be  charged  with  the  cost  of  constructing 
a  brick  stable.  Statutes  are  to  receive  a 
reasonable  construction.  What  the  law 
evidt^nMy  contemplates  is  to  give  a  llenfor 
labor  und  materia;!  furnished  for  the  con- 
struction, of .  tt^e  builaiui;  wjiich  <ihe  owner 


.has  contracted  for :  and  while  It  is  no 
.doubt  true  that  laborers  and  material- 
men are  not  limited  in  the  amount  of 
their  liens  to  the  contract  price  or  to  the 
amount  due  the  original  contractor,  yet, 
inasmuch  as  it  Jt  the  principal  contract 
with  the  owner  which  communicates  au- 
thority to  bind  his  property,  it  Is  not  un- 
reasonable to  require  subcontractors,  ma- 
terial-meu,  and  others  to  look  tx>  the 
terms  of  that  contract,  to  ascertain 
whether  it  is  such  as  to  Jnstify  them  in 
becoming  subcontractors,  or  in  furnishing 
material  under  It.  This  view  was  in  timated 
in  Laird  v.  Moonan,  where  it  is  remarked 
that  the  work  and  mnterlnl  "should  be 
reasonably  adapted  to  or  suitable  for  the 
character  of  the  building  or  Improvement 
contracted  for  by  the  owner."  It  may 
also  be  suKgested  that,  in  the  matter  of 
price  or  cost  of  labor  and  material,  the 
new  law  more  carefully  guards  the  inter- 
ests of  the  owner  than  did  the  old :  for  It 
contains,  in  express  terms,  a  provision, 
which  we  read  Into  the  old  law  by  impli- 
cation, that  when  the  labor  or  material 
is  furnished  by  any  one  other  than  the 
original  contractor  the  lien  should  not  ex- 
ceed the  actual  value  of  the  labor  or  mate- 
rial. 

It  is  also  argued  that  the  provisions  ot 
the  act  are  so  crude  and  imperfect  as  to 
be  incapable  of  being  carried  into  execu- 
tion. The  machinery  provided  for  carry- 
ing the  law  into  effect  is  perhaps  not  very 
complete,  and  difficulties  may  arise  under 
it  that  we  do  not  now  foresee;  but  coun- 
sel have  suggested  none  but  what  wi 
think  the  courts,  with  their  extensive  and 
somewhat  elastic  powers  in  matters  of 
practice  in  cases  of  an  equitable  nature, 
may  so  far  overcome  as  to  be  able  to  car- 
ry the  law  into  effect  according  to  the  leg- 
islative will.  In  the  case  ot  Bardwell  & 
Co.  V.  Mnun  et  al.  the  order  appealed  from 
is  affirmed,  and  in  the  case  ot  Gardner  v. 
Leek  et  al.  the  order  appealed  Irom  is  re- 
versed. 


RonssAiN  et  al.  v.  Patten  et  at. 

(Shtpreme  Court  of  Htnnesoto.    June  8, 1891.) 

AnvsBsx  Clumb  —  Kisht  to  Jubt  Thiu,  — Bvi- 
DSSOB—BOSA  Fids  PcBaEjiSBRa. 

1.  On  the  trial  of  this  action,  which  was 
brought  to  determine  adverse  olaiaas  to  real  prop- 
erty, and  to  cancel  and  set  aside,  with  the  leoord 
thereof,  certain  deeds  and  mortgages  relating  to 
the  same,  the  ylaintifls  were  not  entitled,  as  a 
matter  of  strict  right,  to  the  verdict  of  a  Jury 
upon  any  question  of  fact. 

3.  An  alleged  error  in  the  mllngs  of  the 
oourt  with  respeot  to  the  admissibility  ol  certain 
testimony  considered  and  disposed  of. 

8.  Whether,  as  against  an  unrecorded  deed 
of  said  property,  held  by  the  plaintlfts,  UM  de- 
fendants were  purchasers  of  tjie  same  in  good 
faith  aud  for  a  valuable  consideration,  was  one 
of  the  principal  issues  between  the  parties  upon 
the  trial.  Held.  (I)  that  the  harden  of  proof 
was  upon  the  defeudants  to  show  that  they  were 
such  purchasers;  and  (8)  tbat  it  was  onor  for  the 
oourt  to  order  judgment  against  the  plaintifEs 
without  finding  as  a  fact  that  the  defendants 
were  purchasers  in  good  faith,  and  tor  a  valua- 
ble consideration,  or  facf^  equivalent  to  aach  .a 
finding. 

(£i/it<idbua  bu  the  Court.) 
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Appeal  from  dlatrlct  conrt,  St.  Loals 
connty;  Steabns,  Judge. 

H.  S.  Lord  and  M.  B.  Webber,  lor  appel- 
lants. White,  Bfynulda  dt  Scbaitdt,  lur  re- 
Bpundents. 

CoLUKB.  J.  Ttala  was  an  appeal  from 
an  order  denying  plalntltta'  motion  to  set 
aside  the  findings  made  by  tbe  court,  and 
for  a  new  trial.  As  the  order  must  be  re- 
versed for  rensons  hereinafter  stated,  It  Is 
proper,  In  view  of  another  trial,  to  discuss 
very  briefly  appellants'  first  and  second 
assignments  of  ehror. 

1.  The  plaintiffs  were  not  entitled,  as  a 
matter  of  strict  right,  to  the  verdict  of  a 
Jury  upon  specific qaestionB  olfact.  Waiv- 
ing all  inquiry  as  to  tbe  pertinency  or  ma- 
teriality of  the  questions  proposed  by 
Ijlaintiffs,  It  was  within  tbe  sound  discre- 
tion of  tbe  trial  court  to  determine  wheth- 
er issues  of  fact  should  or  should  not  be 
submitted  to  a  Jury. 

2.  The  conrt  did  not  err  In  its  rulings  in 
respect  to  the  admissibility  of  the  pro- 
posed testimony  as  to  what  Inscriptions 
were  to  be  found  upon  several  of  tbe  tomb- 
stones In  the  grave-yard  on  tbe  tract  of 
land  in  dispute.  Granting  tbe  law  relative 
to  entering  upon,  setting  apart,  and  as- 
serting, an  exclnsire  right  to  a  plat  of  land 
as  a  family  burial-ground  to  be  exactly 
as  plaintiffs  claim.  It  Is  obvious  that,  had 
the  testimony  embraced  In  the  offer  been 
received,  it  would  have  simply  tended  to 
make  It  the  clearer  that  this  plat  was  not 
a  family  buriai-icround,  and  that  tbe 
Ronssalns  had  never  asserted  an  exclu- 
sive right  to  It  as  such,— a  fact  already 
eHtabllshed  by  the  plaintiffs'  testimony. 
Between  50  and  75  bodies  had  been  in- 
terred there,  11  being  those  of  members 
of  the  plaintiffs'  family.  According  to 
tbe  offer  there  appeared  upon  the  mon- 
uments and  tombstones  tbe  names  of 
eight  persons, — three  being  Roussaini> ; 
four  of  another  family,  tbe  Dtirfees,  and 
tbe  eigbth  of  still  another  family.  Such 
testimony  would,  if  of  any  Importance, 
Indicate  that  this  was  a  public,  and  not  a 
family,  burial-ground,  it  Is  undisputed 
that  Morrison  reconveyed  the  premises  in 
controversy  to  Francis  Roussaln,  Sr.,  In 
the  year  1872,  but  the  deed  was  not  placed 
upon  record  uutil  March  25,  1890,  a  tew 
(lays  prior  to  the  commencement  of  this 
action.  It  was  In  Roussain's  possession 
from  the  day  of  Its  delivery  to  him  in  1872 
until  hedted,  10  years  thereafter;  andfrom 
that  time  on  until  filed  tor  record  was  In 
the  keeplngof  some  member  of  his  family. 
Meantime,  In  tbe  year  1887,  Morrinon  con- 
veyed tbe  property  to  defendant  Johnson 
by  quitclaim  deed,  and  the  latter  sold  Hud 
by  warranty  deed  conveyed  the  same  to 
defendants  Newton  and  Patten.  These 
deeds  were  promptly  recorded.  The  later 
conveyances  to  defendants  DIckerroan, 
Muttison,  and  Emery  were  also  made  and 
placed  npon  record  before  Mtircb  26, 1890, 
and  therefore  anterior  to  tbe  recording  of 
tbe  old  deed  trom  Morrison  to  the  senior 
Roussaln.  As  this  conveyance  wasnoton 
record  when  Johnson  obtained  aquitclaim 
deed  from  Morrison,  nor  at  the  time  of  the 
subsequent  sales  end  conveyances,  it  is 
void  as  to  such  of  these  defendants  as  had 


purchased  in  good  tatth  and  foravaluable 
consideration,  (Qen.  St.  1878;  c.  40,  §21;) 
and  tbe  burden  of  proof  was  upon  the  de- 
fendants tu  show  that  they  were  such  pur- 
chasers. This  was  one  of  the  principal  is- 
sues upon  the  trial,  and  an  affirmative 
finding  on  It  was  absolutely  essential  In 
order  to  warrant  the  conclusion  of  law  in 
their  favor  and  against  the  plaintiffs. 
There  was  no  such  finding,  and  none 
which  could  be  treated  as  an  equivalent, 
and  a  new  trial  must  be  bad.  Order  re- 
versed. 


McNamara  v.  EfSTis  et  al. 
(Supreme  Court  of  Minneaota.  Jane  8, 1891.) 
Cbakgb  or  Vbkub  —  Eviobnob  or  Faktitebship. 
1.  Id  an  action  brought  a^inst  four  defend- 
ants in  the  county  wherein  one  resides.  It  is  not 
enror  for  the  court  to  deny  a  motion  for  change 
of  place  of  trial  to  a  ooonty  agreed  upon  by  Qveea 
of  the  defendants,  and  in  which  two  reside,  when 
the  plalntift  will  lose  the  benefit  of  a  term  of  the 
court  held  in  the  county  to  which  the  change  Is 
demanded,  and  where  said  defendants  have  neg- 
lected to  move  for  a  change  until  the  case  is  called 
for  trial. 

a.  A  declaration  of  one  person  that  another 
not  present  is  his  partner.  Is  not  competent  evi- 
dence, in  proof  of  partnership,  to  charge  the 
other,  although  proper  as  againai  the  party  mak- 
ing the  declaration. 
{Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Aitkin  and 
Itascii  counties;  HoLX.ANn,  Judge. 

/).  F.  Morn»n,  for  appellants.  Knappen 
&  Dalby,  for  respondent. 

Collins,  J.  This  was  on  action  brought 
to  recovertorservices  alleged  to  I'.ave  been 
performed  for  defendants  as  copartners. 
Defendant  Fraser  failed  to  answer.  De- 
fendants Eustls,  Neal,  and  Carr  answered 
separately,  each  denying  the  alleged  part- 
nership, and  the  performance  of  tbe  serv- 
ices mentioned  in  tbe  complaint,  but  a 
verdict  was  rendered  against  tbem  npon 
the  trial.  The  appeal  Is  from  an  order  de- 
nylnK  a  new  trial. 

1.  "The  district  court  did  not  err  when  re- 
fusing to  grant  the  motion  for  a  change  of 
place  of  trial  madeby  the  answering  defend- 
ants. As  Fraser  resided  in  Itasca  count}-, 
the  action  was  property  brought  in  the  dis- 
trict court  tor  Aitkin  and  Itasca  coun- 
ties, and  was  to  be  tried  there,  unless  the 
place  of  trial  could  be  changed  upon  the 
ground  that  Neal,  who  resided  in  Rice 
county,  and  Eustls  and  Carr,  who  resid- 
ed In  Henuepln,  all  of  whom  had  joined  in 
a  demand  tor  a  change  of  the  place  of 
trial  to  the  county  last  mentioned,  were 
entitled  to  such  change  by  reason  of  the 
proviso  attached  to  Uen.  St.  1878,  c.  66, 
S  49,  by  Oen.  Laws  Ex.  Seas.  1881,  c.  25, 
1 1.  This  need  not  be  determined,  for,  in 
any  event,  the  motion  came  too  late.  "The 
Joint  demand  for  change  of  place  of  trial 
was  served  August  5th ;  the  answers  on 
August  11th.  The  case  was  then  at  isaue, 
and  could  have  been  tried  at  a  general 
terra  of  the  district  court  for  Hennepin 
county,  commencing  September  9tb,  The 
defendants  made  no  effort  to  obtain  a 
change,  however,  until  the  case,  being  reg- 
ularly on  tbe  calendar  at  a  general  term 
held  In  Aitkin  county,  October  IStb,  was 


Digitized  by^OOQlC 


1124 


NORTHWESTERN  BEFOBTEB,yoL.  48. 


(Minn. 


called  for  trial.  In  view  of  rale  21  of  the 
diHtrict  conrt.  It  Ib  obvious  that  the  de^ 
tendants  were  not  entitled  to  the  chanRe 
ae  <i  matter  of  right,  they  bad  not  used  due 
dlllgrence  to  procure  the  aame.  See  Wal- 
dron  V.  City  of  St.  Paul.  83  Minn.  87,  2i  N. 
W.  Rep.  4. 

2.  Upon  the  trial  plaintiff  was  permit- 
ted, the  defendants  objecting,  to  testify  as 
to  a  declaration  said  to  have  been  made 
by  the  non-answering  defendant,  Fraser, 
when  neither  of  the  answering  defendants 
were  present,  to  the  effect  that  they  were 
in  partnership  with  him.  This  was  an 
error  which  of  itself  would  entitle  the  de- 
fendants to  a  new  trial.  A  declaration  of 
one  person  that  another,  not  present,  is 
his  partner,  is  not  competent  evidence.  In 
proof  of  partnership,  to  charge  the  other, 
although  proper  as  against  the  party 
making  the  declaration.  Sullivan  t. 
Murphy.  28  Minn.  6:  Bates,  Partn.  51161, 
and  cases  cited.  The  plaintiff  was  also 
allowed  to  show,  under  objection,  that 
Neal.  none  of  the  other  defendants  being 
present  at  the  time,  had  given  instructions 
to  an  employe  to  transact  business  there- 
after in  the  name  of  Eastis,  Neal  A  Co., 
the  Arm  name,  according  to  the  com- 
plaint; and,  further,  that  he  had  hired 
men  to  work  for  Eustls,  Neal  A  Co. ;  and, 
again,  that  upon  a  certain  occasion  he 
bad  stated  that  "we  are  doing  business 
as  Enstis,  Neal  &  Co. "  As  the  trial  was 
proceeding  Jointly  against  the  answering 
defendants,  Eustls,  Carr,  and  Neal,  the 
testimony  was  admissible  as  against  the 
latter.  It  would  not  tend,  however,  to 
indicate  that  Eustls  or  Carr  were  mem- 
bers of  the  supposed  firm,  and,  if  their 
counsel  feared  that  It  would  have  that 
effect  on  the  minds  of  the  jurors,  the  conrt 
should  have  been  requested  to  charge  to 
the  contrary. 

3.  In  view  of  a  new  trial.  It  may  be  well 
to  say  that,  although  the  matter  con- 
tained in  the  testimony  relative  to  an  as- 
signment by  the  plaintiff  to  one  Hoths- 
chlld  of  the  time-check  Issued  to  him  tor 
the  services  in  dispute,  by  the  Neal  A  Carr 
Lumber  Company,  a  corporation,  was 
not  pleaded  in  either  of  the  answers,  it  was 
admissible  in  evldenc  upon  the  same 
ground  that  the  order  given  by  plaintiff 
to  the  Hospital  Association  wcua  admis- 
sible, namely,  in  the  nature  of  an  admis- 
sion by  plaintiff  that  bis  services  were 
rendered  for  the  corporation,  and  not  for 
defendants,  as  copartners  or  otherwise. 

Order  reversed. 


MOKBILL  T.  LiTTLB   FALLS  MANUF'O  CO. 

et  al. 
(Supreme  Court  qf  Minnesota.    Jane  8, 1801.) 

COBFOBATIOMS — AOTIOM    BT  StOOKBOLDIB— RiOHT 

TO  Dbfsnd— Sbrvioi  or  Summons. 

1.  A  stooktaolder  in  a  oorporation  may  sue 
both  at  law  and  in  equity  in  his  own  name  in  be- 
half of  its  Interest  and  to  vindicate  a  wrong  done 
to  it,  when  it  cannot  or  will  not  do  so  in  lt«  cor- 
porate oapaoity;  and  under  lllce  circumstances  a 
stockholder  may  defend  in  his  own  name  an  ac- 
tion brought  against  a  corporation. 

S.  The  rules  by  wliiob  a  stockholder's  right 
to  defend  in  behalf  of  •  a  corporation  considwed 
and  applied  In  an  action  brought  by  a  plaintiff 
against  a  oorporation  of  which  he  claims  to  l>e 


the  president,  and  has  osnsed  the  snmmona  upon 
it  to  be  served  upon  himself  as  snoh  president 
and  tipon  another  parson  a«  its  saoretary,  and 
where,  after  the  corporation  is  in  default  for  want 
of  answer,  stocliholders,  also  made  defendants  in 
snch  action,  but  not  served  with  the  smnmoas 
until  long  after  the  corporation  has  defaulted, 
make  application  to  defend  in  its  behalf,  their 
proposea  answer  disclosing  a  meritorions  defense 
on  the  part  of  the  corporation,  and  also  alleging 
tiiat  the  plaintiil  Is  not  the  president,  and  that 
the  irarson  whom  he  has  recotnilzed  as  seomtaiy 
is  not  the  secretary,  of  the  oorporation. 

8.  In  the  consideration  of  such  an  application, 
and  as  against  the  plaintiff  at  least,  the  ooon 
most  treat  the  oorporation  as  having  been  duly 
served  with  the  sommons,  and  as  in  default  for 
want  of  answer,  through  tlie  inexousable  neglect 
of  its  officers. 

4.  When  an  application  by  the  stockfaolden 
to  answer  under  such  oironmstanoes,  or  to  amend 
an  answer  already  made,  has  been  passed  upon 
by  the  district  court,  the  merits  of  the  propceed 
defense,  and  the  right  of  the  stockholders  to  de- 
fend in  behalf  of  the  corporation,  have  been  de- 
termined, and  are  at  rest  The  same  qoeatioDS 
cannot  thereafter  be  litigated  in  a  motion  made 
by  plaintiff  for  Judgment  on  the  pleadings. 
(Syliabtu  by  the  Court.) 

Appeal  from  district  conrt,  Morrison 
county:  Baxter,  Judge. 

F.  W.  l^yon,  (J&mea  E.  Murkbum  and 
W.  F.  Bailey,  of  counsel.)  tor  appellants. 
Taylor,  Calboaa  &  Rbodea,  tor  respond- 
ent. 

Collins,  J.  This  action  was  brought  to 
determine  an  adverse  claim  to  real  prop- 
erty in  Morrison  county,  plaintlH  in  his 
complaint  alleging  himself  to  be  the  own 
erand  in  actual  possession  thereof.  He 
caused  personal  service  of  the  sura  uions  to 
be  made  upon  bimself  as  president  of  the 
defendant  corporation,  and  also  apon  one 
Townsend  as  Ita  secretary,  on  November 
19,  1888.  More  than  60  days  tha«after 
(January  80, 18S9)  personal  service  of  tbe 
summons  was  had  u]>on  defendants 
Roach,  Thompson,  and  Laura  B.  Herrick, 
and  on  the  same  day  service  was  duly 
made  on  defendant  Nathan  Herrick.  by 
leaving  a  copy  of  tbe  aummona  at  the 
house  of  his  usual  abode.  The  remaining 
defendants,  said  to  have  been  non-resi- 
dents, were  served  by  publication  of  the 
summons,  which  publication  cousmeoced 
February  1  and  terminated  March  Xi, 
18S9.  No  answer  was  interposed  by  either 
of  tbe  defendants  Roach,  Thompaon.  or 
tbe  Herrlcks;  nor  was  an  answer  made  iu 
behalf  of  the  corporation,  except  as  here- 
inafter stated,  and  long  after  it  wa«  In 
default,  if  properly  served, — that  la,  if  the 
service  upon  It,  before  mentioned,  was  up- 
on the  proper  persons  as  ita  officers.  For 
the  purposes  of  this  appeal  we  moat  as- 
sume Morrill  to  have  been  the  president 
and  Townsen<l  Its  secretary,  as  daimeJ 
by  the  plaintiff,  and  hence  that  the  period 
of  time  within  which  it  was  required  to 
answer  expired  long  before  service  was 
made,  personally,  or  by  publication,  upon 
the  remalnlilg  defendants.  A  few  days  be- 
fore the  time  expired  within  which  snch  de- 
fendants as  had  been  served  by  publica- 
tion could  answer,— the  exact  date  not 
appearing,— an  answer  was  filed  In  behaH 
of  the  corporation  and  defendants  Bullen 
and  Mayhew.  .Such  answer  simply  pat  in 
issue  tlie  plaintitr'a  allesed   title  to    the 


Digitized  by^OOQlC 


Mina.) 


MOBBILL  V.  LITTLE  FALLS  MAITUF'O  CO. 


1125 


property,  denying  that  be  bad  any  rigbtH 
or  Interest  therein.  The  answering  de- 
fendants failed  to  assert  title  In  tbein- 
Belves,  or  a  claim  to  the  pn>perty  ol  any 
description,  and  therefore  the  answer 
merely  amounted  to  a  disclaimer,  the 
Iilalntlfi  being  entitled  to  Judgment  on  the 
pleadings.  Perkins  v.  Morse,  30  Minn.  11, 
13  N.  W.  Hep.  911,  and  14  N.  W.  Rep.  879; 
Donohue  v.  Ladd,  31  Minn.  244, 17  N.  W. 
Bep.  881.  In  the  month  of  Augast,  1880, 
an  application  to  amend  this  answer, 
based  upon  certain  affldarits  and  the  pro- 
posed amended  answer,  was  denied  as  to 
the  defendant  corporation,  but  allowed  as 
to  the  defendants  Bullen  and  Maybew,  the 
proposed  amendment  to  stand  as  their 
answer.  From  this  order  no  appeal  was 
taken.  A  reply  was  duly  served,  and 
thereafter,  npou  plaintiff's  motion,  Jndg- 
inent  on  the  pleadings  was  ordered  in  his 
fiivor  as  against  the  defendants  last 
named.  The  appeal,  taken  by  the  defend- 
ant corporation  and  by  Bullen  and  May- 
hew,  is  from  a  judgment  entered  in  ac- 
cordance with  the  demand  for  relief  found 
in  the  complaint  against  all  of  the  defend- 
ants. 

As  we  view  the  cause  now  before  us,  the 
rights  of  defendants  Bnlien  and  Maybew, 
only,  are  proper  subjects  for  consideration, 
the  entire  controversy  being  made  to  de- 
pend upon  the  regularity  of  the  order 
grranting  plaintiff's  motion  for  judgment 
on  the  pleading:8,  which  then,  so  far  as  in- 
volved by  the  motion,  consisted  of  the 
complaint,  the  amended  answer  of  these 
two  defendants,  and  plaintiff's  reply. 
This  brings  us  to  a  brief  statement  of  the 
all^ations  in  the  answer.  The  answer- 
ing defendants a<liuitted  theincorporatlon 
of  defendant  company  In  the  year  1856, 
setting  forth  that  they  then  became,  and 
had  ever  since  remained,  shareholders, 
Bullen  owning  42  and  Mayhew  88  Rbares 
of  its  stock,  ol  the  par  value  of  f  100  per 
share.  Defendants  Roach  and  Nathan 
Herrlck  were  also  shareholders,  and  from 
the  year  1883  said  Bullen,  Maybew,  Roach, 
Nathan  Herrick,and  one  Babbitt  had  con- 
stifuted  the  board  of  directors;  and  that 
Bullen  was  the  president,  and  Mayhew 
the  secretary,  of  the  corporation,  both  of 
whom  bad  resided  in  the  state  of  Wiscon- 
sin for  more  than  20  years  last  past.  The 
answer  set  forth  a  series  of  transactions, 
including  the  making  and  recording  of  a 
number  of  quitclaim  deeds  by  persons 
who  pretended  to  be  the  president  and 
secretary  of  the  corporation,  pretending 
to  convey  in  its  behalf  and  to  one  Eustls 
the  property  in  controversy,  and  by  the 
latter  to  Thayer,  the  pretended  president, 
and  from  Thayer  to  this  plaintiff. through 
and  by  means  of  which  Thayer  and  plaln- 
ilff  had  conspired  and  attempted  to  cheat 
and  defraud  the  corporation  out  of  all  its 
property  except  its  franchise.  All  of  these 
«leeds  it  averred  were  made  without  con- 
sideration, and  in  furtliernnce  of  the  plan 
mentioned.  There  were  other  allegations 
in  the  answer  in  respect  to  the  time  when 
the  answering  defendants  first  learned  of 
the  manner  and  fraudulent  nature  of  these 
various  conveyances,  putting  It  as  within 
five  days  prior  to  the  date  of  the  amend- 
ed answer:  and  It  was  also  alleged  that 


plaintiff,  without  claim  of  right,  had  been 
and  was  pretending  to  act  and  to  be  the 
president  of  said  corporation,  and  that 
persons  selected  by  him  were  pretending  to 
be  and  to  act  as  a  board  of  directors  there- 
of, equally  without  right;  that  any  de- 
fense made  by  them  would  but  aid  and 
further  the  plaintiff's  alleged  fraudulent 
scheme,  the  defendants,  as  stockholders, 
having  no  redress,  and  being  without  op- 
portunity for  relief,  unless  permitted  to 
Interpose  the  proposed  amended  answer. 
The  relief  prayed  for  was,  In  substance, 
that  the  deeds  before  mentioned,  and  each 
of  the  same,  be  declared  null  and  void, 
and  that  the  title  to  said  real  property 
be  adjudged  and  decreed  to  be  in  the  de- 
fendant corporation.  It  will  be  observed 
that  neither  of  these  defendants  Bullen 
and  Mayhew  asserts  any  right,  title,  or  in- 
terest in  this  property,  except  snch  as  they 
may  have  as  the  owners  and  holders  of  80 
shares  In  the  aggregate  of  the  capital 
stock  of  the  corporation.  They  express- 
ly allege  the  corporation  to  be  the  owner 
In  fee,  and  it  Is  apparent  that  their  an- 
swer, to  be  available  for  any  purpose, 
must  be  made  available  in  behalf  of  the 
corporation.  Nor  do  they  claim  more 
than  this,  as  is  clearly  indicated  by  their 
demand  for  relief,  which,  if  obtained, 
would  be  wholly  in  the  interest  of  the  cor- 
poration. To  be  brief,  the  answer,  if  of 
value  or  service  to  anybody  when  amend- 
ed, inured  to  the  benefit  of  the  corpora- 
tion, and  not  to  the  benefit  of  those  who 
interposed  it,  save  as  stockholders.  As 
the  motion  for  judgment  on  the  pleadings 
admitted  all  of  the  allegations  found  in 
the  answer,  one  question  necessarily  pre- 
sented here  is  the  right  of  a  stockholder  to 
defend  an  action  against  a  corporation 
when  it  has  neglected  to  do  so,  or  when 
those  who  have  been  recognised  by  a  plain- 
tiff as  its  officers  when  serving  the  sum- 
mons omit  to  do  so,  or  when  they  are  in 
a  position  where  it  would  be  nseless  and 
absurd  to  ask  them  to  defend.  Another 
question  is  as  to  the  nature  and  character 
of  the  defense,  which  In  this  case  have 
been  very  fully  stated  when  setting  out 
the  contents  of  the  answer.  We  have 
presented  to  us,  therefore,  a  case  wherein 
the  plaintiff  has  made  a  corporation  one 
of  the  defendants,  of  which  corporation 
he  has,  according  to  the  answer,  wrong* 
fully  assumed  to  act  as  president,  and  has 
caused  the  summons  to  be  served  upon  it 
by  service  upon  himself  as  its  principal 
officer,  and  also  upon  the  person  whom 
he  recognises  as  It«  secretary,  bnt  who 
was  not  such  officer, if  the  answer  be  true. 
No  answer  was  made  by.dr  in  behalf  of 
the  corporation,  and  after  its  default  the 
plaintiff  caused  personal  service  of  the 
summons  to  be  made  upon  other  defend- 
ants, two  of  whom  the  answer  alleged 
were  members  of  the  board  of  directors, 
which  board  consisted  of  five  persons  as 
before  stated.  As  service  was  not  made 
on  either  of  these  persons  as  a  director  of 
the  corporation,  but  upon  each  as  an  indi- 
vidual, and  as  the  plaintiff  denies  that 
they  wwe  directors.  It  is  evident  that  for 
present  purposes  snch  service  cannot  be 
hold  as  affecting  the  corporation,  so  as 
to  put  it  In  default,  upon  their  failure  to 
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answer  for  it,  ae  has  been  saKRested  by 
plalntin'H  counsel.  The  plaintiff  cannot 
be  permitted  to  treat  tbe  defeudante  Roach 
and  Nathan  Herrlck  an  directors  when  It 
may  serve  his  purpose  to  do  so,  and  then, 
at  some  other  stage  nt  tbe  proceedlncs, 
deny  that  they  are  such  uSicers.  Later, 
when  the  defendants,  upon  whom  person- 
al service  had  been  made,  had  failed  to 
Hnswer  either  for  themselves  or  tor  the 
corporation,  service  was  made  apon  non- 
resident defendants  and  allegedstockhold- 
ers  by  publication.  Of  this  publication 
(no  copy  of  the  aammons  having  been 
mailed  to  them,  (or,  according  to  an  affi- 
davit made  and  filed  in  the  action,  the 
place  of  residence  of  each  was  unknown) 
tbe  defendan  ts  BuUen  and  Mayhew  were 
first  informed  but  a  very  few  days  prior  to 
the  expiration  of  the  period  of  time  within 
which  they  were  compelled  to  answer,  and 
forthwith  interposed  for  themselves  and 
for  the  corporation  the  defective  and  in- 
sufficient answer  before  alluded  to. 
Thereafter  an  application  was  made  to 
amend  this  answer,  and  denied  as  to  the 
corporation.  But  as  stockholders,  and 
not  as  bavlng  any  other  interest  In  tbe 
subject  of  the  litigation,  these  two  defend- 
ants were  permitted  to  file  the  amended 
answer,  by  means  of  which  they  seek  to' 
set  aside  a  deed  which,  upon  its  face,  pur- 
ports- to  be  the  deed  of  the  corporation, 
although  it  is  not  its  deed  according  to 
the  allegations,  but  Is  wholly  fraudulent 
and  void,  and  a  part  of  a  scheme, in  which 
the  plaintiff  is  said  to  have  participated, 
to  cheat  and  defraud  tbe  corporation  of  a 
valuable  portion  of  its  property.  Through 
this  answer  these  defendants  strive  to  pre- 
serve corporative  property,  and  to  prevent 
its  being  lost  to  the  corporation  by  means 
of  fraudulent  practices. 

We  do  not  understand  it  to  he  claimed 
by  plaintiff  (respondent)  that  this  an- 
swer fails  to  state  a  defense  to  tbe  cause 
of  action  set  forth  In  tbe  complaint,  or 
that  he  can  succeed  if  the  allegations 
found  therein  can  be  substantiated  on  the 
trial.  His  main  contention  is  that  de- 
fendants Boilen  and  Mayhew  have  no 
standing  in  court  as  stockholders,  because 
tbey  have  failed'  to  show  peculiar  reasons 
for  being  permitted  to  litigate  in  behalf 
of  the  corporation,  and  bare  not  brought 
themselves  within  the  rule  laid  down  in 
such  cases ;  citing  Hawes  v.  Oakland,  104 
U.  S.  450;  Huntington  v.  Palmer,  Id.  482; 
Dannmeyer  v.  Coleman,  11  Fed.  Rep.  97; 
Allen  v.  Wilson,  28  Fed.  Bep.  677.  and  oth- 
er cases  of  like  import.  In  tbe  case  first 
mentioned  it  was  said :  " But,  in  addition 
to  the  existence 'of  grievances  which  call 
for  this  kind  of  relief.  It  is  equally  impor. 
taut  that  before  tbe  shareholder  is  permit- 
ted in  his  own  name  to  institute  and  con- 
duct a  litigation  which  usually  belongs 
to  the  corporation,  he  should  show  to  the 
satisfaction  of  the  court  that  he  has  ex- 
hausted all  the  means  "within  his  reach  to 
obtain  within  the  corporation  itself  tbe 
redress  of  his  grievances,  or  action  in  con- 
formity to  his  wishes.  He  must  make  an 
earnest,  not  a  simulated,  effort  with  tbe 
managing  body  of  the  corporation  to  In- 
dace  remedial  action  on  their  part,  and 
this  must  be  made  apparent  to  the  court. 


If  time  permits  or  has  permitted,  be  must 
show.  If  he  falls  with  the  directors,  that 
he  has  made  an  honest  effort  to  obtain  ac- 
tion by  the  stockholders  as  a  body  in  tbe 
matter  of  which  he  complains;  and  he 
must  show  a  case,  if  this  is  not  done, 
where  it  could  not  be  done,  or  it  was  not 
reasonable  to  require  It. "  This  is,  more 
■Qiilly  stated,  the  elementary  doctrine  that 

TO  stockholder  may  sue  both  at  law  and 
in  equity  in  his  own  name,  in  behalf  of  tbtf 
company's  interest,  where  It  cannot  or 
will  not  do  so  In  its  corporate  capacity. 
And  under  like  circumstances  a  stockhold- 
er may  defend  in  bis  own  name  an  action 
brought  against  a  corporation.  4  Amer. 
&  Eng.  Enc.  Law,  -pp.  280,  282,  283,  and 
cases  cited.  The  defense  is  independent 
of  the  company  and  of  its  directors,  the 
stockholder  becoming  the  real  and  sub- 
stantial party  to  the  extent  of  his  own  In- 
tecBBts  and  those  who  may  join  him,  and 
against  whom  any  proceeding,  order,  or 
decree  of  tbe  court  In  the  cause  is  binding, 
and  may  be  enforced.  In  such  a  case  the 
court  will  permit  a  stockholder  to  become 

'  a  party  defendant  for  tbe  purpose  of  pro- 
tecting his  own  Interests  against  unfound- 

'  ed  or  Illegal  claims  against  the  corpora- 
tion, and  the  remedy  grows  out  of  the 
necessity  of  the  case,  tor  the  sake  of  Jus- 
tice, and  may  be  the  only  one  whereby  a 
flagrant  wrong  may  be  prevented.  Bron- 
Bon  y.  Railrbad  Co.,  2  Wall.  283.  Ordina- 
rily, of  coarse,  the  corporation  is  the  par- 
ty to  remedy  its  wrongs,  but  the  right  of 
the  stockholder  flo  to  do  In  the  event  of  a 
failure  on  the  part  of  the  corporation  was 
first  fully  admitted  in  this  country  in  18S5, 
(Dodge  v.  Woolsey,  18  How.  881 ;)  and  the 
rule  therein  announced,  by  which  this 
riglit  was  to  be  determined,  has  been,  as 
said  by  another,  repeated,  applied,  ex- 
plained, and  extended  bysubsequent  cases 
and  by  text-books,  until  a  system  of  Juris- 
prudence may  be  said  to  be  based  thereon. 
The  right  of  a  stockholder  to  take  means 
to  preserve  the  corporate  property,  to 
prevent  Its  loss  to  the  corporation,  or  the 
impairment  of  its  valoe,  was  distinctly 
recognised  in  Baldwin  v.  Canfleld,  26 
Minn.  48, 1  N.  W.  Rep.  261.  It  'proceeds 
upon  tbe  principle  that  whatever  is  or 
may  be  inimical  or  injurious  to  the  cor- 
poration is  or  may  be  an  Injury  to  the 
stockholder,  and  he  is  therefore  entitled  to 
equitable  relief.  Dodg^e  v.  Woolsey,  su- 
pra; Pond  v.  Railroad  Co.,  12  Blatchf.  280; 
Bayliss  v.  Railroad  Co..  8  BI88.194;  Rogers 
V.  Lafayette, etc.,  Works, 52  Ind.  296;  Mor. 
Priv.Corp-§§  270.271.  The  right  belngcon- 
ceded,  we  simply  have  to  do  with  Its 
proper  exercise,  to  apply  the  rule  on  which 
the  right  is  made  dependent,  and  by 
which  It  is  tu  be  determined.  Tbe  plain- 
tiff cannot  be  heard  to  say  iu  this  connec- 
tion (as  he  attempts  to  do  by  claiming 
that  Bullen  and  Mayhew  are  bound  by 
their  allegations  that  the  persons  served 
as  ofOcera  were  usurpers,  upon  whom  no 
legal  service  could  be  made)  that  the  cor- 
poration was  not  servetl  with  the  sum- 
mons when  a  copy  was  left  In  bis  hands 
as  its  chief  officer,  and  with  another  per- 
son as  its  secretary.  Therefore  tbecor^ 
poration  was  In  default  for  want  of  an- 
swer, and  through  the  neglect  of  those 
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peraona  who  were  or  pretended  to  he  Its 
officers,  for  more  than  six  montbs,  at  the 
time  the  atteutlon  of  BuIIen  and  Maybew 
was  called  to  the  proceedings. 

From  the  fact  that  the  plaintiff  had 
deemed  It  necessary  to  make  the  corpora- 
tion a  defendant  in  an  action  involving  the 
title  to  valuable  real  estate,  It  is  fair  to 
presume,  aguicst  him  at  least,  that  the 
adverse  claim  and  interest  thereto,  which, 
according  to  the  complaint,  it  asserted, was 
not  altogether  simulated  or  anfoonded. 
Good  faith,  then,  towards  the  stockhold- 
ers demanded  of  all  who  pretended  to  act 
for  the  corporation  an  honest  effort  to 
protect  its  rights,  and  u  failure  on  their 
part  might  Justify  equitable  interference. 
It  is  very  obvious,  in  this  instance,  that 
an  appeal  by  the  stockholders  Bullen  and 
Mayhew  to  these  acting  officers,  one  the 
plaintiff,  and  both  derelict  in  the  perform- 
ance of  a  duty,  would  have  been  useless, 
not  to  say  farcical.  Even  if  this  wus  not 
the  situation,  granting  the  corporation 
to  have  been  properly  summoned,  it  is 
difficult  to  see  upon  what  ground  the  cor- 
poration could  have  obtained  the  right 
to  interpose  its  defense  when  these  defend- 
ants were  first  advised  of  the  pendency  of 
the  action,  for  it  had  been  inexcusably  lu 
default  for  some  four  months.  Nor  would 
this  feature  of  the  casehave  been  improved 
it  these  answering  defendants  had  called 
upon  other  directors,  or  bad,  as  a  last  re- 
sort, asked  action  by  the  body  uf  the 
stockholders.  '  It  is  safe  to  say  that  in 
none  of  the  adjudicated  cases  has  any- 
thing unreasonable  in  this  respect  been  re- 
quired uf  sharcholdera  who  have  attempt- 
ed to  vindicate  the  neglected  rights  of  a 
corporation.  Here  the  time  witnin  which 
the  corporation  conld  answer  had  long 
since  expired,  and  it  was  in  default.  Oth- 
er persuns,  said  by  these  defendants  to 
have  been  directors  as  well  as  sharehold- 
ers, had  been  personally  served  within  tills 
state,  and  for  reasons  not  now  apparent 
had  not  answered.  These  defendants,  res- 
idents of  an  adjoining  state  tor  more  than 
20  years,  served  by  pablication  of  thesum- 
mons  only,  discovered  the  pendency  of  the 
action  a  few  days  before  the  time  within 
which  they  could  answer,  and,  evidently 
In  haste,  prepared  and  served  an  ineffect- 
ual answer  on  their  own  behalf  and  for  the 
jorpurulion.  Soon  afterwards,  upon  affi- 
davits, the  contents  of  which  need  not  be 
stated  bore,  and  a  proposed  amended  an- 
swer, in  which  was  a  meritorious  d^ense, 
they  applied  to  the  court  for  leave  to  file 
and  serve  the  pleading  last  mentioned  for 
the  corporation  as  well  as  themselves. 
The  court.  In  the  exercise  of  a  sound  dis- 
cretion, allowed  the  amendment  In  behalf 
of  the  stockholders,  but  refused  to  permit 
the  corporation  to  interpose  Its  defense, 
probably  because  it  had  in  no  manner  ex- 
cused or  attempted  to  excuse  its  default. 
We  are  unable  to  see  what  more  In  the 
way  of  an  effort  to  obtain  redress  of  their 
grievances  at  the  hands  of  the  corpora- 
tion could  have  been  demanded  of  these 
stockholders  betore  allowing  them  to  lltl- 
{Cate  for  it,  unless  we  apply  the  rule  laid 
down  in  cases  where  shareholders  have 
attempted  to  Institute  and  conduct  an  ac- 
tl6n  for  a  corporation  and  In  its  behalf,  or 


where  they  have  sought  to  answer  for  it, 
pending  the  period  of  time  within  which 
It  conld  of  right  answer  tor  itself.  Such 
was  not  the  cade  at  bar.  On  the  facts 
presented  by  It,  it  is  difficult  to  state  what 
further  should  be  required  of  defendants 
Bullen  and  Mayhew,  or  what  more  in 
th?  way  of  available  means  was  within 
their  reach  to  obtain,  within  the  corpora- 
tion Itself,  action  by  It  in  conformity  with 
their  wishes,  or  to  protect  tlieir  interests, 
or  what  effort  they  should  have  made  to 
induce  remedial  action  on  its  part,  at* cept- 
ing,  of  course,  plaintiff's  views  as  to  who 
were  the  officers  and  managers  of  the  cor- 
poration. Again,  and  in  conclusion,  we 
are  now  unable  to  see  why  the  atatna  of 
Bullen  and  Mayhew,  as  stockholders  hav- 
ing the  right  to  conduct  the  litigation  for 
the  corpoi'atlon,  was  not  disposed  of  and 
foreclosed  by  the  order  made  upon  their 
application  to  amend.  It  passed  upon  the 
merits  of  their  proposed  defense  as  found 
In  an  answer  which  was  really  that  of  the 
corporation.  A  determination  of  that 
application  in  favor  of  these  stockholders 
included  the  question  subsequently  pre- 
sented by  plaintiff's  motion  for  Judgment 
on  the  pleading!),  which  was  their  right 
to  defend  in' behalf  of  the  corporation.— 
their  right  to  A-lndicate  in  theirown  names 
a  grievous  wrong  alleged  to  have  been 
I)erpetrated  upon  it  by  persons  who  as- 
sumed to  act  as  its  officers,  and  who,  for 
the  purposes  of  thlH  case,  must  be  regard- 
ed as  such  ufflcers.  and  negligent  In  the 
performance  of  their  duty  to  protect  Its 
interests.    Judgment  reversed. 


BA.CON  T.  BROTBBRHOOD  of.  BAU.iROAI> 

Bbakbmbn. 

(SupiWM  Court  qf  iftrmeaota.    Jnne  8, 1S91.) 

UVTVAL  BsmiTT  iHSCBiyca  —  Riohts  o*  Bbjis- 

K<II*BT. 

Flaintur*  son  became  a  member  of  one  of 
the  subordinate  lodges  of  defendant  association, 
thereby  beooming  entitled  to  and  receiving  from 
dafenwtt  its  oertlflcate  or  policy  ot  insorance, 
in  whidi  bedeaignated  hXa  lodge  as  abenaficiary, 
in  case  of  his  decease.  The  lodge,  as  well  as 
defendant,  were  unincorporated  voluntary  asso- 
oiationB,  for  the  matnal  aid,  benefit,  and  insur- 
ance of  their  members.  Held,  upon  the  death  of 
the  assured  son,  that  the  father  oonld  not  be  per- 
mitted to  qaestion  the  legal  existence  of  the 
lodge,  or  Its  oapad^  to  take  ••  siuih  henefleiary. 
(/Si/tlobu*  by  the  Court) 

Appeal  from  district  court.  Crow  Wing 
county;  Hollanu,  Judge. 

W.  S.  McCIenaJian  and  Wnilnma,  Law- 
rence Jt  BABcrott,  tor  appellant,  it.  J. 
Daagbertjr  and  Wetberbjr,  Trae  <ft  Warner, 
for  respondent. 

Collins,  J.  The  defendant  brother- 
hood, a  voluntary  association,  organized 
and  maintained  for  the  mutual  aid,  bene- 
fit, and  insurance  of  its  members,  issued 
to  platntltTs  son,  Pliny,  naming  him  as 
William  liOwery,  which  name  he  had  as- 
sumed, its  certificate  or  policy,  of  date 
March  26, 1888,  by  the  terms  of  which  it 
agi-eed  and  promised  to  pay  Buch 
amount  of  Insurance  as  might  at  the 
time  of  his  death  be  Justly  due  and  owing, 
according  to  the  provisions  of  Its  consti- 
tution,—admittedly  f1 ,0001s  this  instanee, 
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—as  well  as  a  like  Bum  In  caae  of  bin  disa- 
bility. The  assured  died  on  the  10th  of 
March,  1889.  In  the  certificate  or  policy 
TvaB  a  sumewhat  obacure  paragraph  re- 
lating to  payment,  as  tollovra:  "The  said 
Bum  or  Buma  to  be  paid  aa  atipalated 
therein  to  and  for  the  aole  use  of  aucb  per- 
son or  peraona  to  whom  tbta  policy  Bhall 
be  made  asslKnable  by  said  asaured,  and 
If  aucb  person  or  peraoua  shall,  at  the 
death  of  such  assured,  be  not  livlni;,  then 
tu  the  nearest  heir  orbeirs."  There  was 
no  other  prorision  in  the  instrument, 
which  seems  to  hare  been  in  the  regular 
form  used  by  the  brotherhood,  in  reference 
to  the  person  to  whom  the  amount  was 
payable  in  case  of  the  deceaae  of  the  as- 
anred.  This  certificate  or  policy  was  in- 
doraed  upon  the  bacli :  "  Policy  of  William 
Lowery;  residence,  Oalveatonr  Texas; 
age,  37;  payable  to  Bayou  City  Lodge 
No.  l^"*;  relationship,  member ;  reeidence, 
Houston.  I  hereby  direct  the  payment  of 
the  within  policy  to  the  above-named  per- 
son. WiLUAM  LowBKT,  Signature  of  As- 
sured." That  part  of  the  indorsement 
which  directs  the  payment  of  the  amount 
of  the  policy  seems  to  have  been  printed, 
bat  no  question  was  properly  made  upon 
the  trial  as  to  the  genuineness  of  the  sig- 
nature appended  to  the  same.  It  must  be 
assumed,  and  there  seems  to  be  no  real 
controversy  over  it,  that  the  deceased  in 
his  life-time  designated  the  Bayou  City 
Lodge,  of  which  he  was  a  member,  as  his 
beneficiary,  and  made  the  amount  of  his 
policy  payable  to  it,  in  the  event  of  his  de- 
cease. It  is  not  for  us  to  inquire  Into  his 
reasons  for  so  doing,  and,  so  far  as  we  are 
advised,  there  was  nothing  in  the  articles 
of  association  of  defendant  brotherhood, 
or  of  its  by-laws,  or  in  the  statutes  of  the 
state  wherein  the  policy  was  issued, 
which  restricted  the  assured  in  bis  selec- 
tion. Upon  proper  proofs  of  the  death, 
ddendant  paid  the  amount  due,  lees  the 
sum  which  had  been  incurred  and  paid 
for  a  burial  casket,  etc.,  to  the  Bayou 
City  Lodge.  The  plaintiff,  fath.tr,  claims 
thatsneh  payment  was  improper,  and  has 
not  absolved  the  association  from  pay- 
ment to  him  as  the  heir  of  the  deceased ; 
and  this  action  was  brought  to  enforce 
collection  of  the  amount  of  the  policy. 
The  position  taken  by  plaintitt's  counsel 
is,  in  brief,  that  the  lodge  had  no  legal  ex- 
istence, no  capacity  to  take  from  the  asso- 
ciation, and  therefore  could  not  have  been 
legally  designated  by  the  assured  as  his 
beneficiary.  From  the  testimony  it  ap- 
pears that  the  members  of  local  associa- 
tion known  as  "lodges,"  the  Bayou  City 
Lodge  being  one,  composed  the  insurer, 
brotherhood  association.  These  lodges 
were  subordinate  to  the  association, 
and  answerable  to  it  in  many  matters. 
Assessments  for  the  payment  of  amounts 
due  upon  policies  were  made  by  the  prop- 
er officers  of  tbe  association,  or  "grand 
lodge,"  as  it  was  sometimes  called,  and 
notice  thereof  forwarded  to  an  officer  of 
each  of  the  subordinate  lodges,  known  as 
the  "  financier, "  who  thereupon  proceeded 
to  collect  from  tbe  Individual  memljers. 
and  to  remit  to  the  secretary  of  the 
brotherhood.  The  subordinate  lodges  al- 
so bad  representation  at  tbe  meetings  of 


tbe  association,  and  In  this  way  a  voice 
in  tbe  general  management  of  its  affairs. 
To  this  extent  tbe  lodges  were  a  part  of 
the  association  defendant.  In  other  mat- 
ters tboy  acted  without  reference  to  It.  or 
to  each  other,  except  in  so  tar  as  was  nec- 
essary, because  all  subordinate  lodges 
were  organised  under  the  provisions  and 
governed  by  a  common  charter.  Wblle 
it  was  true  that  they  were  created  for  tbe 
purpose  of  promoting  the  scheme  of  mut- 
ual aid,  benefit,  and  insurance,  they  were 
distinct  bodies,  acting  independently  of 
tbe  general  association  or  brotherhood, 
and  of  each  other,  except  as  above  stated. 
We  see  no  good  reason  wiiy  the  lodge  in 
question,  whether  declared  a  simple  asso- 
ciation of  individuals,  or  a  corporation  de 
facto,  could  not  be  designated  by  tbe  as- 
sured as  his  beneficiary.  He  had  become 
a  mpmt)er  of  a  subordinate  lodge,  organ- 
ised and  conducted  for  the  benefit  of  those 
who  Joined  it.  As  such  member  he  had 
receivedacertificate  or  policy  of  insurance, 
of  no  value  except  when  countersigned,  aa 
it  had  been,  by  Its  oflScers;  he  had  accepted 
and  participated  in  benefits  conferred  up- 
on those  only  who  held  a  membership, 
and  by  reason  of  aucb  membership;  and, 
when  called  upon  to  designate  a  party  to 
whom  the  amount  of  bis  policy  should  l>e 

ftaid  In  case  of  his  death,  had  named  the 
odge.  Tbe  assured,  under  such  circum- 
stances, could  not  have  questioned  the 
capacity  of  such  body  to  take  under  bis 
designation,  and  it  follows  that  one  who 
claims  under  him  cannot.  Judgment  re- 
versed. 


Allsn  v.  DtJLCTH  Qas  ft  Watbr  Co. 

(Supreme  Court  of  Minnesota.    Jane  8,  18B1.) 
Crrr  Urdinahoes— Watsb-K^tu. 

1.  That  part  of  an  ordlnanoe  of  a  mnnioipal 
corporation  wherein  was  fixed  themazlmomratei 
or  clisrgrea  to  be  made  to  the  oonsamers  of  water 
famished  by  a  corporation  organized  for  that  pur- 
pose, oonstraed. 

3.  In  the  schedule  of  rates  or  charges  a  cer- 
tala  maxinratn  tariff  was  fixed  for  a  "residence 
oooapled  by  one  family  for  domeetio  porposes, 
one  to  five  rooms, "  and  also  tbe  tariff  for  each 
additional  room.  The  tariff  A>r  a  "bath,  with 
heating  apparatus,  private,"  for  "water-closets," 
and  for  "water-basms,"  was  also  specified.  Hot- 
water  heaters,  used  for  warming;  the  hoose,  wers 
not  mentioned,  but  it  was  provided  that  special 
rates  should  be  made  for  supplies  not  ennmo^ 
ated.  Held,  that  the  iarilf  Jzed  for  private  res- 
idences did  not  include  or  warrant  the  ose  of 
water  for  a  bath-tub,  for  closets,  for  baaina,  or 
for  a  beater  in  plaintiU's  private  residenocL 
(SullabuB  bv  the  Court.) 

Appeal  from  municipal  court  of  Duluth; 
MouRia,  Judge. 

a.  D.  Allen,  tor  appellant.  Draper,  i7«- 
ria  A  BoHlater,  for  respondent. 

Collins,  J.  Under  the  ordinance  by 
which  the  rights  of  these  parties  are  to  be 
determined,  the  maximum  tariff  or  charge 
for  water  furnished  by  defendant  com- 
pany to  consumers  was  fixed  and  specified 
as  to  some  70  different  uses  or  purposes, 
but  tor  supplies  not  enumerated  in  the 
schedule  special  rates  were  to  govern. 
Among  the  items  or  purposes  particularly 
mentioned,  and  tor  whicta  annual  rates 
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were  ao  fixed,  were  the  foilowlng:  "ResU 
dence,  occupied  by  one  family,  (or  domes- 
tic purposes,  one  to  five  rooms,  f 9.00 ;  resi- 
dance,  each  additional  room,  f  1.00;  bath, 
with  bentlns  apparatus,  private,  fS.OO; 
water-cloBots,  seU-closlDg,  fS.OO,  fO.OO; 
water-basins,  $4.00. "  The  plain  tifi's  resi- 
dence contained  elKht  rooms,  and  was  fit- 
ted tip  with  two  sinks,  with  stationary 
wash-tubs,  and  with  the  usual  number  ol 
pipes  and  faucets.  All  of  the  rooms  and 
halls  were  heated  by  means  of  a.  circula- 
tion of  hot  water  through  pipes  and  radi- 
ators. There  were  two  self-closioii;  water- 
closets  and  two  water-basins.  Thedefend- 
ant  demanded  and  compelled  the  plaintiff 
to  pay  at  the  rate  of  940  per  annum,  item- 
ized thus:  Residence,  $12:  bath,  fS;  tor 
each  water-closet,  f5;  for  each  basin,  f4; 
and  for  the  heating  apparatus,  a  hot-water 
beater,  f5.  These  charges  were  sustained 
by  the  court  below  as  permissible  under 
the  ordinance,  except  us  to  the  charge  for 
the  beater,  which  was  reduced  to  f  1.18  per 
year.  The  only  question  Is,  what  sum  per 
annum  is  the  defendant  entitled  to  collect 
for  the  use  of  water  in  plaintiff's  eight- 
roomed  residence,  fitted  up,  as  It  Is,  with 
water-closets,  water-basins,  bath,  and 
bot-water  heater?  The  plalntlO  contends 
that  the  entire  charge  is  covered  by  that 
part  of  the  schedule  which  specifies  the 
rate  for  residences,  while  the  defendant 
company  insists  that  it  is  entitled  to  the 
amounts  fixed  as  the  tariff  for  closets,  ba- 
sins, and  baths  in  addition,  and,  as  a 
beater  isnot  specifically  mentioned,  to  rea- 
sonable compensation  for  the  use  of  water 
In  it.  We  do  not  think  there  should  be  a 
great  amount  of  dlscuasion  over  the  prop- 
er construction  of  this  schedule  of  rates, 
as  set  forth  in  the  ordinance.  The  inten- 
tion of  the  parties— the  municipal  authori- 
ties on  the  one  side  and  the  defendant 
company  on  the  other— Is  to  be  gathered 
from  a  consideration  of  the  whole,  each 
part  being  so  construed  with  the  others 
that  all  of  them  may,  if  possible,  bare 
effect.  It  must  be  taken  for  granted  that 
rates  were  fixed  with  reference  to  the 
amount  of  water  which  it  was  supposed 
would  be  consume«i,  a  greater  charge  be- 
ing made  for  an  eight  than  for  a  fl  ve  roomed 
residence;  much  more  for  a  tenement,  or 
boarding,  than  for  a  private  bouse.  It  is 
also  fair  to  presume  that  if  the  occupant 
of  a  private  house  chose  to  fit  It  up  with 
articles  which  but  a  few  years  since  were 
real  luxuries,  now  denominatod  "modern 
conveniences, "  thereby  greatly  Increasing 
the  consumption  of  water.  It  was  the  in- 
tention to  compel  him  to  pay  somewhat 
more  than  bis  neighbor  who  went  with- 
out. Graduated  tariBs  ought  to  be  ex- 
pected, fixed  upon  the  principle  that  he 
who  uses  the  most  water  must  pay  the 
greatest  sum  for  such  use.  Rates  were 
specified  for  stores,  shops,  offices,  banks, 
and  every  variety  of  building  or  establish- 
ment, as  they  were  for  private  residences, 
and  in  which  various  appendages  are  as 
useful  and  convenient  as  tliey  are  in  plain- 
tiff's  dwelling.  It  he  is  right  In  his  conten- 
tion that  sufficient  water  for  tbelr  con- 
Kumptlon  was  Included  In  the  tariff  speci- 
fied for  a  residence,  we  fall  to  see  why  the 
some  line  of  argument  will  not  apply  to 


cloaets,  basins,  bath-tubs,  and  boaters 
used  in  every  variety  of  building  mentioned 
in  the  ordinance.  If  this  were  so,  the  de- 
fendant would  have  considerable  difficulty 
in  determining  wbat  was  meant  when  a 
rate  was  mentioned  for  either  of  those 
articles.  Again,  If  the  plaintiff's  Inter- 
pretation of  the  schedule  be  correct,  he 
would  have  the  use  of  water  for  the  ordi- 
nary domestic  purposes,  culinary,  drink- 
ing, cleaning,  washing,  and  the  like,  for 
an  annual  rate  of  fl2,  and  in  addition 
thereto  be  warranted  in  consuming  it 
for  a  bath,  for  closets,  for  basins,  and  for 
a  beater,  the  tariff  to  other  persons  and 
at  other  places  being  $24.18  per  year  for 
the  same  purposes.  It  would  follow  also 
that  its  use  In  the  house  would  not  be  lim- 
ited to  the  number  of  those  appendages 
which  he  now  has.  Additional  bath-tubs, 
closets,  and  basins  might  be  put  in.  For 
illustration,  a  basin,  a  bath,  and  a  closet 
for  every  sleeping  apartment,  and  possi- 
bly for  some  other  rooms,  might  not  be 
regarded  as  extravagant,  and,  if  put  in, 
the  consumption  of  water  would  be  dou- 
bled or  trebled  In  all  probability.  Other 
conveniences,  not  uncommon  in  the  mod- 
em d  welling,  and  provided  for  in  the  tariff 
sheet,  might  be  added,  all  of  which  would, 
in  plaintiff's  estimation,  be  within  the  rate 
fixed  for  a  prlvnte  residence.  Such  a  con- 
struction of  the  ordinance  would  lead  to 
absurd  results,  and  cannot  be  tolerated. 
Fairly  construing  it,  the  intention  is  easily 
perceived,  and  was  that  adopted  by  the 
court  below.    Order  affirmed. 


Watson  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 

(Suvreme  Court  of  Minnesota.   June  11, 1891. ) 

Donation  or  Land  to  Railway  —  Common-Law 
Dedication  —  Rbfobkation  or  Dbbu  —  Uhai. 
Aghbcksht  to  Cohvbt  IiAnd  —  SimotUMsr — 
Damagss. 

1.  On  the  town  plat  of  the  town  of  Wells  wb<i 
left,  undivided  into  lots,  a  strip  of  land  on  wbich 
were  tbe  words,  "Reserved  for  right  of  way,  line 
of  B.  U.  R.  R.  **  Beldj  that  this  was  not,  under 
Oen.  St.  18T8,  c.  39,  I  o,  a  donation  of  the  land  to 
the  railroad  compMiy.  FollowlnKCommissloners 
V.  Dayton,  17  Minn.  960,  (Oil.  287.) 

8.  A  oommon-law  dedication  of  land  oannot 
be  made  to  a  railroad  oompany  for  public  use  for 
railroad  purposes. 

8.  A  deed  conveying  real  estate  cannot  be  re- 
formed in  an  action  to  which  the  owners  are  not 
parties. 

4.  An  oral  agreement  to  oonvey  real  estate, 
where  acts  of  part  perlormanoe  are  not  done  pur- 
suant to  and  relying  upon  it,  will  not  prevent  a 
recovery  of  the  real  estate  by  the  owner. 

6.  A  finding  that  there  was  no  evidenoe  as  to 
a  particular  issne  is  a  flndine  against  the  party 
liaving  the  affirmative  of  the  issue. 

6.  An  owner  upon  whose  land  a  railroad  com- 
pany has,  withoat  making  compensation  or  ac- 

?ulring  the  right  in  any  other  way,  constructed 
ts  railroad,  and  whether  it  did  so  with  or  with- 
out his  aoquiescenoe,  and  whether  It  did  so  be- 
fore or  after  the  passage  of  Oen.  St  1878,  c.  84, 
(  88,  may  bring  ejectment  to  recover  the  land. 

7.  Defendant  entered  upon  land  by  license  of 
the  owner,  which  was  revoked  by  his  death,  but 
defendant  still  retained  the  possession.  Held, 
proper  to  allow  as  damage*  the  mesne  profits 
m>m  the  time  of  tbe  deatli. 

(SyUohu*  bv  the  Court.) 

Appeal  from  district   court,  Faribault 
county;  Severance,  Judge. 
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Andrew  C.  Dana,  for  appellant.  Eni>r  A 
Haw,  for  respondent. 

OiLFU.LAN,  C.  J.  There  are  two  princi- 
pal qnestions  in  the  case — First.  Was 
there  a  Btatutov.v  donation  or  grant  of 
the  land  in  controversy  to  the  defendant 
by  Clark  W.  Thompson,  by  means  of  the 
plat  of  the  town  of  Wells?  Second.  May 
a  railroad  corporation  acquire  an  ease- 
ment In  lands  by  a  common-law  dedica- 
tion uf  it  to  public  use  for  railroad  pur- 
poses? For,  if  the  second  question  be  an- 
swered in  the  affirmative,  there  can  be  no 
doubt  of  the  defendant's  title,  as  the  facts 
found  an  safflcient  to  establish  a  dedica- 
tion. The  first  of  these  questions  is  really 
covered  by  the  decision  in  Commissioners 
v.  Dayton,  17  Minn.  260,  (Gil.  287.)  The 
statutes  (Gen.  St.  1878,  c.  29,  §  5)  provides 
that,"  when  the  plat  is  madcont, certified, 
acknowledged,  and  recorded  as  required 
by  this  chapter,  every  donation  or  grant 
to  the  public,  or  any  individual,  religions 
society,  or  to  any  corporation  or  body 
politic,  marked  or  noted  as  such  on  said 
plat,  shall  be  deemed,  in  law  and  equity, 
a  sufllclent  conveyance  to  vest  the  fee-sim- 
ple of  all  such  parcels  of  land  a»  therein  ex- 
pressed,"  etc.  Snch  a  donation  or  grant 
mnst  be  evidenced  wholly  by  the  plat. 
It  cannot  rest  partly  upon  the  plat  and 
partly  in  parol,  any  more  than  can  a  con- 
veyance by  deed.  The  latent  to  donate 
or  grant  must  appear  from  the  plat  itself. 
In  the  case  referred  to,  there  was,  upon 
the  plat  of  the  town  of  Minneapolis,  a 
block  not  divided  into  lots,  on  and  across 
which  were  placed  the  words  "County 
Block."  The  court  held  the  intent  to  do- 
nate to  the  county  not  to  be  snflJclently 
Indicated,  and  said  of  those  words :  "  They 
might  furnish  ground  for  a  conjecture  that 
the  proprietors  had  either  given  or  grant- 
ed the  block  to  Hennepin  county,  or  that 
thoy  had  reserved  It  with  the  design  of 
giving  it  to  the  county  at  some  future 
time.  But  there  must  be  more  than  a 
ground  tor  any  conjecture,  even  if  It  were 
not  in  the  alternative.  The  donation  or 
tfrant  must  be  marked  or  noted  asadona- 
tion  or  grant.  Tberemust  be  some  mark- 
ing or  note  upon  the  plat,  clearly  express- 
ing. In  some  way,  that  a  designated  piece 
ot  land  Is  given  or  granted  to  a  desig- 
nated owner  or  grantee. "  So  in  this  case 
the  words  marked  on  the  strip  of  which 
the  land  In  controversy  Is  a  part.  "Re- 
served for  right  ot  way,  line  of  S.  M.  R. 
B.."  might  furnish  ground  for  conjecture 
that  the  owner  had  given,  or  intended  in 
the  future  to  give,  the  strip  to  the  railroad 
company;  but  they  do  not  clearly  ejipress 
that  the  land  is  thereby  and  then  donated 
or  granted  to  the  company.  If  we  are 
to  suppose  that  the  owner  used  words  In 
their  legal  sense,  then  the  word  "re- 
served" would  express  an  intent  on  the 
part  of  the  owner  to  hold  the  land  to  him- 
self, rather  than,  at  preHeut,  to  part  with 
it.  If  he  intended  to  withhold  the  land,  it 
is  immaterial,  so  tar  as  a  statutory  dona- 
tion or  grant  is  concerned,  what  purpose 
he  Intended  eventually  to  make  of  It.  It 
is  remarkable  that  there  are  so  few  decis- 
ions touching  in  any  way  the  capacity  ot 
a  railroad  company  to  receive  a  common- 


law  dedication  of  land  for  the  purpose  of 
a  railway.  The  appellant  refers  us  to  I 
Ror.  R.  R.  p.  322,  where  the  author  assumes 
that  such  dedicaiion  may  be  made. and  to 
Daniels  v.  Railway  Co.,S5  Iowa,  180;  Rail- 
road Co.  V.  Sutor,  11  Amer.  &  Eng.  R.  C'as. 
.506;  and  Morgan  ▼.  Railway  Co.,  96  D.  S. 
716, — in  which  the  same  thing  seems  to 
have  been  assumed,  though  in  none  of 
them  is  there  anything  to  indicate  that 
the  question  was  raised.  In  Todd  v.  Rail- 
road Co.,  19  Ohio  St.  514,  referred  to  by  Hie 
respondent,  the  court  held  directly  that  a 
railroad  compauy  cannot  acquire  title  to 
land  by  dedication. 

The  appellant  argues  that,  whenever  the 
right  of  eminent  domain  may  be  exercised 
to  appropriate  private  property  to  pub- 
lic use,  the  property,  or  an  easement  in  It, 
may  pass  by  common-law  dedication; 
and  therefore,  as  lands  for  the  use  of  a 
railroad  company  may  be  appropriated 
under  the  right  of  eminent  domain,  such  a 
dedication  may  be  made  to  a  railroad 
company.  It  is  not  true,  however,  that  a 
public  use,  which  will  justify' taking  pri- 
vate property  under  the  right  of  eminent 
domain,  will  In  all  cases  sustain  a  dedica- 
tion to  public  use.  Private  property 
may,  under  the  right  of  eminent  domain, 
be  appropriated  for  mill-dams.  (Miller  r. 
Troost,  14  Minn.  865,  Oil.  282:)  for  the 
maintenance  and  operation  ot  booms  on 
rivers  navigablefor  logs,  (Cotton  v.  Boom 
Co.,  22  Minn.  872;)  for  constructing  water- 
works for  a  particular  town,  (fnhabit- 
ants  of  Wayland  v.  Middlesex,  4  Gray, 
500;)  for  a  district  school,  (Williams  v. 
School-Dlst.,  3.1  Vt.  271 ;  Board  v.  Uack- 
mann,  48  Mo.  ^3;)  and  undoubtedly  for 
many  such  purposes,  as  for  fireengrlne 
houses  in  cities  and  towns.  But  it  would 
be  extending  the  doctrine  of  dedication 
beyond  anything  yet  suggested  in  the 
booka  to  hold  that  the  title  or  right  to 
the  property  or  easement  could  thereby 
pass  to  and  vest  in  the  owner  of  the  dam 
or  mill,  the  boom  company, the  town  con- 
structing the  water-works  or  engine- 
house,  or  school-district  erecting  the 
school-house.  The  rule  that  a  right  in  the 
public  to  use  the  land  of  an  individual 
may  be  vested  by  dedication,  by  acts  In 
pais,  when  such  a  right  can  vest  in  an  in- 
dividual only  by  grant.  Is  anomalous, 
and  grows  out  of  the  necessity  of  the  case. 
and  has  been  accounted  tor  on  the  ground 
that  there  is  uo  grantee  in  esse  capable  of 
taking.  The  origin  of  the  doctrine  of  ded- 
ication has  sometimes  been  ascribed  to 
Lade  y.  Shepherd,  2  Strange,  1004,  decided 
about  150  years  ago.  That  Is  the  earliest 
case  in  which  we  find  the  word  "dedica- 
tion "  used,  and  in  which  some  ot  the  req- 
uisites of  a  dedication  are  sugcested. 
But,  though  It  has  been  greatly  developed 
and  modified  since  that  time,  to  meet  tne 
altered  conditions  of  public  needs, the  doc- 
trine had  its  roots  In  the  common  law  for 
centuries  before  that  case.  The  public 
right,  bowBver,  was  not  described  as  held 
by  dedication,  but  by  custom.  As  to  the 
rights  ot  the  public,  some  requtslteH  ot  a 
good  custom  are  not  retained  In  the  law 
of  dedication,  most  notably  that  in  rela- 
tion to  the  time  or  duration  ot  the  public 
udes.    Other  are,  a  custom  to  take  a  prof- 
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It  out  of  the  land  of  -  another  to  ase  It  for 
purpoaes  of  profit  was  not  good.  Gate- 
ward'a  Caae,  6  Coke.  60 :  Grlmstead  v.  Mar- 
lowe. 4  Term.  R.  717;  Mellor  ▼.  JSpatemaa, 
1  Saund.  SS41;  Blewett  y.  Tregonnlng,  8 
Adol.  &  £.  554;  Waters  v.  Ldlley,  4  Pick. 
145;  Pearaall  t.  Post,  ao  Wend.  Ill,  23 
Wend.  426;  Llttlefleld  r.  Maxwtdl,  81  Me. 
134.  All  that  could  be  claimed  was  an 
eaaement ;  aa,  a  right  of  way.  The  claim 
of  right  to  take  a  profit  from  the  soil  of 
another  had  to  be  aapported  by  grant  or 
by  preacriptlon,  which  eappoaes  a  grant; 
and  as  the  pobllc,  aa  sach,  could  not  take 
a  grant,  of  conrae  tt  could  not  bare  each 
a  right.  We  have  not  been  referred  to  any 
caae,  nor  been  able  to  find  any,  wblch  de- 
cides that  the  law  of  dedication  is  not 
snbject  to  this  restriction,  or  which  holds 
that  a  dedication  may  be  made  to  take  a 
profit  ont  of  the  land,  or  to  use  It  for  pur- 
poses of  profit.  The  case  of  Pearsall  y. 
Post,  especially,  in  the  court  of  errorH, 
goes  over  the  whole  doctrine,  and  denies 
that  sncb  a  right  can  be  claimed  by  dedi- 
cation. Most  of  the  land  throughout  the 
country,  appropriated  under  the  right  of 
eminent  domain,  is  taken  and  employed 
In  the  public  use,  through  the  agency  of 
buBineM  corporations.  They  are  author- 
ised to  employ  the  land  taken,  not  only 
for  the  public  benefit.  In  the  public  use,  but 
for  carrying  on  the  businesa*  they  are  au- 
thorised to  transact,  not  only  to  serve 
the  public,  but  to  serve  their  own  private 
interests,— to  make  for  themselyes  a  profit 
ont  of  the  use  of  the  land  taken.  Where 
land  Is  to  be  employed  in  the  public  nse, 
by  a  buBlnesB  corporation  or  an  ludlvidn- 
al,  there  la  no  reason,  founded  on  necessi- 
ty, for  the  doctrine  of  dedication ;  because 
there  is,  in  such  case,  a  grantee  la  ease 
capable  of  taking  a  grant. 

Private  property  cannot  be  acquired  by 
dtidication.  It  is  argued  that  a  railway 
company  is  a  public  or  guaai  public  corpo- 
ration; that  Its  purpoaes  and  duties  are 
public;  that  its  use  of  land,  held  and  used 
by  it  for  the  purpose  of  Its  railroad,  is  a 
public  use;  and  that  lands  dedicated  for 
thatpurpose  are  dedicated  to  the  public  for 
public  use.  From  the  argumonts  used  it 
might  be  inferred  that  the  title  of  such  a 
company  to  the  lands  held  by  It  Is  merely 
nominal,  held  by  an  agent  for  its  princl- 
pal.no  rights  or  Interests  of  Its  own  being 
involved.  Fortunately  for  such  corpora- 
tions, and  for  the  public  also,  this  Is  not 
the  view  the  courts  take  of  the  relation 
between  the  corporation  and  the  proper- 
ty held  by  it.  The  lands  acqulrad  by  the 
corporation,  for  the  purposes  of  its  enter- 
prise, are,  so  far  as  the  right  of  property  is 
concerned,  private  property.  If  pur- 
chased, the  corporation  pays  for  them ;  if 
taken  in  the  exercise  of  the  right  of  emi- 
nent domain,  it  pays  the  compensation. 
It  is  true  they  are  charged  with  a  public 
duty,  which  the  corporation,  in  coniddera- 
tion  of  the  rights  and  powers  conferred  on 
it  by  the  state,  assumes  to  perform,  and 
which  the  state  can  compel  it  to  perform. 
Bnt  its  rights  In  the  lands  as  its  own 
property  am  secure  and  luviolable.  State 
V.  Railway  Co.,  86  Minn.  402,  SI  N.  W.  Rep. 
366l  The  corporation,  for  Its  own  profit 
and   advantage,   accepts   the    franchises 


oBerbd  by  the  state,  and  assumes  to  iter- 
form  the  functions  and  duties  required  by 
the  state,  not  with  property  furnished  it 
by  the  state,  but  with  its  own  property. 
The  ownership  of  the  property  is  private, 
though  the  use  required  to  be  made  of  it  is 
public.  The  private  ownership  prevents 
the  acquisition  of  it  by  dedication. 

There  are  several  minor  questions  made 
by  appellant:  First.  The  deed  of  Clark  W. 
Thompson,  which  was  intended  to,  bat 
through  mistake  and  Inadvertence  did 
not,  convey  to  defendant  the  land  in  con- 
troversy, ought  to  be  reformed.  There  is 
this  sut&cient  reason  why  it  cannot  be  in 
this  action:  The  necessary  parties  are 
not  before  the  court.  The  owners  of  the 
land,  the  heirs  or  devisees  of  Thompson, 
are  not  parties.  Sf<coad.  The  agreement 
by  Thompson  to  grant  a  right  of  way  to 
the  corporation  cannot,  after  a  location 
of  the  railroad  pursuant  to  it,  be  regarded 
as  a  mere  license  revocable  by  the  licensor. 
The  findings  ol  fact  do  not  come  up  to  the 
requirements  of  this  proposition ;  for  the 
finding  as  to  the  agreement  is  not  that 
Thompson  would  convey  the  land  in  con- 
troversy, nor  that  be  would  convey  the 
strip  130  feet  w  ide,  of  which  such  land  is  a 
part,  nor  any  specified  width,  but  that 
he  would  convey  a  strip  suflScient  for  the 
right  of  way  of  the  railroad  and  its 
strnctures  and  appliances.  Hedid convey 
a  strip  100  feet  wide;  and  there  is  no  find- 
ing that  the  company  located  its  line  pur- 
suant to  the  agreement.  The  finding  is: 
"  But  it  does  not  appear  from  the  evidence 
that  the  Southern  Minnesota  Railroad 
Company  constructed  its  railroad  on  the 
premises  in  question  because  of  or  relying 
on  such  promise. "  This  is  a  very  com- 
mon, though  not  a  commendable,  mode 
of  stating  a  finding  against  an  allegation 
of  fact.  Such  a  finding  must  be  talien  as 
a  finding  against  the  party  having  the 
afilrmntive  of  the  issue  to  which  It  refers. 
It  is  claimed  by  appellant  that,  when  an 
owner  of  land  has  consented  to  the  occu- 
pation thereof  by  a  railroad  with  its 
tracks  and  appliances,  he  cannot  after- 
wards maintain  ejectment  for  the  land, 
especially  where,  as  in  this  case,  the  entry 
and  possession  antedate,  (chapter  9!^, 
Laws  1875,  Gen.  St.c.  84,  §33;)  witere  the 
corporation  has  not  acquired  the  fee  of  or 
an  easement  in  the  land,  a  right  to  retain 
possession  of  it,  either  by  grant  from  the 
owner,  or  Ip  the  manner  prescribed  by  its 
charter  or  the  statute.  Where  the  owner 
has  not,  in  some  legal  way,  lost  his  right 
to  the  possession,  he  is,  of  course,  entitled 
to  some  remedy.  As  against  a  private  in- 
diridual,  entering,  merely,  by  license,  and 
withholding  the  possession,  the  obvious 
remedy  would  be  by  ejectment.  It  is 
difScnlt  to  see  why,  even  in  the  absence  of 
a  statute  on  the  subject,  he  should  be  de- 
prived of  that  remedy,  because  the  one  In 
possession  without  right  is  a  railroad  cor- 
poration, unless,  because  of  the  public  in- 
terest requiring  that  the  line  of  railroad 
shall  be  continued,  and  not  broken  by  the 
owner  of  a  piece  of  land  ejecting  the  com- 
pany, public  policy  required  the  remedy  by 
ejectment  to  be  denied.  Without  consid- 
ering whether  the  decisions  denying  the 
remedy  on  that  proposition  are  sound,  it 
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is  enough  to  say  tbat  tbe  legrislatare  to 
tbe  guardian  of  the  public  in  teres  to,  and 
tbat  It  manifestly  considered  the  public 
interest  sufficiently  provided  for.  by  al- 
io vring  a  railroad  company  sued  In  eject- 
ment fur  land,  across  which  It  has  con- 
structed Its  road,  to  turn  the  action  into 
a  proceeding  to  acquire,  under  the  right 
of  eminent  domain,  the  land  or  an  ease- 
ment therein.  Oen.  St.  1878,  c.  84,  §{  88-88, 
inclusive.  We  think  that  statute  applica- 
ble whether  the  railroad  company  went 
into  possession  before  or  after  Its  passage, 
and  by  its  terms  it  permits  tbe  action 
whether  tbe  company  toolc  possession 
with  or  without  the  owner's  acquiescence, 
provided  It  has  not  made  compensation 
therefor.  The  exemption  from  tbe  remedy 
by  ejectment,  if  sucb  exemption  existed, 
was  not  a  rested  right  in  tbe  corporation. 
It  was  not  because  of  any  property  right 
in  It.  but  because  of  what  was  supposed 
to  be  tbe  public  Interest;  and  when  tbe 
legrislature,  as  It  did,  by  tbe  act  referred 
to,  determine  that  tbe  public  Interest  no 
longer  requires  tbe  exemption  to  exist.  It 
ceases.  •  The  act  applied  to  all  future  ac- 
tions. Tbe  allowance  as  damages  of  the 
mesne  profits,  from  the  revocation  by  tbe 
death  of  Thompson  of  his  license  to  the 
company  to  enter  upon  and  posncos  tbe 
land,  was  correct.  There  are  no  facts 
found  making  it  appear  that  after  bis 
death  the  license  was  renewed  or  contin- 
ued by  bis  representatives.  Judgment  af- 
firmed. 

MiNNKAFOLIS    MiLL  CO.  V.  MlNNKAPOLIS   ft 

ST.  L.  Ht.  Co. 
{Supreme  Court  <ff  Minneiota.   June  11, 1891.) 

CoMKOK-LaW  DBDIOATION — RtORTS  O*  RUL'^l.T. 

A  railroad  corporation  cannot  tain  title  to 
lands  through  a  oommon-law  dedieatioa  to  pabllo 
use.    Folio trlOE  Wataon  v.  Railway  Ca.  48  K. 
W.  Rep.  1129,  (deoided  at  this  term.) 
Ol/Uabus  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Lochren,  Judge. 

Fltuineiy  A  Cooke,  {Jacisoa  <ft  Atwuter, 
of  counsel,) for  appellant.  Alberts.  Clarke 
and  W.  F.  Booth,  for  respondent. 

Gii.fili.a'n.  C.  J.  Sn  tar  as  the  defend- 
ant relies  for  a  defense  upon  dedication  of 
the  real  estate  to  public  use,  and  the  right 
of  plaintiff  to  bring  ejectment,  the  ques- 
tions are  disposed  of  by  tbe  opinion  In 
Watson  V.  Railway  Co.,  48  N.  W.  Rep.  1129, 
(Just  filed.)    Order  reversed. 


Bird  st  al.  v.  NoBQtnsT  et  al. 

(Supreme  Court  of  mnnesota.   June  11, 1891.) 

ATTLCBUMjn — Sbbtioi  on  Nok-Rmidbkt— Pub- 

UCATIOH  or  SUMMORS. 

In  an  action  before  a  Justioe,  oonunenoed 
by  attachment  duly  levied  on  propnty  of  the  de- 
fendant, he  being  a  non-resident  of  tlM  state,  and 
not  found  therein,  thesnnunons  was  ordered  to  be 
served  by  publication,  bnt  the  return-day  was 
less  than  six  days  after  the  expiration  of  the  pe- 
riod of  publioation,  and  on  that  day  the  JusUoe 
entered  Judgment  for  the  plaintilt,  the  denndant 
not  appearing,  field,  the  Jadgment  was  with- 
out Jansdictioo,  and  void,  and  a  sale  upon  ez»- 
cation  ander  it  passed  no  title. 
(iSyUobus  by  the  Court.) 


Appeal  from  district  eoart,  Ottsr  Tail 
county;  Baxtbr,  Judge. 

H.  F.  Woodnrd,  for  appellants.  (3app 
Jt  Hoapt,  for  respondents. 

OiLru,LAM,  C.  J.  The  plalntiBs  claim 
title  to  tbe  personal  property,  to  recover 
possession  of  which  the  action  is  broogbt, 
through  a  sale  to  them  under  anexecotion 
issued  by  a  justice  of  the  peace.  The  Judg- 
ment on  which  It  issued  was  rendered  as 
follows:  Tbe  action  was  oonimeneetl  by 
attachment  duly  levied  on  the  property, 
but  tbe  defendant  was  aot  penunaliy 
summoned.  He  being  a  non-resident  of 
tbe  state,  and  not  foond,  the  Justice  or^ 
dered  service  of  tbe  summons  by  publica- 
tion, and  it  was  published :  but  tbe  re- 
turn-day was  less  than  six  days  after  the 
expiration  of  the  period  for  publication. 
On  that  day,  the  defendant  not  appearing, 
tbe  Jnstlce  rendered  the  Judgment  against 
falm.  It  la  elementary  tbat  to  pass  the 
title  to  property  by  sale  oa  execution,  the 
writ  must  have  Issued  on  a  valid  Judg- 
ment. The  Judgment  in  this  instance  was 
void,  because  the  Justice  had  no  jnrisdio. 
tion  to  render  it.  There  was  no  personal 
service  of  the  summons,  and  no  service  by 
publication,  sucb  as  tbe  statute  prescribes. 
That  requires  a  publication  for  three 
weeks,  that  period  to  expire  at  least  six 
days  before  the  return-day.  Oen.  St.  1878, 
c.  66,  S  102.  This  publication  was  not  such 
that  tbe  requisite  time  elapsed  between 
tbe  expiration  of  the  three  weeks  and  the 
return-day.  Theappellantcialms  that  the 
levy  of  the  attachment  gave  tbe  justice 
Jnrfndlction,  so  far  as  the  property  was 
coDcemed.  Aeeordlng  to  the  statute  (sec- 
tion 108)  tbe  levy  of  the  attachment  and 
making  the  order  for  publication  gives  tbe 
Justice  Jurisdiction  provisionally  for  cer- 
tain purposes,  bnt  not  for  the  purpose  of 
trial  or  judgment.    Order  affirmed. 


Harrison  v.  KsLLOoe  et  al. 
(Supreme  Court  oj  KteTiesoto.   June  U,  189L) 
Ihsolvskot  —  DtsinssAi,  or  Pbtition  —  Right  or 
Appbai.  —  SnrnauiNor  or  Assioxkbbt  —  Dis- 

OHABOB. 

1.  hi  insolvency  proceedings,  an  order  dls- 
miwing  a  petitioD  vj  a  creditor,  under  section  10 
of  the  uiaolveat  law  as  amended  by  Iaws  1889,  o. 
SO,  i  7,  if  made  for  informality  or  iiregularity,  is 
not  appealable;  but,  if  made  on  tbe  merits,  ft  is 
appealable,  though  it  give  the  creditor  leave  to 
file  another  petltton. 

t.  The  charges  in  such  petition  maybe  made 
in  the  general  terms  of  the  statute,  (except  the 
charge  of  false  swearing,)  as  fCund  ui  said  seo- 
tien  10  as  amended. 

'8.  An  assignment  under  the  insolvent  law 
mast  assign  all  the  insolvent's  unexempt  prop- 
erty, wherever  situated,  and  his  right  to  a  dis- 
charge depends  oa  his  havlDg  bona  nde  subjected 
all  of  it  to  the  proceeding,  so  tbat  It  may  be  ap- 
propriated, so  far  as  it  will  go,  to  payment  of  his 
debits.  The  doing  by  him,  in  this  state  or  elae- 
wlMce,  of  any  of  the  acta  mentioned  in  aaid  «eo- 
tion  as  amended,  whether  the  pcopecty  is  aitoated 
in  this  state  or  alsewheie^  will  defeat  his  right 
to  a  discharge. 
(SyUobiw  btu  the  Court.) 

Appeal  from  district  eoort,  Hennepin 
connty;  Todno,  Judge. 

HayneSk  Cbaae,  and  Fleteber,  Roekwood 
A  Dawaoa,  {Randall  S  MerrUI,  of  conn- 
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■el,)  for  appellanta.    D.  A.8eeoinbe,toT  n- 
■pondent. 

GiLFiLiJiN,  C.  J.  Harrison  made  an 
aBsignment  of  all  his  property  under  the 
Insolvent  law  to  McMuUan,  who  accepted 
the  trnst.  Charles  P.  KelloKg  &,  Co.,  cred- 
itors, who  had  proved  their  claim,  filed 
a  petition  nnder  section  lOof  the  insolvent 
law,  as  amended  by  chapter  80,  {7,  Laws 
1889,  asking  an  order  that  the  Insolvent 
remain  within  the  Jurisdiction  of  the 
coort,  and  requiring  him  to  appear  before 
the  coort,  and  prodnce  and  exhibit  all 
books  of  account,  records,  and  papers  re- 
lating to  bis  business,  and  submit  himself 
and  said  books  to  a  full  examination  hy 
tbe  petitioners,  as  to  all  his  basiuess 
affairs,  so  far  as  the  same  affect  the  regu- 
larity, validity,  or  good  faith  of  said  as- 
signment, and  that,  should  the  showing 
Justify  It,  an  order  be  made  directing  a 
distribution  among  tbe  creditors  without 
their  filing  releases.  An  order  to  show 
cause  was  Issued  and  served.  On  motion 
of  the  Inbolvent.  the  court  dismissed  tbe 
petition,  for  tbe  reason  that  tbe  same 
was  not  Bufllclent  In  law  to  require  said 
insolvent  to  answer  the  same,  but  with- 
out prejudice  to  the  petitioners  to  make 
another  petition  for  the  same  relief.  The 
creditors  api>eal. 

It  1b  objected  that  the  order  Is  not  ap- 
pealable, because  not  final.  Had  the  dis- 
missal been  for  Informality  In  tbe  petition 
or  for  Irregularity,  It  would  not  have  been 
final ;  for  In  that  event,  nnder  tbe  permis- 
sion to  file  another  petition,  the  court 
would  have  reserved  Its  adjudication  up- 
on the  rights  of  the  parties,  as  presented 
by  tbe  facts  stated,  until  a  petition  in 
which  the  informality  or  Irregularity 
should  be  corrected  shonld  be  filed.  But 
the  decision  being  on  tbe  suflScleney  In  law 
of  tbe  petition ,-^n  the  sufficiency  of  the 
tacts  stated  to  en  title  the  creditor  to  relief, 
—it  was  an  adjudication  on  the  merits, 
and  amounted  to  a  denial  of  the  leave  to 
participate  In  the  distribution  without 
filing  a  release.  When  such  leave  is  aaked, 
and  granted  or  refused,  the  order  Is  final ; 
It  finally  disposes  of  the  right  claimed,  so 
that  It  does  not  come  np  again  for  adju- 
dication. The  final  Judgment  In  the  pro- 
ceeding which  closes  and  terminates  It 
does  not  pass  on  the  right  to  dividends 
'Without  releases.  As  a  final  order  affect- 
ing a  substantial  right  In  a  special  pro- 
ceeding, the  order  is  appealable,  under 
Oen.  St.  1878,  c.  86.  S  8,  anbd.  6. 

We  have,  then,  to  consider  the  sufflclen- 
cy  of  the  petition.  The  main  objection  to 
It  Is  that,  instead  of  stating  specific  acts, 
facts,  and  circumstances,  the  statements 
are  In  general  terms  following  the  terms 
of  tbe  statute.  This  Is  a  specimen  of  the 
statements:  "That  said  E.  Harrison  has 
conirealed,  and  still  does  conceal  and  keep, 
a  large  amount  of  bis  unexempt  property, 
and  all  evidence  thereof,  from  bis  said  as- 
signee, with  intent  to  delay  and  defrand 
his  creditors. "  In  ReGazett,  85  Minn.  fS2, 
29  N.  W.  Kep.  347,  a  similar  petition,  mak- 
ing tbe  charges  in  the  general  terms  in  the 
statute,  was  held  sufficient.  The  statute 
then  In  force  provided  for  citing  tbe  in- 
solvent, "  when  any  creditor    *    *    *    al- 


leges by  complaint  •  •  •  that  such  in- 
solvent has,"  etc.  Laws  1881,  :.  148,  §  10. 
From  this  the  court  held  that  the  statute 
did  not  indicate  that  thecomplalntshould 
be  more  specific  than  the  general  terms  of 
the  statute.  Laws  1889,  c.  30,  §  7,  amended 
section  10  of  the  act  of  1881,  so  that  it 
reads :  "  When  any  creditor  •  •  • 
shall  petition  to  the  court  or  Judge, 
•  •  •  setting  forth  that  such  debtor 
baa,"  etc.  The  respondent  insists  that 
this  change  in  the  phraseology  indicates 
an  intention  to  change  the  rule  as  laid 
down  In  the  case  cited,  and  to  require  a 
more  specific  statement.  A  provision  for 
tbe  examination  of  the  bankrupt,  on  ap- 
plication of  the  assignee  or  a  creditor, 
was  contained  In  the  federal  bankrupt 
law  of  1867 ;  and  It  seems  that,  under  that 
law,  tbe  petition  was  not  required  to  spec- 
ify the  particular  matter  to  which  the  ex- 
amination was  to  be  directed.  Bump, 
Bankr.  192;  In  re  Lanier,  2  N.  B.  R.  154. 
There  Is  reason  tor  requiring  that  a  debt- 
or, who  asks  to  be  discharged  from  debts 
without  paying  them  in  full,  shall  maice  a 
clean,  honest  showing;  and  for  facilitat- 
ing, rather  than  restricting  or  obstructing, 
thecredltors'  opportunity  to  call  upon  him 
torsuch  showing.  It  Is  easy  to  conceive  a 
case  where  a  creditor  might  have  evidence 
sufficient  to  enable  hlra  to  cbarge  that  the 
insolvent  has  concealed  property  from  the 
assignee,  removed  property  or  connived 
at  Its  removal,  or  disposed  of  property, 
or  destroyed  or  falsified  account-books, 
without  being  able  to  specify  In  detail  the 
particular  property  or  books,  or  the  dates 
or  particular  circumstances  thereof.  It 
would  certainly  embarrass,  and  oftentimes 
defeat,  the  creditor  it  specification  of  tbe 
particular  circnm stances  of  each  cbarge 
were  required  of  bim.  The  petition  does 
not  operate  as  proof,  as  does  an  afildavit 
for  an  attachment;  does  not  for  any  pur- 
pose establish  any  fact.  It  can  bardly  be 
said  to  stand  as  a  pleading,  in  tbe  sense 
that  tbe  rules  of  pleading  are  to  bo  ap- 
plied to  It.  The  proceeding  is  to  be  tried 
summarily,  and,  though  the  section  does 
not  expressly  say  so,  we  do  not  doubt  It 
contemplates  an  examination  of  the  In- 
solvent, If  desired  by  the  creditor.  It  is 
snrely  a  wholesome  rule  that  gives  this 
right  to  a  creditor  that  enables  him  to 
call  for  a  full  disclosure  by  the  insolvent. 
The  purpose  of  the  petition  is  to  show 
that  there  is  reason  to  call  for  such  dis- 
closure. 

In  view  of  these  considerations,  the 
change  in  the  phraseology  made  by  the 
amendment  is  not  enough  to  satisfy  lis 
that  it  was  intended  to  change  the  rule. 
There  may  be  a  difference  in  meaning  be- 
tween tbe  word  "alleges,"  in  the  original 
section,  and  the  words  "setting  forth,"  in 
the  amended  section.  But,  whatever  the 
difference  may  be,  It  Is  too  slight  to  Indi- 
cate an  Intent  to  change  tbe  rule  on  so  Im- 
portant a  matter,  as  what  the  creditor 
must  Htatein  orderto  beallowed  to  search 
tbe  conscience  of  the  insolvent.  Manifest- 
ly, the  main,  if  not  the  only,  purpose  of 
the  amendment  was  to  add  several 
grounds  for  denying  the  insolvent  a  re- 
lease. It  Is  not  necessary  to  conclude,  as 
it  might  have  been  had  tbe   only  change 
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been  In  the  pbraseology  we  have  cited,  or 
bad.  It  been  clear  that  one  of  the  parpoaes 
ot  the  amendment  waa  to  make  the 
change,  that  the  words  "aettlng  fortb" 
were  used  otherwlne  than  as  synonymoas 
with  " alleges ;"  and  It  is  of  some  signifi- 
cance that  in  the  amendment  the  charge 
of  false  swearing  must  specify  the  materi- 
al fact,  while  In  respect  to  no  othercharge 
Is  It  expressly  required  that  any  tact  or 
circumstance  of  detail  shall  be  specified. 
We  conclude,  therefore,  that  the  rule  re- 
mains as  before  the  amendment. 

Another  question,  not  necessarily  pre- 
sented by  the  petition,  was  argued  so  ful- 
ly that,  as  It  will  undoubtedly  arlHe  on 
the  bearing  of  the  petition,  we  will  decide 
It.  The  petition  alleged  that  the  Insolv- 
ent was  conducting  a  bnslnesMin  the  state 
of  New  York,  and  had  at  the  time  o(  his 
assignment  a  large  amount  of  unexempt 
property  there.  The  question  made  is, 
will  preferences  given,  or  concealment,  re- 
moval, or  disposal  of  prpperty,  each  as, 
under  naid  section  10  as  amended,  will 
Justify  the  conrt  In  withholding  a  firil  dis- 
charge from  the  insolvent,  be  ground  for 
withholding  such  discharge,  where  the 
acta  are  done  out  of  this  state,  and  with 
respect  to  property  out  of  it?  It  is  not 
whether  the  law  of  this  state,  of  Its  own 
force,  can  affect  the  atatus  of  property  lu 
another  state,  as  bypassing  the  title  to 
it,  or  affecting  Hens  acquired  under  the 
laws  of  ench  state,  nor  ot  the  power  of 
the  assignee  or  receiver  to  take  the  prop- 
erty in  another  state  by  virtue  ot  the  as- 
signment or  mppolntroent  as  receiver; 
but  it  is,  does  our  law  Intend  that  the 
Insolvent  shall  have  a  discharge  of  his 
debts  here,  without  paying  them,  except 
on  condition  of  appropriating  ail  his  un- 
exempt property  that  can  be  appropriat- 
ed to  payment  of  such  debts?  If  that  Is 
Its  Intent,  It  discriminates  against  domes- 
tic creditors.  It  is  easy  to  suppose  a  case 
where  the  bulk  ot  the  Insolvent's  proper- 
ty might  be  in  another  state,  and  only 
an  Insignificant  part  of  it  in  this  state. 
In  such  a  case  it  would  be  hard  on  the  do- 
mextic  creditor  todeny  him  recourse  to  the 
property  here,  except  on  condition  of  re- 
leasing his  claim,  thns  cutting  him  off 
from  recourse  in  another  state  to  the 
property  there.  The  questiou  has  never 
been  before  this  coort.  In  Re  Howes,  98 
Minn.  408.  88  N.  W.  Rep.  104,  It  was  held 
that  a  conveyance  by  a  debtor  of  proper- 
ty within  this  state,  to  give  a  preference 
such  as  our  statute  forbids,  though  exe- 
cuted In  another  state,  where  such  prefer- 
ences are  permitted.  It)  an  act  of  Insolven- 
cy under  our  law  and  that  In  such  case  a 
receiver  miiy  be  appointed,  and  the  de- 
cision was  followed  in  ReDalpay,41  Minn. 
532.1  The  act  (section  1,  as  amended  by 
Laws  1R89,  c.  80)  requires  a  debtor  to 
make  an  assignment  ot  "all  his  unexempt 
)>roperty  for  the  equal  benefit  of  all  hie 
botiH  ficfe  creditors  who  shall  file  releasee," 
etc.  This  does  not  contemplate  an  assign- 
ment ot  part  of  his  property,  as  of  the 
part  of  it  within  this  state,  nor  for  the 
benefit  ot  a  part  only  of  his  creditors,  as 
-of  his  creditors  within  this  state.    No  one 
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woald  contend  that  an  aflsignment  in 
terms  limiting  its  operation  to  proper- 
ty in  this  state  when  the  debtor  has  unex- 
empt property  ntoewbore.  and  Umlting  its 
benefits  to  creditors  residing  In  this  state 
when  he  has  creditors  residing  elsewhere, 
would  be  such  as  the  act  intends  or  au- 
thorises. It  would  be  invalid.  The  art 
requires  an  aiwignment  of  all  unexempt 
property  without  exception,  wherever  It 
may  be  situated,  and  for  the  benefit,  with- 
out exception,  of  all  his  creditors,  wherev- 
er  they  may  reside.  It  has  been  suggest- 
ed that  the  acts  specified  in  section  10  as 
amended,  such  as  giving  preferences,  or 
concealing,  removing,  or  disposing  ot 
property,  refer  only  to  acts  respecting 
property  within  the  Jurisdiction  of  the 
court,  and  which  it  may,  by  virtue  of  the 
laws  of  this  state,  directly  control' and  dis- 
pose of.  It  Is  true  the  court  cannot  reach 
Sroperty  beyond  jarisdtetton  of  its  process. 
>ot  the  assignor  is  within  its  Jarlsdictlon, 
and  It  may  require  him,  before  it  will  re- 
lease him  from  his  debts,  to  vest,  so  tar  as 
In  his  power,  the  assignee  with  full  domin- 
ion and  control  over  the  property  where- 
ever  It  may  be;  and  may  require  him,  it 
need  be,  to  execute  to  the  assignee  farther 
conveyances,  in  order  to  pass  the  title  ac- 
cording to  the  law  ot  the  place  where  it 
may  be  situated ;  and,  it  be  refuse  to  obey 
its  orders  tor  that  purpose,  or  If  he  have 
voluntarily  disabled  himself,  byfraudnlent 
preferences  or  conveyances,  be  is  not  enti- 
tled to  a  discharge.  The  theory  and  pur- 
pose of  the  act  is  that  the  insolvent  s^all 
be  entitled  to  a  discharge,  without  full  pay- 
ment, whfen  he  shall  have  bona  Sde  But>- 
Jected  all  of  his  unexempt  property  to  the 
proceedings,  so  that  it  may  be  appropri- 
ated in  payment,  so  far  as  it  will  go,  ot 
bis  debts.    Order  reversed. 


CONTBR  V.  Fahkinoton  H  a/. 

(Supreme  Cowrt  of  Minnetota.    June  11, 1891.) 

llaoKAwa's  XiiBH— Statbiumt  or  Clum— Svm- 

GIENOr. 

Upon  B  claim  for  a  lien,  under  Oen.  St. 
187S,  0.  90,  for  materials  famished  for  erecting  a 
building  upon  a  contract  with  another  than  the 
claimant,  the  recorded  statement  for  the  lien 
stated  that  J.  owned  the  south  half,  and  M.  the 
north  half,  of  the  lot.  and  that  J.  made  the  oon- 
traut  for  the  bnilding  on  behalf  of  himself  and 
M.,  when  in  fact  J.  owned  the  whole  lot,  and 
made  the  contract  for  himself  alone.  Held,  that 
the  statement  was  insaffioient. 
(SyUdbui  by  the  Cowrt.} 

Appeal  from  district  court,  Ramsey 
county ;  Otis,  Judge. 

F".  W.  ZoUnaun,  tor  appellant.  VbaB.  N. 
Bell  and  Qeorge  E.  Badd,  tor  respondents. 

On.Fii.LAN,  C.  J.  Under  the  mechanic's 
lien  law,  as  it  appears  In  Gen.  St.  1878, 
c.  90,  this  court  has  always  held  that  the 
Men  statement  (the  account  ahd  affidavit) 
recorded  mu^t  show  prima  facie  that  the 
claimant  was  entitled  to  tbe  lien,  and  for 
that  purpose  must  state  tbe  owner,  and 
that  the  labor  or  materials  was  performed 
or  furnished  In  erecting  a  building  pursu- 
ant to  the  contract  of  such  owner.  Clark 
V.  Sohatz,  24  Minn.  TOO;  Bugg  v.  Hoover, 
28  Minn.  404, 10  N.W.  Rep.  478;    Keller  v. 
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Houlihan,  32  Minn. 480.  Sa  N.  W.  Bep.  729; 
Anderaon  v.  Knudsen,  83  Minn.  172,  22  N. 
W.  Bep.  302.  As  one  of  the  purposes  ot  tbe 
statetnent  was  notice  to  persons  dealini; 
with  respect  to  the  land,  it  followed  that 
the  name  of  the  owner  must  be  truly 
fltated.  A  statement  that  B.  was  the 
owner,  when  the  owner  was  A.,  would  not 
have  been  in  accordance  with  the  terms  of 
cbe  statute,  nor  with  its  spirit  and  Intent. 
The  statement  In  this  case  stated  the  de- 
fendant John  FarrinKton  was  the  owner 
of  the  south  half,  and  the  defendant  Mary 
L.  ot  the  north  half,  of  the  lot  on  which 
the  building  (an  entire  Indivisible  build- 
ing) was  erected,  and  that  the  contract 
for  it  was  made  by  John  in  behalf  of  hira- 
self  and  Mary  L.  Neither  of  these  stat«- 
ments  was  true.  The  defendant  John 
owned  the  whole  lot,  and  made  the  con- 
tract in  bis  own  behalf  only.  That  the 
owner  ot  the  whole  lot  made  the  con- 
tractsnggests  thediflficultyln  applyingtbe 
rale.  Bat  that  plaintltt  was  entitled  to  se- 
care  a  lien,  and  that  is  all  the  fact  estab- 
lished, was  not  enough,  without  comply- 
ing with  the  statute  in  respect  to  the  lien 
statement.  It  was  not  enough  that  the 
owner's  name  appeared  in  the  statement, 
aniens  he  was  therein  stated  to  be  the 
owner.  Had  it  stated  that  defendant 
Mary  L>.  owned  the  whole  lot,  and  defend- 
ant John  made  the  building  contract  In 
her  behalf,  when  In  fact  he  was  the  owner, 
and  made  the  ctmtract  for  hlroselt,  it 
would  hardly  be  claimed  that  the  state- 
ment complied  with  tlie  statute.  But  that 
case  would  have  ditfnred  from  this, in  that 
the  statement  as  to  the  owuerwonid  have 
been  untrue  as  to  the  whole  lot,  while  here 
it  is  untrue  as  to  halt  the  lot,  and  it  is  un- 
true as  to  one  party  to  the  contract.  The 
building  was  indivisible,  and  there  Is  no 
way  of  apportioning  the  claim  to  the  half 
of  the  lot  of  which.  In  the  statement,  the 
defendant  John  is  named  as  owner,  for  It 
does  not  appear  how  much  or  that  any  ot 
the  material  was  put  into  the  pnrt  ot  the 
building  resting  on  that  half  of  the  lot. 
Mary  L.  appeared  by  the  record  to  be  tbe 
owner  of  the  half  lot,  though  In  tact  she 
was  not,  and  if  she  had  Joined  in  tbe  build- 
ing contract,  and  It  had  been  erected  and 
the  statement  recorded,  while  she  ap- 
peared of  record  to  be  tbe  owner,  the  reg- 
istry laws  might  have  been  invoiced  in 
plaintifl'a  behalf,  tor  he  might  then  have 
been  deemed  to  claim  under  her,  and  to 
come  within  the  spirit  and  intent  of  those 
laws.  But  she  was  not  a  party  to  the 
building  contract,  and  therefore  it  is  im- 
material, BO  far  as  the  right  to  a  lien  is 
concerned,  that  she  appeared  ot  record  to 
be  tJie  owner.    Judgment  atUrmed. 


De  Graff  v.  Board  Codntt  Com'bs  Ram- 
sey COUNTT. 
(Sujrreme  Cmurt  of  Minnesota.   June  11,  ISftl.) 
Fbobatb  Fxk8  —  Voi,nKTART  Patmsnt  — Unoow- 

STlTUTlONAUTr  0»  AOT. 

Evidence  considered,  and  held  to  Justify  a 
finding  that  an  ezeoator  paying  into  the  county 
treasury  tbe  amount  required  by  Laws  1885,  c. 
108,  (afterwards  declared  to  be  unconstitutional,) 
did  80  voluntarily,  and  without  objection. 
(Syllabus  by  the  Court.) 


Appeal  from  district  court,  Ramsey 
county;  Buill,  Judge. 

Morris  &  WUIinms,  tor  appellant.  Thoa. 
D.  O'Brien  and  Pierce  Butler,  tor  respond- 
ent. 

OiLFiLLAN,  C.  J.  Plaintiff  was  the  ex- 
ecutor of  the  last  will  and  testament  of 
Charles  A.  He  Uratt,  which  was  probated 
in  the  probatecourt  in  the  county  ot  Ram- 
sey. He  filed  an  inventory  and  appraise- 
ment ot  tbe  estate.  Thereupon  the  pro- 
bate judge  informed  him  that  under  the 
provisions  of  chapter  37,  Laws  1875,  as 
amended  by  chapter  103,  Laws  l!^5, 
(which  amendment  was  since  declared  un- 
constitutional.—State  v.  Gorman,  40  Minn. 
232,  41  N.  W  Rep.  948,)  It  was  necesHary, 
before  proceeding  further  in  the  adminis- 
tration, thut  he  should  payinto  the  coun- 
ty treasury  $1,000,  and  file  in  the  probate 
court  a  receipt  therefor.  And  thereupon, 
as  found  by  the  court  below,  he  volunta- 
rily and  without  objection  made  such  pay- 
ment, and  took  and  filed  such  receipt, 
which  payment  was  made  solely  by  rea- 
son of  the  provisions  of  said  statute  and 
of  such  information.  The  action  is  to  re- 
cover from  the  county  tbe  amount  so 
paid  into  its  treasury.  The  court  below 
held  that,  as  the  plaintiff  paid  the  money 
voluntarily,  and  without  objection,  he 
cannot  recover.  The  appellant  assigns  as 
error  that  the  finding  of  fact  that  the  pay- 
ment was  voluntary  is  not  sustained  by 
the  evidence.  We  have  examined  the  evi- 
dence, and  find  that  it  in  such  a  ease  tbe 
payment  may  be  voluntary,  it  justifles  the 
finding.  It  may  be  stated  as  a  general 
rule  that  where  an  unfounded  or  lllegnl 
demand  i«  made  upon  a  person,  and  the 
law  furnishes  him  adequate  protection 
against  it,  or  gives  him  an  adequate  rem- 
edy in  the  premises,  if  he  pay  what  is  de- 
manded. Instead  ot  taking  the  protection 
the  law  gives  him,  or  tbe  remedy  it  fur- 
nishes, be  is  to  be  deemed  to  have  made 
the  payment  volantarliy,  and  he  must 
abide  by  it.  There  is  a  class  ot  cases 
where,  althoagh  there  be  a  legal  remedy, 
bis  situation  or  tbe  situation  of  his  prop- 
erty is  such  that  the  legal  remedy  would 
not  beadequateto  protect  him  from  .irrep- 
arable prejudice,  where  the  circumHtan- 
ces  and  the  necessity  to  protect  himself  or 
his  property  otherwise  than  by  resort  to 
the  legal  remedy  may  operate  as  a  stress 
or  coercion  upon  him  to  comply  with  the 
ilUigal  demand.  Id  such  cases  bis  act  will 
be  deemed  to  have  been  done  under  du- 
ress, and  not  ot  his  free  will.  Such  capes 
were  Fargusson  v.  Winslow,  34  Minn.  384, 
25  N.  W.  Rep.  942;  State  v.  Nelson,  41 
Minn.  25,  42  N.  W.  Kep.  548;  Mcarkle  v. 
County  of  Hennepin.  44  Minn.  54B,47  N.  W. 
Kep.  165;  and  the  other  cases  cited  by  the 
respondent.  In  the  Mearkle  Case,  which 
is  more  nearly  like  this  than  any  other 
cited,  the  circumstances  and  condition  of 
the  estate  were  such  that  the  court  could 
see  great  and  Irreparable  Injury  would  ac- 
crue to  it  while  the  executor  was  seeking 
his  legal  remedy,  and  tbe  payment  was 
made  under  protest,  so  that  not  only  the 
payor,  hut  the  payee  also,  understood 
that  the  former  claimed  the  payment  to 
be  involuntary.    We  do  not  mean  to  say 


Digitized  by 


Google 


1136 


KOBTHWESTEBN  BEPOBTER,  Vol.  48. 


(Minn. 


that  In  a  clear  case  of  coercion  or  dnreas 
a  protest  in  necessary,  or  tbat  It  would 
be  sufficient  witboat  circumstances  of 
coercion ;  but  If  there  be  doubt,  under  the 
circumstances. tbat  tbe  payment  is  volun- 
tary, It  may  be  taken  into  account  in  de- 
termininic  the  question  that  the  payor  de- 
clared as  a  part  of  his  act  that  he  paid  In- 
voluntarily. In  this  case  the  evidence 
wag  not  such  as  to  require  a  finding  that 
the  estate  would  aulTer  while  the  executor 
might  be  enforcing  the  remedy  afforded 
by  the  law  against  tbe  refusal  of  a  court 
to  proceed,  when  It  la  its  duty  to  do  so. 
Order  affirmed. 


Johnson  v.  Trdesdalx. 
{Su/pr«me  Court  of  Minnesota.   Jane  IS,  1801.) 

IH JUBIBS  TO  Trsspassbb  obt  Ruuboad  Tbaak— 
Bttdbngs. 
1.  Bvldenoa  oonaldered  as  sbowlnK  conoln- 
sively  tbat  plalnUft  was  guiltv  of  negiUgenoe  in 
walldnK  on  a  railway  track,  wlrere  he  was  a  tzes- 
passer,  without  being  watchfal  againat  trains 
which  might  follow  uim.  Hence  tbe  railroad 
company  was  not  liable  for  an  injury  to  whioh 
such  negligence  of  tlie  plaintiff  oontriottted,  un- 
less its  own  negligenoe  was  wanton  or  willftil. 

9.  SSvldenoe  deemed  insulfloient  to  show  snob 
negligenoe  <»  the  part  of  the  defendant,  it  ap- 
pearing that  the  engineer  gave  proper  signals, 
and  attempted  to  stop  when  it  became  apparent 
that  the  plaintiff  would  not  get  off  the  track. 
{Syllabiu  by  the  Court.) 

Appeal  from  district  court,  HennepiD 
county;  Hicks,  Judge. 

F.  D.  Larrabee,  for  appellant.  Albert  E. 
Clarke  and  W.  F.  Booth,  for  respondent. 

DiORiNsoN,  J.  The  court  directed  a  ver- 
dict for  the  defendant  upon  the  evidence 
presented  at  the  trial.  We  are  to  decide 
whether  the  evidence  was  such  that  the 
]ary  would  have  been  Justified  In  return- 
ing a  verdict  for  the  plaintiff.  Tbe  plain- 
tiff was  a  trespasser  ou  the  railroad, 
walking  south  between  the  rails  of  the 
main  track,  In  the  city  of  Minneapolis, 
when  he  was  overtaken  and  struck  by  a 
locouiottve  with  a  train  of  cars  going 
In  the  sn me  direction  on  the  same  track. 
From  tbe  time  be  went  on  tbe  track,  at 
tbe  distance  of  a  block  or  a  block  and  a 
half  north  of  the  place  of  the  accident,  he 
did  not  look  backward  to  see  whether  a 
train  might  be  following  blm,  although 
at  the  place  where  he  got  on  the  track  be 
could  onlj'  see  up  the  track,  northward, 
about  800  feet.    He  did   not  observe  or 


bear  tbe  wbistle  and  bell  of  the  locomo- 
tive, aJtbongh  both  were  soanded  as 
warnings  to  him,  when  tbe  locomotive 
was  only  a  hqndred  and  fifty  or  a  hun- 
dred and  eighty  feet  distant  from  blm, 
and  afterwards  aa  it  approached  nearer. 
He  was  not  deaf,  nor  was  he  Intoxicated. 
He  was,  however,  looking  at  another  en- 
gine near  him  on  another  track,  and 
wbicb  was  making  some  nolae:  and  ttiis 
explains  bis  Inattention  to  the  signals  giv- 
en to  warn  him  of  danger.  Hie  admits 
that  be  did  not  think  about  any  other 
engine.  In  brief,  the  case  condnsivdy 
showed  that  tbe  plaintiff  was  both  a  tres- 
passer and  chargeable  with  contrlbotory 
negligence,  and  hence  the  defendant  Is  not 
legally  responsible,  unless  the  conduct  of 
Its  servants  in  the  management  of  the 
train,  after  they -discovered  bis  danger, 
was  wantonly  or  willfully  negligent. 
Carroll  v.  Railroad  Go.,  18  Minn.  30.  (Gil. 
18;)  Donaldpon  v.  Railway  Cki.,  21  Minn. 
293;  Smith  v.  Railway  Co.,  26  Minn.  4ia.  4 
N.  W.  Rep.  782.  Even  if  the  case  sbows 
only  want  of  ordinary  care  on  the  part  of 
the  defendant's  servants,  it  would  not  jna- 
tlfy  tbe  conclusion  that  they  were  Inten- 
tionally or  wantonly  r^ardless  of  the 
plaintiff's  safety.  All  reasonable  and 
proper  effort  was  made  to  warn  him  of 
the  approach  of  the  train,  which  was 
running  at  tbe  rate  of  seven  miles  an 
hour.  There  was  no  obstacle  to  prevent 
taiui  from  getting  off  the  track.  The  de- 
fendant's servants  operating  the  locomo- 
tive might  presume  that  be  was  possessed 
of  the  ordinary  faculties,  and  tbat  he 
would  heed  the  signals,  and  get  off  the 
track  in  time  to  escape  injury.  Henc« 
they  were  not  required  to  attempt  to 
stop  the  train  until  it  appeared  to  be 
probable  tbat  he  would  not  do  so.  Ericb- 
son  V.  Railroad  Co.,  41  Minn.  500,  4S  N. 
W.  Rep.  332.  It  appears  tbat  when  this 
did  become  apparent  to  tbe  engineer  be 
used  all  the  means  In  his  power  to  stop. 
Even  If  he  erred  In  his  Judgment  as  to 
the  probability  that  the  plaintiff  beard 
tbe  signals  and  would  step  aside  heSnrv 
tbe  train  should  reacb  blm,  and  hence 
erred  as  to  tbe  time  when  he  ought  to 
have  reversed  his  engine  and  applied  the 
brakes,  there  is  nothing  to  warrant  tbe 
belief  that  be  acted  In  reckless  disregard 
of  the  plaintiff's  safety.  It  is  apparent 
that  be  tried  to  warn  the  plaintiff  of  tbe 
approaching  train,  and  tried  to  stop  the 
train  when  he  realised  the  necessl^  for 
doing  so.    Order  affirmed. 
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Nom.    A  star  (*)  Indicates  th&t  the  case  referred  to  is  annotated. 


Abandonment.  - 

Of  homestead,  see  Homatead,  < 

Abatement. 

Pleas  In,  see  Crtmtnal  Law,  *. 

ASOBTION. 

XndlotmAnt. 

1.  Rev.  St.  Wis.  I  4852,  malces  it  maaslaoffh- 
ter  In  the  second  degree,  in  case  of  the  death  of 
either  child  or  mother,  to  administer  to  a  preg- 
nant woman  any  drug  or  otlier  snbstanoe,  or  to 
employ  any  instrument  or  other  means,  with  in- 
tent thereby  to  destroy,  the  child,  unless  the  op- 
eration is  necessary  to  nreserre  the  life  of  the 
another,  or  has  been  udvised  by  two  physicians  to 
be  necessary  for  that  purpose.  Held  that,  where 
an  indictment  follows  the  form  of  tliis  section,  an 
introductory  allegation  that  defendAnts  assaulted 
the  woman,  only  signified  the  means  employed, 
and  may  be  rejected  as  surplusage.— Uatcnard  v. 
State,  (Wis.)  48  N.  W.  880. 

XlYidence. 

8.  Where  the  evidence  shows  tltat  defendant 
operated  with  a  knife  on  the  womb  of  a  healthy 
woman  19  years  old,  so  that  ithe  was  delivered  of 
a  partly  grown  child,  and  wan  then  attacked 
with  peritonitis,  of  which  she  died,  itn  infereace 
that  the  operation  was  not  necessary  lo  save  her 
life  Is  warranted. —Hatchard  v.  State,  (Wis.)  48 
N.  W.  88a 

8.  Rev.  Bt  Wis.  |  4352,  makes  it  manslaugh- 
ter in  the  second  degree,  in  case  of  the  death  of 
either  child  or  mother,  to  employ  any  instrument 
or  other  means  with  Intent  to  destroy  a  child  in 
the  womb  of  ita  mother,  unless  the  operation  is 
necessary  to  preserve  the  life  of  the  motlier,  or 
has  been  advised  by  two  physicians  to  be  neces- 
sary for  that  purpose.  Held,  that  an  instruction 
that  defendants  must  show  beyond  a  reasonable 
doubt  that  they  Iiad  the  advice  of  two  physicians 
that  the  operation  was  necessary  to  save  the  life 
of  the  mother  is  harmless  error  where  defend- 
ants have  introduced  no  evidence  whatever  that 
they  had  snch  advice,  this  being  a  fact  peculiar- 
ly within  their  Knowledge,  whose  non-existence 
it  is  precticallv  impossible  for  the  state  to  show. 
—Hatchard  v.  Btate,  (Wis.)  4H  N.  W.  880. 

4.  Defendants  being  husband  and  wife,  evi- 
dence that  the  wife,  in  the  absence  of  the  hus- 
band, offered  to  produce  the  al>ortion  for  tlie  de- 
ceased, and  stated  that  she  had  helped  other  wo- 
men out  of  similar  trouble,  is  admissible  to  show 
that  she  acted  without  the  coercion  of  her  hus- 
band.—Hatchard  V.  Bute,  (Wis.)  48  N.  W.  380. 

AdTioe  of  physloiao. 

6.  ReT.  St  Wis.  i  4SS3,  makes  it  manslaugn- 
ter  in  the  second  degree,  in  ease  of  the  death  of 
cither  child  or  mother,  to  employ  any  Instrument 
or  other  means  with  intent  to  destroy  a  child  in 
the  womb  of  its  mother,  imlees  the  operation  is 
necessary  to  preserve  the  life  of  the  mother,  or 
has  been  advised  by  two  physicians  to  be  neces- 
sary for  that  purpose.  Held,  that  the  faot  that 
one  of  the  defendants,  who  was  a  physician, 
thought  that  the  operation  was  necessary  to  save 
the  life  of  the  mother,  is  no  defense  to  an  in- 
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dictment  under  tliis  section,  where  the  erldenoe 
shows  tiiat  it  was  in  fact  unnecessary.- Hatchard 
▼.  State,  (Wis.)  «  N.  W.  880. 

0.  The  fact  that  the  woman  had  tlireatened  to 
commit  suicide  unless  she  could  be  relieved  of  the 
child  with  which  she  was  pregnant  does  not  show 
such  a  necessity  to  i>erform  me  operation  in  or- 
der to  save  her  lite  as  is  contemplated  by  the 
Statute.— Hatchard  v.  State,  (Wis.)  48  N.  W.  880. 

ACCOBD  AND  SATISFACTION. 

See,  also.  Payment;  iZeleose  and  ZHtdtarge. 

What  oonstitates. 

1.  Plainttfloontraotedtoselltoarailroadcom-' 
pany  ties  of  different  grades  at  different  prices. 
After  inspection  plaintiff  accepted  a  check  for 
the  amount  due  under  it,  and  signed  a  receipt 
containing  the  words  "in  full  of  above  account," 
but  added  thereto  "on  account, "  and  the  same  day 
protested  in  writing  against  the  inspection. 
Held,  that  it  was  not  error  to  charge  that  if 
plaintiff  had  accepted  the  check  and  receipted  the 
Dill  aa  a  settlement  in  full  he  would  have  been 
bound  by  it,  when  the  court  also  left  to  the  jury 
the  (}ue8tion  whether  his  acts  constituted  a  con- 
clusive and  binding  settlement. — Robinson  v.  De- 
troit, L.  &  N.  a.  Co.,  (Mioh.)  48  N.  W.  806. 

Validity. 

2.  Plaintiff,  by  an  Instrument  under  seal  as- 
signed and  conveyed  to  the  defendant  one-third 
of  the  estate  acquired  oy  him  under  the  will  of 
their  ancestor  in  settlement  of  a  dispute  and 
threatened  lawsuit  respecting  the  validity  of  his 
will.  Held  that,  being  an  executed  transfer,  it 
would  be  set  aside  for  fraud  only. — Copley  t.  Hy- 
land,  (Minn.)  48  N.  W.  777. 

AC00X7NT  STATED. 

Evidence. 

1.  WheM  there  is  proof  that  items  of  an  ao- 
oount  were  agreed  and  assented  to,  it  la  not  error 
to  reject  evidence  as  to  such  items  being  proper 
charges  for  the  services  rendered.— Ha wiey  v. 
Harran,  (Wis.)  48  N.  W.  670. 

ti.  jn  an  action  to  recover  upon  an  account 
stated,  where  it  appeared  that  defendant  gave  a 
due- bill  "for  the  balance  of  account,"  and  the 
evidence  as  to  there  having  been  a  settlement  is 
conBicting,  the  giving  of  snch  due-bill  is  suffl- 
clent  to  establlsn  a  settlement  and  statement  of 
the  BDcoont.— Frost  v.  Clark, (Iowa,)  48  N.  W.  82. 

8.  In  a  suit  for  an  amount  alleged  to  have 
been  found  due  on  a  settlement  of  accounta  the 
petition  is  sustained  by  proof  that  on  the  settle- 
ment a  larger  sum  was  found  due,  which  by  sub- 
sequent paymento  hadl>een  reduced  to  the  amount 
stated  in  the  petition.  —  Thompson  ▼.  Smith, 
(Iowa,)  48  N.  W.  968. 

Impeaohment. 

4.  In  an  action  for  the  lialance  of  an  account, 
where  plaintiff  relies  merely  on  defendant's  ex- 
press promise  to  pay  it,  defendant  cannot  sur- 
charge the  account  of  which  the  item  is  a  bal- 
ance, for  the  merepurpose  of  showing  it  incor- 
rect.—Hawley  T.  Euran,  (Wis.)  48  N.  W.  670. 
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On  dlsaolutloii  of  partnership. 

B.  Where  a  partner ahip  Is  dissolved,  and  an 
account  stated  oetween  the  partners,  an  action 
at  law  will  lie  by  one  against  the  other  to  re- 
cover the  balance  foand  to  be  dae. — ^Thompson  v. 
Smith,  (Iowa,)  48  N.  W.  ges. 

Acknowledgment. 

Of  debt,  see  JytmitaMon  of  AeUons,  9. 
deed,  see  Deed,  5. 
mortgage,  see  Mortgages,  6. 

AOnON. 

By  and  against  assignees,  see  A$«ianment,  4;  in- 
$olveney,  3-4. 

corporations,  see  Corporations,  6-8. 

manicipallties,  see  Municipal  CorporatUmt, 

28,24. 
For  assault,  see  AsaauU  and  Battery,  1-9. 
breach  of  covenant,  see  Covenant,  B-8. 
commissions,  see  Factors  and  Brokers,  8-10. 
«onspiracy,  see  Consplraey. 
damages,  see  Nuisance,  4-10. 
libel,  etc.,  see  Libel  and  SUinder,  lS-83. 
price  of  goods,  see  Sale,  S3-S7. 
wrongfully  cutting  logs,  see  Logs  and  Log- 
fflTxg,  16, 17. 
Iiimitation  of,  see  Limitation  of  Actions. 
On  contract,  see  Contracts,  24-81. 

notes,  see  Negotiable  instrumento,  10-28. 
orders,  see  Orders. 
policies,  see  Insurance,  14-29. 
Particular  forms,  see  .Account  Stated;  Assump- 
sit; Deceit;  Ejectment;  Forcible  Entry  and 
Detainer;  Quieting  Title;  Bepleoin;  Trespass; 
Trover  and  Conversion. 
To  set  aside  conveyance,  see  Fraudulent  Con- 
veyances, 15-18. 

Joinder. 

1.  In  a  snit  against  a  corporation  to  restrain 
it  from  lowering  the  level  of  the  water  in  a  lake, 
it  is  not  a  misjoinder  to  demand  damages  for  the 
T>ast  injury  as  well  as  an  inlanctioa  against  its 
continuance.— Cedar  Lake  Hotel  Co.  v.  Cedar 
Lake  Hydraulic  Co.,  (Wis.)  48  N.  W.  871. 

2.  How.  St.  Mich.  S  8314.  giving  to  personal 
representatives  a  right  of  action  for  negligently 
causing  the  death  of  their  decedent,  and  Fub. 
Act  Mich.  188.5,  No.  118,  giving  them  a  rignt  of 
action  for  negligent  injuries  to  the  person  of  their 
decedent,  provide  distinct  grounds  of  recovery, 
which  cannot  be  joined  in  one  action.— Hurst  v. 
Detroit  City  Ry.,  (Mich.)  48  N.  W.  44. 

ADJOININa  LANB-OWNEBS. 

See  Boundaries. 

Trees  on  boundary  line. 

1.  The  owners  of  adjoining  tracts  of  land  are 
tenants  in  common  of  trees  growing  on  the 
boundary  line  between  the  tracts.  — Musch  v 
Burkhart,  (Iowa,)  48  N.  W.  1025. 

2.  Where  trees  growing  on  a  boundary  line 
serve  to  shelter  and  protect  the  buildings  of  one 
of  the  adjoining  owners,  the  other  owner  may  be 
enjoined  from  cutting  them  down,  even  though 
their  presence  is  a  damage  to  his  laud.— Musch  v. 
Burkhart,  (Iowa,)  48  N.  W.  1025. 

8.  The  fact  that  the  owner  seeking  such  in- 
junction has  himself  cut  down  some  of  the  trees 
does  not  authorize  the  other  owner  to  cut  down 
the  rest  of  them.— Musch  v.  Burkhart,  (Iowa,)  48 
N.  W.  1025. 

Adjoumnient. 

See  Continuance. 

Administration. 

Bee  Execuiors  and  Adniinistrators. 


ADVEBSE  POSSESSION. 

See  Boundaries,  1,  S. 

What  oonstitutes. 

1.  Bi  an  action  of  ejectment  It  appeared  that 
defendant  tiad  had  possession  of  and  coltivated 
a  part  of  the  premises  in  dispute  for  more  than 
10  years  after  cause  of  action  accrued.  Held,  that 
such  poesession  oonstitated  adverse  possession 
soflloient  to  sustain  defendant's  title  under  the 
laws  of  Nebraska. — Malcolm  v.  Hansen,  (Neb.) 
48  N.  W.  888. 

8.  M.  erected  a  building,  the  wall  of  wliicli 
encroached  on  two  feet  of  his  lot,  which  he  had 
conveyed  to  R.  Having  no  knowledge  of  the  en- 
croachment, M.  and  his  successors  in  title  made 
certain  deeds  and  leases,  in  which  the  lot  was 
described  as  "lot  12,  excepting  the  2  feet  pre- 
viously conveyed  to  B. "  Held,  that  the  excep- 
tions could  not  be  treated  as  declarations  by  the 
parties  making  them  that  they  did  not  olalm  the 
land  actually  covered  by  the  wall,  nor  aa  con- 
clusive evidence  that  they  did  not  hold  it  ad- 
versely.—Bamsey  V.  Olenoy,  (Minn.)  48  N.  W. 
822. 

8.  The  tenant  of  a  lot  erected  a  building,  the 
wall  of  which  encroached  on  an  adjoining  lot. 
On  the  expiration  of  the  lease  the  landlora  exe- 
cuted a  new  one,  which  mentioned  the  building 
as  a  part  of  the  leased  premises.  Thereafter  the 
building  was  continuously  occupied  for  20  years 
by  tenants  of  the  landlord,  and  by  those  of  his 
heirs  and  their  grantees.  Held,  that  the  land- 
lord's adverse  possession  of  tiie  ground  covered 
by  the  wall  commenced  as  soon,  at  least,  as  the 
tenant  entered  under  the  new  lease,  and  that  the 
possession  was  continuous. —Ramsey  v.  Olenny, 
(Minn.)  48N.  W.  822. 

4.  In  ejectment  it  appeared  that  defendant 
conveyed  land  to  his  brother,  and  removed  from 
it.  Two  years  later  his  brother  moved  him  back 
into  a  bouse  on  the  land  conveyed,  bat  not  on  the 
land  in  suit,  and  afterwards  helped  him  bnild  a 
small  house  on  the  land  in  suitT  into  which  be 
moved  and  resided,  cultivating  about  an  acre  ot 
the  land  as  a  garden,  and  sometimes  pasturing 
cattle  on  the  land  in  suit,  but  doing  no  othei 
aots  evincing  a  claim  of  title,  and  holding  pos- 
session by  permission  of  his  brother.  Held, 
that  defendant's  possession  was  not  adverse.— 
Nau  V.  Brunette,  (Wis.)  48  N.  W.  649. 

5.  A  tenant  in  common  and  the  bolder  of  avoid 
tax-deed  joined  in  a  conveyance  of  the  whole  estate. 
The  land  was  chiefly  meadow,  only  a  small  part 
being  suitable  for  cultivation .  The  purchaser  lived 
on  the  land  17  years,  cultivated  a  garden,  cut  the 
hay  every  year,  and  constructed  a  system  of  ditches 
for  drainage.  He  died  February  13,  1885,  and  one 
S.  at  once  took  charge  of  his  property,  and  was  ap- 

gointed  administrator  in  the  latter  part  of  ApriL 
[e  then  removed  the  personal  property,  and  har- 
vested the  hay.  In  August,  1886,  by  order  of  the 
probate  court,  he  sold  the  land  to  the  defendant, 
who  cut  the  hay  In  1886, 1887, 1888,  and  1889.  field, 
that  the  possession  had  been  adverse,  continuous, 
and  exclusive  for  20  yeai-s.— Ricker  t.  Butler, 
(Minn.)  48  N.W.  407. 

Absence  of  disseisor  firom  state. 

6.  Oen.  8t  Minn.  1878,  c.  66,  |  15,  which  pro- 
vides that  "if,  when  the  cause  of  action  accrues 
against  a  person,  he  is  out  of  the  state,  the  actioa 
may  be  commenced  within  the  times  limited  after 
his  return  to  the  state, "  does  not  applv  to  actions 
for  the  recovery  of  real  estate  held  adversely  by 
defendant,  which  action,  under  section  4,  must  be 
commenced  within  20  years  after  the  disseisin.— 
City  of  St.  Paul  v.  Chicago,  M.  &  St.  P.  Ry.  Co.. 
(Minn.)  48  N.  W  17;  St  Paul,  M.  &  M.  Ry.  Co.  v. 
City  of  Minneapolis,  Id.  22. 

7.  Since  the  disseisor,  or  his  successor  in  the 
adverse  holding,  may  continue  the  adverse  posses- 
sion by  his  tenants  or  agents,  against  whom  Itie 
owner  may  have  his  action  to  recover  p^wsessioo, 
the  absence  from  the  state  of  such  disseisor  or  his 
successor  does  not  interrupt  the  running  of  the 
time  within  which  an  action  must  be  brought.— 
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CM7  «f  St.  P»«l  T.  OtaloMTo,  K.  *  St  p.  1^.  Co., 
miBB.)ffir.  W  17:  St.  Faal,M.  AM-By.  Oowt 
dtjof  MliiiMapoUa,  Id.  88. 

Color  of  title. 

8.  Onthetrl»l«fMilM«eotadT«rMpoueulon, 
a  tax-deed,  although  Invalid,  ii  admiiBible  toabow 
color  of  title.— Rioker  v.  Butler,  (Minn.)  48  N.  W. 
407. 

■ECffttUt* 

9.  Under  the  laws  of  ITebratka,  a  par^  who 
liaa  been  in  the  actnal,  open,  rotorlons,  ezofusiTe, 
adverse  poesesBion  of  real  estate  for  10  years  there- 
by acquires  an  absolnte  title  to  the  same,  without 
rearard  to  color  of  title,  the  adverse  possession  be- 
Ine  the  essential  elroumstanoe  establishing  the 
tiUe  of  the  holder,  even  as  against  a  person  dis- 
seised.—Omaha  &  PL  Land  AiTnist  Co.  r.  Barrettt 
<Neb.)  48  N.  W.  Vfl. 

Bights  of  ftdyene  holder. 

10.  One  in  adverse  possession  of  land  to  which 
the  title  is  in  several  persona  may  purchase  the 
title  in  one  of  them  without  abandoning  his  adverse 
holding  as  to  the  title  of  the  rest— City  of  St  Panl 
V.  Chicago,  M.  ft  St  F.  fty.  C»,  (Minn.)  48  N.  W. 
17. 

Taoklng. 

11-  A  disseisor  In  poasession  has  an  interest  In 
the  land  which  he  may  transfer  with  the  possession 
to  another,  and  the  latter's  possession  under  such 
transfer  may  be  added  to  that  of  the  disseisor  for 
the  purpose  of  making  out  title  by  adverse  posses- 
sion under  the  originiu  claim  of  title.- City  of  St 
Panl  V.  Chicago,  M.  ft  St  P.  Ry.  Co.,  (Minn.)  48  N. 
W.  17. 

Affidavit. 

J'or  attachment,  see  Attachment,  3. 

Agency. 

See  Prinapal  and  Agent. 

AaiSTMENT. 

liien  of  agister. 

1.  One  who  feeds  and  cares  for  live-stock  nn- 
der  a  contract  with  the  owner  has  an  agister's  lien 
under  Comp.  Su  Neb.  c.  4,  |  28,  providing  that, 
when  any  person  shall  contract  with  another  to 
teed  and  care  for  livestock,  it  shall  be  unlawful 
for  him  to  gain  possession  of  the  same  by  replevin, 
or  other  legal  process,  until  he  has  paid  or  tendered 
the  contract  price  or  a  reasonable  compensation.- 
Gates  V.  Parrott,  (Neb.)  48  N.  W.  8S7. 

2.  As  against  the  mortgagor  and  his  creditors, 
an  agister  has  no  lien  on  cattle  fi^  under  a  con- 
tract with  one  who  has  wrongfully  taken  posses- 
sion under  a  void  mortgage.— Gates  v.  Parrott, 
<Neb.)  48  N.  W.  387. 

Alcoholic  liiquors. 

See  Intoxicating  Liquors. 

AUENS. 

Allen  inhabitants  of  territories. 

1.  The  enabling  act  under  which  Nebraska 
oame  into  tbe  Union  provided  that  the  "inhabit- 
ants" of  the  territory  were  authorized  to  form  for 
themselves  a  constitution  aud  state  government, 
and  that,  when  formed  in  compliance  with  the  pro- 
visions of  tiie  act  the  preaident  should  issue  bis 
proclamation  declaring  the  state  admitted  into  the 
Union  on  an  equal  footing  with  the  priginal  states. 
Ibe  act  further  provided  that  the  laws  of  the 
United  States  not  locally  inapplicable  should  have 
the  same  force  in  the  state  as  elsewhere.  The 
<* organic  act"  under  which  the  territory  was  gov- 
erned and  the  laws  of  the  territory  itself  provided 
that  only  those  should  vote  and  hold  omcq  '^ho 
were  citizens  of  the  United  States  or  had  declared 
tbeir  intention  to  become  such.  Held,  that  alien 
inbabltanta  of  the  territory  did  not  beoome  clti- 


aans  by  vWiM  vt  itt  kdmiarim  into  the  Union,  al- 
thongh  soA  aliana  participated  in  the  fomatton 
of  the  state  and  oonatitntion.— Stater.  Boyd,  (M«b.) 
48N.W.780. 

XTatnralisation  of  Ittfher. 

3.  Rev.  St  U.  S.  {  3173,  provides  that  where 
persons  have  been  duly  naturalized  under  any  law 
of  the  United  SUtes,  their  children,  if  nnder  the 
age  of  31  years  at  the  time  of  snoh  nattirallmtion, 
and  dwelUng  in  the  United  States,  shall  be  consid- 
ered as  citizens  thereof.  Held,  that  the  natural- 
ization of  an  alien,  after  his  son,  bom  ont  of  the 
United  States,  has  become  of  age,  does  not  make 
the  latter  a  oitizen.— State  v.  B«yd,  (Neb.)  48  M. 

8.  Where  the  son  took  ont  his  citizen  papers 
after  arriving  at  majority,  the  naturalization  of 
the  son  did  not  relate  bac^  to  a  declaration  of  in- 
tention of  becoming  a  citizen  made  by  tlie  father 
during  the  minority  of  the  son,  and  make  the  lat- 
ter a  (dtisen  from  that  time.— State  v.  B<>yd,(N«b.) 
48N.W.789.  ^^ 

Amendment. 

Bee  Ptea<Un(7, 11,13. 

Axunrer. 

See  Pltadtnn,  0, 7. 

APFEAIi. 

I.  Appbujlti  JvaiBsaetios. 
II.  RjcqcisiTu. 
m.  Pni.CTios. 

IV.  RiviBW. 
V.  Dboimox. 

See,  also,  Certiorairi;  AcMption*,  £111  <tf;  New 
TrUil. 

(TostB  on  appeal,  see  Cogte,  7,  8. 

In  criminal  cases,  see  Criminal  Law,  35-30. 

L  AFPBLLiLTB  JtnUSDIOnON. 

Appealable  orders. 

1. '  Where  the  record  shows  that  the  hearing 
of  a  motion  to  strike  a  demurrer  from  the  £Ues 
was  before  the  court,  and  the  order  recites  that, 
the  "court  having  heard  the  arguments,  it  is  or- 
dered that  the  demurrer  be  and  it  is  hereby 
stricken  from  the  flies, "  it  sulBoienUy  appears 
that  the  order  was  made  by  the  court  and  it  is 
appealable.— Taylor  v.  Coon,  (Wis.)  48  N.  W.  12S. 

3.  An  appeal  will  not  lie  from  an  order  of  the 
district  cburt  refusing  to  vacate  and  seC  aside  its 
order  previously  made  for  judgment  on  the  plead- 
ings.—Lockwood  V.  Bock,  (Minn.)  48  N,  W.  4.58. 

8.  The  act  of  Dakote  Territory  of  1887  authoriz- 
ing an  Independent  appeal  from  an  order  of  the  dis- 
trict court  sustaining  or  overruling  a  demurrer  Is 
not  in  conflict  with  seotioo  1869  of  the  organic  act 
(Rev.  St.  U.  S.  1874,  i  1868)  which  provides  that 
"writs  of  error,  bills  of  exceptions,  and  appeals 
shall  be  allowed  in  all  cases  from  the  final  decis- 
ions of  the  district  courts  to  th^  supreme  court 
of  all  the  territories,  respectively,  under  sUch  reg- 
ulations as  may  be  prescribed  by  law. "— Oreeley 
T.  Winsor,  (a  D.)  48  N.  W.  »14. 

4.  An  order  refusing  to  set  aside  and  vacate 
an  order  denying  a  new  trial  is  not  an  appealable 
order.— LitUe  v.  Leighton,  (Minn.)  48  N.  W.  778. 

5.  Defendant  agreed  to  properly  care  for 
plaintiff's  herd  of  cattle,  have  the  prociaeds  there- 
from, and  at  the  end  of  five  years  deliver  to  plain- 
tiff double  the  number  received  of  like  kind.  In 
an  action  for  breach,  a  decree  was  entered  ap- 
pointing a  receiver  to  take  the  cattle  and  the  prog- 
eny, cause  them  to  be  put  in  condition  for  mar- 
ket Bell  the  same,  and  bring  (be  proceeds  into 
court  And  requiring  an  accounting,  and  provid- 
ing for  a  personal  decree  against  defendant  for 
any  deficiency.  Held,  that  it  is  an  interlocutory 
order,  and  not  a  final  decree,  fixing  an  amount 
due,  from  which  appeal  can  b6  taken. — Webber 

V.  Randall,  (IGoh.)  48  N.  W.-  817:  Randall  v. 
Webber,  Id. 
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S.  Where  a  creditor  peUttontniider  the  If  Uin«- 
■ots  Insolvent  law  for  an  order  iMuiring  aa  inaolr- 
ent  to  submit  himself  to«miiliianon,  and,  should 
the  showing  justify  it,  for  an  order  dlrecUngr  a  dis- 
tribution among  orisditors,  without  filing  releases, 
an  order  dismissing  the  petition  for  the  reason  that 
it  is  Insufficient  inlaw  to  require  the  insolvent  to 
answer,  Is  appealable,  though  permission  is  given 
to  file  another  petition.  —  Hwrison  T.  Kellogg, 
(Minn.)  48  N.  W.  1182. 

7.  An  order  sustaining  a  demurrer  to  a  decla- 
ration, and  dismissing  it  with  costs,  unless  the 

Elainufi!  amends  and  pays  an  attorney's  fee  wtth- 
1  a  specified  time,  is  not  appealable  until  after 
the  time  limited  for  amendment— Clark  V.  Village 
Of  North  Muskegon,  (Mich.)  48  N.  W.  017. 

8.  Where  a  demurrer  to  the  petition  was  over- 
ruled, and  the  order  overruling  the  demurrer  was 
set  aside  on  motion,  and  a  motion  to  strike  out 
this  motion  was  overruled,  the  case  stands  upon 
the  petition  and  demurrer  as  at  first,  and  the 
questions  determined  by  the  court  in  making 
such  orders,  being  apart  from  the  right  of  plain- 
tifts  to  recover  upon  the  petition,  did  not  atFeot 
the  merits  of  the  oanse,  and  are  not  final  orders, 
which  will  sustain  an  appeal. — Quinn  v.  Capital 
Ins.  Co.,  (Iowa,)  48  N.  W.  085. 

9.  Where  a  motion  to  strike  out  an  answer  !■ 
based  upon  facts  set  out  In  the  motion  showing 
that  defendant  was  in  default,  and  not  entitled  to 
answer,  and  upon  the  further  fact  thattbeanswer 
itself  was  not  properly  verified,  the  questions 
passed  upon  in  determining  such  motion  are  mat- 
ters of  practice  not  affecting  Uprights  of  the  par- 
ties to  the  remedy  sought,  and  the  ruling  of  the 
court  on  such  motion  is  not  a  final  Judgment  ttom 
which  an  appeal  -will  lie.— Walker  v.  Tumphrey, 
(Iowa,)  48  K  W.  Va. 

10.  When  judgment  Is  ordered  dismissing  ui 
action,  with  costs,  and  is  informally  entered  before 
they  are  taxed,  an  order  in  relation  to  the  adjust- 
ment of  the  costs  may  be  treated  as  preceding  and 
affecting  the  judgment,  and  may  be  reviewed  on 
appeal  uerefrom,  and  certtorari  will  not  lie.— Fall 
V.  Moore,  (Minn.)  48  N.  W.  404. 

Appeals  firom  Inferior  ootirts. 

11.  Ihe  plaintiff  brought  suit  in  the  county 
court  against  C.  and  L.  to  recover  the  purchase 
price  of  goods  sold  and  delivered,  where  judg- 
ment was  recovered  against  L.  alone,  who  took  an 
appeaL    In  the  district  court  the  plaintiff  filed  his 

SeUtlon,  based  on  the  same  cause  of  action,  and 
emanded  judgment  against  L.  alone.  Held,  that 
the  issue  was  not  changed. — Lamb  v.  Thompson, 
(Neb.)  48  N.  W.  68. 

19.  On  appeal  by  a  defendant  in  Jnatloe's 
court,  on  questions  of  law  and  fact,  where  the 
notice  of  appeal  demands  a  new  trial,  the  district 
court  has  jurisdiction  of  the  i>ersonof  the  defend- 
ant though  the  summons  was  not  properly  served, 
and  the  clefendant  appeared  specially  before  the 
justice  and  moved  to  set  aside  the  service. — I>ons 
V.  MiUer,  (N.  D.)  48  N.  W.  614. 

n.  RsqtnsiTM. 

Time  of  taking. 

18..  (Vhere  at  the  time  a  will  was  admitted  to 
probate  an  heir  was  living  at  a  distanoe,  and 
where  she  could  not  get  legal  advice,  and  was 
Ignorant  of  her  rights  In  the  estate,  an  appeal 
should  be  granted  her  from  the  county  to  the 
circuit  court,  on  application  •  year  after  entry 
of  the  order,  under  Rev.  St.  Wis.  I  4086,  provid- 
ing that  if  any  person  aggrieved  by  an  act  of  the 
county  court  shall  from  any  cause,  without  fault 
on  bis  part,  have  omitted  to  take  an  appeal  ac- 
cording to  law,  the  cirouit  court  may,  if  it  appear 
that  justice  requires  a  revision,  allow  an  appeal 
within  such  time  as  it  shall  deem  reasonable. — 
Jamison  v.  Snyder,  (Wis.)  48  N.  W.  261. 

14.  A  judgment  in  garnishment  proceedings 
establishing  the  claims  of  garnishee  and  inter- 
venor  to  Uie  propertv  in  garnishee's  hands  as 
against  plaintiff,  is  a  disohMgeef  an  attachment, 
within  Code  Iowa,  i  8019,  providing  that,  'when 
an  attachment  has  been  aischarged.  If  the  plain- 


tift  then  auBoonoBS-  his  purpose  to  vpoal  tttm 
such  order  of  dlscbarse,  he  shall  iHnre  two  days 
in  which  to  perfect  bis  appeal, "  etix — VtewtU  v. 
Tiffany,  (Iowa,)  48  N.  wT  728. 

15.  A  woman  was  divorced  firom  her  Inisband, 
and  married  again.  Seven  months  after  the  di- 
vorce, and  four  months  after  her  second  manisge, 
she  gave  birth  to  respondent,  and  afterwards 
died.  On  final  settlement  of  her  estate,  her  Isad 
was  assigned  to  respondent  and  a  yo«mg«r  cUld 
of  the  second  mainage,  subject  to  the  seocod 
hosband's  enrtesy.  Beqwndnit  and  her  guard- 
ian ware  both  ignoraot  of  this  assignment,  and 
faUadtoappeal  therefrom  within  the  time  allowed 
by  law,  but  they  afterwards  petitianed  for  lean 
to  take  the  appeal.  Held,  that  leave  shoold  be 
granted,  as  respondent  Is  interested  in  the  ques- 
tion of  her  legitimacy  as  the  child  of  thie  first 
husband,   who  is  wealthy. — Rhmnaw   w.   Hard, 

(wu.)48N.  w.  vr*. 
Notice. 

16.  In  an  action  to  compel  the  seeretazy  ot  s 
benefit  society  to  make  the  asseasmenta  to  pa;  i 
certificate,  defendant,  among  other  things,  set  uf 
an  assignment  by  plaintiff  of  part  of  her  claim, 
and  asked  that  the  rights  of  the  aaslgnea  might 
be  protected,  rhe  court  decreed  that  tbe  assess- 
ments should  be  made,  and  that  from  the  amoost 
realised  $2,250  should  be  paid  to  the  plaintiff,  and 
$260  to  the  assignee.  The  assignee  did  not  ap- 
pear. HM,  that  he  was  not  a  party  to  the  soil, 
and  therefore  not  entitled  to  nouoe  of  an  appeaL 
— Christie  v.  Life  Indemnity  A;  InTescment  Coi, 
(Iowa,)  48  N.  W.  94. 

17.  A  mistake,  in  a  notice  of  appeal,  in  statiuk 
the  date  of  tbe  order  appealed  from,  la  immateilki 
where  the  notioe  was  otherwise  adequate  and  con.- 
pleto,  and  no  one  oould  have  been  misled,  so  far  u 
had  been  made  to  appear,  by  the  error. — Andenot 
V.  Board  County  Oont'ra  Meeker  Coon^,  (Mhuui 
48  IT.  W.  1082. 

18.  It  is  not  necessary  that  a  notioe  of  anpea: 
framed  under  Gen.  Laws  Minn.  18S7,  o.  97,}  li. 
which  provides  that  a  "person  aggneved"  by  > 
final  judgment  of  a  l>oard  of  drainage  oommissioi:- 
ers  may  appeal  therefrom,  eta,  ahould  state  or  show 
that  the  appellant  is  "amrieved"  by  the  judgme-« 
appealed  from. — Anderson  T.  Board  Conatr 
Com'rs  Meeker  Conn^,  (Minn.)  48  N.  W.  IOSSl 

Bond. 

19.  A  bond  on  appeal  to  the  district  oonrt  f  ra 
the  award  of  oommissioners  in  oondemnation  pn. 
oeedlngs  under  the  Minnesota  mill-dam  act  maj 
be  approved  by  a  court  commissioner,  altbonn 
the  statute  prescribes  that  it  shall  be  approved  kj 
the  judge  of  the  district  court.— Hemstead  t.  Car- 
Eill.(Mlnn.>48N.  W.686. 

30.  An  appeal-bond  oooditioned  that  tbe  appe- 
lant should  prosecute  his  appeal  with  eflCect,  ar.: 
abide  the  order  of  the  CMirt  therein,  was  soflflciec- 
on  an  appeal  to  the  supreme  court,  thoogh  n^'. 
framed  in  the  language  of  Geo.  Laws  Minn.  18<T. 
«.  97, 1 11,  which  provides  that  an  appeal-bond  i: 
>uch  case  shall  be  "conditioned  that  aaid  appella:'. 
will  duly  prosecute  such  appeal,  and  pay-  all  costs 
that  may  be  adjudged  against  him  in  the  distr.;'. 
court  "—Anderson  v.  Board  County  Com'ra  Meex- 
er  County,  (Minn.)  4»  S.  W.  1082. 

m.  PKAonoB. 
Parties. 

21.  In  a  suit  by  the  holder  ot  a  note  aftaiv* 
the  maker  and  the  payee,  who  had  ti«nafenv' 
the  note,  guarantying  ito  payment,  wnen  t^- 
judgment  is  against  the  payee,  but  In  i£nTor  ct: 
the  maker  of  the  note,  the  payee  is  not  .*  neces- 
sary party  to  an  appeal  taken  bv  the  uwlder  :! 
the  note,  the  questions  presented  by  the  appe^. 
being  questions  in  which  the  payee  has  no  etc 
cem.  Following  Hanks  v.  Brown,  79  Iowa.  » . 
44  N.  W.  811 ;  Merrill  v.  Packer,  80  Iowa,  543.  ^'. 
N.  W.  1076.— Payne  v.  Raubinek,  (Iowa,)  4S  X 

Assignment  of  errors. 

93.  Krrora  not  assigned  cannot  be  00DSlder«d. 
— f  >t«t  Nat  Bank  v.  Wright,  (Iowa.)  48  2t.  W.  U. 
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SB.  ITiider  Code  Iowa,  |  8S0T,  which  provldea 
that  assisimients  of  error  must  point  out  the 
▼ery  error  objected  to,  an  assignment  of  error 
that  "the  oonrt  erred  in  snstaining  the  demorrer 
to  the  second  oonnt  of  the  defendant's  answer"  Is 
too  general  to  be  considered,  where  the  demurrer 
stated  several  Rrounds  of  demurrer.— Blocker  t. 
Bchoff,  (Iowa,)  48  N.  W.  1079. 

24.  Under  said  section,  an  assignment  of  error, 
objecting  to  the  admission  of  testimony  without 
pointiog  out  the  testimony  to  which  the  objection 
is  made,  is  too  general  to  be  considered.  Fol- 
lowiug  Albrosky  r.  Iowa  City,  76  Iowa,301,  41  N. 
W.  28.— Blocker  v.  Schofl,  (Iowa,)  48  N.  W.  1079. 

86.  Where  the  findings  of  fact  by  the  court  be- 
low do  not  appear  to  be  inconsistent  with  the  al- 
legations of  the  peUtion,  and  no  such  inconsist- 
ency is  speclflcally  alleged  by  plaintiff  in  error, 
a  general  objeotion  to  such  findings  will  be  over- 
ruled. —  Townsend  ▼.  J.  I.  Case  Tbreshing-Ha- 
cbine  Co.,  (Neh.)  48  N.  W.  8W. 

98.  Where  the  faets  stated  !n  an  answer  do  not 
constitute  a  defense,  and  there  is  no  demurrer, 
and  a  verdict  is  returned  for  the  defendants  on 
eriaenoe  sustaining  the  averments  of  the  answer, 
and  there  is  no  motion  in  arrest  of  judgment, 
the  objection  that  the  facts  stated  and  proved  do 
not  constitute  a  defense  cannot  be  raised  in  this 
court,  on  an  asstgnmentof  eirorof  thetrlal  coort 
In  refusing  so  to  charge  the  jury.  Following 
Linden  v.  Qreen,  (lowaj  46  M.  W.  IIOH.— Aindt 
V.  Hosford,  (Iowa,)  48  H.  W.  981. 

Becord. 

87.  An  equity  mm  oannot  be  heard  on  appeal 
'Where  the  record  as  sent  vp  fails  to  show  that  the 
abstrart  ef  evidence  contained  In  the  transcript 
is  a  full  abstract  of  all  the  evidence^  and  the  cer- 
tificate of  the  trial  judge  appended  to  the  tran- 
acript  Isnot  sofflcient  for  that  porpoae.- Knott  r. 
Bessmer,  (Iowa,)  48  N.  W,  929. 

88.  Kule  17,  supreme  court  of  Booth  Dakota, 
reqnirrs  the  appellant  to  furnish  a  printed  ab- 
stnurt  of  so  much  of  the  record  as  is  necessary 
to  a  full  understanding  of  the  questions  present- 
ed. Ru>e  18  provides  that.  If  the  respondent 
deems  the  appellant's  abstract  unfair,  ne  may 
prepare  an  additional  abstract  field,  that  where 
the  appellant's  abstract  is  acquiesced  in  by  ^e 
respundent,  and  it  appears  therefrom  that  prej- 
tidicial  error  was  committed,  the  judgment  will 
be  reversed,  though  this  court  has  examined  the 
Tecprd,  and  finds  that  there  was  in  fact  no  error. 
— Noyes  v.  Lane,  (8.  D.)  48  N.  W.  828. 

99.  nrhere.  Immediately  after  the  trial,  the 
instructions  given  and  refused  are  returned  with 
the  files  to  the  clerk,  who  neglects  to  mark  them 
«s  filed  until  nine  months  after  the  trial  and 
eight  months  after  an  appeal,  and  the  instructions 
are  in  no  way  identified  by  the  bill  of  exoeptions, 
they  cannot  be  considered  by  this  court.  I^>llow- 
Ing  Hanks  v.  Brown,  79  Iowa,  660,  44  N.  W.  811; 
jUerrill  v.  Packer,  80  Iowa,  64d,  45  N.  W.  1076.— 
Fayne  t.  Baubinek.  (Iowa.)  48  N.  W.  995. 

Searing  and  rehearing. 

80.  In  the  absence  of  abuse  in  the  proceedings 
in  the  district  court  adjudging  a  person  insane, 
the  supreme  court,  on  appeal  irom  its  judgment, 
baa  no  authority  to  appoint  a  commission  to  try 
the  question  of  appellant's  insanity,  under  Code 
Iowa,  1 1442,  authorizing  the  judge  of  thedistrict 
court  to  man  such  appolntmeDL  and  mle  7  of  the 
supreme  court,  providing  that  ue  supreme  court 
has  general  supervision  over'the  district  ooorta 
to  prevent  and  correct  abuses. — ^In  re  Breaoe, 
(Iowa,)  48  N.  W.  991.  ^^ 

81.  A  rule  of  the  district  court  which  provides 
that  an  action  in  which  the  statutorvtime  for  fil- 
ing a  reply  has  expired  or  will  expire  one  week 
before  the  first  day  of  the  next  succeeding  term, 
whether  Issue  has  been  joined  or  not,  may  be  no- 
ticed for  trial  for  such  term  by  either  party  by 
fil  ing  a  notice  with  the  clerk  one  week  before 
the  commencement  of  the  term,  and  no  action  not 
so  noticed  will  be  docketed  for  trial  or  tried  up- 
on an  Isane  of  fact,  except  by  consent  of  both 
Vartlea,  doe*  not  apply  to  cases  which  are  for 


hearitigon  error.— Leahofl  v.  Pisher,  (Neb.)  48 
«•  Vf.  SSI. 

83.  Where,  on  an  order  by  the  supreme  court, 
a  commissioner  has  restated  an  account  by  tb« 
aid  of  certain  books  improperly  excluded  at  the 
trial,  the  flndiug  as  revised  will  be  affirmed 
when  supported  by  the  evidenoa,— Faga  v.  Hemp- 
hill, (Iowa,)  48  N.  W.  781. 

Appeals  from  inferior  courts. 

88.  The  taking  of  exoeptions  to  the  opinion  of. 
a  justice  of  the  peace  upon  questions  of  lajv  aris- 
ing during  the  trial  in  oases  tried  by  a  jury,  un- 
der Code  Civil  froe.  Neb.  {  988,  which  provides 
that  "in  all  cases  which  shall  be  tried  by  a  jury 
before  a  justice  of  the  peaoe  either  partv  shall 
have  the  right  to  except  to  the  opinion  of  the  jus- 
tice upon  any  question  of  law  arising  during  the 
trial  of  the  oaoae;  and  when  either  party  shall 
allege  such  ezoeptlon  it  shall  be  the  duty  of  the 
justice  to  sign  and  seal  a  bill  containing  suoh  ex- 
ceptions, "  eta,  do  not  extend  to  or  inuude  ques- 
tions touching  the  sufficiency  of  evidence  to  sup- 
port the  verdict.— Chicago,  B.  &  Q.  R.  0>.  v. 
Qoraoke,  (Neb.)  48  N.  W.  879. 

84.  Defendant  in  a  case  where  the  complaint 
claims  a  sum  In  excess  of  $80,  but  In  which  the 
recover  is  less  than  $16,  is  entitled  to  an  appeal 
under  Oen.  St.  Hlnn.  1878,  c  66,  |  118,  which 
provides  that  any  "person  aggrieved  bvany  judg- 
ment rendered  by  any  justice,  when  tne  amount 
exceeds  816,  *  *  *  or  when  the  complaint  ex- 
ceeds ISO, "  shall  be  entitled  to  an  appeal,  eto.— 
Koetfee  V.  Ringer,  (Mlim.)  48  N.  W.  917. 

86.  When  an  appeal  Is  taken  from  the  county 
oourt  to  the  district' court,  the  oase  Is  to  be  tried 
In  the  appellate  court  upon  the  Issues  that  were 
presented  In  the  court  from  which  the  appeal  was 
taken.  An  amended  answer  setting  up  a  differ- 
ent defense  from  that  presented  in  the  county 
court  may  tie  stricken  from  the  files. — Bishop  v. 
Stevens,  (Neb.)  48  N.  W.  827. 

86.  The  return  of  a  justice  of  the  peace  on  ap- 
peal cannot  be  disputed  or  supplemented  by  alfl- 
davita,  and  where  only  a  part  of  the  evidence  is 
reduced  to  writing  by  the  justice,  and,  in  addition 
to  that,  he  certifies  that  his  return  contains  all  the 
evideooe  given  on  the  trial  according  to  bis  best 
recollection,  it  will  be  construed  as  oontainlng 
substantially  all  the  evidence  in  the  case;  so  that 
if  either  pairty  claims  that  any  evidence  is  omit- 
ted, a  further  return  should  be  applied  for.— 
Plymat  v.  Brush,  (Minn.)  48  N.-W.  4M. 

IV.  RcTnw. 
In  general. 

87.  Alleged  errors  in  the  refusal  of  the  court  to 
directa  verdict  fordefendant  in  an  action  for  con- 
version, or  to  submit  the  question  of  conversion  to 
the  jury,  are  errors  of  law,  and  if  the  rulings  are 
incorporated  in  a  bill  of  exceptions  they  will  l>e  re- 
viewed on  appeal,  though  no  motion  for  new  trial 
was  made  below.— Sanford  v.  BelL  (N.  D.)  48  N. 
W.  484. 

88.  On  appeal  from  an  order  orermllng  a  de- 
murrer to  an  amended  complaint  the  supreme 
oourt  will  not  go  back  of  the  pleading  to  inquire 
whether  it  Is  regularly  in  the  oase.— Taylor  v. 
Nurth,  (Wis.)  48  H.  W.  136. 

Objections  not  raised  below. 

39.  Where  the  direction  of  the  court  to  find 
for  plalntiSis  made  part  of  the  verdict,  and  with- 
out objection  is  embodied  in  the  bill  of  excep- 
tions, it  may  be  reviewed  on  appeal,  though  not 
excepted  to,— Rosenthal  v.  Vernon,  (Wis.)  48  N. 

4U.  In  a  suit  to  recover  the  price  paid  for  town 
bonds  sold  by  defendants,  as  agents  of  the  town, 
plaintiff,  having  l>ased  bis  right  to  recover  on 
the  theory  that  the  statute  authorizing  the  bonds 
was  void,  cannot,  on  appeal,  contend  to  the  con- 
Irary  as  a  reason  for  a  reversal. — Powell  v.  Heis- 
ler,  (HiUD.)  48  N.  W.  411. 

41.  An  objection,  not  presented  below,  that 
plaintiff's  defpnse  of  laches  in  seeking  to  rescind 
a  aale  for  fraud  should  have  been  plMded  in  re- 
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vIt,  will  not  be  oonsldered  on  appeal.— Cedar 
Rapids  Ina.  Co.  t.  Batler,  (Iowa,)  48  N.  W.  1090. 

42.  Derendant  oonvejed  with  a  covenant  of 
warranty.  The  land  was  in  the  possession  of  an 
adverse  claimant  In  a  suit  for  a  breach  of  the 
covenant  the  conrt  charged  that  the  cause  of  ac- 
tion aocraed  on  delivery  of  the  deed,  and,  defend- 
ant being  a  non-resident,  the  action  was  not 
barred  unless  during  10  years  after  it  accrued 
service  might  have  been  had  on  him  onder  Code 
Iowa,  i  9618,  providing  that,  where  one  has  for 
the  traaaaotionof  anyboslneas  an  office  or  agency 
in  any  county  other  than  that  in  which  the  prin- 
cipal resides,  service  may  be  made  on  any  agent 
or  clerk  there  employed,  in  all  actions  growing 
out  of  or  connected  with  such  office  or  agency. 
Defendant  owned  lands  in  Iowa,  for  the  sale  and 
management  of  which  he  employed  one  B.,  who 
had  an  office  in  the  state.  The  location  and 
maintenance  of  this  office  was  unknown  t*  plain- 
tiff, the  sale  to  him  and  all  hii  transactions  with 
the  agent  having  been  in  another  county.  Held 
that,  plaintiff  not  having  appealed,  and  defend- 
ant not  oMecting  to  the  charge,  it  mnst  be  ac- 
cepted as  the  law  of  the  case,  and  that,  ander  the 
charge,  the  lury  were  Justified  in  finding  for 
plainUff.— Bellows  v.  Litchfield,  (Iowa,)  48  H.  W. 
1068. 

48.  Tbe  ooart,  by  Ita  Instmetions,  having  in- 
formed  the  jury  that  only  certain  speolfled  issues 
were  in  controversy,  and  no  exception  having  been 
taken  or  farther  instmction  requested,  it  cannot 
be  claimed  on  anpeal  that  there  were  other  issues 
which  ought  to  nave  been  submitted  to  the  jury. — 
Loudy  V.  Clarke,  (Minn.)  48  N.  W.  25. 

44.  Plaintiff  cannot  object,  on  appeal  from  a 
judgment  of  tbe  circuit  court  affirming  a  Judg- 
ment of  nonsuit,  that  the  circuit  court  allowed 
defendant  CIO  for  his  attorney's  fee  in  the  Justice 
court,  wiiere  the  record  shows  that  it  was  taxed 
after  notice  and  service  of  a  copy  of  the  bill  of 
costs  <«  plaintiff's  attorney,  and  does  not  show 
that  any  objection  was  made.— Duffy  v.  Kyan, 
(Wis.)  is  N.  W.  874. 

45.  In  an  action  for  personal  injuries,  an  ob- 
jection that  the  declarstion  does  not  snlBaiently 
allege  the  nature  and  extent  of  the  injuries  can- 
not be  made  for  the  first  time  on  appeal  from  a 
Judgment  rendered  on  a  second  trial  of  the  action. 
— Bhippy  V.  Village  of  An  Sable,  (Hich.)  48  N. 
W.  S84. 

46.  When  a  case  is  called  which  a  party  is 
not  prepared  to  try,  he  should,  in  order  to  avail 
himself  of  an  appeal  from  the  action  of  the  court 
in  trying  the  case,  file  a  motion  for  a  continuance 
supported  by  affidavit,  showing  grounds  for  the 
application,  and,  in  default  thereof,  cannot  for 
ue  first  time,  in  an  appellate  court,  object  to  the 
action  of  the  court  oeiow  in  proceeding  to  try 
tbe  case.— City  of  Lincoln  v.  Btaley,  (Neb.)  48  «. 
W.  887. 

47.  Where,  in  an  action  upon  an  account,  the 
prayer  of  the  petition  was  to  recover  "the  amount 
of  said  bill, "  no  definite  sum  being  named  there- 
in, and  no  objection  was  made  below  on  a  motion 
for  a  new  trial  that  the  Judgment  was  in  excess 
of  the  amount  claimed,  such  objection  cannot  be 
first  made  in  an  iH;>pellat«  court,  and  there  con- 
sidered.—Flannagan  T.  Heath,  (Neb.)  48  N.  W. 
904. 

48.  One  of  three  defendants  having  died,  and 
his  administrator  having  been  substituted,  and  no 
objection  having  been  mode  until  after  judgment, 
the  defendants  cannot,  on  appeal,  raise  the  point 
that  the  case  should  have  proceeded  separately 
against  the  administrator  and  against  tbe  surviv- 
ing defendant— Braithwaite  v.  Fewer,  (N.  D.)  48 
N.  W.  854. 

Disoretion  of  trial  oourt. 

49.  This  court  will  not  attempt  to  review  the  ao- 
tion  of  the  probate  court  in  refusing  an  application, 
under  Gen.  Laws  Minn.  1889,  c.  46,  t  lUi,  for  an 
exteasioQ  of  the  time  within  wMoh  to  file  claims 
against  tbe  estate  of  a  deceased  person,  a  matter 
wholly  within  its  discretion,  unless  all  of  the  facts 
and  circumstances  which  may  have  actuated  the 


ooart  below  an  pnaanted.— GlbaoB  t.  Bnonan's 
Batata,  (Hinn.)  48  N.  W.  4S0. 

60.  An  appeal  from  an  order  allowing  defend- 
ant to  file  an  amoided  answer  reserving  to  plain- 
tiffs or  any  other  defendants  the  right  of  moving 
to  strike  out  irrelevant  matter  in  it  will  be  dis- 
missed in  the  absence  of  any  showing  of  an  abuse 
of  discretion. — Paten  Paper  Co.  v.  g«"i«""* 
Water-Power  Co.,  (Wis.)  48  N.  W.  2GS. 

Premmptioiis. 

51.  Where  the  record  fails  to  shew  afflrmatlvely 
diat  the  district  court  did  not  get  jnrisdictlon  of  a 
case  appealed  from  the  county  commissioners,  it 
will  be  presumed  in  favor  of  the  jnrlsdietion  tbst 


it  was  properly  obtained.- Hemstead  v.  CargUl, 
(]Ilnn.)48N.  W. 


.666. 


Weight  ami  ■nflUclenoy  of  eridence. 

63.  The  order  of  the  trial  ooort  setting  aside  a 
verdict  and  granting  a  new  trial  will  not  be  dis- 
turbed where  it  doea  not  appear  that  a  preponder- 
ance of  the  evldenee  waa  manlfestiy  In  nvor  of 
the  verdict— Ayers  v.  Minneapolis,  St  P.  ft  &  8. 
M.  By.  Co.,  (Minn.)  48  N.  W.  088. 

63.  Inanactionforinjnries  toplaintiff'sdangh- 
ter,  where  the  instructions  given  are  sufficiently 
favorable  to  defendant,  and  there  is  evidence  to 
support  a  verdict  for  plaintiff,  a  Judgment  for 
him  will  not  be  disturbed  on  appeaL — Larson  v. 
Lake  Superior  Terminal  A;  Transfer  Co.,  (Wis.) 
48  N .  W.  481. 

64.  The  court  having  ruled  upon  the  anflloiency 
of  the  evidence  on  a  motion  that  a  verdict  be 
directed  for  tbe  defendant,  the  sufficiency  of  the 
evidence  to  sostaln  the  verdiet  may  be  reviewed 
on  an  appeal  from  tbe  Judgment,  although  no 
motion  tor  a  new  trial  had  been  made.-rHedFeren 
V.  Northern  Pao.  B.  Ca,  (Minn.)  48  N.  W.  1;  Id. 
686. 

66.  Upon  a  "case"  not  embracing  a  statement 
that  It  contains  all  the  evidenoe,  and  not  oertifled 
to  contain  it  all,  a  verdict  cannot  be  set  aside  as 
being  unsupported  by  the  evidence. — Kohn  v.  Ted- 
ford.  (Minn.)  48  N.  W.  686. 

66.  Where  In  ejectment  the  onl^  question  is 
one  of  fact  as  to  the  direction  of  a  line,  and  the 
evidence  supporta  tlie  referee's  finding  on  tiiat 
question,  the  Judgment  will  not  be  disturbed. 
— Laramy  v.  Buschke,  (Minn.)  48  N.  W.  661. 

67.  in  an  action  to  recover  the  oaiance  of  a 
loan  which  defendants  claim  to  have  tieen  a  gift, 
where  the  court  finds  that  itwas  procured  by  un- 
due influence  over  plaintiff's  intestate  by  defend- 
ant's agent,  who  stood  to  him  In  a  oonfldential 
relation,  but  none  of  the  evidence  is  sent  up  on 
^peal,  a  Judgment  for  plaintiff  will  not  be  dis- 
turbed.— Fisher  v.  Seventh-Day  Adventist  Pub. 
Ass'n,  (Mich.)  48  N.  W.  688. 

Bulings  on  evidanoe. 

58.  In  trover,  tbe  answer  alleged  that  defend- 
ant was  the  owner  of  the  property  under  an  ab- 
solute bill  of  sale  executed  to  him  by  plaintiff. 
In  a  second  count  defendant  alleged  that  he  held 
the  property  as  mortgagee,  and,  with  plaintiff's 
consent,  had  sold  it  to  pay  the  debt  "nse  execu- 
tion of  the  bill  of  sale  was  admitted,  but  the  par- 
ties disagreed  as  to  tbe  purpose  for  which  it  was 
made,  field,  the  evidenoe  not  having  been  pre- 
served, that  the  court  on  appeal  cannot  say  that 
there  was  error  in  refusing  to  charge  that  plain- 
tiff htid  the  buraen  of  proving  that  tbe  bill  of 
sale  was  Intended  as  a  mortgage  only,  nor  in 
charging  that  the  burden  was  on  defendant  to 
show  a  sale  of  the  property  to  him. — Johnson  v. 
Enudtson,  (Iowa,)  48  K.  W.  937. 

69.  The  exclusion  of  evidenoe  will  not  bo  re- 
viewed unless  the  ruling  and  tbe  evidence  are  pre- 
served in  a  bill  of  exceptions. — Zimmerman  v. 
Klingeman,  (Neb.)  48  N.  W.  368. 

60.  Where  certain  account-books  are  intro- 
duced by  plaintiff  and  defendant  respecUrely, 
both  are  estopped  to  assign  error  in  the  admis- 
sion or  rejection  of  such  evidence.— Minton  t. 
Underwood  Lumber  Co.,  (Wis.)  48  N.  W.  857. 

Matters  not  apparent  on  record. 

61.  In  an  action  to  recover  upon  a  certiflcate  of 
membership  in  a  life  iusuranoe  soeiety,  wii^ra 
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the  annred  had  made  deflinlt  Is  puriMnt  of  hli 
asaeasmenta,  whioh  nnder  the  oonitltiitlon  of  the 
society  worind  a  forfaitore  of  his  rights,  and 
where  the  flndinga  of  the  oonrt  that  snoh  artlale 
was  valid  do  not  state  its  terma,  and  there  is 
nothing  in  the  record  from  whicii  ita  oliaraoter 
can  be  determined,  a  judgment  denying  the  relief 
demanded  cannot  be  reviewed. —EnglertT.  Boman 
Catholic  Hut.  Protection  Boc.,  (Iowa,)  48  N.  W. 
810. 

63.  Alleged  Improper  remarks  of  ooansel  in  his 
argument  to  the  lory  must  be  given  in  the  record 
to  make  them  a  basis  for  error. — Farrand  v.  Al- 
drich,  (Mich.)  48  N.  W.  698. 

63.  Cnlees  the  evidence  is  preserved  In  the 
record,  the  snpreme  court  cannot  consider  the 
satBclency  of  the  evidence  to  Hupport  the  verdict, 
nor  whether  it  is  excessive.— Zimmerman  v.  Klln- 
geman^Neb.)  48  N.  W.  268. 

64.  Where  the  testimony  Is  not  preserved,  tne 
supreme  cotut  cannot  review  a  ruling  denying 
a  motion  to  dismiss  on  the  ground  that  the  plain- 
tifb  had  not  established  a  right  to  recover.— 
Densmore  v.  Red  Wing  Lime  &  Stone  Co. ,  (Hinn.) 
48N.  W.  628;  Id.  681. 

65.  Instructions  to  the  Jury  apparently  iodl- 
clous,  and  not  excepted  to  on  the  tirial,  will  not 
be  reviewed  unless  the  evidence  is  preserved.  — 
Zimmerman  v.  EllnReman,  (Neb.)  48  N.  W.  288. 

66.  Comp.  Laws  N.  D.  I  SaS7,  provides  that, 
though  no  exception  waa  taken,  the  supreme  court 
may  review  any  intermediate  ocdor  or  determina- 
tion, appearing  on  the  record,  which  involvea  the 
merits  and  necessarily  affects  the  judgment;  nor 
shall  it  be  necessary  to  take  any  exception  to  any 
error  whioh,  without  a  bill  of  exceptions,  ap- 
peara  on  the  face  of  the  record.  Haa,  that  the 
action  of  the  trial  court  in  directing  a  verdict, 
and  in  refusing  to  allow  the  plainUfl  to  dismiss 
his  action,  cannot  be  reviewed  on  appeal  without 
an  exception.— De  Lendrecie  v.  Feck,  ^.  D.)  48 

67.  lie  appellate  court  cannot  consider  an  ob 
]ection  to  tjie  opening  statement  of  an  attorney, 
whore  the  record  does  not  show  what  the  lan- 
guage was.— Welch  v.  Palmer,  (Kich.)  48  K.  W. 

m. 

Harmlem  error. 

68.  In  an  action  against  a  railroad  company  for 
inlory  to  oxen,  claimed  by  defendant  to  have 
gotten  on  its  track  in  its  depot  grounds,  inadmis- 
sible evidence  as  to  the  limit  of  depot  grounds  is 
harmless  error  if  the  other  evidence  shows  that 
they  did  not  extend  to  where  tiie  oxen  were  in- 
jured.—Flunkett  V.  Hinneapolls,  B.  S.  H.  &  A. 
Ry.  Co.,  (Wis.)  48  U.  W.  619. 

69.  Error  in  exclndlng  a  question  on  cross  ex- 
amination is  cured  where  the  party  subsequently 
calls  the  witness,  and  examinee  him  fully  on  the 
subject.— Rea  t.  JafEray  &  Co.,  (Iowa,)  48  N. 
IT.  78. 

70.  Error  in  rejecting  teatimony  of  defendant 
on'his  examination  in  chief  is  cured  if  he  gives 
the  testimony  on  bis  cross-examination. —Iforgan- 
stein  V.  Nejedlo,  (Wis.)  48  N.  W.  662. 

71.  Where  evidence  that  defendants,-  after 
plaintiff  was  Injured  in  their  employ,  refused 
to  go  with  plaintiff  to  a  surgeon  afvar  the  acci- 
dent is  Introduced  wlUiout  objection,  the  refusal 
to  instruct  the  jury  that  that  tact  is  Immaterial  is 
harmless  error,  where  the  damages  are  not  ex- 
cessive, and  the  verdicts  are  the  same  upon  two 
trials  of  the  case.— Eiimey  v.  Folkerts,(Hioh.)48 
N.  W.  2i<». 

72.  BUror  In  admitting  record  evidence  of  a 
mortgage,  without  sulBoIeDtly  accounting  for  the 
original.  Is  not  prejudicial,  where  the  mortgage 
la  subseqaenUy  produced,  though  not  offered  in 
evidence.— Rea  ▼.  Jaffray  &  Co.,  (Iowa,)  48  N. 
W.  78. 

7S.  In  an  action  to  recover  for  the  use  of  a 
party-wall  under  a  verbal  contract,  any  harm 
done  by  the  admisaion  of  plaintiff's  teatimcmy  aa 
to  how  he  understood  a  written  contract  in  rela- 
tion to  the  party-wall  when  be  waa  talking  with 
defendant  atxmt  what  be  ought  to  have  for  the 
use  of  the  wall  was  cured  by  an  instruction  that 


ttie  written  cimtraet  was  oat  of  thd  ease,  the  tes- 
timony having  been  admitted  conditionally  on  ita 
thereafter  appearing  that  the  written  oontnut 
had  anything  to  do  with  the  case.— Fireaoz  r. 
Simon,  (Wis.)  48  N.  W.  674. 

74.  In  an  action  for  the  value  of  goods  de- 
stroyed by  Are  while  in  poeaoaaion  of  a  bailee, 
received  under  an  agreement  to  hold,  and  Icaep 
thenl  fully  insured  for  the  owner's  benefit,  it  waa 
claimed  Iqr  tbe  bailee  (and  denied  by  the  owner) 
that  prior  to  tlw  fire  there  liad  been  a  full  settle- 
ment of  all  transactions  in  rriatloa  to  the  prop- 
er^ under  the  contraot  Held,  that  a  verdlot  for 
defendant  implied  a  finding  that  there  had  been 
■uoh  a  satUement,  and  therefore  the  admission  of 
evidence  that  the  bailee  afterwards  insured  the 
property  to  the  extent  of  his  charges  against  It 
could  not  liave  been  prejudicial  to  the  bailee.— 
Bicklea  v.  Brabbitts,  (Iowa,)  48  N.  W.  89. 

V.  DaoisKur. 
Dismlsaai. 

76.  On  appeal,  no  asstgnment  of  errora  was 
flled  until  after  argument  in  term-time,  two  da/s 
before  the  day  assigned  for  causes  from  Uie  dia- 
trict  from  which  the  appeal  waa  taken.  HM, 
that  the  appeal  should  be  dismissed,  under  Code 
Iowa,  i  81ii3,  providing  for  dismissal  for  a  failure 
to  serve  and  llle  an  assignment  of  errors  10  daya 
before  tbe  first  day  of  the  trial  term. — KcLnen  ▼. 
District  Township  of  Bear  Grove,  (Iowa,)  4S  N. 
W.  76. 

76.  Under  Code  Iowa,  {  1444,  giving  to  a  per- 
son confined  as  Insane  the  benefits  of  the  writ 
of  habeai  oorpus,  and  providing  that  at  the  hear- 
ing "the  question  of  insanity  shall  be  deoided, " 
the  district  judge  In  oiuunbers,  on  petition  for  a 
writ  of  habeas  oorpus,  pending  appeal  to  the 
district  court  by  one  adjudged  insane  by  the  com- 
missioners of  insanity,  and  ordered  to  be  com- 
mitted to  the  aaylom,  mb  tba  tl^t  to  hear  evi- 
dence as  to  petitioner's  sanity,  and,  on  finding 
her  insane,  to  order  her  to  be  oommttted  to  the 
asylum;  and  tbe  district  court  can  dismiss  the 
appeal  on  motion  to  dismiss,  if  it  Has  before  it  all 
the  proceedings  and  orders  in  the  habeas  corpiM 
proceedings.- In  re  Bresee,(Iowa,)  48  N.  W.  991. 

Modlfloatlon  of  Judgment. 

77.  In  Nebraska,  the  snpreme  court,  on  review- 
ing a  case  on  appeal,  when  the  judgment  of  the 
district  court  is  for  a  less  sum  tham  the  undis- 
puted evidence  shows  the  successful  party  waa 
entitled  to,  will  enter  such  a  judgment  as  under 
the  evidence  should  have  been  rendered  in  the 
court  below.— Spenoe  v.  Damron,  (Neb.)  48  N. 
W.  880. 

78.  Under  Code  Iowa,  S  1444,  giving  to  a  per> 
son  confined  as  Insane  the  benefits  of  the  writ 
of  hab€a$  corpui,  and  providing  that  at  tlw  hear>- 
Ing  "the  question  of  insanity  shall  be  decddcd," 
the  district  judge  In  chambers,  on  petition  for  » 
writ  of  habea»  oorjms,  pending  appeal  to  tl» 
distriot  ooort  by  one  adjudged  Insane  by  the  oom- 
missloners  of  insanity,  and  ordered  to  be  oook- 
mitted  to  the  asylum,  has  the  right  to  hear  evi- 
dence aa  to  petitioner's  sanity,  and.  on  flndinc 
her  insane,  to  order  her  to  be  committed  to  the 
asylum;  and  after  the  appeal  is  dlsmiaaed  by 
the  district  court  on  the  ground  that  all  questiona 
involved  dierein  were  determined  by  the  distriot 
judge  on  the  petition  for  writ  of  habeas  oorpus, 
the  distriot  court  proceeds  further  to  commit  ap- 
pellant to  the  Insane  asylum,  instead  of  leaving 
her  to  be  dealt  witn  by  the  district  judge,  the 
supreme  court,  on  appeal,  may  remedy  any  ob- 
jection to  the  order  by  modltvlng  it  to  a  simple 
order  dismissing  the  appeaL  —  In  re  Bresee, 
(Iowa,)  48  H.  W.  991. 

79.  Where  a  jury  disregarded  the  instructions 
of  tile  court  as  to  the  loss  proven,  in  an  action 
on  an  insurance  policy,  and  brought  in  a  verdict 
for  a  greater  amount,  and  neither  party  made  any 
application  to  the  trial  court  to  have  the  error 
corrected,  the  case  will  not  be  reversed  on  appeal, 
but  the  correction  will  be  made  by  reducing  the 
judgment- Tubbs  v.  Dwelling-House  Ins.  Co.. 
(Mich.)  48  N.  W.  296. 
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Mandate  and  proceedings  below. 

80.  In  an  action  for  the  breach  of  covenants  In 
a  deed  the  trial  court  rendered  ludKment  for  de- 
fendant becsase  plaintiff  had  failed  to  ahow  that 
defendant  had  not  a  good  title  when  the  deed  was 
made.  The  luderment  was  reversed  on  appeal  on 
the  ground  tiiat  the  burden  was  on  defendant  to 
show  that  he  had  a  good  title,  and  the  cause  re- 
manded, with  direction  that  the  circuit  court,  in 
Its  discretion,  on  the  application  of  defendant  for 
caose  shown,  might  grant  a  new  trial.  Held, 
that  it  was  proper  to  grant  a  new  trial  on  de- 
fendant's affidavit  that  he  could  prove  his  title, 
.and  that  he  failed  to  do  so  on  the  first  trial  be- 
cause his  counsel  advised  him  that  it  was  unnec- 
essary.—McLennan  y.  Frentice,  (Wis.)  48  N.  W. 
487. 

81.  Defendant  banlc  held  a  first  mortgage,  and 
If.  8c  Co.  a  second  mortgage,  on  a  stock  ot  goods, 
when  a  creditor  of  the  mortgagor  attacked  the 
validity  of  both  mortgages  by  garnishment  pro- 
ceedings against  both  mortgagees,  which  were 
heard  togeuer.  On  appeal,  the  supreme  court 
held  the  second  mortgage  valid,  and  the  first 
mortgage  void  in  part,  and  remanded  the  cause. 
The  property  had  by  agreement  been  sold,  and 
was  held  by  the  bank  to  await  the  result  ot  liti- 
gation. The  lower  court  thereupon  entered  judg- 
ment according  to  directions  of  the  supreme  court, 
but  in  addition  gave  the  creditor  Jndgmentagainst 
the  bank  to  the  extent  that  its  mortgage  had 
been  declared  void.  Held,  that  the  court  erred. 
There  should  have  been  Joinder  of  proper  issue 
between  the  creditor  and  H.  &  Co.,  the  latter  of 
whom  had  no  opportunity  to  assert  their  rights, 
and  the  court  should  have  determined  which  was 
entitled  to  the  fund  after  the  first  mortgage,  aod 
until  this  is  done  the  supreme  court  cannot  pass 
on  the  question.  -Cribb  v.  Morse,  (Wis.)  48  N.  W. 
48v* 

Argument  of  Counsel. 

8e«  Criminal  Law,  13-16;  Trlfll,  17-19. 

ABBEST. 

Without  warrant. 

Shouting  in  the  streets  'Of  a  village  was 
not  in  the  "presence"  of  an  officer,  so  as  to  Jus- 
tify an  arrest  without  a  warrant,  when  the  offi- 
cer was  150  feet  away,  on  another  street,  and 
did  nut  see  the  offender,  and  had  no  direct  knowl- 
edge that  it  was  he  who  committed  the  offense. — 
People  V.  Johnson,  (Mich.)  48  N.  W.  870i 

ABSON. 

Indictment. 

1.  An  indictment  charged  that  defendant,  at 
a  oertain  time  and  place,  in  a  certain  store, 
caused  to  beset  fire  to  and  burned  a  large  amount 
of  combustible  material,  with  the  intention  to 
cause  the  said  store  building  to  be  burned,  and 
then  and  there  set  fire  to  and  caused  to  be  burned 
the  said  store  building.  The  instructions,  ver- 
dict, and  Judgment  showed  that  defendant  was 
tried,  without  oblection,  for  the  crime  of  setting 
Are  to  material  with  intent  to  bum  the  store,  and 
not  for  the  crime  of  bnming  it.  Held,  that  the 
indictment  was  not  bad  for  duplicity,  but  that 
the  allegations  in  regard  to  an  actual  borning 
should  be  regarded  as  an  all«ration  of  evidence, 
and  treated  as  surplusage.— State  v.  Hull,  (Iowa,) 
48  N.  W.  91T. 

Evidence. 

2.  On  a  trial  for  arson  there  was  no  error  in 
the  admission  of  drafts  drawn  by  defendant  for 
the  purpose  of  showing  his  financial  condition 
at  the  time  of  the  fire,  where  most,  if  not  all,  of 
the  indebtedness  evidenced  by  tae  drafts  was 
shown  by  defendant**  testimony  to  have  existed 
at  that  t&ie.— 8tat«  v.  Hull,  (Iowa,)  48  K.  W.  917. 

8.  It  was  claimed  by  the  state  that  a  set  ot 
duplicate  kevs  to  the  burned  building,  which  was 
missing,  and  which  upon  search  was  found  in 


tha  ranit  af  aa  onOionsa,  waa  pnt  there  hr  de- 
fendant. Dafendantolaimed  that  it  was  pat  there 
by  m  detaotive,  who  was  working  against  him, 
and  who  oondnoted  the  search.  Held  that,  in 
view  of  defendant's  claim,  there  was  no  error  in 
admitting  an  affidavit  of  the  county  attorney,  on 
which  the  search-warrant  was  Issued,  to  show 
why  the  search  was  made.— State  v.  Hull,  (Iowa,) 
48N.  W.  917. 

ASSAULT  Ain>  BATTEBY. 

Civil  action — Evidence. 

1.  In  an  action  for  damages  for  assault  and 
battery  the  fact  that  plaintiff  used  abusive  lan- 
guage to  defendant  is  competent  evidence,  and 
the  admission  in  evidence  ot  the  words  used, 
when  called  for  by  plaintiff's  counsel  on  redirect 
examination,  is  not  prejudicial,  as  their  effect 
could  only  be  to  show  provocation. — ^Eent  v.  Cole, 
(Mich.)  48  V.  W.  168. 

2.  In  an  action  for  damages  for  assault  and 
battery  the  evidence  showed  that  defendant  had 
■truck  plaintiff  on  the  nose,  and  so  Injured  it 
that  he  oould  not  breathe  freely  through  one  nos- 
tril. Plaintiff  testified  that  when  he  caught  cold 
he  was  unable  to  breathe  through  the  other  nos- 
tril, and  a  physician  testified  that  such  would  be 
the  effect  of  a  oold.  Held,  that  it  was  compe- 
tent for  plaintiff  to  ask  the  physician,  as  an  ex- 
pert, what  would  be  the  probable  effect  If  plain- 
tilT  should  be  unable  to  breathe  through  his  nose. 
— Morganstein  v.  Nejedlo,  (WU.)  48  N.  W.  662. 

InstrnotionB. 

8.  In  an  action  for  damages  for  assault  and 
battery,  an  Instruction  that  as  to  the  extent  of  the 
Injury  the  evidence  was  not  very  voluminous; 
that  the  most  they  knew  about  It  was  what  they 
had  heard  from  Dr.  M.,  who  testified  that  when 
he  examined  plaintiff  he  found  there  had  been 
occasioned  by  some  means  a  slight  disturbance  of 
his  brain,  and  that  very  slight  disturbances  to  the 
temple,  where  the  skull  was  very  thin,  might 
produce  serious  results  of  that  kind,  is  not  prej- 
udicial, to  defendant  at  least,  in  calling  raecial 
attention  to  the  professional  evidenoe  bear&g  on 
the  injurv,  especially  where  it  is  immediately 
followed  oy  the  remarlcs  of  the  court  to  the  Jury 
that  they  had  he^rd  all  the  evidenoe  relating  to 
plalntUTs  appearance  and  conduct  after  bis  al- 
leged hurt,  and  it  was  for  them  to  determine  on 
all  the  evidence  how  seriously  he  was  hurt, 
whether  or  not  he  was  afflicted  with  dlxzlness, 
etc.— Tordeck  v.  Homadka,  (Wis.)  48  N.  W.  893. 

4.  In  an  action  for  asaault  and  battery,  Instmo- 
tions  that  it  plaintiff  made  the  first  attack  defend- 
ant would  be  justified  In  repelling  it  by  the  exercise 
of  such  reasonable  force  as  seemed  to  him  at  the 
time  to  be  necessary ;  and  that  it  most  appear  to  the 
jurr  that  defendant,  in  using  force  to  repel  the  at- 
tack, acted  honestly,  and  they  are  to  consider  the 
reasonableness  of  the  means  used  to  repel  it  In  de- 
termining whether  defendant  did  act  nonestly,— 
are  correct.— Kent  v.  Cole,  (Mich.)  48  N.  W.  168. 

justification. 

6.  In  an  action  for  assault  and  battery,  where 
the  evidence  shows  that  defendant,  while  quar- 
reling with  plaintiff,  stopped  his  wagon  and  got 
out,  and  walked  several  feet  to  where  plaintiff 
was  standing  with  his  hands  in  his  po(Aets,  and 
struck  plaintiff  in  such  position,  the  question  of 
Justification  under  an  answer  of  ion  cutaiM 
demesne  should  not  be  submitted  to  the  Jury.— 
Morganstein  v.  Nejedlo,  (Wis.)  48  N.  W.  6S2. 

6.  In  an  action  for  assault,  where  it  appears 
that  plaintiff  first  attacked  defendant,  she  cannot 
recover  unless  defendant  used  more  force  than 
was  necessary  In  repelling  the  attack. — Dtink- 
hom  V.  Bubel,  (Mich.)  48  N.  W.  710. 

7.  Where  defendant  was  rightfully  on  the 
premises  of  plaintiff's  husband,  and  was  inter- 
fered with  in  hie  work  by  plaintiff's  mother,  ha 
had  the  right  to  rid  himself  of  such  annoyance, 
and  plaintiff  had  no  right  to  assault  him  in  de- 
fense of  her  mother,  it  dofendant  was  in  the  use 
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«f  reMonable  esr«.— Drlnkhotn  v.  Bnbel,  (Mloh.) 
48  N.  W.  710. 

8.  A  constable  who  levies  an  •ttaohment  np- 
CD  a  car  of  coal  as  the  deotor's  property  wheb  it 
in  tact  belongs  to  a  third  person  is  not  Justified 
in  /orcibly  dispossessing  ine  owner,  who,  after 
the  levy  of  the  attachment,  peaceably  gets  pos 
session  of  the  car  from  the  agent  of  the  railway 
Gompanv,  in  whose  care  it  was  left  by  the  con- 
aUble.— BrowneU  v.  Durkee,  (Wis.)  48  N.  W.  241. 

9.  Where  the  lessee,  after  the  surrender  and 
termination  of  a  lease,  denies  the  lessor's  right 
to  peaceable  entry  and  possession,  and  attempts 
to  expel  him  bv  foroe,  this  is  an  unlawful  as- 
saultt  and  the  lessor  is  justified  in  resisting  it 
with  sufficient  force  to  repel  the  aame.— Qillespie 
V.  Beecher,  (Mich-J  48  N.  W.  861. 

Criminal  profleontlon— Erldenoe. 

10.  On  a  trial  for  assault  and  battery,  where 
It  appears  that  a  lessor,  in  the  temporary  absence 
of  the  lessee,  nails  up  the  doors  of  the  house,  and 
the  latt<^r.  on  returning,  breaks  in  with  the  aid 
of  his  wifn.  and  hurls  a  stone  at  the  lessor,  near 
"by,  who  follows  him  into  the  house  and  assatilts 
mm,  papers  and  the  Justice's  docket  showing 
the  ttaiut  of  an  action  brought  by  the  lessor  to 
oust  the  lessee,  and  ponding  at  the  time  of  the 
ssssalt,  were  properly  lucroouced,  as  tending  to 
explain  thesituation.— State  v.  MoKinley,(Iowa,) 
48N.  W.  804. 

11.  Evidence  that  the  lessor  had  attempted  by 

Physical  force  to  prevent  the  lessee's  wife  from 
reaklng  open  the  door  was  properly  Intrndnced, 
as  tending  to  explain  the  sitaation. — State  t. 
McKiuiey,  (Iowa,)  48  N.  W.  804. 

Instruotlons. 

18.  On  a  trial  for  assault  and  battery,  where 
it  appears  that  a  lessor,  in  the  temporary  absence 
of  the  lessee,  nails  up  the  doors  of  the  honse,  and 
the  latter,  on  retnming,  breaks  in  with  the  aid 
of  his  wife,  and  hnrls  a  stone  at  the  lessor,  near 
by,  who  follows  him  into  the  honse  and  assaults 
bim.  It  is  not  error  to  charge  that  the  lessor, 
though  honestly  believing  that  the  lessee  was  go- 
ing for  a  loaded  gun  to  use  against  him,  was  not 
justified  in  following  him  and  using  force,  if  he 
«ould  have  escaped  from  the  peril  by  getting 
away.— State  v.  HoEtnley,  Howa,)  48  H.  W  804. 

ABaessmeiit. 

Of  taxes,  see  Taxation,  8, 7. 

Assets; 

Of  decedents'  estates,  see  Executort  and  Admin- 
iitraton,  1-8. 

ASSIQNMENT. 

See,  also,  Aiifgnment  for  BeneJUt  of  OredtUm. 
Of  errors,  see  Appenl,  83-20. 
mortgage,  see  Mortgaget,  17. 

"What  is  anignabla 

1.  A  contract  by  a  uoal  mining  company  to 
lomlsh  daily,  for  one  year,  a  certain  quantity  of 
«oal  taken  from  a  particular  vein,  to  defendant 
railroad  company,  is  not  assignable;  and  an  as- 
signee of  the  ooal  company  under  an  assignment 
for  the  benefit  of  creditors,  made  before  the  ex- 
piration of  the  year,  cannot  maintain  an  action  to 
oompel  tiie  railroad  company  to  complete  the 
contract  Following  Rappleye  v.  Seeder  Co.,  70 
Iowa,  8S0,  44  N.  W.  868.— Worden  r.  Chicago  & 
K.  W.  R.  Co.,  (Iowa,)  48  N.  W.  7L 

Xffeot. 

2.  Where,  before  settlement  of  the  partner- 
ship business,  one  partner  conveys  to  a  third 
party  an  "undivided  ^  of  all  •  •  •  the  book 
accounts  and  promissory  notes  pertaining  to  or 
growing  out  of  the  firm  business, "  the  transfer 
includes  a  claim  a^lnst  the  other  partner  of  a 
balance  due  from  him  to  the  firm. —Cook  v.  Short- 
hill,  (Iowa,)  48  N.  W.  84. 


Blghta  of  parties. 

8.  Where  the  owner  of  a  chose  In  action  exe- 
ontes  to  another  an  assignment  of  it,  absolute  in 
terms,  such  assignee  is  the  party  in  legal  inter- 
est, and  may  maintain  an  action  on  the  demand 
in  nis  own  name*  although  there  be  a  verbal 
agreement  between  the  assignor  and  assignee  that 
the  latter,  when  he  collects  the  money,  shall  hold 
It  as  trustee  for  the  former.— Anderson  t.  Bear- 
don,  (Minn.)  48  N.  W.  777. 

Suits  by  assignees. 

4.  Defendant  never  having  attempted  to  de- 
liver certain  notes  described  In  the  contract,  evi- 
dence on  her  part,  in  an  action  for  breach  of  the 
contract,  that  plaintiff's  assignor  had  secured  the 
notes,  and  that  plaintiff  paid  nothing  for  the  as- 
signment of  the  contract,  was  properly  rejected 
as  immaterial.— Warder,  Bnshnell  &  Qlessner 
Co.  V.  Jack,  (Iowa,)  48  N.  W.  7Sf>. 


ASSIGNMENT  FOB  BENEFIT 
OF  CBEDITOBS. 

Bee,  also,  Bankruptey;  ImolMncy, 

Wliat  oonstltatea. 

1.  An  Insolvent  debtor  gave  to  each  of  certain 
creditors  a  chattel  mortgage  on  all  his  property. 
The  creditors  were  given  priority  in  the  order  in 
which  the  mortgages  were  executed.  The  prop- 
erty was  attached  by  other  creditors.  Comp.  St 
Neb.  o.  6,  {  89,  provides  that  every  assignment 
forthe  benefit  of  creditors  shall  be  void  if  it  gives 
a  preference  to  any  debt  or  class  of  debts.  Held, 
that  the  transaction  was  not  an  assignment,  and 
the  mortgages  were  valid. — Hershiser  v.  Higman, 
(Neb.)  48  N.  W.  878. 

Bequlaites  and  validity. . 

2.  Tlii-ee  mortgagee,  payable  on  demand,  glvou 
on  the  same  day  by  an  insolvent  debtor  to  secure 
bona  tide  debts,  which  do  not  cover  all  of  the 
debtor's  property,  do  not  constitute  a  common- 
law  assignment,  and  are  not  void  under  How.  St. 
Hlob.  I  8788,  which  provides  that  all  assignment* 
oommMily  called  "common-law  assignments  for 
the  benefit  of  creditors  "shall  beveidnnless  they 
are  without  preference*.  —  Sheldon  v.  Hann, 
(Mich.)  48  N.  W.  678. 

8.  A  deed  of  assignment  for  the  benefit  of 
creditors,  reciting  as  facta  the  conditions  which 

estif y  an  assigrnment  nnder  the  insolvent  law  of 
innesota  of  1881,  and  providing  for  distribution 
to  "creditors  who  shall  file  releases  of  dieir  debts 
as  by  law  provided, "  is  a  valid  assignment  under 
that  sUtnte.— Smith  v.  Bean,  (Minn.)  48  N.  W. 
087. 

4..  An  aasignment  for  the  benefit  of  creditors 
may  be  ezecntod  oat  of  Minnesota  by  a  non-resi- 
dent, the  same  being  filed  in  the  county  in  Mlnno. 
sota  where  the  business  of  the  assignor  had  been 
carried  on.— Smith  v.  Bean.  (Minn.)  48  N.  W.  087. 
6.  By  the  certificate  of  acknowledgment  of  a 
deed  of  assignment  executed  by  "D.  F. "  and  "D. 
F.  as  surviving  partner, "  it  appeared  that  "D  F. " 
duly  acknowledged  the  same.  Held  sufficient 
proof  of  Its  execution  for  all  the  uses  and  pur- 
poses expressed  in  the  deed. — Hanson  v.  Metoalf, 
iMinn.)  4i  N.  W.  4*1. 

Bights  of  creditors. 

6.  Code  Iowa,  {  8126,  provides  that  all  cred- 
itors who  shall  not  exhibit  their  claims  within 
three  months  from  the  notice  of  assignment  shall 
not  participate  In  the  dividends  until  after  the 
payment  of  claims  presented  within  said  time  and 
allowed  by  the  court.  A.  and  B.,  partners,  made 
a  general  assl|^ment  of  all  their  property  for  the 
benefit  of  their  partnership  and  individual  cred- 
itors. Plaintiff,  holding  a  note  against  A.,  did 
not  present  bis  claim  until  after  the  expiration 
of  three  months  from  the  publication  of  the  notice 
of  assignment  The  firm  were  insolvent,  and 
A. 's  assets  were  more  than  sufficient  to  pay  his 
individual  indebtedness.    Claims  were  duly  filed 
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against  the  firm.  Plaintiff  amd  the  aaaignee  to 
compel  payment  of  his  claim,  field,  that  the- 
claims  flled  within  the  statntory  time  by  the  firm 
creditois  take  i^ecedence  over  plaintiff  against 
the  indiridnal  property  of  A.,  and  oannot  be  lim- 
ited to  satisfaction  out  of  the  Jbcm  aaseta.— Budd 
V.  King,  (Iowa,)  48  N.  W.  mT 

7.  A  creditor  who  has  availed  himself  in  any 
manner  of  what  purported  and  was  intended  to  be 
an  assiniment  made  by  his  debtor  under  Gtan. 
Laws  Minn.  1881,  o.  118,  the  instrument  being  de- 
fective on  its  face,  or  has  obtained  and  accepted 
benefits  to  be  derived  therefrom,  by  making  and 
delivering  proof  of  his  claim  to  the  assignee,  and 
.thereafter,  although  notified  of  ita  allowance,  per- 
mitting it  to  stand  as  a  proved-up  claim  against 
the  estate,  bars  himself  from  taking  any  action 
which  will  defeat  the  purpose  of  the  instrument  as 
a  transfer  of  the  property  of  the  aasignor.— Olson 
V.  O'Brien,  (Minn.)  48  N.  W.  158. 

8.  Notice  to  or  knowledge  by  an  assignee  or 
a  reoeiver,  of  the  contents  of  a  contract  or  other 
instrument  specified  in  (Jen.  St.  Minn.  1878,  o.  89, 
1 15,  not  flled  as  required  by  law,  and  therefore 
declared  absolutely  void  as  to  creditors  not  having 
actual  knowledge  of  the  same,  is  not  notice  to  the 
creditors  of  a  debtor  who  has  made  an  assignment 
or  for  whom  a  reoeiver  has  been  appointed,  tha 
assignee  or  reoeiver  being  in  no  sense  tlie  ageot 
of  the  oreditora.— Thomas  Manofg  Co.  v.  Foote 
(Minn.)  48  N.  W.  1019. 

9.  Where  both  the  maker  and  indorser  of  a 
note  assign  for  the  benefit  of  their  creditors, 
after  the  note  has  become  due,  and  the  indorser 
has  been  charged  with  ita  payment,  the  holder 
may  prove  his  claim  against  the  estate  of  each 
severally  for  the  full  amount  due.— In  re  Meyer, 
(Wis.)  48  N.  W.  55;  Jewell  ▼.  Bherman,  U.; 
Same  v.  First  Nat  Bank,  Id. 

ASSOdATIONa. 

See,  also.  Benevolent  Societies;  BuUdina  and 
lA)anAiisoeiaUon$;  Corporations;  Water  Com- 
panies. 

lAabUity  of  offloen. 

1.  In  an  action  againat  defendant  npon  his 
partnership  liability  as  a  member  and  officer  of 
aa  unincorporated  fair  association  to  recover  pre- 
miums awarded  by  it,  he  denied  tliat  he  was 
either  an  officer  or  member.  It  appeared  that 
there  was  no  express  agreement  aa  to  the  oigani- 
tation  thereof,  out  he  contributed  money  >n  its 
anpport,  and  in  the  newspaper  advortisemeats, 
which  ran  from  April  to  September,  he  waa  des- 
ignated as  its  vice-president.  He  took  one  of 
these  papers,  but  said  he  liad  no  reoolieotion  of 
seeing  his  name  in  that  connection.  At  the  fair 
he  acted  as  a  Judge  of  the  races,  but  said  he  did 
so  only  at  the  solicitation  of  the  manager  of  the 
department.  He  also  collected  some  money  to 
pay  the  association's  bills.  Held  sufficient  to 
warrant  a  finding  that  he  acqnieaced  in  this  use 
of  his  name,  and  to  support  a  verdict  against  him. 
—Murray  v.  Walker,  (Iowa,)  48  N.  W.  1076. 

S.  lor  an  action  agiiinst  defendant  npon  his 
partnership  liability  as  a  member  and  officer  of 
an  unincorporated  fair  association  to  recover  pre- 
miums awu^ed  by  it,  it  was  proper  to  submit  to 
the  jury  the  question  whether  defendant  was  a 
"member"  of  the  association,  aa  well  as  the  ques- 
tion whether  he  acquiesced  in  the  use  of  his 
name  as  vice-president.  —  Murray  v.  Walker, 
(Iowa,)  48  N.  W.  1075. 

8.  In  an  action  against  defendant  upon  his 
partnership  liability  as  a  member  and  officer  of 
an  unincorporated  fair  association  to  recover  pre- 
miums awarded  by  it,  it  was  proper  to  charge 
that  if  defendant  was  a  member  of  the  association, 
and  knew  that  it  had  offered  the  premiums  in 

?,uestlon,  and  thereafter  assisted   in  holding  the 
air,  this   would   amount  to  a  ratification;    but 
that,  if  he  was  not  a  member,  and  only  an  "em- 

filoye, "  his  acts  at  the  fair  would  not  impose  any 
labilltv  upon  him.— Murray  v.  Walker,  (Iowa,) 
48  N.  W.  1075. 


4.  The  nae  of  the  word  "employe"  was  not 
misleading,  although  there  was  no  evidence  that 
h«  was  working  for  hire.— Murray  v.  Walker, 
(Iowa,)  48  N.  W.  107S. 

6-  It  was  proper  to  admit  the  testimony  of 
certain  persons  that  they  acted  aa  officers  of  th« 
association,  and  what  they  did  in  that  capacity, 
as  this  tended  to  show  in  what  manner  they  and 
defendant  were  associated  together  in  the  con- 
duct of  the  fair.— Murray  v.  walker,  (Iowa.)  4ft 
N.  W.  1075. 

6.  A  rule  of  an  association  permitted  th» 
officers  to  scale  down  the  premiums  in  caae  of 
bad  weather,  and  the  court  charged  that,  if  the 
conditions  authorizing  them  to  scale  down  eizisted, 
there  would  only  bo  a  liability  for  the  rednoed 
amount  Held  proper  to  further  charge  that  no 
agreement  by  anyeochibitors  to  accept  a  leas  sun 
than  the  whole  premium  earned  would  be  bind- 
ing if  made  without  other  consideration  than  the 
payment  of  such  reduced  sum.  -Murray  v.  Walker, 
Oowa,)  48  N.  W.  1075. 

7.  Defendant  oould  not  complain  ttiat  tb» 
ooart  did  not  aufflciently  explain  wbat  kind  of 
weather  would  be  "unfavorable, "  so  as  to  war- 
rant a  scaling  down,  when  he  failed  to  ask  for 
additional  explanations  at  the  time. — Murray  v. 
Walkar.  (Iowa,)  48  N.  W.  1075. 

ASEruMPsrc. 

When  lies. 

1.  Where  defendant  refusea  to  surrender  grate» 
put  into  his  house  by  plaintiff,  and  refuses  to  pay 
for  them  as  not  according  to  contract,  upon  de- 
mand, the  plaintiff  may  waive  the  tort,  and  sue  in 
assumpsit  for  their  value.— Aldine  Mannf'g  Co. 
V.  Barnard,  (Hich.)  48  N.  W.  380. 

9.  Wiiere  goods  arepnrchased  byanotherper- 
son,  and  brought  into  a  merchant's  store  without 
his  knowledge  or  consent,  there  must  be  soras 
evidence  that  he  sold  the  goods  and  received  the 
proceeds  in  order  to  render  him  liable  for  money 
bad  and  received  for  the  seller.— Leaher  v.  Lon- 
don, (Mioh.)  48  H.  W.  378. 

Joinder  of  parties. 

8.  Plaintiff  gave  C.  a  sum  of  mouej  for  safe- 
keeping, and  a  amaller  sum  to  J.,  the  other  de- 
fendant, for  a  similar  purpose.  C.  never  parted 
with  the  custody  or  control  of  the  deposit  Held, 
in  an  action  against  both  to  recover  the  money, 
that  there  was  no  Joint  liability,  and  defendants 
were  entitled  to  a  verdict— O'Connor  ▼,  O'Connor, 
(Mich.)  48  N.  W.  871. 

Pleading  and  proof. 

4.  Where  the  complaint  sets  np,  as  a  oanse  of 
action,  the  loan  of  a  specific  sum  which  defendant 
promised  to  repay,  and  the  evidence  shows  that 
the  plaintiff,  instead  of  money,  turned  over  to  i'^ 
fendant  the  promissory  note  of  a  third  person,  tho 
face  value  of  which  defendant  agreed  to  repiv 
with  interest,  and  the  answer  denies  the  loan,  out 
admits  the  receipt  of  a  note  for  the  same  sum, 
which  defendant  alleges  he  purchased  on  credit, 
the  variance  In  the  proof  is  Immaterial.— Fravell 
V.  Nett  (Minn.)  48  N.  W.  446. 

fi.  Where  an  instrument  consisting  of  a  prom- 
ise to  pay  money  in  the  form  of  a  note,  to  which 
is  added  a  power  of  attorney  to  confess  judgment 
thereon  against  the  maker,  ia  declared  on  under 
the  common  counts  bytlie  payee  mentioned  there- 
in, and  it  is  averred  to  be  plaintiff's  sole  cause 
of  action,  such  Instrument  is  admissible  in  evi- 
dence notwithstanding  it  is  not  negotiable  under 
the  law-merchant —Conrad  Selpp  Brewing  Co.  v. 
McKittrlck,  (Mich.)  48  N.  W.  1086. 

FroTinoe  of  jury. 

6.  Whether  extra  or  different  work  than  called 
for  by  a  special  contract,  and  not  expressly  agreed 
to  be  paid  for,  is  of  such  character  as  to  raise  an 
implied  assumpsit  to  pay  for  the  same,  is  usually 
a  question  for  the  jury,  to  be  determined  by  the 
nature,  amount,  and  value  of  suoh  work.— FraveU 
V.  Nett,  (Minn.)  48  N.  W.  44A. 
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ATTAGHHBNT. 

Bee,  also,  Gkimi*hm«nt 

Joriadiotion. 

1.  In  prooeedinn  on  an  attacdmient  against 
an  alleged  non-resident,  it  appeared  that  defend- 
ant, when  a  resident  of  the  state  of  Minnesota, 
was  appointed  goTemment  blaokamith  on  an  In- 
dian resenration  in  South  Dakota,  and  removed 
there  with  his  family  and  part  of  his  household 
effects,  leaving  the  other  part  at  hie  hoaae  in 
Minnesota,  which  was  oooupled  after  his  depart- 
ure by  a  tenant  part  of  the  time.  Several  times 
during  a  period  of  14  months  after  defendant's  de- 
parture, he  and  his  wife  returned  and  occupied 
the  Minnesota  house  for  a  day  or  night.  Defend- 
ant kept  house  at  his  residence  in  South  Dakota. 
Held,  that  the  place  of  defendant's  actual  resi- 
dence was  in  South  Dakota,  and  that  his  status  as 
a  non-reaideiit  being  determined  by  his  place  of 
actual  leMdenoe,  and  not  by  that  of  his  domioile, 
tiie  court  had  jurisdiction  of  the  attachment.  Dis- 
tinguishing Keller  ▼.  Carr,  43  N.  W.  890.— Lawson 
V.  Adlard,  (Minn.)  48  K.  W.  1019. 

AfBdavit. 

2.  An  affldavlt  In  attachment  which  states 
that  a  debt  Is  due  upon  "express  and  Implied" 
contract  is  sufBcieat.  —  Baebler  v.  De  liemoB, 
(Mich.)  48  N.  W.  43. 

Bonda. 

8.  In  an  action  on  an  attsclunent  bond  pur- 
porting to  have  been  executed  by  defendant  as 
principal  the  execution  thereof  was  denied  under 
oath.  One  of  the  sureties  was  defendant's  coun- 
sel in  the  attachment  suIIl  and  at  his  reonest  the 
other  surety  signed.  On  tne  trial  plaintis  offered 
the  flies  in  the  attachment  suit  to  show  the  agency 
of  defendant's  counsel  therein,  and  the  evioence 
was  excluded.  Plaintiff  testifled  that  before  the 
trial  of  the  attaobment  suit  be  oalled  upon  de- 
fendant to  effect  a  settlementj  which  was  refused, 
defendant  saying  that  be  had  put  the  matter  in 
the  hands  of  the  attorney  in  queatioa,  and  would 
abide  by  his  action.  HeUd,  that  a  Jury  might 
properly  infer  a  ratification  of  the  attorney's 
acts,  and  it  was  error  to  exclude  the  files. — 
Htttohinson  v.  Smith,  (Mich.)  48  N.  W.  1090. 

4.  In  an  nndenaUng  for  discharge  of  property 
in  attachment,  defendants  promised,  in  the  sum 
of  $1,000,  if  the  pialBiifts  shall  reeovor  ludcmenfe, 
to  pay  via  same  on  demand,  together  with  costs 
that  may  be  recovered  against  the  defendants 
therein,  not  exceeding  |S50.  Meld,  that  the  lim- 
itation of  $850  applies  only  to  the  ooeta.— Billing*- 
ly  y.  Harris,  (Wk)  48  N.  W.  106. 

latvy  and  Hen. 

6.  Where  an  ofBoer,  serving  a  second  writ  of 
attachment  on  the  same  proper^  against  the  same 
defendants,  failed  to  state  in  his  return  that  be 
Indorsed  on  the  copies  a  notice  to  defendants  that 
the  property  seized  was  the  same  seised,  inven- 
toried, and  appraised  in  the  other  attachment,  as 
required  by  Ssnb.  «r  B.  Ann.  8t  Wis.  S  37360, 
the  attachment  was  ralid  against  a  creditor  who, 
after  traverse  by  defendants,  levied  an  execution 
on  the  property.  Afflrmlng'4B  K.  W.  810.— First 
Nat  Bank  r.  Greenwood.  (Wis.)  48  N.  W.  421. 
Service  of  process. 

ft.  In  attachmcDt,  a  anbatitated  service,  on 
the  ground  that  defendant  cannot  be  found,  made 
seven  days  before  tlte  retom-diqr  of  the  writ, 
confers  no  Jurisdiction,  since  the  officer  has  an- 
other day  in  which  to  make  personal  service  un- 
der How.  St.  Mich.  I  0810,  requiring  a  writ  of 
attachment  to  be  served  not  leas  thin  slz  days 
before  the  retum-daVi  on  defendant,  if  he  can  be 
found.— HubbeU  v.  BhineBmith,(Micii.)  48  N.  W. 
178. 

7.  Under  Comp.  Laws  N.  D.  f  4098,  which 
provides  that,  for  the  issue  and  levy  of  an  attach- 
ment, the  action  shall  be  deemed  pending  from 
the  issue  of  the  summons  provided  it  is  person- 
ally served  or  jmblication  made  within  80  days, 
the  provisional  Jurisdiction  acquired  by  the  levy 
is  lost  unless  the  summons  is  served  and  publi- 


cation made  in  80  durs  from  the  issue  of  the  writ 
of  attachment,  and  toe  subsequent  appearance  of 
the  defendant  will  not  revive  the  attaohment* 
and,  though  the  statute  makes  peoraonal  service 
outside  of  the  state  equivalent  to  service  by  pub- 
lication, the  provisional  jurisdiction  is  not  pre- 
served by  the  fact  that  within  the  80  days  the 
summons  and  the  complaint  are  milled  to  the  de- 
fendant, taken  from  the  post-ofBce  by  her  hus- 
band, and  by  him  delivered  to  ber  in  a  sealed  en- 
velope. — Rhode  Island  Hospital  TroMb  Ca  v, 
Eeeney.  (S.  D.)  48  N.  W.  84t 

8.  Where  an  ofBoer,  serving  a  second  writ  of 
attachment  on  the  same  propertv  against  the  same 
defendants,  failed  to  state  in  his  return  that  h« 
indorsed  on  the  copies  a  notice  to  defendants  that 
the  property  seised  was  the  same  seized,  inven- 
toried, and  appraised  in  the  other  attachment,  as 
required  by  Sanb.  ft  B.  Ann.  St  Wis.  }  2786a, 
such  defect  was  waived  by  defendants'  traverse 
of  the  affidavit,  since  this  was  a  general  appear- 
ance. Affirming  45  N.  W.  810.  —First  Nat  Bank 
Jr.  Greenwood,  (Wis.)  48  N.  W.  421. 

0.  How.  St  Mich.  S  6841,  provides  that  it  de- 
fendant cannot  be  found  within  the  county,  and 
has  no  last  place  of  residence  therein,  tbe  con- 
stable shall  serve  a  copy  of  the  attachment  and 
Inventory  certified  by  him  with  any  person  hav- 
ing possession  of  tbe  goods.  Section  6846  pro- 
vides, if  the  attachment  be  returned  personally 
served  upon  any  one  of  the  defendants,  the  Jus- 
tice shall  proceed  as  upon  a  aummons  penonally 
served.  An  attachment  was  personally  served 
upon  one  defendant,  uid  the  officer  attached  his 
goods,  and  could  not  find  the  co-defendant,  who 
had  no  last  place  of  reeideoce  in  the  county,  and 
left  a  copy  of  the  attachment  and  inventory  with 
tbe  other  defendant,  in  whose  possession  he  found 
the  goods.  Beld,  that  the  service  was  good  as  to 
both.— Buehler  v.  De  Lemos,  (Mich.)  48  N.  W.  48. 

InterTention. 

10.  In  an  action  to  determine  the  ownership  of 
certain  goods  levied  on  by  the  sheriff  under  at- 
tachment, and  claimed  by  plaintiffs  under  a  chat- 
tel mortgage  previously  executed,  a  notice  of 
ownership  required  by  chapter45,  Laws20thOen. 
Assem.  Iowa,  which  describes  the  property  as  "a 
certain  stock  of  drugs, "  and  which  refers  to  the 
mortgage,  sufficiently  designates  the  property 
which  Is  described  in  the  mortgage  as  the  "drug 
stock, "  etc,  and  will  not  have  the  effect  of  con- 
fining the  plaintiff  to  the  drugs  proper  in  the 
stock.— Kern  v.  Wilson,  (Iowa,)  48  N.  W.  919. 

11.  Tbecourt  having  instructed  that  claimants 
under  the  chattel  mortgage  were  not  entitled  to 
recover  for  goods  acquired  after  the  execution  of 
the  mortgage,  and  intermingled  with  the  mort- 
gaged stock,  and  there  being  testimony  as  to  the 
original  stock  and  after-acquired  goods,  it  was 
not  error  to  admit  in  evidence  an  Invoice  of  all 
the  goods  levied  upon,  taken  the  next  day  after 
the  levy.— Kern  y.  Wilson,  (Iowa,)  48  N.  W.  919. 

Dissolution. 

12.  Where  the  defendant  in  an  attaohment  vol- 
nntarily  prooures  its  discharge  ex  parte  by  exe- 
ontiag  the  statutory  bond  proyided  for  by  Oen. 
St  Wnn.  c.  66, 1 167,  he  waives  his  right  to  move 
to  dissolve  the  attaohment  under  section  168. — 
Rachelman  y.  Skinner,  (Minn.)  48  N.  W.  776. 
Wrongftil  attaohment. 

18.  Where  an  attachment  is  dissolved  by  the 
voluntary  action  of  defendant  in  executiog  the 
bond  provided  fer  by  Gen.  St  Minn.  c.  66,  i  157, 
and  no  opportunity  is  given  to  the  opposite  party 
to  tost  the  validity  of  the  attachment  in  the  same 
proceeding,  though  no  reason  appears  why  it 
might  not  have  been  done,  an  action  for  wrongful 
attachment  cannot  be  maintained.— Baohelman  v. 
Skinner,  (lUnn.)  48  N.  W.778. 

ATTORNEY  AND  OLTENT. 

Attorney  as  witness,  see  TTitness,  6. 

Authority  of  attorney. 

1.  Where,  after  a  verdict  rejecting  a  will  on 
account  of  mental  Incapacity  and  undue  Influence, 
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nroponent'B  •ttocneyfllea  •  motion  for  a  new 
trial,  bot  before  hearing  moved  for  the  allowance 
of  attorney's  fees  and  costs  to  be  oharKed  on  the 
estate,  a  stipulation  made  by  him  wifb  contest- 
ant's attorney  to  withdraw  said  motion  for  a  new 
trial,  in  consideration  of  the  allowance  of  such 
ooets  and  fees,  is  within  his  authority,  under  Code 
Iowa,  t  318,  aubd.  8,  providing  that  an  attorney  has 
power  to  bind  his  client  to  any  agreement  in  re- 
spect to  any  proceeding  within  the  scope  of  his 
proper  duties  and  powers,  when  it  appears  that 
he  advised  his  client  that  there  were  no  ques- 
tions of  law,  and  the  facts  had  been  decided 
against  her,  and  she  informed  him  of  her  inabil- 
iQr  to  furnish  the  money  for  an  appeal,  and  that 
he  acted  in  good  faith  in  doing  what  he  believed 
beet  for  his  client's  interest  in  securing  a  speedy 
settlement  of  the  estate.  Distinguishing  Ohl- 
qnest  v.  Farwell,  71  Iowa,  88«,  82  N.  W.  877.— In 
re  Heath's  Will,  (Iowa.)  48  H.  W.  1037;  Appeal 
of  Bino.  M. 

Misoonduot  of  attorney. 

3t  In  an  action  on  a  contract  not  otherwise  re- 
movable to  the  federal  courts,  the  attorney  for 
plaintilt  applied  for  an  order  of  removal,  based 
on  his  affidavit  that,  by  reason  of  prelndioe  and 
local  influence,  justice  conld  not  oo  obtained  in 
the  courts  of  the  state,  which  would  refuse  to  en- 
force the  oontraot  as  it  was  made.  The  sole  ground 
for  this  charge  was  the  fact  that  the  courts  of  Ne- 
braska hold  that  a  stipulation  for  attorney's  fees 
tn  case  of  action  on  a  contract,  snob  as  there  was 
in  this  case,  was  void,  since  tbs  repeal  of  Act  Neb. 
June  1, 1879,  which  allowed  such  fees.  Held,  that 
this  was  not "  local  prejudice, "  within  the  meaning 
of  the  removal  act,  and  the  attorney  was  guilty  of 
misconduot  in  making  snch  affidavit,  and  Is  liable 
to  a  reprimand.— In  re  Breokenridge,  (Neb.)  48  N. 
W.  1*3. 

Compensation . 

8.  Where  plaintiff  has  employed  an  attorney 
at  a  stipulated  fee  to  prosecute  an  action,  who  is 
afterwards  obliged  to  leave  the  state,  and  another 
attomev,  associated  with  him.  Is  requested  by 
plalntis  to  conduct  the  case,  and  does  so,  in  the 
absence  of  any  knowledge  on  his  part  of  the  con- 
tract with  the  former  attorney  or  any  agreement 
to  proceed  thereunder,  he  is  entitled  to  demand  of 
plaintiff  the  sum  that  his  services  are  reasonably 
worth.— Cowles  v.  Thompson,  (Neb.)  48  N.  W.  145. 

4.  In  an  action  by  attorneys  for  services  ren- 
dered in  the  supreme  court,  it  was  admitted  that 
a  certain  sum  had  been  paid,  which  the  attorneys 
claimed  was  for  services  in  the  district  court. 
The  oUeut  testified  that  the  services  in  the  dis- 
trict court  were  rendered  under  a  special  con- 
tract, and  that  the  sum  admitted  to  have  been 
paid  included  the  fee  agreed  on,  and  an  additional 
one  for  services  to  be  rendered  in  the  supreme 
oourt.  B.eld,  that  it  was  competent  for  the  attor- 
neys to  prove  the  value  of  the  services  rendered 
in  the  district  court.- Ellis  v.  Warfield,  (Iowa.) 
48  N.  W.  1068. 

5.  An  attorney  is  not  entitled  to  recover  of 
the  husband  for  legal  services  rendered  to  his 
wife  in  a  groundless  action  brought  by  her,  with- 
out his  consent,  to  recover  possession  of  premises 
in  the  peaceable  possession  of  his  tenant,  claimed 
by  be  r  to  have  been  the  family  homestead.— Flymat 
V.  Brush,  (Minn.)  48  N.  W.  448. 

0.  In  a  suit  by  an  attorney  for  services  ren- 
dered, where  other  attorneys  have  testified  to  the 
value  of  his  services,  it  is  not  error  to  charge: 
"You  aro  not  concluded  by  the  statements  of  any 
or  all  the  attorneys, — that  Is,  you  are  not  bound 
to  find  the  facts  to  be  as  they  have  testified,— 
but  you  should  consider  their  evidence,  and  you 
should  consider  the  evidence  herein,  and  all  of 
it,  *  *  *  and  this  you  should  do  in  the  light 
of  your  own  common  Imowledge. "— Amdt  v,  Hos- 
ford,  (Iowa,)  48  N.  W.  981. 


Attorney,  Power  of. 

660  Powers. 


ATJCnOV  A]n>  AUCTZOmSEB. 

laabllity  of  bidder. 

1.  In  an  action  for  the  price  of  a  wagon.  It 
appeared  that,  at  an  auction  sale  held  by  plain- 
tflf,  defendant  and  othen  bid  on  the  wagoo, 
which  was  finally  knocked  down  to  defendant. 
After  the  sale  defendant  said  to  plaintiff,  "I  wiU 
settle  tvlth  yon  for  this  wagon  tne  next  time  yon 
come  to  M., "  to  whi<di  plaintiS  replied,  "That  is 
all  right. "  Defendant  never  removed  tne  wagon, 
but  plaintiff,  after  the  sale,  exercised  no  control 
over  it,  leaving  it  snbjMt  to  defendant'sdispoeal. 
Held,  that  the  title  passed  to  defendant  at  the 
time  of  the  sale,  and  he  was  liable  for  the  price 
bid.— Noah  v.  Fierce,  (Mich.)  48  H.  W.  877. 

9.  One  who  had  bought  a  wagon  at  an  auction, 
having  refused  to  settle  for  it,  and  to  give  a  note 
therefor  according  to  the  terms  prescrioed  in  the 
notice  of  sale.  In  an  action  for  the  price  is  not  eo- 
titled  to  the  benefit  of  such  -  terms. — ^Noah  v. 
Pierce,  (Mich.)  48  N.  W.  877. 

BAILMENT. 

See,  also,  AgUtment;  CarrUrt. 

Liability  of  bailee. 

1.  In  an  action  for  the  value  of  goods  de- 
stroyed by  fire  while  in  possession  of  a  bailee, 
received  under  an  agreement  to  hold,  pay  freight 
upon,  and  keep  them  fully  insured  for  the  own- 
er's benefit,  it  was  claimed  by  the  bailee  (and 
denied  by  the  owner)  that  prior  to  the  Are  there 
had  been  a  full  settlement  of  all  transactions  In 
relation  to  the  property  under  the  oontraot  The 
evidence  was  conniotfng.  Held,  that  a  verdict 
for  defendant  would  not  be  disturbed. — Bioklea  v. 
Brabbltta,  (Iowa,)  48  N.  !W.  88. 

a.  Bven  though  a  baileeL  after  a  settlement 
with  a  bailor  for  goods  whloh  he  held  subject 
to  charges,  insured  the  property  to  its  full  value 
for  his  own  benefit,  and  received  the  insurance 
money  after  the  loss,  the  bailor  could  have  no 
claim  thereon. — Sickles  v.  Brabbltts,  (Iowa.)  48 
N.  W.  89. 

BANKBI7PTCY. 

See,  also,  AitignmerU  for  BentJU  of  Creditors: 
Insolvency. 

Iiimitatlon  of  action  against  assignee. 

The  plaintilTs  property  passed  to  his  as- 
signee in  bankruptcy  in  1878.  Among  the  assets 
vras  an  equity  of  redemption  in  lands,  the  title  to 
which  appeared  to  be  in  the  defendants.  Subse- 
quent to  plaintUTs  discharge,  and  more  than  two 
years  afUsr  the  assignment,  the  assignee  sold  and 
transferred  his  right,  title,  and  interest,  in  the 
premises,  and  the  title  and  interest  of  the  por- 
chaser  have  since  been  acquired  by  the  plaintiff. 
The  defendants  claim  to  be  the  absolute  owner*  in 
fee  of  the  premises.  Held,  that  tlie  cause  of  action 
involving  the  determination  of  the  defendants'  ad- 
verse claim  or  title  to  the  land  was  barred  before 
the  transfer  thereof  by  the  assignee  in  bankrupt- 
cy, by  Rev.  St.  17.  8.  |  6067,  which  provides  that 
"no  suit,  either  at  law  or  in  equity,  snail  be  main- 
tainable in  any  oourt  between  an  assignee  in  baak- 
ruptcv  and  a  person  claiming  an  adverse  interest, 
touching  any  property  or  rights  of  property  trans- 
ferred to  or  vested  in  such  assignee,  unless  brought 
within  two  jtatn  frtna  the  time  when  such  cause 
of  action  aoomed  for  or  against  such  assignee. " — 
Lewis  V.  Prendergast,  (Iflnn.)  48  N.  W.  4»>. 

BANKS  AND  BANKING. 

Penalties  for  usury,  see  {7«ur|/,  6i. 

Deposits — Iffisappropriation  by  partner. 

1.  On  a  suit  by  a  banker  to  collect  a  partner- 
ship note^  E.,  one  of  the  partners,  who  lived  in 
another  city,  alleged  as  a  counter-claim  that  the 
banker  had  paid  to  C,  the  other  partner,  large 
sums  of  monejr  from  the  firm's  account,  knowing 
that  C.  was  misappropriating  them.    It  appeared 
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tiMt  C.  had  made  many  oneeki,  payable  to  the 
Arm,  to  outaide  partiea,  and  to  himself,  and  that 
ha  had  a  risht  to  draw  for  himself  an  amount 
equal  to  hu  share  of  the  proflta.  B.  admitted 
that  he  had  frequent  access  to 'the  books,  tmt 
stated  that  he  did  not  know  that  C.  was  draw- 
ing more  than  his  share,  field,  that  no  knowl- 
edge that  the  funds  of  the  firm  were  being  mis- 
applied by  C.  could  be  Imputed  to  the  banker.— 
Erana  t.  Erans,  (Iowa,)  48  H.  W.  989. 

2.  The  faot  that  by  a  condition  of  the  part 
nershlp  B.  was  to  famish  all  the  money  la  no 
defense  to  moh  note,  where  the  banker  had  no 
knowledge  thereof,  and  G.  had  actually  furnished 
money  for  partnership  uses.— Bvana  v.  Brans, 
aowa.)48Nrw.  MO. 

8.  A  banker  is  liable  for  funds  misappropri- 
ated by  one  of  a  firm  If  at  the  time  of  payment  of 
checks  drawn  by  sooh  member  he  mm  actual 
knowledge  of  such  misap{m>iHriation,  or  if  he  paid 
them  "under  such  oiroamstances  as  that,  in  t^e 
exercise  of  ordinary  diligence,  he  had  reason  to 
know  of  such  mlsapproiarlation.  "—Brans  t.  Bvans, 
(Iowa,)  48  N.  W.  m. 

Ooltoottonii 

4.  The  platntUt  in  error  reoelveA  for  oolleotion 
a  negotiable  promissory  note,  nnindoised,  with  in- 
structions to  remit  the  proceeds,  when  collected, 
to  the  payee.  Before  the  money  was  collected,  the 
bank  ▼dUBtarily,  and  without  the  knowledge  or 
consent  of  the  payee,  paid  to  a  third  party  a  note 
given  by  a  partnership  of  whioh  the  payee  was  a 
member,  Subseanenily,  but  before  the  note  was 
Roiiected,  the  bank  was  notiaed  thai  the  note  had 
been  sold  to  the  defendant  in  error.  He  brought 
an  action  against  the  bank  to  recover  the  money 
collected  by  it.  Held,  that  the  bank  was  not  en- 
titled to  set  off  the  aoiount  of  the  firm  note  against 
tbe  money  collected.— Commercial  St«te  Bank  t. 
Rowland,  (Neb.)  48  N.  V.  149. 

OfSoers — Cashier. 

5.  A  bank  cashier  has  no  authority  by  rlrtne 
of  his  office  to  make  a  purchase  of  boots  and 
shoes  in  the  name  of  the  bank  for  the  benefit  of 
a  third  person,  and  the  bank  will  not  be  liable 
therefor  in  the  absence  of  consent  to  the  purchase 
or  ratificaiion  thereof.— North  Star  Boot  &  Shoe 
Co.  7.  Stebbins,  (8.  D.)  48  N.  W.  888. 

BENBVOUSNT  SOOIifiTJLBS. 

Liability  on  benefit  certifloates. 

1.  In  1888,  there  was  a  sohism  in  the  A.  O.  U. 
W.  of  Iowa,  and  since  that  time  there  hare  been 
two  gruid  lodges.  Plaintiif's  husband  belonged 
to  a  subordinate  lodge  which  adhered  to  the  old 
grand  lodge.  Another  local  lodge  was  organized 
under  the  new  grand  lodge.  FlaiDtifl's  husband 
became  a  member,  and  Uiereafter  he  paid  dues 
and  assessments  to  both  lodges.  In  1888,  the  new 
grand  lodge  resolved  that  it  would  not  pay  the 
beneficiary  certificates  of  any  member  who  was 
affiliated  with  the  "rebel"  grand  lodge,  unless 
such  member  shoald  sever  all  connection  with  tbe 
"rebel"  grand  lodge,  and  surrender  his  old  cer- 
tiflcate,  and  receive  a  new  one  under  the  seal  of 
"this  lodge. "  Tbe  clause  requiring  him  to  sever 
his  connection  with  the  old  lodge  whs  omitted 
from  a  copy  of  the  resolution  served  on  plain- 
tiff's husbaiid,  and  he  had  no  knowledge  thereof. 
He  surrendered  his  certificate,  and  obtained  one 
under  the  seal  of  the  new  lodge,  which  required 
him  to  comply  with  all  the  laws,  rules,  and  reg- 
ulations of  tniB  order,  and  was  the  only  certificate 
held  bv  him  at  his  death.  Held,  that  the  new 
grand  lodge  was  liable  to  plaintin  as  the  beaefl- 
olary  named  in  the  certificate,  and  it  was  imma- 
terial that  she  had  already  received  from  the  old 
grand  lodge  the  full  amount  called  for  by  the  cer- 
uficate.  Distinguishing  Book  v.  Ancient  Order 
of  United  Workmen,  75  Iowa,  468,  89  N.  W.  709. 
— ^Wamebold  v.  Grand  Lodge  of  Ancient  Order 
of  United  Workmen,  (Iowa,)  48  N.  W.  1069. 

2.  For  the  purpose  of  charging  plaintiff's  hus- 
band with  notice  of  a  resolution  passed  by  the 
grand  lodge  of  an  order  of  which  he  was  a  mem- 


ber, it  Is  not  oompetent  to  show  that,  at  a  meet- 
ing of  his  subordinate  lodge,  at  which  be  waa 
not  present,  a  report  of  the  resolution  was  made 
by  the  depaty  to  the  grand  lodge.— Wamebold  v. 
Qrand  Lodge  of  Ancient  Order  of  United  Work- 
men, (Iowa,)  48  N.  W.  1009.  ■ 

&  The  officers  of  a  new  lodge  having  re- 
ceived dues  and  assessments  from  plaintiff's  hus- 
band, with  notice  that  he  had  not  severed  his 
conneotion  with  an  old  one,  as  required  by  reso- 
lutions of  the  new  lodge,  the  latter  is  estopped 
from  insisting  on  his  failure  to  do  so  as  a  ground 
of  forfeiture.— Warnebold  v.  Orand  Lodge  of  An- 
cient Order  of  United  Warkmen,  (Iowa,)  48  V.  W. 
1069. 

4.  The  plaintiff's  husband  having  paid  all 
dues  and  assessments  before  any  forteiture  was 
declared,  and  the  lodge  having  at  his  death  made 
an  assessment  to  paj  his  benefioiary  certificate, 
it  is  estopped  from  insisting  on  a  forfeiture  by 
reason  of  his  having  failed  to  pay  dues  and  as- 
sessments within  the  time  limited  by  the  rules  of 
the  order.— Wamebold  v.  Grand  Lodge  of  An- 
cient Order  of  United  Workmen,  (Iowa,)  43  N.  W. 
1069. 

BIGAMT. 

Evldenoe. 

A  oonvioUon  for  bigamy  cannot  be  sus- 
tained where  it  appears  uat  the  first  marriage 
was  not  performed  In  accordance  with  statutory 
requirranents,  and  there  is  no  evidence  of  subse- 
quent cohabitation  of  the  pa  rttes.— People  v.  Mo- 
Quaid,  (Mloh.)  48  N.  W.  UL 

Bill  of  Exceptions. 

See  fxcepttons.  Bill  of. 

Bill  of  Fartloiilars. 

Bee  Pleading,  18. 

Bill  of  Baview. 

Bee  BeolAO,  Bill  of. 

Klls  and  Notes. 

See  Kegotkible  instruments. 

Bona  Fide  Porchasers. 

See  ScOe,  28;  Vendor  arwl  Vendee,  4,  5. 
BONDS. 

See,  also.  Principal  and  Surely- 
Appeal-bonds,  see  .Appeal,  19,  20. 
In  attachment,  see  AUadiment,  S,  i. 

VaUdity. 

Where  the  bond  of  a  county  treasurer  re- 
cites that  he  and  his  sureties  "are  each  severally 
held  and  firmly  bound"  and  do  bind  themselves 
"severally  and  firmly  by  these  presents,  "the  fail- 
ure of  the  treasurer  to  execute  the  bond  does  not 
render  it  void,  and  the  sureties  are  liable. — 
Douglas  County  v.  Bardon,  (WU.)  48  S.  W.  969. 

B0X7ND  ABIES. 

Adverse  possession. 

1.  When  tbe  wall  of  a  building  encroaches  on 
an  adjoining  lot,  the  possession  is  adverse,  though 
it  is  taken  and  continued  under  a  mistako  as  to 
the  location  of  the  line.  —  Ramsey  y.  Glenny, 
(Minn.)  48  N.  W.  323. 

2.  On  a  question  whether  defendants  had 
maintained  adverse  possession  for  15  years  np  to 
a  certain  fence,  it  was  error  to  admit  evidence 
that  itwBS  commonly  understood  in  tbe  neigbbor- 
bood  that  the  fence  was  not  on  the  true  line.— At- 
wood  V.  Canrike,  (Mich.)  48  M.  W.  930. 
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INOXZ. 


BvkteUM* 

8.  In  1844  a  land-owner  granted  lands,  bound- 
ing them  on  the  south  by  the  center  of  the  "state 
road, "  and  on  the  east  by  a  north  aoA  south  line 
far  enoogti  east  t»  include  40  acres.  Subse- 
quently he  granted  other  lands  on  the  east  of  this 
tract.  On  a  question  as  to  the  location  of  the 
common  boundary,  it  api>eared  that  in  1844  there 
existed  a  recorded  plat  of  a  state  road,  but  the 
road  existing  at  the  time  of  the  trial  did  not  cor- 
respond therewith.  On  the  evidence  It  was 
doubtful  whether  any  state  road  had  been  opened 
in  1844.  Held,  that  the  plat  was  properly  ad- 
mitted, since,  if  no  road  was  open,  the  descrip- 
tion must  refer  toit— Atwoodr.  Canrike,(JIIiob.) 
48  n.  W.  9Ga 

BOUAITIES. 

Military  bonnties. 

Act  Mich.  Feb.  5,  1864,  which  provides  for 
the  payment  of  a  bounty  to  any  one  who  shall  en- 
list In  the  military  or  naval  servlceof  the  United 
Status,  and  be  credited  on  the  quota  of  this  state, 
"under  any  call  or  order  of  ihe  president  •  •  • 
made  or  issued  since  the  first  of  January,  18M, " 
applies  only  to  enlistments  under  calls  made  be- 
tween that  time  and  the  passage  of  the  act,  and 
not  to  those  made  thereafter.— iSmlth  v.  Boud  of 
Bute  Auditors,  (Mich.)  48  H.  W.  OfT. 

BBBAOH  OF  MABBIAQB 

FBOMISB. 

Evidence. 

!■  Though  seduction  is  not  charged  in  the 
petition,  it  is  competent  for  the  plaintiff  to  cor- 
roborate her  testimnny  to  the  promise  by  testify- 
ing that  she  had  repeatedly  had  sexual  inter- 
course with  the  defendattt,  who  told  her  that  it 
was  necessary  to  his  health,  and,  that  in  view  of  the 
understanding  between  them,  it  was  her  duty  to 
submit  to  him,  and  not  wrong  for  her  to  do  so. — 
McConahey  v.  Griffey,  (Iowa,)  48  N.  W.  983. 

3.  In  a  former  suit,  the  promise  alleged  was 
that  the  defendant  would  marry  the  plaintiff  if 
he  married  anyone.  The  plaintiff  testified  posi- 
tively in  the  present  suit  that  the  defendant 
promised  to  marry  her  as  soon  as  be  recovered 
his  health;  that  he  afterwards  said  he  intended 
to  marry  ber  if  ho  married  any  one;  and  that  in 
the  first  suit  this  was  declared  on  as  the  promise, 
through  tho  mistake  of  her  attorney.  She  also 
testified  to  a  number  of  facts  tending  to  prove 
tho  promise,  none  of  which  were  contradicted  by 
the  defendant  Seld,  that  the  evidence  was 
sufficient  to  sustain  a  verdict  for  the  plaintiff. — 
McConahey  V.  Griffey.  (Iowa.)  48  N.  W.  988. 

Pleading. 

3.  Where  It  is  aUeged  that,  at  the  time  of  a 
promise  to  marry,  the  man  was  in  delicate 
health,  and  performance  was  made  conditional 
on  his  recovery,  it  will  not  be  presumed  that  any 
considerable  delay  was  contemplated,  and  tiM 
petition  is  not  open  to  the  objection  that  the 

Sromise  averred  was  in  restraint  of  marriage.— 
IcConahey  v.  Griffey,  (Iowa,)  48  N.  W.  988. 

BREACH  OF  THE  PEACE. 

What  oonstitutes. 

1.  Shouting  in  the  streets  of  a  village,  be- 
tween 9  and  10  o'clock  at  night,  so  loudly  as  to 
be  heard  160  feet  distant,  is  a  breach  uf  the  peace. 
—People  V.  Johnson,  (Mich.)  48  N.  W.  870. 

Warrant. 

8.  Ordinance  6  of  the  village  of  Vicksburg 
(Laws  Mich.  1887,  Act  No.  467,  j  4)  provides  that 
it  shall  be  unlawful  to  break  the  peace  of  such 
village.  How.  St.  Mich.  S  2839,  provides  that  in 
prosecntions  of  individaals  for  violation  of  the 
ordinances  of  the  village  the  wairant  shall  be  in 
the  name  of  the  people  of  the  state  of  Michigan. 


Held,  that  a  wamut  iamad  by  m  Jnatleei,  Kibrnw- 

horffl- 

ie.— 

W. 


ing  a  breadi  of  the  p«aoe  oontrary  to  sach 
was  property  in  tlM  BADie  of  tha  pa 
I  of  Vlokabniv  T  Bricgs,(Mich.)  48 


Vllla««  I 

esK. 

8.  How.  St.  Mich.  I  9841,  enaoto  that  ia  all 
prooeediogs  for  the  violation  of  any  ordinanoa 
aueh  ordinanoe  or  its  provisiona  are  deemed 
to  be  soiBoiently  set  forth  In  a  complaint  by 
reciting  its  title  and  the  date  of  its  adopdoo. 
Held,  that  in  proceedings  for  a  breaeh  of  the 
peace  a  oomplalvt  and  warrant  were  snlBcient 
which  set  out  the  particulars  of  tlie  offense,  stat- 
ing that  it  was  dome  "oontraxy  to  the  provisiona 
of  ordinance  number  six  of  said  Tillage,  entiUad 
'An  ordinance  relating  to  disturbances  and 
breachea  of  the  pease,  *  in  soA  oases  made  and 
provided,  adopted  Nevamber  15,  188B.  "—Village 
of  Vickabarc  t.  Briggs,  (Mioh.)  48  N.  W.  OK. 


BBIDGB8. 

Liability  for  defiBOta. 

1.  Defendant  maintained  a  brtdga  IS  feat 
wide,  with  side  rails  8H  feet  high,  acroas  a  rail- 
road track.  Plaintiff  was  driving  acroas  the 
bridge  in  a  aMgh,  when  the  boraa  fell  against 
the  rail,  wbioh  Otokie,  and  precipitated  nerae, 
sleigii,  and  plaintiff  to  the  track  below.  The 
horse  was  dead— either  from  heart  disease  or 
from  dioking  bf  Om  luumess— when  ha  fell. 
Held  that,  even  if  there  was  a  defect  in  the 
bridge,  it  was  not  the  proximate  cause  of  plain- 
Ufl's  injury,  and  defenoant  is  not  liable  therefor. 
— MoClaln  V.  Inoorporated  Town  of  Oarden  Grove, 
(Iowa,)  48  V.  W.  1061. 

9.  Under  How.  St  lUch.  $  98S8,  providing 
that  the  bridges  within  tlw  limits  of  any  village 
incorporated  under  that  act,  in  the  hiffhways  lead- 
ing into  or  through  the  Tillage,  laid  out  tqr  the 
township  commissioners,  shaU  t>e  kept  in  repair 
l^the  township,  and  Local  Acta  Mich.  1885,  No. 
277,  incorporating  the  village  of  Manistique,  sec- 
tion 4  of  which  provides  that  in  all  things  not 
otherwise  provided  it  shall  be  grovemed  by  the 
general  law,  (section  2868,  sujira,)  and  section  6. 
that  the  village  shall  be  axempt  from  the  control 
of  the  township  commissioners  of  highways,  and 
that  the  said  commissioners  shall  not  levy  high- 
way taxes  on  village  property,  the  village  is  not 
liable  for  a  defectlvp  oridge  in  a  highway  run- 
ning through  it— Quiulan  v.  Village  of  Manis- 
tique, (Mich.)  48  N.  W.  173. 

Brokers. 

See  fVictors  and  Brokert. 


BUILDING  AND  LOAN  ASSOCI- 
ATIONS. 

Bights  of  members. 

A  certificate  of  ownership  of  shares  of  stock 
in  a  building  and  loan  association  was  issued  to 
plaintiff,  subject  to  the  conditions  that  plaintiff 
should  pay  a  certain  sum  monthly  on  each  share; 
that.  If  any  monthly  payment  was  not  made  when 
dne,  a  fine  should  be  imposed  for  each  month  that 
payments  were  in  arrears;  and  that,  if  a  monthly 
payment  on  any  share  should  be  past  due  for  a 
period  of  six  months,  the  share  should  be  sold  for 
the  purpose  of  paying  the  arrears.  .By  another 
provision  of  the  contract  with  plaintiff  the  latter 
could  return  his  certificate  after  a  certain  time, 
and  get  a  new  oertiflcate  for  a  less  number  of 
shares.  In  that  event  the  money  paid  on  the  old 
certificate  was  to  be  applied  on  the  new,  and  no 
more  payments  should  be  required  until  such 
money  was  exhausted.  Held,  that  the  last  pro- 
vision was  to  be  read  in  connection  wltft  the  others, 
and  that  plaintiff  could  not  avail  himself  of  it  un- 
til he  htd  paid  all  dues  in  arrears. — Pulton  v. 
American  Building  tc  Loan  Ass'n,  (Minn.)  48  N. 
W.  781. 
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BXTBGUatY. 

Indiotnunt — Bl6otion. 

Wbere  an  intormatton  oontolned  two 
ooonta  oharglBR  separate  burf  lariea  on  the  same 
nicrht  and  in  the  same  ▼ioiutj',  it  was  not  an 
abuse  of  discretion  to  refuse  to  reqnire  the  pros- 
ecutor to  elect  between  them.— Martin  t.  State, 
(Wis.)  48  N.  W.  119. 

OABBIEBS. 

bee,  also.  Bane  and  Street  Railrxxidt;  BcMroad 
ComjMniet. 

Ximltlng  liability. 

1.  Onder  Civil  Code  Dak.  i  1961,  providing 
that  the  obligations  of  a  oommon  carrier  majr  be 
limited  bj  special  contract,  the  carrier  may  by  spe- 
cial contract,  signed  brthe  consignor,  be  released 
from  liabili^  except  for  negligence,  and  the  lia- 


bility maybe  limited  to  fire  dollars  for  each  hnn- 
dred-weight  of  goods.— Hazel  t.  Chicago,  M.  & 
St.  P.  R.  Co.,  (Iowa,)  48  K.  W.  «flt 

TMight. 

S.  The  master  of  a  ressel  agreed  tocarry  goods 
for  •  stipolated  prioe,  no  time  for  dellreiy  being 
•peoiiled.  The  dosing  of  narigation  interrupted 
the  royage.  While  the  master  was  unloading  and 
preparing  to  complete  the  transportation  by  Uuid, 
the  consignee  took  the  goods  by  force.  Had,  that 
the  master  ooold  recover  foil  freight  from  the  oon- 
siignor,  and  that  he  could  rightfully  have  held  tbo 
goods  until  the  opening  of  navigation,  and  then 
earned  full  freight  by  completing  the  navigation 
by  water.— Braithwaite  v.  Power,  (K.  D.)  4S  N.W. 
854. 

Iqinriefl  to  pasaengen. 

8.  In  an  action  against  a  cable  railway  com- 
pany for  personal  injuries  plaintiff  testified  that 
he  waited  to  alight  until  the  train,  consisting  of 
a  coach  and  a  grip,  had  stopped;  that  when  it 
had  stopped  the  conductor  uncoupled  the  coach 
from  the  grip,  tnrned  off  the  brakes,  and  made  a 
Jump  for  the  grip,  which  started  the  coach  in  the 
opposite  direction,  in  which  there  was  a  slightly 
descending  grade,  and  this  motion  took  plain- 
tiff's feet  from  under  him,  and  threw  him  to  the 
.  ground.  Held,  that  the  case  was  for  the  Jury, 
and  it  was  error  to  direut  a  verdict  for  defendant. 
—Finn  v.  Valley  City  Street  &  Cable  Ry.  Co., 
(Mich.)  48  N.  W.  6»B. 

4.  Where,  in  a  suit  against  a  street-railway 
company  for  personal  injuries,  plaiatifl  claims 
that  he  was  thrown  by  the  premature  start  of  the 
car  as  he  was  gettini;  off,  and  that  his  foot  was 
caught  in  a  hole  in  the  step,  so  that  he  was 
dragged,  while  defendant  contends  that  plaintiff 
tried  to  get  off  the  car  while  it  was  in  motion,  and 
it  is  shown  that  the  aperture  in  which  plain- 
tiff's foot  was  caught  exists  on  all  such  cars,  and 
is  not  unsafe,  it  is  error  to  submit  to  the  jury  the 
question  whether  defendant  was  negligent  in 
adopting  that  style  of  step,  as  the  only  question 
is  whether  the  car  started  prematurely  or  not — 
Werbowlsky  v.  Ft.  Wayne  &  B.  By.  Co., (Mich.) 
48  N.  W.  low. 

5.  Where  a  party  having  the  care  of  stock  in  a 
freight-car  in  the  train  on  which  he  Is  a  passenger, 
re<)niring  his  attention,  attempts  to  enter  the  car 
with  the  sanction  of  the  conductor,  and  under  his 
assurance  that  it  would  be  safe,  and  that  he  would 
have  ample  time  to  do  so  before  the  train  moved, 
and  is  injured  by  the  sudden  and  unexpected  move- 
ment of  the  train  while  In  the  act  of  entering  the 
car,  the  comnany  is  liable  to  him  in  damages.— 
Olson  V.  St.  Paul  A;  D.  R.  Co., (Minn.)  48  N.  W.  446. 

Contributory  negligence  of  passen- 
gers. 

6.  It  is  not  negligence  per  »e  to  ride  on  the 
platform  of  a  street-car,  though  there  is  room 
within;  and  an  instruction  that  this  fact  will  pre- 
vent a  recovery  for  an  injury  to  a  passenger  re- 
sulting from  the  negligence  of  the  street-car  com- 
pany IS  error.— Uphain  v.  Detroit  City  By.  Co., 
(Mich.)  48  N.  W.  1U9. 


OBBTIOBAJU. 

When  lies,  see  Appeal,  10. 

When  lies. 

The  action  of  the  trial  judge  In  entering  the 
jnry-room,  and  giving  Instructions,  without  the 

Jiresence  of  counsel,  may  properly  be  brought  he- 
ore  the  appellate  court  by  certiorari  In  aid  of 
the  writ  of  error.— Pox  v.  Peninsular  White  I<ead 
&  Color  Work*.  (Mich.)  48  N.  W.  308. 

Ohang^e  of  Venae. 

See  fenue  in  CHvU  Cases,  2-6. 

Oharacter. 

Bvidenoe  of,  see  Crimtnal  Law,  lb,  17. 

CHATTEL  MOBTGAQES. 

VaUdity. 

1.  One  who  lends  money,  and  takes  a  chattel 
mortgage  in  the  name  of  a  third  person,  to  secure 
notes  payable  to  the  mortgagee  "or  bearer, "  and 
himself  receives  the  notes,  can  testify  that  the 
notes  and  mortgage  were  given  to  secure  a  loan 
made  by  him  to  the  mortgagor. — Qilmore  v.  Rob- 
erts, (Wis.)  48  N.  W.  6i». 

2.  A  chattel  mortgage  purporting  to  secure 
notes  payable  to  mortgagee  "or  bearer"  is  valid, 
and  follows  the  notes  in  whssesoever  hands  they 
may  he,  though  it  was  never  delivered  to  the  mort- 
gagee, and  he  never  had  anv  Interest  in  it. — Qil- 
more  v.  Roberts,  (WU.)  48  H.  W.  522. 

8.  The  fact  that  one  who  lends  money  takes, 
for  the  purpose  of  evading  taxation,  a  chattel 
mortgage  to  a  third  person  to  secure  notes  paya- 
ble to  suoh  person  "or  bearer,"  does  not  render 
the  transaction  void,  as  against  public  policy.— 
Qilmore  v.  Roberts,  (WU.)  48  N.  W.  522. 

Execution. 

4.  In  a  suit  by  the  mortgagee  of  chattels  against 
•  sheriff  who  had  levied  on  the  goods,  it  was 
claimed  that  the  mortgage  was  not  properly  wit- 
nessed, and  was  not  entitled  to  record.  It  pur- 
ported to  have  been  witnessed  by  two  persons,  but 
tl  e  only  evidence  of  their  having  witnessed  the  ex- 
ecution was  the  testimony  of  the  mortgagor,  whose 
character  was  impeached.  There  was  testimony 
that  one  of  the  witnesses  had  left  the  territory  two 
days  before  the  execution  of  the  mortgage.  Held, 
that  it  was  error  to  refuse  to  submitto  the  jury  the 
question  of  the  proper  execution  of  the  mortgage. 
—Keith  V.  Haggart,  (N.  D.)  48  N.  W.  488. 

Delivery. 

5.  Where  a  creditor  requests  security,  and  the 
debtor  executes  a  chattel  mortgage,  and  files  It  for 
record,  and  sends  a  certified  copy  to  the  creditor, 
who  accepts  it,  the  delivery  of  the  mortgage  is 
sufficient  as  against  a  subsequent  attachment. — 
Keith  V.  Haggart,  (N.  D.)  48  N.  W.  482. 

Description  of  property. 

6.  It  is  for  the  jury  to  determine  what  of  Uie 
matters  enumerated  in  a  chattel  mortgage  are 
properly  included  in  the  term  "drug  stock.  "— 
Kern  v.  Wilson,  (Iowa,)  48  N.  W.  919. 

Lien. 

7.  In  an  action  of  replevin  by  a  mortgagee  to 
recover  the  possession  of  mortgaged  chattels,  the 
defense  was  that  plaintiff  had  waived  the  mort- 
gage by  consenting  to  a  sale  of  the  chattels  to  be 
made  by  the  mortgagor.  It  appeared  that  plain- 
tiff's consent  was  given  upon  condition  that  de- 
fendant should  return  the  proceeds  of  the  sale  to 
be  applied  to  the  satisfaction  of  the  mortgage. 
IMd,  that  as  between  the  parties  the  mortgage 
still  existed  in  favor  of  the  mortgagee  on  the 
chattels  in  controversy. — Sandford  v.  Mumford, 
(Neb.)  48  N.  W.  876. 

Becording. 

8.  Laws  of  Nebraska,  requiring  a  chattel  mort- 
gage to  b3  filed  or  refiled,  are  intended  only  aa  a 
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protection  tg'bonaJUie'PuroIiasen  and  oredlton, 
and  need  not  be  availed  of  by  the  mortptgee  in 
order  to  preserve  his  lien  as  against  the  mort- 
|agor.— Sandford  t.  Mumford,   (Neb.)  48  N.  W. 

9.  Plaintiff  loaned  one  B.  monev,  and  the  lat- 
ter executed  a  mortgage  to  him  under  a  flctitioos 
name  upon  horses  to  secure  the  loan,  which  was 
filed  in  the  cleric's  olBce  of  the  city  where  A.  re- 
aided,  and  where  B.  said  he  lived.  The  mort- 
gagee believed  the  name  given  was  the  tme  one 
of  the  mortgagor.  Subsequently  B.  removed  the 
property  to  an  adjoining  state,  and  under  his  true 
name  sold  and  transferred  the  horses  to  defend- 
ant, who  paid  him  the  price  therefor.  Held,  that 
the  record  of  the  filing  did  not  charge  defendant 
with  notice  of  the  mortgage.— Mackey  v.  Cole, 

(Wis.)  48  N.  w.  sao. 

10.  In.  the  absence  of  fraud,  an  attaching  cred- 
itor M  bound  by  a  chattel  mortgage  of  the  prop- 
erty attached  previously  given  the  debtor,  if  he 
had'  actual  nonce  of  Ita  existenoe.  notwithstand- 
ing it  was  defectively  indexed.— Eem  ▼.  Wilson, 
(Iowa,)  48  N.  W.  919. 

U.  A  parol  agreement  by  a  creditor  to  talce 
renewal  notes  for  ISiSOO  if  the  debtor  would  pay 
18,500  is  not  such  a  consummation  of  the  renewal 
as  will  render  an  unrecorded  chattel  mortgage 
thereafter  given  by  the  debtor  to  a  third  person 
valid  as  against  the  notes  which  were  ezeonted 
in  accordance  with  said  agreement,  Init  subse- 
quent to  the  giving  of  said  mortgage. — Untler  v. 
Steele,  (Mich.)  48  N.  W.  flSl. 

13.  Where  the  mortgagee  failed  to  record  his 
mortgage  for  more  than  a  month  and  a  half  after 
receiving  it,  he  will  not  lie  allowed  to  urge  against 
the  rights  of  a  renewal  creditor  that  he  could  not 
by  the  exercise  of  due  diligence  have  filed  his 
mortgage  before  such  renewal  was  made.— Cutleor 
V.  Steele,  QlUiti.)  48  IT.  W.  681. 

18.  The  fact  that  a  renewal  given  by  the  mort- 
gagor was  as  an  indorser  instead  of  as  a  prinol- 
pal  debtor  would  render  the  mortgage  none  the 
less  invalid  as  against  it— Catler  v.  Steele, 
(Miob.)48N.  W.  esi. 

Bights  of  mortgagee. 

14.  Where  a  chattel  morteage  fixes  no  time 
when  it  Is  to  become  due  and  payable,  and  oon- 
talos  a  danse  under  which  the  mortgagees  have 
the  right  to  take  possession  of  the  prop«1nr  when- 
ever they  consider  their  claim  in  Jeopardv,  it  is 
not  necessary  for  the  mortgagees  to  formally  de- 
olare  the  mortgage  due  before  they  demand  pos- 
session from  au  unsecured  creditor  who  hss  at- 
tached the  property;  and  on  his  fidlnre  to  comply 
with  the  demand  they  may  maintain  trover 
against  him.— McOraw  T.  Bishop,  (Mich.)  48  Hf. 
W.  167. 

Sale  and  removal  of  mortgaged  prop- 
erty. 

15.  Fab.  Acto  Hioh.  1889,  No.  18,  providing 
that  If  any  person  shall  embeszle mortgaged  chat- 
tels with  intent  to  defraud  the  mortgagee,  which 
shall  be  of  the  value  of  825  or  more,  he  shall  be 
deemed  guilty  of  a  felony,  refers  to  the  value  of 
the  property,  and  not  of  the  mortgagee's  interest 
therein.- People  v.  Schultz,  (Mich. )  48  N.  W.  998. 

16.  tinder  the  provision  of  a  chattel  mortgage 
authorizing  the  mortgagee  to  "  remove  and  sell "  the 
mortgaged  goods  it  any  attempt  is  made  to  dispose 
of  the  same,  where  a  person  unlawfully  converts 
such  goods,  the  mortgagee  is  thereupon  entitled 
to  the  possession,  and  may  maintain  an  action 
againstsnch  person  for  the  conversion. — Sandager 
V  Northern  Pac.  El.  Co.,  (N.  D.)  48  N.  W.  438. 

17.  Though  Comp.  Laws  N.  D.  §  60.S3,  makes  it 
a  felony  for  the  mortgagor  of  obattels  to  sell  them 
while  the  mortgage  remains  in  force  and  unsatis- 
fied without  tlie  consent  of  the  mortgagee,  the 
purchaser  of  such  chattels  without  actuiu  notice 
of  the  lack  of  such  consent  has  the  right  to  assnme 
that  the  mortgagor  is  not  committing  a  crime,  and 
he  acquires  title,  subject  to  the  lien  of  the  mort- 
gage.—Sanford  V.  BeU,  (N.  D.)  48  N.  W.  484. 

18.  Wnoe,  under  the  laws  of  North  Dakota,  title 
to  mottgaged  cliattels  remains  in  the  mortgmgor, 


and  isootdivffetednatQforedosnre,  the  purchaser 
from  him  acquires  title  subject  to  the  lien,  and, 
unless  he  has  asserted  some  right  orer  the  chat- 
tels adrerse  to  tlie  mortgagee,  demand  is  essential 
to  an  action  against  him  for  oonrersion.— Sanford 
▼.  BeU,  (N.  D.)  48  N.  W.  484. 

CUvil  Damage  Laws. 

See  IntoxUxMna  Liquors,  aO-SS. 

Claim  and  Delivery. 

See  Replevin. 

OLESK  OF  COUBT. 

Term  of  offloe. 

1.  The  terms  of  office  of  snch  olerks  of  the 
distrlot  court  as,  commenolng  in  January,  1884, 
would  terminate  in  January,  1888,  were  not  af- 
fected by  the  amendments  of  the  oonstitotion  of 
Kinnesot*  adopted  in  1888,  but  they  continued  to 
January,  1888,  and  the  sncceeding  terms  oom- 
menced  at  that  Ume.— State  v.  Steward,  (Minn.) 
48  N.  W.  008. 

3.  The  term  of  offloe  of  olerks  of  the  district 
court  being  fixed  by  the  constitution  at  four  years, 
a  dark  elected  for  a  term  beginning  Janoaty  1, 
1884,  is  not  affected  by  Laws  Minn.  1885,  o.  80 
I  8,  providing  that  the  terms  of  all  state  and 
county  offioers  shall  commence  on  the  first  Monday 
in  Jannat7  next  sncceeding  Uielr  election,  and 
the  second  term  of  such  clerk  elected  again  to 
thesame  office  inl886does  not  commence  till  Jan- 
nary,  1888.— State  t.  Steward,  (Minn.)  48  N.  W. 
60S. 

Collection. 

By  bank,  see  Banks  and  Banking,  ^ 

Color  of  Title. 

Bee  Adverse  Possession,  8. 

Complaint. 

See  Pleadbia,  1,  S. 

Compromise. 

Bee  .Record  and  Sott^ootion;  Payment;  Aeleose 
tmd  Dtteharge. 

Conditional  Bales. 

See  Sale,  89-81. 

Confession. 

Of  judgment,  see  Judgment,  1. 

CONPLICT  OF  LAWS. 

Coatraots  with  carriers. 

Where,  in  another  state,  goods  are  dellr- 
ered  to  a  common  carrier  for  tran  iportation  into 
Iowa  undera  contract  limiting  its  llability,  valid 
where  made,  but  void  under  the  laws  of  Iowa, 
the  contract  is  valid,  and  governs  the  liability  of 
the  carrier,  though  the  loss  occurs  In  this  state. 
— Haiel  V.  Chicago,  M.  &  St  P.  R.  Co.,  (Iowa.) 
48  N.  W.  986.  I  V       -./ 

Consideration. 

See  Contracts,  8;  Fraudulent  Conveyances,  S-6i 
Negoliable  lnstrume7iU,  4,  5. 

CONSFIKAOY. 

Civil  action — Evidence. 

1.  In  an  action  for  conspiracy  to  injure  plain- 
tiff by  causing  au  inquest  of  lunacy  to  be  insti- 
tuted against  tier  in  order  to  destroy  her  evidence 
against  one  of  defendants,  whom  slw  bad  accused 
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«I  MBMllt  wltb  intmt  to  rape,  and  to  aottble  him 
to  retnm  to  the  state  without  fear  of  proseoation, 
evidence  on  the  part  of  plaintiff  conoemlni;  the 
assault,  and  that  aheswore  oat  a  warrant  against 
her  auallant,  who  left  the  state  before  It  was 
served,  is  admissible  as  tendinc  to  prove  one  of 
the  alleged  objects  of  the  oonaplracy. — Smith  v. 
Nippert,  (Wis.)  48  N.  W.  868. 

2.  In  an  acUon  for  oonsplraoy  to  inlnre  plain- 
tift  by  oauBiof  an  inqneat  of  lonaoy  to  be  insti- 
toted  against  her,  evidence  by  one  of  defendants 
Ks  to  wliat  she  heard  other  people  remark  upon 
the  appearance  and  sanity  of  plaintiff  a  year  be- 
fore the  institution  of  the  inqiiiaition  of  lunacy  is 
inadmissible. -fimith  v.  Nipiiert,(Wla.)  4&  H.  W. 
253. 

8.  in  an  motion  for  conspiracy  to  mjnre  platn- 
tia,  where  tiie  evidence  snows  that  one  of  de- 
fendants committed  an  assault  with  Intent  to 
raperand  that  an  inquisition  of  lonaoy  was  in- 
stigated by  his  relatives  and  friends,  who  oom- 
mimicsted  with  him  while  absent,  it  is  suffi- 
cient to  support  a  verdict  for  plalntlB. — Smith  r. 
Nippert,  (Wis.)  4&^S.  W.  ass. 

Oonstable. 

Bee  Slwiifft  and  Cotutablea. 

CONSTITUTIONAL  LAW. 

Constitutionality  of  Uqnor  laws,  see  IntoxiocUing 
lAquorg,  1,  3. 

Judiolal  powers. 

1.  Const.  Keh.  art,  6,  $  8,  oonf  ers  upon  the  su- 
preme court  originalJuTlsdiotion  in  quo  warranto 
proceeding  Code  Civil  Proa  {  704,  provides  that 
an  information  may  be  filed  against  any  person 
unlawfully  holding  or  exercising  any  public  office 
-within  the  state.  Held,  that  the  supreme  court 
has  jurisdiction  to  entertain  quo  warranto  pro- 
ceedings to  determine  the  claims  of  contestants 
to  the  office  of  governor,  notwithstanding  another 
provision  of  the  constitution  that  contests  of  elec- 
tions for  the  executive  department  of  the  state 
shall  be  determined  by  the  legislature,  the  latter 
remedy  not  being  exclusive. —State  ▼.  Boyd, (Neb.) 
48H7w.789. 

TitlM  of  laws. 

a.  Const  Iowa,  iCrt  8,  |  89,  declares  that 
every  act  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  the  title.  Acts  ISui  Qen. 
Assem.  o.  811,  entitled  "An  act  relating  to  insur- 
ance and  flra  iosiiranoe  companies, "  provides  that 
any  person  soliciting  insurance  is  the  agent  of 
the  company:  that  the  company  shall  attach  the 
applications  to  the  policies  under  certain  penal- 
ties; that  the  policy  shall  be  prima  fade  evi- 
dence of  the  insurable  value;  that  insured  must 
give  notice  in  writing  of  the  loss,  with  an  affi- 
davit of  the  facta;  and  that  no  aetdoa  on  the  pol- 
ioy  shall  be  began  within  80  days  from  anoh  no- 
tioe.  Held,  that  the  matter  embraoed  constitutes 
but  one  ■abject,  and  is  sufficiently  expressed  by 
the  tiUe.— Chrlstt*  v.  Life  Indesmity  A  Inveat- 
ment  Co.,  (Iowa,)  48  K.  W.  84. 

8.  lAws  S.  D.  1800,  c.  64,  la  enUtled  "An  act 
to  authorise  and  legulate  the  basinesa  of  com- 
mercial agencies,  eradlt  oompaates,  and  guaranty 
Msooiaticna. "  Bach  company  of  either  class  is 
reqniiad  to  nroonr*  a  cerufleate  from  the  state 
anditor,  aad  to  appoint  a  resident  attorney  on 
-whom  process  mav  be  served.  It  most  liave  a 
paid-np  capital  of  850,000,  and  a  deposit  of  that 
amount  with  the  treasurer  of  the  state  in  which 
it  is  organised.  It  mtist  make  an  annnal  state- 
ment of  its  financial  condition,  its  income  and 
expenses,  and  pay  a  tax  of  8  iter  cent,  on  its  total 
receipts  from  bosiness  done  in  the  state,  field, 
that  the  act  was  not  in  confliet  with  Const  8.  D. 
art.  8,  1 91,  providing  that  "no  law  shall  embrace 
more  than  one  subject,  which  shall  be  expressed 
in  its  tltlA"— State  v.  Hoigan,  (S.  D.)  48  N.  W. 

4.  The  fact  that  a  statute  (Act  Mich.  1886, 
"Ikain  Bailw-ay  0>mpanies'')  anthoriring  (ha  or- 
V.48N.W.— 78 


ganization  of  corporations  for  the  purpose  of  oon- 
Btructlng  a  train  railway  to  be  operated  by  horse 
or  other  animal  power,  and  providing  for  the 
use  thereof  by  any  person  by  paying  certain  tolls 
for  every  coal-car,  ore-car,  or  other  vehicle  drawn 
over  it,  was  amended,  In  1801, 1867,  and  1871,  bj  acta 
authorizing  and  regulating  the  operation  of  such 
railroads  for  the  cvrriage  of  passengers  through 
the  streets  of  cities,  under  municipal  regolatioa, 
the  amendment  of  1867  anthoriziDg  the  use  of 
steam  or  any  other  power  than  animal  power,  un- 
der the  authority  of  the  municipality,  will  not 
render  it  nnconstitutional,  as  emtoaoing  more 
than  one  object,  which  is  not  expressed  in  ita  ti- 
tle. HcQbath  and  House,  JJ.,  dissenting.— De- 
troit City  Ry.  V.  Hills,  (Hich.)  48  N.  W.  1007. 

Amendment  of  statutes. 

6.  Laws  Neb.  1889,  c.  84,  i  1,  provldingthat  "IT 
any  person  assault  another  with  Intent  to  inflict, 
a  great  bodily  injury  he  shall  be  puniahed, "  eta, 
provides  for  and  punishes  an  ofleose  not  men- 
tioned in  Crim.  Code  Neb.  M  14-16,  punish- 
ing assault  with  intent  to  kiu,  maiinlng,«nali- 
doas  shooting,  etc.,  and  is  therefore  not  ui 
amendment  of  either  of  those  sections,  within - 
the  constitntioaal  requirement  that  an  amendato- 
ry act  shall  refer  to  the  statute  amended. — 
Btricklett  v.  State,  (Neb.)  48  N.  W.  880. 

a.  Crim.  Code  Neb.  |  14,  provides :  "It  any^ 
person  shall  assault  another  with  intent  to  com- 
mit a  murder,  rape,  or  robbery  upon  the  person 
so  assaulted,  every  perB<m  so  offending  shall  be 
imprisoned,''  etc.  Laws  Neb.  1889, o.  84,  J 2,  pro- 
vides: "If  any  person  shall  assault  another  with 
the  intent  to  kill  the  person  so  assaulted,  every 
person  so  offending  shall  be  imprisoned  in  the 
pealtentiarv, "  eto.  fie^  that  the  last-mentioned 
statute  is  clearly  amendatory  of  section  14  of  the 
Criminal  Otde,  and  is  therefore  void  under  that 
clause  of  the  constitution  (section  11)  which  pro- 
vides that  "no  law  shall  be  amended  unleaa  the 
new  act  contains  the  section  or  sections  so  amend- 
ed. "—Btricklett  V.  State,  (Neb.)  48  N.  W.  880. 

7.  Const  Neb.  art.  8,  S  11,  provides  that  "no 
law  shall  be  amended  linless  the  new  act  contains 
the  section  or  sections  amended,  and  the  section 
or  sections  so  amended  shall  be  repealed.  *  The 
present  statute  provides  that  each  county  war- 
rant shall  state  the  amount  levied  aad  appropri- 
ated to  the  fund  on  which  it  Is  drawn,  and  the 
amount  already  expeoded  of  such  som,  and,  where 
there  are  nofimds.inthetreasoryfor  the  payment 
of  the  same,.no  warraatshall  be  drawn  aftsr  76  per 
oent  of  the  levy  for  the  year  has  been  exhausted, 
field,  that  counties  could  not  be  aothorlsed  for 
a  special  purpose  to  issue  warranta  without  le- 
gara  to  these  limitations,  without  amending  the 
existing  statute  as  provided  by  Const  Neb.  art 
8,  1 11.— In  re  House  RcU  No.  884,  (Neb.)  48  N. 

Local  and  special  laws. 

8.  A  number  of  newly-settled  oounttes  having 
been  stricken  with  droiufht,  the  legislature  may 
aothoriie  the  issue  of  bonds,  on  a  vote  of  the 
people  of  the  county,  to  purchase  grain  for  the 
settlers:  but  this  must  be  by  general  law,  Const 
Neb.  art  8,  1 16.  providing  that  no  special  law 
rikall  be  passed  when  a  general  law  can  be 
made  applicable.— In  re  Boose  Roll  No.  884, 
(Neb;)  48  N.  W.  876. 

Betrospeotlve  laws. 

9.  Laws  Wis.  1889,  a  883,  makes  owners  of 
buildings  absolutely  liable  to  subcontractors 
who  comply  with  its  requirementa  for  the 
amount  of  their  claims,  reptrdless  of  the  con- 
tract price  of  the  buildings,  or  the  amount  due 
the  contractor  when  notice  of  the  subcontractor's 
claim  for  lien  is  served.  The  law  theretofore  in 
force  provided  that  "in  no  case  shall  the  owner- 
be  compelled  to  pay  a  greater  sum  on  aoooont  of 
soah  •  *  •  improvement  than  the  price  stip- 
ulated in  the  original  contract "  field,  that  the 
law  of  1889  does  not  relate  back  so  as  to  govern 
the  Tights  of  subcontractors  under  a  contract 
made  before  the  law  took  effect,  though  no  lia- 
bility to  them  was  incurred  until  thereafter,  aa 
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snoh  KtroMtive  efleet  might  imiMar  the  obUg»- 
tion  of  the  contract  Iqr  compellfnR  the  owner  to 
psy  more  than  the  earn  etlpulated  In  his  oontraot. 
—Ball  T.  Bunks.  (Wis.)  48  N.  W.  886. 

rrlTileges. 

10.  That  the  Iowa  "Joint  rate  aot"  proTides  for 
ttie  recovery  of  attorney's  fees  against  the  oom- 
Xianles  violating  it  does  not  render  it  void,  as 
granting  an  exclaslve  privilege  to  one  suitor  tliat 
b  withheld  from  other  dtlsens.— BorllDgtoo,  C. 
K.  &  N.  Ry.  Co.  V.  Dey,  (Iowa,)  49  N.  w.  98.     | 

11.  The  provision  in  Acta  18th  Qen.  AssenL  c. 
311,  that  Inaoranoe  companies  cannot  besned  ontil 
80  dsjrs  after  notice  of  loss,  does  not  render  the 
act  nnconsUtational,  as  granting  to  them  pri  vileges 
not  belonging  to  other  citizens  on  the  same  terms. 
— Christie  v.  Life  Indemnity  ft  Investment  0>., 
(Iowa,)  48If.  W.  M. 

Oldlgation  of  oontraots. 

la.  Act  Heb.  187B,  setting  aside  the  revenue 
arising  from  the  taxation  of  works  of  internal  im- 
provwment,  to  pay  Ilia  bonds  issued  to  constroot 
the  same  by  anv  township,  precinct,  ci^,  or  vil- 
lage, is  In  oonflic(t  with  Const.  Neb.  1875,  art  9, 
1 1,  itrovlding  tliat  "the  legislatnre  sliall  provide 
snoh  revenue  as  may  be  needfnl  by  levying  a  tax 
by  valuation,  so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value  of  his, 
her,  or  its  property  and  franchises, "  and  with 
aurticle  8,  I  4,  providing  that  "all  grants,  gifts, 
.and  devises  •  •  •  made  to  thisstste,  *  •  « 
-and  such  other  means  as  the  legislatdie  may 
pre^de,  shall  be  exclusively  applied  to  the  sup- 
port aaa  malntenanoe  of  common  schools ;"  but, 
-the  act,  having  been  passed  beforo  the  adoption 
of  the  oonstitntion  of  1875,  was  valid  when 
pused,  and  it  is  in  fwoe  as  to  all  internal  im- 
provement bonds  issued  after  its  iiasssge,  and 
beforo  the  adoption  of  the  constitution  of  1875,  be- 
cause a  repeal  of  the  act  would  impair  the  obli- 
gation of  the  contracts  with  the  holders  of  such 
bonds. -Bute  v.  Walsh,  (Neb.)  48  V.  W.  »». 

Begolatioiii  of  oommeroe. 

18.  Laws  S.  V. .  1880,  o.  54,  provides  that  no 
oommeroial  agmoy  shall  do  business  in  the  state 
withoat  first  procuring  a  oertiflcate  from  the 
state  auditor,  and  appointing  a  resident  attorney 
on  whom  prooess  may  be  served.  It  most  liave  a 
paid-up  capital  of  850,000,  and  a  deposit  of  that 
amount  with  the  tteasnier  of  the  state  In  which 
it  is  organised,  and  it  must  pay  a  tax  of  a  per 
cent,  on  its  gross  earnings  from  business  done  in 
the  state.  The  act  also  makes  it  unlawful  for 
any  one  to  aot  as  agent  or  otherwise  in  procuring 
reports,  etc.,  without  having  procured  from  Uie 
auditor  a  certifloate  of  anthori^.  The  accused 
was  a  special  agent  for  R.  <i.  Dun  A;  Co.,  who 
had  not  complied  with  the  act.  He  came  to  the 
state  to  investigate  the  standing  of  a  firm  of  mer- 
diants  doing  business  here,  the  information  ob- 
tained to  be  used  for  the  beneflt  of  the  customers 
of  R.  O.  Don  &  0>.  He  was  arrested  and  con- 
victed. Held,  that  the  act  was  not  in  conflict 
wltit  the  interstate  commerce  clause  of  the  fed- 
eral constitution.— State  v.  Morgan,  (S.  D.)  48  M. 
W.  814. 

14.  The  fact  that  a  railroad,  over  which  the 
oommlssloners  appointed  under  the  Iowa  "joint 
rate  act"  are  about  to  ilx  "Joint  rates"  with 
another  line,  traverses  a  portion  of  another  state 
in  Ita  route  between  two  cities  in  Iowa,  Is  no 
ground  for  declaring  the  act  unconstitutional  as 
an  attempt  to  regulate  interstate  commerce,  oon-| 
trary  to  Const.  U.  8.  art.  1,  {  8,  since  it  wiU  be 
presumed  that  the  oommlssloners  will  not  nx  a 
rate  between  those  cities  if  it  be  unlawful  to  do 
80.— Burllnffton,  C.  B.  *  N.  By.  Co.  T.  Dey, 
(Iowa,)  46  N.  W.  98.  ' 

Dne  prooesa  of  law. 

15.  Code  Iowa,  i  2487,  providing  that  an  agree- 
ment to  convey  land  may  be  specifically  enforced 
against  the  executor  of  the  vendor,  and  section  348!j, 
providing  that  it  is  not  necessary  to  make  any  oth- 
er than  the  executor  party  defendant  to  the  suit 
for  speoiflo  performance,  are  not  unconstitutional 


as  agaiBst  persons  aoqniriag  title  by  dmise  or 
descent  sniMeqiient  to  their  enaotment,  oa  the 
gnrand  that  ttey  are  deprived  of  property  with- 
out due  prooess  of  law,  as  the  legislatate  lias 
power  to  impose  upon  property  inherited  such 
conditions  as  it  sliaU  deem  proiier  to  enact.  Tlie 
sections  do  not  deprive  heirs  and  devisees  of 
their  right  to  appear  and  contest  the  claims  of 
petitlonets,  or  the  right  of  the  executor  to  execute 
a  conveyaaoa.— Van  AJon  ▼.  Clark,  (low*,)  48  N. 

18.  Oen.  St.  Minn.  1878,  o.  U,  $  14,  authorises 
the  ehainnan  of  the  board  of  eonnty  oommission- 
ers  to  <wder  the  removal  to  the  county  of  their  le- 
gal settlement  of  poor  persons  who  nave  applied 
for  public  support  in  Itia  county,  and  are  likely  to 
beoome  chargeable  thereon  for  support,  and  who 
after  warning  to  depart  therefrom  are  unable  or 
have  refused  to  do  so.  Held  that,  under  the  dr- 
eumstanoes  speeifled  in  the  statute,  this  is  not  an 
interference  with  the  right  of  personal  liberty 
without  dne  prooess  of  Uw.— Lovell  v.  Seeback, 
(Minn.)48N.%.a>. 

17.  Laws  Minn.  1881,  (Ex.  Sess.)  o.  81,  provid- 
ing that  In  actions  to  determine  adverse  claims  to 
land  service  of  prooess  by  publication  may  be  had 
upon  "unknown  claimants, " involves  due  prooess 
of  law,  and  Is  oonstitntionaL— Shepherd  t.  Wars, 
(Minn.)48N.  W.  778. 

18.  The  provision  of  Acts  8Sd  Gem.  Aasem. 
Iowa,  o.  17,  (  9,  relating  to  through  lolnt  rates, 
that  car-load  lots  shall  be  transfmrea  from  one 
line  to  the  other  without  unloading,  unless  such 
unloading  is  done  without  charge  to  the  shipper, 
is  not  unconstitutional,  as  a  taking  of  propvty, 
or  its  use,  without  the  consent  of  or  compensation 
to  its  owner,  under  Const.  Iowa,  art  1,  S9;  Const 
V.  B.,  14th  Amend.  Rothbock  and  Robinsos, 
Jjr.,  dissenting.— Burlington,  O.  R.  ft  N.  By.  Co. 
v.  Dey,  (Iowa,)  48  N.  W.  98. 

19.  The  fact  that  the  Joint  ratee  are  fixed  by 
special  proceedings  before  the  commissioners, 
under  the  Iowa  Joint  rate  act,  after  notice  to  the 
railroad  companies  interested,  does  not  constitute 
a  taking  of  their  properly  "  without  due  process 
of  law, "  contrary  to  Const  U.  8.,  14th  Amend.— 
Burlington,  C.  B.  ft  N.  Ry.  Co.  ▼.  Dey,  (Iowa.) 
48  N.  W.  98. 

Trial  by  jury. 

80.  Const  Iowa,  art  1,  fS  9.  lA,  providing 
that  the  right  of  trial  by  Jary  shall  remain  invi- 
olate, and  in  all  criminal  prosecutions,  and  in 
cases  involving  the  life  or  liberty  of  an  individ- 
ual, the  accused  shall  have  the  right  to  atrial  by 
an  Impartial  Jury,  applies  only  to  criminal  pros- 
ecutions for  offenses  against  the  criminal  law, 
where  it  is  sought  to  punish  aefMdant  by  fine 
or  imprisonment,  and  does  not  apply  to  an  in- 
quest of  lunacy.  —In  re  Breaee,  (Iowa,)  48  N.  W. 

Taxation. 

8L  Const  Nab.  art  9,  |8,  wfaiah  pcovidesthat 
"the  legislature  may  vest  the  corporate  authori- 
ty of  cities,  towns,  and  villages  with  power  to 
make  local  improvaaents  by  special  aaaesaments 
or  by  special  taxation  of  the  n'upertj  benefited, " 
does  not  prohibit  the  legislature  froni  oonfarring 
the  power  to  make  local  improvements  by  special 
assessment  or  taxation  of  property  benefited  apon 
counties.  Following  State  v.  Dodge  Oomnty,  S 
Heb.  184.— Oarst  ▼.  UrifliD,  (Neb.)  tt  M.  W.  ta9. 

».  Act  B.  D.  March  9, 1881,  H  1&  19,  aUowiag 
persona,  in  listing  credits  for  taxation,  to  dedact 
from  the  gross  amount  thereof  all  bama  fde  in- 
debtedness, without  speoifyiag  wiiether  the  debts 
must  be  owing  within  or  without  the  stai*;  and 
further  providing  that  deductions  fromtheiarsoaat 
of  personal  property  shall  be  allowed  of  such  in- 
debtedness only  as  is  due  within  the  state:  and 
making  no  provision  tor  deducting  indebtedness 
from  the  value  of  real  estat^— ai«  in  contraven- 
tion of  Const  B.  D.  art.  11,  (  8,  requiring  taxes 
to  be  uniform  on  all  real  and  personal  propnrty 
according  to  ite  value,  and  section  4,  providing 
that  the  leglslaturo  shall  provide  for  taxing  aU 
moneys,  creidtts,  etc.— In  ro  Construction  of  Rev- 
i  enue  Law,  H  18,  19   (S.  D.)  48  M.  W.  818. 
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38.  Baoh  sectloaa,  in  so  far  u  they  allow  d» 
dncUons  o{  indebtednen  from  the  value  of  prop- 
erty liable  to  taxation,  are  a  violation  of  Const. 
8.  D.  art  11,  {  7,  prohibiting  the  passage  of  any 
laws  ezempting  property  from  taxation  other- 
wise than  a*  provided  in  tba  oonstitution. — In  re 
Ck>n8truction  of  Revenue  liaw,  H  18,  19,  (8.  D.) 
AS  N.  W.  818. 

9L  Under  Const  Neb.  art  9,  |  6,  providing 
that  "oounty  authorities  shall  never  assess  taxee, 
the  aggregate  of  which  shall  exceed  tl-50  per 
4100  valuation  •  •  •  uolesa  authorised  by  a 
vote  of  the  people, "  the  legislature  cannot  au- 
thorize the  issue  ox  warrants  to  an  amount  which 
would  require  a  rate  of  taxation  in  excess  of  the 
'Constitutional  limits.— In  re  House  Boll  No.  281, 
(Neb.)  48  N.  W.  876. 

26.  ITndw  Const  Neb.  art  9,  |  6,  providing 
that  "county  authorities  shall  never  assess  taxes, 
the  aggregate  of  which  shall  exceed  (1.60  per 
41U0  valuation,  •  •  •  unless  authorized  by  a 
vote  of  the  people  of  the  county, "  the  legislature 
cannot  make  a  petition  by  the  ma]ority  of  the 
electors  of  the  county  the  equivalent  of  the  vote 
«f  the  people  required  by  the  oonstitutlofti.— in  re 
House  BoU  No.  284,  (Neb.)  48  N.  W.  S7S. 

MeohsDlo's  lien  laws. 

ao.  Act  inch.  1886,  No.  S16,  jt  8,  provides  that 
the  lien  of  a  subcontractor  may  be  vacated  by  the 
owner  giving  to  him  a  bond  in  the  penal  sum  of 
twice  toe  amount  for  which  the  lien  is  c)^imed, 
<-unditioned  for  the  payment  of  any  sum  for  which 
the  obligee  may  obtain  judgment  Beld,  that 
such  provision  and  the  act  of  which  It  is  a  part 
Kre  constitutional,  and  a  bond  given  by  a  house- 
owner  to  a  subcontractor  in  accordance  therewith 
Is  valid.— UcHugh  v.  (Jault,  (Mich.)  48  N.  W.  808. 

Searches  and  seimres. 

37.  Const  Mich,  art  6,  i  28,  providing  that 
'"the  ptnrson,  houses,  papers,  and  possessions  of 
«very  person  shall  be  secured  from  unreasonable 
searches  and  seizures,"  and  that  "no  warrant  to 
search  any  place,  or  to  seize  any  person  or  thing, 
shall  issue  without  describing  Uiem,  nor  with- 
out probable  canae, "  does  not  make  it  unlawful 
for  the  police  to  invade  without  a  warrant  a  room 
open  to  the  public  and  seize  n>aterial  for  running 
a  polioy-shop,  prohibited  by  law.— People  v.  Hess, 
(Jbch.)48«.  W.  181.. 

CONTEMPT. 

Power  to  paniah. 

1.  Where,  after  an  assignment  for  the  bene- 
St  of  creditors  by  a  corporation  at  the  hands  of 
Its  president,  and  a  receiver  is  appointed,  and  the 
president  thereafter  sues  to  set  aside  the  assign- 
ment, a  finding  that  the  president  brought  the 
suit  and  prosecuted  it  without  leave  warrants  an 
order  restraining  him  fix>m  prosecuting  it,  but  does 
DOt  authorize  an  order  Imposing  fine  and  impris- 
onment, under  How.  Bt  Mich.  J  7876,  providing 
that  "if  the  court  shall  adjudge  the  defendant  to 
have  been  guilty  of  the  misconduct  alleged,  and 
-that  the  misconduct  was  calculated  to  or  actually 
did  defeat,  impal^  impede,  or  prejudice  the 
Tights  or  remedies  of  any  party  in  a  cause  or  mat- 
ter depending  in  such  court,  it  sliall  proceed  to 
impose  a  line,  or  to  imprison  him,  or  both,  as  the 
nature  of  the  case  shall  require.  "—In  re  Cleorge 
T.  Bmith  Hlddlings  ForiOer  Co.,  (Mich.)  48  N. 

Information. 

9.  An  tnf  ormatioo  for  contempt  in  vloUittng  an 
Injunction  is  not  snfflolent  where  it  alleges  that 
the  relator  «is  informed  and  believes"  that  the 
acta  alleged  as  such  violation  were  done  at  the  In- 
stanee  and  procurement  of  the  defendant  in  the 
^uncUon  suit— Lndden  v.  State,  (Neb.)  48  N. 
It.  61. 

Contest. 

See  ElectUnu  and  Votert,  4-& 


ooimHUAircB. 

Absence  of  witness. 

An  affidavit  for  a  continuanoe  stated  that 
the  aAant's  co  defendant  resided  ent  of  Ifaestote, 
and  was  the  only  witness  by  whom  certain  mate- 
rial facts  could  ne  proved ;  that  the  aCOant  had 
gone  to  the  home  of  his  co-defendant,  and  ob- 
udned  his  promise  to  be  present  at  the  trial,  but 
for  some  cause  unknown  he  had  failed  to  come; 
and  that  his  testimony  could  be  procured  by  the 
next  term.  Held,  that  it  was  error  to  refuse  a 
continuance.— Johnson  v.  Mills,  (Neb.)  48  N.  W. 
306;  Same  r.  Peter,  Id.  267. 

CONTRACTS. 

Bee,  also,  Accord  and  SnUv'acWm:  AstianmeKt; 
AtHgnmentfor  Benefit  of  CredUort;  Bond*; 
Carriers;  Chattel  Mortgiigee;  Covenants; 
Deed;  Factora  and  Broikert;  tVaude,  Statute 
Of;  JVxiuduIent  Convei/ancet;  IndemnUy;  Jn- 
suranoe;  Znterett;  Landlord  and  Temant; 
Mortgaaet;  Negotiable  Inetruments;  Partner- 
»hip;  Principal  and  Agent;  Pi-inctpal  and 
Steretu;  Beleaeeand  DiadMrye;  Sale;  Speelfio 
Performance;  Ueury;  Vendor  and  Vendee. 

By  munioipalitiea,  see  Municipal  Corporation*, 
8,7. 

Damages  for  breadi,  see  Damaoee,  S-6. 

ObllgaUon  of,  see  Constituttonat  Law,  13. 

Of  hiring,  see  Maeter  and  Servant,  1-8. 

schods,  see  School*  and  School  Dietricte,  6-13. 

To  make  will,  see  WUU,  12, 18. 

With  corporations,  see  Corporation*,  8-8. 

Acceptance  of  ofEto. 

1.  PlaintUt  owned  the  east  and  defendant  the 
weethalf  of  a  lot  Defendant  Tvrote  plaintiff: 
"If  you  will  bay  my  lot  to  build  en  right  away, 
yon  need  not  pay  anything  on  it,  and  I  will  lend 
you  what  money  I  liave,  and  more,  if  I  could  get 
It.  Or  yon  can  build  a  party-wall  W  on  my  lot, 
sufficient  thickneas  fOr  a  six-story  building  in 
time.  •  »  •  I  will  bind  myself  and  assigns  to 
pay  a  of  the  coat  at  the  time  a  building  is  erect- 
ed on  my  lot "  Held,  that  an  acceptance  by 
plaintiff  of  the  offer  contained  in  the  letter  was 
necessary  to  make  it  binding  on  defendant- 
Graff  V.  Buchanan,  (Minn.)  48 II.  W.  915. 

Consideration, 

2.  The  mocers  in  a  certain  town  agreed  with 
a  firm  which  was  about  to  open  a  butter  store 
that  they  would  not  buy  anv  butter  for  the  tann 
of  two  years.  Bald  firm  paid  nothing  to  the  gro- 
cers, nor  did  it  buyout  any  established  business. 
Held,  that  the  contract  was  void  for  want  of  con- 
sideratlon. — Chaplin  y.  Brown,  (Iowa,)  48  N.  W. 
1074.  -.  ./ 

Pnbllo  poUoy. 

8.  An  agreement  t>etween  a  member  of  a  firm 
engaged  in  procuring  and  selling  options  for  coal 
lands  and  a  railroad  company,  to  pay  such  mem- 
ber a  commission  on  the  sale,  when  not  fraudu- 
lent as  to  the  company,  will  not,  ou  appeal,  be 
declared  void,  as  against  public  policy,  oecause 
of  a  condition  to  keep  secret  the  payment  of  the 
commission,  where  the  evidence  Is  oonilioting  as 
to  whether  or  not  the  other  partner  had  knowl- 
edge of  the  agreement — Oleason  y.  Chicago,  M. 
&BL  P.  Ry.  Co.,  (Iowa,)  48  N.  W.  88. 

4.  A  contract  by  a  railroad  company  in  settle- 
ment of  a  claim  for  personal  injuries  by  an  em- 
ploye to  give  him  permanent  employment  on  a 
switch -engine  is  not  void  as  against  public  policy 
In  that  it  would  require  the  company  to  employ 
the  injured  person,  even  though  he  was  not  com- 

E stent.  In  violation  of  its  obligation  to  the  pub- 
0,  as  the  contract  does  not  require  the  company 
to  keep  him  at  work  when  incapable. — Jessup  y. 
Chicago  ft  N.  W.  Ry.  Co.,  (Iowa,)  48  N.  W.  77. 

Bestraiut  of  trade. 

6.  The  grocers  in  a  certain  town  agreed  with 
a  firm  which  was  about  to  open  a  butter  store 
Uiat  they  would  not  buy  any  putter  for  the  tena 
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of  two  yean.  J9«2A,  thst  wiA  contract  is  void 
as  being  in  restraint  of  trade.— Cbaplinv.  Brown, 
(Iowa,)  48  N.  W.  1074. 

Promise  for  benefit  of  third  person. 

e.  A  promise  made  to  another,  for  the  benefit 
of  a  third  person,  can  be  enforced  by  such  third 

Serson,  ^Uiough  the  consideration  did  not  move 
ireotly  from  him.— Kaufman  v.  United  Btatea 
Nat.  Bank,  <ireb.)  48  N.  W.  788. 

Interpretation. 

7.  In  a  contract  to  assume  certain  debts  In  con- 
sideration of  the  sale  of  a  stock  of  goods,  two  notes 
representing  the  debts  wefe  described  as  one  for 
tSUO  and  one  for  tl,900,  due  a  certain  bank.  The 
testimony  showed  that  the  notes  were  not  before 
the  parties  when  the  contract  was  drawn,  but  that 
the  onijr  notes  possessed  by  the  bank  against  the 
Vendor  were  one  forlSOOand  ODefor$l,860.  Held, 
that  the  bank  was  entitled  to  recover  against  the 
purchasers  the  amount  of  said  notes. — Kaufman  v. 
United  BUtes  Nat.  Bank,  (Neb.)  48  N.  W.  788. 

8.  Plaintiff  purchased  a  house  at  a  foreclosure 
■ale,  and  agreed  to  sell  it  to  defendant,  who 

Kiarantied  to  plaintiff  tSO  a  month  rent  "from 
e  date  he  gets  sheriff's  deed  to  the  time  I  com- 
ply with  the  within  contract "  BeHd,  that  de- 
feadant,  having  deposited  the  money  In  less  than 
a  month  after  the  sheriff's  deed  was  executed, 
was  bound  tor  the  rent  for  the  intervening  time 
only,  and  not  for  a  foil  month.— Totty  v.  Hiarrls, 
aowa,)  48N.  W.  lOBO. 

9.  Plaintiff,  by  hU  contract  with  defendant, 
imdertook  "to  furnish  at  his  own  expense  all  nec- 
essary material  and  labor,  and  excavate  and  bul  Id  " 
a  certalnsewer.  Thespeoiflcatlons  provided  that 
"the  contractor  shall  make  all  necessary  excava- 
tions for  the  sever,  *  *  *  in  such  directions 
and  of  such  width  and  depth  as  shall  be  neces- 
sary. "  Held,  that  the  fact  that  part  of  the  exca- 
vation was  tuongh  rook  will  not  entitle  plaintiff 
to  extara  compensation,  though  neither  party  con- 
templated that  rock  woQld  be  met,  and  parol  evi- 
dence of  that  tact  is  inadmissible.— MoCauley  v. 
City  of  ]>ea  Moines.  (Iowa.)  48  N.  W.  1028. 

10.  Plaintiff  imrohased  at  a  reoeiver's  sale 
notes  on  which  defendant  had  onoe  been  bound, 
and  told  defendant  that  he  had  paid  875  (or  them. 
Defendant^reed,  if  his  statement  was  tme,  to 
give  him  fJV  (or  them,  and  $10  (or  his  trouble. 
Had  that,  If  plaintiff's  statement  was  false,  de- 
fendant was  neither  bound  to  pay  the  875  nor  the 
$10.— Harran  v.  Klaus,  (Wis.)  48  N.  W.  479. 

11.  The  fact  that  defendant  left  the  $10  with  a 
third  person  for  plaintiff  does  not  make  him  lia- 
ble to  pay  it,  since  it  was  a  voluntary  offer,  not 
based  on  a  ^mlse  to  pav.  and  could  not  bind 
bim.— Harran  v.  Klaus,  (Wis.)  48  N.  W.  470. 

13.  PlalntiS  contracted  to  deliver  logs  to  de- 
fendant at  a  certain  place,  In  payment  for  which 
defendant  agreed  to  furnish  him  such  supplies  as 
were  needed  to  get  out  the  logs,  and  retain  enough 
of  the  purchase  monev  to  pay  therefor;  and  it 
was  provided  that  the  logs  should  be  paid  for  at 
the  specified  rate  "when  so  cut,  banked,  and 
dellversd. "  Plaintiff  then  contracted  with  O.  to 
get  out  the  logs  for  plaintiff  on  the  same  terms  as 
his  contract  with  defendant,  and  requested  de- 
fendant to  make  payment  to  Q.  Held,  that  de- 
fendant had  no  right  to  furnish  supplies  to  Q-., 
except  as  logs  were  delivered,  ana  he  has  no 
claim  against  plaintiff  for  overpayments  by  rea- 
son of  furnishing  supplies  before  delivery  of  the 
logs.— Haskins  v.  Kennedy,  (Wis.)  48  N.  W.  616. 

18.  Where  defendants  assumed  plaintiff's  ob- 
ligation to  pay  taxes  on  land  from  which  logs 
were  to  be  cut  by  them,  accruing  before  the  logs 
were  removed,  plaintiff  cannot  object  to  a  pay- 
ment by  defendants  within  that  period,  because  it 
was  made  before  the  taxes  had  attached  to  the 
land.— Sovereign  v.  Uosher,  (Mich.)  48  N.  W.  Oil. 

14.  Defendant  contracted  to  purcliase  a  lot  of 
posts  from  pli^ntifb,  to  be  received  on  the  cars 
where  they  were  then  lying,  the  shipping  to  com- 
mence about  May  1st,  the  po9ts  to  be  paid  for  as 
fast  as  five  oars  wers  loaded,  and  she  agreed  to 
t*ll7  uPi  P*'7  f<''i  <u>d  receive  on  the  ground  where 


they  lay,  any  posts  remaining  unshipped  July  16th. 
Held,  that  defendant,  failing  to  ship  any  of  tbe 
posts  before  July  Uth,  was  bound  to  tally  up  all 
the  posts  on  the  ground,  and  receive  and  ray  for 
them.— Madden  v.  Lemke,  (MidL)  48  N.  W.  785. 

16.  Defendant  cannot  escape  liability  on  tba 
ground  that  the  posts  were  not  in  a  condition  to 
Be  counted  on  July  Uth,  or  before,  where  it  ap- 
pears her  husband,  aoting  as  agent,  refused  to 
commence  shipping,  though  importuned  bv  plain- 
tiffs to  do  so,  giving  as  his  reason  that  he  had 
not  disposed  of  the  posts  and  the  dullness  of  the 
market. -Madden  v.  Lemke,  (Mi<di.)  48  N.  W.  785. 

Ambiguity. 

10.  An  arreemont  to  purchase  cattle  then  ba. 
Ing  fed  by  the  seller,  providing  that  part  sboold 
be  delivered  at  onoe,  part  in  two  weeks,  part  "in 
October  next,  the  reinikinder  by  tbe  SMb  of  No- 
veml>er, "  is  not  ambiguous  aa  to  the  time  when 
the  last  cattle  are  to  be  delivered.— Ingram  t. 
Waokemagal,  (Iowa,)  48  K.  W.  908. 

Bescisslon. 

17.  A  contract  for  tbe  sale  of  goods,  to  be  fur- 
nished during  the  year,  provided  for  numthly 
"  settlements  By  note  or  cash,  as  agreed. "  Dnring 
the  year,  the  buyer  wrote  that  be  was  short  m 
cash,  but  could  offer  "customers'  paper"  in  set- 
tlement of  account  then  due.  The  seller  replied 
that  it  would  accept  "customers'  paper"  if  the 
parties  had  a  good  commercial  rating.  Held 
that,  it  the  notes  turned  over  to  the  seller  were 
not  "customers'  paper,  *  as  represented,  but  mere 
accommodation  notes,  the  seller,  on  discovery  of 
the  fraud,  had  the  right  to  rescind  any  agreement 
that  such  notes  should  extend  the  time  of  payment, 
and  move  at  once  for  the  collection  of  its  account: 
and,  if  the  notes  so  received  were  worthless,  it 
was  not  necessary  to  tender  tbem  back  before 
bringing  suit— ISneldon  Axle  Co.  v.  Soofleld, 
<MiA)48N.  W.  611. 

18.  Plaintiff  is  not  entitled  to  replevy  a  horse 
which  he  has  traded  to  defendant  n>r  his  mare 
on  the  sole  ground  that  the  contract  was  made 
on  Sunday,  and  henoe  was  void,  though  he  ten- 
dered the  mare  to  defendant  the  next  day. — Kel- 
ley  V.  Cosgrove,  (Iowa,)  48  N.  W.  979. 

Ferformanoe. 

19.  Flalntifl  agreed  to  have  certain  machinery 
ready  for  shipment  within  80  days  from  June 
81st,  and  was  ready  to  ship  it  within  the  specified 
time,  and  so  notified  defendants.  On  July  S4ch 
defendants  wrote,  ordering  some  castings,  say- 
ing: "When  all  are  ready  to  ship  let  us  know, 
as  vre  want  to  put  on  some  other  macfainerx. 
Wait,  so  as  to  ship  it  all  together. "  The  machin 
ery  ordered  had  Men  selected  by  defendant  for 
the  purposes  for  which  they  were  intended,  and 
no  injury  was  caused  by  the  delay.  Held  suffi- 
cient to  support  a  finding  that  plafntlfl  had  per- 
formed his  oontz-act —Barnes  v.  Stacy,  (Wis.)  4S 
N.  W.  68. 

80.  Plaintiffs  agreed  to  out  and  deliver  lumber 
for  defendants  at  a  certain  dock,  the  settlement 
therefor  to  be  made  on  the  lumber  tolljr  on  the 
lumber  as  shipped.  Held,  that  plaintiflb  per- 
formed their  contract  on  delivery,  and,  on  de- 
fendants' failure  to  make  and  preserve  a  tally, 
could  prove  the  amoant  of  lumber  delivered  by 
other  evidence. — Welch  v.  Palmer,  (Mich.)  48  N. 
W.  553. 

21.  In  an  action  for  breach  of  contract  the  court 
found  as  facts  that  defendant  entered  into  a  writ- 
ten agreement  for  the  purchase  of  plaintiffs'  stock 
of  hats,  caps,  and  gents'  furnishing  goods,  along 
with  the  store  fixtures,  for  an  amount  "to  bquul 
the  inventory  price  of  goods  and  fixtures  in  said 
business  at  time  said  stork  is  to  be  invoiced,  Feb- 
ruary 18,  1889;"  that  the  day  specified  the  parties 
met,  and  one  of  plaintiffs  oaUed  off  the  stock,  and 
fixed  prices,  which  were  taken  down  by  a  person 
employed  by  defendant;  that  defendant  went 
through  the  stock,  and  made  some  obiections  to 
certain  prices,  which  were  corrected;  that  after 
the  invoice  defendant  took  the  list  and  the  key 
to  the  store  home  with  him,  and  the  next  day  re- 
turned them,  staling  that  the  invoice  amounted 
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to  ao  mnoh  be  ooald  not  make  the  purohue,  bnt 
afterwards  he  offered  60  cents  per  dollar  ox  the 
amount  listed;  that  the  invoice  was  for  ^,175.011, 
and  the  goods,  if  removed  from  the  boUding, 
were  worth  tl,208.83>^.  Held,  that  the  agree- 
ment contemplated  a  snpplementuy  agreement 
for  ascertaining  the  Inventory  i^ioe;  that  this 
-was  not  made;  and  that  defendant  was  not  bound 
by  the  inventory  taken.  —  Qimn  t.  Newcomb, 
<Iowa,)  48  N.  W.  989. 

22.  An  agreement  for  the  sale  of  cattle  pro- 
vided for  delivery  by  the  2Sth  of  November,  and 
required  that  they  should  be  yarded  by  the  seller 
12  hours  at  night  before  delivery.  November  25th 
was  Sunday.  Held,  that  the  seller,  in  yarding 
the  cattle  on  Monday  night,  complied  with  his 
contract— Ingram  ▼.  Wackemagel,  (Iowa,)  iS  N. 
VI.  998. 

28.  Plaintiff  contracted  In  writing  with  a  nil- 
road  agent  to  furnish  ties  at  different  prices  for 
different  grades,  the  first  grade  including  only 
white-oak  ties,  but  the  agent,  without  authority, 
verbally  agreed  to  accept  red-oak  ties  as  No.  I's. 
Before  Inspection  a  new  agent  was  appointed, 
who  refusied  to  accept  red-oak  ties  except  as 
culls,  or  to  take  any  ties  which  were  delivered 
after  November  1st  at  the  old  prices.  Plaintiff 
then  wrote  for  the  new  schedule  of  prices,  say- 
ing he  wanted  to  pat  in  6,000  more  ties,  and  the 
agent  answered  tnat  he  would  inspect  the  ties 
delivered  before  November  1st,  and  apply  them 
on  the  old  contract,  and  the  others  he  would  in- 
spect only  under  the  new  prices,  but  that  red- 
oak  ties  were  cnUs,  which  he  might  or  might  not 
take  at  10  cents  each.  Plaintiff  replied  that  they 
should  be  taken  at  oak  prices,  as  they  had  al- 
ways been  so  taken,  but  "I  expected  your  decis- 
ion would  be  final,  so  I  accepted  it  *  *  *  I 
hope  you  will  come  Tuesday,  as  I  want  my  ties 
Inspected,  and  need  the  avails. "  The  ties  were 
inspected,  and  the  red  oaks  taken  as  culls,  at  10 
cents,  and  afterwards  plaintiff  sued  to  recover 
for  them  as  No.  I's  under  the  old  contract.  Held 
that.  If  plaintiff  agreed  to  be  governed  by  the  in- 
spection to  be  made  by  the  agent,  be  could  not 
recover.— Kobinson  v.  Detroit  Xi.  &  N.  K.  Co., 
<llich.)  48  N.  W.  206. 

Actions  on  oontraots — ^Pleading. 

24.  In  an  acti.. :  for  a  breach  of  contract  to  fur- 
nish "Colorado"  coa!  during  the  season,  no  cause 
of  action  is  stated  unless  the  agreed  price  and  the 
market  price  at  the  time  of  delivery  are  pleaded, 
though  it  is  alleged  that  the  defendant  was  a  deal- 
er in  coal  and  had  an  established  trade  in  "Colo- 
rado" coal,  and  that,  when  the  plaintiff  refused  to 
furnish  any  more  coal,  the  defendant  had  orders 
which^e  could  have  filled  at  a  stated  profit,  that 
be  was  unable  to  induce  his  customers  to'  take 
other  coal  in  place  of  "Colorado "coal;  and  that, 
at  the  time  of  the  breach,  it  was  so  late  in  the  sea- 
son that  the  defendant  co'jld  not  obtain  the  amount 
of  coal  required  by  his  trade  at  a  price  at  which  he 
could  sell  again  at  a  profit;  but,  If  the  plaintiff  had 
famished  the  coal,  tne  defendant  could  have  sold 
T76  car-loads  at  a  profit  of  94  a  car.— Denver,  T.  & 
G.  R  Co.  v.  Hutohins,  (Neb.)  48  N.  W.  398. 

25.  An  allegation  that  a  well  was  completed 
in  accordance  with  the  contract  was  a  sufficient 
averment  that  it  furnished  enough  water  for 
stock  and  farm  purposes,  as  required  thereby.  — 
Bangs  V.  Berg,  (Iowa,)  48  N.  W.  90. 

3t>.  A  contract  that  the  parties  to  It,  being 
stockholders  in  the  H.  Co.,  will  indemnify  those 
who  are  or  become  Indorsers  of  the  paper  of  said 
company  in  the  proportion  of  each  stockholder's 
ownership  of  stock,  is  not  an  "instrument  for 
the  payment  of  money"  within  the  meaning  of 
Bev.  Bt  Wis.  I  26r5,  providing  that  in  an  ac- 
tion on  an  instrument  for  the  payment  of  money 
only-it  shall  be  safflcient  to  give  a  copy  of  it  to 
the  adverse  party,  and  to  state  there  is  due  there- 
on a  specified  sum.  following  Carrington  v. 
Bayley,  43  Wis.  507.  Overruling  Coe  v.  Straus, 
11  Vis.  73.— Taylor  v.  Coon, (Wis.)  48  N.  W.  128. 

27.  In  an  acUon  on  a  contract  signed  by  a  less 
number  of  persons  than  are  named  in  the  body 
of  It  OS  parties,  where  the  complaint   alleges 


that  the  defendant  "for  good  consideration  exe- 
cuted and  delivered  to  plalntiit"  the  agreement 
in  suit,  the  complaint  is  not  demurrable  because 
it  does  not  show  that  all  the  parties  to  the  con- 
tract executed  it,  as  the  "delivery"  alleged  is  a 
consent  by  defendant  that  the  agreement  shall 
bind  him,  without  the  signature  of  all  the  other* 
named.— Taylor  v.  Coon,  (Wis.)  48  N.  W.  123.      | 

Evidenoe. 

98.  Defendant  contracted  to  purchase  a  lot  of 
posts  from  plaintiffs,  to  be  reoeivedf on  the  cars 
where  they  were  then  lying,  the  shipping  to  com- 
mence about  May  1st,  the  posts  to  be  paid  for  as 
fast  as  five  cars  were  loaded,  and  sHe  agreed  to 
tally  up,  pay  for,  and  receive  on  the  ground  where 
they  lay,  any  posts  remaining  ansMpped  July 
15th.  Held,  In  an  action  for  nilure  to  take  the 
logs,  that  the  fact  that  plaintiffs  -were  not  on  the 
ground  on  July  15th  to  deliver  and  receive  pay- 
ment for  the  posts  Is  immaterial.  If  defendant  or 
his  agent  were  not  there  to  receive  them;  and 
the  fact  that  he  went  there  on  that  day,  without 
having  cars  there  for  shipment,  and  did  not  count 
or  tally  any  of  the  posts,  warrants  the  finding 
that  he  did  not  go  there  to  receive  them. — ^Mad- 
den V.  Lemke,  (IlBoh.)  48  N.  W.  785. 

20.  Where  the  price  of  cattle  sold  under  an 
agreement  for  future  delivery  depends  on  the 
market  at  another  place,  the  seller  may  ship  to 
>and  sell  at  such  place,  on  the  buyer's  failure  to 
receive  at  the  specified  time,  and  charge  him  with 
the  difference  between  the  price  realized  and  the 
contract  price;  and,  in  case  of  such  sale,  evidence 
of  the  methods  of  conducting  business  at  the 
place  of  sales  ^nd  the  prices  at  the  day  of  sale, 
is  proper.— Ingram  t.  Wackemagel,  (Iowa.)  48 
N.  W.  998. 

Defenses. 

80.  The  defendant  ordered  a  reaper,  agreeing 
on  delivery  to  give  his  notes  for  the  price.  The 
order  provided  that,  if  the  reaper  should  not  com- 
ply with  the  warranty,  notice  shoald  be  given, 
and,  if  the  defect  was  not  remedied,  the  reaper 
was  to  be  returned.  The  defendant  cut  ail  his 
grain  with  the  reaper,  using  it  both  before  and 
after  salt  for  damages  for  his  refusal  to  give  the 
notes.  No  counter-claim  was  Interposed  for 
breach  of  warranty.  Held,  that  the  defendant 
was  bound  to  show  an  effectual  rescission,  or  that 
the  reaper  -was  worthless,  and  that  a  mere  breach 
of  warranty  was  no  defense  to  the  action,  in  whole 
or  In  part— Peerless  Reaper  Co.  v.  Conway. 
(Wis.)  48  N.  "W.  854.  •" 

— —  InstFQOtions. 

81.  Plaintiff  sued  for  breach  of  a  contract, 
whereby,  in  ooasideration  of  her  services,  defend- 
ant agreed  to  furnish  her  and  her  two  minor  chil- 
dren with  board  and  clothing  for  a  year.  The 
Items  of  her  bill  of  particulars  Indiidea  her  serv- 
ices and  that  of  her  minor  son  prior  to  the  brMch 
of  contract;  also  the  use  of  her  furniture  for 
such  time,  and  the  cost  of  rent,  provisions,  and 
clothing  for  tiie  remainder  of  the  year.  Held, 
that  though  the  court  undertook  to  exclude  con- 
sideration of  the  items  for  services  and  furniture, 
and  to  limit  recovery  to  damage*  suffered  by  the 
breach,  still  its  neglect  to  confine  the  ]urv  in 
clear  and  explicit  terms  to  the  proofs  regarding 
such  damages  was  reversible  error. — Meywa  v. 
McQueen,  (Mich.)  48  N.  W.  668. 

Contributory  Negligenoe. 

See  Negligmce,  2-i. 

Oonversioii. 

See  IVooer  and  Convertion. 

Conveyances. 

See  Chattel  Mortgages;  Deed;  Fraudulent  Con- 
veuance»;  Mnrtgage*;  Sale;  Vendor  and  Ven- 
dee. 
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COBPOSATIOlfS. 

See,  alio,  Banki  and  Banhtng;  BwUMng  and 
Loan  AtsnctatUms;  Carriers;  Horse  an* 
Street  Batlroad*;  ZiMuranee;  MtreantUe 
Agendea;  Mvnielpal  Corporatiotw;  Battrtxtd 
Companie*;  Town*;  Water  Companlet. 

Indorsement  of  note  by,  see  Negotiable  Inetnt' 
menu,  14,  U. 

Franohlses. 

1.  Where  power  is  conferred  on  a  oorporatton 
to  raise  a  lake  abore  low-water  mark  as  a  res- 
ervoir to  >old  water  for  hydraulic  purposes, 
this  gives  it  no  right  to  lower  the  level  of  the 
lake  by  drawing  water  out.  — Cedar  Lake  Hotel 
Co.  V.  Cedar  Lake  HydranUo  Co.,  (Wis.)  48  N. 
W.  871. 

Officers. 

2.  Comp.  Iaws  N.  D.  |  9936,  provides  that,  to 
be  a  director  of  a  corponktion,  one  must  be  the 
holder  of  stock,  and  section  891C,  that  a  transfer 
not  entered  on  the  corporate  books  shall  not  be 
valid  for  any  purpose  except  between  the  par- 
ties. Beld,  that  an  assignee  of  stock  not  trans- 
ferred on  the  corporate  books  was  not  eligible 
as  a  director,  though  the  company  had  wronj;- 
tnlly  refused  to  make  the  transfer. — ^In  re  Argus 
Printing  Co.,  (N.  D.)  48  ».  W.  847. 

Contracts. 

8.  The  defendant  recognized  and  contracted 
with  the  plaintiff  as  a  corporation.  Held,  that 
be  is  estopped  to  deny  its  corporate  character  so 
far  as  may  be  necessary  to  enforce  his  contracts, 
made  with  it  under  its  corporate  name.— Minne- 
sota Oas- Light  Boonomlzer  Co.  v.l>enslow,(]llnn.) 
48K.  W.  711. 

By  offloera. 

4.  Tbe  board  of  directors  of  a  corporation 
anthoriied  the  president  to  make  arrangements  to 
procure  fands  to  carry  on  the  work  and  pay  the 
indebtedness  of  the  corporation,  and  by  a  subse- 
quent resolution  authorised  him  and  the  secretary 
to  execute  mortgages  on  the  property  of  the  cat- 
poration  as  additional  secnrity  for  its  old  indebt- 
edness. Held,  that  the  president  and  secretary 
were  authorised  two  months  after  the  last  reso- 
lution to  give  a  new  note  for  the  old  Indebted- 
ness, and  a  mortgage  to  secure  it,  though  new 
iroperty  had  been  acquired  In  the  mean  time. — 
~  aver  v.  Hardin,  (Iowa,)  48  N.  W.  88. 

6.  A  resolution  of  a  board  of  directors,  refer- 
ring to  mortgages  previously  exeonted  by  itt 
praaident  and  secretary  as  being  prior  to  another 
mortgam,  which  the  resolntlon  authorizea  to  be 
ezeooted,  is  •  ratiflcation  of  the  first  mortgages 
and  the  notae  secured  by  them,  though  It  does 
not  refer  to  the  notes.— Shaver  r.  Hardin,  (Iowa,) 
48  N.  W.  68. 

Actions— Parties. 

6.  In  a  suit  against  a  corporation  to  restrain 
it  from  lowering  the  level  of  the  water  in  a  lake, 
it  is  proper  to  Join  the  president  of  the  company 
and  bis  agent  ae  defendants  where  it  is  alleged 
that  the  iwesident  owns  a  majority  of  the  stock, 
and  has  for  years  managed  the  affairs  of  the  cor- 
poration, and  ocwtroUea  the  level  of  the  water  in 
the  lake  at  his  pleasure  and  for  his  own  l>eneflL 
—Cedar  Lake  Hotel  Co.  v.  Cedar  Lake  Hydraulic 
Co.,  (Wis.)  48  N.  W.  871. 

Pleading. 

7.  Under  Code  Iowa,  f  2717,  providing  that 
when  the  corporate  capacity  has  been  alleged 
generally,  as  authorized  in  section  2716,  it  shall 
not  be  sunlcient  to  deny  the  corporate  capacity 
in  terms  contradictory  of  the  allegation,  but  the 
facts  relied  on  shall  be  specifically  stated,  where 
duly  authentiuated  articles  of  incorporation  un- 
der the  laws  of  another  state  tend  to  disprove  the 
allegations  of  the  answer  in  resrard  to  plaintiff's 
incorporation  they  should  be  admitted  as  compe- 
tent, though  thev  do  not  contain  all  that  is  re- 
quired in  such  articles  in  this  state,  such  fact 


pro 
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not  being  relied  on  in  the  answer.— Waider^ 
Boshnell  A  Olessner  Co.  v.  Jack,  (Iowa,)  48  N. 
W.  739. 

Evidence. 

8.  bi  aa  action  by  a  oorporatloa  formed  for 
the  purpose  of  manufacturing  and  selling  ma- 
ohiiies''and  all  things  incident  thereto,  "on  an  as- 
signed contract,  the  ourden  of  showing  the  corpo- 
ration's want  ofpower  to  take  tlia  aasignment  ia 
on  defendant— Warder,BushneU  &  Glessner  Ca 
T.  Jack,  (Iowa,)  48  S.  W.  728. 

StooUiolders'  meetings. 

8k  The  bolder  of  a  majority  of  the  stock  ao- 
quiesoed  in  the  organization  of  a  stockholders' 
meeting,  and  made  nominations  for  directors. 
Having  oeen  told  by  the  ofQoers  of  the  meeting 
that  he  would  not  be  allowed  to  vote  the  stock 
held  by  him,  he  and  others  withdrew  from  the 
meeting,  and  held  another  at  the  same  time  and 
place.  Each  faction  elected  directors.  Held 
that,  though  the  election  by  the  minority  was 
void  imder  the  statute,  because  a  majority  of  Uie 
stock  was  not  representad,  no  effect  could  be  given 
to  the  election  by  the  majority,  who  oould  not 
withdraw  and  organise  another  valid  meeting. — 
In  re  Argus  Frintliw  Co.,  (N.  D.)  48  N.  W.  847. 

Members  and  stockliolders. 

10.  The  pledgeorof  stock  had  it  transferred  on 
the  books  of  the  corporation  to  F.,  the  clerk  of 
the  pledgee.  New  certifloates  weire  issued  to  F., 
and  by  aim  indorsed  to  the  pledgee.  Comp. 
Laws  N.  D.  i  2931,  restricts  the  right  to  vote 
stock  to  bona  fide  holders  thereof  in  whose 
name  the  stock  has  stood  on  the  corporate 
books  for  10  davs  before  the  election,  and  pro- 
vides that,  at  all  elections  or  votea,  there  shall 
be  a  majority  of  the  stock  represented.  Sec- 
tion 2983  provides  that  a  pledgee  shall  not  b« 
deemed  a  stoclcholder  within  the  statute  making 
them  liable  for  the  debts  of  the  corporation,  and 
section  291.'),  that  a  transfer  of  stock  shall  not  be 
valid  exoept  between  the  parties,  nnless  it  is  en- 
tered on  the  corporate  boolcs.  Held,  thut  the 
pledgeor  could  not  vote  the  stock,  but  that  F.  was. 
entitled  to  vote  it,  and  was  qualified  to  be  a  di- 
rector.—In  re  Argus  Printing  Co.,  (N.  ~>.)  48  N. 
W.  847.  —        .  X 

11.  Though  the  pledgee  of  stock  transferred  U> 
him  on  the  corporate  books  may  have  promised 
that  the  pledgee  should  retain  control  of  the  cor- 
poration, this  equity  must  be  enforced  in  a  suit 
to  compel  the  pledgee  to  give  him  a  proxv,  and 
not  in  a  proceeding  under  Uomp.  Laws  N.  D.  ( 
2932,  providing  that,  on  the  application  of  any 
person  aggrieved  by  any  election  held  by  a  cor- 
porate body,  the  district  Judge  shall  sunanarily 
hear  the  allegations  and  proofs  and  thereupon 
confirm  the  election,  order  a  new  one,  or  direct 
such  other  relief  as  maybe  right  and  Just— In  re 
Argus  Printing  Co.,  (N.  D.)  48  N.  W.  847. 

12.  Plaintiff  brought  an  action  for  land  against 
a  corporation  of  which  he  claimed  to  be  presi- 
dent and  had  the  summons  served  upon  himself 
as  suuh  president,  and  upon  another  person  aa 
secretary.  Held,  that  certain  stockholders,  de- 
fendants in  the  action,  who  were  not  served  with 
summons,  or  had  no  notice  of  the  suit  until  Ions' 
after  IJie  corporation  was  in  default,  should  have 
been  permitted  to  file  an  answer  on  behalf  of  the 
corporation,  their  proposed  answer  showing  a 
meritorious  defense,  and  alleging  that  the  persons 
served  as  officers  of  the  corporation  were  not  in 
fact  such  officers.- Morrill  v.  Little  Falls  Manurg 
Co.,  (Minn.)  48  N.  W.  1124. 

13.  A  corporation  was  organized  for  "the  man- 
ufacture and  sale  of  lime,  •  •  •  together  with 
the  buying  and  selling  of  lime,  hair,  sand,  ce- 
ment, and  like  articles.  "  The  only  business  a«- 
ually  eagaged  in  was  the  manufacture  and  sale 
of  lime.  Held,  that  the  stockholders  were  liable 
for  its  debts,  under  Const  Hinn.  art  10,  ?  3. 
making  stockholders  liable  to  the  amount  of  stock 
held  by  them  In  any  corporation  organized  for 
the  purpose  of  carrying  on  any  other  than  a  man- 
ufacturing business. —  Densmore  v.  Bed  Wing 
Ume  &  Stone  Ca,  (Hlun.)  48  fi.  W.  628;  Id.  681. 
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14.  A  motion  to  dismiss  was  macte  on  the 
KTOund  that  it  was  sought  to  charge  stockholders 
of  a  corporation  for  its  detits  for  the  amount  of 
stock  held  by  them,  withoat  joining -all  of  tho 
creditors  as  plaintiib,  and  all  of  the  stockholders 
•a  defendants.  Betd,  that  this  was  an  objection 
to  an  alleged  defect  of  parties,  and  did  not  sug- 
gest that  an  issue  was  being  tried  which  was  not 
made  by  the  pleadings,  nor  that  the  stockholders 
'were  not  liable  under  Const.  Minn,  art  10,  |  8, 
maUng  stockholders  liable  to  the  amount  ot 
stock  held  by  them  in  •  oorporation  organized 
for  the  vnrpoae  of  carrying  on  other  than  a  man- 
ufaotnrfng  or  mechanical  bnslness.— Densmore  7. 
Bed  Wing  Lima  ^fc  Btone  Ca.  CMinn.)  48  K.  W. 
528;  Id.  881. 

Subsoriptions  to  atook. 

16.  The  stookholders  of  a  national  bank  pro- 
posed to  surrender  its  charter  and  organize  as  a 
state  bank  in  another  county,  and  to  erect  a  cer- 
tain building  on  a  designated  lot,  provided  the 
citizens  of  that  county  would  subscribe  t80,000  to 
Its  capital  stock.  The  defendant  and  others  sub- 
scribed 185,000  by  a  writinf  which  recited  the 
proposal,  and  that  "we  *  •  •  do  hereby  sub- 
scrlM  the  amounts  opposite  oar  names  to  the  cap- 
ital stock  of  said  proposed  bank,  under  the  fore- 
going proposition,  and  in  the  following  condi- 
tions. "  In  a  sait  by  the  bank  organized  under 
the  state  law,  the  petltian  stated  the  terms  of  the 
snbscription,  and  that  the  bank  had  duly  per- 
formed all  the  conditions  on  its  part  to  be  per- 
formed. Held,  that  a  cause  of  action  was  stated. 
— Becnrity  State  Bank  t.  Kaine,  (Neb.)  48  N.  W. 

id.  Where  s  number  of  persons  are  associated 
together,  and  are  acting  as  a  corporation  under 
color  of  lawful  authority  as  such,  though  their 
corporate  oKanization  is  legally  defective,  a  sub- 
scriber to  the  corporate  stock,  who  was  a  pro- 
moter of  the  corporate  organization,  and  who  has 
been  a  party  to  and  has  acquiesced  in  the  subse- 
quent proceiedings  in  incurring  liabilities  and  is- 
suing the  stock,  is  also  estopped  to  deny  that  the 
SBSociation  Is  a  corporation  de  /aoto,  or  that  the 
stock  so  issued  Is  valid. — Kinnesota  Qas-Light 
Kcouomizer  Co.  v.  Denslow,  (Minn.)  4S  S.  W. 
T71. 

17.  A  contract  of  subscription  to  the  capital 
stock  of  a  corporation  to  be  formed,  reacuog: 
"We,  the  subscribers  hereto,  •'  •  •  agree  to 
pay  the  above  amount"  of  the  capital  stock,  and 
"for  a  faithful  and  full  performance  o(  our  re- 
spective parts  of  the  above  contract  we  bind  our- 
selves, "followed  l^the  name  of  each  subscriber, 
with  the  amount  of  his  subscription,  is  several, 
and  a  subscriber  may  be  sued  severally  by  the 
other  purty  to  the  contract,  who  agreed  to  erect 
tbe  building— a  creamery— for  the  proposed  cor- 
poration.—Oibbons  V.  Cfrlnsel,  (Wis.)  48  N.  W. 

18.  WhMre  a  contract  between  the  subscrlbeis 
to  the  capital  stock  ol  a  corporation  and  the  par- 
ties proposing  to  erect  a  building  for  them  is  modl- 
flod  in  a  manner  which  improves  the  boilding, 
with  the  consent  of  a  majority  of  the  subsoriberB, 
but  without  the  knowledge  or  consent  of  (me  of 
them,  that  one  is  not  relrased  from  liability  for 
his  snbscription  byreason  of  such  change.— Oib- 
bons  V.  Orlnsel,  (Wis.)  48  N.  W.  aB6. 

19.  The  actual  inccnrporation  of  a  company 
with  a  larger  capital  stock,  divided  into  a  greater 
number  of  shares,  at  a  less  amount  per  share,  than 
stipulated  in  the  original  contract  of  subsCTiptlon, 
does  not  release  a  subscriber  to  that  contract  from 
bis  liability  to  the  parties  who  have  ereoted 
buildings  for  the  proposed  corporation  in  accord- 
ance with  part  of  the  agreement. — Qibbons  v. 
Orinsel,  (Wis.)  48  N.  W.  255. 

— —  C!oiiaideratioii. 

20.  The  expenditure  of  money  in  the  erection 
of  the  building  to  be  used  by  a  proposed  corpora- 
tion by  the  parties  to  whom  the  subscriptions  to 
the  capital  stock  run  is  a  sufficient  consideration 
to  support  the  promise  of  the  subscribers. — CKb- 
bons  V.  Qrinsel,  (Wis.)  48  N.  W.  25& 


Insolvency. 

21.  A  resolution  of  the  board  of  directors  of  ao 
insolvent  corporation  authorizing  its  officers  to 
make  an  assignment  of  all  its  assets  for  Uie  equal 
benelit  of  all  its  oredltors  is  sofflclent  to  au- 
thorize them  to  make  an  assignment,  under  the 
Minnesota  insolvent  law  of  1881,  n|)on  the  attach- 
ment of  the  corporate  property,  although  such 
attadiment  had  not  been  made  when  the  resoln. 
tion  was  passed.— Tripp  v.  Northwestern  Nat. 
Bank.  (Mins.)  48  N.  W.  4. 

COSTS. 

In  partition,  see  PartitiOTk 

Bight  to  ooBta. 

1.  Where  plaintiff  in  aforeolosoM  suit  makes 
a  person  defendant  on  the  ground  that  he  claims 
some  interest  in  the  premises,  of  which  olaim 
plaintiff  had  notice  before  the  commencement  of 
the  suit,  and  such  defendant,  after  a  contest  by 
plalntilf,  successfully  asserts  such  claim,  it  Is 
not  an  abuse  of  the  court's  aiscretlon  to  allow  de- 
fendant costs.— Lego  V.  Medley,  (WU.)  48  N.  W. 
876. 

8.  A  proceeding  by  a  railroad  company  to 
condemn  lands  isnot  an  "action"  within  the  mean- 
ing of  Rev.  St.  Wis.  1878,  c.  129,  awarding  costs 
to  a  party  to  an  "action, "  and  the  land-owner, 
therefore,  who  successfully  resists  such  proceed- 
ing, is  not  entitled  to  costs  for  his  expenses  in 
defending  It— Wisconsin  Cent  R.  Co.  v.  Kneale, 
(Wis. )  48  N.  W.  248. 

8.  Qen.  St.  Minn.  1S78,  c.  8,  S  90,  provides  that 
on  appeals  from  decisions  of  county  commissioners 
concerning  claims  against  the  county,  if  costs  are 
awarded  against  the  claimant,  and  there  is  any  al- 
lowance on  the  claim,  the  amount  of  the  costs  shall 
be  deducted  from  such  allowance. .  But  no  rule  is 
laid  down  by  which  to  determine  when  costs  shall 
be  awarded  against  a  claimant.  Held  that,  if  the 
claimant  recover  part  of  his  claim  on  such  an  ap- 
peal by  the  county,  costs  cannot  be  awarded  to  the 
county. — ^Kroshusy.  Board  County  Com'rs  Houston 
County,  (Minn.)  48  N.  W.  770. 

Who  liable. 

4.  TTnder  Code  Iowa,  f|  8888,  9RS9,  It  is  the 
duty  of  one  having  possession  of  a  paper  purport- 
ing to  be  the  last  will  of  a  decedent  to  produce 
and  file  the  same  for  probate,  and,  in  the  event 
of  a  contest  which  Is  determined  adversely  to  the 
will,  he  Is  not  personally  liable  for  the  costs,  in 
the  absence  ot  a  showing  of  bad  faith,  or  that 
the  will  was  procvured  oy  his  undue  Inflaence, 
and  they  are  properly  taxed  against  the  estate. 
—In  re  Carman's  Will,  (Iowa,)  48  N.  W.  986. 

5.  Though  defendant  admits  plaintiff's  claim, 
and  by  the  verdict  It  is  reduced  by  a  counter- 
claim, the  costs  of  the  trial  are  properly  taxed 
to  defendant  where  they  arose  principally  from 
a  counter-claim  which  was  denied  him,  and  ttiers 
are  no  facts  to  enable  the  court  to  make  an  intel- 
ligent apportlonmentof  the  costs. —Smith  v.  Hess, 
(fowa,)  48  N.  W.  1080. 

Taxation. 

6.  Tbe  fact  that  the  Judge  in  vacation  direct- 
ed the  clerk  how  to  tax  tbe  costs  is  not  sufficient 
ground  for  interfering  with  the  Judgment,  if  they 
were  taxed  to  the  proper  party.— In  re  Carman's 
Will,  (Iowa,)  48  N.  W.  985. 

Costs  on  appeal. 

7.  Where  plaintiff's  brief  consists  largely  of 
the  charge  of  the  court,  and  of  charges  refused, 
which  are  set  out  in  full  in  the  "case, "  and  of 
copious  extracts  from  the  testimony  instead  of  an 
abstract  thereof,  one-half  the  cost  of  printing  it 
will  be  taxed  to  him.— Shove  v.  Shove,  (Wis.)  4ft 
N.  W.  647. 

8.  A  defendant  is  not  chargeable  with  oostsas 
for  vexatious  appeal,  the  questions  raised  not  be- 
ing so  easy  of  solution  as  to  make  it  apparent  that 
the  appeal  was  taken  for  delay. — In  re  George  T. 
Smith  Middlings  Purifier  Co.,  (Mich.)  48  N.  W. 
864. 
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Oomiter-Claim. 

See  Set-QIT  and  Countor-CIolm. 

ooujsrnsB. 

See,  alao,  HifflMDavt;  Sohoolt  and  SdtooUDU- 

lilabUitles. 

1.  A  petition  for  the  appointment  of  oommts- 
aioners  to  organize  ■  county  (Code  Dab.  1877,  a 
81)  was  presented  to  the  governor,  signed  by  per- 
sons not  residents  of  tbe  proposed  county,  and 
containing  the  names  of  persons  fraudulently 
signed  thereto.  The  goTeomor  appointed  such 
commissioners  without  knowledge  of  the  irregu- 
larities of  the  petition.  Held,  that  the  commis- 
sioners so  appointed  werede/octooommisstoners, 
and  the  county  organized  hy  them  a  de/aoto  or- 
ganization, and  that  county  warrants  issued  by 
the  board  of  county  commissioners  of  the  county 
were  vrtma  faeie  ralid  and  binding  on  the  coun- 
ty.-Merchants'  Hat.  Bank  y.  HcJOnney,  (S.  D.) 
48  N.  W.  841. 

8.  In  such  case,  under  Comp.  Iiaws  Dak.  | 
4765,  providing  that  a  joint  authority  to  three  or 
more  public  officers  Is  to  be  construed  as  giving 
an  authority  to  a  majority  of  them,  the  fact  was 
unimportant,  as  affecting  the  validity  of  the  war- 
rants, that  only  two  of  the  commissioners  received 
their  commissions  and  qualified,  and  that  the 
organization  of  the  county  was  effected  by  those 
two  commissioners,  and  a  third  appointed  by 
themselves  and  the  register  of  deeds,  (ex  offlcto 
«ounty  clerk,)  himself  an  appointee  of  the  two 
original  commissioners',  the  effect  of  such  ap- 
pointments being  at  least  to  constitute  a  de  facto 
county  organization,  the  acts  of  wbose  officers 
were  valid  as  to  third  persons  and  the  public. — 
JUerchanta'  Nat.  Bank  v.  McEinney,  (S.  D.)  4S  IT. 
W.  841. 

8.  Code  Dak.  1877,  o.  21,  f  IS,  provides  that 
«ach  organized  county  shall  have  certain  officers 
therein  enumerated.  Iaws  Dak.  Feb.  1881,  cre- 
ated tbe  county  of  Douglas,  and  authorized  the 
governor  to  appoint  three  persons  residents  there- 
of county  commissioners,  who  were  authorized  to 
appoint  "all  the  other  officers  of  said  oonnty  re- 
quired by  law, "  among  whom  was  a  boara  of 
county  commissioners.  Held,  that  immediately 
upon  tbe  passage  of  such  act  oreating  Douglas 
oouttty  there  came  into  existence  the  usual  coun- 
ty offloes  in  such  county,  and  that  the  filling  of 
such  offices  by  Um  appointment  of  the  county 
commissioners  by  the  governor,  and  the  other 
county  officers  by  such  commissioners,  was  the 
filling  of  de  jure  offices,  and  made  all  the  officers 
of  said  ooanty,  who  qualified  and  acted  under 
•nch  appointment,  at  least  de/octo  officers,  and 
that  warrants  lasuiBd  by  the  board  of  county  com- 
missioners of  that  county  so  appointed  were 
prima  fcuAe  valid  and  binding  upon  the  county. 
—Merchants'  Kat.  Bank  ▼.  McKlnney,  (S.  D.) 
48  N.  Vr.  841. 

COTTBTS. 

See,  also.  Justice!  of  the  Peace;  Bemoval  qf 
Cavsea, 

State  oourta. 

1.  Under  Enabling  Act  K.  D.  %  28,  providing 
that  cases  pending  in  the  district  court  of  the  ter- 
ritory shall  be  proceeded  with  in  the  state  court  ol 
original  jurisdiction,  the  district  court  of  the  state 
may  render  judgment  on  a  verdict  returned  to  the 
district  court  of  the  territory.— Braithwaite  r. 
Power,  (N.  D.)  48  N.  W.  854. 

8.  A  case  was  tried  and  submitted  to  the  dis- 
trict court  of  the  territory.  On  the  organization 
of  the  state  the  district  court  was  succeeded  by 
the  circuit  court^  and  the  judge  who  tried  the 
case  became  the  judge  of  that  court.  Const.  H. 
D.  art.  26,  1 1,  provides  that,  on  the  change  from 
the  territorial  to  the  state  government,  actions 
"shall  continue  as  if  no  change  had  taken  place. " 
Held,  that  the  judge  could  make  findings  and 
enter  judgment  on  the  testimony  submitted  to  him 


as  judge  of  the  tarrltotr.— Smith  v.  TosinI,  (^. 
D.)  48  N.  W.  808L 

Of  cpnourrent  jnrisdiotlon. 

8.  The  superior  court  of  Grand  Baplds  has 
no  jurisdiction  to  modify  a  decree  of  the  circuit 
court  of  Kent  county,  a  court  of  concurrent  ju- 
risdiction, and  a  bill  of  review  for  that  purpose 
was  properly  dismissed. — Dodg«  T.  Korthrop, 
(Mich.)  48  K.  W.  MS. 

COVEITANTS. 

ConsideratioQ. 

1.  Where,  in  a  suit  for  the  breach  of  a  cove- 
nant of  seisin,  it  appears  that  the  grantor  first  ex- 
ecuted a  quitclaim  deed,  and  afterwards,  at  the 
reo  uest  of  the  grantee,  who  had  taken  possession 
under  the  quitolaim  deed,  the  grantor  gave  a  war- 
ranty deed,  it  will  not  be  presumed  that  the  cov- 
enant was  without  consideration.  —  Bowne  v. 
Woloott,  (K.  D.)  48  ».  W.  886. 

Seisin. 

2.  A  covenant  of  seisin  In  a  warrantv  deed 
of  vacant  and  unoccupied  land  is  broken  oy  the 
recording  of  a  tax>deed  issued  to  a  third  person 
on  a  tax-sale  certificate  outstanding  when  the 
warranty  deed  was  executed,  as  the  recording  of 
a  tax-deed  on  vacant  land  vests  the  grantee  with 
the  constructive  possession.— Daggett  r.  Reas, 
(Wis. )  48  N.  W.  i5r. 

8.  A  covenant  of  seisin  in  a  warranty  deed  of 
vacant  land  is  broken  by  the  recording  of  a  tax- 
deed  to  a  third  person;  and  the  facts  that  the 
grantee  in  the  warranty  deed  went  on  the  land 
several  times  each  yev,  to  see  that  no  trespass 
was  being  committed  on  it,  and  to  show  the  same 
to  intending  purchasers,  and  that  he  paid  tiie 
taxes  thereon  for  four  years,  do  not  amount  to 
such  an  actual  adverse  possession  by  him  as  will 
divest  the  constructive  possession  of  the  tax-title 
claimant;  and  hence  these  facts  do  not  remove 
the  incumbrance  of  the  tax-deed.— Daggett  T. 
Beas,  (Wis.)  48  N.  W.  187. 

Banning  with  the  land. 

4.  Thecovenantof  seisin  does  not  run  With  the 
land  under  Comp.  Laws  X.  D.  %  8444,  providing 
that  "tbe  only  covenants  which  run  with  the  land 
are  those  specified  in  this  title, "  and  section  9445, 
that  every  covenant  shall  run  with  the  land  which 
Is  made  for  the  direct  benefit  of  the  property,  and 
section  3446,  that  "the  last  section  includes  cove- 
nants of  warranty  for  quiet  enjoyment,  and  for 
further  assurances." — Bowne  v.  Woloott,  (S.  D.) 
48  N.  W.  426. 

Actions  for  breach. 

5.  When  in  a  conveyance  "the  party  of  the  first 
part,  for  his  heirs,  executors,  and  administrators, 
does  covenant  •  *  •  that  he  is  well  seised  in 
fee, "  no  action  on  the  covenant  will  lie  against  the 
grantor  himself.— Bowne  v.  Woloott,  (N.  D.)  48  N. 
W.  426. 

6.  Defendant  conveyed  with  a  covenant  of 
warranty.  The  land  was  in  the  possession  of  an 
adverse  claimant,  field,  the  covenant  of  war- 
ranty does  not  pass  to  a  subsequent  purchaser  at 
a  tax-sale,  and  the  plaintiff's  action  for  breach  of 
warranty  is  not  barred  by  his  liaving  allowed  the 
land  to  be  sold  and  deeded  for  taxes.— Bellows 
V.  Litchfield,  (Iowa,)  48  N.  W.  1068. 

7.  The  {didntifl,  who  had  purchased  undeor 
covenant  of  warranty,  sued  an  adverse  claimant 
who  was  in  possession,  and  notified  B.,  as  agent 
for  the  defendant,  his  vendor,  to  appear  at  court 
with  the  proofs  necessary  to  give  the  plaintiff 
possession.  Under  instructions  from  B  theolain- 
tiff  discharged  his  attorney,  and  employed  an- 
other, and  B.  praoticallv  carried  on  and  controlled 
the  litigation  for  the  benefit  of  the  defendant. 
Held,  that  the  defendant  was  respoasible  for  the 
manner  in  which  the  case  was  conducted,  and 
bound  by  the  result  —  Bellows  v.  Litchfield, 
(Iowa,)  4&  N.  W.  1068. 

8.  A  conversation  between  the  plaintiff  and 
the  defendant's  agent  was  in  the  presence  of  an 
attorney,  who  asked  the  agent  what  kind  of  » 
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oeM  M  bad  avan.  Un  baiag  told  XhtX  it  was  a 
warranty  de^,  the  attornev  said :  "M  you  M.»e 
him  a  warrantV  deed,  you  hare  got  to  give  nim 
possessioD. "  Held,  that  this  statement  was  ad- 
missible, in  an  action  for  breach  of  warranty, 
as  a  part  of  a  material  conversation,  and  as  tend- 
ing to  explain  the  subsequent  condact  of  the  par- 
ties.—Bellows  y.  Litchfield,  (Iowa,)  4S  N.  W.  11)62. 

Damages. 

9.  The  measure  of  damages  for  breach  of  the 
oovenants  of  seisin  and  against  incumbrances  In 
a  warranty  deed  is  the  consideration  paid  for  the 
land,  with  interest  limited  to  six  years  before 
the  commencement  of  the  action;  and  it  is  error 
to  include,  as  part  of  the  damages,  the  taxes  paid 
by  Lhe  grantee  after  the  execution  of  the  deed, 
and  before  bringing  action  for  the  breach. — ^Dag- 
gett V.  Beas,  (Wis.)  48  N.  W.  027. 

10.  A  grantor  conveyed,  with  a  covenant  of 
seisin,  laud  to  which  he  held  the  fall  equitable 
title,  out  the  patent  had  not  issued,  and  the  legal 
title  was  in  the  United  States.  Comp.  Laws  H. 
D.  $  4584,  provides  that  "the  detriment  caused  by 
the  breach  of  the  covenant  of  seisin  shall  be 
deemed  to  be  the  price  paid  to  the  grantor,  or,  if 
the  breach  is  partial  only,  such  portion  of  the 
price  as  the  value  of  the  property  affected  by  the 
breach  bears,  at  the  time  of  the  grant,  to  the 
value  of  the  whole  property.  Held,  that  there 
•w$a  a  technical  breach  of  the  covenant;  that  sec- 
tion 4584  is  to  be  construed  as  subject  to  the  same 
variations  as  the  common- law  rule;  and  that  the 
srrantor  could  recover  nominal  damages  only.— 
Bowne  v.  Woloott,  (N.  D.)  48  N.  W.  838. 

11.  Where  a  conveyance  made  by  a  vendor  to 
the  assignee  of  the  purchaser  recites  as  its  consid- 
eration the  sum  paid  by  the  assignee  to  the  pur- 
chaser, which  is  more  than  the  amount  received  by 
the  vendor,  the  liability  of  the  latter  on  his  cove- 
nant of  seisin  is  limited  to  the  amount  received 
by  him,  with  interest. — Bowne  ▼.  Wolcott,  (N. 
D.)48N.  W.  496. 

13.  On  a  breach  of  the  covenant  of  warranty, 
the  grantee  Is  entitled  to  recover  the  purchase 
money  paid,  both  principal  and  interest,  witb 
legal  interest  thereon  from  the  time  of  payment, 
—Bellows  V.  Litchfield,  (Iowa,)  48  N.  W.  1062. 

CBIMINAIi  LAW. 

«ee,  also".  Indictment  and  IvformatUm;  WUr 
■nesg. 

Offenses  against  Uqnor  laws,  see  /ntox(ocUin0  Liq- 
uf/rii,  8-14. 

{>articular  crimes,  see  ^bnrtlnn;  Anxm;  AismUt 
nnd  BatUrv,  10-13;  Bianmy;  Breach  tif  the 
Pence;  Burglary;  Enwezxlement;  Forgery; 
Gaming;  Homicide;  Larceny;  Rape;  Seduc- 
tion. 

JtiilBdIotion. 

1.  Laws  Wis.  1889,  c.  04,  creating  the  munic- 
ipal court  of  Ashland  county,  and  giving  it  ex- 
clusive jurisdiction  of  all  criminal  cases  except 
for  rape  and  murder,  provided,  in  section  10, 
that  it  should  not  affect  the  jurisdiction  of  any 
court  as  to  causes  pending  therein  at  the  time 
the  municipal  court  was  organized.  Held,  that 
a  cause  was  "pending"  in  the  circuit  court  as 
soon  as  a  person  was  held  to  bail  by  a  magistrate  to 
answer  therein  to  an  information,  and  such  court 
had  jurisdiction  to  determine  the  cause,  although 
the  new  court  was  organized  before  trial. — Martin 
V.  Stote,  (Wis.)  48  M.  W.  119. 

Complaint. 

2.  An  information  before  a  justice,  charging 
•D  assault  and  battery  "upon  the  person  of  this 
Uiformant, "  and  signed  and  verified  by  him,  is 
solDcient,  even  though  his  name  does  not  appear 
in  the  body  thereof.— titate  y.  HcKinley,  (Iowa,) 
48  N.  W.  804. 

Preliminary  hearing. 

8.  In  the  village  of  Vloksborg,  whose  char- 
ter contains  no  provision  for  the  adjournment  of 
causes  commenced  by  warrant,  an  action  com- 
menced by  warrant  before  a  justice  for  breach 


of  the  peace  will  be  gorcmed  as  to  adjoanmwnt 
by  the  general  laws  of  the  state  relating  to  crim- 
inal proceedings. — Village  of  Vicksburgv.  Briggs, 
(Miob.)48N.  W.  635. 

Fleas  in  abatement. 

4.  One  accused  of  burglary  pleaded  In  abate- 
ment to  the  information  that  prior  to  the  filing 
thereof  he  was  not  examined  before  a  committing 
magistrate,  as  required  by  Bey.  St.  Wis.  |  4664, 
as  amended  by  Laws  1881,  c.  178.  There  was  no 
demurrer  or  replv  to  this  plea,  but,  beTore  the 
jury  was  impaneled,  defendant  moved  that  the 
plea  be  sustained,  which  was  overruled.  No  fur- 
ther proceedings  were  had  in  regard  to  the  plea, 
and  defendant  was  convicted.  Held,  that  the 
question  considered  was  not  whether  the  plea 
was  sufficient,  but  whether  It  was  supported  by 
the  evidence  in  the  record.— Uartin  v.  State, 
(Wis.)  48  N.  W.  119. 

Former  jeopardy. 

5.  une  who  Is  accused  of  ertme,  and  dis- 
charged by  a  magistrate  upon  examination,  may 
lie  afterwards  arrested,  examined,  and  tried  for 
the  same  offense,  although  the  testimony  upon 
both  examinations  is  suratantially  the  same. — 
Oaflney  v.  Uissaukee  Circuit  Judge,  (Mich.)  48 
N.  W.  478. 

6.  Rev.  8t  Wis.  t  9419,  requiring  prisoners 
to  be  resentenced  wliere,  by  reason  of  irregulari- 
ties subsequent  to  verdiot,  the  judgment  is  re- 
versed, is  not  unconstitutional,  as  putting  defend- 
ant twice  in  jeopardy.- McDonaldy.  Utat0,(WlB.) 
48  N.  W.  868;  Qraham  y.  Same,  Id. 

Venue. 

7.  Code  Iowa,  |  4159,  providing  that  where 
a  public  offense  is  committed  on  the  boundary  of 
two  or  more  counties,  or  tvlthin  500  yaras  there- 
of, the  jurisdiction  is  in  either  of  the  counties, 
applies  to  a  criminal  prosecution  for  keeping  a 
liquor  nuisance. —State  v.  Roclrwell,  (Iowa,)  18 
N.  W.  721 ;  Same  v.  Bouser,  Id. 

8.  Code  Iowa,  {  4159,  provides  that  "when  a 
public  offense  is  conunltted  in  part  in  one  coun- 
ty and  part  within  another,  or  when  the  acts  or 
effects  constituting  or  requisite  to  the  oonsunmia- 
tlon  of  the  offense  occur  in  two  or  more  counties, 
jurisdiction  is  in  either.  "  Held,  that  where  the 
acts  of  defilement  of  a  river  were  committed  in 
one  county,  and  the  Injury  resulted  to  residents 
of  another,  the  prosecution  was  properly  brought 
in  the  latter.— State  v.  Smith,  (Iowa,)  48  N.  W. 
787. 

9.  trader  Rev.  St  Wis.  i  4809,  providing  that, 
where  an  accused  person  makes  oath  that  the 
magistrate  before  whom  he  is  brought  for  pre- 
liminary examination  is  not  impartial  in  the  mat- 
ter, sucn  magistrate  shall  transmit  the  papers  to 
the  nearest  qualified  magistrate,  who  shall  pro- 
ceed as  if  the  accused  had  been  first  before  him, 
the  first  magistrate  is  the  proper  person  to  deter- 
mine who  is  the  nearest  magistrate,  and  his  de- 
termination is  conclUBiva.—Kartin  y.  State,  (Wis.) 
48  N.  W.  119. 

Condnot  of  triaL 

10.  On  a  tirial  for  breach  of  the  peace  defend- 
ants have  a  ri^t  to  disclaim  the  authority  of  any 
absent  attorney  pretending  to  act  for  them.^Vil- 
lage  of  Vicksburg  v.  Briggs,  (Mich.)  48  N.  W.  626. 

Beceiving  verdict. 

11.  A  verdict  may  be  received  when  the  oourt 
is  in  regular  session,  and  Lhe  defendant  is  present, 
even  though  his  counsel  is  absent,— Martin  v. 
State,  (Wis.)  48  N.  W.  119. 

Arguments  of  counseL 

19.  A  verdict  will  not  be  set  aside  because  the 
prosecutor,  in  violation  of  Rev.  St  Wis.  f  4071, 
commented  on  the  accused's  failure  to  testify  in 
his  own  behalf,  when  the  record  fails  to  show 
that  an^  objeotion  was  made  at  the  time,  or  that 
any  ruling  was  had  in  regard  thereto. — Martin  y. 
State,  (WU.)  48  H    W.  119. 

13.  Though  it  is  not  proper  for  the  prosecuting 
attorney  to  tell  the  jury  that  he  believes  defend- 
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•nt  gntlty,  he  may  argue  Mb  guilt  from  the  evi- 
denoe,  and  state  what  evidence  oonTinoes  him.— 
People  V.  Hess,  (Mich.)  48  N.  W.  Ul. 

14.  Sow.  Bt  Mich.  S  7544,  provides  that  de- 
fendant's negleot  to  testify  in  a  criminal  case 
•hall  not  create  any  presumption  against  him, 
and  that  the  court  shall  not  permit  any  comment 
on  such  negleot.  Held  that,  where  the  prosecut- 
ing attorney,  after  commenting  on  defendant's 
neglect  to  testify,  retracts  his  remarks,  and  both 
he  and  the  judge  instruct  the  jury  that  such  neg- 
lect must  not  be  considered,  the  error  is  not  so 
prejudicial  as  to  warrant  a  reversal  of  a  judg- 
ment of  conviction.— People  T.  Hess,  (Ilioh.)  48  N. 
W.  181. 

15.  On  a  trial  for  rape  the  prosecuting  attorney 
asked  the  accused  if,  on  the  day  following  the  of- 
fense charged,  he  did  not  make  an  bideoent  assault 
on  one  B.,  who  was  then  presentln  the  court-room. 
On  an  objection  to  the  question  he  claimed  that 
the  state  had  a  right  to  show  what  the  aooosed  did 
f  ran  the  time  of  theoffense  charged  until  his  arrest 
The  court  said,  "No, "  and  the  accused  excepted  to 
the  language  used  by  counsel.  jQeld,  that  the  mia- 
condnct  of  counsel  was  such  as  to  require  a  rever- 
sal.—Leahy  V.  Bute,  (Neb.)  48  H.  W.  880. 

Erldenoe — Character. 

16i  A  witness  to  character  is  not  shown  to  be 
incompetent  by  his  stating  on  oroas-ezaminatton: 
"I  am  able  to  judge  of  a  man's  character  by  his 
businees  dealings,  and  what  I  know  of  him.  I  pay 
attention  to  people's  character  only  as  I  deal 
with  them. "— 8Ute  v.  Farrell,  (Iowa,)  48  N.  W. 
940. 

17.  Tbe  accused  offered  a  witness  to  his  char- 
acter for  honesty  at  his  former  residence.  The 
witness  was  cross-examined  as  to  the  moral  char- 
acter of  the  accused  at  his  present  residence,  and 
stated  that  he  had  heard  citizens  of  that  place 
speak  of  the  accused  being  intoxicated.  The 
habits  oF  the  accused  in  thai  respect  were  urged 
by  his  counsel  as  disproving  a  criminal  Intent 
Held,  that  the  accused  could  not  have  been  prej- 
udiced by  tbe  answer  of  the  witness.— State  v. 
Farrell,  (Iowa,)  48  N.  W.  940. 

Instructions. 

18.  If  the  instructions  are  oorreot  as  far  as 
they  go,  the  accused  cannot  complain  of  the  fail- 
ure to  give  other  instructions  not  requested  by 
him.— Stete  v.  Viers,  (Iowa.)  48  N.  W.  782. 

19.  The  fact  that  a  charge  is  somewhat  con- 
fused is  not  a  ground  for  reversal  when,  in  view 
of  the  other  paragraphs,  it  is  not  misleading  or 
prejudicial.- Bute  v.  Smith, (Iowa,)  48  N.  Wi787. 

Verdict. 

ao.  Where  defendant  admitted  catching  fish  in 
violation  of  a  statute,  but  claimed  that  it  was  in 
a  pond  on  his  own  land,  the  court  erred  in  dis- 
charging the  jury,  and  directing  the  clerk  to  enter 
a  verdict  without  their  intervention.  The  verdict 
of  the  jury  was  necessary  to  the  judgment. — Peo- 
ple V.  Collison,   (Mich.)  48  N.  "W.  89a. 

21.  Sanb.  &  B.  St  Wto.  }  4097,  provides  that, 
in  criminal  cases,  insanity  shall  be  a  special 
plea,  and  the  special  issue  first  triable  by  a 
jury,  and  if  the  jury  find  upon  such  issue  that 
such  accused  person  was  so  Insane,  or  that  there 
is  a  reasonable  doubt  of  his  sanity  at  the  time  of 
the  commission  of  such  alleged  offenses,  they 
shall  also  find  him  not  guilty  of  such  offense  for 
that  reason.  Held  that,  upon  a  special  plea  of 
insanity  interposed  in  an  action  for  forgery,  a 
verdict  in  the  following  words:  "The  verdict  is, 
we  find  the  man  saue  at  the  time  when  he  com- 
mitted the  crime, " — should  be  set  aside  as  not 
confined  to  tbe  special  issue.— Hoiss  T.  State, 
(Wis.)  48  N.  W.  517. 

Judgment  and  sentence. 

22,  The  fact  that  the  sentence,  as  set  oat  in  the 
bill  of  exceptions,  does  not  affirmatively  show 
that  it  was  signed  by  the  judge,  is  no  ground  for 
setting  it  aside.  It  will  be  presumed  to  be  the 
sentence  of  the  court  in  the  absence  of  an  afBi-m- 


ative  showing  to  Os  omtiaiy.— Varttn  ▼.  State, 
(Wis.)  48  sTVr.  119. 

New  trial. 

28.  If  a  new  trial  can  be  granted  t)ecao«e  s 
witness  did  not  understand  a  question,  and  there- 
fore gave  an  incorrect  answer,  this  cannot  be 
done  where  it  is  clear  that  the  answer  glveo  did 
not  affect  the  result— State  Y.  Viers,  (Iowa.)  48 
N.  Vr.  782. 

24.  It  is  within  th«  discretion  of  the  trial 
court  to  overrule  a  motion  for  a  new  trial  with- 
out argument,  where  there  is  no  claim  that  it  re- 
fused to  hear  counsel.- Manning  v.  Btatav  (Wis.) 
48  N.  W.  208. 

Appeal — Beview. 

25.  A  judgment  of  conviction  In  a  criminal 
case  will  not  De  reversed  because  the  Judge  di- 
rected a  verdict  of  guilty,  if  the  undisputed  facta 
warranted  the  verdict  —  People  v,  Neumann, 
(Mich.)  48  N.  W.  290. 

26.  A  person  convicted  of  embezzling  mort- 
gaged chattels  in  violation  of  Pub.  Acta  Mirh.  lt«9. 
No.  18,  cannot  for  the  first  time  on  appeal  object 
to  the  jurisdiction  of  the  trial  court  on  the  ground 
that  the  information  did  not  allege  where  tbe 
crime  was  committed,  or  the  value  of  the  prop- 
erty, or  that  it  was  committed  with  intent  to  de- 
fraud the  mortgagee,  since  these  defects  could 
have  been  cured  by  amendment  if  the  objection 
had  been  raised  on  tbe  trial.— People  v.  Bchultt, 
(Mich.)  48  N.  W.  293. 

W.  On  appeal  in  a  criminal  case,  objections  to 
testimony,  on  the  ground  tliat  due  notice  that  it 
would  be  offered  was  not  given,  cannot  be  consid- 
ered, when  the  notices  served  are  not  shown  in 
the  record.— State  t.  Johnson,  (Iowa,)  48  N.  W. 
726. 

28.  On  appeal  from  a  conviction  of  rape,  an 
allegation  of  error  in  allowing  certain  qaestions 
will  not  be  oonsidered,  when  It  appears  that  the 
attorney  for  respondent  simply  said,  "Objected 
to, "  without  giving  any  reason,  and  tlie  reason 
was  not  apparent — ^People  v.  Moo^a,  (Mich.)  44 
N.  W.  698. 

29.  On  appeal  from  a  conviction  for  resisting 
an  officer  arresting  a  person  for  breach  of  the 
peace,  the  state  cannot  claim  for  the  first  time 
that  he  was  arrested  for  being  intoxicated,  though 
there  waa  evidence  to  that  effect  — People  v. 
Johnson,  (Mich.)  48  N.  W.  870. 

80.  A  witness  for  tbe  state  was  cross-examined 
as  to  what  he  bad  said  about  the  offense.  He 
answered,  "I  said  that  I  believed  the  accused 
guilty  of  forgery. "  There  waa  an  objection  by 
the  accused,  out  no  ruling  thereon,  and  there 
was  no  motion  to  strike  out  the  answer.  On  bis 
redirect  examination  the  witness  was  allowed, 
over  an  objection,  to  repeat  his  statement,  add- 
ing that  ho  had  said  that  he  would  do  what  he 
could  to  prosecute  the  accused.  Held,  that  there 
was  no  prejudicial  error.  — State  V.  Farrell,  (Iowa.) 
48  N.  W.  940i 

Curators. 

Bee  Executors  and  Administraton. 


CUSTOM  AND  USAGE. 

Evidence — Presumption . 

In  a  counter-claim  by  defendant  for  < 
missions  for  the  sale  of  real  estate,  though  there 
is  evidenoe  of  a  custom  in  the  neighborhood  that 
commissions  at  a  certain  rate  sluntld  be  allowed, 
there  is  no  presumption  that  plaintiff  Imewof  the 
custom,  or  that  tbe  parties  contracted  in  i«fer- 
eaoe  thereto,  where  the  alleged  usage  was^left 
uncertain  by  the  evidence.  —  Smith  r. 
(Iowa,)  48  N.  W.  1030. 

Dams. 

Bee  Waters  and  Water-Coxmet,  ^ 
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For  'breaeta  of  ooyenant,  see  Coe«?u»nt,  9-18. 

tort,  see  Xibcl  and   Slander,  10-14;   Ttm- 
j>a»»,8. 
In  replevin,  see  Repltvln,  7. 

Komlnal  damages. 

1.  Nominal  damages  cannot  be  recovered  In 
the  absence  of  allegation  and  proof  of  pecunlarv 
Injury.— Hurst  v.  Detroit  City  Ry.,  (Mich.)  48  H. 

Proximate  and  remote  cause. 

2.  Ih  an  action  for  the  price  of  goods  mann- 
factared  for  defendants,  wbere  defendants  plead  a 
set-off  on  account  of  defects  in  snob  goods,  evi- 
dence that  after  defendants  had  sold  such  defect- 
ive goods  they  were  unable  to  sell  any  more  goods 
to  the  same  parties  Is  not  admissible,  as  the  dam- 
ages shown  are  too  remote.— Iioudy  ▼.  Clarke, 
(fiinn.)  48  N.  W.  2& 

Heastire  for  breach  of  contract. 

8.  In  a  suit  against  a  school -district  for  the 
breach  of  a  contract  to  employ  the  plaintiff  as 
principal  for  a  year,  at  a  sali^  of  tl.uOO,  the  an- 
swer was  a  general  denial.  The  plaintiff  testi- 
fied that  he  had  tried  unsuccessfully  to  obtain 
another  situation  as  principal,  but  there  was  no 
evidence  that  he  had  not,  during  the  year,  de- 
rived an  Income  from  some  other  employment. 
The  court  charged  that,  if  the  plaintiff  could  re- 
cover at  all,  he  was  entitled  to  the  agreed  salary 
of  $1,000.  Held  that,  though  the  verdict  was  for 
KOO  only,  the  error  was  not  cured  by  another  In- 
straotlon  which  stated  the  proper  measure  of 
damages. —Bchool-Dlst  of  Cbadron  t.  Foster, 
(Neb.)  48  N.  W.  987. 

4.  Where  plaintiff  Intrusted  to  defendant,  as 
bis  agent,  a  deed  to  be  delivered  to  a  third  par- 
ty on  the  fulfillment  of  certain  conditions,  and 
defendant  delivered  it  contrary  to  the  instruo- 
tions,  and  the  land  passed  into  the  hands  of  in- 
nocent purchasers,  the  measure  of  damages 
against  defendant  was  the  value  of  the  land  at 
the  date  of  the  delivery  of  the  deed,  with  inteiv 
est  from  that  time  to  the  time  of  trial- Trlggs  v. 
Jon^  (Minn.)  48  N.  W.  1118. 

B.  On  a  breach  of  contract  to  furnish  a  dealer 
with  coal  during  the  season,  the  profit  at  which 
he  could  have  sold  at  retail  is  speculation,  and  can- 
not be  recovered.— Denver,  T.  &  Q.  B.  Co.  v.  Hutch- 
ins,  (Neb.)  48  N.  W.  398. 

Ob  Where  defendant  contracted  to  purchase  a 
lot  of  posts  from  plalntiSfe,  to  be  received  on  tha 
cars  where  they  were  then  lying,  on  failure  so  to 
do,  she  was  liable  to  plaintiffs  for  the  diilerenee 
between  the  contract  price  and  the  price  for  which 
they  ^Urwairds  sold  them  to  others.- Hadden  y. 
LcwJk,  (Hioh.)  48  N.  W.  786. 

ICeaaure  for  tort. 

7.  Where  plaintiff,  pravloos  to  a«  in]urv 
conslaiaed  of,  waa  afflicted  with  baraia,  whioh 

.  had  oeen  aggravated  thereky,  and  waa  ataw  suf- 
fering fromlntemal  injuries,  an  instruction  that 
he  was  entitled  to  recover  as  damages  for  fntura 
dlsabUlty  the  amount  he  would  be  prevented 
from  earning  each  year  during  the  oontinaanoe 
of  such  disability,  "not  ezceecOng,  however,  the 
tima  of  his  ezpc«tancy  in  life,  wuioh  by  the  ap- 
proved mortuary  tables  recognized  by  our  state 
b  17  years  for  a  person  of  the  age  of  68, "  is  erro- 
neous, since  those  tables  Indlcata  only  the  ex- 
gsctanoy  tot  perfectly  sound  and  healthy  lives.— 
enman  v.  Johnston,  (Mich.)  48  N.  W.  666. 

8.  The  elementa  of  damage  for  personal  in- 
juries of  an  employe  are  the  amount  paid  out  by 
plaintiff  for  doctor's  bills,  medicine,  and  nursing, 
compensation  for  his  pain  and  suffering,  and  for 
his  loss  of  time  from  the  accident  until  his 
wound  was  healed,  and  the  present  worth  of  his 
loss  from  Inability  to  earn  future  wages. — ^Kinney 
V.  Folkertfl,  (Mich.)  48  N.  W.  288. 

9.  Wbere  it  is  claimed  that  plaintiff's  illness 
was  in  part  due  to  her  own  imprudence  in  being 
moved  too  soon  after  the  accident,  testimony  that 
her  husband  was  advised  by  the  attending  phy- 


aiolsn  that  she  was  then  too  ill  to  be  moved  is  In- 
admlsalbls,  where  such  advice  was  not  in  her 

hearing,  and  there  was  no  evidence  that  it  was 
communicated  to  ber. — Thrasher  v.  Postal,  (Wis. ) 
48  N.  W  600. 

10.  Wbere  plalntUTs  land  was  overflowed  be- 
eatiae  of  the  construction  by  defendant  city  of  a 
levee  along  the  banks  of  a  river,  and  an  exten- 
sion of  the  levee  would  have  prevented  such 
overflow,  evidence  of  tbe  cost  of  extending  the 
levee  is  admissible  in  determining  the  amount  of 
plaintiff's  damages.— Barden  v.  City  of  Portage, 
(Wis.)  48  N,  W.  810. 

11.  In  an  action  to  recover  for  the  destmctiOD 
of  a  grove  of  trees  standing  upon  a  farm,  the 
measure  of  damages  is  the  value  which  the  trees 
added  to  tbe  farm,  and  such  value  may  be  proved 
by  showing  tbe  value  of  the  farm  with  the  trees 
standing  en  it,  and  then  Its  value  with  the  trees 
destroyed.  Following  Camer  v.  Hallway  Co.,  43 
Minn,  are,  45  N.  W.  718.— Hoy  v.  Chicago.  M.  &  Bt. 
P.  Ry.  Ca,  (Mlnu.)  48  N.  W.  1U7. 

Excessive  damages. 

13.  Where  the  evidence  shows  that  plaintift 
before  the  accident  was  a  t>oiler-maker,  earning 
from  18.26  to  88.60  per  day;  that  he  was  then  89 
years  old;  that  the  accident  disabled  him  from 
loUowing  his  trade:  and  that  ainoe  then  he  had 
only  earned  about  8800  in  18  months, — a  verdict 
for  t5,000  Is  not  excessive.- Kinuev  v.  Folkerts, 
(Mich.)  48  N.  W.  288. 

IS.  The  sum  of  tl,2B0  la  not  excessive  as  dam- 
ages to  plaintiff,  a  yotmg  lady,  for  an  Injury  sus- 
tained by  a  fall  on  a  defective  sidewalk,  where- 
by plaintiff's  knee  became  Inflamed  until  suppura> 
tion  took  place,  the  Injury  being  likely  to  result 
Is  a  permanent  stiffening  of  the  joint.— City  of 
Lincoln  v.  Staley,  (Neb.)  48  N.  W.  887. 

DEATH  BY  WBONGFUIi  ACT. 

Pleading  and  eyidence  of  damages. 

In  an  action  for  death  by  wrongful  act  un- 
der How.  St.  Mich.  (  8814,  which  provides  that 
the  joTT  may  give  "such  damagea  as  they  may 
deem  fair  and  just  with  reference  to  the  pecuni- 
ary injury  resulting  from  such  death"  to  the  per- 
sons entitled  to  them,  pecuniary  injury  must  be 
alleged  and  proven.— Burst  v.  Detroit  City  By., 
(Mich.)  48  N.  W.  44. 

Decedents. 

See  Exeoutors  and  Administrator*. 

DBcxxr. 

Wben  action  lies. 

1.  Where  a  merchantmakes  a  report  toaoom 
mercial  agency  of  material  facts  as  to  his  finan- 
cial condition,  knowing  them  to  be  false,  for  the 
purpose  of  obtaining  a  standing  thereby,  one  to 
whom  the  agency  communicates  tbe  report,  and 
who  by  reason  thereof,  believing  it  to  be  true, 
•ells  goods  to  the  merchant  on  credit,  may  recover 
In  an  action  against  him  for  fraudulent  represen- 
tations.—HlncSunaa  T.  Weeks,  (Mich.)  48  N.  W. 
790. 

8.  A  creditor  who  files  his  claim  for  goods 
sold  with  theassisnee  of  an  insolvent  debtor,  and 
receives  a  dividend  thereon,  does  not  thereby 
waive  his  right  of  action  against  the  debtor  for 
fraudulent  representations  in  procuring  the  goods, 
if  he  states  in  the  cltdm  that  tbe  goods  were  ob- 
tained by  fraudulent  representations,  and  that  an 
action  has  been  brought  therefor. — Himihman  v. 
Weeks,  (Mich.)  48  N.  W.  790. 

Pleading. 

8.  In  an  action  for  fraudulent  rei>resentatlons 
as  to  his  financial  condition,  by  which  it  is  al- 
leged defendant  secured  merchandise  from  plain- 
tiffs on  credit,  a  declaration  alleging  that  defend- 
ant made  certain  specified  false  statements  of  his 
financial  condition  to  a  mercantile  agency,  of 
which  plaintiffs  were  members,  that  tbe  sale  waa 
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made  la  lellanoe  on  this  report,  anA  that  It  was 
false,  Is  STifaoient.— Hlnohniaii  ▼.  Weeks,  (Mich.) 
«  N.  W.  790. 

Brldenoe. 

4.  In  an  action  for  fraodalent  represoDtations 
as  to  his  financial  condition,  by  which  it  is  al- 
leged defendant  seemed  merchandise  from  plain- 
UJb  on  credit,  the  agent  of  the  mercantile  agency 
who  took  defendant's  statement  may  testify  as 
to  tlie  agency's  method  of  doing  business  in  col- 
lecting reports — TTInnhman  t.  Weeks,  (Mich.)  48 
N.  W.  790. 

6.  Flaintlils  may  show  that  they  sent  their 
salesman  to  call  on  defendant,  and  that  they  re- 
fused to  sell  him  goods,  prior  to  receiving  the 
report— Hinchman  t.  Weeks,  (Mich.)  48  K.  W. 

6.  Plaintiff  alleged  that  he  had  oontractedj 
with  defendant  to  sell  type-writers  for  him  as 
agent  for  the  state  of  Nebraska,  and  that,  after 
he  had  incurred  certain  expenses  in  establishing 
the  agency,  defendant  had  violated  the  contract 
by  selling  type-writers  to  other  parties  in  that 
state.  PlalntUl  claimed  damaces  on  the  ground 
that  defendant  had  fraudulently  >nd  decwtfully 
employed  him  in  the  premises.  It  appeared  that 
defendant  had  not  parted  with  his  right  to  sell 
^pe-writers  in  ttiat  state,  and  that  pldntift  was 
•  mere  figure-head  in  respect  ot  snoh  agency, 
which  was  really  to  have  been  conducted  by 
plaintiff's  son-in-law.  Btild,  that  plaintiff  was 
not  entitled  to  reoover  on  this  evidence. — Earl 
T.  Beid,  (Neb.)  4S  N.  W.  8M. 

Declaration. 

JCrloenoe  ox,  see  Evidetice,  7-13. 

DiBDICATION. 

1.  A  railroad  companv  cannot  acqnlre  title  to 
land  through  a  common-law  dedication  of  it  to 
public  use  for  nUlroad  purposes. — Watson  v.  Chi- 
cago, M.  &  Bt.  P.  Ry.  Co.,  (Minn.)  48  N.  W.  1129; 
Minneapolis  Mill  Ckk,  r.  Minneapolis  &  St.  L.  By. 
Co.,  Id.  1182. 

2.  K.  and  M.  entered  into  a  contract  with  trus- 
tees to  furnish  a  fund  which  the  trustees  agreed 
to  expend  in  improving  certain  land  of  M.  for  a 
city  park,  and  to  have  the  improvements  com- 
pleted by  January  1, 1885 ;  E.  and  M.  agreeing  that 
upon  the  completion  of  the  improvements,  or  at 
any  time  prior  to  January  1, 1886,  when  the  city  of 
J.  would  accept  the  same,  they  would  dedicate  cer- 
tain land.  Including  the  land  on  which  the  im- 
provements were  made,  to  the  dty  for  a  publio 
park  forever,  on  certain  conditions.  The  city,  by 
resolution,  agreed  to  accept  the  land  when  Im- 
proved as  stated  in  the  contract.  The  funds  were 
raised,  improvements  made,  and  deeds  of  dedioa- 
tion  placed  in  the  hands  of  the  trustees.  The  city 
refused  to  acoept  After  January  1, 1880,  M.  with- 
drew his  deed,  and  conveyed  to  a  third  party. 
Held,  that  he  violated  no  contractual  relation  s  with 
K.  in  so  doing.— Kidd  t.  McOionlss,  (N.  I(.)  48  N. 

BEED. 

Bee,  also,  Covenants;  Frmuttilent  Conveyances: 

Vendor  and  Vendee. 
Proof  of,  see  Evidence,  4. 

Snfflcienoy. 

1.  In  trover  for  timber,  a  certain  deed  In 
plaintiff's  chain  of  title  was  made  to  one  "Harriet 
N.  Andrews,  "  and  the  next  one  was  executed  by 
"Harriet  Andrews"  and  her  husband.  In  the 
body  of  the  latter  deed  she  was  described  as 
Hamet  TX.  Andrews,  and  in  each  as  a  resident  of 
the  same  town.  Held,  that  the  Identity  was  suf- 
ficiently established.— Clow  v.  Plommer,  (Micti.) 
48  N.  W.  795. 

OoDditioiiB. 

a.  A  condition  in  a  deed  conveying  land  to 
one  for  life,  with  remainder  to  his  heirs,  prohib- 


iting a  conveyaaeo  of  the  land  during  tbe  life- 
time of  the  tenant  for  life,  is  a  condition  subse- 
quent, and  oan  be  enforced  only  by  the  graotor 
and  his  heirs;  and  hence  strangers  In  posseasion 
of  the  land  cannot  resist  the  fbreclosnie  of  a 
mortgage  executed  bythelUe-tenantonthegroond 
that  it  violated  the  condition  In  the  deed.— Hay- 
ward  V.  Kinney,  (Mich.)  48  JS.  W.  170. 

Description. 

8.  Defendant  oonveyed  to  M.  certain  land, 
"except  one  acre  from  the  south-east  comer, 
*  *  *  together  with  the  buildings  thereon,* 
and  M.  mortgaged  the  land  to  plalnUff.  Defend- 
ant remained  in  possession  of  all  the  Imlldlngs 
situated  in  the  south-east  comer  of  tbe  land,  oe- 
oupylng  them  as  her  home.  Held  that,  in  a  salt 
to  foreclose  the  mortgage,  defendant  oould  show 
that  one  square  acre  in  the  south-east  comer  of 
the  land  would  not  indnde  all  the  baildlngs  re- 
served hj  her,  and  that  it  was  Intended  In  the 
deed  to  M.  to  reserve  an  acre  of  such  ahape  as 
would  Inolode  them.— Lego  v.  Medley,  (Wis.)  48 
N.  W.  875. 

4  A  deed  which  contains  no  other  descrip- 
tion of  premises  conveyed  than  that  they  are  all 
of  a  designated  tract  not  theretofore  conveyed  by 
the  grantors  to  a  third  party  named.  Is  insufficient, 
without  proof  of  what  part  of  the  tract  had  not 
been  conveyed  to  the  third  person,  to  show  title 
to  any  of  sach  lands  in  the  granieo. — ^Maier  v. 
Joslin.  (Minn.)  48  £S.  W.  909. 

Acknowledgment. 

6.  Laws  Wis.  1888,  c.  S4S,  provides  that  every 
Instrument  in  writing  heretofore  made  purport- 
ing to  convey  real  estate,  duly  signed,  witnessed, 
and  acknowledged,  but  which  shall  not  have 
been  sealed,  shall  be  entitled  ot  record  as  it  such 
seal  shall  have  been  affixed.  In  October,  18SS, 
one  K.  made  and  recorded  a  plat  of  land  in  the 
territory  of  Michigan,  now  in  the  state  of  Wis- 
consin, laying  the  same  out  In  blocks,  streets, 
and  alleys,  as  and  for  the  town  of  Milwaokee. 
On  the  plat  certain  blocks  were  designated  and 
dedicated  for  certain  public  uses.  The  plat  was 
executed  under  the  Territorial  Laws  of  Miuhigan 
of  1827,  p.  278,  providing  that  acknowledgments 
should  be  under  the  hand  and  seal  of  the  acknowl- 
edging officers,  and,  when  recorded,  operated  as 
a  conveyance;  out  ue  plat  omitted  to  have  the 
statutoi7  seal  of  the  acknowledging  justice. 
Held,  that  the  omission  of  the  seal  in  the  execu- 
tion of  the  plat  was  cured  by  the  Laws  of  1883.— 
Williams  V.  Milwaukee  Industrial  Exposition 
Ass'n,  (Wis.)  48  K.  W.  685. 

Delivery. 

6.  Tbe  recording,  by  a  father,  ot  m  deed  in 
whloh  he  grants  land  to  bis  two  infant  <ddldrea 
In  fee,  subject  to  a  life-estate  In  himself,  Is  a 
sufficient  delivery  of  the  deed  to  pass  the  title  to 
the  Infants,  wltlioDt  any  actual  manual  delivery, 
or  formal  aoceptanoe  by  the  children.— Compton 
V.  White,  (MloL)  48  N.  W.  <»k 

Becording. 

7.  An  unrecorded  deed  is  good  against  every- 
body except  creditors  of  the  grantor,  and  subse- 
quent purchasers  without  notice  of  the  first  coa- 
reyance.— Keeling  v.  Hoyt,  (Neb.)  48  N.  W.  6& 

DefeotlTe  Sidewalks. 

See  Municipal  Corporation*,  S-tB. 
Delivery. 

Of  chattel  mortgage,  see  Chattel  Mortgage*,  S. 
deed,  see  Deed,  6. 
mortgage,  see  MartaaQe»,i. 

Demurrer. 

See  Pleading,  8-6. 
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DEPosinoir. 

Kotloe  of  taking. 

'  1.  Where  deiMsitionB  are  taken  npon  oomtnla- 
Blon,  five  daya'  notice  thereof  served  upon  the  op- 
poaite  party  in  the  county  where  the  action  Is 
pending  is  sufficient,  under  Code  Iowa,  S  8730, 
though  the  depoaiUons  are  to  be  taken  in  another 
state.  Distinguishing  Kennedy  v.  Bosier,  71  Iowa, 
e78,as  N.  W.  236.— &ok  T.  aiorthUl,  (Iowa,)  48 
N.  W.  84. 

SappresBlon. 

2.  Under  Code  Iowa,  |  8788,  provldiiig  Uiat, 
where  depositions  are  taken  on  interrogatories, 
neither  of  the  parties,  their  agents  or  attorneys, 
shall  be  present,  unless  both  are  present,  and 
that  the  certificate  shall  state  the  fact,  if  the 
pturty  is  present,  a  deposition  will  not  be  sup- 
pressed because  the  notary's  certificate  recites 
that  it  was  reduced  to  writing  by  another  person 
in  his  presence,  unless  it  is  shown  that  such  per- 
son was  a  party,  or  the  agent  or  attorney  of  a 
party.— Cook  v.  ShortbUl,  (Iowa,)  48  IT.  w.  81. 

DESCENT  AND  DIBTBTBTTTION. 

See,  also,  Executors  and  AdminUtrator*;  WiUs. 

Bemedies  of  distributees. 

On  the  face  of  a  petition  for  the  final  dis- 
tribution of  the  assets  of  an  estate,  it  appeared 
that  the  exeoutor  had  been  admitted  to  defend  an 
action  brought  against  ttke  deceased  in  a  federal 
court  sitting  within  the  state,  and  that  the  action 
was  pending  on  appeal  from  a  judgment  of  dis- 
missal. The  plaintiff  in  that  suit  was  cited  to 
show  cause  against  the  distribution.  Gen.  St. 
HInn.  1878,  c.  63,  {  16,  provides  that,  when  an  ex- 
ecutor is  made  a  party  to  a  suit  pending  against 
his  testator,  the  judgment  therein  may  be  certified 
to  tite  probate  court,  and  shall  be  paid  as  other 
claims.  Held,  that  the  probate  court  was  justified 
in  ref  oslng  to  order  distribution,  though  the  plaln- 
tifl  in  the  pending  suit  did  not  appear  to  oppose  the 
same.— In  re  Kittson's  Estate,  (Minn.)  48  V.  W. 
419;  St.  Faul  Trust  Co.  v.  HiU,  Id. 


SeeiZ^Ievin. 


Detinue. 


Devise  and  Legacy. 

deelRU*. 

DismlHBaT. 

Of  appeal,  SM^ppaot,  76,  7& 

DISTBICT  AND  PROSECUTINQ 
ATTOBNEYS. 

f^ees* 

1.  Laws  Iowa  1886,  o.  78,  $  6,  which  prohibits 
a  county  attorney  from  receiving  fees  from  pri- 
vate persons  for  bis  services  in  any  prosecution 
or  business  to  which  it  shall  be  his  duty  to  at- 
tend, does  not  conflict  with  Laws  1886,  c.  66,  $  1, 
allowing  attorney  lees  to  the  county  attorney  in 
suits  to  enjoiii  Uquor  nuisances,  nor  limit  his 
compensation  thttrennder. — Farr  v.  Seaward, 
(Iowa.)  48  N.  TV.  67. 

8>  In  an  action  to  eojoln  •  llqnor  nuisance 
under  Zaws  Iowa  1880,  o.  66.  brought  to  the 
county  attorney  in  the  name  of  the  state,  he  Is 
entitled  to  the  attwney's  fees  taxed  as  costs  in 
the  case.— Itarr  t.  Seaward,  (Iowa,)  48  N.  W.  67. 

8.  In  an  action  against  a  oonnty  by  the  ooun- 
|ty  attorney  to  recover  attorney  fees  taxed  as 
costs  in  a  liquor  injunetion  case,  It  is  not  neces- 
sary to  first  present  such  claim  to  the  board  of 
supervisors,  as  Code  Iowa,  |  3610,  requiring  such 
presentment  and  demand,  applies  only  to  unliqui- 
dated claims.— Van:  ▼.  Seaward.  (Iowa,)  48  N. 
W.  W. 


DIVOBOE. 

Annulment  of  marriage,  see  MarrUtge. 

Oronnds — Cruelty. 

1.  A  divoroe  will  not  be  granted  the  wife  on 
the  ground  of  inhnman  treatment  endangering 
life,  where  the  treatment  complained  of  consisted 
in  the  use  of  profane  and  indecent  language, 
false  aocusations  of  unchastlty,  and  threats  against 
her  life,  in  the  presence  of  weir  child,  no  phys- 
ical violence  being  shown,  when  such  language 
was  provoked  by  the  undignified  and  improper 
conduct  of  the  wife  with  other  men.— £vaii8  t. 
Evans,  (Iowa,)  48  N.  TV.  809. 

Bepeal  of  statutes. 

i.  Acts  Wis.  1881,  o.  397,  I  8,  provides  that 
"  in  every  action  for  divorce  for  incurable  insanity, 
in  pursuance  of  theinrovisionsof  thisaot,  the  court 
may,  at  any  time  afterrendering  Judgment  there- 
in, revise  and  alter  such  judgment"  in  certain 
named  particulars.  Acts  1882,  c.  2S0,  declares 
chat  such  chapter  297  "is  hereby  replied;  this 
act  shall  not  atFect  any  actions  pending  March  25, 
1882. "  Held,  that  an  action  in  which  the  decree  of 
divoroe  was  rendered  prior  to  March  25,  1882,  is 
an  "action  pending,"  within  the  meaning  of  the 
repealing  act,  and  is  unaffected  thereby.— Hidta 
V.  Hicks,  (Wis.)  48  N.  W.  495. 

Wife's  attorney's  fees. 

8.  Comp.  St  Neb.  o.  2S,  (  12,  authorises  the 
court  in  a  divorce  suit  "to  require  the  husband 
to  pay  any  sum  neoessary  to  enable  the  wife  to 
carry  on  or  defend  the  suit  during  its  pendency. " 
Heid,  that  the  remedy  hare  given  for  attorney's 
fees  for  the  wife  is  exclusive,  and  that  the  attor- 
ney cannot  afterwards  maintain  an  action  against 
the  husband  for  fees  in  addition  to  those  allowed 
by  the  court  and  paid.— Bumham  v.  Tlzard, 
(Neb.)  48  N.  W.  828. 

Bights  of  dlTorped  persons. 

4.  The  grantees  in  a  deed  were  described 
therein  as  husband  and  wife,  to  whom  the  lands 
were  conveyed  la  entirety,  and  to  the  heirs  and 
assigns  of  the  survivor.  Thereafter  a  decree  of 
divorce  was  granted  to  the  wlfCL  subsequent  to 
which  the  husband  died,  leaving  onildren,  the  is- 
sue of  their  marriage.  The  probate  court  granted 
an  order  to  sell  the  undivided  halt  of  the  lands 
as  belonging  to  decedent's  estate,  to  pay  debts 
and  expenses  of  administration,  and  from  this 
order  the  wife  appeals,  field,  that  the  divoroe 
did  not  destroy  the  right  of  survivorship,  and 
the  wife  became  seised  of  the  fee.  Modifying 
Dowling  V.  SalUotte,  (Mich.)  47  N.  W.  986.— Ap- 
peal of  Lewis,  (Mich.)  48N.  W.  680. 


Documents. 

As  evidence,  see  Evldenee,  20-88. 

DOWEB. 

Devise  in  lien. 

A  widow  elected  by  petition  to  take 
dower,  but  afterwards  filed  a  notice  accepting 
the  provisions  of  the  will.  The  clerk  noted  the 
filing  of  the  notice,  but  did  not  make  it  a  part  of 
ttie  record,  and  subsequently  the  widow  asked 
leave  to  withdraw  it,  alleging  that  she  had  signed 
it  under  a  misapprehension  of  her  rights.     The 

Sroponent  of  the  will  answered  her  petition  for 
ower,  setting  up  the  acceptance,  and  on  his  mo- 
tion the  notice  was  ordered  to  be  made  part  of 
the  record.  Held,  that  an  appeal  by  the  widow 
firom  this  order  pending  the  suit'  should  be  dis- 
missed, since  mskking  thu  acceptance  a  part  of  the 
record  gave  it  no  addiUonal  force,  and  she  was 
still  free,  in  the  dower  proceeding,  to  contest  its 
sufficiency  to  bind  her.  —  Blauson  v.  Slauson, 
aotra,)  48  N.  W.  87. 
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INDSZ. 


DSAINAOB. 

See,  also,  Surface  Water. 

AuesBmeiits. 

A  person  who  sees  a  system  of  drainage  be 
Ing  constnioted,  calonlated  to  benefit  his  proper- 
^,  cannot  wait  until  It  is  completed,  and  the  ex- 
penditure has  been  made,  and  his  propertv  re- 
ceived the  benefit,  before  proceeding  to  avoid  the 
tax,  but  must,  as  a  oondition  of  relief  by  iu]ano- 
tion,  do  equity  by  paying  fheamoant  thereof  last- 
ly chargeable  against  such  property.  Following 
Barker  v.  Omdia.  16  Neb.  809,  !iO  N.  W.  882.— 
Darstv.  GrilBn,  (Neb.)  48  N.  W.  819. 

Due  Process  of  Law. 
See  Conttttutional  Law,  16-10. 

DUBESS. 

What  oonstitates. 

After  plaintiff  had  obtained  divorce  from 
defendant,  tne  latter,  accompanied  by  some 
friends,  went  to  plaintiff  for  the  purpose  of  ob- 
taining a  settlement  with  regard  to  theadlvlslon  of 
the  property.  The  friends  told  plaint  fl  that  she 
had  Detter  settle,  or  def  e  adsnt  would  make  trouble. 
Durlngthe  negotiations,  defendant  used  some  pro- 
fane and  indecent  language,  and,  on  plaintiff's  ob- 
jecting to  his  propositi<m  of  settlement,  told  her 
that  if  she  didn't  want  to  settle  it  that  way  she 
could  settle  it  in  court.  Their  son,  who  was  pres- 
ent and  threatened  to  whip  his  father,  was  told 
that  order  must  be  preserved,  or  he  would  be 
placed  Under  arrest.  Held,  that  such  facts  did  not 
show  duress  entitling  plaintiff  to  the  cancellation 
of  a  deed  executed  by  her  on  such  occasion.— Prior 
V.  Hunter,  (Neb.)  48  N.  W.  7». 

EASEMENTS. 

Blgbt  of  way. 

1.  Aoontraot  giving  to  the  lessees  of  idalntiffs 
luames  a  right  to  lay  a  railroad  track  or  switch 
Kcroas  plaintUts'  land  to  reach  the  quarries  In  or- 
der to  transport  their  products  to  market  does  not 
authorize  laying  across  plaintiffs'  land  a  railroad 
track,  part  of  a  long  line  of  an  ordinary  commer- 
dal  raUToad  for  general  business,  not  going  to  the 
quarries,  but  passing  at  a  distance. — Shoemaker 
V.  Cedar  Rapids,  I.  F.  &  N.  W.  Ry.  Co.,  (Ulnn.) 
48  N.  W.  191 ;  MoDermott  v.  Same,  Id. 

8.  In  trespass  for  tearing  down  a  fenoe  on  the 
line  of  a  private  road,  it  appeared  ttiat  plaintiff 
had  acquired  a  statutory  right  of  way  84  feet  wide 
across  one  end  of  defendant's  lands,  and  erected 
a  fence  along  and  within  the  boondary  line,  and 
had  been  accustomed  daily  to  drive  cattle  and 
horses  through  the  private  road.  Held,  that  the 
fence  along  the  boundary  dividing  the  road  from 
defendant's  land  is  an  incident  necessary  to 
plaintiff's  reasonable  enioyment  thereof,  and  de- 
fendant was  liable  for  destroying  it. — Harvey  v. 
Crane,  (Uich.)  48  N.  W.  688. 

By  neoeaalty. 

8.  Where  a  building  was  unfinished  at  the 
time  the  lessee  sublet  the  first  floor  to  defendant, 
and  it  was  apparent  that  there  was  one  stairway 
and  elevator  to  reach  the  upper  atoriaa,  defend- 
ant taus  the  first  floor  subject  to  a  way  by  ne- 
cessity for  the  leasee  and  his  oustomien  and 
goods  to  reach  the  upper  floors,  and  he  cannot 
claim  any  abatement  of  rent  on  aooonntofdatMid- 
ant's  use  of  the  first  fioor  for  that  purpose. — ^Bene- 
dict V.  Barling,  (Wis.)  48  N.  W.  070. 

Inferenoe  with. 

4,  Where  complainants,  by  deed,  have  grant- 
ed defendant  the  right  to  maintain  a  stairway  on 
complainant's  side  of  the  partition  wall  between 
their  respective  buildings,  and  the  same  is  con- 
structed, and  its  use  acquiesced  in  by  complain- 
ants for  80  years,  they  have  no  right,  in  chang- 
ing their  building,  to  alter  the  stairway,  against 


defendant's  wUh,  to  suit  their  own  convenleiiea. 
— Haslett  T.  Shepherd,  (Mich.)  48  N.  W.  888. 

EJECTMENT. 

When  Ues. 

1.  Where  a  city  erected  upon  government 
land,  without  permission,  a  sewer,  together  with 
a  struoture  of  masonry  at  Its  outlet  extending 
partly  Into  an  adjoining  river,  a  subsequent 
owner  of  the  land  cannot  maintain  ejectment 
against  the  city,  when  the  latter  has  ouilt  no 
fences  about  tne  property,  and  Is  exerolsing  over 
it  no  acts  of  ownership  or  control.  Mobsb,  J., 
dissenting.— Harrington  v.  City  of  Port  Bnron, 
(Mloh.)  48  N.  W.  efi. 

Title  to  tapport. 

5.  Land  was  sold,  under  i(  contract  for  a  deed, 
Jointly  to  plaintiff  and  defendant's  assignor,  who 
paid  part  of  the  purchase  money  and  agreed  to 
pay  the  balance  in  five  years.  Plaintiff  after- 
wards, without  the  Icnowledge  of  defendant,  who 
was  lawfully  in  possession,  paid  the  balance  of 
the  purchase  money,  and  received  a  deed.  HeM, 
that  he  could  not  maintain  ejectment  against  de- 
fendant—areenop  V.  Wilcox,  (Hloh.)  48  N.  W.  47. 

Defenaes. 

8.  A  father  told  his  daughter  and  her  husband 
that,  if  they  would  move  on  certain  land  and 
erect  a  house  and  break  and  cultivate  the  land 
ana  pay  the  taxes,  they  could  have  the  land. 
Held,  a  good  equitable  defense  to  ejectment 
brought  against  them  by  the  father.— Ford  t. 
Steele,  (Neb.)  48  N.  W.  871. 

Parties. 

4.  Bow.  St  Mich.  I  7791,  requires  the  actual 
occupant  to  be  made  defendant  In  ejectment  pro- 
ceedings. In  an  action  against  a  wife  her  hus- 
band testified  that  he  occupied  the  premises  with 
her.  Held,  that  there  was  a  joint  occupancy  of 
the  premises,  requiring  both  to  be  made  parties 
defendant— Baddy  r.  Tobias,  (Mich.)  48  «.  W. 
489. 

6.  Where,  upon  the  foreclosure  of  a  mortgage, 
ejectment  is  brought  against  the  mortgagor,  who 
is  married,  and  has  been  in  possession  of  the 
land,  consisting  of  40  acres,  occupying  and  claim- 
ing it  as  a  homestead,  the  wife  is  a  necessary 
party  defendant  to  the  suit  in  ejectment,  notwith- 
standing the  mortgage  was  for  the  purchase 
money.— Oibbs  y.  O 'Neil,  (Mich.)  48  N.  W.  690. 

Eridence. 

6.  A  deed  in  plaintiffs'  chain  of  title  pur- 
porting to  convey  more  land  than  was  shown  in 
the  grantor  was  admissible  to  show  the  convey- 
ance of  40  acres,  which  it  was  admitted  she  did 
own.— Atwood  y.  Canrike,  (Mich.)  48  N.  W.  9Sa 

7.  In  ejectment,  where  defendant  testifies 
that  he  was  put  into  possession  of  the  land  nnder 
an  oral  agreement  of  sale,  with  whose  terms  he 
has  complied,  and  plaintiff  denies  that  sncli  an 
agreement  ever  existed,  and  testifies  that  defend- 
ant is  his  tenant,  a  judgment  for  plalfitiff  will 
not  be  set  aside,  though  defendant  has  been  in 
possession  for  19  years,  without  paying  rent,  but 
payingail  taxes  and  making  improvements knit- 
ter V.  Baboook,  (Wis.)  48  N.  W.  494. 

8.  The  grantor  In  a  quitclaim  deed  to  his 
brother  testified  that  he  could  not  read  or  ?rrite, 
and  that  when  h«  executed  the  instrument  he 
thought  he  was  executing  a  lease.  Another  wit- 
n«as,  who  was  not  on  good  tsirms  with  the  grantee, 
teatifled  that,  in  a  casual  conversation  with  the 
grantee,  80  years  before,  and  after  exeeuUon  of 
the  deed,  the  grantee  told  him  he  had  the  grantor 
tight,  and  asked  Mm  not  to  say  anything.  Held, 
that  the  evidenoe  was  not  suiBcient  to  warrant 
submission  to  the  jury  of  the  question  whether 
the  deed  was  intended  as  a  lease,  in  the  faoe  of 
tlie  testimony  of  the  person  who  drew  it  up  and 
took  the  acknowledgments,  and  other  evidenoe 
tending  strongly  to  showUiat  the  grantee  intended 
to  make  a  deed.— Nau  y.  Brunette,  (Wis.)  48  S. 
W.  649.  -.  \         / 
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9,  Where  defendant  In  his  answer  claims  the 
tight  to  the  possession  as  a  purchaser  from  plain- 
tin,  be  is  thereby  estopped  to  deny  plainUS's  ti- 
tle, and  it  is  not  necessary  for  plaintiff  to  prove 
title  in  order  to  reoorer.— Gntler  v.  Babcock, 
(Wis.)  48  N.  W.  4IM. 

10.  In  an  action  to  recover  possession  of  a 
strip  of  land,  which  plaintiff  contends  is  a  part 
of  section  IS  and  defendant  of  section  14,  and  to 
which  defendant  also  claims  title  by  prescription, 
where  by  nndispated  evidence  it  appears  that  In 
proceedings  under  the  statute  between  the  same 
parties  to  fix  the  boundary  lines  between  the  two 
aeotlons  the  fitot  had  been  adjudicated  that  the 
strip  in  quesUon  wab  a  part  of  section  16,  it  was 
not  error  for  the  ooart  to  submit  to  Uie  Juty  only 
the  issue  as  to  whether  defendant's  possession  of 
the  land  had  been  such  that  the  action  was  barred 
by  limitation.— Fisher  ▼.  Mnecke,  (Iowa,)  48  N. 

11.  The  pUintiiFs  title  being  established  by 
nodispnted  evidenoe,  it  was  not  error  for  the 
oonrt  to  refuse  to  mbmlt  the  oaesUoif  as  to  that 
iflsne  to  the  Joit.— Fisher  r.  Muedu,  (Iowa.)  48 
N.  W.  960. 

Judgment 

13.  In  ejectment,  a  Judgment  in  general  terms 
for  defendant  is  sumoieDt;  but  it  is  no  objection 
to  the  Judgment  that  it  defines  the  line  between 
plaintifland  defendant  when  «uch  line  is  the 
question  litigated.— lAramy  ▼.  Buschke,  (Minn.) 
4o  N.  W.  661. 

Mesne  profits. 

18.  Defendant  entered  upon  land  by  license  of 
the  owner,  which  was  revoked  by  his  death,  but 
defendant  still  retained  the  possession.  Seld, 
proper  to  allow  as  damages  the  mesne  profits  from 
the  time  of  the  death.— Watson  v.  Chicago,  II.  tt 
St  P.  By.  Co.,  (Minn.)  48  N.  W.  1129. 

ELECnONS  AND  VOTEBS. 

Validity  of  election,  see  Office  and  Officer,  1,  S. 

Conduct  of  eleotions — Foating  Ust  of 
voters, 
t.  The  failure  to  post  a  list  of  the  electors  10 
lays  prior  to  tho  election,  as  required  by  Gen.  Laws 
Minn.  Ili87,  a  4,  S  6,  is  not  sufficient  ground  for  re- 
jecting the  votes  of  the  precinct.— Soper  v.  Board 
County  Com'rs  Sibley  County,  (Minn.)  48  N.  W. 
1112. 

— —  Keeping  polls  open. 

3.  The  faet  that  the  polls  were  kept  open  after 
the  hoar  for  dosing  is  not  ground  for  rejecting 
the  votes  of  a  precinct,  in  the  absence  of  any  evt 
dence  that  any  votes  were  cast  after  that  hour.— 
Soper  V.  Board  County  Oom'rs  Sibley  County, 
(Minn.)  48  N.  W.  1118. 

—  Baflual  to  allow  ohaUenges. 

8.  The  refusal  of  the  Judges  to  allowaa  elector 
to  be  present  in  the  room  as  a  challenger  of  votes 
Is  not  ground  for  throwing  out  the  votes  al  a  pre- 
oinct,  in  the  absence  of  evidence  that  any  injns- 
tioe  resnltad.— Soper  t.  Board  County  Com'rs  Bib- 
ley  Connty,  (Minn.)  48  N.  W.  1113. 

Contests. 

4.  Comp.  Laws  B.  D.  1 1489,  provides  that  'aay 
candidate  or  person  claiming  the  right  to  bold  an 
office  eonteated,  or  any  elector  of  the  proper  county 
desiring  to  contest  the  validity  of  aa  eleetioik  or 
the  right  of  aay  person  declared  duly  eleotad  to 
any  omoe  in  said  connty,  shall  give  notice  thereof 
In  writing  to  the  person  whose  election  he  intends 
to  contem,  within  twenty  days  after  the  canvass 
of  the  votes  for  snoh  election,  which  notice  shall 
be  served  in  the  same  manner  as  a  snmmons  in  a 
dvU  action. "  BAA  that,  where  two  candidates 
have  received  an  equal  and  the  highest  number  of 
votes  for  the  same  county  office,  the  20  days  does 
not  begin  to  mn  until  one  of  them  has  been  de- 
dared  elected  tar  the  olerk  after  deciding  the  tie 
br  lot,  as  providied  by  Laws  S.  D.  1890,  a  84,  S  98. 


gsTJiitc,  I^  dissenting.— Bowler  v.  Bisenhood,  (8. 
D. )  48 1« .  W.  186. 

S.  A  notice  that  an  election  will  be  contested, 
on  the  ground  that  "a  large  number  of  legal  voters 
desired  and  attempted  to  cast  their  votes,  bat, 
with  the  knowledge,  consent,  and  connivance  of 
the  judges  of  election,  were,  by  violence  and 
threats,  prevented  from  so  doing, "  is  too  general 
and  indeflnite,  as  a  speolfloation  of  a  ground  of 
oontest.— Soper  v.  Board  County  Com'rs  Sibley 
County,  (Minn.)  48  N.  W.  1113. 

A.  It  is  not  error  to  dismiss  the  proceedings  on 
the  ground  of  the  insufficiency  of  the  specifications 
of  points  upon  which  an  election  will  m  contested, 
at  least  in  the  absence  of  any  offer,  or  application 
for  leave,  to  amend  the  specifications. — Soper  y. 
Board  County  Com'rs  Sibley  County,  (Minn.)  48 
N.  W.  1113. 

EMBEZZLEMENT. 

What  constitutes. 

Comp.  Laws  Dak.  |  0799,  orovldes:  "If  aay 
person,  being  a  trustee,  *  *  '  or  being  other- 
wise interested  with  or  having  in  bis  control 
property  for  the  use  of  any  other  person,  •  •  • 
fraudulently  appropriates  it  to  any  purpose  not 
in  the  due  ana  lawful  execution  of  nis  trust," 
■hall  be  guilty  of  embeaziement.  Section  40S8 
declares  "tbe  relations  of  partners  are  confiden- 
tial. They  are  trustees  for  each  other,  within  the 
meaning  of  chapter  1  of  the  title  on  Trusts. " 
Bald  chapter  1,  1 8U15,  provides  that  "every  per- 
son who  volontarily  assumes  a  relation  of  per- 
sonal confidence  with  another  is  deemed  a  trustee 
within  the  meaning  of  this  chapter,  not  only  as 
to  the  person  who  reposes  such  confidence,  but 
also  as  to  all  persons  of  whose  affairs  he  thus  ac- 
quires information  •  *  *  or  over  whose  affairs 
he,  by  such  conSdenoe,  obtains  control. "  Held, 
that  the  misappropriation  of  partnership  funds 
by  a  general  partner,  with  felonious  intent,  was . 
not  embezzlement,  within  the  meaning  of  said' 
statutes,  to  constitute  which  the  property  embez- 
zled must  have  been  the  property  of  another, 
which  cannot  be  affirmed  of  partnership  property 
with  respect  to  the  ownership  of  any  of  tne  part- 
ners.—State  V.  Reddiok,  (8.  O.)  48  H.  W.  846. 

EMINENT  DOMAIN. 

What  subject  to. 

1.  Under  Rev.  St.  Wis.  |  1838,  sobd.  4,  giv- 
ing railway  companies  the  power,  for  the  piwpose 
of  obtaining  gravel  or  other  materials,  "to  take 
as  much  land  as  may  be  necessary  to  the  proper 
construction,  operation,  and  security  of  the  road, " 
a  company  desiring  to  condemn  land  for  such  pur- 
pose must  show  the  necessity  for  taking  it;  and 
where  the  findings  by  the  court  on  this  question 
are  that  tiie  directors  had  declared  it  to  be  neces- 
sary to  take  the  land ;  that  it  adjoins  the  oom- 
pany's  main  line  at  a  spur  traok:  that  the  coia- 
pany  intends  to  take  from  it  gravel  to  ballast  the 
rtwd,  but  that  the  t»king  would  work  great  dam- 
age to  tile  owner,  and  be  injurious  to  the  welfare 
Of  the  people  in  the  vicinity;  thatt there  are  other 
places  from  which  mkvel  may  be  obtained;  and 
that  the  taking  would  be  "unwasonable  and  op- 

Sressive, "— the  petition  to  condemn  should  be 
enied.  —  Wisconsin  C^ent.   R.   Co.   t.   Bneale, 
(Wis.)  48  N.  W.  348. 

Compensation. 

3.  A  railwsv  was  oonstruoted  in  a  highway  in 
front  of  a  residence.  The  grade  was  eight  feet 
high,  and  access  to  the  property  was  obstructed. 
It  was  shown  that  the  value  was  greaUy  dimin- 
ished, and  the  verdict  waa  based  on  lowest  estimate 
made  by  the  witnesses.  BtUL,  that  the  verdict 
would  not  be  set  asida.— Nebradta  &  C.  B.  Oo.  T. 
Scott,  (Neb.)  48  N.  W.  390. 

8.  In  couaemnation  proceedings  witnesses 
shown  to  be  qualified  to  testify  on  the  subject 
may,  in  the  discretion  of  the  omit,  be  permitted 
to  give  their  estimate  of  the  damages  to  a  partio- 
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mar  tract  from  tbe  oonstruotlon  of  a  railway 
through  it,  or  the  court  may  require  them.  In  the 
flrat  Instanoe,  to  state  the  basis  of  their  estimate. 
— Minnesota  Belt-Line  Ry.  Transfer  Co.  t.  Oluek, 
(Hinn.)48N.  W.  101. 

4.  Upon  cross-examination  in  condemnation 
proceedings,  the  land-owner  who  has  testified  to  the 
value  of  the  land  taken  and  injuriously  affected, 
and  the  uses  to  which  it  could  be  applied,  may  be 
asked  as  to  its  rental  value  and  the  rents  received 
from  tenants  occupying  the  same. — Minnesota  Belt- 
Liae  Ry.  Transfer  Co.  v.  Qluek,  (Minn.)  *&  N.  W. 
IM. 

5.  tTpon  the  question  of  damages  for  the  ap- 
propriation of  land  in  condemnation  proceedings, 
evlaence  of  the  prices  previously  offered  the  land- 
owner for  the  land  taken  is  inadmissible. — Minne- 
sota Beit-Line  Ry.  Transfer  Co.  v.  Qluek,  (Minn.) 
48  N.  W.  194.  -.  V  / 

0.  Under  Code  lows,  |  404,  providing  that  no 
railway  track  can  be  located  In  tbe  streets  or 
publio  places  of  a  city  until  after  t^ie  injury  to 
the  property  abutting  thereon  has  been  ascor- 
taln»l  and  compensated  for,  where  a  railroad 
crosses  a  street  at  such  an  angle  that  plaintlS*s 
lot  lies  opposite  to  a  portion  of  the  embankment 
rendered  necessary  for  the  construction  of  the 
road-bed,  though  not  opposite  to  any  portion  of 
the  track  Itself,  the  plaintiff  is  entitled  to  re- 
cover damages  therefor.— Gates  v.  Chicago,  Bt  P. 
&  K.  C.  R.  Co.,  (Iowa,)  48  N.  W.  1040. 

7.  Since,  in  condemning  land  for  the  oso  of 
streets  and  higbways,  the  owner  receives  as  dam- 
ages the  full  market  value  of  bis  laud,  there  can 
be,  after  It  has  been  oondemued  or  dedicated,  no 
such  tiling  as  damage  to  his  reversionary  Interast, 
caused  by  any  use  which  is  a  public  one.  Mo- 
Gbath  and  Moasa,  JJ.,  dissenting.— Detroit  City 
Ey.  V.  Mills,  (Mich.)  48  N.  W.  1007. 

8.  It  appearing  that  the  poles  ereoted  by  an 
deotric  rulway  in  a  street  do  not  interfere  with 
the  present  occupancy  of  the  land.  It  cannot  be 
Insisted  that  they  are  a  detriment,  because,  In 
platting  lots  and  selling  them.  It  will  be  neces- 
sary to  take  them  into  consideration,  since  that  is 
»  oontincranoy  which  may  never  happen,  and  for 
which.  If  it  should  ever  happei^  the  lot-owners 
would  have  ample  remedy  in  the  courts.  Mo- 
QaxTH  and  Moasi,  JJ.,  dissenting.— Detroit  City 
By.  V.  MiUs,  (Mich.)  48  M.  W.  1007. 

Bights  and  remedies  of  owners. 

S.  Under  Bill  of  Rights  Keb.  |  91,  which  de- 
clares that  no  private  property  shall  be  taken  or 
damaged  for  public  use  without  just  compensation 
tberefor,  a  city  is  liable  to  a  lot-owner  for  such 
damages  as  he  may  sustain  by  filling  In  the  street 
in  f  rontof  his  lot  above  the  level  of  the  same,  when 
the  buildings  were  erected  on  the  lot  before  any 
grade  was  established.  Harmon  v.  City  of  Omaha, 
17  Neb.  548,  28  N.  W.  508.— Hammond  v.  City  of 
Harvard.  (Neb.)  48  N.  W.  462. 

10.  Acts  Cong.  1875,  o.  166,  which  gives  a 
right  of  action  in  the  courts  of  Wisoonsln  against 
the  United  Btates  to  determine  the  amount  of  com- 
pensation due  for  injuries  to  property  bv  certain 
improvements  on  the  Fox  river,  which  had  been 
purchased  by  the  United  States,  affords  adequate 
means  tor  obtaining  oompensation  for  such  in- 
juries.—Elmberly  &  Clark  Ca  ▼.  Hewitt,  (Wis.) 
48  N.  W.  878. 

11.  Oen.  St.  Minn.  1878,  o.  84,  ((  83-38,  provide 
that  a  railroad  company  which  has  taken  possession 
of  land,  whether  with  or  without  the  owner's  acqui- 
escenoe,  may  be  sued  in  ejectment  if  tt  has  net 
made  compensation  for  the  land.  Held,  that  the 
exemption  of  tbe  railroad  company  from  the  rem- 
edy of  ejectment  In  such  ease  is  not  a  vested  right, 
and  that  such  statute  therefore  applies  in  the  case 
of  lands  occupied  b7  >  railroad  company  with  the 
consent  of  the  owner  before  thepassageof  the  aot^ 
—Watson  V.  Chicago,  M.  &  St.  F.  Ry.  Ca,  (Minn.) 
48  N.  W.  U39. 

Equalizatloii. 
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EQUITT. 

See,  also,  Frav^ulent  Conveuaneet:  Injunction; 
Mortgages;  Partition;  Quletinu  Title;  Beview, 
BiUof;  Speelfio  Performance;  TrutU. 

Jurisdiction. 

1.  A  railroad  company  being  Insolvent,  sn 
agreement  was  made  between  the  holders  of  its 
mortgages  and  a  purchasing  committee,  whereby 
the  latter  were  to  buy  the  rotid  at  receiver's  sale, 
rebuild  it,  and  issue  a  new  mortgage  for  tSO.OOO 
to  secure  50  bonds  of  $1,000  each,  aM  the  former 
were  to  discharge  their  old  mortgages,  and  take 
in  lieu  thereof  16  of  the  new  boaias.  The  mort- 
gage executed  by  the  new  company  covered  the 
10  miles  of  road  already  compU^  and  proposed 
extensions,  and  anthorued  a  trustee,  upon  ai^li- 
eation  of  the  directors,  to  certlQr  and  issue  bonds 
"not  exceeding  at  any  time  810,000  per  mile  of 
such  railroad  completed  so  that  cars  may  be  ran 
thereon. "  Fifty  bonds  were  issued,  sad  «u  addi- 
tional 60  were  printed,  and  in  the  hands  of  the 
company.  The  mortgagees  deollned  to  receive 
their  proportion  of  the  new  bonds  tiecaoae  they 
were  not  such  as  required  by  the  contract.  The 
money  for  reconstmotlng  the  property  was  fur- 
nished by  complainants,  who  relied  for  secority 
on  the  performance  of  this  contract,  and  ask  for 
speciilo  performance  thereof,  and  that  the  SO 
unissued  bonds  be  deliverea  for  cancellation, 
and  that  the  railroad  company  be  enjoined  bfxa 
issuing  any  other  bonds  on  that  part  of  its  road 
without  the  consent  of  all  the  bondholders.  Held, 
that  the  foregoing  facts  make  a  case  for  equita- 
ble relief.— Dester  v.  Ross,  (Mich.)  48  N.  W.  53U 

9.  Where  parties  voluntarily  proceed  to  trial 
on  the  merits  In  an  equity  suit  ft  is  too  late  to 
raise  the  objection  that  the  plaintiff  had  an  ade- 
quate legal  remedy.— Newton  v.  Newton,  (Minn.) 
48  N.  W.  450. 

Beformation  of  oontnurts. 

8  At  the  time  a  deed  of  a  lot  was  exeoated  It 
was  understood  by  the  patties  thereto  that  tiie 
lot  extended  back  a  certain  number  of  feet  only, 
and  that  the  land  in  the  rear  was  the  fractional 
part  of  another  lot,  and  on  this  supposition  the 
grant<»r  for  several  years  retained  possession  and 
oultlvated  said  land.  Held  that,  on  the  discov- 
ery that  said  land  was  a  part  of  tne  lot  conveyed, 
the  deed  would  be  reformed  to  exclude  the  same. 
—West  V.  Mahaney,  (Mich.)  48  N.  W.  TOO. 

4.  After  the  death  of  4  husband,  a  mortgage 
given  by  him,  which  was  Intended  to  be  upon  his 
homestead,  but  which  by  mistake  described  ao- 
other  trac^  cannot  be  reformed  so  as  to  cover  the 
homestead  In  whioh  the  wife  had  oonlinned  to 
live  since  her  husband's  death.  Following  Petescb 
V.  Hambach,  48  Wis.  443,  4  N.  W.  606.  Distin- 
guishing Conrad  v.  Schwamb,  58  Wis.  872.  10  N. 
W.  810.— O'Malley  v.  Ruddy,  (Wis.)  48  N.  W.  U6. 

5.  In  an  action  to  reform  and  foreolose  amort- 
gage,  which  was  intended  to  cover  the  home- 
stead, but  by  mistake  described  another  tract,  tbe 
consent  of  the  widow  of  tbe  mortgagor  to  such 
reformation  by  her  answer  in  the  foreclosure  suit 
is  not  aa  affeotual  oonsent,  nor  equivalent  to  the 
signing  of  soch  a  mortgage,  under  seotioa  1)808, 
Rev.  St  Wis.,  providing  that  "no  mortgage  or 
other  alienation  by  a  married -man  of  his  home- 
stead shall  be  valid  without  the  aignatnre  o(  the 
wife  to  the  same. "— O'MaUegr  t.  Jtaildy, (Wia.)  48 
N.  W.  IW. 

6.  Plaintiffs  conveyed  their  farm  to  defend- 
ant, their  son,  under  an  agreement  stipulating 
that  defendant  should  maintain  them  thereon  for 
their  lives,  and  that,  in  ease  they  should  become 
dissatisfled  with  his  treatment,  he  should  pay 
them  1150  a  year,  and  furnish  specified  articles. 
There  waa  a  further  stipulation  that  "plainliSi 
also  agree,  for  the  consideration  of  82,600  bv  note 
secured  bv  mortgage,  now  held  by  plainUlh 
igainst  defendant,  that  if  defendant  do  hia  du- 
des as  above  mentioned,  said  note  and  mortgage 
Is  to  be  null  and  void. "  The  mortgage  purp<nt- 
ed  to  secure  only  the  annuity  of  8150.  The  papers 
ware  prepared  by  a  notary  In  KngHsh,  defeDoant 
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leaving  tlie  whole  matter  to  plalntUb,  and  had 
to  be  explained  to  the  parties  in  Qerman.  The 
father  testified  that  he  did  not  understand  them 
when  so  explained,  and  that  he  direoted  the  no- 
tary, aocoraing  to  the  intention  of  the  parties,  to 
draw  the  agreement  so  as  to  give  plafntiCs  the 
option,  In  case  of  dissatisfaction,  to  leave  defend- 
ant's care,  and  receive  12,600  in  lieu  tbereof, 
which  sum  was  intended  to  be  secured  by  the 
mortgage.  The  notary  corroborated  his  testi- 
mony, and  defendant  did  not  deny  the  giving  of 
these  directions.  Held,  that  the  agreement  and 
mortgage  should  be  so  reformed  as  to  express  the 
intention  of  the  parties,  as  testified  to  by  plain- 
tiffs.—Kessel  V.  Keasel,  (Wis.)  48  N.  W.  382. 

7.  A  claimant,  who  made  an  entry  under  the 
town-site  law,  in  making  his  statement  for  the 
purpose  of  procuring  a  deed  for  land  which 
ne  oocu]^ed  and  had  improved,  made  a  clerical 
mistake  in  the  description  of  tne  lots  claimed  by 
him,  by  making  a  call  to  a  monument  at  owner 
No.  1,  instead  of  to  comer  Mo.  7,  as  intended. 
In  due  time  the  probate  Judge,  as  trustee,  issued 
his  deed  awarding  the  lots  as  described  in  the 
written  statement  of  claimant.  The  lots  as  so 
described  were  never  occupied  or  improved  by 
claimant,  or  intended  to  be  deeded  to  him.  Hela, 
that  this  was  snoh  a  mutual  and  reclprooal  mis- 
take  between  the  claimant  and  the  probate  judge 
aa  will  support  a  cause  of  action  in  a  court  of 
equity  to  have  the  deed  reformed,  and  to  quiet 
him  in  his  possession  under  the  erroneous  deed.— 
MacVeagh  v.  iiums,  (B.  D.)  48  N.  W.  835. 

BasclBsion  of  contaraots. 

8.  In  a  suit  by  a  young  attorney  to  set  aside 
the  settlement  of  a  year's  partnership  with  a 
much  older  attorney,  on  the  ground  that  the  lat- 
ter, by  fraudnlently  representing  that  the  busi- 
ness was  worth  only  $4,000,  had  induced  him  to 
sell  his  interest  on  that  basts,  and  had  subse- 
quently received  120,000  for  services,  most  of 
which  were  rendered  during  the  partnership,  It 
appeared  that  complainant's  case  rested  entirely 
upon  his  own  testimony,  which  was  expressly 
contradicted  by  defendant;  that  he  had  delayed 
bringing  the  action  until  defendant  had  prose- 
cuted to  a  sncoessful  Issue  In  the  supreme  court 
a  suit  in  which  he  recovered  the  {20,000  fee;  and 
that  at  the  time  of  the  settlement  defendant  had 
offered  to  sell  his  interest  at  nearly  the  same 
rate  as  that  at  which  he  bought  complainant's. 
Held,  that  fraud  'was  not  established.  Giu.nt 
and  MOB8I,  JJ^.  dissenting.— Oilchrist  v.Kelley, 
(Mich.)  48  N.  W.  700. 

9.  Plaintiff,  a  widow  R9  years  of  age,  and 
so  crippled  as  to  he  hardly  able  to  walk,  conveyed 
land  to  her  nephew,  L.,  and  as  part  of  the  same 
transaction  the  latter  executed  an   Instrument 

Eurporting  to  lease  the  land  to  plaintiff,  "her 
elrs,  executors,  administrators,  and  assigns" 
during  her  natural  life,  wherein  plaintiff  agreed 
to  be  of  no  expense  to  L.  while  absent  from  his 
family,  and  to  demand  only  the  necessaries  of 
life.  It  was  provided  that  in  case  L.  should  die 
before  plaintiff  the  latter  should  not  be  bound  to 
live  with  his  heirs,  but  should  have  the  same  con- 
trol over  the  premises  as  if  L.  were  living.  L. 
went  into  immediat«  possession  and  exclusive 
control,  and  so  remained  nntil  his  death,  when 
his  legal  representatives  took  control  and  pos- 
sessiOD.  Held,  that  the  transaction  was  a  convey- 
ance on  condition  that  L.,  his  heirs  or  assigns, 
should  support  plaintiff  during  her  life;  and, 
where  L.  's  heirs  had  ncgiected  and  refused  to 
provide  plaintiff  with  necessaries,  a  court  of 
equity  would  annul  the  conveyance  and  agree- 
ment, and  do  equity  between  tbe  parties  as  to 
rents  and  improvements.  — Morgan  v.  Loomls, 
(Wis.)  48  N.  W.  108. 

10.  The  purchaser  of  land  being  in  default  in 
his  nayment,  and  the  vendor  seeking  a  cancellation 
of  the  contract  on  that  ground,  the  court  may  de- 
cree a  cancellation,  unless,  in  a  reasonable  time 
fixed  by  the  court,  payment  be  made  of  all  which 
may  be  due  at  that  time,  Including  a  sum  not  due 
when  the  decision  is  made;  and  the  vendor's  ac- 
eeptaaoe,  during  the  trial,  of  a  part  of  the  amount 
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then  due,  does  not  impair  his  right  to  such  a  judg- 
ment—Nelson V.  Hanson,  (Uinn.)  48  N.  W.  410. 

11.  Where  the  sole  question  is  one  of  fact,  and 
the  evidence  is  snlficient  to  sustain  a  finding  that 
a  deed  was  obtained  by  fraud,  a  decree  avoiding 
the  same  will  be  affirmed.— Bahan  v.  TumbulL 
(Mich.)  48  N.  W.  959. 

12.  In  an  action  to  set  aside  a  deed  to  plain- 
tiff's step-son,  on  the  ground  of  nndne  influence, 
it  appeared  that  defendant  had  lived  with  and 
worked  for  plaintiff  since  his  boyhood.  Disputes 
arose  between  them,  and  defendant  sued  plaintiff 
for  11,200,  which  he  claimed  as  wages  since  he 
came  of  age.  A  settlement  was  had  by  plaintiff 
executing  a  will  devising  his  land  to  defendant 
and  his  brother  after  tbelr  mother's  death,  and  a 
contract  to  secure  to  them  the  payment  of  a  cer- 
tain sum  of  money,  which  agreement  was  satis- 
factory to  all  parties.  Defendant  testified  that 
without  any  importuning  from  him  plaintiff  pro- 
posed to  change  this  arrangement,  and  execute  a 
deed  to  defendant  for  the  land.  The  deed  was 
made  by  one  of  defendant's  attorneys,  who  con- 
ducted the  whole  transaction,  plaintiff  having  no 
one  to  advise  him.  The  papers  were  all  drawn 
in  English,  which  plaintiff  could  neither  read, 
speak,  nor  understand,  and  so  he  had  to  rely  on 
the  translation  made  by  defendant's  attorney.  It 
was  shown  that  nhen  he  learned,  after  the  exe- 
cution of  the  deed,  that  he  had  parted  wiUi  the 
control  of  the  place,  he  was  much  dissatisfied. 
There  was  also  evidence  that  his  mind  had  been 
much  impaired  before  these  transactions.  Held, 
that  the  deed  should  be  set  aside. — ^Konrad  v. 
Zimmermann,  (Wis.)  48  N.  W.  868. 

18.  Complainant  conveyed  to  defendant  a  lot 
for  a  one-fourth  interest  In  a  patent  for  an  im- 
proved chum.  At  the  time  of  the  transaction,  and 
for  some  time  afterwards,  the  patent  was  consid- 
ered by  defendant  and  others  a  valuable  inven- 
tion. A  oousln  and  witness  of  complainant 
bought  an  interest  of  defendant  In  consideration 
of  aiding  in  putting  it  in  the  market,  and  exhib- 
ited a  model,  believing  it  to  be  valuable,  but  be 
advised  plaintiff  not  to  buy.  Held,  tbat  there 
was  no  evidence  of  undue  influence  or  false  rep- 
resentation by  defendant.  —  Davis  v.  Fblllips, 
(Mich.)  48  N.  W.  518. 

14.  Complainant  was  worth  considerable  prop- 
erty In  houses  and  lots,  and  loaned  money  upon 
notes  and  mortgages,  and  managed  his  own  affairs. 
His  physician  testified  that  he  was  of  weak  mind. 
Hela,  that  he  had  sufficient  intelligence  to  make 
a  contract  for  the  purchase  of  an  interest  in  a 
patent— Davis  v.  Phillips.  (Mich.)  48  N.  W.  618, 

16.  Where  persons  are  Induced  to  subscribe  to 
the  stock  of  a  corporation  by  representations  that 
it  had  a  paid-up  capital  of  a  certain  amount,  was 
out  of  debt,  an^dHbg  a  profitable  business,  and 
that  they  wouldJ^HTven  employment  therein  at 
specified  wageaP^Hf  which  representations  are 
false,  they  are  n^Md  to  a  decree  for  tbe  can- 
cellation of  thelt  silMcriptlon,  and  the  return  to 
them  of  the  monay  they  paid  for  the  stock,  with 
interest.  —  Hhermitfi  v.  American  Stove  Co., 
(Mich.)  48  N.  W.  687. 

15.  Deceased  left  six  heirs,  four  in  (^reat  lintain 
and  two  in  the  United  States,  where  his  property 
waS  situated.  R.,  one  of  the  two  in  this  country. 
was,  on  the  petition  of  E.,  the  other,  appointed 
administrator;  and  E.,  defendants'  testator,  in- 
duced plaintiffs,  three  of  the  heirs  In  Qreat 
Britain,  to  convey  to  him  their  interests  in  the 
estate  for  a  third  of  Its  value.  E.  knew  thevalue 
of  the  property.  Plaintiffs  did  not,  as  E.  must 
have  known.  After  deceased's  death  E.  wrote 
to  plaintiffs,  giving  an  account  of  deceased's 
sickness,  and  what  it  had  cost  to  care  for  him, 
stating  that  no  one  could  tell  what  would  be  the 
value  of  deceased's  four  hous(>s  when  sold  at 
auction,  as  they  necessarily  would  be;  that  they 
might  go  for  no  more  than  half  tbelr  value;  that 
the  oonrt  expenses  would  be  considerable:  and 
added  that  they  would  get  full  accounts  as  things 
progressed.  He  afterwards  wrote.  Intimating 
that  R.  was  putting  in  unjust  claims,  and  that  he 
would  make  trouble  for  them  in  settling  the  ea- 
wte ;  that  deceased  was  not  for  a  long  tiino  belora. 
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his  aioknew  on  speaking  terms  with  R;,  while  in 
fact  he  had  moved  to  R.  's  house  several  months 
before  his  death,  and  R.  had  for  30  years  looked 
after  his  business,  inoluding  his  banking.  He 
wrote  them,  offering  to  bu;  or  sell,  so  that  their 
interests  might  be  united  the  better  to  resist  R. 
After  plaintiffs  had  offered  to  sell  to  E.,  but  be- 
fore the  execution  of  their  deed,  they  received  a 
letter  from  R.,  informing  them  of  his  appoint- 
ment as  administrator,  the  appraisal  of  the  prop- 
erty at  three  times  the  amount  they  were  offer- 
ing to  sell  for,  that  he  understood  E.  was  trying 
to  buy  their  interests,  and  ad  vised  them  not  to  sell, 
as  they  would  get  twice  as  much  when  it  was 
sold.  Held,  in  an  action  began  by  them  immedi- 
ately after  the  receipt  of  subsequent  information 
from  which  they  beoime  convinced  of  the  true 
value  of  the  property,  that  the  relations  of  the 
parties,  the  information  suppressed,  and  the  false 
impressions  given,  warranted  the  setting  aside  of 
the  deed.— Parry  v.  Parry,  (Wis.)  48  NT  W.  654. 

17.  In  a  suit  to  set  aside  a  deed  alleged  to 
have  been  obtained  by  fraud  while  the  grantor 
was  insane,  it  appeared  that  the  grantor  was 
nervous  and  timid  when  the  deed  was  executed, 
but  there  was  no  evidence  of  insanity  until  sev- 
eral months  afterwards,  and  no  fi-aud  was  shown. 
The  grantor  was  65  years  old,  and  in  feeble  health, 
and  executed  the  deed  to  defendant  (her  nephew) 
of  her  house  and  land,  taking  from  him  an  in- 
strument providing  for  her  life  support  by  him. 
She  bad  rooms  in  the  bouse,  and  was  kindly 
treated,  the  only  testimony  to  the  contrary  being 
plidntiSs',  who  were  bitter  against  defendant. 
The  scrivener  who  drew  the  papers  testified  that 
it  was  done  In  the  presence  of  several  persons, 
that  the  grantor  understood  them,  and  stated  her 
satisfaction.  Held,  the  bill  was  properly  dis- 
missed.—Stewart  V.  CurtU,  (Hioh.)  48  S.  W.  872. 

18.  An  agreement  by  which  plaintiff  agreed  to 
convey  certain  land  to  defendant  in  consideration 
of  the  snrrender  by  the  latter  of  certain  notes 
owing  by  plaintiff  will  not  be  canceled,  on  the 
ground  of  defendant's  failure  to  deliver  the  notes, 
where  it  appears  that  plaintiff  has  always  dis- 
puted the  validity  of  the  agreement  and  affirmed 
her  unwillingness  to  make  a  deed. — Prior  v.  Hun- 
ter, (Neb.)  S  N.  W.  736. 

19.  Flaintifl  traded  his  home,  worth  tl.OOO,  to 
defendant  for  a  farm,  which  he  represented  to  be. 
worth  l%SO0,  there  being  a  mortgage  on  it  for 
tl,  060.  The  contract  provided  that  plaintiff  should 
inspect  the  land  before  the  deal  was  closed,  but, 
being  desirous  of  saving  tliue,  he  executed  the 
deed  first,  leaving  it  with  defendant's  attorney, 
who  recorded  it,  and  then  went  to  look  at  the 
farm.  It  was  not  of  the  kind  represented,  and 
not  worth  over  tSOO.  Plaintiff  testified  that  he 
did  not  consent  to  his  deed  t^ing  effect  before 
he  examined  the  land,  and  udMMood  that  it  was 
not  to  do  80.  Held,  that  M"ieed  should  be 
rescinded.— Berkshire  T.  PaWtW,  (Iowa,)  48  N. 
W.  1086.  ,      , 

Iiaches.  ' 

ao.  Plaintiffs,  In  1864,  at  the  ages  of  ft  and  U, 
respectively,  on  the  death  of  their  father  leaving 
land  in  Iowa,  were  taken  by  their  mother  to  Ore- 
gon, where  they  afterwards  resided.  Though 
tbey  knew  that  their  father  had  left  the  land, 
and  that  they  had  relatives  living  near  it,  they 
made  no  effort  to  ascertain  their  interests  when 
they  became  of  age,  and  took  no  steps  until,  in 
1888,  they  sued  defendant,  who  claimed  all  the 
land  through  a  conveyance  from  plaintiffs' sister, 
who  thought  plaintiffs  were  dead.  Plaintiffs  knew 
little  or  nothing  about  the  value  of  the  land  or 
their  interests  therein  until  1888,  and  they  had 
done  nothing  to  prejudice  defendant  Held,  that 
plaintiffs  were  not  estopped  by  laches — Games 
V.  MitobeU,  (Iowa,)  48  H.  W.  941. 

81.  Where  an  administrator  forecloses  a  mort- 
gage belonging  to  the  estate,  and  purchases  the 
land  for  his  own  benefit,  but  conceals  that  fact 
by  bidding  off  the  property  in  the  name  of  an- 
other person,  who  afterwards  conveys  to  him,  the 
heirs  are  not  guilty  of  laches  la  failing  for  many 
year*  to  sue  to  oharge  him  as  trustee,  they  being 


ignorant  daring  that  time  that  tbe  administrator 
purchased  for  his  own  benefit — ^Le?vis  v.  Welch, 
(Minn.)  48  N.  W.  608. 

22.  Delay  in  bringing  suit  against  a  corpora- 
tion to  restrain  it  from  lowering  the  level  of  the 
water  in  a  lake  does  not  constitute  laches  where 
such  dela^  has  not  induced  defendant  to  go  to 
any  additional  expense  in  the  premises. — Cedar 
Laike  Hotel  Co.  v.  Cedar  Lake  HydraoUo  Co., 
(Wis.)  48  N.  W.  STL 

Cross-bill. 

28.  Because  the  pleading  Is  entitled  "cross-pe- 
tition" in  the  statutes  it  is  not  to  be  disr^w^ed 
when  denominated  a  "cross-bill." — Runell  r. 
Lamb,  (Iowa,)  48  K.  W.  939. 

Parties. 

24.  A  deed  conveying  real  estate  cannot  be  re- 
formed in  an  action  to  which  the  owners  are  not 
parties.— Watson  v.  Chicago,  IL  &  St  P.  Hy.  Co., 
(Minn.)  48  N.  W.  1129. 

25.  Where  persons  are  indnoed  to  subscribe  to 
the  stock  of  a  oorporation  by  representations  that 
It  had  a  paid-up  capital  of  a  certain  amount,  was 
out  of  debt,  and  doing  a  prohtable  businees,  and 
that  they  would  be  given  employment  therein  at 
specified  wages,  all  of  which  representations  are 
false,  such  persons  may  maintain  a  Joint  bill  for 
the  cancellation  of  their  subscriptions  and  for  a 
return  of  the  money  paid  for  the  stock,  where 
they  acted  iointly  in  the  whole  transaction,  the 
representations  were  made  to  them  Jointly,  or  to 
one  of  them  acting  for  both,  and  the  money  paid 
for  the  stock  was  drawn  out  of  a  former  copart- 
nersbip  between  them. — Sherman  ▼.  American 
Stove  Co.,  (Mich.)  48  N.  W.  687. 

Practice. 

26.  Where,  in  a  suit  to  redeem  from  a  mort- 
gage foreclosure,  defendant  by  cross-bill  alleees 
that  by  the  foreclosure  he  acquired  the  fee-sim- 
ple title,  and  prays  that  it  be  quieted  against  the 

Slaintlff,  defendant  Is  entitled,  on  the  plaintiff's 
ismissing  his  petition,  to  have  the  case  retained 
for  the  trial  of  his  cross-bill. — Russell  v.  Lamb, 
(Iowa,)  48  N.  W.  939. 

27.  The  plaintiffs  navlng  answered  a  cross- 
bill, they  cannot  complain  that  the  notice  thereof 
required  by  statute  was  not  given  them. — Rus- 
sell V.  Lamb,  (Iowa,)  48  N.  W.  939. 

EBBOB,  WBTT  OF. 

See,  also.  Appeal;  Certiorari;  Exception*,  Bfll 

of;  New  Trial. 

When  lies. 

A  Judgment  was  entered  In  the  drcnit 
court  against  a  surety  on  an  appeal-bond  trma  a 
Justice  court  without  notice  to  nim.  Babseqneot- 
ly  he  moved  to  vacate  the  judgment  on  the 
ground  that  he  executed  the  bond  solely  npon  the 
condition  that  another  was  to  become  oo-snrety, 
which  he  had  failed  to  do.  The  motion  was  de- 
nied. Held,  that  this  action  could  not  be  exam- 
ined on  writ  of  error.— Buehler  v.  De  Ijnnoa, 
(Mich.)  48  N.  W.  42. 

Estates. 

See  Dower;  Sasements;  Homegtead. 

ESTOPPEL. 

By  deed. 

1.  That  a  deed  describes  the  land  ■•  tlM 
same  the  grantor  received  in  partition,  together 
with  the  hereditaments  and  appurtenanoes  there- 
to belonging,  does  not  estop  the  grantor  from 
claiming  rails  taken  out  of  the  fence,  and  piled 
up  on  the  land,  before  the  oonveyanoe,  but  after 
the  partition.— Harris  v.  Soovel,  (Mioh.)  48  N. 
W.  178. 

2.  In  a  deed  made  by  plaintiff,  the  covenant 
against  incumbrances  excepted  a  mortgage.  The 
covenant  of  warranty  excepted  only  '"taxes  for 
1886. "    The  plainUff  paid  tUOOO  on  ttM  inortca««b 
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and  h!a  grsiit«e  conveyed  to  defendant  "  subject 
to"  the  mortgage  "on  wnioh  (1,000  had  been  paid. " 
Held,  that  plaintiff's  covenant  of  warranty  extend- 
ed to  the  mortgage,  bat  that  covenant  was  ez- 
Ungulshed  by  the  conveyance  to  defendant,  and 
plaintifl  was  not  eatopped  from  buying  in  the 
mortgage,  and  enforcing  it  except  as  to  the  91,000 
paid  oy  aim  before  the  conveyance  to  the  defend- 
ant—Herrltt  v.  Bvers.  (Minn.)  48  K.  W.  417. 

8.  The  owners  of  land  contracted  to  sell  and 
oonvey  the  same  to  one  H,  and  to  give  him  posses- 
sion until  be  made  default.  While  this  contract 
was  outstanding,  the  defendant  contracted  with 
the  plaintifl  to  convey  the  same  land  to  him,  and 
thereafter,  assuming  to  act  for  H.,  he  procui'ed  the 
original  vendors  to  so  convey.  HeUl,  that  the  de- 
fendant was  estopped  to  dispute  the  validity  of 
such  conveyance,  or  plaintifTa  right  to  the  posses- 
sion thereunder,  by  setting  up  bT'b  interest  in  the 
land.— Thian  v.  Gill,  (Minn.)  48  N.  W.  19S. 

4.  Where  a  patent  issues  to  the  person  enter- 
ing the  land,  "for  the  use  of  the  heirs  at  law, "  of 
another,  and  is  accepted  and  acquiesced  in  by  him, 
be  cannot  afterwards  claim  against  the  patent. — 
Dawsou  V.  Mayall,  (Minn.)  48  H.  W.  13. 

By  Teoord. 

fi.  In  an  action  on  an  undertaking  given  in  an 
attachment  suit  for  discharge  of  the  property, 
defendant  and  his  sureties  are  estopped  to  deny 
the  regularity  of  the  attachment— Billingsly  v. 
BatrU,  (Wis.)  48  X.  W.  108. 

6.  The  assignee  of  a  dniv-reoorded  mortgage 
attempted  to  foreclose  it  and  the  foreclosure  was 
made  in  tiie  namo  of  the  mortgagee,  as  there  was 
nowrittenasalgnment  of  the  mortgage.  This  fore- 
closure was  void,  becanse  tbe  mortgagee,  in  whose 
name  it  was  made,  was  dead,  but  on  the  record  it 
appeared  to  be  perfectly  regular,  and  under  it  the 
land  passed  to  Donate  purchasers.  Some  time 
before  the  foreclosure  the  mortgagors  had  "aban- 
doned the  land  to  the  incumbrances  thereon," 
and  after  that  paid  neither  taxes  nor  interest 
Held,  that  by  their  failure  to  clear  the  record  of 
the  f  oreolosnre  proceedings  they  are  estopped  to 
question  the  validity  of  the  foreclosure  more  than 
15  years  afterwards,  as  against  those  who  pur- 
chased in  reliance  on  the  record  title.— Bausm an  v. 
Faue,  (Minn.)  48  N.  W.  13. 

7.  An  heir  may  be  estopped  to  question  a  fore 
closure  under  a  power,  apparently  good  by  the 
record,  by  bis  ancestor's  neglect  to  question  it 
though  the  rights  of  b<ma  fUie  purchasers  have 
not  intervened  until  after  the  ancestor's  death. — 
fiausman  v.  Bads,  (Minn.)  48  N.  W.  76». 

8.  An  intervener,  in  an  action  to  recover  on 
defendants'  notes,  asserting  his  right  to  recover 
on  the  ground  that  said  notes  had  always  been 
owned  by  a  third  party  until  assigrned  to  inter- 
vener, and  that  they  had  been  in  form  made  pay- 
able to  plaintifl,  but  never  delivered  to  him,  for 
the  purpose  of  defrauding  the  creditors  of  such 
third  party,  is  estopped  by  his  pleading  from 
thereafter  attacking  plaintiff's  title  on  the 
ground  that  they  were  transferred  to  him  with 
the  intent  of  illegally  preferring  him  as  a  cred- 
itor of  such  third  party.— Reillyv.  Bader,  (Minn.) 
48  N.  W.  909. 

In  pais. 

9.  One  making  representations  to  a  commer- 
cial agency  that  he  is  the  sole  owner  of  a  certain 
business  concern  will  be  estopped  to  deny  such 
representation  as  to  plaintifl,  one  of  the  patrons  of 
the  agency,  to  whom  the  representation  was  com- 
municated by  the  agency,  and  who  in  good  faith 
acted  therein  in  extending  credit  to  the  concern. 
— Stevensv.  Ludlum,  (Minn.)  48  N.  W.  771. 

10.  The  purchaser  of  land  at  a  judicial  sale  is 
eatopped  to  dispute  the  validity  of  a  mortgage 
thereon  where  in  the  appraisal  of  the  land  bMore 
sale  the  mortgage  was  recognized  as  a  valid  lien, 
and  its  amount  dedacted  from  the  real  valne  of  the 
land.— Koch  v.  Losch,  (Neb.)  48  N.  W.  471. 

11,  In  H  suit  on  a  promissory  note,  it  appeared 
that  the  note,  together  with  another  note  due  to 
defendants,  and  secured  by  chattel  mortgage  on 
certain  cattle,  were  deposited  together  in  a  cer- 


tain bank,  with  the  agreement  between  the  par- 
ties that  when  the  cattle  were  marketed  the  note 
shouM  be  taken  up  with  the  prooeeds,  bat  that 
when  the  money  was  received  the  defendants 
went  to  bank,  and  procured  it  to  be  passed  to  their 
credit,  instead  of  paying  the  note  due  plaintifl 
with  it  Held,  plaintifl  is  not  estopped  by  such 
adjustment  from  maintaining  an  action  against 
them  on  the  note.— McHenry  v.  Huff,  (Iowa,)  48 
N.  W.  987.  .r  --.  V 

IS.  I>efendant,  as  the  president  of  a  manu- 
facturing corporation,  under  a  resolution  of  the 
board  of  directors,  made  an  assignment  of  the 
company's  property  for  the  benefit  of  creditors, 
and  filed  with  tbe  assignees  claims  to  a  large 
amount  in  behalf  of  himself  and  others.  There- 
after said  assignees  were  appointed  receivers  of 
the  property,  and  made  sales,  which  were  con- 
firmed by  the  court,  and  assented  to  by  defend- 
ant Eight  months  after  filing  his  claims,  de- 
fendant without  permission  of  the  court,  sued  to 
set  aside  the  assignment  on  the  ground  of  con- 
spiracy and  fraud.  Held,  that  defendant  was 
estopped  from  questioning  the  legality  of  the  as- 
signment and  the  appointment  of  the  receivers. — 
In  re  (Jeorge  T.  Smith  Middlings  Purifier  Co., 
(Mich.)  48  N.  W.  864. 

18.  Where  one  having  no  record  title  pays 
taxes  on  land  without  notice  to  the  owner,  the 
owner,  who  on  learning  of  the  payments  protests 
to  the  supervisor,  and  asserts  his  ownership,  is 
not  estopped  to  olaim  tiUe  to  the  land.— Butler  v. 
Grand  Rapids  JC  L  R.  Co.,  (Mich.)  48  N.  W   568. 

14.  One  who  knows  that  an  attorney  la  prose- 
cuting a  suit  in  his  behalf,  and  who,  when  Judg- 
ment is  obtained,  collects  money  under  it  and 
enters  satisfaction,  is  estopped  to  deny  the  attor- 
ney's employment  and  is  liable  lur  a  reasonable 
fee.— Lindner  v.  Hine,  (Ulch.)  48  N.  W.  43. 

15.  Defendant  gave  plaintiff  his  note  under  an 
agreement  by  which  plaintiff  was  to  secure  the 
sale  of  land  to  him  at  a  cheaper  price  than  de- 
fendant could  obtain  it  for.  Plaintiff  negotiated 
for  the  purchase,  and  gave  defendant  an  order  for 
the  deed,  which  defendant  used  after  he  liad  as- 
certained that  he  could  himself  have  bought  the 
land  at  the  same  price.  Held,  that  defendant^ 
by  using  the  order,  ratified  his  agreement,  and 
could  not  afterwards  set  up  want  of  considera- 
tion for  the  note. — Shephard  v.  Gibbs.  (Mich.) 
48  N.  W.  179.  -^  v.  / 

16.  One  who  attends  a  meeting  of  the  city 
coanuii  with  knowledge  of  the  fact  that  it  has 
audited  his  claim  against  the  city  at  a  designated 
sum,  and  who  makes  no  objection  or  protest 
against  tbe  passage  of  a  resolution  directing  the 
recorder  to  draw  an  order  in  his  favor  for  that 
sum  in  payment  of  the  claim,  and  who  accepts 
such  order,  and  draws  the  money  on  it,  is  es- 
topped from  suing  the  city  on  the  same  claim.— 
Davey  v.  City  of  Big  Rapids,  (Mich.)  48  N.  W. 
178. 

17.  K.  and  J.  agreed  to  build  a  house  for  de- 
fendant for  a  certain  amount  and  to  furnish  all 
the  material.  Plaintiffs  sold  them  material  on 
their  order,  and  charged  it  on  their  books  to  tbe 
house,  relying  for  security,  as  they  testified,  on 
the  lien  law.  Defendant,  when  the  bill  was  pre- 
sented, asked  them  to  wait  on  him  a  while,  but 
made  no  actual  promise  to  pay.  Held,  that  there 
was  not  such  promise  on  defendant's  part  to  pay 
as  would  estop  him  from  thereafter  denying  the 
validity  of  the  claim,  even  though  plaintiffs  re- 
frained from  proceeding  under  the  lien  law  after 
their  conversation  with  him.— Preston  v.  Zekind, 
(Mich.)  48  N.  W.  ISO. 

18.  A  party  to  an  action  is  bound  by  the  state- 
ment of  his  attorney  as  to  what  facta  he  intends 
to  prove  in  the  case.  — Tredway  v.  Antiadel, 
(Mich.)  48  S.  W.  956. 

19.  Defendants,  partners  in  the  lumber  busi- 
ness, having  a  contract  with  B.  to  get  out  logs 
for  them,  they  to  furnish  supplies  for  S.  's  teams, 
the  same  to  be  paid  for,  however,  by  8.  at  10  per 
cent  advance,  ordered  plaintiff  to  ship  feed  to 
8.,  and  send  them  the  bill  and  a  duplicate  to  S. 
Thereafter  plaintiff  made  another  shipment  of 
feed  to  B.,  on  an  order  from  the  latter  with  direo- 
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tlona  to  send  the  bill  to  defendants,  and  a  dapll- 
oate  to  Urn.  Hekl,  that  the  fact  that  after  plain- 
tiff sent  the  originBl  order  to  defendants  at  their 
request  he  received  no  reply  for  over  a  month 
and  a  half,  and  that  during  this  time  the  feed 
was  being  fed  to  defendants'  teams,  jostifled  an 
instruction  that  If  the  ]ury  found  that  defendants 
delayed  the  denial  of  plaintiff's  account  an  unrea- 
sonable time,  to  the  prejudice  of  plaintiff,  they 
would  be  estopped  from  afterwards  denyine  such 
account.— Dousmaa  t.  Peters,  (Mich.)  48  a.  W. 
W7. 

EVIDENOE. 

In  actions  by  and  against  corporations,  see  Cor- 
porations, 8. 

for  Ubel,  see  Ltbel  and  Slander,ia-SO. 

on  contracts,  see  Contracts,  28,  29. 

on  notes,  see  Negotiable  Instruments,  26, 

26. 

on  policies,  see  Insurance,  14-21. 

criminal  cases,  see  Abortion,  2-4;  ^rson,  8,  8; 
AssauM  ana  Battery,  10, 11;  Blanmy;  Crim- 
inal Law,  16, 17;  Homicide,  1,  2  ■.Intoxicat- 
ing lAquors,  18;  Larceny,  1-4;  Rape,  1,  i; 
Seduction,  8-6. 
foreclosure,  see  Mortgages,  24. 
particular  actions,  see  Account  Stated,  1-8; 
Assault  and  Battery,  1,  2;  Breach  of  Afar- 
rirt(/e  Promise,  1,2;  Conspiracy;  Deceit,  4-6; 
£jecf7Jiejit,  6-11;  Malicious  Prosecution,  4; 
Quteting  TttU,  4;   Replevin,  2-4;   Specific 
Performance,  15;  Tresh)iss,6,  7. 
Newly-discovered,  see  New  Trial,  ft-tS. 
Objections  to,  see  Trtai,  10- 16. 
Of  boundaries,  see  Boundaries,  8. 
negligence,  see  Negligence,  6. 
partnership,  see  Partnership,  9. 
payment,  see  Payment,  8, 4. 
Reception  of,  see  Trial,  5-9. 
Rulings  on,  see  Appeal,  58-60. 
Weight  and  sufficiency  of,  see  Appeal,  G2-ffr. 

Jndioial  notice. 

1.  The  court  will  taRe  judicial  notice  that  it 
Is  the  custom  of  railways  to  transfer  from  one  to 
another  loaded  cars  for  continuous  transporta- 
tion over  different  lines.— Burlington,  C.  R.  &  N. 
Ry.  Co.  ▼.  Dey,  (Iowa,)  48  K.  WT  98. 

S.  The  charter  of  the  cltv  of  Uloneapolis,  whtoh 
shows  on  its  face  what  lands  are  included  within 
the  city,  is  made  a  public  act,  and  the  courts  are 
bound  to  take  notice  of  its  provisions  without 
proof,  and  without  notice  of  the  act  in  the  plead- 
ings.—Burfennlng  V.  Chicago,  St.  P.,  iL&O.  Ry. 
Co.,  (Minn.)  48  N.  W.  444. 

Fresrtmptioiui. 

8.  The  fact  that  a  verdict  had  previously 
been  rendered  In  favor  of  the  plaintiff  does  not 
raise  any  presumption  against  the  defendant 
which  can  be  considered  by  the  Jury  or  court  on 
a  second  trial.— Earl  v.  Reid,  (Neb.)  48  N.  W. 
894. 

Best  and  secondary. 

4.  Testimony  of  a  grantee  that  she  never  had 
any  of  the  deeds  in  her  chain  of  title  in  her  pos- 
session or  control,  save  that  from  her  immediate 
grantor,  which  was  lost,  is  sufficient  to  admit  the 
records  of  such  deeds  luevidence.— Rea  v.  JaSray 
&  Co.,  (Iowa,)  48  N.  W.  78. 

5.  Where  a  copy  of  the  record  of  a  deed  is 
offered  by  one  not  entitled  to  the  possession  of 
the  original  the  copy  is  admissible  without  pre- 
liminary proof . —Kenosha  Stove  Co.  v.  Shedd, 
(Iowa,)  48  N.  W.  933;  Bridge  v.  Same,  Id. ;  Bur- 
dett  v.  Same,  Id. 

Hearsay — Relationship. 

6.  Relationship  to  a  family  of  a  particular  per- 
son may  be  proved  by  one  acquainted  with  itj  and 
who  knows  that  the  person  was  recognized  b^  it 
as  a  relative. — Backdahl  v.  Orand  Lodge  Ancient 
Order  of  United  Workmen,  (Minn.)  48  N.  W.  464. 

Deolaratioiis  and  admissions. 

7.  In  an  action  by  creditors  to  set  aside  an 
alleged  fraudulent  conveyance  by  a  husband  to  his 


wife,  tba  admissions  of  the  husband  aletie  to 
third  persons  that  the  oonveyanoe  was  VY>Iiuitary 
cannot  affect  the  rights  of  the  wife,  his  grantee. 
— Blanchard  v.  Moors,  (Mioh.)  43  N.  W.  548. 

8.  Testimony  of  one  member  of  a  firm  that  he 
paid  a  member  of  another  firm  his  share  of  an 
account  due  1r<un  the  former  firm  to  the  latter 
firm  is  not  admissible  to  bind  the  latter  as  to  the 
amount,  or  to  show  a  dissolatimi  of  the  partner- 
ship, where  it  is  not  shown  that  either  party 
acted  for  bis  firm.— Welch  r.  Palmer,  (Mich.)  tt 
N.  W.  653. 

9.  In  an  action  for  damages  for  Injuries  sus- 
tained through  the  negligence  of  defendant,  evi- 
dence that  defendant  made  an  offer  of  compro- 
mise is  incompetent,  and  it  is  error  to  instruct 
the  jury  that  they  may  consider  It— Mbntgomerv 
T.  Allen,  (Mioh.)  48  t(.  W.  158. 

10.  Wliere,  in  replevin  for  a  colt  levied  on  un- 
der a  judgment  against  another  than  plaintiff, 
plaintiff  testifies  that  she  bought  and  owned  Its 
mother,  it  is  inadmissible  to  give  evidence  of 
oonversatlons  at  whioh  plaintiff  is  not  shown  to 
have  been  present,  between  the  seller  of  the 
mother  of  the  colt  and  others,  tending  to  show 
that  plaintiff  did  not  purchase  the  mother  of  the 
colt,  out  that  she  was  purchased  by  the  judgment 
debtor.— Herritt  ▼.  Stebbins,  (lUoh.)  48  n.  W. 
1084. 

Against  Interest. 

11.  The  admissions  of  a  party  against  his  own 
interest  maybe  shown  wiUiout  any  foundation 
being  laid,  and  the  faot  that  the  testimony  of  the 
party  taken  In  the  justice's  court  is  read  in  evi- 
dence on  the  trial  in  the  circuit  ooort  on  appeal 
under  a  stipulation  does  not  take  the  case  out  of 
the  rule.— Hunter  v.  Oibbs,  (Wis.)  48  N.  W.  257. 

Pedigree. 

12.  Declarations  of  a  person,  sinoe  deceased,  he 
having  been  a  relative  of  the  family  with  respect 
to  which  they  were  made,  are  admissible  upon 
matters  of  pedigree.  Including  descent  and  rela- 
tionship, births,  marriages,  and  deaths,  and  the 
times  when  those  events  happened. — Dawson  t. 
Mayall,  (Minn.)  48  N.  W.  19l 

Opinion  evidence. 

18.  Testimony  of  plaintiff  as  to  the  value  of 
the  ozen  injured  on  a  railroad  is  admissible 
where  he  t^tifles  that  he  has  bought  and  sold 
cattle  for  20  years.— Plunkett  v.  Minneapolis,  U. 
S.  M.  &  A.  Ry.  Co.,  (Wis.)  48  N.  W.  619. 

14.  In  an  action  to  recover  the  value  of  certain 
stock,  a  witness  testified  that  be  had  been  in  the 
stock  business  exclusively  for  the  last  five  years, 
and  was  acquainted  with  the  value  of  stock  at 
the  time  in  question,  but  bad  never  seen  the 
stock  in  controversy.  Held,  that  die  exclusion 
of  witness'  answer  to  a  hypothetical  question 
as  to  the  value  of  stock.  If  error  at  all,  was 
harmless  to  plaintiff,  he  having  Introduced  the 
evidence  of  others  having  personal  knowledge  of 
the  stock  in  question,  and  their  value,  upon 
which  the  jury  could  base  their  verdict  without 
resorting  to  expert  testimony. — Lincoln  Nat, 
Bank  v.  Davis,  (Neb.)  48  N.  W.  892. 

15.  Plaintiff,  a  pattern  maker,  sued  to  recover 
for  services  In  making  a  machine  for  burning 
crude  oil,  alleging  that  he  spent  about  l,TUiJ 
hours  In  getting  up,  designing,  and  drawing  the 
device,  and  making  the  different  changes  to  per- 
fect it  as  a  complete  burner.  Held,  that  it  was 
not  a  subject  Involving  professional  skill,  so  as 
to  render  the  opinions  of  experts  admissible  as 
to  wlietner  1,7U0  hours  could  be  profitably  spent 
in  that  manner.— Trapp  v.  DrueolBer,(Wis.)  4tt  N. 
W.  664. 

16.  The  preliminary  examination  of  a  proposed 
"expert"  witness  by  the  opposite  party  before 
permitting  him  to  give  his  o^nlon  lis  not  a  mat- 
ter of  right,  and  may  be  permitted  or  denied  by 
the  court  in  its  discretion. —Finch  v.  Chicagu,  IL 
&  St  P.  Ry.  Co.,  (Minn.)  48  N.  W.  915. 

17.  The  opinion  of  praotlcal  farmers  is  admis- 
sible as  expert  testimony  on  the  question  to  what 
extent  leaving  a  farm  onfenaed  will  affect  its 
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rental  ▼aine.— Flneb  ▼.  Chloago,  M.  &  8t  P.  Ry.  I 
Co.,  (Minn.)  48  K.  W.  915. 

18.  A  mlnistMr,  resident  in  another  state,  and 
authorized  by  law  to  perform  the  marriase  cere- 
mony, Is  competent  to  testify  as  to  the  Dook  in 
which  the  statutes  of  that  state  are  published, 
and  that  such  book  is  used  in  the  courts  of  that 
state  as  evidence  of  such  statutes. — ^People  ▼.  Ho- 
Quaid,  (Mich.)  48  N.  W^.  161. 

19.  In  case  of  the  omission  to  lay  a  proper  foun- 
dation  for  expert  or  opinion  eridence,  upon  the  ex- 
amination in  chief,  if  It  be  supplied  by  evidence 
drawn  out  on  cross-examination,  the  error  in  ad- 
mitting it  is  cured.— Crich  ▼.  Williamsburg  City 
Fire  Ins.  Co.,  (Minn.)  48  N.  W.  198. 

Doouments. 

20. 1'he  evidence  showed  that  theooatrsot  sued 
on  was  signed  by  defendant's  husband;  that  she 
afterwards  received  the  benefits  thereof,  and  then 
promised  to  fulfill  its  provisions.  Held  that, 
uioiwh  the  receipt  given  by  defendant  on  re- 
ceiTing  the  benefit  of  the  contract  recited  that 
she  would  deliver  certain  notes  described  in  the 
contract  "as  soon  as  the  same  can  be  obtained, " 
it  was  admissible  as  evidence  of  ratification  of 
the  former  contract  in  which  she  had  agreed  to 
deliver  the  notes  on  receiving  the  l)eneflt  of  the 
contract— Warder,  Bushnell  Sc  Olessner  Co.  v. 
Jack,  (Iowa,)  48  N.  W.  729. 

21.  Medical  woria  are  Incompetent  evidence 
to  sustain  medical  experts  in  their  testimony,  in 
which  they  have  not  alluded  to  the  books  in 
question.— i'ox  v.  Peninsular  White  Lead  &  Color 
Works,  (Mich.)  48  N.  W.  208. 

22.  It  was  not  error  to  admit  the  Carlisle 
tables,  contained  in  the  Encyclopedia  Britannica, 
in  evidence  without  preliminary  proofs  under 
Code  Iowa,  S3653,  providing  that  historical  works, 
books  of  science  or  art,  and  published  maps  or 
charts,  when  made  by  persons  indifferent  be- 
tween the  parties,  are  presumptive  evidence  of 
facts  of  general  notoriety  or  interest.— Haden  t. 
Sioux  City  &  P.  R,  Co.,  (Iowa,)  48  N.  W.  788. 

28.  On  a  petition  to  enforce  a  lien  on  logs  in 
favor  of  plaintiffs  for  their  labor  in  driving  them, 
the  checks,  account-books,  and  time-book  of  the 
contractors  for  whom  plaintiffs  worked,  and  who 
are  strangers  in  respect  to  the  lien,  are  incom- 
petent. — Minton  v.  Underwood  Lumber  Co. ,  (Wis. ) 
48  N.  W.  857. 

24.  Where  a  claim  sued  on  purportea  to  have 
been  assigned  to  plaintiff  by  a  firm,  but  it  was 
claimed  that  the  person  who  afBxed  the  firm  sig- 
nature thereto  had  no  authority  to  do  so,  the  assign- 
ment was  admissible  in  evidence  when  one  who 
had  done  business  with  the  firm  testified  that  the 
signature  was  the  same  as  that  by  which  the  firm 
did  business  with  the  world.— Murray  v.  Walker, 
(Iowa,)  48  N.  W.  1075. 

25.  Father  and  son  testified  that  a  conveyance 
of  his  farm  by  the  former  to  the  latter  was-  made 
pursuant  to  an  agreement  between  them,  many 
years  before,  that,  if  the  son  should  remain  at 
home  and  work  for  the  father,  he  should  have  the 
farm.  The  father  remained  the  head  of  the  fam- 
ily, and  managed  the  farm,  and  received  the  pro- 
ceeds thereof.  In  a  suit  for  divorce  by  the  son's 
wife,  both  father  and  son  made  affidavit  that  the 
son  had  no  property,  field,  that  the  affidavits  in 
the  divorce  suit,  being  admissible  as  declarations, 
are  sufficiently  identified  where  It  appears  that  the 
names  of  the  affiants  are  the  same  as  those  of  the 
father  and  son,  and  no  attempt  is  mode,  to  dis- 
pute their  i&entity. — Mores  v.  Beebe,  (Iowa,)  48 
N.  W.  726. 

26.  Where  the  evidence  shows  that  the  con- 
tract sued  on  was  signed  bydefendant'shusband; 
that  she  afterwards  received  the  benefits  thereof, 
and  then  promis&i  to  fulfill  its  provisions, — it  is 
admissible  against  her  on  account  of  her  ratifi- 
cation thereof.- Warder.  Bushnell  Sc  Qlessner 
Co.  v.. Jack,  (Iowa,)  48  N.  W.  729. 

27.  An  order  for  the  production  of  certain  doc- 
uments for  plaintiff's  use  at  the  trial  (Gton.  St 
Minn.  1878,  c.  73,  ji  88)  was  properly  vacated 
when  such  documents  were  found  to  contain 
hearsay  evidence  only,  and  that  they  could  not 


be  used  in  evidence  on  the  trial  by  either  party. 
—Powell  ▼.  Northern  Pao.  R.  Co.,  (Minn.)  48  N. 
W.  907. 

88.  PlaintlfliB  agreed  to  cut  and  deliver  lumber 
for  defendants  at  a  certain  doclc,  the  settlement 
therefor  to  be  made  on  the  lumber  tally  on  the 
lumber  as  shipped,  field,  that  the  books  of  the 
pnrohasers,  showing,  as  claimed,  the  amount  of 
lumber  received  by  them,  are  not  conclusive  on 
the  sellers.— Welch  v.  Palmer,  (Mich.)  48  N.  W. 
fi62. 

29.  PlaintUb  agreed  to  oat  and  deliver  lumber 
for  defendanta  at  a  certain  dock,  the  settlement 
therefor  to  be  made  on  the  lumber  tally  on  the 
lumber  as  shipped,  field,  that  a  witness  who 
kept  tally  of  the  logs  delivered  on  a  scale-buard, 
and,  on  the  board's  becoming  full,  transferred 
to  a  book  kept  for  the  purpose,  sometimes  the 
number  of  feet  in  each  log,  and  sometimes  the 
number  of  logs  and  total  number  of  feet,  is  -  com- 
petent to  testify  as  to  the  amount  of  lumber  de- 
livered, and  the  books  themselves  are  admissible. 
—Welch  V.  Palmer,  (Mich.)  48  N.  W.  552. 

SO.  Where  the  original  record  of  a  patent  has 
been  destroyed  by  fire,  and  the  legislature  makes 
an  abstract  of  it  a  public  record,  and  of  the  same 
effect  as  the  original,  one  claiming  through  the 
patent  makes  out  a  prima /aci«  case  of  its  con- 
tents by  the  introduction  of  such  record  and  of  a 
tract-book,  kept  in  tlie  office  of  the  register  of 
deeds,  showing  the  same  description.— Butler  v. 
Grand  Rapids  &  L  R.  Co..  (MlcL)  48  N.  W.  569. 

81.  Where  a  minister,  resident  In  another 
state  and  authorized  bv  law  to  perform  the  mar- 
riage ceremony,  testifies  that  a  book  containing 
the  statutes  of  that  state  is  the  only  compilation 
of  the  statutes,  and  that  he  had  seen  it  used  in 
the  courts  of  that  state,  as  containing  the  stat- 
ntes,  for  20  years,  such  book  is  admissible  as  ev- 
idence of  the  statutes  of  that  state  under  How, 
St  Mich,  i  7508,  which  provides  that  the  statute 
law  of  another  state  may  be  proved  by  printed 
copies  of  the  statutes  thereof,  if  purporting  to  be 
puolished  under  governmental  authority,  or  If 
commonly  admitted  In  all  courts  of  that  state  aa 

S"tnui  facte  evidence  of  such  laws. — People  v. 
cQuald,  (Mich.)  48  N.  W.  161. 

82.  The  market  value  of  wheat  on  a  given  data 
cannot  be  proved  by  a  witness  whose  information 
Is  derived  from  an  Inspection  of  a  day-lx>ok  kept 
In  a  mill,  it  not  appearing  by  whom  the  cd tries 
were  made,  or  that  the  party  makingthem  had  any 
knowledge  of  the  market  value.— Keith  r.  Hag- 
gart,  (H.  D.)  48  N.  W.  488. 

Parol  evidence. 

88.  By  a  written  contract  the  plaintiff  made  the 
defeodants  its  agents  for  the  sale  of  harvesters 
and  binding  twine.  The  contract  specified  the 
price  at  which  the  twine  should  be  supplied,  and 
the  commission  allowed  for  selling  it  There  was 
a  provision  that  the  agents  might  "purchase" 
twine  from  plaintiff  at  a  discount  of  20  per  cent 
Plaintiff  was  to  supply  all  twine  ordered,  and  the 
agents  were  to  handle  no  twine  obtained  from  any 
one  else.  Held,  that  parol  evidence  was  not  com- 
petent to  prove  an  oral  warranty  of  the  quality  of 
the  twine  made  when  the  contract  was  signed. — 
McCormick  Harvesting-Machine  Co.  v.  Thompson, 
(Minn.)  48  N.  W.  415. 

84.  In  an  action  on  a  covenant  of  warranty  con- 
tained in  a  deed,  defendant  cannot  vary  the  terms 
of  his  written  contract  by  showing  by  parol  that 
the  deed  was  not  made  to  plaintiff,  but  to  a  third 
person,  and  that  plaintiff's  name  was  inserted  as 
grantee  simply  as  security  t©  him  for  money  ad- 
vanced to  the  third  person  with  which  to  make 
the  purchase.— Bvans  v.  Duncan,  (Iowa,)  48  N. 

w.  m. 

85.  Where  land  of  an  estate  has  been  conveyed 
by  the  heirs  to  the  administrator,  parol  evidence 
is  admissible  to  show  that  it  was  conveyed  to 
him  In  trust  to  sell  and  divide  the  proceeds 
among  the  heirs.— Bitely  v.  Bltely,  (Mloh.)  48  N. 
W.  540. 

86.  Defendant  ordered  a  cash  register  by  let- 
ter, which  gavea  full  description  of  themacnlne; 
stipulated  that  payment  should  b«  by  monthly 
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instaUmeats;  specified  that  all  neoessar;  repairs 
within  two  yean  ahonld  be  made  by  plaintifl; 
aKreed  that  ue  title  should  not  pass  till  all  the 
payments  wbt«  made;  and  ended  with  the  words, 
''This  contract oovers  aH  agreements  between  the 
parties  hereto. "  Held,  that  the  terms  were  so 
complete  as  properly  to  ezclade  evidence  of  a 
oontemporaneons  oral  agreement  that  defendant 
was  to  nave  the  machine  five  days  on  trial. — Na- 
tional Cash  Register  Co.  v.  Bliunenthai,  (Hloh.) 
48  N.  W.  688. 

87.  A  contract  for  an  exchange  of  Ian  Is  be- 
tween the  plalntlil  and  R.  provided:  "Auy  fail- 
ure to  fulfill  this  contract  shall,  by  party  so  do- 
ing, forfeit  to  M.  &  Sons  (our  agents)  the  sum  of 
•200.  x  R.  made  default,  and  paid  the  CMO  to  the 
agents.  Held,  that  by  the  terms  of  the  writing 
the  agents  were  entitled  to  the  money,  and  it  was 
not  competent  for  the  plaintiff  to  show  by  parol 
that  the  money  forfeited  by  either  party  was  to 
go  to  the  other,  and  that  the  plaintiff  signed  the 
writing  on  the  representation  of  the  agents  that 
it  contained  all  the  agreement,  there  being  no 
offer  to  show  tliat  the  representation  was  fraudu- 
lently made.— Betzler  v.  llorrell,  (Iowa,)  48  K. 
W.  938. 

88.  Where  there  appear  of  record  an  order  to 
•how  cause  why  the'  land  of  an  intestate  should  not 
be  sold  to  pay  bis  debts,  an  order  of  confirmation 
Of  the  sale,  and  a  deed  in  pursuance  thereof,  but 
there  is  no  record  of  the  license  to  the  administra- 
tor to  sell,  the  existence  of  such  license  at  the  date 
of  the  sale  may  be  shown  by  paroL— Keller  y. 
Amos,  (Neb.)  48  N.  W.  SO. 

Evidenoe  at  former  triaL 

89.  Where  a  witness  dies  pending  an  appeal 
from  a  justice  to  the  circuit  court,  the  justice's 
notes  of  his  testimony  are  inadmissible  where 
the  Justice  testifies  that  he  thinks  they  contain 
all  the  facts  stated  by  the  witness,  but  probably 
not  all  of  his  words.— Elberfeldtv.  'Traite,<Wi8.) 
48  N.  W.  535. 

40.  A  witness  in  a  former  trial  having  died, 
bis  testimony,  as  previously  given,  maybe  proved 
In  a  subsequent  trial  of  the  same  action,  by  a  case 
settled,  allowed,  and  oerlifled  as  prescribed  by 
statute  of  Minnesota  as  containing  all  the  evi- 
dence produced  at  such  former  mal. — Slinger- 
land  V.  Slingerland,  (Minn.)  48  H.  W.  606. 

Competency. 

41.  In  an  action  for  assault  and  battery,  the 
failure  of  plaintiff  to  produce  the  physicians  who 
attended  her  as  witnesses  is  a  legitimate  fact  for 
the  jury  to  consider. — Ckx>ley  t.  Foltz,  (Uich.)  48 
N.  W.  176. 

42.  In  an  action  for  the  price  of  logs,  it  ap- 
peared that  M.  &  R.  scaled  the  logs;  that  H.  took 
uie  measurements  at  one  end,  and  called  them 
out  to  R.,  together  with  any  defects  apparent  to 
him,  and  that  R.,  relying  upon  the  correctness  of 
his  statements,  took  the  measurements  at  the 
other  end.  H.  did  not  testify  at  the  trial.  Held, 
that  R.  's  testimony  as  to  the  scaling  was  inuom- 
petent,  for  his  measurements  depended  solely  on 
the  accuracy  of  H.'s,  as  to  which  there  was  no 
evidence.— oovereign  v.  Mosher, (Uich.)  48  N.  W. 
Ul. 

48.  Where  the  evidence  is  conflicting  as  to 
the  ooodition  of  a  blower  in  a  mill  at  the  time  of 
an  accident  alleged  to  have  happened  in  its  use, 
evidence  as  to  its  condition  a  week  afterwards  Is 
not  admissible  in  corroboration.— Kinney  v.  Fol- 
kerts,  (Mich.)  48  N.  W.  288. 

Evidence  in  rebuttal. 

44.  Where,  in  an  action  for  enticing  away 
plaintiff's  wife,  defendant's  counsel  asks  plain- 
tiff if  he  did  not  meet  his  wife  at  one  time  when 
he  had  another  woman  In  the  buggy  with  him, 
plaintiff  can  explain  the  circumstances  of  his  rid- 
ing with  the  other  woman.— Bdgell  v,  Francis. 
Olich.)  48  N.  W.  1095. 

45.  Evidence  in  rebuttal  of  incompetent  evi- 
dence allowed  to  remain  before  the  jury  on  the 
insistence  of  the  party  producing  it  is  competent. 
—Ingram  t.  Wacfcemagel,  (Iowa,)  48  N.  W.  998. 


EXOEPnONB,  BTTiTi  OF. 

See,  also.  Appeal;  Certiorari;  New  Trial. 

Time  of  settlement. 

1.  Where,  after  time  granted  for  settling  a  bill 
has  expired,  the  district  court,  without  making  an 
order  extending  time,  and  against  objection,  set- 
tles and  allows  the  bill,  such  order  of  settlement 
operates  to  extend  the  time  until  the  date  of  tbe 
actual  settlement,  and  is  within  the  power  of  tbe 
district  court,  under  Comp.  Laws  N.  D.  fS  4839, 
609B.-J^ohnson  ▼.  Northern  Fac.  B.  Ca,  (N.  D.)  48 
N.  W.  a«7. 

2.  Where  the  district  court,  by  ex  parte  orders, 
which  were  duly  served  on  respondent's  ooonael, 
enlarged  the  time  for  settling  a  bill  of  exoeptiona, 
no  reason  being  brought  upon  the  record  for  grant- 
ing such  orders,  ana  counsel  for  respondent  ap- 
pearing and  objecting  to  the  settlement,  such  or- 
ders were  such  as  the  court  had  authority  to  make 
ex  parte,  and  were  therefore  prima  fneie  valid. — 
Johnson  v.  Northern  Pac  B.  Co.,  (N.  D.)  48  N.  W. 
827. 

Excessive  Damaeee. 

See  Damagea,  12, 18. 

EXECUTION. 

See,  also,  Attadhment;  OamUhmeiVU 

Property  subject  to  levy. 

1.  Where  land  has  been  conveyed  in  trust  to 

Say  certain  charges  upon  it,  and  certain  specified 
ebts  of  the  grantor,  the  residuary  interest  or  ef> 
tate  of  the  grantor  is  subject  to  the  lien  of  an  at- 
tachment or  judgment,  and  to  sale  on  execution; 
for  equitable,  as  well  as  legal,  estates  In  land  are 
subject  to  sale  on  execution  in  Minnesota.— Atwc- 
ter  V.  Manchester  Sav.  Bank,  (Minn.)  48  N.  W.  IST; 
Reed  V.  Same,  Id. 

9.  Whereadebtor  purchases  land  jointly  with 
bis  wife,  his  undivided  half  may  be  subjected  to 
tbe  payment  of  a  judgment  obtained  against  him, 
as  it  will  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  he  paid  half  of  the  price. 
— Newlove  v.  Callaghan,  (Mich.)  48  N.  W.  10S6l 

Levy  and  lien. 

8.  E.  mortgaged  a  tract  of  land  to  secure  a 
debt,  which,  together  with  the  mortgage,  was  as- 
signed to  plaintiff.  Thereafter  the  mortgagor's 
administrator  sold  the  land  under  an  order  of 
court,  subject  to  tbe  mortgage,  to  T..  reserving  all 
improvements,  consisting  of  windmill,  pumps,  etc., 
wtuch  he  afterwards  sold  to  plaintiff.  Defnidant 
recovered  a  judgment  against  Y.,  and  levied  eze- 
oution  on  and  bought  in  said  land.  Held,  in  an  ac- 
tion by  plaintiff  to  foreclose  his  mortgage,  tliat  de- 
fendant acquired  no  title  to  or  lien  on  tbe  Improve- 
ments which  had  been  sold  to  plaintiff,  and  by  him 
removed  from  the  premises,  prior  to  the  sale  under 
defendant's  execution.— Dewey  y.  Walton,  OXeb.) 
48  N.  W.  960. 

Sale. 

4,  Inndequaoy  of  prioe  of  property  bought  at 
sheriff's  sale  is  not  snob  an  irregularity  as  will 
warrant  setting  aside  such  sale,  unless  aocom- 
panied  by  other  facts  showing,  or  tending  to 
show,  that  such  inadequate  price  was  brought 
about  by  other  acts  or  irregularities  that  were 
unlawful,  or  that  it  resulted  from  mistake,  acci- 
dent, surprise,  mtsoonduot,  or  fraud. — First  Nat. 
Bank  y.  Black  Hills  Fair  Aaa>n,  (S.  D.)  48  N.  W. 
858. 

5.  The  proviston  of  Code  Dak.  In  respect  to 
aei.ee  under  exeoution  that  "when  the  sale  is  of 
real  property,  consisting  of  several  known  lots 
or  parcels,  they  must  bo  aold  separately, "  will 
not  prevent  a  sale  of  the  lots  in  gross  after  they 
have  b<ien  offered  for  sale  separately,  and  it  iiaa 
been  ascertained  that  they  cannot  be  sold  in  that 
way.— First  Nat.  Bank  y.  Blaok  Hills  Fair  Ass'a, 
(&  D.)  48  N.  W.  8E8. 
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Betam  of  writ. 

&  A  return  of  the  iherlfl  on  aa  ezecatlon 
stated  that,  "after  dlllgrent  search  and  Inquiry  as 
required  by  latr,  I  ooald  find  no  personal  prop- 
erty of  the  defendant  whereby  this  execution 
could  be  satisfied  in  whole  or  in  part,  and  I  there- 
fore made  an  indorsement  on  said  execntion  to 
that  effeo^  to- wit, '  No  personal  property  found.  "* 
Held,  tliat  the  return  was  sufficient  within  the 
mwaiilng  of  Cknnp.  Laws  Dak.  i  5119,  which  pro- 
Tldea  tbuit,  "if  no  personal  property  be  found,  an 
indorsement  to  that  effect  must  be  made  on  the 
writ,  before  levy  Is  made  on  real  property. " — 
First  Nat  Bank  7.  Black  Hilia  Fair  Aas'n,  (a 
D.)  48  N.  W.  852. 

Bedemptioii. 

7.  The  owner  of  land  oonveyed  an  undivided 
half  of  his  land  to  N.  The  land  was  then  sold  un- 
der the  lien  of  a  prior  judgment  against  such  own- 
er, and.  shortly  before  the  time  of  redemption  ex- 
pired, lie  sold  the  remaining  half  to  A.  A.  then 
purchased  the  sheriff's  certificate  of  sale  from  the 
purchaser  of  the  land  at  the  execution  sale,  and 
shortly  afterwards  received  a  sheriff's  deed  for  the 
whole  land.  Held,  that  this  is  not  to  be  deemed  a 
redemption,  and  as  such  inuring  to  the  benefit  of 
A.'s  oo-tenant,  N.,  in  the  absence  of  any  showing 
•s  to  whether  the  time  for  redemption  had  ex- 
pired.—Banning  ▼.  Babin,  (Minn.)  48  N.  W.  8. 

EXBCUTOBS  AND  ADMINIS- 
TRATOBS. 

Bee,  also,  Detemt  and  DittrtbiMon;  Wills. 

Assets. 

1.  Land  patented  to  heir*  of  a  deceased  person 
nnder  Rev.  St  U.  8.  {  83S9,  is  no  part  of  the  estote 
of  such  deceased  person,  and  is  not  subject  to  ad- 
miniitration  as  sucli.— Dawson  v.  Hayall.  (Minn.) 
48  H.  W.  19L 

3.  An  administrator  who  holds  a  note  and 
mortgage  assigned  to  him  as  collateral  security 
by  intestate  in  his  life-time  waives  his  riguts  as 
pledgee  by  treating  the  note  and  mortgage  as  as- 
sets of  the  estate  and  proceeding  to  foreclose  the 
mortgage  in  his  oapaoitv  as  administrator. — Lewis 
▼.  Welch,  (Minn.}  48  N.  W.  e08. 

Limitation. 

8.  An  intestate's  widow  and  son  were  appoint- 
ed administrators  in  1857.  The  Intestate  had  oc- 
cupied certain  land  under  a  contract  of  purchase, 
which  was  not  inventoried  or  treated  as  a  part  of 
the  estate.  In  18S9,  the  son,  as  administrator, 
assented  to  a  cancellation  of  the  contract,  and  the 
land  was  conveyed  to  the  widow,  who  paid  for  it. 
She  conveyed  part  of  the  land  to  the  son,  and  they 
have  been  in  exclusive  possession  since  18S9.  In 
1887,  other  heirs  filed  a  petition  to  have  the  land 
included  in  the  inventory,  and  distributed  as  a  part 
of  the  estate.  Held  that,  in  analogy  to  the  statute 
of  limitations,  the  probate  court  was  Justified  in 
refusing  to  grant  the  petition.— Davis  v.  Towns- 
end,  (IGnn.)  48  N.  W.  4M. 

Powers  and  duties. 

4.  A  testator  authorized  his  executors  to  oartj 
on  bis  copartnership  business,  "giving  full  and 
complete  authority  to  my  said  executors  to  Join 
with  my  copartner  in  the  execution  of  any  and 
all  contracts,  deeds,  mortgages  •  •  •  that 
may  become  necessary  for  the  proper  conduct  of 
said  business:  for  the  sale  or  mortgaging  of  the 
firm's  pine  lands  and  stumpage;  for  the  purpose 
of  borrowing  money fwsaia  business,  and  renew- 
ing and  continuing  any  firm  indebtedness. "  Held, 
that  the  power  to  mortgage  was  not  confined  to 
pine  land  and  stumpage,  and  that  the  executors 
oonld  Join  the  surviving  partner  in  a  mortgage 

given  to  correct  a  mistake  in  a  mortgage  given 
y  the  partners  in  which  the  land  conveyed  was 
misdescribed.— Brown  v.  MoiriU,  (Minn.)  48  N. 
W.  888. 

5.  The  membersof  a  firm  owned  an  undivided 
two-thirds  interest  in  a  block  of  land  which  they 
occupied  in  their  bosinesa,  paying  rent  to  the 


owner  of  the  other  third.  The  two-thirds  inter- 
est was  entered  on  the  boolrs  of  the  firm  among 
the  firm  assets,  and  brought  into  the  stock  account 
of  the  partners.  The  taxes  were  paid  by  tiie 
firm,  and  the  land  was  repeatedly  mortgaged  for 
its  use.  Held,  that  it  was  part  of  the  assets  of 
the  firm,  and  came  within  a  clause  in  a  will  of 
one  of  the  partners.  In  which  he  authorized  his 
executors  to  Join  the  surviving  partner  in  execut- 
ing mortgages  on  the  firm  lands.— Brown  y,  Mor- 
riU,  (Minn.)  48  N.  W.  828. 

Allowance  of  demands. 

0.  After  an  allowance  by  the  probate  court  of 
a  claim  against  an  estate,  thevaliaityof  the  claim 
is  not  to  be  questioned  collaterally.— 'I^wis  v. 
Welch,  (Minn.)  48  N.  W.  608. 

7.  Witere  a  claim  against  the  estate  of  a  de- 
cedent, duly  verified,  and  indorsed,  witii  the  ap- 
proval of  the  administrator,  "with  the  approba- 
tion of  the  oourt, "  August  13,  1380,  was  filed  Au- 
gust 81,  1886,  bat  there  is  nothing  to  show  that  It 
was  allowed  by  the  olerli,  under  Code  Iowa,  { 
2406,  an  entry  of  such  allowance  nunc  pro  tunc, 
made  in  November,  1888,  is  proper,  and  within 
the  rule  that  such  entries  must  be  limited  to  the 
supplying  of  omissions  through  oversight  or  neg- 
lect—In  re  Beavey's Estate,  (Iowa,)  48  N.  W.  fHi. 

8.  Judgments  against  an  administrator  on 
debts  contracted  by  the  intestate  cannot  be  pur- 
chased by  a  debtor  of  the  estate,  and  alleged  as 
oounter-claimsto  Judgments  or  demands  due  from 
him  to  the  estate.— Wikel  v.  Garrison,  (Iowa.)  4& 
N.  W.  808. 

9.  Deceased  visited  his  married  daoghter,  and 
lived  as  one  of  the  family  for  over  a  year.  Be- 
fore and  during  his  visit  he  let  his  daughter  and 
her  husband  have  money,  which  was  never  paid 
back.  He  furnished  a  great  deal  of  the  provis- 
ions for  the  family.  Nothing  was  said  during 
or  after  his  visit  about  paying  for  his  board,  and 
the  daughter  and  her  husband  testified  that  they 
did  not  intend  to  put  in  a  claim  until  a  note 
signed  with  the  daughter's  name  was  found 
among  deceased's  papers.  The  note  bore  date 
nine  months  after  deceased  first  came  to  his 
daughter's  liouse,  and  provided  that  a  certain 
sum  therein  named  should  be  deducted  from  her 
interest  in  the  estate  after  his  death.  There  was 
also  a  claim  for  care  bestowed  by  the  daughter 
on  the  father.  The  daaghter  claimed  that  the 
note  was  not  signed  by  her.  Held  that,  whether 
or  not  the  note  was  genuine,  there  was  no  evi- 
dence to  go  to  a  Jury  in  support  of  the  olalm 
against  the  estate. —Wright  v.  Beno's  Estate, 
(Mich.)  48  N.  W.  545. 

Liabilities. 

10.  An  administrator  who  holds  a  note  and 
mortgage  assigned  to  him  as  collateral  security 
by  intestate  in  his  life-time,  cannot,  after  treat- 
ing the  mortgage  as  as.sets  of  the  estate,  buy  in 
the  mortgaged  premises  for  his  own  benefit  under 
foreclosure  proceedings  instituted  bjr  him  as  ad- 
ministrator, but  his  title  thus  acquired  is  held 
in  trust  for  the  heirs,  subject  to  the  payment  of 
his  debt— Lewis  v.  Welch,  (Minn.)  48  N.  W.  606. 

Bales  nnder  order  of  oourt. 

11.  The  successful  bidder  at  an  executor's  sale 
of  an  Improved  city  lot,  in  accordance  with  the 
terms  of  sale,  deposited  1100,  to  be  forfeited  if  he 
should  for  any  cause  refuse  to  pay  his  bid. 
When  the  deed  was  tendered  him  he  refused  to 
accept  it,  because  the  building  on  the  premises, 
believed  by  all  parties  at  the  time  of  sale  to  be 
entirely  on  the  land  sold,  was  in  fact  partly  on 
other  land.  Held  that,  as  there  was  a  mutual 
mistake  of  fact  as  to  the  condition  of  the  prop- 
erty, ttie  successful  bidder  was  entitled  to  a  re- 
turn of  the  $100,  and  that  the  fact  that  the  exec- 
utor had  accounted  for  the  money  to  the  probate 
court  as  belonging  to  the  estate  was  00  defense 
to  an  action  for  Its  recovery. — ^MoKay  v.  CJole- 
man,  (Mich.)  48  N.  W.  208. 

Sales  without  order. 

13.  After  various  bequests  and  devises  testa- 
trix gave  115,000  to  her  son  and  several  tracts  of 
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land  to  her  husband,  made  the  latter  executor, 
and  provided  that  if  the  estate  proved  insufficient 
the  son's  legacy  should  be  first  paid.  An  ac- 
count rendered  to  the  probate  ooort  showed  In- 
sufficient personalty  to  pay  the  legacies.  Pending 
the  settlement,  the  husband,  under  order  of 
court,  sold  some  of  the  tracts  devised  to  him,  and 
one  tract  he  sold  without  such  order.  On  ac- 
counting a  balance  was  found  against  him,  which 
he  failed  to  pay.  Held,  that  the  probate  records 
were  notice  to  the  purchaser  of  the  tract  sold 
without  authority  of  court,  and  it  was  still  sub- 
ject to  the  son's  legacy.  —  Appeal  of  Mooree, 
Otidh.)  48  N.  W.  89. 

Widow's  allowance. 

18.  By  an  antenuptial  agreement,  relator  re- 
leased all  claim  which  she  "as  widow"  might 
have  in  her  husband's  estate,  "whether  in  right 
of  dower,  or  as  her  distributive  share  in  the  per- 
sonalty, or  otherwise,  under  the  laws  of  the  state. " 
Meld,  that  relator,  on  her  husband's  death,  was 
entitled  to  a  lovper  allowance  out  of  his  estate, 
under  How.  St  Mich,  i  S75S,  providing  that  a 
widow  shall  have  her  reasonable  sustenance  out 
of  her  husband's  estate  for  one  year,  and  section 
5813,  providing  that  the  probate  court  may  make 
such  reasonable  allowance  as  may  be  necessary 
for  the  expenses  of  the  maintenance  of  the  widow 
out  of  the  husband's  personal  estatejor  the  in- 
come of  his  real  estate.— Pulling  v.  Wayne  Pro- 
bate Judge,  (Mich.)  48  N.  W.  48. 

Probate  practice. 

14.  Code  Iowa,  $  3487,  provides  that  an  agree- 
ment to  convey  land  may  be  specifically  enforced 
against  the  executor  of  the  vendor.  Section  2488 
provides  that  it  is  not  necessary  to  make  any 
other  than  the  executor  party  defendant  to  the 
suit  tot  speclflu  performance,  but  that  heirs  and 
devisees  mav  on  their  own  motion  at  any  time  be 
made  defendants.  On  the  petition  of  an  exec- 
ntor,  who  was  decedent's  former  partner,  a  spe- 
cial administrator  was  appointed  by  the  court, 
who  reported  that  decedent  bad  sold  by  oral  con- 
tract all  his  interest  in  partnership  real  estate 
to  his  partners,  who  had  assumed  me  firm  debts 
due  on  the  land.  Held,  that  on  such  report  the 
court  had  power,  without  making  the  heirs  and 
devisees  of  decedent  parties,  to  direct  the  execu- 
tion of  a  release  by  the  executor  to  the  surviving 
partners,  and  of  such  papers  as  would  show  the 
settlement  of  the  partnership  affairs,  and  that 
decedent's  estate  was  not  liable  for  any  of  such 
firm  debts.— Van  Aken  ▼.  Clark,  (Iowa,)  48  S. 
W.  78. 

EXEMPTIONS. 

From  taxation,  see  Taxation,  S-6. 

How  claimed. 

1.  Under  Comp.  Laws  Dak.  S  5180,  providing 
how  a  Judgment  debtor  may  claim  additional  ex- 
emptions, and  declaring  that  property  omitted 
from  his  sc&edule  shall  not  be  exempt,  the  fact 
that  tiie  debtor  omits  to  state  a  part  of  his  prop- 
erty will  not  avoid  the  schedule  as  to  the  remain- 
der.—Paddock  V.  Balgord,  (8.  D.)  48  N.  W.  84U. 

Implements  of  trade, 

3.  A  debtor  was  engaged  in  selling  oil,  most 
of  the  sales  being  made  from  a  tank-wagon  which 
he  used  in  delivering  oil.  The  wagon  was  driven 
sometimes  by  the  debtor,  but  generally  by  his 
minor  son.  A  few  sales  were  made  at  a  room  in 
which  the  oils  were  kept.  Held,  that  the  wagon 
and  team  were  exempt,  under  the  provision  of  the 
Code  of  Iowa  exempting  from  execution  "the 
horse  or  team  and  the  wagon  or  other  vehicle  by 
the  use  of  which  the  debtor,  if  a  physician,  pub- 
lic officer,  farmer,  teamster,  or  other  laborer,  ha- 
bitually earns  his  living. " — Consolidated  Tank- 
Line  Co.  V.  Hunt,  (Iowa,)  48  N.  W.  1037. 

Beneficiary  ftind. 

8.  Under  Oen.  St.  Minn.  1878,  e.  84,  J  809, 
providing  that  the  beneficiary  fund  set  apart  by 
any  benevolent  association  or  co-operat!  ve  society, 
to  be  paid  over  to  the  funily  of  a  deceased  mem- 


ber, shall  to  the  extent  of  ^,000 "be  eocampt  from 
execution,  and  shall  luider  no  circumstances  be 
liable  to  be  seized  *  *  *  to  pay  any  debt  of 
such  deceased  member, "  the  beneficiary  fond  is 
exempt  from  seizure  for  a  debt  of  the  beneficiary 
as  well  as  for  a  debt  of  deceased. — ^Brown  v. 
Balfour,  (Minn.)  48  N.  W.  6(H. 

Head  of  family. 

4.  Where  a  husband  has  absconded  from  the 
state,  and  the  maintenance  and  support  of  the  fam- 
ily thereby  devolve  upon  the  wife,  and  it  appears 
that  neither  she  nor  her  husband  is  the  owner  of 
lands,  town  lots,  or  houses  subject  to  exemption  as 
a  homestead,  she,  as  the  head  of  the  family,  la  en- 
titled, in  lien  thereof,  to  goods  of  the  value  of  $iO0, 
ander  Code  Ci  vU  Proc.  Neb.  S  631.— State  v.  Wilson. 
(Neb.)  48  N.  W.  147. 

6.  The  provision  of  Code  Nab.  I S31,  "nor  shall 
anything  in  this  chapter  be  construed  to  exempt 
from  execution  or  attachment  property  of  the 
value  of  tSOO  for  any  debt  contracted  by  any  per- 
son in  purchase  of  the  actual  necessities  of  life, 
for  himself  or  family, "  does  not  apply  to  debts 
contracted  by  the  head  of  a  family  for  groceries 
and  provisions  furnished  him  as  supplies  tor  a 
boarding-house.— Lenholt  v.  Fisher,  (Neb.)  48  N. 
W.  831. 

Action  for  levying  on  exempt  property. 

0.  Under  Comp.  Laws  Dale  S  SISO,  which  i«- 
qnires  an  officer  levying  an  execution  to  see  that 
an  appraisement  of  the  debtor's  property  is  made 
for  the  purpose  of  determining  how  muofa  there- 
of he  Is  entitled  to  hold  exempt  from  execution, 
the  officer  cannot,  in  an  action  against  him  by  the 
debtor  for  taking  property  exempt,  claim  that 
the  property  was  not  shown  to  be  exempt  because 
no  appraisement  was  made. — Paddock  v.  Balgord, 
(8.  D.)  48  N.  W.  840. 

7.  In  an  action  against  a  sheriff  for  taUng 
property  exempt  from  levy  under  execution,  the 
allegation  by  defendant  that  the  judgment  upon 
which  the  execution  was  issued  is  a  "judgment 
for  labor"  is  not  an  equivalent  to  an  all^ation 
that  it  was  a  judgment  for  "laborers'  or  mechan- 
ics' wages"  within  the  meaning  of  Comp.  St. 
Dak.  i  513(i,  relating  to  exemptions,  which  pro- 
vides that  "nothing  in  this  chapter  shall  be  so 
construed  as  to  exempt  any  personal  property 
from  execution  for  laborers' or  mechanics' wages." 
—Paddock  V.  Balgord,  (8.  D.)  48  N.  W.  84a 

FAOTOBS  AJSTD  BBOKEBa 

Beal-estate  agents — Iiiabilities. 

1.  Where  a  contract  for  the  purchase  of  land 
accorded  to  the  purchaser  the  right  "to  backont" 
on  paying  the  forfeiture,  the  vendor  cannot  re- 
cover damages  from  the  agents  on  acoount  of 
their  having,  by  false  representaUons,  indooed 
the  purchaser  to  forfeit  the  contract. — Bttzler  v. 
MorreU,  (Iowa,)  48  N.  W.  088. 

Authority. 

3.  Plaintiff  authorized  defendants  to  sell  his 
land  for  a  cash  payment  and  notes,  and  on  their 
representation  that  they  had  found  a  purchaser, 
and  the  cash  payment  and  notes  were  ready  to  be 
delivered  to  him,  executed  and  gave  them  a  bond 
for  title,  blank  as  to  the  name  of  the  purchaser. 
Defendants  failed  to  deliver  the  cash  and  notes 
on  demand  of  plaintiff,  and  afterwards  filled  In 
the  bond  with  the  name  of  a  purchaser.  Held, 
that  defendants'  authority,  as  plaintiff's  agents, 
to  use  the  bond  for  title,  was  determined  when 
they  failed  to  deliver  the  cash  and  notes. — Patton 
T.  Cook,  (Iowa,)  48  N.  W.  994. 

Action  for  commissions. 

8.  Plaintiffs  alleged  that  defendant  ttaA  con- 
stituted them  "sole  agents"  for  the  sale  of  cer- 
tain real  estate  in  lots,  they  to  pay  all  the  ex- 
penses of  advertising  and  placing  the  property 
before  the  public,  and  to  receive  a  commission  as 
compensation,  and  that  defendant  had  violated 
the  contract  dv  effecting  a  sale  In  person  of  a 
large  portion  of  the  property,  and  refusing  to  pay 
them  iheir  commission.    In  an  a;;tion  to  recover 
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.the  same,  defeodant  was  allowed  to  amend  hia 
'answer  by  allegint;  "that  after  making  the  sales 
named  they  (plamtlfls)  oomplained  that  the 
prices  were  too  high  as  named  or  defendant,  and 
made  no  effort  to  sell  the  same,  ont  negieoted  the 
aame,  to  the  defendant's  damage  and  injury. " 
field,  that  the  amendment,  not  being  pertinent 
to  the  case,  was  calculated  to  raise  a  false  isime 
distracting  the  attention  of  the  ]uiy,  and  should 
not  hare  been  permitted. — Marshall  r.  Qoble, 
(Neb.)  48  K.  W.  898. 

4.  PlalntUts  contracted  to  adrertise  and  sell, 
by  means  of  subagents  or  otherwise,  certain  real 
estate  in  lots,  as  sole  agent  for  defendant,  they 
to  receire  a  commission  of  10  per  cent,  on  all 
sales.  In  an  action  to  recorer  suoh  commission 
upon  a  sale  of  a  part  of  the  property,  whinh  de- 
fendant bad  made  in  person,  it  was  error  for  the 
court  to  instruct  the  jury  that  plaintiffs  could  not 
xecorar  unless  they  should  And  that  defendant 
acted  as  their  subagent  in  making  the  sale;  the 
action  being  fonnded  upon  defendant's  riolation 
of  the  contract  of  employment,  and  not  upon  the 
■abagency  of  defendant  —  Harshall  y.  Qoble, 
(Neb.)  48  N.  W.  898. 

5.  In  an  action  for  commissions  on  sales  of 
real  estate,  it  appeared  that  plaintiff  wrote  to  de- 
fendant's manager,  saying:  "Regarding  terms, 
I  would  be  willing  to  pat  In  three  weeks,  or 
longer  if  necessary,  as  follows :  10  per  cent,  com- 
mission on  all  bona  .^Ide  sales,  no  charge  for 
bogus  sales,  cappers,  or  lecturing,  and  tlO  per 
day  from  date  of  engagement  until  finished. " 
Defendant  accepted  the  terms,  andplaintifl  made 
both  private  and  auction  sales.  The  balance  of 
the  land  was  disposed  of  by  defendant  at  prirate 
sale  to  its  manager  for  126,600.  Plaintiff  sued 
for  commission  on  this  amount.  Held,  that  it 
was  a  case  for  the  jury  to  determine  whether 
plaintiff  made  the  sale  to  the  manager  and  was 
entiUed  to  a  commission  thereon,  and  whether 
there  had  been  a  settlement  between  the  parties. 
— Coolican  r.  Milwaukee  &  Sault  Sto.  Marie  Imp. 
Co.,  (Wis.)  48  N.  W.  717. 

0.  Evidence  of  what  took  place  at  a  meeting 
of  the  company  after  plaintiff  had  been  employed 
and  commenced  labor,  tending  to  show  that  de- 
fendant only  Intended  him  to  sell  at  auction,  is  in- 
admissible in  the  absence  of  any  offer  to  show 
plaintiff's  Imowledge  thereof. — Coolican  v.  Mil- 
waukee &  Bault  Sto.  Marie  Imp.  Co.,  (Wis.)  48 
N.  W.  717. 

7.  In  an  action  for  commissions  on  sales  of  real 
estate,  the  court  properly  charged  that  as  there 
are  different  kinds  of  sales  of  land,  and  as  the 
contract  does  not  specify  the  kind,  it  is  for  the 
jury  to  determine  from  the  eridenoe  and  the  let- 
ters forming  the  contract,  and  the  attendant  cir- 
oamstances,  as  to  whether  it  included  only  auction 
sales,  or  both  auction  and  private  sales,  for  which 

Slalntlff  was  to  receive  commission. — Coolican  v, 
[ilwankee  &  Sault  Sto.  Marie  Imp.  Co.,  ^Wis.) 
48  N.  W.  717. 

8.  In  an  action  for  commissions  on  sales  of  real 
estote,  it  was  not  error  to  exclude  eridence  show- 
ing that  notes  given  by  defendant's  manager  and 
secured  by  mortgage  upon  the  lote  sold  had  not 
been  paid,  and  that  he  had  not  paid  the  taxes  on 
the  land.— Coolican  v.  Milwaukee  Sc  Sault  Ste. 
Marie  Imp.  Co.,  (Wis.)  48  N.  W.  717. 

9.  The  fact  that  a  subagent.  In  his  first  nego- 
tlatKms  with  a  customer,  violated  the  instruc- 
tions of  the  owner  to  the  agent  by  asking  more 
than  the  price  fixed,  did  not  estop  him  from  claim- 
ing a  share  of  the  commissions  voluntarily  paid 
to  the  agent  on  the  sale  of  the  land,  as  the  owner 
alone  coald  complain  npon  that  gioun  I,— Russell 
T.  Andrae,  (Wis.)  48  if  W.  117. 

to.  An  agent  to  sell  lands  employed  a  sub- 
agent,  and  they  gave  an  option  thereon,  which 
the  holder  surrendered  before  Its  expiration. 
The  subagent  secured  another  customer,  who 
desired  an  option,  and,  on  reporting  the  fact  to 
the  agent,  stated  that  be  had  forgotten  his  name. 
Thereupon  the  subagent's  name  was  substituted 
in  the  surrendered  option  for  that  of  the  orig- 
inal .option  holder  in  the  first  two  places  where  Ik 


occunreo,  bat  by  Inadvertence  was  not  aabsUtnt- 
ed  in  two  other  places.  The  agent  then  gave  him 
the  instrument,  saying  that  it  would  do  until 
they  could  procure  an  extension  of  the  option 
from  the  owner.  Both  understood  that  it  was 
only  for  use  with  the  customer.  The  subagent 
made  no  use  of  it,  and  afterwards  the  customer 
purchased  directly  from  the  owner,  whereupon 
the  latter  paid  the  agent  the  agreed  commission. 
Held,  that  the  taking  of  the  option  by  the  sub- 
agent  did  not  change  his  position  from  that  of  au 
agent  to  sell  to  that  of  an  intending  purchaser, 
and  he  was  not  estopped  thereby  from  claiming 
his  sbue  uf  the  commission. — ^Russell  v.  Andrae, 
(WU.)  48  N.  W.  117. 

Agent's  good  faith. 

11.  Defendant  employed  two  real-estate  agentt 
to  sell  land,  one  of  whom  had  several  times  asked 
her  to  set  a  price  on  it.  He  testified  that  a  pool 
composed  of  his  brother  and  others  was  going  to 
buy  from  the  purchaser,  but  that  the  pool  was 
formed  after  the  sale.  Held,  that  the  testimony  was 
not  inconsistent  with  a  finding  that  the  agent  act- 
ed for  the  vendor  only,  and  in  good  faitb.— McFee 
V.  Horan,  (Minn.)  48  N.  W.  405. 

False  Fretenses. 
8eei>eeeU;  FraudiUent  Conveuanoe*. 

.  Fees. 

See  DUtrtct  and  Proseeuttng  Attomeyt;  Regit- 
ter  of  Deeds. 

Fellow-ServBJit. 

Bee  Matter  and  Servant,  80-34. 

Fires. 

Injuries  by,  see  NegUgtnee,  1;  Railroad  Compa- 
nies, 41-47. 

FIXTURES. 

Between  landlord  and  tenant. 

1.  Where  property  by  express  agreement  has 
been  made  personalty,  it  cannot  be  coutended 
that  it  is  tenant's  fixtures,  and  therefore  movable 
only  during  tenancy.— Lake  Superior  Ship  Canal 
Bailway  &  Iron  Co.  v.  McCann,  (Mich.)  48  N.  W. 
693. 

3.  A  lease  provided  that  at  its  termination 
the  lessee  should  surrender  the  premises,  with 
all  the  improvements,  "engines,  boilers,  machin- 
ery, tools,  implements,  and  other  morable  per- 
sonal chattels  excepted,"  and  that  the  lessor 
should  have  a  lien  upon  "all  macbinery,  imple- 
mente,  and  personal  chattels"  of  the  lessee. 
Held,  that  it  was  the  intention  of  the  parties  to 
make  the  engine,  boiler,  and  their  attachmente 
personal  property. — Laire  Superior  Ship  Canal 
Bailway  &  Iron  Co.  v.  MoCann,  (Mich.)  48  N.  W. 
693. 

8.  Under  such  circumstances,  the  fact  that 
such  fixtures  were  attached  to  the  land  by  ma- 
sonry is  immaterial  in  determining  their  char- 
acter as  personalty  or  realty.  Follow  ;  Man- 
waring  V.  Jeuison,  (Mich. )  37  N.  W,  oi>«.-  -Lake 
Superior  Ship  Canal  Railway  8c  Iron  Co.  v.  Mc- 
Cann, (Mich.)  48  N.  W.  692. 

Between  vendor  and  vendee. 

4.  Fence-rails  piled  on  the  land  at  the  time 
of  its  sale  do  not  pass  by  the  deed,  though  they 
had  previously  been  in  a  fence  on  the  land  for 
nearly  50  years. — Harris  v.  Bcovel,  (Mich.)  48  N. 
W.  173. 

6.  Where  grates,  though  affixed  to  a  house, 
may  be  removed  without  Injury  to  the  building, 
and  defendant,  when  sued  for  the  price,  alleged 
that  they  were  not  according  to  contract,  and  of- 
fered to  return  them  to  plaintiff,  the  grates  do  not 
become  fixtores  as  between  the  parties. — Aldine 
Manuf'K  Co.  v.  Barnard,  (Mich.)  i»  N.  W.  380. 
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FOBdBLE  ENTRY  AND  DE- 
TAINER. 
When  lies. 

TTnless  the  relation  of  landlord  and  tenant 
exists,  an  action  cannot  be  maintained,  under 
Kev.  St  Wis.  t  8858,  which  prorioes  that  any 
"tenant  or  lessee"  may,  under  certain  circum- 
stances, be  summarily  dispoisessed  by  an  action 
before  a  justice  of  the  peace.  —Hunter  r.  Maanum, 
(Wis.)  48  N.  W.  6L 

Foreclosure. 

See  Mortgages,  88-87. 

FOBQEST. 

What  constitutes. 

Where  the  wife  and  daughter  of  the  ao- 
oused  hare  the  same  name,  and  he  has  his  daugh- 
ter sign  a  note  which  he  intends  to,  and  does, 
pass  as  the  note  of  his  wife,  the  accused  la  guilty 
of  uttering  and  publishing  a  forged  note.— State 
V.  Farrell.  (Iowa.)  48  N.  W.  940. 

Former  Jeopardy. 

Bee  Crtminal  Law,  5,  6. 

Franchise. 

See  CorporaHoiu,  1. 

Fraud. 

See  Deceit;  Fraudulent  Conveuanees. 

FKATTDS.  STATUTE  OF. 

Promise  to  answer  for  debt  of  another. 

1.  Defendant's  pi-omise  to  plaintiff  at  the 
request  of  the  drawer  of  an  order  on  him,  not  be- 
ing a  promise  to  pay  the  drawer's  debt  to  plain- 
tiff, but  a  promise  to  pay  to  plaintiff  a  debt  which 
he  owed  to  the  drawer,  so  far  as  there  should  be 
a  surplus  arising  from  a  certain  contract,  plain- 
tiff could  recover,  though  the  promise  was  not  in 
writing.— Mitts  v.  McMorran,  (Mich.)  48  N.  W. 
888. 

5.  K.  and  J.  agreed  to  build  a  house  for  de- 
fendant for  a  certain  amount,  and  to  furnish  all 
the  material.  Plaintiffs  sold  them  material  on 
their  Older,  and  charged  it  on  their  books  to  the 
house,  relying  for  security,  as  they  testified,  on 
the  lien  law.  Defendant,  when  the  bill  was  pre- 
sented, asked  them  to  wait  on  him  a  while,  but 
made  no  actual  promise  to  pav.  Held,  that  there 
was  no  such  promise  to  pay  the  debt  of  K.  and  J. 
as  would  take  the  case  out  of  the  statute  of 
frauds.— Preston  t.  Zekind,  (Mich.)  48  N.  W.  180. 

Agreements  relating  to  land. 

8.  An  oral  agreement  to  convey  real  estate, 
where  acts  of  part  performance  are  not  done  pur- 
suant to  and  relying  upon  it,  will  not  prevent  a  re- 
00%  ery  of  the  real  estate  by  the  owner.— Watson 
V.  Chicago,  M.  &  St.  P.  By.  Co.,  (Minn.)  48  H.  W. 
Ili89. 

4.  Code  Iowa,  H  8663,  8664,  provide  tliat  con- 
tracts for  the  creation  or  transfer  of  any  interest 
In  land,  except  leases  for  not  more  than  one  year, 
shall  be  in  writing.  Section  S66S  provides  that 
those  sections  shall  not  apply  when  the  purchase 
money,  or  any  part  thereof,  has  been  received  by 
Uie  vendor,  or  when  the  vendee  has  taken  and 
held  possession  under  the  contract  Beid,  that 
a  lease  for  mora  than  a  year  was  not  taken  out  of 
the  statute  by  part  performance.  —  Burden  t. 
Enight,  (Iowa,)  48  N.  W.  985. 

6.  Plaintiff,  the  owner  of  one  of  two  contlg- 
nous  lots,  agreed  by  a  written  contract  with  the 
owner  of  the  other  that  plaintiff  should  erect  a 
two-story  brick  building  on  his  lot,  with  a  13- 
inch  party-wall,  one-half  on  each  lot,  the  owner 
of  the  other  lot  to  pay  nlalntiS  1280.  SO  when  he 


should  use  the  wall.  The  Imildtng  which  plain- . 
tiS  ereoted  having  burned,  he  erected  aono-storT- 
building,  with  a  party-wall,  in  the  place  of  the 
one  destroyed,  while  the  same  person  was  owning 
the  adjoining  lot.  Afterwards  defendant  became 
the  owner  of  such  lot,  >and  erected  a  two-story 
building,  using  the  wall  of  plaintiff  for  the  first 
story.  Held,  In  an  action  on  an  alleged  verbal 
agreement  that  defendant,  in  consideration  of 
so  using  the  wall,  should  pay  plaintiff  half  its 
present  oost,  that  defendant  having  ereoted  his 
building,  and  ao  naed  plaintiff's  wall,  and  thus 
raoelved  the  fall  oonsideration  of  the  agreement, 
it  was  not  within  the  statute  of  frauds,  and  plain- 
tiff could  recover.— Pireanz  ▼.  Simon,  (Wis.)  48 
N.  W  674. 

Agreements  not  to  be  performed  within 
a  year. 

6.  A  promlae  by  a  man  to  marry  wh«n  he  re- 
covers his  health  Is  not  a  promise  not  to  be  per- 
formed within  a  year,  within  the  atatate  of 
frauds.— McConahey  ▼.  Qriffey,  (Iowa,)  48  H.  W. 
S68. 

Pleading. 

7.  In  pleadinga  contract  within  the  statute  of 
frauds,  facta  must  be  stated  taking  the  contract 
oat  of  the  statute,  or  the  pleading  will  be  de- 
murrable. Following  Babcock  v.  Meek,  46  Iowa, 
187.- Burden  v  Enight,  (Iowa,)  48  H.  W.  965. 

FRAUDULENT  00NVE7- 
ANCE& 

Stook  In  trade. 

1.  Plaintiff  held  a  mortgage  on  part  of  a  stock 
of  goods  which  the  mortgagor,  who  was  his 
father-in-law,  kept  in  his  store,  where  he  contin- 
ued to  do  business  as  a  merchant.  There  was  no 
evidence  that  plaintiff  had  agreed  that  the  mort- 
nigor  should  sell,  or  that  he  did  sell,  the  goods. 
The  evidence  as  to  the  agreement  between  them 
was  contradictory.  Held,  that  the  court  erred  in 
holding  as  a  matter  of  law  that  the  mortgage  was 
fraudulent.— Rosenthal  v.  Vernon,  (Wis.)  48  N. 
W.  485. 

2.  A  chattel  mortgage  which,  by  its  terms,  per- 
mits the  mortgagor  to  sell  the  mortgaged  property 
for  his  own  benefit,  is  presumpUvev  irauauient  as 
to  ciedltors  of  the  mortgagor,  and  such  a  mort- 
gage, containing  the  power  of  sale  as  to  stock  of 
goods,  but  not  as  to  furniture  and  fixtures,  is  pre- 
sumptively invalid  as  to  both.— Greeley  v.  W  inaor, 
(8.  D.)  48  N.  W.  214. 

Oonsideration. 

&  A  voluntary  transfer  by  an  insolvent  debtor 
to  his  wife  and  daughter  of  an  insurance  policy 
on  his  own  life,  taken  out  by  him  for  the  benefit 
of  his  estate  before  incurring  debts,  is  void  as  to 
his  creditors,  and  is  not  protected  by  How.  St. 
Mich,  i  4288,  which  allows  one  to  insure  his  life 
for  the  benefit  of  his  wife  and  children  free  fh>m 
the  claims  of  creditors. — Ionia  County  Sav.  Bank 
V.  McLean.  (Mich. )  48  N.  W.  169. 

4.  Bvidenoe  that  a  daughter  rendered  serv- 
ices to  her  father  while  living  as  a  member  of 
his  family,  without  any  express  contract  of  hire, 
does  not  show  a  valuable  oonsider«tion  for  the 
transfer  to  her  of  {Hvperto;  while  insolvent— 
Ionia  County  ftov.  Bank  v.  Meljean,(Mlch.)  48  N. 
W.  159. 

5.  In  an  action  against  the  sheriff,  who  had 
levied  executions  against  H.  on  the  stocdc  of  goods 
sold  by  one  H.  to  K.  for  the  sum  of  DSOO,  where  the 
proof  tended  to  show  that  such  goods  were  of  the 
value  of  $1,000  or  upwards,  an  instruotion  "that,  if 
H.  sold  the  goods  to  obtain  money  to  pay  his  debts, 
you  will  have  to  find  that  H.  himself  was  not  guilty 
of  fraud  in  the  sale, "  is  erroneous,  as  omitting  the 
effect  of  inadequacyof  consideration. — Liming  v. 
Kyle,  (Neb.)  48  N.  W.  470. 

Confidential  relations. 

6.  Tbe  wife  of  one  M.,  being  possessed  of  aboat 
94,000  in  money,  permitted  her  husband  to  deposttit 
la  a  bank  in  his  o?vn  name,  and  oheok  out  at  pleai- 
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HI*.  M.  porcfaased  oertiiin  lots,  took  a  deed  In  his 
own  name,  and  erected  thereon  a  large  frame  bnlld- 
ing.  In  liar,  1883,  one  S.  loaned  M.  tSOO  on  a  prom> 
lae  to  return  the  aame  in  a  few  days.  In  October 
or  November  afterwards,  II.  and  wife  conveved 
the  property  In  question,  without  consideration, 
to  the  mother  of  the  wife,  who  afterwards  con- 
veyed to  said  wife,  who  now  claims  to  own  the 
same,  and  as  a  homestead.  8.  reduced  his  olaim 
to  judgment,  and,  an  execution  thereon  haying 
been  retumedunsatisfied,  aoreditor'sbill  was  filed 
to  subject  the  property  in  question.  Held,  that 
the  equity  of  the  creditor  was  superior  to  that  of 
the  i^e.— Swartx  r.  HoCleUand.  (Neb.)  4S  N.  W. 
ML 

7.  The  owner  of  land,  whose  title  was  In  liti- 
gation, made  a  contract  with  his  attorney  to  con- 
vey to  him,  for  his  services,  one-third  of  the  land 
In  case  he  succeeded  in  recovering  the  land.  The 
attorney  brought  the  litigation  to  •  suocessfol 
termination,  but  in  the  mean  time  certain  mort- 
gages exccnted  by  the  owner  having  been  fore- 
dosed,  and  the  time  of  the  redemption  about  to  ex- 
pire, and  the  owner  not  being  able  to  redeem,  he 
eonfessed  judgment  in  favor  of  his  attorney  for 
Us  services,  for  an  amount  which  does  not  appear 
to  have  been  in  excess  of  the  value  of  one-third  of 
the  land.  The  judgment  was  confessed  to  enable 
the  attorney  to  redeem  the  land,  and  thereby  se- 
cure compensation  for  his  services.  Held,  that 
the  confession  of  judgment  was  not  a  fraud  on  the 

Burchasers  at  the  mortgage  sales.— Atwater  v. 
[anchester  Bav.  Bank,  (Itinn.)  48  N.  W.  187 ;  Reed 
r.  Same,  Id. 

•  8.  Where  m  mortgage  lien  Is  superior  to  tliat 
of  a  judgment,  the  transfer  of  the  sheriff's  cer- 
tificate of  sale  on  foreclosute  to  the  father  and 
mother  of  the  wife  of  the  judgment  debtor  will 
not  be  deemed  fraudulent  merely  because  of  the 
relationship  of  the  parties,  when  the  purchase 
was  in  good  faith,  and  with  the  father-in-law's 
ownmonev,  and  an  execution  sale  under  the  judg- 
ment will  be  enjoined.— Weed  v.  Bowman,  (Iowa,) 
48  N.  W.  806. 

9.  Father  and  son  testified  that  a  conveyance 
of  his  farm  by  the  former  to  the  latter  was  made 
pursuant  to  an  agreement  between  them,  many 
ears  before,  that,  if  the  son  should  remain  at 
ome  and  work  for  the  father,  he  should  have  the 
farm.  The  father  remained  Uie  head  of  the  fam- 
ily, and  managed  the  farm,  and  received  the 
proceeds  thereof.  In  a  suit  for  divorce  by  the 
aoa'a  wife,  both  father  and  son  made  affidavit 
that  the  son  had  no  property.  Held,  that  the 
conveyance  to  the  son  was  fraudulent  as  to  a  cred- 
itor of  the  father  whose  debt  was  contrcicted  be- 
fore the  coDvevanoe  was  made.— Mores  v.  Beebe, 
(Iowa,)  48  N.  W.  728. 

10.  A  husband  having  promised  to  pay  hU  wife 
compound  interest  for  the  use  of  her  money,  it  is 
not  a  fraud  on  bis  creditors  for  him  to  pay  her  prin- 
cipal and  interest  as  agreed,  after  the  debt  to  the 
wife  is  barred  by  the  statute  of  limitations,  and, 
when  he  occupies  her  house  as  a  home  for  the  fam- 
ily, he  may  pay  rent  to  her,  and  fraud  is  not  neces- 
sarily inferred  from  the  fact  that  the  business 
transactions  between  them  are  conducted  on  more 
liberal  terms  than  are  nsual  between  strangers. — 
Frost  V.  Steele,  (Minn.)  4d  N.  W.  418. 

11.  A  husband  sold  his  business,  and  told  the 
porohaser  that  he  intended  to  put  the  proceeds 
beyond  the  reach  of  his  creditors.  Soon  after- 
words he  bought  land,  taking  title  to  his  wife. 
A  witness  testified  that  he  bad  known  her  before 
and  since  her  marriage,  and  never  knew  of  her 
having  any  property.  Held,  that  the  evidence 
was  sufficient  to  sustain  a  judgment  subjecting 
the  land  to  the  payment  of  the  husband's  debts. 
-Smith  V.  Toslnl,  (8.  D.)  48  ».  W.  3W9. 

Bights  of  oreditors. 

18.  A  voluntary  transfer  by  an  Insolvent  debtor 
to  bis  own  wife  and  daughter  of  an  insuranca 
policy  taken  oat  by  him  for  the  benefit  of  his  es- 
tate Before  incurring  debts  is  fraudulent,  and  it 
Is  immaterial  whether  or  not  the  creditors  knew 
of  the  existence  of  the  policy  at  the  time  their 
claims  arose. — Ionia  County  Bav.  Bankv.  McLean, 
(Mich.)  48  S.  W.  V». 


I 
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Bights  of  fhe  parehaser. 

18.  Defendant  execated  three  chattel  mortgages 
<m  his  stock  of  goods  tosecuredabU  to  the  amount 
of  12,600.  There  were  other  creditors  pressing 
bim,  whareapon  he  sold  the  goods  sabjeot  to  the 
mortgages,  and,  aocording  to  the  weight  of  the 
testimony,  applied  the  proceeds  In  payment  of 
the  unsecured  Indebtedness,  field,  that  the  pur- 
chaser of  the  goods  was  a  bona  ftde  purchaser, 
and  that,  there  being  no  intent  to  defraud  de- 
fendant's creditors,  an  order  discharging  an  at- 
tachment levied  on  the  goods  as  having  iieen 
fraudolently  transferred  was  proper. — Tenney  v 
Diss,  (Neb.)  48  N.  W.  «n. 

14.  Where  it  appears  on  the  part  of  the  plaintiff 
that  an  insolvent  has  voluntarily  conveyed  all  his 
anezempt  property  to  a  member  of  his  family 
without  any  consideration,  except  alleged  past 
services,  and  under  droumstanoes  tending  to 
show  that  the  Immediate  inducement  and  motive 
for  the  transfer  was  to  place  the  same  beyond  the 
reach  of  process,  a  prtma  fade  osse  of  fraud  is 
made,  requiring  a  full  and  satisfactory  explana- 
tion on  the  part  of  the  purchaser  in  respect  to  the 
nature  of  the  consideration  and  the  honesty  of 
the  transaction.— Welch  v.  Bradley,  (Minn.)  48  N. 
W.  440. 

Action  to  set  aside. 

15.  In  an  action  to  set  aside  a  conveyance  aa 
fraudulent,  informality  in  the  statement  of  the  in- 
debtedness to  plaintiff  in  the  complaint,  as  by  way 
of  recital  or  argumentatlvely,  may  be  disre^rded 
if  the  objection  is  not  taken  before  trial,  where  it 
is  manifest  that  the  party  objecting  could  not  be 
misled.— Welch  v.  Bradley,  (Minn.)  48  N.  W.  440. 

16.  Under  Code  Civil  Proo.  S.  D.,  in  a  suit  to 
set  aside  aoonveyanoe  alleged  to  have  been  made 
in  fraud  of  oreditors,  a  verified  answer  is  not  to 
be  taken  as  evidence  in  favor  of  the  defendant — 
Smith  V.  Toslnl,  (S.  D.)  48  N.  W.  899. 

17.  G.  tc  B.  confessed  Judgments  in  favor  of  cer- 
tain oreditors,  and  executions  were  levied  on  their 
stock  of  goods.  With  the  consent  of  the  creditors 
thev  sold  their  goods  for  full  value  to  M.  &  B.,  wlio 
paid  the  judgments.  The  two  B.'s  were  brothers. 
Hetd  that,  in  the  absence  of  evidence  impeaching 
the  judgments  or  the  good  faith  of  M.  &  B.,  the 
sale  to  them  could  not  oe  set  aside  as  fraudulent. 
— McKvony  V.  McCann,  (Neb.)  48  N.  W.  889. 

18.  After  judgment  in  a  suit  In  which  land  has 
been  attached,  the  creditor  may,  without  proceed- 
ing to  a  sale  under  bis  judgment,  sue  to  set  aside 
a  conveyance  made  by  ihe  debtor  before  the  levy, 
and  to  subject  the  land  to  the  payment  of'  the  judg- 
menL— National  Bank  v.  Hollerin,  (Neb.)  48  N.  W. 


See  Carriers,  8. 


Freight. 


aAME  LAWS. 
Fishing. 

Oun  lake,  in  the  counties  of  Barry  and  Al- 
legan, covers  several  sections,  and  counerts 
through  other  waters  with  Lake  Michigan.  De- 
fendant took  fish  in  >aid  lake  opposite  bis  own 
land,  bordering  thereon,  by  means  of  spears  and 
lacks,  contrary  to  Laws  Mich.  1885,  Act  829,  for- 
bidding the  use  of  such  instruments  in  Oun  lake. 
Held,  that  the  fish  therein  were  migratory,  and 
the  property  of  the  state,  which  could  regulate 
the  moae  of  catching. — ^People v.  Collison,  (Mich.) 
48  N.  W.  298. 

QAMUXQ. 

Folioy-shopa. 

1.  The  charter  of  Detroit,  providing  that  the 
common  council  may  prohibit  "all  lotteries  for 
the  drawing  or  disposing  of  money  or  any  other 
property  whatsoever, "  authorizes  the  prohibition 
of  policy-shops.— People  v.  Hess,  (Mich.)  48  N. 
W.  181. 

8.  Revised  Ordinances  of  Detroit  188^  c.  64, 
(  8,  providing  that  no  person  shall  maintain  "any 
lottery,  polloy,  pool,  bucket-shop, "  eta,  prohib- 
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Its  the  maintaining  of  ■  "policy-shop."— People 
T.  Hess,  (Mich.)  48  N.  W.  181. 

8.  On  trial  for  running  a  polioy-shop,  the  fact 
that  materials  for  the  game  were  found  in  de- 
fendant's Dossession  is  suffloient  in  addition  to 
his  confession,  to  prove  the  eormu  deUcU.— Peo 
pie  7.  Hess,  (Mich.)  48  N.  W.  KL 

Seizure  and  destraotion  of  gaming  ap- 
paratus. 
4.  Const.  Mioh.  art.  6,  |  20,  providing  that 
no  warrant  to  search  any  place  or  seize  anything 
shall  issue  withont  describing  them,  does  not 
prohibit  a  warrant  to  search  a  gaming-room  and 
seize  gaming  apparatos,  without  specifying  the 

e articular  aitloles  to  be  seized,  under  3  How.  St 
ich.  S  9616,  providing  that  a  magistrate  may  on 
complaint  nnder  oath  issue  a  warrant  to  search 
for  and  seise  any  gaming  apjiaratus. — Hastings  r. 
HauR,  (Mich.)  48N.  W.  2M. 

6.  Tbedeetmctlon  of  gaming  apparatns  aa  re- 

anired  by  law  oannot  be  objected  to  on  the  ground 
lat  the  articles  are  inanimate  and  harmless  in 
themselves.— Hastings  v.  Haag,(Mloh.)  48  N.  W. 
2M. 

GASmSHMENT. 

Persons  and  property  snbjeot  to  pro- 
cess. 

1.  Under  How.  St  Mich.  $  8087,  providing 
for  garnishee  proceedings,  where  the  prinoipal 
defendant  is  a  non-resident,  and  oannot  be 
reached  with  personal  process,  it  la  no  ground 
for  dismissing  such  proceedings  that  the  plalntiS 
Is  also  a  non  -resident  —  Newland  v.  Bellly, 
(Mioh.)  43  N.  "W.  644. 

2.  Acts  21st  Gton.  Assem.  Iowa,  o.  117,  giv- 
ing creditors  of  a  chattel  mortgagor  a  right  to  at- 
tach the  mortgaged  chattels  in  the  possession  of 
the  mortgagee  upon  paying  to  him  the  amount  of 
the  mortgage  debt  does  not  takeaway  the  remedy 
ffiven  by  prior  legislation  by  means  of  garnish- 
ing the  mortgagee  for  any  surplus  realized  over 
the  amount  secured;  and  a  mortgagee  who  has 
been  thus  garnished  may  hold  the  goods  against 
a  subsequent  attachment,  aooompaued  by  tender 
of  theamountof  themortgagedebt— Bnok-Benler 
Ck).  V.  Merrill,  (Iowa,)  48  N.  W.  96. 

8.  From  the  answer  of  a  garnishee,  it  ap- 
peared that  he  was  sherifl  of  the  county,  and  had 
In  his  hands  a  sum  of  money  due  to  defendant 
for  pasturage,  etc.,  of  certain  llve-stook  taken 
In  execution  and  sold  in  a  suit  between  other 
parties,  which  sum  the  sherifF  had  taxed  and  re- 
tained from  the  proceeds  of  the  sale.  Held,  that 
under  Civil  Code  Neb.  H  224,  989,  which  bind  the 
garnishee  for  all  property  or  money  he  may  have 
in  possession,  owin^  to  the  defendant,  at  and  aft- 
er service  of  the  writ  and  notice,  such  money  was 
not  exempt  from  attachment,  and  it  was  error  to 
discharge  the  garnishee  on  the  ground  that  the 
money  was  in  ciistodia  leffls,  and  not  subject  to 
garnishment— Oppenheimer   v.  Marr,    (Neb.)  48 

4.  Where,  to  defraud  creditors,  a  garnishee 
has  received  a  note  made  to  the  debtor  by  a  third 
person,  and  one  made  by  th«  debtor  himself,  and 
secured  by  mortgage  on  his  property,  the  gar- 
nishee is  liable,  though  he  has  received  no  money 
on  the  notes,  and  he  cannot  claim  that  by  reason 
of  the  fraud  he  acquired  no  title  to  the  notes. — 
Kenosha  Stove  Co.  v.  Shedd,  (Iowa.)  48  N.  W. 
983;  Bridge  v.  Same,  Id. ;  Burdett  v.  Same,  Id. 

Procedure. 

&  Under  Code  Iowa,  {  !2960,  providing  that  in 
serving  a  writ  of  attachment  the  sherifl  shall  take 
the  answers  of  the  garnishee  when  requested  in 
writing  by  the  plaintiff,  the  request  in  writing 
la  not  essential  to  the  jurisdiction  of  the  sheriS 
to  take  the  answer  of  the  garnishee. — Kenosha 
Stove  Co.  V.  Shedd,  (lows.)  48  N.  W.  938;  Bridge 
V.  Same,  Id. :  Burdett  v.  Same,  .Id. 

6.  The  attachment  continues  In  force  until  It 
Is  set  aside,  and  no  order  snstaliiiug  the  attach- 
ment is  essential  to  the  validity  of  the  proceed- 
ings against  the  garnishee.— Kenoaha  Store  Ca 


V.  Shedd,  (Iowa.)  48  K.  W.  B8S;  Bridge  t.  Same, 
Id. ;  Burdett  v.  Same,  Id. 

7.  Under  Code  Iowa,  {  997B,  as  amended  by 
chapter  68,  Laws  18th  Gen.  Assem.,  providing  th^ 
no  judgment  shall  be  entered  against  the  garnishee 
until  the  defendant  has  had  lOdays'  notice  of  the 
proceeding,  the  notice  may  be  given  before  the 
answer  of  the  garnishee  has  been  taken. — Keno- 
sha Stove  Co.  V.  Shedd,  (Iowa,)  48  N.  W.  9S8; 
Bridge  v.  Same.  Id. ;  Burdett  v.  Same,  Id. 

8.  On  the  trial  of  the  case  against  the  gar- 
nishee the  court  will  take  judicial  notice  of  the 
woceedings  against  the  principal  defendant— 
Kenosha  Stove  Co.  v.  Shedd,  (Iowa,)  48  Ir.  W. 
9S8;  Bridge  v.  Same,  Id. ;  Burdett  v.  Same,  Id. 

9.  On  the  trial  of  the  case  against  the  gar- 
nishee it  is  not  error  for  the  court  to  tell  the  jury 
that  he  had  been  garnished  by  attaching  cred- 
itors, and  had  appeared  and  answered  as  gar- 
nishee, these  facts  appearing  of  record  in  the  case. 
—Kenosha  Stove  Co.  v.  Shedd,  (Iowa.)  48  N.  W. 
9SS ;  Bridge  v.  Same,  Id. ;  Burdett  v.  Same,  Id. 

10.  How.  St  Mich.  {{8058-8073,  authorizing  pro- 
ceedings for  garnishment,  provide  for  the  examin- 
ation by  plaintiff  of  the  person  charged  in  plain- 
tiff's affidavit  as  having  property,  money,  or 
effects  in  his  custody  or  control  belonging  to  de- 
fendant or  as  indebted  to  him;  ana  that  the 
afBdavlt  for  the  writ  shall  be  held  as  a  declara- 
tion in  trover  where  the  garnishee  is  chargeable 
for  property,  and  for  money  had  and  received 
when  ohai^ged  upon  an  indebtedness.  An  affi- 
davit In  a  garnishment  proceeding  charged  the 

fsrnishee  with  being  indebted  to  the  princit»l 
efendant,  and  with  having  property,  money,  and 
effects  in  his  hands,  or  under  his  control,  belong- 
ing to  the  debtor.  Held,  that  but  one  proceeding 
is  authorized  under  the  affidavit  treated  as  a 
declaration  in  trover  to  reach  the  damages  or 
property,  and  also  for  damages  for  money  bad 
and  received,  where  the  garnishee  is  claimed  to 
be  indebted.— State  t.  Hosmer,  (Mich.)  48  S.  Vl. 
64«. 

11.  Au  invalid  judgment  against  an  original 
debtor  in  garnishee  proceeding  Is  not  rendered 
valid  by  the  fact  that  he  subsequently  appeared 
and  testified  for  the  garnishees  in  theproceeding 
against  them.— Beaupre  v.  Keefe,  (Wis.)  48  N. 
W   596. 

12.  Under  Rev.  8t  Wis.  1873,  i  2766,  provid 
ing  that  when  garnishment  Is  not  In  aid  of  an  ex- 
ecution no  trial  shall  be  had  of  the  garnishee  ac- 
tion until  the  plaintiff  shall  have  judgment  in  the 
principal  action,  the  garnishees  may  defeat  gar- 
nishment proceedings  by  showing  that  the  judg- 
ment against  the  original  debtor  was  void  for 
want  of  jurisdiction.— Beaupre  V.  Keefe,  (Wis.) 
48  N.  W.  59& 

18.  How.  St  Mich.  S  8031  prtrides  that  a 
garnishee  may  pay  to  the  jusi.ce  before  whom 
examination  is  haid  the  amount  owed  by  him,  and 
thereupon  such  justice  shall  execute  and  deliver 
to  him  a  discharge.  Held,  that  payment  under 
the  justice's  order  directly  to  plalutiff,  who  in 
turn  satlsQes  the  judgment  on  the  docket,  Is  pre- 
sumed to  have  beeu  made  in  the  presence  of  the 
justice,  and  with  his  consent,  and  is  therefore  a 
sufficient  complianoe  with  the  statute. — Barber 
V.  Howd,  (Mich.)  48  N.  W.  589. 

14.  Where  one,  after  being  summoned  aa  gar- 
nisbee,  fails  to  answer  for  more  than  two  months 
on  account  of  sickness,  and  then  makes  affidavit 
that  lie  "is  Indebted"  to  the  principal  defendant, 
the  fact  that  he  >ayB  the  money  into  court  is  a 
sufficient  admission  that  the  indebtedness  existed 
at  the  time  of  service,  and  he  is  not  liable  to  an- 
other action  by  the  prinoipal  defendant.— Barber 
V.  Howd,  (Mich.)  48  N.  W.  689. 

Entry  of  judgment. 

15.  The  Indebtedness  of  the  principal  defend- 
ant to  the  plaintiff  need  not  be  submitted  to  the 
jury  which  tries  the  issue  between  the  plaintiff 
and  the  garnishee,  and  where  judgment  against 
the  principal  defendant  is  rendered,  but  not  en- 
tered until  after  judgment  against  the  garnishee, 
the  entry  may  be  made  iMtne  pro  tune. — Capital 
City  Bank  v.  WakeAeld,(lowa,)  48  N.  W.  lOW. 
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Fartles. 

16.  A  garnishee  answered  that,  through  the 
prinsipal  defendant,  who  was  an  agent  for  P.  and 
W.,  he  bought  from  them  certain  notes  and  bonds. 
The  plaintiff  joined  Issue,  alleging  that  the  notes 
and  bonds  belonged  to  the  principal  defendant, 
and  were  by  hliu  transferred  to  the  garnishee  to 
defraud  creditors.  Held,  that  P.  and  W.  were 
not  necessary  parties. —Capital  City  Bank  T. 
Wakefield,  (Iowa,)  48  N.  W.  1059. 

Discharge  of  garnishee. 

17.  A  motion  to  discharge  a  garnishee,  which 
la  sworn  to  positively  by  the  defendant,  and  Is 
treated,  without  objection,  on  the  hearing  as  an 
afBdayit,  is  ayailable  as  evidence  to  support  a 
discharge.— Lenhoff  t.  Plsher,   (Neb.)  48  K.  W. 

tsa. 

aUABBIAN  AND  WAED, 

ICoii  compos  mentis  —  Onardian  ad 
litem. 

The  appointment  by  the  county  oourt  of  s 
general  guanlian  of  an  Insane  wife,  divorced  pur* 
suant  to  the  provisions  of  Laws  Wis.  1881,  o.  2ilT,  S 
".  does  not  suspend  the  fnnotlons  of  a  guardian 
(id  iltem  appointed  by  the  circuit  oourt,  as  pro- 
vided by  section  5,  to  protect  the  rights  of  de- 
fendant in  the  divorce  proceeding. —Hloks  r. 
Hioks,  (Wis.)  48  V.  W.  4S6. 

HarmleBS  Srxor. 

8m  .Appeal,  68-74. 

Hearsay  Evidence. 

See  JSvtdence,  6. 

HIGHWAYS 

Prescription. 

1.  A  road,  whloh  has  been  naed  aa  snch  by 
the  public  for  40  years,  has  become  a  highwav  by 
user,  though  it  may  not  have  been  properly  laid 
out  by  tbe  highway  commissioners;  and  the  fact 
that  the  user  has  not  been  of  the  statutory  width 
of  4  rods,  and  that  a  portion  of  the  road,  as  orig- 
inally laid  out,  has  never  been  used,  does  not 
affect  the  character  of  that  pwtlon  which  has 
been  Icept  In  ose. — Wayne  County  8av.  Bank  v. 
Btockwell,  (Mich.)  48  N.  W.  174. 

a.  The  existence  of  a  legal  public  road  over 
the  premises  of  a  private  person,  unless  they 
consist  of  wild,  uncultivated,  prairie  land,  may 
be  shown  by  user  alone,  but  In  snch  case  user 
must  have  been  with  the  knowledge  of  the  owner, 
and  have  continued  the  length  of  time  necessary 
to  bar  an  action  to  recover  the  title  to  land. 
Graham  v.  Hartnett,  10  Meb.  617,  7  N.  W.  880.— 
Shafer  v.  IStDll,  (Neb.)  48  N.  W.  888. 

BstabUshment  under  statute. 

8.  Bev.  Bt.  IT.  S.  S  2477,  provides  that  "the 
right  of  way  for  ttie  construotlon  of  highways 
over  the  public  land  is  hereby  granted. "  Comp. 
Laws  D^.  Ter.  S$  1189,  1191,  were  enacted  In 
1877,  and  provide  that  "all  section  lines  shall  be 
and  are  hereby  declared  public  highways,"  and 
that  the  highways  alone  section  lines  shall  be 
66  feet  wide,  and  shall  be  taken  equally  from 
each  side  ot  said  lines.  An  Indian  title  was  ex- 
tinguished In  1877,  and  the  land  surveyed  in  Au- 
gust, 1879.  The  plaintiff  settled  on  the  land  in 
January,  1879,  and  made  final  proof  in  June, 
1888,  under  tiie  pre-emption  laws.  In  1886  a  high- 
way was  opened  along  the  section  lines.  Held, 
that  the  right  of  way  vested  in  the  public  under 
the  act  of  congress  and  the  territorial  act  of  1877, 
and  the  plaintiff  was  not  entitled  to  compensation 
for  the  land  taken.— Well^  v.  Pennington  Coun- 
ty, (8.D.)  48  N.  W.  806;  Smith  v.  Same,  Id.  80B. 

4.  Under  Oen.  St  Mian.  1878,  e.  18,  §  33,  whioh 
requires  a  petition  for  tbe  opening  of  a  highway  to 
state  the  termini  and  general  coarse  of  the  pro- 


posed road,  but  does  not  require  that  the  exact 
route  shall  be  stated,  the  supervisors  may  exercise 
a  reasonable  discretion  in  making  such  variations 
from  tbe  general  course  stated  in  the  petition  as 
pabllo  Interests  require,  and  this  discretion  is  not 
taken  away  or  limited  by  the  fact  that  the  petition 
describes  a  definite  and  particular  line. — State  v. 
Thompson,  (Minn.)  48  N.  W.  1111. 

Obstruction — Negligence. 

6.  In  an  action  for  damages  for  injury  to  a 
boggy  which  was  upset  by  being  driven,  in  the 
night-time,  against  some  rubbish  which  a  street- 
railroad  company  had  piled  In  the  street  in  pre- 
paring the  ground  for  its  tracks,  where  the  decla- 
ration falls  to  allege  that  the  earth  was  allowed 
to  remain  for  an  unreasonable  time,  or  without 
lights  and  barriers  in  the  night-time,  there  can 
be  no  recovery,  as  It  is  not  negligence  on  the  part 
of  the  company  merely  to  excavate  and  throw  up 
the  earth  while  engaged  in  repairing  or  laying 
its  tracks.— Cowan  v.  Huskegon  By.  Co.,  (Uloh.) 
48  N.  W.  16& 

HOMESTEAD. 

Extent  of  exemption. 

1.  Under  Comp.  Bt.  Neb.  o.  54,  i  8,  which 
provides  that  "the  homestead  is  subject  to  exe- 
cution or  forced  sale  in  satisfaction  of  judgment 
obtained  *  •  *  on  debts  secured  by  mechanic's 
•  •  •  Hen  on  the  premises, "  the  lienholder's 
right  to  enforce  a  sale  of  such  premises  will  not 
be  affected  by  want  of  the  wife's  consent  to  the 
creation  of  the  debt  secured  by  the  lien,  when 
•he  sat  by  and  saw  the  Improvements  for  which 
the  debt  was  incurred  placed  on  the  premises 
without  obleotlon.— Phelps  Biglow  Windmill  Co. 
T.  Bhay,  (Neb.)  48  N.  W.  896. 

8.  A  building  was  used  by  a  debtor  as  a  res- 
idence for  his  family  and  as  an  hotel.  The  en- 
trance was  through  a  room  used  as  an  office. 
Connecting  with  this,  on  the  ground  floor,  were 
the  dining-room  and  kitchen  and  the  sitting- 
room  and  the  bedrooms  of  the  family.  One  room 
on  this  floor  was  used  as  a  bedroom  for  guests, 
and  also  by  the  family  in  passing  from  Uieir 
rooms  to  the  ofBre  and  dining-room.  On  the  sec- 
ond floor  were  bedrooms  for  guests,  access  to 
which  was  by  a  staircase  from  the  office.  Held, 
that  the  whole  building  was  exempt  as  a  home- 
stead.— Cass  County  Bank  v.  Weber,  (lovra,)  48 
N.  W.  1067. 

8.  A  separate  building  on  the  same  lots,  rent- 
ed as  a  business  room  and  a  stable,  used  in  car- 
ryl  Qg  on  the  hotel  business,  are  not  exempt.  — 
Cass  County  Bank  v.  Weber,  (Iowa,)  48  N.  W. 
1067. 

Abandonment. 

4.  Certain  property  was  occupied  for  three 
years  by  a  husband  and  wife.  Two  years  after 
moving  away  she  deserted  him  without  cause 
sufficient  to  entitle  her  to  a  divorce,  and  he  rt- 
tamed  to  the  land.  Some  time  later  she  wrote  a 
letter  urging  him  to  sell  the  property,  and  four 
years  afterwards  she  conveyed  it  to  a  person  who 
three  days  later  rqconveyed  to  hei  husband. 
Held,  thatshehad  abandoned  her  right  to  a  home- 
stead therein.— Farwell  Brick,  Tile  &  Clay  Shin- 
gle Co.  V.  McKenna,  (Mich.)  48  N.  W.  969. 

Mortgaging  homestead. 

5.  Comp.  St.  Neb.  c.  86,  S  4,  provides  that  the 
homestead  of  a  married  person  cannot  be  mort- 
gaged unless  the  mortgage  Is  executed  and  ac- 
knowledged by  both  husband  and  wife.  Chapter 
19,ii3,S,  provides  that  the  grantor  in  a  mortgage 
shall  acknowledge  the  instrument  before  certain 
officers.  Held,  that  where  a  mortgage  was  given 
by  a  married  man  upon  several  parcels  of  real  prop- 
erty, including  the  homestead  of  the  mortgagor, 
and  the  wife  of  the  mortgagor,  then  occupying  the 
homestead  with  him,  old  not  acknowledge  the 
mortgage  before  any  officer  authorised  to  take  ao- 
knomedgment  of  deeds,  the  mortgage  created  no 
lien  upon  the  homestead.  —  Phillips  T.  Bishop, 
(Neb.)  48  N.  W.  1100. 
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HOMIOIDB. 

ETidenoe. 

1.  Evidenoe  as  to  the  places  which  defendant 
bad  visited  after  the  crime  was  committed  is  not 
admissible  to  rebut  the  presumption  that  he  had 
fled  or  kept  out  of  the  way,  where  he  Is  himself 
a  witness,  and  can  testify  directly  to  the  faoL — 
Manning  v.  BUte,  (Wis.)  48  N.  W.  209. 

2.  Where  defendant  does  not  claim  to  have 
acted  in  self-defense,  bat  denies  the  killing,  evi- 
dence as  to  the  reputation  of  deceased  for  law- 
iessnew,  violence,  and  recklessness  is  ImmaterlaL 
—Manning  v.  State,  (Wis.)  48  N.  W.  SOB. 

Instraotions. 

S.  On  appeal  from  a  conviction  of  manalangh- 
ter  in  the  third  degree,  error  cannot  be  predicat- 
ed on  the  court's  failore  to  instruot  on  man- 
slaughter in  the  fourth  degree,  in  the  absence  of 
a  request  to  that  effect  at  the  trial,  especially 
where  the  court  has  charged  that  the  jury  shoula 
acquit  if  they  did  not  find  defendant  guilty  ot 
manslaughter  in  the  second  or  third  degree.— 
Manning  v.  State,  (Wis.)  48  K.  W.  209.      - 


HORSE  AND  STREET  RAIL- 
ROADS. 

Mectrlo  railways. 

1.  Though  the  operation  of  oars  by  electric- 
ity in  the  streets  of  a  oity  may  be  vMra  vire», 
because  the  act  (How.  St  Mich.  c.  94)  under 
which  the  ordinance  was  passed  limits  the  street- 
car companies  to  the  use  of  such  powers  as  were 
known  at  the  time  of  the  passage  of  the  act,  and 
the  amendments  thereto,  such  want  of  power  is 
a  question  between  the  company  and  the  state, 
and  cannot  be  raised  collaterally  In  a  controversy 
between  an  abutting  lot-owner  and  the  company 
as  to  its  right  to  erect  poles  for  its  wires  in  the 
street  McObatb  and  Mobse,  JJ.,  dissenting.— 
Detroit  City  Ry.  v.  Mills, (Mich.)  48  N.  W.  lOOT. 

2.  By  Act  Mich.  1807,  iamead%tory  ot  the  act 
of  l!j55,)  the  right  to  use  any  other  than  animal 
power  was  expressly  conferred,  to  be  exercised 
under  the  authority  and  direction  of  the  munici- 
pal authorities.  The  act  of  1871,  {  1,  provided 
lor  the  operation  of  a  train  railway  for  the  con- 
veyance of  persons  or  property,  to  be  operated 
by  horae  or  other  animal  power,  or  by  steam,  or 
by  pneumatic  or  any  other  motive  power,  or  bj 
any  combination  of  them.  How.  ot  Mich.  || 
9495,  8633.  Held,  that  these  provisions  anthor- 
ized  the  use  of  electric  power,  although  not  dis- 
covered until  after  their  enactment  MoOkatb 
and  MoKSE,  JJ.,  dissenting.— Detroit  City  By.  v. 
Mills,  (Mich.)  48  N.  W.  1007. 

Bights  of  abutting  owners. 

8.  The  use  of  the  street  for  street  railways, 
in  such  a  way  as  not  to  interfere  with  the  right 
of  a  lot-owner  as  one  of  the  public  to  pass  and  re- 
pass thereon,  or  with  the  right  of  ingress  or 
egress  to  and  from  his  lot,  does  not  impose  a  new 
burden  and  servitude,  additional  to  what  was 
Implied  by  the  dedication,  which  it  is  beyond 
the  power  of  the  oity  to  authorise  without  addi- 
tional compensation  to  the  abutting  lot-owners. 
McQbath  and  Mohsb,  JJ.,  dissenting.— Detroit 
City  Ry.  v.  Mills,  (Mich.)  48  N.  W.  1007. 

IiiabiUty  for  negligence. 

4.  In  an  action  against  a  street  railway  for  per- 
senai  injuries  to  pltuntift  occasioned  by  the  colli- 
sion of  one  of  defendant's  cars  with  a  wagon  near 
which  be  was  standing,  a  verdict  tor  plaintUf  is 
warranted  where  there  u  evidence  that  the  wagon 
was  standing  stUl  so  near  to  the  track  that  tha  oar 
4X>uld  ndt  possibly  dear  it— Eooh  t.  SU  Paul  City 
Ry.  Co.,  (Minn.)  48  N.  W.  191. 

fiUSBAITD  ASny  WIFE. 

See  Divorce;  Dower;  Someatead;  Marriage. 
As  witnesses,  see  Witnesa,  8-& 


Husband's  liability  for  attorney's  fees  incurred  bf 

wife,  see  Attorney  and  Ctie?it,  6. 

Property  rights  and  Itabillt:  ^. 

1.  Where  the  evidence  falls  to  show  tuat  the 
wife  had  a  separate  estate  or  business,  a  note 
signed  by  her,  given  for  supplies  for  the  support 
of  the  family,  Is  the  debt  of  the  husband  alone, 
he  being  bound  to  furnish  such  supplies. — O'Mal- 
ley  V.  Euddy,  (Wis.)  48  N.  W.  116. 

8.  Before  tbe  enactment  of  Code  Iowa,  f  1937, 
a  husband  Joined  his  wife  in  a  eonveyanoe  of  her 
land,  in  which  "we  do  nereby  covenant  and  da- 
fend  the  title  against  the  lawful  claims  of  all 
peitwns. "  Held,  that  the  husband  was  liable  to 
the  full  extent  of  the  damages  recoverable  under 
the  covenant— Bellows  v.  Litchfield,  (Iowa.)  48 
N.  W.  1063. 

8.  A  wife  inherited  money,  which  she  loaned 
to  her  husband  without  taking  any  evidanos  of  in- 
debtedness. With  a  portion  of  the  fnnds  so  loaned 
the  husband  oonduoted  an  hotel  in  his  own  name 
as  proprietor,  and  Incurred  debts  in  running  the 
hoteL  After  such  debts  were  contracted,  the  bus- 
band  made  a  bill  of  sale  of  the  furniture  and  busi- 
ness to  his  wife,  but  there  was  no  change  in  the 
possession  or  In  the  management  of  the  ousiness. 
A  creditor  of  the  husband  for  goods  furnished  to 
the  hotel  instituted  proceedings  by  attachment, 
whereupon  the  wife  brought  an  aeUon  of  replevin, 
and  reclaimed  the  goods.  Held  that,  as  the  wife 
had  permitted  her  husband  to  do  business  in  his 
own  name  with  her  property,  and  incur  debts  on 
the  faith  that  he  was  the  owner  thereof,  the  rights 
of  such  creditors  were  superior  to  hers.  Follow- 
ing Boy  V.  McPherson,  11  Neb.  197,  7  K.  W.  878.— 
Barly  v.  Wilson,  (Neb.)  48  N.  W  148- 

4.  Under  Code  Iowa,  {  2314,  providing  that 
"the  expenses  of  the  family  and  tne  education  of 
the  ohifdren  are  chargeable  on  the  property  at 
both  husband  and  wife,"  the  wife  cannot  be 
charged  with  any  part  of  the  rentofa  farm  leased 
by  the  husband,  and  occupied  by  the  family  as  a 
home.— Hecht  v.  (Jitch,  (Iowa,)  48  N.  W.  988. 

5.  Where  a  wife  by  power  duly  ezecnted  oon- 
stitntes  her  husband  and  other  named  persons  ber 
"attorney  and  attorneys  in  fact  and  in  law, "  and 
grants  such  "attorney  or  attorneys"  fnll  power  to 
convey  or  mortgage  her  land,  so  much  of  the 
oonsideratton  of  a  mortgage  made  by  her  has- 
band  as  oonsists  in  the  mortgagee's  agreement 
to  dis<diarge  an  existing  mortgage  on  the  land  is 
manifestly  for  the  wife's  benefit,  and  the  land  Is 
to  that  extent  bound  by  the  husband's  mortgage. 
— Katon  V.  Dewey,  (Wis.)  48  K.  W.  S8& 

41.  The  mortgage  is  valid  as  to  the  balance  of 
the  consideration,  though  it  was  a  loan  to  the 
husband  on  his  individual  notewhei«  the  author- 
ity granted  by  the  power  was  to  mortgage  "for 
any  and  all  purposes, "  and  there  is  no  evidenca 
of  coUnsion  be  ween  the  husband  and  the  mort- 
gagee, nor  anv  as  to  the  use  of  the  loans  obtained, 
whether  for  the  wife's  benefit  or  the  husband's. 
—Baton  V.  Dewey,  (Wis.)  48  N.  W.  SSS. 

Wife's  separate  estate — Bights  of  hiis- 
band's  creditors. 

7.  The  land  of  a  wife  cannot  be  charged  in  fa- 
vor of  her  husband's  creditors  with  the  value  of 
Improvements  made  by  htm  when  the  expenditures 
have  been  made  in  good  faith  in  payment  of  a  debt 
due  the  wife.- Frost  v.  Steele,  (Minn.)  48  H.  W. 
418. 

Conveyances. 

8.  A  deed  by  husband  and  wife,  though  not 
expressly  purporting  to  convey  the  Individual  es- 
tate of  the  latter,  passes  all  her  interest  therein. 
—Clow  V.  Plummer,  (Mioh.)  48  N.  W.  796. 

Impeaohment. 

See  WUneta.  lA-19. 

Imputed  Negllflrenoe. 

See  Zf«0li0encei  & 
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nrosMNiTT. 

1.  A^  agrfinieiit,  entered  into  by  all  the 
•tockholHers  of  a  corporation,  that  ther  will  in- 
demnify such  of  the  stockholders  then  liable  on 
the  company's  paper,  or  who  shall  "thereafter 
become  so,  oy  indorsement  or  otherwise, "  does 
not  limit  the  indemnity  to  stoclcholders  who  hare 
become  "indorsers"  ot  the  oompany's  paper,  but 
gi7es  indemnity  to  any  stockholder  who  nas  be- 
come liable,  in  any  of  the  modes  known  to  the 
law,  to  pay  suoh  corporate  obligations,  and  who 
has  paid  the  same.— Taylor  T.  North,  (Wis.)  48 
K.  W.  138. 

a.  A  contract  between  several  peraons,  stock- 
holders of  the  same  company,  providing  that  each 
would  indemnify,  protect,  and  save  harmless 
snoh  stockholders  who  are  or  become  indorsers  on 
the  oompany's  paper  in  proportion  of  each  stock- 
holder's ownership  of  stock,  and  would,  on  de- 
mand of  any  stockholder  called  upon  to  pay  such 
paper,  contribute  to  the  payment  suoh  snm  as  he 
oufht  to  contribute  In  proportion  to  his  stock,  is 
not  a  contract  of  indemnity  against  liability  as 
indorser,  but  one  of  indemnity  against  loss  or 
damage  by  reason  of  such  liability;  and,  in  an  ac- 
tion on  the  contract,  a  failure  to  allege  that  plain- 
tiff paid  the  obligation  on  which  he  was  Indorser 
is  fatal  on  demurrer.— Taylor  v.  Coon,  (Wis.)  48 
N.  W.  128. 

INDICTMENT  AND  INFOBMA- 

TION. 

See,  also,  .dborttoT^li  Anon,  I;  Burglary;  Se- 
duction, 9. 

Venue. 

An  Information  for  embezzling  mortgaged 
chattels,  containing  in' the  caption  the  name  of 
the  state  and  county  or  city,  gives  the  court  Ju- 
risdiction, though  it  does  not  allege  where  the 
embezzlement  was  committed.  How.  St.  Mich,  i 
968S,  provides  that  it  shall  not  be  necessary  to 
state  any  venae  in  the  body  of  the  indictment, 
but  the  Jnrisdiction  named  in  the  margin  shall 
bo  taken  to  be  the  venae  of  all  the  facts  alleged, 
except  where  a  local  description  is  reaulred. — 
People  V.  Schultz,  (Mich.)  4S  N.  W.  203. 

Indorsement. 

See  Negotiable  Instrmnents,  9-lB. 

In&noy. 

See  Quardian  and  Ward. 

Information. 

See  Indictment  and  InformatUm. 

Infringement. 

See  Trade-Marks. 

INJUNCTION. 

To  restrain  nnisanoe,  tee  Intoxicating  Ugxtors, 
17-19;  NuUanoe,i. 

JnrlBdiotion. 

1.  An  in]nnotlon  to  TMtntin  a  town  from  lay- 
ing out  and  constmotlng  a  highway,  without  any 
funds  in  the  treasury,  and  without  authority  to 
contract  an  indebtedness  for  that  purpose,  is  not 
"an  inlunction  to  suspend  the  general  and  or- 
dinary business  of  a  corporation, "  which  Rev.  8L 
Wis.  I  3780,  declares  "shall  not  be  granted  except 
by  tlte  court  or  presiding  Judge  thereof;"  and 
hence  such  injunction  may  be  granted  by  a  cir- 
cuit court  commissioner.— Bay  Land  &  mp.  Co. 
T.  Town  of  Washburn,  (Wis.)  48  N.  W.  493. 

3.  Where  defendants  had  repeatedly  torn 
dowu  plaintifl's  fenoe  in  ocder  to  pM*  over  his 


lands,  and  had  threatened  to  continue  to  do  so, 
the  plaintiff  was  entitled  to  relief  in  equity  by 
injuaotiou,  in  order  to  prevent  a  multiplicity  of 
suits.— Shafer  r.  Stull,  (Neb.)  48  N.  W.  883. 

Wrongs  prevented. 

6.  In  an  action  to  cancel  the  subscription  of 
complainants  to  the  stock  of  a  corporation  on  the 
ground  that  it  was  procared  by  false  representa- 
tions, and  to  obtain  a  return  of  the  money  paid 
for  the  stock,  it  is  proper  to  lestrain  by  injuno- 
tlon  any  disposition  of  the  corporate  property 
and  the  money  paid  for  the  stock  pending  such 
suit.— Sherman  v.  American  Stove  Co.,  (Mich.) 
48  N.  W.  537. 

4.  The  owner  of  property  on  the  shores  of  a 
lake,  which  is  valuable  as  a  pleasure  resort  on 
account  of  its  nearness  to  the  lake  and  easy  ac- 
cess to  the  water  for  boating  and  Ashing,  may 
maintain  a  suit  to  restrain  a  corporation  from 
drawing  water  out  of  the  lake  so  as  to  lower  its 
level  and  leave  a  wide  margin  of  bog  exposed 
around  its  banks,  which  is  repulsive  In  appear- 
ance, and  unhealthy,  and  so  injurioas  to  plain- 
tiff's OToperty. — Cedar  Lake  Hotel  Co.  v.  Cedar 
Lake  Hydraulic  Co.,  (Wis.)  48  N.  W.  87L 

6.  A  party  who  has  been  in  the  open,  notorious, 
exclusive,  adverse  possession  of  a  portion  of  a 
town-site  for  a  period  of  time  sufScient  to  bar  an 
action  against  him  to  recover  possession  thereof, 
thereby  acquires  an  absolute  title  to  said  land,  and 
may  protect  his  possession  by  injunction  against 
unlawful  aots  of  the  city  authorities  in  attempting 
to  open  street*  through  his  land  on  the  strength  of 
a  plat  made  by  a  former  owner. ^Schook  v.  City  of 
Falto  City,  (Neb.)  4S  N.  W.  468. 

A.  In  an  action  to  enjoin  a  city  from  paying 
for  lighting  by  electricity,  a  statement  in  the 
petition  that  plaintiff  is  a  tax-payer  on  property 
subject  to  assessment,  under  an  ordinance  pro- 
viding for  suoh  expenditure  out  of  the  general 
fund,  instead  of  oy  special  taxation  on  property 
benefited,  is  a  sufBcient  averment  of  injury  to  en- 
title plaintiff  to  maintain  his  action,  if  thegrouDds 
thereof  are  well  founded. — Hanson  v.  Wm.  A. 
Hunter  Electric  Light  Co., (Iowa,)  48  N.  W.  1006. 

Dissolution. 

7.  The  dissolution  of  a  temporary  injunction 
does  not  rest  in  the  discretion  of  the  nUt  prttu 

court  when  it  appears  on  the  face  of  the  plead- 
ings that,  as  a  matter  of  law,  the  injunction 
should  be  dissolved;  the  question  involved  being 
the  validity  of  a  statute.— Burlington,  C.  R.  &  N. 
Ry.  Co.  V.  Dey,  (Iowa,)  48  N.  W.  98. 

INSANITT. 

Hearing  on  habeas  corpus. 

1.  Under  Code  Iowa,  {  1444,  giving  to  a  per- 
son oonflned  as  insane  the  benefits  of  the  writ 
of  habeas  eorpu»,  and  providing  that  at  the  hear- 
ing "the  question  of  insanity  shall  be  decided, " 
the  dlstriot  Judge  in  chambers,  on  petition  for  a 
writ  of  haieoB  eorpitg,  pending  appeal  to  the 
district  court  by  one  adjudged  insane  by  the  com- 
missioners of  inaani^,  and  ordered  to  be  com- 
mitted to  the  asylum,  has  the  right  to  hear  evi- 
denoe  as  to  petitioner's  sanity,  and,  on  finding 
her  insane,  to  order  her  to  be  committed  to  the 
a-ylnm;  and  his  decision  is  res  adjudieata  on 
the  question  of  insanity  in  the  proceedings  on  the 
appeal  to  the  district  court. — InreBresee,  (Iowa,) 
48N.  W.  99L 

3.  The  suffldency  of  the  evidence  to  sustain 
the  finding  of  the  district  judge,  on  hearing  of  the 
petition  for  writ  of  habeatoorput,  cannot  be  con- 
sidered on  appeal,  unless  the  evidence  is  brought 
up  in  the  abstract,  though,  by  reason  of  the  ao- 
senoe  of  a  reporter,  petiUoner  could  not  preserve 
the  evidence.— In  re  JBroaoe, (Iowa,)  48  N.  W.  99L 

INSOLVENCY. 

Bee,  also,  Aasignment  for  Benefit  of  Creditor*; 

Bankruptcy. 
Of  corporations,  see  CorporaUon*,  SL 
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Freferenoes. 

1.  An  insolvent  debtor  being  Indebted  to  a 
bank  of  which  he  was  a  oustomer  and  depositor, 
made  a  general  deposit  to  the  credit  of  his  own 
account,  and  the  next  day,  at  hi*  direction,  the 
bank  applied  the  deposit  to  the  payment  of  a  note 
due  from  him  to  the  bank.  Beta  that,  as  respects 
the  provisions  of  the  Minnesota  insolvent  law 
against  iireferential  payments,  the  case  stood  the 
game  as  if  the  money  had  been  paid  by  the  in- 
solvent directly  in  payment  of  the  note;  and,  if 
the  bank  had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent,  the  money  can  be  recovered 
by  the  assignee.— Tripp  v.  Northwestern  Nat. 
Bank,  (Hinn.)  48  N.  W.  4. 

The  assignee  and  reoeiver — Aotions. 

3.  Under  G^n.  St.  Minn,  c  41,  I  27,  a  receiver 
or  assignee  in  insolvency  may  maintain  an  action 
to  reach  assets  of  an  insolvent  debtor  fraudulently 
concealed  or  disposed  of  by  him,  whether  such  ac- 
tion be  to  set  aside  fraudulent  conveyances,  or  to 
enforce  a  trust  in  favor  of  creditors  under  the 
statute.— Chamberlain  v.  O'Brien,  (Minn.)  48  N. 
W,  447. 

3.  Where  the  insolvent  caused  property  foi 
which  he  paid  the  consideration  to  be  conveyed  di- 
rectly to  his  wife,  and  she  is  found  to  have  been 
cognizant  of  the  fraud,  she  will  be  treated  as  an 
involuntary  trustee  for  existing  oreditors,  and,  if 
she  conveys  the  same  away  to  innooent  purchas- 
ers, the  receiver  may,  at  his  election,  proceed 
against  her  personally  for  the  value  thereof.— 
Chamberlain  T.  O'Brien,  (Minn.)  48  N.  W.  447. 

4.  It  is  not  essential  to  the  maintenance  of  such 
an  action  that  the  claims  of  oreditors  represented 
by  him  should  have  been  previously  reduced  to 
judgment,  for  the  statute  dispenses  with  the  neces- 
sity of  any  lien  In  behalf  of  individual  creditors  in 

such  cases -Chamberlain  y.  O'Brien,  (Minn.)  48 

N.  W.  447. 

Proof  of  daims. 

6.  On  the  trial  of  a  wife's  claim  against  ine 
estate  of  her  insolvent  hosband  for  moneys  loaned, 
it  was  shown  that  the  husband,  In  making  a  state- 
ment for  the  purpose  of  obtaining  credit,  omitted 
to  stats  any  debt  to  his  wife,  and  on  the  trial  the 
husband  admitted  that  the  statement  was  false, 
and  said  that  it  was  so  made  on  advice  of  a 
fridnd.  field,  that  the  question  asked  the  hus- 
band as  to  when  his  wife  first  knew  of  snoh  state- 
ment was  not  improper  as  calling  for  a  mere 
opinion,  but  was  competent  to  disprove  the  wife's 
participation  in  the  fraud. — ^Reav.  Jattray  Sc  Co., 
(Iowa,)  48N.  W.  78. 

6.  A  wife,  who  was  a  former  partner  of  her 
husband,  against  whom  are  outstanding  unpaid 
joint  notes  for  moneys  which  went  into  the  firm 
business,  and  which  were  assumed  by  the  hus- 
band as  debts  of  the  firm,  is  a  creditor  of  his  es- 
tate, within  the  Iowa  general  assignment  act, 
(Code,  c  7,  tit  14,)  though  the  holder  of  one  of 
the  notes  has  made  no  demand  for  a  distributive 
share  in  the  estate;  and  the  court  will  order  the 
proper  distributive  share  to  be  applied  on  such 
notes.— Rea  v.  Jaltray  &  Co.,  (Iowa,)  48  N.  W.  78. 

7.  Antedated  notes  given,  just  before  making 
s  general  assignment,  by  a  husband  to  his  wife, 
who  was  a  former  partner,  to  an  amount  equal  to 
the  debts  of  the  firm,  which  had  been  assumed 
by  him,  but  were  not  paid  at  that  time,  do  not 
change  the  relations  of  the  parties.— Bea  v.  Jaff- 
ray  &  Co.,  (Iowa,)  48  N.  W.  78. 

Discharge. 

8.  Under  the  Minnesota  insolvent  law,  requir- 
ing a  debtor  to  make  an  assignment  of  "all  his  un- 
exempt  property  for  the  equal  benefit"  of  his  cred- 
itors, who  shall  file  releases,  the  Insolvent's  right 
to  a  discharge  depends  upon  his  having  in  good 
faith  subjected  all  his  unezempt  property,  whether 
in  or  out  of  the  state,  to  the  insolvency  proceed- 
ings.—Harrison  V.  Kellogg,  (Minn.)  48  «.  W.  1132. 

a.  Laws  Minn.  ISSl,  c.  U\  i  10,  provided  for 
dtlng  Insolvents  "when  any  creditor  •  •  • 
alleges  by  complaint   *   •   *    that  such  Insolvent 

^  -'      Laws  1880,  o.  SO,  |  7,  amended  Motion 


10,  so  that  It  reads;  'When  any  creditor  •  •  • 
sball  petition  to  the  court  or  judge,  •  •  •  set- 
ting forth  that  such  debtor  has, "  eta  The  amend- 
ing statute  added  several  grounds  for  denying  an 
insolvent  his  release,  and  provided  that,  if  the  in- 
solvent was  charged  with  false  swearing,  the  facts 
In  relation  thereto  should  be  set  out,  but  It  did  not 
require  the  details  to  be  specified  in  relation  to 
other  charges.  Held,  that  the  charges  in  snch  a 
petition,  ezoept  the  charge  of  false  swearing,  may 
be  made  In  the  general  terms  of  the  statute. — Bar. 
risen  T.  KeUogg,  (Minn.)  48  N.  W.  118a. 

Ingtruotloiis« 

See  Trial,  80-80. 

INSUSAKCB. 

Renewal. 

1.  A  fire  insurance  policy  provided  that  the 
company  should  not  be  liable  by  virtue  of  the 
policy,  or  any  renewal  thereof,  until  the  premi- 
um had  been  actually  paid.  It  had  been  the  cus- 
tom of  the  agent  to  make  oat  renewals,  deliver 
them,  and  collect  the  premium.  Ten  days  before 
the  policy  expired  the  insured  asked  Uie  agent 
to  attend  to  its  renewal,  and  he  promised  to  do 
so.  Nothing  more  was  done  until  the  property 
was  burned,  six  months  afterwards.  Held,  that 
the  agent  had  not  waived  prepayment  of  the  pre- 
mium, and  the  insurance  company  could  not  be 
compelled  to  issue  the  renewal.— Zlglery.  Fboenix 
Ins.  Co.,  (Iowa,)  48  N.  W.  987. 

Application. 

3.  A  fire  insurance  policy,  conditioned  to  be 
void  for  misrepresentations  In  the  application, 
is  avoided  by  a  gross  under-statement  of  the 
amount  of  incumbrances.— O'Brien  v.  Home  Ins. 
Co.,  (Wis.)  48  N.  W.  714. 

8.  Whnre  one  defense  relied  on  is  the  falsi^ 
of  the  statements  In  the  application  for  the  pol- 
icy, the  plalntUt  may  show  that  the  questions 
were  truthfully  answered  by  him ;  that  the  com- 
pany's agent  who  wrote  out  the  appliuation  mis- 
stated his  an.swers;  and  that  he  signed  the  ap- 
plication without  reading  it,  or  knowing  of  the 
misstatements. — McComb  v.  Council  Blufls  Ins. 
Co.,  (Iowa,)  48  N.  W.  1US8. 

4.  Where  the  assured  was  not  questioned  as 
to  incumbrances  on  his  property,  and  did  not  in- 
tentionally conceal  the  facts,  Uia  existence  of  a 
mortgatre  thereon  does  not  Invalidate  the  poIiCT. 
— Vankirk  v.  Citizens'  Ins.  Co.,  (Wis.)  48  N.  w. 
798. 

6.  An  application  fnr  insoranoe  provided  that 
the  representations  therein  contained  should  be 
warranties,  and  that  the  company  should  not  be 
bound  by  any  act  or  statement  miade  by  or  to  any 
agent  or  other  person  not  contained  in  the  appli- 
cation. The  policv  pit>vided  that  the  application 
should  be  a  part  thereof,  and  that  the  company 
should  not  oe  bound  by  any  act  or  statement 
made  to  or  by  any  agent,  unless  Inserted  In  the 
contract.  The  application  was  not  attached  to 
the  policy,  but  was  retained  by  the  company. 
Held,  that  assured  having  told  the  agent  that 
there  was  an  inoumbranoe  of  $3,000  on  the  pnq^ 
erty,  and  he  having  by  mistake  and  without 
assured 's  knowledge  written  it  as  tS,0O0inthe  ap- 
plication, the  policy  was  not  thereby  avoided. — 
Tubbs  V.  Dweliing-House  Ins.  Co.,  (Mich.)  48  N. 
W.  896. 

CionditionB  of  policy. 

6.  A  policy  provided  for  arbitratloD  as  to  the 
amount  of  loss,  and  gave  this  insurer  the  right  to 
take  the  property  insured  at  the  valne  fiixed  by 
the  arbitrators.  The  assured,  after  agreeing  to 
arbitration,  revoked  the  submission,  and  decUned 
to  be  bound.  He  then  had  the  goods  appraised, 
and  sold  them.  Held  a  forfeiture  of  the  policy. 
— Morley  v.  Liverpool  &  London  A;  Olobe  lu. 
Co.,  (Mich.)  48  N.  W.  SOS. 

7.  An  insurance  policy  was  conditioned  to  bo 
void  In  case  the  assured  died  by  his  own  liand, 
unless  he  was  Inwno  at  the  time  of  taking  hia 
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life,  In  which  event  the  insurer  reserved  to  Itself 
the  right  to  pay  the  amount  insured  or  only  to 
refund  the  premiums  paid,  "according  to  the 
equities  of  the  case."  Hftd  that,  tbough  the 
policy  stijiulatea  that  the  amount  of  insurance 
shall  be  iwid  within  60 days  after  due  notice  and 
satisfactory  proof  of  the  death  of  the  assured, 
where  he  uikes  his  own  life  while  insane  the  in- 
surer is  entitled  to  a  sufficient  time  to  learn  all 
the  facts  controlling  the  equities  of  the  case, 
and  three  months  and  a  few  days,  before  notify- 
ing the  beneficiary  of  the  exercise  of  its  option, 
is  not  an  unreasonable  time. — tSalentine  v.  Mut- 
ual Ben.  Life  Ins.  Co.,  (Wis.)  48  N.  W.  856. 

Waiver. 

8.  A  polioy  provided  far  arbitratlim  aa  to  the 
amount  of  loss,  and  gave  the  insurer  the  right  to 
take  the  property  Insured  at  the  value  fixed  by 
the  arbitrators.  The  aoaured,  after  aneelng  to 
arbitration,  revoked  the  subiniuion,  and  deolmed 
to  be  boond.  Held,  that  where  the  insurance  oom- 
pany,  two  months  after  the  sabmisslon  was  re- 
voked, procured  the  examination  of  the  aaaored 
according  to  the  terms  of  the  policy,  this  was  a 
waiver  of  the  fcnieiture  — Morley  v.  Liverpool  & 
London  &  Olobe  Ins.  Ca,(Hloh.)  48  V.  W.  fiOS. 

Proof  of  loss. 

8.  The  fact  that  assured  In  her  proofs  of  loss 
Included  some  articles  that  were  not  her  property 
did  not  invalidate  the  policy,  where  no  fraud  was 
intendeil,  and  she  supposed  the  articles  were  in- 
cluded in  a  clause  of  the  policy,— Tubbs  v.  Dwell- 
ing-House  Ins.  Co.,  (Hich.)  48  N.  W.  896. 

10.  Where  the  assured,  in  his  final  proofs  of 
loss,  adopted.  Item  for  Item,  the  valuation  of  the 
arbitrators,  he  was  bound  thereby,  in  the  ab- 
sence of  fraud.— Morley  v.  Liverpool  &  London  & 
Globe  Ins.  Co.,  (Mich.)  48  K  wT  502. 

11.  Under  the  provision  of  the  politgr  that  all 
j)ersons  having  a  claim  thereunder  should  forth- 
with give  written  notice  of  any  loss,  and  within 
80  days  ftimish  proofs  thereof,  and  that  until 
such  proofk  should  be  furnished  the  claim  should 
not  be  due  or  payable,  failure  to  make  proof 
within  the  SO  days  did  not  work  a  forfeiture,  but 
only  postponed  the  right  of  action  till  they  were 
supplied.— Tubbs  v.  DweUing-House  Ins.  Co., 
(Mich.)  48  N.  W.  S98. 

— —  Waiver. 

13.  The  insurer  waives  proof  of  loss  by  deny- 
ing its  liability  on  the  policy,  and  refusing  to  pay 
the  loss,  before  the  time  for  making  proof  has 
expired.— VanUrk  v.  Citliens'  Ins.  Co.,  (Wis.) 
48  N.  W.  798. 

Agents. 

18.  The  plaintUt  applied  for  fire  insurance  to 
a  local  agent,  who  wrote  to  R.  ScCo.,  general  In- 
surance agents,  to  send  him  a  policy.  R.  &  Co. 
wrote  an  application,  signed  it  In  their  own 
names,  and  sent  it  to  the  defendant's  general 
affent  The  latter  issued  the  policy,  and  It  was 
sent  through  B.  &  Co.  to  the  local  agent,  who 
collected  the  premium  and  sent  it  to  R.  &  Co. ,  and 
It  was  by  them  credited  to  the  defendant's  gen- 
eral agent.  The  polioy  provided:  "This company 
shall  not  be  liable  until  the  actual  payment 
of  the  premium.  •  *  •  The  application  re- 
ferred to  in  this  policy  shftU  be  considered  as  a 
part  of  this  policy,  and  a  warranty  by  the  insured. 
*  *  *  Any  person  other  than  the  insured,  or 
the  duly -authorized  agent  of  this  company,  who 
may  have  procured  this  insurance  to  be  taJcen  by 
this  company,  shall  be  deemed  to  be  the  agent 
of  the  insured  named  In  this  policy,  and  not  of 
this  company.  •  *  •  This  policy  is  made  and 
accepted  in  reference  to  the  foregoing  terms  and 
conditions  which  are  hereby  declared  a  part  of 
this  contract"  Held,  that  R.  &  Co.  were  not 
the  agents  of  the  instti«d,  and  the  insurance  com- 
pany could  not  avoid  liability  for  a  loss  because 
of  misrepresentations  in  the  application  signed 
by  R.  A;  Co.,  nor  on  the  ground  Utat  the  premium 
had  not  been  paid  to  the  company. — £k>uth  Bend' 
Toy  Manuf'g  Co.  v.  Dakota  Fire  &  Marine  Ins.  Co., 
(8.  D.)  48  H.  W.  810. 

V.48N.W. — ^75 


AotioiM  on  polloles — Evidenoe. 

14.  In  an  action  on  a  life  Insurance  policy, 
plaintiff,  beneficiary,  allied  that  he  was  the 
owuer  and  holder  and  entitled  to  the  proceeds 
thereof.  The  company  paid  the  money  into  court, 
averring  that  the  widow  claimed  it;  and  the  lat- 
ter, being  made  a  party,  answered,  alleging  that 
the  policy  was  bequeathed  to  her  by  her  hus- 
banci;  that  It  had  been  written  In  plaintiff's  fa- 
vor solely  to  secure  payment  of  certain  notes 
made  to  him  by  her  husband,  which  had  been 
fully  paid.  PlalntitE  replied  that  the  policy  was 
also  collateral  security  for  other  debts  due  him 
by  decedent,  and  that  in  consideration  of  the  sur- 
render of  the  notes  decedest  had  relinquished  to 
bim  all  rights  in  the  polioy.  Held,  that  it  was 
error  to  exclude  evidence  of  the  excess  of  the  in- 
debtedness over  the  amount  of  tiie  notes,  od 
the  ground  that  it  tended  to  show  conditional 
ownership  of  the  policy,  and  hence  was  inoonsist- 
ent  with  plaintili'B  original  claim  of  uncondi- 
tional ownership. — Bhova  v.  Shove,  (Wis.)  48  N.. 
W.  647. 

15.  The  existence  of  a  mortgage  on  Insured 
property  Is  a  fact  material  to  the  risk,  proof  of 
which  materiality  Is  not  necessary,  so  that  it 
Is  not  error  to  exclude  it— Vankirk  v.  Citizens'' 
Ins.  Co.,  (Wis.)  48  N.  W.  796. 

16.  The  assured  is  competent  to  testify  whether 
or  not  be  intentionally  concealed  the  existence 
of  a  mortgage  on  the  insured  property  from  the 
agent  of  the  Insurer.— Vankirk  v.  Citizens'  Ins. 
Co.,  (Wis.)  48  N.  W.  798. 

17.  Where  the  only  evidence  as  to  the  amount 
of  the  loss  consisted  of  the  two  appraisals, — one 
by  the  arbitrators,  and  one  ordered  by  plaintiff, 
— the  Jury  were  bound  to  adopt  one  or  the  other, 
and  Bverdict  inconsistent witli either  should  have 
been  set  aside.— Morley  v.  Liverpool  &  Iiondon  & 
Olobe  Ins.  Co.,  (Mich.)  48  N.  W.  B03. 

18.  Under  Circuit  Court  Rule  Hioh.  104,  re- 
quiring declarations  on  policies  to  set  forth  only 
Ute  dates  and  amounts  thereof,  premiums  paid, 
risk  insured,  and  loss,  and  allowing  proof  to  be 
made  in  the  same  way  as  if  the  policy  were  set 
forth  in  full,  a  failure  to  submit  to  arbitration, 
as  required  by  the  policy,  may  be  proved  as  a 
defense  under  the  general  Issue  witnout  notice, 
although  such  provision  was  not  declared  on 
either  verbaiim  or  in  legal  effect — ^Morley  v. 
Liverpool  &  London  &  aiobe  Ins.  Co.,  (Mich.)  48 
N.  W.  503. 

19.  Acts  18th  Gen.  Asscm.  Iowa,  o.  811,  S  8, 
provides  that  in  a  suit  on  any  policy  of  insur- 
ance, "In  ctoe  of  the  loss  ol  any  building  so  in- 
sured, "  the  sum  stated  in  the  policy  shall  be 
prima /octeevldenoe  of  the  value  of  the  property, 
and  it  shall  only  be  necessary  for  the  assured  to 
prove  "the  loss  of  the  building  insured, "  and  due 
notice  of  the  loss.  Held,  that  the  amount  stated 
in  a  polioy  was  not  prima  facte  evidence  of  the 
value  of  personal  property  Insured.— Joy  v.  Secu- 
rity Mre  Ins.  Co.,  (Iowa,)  48  N.  W.  10«. 

20.  The  property  insured  consisting  of  old  or 
second-hand  furniture,  which  cannot  be  said  to 
have  a  fixed  market  value,  it  is  com^tent  for  the 
insurance  company  to  prove  the  price  at  which 
the  insured  had  offered  to  sell  the  property,  to 
show  value.  — Joy  v.  Security  Tire  Ins.  Co., 
(Iowa,)  48  N.  W.  1049. 

21.  In  an  action  on  an  Insurance  policy  the 
only  allegation  in  the  answer  In  regard  to  the 
time  of  Ivinglng  suit  was  the  statement.  In  con- 
nection wim  allegations  tending  to  show  the 
proof  of  loss  to  be  defective,  that  "this  action  is 
premature. "  After  testimony  had  been  offered 
by  both  sides,  the  defendant's  counsel  stated  in 
his  argument  that  the  sheriff's  return  showed 
that  the  action  had  been  begun  within  90  days 
after  proof  of  loss,  contrary  to  Acts  18th  Gen. 
Assem.  Iowa,  o.  211,  S  3.  Meld,  that  the  oourt 
might,  in  its  discretion,  allow  the  plaintiff  to 
show  that  the  defense  was  not  well  founded, 
since  the  answer  did  not  properly  apprise  him  oc 
the  defense  relied  on.— McComb  v.  Council  BluSS 
Ins.  Co.,  (Iowa,)  48  K.  W.  1088. 
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ISTDBZ. 


Aotions  on  polloies — Xnstraotloiui. 

W.  Au  instractiou  that  "proof  of  fraud  staonld 
be  of  such  a  character  as  to  be  Inconsistent  with 
any  other  view  than  that  the  assured  was  guilty 
of  fraud, "  is  erroneous,  as  requiring  fraud  to  be 
established  beyond  a  reasonable  doubt,  and  the 
error  is  not  cared,  by  a  further  charge  that  they 
•'should  deal  with  that  question  precisely  as 
with  any  other  question  of  fact,  viewing  it  rea- 
sonably, weighing  it  and  acting  upon  it  upon  the 
same  testimony,  and  using  the  same  reason  in 
Arriving  at  results  as  upon  any  other  branch  of 
the  case." — ^Morley  v.  Liverpool  Sc  London  & 
■Qlobe  Ins.  Co.,  (Mich.)  48  N.  W.  608. 

S8.  Defendant  could  not  be  prejudiced  by  the 
court's  instructions  that  plaintiff  could  recover 
for  oertain  articles  of  wearing  apparel  amount- 
ing in  value  to  tiiS,  where,  if  insured  at  all,  they 
were  insured  under  a  (TOO  clause  in  the  policy, 
and  the  loss  under  that  clause  was  over  <1,000. 
— Tubbs  v.  Dwelling- House  Ins.  Co.,  (Mich.)  46 
N.  W.  896. 

84.  In  an  action  by  the  mortgagor  on  a  polloy  la 
wUoh  the  loss  is  payable  to  the  mortgagee,  it  is 
error  to  instruct  the  jury  to  find  for  plaintiff,  wheo 
the  evidence  is  oonflioting  as  to  whether  the  mort- 
gage has  been  paid.— Qraves  v.  Amerloan  Live- 
stock Ins.  Ca,  (Uinn.)  48  N.  W.  «Bi. 

Judgment. 

25.  In  aa  action  era  a  polloy  of  Insurance  In 
which  a  mortgagee  secured  by  the  policy  is  joined 
aa  a  party,  the  court  may,  in  case  of  a  recovery  in 
the  action,  adjust  the  rights  of  the  plaintiff  and 
mortgagee  in  the  floal  jndgmeDt,  though  the  ac- 
tion is  properly  triable  by  jury.— Crion  v.  Will- 
iamsburg City  Fire  Ins.  Co.,  (Minn.)  48  IT.  W.  186. 

Mutual  fire  companies. 

26.  Defendant,  a  mutual  insurance  company, 
had  no  authority  to  issue  jrolicies  as  a  stock  com- 
pany for  a  fixed  cash  premium,  bat  the  statute 
(Sanb.  &  B.  Bt.  Wis.  i  1941e)  provided  that,  in 
case  of  a  loss,  an  assessment  sufficient  to  pay  the 
loss  should  be  made  "upon  all  property  insured.  " 
Seld,  that  a  polloy  issued  for  a  cash  premium  is 
binding  on  the  company  and  not  ultra  vlre».  since 
the  holder,  notwithstanding  such  payment,  is 
under  the  statute  still  liable  to  assessments. — 
Bundle  v.  Kennan,  (Wis.)  48  17.  W.  616. 

37-  In  a  mutual  flre  insurance  compauy,  or- 
ganized under  Laws  Minn.  1881,  o.  91,  all  the  pol- 
icy-bolders  are  members  during  the  term  of  in- 
surance. The  capital  is  made  up  of  cash  pre- 
miums and  premium  notes,  and  the  latter  are  as- 
sessable in  proportion  to  the  amount  of  losses 
sustained.  An  adjudication  of  the  insolvency  of 
such  an  insurance  company,  and  the  judicial  seq- 
uestration of  all  its  property,  fixes  the  date  for 
asoertainine  debts  and  claims  against  the  com- 
pany, and  the  effect  is  to  cancel  the  outstanding 
policies.  —  Taylor  v.  Kortb  Star  Mut.  Jo*.  Ca, 
(Minn.)  48  N.W.  772. 

38.  Folicies  on  which  losses  have  not  occurred 
are  not  debts  or  fixed  liabilities  of  the  company; 
and  losses  occurring  after  the  appointment  of  a 
receiver  to  wind  up  the  affairs  of  an  insolvent 
mutual  insurance  company  cannot  be  proved  and 
allowed  as  claims  against  the  company  by  the  re- 
ceiver. —  Taylor  V.  North  Star  Hut.  Ins.  Co., 
(Minn.)  48  N.  W.  772. 

Mutual  benefit  insurance. 

29.  In  an  action  on  a  mutual  benefit  oertiflcate, 
where  the  association  pleads  suspension  of  deceased 
tor  non-payment  of  dues,  testimony  by  the  proper 
officer  that  he  recollects  sending  notices  to  mem- 
bers of  a  particular  assessment,  as  was  his  duty 
aud  custom  to  do,  and  that  he  believes  he  sent  no- 
tice to  all  on  this  particular  occasion,  is  evidence 
of  sending  notice  to  a  particular  member,  although 
the  officer  cannot  swear,  positively  and  spscifioally, 
•s  to  such  member. — Backdahl  v.  Grand  Lodge 
Ancient  Order  of  United  Workmen,  (Minn.)  48  N. 
W.  454. 

80.  Where  it  is  contemplated  by  the  constitution 
of  a  mutual  benefit  association  that  suspension 
shall  not  necessarily  result  from  non-nayment  of 


dues,  the  association  being  authorized  to  "other- 
wise direct, "  a  declared  suspension,  ex  parte,  and 
without  notice,  is  ineffectual  to  terminMA  too  ob- 
ligation  of  the  association  on  its  contract  of  insur- 
ance.—Backdahl  V.  Q-rand  Lodge  Ancient  Order  of 
United  Workmen,  (Minn.)  48  N.  W.  454. 

81.  In  an  action  on  a  mutual  benefit  certificate, 
allegations  In  the  answer  of  the  association  that 
deceased  was  suspended  for  non-payment  of  assess- 
ments, and  that  he  was  suspended  for  non-payment 
of  dues,  do  not  set  up  Inconsistent  defenses  be- 
tween which  defendant  must  be  compelled  to  elect 
—Backdahl  y.  Oraod  Lodge  Ancient  Order  of 
United  Workmen,  (Minn.)^  N.  W.  464. 

82.  In  an  action  on  a  mutual  benefit  certificate, 
the  decree  of  the  probate  oourt  dlstribaUng  the 
estate  of  the  deceased  to  plaintiffs  is  not  admissi- 
ble as  ae^nst  the  association  to  prove  that  they 
are  his  heirs.— Backdahl  v.  Grand  Lodge  Ancient 
Order  of  United  Workmen,  (Minn.)  48K.  W.  4M. 

88  The  defendant  association,  aa  wall  as  its 
subordinate  lodges,w«re  unincorporated  voluntary 
associations  for  the  mutual  benefit  and  insurance 
of  their  members.  The  subordinate  lodges  were 
answerable  to  defendant  in  many  things  as  in  the 
matter  of  assessBents,  and  had  representation  at 
the  meetings  of  defendant,  bat  in  other  matters 
they  acted  without  reference  to  defendant  Held, 
that  plainUlTs  son,  who  becsme  a  member  of  one 
of  the  Bubordiaate  lodges,  and  thereby  became  en- 
titied  to,  and  received  from  defendant,  a  poUcty  ot 
Insurance,  could  designate  his  lodge  as  benefleiary, 
and  that  plaintiff  could  not  qoestton  the  capacity 
of  such  lodge  to  take  assoch  benefloiary. — Bacon  v. 
Brotherhood  of  Railroad  Brakemen,  (Minn.)  48  N. 
W.llOT. 

INTEBEST. 

See,  also,  tTimrv. 

When  allowed. 

1.  In  actions  tot  damages  for  negligence,  in- 
terest may  be  awarded  or  withheld  in  the  discre- 
tion of  the  jury,  as  provided  by  Comp.  Laws  N.  D. 
S  4578. -Ell  V.  Northern  Pac.  K.  Co.,  (N.  D.)48N. 
W.  222.      . 

2.  The  plaintiff  having  recovered  judgment 
for  $5,000  damans  and  costs,  and  having  paid  bat 
$8.85  for  the  original  costs,  and  the  whole  of  the 
judgment  and  costs  having  been  settled  by  the 
judgment  debtor  at  the  end  of  litigation,  after 
two  years,  the  judgment  creditor  was  not  entitled 
to  interest  on  the  taxable  bill  of  costs. — O'Don- 
nell  V.  Omaha,  N.  ^fe  B.  H.  R.  Co.,  (Neb.)  48  N. 
W.  880. 

Interventloii. 

See  PartU»,  5. 

In  attachment,  see  Attachment,  10,  U. 

INTOXIOATINa  UQTTOBS, 

Constitutionality  of  acts. 

1.  The  provision  of  section  8,  Act  S13,  l>ub. 
Acts  Mich.  1887,  that  the  principal  in  the  bond 
required  by  that  section  shall  not  sell  intoxicat- 
ing liquors  in  any  other  place  than  that  specified 
in  the  bond,  without  giving  notice  and  executing 
another  bond,  is  not  UBOonatituUonal. — ^Pooiple  v. 
Brown,  (Mich.)  48  N.  W.  U8. 

9.  The  Wilson  law  is  sot  a  delegation  but  aa 
exerdae  of  the  power  of  congress  to  regulate  com- 
merce between  the  states,  and  it  subjects  intoxi- 
cating liquors  from  other  states  in  the  original 
packages  to  the  laws  of  the  state  enacted  before 
its  passage.— Bute  v.  Fraser,  (N.  D.)  48  N.  W. 
843. 

Licenses. 

8.  Ten  days  after  an  application  to  the  trustees 
of  a  village  for  a  license  to  sell  intoxicating  liquors, 
the  relator  and  others  filed  a  remonstrance  based 
on  defects  in  the  petition,  the  published  notice 
thereof,  and  the  bond  given  by  the  upUcant.  A 
few  hours  before  the  time  set  fora  nearing,  the 
relator  and  others  filed  a  second  remonstrance,  oa 
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the  graaui  that  tlie  applicant  waa  not  a  man  of 
good  character.  No  evidence  was  offered  In  sup- 
I>ort  of  the  fint  remonstrance.  Held,  that  it  was 
not  olear  that  the  second  was  filed  in  good  faith, 
and  the  writ  of  mandamua  would  not  Issue  to  com- 
pel the  trustees  to  revoke  the  license,  and  grant  a 
hearing  on  the  second  remonstrance.— State  t. 
Pearse,  (Neb.)  48  N.  W.  891. 

4.  A  remonstrance  against  the  Issue  of  a  U- 
oense  to  sell  Intoxioatlng  drinks  having  been 
ovei-ruled,  and  an  appeal  taken  to  the  district 
<ionrt,  the  revocation  of  a  license  Issued  before 
the  appeal  is  disposed  of  will  be  compelled  by 
manaamut,  though  there  may  have  been  some 
delay  in  perfecting  the  appeal.— State  v.  Bays, 
(Neb.)  48  N.  W.  270;  Id.  871. 

Illegal  aalM — Conatraotion  of  BtatatM. 

6.  Under  Ciode  lows,  S«  1888,  1B4S,  making 
It  an  offense  to  keep  intoxicating  liquors  with 
Intent  ■'to  sell  the  same  wltiliin  the  state,  con- 
trarv  to  law, "  the  intent  need  not  be  to  sell  in 
or  from  the  building  in  which  the  Uqaors  are 
kept -State  v.  Viers,  (Iowa, )  48  N.  W.  788. 

«.  Under  Code  Iowa,  SI  1S88,  1648,  making  It 
an  offense  to  maintain  ainiilding  inwnioh  liquors 
are  sold  or  kept  for  sale,  contrary  to  Law,  it  Is 
an  oSenae  to  maiatain  a  building  In  wliich  liq- 
uors atw  Illegally  sold,  though  no  liquors  ai«  kept 
in  that  building.-fitate  t.  Vtws,  (Iowa,)  48  N. 
"W.  788. 

SolM  to  minora. 

7.  A  saloon-keeper  who,  without  protest,  al- 
lows an  adult  to  buv  Intoxicating  liquor,  and 
give  it  to  a  minor  to  drink  in  his  saloon,  violates 
Acts  Hich.  1887,  No.  81)1,  prohibitlag  tiie  "fur- 
nishing" of  intoxjoating  liquors  to  minors. — Peo- 
ple V.  Neumann,  (Mich.)  48  N.  W.  890. 

Criminal  proseoution. 

8.  Act  818,  Hich.  i  8,  (Pub.  Acta  1887,)  pro- 
vides  that  the  principal  in  the  bond  required  by 
the  section  shall  not  sell  liquor  in  any  other 
place  than  that  specified  in  the  bond  witnout  giv- 
ing notice  and  executing  another  bond,  and  that 
any  violation  thereof  shall  be  a  misdemeanor, 
punishable  "as  provided  in  section  6  of  this  act. " 
Section  6  provides  no  punishment  or  penalty, 
but  section  7  provides  punishment  for  violation 
of  any  of  the  provisions  of  the  act  Held,  that 
a  violation  of  section  8,  by  selling  liquor  in  two 
different  places  without  giving  the  required  no- 
tice or  executing  the  required  bond,  was  punish- 
able under  section  7.— People  v.  Brown,  (Uich.) 
48  N.  W.  158. 

9.  Act  Mich.  June  28,  1887,  which  minutely 
covers  the  entire  subject  of  the  manufacture  ana 
sale  of  Intoxicating  liquors,  and  which  empowers 
city  councils  to  authorize  their  sale  only  on  we^- 
days,  and  which  repeals  all  Inoonslstent  acts, 
by  implieation  repeals  a  city  ordinance  regulat- 
ing the  sale  of  intoxicating  liqoors  on  (he  SablMth 
day;  and  hence  a  conviction  for  a  sale  on  tiiat 
day,  tn  violation  of  the  ordinance,  is  no  bar  to  a 
prosecution  for  the  same  sale  undpr  Act  June  28, 
1687.— People  ▼.  Forman,  (Mich.)  48  N.  W.  169. 

10.  tTnder  a  criminal  prosecution  for  violating 
Pub.  Acta  Mich.  1887,  No.  818,  f  16,  which  pro- 
vides that  it  shall  be  unlawful  for  any  person  to 
allow  a  minor  to  visit  or  remain  in  any  room 
where  liquors  are  sold,  unless  accompanied  by 
his  father  or  guardian,  it  appearing  that  defend- 
ants were  absent  at  the  time  of  the  offense,  and 
their  saloon  was  in  charge  of  their  clerk,  and 
they  had  no  knowledge  of  the  minor's  presence, 
they  cannot  be  convicted  of  the  offense  charged. 
—People  V.  Hughes,  (Mich.)  48  N.  W.  945. 

11.  The  provision  in  section  14  of  said  act, 
making  a  saloon-keeper  liable  when  his  clerk  or 
servant  permits  minors  to  play  cards  in  tne  sa- 
loon, does  not  extend  the  liability  of  the  saloon- 
keeper, under  section  16,  to  acts  of  his  clerk. — 
People  V.  Hughes,  (Mich.)  48  N.  W.  946. 

Information. 

13.  Comp.  St.  Neb.  &  60,  {  11,  provides  that 
"all  persons  who  shall  seller  give  away  upon  any 
pretext  malt,  spirituous,  or  vinous  liguors,  or  anv 


intoxicating  drinks,  without  haringllnt  •  •  > 
obtained  a  license,"  eto.,  shall  be  lined,  ate. 
HelcL,  that  ea^  aet  of  selling  any  of  the  liquors 
named  in  the  seotloa,  aa  well  as  the  aot  tar  giv- 
ing away  any  of  them,  wlthont  a  license  to  do 
so,  is  a  crime;  and  an  information  charging,  in 
one  count,  that  defendant  sold  and  gave  away 
apirituous,  vinooa,  and  intoxicating  liquors,  is 
too  Indeilnite  ana  uncertain,  and  should  be 
quashed,  on  motion.  Following  State  v.  Pischel, 
10  Neb.  490,  80  N.  W.  848.— Smth  r.  State,  (Neb.) 
48  N.  W.  898.  -.  V        / 

— —  Evidence. 

18.  On  the  trial  of  an  Indictment  for  maintain- 
ing a  nuisance,  where  it  appears  that  officers,  act- 
ing under  a  search-warrant,  found  in.  the  house  a 
iug  partly  filled  with  liquor,  two  bottles  of  whls- 
:y,  a  large  number  of  emp^  bottles  and  some 
S lasses  which  had  contained  beer,  there  Is  evl- 
ence  to  sustain  a  verdict  of  guilty,  although  act- 
ual sales  are  not  shown  by  direct  evidence.  — State 
r.  Baskins,  (Iowa,)  48  N.  W.  80SI 

Instructions. 

14.  In  a  prosecution  for  maintaining  a  liquor 
nuisance  tlie  court  may  charge  in  a  proper  case 
that  the  Jury  should  consider  the  demeanor  of  the 
witnesses  and  their  interest  or  disposition  to 
shield  the  accused,  and,  in  the  absence  of  a  show- 
ing to  the  contrary,  this  court  will  preanme  that 
the  demeanor  of  the  witnesses  justlfled  the  in- 
structions.—State  V.  Viers,  (Iowa,)  48N.  W.  733. 

Searoh  sad  wiioM  —  Xnteratate  com- 
merce. 

15.  A  car-load  of  beer  shipped  Into  Iowa  by  a 
non-resident,  and  there  seized  in  the  original 
packages  bv  virtue  of  a  searoh-warrant  issued  by 
a  Justice  of  the  peace  under  Code  Iowa,  i  1544, 
and  charging  that  it  belonged  to  certain  residents, 
was  rightfully  in  the  shwiff's  possession  pending 
the  Justice's  determination  as  to  a  forfeiture,  and 
could  not  be  replevied  from  him.— Lemp  v.  Ful- 
lerton,  (Iowa,)  48  N.  W.  1084. 

16.  An  original  package  of  Intoxicating  liquors 
was  transported  by  rail  from  another  state,  and 
upon  being  unloaded  on  the  depot  platform,  and 
before  delivery  to  the  consignee,  was  seized  un- 
der a  search-warrant.  The  condemnation  pro- 
ceedings were  begun  before  the  enactment  by  con- 
gress of  the  "Wilson  BilL"  Held,  that  the  ship- 
ment was  a  lawful  act  of  interstate  commerce, 
and  the  liquors  were  not  liable  to  seizure  under 
the  law  of  Iowa  relating  to  intoxicating  liquors. 
FoUowing  Leisy  v.  Hardin,  185  U.  B.  100, 10  a  Ct 
681.- Sfate  V.  Corrlok,  (Iowa,)  48  N.  W.  808. 

Injunction— Idquor  nolsanoe. 

17.  An  Injunction  will  not  be  granted  to  re- 
strain a  defendant  from  maintaining  a  liquor  nui- 
sance when  it  appearii  that  he  is  the  agent  of  cer- 
tain parties  in  Milwaukee,  who  are  the  leasees  of 
the  nouse  in  which  the  liquor  Is  kept  (or  sale; 
that  the  beer  and  whisl^  are  put  up  in  sealed 
bottles  in  Milwaukee,  and  for  convenience  of  ship- 
ping are  packed  in  boxes  and  barrels;  that  they 
wre  consigned  to  the  Milwaukee  owners,  and  are 
received  by  defendant  as  tbuir  agent;  that  he  re- 
moves the  bottles  from  the  boxes  and  barrels,  but 
sells  them  sealed  to  persons,  who  are  not  allowed 
to  open  them  and  drink  the  contents  on  the  prem- 
ises. Buch  a  sale  is  a  sale  in  the  original  pack- 
ages, within  Leisy  v.  Hardin,  185  uT  B.  100,  10 
B.  Ct.  681.— State  V.  Coonan,  (Iowa,)  48  N.  W.  921. 

18.  Laws  N.  D.  1890,  c.  110,  S  18,  provides  that 
"all  places  where  intoxicating  liquors  are  sold 
*  *  •  in  violation  of  the  provisions  of  this  aot, 
or  where  any  persons  are  permitted  to  resort  for 
the  purpose  of  drinking  intoxicating  liquors  as  a 
beverage,  or  where  intoxicating  liquors  are  kept 
for  sale  *  *  *  in  violation  of  this  act,  are 
hereby  declared  to  be  common  nuisances. "  Held, 
that  a  place  where  liquors  were  sold  in  violation 
of  the  statute  was  a  common  nuisance,  whether 
drinking  on  the  premises  was  or  was  not  permit- 
ted.—State  V.  Fraser,  (N.  D.)  48  N.  W.  843. 

19.  V^here,  under  an  injunction  to  restrain  the 
maintenance  of  a  liquor  nuisance,  it  appeared 
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that  defendant  -eras  a  mMdag  pbysunan,  ana 
kept  a  dmg-Btore,  bnttnat  he  had  no  authorit7  to 
sell  intozlcatiiiguqaor  for  anyporpoee,  and  three 
witnesses  testl^  to  the  porohaae  from  him  of  al- 
cohol in  small  quantities,  and  the  defendant  de- 
nies one  sale,  amnits  one,  bat  says  that  it  was 
for  the  imrposeof  mixing  a  liniment,  and  does  not 
distinctly  deny  the  other  sale,  and  there  was 
other  evldenoe  that  defendant's  place  had  the  re- 

Snte  of  being  a  place  where  liqnorwas  sold,  a 
ecree  granting  the  in)nnotlon  was  not  eiror.— 
Craig  v.  Plnnkett,  (Iowa,)  48  N.  W.  SM. 

Civil  damage  laws. 

30.  In  a  suit  to  have  a  judgment  under  the 
civil  damage  act  declared  a  Hen  on  the  building 
in  which  the  liqnor  was  sold,  a  wife,  whose  hus- 
band rented  the  premises  to  a  saloon-keeper,  and 
looked  after  them  for  her,  is  chargeable  wiu  his 
knowledge  that  intoxicating  liquors  were  being 
sold  on  the  premises,  contraryto  law.— Johnson 
T.  Grimminger,  (Iowa,)  48  N.  W.  106ii. 

21.  In  an  action  to  recover  tor  Injorles  caused 
by  the  sale  and  famishing  of  liquoc  to  plaintiff's 
husband  by  deiendanL  the  admission  of  evldenoe 
of  his  intoxication  after  defendant  went  oat  of 
business  and  another  person  took  the  saloon  was 
error,  in  the  absenoe  of  any  farther  showing  that 
defendant  contributed  to  such  intoxication  by 
selling  or  furnishing  him  Uqoar.— Feaoook  t. 
Oaks,  (Mich.)  48  K.  W.  1068. 

28.  The  exemplary  damages  allowed  by  stat- 
utes of  Ulohigan  authorlilng  a  suit  for  damage* 
1^  any  one  injured  byreaaon  of  a. person's  intux- 
ioation  against  the  person  furnishing  the  liquor, 
are  punitory  in  their  character,  and  designed  to 
punish  the  defendant  for  some  poeitive  wrong 
willfully  inflicted  on  or  caused  the  plaintiff,  or 
tor  some  very  gross  neglect  of  plainuff's  rights 
in  famishing  liquor.  Following  Larzelere  r. 
Klrohgessner,  78  Mich.  278,  28M1  N.  W.  488.— 
Peacock  v.  Oaks,  (Mich.)  48  N.  W.  1063. 

28.  There  can  be  no  reoorerr  for  Injuries 
caused  by  the  sale  or  famishing  of  liqnor  to  an- 
other, unless  auoh  sale  or  furnishing  was  In  rio- 
laUon  of  law.— Peacock  t.  Oaks,  (Mich.)  48  ».  W. 
1062. 

Joinder. 

Of  oauses,  see  Jetton. 

parties,  see  A$$umpM,  8 

Judge. 

See  JvsHoei  cif  the  Peeuse. 

JUDaMBNT. 

llodiiloation  of,  see  .Appeal,  7T-79i 

By  oonfeuion. 

1.  In  Judgment  by  confession,  a  statemeiit  of 
the  facts  oat  of  which  the  confessed  Indebtedness 
arose  is  snffldent,  if  it  contains  enough  to  enable 
creditors  and  others  to  Inrestigate  the  bona  fidei 
of  the  judgment.— Atwater  y.  Manchester  Bar. 
Bank,  (Minn.)  48  N.  W.  187;  Reed  T.  Same,  Id. 

Default  of  co-def)»ndant. 

2.  A  grantor  of  real  estate  by  warranty  deeda, 
•ned  with  his  grantees  in  an  action  to  set  aside  the 
title  which  he  assumed  to  have,  and  to  convey, 
may  defend  in  his  own  name  for  the  defendaats 
served  but  not  answering.— Bausman  v.  Eada, 
(Minn.)  48  N.  W.  769. 

Bes  judicata. 

8.  Where,  in  a  salt  for  foreolcanre,  the  par 
chaser  of  the  land  under  the  lien  of  a  judgment 
junior  to  the  mortgage  is  made  a  defendant,  but  a 
stipulation  is  made  thereafter  that  the  suit  might 
be  discontinued  as  to  him,  and  the  jadgment  of 
foreclosure  rendered  is  not  In  form  or  in  fact 
against  him,  he  and  his  assigns  are  not  estopped  to 
deny  that  the  sale  thereunder  conveyed  a  com- 
plete title  discharged  of  his  right  to  redeem,— Bttui- 
ning  V.  Sabin,  (Minn.)  48  N.  W.  8. 


I  4.  Defendant  conveyed  with  a  covenant  of 
warranty  to  B.,  who  conveyed  to  plaintifl  by  deed 
of  special  warranty.  Of  the  purchase  money  to 
be  paid  by  plainuit,  the  payment  of  tSOO  was 
made  oonoitlonal  on  the  defeat  of  an  adverse 
claim  to  part  of  the  land.  The  adverse  claimant 
recovered,  and  plaintiff  was  compelled  to  paytbe 
costs  of  his  suit  B.  saed  defendant  on  his  cove- 
nant of  warranty,  and  recovered  the  8600,  which 
Slalntlffwas  to  paylf  the  adversedaim  had  been 
efeated.  Plaintiff  then  sned  B.,  alleging  that 
under  the  contract  with  hiio  plaintiff  was  entitled 
to  a  deed  of  general  warranty.  Plaintiff  recov- 
ered in  that  aoit,  and  a  deed  of  general  watxanty 
was  executed  to  him  by  B.in  obedience  to  the  de- 
cree. Plaintiff  then  sued  defendant  on  the  cove- 
nant of  warranty  contained  In  the  deed  executed 
by  deteodant  to  B.  Held,  that  the  judgment  on 
the  warranty  recovered  byB.  was  no  bar  to  plain- 
tiff's action,  and  that  defendant  could  not  ques- 
tioQ  the  validity  of  the  deed  of  guwral  warranty 
exeoated  by  B.  to  plaintUL— Julette  v.  Arnold, 
(Iowa,)  48  M.  W.  HMO. 

B,  In  enaction  toTCcevertaaces  paid  by  plain- 
tiff, whan  be  in  good  faith  supposed  he  had  a  per- 
fect title,  the  judgment  in  a  prior  salt  brought 
by  plaintiff  to  qnlet  his  title  against  tike  defend- 
ants, who  were  then  In  poasesaion,  wtaioh  was 
detenained  adveoraely  to  him,  and  in  which  he 
unsuocesafully  pleaded  the  payment  of  taxes  and 
defendants'  Imowledge  thereof  at  the  time  as  an 
estoppel,  but  made  no  claim  for  an  accoanting 
therefor,  will  not  operate  as  a  bar  to  plaintiff's 
claim.- Merrill  v.  Tobin,  (Iowa,)  48  V.  W.  1044; 
Same  v.  Mulroney,  Id. 

6.  A  new  county  was  organised  out  of  part  of 
the  territory  of  mother,  and  the  former  sned  the 
latter  to  determine  which  had  the  right  to  col- 
lect taxes  assessed  by  the  old  county  ag^nst  the 
land  which  had  since  been  included  in  the  new 
county.  There  was  a  final  judgment  in  favor  of 
the  new  county,  from  which  no  appeal  was  taken. 
Held,  that  an  inhabitant  of  the  new  county  was 
estopped  by  this  Judgment  to  contend  that  a  sale  of 
his  land  by  the  new  county  for  the  i>aymeni  of 
such  taxes  was  without  authority. — Cannon  v. 
Nelsod,  (Iowa,)  48  S.  W.  1088. 

7.  Where,  in  an  action  against  a  corporatioo, 
an  application  to  file  an  answer  made  by  certain 
atockholders  long  after  the  corporation  has  de- 
faulted is  granted,  the  question  of  the  right  of  the 
stockholders  to  defend  In  behalf  of  the  ooiporaUon 
is  determined,  and  cannot  thereafter  be  Utlgated 
in  a  motion  made  by  plaintiff  for  Judgment  on  tba 

Pleadings.— Morrill  v.  Little  Falls  Manuf  g  Co., 
Minn.)  48  M.  W.  1124. 

8.  Where  the  pledgeor  of  a  note  sues  the 
maker,  and,  without  disclosing  his  interest,  the 
pledgee  gives  the  note  to  the  pledgeor's  attorney 
that  it  may  be  produced  at  the  trial,  the  pledgee 
is  bound  by  a  iudgment  for  the  maker,  thuugb  it 
rests  on  a  defense  which  would  not  have  been 
available  against  the  pledgeor,  who  waa  a  bo?ui 
Ade  holder. —St  Paul  Nat.  Bank  v.  Cannon, 
(Minn.)  48  K.  W.  526. 

9.  Where  a  debtor  has  been  compelled  to  pay 
a  debt  by  garnishee  proceedings  in  a  oourt  of  a 
sister  state  having  jurisdictioD  of  the  subject- 
matter  and  the  parties,  such  payment  constitutes 
a  complete  defense  to  a  subsequent  action  brougnt 
In  tUs  state  by  the  original  creditor  againat  the 
garnishee  for  the  same  Indebtedness,  though  it 
was  for  wages  which  fay  the  law  of  this  state  are 
exempt.— Chicago,  B.  &  Q.  R.  Co.  v.  Moore,  (Neb.) 
48  N.  W.  475. 

10.  Where  plaintiffs  have  attached  the  same 
goods  in  a  previous  action,  and  bv  virtae  of  the 
same  chattel  mortgage,  and  on  tbe  trial,  after 
both  parties  had  rested,  it  appeared  to  the  court 
that  the  notice  required  (cbaptar  45,  Laws  20th 
Qen.  Assem.  Iowa)  had  not  Seen  served  on  de- 
fendant prior  to  the  commencement  of  the  action, 
and  the  oourt  thereupon  directed  a  verdict  for  de- 
fendant, such  judgment  was  not  a  bar  to  the  sec- 
ond attachment. --%B:em  v.  Wilson,  (Iowa,)  48  N. 
W.  019. 

11.  Where,  in  an  attachment  suit,  defendant 
suffered  default,  and  a  special  execution  waa  is- 
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sKod  against  the  propertr,  and  It  doea  not  appear 
that  any  proceedings  whatever  were  had  npon  a 
netition  of  Intervention  which  had  Deen  filed 
therein,  or  that  the  IntervenorB'  claim  was  in 
anywise  oonaldered  or  adjudicated,  the  Jadgment 
In  the  attachment  suit  will  not  be  a  bar  to  fur- 
ther proceedings  by  the  IntervMion.— Eem  r. 
Wilson,  (Iowa,)  48  N.  W.  919. 

Payment — Burden  of  proof. 

12.  In  a  suit  to  cancel  a  Judgment  on  the  ground 
that  it  has  been  paid,  the  Judgment  debtor  has 
the  burden  of  proving  payment— Iiewis  v.  Iiewis, 
(Neb.)  48  N.  Vr.  287. 

Arrest. 

13.  A  motion  In  arrest  of  Judgment  In  a  dvll 
case  can  only  be  made  whan  the  facts  stated  In 
the  petition  do  not  entitle  plalntlS  to  any  relief 
whatever.  AfBrmlng  47  N.  W.  90S.— Johnson  v. 
Miller,  (Iowa,)  48  H.  W.  IflU. 

V^aoating. 

14.  Where  a  Judgment  Is  void  for  want  of  Juris- 
diction appearing  on  Its  face,  a  motion  to  set  It 
Mlde,  maae  by  one  who  was  not  a  party  to  the  ac- 
tion, but  who  claimed  to  have  succeeded  to  the  In- 
terest of  the  debtor  in  the  land  sold  under  the 
Judgment,  was  properly  denied,  it  appearing  that 
the  movant  had  already  brought  suit  against  the 
purchaser  at  the  ezeouUon  sale  to  determine  his 
claim  to  the  property. — Mueller  v.  Reimer,  (Minn.) 
48  N.  W.  1120;  KeweU  ▼.  Same,  Id. 

Judicial  Notice.  ' 

See  JMdenoe,  1, 2. 

Judicial  Powers. 

Bee  OontUtutional  Law,  1. 

Judicial  Sale*. 

dee  ExecuHon,  i,  5. 

By  personal  re^esentattva^  tee .  ExeetUvr*  and 

AdminUbrators,  11, 12. 
On  foreclosure,  see  Mortgages,  8Sk 
Xax-salee,  see  TaaxMon,  11-16. 

Juzisdiction. 

See  Eqitttu,  1-lV. 

Criminal  jnrisdieUon,  see  Criminal  Law,  1. 

Of  atta^ment  proceedings,  see  Attachment,  L 

justice,  see  Jmttees  q?  the  Peace,  9. 
To  grant  injunction,  see  InfuTictUm,  1, 2, 

JUKY. 

Competenoy  pf  Jorors. 

1.  In  a  proceeding  under  Const,  mob.  art. 
15,  S  15,  which  provides  that,  when  it  Is  sought 
to  condemn  lands  in  cities  and  villages  for  pub- 
lid  purposes,  the  Jury  shall  determine  tite  ne- 
cessity for  the  condemnation  as  well  aa  the 
amount  of  compensation,  the  Jury  disagreed. 
Afterwards  a  new  proceeding  was  had,  and,  un- 
known to  the  defeated  party,  one  of  the  same 
Jurors  waiB  impaneled,  swearing  that  he  had  not 
formed  or  eziH«sied  an  opinion  as  to  the  necessl- 
tv  for  the  condemnation.  Held,  that  the  verdiot 
shoold  have  been  set  aside,  and  a  hew  trial  had, 
and  mandamtu  will  issue  to  compel  the  circuit 
Judge  thereto. — Hester  v.  Judge  of  Recorder's 
Court  of  Detroit,  (Mich.)  48  N.  W.  162. 

Summoning  and  impaneling. 

2.  Failure  to  comply  with  Code  Iowa,  {  233, 

J  providing  that,  where  the  whole  number  of 
urors  fsdl  to  attend,  "the  requisite  number  of 
persons  to  supply  the  deficiency  shall  be  drawn 
In  the  same  manner  as  provided"  by  law  for 
drawing  the  panel  in  the  first  instance,  so  that, 
the  panel  being  further  reduced  by  challenge,  it 
was  necessary  to  call  talesmen  from  the  By- 
standers to  complete  the  Jury,  is  not  ground  foi 


reversal.  In  the  absence  of  an  afflrmative  showlmr 
tiiat  defendants  were  prejudiced  by  the  method 
adopted.— State  v.  Bockwell,  (Iowa,)  4S  N.  W. 
721;  Same  v.  Souser,  Id. 

&  Though  How.  St  Mloh.  H  7567,  7675,  pro- 
vide that  a  Jxiry  shall  be  obtained  from  the 
whole  body  of  the  county,  and  that  the  names  of 
those  first  placed  in  the  Doxes  shall  be  exhausted 
before  returning  to  the  boxes  the  names  of  those 
previously  drawn.  It  does  not  vitiate  the  panel 
that  the  clerk  returned  the  names  of  those  from 
one  township,  di«wn  for  a  previous  term,  which 
were  afterwurds  drawn  for  the  next  tenn.— Wise 
T.  Otter  Creek  Lumber  Co.,  (Mioh.)  48  N.  W.  695. 

Bight  to  jnry  trial. 

4.  A  proceeding  to  adjudge  a  person  insane, 
and  commit  her  to  the  asylum,  is  a  special  pro- 
ceeding, and  not  a  civil  action,  within  the  mean- 
ing of  Code  Iowa,  )  2505,  defining  a  civil  action 
as  a  proceeding  in  which  one  party,  known  as 
"  plaintm, "  demands  against  another  party,  known 
as  "defendant, "  ttie  protection  of  a  private  right 
or  the  redress  of  a  private  wrong,  and  a  Jury 
oannot  be  demanded  therein  to  tzy&e  question  of 
Insanity,  under  section  9740,  providing  that  an- 
Issue  of  fact  in  an  action  by  ordinary  proceeding 
must  be  tried  bv  a  Jury,  nnlees  the  same  is  waived, 
and  that  all  other  issues  shall  be  tried  by  the 
oonrt— In  re  Bresee,  (lows,)  48  N.  W.  991. 

5.  On  the  trial  of  an  action,  which  was  brought 
to  determine  adverse  claims  to  real  property,  and 
to  cancel  and  set  aside,  with  the  recora  thereof, 
certain  deeds  and  mortgages  relating  to  the  same, 
the  plaintiffs  were,  not  entitled,  as  a  matter  of 
strict  right,  to  the  verdict  of  a  jury  upon  any  ques- 
tion of  fact- Roussain  v.  Patten,  (Minn.)  48  N.  W. 
1122. 

6.  An  action  by  the  assignee  of  an  insolvent 
debtor  under  the  insolvent  law  of  1881,  to  re- 
cover money  paid  by  the  debtor  to  a  creditor  in 
payment  of  an  antecedent  debt,  tor  the  purpose 
of  giving  an  unlawful  preference  over  other 
creditors.  Is  an  action  for  the  recovery  of  money 
only,  and  either  party  Is  entitled  to  a  trial  by 
Jury.— Tripp  v.  ^orthweBtern  Hat  Bank,  (Minn.) 


48 


W.  4u 


7.  Where  the  complaint  contains  both  an  equi- 
table and  legal  cause  of  action  the  defendant  Is  en- 
titled to  a  trial  by  jury  of  the  latter,  but  if  tbe 
case  proceeds  to  trial  by  the  court  without  objec- 
tion he  will  be  deemed  to  have  waived  a  jury. — 
Peterson  v.  Rubnke,  (Minn.)  48  N.  W.  768. 


JUSTICES  OF  TRE  PEACE. 

Tenure  of  office. 

1.  Comp.  St  Neb.  c.  10,  |  17,  provides  that 
"when  it  is  ascertained  that  the  iiicumbent  of  an 
olBoe  holds  over  by  reason  of  the  non-electiou  or 
non-appointment  of  a  successor,  or  of  the  neglect 
or  refusal  of  the  successor  to  qualify,  he  shall 
qualify  anew  within  ten  days  from  the  time  at 
which  hisBucoessor,  it  elected,  should  have  qual- 
ified. "  Held,  in  an  action  of  quo  loarra/nto  by  an 
Incumbent  of  the  oiBce  of  Justice  of  the  peace 
holding  over,  against  an  appointee,  that  the  in- 
oambent  oould  not  continue  to  exercise  the  duties 
of  the  office  without  filing  a  sufficient  hold-over 
bond,  and  that  his  remedy  was  by  mandarmu  to 
compel  the  county  board  to  approve  his  bond  in- 
stead of  quo  warranto  against  the  appointee.— 
State  ▼.  Lynn,  (Neb.)  48  N.  W.  881. 

Jurisdiotion. 

2.  How.  St  Mioh.  S  7094,  provides  that  «on 
tbe  return  of  tbe  warrant  with  the  accused  the 
said  Justice  shall  proceed  to  *  *  •  determine 
the  cause  within  one  week, "  unless  the  excusable 
absence  of  witnesses  shall  render  a  continuance 
necessary.  Held,  that  a  Justice  lost  Jurisdiction 
by  adjourning  for  eight  days  an  action  for  breach 
of  the  peace  at  the  re(juest  of  an  absent  attorney 
claiming  authority  to  act  for  defendants,  when 
tbe  latter  iu  open  court  expressly  repudiated  such 
authori^.  and  demanded  immediate  trial. — Vil- 
lage of  Vicksburg  v.  Briggs, (Mich.) 48  N.  W.  625. 
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Prooednre  before. 

S.  At  the  time  a  snmmons  was  returnable  be- 
fore a  justice  plaintiffs  appeared  by  counsel,  and 
defendant  In  peison  and  by  his  coonsel's  clerk. 
It  was  then  mutaally  acrreed  that  the  canse  stand 
adjoomed  ontll  a  certain  day  and  hour,  and  tlie 
parties  dispersed.  A  few  minutes  thereafter, 
plaintifb'  attorney,  floding  that  he  would  be  un- 
able to  attend  at  the  time  set,  by  telephone  ob- 
tained consent  of  defendant's  counsel  to  have  the 
cause  adjourned  to  the  day  following  that  to 
which  the  case  had  already  been  adjourned,  and 
so  informed  the  justice.  Thereafter  the  justice 
changed  the  minutes  of  the  adjournment  to  the 
latter  date.  Plaintiffs  appeared  at  said  time, 
and,  defendant  not  appeanng,  trial  proceeded  ex 
miTte;  resulting  in  a  judgment  for  plaintiffs. 
Held,  that  the  justice  did  not  lose  jurisdiction  by 
reason  of  the  irregularity  of  the  adjournment — 
Simon  y.  Sempliner,  (Mich.)  48  K.  W.  700. 

Judgment. 

*.  Where  a  jnsttoe  of  the  peace,  on  the  re- 
turn-day of  the  summons,  continues  the  case,  of 
which  he  has  jurisdiction,  by  consent  of  plaintiff 
and  the  agent  of  defendant,  and  a  judgment  Is 
rendered  on  the  day  to  which  the  case  was  con- 
tinued, itwill  be  presumed  that  the  justice  found 
that  the  agent  had  authority  to  consent  to  a  con- 
tinuance, though  in  fikct  he  had  not,  and  the 
judgment  Is  conclusire  until  reversed  on  appeal. 
—Iowa  TTolon  Tel.  Co.  t.  Boy  Ian,  (Iowa,)  48  M. 
W.  730. 

Costa. 

fi.  Under  Gen.  St.  Minn.  ll78,  a  13,  (  61,  relat- 
ing to  appeals  to  justices  of  the  peace  from  the  de- 
cisions of  town  supervisors  or  county  commission- 
er*, in  respect  to  highways  and  cartways,  a  justice 
is  authorized  to  enter  judgment  for  oosts  of  the 
sppealinfavorof  the  prevailing  party. — State  t. 
Flaherty,  (Minn.)  48  K  W.  686. 

Kmirig  stock. 

See  BaUroad  Companies,  36-40. 

Laches. 

See  EquU]/,  90-23. 
LANDLOBD  AND  TBNAIVT. 

Rights  as  to  fixtures,  see  Ftxturei,  1-8. 

Leaaea — Sarreador. 

1.  Id  an  action  for  assault  and  battery  plain- 
tiff's evidence  was  that  she  and  her  hnsbana  ware 
lessees  of  defendant's  hotel;  that  on  August  asth 
she  paid  the  rent  due;  that  the  next  morning  de- 
fendant demanded  immediate  possession,  which 
was  refused;  that  plaintiff's  husband  admitted 
the  expiration  of  the  lease,  and  agreed  to  move, 
but  wanted  time  to  secure  another  house;  tliat  he 
•f  tervrords  claimed  the  right  to  remain  in  pos- 
session; that  defendant  thereupon  barricaded  the 
front  doors,  refusing  to  let  any  one  posa,  and  that, 
when  they  attempted  to  remove  him  bv  force,  he 
resisted,  and  endeavored  to  strike  plaintiff  with 
his  cane.  Defendant's  evidence  was  that  he  had 
an  Interview  with  plaintiff  and  her  husband,  who 
surrendered  the  premises;  that  defendant  then 
took  possession  by  putting  his  watchman  in 
charge,  and  went  there  himself  the  next  day  nn- 
iet  their  agreement  to  close  the  honse.  Held,  a 
surrender  and  termination  of  the  lease.— Oillespie 
r.  Beecher,  (Mich.)  48  M.  W.  661. 

Tenancy  at  wilL 

9.  A  wife's  land  was  leased  to  a  tenant,  who 
was  notifled  that  his  lien  would  not  be  extended  on 
the  old  terms.  The  leasing  of  the  premises  was 
intrusted  by  the  wife  to  her  husband  as  her  agent, 
and  he  leased  to  lbs  tenant  for  a  year  at  an  in- 
oreased  rent.  The  tenant  refused  to  accept  a  lease 
tendered  by  the  wife.  At  the  end  of  his  first 
term,  he  paid  a  month's  rent  in  advance,  at  the 
rate  fixed  In  the  lease  made  by  the  husband.  "The 
Wife  received  the  money,  but  it  did  not  appear 


that  she  had  notice  of  that  toaaei  Held,  that  the 
acoeptenoe  of  the  month's  rent  did  not  create  a 
tenanoy  on  the  terms  fixed  in  the  lease  made  by 
the  husband,  nor  a  tenancy  from  year  to  year,  but 
a  tenanoy  at  wiU  only.— JTaU  r.  Mooro,  (Minn.)  4» 
N.  W.  404.  -»  V  / 

Holding  over. 

'8.  A  tenant  for  a  year  held  over.  The  land- 
lord testified  that  it  was  under  an  oral  lease  for 
a  second  year.  The  tenant  testified  tiiat,  in  con- 
sideration at  his  seeding  part  of  the  land  in 
grass,  which  he  did,  he  was  to  have  tlie  land  for 
three  more  years  instead  of  one.  Held,  that  it 
was  not  error  to  direct  a  verdict  fbr  plaintiff,  as 
the  part  payment  of  the  rent  did  not  take  tlie 
lease  out  of  the  statate,  and  that  there  was  no 
evidence  of  a  tenancy  at  wll)  entiUing  the  ten- 
ant to  SO  days'  notice  to  ouit.— Borden  v.  Knight. 
(Iowa,)  48  N.  W.Kti. 

Bent — Improvementa  by  leaaee. 

4.  In  an  action  for  rent  accruing  under  a 
lease  which  reauires  the  lessee  to  make  all  nec- 
essary interior  Improvements  at  Ids  own  «rp»""'. 
while  outside  improvements  are  to  be  charged  to 
the  lessor,  the  lessee  cannot  set  up  a  counter- 
claim for  a  furnace  put  In  the  house  by  him. — 
Smith  V.  Hess,  (Iowa,)  48  H.  W.  1030. 

Landlord'a  lien. 

6.  In  an  action  against  a  husband  and  wife 
upon  a  lease  to  which  she  was  not  a  party,  the 
personal  property  of  the  wife  used  on  the  demised 
premises  is  not  liable  to  attaclunent  fur  rent  due 
on  the  leased  where  it  appears  tliat  tlie  rent  due 
tor  the  time  her  property  was  so  nsed  has  been 
paid.— 6cheii  v.  HcMenamy,  (Iowa, )  48  If .  W.  806. 

6.  Under  Code  Iowa,  i  8314,  providing  that 
the  expenses  oCttte  family  areeharaeabie  npon  the 
property  of  both  husband  and  wife,  or  either  of 
them,  the  proper^  of  the  wife  is  not  liable  for 
rent  of  premises  for  a  time  during  which  the  fam- 
ily did  not  actually  occupy  them.  Lawrence  v. 
Sinnamon,  84  Iowa,  80,  distinguished. — Scheii  v. 
McMenamy,  (Iowa,)  ^  M.  W.  806. 

7.  A  lease  provided  that  tha  leaaor  ahonld 
have  a  lien  on  "all  machinery,  implements,  and 
personal  chattels"  of  the  lessee.  Held,  that  the 
lessor's  lien,  where  not  recorded  as  a  chattel 
mortgage,  and  where  no  ste^  have  been  taken  to 
enforce  It,  Is  wprthleas  against  oreditors  of  the 
lessee.— Ijake  Superior  Ship  Canal  Railway  & 
Iron  Co.  V.  HcCann,  (Mich.)  48  N.  W.  ans. 

8.  The  fact  that  such  creditors  have  no  ri^ht 
to  sqdi  property,  it  having  been  sold  to  third 
parties  previously  to  their  attachment,  will  not 
avail  the  lessor  to  enjoin  it*  removaL — ^Lake  8a- 
perlor  Ship  Canal  Railway  &  Iron  Co.  v.  McCann, 
(Mich.)  48  N.  W.  698. 


XiABOBNT. 

Evidence. 

1.  A  conviction  of  larceny  cannot  be  predi- 
cated on  the  admissions  of  counsel,  and  It  is  error 
to  charge  that  counsel  have  admitted  the  stealing 
with  felonious  intent,  and  the  only  Question  is 
as  to  the  value  of  the  property.— People  v.  HalL 
(Mich.)  48  N.  W.  869. 

8.  Where,  In  a  prosecution  for  the  larceny  of 
a  horse,  a  witness  called  for  the  state  tastiflea  that 
he  had  seen  the  prisoner  riding  the  horae  alleged 
to  have  been  stolen,  and  inquired  of  him  it  he  had 
been  trading,  whereupon  he  answered,  "Tes," 
this  testimony  must  be  submitted  to  the  Jury,  and 
an  instruction  that  it  made  out  a  prima ^eie  case 
against  defendant  is  erroneous.— Orentzinger  v. 
State,  (Neb.)  48  N.  W.  148. 

8.  Where  there  is  testimony  tending  to  show 
that  the  accused  came  honesUy  oy  stolen  property 
found  in  his  possession,  and  such  testimony  creates 
a  reasonable  doubt  in  the  minds  of  the  jury  that  he 
stole  the  property,  he  will  be  entiUed  to  an  acqaiv 
taL  Following  Thompson'  v.  People,  4  Neb.  SSS, 
630.— Orentzlnger  v.  State,  (Neb.)  48  N.  W.  148. 

4.  Stolen  property  was  found  in  the  possessloil 
of  the  accused  11  months  after  the  larceny.    He  had 
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made  changes  In  it,  rendering  its  Identtflcatton 
more  difficult,  and  had  made  lalae  and  oontradio- 
tory  atatementa  aa  to  how  he  aoqnired  It.  Held, 
that  the  eridenoe  was  aufflclent  to  sustain  a  convic- 
tion for  larceny.— Bute  y.  Miller,  (Hinn.)  48  N  .W. 
401. 

Instruotlona. 

6.  The  possession  of  stolen  property  11  monthe 
after  the  lajroeoy  may  be  considered  in  oonneotion 
with  other  facta  tending  to  criminate  the  accused, 
and  it  would  be  misleading  to  charge  that  the  pos- 
session "is  not  sufficiently  recent  to  warrant  a 
verdict  of  guUty.»—Stete  y.  HiUer,  (Hinn.)  48  N. 
W.401. 


Bee  Landlord  cmd  Tenant,  1. 
Hlnlng  leases,  see  Mine*  and  Mining^ 

Levy. 

Of  attachment,  see  Attainment,  6. 

UBEL  AND  SLANDEB. 

What  sotionable. 

1.  In  an  action  for  libel  the  declaration  stat- 
ed that  plaintiff,  among  others, rented  of  a  corpo- 
ration a  stall  in  a  buil(<ing  called  the  "Princess 
Market"  for  the  sale  of  goods,  and  that  defend- 
ant published  In  his  newspaper  the  following 
words:  "The  Princess  marlcet  is  not  a  howling 
Bucoess.  At  no  time  were  there  more  than  a 
dozen  people  in  the  market  on  Saturday  night. " 
Held,  that  the  language  was  not  libelous  as  di- 
rected ligalnst  plaintiff. — McOraw  v.  Detroit  Free 
Press  Co.,  (Mich.)  48  ST.  W.  60a 

Interpretation. 

d-  A  newspaper  article,  charging  a  village 
marshal  with  various  delinquencies,  contained 
the  following  sentence:  "Poor  devils  from  the 
country,  who  have  no  money  with  which  to  pay 
their  fines,  or  others  about  town,  who  can  be 
advantageously  used  at  election,  go  free,  while 
those  who  have  money,  or  cannot  be  used  at 
the  polls,  are  Jailed  promptly  enough."  Held, 
that  the  sentence  plainly  referred  to  the  acta  of 
the  marshal  in  his  official  capacity,  and  that,  ou 
a  trial  for  libel,  the  conrt  erred  in  submitting  to 
the  jnry  the  question  whether  or  not  It  so  referred 
to  him.— Hay  v.  Reid,  (Mich.)  48  N.  W.  «07. 

8.  Words  charging  that  the  marshal  "was 
called  to  the  place  from  the  bar  and  the  gam- 
bling table,  and  nothing  better  could  be  expected 
of  him, "  plainly  mean  that  the  marshal  was  a 
drinking  man  and  a  gambler  before  his  appoint- 
ment aa  marshal ;  and  the  trial  court  should  have 
so  Instructed  the  jnry,  instead  of  leaving  it  to 
them  to  determine  whether  or  not  such  was  the 
meaning.— Hay  y.  Beid,  (Mloh.)  48  N.  W.  607. 

4.  The  concluding  sentence  of  aa  article  in  a 
newspaper,  that  the  village  marshal  "has  been 
thoroughly  corrupt  in  his  discharge  of  duty  as 
marshal,  and  there,  is  no  possible  palliation  for 
his  many  offenses, "  Is  an  Independent  charge  of 
corruption  and  other  offenses  in  office,  and  not  a 
mere  conclusion  from  or  summing  up  of  what  had 
gone  before.— Hay  y.  Reid,  (Mich.)  48  N.  W.  607. 

Privileged  oommnnioations. 

5.  In  an  action  for  libel  it  appeared  that 
plaintiff  had  been  arrested  on  the  complaint  of  a 
father  for  the  seduction  of  his  daughter,  and  that 
a  third  person,  on  behalf  of  the  father,  made  in- 
quiries of  defendant  as  to  plaintiff's  character, 
whereupon  be  wrote  the  letter  alleged  to  be  libel- 
ous. Heidi  that  the  person  to  whom  the  letter 
was  sent  bad  such  an  interest  therein  that  it  was 
not  error  to  instruct  tbat  if  defendant  wrote  it  in 
good  faith,  and  without  malice,  it  was  a  priv- 
ileged commonication.— Rude  v.  Nass,  (Wis.)  48 
N.  W.  665. 

0.  Words  charging  the  marshal  with  haviiig 
made  an  arrest  "in  a  fit  of  temper,  and  failing  to 
arrest  dozens  of  others  who  more  deserved  arrest 
than"   Uie  one  arrested,  are  not  privileged,  as 


being  orltlotsms  of  the  acts  of  a  public  offioer; 
and,  if  false,  defendant  is  responsible  for  th« 
publication,  and  his  belief  in  their  truth  at  the 
time  of  the  publication  can  be  shewn  only  is 
mitigBtion  of  damages,  and  not  in  InatiflcatiML— 
Hay  V.  Reid,  (Mioh.)  48  N.  W.  607. 

Jnstiflcation. 

7.  A  charge  in  an  alleged  libelous  artiele^ 
that  the  oity  marshal  permitted  gambling  to 
be  "carried  on  before  his  very  eyes, "  Is  justified 
by  proof  that  be  knew  that  gambling  was  going 
on  la  a  certain  room  in  a  building,  while  he  was 
in  the  building,  and  knew  where  the  room  was 
located.— Hay  y.  Reid,  (Mich.)  48  N.  W.  607. 

8.  Flaying  at  cards  by  two  or  more  persons 
In  a  saloon  where  liquor  and  clgrars  are  kept  tar 
sale,  with  the  agreement  that  the  one  defeated 
shall  pay  for  the  liquor  or  cigars  for  the  party, 
is  "gambling;"  and  proof  of  these  facts,  and  that 
they  were  earned  on  in  the  marshal's  presence, 
is  a  justiflcation  of  the  publioation  charging  him 
with  permitting  gambling  to  be  "carried  on  be- 
fore his  eyes"  without  making  an  effort  to  sup- 
press it.— Hay  y.  Reid,  (Mich.)  48  N.  W.  607. 

9.  In  an  action  for  libel  for  making  false 
statements  in  the  report  of  the  arrest  of  plaintiff 
and  another  person,  it  appeared  that  the  article 
correctly  stated  that  plaintiff  and  his  companion 
were  arrested  on  suspicion  of  connection  with  a 
robbery  at  B. ;  stated  that  (SO  worth  of  stamps 
were  stolen  from  B.,  and  the  same  amount  found 
on  these  parties,  while  in  fact  $110  worth  were 
taken  from  B.  and  S37  worth  found  on  their  pet- 
sons;  falsely  staged  that  they  were  hard-looliing 
citizens;  stated  tbat  they  canvassed  the  entii« 
business  portion  of  W.  in  the  effort  to  sell  the 
stamps  at  half  price,  when  in  fact  they  had  vis- 
ited the  post-office,  two  or  three  book-stores,  and 
•  grocery,  offering  stamps  at  a  discount;  stated 
that  the  post-offioe  was  the  last  place  visited, 
when  in  faot  it  was  the  first  Held,  that  the 
court  should  have  instructed  that  plaintiff  could 
not  recover  tor  the  publioation  of  auyihing  in  the 
article  that  was  true,  but  only  such  damages  as 
resulted  from  the  inaccuracies  of  the  deteils.  — 
McAllister  v.  Detroit  Free  Press  Ck>.,  (Mich.)  48 
N.  W.  Sia;  French  v.  Same,  Id.  615. 

Damages. 

10.  The  defendant's  belief  in  the  truth  of  a 
slander,  and  his  good  faith  in  uttering  it,  though 
proper  to  be  shown  in  mitigation  of  damages,  are 
not  suffloient  to  deprive  the  plaintiff  of  the  right 
to  recover  substantial  damages.  —  Blocker  y. 
Bchoff,  (Iowa,)  48  N.  W.  1078. 

11.  The  jury  were  Instructed  that  certain  mat- 
ter was  pleaded  in  mitigation  of  damages,  and 
that  if  it  was  established,  they  should  considi-r 
It  in  estimating  the  plaintiff's  damages.  Held, 
that  the  Instruction  snfficienUy  stated  that  the 
jury  should  consider  such  matter  in  mitlntion 
Df  damages.— Bleoker  v.  Schoff,  (Iowa,)  48  N.  W. 
1079.  ^ 

18.  Proof  that  actionable  words  were  spoken 
is  sufficient  evidence  of  malice  to  warrant  a  charge 
that,  if  the  words  were  uttered  with  actual  mal- 
ice, the  jury  might  award  exemplary  damages.— 
— Blecker  y.  Schoft,  (Iowa,)  48  N.  W.  1079. 

13.  Where  an  article  contained  several  distinct 
libelous  charges,  a  justiflcation  as  to  ]part  of  the 
charges,  and  not  the  whole,  goes  only  in  mitiga- 
tion of  damages,  and  does  not  warrant  a  verdict 
for  defendant— Hay  v.  Reid,  (Mich.)  48  N.  W. 
607. 

14.  The  publication  having  charged  plaintiff 
with  gross  immorality,  it  was  proper  for  the 
jnry,  m  estimating  the  damages,  to  take  into 
consideration  her  mental  suffering,  and  the  effect 
of  the  publication  on  her  future,  though  defend- 
ants were  not  actuated  by  willfulness  or  malice 
in  making  the  publication. — Farrand  y,  Aldricb, 
(Mich.)  48  N.  W.  628. 

Actions — Pleading. 

16.  In  an  action  for  libel,  an  amendment  to  an 
answer  denying  the  utterance  of  the  alleged  slan- 
derous words,  which  sets  up  other  words  spoken 
or  written  bv  defendant  in  regard  to  plaintiff,  is 
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•Ijl  stricken  out-  HaU«7  ▼.  Gregg,  (Iow»,) 

Actions — Erldenoe. 

16.  In  an  aotion  for  libel,  In  that  defendant 
■tated  that  plaintiff  had  aided  prostitutes  In  their 
calling,  eridence  that  at  the  time  of  the  alleged 
slander  plaintiff  was  postmaster,  station  agent, 
and  janitor  of  a  church  Is  admissible,  since  such 
a  statement  wonld  prejudice  him  in  such  emplov- 
menis.— Halley  v.  Gregg,  (lows,)  «  N.  W.  974." 

17.  In  an  action  for  libel,  defendant  cannot 
testify  as  to  plaintiff's  character,  which  Is  not 
pleaded  as  a  Justiflcation  or  in  mitigation. — Hal* 
ley  T.  Gregg,  (Iowa, )  48  N.  W.  974. 

18.  Evidence  that  an  alleged  slanderons  state- 
ment was  sent  to  witness,  accompanied  by  an  ap- 
plication asking  plaintiff's  removal  from  his  po- 
sition, is  admissible  to  show  publication  of  the 
libel,  and  the  hostile  purpose  of  its  use.— Halley 
▼.  Gregg,  (Iowa,)  48  N.  W.  974. 

19.  A  newspaper  article  charged  the  daughter 
of  "Mrs.  Farons"  with  immoral  conduct.  In  a 
subsequent  publication  It  was  stated  that  the 
brother  of  "Bertha  Farrand"  had  denied  the 
charge.  Held,  in  an  action  fbr  libel  brought  by 
Bertna  Farrand,  that  it  was  competent  to  show 
by  persons  living  In  the  vicinity,  who  read  the 
first  article,  that  they  tmderstood  it  to  refer  to 
pOainUff.— FaiTand  ▼.  Aldrloh,  (Mich.)  48  N.  W 

20.  Proof  of  the  olronlatlon  of  defendants' 
paper  six  months  after  the  publication  Is  not  so 
remote  as  to  render  it  Inoompetent  on  the  ques- 
tion of  the  extent  of  the  circulation  when  the  libel 
waspublished.— Farrand  v.  Aldrich,  (Mich.)  48 
N.  W  628. 

21.  Error  in  admitting  evidence  as  to  defend- 
ants' actnal  financial  standing,  instead  of  con- 
fining It  to  their  reputed  standing,  which  alone 
bears  on  the  injury  to  plaintiff,  is  no  ground  for 
reversal,  where  the  veralct  Is  so  small  as  to  show 
that  the  jury  could  not  have  been  prejudiced  by 
the  admission  of  the  evidence.— Fairand  r.  Al- 
drich, (Mich.)  46  N.  W.  eS8. 

33,  Evidence  as  to  plaintiff's  conduct,  excla- 
mations, and  acts,  when  she  first  read  the  article, 
is  admissible,  as  well  as  to  her  appearanc*  ana 
conduct  afterwards;  but  no  tMtlmony  is  admis- 
sible as  to  her  declarations  on  occasions  subse- 
quent to  her  first  reading  of  the  article.— Farrand 
V.  Aldrloh,  (Mich.)  48  S.  W.  688. 

38.  It  is  |n«per  to  instruct  that  the  evidence 
as  to  the  appearance  and  conduct  of  plaintiff  aft- 
er the  commencement  of  the  action  should  be 
carefully  considered  by  the  jury,  and  that,  so  far 
as  simulated,  and  not  the  natural  expression  of 
real  suffering  by  plaintiff,  such  appearance  and 
conduct  should  be  disregarded  by  the  jury;  but. 
It  they  were  the  honest  expression  of  true  suffer- 
ing, the  evidence  should  be  given  its  fair  weight 
In  determining  the  extent  of  the  injury,  if  any, 
which  plaintiff  suffered  from  the  publication.— 
Farrand  ▼.  Aldrich,  (Mioh.)  48  N.  W.  628. 

94.  In  an  action  for  libel  for  making  false 
statements  in  the  report  of  the  arrest  of  plaintiff 
and  another  person.  In  the  recital  of  clrcnm- 
stances  tending  to  connect  them  with  the  robbery 
for  which  they  were  arrested,  the  admission  in 
evidence  of  the  rough  treatment  which  plaintiff 
received  when  arrested  was  error,  which  was  not 
cured  by  the  direction  of  the  court  that  the  jury 
should  only  take  into  consideration  the  publica- 
tion of  the  matter  so  far  as  it  was  untrue,  that 
they  should  not  consider  the  outrages  committed 
by  the  officers,  and  that  they  should  not  consider 
the  arrest  at  all.  McQbatb,  J.,  dissenting.— Mo- 
AUlster  v.  Detroit  Free  Press  Co.,  (Mich.)  48  N. 
W.  613;  French  v  Same,  Id.  619. 

26.  In  an  action  for  libel,  where  plaintiff  Is 
offered  as  a  witness,  any  cross-examination  affect- 
ing the  merits  of  the  case  is  admissible,  whethar 
the  particular  transaction  sought  to  be  shown  by 
such  cross-examination  had  been  referred  to  in 
the  direct  examination  or  not. — Hay  v.  Reid, 
(Mich. )  48  N.  W.  607. 

26.  It  is  error  to  permit  defendant,  in  detail- 
ing his  information  on  which  an  article  charging 


the  village  manhal  with  knowledge  of  gambling 
was  based,  to  testify  to  the  great  efforts  that  he 
made  to  break  np  gambling  in  the  village,  and  to 
reform  young  men  who  had  acquired  the  gambling 
and  drinking  habits,  as  such  teatimoiiy  la  irrele- 
vant, and  prejudicial  to  plaintiiL— Hay  t.  Keid, 
(Mich.)  48  N.  W.  507, 

27.  Where  defendant  has  testified  that  he  was 
Induced  to  make  inquiries  as  to  the  fact  of  gam- 
bling In  the  village  by  an  article  published  in  an- 
other paper,  and  that,  after  such  Investieation, 
he  published  the  libel  in  issue,  charging  the  vil- 
lage marshal  with  knowledge  of  such  gambling, 
the  article  in  the  other  paper  Is  properly  admitt^ 
In  evidence  to  show  defendant's  good  faith,  and 
to  mitigate  the  damage* — ^Hay  v.  Beid,  (Mich.) 
48  N.  W.  607.      ^^ 

38.  Testimony  as  to  the  amount  a  witness  had 
lost  at  gambling  in  the  village  is  inadmissible, 
as  the  only  material  fact  to  be  established  was 
that  gambling  was  being  carried  on,  and  plain- 
tiff's knowledge  thereof.— Hay  v.  Held,  (Mich.) 
48  N.  W.  607. 

38.  It  is  proper  to  permit  defendant  to  state 
that  he  had  no  ill  will  against  plaintiff  when  the 
publication  was  made,  and  that  his  only  motive 
was  the  public  good;  bnt  it  is  error  to  permit 
him  to  testify  that  he  did  not  intend  to  charge 
plaintiff  with  any  crime  or  misdemeanor,  as  de- 
fendant must  be  held  to  have  Intended  the  mean- 
ing that  his  words  obviously  conveyed.--Hay  v. 
Reld,  (Mich.)  48  N.  W.  607. 

——  Instmotioiis. 

80.  One  of  the  charges  against  plaintiff  in  the 
alleged  libel  being  that  he  was  an  habitual 
dniuard,  the  court  ctiarged  that  this  meant  more 
than  beinjg  drunk  several  times  within  a  given 
period;  that  it  meant  such  use  of  liquor  as  to  un- 
fit a  man  in  some  manner  for  the  conduct  of  his 
business;  and  it  added:  "But  you  can  perhaps 
define  It  as  well  as  the  court. "  Held,  that  this 
remark  was  not  such  as  to  mislead  the  Jury  as  to  the 
definition  of  an  habitual  drunkard. —Rude  v. 
Nass,  (Wis.)  48  N.  W.  655. 

81.  Instructions  referring  to  declarations  made 
by  plaintiff  after  the  time  when  she  first  read 
the  uticle  are  properly  refused,  where  there  Is 
no  evidence  of  any  such  declarations. — Farrand 
V.  Aldrich,  (Mich.)  48  IT.  W.  628. 

83.  Where  the  publication  in  question  is  ad- 
mittedly a  pure  fabrication,  and  the  only  real 
question  for  the  Jury  is  one  of  damages,  a  re- 
quested instruction  tliat  plaintiff's  failure  to 
testify  gives  rise  to  the  presumption  that  her  tes- 
timony would  not  support  her  claim  is  properly 
modLBed  by  stating  that  such  presumption  would 
be  dispellM  by  any  reasonableexplanation  found 
In  the  evidence  of  suoh  failure  to  call  plaintiiL 
—Farrand  v.  Aldrich,  (Hiuh.)  48  H.  W.  638. 

Ucexuse. 

tiiquor  license,  see  Intoxicating  lAquort,  8,  L, 

UENS. 

See,  also,  JfeeTuinfcs'  JAeni. 

Logging  liens,  see  Logi  and  Logatng,  9-lB. 

Of  agister,  see  AgUtment. 

execution,  see  JSasecuMon,  8. 

landlord,  see  La/ndtordanA  Tenant,  5-8. 

mortgage,  see  CTtottei  AfortdOffet,  7 ;  J(or(0a0C*t 

vendor,  see  Sate,  19, 90;  Fendor  and  Vendet, 
3,& 
Waiver  of,  see  Uoetv  Stable  Keepen, 

For  labor. 

Where  plaintiff  manufactured  shingles  for 
defendant  under  a  continuing  contract,  and  the 
shingles  were  mingled  and  sold  by  defendants 
without  regard  to  the  fact  of  thmr  being  the 
first  or  last  manufactured,  plaintiff  would  be  en- 
titled to  a  lien,  on  shingles  manufactured  prior 
to  the  time  up  to  which  he  had  been  paid,  for 
work  and  labor  thereafter  oerlormed  in  auch 
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mknufactoie.— Craddook  t.  DwWt,  OUch.)  48 

N.  W.  644. 

life  IzuBurance. 

See  iruuronce. 

UMTTATION  OF  ACTIONS. 

See,  also,  Aiverte  Po»se9»Um. 

Against  asaignae  tn  bankruptcy,  see  BanJtruptoy. 

When  statute  is  applicable. 

1.  Where  there  has  been  no  settlement  by  an 
executor,  and  the  will  did  not  contemplate  the 
closing  of  the  estate  in  six  Tears,  the  statute  of 
limitations  does  not  run  in  that  time  against  the 
enforcement  of  the  rights  of  a  legatee.— Appeal 
of  Moores,  (Mich.)  48  H.  W.  8B. 

2.  A  foreolosnre  by  advertisement  In  18B8  was 
defective  and  invalid,  by  reason  of  an  insuffloient 
publication  of  the  notice  of  sale.  The  purchaser 
at  the  sale,  or  his  assigns,  went  into  possession 
of  the  mortgaged  premises  in  18^  and  has  ever 
•Ince  oontioued  In  possession.  Held  that,  In  an 
aoUon  of  ejectment  brought  in  1889  by  one  claim- 
ing under  the  mortgagor  by  conveyance  subse- 
quent to  the  mortgage,  the  right  to  recover  be- 
cause of  the  defective  publication  of  the  notice  of 
sale  is  barred  byGton.  I>aws  Minn.  1888,  c.  119,  re- 
quiring the  action  questioning  the  validity  of  the 
sale  to  be  brought  within  five  years.— Russell  r. 
H.  C.  Akeley  Lumber  Co.,  (Minn.)  48  N.  W.  8. 

Bunning  of  the  statute. 

3.  Under  Gen.  BL  Minn.  1878,  o.  81,  $  17,  pro- 
viding that  "no  action  for  damages  occasioned  by 
the  erection  and  maintenanoe  of  a  mill-dam  shall 
be  sustained  unless  such  action  Is  brought  with- 
in two  years  from  the  erection  of  such  dam, "  the 
statute  does  not  commence  to  run  until  damages 
have  resulted  from  the  erection  and  maintenance 
of  the  dam  J  and  the  limitation  of  an  action  for 
permanently  Increasing  the  height  of  a  dam  is 
not  affected  by  the  fact  that  damages  had  previ- 
ously been  caused  by  temporary  and  casual  ad- 
ditions to  the  dam,  made  at  one  time  and  removed 
at  another,  so  tliat  they  did  not  become  a  part  of 
the  permanent  stmctore.— Hempstead  v.  Cargill, 
(Minn.)  48  N.  W.  668. 

4.  A  mortgagee  ot  chattels  took  possession  a&d 
sold  them  before  the  maturity  of  bis  debt.  More 
than  four  years  after  the  sale,  the  mortgagor  sued 
to  recover  any  surplus  over  and  above  the  debt, 
and  alleged  in  his  petition  that  the  mortgagee  un- 
lawfully took  the  chattels  before  any  condition  of 
the  mortgage  had  been  broken.  Heid,  that  the 
statute  of  iTmltations  ran  from  the  taking  of  the 
property,  and  not  from  the  maturity  of  the  debt, 
and  the  action  was  barred  under  Code  Civil  Proc. 
Neb.  i  12,  limiting  to  fonr  years  actions  for  taking, 
''staining,  or  injuring  personal  proper^v.-Brashin 
V.  ToUeth,  (Neb  )  48  nT  W.  89«. 

6.  The  use  by  a  gruardian  of  his  ward's  money, 
aftra*  the  latter  has  reached  his  majority,  in  pur- 
chasing land  in  his  own  name,  is  an  appropria- 
tion of  the  money  to  his  own  use,  and  a  repudia- 
tion of  the  ward's  right  as  cestui  que  trtiit,  where- 
on a  cause  of  action  at  once  arises,  againstwhlch 
the  statute  of  limitations  b^ns  to  mn.— Potter 
V.  Douglass,  (Iowa,)  48  N.  W.  1004. 

6.  A  suit  against  a  corporation  to  restrain  it 
from  lowering  the  level  of  the  water  in  a  lake  is 
not  liable  to  the  bar  of  the  statute  of  limitations 
where  plaintiff  is  injured  every  time  the  water 
is  lowered,  and  the  mischief  commenced  many 
years  ago,  and  will  continue  unless  restrained. 
—Cedar  Idtke  Hotel  Co.  v.  Cedar  Lake  Hydraulic 
Co.,  (Wis.)  48  N.  W.  871. 

Actions  by  municipalities. 

7.  Under  Laws  Minn.  1881,  (Ex.  Bess.)  o.  24, 
amending  Gen.  St  Minn.  1878,  c.  66,  tit.  2,  §  25, 
Which  provides  that  the  limitations  of  actions  pre- 
scribed by  this  title  "shall  apply  to  municipal  and 
all  other  corporations  with  like  power  and  effect, 
as  the  same  apply  to  natural  persons, "  the  statute 
of  limitations  runs  against  actions  by  a  municipal 
corporation,  whether  it  sues  in  a  "sovereign  capao- 


Ity"  or  la  a  propriAtary  capaoity.— City  of  St. 
Paul  T.  Chicago,  M.  A;  St.  P.  Ry.  Ca,  (Minn.)  4g 
N.  W.  17:  St  Paul,  M.  &  H.  By.  Co.  tTcity  of 
Minneapolis,  Id.  22. 

Against  trustee. 

8.  Under  Gen.  St  Minn.  1878,  a  M,  $  S>  snbds. 
6,  7,  providing  that  actions  to  enforce  trusts  shall 
be  brought  within  six  years,  and  that  in  oases  of 
fraud  toe  cause  of  action  is  not  deemed  to  have 
accrued  until  the  discovery  of  the  fraud,  the  stat- 
ute does  not  begin  to  run  against  the  right  of  the 
heirs  to  charge  an  administrator  as  trustee  of 
land  purchased  by  him  for  his  own  benefit  under 
foreclosure  instituted  by  him  as  administrator, 
until  the  discovery  of  the  fact  that  he  thus  pur- 
chased it,  he  having  had  the  sale  nominally  made 
to  another.— Lewis  t.  Welch,  (Minu.)  48  N.  W. 
606. 

Aoknowledgment. 

'  9.  Letters  from  a  Judgment  debtor  to  the  ind^ 
ment  creditor's  attorney,  in  wliioh  he  speaks  of 
the  judgment  as  "wrongiTnlly  procured, '' and  in- 
sists  that  it  Is  barred  by  the  laws  of  the  state  in 
whioh  he  Is  now  residing,  and  offers  the  attorney 
$40  If  be  will  procure  a  dlsoharKe  of  the  judgment 
are  not  such  an  unqualified  acknowledgment  ox 
the  debtor's  liability  as  will  remove  the  bar  of  the 
statnta  of  limitations  to  an  action  on  the  jndgmeat. 
— NeUoa  t.  Beokar,  (Nab.)  48  N.  W.  aoa. 

Ldquor  Selling. 

B«o  Xntoxlcatlng  Uquort, 

UVEBT  STABLE  KEEFEBS. 

Waiver  of  lien. 

Defendant,  a  liverystable  keeper,  received 
a  horse  firom  a  trainer,  to  whom  it  had  been  in- 
trusted to  train  and  race,  and  at  the  same  time 
took  an  assignment  of  an  account  of  the  trainer 
against  the  owner  for  sorvioes.  The  owner,  hav- 
ing ascertained  that  the  horse  was  at  defendant's 
stable,  went  there,  and  in  the  absence  of  defend- 
ant took  the  horse,  and  put  him  in  the  plaintUt's 
stable,  and  subsequently,  in  an  iatwvlew  with 
defendant,  he  repudiated  the  trainer's  demand, 
when  defendant  said  to  let  it  go  until  the  trainer 
got  home,  and  then  they  would  "fix  it  up. "  De- 
fendant afterwards  went  to  plaintiff's  stable,  in 
the  latter's  absenoe,  and  by  representing  that 
the  owner  had  sent  him  for  the  horse,  suooeeded 
in  getting  possession  of  It  Held,  in  an  action  to 
recover  possession  of  the  horse,  that  any  lien 
which  defendant  may  have  had,  either  for  its 
keep  while  in  his  stable  or  for  the  assigned  ac- 
count of  the  trainer,  was  waived  when  the  ad- 
justment was  postponed  until  the  return  of  the 
trainer,  and  ]ud|r»>ent  was  properly  rendered  for 
plaintiff.- Bray  v.  Wise,  (Iowa,)  48  N.  W.  9B4. 

Local  and  Special  Laws. 

See  CoMtttutional  Law,  8. 

LOGS  AND  LOGGINa. 

Scaling  logs — Fees. 

1.  A  surveyor  general,  who  surveys  and 
scales  logs  turned  out  of  a  boom,  (Oen.  St  Minn. 
1878,  c.  8^,  i  14,)  and  receives  bis  fees  therefor, 
and  then  of  his  own  motion  places  on  the  logs  the 
scale-mark  of  the  person  to  whom  they  are  deliv- 
ered, and  makes  a  record  thereof,  and  delivers  a 
copy  to  such  person.  Is  not  entitled  to  recover 
from  such  person  an  additional  fee  for  the  same 
survey  and  scaling,  though  a  usage  existed  under 
which  such  further  scaling  was  made. — Lovejoy 
V.  Itaska  Lumber  Co.,  (Minn.)  48  N.  W.  OIL 

Driving  logs. 

2.  Oen.  St  Minn.  1878,  c  33,  {  78,'provides  that 
one  who,  in  driving  logs,  is  hindered  by  those  of 
BQOther,  or  whose  lotcs  become  inseparably  inter- 
mingled with  those  of  another,  may  drive  the  ob- 
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Btracttng  or  Intermingled  lOM,  and  reoover  com- 
penBatlon  theirefor.  field,  tbat  where  plalntUTa 
toga  became  IntermiDVled  with  those  of  defendant, 
and  the  logs  lay  together  in  one  maaa,  but  plaintiff 
almply  got  defendant's  logs  out  of  hla  way,  though 
in  so  doing  he  drove  a  portion  of  them  for  a  consider- 
able distanoe,  he  could  not  recover  compensation 
under  the  statutes.— Miller  v.  Chatterton,  (Kinn.) 
18  N.  W.  1109. 

8.  To  sustain  a  recovery  nnder  the  oommon 
taw  against  defendant  for  allowlDg  his  logs  to  be- 
come jammed  in  a  river,  thereby  obstructing  plain- 
tiff in  the  driving  of  his  logs,  the  findings  of  the 
court  must  show  that  the  defendant's  conduct  in 
temporarily  "abandoning  "his  logs  in  a  jam  was 
negligent  or  otherwise  wrongful. — ^Iflller  v.  Chat- 
terton, (Minn.)  48  N.  W.  1109. 

4.  Oen.  Bt.  Minn.  1878,  o.  S3,  |  78,  allowins 
one  who,  in  the  driving  of  his  logs,  is  obstructed 
by  those  of  another,  to  drive  the  obatruotlng  loga 
and  to  recover  compensation  therefor,  does  not 
take  away  the  common-law  right  of  acUon  for  in- 
iuries  resulting  from  wrongfully  causing,  or  neg- 
lecting to  remove,  an  olwtruotion  in  the  stream,  as 
by  logs  negligently  allowed  to  become  or  to  remain 
lammed  therein.— Miller  T.  Chatterton,  (Minn.)  48 
N.  W.  1109. 

6.  Under  a  contract  to  "boom  out"  all  of  de- 
fendant's logs  from  a  certain  river,  tow  them 
across  a  lake,  and  drive  them  down  another  river 
"as  early  in  the  summer  of  1888"  as  practicable, 
and  to  deliver  them  not  faster  than  defendant 
could  assort  them,  plaintiff  in  the  summer  "  boomed 
out"  a  large  drive  of  ao.OOO.OOO  feet,  and  deliv- 
ered them  as  fast  as  required,  and  in  the  fall  un- 
der the  same  contract,  by  tacit  consent  of  defend- 
ant, started  another  ''boom,"  which  was  broken 
in  transit,  and  allowed  to  remain  on  the  lake  till 
spring,  but  no  loss  was  shown  to  have  resulted 
tnerefirom.  Held,  that  it  was  not  error  to  charge 
that,  by  the  "ooustructlon  of  the  contract  given 
to  it  by  the  parties  themselves,  there  was  no  ab- 
solute limitation  as  to  the  time  within  which  the 
work  should  be  done. "— Oainor  v.  Cheboygan 
River  Boom  Co.,  (Mich.)  48  N.  W.  787. 

6.  Under  such  contract,  where  thetMom  broke 
80  late  in  the  fall  that  the  logs  conld  not  be  gath- 
ered up  for  less  than  one  dollar  per  thousand  feet, 
and  plaintiff  by  the  contract  was  to  receive  only 
nine  cents  per  thousand  for  the  entire  work,  and 
tliere  is  no  proof  that  loss  would  have  resulted 
had  they  been  left  till  spring,  defendant  was  not 
Justified  in  picking  them  up  at  plaintiff's  expense. 
—Oainor  ▼.  Cheboygan  Biver  Boom  Co.,  (Mich.) 
48  N.  W.  787. 

7.  The  contract  provided  that  plaintiff  should 
not  pass  the  logs  into  the  lower  nver  faster  than 
defendant  could  assort  them,  but  did  not  provide 
that  he  aliould  take  them  from  the  npper  river 
faster  than  they  were  needed  below.  HOd  that, 
where  plaintiff  delivered  the  logs  as  rapidly  as 
required,  defendant  could  not  charge  him  with 
expense  incurred  of  its  own  motion  in  expediting 
the  work  at  tlie  upper  end.— Oainor  v.  Cheboygan 
River  Boom  Co.,  (Mich.)  48  N.  W.  787. 

8.  The  collecting  of  tbepeavies  and  tools  that 
had  been  used  in  driving  the  logs  is  an  essential 
part  of  the  work  of  the  drives.- Minton  v.  Under- 
wood Lumber  Co.,  (Wis.)  46  N.  W.  867. 

Statutory  liens. 

g.  It  IS  error  to  refuse  to  instruct,  in  an  ac- 
tion to  enforce  a  logging  lioi,  that,  if  part  of  the 
labor  for  which  the  action  was  brought  was  done 
on  logs  other  than  defendant's,  then  defendant's 
logs  should  be  charged  only  with  the  labor  done 
on  them. — Minton  v.  Underwood  Lumber  Co., 
(Wis.)  48  N.  W.  857. 

10.  Under  Laws  Wis.  1889,  c  418,  {  17,  provld- 
in|;  that  no  lien  shall  be  had  on  logs  for  "sup- 
plies, "  there  can  be  no  lien  for  board  furnished 
men  employed  in  getting  out,  rafting,  or  running 
the  logs.— Bradford  v.  Underwood  Lumber  Co., 
(Wis.)  48  N.  W.  1105. 

11.  Section  14  of  the  above  act,  giving  a  lien 
to  all  persons  performing  services  by  cooking 
food  for  men  performing  labor  on  Iors,  does 
not  give  a  lien  to  one  who  contracts  to  board  the 


men.— Bradford  T.ITnderwood  Lumber  Co.,  (Wla.) 

48  ^f.  W.  1106. 

12.  Where  an  MtUm  to  enforce  a  lien  is  based 
on  a  contract  for  furnishing  board  to  the  men  at 
a  stipulated  price,  there  can  be  no  apportionment 
separating  the  value  of  the  food  from  the  labor 
in  preparing  It,  and  giving  pladntiff  a  lien  for 
his  services  aa  oook.— Bradford  t.  Underwood 
Lumber  Co.,  (Wla.)  48  N.  W.  UOS. 

18.  Where  the  petition  for  a  lien  was  deliv- 
ered to  the  clerk  on  a  certain  day,  and  he  in- 
dorsed thereon  Ita  filing  on  the  same  day,  this 
indorsement  is  prima  facie  evidence  that  it  was 
so  filed,  though  the  clerk  was  absent  from  hla 
office  when  the  petition  was  delivered  to  him.— 
Minton  v.  Underwood  Lumber  Co.,  (Wis.)  48  H. 
W.  857. 

t4.  Since  a  notary  pnblic,  qnder  the  laws  of 
Michigan,  is  a  atato  officer,  whose  ofBoiai  acts 
are  not  confined  to  the  county  where  he  residea, 
a  claim  for  a  logger's  lien,  sworn  to  before  such 
notary,  is  not  invalid  because  it  fails  to  show  tlie 
oounty  where  the  oath  was  administered. — Sulli- 
van V.  HaU,  (Mich.)  48  N.  W.  646. 

15.  In  an  action  to  enforce  a  lien  for  driving 
logs  marked  L.  I.  Z.  and  T.  L  N.,  it  appearing 
by  plaintiff's  evidenoe  that  the  first  seven  days 
for  wliich  he  had  charged  defendant  were  spent 
in  driving  logs  marked  diamond  V,  and  belong- 
ing to  another  person,  down  to  a  point  where  they 
were  mingled  with  those  of  diefendant,  it  was 
manifest  error  torefuae  an  Instruction  that  plain- 
tiff could  not  recover  for  such  part  of  the  cdaim. 
— Losie  V.  Underwood  Lumber  Co.,  (Wis.)  48  S. 
W.  858. 

Actions  for  logs  wrongfblly  out. 

16.  Rev  Bt  Wis.  |  4269,  provides  that,  in  an 
action  to  recover  the  value  of  logs  wrongfully  cut 
from  the  land  of  another,  defendant  may  serve  on 
plaintiff  bis  affidavit  that  such  logs  were  cut  by 
mistake,  and  offer  to  confess  Judgment  for  the 
sum  therein  specified.  If  plaintUi  gives  notice 
of  his  acceptance  the  clerk  may  enter  judgment 
If  such  notice,  however,  l>e  not  given,  the  affida- 
vit is  deemed  traversed,  and  the  jury  must  render 
a  special  verdict  as  to  the  amount  Held  that, 
where  defendant's  affidavit  stated  a  certain  num- 
l>er  of  feet  as  the  quantity  cut,  and  the  court, 
instead  of  submitting  the  question  to  the  Jury, 
treated  it  as  if  settled  by  the  pleadings,  the  m 
ing  of  a  remittitur  before  appeal,  so  as  to  reduce 
the  recovery  to  the  lowest  estimate  as  testified  to 
by  defendant's  witnesses,  would  cure  the  error, 
if  in  fact  any  error  ezlsteil. — Underwood  v.  Fains 
Lumber  Co.,  (Wis.)  48  S.  W.  673. 

17.  Rev.  St  Wis.  i  4269,  provides  that,  in  an 
action  to  recover  the  value  of  logs  wrongfully  cnt 
from  the  land  of  another,  plaintiff  is  entitled  to 
recover  their  highest  market  value  in  whatsoever 
place  or  condition,  manufactured  or  unmanaflae(>- 
ured,  the  same  shall  have  been  while  In  the 
trespasser's  possession.  Held  that,  where  one 
person  employs  another  to  cut  and  tianl  logs  from 
bis  own  land  at  so  much  per  1,000  feet,  and  the 
employe,  carelessly  neglecting  boundary-  lines, 
cuts  logs  from  the  land  of  another,  and  delivers 
them  to  his  employer,  the  latter  is  liable,  not 
merely  for  the  value  of  the  stumpage,  but  for  the 
enhanced  damages  allowed  by  the  statute. — Un- 
derwood V.  Falne  Lumber  Co.,  (Wla.)  48  N.  W. 
673. 

liunatlo. 

Bee  ituanittf. 

Magistrate. 

BeoJkuMeea  of  the  Peace. 

•    MaUod. 
See  lAbel  and  Slander;  Malidoua  Prosecution. 

MALICIOUS  PBOSECUnON. 

When  action  Ues. 

1.  An  action  for  damages  will  lie  for  mali- 
ciously, and  without  probable  cause,  prooorioc 
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the  lasasttoe  and  exeootleii  of  awamnt  to  Bearob 
plaintlfl'a  premises  for  goods  alleged  to  have  been 
stolen.— Olson  r.  Trete,  (Minn.)  48  M.  W.  M4. 

Advloe  of  ootinaeL 

9.  It  U  w>  defense  to  am  action  tor  malloiooa 
prosecntlon  by  one  who  did  not  believe  the  ao- 
ensed  Knilty,  uiet  he  made  the  complaint  upon 
the  advice  of  eoonsel,  after  a  full  and  fair  state- 
ment «t  all  the  tacts  within  his  knowledge.  Af- 
flnnli«jl7  H.  W.  Wa.-^hnson  v.  Killer,  (Iowa,) 
48  N.  W.  1081. 

neadtog. 

3.  Where  the  answer  In  an  action  for  mali- 
cious prosecution  states  that  the  prosecution  wsa 
instituted  on  the  advice  of  the  oounty  attorney 
after  a  statement  of  facts  to  him,  it  does  not  con- 
stitute new  matter  reqnlrigg  a  reply  to  put  It  in 
issue.— Olson  v.  Tvete,  (Vurn.)  48  H.  W.  914. 

BvidaDfle. 

4.  In  an  action  for  damages  for  malieioosly 
sQlug  out  a  warrant  to  search  plaintiff's  prem- 
ises for  property  alleged  to  have  been  stolen, 
plaintiff  Shews  prtma/fteie  a  cause  of  action  by 
proof  that  upon  search  the  property  was  not  found, 
that  the  return  of  the  warrant  so  showed,  and 
that  for  a  long  time  he  had  borne  a  good  reputa- 
tion in  the  community  for  honesty  and  integrity. 
—Olson  V.  Tveta,  (Mfain.)  48  H.  W.  914. 

IIANBAMUS. 

To  derk  of  ootirt. 

1.  Mandatmu  will  net  He  to  oempri  the 
county  clerk  to  furnish  to  a  newspaper  for  Inspec- 
tion uie  record,  fllea,  and  papers  in  a  case,  which, 
opon  request  of  oomplainant's  solicitor  and  per- 
nussioD  of  the  court,  had  been  suppressed,  and 
la  whiidi  Qo  issues  had  been  Joined,  nor  proueed- 
tngs  had  in  opea  coart.— Schmoddlag  v.  Ifoy, 
Qtlch.)  48  N.  W.  aOL 

To  jndiclal  offioera. 

&  After  the  levy  of  an  attachment  upon  ex- 
empt property,  the  defendant  Hied  an  inventory  of 
all  her  property,  as  well  as  that  of  her  husband, 
and  claimed  that  the  property  was  exempt,  under 
CodeClvUProc.  Heb.S^l.  Held,  that  it  was  the 
dnty  at  the  officer  to  call  appraisers  to  appraise 
'the  property  described  In  the  iaveoto^,  and  vian- 
Oamut  lies  to  oomnel  him  to  do  sot— «ikate  7.  Wil- 
son, (Keb.)  48.».  W7l4,7. 

To  sOhool  tnutcM. 

8.  In  mtindantua  against  the  trustees  of  a 
achool-distrlet  to  oompn  the  restoration  of  a  pu- 
pil, the  validity  of  the  organisation  of  the  district 
cannot  be  called  in  question.— State  v.  School- Diet. 
No.  1  of  Dixon  County,  (Neb.)  48  N.  W.  898. 

To  municipal  boards  and  olBoan. 

4.  On  mandamiu  to  oonmel  the  presiding 
officer  of  the  common  oomncil  es  a  city  to  reverse 
his  decision  declaring  carried  a  reaolntion  an- 
thoritlag  the  mayor  ud  olerk  to  ooatraot  for  the 
purchase  of  a  tract  ef  laad  for  the  purpose  of 
widening  a  stveet,  it  oamiot  be  decided  whether 
the  tract  is  a  pablle  highway  by  nser.— Tennant 
r.  Cracker,  (Mich.)  48  N.  W.  G77. 

6.  Mandamus  will  lie  to  compel  the  presid- 
ing officer  of  a  eorpovatlon  to  reverse  his  decision 
illegally  declaring  a  reaolatlon  canried,  and  to 
declare  It  ioat.— Tennaat  v.  Crocker,  (Mich.)  48 
K.  W.  677. 

6.  The  writ  of  memdcnmu  will  not  be  issued 
to  compel  the  presiding  officer  of  the  common 
ooimcll  of  a  oity  to  declare  lost  a  resolution  au- 
thorizing  a  contract,  which  he  has  declarea  car- 
ried, where  the  reaolntion  shows  on  its  faoe  that 
it  is  illegal,  since  all  persons  are  chargeable  with 
notice  of  its  illegality,  aad  no  iidury  can  be  sus- 
tained nw  liability  incurred  under  It.— Tennant 
T.  Crocker,  (Mich.)  48  N.  W.  677. 

7.  Mandiftmus  to  compel  the  common  council 
01  a  village  to  commence  proceedings  to  remove 
obstructions  in  a  street  claimed  to  be  a  public 
highway  will  not  lie  where  the  person  obstruct- 


ing the  BtMet  in  good  fUth  deniaa  Utat  it  is  a 
highway,  and  asserts  title  thereto.— French  v. 
Common  Connoil  of  South  Haven,  (Mich.)  48  N. 
W.  174. 

8.  One  is  not  entitled  to  a  nuwidamtis  to  oom- 
pel  a  dty  eouneil  to  issue  to  him  a  certificate  of 
elecUon  as  coundUnan,  where  he  haa  made  no  de- 
mand for  the  issue  of  such  oertifloate. — State  ▼. 
Smith,  (Neb.)  48  N.  W.  468. 

To  railroad  oompany. 

U.  Under  Rev.  8t  Wis.  |  1810,  as  amended 
by  Laws  1881,  c.  198,  requiring  railroad  compa- 
nies to  make  suitable  ana  convenient  farm  cross- 
ings for  the  use  of  the  oocupant  of  the  adjacent 
lands,  a  railroad  oompany  can  be  compelled  by 
mandamiu  tu  malce  the  proper  crossings,  unless 
It  can  show  a  valid  excuse  for  not  doing  so. — 
State  V.  Chicago,  U.  &  N.  B.  Co.,  (WisJ  48  N. 
W.  248. 

10.  It  is  proper  to  direct  a  writ  of  manda- 
miu to  a  railroad  company  in  Its  oorpcmte 
name.— Stete  v.  Chicago,  M.  ft  N.  B.  Co.,  (Wis.) 
48  N.  TT.  248. 

11.  The  fact  that  Rev.  St.  Wis.  ^  1818,  imposes 
a  penalty  on  a  railroad  company  for  neglecting  to 
make  proper  farm  crossings,  which  may  be  recov- 
ered by  the  oocupant  of  the  farm,  does  not  secure 
the  construction  of  the  crossings,  or  afford  an 
adequate  remedy,  no  as  to  deprive  the  occupant 
of  his  remedy  by  mandamus.— StAte  v.  Chicago, 
K.  &  N.  R.  Co.,  (Wis.)  48  N.  W.  248. 

Prooedtire. 

18.  When  a  rule  to  show  cause  why  a  mremp- 
tory  writ  of  m/indUimut  should  not  Issue  is  maae 
and  served  upon  the  defendant,  and  he  answers 
disputing  the  facts  upon  which  the  application  is 
based,  an  alternative,  and  not  a  peremptory,  writ 
should  be  issued  in  the  first  instance,  as  provided  by 
Code  Civil  Proc.  Neb.  {  (MS.— American  Water- 
Works  Co.  V.  State,  (Neb.)  48  N.  W.  64. 

18.  W^.ere  the  facts  stated  in  an  alternative 
writ  of  l.iandamus  are  denied,  Including  the  right 
of  the  relator  to  bring  and  maintain  the  action,  be 
must  produce  evidence  showing  such  right;  and, 
where  the  action  Is  upon  certain  bonds  which  he 
claims  to  possess,  they  must  be  produced,  or  their 
U»»  accounted  for.— State  v.  Board  of  County  Com- 
missioners. (Neb.)  48  N.  W.  146 

14.  Under  Code  Neb.  1 653,  the  issues  joined  in 
amondamu*  case  are  to  be  tried  as  In  an  ordinary 
civil  action,  and  the  facts  cannot  be  determined, 
against  the  objection  of  a  party,  on  affidavit.— 
Am»TUmi  Water-Works  Oa.  v.  State,  (Neb.)  48  N. 

MASBIAGB. 

See,  also,  JXvorce.-  Dower;  Htubamd  and  Wife. 
Annnllment. 

1.  Under  Rev.  St  Wis.  i  2871,  which  pro- 
vides that  the  court,  upon  annulling  a  marriage, 
may  restore  to  the  wife  any  estate  which  the  hus- 
band may  have  received  from  her,  the  court  may 
compel  too  husband  to  return  to  the  wife  money 
which  he  has  received  from  her,  with  interest 
thereon,  even  though  the  marriage  Is  void  In  law. 
—Wheeler  v.  Wheeler,  (Wis.)  48  N.  W.  260. 

2w  Where  a  wife  after  marriage  carried  on  a 
business  which  was  conducted  by  the  hosoand,  a 
decree  awarding  one-half  the  net  profit  of  the  bus- 
Iness,  with  interest,  to  the  wife  is  not  unreason- 
able under  Rev.  St  Wis.  |  8871,  providing  that, 
on  annulling  a  marriage,  the  court  may  restore 
to  the  wife  the  property  the  husband  reoeived 
from  her.— Wheeler  v.  Wheeler,  (Wis.)  48  N.  W. 
200. 

MASTEB  AND  SERVANT. 
Contxaot  of  Uring — Compensation. 

1.  St  Klch.  1885,  Act  187,  $  1,  provides  that 
In  all  factories,  work-shops,  salt-bloclcs,  saw- 
mills, logging  and  lumber  camps,  booms,  and 
drives,  mines,  or  other  places  used  for  mechan- 
ical, manufacturing,  or  other  purposes,  10  hours 
shall  constitute  a  day's  work,  and  pro  rata  oom- 
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pensation  shall  be  paid  for  extra  time,  nnlew 
there  ia  a  oontract  to  the  oontrary.  Plalntifl 
sued  a  photographer  tar  extra  work  done  in  hia 
gallery  on  BuaaaTs  and  evenings.  Held,  that 
Uie  statute  olted  has  no  a^pUcaUon  to  this  kind 
of  employment,  or  to  hiring  by  the  week  or 
month.— Scborr  t.  SaTigny, (Mich.)  48  N.  W.  647. 

9.  Where  there  was  no  agreement  to  pay  for 
extra  work,  and  no  testimony  is  given  of  a  uni- 
form and  notorious  custom  to  pay  for  such  extra 
work  sufficient  to  warrant  the  presumption  that 
the  contract  was  made  with  reference  tnereto,  de- 
fendant is  not  liable.— Schunr  v.  Bavigny,  (Mich.) 
48  N.  W.  547. 

8.  Plaintiff  testifled  that  he  agreed  to  work  a 
Tear  at  tSO  per  week,  including  two  weeks  al- 
lowed for  a  vacation,  and  that  he  worked  during 
the  vacation  period.  Held,  that  it  was  error  to 
charge  that  plaintiff  was  entitled  to  recover  for 
the  two  weeks  during  which  he  migbit  have  taken 
a  vacation.— Schnrr  v.  Bavigny,  (Mich.)  48  V.  W. 
647* 

4.  Plaintiff  remained  voluntarily,  and  per- 
formed services  for  which  he  was  paid,  and  did 
not  call  for  his  vacation,  nor  for  extra  compen 
station,  until  after  his  employment  ended.  Held, 
that  the  nourt  erred  in  refusing  to  charge  that 
there  was  no  proof  tending  to  show  an  express 
promise  to  pay  plaintiff  for  any  overtime,  and 
that  a  servant  cannot  be  required  to  labor  an 
unreasonable  number  of  hours,  or,  II  he  does 
labor  more  than  he  contracted  to  do,  he  cannot 
recover,  except  on  an  express  agreement,  and 
tliat,  if  the  defendants  refuse  to  allow  the  plain- 
tiff the  two  weeks'  vacation,  still  the  plaintiff 
cannot  recover  for  this,  it  appearing  that  he  was 
paid  the  usual  wages  for  the  two  weeks. — Bohurr 
V.  Bavigny,  (Mich.)  48  N.  W.  647. 

Gontraot  of  hiring — Discharge. 

6.  Where  a  teacher  is  told  by  his  employer 
that  their  relationship  had  better  be  discontinued 
immediately,  and  thereupon,  no  work  being  as- 
Blgned  to  him,  leaves,  he  is  discharged.— Bennett 
T.  Morton,  (Minn.)  48  N.  W.  678. 

6.  Where  an  employe  engaged  for  a  definite 
term  is  discharged  before  the  expiration  thereof, 
he  is  entitled  to  recover  as  damages  the  amount  of 
the  wages  agreed  on,  subject  to  a  reduction  for 
oompensatioa  earned,  or  which  he  had  an  oppor- 
tunity to  earn,  In  other  employment  during  the  re- 
mainder of  the  Mrm.— Bennett  v.  Morton,  (Minn.) 
48  N.  W.«78. 

Master's  llabilitjr  for  assault  by  vloe- 
prinoipal. 

7.  The  complaint  allesed  fhat  the  foreman  of 
defendant  company,  whonad  employed  plaintiff, 
discharged  him  for  his  refusal  to  olooertaln  work, 
and,  when  plaintiff  did  not  leave  the  premises  as 
anickly  as  he  desired,  he  assaulted  plaintiff,  and 
Seat  him,  so  that  he  fell  and  broke  his  leg.  Held, 
diat  it  was  within  the  scope  of  the  fbreman's 
authority  to  use  a  reasonable  degree  of  force  to 
remove  plaintiff,  and  the  complaint  states  a  cause 
of  action  against  defendant.— Rogahn  v.  Moore 
Manufacturing  &  Foundry  Co.,  (Wis.)  48  IT.  W. 
M0. 

NegUgenoe  of  master. 

8.  Notice  to  a  railway  company  that  oars  on 
passing  over  a  certain  plaoe  in  its  track  had  a 
"jumping"  or  "jarring"  motion  would  not  tend  to 
prove  notice  to  it  of  a  latent  internal  seam  In  a  rail 
at  that  place  which  subsequently  caused  the  rail  to 
split  and  break,  there  being  no  evidenoe  that  the 
uneven  motion  of  the  cars  was  caused  by,  or  even 
suggestive  of,  the  latent  defect  in  the  rail.— James 
V.  Northern  Paa  B.  Co.,  (Minn.)  48  N.  W.  788. 

8.  Tbe  mere  supposition  or  "general  under- 
standing "  of  its  employes  ia  not  competent  evi- 
dence of  the  existence  of  a  rule  of  a  rulway  oom- 
pai^— James  v.  Northern  Pao.  B.  Co.,  (Minn.)  48 

10.  An  elevator  was  operated  by  weights  at- 
tached to  iron  rods  by  which  they  were  suspended 
and  kept  in  place.  One  of  the  weights  became  de- 
tached fell  through  the  top  of  the  elevator  car, 


and  Injnred  a  servant  employed  to  opegcato  It, 
Held,  that  negligence  could  not  be  presumed 
from  the  accident-  —  Davidson  v.  Davidson, 
(Minn.)  48  N.  W.  660. 

1 1.  Where,  in  an  action  by  a  laborer  against  a 
mannfaotnrer  of  Paris  gteeo  for  injories  to  his 
health  by  Intialing  the  vapors  from  the  vats  In 
which  the  arsenic  and  sulphate  of  copper  were 
dissolved,  plaintiff  adduces  expert  testimony 
that  the  vapor  carries  particles  of  arsenic  ana 
copper,  deleterious  to  the  health  when  1r.  haled, 
and  defendant  adduces  expert  testimony  that  snoh 
vapon  are  composed  entirely  of  water,  when  the 
minerals  are  heated  to  only  160  deg.  Fahroiheit, 
the  temperature  to  which  they  were  heated  in 
the  vats,  it  is  error  to  exclude  plaintiff's  evidenoe 
from  the  jury  on  the  ground  that  the  injmles 
could  not  have  been  induced  by  Inhalation.— Fox 
V.  Peninsular  White  Lead  &  Color  Works,  (Mich.) 
48  N.  W.  e08. 

13.  In  an  action  by  a  laborer  against  a  mann- 
faotorer  of  Paris  green  for  inlnries  to  his  health 
by  inlutling  vapors  arising  in  the  process  of  manu- 
facture, evidence  thatsince  plaintiff's  injuries  the 
men  had  been  required  to  sign  oontcacte  waiving 
all  damages  on  account  of  the  poisons,  and  that 
danger  signals  had  )>eMi  pat  in  the  shops,  is  inad- 
missible.—Fox  V.  Peninsular  White  IiMd  &  Color 
Works,  (Mioh.)  48  N.  W.  908. 

18.  Such  evidence  is  not  rendered  admiaslble 
by  the  opening  statement  of  plaintiff's  counsel 
that  none  of  the  men  in  defendant's  employ  had 
been  cautioned. — ^mc  v.  Peoinsalar  White  Lead 
ft  Color  Works,  (Mich.)  48  N.  W.  908. 

Necessity  of  instruotioiis. 

14.  In  an  action  by  a  brakeman  against  the 
railroad  company  for  personal  injuries  received 
while  coupling  cars  of  a  different  kind  tram  those 
he  had  previoosly  handled,  the  negligmoe 
charged  was  failnre  to  instruct  him  as  to  cars 
needed  In  handling  such  cars.  The  evidenoe 
showed  that  plaintiff  was  98  years  old,  that  he 
had  been  in  defendant's  service  but  3  di^  In  the 
vard  and  on  two  trips  on  trains,  and  that  5  years 
before  he  had  worked  for  anotner  road  as  Inrake- 
man  for  15  davs.  Held,  that  the  evidence  did 
not  justify  the  judge  In  determining,  as  matter  of 
law,  that  plaintiff  was  so  inexperienced  as  to  be 
entitled  to  special  instruction  in  regard  to  said 
cars.— Hughes  v.  Chicago,  M.  &  St.  P.  By.  Ca, 
(Wl8.)48N.  W.  259. 

16.  Plaintiff,  a  boy  of  about  14  years,  and  with- 
out experience  in  the  use  of  machinery,  vras  em- 
ployed by  defendant  to  feed  a  "wool-macbtneL" 
The  machine  was  ooastructed  with  a  platform,  at 
the  rear  of  which  were  two  small  smooth  wooden 
rollers.  The  rollers  were  only  about  one-eighth  of 
an  inch  apart,  and  revolved  when  the  machine  was 
In  operaUon.  Plaintiff  pushed  the  wool  along  the 
platform  until  It  came  in  contact  with  the  nulers. 
The  latter  drew  the  wool  In  between  them  until  it 
came  in  contact  with  spikes  in  a  oyllnder  placed 
tmmediatelybefaindtherollers.  While  so  engaged, 
plaintiff's  band  came  in  contact  with  the  sniraoe 
of  the  rollers,  which  qnidkly  drew  it  throngfa  nntil 
it  came  Into  contact  with  tiie  OTlinder.  Held,  that 
the  question  whether  plaintiff  shoold  have  been 
Informed  of  such  danger  was  for  the  Jury. — Kail- 
ien  V.  Northwestern  Bedding  Co.,  (Minn.)  48  N.  W. 
779. 

16.  It  is  the  duty  of  a  manufacturer  of  Paris 
green  to  inform  his  laborers  of  the  poisonous  char- 
acter of  the  Paris  green,  and  the  precantioDs  nec- 
essary in  its  manufacture,  and  not  of  its  partic- 
ular Ingredients.— Fox  v.  Peninsular  White  Lead 
&  Color  Works,  (Mioh.)  48  N.  W.  908. 

17.  Where,  in  an  action  by  a  laborer  against  a 
mannfaoturer  of  Paris  green  for  Injuries  to  his 
health  by  inhaling  vapors  arising  in  the  prooess 
of  manufacture.  It  does  not  appear  that  defend- 
ant notified  plaintiff  of  the  danger  of  inhaling 
these  vapors,  a  new  trial  must  be  granted,  not- 
withstanding tbe  jury  found  tor  defendant  under 
a  direction  that  as  to  the  pustalaUonon  the  body, 
admitted  to  have  been  cansed  by  aotoal  contact 
with  the  arsenic,  used  as  an  ingredient,  they  must 
find  for  plaintiff,  unless  they  find  he  waa  notUlad 
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of  Its  poisonous  eharactwr.— l^)x  ▼.  Penlnsnlw 
White  Leikd  &  Color  Works,  (Mich.)  48  N.  W.  908. 
IS.  Where,  In  an  action  by  a  laborer  against  a 
manofaotarer  of  Paris  green  for  injuries  to  hts 
health  by  Inhaling  vapors  arising  In  the  process  of 
manufacture,  the  foreman  tesufles  for  plalntifl 
that  he  was  lustruuted  by  the  superintendent  of 
the  works  not  to  tell  the  men  of  the  dangerous 

Eoperties  of  the  Paris  green,  testimony  of  other 
borers  that  at  other  times  they  had  been  In- 
formed of  the  dangerous  character  of  the  work  Is 
inadmissible  In  rebuttal.  —  Fox  ▼.  Peninsular 
White  Lead  &  Color  Works,  (Klch.)  48  N.  W.  200. 

Defective  spplianoee. 

10.  A  master  Is  not  liable  to  his  servant  for 
Injttrles  resulting  from  the  letter's  use  of  a  de- 
fective tool,  where  the  defects  therein  were  ob- 
vious, and  like  tools  in  proper  condition  were 
famished  by  the  master,  which  the  servant  might 
have  nsed  had  he  chos«i  to  do  so;  and  this 
though  the  servant  was  bat  17  years  old. — Hef- 
feren  v.  Northern  Pac.  R.  Co.,  (llinn.)  48  N.  W.  1; 
Id.  986. 

80.  In  an  action  against  a  railroad  company 
for  personal  injuries  caused  by  the  nse  of  a  de- 
fective car,  a  petition  alleging  that  the  Injury 
was  caused  by  defen^lant's  negligence  in  using 
such  defective  car  sufBclently  alleges  that  the  de 
feet  was  known  by  defendant,  or  by  the  use  of 
reasonable  diligence  could  have  been  known.— 
O'Conner  T.  IlUnols  Cent.  Ry.  Co.,  (Iowa,)  48  N. 
W.  lOOS. 

21.  Injury  to  an  employe  of  a  railroad  com- 
pany, caused  by  the  derailment  of  a  car,  does  not 
make  the  company  liable  therefor  if  it  appears 
that  the  car  was  carefully  inspected  before  the 
accident,  and  found  in  good  condition,  and  found 
in  apparently  the  same  condition  after  the  aool- 
dent.— O'Conner  t.  Illlnoia  Cent.  Ry.  Co.,  (Iowa.) 
48  N.  W.  1009. 

28.  Where,  in  a  salt  for  personal  Injuries,  it  ap- 
pears that  the  accident  was  caused  by  a  defect  in 
the  brake  staff,  which  was  cracked  where  It  turned 
in  a  socket;  the  question  of  defendant's  negligence 
is  for  the  jury,  notwithstanding  the  defect  was 
hidden.— Moon  ▼.  Northern  Pao.  B.  Co.,  (Minn.) 
48  N.  W.  879. 

23.  Where  a  oar  is  transferred  ftom  one  rail- 
way company  to  another,  and  it  is  out  of  repair 
when  transferred,  the  company  transferring  the 
car  is  liable  for  the  injuries  sustained  by  a  brake- 
man  of  the  company  reoeiving  it  in  oonseqaence 
of  the  defect  in  the  car.— Moon  v.  Korthem  Pao. 
R.  Co.,  (Minn.)  48  N.  W.  Vn. 

24.  For  drawing  down  to  its  proper  position  a 
heavy  spring  in  a  locomotive,  a  railroad  company 
provided  a  jack-screw  and  chain.  The  spring  was 
unusually  strong,  and  the  chain  broke  without  ap- 
parent cause,  and  an  employe  was  injury  by  the 
recoil  of  the  spring.  The  chain  had  broken  before 
when  used  for  the  same  purpose.  Held,  aufflcient 
evidence  of  negUgenoe.— Krogstad  v.  Northern 
Pao.  R.  Co.,  (Minn.)  48  K.  W.  &». 

Dangerotis  premises. 

25.  A  corporation  is  negligent  which  causes  a 
great  amount  of  snow  and  dibrlt  to  be  thrown 
and  left  upon  a  shed,  which.  In  consequence,  falls 
upon  an  employe  engaged  in  carrying  bricks 
thereunder.— Johnson  V.  Flnt  Nat.  Bank,  (Wis.) 
48  N.  W.  713. 

26.  Under  such  circumstances,  the  fact  that 
the  shed  was  stronger  than  such  sheds  usually 
are  is  Immaterial,  as  regards  defendant's  negli- 
gence.—Johnson  V.  First  Nat.  Bank,  (Wis.)  48  N. 
W.  719. 

27.  The  plaiBtifl's  intestate,  a  oommoa  la- 
borer, was  employed  by  a  contractor  in  taking 
down  a  heavy  aMh  of  stone.  On  Friday  the  arch 
was  partly  taken  down,  and  it  was  left  without 
supports.  Itrained  on  Sunday,  and  the  contractor 
was  present  when  the  work  was  resumed  on  Mon- 

'  day.  He  testiiled  that  it  was  apparently  safe, 
but  others  skilled  in  the  lousiness  testified  that 
It  was  apparently  unsale.  The  arch  fell,  and 
killed  plaintifl's  intestate.  HOd,  that  the  evi- 
dence sttpported  findings  that  the  danger  was  ap- 


parent to  an  experienced  mason,  but  not  to  a  eem* 
mon  laborer.— Gill  r.  Homrighausen,  (Wis.)  48 
N.  W.  868.  o        — ,  X        / 

Negligence  of  Tioe-principal. 

98.  ▲  great  amount  of  snow  and  dSbrU  was 
thrown  and  left  upon  a  shed,  which,  in  conse- 
quenoe,  fell  upon  an  employe  engaged  in  carry- 
ing bricks  tbereimder.  Held,  t£at  the  knowl- 
edge of  the  superintendent  engaged  to  areot  the 
building  that  it  was  dangerous  to  work  about  the 
shed  was  the  knowledge  of  the  defendant  corpora- 
tion.—Johnson  ▼.  First  Nat  Bank,  (Wis.)  48  N. 
W.  718. 

2S.  The  super!  utend«nt  wiU  be  assumed  to 
have  such  knowledge  where  by  the  exercise  ol 
reasonable  care  he  might  have  nad  it.— Johnson 
▼.  First  Nat.  Bank.  (Wis  )  48  N.  W.  712. 

Negligenoe  of  ftllow-servaats. 

80.  The  negligent  performanoe  or  omission  to 
perform  a  duty  which  the  master  owes  to  his  em- 
ployes is  at  common  law  the  negligence  of  the 
master,  whatever  the  grade  of  the  servant  who  Is 
in  that  respect  careless;  while  the  negligence  of  a 
servant  engaged  In  the  same  general  business  wltt 
the  injured  servant  Is  the  negligence  of  a  fel- 
low-servant, whatever  position  the  former  oc- 
cupies with  respect  to  the  latter,  as  to  all  acts 
which  pertain  to  the  duties  of  a  mere  servant,  as 
contradistinguished  from  tbe  duties  of  the  master 
to  his  employes.— Bll  t.  Northern  Paa  R.  Co.,  (N. 
D.)  48  N.  W.  223. 

81.  The  negligence  of  the  foreman  of  a  gang  of 
railroad  bands  in  failing  to  block  a  pile  which  was 
shoved  against  plaintiff,  injuring  him,  because  it 
was  not  Dlooked,  is  the  negligence  of  a  fellow- 
servant,  although  the  foreman  bad  authority  to 
employ  and  discharge  plaintiff,  and  the  plaintiff 
was  under  his  superlntendenoe  and  control  in  do- 
ing the  work  in  the  performanoe  of  which  he  was 
injured;  for  the  matter  in  regard  to  which  the 
foreman  was  negligent  was  the  work  of  a  servant, 
and  not  the  performanoe  of  a  duty  which  the  mas- 
ter owed  to  his  employes.— Bll  t.  Nortbem  Pao.  R. 
Co.,  (N.  D.)48N.  W.m 

89.  Where  a'tool  that  is  obTlonsly  defeotlre  is 
selected  by  a  servant  for  oertoin  work,  though 
like  tools  In  proper  condition  were  furnished, 
which  he  might  have  nsed  had  he  ohosen  to  do 
so,  the  master  is  not  liable  to  another  servant 
working  with  him  for  injuries  due  to  such  de- 
fective tool,  as  such  injuries  result  firom  the  neg- 
ligence of  a  fellow-servant- Hefteren  t.  Northam 
Pao.  R.  Co.,  (Minn.)  48  N.  W.  1;  Id.  626. 

88.  A  great  amount  of  snow  and  dSirit  was 
thrown  and  left  upon  a  shed,  which,  in  conse- 

guenoe.  fell  upon  an  empire  engaged  in  caiTy- 
ig  bricks  thereunder.  Held,  that  the  negU- 
Sooe  was  not  chargeable  to  the  laborers  who 
rew  the  debris  upon  the  roof,  when  the  acci- 
dent was  the  result,  not  of  merely  placing  the 
dAris  thereon,  but  of  allowing  it  to  remain. — 
Johnson  t.  First  Nat  Bank,  (Wb.)  48  N.  W.  712. 

84.  A  great  amount  of  snow  and  dibris  was 
thrown  uid  left  upon  a  shed,  which,  in  conse- 
quence, fell  upon  an  employe  engaged  in  carry- 
ing briclcs  thereunder.  Held,  that  the  superin- 
tendent of  building  and  the  foreman  of  the  mason- 
work,  who  either  ordered  the  snow  to  be  thrown 
upon  the  shed  or  knew  it  was  there,  were  not 
fellow-servants  of  plaintiff.— Johnson  v.  First 
Nat.  Bank,  (Wis.)  48  N.  W.  719. 

Bisks  of  employment. 

85.  The  fact  that  plaintiff  had  no  knowledge  of 
the  perlbt  of  working  under  a  shed  which  fell  on 
him  rebuts  the  contention  that  he  had  assumed 
the  risks  connected  therewith.— Johnson  r.  First 
Nat  Bank,  (Wis.)  48  N.  W.  719. 

88.  In  an  action  for  personal  injuries,  received 
through  dangerous  machinery,  which  was  left 
unprotected,  where  it  appeared  that  it  was  prop- 
erly covered  at  the  4inm  plaintiff  was  employed 
by  the  defendant,  and  that  during  the  work  the 
covering  was  broken,  and  that  on  that  very  day 
plaintiff  called  the  attention  of  defendanVs  su- 
perintendent to  the  defect  and  that  he  promised 
that  it  snould  be  remedied  that  night;  Chat  next 
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nunving,  no  protection  havlnK  been  prorided, 
plaintIS  again  spoke  to  the  superintendent,  who 
said  that  ne  would  fix  it  at  noon,  and  directed 
plaintiff  to  continue  his  work,  but  to  take  oar« 
of  himself  till  noon;  and  that  plaintiff  resumed 
his  work,  bat  during  the  morning  lost  his  bal- 
ance, fell  upon  the  maohinery,  and  had  his  leg 
orushed,— the  danger  was  temporary  in  its  char- 
acter, and  not  incidental  to  plaintiff's  employ- 
ment, add  he  is  not  preolnded  from  maintaining 
bis  action  by  the  fact  that,  though  he  knew  of 
the  danger,  he  nevertheless  returned  to  his  work 
in  immediate  proximity  to  it;  and  it  was  error  to 
take  the  case  from  the  jury. — Rouz  y.  Blodgett  & 
Davis  Lumber  Co.,  (Mich.)  48  TX.  W.  vm. 

Oontribntory  negUgenoe. 

87.  Plaintiffs'  Intestate  was  employed  tn  a 
glucose  factory,  in  a  room  in  which  were  a  re- 
volving shaft,  belts.  poUeys,  and  other  machin- 
ery, and  was  familiu  wltii  their  location,  and 
knew  they  were  dangerous  if  too  closely  ap- 
proached. In  moving  a  box  he  backed  towards 
the  maoUnery,  and  was  caught  in  the  revolving 
shaft,  and  instantly  kUled.  Held  that,  these 
facta  being  undisputed,  he  was  guilty  of  contrib- 
tory  negligence,  and  that  the  court  properly  di- 
rected a  verdict  for  defendant. —Book  V.  Flrm^ch 
Uanuf'g  Co.,  (Iowa,)  tf  S.  W.  81. 

88.  ▲  brakeman  on  a  mixed  train,  on  being 
reliered  from  dnty  on  a  dark  night,  hurriedly 
stepped  from  the  moving  caboose  to  the  station 
platform  wiUiottt  looldng,  under  the  belief  that 
the  car  was  moving  towards  the  lylng-up  track, 
as  was  naaal,  when  in  fact  it  was  being  moved 
in  the  opposite  dirflotion,  and,  losing  his  bal- 
ance, rolled  under  the  car,  and  was  Injored. 
Held,  that  the  company  was  not  bound  to  oatify 
him  that  the  car  was  not  moving  in  the  usual  di- 
reotion,  and  he  was  guilty  of  contributory  negU- 
genoe.—Magee  V.  Chicago  &  N.  W.  or,  Co., 
(Iowa,)  48  N.  W.  93. 

89.  The  mere  fact  that  a  switchman,  when  in- 
lured  by  the  derailing  of  a  switch-engine,  was  rid- 
iDg  on  the  front  instead  of  the  rear  foot-board  of 
the  engine,  is  no  evidence  of  contributory  negli- 

Sence.— James  v.  Northern  Pao.  B.  Co.,  (Uinn.) 
3  N.  W.  788. 

40.  Plaintiff,  who  was  18  years  old,  and  nurse 
for  defendant's  children,  took  them  to  defend- 
ant's bam-Ioft,  and  began  op«ating  a  straw-cut- 
ter there,  which  was  fed  at  first  by  one  of  the 
children,  andafterwardsbyplaintlff  herself,  turn- 
ing the  crank  of  the  machine  at  the  same  time. 
miile  doing  this  her  Angers  were  caught  in  the 
revolving  cylinder  of  the  machine,  ana  three  of 
them  out  off.  Plaintifl  testiUed  that  defendant 
instructed  her  to  cut  feed  with  the  machine  ev- 
ery evening  for  the  cows,  whioh  defendant  posi- 
tively denied.  Held,  that  plaintiff's  injury  was 
due  to  her  own  negligence,  and  waa  not  sustained 
while  in  the  discharge  of  her  duty  asdefendant's 
servant.— HcMahon  v.  O'Donnell,  (Neb.)  48  S.  W. 
894. 

41.  The  plaintiff  was  sent  by  a  railroad  com- 
pany to  repair  a  wrecked  eaboiMe  on  the  line  of 
Its  road.  It  was  extremely  cold,  and  a  village 
V  miles  away  was  the  nearest  point  at  which  he 
could  get  food  and  shelter.  He  was  not  provided 
with  food  or  sufllolent  clothing  for  exposure  to 
such  weather.  The  company  knew  this,  and  that 
he  relied  on  its  sending  for  him  in  the  evening. 
It  did  not  do  so,  and  ho  walked  to  the  village. 
By  the  exposure  ne  oontracted  rheumatism,  and 
was  permanently  injured.  Held,  that  he  waa 
not  guilty  of  contributory  negligence;  that  the 
company  was  negligent;  and  whether  the  injury 
was  the  proximate  resultwaa  for  the  jury. —Schn- 
maker  v.  St  Paul  &  D.  R.  Co.,  (Minn.)  48  N.  W. 
KT. 

43.  Contributory  negligence  is  a  matter  of  de- 
fense, unless  it  appears  from  the  plaintiff's  testi- 
mony.—Gill  V.  Homrighausen,  (Wis.)  48  N.  W. 
862. 

48.  In  an  action  against  a  railroad  company 
for  injuries  it  appeared  that  plaintiff  was  in  the 
habit  of  dividing  its  trains  just  before  reaching 
a  station,  the  forward  section  running  on  to  a 


watar-tank,  while  the  rear  portion  followed  aad 
stopped  at  the  station.  Plalntil^  a  section  fore- 
man, was  making  repairs  at  a  switch  near  the 
station,  and  stepped  off  the  track  to  let  an  ap- 
proaching train  pass,  and  then  stepped  back 
again,  facing  in  the  direction  it  had  gone.  The 
train  was  divided,  and  the  rear  portion.  In  charge 
of  a  brakeman,  ran  over  plaintiff.  Plaintiff  knew 
of  this  custom,  and  that  a  cupola  caboose  and 
passenger  coach  were  usually  attached  to  the  tear 
of  freight  trains.  Held,  that  there  was  such  con- 
tributory negligence  on  the  part  of  plaintiff  as  to 
preclude  hi5  recovery.— Haden  v.  Sioux  City  A: 
P.  B.  Co.,  (Iowa,)  48  N.  W.  788. 

44.  A  charge  that  plaintiff  was  entitled  to  re- 
cover, if  not  guilty  of  any  want  of  ordinary  care 
contributing  directly  to  the  injury,  could  not  mis- 
lead when  connected  with  a  full  and  correct 
statement  of  ttie  law  as  to  defendant's  negllgenoe. 
--Johnson  v.  First  Sab.  Bank,  (Wis. )  48  H.  W.  TUL 

46.  A  log  fell  from  a  log  train  passing  over  an 
nnballasted  railway,  wrecking  several  oars,  and 
Injuring  a  brakeman,  who  had  assisted  in  loading 
the  logs.  The  accident  resulted  either  from  tlie 
falling  out  of  a  stake  beoanae  it  was  oareleaaly 
put  in,  or  by  reason  of  the  jolting  of  the  train, 
whioh  was  running  faster  than  the  rules  allowed. 
Held,  that  in  either  event  the  accident  was 
caused  or  oontribitted  to  by  the  negligence  of 
plaintiff  or  of  his  fellow-servants,  and  he  oonld 
not  recover. — Conger  v.  Flint  &  F.  IC  R.  Co., 
(Kich.)48IT.  W.StS. 

46.  In  an  action  for  personal  Injariea,  plain- 
tiff testified  that  he  was  called  to  fix  the  pipes  on 
a  blower  for  removing  shavings  from  defmdant's 
mill;  that  the  blower  was  stopped  by  defendants 
at  his  request,  after  whioh  he  took  off  the  pipea, 
and  told  defendants  not  to  start  the  blower  for 
an  hour;  but  that  before  that  time  defendants 
called  to  him  to  fix  on  a  pipe  as  onick  as  he 
could,  as  they  wanted  to  start  the  blower,  upon 
which  he  hurried  in,  took  a  quick  look  at  the 
machinery,  and,  not  knowing  the  blower  was 
started,  fitted  on  the  pipe,  and  put  his  hand 
through  the  casing  to  adjust  it  and  had  his  fin- 
gers crushed.  Be  was  familiar  with  the  prem- 
ises, having  himself  put  up  the  blower,  which 
made  3,000  revolutions  per  minute,  field,  that 
he  was  not,  as  matter  of  law,  guilty  of  contrib- 
utory negligence.  Following  Kinney  v.  Polkerts, 
(Mich.)  44  N.  W.  153.— Kinney  v.  Fblkerts,  (Uich!) 
48N.  W.  283. 

Meaauire  of  Damages. 

See  Damooet. 

UECHAinCS'  ZiEBNS. 

Constitutionality  of  laws,  see  CofnttUutUmalLaw, 

26. 

Oonstitutionality  of  lawg. 

1.  The  Minnesota  tjechanics'  lien  law  of  1880, 
whioh  provides  for  liens  in  favor  of  material-men 
and  suDoontractora,  whom  the  owner  has  never 
employed,  and  which  liens  are  not  dependent  upon 
the  state  of  the  account  between  the  owner  and 
his  immediate  contractor,  but  m«y  in  the  aggre- 
gate far  exceed  the  contract  price  agreed  upon,  is 
not  therefore  unconstittttionaL  The  contract  of 
the  owner  is  made  with  reference  to  existing  Uen 
laws,  and  confers  authority  to  Impose  such  liabi  ■- 
ties  upon  the  land.— BardweU  v.  ilann,  (Minn.)  48 
N.  W.  1130;  Gardner  v.  Leek,  Id. 

Property  8al:aeot  to. 

3.  A  windmill  is  an  "appurtenance"  and  lia- 
ble to  be  the  subjeot-matter  of  a  aaoehanio'a  Uen, 
tmder  Comp.  Bt  Neb.  o.  64,  {  1,  iriUch  provides 
that  "any  person  who  shall  perform  way  labor  or 
furnish  any  material  or  maohlneiT  for  the  erec- 
tion *  •  *  of  any  house  •  *  •  or  building 
or  appurtenances"  shall  havea  lien,  etc — Pheln 
Blglow  WindmiU  Co.  v.  Bhay,  (Neb.)  48  N.  W.' 
896. 

8.  A  contractor  was  employed  to  oot  and 
saw  lumber.  Ue  was  to  erect  a  saw-mill  on  land 
furnished  to  him  for  live  veors  by  the  o?ni«r  of  the 
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timber,  and  the  plaintiff  funilsh«d  labor  aad  ma- 
teorial  in  theoonstmotlon  of  the  mill.  Laws  Wis. 
1887,  a  M2,  proTidea  that  where  work  la  done  or 
material  furnished  in  the  erection  of  any  build- 
ing or  maohhier;  on  the  land  of  another,  so  as  to 
become  a  part  of  the  freehold,  there  shall  be  lien 
therefor,  which  shall  attach  to  the  land  of  any 
person  on  whose  premises  such  improvementB  are 
made  with  the  knowledge  of  the  owner.  Laws 
Wis.  1887,  c.  466,  provides  that  Laws  Wis.  1887, 
o.  442,  shall  not  be  construed  as  giring  a  lien 
wben  the  relation  of  landlord  and  tenant  exists. 
Held,  that  the  plaintlfT  had  a  lien  on  the  mill, 
and  on  the  land  on  which  It  was  erected. — Cook 
▼.  Goodyear,  (Wis.)  48  N.  W.  800. 

4.  PlaiatUE  oontraoted  with  an  investment 
company  to  erect  a  building  on  40  acres  of  ground, 
for  the  purchase  of  which  that  oompany  had  an 
imwritten  agreement  with  an  improvement  oom- 
pany, tbe  legal  owner,  which  agr««ment  was  aub- 
aeqnently  abandoned  by  both  companies.  The 
pl^ntift  brought  an  action  to  enforce  the  meohan- 
to's  lien  for  ta*  ereoUon  of  the  building  against 
both  companlea.  JBMd,  that  the  investment  oora- 
aaay  alone  waa  liaUt^  and  that  the  oontraotor's 
Uen  waa  limited  to  tbe  building,  and  that 
the  land  of  tha  impfovemeat  oompany  was  not 
ohargeable.  Irlah  v.  Lundin,  (Neb.)  44  N.  W. 
90.— Plakeaa  v.  Plafetsmouth  Investment  Co.,  (Neb.) 
48  N.  W.  47S. 

Tor  what  obtained. 

&  Where  "material"  for  the  construction  of  a 
building  is  prepared  or  manufactured  therefor  by 
a  contractor  under  a  contract  with  the  owner,  and 
the  work  of  preparation  and  furnishing  proceeds 
at  the  yard  or  shop  of  the  contractor  with  the  con- 
sent of  the  owner,  such  work  shoald  be  deemed  a 
part  of  the  construction  or  ■'fumishing''under  the 
contract,  and  it  is  immaterial,  as  between  the  par- 
ties, in  respect  to  the  contractor's  right  to  a  lien, 
that  the  work  was  not  done  on  the  premises. — 
Howes  v.  Relianoe  Wire- Works  Co.,  (Minn.)  48  N. 
W.448. 

Who  may  claim. 

0.  The  vendees  or  assignees  of  tbe  owner  of 
an  uncompleted  building,  who  purchase  expressly 
subject  to  claims  for  liens  for  work  done  thereon, 
will  be  bound  thereby,  and  stand  in  his  shoes ;  and. 
If  they  refuse  to  permit  the  contractor  to  complete 
the  work,  he  will  be  entitled  to  a  lien  to  the  extent 
of  the  loss  sustained.— Howes  v.  Reliance  Wire- 
Works  Co.,  (Minn.)  48  N.  W.  448. 

ITotioe  of  claim. 

7.  A  mecbaoic's  Men  statement,  filed  by  a  sub- 
contractor for  materials  furnished  in  the  erection 
of  a  building  upon  a  lot,  stated  that  J.  owned  the 
south  half,  and  M.  tbe  north  half,  of  tbe  lot,  and 
that  J.  made  tbe  contract  for  the  building  on  be- 
half of  himself  and  H.,  when  in  fact  J.  owned  tbe 
whole  lot,  and  made  the  contract  for  himself  alone. 
Held,  that  the  statement  was  insufficient. — Center 
V.  VarrlngtOD,  (Minn.)  48  N.  W.  1184. 

8.  Where  all  the  material  or  labor  for  a  build- 
ing bad  been  furnished  or  performed  before  the 
Minnesota  mechanics'  lien  law  of  1889  took  effect, 
the  piovisimis  of  the  old  law  relating  to  Ilea  state- 
ments applied,  although  such  statements  were  not 
filed  antlf  after  that  date;  but  where  part  of  the 
material  or  labor  was  furnished  or  performed  be- 
fore, and  part  after,  the  new  law  took  etfeot,  the 
provisions  of  the  new  law  applied.— Bardwell  v. 
Mann,  (Minn.)  48  N.  W.  liao ;  Gardner  v.  Leek,  M. 

9.  Under  Comp.  St.  Neb.  o.  64,  i  3,  which 
requires  a  person  claiming  a  mechanic's  Uen  to 
make  an  account  in  writing  of  the  items  fur- 
nished, and  to  make  oath  thereto,  the  fact  that 
such  oath  was  taken  before  a  notary  public  of 
another  state  cannot  aSect  the  Talialty  of  the 
lien  founded  thereon.— Phelps  Biglow  Windmill 
Co.  T.  Shay,  (Neb.)  48  N.  W.  896. 

10.  Where  the  affidavit  for  a  mechanic's  lien 
upon  a  well  and  pump  states  that  the  work  was 
done  and  the  materials  furnished  on  dates  speci- 
fied in  the  statement  of  account,  but  the  state- 
ment contains  only  one  date,  September  2,  18S9, 
the  affidavit  and'  statement  are  suffioient  when 


they  together  show  that  the  contract  was  made 
August  30,  1889 :  that  the  work  was  finished  Sep- 
tember 8d;  and  that  the  work  and  labor  were 
furnished  in  pursuance  of  the  contract. — Bangs  v. 
Berg,  (Iowa,)  48  N.  W.  90. 

11.  Where  a  statement  of  acoount  contained  ao 
item  for  "  board  and  horse  feed, "  it  was  necessary 
that  the  complaint  should  set  out  the  provision  of 
the  contract  that  defendant  agreed,  in  addition  to 
the  cash  consideration,  to  board  the  hands  and 
furnish  feed  for  the  horses;  and  it  was  not  preju- 
dicial for  the  court  to  refuse  to  strike  oat  this 
averment,  together  with  some  others,  in  regard 
to  the  kind  01  materials,  though  the  latter  were 
not  strictly  necessary.— Bangs  v.  Berg,  (Iowa,)  48 
N.  W.  90. 

13.  Onder  the  provision  of  Fnb.  Acta  Mich. 
1887,  No.  339,  "that  the  statement  of  lien  shall 
be  filed  within  80  days  after  the  completion  or 
last  day  of  such  labw  or  services, "  the  80  days 
did  not  commence  to  run  from  the  time  each  state- 
ment at  tbe  amount  dae  was  rendered,  as  there 
was  but  one  contract— Craddook  ▼.  Dwigbt. 
(Mich.)  48  N.  W.  644. 

Priority. 

15.  Where  the  contract  of  sale  recites  that 
"said  C.  hereby  sells  to  M. "  certain  lots,  provid- 
ing for  payments,  and  for  the  surrender  of  pos- 
session at  a  future  time,  this  is  a  completed  sale, 
and  M.'8  title,  after  Ite  has  paid  the  price  and 
taken  possession,  is  prior  to  the  Interest  ot  a  con- 
tractor who  erected  a  building  on  the  land  forC, 
and  did  not  file  bis  statement  for  a  lien  until 
several  days  after  the  above  contract  was  exe- 
cuted.—Frost  V.  Clark,  (Iowa,)  48  N.  W.  83. 

Iiosa  and  disoharge. 

14.  Where  tbe  work  of  oonstmctlon  of  a  build- 
ing is  in  pr(«ress,  no  loss  of  lien  for  what  has  al- 
rMdy  been  done  under  the  contract  is  occasioned 
where  the  work  is  stopped  or  abandoned  through 
the  fault  of  the  owner.— Howes  v.  Reliance  Wire- 
Works  Co.,  (Minn.)  48  N.  W.  448. 

16.  In  an  action  by  a  material-man  to  foreclose 
a  meohanio's  lien,  the  owner  of  the  property  an- 
swered that  P.  was  the  lowest  bidder  for  the  work, 
but,  being  unable  to  give  bond,  plaintiff  had  agreed 
that  he  would  waive  his  lien  on  the  work,  in  con- 
Bideratiofl  of  bis  being  allowed  to  furnish  the  ma- 
terial therefor.  The  testimony  showed  that  a 
memorandum  ot  this  agreement  was  made,  but 
that  it  was  to  be  reduced  to  writing  and  signed  by 
the  parties.  Before  the  agreement  was  reduced 
to  writing  and  signed,  the  owner  let  the  contract 
for  the  work  to  P.  Held  that,  under  the  proof, 
the  contract  was  not  to  be  complete  until  signed 
by  the  parties,  and  that  the  material-man  was  en- 
titled to  a  lien.— Irish  v.  PuUlam,  (Neb.)  48  N.  W. 
968. 

16.  The  lien  of  a  subcontractor  la  defeated  by 
an  assignment  of  the  claim  due  from  the  owner 
to  the  original  contractor,  made  in  good  faith, 
before  the  notice  of  the  subcontractor's  claim  for 
a  lien  is  seryed,  though  the  owner  may  have 
known  when  he  paid  the  assignee  that  tbe  sub- 
contractors held  unpaid  claims.— Hall  v.  Banks, 
(Wis.)  48  N.  W.  885. 

17.  The  rights  of  such  subcontract(X8  are  in 
no  wise  affected  by  the  fact  that  both  the  con- 
tractor and  his  assignee  had  given  bonds  with 
sureties  to  Indemnify  the  owner  against  the 
claims  of  suboojitiractors. — Hall  v.  Banks,  (Wis.) 
48  N.  W.  885. 

18.  Where  such  sureties  on  tbe  contractor's 
bond  offered  to  pay  all  subcontractors  claiming 
liens,  and  to  litigate  the  claim  of  suoh  assignee 
and  indemnify  the  owner  against  it  if  he  would 
pay  to  them  the  money  due  the  contractor,  their 
prfnoipal,  the  refusal  of  such  offer  by  the  owner 
IS  no  evidence  of  bad  faith  towards  the  subcon- 
tractors.—Hall  V.  Banks,  (Wis.)  48  N.  W.  886. 

Enforcement. 

19.  In  an  action  to  foreclose  a  mechanic's  lien 
npon  real  estate,  whore  the  owner  claims  to  hare 
conveyed  the  premises  before  the  statement  for 
the  lien  was  filed,  be  has  no  right  to  have  the 
cause  transferred   to  the  law  calendar,  and  to 
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^bare  a  trial  t>y  Jury  as  to  his  liability  on  the  ac- 
ooant  only.  FoUoiring  Rymaa  v.  Lynch,  76 
Iowa,  6ft7,  41  n.  W.  820.— Frort  r.  Clark,  (Iowa,) 
w  IV.  Iw.  88. 

20.  In  a  suit  to  foreclose  a  mechanic's  lien  by 
one  famishing  materials,  neither  the  land-owner 
nor  the  contractor  can  set  up,  by  way  of  defense, 
an  outstanding  paramount  title.— Cook  t.  Oood- 
year,  (Wis.)  48  N.  W.  860. 

81.  Plaintiff  eavo  B.  a  power  of  attorney  to 
buy  and  sell  land,  to  execute  aortgages,  and,  un- 
til the  sale  thereof,  to  let  the  land,  or  to  occupy 
it  himself,  "and  to  hold  the  same  in  all  respect 
•s  if  he  was  the  absolute  owner  of  the  same. " 
B.  boogfat  a  lot  for  plaintiff,  but  did  not  record 
the  deed,  and,  with  the  consent  of  plaintiff,  be 
tniilt  a  honse  thereon  for  his  own  use.  A  me- 
ohanlo's  lien  for  materials  was  filed  and  fore- 
olosed  against  B.,  and  the  lot  sold.  The  lion 
olalmant,  supposing  that  B.  was  the  owner,  did 
not  make  plaintiff  a  party.  After  the  time  for 
redemption  bad  passed,  the  priTlleee  of  redeem- 
ing waa  offeted  to  plaintifT  l>nt  he  refused  or 
neglected  to  do  so.  Code-  Iowa,  i  S1180,  g^ves  a 
lien  for  materials  furnished  under  a  contract  with 
the  owner  of  the  land;  and  Laws  Iowa,  IBth  Uen. 
Assem.,  c.  lOO,  1 10,  provides  that  "evenr  person 
for  whose  Iiftmediate  use  or  benefit  any  building 
Is  erected  shall  be  Included  in  the  woros  '  owner ' 
thereof. "  Held,  that  the  plaintiff  had  no  con- 
trolling equities,  and  could  not  maintain  a  suit 
to  quiet  title  against  the  purchaser  at  the  sale. — 
Knapp  V.  Greenwood,  (Iowa,)  48  N.  W.  1065. 

iS2.  In  an  action  to  foreclose  a  mechanic's  Uen, 
wherein  the  complaint  alleged  and  the  answer  ad- 
mitted the  due  making  and  filing  of  the  verified 
statement,  account,  and  elaim  for  a  lien,  it  was 
Whidly  nnneeessary  for  the  plaintiff  to  introduce 
proof  of  its  contents  and  filing,  and  a  variance 
between  such  admitted  allegation  and  the  proof 
offered  waa  immaterial  and  harmless. — Wisoonsin 
Red  Pressed  Brick  Co.  v.  St.  Peter  St.  Imp.  Co.. 
(If  Inn.)  48  N.  W.  1022. 

28.  A  written  offer  to  fnmlsh  a  certain  qnantity 
of  bricks,  made  by  commission  merchants  engaged 
in  selling  for  plaintiff  and  for  at  least  one  other 
manufacturer,  accepted  by  the  party  who  used  the 
bricks  tor  which  Uie  lien  was  oudmed,  was  proper- 
ly held  not  to  be  j>Iainturs  contract  for  fnrnlahing 
materials.— Wisoonsin  Red  Pressed-Briok  Ca  v. 
St.  Peter  St  Imp.  Co.,  (Minn.)  48  V.  W.  1022. 

MEBCANTILE  AQENCTES. 

Taxation. 

Laws  B.  D.  1890,  a  64,  S  1,  twovides  that 
no  person  or  corporation  shall  engage  in  the  bus- 
iness of  commercial  agencies  without  first  re- 
ceiving a  oertiflcate  from  the  seoretaiy  of  stata 
Section  2  provides  that  no  certificate  shall  issue 
unless  the  applicant  has  a  paid-up  capital  of  C50,- 
000,  and  a  deposit  of  that  amount  with  the  treas- 
urer of  the  state  In  which  it  Is  organized.  Sec- 
tion 8  provides  that  each  company  shall  fUe  an 
annual  statement  of  its  financial  condition,  its 
earnings  and  expenses,  and  shall  pay  a  special 
tax  on  its  gross  earnings  from  business  done  in 
this  state,  and  that  the  payment  of  this  tax  shall 
be  a  condition  precedent  to  the  Issuance  of  the 
oertiflcate.  Under  an  information  for  acting  as 
agent  for  a  commercial  agency  which  had  not 
complied  with  the  law,  held,  that  section  8  op- 
erated only  on  business  done  after  the  issuance 
of  the  first  certificate,  that  the  rest  of  the  act 
wonld  be  valid  though  this  section  should  be  void, 
and  that  the  accused  could  not  raise  the  question 
whether  section  S  was  in  conflict  with  C^nst.  B. 
D.  art.  11,  I  2,  providing  that  "all  taxes  to  be 
raised  shall  be  equal  and  uniform  on  all  real  and 
personal  property  according  to  its  value. "— Btwe 
V.  Morgan,  (S.  D.)  48  N.  W.  814. 

MINES  AND  MININa. 

Mining  leases. 

Where  a  lease  of  coat  lands  provides  that 
the  contract  may  be  terminated  by  the  lessee  by 


notice,  if  it  becomes  impraeticalila  to  mine  oeal 
from  the  land  a  notice  reciting  that  the  lessees 
terminate  the  contract  ''as  provided  in  the  lease, ' 
snillciently  informs  the  lessors  that  it  lias  been 
found  impracticable  to  continue  the  mining.— 
Jenkins  v.  Clyde  Coal  Co.,  (Iowa,)  48  N.  W.  vm 

Minor. 

See  Quardian  and  Ward. 

MOSTGAGES. 

See,  also,  Chattel  Mortgages. 

Parties  to  suit  to  en]oin  foredoeure,  see  PorMet,  L 

What  oonstitates. 

1.  In  proceedings  to  have  a  deed  to  a  term 
absolnte  in  form  declared  a  mortgage,  it  appeared 
that  complainant  and  defendant  had  been  oiends 
for  many  years;  that  ooB^IalBaat,  though  of  lim- 
ited information,  had  some  business  ablUtT,  and 
had  amassed  considerable  property;  that  he  had 
acquired  a  blook  of  basiaeas  houes,  a  iitiek 
store,  the  term  in  question,  and  a  vaeant  lot; 
that  defendant  was  a  lawyer,  though  aot  inactive 
practice,  and  was  a  good  boslneas  maa,  aad  the 
complainant  was  aoenstomad  to  advtoe  with  Um 
as  to  business  matteis  gen«rally;  that  complain- 
ant had  some  difficulty  with  his  wife,  whloh  in 
1878  culminated  in  a  separation;  tbat  he  then 
wished  to  leave  his  home,  and  go  west,  taking 
with  him  910,000,  after  paying  his  debts  snd 
nrovidino'  for  his  wife  ana  solicited  defendant's 
aid  In  accomplishing  this  result;  that  defendant 
compromised  with  we  wife  for  $1,B00  and  certain 
personal  property;  that  the  business  block  wss 
sold  forts, 000;  that  defendant,  at  thesolioitatioD 
of  the  complainant,  took  a  conveyance  of  the 
farm  and  the  vacant  lot;  that  he  gave  complain- 
ant his  personal  note  for  12,000,  to  make  up  with 
the  proceeds  of  the  business  block  the  sum  of 
tlO.000;  that  he  paid  the  debt  of  tl,S00  to  the 
wiie,  and  a  mortgage  of  82,000  on  the  fiurm;  that, 
though  complainant  had  paid  87,000  for  the  lann, 
it  was  not  worth  more  than  86,000;  that  com- 
plainant, while  claiming  that  the  deed  was  given 
as  security,  says  that  no  time  when  he  would  re- 
turn from  the  west  was  mentioned,  nor  any  time 
for  redemption;  that  no  rate  of  interest  waa  agreed 
upon,  nor  was  there  any  nndecstanding  about 
working  the  farm  or  paying  the  taxea,  or  about 
improvementa.  Complunant  testtfled  that  he 
returned  from  the  west  after  abcmt  two  »n"F«t*^. 
and  demanded  a  reoonvoyance,  whloh  waa  re- 
fused, and  again  demanded  it  in  1884,  aad  that  it 
was  again  refused.  Defendant  testtfled  that  no 
demand  for  reconveyance  was  made  until  the  suit 
was  brought,  field,  tltat  the  evidence  was  ia- 
sufflcient  to  eatablish  the  oiiaracter  of  the  deed 
as  a  mortgage.— Btlieridge  r.  Wiaaer,  (Mioli.)  48 
K.  W.  1087. 

8.  Defendant  conveyed  land  to  plaintiff  as 
■eourity  for  a  debt,  under  an  agreement  that  he 
was  to  remain  in  possessicm  for  a  certain  time. 
during  which  he  might  pay  the  debt  and  receive 
a  reconveyance.  If  he  should  sell  the  land,  he 
was  to  pav  the  debt  and  keep  the  esoeaa,  and  if 
plaintiff  siionld  sell  it  he  was  to  pay  the  excess 
to  defendant,  field,  that  tlie  agreement  amoont- 
ed  to  a  mortgage,  and  plaintiff  could  not  maintain 
unlawful  detainer.— Hunter  v.  Maaanm,  (Wis.) 
48  H.  W.  61. 

Validity — Conslderstion. 

8.  The  validity  of  three  mortgages,  payable 
on  demand,  given  on  the  same  day  by  an  insolv- 
ent debtor  to  secure  Ziona  fide  debts,  cannot  be 
affected  by  mortgages  subsequently  ^T6b  to  se- 
cure other  creditors.— Sheldon  y.  Mum,  (Mich.) 
48  N.  W.  578. 

Desoription  of  property. 


4.  A  mortgage  described  real  estate  and  per- 
il  property  as  follows:   "The  nndtvided  V 
of  lota  1—2— 8— block  26,  in  the  originat  town  of 


M.,    •    »   •    including  the  undivided  U,  of  aU 
buildings  and  machinery  therein,  andall  aztures. 
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•nd  Ut*  nadlTlded  )^  of  aU  (took,  uaeta,  and 
material  of  the  firm  of  B".  &  Co. ;  being  said  G.  'a 
interest  In  the  property  of  said  firm,  or  that  may 
hereafter  be  acquired;"  and  also  deecribluR  tt  as 
situated  In  the  coun^  of  ICarshall,  in  tbs  state 
of  Iowa.  Beld,  that  the  description  was  not  void 
for  uncertainty  as  to  the  personal  property.— Cook 
V.  ShorthlU,  Powa,)  48  N.  W.  84. 

—  Aoknowledgmeni. 

6.  Under  the  Nebraska  statates,  a  oertlflcate 
of  acknowledgment  to  a  real-eatat«  mortgage 
which  does  not  show  that  the  mortgagor  roluntar 
rily  executed  the  instrument  Is  Invalid.— Keeling 
V.  ^oyt,  (Neb.)  48  N.  W.  86. 

Delivery. 

•.  A  person  executed  a  morteag*  te  •  non-res- 
ident, to  whom  he  was  indebted,  to  secure  a  note 
therein  described,  for  an  amonat  In  •xoeas  of  his 
actual  indebtedness,  which  was  never  exeoutad. 
be  gave  the  mortgage  to  the  register  of  deeds  to 
record,  and  then  killed  himself.  The  mortgagee 
at  the  time  knew  nothing  of  the  existence  of  tbe 
instrument,  which  was  duly  recorded,  but  after- 
wards procured  it  from  me  administrator.  Held, 
that  the  delivery  was  sufBcieut,  and  to  tbe  amount 
-f  actual  indebtedness  the  morteage  was  vaUd.— 
Xmo  v.  Fletcher,  (Uinn.)  48  N.  W.  4»<>. 

Lien  — Prioiitiea. 

7.  A  mortgage  did  not  describe  the  land  in- 
tonded  to  be  conveynd.  A  second  one  was  given 
which  recited  that  it  was  executed  to  correct 
the  mistake.  Both  mortgages  were  duly  recorded, 
and  the  second  was  foreclosed  under  a  power  of 
s.ile.  The  notice  of  foreclosure  and  the  sheriff's 
rertificate  of  sale  were  In  the  form  required  by 
the  statute  regulating  foiecloeures  by  advertise- 
ment, but  they  did  not  show  that  the  mortgage 
purported  to  convey  any  rights  in  the  premises 
antMedent  to  its  date.  Held,  that  the  second 
mortgage  took  effect  bv  relation  as  of  the  date  of 
the  first,  as  ag^tinst  all  who  had  dealt  with  the 
laud  with  notice  of  the  mistake,  and  they  were 
foreclosed  bytbesale.- Brownv.IlorriU,  (Minn.) 
4811  w  m 

8.  A  senior  incambranoer  is  not  bonnd  to  re- 
spect tbe  equitable  rights  of  a  junior  incumbrancer 
In  the  property  unlesa  he  has  notice,  either  actual 
or  constructive,  of  such  rights,  and  the  recording 
of  the  junior  mortgage  is  not  constructive  notice 
to  the  prior  mortgagee  of  its  existence,  or  of  the 
mortgagee's  equitable  right  thereunder,  to  insist 
that  the  prior  mortgagee  shall  not  release  from  tbe 
lien  of  hut  mortgage  any  property  upon  which  the 
subordinate  inoambranoer  has  no  lien,  to  his  prej- 
udice.—Series  V.  McOee,  (H.  D.)  48  N.  W.  281. 

9.  A  mortnge  recited  that  it  covered  "six 
notes  of  even  date  herewith,  executed  by  R.  and 
8.  to  mortgagees"  F.  and  S.  In  fact  but  five  of 
the  notes  were  so  executed,  the  sixth  being  made 
to  one  T.  who  was  present,  and  witnessed  the 
mortgage,  and  from  whom  the  note  was  trans- 
ferred to  plaintiff.  A  discharge  of  tbe  mortgage 
was  executed  by  P.  and  B.,  which  was  destroyed 
before  recording,  and  afterwards  a  decree  of 
court  was  enterMt  on  petition  of  one  of  the  mort- 
gagors declaring  the  mortgage  satisfied.  The  de- 
fendant, without  knowledge  of  the  facts,  except 
what  was  disclosed  by  the  record,  became  the 
purchaser  of  a  note  and  junior  mortgage  made  by 
one  of  the  mortgagors,  who  had  become  the  owner 
of  the  land.  Held,  that  his  mortgage  was  su- 
perior to  the  interest  of  plaintiff  in  the  first  mort- 
gage—Moran  y.  Roberge,  (Mich.)  48  N.  W.  164. 

OonstruotlTe  notioe. 

10.  An  intervener  tzied  to  prevent  the  fore- 
closure of  a  mortgage,  alleging  that  she  held  a 
prior  unreoorded  deed.  It  appeared  that  she  was 
the  mother-ln-lsw  of  the  mortgagor;  that  at  the 
time  she  received  her  deed  from  him  she  was 
living  with  him  and  his  family  on  tbe  premises, 
and  that  they  had  since  continued  to  live  as  one 
family ;  that  she  and  the  mortgagor  looked  after 
the  business  of  the  farm;  and  that  each,  at  vari- 
ous times,  sold  the  produce  thereof,  he  acting  as 
her  agent    Held,  that  her  possession  was  not 
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saiBcient  to  constitute  g^ce  of  exclusive  owner- 
ship.—Elliott  V.  Lane,  (fewa,)  48  N.  W.  720. 

11.  The  record  of  a  real-estate  mortgage,  wMoh 
Is  not  legally  acknowledged,  does  not  operate  ■■ 
constructive  notice.— SJeeling  v.  HoyL  (Neb.)  48  N. 
W.U. 

Eztingnishment. 

18.  Where  the  consideration  named  In  a  deed 
is  the  payment  of  a  prior  mortgage,  a  payment 
of  such  mortgage  by  the  grantee  extinguishes  it, 
even  though  he  attempts  to  keep  the  mortgage 
alive  by  taking  an  assignment  of  it. — Foucbe  v. 
Delk,  (Iowa,)  48  N.  W.  1078. 

18.  The  cancellation  and  surrender  of  a  bond 
secured  by  mortgage,  and  the  execution  of  a  new 
bond  in  extension  of  the  loan,  do  not,  in  the 
absence  of  an  agreement  to  that  effect,  release 
tbe  mortgage  lien,  but  it  will  oontinne  as  secu- 
rity for  the  new  bond.— Cooky.  Bhorthill,  (Iowa,) 
48  N.  W.  84. 

Bighta  of  mortgagor. 

14.  A  land-owner  had  negotiated  a  mortgage 
through  a  loan  agent.  At  its  maturity  he  ap- 
plied to  the  same  agent  for  a  loan  with  whioh  to 
take  ap  the  first  mortgage.  The  agent  had  at 
that  timeoolleoted  money  for  defendant,  and  oon- 
verted  it  to  his  own  use.  He  sent  the  appllos- 
tion  for  the  loan  to  defendant,  who  iastructed 
him  to  make  the  loan  out  of  the  money  oolleoted. 
A  note  and  mortgage  were  executed  by  the  land- 
owner, and  delivered  to  the  agent,  who  promised 
to  pay  the  first  mortgage.  The  agent  sent  the 
second  mortgage  to  defendant,  and  soon  after- 
wards absconded,  leaving  the  first  mortgage  un- 
paid. Held,  that  the  second  mortgage  was  with- 
out consideration,  and  that  the  land-owner  could 
recover  interest  paid  thereon  before  he  learned 
that  when  the  second  mortgage  was  executed  the 
agent  had  embesled  mone^  collected  by  him  for 
the  defendant.— Security  Oa  v.  Kent,  (Iowa.)  48 
N.  W.  1047.    . 

Bights  of  mortgagee. 

16.  After  the  expiration  of  the  tinm  within 
which  a  mortgage  may  be  enforced  by  foreclosure, 
the  mere  entering  into  poesession  by  the  mortga- 
gee, witboot  objection  on  the  part  of  the  mortga- 
gor, does  not  teatore  the  mortgage  to  efBcaoy,  or 
entitle  the  mortngee  to  the  rights  of  a  mortgagee 
in  poeseaaion.— Banning  v.  Sabin,  (Minn.)  48  N. 

18.  A  mortgagee  may  pay  all  taxes  i»  the 
mortgaged  property  necessary  to  preserve  tlie  se- 
curity, and  have  tbe  amount  added  to  the  mort- 
gage principal.— Townsend  v.  J.  I.  Case  Thresh- 
ing-lfocblne  Ca,  (Neb.)  48  N.  W.  890. 

ABslgnment. 

17.  Tbe  assignment  of  a  mortgage  is  entitled 
to  record  as  a  conveyance.  Following  Parmenter 
y.  Oakley,  89  Iowa,  S88,  28  N.  W.  6S8.— Kenosha 
Btove  Co.  y.  Bhedd,  (Iowa.)  48  N.  W.  SOS;  Bridge 
v.  Same,  Id. ;  Burdett  y.  Same,  Id. 

TransSsr  of  property  mortgaged. 

18.  Where  an  agreement  was  made  between 
mortgagor  and  mortgagee,  for  a  good  considera- 
tion, releasing  the  mortgagor  from  personal  lia- 
bility on  the  debt,  the  grantee  of  the  mortgagor, 
who  purchases  subject  to  the  mortgage,  cannot 
complain  of  such  release ;  nor  can  the  payment, 
In  consideration  of  the  release,  be  regarded  as  a 
satisfaction  of  the  mortgage  as  to  him. — Oabom 
V.  Williams,  (Iowa,)  48  N.  W.  811. 

Payment  and  release. 

19.  An  asslgrnee  of  a  note  seenred  by  a  mort- 
gage is  an  assignee  of  the  mortgage  also,  and  lia- 
ble to  the  penalties  prescribed  by  Comp.  St.  Neb. 
o.  73,  i  26,  on  failure  to  discharge  the  same  after 
tender  of  the  debt  secured  and  his  reasonable 
charges.— Diuiiels  v.  Sensmore,  (Neb.)  48  N.  W. 
906. 

2a  A  mortgagor  Instructed  a  third  party,  in- 
debted to  him,  to  pay  the  mortgage,  and  abont 
the  same  time  convoyed  his  equity  of  redemption, 
with  covenants  of  general  warranty,  and  left  the 
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■Uta.  Without  his  knowledga  or  oonaont  the 
mortfragee  gave  such  party  an  extension  of  time, 
and  for  more  than  20  years  aooepted  interest  from 
Mm,  and  made  no  claim  upon  the  mortgagor,  who 
supposed  the  mortgage  luid  been  paid.  Held, 
that  the  mortgage  lien  was  released  thereby,  and 
the  mortgagor  was  also  released  from  any  per- 
sonal liability. — ^Dederickv.  DenBleyker,  (Mich.) 
tt  N.  W.  633. 

21.  When  a  prior  mortgage  has  been  satisfied 
of  record,  the  recorded  certificate  of  satisfaction 
not  showing  by  whom  payment  was  made,  a  pur- 
chaser who  has  no  other  notioe  than  the  record 
gires  him  may  assume  tbat  it  was  made  by  the  per- 
son upon  whom  was  the  primary  duty  to  make  it. 
The  fact  that  it  appears  of  record  that,  had  some 
other  person  made  the  payment,  he  would  have 
been  entitled  to  subrogation,  does  not  put  the  par- 
chaser  upon  inquiry  to  ascertain  whether  such 
person  made  it.— Ahem  t.  freeman,  (Minn.)  48  N. 
W.67T. 

23.  A  mortgagor  teatllled  that  he  paid  th« 
mortgage  debt  to  the  mortgagee,  who  never  gave 
him  back  the  mortgage,  and  that  the  mortgage 
was  assigned  after  the  mortgagee's  death;  but 
the  record  showed  that  the  mortgagee  himself 
assigned  the  mortgage,  and  that  the  assignments 
were  Immediately  recorded.  Held,  that  the  evi- 
dence was  InsufBcient  to  show  payment  of  the 
mortgage  debt.— Naa  t.  Bmnette,  (Wia.)  48  N. 
W.  649. 

Foreolosare — Parties. 

28.  Wliere  land  Is  bought  bj  »  father,  and  tha 
first  payment  is  made  by  him,  with  hia  own 
money,  and  a  purchase- money  mortgage  given  for 
the  balance  In  his  name,  a  statement,  Inserted  in 
the  deed  to  him  after  the  description,  that  the 
land  is  deeded  to  him.  In  trust  for  his  minor  son, 
will  not  vest  the  latter  with  the  legal  title  so  as 
to  enable  him  to  contest  the  foreclosure  of  such 
mortgage.— Strong  v.  Ehle,  (Mich.)  48  K  W.  868. 

Evldenoe. 

34.  In  a  snlt  for  ftveolosuM  of  a  mortgage,  in 
which  it  Is  stipalated  tbat  opon  failore  to  pay 
any  portion  of  the  principal  or  interest  secured 
thereby  the  whole  shonld  inmiediately  become 
doe  and  payable,  the  plaintifl  contended  that  a 
certain  note  for  8578.89  was  given  for  overdue 
Interest;  that  such  note  was  overdue  and  anpaid, — 
and  the  defendants  maintained  that  the  interest 
on  the  mortgage  debt  had  been  paid  as  it  fell 
due.  It  appewed  that  the  simi  of  tS78.89  was  the 
exact  amount  of  interest  due  on  the  day  it  was 
dated;  that  the  notes  secured  by  the  mortgage 
contained  an  indorsement  that  the  interest  had 
been  paid  to  Uiat  date,  and  a  further  indorsement 
releasing  the  mortgagors  from  the  payment  of 
farther  niterest  Held,  that  the  note  was  given 
for  overdue  interest,  and  plaintiff  is  entitled  to 
a  decree  of  foreclosure. —Dean  v.  Ridgeway, 
(Iowa,)  48  N.  W.  923. 

Procedure. 

9S.  Where  plainUlI  in  foreclosure  makes  a  per- 
son defendant  on  the  ground  tbat  he  claims  some 
interest  in  or    lien  upon  the  i»«mises,  which 


termined,  unless  plaintiff  discontinues  the  suit 
ai  to  him.— Lego  v.  Medley,  (Wis.)  48  N.  W.  875. 

26.  Where  premises  are  occupied,  at  the  time  ol 
a  foreclosure,  oy  one  who  is  not  the  owner,  a  sub- 
sequent waiver  by  him  of  the  failure  to  serve  no- 
tice of  the  foreclosure  on  him  will  not  validate  the 
foreclosure  as  respects  the  owner. — Casey  v.  Mo 
Intyre,  (Minn.)  48  K.  W.  402. 

Attorney's  aflSdaTlt  as  to  fees. 

27.  In  a  suit  to  foreclose  a  mortgage  which  con- 
tains a  stipulation  for  an  attorney's  fee,  the  affida- 
vit required  by  Acts  18tb  Oen.  Assem.  Iowa,  o. 
185,  S  8,  that  no  agreement  has  been  made  for  shar- 
ing the  fee  with  any  person  other  than  an  asso- 
ciate attorney,  maybe  made  by  one  member  of  the 
firm  tbat  brought  the  suit.— Cook  v.  ShorthilL 
(Iowa,)48N.w:8i. 


28.  Soch  affidavit,  leolting  that  'iMitber  ttM- 
firm,  nor  either  member  thereof,  has  made  any 
agreement  for  a  division  of  the  fee'  to  be  taxed, 
includes  all  agreements,  "express  and  Implied,* 
and  is  sul&cient— Cook  t.  BhorUiUl,  ^wa,)  48 
N.  W.  81. 

Laohes. 

90.  The  defense  of    laches  oaonot  be  lateE- 

posed  to  a  bill  In  equity  for  the  fbreolosora  of  • 
mortgage  by  an  assignee  thereof,  where  he  has  la 
due  time  instituted  proceedings  of  foredosnre  by 
advertisement,  in  ignorance  of  the  fact  that  ft 
contained  no  power  of  sale,  and  did  not  dtsoovar 
his  mistake  for  several  years  thereafbw,  when  he 
immediately  instituted  the  equitable  &n«cloeare 
^ooeeding.— Haorward  v.  Kinney,  (Mich.)  48  N. 

80.  One  who  U  Induced  by  the  tirsudulent  rep- 
resentations of  a  general  agent  to  buy  insoraoc* 
stock  and  give  a  mortgage  to  the  company  there- 
for, and  who,  after  discovering  the  ftiuid,  delay* 
four  years  to  bring  suit  to  rescind,  though  con- 
stantly threatening  to  do  so,  is  guilty  of  laches, 
especially  when  the  rights  of  innocent  partiea 
have  intervened,  and  the  company  has  been  dos- 
ing up  Its  tmsineas'  and  he  cannot  set  up  tlie 
fraud  to  defeat  a  toreolorare  of  the  aiarteage  t» 
provide  a  fund  for  tiie  payment  of  its  aebts.— 
Cedar  Raplda  Ism.  Co.  t.  Batler,  (Iowa,)  48  B> 
W.  1098. 

Decree. 

81.  In  an  action  to  set  aside  a  decree  foreeloa- 
ing  a  mortgage,  and  sale  thereunder,  it  appeared 
that  the  mortgagor  and  mortgagee  agreed  that 
certain  paymenta  on  the  debt  shoold  Tm  erased, 
and  a  Judgment  taken  for  the  full  amount  of  tb» 
notes,  in  order  to  defeat  a  Junior  mortgageeu  and 
that  a  deed  to  the  premises  should  be  given  to  the 
mortgagor  after  this  mortgitfee  had  acquired  title 
under  the  foreclosure,  ana  that  such  deed  was 
given  to  the  daughter  of  the  marte^igor,  who  dis- 
claimed title  aoverse  to  the  mortgagor.  Seltf 
that,  as  no  fraud  on  the  part  of  the  mortgagee 
was  shown  in  the  settlement  afterwards  mMe,  a 
Judgment  In  favor  of  defendants.  dUmisslng  tne 

Setition  and  for  costs,  would  oe  sustained.— 
scobs  V.  Bnyder,  (Iowa,)  48  N.  W.  806. 
83.  A  mortgage  was  executed  on  certain  real 
estate  in  1857,  and  in  1873  an  action  was  brought 
to  foreclose  the  same,  in  which  a  decree  of  fore- 
closure was  obtained,  the  land  sold,  the  sale  con- 
firmed, and  a  deed  made  to  the  purchaser.  In  1SS7, 
plaintiff  brought  an  aoUon  to  redeem  the  mort- 
gage and  vacate  the  sale,  alleging,  as  grounds 
therefor,  the  insuffideney  of  the  petittoa  for  fore- 
closure. Held,  that  the  sufflcieney  of  Che  peti- 
tion did  not  affect  the  validity  of  the  decree  of 
foreclosure,  if  no  direct  proceeding  was  had  to  set 
It  aside,  providing  the  court  had  inriadlotion  to 
render  the  decree;  and  that  the  validity  of  the  de- 
cree could  not  be  attacked  in  a  oollateral  proceed- 
ing against  the  purchaser  of  the  premises. — ^Taylor 
V.tkwts,  (Neb.)  48  N.  W.  864. 

83.  Where  a  decree  foreclosing  a  mortgage  dfr- 
scribes  the  property  substantially  In  the  uraa  of 
the  mortgage.  It  Is  sufficient— Cook  t.  Shortiilll, 
(Iowa.)48N.  W.  84 

Attomeys*  fees. 

84.  Where  a  bond  secured  by  mortgage  pro- 
vides for  the  payment  of  a  reasonable  attorney's 
tee  in  case  of  suit,  and  there  Is  no  evidence  as  to 
what  is  a  reasonable  fOe  In  the  case,  the  amount 
fixed  by  statute  maybe  allowed.— Cook  v.  Short- 
hill,  (£>wa,)  48  NTw.  84. 

Sale. 

88.  Where,  at  the  time  of  the  foreclosure  of  a 
first  mortgage,  the  premises  are  occupied  by  the 
holder  of  a  second  mortgage,  the  presumptiOD  of 
regularity,  arising  from  the  oertidoate  of  sale,  is 
rebutted  by  proof  of  a  failure  to  serve  notioe  on 
the  occupant,  and  the  certificate  is  not  presump- 
tive evldenoe  of  an  actual  service  of  notice  on  the 
owner.— Casey  v.  Molntyre,  (Minn.)  48  N.  W.  403. 
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Tareelomre— Blghta  of  parohanr. 

86.  Where  a  purchaser  at  a  defect!  re  fare- 
closure  sale,  or  his  assigns,  goes  Into  possession 
of  the  mortgaged  premises,  with  assent  of  the 
mortgagor,  nnder  the  right  supposed  to  hare  been 
acquired  under  the  foreclosure  sale,  he  will  be 
deemed  a  mortgagee  In  possession;  and,  if  he 
remain  In  possession  until  the  right  of  redemption 
bjr  the  mortgagor  is  barred,  he  becomes  vested 
-with  the  title  to  the  premises.  Following  Rogers 
V.  Benton,  89  Hinn.  39,  88  N.  9T.  TW.— Russell  T. 
H.  C.  Akeley  Lumber  Co.,  (Hinn.)  48  N.  fV.  8. 

87.  Plaintiff  had  a  first  mortgage  on  lot  1.  B. 
had  a  mortgage  which  was  a  second  lien  on  lot 
I,  and  a  first  lien  on  lot  2.  H.  had  a  second 
mortgage  on  lot  3.  B.  brought  an  action  to  fore- 
oloee  his  mortgage,  to  which  plaintiff  was  not 
made  a  ptuny,  his  mortgage  being  not  due.  H. 
piurchased  the  entire  property  at  the  foreclosure 
sale  for  (1,100.  After  the  sale  plaintifT  purchased 
B.  's  claim,  and  then  purchased  H.  's  claim  and 
obtained  from  him  a  qnliclaim  deed  to  his  Inter- 
eat  In  the  property,  rlaintlff  seeks  to  ameroe  the 
sheriff  for  not  encting  the  purchase  money  from 
EL,  claiming  that  as  H.  had  purchased  the  prop- 
erty for  tl,100,  out  of  which  the  B.  decree  was  to 
be  paid  before  any  part  of  the  H.  debt  was  paid. 
Hid  aa  he  (plaintiff)  is  the  assignee  of  the  B.  de- 
cree, he  is  entitled  to  the  money,  and,  as  the  sher- 
iff made  a  deed  to  the  purchaser  without  exact- 
ing the  purchase  price,  that  he  is  liable.  The 
mortgaged  i>roperty  was  sufficient  to  pay  all 
claims  against  It  There  was  evidence  that  plain- 
tiff pozchased  the  olaims  <rf  B.  and  H.,  for  the 
porpoae  of  aiding  the  mortgagor,  and  that  all  the 
parties  to  the  transaction  acted  on  this  nnder- 
■tandlng.  HOA,  that  plalnUff  had  obtained  all 
that  he  contracted  tor  with  H.,  and  that  defend- 
ant was  not  liable.  Affirming  44  N.  TT.  107.— 
Russell  T.  Grimes,  (IVeb.)  48  N.  W.  MIL 

Redemption. 

88.  Plaintiff,  being  the  mortgagee  in  and  holder 
of  certain  mor^ages,  was  in  the  possession  of  the 
mortgaged  premises  in  1887,  when  they  were  con- 
veyed to  a  third  party,  and  when  a  prior  mortgage 
thereon  was  foreclosed  by  advertisement,  in  1888. 
Defendant,  a  subsequent  mortgagee,  redeemed  the 
premises  from  the  foreclosure  sale,  and  olaims  title 
f>y  virtue  of  such  redemption.  Held,  that  no  no- 
nce of  the  foreclosure  proceedings  being  served 
upon  plaintiff,  the  occupant  of  the  premises,  as  re- 
quirea  by  the  statute,  the  foreclosure  sale  was 
void,  and  the  redemption  IneffectuaL — Casey  v. 
Mclntyre,  (Minn.)  48  ».  W.  402. 

89.  One  who  has  bronght  suit  upon  a  oontraott 
express  or  implied,  for  the  payment  of  money  only, 
and  has  attached  the  real  estate  of  the  defendant. 
Is  "  a  creditor  having  a  lien, "  within  the  meaning 
of  Gen.  St.  Minn.  1878,  c.  08,  |  SS&,  and  chapter  81, 
%  16,  relatiDg  to  the  redemption  of  real  estate. — 
Atwater  v.  Manchester  Bav.  Bank,  (Minn.)  48  N. 
W.  187;  Reed  v.  Same,  Id. 

40.  Where  a  person  holds  two  mortgages  on  the 
tame  land,  purchases  under  the  prior  mortgage, 
and  holds  the  certificate  of  sale  when  the  period  of 
redemption  ezpiTes,  the  mortgagor  cannot  compel 
conveyance  of  the  land  to  htm  because  he  has  de- 
posited in  bank  for  the  mortgagee  the  amount  paid 
on  foreclosure,  and  the  amount  due  under  the  sec- 
ond mortgage,  without  showing  an  agreement  by 
the  mortgagee  to  convey  to  him.— Reynolds  v.  St 
Paul  Trust  Co.,  (Minn.)  48  N.  W.  458. 

41.  During  the  year  lollowlng  the  departors 
tnm  home  of  the  mortgagor  of  land,  the  mort- 
gage was  foreclosed.  The  mortgagor's  father, 
who  was  his  heir,  being  unable  to  get  any  trace 
of  his  son,  executed  a  deed  of  the  land  to  another 
■on  that  he  might  redeem  it,  and  on  the  last  day 
of  the  year  for  redemption  he  paid  the  necessary 
Mnonnt  to  the  register  of  deeds,  saying  that  he 
ledeemed  for  his  brother,  if  living;  If  not,  for 
himself.  HelA,  on  suit  by  the  purchaser  at  mort- 
gage sale,  praying  that  the  deposit  of  money  be 
decreed  to  effect  no  redemption,  that  if  the  mort- 
gagor was  living  his  brother  had  a  right  to  re 
deem  for  him,  amd,  if  not,  to  redeem  for  himself 


as  grantee  of  mortngor*abalr.—SaiiInv.  Wright 
(Mich  )  48  N.  W.  m5. 

Power  of  sale. 

42.  Where  a  mortgage  of  teal  estate  with  a 
power  of  sale  has  been  paid  It  la  the  dnty  of  the 
owner  of  the  equity  of  redemption,  aa  between  him 
and  third  partlea  having  no  notice  thereof,  to  pro- 
cure evidence  thereof  to  he  put  upon  reoord,  and, 
if  he  fail  to  do  so,  and  the  mortgage  is  apparentiy 
regularly  foreclosed  under  the  power,  an  Innocent 
purchaser  under  such  foreclosure,  if  his  evidence 
of  tiUe  be  first  recorded,  will  be  protected.  Fol- 
lowing Merchant  v.  WoodSjJ"  N.  W.  826.— Baus- 
man  v.  Bads.  (Minn.)  48  N.  W.  769. 

48.  A  notice  of  foreclosure  sale  under  a  power, 
after  stating  the  amount  then  claimed  to  be  due 
on  the  mortage  for  principal  aud  interest,  stated 
that  the  mortgaged  premises  would  be  sold  to  pay 
said  debt  and  interest,  "and  the  taxes.  If  any,  on 
said  premises.  ■  Held,  that  the  notice  would  be 
construed  as  meaning  that  the  proceeds  of  the  sale. 
If  sufficient,  would  be  applied  so  far  as  necessary 
to  pay  any  taxes  due  and  payable  at  the  date  of 
the  sale,  and  so  it  was  not  In  violation  of  the  stat- 
ute requiring  the  notice  to  specify  the  amount  of 
taxes  paid  by  the  mortgagee.— Kirkpatrlok  v. 
Lewis,  (Minn.)  48  y.  W  788. 

44.  A  notice  of  sale  under  a  mortgtwe  reciting 
that,  "by  virtue  of  the  power,  •  •  •  the  said 
mortgaged  premises  at  public  auction,  for  cash, 
to  the  highest  bidder, "  is  not  insufficient  because 
of  the  omission  of  the  words  "will  be  sold"  after 
the  word  "premises,"  since  the  other  recitals 
show  that  a  sale  is  meant— Nau  v.  Brunette 
(Wis.)  48  N.  W.  649. 

45.  The  recital  that  a  mortgage  "will  be  fore- 
closed by  a  sale"  is  not  necessary  to  the  suffi 
oiency  of  the  notice  of  sale,  under  Rev.  St.  Wis. 
$  859$,  providing  that  "notice  that  such  mortgage 
will  be  foreclosed  by  a  sale  of  the  mortgaged 
premises  shall  be  given. "  —  Nan  v.  Brunette, 
(Wis.)  48  N.  W.  649. 

46.  TTnder  Rev.  St  Wis.  %  SMI.  providing  that 
the  affidavits  of  the  publication  of  notice  of  a  sale 
nnder  the  power  in  a  mortgage,  and  of  the  ciiv 
oumstanoes  of  the  sale,  are  equivalent  to  a  deed 
when  the  holder  of  the  mortgage  is  the  purchaser, 
no  deed  is  necessary  to  vest  title  in  htm.— Nan  v. 
Brunette.  (Wis.)  48  N.  W.  649. 

47.  Laws  Minn.  1888,  o.  llfl,  provides  that  an  ac- 
tion to  set  aside  a  foreclosure  sale  made  under  a 
power  must  be  brought  in  all  cases  with  reason- 
able diligence,  and  not  later  than  five  years.  Held, 
that  In  determining  the  question  of  laches  in  bring- 
ing such  an  action,  knowledge  of  the  fact  that  a 
mortgage  had  been  foreclosed  under  a  power  will 
be  considered, presumptively  sufficient  to  put  the 
mortgagor  upon  Inquiry  as  to  the  regularity  of 
the  proceedings  in  execution  of  the  power. — ^Mar> 
ootta  V.  Hartman,  (Minn.)  48  N.  W.  787. 

MUNIdFAL  COHPORATIOirS. 

Bee,    also.    Counties;    JDrainooe;    Highwayt; 

ScfMola  and  School-DUttieU;  Tovmi. 
Actions  by,  see  lAmltaUon  nf  AeUotu,  7. 

Ordinances. 

1.  A  resolution  authorising  the  mayor  and 
clerk  to  contract  for  the  purchase  of  a  tract  of 
land  for  the  purpose  of  wlaening  a  street  cannot 
be  passed  by  the  council  by  the  tie  vote  of  ^l 
the  aldermen,  and  the  deciding  vote  of  the  mayor, 
under  How.  St.  Mich.  (  9510,  giving  the  mayor 
the  right  to  vote  In  case  of  a  tie,  since  section 
2515  provides  that  no  private  property  shall  be 
taken  for  public  use  unless  by  a  concurring  vote 
of  two- thirds  of  all  the  aldermen  elect — Tennant 
V.  Oocker,  (Mich.)  43  N.  W.  577. 

2.  A  municipal  ordinance  granting  a  ft«n- 
ehlse  to  occupy  the  city  streets  with  poles  and 
wires  for  the  purpose  of '  distributing  electric 
light  and  power  is  within  the  provisions  of  Code 
Iowa,  I  471,  which  provides  that  municipal  corpo- 
rations shall  have  power  to  authorize  the  ereotton 
of  gas-works  or  electric  light  plants,  upon  ap- 
proval by  a  majority  of  the  voters  of  the  oitgr  at 
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a  general  or  special  election.— Hanson  r.  Wm.  A. 
Hunter  Electric  Liffht  Co.,  (Iowa,)  48  N.  VT.  1006. 

8.  Where  a  city  ordinance  grantB  tberigbt  te 
transmit  electric  llgbt  and  power,  the  further 
grant  therein  of  a  privilege  to  oonduciL  to  tjbe 
electric  light  plant,  water  from  an  artesian  well 
flowing  at  the  intereection  of  two  streets  in  the 
city,  is  Incident  to  the  object  of  supplying  eleo- 
trioity,  and  does  not  contravene  Code  Iowa,  S  489, 
which  prohibits  the  passage  by  a  munioipal  cor- 
poration of  any  ordlii^ce  oontaining  more  than 
one  subject.— Hanson  v.  Wm,  A.  Hunter  Electric 
Light  Co.,  (loVTft,)  48  N.  W.  1006. 

4.  An  ordinance  of  the  eit^  of  Detroit,  en- 
acted Jnly  1,  1890,  under  authority  in  its  charter, 
provides  that  "no  person  shall  ride  or  drive  any 
tume,  carriage,  sleigh,  or  other  vehicle  through 
any  street  or  avenae  in  this  city  at  a  faster  rate 
than  six  miles  an  hour, "  under  penalty  of  fine 
and  Imprisonment.  Another  ordinance,  enacted 
in  the  same  year,  provides  that" every ambulaooe 
or  other  rehlole  used  for  the  transportation  of 
sick  and  wounded  persons  and  animals  shall  be 
entitled  to  the  right  of  way  over  all  other  vehi- 
cles. •  *  *  No  person  shaU  willfully  iut^fere 
with  or  retard  or  obstruct  or  Impede  the  progress 
of  any  such  ambulance  or  vehiclei "  Held,  that 
not  only  did  the  first  ordinance  include  ambu- 
lances, but  that  it  was  not  modified  by  the  second. 
—People  V.  Little,  (Mich.)  48  N.  W.  683. 

Ordixumcea— Speed  of  railway  trains. 

6.  An  ordinance  of  the  dty  of  St.  Paul  limit- 
ing the  speed  of  railway  trams  within  the  city 
limits  to  four  miles  an  hour  is  unreasonable  and 
void  as  applied  to  a  certain  part  of  defendant's 
road  in  the  suburbs  of  the  city,  that  runs  through 
an  unsettled  district  for  three  miles  or  more,  is  se- 
curely fenced  on  both  sides,  and  has  but  one  grade 
crossing  In  the  whole  distance. — Bvison  v.  Chica- 
go, St  P.,  If.  &  O.  Ry.  Co.,  (Minn.)  48  N.  W.  8. 

Contracts. 

6.  Const  Mich,  art  IS,  I  IS,  provides  that 
the  legislature  shall  restrict  the  powen  of  titles 
to  contract  debts.  How.  St  Hlch.  S  9700,  pro- 
vides that  no  improvement  to  be  paid  out  of  any 
general  fund  shall  be  contracted  for  by  the  4si^ 
of  Mt.  Clemens,  unless  in  pursuance  of  an  appro- 
priation especially  made  therefor  in  the  last  pre- 
ceding annoal  appropriation  bill.  Held,  that 
the  common  council  had  no  aothority  to  pass  a 
resolution  authorizing  the  mayor  and  clerk  to  con- 
tract for  the  purchase  of  a  strlpof  land  to  be  used 
for  the  purpose  of  widening  a  street,  before  an 
appropriation  ther«for  had  been  made.— Tennant 
V.  Crocker,  (Mich.)  48  N.  W.  077. 

7.  Where  one  agrees  to  furnish  materials  to  a 
partnership  that  has  contracted  to  do  work  for  a 
certain  city,  the  subsequent  dissolution  of  the 
partnership  does  not  affect  his  right  to  recover  for 
materials  furnished  and  actually  used  bv  either  of 
the  partners  in  an  action  on  a  hoad  wltn  sureties 
given  by  the  partnership,  as  required  by  the  city 
charter  for  the  payment  of  all  olaims  for  labor, 
and  matorisls  furnished  such  partnership. — £>ee- 
man  v.  Berkey,  (Uinn.)  48  S.  W.  194. 

Defective  sidewalks. 

8.  In  an  action  for  personallnlnrlea  occasioned 
by  a  defective  sidewalk,  plaintiff's  knowledge  of 
the  existence  of  the  defect  is  not  conclusive  evi- 
dence of  contributory  negligence.— Argus  v.  Vil- 
lage of  Sturgis,  (Mich.)  48  N.  W.  1085. 

9.  In  an  action  against  a  city  to  recover  dam- 
ages for  injuries  sustained  by  reason  of  a  defect- 
ive sidewalk,  it  appeared  that  the  sidewalk  was 
In  an  unsafe  condition,  and  had  been  for  some 
time,  by  reason  of  missing  boards.  Held,  that  It 
was  immaterial,  as  affecting  defendant's  liabil- 
ity, whether  the  boards  had  fallen  through  the 
stringers  on  which  the  walk  was  laid,  or  had 
been  broken  and  fallen  to  the  ground,  or  had 
been  removed,  the  essential  fact  being  that  the 
walk  was  not  In  safe  condition  for  persons  pass- 
ing over  it  in  the  exercise  of  due  care. — City  of 
Lincoln  v.  Stoley,  (Neb.)  48  N.  W.  887. 

10.  In  an  action  to  recover  damages  for  in- 
Jorles  sustained  by  a  fall  on  an  Icy  sidewalk,  it 


appeared  from  plalnttfPs  testimony,  and  that  of 
corroborating  witnesses,  that  he  fell  on  a  ridge 
of  Ice  on  the  sidewalk  near  a  hotel  which  he  had 
justlett  The  defense  was  that  plaintiff  had  fallen 
on  a  atrip  of  ground  between  the  sidewalk  and 
the  hotel,  on  which,  according  to  the  testimony  of 
defendant's  witness,  ice  had  accumulated,  caused 
by  a  hotel  water-spout  at  that  point,  and  that 
defendant  was  not  liable  therefor.  It  appeared 
that  there  was  no  water- spout  at  the  point  named. 
Held,  l^at  tlie  evidence  was  insufficient  to  sup- 
port a  verdiot  for  defendant— Foxworthy  v.  City 
of  HasUngs,  (Neb.)  fi  N.  W.  SOL 

IL  Where  a  hotel  Is  set  back  6  feet  and  9 
Inches  from  the  Une  of  the  lot,  and  the  sidewalk 
extended  from  the  hotel  10  feet  and  10  inches  Into 
the  street,  that  portion  on  the  lot  being  construct- 
ed or  paid  for  by  the  proprietor  of  the  hotel,  the 
whole  being  open  to  Uie  public  to  pass  and  re- 
pass at  pleasure,  it  will  be  deemed  a  part  of  the 
street  of  the  city.— Foxworthy  v.  Qty  oX  Hast- 
ings, (Neb.)  48  N.  W.  90L 

13.  Lt  an  aotlon  to  reoover  damages  for  in- 
juries sustained  by  a  IkU  on  defoDdamt's  side- 
walk, it  appeared  that  there  had  been  a  heavy 
snow  Sturm  for  several  days  prior  to  plaintiffs 
injury,  that  en  the  day  before  the  injury  the 
sidewalk  had  been  thorunghly  oleaoed  off,  bat 
that  on  the  day  of  the  aooident  the  ■now  was 
again  falling,  and  covered  the  sidewalk  when 
plalntift  fell.  Held,  that  a  verdiot  for  defend- 
ant was  sustained  by  the  eviaeace.— Bell  v.  GtV 
of  York,  (Neb.)  48  N.  Mf.  87& 

18.  Where,  in  an  action  against  a  village  for 
an  injury  oocasioned  by  a  defective  plaak  in  a 
sIdewallE,  the  plank  Is  prodnoed  and  identified, 
and  it  is  shown  that  its  place  was  filled  by  a 
new  one,  the  admission  of  the  testimony  directed 
specially  to  the  repair  of  the  defeat  soon  after  the 
accident,  It  not  being  shown  that  defendant  made 
the  repairs,  is  not  reversible  error. — Lombar  v. 
Village  of  Bast  Tawas,  (Mich.)  4»tf.  W.  947. 

14.  Testimony  that  others  had  stepped  into  the 
same  hole  In  the  walk  prior  to  plaintiff's  injury 
is  admissible  to  show  we  existence  and  nature 
of  the  defect,  and  constructive  notice  to  defend- 
ant.—Lombar  V.  Village  of  East  Tawas,  (Uich.) 
48  N.  W.  947. 

15.  Where  defendant  had  been  Incorporated 
for  16  monOis,  and  had  Imposed  and  collected  a 
tax  for  village  purposes.  It  is  not  enrw  to  refuse 
a  request  to  charge  that  defendant  lacked  the 
Ume  and  means  or  had  used  dne  diligence  to 
oure  the  defective  walk,  where  the  fiiilure  to  re- 
pair was  caused  by  the  neglect  at  the  street  com- 
missioner to  notify  the  abutting  owner.  —Lombar 
V.  VUlage  of  East  Tawas,  (MicL)  48  N.  W.  947. 

16.  In  an  action  against  a  d^  for  injuries  re- 
sulting from  a  defective  sidewalk,  where  the  ac- 
cident happened  at  night,  and  it  appears  that  the 
same  defect  existed  for  some  time  before  the  aoci- 
dent,  a  witness  who  did  not  examine  the  sidewalk 
until  the  morning  after  the  aocident  may  testify 
as  to  its  condition. —Shippy  v.  Village  of  Au 
Sable,  (Hlch.)  48  N.  W.  684. 

17.  Where  a  cross-walk  is  maintained  by  a 
city  on  a  level  with  the  sidewalk,  and  an  alrat- 
ting  land-owner  constructs  a  sidewalk  on  top  of 
the  old  one,  higher  than  the  oioas-walk,  where 
they  join,  thus  maldng  a  step  down,  and  the 
cross-walk  at  this  point  Is  in  a  defective  condi- 
tion, the  city  is  liable  for  injuries  to  a  child  by 
falling  from  the  sidewalk. —Shlppy  v.  Village  Of 
Au  Sable,  (Mloh.)  48  N.  W.  684. 

18.  The  fact  that  a  cross-walk  was  built 
and  repaired  under  the  village  charter,  by  assess- 
ment on  the  adjacent  propwty,  does  not  relieve 
the  village  from  its  duty  to  keep  the  walk  In  a 
safe  condition  for  travel. — Shippy  v.  Village  of 
Au  Sable,  (Mich.)  48  N.  W.  684. 

19.  In  an  action  against  a  village  for  Injuries 
sustained  by  a  child,  as  alleged  in  the  declara- 
tion, by  falling  from  a  sidewalk  built  by  an 
abutting  property  owner  so  as  to  make  a  step 
from  it  down  to  the  cross-walk,  which  had  previ- 
ously been  maintained  by  the  village  on  a  level 
with  the   old    sidewalk,  wh«e   toe   evidence 
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•bowed  atuA  the  child  fell  from  Uwstep,  and  Uiat ' 
the  croas-walk  below  it  waa  in  a  rotten  and  tom- 
up  condition,  the  conrt  properly  refused  to  anb- 
mit  to  the  jnrr  the  sprdal  question  whether  tbe 
Injur?  was  oocasioned  hr  reason  of  the  fall  from 
the  step.— Shlpp/  t.  VUlaga  of  Au  Bablo,  (Mioh.) 
iS  K.  ^.  88i. 

Fabllo  frnproremsntB. 

20.  Tbe  common  council  of  defendant  city 
passed  a  resolution  declaring  a  sewar  necessary, 
on  presentation  of  which  the  board  of  publio 
works  directed  the  oltyaurreyor  to  prepare  plana 
and  specifications.  The  surveyor  presented  plans 
and  specifications,  which  he  had  already  pre- 
pared, and  which  oontainad  a  profile  of  the  pro- 
posed sew«r,  and  set  out  in  detail  the  manner  of 
constmotlOB,  size  and  shape,  and  the  kind,  qual- 
ity, and  .quantity  of  the  material  to  be  used.  The 
cost  of  the  material  and  of  oonstrootioa  were  not 
oanied  out  in  detail,  but  there  waa  anfflcienl 
data  to  admit  of  camputation.  Held,  that  there 
was  a  anhstantial  compliance  wiUi  the  revised 
eharter  of  1888  of  Grand  Rapids,  p.  liW,  which 
mrorides  that,  on  presentation  of  a  xeaolntion  of 
the  oonunon  oonnoil  that  construction  of  any  pub- 
lic work  is  necessary,  the  board  of  publio  works 
•hall  determine  as  to  the  kind  and  quantity  of 
materials  to  be  used,  and  estimate  the  probable 
coat  and  expense,  and  the  materials  to  oe  used, 
in  detail,  and  cause  to  be  prepared  plans  and 
specifloatioaa  for  the  woric.— Baisch  y.  City  ofr 
Grand  Rapids,  (Mich.)  48  IT.  W.  17& 

SI.  Where  objeotlons  are  made  to  assessments 
tot  expenses  of  a  local  improvement,  on  the 
gronnd  of  InreKUlaritles,  the  court,  as  a  condi- 
tion of  graDting  relief,  may  require  the  property 
owner  to  do  equity  by  PVing  tbe  amount  which 
his  property  is  benefitea  by  the  impcovenM&t.— 
Darst  V.  OriOn,  (Neb.)  48  N.  W.  uST 

as.  The  charter  of  the  dty  of  Ban  Claire,  c. 
6,  f  10,  (Laws  Wis.  ISra,  a  16,)  provides  that 
the  cost  of  opening  and  grading  streets  shall  be 
chargeable  wholly  or  In  part  to  the  leta  fronting 
OB  the  Improved  streets  Chapter  i,  1 8,  snbd.  6, 
emmMcatiaK  tlie  general  powers  of  the  council, 
pcovldes  that  ii  shall  have  authority  by  ordi- 
nances, by-laws,  etc.,  to  provide  for  the  making, 
grading,  etc.,  of  the  streets.  Held,  that  the  ex- 
pense of  regrading  a  street  was  chargeable 
wholly  or  in  part  to  the  lots  fronting  on  it,  and 
that  aa  wdinanoe  establishing  a  chwiged  grade, 
without  making  any  provision  to  chares  the  ex- 
pense to  the  adjacent  lots,  was  void.  Following 
&11  V.  Chippewa  Falls,  47  Wis.  26T,  2  N.  W.  27U. 
— Drummond  t.  City  of  Eau  Claire,  (Wis.)  48  If. 
W.  244. 

A-otlona— Pleading. 

88.  A  complaint  for  damages  against  a  town, 
alleging  that  plaintiff  sastalned  injuries  by  a 
fUl  caused  bv  snow  and  ice,  which  defendant 
had  negligently  allowed  to  accumulate  and  re- 
main in  an  "uneven  and  slippery*  condition  on 
one  of  its  thoroughfares,  is  sufficient.— Paulson  v 
Town  of  Pelican,  (Wis.)  48  N.  W.  715. 

84.  Rev.  St  Wis.  I  884,  provides  that  no  ac- 
tion, where  a  money  judgment  only  is  domanda- 
ble,  ''shall  ha  maintained  against  any  town,  un- 
less a  statement  of  such  claim  shall  have  beeu 
llled  with  tbe  town-clerk,  to  be  laid  before  the 
town  board  of  audit,  nor  until  ten  days  after  the 
next  annual  town-meeting  thereafter. "  Held. 
that  a  complaint  was  sufilclent  which  alleged 
"that  the  claim  bad  been  filed  with  the  town- 
olerk,  to  be  laid  before  the  board  of  audit,  •  *  • 
and  ttiat  the  next  annual  town-meeting  •  •  • 
was  held  •  •  •  more  than  ten  days  prior  to 
the  commencement  of  this  action.  "—Paulson  ▼. 
Town  of  FeUcan,  (Wis.)  48  3(.  W.  716. 

Mutual  Benefit  Incurance. 

See  Inturance,  89-88. 

Naturalizatfozu 

Of  alien's  father,  see  .^Uens,  8, 8. 


KAVIQABLB  WATEBS. 

ObstniotlonB. 

A  person  who  has  entered  into  a  oontraet 
obligating  himself  to  drive  logs  down  a  stream 
navigable  for  such  purposes,  knowing  that  tiie 
stream  had  been  and  was  unlawfully  obstructed, 
and  who  is  hindered  and  aubjected  to  expense,  in 
performing  his  nndertaklng,  by  reason  of  such 
impediments,  is  not  entitled  to  maintain  a  private 
action  for  damages  against  the  person  creating 
such  obstructions  in  the  highway.— Bceiman  T. 
Uunmers,  (Minn.)  48  N.  W.  m 

NEaUQEXOB. 

Contributory,  see  Mcuter-cmd  Serocint,  87-48. 
Liability  for,  see  Horse  and  Stnet  BaUroadt,  4; 

Ballroad  Companies,  80-47. 
Of  fellow-servants,  see  Master  and  Servant,  80-84. 

master,  see  Master  and  Servant,  8-87. 

passengers,  see  Carriers,  6. 

vioe-prineipal,  see  Master  and  Servant,  88,  W. 

Kegllgent  fires. 

1.  For  the  purpose  of  protecting  his  propartr 
from  a  fire  raging  near,  defendant  startea  a  back 
flr  >  The  day  waa  windy,  and  in  the  direction  in 
which  the  wind  waa  blowing,  and  extending  to 
plaintiffs  farm,  was  a  maxtb  oo  verad  with  tail,  dry 
grass.  It  did  not  appear  whether  any  osre  was 
taken  by  defendant  to  prevent  the  flr«  from  in)nr- 
ing  others.  Held  snfBcient  to  anstaia  a  Terdiot 
for  plaintUf  in  an  action  for  injuries  «Batalned 
from  defendant'a  fire.— Jeaperaoa  v.  rMUipa, 
(Minn.)  48  N.  W.  770. 

Contributory  negllgenoe. 

8.  The  plaintitt  watered  his  cattle  at  holes  oat 
In  the  ice  of  a  lake,  from  which  defendant  and 
others  had  long  been  accustomed  to  take  ice. 
Plaintiff  had  warned  his  servant  not  to  let  the  cat- 
tle go  to  the  lake  unattended,  as  there  was  danger 
of  their  falling  Into  openings  from  which  theloe 
had  been  taken.  The  servant  let  the  cattle  out  of 
the  bam.  They  had  not  been  watered  since  the 
day  before,  ana  went  to  the  lake  unattended,  and 
were  drowned  in  an  opening  made  by  defendant. 
Herd  that,  though  plaintiff  and  his  servant  had  no 
notice  of  thia  opening,  the  servant's  negligence 
contributed  to  the  infurv,  and  plaintlit  couM  not 
recover.— La  Riviere  v.  Pemberton,  (Minn.)  48  N. 
W.406. 

8.  Plaintilt,  who  was  engaged  In  unloading 
freight  from  his  truck  in  a  ^vate  way  belonging 
to  a  railroad  company,  and  who  waa  occupying 
such  a  position  aa  to  give  passing  vehicles  a 
drive-way  18  feet  in  width,  was  not  bound  to  as* 
same  that  defendant's  trade  would  run  over  nlm; 
and  his  failure  to  discontinue  the  removal  of  hia 
freight,  and  to  take  precaution  against  being 
struck  on  hearing  the  approach  of  defendant's 
truck.  Is  not  such  contribntoiy  negligence  as  will 
warrant  the  court  in  directing  a  verdict  in  de- 
fendant's favor,  but  tbe  question  sbould  be  left 
for  the  determination  of  thejory.- Foley  v.  River- 
side Storage  tc  Cartage  Co.,  (ICoh.)  48  N.  W.  154. 

4.  Where  the  testimony  of  the  plaintiff  in  an 
action  for  injury  caused  by  the  alleged  negligence 
of  defendant,  was  of  such  a  character  as  to- Justify 
the  Jury  in  finding  that  his  own  negligence  con- 
tributed to  the  injury,  it  waa  error  to  instruct 
the  jury  that  the  burden  of  proving  suoh  oontrib- 
utory  negligenoe  was  un  the  defendant,  without 
adding  the  qualification  "unless  they  should  find 
from  plaintiff's  own  evidence  that  he  was  guilty 
of  contributory  negligence." — Durrell  t.  John- 
son, (Neb.)  48  N.  W.  8Ua 

Imputed  negligence. 

5.  The  negligence  of  the  parents  cannot  be 
imputed  to  a  child  in  an  action  on  behalf  of  the 
child  for  personal  injuries.— Shippy  v.  Village  of 
Au  Sable,  (Mich.)  4!i  N.  W.  534. 

Srldenoe. 

6.  In  a  suit  for  an  injury  to  a  customer  from 
falling  into  the  well  of  an  elevator  in  a  store,  IS 
is  competent  to  ask  a  witness  whether  at  the 
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time  ot  the  accident  the  light  wu  rach  that  the 
well  could  have  been  easily  seen:  and  the  exclu- 
sion of  such  evidence  is  prejudicial  error,  though 
the  situation  of  the  well  and  its  surroundings  are 
fully  described  to  the  Jury.— Soyder  7.  WUner, 
(Iowa,)  48  N.  W.  lOM. 

NEGOTIABLB  INSTSXTMENTS. 
Aooeptaaoe  as  payment,  see  Payment,  6^  7. 

Bxeoation. 

1.  Where  a  note  Is  intended  to  bear  date  as  of 
the  time  of  its  execution,  but  is  wrongly  dated  by 
mistake,  the  mistake  mtiy  be  oorrected,  except  as 
to  an  innocent  purchaser  or  Indorsee,  who  would 
be  prejudiced  by  thecorreotion.— AlmiohT.  Down- 
ey, (Minn.)  48  N.  W.  107. 

Negotiability. 

2.  An  agreement  written  on  a  note  that  It  is 
given  for  a  piano,  the  title  and  ownership  of 
which  is  to  remain  In  the  name  and  subject  to  the 
order  of  the  payee  until  It  is  fully  paid,  does  not 
render  it  non-negotiable.— W.  w.  Kimball  Ca 
V.  MeUon,  (Wis.)  48  N.  W.  liOO. 

5.  A  note  for  the  payment  of  a  sum  certain.  In 
monthly  installmenta,  is  rendered  non-negotiable 
by  a  suDjoined  contract  that,  in  case  of  default 
in  any  payment,  or  an  attempt  to  dispose  of  the 
propwty  for  the  price  of  which  it  Is  given,  the 
holder  may  declare  the  whole  sum  unpaid,  due, 
and  may  collect  the  same,  with  lUjt  for  expenses, 
or  may  sell  the  property  to  pay  the  unpaid  bal- 
ance, interest,  damases,  and  costs  of  sale,  and, 
if  there  is  any  deficiency,  the  signer  agrees  to 
pay  it  on  demand,  since  such  conditions  make 
both  the  amount  and  time  of  payment  uncertain. 
— W.  W.  EimbaU  Ca  v.  Mellon,  (WU.)  48  N.  W. 
UOO. 

Consideration. 

4.  Plaintiff  sold  land  to  defendant,  but  re- 
fosed  to  convey  the  same  until  a  balance  due  him 
on  an  open  account  should  be  paid  by  the  latter. 
Defendant's  son,  during  the  absence  of  his  father 
in  another  state,  applied  to  plaintiff  for  aconrey- 
ance  of  the  lot,  and,  being  informed  of  plaintiil's 
claim,  wrote  to  his  father  in  ree^ard  thereto,  and 
In  a  few  days  thereafter  drew  a  check  to  plaintiff 
for  the  amount  of  the  ulaim,  haring  prerionsly 
agreed  with  defendant's  bvx>k-)raeper  that  pay- 
ment on  the  check  should  be  stopped  Immediately 
after  delivery.  Tne  defense  was  want  of  con- 
sideration for  the  check,  and  ignorance  of  de- 
fondant's  son  of  thatfactwhen  he  drewit  There 
was  evidence  tending  to  show  tiie  validity  of 
plaintiff's  claim.  HM,  that  a  verdictand  judg- 
ment for  plaintiff  should  not  be  dlstnrbecL— 
Calm  V.  Hay,  (Neb.)  48  N.  W.  88L 

Bohemian  oats  oontraot. 

6.  A  "Bohemian  oats"  contract,  by  which  one 
jMirchasee  grain  at  a  ■'speculative''  value  In  con- 
sideration of  the  seller's  promise  to  sell  grain  for 
the  purchaser  at  a  like  "speculative"  value,  is 
against  public  policy,  and  notes  given  by  the  pur- 
chasers in  execution  of  such  a  contract  are  void, 
except  in  the  hands  of  an  innocent  purchaser. 
Following  Banks  v.  Brown,  79  Iowa,  660,  44  N. 
W.  811 ;  HerriU  v.  Packer,  80  Iowa,  648, 45  N.  W. 
lore.— Payne  v.  Raubinek,  (Iowa,)  48  N.  W.  995. 

Benewal. 

6.  Where  the  payee  of  a  note  signed  individ- 
ually bv  the  members  of  a  partnership  accepts  in 
renewal,  after  the  partnership  is  dissolved,  a  new 
note  fraudulently  signed  by  the  firm  name,  and 
by  a  worthless  member  of  the  firm  individually, 
and  assigns  the  same  as  collateral,  the  assignee 
cannot  treat  the  note  as  a  nullity,  and  sue  on  the 
note  surrendered. — ^Ridgeway  v.  Raymond,  (Iowa,) 
48N.  W.  944. 

7.  Nor  could  the  payee,  in  such  case,  on  re- 
deeming the  note,  treat  it  as  a  nullity,  and  sue 
on  the  note  surrendered,  if  it  did  not  show  that 
it  assigned  the  note  without  knowledge  of  the 
facts  at  its  inception. — Bidgeway  v.  Raymond, 
(Iowa,)  48  N.  W.  944. 


Modllloation. 

8.  Where,  upon  the  ssMntloo  of  a  ptondmorj 
note,  the  payee,  as  part  of  the  contract.  Indorse* 
an  agreement  upon  the  note  that,  in  case  the  maker 
should  erect  a  dwelUng-house  upon  the  lot  therein 
described  on  or  before  a  certain  date,  the  not* 
should  be  canceled,  the  right  to  oanoal  the  not*  in 
this  way  is  a  privilege  or  option  to  be  axerclaed 
within  the  time  limited,  and,  unless  extended,  the 
privilege  will  li4>se,  and  the  note  become  abeolnte: 
but  a  voluntary  extension  of  the  privilege  if  acted 
on  wlU  be  binding  on  the  parties,  and  will  be 
deemed  to  restona  sufficient  consideration.— Stoat 
V.  Watson.  (Minn.)  48  N.  W.  195. 

Indorsement  and  transfSsr. 

9.  A  note  was  made  to  the  jwyee,  in  her  life- 
time, among  other  things,  in  consideration  that  at 
her  death  it  should  become  the  property  of  plain- 
tiff, and  that  the  pavee  would  by  will  give  and  be- 
queath the  same  to  her.  The  payee  died  intestate, 
and  defendant  holds  the  legal  title  to  the  note. 
Hetd  that,  upon  the  death  of  the  payee,  plaintiff 
became  eoultebly  entitled  to  the  note,  aad  that  she 
might  enforce  her  claim  as  against  the  holder,  un- 
less he  was  a  bona  flde  purchaser,  by  an  action  in 
equity  to  have  him  declared  trustee  for  her,  and  to 
restrain  him  from  collecting  and  appropriating  the 
proceeds  thereof.— Newton  v.  Newtor,  (Minn.)  48 
N.  W.  4S0. 

10.  A  payee  of  a  note  assumes  the  IlaUlltgr  of 
tn  indorser  by  writing  on  the  back  at  th«  note: 
"For  value  received  I  hereby  assign  and  traoafer 
the  within  note,  together  with  all  interest  tn  and 
all  right  under  the  mortgage  seouring  the  same.* 
—Maine  Trust  A  Banking  Co.  v.  BnUer,  (Miim.) 
48  N.  W.  888. 

IL  Thepayeeof  a  negotiable  note,  payable  "on 
or  before"  one  year,  transferred  it  by  writing  on 
ite  back,  "For  value  received  I  hereby  assign  all 
interest  in  and  to  this  note  to  W. "  W.  traas- 
ferred  it  to  plaintiff  by  writing  hla  name  on  the 
back.  Held  that,  if  the  negotiability  was  de- 
stroyed by  the  first  transfer,  plaintiff  was  aa  as- 
signee, and  enUUedtosue,  under  How.  Bt.  Mich.  { 
7844,  which  allows  the  assignee  of  a  noa-negotia- 
ble  note  to  sue  tiiereon  in  his  own  name;  aid,  if 
such  transfer  did  not  destroy  the  note's  negotia- 
biUty,  he  was  an  indorsee,  and  could  sue  u  hia 
own  name,  under  the  law-merchaot. — Btevena  v. 
Hannan,  (Uldh.)  46  N.  W.  961. 

18.  Where  a  note  signed  by  three  makara  was 
Indorsed  to  one  of  them,  and  by  him  laduisud  to 
a  third  party,  the  latter  cannot  sue  upon  it,  since 
its  appearance  was  sufficient  notice  that  hia  in- 
dorser had  only  a  right  of  contributtoD.— Stsvena 
V.  Hannan.  (lUch.)  48  N.  W.  951. 

18.  Plaintiff  sued  to  recover  an  amoont  which 
he  had  to  pay  as  indorser  of  a  note  given  by  de- 
fendant. Plaintiff,  having  been  made  defendant 'a 
witness  In  a  suit  to  examine  the  boolis  of  a  firm 
to  which  plaiuUff  belonged,  testified  that  the  note 
was  paid  with  a  check  of  the  firm,  but  that  the 
money  was  his  individual  funds;  that  his  in- 
dividual bank-account  and  that  of  the  firm  wer* 
kept  together;  and  that  the  money  with  which 
the  note  was  paid  was  raised  by  a  mortgage  on 
his  individual  property,  deposited  in  the  bank; 
and  then  the  firm  check  was  given  for  it.  Held, 
that  the  court  properly  refused  to  allow  this  tes- 
timony to  go  to  the  jury,  that  they  might  find 
from  it  that  the  note  was  paid  with  partnership 
funds.— Tredway  v.  Antisdel,  (Mich.)  48  N.  W. 
956. 

By  corporation. 

14.  A  note,  signed  by  a  oorporaUon  by  tta 
secretary,  was  made  payable  to  the  order  of  "A. 
J.  B.,  Treasurer."  It  was  indorsed,  "A.  J.  B., 
Treasurer. "  Held  that,  as  it  did  not  appear  of 
what  A.  J.  B.  was  treasurer,  the  indorsement  was 
prima  facte  his  individual  contract,  but  that  ex- 
trinsic ovidenoe  was  admissible  to  show  that  lie 
made  It  only  in  his  official  capacity  as  treasurer 
of  the  signing  corporation. — Souhegan  Nat.  Bank 
v.Boardman,  (Minn.)  48  M.  W.  1116. 

15.  An  indorsement  of  a  note  by  a  corporatioa, 
which  consists  only  of  the  name  of  the  corpora- 
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-tlon  In  writlBg  on  the  back  of  fbe  nota,  la  valid, 
althoBffh  Ibe  name  of  the  offleer  making  It  la  not 
appended.— Second  Nat.  Bank  t.  Martin,  (Iowa,) 
4a»rW.  78B. 

Dmnuid,  protest,  wid  aotioe. 

10.  Plaintiff,  aa  indoner  at  a  note  glfon  by 
defendant,  having  received  notieeof  the  proteat 
«f  the  note,  and  having  raid  it,  ean  recover, 
thODgh  the  notice  was  InsnfDoient  to  hold  him,  aa 
defendant  was  not  prejudiced  thereby.— Xredway 
f.  Antiadel,  (Mich.)  48  N.  W.  WML 

17.  Parol  evidence  la  not  competent  to>how 
that,  when  negotiable  paper  was  Indorsed,  the 
indorser  verbally  waived  presentment  and  notice 
of  non-payment.— Farwell  v.  St.  Paul  Trust  Co., 
(Minn.)  48  N.  W.  826. 

18.  Where  a  promiasoiy  note  Is  payable  at  the 
-office  of  the  makers,  presentment  and  notice  of 
non-payment  are  not  excused  by  the  fact  that  be- 
fore maturity  the  makers  had  become  Insolvent, 
and  removed  from  the  state.— Farwell  t.  Bt  Paul 
TrwX  Co..  (Minn.)  48  K.  W.  828. 

Actions  on— Fleading. 

It.  Where  the  answer  In  an  action  upon  a  note 
^ven  In  payment  for  certain  patent-rights  and 
machines  made  thereunder,  whloh  were  alleged 
to  be  worthleaa,  and  the  purohase  of  whloh  was 
tndnoed  by  false  and  fraudulent  representations, 
fails  to  allege  facts  showing  a  rescission  of  the 
contract,  or  a  right  to  such  rescission,  a  demand 
far  Judgment  against  plaintiff  for  money  paid  on 
tiie  purchase  is  unsupported  by  the  averments  of 
the  answer,  and  it  cannot  be  oonaidered  as  a  coun- 
ter-claim, but  only  as  presenting  the  defense  of 
total  failure  of  consideration.— Berman  v.  Qray, 
(WU.)  48  N.  W.  lis. 

20.  Where,  in  an  action  on  a  note,  defendant 
allegea  that  it  was  given  through  ialse  repre- 
aentatlims,  where  the  amount  of  damages  resulting 
therefrom  is  not  alleged,  the  answer  does  not  pre- 
-aent  the  defooae  of  partial  failure  of  oonsidora- 
tton.— Herman  v.  Qray,  (Wis.)  48  N.  W.  118. 

91.  In  an  action  upon  a  note  by  the  indorsee 
Hiereof  before  maturity.  In  which  the  fact  of  in- 
dorsement Is  alleged  In  the  petition,  an  answer 
which  does  not  deny  the  Indorser's  signature, 
and  whloh  merely  avers  that  the  note''waa  never 
indorsed  so  aa  to  transfer  title, "  does  not  put  the 
fact  of  Indflnement  in  issue;  and  a  defense  that 
the  note  waa  fraudulently  transferred,  so  aa  to 
defeat  a  oonnter-olalm  of  the  malcer,  based  upon 
failure  of  consideration,  cannot  be ' interposed.— 
Seoond  Nat  Bank  t.  Mwtin,  (Iowa,)  48  N.  W. 
735. 

28,  To  the  complaint  on  a  note  defendant  al- 
leged a  total  failure  of  consideration,  in  that  the 
<iote  was  given  in  consideration  of  the  delivery  of 
a  note  and  mortgage  to  defendant,  whloh  plain- 
tiff refused  to  deliver,  to  which  there  was  no  re-i 
ply,  which  constitutes  a  denial,  under  Code  Iowa, 
i  2713.  field,  that  the  question  of  a  waiver  of 
4he  breach  of  the  condition  by  an  acceptance  of 
the  noVs  and  mortgage  after  the  breach  was  not 
raised  by  the  pleadings,  and  evidence  thereof 
was  inadmissible.— First  Nat.  Bank  v.  Wright, 
(Iowa,)  48  N.  W.  91. 

98.  Plaintiff  complained  upon  a  promissory 
«ote  for  <1,000,  alleged  to  have  been  made  and 
delivered  to  him  by  defendant.  Defendant  ad- 
mitted the  execution  of  a  note  of  the  tenor  of  the 
one  described  in  the  complaint,  but  alleged  that 
plaintiff  had  materially  altered  the  same  without 
Ills  knowledge  and  consent,  by  adding  the  sum  of 
•80  thereto,  and  that  the  note  so  altered  was  the 
note  sued  on,  bnt  by  reason  of  said  alteration  It 
was  not  his  note,  and  that  he  had  never  made  or 
delivered  it  Held,  that  this  did  not  constitute 
a  denial  o(  the  making  of  the  uote  which  plaintiff 
alleged  as  his  cause  of  action.— Wyokofl  v.  Jolm- 
«0D,  (S.  D.)  48  N.  W.  887.. 

94.  In  an  aotion  on  a  note,  an  alleged  mistake 
in  its  date  should  be  set  up  in  pleading,  bnt  where 
the  evidence  of  such  mistake  is  received  without 
objection,  and  the  fact  established,  the  pleadings 
may  be  amended  to  conform  to  the  proofs  or  the 


omission  dlaregardad.— Almioli  r.  Downey,  (Minn.) 
48N.W.  187.  ^  ' 

Erldena*. 

96.  In  an  action  on  a  note  alleged  to  have  been 
altered  slnoe  its  execution,  11  was  oonoeded  that 
the  alteration  waa  made  by  plaintiff^a  cashier, 
bnt  plaintiff  insisted  that  such  act  of  the  cashier 
was  unauthorised,  and  did  not  bind  It  Held, 
that  defendant  was  entitled  to  show  by  the  book* 
of  the  bank  that  the  note  had  been  earned  on  the 
books  of  the  bank  as  a  discount  for  the  amount 
to  which  It  had  been  so  altered,  as  evidence 
tending  to  show  an  adoption  or  ratification  by 
the  bank  of  sneh  alteration;  and  that  the  knowU 
edge  of  the  cashier  as  to  the  condition  of  the  dis- 
counts of  the  bank  was  the  knowledge  of  the  bank. 
— Wyckoff  V.  Johnson,  (8.  D.)  48  N.  W.  887. 

36.  In  an  aotion  on  a  note  alleged  by  defendant 
to  have  been  altered  since  its  execution,  plaintiff, 
in  the  absence  of  fraud,  could  sustain  his  aotion 
on  the  original  consideration,  but  when  he  under- 
took to  do  so  defendant  was  entiUed  to  show  any 
defense  be  might  have  made  to  an  action  on  the 
original  contract;  and  the  refusal  of  the  court  to 
allow  defendant  to  prove  the  entire  contract  up- 
on which  the  indebtedness  rested,  and  any  con- 
temporaneous agreement  between  the  parties, 
which  became  a  part  thereof,  was  error.— Wydc- 
off  V.  Johnson,  (S.  D.)  48  N.  W.  887. 

— ^  Borden  of  proof. 

97.  Where  the  maker  of  a  note  pays  money  to 
another  to  be  applied  on  the  note  which  such  per- 
son has  not  in  bis  possessioc,  in  an  action  on  the 
note  where  he  pleads  such  payment  he  has  the 
burden  of  proof  to  show  the  authority  of  the  per- 
son to  whom  payment  was  made  to  receive  the 
money.— South  Branch  Lumber  O).  v.  Llttlejohn, 
(Neb.)  48  N.  W.  478. 

—  Judgment. 

28.  In  a  suit  by  a  bona  1UU  holder  of  a  note  aa 
a  pledge  from  one  whose  title  was  defective  tha 
recovery  must  be  limited  to  the  amount  of  tb« 
debt  secured  by  the  pledge.— 8t  Paul  Nat  Bank 
T.  Cannon,  (Bllnn.)  48  N.  W.  B26. 

NEW  TBIAIi. 

See,  alao,  Criminal  Law,  98, 94. 

In  general.  - 

1.  Where,  in  an  action  to  determine  adverse 
claims  to  real  estate,  a  claim  asserted  thereto  bjf 
one  of  two  defendants  is  admitted  by  the  plainUSs 
to  lie  as  determined  upon  the  trial,  it  is  error,  aa 
to  such  defendant  for  the  court  to  grant  plaintiits' 
motion  for  a  new  trial.— Lee  v.  Fletcher,  (Minn.) 
48  N.  W.  456. 

8.  Where  persons  operating  a  toll-bridge  have 
defended  a  suit  for  personal  injuries  on  their  own 
account  they  cannot,  when  judgment  has  gone 
against  them,  claim  a  new  trial  In  order  to  bring 
in  the  bridge  company  as  the  party  ultimately 
Uable.— Thrasher  v.  Postel,  (Wis.)  48  N.  W.  600. 

Application. 

8.  A  motion  for  a  new  trial  heard  and  denied 
cannot  be  renewed  In  the  same  court  upon  the 
same  facts  without  leave  of  court,  and  this  rule 
applies  as  well  to  cases  where  there  has  been 
a  cQBDge  of  judges  as  where  the  motion  is  made 
before  the  same  judge.  Besxett,  J.,  dissenting. 
— Jeansch  v.  Lewis,  (S.  D.)  43  N.  W.  128. 

4.  Where  a  motion  for  a  new  trial  was  argued 
and  submitted  to  the  judge  of  the  territorial  court 
who  tried  the  cause,  otit  no  order  or  record  of  any 
decision  was  made,  and  the  motion  1b  brought  up 
before  a  state  circuit  judge  who  succeeded  him, 
the  circuit  judge  may  properly  receive  evidence 
showing  such  territorial  judge  had  actually  over- 
ruled the  motion.  Bennett,  J.,  dissenting. — 
Jeansch  v.  Lewis.  (&  D J  48  K.  W.  128. 

6.  Where  a  state  circuit  judge  is  satisfied  from 
the  evidence  introduced  before  him  without  objeo- 
tion  that  the  territorial  judge,  his  predecessor,  who 
tried  the  case  had  decided  the  motion  for  a  new 
trial,  and  overruled  it,  though  no  order  was  signed 
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orreooiA  made  of  ft, be  mayreftiw  to  hoar  tho 
motion  again,  though  «he  parties  hare  sUpalated 
that  it  snail  be  determined  on  tke  merits.  Hmn- 
nwn,  J.,  disaentteg.  faaawhv.  I«wi%  (&  O.)  48 
H.  W.  188. 

OtJectlonB  to  rerdlot. 

6.  In  an  aotion  for  liqaors  aUesad  to  hayebeen 
■old  to  a  hnsbaad  as  the  agent  of  nis  wife,  the  da- 
fendant,  it  appeared  that  defendant  -was  a  non- 
resident, owmng  a  saloon,  whl<sh  aha  rented  to  the 
husband;  that  she  had  never  carried  on  the  bnsineas 
beraeU;  that  the  gooda  were  sh4>ped  to  the  hva- 
band  in  hia  name;  that  all  demands  for  paynient 
were  made  apon  him  personaUjr;  and  ttiat  a  pay- 
ment waa  made  by  him  on  aoooant.  Held  that,  a 
verdict  having  been  gtvan  for  plaintiff,  an  order 
granting  a  new  trial  wonkl  not  be  disturbed.— 
Orommes  y.  Shate,  (Minn.)  48  N.  W.  784. 

ZHsontloxi  of  trial  ootirt. 

7.  Granting  •  new  trtal  on  the  merits  la  in 
the  discretion  of  the  trial  conrL— HeUer  r.  Ab- 
bot, (Wis.)  48  R.  W.  896. 

Absenoo  of  vltneosM. 

8.  Where,  after  a  trial  has  began,  a  party 
dlaoovers  that  some  of  his  witnesses  are  not  pres- 
enlk  and  he  cannot  safely  proceed  withont  their 
tenlmony,  he  should  show  those  foots  to  the  court 
by  aiBdavit,  together  with  a  statement  of  facta 
aa  to  tne  diligenoe  used  by  him  to  procure  their 
attendance,  ud  aak  to  have  the  case  deferred, 
or  for  leave  to  withdraw  a  ]uror,  and  continue 
the  cause  at  his  costs,  if  he  Is  at  fault,  to  a  later 
day  In  the  term.  He  cannot  proceed  with  the 
Mai,  and,  after  a  verdict  against  him,  rely  up- 
on these  facts  as  grounds  for  a  new  trial.— City 
of  Lincoln  r.  Staley,  (IVeb.)  48  R.  W.  887. 

Newly-disoovered  evldenc*. 

8l  a  motion  by  def eodaat  for  a  new  trial  was 
based  on  impeaohlng  testimony  to  the  effect  that 
witneases  for  plalnufl  had  stated  after  the  trial 
that  th$y  bad  sworn  falsely,  and  that  they  were  in- 
duced so  to  swear  t^  the  promises  of  pl^tiff. 
BeUl  that,  in  view  of  the  improbability  tnat  such 
impeaching  testimony  was  true,  and  of  the  fact 
that  it  was  denied  in  positive  terms  by  the  affida- 
vits of  the  witnesses  and  the  plaintiff,  the  dis- 
cretion of  the  trial  court  in  denying  the  motloa  must 
be  deemed  to  have  been  properly  exercised. — Hoy 
V.  Chicago,  H.  &  St.  F.  By.  Co.,  (Minn.)  48  N.  W. 
1117. 

10.  b  an  action  where  a  note  and  mort- 
gage were  set  up  aa  a  counter-claim,  plaintifl 
olaimed  that  the  note  and  a  mortgage  were  with- 
out consideration,  and  given  for  the  purpose  of 
oovering  up  his  property;  and  on  a  motion  for 
a  new  trial  on  the  ground  of  newly-discovered 
evidence  he  showed  by  afladavits  that  for  ^ve 
rears  be  had  lived  in  an  adjoining  state;  that 
before  the  trial  he  paid  four  visits  to  the 
township  where  the  transactions  in  controversy 
occurred,  and  made  'diligent  inquiry"  in  regara 
to  evidence  which  he  would  need,  and  "used  hia 
best  endeavors  by  himself  and  his  friends  to  as- 
eertain  the  evidence  proper  in  the  case;"  that  he 
failed  to  discover  any  of  the  evidence  set  out  in 
the  application  for  a  new  trial ;  that  alter  the 
trial  be  learned  that  certain  persons  had  heard 
defendant  say  that  the  note  and  mortgage  were 
given  solely  to  cover  up  plaintiff's  property;  that 
before  the  trial  he  "  was  unable  to  learn  of  and 
did  not  know  anything  about"  the  witnesses 
named  or  the  evidence  they  would  give.  Held, 
that  there  was  not  suoh  ^showing  of  diligence 
as  would  authorize  an  interference  with  the  rul- 
ing of  the  trial  court  refusing  a  new  trial. — 
Cabalan  v.  Cahalan,  (Iowa,)  48  N.  W.  TU. 

11.  Where  the  imprudence  of  plaintiff  in  be- 
ing moved  too  soon  after  an  accident  was  clearly 
shown  on  the  previous  trial,  a  new  trial  will  not 
be  granted  for  the  purpose  of  introducing  new 
evioeoceof  such  Imprudence.— Thrasher  v.  Fostel, 
(Wis.)  48  N.  W.  600. 

13.  A  motion  for  a  new  trial,  made  nearly  a 
year  after  the  dismissal  of  the  complaint,  in  or- 
der to  introduce  the  testimony  of  a  witness  who, 


tkoorii  vraMot  at  the  Mai,  leR  befsra  taattfytic 
will  be  denied  where  no  attaohmeat  waa  iaaned, 
BO  appliostion  for  a  owitinaaiioa  mada,  and  tba 
affidavits  fail  to  allege  that  such  n«w  evidaooa 
will  materially  change  the  facts  proved  before. 
—O'Brien  v.  Bona  &s.  Oa.CWia.)  48  B.  W.  714. 

Kominal  Damagea. 

S«a  i>amagiM,  1. 

Kon  Cknapos  Mentis. 

SaaTnaanltv. 

Nonsuit* 

Beo  PraeOMin  CtoU  C<ue*,X 

irOTAST  FUBLIO. 

Fowen. 

TTnder  Comp.  St  Seb.  ISB9,  &  61,  |  7,  pr»- 
Tlding  that  in  the  taldng  of  depositions  notariaa 
public  are  empowered  to  issns  summonaes,  and 
command  the  presence  of  witoessea,  and  to  pimish 
witnesses  for  rafnsal  to  obey  soch  amnmnna,  or  to 
testify  when  present,  by  eommltiaMit  to  tha  jail 
for  contempt,  a  notary  public  baa  no  power  to  pna- 
iab,  l7  fine  or  imprisoDmaot,  peraoas  gnUty  of  mis- 
demeanor or  BiaDehavior  dnnur  the  taking  of  ^m- 
oaiUona.— CovtB^r  t.  Knox,  (neb.)  48  M.  W.  m 

ITottoew 

Of  appeal,  see  Appeal,  16-18. 

mortgage  lien,  see  itortgages.,  10, 11. 

NTTISANCB. 

FoUntion  of  river. 

1.  Code  Iowa,  |  4080,  provides  that  "tha  ear- 
mpting  or  rendering  nnwnoleaonM  or  impute  tiie 
water  of  any  river"  is  a  notaaac*  Held,  that 
an  indictment  alleging  that  defendant  vntarwtnlly 
placed  in  a  oartaln  atream  imporitifla  and  poi- 
aona,  to  the  injoty  and  pcejudloe  of  persons 
named,  and  othera,  sulOeieBtly  imports  »  Dttblie 
nnisanoe.— State  t.  Smith,  (Iowa,)  48  H.  W.  787. 

a.  On*  who  merely  contributes  to  Sm  poUa- 
ttonof  the  stream  isgoil^of  thanniaanae.— Btata 
r.  Smith,  (Iowa,)  48  R.  W.  787. 

Injunction. 

8.  The  owner  of  a  building,  who  ooenpled  It 
aa  a  store,  cannot  enjoin  the  erection  of  bay-win- 
dowa  on  an  adjoining  building,  extending  18  to  SO 
inches  into  the  street;  the  damage  which  may 
result  from  the  olratruction  of  the  view  being  too 
remote  and  speculative  to  constitute  the  basis  of 
a  private  action.— Hay  v.  Weber,  (Wis.)  48  R. 
W.  8S9. 

Action  for  damages. 

4.  in  an  action  to  abate  a  brick-kiln  as  a  nni- 
sance,  and  for  damages  caused  theseby.  th0  peti- 
tion alleged  that  the  smoke  from  the  kiln  made 
idaintiff's  premises  miahabltable,  that  tin  hooss 
and  its  contents  were  damaged,  and  that  tba  veg- 
etation was  injured  or  destroyed.  .Held,  that  an 
instmctioD  that  plaintiif,  to  xeoover,  most  prova 
every  allegation  of  her  petition,  was  erroneoBS, 
since  it  would  lead  the  Jury  to  belieive  that  there 
could  be  no  recovery  on  any  one  of  the  diatiact 
elements  of  damage  alleged,  unless  all  wera 

rved.— Harley  t.  MaiTiU  Brick  Oo.,  (lowau)  48 
W.  1000. 

5.  Under  Code  Iowa,  {  88S1,  snthoriiing  a  va- 
oovery  by  any  person  injured  by  a  nnisanoe,  a 
private  dtiien  may  sue  to  abate  a  nnisanoe,  and 
to  recover  for  damages,  tbongh  the  injmy  sus- 
tained is  similar  to  that  suffered  by  the  general 
public— Harley  ▼.  UerriU  Brick  Co.,  (Iowa.)  48 
N.  W.  1000. 

6.  A.  person  may  sue  to  abate  a  brick-kiln  as 
a  nuisance,  and  to  recover  damages  caused  Oicre- 
by  to  his  property  by  reason  of  the  smoke,  thoagh 
the  smoke  may  be  in  some  degree  added  to  ny 
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oCher  f«otorlfla,  ta>A  this  though  It  may  be  dlfl- 
isolt  to  mesBure  •ooni«t«ly  the  damace  caused  by 
each  oontribotor  to  the  injnry.— Harleyv.  MerrUl 
Brick  Ck).,  (Iowa,)  48  N.  W.  1080. 

7.  The  fact  that  a  person  knows  that  a  factory 
is  being  built,  and  the  imrposa  for  which  It  is  to 
be  operated,  and  makes  no  objection  thereto,  does 
not  estop  him  to  afterwards  sue  to  abate  it  as  a 
nnlsanoe,  because  of  the  smoke  arisinR  there- 
ttaca,  ana  to  recover  for  damages  caused  there- 
by, unless  his  conduct  influenced  the  owner  in 
building  the  factory.— Barley  ▼.  Merrill  Brick 
Co.,  (Iowa,)  48  N.  W.  1000. 

8.  In  an  action  to  abate  a  nuisance,  and  for' 
damages  caused  thereby,  evidenoe  of  the  manner 
in  which  the  alleged  nuisance  affected  the  per- 
sons or  property  of  persons  other  than  plaintiff 
is  inadmissible.— Haney  t.  HerriU  Brick  Co., 
(Iowa,)  48  N.  yr.  1000. 

0.  In  an  action  to  abat«  a  fbctory  as  a  nui- 
sance, and  for  injuries  caused  therebr,  where  the 
defense  is  estoppel,  in  that  plaintiff  knowingly 
permitted  the  factory  to  l>e  built  without  objec- 
tion, eridence  of  the  cost  of  the  factory  is  prop- 
erly admitted.— Harley  t.  Merrill  Brick  Co., 
(Iowa,)  48  N.  W.  1000. 

10.  A  complaint  alleging  that  defendant  oily 
has  allowed  one  of  its  streets  to  be  so  obstructed 
that  plaintiff,  in  going  from  his  house  to  his 
market  garden.  Is  compelled  to  pursue  a  longer 
and  leas  direct  route  than  heretofore,  to  Ms  dam- 
age a  named  sum,  does  not  state  a  cause  of  ac- 
tion, for  the  injury  to  him  from  the  alleged  nui- 
sance is  different  only  In  degree,  and  not  in  kind, 
from  that  done  to  the  poblla— Zettel  7.  City  w 
West  Bend,  (Wia.)  48  HT  W.  879. 

OmOB  AKTD  OFFIGEB. 

Bee,  also,  Clet^  of  Ommrt;  Diitrict  and  Proteeut- 
inaAttomgft;  Justice*  of  the  Pectee;  lUgU^er 
Q^jDeeda;  sheriff »  and  Constablw. 

Offloers  of  banks,  see  Batiks  and  Banking.  S. 

—  schools,  see  SeJioolt  and  School-Dittricta, 
8,4. 

towns,  see  Towru,  7, 9. 

▼cOldity  of  eleotlon. 

1.  Respondent  was  appointed  by  the  goremor 
as  additional  circuit  judge  for  Kent  county,  under 
Tub.  Acts  Mich.  1889,  ISo.  97,  creating  the  office, 
expressly  declaring  it  vacant,  and  authorizing 
the  goremor  to  appoint  a  person  to  fill  the  ya- 
csnoy,  who  was  to  hold  the  office  until  after  the. 
general  spring  election  of  1698.  One  of  the  polit- 
ical parties  claimed  that  the  act,  in  so  far  as  it 
authorized  respondent  to  bold  the  office  after  the 
general  fall  election  of  1890,  violated  Const.  Mich, 
art.  6,  1 14^  which  authorizes  the  governor  to  fill 
a  vacancy  only  until  the  appointee's  saooessor  is 
elected  and  qnalifled.  and  which  provides  that 
"such  successor  shall  hold  his  office  for  the  resi- 
due of  the  unexpired  term."  Relator  was  nomi- 
nated fbr  such  unexpired  term  by  that  party.  His 
candidacy  was  notonous,  and  unofficial  notices  of 
election  were  posted  In  every  election  precinct 
His  name  was  on  the  official  ticket  printed  by 
the  state's  authority,  and  at  the  election  he  re- 
ceived his  full  pwty  vote,  which  carried  the 
eounty  by  an  average  plurality  of  1.500.  Held, 
that  his  election  was  not  invalidated  by  the  re* 
fusal  of  the  secretary  ol  state  to  give  the  official 
statutory  notice  of  election,  as  the  want  of  such 
notice  did  not  result  in  depriving  sufficient  elect- 
ors of  the  opportunity  to  exercise  their  franchise 
to  change  the  result  of  the  election.  Qbat7t,  J., 
dissenting.— Adsit  V.  Secretary  of  State,  (Mich.) 
48  N.  W.  81;  Same  ▼.  Board  of  State  Canvass- 
ers, Id. 

•i.  Respondent  was  appointed  by  the  governor 
as  additional  circuit  judge  for  Kent  county,  under 
Pub.  Acts  Mich.  1889,  No.  9^,  creating  the  office, 
expressly  declaring  it  vacant,  and  authorizing  the 
governor  to  appoint  a  person  to  fill  the  vacancy, 
who  was  to  hold  the  office  until  after  the  general 
spring  election  of  isg."}.  One  of  the  political  psr- 
ttea  claimed  that  the  act,  in  so  far  as  it  author- 


ised respondent  to  hold  the  ofBce  after  fhe  gen- 
eral fall  eleotfon  of  1890,  violated  Const.  Mioh. 
art.  8,  g  14,  whiok  anthorixes  the  governor  to  fill 
a  vacancy  only  until  th«  sppointee's  successor  ia 
elected  and  qualiitod,  ana  which  provides  thtft 
"sudi  ■ncoesamr  shall  hold  hi*  offloe  for  the  resi- 
due of  tlie  unexpired  tenn. "  Belator  was  nomi- 
nated for  such  unexpired  term  by  that  party.  His 
candidal  was  notonous.  Held,  that  his  election 
was  not  invalidated  by  the  fact  that  the  statute 
under  which  respondent  was  appointed  was  not 
jndlcially  declared  unconstitutional  until  after 
the  election,  and  that  the  other  political  parties 
made  no  nominatioos  for  the  ol&ce  under  me  be- 
lief that  no  vacancy  existed,  as  the  maxim  that 
all  men  are  presumed  to  know  the  law  must  pre- 
vail. Gra^tt,  J.,  dissenting.— Adaitv.  Secretary 
of  State,  (Mich.)  48  N.  W.  81;  Bam*  ▼.  Board  of 
State  Canvassers,  Id. 

Qtiallfloation. 

8.  Comp.  St.  Keb.  e.  10,  f  17,  provides  that, 
when  it  Is  ascertained  that  the  incumbent  of  an 
office  holds  over  on  account  of  the  non-election  of 
a  successor,  he  shall  qualify  anew  within  10  days 
from  the  time  at  which  his  successor,  if  elected, 
should  have  qualified.  Held  that,  after  an  eleo- 
tion  for  a  pubUo  office  has  been  ascertained  to  b« 
void  In  giiu  warranto  prooeedinga  by  reason  of 
the  ineligibility  of  the  person  reoeiviag  the  higli- 
est  number  of  votes,  the  person  holding  over  may 
then  reqnalUy.— State  v.  Boyd,  (MebJ  48  H.  W. 
780. 

Opinion  Evidenoo. 

See  Svidmce.  18-19. 

OBBBBS. 
Appealable  ordera,  see  Appeal,  l-lOi 

Actions  on. 

1.  In  an  action  on  an  order  drawn  on  defeMl- 
ant  in  favor  of  plaintiff  there  was  no  pr«iadlcial 
error  in  admi  ttiug  proof  of  the  assignment  to  de- 
fendant by  the  ^irer  of  the  order  of  sevei^  con- 
tracts as  security,  though  defendant's  promise 
was  only  to  pay  the  order  out  of  the  money  de- 
rived from  one  of  said  contracts,  where,  under 
the  charge  of  the  court,  plaintiff's  claim  was 
limited  to  moneys  arising  &om  said  contract.  — 
Mltta  V.  MoMorran,  (Mich.)  48  N.  W.  288. 

8,  In  an  action  on  an  order  drawn  on  defend- 
ant, there  was  no  error  in  allowing  plaintiff  to 
testify  that  after  having  presented  the  order  to 
defendant  he  never  looked  for  his  pay  to  the 
drawer.— Mitts  v.  MoMorran,  (Mich.)  &  K  W. 

Ordinance. 

See  Ifutiicipal  Corporations,  1-5. 

Parent  and  Child. 

See  QiMrdian  and  Ward. 

Parol  Evidence. 

See  Bvldmce,  88-88. 

PABTIES. 

In  equity,  see  EquUy,  24, 85. 

garnishment  proceedings,  see  Garnishment,  18. 

particular  actions,  see  Ejectment,  4,  S. 
On  appeal,  see  Appeal,  21. 

Proper  and  necessary  parties. 

1.  A  mortgagor  and  his  vendee  with  warranty 
have  such  a  common  interest  in  removing  the 
mortgage  lien  that  they  are  proper  parties  to  a 
suit  to  en]i>in  its  eaforuement.  — Dederick  v.  Den 
Bleyker,  (Mich.)  48  K.  W.  633. 

2.  A  contract  providing  that  the  parties  to  it 
contract  "each  with  all  ths  others,  and  each  with 
those  who  are  or  may  become  liable  as  indorsera 
on  the  paper  of  the  H.  Co., "  to  indemnify  and 
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protect  sneh  stookholden  m  are  now  liable  aa 
•nch  indonera,  in  proportion  of  each  stookhold- 
er's  ownership  of  stock, "  is  a  several  contract, 
and  one  may  maintain  an  action  thereon  against 
another  of  the  parties  wltboat  loinlnjr  ul  tha 
others.— Taylor  r.  Coon,  (Wis.)  48  N.  w.  ISS. 

Beal  party  in  interest. 

8.  Under  Comp.  Iaws  N.  D.  t  4979,  providing 
that  suit  may  be  brought  bv  one  in  whose  name  a 
contract  Is  made  for  the  benefit  of  another,  the 
master  of  a  vessel  may  sne  on  a  contract  formed 
by  a  proposal  addressed  to  him  as  "  Capt  W.  B., 
Steamer  Eclipse, "  and  by  him  signed,"  Str.  Eclipse, 
W.  B.,  Master. "— Bralthwaite  v.  Fower,  (N.  D.)  tf 
N.  W.  854. 

Holder  of  legal  title. 

4,  The  entire  legal  tlUe  being  in  the  plain- 
tifC,  he  could  maintain  an  action  for  the  oanoel- 
lation  of  deeds  in  his  own  name,  although  other 
parties  had  some  equitable  interest  in  the  prop- 
erty with  him.— Triggs  v.  Jones,  (Ifina.)  4S  H.  W. 
1113. 

Intervention. 

6.  In  his  complaint  an  Intervener  sought  only 
to  oo-operate  with  the  plalntifl  in  securing  a  judg- 
ment against  the  defendant,  and  asked  that  the 
money  recovered  should  be  paid  to  some  person 
designated  by  the  court.  At  the  trial,  no  claim 
was  made  that  the  eooities  between  the  plaintift 
and  the  intervener  should  be  adjusted  therebv. 
There  was  a  joint  verdict  for  the  plaintiil  and  tne 
intervener.  Held,  that  it  was  error  to  award  to 
the  intervener  any  tpedflo  portion  of  the  recov- 
ery, and  that  part  of  the  judgment  will  be  re- 
versed, with  directions  to  determine  the  equities 
between  the  plaintiff  and  the  Intervenor.— Braltb- 
•*alte  V.  Aikin.  (S.  D.)  48  N.  W.  861. 

PABTinON. 

Coats. 

1.  In  partition  complainant  was  allowed  1900 
for  a  solicitor's  services  and  expenses  above  tax- 
able costs  and  abstract  fees.  Held,  that  the 
amonnt  allowed  was  in  the  discretion  of  the 
lower  court,  and,  In  the  absence  of  anv  abuse  of 
such  discretion,  is  not  reviewable.— Grensal  t. 
Smith,  (Mich.)  48  N.  W.  018. 

2.  Under  How.  St  Mich.  ||  7897,  7898,  7907, 
7917,  providing  for  the  allowance  to  complainant 
of  "costs  and  expenses, "  and  "costs  and  charges" 
in  partition  to  be  chargeable  upon  the  proceeds 
of  sales  whme  the  premises  are  sold,  and  to  be 
proportioned  among  the  parties  owning  the  re- 
spective interests  when  partitioned  but  not  sold, 
reasonable  allowance  for  the  services  of  com- 
plainant's solicitor  above  taxable  oosta  is  author- 
ised.-Oreusel  V  Smith,  (Miuh.)  48  N.  W.  618. 

PABTNEBSHIP. 

Misappropriation  by  partner  of  funds  in  bank,  see 
Banks  and  Banking,  1-8. 

What  constitutes. 

1.  The  owners  of  three  steamer*  having  oper- 
ated them  jointly  for  their  common  benefit,  under 
the  name  "B.  Line, "  are  all  liable  as  partners  on  a 
contract  of  affreightment  signed  by  their  author- 
ised agent  in  the  name  of  the  "B.  Line.  "-Bralth- 
waite V.  Power,  (N.  D.)  48  N.  W.  864. 

Evidence  of. 

2.  A  declaration  of  one  person  thatanother  not 
present  is  his  partner  is  not  competent  evidence  to 
charge  the  other  as  partner.— UoNamara  v.  Eustis, 
(Minn.)  48  N.  W.  1123. 

Fower  of  partner  to  bind  firm. 

8.  When  a  negotiable  note  is  gnarantied  in 
the  name  of  a  firm,  the  payee  has  the  burden  of 
proving  that  the  partner  who  signed  the  guar- 
anty had  authority  to  bind  tbe  firm.— Clarke  v. 
Wallace,  (N.  D.)  48  N.  W.  889. 

4.  For  the  purpose  of  securing  a  debt  due  a 
hanking  firm,  the  managing  member  is  not  au- 


thorised to  gnaranty,  in  the  name  of  the  Ibm,  a 
note  of  the  debtor  for  an  amonnt  several  timaa 
neater  than  the  debt  to  be  seonred.— Clazica  y. 
Wallaoe,  (N.  D.)  48  N.  W.  889. 

5.  Where  one  partner,  without  Ifae  eonsent  at 
the  othera,  delivers  the  note  of  the  firm  in  pay- 
ment of  its  debts,  and  of  a  debt  of  his  own,  theze 
Is  a  fftUote  of  consideration  to  the  extent  of  the 
individual  debt,  and  the  creditor  has  the  Inuden 
of  proving  that  the  other  partners  consented  to 
such  an  application  of  the  note.— FarweU  ▼.  St 
Fanl  Trust  Co.,  (Minn.)  48  N.  W.  826. 

6.  One  of  three  partners  sold  a  boggy  belong- 
ing to  the  firm,  and  took  in  part  payment  aa  old 
t>oggy<  which  he  turned  over  to  the  firm,  and 
agreed  ttiat  the  balance  might  be  credited  on  a 
personal  debt  The  porchaaer,  not  being  satis- 
fied with  the  bngi7,  returned  it  to  another  part- 
ner, who,  on  being  told  of  the  arrangement,  mad* 
no  objection,  but  exohanged  it  for  another.  HML 
that  this  was  a  ratification  by  him  of  the  act  oi 
his  partner.— Richardson  v.  Ames,  (Wis.)  48  H. 

7.  Where,  after  such  ratlfii*.aUon,  the  third 
partner  sold  his  entire  interest  to  one  of  the  otbeia, 
a  ratification  by  such  third  partner  waa  not  nee- 
essary,  and  one  who  subsequently  bought  th» 
firm  accounts  oould  not  question  the  tran^ctlOD. 
—Richardson  v.  Ames,  (Wis.)  48  N.  W.  438. 

8.  A  partner  who  is  the  general  agent  of  a 
firm  for  ue  transaction  of  its  business  may  em- 
power other  persons  to  draw  checks  Uierefor. — 
Evans  V.  Evans,  (Iowa,)  48  N.  W.  989. 

Bights  of  partners  Inter  se. 

9.  Where  one  partner  consents  that  the  oQier 
may  mortgage  his  own  share  of  the  partnership 
property  to  secure  an  individual  debt,  such  mort- 
gage is  superior  to  the  lien  of  the  first  partner, 
or  of  his  assignee),  with  noUoe,  fw  a  balance  due 
from  the  other  partner  to  tbe  firm.— Cook  v.  Short. 
hill,  (Iowa,)  48  N.  W.  84. 

Betiring  partners. 

10.  A  partnership  of  foar  penons  bcnrowed 
money  from  two  of  its  members,  agreeing  to  ra- 
pay  them  out  of  the  profits.  One  partner,  with 
the  consent  of  the  others,  sold  his  interest  to  a 
stranger,  who  assumed  i^  share  of  the  firm 
debta,  with  the  exoeptlon  of  that  due  thA  other 
members.  The  retiring  partner  afterwards,  with- 
out any  new  oousideration,  laomlaed  to  i»y  Us 
proportion  of  the  loan,  and  sent  a  oertifirrate  for 
what  he  considered  the  right  amount,  indorsed, 
in  full  payment  of  his  share.  The  payees  re- 
ceived the  money,  but  claimed  a  larger  sum. 
Held,  that  the  indebtedness  never  became  the  In- 
dividual indebtedness  of  the  retiring  partner. 
Following  Learned  v.  Ayres,  41  Mich.  677,  S  S. 
W.  178.-Fellows  v.  Thrall.  Ouioh.)  48  N.  W.  608. 

Surviving  partners. 

11.  The  surviving  partner  is  entitled  to  tha 
possession  of,  and  to  eontrol  and  use,  both  tha 
real  and  personal  property  of  tbe  firm  so  long  as 
is  required  to  seme  and  close  its  business,  and 
until  the  business  is  closed  the  realty  will  be 
treated  in  equity  as  personal  property;  and  la 
proceedings  by  an  executor  and  surviving  partner 
to  settle  the  partnership  affairs,  in  which  the 
estate  of  the  deceased  partner  was  interested, 
it  is  not  necessary  to  make  parties  the  heirs  of 
the  devisee  of  the  deceased  partner.— Van  Akea 
V.  Clark,  (Iowa,)  48  N.  W.  78. 

12.  Under  the  Minnesota  insolvency  law  an  In- 
solvent surviving  partner  may  make  an  asaiga- 
ment  embracing  both  partnership  and  his  individ- 
ual property,  and  the  release  of  his  primary  lia- 
bility for  the  partnership  debts  will  not  operata 
to  discharge  the  representatives  of  a  deceased 
partner  from  their  collateral  liability  for  any 
deficiency  after  tbe  application  of  the  firm  aaaetiL 
—Hanson  v.  Metcalf,  (Minn.)  48  N.  W.  44L 

18.  A  surviving  partner  may  make  an  assigB- 
ment  of  partnership  property  to  pay  the  turn 
debts,  and  tbe  partnership  real  estate  ia  liable  ta 
be  applied  to  the  payment  of  tbe  same ;  and  an  aa- 
slgnment  by  the  survi'^ing  partner  will  paaa  tiM 
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«qnlt«Ue  titia  thereof,  fh«agh  •tandfati'  la  the 
name  of  the  deeeaied  partner,  and  the  aaaignee  or 
porohaaer  may  oompd  a  conTeyanoe  of  the  lega) 
title  from  the  holder  thereof .—fianaoa  T.  Metoalf, 
(Minn.)  «g  N.  W.  441. 

FaBsengen. 

8ee(;arriert,>-<L 


PAYMENT. 

eee,  also^  Aoenrd  and  Sott^oction:  IMeate  and 

Wltat  oonstitates. 

1.  Where  a  note  ■eoared  by  mortnge  la  W- 
•ble  at  a  bank,  and  a  parchaaer  of  the  proiwrty 
aaaamea  the  debt,  and  at  Ita  maturity  depoalta 
the  amoiut  in  the  bank,  with  Instnictiona  to  pay 
it  on  the  note,  thia  does  not  operate  aa  a  p^- 
ment,  and  the  holder  of  the  note  may  sue  the 
maker,  thon^  he  haa  Iwooght  an  aotion  ualnst 
the  bank  to  recover  the  money  depoaited.—8t. 
Faol  Mat  Bank  v.  Cannon,  (Minn.)  48  N.  W.  696. 

S.  A  note  given  for  the  Interest  on  a  debt  se- 
oued  by  a  mortgage  will  not  operate  as  pavment 
BO  aa  to  take  away  the  mortgagee's  right  of  fore- 
doaore  on  aocoont  of  the  arrears  of  interest,  in 
the  absence  of  a  specific  agreement  of  the  parties 
to  that  eSeot— I>eaa  ▼.  Hidgeway,  ^wa,)  48  N. 
W.  SB8. 

Evldenoe. 

8.  Where  an  assignment  la  made  to  the  cash- 
ier of  a  bank  to  be  applied  to  the  satisfaction  M 
a  particular  debt  of  th3  assignors  to  the  bank, 
and  Is  received  by  the  cashier  under  an  agree- 
ment to  that  effect,  notice  to  the  cashier  of  sach 
understanding  is  notice  to  the  bank  itself,  and 
the  bank  Is  bound  thereby,  and  It  was  error  In 
an  action  on  said  note  to  exclude  evidence  of 
such  agreement— Stebblna  v.  Lardner,  (B.  P.)  <8 
N   XT   A47,  ___ 

4. 'Defendants  executed  a  note  to  A.  &  W., 
who  transferred  the  same  to  plalntlfla.  After- 
wards defendants  assigned  to  plalniiffs'  oasbler 
certain  rents  to  be  applied  to  the  note.  Held, 
In  an  aotion  on  the  note,  thatltwaserrortoexclude 
evidence  that  plaintUb'  cadiler  was  Inabnotfd 
by  defendants  to  apply  the  renU  received  by  him 
under  the  asslgnmento  to  the  note  until  the  same 
should  be  gM  in  ful!,  and  that  the  cashier  had 
received  and  paid  over  to  plalntUta  a  sufflolent 
amount  of  such  rents  to  pay  the  not*.— Stebblns 
V.  Lardner,  (a  D.)  «  N.  W.  84T. 

Borden  of  proof. 

5.  When  an  action  Is  brought  upon  an  account 
(or  goods  sold  and  delivered,  the  burden  of  proof 
is  upon  the  defendant  to  prove  payment. — Lamb 
V.  Ofhompson,  (Neb.)  48  N.  W.  68. 

Aooeptance  of  negotiable  paper. 

8.  A  contract  for  the  sale  of  goods,  to  be  for- 
nlshed  during  the  year,  provided  for  monthly 
"settlements  by  note  or  cash,  as  agreed. "  During 
the  year,  the  buyer  wrote  that  he  was  short  of 
49asli,  but  could  offer  "customers'  paper"  In  set- 
tlement of  account  then  doe.  The  seller  replied 
that  It  would  accept  "customers*  paper"  if  the 
parties  had  a  good  commercial  rating.  Held,  In 
an  action  for  the  balance  dn<k  that  a  finding  that 
the  notes  forwarded  under  this  arrangement  were 
received  bv  the  seller  in  absolute  payment  of  the 
buyer's  indebtedness  was  notsupprarted  by  the  ev- 
idence, which  showed  that,  on  the  protest  of 
some  of  the  notes  for  non-payment  at  maturity, 
tbo  buyer  replaced  them  by  other  paper.— Sheldon 
Axle  Co.  V.  Scodeld.  (Midh.)  48  N.  W.  6U. 

7.  Plaintiff,  who  manufactured  shingles  for 
defeuddnts  from  defendants'  lumber,  under  a 
oontract,  at  a  certain  amount  per  thousand,  was  at 
first  paid  In  cash,  but  afterwards,  at  defendants' 
request,  received  acceptances  on  presenting  bis 
statements,  giving  receipts  reciting,  "Received 

— —  months'  aooeptance  fort on  account " 

Held,  that  it  was  a  question  for  the  lury  whether 


these  were  reoelred  as  payment  and  therefore 
dlsohaned  the  Uen.— Craddock  v.  Dwight*  (lOch.) 
48  N.  W.  844. 

Voluntary  payment. 

8.  An  executor,  without  obJecUon,  paid  a  cer- 
tain sum  into  the  county  treasuir,  because  of  the 
provisions  of  a  statute  afterwards  declared  to  be 
nnconstitutlonal,  and  because  the  probate  judge 
informed  him  that  it  would  be  necessary,  before 
proceeding  further  with  the  administration,  to  pay 
said  sum.  The  evidence  waa  not  such  as  to  require 
a  finding  that  the  estate  would  have  suffered,  If 
the  executor,  instead  of  paying  said  sum,  had  en< 
forced  his  legal  remedy  against  a  judge  refusing 
to  perform  his  duties  in  the  administration  of  an 
esUte.  Held,  that  the  evidence  justified  a  finding 
that  the  payment  was  volnntaiT.— De  OraS  v. 
Boaid  County  Ooa'rsSamsey  Ooonty,  (Hinn.)  48 
N.  W.  1188. 

AppUcstion. 

0.  Defendants  assigned  certain  rents  to  Uie 
cashier  of  a  bank,  to  be  applied  to  the  satisfaction 
of  a  particular  debt  due  by  them  to  the  bank,  the 
cashier  agreeing  that  the  rents  should  be  so  ap- 
plied. Held,  that  such  agreement  was  within 
the  scope  of  the  cashier's  authority,  and  that  the 
bank  was  bound  thereby:  and  that,  if  sufficient 
rents  were  paid  into  the  bank  under  such  agree- 
ment to  pay  said  note,  the  note,  in  law,  was  paid, 
without  regard  to  other  Indebtedness  of  defend- 
ants to  the  bank.— Stebbius  v.  Lardneor,  (S.  D.) 
48  N.  W.  847. 

PenaltieB. 

For  usury,  see  Urury,  4,  6. 

Performanoa. 

Of  contract,  see  Contracta,  10-88. 

Fhysioiaiia. 

Aa  witnesses,  see  Witnett,  1,  i. 


FliBADINa. 

In  actions  formalioiousprosecation,  see  BfaUdouM 
Proteaution,  8. 

on  oontraots,  see  Contracts,  84-87. 

parUoular  actions,  see  Decett,  8;  Beplevin,  1; 

Speeiflc  Perforwanoe,  18, 14 ;  lVe«pa««,  4, 6. 

Pleading  counter-claim,  see  Set-Off  and  Counter- 

Claim,  8-9. 
statute,  see  Frauds,  Statute  cf,  7. 

Gomplaint  or  petition. 

1.  Plaintiff,  In  an  action  to  establish  a  lien  un- 
der Comp.  Bt  Neb.  c.  4,  %  40,  giving  a  Hen  on  the 
offspring  of  certain  animals,  uleged  In  his  petition 
that  defendant  purchased  mares  andoolts  on  which 
the  former  had  a  lien,  and  that  defendant  secreted 
the  colts  so  that  they  could  not  be  found,  where- 
by plaintiff  vras  deprived  of  his  lien,  and  that 
defendant  knew  of  the  lien  when  he  purchased 
the  property.  Held,  that  the  petition,  literally 
construed,  stated  a  cause  of  aotion.— Uarrln  v. 
Welder,  pieb.)  48  K.  W.  826. 

8.  gnesttons  relating  to  the  sufsolenoy  of  the 
petition  should  be  determined  before  the  cause 
comes  on  for  trial  before  a  Jury;  and,  where  no 
objection  is  raised  until  that  time,  the  petition 
will.  If  possible,  be  sustained.— luurvin  v.  W^el- 
der,  (Neb.)  48  N.  W.  825. 

Demnrrer. 

8.  Objection  to  an  answer,  on  the  ground  that 
It  does  not  state  facts  constituting  a  defense, 
cannot  be  taken  under  Code  Iowa,  SJ  9648,  966^ 
2719,  by  motion  to  strike  out,  but  must  be  raised 
by  demurrer.— Walker  v.  Pumphrey,  (Iowa,)  48 
N.  W.  928. 

4.  The  fact  of  a  prior  adjudication  upon  is- 
sues raised  by  an  answer  must  be  raised  by  de- 
murrer if  the  allegations  thereof  are  sufficiently 
pleaded,  and  if  not  bya  reply.— Walker  v.  Pum- 
phrey, (Iowa,)  48  N.  W.  928. 
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5.  A  demurrer  sbonld  not  te  stnidk  out  a* 
friTOlons  unless  it  be  manifest  from  mere  inspec- 
tion, and  without  argument,  that  there  was  no 
reasonable  ground  for  interposing  it,  and  hence 
tbat  It  was  presumably  put  in  in  bad  faith,  for 
mere  purposes  of  delaT.  It  should  not  be  struck 
out  where  there  is  such  room  for  debate,  as  to  the 
rafBoienc7  of  the  pleadinr  demurred  to,  that  an 
attorney  of  ordinary  intelligence  might  have  in- 
terposed a  demurrer  in  entire  good  faith.— Hatch 
&  Bssendnip  Oo.  t.  Btausler,  (lunn.)  48  N.  W.  782. 

Answer. 

6.  Under  Code  dvil  Froo.  Neb.  |  09,  provid- 
lag  that  "the  answer  shall  contain— J%vt,  a  gen- 
enl  or  specific  denial  of  each  material  allegation 
of  the  petition  oontroTerted  by  the  defendant ; 
•eoond,  a  statementof  any  new  matter  oonstitu  ting 
a  ddCenae,  oooBter-claim,  or  set-ofi, "— neiw  mat- 
ter constituting  an  entire  or  partial  defense  to  a 
cause  of  action  must  be  set  up  in  the  answer,  and 
is  not  admissible  under  a  general  denial. — ^Bishop 
T.  Btevens,  (Neb.)  48  N.  W.  887. 

7.  Under  Comp.  Laws  Oak.  |  4916,  which 
ptOTldes  that  "the  defendant  may  set  fortb  by 
answer  as  many  defenses  ana  ooanter-clalma  as 
he  may  hare, "  a  defendant  may  plead  inconsist- 
ent defenses,  and  he  will  not  oe  required  to 
abandon  one  of  two  defenses  on  the  ground  that 
they  are  Inconsistent,  nor  can  he  be  compelled  to 
elect  as  between  inconsistent  defenses,  or  be  pre- 
cluded from  giving  evidence  under  either. — Bteb- 
blna  ▼.  Lurdner.  (B.  D.)  48  N.  W.  847. 

Motion  to  strike  out. 

8.  In  an  action  against  a  national  bank  for 
penalties  imposed  by  Ber.  8t  V.  8.  IS  5197, 6198, 
on  such  a  bank  for  knowingly  taking  or  charging 
a  greater  rate  of  interest  than  allowed  by  law, 
defendant  moved  to  strike  out  of  each  of  the  81 
counts  of  the  petition  the  words  "so  as  aforesaid 

Said  by  the  ptaintlS  to  the  defendant,  and  by  the 
efendant  knowingly  contracted  for  and  received 
from  the  plalntUfT"  also  the  words  "corrupt, 
usurious,  and  within  two  yean  prior  to  the  com- 
mencement of  this  action,"  as  irrelevant,  rcdun- 
dtmt,  superfluous,  and  scandalous.  Held^  that 
there  was  no  error  la  overruling  the  motion. — 
Schuyler  Nat  Bank  v.  Bollong,  (Neb.)  48  N.  W. 

tw. 

9.  Where  the  objection  to  an  answer  Is  not 
to  the  defense  itself,  but  to  matter  pleaded  as 
redundant,  and  unnecessary  to  establish  that  de- 
fense, it  cannot  be  raised  by  a  motion  to  strike 
out.— Walker  v.  Pumyhr^y,  (Iowa,)  48  N.  W.  928. 

Beply. 

10.  A  reply.  In  terms  denying  speclflcally  each 
and  every  allegation  of  new  matter  in  the  answer, 
Is  not  so  unoenaln  as  to  warrant  the  court  in  dls- 
i«gardlng  it  at  the  triaL— Peterson  v.  Buhnke, 
(Sunn.)  48  N.  W.  7»8. 

Amendment. 

11.  In  an  action  for  the  balance  of  an  account, 
where  plaintiff  relies  merely  on  defendant's  ex- 
press promise  to  pay  it,  there  Is  no  error  in  re- 
fusing to  allow  defendant  to  amend  his  answer, 
so  as  to  surcharge  the  account  to  show  mistake, 
where  the  proposed  answer  failed  to  state  where- 
in any  mistakes  had  been  committed.— Hawleyv. 
Harran,  (Wis.)  48  N.  W.  «76. 

13.  A  declaration  which  alleges  that  plaintiff 
was  injured  by  being  stmck  and  cast  on  the 
ground  bv  defendant's  track,  resulting  in  a  fract- 
ure of  his  leg,  ma^be  amended  at  the  trial,  after 
the  close  of  the  evidence,  so  as  to  allege  that  Uie 
wheel  of  the  truck  ran  over  his  leg,  causing  the 
fracture,  as  such  an  averment  does  not  operate  as 
a  surprise  on  defendant.  —  Foley  v.  Riverside 
Storage  &  Cartage  Co.,  (Mich.)  48  N.  W.  164. 

Bill  of  partionlars. 

18.  In  an  action  for  breach  of  contract  to  dis- 
tribute an  advertising  paper  on  certain  railroad 
trains,  plaintiffs  claiincd  damages  for  entire  de- 
stmctlon  of  their  business,  for  profits  lost  on  ex- 
isting advertisluK  contracts,  and  contracts  under 
nopotiation,  and  an  order  was  made  requiriof;  a 
bill  of  particulars  of  the  damages.    Held,  tbat 


sadi  bill  seed  only  state  with  whom  tiMoontraets 
were  made,  and  their  duration,  the  amount  of 
damages  Claimed  in  each  iastanoe,  and  may  pcove 
any  damagas  not  axeeedlag  au^  amoont  at  the 
trial.— Van  Vranken  v.  Gartner,  (Hioh.)  4t  H.  W. 
499. 
Varianoe. 

14.  Where  the  declaration  alleges  that  one  C. 
was  driving,  and  the  {woof  ahowa  'Uiat  another 
person  was  oriTer,  and  there  is  no  allegation  that 
such  person  ezerctaed  due  oar«,  there  is  a  mate- 
rial variance  between  the  ^eMings  and  proofs. 
—Cowan  T.  Muskegon  By.  Go.,  (Mich.)  43  S.  W. 
IM. 

Waiver  of  defects. 

15.  If  several  causes  of  action  he  Impn^wrly 
united,  or  if  there  be  a  defaot  of  parties  plaintiff 
or  defendant,  the  objection  is  waived  unless  taken 
by  demurrer  or  answer. — Densmore  t.  Bed  Wing 
Lime  ft  Stone  Co.,  (Minn.)  48  N.  W.  538 ;  Id.  esi. 

16.  An  answer,  after  Uie  overmling  <rf  a  de- 
murrer, which  sets  up  facts  whtiA  were  adjudi- 
cated on  the  demm'per,  is  properly  atrioken  oat; 
and  defendants,  in  pleading  over  Instead  of  stand- 
ing on  their  demurrer,  waive  the  right  to  obiaot 
to  error  in  overruling  it— Wing  ▼.  DiatzlctTp. 
of  Bed  Oak,  (Iowa,)  48  N.  W.  977. 

17.  Code  Iowa,  {  9660,  provides  that  where  wiy 
of  the  matters  enumerated  as  grounds  of  demmrsr 
do  not  appear  on  the  face  of  the  petition  the  ob- 
jection may  he  talien  by  answer,  and,  if  no  such 
objection  is  taken,  it  shall  -be  deemed  waived; 
and  that,  if  the  facts  stated  by  the  petition  do 
not  entitle  the  plaintiff  to  any  relief,  advan*  -e 
may  be  taken  by  motion  in  arrest  of  Jndgnicuc 
Defendant  olijeoted  to  the  Introduction  of  any  ev- 
idence on  the  ground  that  plaintiff'a  employmeat 
was  in  noway  connected  with  the  operation  of  the 
trains,  and  that  the  petition  did  not  atate  a  caose 
of  action  under  Code  Iowa,  1 1807,  providing  tliat 
a  railroad  company  shall  be  liable  for  injuries 
caused  to  employes  by  the  neglect  of  another  em- 
ploye when  "imch  wrongs  are  In  any  manner  oon- 
neoted  with  the  use  and  oooapation  of  the  rail- 
way. Meitid,  that  defendant,  nmther  demurring  not 
moving  in  arreat  of  Judgment,  waived  the  objec- 
tion.—Baden  V.  Sioux  Cit7  &  F.  B.  Co.,  (Iowa,) 
48  N.  W.  733. 

Judgment  oonslstent  witli  issue. 

18.  The  plaintiff  alleged  that  he  intmated  to 
defendant  T.  a  deed  to  defendant  C,  with  instmo- 
tions  to  deliver  it  only  upon  fulfillment  of  certain 
conditions;  that  J.  delivered  it  wrongfully,  and 
contrary  to  the  instructions ;  and  that  C.  subse- 
quently conveyed  to  defendant  G.,  who  had  no- 
tice of  the  foregoing  facts.  Tlie  xellef  praved  for 
was  that  the  deeda  be  canceled,  and  that  O.  be 
compelled  to  reconvey,  and  for  other  and  further 
relief.  The  court  refused  to  grant  any  relief 
against  G.,  on  the  ground  that  he  was  an  Innooent 

Jurohaser  for  value,  but  gave  Judgment  against 
.  for  damages.  Btld,  that  this  relief  waa  "con- 
sistent with  the  case  made  by  ttie  oomplaint,  and 
was  embraced  within  the  issue, "  within  the  mean- 
ing of  Gton.  St  Minn.  l!i78,  a  68,  |  a67.— Tricga  v. 
Jones,  (Minn.)  48  N.  W.  1U8. 

POOB  ASH  POOB-IiAWS. 

Settlement  of  paupers. 

1.  Under  Code  luwa,  {  iSBi,  providing  ttiat 
"any  person  having  attained  majority,  and  reaid- 
ing  in  this  state  one  year  without  being  warned 
as  herein  provided,  gains  a  settlement  in  tlie 
county  of  his  resideuoe, "  and  that  "legitimate 
minor  children  follow  and  have  the  settlement  of 
their  father,"  a  minor,  emancipated  by  agree- 
ment with  his  father,  cannot  by  residence  ac- 
quire an  independent  settlement— Clay  (bounty 
V.  Palo  Alto  County,  (Iowa,)  48  N.  W.  106S. 

Application  for  relief. 

2.  Duder  Code  Iowa,  {  1865,  providing  Uiat 
the  poor  shall  apply  to  the  trostees  of  the  town 
where  they  may  be,  it  is  sufficient  to  authorise 
relief  if  the  application  la  made  on  tbabe  behalf 
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—Clay  County  r.  Falo  Alto  Couutj,  (Iowa,)  48 17. 
W.  1053. 

Iiiability  for  support. 

3.  Code  Iowa,  1 1866,  iirovldes  that  all  olaims 
and  billa  for  the  care  and  support  of  the  poor 
ahall  be  certified  bj  the  township  trustees,  and 
paid  by  the  saperrlsora  of  the  county.  Beetlon 
l8S8  provides  that  the  oounty  where  the  settle- 
ment is  shall  be  Babte  to  the  oounty  rendering 
relief  for  all  reasonable  charges  and  expenses  in- 
curred In  the  relief  and  eare  of  a  poor  person. 
Eeld  that,  though  the  claims  paid  by  the  county 
rendering  relief  were  not  oartifled  by  the  town- 
ship trustees,  the  coanty  could  recover  all  reason- 
able charges  and  expanses  from  the  oooatyof  tho 
pauper's  settlement.— Clay  County  v.  Palo  Alto 
County,  Clowa.)  48  N.  W.  1093.     . 

FOWEBa 

Of  sale,  see  Morttagu,  tf-47. 

CoDBtraotlon. 

1.  Where  a  wife  by  power  duly  ezeoated  con- 
stitutes harhnabaiid  and  other  named  persons  her 
"attorney  and  attorneys  in  fact  and  in  law, "  and 
grants  such  "attomOT  or  attorneys  "foil  power  to 
convey  or  mortgage  her  land,  the  husband  alone 
may  execute  a  valid  eqaUable  mortgage  for  the 
objects  spedlfled  In  the  power.— Baton  v.  Dewey, 
(Wis.)  48  N.  W.  SiiS. 

T«s(ameatary  powers. 

a.  A  will  devised  aU  the  tesUtor'a  real  eateta, 
and  gave  the  executors  power  to  convey  'any  teal 
estate  that  may  come  into  their  possession  and 
control  under  this  will, "the  will  not  otherwise 
•zx>reasly  giving  them  jrasaession  or  oontrol  of  any 
real  estate.  Held,  that  the  power  applied  to  aU 
the  real  estate.- Ness  v.  Davidson,  (Minn.)  4B  N. 
W.  10  i  Jaggar  t.  Same,  Id. 


PRACTICE  IN  CIVIL  CASES. 

See,  also.  Appeal;  Certiorari;  Contitiuance; 
Cottg;  Deposition,-  EqiUtu;  Exoeptimu.BUl 
of;  Judipnent;  Jury;  Mandaimvs;  New  Trial: 
Parties;  PleatUnig;  Reference;  Bemoval  of 
Caiuea;  Review,  BUI  of ;  Trial;  FmweinCivU 
Cases;  Writs. 

Otijeotions  to  petition. 

1.  Where  there  Is  no  demnrrer  to  the  peti- 
tion, nor  a  motion  In  arrest  of  Judgment,  the  suf- 
flciency  of  the  f  ticts  stated  to  constitute  a  cause 
of  action  cannot  be  raised  by  an  objection  to  the 
introduction  of  any  testimony,  nor  by  a  motion 
entitled  a  "motion  for  a  new  'trial  and  in  arrest 
of  Judgment, "  which  Is  in  fact  an  ordinary  mo- 
tion for  a  new  trial,  assigning  as  one  of  its 
grounds  the  overruling  of  ttie  objection  to  testi- 
mony. Following  Arndt  v.  Hosford,  48  H.  W.  981. 
— McConahey  v.  Orlfley,  (Iowa,)  48  N.  W.  983. 

ITonsuit. 

S.  Flaintifr  broaght  trespsas  In  the  Justice's 
conrt,  in  which  issoewas  Joined,  and  an  adjourn- 
ment granted.  He  afterwards  filed  an  amended 
complaint,  which  was  allowed  en  condition  that 
be  should  pay  ooeta,  and  an  adjouranMnt  was 
gianted  defendant.  Plaintiit  objected  to  the  mr- 
der  and  adjournment^  and  asked  to  vrithdraw  his 
amended  complaint,  to  which  datsndant  success- 
fully objected,  and  the  cause  was  continued  to  a 
later  hour  of  the  same  day,  when  defendant  an- 
nounced himself  ready  for  trial.  Plain ti^  refused 
to  proceed,  wtiareupon  Judgment  ot  nonsuit  and 
for  cnsts  was  rendered  against  him.  ifeld^that 
the  Judgment  was  proper.— Dufly  v.  Bfaii,(Wla.) 
48  «.  W.  874. 

FreftranoM. 

See  In$olvencu,  1. 

Prescription. 

Boe  Adverse  PosaesaUm;  Limitation  ofAelUm*. 


Presttsiptioxu 

See  Evidence,  8. 

Establishment  of  highway  by,  see  Highways,  1,  t, 

On  appeal,  see  Appeal,  6L 

PRINCIPAL  AND  AOENT. 

See,  aiao,  Attorney  and  Client;  Factor*  and  Bro- 
kers; Powers. 
Insurance  agents,  see  Insuranoe,  18. 

Batifloation. 

1.  The  unauthorized  act  of  ncasltaierof  a  bank 
ing  firm  In  seeking  to  bind  it  by  a  purchase  of 
boots  and  shoes  cannot  be  ratified  by  one  partner 
of  the  firm  alone,  the  ratifying  jw  wer  of  one  jmrt- 
ner  extending  only  to  such  transactions  of  the 
cashier  as  were  necessarv  to  carry  on  the  bank- 
ing business  for  which  tne  firm  was  organized. — 
North  Star  Boot  &  Hhoe  Co.  v.  Stebbias,  (8.  D.) 
48  N.  W.  838. 

9.  Defendants,  partners  in  the  lumber  busi- 
ness, having  a  contraot  with  S.  to  get  out  loga 
for  tnem,  they  to  furnish  snppliea  for  S.  's  teams, 
the  same  to  be  paid  for,  however,  1^  8.  at  10  per 
oent.  advance,  ordered  plaintiff  to  ship  feed  to 
8.,  and  send  them  the  bill  and  a  duplicate  to  8. 
Thereafter  plaintiff  made  another  shipment  of 
feed  to  B.,  on  an  order  from  the  latter  with  direc- 
tions to  send  the  bill  to  defendants,  and  a  dnpU> 
eate  to  him.  Held,  that  the  testimony  that  when 
B.  left  camp  defendants  took  possession  of  some 
of  S.  >  teams  under  a  chattel  mortgage,  and  fed 
a  part  of  the  feed  to  them,  and  that  Cue  balance 
after  such  feeding  was  taken  by  a  lumber  oma- 
pany  of  which  H.  was  manager.  Mid  plaintiff  was 
paid  therefor,  was  properly  admitted  as  bearing 
on  the  Questions  of  authority  in  sending  the  or- 
der, and  a  subsequent  ratification  by  defendants. 
— Dousman  v.  Peters,  (Mich.)  48  N.  W.  097. 

Powers  of  agents. 

8.  An  agent  employed  to  solicit  orders  for  coal 
cannot  bind  his  principal  by  an  agreement  that 
the  price  shall  be  applied  to  his  own  indebtedness 
to  the  purchaser. — Talbojrs  v.  Boston,  (Minn.)  48 
N.  W.  688.  -,  V  / 

4t  H. ,  on  whose  land  her  son  was  paying  taxes, 
authorized  him  to  use  the  same  by  leasing  it  for 
pasturage  or  by  selling  the  grass,  so  as  to  make 
It  bring  enough  to  reimburse  him,  but  said  that 
she  did  not  want  him  by  a  lease  to  Injure  the  sale 
of  the  land.  Bcld,  that  whether  a  lease  would  In- 
jure a  sale  of  the  land  was  left  to  the  son's  judg- 
ment, and  that  a  lease  made  by  his  agent  was  a 
lease  on  bis  own  behalf,  so  that  the  question  of 
authority  of  Ms  agent  as  agent  for  H.  could  not 
arise.— Ridgleyv.De  Bough, (Iowa,)  48  N.  W.  998. 

Uabilities  of  agent  to  prinoipal. 

5.  The  fact  that  an  agent  purchased  propertf 
at  a  sale  made  by  himself,  at  the  price  at  which 
he  was  authorized  to  sell,  will  not  make  the 
transaction  valid.— Tilleny  v.  Wolverton,  (Kinn.) 
48  H.  W.  908. 

6.  Where  an  agent  to  sell  property  becomes  a 
purchaser  thereof  at  his  own  sale,  the  sale  is 
prima  fade  voidable  by  the  principal,  and,  if 
the  agent  resells  at  an  Increased  price,  the  prin- 
cipal may  require  him  to  account  for  what  he  re 
oeived  on  the  resale.  —  Tilieny  v.  Wolverton, 
(Minn.)  48  N.  W.  908. 

7.  A  mere  effort  on  part  of  the  prin<dpal,  after 
knowledge  of  the  unauthorized  act  of  the  agent,  to 
avoid  loss  thareby,  will  not  amount  to  raUfication 
ao  as  to  relieve  the  agent  from  liability. — Trigg* 
T.  Jones,  (Minn.)  iSS.W.  1113. 

LiablUties  of  prinoipal  to  third  persons. 

8.  In  an  action  on  a  note  given  by  "7.  B.  & 
Oo. "  it  appeared  that  the  firm  of  jC  B.  &  Co. 
wore  manufacturers,  acting  as  agents  for  defend- 
ant, who  furnished  them  the  necessary  money,  and 
who  held  himself  out  as  their  priucipal,  andaslia- 
ble  for  ail  notes  given  by  them  in  the  business; 
that  he  had  authorized  them  to  sign  such  notes, 
"F.   B.  ft  Co.,  Agenta,"  or  "F.  B.  &  Co."    De- 
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fendant  claimed  that  the  note  yn»  cafflolent  on 
Its  face  to  show  plaintiff  that  Itwaa  not  glren  by 
F.  B.  &  Co.  in  the  bnsiness  with  which  he  was 
oonnected,  since  it  was  payable  in  flre  years, 
with  interest  payable  annually.  Beld,  that  the 
note  was  presamably  given  by  F.  B.  &  Ca  in 
oonrse  of  business  as  agenta  for  defendant,  nn- 
less  there  was  sniBoient  on  the  note  to  pat  plain- 
tiff on  inqairy,  which  was  a  question  for  the 
]ai7.— Connie  ▼.  Case,  (171s.)  48  N.  W.  480. 

9.  In  an  action  for  tiie  price  of  goods  sold,  it 
appeared  that  defendant  was  a  merchant  tailor, 
and  that  he  had  placed  O.  in  charge  of  the  busi- 
ness, but  had  forbidden  O.  to  purchase  goods 
without  special  authority.  The  goods  in  question 
were  cnrdered  by  O.  from  plaintiffs.  O.  testified 
for  plaintiffs  that  he  told  defendant  that  he 
needed  "trimmings,  and  there  was  an  agent  In 
town  representing  a  Kood  house, "  to  which  de- 
fendant replied,  ^Tou  know  best  what  we  re- 
quire;" that  he  thereupon  gave  the  order  for  the 
goods,  and  they  were  delirered,  marked  with  de- 
fendant's private  sale  mark,  and  placed  on  his 
shelves;  and  that  the  goods  were  purchased  for 
defendant.  Defendant  introduced  testimony 
tending  to  deny  all  this.  Held,  that  It  was  error 
tor  the  oourt  to  take  the  case  from  the  Jury  on 
the  ground  that  there  was  no  evidence  tending 
to  support  plaintiffs'  case. — ^Lesher  v.  Loudon, 
ODoh.24S  S.  W.  278. 

10.  When  »  party  pnrohases  goods  on  credit  in 
his  own  name  for  another,  without  disclosing  the 
name  of  the  principal,  the  seller  may  recover  the 
purchase  price  from  the  principal  wben  discovered. 
—Lamb  v.  Thompson,  (Neb.)  48  N.  W.  58. 

It.  Where  a  non-resident  is  engaged  in  the 
ngnlar  business  of  loaning  money  through  a  resi- 
dent agent,  to  whose  discretion  be  Intrusts  the  en- 
tire managiament  of  the  business  of  loaning  and 
collecting  money,  under  a  general  authority,  upon 
such  security  and  terms  as  the  agent  may  deem 
proper,  the  acts  of  his  agent  In  conducting  auch 
business,  and  in  exacting  and  including  in  con- 
tracts unlawful  rates  of  Interest  or  bonuses,  will 
bind  bis  principal,  and  such  contracts  will  be  held 
usurious  as  to  him.— Adamsou  v.  Wiggins,  (Minn.) 
48  N.  W.  186.  »o  -. » 


PBINOIFAX.  AND  BX7BETY. 

LiabilltiM  of  snretieB. 

1.  Under  Gen.  St.  Minn.  1878,  o.  90,  |  8,  two 
contractors  for  the  erection  of  a  building  gave  a 
bond,  the  condition  of  which  was  that  they  "shall 
pay  all  just  claims  for  work  done  and  to  be  done, 
and  all  materials  furnished."  One  of  the  con- 
tractors assigned  the  contract  to  the  other,  who 
erected  the  building.  Held,  that  the  sureties  on 
the  bond  were  liable  for  materials  furnished  with- 
out notice  of  the  assignment.— Abbott  v.  Uorrls- 
sette,  (Minn.)  48  N.  W.4ie. 

i.  On  the  official  bond  of  a  probate  Judge, 
Whtcih  purports  to  bind  him  as  principal,  but  Is 
signed  by  uie  sureties  only,  the  latter  are  not  lia- 
ble. In  the  absence  of  evidence  that  they  intend- 
ed to  be  bound  without  the  signature  of  their 
principal,  though  the  bond  Is  iolnt  and  several,  and 
has  indorsed  on  It  an  oath  subecrlbed  by  the  prin- 
cipal, In  which  he  swears  to  perform  all  the  du- 
ties of  his  office  "as  provided  by  the  conditions 
of  my  official  bond  written  wluin.  "—Board  of 
Education  of  Rapid  City  t.  Sweeney,  (8.  D.)  48 
N.  W.  803. 

Belease  of  snretiOB. 

8.  in  an  action  against  a  surety  on  a  note, 
where  it  appears  that  the  note  was  given  In  pari 
payment  for  land,  and  that  the  holder  of  the  note 
sold  the  land,  subject  to  the  maker'a  rights,  and 
transferred '  the  note  to  another,  who  purchased 
from  the  maker  all  his  interest  In  the  land,  the 
•urety  will  not  be  liable  on  the  note.— AahoS  r. 
Van  Brunt,  (Mich.)  48  N.  W.  15L 

Privileged  Oommanication. 

See  Libel  and  Stonder,  6,0;  IFttneM,  !-«. 


Probate. 

Of  wlll%  see  Wm»,  1-4. 

Praotloe,  see  Hxeeutori  and  AdmMttmton,  14L 


See  WHf. 
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Promissory  Notes. 

Bee  Hfegotlable  Inttrtanenu. 

Protest. 

See  ITflgpoMoM*  Itutrummti,  16-18. 

Proximate  and  Bemote  Oanse. 

Bee  Damaae$,  3. 

Pablioatton. 

See  WrUg,  8-19. 

Pablio  Improvement*. 

See  Jfunidpal  Corporations,  90-98. 

PUBUO  LANDS. 

Entries — GoTermaent  scrip. 

1.  Where  government  scrip  is  located  st  the 
proper  land-omoe,  and  the  land  is  subject  to  entry 
with  such  scrip,  and  the  entry  Is  accepted,  and 
the  patent  cerUflcate  Issued,  the  entzymiaa  holds 
the  full  equitable  titie,  and  the  naked  legal  title 
only  remains  in  the  gpvemmeot.— Bowne  r.  Wol- 
ootil,  (N.  D.)  48  N.  W.  880. 

Homestead. 

S.  Under  Rev.  St.  U.  S.  {  2258,  government 
lands  included  with  in  the  limits  of  any  Incorporated 
tovm  are  not  subject  to  pre-emption  or  homeatead 
entry,  and  henoe  the  land  department  has  no  juris- 
diction to  allow  such  entries  under  any  clrenm- 
stances,  and  a  patent  Issued  upon  •  homestead 
entry  of  land  included  within  that  das*  la  void.— 
Burfenning  v.  Chicago,  St  P.,  M.  A  O.  By.  Co^ 
(Minn.)  4811.  W.  444 

Conatraotton  of  patents. 

8.  Where  the  proofs,  together  with  the  maps 
filed  with  a  patent,  and  the  surveys  and  field- 
notes,  including  the  records  of  the  general  land- 
ofOoe,  conolusivelv  show  that  a  oertein  oteoe  of 
land  was  intended  to  be  Included  in  a  patent  de- 
scribing the  land  as  "lot  1,  section  8, "  it  will 
pass  by  the  patent,  though  the  land  extends  be- 
yond section  6.- Lyon  v.  Fairbanks,  (Wta.)  48  H. 
W.  499. 

Belief  agatDst  mistake. 

4.  Where  the  United  States  laad^tOloen  am- 
strue  an  entrr  of  land  to  have  been  made  by  a 
party  as  administrator  of  a  deceased  person,  oa 
behalt  of  the  heira  of  snoh  jieraon,  and  that  tin  en- 
try was  one  which  oould  be  so  made,  and  a  patent 
issues  aooordini^,  no  one  but  the  united  States, 
or  some  one  having  an  interest  in  the  land,  oaa 
complain  of  error  or  mistake  on  the  part  of  awdi 
oflloem.— Dawson  v.  MayaU,  (Minn.)  48  N.  W.  1& 

Pabllo  Polioy. 

Sas  Contraets,  8-6. 

Qoantnm  Mendt. 
See  .iMumpstt. 

QUIJfiTINQ  TITLB. 

Title  to  maintain  suit. 

1.  In  an  action  to  remove  a  cloud  upon  title 
to  real  estate,  it  appeared  that  plalnUft,  since  the 
eommencement  of  the  salt  and  before  the  hear- 
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tag,  conveyed  the  paemlaea  1i*  wairsnty  deed  to 
•Tuiird  person,  the  grantee  retaining  put  of  the 
eonsideration,  to  be  paid  npon  the  olearlns  of  tbe 
title.  Held,  that  complainant  had  Bnfficient  in- 
terest in  the  sabjeot-matter  of  the  suit  to  entitle 
bar  to  laUef.— Begole  7.  Herabay,  (Hlch.)  iS  N. 

w.  Tsa 

Bill— Sesorlptlon  of  land. 

2.  A  description  of  the  land  In  a  bill  to  re- 
move a  dond  as  a  "sand-bar, "  a  "piece of  ground,-" 
•to.,  Is  Bufflcient  to  include  the  term  ■'island.  "— 
Bntler  v.  Qrand  Uapids  &  L  R.  Co.,  (Mich.)  48 
K.  W.  669. 

Estoppel — Non-olaiin. 

8.  A  person  claiming  title  to  an  Island 
through  a  patent  of  land  on  the  opposite  bank, 
-who  has  exeroised  acta  of  ownership,  is  not,  on 
the  ground  of  non-claim,  estopped  to  assert  his 
claim  against  persons  who  have  never  been  in 
possessu>n,  nor  had  title  of  record.— Butler  v. 
Gr^d  Raplda  ALtL  Co.,  (Hich.)  48  N.  W  660. 

Eridenoe. 

4.  In  a  suit  to  remove  a  cloud  on  title  com- 
plainant may  show  that  the  land,  consisting  of 
an  Island  in  a  stream,  passed  to  him,  Uirongh  a 

Satent  of  land  on  the  bank  of  the  stream,  before 
efendant's  patent  was  issued. — Butler  v.  Grand 
Baplds  &  L  R.  Co.,  (Mich.)  4li  N.  W.  669. 

BAILBOAD  COMPANIES. 

Bee,  also,  OarrUn;  Hone  and  Street  Raitroadt. 

B«galation  of  oharges. 

1.  "Joint  rates, "  within  the  meaning  of  Acta 
nd  Oen.  Assem.  Iowa,  c.  17,  ft  9,  SjSmendatory 
of  Acts  2Sd  Gen.  Assem.  Iowa,  o.  38,  providing 
for  the  establishment  by  the  board  of  railroad 
commissioners  of  "through  ]oInt  rates"  between 
points  on  connecting  lines,  are  the  sum  of  the 
rates  established  for  each  line  for  the  transpor- 
tation of  freight  over  its  road.— Burlington,  C. 
R.  A;  N.  Ry.  Co.  v.  Dey,  (Iowa,)  48  N.  W.  98. 

>.  Tbe  power  of  the  state  to  regulate  fireight 
charges  Includes  the  power  to  establish  "Joint 
through  rates"  over  separate  lines  within  Its 
borders.— Burlington,  O.  R.  &N.  Ry.  Co.  t.  Dey, 
(Iowa.)  48  N.  W.  98. 

8.  The  provision  of  Acts  38d  Gen.  Assem.  Iowa, 
e.  17,  i  2,  that  all  railway  companies  in  the 
state  shall,  upon  the  demand  of  anv  person  in- 
terested, establish  "reasonable  lolnt  through 
rates"  between  points  on  their  respective  lines 
within  the  state,  and  (section  8)  that  In  case  ol 
their  failure  to  do  so  the  commissioners  shijl 
establish  the  rate,  does  not  compel  the  railway 
companies  to  enter  involuntarily  into  contract- 
ual relations  with  each  other,  but  merely  im- 
poses a  duty  for  the  non-performance  of  which 
they  become  liable  to  have  the  rates  fixed  by  the 
ooEBmissioners,  and  to  the  consequent  penalties 
if  they  refuse  to  give  effect  to  the  rates  thus 
flxed.  RoTHBOCK  and  Robinson,  JJ.,  dissenting. 
—Burlington,  C.  R.  &  N.  Ry.  Co.  ▼.  Bey,  (Iowa,) 
48  N.  W.  98. 

4.  It  Is  competent  for  the  leslslatore  to  pra- 
•erlbe  that  loaded  cars  shall  be  transferred  from 
•■le  line  to  another  without  breaking  bulk,  unless 
at  the  expense  of  the  company  unloading  them, 
such  being  reasonable  regulations  rHlative  to  the 
duties  of  common  carriers.  Rotrxock  and  Rob- 
inson, JJ.,  dissenting.- Burlington.  0.  R.  &  N. 
Ry.  Co.  v.  I>«y.  (Iowa,)  48  N.  W.  98. 

6w  The  regulation  by  the  state  of  "Joint 
throi^h  ratee"is  not  obnoxious  to  any  constitu- 
tlonafprovlsion,  either  of  the  state  or  the  United 
States.  UoTHKOox  and  Robinson,  JJ.,  dissent- 
ing.—Burlington,  C.  R.  *  N.  Ry.  Co.  T.  Dey, 
(Iowa,)  48  N.  W.  9& 

5.  The  provision  In  the  act  (sections  8, 4)  that 
tbe  "Joint  rates, "  and  the  division  thereof  be- 
tween the  difterent  companies,  as  fixed  by  the 
oommissionen,  ahall  be  regarded  as  prima  facie 
reasonable,  is  valid:  it  being  com^tent  for  the 
legislature  to  prescribe  rules  of  evidence  for  all 


prooeedlaga  under  tbe  laws.— Bnrliiifftoii,  O.  B.| 
&  N.  Ry.  Co.  ▼.  Dey,  (l<ma,)  48  vTW.  96.  | 

7.  The  provision  in  the  Iowa  "Joint  rata  aot*, 
permitting  the  recovery  of  attorney's  fees  In  ao^ 
lions  against  the  companies  violatuig  the  aot  la 
not  the  Imposition  of  a  penalty  npon  the  exerolsa 
of  the  right  of  defense.— Burunston,  C.  R.  ft  M.| 
Ry.  Co.  V.  Dey,  aowa,)  48  N.  W^.  98.  | 

8.  The  offenses  for  which  penalties  ana  im- 
posed are  explicitly  defined  by  seotiona  11,  88, 
c.  28,  Acta  82d  Gen.  Assem.  Iowa,  of  which  the 
"Joint  rate  act"  (Acts  a.Sd  Oen.  Assem.  Iowa,  o. 
17)  is  amendatory,  and  ttie  latter  aot,  deolarlng 
that  its  violation  shall  be  punished  a*  provided 
In  the  former,  is  not  void  for  imoertainty  in  fail- 
ing to  define  the  offenses.— Burlington,  G.  R.  ft 
N.  By.  Ca  v.  Dey,  (Iowa,)  48  N.  W.  98^ 

9.  The  act  is  not  void  for  uncertainty  beoanse 
It  falls  to  prescribe  what  shall  constitnta  a  rea- 
sonable rate,  but  leaves  that  to  be  detendined  as 
a  question  of  fact,  though  the  rate  fixed  by  the 
commissioners  is  declared  to bapr{ma/aci« rea- 
sonable.—Burlington,  C.  R.  ft  N.  Ry.  Ca  t.  D«y, 
(Iowa,)"  48  N.  W.  98. 

10.  The  state  is  precluded  from  denying  that 
the  tratBc  rates  fixed  by  the  railroad  oommission- 
en are  reasonaole,  and  the  companies  cannot  be 
subjected  to  penalties  under  the  Iowa  "joint  rata 
act, "  on  the  ground  that  the  rates  are  unrea- 
sonable. If  they  charge  no  more  than  tbe  rates 
thus  fixed.- Burlington.  0.  R.  ft  N.  Ry.  Ca  v. 
Dey,  (Iowa,)  48  N.  W.  98. 

11.  The  penalties  established  by  the  Iowa 
"Joint  rate  act,"  being  not  less  than  $1,000, 
nor  more  than  $5,000,  for  the  first  offense,— charg- 
ing more  than  the  rate  fixed  by  the  commission- 
ers,— and  not  less  than  $5,000  nor  more  than  $10,- 
000  for  every  subsequent  offense,  are  not  excessive, 
within  Const.  Iowa,  art  1,  i  17,  forbidding  tha 
imposition  of  such  penalties. — Burlington,  C.  R. 
ft  N.  Sj.  Co.  V.  Dey,  (Iowa,)  48  N.  W.  98. 

12.  Though  the  last  sentence  of  section  8  of 
the  "Joint  rate  act"  (38d  Gea.  Assem.  Iowa,  a 
17)  is  utterly  unintelligible,  so  that,  construed 
by  itself,  it  would  enact  that  the  rata  fixed  by 
the  commissioners  shoold  be  abaolute  and  con- 
clusive as  to  its  reasonableness,  yet  it  will  .ba 
construed  with  Acts  2Sd  Gen.  Assem.  c.  88, 
of  which  it  is  amendatory,  and  which  provldea 
that  the  rate  fixed  shall  be  prUna  facie  evidence 
only  of  ite  reasonableness,  and  thus  construed 
the  whole  act  is  valid,  effective,  and  sensible. 
RoTRBOox  and  Robinson,  JJ.,  dissenting. — Bur- 
Ungton,  C.  R.  ft  N.  Ry.  Co.  v.  Dey,  (Iowa,)  48 
N.  W.  98. 

18.  Ad  averment  in  the  petition  to  enjoin  tha 
commissioners  from  fixing  a  Joint  rate  under  tha 
Iowa  "Joint  rate  act,"  that  "by  said  acts  your 
petitioner  *  *  *  is  compelled  to  enter  Into 
Involuntary^  unreasonable,  and  unprofitable  con- 
tracts, •  •  •  compelling  the  operation  of  its 
road  at  a  loss, "  is  not  a  direct  allegation  of  feet, 
but  of  a  conclusion  only,  that  the  effect  of  Ote 
statute  will  be  to  compel  the  operation  of  peti- 
tioner's road  at  a  loss.— Burlington,  C.  R.  ft  IS. 
Ry.  Ca  V.  Dey,  (Iowa,)  48  N.  w.  98. 

14.  With  the  justice  and  policy  of  the  Iowa 
"Joint  rate  act"  the  court  has  nothing  to  do.— 
BurU^ton,  a  R.  ft  H.  Ry.  Ca  r.  D^,  (Iowa,) 

Orade  crosalngs. 

15.  The  power  conferred  upon  railroad  com- 
panies by  Code  Iowa,  {  1262,  "to  raise  or  lower 
any  highway  for  the  purpose  of  having  its  rail- 
way cross  over  or  under  the  same, "  does  not  ex- 
tend to  the  raising  or  lowering  the  grade  of  a 
street  of  a  city  so  as  to  make  a  crossing  at  the 
grade  of  the  railroad  track;  and  where  the  street 
In  front  of  plaintiff's  lot  is  raised  fourfeet  above 
the  grade  he  will  be  entitled  to  recover  damagea 
caused  thereby.— Gates  v.  Chicago,  Bt  F.  ft  £. 
a  R.  Co..  (Iowa,)  48  N.  W.  1040. 

Municipal  aid. 

16.  Acts  16th  Gten.  Assem.  Iowa,  o.  128,  I  6. 
provides  that  if  the  directors  of  any  railroad  of 
three-feet  gauge  receiving  taxee  voted  in  aid 
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thereof  under  the  act  shall  rote  to  mortmge  w 
Incamber  the  road  for  more  than  $16,000'  per 
mile,  they,  or  those  rotlnK  in  the  afflrmatire, 
■hall  be  liable  to  each  stockholder  in  an  amount 
double  the  par  value  of  his  stodc,  U  Hie  stock  is 
rendered  leas  valuable  thereby.  Held,  that  per^ 
sons  receivlngsb^res  for  taxes  voted  and  paid  aft* 
er  the  recording  of  a  mortgage  for  more  than  CIS, - 
000  per  mile  cannot  recover  against  the  directors 
who  voted  the  same.— Wftlkerr.  Birchard,  (Iowa,) 
48  N.  W.  n. 

17.  Comp.  Bt.  Keb.  a  40,  authorises  a  city 
to  issue  bonds  in  aid  of  a  railroad,  provided 
the  citv  council  "shall  first  submit  the  question 
of  the  Issuing  of  suoh  bonds  to  a  vote  of  the  legal 
voters"  of  said  eity;   and    provides  that  "the 

iropositlon  of  the  question  mnst  be  aocompaoied 
lya  provision  to  levy  a  tax  annually  for  the  pay- 
ment of  the  interest  on  said  bonds  as  it  becomes 
dne,"  and  "shall  state  the  rate  of  interest  such 
bonds  shall  draw,  and  when  the  principal  and  in- 
terest shall  be  made  payable. "  In  an  action  to 
enjoin  the  iasoing  of  certain  bonds  of  a  city  in 
aid  of  a  railway,  It  appeared  that  the  whole  ques- 
tion hud  not  been  snbmitted  to  the  electors  of  the 
city  and  that  no  vote  had  been  submitted  or 
adopted  for  the  payment  of  the  principal  at  any 
time.  Held,  that  the  injunction  granted  by  the 
court  below  would  be  afOrmed.  Following  State 
▼.  Baboock,  81  Neb.  699,  83  N.  W.  247.^^^^Cook  T. 
City  of  Beatrice,  (Neb.)  4S  B.  W.  828. 

Munioipal  aid — Donatton  of  land. 

18.  Oen.  8t.  Hinn.  1878,  c.  29,  {  6,  provides  tha^ 
whm  a  plat  is  made  out  and  recorded  as  required 
by  the  statute,  every  grant  or  donation  to  the  pub- 
lic or  to  any  corporation,  marked  or  noted  on  such 
plat,  shall  be  sufflcient,  in  law  and  equity,  to  vest 
the  fee-simple  of  such  land  "  as  therein  expressed, " 
ptc.  On  a  town  plat  was  shown  a  strip  of  land 
undivided  into  lots,  on  which  were  the  words, 
"Reserved  for  right  of  way,  Une  of  B.  U.  B.  R. » 
Held,  that  the  intent  to  donate  1»  the  railroad  com- 
pany was  not  sufficiently  shown.— Watson  v.  Chi- 
cago, M.  &  St.  P.  Ry.  do..  (Minn.)  48  N.  W.  1129. 

Foreolosure  sale— Bighta  of  porohasev. 

19.  How.  St.  Mich,  i  8814,  allowing  the  pur 
chasers  of  a  railroad  at  foreclosure  sale  to  organ- 
ize a  new  company  by  filing  a  certificate  with  the 
secretary  of  state,  fully  authorizes  suoh  organiza- 
tion where  the  sale  was  made  under  order  of 
court,  and  was  confirmed.  —  Dester  t  Ross, 
(Mich.)  48  N.  W.  580. 

Liability  for  negligence. 

90.  Plaintiff's  intestate,  a  ohUd  about  10  years 
old,  was  caught  between  oars  in  defendant's 
"gravity"  yard,  one  of  which  he  and  his  com 

Snions  had  set  in  motion  by  releasing  a'securely 
stened  brake,  and  killed.  Held  that,  thongh 
such  cars  might  be  attractive  to  boys  as  a  means 
of  amusement,  defendant  owed  no  other  dnty  to 
plaintiff's  intestate  than  to  securely  fasten  the  car 
by  means  of  the  brake,  and  could  not  be  required 
to  set  a  watch  over  the  cars  so  fastened,  or  pro- 
vide other  means  than  the  brake  to  prevent  the 
oars  from  being  set  in  motion,  and,  having  dis- 
charged its  dnty  in  the  premises,  was  not  liable 
tor  intestate's  injury.— Baesley  v.  Winona  &  Bt. 
P.  R.  Co.,  (Minn.)  48  N.  W.  1028. 

Failure  to  fence  track. 

31.  Gen.  8t  Minn.  1878,  o.  34,  i  57,  providing 
that  "any  company  or  corporation"  ojiei-ating  a 
line  of  railroad  in  that  state  shall  be  liable  for 
damages  sustained  by  any  person  by  reason  of  its 
failure  to  fence  its  track,  applies  to  all  railroads 
in  that  slate,  and  not  merely  to  such  as  existed 
at  the  time  of  the  passage  of  the  act.— Finch  v. 
Chicago,  M.  A;  St.  P.  Ry.  Co.,  (Minn.)  48  H.  W. 
916. 

23.  (Tndw  Oen.  St  Minn.  1878,  o.  84,  t  57. 
which  providea  that  a  railroad  company  "shall 
hereafter  oe  liable  for  all  damages  sustained  oy 
any  pei-son  in  consequence  of  [its]  failure  or  neg- 
lect*^ to  fence  its  road,  a  company  will  be  liable 
for  the  diminntion  in  the  rental  value  of  a  farm 
through  which  it  oassea.  caused  bv  its  neglect  to 


fenoa.— Ftneh  w.  Cbleago,  iL  tt  BLV.  Br.  Oa. 

(Minn.)  48  N.  W.  916.  .^ 

Aooidents  at  oroasir  -  -"j 

flS,  In  am  action  against  f-  •■  -mf 
tor  injury  to  plalntUt  at  a  en-.  -.;  it-, 
that  plaintiff,  who  was  familit.  -  itb  th  Ibeality, 
was  driving  a  heavily  laden  aled;  thai.  he.JMi 
his  ears  covered  bnaocount  of  thecold;'  that  tb^> 
was  a  steep  place  near  the  track,  which  preventr 
bd  his  stopping  when  he  heard  defendant's  sig- 
nal. He  testified  that  he  stopped  several  hun- 
dred feet  from  the  track  and  looked  for  trains, 
and  again  when  within  ISO  feet  For  the  rest  of 
the  distance  the  view  was  obstructed.  Held, 
that  plaintiil's  Degligeuae  was  a  question  for  the 
Jury.— Siegel  v.  Milwaukee  &  K.  R.  Co.,  (Wis.) 
48  N.  W.  488. 

24  A  woman  27  years  old,  who,  In  order  to 
take  an  incoming  train,  endeavors  to  climb  over 
the  couplings  between  two  cars  of  a  freight  train, 
with  engine  attached,  standing  across  a  highway, 
and  is  Itilled  by  the  sndden  starting  thereof,  la 
guilty  of  gross  contributory  negligeneoi— Biia  r. 
PliBt  ft  P.  M.  &.  Ca,  (Midi.)  48  N.  W.  691. 

86.  The  fact  that  employes  of  a  railway  havw 
frequently  assisted  persons  to  pass  under  and  be- 
tween its  cars  cannot  be  considered  an  invltatioa 
to  do  so.— Bird  T.  flint  *  P.  M.  &,  Co.,  (Mich.) 
48  N.  W.  091. 

36.  There  waa  evidence  that  the  train  which  in- 
jured plaintiff  at  a  railroad  crossing  on  the  prinol- 
pal  fitreet  of  a  -village  was  gotng  at  the  rate  of  86 
or  80  miles  an  hour.  Plaintiff's  view  of  approach- 
ing trains  waa.obstnioted  by  a  natural  rise  in  the 
ground,  as  well  as  by  buildings  and  box-cars, 
witnesses  testified  tkat  on  the  ooobsIod  in  qnestioa 
they  beard  whistles  blown  at  points  Uiree-qnar- 
ters  of  a  mile  and  1,900  feet  from  the  crosaing,  hot 
that  they  did  not  hear  any  signal  at  any  other  time 
or  place,  except  a  whistle  blown  joat  aa  the  engine 
struck  plaintiff.  Held,  that  it  was  for  the  jury  to 
say  whether  the  railroad  company  was  not  negli- 
gent in  the  matter  of  giving  signals.— B«uistrom 
V.  Northern  Pao.  R.  Ca,  (Minn.)  48  N.  W.  778. 

87.  Plaintiff,  injured  by  defendant's  locomotive 
while  attempting  to  pass  over  a  oroasing  in  a  lum- 
ber wagon,  had  driven  his  team  at  a  walk  for  at 
least  50  feet  before  reaching  the  crossing.  He 
testified  that  from  a  point  nearly  600  feet  distant 
from  the  crossing  he  continuously  looked  and 
listened  for  approaching  traina,  and  that  he  did 
not  see  nor  hear  any  until  he  entered  upon  the 
track.  There  were  numerous  obstructions  to  the 
view,  though  there  were  a  number  of  spaces  be- 
tween such  obstructions  through  which  approach- 
ing trains  might  have  been  seen  from  the  street 
Held,  that  the  court  could  not  say  as  a  matter  of 
law  that  plaintiff  should  have  stopped  his  team 
before  entering  noon  the  crossing,  and  that  the 
question  of  oontrfbutory  nagligenoe  was  for  the 
jury.- Beanstrom  v.  Northern  Pao.  R.  Co.,  (Minn.) 
48N.  W.  778. 

28.  The  teattmony  of  a  fireman  on  a  locomotive 
engine,  whose  duty  it  is  to  ring  the  bell  when  the 
engine  is  in  motion,  "that,  although  he  had  no  in- 
dependent recollection  of  ringing  It  on  a  certain 
occasion,  yet  it  was  his  uniform  and  invariable 
habit  to  ring  it,  so  that  it  had  become  saiwDd  nat- 
ure with  him  to  do  so,  and  that  from  these  facts 
he  was  able  to  state  positively  that  he  did  ring  it 
on  the  occasion  referred  to,"  is  competent  and  suf- 
ficient evidence  to  justify  the  jury  in  finding  that 
the  bell  was  rung,  notwithstanding  tho  tesUmony 
of  other  witnesses  that  they  were  in  position  t(> 
have  heard  it  if  It  had  been  rung,  and  that  It  was 
not  mag.— Bvison  v.  Chicago,  Bt  P.,  M.  &  O.  By. 
Ca,  (Minn.)  48  N.  W.  6. 

29.  In  an  action  to  recover  for  the  killisf;  of 
plaintiff's  intestate  at  a  railway  street  crossiag, 
It  appeared  that  decedent,  familiar  with  the  sor- 
roundings,  approached  the  track  near  a  station- 
house,  on  the  end  of  which  a  bright  light  was 
shining,  the  night  being  dark  and  stormy,  and  at- 
tempted to  cross  in  order  to  meet  an  expected 
train,  which  was  a  few  minutes  late,  and  in  so 
doing  was  struck  and  killed.  Held,  that  the  ev 
idence  showed   contributory  negligence   oo  Vbm 
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part  of  fleM^ant,  In  tbat  he  either  failed  to  look 
or  listen  fo^  he  approaching  train,  or,  if  he  saw 
it,  needlessl  -  ttempted  to  cross  the  track  ahead 
of  it.  -Gam  -uSPkicago,  8t  F.,  M.  8c  O.  Ry. 
Ck)..  iMl,  V)     ,  <i  W.  812. 

Inj^  rio*'  ¥%er8onB  on  track. 

so.  in  ^n'  actfod  amlnat  a  rallroaa  company 
''^-  injuries  sastaioed  oy  being  ran  over  by  de- 
'«ndant's  uar  it  appeared  that  plaintiff,  when  in- 
lured,  was  working  on  a  bulldliis  which  was  be- 
ingereoted  neardeiendant's  track,  and  that  there 
iras  considerable  noise  at  the  time.  Defendant 
asked  thecoort  toinstraot  that  plaintiff  could  not 
recover  unless  he  was  more  oantioos  and  watch- 
Ail  tbaa  an  ordinarily  prudent  man  would  have 
been  In  the  same  position  In  the  abaanoe  of  the 
noise.  Held,  that  the  instmotion  waa  properly 
refused.— Helblgv.  Michigan  C«nk  B.  Oo.,(JUoh.} 
4STX.  W.  688. 

81.  Plaintiff  waa  at  work  ea  a  balldlnr  near 
defendant's  track,  and  was  on  the  gnnind  behind 
•  fiKight-cpir,  whieh  was  being  used  to  snnMrt 
scaffolding  on  the  bnilalng.  An  engine  oame 
down  another  track,  and  by  "stalclBg''  moved  the 
car  over  plaintiff.  Ifeld,  that  an  Instruction  for 
defendant  that  plaintiff  was  bound  to  use  his  eyes 
and  ears,  and  watch  aad  listen,  to  see  that  the 
car  did  not  move,  was  rightly  refused. — Helbig  v. 
MichiptD  Ceni.  R.  Co.,  0<lch.)  48  5.  W.  688. 

83.  PlalattO,  while  walkli«  south  along  defend- 
bbVs  track  In  a  dty,  waa  struck  by  a  trato  going 
la  the  same  directien.  At  the  point  where  plain- 
tlft  got  on  the  track  be  could  only  see  to  the  north 
•boat  MO  Mat,  bat,  although  the  diatanoe  from 
that  point  to  the  place  of  the  accident  waa  about  a 
block  aad  a  half,  plaintiff  did  not  look  baek.  Sig- 
nals sounded  at  a  diataaoa  of  180  feet  from  him, 
and  nearer,  were  not  heard  by  him,  and  he  admitted 
that,  in  looking  at  an  engine  ok  another  track,  he 
forgot  about  other  engines.  Held,  that  plaintiff 
was  gnitty  of  contributory  nagligence.— Johnson  v. 
Truesdale,  (Hlnn.)  48  N.  W.  IIW. 

88.  Plaintiff,  while  walking  on  defendant's 
track,  was  struck  by  a  train  g(3ng  In  the  same  di- 
rection, aad  mnnlag  at  the  rate  m  seven  miles  an 
hour.  At  the  distance  of  150  feet  from  plaintiff, 
aignals  were  sounded,  and,  when  it  baoane  appai>- 
eiic  that  plaintiff  was  not  going  to  leave  the  track, 
the  engineer  did  what  be  could  to  stop  the  train. 
Held,  that  defendant  waa  notwanto^  or  will- 
fully negligent.— Johnson  V.  Truesdale,  (Minn.)  48 

84.  la  an  action  for  injmies  by  belag  ran  over 
by  a  car  on  defendant's  track,  though  the  decla- 
ration does  not  allege  negligence  In  not  having  a 
man  stationed  en  to^  at  Uie  car,  teatlmony  that  a 
man,  if  on  the  car,  could  have  seen  plaintiff,  is 
admissible  to  show  the  situation  and  surround- 
ings at  the  time  of  the  aoddent,  where  the  court 
In  its  charge  conHnes  plaintiff  to  the  negligence 
alleged  in  the  declaration.— Helbig  t.  Mbshigan 
Cent  R.  Co.,  (Mich.)  43  N.  W.  m 

85.  Evidence,  in  an  action  tat  Injuries  by  being 
run  over  by  a  car  moved  by  staking,  that  plain- 
tiff had  never  seen  a  car  moved  by  "  staking"  is  ad- 
missible as  bearing  on  his  exercise  of  care^— ^el- 
JUg  T.  Michigan  (>nt.  R.  Co.,  (Mich.)  48  M.  W. 

Stoek-kUUng  oases. 

86b  In  aa  action  against  a  railroad  company  for 
Injury  to  oxen,  claimed  by  defendant  to  have 
gotten  on  its  track  In  its  depot  grounds,  where  it 
was  not  bound  to  maintain  fences,  an  instruction 
that  depot  grounds  are  "the  place  where  passen- 
gers get  OB  and  off  trains,  and  where  goods  are 
loaded  and  unloaded,  and  all  ground  necessary 
and  convenient  and  actually  used  (or  such  pur- 
pose by  the  public  and  the  railroad  company," 
is  oroper.— Flunkett  v.  Minneapolis,  8.  S.  M.  & 
A.  By.  Co.,  (Wla.)  48  H.  W.  519. 

87.  Where  the  complaint  alleges  that  plaintiff 
was  put  to  expense  caring  for  and  trjing  to  cure 
the  oxen,  and  demands  damages  therefor,  evi- 
dence is  admissible  and  insti-uctioas  proper  as  to 
the  coat  of  caring  for  and  laying  to  cure  them.  — 
Plunkett  V.  Minneapolis,  S.  S.  M.  &  A.  By.  Co., 
(Wi».)  48  M.  W.  619.  '  '  I 

V.48N.W. — 77 


88.  In  an  action  against  a  railroad  company 
for  double  damages  for  killing  stock,  the  answer 
alleged  that  before  the  expiration  of  80  days,  al- 
lowed by  statute  for  the  payment  of  damages 
after  receiving  notice  of  the  injury,  defendant 
called  at  the  residence  of  plaintiff  to  pay  the 
amount  of  damages,  but  did  not  pay  the  same, 
plaintiff  not  being  at  home.  Held,  that  the 
pleading  is  demurrable,  in  falling  to  show  a 
tender  of  the  amount,  or  due  diligence  in  endeav- 
oring to  pay  or  tender  the  same,  within  the  stat- 
utory period.— Hammans  v.  Chicago,  B.  I.  d;  P. 
Ry.  Co.,  (Iowa,)  48  N.  W.  978. 

89.  Plaintiff,  havlwr  served  the  notice  and 
affidavit  apprising  defendant  of  the  damages,  is 
not  required  to  establish  a  place  of  business,  and 
remain  there  in  readiness  for  each  of  the  80 
days  thereafter  to  meet  defendant  or  his  agent, 
and  negotiate  the  loss.— -Hammans  v.  Chicago,  B. 
L  &  P.  Rt.  Co.,  aotra,)  48  IT.  W.  978. 

*Si-  Under  Bev.  St.  Wis.  t  1810,  as  aoMndod 
t^  laws  1881,  c  108,  providlag  that  a  railroad 
company  which  falls  to  erect  fences  and  oattla- 
guarda,  as  provided  by  law,  shall  be  liable  tm 
injuries  caused  to  cattle  by  such  failure,  a  com- 
pany is  liable  when  stock  is  killed  on  its  on- 
lenoed  track,  and  there  la  no  evidence  that  the 
owner  drove  them  on  the  right  of  way  or  aban- 
doned them  in  a  place  where  it  was  certain  they 
would_go  on  the  track.— Heller  v.  Abbot.  (Wis.) 
« N.  W.  698.  "»  V        ' 

Fires. 

41.  In  an  aotioo  against  a  railroad  company  (or 
burning  property  along  Us  road,  evidence  that 
there  was  combustible  material  on  the  right  of 
way  is  admissible  as  bearing  upon  the  degree  of 
oare  necessary  in  operating  the  locomotive.— Cant- 
ion  V.  Eastern  By.  Ca,  (Minn.)  48  N.  W.  sa 

48.  The  englno,  idlemd  to  have  started  the  fir« 
whloh  Injured  plaintUTs  property,  was  wtiat  waa 
known  as  a  "diamond  stack.  '■  It  appeaiad  that 
for  at  least  two  years  another  kind  of  engine 
known  as  "extension  front  "had  beenlngeneraluse 
on  railroads,  and  that  all  defendant's  other  engines 
were  of  this  latter  pattern.  There  was  evidence 
that  the  apparatus  of  the  "extension  front"  for 
preventing  the  escape  of  sparks  waa  better  than 
that  of  the  "diamond  stack, "  and  it  was  not  con- 
tended that  the  "extension  fronts"  were  not  equal- 
ly serviceable  for  the  purposes  of  the  company,  or 
that  it  was  not  practicable  to  have  used  wem  ex- 
clusively. Held,  that  It  was  for  the  Jnrv  to  say 
whether  the  use  of  the  engine  In  question  was 
negligence.- Hoy  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
(lflnn.)48]Sr.  w:ni7.  ' 

48.  The  liability  of  a  railroad  company  for  Its 
negligence  In  setting  Are  to  property  by  sparlcs 
from  its  locomotives  u  not  affected  by  the  fact  that 
It  operates  its  trains  over  a  road  leased  from  an- 
other company.  —  Caution  T.  Eastern  By.  Ca. 
(Minn.)  48  N.  W.  2J.  ^  ' 

44.  In  an  action  In  Minnesota  to  recover  for 
property  destroyed  by  a  lire  set  by  a  railroad  loco- 
motive, a  verdict  Involving  a  finding  of  negligence 
in  the  operation  of  the  locomotive  u  sustained,  in 
view  of  the  statotoiT  presumption  of  negligence, 
where  defendant  falls  to  show  whether  the  damp- 
ers, 10  inchea  wide  and  4  feet  long,  at  the  front 
and  rear  of  the  ash-pan  beneath  the  fire-box,  or 
either  of  them,  were  dosed.— Caution  v.  Baatem 
Ry.  Ca,  (Minn.)  48  N.  W.  88. 

46.  In  an  action  against  a  railroad  company  for 
damages  by  fire,  the  court  charged  the  jury  as  fol- 
lows: "The  care  must  be  proportionate  to  the 
danger.  A  higher  degree  of  care  is  required 
when  the  wind  is  high  than  when  it  is  calm,  and 
where  combustible  matter  is  very  dry  than  when 
it  is  wet. "  Held,  that  the  instruction  was  erro- 
neous where  there  was  no  evidence  that  defend- 
ant could  use  a  higher  degree  of  care  in  the  case 
supposed  than  it  was  bound  to  when  the  weather 
was  calm  and  wet. — Johnson  ▼.  Northern  Paa  U. 
Co.,  (N.  D.)  48  N.  W.  227. 

4<S.  In  au  action  against  a  railroad  company  for 
damage  by  Are,  the  prima /octe  case  of  negligence 
made  by  showing  that  defendant's  train  threw  out 
the  fire  in  question  cannot  be  rebutted  by  showing 
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fbat  the  machtnety  and  appllanoea  yrtrt  of  • 
proper  character,  and  were  at  the  time  in  good 
condition,  without  showing  the  farther  fact  that 
the  Bame  were  handled  with  dne  care  at  the  time 
the  fire  was  throrwn  out— Johnson  ▼.  Northern 
Pao.  R.  Co.,  (N.  D.)  48  N.  W. 827. 

47.  In  an  action  for  damages  oansed  hy  a  prairie 
fire  allef^ed  to  have  been  started  by  defendant's 
negligence,  where  the  complaint  cnargea  negli- 
gence both  as  to  the  machinery  and  appliances  In 
nse  upon  the  train  and  as  to  the  management  of 
snch  machinery  and  i^plianoea,  the  primary  fact 
that  defendant's  train  threw  out  the  fire  in  qnAs- 
tlon  wUl  of  itself  operate  to  make  ont  a  jyHma 
fade  case  of  negligence.— Johnson  r.  Northern 
Fac.  R.  Co.,  (N.  D.)  48  N.  W.  227. 

SAPE. 

Xvidonoo. 

1.  The  statements  of  proseoatrlz,  a  ohtld  tear 

Stars  old,  made  in  defendant's  presence,  imme- 
ately  after  the  crime,  which  directed  attention 
to  eridences  thereof  apon  her  body,  are  oompa- 
tent— State  ▼.  Jerome,  (Iowa,)  48  n.  W.  728. 

8.  Defendant  made  Uie  acquaintance  of  com- 
plainant, a  girl  of  19,  on  the  street,  treated  her, 
drank  a  glass  of  beer  with  her,  and,  after  walk- 
ing about  with  her  for  aome  distance,  sat  down 
beside  the  road  with  her.  They  exchanged  kisses, 
and  he  took  improper  Ul>ertiee  with  her  person. 
She,  seeing  some  one  across  the  street,  got  up 
•nd  ran  several  blocka.  When  complainant  over- 
took her,  they  again  exchanged  kisses,  and  he 
again  took  the  same  liberties,  and  was  impor- 
tnnate  in  his  requests;  and,  on  his  failing  to  let 
go  of  her,  she  screamed.  Be  then  threatened  her 
If  she  did  not  stop  her  screaming.  He  then  let 
her  go,  and  she  ran  away.  Held,  that  the  evi- 
dence did  not  warrant  a  oonviotion  of  assault  with 
intent  to  rape.— Uoore  v.  State,  (Wis.)  48  N.  W. 
668. 

iDBtmotions. 

>.  In  a  trial  for  aasanlt  with  intent  to  rape, 
It  appeared  that  defendant,  whl^e  partially  In- 
toxloated,  took  a  ohild  four  years  old  from  her 
home,  and  kept  her  for  six  hours ;  that  she  was 
seen  in  hisoompany  with  her  underclothing  down, 
which  he  pinned  up;  that  on  his  taking  her  home 
she  speoifled  in  his  presence,  in  the  plainest  lan- 
guage, that  he  had  attamped  to  have  carnal  knowl- 
edge of  her ;  and  that  her  person  indicated  the  abuse 
•he  had  received,  field  sufficient  to  warrant  a 
conviction.— State  r.  Jerome,  (Iowa,)  48  N.  W. 
TO. 

4  In  cliarging  as  to  the  two  counts  of  an  la- 
dictment,  vis.,  assault  with  Intent  to  commit 
tape  and  common  assault,  the  court  rightlv  di- 
rected the  Jury  to  consider  the  higher  offense  nrst. 
— Btate  V.  Jerome,  (Iowa,)  48  N.  W.  722. 

6.  A  charge  that  the  jury  must  find  that  the 
defendant  committed  the  assault  with  intent  to 
have  sexual  intercourse  snffloieutly  implied  that 
they  must  find  that  he  intended  to  nse  whatever 
force  was  necessary  to  accomplish  the  deed.— 
State  V.  Jerome,  (Iowa,)  48  N.  W.  722. 

0.  On  a  trial  for  assault  with  intent  to  rape, 
wiiere  there  are  two  counts  in  the  indictment, 
viz.,  assanlt  with  intent  to  commit  rape  and  com- 
mon assault,  the  court's  failure  to  define  assanlt 
and  battery,  when  not  so  requested  by  defend- 
ant, cannot  lie  objected  to  on  appeaL— iitate  t. 
Jerome,  (Iowa,)  48  N.  W.  722. 

Satlflcatioii. 

See  Prinelval  and  Agent,  1,  2. 

Seoonvention. 

See  Set-Off  and  Counter^Ulatm. 

BeoordB. 

Of  deed,  see  DeeA,  7. 

mortgages,  see  Chattel  Mortgaget,  8-lS. 
On  appeal,  see  Appeal.  27-29. 


Sdddxnptioiii* 

From  ezeontion  sale,  see  Execution,  7. 
foreclosure,  see  Mortgages,  8S-4U 
tax-sale,  see  Taxation,  90, 21. 


BEFEBENOB. 
Findings  of  referee. 

1.  In  an  action  by  a  bank  on  two  notes  given 
to  it  by  defendant  for  overdrafts,  it  appeared  ttast 
he  had  a  partner  in  tne  business  of  tntyiag  and 
selling  bogs,  he  providing  the  capital  and  Um 
partner  doiuK  the  work.  H«  elaiined  that  th« 
overdrafts  were  oansed  bv  checks  drawn  In  his 
name  by  his  partner  without  anthoritr.  Tb» 
referee,  in  a  preliminary  statement,  aet  forth 
that  either  by  ''negligent  silence  or  by  consent" 
defendant  allowed  his  partner  to  do  that  which 
he  "is  not  now  in  a  position  to  object  to;"  and 
found  that  such  partner  "had  authority  to  draw 
the  money. "  Estoppel  was  not  pleaded.  Held, 
that  this  WM  a  flndUig  that  defendant  httd  given 
authority  to  draw  the  chedok  and  not  a  finding 
that  he  was  estopped.— Sirst  flat  Bank  t.  Hooray 
(Iowa,)  48  H.  WT  lOia. 

2.  Under  Rev.  St.  Wis.  ({  S8M,  886(1,  provid- 
ing that  the  conrt  may  direct  a  referenoa,  «n  ap- 
plication of  either  partjr,  when  the  trial  <h  an  is- 
sne  teqnirea  the  examination  of  *  long  fK"«<""*t 
the  ooiwt,  In  snch  an  action,  where  the  nooonnt  la 
denied  by  defendant  «n  the  ground  that  the  aerv- 
ioes  were  ren4ered  nnder  a  special  contract,  msy 
direct  a  reifaMnoe  without  flrat  determining  the 
issue  as  to  the  eodatence  of  the  special  contract; 
and  the  referee  mayflnd  aatothe  exlstenoa  of  the 
contract,  and,  if  his  finding  is  in  favor  of  defend- 
ant's contention,  may  base  his  report  thereon, 
without  examining  the  account.— Brigss  t.  HUes, 
(Wis.)  48  N.  W.  bOa 

Beformatioii  of  Oontraots. 

See  Equity,  S-7. 

BEQI8TEB  OF  DEEDS. 
Fees. 

Utm  mah.  UB7,  Act  No.  80,  requires 
every  register  of  deeds  to  keep  three  books  of  un- 
paid mortgages,  containing  a  list  of  all  snch 
mortgagee  from  1880.  It  requlrea  him  in  each 
year  to  deliver  to  eaoh  assessing  officer  in  his 
county  a  copy  of  said  district  assessor  book  con- 
taining a  list  of  the  unpaid  mortgages  against  the 
real  property  in  such  assessing  oflBcer's  dlstricty 
and  provides  that  after  the  meeting  of  the  board 
of  review  the  book  shall  l>e  returned  by  the  as- 
sessor, and  the  register  shall  add  thereto  other 
mortgages  properly  belonging  therein.  It  is  fur- 
ther provided  that  eaoh  register  shall  furnish  a 
list  of  non-resident  mortgagees  to  the  register  of 
the  oountv  where  such  mortgagees  reside,  and 
that  a  register  on  receiving  such  list  shall  notif; 
the  assessing  officer  in  whose  district  the  mort- 
gagees live.  It  is  farther  provided  that  a  refr- 
ister  shall  receive  10  cents  tor  every  anch  notice 
from  the  county  where  the  mortgagees  reside, 
and  shall  also  receive  for  each  notice  to  the  as- 
sessing officer  in  his  county  10  cents.  Meld,  that 
a  register  was  entitled  to  receive  from  his  countv 
10  cents  each  for  the  mortgages  reported  to  him 
from  the  other  countiea,  and  by  him  reported  to 
his  assessing  officers,  and  In  a  like  snm  for  each 
mortgage  added  to  the  iMOk-lists  since  the  dis- 
trict assessor  books  were  last  delivered  to  the  as- 
sessing officers,  but  not  for  the  entries  previonsl; 
made.— Beekman  v.  Board  Sup'rs  liaton  Countj, 
(Hich.)  48  N.  W.  6U. 

Begulatioii  of  (Commerce. 

See  ConstUutionat  Law,  18, 14, 
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BELEASB  AND  DISOHABaE. 

See  Aoeord  and  SatltfaetUm;  Pavmemt, 

What  oonstitateB. 

1.  A  receipt  tor  monoy  doe  ander  a  lease  of 
omI  lands,  reciting,  "no  coal  mined  on  this  land 
since  December,  1885,  and  this  payment  Is  for  all 
and  In  fnll  for  all  claims  onder"  the  lease,  Is  a 
release  of  the  lessee  by  the  lessor  from  any  fur- 
ther liability.— Jenkins  ▼.  CHyde  Coal  Uo. ,  (urfra, ) 
48N.  w.  wa 

Effect. 

9.  Wbere  one,  wlthoat  esona«,  signs,  without 
leading  it,  a  receipt  for  money  due  ander  a  lease, 
which  receipt  reottes  thattiie  lease  is  terminated 
and  the  payment  leoeired  in  fnll  of  all  claims 
under  it,  ne  cannot,  in  the  absence  of  frand, 
«laim  that  he  thoaght  he  was  signing  a  receipt 
only,  and  that  he  is  boimd  by  the  instrument  to 
that  ertent  only.— Jenkins  t.  Clyde  Coal  Co., 
(Iowa,)  48  N.  W.  »7a 

Flsading. 

8.  In  an  action  for  money  alleged  to  be  doe 

under  a  lease,  where  plainUif  alleges,  and  de- 
fendant denies,  that  the  lease  is  in  full  foroe,  a 
receipt  for  a  former  payment,  reciting  that  the 
lease  is  surrendered,  and  that  the  payment  there- 
by acknowledged  is  in  fnll  of  all  oluims,  is  ad- 
nossible  la   erldenoe  without   being   spec   .lly 

rsded.— Jenklas  v.  Clyde  Coal  Co.,  (Iowa.)  48 
W.  97a 


BEMOVAIi  OF  CAUSES. 

Time  of  application. 

Bnabling  Act  N.  D.  |  38,  provides  that,  on 
the  admission  of  the  state,  cases  pending  in  the 
territorial  courts  may  be  transferred  to  the  fed- 
eral court  on  the  ground  of  diverse  citizenship; 
but,  "in  the  absence  of  such  request,  such  oases 
shall  be  proceeded  with  in  the  i>roper  state 
courts. "  The  plaintiff  appeared  in  the  supreme 
court  of  the  state,  and  argued  an  appeal  taken  by 
the  defendant.  The  Jud^ent  was  reversed,  and 
the  plalnUfl  obtained  a  rehearing.  Held,  that  it 
was  too  late  for  him  to  apply  for  a  transfer  to  the 
federal  court— Oull  River  Lumber  Co.  v.  School- 
Dist  No.  89  of  Barnes  County,  (N.  D.)  48  N.  W. 

Bent. 

8e«  Landlord  and  Tenant,  4 

BBPLEVIN. 

Sleadlng. 

1.  PlaintUTs  petition  in  replevin  against  a 
sheriff  to  recover  possession  of  goods  levied  on, 
but  claimed  as  exempt  from  levy,  alleged  the  of- 
fldal  character  of  defendant,  plaintis's  owner- 
ship of  oertaln  goods,  and  their  wrongful  deten- 
tion by  defendant  under  an  execution,  the  fact 
that  su6h  goods  were  exempt  from  levy,  the  res- 
idence of  plaintiff  in  the  state  of  Nebraska,  and 
the  fact  that  be  was  the  head  of  a  family,  was 
engaged  in  agriculture,  and  had  neither  lands, 
town-lots,  nor  houses  subject  to  exemption  as  a 
homestead.  Meld,  that  the  petition  sufficiently 
showed  that  the  i«operty  was  exempt,  under  the 
Nebraska  statute.— Johnson  v.  NeaL  (Neb.)  48 
N.  W.  897. 
Eridenoe. 

9.  In  replevin  against  a  sheriff  to  recover  pos- 
session of  goods  levied  on  under  execution,  plain- 
tiff established  the  fact  by  his  own  evidence  that 
he  was  entitled  to  claim  them  as  exempt  from 
levy  under  the  laws  of  Nebraska,  and  by  the  evi- 
dence of  her  counsel  that  defendant  had  been  fur- 
nished with  a  list  of  specifloally  enumerated 
articles  claimed  as  exempt,  and  required  to  re- 
lease them  to  plaintiff.  No  evidence  was  offered 
by  defendant.  Held,  that  a  judgment  for  plain- 
tul  was  sustained  by  the  evidence.— Johnson  v. 
Noal,  (Neb.)  48  N.  W.  897. 


8.  A  chattel  mortgage  having  been  declared 
a  nullity,  the  mortgagor  instituted  an  action  of 
replevin  to  recover  the  value  of  the  mortgaged 
effects.  Held,  that  evidence  given  as  to  the  val- 
ue of  the  property  in  the  proceeding  to  vacate  the 
mortgage  was  inadmissible  to  show  their  value 
in  the  action  of  reolevin.- Idnooln  Nat  Bank  v. 
Davis,  (Neb.)  48  N.  W.  899. 

4.  In  an  action  by  a  married  woman  to  re- 
cover property  held  under  a  chattel  mortgage  ex- 
ecuted  by  plaintiff  and  her  husband,  to  secure  a 
note  given  bv  the  husband,  plaintiff  contended 
that  she  was  Induced  to  sign  the  mortgage  by 
fraud  and  misrepresentations  as  to  the  tonus  if 
the  note,  as  to  which  there  was  some  conflict  oi 
evidence.  Held,  that  the  question  of  fraud 
should  have  been  submitted  to  the  ]ury,— David- 
son V.  Bennett.  (Mich.)  48  N.  W.  m. 
Practice. 

6.  After  replevying  liquors  seised  under  a 
saardh-wanant,  the  owner  entered  an  appearance 
in  the  seirore  ease.  The  justice  continued  the  case 

Ediog  the  replevin  suit,  and  finally  rendered 
^ent  against  the  owner  in  such  case.  HeU), 
t  the  question  as  to  the  right  of  the  court  to 
grant  such  continuance  cannot  be  raised  in  the  re- 
plevin suit— Lemp  v.  Fullerton,  (Iowa,)  48  N.  W. 
1034. 

Verdict. 

6.  In  replevin  against  a  sherUT  tor  goods  seised 
under  execution  agAnst  a  third  person,  where  the 
anstrer  admits  the  seisure  of  part  of  the  ooods, 
but  In  effect  denies  that  the  balance  were  taken, 
a  special  verdict,  which  merely  finds  the  value 
"of  ihe  goods  in  question"  to  be  a  certain  sum, 
is  fatally  defective.— Feder  t.  Danlals,  (Wis.)  48 
N«  W^.  799* 

Damages. 

7.  Where  goods  seised  on  execution  ararefriev- 
ied  by  one  from  whose  possession  they  were  tMcen, 
the  measure  of  the  ol&cer's  damages  within  the 
value  of  the  goods,  on  judgment  in  his  favor,  is  the 
amount  due  on  the  execution ;  and,  where  there  is 
no  evidence  thereof,  the  officer  can  recover  nomi- 
nal damages  only.— Oates  v.  Parrott,  (Nab.)  48  N. 
W.  887. 

Beply. 
See  PleaMng,  10. 

Besdasion. 

Of  contract,  see  Contracts,  17, 18;  Eqyit]/,  8-M. 
sale,  see  Sale,  14-18. 

Bes  Judicata. 

See  .Judgment,  8-11. 

BeBiiltmgr  Trusts. 

See  TnuU,  1,  a. 

Betrospeotive  Lawa. 

Bee  Constitutional  Law,  9. 

Betum. 

Of  process,  see  JExecutton,  6;  fTrito,  18. 

Bevenue. 

BoeTcauMon. 

REVIEW,  BILL  OF. 

Wliat  Is. 

A  bill  asking  that  a  foreclosure  decree  be 
partially  annulled  on  account  of  fraud  in  procur- 
ing it,  but  that  the  sale  of  lands  already  made  be 
ratified,  and  time  allowed  for  payment  of  a  bal- 
ance due,  is  a  bill  of  review. — ^Dodge  V.  Northrop. 
(Mich.)  48  N.  W.  505. 
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BIFASIAN  BIGHTS. 

*  See,  Also,  Navigable  Waters;  Wttten  vmd  Wo- 
ter-Counes. 

Diversion  of  water. 

1.  A  riparian  owner  hM  no  right  aa  anoh  to 
divert  the  water,  or  a  material  part  of  It,  ranning 
In  a  river,  to  his  own  land,  and  then  return  It  to 
the  river  belowthe  land  of  the  lower  proprietor, 
thas  depriving  him  of  the  use  of  sach  water. — 
Klmberly  JtCUck  Co.  T.  Hewitt,  (Wis.)  48  N. 
W.  878. 

Orant  of  land  on  navigable  stream. 

a.  Where  the  government  conveys  land  on  the 
bank  of  a  navigable  stream  without  reservation, 
the  land  over  which  the  stream  flows,  as  far  as  the 
middle  line  of  the  stream,  and  all  unsurveyed 
Islands  between  this  line  and  the  bank,  pass  by 
the  grant,  and  the  riparian  owner  cannot  be  df- 
TMtM  by  a  subseqnent  survey  and  grant  of  the 
islands.— Butler  ▼.  Grand  Rapids  &  I.  B.  Co., 
(U:ich.)4SH.  W.  000. 

Bisk  of  Employment. 

See  HasUr  and  Servant,  85, 80k 

Blvera. 

See  Ifavtoibte  Waten;  Biporion  StaMi;  Wa- 
ter* and  Wattr-Coxmet. 


See  Sighwavt- 


Boada. 


BAIiE. 


See,  also.  Vendor  and  Vendee. 
niegal  sales  of  liquor,  see  IntiiXloatina  Uvuon, 
5-7. 

Wliat  oonstitutes. 

1.  S.,  the  owner  of  certain  steel  rails,  made 
«&  arrangemeiit  to  sell  100  tons  thereof  to  de- 
fendant, but  no  writing  was  made,  and  no  con- 
sideration passed.  About  two  months  later  he 
■old  them  to  plaintlffis  for  sMod  consideration, 
giving  a  bill  of  sale,  and  Informed  tbem  of  the 
arrangement  with  defendant.  Plaintiffs  shipped 
the  rails  to  defendant  after  oorrespondenoe  and 
an  Interview,  which  they  claimed  showed  a  con- 
tnwt  of  sale  with  them,  but  which  dafendaot 
claimed  amounted  to  a  mere  direction  to  ship  as 
the  agent  of  B.  under  the  original  purchase  from 
S.  Held  that,  since  the  communications  were 
partly  written  and  partly  oral,  the  Jury,  and  not 
the  court,  should  determine  their  effect — Gins- 
burg  v.  Cutler  &  Savidge  Lumber  Co.,  (Mich.)  48 
N.  W.  96a 

2.  The  dfltMidaBt  ooold  not  complain  of  a 
charge  that  plaintiffs  could  not  recover  if  they 
had  notice  before  sending  the  rails  that  defend- 
ant claimed  to  deal  only  with  S.— Ginsburg  v. 
Cutler  &  Savidg*  Lumber  Co.,  (Mich.)  48  N.  W. 

8.  Where  an  order  for  goods  Is  incomplete  as 
a  contract,  and  is  consistent  as  well  with  a  con- 
signment as  a  sale,  and  tbe  terms  thereof  mav  ap- 
ply to  either,  it  may  be  shown  by  parol  to  have 
been  given  in  response  to  a  proposition  to  deliver 
the  goods  upon  consignment — Head  v.  Miller, 
(Minn.)  48  N.  W.  182. 

4.  Defendant  called  at  plaintiff's  place  of  busi- 
ness, and  examined  wall-papers,  selected  the  liind 
that  he  wanted,  expressing  satisfaction  at  the 
price  thereof,  gave  instructions  as  to  the  quantity, 
and  said  be  woold  send  a  paper-hanger  to  get  it 
This  he  did  the  next  day,  and  the  goods  were  de- 
Uvered  to  tbe  paper-hanger,  who  took  them  to 
defendant's  house,  where  he  was  employed,  and 
they  remained  there  several  days.  Held  that, 
though  defendant  then  refused  to  allow  the  paper 
to  be  used  or  to  pay  for  it,  there  was  a  complete 
Ml*  of  it  at  the  stipulated  price.— RlckQv  r.  Sww- 
art,(Mmo.J481l.  W.aa. 


WltdB  tftle  passes. 

3.  Defendant  sold  a  lot  of  cattle  on  his  prem- 
ises to  plaintiff,  and  they  were  weighed  and  paid 
for  there,  with  the  understanding  that  they  were 
to  be  shipped  to  a  neighboring  dfy  in  a  few  days, 
possibly  on  the  next  day  after  the  sale.  Two 
days  oner  the  sale,  plaintiff  came  for  the  cattle, 
and  he  and  tbe  defendant  agreed  thatth^aboold 
be  driven  to  a  ntilroad  station  the  next  day  by 
defendant  and  his  men,  and  that  tbe  pliUntiif 
should  meet  them  on  the  way.  Plaintiff  met 
them,  and  he  and  defendant,  at  the  suggestion  of 
the  former,  drove  on  ahead  to  the  station.  Whrai 
within  a  mila  of  tb*  etatton,  thaoattle  took  fright 
at  a  dog,  and  prsasad  back  npon  a  bridge,  break- 
ing It  through,  and  injuring  several  of  their  num- 
ber. BeUL,  that  the  sale  and  delivery  of  tbe  cat- 
tle was  completed  on  defendant's  premise*,  and 
that  he  did  not  sustain  the  loss  accruing  ttcm 
their  subsequent  injury.— Bnrcham  r.  wiffltli, 
(Neb.)  48N.  W.  834. 

Warranty. 

6.  In  an  executory  contract  for  tlie  sato  d 
personal  property,  the  vendor  ma^  warrant  the 
quality  oftbe  goods  cMitracted  to  be  sold,  and 
such  warranty  will  have  the  binding  foroe  of  a 
warranty  npon  a  sale  inrrrtBsenti,  and  no  greater. 
— Halley  v.  Folsom,  (N.  D.)  48  N.  W.  Sift. 

7.  The  poor  credit  of  tbe  vendee  cannot  be 
shown  to  rebut  eyidenoe  of  a  warrsnty  where  the 
sale  was  made  «n  credit,  but  at  a  price  above 
the  cash  market  value  of  the  article,  and  securi- 
ty taken  for  the  purchase  price.  — Halley  v.  JPoI- 
som,  (N.  D.)  48  N.  W.  319. 

&  Where,  in  anaetioo  ftirtheprleeof  "Stand- 
ard" rubber  belting  sold  in  July,  1887,  defend- 
ants set  off  a  breach  of  warranty  in  a  lot  of  bett- 
iiur  of  the  same  brand  sold  them  in  May,  18811,  for 
whioh  they  paid  before  disoovering  Its  wortblass- 
ness,  and  plaintiff  claims  that  It  never  warranted 
tbe  ^Standard"  belting  whioh  it  claimed  to  have 
first  imt  on  the  marlrat  in  168S,  an  oi^der  trom  de- 
fendants In  1886  for  good  "Standard"  belting,  "war- 
ranted," and  plaintlfrs  invtrfoe  deseribing  &a 
belting  as  "Standard, "  are  admissible  to  abow 
a  warranty  as  claimed  by  defendants. — Untta  Fer- 
cha  &  Rubber  Hanuf'gOo.  v.  Wood,  (Mlch.1  48 
».  W.  88. 

Breach. 

0.  When  defendants  have  purchased  and  paid 
for  belting  with  a  warranty  of  quality,  and  the 
belting  proves  worthless,  they  can  set  off  its  price 
in  an  action  for  tbe  price  of  belting  subaequeatty 
purchased  from  plaintiff,  and  it  Is  error  to  Instracl 
the  jury  that  if  the  warranted  belting  had  any 
value  they  should  deduct  that  trom  defendants' 
claim  of  set-off.— Outta  Percha  &  Rubber  ManuTg 
Co.  V.  Wood,  (Mioh.j  48  N.  W.  28. 

10.  For  a  breach  of  warranty  on  the  sale  of  a 
chattel,  the  measure  of  damages  is  the  diSerenoe 
between  its  aotoal  value  and  what  it  wonld  have 
been  worth  had  It  been  as  warranted,  and,  in  the 
absence  of  evidence,  the  presumption  is  that  It 
would  nave  been  worth  the  contract  price. — C. 
Aultman  &  Co.  v.  Oinn,  (N.  D.)  48  N.  W.  tM. 

11.  Where  defendants  bought  a  macblae  by 
written  order,  and  received  a  written  warranty 
thereof,  in  an  action  on  a  porohaae-money  note 
tbe.v  cannot  recoup  damages  for  the  breach  of  an 
alleged  verbal  warranty  made  oontomporaneonsly 
with  the  written  contract,  without  showing  that 
there  was  a  waiver  of  the  written  contract  and 
warranty,  and  a  substitution  of  the  verbal  war- 
ranty therefor.— M.  Rumely  &  Co.  v.  Kmmons, 
(MicAi.)48S.  W.  686. 

18.  In  a  suit  for  the  price  of .  a  harvester,  the 
defense  was  a  breach  of  warranty.  Tbe  plaintiff 
testified  that  there  was  no  trouble  in  cutting  or 
lifting  the  grain,  but  the  machine  wonld  not  bind 
more  than  half  of  it  field  that  a  qneation  "What 
a  self-binder  is  worth  that  tails  to  be  usetnl  as  a 
machine  of  that  charactar,  if  it  la  of  no  use  as  a 
binder  or  harvester, "  was  improper.— O.  Aultman 
8c  Co.  V.  Ginn,  (N.  D.)  48  N.  W.  338. 

18.  Where  tbe  vendee  in  an  sxecutoiy  contract 
of  sale  afterwards  aooepte  the  property  without 
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kBOwtos  or  hkTtncr  retmoa  to  believe  that  it  does 
not  tolnU  tbe  terms  of  the  warranty,  and  the  de- 
fect la  one  that  might  cot  he  readily  discovered, 
he  may,  upon  a  subaequent  discovery  of  the  de- 
fect, brtn?  an  action  on  the  warranty  wlthoot  i»- 
luralnc  the  property.— HaUey  ▼.  Foiaoai,  (N.  D.) 
«8».W.  819. 

Beaoisslon. 

14.  An  agreemMt  for  tlie  sale  of  cattle  pro- 
vided for  delivery  by  the  25th  of  November,  and 
required  that  theyahonld  be  yarded  by  the  seller 
IS  nours  at  night  before  delivery.  November  Siith 
was  Sunday.  Held,  that  a  telegram  sent  to  tba 
buyer  Monday,  and  received  by  nim  on  Tuesday, 
notifying  him  that  the  cattle  were  ready  to  be  de- 
livered, and  Informing  him  that  if  he  fails  to 
receive  them  the  seller  will  take  steps  authorized 
by  law  to  protect  himself,  is  sufficient  notice  to 
warrant  the  seller's  selling  to  another  on  the  buy- 
er's failure  to  receive  the  cattle,  and  to  charge 
the  buyer  witli  the  loss.  The  notice  need  not  set 
forth  how  the  seller  intends  to  protect  tumselX. — 
Ingram  v.  Wackemagel,  (Iowa,)  48  N.  W.  998. 

15.  In  an  action  for  the  price  of  grates  sold 
by  plaintiff  to  defendant,  the  defense  was  that 
the  gratesdid  not  fulfill  Maintlff's  warranty,  uid 
judgment  went  against  tbe  plaintiff.  .Held,  that 
this  amounted  to  a  rescission  of  the  sale,  leaving 
plaintiff  the  owner  of  the  grates. — Aldine  Manuf'g 
Co.  V.  Barnard,  (Mich. )  48  N.  W.  280. 

16.  Goods,  purchased  with  a  preconceived  in- 
tention not  to  pay  for  them,  having  been  delivered 
to  tbe  defendant  in  payment  of  a  debt  whioh  the 
latter  held  for  collection  against  the  purchaser, 
the  seller  may  avoid  the  sala,  and  recover  the  goods 
or  their  proceeds  which  remain  In  the  hands  of 
the  defendant. — Slagle  t.  Qoodnow,  (lUnn.)  48  N. 
W.403. 

17.  A  dealer  in  lumber,  who  knew  himself  to  be 
Insolvent,  bought  $5,000  worth  of  lumber,  and  at 
once  delivered  it  to  certain  creditors  in  payment 
of  debts  due  them.  He  had  no  reasonable  ezpeo- 
tation  of  being  able  to  pay  for  the  lumber  except 
from  a  sala  of  the  same  for  cash.  Held,  sufficient 
evidence  to  warrant  a  finding  that  he  bought  with 
»  preconcetved  design  not  to  pay  for  the  lumber. 
— Blagle  V.  Goodnow,  (Minn.)  «}  N.  W.  403. 

18l  One  8.  sold  goods  to  B.  upon  the  representa- 
tion that  he  (B.)  was  entirely  free  from  debt,  that 
the  «>od8  In  nis  store  were  paid  for,  and  be  would 
pay  for  the  same  within  10  days.  In  10  days  from 
the  date  of  the  purchase  B.  paidtlOO,  and  soon  after- 
wards executed  a  mortgage  to  his  brother,  and 
Mirrendered  possession  thereunder  of  bis  goods. 
Attachments,  etc.,  were  thereupon  levied  upon  the 
goods,  whereupon  8.  brought  replevin  for  the 
goods  previously  sold  by  him,  and  on  the  trial  paid 
iBto  court  the  amount  of  money  paid  by  B.  on  the 
pnrohase,  iesa  tbe  value  of  tbe  goods  sold  by  B. 
Meld  that,  as  there  was  uncertainty  as  to  the 
amount  of  said  goods  acM  by  B. ,  and  as  the  offer  to 
pay  the  residoe  of  the  9100  was  made  on  the  trial, 
and  as  toon  as  the  amonnt  was  ascertained,  it  was 
within  a  reasonable  time  to  effect  a  rescission. — 
Symns  ▼.  Benner,  (Neb.)  48  N.  W.  4731 

VMidor*8  Uma. 

19.  The  transfer  of  a  negotiable  note,  contain- 
ing an  agreement  that  the  chattel  for  the  price  of 
which  it  is  given  is  to  remain  the  property  of  the 
payee  until  the  note  is  paid,  transfers  the  secu- 
rity as  an  incident  to  the  note.— W.  W.  Kimball 
Co.  V.  Mellon,  (Wis.)  48  N.  W.  lioa 

80.  The  agent  ot  •  company  dealing  in  pianos 
■old  an  Instrument  nnder  a  written  oontract  that 
the  title  was  to  remain  in  himself  till  payment 
of  ^e  price.  This  contract,  which  was  not  ne- 
gotiable, he  assigned  to  his  principal,  the  owner 
of  the  piano.  He  alse  took  from  the  purchaser 
negotiable  notes  containing  the  same  condition  as 
to  the  title,  for  the  same  piano.  Theee  notes  he 
transferred  to  one  who  knew  nothing  of  his  hav- 
ing taken  the  contract  also.  Held,  that  the  pur- 
ohaaer  of  the  notes  was  entitled  to  enforoe  their 
payment  out  of  the  piano  in  preference  to  the 
piano  company,  the  holder  of  the  assigned  con- 
tract.—W.  W.  ElmhaU  Co.  v.  Mellon,  (Wis.)  48 
S.  V.  UOtk 


Stoppage  In  trannt. 

21.  A  consignee  of  goods  became  Insolvent  be- 
fore their  arrival,  and  when  they  were  delivered 
by  the  carrier  his  store  was  in  the  possession  of 
his  mortgagees.  The  mortgaged  property  was 
subsequeutly  sold,  and  bid  in  by  one  of  the  mort- 
gagees, who  sold  part  of  the  goiods  in  question. 
The  consignors  remained  ignorant  of  the  true  state 
of  affairs  tor  two  mcmths,  when  they  replevied 
the  portion  of  the  goods  remaining  unsold  in  the 
hands  of  the  mort^igee.  Held  that,  as  the  gooda 
had  never  actually  come  into  the  possession  of 
the  consignee,  the  consignors  could  assert  their 
right  of  stoppage  in  trarulfru  as  against  the 
mortgagee;  that  this  right  was  not  divested  by 
the  purchase  of  the  goods  at  the  mortgage  sale; 
and  that  the  mortgage  lien  would  not  attach  to  the 
goods,  as  against  the  consignors,  even  nnder  a 
clause  in  the  mortgage  conveying  after-acquired 
property.— Kingman  v.  Denlson,   (Mich.)  48  JX. 

Aotion  for  price. 

93.  tThere,  in  an  action  for  the  price  of  a  ma- 
chine, defendant  alleged  that  it  failed  to  operate 
correctly,  it  was  not  error  to  allow  a  witness  to 
operate  it  hetoro  tbi  Jury  in  order  to  demonstrate 
that  the  alleged  mistakes  were  made  by  the  op- 
erators, and  not  by  the  machine,  when  evidence 
had  been  introdueed  that  it  was  the  same  machine, 
and  that  its  mechanism  had  not  been  ohanged.— 
National  Cash  Begister  Ca  t.  Blwnenthal,  (Mieh.) 
4«K.  W.  688. 

88.  W^here  one  of  two  patents  sold  is  shown  t»' 
be  of  some  value,  false  and  fraudulent  repx«senta- 
tions  by  whioh  one  was  induced  to  boy  tliem  will 
not  defeat  an  action  to  recover  tbe  purchase 
price,  the  contract  having  been  fully  executed, 
nor  reduce  the  amonnt  of  the  rseovery,  unless  tbe 
extent  to  whioh  the  consideration  has  failed  be- 
cause of  the  fraud  be  alleged  and  proved  as  a 
oonnter-<dakm  to  the  action.— 'Herman  v.  Gray, 
(Wis.)  48  N.  W.  118. 

84.  In  an  aotion  for  the  price  of  logs,  where 
Ine  evidenoe  is  oanfllcting  as  to  whether  the  par- 
ties agreed  to  be  bound  by  the  scaling  of  A. ,  it 
la  a  question  for  tbe  jury  whether  they  did  so 
agree,  and  evidence  of  other  scales  is  admissible. 
—Sovereign  v.  Mosher,  (Mich.)  48  N.  W.  611. 

a&  DefendaatB,  partners  in  the  lomber  boai- 
ness,  hsvmg  a  contract  with  B.  to  get  oat  loga 
for  them,  they  to  furnish  supplies  for  S. 's  teams, 
the  same  to  be  paid  for,  however,  by  S.  at  10  per 
cent  advanoa,  ordered  plaintiff  to  ship  feed  te 
B. ,  and  sand  them  the  bill  and  a  duplicate  to  8. 
Thereafter  plaintiff  made  another  shipment  of 
feed  to  8.,  on  an  order  from  thelattorwith  direc- 
tions to  send  tbe  bill  to  defendants,  and  a  dupli- 
cate to  him.  field  that,  there  bung  testimony 
tending  to  support  both  of  plaintiff's  theories, 
that  one  of  defendants  authorized  the  sendii^  of 
the  order,  or,  it  not,  that  he  afterwards  ratified 
it,  the  Older  was  properly  admitted  in  evidence. 
— Dousman  v.  Feters,  (Mioh.)  48  N.  W.  697. 

96.  Defendants,  partners  in  the  lumber  busi- 
ness, having  a  contract  with  8.  to  get  out  loga 
for  them,  they  to  furnish  supplies  for  8.  's  teams, 
the  same  to  oe  paid  for,  however,  by  8.  at  10  per 
cent,  advance,  ordered  plaintiff  to  ship  feed  to 
8.,  and  send  them  the  bill  and  a  duplicate  to  8. 
Thereafter  plaintiff  made  another  shipment  of 
feed  to  8.,  on  an  order  from  the  latter  with  direc- 
tions to  send  the  bill  to  defendants,  and  a  dupU- 
oate  to  him.  On  receipt  of  the  bill  defenduit* 
wrote  to  plaintiff  for  his  authority  for  such  ship- 
ment, and  a  correspondence  followed,  tending  In 
part  to  show  an  agreement  by  defendants  to  pa^ 
lor  the  feed,  and  demands  by  plaintiff  for  sucb 
payment  Held,  that  the  oourt  properly  reused 
to  direct  a  verdict  for  defendants  on  the  ground 
that  plaintiff  had  agreed  to  look  to  8.  for  the 
claim.— Dousman  v.  Feters,  (Mich. )  48  JX.  W.  097. 

27.  In  an  action  for  tbe  price  of  goods,  where 
the  evidence  shows  that  they  were  totally  unfit  for 
the  purpose  for  which  the  buyer  intended  them, 
which  puri>ose,  as  well  as  the  character  of  goods 
required,  was  well  known  to  the  seller,  and  the 
court  instmota  that  where  the  seller  has  sMk 


Digitized 


by  Google 


DTDBZ. 


knowlodxe  tlie  lavr  Implies  »  warranty  that  the 
(foods  sold  will  be  fit  for  that  purpose,  a  verdict 
for  plsintifl  for  the  whole  amomit  of  his  olalm  is 
properly  set  aside,  as  being  contrary  to  the  in- 
stractions. — Charles  Baumbaoh  Cia  r.  Qessler, 
(Wia.)  48  N.  W.  802. 

Bona  fide  purohasen. 

28.  In  an  action  to  declare  the  vendee  of  a  note 
a  tnistee  thereof  for  plaintiff,  the  burden  rests  up- 
on such  vendee,  if  be  would  avail  himself  of  the 
rule  In  favor  of  bona  fide  purchasers,  to  brin^  him- 
self within  i^  and  he  is  Doand  to  deny  notice  of 
the  prior  equity  in  o»3er  to  raise  the  issue,  which 
rule  is  eqnaUy  applicable  under  the  Code  system 
of  pleading.— Newton  v.  Newton,  (Minn.)  48  «.  W. 
430. 

Conditional  sales. 

39.  A  contract  for  the  sale  of  a  soda-water  ap 
partus,  to  be  paid  for  partly  in  cash  and  partly 
in  notes  matoring  monthly,  provided  that  the 
title  should  remain  in  the  seller  until  all  the 
notes  were  paid,  and  that  on  the  non-payment  of 
any  of  them  at  maturity  the  seller  should  have 
the  right  to  take  possession  of  the  property. 
Beld,  that  the  takli^  possession  of  the  property 
by  the  seller  on  the  purchasdb's  default  did  not 
rescind  the  contract;  and  that,  a*  the  pnrchaser 
oonld  compel  the  return  of  the  property  on  pay- 
ment of  the  amount  due,  he  was  not  entitled  to 
a  recovery  for  the  amount  already  paid,  or  to  a 
delivery  of  the  unpaid  notes;  nor  dia  he  have  any 
lien  on  the  property  for  the  amount  paid  by  him. 
—Tufts  V.  D'Arcambai,  (Mich.)  48  N.  W.  407. 

80.  Under  Rev.  St  Wis.  {  8817,  providing  that 
conditional  sales  of  chattels  shall  not  be  valid  as 
to  third  persona  without  notice,  nnlesa  tbo  con- 
taraot  is  In  writlnx,  "subsciibedf  by  the  parties," 
and  filed  in  the  omoe  nf  the  clerk  of  the  town, 
etc.,  a  conditional  contract,  signed  by  the  pur- 
ohaser  only,  is  void  as  to  third  persons  without 
notice,  and  its  recording  does  not  nve  oonstruct- 
ive  notice.— W.  W.  Eamball  Co.  v.  Mellon, (Wis.) 
48  N.  W.  1100. 

81.  Such  contract  cannot  be  treated  aa  a  mort* 
gage,  and,  being  Invalid  as  a  conditional  sale, 
It  Is  void  altogether.— W.  W.  KlmbaU  Ca  v.  Mel- 
lon. (Wis.)  48  N.  W.  UOO. 

SCHOOLS  AND  SGHOOL-DIS- 
TBICTS. 

Division  of  districts — ^Notice. 

1.  Under  Comp.  St  Neb.  o.  79,  |  4,  nibd.  8, 
where  a  petition  is  presented  to  the  eoonty  super- 
intendent for  a  change  in  the  boundaries  of  two 
■chool-diatricts.  It  is  indispensable  that  three  no- 
tloee,  containing  an  exact  statement  of  tbe  pro- 
posed change  and  the  time  when  the  petition  wUl 
oe  presented  to  the  county  superintendent,  be 
iwsted  in  three  public  places,  one  of  which  places 
shall  be  upon  the  outer  door  of  the  school-bouse, 
If  there  be  one,  in  each  district  affected,  at  least 
10  day*  prior  to  the  time  the  petition  is  to  be  pre- 
sented to  the  county  superintendent.— Dooley  ▼. 
Meese.  (Neb.)  48  N.  W.  148. 

&  The  affidavit  of  proof  of  posting  snob  no- 
tices should  state  where  each  of  the  uiree  were 
posted,  and  the  day  of  postiDg  the  same;  and  in 
a  direct  proceeding  attacking  the  jurisdiction  «f 
the  superintendent  in  the  premises  it  is  not  suffl- 
eient  to  state  that  they  were  posted  in  three  pub- 
lic places  10  days  before  the  presentation  oT  the 
petition,  but  the  time  and  place  of  posting  must 
Vpear.— Dooley  v.  Meese,  (Neb.)  48  N.  W.  148. 

OfScers. 

8.  Since  under  Comp.  Laws  Dak.  1 181^  the 
members  of  the  board  of  education  elected  under 
ita  provisions  were  to  continue  in  office  until  their 
successors  should  be  elected  and  qualified,  Act 
March  18,  1891,  c.  9,  (  7,  providing  tar  the  elec- 
tion of  a  new  board,  does  not  oust  from  office  the 
members  of  the  old  bosud  until  after  the  new 
board  is  elected  and  qualified.— In  re  Construo- 
Uon  of  School  Law,  o.  9,  $  7,  (a  D.)  48  N.  W. 


4.  Act  S.  D.  Marcfh  IS,  1891,  a  9,  t  7,  nakfaig 
It  the  doty  of  municipal  corporations  to  hold  an 
election  at  which  a  new  board  of  education  shall 
be  chosen  without  specifjringatime  for  holding  it, 
except  that  it  shall  not  be  on  the  same  day  as  a 
municipal  election,  leaves  the  time  for  holding 
it  to  be  determined  by  the  munlctpalitr;  and  the 
manner  of  calling,  holding,  and  condnotlng  suck 
election  Is  the  same  as  In  the  case  of  otfaer  mu- 
nicipal elections,  except  so  far  as  the  act  pro- 
vides otherwise.— In  re  CkmstmoUon  eC  School 
Law,  &  9,  {  7,  (8.  D.)  48  N.  W.  8U.  ^ 

Oontraots. 

5.  Where  the  school  board  to  aufhortoed  by  a 
vote  of  the  dlstriot  to  approve  plans  for,  and  coin 
tract  for  the  construction  of,  a  school-house,  whose 
cost  Is  not  to  exceed  CS,O0O,  and  It  lets  such  con- 
tract for  $4,425,  It  may  thereafter,  without  further 
grant  of  autborltv,  make  necessary  changes  In  the 
plan  of  the  building,  provided  the  additional  cost 
thereby  Incurred  does  not  increase  the  whole  cost 
beyond  the  amount  limited  by  the  vote. — Gdlo- 
burg-Amerlcan  Land  &  Mortg.  Co.  ▼.  City  ol 
Mitchell,  (S.  D.)  48  N.  W.  ISL 

6.  Where,  after  the  contract  was  made^  the 
school-district  issued  its  order  for  $&,00aL  and  con- 
verted It  into  cash  as  a  fund  out  of  which  to  pay 
the  expenses  of  erecting  the  school-house,  bnt  only 
$4,075  was  realized  therefrom,  the  board  has  pow- 
er to  issue  further  orders  to  pay  the  amount  due 
nnder  the  contract,  and  for  changes  in  the  plans, 
provided  the  whole  expenditure  does  not  exceed 
$5,000.— Edinburg-Amerlcan  Land  &  Mortg.  C&  r. 
City  of  Mitchell.  (&  D.)  43  N.  W.  131. 

7.  The  minutes  of  a  district  school  meeting 
disclosed  that  a  motion  was  carried  to  build  a 
school-house,  a  tax  levied  for  that  purpose,  and  the 
school  board  appointed  as  a  building  committee, 
but  it  did  not  appear  that  the  meeting  selected  a 
site  or  directed  the  erection  of  any  building.  Laws 
Dak.  1S79,  c  14,  {  W,  provide  that  the  board  shaU 
purchase  or  lease  suob  site  as  shall  have  been  dea- 
Ignated  by  the  school  meeting,  and  shall  build  such 
school-house  as  the  voters  In  the  district  meeting 
shall  have  agreed  on.  Held,  that  the  proceedings 
at  the  school  meeting  did  not  authorize  the  board 
to  build  a  school-house.— Capital  Bank  v.  Scbcol- 
Dtot  Na  58  of  Barnes  County,  (N.  D.)  4*  JT.  W.  :j63. 

8.  A  sohool-dlstrlct,  in  the  year  1874,  Issued 
certain  bonds  for  the  purpose  of  purchaalng  a 
site  for  a  school-house  and  eraotlng  a  builoLig 
thereon,  and  recited  on  the  face  of  the  bonds  that 
they  were  issued  In  exchange  for  a  school-honse 
and  kite  and  building  thereon.  HtUL  that  the 
bonds  were  issued  for  a  purpose  not  anthoriaed  bv 
the  Nebraska  statutes,  and  that  they  were  tomL 
FoUowing  State  v.  School-Dist.,  18  Neb.  188,  80 
N.  W.  809.— State  v.  Board  of  Coontj  Commia- 
slonera,  (Neb.)  48  N.  W.  14& 

9.  Sohool  warrants  issued  by  a  sehool  board 
nnder  the  proviaiooe  of  Laws  Dak.  1879,  a  14,  S  68, 
in  payment  of  neoessary  appendages  for  a  aohot^ 
house  during  the  time  a  school  is  taught,  are  prir 
ma  facte  valid  olalms  against  a  school-district; 
and,  in  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  they  wmo  lawfully  iaaned, 
and  duly  presented  and  allowed  at  a  regular  meet, 
log  of  the  district.  If  such  presentation  and  allow- 
ance was  necessary.— Edmburg-American  Land 
A  Mortg.  Co.  T.  City  of  ICUdieU,  (a  V.)  48  N.  W. 
UL 

10.  A  vrarrant  Issued  by  a  s<diool-diatrict,  though 
in  the  hands  of  a  bona  A^  purchaser,  oreatea  no 
greater  liability  than  the  demand  it  representa,  and 
ft  is  subject  to  the  same  defenses.— C^iltal  Bank 
V.  Sohool-Dist.  No.  53  of  Barnea  County,  (K.  D.)  48 
N.  W.  863. 

11.  Laws  Dak.  1879,  &  14,  {  38,  glvaa  the  aohool 
district  meeting  power  "to  vote  a  tax  annually,  net 
exceeding  one  per  cent,  of  the  taxable  property, 
*  *  *  to  purchase  or  leaae  a  tite,  and  to  bulM, 
hire,  or  purchase  a  school-house. "  Section  SS  pro- 
vides that  the  school  board  shall  build,  pnrohasa, 
or  lease  a  aohool-houae  "out  of  the  fnnoi  provided 
for  that  purpose, "  Hetd,  that  the  aohool  meeting 
oould  not  authorise  a  oontraet  for  a  achool-houBe 
for  an  amount  exoeeding  tba  lands  oa  hand,  aad 
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the  aimaal  tax  of  1  Mr  eant.  aotnally  Uvled,  and 
the  use  of  the  bouse  by  the  district  created  no  lia- 
bility either  andertbe  contraot  or  for  the  valae  re- 
celred.— Capital  Bank  t.  Sohool-DisU  No.  58  of 
Barnea  County,  (N.  DO  48  N.  W.  868. 

13.  Where  the  preaident  of  a  board  of  school 
4ireotora  is  autborized  to  employ  teachers  with 
the  consent  of  the  board,  and  one  whom  he  em- 
ploys as  a  teacher,  by  written  contract,  begins 
teaching  nnder  the  contract,  with  the  knowledge 
of  eaoh  member  of  the  board,  who  know  that  the 
t>oard  has  taken  no  action  on  the  contract,  the 
consent  of  the  members  will  be  presumed,  and 
the  contract  held  valid. — Hull  r.  Independent 
£chool-DUtrlct  of  Aplington, (Iowa,)  48  K.  W.  83. 

Teachers— Diaoharge. 

18.  Under  Code  Iowa,  |  17S4,  prescribing  the 
method  of  discharging  a  teacher  for  incompe- 
tency^ discharge  by  any  other  method  Is  wrong- 
ful.—Hull  V.  Independent  School-District  of  Ap- 
Ungton,  (Iowa,)  48  N.  W.  83. 

14.  In  an  action  for  a  discharge  not  in  aocord- 
Anoe  with  Code  Iowa,  {  1734,  evidence  that  there 
were  good  grounds  for  discharge  is  irrelevant,  as 
that  question  is  not  involved.  BioiL  J.,  dissent- 
ing.—Hull  V.  Independent  Sohool-Distriot  of  Ap- 
llnjeton,  (Iowa,)  48  K  W.  83. 

IPnplto— Studies. 

16.  Though  Comp.  St  Neb.  o.  TB,  S  8,  snbd.  8,  pro- 
Yidesthat  the  trustees  of  a  high  school  may  clas- 
sify and  grade  the  pupils,  and  cause  them  to  be 
taught  In  such  departments  as  they  may  deem  ex- 
pedient, and  prescribe  the  course  of  studv,  and 
make  such  rules  as  tbey  may  think  needful  for  the 
government  of  the  aehool,  a  parent  may  make  a 
reasonable  selection  from  the  prescribed  studies 
for  his  child  to  pursue. — Btate  ▼.  School-Dist.  No. 
1  of  Dixon  County,  (Neb.)  48  N.  W.  898. 

Siupension. 

10.  A  pupil  cannot  be  suspended  from  a  public 
«chool  on  account  of  insuboraination  at  a  farmer 
Xem  of  the  school.— State  v.  Sobool-Diak  No.  1  of 
Dixon  Ccmnty,  (Neb.)  48  N.  W.  838. 

SEDTJonoir. 

Criminal  proseontton. 

1.  Defendant  was  gniltv  of  sednetlon  by  ar- 
tifice or  fraud  If  he  indneed  pttieecatrix  to  have 
Intereonrse  with  him  "bv  representing  that  there 
was  nothing  wrong  In  the  act,  and  Uiat  no  one 
would  find  it  oat, "  where  she  subsequently  be- 
came a  mother,  and  was  pobllcly  exposed.— State 
«.  Hemm,  (Iowa,)  4S  N.  W.  971. 

-—  Indictment. 

9k  Under  the  Iowa  atatote,  acainat  aedncing 
•n  unmarried  "woman,"  an  indiotment  for  se- 
■dQOing  "Mary  E.  Startler, "  an  unmarried  "fe- 
male,"  4s  suffloieot.— tttarta  r.  Hemm,  (Iowa,)  48 
N.  w.  «7l. 

Erldence. 

8.  To  overcome  the  presumption  of  prevlona 
chastity  defendant  must  show  unchastity  by  a 
preponderance  of  evidence.  —  Btate  v.  Hemm, 
(Iowa,)  48  N.  W.  971. 

4.  Where  proseontrix  was  17  years  old  at  tlie 
time  of  the  seduction,  the  deposition  of  a  woman 
for  whom  she  had  worked  at  various  times  prior 
to  reaching  tbe  age  of  14  years,  showing  that  she 
then  swore  and  used  vulgar  language,  was  prop- 
erly excluded,  especially  so  where,  on  evidence 
that  die  had  such  habits  at  the  time  of  the  seduc- 
tion, the  lury  failed  to  And  her  of  unchaste  char- 
acter.—State  r.  Hemm,  (Iowa,)  48  N.  W.  871. 

6.  Defendant's  evidence  that  prosecntrlx  wat 
In  the  habit  of  swearing  and  using  vulgar  lan- 
guage does  not  shift  upon  the  state  the  burden 
of  proving  her  chastity,  it  being  a  question  for  the 
Jury  wheuer  the  presumption  of  chastity  is  over- 
come by  defendant's  evidence. —State  r.  Hemm, 
aowa,)  48  N.  W.  971. 

0.  Under  indiotment  tor  seduction,  where  the 
evidence  showed  that  the  proseontrix  at  the  time 
.•be  yielded  to  the  defendant  was  •  child  a  few 


davi  past  the  age  of  14,  and  of  weak  mental  de- 
velopment; that  before  the  first  act  of  inter- 
course defendant,  who  was  a  man  of  86,  not  only 
promised  to  marry  her,  but  stated  to  hec  that 
many  other  young  girls  of  the  neighborhood  were 
in  the  habit  of  engaging  in  saxuui  intercourse,- 
it  was  error  for  the  court  to  refuse  to  permit  the 
fullest  investi^tion  into  their  subsequent  rela- 
tions with  a  view  of  showing  whether  defendant 
entered  into  such  contraot  of  marriage  in  good 
faith  at  the  time,  or  merely  to  gratify  hia  lost — 
State  V.  Mackey,  (Iowa,)  48  N.  W.  918. 

Instmotions. 

7.  The  court  refused  to  charge  that  "the  de- 
fendant has  offered  evidence  *  *  *  of  specifio 
language  and  conduct  on  tbe  part  of  the  prosecu- 
trix which,  he  claims,  shows  her  to  oe  jf  un- 
chaste chariMJter  at  tbe  time  of  the  alleged  seduo- 
tion,  and  yoa  are  instructed  that  it  was  the  right 
of  the  state  to  introduce  evidence  *  *  *  re- 
butting" this  "testimony."  Beld  that,  as  tbe 
instruction  fixed  no  consequences  to  the  neglect 
(^  the  state  to  Introduce  such  evidence,  it  waa 
properly  refused  as  misleading. — State  v.  Hemm, 
(Iowa,)  48  N.  W.  971. 

8.  In  a  proseontion  for  aednotion,  the  court 
refused  to  charge  that  If  the  lory  "should  find 
that  •  •  •  were  engaged  to  be  married,  •  •  • 
and  she  consented"  to  have  sexual  intercourse^ 
"and  the  act  was  consummated,  then  you  are 
instructed  that  the  promise  to  marry  is  not  suiB- 
cient  of  Itself  to  constitute  seduouon. "  Held, 
that  the  meaning  of  "seduction"  apparently  here 
Intended  was  not  its  legal  signlflostlon,  and  the 
eharge  waa  properly  denied  aa  misleading.— State 
T.  Hemm,  (Iowa,)  48  N.  W.  971. 

9.  Under  ao  indiotment  for  sedootion  it  is 
error  to  instruct  that  the  burden  of  ahowing  de- 
fendant'a  subsequent  refusal  to  marry  the  prose- 
cutrix is  upon  the  state,  since  an  offer  of  mar- 
riage after  seduction  is  not  a  bar  to  the  prosecu- 
tion, but  only  an  actual  marriage.  —  Bute  v. 
Hackey,  (Iowa,)  48  N.  W.  918. 

10.  In  a  prosecution  for  seduction,  where  the 
court  has  charged  that,  to  overcome  the  presump- 
tion of  previous  chastity,  defendant  must  show 
unchastity  by  a  preponderance  of  evidence,  de- 
fendant Is  not  entitled  to  a  further  charge  that  he 
must  be  acquitted  if,  on  the  whole  evidence,  there 
la  a  reasonable  doubt  as  to  the  previous  chastity 
of  the  proaecntrlx.— State  ▼.  Hemm,  (Iowa,)  48 
N.  W.  m. 

Seisin. 

See  Covenant!,  3, 8. 

Sentence. 

Bee  Criminal  Law,  38. 

Service  of  ProoeflS. 

BeeWriU. 

In  attachment,  see  Attachment,  S-9. 

BET-OFF  AND  COX7NTBB>- 
CLAIM. 

When  allowable. 

1.  In  an  action  by  a  vendor  against  his  vendee 
for  the  purchase  price  of  personal  property  a 
i^use  in  the  answer  for  damages  for  the  breach 
of  a  warrant  of  tbe  quality  of  the  property  con- 
stitutes a  "counter-claim."— Sohurmeier  t.  En- 
glish, (HInn.)  48  N.  W.  1118. 

Unliquidated  damages. 

8.  Where,  in  replevin,  defendant  Jnstlflea  the 
detention  upon  a  lien  claimed  for  storing  the  prop- 
erty, plaintUt  may,  in  order  to  defeat  tbe  dalm  of 
lien,  fulege  and  prove  damages  sustained  by  him 
by  reason  of  careless  storing  to  as  much  as  or 
more  than  the  amount  claimed  to  be  due  for  stor- 
ing, and  the  fact  that  such  damages  are  pleaded 
by  wv  o'  oounter-olaiffi,  instead  of  by  way  of  de- 
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fense,  does  not  deprive  plaintiff  of  bia  ritrht.— 
Towaahend  t.  Minneapolis  Cold-Storage  b  Piee>- 
er  Co.,  (Ulan.)  48  N.  W.  682. 

"When  allowable — ^DamagOB  for  toeaoli 
of  warranty. 
8.  Where  defendant*  have  pnrehased  anA 
paid  tor  belting  with  an  express  or  Implied  war- 
ranty of  quality  which  could  not  be  ascertained 
before  a  mal  of  the  belting,  and  It  then  prores  to 
be  utterly  worthless,  they  can  set  oS  Its  price  in 
a  suit  for  the  price  of  a  subsequent  purchase  of 
belting  by  them  from  plalniift.— Outta  Fcrcba  & 
Bobber  ulannf  >g  Co.  t.  Wood,  (lllch.)  48  N.  W.  28. 

Claims  in  difforent  rights. 

4.  In  a  salt  against  B.  and  T. ,  Judgment  was 
rendered  for  plaintiff  against  8.  for  ISO,  and  for 
T.  against  plaintiff  for  1110.16.  T.'s  Judgment 
was  affirmed  in  the  supreme  oonrt  with  tl8.T6 
costs.  T.  assigned  his  Judgments  to  his  counsel 
C.,  who  claimed  a  lien  thereon  and  also  acquired 
the  Interest  of  8.  in  the  judgment  for  costs,  and 
notified  plaintiff  of  the  transactiouB.  Prior  to 
the  assignment  to  the  attorney,  B.  obtained  a 
Judgment  of  $152.40  against  T.,  and  assigned  it  to 
plaintiff.  Meld,  that  as  B.  had  no  right  to  have 
hlsjudgment  setoff  against  thejud^ents  in  C.'s 
hands,  plaintiff  as  his  assignee  acquired  no  superi- 
or right,  and  could  not  set  off  that  Judgment  and 
the  one  for  (36  against  the  Jndgmanta  assigned 
to  C— Lundgreea  v.  Siratton,  (Wia. )  48  H.  W.  426. 

Judgment. 

6.  A  Judgment  against  an  aidmlaiatrator  en  a 
debt  contracted  by  the  intestate,  and  enforceable 
against  him  in  his  life-time,  may,  in  equity,  be 
set  off  against  a  Judgment  rendered  in  faTor  of 
the  administrator  against  the  Judgment  creditor. 
Booh  right  of  equitable  set-off  cannot  be  aflecteu 
by  the  not  that  there  are  no  assets  other  than 
the  Judgment,  and  that  the  estate  is  indebted  to 
the  administratar  for  costs  to  w  equal  amount. — 
Wikel  V.  OarrlBon,  (Iowa,)  48  K.  W.  80S. 

Pleading. 

6.  A  father,  80  years  old,  dlrided  hi*  entire 
property,  consisting  of  money,  notes,  and  securi- 
ties, among  Ms  7  children.  In  one  of  several  ao- 
Uous  brought  by  his  administrator  against  each 
of  the  chiloren  to  set  aside  such  distribution  as 
obtained  by  undue  influence,  and  to  recover  the 
specific  personal  proper^,  s  cross-petition  set 
out  the  facts,  and  denied  undue  influence,  and 
asked  that  the  case  be  consolidated  with  another 
like  ease  against  anotherof  the  heirs,  that  equity 
take  Jurisdiction  of  the  controversy,  that  plain- 
tiff's title  be  quieted,  and  that  defendant  lie  for- 
ever enjoined  from  disputing  the  validity  of  such 
division.  Held,  that  the  aToss-x>etition  was  a 
ooanter-claim,  within  Code  Iowa,  i  8226,  provid- 
ing that  in  actions  for  the  recovery  of  speelfto 
personal  property  no  counter-claim  shall  be  al- 
lowed, and  a  demurrer  thereto  was  Oroperly  sus- 
tained. Affirming  47  N.  W.  lOlX— Mnir  v.  Miller, 
(Iowa,)  48  N.  W.  1082. 

7.  In  a  suit  for  coal  scdd  and  deliversd  at  an 
agreed  price,  where  a  counter-claim  Is  made  for  a 
breach  of  a  contract  to  furnish  coal  during  the  sea- 
son; •  f  ailuM  to  idead  tlia  pcioe  at  which  It  was  to 
be  furnished  cannot  be  supplied  by  reference  to  the 
complaint,  though  the  answer  alleges  that  the 
counter-claim  arose  out  of  the  tnuaaetloa  set  forth 
in  the  petition.— Denver,  T.  &  G.  K.  Co.  v.  Hutch- 
ins,  (Neb.)  48  TT.  W.  388. 

8.  The  objection  that  the  facta  wt  tip  as  a 
oonnter-olaim  do  not  oonstltate  a  cause  of  action  is 
not  waived  by  a  failure  to  reply.— Schurmeler  t. 
EngUsb.  (Minn.)  48  K  W.  1113. 

9.  Where  the  answer  admits  plaintiff's  cause 
of  action,  and  sets  up  a  couDter-clalm,  which  Is  ad- 
mitted by  a  failure  to  reply,  there  is  no  issue  to 
try,  and  judgment  should  be  ordered  on  the  plead- 
ings.—Schurmeler  V.  English,  (Minn.)  48  N.  W. 
1112. 

Evidence. 

10.  Defendant,  in  sn  action  befbre  a  Jtistlce  of 
the  peace,  called  plaintiff  as  a  witness  to  prove 
its  counter-claim,  upon  which  issue  had  oeen 


Joined.  Plaintiff  ia  his  tesMmony  denied  the 
claim  on  which  it  was  based,  whereupon  defend- 
ant announced  that  ii  had  no  more  avldenoa 
Held.  QiBt  it  was  not  error  to  allow  plaintiff  to 
withdraw  hia  reply,  and  to  dismiss  vie  counter- 
claim, aa  having  no  evidence  to  sustain  It— Tri- 
bord  T.  Chicago,  M.  &  St  P.  B.  Co.,  (Iowa,)  48 
S.  W.  780. 

Settlement. 

See  Aecora  and  Satisfaction;  Payment;  B&- 
I«aie  and  THgcharge. 

BHEBIFFB  AND  OONBTABLES. 

Delay  In  exeouting  process. 

An  execution  was  delivered  by  plidntiff  to 
defendant  sheriff  atxnit  4  o'clock  in  the  afternoon 
to  be  levied  on  goods  at  a  point  about  five  milea 
distant  Defendant  was  told  that  It  was  very  Int- 
portant  that  the  levy  should  be  made  that  after- 
noon, the  reasons  therefor  being  given  by  plain- 
tiff, and  promised  that  the  levy  should  be  made  as 
plaintiff  wished.  Defendant,  being  engaged  in 
other  olBcial  duties,  gave  the  writ  to  his  Mpul^. 
The  latter  was  too  late  for  a  train  which  ha  ex- 
pected to  take,  because  of  a  change  in  the  time- 
table, but  there  was  another  train  wUeh  be  ^gtat 
have  taken  that  evening,  and  he  could  have  gone 
by  private  conveyance.  Meld,  that  a  delay  untU  la 
o'clock  the  next  forenoon  to  levy  the  writ  was  un- 
reasonable and  negligent— Ouitennan  v.  Sham 
(Minn.)  48  N.  W.  7aO.  --""^ 

Slander. 

See  Libel  a7\a  Slander. 

Societies. 

See  AuotOiMoTu;  Benevolent  Societtea 

SPEdFIO  FEBFOBMANCS. 

Beqnisltes  of  contract. 

1.  To  enable  plaintiff  to  maintain  an  action 
for  the  specific  performance  of  an  offer  to  sell 
land,  contained  in  a  letter  written  to  Um  by  de- 
fendant, by  tbe  terms  of  which  plaintiff  was  to 
pay  8425  in  cash,  ^uid  assume  a  morteage  oo  the 
land  executed  by  defendant,  plaintiff  must  show 
that  within  a  reasonable  time  he  notified  defend- 
ant of  hia  aooeptanoe,  and  that  be  remitted  tbe 
money;  and  it  Is  not  sul&ciont  that  be  offered  tt> 
remit  the  money  after  the  eoBBOution  and  delivezy 
of  a  deed  for  the  land.— Bowen  v.  HcCarthv. 
(Mich.)  48N.  W.  i5&  • 

8.  A  eoBtraot,  algaMI  bj  both  parties,  stated 
that  flefeodant  agreed  to  sell  to  plaintiff  oertain 
land,  to  Amish  an  abatraot  and  a  warranty  deed 
for  88,1(0,  8100  to  be  paMl  down  and  8880  as  soon 
as  the  abstract  should  be  completed,  or  wlfliin  14 
days;  plaintiff  to  assume  a  mortgage  of  81,600, 
and  to  pay  tbs  balance  within  6  years.  Held, 
that  plalntifl,  by  implication,  agreed  to  buy  the 
land  and  pay  the  price,  and  that  the  oontraot  was 
therefore  complete.  Chahfuh,  C.  Xj  dissent- 
ing.—Munroe  V.  £dwards,  (BOch.)  48  R.  W.  680. 

8.  Transfer  of  possession  is  such  a  oommoD 
incident  of  a  sale  of  land  that  an  omission  to  pro- 
vide therefor  will  not  invalidate  snob  agreement 
Ceamplin,  C.  J.,  dissenting.— Munroe  T.  Bd- 
wards,  (Mich.)  43  N.  W.  688. 

4.  A  contract  for  the  sale  of  land  provided  that 
U  the  title  should  not  be  good,  and  should  be  re- 
fused on  that  ground,  the  contract  should  be  void, 
and  the  earnest  money  returned.  If  the  tlUe  should 
be  good,  but  should  not  be  accepted  in  tiie  time 
limited,  the  earnest  money  should  be  forfeited.  If 
there  were  defects  which  could  be  cured,  10  days 
should  be  allowed  for  that  purpose.  Part  of  the 
land  was  subject  to  a  mortgage.  After  tike  time 
limited  for  acceptance,  the  vendor  gave  naitlce  that 
the  contract  would  be  terminated  if  tbe  parchaser 
did  not  by  the  next  dsyaecept  a  conveyance  and 
pay  the  agreed  price.  The  tetter  declined  doing 
this,  and  demanded  a  retnctt  of  earaeat  money. 
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whtcb  the  TeDdor  refnaed.  Held,  Ihmt  Ota  TenAor 
was  iK>t  bound  to  aui«  tha  detect;  that  a  tender  of 
a  oonveyanoe  was  not  Deoeaaary  to  aa  aroidanoa 
of  the  ooutraot  by  him ;  and  that  the  purahaoei 
oould  not  have  apeoiflo  i>erformance,  though  he  i« 
iu>w  willing  to  take  the  Land  anbjeot  to  the  mortr 
gage.— Long  v.  Miller,  (Minn.)  48  N.  W.  409. 

5.  A  court  of  equity  wUl  not  decree  speciflo 

Krformance  of  a  contract  with  a  oltar  to  muntain 
id  as  a  public  park  and  permit  no  nnuanoes  there- 
on, eta,  as  it  oontalna  oontinuoua  covenants,  the 
enforoement  of  which  might  require  the  constant 
Bupervlsion  of  a  court;  and  further,  because  every 
alleged  violation  of  it  would  require  the  ooosidera- 
tion  and  determination  of  questions  of  fact. — Kidd 
V.  McGinniss,  (N.  D.)  48  N.  W.  asi. 

6.  Squit?  will  enforce  an  oral  promise  by  a 
taOiiet  to  convey  to  his  daughter,  if  she  would 
move  on  the  land,  ereot  a  house,  and  break  and 
cultivate  the  land,  all  of  which  has  been  done  in 
reliance  on  the  promise.— I'ord  r.  Steele,  (Neb.) 
4S  S.  W.  871. 

7.  PlalntUt  soad  for  the  specific  performMioe 
of  aa  offer  to  sell  land,  contained  in  a  letter  written 
to  him  bydefendant,  by  the  terms  of  which  plain- 
tlfC  was  to  pay  9lsSi  in  cash,  and  assume  a  mort- 
gage on  the  land  ezecat«d  by  defendant.  Held, 
ikat  the  faots  that  the  mortgagee,  at  plaintiff's 
teqaest,  execnted  a  discharge  of  the  mortgage, 
and  that  plaintiff  executed  his  own  notes  for  the 
amoont,  do  not  show  such  an  aocepCanee  of  tbe 
Iwiiis  of  tbe  latter  as  will  bind  defendant,  where 
the  discharge  was  never  recorded,  and  defend- 
ant's notes,  which  the  mortgage  was  given  to  se- 
cure, were  never  surrendered  to  him.— Boweu  y. 
McCarthy,  Otioh.)  48  N.  W.  15S. 

JDUigenoe  of  oomplaijuuit. 

8.  nalntia  sued  for  the  speciflo  performance 
al  an  offer  to  sell  land,  contained  in  a  letter  written 
to  htm  by  defendant,  by  the  terms  of  whiqh  plain- 
tiS  was  to  pay  $425  in  cash,  and  assume  a  mort- 
gage on  the  land  exeented  by  defendant.  Held, 
n»t  the  fact  that  defendant  never  formally 
withdrew  his  offer  does  not  validate  a  tender  of 
the  cash  payment  made  after  the  expiration  of 
■  reasonaUe  time  from  the  receipt  of  the  letter. 
— Bowen  v.  McCarthy,  (Mich.)  48  N.  W.  lfi& 

9.  FMnttS  sued  for  the  specific  performance 
•f  aa  offer  to  sell  land:  contained  in  a  letter  written 
to  Um  by  defeosdant,  by  the  terms  of  whi'ib  plain- 
tiff was  lb  pay  (485  in  cash,  and  assume  a  mort- 
gage on  the  land  executed  by  defendant.  Held, 
that  a  statement  by  defendant  that  ha  failed 
to  execute  the  deed  because  his  wife  nfused  to 
Join  therein  Is  not  a  waivar  of  Otf  cash  payment 
specified  in  the  letter.  —Bowen  v.  McCarthy, 
(Mich.)  48  H.  W.  15&. 

U).  On  a  bill  for  speolfio  performance  of  a  bond 
dated  86  years  before,  whereby  a  father  agreed 
to  conwy  canaln  land  to  his  son,  it  appeared  that 
for  86  years,  until  the  father's  death,  each  had 
exercised  acts  of  ownwship  over  snch  land  at  va- 
rloos  times;  that  tbe  father  kept  tbe  fences  in 
rapair  and  paid  the  taxes;  ttiatflve  years  after  the 
making  of  tbe  bond,  with  his  son's  knowledge,  he 
mortf^ted  said  land  aa  aecnrity  for  payment  for 
COTtain  pnq>erty,  a  part  of  \rttich,  after  the  dis- 
ehargf  at  ancJi  mortgage,  he  oooveyed  to  his  son. 
At  the  time  of  the  tnol  no  competent  witness  as 
to  the  nature  of  this  transaction  was  Uving.  It 
did  not  appear  that  the  son  ever  requested  per- 
f ormaace,  and  no  sufficient  reason  was  shown  for 
the  delay.  Held,  that  the  relief  was  properly 
denied.— Cook  v.  Stafford,  (Uicb.)  48  K.  W.  785. 

11.  Flaintiff  purchased  a  house  at  aforeeloanre 
sale,  and  agreed  to  sell  it  to  defendant  on  condi- 
tion that  she  slmuld  pay  the  purchase  money,  and 
redeem  from  all  tax-sales  within  eo  days  after 
the  sberiS's  deed  to  plaintiff  should  be  recorded. 
She  agreement  was  left  with  the  cashier  of  a 
bank,  who  was  to  receive  the  money,  and  notify 
plaintiff  when  a  deed  was  to  be  sent  to  the  cashier 
for  delivery.  The  total  amount  to  be  paid  was 
•8,784.49.  W^ithinthe  time  limited  defendant  de- 
poMted  in  the  bank  t3,75u,  which  both  she  and 
tbe  cashier  supposed  to  be  the  amount  required. 
BtU,  that  there  was  ■  subatantial  performanoe 


of  tka  oonAtlon,  and  defmdant  waa  entitled  t» 
specific  performance  on  paying  the  balance  doe. 
-Totty  V.  Harris,  (Iowa,)  48  ft.  W.  108O. 

13.  It  is  immaterial  that  the  money  was  de- 
posited in  the  bonk  in  the  name  of  one  who  was 
to  receive  a  mortgage  on  tbe  completion  of  tha 
transaction  between  the  defendant  and  the  plain- 
Uff. -Totty  v.  Harris,  Clowa,)  48  «.  W.  1060. 

FleadlnK. 

18.  In  an  aetion  to  compel  the  speolfio  pert orut- 
once  of  an  agreement  to  convey  real  estate,  a 
complaint  Alleging  snob  an  agreement,  withont 
stating  whether  it  was  written  or  oral,  and  alleg- 
ing also  such  a  part  performance  as  woald  take 
an  oral  agreement  out  of  the  statute  of  ftands,  Is 
•ufDoient  to  Justify  the  relief  sought,  upon  proof 
of  a  partly  pierformed  oral  agreement— Sllnger- 
land  V.  Blingsrland,  (Minn.)  48  H.  W.  005. 

14.  One  8.,  having  a  contract  with  P.  for  certain 
real  estate,  sold  a  portion  of  the  same  to  plaintiff, 
and  executed  a  contract  therefor.  Afterwards 
plaintiff  discovered  that  S.  was  not  the  owner  of 
the  land,  and  offered  to  comply  with  the  contract 
with  F.  During  the  pendency  of  an  action  asralnst 
S.  and  T.  to  enforce  the  tatter's  contract,  plaintiff 
acquired  the  entire  interest  of  S.  in  tbe  oontraot, 
and  pleaded  such  fact  in  the  amended  petition. 
Held  that,  as  tbe  action  against  F.  could  only  ba 
brought  on  his  contract  as  an  entirety,  the  trans- 
fer of  the  Interest  of  S.  to  plaintiff  was  not  a  new 
cause  of  action,  but  merely  an  assignment  by  a 
party  to  the  suit  of  the  entire  cause  of  action  to 
plaintiff.— Stevens  v.  Bibbett,  (Neb.)  48  N.  W.  46S. 

Evidence. 

15.  Where,  in  a  suit  for  the  speoiilo  perfbrm- 
ance  of  a  contract  to  convey.  It  is  shown  that  de- 
fendant made  the  contract  in  consideration  of 
plaintiff's  dismisslngseveralaotlonBagalnat  him, 
evidence  as  to  whether  or  not  plaintiff  could  have 
recovered  in  those  actions,  and  as  to  the  amount 
of  the  recovery,  if  anything.  Is  inadmissible.— 
Slingerland  v.  Slingerlaud,  (Minn.)  48  N.  W. 
605. 

STABS  DECISIS. 

OTerruling  demurrer. 

In  a  district  where  there  ware  two  )tidge% 
a  demnrrar  to  an  amended  petition  was  overruled 
by  one  Judge,  and  leave  given  the  dslendant  to 
answer,  which  he  did.  Afterwards  the  causa 
came  on  for  trial  before  the  other  Judge,  who 
austained  an  objection  to  the  introduction  of  any 
evidence,  on  the  ground  that  the  petition  tailed 
to  state  a  causa  of  action.  Held  error;  that  tha 
ruling  of  one  judge  upon  a  matter  directly  in- 
volved in  tbe  case  was  binding  upon  the  othari 
unless  for  cause  it  was  sat  aside. — Marvin  T. 
Waidsr,  (Neb.)  48  N.  W.  825. 

STATES  AND  STATE  OFFI- 
CE&S. 

Gtovemor — Term  of  office. 

1.  Const.  Keb.  art  6,  { 1,  provides  that  thegov^ 
emor  shall  bold  his  olBca  tar  the  term  of  two 
years,  and  until  big  successor  is  elected  and  quali- 
fied. Section  16  provides  that  in  ease  of  failure 
to  qvaUly  or  other  disability  of  tbe  governor,  tha 
duties,  etc,  of  the  office  shall  devolve  upon  tha 
lieutenant  governor.  Held  that,  where  an  eleo- 
tion  for  governor  Is  void  because  of  tbe  ineligibil- 
ity of  tiie  person  receiving  the  highest  number  of 
votes,  tbe  governor  holds  ovar.--Btate  t.  Boyd, 
(Neb.)  48  N.  W.  789. 

Oitixenship. 

8.  Const  Neb.  art.  B,  1 8,  providea  that  no  p•^ 
son  shall  be  eligible  to  theolBiie  of  governor  whc 
shall  not  bave  been  a  oltizen  of  the  United  States 
and  of  the  state  fortwo  years  next  preceding  his 
election.  Comp.  St  c  28,  S  97,  provides  that 
when  the  person  receiving  the  highest  number  of 
votes  for  an  offlea  is  lagoUy  disqualified,  the  per 
son  receiving  tbe  next  highest  number  of  votes 
shall  not  be  declared  elected,  bat  tha  eleeUoa 
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•hall  be  declared  void.  Beld,  that  when  one  re- 
ceiving the  highest  number  of  votes  for  governor 
has  not  been  a  citizen,  as  reqpired  by  the  consti- 
tution, the  election  is  void.— State  t.  iioyd,  (Neb.) 
4SN.W.789. 

STA^TUTES. 

Amendment  of,  see  ConstttutlonaX  Law,  S-7. 

Enaotment. 

In  the  printed  jonmal  of  the  senate  It  ap- 
penrs  that  on  the  final  passage  of  Oen.  Laws  Mlnxu 
1885,  o.  129,  "the  roll  being  called,  there  were  yeas 
96,  and  nays,  7,  as  follows :  Those  voting  in  the 
atarmatlve  were  [here  follow  the  names  of  36  sen- 
ators ;]  those  voUng  in  the  negative  were  [here 
follow  the  names  of  7  senators ;]  so  the  bill  passed, 
and  its  title  was  agreed  to. "  But  in  the  written 
journal  of  the  senate  in  the  office  of  the  secretary 
of  state  the  record  reads  as  follows :  "The  roll  be- 
ing ddled,  there  were  yeas,  26,  and  nays  7,  as  fol- 
lows: Those  voting  In  the  afflrmatlve  ware,"— 
here  follow  the  7  names  recorded  in  the  negative 
In  the  printed  journal,  and  the  20  names  there  re- 
eorded  In  the  afOrmative  are  omitted  altogether. 
Meld,  that  the  law  waa  validly  passed,  as  the  con- 
stitution only  provides  for  the  taking  of  the  yeas 
and  nays  when  it  is  required  by  the  rules  or  by  a 
member,  and  it  will  not  be  presumed  that  they 
were  required  in  the  absence  of  a  showing  in  the 
journal  to  that  eSecL— Lincoln  v  Haugen,  CHinn.) 
*8N.  W.  196.  -•       *  / 

Stoppage  in  Transita. 

8aeJSal«,ai. 

Street. 

See  MvnMpal  CcrvoraUvn*. 

Stunmons. 

SeeTTrlU. 

STJRFAOB  WATBB. 

DiveTBlon. 

1.  Where  the  result  of  the  change  of  grade  of 
a  street  by  a  municipal  corporation  is  to  collect 
surface  water  into  a  stream  and  divert  it  upon  the 

ftremisee  of  an  adjacent  owner,  an  action  will  lie 
or  the  damages  he  sustains  thereby.— FoUoiann  t. 
City  of  Hankato,  (Minn.)  4b  N.  W.  199l 

9.  Defendant's  land,  a  part  of  wbleh  waa 
•wamp,  adjoined  plaintiff's.  Defendant  dng  a 
ditch,  which  drained  the  water  from  the  swamp 
onto  Che  land  of  plaintiff,  rendering  it  unproduo- 
tlvB.  Beld,  in  an  action  for  damages,  that  the 
faot  tbat  the  digging  of  the  ditch  was  good  hus- 
bandry, and  improved  defendant's  land,  wae  no 
defense.— Yerex  v.  Eineder,  (Mioh.)  4a  N.  W.  8IS. 

Surviving  Partners. 

See  PartnertMp,  11-18. 

TAXATION. 

See  Con$tUutUynal  Law,  21-25. 

Of  commercial  agencies,  see  MereanUle  AgmtoUM. 

Taxable  property. 

1.  Ties,  poles,  and  posts  kept  for  sale  are 
"merchants'  gooos,  tvares,  and  commodities, " 
within  the  meaning  of  Rev.  St.  Wis.  i  1040,  as 
amended  by  Laws  Wis.  1882,  a.  268,  prescribing 
that  such  goods  shall  be  taxable  in  the  county 
where  kept  for  sale,  though  the  owner  reside  in 
another  county.— Torrey  v.  County  of  Shawano, 
(Wit.)  48  N.  W.  246. 

2i  Ties,  poles,  and  posts  purchased  and  kept 
in  one  county  until  resold  by  the  owners,  mer- 
chants residug  and  doing  business  in  another 
county,  who  niake  the  sales  at  their  place  of  bus- 
iness, are  taxable,  under  Laws  Wis.  1882,  o.  258, 
in  the  county  where  they  are  kept— Torrey  v. 
County  of  Shawano^  (Wis.)  48  M.  W.  84& 


Exemptioiui. 

8.  A  wharf  owned  by  a  railroad  oampanymA 
leased  by  it,  to  be  used  in  selling  and  shipping 
ooal,  is  not  exempt  from  ordinary  taxation  as 
property  held  and  used  for  railway  purposea, 
though  the  lease  binds  the  tenant  to  ship  annu- 
ally a  certain  quantity  of  coal  over  the  lines  of 
the  company,  and  to  unload  tiom  vessels,  and 
load  on  the  oars  of  the  company,  for  a  stated  com- 
pensation, all  coal  offered  for  shipment  over  the 
lines  of  the  oompanv.— In  re  Prooeedlnga  to  En- 
force Payment  of  Delinquent  Taxes  on  Real  Es- 
tate for  St.  Louis  County,  (Minn.)  4S  N.  W.  8S4. 

4  Laws  Minn.  1854,  o.  4S,  Inoorporatlng  "Hisin- 
line  TTniversity  of  Minnesota, "  provided  thafaU 
corporate  property  belonging  to  the  institution, 
both  real  and  personal,  is  ana  abaU  be  free  from 
taxation."  HeI<I,thatthisexemptionappUeatoall 
property  of  the  corporation  wbUsb  it  lawf  ally  ndght 
Boquire  and  hold  under  the  terms  of  the  act,  and  is 
not  limited  to  property  actually  used  and  ooeopied 
by  it  as  a  site  for  the  university.— State  t.  Bjm- 
llne  University,  (Minn.)  48  N.  W.  1119. 

5.  Laws  of  the  territory  of  Minnesota  for  1854, 
0.  48,  exempting  the  property  of  a  university  from 
taxation,  were  within  the  power  of  the  territorial 
le^slature  to  enact,  and  are  binding  on  the  state, 
-^tate  V.  Hamline  University,  (Minn.)  4S  S.  If, 
1119. 

AM«88meot. 

0.  Under  the  Michigan  ttatnte  antlieiWiic 
the  supervisor  of  a  ward  to  add  to  tiieasseamiaat 
roll  thereof  not  more  than  one  per  cent,  to  avoid 
fractions,  the  fact  that  he  added  sueh  peroentaga 
to  pay  a  former  indebtedness  of  the  ward  to  tu» 
county,  caused  by  adopting  too  small  a  tractiOQ 
the  previous  year,  does  not  invalidate  the  roll.— 
City  of  Orand  Rapids  t.  Welleman,  (Mieb.)  48  N. 

7.  An  assessment  of  pine  logs,  maifcea  " X  P. ' 
P.,"  and  lumber  made  therefrom,  wUah  were 
stored  In  different  places  away  from  the  owner's 
premises,  and  designated  on  the  assessment  roll 
as  "Personal  property,  $14,500, "  in  the  name «( 
a  former  owner,  is  valid  when  there  la  no  erl- 
denoe  that  the  present  owners  were  in]  nred  or  mis- 
led by  suoh  assessment,  under  Pub.  Acts  Midi. 
1886,  Act  158,  (  89,  providing  that  "no  tu  aa- 
sessed  upon  any  moperty  «r  sale  therefor  shall 
be  held  Invalid  *  *  *  on  aooount  of  the  pco^ 
erty  having  been  assessed  without  the  name  of 
the  owner,  or  in  the  name  of  any  persoa  other 
than  the  owner,  •  •  •  that  does  not  prejodioe 
the  rights  of  the  person  whose  property  fs  taxed." 
-Bradley  v.  Bpuchard.  (Mich.)  48  N.  W.  208. 

Bqualixatlon. 

8.  Under  charter  of  Orand  Rapids,  tit  B,  H 
9,  10,  relating  to  the  board  of  review  and  equal- 
Ization,  the  power  of  equalisation  by  the  board 
being  oonllned  to  real  estate,  and  the  whole  sub- 
ject being  under  their  complete  jorisdiotiaii,  they 
may  adopt  their  own  means  of  reaohiag  »  reealt, 
irtkloh  reealt  u  conclusive,  and  cannot  oa  invali- 
dated by  evidence  that  they  had  adopted  as  a 
basis  an  erroneous  footing  or  aggregate  of  the 
valuations  returned  by  the  srnpervlsor. — City  at 
Orand  Rapids  v.  Welleman,  (Mich.)  48  IT.  Y''.  Hi. 

Fayment. 

9.  Where  a  non-resident  entered  land  upon 
county  land -warrants  by  means  of  an  agent,  and 
received  patents  therefor  from  the  UnttM  States, 
and  tot  a  long  time  paid  the  taxes  thereon  In  ig- 
norance of  anv  claim  thereto  by  defendants,  the 
land  itself  being  a  wild,  uninoloaed  prairie,  and 
the  possession  by  which  defendanta  aacoeeded  in 
establishing  an  adverse  title  thereto  being  the 
cutting  and  stacking  hay  thereon,  and  aooh  other 
acta  of  dominion  as  It  was  susceptible  of  In  its 
wild  state,  and  where  plainUlt,  as  aacn  as  ha 
diacovered  that  there  waa  an  adverse  olaim  to 
the  land,  sued  to  quiet  his  title,  and  was  UnaUy 
defeated,  his  right  of  aotion  for  the  taxea  ao  paid 
cannot  be  defeated  on  the  ground  that  he  never 
had  any  valid  claim  to  the  lands,  and  theretoie 
did  not  pa;  the  taxea  in  good  faith,  under  olaim 
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«t  owBsnhlp.— MorlU  t.  Tobbi,  (Iowa,)  48  N.  W. 
KMl;  Same  r.  Hulroney,  Id. 

10.  The  payment  of  taxM  tn  good  folfh,  nn- 
der  olaim  of  ownenbip  by  the  plaintiff,  enti- 
tles him  to  a  deoree  charging  them  as  a  lien  on 
the  land,  as  against  those  (tafendants  in  whose 
possession  the  land  was  during  the  time  for 
-which  the  taxes  were  paid,  and  to  those  of  their 
fpnntees  who  took  with  a  knowledge  of  the  oir- 
oomstaaoes.— Merrill  r.  Tobis,  (Iowa,)  48  N.  W. 
1044;  Same  r.  Mnlronoy,  Id. 

Sale  for  non-payment. 

11.  Laws  N.  D.  1890,  e.  183.  |  84,  relaUng  to 
Illegal  tax-sales,  provides' that  where,  "In  case  of 
mistake  or  wrongful  aot  of  the  treasurer  or  audi- 
tor, land  has  been  sold  upon  which  no  tax  was  due 
at  the  time,  the  money  paid  by  the  purchaser  at 
the  sale,  or  by  the  assignee  of  the  state  upon  tak- 
ing the  asslsmnent,  and  all  subsequent  taxes, 
penalties,  and  oosts  paid  Inr  such  purchaser  or  as- 
signee shsll,  with  Interest  at  the  rate  of  10  per 
«ent.  per  annum  from  the  date  of  sooh  payment, 
be  returned  to  the  purchaser  or  assignee,  or  the 
par^  holding  his  right,  out  of  the  county  treas- 
viy,  on  the'  order  of  the  county  auditor. "  Held, 
that  this  aeotion  has  no  application  to  sales  made 
before  its  enactment,— Tyler  r.  Cass  County,  (N. 
D.)  48  N.  W.  283. 

15.  Where  an  assessor  erroneously  lists  and 
TBloes  for  taxation  land  in  possessicn  of  private 
Indlvidaals  whloh  Is  in  fact  exempt  because  title 
thereto  has  never  been  divested  out  of  the  United 
States,  though  a  sale  of  the  land  for  sooh  taxes  is 
Told,  the  prbudple  of  oaneat  smirtor  applies,  and 
the  parohaser  Is  not  entitled  at  common  uw  to  re- 
opver  the  VLOwg  paid.— Tyler  v.  Cass  Ooonty,  (IX. 

18.  aitder  Gen.  Laws  Minn.  1874,  a  1,  {  186, 
providing  that  the  county  oommisaioners  shall 
designate  the  newspaper  making  the  lowest  bid 
as  the  one  in  which  ths  delinquent  tax-list  is  to 
be  published,  the  commissioners  may  designate 
me  of  several  papers,  whose  bids  are  the  same 
and  lower  than  any  other  made.— Oodfrey  v.  Val- 
enUne,  (Minn.)  48  M.  W.  826. 

14.  Under  Qen.  Laws.  Hinn.  1874,  o.  1,  |  111, 
providing  that  a  certain  notice  shall  be  attached  to 
the  delinquent  tax-list,  and  section  112,  providing 
that  both  the  list  and  the  notice  shaU  be  published 
in  a  newspaper  designated  by  the  county  commis- 
sioners, the  notice  need  not  be  specifically  men- 
tioned In  a  resolution  designating  the  newspaper 
in  wbich  the  list  is  to  be  published.— Godfrey  v. 
ValenUne,  (MUm.)  48  N.  W.  82S. 

1&  Vrhere  oertain  tracts  of  land  had  been 
known  as  "Hoyt's  Outlets"  since  1862,  and  a  plat 
was  filed  on  which  they  were  delineated  and 
niuBbered,  tt  was  snlBoleiit  in  tax  proceedings  to 
desorlbe  tnem  as  in  "Hoyt's  Outlots. "— Go&ey 
▼.  Valentine,  (Minn.)  48  IT.  W.  825. 

16.  Comp.  Laws  N.  D.  |  1629,  provides  that 
"  when,by  mistake  or  wrongful  aot  of  the  treasu  rer, 
land  has  Been  sold  on  whioE  no  tax  was  due  at  the 
time,  the  county  is  to  save  the  purohaser  harmless 
by  paying  him  the  amount  of  the  principal,  and 
interest  at  the  rate  of  twelve  per  oent.  per  annum 
from  the  date  of  sale,  end  the  treasurer  and  his 
sureties  shall  be  liable  for  the  amount  to  the  coun- 
ty on  his  bond,  or  the  purchaser  may  reoover  the 
same  directly  from  the  treasurer,"  Hetd.  that 
the  sale  of  the  lands  which  had  been  earned  by  a 
railroad  company  under  a  grant,  and  conveyed  to 
third  persons  who  were  in  possession,  and  to  whom 
they  were  assessed,  is  neither  the  mistake  nor  the 
wrongful  act  of  the  treasurer,  within  the  meaning 
of  said  section,  though  such  lands  were  not  sub- 
ject to  taxation,  because  the  United  States  had 
sever  been  divested  of  the  title  on  •tocount  of  the 


failure  of  the  railroad  company  to  pay  the  survey 
fees,  as  required  by  Aot  Cong.  July  16. 1870.— 
Tyler  v.  Cass  Counly,  (N.  D.)  48  N.  W.  m. 

Tax-titles. 

17.  Where  the  statute  of  limitations  has  run 
In  favor  of  tax-deeds,  one  claiming  title  in  oppo- 
sition to  them  cannot  show  that  they  are  void  for 
BMN  irregularities  in  levying  the  taxes,  making 


the  sales,  or  exeoating  the  deeds.— Dupeu  v. 
Wetherby.  (WU.)  48  K.  ff.  878. 

18.-  Code  Iowa,  |  SOS,  limits  actions  to  vtetrrm 
land  sold  for  taxes  to  five  years  from  the  record- 
ing of  the  tax-deed.  Section  897  provides  that, 
if  ihe  fraud  of  the  purchaser  shall  be  established, 
"the  sale  and  Utle  sbaU  be  void."  £eld,  in  a 
suit  to  oniet  tiUe  brought  br  the  holder  of  the 
tax-deed  five  years  after  It  nad  been  recorded, 
that  defendant  could  not  attack  the  tax-deed  on 
the  ground  that  the  purchaser  at  the  tax-sale  was 
the  agent  of  the  owner  of  the  land,  and  had  in 
his  hands  money  with  which  he  ought  to  have 
paid  the  taxes.— Waggoner  t.  Maim,  (Iowa,)  48 
N.  W.  1066. 

19.  Nor  ean  the  tax-deed  be  assailed  on  the 
ground  that  the  land  was  bid  in  by  the  county 
clerk  in  violation  of  Code  Iowa,  {  ^,  providing 
that  sales  of  land  for  taxes  to  any  county  treas- 
urer or  clerk  "shall  be  void.  "—Waggoner  T.- 
Mann, (Iowa,)  48  N.  W.  1066. 

Bedemptlon. 

90.  Under  the  oity  charter  of  Tl  Howard,  r^ 
quiring  tax-sales  to  be  made  within  the  munlol- 
pality,  and  Rev.  St  Wis.  {(  1178,  1179,  requiring 
tax-deeds  to  speeify  the  place  of  sale,  a  record  of 
such  deed,  falsely  stating  the  sale  to  have  taken 
place  in  Green  Bay,  is  void  on  its  face,  even 
though  the  deed  Itself  was  correct  in  its  recital; 
and  such  record  does  not  operate  to  set  in  motion 
Rev.  St.  %  1187,  limiting  the  period  of  redemp- 
tion, and  providing  that  it  shall  run  from  the  re- 
cording of  such  deed.— Lander  r.  Bromley,  (Wis.) 
48  N.  W.  604. 

21.  Sections  4868,  4987,  Rev.  St.  Wis.,  declare 
thatthe  provisions  of  the  statutes  in  relation  to  r«- 
demption  shall  be  applied  to,  and  pat  In  force  in, 
all  the  oitles  and  towns  of  the  state,  so  far  as  they 
are  applicable,  and  not  inconsistent  with  spedu 
chsrters  Held,  that  section  1166,  providing  that 
property  mav  be  redeemed  from  a  tax-sale  "at 
any  time  before  the  tax-deed  executed  upon  such 
sale  is  recorded, "  is  not  inoonslstent  with,  nor 
repugnant  to,  a  citv  charter  allowing  the  right 
of  redemption  "wltUn  three  years  firam  the  day 
of  sale,  and  anv  time  before  the  deed  is  execut- 
ed, "  since  the  latter  provision  contains  no  neg- 
ative or  prohibitive  words;  and  therefore  the 
right  of  redemption  extends  to  the  time  when  the 
record  in  the  register's  otBce  shows  a  valid  tax- 
deed  upon  its  faoa.— Landar  v.  Bromley,  (Wis.) 
48  N.  W.  694 

Erroneous  taxation — Bemedies. 

Ml  In  an  aotlan  to  set  aside  a  tax  assessment 
In  the  namea  of  other  persons  on  lands  alleged  to 
belong  to  plalatlfCs,  and  on  which  they  have  al- 
ready paid  taxes,  and  the  proceedings  to  enforce 
sttoh  sssessmsDt,  as  donds  on  plaintifls'  title,  a 
refusal  to  nake  snoh  other  persons,  who  claim  to 
own  the  land,  and.  between  whom  and  plaiatUE 
an  action  to  determine  title  is  pending,  parties 
defendant,  is  proper,  as  they  are  not  necessary 
parties  to  a  determination  of  the  questions  in- 
volved, and  have  no  interest  In  the  controversy 
adverse  to  plaintiffs,  within  the  meaning  of  Rev. 
St.  Wis.  %  2608,  allowingsuch  persons  to  be  made 
defendants.  —Oilman  v.  Sheboygan  County,  (Wia. ) 
48N.  W.  HI. 

88.  In  an  action  to  set  aside  a  tax  assessment 
in  the  names  of  other  persons  on  land  on  which 
plaintiffs  have  already  paid  the  taxes,  where  it 
appears  that  defendants  are  seeking  to  enforce  a 
double  assessment  on  the  lands,  their  motion  to 
stay  proceedings  until  the  determination  of  an  ac- 
tion to  determine  title  co  the  land  Is  properly  de- 
nied.—Oilman  V.  Sheboygan  County,  (Wis.)  48 
M.  W.  111. 

24.  Where  lands  had  been  returned  for  non- 
payment of  taxes,  and  plaintiff  enjoins  the  sale  of 
the  premises  under  the  supposition  that  the  lands 
were  Illegally  assessed,  and  upon  trial  it  appears 
that  a  portion  of  the  lands  were  properly  assessed, 
the  court  will  enter  a  personal  decree  compelling 
him  to  pay  such  taxes  as  are  found  legal,  and 
enforce  such  decree  by  execution. —TisdalaT.  Au- 
ditor General,  (Mich.)  48  M.  W,  668. 
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HIDES. 


Taxation  of  Costo. 

Bee  CotU,  Q. 

TiUeB  of  Laws. 

Bee  Constitutional  Law,  S-i. 

Torta. 

BetAstauUandJBatUru;  Corupiracv;  DeaOiiy 
Wrvnqfvl  Act;  Deceit;  Libel  and  Slander: 
JtaUcUnuProseetUion^  Negligence;  ITuteanca; 
Replevin;  Tretpau;  Trover  and  GowotrtUm. 

Damages  for,  see  Damage*,  7-11. 

TOWNS. 

Bee,  also,  Btghwayt;  BchaoU  and  BiStkotXrJM*- 
trlett. 

Division — Indebtedness. 

1.  Where,  apon  the  Xormatlon  of  a  new  town 
oat  of  a  part  of  the  territory  o(  an  old  one,  a  part 
of  the  iDdebtedneae  of  the  old  town  is  prorated 
to  the  new,  under  Rev.  St  Wis.  {  873,  requiring 
the  new  town  to  pay  its  proportion  of  the  indebt- 
edness of  the  old,  but  the  board  divides  this  in- 
debtedness according  totheasseesment  roll  of  the 
old  town  next  ^^eoeding  the  last  Instead  of  ao- 
oordinK  to  the  last  one,  as  required  by  the  stat- 
ute, (section  673,  supra,)  whereby  the  new  town 
Is  charged  with  less  than  it  would  hare  been  hsd 
the  apportionmrat  been  made  as  required,  the 
new  town  cannot  resist  payment  of  its  prcqiortion 
on  the  ifroaad  that  the  apportioiunent  was  not  in 
•ooordance  with  the  statute.— Town  of  Aokley  t. 
Town  of  Vilas,  (Wis.)  48  N.  W.  267. 

a.  Under  Rev.  Bt  Wis.  (  672,  requiring  a  new 
town  formed  out  of  part  of  an  old  one  to  "pay  "  its 
proportion  of  the  indebtedness  of  the  oldtown, 
the  latter  oan  sue  for  the  amount  due  from  the  new 
if  it  refuses  to  pay.— Town  of  Aokley  t.  Town  of 
Vilas,  (Wis.)  48  N.  W.  857. 

Town-meetings. 

S.  Rev.  8t  "Wis.  i  788,  whtoh  Is  In  the  chapter 
on  "The  Powers,  Duties,  and  Liabilities  of  Towns, » 
provides  for  changing  the  place  of  holding  town- 
meetings  by  ballot  Section  27,  which  occurs  in 
the  chapter  on  "Electors  and  General  Elections, " 
and  nnder  the  title,  "Elections  Other  than  for 
Town  Officers, "  requires  a  town  board  to  divide 
the  town  into  elect' on  districts  upon  written  peti- 
tion, and  expressly  applies  "to  all  elections, 
whether  general,  special,  or  town  elections,  pro- 
Tided  that  all  town-meeUnM  be  held  at  the  poll- 
ing plaoe  to  be  known  as  the 'First  Freoinot"' 
The  ordinance  creating  a  town  fixed  the  holding 
of  the  first  town-meeting,  in  1887,  at  H.,  which 
was  never  changed  by  ballot  October  S,  1888, 
the  hoard  of  supervisors  made  an  ofder  dividing 
the  town  at  the  general  election  to  be  held  No- 
vember «,  1888,  into  election  district  No.  1,  with 
poll  at  W.,  and  district  No.  it,  with  poll  at  H. 
In  April,  1890,  town-meetings  were  held  in  both 
places,  and  rival  supervisors  declared  elected. 
Held,  that  W.  was  the  proper  plaoe  for  holding 
town-meetings,  and  that  the  candidate  there  elect- 
ed was  entitled  to  theoffioe.— Btatev.  Waterbury, 
(Wis.)  48N.  W.  424. 

Flnanoes. 

4.  Where  money  due  a  township  for  license 
to  sell  intoxicating  liquors  therein  was,  by.mis* 
take  of  the  uounty  treasurer,  paid  to  a  village  in 
the  township,  the  amount  thus  paid  may  be  de- 
ducted by  him  from  moneys  due  the  village  for 
liqnor  license  subsequently  accruing  to  it— Vil- 
lage of  Orosse  Point  v.  Wayne  County  Treasurer. 
(Mich.)  48  K.  W.  15a. 

XaabiUties. 

6.  Where,  in  an  aetion  against  a  town  for 
medical  services  rendered  under  contract  with 
the  supervisors,  plaintiff  testifies  that  he  attend- 
ed a  poor  family  until  notified  to  stop,  and  the 
supervisors  testify  that  they  made  no  contract  to 
extend  beyond  the  term  of  their  ofSce,  and  that 
plaintiff  80  nnderstood  the  oontiact,  plaintiff  can- 


not recover  for  senloes  rendered  after  tite  expi- 
ration of  the  term  of  otBce  of  the  sapervisors 
with  whom  he  contracted. — Jones  v.  Town  of 
Lind,  rWis.)  48  N.  W.  247. 

6.  Bev.  Bt  Wis.  I  1888,  piorldes  that  whea 
a  town  tefoses  to  repair  •  bridge  therein,  and  an 
appeal  Is  taken  to  the  oeanfey  board,  they  mas 
repair  the  bridge,  and  allow  the  expense  therecJ; 
which  shall  be  charged  to  auch  town,  and  added 
by  the  county  clerk  to  the  next  ooonty  tax  appor- 
tioned thereto.  Section  107S  provldos  that,  apon 
receiving  the  certificate  of  apportionment  from 
the  councv  cleric,  the  town  olok  shall  enter  the 
aame  in  the  town  tax^rolL  Heid  that,  whare  a 
town  clerk  refoses  to  obey  the  direction  of  the 
county  clerk  to  so  enter  the  cost  of  anch  repaiia, 
aaewnptit  for  the  amount  thereof  will  not  lie 
against  the  town,  but  the  proper  remedy  is  man- 
damus to  oompel  the  clerk  to  make  the  entry 

Wa^aca  County  v.  Iowa  of  Uatteson,  (Wis.)  48 
N.  W.  21Sb 

O£aoera. 

7.  Under  a  speeial  aot,  a  town  Issned  boo^s  ts 
ra  ppl  V  seed  wheat  to  snff erers  from  the  ravages  ot 
rrasshoppers.  The  agents  of  the  town  sold  the 
bonds  to  the  plaintiff,  notes  were  taken  from  thoae 
to  whom  wheat  was  furnished.  These  notes  were 
collected  by  the  agents,  and  paid  to  plaintiff,  ax 
cept  a  sum  retained  to  pav  the  expenses  of  oertain 
liUgatton,theBatDi«ofwirietaisnotdisoloasd.  The 
case  was  tried  by  aU  parties  on  tho  theoiy  that  the 
■pecial  act  was  void.  Keld,  that  the  agents  w«ra 
personally  liable  for  the  amonnt  latained  to  pay  ok- 
penses.— Powell  v.  Heisler,  (Minn.)  48  N.  W.  411. 

&  Town  bonds  haviDg  been  issned  mder  a  ycAA. 
•tatnte,  this  agents  of  the  town,  who  sell  th«  bonds, 
snd  diqHMe  <riF  the  proceeds  as  dlreofeed  by  the  stat- 
ute, are  not  personally  liable  for  the  prloe  paid  by 
9ne  who  puMhasad  With  nofioe  of  the  aot  nnder 
which  the  bonda  were  lasiiad,  and  the  purpose  for 
tvhioh  the  moner  would  be  uaed.— FoweU  t.  H«ia- 
ler,  (Minn.)  48  N.W.  411. 

TRADE-MABKS. 

Infringement. 

The  trade-mark  of  "Magic  Headache," 
nsed  on  packages  labeled  "Oessler's  Magic  Head- 
ache Wafers^  a  positive  cure  for  the  headache 
and  neuralgia,"— with  directions  as  to  taking; 
"Manuf 'd  by  Max  (Jessler,  manuf'g  chemist,  ifil- 
waukee.  Wis.  Price,  85  ots.,  "—is  not  infringed 
by  the  use  of  similar  packages,  with  similar 
labels  and  directions,  out  reiadlng,  "Brown's 
Alpha  Wafers;  a  positive  core  for  headache  and 
neuralgia ; "  "Manufactured  at  Brown's  Pharmacy, 
Manjuetto,  Mich.  Price,  8S  eta."— Oeaalcr  T. 
Orieb,  (WU.)  48  K.  W.  1098. 


TRESPASS. 

Who  may  maintain. 

1.  A  paroaaer  who,  by  agreement  with  hU 
oaparoeuers,  is  entitled  to  exclusive  poanossiop 
of  the  lands,  and  sole  owneiahip  of  tne  orops, 
may  sue  for  an  injury  to  the  crops  br  an  unlawful 
flooding  of  the  lands,  without  joining  his  oo- 
parceners.— Thorn  v.  MaoMfe,  (Mloh.)  48  K.  W. 
640. 

vnxat  amonnts  to. 

2.  The  owner  of  land  may  with  sncTi  force 
as  is  necessary  remove  structures  wrongfully 
and  tortiously  built  thereon,  without  liability  to 
the  wroug-doer,  even  though  the  forf*  used  may 
render  hjm  liable  to  the  public  for  breach  of  the 
peace.— Lyon  v.  Fairbanks,  (Wis.)  48  N.  YT.  493. 

S.  It  Is  not  a  trespass  to  search  a  dwelling  for 
stolen  property  without  a  warrant,  and  in  the  ab- 
sence of  the  owner,  but  with  the  consent  of  his 
wife,  who  is  in  cbargeof  the  house.-4ilrim ▼. Rob- 
ison,  (Neb.)  48  N.  W.  888. 

Pleading. 

4.  In  an  action  oT  trespass  b^'a  Uglnray  com- 
missioner for  encroachment  on  the  highway,  un- 
der How.  St.  §  1371,  to  recover  the  statutory  pea- 
«lf  whfica  the  dacteiatioa  desoribea  Um  Ugk- 
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WAjr  as  'beginning  at  tin  oanae  of  ■eottoiw  10, 11, 
14,  and  IS,  In  the  township,  and  srteadine  tiienoe 
north,  along  the  section  line,  and  deeorlbes  the 
encToaohment  as  ooininencing  at  these  section  cor- 
ners, and  extanding  soath  13  rods,  the  defect  is 
fatal,  and  the  declaration  will  not  support  »]u<' 
ment.— Varden  v.  Ritchie,  (Uich.)  48  H.  W.  " 

5.  In  an  action  of  trespass  q/uan  etouaum 
lU,  where  defendant  jnatifles  on  the  groimd 

bat  he  was  the  owner  of  the  premises,  the  title 
to  the  land  la  pnt  in  laane.— £roai  r.  Fairbanlu, 
<WiB.)  48  K.  W.  4«. 

6.  In  an  action  of  trespass  upon  real  estate 
■■  a  portion  of  a  government  sabdivialon  of  land, 
the  defense  that  it  was  a  platted  sabdiTialon  of  a 
oi^,  and  that  defendant  owned  lota  therein,  and 
destroyed  tk?  plaintiff's  fences  for  the  protecUoa 
of  Ms  own  property,  cannot  be  suocessf  ully  main- 
tained, in  the  absemoe  of  evidence  that  a  platwaa 
filed  by  some  oae  having  title  to  the  laod.  not- 
withstanding plaintiff's  rights  are  oonfiDed  to  a 
mere  possession  of  the  mopwty.— Kimtwll  v. 
Bhoemaker,  (Iowa,)  48  «.  W.  826;  Suits  t. 
Baiaa,  Id. 

Burden  of  proof. 

7.  When  a  party  outs  down  •  fence  on  the 
lands  of  another,  and  aftsrwarda  attampta  to  Jus- 
tify the  aot  on  the  ground  that  the  fence  is  witb- 
in  a  public  road,  he  most  prove  by  a  pr^onder. 
anca  of  the  evidenoe  that  toe  fenoe  at  that  point 
was  within  the  limits  of  a  legally  established 
pabllo  highway.— Shafer  t.  Btull,  (Neb.)  48  H. 
W.  888.  . 

Damages. 

8.  In  an  action  tm  ttaspass  to  land,  wbaa  the 
fan  find  apeciaUy  that  defendant,  for  four  years 
ana  a  half,  occupied  oae-twelfth  of  an  acre  ot 
plaintiff's  land,  which  was  of  the  value  of  950 
per  acre,  and  allowed  no  damages  save  the  rental 
value  of  the  land  oooapied,  a  verdict  for  plaintiff 
for  (SO  is  excessive. — ^Henderson  v.  Chicago,  B.  I. 
&  P.  By.  Co.,  Clowa,)  48  M.  W.  1(08. 

TBIAIi. 

Bee,  also,  Appeal;  Certiorari;  XMdenoe;  Jhuep- 

tioni,  BtU  of:  JvdgmmU;  Jury;  S«w  Trial; 

Pleading;  PracMoe  in  OivU  Cases ;  B^erenee; 

Witness. 
Conduct  of,  ia  orimlnal  oases,  see  Criminal  Law, 

10-18. 

Conduct  of  t34al. 

1.  The  policy  soed  on,  application,  and  woofs 
of  loss  havug  been  fully  proven,  admitted  in  ev- 
idence, their  autheatloi^ unquestioned,  and  there 
being  no  teetimonv  to  impea:;h  ttielr  contents,  it 
was  within  the  ducretion  ot  the  court  to  allow 
them  to  be  taken  to  the  jury-room,  though  objec- 
tion was  made.— Tnbbs  r.  DweUing-Hoose  Ins. 
Go.,  (lUoh.)  48  N.  W.  2S6. 

9.  ▲  district  court  haa  authority  to  make  a 
taassigmnent  of  the  oases  on  the  docket,  so  as  to 
facilitate  the  dispatoh  of  business  before  the 
court,  and.  If  such  reassignment  does  not  taka 
effect  for  two  or  three  days  after  the  order  is 
made,  so  that  a  party  has  a  reasonable  opportu- 
nity to  summos  bis  witnesses,  It  will  not  be  error 
to  proceed  with  the  trial  of  a  oase,  notwithstand- 
ing the  absence  of  such  parly's  attorney  in  a  dis- 
tantdtyat  the  time  the  reassignment  was  made, 
and  at  the  time  of  trial,  under  an  impression  de- 
rived itoax  the  jndge  of  the  court  that  the  trial 
of  other  caaes  woula  oocupy  the  time  of  the  court 
until  the  date  fixed  for  the  attorney's  return.  — 
City  of  liinoola  r.  Staley,  (Neb.)  48  N.  W.  867. 

8.  It  was  in  the  discretion  of  the  trial  court 
to  overrule  a  motion  in  the  nature  of  a  demurrer 
to  plaintiff's  evidence  in  an  action  of  trover  on 
the  ground  that  no  conversion  was  shown,  and  no 
demand  for  the  specific  property  proved,  when 
defendant  did  not  announce  that  he  rested  bis 

k— Clow  T.  riummer,  (Mioh.)  48N.  W.  79& 


4.  TTntU  defendant  has  aaaounced  Qiat  he 
rests  his  case,  toe  court  may  properly  overrule  a 
demurrer  to  plaintiffs'  proofs. —Hinohman  T. 
Weeks,  (Mich.)  48  N.  W.  780. 

Beoeption  of  evldenoe. 

5.  It  is  within  the  disoMtlon  of  the  trial 
court  to  permit  depositions  to  be  read  in  rebuttal 
upon  a  point  to  which  both  sides  have  given  evi- 
dence, and  the  fisot  that  some  immaterial  matter 
not  prejudicial  to  tlie  defeated  party  is  read  with 
the  rest  is  no  ground  for  revarsaL— Barnes  v. 
BtaCT,  (WU.)  48  N.  W.  88. 

6.  The  action  of  the  judge  in  hearing  addi< 
ttoual  testimony  after  the  jury  liave  retired  to 
consider  of  their  verdict  is  not  reversible  error 
where  it  appears  that  the  jury  were  not  cognizant 
of  the  judge's  action.— KcComb  r.  Counoir BluA 
Ina.  Co.,  aowa.)  48  N.  W.  1U88. 

7.  In  an  action  for  the  value  of  a  oow  fciUed 
hj  one  of  the  defendant's  engines,  the  plaintitC, 
after  lie  had  rested  iiis  case  and  the  defendant 
had  Introduced  part  of  its  testimony,  applied  to 
the  juatioe  for  leave  to  withdraw  Ua  rest  for  Um 
purpose  of  proving  the  value  of  tba  oow,  whlob 
request  was  granted.  Held,  not  an  abase  of  dis. 
oretion.— Chicago,  B.  ft  Q.  B.  Oo.  v.  Qoraoka, 
(Neb.)  48  N.  W:  878.  ^^ 

8.  Where  in  an  action  defendant  sets  up  a  not* 
aa  a  oounter-daim,  and  alleges  that  it  w«i  givaa 
by plalntifl,  his  brother,  in  porananoeof  an  t 


nent  to  nay  defendant  for  his  Inteirest  in  land  of 
their  fathar'a  estate,  which  was  first  conveyed  by 
all  the  heirs  to  their  mother,  and  then  by  her  to 
plaintlfl,  the  sustaining  of  an  objection  to  a  ques- 
tion asked  plaintiff's  witness,  tb*  administrator 
•r  tketr  <atber's  estate,  m  to  whsther,  on  ths 
settlemsnt  of  the  estate  and  distribution  of  til* 
property,  diere  was  anything  to  be  paid  defend- 
ant by  plaintiiE,  if  error,  was  without  prejadies 
where  he  was  afterwards  esamined  at  length  In 
vegard  to  the  settlement  and  tbe  agreements  ot 
the  parties  in  interest— Cahalan  r.  Oahalaa, 
Oowa,)  48  N.  W.  734. 

9.  It  is  clearly  within  the  dlsoreUon  ot  th* 
oonrt  to  limit  the  number  ot  witnesses  who  may 
be  called  to  teatify  to  any  particular  fact.— De- 
troit City  By.  ▼.  lOlls,  (Mich.)  48  N.  W.  1007. 

Objeotions  to  evldenoe. 

10.  Where  an  objection  ia  snatalnad  to  a  qnea. 
tion  propounded  to  a  witness,  and  the  oonpetency 
of  the  question  ia  not  apparent  on  its  face,  this 
party  must  offer  to  prove  the  fitcta  sought  to  be 
elicited  before  he  can  assign  error  upon  the  rul- 
ing upon  the  obdeoUon— Halley  v.  FoIsom.(N.  D.) 
48N.W.  818. 

11.  On  the  second  trial  ot  a  causa  the  jury 
have  nothing  to  do  with  an  amendment  of  the 
declaration  to  meet  the  evldenoe  as  developed  by 
plaintiff's  testimony  on  the  first  trial.— Snippy  t. 
Village  of  An  Bable,  (Mich.)  48  Xf.  W.  &S1. 

13.  Where  a  question  calls  for  incompetent 
testimony,  tbe  faUure  of  tbe  witness  to  answer 
that  part  of  Qie  question  cures  the  error  in  over- 
ruling an  objection. —Kenosha  Stove  Co.  v.  Shadd, 
(Iowa,)  48  N.  W.  888;  Bridge  v.  Same,  Id. ;  Bur- 
dett  V.  Same,  Id. 

18.  Where  a  certified  copy  of  the  record  of  a 
convevanoe  is  offered  in  evidence,  an  objection  to 
it  as  incompetent.  Irrelevant,  and  imnwterial  is 
not  sufficient  to  raise  the  point  that  no  found*. 
Hon  has  been  laid  for  the  admission  of  the  copy. 
—Kenosha  Stove  Co.  v.  Shedd,  (lowaj  48  N.  W. 
983;  Bridge  v.  Same,  Id. ;  Burdett  v.  Same,  Id. 

14.  In  ejectment  for  land  bounded  by  a  higb- 
way,  an  objection  that  a  plat  showing  the  pres- 
ent location  of  the  highway,  and  where  it  would 
have  been  located  if  run  on  the  recorded  survey, 
is  inaccurate,  is  not  well  taken;  such  inaccuracy 
being  matter   of  defense,  and  its   cori^ctneas  a 

?uestlon   for   the   jury.  —  At  wood   v.    Caurlka. 
Miub.)  48  N.  W.  9S0. 

15.  W^here  a  party  testifies  to  a  conversation 
with  a  deceased  person,  tbe  opposite  party  waives 
his  right  to  have  the  evidence  stricken  out  by 
cross-examining  as  to  the  details  of  the  conversa- 
tion.—Brown  v.  HoirUl,  (Ilian.)  48  N.  W.  888. 
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18.  Where  evldenoe  la  objected  to  u  InoomiM- 
tmtt  for  oertata  specified  reasons,  the  objection  is 
to  be  deemed  limited  to  the  ((ronnds  spedfled,  and 
Will  not  cover  others  not  speolfled. —  Tilggs  t. 
J^ones,  (Minn.)  48  N.  W.  1118. 

Argoments  of  oounael. 

17.  It  Is  no  gronnd  for  rereiBal  that  eonnsel 
in  opening  states  that  the  case  has  been  to  the 
snpreme  court.— Smith  y.  Nlppert,  (Wis.)  48  N. 
WT  258. 

18.  In  an  action  on  a  life  InBorance  policy, 
plaintiff,  beneficiary,  alleged  that  he  was  the 
owner  and  holder  and  entitled  to  the  proceeds 
tiiereof.  The  company  paid  the  money  into  court, 
ayerring  that  the  widow  claimed  it;  and  the  lat- 
ter, being  made  a  party,  answered,  alleging  that 
the  policy  was  bequeathed  to  her  by  her  hus- 
ban£  field,  that  it  was  error  to  permit  defend- 
ant's attorney.  In  his  opening  address  to  the  ]ary, 
to  read  a  portion  of  the  wlU,  which  stated  that 
the  notes  were  paid,  that  testatw  owed  plalntiS 
nothing,  and  that  plaintiff  had  no  right  to  retain 
the  poltuy.— Bhoye  y.  Shove,  (WU.)  &  N.  W.  647. 

19.  After  testimony  has  been  taken  in  a  case. 
It  is  too  late  for  an  objection  to  language  used  by 
•n  attorney  in  his  opening  statement.— Welch  y. 
Falmer,  (Mich.)  48  N.  W.  553. 

Xnatmotions. 

20.  An  inatruotlon  that  the  present  worth  of  a 
Bnm  Is  obtained  by  dividing  it  by  one  dollar, 
plus  the  usual  or  legal  rate  of  interest  for  the 


given  time,  is  sufficient,  in  the  absence  of  any 
vsQuest  for  a  fuller  instruction.— Kinney  y.  Vm- 
kerts,  (Mich.)  48  K  W, 


21>  Where  a  declaration  aUend  that  while 
plalntiS  was  traveling  in  the  highway  in  a  law- 
ful manner  defendant  "carelessly,  wrongfully, 
and  unlawfully  *  drove  his  team  against  him  at  a 
"furious  pace, "  but  did  not  allege  the  reckless, 
wanton,  and  willful  driving  necessary  to  consti- 
tute gross  negligence,  an  instruction  that  defend- 
ant, if  he  saw  collision  was  Imminent,  or  had 
reason  to  believe  that  plaintlS  was  unaware  of 
his  approach,  and  could  have  prevented  the  in- 
jury with  ordinary  care,  is  chargeable  with  reck- 
less injury,  even  though  plaintiff  himself  was 
negligent,  Is  erroneous  as  imputing  gross  negli- 
gence, and  therefore  outside  of  the  Issue.— Den- 
nan  V.  Johnston,  (Hlch.)  48  N.  W.  686. 

i)&  An  instruction  that  if  plaintiff,  in  entering 
the  highway,  neglected  to  use  ordinary  oare,  he 
cannot  reoover,  although  defendant  was  negli- 
gent, unless  it  appears  that  the  latter  saw  him  ap- 
proaching a  place  of  <tanger,  and  had  reason  to 
believe  that  he  was  unaware  of  it,  and  with  or- 
dinary oare  could  have  prevented  the  injiiry,  is 
also  erroneous,  as  ontside  of  the  Issue.— Denman 
r.  Johnston,  (Mich.)  48  N.  W.  686. 

88.  Where  Instructions  given  by  the  court, 
having  been  misplaced  or  lost,  are  not  set  out  in 
the  record,  error  cannot  be  predicated  upon  the 
refusal  of  the  court  to  give  certain  instructions 
which  were  asked,  the  presumption  being  that 
the  court  did  its  duty,  and  gave  proper  instruc- 
tions.—Malcolm  V.  Hansen,  (Neb.)  48  M.  W.  883. 

S4.  An  exception  to  instructions  on  the  ground 
that  they  were  given  in  the  absence  of  counsel 
cannot  be  sustained  where  it  appears  that,  after 
the  adjournment  of  the  court  for  the  day,  the  jury 
desired  further  instructions  which  the  court  gave 
after  returning  to  the  court-room,  and  that  coun- 
sel had  left  the  court-room  on  adjournment  with- 
out informing  the  court  where  they  could  be  found, 
Mr  making  any  arrangement  for  their  belns  called 
in  case  of  need.— RMlly  y.  Bader,  (Minn.)  48  N. 
W.  909. 

S6.  In  an  action  to  recover  damages  sustained 
by  a  kick  from  defendant's  vicious  stallion, 
there  was  evidence  to  show  that  the  animal  was 
in  the  habit  of  kicking  his  stall,  and  occasionally 
kicked  at  other  horses  passing  behind  him,  but 
there  was  no  proof  to  show  that  he  had  ever 
kicked  any  person  besides  plaintiff,  and  none  to 
show  that  that  might  not  have  been  an  accident 
Beld,  that  an  instruction,  "If  you  find  from  the 
evidence  that,  at  the  time  of  the  accident,  the 


stallion  was  a  ylolons,  dangerous  animal,  and 
the  defendant  or  liis  keeper  knew  sudi  fact,  then 
the  defendant  would  be  liable, "  etc,  was  faulty 
in  that  it  was  too  broadly  staged  to  i>e  applicable 
to  the  testimony  in  the  case. — Durrell  v.  John- 
son, (Nsb.)  48  N.  W.  88a 

96.  Where  a  defendant  requests  several  dis- 
tinct charges,  some  of  which  are  given  and  others 
refused,  a  genoral  exception  to  the  refusal  of 
the  court  to  charg«  in  accordance  with  defend- 
ant's requests  is  insufficient,  as  an  exception  must 
point  out  the  specific  matter  complained  oit— Kd- 
gell  y.  Frands,  (Mich.)  48  N.  W.  109& 

37.  Where  several  witnesses  give  testimony  in 
support  of  plaintilTs  case,  substantially  without 
contradiction,  an  instruction  "that  the  testimony 
of  one  creditable  witness  may  be  entitled  to  mora 
weight  than  the  testimony  of  many  othera,  if,  as 
to  those  other  witnesses,  you  have  reason  to  be- 
lieve, and  do  believe,  from  the  evidence  and  all 
the  facts  before  yon,  that  suob  other  witnesses 
have  knowingly  testified  nntmthfally,  and  an  not 
corroborated  by  other  eredltabla  witxiesses,  or  by 
oiroumstanoes  proved  in  the  case,  ■  is  not  api^oa- 
ble  to  the  testimony,  and  is  eanse  for  roysrssl 
where  Uie  verdict  is  for  defendant- La  Bootr  t. 
Lnndgren,  (Neb.)  48  N.  W.  65. 

98.  Where  there  was  testimony  justifying  a 
larger  verdict  than  that  rendered,  it  is  immate- 
rial that  the  court  Instructed  that  the  lowest  fig- 
ures given  by  any  witness  as  to  th«  eost  ot  the 
wall,  which  was  the  question  in  salt,  was  a  cer- 
tain sum,  (tlie  amount  of  the  vwdlct,)  when  In 
fact  lower  figures  were  given.— Pireanx  v.  Simon. 
(Wis.)  48  N.  W.  874. 

99.  Where  the  record  shows  that  no  exoeptlens 
were  taken  to  refusals  to  give  certain  charges, 
they  cannot  be  considered  on  appeaL— Thorn  y. 
Maurer,  (Mich.)  48  N.  W.  640. 

SO.  Neglect  to  charge  the  jnry  that  the  de- 
fendant was  not  liable  for  any  injury  reaulting 
from  plaintiff's  imprudence  after  the  accident, 
when  not  excepted  to  at  tiie  trial,  will  not  be 
considered  on  appeal.— Thrasher  v.  Fostel,  I  Wis.) 

48  N.  w.  eoa 

Verdiot. 

81.  A  sealed  verdiot  (the  Jury  having  separated 
after  agreeing  upon  and  sealing  it)  may  be  sub- 
mitted again  to  the  jury  for  correction,  when  they 
bring  it  into  court,  and  declare  that  it  is  not  as 
agreed  upon.— Londy  v.  Clarke,  (Minn.)  48  N.  W. 
95. 

89.  Where  there  la  no  direct  finding  as  to 
whether  there  was  probable  cause  for  the  prose- 
cution, it  will  be  inferred  i^om  a  general  verdiot 
for  the  plaintiff  in  an  action  for  malicious  prose- 
cution that  the  jury  found  a  want  of  probable 
cause;  and,  although  the  facts  found  are  suspi- 
cions, yet,  if  they  do  not  necessarily  lead  to  a 
belief  of  plaintiff's  guilt,  a  Ksaeral  verdiot  for 
plaintiff  Is  not  so  manifestly  Inconsistent  with 
tne  special  findings  as  to  justify  judgment  for 
defendants  on  the  special  findings,  notwithstand- 
ing the  verdict.  Affirming  47  N.  W.  908.— John- 
son y.  Miller,  (lows,)  48  N.  W.  1061. 

88.  The  complaint  set  forth  a  cause  of  sotion 
arising  on  contract,  and  admitted  a  payment  of 
995.  The  answer  alleged  the  contract  made  to 
have  been  entirely  different,  denied  the  payment, 
and  contained  twoconnterxnaims,  one  being  a  loan 
of  996  to  plaintiff.  This  loan  was  put  in  issue  by 
the  reply,  and  there  was  nothing  in  the  record  to 
show  that  the  payment  admitted  by  the  plaintiff 
and  the  loan  aUeged  by  tbe  defendant  were  the  same 
transaction.  The  verdict  was:  "We,  the  jury  in 
the  above-entitled  action,  find  a  verdict  in  fftvor  of 
the  plaintiff  in  the  sum  of  the  (twenty-flye)  996 
dollars,  now  In  his  possession ; "  and  on  this  verdict 
judgment  was  entered  against  the  plaintiff.  Held, 
that  the  verdict  was  too  uncertain  to  sustain  the 
judgment— Moriarty  y.  McDevltt,  (Minn.)  48  N. 
W.  «84. 

84.  Where,  In  an  action  against  two  defendants 
as  copartners,  no  question  is  raised  as  to  the  lia- 
bility of  one  independently  of  the  other,  and  it 
was  stipulated  at  the  commencement  of  we  trial. 
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After  dtemiaalng  a*  to  a  third  defenduit,  "that  the 
■otion  proceed"  againet  the  other  two  "as  oopart- 
ners  ander  the  Ann  name  of  Iiewla  Bros., "  a  ver- 
dict in  fav«  of  plaintiff  "and  against  the  defendr 
•nt,"  etc,  is  projjerly  conatmed  aa  a  verdict 
against  the  firm,  and  a  jadgmeDt  entered  against 
both  defentanta  upon  it  Is  valid.— Jeansoh  v.  Lew- 
is, (&  D.)  18  N.  W.  138. 

86.  Where  the  iasnes  not  passed  upon  In  sp»- 
olal  findings  are  entirely  dlsttnat  from  those  that 
«re  answered,  the  court  may  order«  retrial  of  those 
particular  issues  only,  or  In  proper  cases,  where 
there  can  be  no  doabt  or  dispute,  and  the  defect  is 
merely  formal,  or  resulting  from  inadvertence,  the 
oonrt  may  amend  the  verdict. — Crich  t.  WiUiama- 
burg  City  Fire  Ins.  Ck).,  (Minn.)  48  N.  W.  198. 

86.  A  finding  at  variance  with  the  issues  made 
by  the  pleadings  will  not  be  treated  as  erroneous, 
DDless  it  appears  from  the  record  that  the  evidence 
In  aopport  thereof  was  objected  to.— Abbott  t. 
ICorrluette,  (Hlnn.)  48  N.  W.  416 

87.  A  verdict  in  an  action  on  a  oontraot  which 
Tedtes  that  "the  Jury  find  that  there  was  no  valid 
bugain  betwixt  H.  and  K.,  and  have  therefore 
oome  to  ihe  concloaion  that  H.  is  not  entitled  to 
TooeiTe  anything, "  though  informal,  is  not  around 
for  reversal  of  judgment,  since  Bev.  St  Wis.  | 
SSaB,  provides  that  no  Judgment  shall  be  reversed 
tor  error  or  defect  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party.- Harran  r. 
Klaus,  (Wis.)  48  N.  W.  47S. 

88.  Wher*  the  court  orders  the  jorr  to  aepa- 
xata  after  they  shall  agree  on  thrir  verdict,  and  to 
appear  at  a  later  day  with  their  verdict,  If  the 

Jury,  on  being  polled,  do  not  all  agree  to  thaver- 
Liot,  the  oonrt  should  send  them  out  for  a  further 
oonsideratlon  Of  the  ease,  under  Code  Iowa,  | 
MOB,  whifdi  provides  tliat,  if  any  juror  disagree, 
the  jury  must  be  sent  out  for  further  daliooira- 
Uon;  and  the  court  cannot  receive  afBdavits  of 
tli«  other  jurors  as  to  wliat  verdict  was  agreed 
«pon  by  aU  the  jurors.— Jessopv.  Chicago  ft  N. 
W/By.  Ca.  (Iowa,)  48  N.  W.  77. 

— —  Special  interrogatories   and   find- 
ings. 

8B.  In  an  action  against  a  railroad  company  for 
alleged  negligence  In  leaving  a  freight-car  so 
■ear  a  croasing  that  It  frightened  plaintiS's 
horses,  and  caused  them  to  throw  him  out  ox  his 
buggy,  the  jury  rendered  a  gen«»l  verdict  for 
the  defendant,  and  speolally  found  that  plain- 
tift'a  team  was  not  one  of  ordinary  gentleness. 
The  court  had  instructed  the  jury  that  plaintiff's 
right  to  recover  depended  on  the  fact  that  his  team 
was  one  of  ordinary  gentlenew,  and  this  instruc- 
ti<Hi  was  not  excepted  to.  Meld,  that  alleged 
MTors  in  giving  other  instructions  and  submit- 
ting other  interrogatories  to  the  jury  were  not 
pr^udlcial,  ainoe,  under  such  instruction  and 
special  finding,  the  plaintiff  could  not  recover.— 
Ksk  V.  Chicago,  U.  &  St.  F.  Ry.  Co.,  (Iowa,)  48 
N.  W.  1081. 

40.  The  Jury  having  been  properly  charged  in 
regard  to  their  general  verdict,  it  Is  not  error,  in 
snbmitting  spedal  interrogatories,  to  say:  "You 
wUl  deoide  on  them  in  the  same  manner  as  your 
general  verdict,  and  answer  the  same.  Tou  will 
b«  careful,  however,  that  these  answers  are  in 
harmony  with  and  support  your  general  verdicL" 
—Capital  City  Bank  t.  Walrafleld,  (Iowa,)  48  H. 
W.  1060.  ,    ^         ,        _^     , 

41.  Where  objection  ia  made  to  only  part  of 
the  qaestions  submitted  to  the  jury  it  will  be 
presumed  on  appeal  that  the  submission  was  by 
oonsent— Fisk  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
(Iowa,)  48  M.  W.  1081. 

«3.  A  finding  that  there  was  no  evidence  as  to 
a  particular  issue  is  a  finding  agidnst  the  party 
having  the  alBrmative  of  the  issue.- Watson  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  iMinn.)  48  N.  W. 
1129. 

48.  Where  a  special  verdict,  including  findings 
npon  particular  issues,  is  rendered,  and  there  is  no 
general  verdict,  it  must  be  responsive  to  all  the 
iasuea,  and  an  omission  to  find  upon  some  of  the 
iMnes  Is  not  waived  by  a  failure  to  except  by  either 


party.— Crich  v.  Williamsburg  City  Fire  Ina.  Co., 
yCnn.)  48  N.  W.  188. 

44.  Where  special  findings  are  not  In  oonfliot 
with  the  general  verdict,  the  party  complaining 
of  the  general  verdict  is  not  prejudiced  by  the 
action  of  the  trial  court  in  setting  aside  the  spe- 
cial findings.— Amdt  t.  Bosford,  (unra,)  48  N.  W. 

46.  In  an  action  to  recover  for  services  ren- 
dered by  plaintiff  and  his  brothers  and  sister  to 
the  defendant,  who  was  their  aunt,  and  with 
whom  they  had  lived  from  childhood,  the  jury 
were  instructed  that  plaintiff  could  not  recover 
for  labor  performed  unless  an  express  contract  to 
pay  therefor  were  proved;  and  that  conversations 
with  defendant,  from  which  she  and  the  persons 
who  performed  the  labor  understood  that  they 
were  to  perform  it  and  receive  pay  therefor, 
would  be  In  effect  an  express  contract.  The  jury 
found  a  general  verdict  for  plaintiff,  but  in  an- 
swer to  the  special  Interrogatory  as  to  whether 
there  was  an  express  oontrsct  between  the  par- 
ties, and.  If  80,  w  hen  made,  replied :  "  Not  express, 
but  implied,  several  times. "  Held,  that  the  gen 
eral  verdict  was  inconsistent  with  the  Instructions 
and  the  special  finding,  and  should  bare  been  set 
aside,  and  judgment  rendered  for  defendant. — 
Erauskopf  r.  Kiauskopf,  (low*,)  48  N.  W.  983. 

4ft.  Where  the  grantee  of  mortgaged  land  pays 
the  mortgage  and  then  sues  to  recover  the  amount 
from  the  mortgagee  on  the  ground  that  he  wya 
induced  to  pay  It  by  false  repres«itetlon»aia»  tte 
mortgage  wa»  a  valid  lien  on  the  land,  but  the 
evidence  shows  that  defendant  did  not  make  any 
false  representations,  and  that  plalnUfl  knew  what 
tlie  mortgage  was  given  for  when  he  paid  it,  a 
lodgment  lor  defendant  will  not  be  reversed  be- 
cause in  the  special  verdict  submitted  to  the  Jury 
theiw  was  no  qaeaUon  submitted  upon  the  point 
as  to  whether  defendant  made  the  alle^  fawe 
intations.— Bush  T.  Maxwell,  (Wis.)  48  H. 
860 

47.  The  tailvae  of  the  Jury  to  answer  "peoiai 
qnestions  submitted  to  them  does  not  render  the 
verdict  Insufficient  to  sustain  a  Judgment  uuIms 
answers  to  such  questions,  favorable  to  Uie  party 
asainst  whom  the  judgment  is  rendered,  would 
nScessarilv  render  the  Judgment  erroneous.— Bush 
V.  Maxwell.  (Wis.)  48  N.  W.  850. 

Direoting  verdiot. 

48.  Where  a  demurrer  to  a  petition  on  the 
ground  that  It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  was  overruled,  the  oourt 
can  subsequently  direct  a  verdict  for  defendant 
on  the  ground  that  npon  the  undisputed  facto 
plaintiff  is  not  entitled  to  recover.— Brown  v. 
Cunningham,  (Iowa,)  48  N.  W.  1043. 

49.  Although  plaintiff's  evidence  makes  out  no 
cause  of  action,  ue  court  is  not  bound  at  the  oon- 
dttslon  thereof  to  direct  a  verdict  for  defendant 
upon  the  latter's  motion,  when  he  announces  that 
in  case  of  Ita  ref  osal  he  desires  to  introduce  tes- 
timony.—Denman  V.  Johnston,  (Mich.)  43  li.  W. 
666. 

60.  Although  the  plaintiff's  evidence  makes 
out  no  cause  of  action,  the  court  is  not  bound,  at 
the  conclusion  thereof,  to  direct  a  verdict  for  de- 
fendant, when  the  latter  fails  to  announce  that 
he  will  rest  upon  plaintiff's  showing. -Morlev  y. 
Liverpool  &  London  &  Globe  Ins.  Co.,  (Mich.)  48 
N   W.  608. 

61.  A  decree  in  an  action  bv  the  lessor  against 
tbe  lessee,  to  which  a  surety  for  payment  of  the 
rent  was  not  a  party,  reforming  a  lease  to  make 
tbe  rent  payable  on  the  first  day  of  each  quarter, 
as  contemplated  by  the  agreement  with  the  sure- 
ty, instead  of  the  last  day,  is  not  conclusive  on 
the  surety  that  the  rent-day  was  fixed  by  mistake, 
and  he  may  show  that  it  was  so  Axed  intention- 
ally; but.  if  his  evidence  is  susceptible  of  an  in- 
terpretation in  favor  of  the  mistalie,  it  is  error 
to  direct  a  verdict  for  defendant.  Reversing  47 
N.  W.  1097.— Stevens  v.  Pendleton,  (Mich.)  48  N. 
W.  478. 

Trial  by  court. 

52.  When  a  case  is  tried  without  a  Jury,  the 
statutory  provision  that  the  court  shall  make  flud- 
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Ings  of  fact  la  mandatory,  and  It  is  error  to  adopt, 
as  the  findings  of  the  court,  the  documentary  evi- 
dence and  the  evidential  facts  recited  in  an  agreed 
statement  of  facts.— OuU  River  Lomber  Co.  v. 
Bchool-Dlst  Ko.  8»  of  Barnes  County,  (K.  D.)  48 
H.  W.  427. 

6I<  When  on  action  at  law  is  tried  to  •  conrt 
without  a  jury,  the  finding  of  fact  by  such  oonrt 
is  a  aubatltnte  for  and  stands  in  lien  of  a  verdict 
of  a  jnry,  and  need  be  no  more  speciflo  than  the 
verdict  of  a  Jury  upon  the  same  pleadings  and 
evidence,  and  a  finding  by  a  Justice,  in  the  words 
"After  hearing  the  •videnoe,  it  is  therelore  oon- 
•Idered  by  me  that  the  plaintiff  have  and  recover 
from  the  defendmt  the  sum  of  989.15,  together 
with  costs  taxed,  tW.  16, "  is  a  sufficient  oompuanoe 
with  Civil  Code  Neb.  i  897,  which  provides  that 
there  mast  be  a  general  flnaing  In  all  actions  tried 
by  a  ]astlce,  and  a  special  finding,  if  reqaested 
by  one  of  the  parties.— Rhodes  v.  Thomas,  (Neb.) 
48  IT.  W.  886;  Same  v.  Uavelik,  Id. 

TBOVEH  AND  OONVERSION. 

When  Ilea. 

1.  Trover  will  lie  by  one  co-tenant  against 
■nothertor  nnlawfallycntting  and  removing  tim- 
ber: and  the  fact  that  itwas  liable  todestruotion 
by  fire  is  no  defense. — Clow  v.  Plnmmer,  (Mich.) 
48  N.  W.  786. 

t.  An  notion  In  trover  for  timber  is  not 
bttied  by  the  fact  that  at  tite  commencement  of 
the  action  defendant  still  liad  in  his  possession  a 
portion  of  the  timber. — Clow  ▼.  Flnmmer,  (Miota.) 
48N.  W.  796. 

Denumd. 

8.  m  trover  by  a  mortgagee  against  a  sheriff 
who  seised  the  goods  under  attaonment  against 
another,  wbece  »  an^eats  from  the  reoonf  that 
the  sherlS  seised  In  opposition  to  the  mortgage^ 
claiming  that  It  was  firaudulent.  a  demand  opon 
him  tor  the  return  of  the  goods  oelore  suit  is  not 
neceasary.- MallohisW  ▼.  SteUwagen,  (Kioh.)  48 
M.  W.  IK). 

Trustee  Prooese. 

See  Oamishment. 

TKUSTS. 

Bemltlng  trusts. 

1,  A  debtor  oalled  a  meeting  of  Ma  orsdltors, 
who  agreed  that-  his  property  should  be  taken  to 
aeonre  all  equally.  The  defendants  were  appointed 
a  committee  to  carry  out  the  agreement.  They 
took  possession  of  the  property,  and  cansed  mort- 
gages to  be  made  by  the  debtor,  first  to  themselves, 
and  then  to  each  of  the  other  creditors.  The  mort- 
gages were  given  priority  in  the  order  of  tkeir  ex- 
ecution. The  defendants  having  sold  the  prop- 
erty, and  applied  the  proceeds  in  payment  of  their 
own  debts,  held,  that  they  were  bound  to  divi(>.r. 
pro  rata  with  the  other  creditors.- St.  Louis 
Wrought-Irm  &  Range  Co.  v.  Meyer,  'Heb.)  48  N. 
W.  896 

9.  A  railroad  company,  having  Indorsed  a  note 
gnaraniTlttg  payment,  upon  eonditlon  that  it 
•honld  owe  the  maker  at  maturity  the  amonnt 
named,  afterwards  settled  its  account  with  the 
maker;  bat  retained,  at  his  request,  enough  money 
to  pay  the  note.  This  was  charged  to  the  maker 
on  the  oomi^any's  books,  and  credited  to  the 
payee.  The  company,  however,  instead  of  turn- 
ing it  over  to  the  payee,  as  agreed  upon,  mingled 
It  with  its  own  effects;  and,  when  a  receiver  was 
appointed.  It  passed  into  his  hands.  Held  not  a 
debt,  bnt  a  trust  fund,  which  the  receiver  was 
bound  to  make  good.— Carley  t.  Qraves,  (Mich.) 
48  N.  W.  710. 

Liabilities  of  trustees. 

8.  Land  was  conveyed  to  three  trustees  to 
manage,  collect  rents,  etc.  Thereafter  J. ,  one  of 
the  three,  extended  a  lease  to  the  owner  of  a 
house  on  ute  land,  and  collected  rent  from  time 
to  time.    Shortly  before  the  exoiration  of  the  ex- 


tended lease  the  tenant  had  an  Interftow  wHb  J., 
and  negotiated  in  regard  to  ext«idinfir  tbe  Icasi, 
selling  the  hoose,  ana  lettins  the  tennat'a  San- 
lessee  stay  in  for  a  certain  time  beyond  the  toa 
of  the  lease,  she  to  pay  rent  directly  to  J.  Thm- 
after  J,  wrote  the  tenant  that  the  other  trustsei 
would  do  nothing  about  the  matter  antll  u>t 
premises  were  vacated.  The  subtenant  remsiiKA 
until  after  the  termination  of  the  leaae^  and  nstl 

Sat  out  by  tiie  trustees.  Held,  In  an  action  bf 
le  tenant  against  the  trustee  f^  the  valae  of  tto 
house,  which  he  claimed  J.  had  bongiit  at  ^ 
time  of  said  interview,  that  the  trust  beiiv;  t 
Joint  one,  requiring  the  consent  of  all  tbe  tnu- 
teeo,  a  verdict  was  properly  directed  for  defesi}- 
ants.— Shaw  t.  Canfield,  (Uich.)  48  IT.  W.  »ra 

4.  Where  land  of  an  estate  has  been  conveyed 
by  the  heirs  to  the  administrator  to  be  beld  is 
trust,  in  an  action  by  an  heir  against  such  admia- 
istrator'g  estate  for  ber  share,  it  is  proper  to  lean 
to  the  Jury  the  questions  as  to  how  much  the  ad- 
ministrator received  for  the  land,  what  disbune- 
ments  he  made,  (no  account  ever  having  bea 
filed,}  and  what  is  plaintiff's  share  of  the  balance, 
U  any.— Bltely  v.  Bitely,  (Mich.)  48  N.  W  S4a 

8.  Bat  a  verdict  for  plaintiff  tor  a  eertsit 
sum,  with  nothing  to  show  how  mnch  the  admls- 
Istrator  received  or  disbursed,  or  what  items  of 
plaintiff's  claim  were  allowed,  is  erroneous,  sad 
will  be  set  aside.— Bitely  v.  Bltely, (ICch.)  4S  X 
W.  840. 

TUBNFIKES  AND  TOIJ> 
BOADS. 

Bridges — Taitnre  to  erect  railings. 

1.  In  an  action  against  theoperators  of  a  toll- 
bridge  for  neglecting  to  maintain  a  proper  rail- 
ing thereon,  in  oonseqnence  of  wUml  a  wagoa 
was  backed  off,  and  plaintiff  injored,  tbe  testi- 
mony of  plalntlfl  and  her  husband  abow«d  that 
there  was  no  oootributocy  negligenoa  on  Uieir 
part,  and  the  only  contrary  evidence  was  testi- 
nonir  as  to  certain  eonflleting  statomants  Bade 
by  the  hasband  after  the  aocident  Hdd,  that 
the  court  properly  refused  to  set  aside  the  ver- 
dict as  not  sustained  by  the  evidence. — ^Thrasher 
▼.  Fostel,  (Wis.)  48  N.  W.  60a 

8.  In  an  action  against  the  operators  of  a  toll- 
bridge  for  negleotins  to  maintain  a  proper  railing 
thereon,  (tmas  not  error  to  refuse  aohargetfaat  i{ 
after  removing  the  railing,  defendants  used  satA 
reasonable  precaution  against  accidents  to  pas- 
sengers **  as  men  of  ordlnai7  prudence  shonld  be  re- 
quired to  use  under  such  clroamataoces,  the  plain- 
tiff cannot  recover,  *  and  to  charge  instead  that  It 
was  their  duty  "to  erect  at  the  place  where  the 
railings  had  been  removed,  adequate  and  sate 
barriers  to  prevent  horses  and  vehicles  trom  tail- 
ing over  the  sides  of  the  bridge. ' — Xhraoher  t 
Postel,  (Wis.)  48  N.  W.  600. 

UBUBY. 

What  oonstitates. 

1.  In  an  notion  hv  a  bank  on  two  notes  gtv^ 
to  it  by  defendant  for  overdrafts,  where  It  ap- 
peared that  plaintiff  had  ohaned  1  per  cent  per 
month  on  overdrafts,  and  defendant  gave  notes 
for  the  debit  balance,  to  mn  at  10  per  oent.  per 
annum,  not  knowing  of  the  diarge  of  Interest  on 
the  overdrafts,  there  is  not  such  a  nsurioos  con- 
tract running  in  the  notes  as  to  declare  a  forfeit- 
ure under  the  Iowa  laws.— First  Nat.  Bank  «, 
Moor^  (Io?va,)  48  N.  W.  1078. 

8.  When  money  is  borrowed  and  a  note  for  a 
larger  amount  is  given,  it  being  understood  that  in- 
terest is  added  to  make  up  the  face  of  the  note,  and 
the  amount  thus  added  is  in  excess  of  the  lairf  ol 
rate,  tbe  agreement  is  usurious.  — W.  B.  Clark  In- 
vestment Co.  V.  McNaughtoo,  (Minn.)  48  N.  W.  4U. 

EfiSsct  on  contract. 

8.  Negotiations  as  to  a  loan  were  entered  Into 
personally  by  tbe  pcoties  in  the  state  of  tbe  bur- 
rower.    On  the  return  of  the  lender  to  bis  own 
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•tate,  he  wrote  that  he  would  lend  ft  oertaln 
amount,  at  a  certain  rate,  to  be  secured  on  land 
in  the  borrower's  state,  mortgage  to  be  executed 
and  recorded  according  to  the  laws  of  that  state. 
The  borrower  executed  and  recorded  the  mort- 
gage; took  it  to  the  state  of  the  lender;  there  ez- 
eouted  a  note,  dated,  however,  at  the  place  where 
the  mortgage  was  executed,  and  received  the 
money.  Nine  years  thereafter,  by  an  agreement 
executed  at  the  place  ot  the  lender,  the  payment 
"was  extended,  and  the  borrower  continued  for 
seven  years  longer  to  pay  interest.  Held  that, 
the  rate  of  Interest  being  legal  in  the  borrower's 
state,  the  contract  was  valid  after,  as  well  aa 
before,  the  extension,  though  the  rate  was  usuri- 
ous in  the  state  of  the  lender.— Hott  T.  Bowland, 
Olich.)  48  N.  W.  638. 

Penalties. 

4.  tTnrter  Rer.  Bt  V.  B.  U  SIW,  8198,  Pr«- 
scribing  the  forfeiture  of  double  interest  on  usuri- 
ous contracts,  the  maker  of  a  uaariooa  note  can- 
not recover  the  forfeiture  by  way  of  a  counter- 
claim,, bot  only  in  a  separata  action.— First  Nat 
BanJc  V.  Uoore,  (Iowa,)  48  N.  W.  1073. 

National  banks. 

6.  Courts  of  record  of  the  state  have  ]uri»- 
diction  of  actions  against  national  banks  for  pen- 
alUes  under  Rev.  St.  U.  8.  {{  51U7,  6198,  fat 
knowingly  taking  a  greater  rate  of  interest  than 
is  allowed  by  law.— Schuyler  Nat.  Bank  T.  Bol- 
long,  (Neb.)  48  N.  W.  88* 

Usury  as  a  defense. 

6.  In  a  suit  on  a  note,  the  answer  being  a  gen- 
eral denial,  and  alleging  that  the  note  was  a  renew- 
al of  a  prior  usurious  note,  and  also  that  interest  in 
excess  of  the  lawful  rate  wtM  paid  on  the  note  in 
suit  when  it  was  given,  defendant  may  show  the 
payment  of  iuterest  in  excess  of  the  lawful  rate  on 
the  note  In  suit.  —  W.  B.  Clark  Investment  Co.  v. 
llcNaughtou,  (Hinn.)  48  N.  W.  412. 

7.  Where  a  mortgagee  of  chattels  brings  an  ac- 
tion to  recover  the  possession  thereof,  alleging 
title  and  ownership  generally,  and  upon  the  &ial 
relies  upon  the  mortgage  to  establUb  his  title,  the 
defendant  may,  under  a  general  denial  of  plain- 
tiff's title  in  his  answer,  show  that  the  mortgage 
is  void  for  usury,- Adamson  t.  Wiggins,  (Itlnn.) 
48  N.  W.  185. 

VENDOR  AND  VENDEB. 

See,  also.  Covenants;  JDeed;   PraiidtUent  Con- 
vey aneei;  Sale;  Spedfle  Performance. 
Fixtures  as  between,  see  Fixtures,  1,  6. 

The  coQtraot. 

1.  A  contract,  signed  t^  both  parUea,  stated 
that  defendant  agreed  to  sell  to  plaintiff  certain 
land,  to  tnmish  an  abstract  and  a  warranty  deed 
for  |8,1B0,  $100  to  be  paid  down  and  9800  as  soon 
as  the  abstract  shonla  be  oampleted,  or  within  14 
days;  plaintiff  to  assume  a  mortgage  of  91,900, 
and  to  pay  the  balance  within  •  years.  Under 
such  contract  plaintiff  paid  9100  down,  but  failed 
to  pay  the  9SU0  within  14  days.  He  alleged  that 
such  failure  was  caused  by  defendant's  neglect 
to  procure  the  completion  of  the  abstract ;  the  lat- 
ter alleged  that  he  agreed  to  accept  an  incom 
plete  one  in  lien  thereof.  Held,  tuat  inasmuch 
as  there  was  no  stipulation  that  time  was  essen- 
tial, and  as  a  slight  delay  would  be  no  parliculsr 
hardship,  defendant  could  not  repudiate  the  con- 
tract when  only  13  days  had  elapsed  since  the 
time  for  payment  of  the  $300. — Munroe  v.  Ed- 
•wards,  (Mloh.)  48  N.  W.  689. 

Vendor's  lien. 

2.  Where  a  wife  conveys  land  t9  her  hnsl>and 
for  a  specified  sum,  evidenced  by  hic  note,  pay- 
able to  her  at  a  oertsin  time,  she  hE»  a  rendor's 
lien  on  the  land  for  the  price,  though  she  testi- 
fies that  she  did  not  know  whether  he  would  pay 
the  note  within  the  time  specified,  and  expected 
him  to  pay  it  as  he  could.  —Donovan  v.  Donovan, 
(lli<^)  48  N.  W.  168. 
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8.  Where  a  wife  conveys  land  to  her  hasbaad 
for  a  spedlied  SQm,  evidenced  by  his  note,  pay- 
able to  her  at  a  certain  time,  she  has  a  rendiNr's 
lien  on  the  land  for  the  price;  but  by]oinlBg 
with  her  husband  in  subsequent  mortgages  of  the 
land  her  lien  Is  extinguished  as  against  attaching 
creditors  of  the  haslMUid. — ^Dooovan  v.  Donovan. 
(Hioh.)  48  N.  W.  168. 

Bona  fide  purohasers. 

4.  FuTchasers  are  not  charged  with  oonstmet- 
ive  notice  ot  entries  in  tlie  index  or  reception 
book  in  the  register's  ofdoe,  not  required  by  law  to 
be  made. — Absm  t.  Freeman,  (lunn.)  48  N.  W. 
677. 

5.  Where  the  principal  issue  was  as  to  wheth- 
er, as  against  an  unrecorded  deed  of  property,  held 
by  plaintiffs,  the  defendants  were  purchasers  of 
the  same  in  good  faith  and  for  a  valuable  consid- 
eration, it  was  error  for  tb«  court  to  order  judg- 
ment against  the  plaintiffs  without  finding  as  a 
fact  that  the  defendants  were  purchasers  in  ftooA 
faith,  and  for  a  valuable  consideration,  or  faots 
equivalent  to  stiah  a  finding.— Rouaaain  v.  Fatten^ 
(Minn.)  4S  N.  W.  1122. 

VENUE  IN  dVIIi  OASES, 

Looal  and  transitory  actions. 

1.  Where  a  riparian  proprietor  builds  a  danr 
whioh  oaosea  the  water  to  set  bade,  inluring  the- 
crops  of  his  neighbor,  the  fact  that  the  county 
line  coincides  with  the  dividing  line  of  the  forms 
will  not  bar  an  action  In  the  countv  of  the  in- 
jured party.- Thorn  v.  Maurer,  (Mich.)  48  N.  W. 

Change  of  yenue. 

2.  In  an  action  brought  against  four  defend- 
ants In  the  county  wherein  one  resides.  It  is  not 
error  for  the  court  to  deny  a  motion  for  ohange 
of  place  of  trial  to  a  county  agreed  upon  by  three 
of  the  defendants,  and  in  which  two  reside,  when 
the  plaintiff  will  loee  the  benefit  of  a  term  of  the 
court  held  in  the  county  to  which  the  change  is 
demanded,  and  where  said  defendants  have  neg- 
lected to  more  for  a  change  until  the  case  is  called 
for  trial— HcNamara  v.  EusUs,  (Hinn.)  ^  N.  W. 
1188. 

8.  Under  Code  Iowa,  |  2589,  which  provides 
that  if  suit  be  brought  in  a  wrong  county  it  mi^ 
be  tried  therein  amass  defendant  before  answer 
demand  a  change  of  place  of  trial  to  the  proper 
county,  where  defendant's  motions  to  change  the 
venue  have  been  overruled,  averments  in  the  an- 
swer as  to  the  proper  place  of  trial  should  on 
plaintiff's  motion  be  stricken  out,  and  it  is  error 
to  proceed  to  determine  the  question  on  soch 
averments.— Kelley  v.  Cosgrove,(Iowa,)  48  N.  W. 
979. 

4.  In  a  suit  for  divorce  defendant  applied  for 
a  change  of  venue,  and  filed  his  affidavit  of  prej- 
udice of  the  Judge,  in  accordance  with  Rev.  Bt. 
Wis.  i  2625,  providing  that  the  court  "shall" 
change  the  place  of  trial  on  application  of  any 
party  who  shall  file  his  affidavit  of  prejudice. 
An  order  was  entered  denying  the  application, 
and  reciting  that  the  affidavit  had  been  filed  be- 
fore adjournment  of  the  term,  and  that  both  par- 
ties had  been  heard  on  it.  Held,  that  the  papers 
on  their  face  showed  that  the  application  was 
properly  made,  and  defendant's  right  to  a  change 
of  venue  was  absolute.— Fatt  v.  Fatt,  (Wis.)  48 
N.  W.  63. 

6.  After  the  denial  of  a  change  of  venue,  to 
which  the  defendant's  right  was  absolute,  the 
court  could  not,  after  adjournment  of  the  term, 
and  appeal  taken  by  defendant,  modify  the  order 
denying  the  application,  as  it  lost  Jurisdiction 
by  virtue  of  the  application. —Fatt  v.  Fatt,  (Wis.) 
S  N.  W.  63. 

6.  In  an  action  against  a  railroad  company  for 
negligence  in  permitting  combustibles  to  accu- 
mulate on  its  right  of  way,  whereby  a  series  of 
fires  was  generated,  and  communicated  to  sur- 
rounding property,  it  appeared  tnat  a  large  re- 
gion was  burned  over;  Uiat  S  similar  cases 
•nsuig  from  the  same  fire  had  been  tried,  and  14 
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others  were  pending;  and  that  there  was  a  hostile 
feeling' In  the  oommunitgr  against  the  company; 
and  one  of  its  attomcTS  made  affidavit  that  a 
conspiracy  existed  to  wtongfally  charge  the  fires 
to  the  negligence  of  the  company,  irrespective  of 
the  justice  of  the  case.  Held,  that  a  change  of 
venue  should  have  been  granted,  ander  Rev.  Bt. 
Wis.  S  3623,  subd.  3,  which  authorises  the  court 
to  change  the  place  of  trial  when  there  Is  reason 
to  believe  that  an  impartial  trial  cannot  be  had 
In  the  oonntv  where  the  action  is  commenced. — 
Gyra  v.  Stewart,  (Wis.)  48  N.  W.  EO. 

Venue  In  Criminal  Cases. 

Bee  Criminal  Law,  7-9. 

Statement  of,  in  Information,  see  InMetment  cmd 
I'nformatlon. 

Verdlot 

.See  CrtmhMl  Law,  90, 81;  Trial,  Sl-Sl. 

Voluntary  Payment. 

'Bee  PayTnent,  8. 

Warranty. 

Bee  Sale,  6-18. 

WATEB  COMPANIES. 

Water-rates. 

In  the  schedule  of  rates  or  charges  Used  by 
an  ordinance  for  water  furnished  by  a  corporation, 
a  certain  mazimnm  tariff  was  fixed  for  a  "resi- 
dence occupied  by  one  familv  for  domestic  pur- 
poses, one  to  five  roonaa,"  and  also  the  tariff  for 
each  additional  room.  The  tariff  for  a  "  bath,  with 
heating  apparatus,  private, "for "water-closets," 
and  for  "  water-basins, "  was  also  specified.  Hot- 
water  heaters,  used  for  warming  the  house,  were 
not  mentioned,  but  it  was  provided  that  spe«ial 
rates  should  be  made  for  supplies  not  enumerated. 
Held,  that  the  tariff  fixed  for  private  resldenoes 
did  not  include  or  warrant  the  use  of  water  for  a 
bath-tub,  for  closets,  for  basins,  or  for  a  heater  In 

Slaintifl's  private  residence. — Alien  v.  Duluth  Gaa 
E  Water  Co.,  (Minn.)  48  N.  W.  1138. 

WATEBS  AND  WATEB- 

COUBSES. 

Bee,  also,  .Navigable  Waters;  Biparian  BigTUt; 
Surface  Water. 

Liability  of  oity  for  flowage. 

1.  Under  Laws  Wis.  1878,  c.  318,  snthorliing 
the  city  of  Portage  to  construct  a  levee  along  the 
south  bank  of  the  Wisconsin  river,  for  the  pur- 
pose of  reclaiming  the  lands  subject  to  overflow, 
and  protecting  the  highways,  the  city  built  a  levee 
for  over  a  mile  above  plaintiff's  farm,  closing 
several  natural  enannels  for  the  escape  of  high 
water,  and  confining  It  to  a  narrow  channel, 
bordered  by  a  high  natural  bank  along  the  upper 
part  of  bis  farm.  The  city  refused  to  continue 
the  levee  along  the  low  banks  below.  Held,  that 
It  was  liable  for  damages  to  plaintiff's  farm 
caused  by  the  accumulated  waters  overflowing 
said  low  banks  in  time  of  freshet  Following 
Spelman  v.  City  of  Portage,  41  Wis.  144.— Barden 
v.  City  of  Portage,  (Wis.)  48  N.  W.  310. 

3.  The  fact  Uiat  plaintiff  promised  to  givethe 
land  supporting  the  levee,  but  afterwards  re- 
fused to  convey  It,  because  the  city  declined  to 
extend  the  levee  so  as  to  protect  his  farm,  as  re- 
peatedly requested  by  him,  was  not  a  waiver  of 
bis  right  to  recover.— Barden  t.  City  of  Portage, 
(Wis. )  48  N.  W.  310. 

Cutting  ice. 

8.  Where  the  government  has  meandered  the 
shores  of  a  non-navigable  stream,  and  retained 
title  to  the  soil  nnder  the  bed  thereof  when  dis- 
posing of  the  adjacent  land,  it  did  not  thereby 
affect  the  right  to  a  lawful  use  of  the  water  it- 


self; and,  where  plaintiff  has  obtained  a  lawfol 
access  to  the  river  without  trespassing  opon  tbe 
lands  of  the  riparian  owners,  he  is  entitled  to  fn 
upon  the  river  and  cut  Ice  thereon,  and  if  he  is 
restrained  therefrom  by  injunction  at  the  suit  of 
the  riparian  owners  he  may  maintain  an  actios 
for  damages  on  the  injunction  bond. — ^Brown  v. 
Cunningham,  (Iowa,)  48  K.  W.  lOIS. 

Dam. 

4.  Under  Gen.  St  Minn.  1878,  a  81,  1 17,  pro- 
viding for  an  "assessment  of  damages  which  !V{11 
result  to  any  person  by  the  erection  of  said  dam 
and  its  maintenance  forever,"  the  assessment 
cannot  Include  damages  resulting  from  a  prior 
unlawful  maintenance  of  the  dam,  and  it  la  no 
defense  to  an  acUon  for  such  damages. — Hemp- 
stead r.  Cargill,  (Hinn.)  48  N.  W.  668. 

Wairs. 

Bee  Basements;  Highways. 

Wife's  Separate  Estate. 

See  Husband  and  Wife,  7,  8. 

WILLS. 

See,  also.  Descent  and  DlstiUnMon:  SxecutOfs 

and  AaministraU/rs. 
Devise  in  lieu  of  dower,  see  Dotoer. 
Testamentary  powers,  see  Powers,  3l 

Probate. 

1.  How.  Bt  Klch.  IS  6804-6807,  provide  that 

wills  duly  probated  in  other  states  m^  he  al- 
lowed and  recorded  In  any  county  In  which  tbe 
testator  may  have  property,  if,  on  hearing,  it 
shall  appear  proper  to  the  probate  court,  aod  that 
an  authenticated  copy  shall  be  filed  and  recorded, 
and  shall  have  the  same  effect  as  if  uriginally 
proved  there.  Held,  that  a  will  thus  duly  proved 
and  allowed,  although  tbe  court  neglected  to  re- 
cord It,  passed  the  title  to  the  property.  ^Clow  v. 
Plummer,  (Mich.)  48  N.  W.  795. 

Under  How.  Bt  Mich.  %  6808,  providing 
that  when  a  duly-authenticated  copy  of  a  dulj- 
probated  foreign  will  'shall  be  produced  by  the 
executor,  or  other  person  interested  in  such  will.* 
the  probate  court  shall  appoint  a  time  and  place 
of  hearing,  etc.,  a  person  acting  as  agent  of  the 
estate,  and  authorized  by  the  representatives 
thereof,  is  competent  to  "produce"  the  oopv  for 
probate.— Glow  v.  Plummer,  (Mich.)  48  N.  W.  7%. 
8.  On  an  appeal  from  the  probate  of  a  will  by 
an  heir  who  was  ignorant  of  his  righta  at  tb« 
time  of  the  probate,  the  order  should  be  set 
aside,  and  the  case  tried,  when  It  appears  that 
the  paper  admitted  to  probate  as  a  will  in  place 
of  a  lost  original  was  a  copy  made  firom  the 
memoranda  of  the  lawyer  who  drew  the  will,  and 
the  petition  and  affidavits  allege  that  testator 
stated,  aod  there  are  facts  tending  to  shoWjthat 
he  destroyed  the  will.— Jamison t.  Snyder,  (Wis.) 
48  N.  W.  361. 

Constmotion — Nature  of  estate. 

4.  Testator,  bv  his  will,  gave  a  certain  sum 
to  each  of  his  children,  provided  that  his  widow 
should  have  the  Income  of  the  remainder  of  his 
property  during  her  life,  and  after  her  death  gave 
all  his  property  to  his  children,  share  and  share 
alike,  provided  that  if  at  that  time  any  of  his 
ohlldrMi  die  and  leave  issue,  such  issue  should 
inherit  tbe  share  that  would  by  the  will  have 
descended  to  the  parent  Afterwards  one  of  the 
ohildren,  D.,  having  become  a  spendthrift,  he 
added  a  oodicll,  providing  that  D.  should  not 
have  any  part  in  his  'estate,  unless  within  Ave 
years  after  testator's  death  he  should  reform,  in 
which  case  he  gave  to  and  ordered  paid  over  to 
him  one-half  the  property  bequeathed  to  him; 
and,  if  he  remained  reformed  for  the  further  pe- 
riod of  five  years,  he  ordered  that  the  other  half 
be  paid  over  to  him  as  provided  in  the  will,  sub- 
ject to  the  conditioos  of  the  codicil.  He  then  di- 
rected his  executors  to  retain  the  share  devised 
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and  bequeathed  to  D.  In  trast,  to  pay  tSOO  a  year 
for  the  support  and  edncation  of  each  of  D.  's 
children  until  they  arrived  at  certain  ages,  and, 
if  D.  shoald  not  have  reformed  at  the  expira- 
tion of  the  10  years,  then  on  the  arrival  ta  the 
youngest  of  X).  's  children  at  the  age  of  2S  to  pay 
over  to  them,  share  and  share  alike,  the  part  of 
his  estate  bequeathed  to  U.  Held,  that  the  dovlse 
to  D.  was  on  a  condition  subsequent,  Ms  right  In 
equity  lo  his  share  vesting  in  him  immediately; 
and  that  on  the  death  ol  testator's  widow  and 
his  son  D.  intestate,  s  tew  months  after  testa- 
tor's death,  D.  's  share  descended  to  his  children 
and  widow,  as  provided  by'statute  In  case  of  In- 
testate estates. — Burnham  v.  Bumham,  (Wis.)  48 
N.  W.  fl61. 

5.  Testator  devised  land  to  his  ezeontors,  em- 
powering them  to  plat  it,  and  sell  so  many  of  the 
lots  as  should  be  necessary  to  malce  a  fund,  the 
interest  of  which  should  be  sufficient  to  pay  the 
taxes  and  expenses  of  platting  and  taking  care  of 
the  same.  At  the  expuratimt  of  90  yews  the  land 
remaining  nnsold,  and  the  corpus  of  the  fund, 
were  to  be  divided  among  testator's  grandchil- 
dren as  they  respectively  should  reach  the  age  of 
21  years,  field,  that  the  devise  was  invalid,  as 
It  suspended  the  power  of  alienation  for  a  longer 
period  than  two  liTea  ia  b*ing  at  the  orsatlon  «t 
the  estate,  in  violation  of  How.  St.  Hloh.  If  6S80, 
5S81,  and  that  testator  died  intestate  as  to  such 
land,  and  the  title  thereto  vested  in  his  helra  at 
law.— Farraad  v.  Fetlt,  (Mich.)  48  N.  W.  US. 

6.  Testator  devised  his  estate  to  his  axeoator 
m  trust,  with  directions  to  pay  his  debts,  to  pay 
•600  to  Miss  R.,  who  slnoe  his  wife's  death  had 
had  the  oare  of  his  ohild,  and  nntil  his  child 
should  arrive  at  the  age  of  ill  years  to  remain  In 
IKwsesslon  of  the  remainder  oi  his  estate,  and  all 
the  rents  and  income  thereof,  and  from  time  to 
time  apply  th«  whole  of  such  rents  and  Income, 
or  such  part  of  the  whole  estate  as  he  shoald 
deem  for  the  advantage  of  his  child,  for  and 
towards  her  maintenance  and  edncauon;  with 
provisions  that  all  of  said  estate  not  so  applied 
anrinc  her  minority  should  be  paid  to  his  child 
when  Si  years  old.  The  will  then  provided  that, 
in  case  us  child  died  nnder  tbo  age  of  31  years, 
the  remainder  shonld  be  paid  in  certain  propor- 
tions to  Kiss  B.  and  »  certain  church.  Testator 
committed  to  Miss  B.  the  tnltlon  and  custody  of 
his  child  for  snob  time  as  she  should  Mtet^nxie  nn- 
marrled,  and  nnder  the  age  of  91  years;  and.  In 
case  Hiss  R.  shonld  die  during  that  period,  he 
committed  such  custody  for  the  remainder  of  Uie 
period  to  his  executor.  Htid  that,  on  the  death 
of  testator,  the  estate  vested  In  the  ohild,  snb- 
toct  only  to  the  condition  subseaoenl  that,  if  she 
died  nnder  the  age  of  21  years  "without  issue," 
then  the  gift  over  would  become  effectual,  but 
that,  having  left  a  child  who  survived  her,  such 
child  inherited  the  estate  from  bis  mother,  thon^ 
ahe  died  before  reaching  the  age  of  81  years.— 
Baker  v.  MoLeod's  Bstate.  CWis.)  48  N.  ^.  697. 

Duration  of  estate. 

7.  A  devise  to  testator's  wife  of  all  the  resi- 
dne  of  his  real  and  personal  estate,  and,  "after 
her  death  or  sooner,  if  she  chooses  to,  to  be  di^ 
Tided  among  my  cnlldren  or  their  beira,  share 
and  share  alike, "  gives  the  wife  a  life-estate 
only.— Coosino  t.  Consino,  (Mich.)  48  K.  W.  1064. 

Sesoription  of  deviaees  and  lega- 

ii90S> 

8.  Testator  devised  land  to  his  wlf6  for  life, 
and  after  her  death,  in  equal  shares,  to  "my  own 
brothers  and  sisters  and  to  the  brothers  and  sis- 
ters of  my  said  wife. "  Meld,  that  issue  of  devi- 
sees dying  before  the  testator,  who  survived  him, 
took  the  estate  the  devisee  would  have  taken  if 
he  had  snrvlved,  both  by  the  terms  of  the  will 
and  under  How.  St.  VIch.  {  6813,  which  provides 
that  when  a  devise  is  made  to  any  relative  of  the 
testator,  and  the  devisee  shall  die  before  the 
testator,  leaving  Issue,  who  shall  survive  the  tes- 
tator, such  Issue  shall  take  the  estate  that  the 
devisee  would  have  taken  if  he  had  survived. — 
Strong  V.  Smith.  (HIch.)  48  N.  W.  188. 


Bights  of  devisees  and  legatees. 

9.  An  illiterate  woman,  79  years  old,  whose 
next  of  kin  were  a  sister  and  beveral  nieces  and 
nephews,  and  who  owned  real  estate  of  the  value 
of  81,000,  and  personalty  of  the  value  of  18.000, 
wrote  her  own  will,  providing:  "I  want  to  nave 
the  First  Baptist  Cborch  In  Berlin  have  8300. » 
She  then  proceeds:  "  When  I  have  done  with  my 
property,  I  want  C.  and  his  wife  to  pay  all  my 
debts  and  collect  my  dues,  and  dispose  of  my 
things  as  they  think  best,  only  I  want  Sarah  A. 
Williams  to  have  my  silver  spoons  that  are 
marked  '  S.  A.  W.,'  and  those  marked  '  S.  A.  S. ' 
I  want  to  give  to  H.  S.,  daughter  of  M.  S.  •  •  ♦ 
If  C.  H.  remains  with  us,  I  want  her  to  have  on* 
of  my  feather-beds,  and  bedding  to  go  with  It; 
and  also  8100  to  be  given  to  my  sister  P.,  if  then 
living;  and  the  remainder  to  keep  and  dispose 
of  as  they  think  best "  Seld,  that  testatrix  in- 
tended to  and  did  dispose  of  her  whole  estate,  and 
gave  O.  and  wife  the  residue  and  remainder  of 
her  estate  as  their  own  property. —  Cheney  ▼. 
Plumb,  (Wis.)  48  N.  W.  868. 

10.  Where  testator  devises  all  his  real  estate  to 
named  persons,  and  then  provides  that  his  execu- 
tors may  convey  such  real  estate,  but  does  not  di- 
rect the  disposition  of  the  proceeds,  the  deviseea 
are  entitled  to  such  proceeds  In  lieu  of  the  real  es- 
tate devised  to  them.— Ness  v.  Davidson,  (Hlnn.) 
48  N.  W.  10;  JajTgar  v.  Same,  Id. 

11.  Devisees  of  real  estate,  which  by  subsequent 
provisions  of  the  will  the  executors  are  authorised 
to  convey,  the  proceeds  to  be  distributed  to  such 
devisees,  cannot  so  inoumber  the  real  estate  as 
that  the  executors  will  be  obliged  to  convey.  If  at 
all,  subject  to  the  incumbrances Ness  v.  David- 
son, (Minn.)  48  N.  W.  10;  Jaggarv.  Same,  Id. 

Contracts  to  make  will. 

18.  Testator  contracted  to  devise  to  plaintiff 
an  undivided  half  of  bis  ffermand  certain  person- 
alty. He  died  leaving  a  will  wherelnr  he  aevisad 
Jilaintlfl  half  of  his  farm  for  life,  and  the  Income 
or  life  of  a  certain-  fund.  Flaintlll  fCr  several 
years  abode  by  the  provision  made  by  the  will, 
and  received  from  the  income  of  the  timd  ther^ 
bequeathed  an  amount  in  excess  of  the  value  of 
the  property  he  was  entitled  to  under  the  con- 
tract Held,  that  the  will  was  Intmded  by  tes- 
tator as  a  substitute  for  the  oontraot,  and  by 
electing  to  receive  the  benefits  thereof  plaintiff 
atntndoned  his  right  to  enforce  the  contract— 
Towie  V.  Towto,  (Wis.)  48  N.  W.  800. 

IS.  A  party  to  a  contraok  may  obligate  himself 
for  a  valuable  consideration  to  make  his  will  In  a 

gartlcnlar  way,  or  to  give  certain  specific  propel^ 
>  a  particular  person,  so  as  to  bind  his  estate- 
Newton  T.  Newton.  (Itlnn.)  48  N.  W.  4fia 

WITNESS. 

See,  also,  Cepositton;  SMdenoe- 

Privileged  oommonloations — PhyslolanB. 

1.  It  U  proper  for  plaintiff's  physician  to  tes- 
tify that  when  called  in  professionally  he  was 
told  by  plaintiff  that  she  had  sued  defendant,  and 
would  want  him  as  >  witness,  since  such  testi- 
mony has  no  reference  to  plaintiff's  condition.— 
Cooley  V.  Folti,  (IClch.)  48  N.  W.  176. 

a.  In  an  action  for  assault  and  battery  de- 
fendant may  Introduce  as  witnesses  the  physi- 
cians who  attend  plaintiff,  and  prove  the  fact  of 
suoh  attendance,  but  they  cannot  testify  as  to  her 
condition  where  their  knowledge  was  acquired 
In  their  professional  capacity,  since  How.  St 
Hich.  {7616,  prohibits  aphysician  from  disclosing 
any  information  which  he  may  have  acquired  In 
attending  a  ratlent  in  his  professional  capacity. 
—Cooley  V.  Foltz,  (Mich.)  «S  N.  W.  176. 

Husband  and  wife. 

8.  On  the  trial  of  a  wife's  claim  against  an 
Insolvent  husband,  the  husband  may  be  examined 
as  to  the  details  of  the  transaction,  to  see  if  It  Itt 
fact  constituted  a  borrowing  of  money;  and  It  Is 
competent  for  him  to  explain  the  reason  for  ante- 
dating the  notes  given  for  sach  debt- Bea  v. 
Jaffray  &  Ca,  (Iowa,)  48  N.  W.  78. 
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4.  Tlie  tetUnKoy  of  the  wife  is  admSaslble, 
howerer,  to  show  tha  bona  fide*  of  the  conrey- 
anoe.— Blanchard  t.  Moon.  (Mich.)  48  TS.  W.  512. 

6.  How.  St  Mich.  }  754S,  provides  that  »  has- 
band  shall  not  be  examined  as  a  witness  for  or 
against  his  wife  without  her  consent,  except, 
iiHttT  otio,  where  the  wife  Is  party  to  a  suit  in 
which  title  to  the  separate  proper^  of  the  has- 
Iwnd  or  title  to  property  denved  through  him  is 
the  sabjeut-matter  in  oontroTersy  In  opposition 
to  the  claim  or  interest  of  the  wife.  Held,  that 
the  husband  cannot  testify  against  the  wife  In  an 
action  by  creditors  to  set  aside  an  alleged  fraud- 
ulent conveyance  by  him  to  her,  as  their  inter- 
ests are  IdenticaL— Blanchard  ▼.  Moors,  (Mich.) 
48  N.  W.  542. 

FrlTiledged  oommunloatioxui  —  Attor- 
neys. 
8.  Letters  written  to  aa  attorney  bj  a  debtor 
for  the  purpose  of  emplojring  him  professionally 
to  proonre  the  release  of  a  jnagment  are  Inadmis- 
sible in  evidence,  in  an  action  thereon,  to  repel  the 
bar  of  tbe  atatute  of  UmltaUona,  under  Code  CItU 
Proa  Neb.  ||  828,  338,  which  expressly  prohibit  an 
attorney  from  giving  evidence  of  any  confidential 
oommunioatioa  made  to  him  by  his  client,  unless 
the  client  consents  thereto.  —  Nelson  t.  Becker, 
(Neb.)  48  N.  W.  962. 

Transaotlona  with  decedents. 

7.  Where  In  an  action  defendant  sets  ap  a 
note  as  a  counter-claim,  and  alleges  that  It  was 
given  by  plaintiff,  his  brother,  in  pursuance  of 
an  agreement  to  iwy  defendant  for  us  interest  in 
land  of  their  father's  estate,  which  was  first  con- 
veyed by  all  the  heirs  to  their  mother,  and  then 
by  her  to  plaintiff,  defendant's  testimony  to  an 
agreement  had  with  his  mother,  since  deceased, 
by-  virtue  of  which  he  relinquished  his  interest; 
to  the  eOeot  that  plaintiff  and  another  brother 
should  have  the  real  estate,  that  defendant 
should  quitclaim  his  interest  to  her,  and  that  he 
should  receive  what  was  right  in  the  end,  is  not 
incompetent,  under  Code  Iowa,  |  8689,  provid- 
ing that  "no  party  to  any  action  •  •  •  shall 
be  examined  as  a  witness  in  regard  to  any  per- 
sonal transaction  or  oommnnication  between  such 
wltneas  and  a  penon  at  tlie  oommenoemeat  of 
such  ezafflinatioii,  deoeased,  •  •  •  against  tlie 
•  *  •  heiratlaw,  nextotUn,  assignee,  •  •  • 
or  survivor  of  such  pefaon, "  as  defendant  seeks 
to  hold  plaintiff  not  as  heir  at  law,  etc.,  bat  on 
a  note  given  in  f  olflUmaat  of  aa  agreement  be- 
tween defendant  andplaintifl.— Cahalaa  ▼.  Oa- 
haUm,  (Iowa,)  48  N.  WT  724. 

8.  Under  Rev.  St  Wis.  |  4069,  prohibiting 
any  party  or  person  through  whom  a  party  de- 
rives his  title  to  be  examined  as  a  witness  in 
respect  to  any  tnosaction  by  him  personally 
with  a  deoeased  person,  in  any  action  where  tbe 
opposite  party  derlvea  Itia  title  through  such  de- 
ceased person,  a  mortgagor.  In  ejectment  against 
him  by  persons  claiming  through  a  sale  under 
the  mortgage  and  mesne  conveyancea,  cannot  tes- 
tify that  he  paid  the  mortgage  debt  to  the  since 
deoeased  mortgagee  before  he  assigned  the  mort- 
gage.—Nan  V.  Brunette,  (Wis.)  48  N.  W.  648. 

0.  In  a  suit  by  an  administrator,  the  defend- 
ant pleaded  payment,  and  offered  in  evidence  cer- 
tain checlcs  drawn  by  him  on  a  bank,  and  paya- 
ble to  the  plaintiff's  Intestate  or  bearer,  field, 
that  it  was  competent  for  the  defendant  to  tes- 
tify that  he  did  not  deliver  any  of  the  checks  to 
any  person  other  than  the  plaintiff's  intestate. — 
MoElhenney  v.  Hendrioks,  (Iowa, )  48  N.  W.  10S6. 

10.  A  vendee  of  land  is  a  competent  witness  to 
testify  to  transactions  with  a  deceased  agent  of 
his  vendor.— Bellows  v.  Litchfield,  (Iowa.)  43  N. 
W.  1068. 

•BTniwIpfttiOni 

11.  A  qaestion  addressed  to  plaintiff  upon  tha 
witness  stand  concerning  the  arrangement  he  has 
made  to  compensate  his  attorney  Is  Improper. — 
Cenman  v.  Johnston,  (Mich.)  48  N.  W.  665. 

18.  In  an  action  to  recover  money  paid  on  a 
note  given  by  plaintiff  at  detondant's  request  to 


a  third  person  to  take  the  place  of  and  release 
defendant's  mortgage  to  such  person,  allowing  a 
leading  question  to  plaintiff  to  tha  effect  that  the 
house  on  which  the  mortgage  existed  waa  the  in- 


dlTldnal  properly  of  defendant  waa  harmless 
error,  as  tlie  inquiry  was  immateriaL — Tredway 
V.  Antisdei,  (Mich.)  48  N.  W.  956. 

18.  A  witness,  in  testifying  as  to  a  statement 
made  to  him  by  defendant,  may  give  the  state- 
ment from  his  recollection,  with  the  aid  of  a 
copy  made  by  him  at  the  time,  though  it  was  not 
read  to  defendant,  nor  signed  by  him. — Hinch- 
man  v.  Weeks,  (Mich.)  48  N.  W.  790. 

14.  Where  a  person  who  aoted  as  treasurer  of 
an  associatloi^  while  testifying  in  plaintiff's  be- 
half in  an  actiOD  against  it,  stated  that  he  never 
accepted  the  trust  of  treasurer,  which  was  not 
responsive  to  tbe  question,  plaintiff  was  entitled 
to  have  the  statement  atricken  out,  whether  ma- 
terial to  tbe  issue  or  not— Mumiiy  T.  Walkar, 
(Iowa.)  48  N.  W.  1076. 

Oroaa-exsmlaation. 

1&  Questions,  oh  cross-examination,  which  do 
not  follow  tha  subject  of  the  evidence  In  <diief, 
are  inadmissible.— Halley  v.  Qiegg,  (Iowa.)  48 

N.  W.  974. 

Impeaehment. 

16.  In  an  action  for  assault  and  battery,  for 
the  purpose  of  impeaehment  defendant  may  be 
asked  "if  he  bad  not  stated  that  he  meant  to  nave 
killed  plaintiff,  and  would  if  ha  had  it  to  do  over 
again. «— Kent  v.  Oole,  Cin<di.)  48  N.  W.  168. 

17.  A  witness  cannot  be  impeaclied  by  sbow- 
ing  that  be  has  made  contradictory  statements 
out  of  court  without  first  laying  the  foundation 
for  Impeachment  by  questions  directing  his  at- 
tention to  the  statmnents  In  question.— Honter  t. 
Qibbs,  (Wis.)  48  N.  W.  957. 

18.  Testimony  impeaching  the  character  of  Uie 
accused  cannot  be  strlclcen  out  because  the  cross- 
examination  of  the  witnesses  shows  tiiat  they  are 
interested  in  the  prosecution.— State  v.  Farrdl, 
(Iowa,)  48  N.  W.  940. 

19.  In  an  action  for  Injuries  from  a  fire,  alleged 
to  have  been  set  by  a  locomotive,  a  witness  having 
tesUflod  that  he  saw  the  fire  which  caused  the  in- 
jury start  from  another  source,  it  was  proper,  for 
the  purpose  of  impeachment,  to  ask  him  if  he  had 
not  steted  at  a  certain  time  and  place  that  it  start- 
ed from  the  looomotlve.— Hoy  v.  CUcairo,  M.  &8t 
F.  Ry.  Ca,  (Minn.)  48  N.  W.  1117. 

WBITB. 

See,  also,  Att(ui0nent;  Certiorart;  .Biiecution; 
Oamiahment;  Injunction;  Handamttt;  Re- 
pleotn. 

Berrice  of  pmxMM. 

1.  Where,  upon  the  bearingr  Of  ft  moUon  for 
leave  to  defend,  made  by  virtue  of  tha  provisions 
of  Oen.  St  Minn.  1878.  a  66,  |  66,  because  defend- 
ant was  not  personally  served,  an  Issue  of  fact 
raised  by  the  aflSdavits  of  tha  rsapeotiTe  parties 
has  been  passed  upon  by  tbe  court  below,  ita  da- 
tormina^a  will  not  be  disturbed,  if  there  be  evi- 
dence reasonably  tending  to  snpptnt  It.— Bailsman 
V.  TiUey,  (Minn.)  48  N.  W.  459. 

9.  A  non-resident  defendant  in  a  dvU  acUoik 
to  whom  a  copy  of  the  summons  has  been  mailed 
at  his  known  place  of  residence  In  tbe  manner  pro- 
vided in  Gen.  St  Minn.  1878,  c  66,  |  64,  has  not 
been  personally  served  with  the  summons,  within 
the  meaning  of  section  66  of  the  same  chapter, 
providing  lor  leave  to  defend  after  judgment 
where  defendant  was  not  personally  served,  al- 
though he  falls  to  deny  that  he  received  such  copy 
by  due  course  of  malL— Bausman  v.  Tilley,  (Minn.) 
48  N.  W.  4S9. 

8.  In  an  action  on  a  note,  service  of  the  deo- 
laratlon  was  made  upon  the  indorsers  in  the 
county  where  the  suit  was  instituted,  and  copies 
of  the  declaration  were  ihereafter  served  on  the 
makers  In  another  county.  Upon  default  of  the 
detendants,  judgment  was  entered  against  all  of 
them  joint^.    Ueld,  that  tha  court  obteined 
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Inrlidlotlon  over  tfa«  maker*  of  said  note.    Tol- 
otriug  Church  v.   Edson,   88  Mich.  118.— Fii»t 
Kat.  Bank  ▼.  Dmght,  (Hich.)  48  N.  W.  080. 

4.  In  an  aotion  against  a  non-resident  oo- 
(^ratlve  assesBment  Insurance  organiiation,  not 
aathorised  to  do  business  in  Michigan,  gerrioe  of 
process  on  an  agent  of  defendant,  wheat  the  time 
service  was  made  was  acting  as  agent  in  receiv- 
ing payment  of  assessments  and  giving  receipt* 
of  the  company  therefor,  is  suffloient. — Voorhels 
▼.  People's  Hut  Ben.  Soa,  (Mich.) 48  H.  W.  1067. 

5.  Code  Civil  Froc.  Neb.  |  01^  provides  that  a 
smnmons  may  be  served  on  a  defendaDt  by  d»- 
Uvwing  him  a  true  copy  thereof,  and  Comp.  St. 
Neb.  c.  80,  I  23,  provides  that  servioe  may  be 
made  by  leaving  a  true  copy  at  detendaat'i  nsnal 
residence,  field,  that  an  objection  to  a  retom 
of  service  "by  delivering  to  [defendant]  a  tme 
and  certified  copy  of  the  sommons"  on  th« 
groiind  that  alternatlTe  modes  of  service  were 
provided,  and  that  it  did  not  appear  from  the 
return  which  had  been  adopted,  was  hyperorltlaal 
and  groundless,  the  expression  "delivering  to 
him"  snlQcIently  negativing  the  idea  of  service 
by  leaving  a  copy  at  defendant's  residence. — 
Betts  T.  Boyd,  (Neb.>  48  N.  W.  888. 

Pnblloatlon. 

0.  Rev.  St  Wis.  I  9840,  nrovldes  that  an  or- 
der for  servioe  by  publication  must  show  the 
post-ofSoe  address  of  defendant  or  that  plaintiff 
is  nnable  to  obtain  it,  and  shall  direct  that  serv- 
ice by  publication  be  made,  and  that  plaintiff  shall 
deposit  in  the  post- office  copies  of  the  papers,  ad- 
dressed to  defendant  at  nls  post-ofBce,  to  be 
therein  named.  Held,  that  a  judgment  against 
gamlahees  cannot  be  rendered  where,  in  the  ac- 
tion against  the  original  debtor,  the  order  for 
servioe  by  publication  and  the  atftdavit  recited 
defendant's  residence  as  one  place,  and  the  or- 
der directed  copies  of  tiie  papers  to  be  mailed  to 
him  addressed  to  a  different  place.— Beaupre  t. 
Keefe,  (Wis.)  48  N.  W.  888. 

7.  Such  detect  Is  not  oared  by  the  tact  that 
plaintiff  exercised  bis  option  under  the  statute, 
and,  instead  of  maJHng  cnpies  of  the  papers  to 
defendant,  served  them  on  him  personally,  since 
the  defective  Mrderconld  not  antborise  such  serv- 
ice.—Beaupre  V.  Keefe,  (Wis.)  48  N.  W.  680. 

8.  Under  Code  Iowa,  f  2018,  providing  that 
servioe  may  be  made  by  poDlioationwhen  an  aiB- 
davlt  is  filed  that  "personal  servioe  cannot  be 
made  on  fbe  defendant  within  this  state, "  an  affi- 
davit that  defendants  sre  non-reeidents  is  Insaffl- 
oient  to  give  the  court  Jurisdiction.  Distinguish- 
ing Bweeley  v.  Van  SteenbnrR,  08  Iowa,  087.  28 
N.  W.  78,  and  Byrne  v.  Roberts,  81  Iowa,  SlA.— 
Cames  v.  Mitchell,  (Iowa,)  48  N.  W.  8«L 


8.  Gen.  Laws  Minn.  1881,  (Ez.  Bess.)  &  81, 
provides  that,  In  actions  to  determine  adverse 
datms  to  land,  plaintiff  may  Include  as  defend- 
ants, In  addition  to  the  names  of  snoh  persons  as 
appear  of  record  to  have,  and  other  persons  who 
are  known  to  have,  some  Interest  in  the  land  In 
controversy,  "unknown  claimants, "  ana  may  have 
service  by  publication  upon  such  unknown  claim- 
ants. Htla,  that  the  statute  must  be  strictly 
construed,  and  that  unknown  persons  claiming  the 
land  in  oontroversy  under  the  patent  title  are 
not  bound  by  the  servioe  prescribed  by  the  stat- 
nte,  where  toe  person  In  whose  name  the  patent 
title  Mipears  of  record  is  not  named  as  defendant, 
and  t£e  only  persons  who  are  named  specially  as 
defendants  are  the  holders  of  tax-Utles.— Ware  v. 
Easton,  (Minn.)  48  N.  W.  77S. 

10.  Where  defendant  was  •  non-resident  of  the 
state  of  Nebraska,  an  affidavit  for  publication, 
which  set  forth  that  the  aotion  was  brought  to 
foreclose  a  mortgage  of  real  estate,  and  that  de- 
fendant was  a  non-resident  of  the  state,  was  suf- 
ficient to  aatborise  servioe  by  publication  under 
Code  OlvU  Proo.  Neb.  t  T7,  which  provides  that 
service  may  be  made  by  publication  in  actions  re- 
lating to  real  estate,  where  the  defendant  is  a  non- 
resident, provided  (section  78)  affidavit  of  snoh 
non-resiaen«7,  and  that  servioe  cannot  be  made  in 
ti<->  ^tote,  be madai— Tagrlor  t.  Coots,  (Neb.)  48  N. 
W.884.  -~— .V 

11.  Under  Code  ClvU  Proo.  Neb.  S  SOi.  which 
provides  that  servioe  of  an  order  of  pnbUcation 
■mv  be  proved  by  the  affidavit  of  the  printer, 
his  foreman  or  pnnolpal  clerk,  or  other  person 
knowing  the  same, "  the  affidavit  of  the  book- 
keeper in  a  newspaper  publishing  office  is  nnffi- 
dent  proof  of  the  due  publication  of  such  order.— 
Taylor  V.  Coots,  (Neb.)  48  N.  W.  804. 

19.  Where  an  aotion  before  a  justice  against  a 
non-resident  Is  oommenced  by  attachment  duly 
levied,  and  the  summons  is  ordered  to  be  served 
by  publication,  but  the  return-day  is  fixed  at  less 
than  six  days  after  the  expiration  of  the  period  of 

SubllcaUon,  as  required  by  Gen.  St.  Minn.  1878,  a 
i, }  109,  a  judgment  rendered  on  such  ratum-daf 
In  favor  ox  plaintiff,  defendant  not  appearing,  is 
void.— Bird  V.  NorqoUt,  (Minn.)  48  N.  W.  UU. 


18.  The  sheriff's  tetom  to  a  writ  Is  not  con- 
olusive  against  the  plaintiff  as  to  the  date  of 
aervtoet  wtiere  It  to  anown  that  the  return  is  not 
true,  and  that  it  has  been  altered.— MoComb  v. 
Council  Bluffs  Ins.  0>.,  (lotra,)  48  N.  W.  1088. 

Wrongfttl  Attaohment. 

See  Attoeltnietit,  18. 
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